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PUBLIC 

See  Due  the  Public 
See,  also.  Private. 

"Public"  means  of  or  belonging  to  the 
people  at  large,  relating  to  or  affecting  the 
whole  people  of  a  state,  nation  or  commanlt7» 
not  limited  to  any  particular  class  of  the  com- 
munity, and  means  more  than  the  limited 
class  defined  by  the  relation  of  landlord  and 
tenant,  or  by  nearness  of  location,  as  neigh- 
bors. Cawker  v.  Meyer,  133  N.  W.  157,  159, 
147  Wis.  320,  37  L.  R.  A.  (N.  S.)  610. 

To  render  the  use  of  a  corporation,  or- 
ganized to  furnish  power,  a  "public  use,"  it  is 
not  necessary  that  the  company's  services 
be  available  to  the  whole  population'  of  the 
state;  the  word  "public"  meaning  all  those 
who  require  power  and  are  willing  to  pay 
reasonable  rates  therefor  to  the  full  extent  of 
the  capacity  of  the  enterprise.  Wisconsin 
River  Imp.  Co.  v.  Pier,  118  N.  W.  857,  8(52, 
137  Wis.  325,  21  U  R.  A.  (N.  S.)  58a 

The  word  "public"  In  the  expression 
"the  road  is  open  to  public  use"  means  "all 
those  who  have  occasion  to  use"  the  road. 
Gillespie  V.  Dullng,  83  N.  E.  728,  730,  41  Ind. 
App.  217. 

The  supervisors  of  a  county  granted  to  a 
street  railway  company  a  franchise  to-  oper- 
ate a  railroad  on  all  of  the  highways  of  the 
county.  The  company  built  a  branch  along  a 
public  road,  and  thereafter  the  supervisors 
granted  to  the  commissioners  of  the  Vicks- 
burg  National  Military  Park  authority  to 
control  the  county  roads  in  the  park  without 
interfering  with  the  use  of  the  roads  by  "the 
pnbllc."  Held,  that  the  words  "the  public" 
meant  the  general  public  at  large,  and  not 
the  street  railway  company,  and  the  commis- 
sioners could  forbid  the  company  from  laying 
its  line  over  a  road  into  the  park.  Vlcks- 
burg  Traction  Co.  v.  Warren  County,  66 
South.  807,  609,  100  Miss.  442. 
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The  word  "pubUc**  in  its  common  accet)ta- 
tlon  and  use  has  all  the  significance  of  and  ia 
sjrnonymous  with  the  word  "common." '  Peo- 
ple ex  rel.  Clark  ▼.  Keeper  at  New  York 
State  Reformatory  for  Women  at  Bedford,  68 
5r.  E.  884,  887,  176  N.  Y.  465  (dissenting 
opinion). 

As  tbe  people  or  stato 

A  dedication  by  the  state  to  the  "people 
of  New  Orleans  for  public  use  for  a  public 
park  or  amusement  park  purposes,"  of  a 
parcel  of  land  lying  beneath  the  waters  of 
Lake  Pontchartraln,  Is  none  the  less  a  ded- 
ication to  the  public  because  the  words  "peo- 
ple of  New  Orleans"  are  used,  since  those 
who  are-  iiot  so  may  become  people  of  New 
Orleans ;  or  may  avail  .themselves  of  the  ded- 
ication without  becoming  people  of  New  Or- 
leans. Saucier  v.  Oty  of  New  Orleans,  43 
South.  090,  1002,  119  La.  179. 

Corporatioa  as  part  of  pvblle 

An  application  for  a  writ  of  quo  warran- 
to challenging  the  right  of  a  railroad  com- 
pany to  purchase  water  from  a  water  com- 
pany in  a  territory  within  which  such  com- 
pany is  authorized  to  supply  water  to  the 
public  will  be  dismissed;  the  railroad  com- 
pany being  a  part  of  the  public.  Common- 
wealth  V.  Pennsylvania  R.  Co.,  81  AtL  196. 
198,  232  Pa.  18^ 

PUBUC  ACCOMMODATIOK 

See  Place  of  Public  Accommodation. 

PtTBLIC  AOKirOWI.El>GMENT 

The  words  "publicly  acknowledging,"  as 
used  la  Civ.  Code,  |  230,  providing  for  legiti- 
mation of  a  bastard  by  the  father  "publicly 
acknowledging"  that  iM  is  tiie  chlld*8  father, 
must  be  taken  in  their  ordinary  sense.  In  re 
Olrd's  Estate,  108  Pac.  499,  503»  157  Cal. 
534,  187  Am.  St  Rep.  131. 


PUBLIC  ACT 


PUBLIC  BOTLDINa 


PUBLIC  ACT 

See,  also,  General  Law. 

Cbartto 

The  charter  of  a  village  Is  a  "pubHc  ftct," 
of  which  the  court  will  take  notice  in  con- 
sidering pleadings.  Atherton  y.  Village  of 
Essex  Junction,  74  Atl.  1118,  1119,  83  Vt 
218,  27  L.  R.  A.  (N.  S.)  695»  Ann.  Gas.  1912A, 
339. 

PUBLIC  AGENCY 

Office  as,  see  Office. 

Political  oommittee 

County  boards  and  board  of  election 
commissioners  are  "public  agencies,**  within 
the  rule  that  it  is  iiot  in  the  power  of  the 
Legislature  to  abdicate  Its  functions. or  to 
subject  citizens  and  their  interests  to  the 
Interference  of  any  but  lawful  public  agen- 
cies, but  county  central  committees  of  polit- 
ical parties,  where  they  exist  as  the  repre- 
sentatives of  purely  voluntary  organizations, 
cannot  be  said  to  be  "public  agencies,**  as 
they  represent,  not  the  state  or  any  political 
division  or  department  thereof,  but  a  politi- 
cal party,  which  may  be  composed  of  only  an 
inconsiderable  portion  of  the  people.  Rouse 
V.  Thompson,  81  N.  B.  1109,  1114,  228  IlL 
522. 

Soboolbook  publisher 

A  foreign  corporation  engaged  in  the 
publication  of  schoolbooks,  having  obtained 
a  contract  from  the  .state  text-book  commis- 
sion to  furnish  all  the  schoolbooks  of  the 
state,  as  provided  by  Acts  1899,  p.  423,  c.  205, 
and  having  contracted  with  a  dealer  within 
the  state  to  establish  depots  for  the  sale  of 
schoolbooks  in  the  state,  was  not  a  public 
agency  of  the  state,  *  endowed  with  govern- 
mental or  public  functions,  and  was,  there- 
fore, not  exempt  from  taxation,  under  Acts 
1903,  p.  632,  c.  258,  |  2,  exempting  all  proper- 
ty of  the  state,  etc.,  used  exclusively  for  pub- 
lic purposes.  American  Book  Co.  v.  Shelton, 
100  S.  W.  725,  726, 117  Tenn.  745, 

PUBLIC  ALLEY 

Cul-de-Mie 

That  a  portion  of  an  alley  is  a  cnl-de-sac 
does  not  preclude  it  from  being  a  '"public  al- 
Jey.**  Johnston  v.  Lonstorf,  107  N.  W.  459, 
461,  128  Wis.  17. 

PUBLIC  AMUSEMEIIT 

See  Place  of  Public  Amusement; 
Any  such  place  of,  see  Any. 
Other  amusement,  see  Other. 
See,  also.  Public  Diversion. 

Under  Pen.  Code  1895,  art  199,  punish* 
ing  one  opening  on  Sunday  his  i^ce  of  pub- 
lic amusement,  and  declaring  that  the  term 
**public  amusement**  means  theaters,  etc,  for 
which  an  admission  fee  is  charged,  the  open- 
ing on  Sunday  of  a  place  of  amusement  is 
not  prohibited,  unless  an  admission  fee  is 


charged.    Ex  parte  Jacobson,  115  S.  W.  1193, 
1194,  55  Tex.  Cr.  B.  237. 

PUBLIC  BEACH 

"A  •public  beach*  is  one  left  by  the  state, 
or  those  claiming  under  it,  open  to  the  com- 
mon use  of  the  public,  and  which  the  unor- 
ganized public  and  each  of  its  members  have 
a  right  to  use,  while  it  remains  such.*'  Daw- 
son V.  Town  of  Orange,  61  Atl.  101,  109,  78 
Conn.  96. 

PUBLIC  BENEFIT 

"Public  use"  is  not  synonymous  with 
"public  benefit.*'.  Wisconsin  River  Imp.  Co. 
V.  Pier,  118  N.  W.  857,  862,  137  Wis.  325,  21 
L.  R.  A.  (N.  S.)  538. 

PUBLIC  BRIDGE 

As  highway,  see  Highway. 

"A  bridge  which  constitutes  a  portion  of 
the  public  road  is  necessarily  a  *publlc 
bridge.***  Early  County  v.  Fain,  58  S.  E. 
528,  529,  2  Ga.  App.  288  (quoting  and  adopt- 
ing Tattnall  County  v.  Newton,  38  S.  E.  48, 
112  Ga.  780;  Howlngton  v.  Madison  County, 
55  S.  E.  942, 126  Ga.  700). 

PUBLIC  BUILDING 

Any  building,  see  Any. 

As  public  road,  see  Public  Road. 

Camp  meeting  building 

In  St.  1877,  p.  470,  c  98,  creating  a  cor- 
poration for  the  purpose  of  holding  personal 
and  real  property  where  a  wharf,  hotel,  and 
other  "public  buildings*'  might  be  erected, 
and  expressly  empowering  the  corporation  to 
erect  and  hold  "pubUc  buildings,**  the  term 
"public  buildings'*  was  used  in  such  a  sense 
as  to  include  camp  meeting  buildings.  Nye 
V.  Whittemore,  79  N.  E.  253,  256»  193  Mass. 
208. 

Hiffk  solUKil  building 

Under  White's  Ann.  Pen.  Code,  art  604, 
declaring  it  an  offense  to  injure  public  prop- 
erty pertaining  to  any  public  building  as  de- 
fined in  article  500,  which  states  that  the 
term  "public  building**  embraces  certain  enu- 
merated buildings,  and  all  other  buildings 
"held  for  public  use'*  by  any  department  or 
branch  of  government,  an  indictment  charg- 
ing injury  to  property  pertaining  to  a  public 
building,  to  wit,  "the  Colorado  High  School 
Building,*'  should  allege  that  such  building 
was  held  for  public  use ;  it  not  being  one  of 
those  enumerated  in  the  statute.  Hughes  v. 
State.  128  S.  W.  904,  59  Tex.  Cr.  K  360. 

Soboollioiuie 

A  schoolhonse  Is  a  "public  building,*' 
within  Pen.  Code,  art.  600,  defining  the  term 
"public  building,**  with  reference  to  the  arti- 
cle prohibiting  the  injuring  or  defacing  of  a 
public  building,  as  any  building  held  for  pub- 
lic use  by  any  department  of  the  government, 
state,  county,  or  municipal.  Thurston  v. 
State,  125  S.  W.  31,  32,  68  Tex.  Cr.  B.  80& 
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PUBLIC  CHARITY 


FUBUC  BVSIHESS 

Telephone 

See,  also,  Public  Interest?  Public  Serv- 
ice. 

^A  franchise  to  operate  a  telephone  Is 
a  privilege  to  operate  a  *publlc  business.*" 
Lowther  v.  Brldgeman,  50  S.  E.  410,  411,  67 
W.  Va.  306. 

Water  supply 

The  term  "public  business,'*  as  used  in 
Rev.  Laws  1905,  {  2842,  authorizing  the  class- 
es of  corporations  specified  in  section  2841  to 
condemn  such  private  property  as  may  be 
necessary  or  convenient  for  the  transaction 
of  the  public  business  for  which  they  were 
formed,  includes  the  construction  of  works 
for  supplying  the  public  with  water.  Minne- 
sota Canal  &  Power  Co.  v.  Pratt,  112  N.  W. 
396,  397,  101  Minn.  197,  11  L.  R.  A.  (N.  S.) 
105. 

jTUBUo  OAixnra 


wpply 

Where  defendant  contracted  with  a  dty 
to  furnish  water  for  fire  and  other  purposes, 
it  did  not  thereby  enter  into  a  ''public  call- 
ing" in  any  sense  different  from  the  public 
duty  to  supply  the  city  with  water  with  which 
it  could  combat  fire;  nor  was  the  water 
company's  business  a  "dangerous  calling,"  so 
as  to  impose  upon  it  a  duty  to  property  own- 
ers within  the  city  to  furnish  proper  fire 
pressure  so  that  for  mere  nonfeasance  prop- 
erty owners  damaged  could  recover  against 
It  in  tort  German  Alliance  Ins.  Co.  v.  Home 
Water  Supply  Co.,  174  Fed.  764,  709,  99  0.  G. 
A.  258,  42  L.  R.  A.  (N.  S.)  1005. 

FUBIiIC  CAPAOTTT 

A  borough  which  undertakes  to  supply 
water  to  its  inhabitants  acts  in  a  private  and 
not  a  "public  capacity.**  Carlisle  Gas  &  Wa- 
ter Co.  V.  Carlisle  Borough,  67  Atl.  844,  845, 
218  Pa.  554  (citing  Jolly  v.  Monaca  Borough, 
06  At!.  809,  216  Pa.  345;  Baily  v.  City  of 
Philadelphia.  39  Atl.  494,  184  Pa.  594,  39  L. 
R.  A.  837,  63  Am.  St  Rep.  812). 

"A  public  service  corporation  is  to  be 
considered  In  two  aspects.  It  has  duties 
which  it  owes  to  the  public  and  which  it 
must  perform.  It  has  other  duties  not  of  a 
public  nature  which  are  incidental  to  those 
of  a  public  character,  in  the  performance  of 
vbich  it  stands  upon  the  footing  of  a  pri- 
vate corporation."  A  public  service  corpora- 
tion in  the  performance  of  duties  not  of  a 
public  nature,  though  incidental  to  those  of  a 
public  character,  stands  on  the  same  footing 
as  a  private  corporation.  Thus  where  a  rail- 
road company  maintained  tracks  in  its  round- 
house yard  on  which  it  stored,  blew  out, 
cleaned,  and  fired  engines  while  not  in  use 
and  in  the  open  air,  which  constituted  a  nui- 
sance to  adjoining  property,  the  railroad's 
acts  were  committed  In  its  private  and  not  in 
its  '*pablic  capacity/'  so  that  it  was  liable 


to  the  adjoining  property  owners  for  the 
damage  sustained,  without  reference  to 
whether  its  conduct  was  negligent  or  not 
Terrell  v.  Chesapeake  &  O.  Ry.  Co.,  66  S.  B. 
55,  57,  110  Va.  340,  32  L.  R.  A.  (N.  S.)  371 
(quoting  Townsend  v.  Norfolk  Ry.  &  Light 
Co.,  52  S.  E.  970,  105  Va.  22,  4  L.  R.  A.  [N. 
S.]  87, 116  Am.  St  Rep.  842,  8  Ann.  Cas.  558). 

PUBIflO  CARRIER 

A  "public  common  carrier"  of  passen- 
gers is  distinguished  from  private  carriers  by 
the  franchises  conferred  upon  it,  and  the.  ob- 
ligations, restrictions,  and  liabilities  with 
which  it  is  diarged,  all  flowing  from  consid- 
erations of  public  policy.  It  must  carry  all 
alike  and  for  a  reasonable  compensation,  fur- 
nish reasonable  accommodations,  must  con- 
tinually operate  its  line  and  submit  to  rea- 
sonable regulations.  It  is  Justly  held  to  the 
highest  degree  of  care  and  skill.  Indianap- 
olis Traction  &  Terminal  Co.  v.  Lawson,  143 
Fed.  834,  837,  74  C.  C.  A.  630,  5  L.  R.  A.  (N. 
S.)  721,  6  Ann.  Cas.  666. 

PUBLIC  CHARGE 

Prisoner 

The  provision  of  the  statute  for  the  de- 
portation of  aliens  "likely  to  become  a  public 
charge"  is  not  limited  to  likelihood  to  become 
a  pauper,  but  extends  to  likelihood  to  be- 
come periodically  inmates  of  prisons  as  a  re- 
sult of  crime.  United  States  ex  rel.  Free- 
man V.  Williams,  175  Fed.  274,  275. 

PUBLIC  CHARITY  . 

See  BuUdings  Used  for  PubUc  Charity: 

Purely  Public  Charity. 
See,  also,  Charity. 

"A  'public  charity,'  whether  incorporated 
or  not,  is  but  a  trustee,  and  is  bound  to  ap- 
ply its  funds  in  the  furtherance  of  the  char- 
ity and  not  otherwise."  And  so  a  student, 
injured  by  leaping  from  a  burning  dormitory, 
cannot  maintain  a  cause  of  action  against 
the  educational  institution  of  which  the  build- 
ing was  a  part,  on  the  ground  of  its  negli- 
gence in  failing  to  supply  fire  escapes,  where 
all  the  property  belonging  to  the  institution 
was  placed  with  it  in  trust  for  public  char- 
ity. Abston  V.  Waldon  Academy,  102  S.  W. 
351,  354,  118  Tenn.  24,  11  L.  R.  A.  (N.  S.)  1170 
(quoting  and  adopting  definition  in  Fire  Ins. 
Patrol  V.  Boyd,  15  Ati.  553,  120  Pa.  624,  1 
L.  R.  A.  417,  6  Am.  St.  Rep.  745). 

The  character  of  an  institution  as  a 
"public  charity"  is  not  affected  by  charging 
those  able  to  pay  for  use  of  its  rooms.  Jen- 
sen V.  Maine  Eye  &  Ear  Infirmary,  78  AtL 
898,  809,  107  Me.  406,  33  L.  R.  A.  (N.  S.) 
141. 

A  gift  to  a  town  toward  the  erection  of  a 
building  for  the  sick  and  poor,  those  without 
homes,  constituted  a  "public  charity."  Bow* 
den  V.  Brown,  86  N.  E.  351,  352,  200  Mass. 
269,  128  Am.  St  R0p.  419  (citing  and  adopts 


PUBLIC  CHARITY 


PUBLIC  CHARITY 


Ing  Richardson  y.  Mnllery,  86  N.  S7.  319,  200 
Mass.  247). 

Where  the  main.  If  not  exclusive,  pur- 
pose Is  to  relieve  persons  Interested  In  the 
fund  of  a  volunteer  fire  department,  a  "pub- 
lic charity"  Is  not  created.  The  distinctive 
characteristics  of  a  public  charity  are  that 
its  funds  are  derived  from  gifts  and  devises, 
and  not  from  fees,  dues,  and  assessments, 
and  that  it  is  not  confined  to  privileged  in- 
dividuals but  is  open  to  the  indefinite  pub- 
lic. Hopldns  V.  Crossley,  101  N.  W.  822,  823, 
138"  Mich.  561  (citing  Bangor  v.  Rising  Vir- 
tue Lodge  No.  10,  Free  and  Accepted  Ma- 
sons, 73  Me.  428,  40  An^  Rep.  309). 

Clmroli 

Congregational  and  Baptist  Churches  are 
public  charitable  societies  within  Laws  1895, 
c.  66,  which  exempts  from  taxation  property 
of  such  societies  devoted  to  public  charity. 
Carter  y.  Eaton,  78  AtL  643,  645,  75  N.  H. 
660. 

"Public  charity"  is  a  gift  to  be  applied 
consistently  with  existing  laws,  for  the  bene- 
fit of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  or  hearts  under  the 
influence  of  education  or  religion,  by  reliev- 
ing their  bodies  from  disease,  suffering,  or 
constraint,  by  assisting  them  to  establish 
themselves  In  life,  or  by  erecting  or  main- 
taining public  buildings  or  works,  or  other- 
wise lessening  the  burden  of  government  A 
religious  corporation.  Incorporated  under  the 
act  providing  for  the  incorporation  of  Meth- 
odist Episcopal  Chunches  and  administering 
a  charitable  trust  not  created  by  the  grantor 
of  its  property,  is  liable  for  the  negligence  of 
its  agents.  Bruce  v.  Central  Methodist  Epis- 
copal Church,  no  N.  W.  051,  147  Mich.  230, 
10  L.  R.  A.  (N.  S.)  74,  11  Ann.  Cas.  150. 

Education 

A  will  devised  a  house  to  the  trustee, 
and  provided  that  it  should  be  kept  open, 
free  of  charge,  to  visitors  wishing  to  see  the 
collection  of  household  antiquities,  though  no 
public  meetings  or  large  crowds  should  be 
admitted  therein,  and  that  the  garden  at- 
tached should  be  used  for  cultivating  flowers, 
etc.,  useful  in  the  study  of  botany,  and  the 
ground  should  be  kept  open  for  use  by  the 
public  and  by  students  of  botany  in  public  or 
private  schools.  The  will  also  provided  for 
the  employment  of  an  Instructor  in  botany, 
to  encourage  its  study  in  the  town,  and  that 
the  lectures  therein  should  be  free,  subject  to 
certain  necessary  condltiona  The  house  is 
a  good  example  of  the  architecture  of  the 
Revolutionary  period,  and  would  be  valuable 
and  interesting  as  a  museum,  and  the  grounds 
could  be  used  as  a  small  public  park.  Held, 
that  the  gift  of  the  house  and  grounds  was 
for  educational  purposes,  so  as  to  constitute 
a  ^'public  charity,'*  notwithstanding  the  mo- 
tlTe  in  making  it  was  to  establish  a  perpetual 
mamorial  to  testator's  family,    Bichardaon 


V.  Essex  Institute,  94  X.  E.  262,  26S,  208 
Mass.  311,  21  Ann.  Cas.  1158. 

A  gift  for  educational  purposes  does  not 
cease  to  become  a  "public  charity,"  because 
its  benefits  are  enjoyed  only  by  the  residents 
of  the  town  in  which  the  charity  is  situated. 
Richardson  v.  Essex  Institute,  94  N.  B.  262, 
263,  208  Mass.  311,  21  Ann.  Cas.  1158. 

Gifts  for  educational  purposes  are  "pnN 
lie  charities."  A  bequest  to  the  pastor  of  a 
certain  church,  to  be  used  by  the  pastor  for 
the  purpose  of  helping  to  establish  a  school 
for  the  education  of  Catholic  boys  and  for 
helping  to  educate  young  men  of  the  parish 
for  the  priesthood,  and  a  gift  to  a  corpora- 
tion for  the  purpose  of  helping  to  educate 
poor  Catholic  children,  are  gifts  to  a  "public 
charity,"  and  are  not  invalid  as  too  indef- 
inite in  the  designation  of  beneficiaries.  Mc- 
Donald y.  Shaw,  98  S.  W,  952,  955,  81  Ark. 
235. 

As  defined  in  Troutman  y.  De  Boissiere 
Odd  Fellows'  Orphans'  Home  &  Industrial 
School  Ass'n,  71  Pac.  286,  66  Kan.  1,  "a  *pub- 
lic  charity'  Is  a  gift  to  a  public  pbject  which 
the  state  itself,  with  public  resources,  should, 
or  lawfully  might,  foster."  "But  it  cannot 
be  said  that  the.  court  intended  to  decide  that 
every  public  charity  must  be  such  as  the 
state  may  maintain  by  public  taxation.  The 
real  point  decided  was  that  in  the  trust  there 
being  considered  the  beneficiaries  were  lim- 
ited to  such  an  extent  that  the  gift  could  not 
be  regarded  as  a  public  charity."  A  bequest 
in  trust  to  the  trustees  of  an  educational  in- 
stitution, to  be  held  by  them  as  a  permanent 
fund  for  the  higher  education  of  young  men* 
to  be  selected  by  such  trustees,  for  the  Chris- 
tian ministry,  creates  an  educational  trust, 
which  is  a  "public  charity."  Trustees  of 
Washburn  College  y.  O'Hara,  90  Pac.  234, 
286,  76  Kan.  700. 

Fire  insnranee  patrol 

The  Fire  Insurance  Patrol  of  the  City 
of  New  Orleans  is  not  a  public  charitable  as- 
sociation and  is  responsible  in  damages  for 
the  negligence  of  its  servants  in  driving  its 
wagon  into  a  truck  of  the  fire  department, 
though  both  may  have  the  same  rights  of 
way  in  the  streets.  Rady  y.  Fire  Ins.  Patrol 
of  New  Orleans,  52  South.  491,  492,  126  La. 
273,  139  Am.  SL  Rep.  511. 

Home 

A  corporation  was  incorporated  under 
Pub.  St  1882,  c.  115,  to  provide  a  home  for 
working  girls  at  ihoderate  cost.  Its  officers 
serve  without  compensation,  and  the  funds 
to  buy  an  equity  in  real  estate,  to  equip  a 
hospital,  and  to  furnish  parlors  were  the  gifts 
of  friends.  Working  girls  are  furnished  a 
homelike  place  in  which  to  live  at  prices  for 
board,  washing,  and  lodging,  as  cheap  as  or 
cheaper  than  could  be  elsewhere  obtained  by 
them  under  similar  surroundings  as  to  re- 
spectaMUty  and  Incentiyes  to  the  proper  con* 
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duct  of  life.  A  matron  and  resident  nurse, 
paid  by  the  corporation,  are  in  constant  at- 
tendance, while  free  medical  attendance  is 
famished  by  physicians  serving  on  the  hos- 
pital staff  without  pay.  A  library,  with 
weekly  entertainments  and  lectures  during 
the  winter,  are  provided.  Held,  that  the  cor- 
poration is  a  "public  charity."  Thornton  v. 
Franklin  Square  House,  86  N.  E.  900,  910, 
200  Ma8&  466,  22  I/.  R.  A.  (N.  S.)  486. 

Boffpltal 

A  hospital  is  not  the  less  of  a  public  char- 
acter within  Kurd's  Rev.  St  1905,  p.  261,  c 
23,  making  it  lawful  for  a  county  to  contrlb- 
ate  to  the  support  of  any  public  nonsectarlan 
hospital  located  within  its  limits,  by  the  fact 
that  those  patients  received  by  It  who  are 
able  to  pay  are  required  to  do  so,  or  that  It 
receives  contributions  from  outGdde  sources, 
so  long  as  all  the  money  It  receives  is  devoted 
to  the  genera]  purposes  of  charity,  and  none 
of  it  goes  to  the  benefit  of  any  private  in- 
dividual or  con)oratlon  organized  for  profit 
Fordham  v.  Thompson,  144  III.  App.  342,  847. 

A  corporation  conducted  a  hospital,  and 
Its  only  source  of  Income  was  from  donations 
and  receipts  from  patients  who  were  able  to 
pay  for  treatment  received.  It  received  all 
patients  who  applied,  and  gave  free  accommo- 
dations to  all  patients  unable  to  pay,  and  the 
treatment  of  free  cases  was  the  same  as  that 
of  pay  patients,  except  that  the  free  cases 
were  accommodated  in  wards  instead  of  in 
private  rooms.  Any  regular  medical  practi- 
tioner was  privileged  to  send  patients  to  the 
hoq^tal  and  treat  them  there,  and  the  in- 
stitution made  no  profits.  Held,  that  the  In- 
stitution was  within  Hurd*s  Rev.  St  1905,  c. 
120,  I  2,  exempting  from  taxation  "all  prop- 
erty of  institutions  of  public  charity."  Ger- 
man Hospital  of  Chicago  v.  Board  of  Review 
of  Cook  County,  84  N.  E.  215,  216,  233  111. 
246. 

A  corporation  maintaining  a  hospital  and 
dispensary,  a  school  of  medicine  and  train- 
ing school  for  nurses,  which  chiarges  no  tui- 
tion fee  except  for  the  postgraduate  course 
in  medicine,  and  then  only  sufficient  in 
amount  to  pay  the  cost  of  maintenance,  and 
which  receives  all  persons  within  Its  capacity 
iffesentlng  themselves  for  treatment,  regard- 
less of  whether  they  are  able  to  pay  the  cost 
of  their  keeping  and  treatment,  and  charging 
flwee  only  who  are  able  to  pay,  is  an  "In- 
stitution of  pnhkic  charity,"  within  the  stat- 
ute exempting  the  property  of  such  institu- 
tions firom  taxation.  BoaM  of  Review  of 
Cook  County  v.  Chicago  PoUcllnlc,  84  N.  E. 
220,  221,  233  HI.  268. 

Within  the  statute  exempting  from  taxa- 
tion all  property  of  institutions  of  public 
chari^,  when  actually  and  exclusively  used 
for  such  charitable  purposes,  and  not  used 
with  a  view  to  profit,  is  a  hospital  of  an  or- 
der of  Sisters  oiganized  not  for  pecuniary 


profit,  but  for  conducting  hospitals  and  train- 
ing schools  for  nurses — ^the  women  who  be- 
come members  of  the  corporation  conveying 
all  their  property  to  it,  and  binding  them- 
selves to  engage  in  caring  for  sick  and  in- 
jured patients  in  its  hospitals  for  the  remR^n- 
der  of  their  lives,  for  which  they  refcf"*e 
iftthing  but  their  board,  clothing,  and  a  room 
in  which  to  live;  the  corporation  and  hos- 
pital being  controlled  by  a  board  selected 
from  among  the  Sisters;  all  sick  or  injured, 
not  having  contagious  diseases,  who  seek  ad- 
mission to  the  hospital,  being  received  and 
cared  for,  without  reference  to  creed,  race,  or 
financial  condition,  except  that  those  able  to 
pay  have  the  more  desirable  rooms ;  all  mon- 
ey received  from  every  source  being  used  in 
maintaining,  extending,  and  Improving  the 
hospital;  and  those  admitted  to  the  training 
school  being  given  only  their  support  for 
their  services ;  and  this,  though  only  a  small 
per  cent  of  the  patients  received  are  (diarity 
patients,  all  such  who  apply  being  received, 
and  though  only  physicians  who  subscribe  to 
and  are  governed  by  the  principles  of  medi- 
cal ethics  promulgated  by  the  American  Medi- 
cal Association  ar^  permitted  to  practice  in 
the  hospital,  it  not  being  conducted  for  the 
purpose  of  benefiting  the  physicians  of  that 
class.  Sisters  of  Third  Order  of  St  Francis 
V.  Board  of  Review  of  Peoria  County,  88  N. 
E.  272-274.  231  111.  817. 


A  testamentary  gift  for  masses  for  the 
repose  of  the  souls  of  persons  named  and  of 
the  testator,  to  be  said  according  to  direc- 
tions as  to  time  and  place  of  persons  named, 
is  not  a  "private  trust"  within  St  1898,  f 
2081,  defining  the  purposes  for  which  trusts 
may  be  created  but  is  a  "public  charity/*  In 
re  Kavanaugh's  Estate,  126  N.  W.  672,  674, 
143  Wis.  90,  28  L.  R.  A.  (N.  S.)  470. 

Orpltaii  asylum 

A  testamentary  trust  to  establish  and 
maintain  an  orphans*  asylum  for  the  mainte- 
nance and  education  of  the  orphan  children 
under  17  years  of  age  of  members  of  a  se- 
cret society  is  a  "public  charity,"  and  valid, 
within  Ky.  St  S  317  (RusseU's  St  §  :^00), 
relating  to  gifts  to  charity.  Green's  Adm'rs 
V.  Fidelity  Trust  Co.  of  Louisville,  120  S. 
W.  283,  286,  134  Ky.  311,  20  Ann.  Cas.  861. 

Fwhlio  park 

A  gift  of  a  public  park  constitutes  a 
"public  charity.**  Richardson  v.  Essex  In- 
stitute, 94  N.  E.  262,  264,  208  Mass.  311,  21 
Ann,  Cas.  1158. 

PUBLIC  CONCERN 

The  term  "matters  of  public  concern," 
within  Rev.  Code  1905,  |  6751,  dieclaring  that 
the  ^preme  Court  shall  exercise  its  orig- 
inal jurisdiction  only  in  cases  of  strictiy  pub- 
lic concern,  as  involves  questions  affecting 
the  sovereign  rights  of  the  state  or  its  fran- 
chises or  privileges,  is  not  a  matter  capable 
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of  an  exact  definition,  but  each  case  must 
be  governed  by  its  own  facts.  A  question 
involving  the  construction  of  a  law  to  deter- 
mine whether  the  Governor  shall  appoint  or 
the  people  elect  a  Judicial  officer  involves  the 
question  whether  a  law  of  a  public  nature, 
and  necessarily  affecting  the  state  at  large, 
is  properly  construed  as  contemplating  li#- 
mediate  action  by  the  Governor  in  making  an 
appointment  or  a  delay  in  filling  an  office  un- 
til an  election  is  had  and  the  Supreme  Court 
has  Jurisdiction  on  a  private  relator's  appeal 
to  it  State  v.  Burr,  113  N.  W.  705,  707,  16 
N.  D.  581. 

PUBLIC  CONVENIENCE 

See,  also,  Public  Service  Facilities  and 
Conveniences. 

A  clause  in  the  Constitution  and  an  act 
passed  by  the  First  Legislature  after  adop- 
tion of  the  Constitution  relating  to  the  same 
subject,  like  statutes  in  pari  materia,  are  to 
be  construed  together,  and  Act  May  20,  1908 
(Laws  1908,  c.  18),  impliedly  construing  pub- 
lic 'facilities**  or  public  "conveniences,"  as 
used  in  Const,  art  9,  §  18,  giving  the  Cor- 
poration Commission  power  to  prescribe  and 
enforce  rules  requiring  transportation  com- 
panies to  establish  such  public  facilities  and 
conveniences  as  may  be  reasonable  and  Just, 
to  include  a  union  passenger  depot,  is  en- 
titled to  great  weight.  Missouri,  O.  &  G.  By. 
Co.  V.  State,  119  Pac  117,  119,  29  Okl.  WO. 

PUBLIC  CONVETANOE 

Avtomoliile 

A  clause  in  an  accident  insurance  pol- 
icy, giving  double  indemnity  if  injuries  are 
received  while  riding  as  a  passenger  in  a 
"public  conveyance"  propelled  by  gasoline, 
covers  injuries  received  while  riding  in  an 
automobile  hired  from  a  taximeter  cab  com- 
pany, engaged  in  hiring  automobiles  for  pub- 
lic use,  and  driven  by  a  chauffeur  of  the  com- 
pany. Primrose  v.  Casualty  Co.  of  America, 
81  Atl.  212,  213,  232  Pa.  210,  37  L.  B.  A. 
(N.  S.)  618. 

Street  car 

Rev.  St.  1899,  |  2864,  provides  that  when- 
ever any  person  shall  die  from  the  negli- 
gence of  any  officer,  agent,  or  employ^  whilst 
running  or  managing  any  locomotive,  "car," 
or  train  of  cars,  etc.,  or  of  any  driver  of 
any  "public  conveyance"  whilst  in  charge  of 
the  same  as  driver,  the  master,  or  he  who 
owns  such  railroad,  locomotive,  car,  or  other 
public  conveyance  at  the  time,  shall  forfeit 
for  every  person  or  passenger  so  dying  the 
sum  of  $5,000.  This  was  amended  by  the  act 
of  1905,  which  specifically  mentioned  street 
cars.  Held  that,  irrespective  of  the  act  of 
1905,  said  section  applied  to  street  railroads. 
The  "public  conveyance"  mentioned  in  the 
statute  may  be  composed  of  steam  engines 
and  cars.  The  cars  may  be  propelled  by 
horse  power,   by  electricity,  or  by   steam. 


The  conveyance  may  be  a  coach,  prop^led 
by  horse  power,  or  it  may  be  an  automobile. 
The  words  of  the  statute,  "whilst  running, 
conducting,  or  managing  any  locomotive, 
*car.'  or  train  of  cars,"  are  to  be  construed 
as  though  the  statute  read  "whilst  running, 
conducting,  or  managing  any  car,"  or  "whilst 
running,  conducting,  or  managing  any  train 
of  cars."  This  construction  of  the  statute 
makes  it  obvious  that  a  street  car  is  in- 
cluded in  the  term  "public  conveyance."  Hig- 
gins  V.  St  Louis  &  S.  R.  Co.,  95  S.  W.  863, 
865,  197  Mo.  300. 

PUBLIC   COBPORATION 

See  Public  Improvement  Corporation; 
Public  Quasi  Corporation;  Public  Serv- 
ice Corporation;  Quasi  Public  Corpo- 
ration. 

As  municipal  corporation,  see  Municipal 
Corporation. 

A  **pubUc  corporation"  Is  one  created  for 
political  purposes,  with  political  powers,  tb 
be  exercised  for  purposes  connected  with  the 
public  good,  in  the  administration  of  civil 
government,  and  is  an  instrument  of  the  gov- 
ernment, subject  to  control  of  the  Legis- 
lature, the  term  being  synonymous  with  "mu- 
nicipal corporation"  or  "political  corpora- 
tion." PhUlips  V.  City  of  Baltimore,  72  AtL 
902,  905,  110  Md.  431,  25  L.  B.  A.  (N.  S.)  7U 
(quoting  6  Words  and  Phrases,  p.  5781). 

A  "public  corporation"  is  one  having  for 
Its  object  the  administration  of  a  portion  of 
the  powers  of  government,  delegated  to  it  for 
that  purpose.  Such  are  municipal  corpora- 
tions. Hammond  v.  Clark,  71  S.  B.  479,  487, 
136  Ga.  313,  38  L.  B.  A.  (N.  S.)  77. 

"Public  corporations"  are  synonymous 
with  "municipal  corporations."  Phillips  v. 
Mayor,  etc.,  of  Baltimore,  72  AtL  902,  905, 
110  Md.  431,  25  L.  B.  A.  (N.  S.)  711  (citing 
6  Words  and  Phrases,  p.  5781). 

"Public  corporations"  are  created  fo> 
public  purposes,  and  the  property  controlled 
by  them  is  devoted  to  the  objects  for  which 
they  are  created.  The  corporators  have  no 
private  beneficial  interest  either  in  the  fran- 
chises granted  or  the  property  controlled. 
Trustees  of  Carrick  Academy  v,  Clark,  80 
S.  W.  64,  67,  112  Tenn.  483. 

Evei7  county  is  a  body  corporate  or 
"public  corporation"  created  by  the  state  as 
a  means  of  exercising  a  portion  of  the  state's 
political  power  by  local  administration,  on 
which  are  imposed  a  part  of  the  sovereign 
authority  and  duty  to  insure  domestic  tran- 
quility and  promote  the  general  welfare  with- 
in the  territorial  limit  to  which  they  are  as- 
signed. They  are  bodies  corporate  and  may 
sue  and  be  sued  in  courts  of  record.  Cham- 
bers County  V.  Lee  County,  55  Ala.  534,  537. 

LesislatiTe  oontrol 

"'Public  corporations'  are  but  parts  of 
the  machinery  employed  in  carrying  on  tbib 
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affairs  of  the  state,  and  they  are  subject  to 
be  changed,  modified,  or  destroyed,  as  the 
ezigendes  of  the  public  may  demand. 
*  ^  *  The  Leglslatore  has  supreme  pow- 
er over  them,  and  may  dlride,  alter,  enlarge, 
or  abolish  them,  as,  In  the  leglslattve  judg- 
ment, the  public  welfare  may  require,"  sub- 
ject to  the  provisions  of  the  national  and 
state  Constitutions.  Charlstran  ▼.  Board  of 
Education  of  Township  High  School  Dist 
No.  13,  91  N.  B.  712,  714,  244  lU.  470;  City 
of  Columbus  ▼.  Union  Pac  R.  Co.,  187  Fed. 
869,  873,  70  C.  C.  A.  207. 

Counties  are  "public  corporations"  or 
quasi  corporations  created  by  the  state  as 
a  means  of  exercising  Its  political  power  with 
the  aid  of  local  administrations,  so  as  to  In- 
sure domestic  tranquility  and  promote  the 
general  welftire.  They  are  subject  to  the 
control  and  direction  of  the  ILeglslature  In 
which  chiefly  the  sovereignty  of  the  state  is 
represented  and  exercised.  Marengo  County 
y.  Coleman,  65  Ala.  605,  607. 

PnUio  purpose 

The  class  of  corporations  denominated 
"public^  is  founded  for  public  purposes  and 
generally  has  for  its  object  the  government  of 
a  portion  of  the  state  and  is,  therefore,  en- 
dowed with  a  portion  of  political  powers. 
Bhodes  v.  Love,  09  S.  B.  436,  437,  153  N.  O. 
468. 

As  person 

See  Person. 

Asrienltttral  soolety 

An  agricultural  association,  incorporat- 
ed under  St  1880,  p.  62,  c.  69,  dividing  the 
state  into  agricultural  districts,  authorizing 
a  certain  number  of  persons  within  such  a 
district  to  organize  such  an  association,  its 
real  estate  to  be  used  for  the  purpose 'of 
holding  exhibitions  of  the  live  stock  and 
products  of  the  district,  with  the  view  to  the 
improvement  of  all  industries  in  the  same, 
providing  for  a  district  board  of  agriculture, 
to  be  appointed  by  the  Governor,  and  to  qual- 
ify by  oath,  and  declaring  such  an  associa- 
tion, when  formed,  to  be  a  state  institution, 
and  tliat  such  board  shall  have  exclusive 
control  and  management  of  the  association 
for  and  in  the  name  of  the  state,  is  a  "public 
corporation**  created  for  the  local  admin- 
litratlon  of  a  part  of  the  affairs  of  the  state. 
People  ex  rel.  Post  v.  San  Joaquin  Valley 
Agricultural  Ass'n,  91  Pac.  740,  744,  151 
Cal.  797. 


Giv.  Code,  I  2866,  defines  ''public  corpora- 
tions" as  those  formed  or  organized  for  the 
government  of  a  portion  of  the  state.  A  cor- 
poration incorporated  for  the  purpose  of 
erecting  an  armory  building  is  not  a  public 
corporation.  Arrlson  v.  Company  D,  North 
Dalcota  National  Guard.  98  N.  W.  83,  84,  12 
N.  D.  554, 1  Ann.  Gas.  368. 


The  state  bank  and  its  branches,  being 
the  exclusive  property  of  the  state,  are  "pub- 
lic corporations."  Branch  Bank  of  State  at 
Mobile  V.  Collins,  7  Ala.  95,  101  (citing  Aug. 
&  A-  Corp.  23 ;  Trustees  of  University  of  Ala- 
bama V.  Winston  [Ala.]  6  Stew.  &  P.  17). 

Draiiuise  distriot 

A  drainage  district  is  a  "public  corpora- 
tion." The  Attorney  General  may  file  an  in- 
formation, on  behalf  of  the  people,  question- 
ing the  exercise  of  corporate  powers  by  a 
drainage  district  Lapse  of  time  does  not 
bar  a  proceeding  in  the  nature  of  quo  war- 
ranto by  the  Attorney  Greneral  to  question 
the  es^ercise  of  corporated  powers  by  a  drain- 
age district,  as  the  public  are  not  barred 
either  by  the  laches  or  acquiescence  of  in- 
dividuals, unless  It  appears  that  the  proceed- 
ing is  solely  in  the  interest  of  the  relators. 
People  ex  rel.  Cullen  v.  Anderson,  87  N.  K 
1019.  1021,  239  111.  266  (citing  Payson  v.  Peo- 
ple ex  rel.  Parsons,  51  N.  R  688,  175  lU.  267 ; 
People  V.  Gary,  196  IlL  310,  63  N.  E.  745; 
People  ex  rel.  Misner  v.  Hanker,  64  N.  E. 
253,  197  111.  409;  People  v.  Bums,  72  N.  E. 
374,  212  111.  227 ;  Soule  v.  People,  69  N.  E.  22, 
205  111.  618). 

While  drainage  districts  are  not  strictly 
municipal  corporations,  they  are  ''public  cor- 
porations" organized  for  a  special  and  limited 
purpose,  and  the  rules  of  law  governing  the 
dissolution  of  municipal  corporations  must 
be  held  to  apply  to  them.  People  ex  rel.  Gau- 
en  V.  Niebruegge,  91  N.  E.  115,  117,  244  lU. 
82. 

A  drainage  district  is  a  "public  corpora- 
tion," and  not  a  private  one,  and  the  county 
court  administers  its  entire  affairs.  State 
ez  rel.  Applegate  v.  Taylor,  128  S.  W.  892, 
913,  224  Mo.  398 ;  State  ez  rel.  Compton  v. 
Chariton  Drainage  Dist  No.  1,  90  S.  W.  722, 
724,  192  Mo.  517. 

A  drainage  district  Is  a  "public  corpora- 
tion,*' being  a  political  subdivision  of  the 
state,  which  exercises  prescribed  government- 
al functions.  Squaw  Creek  Drainage  Dist. 
No.  1  V.  Turney,  138  S.  W.  12,  15,  235  Mo.  80. 

Fire  insmanoe  oompany 

Pire  Insurance  companies  are  not  "public 
or  quasi  public  bodies."  McCarter  v.  Fire- 
men's Ins.  Co.,  61  AtL  705,  706,  70  N.  J.  Eq. 
291. 

Hospital 

A  "public  hospital"  may  be  defined  in 
general  as  an  institution  owned  by  the  pub* 
lie  and  devoted  chiefly  to  public  uses  and  pur- 
poses. A  hospital  created  and  endowed  by 
the  government  for  general  charity  is  a  "pub- 
lic corporation."  Hogan  v.  Hospital  Co.,  59 
S.  E.  944,  945,  63  W.  Va.  84. 

Railroad  oompany 

A  railroad  company  as  a  common  carrier 
is  a  "public  institution"  only  in  a  qualified 
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sense.  Atlanta  Terminal  Co.  y.  American 
Baggage  &  Transfer  Co.,  54  S.  R  711,  714, 
125  6a.  677.  See,  also,  Mannington  v.  Hock- 
ing VaL  R.  Co.,  183  Fed.  133. 135. 

BeoUuiiatioii  dlstHot 

A  reclamation  district  Is  a  public,  as  dis- 
tinguished from  a  private,  corporation,  acting 
as  a  state  agency  invested  with  limited  pow- 
ers, but  it  is  not  a  municipal  corporation  pos- 
sessing in  any  degree  general  powers  of  gov* 
emment,  though,  within  the  limits  of  the 
authority  granted  to  it,  it  exercises  public 
functions.  Metcalfe  v.  Merritt,  lU  Paa  505, 
14  CaL  App.  244. 

UniTarsitj  or  oolleffe 

The  colleges  or  universities  founded  and 
incorporated  by  the  state  to  take  and  espend 
the  aid  of  the  national  government  to  instruc- 
tion in  agriculture  and  mechanic  arts  have 
usually  been  considered  "public  corpora- 
tions"; and  the  same  is  true,  as  a  rule,  of 
state  universities  or  other  institutions  of 
learning  established  by  the  state  and  controll- 
ed by  it.  Hence  the  Wyoming  Agricultural 
College,  created  and  incorporated  by  Act  Jan. 
10,  1891  (Acts  1890-91,  p.  373,  c.  92),  making 
the  sanie  subject  to  state  visitation,  was  a 
public  corporation,  whose  charter  did  not  con- 
stitute a  charter  which  the  state  was  pro- 
hibited from  impairing  by  a  subsequent  act- 
repealing  the  statute  under  which  it  was 
organized.  State  ex  rel.  Wyoming  Agricul- 
tural CoUege  V.  Irvine,  84  Pac.  90-102,  14 
Wyo.  318. 

•*The  Regents  of  the  University  of  Idaho,** 
created  a  corporation  by  the  laws  of  the  ter- 
ritory and  the  Constitution  of  the  state,  is 
a  **publi^  corporation"  and  an  agency  of  the 
state,  and  as  such  is  not  subject  to  gamish- 
mait  in  the  absence  of  a  statute  clearly  evinc- 
ing the  purpose  of  the  Legislature  to  subject 
public  corporations  to  such  process ;  and  the 
general  provision  that  any  ''person*'  may  be 
garnished  is  not  sufficient  for  that  purpose, 
although  the  word  "person"  is  expressly  de- 
fined by  the  statutes  as  including  a  corpora- 
tion; such  provisions  being  generally  con- 
strued as  restricted  to  private  or  business 
corporations.  Moscow  Hardware  Co.  v.  Col- 
son,  158  Fed.  199-201. 

Water  diitrict 

The  Augusta  water  district  created  a 
body  politic  and  corporate  by  Private  and 
Special  Laws  1903,  c.  334,  for  the  purpose 
of  supplying  the  inhabitants  of  the  district 
and  of  enumerated  towns  and  cities  with  wa- 
ter, is  a  "public  municipal  corjporatlon,"  and 
by  virtue  of  Rev.  St.  c.  9,  9  0,  its  property  ap- 
propriated to  public  use  is  exempt  from  mu- 
nicipal taxation.  Augusta  v,  Augusta  Water 
Dist,  63  Atl.  008,  664,  101  Me.  148. 

PUBLIC  BANCIHG  ACADEMT 

Laws  1909,  a  400,  defining  a  ''public 
dancing  academiy"  aa  any  cgom  In  which 


dancing  is  taught  for  compensation,  and  re* 
quiring  public  dancing  academies  to  be  U« 
censed,  is  general  in  its  terms,  and  affects 
adults  and  minors,  and  is  invalid  because  it 
arbitrarily  selects  places  where  dancing  is 
taught  and  classifies  them,  but  leaves  unaf« 
fected  rooms  where  public  dancing  is  indulg* 
ed  in  without  the  aid  of  an  instructor,  and 
It  cannot  be  sustained  on  the  ground  that  it 
protects  minors  instructed  at  dancing  acade- 
mies. People  ex  rel.  Duryea  v.  Wilber,  90  N. 
B.  1140,  1142, 196  N.  X.  1,  27  L.  R.  A.  (N.  S.) 
357,  19  Ann.  Cas.  626. 

FUBIiIC  DEOENCV 

See  Openly  Outrage  Public  Decency. 

FUBUO  DETECTIVE 

A  special  agent  of  the  state  department 
to  detect  violations  of  the  liquor  tax  law  is 
a  "public  and  official  detective,*'  as  distin- 
guished from  a  private  detective.  The  court 
should  not  direct  the  Jury  that  special  agents 
must  not  in  any  sense  be  treated  as  detec- 
tives, nor  that,  as  a  matter  of  law,  the  testi- 
mony of  special  agents  is  entitled  to  the  same 
weight  as  that  of  other  disinterested  wit- 
nesses. The  relation  of  the  special  agents  to 
the  case  and  their  interest  therein,  if  any, 
should  be  left  for  the  consideration  of  the 
Jury.  Cullinan  ▼.  Furthman,  79  N.  S.  089^ 
990,  187  N.  Y.  160. 

PimUO  DIVERSION 

See,  also.  Public  Amusement 

The  term  "public  diversion,"  as  used  In 
Gen.  St  1902,  |  1370,  making  it  a  penal  of- 
fense to  be  present  at  any  concert  of  music, 
dancing,  or  other  public  diversion  on  Sun> 
day,  includes  shows  or  entertainments.  State 
V.  Ryan,  69  Atl.  636,  687»  80  Conn.  582. 

FUBUO  DIVISIOK 

As  ward,  see  Ward* 

FUBIiIO  DOCUMEIfT 

See,  also,  Public  Record. 

Pamphlets  issued  by  the  Department  of 
Agriculture,  published  under  the  direction 
of  Congress,  provided  for  by  Appropriation 
Act  April  23,  1904,  c  I486,  33  Stat  294,  and 
by  Joint  Resolutions  of  the  Senate  and 
House  of  Representatives,  April  27,  1904,  33 
Stat  590,  relating  to  drainage  investigations 
by  federal  officers  and  applying  to  a  system 
of  drainage  in  question,  and  printed  by  the 
government  printing  office,  in  1905,  under 
authority  of  the  Office  of  Experiment  Sta- 
tions of  Irrigation  and  Drainage  Investiga- 
tions, were  admissible  as  "public  docu* 
m«Dt8,"  under  Code  Civ.  Proc.  §  528,  defin- 
ing public  documents  to  be  all  those  pubUca* 
tions  and  maps  printed  by  order  of  the  leg- 
islative assembly  or  Congress,  or  either 
house  thereof,  and  declaring  that  all  such 
documents  shall  be  admlasihle  in  evid^ce. 


PUBUC  DOCUMBINT 


9 


PUBLIC  KLEVATOB 


In  re  Tankton-Glay  Ck>nnty  Drainage  Ditch, 
137  N.  W.  e08,  611,  30  S.  D.  79. 

Under  Rev.  Laws,  |  1795,  providing  for 
tile  depoedt  of  ballots  and  election  returns  In 
the  office  of  the  clerk  of  county  commission- 
ers, and  declaring  that  ballots  so  deposited 
shall  not  be  subject  to  the  inspection  of  any 
one  except  in  cases  of  contested  elections, 
and  then  only  by  the  Judge  or  body  before 
whom  the  election  Is  contested,  ballots  and 
election  returns  duly  deposited  are  public 
documents  within  section  5409,  providing 
that  a  public  document  in  the  custody  of  a 
public  officer  may  be  admitted  In  evidence 
by  the  certificate  of  the  custodian  thereof 
that  it  Is  genuine  and  authentic.  State  ex 
rel.  Springmeyer  v.  Baker,  126  Pac.  345,  347, 
35  Nev.  1. 

Under  V.  S.  805,  providing  that  the 
State  Auditor  shall  require  all  bills  present- 
ed to  him  for  allowance  to  be  fully  itemized 
and  accompanied  as  far  as  possible  'with 
vouchers  which  shall  be  kept  in  his  office, 
bills  against  the  state  and  vouchers  accom- 
panying the  same,  on  being  filed  in  the  au- 
ditor's office,  become,  '^documents  of  a  pub- 
lic nature,"  and  may  be  proved  by  copy 
wlthotit  production  of  the  original.  Clement 
V.  Graham,  63  Atl.  146, 152,  78  Vt  290. 

Letter 

A  letter  of  the  commissioner  of  the  Gen- 
eral Land  Office  with  reference  to  lands 
within  the  limits  of  a  railroad  grant  Is  a 
*^blic  document,"  of  which  the  courts  will 
take  judicial  notice.  Southern  Pac.  R.  Co.  v. 
Lipman,  83  Pac.  445,  460,  148  CaL  480. 

Preeoriptioii 

Prescriptions  of  physicians  under  which 
a  druggist  sold  intoxicating  liquor,  which  he 
is  required  to  preserve  by  statute,  are  quasi 
public  documents,  and  the  constitutional 
privilege  Is  not  violated  by  compelling  a 
druggist.  Indicted  for  unlawfully  selling  liq- 
uor, to  produce  them  In  court  to  be  used  as 
evidence  against  him.  State  v.  Davis,  69  S. 
E.  639,  68  W.  Va.  142,  32  L.  B.  A.  (N.  S.) 
501,  Ann.  Cas.  1912A,  996. 


Under  Ky.  St  IS  2725,  2739,  requiring 
the  inspector  of  mines  to  keep  a  record  of 
inspections,  and  that  a  certified  copy  shall 
be  admissible  in  evidence  In  any  court,  etc. 
Imports  of  the  inspection  of  mines  are  offi- 
cial "public  documents,"  and  a  properly  cer- 
tified copy  thereof  Is  admissible  in  evidence. 
Benderson  Min.  &  Mfg.  Co.  v.  Nicholson 
(Ky.)  126  S.  W.  139,  141. 

PUBLIC  DOMAIN 

See,  also.  Public  Land. 

"Public  domain*'  Is  defined  by  Webster 
to  be  the  territory  belofuging  to  a  state  or 
genmul  govenunent;  public  lands.  Xhls  is 
the  general  slgnlflcation  of  the  words  ac- 
cording to  the  appproyed  usftg^  >of  the  Ian* 


guage.  H&e  idea  of  "public  domain"  'ez< 
eludes  that  of  private  ownership.  State  v. 
Cunningham,  90  Pac.  765,  756,  35  Mont  547. 

**The  term  *public  domain,'  In  its  broad- 
est sense,  comprehends  all  lands  and  waters 
in  the  possession  or  ownership  of  the  Unit- 
ed States,  and  including  lands  owned  by  the 
several  states,  as  distinguished  from  lands 
possessed  by  private  individuals  or  corpora- 
tions." Winters  v.  United  States,  143  Fed. 
740,  748,  .74  C.  C.  A.  666  (quoting  Kimiey, 
Irrigation,  |  124). 

FUBLIO  DUTT 

See,  also,  Public  Service; 

The  furnishing  of  electric  light  and  en« 
ergy  to  private  consumers  is  not  a  "public 
duty  or  function,"  wltiiln  the  meaning  of 
such  term  as  used  in  a  ^ty  ordinance  pre* 
scribing  the  formalities  for  the  adoption  of 
ordinances  providing  fbr  the  lighting  of 
streets  or  public  places,  etc.,  the  construc- 
tion and  operation  of  street  railroads,  etc., 
or  purporting  to  award  a  contract  covering 
the  performance  or  discharge  of  any  public 
duty  or  function.  Such  a  business  may 
properly  be  called  private  as  contradistin- 
guished from  a  municipal  or  public  duty  or 
function,  and  also  in  the  sense  that  it  Is 
conducted  for  private  gain.  Strohmeyer  v. 
Consumers'  Electric  Co.,  35  South.  723,  724, 
111  La.  506. 

A  driver  of  a  city  cart,  engaged  In  haul- 
ing trash  and  dirt  for  the  city,  is  not  en- 
gaged in  a  "public  or  governmental  duty," 
whi<di  is  a  duty  given  by  the  state  to  a  <dty. 
as  a  part  of  the  state's  sovereignty,  to  be 
exercised  by  the  city  for  the  benefit  of  the 
public  living  within  and  wlthont  the  corpo- 
rate limits,  but  is  engaged  in  a  "private  or 
corporate  duty,"  and  for  his  negligence  the 
dty  is  liable.  City  of  Pass  Christian  v.  Fer- 
nandez, 56  South.  329,  100  Miss.  76,  39  L.  B. 
A  (N.  8.)  649. 

PUBLIC  ZXEOTION 

PvimarT  eleotlom 

A  primary  election  for  nomination  of 
county  officers  Is  a  "public  election,"  and 
any  conduct  on  the  part  of  the  managers 
thereof  which  Interferes  with  the  freedom 
or  purity  thereof  is  punishable  at  common 
law.  State  v.  Cole,  72  S.  B.  221,  223,  156 
N.  O.  618. 

PUBLIC  ELISVATOB 

An  elevator  in  which  the  grain  of  differ- 
ent owners  Is  kept  entirely  separate,  but  iji 
which  the  grain  of  the  same  owner  delivered 
at  different  times  is  mixed  together,  except 
where  he  directs  otherwise,  is  not  a  "public 
eletator,"  within  the  meaning  of  a  statute 
providing  "that  all  elevators  or  warehouses 
located  in  this  state  .in  which  grain  la  stored 
in  bulk,  and  In  which  the  grain  of  different 
ovmers  is  mixed  together,  or  in  which  the 
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grain  Is  stored  in  such  a  manner  that  the 
identity  of  different  lots  or  parcels  cannot 
be  accurately  preserved,  and  doing  business 
for  a  compensation,  are  hereby  declared  pub- 
lic warehouses."  State  ex  rel.  Dawson  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  125  P.  98,  101, 
87  Kan.  348. 

PUBUO  EMPI.OTMENT 

See  Quasi  Public  Employment 

P17BLI0  ENEMY 

"The  common-law  liability  of  a  common 
carrier,  as  an  insurer  of  goods  carried,  did 
not  extend  to  losses  caused  by  the  acts  of 
'public  enemies*;  and  the  term  'enemies* 
was  understood  to  mean  the  public  enemies 
of  the  country  of  the  carrier,  and  not  of  the 
owner  of  the  goods,  and  did  not  Include 
thieves,  robbers,  or  those  engaged  in  mobs, 
riots,  or  insurrections.**  Hutchinson  v.  Unit- 
ed States  Exp.  Co.,  59  S.  E.  949,  951,  03  W. 
Va.  128,  14  L.  R.  A.  (N.  S.)  393  (quoting 
Moore,  Com.  Carr.  225). 

The  term  "public  enemy,'*  under  the  rule 
that  a  carrier  is  liable  for  the  loss  of  goods 
except  by  act  of  God  or  the  public  enemy, 
means  enemy  of  the  country,  and  does  not 
include  mobs.  Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V.  City  of  Chicago,  89  N.  B.  1022,  1025, 
242  111.  178,  44  L.  R.  A.  (N.  S.)  358,  184  Am. 
St.  'Rep.  316. 

PUBUO  EXHIBITION 

See,  also.  Public  Show. 

An  entertainment  provided  by  the  man- 
agement of  a  restaurant,  consisting  in  danc- 
ing, singing,  etc.,  does  not  constitute  a  **public 
exhibition,**  within  Greater  New  York  Chart- 
er (Laws'  1897,  c.  378)  H  1472,  1478,  1474, 
which  make  it  a  misdemeanor  to  conduct  a 
public  exhibition  without  a  license,  where  the 
entertainment  constitutes  a  gratuitous  con- 
tribution by  the  management  to  the  guests' 
entertainment.  People  v.  Martin,  137  N.  Y. 
Supp.  677,  678. 

An  exhlbtion  or  an  amusement  is  public 
when  the  public  are  invited  and  admitted  to 
it  upon  complying  with  the  terms  of  admis- 
sion. The  most  usual  condition  is  the  pay- 
ment of  a  small  sum  of  money,  but  the  im- 
position of  other  terms  not  prohlbltiye,  but 
reasonable  in  themselves,  and  appropriate  to 
the  peculiar  kind  of  exhibition,  does  not  neces- 
sarily annul  the  public  feature.  Under  Rev. 
Laws,  c.  102,  S  172,  providing  for  the  licensing 
of  public  amusements  and  exhibitions,  a 
**publlc  exhibition**  is  one  where  the  public 
generally  are  admitted  for  the  purpose  of 
witnessing  the  exhibition  in  the  same  man- 
ner as  to  theater  or  other  places  of  public 
amusement;  and  the  fact  that  persons  buy- 
ing tickets  were  compelled  to  sign  applica- 
tions to  become  members  of  an  alleged  club 
giving  the  exhibition  is  immaterial.  McCabe 
V.  Whitman,  73  N.  E.  534,  535,  187  Mass. 
484. 


FUBUO  FACXLITIES 

See,  also.  Public  Service  Facilities  and 
Conveniences. 

A  clause  in  the  Constitution  and  an  act 
passed  by  the  First  Legislature  after  adop- 
tion of  the  Constitution  relating  to  the  same 
subject,  like  statutes  in  pari  materia,  are  to 
be  construed  together,  and  Act  May  20,  1908 
(Laws  1908,  c.  18),  Impliedly  construing  public 
"facilities*'  or  public  "conveniences,'*  as  used 
in  Const,  art  9,  S  18,  giving  the  Corporation 
Commission  power  to  prescribe  and  enforce 
rules  requiring  transportation  companies  to 
establish  such  public  facilities  and  conven- 
iences as  may  be  reasonable  and  Just,  to  in- 
clude a  union  passenger  depot,  is  entitled  to 
great  weight.  Missouri,  O.  &  G.  Ry.  Co.  v. 
State,  119  Pac.  117,  119,  29  OkL  640. 

PUBLIC  FRANCHISE 

Street 

A  public  street  is  a  "public  franchise," 
and  is  not  such  property  as  a  corporation  may 
take  for  its  own  use  under  the  general  pow- 
er of  eminent  domain.  It  Is  a  franchise 
which  cannot  be  violated,  except  by  express 
legislative  authority.  In  re  South  Western 
State  Normal  School,  26  Pa.  Super.  Gt  99, 
104. 

PUBLIC  FUNDS 

See,  also.  Money  of  the  City;    Public 
Money. 

The  power  of  a  city  to  grade  streets  or 
lay  sewers  or  water  pipes  at  the  cost  of  abut- 
ting property  is  not  strictly  a  governmental 
function,  and  in  the  exercise  of  the  power  it 
acts  in  its  proprietary  character,  and  the 
money  collected  from  the  abutting  property 
owners  is  not  "money  of  the  city*'  within  its 
charter,  for  it  is  only  money  raised  by  the 
operation  of  a  general  law  that  becomes  mon- 
ey of  the  city,  or  **public  funds,"  and  subject  to 
the  charter  provision  as  to  the  deposit  there- 
of. City  of  Seattle  v.  Stirrat,  104  Paa  834, 
886,  55  Wash.  560,  24  L.  R.  A.  (N.  S.)  1275. 

Klrby*s  Dig.  |  1990,  makes  It  unlawful 
for  any  county  officer  having  custody  or  pos- 
session of  public  funds,  by  virtue  of  his  office, 
to  use  such  funds  for  his  own  purpose  or 
to  lend  them  to  a  third  person,  etc  Section 
1994  provides  that  in  prosecutions  under  the 
act  it  shall  not  be  necessary  for  the  indict- 
ment to  describe  particularly  the  kind  or 
denomination,  date  or  number  of  the  funds, 
but  It  may  describe  then!  generally.  Section 
1993  defines  "public  funds,'*  as  used  in  the 
act,  to  mean  "all  lawful  money  of  the  United 
States,  and  all  state,  county,  dty,  town  or 
school  warrants  or  bonds,  or  otiier  paper, 
having  a  money  value,  belonging  to  the  state, 
or  to  any  county,  dty.  Incorporated  town  or 
school  district  therein.**  Held,  that  an  indict- 
ment under  the  act  for  embezslement,  charg- 
ing that,  by  virtue  of  his  office  as  county 
treasurer,  accused  had  in  his  possession  a- 
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stated  amount  Is  gold,  silTer,  and  United 
States  currency,  a  more  particular  descrip- 
tion to  tbe  grand  jury  unknown,  such  money 
being  the  property  of  A.  county,  and  that, 
having  In  his  poesession  such  money  and  pub- 
lic funds,  he  embezzled  and  converted  a  cer- 
tain amount  thereof  to  his  own  use,  and  in 
a  second  count  charging  accused  with  being, 
by  virtue  of  his  office,  a  receivor  of  public 
funds  of  the  county,  and  with  having  in  his 
possession  the  aforesaid  simi  of  money,  per- 
sonal  property  of  A.  county,  describing  It  as 
In  the  first  count,  and  designating  It  as  public 
funds  of  the  county  of  A.,  and  that,  having 
resigned  as  treasurer  and  the  county  court 
having  stated  his  account  and  directed  him  to 
pay  to  his  successor  in  ofllce  a  specified  sum, 
found  due  on  his  settlement,  feloniously  and 
fraudulently  converted  such  amount  to  his 
own  use  and  benefit,  sufficiently  described  the 
public  funds  alleged  to  have  been  embezzled. 
Ireland  v.  State,  136  S.  W.  947,  951,  99 
Ark.  32. 

PUBUC  OABAGE 

A  person  conducting  a  public  automobile 
repair  shop,  and  also'  storing  the  automobiles 
of  his  customers  without  charge,  but  with  the 
expectation  of  doing  their  repair  work  when 
needed,  Is  liable  to  the  tax  Imposed  by  Laws 
1910,  c.  96,  on  each  "liubllc  garage,"  since  he 
is  the  owner  of  a  depot  for  the  storage  and 
repairing  of  automobiles  for  the  use  of  the 
public,  and  it  is  immaterial  whether  the 
garage  Is  run  in  connection  with,  and  forms 
a  part  of,  the  repair  shop,  or  whether  the  re- 
pair shop  is  an  Incident  to  the  garage.  Law- 
rence V.  Middleton  (Miss.)  60  South.  130,  131. 

PUBUO  GATHERING 

A  barbecue  on  the  4th  of  July,  at  which 
people  are  assembled  to  the  number  of  400 
or  500,  is  a  "public  gathering,"  wltliln  the 
meaning  of  Pen.  Code  1895,  I  342,  which  de- 
clares It  to  be  a  misdemeanor  for  one  not  an 
arresting  offlceif  in  the  discharge  of  his  du- 
ties, or  a  member  of  his  posse,  to  carry  about 
his  i^erson  a  deadly  weapon  to  any  public 
gathering,  except  at  militia  muster  grounds. 
Wynne  ▼.  State^  51  8.  HI  636,  637,  123  Ga. 
SOdu 

FUBUO  GOOD 

In  Roseburg  City  Charter,  c.  5,  |  34,  au- 
thorizing the  dty  "to  license  and  regulate  all 
such  callings,  trades  end  employments  as  the 
public  good  may  require,"  the  words  "public 
good"  are  sufildently  broad  to  include  the 
raising  of  revenue  if,  in  the  judgment  of  the 
dty  coundl,  revenue  is  needed.  Abraham  v. 
City  of  Roseburg,  105  Pac  401,  402,  55  Or. 
350,  Ann.  Cas.  1912A,  597. 

PUBUO  GRANT 

"A  grant  conferring  state  title  to  land 
has  a  teehnioal  meaning,  under  Virginia  and 
West  Virginia  law.  A  'public  grant,'  not 
a  private  one,  me^ns  an  Instrument  by  which 


the  state,  as  sovereign,  passes  to  an  Individu- 
al title  to  land  before  vested  In  the  state. 
'A  public  grant  is  the  mode  and  act  of  creat- 
ing in  an  individual  title  to  land  which  had 
previously  belonged  to  the  government/  A 
tax  deed  is  not  a  'grant,'  under  the  second 
dassiflcation  of  persons  entitled  to  transfer  of 
state  title  in  article  13,  §  3,  of  the  Constitu- 
tion.'* State  V.  Harman,  50  S.  E.  828,  833, 
57  W.  Va.  447  (dtlng  1  Bouv.  Law  Diet.  721; 
2  Minor,  Inst  985). 

PUBUO  GROTTNDS 

The  words  "public  ground,"  when  used 
upon  a  plat  of  ground,  establishes  an  unre- 
stricted dedication  of  public  use.  Morrow  v. 
Highland  Grove  Traction  Co.,  69  Atl.  41,  43, 
219  Pa.  619,  123  Am.  St.  Rep.  677  (quoting 
Commonwealth  v.  Connellsville  Borough,  50 
Ati.  825,  201  Pa.  164). 

Scl&dol  lands 

Laws  1873,  p.  398,  provides  for  the  ^for- 
mation of  corporations,  and  authorizes  cor- 
porations organized  to  operate  railroads,  etc, 
to  condemn  land  and  appropriate  portions  of 
public  highways  or  "public  grounds.''  Held, 
that  a  corporation  had  no  authority  to  con- 
demn state  school  lands ;  they  not  being  "pub- 
lic grounds,"  within  the  meaning  of  the  stat- 
ute. State  ex  rel.  Attorney  General  v.  Su- 
perior Court  of  Chelan  County,  78  Pac.  1011, 
1012,  36  Wash.  381. 

PITBXiIO  KATKED 

A  publication  charging  that  plaintiff's 
daughter  attempted  to  become  the  master  of 
her  household,  and  that  this  quality  was  in- 
herited from  plaintiff,  who  had  her  husband 
in  abject  subjection,  was  actionable  under 
the  statute  defining  Ubel  as  a  defamation  in 
writing  tending  to  expose  one  to  public  ha- 
tred, ''public  hatred"  being  public  or  general 
dislike  or  antipathy,  and  "hatred"  meaning 
to  have  little  regard  for  or  to  despise,  and 
the  conduct  attributed  to  plaintiff  is  such  as 
to  bring  a  woman  into  general  disrepute  and 
ridicule.  McDavld  v.  Houston  Chronicle 
Printing  Co.  (Tex.)  146  S.  W.  252,  269. 

PUBUC  HIOKWAT 

See  Highway. 

PUBLIO  HOSPITAIi 

As  public  charity,  see  Public  Charity. 
As  public  corporation,  see  Public  Cor- 
poration. 

PUBLIC  HOTXX 

Def^adant  was  ti^e  keeper  of  a  house  for 
the  entertainment  of  transient  lodgers.  In 
the  due  and  regular  course  of  his  business, 
he  let  rooms  to  any  one  who  applied  and 
paid  therefor  certain  stipulated  prices,  with- 
out special  contract,  for  a  single  night  or 
such  longer  period  as  they  might  desire,  and 
the  persons  so  hiring  the  rooms  cuatomarliy 
inscribed  their  names  and  addresses  in  a 
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register  kept  in  the  office  for  that  purpose, 
which  office  was  in  the  charge  of  clerks  and 
open  at  all  hours  of  the  day  and  night  for 
the  reception  of  guests.  There  was  not  main- 
tained at  or  in  connection  with  the  house 
any  facilities  for  supplying  guests  with  food. 
Held,  that  the  house  was  a  "public  hotel,*' 
rendering  defendant  liable  as  keeper  thereof, 
for  money  stolen  from  a  guest  while  in  his 
room.  Nelson  t.  Johnson,  116  N.  W.  828,  829, 
104  Minn.  440,  17  L.  B.  A.  (N.  3.)  1268. 

PUBUO  HOUSE 

Boarding  House 

The  word  "public,"  in  the  phrase  "pub- 
lic boarding  house,"  does  not  expand  the 
term  "boarding  house*'  so  as  to  make  it  nom- 
inative of  a  class  of  buildings  not  used  as 
dwellings.  In  a  boarding  house  the  guest 
is  under  an  express  contract  at  a  flx^d  rate 
for  a  certain  period  of  time.  Where  a  mu- 
nicipal water  contract  provided  specified 
rates  for  service  to  dwellings,  and  defendant 
water  company  refused  to  furnish  certain 
boarding  houses  at  such  rates,  a  plea  alleg- 
ing that  such  houses  were  **public  boarding 
houses"  did  not  show  that  they  were  the  less 
boarding  houses,  nor  exclude  them  from 
the  class  of  buildings  known  as  dwellings 
within  the  contract  Mayor,  etc.,  of  City  of 
Birmingham  v.  Birmingham  Waterworks  Co., 
44  So.  581,  582,  152  Ala.  306. 

A  "public  house"  Is  for  the  entertain- 
ment of  all  who  come  lawfully  and  who  pay 
regularly.  It  is  not  the  same  as  a  boarding 
house,  which  is  for  the  accommodation  only 
of  those  accepted  as  guests  by  the  proprietor, 
and  therefore  is  as  much  a  private  house  as 
if  there  were  no  boarders.  Huffman  v.  State, 
92  S.  W.  419,  49  Tex.  Cr.  B.  319  (quoting  and 
adopting  definition  in  Commonwealth  v.  Gun- 
cannon  [Pa.1  Z  BrewBt.  347)« 

Jail 

A  Jail  house,  in  the  sense  that  it  is  built 
and  owned  by  the  public,  iM  a  "public  house," 
but  this  is  not  the  sense  which  'determines 
its  character  as  to  whether  it  is  within  Ck)de 
1896,  I  4792,  prohibitiiig  gsusAlag  at  a  public 
house  and  specifying  certain  hoitsec  as  pub- 
lic. Though  a  house  may  be  built  and  owned 
by  the  public,  it  may  nevertheless  be  private. 
A  "public  house"  is  one  which  is  commonly 
open  to  the  public,  either  for  business,  plea- 
sure, religious  worship,  the  gratification  of 
curiosity,  or  the  like.  A  Jail,  when  subjected 
to  this  test,  is  not  generally  a  "public  house." 
Under  Code  1896,  §  4792,  prohibiting  gaming 
at  a  "public  house,"  and  ^ecifying  certain 
houses  as  public,  any  other  houses  except 
those  specifically  named  are  not  per  se  "pub- 
lic houses,"  but  may  become  such  by  force 
of  circumstances,  and  whether  they  are  pub- 
lic or  not  in  a  given  instance  is  for  the  Jury. 
Lewis  T.  State,  37  South.  99,  100,  140  Ala. 
126. 


PUBUO  mPBOVEMENT 

See  Pertaining  to  Public  Improvements. 
See,  also,  Local  Improvement;    Public 
Work;   Street  Improvement 

The  construction  and  maintenance  of 
bridges  is  a  "public  improvement"  within 
Priv.  Laws  1909,  c.  204,  requiring  the  sub- 
mission to  a  j^pular  vote  of  the  question  of 
the  issuance  of  bonds  by  the  town  of  War- 
saw for  sewerage  and  drainage  systems  and 
other  public  improvements.  Town  of  War- 
saw V.  Malone,  75  S.  E.  1011,  1012,  159  N.  C. 
573. 

FUBLIO  mPBOVEMENT  GOBPOBA- 
TION 

Waterworks  oompanj 

A  corporation  furnishing  water  to  the  in- 
habitants of  a  town,  and  to  the  town  for  mu- 
nicipal purposes,  including  service  to  fire 
plugs,  and  occupying  the  streets  of  the  town 
with  its  conduits,  though  the  corporation  has 
not  been  given  the  right  of  eminent  domain, 
or  any  other  right  usually  accorded  to  quasi 
public  corporations,  is  a  "corporation  for 
public  improvement,"  within  the  statute  pro- 
viding that  the  act  authorizing  the  appoint- 
ment of  a  receiver  of  an  insolvent  corpora- 
tion shall  not  apply  to  a  corporation  for 
public  improvement  Thoroughgood  v, 
Georgetown  Water  Co.,  77  AtL  720,  722^  9 
Del.  Ch.  84. 

PUBLIC  INDBCENCS 

See  Notorious  Public  Indecency. 

PUBLIC  INSTITUTIOir 

See,  also.  Public  Corporation. 

"Public  institutions"  are  those  which 
are  created  and  exist  by  law  or  public  au- 
thority, while  "private  institutions"  are 
those  which  are  created  or  established  by 
private  individuals  for  their  own  private 
puri)ose8.  Some  public  benefits  or  rights 
may  result  from  the  institutions  of  private 
Individuals  or  associations.  So,  also,  some 
private  or  individual  rights  may  arise  from 
public  institutions.  The  only  sensible  dis- 
tinction between  public  and  private  institu- 
tions is  to  be  found  in  the  authority  by 
which,  and  the  purpose  for  which,  they  are 
created  and  exist  Because,  therefore,  a 
corporation  may  fall  under  the  denomination 
of  private  corporations,  in  the  artificial  dis- 
tinction between  public  and  private  corpora- 
tions, it  is  none  the  less  a  public  or  political 
iDstitutlon.  Mannington  v.  Hocking  Val.  Ry. 
Co.,  183  Fed.  133,  153  (quoting  Toledo  Bank 
V.  Bond,  1  Ohio  St.  623,  643). 

Medical  college 

The  Medical  College  of  Georgia  is  not  a 
"public  institution"  of  the  state  because  des- 
ignated by  law  as  a  l>randi  of  the  University 
of  Georgia,  and  hence  is  liable  for  the  un- 
lawful and  unauthorized  mutilation  of  the 
remains  of  a  patient  who  died  at  the  hoepltal 
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conducted  by  It,  whether  compensation  for 
the  board  and  treatment  of  snch  patient  .was 
rec^ved  or  not  Medical  GoUece  of  Georgia 
Y.  Roshinir.  57  S.  £.  1083,  1064,  1085,  1  Qa. 
App.  468. 

FUBUO  IKTEBEST 

See,  also,  Pobllc  Use  (In  Bmlnent  Do- 
main). 

Under  Bern.  &  feaL  Code,  |  925,  which 
provides  that.  In  condemnation  proceedings, 
whether  the  nse  is  a  public  one,  and  whether 
thtt  public  Interest  requires  the  prosecution 
of  the  enterprise  and  what  lands  are  neces- 
sary therefor  are  matters  for  the  determina- 
tion of  the  court,  it  cannot  be  objected  to  a 
proposed  condemnation  for  power  plant  pur- 
poses that  another  plan  would  produce  more 
power,  where  the  proposed  plan  would  pro- 
duce an  adequate  supply,  as  "public  Interest" 
is  measured  by  the  "public  use,"  in  the  ab- 
sence of  the  presentation  of  any  issue  be- 
tween the  two  plans  by  a  proposal  to  adopt 
the  more  effective  one.  State  ex  reL  Weyer- 
haeuser Lumber  Co.  v.  Superior  Court  for 
Snohomish  County,  127  Pac.  591,  593,  71 
Wash.  84. 

A  business  Is  ^'affected  with  a  public  in- 
terest," where  the  one  engaged  in  it  is  acting 
under  a  franchise,  or  has  a  virtual  monopoly 
in  it,  or  where  from  the  nature  of  the  busi- 
ness the  one  carrying  it  on  is  necessarily  in- 
trusted with  the  property  ctr  money  of  his 
customers,  or  where  the  business  has  been 
conducted  In  such  manner  that  the  public 
have  adapted  their  business  to  the  methods 
used ;  but  the  fact  that  a  license  is  required 
does  not  make  the  busbiess  a  public  employ- 
ment. People  V.  Steele,  83  N.  £.  236,  238,  231 
111.  340,  14  L.  R.  A.  (N.  1^)  861,  V^l  Am.  St 
Rep.  321 ;  City  of  Chicago  v.  Powers,  83  N.  £L 
240,  231  IlL  560. 

pirBI.IO  liAXD 

Claim  to,  see  Claim. 

Contest  of  claims  to  public  lands,  see 
Contest 

ISntry  on  public  lands,  see  Elnter—Entry 
On  Public  Lands. 

Improvement  on  public  land,  see  Im- 
provement. 

Vacant  public  land,  see  Vacant  Land. 

See,  also,  Pre-emption ;  Public  Domain ; 
School  Land. 

The  words  "public  land"  have  long  had 
a  settled  meaning  in  the  legislation  of  Con- 
gress, and,  when  a  different  Intention  is  not 
clearly  expressed,  are  used  to  designate  such 
laud  as  is  subject  to  sale  or  other  disposal 
under  general  laws,  but  not  such  as  is  re- 
served by  competent  authority  for  any  pur- 
pose or  in  any  manner,  although  no  exception 
of  it  is  made.  Northern  Lumber  Co.  v. 
CBrleil,  139  Fed.  614,  617,  71  C.  C.  A  698 
(citing  Bardon  v.  Northern  Pacific  R.  It  Co., 


12  Sup.  Ct  856,  145  U.  S.  585,  36  L.  Ed.  806; 
Wilcox  V.  Jackson  ex  dem.  McConnel,  13  Pet 
498,  513,  10  !>.  Ed.  264 ;  Leavenworth,  L.  & 
G.  R.  Co.  V.  United  States,  92  U.  S.  733,  741, 
745,  23  L.  Ed.  634;  Newhall  v.  Sanger,  92 
U.  S.  761,  23  L.  Ed.  769;  Doolan  v.  Catr,  8 
Sup.  Ct.  1228,  125  U.  S.  618,  630,  31  L.  Ed. 
844 ;  Cameron  v.  United  States,  13  Sup.  Ct. 
595,  148  U.  S.  301,  309,  37  L.  Ed.  459 ;  Mann 
V.  Tacoma  Land  Co.,  14  Sup.  Ct  820,  153  U. 
S.  273,  284,  38  L.  Ed.  714 ;  Barker  v.  Harvey, 
21,  Sup.  Ct  690,  181  U.  S.  481,  490,  45  L.  Ed. 
963 ;  Scott  V.  Oarew,  25  Sup.  Ct  193,  196  U. 
S.  100,  109,  49  L.  Ed.  403) ;  Id.,  27  Sup.  Cti 
249,  251,  204  U.  S.  190^  51  L.  Ed.  438 ;  United 
States  V.  Grand  Rapids  &  I.  R.  Co.,  154  Fed. 
131,  136  (citing  Leavenworth,  L.  &  G.  R.  R. 
Co.  V.  United  States,  92  U.  S.  733,  746,  74^, 
23  L.  Ed.  634 ;  Williams  v.  Baker,  17  Wall. 
144,  21  L.  Ed.  561;  Newhall  v.  Sanger,  92 
U.  S.  761,  763,  23  L.  Bd.  769 ;  Northern  Pacific 
R.  R.  Co.  v.  Musser-Sauntry  Land,  Logging  & 
Mfg.  Co.,  18  Sap.  Ct.  205,  168  U.  S.  609,  42 
L.  Ed.  596 ;  United  States  v.  Southern  Pacific 
R.  Coi,  13  Sup.  Ct  152,  146  U.  S.  570,  86  L. 
Ed.  1091;  Northern  Lumber  Co.  v.  O'Brien, 
139  IV>d.  614,  71  C.  C.  A  598;  Id.,  27  Sup. 
Ct  249,  204  U.  a  190,  51  L.  Ed.  438) ;  Steams 
V.  United  States,  152  Fed.  900,  901,  903,  82 
C.  C.  A.  48;  Winters  v.  United  States,  143 
Fed.  740,  748,  74  C.  a  A  666  (quoting  Kinney, 
Irrigation,  §  124) ;  Scott  v.  Carew,  25  Sup. 
Ot.  193,  197,  196  U.  S.  100,  49  L.  Ed.  403 
(quoting  and  adopting  the  definition  in  New- 
hall V.  Sanger,  92  U.  S.  761,  23  Ll  Ed.  760); 
Morrow  v.  Warner  Valley  Stock  Co.,  101  Pac. 
171, 182, 56  Or.  312  (quoting  Newhall  v.  Sang- 
er, 92  U.  S.  761,  23  L.  Ed.  769) ;  United  States 
V.  Chicago,  M.  &  St  P.  Ry.  Co.,  148  Fed.  884, 
893  (quoUng  Newhall  v.  Sanger,  92  U.  S.  761, 
23  L.  Ed.  769). 

onie  words  '*public  lands,*'  used  in  connec** 
tion  with  entries  in  the  land  offices  of  the 
United  States,  if  nothing  be  said  to  the  con- 
trary, relate  to  lands  of  the  United  States 
which  are  subject  to  disposition  in  some  form 
under  the  public  land  laws,  and  not  to  those 
which  are  set  apart  and  used  for  some  special 
public  purpose,  such  as  post  office  sites,  mili- 
tary reservations,  and  the  like.  Steams  v. 
United  States,  152  Fed.  900,  903,  82  C.  O.  A 
48  (citing  Barker  v.  Harvey,  21  Sup.  Ct  690, 
181  U.  S.  481,  490,  45  L.  Ed.  963 ;  Northern 
Lumber  Co.  v.  O'Brien,  71  C.  a  A  598,  139 
Fed.  614). 

The  rule  that  the  words  "public  lands'' 
mean  such  land  as  Is  subject  to  sale  or  dis^ 
position  under  general  laws,  and  not  such  as 
is  reserved  for  any  purpose,  though  no  ex- 
ception thereof  is  made,  does  not  conflict  with 
the  doctrine  that,  where  it  clearly  appears 
from  the  statute  that  the  term  is  intended  to 
include  lands  theretofore  reserved  for  a  spe- 
cific purpose,  such  intention  will  prevail,  un- 
der the  rule  that  a  statute  is  to  be  interpret- 
ed according  to  the  plain  intention  of  the  Leg- 
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Islature.    Union  Pac.  Ry.  Go.  t.  Karges,  160 
Fed.  459,  462. 

The  words  "public  land*'  do  not  include 
land  which  are  held  under  a  live  homestead 
entry;  consequently  a  grant  of  public  lands 
to  a  railroad  company  cannot  embrace  lands 
held  under  any  such  entry,  though  the  entry 
was  relinquished  prior  to  the  filing  of  the 
map  of  definite  location  and  survey.  United 
States  V.  Oregon  &  C.  R,  Co.,  143  Fed.  765, 
771,  75  C.  C.  A.  66.  See,  also.  Union  Pac.  R. 
Co.  V.  Harris,  91  Pac.  68,  69,  76  Kan.  255  (cit- 
ing 6  Words  and  Phrases,  p.  5793 ;  Burling- 
ton, K.  &  S.  W.  B.  Oo.  V.  Johnson,  16  Pac. 
125,  38  Kan.  142,  150 ;  Hastings  &  D.  R.  Co. 
V.  Whitney,  10  Sup.  Ct.  112,  132  U.  S.  357,  33 
li.  Ed.  303;  United  States  v.  Union  P.  Ry. 
Co.,  61  Fed.  149;  United  States  v.  Turner, 
54  Fed.  228;  Whitney  v.  Taylor,  15  Sup.  Ct 
796,  158  U.  S.  85,  39  L.  Ed.  906;  Northern 
Lumber  Co.  v.  O'Brien,  27  Sup.  Ct.  249,  204 
U.  S.  190,  51  L.  Ed.  438,  affirming  the  same 
case  in  139  Fed.  614,  71  C.  C.  A.  598). 

The  term  '*public  lands,"  as  used  in  Act 
Cong.  July  1,  1862,  |  2,  12  Stat  489,  c.  120, 
giving  to  certain  railroad  companies  a  right 
of  way  through  the  public  lands,  does  not  in- 
clude a  tract  of  land  owned  by  the  United 
States,  but  lawfully  occupied  by  a  settler 
who  filed  a  declaratory  statement  claiming 
the  right  to  it,  under  the  pre-emption  law. 
Union  Pac.  R.  Co.  v.  Harris,  91  Pac.  68,  70, 
76  Kan.  25;  Union  Pac.  R.  Co.  v.  Harris,  30 
Sup.  Ct  138,  139,  215  U.  S.  386,  64  L.  Ed. 
246. 

The  words  "public  lands"  describe  "such 
lands  belonging  to  the  United  States  as  are 
subject  to  sale  or  disposal  under  general 
laws."  Where  an  indictment  for  conspiracy 
to  deprive  the  government  of  land  by  reason 
of  a  fraudulent  homestead  entry  alleged  that 
the  lands  sought  to  be  acquired  were  public 
lands,  and  that  defendants  had  conspired  to 
defraud  the  United  States  out  of  a  portion 
of  su(^  land.  It  was  not  demurrable  for  fail- 
ure to  alleged  other  facts  showing  that  the 
land  was  in  fact  public  land  or  subject  to 
homestead  entry.  United  States  ▼.  McKln- 
ley,  126  Fed.  242  (citing  Newhall  v.  Sanger, 
92  U.  S.  761,  23  L.  Ed.  769). 

The  words  "public  lands"  are  not  al- 
ways used  in  the  same  sense.  Their  ti'ue 
meaning  and  effect  are  to  be  determined  by 
the  context  in  which  they  are  used,  and  it 
is  the  duty  of  the  court  not  to  give  such  a 
meaning  to  the  words  as  would  destroy  the 
object  and  purpose  of  the  law  or  lead  to 
absurd  results.  United  States  v.  Blendaur, 
128  Fed.  910,  913,  68  C.  C.  A.  636. 

The  term  **public  lands,"  when  used  In  a 
grant,  is  to  be  regarded  as  excluding  land 
included  within  prior  grants.  Brandon  v. 
Ard,  87  Pac  366,  370,  74  Kan.  424,  US  Am. 
St  Rep.  32L 


An  embankment  built  out  in  a  lake, 
with  earth  from  the  bottom  of  the  lake,  to 
serve  as  a  public  levee,  and  still  serving  as 
such,  is  not  subject  to  entry  and  sale  as 
public  land,  though  the  bed  of  the  lake  be* 
longs  to  the  state.  State  ex  rel.  Turner  v. 
Blanchard,  41  South.  363,  364,  117  La.  91. 

Lands  owned  by  the  province  of  Quebec 
and  known  as  "crown  lands"  correspond  to 
what  is  known  in  this  country  as  ''public 
landa"  Myers  v.  United  States,  140  Fed. 
648,  649. 

Reserved  land 

The  words  **public  lands"  are  habitually 
used  in  our  legislation  to  describe  such  as 
are  subject  to  sale  or  other  disposal  under 
general  laws.  Congressional  grants  of  pnbUc 
lands  are  confined  to  those;  the  title  of  whldi 
is  complete  in  the  United  States.  The  mere 
selection  and  filing  of  lists  of  land  selected 
by  agents  of  the  state  as  swamp  lands,  under 
the  swamp  land  grant  of  September  28,  1850 
(9  Stat  519,  c.  84),  which  had  been  made 
and  filed  in  the  Interior  Department  for  ap- 
proval subsequent  to  the  passage  of  Act 
March  3,  1857,  c.  117,  11  Stat  261,  which 
approved  all  such  selections  previously  made, 
did  not  operate  to  segregate  such  lands  from 
the  public  lands  of  the  United  States  nor  pre- 
vent their  passing  under  the  railroad  grant, 
as  within  an  exception  of  "lands  reserved  by 
the  United  States  for  any  purpose  whatever." 
United  States  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  148  Fed.  884,  895  (citing  Leavenworth, 
L.  &  6.  R.  Co.  V.  United  States,  92  U.  S.  733, 
23  L.  Ed.  634;  Newhall  y.  Sanger,  92  U.  S. 
761,  23  L.  Ed.  769). 

By  Act  June  8,  1872,  c.  854,  17  Stat  889, 
as  am^ded  by  Act  March  3,  1877,  c.  126,  19 
Stat.  405,  defendant  the  Denver  &  Rio  Grande 
Railway  Company  was  granted  right  of  way 
over  the  public  lands,  and  the  right  to  take 
timber,  stone,  etc.,  from  such  lands  adjacent 
to  its  several  projected  lines  one  of  which  ex- 
tended through  the  then  existing  Ute  Indian 
reservation,  which  covered  a  tract  125  by  200 
miles  in  extent  in  southwest  Colorado,  and 
had  been  set  apart  by  treaty  for  the  exclu- 
sive use  of  the  Indians,  but  with  a  reserva- 
tion of  the  right  by  proclamation  of  the 
President  to  appropriate  right  of  way  for 
the  construction  through  the  reservation  of 
any  railroad  authorized  by  law.  Such  a 
proclamation  was  issued  on  behalf  of  the  de- 
fendant in  1880,  and  it  thereafter  construct- 
ed its  lines  through  the  reservation.  Prior 
to  such  construction  Congress  had  also  rati- 
fied an  agreement  with  the  Indians  by  whid) 
their  rights  In  the  reservation  were  extin- 
guished, except  as  to  allotments  in  severalty. 
Held,  that  the  words  "public  lands,"  as  used 
in  the  grant  must  be  construed  as  including 
lands  within  the  reservation,  and  that  the 
act  gave  defendant  the  right  to  take  the  tim- 
ber and  other  materials  from  such  lands. 
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United  States  t.  Denver  &  B.  Q.  B.  Co.,  190 
^ed.  825,  847. 

Lands  in  the  Delaware  Diminished  In- 
dian Beserration  which  had  been  assigned 
in  severalty  under  the  treaty  of  May  30, 1860, 
must  be  deemed  Included  in  the  term  ''pub- 
lic lands,"  as  used  in  the  act  of  July  1,  1862, 
granting  a  right  of  way  to  the  .  Leaven- 
worth, Pawnee  &  Western  Bailroad  Company 
through  the  public  lands,  in  view  of  the 
provision  of  that  act  that  the  United  States 
should  extinguish  as  rapidly  as  might  be  the 
Indian  titles  to  all  lands  required  for  the 
right  of  way,  and  of  the  action  of  the  Land 
Department  in  so  interpreting  the  statute. 
Kindred  v.  Union  Pac.  B.  Co.,  32  Sup.  Ct 
780,  781,  225  U.  S.  58%  56  L.  Ed.  1216. 

Lands  in  an  Indian  reservation  are  not 
^ubUe  lands,"  within  Bev.  St  §  2448,  pro- 
viding that,  where  patents  for  public  lands 
are  Iseued  pursuant  to  any  law  of.  the  Unit- 
ed States  to  a  person  who  dies  before  the 
date  of  the  patent,  the  title  shall  become 
vested  in  his  heirs;  nor  are  patents  issued 
to  Indian  allottees  of  reservation  lands  is- 
sued pursuant  to  a  law  of  the  United  States 
within  such  section.  Meeker  v.  Kaelln,  173 
Fed.  216,  220. 

Public  lands  withdrawn  from  entry  un- 
der Beclamation  Act  June  17,  1902,  c.  1093,  § 
3,  32  Stat  388,  as  lands  susceptible  of  irri- 
gation from  the  contemplated  works,  but 
which  remain  subject  to  homestead  entry  un- 
der specified  conditions,  and  upon  which 
snch  entries  have  been  made  by  entrymen 
who  are  in  possession  but  have  not  yet  ful- 
filled the  conditions  to  entitle  them  to  pat- 
ents, are  still  "public  lands"  within  the 
meaning  of  Act  March  3,  1875,  c.  152,  18 
Stat.  482,  granting  to  railroads  right  of  way 
through  public  lands  of  the  United  States, 
and  a  railroad  company  by  complying  with 
the  terms  of  that  act  may  acquire  right  of 
way  through  such  lands  subject  to  the  pos- 
sessory rights  of  the  entrymen,  which  rights 
in  the  right  of  way  it  must  also  acquire  by 
contract  under  Bev.  St  |  2288,  as  amended 
by  Act  March  3,  1891,  c.  661,  26  Stat  1097, 
and  Act  March  3,  1905,  c.  1424,  33  Stat 
901,  which  authorizes  any  homestead  settler 
to  transfer  right  of  way  through  his  claim 
by  warranty  against  his  own  acts,  or  by 
condemnation.  United  States  v.  Minidoka  & 
S.  W.  B.  Co.,  190  Fed.  491,  494,  111  C.  C.  A. 
323.  See,  also.  United  States  v.  Minidoka 
Jb  S.  W.  B.  Co.,  176  Fed.  762,  766. 

Lands  withdrawn  under  Act  Cong.  June 
17,  1902,  known  as  the  reclamatl<»i  act  (Act 
June  17,  1902,  c.  1093),  for  purposes  of  irri- 
gation under  an  irrigation  system  construct- 
ed by  the  government,  which  lands  are  sub- 
ject to  homestead  entry  under  act  of  Con- 
gress, are  public  lands  within  Act  Cong. 
March  3,  1875,  known  as  the  railroad  right 
of  way  act  (Act  March  3,  1875^  c.  152),  giv- 
ing railroads,  which  have  complied  with  cer- 


f  tain  conditions,  rights  of  way  ov(^r  tlie  pub^ 
lie  lands  of  the  United  States,  and  such  lands 
withdrawn  are  subject  to  railroad  rights  of 
way  of  any  railroad  company  complying  with 
the  act  of  1875.  Minidoka  &  S.  W.  B.  Co.  v. 
Weymouth,  113  Pac.  455,  456,  19  Idaho,  234. 

Tideland 

Bev.  St  1805,  arts.  3498a,  3498J,  declar- 
ing that  *'public  school,  university,  asylum 
and  public  lands"  shall  be  open  to  purchase 
by  any  i)erson  having  the  right  to  purchase, 
etc.,  do  not  give  any  one  the  right  to  purchase 
lands  under  water  at  ordinary  high  tide  and 
uncovered  at  low  tide.  The  words  "public 
lands,"  though  meaning  different  lands  from 
the  school,  university,  or  asylum  lands,  did 
not  include  soil  lying  below  the  line  of  ordi- 
nary high  tide.  De  Merltt  v.  Bobison,  116 
S.  W.  796,  797, 102  Tex.  368. 

PUBUO  LAHDING 

A  '^public  landing"  is  a  place  on  a  river 
or  other  navigable  water  for  loading  or  un- 
loading goods  or  for  the  reception  and  deliv- 
ery of  passengers.  State  ex  rel.  Boland  v. 
Dreyer,  129  S.  W.  904,  912,  229  Mo.  201. 

'*A  'public  landing'  is  dedicated  to  the 
public  use  and  Is  held  in  trust  for  the  public 
the  same  as  a  street  It  cannot  be  devoted 
to  any  use  inconsistent  with  the  use  of  the 
public."  Chicago,  B.  I.  &  P.  By.  Co.  v. 
People  ex  reL  Dailey,  78  N.  B.  790,  793,  222 
111.427. 

FUBLIO  IiAW 

See  Qeneral  Law. 

FUBLIO  IiETTHTG 

Of  oontraot 

To  constitute  a  public  letting  of  a  con- 
tract to  do  certain  work,  it  is  sufficient  that 
it  be  open  to  all— notorious ;  that  reasonable 
public  notice  be  given;  and  that  the.  public 
have  the  equal  privilege  of  bidding  and  be- 
coming contractors.  It  is  not  necessary  that 
the  publicity  shall  be  of  that  nature  which 
attends  sales  at  public  outcry.  Eppes  v. 
Mississippi,  G.  &  T.  B.  Co.,  35  Ala.  33,  61. 

PUBLIC  LIGHTIKG  SYSTEM 

As  internal  improvement,  see  Internal 
Improvement 

PimiilO  MERCHANT 


A  married  woman  "Is  a  public  merchant' 
if  she  carries  on  a  public  trade,"  but  she  is 
not  a  public  merchant  merely  because  she 
passively  permits  her  brothers  to  operate  a 
store,  under  the  name  of  "Estate  of  E.  Bar- 
ousse,'*  in  which  she  has  inherited  an  inter- 
est, and  is  therefore  not  separately  bound  for 
the  debts  incurred  in  the  operation  of  this 
store.  Horton  v.  Haralson,  58  South.  858, 
860,  130  La.  1003. 
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FUBUIO  ifiu:* 

Gen.  St.  1901,  |S  4085-4092,  relating  to 
"public  mills,"  and  providing  for  tiie  regula- 
tion of  the  same,  does  not  apply  to  mills  used 
merely  for  the  purpose  of  manufacturing 
flour  and  feed  for  sale,  and  such  mills  are  not 
made  public  mills  by  that  act  Howflrd 
Mills  Co.  V,  Schwartz  Lumber  A  Coal  Co.,  95 
Pac.  559,  561,  77  Kan.  599, 18  L.  B.  A,  (N.  S.) 
356.  . 

FITBLIC  MONET 

See  Appropriation  of  Public  Money;  Em- 
bezzlement of  Public  Moneys;  Gift  of 
Public  Money. 

See,  also,  Public  Funds. 

The  term  "pubUc  money,*'  In  the  federal 
statutes  relating  to  the  embezzlement  of 
public  money,  or  money  or  property  of  the 
United  States  does  not  include  fees  and  emolu- 
ments received  by  the  olerk  of  a  federal  dis- 
trict court,  and  the  duty  of  such  derk  to  pay 
over  to  the  United  States  the  surplus  fees 
and  emoluments  of  his  office,  which  his  half- 
yearly  return  or  the  audit  thereof  shows  to 
exist  over  and  above  the  compensation  and 
allowances  authorized  by  law  to  be  retained 
by  him,  is  not  governed  by  the  statute.  Unit- 
ed States  V.  Mason,  31  Sup.  Ct  28,  34,  218  U. 
S.  517,  54  L.  Ed.  1133. 

By  "public  money,"  as  used  In  Const  art 
8,  {  51,  depriving  the  Legislature  of  power  to 
make  or  authorize  any  grant  of  public  money 
to  any  municipal  corporation,  the  framers  of 
the  Constitution  most  probably  meant  mon- 
eys received  by  officers  of  the  state,  and  be- 
longing to  the  state,  derived  in  the  ordinary 
processes  of  taxation,  and  in  other  ways  per- 
missible under  the  Constitution.  It  seems 
that  the  provision  of  the  fee  bill,  requiring 
the  officer  collecting  fees  to  pay  part  thereof, 
in  a  certain  contingency  only,  to  the  county 
treasurer,  can  in  no  reasonable  sense  be  said 
to  be  a  grant  of  public  money  to  a  municipal 
corporation.  Tarrant  County  v.  Butler,  80  S. 
W.  656,  659,  35  Tex.  Civ.  App.  421. 

Code  Civ.  Proa  |  572,  provides  that, 
when  it  appears  by  a  pleading  or  the  exam- 
ination of  a  party  that  he  holds  money  or 
other  property  which  is  the  subject  of  the 
litigation  as  trustee  for  another  party,  the 
court  may  order  the  same,  upon  motion,  to 
be  deposited  in  court  upon  such  conditions 
as  may  be  Just  Section  573  provides  that 
whenever  money  is  paid  into  court  the  same 
must  be  delivered  to  the  clerk,  who  shall  de- 
posit the  same  with  the  county  treasurer  to 
be  held  In  a  distinct  fund,  subject  to  the  or* 
der  of  the  court  and  for  the  safe-keeping  of 
the  same  the  treasurer  shall  be  liable  on  his 
official  bond.  Held  that  where  money  wa» 
paid  to  the  clerk  of  the  court  without  a  pre- 
liminary order  of  the  court  directing  such 
deposit  such  money  when  paid  to  the  county 
treasurer  became  public  money  wittiin  Pen. 
Code,  i  426,  where  the  court  thereafter  fottxul 


that  a  d^K)sit  had  been  made,  and  adjudged 
that  the  party  for  whose  benefit  it  was  made 
was  entitled  thereto,  and  hence  the  county 
treasurer  was  liable  on  his  official  bond  for 
the  a^lount  of  such  deposit  Agoure  v.  Peck, 
121  Paa  706,  708,  17  Cal.  App.  759. 

Laws  1905,  p.  2059,  c  729,  f  807,  provid- 
ing that,-  after  receiving  mortgage  tax  moneys 
from  the  recording  officers  of  the  counties, 
the  county  treasurers  shall  transmit  one  half 
to  the  State  Treasurer,  and  hold  the  other 
half  subject  to  the  order  of  the  board  of 
supervisors,  though  appropriating  half  of 
such  tax  money  to  the  counties,  does  so 
before  it  reaches  the  state  treasury,  so  as  to 
hear  the  Impress  of  state  money,  and  so  is 
not  within  Const  art  3,  |  20,  requiring  the 
assent  of  two-thirds  of  each  branch  of  the 
Legislature  to  a  bill  appropriating  ''public 
money"  for  local  purposes.  People  ex  rel. 
Eisman  v.  Ronner,  95  N.  Y.  Supp.  518,  519, 
48  Misc.  Rep.  43a 

Moneys  paid  into  the  county  treasury  in 
proceedings  for  the  location  of  a  county  ditch 
in  conformity  with  Rev,  St  §  4447  et  seq., 
are  not  **funds  of  the  county"  nor  "public 
moneys  in  the  hands  of  the  county  treasurer 
belonging  to  the  county"  within  Rev.  St  | 
1277,  and  where  one  has  contracted  for  the 
construction  of  a  county  ditch  and  has  been 
fully  paid  by  county  warrants  Issued  by  the 
county  auditor  when  the  work  was  but  par- 
tially performed,  the  prosecuting  attorney  is 
not  authorized  by  section  1277  to  recover 
back  such  public  moneys  from  the  contracts  j 
which  were  received  by  him  in  excess  of  the 
work  actually  performed.  Loe  v.  State  ex 
rel.  Piatt  91  N.  E.  982,  984,  82  Ohio  St  73. 

FITBUC  NAVIGABLE  WATER 

See  Navigable. 

PUBLIC  KEGESSITT 
la  en&lmaiit  douain 

The  word  "necessity,**  in  connection  with 
condemnation  proceedings,  does  not  mean  an 
absolute,  but  only  a  reasonable,  necessity 
such  as  would  combine  the  greatest  benefit 
to  the  public  with  the  least  inconvenience 
and  expense  to  the  condemning  party  and 
property  owner  consistent  with  such  benefit, 
although  it  does  not  include  the  taking  of 
land  which  may  merely  render  the  employ- 
ment of  the  improvement  more  convenient  ox 
less  expensive  or  for  a  necessity  which  is 
merely  colorable.  The  word  "necessity,"  in 
such  Instance,  must  be  construed  to  mean 
expedient  reasonably  convenient,  or  useful 
to  the  public,  and  cannot  be  limited  to  the 
absolute  physical  necessity.  Warden  v.  Mad- 
isonville,  H.  &  B.  R.  Co.,  108  S.  W.  880,  881, 
128  Ky.  563  (quoting  15  Cyc.  p.  632;  Aurora 
&  G.  Ry.  Co.  V.  Harvey,  53  N.  B.  331,  178  111. 
477).  See,  also,  Charleston  Natural  Oas  Co. 
T.  Low,  44  B,  B,  410,  412,  52  W.  Va.  662 


PUBLIC  NECT»SITY 


17         PUBLIC  OR  COMMON  NUISANCIB 


(citliig  McCuUoch  v.  Biaryland,  4  Wheat.  [17 
r.  S.]  414,  4  L.  Ed.  579). 

Under  the  rule  that  property  may  be  tak- 
en for  the  public  "necessity,"  the  word  "ne- 
cessity** Is  not  to  be  used  In  too  limited  a 
sense;  it  means  a  want,  an  exigency,  an  ex- 
Iiedlency,  for  the  interest  or  safety  of  the 
state.    Gilmer  v.  Ume  Point,  18  Gal,  229,  250. 

Acts  1899,  pp.  250-252,  c.  142,  S§  1-7,  au- 
thorizing taxing  districts  and  cities  to  con- 
demn land  beyond  their  corporate  limits  for 
[>arks  and  parkways,  is  not  invaUd  as  au- 
thorizing condemnation  of  land  for  a  mere 
public  convenience,  as  distinguished  from  a 
^public  necessity"  or  "public  use."  City  of 
Memphis  v.  Hastings,  86  S.  W.  609.  612,  113 
Tenn.  142,  69  L.  R.  A.  750. 

Where  an  operator  of  a  mine  maintaining 
a  spur  track  from  the  mine  to  a  railroad 
needed  the  land  of  another  to  reduce  grades 
and  curves  in  the  track,  and  thereby  elimi- 
nate dangers  to  operatives,  and  also  needed 
the  land  of  another  for  terminal  facilities  to 
avoid  an  extraordinary  outlay,  a  "necessity" 
existed  within  Ky.  St  1909,  |  815  (Russell's 
St  §  5352),  authorizing  the  condemnation 
of  such  land  as  may  be  necessary  for  the 
spur  tracks ;  a  "necessity"  within  the  statute 
l^ng  a  convenience  substantially  advancing 
the  public  interest  by  making  the  road  safer 
or  better.  Greasy  Creek  Mineral  Co.  v.  Ely 
Jelllco  Coal  Co.,  116  S.  W.  1189-1191.  132 
Ky.  692. 

PUBUG  OB  COMMON  NUISANCE 

A  "common  nuisance"  is  a  "public  nui- 
sance." Palestine  Bldg.  Ass'n  v.  Minor  (Ky.) 
86  S.  W.  695,  696;  State  ex  rel.  Thompson 
v.  Color,  89  Pac.  693,  694,  75  Kan.  424. 

"A  'common  nuisance'  (that  is,  a  'public 
nuisance*)  in  its  nature  is  continuing.  It  is 
an  encroachment  on  the  rights  of  the  public. 
The  acts  constituting  it  may  or  may  not  in 
themselves  be  offenses  under  the  law  of  the 
land,  or  they  may  be  such  that  they  are  part- 
ly offenses  and  partly  are  not,  and  yet  such 
as  to  be  impossible  of  segregation."  Where 
a  private  park,  in  a  residence  portion,  was  a 
rendezvous  for  boisterous,  dissolute,  and 
drunken  people  who  disturbed  the  sleep  of 
neighboring  residents,  it  was  a  common  nui- 
sance. Palestine  Bldg.  Ass'n  v.  Minor  (Ky.) 
86  S.  W.  695,  696. 

"Common  'nuisances*  are  a  species  of  of- 
fense against  the  public  order  and  economical 
regimen  of  the  state."  State  v.  De  Wolfe, 
93  N.  W.  746,  67  Neb.  321  (quoting  and  adopt- 
ing the  definition  In  3  Greenl.  Ev.  184). 

A  common  or  "public  nuisance**  is  one 
tliat  affects  the  people  at  large,  and  is  a  vio- 
lation of  a  public  right,  either  by  a  direct 
encroachment  on  th^  public  property  or  by 
doing  some  act  which  tends  to  the  common  in- 
jury, or  by  omitting  to  do,  in  the  discharge 
of  a  legal  duty,   that  which  the  common 
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good  requires.    City  of  Owensboro  ▼.  Hope 
(Ky.)  110  S.  W.  272,  274. 

"A  'public  nuisance'  Is  such  an  inconven- 
ience or  troublesome  offense  as  annoys  the 
whole  community  in  general  and  not  merely 
some  particular  person.  It  produces  no  spe- 
cial injury  to  one  more  than  to  another  of  the 
people."  State  ex  rel.  Thompson  v.  Coler,  89 
Pac.  693,  694,  75  Kan.  424  (quoting  2  Bouv. 
Law  Diet.). 

Anything  which  Is  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with 
the  comfortable  enjoyment  of  life  and  prop- 
erty by  an  entire  community  or  neighborhood 
or  any  considerable  number  of  persons,  is 
a  "public  nuisance."  Acme  Fertilizer  Co.  v. 
State,  72  N.  E.  1037,  1038,  34  Ind.  App.  346, 
107  Am.  St  Rep.  190  (quoting  and  adopting 
definition  in  State  v.  Ohio  Oil  Co.,  49  N.  E. 
809,  150  Ind.  21,  37,  47  L.  R.  A.  627). 

A  "public  nuisance,"  strictly  speaking, 
arises  out  of  the  violation  of  public  rights, 
and  as  a  general  rule  results  in  no  more  spe- 
cial injury  to  one  person  than  to  another. 
Such  a  nuisance  always  arises  from  unlawful 
acts.  Consequently  that  which  Is  lawful  can- 
not be  regarded  as  a  "public  nuisance." 
Therefore,  if  the  Legislature,  by  a  statute 
which  it  is  competent  for  that  body  to  pass, 
authorizes  an  act  which,  in  the  absence  of  the 
statute,  would  otherwise  constitute  a  public 
nuisance,  such  act  is  thereby  made  lawful  and 
cannot  be  considered  in  a  legal  sense  as  a 
nuisance,  so  far  as  the  public  is  concerned. 
Sopher  v.  State,  81  N.  B.  913,  915,  169  Ind. 
177,  14  L.  R,  A.  (N.  S.)  172,  14  Ann.  Cas.  27 
(dtlng  Wood,  Nuis.  §  1 ;  Leigh  v.  Westervelt 
[N.  Y.]  2  Duer,  618 ;  Williams  v.  New  York 
Cent.  R.  Co.  [N.  Y.]  18  Barb.  222;^Neader- 
houser  v.  State,  28  Ind.  257).  ^ 

A  "public  or  common  nuisance"  is  that 
which  affects  the  public  and  constitutes  an 
annoyance  to  all ;  a  thing  which  in  its  na- 
ture or  its  consequences  is  a  nuisance,  an 
injury  or  a  damage  to  all  persons  who  come 
within  the  sphere  of  its  operation,  though 
in  greater  or  less  degree.  It  is  public  when 
it  affects  the  rights  enjoyed  by  citizens  as 
a  part  of  the  public,  as  the  right  of  navigat- 
ing a  river,  or  traveling  on  a  public  highway, 
etc.  People  v.  Transit  Development  Co., 
115  N.  Y.  Supp.  297,. 301,  131  App.  Div.  174. 

A  "nuisance"  may  be  both  "public"  and 
private  in  its  character.  In  so  far  as  it  is 
public,  the  person  who  suffers  a  peculiar 
damage  therefrom  has  a  right  of  action. 
There  are  three  things  which  one  who  sued 
on  account  of  a  public  nuisance  must  show, 
in  addition  to  the  existence  thereof,  before 
he  can  recover:  (1)  A  particular,  or,  more 
exactly  speaking,  a  peculiar,  injury  to  him- 
self beyond  that  which  is  suffered  by  the 
rest  of  the  public.  (2)  The  injury  to  him 
must,  according  to  some  courts,  be  direct, 
and  not  merely  consequentiaL    (3)  It  must 
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be  of  a  substantial  character,  not  fleeting 
or  evanescent.  One  who  has  sustained  dam- 
age peculiar  to  himself  from  a  common  nui- 
sance has  a  cause  of  action  against  the  per- 
son creating  or  maintaining  it,  although  a 
like  Injury  has  been  sustained  by  numerous 
other  persons.  Czameckl  v.  Bolen-Darnall 
Coal  Co.,  120  S.  W.  376,  377,  91  Ark.  58  (quot- 
ing and  adopting  definition  In  3  Joyce,  Dam. 
§  2151). 

A  ''public  nuisance*'  Is  an  offense  against 
the  public  order  and  economy  of  the  state,  by 
unlawfully  doing  any  act  or  omitting  to  per- 
form any  duty  which  the  common  good,  pub- 
lic decency  or  morals,  or  the  public  right  to 
life,  health,  and  the  use  of  property,  requires^ 
and  which  at  the  same  time  annoys,  Injures, 
renders  Insecure,  or  obstructs  the  rights  or 
property  of  the  whole  community,  or  any 
considerable  number  of  persona  Weeks- 
Thorn  Paper  Co.  v.  Glenslde  Woolen  Mills^ 
118  N.  Y.  Supp.  1027,  1031,  64  Misc.  Rep.  205. 

The  doctrine  that  a  private  citizen  can 
only  recover  damages  by  reason  of  a  public 
nuisance  by  showing  some  Injury  peculiar 
to  himself,  and  differing  in  kind  and  degree 
from  that  suffered  by  the  public  generally, 
applies  only  to  that  class  of  nuisances  which 
are,  in  strictness,  public  nuisances,  without 
more;  1.  e.,  an  unlawful  interference  with  a 
public  right,  a  right  enjoyed  by  the  general 
public,  as  in  case  of  user  of  a  public  highway. 
But  the  doctrine  does  not  obtain  where  the 
nuisance,  though  public  from  its  extent  and 
placing,  by  its  very  existence  involves  the  in- 
vasion of  the  personal  and  private  rights  of 
individuals.  McManus  v.  Southern  Ry.  Co., 
64  S.  B.  766,  768,  150  N.  C.  655. 

A  cAimon  or  public  nuisance  is  that 
which  affects  the  people  and  is  a  violation  of 
a  public  right,  either  by  a  direct  encroach- 
ment on  public  property,  by  the  doing  of  some 
act  which  tends  to  a  common  injury,  or  by 
the  omission  of  that  which  it  is  the  duty  of 
a  person  to  do;  such  nuisances  being  founded 
upon  wrongs  arising  from  the  unreasonable, 
unwarrantable,  or  unlawful  use  of  property, 
or  from  Improper,  Indecent,  or  unlawful  con- 
duct, working  an  obstruction  or  Injury  to  the 
public,  and  producing  material  annoyance, 
inconvenience,  or  discomfort  founded  upon  a 
wrong.  Incorporated  Town  of  Lonoke  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  123  S.  W.  395,  398, 
92  Ark.  546  (quoting  and  adopting  Bohan  v. 
Port  Jervls  Gas  Light  Co.,  25  N.  E.  240,  122 
N.  T.  18-32,  9  L.  R.  A.  711). 

At  common  law  acts  done  in  violation  of 
law,  or  which  are  against  good  morals,  con- 
stitute public  nuisances.  A  nuisance  is  pub- 
lic if  it  affects  the  community  at  large,  or  if 
it  affects  a  place  where  the  public  have  a 
right  to  and  do  go,  such  as  a  park,  street, 
or  alley,  and  which  nuisance  necessarily  an- 
noys, offends,  or  injures  those  who  come 
within  the  scope  of  its  influence.    State  y. 


Rablnowltz,  118  Pac.  1040,  1042,  85  Kan.  841, 
39  L.  R.  A.  (N.  S.)  187. 

"A  'public  or  common  nuisance'  Is  an 
offense  against  the  public  order  and  economy 
of  the  state  by  unlawfully  doing  any  act  or 
by  omitting  to  perform  any  duty  which  the 
common  good,  public  decency,  or  morals,  or 
the  public  right  to  life,  health,  and  the  use 
of  property  requires,  and  which  at  the  same 
time  annoys,  injures,  endangers,  renders  in- 
secure, interferes  with,  or  obstructs  the 
rights  or  property  of  the  whole  community, 
or  neighborhood,  or  of  any  considerable  num- 
ber of  persons,  even  though  the  extent  of  the 
annoyance,  injury,  or  damage  may  be  unequal 
or  may  vary  In  its  effect  upon  individuals. 
Another  factor  in  defining  a  nuisance  is  that 
consideration  should  be  given  to  the  places 
where  the  public  have  the  legal  right  to  go 
or  congregate,  or  where  they  are  likely  to 
come  within  the  sphere  of  its  Influence." 
Within  such  definition,  an  arena  erected  for 
the  purpose  of  conducting  a  bullfight,  and  in 
which  one  is  carried  on,  is  a  "public  nui- 
sance.** State  ex  rel.  Attorney  General  v. 
Canty,  105  S.  W.  1078,  1080,  207  Mo.  439 
(quoting  Joyce,  Nuls.  §  5,  and  citing  1  Wood, 
Nuis.  §  68 ;  Reaves  v.  Territory,  74  Pac.  951, 
13  Okl.  396;  Commonwealth  v.  McGovern, 
75  S.  W.  261,  116  Ky.  212,  66  L.  R.  A.  280). 

A  **publlc  nuisance**  may  arise  in  two 
classes  of  cases.  Where  the  right  Invaded  by 
the  offender  is  a  common  and  public  right, 
one  which  belongs  to  eyery  citizen,  such,  for 
Instance,  as  the  right  to  use  a  highway  or 
park  or  navigable  waters,  the  plaintiff  must 
show  that  he  had  received  an  injury  distinct 
in  kind  from  that  received  by  the  rest  of  the 
public.  The  private  Injury  in  this  class  of 
cases  is  said  to  be  merged  in  the  common  nui- 
sance and  injury  to  all  citizens,  and  the  right 
is  to  be  vindicated  and  the  wrong  punished 
by  a  public  prosecution.  Where  the  public 
nuisance  consists  of  the  use  of  private  proper- 
ty so  as  to  annoy  a  large  number  of  persons  in 
the  enjoyment  of  their  health  and  property, 
the  injury  to  each  is  special  and  actionable. 
Roessler  &  Hasslacher  Chemical  Co.  v.  Doyle, 
64  Atl.  156,  157,  158,  73  N.  J.  Law,  521. 

Dancing  and  drinking,  accompanied  by 
swearing,  drunkenness,  making  loud  noises, 
and  otherwise  misbehaving,  constitute  a 
"common  nuisance,**  indictable  as  a  public 
offense.  Commonwealth  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.,  112  S.  W.  613,  614,  139  Ky. 
429,  18  L.  R.  A.  (N.  S.)  699,  Ann.  Cas.  1912B, 
427. 

"Lotteries  for  money  are,  by  statute 
(Crimes  Act,  Rev.  §  51),  'common  and  public 
nuisances.*  *  *  *"  state  v.  Lovell,  39  N. 
J.  Law,  463,  464. 

"Any  place  of  public  resort,  in  which 
illegal  practices  are  habitually  carried  on, 
is  a  *publlc  nuisance,*  **  Including  a  place  kept 
in  order  that  the  public  may  resort  thereto 
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and  engage  In  tbe  unlawful  practice  of  bet- 
ting on  horse  races.  State  v.  Dimant,  62 
AtL  286,  287,  73  N.  J.  Law,  131. 

As  regards  the  offense  of  maintaining 
a  public  nuisance,  a  place  kept  and  held  out 
as  one  f6r  women  to  resort  to  have  unlawful 
abortions  committed  is  such  a  nuisance  with- 
in Pen.  Law  (Consol.  Laws  1909,  c.  40)  | 
1530,  defining  the  same.  People  v.  Curtis, 
136  N.  y.  Supp.  582,  583,  152  App.  Div.  372. 

The  injury  or  damage  resulting  to  one 
landowner  from  one  unauthorized  or  illegal 
assertion  by  another  landowner  of  a  right 
to  the  exclusive  possession  of  public  lands 
is  an  Injury  suffered  in  common  with  all 
members  of  the  public,  whose  stock  graze  in 
the  vicinity  of  such  public  lands,  and,  if  a 
nuisance,  is  a  "public  nuisance,*'  which  can- 
not be  enjoined  by  the  individual  landowner, 
nnless  he  shows  some  special  injury  peculiar 
to  himself,  diUfering  in  kind,  and  not  merely 
in  extent  and  degree,  from  the  general  injury 
to  the  public.  Anthony  Wilkinson  Live  Stock 
Co.  V.  Mcllquam,  83  Pac.  364,  367,  14  Wyo. 
209,  3  L.  B.  A.  (N.  S.)  733. 

Where  it  is  alleged  that  certain  parties, 
In  violation  of  Wilson's  Rev.  &  Ann.  St  & 
83,  had  entered  into  a  pool  and  combination 
to  create  a  monopoly  in  the  business  of  buy- 
ing and  selling  lumber,  grain,  etc.,  and  were 
tbereby  enabled  to  and  were  charging  unjust 
and  exorbitant  prices  for  such  commodities, 
saeh  actB  constitute  a  "public  nuisance,"  and 
the  parties  thereto  may  be  restrained  as 
provided  by  Wilson's  Rev.  &  Ann.  St.  1903,  § 
4440,  at  the  suit  of  the  county  attorney.  Ter- 
ritory V.  IJong  Bell  Lumber  Co.,  99  Pac.  911, 
917,  22  OkL  890. 

A  city's  discharge  of  sewage  into  a  river, 
80  that  the  sewage  was  carried  undiluted  and 
deposited  on  plaintiff's  riparian  land,  two 
miles  below,  producing  noxious  and  unhealthy 
gases,  constituted,  not  only  a  "public  nui- 
sance," but  an  actionable  wrong,  for  which 
such  riparian  owner  was  entitled  to  recover. 
Piatt  Bros.  &  Co.  v.  City  of  Waterbury,  67 
AtL  506,  509,  80  Conn.  179,  125  Am.  St  Rep. 
lU  (citing  Nolan  v.  City  of  New  Britain,  38 
Aa  703,  e9  Conn.  668^  678). 

A  house  of  ill  fame,  or  bawdyhouse,  Is 
a  •'public  nuisance."  Where  the  nuisance, 
thongh  public,  produces  a  special  or  particu- 
lar injury  to  an  individual,  he  may  proceed 
in  a  court  of  equity  for  an  injunction,  and 
also  for  damages.  Tedescki  v.  Berger,  43 
South.  960,  961,  150  Ala.  649,  11  L.  R.  A.  (N. 
S.)  1060  (dang  Wood,  Nuis.  [3d  Ed.l  p.  49, 
f  29;  Ex  parte  Birchfleld,  52  Ala.  377;  1 
Wood,  Nuis.  p.  50,  S  30;  Glvens  v.  Van  Stud- 
diford,  4  Mo.  App.  499,  503,  505 ;  Id.,  72  Mo. 
129;  Marsan  v.  French,  61  Tex.  173,  48  Am. 
Rep.  272 ;  Ahem  y.  Steele,  22  N.  E.  193,  115 
N.  T.  203,  5  L.  R,  A.  449,  450,  12  Am.  St. 
Rep.  778;  Cahn  v.  State,  20  South.  380,  110 
Ala.  56,  59;  1  High.,  Inj.  [3d  Ed.]  {782;   2  | 


Wood,  Nuis.  [3d  Ed.]  pp.  1201,  1202,  §  819; 
Id.  p.  1160,  S  792;  Whaley  v.  Wilson,  20 
South.  922,  112  Ala.  627,  631;  English  v. 
Progress  Electric  Light  &  Motor  Co.,  10  South. 
134,  95  Ala.  264 ;  Hundley  v.  Harrison  et  al., 
26  South.  294,  123  Ala.  292,  298;  Ogletree 
V.  McQuaggs  et  al.,  67  Ala.  580,  585,  42  Am. 
Rep.  112). 

Keeping  a  house  for  the  purpose  of  prac- 
ticing there  the  vocation  of  an  abortionist 
constitutes  a  **publlc  nuisance,"  defined  by 
Pen.  Code,  S  385,  to  be  a  crime  against  the 
order  and  economy  of  the  state,  consisting  of 
unlawfully  doing  an  act  which  (1)  annoys, 
injures,  or  endangers  the  comfort,  repose, 
health,  or  safety  of  any  considerable  number 
of  persons,  or  (2)  offends  public  decency ;  sec- 
tion 294  making  abortion  a  crime  of  a  high- 
er character.  People  v.  Hoffman,  103  N.  Y. 
Supp.  1000,  1002,  118  App.  Div.  862, 

The  repeated  and  persistent  sale  and  de- 
livery of  intoxicating  liquors  on  the  streets 
and  alleys  of  a  city  is  a  common  nuisance 
which  may  be  enjoined  under  Code  Civ.  Proc. 
ft  265  (Gen.  St.  1909,  §  5859) ,  authorizing  an 
injunction  in  the  name  of  the  state  against 
the  keeping  and  maintaining  of  a  common 
nuisance.  State  v.  Rabinowltz,  118  Pac.  1040, 
1043,  85  Kan.  841,  39  L.  R.  A.  (N.  S.)  187. 

Neither  the  sale  of  intoxicating  liquor 
nor  the  keeping  of  a  place  where  such  liquors 
were  sold  as  a  beverage,  if  conducted  in  an 
orderly  manner,  constituted  a  **public  nui- 
sance" at  common  law,  and  therefore  the  of- 
fense of  keeping  a  place  where  intoxicating 
liquors  are  sold  cannot  be  prosecuted  under 
the  statute  against  public  nuisances.  Sopher 
V.  State,  81  N.  E.  913,  915,  169  Ind.  177,  14  L. 
R.  A.  (N.  S.)  172,  14  Ann.  Cas.  27  (citing 
Commonwealth  v.  McDonough,  13  Allen  [95 
Mass.]  581;  Welsh  v.  State,  25  N.  E.  883, 
126  Ind.  71,  9  L.  R.  A.  664 ;  State  v.  Bertheol 
[Ind.]  6  Blackf.  474,  39  Am.  Dec.  442 ;  State 
V.  Mullikin  [Ind.]  8  Blackf.  260;  1  Hawk. 
P.  C.  [Curw.  Ed.]  p.  714 ;  2  Cooley,  Bl.  Comm. 
[4th  Ed.]  p.  168;  1  Blsh.  Cr.  Law  [7th  Ed.] 
§  505;  Bish.  St.  Crimes  [3d  Ed.]  §§  984,  985). 
The  illegal  sale  of  intoxicating  liquors  is  a 
**public  nuisance,"  affecting  the  whole  com- 
munity, and  may  be  abated  by  process  issued 
in  the  name  of  the  state.  Disijensary  Com'rs 
of  Lee  County  v.  Hooper,  56  S.  E.  997,  998, 
128  Ga.  99.  But  the  unlawful  sale  of  intox- 
icating liquors  does  not  per  se  constitute  the 
place  where  such  liquors  are  sold  a  "public 
nuisance."  The  character  of  the  place  must 
depend  upon  the  special  facts,  which  must  be 
specifically  averred  and  proved.  Territory  v. 
Robertson,  92  Pac.  144,  146, 19  Okl.  149.  See, 
also,  State  v.  Tabler,  72  N.  E.  1039,  1040,  34 
Ind.  App.  393,  107  Am.  St  Rep.  256. 

Under  1  Ballinger's  Ann.  Codes  &  St  J 
3085,  making  it  a  **public  nuisance"  to  main- 
tain a  place  where  intoxicating  liquors  are 
unlawfully  kept  for  sale,  a  complaint  alleg- 
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Ing  that  defendant  was  occupying  a  building 
as  a  place  in  which  intoxicating  liquors  were 
kept  for  the  purpose  of  selling  contrary  to 
law,  and  that  such  use  of  the  premises  consti- 
tuted a  nuisance  which  it  sought  to  abate,  Is 
not  demurrable  on  the  ground  that  it  does 
not  allege  that  the  place  is  not  maintained 
by  defendant  as  a  druggist,  as  that  is  a  de- 
fensive matter.  Kirkland  v.  Ferry,  88  Pac. 
1123,  1124,  45  Wash.  668. 

Under  Gen.  St.  Kan.  c.  101,  S  39,  provid- 
ing that  "all  places  where  intoxicating  liquors 
are  manufactured,  sold,  bartered,  or  given 
away  In  violation  of  any  provisions  of  this 
act,  or  where  persons  are  permitted  to  re- 
sort for  the  purpose  of  drinking  intoxicating 
liquors  as  a  beverage,  or  where  intoxicating 
liquors  are  kept  for  sale,  barter,  or  delivery, 
in  violation  of  this  act,  are  hereby  declared  to 
be  'common  nuisances,* "  it  is  not  necessary 
under  a  nuisance  count,  to  prove  any  sales, 
but  it  is  sufficient  to  show  a  mere  keeping  of 
intoxicating  liquors  for  sale  or  a  keeping  of 
a  place  where  persons  are  permitted  to  resort 
for  the  purpose  of  drinking  Intoxicating  liq- 
uors. State  V.  Lord,' 55  Pac.  503,  504,  505, 
8  Kan.  App.  257. 

By  Rev.  St.  c.  22,  |  1,  providing  that  "all 
places  used  ♦  ♦  ♦  for  the  illegal  sale  or 
keeping  of  intoxicating  liquors,  and  all 
houses,  shops  or  places  where  Intoxicating  liq- 
uors are  sold  for  tippling  purposes,  and  all 
places  of  resort  where  intoxicating  liquors 
are  kept,  sold,  given  away,  drunk  or  dispens- 
ed in  any  manner  not  provided  for  by  law, 
are  'common  nuisances,' "  the  Legislature  ob- 
viously Intended  to  declare  all  places  "com- 
mon nuisances**  whenever  they  should  com- 
monly and  habitually  be  used  for  the  ille- 
gal sale  or  keeping  of  intoxicating  liquors, 
and  also  whenever  commonly  and  habitually 
used  fiS  places  of  resort  where  such  liquors 
are  "given  away,  drunk  or  dispensed  in  any 
manner  not  provided  for  by  law."  State  v. 
Kaplcsky,  73  Atl.  830,  832,  105  Me.  127,  23 
L.  R.  A.  (N.  S.)  737  (citing  State  v.  Mcintosh, 
57  AtL  83,  08  Me.  397 ;  State  v.  Stanley,  24 
Ati.  983,  84  Me.  555). 

Ajq  information  charging  that  defendant 
corporation  unlawfully  erected  and  maintains 
a  public  nuisance,  to  the  injury  of  the  citi- 
zens, by  erecting  near  the  dwelling  houses  of 
divers  citizens  in  a  spedfled  county  a  certain 
rendering  plant,  and  that  it  did  wrongfully 
create  and  suffer  to  escape  therefrom  divers 
noisome  and  poisonous  smells,  so  that  the  air 
for  a  great  distance  was  impregnated  there- 
by, to  the  injury  to  the  health  and  property 
of  many  persons  residing  in  the  neighborhood, 
sufficiently  charged  a  "public  nuisance,"  as 
defined  by  Burns'  Ann.  St.  1901,  |  2154.  And 
where  the  information  charged  the  erection 
and  maintenance  of  a  rendering  plant,  and 
the  carrying  on  of  the  business  of  manufac- 
turing products  from  the  bodies  of  dead  ani- 
mals, it  sufficiently  charged  that  the  build- 


ing was  used  or  maintained  "for  the  exercise 
of  a  trade,  employment,  or  business,"  within 
Bums*  Ann.  St.  1901,  §  2154,  defining  a  "pub- 
lic nuisance.**  The  facts  so  alleged  were  suf- 
ficient to  charge  a  public  nuisance  at  common 
law.  Acme  Fertilizer  Co.  v.  State,  72  N.  B. 
1037,  1038,  34  Ind.  App.  346,  107  Am.  St 
Rep.  190. 

Under  Bums'  Ann.  St.  1901,  8  2154,  pro- 
viding that  whoever  unlawfully  diverts  any 
stream  of  water  from  its  natural  course  or 
state,  to  the  injury  of  others,  shall  be  fined, 
etc.,  persons  who  maintain  paper  factories  on 
the  banks  of  a  creek,  and  discharge  chemicals 
into  the  creek,  destroying  the  fish  in  it,  pol- 
luting it  and  connecting  streamsi,  and  render- 
ing their  water  unfit  for  stock,  are  guilty  of 
maintaining  a  "public  nuLsance."  West  Mun- 
cie  Strawboard  Co.  v.  Slack,  72  N.  E.  879, 
880, 164  Ind.  21. 

The  term  "public  nuisance,"  as  used  in 
Bums'  Ann.  St  1908,  §  2440,  prescribing  pun- 
ishment for  maintaining  such  places,  has  a 
well-defined  legal  meaning  and  sufficiently 
designates  the  class  of  prohibited  acts ;  and 
a  nuisance  ia  public  if  it  annoys  such  part  of 
the  public  as  necessarily  comes  in  contact 
with  it  Keefer  v.  State,  92  N.  B.  656,  657, 
174  Ind.  588 ;  State  v.  Tabler,  72  N.  B.  1039, 
1040,  34  Ind.  App.  393,  107  Am.  St  Rep.  256. 
In  a  prosecution  under  this  statute,  it  is 
necessary  to  look  to  the  common  law  to  de- 
termine whether  the  act  complained  of  is  a 
"public  nuisance.'*  Sopher  v.  State,  81  N. 
E.  913,  915,  169  Ind.  177,  14  K  R.  A.  (N.  S.) 
172,  14  Ann.  Cas.  27. 

Wllson*s  St  1903,  |  2340,  declares  that 
"  'public  nuisance*  is  a  crime  against  the  or- 
der and  economy  of  the  territory,  and  consists 
in  unlawfully  doing  any  act  or  omitting  to 
perform  any  duty  required  by  the  public  good, 
which  act  or  omission  either:  First,  annoys 
or  injures  the  comfort,  repose,  health  or  safe- 
ty of  any  considerable  number  of  persons;  or, 
second,  offends  public  decency."  Reaves  v. 
Territory,  74  Pac.  951,  952,  13  Okl.  396. 

Acts  become  criminal  within  Penal  Law, 
I  1530,  defining  a  "public  nuisance"  as  the 
unlawful  doing  of  an  act  which  annoys,  in- 
jures, or  endangers  the  comfort,  repose, 
health,  or  safety  of  any  considerable  number 
of  persons,  when  a  considerable  number  of 
persons  are  "annoyed"  by  them.  People  v. 
Blnk,  136  N.  X.  Supp.  733,  734,  151  App.  Div. 
271. 

Penal  Law,  §  1580,  providing  that  a  "pub- 
lic nuisance*'  consists  in  unlawfully  doing  an 
act  or  omitting  to  perform  a  duty,  which  act 
or  omission  annoys,  injures,  or  endangers  any 
considerable  number  of  persons,  refers  to 
duties  such  as  are  directed  by  statute.  Peo- 
ple V.  Harris,  134  N.  Y.  Supp.  409,  415,  74 
Misc.  Rep.  353. 

Under  Civ.  Code,  §  3480,  defining  a  "pub- 
lic nuisance"  as  one  affecting  an  entire  com- 
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munity  or  neighborhood,  etc,  although  the  ex- 
tent of  damage  inflicted  on  individuals  may 
be  unequal,  and  section  3493,  authorizing  a 
private  person  to  sue  for  a  public  nuisance. 
If  it  Is  specially  injurious  to  him,  a  private 
person  cannot  sue  for  damages  sustained  by 
a  public  nuisance,  unless  he  suffers,  not  only 
a  special  Injury,  but  one  different  in  kind, 
and  not  simply  in  degree,  from  that  suffered 
by  the  public  in  general.  Donahue  v.  Stock- 
ton Gas  &  Electric  Co.,  92  Pac.  196,  198,  6 
Cal.  App.  276. 

"Public  nuisance"  is  defined  by  Civ.  Code, 
S  3479,  as  one  which  afi^tts  at  the  same  time 
an  entire  conmiunity  or  neighborhood,  or  any 
considerable  number  of  persons,  although  the 
extent  of  the  nuisance  or  damage  inflicted 
upon  individuals  may  be  unequal;  thus  con- 
struction of  a  street  railroad  track  away 
from  the  center  of  the  street,  and  on  one  side 
thereof,  so  as  to  be  within  about  four  feet  of 
the  sidewalk,  in  violation  of  the  railroad  com- 
pany's franchise,  was  a  public  nuisance  which 
an  abutting  property  owner  could  not  have 
abated,  in  the  absence  of  proof  that  his  inju- 
ry was  different  in  kind  from  that  suffered  by 
the  public  at  large.  Reynolds  v.  Presidio  & 
F.  R.  Co.,  81  Pac.  1118,  1  Cal.  App.  229. 

Number  of  persoxu  affected 

Under  Revised  Code  (section  8657),  "A 
'public  nuisance'  is  one  which  affects  at  the 
same  time  an  entire  community  or  n^gh- 
borbood,  or  any  considerable  number  of  p^- 
sons,  although  the  extent  of  the  annoyance 
or  damage  inflicted  upon  Individuals  may  be 
unequaL"  Strieker  v.  Hillis,  99  Pac.  831, 
832, 15  Idaho,  709. 

A  **public  nuisance"  is  that  which  annoys 
eacli  part  of  the  public  as  necessarily  come 
in  contact  with  it;  such  as  result  from  the 
violation  of  public  rights  and  producing  no 
etqpeclal  injury  to  one  more  than  another  of 
the  pubUc.  Russell  v.  State,  69  N.  E.  482, 
484,  32  Ind.  App.  243. 

"A  'public  nuisance'  is  one  that  injures 
the  citizens  generally,  who  may  be  so  circum- 
stanced as  to  come  within  its  influence. 
The  test  as  to  whether  a  nuisance  is  a  'pub- 
lic nuisance'  or  not  is  not  the  number  of 
persons  annoyed,  but  the  possibility  of  annoy- 
ance to  the  public  by  the  invasion  of  its 
rights."  State  ex  rel.  Thompson  v.  Coler,  SO 
Pac.  693,  694,  75  Kan.  424  (quoting  6  Words 
and  Phrases,  p.  5804). 

As  applied  to  "public  nuisances,"  the  term 
'^public'*  does  not  mean  all  the  people,  nor 
most  of  the  people,  nor  very  many  of  the  peo- 
ple of  a  place,  but  so  many  of  them  as  contra- 
distinguishes them  from  a  few.  United 
States  V.  Luce,  141  Fed.  385,  392. 

One  threatening  to  commit  repeated  tres- 
passes and  to  use  offensive  language  address- 
ed to  another  does  not  threaten  to  create  a 
nuisance  within  Civ.  Code,  §  3480,  deflning  a 


"public  nuisance"  as  one  affecting  at  the 
same  time  an  entire  community  or  a  neigh- 
borhood or  any  considerable  number  of  per- 
sons, etc.  Randall  v.  Freed,  97  Pac.  669,  671, 
154  Cal.  299. 

A  "public  nuisance"  is  one  which  affects 
at  the  same  time  any  considerable  number  of 
persons,  although  the  extent  of  the  nuisance 
or  injury  inflicted  upon  the  individuals  may 
be  unequal,  av.  Code,  §  2394.  Town  of  Col- 
ton  V.  South  Dakota  Cent.  Land  Co.,  126  N. 
W.  507»  508,  25  S.  D.  309,  28  L.  R.  A.  (N.  S.) 
122. 
Obitmotion  or  enoroaoHment  on  Usb- 


A  permanent  obstruction  in  a  street  or 
highway,  interfering  with  the  convenience  of 
the^  public,  or  imperiling  the  safety  of  the 
traveler,  is  within  the  definition  of  a  "public 
nuisance."  Frank  v.  Village  of  Warsaw,  101 
N.  X.  Supp.  938,  943,  116  App.  Div.  618. 

Though  streets  and  alleys  of  a  city  are 
public  highways  and  an  encroachment  on 
them  substantially  interfering  with  the  pub- 
lic use  is  a  "public  nuisance,"  to  constitute  a 
public  nuisance,  there  must  be  a  substantial 
Interference  with  or  obstruction  of  the  pub- 
lic right  Leitchfield  Mercantile  Co.  v.  Com- 
monwealth, 136  S.  W.  639,  641,  143  Ky.  162. 

The  obstruction  of  a  public  street  is  a 
"public  nuisance."  Robblns  v.  White,  42 
South.  841,  844,  52  Fla.  613. 

The  occupation  of  a  portion  of  a  main 
street  by  a  platform  and  shed  60  feet  long, 
35  feet  wide,  and  20  feet  high,  on  which 
platform  are  large  farm  scales,  a  cornsheller 
operated  by  steam,  and  other  machinery, 
which  machinery  raises  dust  and  is  noisy 
when  operated,  and  annoys  the  public,  and 
te  likely  to  frighten  horses,  Is  a  "public  nui- 
sance." State  ex  rel.  Detlenne  v.  City  of 
Vandalla,  94  S.  W.  1009,  1011,  119  Mo.  App. 
406. 

Any  encroachment  on  a  street  or  an  ob- 
struction therein,  on  or  above  the  surface,  of 
a  permanent  nature,  not  Including  ornament- 
al or  shade  trees  In  the  sidewalk  of  streets 
devoted'  chiefly  to  residences,  or  the  struc- 
tures of  public  service  companies  when  the 
latter  are  authorized  by  proper  authorities, 
which  endangers  or  Interferes  with  the  use 
of  the  street  by  the  public,  constitutes  a  "pub- 
lic nuisance."  McHarge  v.  M.  M.  Newcomer 
&  Co.,  100  S.  W.  700,  703,  117  Tenn.  595,  9 
L.  R.  A.  (N.  S.)  298  (citing  Elliott,  Roads  & 
St.  §§  613,  690,  693,  695 ;  Dill.  Mun.  Corp.  §§ 
586,  587,  730.  1032 ;  Wood  v.  Hears,  12  Ind. 
515,  74  Am.  Dec.  222 ;  Van  O'Llnda  v.  Loth- 
rop,  21  Pick.  [38  Mass.]  292,  32  Am.  Dec.  261 ; 
Raymond  v.  Klseberg,  54  N.  W.  612,  84  Wis. 
302,  19  L.  R.  A.  643 ;  Slkes  v.  Town  of  Man- 
chester, 12  N.  W.  755,  59  Iowa,  65 ;  City  ot 
Ft.  Wayne  v.  De  Witt,  47  Ind.  391 ;  Welsh  v. 
Wilson,  4  N.  E.  633,  101  N.  Y.''254,  54  Am. 
Rep.  698;  Callanan  v.  Oilman,  14  N.  E.  264, 
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107  N.  Y.  360,  1  Am.  St.  Rep.  831 ;  State  v. 
Edens,  85  N.  C.  526;  State  v.  Stroud  [Tenn.] 
52  S.  W.  697). 

By  the  express  provisions  of  the  Call- 
f ornia  Civ.  Code,  §§  3479,  3480,  and  Pen.  Code, 
§  370,  anything  unlawfully  obstructing  the 
free  passage  or  use  in  the  customary  manner 
of  a  public  highway  is  a  "public  nuisance.'' 
People  V.  McCue,  88  Pac.  899,  900,  150  Cal. 
195;  Brown  v.  Rea,  88  Pac.  713,  714,  150 
Cal.  171  (citing  Aram  v.  Schallenberger,  41 
Cal.  449 ;  Bigley  v.  Nunan,  53  Cal.  403 ;  Ho- 
gan  V.  Central  Pac.  R.  Co.,  11  Pac.  876,  71 
Cal.  87). 

By  the  express  provisions  of  Rev.  Code, 

I  3657,  a  "pu|)lic  nuisance"  is  one  which  af- 
fects at  the  same  time  an  entire  community 
or  neighborhood  or  any  considerable  number 
of  persons,  although  the  extent  of  the  annoy- 
ance or  damage  inflicted  upon  Individuals 
may  be  unequal,  and  by  section  3656  any  un-' 
lawful  obstruction  of  the  clear  passage  oi 
use,  in  the  customary  manner,  of  a  highway 
is  a  nuisance.  To  authorize  a  private  per- 
son to  bring  a  suit  to  abate  a  public  nuisance, 
he  must  allege  and  show  that  he  will  be  spe- 
cially injured  in  a  different  way  from  the 
general  public,  or  deprived  of  the  free  use 
of  his  own  property.  Strieker  v.  Hillis,  99 
Pac.  831,  832,  15  Idaho,  709. 

Rev.  Laws  1905,  §  4987,  defining  a  "pub- 
lic nuisance'*'  as  a  crime  as  against  the  order 
and  economy  of  the  state,  and  making  it  con- 
sist in  unlawfully  doing  an  act  or  omitting 
to  perform  a  duty  which  "shall  unlawfully 
interfere  with,  obstruct,  or  tend  to  obstruct, 
or  render  dangerous  for  passengers,  a  lake, 
navigable  river,  bay,  stream,  canal,  or  basin," 
-iliscloses.  In  connection  with  other  legisla- 
tion, an  intention  to  keep  the  navigable  wa- 
ters of  the  state  free  from  obstruction,  when- 
ever possible.  Minnesota  Canal  &  Power  Co. 
V.  Pratt,  112  N.  W.  395,  400,  101  Minn.  197; 

II  L.  R.  A.  (N.  S.)  105. 

Whether  an  automobile  speed  contest  on 
a  public  highway  authorized  by  the  mu- 
nicipality was  as  conducted  a  nuLsance  with- 
in Pen.  Code,  §  385,  subsec.  4,  defining  a  "pub- 
lic nuisance"  as  the  doing  of  an  act  which  in 
any  way  renders  a  considerable  number  of 
persons  Insecure  in  life,  etc.,  held  under  the 
facts  for  the  Jury.  Johnson  v.  City  of  New 
York,  78  N.  E.  715,  719,  186  N.  Y.  1.39,  116 
Am.  St  Rep.  545,  9  Ann.  Cas.  824;  Johnson 
V.  City  of  New  York,  96  N.  Y.  Supp.  754,  756, 
109  App.  Div.  821. 

Private  nuisance  diitinguislied 

See  Private  Nuisance. 

PUBUO  OFFENSE 

Any  act  which  Is  denounced  as  unlawful 
and  made  punishable  by  fine  Is  a  "public  of- 
fense." Under  Cr.  Code  Prac.  §  36,  which 
authorizes  a  peace  officer  to  make  an  arrest 
without  a  warrant,  where  a  public  offense  is 


f  committed  In  his  presence,  a  peace  officer 
coming  within  the  designation  of  section  20, 
designating,  as  peace  ofllcers,  sheriffs,  consta- 
bles, etc.,  has  the  right  to  make  an  arrest 
without  a  warrant  for  a  violation  of  Ky.  »t 
1903,  §  1303,  prohibiting  the  sale  of  Uquors  <m 
Sunday,  committed  in  his  presence.  Gbm- 
monwealth  ex  rel.  Barth  v.  McCann,  94  S.  W. 
645,  646,  123  Ky.  247. 

Laws  1907,  p.  196,  c.  131,  to  define  and 
prohibit  unfair  competition  and  discrimina- 
tion, etc.,  provides  (section  3)  "that  any  per- 
son, firm  or  corporation  violating  the  provi- 
sions of  section  1  of  the  act,  shall  upon  con- 
viction thereof  be  fined."  Held,  that  it  suffi- 
ciently prohibits  the  acts  set  out  In  section  1 
to  state  an  offense  under  Pen.  Code,  |  8, 
providing  that  a  "crime"  or  "public  offense" 
is  an  act  or  omission  forbidden  by  law,  and 
to  which  Is  annexed,  upon  conviction,  a  fine, 
though  the  law  nowhere  expressly  "forbids" 
the  act.  State  v.  Central  Lumber  Co.,  123  N. 
W.  504,  508,  24  S.  D.  136,  42  L.  B.  A.  (N.  S.) 
804. 

PUBUO  OFFICE 

See  Ofiace. 

See,  also,  Public  Agency. 

PUBLIC  OFFICER 

See  OflElcer ;  Public  Detective^ 

PUBLIC  OFFICXAI.  PROCEEDIIfGS 

There  is  no  practical  difference  in  the 
meaning  of  "public  official  proceedings"  and 
"proceedings  authorized  by  law"  as  applied 
to  privileged  communications,  and  an  Inves- 
tigation by  a  Senate  committee  of  charges 
against  one,  appointed  to  office  by  the  Presi- 
dent and  whose  appointment  has  been  sent 
to  the  Senate  for  confirmation,  falls  within 
the  meaning  of  the  latter  term  as  used  In 
Wilson's  Rev.  8c  Ann.  St.  1903,  f  2239.  Tuo- 
hy  V.  Halsell,  128  Pac.  126,  127,  35  OkL  61, 
43  L.  R.  A.  (N.  S.)  323. 

PUBLIC  PARK 

As  public  charity,  see  Public  Charity. 
As  public  place,  see  Public  Place. 
As  public  utility,  see  Public  Utility. 
See,  also,  Public  Square. 

A  "public  park"  has  been  defined  as  a 
piece  of  ground  Inclosed  for  purposes  of 
pleasure,  exercise,  amusement,  or  ornament. 
Fifth  Avenue  Coach  Co.  v.  City  of  New  York, 
111  N.  Y.  Supp.  759,  763,  58  Misc.  Rep.  401, 
(quoting  definition  In  Tompkins  v.  Pallas,  95 
N.  Y.  Supp.  875,  47  Misc.  Rep.  309). 

PUBLIC  PIER 

A  "public  pier**  is  subject  to  the  ordinary 
uses  of  a  public  way,  which  in  populous 
towns  is  a  street.  Borough  of  Seabright  v* 
AUgor,  56  AtL  287,  288,  69  N.  J.  Law,  641. 
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PUBIilO  FLAGS 

Place  of  pnblic  accommodation  or  amuse- 
ment, see  Other. 
See,  also,  Public  Besort 

"Any  place  which  for  the  time  Is  made 
public  by  the  assemblage  of  people  Is  a  'pub- 
lic place'  within  the  meaning  of  the  act 
against  gaming.'*  Ferrell  v.  City  of  Opelika, 
39  South.  249.  251,  144  Ala.  135  (citing  Camp- 
bell Y.  State,  17  Ala.  369 ;  Smith  y.  State,  52 
Ala.  384 ;  Jacobson  y.  State,  55  Ala.  151). 

The  term  "public  place,"  as  used  In  the 
statutes  relating  to  gambling,  as  a  general 
rule  Includes  any  place  which  for  the  time 
being  is  made  public  by  the  assemblage  of 
people  who  go  there  with  or  without  invita- 
tion and  without  restraint.  Roberts  v.  State, 
60  S.  E.  1082,  1085,  4  Ga.  App.  207. 

In  Act  Qen.  Assem.  March  26,  1909  (25 
Del.  Laws,  c.  247),  prohibiting  disorderly 
conduct  in  public  places,  held  that  the  term 
''public  place"  was  not  limited  to  places 
where  people  publicly  congregated,  but  in- 
cluded all  places  not  within  a  city  or  town 
which  were  not  private.  Lofland  y.  State 
(Del.)  83  Atl.  1033,  1034. 

The  phrase  "public  place,"  as  used  in  the 
general  prohibition  law  (Laws  1907,  p.  81), 
forbidding  the  keeping  or  furnishing  of  in- 
toxicating  liquor  at  any  public  place,  includes 
any  place  which  from  Its  public  character 
members  of  the  general  public  frequent,  or 
where  they  may  be  expected  to  congregate  at 
any  time  as  a  matter  of  common  right,,  or  a 
place  at  which,  even  though  privately  own- 
ed or  controlled,  a  number  of  persons  have 
assembled  through  common  usage  or  by  gen- 
eral or  indiscriminate  invitation,  express  or 
implied.  It  excludes  those  places  which, 
though  publicly  owned,  are  devoted  to  a  pri- 
vate use  and  are  not  open  to  the  public ;  also 
tbose  places  privately  owned  or  controlled 
from  which  the  indiscriminate  public  is  gen- 
erally excluded,  notwithstanding  that  at  a 
particular  time  a  number  of  persons  may 
have  congregated  there,  if  the  congregation 
Is  the  result  of  special  invitation  for  that 
occasion  alone.  Tooke  v.  State,  61  S.  EL  917, 
922,  4  Ga.  App.  495. 

The  term  "pubUc  place,"  as  used  in  St 
1898,  i  1130,  providing  for  the  posting  of  tax 
sale  notices  in  at  least  four  public  places  in 
the  county,  was  used  in  its  ordinary  common 
sense  to  designate  a  place  where  the  public 
resorts,  so  that  the  exposure  of  the  document 
was  likely  to  give  notice.  Bauchier  v.  Ham- 
mer, 123  N.  W.  132,  134,  140  Wis.  648. 

"Public  places,"  as  applied  to  the  re- 
quirements of  posting  notices,  in  highway 
proceedings,  at  public  places,  are  those  places 
that  afford  the  most  publicity,  without  re- 
gard to  the  title  of  the  owner  of  the  proper- 
ty. Whittingham  v.  Hopkins,  54  Atl.  250,  69 
N.  J.  Law.  189  (citing  State  y.  Schanck,  9 
N.  J.  lAw,  107). 
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A  public  place"  under  the  express  pro- 
vision of  Pen.  Code  18^,  art  335,  within  the 
meaning  of  preceding  articles,  is  any  public 
road,  street,  or  alley  of  a  town  or  dty  or  an 
inn,  tavern,  store,  grocery,  or  workshop  or 
place'at  which  people  are  assembled  or  com- 
monly resort  for  the  purpose  of  business, 
amusement,  or  recreation  or  other  lawful 
purpose.  King  v.  Brown,  94  S.  W.  328,  329, 
100  Tex.  109. 

Am  in  view  of  publio 

On  a  prosecution  for  playing  at  a  game 
of  cards  at  a  "public  place,"  it  was  error  to 
charge  that  1^  the  place  was  within  75  yards 
from  a  certain  public  road  and  could  be  seen 
therefrom,  it  was  a  "public  place" ;  the  ques- 
tion being  whether  the  parties,  who  were 
playing,  could  be  seen  from  the  highway. 
Brannon  v.  State  (Alai.)  39  South.  983. 

Boardlas  houflo 

A  boarding  house  is  not  an  inn  and  is 
not  per  se  a  "public  place."  Therefore, 
where  a  building  had  ceased  to  be  used  as  a 
boarding  house  and  was  used  as  a  private 
residence  or  lodging  place  at  the  time  that 
certain  games  in  question  were  played  there- 
in, it  was  not  per  se  a  public  place  within 
Code  1896,  S  4792,  prohibiting  gaming  at  a 
public  place.  Winston  v.  State,  41  South. 
174,  145  Ala.  91  (citing  Foster  y.  State,  4 
South.  833,  84  Ala.  51). 

A  boarding  house  is  not  per  se  a  "public 
place,"  and,  not  being  named  as  such  in  a 
statute  punishing  the  use  of  obscene,  vulgar, 
and  indecent  language  in  public  places,  an 
information  charging  the  use  of  such  lan- 
guage, "in  a  public  place,  to  wit  in  a  board- 
ing house,"  does  not  charge  an  offense,  but 
the  facts  making  it  a  public  place  must  be  al- 
leged. Huffman  y.  State,  92  S.  W.  419,  49 
Tex.  Cr.  R.  319. 

Highway,  road,  street,  or  turnpike 

Rev.  Codes,  §  3396,|providlng  that  special 
assessments  for  municipal  improvements 
shall  be  paid  by  the  entire  improvement  dis- 
trict each  lot  or  parcel  of  land  within  the 
district  to  be  assessed  for  that  part  of  the 
whole  cost  which  its  area  bears  to  the  area 
of  the  district  exclusive  of  the  streets,  alleys, 
and  public  places,  does  not  exclude  property, 
such  as  school  property,  devoted  exclusively 
to  the  public  use ;  for,  under  the  principle  of 
ejusdem  generis,  the  words  **public  places" 
mean  such  public  places  as  alleys  and  streets. 
City  of  Kalispell  v.  School  Dlst  No.  5  of 
Flathead  County,  122  Pac.  742,  745,  45  Mont. 
221,  Ann.  Cas.  1913D,  1101. 

That  one  who  displayed  a  pistol  in  a 
road  dedicated  to  public  use  owned  the  fee 
in  the  road  did  not  prevent  his  conviction 
under  Pen.  Code  1895,  art.  334,  Imposing  a 
fine  upon  one  who  goes  into  or  near  a  public 
place  and  rudely  displays  any  pistol  or  dead- 
ly weapon  in  a  manner  calculated  to  disturb 
the  inhabitants,  and  section  335,  providing 
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that  a  "public  place,**  within  the  meaning 
of  the  preceding  article,  Is  any  pnbllc  road, 
street,  or  alley,  etc.,  or  place  In  which  people 
are  assembled.  Jones  y.  State,  130  8.  W. 
1001,  60  Tex.  Cr.  R.  56. 

A  turnpike  Is  a  "public  place"  within  P. 
L.  1906,  p.  644,  providing  for  taxation  of 
franchises  of  street  railway  corporations  oc- 
cupying public  places.  A  trolley  line  upon 
land  which  has  been  dedicated  as  a  street, 
but  which  dedication  has  not  been  accepted 
by  the  public  authorities,  is  not  upon  a  "pub- 
lic place,"  within  P.  L.  1906,  p.  644,  providing 
for  taxation  of  franchises  of  street  railway 
corporations  occupying  public  places.  Atlan- 
tic &  8.  By.  Co.  V.  State  Board  of  Assessors, 
77  AU.  609,  80  N.  J.  Law,  83. 

Same— Street  comer 

Street  corners  are  not  necessarily  "pub- 
lic places,"  within  Rev.  St.  1898,  §  1130, 
Which  requires  the  county  or  city  treasurer, 
four  weeks  prior  to  the  sale  of  land  for  tax- 
es, to  post  copies  of  a  notice  of  sale  and 
statement  of  the  lands  in  at  least  four  pub- 
lic places  in  such  county.  "It  Is  a  matter  of 
common  knowledge  that  a  conspicuous  place 
at  many  street  corners  in  cities  are  compara- 
tively obscure  and  secret  places,  and  to  post 
a  notice  of  tax  sale  in  a  conspicuous  place 
at  such  comers  would  most  likely  fall  to  at- 
tract observation  and  meet  the  public  view." 
Shbpherd  v.  Kahle,  97  N.  W.  506,  507,  120 
Wis.  57. 

Jury  nMim 

A  reply  by  accused  to  the  district  at- 
torney, while  testifying  before  a  grand  Jury, 
"It  is  none  of  your  damn  business,"  etc.,  did 
not  constitute  swearing  and  cursing  in  a 
"public  place."  Morrison  v.  State,  118  8.  W. 
541,  56  Tex.  Cr.  R.  20. 

Mill 

A  gristmill  was  a  ''public  place"  within 
St  1834,  c.  129,  §  70.,  requiring  that  notices 
of  school  district  meetings  be  posted  on  the 
district  schoolhouse  and  one  other  public 
place  within  the  limits  of  said  district. 
Fletcher  v.  Inhabitants  of  lincolnvllle,  20 
Me.  439,  442. 

OfBloe 

An  office,  which  is  used  as  a  public  office 
for  the  transaction  of  business  with  the  gen- 
eral public  and  according  to  the  custom  of 
the  business  Is  kept  open  during  business 
hours,  such  as  an  insurance  office,  cannot 
at  the  option  of  the  proprietor  be  tempora- 
rily closed  during  business  hours  for  the  pur- 
pose of  engaging  in  a  game  of  cards  and  so 
cease  to  be  a  "public  place"  or  house  and 
become  a  private  office.  Gomprecht  v.  State, 
37  S.  W.  734,  36  Tex.  Cr.  R.  434,  436. 

Private  dwellins 

Pen.  Code  1895,  art  383,  provides  for 
the  punishment  of  persons  who  fight  together 
in  a  public  place,  and  article  8^  defines  a 
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public  place"  as  "any  public  road,  street  or 
alley  of  a  town  or  city,  or  any  inn,  tavern, 
store,  grocery  or  workshop,  or  place  at  which 
people  are  assembled,  or  to  which  people 
commonly  resort  for  purposes  of  business, 
amusement,  recreation  or  other  lawful  pur- 
pose." Held,  tl^at  a  private  residence  may 
become  a  •'public  place,"  within  the  statute, 
by  throwing  it  open  to  the  public  generally 
for  a  single  entertainment,  and  persons  who 
engage  in  a  fight  during  such  entertainment 
may  be  prosecuted  under  the  statute.  Austin 
V.  State,  124  S.  W.  639,  57  Tex.  Cr.  R.  611. 

A  mere  gathering  of  invited  guests  at  an 
entertainment  at  a  private  residence  would 
not  make  It  a  "public  place,"  within  the  gam- 
ing laws.  Where  those  who  were  at  an  en- 
tertainment at  a  private  residence,  where 
accused  was  claimed  to  have  been  drunk, 
were  there  by  Invitation  of  the  owner,  who 
had  had  only  two  such  entertainments  with- 
hi  eight  months,  the  place  was  not  a  "public 
place,"  so  as  to  sustain  a  conviction  for  be- 
ing drunk  in  a  public  place.  Pugh  v.  State, 
117  S.  W.  817,  818,  55  Tex.  Cr.  R.  462,  131 
Am.  St.  Rep.  822. 

Public  library 

The  erection  by  a  dty  on  a  square  dedi- 
cated by  it  as  "a  public  place  forever  for  the 
enjoyment  of  the  community  in  general,"  of 
a  public  library  for  the  use  of  the  same  pub- 
lic. Is  not  only  not  Inconsistent  with  the 
purpose  for  which  the  park  was  dedicated, 
but  is  in  aid  and  furtherance  of  its  enjoy- 
ment by  the  public,  but  the  building  can  be 
used  for  strictly  library  purposes  only;  so 
that,  while  rooms  therein  may  be  provided 
as  a  meeting  place  for  the  board  of  library 
directors,  they  cannot  be  provided  for  the 
board  of  education.  Spire  v.  City  of  Los 
Angeles,  87  Pac.  1026,  1028,  150  Cal.  64, 
11  Ann.  Cas.  465. 

Public  park 

The  Condemnation  Law  (Laws  1890,  p. 
266,  c.  95),  prescribing  the  manner  of  proceed- 
ing in  condemnation  proceedings,  and  re- 
pealing prior  acts  In  reference  thereto,  ex- 
cept such  "acts  •  •  *  as  prescribe  a  meth- 
od of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway  or 
street,  avenue  or  public  place  in  an  incor- 
porated city,"  does  not  repeal  the  provisions 
of  Laws  1888,  p.  256,  c.  193,  authorizing  the 
city  of  Rochester  to  acquire  by  condemna- 
tion land  for  public  parks,  which  prescribe 
the  method  of  procedure  in  such  cases,  a 
park  being  a  "public  place"  within  the  mean- 
ing of  the  exception  in  the  repealing  clause. 
In  re  Citj-  of  Rochester,  92  N.  Y.  Supp.  405, 
408,  102  App.  Div.  181. 

Where  a  statute  creating  a  public  park 
declared  that  the  tracts  of  land  taken  for 
park  purposes  should  be  "public  places,"  an 
addition  to  the  park  afterwards  made  was 
also  a  public  place,  and  hence  an  agreement 
of  retainer  whereby  an  attorney  was  engaged 
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to  take  an  lawfal  proceedings  to  obtain  com- 
pensation for  lands,  etc.,  proposed  to  be  tak- 
en for  the  opening  of  streets*  avenues,  and 
^'public  places,"  embraced  proceedings  to  con- 
demn land  for  an  addition  to  the  park.  In  re 
Bobbins,  82  N.  E.  501,  502,  189  N.  Y.  422. 


The  private  operating  room  of  a  prac- 
ticing dentist  prima  facie  is  not  a  public  place 
of  business,  within  the  general  prohibition 
law  (Laws  1907,  p.  81),  making  it  unlawful  to 
sell,  etc.,  at  any  place  of  business,  or  keep 
at  any  other  public  place,  intoxicants;  the 
term  **place  of  business"  meaning  a  place 
where  the  public  generally  are  expressly  or 
impliedly  invited  for  the  purpose  Of  transact- 
ing business  with  the  owner,  and  the  term 
**public  place"  including  a  place  which  for 
the  time  being  is  made  public  by  the  attend- 
ing of  people  who  go  there  with  or  without 
invitation  and  without  restraint.  Cantrell  v. 
State.  70  S.  E.  96.  97,  8  Ga.  App.  725. 

▲  private  bedroom  may  become  a  ''public 
place,"  within  the  gaming  statute,  prohibiting 
gaming  at  a  public  place,  if  it  is  open  to  dif- 
ferent persons  at  different  times  indiscrim- 
inately, who  may  resort  to  it  for  gaming 
without  fipeeial  invitation  from  the  owner. 
Thrasher  v.  State,  53  South.  256,  257, 168  Ala. 
130. 

StihoolhoTLm% 

A  schoolhouse,  where  people  are  assem- 
bled fbr  religious  worship,  is  a  "public  place," 
within  Pen.  Code  1911,  art  204,  punishing  any 
person  found  in  a  state  of  intoxication  in  any 
public  place.  January  v.  State  (Tex.)  146 
S.  W.  555,  557. 


On  a  trial  for  indecent  exposure,  where 
the  exposure  was  made  in  the  store  of  accus- 
ed, in  the  presence  of  a  15  year  old  girl,  and 
in  the  front  part  of  the  store  there  were  plate 
glass  windows  about  three  feet  above  the 
sidewalk,  and  double  doors  made  largely  of 
glass  opening  from  the  store  into  the  street, 
the  store  was  as  a  matter  of  law  a  ''public 
place."  State  V'.  Goldstein,  62  AtL  1006, 1007, 
72  N.  J.  Law,  336. 


Temt 

A  tent  into  which  any  and  all  persons 
could  come  whenever  they  desired,  and  did 
come,  without  invitation  or  knocking,  day  or 
niglit,  was  a  "public  place,"  vdthin  the 
statute  against  gaming.  Tatum  v.  State,  47 
Soutli.  339, 156  Ala.  144. 


An  elm  tree  near  a  schoolhouse  in  a 
county,  previously  designated  as  one  of  the 
•'public  places"  for  posting  notices  by  a  prior 
town  meeting,  and  used  for  some  time  prior 
to  the  posting  of  the  notice  in  question,  and 
covered  with  notices,  is  a  "public  place"  in 
the  usual  acceptation  of  the  term.  Lutgen  v. 
Board  of  (>>m'rs  of  Steams  County,  110  N. 
W.  1,  99  Minn.  49^ 


A  place  in  a  private  yard,,  completely 
shut  out  of  view  from  the  public  highway, 
was  not  a  "public  place,"  within  the  law  re- 
lating to  gaming  in  public  places.  That  the 
place  at  which  a  game  of  cards  was  played 
was  in  the  yard  of  a  boarding  house,  in  the 
absence  of  evidence  that  any  other  game 
had  ever  been  played  there,  did  not  make  it 
a  pubUc  one.  Walker  v.  State,  41  South. 
176,  147  Ala.  699  (citing  Graham  v.  State,  16 
South.  934,  105  Ala.  130 ;  Foster  v.  State,  4 
South.  833,  84  Ala.  451 ;  6  Mayfield's  Dig.  p. 
481,  §  23). 

FUBLIO  POUOT 

"Public  policy"  means-  the  public  good, 
everything  that  tends  clearly  to  undermine 
that  sense  of  security  for  Individual  rights, 
whether  of  personal  liberty  or  private  prop- 
erty, which  any  dtissen  ought*  to  fteel,  is 
against  "public  policy."  Maryland  Trust  CJo. 
V.  National  Mechanics*  Bank,  63  Atl.  70,  79, 
102  Md.  608  (quoting  Goodyear  v.  Brown,  26 
Atl.  665,  155  Pa.  514,  20  L.  R.  A.  838,  35  Am. 
St.  Rep.  903). 

"Public  policy,"  with  respect  to  the  ad- 
ministration of  the  law,  is  that  rule  of  law 
which  declares  that  no  one  can  lawfully  do 
that  which  tends  to  injure  the  public  or  is  df 
rlmental  to  the  public  good.  Russell  v.  Cour- 
ier Printing  &  Publishing  Co.,  95  Pac.  936, 
938,  43  Colo.  321;  Baltimore  Humane  Im- 
partial Soc.,  Aged  Women's  &  Aged  Men's 
Homes,  v.  Pierce,  60  Atl.  277,  279,  100  Md.  520, 
70  L.  R.  A.  485  (quoting  and  adopting  the 
definition  in  Boston  &  A.  R.  Co.  v.  Mer- 
cantile Trust  &  Deposit  Co.,  34  Ati.  778, 
785,  82  Md.  635). 

"The  very  meaning  of  'public  policy*  is 
the  interest  of  others  than  the  parties,  and 
that  Interest  is  not  to  be  at  the  mercy  of  the 
defendant  alone."  Beasley  v.  Texas  &  V.  R. 
Ca,  24  Sup.  Ct.  164,  166, 191  U.  S.  492,  498, 48 
L.  Ed.  274. 

The  "public  policy*  of  the  government  is 
not  limited  to  such  matters  as  are  universally 
considered  as  injurious  to  the  public  inter- 
ests, but  any  acts  reasonably  tending  to  have 
that  effect  may  be  prohibited  by  statute,  and 
thereupon  they  are  against  public  policy. 
United  States  v.  Musgrave,  160  Fed.  700, 
702. 

"Public  policy"  Is  a  variable  quality,  but 
the  principles  to  be  applied  have  always  re- 
mained unchanged  and  unchaageable,  and 
public  policy  is  one  variable  in  so  far  as  the 
habits,  capacities,  and  opportunities  of  the 
public  have  become  varied  and  complex. 
Public  policy  often  changes  as  the  laws 
change,  and  therefore  new  applications  of  old 
principles  are  required.  Whatever  tends  to 
injustice  or  oppression,  restraint  of  liberty, 
restraint  of  legal  right,  whatever  tends  to 
the  obstruction  of  justice,  a  violation  of  a 
statute,  or. the  olistroction  or  perversion  of 
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the  administration  of  the  law  as  to  executive, 
legislative,  or  other  official  action,  whenever 
embodied  in  and  made  the  subject  of  a  con- 
tract, the  contract  is  void  as  against  public 
policy.  Union  Cent  Life  Ins.  Co.  v.  Splnks, 
83  S.  W.  615,  617, 119  Ky.  261,  69  L.  R.  A.  264, 
7  Ann.  Cas.  913  (quoting  and  adopting  defi- 
nition in  Brooks  v.  Cooper,  26  Atl.  978, 50  N.  J. 
Eq.  761,  21  L.  R.  A.  617,  35  Am.  St.  Rep.  793). 

"Public  policy"  is  that  principle  of  the 
law  which  holds  that  no  subject  or  citizen  can 
lawfully  do  that  which  has  a  tendency  to  be 
injurious  to  the  public,  or  against  the  public 
good.  Contracts  are  said  to  be  against  public 
policy  when  they  tend  to  injure  the  state  or 
the  pubUc.  Lawson  v.  Cobban,  99  P.  128,  129, 
38  Mont.  138. 


"1 


'Public  policy"  is  a  vague  expression. 
Story  in  his  work  on  Contracts  says:  "It  has 
never  been  defined  by  the  courts,  but  has  been 
left  free  of  definition  in  the  same  manner  as 
fraud.  It  may  be  safely  said,  however,  that 
wherever  any  contract  conflicts  with  the  mor- 
als of  the  times  and  contravenes  any  establish- 
ed interests  of  society,  it  is  void  as  being 
against  'public  policy.'"  McGuffln  v.  Coyles 
&  Guss,  85  Pac.  954,  961,  16  Okl.  648,  6  L.  R. 
A.  (N.  S.)  524  (quoting  and  adopting  defini- 
tion in  HoUaday  v.  Patterson,  5  Or.  177). 
See,  also,  Victor  v.  Louise  Cotton  Mills,  61  S. 
E.  648.  651,  148  N.  C.  107,  16  L.  R.  A.  (N.  S.) 
1020, 16  Ann.  Cas.  291 ;  Union  Cent.  Life  Ins. 
Co.  V.  Spinks,  83  S.  W.  615,  617,  119  Ky.  261, 
6  L.  R.  A.  264,  7  Ann.  Cas.  913 ;  Wenninger 
V.  Mitchell,  122  S.  W.  1130, 1133, 139  Mo.  App. 
420. 

"Public  policy"  is  in  its  nature  so  uncer- 
tain and  fluctuating,  varying  with  the  habits 
and  fashions  of  the  day,  with  the  growth  of 
commerce  and  the  usages  of  trade,  that  it  is 
dlfiicult  to  determine  its  limits  with  any  de- 
gree of  exactness.  It  has  never  been  defin- 
ed by  the  courts,  but  has  been  left  loose  and 
free  of  definition  in  the  same  manner  as 
fraud.  This  rule  may,  however,  be  safely 
laid  down:  That  whenever  any  contract  con- 
flicts with  the  morals  of  the  time,  and  con- 
travenes any  established  interest  of  society, 
it  is  void  as  being  against  "public  policy." 
In  a  contract  whereby  attorneys  were  to  re- 
ceive in  compensation  for  services  in  litiga- 
tion for  the  recovery  of  land  one-half  the 
land,  a  provision  whereby  the  client  agreed 
not  to  compromise  without  the  consent  of 
her  attorneys  was  not  void  as  contrary  to 
"public  policy."  Lipscomb  v.  Adams,  91  S. 
W.  1046,  1048,  193  Mo.  530,  112  Am.  St  Rep. 
500  (quoting  and  adopting  definition  in  Story, 
Cont.  $  546). 

"There  is  no  precise  definition  of  'pub- 
lic policy,'  and  consequently  no  absolute  rule 
by  which  a  contract  can  be  measured  or  test- 
ed to  determine  whether  or  not  it  Is  con- 
trary to  public  policy.  Each  case,  as  it 
arises,  must  be  Judged  and  determined  ac- 
cording to  its  own  peculiar  circumstances. 


The  policy  of  the  state  or  of  the  nation  is  to 
be  found  in  its  constitution  and  its  statutes, 
and,  when  cases  arise  concerning  matters 
upon  which  they  are  silent,  then  in  its  judi- 
cial decisions  and  the  constant  practice  of  the 
government  ofl^cials  courts  will  not  look  to 
other  sources  to  determine  the  public  policv 
of  a  state."  A  contract  binding  a  physician 
to  furnish  medical  attention  to  a  patient  for 
life  for  a  specified  consideration  is  not  void 
as  contrary  to  public  policy  as  furnishing  an 
incentive  to  the  commission  of  crime.  Zeig- 
ler  V.  Illinois  Trust  &  Sav.  Bank,  91  N.  E. 
1041,  1045,  245  111.  180,  28  L.  R.  A.  (N.  S.) 
1112,  19  Ann.  Cas.  127. 

That  "public  policy"  which  will  render 
a  contract  mala  in  se  for  its  opposition  there- 
to embraces  all  acts  or  contracts  which  tend 
clearly  to  endanger  the  public  health,  the 
public  morals,  confidence  in  the  purity  or  the 
administration  of  the  law,  or  to  undermine 
that  sense  of  security  for  individual  rights, 
whether  of  personal  liberty  or  private  prop- 
erty, which  every  citizen  has  a  right  to  feel. 
A  contract  between  a  layman  and  a  lawyer, 
by  which  the  former  undertakes  and  agrees, 
in  consideration  of  a  division  of  the  fees  re- 
ceived by  the  latter,  to  hunt  up  and  bring  to 
the  attorney  persons  having  causes  of  action 
against  railroad  companies  for  personal  in- 
juries, is  contrary  to  public  policy  and  void. 
Holland  v.  Sheehan,  122  N.  W.  1,  2,  3,  108 
Minn.  362,  23  L.  R.  A.  (N.  S.)  610,  17  Ann. 
Cas.  687. 

"Lord  Brougham  defined  'public  policy' 
as  that  principle  of  the  law  which  holds  that 
no  subject  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public  or 
against  the  public  good,  which  may  be  term-' 
ed  the  policy  of  the  law,  or  public  policy  in 
relation  to  the  administration  of  the  law." 
Lord  Chief  Justice  Wilmot  said:  "It  Is  the 
duty  of  all  courts  of  Justice  to  keep  their 
eye  steadily  upon  the  Interests  of  the  public, 
even  In  the  administration  of  commutative 
Justice,  and  when  they  find  an  action  is 
founded  upon  a  claim  injurious  to  the  pub- 
lic, and  which  has  a  bad  tendency,  to  giv 
it  no  countenance  or  assistance  in  foro  dv- 
ili."  Thus,  where  plaintifl!  contracted  with 
defendants  to  procure  legislative  action  for 
the  sole  purpose  of  depreciating  the  market 
value  of  the  securities  of  a  certain  corpora- 
tion, with  a  provision  that  any  profit  arising 
from  speculating  in  such  securities  by  sell- 
ing them  short  and  covering  at  an  anticipat- 
ed decline  should  be  divided  between  the  par- 
ties, such  contract  is  void  as  against  public 
policy.  Veazey  v.  Allen,  66  N.  B.  103,  105, 
173  N.  Y.  359,  62  L.  R.  A.  362. 

A  contract  is  not  void  as  against  pub- 
lic policy  unless  It  is  injuilous  to  the  inter- 
ests of  the  public,  or  contravenes  some  es- 
tablished interest  of  society,  and  the  public 
policy  of  a  state  or  nation  should  be  deter- 
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mined  by  tts  Coii8tltutl<m,  laws,  and  judl- 
dal  proceedings,  and  conrts  should  hold 
themselres  bound  to  the  observance  of  ex- 
treme caution  when  called  upon  to  declare  a 
transaction  void  on  the  ground  of  public  pol- 
icy and  prejudice  to  the  public  interest.  At- 
lantic Coast  Line  R.  Co.  v.  Beazley,  45  South. 
761,  785,  786,  54  Fla.  311.  See,  also,  Warren 
V.  Bouvler,  124  N.  Y.  Supp.  641,  (^  68  Misc. 
Rep.  159. 

•••Public  policy'  •  ♦  •.  is  an  uncer- 
tain. Indefinite  term,  and  when  judges  come 
to  apply  the  doctrine  they  must  take  care 
that  they  do  not  trespass  upon  the  right  to 
make  contracts  as  parties  see  proper,  so  long 
as  they  do  not  violate  some  principle  or  pol- 
icy of  law."  A  contract  executed  on  en- 
trance Into  an  old  men*s  home,  whereby  any 
property  which  the  Inmate  may  receive  in 
the  future  Is  to  become  the  property  of  the 
home,  is  unenforceable,  as  against  "public 
policy.*'  Baltimore  Humane  Impartial  Soc. 
&  Aged  Women's  ft  Aged  Men's  Homes  v. 
Pierce,  60  Aa  277,  279,  100  Md.  520,  70  L. 
R.  A.  485. 

The  public  policy  of  this  state  Is  neces- 
sarily confined  to  the  regulation  of  its  own 
affairs  and  transactions  occurring  within  its 
sovereignty.  No  state  can  be  said  to  have 
a  public  policy  as  to  the  administration  of 
justice,  or  as  to  the  service  of  quasi  public 
agencies,  or  aa  to  contracts  made  with  re- 
spect thereto,  transpiring  wholly  abroad. 
The  public  policy  of  a  state  can  no  more 
have  extraterritorial  effect  than  can  a  stat- 
ute of  the  state.  Cleveland,  C,  C.  &  St  L. 
Ry.  Co.  V.  Druleu,  80  S.  W.  778,  780,  118  Ky. 
237.  66  L.  R.  A.  276,  4  Ann.  Cas.  1102. 

As  soTen&ed  by  Oonstitvtion,  lavs,  or 
Judieial  deelaioBS 

By  "public  policy"  Is  Intended  the  policy 
of  the  state,  as  evidenced  by  its  Constitution 
and  statutes,  and  the  provisions  of  the  com- 
mon law  as  evidenced  by  the  decisions  of  its 
courts.  Glover  v.  Baker,  83  AtL  916,  032,  76 
N.  H.  393. 

•*The  'piibllc  policy'  of  the  government  Is 
to  be  found  in  the  Constitution  and  the  laws, 
and  the  course  of  administration  and  deci- 
sion." St  Louis  Min.  &  Mill.  Co.  v.  Montana 
Min.  Co.,  19  Sup.  Ct.  61,  63,  171  U.  S.  650, 655, 
43  L.  Ed.  320. 

"It  must  not  be  forgotten  that  the  right 
of  private  contract  Is  no  small  part  of  the 
liberty  of  the  citizen,  and  that  the  usual  and 
most  Important  function  of  courts  of  Justice 
is  rather  to  maintain  and  enforce  contracts, 
than  to  enable  parties  thereto  to  escape  from 
their  obligation  on  the  pretext  of  'public  pol- 
icy,* unless  it  clearly  appear  that  they  con- 
travene public  right  or  the  public  welfare." 
Baltimore  &  O.  8.  W.  R.  Co.  v.  Voigt,  20 
Sup.  Ct  385,  387,  176  U.  S.  498,  505,  44  L.  Ed. 
660L 


The  "public  policy"  of  the  state  Is  to  be 
determined  in  large  measure  from  its  Consti- 
tution, legislation,  judicial  decisions,  and 
the  practice  of  the  executive  department, 
and,  when  the  Legislature  has  acted  on  a 
subject  on  which  It  has  power  to  legislate, 
public  policy  is  what  the  statute  Indicates. 
People  ex  reL  Healy  v.  Shedd,  89  N.  E.  332, 
334,  241  111.  155;  Moorshead  v.  United  Rys. 
Co.  of  St  Louis,  96  S.  W.  26;L,  271,  203  Mo. 
121. 

The  **publlc  policy"  of  a  state  is  to  be 
found  in  its  statutes,  and,  when  they  have 
not  directly  spoken,  then  in  the  decisions  of 
the  courts  and  in  the  constant  practice  of 
government  oflScials.  Perry  v.  United  States 
School  Furniture  Co.,  88  N.  B.  444,  447,  232 
111.  101  (quoting  Harding  v.  American  Glucose 
Co.,  55  N.  B.  577,  599,  182  IlL  551,  616,  64  L. 
R.  A.  738,  74  Am.  St  Rep.  189). 

"The  'public  policy'  of  the  nation  or 
state  must  be  determined  by  its  Constitution, 
laws,  and  Judicial  decisions."  Southern  Ry. 
Co.  V.  Blunt  &  Ward,  155  Fed.  496,  497  (cit- 
ing U.  S.  V.  Trans-Mlssourl  Freight  Ass'n, 
58  Fed.  69,  7  C.  C.  A.  15,  24  L.  R.  A.  73; 
Swann  v.  Swann,  21  Fed.  299;  Hartford  Fire 
Ins.  Cto.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  70 
Fed.  201,  17  C.  C.  A.  62,  30  L.  R  A.  193; 
s.  c,  20  Sup.  Ct  33,  175  U.  S.  91.  44  L.  Ed. 
84). 

"PubUc  Policy"  Is  that  principle  or  poli- 
cy of  the  law  which  prevents  one  from  doing 
that  which  is  injurious  to  the  public  or 
against  the  public  good,  and  is  a  question  of 
law,  and  not  of  fact,  the  public  interest 
and  not  the  interest  of  individuals  alone, 
being  considered  in  determining  what  is  pub- 
lic policy,  and  when  the  question  is  not  con- 
trolled by  the  federal  Constitution  or  laws, 
or  by  general  principle  of  law,  it  Is  deter- 
mined by  the  Constitution  and  statutes  of 
the  several  states  or  the  declarations  of 
their  highest  courts.  McClanahan  v.  Breed- 
ing, 88  N.  E.  695,  697,  172  Ind.  457. 

"Public  policy"  on  a  given  subject  is  de- 
termined either  by  the  Constitution  Itself  or 
by  statutes  passed  within  constitutional  lim- 
itations, and  in  the  absence  of  such  consti- 
tutional or  statutory  determination  by  de- 
cisions of  the  courts;  and  hence  a  constitu- 
tional statute  cannot  be  contrary  to  public 
policy,  since  It  is  public  policy.  Borgnis  v. 
Falk  Co.,  133  N.  W.  209,  216,  147  Wis.  327, 
37  L.  R.  A.  (N.  S.)  489. 

"By  'public  policy'  Is  intended  the  policy 
of  the  state  as  evidenced  by  its  laws.  When 
the  issue  is  its  policy  in  respect  to  any  ques- 
tion, the  only  matters  which  can  be  consid- 
ered are  its  Constitution  and  statutes  and 
the  provisions  of  the  common  law  as  evi- 
denced by  the  decisions  of  the  courts,  for 
the  common  law,  modified  by  the  Constitu- 
tion and  the  statutes  of  the  state,  is  the  law 
of  the  state."    Spead  v.  Tomlinson,  59  Atl. 
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376,  397,  73  N.  H.  46,  68  L.  R.  A.  432  (citing 
Vidal  V.  Girard,  2  How.  127,  1§7,  11  L.  Ed. 
205;  People  v.  Hawkins,  51  N.  B.  257,  157 
N.  Y.  1,  12,  42  L.  R.  A.  490,  68  Am.  St.  Rep. 
736;  Consumers*  Oil  Co.  v.  Nunnemaker,  41 
N.  E.  1048,  142  Ind.  564.  51  Am.  St  Rep. 
193,  196). 

The  **public  policy"  of  a  state  which  ren- 
ders contracts  void  is  found  in  its  statutes 
and  in  the  decisions  of  its  courts  and  in  the 
constant  practice  of  government  otBcials ;  but 
the  court  may  not  declare  a  contract  void 
as  contrary  to  public  policy,  except  in  cases 
free  from  doubt,  since  contracts  between 
parties  capable  of  contracting  are  presump- 
tively legal  and  enforceable  unless  the  con- 
tract itself  discloses  its  illegality.  Burley 
Tobacco  Society  v.  GiUaspy  (Ind.)  100  N.  E. 
89,  92. 

The  term  "public  policy"  Is  not  limited 
to  matters  which  are  expressly  forbidden  by 
statute  for  reasons  of  public  policy,  but  ex- 
tends to  matters,  though  not  expressly  stat- 
ed, which  are  within  the  reason  declared  by 
the  statute.  People  v.  Collins,  99  Pac.  1109, 
1110,  9  Cal.  App.  622. 

The  **publlc  policy"  of  New  Jersey  is  the 
creature  not  of  the  courts  but  of  the  legis- 
lature; the  courts  have  nothing  to  do  with 
forming  it,  and  can  only  recognize  it  like  any 
other  matter  of  public  law.  Bigelow  v.  Old 
Dominion  Copper  Mining  &  Smelting  (^.,  71 
Aa  153,  174,  74  N.  J.  Eq.  457. 

• 

A  statute  not  repugnant  to  the  Constitu- 
tion cannot  be  held  void  by  the  courts  as 
contrary  to  "public  policy."  What  is  and 
what  is  not  "public  policy"  must  be  deter- 
mined by  the  written  and  the  unwritten  law, 
giving  precedence  to  the  former  where  the 
two  are  in  conflict.  While  contracts  may 
be  void  as  being  contrary  to  the  policy  of 
the  law,  statutes  are  never  said  to  be  con- 
trary to  "public  policy"  in  any  other  sense 
than  contrary  to  constitutional  policy.  As 
was  said  by  Baron  Parke,  in  Egerton  v. 
Bfownlow,  4  H.  L.  Cas.  122,  123:  "It  Is  the 
province  of  the  statesman  and  not  of  the 
lawyer  to  discuss,  and  of  the  Legislature  to 
determine,  what  Is  best  for  the  public  good, 
and  to  provide  for  It  by  proper  enactments. 
It  Is  the  province  of  the  judge  to  expound 
the  law,  to  declare  public  policy  as  he  finds 
it  in  the  unwritten  and  written  law.  Pub- 
lic policy  is  a  proper  ground  for  a  decision 
only  in  the  sense  of  the  policy  of  the  law, 
not  in  the  sense  of  mere  Judicial  notions 
as  to  what  is  best  for  the  public  good.  An 
act  [speaking  of  an  act  inter  partes]  is  prop- 
erly said  to  be  illegal  when  it  is  contrary  to 
the  principles  of  established  law."  Julien 
V.  Model  Building,  Ix)au  &  Invest  Co.,  92 
N.  W.  561,  565,  116  Wis.  79,  61  L.  R  A. 
668. 

The  "public  policy"  of  a  state  varies 
from  time  to  time,  and  is  ^ot  to  be  measured 


by  the  private  convictions  or  ootiona  of  the 
individual  judge,  but  by  referring  to  legis- 
lative enactments  and,  in  their  absence,  to 
the  decisions  of  the  courts.  Picket  Pub.  Co. 
V,  Board  of  Oom'rs  of  Carbon  County,  92 
Pac.  524,  525,  36  Mont  188,  13  L.  R.  A. 
(N.  S.)  1115,  122  Am.  St  Rep.  352,  12  Ann. 
Cas.  986. 

Tlie  "public  policy**  of  a  state  Is  to  be 
gathered  from  its  public  history,  the  trend 
of  its  laws,  and  the  conduct  and  practice  of 
its  public  oflidals,  in  the  administration  of 
its  laws  and  the  transaction  of  its  public 
business.  Pike  v.  State  Board  of  Land 
Com'rs,  113  Pac.  447,  463,  19  Idaho,  268,  Ann. 
Cas.  1912B,  1344. 

The  public  policy  the  court  Is  concerned 
with  in  determining  whether  a  contract  is 
void  is  that  evidenced  by  the  Constitution, 
the  statutes,  or  definite  principles  of  custom- 
ary law,  developed  by  the  course  of  judicial 
decision,  and  the  court  should  not  declare 
a  contract  void  on  such  a  ground,  except  in 
a  case  free  from  doubt  Couch  v.  Hutchin- 
son, 57  South.  75,  76,  2  Ala.  App.  444. 

The  "public  policy"  of  a  state  is  the  law 
of  that  state  as  found  in  Its  Constitution, 
its  statutory  enactments,  and  its  judicial  rec- 
ords. And  when  such  policy,  touching  a  par- 
ticular subject,  has  been  declared  by  statute, 
it  is  limited  by  such  statute,  and  the  courts 
have  no  authority  to  say  that  the  Legislature 
should  have  made  it  of  wider  application. 
Thus  where  the  Legieaature  has  provided,  in 
plain  and  peremptory  language,  that  a  hus- 
band shall  inherit  from  his  deceased  wife, 
the  court,  on  the  ground  of  public  policy, 
cannot  disinherit  him  because  he  felonious- 
ly killed  his  wife  to  acquire  her  property. 
McAllister  y.  Fair,  84  Pac.  112,  114,  72  Kan. 
533,  3  L.  R.  A.  (N.  8.)  726, 115  Am.  fit  Rep. 
233,  7  Ann.  Cas.  973. 

A  provision  in  a  life  policy  to  the  effect 
that  no  suit  shall  be  maintained  thereon, 
unless  begun  within  one  year  from  the  death 
of  the  insured,  is  void,  as  in  contravention 
of  "public  policy";  the  statute  prescribing  a 
period  of  15  years  for  actions  on  such  con- 
tracts. The  **public  policy"  of  the  state 
means  the  law  of  the  atate,  whether  found 
in  the  Constitution  or  statutes,  or  the  judi- 
cial records.  Union  Cent  Life  Ins.  Co.  v. 
Spinks,  83  S.  W.  615,  617,  119  Ky.  261,  69 
L.  R.  A.  264,  7  Ann.  Cas.  913  (quoting  People 
V.  Hawkins,  51  N.  E.  257,  157  N.  Y.  12,  42 
L.  R..A.  490,  68  Am.  St  Rep.  736). 

The  courts  must  look  to  the  Constitution 
and  the  statutes  to  determine  the  public  pol* 
icy  of  the  state  on  a  given  subject,  henc< 
the  words  "public  policy,"  as  used  in  section 
1  of  the  Anti-Trust  Act  of  June  10,  1908 
(Laws  1907-08,  c.  83,  art  1),  are  interpreted 
to  mean  the  law  of  the  state  whether  found 
in  the  Constitution  or  the  statutes.  A  con- 
stitutional statute  cannot  be  contrary  to  pub- 
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lie  policy,  since  it  is  public  policy.    State  v. 
Coyle,  122  Pac.  243,  264,  7  Okl.  Cr.  50. 

The  "public  policy"  of  the  government  Is 
to  be  fonnd  in  its  statutes,  and,  when  they 
have  not  directly  spoken,  then  in  the  deci- 
sions of  the  courts  and  the  constant  practice 
of  the  government  officials;  but,  when  the 
lawmaking  power  speaks  upon  a  particular 
subject  over  which  It  has  constitutional  pow- 
er to  legislate,  "public  policy"  In  such  a  case 
is  what  the  statute  enacts.  If  the  law  pro- 
hibit any  contract  or  combination  in  restraint 
of  trade  or  commerce,  a  contract  or  combina- 
tion made  In  violation  of  such  law  is  void, 
whatever  may  have  been  theretofore  decided 
by  the  courts  to  have  been  the  "public  policy'' 
of  the  country  on  that  subject.  Logan  & 
Bryan  v.  Postal  Telegraph  &  Cable  Co.,  157 
Fed.  570,  587  (quoting  and  adopting  the  def- 
inition in  United  States  v.  Trans-Missouri 
Frelj^ht  Association,  17  Sup.  Ct  540,  166  U. 
S.  290,  340,  41  L.  Ed.  1007). 

Acts  1904,  p.  870,  c.  508,  providing  for 
the  holding  of  primary  elections  and  requir- 
ing the  candidates  to  pay  a  fee,  to  be  used  In 
defraying  the  expenses  of  holding  the  elec- 
tion. Is  not  void  as  contrary  to  public  pol- 
icy, because  public  policy,  without  having  its 
foundation  in  the  Constl^iou,  cannot  re- 
strain the  legislative  autbm^ty  of  the  Gen- 
eral Assembly.  Kenneweg  v.  Alleghany  Coun- 
ty Com'rs,  62  Ati.  249,  251,  102  Md.  119. 

PUBUCC  POWER 

The  powers  delegated  to  a  municipal  cor- 
poration by  the  Legislature,  authorizing  it 
to  regulate  wharves,  and  to  charge  and  col- 
lect wharfage  for  their  use,  are  "public  or 
legislative  i)owers"  and  Incapable  of  delega- 
tion or  of  surrender  by  the  municipality.  A 
municipality  cannot  therefore  surrender  the 
powers  by  leasing  the  exclusive  use  and  con- 
trol of  its  wharves  for  any  period  of  time, 
without  express  statutory  authority  so  to  do. 
Oliver  V.  Inhabitants  of  City  of  Burlington, 
67  AtL  43,  75  N.  J.  Law,  227. 

Municipalities  have  two  classes  of  pow- 
ers, the  one  political,  public,  in  exercise  of 
which  they  govern  their  people  and  act  as 
delegates  of  the  state,  the  other  private,  in 
exercise  of  which  they  act  for  advantage  of 
their  inhabitants  and  themselves.  City  of 
Winona  v.  Botzet,  169  Fed.  321,  322,  94  C.  C. 
A.  563,  23  L.  R.  A.  (N.  S.)  204. 

PUBUC  PBOPXSITT 

"Public  property'*  may  be  defined  as  that 
which  is  dedicated  to  the  public  use  and  over 
which  the  state  exercises  control  and  domin- 
ion. Hartman  v.  Treslse,  84  Pac.  685,  690, 
36  Colo.  146,  4  L.  R.  A.  (N.  S.)  872. 

"Public  property"  Is  what  belongs  to  the 
government — federal,  state,  or  municipal. 
State  ex  reL  Louisiana  Imp.  Co.  v.  Board  of 
AsaesBora,  36  South.  91»  97,  111  La.  982. 


The  words  **pnblic  property,"  as  used  in 
PoL  Code  1895,  §  762,  which  exempts  from 
taxation  all  public  property,  includes  a  build- 
ing and  a  stock  of  liquors  owned  by  a  mu- 
nicipal corporation  and  operated  by  It  as 
a  dispensary ;  and  this  is  so  though  the  town 
had  no  legal  authority  to  maintain  and  oi>- 
erate  a  dispensary.  Walden  v.  Town  of 
Whlgham,  48  S.  B.  159, 120  Ga.  646. 

The  phrase  **public  property  used  for 
public  purposes,"  as  used  in  a  constitutional 
provision  empowering  the  Legislature  to  ex- 
empt public  property  used  for  public  pur- 
poses from  taxation,  authorizes  the  exemp- 
tion of  property  owned  by  a  dty  necessary 
to  the  exercise  of  governmental  duties ;  but 
not  property  held  and  used  by  a  city  for 
mere  money-making  purposes,  or  for  the  com- 
fort of  its  citizens.  Bonds  of  a  lighting  com- 
pany given  to  the  city  in  consideration  for 
the  sale  of  its  lighting  plant  to  the  company, 
the  Income  of  which  is  used  by  the  city  for 
the  lighting  of  its  streets,  are  not  such  pub- 
lic property.  Board  of  Councilmen  of  City  of 
Frankfort  v.  Commonwealth  (Ky.)  82  S.  W. 
1008,  1009. 

Roads  and  bridges  do  not  constitute  "pub- 
lic property"  owned  by  the  county  within  the 
meaning  of  a  statute  providing  for  the  adjust- 
ment of  Uabilities  on  division.  The  cost  and 
not  the  actual  value  of  the  public  property 
remaining  in  original  county  must  be  ac- 
counted for  without  taking  into  consideration 
any  depredation  or  appreciation  in  the  val- 
ue of  such  property.  The  record  books  re- 
maining in  the  various  county  offices  of  the 
original  county  are  "public  property"  owned 
by  it,  and  the  cost  thereof  is  properly  debited 
to  such  county.  State  v.  Amundson,  185  N. 
W.  1117,  1118,  1119,  23  N.  D.  238. 

Clothing  furnished  to  a  soldier  by  tha 
United  States  under  a  clothing  allowan* 
does  not  become  his  private  property  which 
he  has  a  right  to  dispose  of  while  in  the  serv- 
ice, but  is  "public  property"  within  section 
35  of  the  Penal  Code  (Act  March  4,  1909,  c. 
321,  35  Stat.  1095),  which  makes  it  a  criminal 
offense  to  knowingly  purdiase  or  receive  in 
pledge  from  any  soldier  "any  arms,  equip- 
ments, ammunition,  clothes,  military  stores, 
or  "other  public  property,  whether  furnished 
to  the  soldier  •  ♦  ♦  under  a  clothing  al- 
lowance or  otherwise,  such  soldier  •  ♦  • 
not  having  the  lawful  right  to  pledge  or  sell 
the  same."  Ontai  v.  United  States,  188  Fed. 
310,  311,  110  C.  C.  A.  288. 

A  levee  constructed  by  the  trustees  of  a 
reclamation  district  on  a  right  of  way  pro- 
cured for  that  purpose  is  a  part  of  the  works 
which  the  trustees  of  the  district  are  author- 
ized to  take  materials  for  and  construct  for 
the  purpose  of  reclaiming  and  keeping  re- 
claimed the  land  within  the  district,  under 
Pol.  Code,  I  3454,  and  is  "public  property  ac- 
quired by  the  agents  of  the  state  for  state 
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purposes."  Reclamation  Dlst.  No.  551  v.  Su- 
perior Court  of  Sacramento  County,  90  Pac. 
545,  546,  151  Cal.  263. 

A  city  waterworks  system  is  of  a  gov- 
ernmental and  public  nature,  and  Is  exempt 
from  taxation  under  Const.  §  170,  providing 
that  there  shall  be  exempt  from  taxation 
"public  property"  used  for  public  purposes. 
Commonwealth  v.  City  of  Covington,  107  S. 
W.  231,  128  Ky.  36,  14  L.  R.  A.  (N.  S.)  1214. 
See,  also.  Bell  v.  City  of  Louisville  (Ky.) 
106  S.  W.  862. 

Am  property 

See  Property. 

PTTBLIO  PROSECtTTION' 

Const,  art.  4,  §  1,  created  the  oflBce  of 
Attorney  General  requiring  him  to  perform 
such  duties  as  should  be  prescribed  by  the 
Constitution  and  by  law,  and  by  Rev.  St. 
1908,  §  €168,  he  was  required  to  appear  for 
the  state,  prosecute  and  defend  all  actions 
and  proceedings,  civil  and  criminal,  in  which 
the  state  should  be  a  party  or  interested, 
when  required  to  do  so  by  the  Governor  or 
General  Assembly.  By  Laws  1891,  pp.  240- 
242,  the  courts  were  invested  with  the  same 
power  and  jurisdiction  to  try  prosecutions  on 
information  as  they  had  been  authorized  to 
do  by  indictment,  section  2  providing  that  all 
informations  should  be  filed  in  term  time  in 
the  court  having  Jurisdiction  of  the  offense 
by  the  district  attorney  of  the  proper  county 
as  informant,  and  his  name  should  be  sub- 
scribed thereto  either  by  himself  or  by  his 
deputy.  Section  4  prescribed  a  form  of  in- 
formation in  which  the  district  attorney  ap- 
peared as  the  charging  officer,  and  section  5 
declares  that  all  provisions  of  law  applicable 
to  prosecutions  on  iildictments,  to  writs  and 
process  therein,  and  the  issuing  of  service 
thereof,  to  motions,  pleadings,  trials,  and 
punishments,  or  to  the  passing  or  execution 
of  any  sentence,  and  to  all  proceedings  in 
cases  of  indictment,  whether  in  court  of 
original  or  appellate  jurisdiction,  shall  apply 
to  informations  and  to  all  prosecutions  and 
'proceedings  thereon.  Held,  that  the  words 
"district  attorney,"  as  used  in  such  act, 
should  be  construed  as  synonymous  with 
"public  prosecutor,"  and  hence  the  Attorney 
General  has  authority  to  charge  by  informa- 
tion in  the  name  of  the  people  the  commis- 
sion of  a  felony  and  to  prosecute  the  pro- 
ceedings in  the  district  court  People  v.  Gib- 
son, 125  Pac.  531,  535,  53  Colo.  231. 

PTTBIiIO  PURPOSE 

The  phrase  "used  for  public  purposes," 
in  a  constitutional  provision  empowering  the 
Jjegislature  to  exempt  public  property  used 
for  public  puri)oses  from  taxation,  means  the 
same  as  the  Vords  "used  for  governmental 
purposes."  Board  of  Councilmen  of  City  of 
Frankfort  v.  Commonwealth  (Ky.)  82  S.  W. 
1008,  1009. 


Where  nonnegotiable  bonds,  acquired  by 
a  city  as  a  part  of  the  consideration  for  the 
sale  of  a  gas  plant,  are  held  by  the  city  sole- 
ly for  the  purpose  of  devoting  the  income  to 
paying  the  expenses  of  lighting  the  streets, 
they  are  used  for  "public  purposes,"  within 
Const  II  170,  171,  providing  that  public 
property  used  for  "public  purposes"  shall  be 
exempt  from  taxation  and  that  taxes  shall 
be  levied  and  collected  for  "public  purposes." 
Board  of  Councilmen  of  City  of  Frankfort  v. 
Commonwealth  (Ky.)  94  S.  W.  648,  650. 

A  statute,  enacted  for  the  declared  pur- 
pose of  promoting  the  public  welfare  by  a 
gratuity  of  $125  to  each  veteran  of  the  Civil 
War,  to  be  paid  to  every  person  not  a  con- 
script or  a  substitute,  and  who  has  not  re- 
ceived a  bounty  from  the  commonwealth,  or 
any  city  or  town  therein,  who  served  in  the 
army  or  navy  to  the  credit  of  the  common- 
wealth, and  who  was  honorably  discharged 
from  such  service,  with  the  declared  Inten- 
tion that  the  gift  shall  not  be  a  bounty  or 
payment  for  services  rendered,  but  a  testi- 
monial for  meritorious  service,  is  within  the 
taxing  power  of  the  Legislature,  as  the  ap- 
propriation of  money  for  a  "public  purpose." 
In  re  Opinion  of  the  Justices,  98  N.  E.  338, 
339,  211  Mass.  608. 

A  tax  levied^y  the  legislature  is  for  a 
public  purpose,  so  as  to  render  it  constitu- 
tional, where  it  is  for  the  support  of  govern- 
ment, or  for  any  of  the  recognized  objects  of 
government,  or  if  its  proceeds  will  directly 
promote  the  welfare  of  the  community  in 
equal  measure.  Beach  v.  Bradstreet,  82  Atl. 
1030,  1032,  85  Conn.  344,  Ann.  Cas.  1913B, 
946. 

The  issuance  of  county  bonds  to  aid  in 
the  establishment  of  a  training  school  for 
teachers  in  accordance  with  the  provisions  of 
chapter  820,  p.  1165,  Acts  1907,  and  carried 
out  by  Acts  1907,  p.  733,  c.  493,  is  for  a  "pub- 
lic purpose,"  and  not  violative  of  the  Consti- 
tution, as  not  within  the  scope  and  purpose 
of  a  municipal  corporation.  Cox  v.  Commis- 
sioners of  Pitt  County,  60  S.  B.  516,  517,  146 
N.  C.  584,  16  L.  R.  A.  (N.  S.)  253. 

Tax  levied  to  raise  a  fund  to  provide  in- 
dustrial insurance  and  benefits  to  injured  em- 
ployes engaged  in  the  extrahazardous  occu- 
pation of  coal  mining  is  for  a  "public  pur- 
pose," notwithstanding  the  act  operates  to 
the  direct  benefit  of  the  injured  employ^  or 
his  dependents,  and  not  directly  to  the  public 
generally.  Cunningham  v.  Northwestern 
Imp.  Co.,  119  Pac.  554,  562,  44  Mont.  180. 

Under  Const,  pt  2,  c.  1,  {  1,  art.  4,  pro- 
viding that  the  taxes  imposed  by  the  general 
court  are  to  be  disposed  of  for  the  public 
service  in  the  defense  of  the  government  of 
the  commonwealth  and  the  protection  of  its 
subjects,  and  chapter  2,  |  1,  arts.  7,  10,  and 
articles  4,  5,  of  the  amendments,  providing 
for  the  control  and  organization  of  the  mi- 


PUBLIC  PUBPOSB 


81 


PUBLIC  RBCORD 


fltla,  and  in  view  of  Const  U.  S.  art  1»  I  6, 
glying  Congress  power  to  raise  money  to 
maintain  the  militia,  the  maintenance  of  the 
militia  is  a  "pnblic  purpose,"  for  which  taxes 
may  be  imposed.  Hod^on  v.  City  of  Haver- 
hill,  79  N.  E.  830,  831,  ld3  Mass.  406  (citing 
City  of  Lowell  v.  Oliver,  8  Allen  [90  Mass.] 
247). 

The  appropriation  nnder  the  act  of  Feb- 
roary  20,  1904  (Acts  1904,  p.  83,  c.  7),  of  $15,- 
000  annnally  to  a  private  corporation  organ- 
ized under  the  laws  of  the  state  for  purely 
charitable  purposes,  and  conducted  solely  to 
seek  out  destitute  diildren  and  provide  for 
them  homes,  and  where  they  will  be  under 
supervision  of  the  institution  during  their 
minority,  is  for  a  "public  purpose,**  within 
Const  S  171,  providing  that  taxes  shall  be 
levied  for  public  purposes  only.  Hager  v. 
Kentucky  Children's  Home  Soc.,  88  a  W.  e05» 
607,  119  Ky.  235,  67  L.  B.  A.  815. 

Under  the  revised  tax  law  of  IWS  (P. 
L.  1903,  p.  895,  (  8,  par.  2),  which  exempts 
''the  property  of  the  United  States  .and  of 
the  state  of  New  Jersey,  and  of  the  respec- 
tive counties,  school  districts  and  taxing 
districts  when  used  for  'public  purposes,'** 
property  used  by  a  city  for  the  purpose  of 
maintaining  and  operating  a  public  water 
supply  system  established  under  statutory 
authority  Is  exempt  from  taxation.  Perth 
Amboy  V.  Barker,  65  Atl.  201,  202,  74  N.  J. 
Law,  127. 

Where  the  rents  received  by  a  city  for 
its  wharf  property  leased  to  various  persons 
for  operation  of  such  business  establishments 
as  receive  materials  and  ship  manufactured 
products  by  boat  are  turned  Into  the  sinking 
fund  for  payment  of  interest  and  principal 
of  the  bonded  indebtedness,  after  policing, 
Ugbting,  and  repairing  the  property,  the 
property  is  used  for  public  puri)oses  within 
Const  f  170.  Commonwealth  v.  City  of  Lou- 
isville (Ky.)  119  S.  W.  16L 

A  strip  of  land  owned,  though  never 
used,  by  a  railroad  company,  but  leased  by 
it  to,  and  occupied  by  the  loading  platforms 
of,  a  mill  company,  is  not  devoted  to  a  "pub- 
he  purpose,"  so  as  to  be  exempt  from  con- 
demnation for  the  track  of  another  railroad 
company,  though  it  adds  to  the  convenience 
of  tbe  mill  company  in  loading  Its  products 
oo  the  cars  of  the  railroad  company  owning 
the  strip  when  switched  onto  the  track  of 
the  mill  company ;  it  being  the  use  to  which 
the  property  Is  applied,  and  not  its  owner- 
ship, which  marks  the  use  as  public  or  pri- 
vate, and  the  test  of  whether  the  use  is 
public  being  whether  the  property  is  im- 
pressed with  a  trust  in  favor  of  the  public, 
so  that  its  use  is  not  of  grace,  but  of  right, 
which  cannot  be  defeated  at  the  owner's 
wilL  State  ex  reL  Milwaukee  Terminal  R. 
(3o.  V.  Superior  Court  for  King  County,  103 
Pac  469,  473,  54  Wash.  365. 


PUBUO  QUASI  COBPOBATIOK 

See,  also,  Quasi  Public  Corporation. 
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Public  quasi  corporations'  are  defined 
as  subdivisions  of  the  state's  territory,  such 
as  counties,  townships,  school  districts  and 
the  like,  which  are  created  by  the  Legis- 
lature for  public  purposes  and  without  re- 
gard to  the  wishes  of  the  inhabitants.*'  They 
are,  in  essence,  local  branches  of  the  state 
government,  though  clothed  in  a  corporate 
form  in  order  that  they  may  better  perform 
the  duties  imposed  upon  them.  Smith  v. 
Board  of  Trustees  of  RobersonviUe  Graded 
School,  53  S.  B.  524,  627,  141  N.  C.  143,  8 
Ann.  Cas.  529  (quoting  and  adopting  Abbott 
on  Municipal  (Corporations,  {  8;  and  citing 
and  adopting  Smith,  Mod.  Law  Mun.  Corp. 
II  6,  9;  Beach,  Pub.  Corp.  i  3;  Dillon,  Mun. 
Corp.  II  23,  24,  25). 

FUBUO  RECORD 

As  property,  see  Property. 
See,  also,  Public  Document 

A  **publlc  record"  is  one  required  by  law 
to  be  kept,  or  necessary  to  be  kept  in  the 
discharge  of  a  duty  imposed  by  law,  or  di- 
rected by  law  to  serve  as  a  memorial  and 
evidence  of  something  written,  said,  or  done. 
Bobison  y.  Fishback,  93  N.  E.  666,  669,  175 
Ind.  132,  Ann.  Cas.  1913B,  1271. 

A  record  of  a  hospital  made  by  a  Junior 
assistant  surgeon,  connected  with  the  hos- 
pital, showing  that  at  a  time  specified  there- 
in a  doctor  removed  to  the  hospital  a  per- 
son whose  name  and  address  were  entered 
in  the  record,  is  not  a  ''public  record"  kept 
by  a  public  officer  In  the  discharge  of  his 
dutiea  Kemp  v.  Metropolitan  St  B.  Co.,  88 
N.  Y.  Supp.  1,  2,  94  App.  Div.  322. 

Bums*  Ann.  St  1908,  |  9590,  provides 
that  the  advisory  board  of  a  township  shall 
keep  a  record  of-lts  proceedings  in  a  sepa- 
rate book  to  be  furnished  by  the  township 
trustee,  and  kept  as  a  part  of  the  records  of 
the  township,  and  remain  in  the  custody  of 
the  chairman  of  the  board;  that  the  board 
shall  elect  one  of  its  members  secretary, 
who  shall  record  the  proceedings  thereof  at 
any  meeting  in  full,  under  the  direction  of 
the  board,  which  shall  be  signed  before  the 
board  adjourns.  Held,  that  the  record  of 
such  board  is  a  public  record  in  which  the 
proceedings  of  the  board  are  required  to  be 
fully  recorded,  and  is  open  to  inspection  to 
all  persons  doing  business  with  the  township. 
First  Nat  Bank  of  Loogootee  v.  Van  Buren 
School  Tp.  of  Daviess  County,  93  N.  E.  863, 
865,  47  Ind.  App.  79. 

The  charter  of  the  dty  and  county  of 
San  Francisco,  which  requires  the  trcasurei 
to  keep  the  account  belonging  to  each  fund 
separate,  and  which  requires  the  bond  and 
warrant  clerk  of  the  police  court  to  account 
for  and  pay  to  the  treasurer  all  moneys  re- 
ceived as  bail,  requires  the  treasurer  to  r»- 
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celve,  and,  on  proper  order  pay  ont,  ball 
money,  and  he  must  keep  a  separate  and  dis- 
tinct account  of  such  receipts  and  disburse- 
ments, and,  where  the  accounts  are  kept 
In  a  ledger,  the  ledger  Is  a  "public  record" 
within  Pen.  Code,  §§  113,  114,  and  falsifica- 
tion of  an  entry  in  the  ledger  Is  an  offense 
under  the  statute.  People  v.  Tomalty,  111 
Pac.  513,  516,  14  Cal.  App.  224. 

A  mechanics'  lien  claim  sufficiently  sign- 
ed to  entitle  it  to  be  filed,  and  filed.  Is  admis- 
sible In  evidence  as  a  "public  record"  under 
Code  Civ.  Proc.  |  1894.  D.  I.  Nofziger  Lum- 
ber Co.  V.  Solomon,  110  Pac.  474,  476,  13 
Cal.  App.  621. 

Where  a  statute  requiring  pawnbrokers 
to  furnish  weekly  records  of  their  transac- 
tions makes  no  provision  for  the  filing  of 
the  records,  such  records  are  not  papers  re- 
ceived for  filing  within  the  general  statute 
providing  that  "public  records'*  shall  mean 
any  paper,  etc.,  which  any  officer  or  employ^ 
of  a  city,  etc.,  has  received  or  is  required  to 
receive  for  filing.  Round  v.  Police  Com'r  for 
City  of  Boston,  83  N.  B.  412,  197  Mass.  218. 

There  being  no  statute  requiring  a  county 
treasurer  to  keep  a  record  of  certificates  of 
redemption  of  land  from  tax  sales,  such  rec- 
ords, kept  by  the  treasurer  at  his  own  voli- 
tion, though  at  public  expense,  were  not 
"public  records,"  open  to  inspection  of  the 
public  as  a  matter  of  right  State  ex  rel. 
Cook  V.  Reed,  79  Pac.  306,  307,  36  Wash.  638. 

Rev.  Laws,  c.  35,  |  5,  providing  that,  in 
construing  the  provisions  of  that  chapter  and 
other  statutes,  the  words  "public  records'* 
shall  mean  any  written  or  printed  book,  any 
map  or  plan  of  any  city,  etc.,  does  not  make 
the  documents  therein  described  public  docu- 
ments, and  a  note  book  In  the  office  of  the 
city  engineer  of  a  city,  made  by  an  assistant 
In  the  office,  and  showing  the  placing  of  a 
stone  fixing  the  center  of  a  street,  is  not  a 
public  document,  and  is  not  admissible  in 
evidence  as  a  public  document.  Allen  v. 
Kidd,  84  N.  B.  122,  123,  197  Mass.  256. 

PUBIilO  RESORT 

See,  also.  Public  Place. 

A  private  house  may  become  a  "place  of 
public  resort"  when  frequented  by  many  per- 
sons under  suspicious  circumstances.  State 
V.  Pratt,  34  Vt.  323,  326. 

Where  intoxicating  liquors  are  kept  in  a 
dwelling  house  and  sales  are  made  therein, 
it  may  properly  be  regarded  as  a  shop  or 
place  of  public  resort  within  Laws  1907,  p. 
363,  c.  173,  §  8,  providing  that  no  warrant 
shall  be  issued  to  search  a  private  residence 
occupied  as  such  unless  it  or  somfe  part  of 
it  is  used  as  a  store,  ^hop,  hotel,  or  boarding 
house,  or  unless  such  residence  is  a  place  of 
public  resort.  State  v.  Madison,  122  N.  W. 
647,  650,  23  S.  D.  584. 


PUBLIC  REVENUE 

As  revenue,  see  Reyenue. 

PUBLIC  ROAD 

See  Traveled  Public  Road. 

The  test  as  to  whether  or  not  a  road  is 
a  public  road  is  not  simply  how  many  peo- 
ple actually  use  it,  but  how  many  may  have 
a  free  and  unrestricted  right  in  common  to 
use  it.  If  it  is  free  and  common  to  all  citi- 
zens, then,  no  matter  whether  It  is  or  la 
not  of  great  length,  or  whether  It  leads  to  or 
from  a  village,  dty,  or  hamlet,  or  whether 
it  is  much  or  little  used,  it  is  a  ''public  road." 
Henlnger  v.  Peery,  47  8.  E.  1013,  1014,  102 
Va.  896  (quoting  EJUiott,  Roads  &  S.  S§  11> 
192). 

The  term  '*publlc  highway,"  as  used  In 
Acts  1905,  p.  114,  forbidding  appearance  on 
the  "public  road"  In  an  Intoxicated  condi- 
tion, is  not  synonymous  with  "public  road." 
Johnson  y.  State,  58  S.  E.  265,  267,  1  Ga. 
App.  195. 

A  road  used,  worked,  and  occupied  as  a 
public  road  by  a  county  court  Is  a  **publlc 
road,"  within  Code  1906,  c.  43,  fi§  31,  53. 
Burke  v.  Jackson  County  Court,  73  S.  B.  304, 
305,  70  W.  Va.  174. 

A  "public  road"  within  the  meaning  of 
the  blow  post  law  is  a  thoroughfare  which  is 
used  by  the  public  as  a  matter  of  right,  or  a 
highway  having  Its  origin  In  a  legislative  act, 
or  ordered  by  court,  or  existing  by  dedica- 
tion or  prescription.  Southern  Ry.  Co.  ▼. 
Combs,  53  S.  E.  508,  5il,  124  6a.  1004. 

"Public  road,"  as  used  in  Civ.  Code  1895, 
§  2222,  requiring  railroads  to  blow  the  whis- 
tle and  reduce  speed  after  reaching  a  point 
400  yards  from  a  public  road  crossing,  is  not 
.confined  to  a  road  laid  out  and  established 
by  county  authorities  by  regular  proceed- 
ings, but  includes  as  well  highways  which 
came  into  existence  by  legislative  action,  by 
proceedings  of  the  county  authorities,  by 
dedication,  or  by  prescription.  McCoy  v. 
Central  of  6a.  Ry.  Co.,  62  S.  E.  297,  298,  131 
6a.  378. 

Proof  that  a  road  was  commonly  and 
largely  used  by  the  general  public  for  a  num« 
ber  of  years,  without  more,  will  not  support 
an  allegation  that  It  was  a  "public"  high- 
way or  a  "public"  road.  Johnson  v.  State, 
58  S.  E.  265,  267,  1  6a.  App.  195. 

The  term  "public  roads'*  is  commonly 
understood  and  recognized  to  apply  exclusive- 
ly to  rural  highways,  and  not  to  that  por- 
tion of  a  highway  lying  within  the  limits 
of  a  city  or  village.  As  used  in  a  statute 
providing  that,  in  counties  under  toifvnishiii 
organization,  the  expense  of  building,  main- 
taining, and  repairing  bridges  on  public 
roads  over  streams  shall  be  borne  exclusively 
by  the  counties  within  which  such  bridges 
are  located,  the  term  "public  roada"  has  such 


PUBLIC  ROAD 


88 


Txmuc  scHocyL 


meaning.  Oentral  Oity  ▼.  Marqoifl,  106  N: 
W.  221,  222,  76  Neb.  233  (ctting  Nebraska 
TeL  Co.  V.  Westetn  Independent  Long  Dis- 
tance Tel.  Co.,  68  Neb.  772,  96  N.  W.  1$). 

Under  Rev.  St  1887,  {  851,  as  amended 
by  Sess.  Laws  1893,  p.  12,  defining  roads  to 
be  roads  laid  out  and  recorded  by  order  of 
the  county  commissioners  and  roads  used  for 
five  years,  provided  the  latter  shall  have 
been  worked  and  kept  up  at  public  expense 
or  located  and  recorded  by  order  of  the 
county  commissioners,  roads  used  ^or  five 
years  that  have  been  worked  and  kept  up  at 
public  expense  are  public  roads,  whether 
recorded  or  not  Meservey  v.  Gulliford,  93 
Pac.  780,  782,  14  Idaho,  133. 

PnUie  bridge 

A  public  bridge  is  a  part  of  the  "public 
road"  on  which  it  is  located.  Pickens  Coun- 
ty V.  Greene  Comity,  54  South.  998,  999,  171 
Ala.  377. 

Stceet  OS  mlley 

Drainage  Act  May  29,  1879,  f  66,  author- 
izing the  assessment  of  benefits  for  drains 
against  "any  public  or  corporate  road  or 
railroad,"  and  apportioning  to  the  county, 
state  or  free  turnpike  road,  to  the  township, 
if  a  township  road,  to  the  company,  if  a 
corporate  road  or  railroad,  such  portions  of 
the  **co8t"  thereof  as  to  lndividuals»  and 
providing  that,  in  case  such  assessment  is 
made  in  any  "township,*'  the  commissioners 
of  highways  shall  cause  the  same  to  be 
levied  in  the  manner  provided  by  Act  June 
23,  1883,  |§  13,  14,  15,  16,  does  not  confer 
on  a  drainage  district  the  power  to  assess 
benefits  to  public  streets  without  the  consent 
of  the  dty.  City  of  Joliet  v.  Spring  Creek 
Drainage  Dist,  78  N.  E,  836,  843,  222  lU. 
441. 

Const  art  7,  $  28,  grants  to  the  coun^ 
courts  the  exclusive  original  Jurisdiction  in 
all  matters  relating  to  roads  and  the  disburse- 
ment of  moneys  for  county  pniposee,  and  in 
otlier  cases  necessary  to  the  Internal  Impvove- 
ment  and  local  ooncema  of  the  county;  and 
Const  Amend.  6,  adopted  January  1%  1899, 
gives  the  county  court  power  to  levy  a  road 
tax  of  not  exceeding  three  mills,  if  the  nMi>> 
Jority  of  the  qualified  electors  of  the  coun- 
ty shall  have  voted  therefor  at  a  general  elec- 
tion preceding  such  levy,  but  mak^  no  pro- 
vision who  shall  receive  or  expend  the 
amount  collected,  except  that  it  sdiall  be  used 
in  the  respective  counties  only  to  make  and 
repair  public  roads.  Const,  art.  12,  §  3,  em- 
powers the  Legislature  to  pass  laws  for  the 
organization  of  towns  and  dties,  and  Kirbys 
Dig.  I  6466,  grants  to  municipal  councils  the 
power  to  lay  out,  improve,  and  repair  streets 
within  their  corporate  limits.  Act  approved 
May  30, 1911  (Sp.  ft  Priv.  Acts  1911,  p.  1003), 
requires  two-fifths  of  the  road  tax  coUected 
on  property  within  the  dty  of  Texarkana  to 
be  used  on  roads  and  bridges  outside  of  the 
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^ty  limits  according  to  dtecretioa  of  the 
county  judge,  and  the  remaining  three-fifths 
to  be  used  ezdnsively  for  streets  and  hlgh^- 
ways  within  the  dty  limits,  and  that  the 
collector  of  Miller  county  pay  three-fifths  of 
such  fond  to  the  dty  treasury,  and  section  2 
of  the  act  extends  its  provisions  to  the  tax 
collected  in  such  dty  for  1910.  Held,  in  an 
action  to  compel  the  collector  to  pay  into  the 
dty  treasury  three-fifths  of  the  road  tax  col- 
lected for  1910  on  the  property  within  the 
dty,  that  the  streets  of  the  dty  were  '^public 
roads  of  the  county"  of  which  the  dty  was  a 
^mponent  part,  although  "streets'*  did  not 
include  roads,  and  that  in  view  of  the  powers 
of  towQs  and  dties,  the  act  apportioning  the 
road  tax  between  the  dty  and  the  county  wa^ 
not  in  conflict  with  the  grant  of  exclusive 
original  Jurisdiction  to  county  courts  in  all 
matters  relating  to  roads.  Sanderson  v.  City 
of  Texarkana,  146  S.  W.  105,  107,  103  Ark. 
529. 

Tnvmplke 

2  Oen.  St.  1896,  p.  2202,  S  12,  authorizes 
water  companies  created  thereunder  to  lay 
thdr  pipes  beneath  soch  public  streets,  roads, 
etc.,  as  they  deem  necessary,  free  of  charge  by 
any  person  or  munidpallty,  pinovided  they  do 
not  unnecessarily  interfere  with  public  travel, 
etc.,  and  that  the  consent  of  the  corporate  aUr 
thorities  of  any  town  tlirough  whidi  the  pipes 
shall  be  laid,  be  obtained;  Held,  that  a  turn- 
pike road  which  was  established  upon  an  an- 
cient public  highway,  which  was  delivered  to 
the  turnpike  company  for  maintenance  and 
control  under  the  toll  system,  was  a  "public 
road,"  within  section  12.  Gloucester  Turn- 
pike Co.  y.  American  Pipe  Co.,  78  Atl.  708, 
709,  77  N;  J.  Bq.  471. 

PUBLIC  SALE 

A  "public  sale"  is  a  sale  in  pursuance  of 
a  notice,  by  auction  or  public  outcry.  Robins 
V.  Bellas  (Pa,)  4  Watts,  255,  258. 

There  is  a  "public  sale"  in  bankruptcy 
where  all  persons  are  permitted  to  hid,  where 
bids  are  not  held  open,  except  with  the  bid- 
der's consent,  and  where  notice  inviting  bids 
Is  publicly  given.  In  re  Nevada-Utah  Mines 
&  Smelters  Corporation,  198  Fed.  497,  498. 

PUBLIC  SALE  OR  USE  (In  Patent  Lav) 

See  Public  Use  (In  Patent  Law). 

PUBLIC   SCHOOL 

See  Free  Public  SchooL 
As  place  of  worship,  see  Place  of  Wor- 
ship. 

The  schools  referred  to  in  Rev.  Laws, 
c.  42,  §f  1,  2,  requiring  dties  and  towns  to 
maintain  certain  schools,  are  open  under 
proper  regulations  to  all  children  of  the  city 
or  town,  as  provided  by  chapter  44,  (  8;  and 
all  children  between  the  ages  of  7-  and  14 
are  obliged  to  attend  such  schools,  unless  they 
receive    equivaieint    instruction    outside    of 
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them,  as  provided  by  chapter  44,  M  It  2. 
Held,  that  Rev.  Laws,  c  112,  §  72,  providing 
that  street  railway  companies  shall  trans- 
port pupils  of  the  "public  schools"  at  half 
fare,  while  traveling  to  and  from  the  school- 
houses  in  which  they  attend  school,  referred 
to  those  schools  mentioned  in  chapter  42,  $| 
1,  2,  which  are  a  part  of  the  system  of  com- 
pulsory education  for  children,  and  did  not 
include  other  schools  maintained  at  public 
expense,  such  as  industrial  schools,  nautical 
schools,  evening  schools,  etc,  authorized  by 
sections  10,  11,  1^,  15,  and  16.  Common- 
wealth V.  Connecticut  Valley  St  Ry.  Co.,  82 
N.  E.  19,  20,  196  Mass.  309. 

The  term  "public  schools,**  as  used  in 
Const  art.  3,  §  25,  as  amended  under  the 
joint  resolution  proposed  by  the  Legislature 
in  1899,  and  adopted  at  the  general  election  in 
1900,  authorizing  special  legislation  as  to  a 
university  or  the  public  schools,  could  not  be 
construed  to  mean  the  public  free  schools,  as 
used  in  Const  art  12,  §  1,  but  must  be  held 
to  refer  to  the  other  public  institutions  of 
learning  existing  in  the  state  at  the  time  of 
the  adoption  of  the  joint  resolution  proposing 
such  amendment.  State  ex  rel.  Moodle  v. 
Bryan,  39  South.  929,  958,  50  Fla.  293  (citing 
Cooke  V.  School  Dist  No.  12,  21  Pac.  496, 
719,  12  Colo.  463,  456 ;  St  Joseph's  Church  v. 
Assessors  of  Taxes  of  Providence,  12  R.  1. 19, 
34  Am.  Rep.  597;  Merrick  v.  Inhabitants  of 
Amherst,  12  Allen  [94  Mass.]  500,  text  508; 
Jenkins  v.  Inhabitants  of  Andover,  103  Mass. 
94,  97 ;  Gordon  v.  Cornes,  47  N.  Y.  608,  616 ; 
People  V.  Crissey,  45  Hun  [N.  Y.]  19.  21 ;  Col- 
lins V.  Henderson,  11  Bush  [74  Ky.]  74,  text 
82  et  seq. ;  Roach  v.  Board  of  President  and 
Directors  of  the  St  Louis  Public  Schools,  77 
Mo.  484,  487). 

The  Corporation  Commission  ordered: 
"That  the  defendant  (appellant),  the  Okla- 
homa Railway  Company,  furnish  to  children 
under  the  age  of  fifteen  years,  going  to  or 
from  St.  Joseph's  Parochial  School,  as  pupils 
therein,  tickets  at  the  rate  of  two  and  one- 
half  cents  each  in  quantities  of  twenty  tickets 
at  one  time.  Such  tickets  to  be  used  only  in 
going  to  and  returning  from  said  school,  to  be 
honored  for  continuous  passage  and  transfer 
on  connecting  lines  over  any  other  tracks  of 
said  defendant  within  the  corporate  limits  of 
Oklahoma  City.  That  such  book  of  tickets 
shall  not  be  limited  to  use  on  any  particular 
day,  but  may  be  used  any  day  on  which  the 
school  may  be  in  session."  Section  7  of  the 
ordinance  granting  the  franchise  under  which 
the  appellant  operates  its  line  of  street  rail- 
way provides:  "Tickets  for  the  use  of  school 
children  shall  be  furnished  good  for  one  con- 
tinuous passage,  in  quantities  of  not  less  than 
twenty  rides  at  the  rate  of  two  and  one-half 
cents  each,  under  any  reasonable  regulations 
which  the  company  may  Impose  to  prevent 
the  abuse  of  such  privilege  or  the  use  of  such 
tickets  by  others  than  children  under  fifteen 


years  of  age  in  actual  attendance  on  the  pub- 
lic schools  of  said  dty."  Held,  that  "public 
schools  of  said  dty"  include  the  public  schools 
of  said  city  whether  maintained  by  the  public 
by  taxation  or  by  private  agencies  for  the 
public  by  private  benevolence.  Oklahoma  Ry. 
Co.  V.  St  Joseph's  Parochial  School,  127  Pac. 
1087-1089,  33  Okl.  755. 

ZSrenlng  school 

Under  Const,  art.  9,  f  6,  providing  that 
the  public  school  system  shall  Include  pri- 
mary and  grammar  schools  and  such  high 
schools,  evening  schools,  commercial  schools, 
and  technical  schools  as  may  be  established 
by  the  Legislature  or  by  municipal  or  dis- 
trict authority,  the  words  "evening  school" 
were  merely  intended  to  obviate  doubt  as  to 
the  power  to  provide  for  schools  holding  eve- 
ning sessions,  so  that  the  section  did  not  pre- 
vent the  conduct  of  an  evening  high  school  as 
a  part  of  the  "public  school  system."  Board 
of  Education  of  City  and  County  of  San 
Francisco  v.  Hyatt,  93  Pac  117,  118,  152  Cal. 
515. 

Hish  floliool 

High  schools  may  be  properly  included 
within  the  term  "public  schools.'*  Board  of 
Education  of  City  and  County  of  San  Fran- 
cisco V.  Hyatt,  93  Pac.  117,  119,  152  CaL  515. 

University 

The  term  "public  schools,**  as  used  in 
Const  art.  13,  §  5,  providing  that  the  super- 
vision of  instruction  in  the  public  schools 
shall  be  vested  in  a  board  of  education,  does 
not  include  In  its  meaning  the  University  of 
Oklahoma.  Regents  of  University  of  Okla- 
homa V.  Board  of  Education,  95  Pac.  429, 
432,  20  Okl.  809 ;  Elsberry  v.  Seay,  3  South. 
804,  83  Ala.  614;  Jenkins  y.  Inhabitants  of 
Andover,  103  Mass.  94. 

PUBIiIO  SECURITIES 

Bonds  issued  by  a  municipal  corporation 
in  pursuance  of  an  act  of  the  Legislature,  ap- 
proved April  17,  1908  (Laws  1907-08,  a  10, 
art  1),  the  provisions  of  which  are  to  be 
found  in  article  5,  c.  14,  Comp.  Laws  1909,  to 
raise  revenue  or  funds  with  which  to  make 
street  improvements  in  a  city,  which  are  to 
be  paid  by  special  assessments  levied  against 
the  property  benefited  by  the  improvements, 
are  not  "public  securities  or  bonds,"  within 
the  meaning  of  section  2  of  an  act  of  ttie 
Legislature,  approved  March  24,  1910  (Laws 
1910,  c.  94),  entitled  "An  act  for  the  protec- 
tion, validation  and  sale  of  bond  issues  of 
the  state,  counties,  townships  and  munici- 
palities and  all  other  political  organizations 
and  subdivisions  of  the  state  of  Oklahoma" ; 
and  such  bonds  are  not  required  to  be  ex- 
amined and  certified  to  by  the  Attorney  Gen- 
eral as  ex  officio  bond  commissioner.  Oitj 
of  Lawton  v.  West,  126  Paa  574,  575,  33  OkL 
385. 
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PUBLIC  SERVICE  CORPOBATION 


See,  also,  Public  Business ;  Public  Duty. 

"Water  supply 

Water  companies  are  corporations  per- 
forming services  ot  a  public  nature  quite  as 
much  as  common  carriers  and  are  within  the 
Florida  Cons^tution  giving  the  Legislature 
full  power  to  correct  abuses  and  prevent  in- 
jurious discrimination  and  excessive  charges 
by  persons  and  corporations  engaged  as  com- 
mon carriers  or  in  transporting  persons  or 
property  or  in  performing  other  services  of  a 
"public"  nature.  Tampa  Waterworks  Co.  v. 
City  of  Tampa,  26  Sup.  Ct  23,  24,  199  U.  S. 
241,  50  L.  Ed.  170. 

PUBUC  S£BVIOE  OOMMIMIOir 

As  court,  see  Court  (Of  Justice). 

FUBUO  SERVZOE  OOBPORATZOV 

As  defined  by  the  Oklahoma  Oonstitn- 
tion,  the  term  "public  service  corporation" 
includes  "all  transportation  and  triinsmis- 
sion  companies,  all  gas,  electric  light,  heat 
and  power  companies,  and  all  persons  aur 
thorized  to  exercise  the  right  of  eminent  do- 
main, or  to  use  or  occupy  any  right  of  way, 
street,  alley,  or  public  highway,  whether 
along,  over,  or  under  the  same^  ha  a  manner 
not  permitted  to  the  general  public."  Shaw- 
nee Gas  A  Electric  Co.  v.  State  ex  rel.  Shaw- 
nee City  Waterworks,  122  Pac.  222,  228,  81 
Okl.  505. 

Electrle  eompany 

An  electric  company,  organized  under 
the  transportation  law  of  New  York,  was  en- 
gaged in  transmitting  and  selling  electricity 
for  light  and  power  to  private  consumers  and 
street  railway  lines  in  a'  number  of  towns 
and  villages,  for  which  it  had  franchises.  It 
also  kept  electricial  supplies  in  store,  which 
it  sold  chiefly  to  its  consumers  of  electricity. 
It  did  not  generate  electricity,  and  had  no 
planl  for  so  doing,  but  purchased  the  same 
from  other  corporations,  althou^  it  owned 
its  own  transmission  lines  and  stations. 
Held,  that  it  was  a  "public  service  corpora- 
tion,'* and  not  principally,  if  at  all,  engaged 
in  trading  or  mercantile  pursuits,  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  541,  | 
4b,  30  Stat  547,  as  amended  by  Act  Feb.  5, 
1903,  c.  4S7,  I  3,  32  Stat  797,  and  was  not 
subject  to  adjudication  as  an  involuntary 
bankrupt.  In  re  Hudson  River  Electric  Pow- 
er Co.,  173  Fed.  934,  940. 

ChM  eompany 

A  company  having  the  right,  whether 
exclusive  or  not,  to  supply  the  citizens  of  a 
dty  with  gas  for  light  and  fuel,  is  a  public 
service  corporation,  and  must  serve  all  laiike. 
Vanderberg  v.  Kansas  City,  Mo.,  Gas.  Co.,  105 
S.  W.  17,  19,  126  Mo.  App.  600. 

Bailvoftd  or  street  railway  oompany 

A  street  railway  corporation  is  a  public 
service  corporation,  and  owes  duties  to  the 


general  public  which  it  cannot  breach  except 
under  penalty  of  ouster  from  its  franchise. 
Johnson  v.  .United  Rys.  Co.  of  St  Louis,  127 
S.  W.  63,  70,  227  Mo.  423. 

Const,  art  12,  |  153,  defines  the  term 
"public  service  corporation"  as  including  "all 
transportation  and  transmission  companies, 
all  gas,  electric,  heat,  and  power  companies, 
and  all  persons  authorized  to  exercise  the 
right  of  eminent  domain,  or  to  use  or  occupy 
any  street  alley,  or  public  highway,  whether 
along,  over,  or  under  the  same,  in  a  manner 
not  permitted  to  the  general  public.''  A  rail- 
way and  light  company,  though  a  public 
service  corporation,  stands  on  the  footing  of 
an  individual  as  respects  its  power  house,  so 
that  it  being  a  nuisance,  the  company  is  lia- 
ble for  the  injury.  Townsend  v.  Norfolk  Ry. 
&  Light  Co.,  52  S.  E.  970,  971,  105  Va.  22,  4 
L.  R.  A.  (N.  S.)  87,  116  Am.  St  Rep.  842,  8 
Ann.  Oas.  558.  And  the  same  is  true  of  a 
railroad  company.  Terrill  v.  Chesapeake  & 
O.  R.  Co.,  66  S.  B.  55,  57,  110  Va.  340,  32  L. 
R.  A.  (N.  S.)  371. 

TeleKraph  eompany 

A  "public  service  company**  is  one  en- 
gaged in  a  business  of  such  nature  as  to 
clearly  distinguish  It  from  those  purely  pri- 
vate persons  and  corporations  who  may  con- 
duct their  own  business  in  their  own  way. 
All  such  corporations  must  observe  certain 
rules  of  dealing  with  the  public  on  account 
of  the  Interest  which  the  pVibUc  has  in  the 
manner  in  which  their  business  is  conducted 
as  well  as  on  account  of  the  special  franchise 
enjoyed  by  them.  These  rules  and  the  cor- 
responding duties  which  are  implied  from 
the  nature  of  tbe  calling  are  not  always  de- 
clared by  specific  statute,  but  are  frequently 
enforced  by  the  courts  as  a  part  of  the  gen- 
eral law  or  of  the  common  law.  A  telegraph 
company  is  a  private  corporation  performing 
a  public. duty,  and  it  is  immaterial  whether 
it  be  regarded  as  a  common  carrier,  a  bailee, 
or  a  person  engaged  in  business  sui  generia 
One  of  the  great  requirements  which  the 
government  demands  of  these  public  service 
corporations  is  the  duty  to  act  impartially 
with  all.  They  are  under  obligation  to  ex- 
tend the  facilities  to  all  persons .  on  equal 
terms  who  are  willing  to  comply  with  their 
reasonable  regulations  and  to  make  such 
compensation  as  is  exacted  for  others,  in  like 
circumstances.  Dunn  v.  Western  Union 
Telegraph  Co.,  59  S.  B.  189,  190,  2  Oa.  App. 
845  (quoting  and  adopting  Jones,  TeL  &  Tel. 
Co.  §  236). 

Teleplfcone  oompaay 

A  telephone  comxmny  is  a  ''imblic  service 
corporation,"  required  to  transmit  messaged, 
if  within  its  power  to  do  so,  with  authority 
to  prescribe  reasonable  rules  and  chaiges  for 
conducting  the  business.  McDaniel  v.  Fau- 
bttsh  Telephone  Co.  (Ky.)  106  S.  W.  825,  826. 
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PUBLIC    SEBVXCE    FACILITIES    AND  f 
COiryENIENOES 

See,  also,   Public  Convenleiuse;    Public 
Facilities. 

The  quoted  phrase  In  Const,  art  9,  |  18, 
relating  to  the  duties  of  the  Corporation 
Commission,  and  providing  that  it  shall  from 
time  to  time  require  transportation  companies 
to  maintain  all  *'such  public  service  facilities 
and  conveniences  as  may  be  reasonable  and 
Just,"  means  everything  Incident  to  the  gen- 
eral^ prompt,  safe,  and  impartial  performance 
of  the  duties  to  the  public  at  large  imposed 
by  the  state,  in  the  proper  exercise  of  its 
police  power,  on  transportation  companies. 
The  Constitution  does  not  require  transporta- 
tion or  transmission  companies  at  their  own 
expense  to  provide  such  equal  facilities  and 
conveniences  between  private  persons  or  cor- 
porations as  to  overcome  or  equalize  disad- 
vantages caused  by  dissimilarity  of  location. 
Chicago,  R.  I.  &  P.  Ry.  Co.  y.  State,  99  Pac 
901,  905,  23  Okl.  94. 

PUBLIC  SEWER 

A  "public  sewer*'  is  not  necessarily  one 
to  accommodate  a  whole  city,  but  is  one 
which  serves  the  public,  and  not  an  individu- 
al, and  which  connects  with  and  receives  the 
discharges  from  district  sewers  and  the  sur- 
face water  which  falls  on  the  street  near  to 
or  under  which  they  run,  Southworth  v. 
City  of  Glasgow.  132  S.  W.  1168,  1174,  232 
Mo.  108,  Ann.  Cas.  1912B,  1267. 

PUBLIC  SHOW 

See,  also.  Public  Exhibition. 

A  moving  picture  show  is  not  a  ''public 
show"  within  the  meaning  of  those  words  as 
used  to  Pen.  Code,  $  265,  prohibiting  all 
shooting,  hunting,  fishing,  playing,  horse  rac- 
ing, gaming,  or  other  public  sports,  exercises, 
or  shows  on  Sunday.  People  v.  Hemleb,  111 
N.  y.  Supp.  690,  691, 127  App.  Div.  356 ;  Wil- 
liam Fox  Amusement  Co.  v.  McClellan,  114  N. 
Y.  Supp.  594,  598,  62  Misc.  Rep.  100;  Ed- 
wards V.  McClellan,  118  N.  Y.  Supp.  181. 
Contra,  see  Gale  v.  Bingham,  110  N.  Y.  Supp. 
12,  13. 

PUBLIC  SPORT 

A  public  sport,  game,  show,  or  entertain- 
ment is  one  held  out  and  given  to  the  public. 
People  V.  Poole,  89  N.  Y.  Supp.  773,  774,  44 
Misc.  Rep.  118. 

"Private  sports*'  are  those  which  are  en- 
gaged in  for  the  entertainment  and  pleasure 
of  those  who  participate,  but  "public  sports'* 
are  those  which  are  engaged  in  for  the  en- 
tertainment and  pleasure  of  the  public. 
Cheeves  v.  State,  114  Pac.  1125,  1126,  5  Okl. 
Cr.  361* 

Relator  was  committed  by  a  city  magis- 
trate on  a  charge  of  violating  Pen.  Code,  S 
265,  prohibiting  all  **publlc  sport,  exercise,  or 
shows'*  on  the  first  day  of  the  week,  by  ex- 


hibiting moving  pictures.  The  retum  on  ha- 
beas  corpus  showed  that  the  act  consisted  In 
exhibiting  pictures  illustrating  lectures  deliv- 
ered at  the  same  time  on  the  story  of  Joseph 
and  Ills  brethren  and  also  an  illustrated  lec- 
ture on  the  lumber  Industry  in  California. 
Held,  that  the  exhibition  did  not  constitute 
"public  sport,  exercise,  or  show,"  within  the 
intention  of  the  Code.  People  v.  Finn,  110  N. 
Y.  Supp.  22,  23,  57  Misc.  Rep.  659. 

PUBLIC  SQUARE 

See,  also.  Public  Park. 

The  term  **pubUc  square"  signifies  in  law 
that  certain  property  has  been  dedicated  to 
public  use.  The  public  square  of  a  county 
is  of  a  public  nature  and  held  for  govern- 
mental purposes.  People  ex  rel.  Whittock  v. 
WiUison,  86  N.  B.  1094, 1096,  237  111.  584. 

A  **publlc  square"  is  a  widening  of  the 
street  or  the  reservation  of  a  plot  of  ground 
at  intersections  of  streets  for  the  purpose  of 
beautifying  the  town  or  providing  a  breath- 
ing space  in  its  center,  or  where  the  people 
are  most  likely  to  congregate.  A  borough 
has  no  power,  under  a  statute  authorizing 
it  to  hold  such  real  estate  as  the  purposes  of 
the  borough  shall  require  and  empowering 
it  to  regulate  streets  and  common  grounds 
and  to  make  such  other  regulations  as  may 
be  necessary  for  the  health  and  cleanliness  of 
the  borough,  to  contract  to  lease  from  a  pri- 
vate owner  an  tuclosed  pleasure  park  within 
the  borough  in  order  to  derive  a  revenue 
therefrom  by  subletting  or  charging  the  pub- 
lic for  admission,  and,  if  the  borough  enters 
into  possession  of  the  park  under  such  agree- 
ment, no  recovery  can  be  had  from  It  as  for 
the  use  and  occupation  of  the  same.  Blooms- 
burg  Land  Imp.  Co.  v.  Borough  of  Blooms- 
burg,  64  Ati.  602,  604,  215  Pa.  452. 

PUBLIC  STREET 

See  Street 

PUBLIC  TAX 

The  covenant  of  a  perpetual  leaseholder 
with  his  municipal  lessor  to  pay  the  public 
taxes  which  shall  become  due  on  the  land 
embraces  municipal  taxes  whenever  they  can 
thereafter  be  lawfully  assessed  on  the  land 
or  the  improvements  which  are  part  of  the 
land,  although  when  the  lease  was  made  the 
municipality  had  no  power  of  taxation.  J. 
W.  Perry  Co.  v.  City  of  Norfolk,  31  Sup.  Ot 
465,  467,  220  U.  S.  472,  55  L.  Ed.  548. 

PUBLIC  THINGS 

See  Things  Public 

PUBLIC  TRACK 

Where  a  railway  switch,  though  used 
largely  by  one  person,  is  open  to  all  persons 
for  shipping  purposes,  it  is  a  "public  track," 
and  its  presence  in  a  public  street  ddbs  not 
constitute  a  nuisance  per  se.  'The  .public 
or  private  character  of  a  track  or  way  de- 
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pends  upon  the  right  of  the  public  s^nerally 
to  its  Ti8e,  and  not  upon  the  extent  of  the 
exercise  of  that  right.  If  such  right  is  con- 
fined to  a  limited  number  only,  it  is  a  prirate 
use  and  a  private  track,  although  such  per- 
sons may  use  it  an  equal  or  imequal  number 
of  times  each,  while,  if  it  is  available  to  all 
the  public  who  desire  to  use  It  for  shipping 
purposes,  it  is  a  public  use,  although  some 
one  or  more  of  the  public  may  use  it  more 
frequently  than  others."  Wblfard  v.  Fisher, 
87  Pac.  580,  48  Or.  4TO,  7  L.  R.  A.  (N.  S.) 
991  (citing  PhilUps  v.  Watson,  18  N.  W.  650, 
63  Iowa,  33 ;  Elliott,  R.  R.  [Sd  Bd.]  §  961 ; 
Bridal  Veil  Lumber  Co.  v.  Johnson,  46  Pac. 
790,  80  Or.  210,  34  L.  R.  A.  868,  60  Am.  8t. 
Rep.  818;  Towns  v.  Klamath  County,  5B 
Pac  604,  83  Or.  233). 

PTJBIiIC  TBAFFZO 

Sole 

The  phrase  '"public  traffic,"  in  Wilson's 
Rev.  &  Ann.  St.  1903,  |§  1960-1970,  prohibit- 
ing "public  traffic"  on  the  Sabbath,  and  de- 
claring that  all  manner  of  public  selling,  or 
offering  or  exposing  fbr  sale  publicly,  of  any 
commodities  on  the  Sabbath,  is  prohibited, 
etc,  includes  the  sale  of  an  animal,  and  the 
making  and  execution  of  a  note  for  the  price 
thereof,  and  a  debt  created  for  the  sale  of 
an  animal  cannot  be  enforced  unless  there  Is 
such  a  subsequent  recognition  of  the  indebt- 
edness on  a  secular  day  as  will  amount  to 
an  acknowledgment  of  indebtedness,  and  a 
promise  at  that  time,  either  express  or  im- 
plied, to  pay.  A.  Helm  &  Son  v.  Briley,  87 
Pac  695,  596, 17  OkL  314  (citing  Van  Hoven 
V.  Irish,  10  Fed.  13;  Adams  v.  Gay,  19  Vt 
358;  Harrison  v.  Colton,  31  Iowa,  16;  Sag- 
inaw, T.  &  H.  R.  Co.  V.  Chapell,  22  N.  W.  278, 
56  Mich.  190;  Wilson  v.  Minigan,  75  Mo. 
41;  Banks  v.  Werts,  13  Ind.  203;  Clough  v. 
Davis,  9  N.  H.  500;  King  v.  Fleming,  72 
IlL  21,  22  Am.  Rep.  181). 

PUBUO  TBIAIi 

The  word  "pubUc,"  as  used  In  the  Con- 
stitution guaranteeing  to  all  persons  accused 
of  crime  a  public  trial,  is  there  used  In  oppo- 
sition to  "secret."  The  constitutional  re- 
quirement  is  fairly  observed,  if,  without  par- 
tiality or  favoritism,  a  reasonable  portion  of 
the  public  is  suffered  to  attend,  notwithstand- 
ing that  those  persons  whose  presence  would 
be  of  no  service  to  the  accused,  and  who 
would  only  be  drawn  thither  by  a  prurient  cu- 
riosity, are  excluded  altogether.  The  exclu- 
sion by  the  court  of  all  persons  other  than 
those  interested  in  the  case,  where,  from  the 
character  of  the  charge  and  nature  of  the 
evidence,  public  morality  would  be  injuri- 
ously affected,  does  not  violate  the  constitu- 
tional right  to  a  public  trial.  Robertson  v. 
State,  60  South.  118,  119,  64  Fla.  437. 

The  term  '^public,"  in  its  enlarged  sense, 
takes  in  the  entire  community,  the  whole 


body  politic,  so  that  a  "public  trial"  means 
one  which  is  not  limited  or  restricted  to  any 
particular  class  of  the  community,  but  is 
open  to  the  free  observation  of  all.  This  does 
not  impose  upon  the  authorities  a  duty  to 
provide  so  large  a  place  for  public  trials  as 
would  accommodate  every  member  of  the 
community  at  the  same  time.  "It  is  also  req- 
uisite that  the  trial  be  public  By  this  is  not 
meant  that  every  person  who  sees  fit  shall 
in  all  cases  be  permitted  to  attend  criminal 
trials,  because  there  are  many  cases  where, 
from  the  character  of  the  charge  and  the 
nature  of  the  evidence  by  which  it  is  to  be 
Supported,  the  motives  to  attend  the  trial 
on  the  part  of  portions  of  the  community 
would  be  of  the  worst  character,  and  where 
a  regard  to  public  morals  and  public  decency 
would  require  that  at  least  the  young  be  ex- 
cluded from  hearing  and  witnessing  the  evi- 
dences of  human  depravity  which  the  trial 
must  necessarily  bring  to  light  The  require- 
ment of  a  public  trial  is  for  the  benefit  of  the 
accused,  that  the  public  may  see  he  is  fairly 
dealt  with  and  not  unjustly  condemned,  and 
that  the  presence  of  interested  spectators 
may  keep  his  triors  keenly  alive  to  a  sense 
of  their  responsibility  and  to  the  importance 
of  their  functions;  and  the  requirement  is 
fairly  observed  if,  without  partiality  or  fa- 
voritism, a  reasonable  proportion  of  tibe  pub- 
lic is  suffered  to  attend,  notwithstanding  that 
those  persons  whose  presence  could  be  of  no 
service  to  the  accused,  and  who  would  only 
be  drawn  thither  by  a  prurient  curiosity,  are 
excluded  altogether."  An  order  made  by  the 
court  of  common  pleas  during  the  trial  of  an 
indictment  for  a  felony,  to  the  effect  that  in 
view  of  the  testimony  expected  to  be  given  by 
witnesses  next  to  be  called  the  court  would 
continue  the  trial  during  the  taking  of  the 
testimony  in  the  small  courtroom,  that  the 
sheriff  should  admit  no  one  to  said  room  ex- 
cept the  Jury,  defendant's  counsel,  members 
of  the  bar,  and  newspaper  men,  and  one  other 
person,  a  witness  for  defendant,  exceeds  the 
power  of  the  court  in  the  premises,  and  its 
enforcement  is  a  denial  to  defendant  of  his 
constitutional  right  to  a  "public  trial."  State 
V.  Hensley,  79  N.  B.  462,  463,  75  Ohio  St  255, 
9  L.  R.  A.  (N.  S.)  277,  116  Am.  St  Rep.  734, 
9  Ann.  Cas.  108.  But  the  making  of  an  order 
excluding  all  persons  from  the  courtroom 
until  the  argument,  except  officers  of  the 
court,  witnesses  and  persons  whom  the  sev- 
eral parties  to  the  action  may  request  to  re- 
main, does  not  deprive  defendant  of  a  public 
trial  within  the  statutory  and  constitutional 
provisions.  State  v.  Nyhus,  124  N.  W.  71,  73, 
19  N.  D.  326,  27  L.  R.  A.  (N.  S.)  487. 

The  requirement  in  Const.  |  11,  guaran- 
teeing a  public  trial,  does  not  mean  that  all 
of  the  public  who  desire  to  be  present  may 
do  so,  or  that  the  trial  judge  may  not  with- 
out favor  or  discrimination  limit  the  specta- 
tors to  the  capacity  of  the  room  in  whidi  the 
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trial  is  had,  and  the  court's  action  in  sta- 
tioning policemen  at  convenient  places  and 
in  limiting  admission  to  the  courtroom,  to 
prevent  overcrowding,  without  discriminat- 
ing against  accused  or  his  friends,  is  not 
ground  for  reversal  of  a  conviction.  Wend- 
ling  V.  Commonwealth,  137  S.  W.  205,  211, 
143  Ky.  587. 


in 


•Public  trial"  means  trial  by  jury,  per- 
haps including  the  rendition  of  judgment; 
but,  if  the  accused  is  convicted  and  sentenced 
the  trial  is  over.  State  v.  Pioneer  Press  Co., 
110  N.  W.  867,  869,  100  Minn.  173,  9  L.  R.  A. 
(N.  S.)  480,  117  Am.  St.  Rep.  684,  10  Ann. 
Cas.  351. 

PUBLIC  TRtrST 

Office  as,  see  Office. 

A  "public  trust"  is  one  In  which  the  pub- 
lic at  large,  or  some  undetermined  portion 
of  it,  have  a  direct  interest  or  property  right, 
or  in  which  the  beneficiaries  cannot  be  ascer- 
tained with  certainty.  Holman  v.  Renaud, 
125  S.  W.  843,  845,  141  Mo.  App.  399.  The 
term  is  synonymous  with  **charity."  Mac- 
ICeuzie  v.  Trustees  of  Presbytery  of  Jersey 
City,  61  Atl.  1027,  1033,  67  N,  J.  Eq.  652,  3 
L.  R.  A.  (N.  S.)  227. 

PUBLIC  USE 

See  Damage  for  Public  Use ;  Opened  and 
Dedicated  to  Public  Use;  Prior  Public 
Use;  Reserved  for  Public  Use. 

More  necessary  public  use,  see  More. 

Other  public  use,  see  Other. 

A  "public  user"  of  land  dedicated  for  a 
street  is  a  use  by  the  public  of  the  neighbor- 
hood. Board  of  Coni'rs  of  Town  of  Keyport 
V.  Freehold  &  A.  H.  R.  Co.,  66  Ati.  1035,  1036, 
74  N.  J.  Law,  480  (citing  Wood  v.  Hurd,  34 
N.  J.  Law,  87,  91)^ 

A  dedication  to  a  public  use  may  be  lim- 
ited actually  to  the  inhabitants  of  a  small  lo- 
cality; but  the  use  must  be  in  common  and 
on  the  same  terms,  however  few  the  number 
who  avail  themselves  thereof,  and  a  "public 
use,"  whether  for  all  men  or  a  class,  Is  one 
not  confined  to  privileged  persons.  People  ex 
rel.  Scott  V.  Ricketts,  94  N.  B.  71,  72,  248  lU. 
428. 

A  city  owning  land  dedicated  to  it  for  a 
i)ublic  lauding,  executed  a  lease  of  a  part 
thereof  to  an  individual  for  a  private  pur- 
LX)se.  Thereafter  it  granted  to  a  railroad 
the  right  to  construct  railroad  tracks  and 
terminal  facilities  on  such  part  Held,  that 
the  occupation  of  the  land  with  railroad 
tracks  and  terminal  facilities  was  not  a  "pub- 
lic use,"  terminating  the  prior  lease,  but  nec- 
essarily excluded  the  public  from  that  part 
of  the  land,  so  that  the  company  was  not  &i' 
titled,  because  thereof,  to  dispossess  the  les- 
see without  compensation.  Union  R.  Co.  v. 
Chickasaw  Cooperage  Co.,  95  S.  W.  171,  177, 
116  Tenn.  Cf^ 


'The  expressions  'public  interest'  and 
'public  u^'  are  not  synonymous.  The  es- 
tablishment of  furnaces,  mills,  and  manu- 
factures, the  building  of  churches  and  hotels, 
and  other  similar  enterprises,  are  more  or 
leas  matters  of  public  concern,  and  promote 
in  a  general  sense  the  public  welfare,  but 
they  lie  without  the  domain  of  public  uses 
for  which  private  ownership  may  be  dis- 
placed by  compulsory  proceedings."  Expend- 
ing money  in  ctfring  for  streets  which  are  so 
narrow  that  the  village  cannot  accept  them 
as  streets  is  not  a  "public  use"  of  money. 
Smith  V.  Smythe,  90  N.  E.  1121,  1123,  197  N. 
Y.  457,  36  L.  R.  A.  (N.  S.)  524  (dUng  In  re 
Niagara  Falls  &  W.  R.  Co.,  15  N.  B.  429,  432, 
108  N.  y.  875,  385). 

A  water  company  contracted  to  furnish 
a  town  with  water  for  public  uses,  etc.  Held, 
that  the  term  "public  use"  meant  uses  such 
as  benefited  all  the  inhabitants,  as  distin- 
guished from  those  that  benefited  individuals 
as  a  class  and  did  not  include  mechanical 
purposes  or  manufacturing  purposes.  Mayor, 
etc.,  of  Town  of  Boonton  v.  Boonton  Water 
Co.,  61  Atl.  390,  393,  69  N.  J.  Eq.  23. 

A  contract  by  a  water  company  to  fur- 
nish a  town  with  water  "for  domestic  pur- 
poses, the  extinguishment  of  fires  and  other 
lawful  uses,"  and  also  "for  public  and  domes- 
tic uses  and  purposes  of  the  inhabitants"  of 
the  town,  did  not  authorize  the  corporation 
to  furnish  water  for  the  purpose  of  creating 
any  power  for  mechanical  purposes  either  by 
the  means  of  the  creation  of  steam  or  for 
the  propelling  of  any  water  motor  to  the 
prejudice  of  the  town  for  domestic  and  flre 
uses.  Boonton  v.  United  Water  Supply  Co., 
64  Atl.  1064,  1065,  70  N.  J.  Eq.  692. 

It  is  understood  by  the  term  "public  use" 
as  applied  to  a  street  that  the  primary  in- 
tention and  idea  of  the  use  of  the  street  was 
for  travel — moving  from  place  to  place  In 
any  way  that  does  not  interfere  with  the 
use  of  the  street  for  travel  in  any  other  way. 
The  manner  or  mode  of  travel  is  not  re- 
stricted to  those  known  or  in  use  at  the 
time  of  the  dedication,  but  may  be  those 
modes  of  travel  that  are  the  result  of  modern 
invention.  The  construction  and  operation 
of  a  telephone  line  on  a  street  is  not  a  prop- 
er street  use.  Cosgriff  v.  Tri-State  Tele- 
phone &  Telegraph  Co.,  107  N.  W.  525,  526, 
15  N.  D.  210,  5  L.  R.  A.  (N.  S.)  1142. 

There  is  a  distinction  in  the  meaning  of 
the  term  "public  use,"  as  employed  in  the 
law  of  eminent  domain,  and  in  that  of  tax- 
ation. The  furnishing  water  by  a  municipal- 
ity to  its  inhabitants  for  domestic  purposes, 
in  consideration  of  a  compensation  which 
even  yields  an  incidental  profit  to  the  munic- 
ipality, is  a  "public  use"  within  the  meaning 
of  that  term  as  used  with  reference  to  ex- 
emptions from  taxation.  Stiles  y.  Newx)ort;, 
56  Atl.  662,  665,  76  Vt  154. 
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Money  raised  by  a  city  on  bonds  to  in- 
vest in  railroad  bonds  is  for  a  "public  nse" 
within   the   meaning  of  the  Constitution. 
Town  of  Bennington  v.  Park,  50  Vt  178,  193, 
194. 

Water  appropriated  for  sale,  rental,  or 
distribution  is  a  "public  use*'  subject  to  the 
regulation  and  control  of  the  state.  Cozzens 
v.  North  Fork  Ditch  Co.,  84  Pac  342,  347, 
2  CaL  App.  404  (citing  Const  art  14,  S  1). 

A  petition  for  a  writ  of  mandate  to 
compel  a  water  company  to  furnish  plaintiff 
with  a  supply  of  water,  averring  that  one 
of  the  purposes  for  which  defendant  was 
incorporated  and  in  which  it  has  been  since 
its  incorporation  and  is  now  engaged  is  to 
distribute  water  for  compensation  to  the 
residents  of  L.,  that  the  petitioner  is,  and 
has  been  for  more  than  10  years,  a  resident 
of  L.  and  a  freeholder  thereof,  and  during 
that  time  defendant  has  supplied  him  with 
water  upon  his  premises,  and  that  it  has  a 
snflScient  quantity  of  water  to  supply  him, 
sufficiently  shows  that  defendant  is  in  the 
control  of  a  "public  use,"  within  Const  art 
14,  providing  that  the  "use  of  all  water  now 
appropriated  or  that  may  hereafter  be  ap- 
propriated for  sale,  rental,  or  distribution 
is  hereby  declared  to  be  a  public  use,"  and 
that  plaintiff  is  a  beneficiary  of  that  use. 
Siahoney  v.  American  Land  &  Water  Co.,  83 
Pac  267,  268,  2  Cal.  App.  185. 

The  right  of  an  individual  to  a  public 
use  of  water  is  in  the  nature  of  a  public 
ri^t  p06,<8sssed  by  reason  of  his  status  as 
a  person  of  the  class  for  whose  benefit  the 
water  is  appropriated  or  dedicated.  All  who 
enter  the  class  may  demand  the  use  of  the 
water,  regardless  of  whether  they  have  pre- 
viously enjoyed  it  or  not,  and  a  water  com- 
pany having  water  appropriated  under  Const 
1879,  Art  14,  S  1,  for  sale,  rental,  or  dis- 
tribution, the  use  of  which  is  thereby  de- 
clared to  be  a  "public  use,"  cannot  confer 
any  preferential  right  on  one  consumer  over 
another  to  the  use  of  any  part  of  the  water. 
But  it  would  not  be  tn  derogation  of  the 
Constitution  for  a  water  company  in  pos- 
session of  a  limited  amount  of  water  so  ap- 
propriated to  fix  the  limits  of  the  territory 
to  the  Irrigation  of  which  it  shall  be  de- 
voted, and  agree  to  supply  the  water  first 
to  the  lands  therein,  and  to  supply  only  the 
surplus  to  outsiders.  Leavitt  v.  Lassen  Irr. 
Co.,  106  Pac.  404,  407,  157  Cal.  82,  29  L.  R. 
A.  (N.  S.)  213  (quoting  and  adopting  defini- 
tion in  Hildreth  v.  Montedto  Creek  Water 
Co.,  72  Pac  395,  139  Cal.  32). 

The  obligation  of  a  corporation  organ- 
ized to  sell  and  distribute  water  to  furnish 
water  is  created  by  Const.  Cal.  art.  14,  §  1, 
declaring  that  the  use  of  water,  appropriated 
for  sale  or  distribution  shall  be  a  "public 
use"  and  subject  to  regulation  in  the  manner 
prescribed  by  law,  and  does  not  arise  under 
St  1885,  p.  95,  c  115,  reaniring  a  corpora- 


tion appropriating  water  for  sale  or  distribu- 
tion to  furnish  water  to  the  extent  of  the 
actual  supply,  and  providing  that  any  cor- 
poration neglecting  so  to  do  shall  be  liable 
in  damages  to  the  extent  of  the  actual  injury 
sustained.  Lowe  v.  Yolo  County  Consol.  Wa- 
ter Co.,  96  Pac.  379,  380,  8  Cal.  App.  167. 

The  term  "public  use"  has  been  defined 
to  be  a  use  or  right  of  use  on  the  part  of 
the  public,  or  some  limited  portion  of  it  and 
it  has  also  been  defined  as  a  public  benefit, 
utility,  or  advantage.  To  constitute  a  public 
use  under  the  first  definition,  it  is  necessary 
that  the  public  should  in  some  way  use  or 
be  entitled  to  use  or  enjoy  the  property 
taken,  while,  according  to  the  second  defini- 
tion, the  use  Is  a  public  one  where  the  prop- 
erty taken  is  so  ^nployed  as  to  Uiure  in  any 
way  to  the  public  benefit  or  advantage.  But 
whatever  definition  is  adopted,  a  convention 
hall  to  be  owned,  controlled,  and  used  ex- 
clusively by  a  city  to  accommodate  public 
gatherings  of  the  people  of  the  dty  and  for 
such  other  public  uses  as  may  be  designated 
by  the  mayor  and  city  council  is  a  '^[rabllc 
use"  and  a  public  utility  within  Const  art 
10,  I  27,  authorizing  any  municipality  by  a 
majority  of  the  qualified  property  taxpaylng 
voters  thereof,  to  become  Indebted  for  the 
purpose  of  purdiaslng  or  constructing  public 
utilities.  State  ex  reL  Manhattan  Const. 
Co.  V.  Barnes,  97  Pac.  997,  998,  22  OkL  191. 

PUBUO  USB  da  Emimeut  DoauOai) 

To  constitute  a  ''public  use,"  the  public 
must  be  concerned  in  the  use,  and  it  must 
be  public  in  fttct  Cloth  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  132  S.  W.  1005,  1006,  97  Ark.  86, 
Ann.  Cas.  1912C,  1115. 

A  "public  use^'  must  be  either  a  use  by 
the  public  or  by  some  agency  which  is  quasi 
public,  and  not  simply  a  use  which  may  in- 
cidentally or  Indirectly  promote  the  public 
interest  or  general  prosperity  of  the  state. 
Healy  Lumber  Co.  v.  Morris,  74  Pac.  681, 
685,  33  Wash.  490,  63  L.  B.  A.  820,  99  Am. 
St  Rep.  964;  Riley  v.  Charleston  Union  Sta- 
tion Co.,  51  S.  E.  485,  496,  71  S.  C.  457,  110 
Am.  St  Rep.  579  (quoting  and  adopting 
definition  In  Healy  Lumber  Co.  v.  Morris,  74 
Pac.  681,  33  Wash.  490,  63  L.  R.  A.  820,  99 
Am.  St  Rep.  964).  See,  also,  Matthews  v. 
Belfast  Mfg.  Co.,  77  Paa  1046,  1047,  35 
Wash.  662. 

The  term  "public  use,"  as  employed  in  a 
constitutional  provision  that  no  person's  prop- 
erty shall  be  taken,  damaged  or  destroyed, 
or  applied  to  public  use  without  adequate 
compensation  being  made,  etc.,  is  not  that 
use  which  either  the  Legislature  or  the 
courts  may  deem  a  public  benefit  or  advan- 
tage, but  means  the  same  as  '*use  by  the 
public,"  and  is  synonymous  with  the  em- 
ployment or  application  by  the  public  of  the 
thing  taken.  It  means  that,  though  prop- 
erty ifl  vested  in  private  individuals  or  cor- 
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porations,  the  public  yet  retains  certain  def- 
inite rights  to.  the  use  or  employment  of  the 
property.  Borden  v.  Treopaladoa  Bice  & 
Irrigation  Co.  (Tex.)  82  S.  W.  461,  465. 

A  "public  use,**  justifying  the  taking  of 
private  property  against  the  will  of  the 
owner,  implies  a  possession,  occupation,  or 
enjoyment  of  the  property  taken  by  the  pub- 
lic at  large,  or  by  public  agencies.  That  only 
is  a  public  use  where  the  government  is  sup- 
plying its  own  needs,  or  is  furnishing  facili- 
ties for  its  citizens  as  a  matter  of  public 
necessity  or  convenience,  which  on  account 
of  their  peculiar  character,  It  is  proper,  use- 
ful, and  needful  for  the  government  to  pro- 
vide. Brown  v.  Gerald,  61  Atl.  785,  788,  100 
Me.  351,  70  L.  R.  A.  472,  109  Am.  St  Rep. 
526.  See,  also,  Arnsperger  v.  Crawford,  61 
Atl.  413,  415,  101  Md.  247,  70  L.  R.  A.  407. 

"The  'public  use'  Implies  possession,  oc- 
cupation, and  enjoyment  of  the  land  by  the 
public  at  large  or  by  public  agencies,  and 
due  protection  of  the  rights  of  private  prop- 
erty will  preclude  the  government  from  seiz- 
ing it  in  the  hands  of  the  owner  and  turn- 
ing it  over  to  another  on  vague  grounds  of 
public  benefit  to  spring  from  a  more  profita- 
ble use  to  which  the  latter  is  devoted."  Ri- 
ley V.  Charleston  Union  Station  Co.,  51  S. 
B.  485,  4fi6,  71  S.  C.  457,  110  Am.  St  Rep. 
570  (quoting  and  adopting  definition  in  Coo- 
ley,  Const.  Lim.  654).  See,  also,  Cozad  v. 
Kanawha  Hardwood  Co.,  51  S.  E.  0S2,  036, 
139  N.  C.  283, 1  L.  R.  A.  (N.  S.)  960,  111  Am. 
St  Rep.  779  (quoting  and  adopting  defini- 
tion in  Cooley,  Const  Lim.  652). 

The  test  whether  a  use  Is  "public"  or 
not  is  whether  a  public  trust  is  imposed 
upon  the  property,  whether  the  public  has  a 
legal  right  to  the  use,  which  cannot  be  gain- 
said or  denied  or  withdrawn  by  the  owner. 
It  has  also  been  said  that  speaking  in  strict- 
ness private  property  can  only  be  said  to 
have  been  taken  for  public  use  when  it  has 
been  so  appropriated  that  the  public  have 
certain  wellrdeflned  rights  to  that  use  se* 
cured,  as  the  right  to  use  the  public  highway, 
the  public  ferry,  the  railroad,  and  the  like; 
but,  when  it  Is  so  appropriated  that  the  pub- 
lic have  no  right  to  those  uses  secured,  it  is 
difficult  to  perceiTe  how  sudi  an  appropria- 
tion can  be  denominated  a  public  use.  "Pub- 
lic use"  implies  a  possession,  occupation,  and 
enjoyment  of  the  land  by  the  pubUc  at  large 
or  by  public  agency,  and  the  due  protection 
of  the  rights  of  private  property  will  pre- 
clude the  government  from  seizing  it  and 
turning  it  over  to  another  on  vague  grouuds 
of  public  benefit  to  spring  from  a  more 
profitable  use  to  which  the  latter  may  devote 
it  A  petition  for  leave  to  erect  a  dam  on 
a  creek  for  the  purpose  of  securing  power 
to  operate  a  public  cider  mill  and  the  ma- 
chinery of  a  certain  public  telephone  ex- 
change then  PA  land  owned  by  petitioner  did 


not  show  that  the  purpose  for  which  the 
property  was  sou^t  to  be  taken  was  for  a 
public  use.  Dice  v.  Sherman,  59  S.  B.  388, 
107  Va.  424  (quoting  and  adopting  definition 
in  Fallsburg  Power  &  Mfg.  Co.  v.  Alexander, 
43  S.  B.  194,  101  Va.  98^  61  L.  R.  A,  129,  99 
Am:  St.  Rep.  855), 

A  use,  to  be  ''public,'*  must  be  fixed  and 
definite.  It  must  be  one  in  which  the  public, 
as  such,  has  ain  interest  and  the  terms  and 
manner  of  its  enjoyment  must  be  within  the 
control  of  the  state,  independent  of  the  rights 
of  the  private  owner  oif  the  property  impropri- 
ated to  the  use.  The  use  of  property  cannot 
be  said  to  be  public  if  it  can  be  gainaaid, 
denied,  or  withdrawn  by  the  owner.  The 
public  interest  must  dominate  the  private 
gain.  Hench  v.  Pritt,  57  S,  E.  808,  810,  62  W. 
Va.  27a,  125  Am.  St  Rep.  966  (citing  Falls- 
burg V.  Alexander,  43  S.  E,  194,  101  Va.  98, 
61  L.  R.  A.  129,  99  Am.  St  Rep.  855). 

^he  existence  of  the  power  to  take  pri- 
vate property  for  public  use  by  eminent  do- 
main excludes  the  idea  that  it  might  be  taken 
for  private  use  or  under  semblance  of  public 
use,  and  immediately  or  ultimately  conveyed 
to  private  uses,  and  land  cannot  be  taken 
under  such  power  because  the  public  will  be 
incidentally  benefited  by  the  use  to  which 
private  persons  wlU  put  the  land,  so  long  as 
the  public  has  no  right  of  control,  and  a  dty 
could  not  vacate  a  highway  to  make  it  possi- 
ble for  several  railroad  companies  to  convert 
it  into  an  exchange  yard  for  the  handlhig  of 
the  product  of  a  large  industry  in  the  dty, 
though  the  dty  would  be  thereby  indirectly 
benefited  together  with  individual  property 
in  the  dty  because  of  the  increased  fadUty 
with  which  the  product  of  the  industry  could 
be  handled;  sudi  vacation  of  the  highway 
being  for  a  private  use.  City  of  Gary  v. 
Much  (Ind.)  94  N.  B.  583,  687  (quoting  6 
Words  and  Phrases,  pp.  6827,  6828). 

The  use  of  property  to  obtain. the  possible 
income  or  profit  that  might  inure  to  a  city 
from  its  ownership  and  control  would  not  be 
a  public  use,  and  a  city  cannot  take  property 
for  such  a  purpose.  In  re  Opinion  of  the  Jus- 
tices, 91  N.  B.  405,  406,  204  Mass.  607,  27  L. 
R.  A.  (N.  S.)  483. 

That  the  use  of  property  sought  to  be 
condemned  may  bring  about  private  profit, 
does  not  prevent  the  use  from  being  a  public 
one.  Spratt  v.  Helena  Power  Transmission 
Co.,  94  Pac.  631,  634,  37  Mont  60. 

The  term  '^public  use,"  as  used  in  the 
rule  governing  the  right  to  condemn  property 
already  devoted  to  a  public  use,  is  employed 
in  the  sense  in  which  it  is  used  in  the  law  of 
endnent  domain,  and  it  may  be  that  the 
meaning  of  the  term  varies  according  to  its 
application.  Rutland  Ry.,  Light  &  Power  Co. 
V.  Clarendon  Power  CJo.,  83  Atl.  332,  334,  86 
Vt  45,  44  L.  R.  A.  (N.  S.)  1204. 
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B«m6flt  or  sood  of  puUic 

There  Is  no  fixed  rule  as  to  -whkt  is  a 
"public  use."  It  has  been  held  that  by  *'pub- 
lie  use"  is  meant  a  use  by  the  public  or  Its 
agencies;  that  is,  the  public  must  hare  the 
right  to  the  actual  use  in  some  way  of  the 
property  appropriated.  The  better  rule  is 
that  "public  use"  is  the  taking  of  property 
for  a  use  that  will  promote  the  public  interest 
and  which  use  tends  to  derelop  tiie  great 
natural  resources  of  the  commonwealth. 
Const,  art.  3,  i  15,  declares  that  the  use  of  all 
water  and  the  right  of  way  over  the  lands  of 
others  for  ditches  and  sites  for  reservoirs 
shall  be  held  to  be  a  public  use,  and  Code  Civ. 
Proc.  I  2211,  as  amended  by  8es8.  Laws  1899, 
Pl  135,  in  defining  public  uses  enumerate  sites 
for  reservoirs  necessary  for  collecting  water 
and  electric  power  lines.  Held,  that  the 
flooding  of  land  by  a  dam  erected  for  the 
purpose  of  supplying  electric  power  to  mines 
and  smelters  and  to  the  public  generally  and 
for  supplying  water  for  irrigation  ^purposes 
was  a  "pubUc  use"  authorizing  condemnation 
of  such  land.  Helena  Power  Transmission 
Co.  V.  Spratt,  88  Pac.  773,  774,  775,  35  Mont 
108,  8  li.  R.  A.  (N.  S.)  567,  10  Ann.  Cas.  1055 
(citing  Aldridge  v.  Tuscumbia,  C.  &  D.  R.  Co. 
lAlaJ  2  Stew,  ft  P.  199,  23  Am.  Dec.  307; 
Todd  y.  Austin,  34  Conn.  78;  Hand  Gold  Min. 
Co.  Y.  Parker,  59  6a,  419;  Bradley-  v.  New 
York  &  N.  H.  R.  Co.,  21  Conn.  294;  Great 
Palte  Mfg.  Co.  v.  Femald,  47  N.  H.  446;  Tal- 
bot v.  Hudson,  16  Gray  [82  Mass.]  417;  01m- 
stead  V.  Camp,  83  Conn.  532,  89  Am.  Dec.  221; 
Boston  &  Roxbury  BfiU  Corp.  v.  Newman,  12 
Pick.  [29  Mass.]  467,  23  Am.  Dec.  622;  Scud- 
der  y.  Trenton  Delaware  Falls  Co.,  1 N.  J.  Eq. 
494,  728,  2Z  Am.  Dec:  766). 

'^The  term  'public  use'  is  a  flexible  one. 
It  varies  and  expands  with  the  growing  needs 
of  a  more  complex  80<dal  order.  *  *  *  It 
may  be  said  at  the  present  time  that  any- 
thing which  will  satisfy  a  reasonable  public 
demand  for  pufblic  facilities  for  travel  or  for 
transportation  or  transmission  of  intelligence 
or  commodities  and  of  the  general  public,  un- 
der reasonable  regulations,  and  which  have  a 
definite  and  fixed  use,  independent  of  the  will 
of  the  parties  in  whom  the  title  is  vested, 
would  be  a  public  use.*  A  terminal  railroad, 
the  purpose  of  which  is  to  s^tch  cars  from 
one  road  to  another,  receive  freiglLt  on  the 
line  of  its  road,  and  give  bills  of  lading  over 
its  own  and  other  roads,  to  any  part  of  the 
world,  and  which  by  its  charter  is  obligated 
to  do  a  general  railroad  business,  both  as  to 
fright  and  passengers,  "is  intended  to  sub- 
serve a  •pnbHc  use.' "  Collier  v.  Union  R.  Co., 
83  8.  W.  155,  162,  113  Tenn.  96  (citing  Ryan 
V.  LoQisvlUe  &  N.  Terminal  Co.,  50  S.  W.  744, 
102  Tenn.  lU,  45  L.  R.  A.  308;  Mills,  Em. 
Dom.  I  11;  Stewart  v.  Great  Northern  Ry. 
Co.,  66  R  W.  206,  65  Minn.  515,  83  Ll  R.  A. 
427). 


"The  definition  of  'public  use'  must  be 
such  as  to  give  it  a  degree  of  elasticity  capa- 
ble of  meeting  new  conditions  and  improve- 
ments and  the  ever-increasing  needs  of  socie- 
ty. ♦  *  •  In  determining  whether  or  not 
a  use  is  public,  ttte  physical  conditKms  of  the 
country,  the  needs  of  a  community,  the  char- 
acter of  the  benefit  whl(ii  a  projected  im- 
provement may  confer  upon  a  locality,  and 
the  necessities  for  such  improvement  in  the 
development  of  the  resources  of  the  state,  are 
to  be  taken  into  consideration."  A  condenma- 
tion  of  a  right  of  way  fbr  a  tunnel,  under 
Laws  1891,  p.  98,  i  8  (3  Mills'  Ann.  St  Rev. 
Supp.  I  616),  authorizing  any  corporation 
formed  for  the  purpose  of  constmeting  a 
tunnel  to  acquire  any  necessary  real  estate 
under  the  eminent  domain  act,  is  a  c<Mademna- 
tion  for  a  "public  use,"  where  the  tunnel  is 
to  be  used  for  draining  mines,  and  for  the 
tran^Nyrtatlon  of  waste  and  ore,  for  such 
proprietors  as  desire  to  avail  themselves  of 
the  facilities  offered.  Tanner  v.  Treasury 
Tunnel,  Mining  &  Reduction  Co.,  Q3  Pac  464» 
465^  35  Cola  693,  4  L.  R.  A.  (N.  S.)  106. 

The  term  "public  use,'*  as  used  in  Const, 
art  1,  I  14,  providing  that  private  property 
may  be  taken  for  "public  use,"  means  public 
usefulness  and  productive  of  general  benefit 
The  term  is  a  fiexible  one,  and  necessarily 
has  been  of  constant  growth  as  new  uses  have 
developed.  If  the  taking  is  necessary  to  the 
complete  development  of  the  material  resourc- 
es of  the  state,  it  is  for  a  "public  use." 
The  lumbering  interest  of  the  state  cannot  be 
completely  developed  without  the  exercise 
of  the  power  of  eminent  domain.  Potlatch 
Lumber  Co.  v.  Peterson,  88  Pac  426,  432,  12 
Idaho,  760,  118  Am.  St  Rep.  233  (dUng  6 
Words  and  Phrasesi,  p,  5828;  Olmstead  v. 
Camp,  33  Conn.  532,  89  Am.  Dea  221). 

Revisal  1905,  H  1571-1577,  confer  on 
electric  light  companies  the  power  to  condemn 
property  for  the  erection  of  poles  and  other 
appropriate  pun>ose8  on  making  just  compen- 
sation therefor.  .  Defendant  was  incorporated 
to  distribute  electricity  for  the  operation  of 
street  railways,  and  to  supply  electricity  for 
any  purpose  whatever.  Held,  that  condem- 
nation by  defendant  of  a  right  of  way  across 
plaintiffs'  land  for  the  erection  of  its  electric 
Ught  poles,  etc.,  was  for  a  public  use,  and 
therefore  authorized.  Wissler  v.  Yadkin  Riv- 
er Power  Co.,  74  S.  B.  460,  158  N.  O.  465. 

Under  Laws  1901,  p.  679,  c.  195,  i  5, 
authorizing  a  corporation  formed  under  the 
general  law  for  manufacturing  and  selling 
electricity  for  lighting,  transportation,  and 
business  purposes  to  bold  and  to  purchase 
lands  necessary  to  carry  out  its  purposes,  a 
cori)oration  empowered  to  generate  electric- 
ity, to  sell  to  those  designing  it  for  any  use 
to  which  it  is  applicable,  and  furnishing 
power  for  the  operation  of  electric  railway 
lines  and   other  authorized  purposes,  may 
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take  private  lands  necessary  for  tbe  construc- 
tion of  its  lines,  as  such  taking  is  a  ''public 
use."  Rockingham  County  light  &  Power 
Co.  V.  Hobbs,  58  Atl.  46,  47,  72  N.  H.  53X,  66 
L.  E.  A.  581  (citing  petition  of  Mt  Washing- 
ton Koad  Co.,  35  N.  H.  134;  Proprietors  of 
Piscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  N.  H.  35;  Peirce  v.  Somersworth,  10  N.  H. 
369;  Backus  v.  Lebanon,  11  N.  H.  19,  35 
Am.  Dec.  466;  Concord  R.  B.  y.  Greely,  17  N. 
H.  47;  Northern  B.  B.  y.  Concord  &  C.  R. 
B.,  27  N.  H.  183;  Crowell  v.  Londonderry, 
63  N.  H.  42;  Bvergreen  Cemetery  Ass'n  v. 
Beecher,  5  AtL  353,  53  Conn.  551;  Orr  y. 
Quimby,  54  N.  H.  590). 

The  construction  of  a  dam  in  the  Spo- 
kane riyer  at  Post  Falls,  and  the  raising  of 
the  dam  so  as  to  increase  the  height  of  the 
waters  in  Coeur  d*Alene  Lake  for  storage 
purposes  to  be  used  In  the  low-water  season 
for  power  purposes  in  generating  electrical 
current  for  lighting,  heating,  and  power.  Is  a 
public  use  within  Const  art  1,  f  14,  declaring 
the  necessary  use  of  lands  for  construction 
of  reservoirs  or  storage  basins  for  irrigation 
or  for  rights  of  way  for  construction  of  ca- 
nals, ditches,  flumes,  Bte.,  or  any  useful,  bene- 
flclaL,  or  necessary  purpose  shall  be  a  public 
use,  and  Bey.  Codes,  i  5210,  authorizing  con- 
demnation of  lands  for  necessary  use  in  con- 
structing Unes  to  be  used  in  transmitting  elec- 
trical current  for  power,  lighting,^  heating,  or 
other  purposes,  though  part  of  such  power 
may  be  used  in  another  state.  Washington 
WaJter  Power  Co.  y.  Waters,  115  Pac.  682,  684, 
19  Idaho,  595. 

Manufacturing,  generating,  selling,  dis- 
tributing, and  supplying  electricity  for  power 
for  manufacturing  or  mechanical  puri)oses  is 
not  a  *'publlc  use"  for  which  private  property 
may  be  taken  agatnst  the  will  of  the  owner. 
Brown  v.  Gerald,  61  Ati.  785,  789,  100  Me. 
351,  109  Am.  St  Rep.  526. 

The  ftirnishing  of  electricity  for  light 
and  power,  when  exercised  by  a  corporation 
having  the  power  under  Its  charter,  to  de- 
velop water  power,  construct  dams,  generate 
electricity,  to  be  transmitted  to  various  towns 
to  be  Used  by  the  public,  may  be  a  "public 
use"  Justifying  the  exercise  of  the  power  of 
eminent  domain  for  the  acquisition  of  the 
necessary  rights  and  privileges  in  the  real 
estate  of  individuals.  McMillan  y.  Noyes, 
72  Atl.  759,  761,  75  N.  H.  258. 

Furnishing  light  to  a  municipality  is  a. 
"public  use"  and  benefit,  with  regard  to 
which  the  power  of  eminent  domain  may  be 
exercised,  even  by  a  private  corporation. 
In  re  East  Canada  Creek  Electric  Light  & 
Power  Co.,  99  N.  Y.  Supp.  109,  110,  49  Misc. 
Rep.  565  (citing  Matter  of  Burns,  49  N.  E. 
246,  155  N.  Y.  27;  Buffalo  &  N.  Y.  City  R. 
R.  Co.  V,  Bralnard,  9  N.  Y.  100). 

Xbe  taking  of  land  for  a  right  of  way 
for  a  ditch  and  a  flume  to  convey  water  used 


in  furnishing  electricity  to  the  public  gener* 
ally  or  to  all  persons  within  a  county  or  else- 
where in  the  state  for  lighting,  power,  and 
heating  purposes  is  a  public  use  within  Code 
Civ.  Proc.  Cal.  {  1238,  and  Civ.  Code,  §  1001, 
authorizing  the  exercise  of  the  right  of  em- 
inent domain  in  behalf  of  certain  public  uses. 
Shasta  Power  Co.  v.  Walker,  149  Fed.  568. 
WaUCer  v.  Shasta  Power  Co.,  160  Fed.  856, 
859,  87  C.  C.  A.  660,  19  Lu  R.  A.  (N.  S.)  725. 

It  is  for  the  public  interest  that  a  rail- 
road company  condemn  the  few  shares  of 
stock  of  another  railroad  company,  whidi  It 
does  not  own,  where  extensive  improvements 
of  the  other  company's  connecting  road  are 
necessary,  the  means  or  credit  for  which  ft 
does  not,  but  the  condemning  company  does, 
possess.  New  York,  N.  H.  k  H.  R.  Co.  y. 
Offield,  59  Ati.  510,  511,  77  Conn.  417. 

Priv.  Laws  1901,  p.  465,  c.  168,  empower- 
ing a  majority  of  the  stockholders  of  certain 
railways  to  consolidate  with  other  companies, 
and  providing  for  assessing  and  paying  the 
value  of  the  dissenting  stock,  is  an  exercise 
of  the  power  of  eminent  domain  and  the 
property  appropriated  is  taken  for  a  "public 
use."  Spencer  v.  Seaboard  Air  Line  Ry.  Co., 
49  S.  B.  96,  105,  137  N.  C.  107,  1  L.  R.  A. 
(N.  S.)  604  (citing  Clark  &  M.  on  Priv.  Corp. 
1051;  North  Carolina  &  R.  ft  I>.  R.  Co.  y. 
Carolina  Cent  R.  Co.,  83  N.  C.  489). 

Conyenienoe^  mecesslt7f  ov  iPelfare  of 
public 

A  ^'public  vs«^  Is  defined  as  any  use  of 
anything  which  will  satisfy  a  reasonable  pub- 
lic demand  for  public  facilities  for  travel  or 
for  transmission  of  intelligence  or  commod- 
ities. Mueller  y.  Supervisors  of  Town  of 
Courtiand,  135  N.  W.  996,  998,  117  Minn.  290. 

Duty  to  or  di^t  in  publio 

To  constitute  a  ^'public  use''  within  the 
meaning  of  the  statutes  relating  to  eminent 
domain,  something  more  than  a  mece  benefit 
to  the  public  must  flo^  from  the  contemplated 
improvement  The  public  must  be  to  some 
extent  entitied  to  use  or  enjoy  tbe  property 
not  as  a  mere  favor  or  by  permission  of  the 
owner  but  by  right  Gaylord  v.  Sanitary 
Dist  of  Chicago,  68  N.  E.  522,  524,  204  lU. 
576,  63  L.  R.  A.  582,  98  Am.  St  Rep.  295. 

The  term  "public  use,"  within  the  rule  as 
to  taking  private  property  for  pubUo  use, 
means  to  be  occupied  and  enjoyed  by  the 
pUbUc  or  for  some  use  necessary  to  enable 
the  public  to  command  the  services  of  citi- 
zens, or  to  enable  the  citizen  to  perform  Ms 
duties  to  the  public.  It  is  not  the  number 
of  people  who  use  the  property  taken  that 
constitutes  the  use  of  it  a  public  one,  nor 
does  the  fact  tiiat  the  benefits  will  be  in  a 
large  measure  local  enter  Into  the  question. 
The  fact  that  only  a  few  persons,  aside  from 
the  individual  at  whose  instance  it  is  sou^t 
to  establish  a  tramway  over  private  prop- 
erty, will  have  occasion  to  use  it,  does  not 
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destroy  its  public  use  wUlUn  tbe  meaning  of 
tbe  Constitution.  The  controlUng  and  de- 
cisive question  is:  Have  the  public  the  right 
to  its  use  on  the  same  terms  as  the  person 
at  whose  Instance  it  is  established?  If  they 
have,  it  is  a  public  use;  if  they  have  not, 
it  is  a  private  use.  If  the  owner  can  exercise 
the  same  kind  of  dominion  over  it  as  he  does 
over  other  property  owned  by  him,  If  he 
can  dose  it  up,  or  prohibit  all  or  any  part  of 
the  public  from  its  use,  then  it  is  dear  that 
its  establishment  would  be  private  and  not 
public;  nor  is  the  fact  that  the  public  in- 
terest will  be  promoted  by  the  contemplated 
improvement  suffident  to  authorise  the  tak- 
ing, in  the  absence  of  the  right  on  the  part  of 
the  public  to  partidpate  in  the  enjoyment  of 
the  property  taken.  Chesapeake  Stone  Co. 
V.  Moreland,  104  S.  W.  762,  765,  126  Ky.  656, 
16  L.  R.  A.  (N.  S.)  479. 

"The  Supreme  Court  of  California  has 
spoken  also  with  reference  to  the  question  of 
'public  use.*  It  says:  *The  words  "public 
use^'  here  mean  [deferring  to  the  Constitu- 
tion] a  use  which  concerns  the  whole  com- 
munity, as  distinguished  from  a  particular 
individual  or  a  particular  number  of  individ- 
uals. It  is  not  necessary,  however,  that  each 
and  every  individual  member  of  society  should 
have  the  same  degree  of  interest  in  tMs  use, 
or  be  personally  or  directly  affected  by  it, 
in  order  to  make  It  public.  •  ♦  •  If  the 
use  for  which  the  property  Is  taken  be  to 
satisi^  a  great  public  want  or  public  exigency, 
it  is  a  '•public  use."  •  •  •  It  may  be  a 
use  in  wtiich  but  a  small  portion  of  the  pub- 
lic will  be  directly  benefited,  •  ♦  • 
though  it  must  be  of  such  a  character  as  that 
the  general  public  may,  if  they  choose,  avail 
themselves  of  it'  Gilmer  v.  lime  Point,  18 
CaL  229,  251-253.  These  utterances  have 
the  especial  sanction  of  other  courts.  In 
Board  of  Health  v.  Van  Hoesen,  supra,  the 
court  says:  To  justify  the  condemnation  of 
lands  for  a  private  corporation  not  only  must 
the  purpose  be  one  in  which  the  public  has 
an  interest,  but  the  state  must  have  a  voice 
in  the  manner  in  which  the  public  may  avail 
itself  of  that  use.  In  Oilmer  v.  Lime  Point, 
18  Cal.  229,  a  '*pQblic  use^''ls  defined  to  be 
a  use  which  concerns  the  whole  community, 
as  distinguished  from  a  particular  individual. 
The  use  which  the  public  is  to  have  of  such 
property  must  1)e  fixed  and  definite.  The 
general  public  must  have  a  right  to  a  cer- 
tain definite  use  of  the  private  property,  on 
terms  and  for  charges  fixed  by  law,  and  the 
owner  of  the  property  must  be  compelled  by 
law  to  permit  the  general  public  to  enjoy  it 
It  will  not  suffice  that  the  general  prosperity 
of  the  community  is  promoted  by  the  tak- 
ing of  private  property  from  the  owner,  and 
transferring  its  title  and  control  to  a  cor- 
poration, to  be  used  by  such  corporation  as 
its  private  property,  uncontrolled  by  law  as 
to  its  use.  In  other  words,  a  use  is  private 
so  long  as  the  land  is  to  remain  under  private 


ownership  and  control,  and  no  right  to  its 
use,  or  to  direct  its  management,  is  con- 
ferred upon  the  public*  So  it  is  said  in  Gay- 
lord  V.  Sanitary  District  of  Chicago,  68  N. 
B.  522,  204  lU.  576,  63  L.  R.  A.  582,  98  Am. 
St.  Rep.  235:  *It  is  also  the  settled  doctrine 
of  this  court  that,  to  constitute  a  "public 
use,'*  something  more  than  a  mere  benefit  to 
the  public  must  flow  from  the  contemplated 
improvement  The  public  must  be  to  some 
extent  entitled  to  use  or  enjoy  the  property, 
not  as  a  mere  favor  or  by  permission  of  tJie 
owner,  but  by  right'  So,  also,  in  Shell  v. 
German  Coal  Company,  10  N.  E.  199,  118  111. 
427,  59  Am.  Rep.  379:  'If,  from  the  nature 
of  the  business,  and  the  way  in  which  it  is 
to  be  conducted,  it  is  dear  no  obligations  will 
be  asramed  to  the  public,  or  liability  in- 
curred, other  than  such  as  pertains  to  all 
strictly  private  enterprises,  it  may  safely  be 
concluded  the  use  is  private,  and  not  public. 
It  is  also  believed  to  be  generally,  if  not 
universally,  true  that  benefits  resulting  from 
a  public  use  capable  of  individual  appropria- 
tion are  open  to  all  alike  upon  the  same 
terms  and  conditions.'  And  again,  by  a  foot* 
note  to  section  165,  Lewis  on  Eminent  Do- 
main: 'The  test  whether  a  use  is  public  or 
not  is  whether  a  public  trust  is  imposed  upon 
the  property,  whether  the  ptiblic  has  a  legal 
right  to  the  use,  which  cannot  be  gainsaid  or 
denied  or  withdrawn  by  the  owner.' "  Shas- 
ta Power  Co.  v.  Walker,  149  Fed.  568,  571. 

A  strip  of  land  owned,  though  never 
used,  by  a  railroad  company,  but  leased  by 
it  to,  and  occupied  by  the  loading  platforms 
of,  a  mill  company,  is  not  devoted  to  a  "pab^ 
lie  use*'  so  as  to  be  exempt  from  condemna- 
tion for  the  track  of  another  railroad  com- 
pany, though  it  adds  to  the  convenience  of 
the  mill  company  in  loading  its  products  on 
the  cars  of  the  railroad  company  owning 
the  strip  when  switched  onto  the  track  of  the 
mill  company;  it  being  the  use  to  which  the 
property  is  applied,  and  not  its  ownership, 
which  marks  the  use  as  public  or  private, 
and  the  test  of  whether  the  use  is  public 
being  whether  the  property  is  impressed  with 
a  trust  in  favor  of  the  public  so  that  its  use 
is  not  of  grace,  but  of  right,  which  cannot  be 
defeated  at  the  owner's  will.  A  use  will  not 
be  classified  as  public,  merely  because  it 
may  economize  the  handling  of  the  products 
of  a  patron  of  common  carrier.  The  exemp- 
tion from  condemnation,  if  any,  must  rest 
upon  the  ground  that  the  public  Interest 
would  suffer  by  an  appropriation  of  the  prop- 
erty for  the  use  of  the  relator  for  track  pur- 
poses. It  is  the  use  to  which  the  property  Is 
applied  and  not  the  ownership  that  marks 
such  use  as  public  or  private.  The  true 
crl^rion  by  which  to  Judge  of  the  character 
of  the  use  is  whether  the  public  may  enjoy 
it  by  right  or  only  by  permission.  The  test 
is,  not  what  the  corporation  owning  the  land 
may  choose  to  do,  but  what  under  the  law  It 
must  do.    State  ex  rd.  Mllwaukeie  Terminal 
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H.  Co.  T.  Superior  Court  for  King  County, 
103  Pac  469,  473,  54  Wash.  365  (quoting 
Farmers"  Market  Co.  v.  Philadelphia  &  R.  T. 
R.  Co.,  21  AU.  dOO,  142  Pa.  587 ;  citing  Dia- 
mond Jo  line  Steamers  t.  City  of  Davenport, 
87  N.  W.  400,  114  Iowa,  434,  54  L.  R.  A.  859; 
In  re  New  York,  L.  &  W.  R.  Co.,  1  N.  R  27, 
99  N.  X,  12). 

Wliere  a  railroad  condenmed  land  for 
public  use  and  rented  it  to  a  wholesale  gro* 
eery  company,  tlie  use  of  the  land  by  the 
grocery  company  was  not  a  public  use,  for, 
while  it  might  be  a  public  benefit  or  public 
interest,  no  obligation  rested  upon  the  gro- 
cery company  to  conduct  its  business  for  the 
benefit  of  the  public;  the  true  criterion  of 
a  public  use  being  whether  the  public  may 
enjoy  it  by  right  or  by  permission  only,  and 
the  terms  "public  interest*'  and  "public  use" 
not  being  synonymoua  Neitzel  r.  Spokane 
International  Ry.  Co.,  117  Pac.  864,  869,  65 
Wash.  100,  86  L.  R.  A.  <N.  S.)  522. 

EarteAt  of  pvliUo  benefited 

It  is  not  necessary  to  make  a  use  public 
in  tlie  sense  in  which  that  term  is  used  in 
condemnation  proceedings,  that  the  whole 
eomoMinity  of  any  large  portion  thereof  may 
actually  participate  in  it,  but  only  that  a 
ri^t  to  its  enjoyment  exists  in  the, general 
public;  and,  if  a  use  is  public  in  this  senciBb 
it  does  hot  lose  this  quality  merely  because 
of  an  incidental  private  advantage.  Sezauier 
V,  Star  MllUng  Co.,  90  N.  B.  474,  477,  173 
lOd,  342,  26  L.  R.  A.  (N.  S.)  609. 

It  is.  not  necessary  that  the  whole  com- 
mtinity,  or  any  considerable  portion. thereof, 
should  directly  enjoy  or  participate  in  the  im- 
provement to  make  a  use  public,  but  if  the 
proposed  improvement  tends  to  enlarge  the 
resources  and  promote  the  productive  power 
of  any  considerable  number  of  the  commu- 
nity, the  use  is  public;  and  hence  the  fact 
that  the  principal -consumer  of  the  water  of  :a 
water  company,  chartered  under  Act  May  16, 
1889  (P.  L.  226),  will  be  a  railroad  company, 
and  that,  from  the  nature  of  the  country,  few 
of  the  citizens  can  engage  in  commercial  or 
manufacturing  enterprises,  is  immaterial  on 
the  queetion  of  public  use.  Jacobs  v.  Clear- 
view  Water  Supply  Co.,  69  AtL  870,  872,  220 
Pa.  888,  21  L.  R.  A.  (N.  S.)  410  (quoUng 
Mills,  Em.  Dom.  {  12). 

To  constitute  a  "public  use"  authorizing 
the  exercise  of  the  right  of  eminent  domain, 
it  is  not  required  that  the  entire  community, 
or  even  a  considerable  portion  of  it,  should 
directly  participate  in  the  benefits  to  be  de- 
rived from  the  property  taken.  Riche  v.  Bar 
Harbor  Water  Co.,  75  Me.  91,  96,  97. 

The  "public  use*'  which  will  authorize  the 
taking  of  property  under  power  of  eminent 
domain  need  not  be  the  use  of  the  whole  state 
or  ai^  considerable  portion  of  it,  but  the 
use  and  benefit  must  be  in  common  and  not 
to  particular  individuals.   Every  "public  use'* 


is  in  a  measure  local  and  benefits  a  particular 
section  more  than  others,  and  this  Is  true  of 
railroads  as  well  as  highways.  Madera  R. 
Co.  V.  Raymond  Granite  Co.,  87  Pac.  27,  30, 
31,  3  Cal.  App.  668  (citing  County  of  Madera 
V,  Raymond  Granite  Co.,  72  Pac.  915,  139  CaL 
128 ;  Sherman  v.  Bulck,  82  CaL  253,  91  Am. 
Dea  577;  Lewis,  Em.  Dom.  {  161;  Lindsay 
Irrigation  Co.  v.  Mehrtens,  32  Pac.  802,  97 
CaL  676). 

Jndieial  orlegislatlTeqtiestion 

Whether  a  use  Is  public  or  private  is  a 
question,  not  for  the  Legislature,  but  for  the 
judidaiy.  Amsperger  v.  Crawford,  61  AtL 
413,  415, 101  Md.  247,  TO  L.  R.  A.  497. 

Whether  the  contemplated  use  of  prop- 
erty proposed  to  be  taken  by  a  private  corpo- 
ration is  a  public  use  Is  a  question  of  law. 
McMillan  v.  Noyes»  72  Atl,  759.  761,  75  N.  H. 
258 ;  Rockingham  County  Light  &  Power  Co. 
V.  Hobbs,  58  Att.  46,  72  N.  H.  531,  532,  66 
L.  R.  A.  581. 

Acts  30th  Gen.  Assem.  p.  61,  a  68,  |  1, 
authorizing  the  creation  of  drainage  districts, 
and  declaring  that  the  drainage  of  surface 
waters  from  agricultural  lands  shall  be  con- 
sidered  a  public  benefit,  does  not  authorize  a 
taklivg  of  property  for  private  use  by  declaring 
what  constitutes  a  public  use,  and  Invading 
the  right  of  the  courts  to  determine  whether 
in  any  particular  cas^  the  drainage  of  agri- 
cultural lairds  is  a  public  benefit^;  the  ^ct 
merely  marking  out  a  general  field  within 
which  the  drainage  of  lands  shall  be  deemed 
a  public  benefit  Siason  v.  Board  of  Sup*rs 
of  Buena  Vista  County^  104  N.  W.  464,  455, 
12»  Iowa,  442,  70  U  R.  A.  440. 

Laws  1895,  a  282  (Gen.  St  1902,  i  8694), 
authorizing  a  railroad  Company,  which  has 
acquired  more  than  three-fourths  of  the  stock 
of  another  railroad  company,  and  cannot 
agree  with  the  holders  of  the  outstanding 
stock  for  purchase  thereof ,  to  condemn  tt^on 
a  finding  that  It  will  be  for  the  public  inter- 
est, is  within  the  power  of  the  Legislature. 
New  York,  N.  H.  &  H.  R.  Co.  ▼.  Offleld,  69 
Ati.  510,  511,  77  Comi.  417. 

Private  ^r  pnUio  aseaoy 

That  a  corporation  purposes  to  engage  in 
a  private  use  in  addition  to  serving  a  pub- 
lic use  does  not  deprive  It  of  the  right  to 
exercise  eminent  domain  for  the  public  use. 
Shasta  .Power  Co.  v.  Walker,  149  Fed.  568; 
Walker  v.  Shasta  Power  Co.,  160  Fed.  856, 
860,  87  C.  C.  A.  660,  19  U  B.  A.  (N.  S.)  725. 

A  corporation  organized  under  Act  Feb. 
20,  1902  (23  St  at  Large,  p.  1168),  for  the 
erection  of  a  union  depot,  with  Its  connecting 
necessities,  is  a  corporation  organized  for  a 
"public  use,"  so  that  the  provision  in  such  act 
authorizing  It  to  condemn  land  is  not  uncon- 
stitutional. Riley  V.  Charleston  Union  Sta- 
tion Co.,  51  S.  E.  485,  496,  71  S.  O.  457,  110 
Am.  St  Rep.  579. 
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Under  ConBt  art  1,  i  17,  inhibiting 
grant  of  irrevocable  and  nncontroUable  f  ran- 
chiaes,  inoorporatloD  of  a  terminal;  raUroafl 
company  nnder  Act  May  9»  1905  {Acts  29th 
Leg.  c  109)  did  not  constltnte  a  contract 
whidi  could  not  be  modified  by  subsequent 
legislation,  as  affecting  the  company's  light 
to  acc^t  and  rely  on  the  subsequent  amend- 
ment  of  the  act  in  1907  (Acts  30th  Leg.  a 
157),  by  acting  under  the  ameaidment,  so  as 
to  make  the  operation  of  the  rosfd  a  public 
use,  entitling  the  company  to  exercise  the 
right  of  eminent  domain  as  a  common  car- 
rier, within  Const  art  10,  {§  1,  2.  Houston 
Belt  &  Terminal  E.  Co.  v.  Hornberger  (Tex.) 
143  S.  W,  272,  277. 

Public  benefit  synoiiymoiis 

"Public  use"  is  not  synonymous  with 
'•public  benefit"  Wisconsin  River  Imp.  Co. 
V.  Pier.  118  N.  W.  857,  862,  137  Wis.  325,  21 
L.  R.  A.  (N.  S.)  538. 

"The  expressions  'public  interest'  and 
•public  use*  are  not  synonymous.  The  estab- 
lishment of  furnaces,  mills,  and  manufac- 
tures, the  building  of  churches  and  hotels, 
and  other  similar  enterprises,  are  more  or 
less  matters  of  public  concern,  and  promote, 
in  a  general  sense,  the  public  welfare.  But 
they  lie  without  the  domain  of  public  uses 
for  which  private  ownership  may  be  dis- 
placed by  compulsory  proceedings."  Smith  v. 
Smythe,  90  N.  B.  1121,  1123,.  197  N.  Y.  457, 
35  L.  R.  A.  (N.  S.)  524  (quoting  In  re  Niagara 
Falls  &  W.  R,  Co.,  15  N.  E.  420,  432,  108 
N.  T.  375,  385).  And  so  where  a  railroad 
condemned  land  fbr  public  use  and  rented  it 
to  a  wholesale  grocery  company,  the  use  of 
the  land  by  the  grocery  company  was  not  a 
public  use,  for,  while  it  might  be  a  public 
benefit  or  public  interest,  no  obligation  rested 
upon  the  grocery  company  to  conduct  its  busi- 
ness for  the  benefit  of  the  public ;  the  true 
criterion  of  a  public  use  being  whether  the 
public  may  enjoy  it  by  right  or  by  permis- 
sion only,  and  the  terms  "public  interest" 
and  "public  use"  not  being  synonymoua. 
Neitzel  V.  Spokane  International  Ry*  Co.,  117 
Pac.  864,  65  Wash.  100,  36  L.  R.  A.  (N.  S.) 
522. 


It  is  not  necessary  that  the  entire  state 
diould  directly  participate  in  t^e  benefits  of  a 
drainage  district  to  constitute '  it  a  "public 
use,"  \^ithin  the  constitutional  requirement 
that  property  shall  not  be  taken  without  the 
consent  of  the  owner  except  for  a  puhUc  use. 
Lee  Wilson  &  Co.  y.  Wm.  R.  Compton  B^nd  & 
Mortgage  CJo,,  146  S.  W.  UO,  112,  103  Ark. 
452. 

The  use  of  lands  for  the  pnrpose  of  con- 
structing theffecfn  a  ditch  of  a  drainage  dis- 
txict  organized  und^r  the  drainage  and  levee 
act  of  18TO..(Hurd's  Rev.  St  1899,  c.  42)  is  a 
'*pnblie  use,"  within  Bmiaieitt  Domain  Act,  § 
2  (Hurd*8  B^r»  St^  1003,  ct  47).  ahd  such 


drainage  district  having  the  right  under 
Const.  1870,  art.  4,  f  81,  as  amended  Govern-' 
ber  28,  1878  (1  Starr  &  C.  Ann.  St  1896,  p. 
138),  and  laws  in  pursuance  thereof,'  to  con- 
struct their  ditches  "across  the  land  of  oth- 
ers," it  may  avail  Itself  of  the  provisions  of 
the  eminent  domain  act  to  obtain  a  right  of 
way  for  a  ditch.  Cleveland,  C,  CL  ft  St  L. 
Ry.  Co.  V.  Polecat  Drainage  Dist.,  72  N.  B. 
684,  685,  213  lU.  83. 

Lands  taken  or  damaged  by  a  drainage 
district  for  its  purposes  are  taken  or  damag- 
ed for  a  "public  use."  Bradbury  v.  Van- 
dalla  Levee  &  Drainage  Dist,  86  N.  B.  163, 
165,  236  IlL  36,  10  L.  B.  A.  (N.  a)  991,  15 
Ann.  Cas.  904. 

It  is  competent  for  the  Legislature  to  an« 
thorize  the  taking  of  private  property  for  the 
drainage  of  agricultural  lands,  the  taking  be- 
ing for  a  public  use.  Sisson  v.  Board  of 
Sup'rs  of  Buena  Vista  County,  104  N.  W. 
454,  458,  128  Iowa,  442,  70  L.  R.  A.  440. 

BlectHcity 

Where  the  only  present  market  of  a 
power  company  for  electric  current  is  a  town 
and  Its  Inhabitants,  and  its  only  present  pur- 
pose is  to  supply  electric  light  thereto,  the 
use  Is  a  public  one,  so  as  to  authorize  the  ex- 
ercise of  the  power  of  eminent  domain.  State 
ex  rel.  Weyerhaeuser  Lumber  Co.  v.  Superior 
Court  for  Snohomish  County,  127  Pac.  691, 
693,  71  Wash.  84. 

Fisbins' 

"The  reason  of  the  case  and  the  settled 
practice  of  free  government  must  be  our 
guides  in  determining  what  is  or  is  not  to 
be  regarded  as  a  public  use,. and  that  can 
only  be  considered  such  where  the  govern- 
ment is  supplying  its  own  needs  or  is  fur- 
nishing fbcilldes  to  its  citizens  in  regard 
to  those  matters  of  public  Interest,  conven- 
ience, and  welfare  which,  on  account  of 
their  peculiar  character  and  the  dlfliculty  of 
making  provisions  for  tiiem  otherwise,  it  is 
alike  proper,  useful,  and  needful  for  the 
government  to  provide."  The  right  to  fish 
In  an  inland  lake  in  New  Jersey  canpot  bo 
separated  from  the  ownership  of  the  lake 
and  taken  under  the  power  of  eminent  do- 
main, because,  first,  the  natural  avpply  of 
fish  therein  is  so  small  as  to  be  incapable  of 
meeting  the  public  demand,  and,  secoufd,  the 
object  of  acquiring  such  a  right  is  not  use 
which  implies  utility,  but  mere  sport  or  pas- 
time. Albright  v.  Sussex  County  Lake  ^ 
Park  Commission,  57  Atl.  398,  400,  71  N.  J. 
Law,  303,  309,  69  L.  R.  A.  768,  108  Am.  St 
Rep.  749,  2  Anp.  Cas.  46  (quothig  Oooley, 
Const  Lim.  553). 

Hi8liw»7  or  street 

The  taking  of  land  by  a  eounty  for  the 
widening  of  a  public  highway  is  the  taking 
of  land  for  a  "public  use,"  within  Code  Civ. 
Froc.  I  0288,  subds.  8,  4,  Pol.  Code,  §  2681, 
and  County  Goverkiment  Act  I  25,  subd.  4 
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(Gen.  Law0  1903,  p.  121),  relating  to  the  es- 
tablishment and  alteration  of  highways. 
Mendocino  County  v.  Peters,  82  Pac.  1122, 
1123,  2  Cal.  App.  24. 

Since  streets  In  dtles  must  of  necessity 
be  given  over  at  times  to  the  use  of  railways 
and  transportation  companies,  and  such  use 
is  itself  a  public  one,  an  objection  that  a 
city  desired  to  condemn  land  to  widen  a 
street  to  permit  a  railway  company  having  a 
franchise  thereon  to  double  its  tracks,  and 
that  the  same  was  a  private  and  not  a  pub- 
lic use,  was  unsustainable.  City  of  Tacoma 
V.  Brown,  125  Pac  940,  941,  69  Wash.  638. 

The  use  of  property  for  a  street  or  high- 
way is  necessarily  public.  "One  of  the  oldest 
and  commonest  of  uses  for  which  private  prop- 
erty has  been  appropriated  is  the  establish^ 
ment  of  public  highways.  An  appropriation 
of  private  property  for  the  establishment  of 
such  highways  has  been  held  uniformly  to  be 
for  a  "public  use.' "  And  the  taking  of  prop- 
erty for  a  public  street  is  for  a  **public  use,** 
though  the  street  so  established  be  In  the 
form  of  a  cul-de-sac  on  either  side  of  prop- 
erty of  the  city.  State  ex  rel.  Thomas  v.  Su- 
perior Court  of  Whatcom  County,  85  Pac. 
256,  258,  42  Wash.  521  (citing  State  ex  rel. 
Schroeder  v.  Superior  Court  of  Adams  Coun- 
ty, 69  Pac.  366,  29  Wash.  1;  Chicago,  R.  L 
&  P..  B.  Co.  V.  Town  of  Lake,  71  111.  333). 

Laws  1893,  p.  135,  c.  62,  empowering  cit- 
ies to  condemn  property  for  **publlc  cori>orate 
uses,**  includes  power  to  condemn  streets 
and  alleys  to  be  used  by  the  public,  as  well 
as  property  to  be  used  by  the  corporation  it- 
self. State  ex  rel.  Jones  v.  Superior  Court 
of  Pierce  County,  87  Pac.  521,  522,  44  Wash. 
476. 

The  laying  out  of  a  townway  involves 
the  taking  of  private  property  for  public  use, 
under  statute  authority,  and  all  statute  re- 
quirements must  be  fully  and  strictly  com- 
plied with.  In  re  Conant,  67  AtL  564,  566, 
102  Me.  477,  120  Am.  St  Bep.  512  (citing 
lieavitt  V.  Elastinan,  77  Me.  117). 

"Public,**  as  applied  to  the  iwwer  to 
condemn  land  for  public  use,  means  every- 
body. A  city  council  has  no  authority  to  es- 
tablish a  street  for  the  use  of  a  private  in- 
dividual, and,  in  a  proceeding  to  condemn 
land  for  the  extension  of  a  street  terminat- 
ing at  the  boundary  of  an  owner*s  land,  evi- 
dence that  the  proceeding  is  for  the  use  of 
an  individual,  and  not  for  the  purpose  of  es- 
tablishing a  street  for  public  use,  is  admissi- 
ble. In  re  Twenty-i?'irst  St.,  96  S.  W.  201, 
205,  196  Mo.  498,  7  L.  R.  A.  (N.  S.)  639,  113 
Am.  St.  Rep.  766. 

A  street  railroad  is  a  **publlc  use,**  very 
valuable  to  the  public.  Statute  law  author- 
izes municipalities  to  allow  the  use  of  streets 
for  such  purpose.  A.  ^ity  may  acquire  land 
for  such  purpose.  City  of  Bluefleld  v.  Bai- 
ley, 57  S.  B.  805,  807,  62  W,  Va*  304- 


Xrvisatioai 

Property  is  taken  for  "public  use*'  when 
the  taking  is  for  use  that  will  promote  a 
public  interest,  and  which  use  tends  to  de* 
velop  the  great  natural  resources  of  the  com- 
monwealth. The  taking  of  property  for  the 
purpose  of  obtaining  water  for  the  irrigation 
of  a  farm  and  to  render  the  same  productive 
is  a  taking  for  a  public  use.  Nash  v.  Clark, 
75  Pac.  871,  373,  27  Utah.  168,  10  Am.  St 
Rep.  953,  1  Ann.  Caa.  300. 

Where  an  irrigation  company  which  ap- 
propriated water  from  a  river  to  irrigate  a 
named  county,  organized  subsidiary  corpora- 
tions for  the  purchase  of  the  land  In  that  ter- 
ritory, and  transferred  to  them  perpetual 
water  rights  for  the  Irrigation  of  land  owned 
by  them,  there  was  no  dedication  of  the  wa- 
ter right  to  public  use;  the  essential  feature 
of  a  public  use  being  that  it  shall  not  be  con- 
fined to  privileged  individuals,  but  open  to 
the  indefinite  public,  while  in  this  case  not 
every  landowner  could  use  water.  Thayer 
V.  California  Development  Co.,  128  Pac.  21, 
24,  164  Cal.  117. 

Property  is  taken  for  a  "public  use,"  as 
intended  by  the  Constitution,  only  where 
there  results  to  the  public  some  definite  right 
or  use  in  the  business  or  undertaking  to 
which  the  property  is  devoted.  Acts  1895,  p. 
21,  c.  21  (Rev.  St  1895,  tit  60,  c.  2),  author- 
izes the  organization  of  corporations  for  the 
construction  of  reservoirs,  ditches,  etc.,  and 
the  furnishing  of  water  "to  all  persons  enti- 
tled to  the  same*'  for  irrigation  and  other 
purposes,  to  make  contracts  for  the  sale  of 
permanent  water  rights,  to  lease,  to  rent, 
and  to  otherwise  dispose  of  water,  and  pro- 
vides that  all  persons  possessing  land  ad- 
jacent to  any  ditch  shall  have  a  right  of 
water  for  any  of  the  purposes  mentioned  at 
Just  prices,  and  that,  If  any  shortage  occurs, 
the  distribution  of  water  shall  be  pro  rata. 
Held,  that  the  purposes  for  which  the  act  au- 
thorizes the  taking  of  private  property  are 
"public  purposes**  in  character.  Borden  v. 
Trespalaclos  Rice  &  Irrigation  Co.,  86  S.  W. 
11,  14,  98  Tex.  494,  107  Am.  St  Bep.  640. 


Mills  and  auutufaetiiring 

The  appropriation  of  land  for  the  use  of 
water  mills  for  the  public  convenience  is  a 
"public  use.**  Newcomb  v.  Smith  (Wis.)  1 
Chand.  71,  76;  Id.  (Wis.)  2  Pin.  131,  135. 
See,  also,  Thlen  v.  Voegtlander,  3  Wis.  461, 
465;   Pratt  v.  Brown,  3  Wis.  603,  613. 

Minium 

The  construction  and  operation  of  roads 
and  tramways  f6r  the  development  and  work- 
ing of  mines  is  a  public  use,  so  that  Rev.  St 
1898,  §  3586,  as  amended  by  Sess.  Laws  1901, 
p.  19,  c.  25,  authorizing  condemnation  there- 
for, is  constitutional.  Highland  Boy  Gold 
Min.  Co.  V.  Strickley,  78  Pac.  296,  207.  28 
Utah,  215,  1  L.  R»  A.  (N.  S.)  976,  107  Am.  St 
Rep.    711,    ft   Ann,    Caa.    1110.    See,    also, 
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StTt«kley  ▼.  Highland  Boy  Gold  Mln.  Co.,  26 
Sap.  Ct  301,  S02,  200  U.  S.  52T,  60  L.  Ed. 
581,  4  Ann.  Gas.  1174. 

Under  the  statates  of  Montana,  by  which 
property  taken  for  mining  and  milling  ores 
is  for  a  pnMIc  nse,  and  may  be  condemned 
by  an  individual  or  corporation  for  such  use, 
where  a  bankmpt  mining  company  had  btillt 
an  electric  light  and  power  plant  for  use  in 
its  baslnees  on  the  land  of  another,  and  the 
plant  has  come  into  poBsesBlon  of  its  tmertee, 
on  the  filing  of  a  petition  by  the  owner  of  the 
land  in  the  bankmptey  court  to  recover  the 
land  and  the  plant  thereon,  the  trustee  may 
defend  on  the  ground  that  the  taking  was  for 
a  public  use,  and  the  court  may  permit  him 
to  retain  the  property  for  the  estate,  and 
may  fix  the  compensation  to  be  paid  petition- 
er  for  the  land.  Bear  Gulch  Placer  Mining 
Co.  V.  Walsh,  198  Fed.  361,  354. 

Rev.  St  Idaho  1687,  i  5210,  as  amended 
by  Act  Mardi  3,  1008  (7  Sess.  Laws,  p.  203), 
declaring  that  tunnels  and  other  means  of 
working  mines  are  declared  to  be  '^public 
uses*'  within  the  statutes  relating  to  eminent 
domain,  and  ^^ct  March  15,  1889  (5  Sess. 
Laws,  p.  442),  granting  to  ai^y  owner  of 
ground  with  a  tunnel  located  therteon  the 
right  to  run  the  same  through  the  claima  of 
others  on  payment  of  all  actual  damages  or 
Injury  done  to  the  owner  of  the  dalais  cross- 
ed by  the  tunnel,  are  not  unconstitutional,  as 
a  deprivation  of-  property  without  due  prooess 
of  law,  in  violation  of  the.  fourteenth  amend- 
ment of  the  federal  Constitution,  in  that  the 
construction  of  a  mining  tunnel  is  in  fact  a 
private  and  not  a  "public  use.*-  BailUe  t. 
Larson,  138  Fed.  177,  179  (citing  Bev.  St 
1887,  I  5210,  amended  in  190B  by  7  Sc»& 
Laws,  p.  203).  .    . 

Turk 

Acts  1899,  pp.  250-252,  c.  142,  Sf  1-7, 
authorising  taxing  districts  and  dtles  to  con- 
demn land  beyond  their  corporate  limits  for 
parks  and  parkways,  is  not  invalid  as  author- 
izing condemnation  of  land  for  a  mere  public 
convenience,  as  distinguished  from  a  '*publlc 
necessity"  or  "public  use."  City  of  Memphis 
V.  Hastings,  86  S.  W.  609,  612, 113  Tenn.  142, 
69  L.  R.  A.  750. 

A  taking  of  land  belonging  to  a  cori>ora- 
tlon  iMwsessing  the  power  of  eminent  domain 
by  a  railway  company  for  a  park  at  its  ter- 
minal, attractive  to  pleasure  seekers  because 
of  its  scenic  futures,  is  not  taking  of  land 
for  a  public  use  within  Ya.  Code  1904,  p. 
576,  c.  46a,  |  1105e,  subd.  52.  Great  Falls 
Power  Co.  v.  Great  Falls  &  O.  D.  B.  Co.,  62 
8.  E.  172,  173,  174,  104  Va.  416. 


Since  the  physical  development  of  a  chfld 
attending  school  cannot  be  had  without  a 
suitable  place  for  recreation  and  exercise, 
the  condemnation  of  land  adjacent  to  r. 
school  building   for  an  athletic  and   play 


ground  is  a  taking  for  public  use.  State  ex 
reL  School  District  No.  56  v.  Superior  Court 
for  Chelan  County,  124  Pac.  484^  486»  69 
Wash.  189. 

Private  road 

The  term  "public  use**  means  the  same 
as  "use  by  the  public."  The  test  whether 
the  use  is  public  or  not  is  whether  a  public 
trust  is  imposed  upon  the  property ;  whether 
the  public  has  a  legal  right  to  the  use,  which 
cannot  be  gainsaid  or  denied  or  withdrawn  at 
the  pleasure  of  the  owner.  The  expressions 
"public  interest"  and  "public  use*'  are  not 
synonymous  "Public  use"  implies  a  posses- 
i^on,  occupation,  and  enjoyment  of  the  land 
by  the  public  at  large  or  by  public  agency. 
Code  Pub.  Gen.  Laws,  art  25,  H  100-121,  de- 
claring that  any  owner  of  land  shall  have  a 
right  to  a  road  to  or  from  his  land  to  places 
of  public  worship,  courthouses,  etc.,  and  may 
obtain  a  road  or  way  by  application  in  a  cer- 
tain manner,  authorized  the  taking  of  private 
property  for  private  use  in  violation  of  Const, 
art  3,  S  40,  prohibiting  the  taking  of  private 
property  for  public  use  without  compensa- 
tion. Amsperger  .v.  Crawford,  61  AtL  418, 
415,  101  Md.  247,  70  L.  R.  A.  497  (citing 
Lewis,  Em.  Dom.  |  165;  Mills,  Em.  Dom. 
I  26;  Farmers*  Market  Co.  v.  Philadelphia 
R.  &  Terminal  Co.,  10  Pa.  Co.  Ct.  R.  25 ;  Mat- 
ter of  Niagara  Falls  &  W.  Ry.  Co.,  15  N.  B. 
429,  108  N.  Y.  375). 


A  railroad  use  of  land  is  a  "public  usa" 
Porter  v.  International  Bridge  Co.,  93  N.  B. 
716,  718,  200  N.  Y.  284,  21  Ann.  Cas.  684. 

The  use  of  property  reasonably  necessary 
for  the  construction,  maintenance,  or  opera- 
tion of  a  railroa^d  is  a  public  use.  Northern 
Pac.  Ry.  Co.  v.  Kreszes2ewski,  115  N.  W.  679, 
680,  17  N.  D.  203. 

The  condemnation  of  land  for  a  right  of 
way  for  a  regularly  organized  and  chartered 
railroad  is  a  taking  for  a  "public  use."  Kan- 
sas City  luterurban  R.  Co,  v.  Nelson,  91  S. 
W.  1036,  1037,  193  Mo.  297. 

The  fact  that  the  main  business  of  a 
railroad  is  "freight  business  and  a  business 
in  bulk  does  not  make  it  the  less  a  'public 
use.*  **  Collier  v.  Unl/Oft  R.  Co„  88  S.  W.  155^ 
162,  113  Tenn.  96. 

The  acquisition  of  a  crossing  by  one  rail- 
road over  another  conten^ates  the  taking  of 
private  property  for  **public  use"  under  the 
law  of  eminent  domain.  Wellsburg  &  S.  L. 
R.  Co.  V.  Panhandle  Traction  Co.,  48  &  £. 
746,  748,  .56  W.  Va.  18, 

In  view  of  Const,  art.  12,  {  8,  r^ating  to 
the  taxation  of  mining  property  and  article 
15,  S§  5,  7,  making  railroads  public  highways, 
and  all  railroad  companies  public  carriers, 
and  in  view  of  Rev.  Codes,  |  7381,  authorize 
ing  the  exercise  of  the  right  of  eminent  do- 
maln«   for  roads,   tunnels^  ditefaesy  flumes. 
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pipes  and  damping  places  for  worViing  minee^ 
etc.,  a  railroad  built  on  the  streets  of  a  city 
tor  the  cartage  ct  materials  to  and  from  a 
mine  is  a  public  use.  Kipp  v.  Dayis^Daly 
Copper  Co.,  110  Pac.  237,  240,  41  Mont  500, 
36  L.  R.  A.  (N.  S.)  066,  21  Ann.  Cas.  1872. 

A  street  railroad  is  a  "public  use,"  very 
valuable  to  tbe  public  City  of  Bluefield  v. 
Bailey,  57  S.  B.  806,  807,  62  W.  Va.  304. 

Sewer 

A  sewerage  system  is  a  ''public  use" 
within  a  statute  authorizing  the  exercise  of 
the  power  of  eminent  domain  by  any  incor- 
porated city,  town,  or  village  for  any  and 
all  public  uses.  Village  of  Twin  Falls  v. 
Stubbs,  96  Pac  ld5,  196,  15  Idaho,  68. 

Water  svpply 

The  supplying  of  pure  water  by  a  corpo- 
ration to  the  inhabitants  of  a  dty,  town,  or 
village  is  a  public  use,  within  the  law  of 
eminent  domain.  State  er  rel.  Shropshire  v. 
Superior  Court  of  Pacific  County,  99  Pac  8, 
5,  51  Wash.  386. 

PUBX«IC  USE  (Im  Pactent  Law) 

See,  also.  On  Sale  (In  Patent  Law). 

A  single  unrestricted  sale  by  the  inven- 
tor of  his  invention  is  a  public  sale,  or  puts 
it  "on  sale,"  within  the  meaning  and  intent 
of  Rev.  St  U.  S.  I  4886.  And  while  a  shop 
test  of  a  machine  may  be  sutficient  to  show  a 
reduction  to  practice,  especially  Ib  view  of 
favorable  results  being  obtained  by  a  later 
actual  test  under  the  conditions  of  ordinary 
use  for  which  the  machine  is  intended,  it 
does  not  necessarily  remove  the  machine 
from  the  domain  of  experiment,  so  as  to  con- 
stitute a  conditional  sale  a  public  sale,  under 
the  statuta  In  re  Mills,  25  App.  D.  C.  377, 
383. 

Where  the  inventor  of  a  cigar  pocket  for 
more  than  two  years  before  applying  for  a 
patent  therefor  made  and  sold  such  poclcets 
in  the  regular  course  of  his  business,  such 
articles  were  in  "public  use"  and  *'on  sale," 
and  defeated  his  right  to  a  patent  under  Rev. 
St.  t  4886,  although  they  were  not  kept  by 
him  in  stock,  but  were  made  up  only  on  or- 
ders received;  it  being  the  custom  of  the 
trade  to  take  such  orders  by  sample.  A  de- 
vice will  be  "on  sale"  and  in  **public  use"  if 
it  is  offered  for  sale,  whether  any  specimen 
of  it  is  actually  wM  or  not.  Dittgen  v.  Ra- 
cine Paper  Goods  Co.,  181  Fed.  394,  398. 

The  use  of  a  machine  while  it  was  being 
perfected,  in  a  room  from  which  the  public 
and  all  others  not  engaged' in  its  operation 
were  excluded,  changes  and  improvements  be- 
ing made  fron  time  to  time,  although  extern: - 
ing  back  to  more  than  two  years  before  ap- 
plication was  made  for  a  patent,  was  an  ex- 
perimental and  not  a  public  use,  and  did  not 
invalidate  the  patent  granted  therefor,  and 
it  la  imnpmterial  that  the  product  of  su^h  ex* 


perimental  use  was  sold.  Penn  Eleotrical  & 
Mfg.  Co.  V.  Conroy,  159  Fed»  943,  9413,  87  C 
C.  A.  149. 

The  mere  exhibition  of  an  experimental- 
ly constructed  machine  by  the  inventor  to  an 
audience,  accompanied  by  an  exidanation  of 
the  invention,  no  charge  being  made,  is  not 
such  a  "public  use"  as  will  defeat  his  right 
to  a  patent  applied  for  more  than  two  years 
afterward&  Victor  Talking  Mach.  Co.  ▼• 
American  Graphophone  Co.,  140  Fed.  860| 
866. 

An  experimental  use  becomes  a  **public 
use**  within  the  federal  statute,  invalidating 
a  patent  if  the  invention  therein  described 
was  in  public  use  earlier  than  two  years  be- 
fore the  applicatl6n  was  filed,  when  tt  ex* 
tends  fiirther,  either  in  time  or  in  number  of 
instances,  than  is  reasonably  required'  to 
test  the  invention.  National  Phonograph  Co. 
V.  Lambert  Co.,  142  Fed.  164,  166,  73  C.  C. 
A.  382  (quoting  and  adopting  Walk.,  Pat  [8d 
Ed.],  i  94). 

"By  the  provisions  of  the  statutes,  if  the 
invention  was  in  public  use  or  on  sale  in  this 
country  with  or  without  the  consent  of  the 
inventor  more  than  two  years  before  his  ap- 
plication was  filed,  the  grant  of  a  patent  is 
barred.  •  ♦  ♦  The  bar  of  public  use 
arises  from  use  by  the  inventor  himself  or 
by  others,  but  in  either  case  it  must  be  such 
as  makes  the  invention  accessible  by  some 
members  of  the  public.  Public  use,  however, 
does  not  mean  a  general  adoption  or  use  by 
the  public  as  distinguished  from  a  secret 
use.  Exhibition  of  a  design  is  a  'pubUc  use.' 
A  single  instance  of  public  use  by  a  single 
individual  will  operate  as  a  bar.  General 
and  continuous  use  is  unnecessary.  The  bar 
arises  whether  or  not  the  inventor  knows  of 
or  consents  to  the  public  use.  To  coostitnte 
public  use  the  invention  must  have  been  com« 
plete.  This  does  not  mean«  however,  that  the 
machine  embodying  it  must  have  been  x>er- 
f ect,  but  merely  that  it  shall  have  been  sufiQ- 
ciently  perfect  to  be  practically  applied  to 
its  intended  purpose.  *  *  •  Use  of  the 
invention  in  secret,  either  by  the  inventor  or 
his  agents  under  an  injunction  of  secrecy,  is 
not  a  public  use.  But  permitting  another  to 
use  the  invention  without  any  injunction  of 
secrecy  is  public  use,  although  the  use  may 
have  been  concealed  from  others.  Use  of  an 
invention  in  public,  however,  in  its  natural 
and  intended  way,  is  a  public  use,  although 
from  its  nature  It  is  concealed  from  the  gen* 
eral  view  of  the  public."  OThe  use  of  a  com- 
position for  lining  pulp  digesters  in  the  prac- 
tical lining  of  digesters  for  use  in  a  number 
of  different  plants  by  persons  to  whom  it  had 
been  disclosed  without  secrecy  was  a  "puWc 
use,"  which,  if  continued  for  more  than  two 
years,  would  bar  a  patent  whether  such  use 
was  known  to  the  inventor  or  not,  unless  the 
delay  waa  for  tbe  purpose  of  perfecting  the 
invention.    Bentschel  v*  Carthage  Sulphite 
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Pulp  Co.,  169  Fed.  U4, 123»  124  (quoting  and 
•doptiiig  deflnitloii  in  80  €^c  886-^867). 

The  manufacture  of  a  machine  upon  an 
order  for  its  construction,  followed  W  its 
delivery  and  acceptance,  conatttnkeB  a  ^^aide" 
within  the  patent  statute^  National  Cash 
Better  Co.  y.  American  Cash  Begister  Cout 
178  Fed.  79,  83,  101  C.  C.  A.  608 

PUBUO  UTUiITT 

The  term  ''pnbUc  utiJity,"  wherever,  used 
in  the  Public  UtiUtles  Act  (Chapter  a38» 
liawa  1911),  means  "every  corporation,. com* 
pany,  individual,  association  of  persons,  their 
trustees,  lessees  or  receivers"  that  may  own, 
control,  or  manage,  except  for  private  use^ 
any  equipm^it,  plant,  generattog  machinery, 
or  any  part  thereof  In  the  operation  of  the 
business  enterprises  specified  in  section  8  of 
that  act ;  and  the  term,  as  used  in  said  act, 
nowhere  means  the  physical  equipment, 
plant,  or  machinery  used  in  conducting  any 
sndi  business.  State  ex  reL  Marshall  v. 
Wyandotte  County  Gtes  Ck>.,  127  Pao.  669, 
640,  88  Kan.  106. 

Vor  detail  means,  by  section  1797ml,  the 
person  or  persons,  natural  or  artificial,  in 
touch  with  the  public  in  connection  with 
public  utility  serrloe,  whether  as  owner, 
operator,  manager,  or  controller,  or  private 
or  qnasirpublic  entity,  is  a  public  utility,  the 
physical  and  other  things  in  use,  public  util- 
ity property,  and  the  subject  of  the  service, 
—a  nUlity— the  term  '^public  utility"  being 
used  to  characterlaEe  the  physical  situation 
and  condition  as  to  iomiediate  authority  over 
ft.  Calumet  Service  Co.  v.  City  of  Cadlton, 
135  N.  W.  181,  143,  148  Wis.  884. 

That  the  owner  of  an  office  and  manu- 
fiictnring  building  sells  to  three  neighbors 
surplus  heat,  light,  and  power,  left  after  sup- 
plying his  tenants,  does  not  render  the  opera- 
tion of  the  plant,  which  was  Intended  to  sup- 
ply his  own  building  only,  a  "public  utility," 
within  Laws  1907,  c  499,  {{  1797m— 1  to 
lT97m— 108,  regulating  public  utilities.  Caw- 
ker  v.  Meyer,  183  N.  W.  157,  158,  147  Wis. 
320,  37  L.  R.  A.  (N.  S.)  510. 

Sstemt  of  vse  liy  pnblio 

Whether  a  plant  furnishing  heat,  light, 
or  power  is  a  "public  utility,"  wlt^  Laws 
1907,  c  499,  ii  1797m— 1  to  1797m— 106,  reg- 
ulating public  utilities,  does  not  necessarily 
depend  upon  the.  number  of  consumers;  it 
being  sufficient  that  the  plant  is  devoted  to 
the  use  of  all  the  members  of  the  public  who 
may  zeauire  it  Cawker  v.  Meyer,  188  N«  W. 
157, 159, 147  Wis.  320,  37  L,  K.  A,  (N.  S.)  610. 

The  general  incorporation  statute  (St 
1898,  If  1771-1791m>  authorizes  the  Arming 
of  a  corporation  for  certain  enumemted  pur- 
poses, among  others,  the  fttmtdhing  of*  power. 
Laws  1807,  pi  1180^  c  499|  defines  **public 
utility,"  as  used  in.  the  act,  to  embrace  every 
coipotatiov .  that  tlien  or    thereafter,  may 
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operate  or  control  a  plant  or  e^xulpnuuit  for 
the  produetlon  or  fumisbing  of  power  to  or 
for  the  public,  and  provides  that  every  util* 
ity  must  furnish  reasonably  adequate  service 
and  fseUitiea,  and  that  the  charge  made  for 
power  fuvniidied,  etc^  must  be  reasonaUe^ 
prohibits  unseasonable  cbarges^  aa.' unlawful, 
and  authorizes  thersilroad  commission  to 
fix  charges  when  found  unreasonable,  etc. 
Held,  that  the  use  of  a  company  organized 
under  the  act  of  1898  to  furnish  power  is  a 
public,  and  not  a  prii^afte,  use.  Wisconsin 
River  Imp.  Co.  v.  Pier,  118  N.  W.'  857,  861, 
137  Wis.  325,  21  L.  R.  A.  (N.  S.)  538. 

Electxlolty 

A  corporation  obtaining  the  franchise 
granted  by  Laws  1901,  c.  462,  authorlzhig 
certain  persons  and  their  assigns  to  build  a 
dam  across  the  Wisconsin  river  to  obtain 
electric  power,  is  a  "public  utility,"  within 
the  public  utilities  act  (St.  1898,  |f  1797m33, 
1797m89,  1797m91,  and  1797m92,  as  added  by 
Laws  1907,  c.  499),  forbidding  any  public 
utility  to  charge  a  greater  or  less  compensa- 
tion for  any  service  than  is  specified  in  filed 
schedules  of  rates,  and  prohibiting  unjust 
discriminations ;  and  ^  corporation  contract- 
ing to  supply  power  may  not  resort  to  any 
subteifnge,  whereby  a  consumer  may  receive 
flee  current  to  a  specified  amount  per  year. 
President  and  Trustees  of  Villages  of  Kil- 
bourn  City  v.  Southern  Wisconsin  Power  Co., 
185  N.  W.  499,  503,  149  Wis.  16a 

Zlre  department 

The  erection  and  equipment  of  public 
fire  stations  and  street  cleaning  equipment 
and  machinery  to  be  owned  by  a  dty  are 
within  the  term  "public  utilities,"  as  used  in 
Const  art  10,  |  27,  authorizing  the  issue  of 
bonds  for  the  purchase  of  public  utilities, 
Oklahoma  City  v.  SUte,  115  Paa  1108,  U09, 
28  Okl.  780. 

A  proposition  attempting  to  refer  to  the 
qualified  property  tax  paying  .voters  of  a  city 
whether  the  dty  shall  be  allowed  to  become 
indebted  for  the  purchase,  Qon6tmction»  or 
repair  of  public  utilities,  as  expressly  per* 
mitted  by  Const  art  10,  i  27,  must  be  stated 
in  such  specific  language  as  to  apprise  the 
voters  of  the  nature  of  the  public  utility  the 
dty  wishes  to  purchase,  construct,  or  repair, 
and  the  proposition .  as  to  whether  a  dty 
should  be  authorized  tp  issue  bonds  in  a  cer- 
tain amount  to  raise. means  for  Its  improve- 
ment of  the  fire  department  is  too  general; 
fire  department  improyements,  while  include 
Ing  many  things  that  might  be  public  utili- 
ties, also  including  many  that  are  not  Cole- 
man V.  Frame,  109  Pac.  928,  929,  26  Okl. 
198;  31  L.  R.  A.  (N.  S.)  556. 

HaU 

• 

A  convention  hall  to  be  owned*  control- 
led, and  used  excluslv^y  by  a  dty  to  ac* 
commodate  public  gatherings  of  the  people, 
and  for  audi  other  public  uaes  as  may  be 
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designated  by  the  mayor  and  conncil,  la  a 
''public  utility*'  wltiiln  tbe  meaning  of  that 
term  as  used  in  Const  art  10,  f  27  (Bunn's 
Ed.  I  293),  authorizing  Incorporated  cities  or 
towns  to  become  Indebted  for  the  purpose  of 
purchasing  or  constructing  public  utilities. 
State  ex  reL  Manhattan  Const  Co.  ▼.  Barnes, 
97  Pac.  997,  998,  22  OkL  19L 

Pnblio  park 

A  public  park  Is  a  •*pubUc  utility"  within 
Const  art  10,  |  27,  authorizing  a  dty  by  a 
majority  vote  to  become  indebted  in  a  larger 
amount  than  that  specified  in  section  26  to 
purchase  or  construct  public  utilities  or  re- 
pair the  same.  City  of  Ardmore  v.  State  ex 
rel.  Best,  104  Pac.  913,  916,  24  OkL  862; 
Barnes  y.  HIU,  99  Pac.  927,  928,  28  OkL  207. 

Sewer 

A  sewer  Is  a  public  utility  within  Const 
art.  10,  I  27,  authorizing  an  incorporated  city 
or  town  by  a  majority  vote  to  become  indebt- 
ed In  a  larger  amount  than  that  specified  in 
section  26  to  purchase  or  construct  public 
utilities.  State  ex  rel.  Edwards  v.  Millar,  96 
Pac.  747,  753,  21  OkL  44a 

Street  iiAproTeine^t 

Street  improvements  do  not  constitute 
'^public  utilities"  within  Const  art  10,  I  27, 
providing  that  any  Inooiporated  city  may,  by 
a  majority  of  the  qualified  property  tax  pay- 
ing voters  of  such  city,  voting  at  an  election 
to  be  held  for  that  purpose,  be  allowed  to  be- 
come Indebted  in  a  larger  amount  than  that 
specified  in  section  26  (relating  to  the  limita- 
tion of  municipal  indebtedness)  for  purchas- 
ing or  constructing  public  utilities,  or  for  re- 
pairing them,  to  be  owned  exclusively  by 
such  city,  since,  while  streets  are  directly  un- 
der the  charge  and  control  of  municipal  au- 
thorities, such  control  is  subject  to  the  para- 
mount authority  of  the  state.  Coleman  v. 
Frame,  109  Pac.  928,  929,  26  OkL  193,  31  L. 
R.  A.  (N.  8.)  556;  Hooper  v.  State  ex  reL 
Cline.  110  Pac  912,  26  OkL  646;  Dingman 
V.  City  o£  Sapulpa,  Ul  Pac.  319,  27  Okl.  116. 

Street  railroad  / 

San  Francisco  Charter  of  1907,  art  12,  | 
14,  approved  by  the  Legislature  November  23, 
1907  (St.  Ex.  Sess.  1907,  p.  37),  and  previous 
charter  provisions  authorizing  acquisition  of 
"public  utilities,"  includes  municipally  own- 
ed street  railways;  the  term  comprehending 
any  utility  employed  In  rendering  quasi  pub- 
lic service;  such  as  waterworks,  gasworks, 
telephone  system,  etc.  Piatt  v.  City  and 
County  of  San  Francisco,  110  Pac.  304,  306, 
158  Cal.  74. 

Switch  track 

A  switch  track  which  is  part  of  a  gen- 
eral railway  system,  and  which  may  be  used 
by  any  or  all  who  have  occasion  to  ship 
freight  over  it,  and  which  is  not  designed 
for  the  exclusive  use  or  convenience  of  any 
particular  person  or  corporation,  is,  although 
from  its  location  and.  surroundings  only  a 


60  PUBLIC  WATER  S 

limited  number  of  persons  will  have  occa.- 
sion  to  use  it  a  public  utility.  Stockdale  v. 
Rio  Grande  W.  By.  Co.,  77  Paa  849,  851,  28 
Utah,  201. 


Waterworks  are  "public  utilities*  subject 
to  the  exclusive  control  of  the  dty  in  its  gov- 
ernmental capacity  for  the  convenience, 
health,  and  general  welfare  of  the  city.  The 
dty  determines  the  amount  of  water  mains, 
where  to  be  laid,  and  the  number  and  loca- 
tion of  fire  hydrants.  Over  these  the  individ- 
ual has  no  controL  In  the  exerdse  of  this 
political  power  the  dty  has  discretion,  with 
which  the  courts  have  no  right  to  interfere. 
Asher  V.  Hutchinson  Water,  etc.,  Ck>.,  71  Pac. 
813,  814,  66  Kan.  496,  61  L.  R.  A.  52. 

PUBUC  VEHICIiE 

See  £*ubllc  Conveyances. 

PUBLIC  WABCHOUSE 

A  "public  warehouse"  is  a  place  that  Is 
held  out  to  the  public  as  being  one  where  any 
member  of  the  public  who  is  willing  to  pay 
the  regular  charges  may  store  his  goods  and 
then  sell  or  pledge  them  by  transferring  the 
receipt  given  him  by  the  keeper  or  manager. 
Security  Warehousing  Co.  v.  Hand,  143  Fed. 
32,  40,  74  C.  C.  A.  186. 

Rev.  St  1899,  §  7625,  declares  a  "public 
warehouse"  to  be  a  building,  elevator,  or 
warehouse  wherever  state  grain  inspection 
may  be  established  by  the  state  board  of  rail- 
road and  warehouse  commissioners  and  hav- 
ing a  <sipadty  of  not  less  than  50,000  bushels 
Cor  the-  purpose  of  storing  grain  ef  different 
owners  for  oompensation.  State  ex  inf.  Had- 
ley  V,  Go^ee,  91  S.  W.  486,  439,  192  .Mo.  670. 

PUBLIC  WATBBS 

The  term  ''public  waters,"  as  used  in 
Sess.  Laws  1903,  p.  223,  relating  to  the  ap- 
propriation and  division  of  the  public  waters, 
refers  to  all  water  running  in  natural  chan- 
nel streams,  and  the  state  may  by  projper  ap- 
plication regulate  the  appropriation  and  use 
thereof.  Boise  City  Irrigation  &  Land  Co. 
V.  Stewart,  77  Pac.  25,  27,  10  Idaho,  38. 

By  the  adoption  of  our  state  Constitu- 
tion, all  of  the  unappropriated  waters  at  that 
time  were  declared  to  be  "public  waters," 
and  it  matters  not  through  or  over  whose 
land  they  flow.  The  Legislature  has  full  au- 
thority to  provide  the  method  and  procedure 
of  appropriating  such  waters  to  a  benefidal 
use  by  all  persons  and  corporations.  Speer 
V.  Stephenson,  102  Pac.  366,  368,  16  Idaho, 
707  (quoting  and  adopting  Idaho  Power  & 
Transportation  Co*  v.  Stephenson,  101  Pac. 
821,  16  Idaho,  418;  and  cittng  and  adopting 
Boise  Irrigation  &  Laud  Co.  ▼.  Stewart,  77 
Pac  25,  321,  10  Idaho,  38)« 

A  natural  fTesh-water  pond  containing 
15  or  more  acres,  ttaotigii  Mtuated  In  the 
midst  of  and  entirely  surrounded  by  the  land 
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of  a  private  owner,  is  "public  water,"  and 
the  ownership  in  tbe  land  ceases  at  the  wa* 
ter's  edge  or  at  high-water  mark.  Dolbeer 
T.  Soncock  Waterworks  Co.»  58  AtL  604,  606» 
72  N.  H.  562. 

FUBUC  WAT 

As  street,  see  Street 
See,  also,  Public  Track. 

There  are  different  kinds  of  public  ways 
and  different  kinds  of  private  ways,  but  all 
ways  are  included  in  the  one  or  the  other 
general  claasiflcation,  though  some  may  par- 
take of  the  nature  of  both,  being  maintained 
and  operated  for  private  gain  and  for  use  by 
the  public.  Jones  v.  Tenable^  47  S.  B.  649, 
550,  120  Ga.  1,  1  Ann.  Ca&  185. 

The  character  of  a  **way,"  whether  it  is 
public  or  private,  is  determined  by  the  ex- 
tent of  the  right  to  use  it,  and  not  by  the 
extent  to  which  that  right  is  exercised.  If 
all  the  people  have  the  right  to  use  it,  it  is 
a  public  way,  although  the  number  who  may 
have  occasion  to  exercise  the  right  is  very 
smalL  A  road  or  way  established  under  a 
statute  authorizing  a  mineowner  to  establish 
ways  from  a  railroad  to  his  eoal  mine  is  a 
public  way  in  the  sense  that  the  public  may 
use  and  enjoy  it  in  the  way  in  which  roads 
and  highways  are  ordinarily  used  by  it,  and 
the  mineowner  who  procured  it  to  be  estab* 
Ushed  must  use  the  special  privileges  which 
the  act  confers  on  him  in  such  manner  as 
not  to  destroy  the  right  of  the  public  or 
prevent  its  enjoyment  Railroad  Commission 
of  Texas  v.  St  Louis  Southwestern  R.  Go.  of 
Texas,  80  S.  W.  102,  104,  35  Tex.  Civ.  App. 
52  (citing  PhiUips  v.  Watson,  18  N.  W.  650, 
63  Iowa,  28). 

If  all  the  people  have  the  right  to  use 
a  way  it  is  a  "public  way,*'  though  the  num- 
ber who  have  occasion  to  exercise  the  right 
Is  very  small.  Wolford  v.  Fisher,  87  Paa 
530, 48  Or.  479,  7  L.  R.  A.  (N.  S.)  901. 

An  alley  of  small  dimensions  actually 
used  by  only  a  limited  number  of  persons, 
but  which  the  public  have  a  general  right  to 
use,  may  be  regarded  as  a  "public  way." 
Johnston  v.  Lonstorf ,  107  N.  W.  469,  461,  128 
Wis.  17  (quoting  and  adopting  definition  in 
ElUott,  Roads  ft  S.  [2d  Ed.]  {§  23,  24,  25). 

Alleys  are  "public  ways'!-  under  the  con- 
trol of  municipal  authorities.  Kansas  City 
Southern  R.  CJo.  v.  Boles,  115  S.  W.  375,  377, 
88  Ark.  533.  See,  also.  City  of  Oovington  v. 
Schlosser,  133  S.  W.  987,  988,  141  Ky.  838 
(quoting  statutory  definition). 
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'Whatever  may  be  the  dimensions  of  a 
way,  if  it  be  opened  to  the  free  use  of  the 
public,  it  is  a  highway ;  nor  is  its  character 
determined  by  the  number  of  persons  who 
actually  use  it  for  passage.  The  right  of 
the  public  to  use  the  way,  and  ziot  the  siee 
of  the  way  or  the  number  of  persons  who 
du>ose  to  exercise  that  right,  determines  its 


dmracter.  An  alley  of  small  dimensions* 
actually  used  by  only  a  limited  number  of 
persons,  but  which  the  public  have  a  general 
right  to  use,  may  be  regarded  as  a  l^ublie 
way.'  It  is  to  be  understood,  of  course,  that 
the  way  cannot  be  deemed  a  public  one  so 
as  to  charge  the  local  audiorities  with  the 
duty  of  maintaining  it,  unless  it  has  been 
legally  established  or  accepted;  but,  if  it  is 
so  established  or  accepted,  it  is  to  be  con* 
sidered  one  of  the  public  ways,  whatever 
may  be  its  siae  or  situation,  provided  it  is 
suitable  for  any  kind  of  travel  by  the  pub* 
lie"  Tise  V.  Whl  taker-Harvey  CJo.,  57  S. 
B.  210,  211,  144  N.  O.  507  (quoting  and  adopt- 
ing the  definition  in  Elliott,  Roads  &  S.  S 
24).  See,  also,  State  v.  Hamilton,  70  8.  W. 
619,  621, 109  Tenn.  276  (quoting  EUlott,  Roads 
&  S.  S  120). 

Where  in  separating  the  grade  of  a 
street  and  a  railroad,  under  the  provisions 
of  St  1900,  p.  471,  c.  472,  acting  under  an 
order  of  the  'city  council  authorizing  the 
mayor  to  designate  the  streets  which  should 
be  dosed,  and  to  fix  l^e  conditions  under 
which  they  should  remain  closed,  the  mayor 
authorized  the  railroad  company,  which  was 
required  to  perform  the  •  work,  to  close  a 
part  of  the  street,  it  nevertheless  remained 
a  "public  way,"  which  the  city  was  charged 
with  the  primary  duty  of  keeping  "reason- 
ably safe  for  the  use  of  travelers,"  tinder 
Pub.  St  1882,  c.  52,  S  1.  Torphy  v.  Fall 
River,  74  N.  E.  465,  466,  188  Mas&  310. 

The  Brooklyn  Bridge  is  a  "public  way" 
resting  at  each  end  upon  land  dedicated  by 
a  municipality  under  the  laws  of  the  state 
to  a  public  purpose.  Town  of  Nahant  v. 
United  States,  136  Fed.  273,  277,  70  C  0.  A 
641,  69  L.  R.  A.  728. 

FUBUC  WELFARE 

See  Inimical  to  the  Public  Welfare. 

FUBUO  WH[ABF 

A  wharf  in  the  harbor  of  a  city,  at  the 
foot  of  a  public  street,  built  by  a  railway 
company  under  authority  from  the  city,  in 
addition  to  adequate  terminal  facilities,  for 
the  purpose  of  more  conveniently  procuring 
the  transportation  of  freight  beyond  its  own 
line  by  such  carriers  as  it  might  select,  is 
not  a  public  wharf  whose  use  can  be  de- 
manded by  a  shipper,  on  xmyment  of  reason- 
able hire,  for  the  purpose  of  employing  ves- 
sels of  his  own  selection  for  the  further  car- 
rlage  of  his  goods.  Louisville  &  N.  R.  Co.  v. 
West  Coast  Naval  Stores  Co.,  25  Sup.  Ct  745- 
748,  198  U.  S.  483,  49  L.  Ed.  U35,  1137. 

Act  March  3,  1899,  a  429,  {  460,  30  Stat 
1336,  provides  that  any  person  maintaining 
public  docks,  wharves,  and  warehouses  In 
Alaska  shall  first  obtain  a  license  and  pay  a 
license  fee  of  |LL(X>  per  annum.  By  Act  June 
6;  1900,  c.  786,  S  29,  31  StatV  880,  331,  this 
provision  was  amended  so  as  to.  impose  a 
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license  tax  6h  public  docks,  wharres,  aad 
warehovses  of  10  oeDts  per  txin  on  freight 
lumdled  or  stored.  Defendant  operated  a 
lighterage  business  in  Nome,  consisting  of  an 
aerial  tramway  operated  from  towers  anchor- 
ed on  permanent  ccmcrete  foundations  seveial 
hundred  feet  out  to  sea.  Along  this  tramway 
eargoes  were  discharged  from  vessels  by 
means  of  lighters;  defendant  contracting 
with  each  vessel  for  lighterage  services  at  an 
agreed  price  per  ton.  Held,  that  such  struc- 
ture constituted  a  *^ublic  wharf,"  which  de- 
fendant had  no  right  to  operate  without  pay- 
ment of  the  fee.  John  J.  Sesnon  Ck>.  v.  Unit- 
ed States,  162  Fed.  573,  676,  579, 106  0.  a  A. 
111. 

A  wharf  constructed  at  the  end  of  a 
street  under  authority  given  a  city  by  Local 
Acts  1887,  p.  805,  Act  No.  533,  c.  14,  I  3,  to 
construct  public  wharves  and  to  lease  wharf- 
ing  and  landing  privileges  thereon,  in  such 
manner  as  to  preserve  the  right  of  all  per- 
sons to  a  free  passage  over  the  same  with 
their  baggage,  is  not  subject  to  all  the  in- 
cidents of  a  highway,  so  as  to  prevent  its 
use  as  a  wharf  as  other  wharves  may  be 
used.  "There  is  no  instance  In  which  the 
term  'public  wharf'  has  been  used  in  our  leg" 
islation  to  indicate  anything  analogous  to  a 
dedication  to  any  public  use  ll^e  that  of  high? 
ways.  Such  a  public  right  is  nnlEnown  to  the 
public  law.*'  Kemp  v.  Stradley»  97  N.  W. 
41,  42,  134  Hich.  676  (auoting  Horn  T.  Peo^ 
pie,  26  Mich.  221). 

JPUBUC  WORK 

See  Worlds  of  Improvement  and  Public 

Works. 
Bee,  also,  Public  Improvement 

The  meaning  of  the  words  "public  work," 
as  used  in  Act  Aug.  13,  1894,  c  260,  28  Stat 
278,  giving  a  right  of  Hctiibn  to  persons  only 
suppljing  labor  and  matearlals  for  the  con- 
struction of  any  public  building,  or  the  prose- 
cution and  completion  of  any.  public  •'wozki 
or  for  repairs  upon  any  public  building,  or 
public  work,  is  broader  and,  more  cpmpre- 
hensive  than  the  dictionary  meaning  given 
to  public  works.  "Public  work"  as  used  in 
the  act. Is  susceptible  of  application  to  any 
constructive  work  of  a  public  character,  and 
is  not  limited  (:q  fixed  works.  United  States, 
to  Use  of  Standard  Furniture  Co.,  v.  Hen- 
ningsen,  82  Pac.  171, 173,  40  Wash.  87. 

Coniity  Jail 

Undfer  Kurd's  Rev.  St  1908,  c.  84,  ||  22, 
24,  26,  providing  that  each  county  shall  be  a 
body  ^lltic  and  corporate,  with  power  to 
purchase  and  hold  real  estate  necessary  for 
the  uses  of  the  county,  and  requiring  the 
county  board  to  erect  or  otherwise  provide, 
a  suitable  courthouse,  Jail,  and  other  neces- 
sary county  buildings,  a  county  may  condemn 
land  for  a  county  jail»  >under  fimiaeiit  Do- 
main Act  (Hurd'0  Rev.  St.  1906»  &  47)  i  2, 
providing  tbat^  where  tbtt  right  te  conatruct 


or  maintain  any  public  work  has  been  eon- 
f erred  on  any  corporate  or  municipal  au- 
thority, public  body,  etc.,  the  i>arty  authoriz- 
ed to  construct  the  public  work  may  proceed 
to  condemn  the  land  necessary;  a  county 
being  a  public  municipal  corporation,  and  a 
county  Jail  being  a  **public  work."  Mercer 
County  V.  Wolff,  86  N.  B.  708,  710,  237  III. 
74. 

Garliage  dlsponl 

The  term  "public  work,"  as  used  in  a 
provision  of  a  city  charter  prohibiting  the 
assembly  from  directly  contracting  for  any 
public  work,  or  Improvement  or  repairs 
thereon,  or  fixing  the  price  or  rate  therefor, 
and  preseribing  the  method  by  which  such 
work  or  improvement,  etc.,  shall  be  done,  has 
no  technical  meaning,  and  includes  e^ery 
species  and  character  of  work  done  for  the 
public  and  for  which  the  taxpaylng  cltlz^is 
are  liable.  It  includes  contracts  for  the  re- 
moval and  disposition  of  city  garbage,  which 
contract  was  let  to  a  sanitary  company, 
which  disposed  of  the  garbage  by  the  method 
known  as  "reduction."  State  v.  Butler,  77  S. 
W.  660,  568, 178  Mo.  272. 

latproveaaemt  of  iiavigAtion 

■  Dredging  a  channel  in  Boston  Harbor  is 
not  a  "public  work  of  the  United  States" 
within  the  meaning  of  the  act  of  August  1, 
1892,  forbidding  a  contractor  upon  any  pub- 
lic work  of  the  United  States,  under  penalty 
of  fine  or  imprisonment,  to  permit  or  re- 
quire employ^  thereon  to  work  more  than 
eight  hours  each  day.  Bills  v.  United  States, 
27  Sup.  Ct  600,  ^2,  206  U.  S.  246,  51  U  ISA. 
1047,  11  Ann.  Oas.  589. 

'  The  widening  or  deepening  of  navigable 
streams,  or  the  improvement  of  those  which 
are  not  navigable,  so  that-tbey  may  become 
so,  and  the  construction  or  improvement  of 
harbors,  are  public  works  conferring  benefits 
on  the  public  at  large,  the  cost  of  which- must 
be  met  by  general  taxation,  and  cannot  be 
raised  by  special  assessment  on  riparian 
property.  People  ex  reL  Deneen  v.  Economy 
Light  &  Power  Co.,  89  N.  £3.  760,  769,  241  111. 
290. 

Lightinc 

The  term  **public  works,'*  used  in  the 
supplement  to  an  act  entitled  "An  act  relat*- 
ing  to  regulating  and  providing  for  the  gov- 
ernment of  cities"  (P.  L.  1905,  p.  50),  does 
not  apply  to  a  lighting  contract  Atlantic 
Gas  &  Water  Co.  v.  Atlantic  aty,  63  AtL 
997,  73  N.  J,  Law,  360. 

Sewer  or  street 

"The  municipality  of  Denver,  though  cre- 
ated by  a  constitutional  amendment  by  a  di- 
rect vote  of  the  people,  and  having  the  power 
to  frame  its  own  charter,  is  just  as  much 
an  agency  of  the  state,  fior  the  purpose  of 
government,  as  if  it  was  organised  under  a 
general  law  passed  by  the  General  Assembly. 
The  mode  of  fta  creation  does  not  change  the 
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natuie  of  its  felatlon  to  the  state*  Like  cities 
and  towns  organized  under  tlie  General  Stat* 
utes,  it  is  still  a  part  of  the  state  gpyemm^Qt. 
It  is  as  mneh  amenable  to  states  qojitrol  in  all 
matters  of  a  public,  as  distinguished  from 
-matters  of  a  local,  character,  as  are  other  mn* 
nicipalltles."  While  the  work  of  the  dtar  In 
building  a  sanitary  sewer  is  local  or  't^^Yate," 
in  that  it  affects,  primarily,  its  own  citi- 
zens, it  Is  directly  connected'  with  the  public 
health,  and  is  a  matter  of  concern  to  the  peo- 
ple of  the  entire  state.  It  Is  not  municipal 
work  of  a  private  character,  and  hence  is 
within  3  Mills'  Ann.  St  Bev.  Supp.  {  2801  a-c, 
restricting  the  hours  of  labor  on  work  under- 
take in  behalf  of  the  state  toward  any  mu- 
nicipality, etc.  Keefe  v.  People,  87  'Pae.  791, 
793,  37  CJolo.  817.  8  L.  R.  A.  (N.  8.)  131  (cit- 
ing and  adopting  Atkln  ▼.  Kansas,  24  Sup. 
Ct  124,  191  U.  S.  218,  48  X.  Ed.  148 ;  Id.,  67 
Pac.  519,  64  Kan.  174,  97  Am.  St  Bep.  343). 


A  vessel  building  for  the  United  States, 
the  title  to  which  passes  to  the  government 
as  fast  as  paid  for,  is  a  "public  work**  with- 
in the  meaning  of  Act  Aug.  13, 1894,  c  280,  28 
Stat  278,  as  amended  by  Act  Feb.  24,  1905, 
c  778,  33  Stat.  811,  requiring  a  bond  from  the 
contractor  for  the  protection  of  persons  fur- 
nislilng  labor  or  materials  for  the  construc- 
tion of  public  works.  Title  Guaranty  &  Trust 
Ca  of  Scranton,  Pa.|  v.  Crane  Co.,  31  Sup* 
Ct  140,  141,  219  U.  S.  24,  55  h.  Ed.  72 ;  Same 
V.  Puget  Sound  Engine  Works,  163  Fed.  168» 
89  C.  C  A.  618 ;  United  States  v.  Perth  Am- 
boy  Shipbuilding  &  Engineering  Co.,  137  Fed. 
689,  893.  But  a  contrary  view  has  beea  ex- 
pressed by  the  Supreme  Court  of  Appeals 
of  Virginia,  which  has  decided  that  the  words 
"public  works,"  as  used  in  tliis  statute,  re- 
late to  fixed  improvements,  such  as  fortlflca-» 
tions,  river,  and  harbor  improvements*  etc., 
and  do  not  Include  a  movable  article,  sudti 
as  a  seagoing  dredge.  Penn  Iron  Co.  v.  Wil- 
ham  R.  Trigg  Co.,  56  a  9.  829,  380, 106  Ya. 
557. 


See  House  of  Public  Worship;   Place  of 
PnbUc  Worship. 

One  who  winfully  disturbed  a  Sunday 
school  was  indictable  at  common  law,  and 
also  under  Bevisal  1905,  fi}  3704,  3706,  pro- 
hibiting the  disturbing  of  a  meeting  of  people 
held  for  public  worship,  etc.  State  v.  Bran- 
ner,  63  S.  B.  169,  171,  149  N.  C  559. 

PUBUo  WBimra 

A  judicial  record  is  a  "public  writiiig.*' 
Hibemla  Savings  &  Loan  Soa  v.  Boyd,  100 
Pac.  239,  242,  155  CaL  193  (citing  Code  av. 
Proc.  f  1894). 

PUBUC  WROKO 

Tnbllc  wrongs**  are  breaches  and  viola- 
tions of  public  rights  and  duties  which  affect 


the  whole  community,  considered  as. a. com- 
munity. United  States  v.  Illinois  Cent  B. 
Co.,  156  Fed.  182,  185  (citing  Huntington  v. 
Attrill,  13  Sup.  Ct  228,  146  IT.  S.  668,  36  L 
Ed.  1123). 

A  wrong  of  a  nature  which  affects  the 
rights  and  interests  of  people  in  almost  every 
city  and  village  in  the  state,  as  well  as  per^ 
sons  in  the  country,  when  committed  by  a 
public  service  corporation,  is  a  public  wrong, 
and  an  aotion  to  restrain  the  same  by  the 
state  is  within  the  jurisdiction  of  the  Su- 
preme Ck)urt  State  v.  Pacific  Express  Ca, 
115  N.  W.  619,  624,  80  Neb.  823. 

FUBLIOIiT  B3CBOI7TED 

A  s^itence  that  defendant  be  hanged  '*at 
the  usual  place  of  execmtion,"  which  is  fixed 
by'Cr.  Code  1902,  I  660,  within  the  county 
jail,  or  the  indosure  thereof,  is  not  a  sen- 
tence "to  be  publicly  executed."  State  v. 
Anderson,  67  S.  E.  237,  288,  85  S.  C.  229,  137 
Am.  St  Rep.  887. 

PUKiXCLT   PSOFESd   TO  BH  PHTttU 
CUM 

Code,  f  2579,  dedares  that  any  person 
sliaU  be  held  as  pnietleing  medicine  or  to  be 
a  pliysician  within  the  meaning  of  the  ehap- 
ter,  prohibiting  tiie  practioe  of  medicine 
without  a  certificate*  "who  shall  publicly 
profess  to  cure  or  heal.^  One  accused  under 
the  chapter  4>f  such  offense  claimed  to  dis- 
cover and  remove  cause  of  dlSeasii  'sb  iis  to 
give  nature  a  chance,  to  do  which  he  pro- 
fessed to  "stop  the  leaks  in'  the  nervous  Sys- 
tem, and  repair  the  damages  done,**  by  "rest 
ana  dietetics."  He  announce  himself  as  a 
graduate  of  a  unique  medical  school  and  as 
"master  mechanic  of  the  human  body'*  who 
would  remove  the  cause  if  any  organ  was 
not  working  vrall,  or  if  there  was  pressure 
on  a  nerve  causing  pain...  Be  cl^Uncd  hfs  sys- 
tem gave  a  permanent  cure  in  difficult  dis- 
eases, and  that  he  proved. his  system  by  get- 
ting good  results  among  those  who  had  tded 
other  systems.  Held,  a  public  proifesslon  to 
cure  and  heal  within  the  meaning  of  the 
section.  The  definition  of  the  section  also  in- 
cludes any  one  "who  shall  publicly  profess 
to  be  a  physician  «  *  <  and  assume  the 
duties."  Held,  that  publishing  a  card  as 
"doctor  of  neurology  and  ophthalmology" 
was  a  public  profession  that  he  was  a  physi- 
cian, and  this,  with  the  assumption  of  duties 
as  such,  came  within  the  meaning  of  the  sec- 
tion. Stete  V.  Wilhite,  109  N.  W.  730,  731, 
182  Iowa,  226,  11  Ann.  Cas.  180. 

PUBLICATION 

See  Indecait  Publications;  Last  Publicia- 
tion;  Limited  Publication;  Privileged 
Publication;     Bestricted    Publication. 

Anonymous  publication,  see  Anonymous. 

Fifteen  days'  published  nottcoi  see  Fif- 
teen. 
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Pablished  fonr  coiusecutiTe  weeks,  see 
Four. 

In  oopyrisHt  law 

Entering  an  original  painting  with  the 
copyright  reserved  at  an  exhibition  of  the 
Royal  Academy,  whose  by-laws  prohibit 
copying,  is  not  such  a  "publication"  as  de- 
feats the  right  to  take  out  a  copyright  in 
such  painting.  American  Tobacco  Ck).  y. 
Werckmeister,  28  Sup.  Ct  72,  77,  207  TJ.  S. 
28i,  62  L.  Ed.  208,  12  Ann.  Gas.  595. 

In  Its  ordinary  acceptation,  the  word 
"publication"  means  "the  act  of  publishing  a 
thing  or  making  it  public ;  offering  to  public 
notice;  or  rendering  it  accessible  to  public 
scrutiny."  In  copyright  law,  it  is  "the  act  of 
making  public  a  book;  that  Is,  offering  or 
communicating  it  to  the  public  by  sale  ordis* 
tribution  of  copies."  Without  undertaking 
to  state  the  qualifications  of  this  definition, 
as  applied  to  certain  incidents,  by  which  the 
book  might  be  exhibited  by  the  author,  prior 
to  copjrrighting  it,  without  amounting  to  a 
publication,  within  the  spirit  of  the  statute, 
it  is  safe  to  say  that  the  appearance  of  a 
pamphlet,  after  its  deliyery  to  plaintiff  by  the 
publisher.  In  a  public  hotel,  subject  to  be 
seen  and  read  by  any  person  about  so  pub- 
lic a  place,  certainly  was  a  "rendering  it  ac- 
cessible to  public  scrutiny,"  and  was  likewise 
a  "communicating  it  to  the  public  by  distribu- 
tion of  copies."  D'Ole  t.  Kansas  City  Star 
Ck>.,  94  Fed.  840,  842. 

Za  patent  law 

The  sale  of  an  article  made  under  a 
secret  process  is  a  ''publication"  of  the  pro- 
cess, If  and  when  one  can  by  his  own  in- 
genuity ascertain  therefrom  the  process  by 
which  it  is  made.  Hartman  y.  John  D.  Park 
&  Sons  Co.,  145  Fed.  858,  378. 

Of  libel  or  slander 

To  constitute  a  "publication"  of  slander, 
it  is  essential  that  the  defamation  not  only  be 
heard,  but  be  understood,  by  some  third  per- 
son. Cameron  y.  Cameron,  144  S.  W.  171, 
173,  162  Mo.  App.  110. 

To  "publish"  means  to  make  publicly 
known,  to  proclaim  to  the  public,  so  that  an 
averment  that  defendants  "did  publish"  the 
alleged  libelous  matter  imported  a  communi- 
cation to  others,  and  it  was  not  necessary  to 
aver  In  detail  the  manner  of  the  publication. 
Morgan  y.  Black,  63  S.  £3.  821,  822,  132  6a. 
67  (citing  Townsh.  Sland.  &  L.  §§  324,  325; 
Wilcox  V.  Moon,  22  Atl.  80,  63  Vt.  481 ;  In- 
dianapoUs  Sun  Co.  v.  Horrell,  53  Ind.  527; 
Hamilton  v.  Lowery,  71  N.  E.  56,  33  Ind. 
App.  184) ;  Hamilton  v.  Lowery,  71  N.  E.  54, 
56,  33  Ind.  App.  184  (citing  Waistel  v.  Hoi- 
man,  2  Hall  [N.  Y.]  193,  and  quoting  from 
Indianapolis  Sun  Co.  y.  Horrell,  53  Ind.  527). 

In  pleading  publication  the  name  of  the 
person  or  persons  to  whom  the  communica- 
tion or  publication  was  made  need  not  be 


given,  and  the  word  "published"  Imports  that 
the  words  were  spoken  in  the  presence  of 
some  third  person,  but  the  complaint  should 
allege  with  exactness  the  time  when  and  the 
place  where  publication  was  made,  unless  the 
statute  otherwise  provides.  Penry  v.  Dozier, 
49  South.  909,  913,  161  Ala.  292. 

The  dictation  of  a  libelous  letter  to  a  ste- 
nographer, who  copies  it  on  a  typewriter,  and 
the  subsequent  signing  and  mailing  thereof, 
by  the  person  dictating  is  a  sufficient  "pub- 
lication" of  the  contents  to  support  libel. 
Ferdon  v.  Dickens,  49  South.  888,  891,  161 
Ala.  18L 

A  letter  written  to  attorneys  of  another, 
relating  to  the  business  in  hand,  is  not  pub- 
lished, in  the  sense  of  the  law  of  libeL  Dick- 
inson V.  Hathaway,  48  South.  136,  137,  122 
La.  644,  21  L«  R.  A.  (N.  8.)  83. 

Where  a  person  writes  a  defamatory  let- 
ter, and  sends  It  in  a  sealed  envelope,  through 
the  United  States  mail,  to  the  person  de- 
famed thereby,  who  receives  it,  and  reads  the 
contents  thereof  to  a  third  person,  such  read- 
ing will  not  constitute  a  "publication"  of  the 
libel  by  the  writer  thereof  for  the  purposes  of 
a  civil  action.  Lyon  v.  Lash,  88  Pac.  262,  74 
Kan.  745, 11  Ann.  Cas.  424. 

A  later  pat^it  was  not  in  the  prior  art, 
so  as  to  invalidate  a  patent  in  suit  as  a 
prior  patent  or  ••publication,"  although  it 
was  granted  on  an  earlier  application;  but 
it  may  be  proved  by  competent  evidence  that 
the  later  patentee  was  the  original  and  first 
inventor  by  being  the  first  to  both  conceive 
the  Invention  and  reduce  it  to  practice,  and 
such  prior  invention  may  be  shown  by  his 
prior  apt^lication,  where  there  is  no  evidence 
to  carry  the  Invention  of  either  patentee 
back  of  the  date  of  his  application,  provided 
the  invention  of  the  patent  in  suit  and  of 
such  application  is  the  same.  Snndh  Elec- 
tric Co.  V.  Interborough  Rapid  Transit  Co.^ 
198  Fed.  94,  96,  117  C.  C.  A.  280. 

Saate— 4U]iSle  person 

"PubUcation"  in  the  law  of  libel  relating^ 
to  mercantile  reports,  is  the  preparation  and 
delivery  of  the  copy  with  the  alleged  libel- 
ous matter  to  some  third  person,  and,  to  re- 
cover in  such  case,  it  is  unnecessary  to  prove 
the  issue  and  publication  of  numerous  copies 
of  the  report,  if,  at  a  date  prior  to  the  suit, 
defendant  prepared  and  delivered  a  copy  ta 
any  firm,  person,  or  corporation  other  than, 
the  plaintiffs  themselves.  Miuter  v.  Brad-  * 
street  Co.,  73  S.  W.  668,  676,  174  Mo.  444. 

Of  newspaper 

The  day  a  notice  is  printed  is  not  the 
day  of  publication,  but  publication  takes 
place  when  the  notice  is  seen  and  read  In 
the  paper  by  the  public,  though  it  need  not 
reach  all  the  public  at  the  same  time;  and 
publication  will  date  from  the  day  when  the 
public  begins  to  receive  it  from  the  pub- 
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Iteher.  State  ex  rel.  Doxmn  y.  Johnson  Coun- 
ty Conrt,  122  S.  W.  816,  817,  188  Mo.  App. 
427. 

Under  Key.  Laws,  c  18,  |  1  (now  St. 
1909,  a  490,  pt  2,  I  1),  providing  that  "pub- 
lication of  any  notice"  shall  mean  the  act  of 
printing  the  notice  for  a  successlye  number 
of  weeks  In  a  newspaper,  etc.,  an  adyertise- 
ment  of  a  tax  sale  must  he  published  In 
English  in  a  newspaper  printed  in  English, 
and  a  publication  in  English  of  a  notioe  in  a 
French  newspaper  is  insufficient  Conners 
▼.  City  of  Lowell,  95  N.  E.  412,  415,209Masa 
111,  Ann.  Oas.  1912B,  627. 

Laws  1909,  p.  419,  f  6,  provides  that  the 
board  of  directors  of  education  shall,  before 
adopting  text-books  for  use  in  public  schools, 
advertise  for  bids  in  newspapers  pf  general 
circulation  published  In  the  city  or  district 
A  large  majority  of  the  school  districts  have 
no  paper  published  within  their  borders. 
Held,  that  this  provision  could  not  be  con- 
strued as  allowing  the  publication  of  an  ad- 
vertisement in  a  newspaper  having  a  general 
circulation  in,  but  not  published  in,  the  dis- 
trict, for  a  newspaper  of  ^'general  circula- 
tion*' need  only  circulate  among  all  classes, 
and  may  be  published  in  a  place  far  distant 
from  the  district  and  the  provision  requires 
the  advertisement  in  a  newspaper  of  general 
circulation  published  in  the  city  or  district; 
the  word  "published"  clearly  meaning  the 
place  where  a  newspaper  is  first  Issued  or 
printed,  and  hence  the  section  is  invalid,  as 
Impossible  to  be  obeyed.  Polzin  v.  Rand,  Mc- 
Nally  &  Co.,  95  N.  E.  623,  627,  250  IlL  561, 
Ann.  Cas.  1912B,  471. 

Under  a  statute  requiring  notice  of  tax 
sale  to  be  published  once  in  each  week  for 
four  successive  weeks  prior  to  the  sale, 
where  the  tax  sale  in  1903  took  place  on 
May  19th,  and  that  in  1904  on  May  17th,  and 
the  affidavit  of  publication  in  each  case  de- 
clared that  the  notice  was  **prlnted  and  pub- 
lished" in  a  designated  newspaper  once  in 
each  week  for  four  successive  weeks,  com- 
mencing on  April  15th,  and  terminating  on 
May  6th,  it  showed  a  sufficient  publication; 
the  term  "published"  being  used  in  the  sense 
of  the  physical  act  of  printing  the  notice  in 
a  published  newspaper,  and  not  lo  refer  to 
the  term  of  notice,  the  office  of  the  word 
''printed"  In  that  connection  being  only  to 
emphasize  such  meaning.  Bauchler  v.  fiam- 
m»,  123  N.  W.  182,  133,  134,  140  Wis.  64a 

Kirfoy's  Dig.  f  7085,  provides  that  the 
county  derk  shall  cause  the  delinquent  tax 
Ust  to  be  published  weekly  for  two  weeks, 
between  the  second  Monday  in  May  and  the 
second  Monday  in  June,  in  some  newspaper 
In  the  county,  if  any  be  published  there. 
Section  7086  provides  that  the  clerk  shall 
record  the  list,  and  shall  certify  at  the  foot 
of  the  record  in  what  newspaper  the  same 
was  published,  and  the  date  of  publication, 
and  for  what  length  of  time  the  same  was 


published  before  the  second  Monday  In  June. 
Held,  that  the  statement  at  the  foot  of  the 
record  of  the  delinquent  tax  list  of  Chicot 
county,  signed  by  the  clerk,  *'Given  to  the 
Chicot  Life  on  the  17th  day  of  May  for  pub- 
lication/* and  "published  in  Chicot  County 
life  for  two  issues,  to  wit,  2l8t  of  May  and 
28th  day  of  May,  1901,"  was  a  sufficient  cer* 
tlticate.  The  word  **publl8hed"  in  the  clerk's 
statement  shows  that  the  list  was  printed. 
Cook  V.  Ziff  Colored  Masonic  Lodge  No.  119, 

96  S.  W.  618,  620,  80  Ark.  31. 

A  return  of  execution,  which  states  that 
the  notice  of  sale  was  published  in  a  news-  ' 
paper  "printed"  in  the  county,  shows  a  com- 
pliance with  Rev.  Laws,  a  178,  |  28,  requir- 
ing the  officer  to  cause  a  notice  of  the  time 
and  place  of  sale  to  be  published  in  a  news- 
paper "published  in  the  county  in  which  the 
land  lies;"  the  quoted  phrase,  construed  as 
required  by  chapiter  8,  i  4,  cL  13,  according 
to  the  common  and  approved  usage  of  lan- 
guage, referring  to  a  newspaper  pri^ted  and 
issued  within  the  county.    Blake  v.  Rogers, 

97  N.  E.  68,  69,  210  Mass.  588. 

Under  Bev.  St  1899,  fi  3029,  requiring 
publication  of  notice  of  a  local  option  elec- 
tion in  a  newspaper  published  in  the  county, 
where  the  election  was  for  that  part  of  the 
county  outside  the  county  seat,  a  dty  con- 
taining over  2,500  inhabitants,  publication  in 
a  paper  published  at  the  .county  seat,  and 
having  general  circulation  in  the  county  was 
sufficient ;  it  being  "published  in  the  county" 
within  the  meaning  of  the  statute.  State 
V.  Morgan,  128  S.  W.  839,  841,  144  Mo.  App. 
36. 

Where  a  newspaper  is  entered  as  second- 
class  matter  at  a  post  office  at  a  certain 
town,  to  be  distributed  in  the  town  in  the 
first  Instance,  and  mailed  to  a  large  number 
of  subscribers,  and  first  distributed,  circulat- 
ed, and  sold  in  that  town,  though  printed 
elsewhere,  it  is  "published"  in  that  town 
within  Liquor  Tax  Law  (Consol.  Laws,  c. 
34)  §  13,  requiring  publication  of  notice  of 
submission  of  questions  relating  to  local 
option.  In  re  Galnsway,  123  N.  Y.  Supp. 
966,  66  Misc.  Rep.  521. 

The  ''publication"  of  an  appropriation 
ordinance  adopted  by  the  village  of  Morgan 
Park  in  a  newspaper  published  vceekly  in  the 
Interest  of  Morgan  Park,  Blue  Island,  and 
the  entire  country  along  the  Blue  Island 
ridge,  in  Chicago,  by  an  unincorporated  com- 
pany, and  entered  as  second-class  matter  at 
the  post  office  at  Chicago,  is  not  a  publica- 
tion within  General  Act  for  the  Incorpora- 
tion of  Cities  and  Villages,  art.  5,  |  3  (Hurd*s 
Rev.  St.  1911,  c.  24,  fi  64),  providing  that  ap- 
propriation ordinances  shall  be  published  in 
a  newspaper  published  In  the  dty  or  village^ 
since  the  place  of  publication  of  a  newspaper 
is  the  place  where  it  is  first  put  into  circula- 
tion or  Issued  to  be  delivered  by  mull  or 
otherwise  to  its  subscribers,  and  the  test!- 
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mony  t>f  a  witness  tiiat  the  newspaper  was 
ptubllshed  In  Morgan  Park,  and  was  a  paper 
of  general  drcnlation  In  the  Tillage  and 
outside,  doeer  not  show  a  publication  in  Bior- 
gan  Park,  where  the  witness  ttnderstood  that 
a  paper  is  pnbUshed  in  any  community  where 
it  is  generally  drcnlated.  People  ex  rel. 
O'Oonnell  t.  Read,  100  N.  B.  230,  256  DL 
408,  Ann*  Gas.  1&13S,  203. 

Of  will 

•^Publication"  is  the  act  of  testator 
whereby  he  manifests  that  it  is  his  intention 
to  give  effect  to  the  paper  as  his  will,  and 
any  communication  indicating  that  testator 
intends  so  to  do  by  word,  sign,  motion,  or 
conduct  is  a  sufflcient  publication.  In  re 
Ayers*  Estate,  120  N.  W.  491,  402,  84  Neb. 
16.  See,  also,  Danley  t.  Jefferson,  114  N. 
W.  470,  471,  IGO  Mich.  590,  121  Am.  St  Rep. 
640, 13  Ann.  Gas.  242. 

"  'Publication'  of  a  will  may  be  made  by 
words  or  acts  or  signs  which  clearly  and  dis- 
tinctly make  known  to  the  witnesses  that 
what  they  are  requested  to  subscribe  to  is 
the  testator's  will."  Vernon  v.  Vernon,  61 
AtL  409,  410,  69  N.  J.  Eq.  759  (dting  Mundy 
T.  Mmidy,  15  N.  J.  Eq.  290;  Swain  ▼.  Ed- 
munds, 53  N.  J.  Bq.  142,  82  Atl.  369). 

The  "publication*'  of  a  will,  defined  as 
the  act  of  making  it  known,  in  the  presence 
of  witnesses,  that  the  instrument  to  be  exe- 
cuted is  the  wHl  of  testator,  with  the  statu- 


tory formalities,  is  not  required  in  Michigan ; 
but  In  the  execution  of  a  will  the  attesting 
witnesses,  signing  it  at  the  request  of  testa- 
tor, should  be  adFis^  that  the  instrument  to 
which  they  subscribe  is  the  will  of  testator ; 
and  execution  in  substantial  compliance  with 
the  statute  Is  equivalent  to  "publication." 
In  re  Kohn's  Estate,  137  N.  W.  735,  737,  172 
Mich.  342. 

A  testator  did  not  make  "publication*'  of 
a  Writing  as  his  will,  where  one  of  the  sub- 
scribing witnesses  did  not  hear  the  will  read, 
was  not  requested  by  any  one  to  sign  as  a 
witness  to  the  writing  as  a  will,  did  not  see 
the  signature  of  the  testator,  and  was  not 
informed  of  the  character  qf  the  paper  until 
nearly  two  years  later.  In  re  Noyes'  Estate, 
106  Pac.  1013,  1017, 40  Mont  178. 

A  testatrix  may  "publish"  a  wiU  by  as- 
senting to  a  statement  made  in  her  presence. 
Such  an  assent  may  b^  made  by  some  act  or 
sign.  If  the  -scrlTener  declared,  in  the  hear- 
ing of  testatrix,  that  the  paper  was  her  will, 
and  she  had  then  signed  It,  publication  might 
be  inferred;  but  such  publication  cannot 
be  inferred  where  the  scrivener  said,  in  the 
presence  of  the  testatrix,  that  she  had  made 
her  will  and  wanted  two  persons  who  had 
been  called  in  to  witness  it,  and  testatrix 
made  no  sign  of  assent  and  did  not  sign  the 
paper  in  their  presence.  Manners  t.  Manners, 
66  Aa  583,  584,  72  N.  J.  Eq.  854. 


PUBIilBH 


67 


ruiiisED  aooDS 


PUBLISH 

See  Printed  and  Published. 

Fifteen  days*  publislied  notice,  see  Fif- 
teen. 

Print  as  publish,  see  Print—  Printing. 

Published  four  consecutive  we6ks,  see 
Four. 

Utter  and  publish,  see  Utter. 

See,  also,  Publication. 

In  Rev.  Laws  1905,  {  1453,  providing  that 
the  state  board  of  administration  of  farmers' 
institutes  shall  publish  annually,  a  "Farmers' 
Institute  Annual,*'  "publish"  means  to  prinW 
as  well  as  to  compile  and  distribute.  Syn- 
dicate Printing  Co.  v.  Cashman,  132  N.  W. 
915,  917.  115  Minn.  446. 

The  phrase  "publish,  sell,  exchange,  and 
deliver,"  in  an  indictment  alleging  that  de- 
fendant did  unlawfully  ^publish,  sell,  ex- 
change, and  deliver"  a  forged  note,  is  sypony- 
mous  with  the  words  "sell,  exchange,  or  de- 
liver" in  the  statute  declaring  that  every 
person  who  shall  sell,  exchange,  or  deliver 
a  forged  note,  etc.,  shall  be  guilty  of  forgery; 
the  word  "publish"  not  changing  or  altering 
the  nature  of  the  offense  charged.  Connella 
T.  Territory,  86  Pac.  72,  74, 16  Okl.  865. 

Express  synoaymoiis 

See  Express. 
Utter  synonyaBevs 

See  Utter. 


The  foreman  of  the  mechanical  depart- 
ment of  a  newspaper  or  a  typesetter  is  not  a 
"printer'*  or  "publisher/*  who  is  authorized 
by  MiUa'  Ann.  St  |  3884,  to  make  proof  of 
PDblicatlon  of  a  notice  of  tax  sale ;  the  quoted 
terms  relating  to  one  who  has  some  title  or 
proprietary  interest  in  the  plant.  Herr  v. 
Graden,  127  Pac.  319,  321,  22  Colo.  App.  511. 


To  the  ordinary  maa,  the  word  "publish- 
ing" connotes  the  business  of  publishing,  as 
prosecuted  by  those  professedly  engaged 
therein,  by  those  who  are  ordinarily  called 
'"publishers" ;  that  is,  manufacturers  and  dis- 
tributers of  books,  pamphlets,  ete.  An  ineor* 
porated  mercantile  agency,  whose  business  is 
to  rate  and  report  the  credit  seekers  of  the 
United  States  and  Canada,  to  publish  these 
ratings  in  the  form  of  a  book,  and  to  furnish 
such  book  and  also  special  reports  at  a  spe- 
cial price  to  all  mercantile  agency  users,  is  not 
engaged  principally  in  publishing,  and  can- 
not be  adjudged  an  involuntery  bankrupt 
ZngnaUa  v.  International  Mercantile  Agency, 
142  Fed.  927,  930,  74  C.  C.  A.  97. 

As  proprietor 

The  fact  that  a  person  making  an  affida- 
vit of  publication  of  process  in  a  newspaper 
signs  himself  "publisher,"  instead  of  "edi- 
tor, proprie^oj^,  or  manager,"  does  not  make 


proof  of  pubUcatton  defective,  thougli  tbe 
stetute  requires  that  the  proof  shall  be  made 
by  the  "editor,  proprietor,  or  manager'*  of  the 
newspaper;  the  word  "publisher"  being  used 
in  the  sense  of  proprietor  or  manager.  Stuart 
V.  Cole,  92  S.  W.  1040, 1042,  42  Tex.  Civ.  App. 
478. 

PUEBLO 

"By  the  laws  of  Mexico,  In  force  at  the 
date  of  the  acquisition  of  the  country,  'pueb- 
los* or  towns  were  entitled,  for  their  bene- 
fit and  the  benefit  of  their  inhabitents,  to  the 
use  of  the  lands  constituting  the  site  of  such 
pueblos  and  towns,  and  of  adjoining  lands, 
within  certain  prescribed  limits.'*  Townsend 
V.  Greeley,  72  U.  S.  (5  Wall.)  326,  336,  18  U 
Ed.  547. 

"Bach  •pueblo'  (under  the  Mexican  law)' 
was  quasi  a  public  corporation.  By  the 
scheme  of  the  Mexican  law  it  was  treated  as 
an  entity  or  person  having  a  right  as  such, 
and,  by  reason  of  ito  title  to  the  four  leagues 
of  land,  to  the  use  of  the  water  of  the  river 
on  which  it  is  situated,  while  as  A  political 
body  it  was  vested  with  power,  by  ordinance^ 
t»  provide  for  a  distribution  of  the  waters  to 
those  for  whose  benefit  the  right  and  power 
were  oonf erted.'*  City  of  Los  Anireles  v.  Los 
Angeles  Farming  &  Milling  Co.,  93  Pac.  869, 
871,  152  CaJ.  645  (quoting  from  Lux  v.  Hag-i 
gin,  4  Pac  919, 10  Pac.  674,  69  CaL  255). 

FITEBIiO  IKDIANd 

As  tribe,  see  Indian  Tribe. 

The  "Pueblo  Indians"  of  New  Mexico  are 
not  wards  of  the  government,  nor  are  they 
in  charge  of  an  Indian  superintendent  or 
agent,  nor  are  they  Indians  over  whom  the 
government,  through  its  departments,  exer- 
cise guardianship,  wltliln  the  meaning  of  Act 
Cong.  Jan.  30,  1897,  c.  109,  29  Stat.  506,  3 
Fed.  St  Ann,  p.  884,  penalising  the  sale  or 
gift  of  intoxicants  to  such  Indians.  United 
States  V.  Maresk  88  Paa  1128,  1129^  14  N. 
M.  1. 

PUFFING 

As  false  representation,  see  False  Bepre- 
sentetion. 

PULL 

To  "pull"  railroad  cars  means  to  haul 
them.  McGulre  v.  Qulncy,  O.  &  K.  C.  R.  Co., 
107  S.  W.  411,  412, 128  Mo.  App.  677. 

The  phrase  "pull  timber,"  as  used  In  a 
logging  contract,  means  to  drag  it  from 
where  it  has  been  felled  to  the  water  on 
which  it  is  to  be  floated  to  the  sawmill.  Des 
AUemands  Lumber  Co.  v.  Morgan  City  Tim- 
ber Co.,  41  South.  332,  334,  117  La.  1. 

FTJI.LED  GOODS 

'Tulled  goods*'  are  chattels  sold  upon 
condition  and  retaken  by  the  vendor  for  non- 
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oompllance  with  the  conditionB  of  sale.  Le- 
vine  V.  D.  Wolff  &  Co.,  73  Aa  73,  78  N.  J. 
Law,  306,  138  Am.  St  Rep.  617. 

The  expression  "pumps  pulled "  used  in 
the  account  of  a  collector  for  a  pump  com- 
pany, means  the  pumps  retaken  in  lieu  of  the 
purchase  money.  Sharp  y.  State,  67  S.  £. 
1124,  7  Ga.  App.  749. 


See  Ratchet  Puller. 

PULLEY 

Ab  shafting,  see  Shaft 

PULP 

PULP  WOOD 

See  Wood  Pulp. 

The  term  't>ulp  woods,"  in  the  Tariff 
Act,  has  no  commercial  signification  differ- 
ing from  its  ordinary  meaning,  and  is  em« 
ployed  as  a  short,  comprehensive  expression 
intended  to  cover  pulp  wood  in  all  its  forms. 
Including  such  as  has  been  subjected  to  the 
rossing  process,  whereby  the  bark,  skin,  and 
rough  places  are  removed.  It  is  not  neces- 
sary that  pulp  woods  shall  be  "rdlind  unman- 
ufactured timber."  United  States  v.  Pierce, 
147  Fed.  199-201,  77  a  a  A.  425. 

PUMPHOUSE 

As  factory,  see  Factory. 

PUNCTUATION 

Under  General  Construction  Law  (€k>n- 
soL  Laws  1909,  c.  22)  §  21,  providing  that  a 
folio  is  100  words,  counting  as  a  word  each 
figure,  a  "folio,"  in  determining  an  allowance 
under  Insanity  Law  (CkinsoL  Laws  1909,  c. 
27)  §  84,  for  taking  and  transcribing  testi- 
mony, means  words  and  figures,  but  not  punc- 
tuation; the  word  "figure'*  being  limited  to 
numerals,  which  are  letters  or  characters 
representing  a  number,  and  not  including 
**punctuatlon,"  which  is  a  pointing  off  or 
separating  of  one  word  from  another  by  ar- 
bitrary marks.  In  re  Murtaugh,  128  N.  Y. 
Supp.  850,  861,  71  MlBC  Rep.  613. 

PUNISH 

PUNISHABLS 

In  Rev.  St  i  4596,  as  amended  by  Act 
Dea  21,  1898,  c.  28,  {  19,  30  Stat  760,  pro- 
viding that  offenses  by  seamen  shall  be  pun- 
ishable as  therein  prescribed,  the  word  "pun- 
ishable" does  not  mean  "must  be  punished," 
but  "may  be  punished"  as  therein  provided. 
The  Thrasher,  173  Fed.  258,  262,  97  0.  C.  A. 
424. 

''Punishable,"  as  used  in  Pen.  Code,  § 
1232,  providing  that  if  one  having  been  con- 


victed of  an  offense,  which  would  be  ''pun- 
ishable" as  a  first  conviction,  by  imprison- 
ment in  the  penitentiary  for  more  than  five 
years,  he  is  punishable  by  imprisonment  for 
not  less  than  ten  years,  means  liable  to 
punishment.  And  section  392  makes  robbery 
punishable  by  not  less  than  1  yearns  impris- 
onment nor  more  than  20  years,  so  that  un- 
der section  1232,  if  the  maximum  punish- 
ment for  the  subsequent  offense,  as  a  first  of- 
fense, is  more  than  6  years,  the  punishment 
may  not  be  less  than  10  years,  and  hence 
one  convicted  of  robbery  and  a  prior  offense 
may  be  imprisoned  for  50  years.  State  t. 
Paisley,  92  Pac.  666,  670,  36  Mont  237. 

The  word  "punishable,"  in  a  statute 
stating  that  a  crime  is  punishable  by  a  des- 
ignated penalty  or  term  of  years  in  the  state 
prison,  limits  the  penalty  or  term  of  years 
to  the  amount  or  term  of  years  stated  in  the 
statute.  State  v.  Magoon,  17  Atl.  729,  61 
Vt  46. 

The  word  "punishable,"  as  used  in  a 
statute  declaring  that  a  violation  thereof 
shall  be  punishable  by  a  fine  of  not  more  nor 
less  than  a  designated  amount,  indicates  that 
a  crime  is  intended,  and  not  a  pecuniary  pen- 
alty  to  be  recovered  by  a  civil  action.  In  re 
Jackson,  14  Blatchf.  246,  13  Fed.  Cas.  194- 
197. 

PUNISHMENT 

See  Corporal  Punishment;  Cruel  and 
Unusual  Punishment;  Infamous  Pun- 
ishment;   Unusual  Punishment 

"Punishment,"  as  anciently  regarded, 
was  deemed  largely  compensatory;  the  nat- 
ural and  logical  conception  of  a  sentence 
for  crime  being  that  the  punishment  should 
be  nicely  graduated  to  the  nature  and  cir- 
cumstances of  the  offense.  But  the  modern 
conception  of  "punishment"  takes  practical- 
ly no  account  of  compensation,  but  commits 
the  offender  to  the  charge  of  the  ofilcers  of 
the  state  as  a  sort  of  penitential  ward,  to  be 
restrained  as  far  as  necessary  to  protect  the 
public  from  recurrent  manifestations  of  his 
criminal  tendencies,  and,  if  possible,  reform- 
ed, cured  of  his  criminality,  and  finally  re- 
leased, a  normal  man  and  rehabilitated  cit- 
izen. State  ex  rel.  Kelly  v.  Wolfer,  138  N. 
W.  316,  318,  119  Minn.  368,  42  L.  R.  A.  (N. 
S.)  978. 

'Tunishment"  in  a  legal  sense  is  any 
pain,  penalty,  suffering,  or  confinement  in- 
flicted upon  a  4)erson  by  the  authority  of  the 
law,  and  the  judgment  and  sentence  of  a 
court  for  some  crime  or  offense  committed  by 
him  or  for  his  omission  of  a  duty  enjoined 
by  law.  State  v.  Pope,  60  S.  E.  234,  236,  79 
S.  C.  87. 

"Punishment**  is  either  the  act  of  inflict- 
ing a  penalty  for  an  offense  or  the  enduring 
of  the  penalty.  Where  one  who  had  been 
convicted  and  sentenced  for  aiding  Illegal 
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Toting  at  an  election,  by  inducing  a  designat- 
ed person  to  vote,  appeared  pursuant  to  a 
snbpopna  before  a  committing  magistrate,  and 
testified  in  reference  to  his  crime  and  his  ef- 
forts to  procure  various  persons  to  vote  at 
the  election,  he  was  not  entitled  to  his  dis- 
charge, under  Pen.  CkxJe,  |  41q,  providing  that 
any  person  testif^ng  to  offenses  against  the 
elective  franchise  shall  not  thereafter  be  lia- 
ble to  indictment,  prosecution,  or  "punish- 
ment" for  the  offense  with  reference  to  which 
his  testimony  was  given;  the  word  "punish- 
ment," when  construed,  as  required  by  sec- 
tion 11,  according  to  its  fair  import,  not 
meaning  the  enduring  of  penalty,  but  the  act 
of  inflicting  a  penalty,  and  referring  to  the 
act  of  fixing  the  penalty  before  such  exam- 
ination. People  ex  rel.  Hunt  ▼.  Lane,  116  N. 
Y.  Sui9.  000,  002,  ia2  App.  Div.  406  (citing 
Cent  Diet.). 

The  detention  of  a  female  minor  in  the 
House  of  the  Good  Shepherd  under  an  ordi- 
i^nce  relating  to  juvenile  vagrantfli,  and  au- 
thorizing the  detention  of  such  persons  until 
they  reach  a  certain  age,  is  not  a  "ponislir 
meat,*'  being  designed  for  her  good  and  wel- 
fare, to  protect  her  against  herself  and  from 
evil-minded  parties  surrounding  her.  State 
ex  reL  CaiUouet  v.  Marmouget^  35  South.  520, 
533.  Ul  La.  225. 

A  commitment  of  a  boy  to  the  State  In- 
dustrial School,  in  pursuance  of  Comp.  St 
1907,  c  75,  $  4840,  providing  that  where  a  boy 
under  18  shall  be  found  guilty  of  any  crime 
except  murder  or  manslaughter,  the  court 
may  instead  of  entering  judgment  or  sentenc- 
ing the  boy  to  the  penitentiary,  commit  him 
to  the  State  Industrial  School,  is  not  a  "pun- 
ishment,*' nor  is  the  industrial  school  a  pris- 
on, so  as  to  require  the  imposition  of  a  fine 
rather  than  the  commitment,  within  the  rule 
that,  where  one  of  two  or  more  punishments 
may  be  inaposed,  the  court  should  Inflict  the 
one  which  would  be  the  less  severe  and  result 
in  the  least  disgrace.  Boberts  v.  State,  118 
N.  W.  574,  576,  82  Neb.  651. 

The  words  *'mulct,"  "punishment,"  and 
"fine,"  as  used  in  the  decisions  of  the  Su- 
preme Court  of  Alabama  in  referring  to  the 
statutory  action  for  death,  given  by  Ck)de 
Ala.  1806,  §  27,  are  not  used  in  the  sense  that 
is  ordinarily  attached  to  such  words  in  the 
domain  of  criminal  law,  and  therefore  such 
statute  is  not  a  penal  one,  within  the  rule 
that  one  state  will  not  enforce  the  penal  laws 
of  another  state.  Whitlow  v.  Nashville,  C.  & 
St  L.  It  Co.,  84  S.  W.  618,  620,  114  Tenn. 
344,  68  L.  R.  A.  503  (citing  Southern  Ey.  Ca 
▼.  Bush.  26  South.  173,  174,  122  Ala.  470, 
488,480). 

In  a  prosecution  for  larceny,  a  verdidt 
finding  accused  guilty  as  charged,  and  fixing 
ills  "penalty"  at  one  year  in  the  penitentiary, 
^as  not  insufladent ;  the  word  "penalty"  be- 
ing synonymous  with  the  word  '•punishment," 
and  being  evidently  used  with  that  meaning. 


Ruasell  y.  State,  133  a  W.  Ifi8»  101,  07  Arlt 
02. 

As  oosta 

See  Cost 

Siiapeasion 

The  suspension  of  a  naval  o£9cer,  charg- 
ed with  drunkenness  and  neglect  of  duty, 
from  morning  until  evening  of  the  same  day^ 
when  he  was  restored  to  duty  to  give  '*time 
to  investigate  the  case,"  is  not  such  a  punish- 
ment for  the  offense  as  precludes,  under 
Navy  Regulations  1865,  par.  1205,  further 
proceedings  against  him  by  courtrmartial,  but 
must  be  deemed  simply  a  temporary  precau* 
tion  for  the  preservation  of  good  order  and 
discipline.  Bishop  v.  United  States,  25  Sup. 
Ct  440,  441,  107  U.  S.  334,  40  L.  Ed.  780. 


A  "tax"  is  not  a  'punishment"  Muir's 
Adm'r  v.  City  of  Bardstown,  87  S.  W.  1006, 
1008,  120  Ey.  780. 

PUNITIVE 

PUNITIVE  DAMAGES 

Malice  as  justifying  punitive  damages, 

see  Malice. 
See,  also,  Exemplary  Danmges;    Smart 

Money. 

"Punitive  damages"  are  damages  allow- 
ed, not  as  a  comiiensation,  but  as  a  punish- 
ment for  ft  wrong,  wUlfnlly  and  maliciously 
done.  Shields'  Adm'r^  v.  Rowland,  161  S,  W^ 
408,  410,  151  Ky.  186. 

"•Punitive  damages'  have  now  come  to 
be  generally,  though  not  universally,  regard- 
ed, not  only  a  punishment  for  wrong,  but  as 
vindication  of  private  right  This  is  the 
basis  upon  which  they  are  now  placed  in  this 
state."  Beaudrot  v.  Southern  B.  Co.,  48  S. 
E.  106,  107,  60  S.  C.  160. 

Damages  for  aggravating  drcumstances 
in  actions  of  tort,  to  deter  the  wrongdoer,  or 
as  compensation  for  wounded  feelings,  given 
by  Civ.  Code  1805,  §  3006,  are  called  "puni- 
tive damages."  Batson  v.  Higginbothem,  68 
S.  E.  455,  457,  7  Ga.  App.  836. 

"Punitive  damages"  are  awarded  in  addi- 
tion to  compensation  as  a  punishment  to  the 
wrongdoer  and  as  a  warning  to  others,  and 
they  are  allowed  only  where  there  are  some 
features  of  aggravation,  as  where  the  wrong 
is  done  willfully  and  maliciously.  Carmi- 
chael  V.  Southern  Bell  Telephone  &  Telegraph 
Co.,  72  S.  B.  610,  620,  157  N.  C.  .21,  30  U 
B.  A.  (N.  S.)  65,  Ann.  Cas.  lOiSB,  U17. 

"Punitive  damages"  are  damages  over 
and  above  such  sum  as*  will  compensate  the 
person  for  his  actual  loss,  the  imposition  of 
which  the  law  permits  in  proper  cases  at  the 
discretion  of  the  jury,  not  because  the  party 
injured  is  entitled  to  them  as  a  matter  of 
right  but  as  a  punishment  to  the  wrongdoer 
and  to  deter  him  and  others  in  the  same  busi- 
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neol  from  sudi  wvongdoing  In  the  fatnre. 
Birmingham  Waterworks  Co.  ▼.  Keiley,  56 
South.  838,  841,  2  Ala.  Ak>.  629. 

"Punitive  damages**  consist  of  su<!h  sum 
above  the  actual  damages  which  plaintiff 
sustained  as  will  punish  defendant  for  the 
wrong  and  unwarranted  act  complained  of. 
Miller  v.  Rambo,  64  AU.  1053,  1054,  73  N.  J. 
Law,  726. 

"Punitive  damages**  do  not  depend  on  the 
Injury  inflicted  or  the  legal  wrong  commit- 
ted, and  are  allowed  in  excess  of  simple  com- 
pensation as  a  punishment  of  the  defendant 
for  his  wrongful  conduct  and  with  a  view  to 
prevent  similar  wrongs  in  the  future.  They 
are  not  allowed  as  a  matter  of  course,  but 
only  where  there  are  some  features  of  aggra- 
vation, as  where  the  wrong  is  done  willfully 
and  maliciously,  or  under  circumstances  of 
rudeness  or  oppression,  or  in  a  manner  which 
evinces  a  wanton  and  reckless  disregard  of 
plaintlfTs  rights.  Thus,  where  a  trespass  is 
committed  deliberately,  in  a  manner  and  unr 
der  circumstances  of  aggravation  and  humili- 
ation, showing  a  reckless  and  lawless  disre- 
gard of  plaintiff's  rights,  the  law  allows  dam- 
ages beyond  the  strict  measure  of  compensa- 
tion by  way  of  punishment.  Ammons  v. 
Southern  Ry.  Co.,  52  S.  B.  731,  732,  733,  140 
N.  0. 106  (citing  Champion  y.  Vincent,  20  Tex. 
811;  Joyce,  Dam.  f  26). 

^''Punitive  damageflT  may  be  recovered 
only  in  cases  where  the  acts  complained  of 
are  characterized  by  malice,  fraud,  oppres- 
sion, or  willful  wrong,  evincing  a  disregard  of 
the  rights  of  others."  Cumberland  Telephone 
Co.  V.  Allen,  42  South.  666,  667,  89  Miss.  832. 
See,  also,  James  McNeil  &  Bro.  Co.  v.  Cru- 
cible Steel  Co.  of  America,  56  Aa  1070, 1071, 
207  Pa.  493* 

A  sum  assessed  by  a  jury  additional  to 
compensati<m  for  damages,  by  way  of  pun- 
ishment for  vnrongdoing,  is  termed  "smart 
money,**  or  "exemplary,**  "vindictive,"  or 
"punitive**  damages.  Farrow  v.  Hoffecker 
(Del.)  79  Atl.  920,  7  Pennewill,  223;  Doer- 
hoefer  v.  Shewmaker,  97  S.  W.  7,  10,  123 
Ky.  646  (citing  Chiles  v.  Drake  [Ky.]  2  Mete. 
146,  74  Am.  Dec.  406). 

"'Punitive  damages,*  being  apart  from 
compensation,  are  not  recoverable  as  a  mat- 
ter of  right  Their  imposition  Is  discretion- 
ary with  the  jury.  This  discretion  is  not  an 
unbridled  or  arbitrary  one,  but  a  legal,  sound, 
and  honest  discretion,**  to  be  exercised  with 
due  regard  to  attendant  circumstances  in  the 
commission  of  the  wrong  complained  of,  its 
enormity,  etc.  And  the  enormity  of  the 
wrong  is  not  to  be  determined  alone  by  the 
consequences  of  the  act,  though  these,  in  con- 
nection with  the  manner  of  Its  commission, 
whether  or  not  Intentionally  done,  or  other- 
wise attended  with  circumstances  of  aggra- 
yation»  may  be  accorded  their  due  weight 


Cot  t.  BinnJngham  By.  Light  ft  Power  Co., 
50  South.  975,  976,  163  Ala.  170. 

While  the  damages  to  which  a  plaintm 
may  become  entitled,  in  an  action  of  tort,  to 
the  amount  of  his  expenses  in  litigation,  in 
addition  to  his  actual  damages,  are  in  fact 
and  in  effect  "compensatory  damages*'  and 
not  "punitive,"  they  are  in  practice  variously 
termed  "exemplary,"  "punitive,"  "vindictive," 
or  "smart  money,"  and,  in  an  action  for  per- 
sonal injuries  in  which  plaintiff  was  entitled 
to  recover  such  additional  damages,  it  was 
not  error  to  refer  to  them  as  "exemplary." 
Hull  y.  Douglass,  64  Atl.  351,  353,  79  Conn. 
266. 

Exemi^ary  or  punitive  damages  are  not 
recoverable  from  a  telegraph  company  for 
breach  of  contract  to  promptly  deliver  mes- 
sages. Western  Union  Telegraph  Co.  v. 
Reeves,  126  Pac.  216,  217,  34  OkL  468. 

As  damages 

See  Damage — ^Damages.  ' 

PimiTITE  DEATH 

The  word  "punitive,"  as  used  in  Civ. 
Code  1895,  {  2118,  declaring  that  death  by  the 
hands  of  justice,  either  punitive  or  preven- 
tive, releases  the  insurer  from  the  obligation 
of  his  contract,  refers  to  death  inflicted  by  an 
officer  of  the  law  in  obedience  to  the  com- 
mands of  the  law.  Even  though  the  killinsr 
by  the  husband  of  the  paramour  of  the  wife 
be  under  such  circumstances  that  the  law 
would  class  the  act  as  justifiable  homicide, 
such  killing  is  not,  at  the  hands  of  justice, 
either  punitive  or  preventive.  Supreme  Lodge 
Knights  of  Pythias  v.  Crenshaw,  58  S.  B.  628, 
629,  129  Ga.  195,  13  li.  R.  A.  (N.  S.)  258,  121 
Am.  St  Rep.  216, 12  Ann.  Ca&  307. 

PUNITIVE  JUDGMEKT 

A  judgment  finding  defendants  in  a  pend- 
ing suit  in  equity  guilty  of  contempt  of  its 
authority  in  violating  an  interlocutory  in- 
junction previously  granted  in  a  suit  for 
the  benefit  of  the  complainant,  and  order- 
ing the  payment  of  specified  fines,  three- 
fourths  of  which  when  paid  should  go  to  the 
complainant  "as  compensation  in  part  for 
the  expenses  Incurred  in  prosecuting  these 
contempt  proceedings,**  is  punitive  instead 
of  remedial,  and  reviewable  on  writ  of  error 
Without  awaiting  a  final  decree  in  the  suit 
in  equity.  In  re  Merchants'  Stock  &  Grain 
Co.,  32  Sup.  Ct  339,  223  U.  S.  639,  56  h,  Ed. 
584. 

PUPIL 

The  word  "pupils,**  by  derivation  and  the 
definition  of  lexicographers,  is  properly  ap- 
plicable to  children  and  youth.  Students  in 
colleges  and  professional  schools  are  not 
called  pupils;  hence  students  attending  a  col- 
lege or  business  institute  are  not  properly 
within  the  correct  construction  of  the  term. 
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Selectmen  of  Cainton  t.  Worcester  €ooso1*  St 
By.  Co.,  85  N.  E.  507,  512,  199  SfafiS.  279. 
Thus  the  word  "papils,"  as  used  in  Rev. 
Laws,  c.  112,  I  72,  requiring  street  railroads 
to  transport  the  pupils  of  public  schools  at 
half  rates,  means  children  and  youths  at- 
tending the  public  schools,  and  does  not  in- 
clude students  In  colleges  and  professional 
schools,  nor  young  men  or  boys  attending 
nautical  or  Industrial  schools,  nor  adults  at- 
tending eyening  schools  or  evening  high 
schools,  nor  children  attending  vacation 
Gchoola  Commonwealth  v.  Connecticut  Val- 
ley St  Ry.  Co.,  82  ^.  E.  19,  21,  196  Mass.  309. 

Where  a  municipal  ordinance,  when  pro- 
posed by  a  street  railway  company,  required 
it  to  sell  tickets  at  reduced  rates  to  "children 
going  to  ajQd  from  school,**  but  the  council 
refused  to  Incorporate  this  language,  and 
substitutecl  the  phrase  "pupils  presenting  a 
certificate  of  enrollment  in  some  school,"  it 
was  held  that  the  word  "pupils*'  was  of  much 
broader  signification,  and  would  embrace 
classes  of  young  i>ersons  receiving  instruction 
at  more  advanced  institutions  of  learning, 
who  would  not  be  aptly  described  as  "chil- 
dren golni;  to  and  from  school."  In  the 
broader  sense  it  included  the  students  of  a 
business  college.  Northrop  v.  City  of  Rich- 
mond, 53  S.  E.  902,  963, 105  Va.  835. 

PURCHASE 

See  Actual  Purchase  or  Sale;  Attempt  to 
Purchase;  Complete  His  Pur<^ase; 
Indirect  Purchase;  Right  to  Purchase. 

Erect  as  anthorlsdng  purchase,  s^  Erect 

The  word  "purchase**  implies  acquisition. 
Harsh  v.  Ix>tt,  97  Pac.  163,  165,  8  Cal.  App. 
384. 

The  word  "purchased**  may  mean  a  com- 
pleted transaction,  or  it  may  mean  a  transac- 
tion still  inccMnplete.  State  v.  Ware,  58  AtL 
595,  596,  71  N.  J.  Law,  53. 

"Purchase**  includes  every  mode  of  ac- 
quisition known  to  law  except  that  by  which 
an  heir,  on  the  death  of  an  ancestor,  becomes 
substituted  in  his  place  as  owner  by  act  of 
the  law.  Shulthls  v.  MacDougal,  162  Fed. 
331,  338  (citing  3  Washb.  Real  Prop.  p.  4). 

Under  the  act  of  1885  (Laws  1885,  p. 
229),  relative  to  the  consolidation  of  railroad 
corporations,  section  1,  providing  that  any 
railroad  company  organized  under  the  laws 
of  this  state  operating  in  connection  with 
their  own  Hues  any  other  railroads  in  this 
or  any  other  state  may  purchase  and  hold  in 
fee  simple  or  otherwise,  and  use  and  enjoy 
the  property  rifi^ts  and  franchises  of  the 
companies  owning  such  other  roads,  it  is  not 
necessary  that  the  transaction  shou^ld  take 
the  form  of  a  technical  sale,  but  it  is  suffi- 
cient if  the  contract  or  agreement  merges  .the 
properties^  franchises,  and  corporate  rights 
ot  the  merging  company  into  the  merger  cor- 
poration, as  a  result  of  which  one  corpora- 


tion disposes  of. its  propeirty  and  franchises 
and  the  other  acquires  them  in  a  lawful 
manner,  since  "purchase'*  Is  not  used  in  its 
popular  and  eopunerdal  meaning  asequlva* 
lent  to  "buy,'*  but  in  Sts  enlarged  and  legal 
signification  meaning  the  acquisition  of  real 
property  by  any  voluntary  act  of  the  parties, 
as  distinguished  from  title  by  descent  which 
results  from  operation  of  law.  Chicago  & 
B.  I.  R.  Co.  V.  Doyle,  100  N.  E.  278,  280,  256 
ni.  514  (citing  7  Words  and  Phrases). 

A  parol  donee  of  land  stands  on  a  parity 
with  a  parol  purchaser;  the  word  **pur- 
ohase,"  at  common  law,  being  defined  as  the 
possession  of  land^  which  one  has  by  his 
own  act  or  agreement,  and  not  by  descent 
Bailey  v.  Henry,  143  S.  W.  1124,  1127,  125 
Tenn.  390  (citing  7  Words  and  Phrases,  p. 
5858). 

Real  estate  purchased  with  the  proceeds 
of  inherited  property  is  held  by  •'purchase**; 
the  equity  practice  of  following  a  fund 
through  changes  and  transactions  not  ob- 
taining in  applying  the  statutes  of  descent 
In  re  Hullett*s  BsUte,  80^  N.  fil.  500,  510,  46 
Ind.  App.  412. 

The  word  "purchase,**  as  used  in  an  affi- 
davit of  defense  in  an  action  based  on  a  book 
account  for  goods  sold,  averring  that  defend- 
ant never  purchased  or  authorized  the  pur- 
chase of  the  property  mentioned  in  the  book 
of  entries  attached  to  the  affidavit  of  de- 
mand, under  a  reasonable  construction  covers 
defendant's  liability  as  purchaser,  either  ex- 
press or  implied,  upon  a  book  account  for 
goods  sold  and  delivered.  A.  H.  Davenport 
Co.  V.  Addicks  (Del.)  57  Atl.  532,  533,  5 
Pennewill,  4. 

As  used  in  Civ.  Code,  {§  286,  360,  pro- 
viding that  a  corporation  may  obtain  title 
by  purchase,  the  word  "purchase**  does  not 
mean  merely  the  aoquisitlon  of  title  from  a 
voluntary  grantor,  by  the  payment  of  prices 
or  other  valuable  consideration,  but  a  cor- 
poration had  power  to  acquire  title  by  pre- 
scription. Montedto  Valley  Water  Co.  v. 
Santa  Barbara,  77  Pac.  1113,  1118,  144  Cal. 
578. 

Technically  speaking,  a  conveyance  by 
deed  as  a  gift  is  within  the  term  "purchase,** 
but  Cobbey*s  Ann.  St  1903,  |  11,038,  provid- 
ing that  the  qualified  voters  of  a  school  dis- 
trict may  at  any  annual  or  special  meeting 
direct  the  "purchase**  of  an  appropriate  site 
^nd  the  "purchase**  of  a  schoolhouse,  pre- 
vents the  expenditure  of  the  school  district 
funds,  except  on  the  authority  of  the  voters, 
but  the  statute  does  not  prevent  the  acquisi- 
tion of  title  to  a  schoolhouse  site  when  the 
same  may  be  acquired  without  the  expendi- 
ture of  any  of  the  school  district  funds.  Mc- 
Mahon  v.  School  Dist  No.  66,  of  Antelope 
county,  113  N.  W.  1046,  1047,  80  Neb.  156. 

Evidence,  in  an  action  by  an  ex-county 
treasurer  against  the  countj^  lor  commis- 
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fiions,  on  the  theory  that  a  transaction  by 
which,  during  his  term,  a  Judgment  creditor 
of  the  county  transferred  the  Judgment  to  a 
bank,  it  paying  liim  therefor,  was  a  loan  by 
the  bank  to  the  county  and  a  payment  of  the 
Judgment  creditor  by  the  county,  so  that 
such  treasurer  was  entitled  to  commissions 
for  receiving  and  disbursing  the  money,  held 
sufficient  to  support  a  finding  that  the  trans- 
action was  not  a  loan,  but  a  "purchase"  by 
the  bank  of  the  Judgment.  Benefield  v. 
Marion  County,  05  S.  W.  713,  43  Tex.  dv. 
App.  245. 

The  charter  of  Lowell  (St  1896,  p.  364,  c. 
415)  created  a  department  of  supplies,  with  a 
chief  elected  annually,  and  section  3  requires 
all  materials  and  supplies  for  the  city  to  be 
purchased  by  the  head  of  such  department, 
subject  to  tiie  mayor's  approval,  and  pro- 
vides that,  so  far  as  practicable,  such  pur- 
chases shall  be  made  after  public  advertise- 
ment and  under  contract  approved  by  the 
mayor.  Section  6  provides  that  heads  of 
d^Mirtments  shall  have  general  charge  of 
matters  relating  thereto,  and  shall  execute 
all  contracts,  except  for  purchase  of  mate- 
rial and  supplies;  and  section  7  forbids  the 
city  council,  or  any  committee  or  member, 
from  making  contracts,  purchasing  material, 
etc.,  or  expending  public  money,  except  to  de- 
fray incidental  expenses  of  the  council. 
Held,  that  the  provision  relating  to  purchase 
of  supplies  and  material  in  section  3  could 
not  be  construed  so  as  to  limit  the  word 
''purchase"  to  a  purchase  for  money,  the 
word  "supplies"  to  articles  of  food,  or  the 
word  "material"  to  that  which  the  city  has 
on  hand  for  manufacture  of  other  things,  so 
that  purchase  of  gravel,  to  be  removed  by 
the  city  and  used  on  the  streets  and  paid 
for  by  other  filling  deposited  on  the  lot  from 
which  it  was  taken,  was  a  purchase  of  mate- 
rial, which,  under  section  6,  the  superintend- 
ent of  streets  had  no  authority  to  make. 
Bartlett  v.  City  of  Lowell,  87  N.  B.  195, 
196»  201  Mass.  151. 

Under  a  statute  providing  that  real  es- 
tate purchased  on  behalf  of  the  state  for 
taxes  should  not  be  entered  in  the  land  books 
without  any  deed,  the  word  "purchased"  is 
used  in  the  legal  sense  of  the  term,  and 
means  a  valid  purchase  for  the  state,  and 
not  merely  an  abortive,  futile  purchase. 
Webb  V.  Ritter,  54  S.  E.  484,  491,  60  W.  Va. 
193. 

In  an  action  for  an  accounting,  in  wldch 
the  issue  was  as  to  whether  the  defendant 
furnished  the  money  to  "purchase"  property 
for  the  plaintiff,  or  purchased  it  for  bis  own 
account,  the  complaint  was  not  insufficient 
for  alleging  that  the  defendant  purchased 
the  property,  thereby  implying  the  payment 
of  money,  and  negativing  the  possibility  of  a 
debt,  a  fiduciary  relation,  or  duty  to  render 
an  accounting,  as  such  expression  also  means 
the  acquisition   of  property   by  a  party's 


own  act,  as  distinguished  from  acquisition  by 
act  of  law.  Semi-Tropic  Spiritualists'  Ass'n 
V.  Johnson,  126  Pac.  488,  489,  163  CaL  639 
(citing  7  Words  and  Phrases,  5853). 

Under  the  decisions  of  the  Supreme 
Court  of  Washington,  land  acquired  under 
the  homestead  laws  is  acquired  by  "pur- 
chase" within  the  meaning  of  the  community 
property  law  of  the  state  and  is  therefore 
community  property,  and  such  rule  is  not  in 
contravention  of  any  provision  of  the  home- 
stead law.  Buchser  v.  Morss,  196  Fed.  577, 
578;  Id.,  202  Fed.  854;  United  States  v. 
Beaty,  198  Fed.  284,  286. 

As  nudntain  and  operate 

The  phrase  "purchasing  or  constructing," 
as  used  in  Const  art.  10,  §  12a,  and  Laws 
1903,  p.  93,  authorizing  certain  cities  with 
the  assent  of  two-thirds  of  the  voters  there- 
of, voting  at  an  election  for  the  purpose,  to 
become  indebted  In  a  larger  amount  than 
specified  in  Const  art  10,  §  12,  not  exceed- 
ing an  additional  5  per  cent,  of  the  value  of 
the  taxable  property,  for  the  purpose  of  "pur- 
chasing or  constructing"  waterworks  or  elec- 
tric light  plants,  to  be  owned  exclusively  by 
the  city  so  purchasing  or  constructing  the 
same,  does  not  give  cities  the  power  to  issue 
bonds  for  the  purpose  of  maintaining  and  op- 
erating waterworks  or  electric  light  plants, 
for  the  power  to  maintain  and  operate  water- 
works and  electric  light  plants  is  not  neces- 
sarily incident  to  or  implied  in  the  power  to 
purchase  or  construct  waterworks  or  electric 
light  plants,  for  the  word  "maintain"  does 
not  mean  to  provide  or  construct  but  to  keep 
up  and  preserve,  and  the  word  "operate" 
means  to  put  into  or  continue  in  operation 
or  activity.  State  ex  rel.  City  of  ChlUicothe 
V.  Wilder,  98  S.  W.  465,  467,  200  Mo.  97. 

Cede 

"The  ceding  of  land  by  the  state  prob- 
ably constituted  a  'purchase'  thereof  by  the 
United  States,  in  ttie  broad  sense  of  that 
word."  United  States  v.  Tucker,  122  Fed. 
518,  520  (citing  Bouv.  Law  Diet). 

Oomdenmation 

"The  term  'purchase'  includes  the  ac- 
quisition of  title  by  condemnation,  and  must 
be  so  construed  when  the  terms  of  the  law 
recognize  that  mode  of  acquisition."  United 
States  V.  Inlots,  26  Fed.  Cas.  482,  487. 

Under  the  provisions  of  Army  Appropria- 
tion Act  March  3,  1911,  c.  209,  36  Stat  1037, 
1049,  making  an  appropriation  "for  the  pur- 
chase of  land  accessible  to  the  horse-raising 
section  of  the  state  of  Virginia  for  the  as- 
sembling, gra^ng  and  training  of  horsea  pur- 
chased for  the  mounted  service,"  such  land 
may  be  acquired  by  condemnation,  as  au- 
thorized by  Act  Aug.  1,  1888,  c  728,  25  Stat 
357,  "in  every  case  in  which  •  ♦  ♦  any 
*  <  *  officer  of  the  government  has  been 
or  hereafter  shall  be  authorised  to  procure 
real  estate  for  the  erection  of  a  public  bulld« 
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ing  or  for  other  pabUc  oaes^ ;  the  word  "pur- 
chase'* being  used  in  the  appropriation  act  In 
a  broad  sense.  United  States  y.  Beaty,  196 
Fed.  284,  286  (citing  7  Words  and  Phrases,  p. 
5853). 

Act  June  SO,  1906,  c.  3916,  |  24,  84  Stat 
788,  which  authorizes  the  Secretary  of  the 
Treasury  to  rent  buildings  on  sites  "pur- 
chased" for  public  buildings  until  their  re- 
moyal  becomes  necessary,  applies  as  well  to 
property  acquired  by  condemnation  proceed- 
ings. United  States  y.  Whipple  Hardware 
Co.,  191  Fed.  945,  946,  112  a  0.  A.  857. 

The  words  "to  purchase"  in  title  to  P. 
L.  1908,  p.  736,  c.  269,  mean  "to  buy";  and 
hence  does  not  embrace  the  right  to  condemn, 
though  it  is  broad  en^j^h  to  embrace  such 
right  Griffith  v.  City  of  Trenton,  69  A.  29, 
30.  76  N.  J.  Law,  23. 

The  words  "to  purchase"  may  be  con- 
stmed  as  Including  the  power  to  acquire  by 
condemnation,  yet  generally  In  statutes,  as 
well  as  by  common  use,  the  word  "purchase" 
Is  employed  to  denote  acquisition  by  contract 
between  the  parties  without  •goyemmental  in- 
terfer^iCe.  Weeks  y.  Grace,  80  N.  B.  220, 
222,  194  Mass.  296,  9  L.  R.  A.  (N.  S.)  1092, 
10  Ann.  Cas.  1077  (citing  Kohl  v.  United 
States,  91  T7.  8.  367,  23  K  Bd.  449). 

Entev  sFmomymovs 
Laws  1877,  c.  15,  I  8,  relating  to  the  dis- 
position of  state  lands,  proyided  that  no  per- 
son should  be  allowed  to  enter  more  than  240 
acres ;  wbile  Ann.  Ck>de  1892,  fi  2564,  relat- 
ing to  the  same  subject,  declares  that  one 
person  may  purchase  as  much  as  one  quarter 
section  of  public  lands  in  one  year  and  no 
more,  and  that  all  lands  acquired  directly  or 
indirectly  by  any  person  in  contrayentlon  of 
^section  2564  or  2565  escheat  to  the  state. 
Held,  that  there  was  no  substantial  differ- 
ence between  such  statute;  the  words  "enter" 
and  **purchase,"  used  therein,  being  conyerti- 
ble  terms,  and  the  provision  for  "escheat"  in 
section  2564  meaning  nothing  more  than  that 
the  lands  should  be  recoyered  or  should  be  re- 
dahnedt  which  would  be  implied,  though  not 
expressed,  in  the  act  of  1877.  Wisconsin 
Lumber  Co.  y.  State,  54  South.  247,  249,  97 
Miss.  57L 

Locate 

The  location  of  a  placer  mining  claim  by 
a  United  States  mineral  surveyor  la  within 
the  prohibition  of  U.  S.  Bey.  Stat  |  452, 
against  the  direct  or  indirect  "purchase*'  by 
officers,  clerks,  and  employ^  in  the  General 
Land  Office  of  any  of  the  public  land.  Such 
location  is  void  and  not  merely  voidable  at 
the  instance  of  the  government.  Waskey  v. 
Hammer,  32  Sup.  Gt  187,  189,  223  U.  S.  85, 
56  L.  Ed.  859. 


An  action  to  foreclose  a  mortgage  Is  not 
ta  action  in  relation  to  property  purchased* 


located,  or  held  in  the  c<Hinty,  within  a  stat- 
ute providing  that  no  corporation  shall  pur- 
chase, locate,  or  hold  property  in  any  county 
in  the  state  without  filing  a  certified  copy  of 
its  articles  of  incorporation  In  the  office  of 
the  derk  of  the  county  within  60  days  after 
the  purchase  or  location,  and  that  any  cor« 
poration  falling  to  oomi^  therewith  shall 
not  maintain  or  defend  an  action  or  proceed- 
ing in  relation  to  such  property  until  it  has 
so  complied.  Anglo-Callfomian  Bank  t* 
Field,  80  Pac.  1080,  1082,  146  Gal.  644. 

Paymeiit 

"Money  paid  by  an  indorser  to  an  in- 
dorsee Is  not  for  the  benefit  of  the  maker, 
but  rather  to  protect  the  indorser's  contract 
with  the  indorsee ;  and  it  operates  as  a  'pur- 
chase,* and  not  as  i|  payment,  so  far  as  con- 
cerns the  maker,  and  cannot  be  taken  advan- 
tage of  by  him."  On  payment  of  a  note  by 
the  indorser  on  the  failure  of  the  maker  so 
to  do,  the  indorser  can  recover  the  amount 
from  the  maker,  though  the  note  was  not 
protested.  McGowan  y.  Hover,  91  N.  T. 
Supp.  892,  893,  45  Misc.  Rep.  138  (quoting 
and  adopting  the  definition  in  7  Oyc.  1021). 

PURCHASE  MONET 

See,  also,  Purchase  Price. 

• 

The  words  "purchase  money,"  as  used  in 
the  rule  that,  in  an  action  for  breach  of  a 
covenant  of  warranty,  the  measure  of  dam- 
ages is  the  "purchase  money*'  and  interest, 
Include  the  actual  oonsideration  paid  for  the 
land,  whether  in  nioney,  property,  or  other- 
wise. Taylor  v.  AUen,  62  S.  E.  291,  293,  131 
Ga.  416. 

The  words  '•purchase  money,"  in  the  pro- 
visions of  the  statute  of  frauds  as  to  the  sale 
of  land,  mean  consideration  to  be  paid  for 
the  land-  Kane  v.  Luckman,  131  Fed.  609, 
617  (citing  Devln  v.  Hlmer,  29  Iowa.  297). 

Within  the  statute  of  frauds  as  to  per- 
sonalty (Code  1906,  §  4779),  there  is  a  pay- 
ment of  the  "purchase  money,'*  where  the 
consideration  is  to  be  a  credit  on  indebted- 
ness and  credit  is  actually  entered.  Johnson 
V.  Tabor,  57  South.  365,  366,  101  Miss.  78 
(citing  Devln  v.  Himer,  29  Iowa,  297). 

Ii0aiis  for  ImproTemont 

Money  loaned  by  a  vendor  to  vendee  to 
Improve  the  land  purchased,  pursuant  to  the 
terms  of  the  sale,  is  not  "purchase  money" 
within  the  meaning  of  the  statute  which  sub- 
jects a  homestead  to  execution  for  the  satis- 
faction of  a  decree  foreclosing  a  vendor's 
Uen.  Comp.  St  1911,  c.  36,  §f  8,  4.  aty  Sav- 
ings Bank  v.  Thompson,  136  N.  W.  992,  993, 
91  Neb.  628,  41  L.  R.  A  (N.  S.)  89. 

PURCHASE-MONET  MORTGAGE 

A  mortgage  given  for  money  borrowed  at 
the  time  to  pay  the  purchase  price  of  the 
property  mortgaged,  whether  or  not  the  same 
identical  monay  was  used  to  make  the  pay- 
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ment/id  In  effect  •  •*piii»chase  money  mort- 
gage," and  as  such  entitled  to  high  rank,  and 
tlie  mortgagee's  right  to  payment  from  the 
proceeds  of  the  property  when  sold  by  the 
mortgagor's  trustee  in  bankruptcy  is  not 
affected  by  the  fact  that  he  received  an  il- 
legal preference  from  the  bankrupt  In  an  en- 
tirely separate  transaction,  the  remedy  of 
the  trustee  in  such  case  being  by  a  suit  to 
recover  the  preference.  In  re  Franklin,  161 
Fed.  642,  647. 

FUROHASC  PBICE 

See,  also.  Purchase  Money* 

The  exception  of  debts  for  the  "purchase 
price"  of  property  from  homestead  exemption, 
under  Const  art  245,  does  not  include  a  debt 
resulting  from  a  former  sale  of  the  property 
to  defendant,  where  he  was  evicted  by  fore* 
closure  of  a  prior  mortgage,  and  afterwards 
acquired  a  new  titie  to  the  property.  Heinss 
V.  Henry,  54  South.  24,  25, 127  La.  770. 

St  1903,  {  4152,  provides  thait  when  de- 
linquent property  is  offered  for  sale,  and  no 
one  will  bid  therefor  the  amount  of  taxes, 
charges  due,  and  cost  of  sale,  including  the 
cost  of  advertising,  the  sheriff  shall  purchase 
for  the  state  for  the  amount  of  tax  due,  and 
the  commission  thereon,  and  make  feturn 
to  the  county  derk;  that  the  owner  may 
redeem  within  two  years  by  paying  the  pur- 
chase money  with  interest  at.  80  per  cent  per 
annum  and  15  per  cent  on  the  total  amount 
of  the  purchase  price,  and  the  amount  of  the 
clerk's  costs,  if  any ;  that  in  the  redemption 
of  land  sold  to  the  state  the  county  clerk  has 
authority  to  collect  such  delinquent  taxes,  in* 
terest,  and  penalties  as  are  prescribed  by  law, 
and  shall  make  a  report  thereof  to  the  audi- 
tor; and  that  the  total  amount  paid  the 
state  for  redemption  shall,  be  paid  into  the 
state  treasury,  less  5  per  cent,  commission  to 
the  clerk.  Held  that,  under  such  section, 
the  delinquent  sale  must  be  not  only  for  the 
taxes  due  thereon,  but  for  the  cost  of  ad- 
vertising as  well,  and  that,  when  the  prop- 
erty is  redeemed  from  the  state,  the  "pur- 
chase price,**  with  interest  and  penalties,  in- 
cludes the  $2  fee  to  the  sheriff  for  advertis- 
ing authorized  by  section  4151,  which  the 
clerk  is  bound  to  collect,  and  for  which  he 
is  bound  to  account.  Commonwealth  y. 
Smedley,  139  S.  W.  861,  863,  144  Ky.  694. 

PURCHASEB 

See  Bona  Fide  Purchaser ;  Innocent  Pur- 
chaser ;  Mala  Fide  Purchaser. 
See,  also,  Vendee. 

A  contract  by  plaintiffs  to  purchase  a 
lot  for  $1,000,  paying  $10  down,  giving  a 
chattel  mortgage  to  secure  $90,  and  agreeing 
to  pay  $10  a  month  thereafter  until  the  pur- 
chase price  should  be  paid,  when  a  deed  was 
to  be  made,  does  not  constitute  plaintiffs  pur- 
chasers before  compliance  with  the  terms  of 
the  contract  within  the  meaning  of  an  offer 


of  a  prize,  to  be  competed  for  by  purchasers 
of  lots,  as  a  "purchaser"  is  one  who  acquires 
title  otherwise  than  by  descent  and  generally 
refers  to  the  acquisition  of  property  for  a 
valuable  consideration.  Younkman  t*  Hill- 
man,  102  Pac.  773,  774,  53  Watii.  661. 

As  used  in  St  1898,  |  2108,  which  pro- 
vides that  when  an  absolute  power  of  dispo- 
sition is  given  to  the  owner  of  a  life  estate, 
such  estate  shall  be  changed  into  a  fee  abso- 
lute as  to  the  rights  of  creditoni  aind  pur* 
chasers,  but  subject  to  any  future  estates 
limited  thereon  in  case  the  power  should  not 
be  executed  or  the  land  should  not  be  sold 
for  the  satisfaction  of  debits,  the  word  "pur* 
chasers**  is  not  used  in  its  technical  sense, 
but  means  purchased  for  a  valuable  consid- 
eration. Perkinson  ^Clarke,  116  N.  W.  229, 
232,  135  Wis.  584. 

Laws  1910,  c.  227,  providing  that  a  re- 
cording oflScer  shall  not  accept  for  record 
any  "conveyance  of  real  estate**  UAless  the 
residence  of  the  purchaser  shall  be  stated, 
does  not  apply  to  a  certi^cate  of  discharge  of 
a  mortgage,  since  such  an  instrument  does 
not  create,  transfer,  mortgage,  or  assign  any 
interest  in  real  property*  nor  assign  any  mort- 
gage, lease,  or  other  conditional  estate,  nor 
is  there  any  "purchaser,**  properly  sp  called, 
and  the  register  must  accept  for  record  a  sat- 
isfaction piece,  though  it  does  not  state  the 
residence  of  the  purchaser.  Blnme  y.  Lundy, 
180  N.  Y.  fiupp.  836. 

Assignee 

A  tender  of  payment  of  a  certificate  of 
sale  under  a  special  assessment  to  the  "pur- 
chaser** under  assignment  of  the  certificate  is 
insufficient,  under  Hurd's  Rev.  St  1905,  C. 
120,  i  215,  making  the  receipt  of  the  redemp- 
tion money  by  any  "purchaser**  operate  as 
a  release  of  all  claims  to  the  pro|)erty  pur« 
chased  at  the  sale,  since  the  word  "pur- 
chaser" in  case  of  assignment  of  the  cer- 
tificate must  be  regarded  as  meaning  "as- 
signee.** Ambler  v.  Glos,  86  N.  E.  1113, 1114» 
237  lU*  637. 

Where  a  "purchaser"  of  school  lands  as- 
signs the  certificate,  and  the  assignment  is 
brought  to  the  knowledge  of  the  county  derk, 
who  enters  it  upon  the  records  of  his  office, 
the  assignee  will  thereafter  be  deemed  the 
purchaser  within  Gen.  St  1901,  {  6356,  provid- 
ing that  notice  of  forfeiture  must  be  issued 
to  the  purchaser,  and  notice  of  sudti  proceed- 
ings must  be  served  upon  him  as  required  by 
the  statute.  Roll  v.  Nation,  109  Pac.  392,  893, 
82  Kan.  675. 

Aasigmee  of  mortgase 
A  subsequent  assignee  of  a  chattel  mort- 
gage as  well  as  a  subsequent  mortgagee  is 
a  "purchaser,**  within  Code  1897,  f  2906,  pro- 
viding that  no  unrecorded  mortgage  of  per- 
sonal property,  where  the  posseMon  Is  re- 
tained by  the  mortgagor,  is  valid  against  ex- 
isting creditors  or   subsequent  purdiaserii 
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Central  Trast  Go.  of  Illinois  t.  Stepanek,  115  < 
N.  W.  891,  893,  138  Iowa,  131,  15  L.  R.  A. 
(X.  S.)  1025,  128  Am.  St.  Rep.  175. 

Condeauuitioifc  petitioner 

A  petitioner  for  condemnation  is  not  in 
any  sense  a  ••purchaser"  or  creditor  within 
the  purview  of  the  registration  statutes.  At- 
lanta, K.  &  N.  Ry.  Co.  V.  Southern  Ry.  Co., 
131  Fed.  657,  666,  66  0.  C.  A.  601. 

Creditor 

Where  defendant  recelyed  payment  of 
her  debt  from  a  bankrupt  otherwise  than  by 
descent,  she  was  a  "purchaser,"  within  the 
provision  of  Bankrupt  Act,  declaring  that  a 
preferential  transfer  to  any  one  not  a  ••pur- 
chaser in  good  f^th  and  for  a  present,  fair 
consideration"  will  be  void.  Wright  v.  Samp- 
ler, 152  Fed.  196,  199  (pltlng  McCartee  v. 
Orphan  Allium  Soc,  9  Cow.  [N.  Y.]  487,  18 
Am.  Dec.  516). 

Devisee 

The  word- •'purchaser'*  in  the  section  of 
the  Code  providing  that,  as  against  a  pur- 
chaser from  a  nonresident  alien,  the  survivor 
shall  not  be  entitled  to  a  dlstiibuttve  share 
in  the  estate  of  deceased,  if  at  the  time  of  the 
purchase  the  survivor  was  also  a  nonresident 
alien,  does  not  include  a  devisee,  but  is  limit- 
ed to  a  purchaser  for  a  consideration.  In  re 
Kennedy's  Estate,  135  N.  W.  63,  55,  154 
Iowa,  460. 

A  devisee  is  a  ••purchaser"  within  Real 
Property  Law,  |  208  (Laws  1896,  p.  593,  c. 
547),  requiring  conveyances  of  freehold  es- 
tates to  be  attested  in  order  to  be  effectual 
as  against  subsequent  purchasers.  Clark  v. 
Strong,  93  N.  Y.  Supp.  514,  516,  105  App. 
Dlv.  179. 


Hie  word  "purchaser,"  as  used  in  a  stat- 
ute declaring  unrecorded  chattel  mortgages 
to  be  void  as  against  creditors  and  bona  fide 
purchasers  for  value,  includes  a  mortgagee 
for  value.  Eason  v.  Garrison  &  Kelly,  82  S. 
W.  800,  801,  36  Tex.  Civ.  App.  574. 

The  mortgagee  of  a  conditional  vendee  of 
personal  property  is  not  a  ••purchaser"  within 
Comp.  St  1907,  {  3659,  and  cannot  by  his 
mortgage  acquire  any  rights  superior  to  the 
conditional  vendee,  though  the  contract  of 
conditional  sale  is  not  filed  as  required  by 
said  section.  Radne-Sattley  Co.  v.  Meinen, 
U4  N.  W.  602,  604,  79  Neb.  33. 

Under  the  express  provisions  of  Rev.  St 
Wis.  1898,  i  2242,  a  mortgage  is  embraced  in 
the  word  ••conveyance,"  and  a  mortgagee  is 
included  in  the  word  ••purchaser,"  as  those 
terms  are  used  in  section  2241,  declaring  an 
unrecorded  conveyance  void  as  against  a  sub- 
sequent purchaser,  whose  conveyance  is  plac- 
ed, on  record  first.  Allison  v.  Manzke,  94  N. 
W.  669,  661, 118  Wis.  11. 

A  holder  of  a  trust  deed  of  personalty,  to 
4  WOS.&  P.2D  Seb.— 5 


be  subsequently  acquired  by  the  grantor,  is 
regarded  in  equity  as  a  ••purchaser,"  within 
the  recording  statutes;  and  a  decree  of  sale, 
treating  the  equitable  lien  created  by  the 
trust  deed  as  having  been  perfected  In  equity 
by  specific  execution  of  the  contract  to  give 
a  lien,  passes  the  legal  title  to  the  property 
as  against  the  trust  deed  grantor's  vendor. 
Triumph  Electric  Co.  v.  Empire  Furniture 
Co.,  73  S.  B.  325-527,  70  W.  Va.  164. 

As  owner 

See  Owner. 

Pnrdiase  by  administrator  at  Ids  own 
sale 

An  administrator  did  'not,  by  entering 
Into  an  agreement  with  his  brother  that  the 
latter  should  bid  in  the  land  at  the  adminis- 
trator's sale,  become  a  "purchaser,"  within 
the  inhibition  of  section  5346,  Snyder^s  Comp. 
Laws.  Turner  v.  Turner,  125  Pac.  730,  734, 
34  Okl.  284. 

Where  a  mortgagee  sells  land  of  decedent 
under  a  power  of  sale,  and  purchases  it  for 
the  benefit  of  decedent's  administrator,  the 
transaction  is  not  a  ••purchase  by  the  admin- 
istrator at  his  own  sale,"  but  in  view  of  the 
administrator's  trust  in  the  personalty  for 
the  benefit  of  the  heirs,  and  his  duty  to  pay 
the  mortgage  and  prevent  the  sale  if  the 
personalty  had  been  sufficient,  such  purchase, 
even  if  for  a  fftir  price,  made  In  good  faith, 
except  where  the  administrator  has  an  inter- 
est in  the  land  when  sold,  wlU  be  regarded, 
in  equity,  as  for  the  common  benefit  of  all 
the  heirs  who,  within  a  reasonable  time,  elect 
to  avail  themselves  of  such  purchase.  Ran- 
dolph V.  VaUs  (Ala.)  60  South.  159, 162. 

Pnroliaser  at  Judicial  sale 

A  buyer  at  a  bankrupt  sale  of  a  stock  of 
goods,  including  goods  delivered  to  and  kept 
by  the  bankrupt  as  a  part  of  the  stock,  under 
a  conditional  contract  of  sale  not  recorded  as 
required  by  Code  1907^  S  3394,  is  a  ••purchas- 
er," within  the  statute,  and  acquires  title  as 
against  the  original  seller,  where  he  buys 
without  notice,  actual  or  constructive,  of  the 
conditional  sale.  P.  A.  Ames  Co.  v.  Slocomb 
Mercantile  Co.,  51  South.  994,  995,  166 
Ala.  99. 

As  used  in  Code  1876,  f  2468,  providing 
that  after  confirmation  of  a  sale  of  land 
made  under  authority  of  the  probate  court, 
when  the  ••purchaser"  has  paid  the  whole  of 
the  purchase  money,  on  his  application,  or 
that  of  the  executor  or  administrator,  the 
court  must  order  a  conveyance  to  be  made  to 
such  ••purchaser,"  the  word  ••purchaser" 
means  the  original  vendee  or  buyer,  who  ac- 
quired by  bid,  at  an  authorized  sale,  an  estate 
in  the  land  sold.  It  does  not  include  a  sub- 
purchaser, or  one  who  holds  under  him  by 
transfer,  sale,  or  release.  Anderson's  Adm'r 
V.  Bradley,  66  .Ala.  263,  265. 
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As  representatiTe 

See  Legal  Representative;    Representa- 
tive. 

ScIlooI  land  pnroHaser 

A  contract  by  a  husband  for  the  purchase 
of  state  school  land  Is  a  community  obligation 
through  which  the  wife  acquires  a  half  in- 
terest in  the  land,  and  she,  as  well  as  the 
husband,  is  a  "purchaser*'  within  the  statute, 
and,  in  determining  whether  the  land  has 
been  settled  on  and  occupied  in  accordance 
with  the  law,  the  Joint  acts  of  the  husband 
and  wife  must  be  considered.  Ericksen  v. 
McWhorter  (Tex.)  132  S.  W.  847,  848;  Leav- 
erton  v.  Robison,  120  S.  W.  169, 170, 102  Tex. 
516, 

Tax  sale  pnroliaser 

The  assignee  of  a  tax  sale  certificate 
bid  in  by  the  county  for  delinquent  taxes, 
who  takes  out  a  compromise  tax  deed,  is  a 
"purchaser"  at  tax  sale.  Nesbit  v.  Bearman, 
109  Pac.  1085,  83  Kan.  122. 

The  word  ''purchaser"  in  St  1898,  f  1178, 
requiring  that  the  purchaser  at  a  tax  sale 
be  named  in  the  tax  deed,  means  one  who 
has  made  a  completed  purchase,  and  not  a 
mere  bidder,  who  has  forfeited  his  bid  by 
failing  to  pay  for  the  tax  certificate,  and  who 
never  obtained  a  delivery  of  the  certificate. 
Herbst  v.  Land  &  Loan  Ck>.,  115  N.  W.  119, 
120,  134  Wis.. 502. 

The  word  "purchaser"  in  Revenue  Act 
July  23,  1868  (Acts  1868,  p.  281)  §  72,  and 
in  Acts  1883,  p.  275,  f  152,  authorizing  the 
purchaser  under  an  invalid  tax  sale  to  re- 
cover the  taxes  assessed  against  the  land 
for  which  it  was  sold  and  taxes  subsequent- 
ly paid  up  to  the  time  of  adjudication  of  in- 
validity, does  not  limit  such  right  to  the 
person  actually  purchasing  at  the  sale,  but 
extends  to  his  subsequent  grantees.  Caruth- 
ers  V.  Greer,  122  S.  W.  629,  630,  92  Ark.  167. 

One  who  became  the  substitute  for  the 
bidder  at  a  tax  sale  was  the  ''purchaser"  of 
the  property,  within  Rev.  Laws,  c.  13,  f  44, 
though  not  within  section  43,  providing  that 
the  collector  shall  execute  and  deliver  to  the 
purchaser  a  deed  of  the  land  sold  at  a  tax 
sale,  etc.  Spring  v.  City  of  Cambridge,  85 
N.  E.  160,  162,  199  Mass.  1. 

Under  Rev.  St.  1895,  art  5187,  provid- 
ing that  the  owner  may  within  two  years 
after  the  sale  redeem  "by  paying  or  tender- 
ing to  the  purchaser,  his  heirs  or  legal  repre- 
sentatives, double  the  amount  paid  for  the 
land,"  payment  may  be  made  to  the  purchas- 
er, although  he  had  transferred  his  interest, 
and  the  owners  had  notice  of  such  transfer, 
as  the  word  "purchaser,"  as  used  in  the  stat- 
ute, applies  only  to  one  who  purchases  at  the 
tax  sale,  such  statutes  being  liberally  con- 
strued in  favor  of  the  owner,  and  such  right 
is  not  affected  by  a  Judgment  in  an  action 
by  the  owners  against  the  original  purchas- 


ers in  which  the  right  to  redeem  was  con- 
ferred on  the  owners  by  payment  or  tender 
of  the  amount  due  the  purchasers  or  those 
holding  under  them.  Turner  v.  Smith,  119 
S.  W.  922,  925,  56  Tex.  ClT.  App.  1. 

Laws  1901,  p.  220,  c  165,  amending  Rev. 
Codes  1899,  §  1269,  relating  to  the  rights  of 
purchasers  at  tax  sales,  and  requiring  that 
such  purchasers  shall  take  possession  or 
procure  deeds  within  six  years  from  the  date 
of  the  sale,  or  within  one  year  after  the  act 
took  effect,  if  the  sale  had  been  made  more 
than  five  years  before  the  passage  of  the  act 
has  no  application  to  sales  to  the  state  or 
county,  where  the  rights  of  the  latter  had  not 
been  assigned.  It  cannot  be  pretended  that 
the  Legislature  had  any  such  intention,  and, 
although  the  state  or  county  might  be  term- 
ed a  "purchaser"  at  a  tax  sale,  it  is  too  clear 
for  argument  that  the  word  "purchaser,"  as 
used  in  section  1269,  as  amended,  refers  only 
to  private  persons  or  corporations  holding 
tax  sale  certificates.  Scott  &  Barrett  Mer- 
cantile Co.  V.  Nelson  County,  104  N.  W.  528, 
529,  14  N.  D.  407. 

Trustee  in  1iaiikntpt«y 

A  bankrupt's  trustee  is  not  a  "purchas- 
er," and  the  transfer  to  him  by  operation  of 
law  of  mortgaged  personal  property  does  not 
extinguish  the  right  of  creditors  to  assert 
the  Invalidity  of  the  mortgage,  for  nonfiling, 
as  to  the  mortgagee  and  his  assignee.  In  re 
Beede,  138  Fed.  441,  454. 

Wife 

Marriage  is  a  valuable  consideration,  and 
a  married  woman  is  regarded  as  a  "purchas- 
er*' for  a  valuable  consideration  of  all  prop- 
erty which  accinies  to  her  by  virtue  of  her 
marriage.  Staser  v.  Gaar,  Scott  &  Co.,  79 
N.  E.  404,  405,  168  Ind.  131  (citing  Derry  v. 
Derry,  74  Ind.  560;  Richardson  y.  Schultz, 
98  Ind.  429). 

PtJBCHASER  FOR  A  VALUABLE  CON- 
SIDERATION 

Where  a  person  in  good  faith  obtained  a 
stock  of  hardware  in  bulk,  from  an  individu- 
al as  his  own  property,  for  a  valuable  consid- 
eration, while  the  stock  in  fact  belonged  to 
a  corporation  of  which  the  individual  was  a 
member,  the  transfer  not  being  by  the  owner, 
there  was  no  sale,  and  the  would-be  buyer 
is  not  a  purchaser  for  a  valuable  considera- 
tion who  would  be  protected  against  the  own- 
er's creditors,  under  Comp.  Laws,  §  9537, 
providing  that  provisions  of  the  statutes,  in- 
validating conveyances  and  contracts  made 
with  intent  to  hinder,  delay,  or  defraud  oth- 
er persons  of  their  lawful  claims,  shall  not 
affect  the  titie  of  a  purchaser  for  a  valua- 
ble consideration,  unless  it  appear  that  he 
had  notice  of  the  fraudulent  intent  of  his  im- 
mediate grantor,  or  of  the  fraud  rendering 
void  the  titie  of  such  grantor.  Pierson  & 
Hough  Co.  V.  Noret,  117  N.  W.  644,  645,  154 
Mich.  267. 
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PURE  ACCIDENT 


A  lessee  in  possession  of  a  mining  claim 
in  Alaska  under  an  agreement  to  work  tbe 
same  continnously,  and  pay  over  to  the  les- 
sor a  percentage  of  the  minerals  extracted,  is 
A  '•purchaser  for  a  yalnable  consideration," 
^thln  the  meaning  of  the  Act  of  Jnne  6, 
1900,  tit.  3,  §  ©8,  providing  that  every  unre- 
corded conveyance  of  real  property  shall  be 
Told  against  any  subsequent  innocent  pur- 
chaser, in  good  faith  and  for  a  valuable  con- 
sideration, of  the  same  real  property  or  any 
portion  thereof,  whose  conveyance  shall  be 
first  duly  recorded.  Waskey  v.  Chambers, 
32  Sup.  Ct  597,  598,  224  U.  S.  504,  56  L.  Ed. 
885,  Ann.  Cas.  1913D,  998. 


A  mortgage  taken  to  secure  a  debt  con- 
temporaneously contracted  coofitiLtutes  the 
mortgagee  a  "purchaser  for  a  valuable  con-> 
sideradon,"  who  will  be  protected  in  equity 
against  outatanding  claims,  or  incumbranoefl 
of  which  be  had  no  notice.  Atlanta  Nat 
Building  &  Loan  Aas^  y.  Gilmer,  128  JBTed. 
293,296. 

P17RCHASER  FOR  VALUE 

A  person  paying  $10  for  a  quttelalm  deed 
'*of  the  rl^t,  title,  and  interest"  of  the  gran- 
tor to  property  worth  $20,000,  with  full  no- 
tice that  hla  grantor  difK^aimed  havlag  title; 
was  not  a  '"purchaser  for  value"  atf  the  term 
is  used  in  the  registration  laws.  Abemathy 
V.  South  &  W.  Ry.  Co.,  63  S.  B.  3,80,  184,  150 

X.  C.  97. 

• 

One  la  not  an  Innocent  purchaser  of  land 
for  value,  where  he  does  not  pay  value  within 
the  legal  meaning  of  that  term. '  Tinnin  v. 
Brown,  53  South.  780,  782,  98  Misa.  878,  Ann. 
Caa.  1913A,  1081. 

The  mortgagee  In  a  mortgage  given  mere- 
ly to  secure  antecedent  debts  is  not  "a  pur- 
chaser for  value,*'  within  tbe  meaning  of 
clause  **e"  in  section  70  of  federal  Bankr. 
Act  July  1,  1898,  p.  541,  30  Stat  566,  or  for 
^'a  valuable  consideration,"  within  the  mean- 
ing of  section  64  of  the  New  Jersey  corpora* 
tion  act  (P.  L.  1896,  p.  298).  Empire  State 
Trust  Co.  V.  Trustees  of  Wm.  F.  Fisher  & 
Co.,  60  Atl.  940,  941,  67  N.  J.  Eq.  602,  3  Ann, 
Cas.  393. 

Where,  after  the  assignment  of  a  mort- 
gage had  been  recorded,  a  purchaser  from 
tbe  mortgagor  paid  the  debt  to  the  assignor, 
which  executed  a  release,  a  subsequent  pur* 
chaser  from  the  person  who  paid  the  mort- 
gage was  charged  with  notice  that  the  as- 
signor had  no  power  to  execute  the  release, 
and  hence  was  not  a  "purchaser  for  value," 
free  from  incumbrances.  Cornish  v.  Wool- 
rerton,  81  Pac.  4,  10,  U,  32  Mont  456^  108 
Am.  St.  Rep.  598. 

An  indorsee  before  maturity  in  part  pay- 
me<Dt  of  a  piie-exlstlng  debt  who  credits  the 
note  thereon  la  a  "purchaser  tot  value"  in  due 


course.  Second  Nat.  Bank  of  Monmouth,  lU., 
V.  Snoqualmie  Trust  Co.,  120  N.  W.  182,  184, 
88  Neb.  645. 

To  constitute  one  a  "purchaser  for  value 
and  without  notice"  from  a  fraudulent  gran- 
tor, it  must  be  shown  that  the  purchaser 
paid  a  valuable  consideration  for  the  proper- 
ty, that  at  the  time  of  the  payment  he  had  no 
notice  of  any  outstanding  equity  or  the  fraud- 
ulent intent  of  the  grantor,  and  that  he  acted 
in  good  faith,  and  a  consideration  secured  to 
be  paid  is  not  sufficient.  Bennett  v.  Bennett, 
81  Pac.  632,  639,  15  Okl.  286,  70  L.  R.  A.  864. 

P17RCHA8ER     IN    DUE     COtJRSE     OF 
BUSINESS 

See  Due  Course  of  Business. 

PURCHASER  IN  GOOD  FAITH 

See  Good  Faith. 

PURCHASER  WITHOUT  NOTICE 

Bona   fide   purchaser    synonymous,   see 
Bona  Fide  Purchaser. 

A  "purchaser  without  notice,"  within 
Code  1907,  {  3386,  providing  that  transfers  of 
personalty  to  secure  debts,  etc»,  are  inopera- 
•tive  against  "purchaBers  without  notice"  un- 
til recorded,  etc.,  means  a  bona  fide  purchaser 
without  notice.  Hickey  v,  McDonald  Bros.» 
48  South.  1031,  1032,  160  Ala.  300. 

.One  who  has  knowledge  of  facts  sufflciesit 
to  put  him  on  inquiry  as  to  the  existence  of 
an  unrecorded  deed  la  not  a  "purchaser  with- 
out notice,"  withfhthe  prote^on  of  the  regis- 
try act  (Code  1907,  §  3383).  Gamble  v.  Black 
Warrior  Coal  Co.,  55  South.  190, 191, 172  Ala. 
669. 

PURE 

See  Ordinarily  Pure ;  Perfectly  Pure. 

The  term  "pure"  means  free  from  ex- 
traneous matter;  separate  from  matter  of 
another  kind;  free  from  mixture;  unmixed. 
Levy  V.  Uri,  31  App.  D.  G.  441,  445. 

The  word  "pure,"  In  AgHcultural  Law 
(Laws  1893,  p.  667,  c.  338,  §  5052)  to  prevent 
injury  to  health  by  penalissing  the  manufac^ 
ture  of  vinegar  which  Is  not  made  from 
pure  apple  juice,  means  not  only  free  from 
any  foreign  substance,  but  free  from  any  de- 
filing or  objectionable  mixture.  People  v.  J. 
Heinz  Co.,  86  N,  Y.  Supp.  141,  143,  90  App. 
Div.  408. 

PURE  ACCIDENT 

"A  casualty  cannot  be  classed  as  a  *pure 
accident,*  for  which  no  one  is  to  blame,  mere- 
ly because  it  would  happen  infrequently,  if 
the  danger  of  Its  occurrence  was  present  to 
the  mind  of  the  party  who  was  charged  with 
the  duty  of  taking  care  to  avert  the  casualty, 
or  if  by  reasonable  prudence  he  could  have 
known  there  was  danger  of  Its  occurrence." 
Rogers  v.  Meyerson  Printing  (3o.,  78  S«  W. 
79,  82,  103  Mo.  App.  683. 
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Where  a  thing  happens  so  often  as  to 
become  a  well-known  fact  and  a  matter  of 
common  knowledge,  It  can  hardly  be  called  a 
"pure  accident"  Where  a  pedestrian  on  a 
sidewalk  was  Injured  hy  pieces  of  glass  fall- 
ing from  the  globe  of  an  electric  light  which 
was  struck  and  broken  by  the  pole  of  an 
electric  car  slipping  from  the  wire,  the  slip- 
ping of  the  pole  was  not  a  **pure  accident,** 
it  appearing  that  the  trolley  poles  Jumped 
the  wire  from  time  to  time  from  various 
causes.  Nelson  v.  Narragansett  Electric 
Lighting  Co.,  58  Atl.  802,  803,  26  R.  L  258,  67 
L.  R.  A.  116,  106  Am.  St.  Rep.  711. 

PURE  ALCOHOL 

"Pure  alcohol,"  as  used  in  Local  Option 
A(Ct  (Laws  1909,  p.  14)  {  15,  authorizing  the 
sale  of  pure  alcohol  for  medicinal  purposes, 
upon  the  written  application  of  the  purchaser 
in  form  prescribed,  consists  of  92.3  per  cent, 
by  weight  of  absolute  ethyl  alcohol,  and  about 
7.7  per  cent  by  weight  of  water.  State  y. 
Osmers,  120  Pac.  165,  168,  21  Idaho,  18. 

PtnEtE  ANB  WH0LE801CE 

A  contract  requiring  the  party  contracted 
with  to  furnish  "pure  and  wholesome  water" 
required  tl^e  water  to  be  furnished  to  be  rea- 
sonably pure  and  wholesome,  whether  It  was 
required  to  be  perfectly  pure  or  not  Merid- 
ian Waterworks  Co.  y.  City  of  Meridian,  37 
South.  927,  928,  85  Miss.  515. 

PURE  ANTHKAOITE  COAL 

If  "free  burning  anthracite'*  will  meet 
the  goyernment  test  for  anthracite,  a  notice 
for  bids  for  furnishing  a  city's  school  board 
"pure"  anthracite  coal,  that  "will  meet  the 
government  test"  for  anthracite  coal,  is  suffi- 
ciently definite,  without  stating  that  "free 
burning  anthracite"  will  be  received ;  "pure," 
in  such  connection,  meaning  "separate  from 
all  heterogeneous  or  extraneous  matter,"  and 
not  being  synonymous  with  "true"  or  "hard." 
Maloney  v.  Maddever,  136  N,  Y,  Supp.  498, 
600,  77  Misc.  Rep.  340. 


Where  boxes  labeled  "Pure  Pepper,"  and 
containing  a  combination  of  ground  black 
pepper  and  ground  long  pepper,  were  shipped 
in  interstate  commerce,  and  there  was  evi- 
dence that  "pure  pepper,"  in  the  trade  and 
according  to  its  ordinary  usage,  meant  noth- 
ing but  black  pepper,  the  combination  was 
subject  to  forfeiture  for  misbranding.  Unit- 
ed States  V.  Seventy-Five  Boxes  of  Alleged 
Pepper,  198  Fed.  934,  936. 

PURE  RTE  WHI8KT 

"Pure  rye  whisky"  is  a  whisky  which  is 
made  solely  from  malted  rye,  and  the  term 
wUl  not  apply  to  whisky  that  is  only  50  per 
cent  of  real  rye  whisky.  Levy  v.  Url,  31 
App.  D.  C.  441,  445. 


The  word  "purely,"  as  used  in  Rev.  St 
1906,  §  2732,  d.  6,  exempting  from  taxation 
buildings  belonging  to  institutions  of  "pure- 
ly" public  charity,  etc.,  like  the  word  "exclu- 
sively," as  used  in  preceding  clauses  of  such 
section,  expresses  a  kindred  limitation,  or 
rather  exclusion,  in  that  it  means  free  from 
mixture  or  combination,  and,  as  applied  to 
a  parish  house,  the  charity  must  be  unalloy- 
ed with  other  purposes  and  objects.  Wat- 
terson  y.  Halliday,  82  N.  E.  962,  968,  77  Ohio 
St  150,  U  \Ann.  Cas.  1096. 

PtnEtELT  PITBLIC  CHARXT7 

As  used  in  the  ponstitutional  provision, 
exempting  "purely  public  charities"  from 
taxation,  the  word  "purely"  describes  the 
quality  of  the  charity  rather  than  the  means 
by  which  it  is  administered,  and  means  that 
it  should  be  wholly  altruistic  In  the  end  to 
be  attained,  and  that  no  private  or  selfish  in- 
terest should  be  fostered  under  the  guise  of 
charity,  but  it  was  never  meant  that  because 
a  charity  was  limited  by  its  terms  to  objects 
belonging  to  a  certain  sect,  or  fraternal  or- 
der, or  color,  or  class,  it  was  a  private,  and 
not  a  public,  charity.  Greenes  Adm'rs  v.  Fi- 
delity Trust  Co.  of  Louisville,  120  8.  W.  283, 
286,  134  Ky.  311,  20  Ann.  Cas.  861  (quoting 
with  approval  from  Widows'  and  Orphans' 
Home  of  Odd  Fellows  v.  Commonwealth,  103 
S.  W.  854,  126  Ky.  386,  16  h.  R.  A.  [N.  S.] 
829). 

Cemetery 

Funds  of  a  cemetery  cpmpany  derived 
from  sale  of  lots  are  not  exempt  from  taxa- 
tion under  provisions  exempting  from  taxa^ 
tion  places'  of  burial  not  held  for  private  oi^ 
corporate  profit  &n<i  institutions  of  "purely 
public  charity."  Commonwealth  v.  Lexing- 
ton Cemetery,  70  S.  W.  280,  281,  114  Ky.  165. 


A  corporation,  whose  sole  object  Is  to 
provide  a  suitable  home  for  the  destitute 
widows  and  orphans  of  deceased  members 
of  a  certain  secret  society  of  the  state.  Is  an 
"institution  of  purely  public  charity,"  within 
the  meaning  of  Const  §  170,  and  its  property 
is  exempt  from  taxation.  Widows'  and  Or- 
phans' Home  of  Odd  Fellows  of  Kentucky  y. 
Commonwealth,  103  S.  W.  854-356,  126  Ky. 
386,  16  L.  R.  A.  (N.  S.)  829. 

That  the  benefits  of  a  home  for  the  sup- 
port of  widows  and  orphans  are  confined  to 
those  of  members  of  a  particular  secret  so- 
ciety does  not  deprive  it  of  the  character  of 
a  "purely  public  charity,"  within  the  mean- 
ing of  a  constitutional  tax  exemption.  A 
Masonic  home,  using  its  entire  property  for 
the  support  and  care  of  aged  and  indigent 
members  of  its  order,  and  of  another  order 
and  their  dependent  widows  and  children, 
without  payment,  and  with  educational  and 
religious  opportunities,  is  a  pure  charity, 
within   the   constitutional  exemption   from 
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taxation  of  all  property  used  excluslyely  for 
cbariteble  purposes.  Kansas  Masonic  Home 
y.  Board  of  Gom'rs  of  Sedgwick  Count7»  106 
Pac  1082,  1085,  81  Kan.  859,  26  L.  B.  A.  (N. 
S.)  702  (quoting  and  adopting  definition  in 
Widows'  and  Orphans'  Home  of  Odd  Fellows 
V.  Commonwealth,  103  S.  W.  854,  126  Kiy, 
386,  16  L.  B.  A.  [N.  S.]  829). 

Bellffioiis  purposes 

A  trust  fund  devoted  to  the  propagation 
of  the  principles  of  primltire  ChristiaiUty, 
as  taught  by  the  Christian  Church,  is  not  a 
"purely  public  charity,"  within  the  meaning 
of  Const,  i  170,  exempting  such  charities 
from  taxation.  Commonwealth  y.  Thomas, 
83  S.  W.  5T2,  119  Ky.  208,  6  L.  B.  A.  (N.  S.) 
320. 

Buildings  erected  by  a  church  for  use 
as  dormitories  in  connection  with  a  school 
where  women  and  girls  are  taught  at  a  nom- 
inal tuition,  If  they  are  able  to  pay,  and,  if 
DOt,  are  given  their  education,  and  ihe  deficit 
In  conducting  the  institution  is  contributed 
by  charitable  people,  are  exempt,  from  tax- 
ation under  Const.  §  170,  which  provides  that 
institutionfl  of  "purely  public  charity  and  In- 
Btitotions  of  education,"  not  used  or  employ- 
ed for  gain,  shall  be  exempt  from  taxation. 
Morgan  v.  Presbyterian  Church  of  the  Unit* 
ed  States  of  America  (Ky.)  101  8.  W.  888. 

PURPORT 

The  'purport"  of  a  written  instrument 
is  its  meaning.  Early  v.  Early,  54  S.  Ef.  827, 
829,  75  a  C.  15. 

In  Hurd's  Bev.  St  1005,  p.  1036,  c.  61,  i 
10,  providing  that  the  printed  statute  books 
of  the  United  States  and  of  the  several  states 
and  territories  ''purporting"  to  be  printed  un- 
der the  authority  of  said  United  States,  any 
state  or  territory,  shall  be  evidence  in  courts 
of  this  state,  the  word  "purporting"  means 
what  appears  on  the  face  of  the  instrument 
It  means  the  apparent,  and  not  the  legal,  im- 
port Here  the  title  page  expressly  stated 
that  the  statutes  offered  in  evidence  were 
published  with  the  authority  of  the  state  of 
Iowa.  This  was  all  that  the  law  requires. 
McCraney  v.  Glos,  78  N.  B.  921,  923,  222  IlL 

Temor  d<stl»gwUlied 

Where  an  indictment  for  uttering  a  forg- 
ed note  contained  the  words  "tenor,  purport, 
and  effect"  in,  referring  to  the  Instrument 
forged,  the  word  "tenor"  imported  an  exact 
copy  of  the  note,  while  the  words  "purport 
tnd  effects*  only  meant  the  substance  of  the 
instnunent  and  were  surplusage,  being  in- 
elnded  in  the  word  "tenor,"  and  not  in  con- 
flict therewith.  Teague  v.  State,  110  S.  W. 
22i  86  ArJt  126. 


PURPOSE 

See  Canning  Purposes;  Cemetery  Pur- 
poses; City  Purpose;  Club  Purpose; 
Corporate  Purpose;  Corporation  for 
Municipal  Purposes;  County  Purpose; 
Domestic  Purposes ;  For  Ail  Purposes ; 
For  Beverage  Purposes;  For  Other 
Purposes;  For  the  Purpose  of;  Gen- 
eral Purpose;  Immoral  Purpose;  Ir- 
rigation Purposes ;  Judicial  Purposes ; 
Lawful  Purpose ;  Legitimate  Purpose ; 
Manufacturing  Purpose;  Market  Pur- 
pose; Military  Purpose;  Municipal 
Purposes;  Necessary  Purposes;  Pri- 
vate Purpose;  Public  Purpose;  Rail- 
road Purposes;  Religious  Purposes; 
Saloon  Purposes;  School  Purpose; 
State  Purpose;  Street  Railroad  Pur- 
poses; Temporary  Purpose;  Trade 
Purpose ;  Unauthorized  Purpose ;  Uni- 
versity Purposes;  Unlawful  Purpose; 
Village  Purpose ;  Water  Furnished  for 
Manufacturing  Purposes. 

All  other  purposes,  see  All  Other. 

Any  other  purpose,  see  Any  Other. 

Charitable  purpose,  see  Charity. 

Other  purposes,  see  Other. 

"Purpose''  is  BOTPething  placed  before  the 
mind  as  an  aim  or  desideratum.  Sawter  v. 
Shoenthal,  80  Aa  101,  81 N.  J.  Law,  197. 

The  word  "purposes**  is  equivalent  to 
object,  and  no  distinction  between  the  two 
terms  can  be  drawn,  in  construing  a  consti* 
tutional  provision,  requiring  the  object  of  an 
act  to  be  stated  in  its  title.  Sawter  v.  Shoen 
thai,  83  Atl.  1004,  88  N.  J.  Law,  409. 

The  word  "purpose*'  means  that  which 
a  person  sets  before  himself  as  an  object  to 
be  reached;  the  end  or  aim  to  which  the 
view  is  directed  in  any  plan,  matter,  or 
execution.  Ex  parte  McCoy,  101  Pac.  419, 
425,  10  CaL  App.  116  (citing  7  Words  and 
Phrases,  pp.  5865,  5866). 

Act  March  17,  1911,  |  7,  part  of  the  act 
(Rev.  Laws,  If  4486-4494)  creating  the  state 
bureau,  and  the  office  of  commissioner  of 
industry,  agriculture,  and  irrigation,  and  de- 
fining its  objects  and  purposes,  does  not  by 
section  7,  appropriating  $25,000  to  carry  out 
"the  purposes  of  this  act,**  and  providing 
that  all  disbursements  from  it  shall  be  on 
certificate  of  the  commissioner,  approved  by 
the  state  board  of  examiners,  indicate  that 
such  appropriation  includes  the  salary  of  the 
commissioner,  which  section  6  fixes  and  de- 
clares payable  in  equa>  monthly  installments 
by  the  state  treasurer  on  warrants  drawn 
by  the  state  controller;  Const,  art.  5,  S  21, 
expressly  excluding  salaries  of  officers  "fixed 
by  law"  from  the  claims  against  the  state 
which  the  board  of  examiners  shall  pass  on, 
and  "purposes"  indicating  something  to  be 
accomplished  rather  than  an  existing  fact,  so 
that  the  bureau  and  office  of  commissioner 
were  but  means  for  the  subsequent  accom- 
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pUshnient  of  the  purposes  of  the  act  State 
ex  rel.  Norcross  v.  Eggers,  128  Pac.  986, 
988,  35  Nev.  250  (citing  Words  and  Phrases). 

The  words  **wiUfully,"  ••unlawfully,"  "fe- 
loniously," and  **mallclou8ly"  import  only 
that  criminal  Intent  which  is  the  necessary 
part  of  every  felony,  or  other  crime,  but 
they  do  not  necessarily  include  the  specific 
"purpose"  to  do  the  act  which  is  an  element 
of  the  crime  charged.  Whether  the  indict' 
ment  is  on  a  statute  or  at  common  law,  it  is 
a  rule  universal  and  without  exception  that 
every  intent,  like  everything  else,  which  the 
law  makes  an  element  of  the  offense  must  be 
alleged,  for  otherwise  no  prima  facie  case  ap- 
pears. Newby  V.  State,  106  N.  W.  1099, 1100, 
75  Neb.  83. 

Act  of  April  3,  1902  (P.  L.  p.  284)  which 
was  adopted  by  Atlantic  Oty  as  its  charter, 
provides  in  section  105  that  it  shall  be  lawful 
for  the  city  council  to  issue  bonds,  the  pro- 
ceeds of  which  may  be  used  for  the  making 
of  any  of  t^e  improvements  authorized  by 
this  act  and  for  any  other  lawful  purposes, 
provided  that  in  every  instance  the  issue  of 
bonds  shall  be  authorized  by  ordinance,  and 
the  purpose  for  which  the  bonds  are  to  be 
used  shall  be  expressed  therein,  and  the  pro- 
ceeds shaH  be  used  for  no  other  purposes; 
whenever  bonds  are  used  to  provide  funds  for 
any  of  the  purposes  authorized  by  this  act, 
any  part  qf  the  costs  and  expenses  of  which 
is  authoi^zed  to  be  assessed  upon  the  proper- 
ty benefited,  the  assessments  for  benefits 
shall  be  exclusively  apportioned,  etc.  Held, 
that  the  words  "purposes  authorized  by  this 
act"  refer  back  to  the  words  "purposes  of 
nlaking  any  of  the  improvements  authorized 
by  this  act,  and  for  other  lawful  purposes," 
and  do  not  limit  the  power  of  the  dty  coun- 
cil to  the  issuance  of  bonds  for  charter  pur- 
poses. I*"ishMatt  V.  Atlantic  City,  73  Atl.  125, 
127,  75  N.  J.  Law,  134. 

PURPOSELY 

"To  do  an  act  *purposely*  Is  to  do  it  de- 
signedly, intentionally,  \ylth  a  will."  Reed 
V.  State;  106  N.  W.  049,  652,  75  Neb.  509. 

The  word  "purposely,"  in  the  statute 
making  it  murder  in  the  first  degree  for  any 
person  to  purposely  and  in  his  deliberate  and 
premeditated  malice  kill  another,  means  an 
act  done  with  a  purpose  or  intent  of  doing 
that  act.  State  v.  Lindgrind,  74  Pac  565,  566, 
33  Wash.  440. 

The  use  of  the  wdrd  "purposely,"  in  de- 
fining second  degree  murder,  implies  the  ex- 
istence of  an  intention  to  cause  death.  It 
follows  that  drunkenness  may  reduce  a  hom- 
icide from  murder  to  manslaughter,  if  it 
is  so  extreme  as  to  prevent  the  existence 
of  an  intention  to  kill.  State  v.  Rumble,  105 
Pac.  1,  .^,  81  Kan.  16,  25  L.  R.  A.  (N.  S.)  376 
(citing  State  v.  Young,  40  Pac.  659,  55  Kan. 
349,  355 ;  21  Cyc.  p.  712,  note  50). 


The  word  "purposely,"  as  used  in  Bums* 
Ann.  St.  1901,  |  2073,  which  provides  that  it 
shall  be  unlawful  for  any  person  over  the 
age  of  10  years,  with  or  without  malice,  pur- 
posely to  point  or  aim  any  pistol  or  other 
firearm,  either  empty  or  loaded,  towards  any 
other  person,  means  "intentionally  or  design- 
edly." An  Indictment  charging  involuntary 
manslaughter  because  of  the  killing  of  de- 
ceased by  accused  while  he  was  violating  the 
section  by  pointing  and  aiming  a  firearm  at 
deceased  is  insufBdent  for  failing  to  employ 
the  word  "purposely,"  or  any  other  word  of 
equivalent  import,  in  describing  the  conduct 
of  accused.  Eaton  v.  State,  70  N.  E.  814,  815, 
162  Ind.  554. 

In  an  action  upon  a  life  insurance  policy, 
the  use  of  the  word  "purposely,"  in  an  alle- 
gation in  the  complaint  that  defendant  "pur- 
posely" concealed  from  plaintiff  the  contents 
of  the  application  of  the  insured,  adds  noth- 
ing to  the  charge  that  defendant  concealed 
the  contents  of  the  application,  "for  to  con- 
ceal means  'purposely'  to  keep  from  sight  or 
discovery."  Gill  v.  Manhattan  Life  Ins.  Co., 
95  Pac.  89,  90,  11  Ariz.  232. 

PURPOSES  OF  stnr 

AdmiflBioa  for  piurposea  of  avit 

An  admission  made  at  a  former  trial, 
"for  the  purposes  of  the  suit,"  that  defend* 
ant  was  a  city  of  the  fourth  class  was  an 
admission  of  that  fact  throughout  aU  the 
stages  of  the  suit,  and  was  binding  on  de- 
fendant at  a  retiial  in  another  Jurisdiction. 
York  V.  City  of  Everton,  116  S.  W.  490,  491, 
135  Mo.  App.  607. 

PURPOSES  OF  TRADE 

A  person's  picture  is  not  used  for  "adver- 
tising purposes"  or  for  ''purposes  of  trade," 
within  Civil  Rights  Law  (Consol.  Laws,  c.  6) 
S  51,  prohibiting  the  use  of  any  person's  plc^ 
ture  or  portrait  without  his  written  consent 
for  advertising  purposes,  or  for  purposes  of 
trade,  so  as  to  warrant  an  injunction  against 
such  use,  unless  It  is  used  as  part  of  an  ad- 
vertisement, nor  Is  It  used  for  the  purposes 
of  trade  within  the  section  when  merely  used 
for  the  dissemination  of  information,  and  not 
for  commerce  or  traffia  Jeffries  v.  New 
York  Evening  Journal  Pub.  Co.,  124  N.  Y. 
Supp.  780,  67  Misc.  Rep.  570. 

r^URPRESTURE 

A  "purpresture"  is  an  invasion  of  the 
right  of  property  in  the  soil,  while  the  same, 
remains  In  the  King  or  the  people.  Trustees 
of  Freeholders  &  Commonalty  of  Town  of 
Brookhaven  v.  Smith,  80  N.  E.  665,  673,  188 
N.  Y.  74,  9  li.  R.  A.  (N.  S.)  326,  11  Ann. 
Cas.  1  (quoting  the  definition  In  People  v. 
VanderbUt,  26  N.  Y.  287). 

A  "purpresture,"  or  more  properly  speak- 
ing "porpresture,"  exists  when  anything  ts 
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unjustly  encroacbed  upon,  against  the  King, 
as  In  tbe  royal  demesnes,  or  In  obstructing 
public  ways,  or  In  turning  public  waters 
from  tbelr  right  courses,  or  when  any  .one 
has  built  an  edifice  in  a  city  on  the  King's 
street.  City  of  Montpelier  v.  McMahon,  81 
XtL  ©77,  979,  85  Vt  275. 


EmoTomekattint  on  higliwAj 

"A  permanent  encroachment  upon  a  pub- 
lic street  for  a  private  purpose  is  a  *pur- 
presture,*  and  is  In  law  a  'nuisance.*  '*  Lacey 
v.  Oskaloosa,  121  N.  W.  642,  545,  143  Iowa, 
704,  31  L.  R.  A.  (N.  S.)  853. 

The  erection  of  a  suitable  monument  by 
a  municipal  corporation  at  a  street  Intersec- 
tion, so  situated  as  not  to  interfere  with 
the  free  and  reasonable  public  use  of  the 
highway  by  the  public,  Is  not  a  "purpresture" 
or  unlawful  Invasion  of  the  public  highway. 
Wallace  ▼.  Village  of  Canandalgna,  117  N. 
Y.  Supp.  912,  913. 

Where  a  connection  between  two  bulld- 
ings  over  a  public  alley  has  been  erected 
without  a  legal  permit  from  the  city  council, 
it  is  a  **purpresture,"  which  may  or  may  not 
be  a  public  nuisance,  depending  on  whether 
the  public  is  put  to  any  inconvenience  there- 
by. Leltchfleld  Mercantile  Go.  v.  Common- 
wealth, 136  S.  W.  d39.  642,  143  Ky.  162. 


Emeroaduiieiit  on  naTiCAlilA  w»ter 

Every  building  or  wharf  erected  upon 
lands  without  license,  below  high-water 
mark,  is  a  '"purpresture,"  and  may,  at  the 
salt  of  the  King,  either  be  demolished,  or  be 
seized  and  rented  for  his  benefit,  if  not  a  nui- 
sance to  navigation.  San  Francisco  Sav. 
Union  y.  R.  G.  R.  Petroleum  &  Mining  Co., 
77  Paa  823, 144  Cal.  134,  66  L.  R.  A.  242,  103 
Am.  St.  Bep.  72,  1  Ann.  Cas.  182;  Trustees 
of  Freeholdei^s  &  Conmaonalty  of  Town  of 
Brookhaven  v.  Smith,  80  N.  E.  665,  673,  188 
N.  Y.  74,  9  L.  R.  A.  (N.  S.)  326,  11  Ann.  Cas. 
1  (citing  Shively  v.  Bowlby,  14  Sup.  Ct.  548, 
152  U.  S.  1,  38  L.  Ed.  331). 

Any  erection  on  tldelands  without  license 
is  deemed  an  encroachment  upon  the  proper- 
ty of  the  sovereign,  or,  as  it  is  termed  In  the 
language  of  the  law,  a  **purpresture,"  which 
he  may  remove  at  pleasure,  whether  It  tend 
to  obstruct  navigation  or  otherwise.  Grays 
Harbor  Boom  Co.  v.  Lownsdale,  104  Pac.  267, 
271,  54  Wash.  83  (quoting  and  adopting  defi- 
nition in  Weber  v.  State  Harbor  Com'rs,  18 
Wall.  [85  U.  S.]  65,  21  L.  Ed.  798). 

PURSE 

As  ornament,  see  Ornament. 

Chatelaine  purses  not  dutiable  as  articles 
oonmionly  known  as  Jewelry,  see  Ar- 
ticles within  Tariff  Act 

PURSUANCE 

See  In  Pursuance  ol 


PURSUIT 

See  Mechanical  Pursuit;  Mining  PuFSult 

PUBSUIT  OF  HAPPINESS 

See  life.  Liberty,  and  Pursuit  of  Hap- 
piness. 

The  term  "pursuit  of  happiness"  Is  a 
very  comprehensive  expression  which  covers 
a  broad  field.  Unquestionably  it  covers  the 
idea  of  the  acquisition  of  private  property. 
Nunnemacher  v.  State,  108  N.  W.  627,  629, 
129  Wis.  190,  9  L.  E.  A,  (N.  S.)  121,  9  Ann. 
Cas.  711. 

The  "right  to  procure  happiness,"  as  re- 
ferring to  a  right  guaranteed  by  the  Consti- 
tution, means  the  right  to  pursue  any  lawful 
business  or  vocation  in  any  manner  not  In- 
consistent with  the  equal  rights  of  others, 
which  may  increase  their  prosperity  or  de- 
velop their  faculties,  so  as  to  give  them  their 
highest  enjoyment  In  re  Boyce,  75  Pac.  1, 
17,  27  Nev.  299,  65  L.  B.  A.  47, 1  Ann.  Cas.  66 
(dissenting  opinion  quoting  Butchers'  Union 
Slaughter-House  &  Llve-Stock  Landing  Co. 
v«  Crescent  City  Live-Stock  Tending  &. 
Slaughter-House  Co.,  4  Sup.  Ct  660,  111  U. 
S.  757,  28  L.  Ed.  585). 

PUBSUrr  OF  OZTEirDEK 

A  deputy  sheriff  of  one  county,  who  goes 
into  another  county  to  arrest  one  charged 
with  crime  In  the  former  county,  after  learn- 
ing that  such  person  Is  In  the  latter  county. 
Is  not  in  "pursuit  of  an  escaping  offender," 
within  Code  1906,  f  1454,  and  has  no  more 
authority  to  arrest  the  offender,  and  no  more 
right  to  carry  a  weapon,  than  any  other  citi- 
zen has.  Shirley  v.  State,  57  South.  221, 100 
Miss.  799,  38  L.  R.  A.  (N.  S.)  998. 

PURVIEW 

''The  meaning  usually  attached  to  this 
word  'purview'  by  writers  on  law  seems  to 
be  the  enacting  part  of  a  statute  in  contradis- 
tinction to  the  preamble,  and  we  think  the 
provision  of  the  act  repealing  all  acts  or 
parts  of  acts  coming  within  its  purview 
should  be  understood  as  repealing  all  acts 
in  relation  to  all  cases  which  are  provid- 
ed for  by  the  repealing  act,  and  that  the  pro- 
visions of  no  act  are  thereby  repealed  in  re- 
lation to  cases  not  provided  for  by  it" 
State  ex  rel.  Jett  v.  Ives,  78  N.  K.  225,  226, 
167  Ind.  13  (quoting  and  adopting  the  defini- 
tion In  Payne  v.  Conner,  3  Bibb  [6  Ky.]  180, 
and  citing  7  Words  and  Phrases,  p.  5870; 
1  Lewis,  Suth.  Const  S  246).  See,  also,  dis- 
senting opinion  of  Judge  Hobson,  in  Murphy 
V.  Louisville,  71  S.  W.  934,  935,  114  Ky.  702. 

The  "purview"  of  an  act  Is  the  enacting 
part  In  contradistinction  to  the  preamble. 
Frank  v.  City  of  Decatur,  92  N.  B.  173,  174, 
174  Ind.  388. 
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PUSH  CAR 

See  Gar. 

PUSHER 

As  superintendent,  see  Superintendent. 

PUT 

PUT  IN  CHARGE 

Receivers  are  '"put  in  charge"  of  the  prop- 
erty of  a  defendant,  within  the  meaning  of 
Bankr.  Act  July  1,  1898,  c.  541,  S  3a  (4),  30 
Stat  546,  as  amended  by  Act  Feb.  5,  1903,  c. 
487,  82  Stat  797,  when  the  decree  appoint- 
ing them  is  entered,  although  they  do  not 
qualify  nor  take  actual  possession  of  the 
property  until  later,  and  the  four-months 
period  within  which  a  petition  in  bankrupt- 
cy based  on  such  appointment  as  an  act  of 
bankruptcy  must  be  filed  runs  from  the  date 
of  such  decree.  In  re  Perry  Aldrlch  Co.,  165 
Fed.  249,  252. 

PUT  IN  BEFATTLT 

To  "put  in  default"  is  a  purely  technical 
expression,  meaning  that  the  debtor  is  tardy 
in  the  fulfillment  of  his  obligation,  and  that 
he  is  liable  for  the  damages  which  the  de- 
lay may  occasion  the  creditor,  where  an  obli- 
gation is  limited  as  to  the  time  of  perform- 
ance, putting  in  default  is  necessary  only 
where  the  purpose  of  the  creditor  is  to  claim 
damages  for  the  delay.  Murray  v.  Barnhart, 
42  South.  489,  493,  117  La.  1023. 

PUT  IN  ISSUE 

Under  Const,  art  5,  §  22,  giving  Justices 
Jurisdiction  unless  "the  boundaries  or  title  to 
any  real  property  shall  be  called  in  question," 
and  Rev.  St  1887,  S  3852,  providing  that  a 
Justice  shall  not  have  Jurisdiction  where  pos- 
session of  real  property  **ls  put  in  Issue,"  the 
phrases  ''called  in  question"  and  '*put  in  is- 
sue" have  the  same  meaning,  and  Justices' 
courts  have  no  Jurisdiction  of  actions,  where 
the  boundaries  or  title  to  real  estate  are 
called  in  question.  Hammer  v.  Garrett,  99 
Pac.  124,  126,  15  Idaho,  657. 

PUT  IN  TRUST 

Testator  provided  that  his  property 
should  be  "put  in  a  trust,"  and  declared  that 
the  income  should  be  equally  divided  between 
his  brother,  sister,  and  widow  as  long  as 
the  widow  remained  unmarried,  and  in  case 
of  her  death  or  marriage  her  share  should  go 
to  the  brother  and  sister.  Held  to  create  a 
trust,  to  continue  during  the  widowhood  or 
life  of  the  widow,  and  on  her  death  or  remar- 
riage the  corpus  of  the  estate  passed  to  tes- 
tator's next  of  kin  as  intestate  property. 
Hiles  T.  Garrison,  62  Atl.  865,  70  N.  J.  £q. 
605. 

PUT  INTO  EFFECT 

The  phrase  "put  into  effect,"  when  used 
with  reference  to  railroad  rates,  means  to 


charge  and  receive  a  certain  rate  when  the 
article  to  which  it  belongs  Is  transported; 
in  other  words,  to  give  it  practical  operation. 
The.  phrase  cannot  be  said  to  be  indefinite 
and  indeterminate  in  meaning.  State  ex  rel. 
Bills  V.  Atlantic  Coast  Line  R.  Co.,  37  South. 
652,  656,  48  Fla.  114. 

PUT  OFF 

An  allegation,  in  an  action  for  damages 
in  being  set  down  at  a  wrong  station,  that 
she  was  •'put  off  the  train,"  in  connection 
with  other  allegation,  meant  that  she  got  off 
the  train  in  response  to  the  conductor's  Invi- 
tation, and  there  was  no  material  variance 
between  the  allegation  and  the  proof.  South- 
&m  Ry.  Co.  v.  Melton,  47  South.  1008,  1010, 
158  Ala.  404. 

PUT  ON  INTEREST 

The  words  **put  on  interest,"  "the  inter- 
est of  my  property  shall  be  paid  annually," 
and  "the  principal  shall  go,"  etc.,  as  used 
in  a  will,  all  relate,  in  their  ordinary  sense, 
to  dealing  with  money,  the  value  of  the  use 
of  money  measured  by  interest  and  securities, 
dischargeable  by  the  payment  of  money,  and 
not  the  rents  and  profits  of  real  estate.  In 
re  Benner's  WUl,  113  N.  W.  663,  664,  133 
Wis.  325. 

PUT  THROUGH 

"He  has  sworn  to  a  damned  lie,  and  I 
will  put  him  through  for  it,"  implies  a  threat- 
ened legal  prosecution  for  perjury,  and  is 
actionable.  Crone  v.  Angell,  14  Mich.  340, 
345. 

PUT  TO  EXPENSE 

Where,  in  an  action  for  injuries,  plaintiff 
alleged  that  he  had  been  put  to  great  expense 
for  medical  attendance  and  nursing,  and  for 
the  purchase  of  drugs  and  medicine,  to  the 
amount  of  $400,  the  words  "put  to  expense" 
meant  "had  incurred  or  been  compelled  to 
incur  expense,"  the  word  ^'expense"  meaning 
not  only  the  cost  of  contemplated  services, 
and  materials,  but  also  the  charges  for  such 
as  have  been  performed  or  furnished,  wheth- 
er paid  or  not,  and  hence  plaintiff  was  not 
lindted  to  recovering  "expenses  paid," « but 
was  entitled  to  recover  for  expenses  incurred. 
Booker  v.  Southwest  Missouri  R.  Co.,  128 
S.  W.  1012,  1018,  144  Mo,  App.  273. 

PUTTING  IN  FEAR 

"Intimidation,"  in  the  Georgia  Penal  Code 
definition  of  robbery,  is  synonymous  with  the 
"putting  in  fear,"  in  the  common-law  defini- 
tion thereof.  If  the  fact  be  attended  with 
such  circumstances  of  terror,  such  threaten- 
ing by  words  or  gesture,  as  in  common  ex- 
perience are  likely  to  create  an  apprehension 
of  danger,  and  induce  a  man  to  part  with 
his  property  for  the  safety  of  his  person,  it 
is  robbery.  Johnson  y.  State,  57  S.  BL  1056, 
1 1  Ga.  App.  729. 
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PUTATIVE  . 

PUTATIVE  ORimKAZi 

The  term  '*putative  criminals'*  has  been 
defined  to  be  all  who  have  actually  commit- 
ted crime  before  the  grand  Jury  is  sworn, 
or  who  are  charged  or  suspected,  or,  being 
wholly  Innocent,  are  ignorant  of  the  fact  that 
they  are  suspected,  as  well  as  those  who  are 
charged  with  the  crime  during  the  sitting  of 
the  grand  Jury.  Lang  y.  New  Jersey,  28  Sup. 
Ct.  5M,  695,  209  U.  S.  467,  62  L.  Ed.  894. 

WTATIVB  MARRIAGE 

A  "putative  marriage"  is  one  which  is  in 
reality  null,  but  which  has  been  contracted  in 
good  fbith  by  the  two  parties,  or  by  one  of 
them.  Walker  v.  Walker's  Estate  (Tex.)  136 
S.  W.  1145.  1148. 


PUTLOG 

"Putlogs"  are  the  timbers  suiH^ortlng  the 
floor  of  a  scaffold  or  staging.  The  injury  to 
an  employe  by  the  falling  of  the  staging 
Is  the  result  of  negligence  in  the  exercise  of 
superintendency.  Solar!  v.  Clark,  72  N.  B. 
968, 187  Mass.  229,  68  L.  R.  A.  243.  See,  also, 
Fiidier  t.  Minegauz,  63  Atl.  902,  73  N.  J.  Law, 
424. 


PUTS 

"A  'put'  is  a  privilege  to  deliver  or  not 
deliver  grain  or  other  commodity."  Where 
plaintiff  purchased  froib  defendants  certain 
puts,  or  an  option  to  sell  to  defendants  a 
certain  quantity  of  grain  at  a  fixed  price 
within  a  limited  time,  and  the  evidence  estab- 
lished that  such  contracts  were  merely  specu- 
lative, and  that  the  parties  did  not  intend 
that  any  grain  should  be  delivered  or  receiv- 
ed, but  that  settlement  should  be  made  by 
payment  of  differences  in  the  market  price, 
the  contract  was  in  violation  of  Rev.  St  18^9, 
S  2337,  prohibiting  all  contracts  for  the  sale 
of  grain  for  future  delivery  where  the  inten- 
tion was  to  settle  by  payment  of  differences, 
and  section  2342,  declaring  that  such  con- 
tracts shall  be  considered  gambling.  Lane 
v.  Logan  Grain  Ck).,  79  S.  W.  722,  724, 105  Ma 
App.  215.  See,  also,  Zeller  v.  Leiter,  99  N.  Y. 
Supp.  624,  626,  627,  114  App.  Biv.  1484citing 
Pearce  v.  Foote,  113  111.  228,  65  Am.  Rep. 
414). 

"Puts  and  calls"  are  transactions  in  the 
form  of  written  offers  to  contract  for  the 
purchase  or  sale  of  grain  at  a  designated 
price,  with  an  agreement  to  leave  the  offers 
open  for  acceptance  until  a  specified  hour  for 
a  paid  consideration  equal  to  one-tenth  of  a 
cent  per  bushel  of  grain.  Ware  v.  Pearsons, 
173  Fed.  878,  880,  98  O.  a  A.  864. 
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See  Se  qr  24. 

The  letters  "qr"  are  the  recognized  ab- 
breviations for  "quarter,"  as  applied  to 
weights  and  measures.  Bandow  v.  Wolven, 
107  N.  W.  204,  206, 20  S.  D.  445  (citing  Stand. 
Diet). 

QUACK 

A  physician  who  is  utterly  incompetent 
is  usually  termed  a  "quack."  Burk  v.  Foster, 
69  S.  W.  1096,  1097,  114  Ky.  20,  59  L.  B.  A. 
277, 1  Ann.  Gas.  304. 

QUADROON 

The  "quadroon"  is  distinctly  whiter  than 
the  mulatto.  State  v.  Treadaway,*  52  South. 
500,  508,  126  La.  300, 139  Am.  St  Bep.  514,  20 
Ann.  Gas.  1297. 

QUALIFY 

QXTAUnCATIOH 

All  qualifications,  see  All. 

Hev.  St.  1899,  art  3784,  prescribed  the 
i^ubjects  in  which  applicants  to  practice  medi- 
cine should  be  examined,  and  article  3785 
that,  when  the  board  should  be  satisfied  as  to 
the  qualifications  of  an  applicant,  they  should 
grant  him  a  certificate  to  that  effect  Held, 
that  the  term  "qualification  of  an  applicant" 
as  so  used  referred  to  the  knowledge  possess- 
ed by  the  applicant  in  the  opinion  of  the 
board  in  the  several  subjects  or  branches  of 
medical  science  specified  in  section  3784. 
Board  of  Medical  Examiners  for  State  of 
Texas  T.  Taylor,  120  S,  W.  574,  676,  56  Tex. 
Giv.  App.  291. 

Office 

The  word  "qualification,"  in  Gonst  art 
18,  S  6,  providing  that  the  qualifications  of  | 
the  county  superintendent  shall  be  fixed  by  ; 
law,  means  educational  equipment  or  attain-  \ 
ment  Bradfield  v.  Avery,  102  Pac.  687,  689,  ' 
16  Idaho,  769,  23  L.  B.  A.  (N.  S.)  1228. 

WitneM 

The  word  "qualification,"  in  an  instruc- 
tion that  the  Jury  is  the  judge  of  the  weight 
of  the  evidence  and  the  credibility  of  each 
witness,  and,  in  deciding  upon  the  weight  of 
evidence,  the  Jury  may  consider  the  qualifica- 
tion and  interest  of  each  witness,  is  not  syn- 
onymous with  the  words  "competent"  and 
"competency,"  but  clearly  intends  that  the 
jury  shall  regard  such  qualities  in  witnesses 
to  enable  them  to  give  due  weight  and  cre- 
dence to  their  testimony,  and  it  is  not  for  them 
to  decide,  and  they  could  not  have  so  under- 
stood the  Instruction  as  to  authorize  them 
to  pass  upon  the  competency  of  the  witnesses. 


Parkersburg  Nat  Bank  y.  Bannaman,  60  S. 
B.  242,  63  W.  Va.  358  (dttng  and  adopting 
Railway  Go.  v.  Whitehead,  15  South.  890,  Tl 
Miss.  451,  452). 

QUALIFIED 

See  Regularly  Qualified.   ' 

The  word  "qualified,"  in  Pen.  Code  1805, 
§  958,  declaring  that  if  a  person  shall  not  be 
tried  at  the  term  at  which  bis  demand  for 
trial  is  made,  or  the  next  term,  and  at  both 
terms  there  wer6  juries  qualified  to  trj;  htm, 
he  shall  be  discharged,  relates  to  qualifica- 
tions of  the  panel,  rather  than  particular 
qualification  of  individuals.  Gampbell  v. 
State,  65  S.  E.  307,  308,  6  Ga.  App.  539. 

In  Gen.  Laws,  c.  243,  S  2,  providing  that 
either  party  in  a  civil  action  may,  before  the 
opening  of  the  action  to  the  jury,  challenge 
any  qualified  jurors  called  for  a  trial  of  such 
cause,  the  word  "qualified"  refers  only  to 
those  jurors  who  are  not  subject  to  diallenge 
for  cause  in  the  case  then  for  triaL  Stevens 
y.  Union  B.  Co.,  58  Aa  492,  494,  26  JEL  I. 
90,  66  L.  R.  A.  465. 

In  Gonst  S  121,  as  amended,  providing 
who  shall  be  a  qualified  elector,  the  word 
"qualified"  neither  adds  to,  nor  detracts 
from,  the  meaning  of  the  word  "elector." 
It  follows  that  the  word  "electors,"  as 
used  in  section  168,  providing  that  all 
changes  in  the  boundaries  of  organized  coun- 
ties shall  be  submitted  to  the  electors  at  a 
general  election,  means  all  persons  who  are 
qualified  to  vote.  State  v.  BlaisdeU,  119  N. 
W.  360,  362,  18  N.  D.  31. 

Hill's  Gode,  §  1084,  provides  that,  when 
a  will  is  proven,  letters  testamentary  shall 
be  issued  to  the  persons  named  therein  as  ex- 
ecutors, or  to  such  of  them  as  give  notice  of 
their  trust  and  are  qualified.  Section  1108 
prescribes  that  "the  following  persons  are 
not  qualified  to  act  as  executors  or  adminis- 
trators: Nonresidents  of  this  state;  minors; 
judicial  officers  other  than  justices  of  the 
peace;  persons  of  unsound  mind  or  who  have 
been  convicted  of  a  felony  or  a  misdemeanor 
Involving  moral  turpitude ;  or  a  married  wo- 
man." It  was  held  that  all  persons  who  are 
qualified  and  competent  to  serve  were  not 
disqualified,  and,  when  nominated  in  the  will, 
were  entitled  to  have  the  letters  testamen- 
tary issued  to  them.  One  who  is  not  dis- 
qualified, or  does  not  fall  within  one  or  the 
other  exception  of  the  statute,  must  then  be 
qualified  and  entitled  to  the  fetters.  HoUa- 
day  V.  Holladay,  19  Pac.  81,  '83,  16  Or.  147 

QUALIFIED  CONSENT 

A  paper  was  circulated  by  a  railroad 
company  among  property  owners  to  obtain 
their  consent  for  construction  of  an  elevated 
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railroad  in  a  street  An  abutting  owner  sign- 
ed it,  after  the  words  written  In  by  him,  *'I 
am  in  favor  of  an  elevated  road  over  the  mid- 
dle of  the  street,  but  not  on  the  wallL" 
Held  that,  if  this  was  a  consent,  it  was  a 
"qualified**  and  conditional  one,  which  was 
not  accepted;  the  company  having  built  their 
structure  onto  the  sidewalks.  Shaw  v.  New 
York  Elevated  R  Co.,  79  N.  B.  964,  986,  187 
N.  T.  186. 


QUALIFIED  ELECTOR 

Under  the  express  provisions  of  the  elec- 
tion Uw  (Laws  1896,  c.  9Q9,  i  34),  a  "qualified 
elector"  is  a  male  citizen  who  is  or  will  be  on 
the  day  of  election  21  years  of  age,  who  has 
been  an  Inhabitant  of  the  state  for  one  year 
next  preceding  the  election,  and  for  the  last 
four  months  a  resident  of  the  county,  and 
for  the  last  30  days  a  resident  of  the  election 
district  in  which  he  may  offer  his  rote.  In 
.  re  Sheridan,  107  N.  Y.  Supp.  244,  246,  57 
Misc.  Rep.  42. 

A  "qualified  elector'*  within  the  local  op- 
tion law  (Pub.  Acts  1889,  No.  207,  §  3,  as 
amended  by  Pub.  Acts  1899^  No.  183),  provid- 
ing for  petition  for  a  local  option  election  to 
be  signM  by  one-third  of  the  qualified  elec- 
tors of  the  county,  as  sho¥m  by  the  poll  lists 
or  returns  and  canvass  of  the  last  general 
election,  is  one  who  meets  the  requirements 
of  Const,  art  7,  i  1.  Rutledge  v.  Board  of 
Sup'rs  of  Marquette  County,  124  N.  W.  945, 
946,  160  Mich.  22. 

Laws  1907,  c.  245,  provides  that  upon  pe- 
tition of  one-fifth  of  the  qualified  electors  re- 
siding within  territory  sought  to  be  annexed, 
the  board  of  county  comnlissloners,  after  due 
*  hearing,  shall  call  an  election  on  the  question 
of  the  annexation  in  the  territory  to  be  an- 
nexed, wldch  shall  be  conducted  according  to 
the  general  election  laws  and  at  which  only 
qualified  electors  shall  vote.  The  general 
election  law  (Rem.  &  BaL  Code,  S  4798)  pro- 
vides that  the  board  of  county  commissioners 
in  ea<di  county  shall  divide  their  respective 
counties  into  election  precincts,  establish  the 
boundaries  thereof,  and  designate  one  voting 
place  in  each  precinct.  Held,  that  since  un- 
der the  general  election  law  a  voter  would 
only  be  a  "qualified  elector"  within  the  pre- 
cinct in  which  he  resided,  there  was  no  ralid 
election  for  the  annexation  of  territory  to  a 
city,  where  no  polling  places  were  established 
by  the  notice  calling  for  the  election  in  eight 
of  the  precincts  of  the  county  which  were  in- 
cluded within  the  territory  to  be  annexed; 
the  voters  in  such  precincts  not  being  quali- 
fied electors.  Wilton  v.  Pierce  County,  112 
Pac.  386,  387,  61  Wash.  386. 

As  ^pudlAed  Toter 

See  Qualified  Voters. 

As  vesiatered  Toter 

Under  the  local  option  act  providing  for 
the  calling  of  an  election  to  determine  the 


question  on  petition  of  not  less  than  one- 
fourth  of  all  the  "qualified  electors'*  of  the 
county,  a  registered  elector  is  a  qualified 
elector  although  his  name  does  not  appear 
upon  the  poll  lists.  WerRtein  v.  Board  of 
Supers  of  Calhoun  County,  120  N.  W.  354,  355, 
156  Mich.  63. 

The  terms  "legal  voters"  and  "qualified 
electors"  are  inter<^angeable,  but  are  not 
equivalent  to  registered  voters,  as  used  in 
Laws  1905,  p.  41,  providing  for  the  calling  of 
an  election  to  determine  whether  the  sale  of 
intoxicating  liquors  shall  be  prohibited  on 
petition  of  10  per  cent,  of  the  registered  vo- 
ters. The  phrase  "legal  voters"  is  a  synonym 
for  "registered  voters,"  as  used  In  the  act 
Boesch  V.  Henry,  108  Pac.  439,  440,  441,  54 
Or.  230. 

Laws  1911,  c.  112,  by  section  2,  confers 
power  to  create  new  counties  upon  county 
commissioners,  and  provides  that  the  proceed- 
ings therefor  shall  b^  instituted  by  petition 
signed  by  at  least  one-half  of  the  "qualified 
electors  of  the  proposed  new  county"  whose 
names  appear  on  the  official  registration 
books  used  at  the  general  election  therein 
last  preceding  the  presentation  of  the  peti- 
tion, and  permits  the  board  to  take  the  peti- 
tion as  prima  fade  evidence  of  the  jurisdic- 
tional facts  or  to  hear  evideuce  thereon.  Sec- 
tions 3  and  4  require  the  commissioners  to 
designate  the  election  precincts  in  the  pro- 
posed new  county,  and  to  proclaim  and  hold 
an  ejection  therein.  A  petition  showing  all 
other  Jurisdictional  facts  contained  641  sig- 
natures, all  of  which  the  board  found  were  of 
electors  entitled  to  join  in  the  petition,  and 
that  of  the  total  of  1,411  registered  voters  on 
the  register  143  did  not,  because  of  deaths, 
removal,  etc.,  repre«<ent  qualified  electors,  but 
held  the  petition  InsufiSdent  because  it  was 
not  signed  by  one-half  of  the  total  number 
of  1,411.  Held,  that  the  qualified  electors  of 
the  proposed  new  county  were  those  whose 
names  were  properly  on  the  list,  excluding 
those  deceased,  or  disqualified  by  Change  of 
residence  or  other^  cause,  and  that,  as  the 
number  of  signatures  remaining  on  the  peti- 
tion was  more  than  one-half  of  the  properly 
qualified  electors,  the  petition  was  suffident. 
State  ex  rel.  Bogy  v.  Board  of  Com'rs,  117 
Pac.  1062,  1064,  43  Mont.  533. 

Women 

Women  entitled  to  vote  for  school  ofl^* 
cers  under  Const.  {  128,  constitute  a  class 
separate  from  "qualified  electors,"  as  defined 
by  section  121,  and  only  possess  a  limited 
elective  franchise.  Wagar  v.  Prendevllle,  130 
N.  W.  224,  225,  21  N.  D.  245. 

QUAUFIED  FEE 

See,  also.  Base  Fee;    Determinable  F^e. 

An  estate  which  may  end  on  the  happen- 
ing of  an  event  is  usually  called  a  "qoalified 
fee."    The  estate  taken  by  a  church  to  con  tin- 
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tie  In  mdi  organization  as  long  as  devoted 
to  specified  nses  was  snch  a  fee.  North  ▼. 
Graham,  85  N.  E.  2ffJ,  268,  235  111.  178,  18  Ia 
R.  A.  (N.  8.)  624,  126  Am.  St.  Rep.  189,  14 
Ann.  Cas.  434  (citing  First  Unirersalist  So- 
ciety of  North  Adams  y.  Boland,  29  N.  E. 
524,  155  Mass.  171,  15  L.  R.  A.  231). 

''Whenever  a  fee  is  so  qualified  as  to  be 
made  to  determine,  or  liable  to  be  deter- 
mined, at  the  happening  of  some  contingent 
event,  or  act,  the  fee  is  said  to  be  'qualified.' 
There  are  four  classes  of  such  fees,  viz.,  fee 
upon  condition,  fee  upon  limitation,  a  condi- 
tional limitation,  and  a  fee  conditional  at 
common  law.'*  Testator  first  devised  to  his 
wife  and  her  heirs  one^half  of  all  his  prop- 
erty to  hold,  use,  and  manage  during  her 
Ufe,  remainder  to  testator's  son,  if  he  sur* 
vived  her.  Testator  then  devised  to  the 
son  and  his  kelrs  the  other  half  of  the  prop- 
erty to  have,  hold,  use,  and  manage  in  his 
discretion  "during  his  natural  life,*'  and,  in 
case  the  wife  survived  the  son,  at  his  death 
the  property  so  devised  to  him  should  be- 
long to  her.  Held  that,  under  Rev.  St.  1879, 
I  4008,  requiring  all  courts  concerned  in 
the  execution  of  wills  to  have  due  regard 
to  the  directions  of  the  will  and  tlie  true 
intent  of  the  testator,  the  will  should  be 
construed  as  giving  to  the  widow  and  son 
each  a  freehold  estate  for  the  life  of  the  one 
who  might  first  die,  with  cross-determinable 
fees  in  remainder;  the  one  to  be  enlarged 
into  a  fee  simple  in  the  survivor.  Tebow  v. 
Dougherty,  103  S.  W.  985,  988,  205  Mo.  315 
(quoting  and  adopting  the  definition  in  Tied- 
eman,  Real  Prop.  p.  28,  §|  44,  271). 

tinder  a  patent  to  the  Choctaw  Nation, 
by  which  it  conveyed  and  granted  certain 
lands  to  said  .nation  in  fee  simple  to  them 
and  their  descendants  to  inure  to  them  while 
they  shall  exist  as  a  nation  and  live  on  it, 
liable  to  no  transfer  or  alienation  except  to 
the  United  States  or  with  their  consent,  the 
estate  conveyed  is  a  "qualified  fee."  Dukes 
V.  McKenna,  69  S.  W.  832,  834,  4  Ind.  T.  156. 

A  "qualified  fee"  is  such  a  one  as  hath  a 
qualification  subjoined  thereto,  and  which 
must  be  determined  whenever  the  qualifica- 
tion annexed  to  it  is  at  an  end  (quoting  and 
adopting  the  definition  in  2  Black.  Com.  109). 
A  deed  which,  in  consideration  of  a '  sum 
paid  by  A.  and  K.,  a  committee  of  a  certain 
church  society,  "or  their  successors  to  that 
office  for  the  time  being,"  conveyed  "unto  the 
said  A.  and  K."  a  certain  tract,  "to  have 
and  to  hold  the  aforegranted  premises  to 
the  said  A.  and  K.  and  to  their  successors 
in  office  to  their  use  and  behoof  forever," 
conveyed  a  fee  simple  and  not  a  base  or 
qualified  fee  which  would  terminate  when 
the  church  society  ceased  to  exist.  Hamlin 
V.  Perticular  Baptist  Meeting  House,  69  AtL 
dl5»  317,  103  Me.  343. 

An  "estate  in  fee"  may  not  be  an  estate 
In  fee  simple,  properly  speaking,  which  Is 


a  pure  inheritance,  free  flrom  any  and  every 
qualification  or  condition.  Estates  in  fee 
are  not  thus  restricted  In  their  nature. 
Every  estate  which  may  pass  to  heirs  gen- 
eral by  descent,  and  continue  forever,  is  a 
fee;  the  owner  having  the  entire  property 
in  himself.  Such  an  estate  may  be  a  pure 
fee  simple;  or  it  may  be  a  "qualified  fee." 
The. latter  Is  an  estate  which  may  continue 
forever,  and  is  liable  to  be  determined,  with- 
out the  aid  of  a  conveyance,  by  some  act  or 
event  circumscribing  its  continuance  or  ex- 
tent, though  the  object  on  which  it  rests  for 
perpetuity  may  be  transitory  or  perishable; 
yet  such  an  estate  is  deemed  a  fee,  because, 
as  is  said,  it  has  a  possibility  of  enduring 
forever.  A  limitation  to  a  man  and  his  heirs, 
so  long  as  A.  shall  have  heirs  of  his  body, 
or  to  a  man  and  his  heirs,  tenants  of  the 
manor  of  Dale,  or  till  the  marriage  of  B. 
or  so  long  as  St  Paul's  church  shall  stand, 
or  a  tree  shall  stand,  are  a  few  pf  the  many, 
instances  given  in  the  books  of  tills  species 
of  fee.  The  material  difference  between  a 
fee  simple  and  other  fees  is  "that  the  former 
estate  will,  the  latter  may,  continue  forever." 
Waldron  v.  Gianini,  6  Hill  (N.  Y.)  601,  604, 
605  (citing  4  Kent's  Comm.  [5th  Ed.]  5,  9; 
2  Bl.  Gomm.  104,  106,  109;  1  Cruise's  Dig. 
68,  i§  42-^0;  1  Prest  Est,  429<431);  Moss 
Point  Lumber  Go.  v.  Board  of  Sup'rs,  42 
South.  290,  314,  89  Miss.  448  (citing  And. 
Law  Diet.;  2  Bl.  Comm.  109). 

B.  died  in  1798,  having  by  his  last  will 
and  testament  devised  a  farm  to  his  son 
M.,  his  heirs  and  assigns  forever,  and  an- 
other farm  to  his  son  J.,  in  like  manner. 
The  will  contained  this  clause:  "It  is  my 
will,  and  I  do  order  and  appoint,  that  if 
either  of  my  sons  should  depart  this  life 
without  lawful  issue,  his  share  or  part  shall 
go  to  the  survivor.'^  In  1801  the  sheriff  sold 
all  the  estate  which  M.  then  had  in  his  share, 
by  virtue  of  a  &,  fa.  against  him;  and  J. 
died  in  1813,  leaving  M.  surHvin^  Held, 
that  the  estate  devised  to  M.  was  a  "qualified 
fee,"  which  became  a  fee  simple  on  the 
death  of  J.,  and  belonged  to  W.  Waldron 
V.  Gianini  (N.  Y.)  6  HIU,  601,  604,  605  (citing 
4  Kent,  Comm.  [5th  Ed.]  5,  9;  2  Bl.  Comm. 
104,  106,  109;  1  Cruise's  Dig.  p.  68,  U  42-86; 
I  Prest  Est  429-431). 

QUALIFIED  OWKERSHIP 

"Qualified  ownership"  in  property  is 
not  absolute  ownership,  which  is  i)erfect  own- 
ership without  condition  and  without  restric- 
tion or  limitation.  A  testator  by  his  will  left 
his  residuary  estate  in  trust  until  the  death 
or  remarriage  of  his  widow,  on  the  happening 
of  either  of  which  events  it  was  to  be  divided 
equally  between  his  three  sous.  Until  such 
times  the  income  was  to  be  collected  by  the 
trustees,  and  on  a  stated  day  each  year,  after 
deducting  the  cost  of  administration^  divided 
equally  between  the  widow  and  sons,  share 
and  share  alike.    The  reversionary  interest 
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of  tbe  sons  in  tlie  corpus  of  the  estate  was 
not  subject  to  tax  under  War  Revenue  Act 
June  13,  XS98,  c.  448,  Schedule  B,  H  29,  dO, 
90  Stat.  464,  465,  as  amended  by  Act  March 
2, 1901,  c.  806.  H  10,  11,  31  Stat  946,  because 
Buch  Interests  were  not  "absolutely  vested  In 
possession  or  enjoyment"  prior  to  July  1, 
1902,  within  the  meaning  of  Act  June  27, 
1902,  c.  1156,  32  Stat  406,  the  widow  being 
then  Uvlng  and  unmarried,  and  for  the  fur- 
ther reason,  as  to  the  one-fourth  part  from 
which  the  widow  received  the  income,  the 
statute  requires  the  tax  to  be  deducted  from 
the  particular  legacy  or  distributive  share  on 
account  of  whic^  the  same  is  charged,  and 
the  wido>w*s  interest  is  not  subject  to  tax  nor 
deduction  on  account  of  the  same.  Shanley 
V.  Uerold,  141  Fed.  423,  42a 

QUAIilFIEB  PERSONS 

By  Bankr.  Act  July  1,  1898,  c.  541,  f  58, 
30  Stat  561,  "any  'qualified  person*  may  file 
a  petition  to  be  adjudged  a  voluntary  bank- 
rupt" Section  4a  of  the  act  (30  Stat.  547) 
provides  that  **any  person  who  owes  debts, 
except  a  coriwration,  shall  be  entitled  to  the 
benefit  of  this  act  as  a  voluntary  bankrupt." 
"Qualified  person"  of  the  statute  is  therefore 
one  other  than  a  corporation  who  owes  debts. 
In  re  LltUe,  137  Fed.  521,  522,  70  C.  0.  A.  105. 

QUAIilFIEB  PRIVCLfiOE 

See,  also,  Qualifiedly  Privileged. 

A  ''qualified  privilege"  extends  to  all 
communicatloiis  made  bona  fide  on  any  mat- 
ter in  which  the  party  communicating  has  an 
interest  or  in  reference  to  which  he  owes  a 
duty  to  a  person  having  a  corresponding  in- 
terest or  duty,  and  to  cases  where  the  di^ty 
is  not  a  legal  one,  but  is  of  a  moral  or  social 
character  of  imperfect  obligation.  De  Van 
Rose  V.  Tholbom,  134  S.  W.  1093,  153  Mo. 
App.  406. 

Where  there  is  no  express  malice,  state- 
ments, otherwise  defamatory,  made  to  a  per- 
son with  an  interest  in  the  person  about 
whom  they  are  made,  may  be  privileged,  but 
such  privilege  is  a  "qualified"  one,  in  th^t  it 
extends  only  to  such  statements  as  are  made 
in  the  discharge  of  a  legal  or  moral  duty, 
and  which  he  in  good  faith  believes  true. 
Bingham  v.  Gaynor,  96  N.  E.  84,  86,  203  N.  T. 
27;  126  N.  Y.  S.  353,  141  App.  Dlv.  301. 

Words  sued  on  as  being  slanderous  are 
uttered  under .  "qualified  privilege"  where 
they  are  uttered  under  honest  belief  that  the 
speaker  is  dlacharging  a  moral  or  social  duty' 
in  speaking.  Where  defendant,  on  meeting 
plaintiff,  stated  to  him  that  he  should  be  care- 
fDl  how  he  sp<^e,  that  others  bad  stated  that 
he  had  committed  perjury,  and  that  defend- 
ant ss  plaintiff's  friend,  had  tried  to  stop  the 
prosecution  of  plaintiff,  and  defendant  al- 
leged that  such  statement  was  made  in  the 
honest  belief  that  he  was  performing  a  moral 
and  aoeial  duty  toward  the  plaintiff  f^r  his  i 


benefit,  the  statement  was  privileged.  Hud- 
nell  V.  Eureka  Lumber  Co.,  45  S.  E.  532,  533, 
138  N.  C.  169. 

Letters  written  in  due  course  of  business 
by  an  insurance  adjuster,  addressed  to  insur- 
ers, to  show  their  liability  to  contribute  their 
pro  rata  share  of  the  expenses  incurred  by 
the  adjuster  in  securing  an  adjustment  of  the 
loss  at  a  sum  substantially  less  than  the 
adjustment  made  by  the  addressees'  adjuster, 
which  refer  to  such  adjuster  as  incompetent 
and  unable  to  protect  the  interests  of  insur- 
ers, and  state  that  his  conduct  as  adjuster 
was  reprehensible,  unprofessional,  and  silly, 
are  qualifiedly  privileged,  and  do  not  go  be- 
yond the  privilege,  and  do  not  by  themselves 
indicate  malice,  in  view  of  the  fact  that  the 
writer,  lu  making  the  adjustment  had  been 
handicapped  by  the  adjustment  made  by  the 
addressees^ '  adjilster,  who  had  procured  an 
adjustment  for  the  addressees  on  the  condi- 
tion that  insured  would  reimburse  addressees, 
provided  any  other  adjuster  found  a  less  loss 
acquiesced  in  by  insured;  a  ''qualified  privi- 
lege" existing  where  the  person  making  the 
communication  complained  of  has  an  interest 
in  the  subject-matter,  and  the  person  to 
whom  the  communication  is  made  has  a  cor- 
responding interest  and  the  pririlege  extend- 
ing to  all  such  oommonteatlons  made  bcma 
fide.  Richardson  v.  Cooke,  56  fioutlu  818, 
320, 129  La.  866.     . 

QUALIFIED  TEACHER 

Within  Ballinger*s  Annotated  Codes 
&  St  I  2322,  providing  that  no  person  shall 
be  a  qualified  teacher  who  has  not  first  re- 
ceived a  certificate  issued  by  the  superintend- 
ent of  public  instruction,  or  who  has  not  a 
state  certificate,  or  life  diploma  from  the 
state  board  of  education,  or  who  has  not  a 
temporary  certificate  or  a  special  certificate 
granted  by  the  county  superintendent,  a  mere 
letter  from  a  county  superintendent  stating 
that  an  applicanrs  papers  were  sufficient  to 
entitle  him  to  a  temporary  certificate,  and 
that  i^uch  certificate  would  be  granted  on  ap- 
plication as  provided  by  statute,  was  not  the 
equivalent  of  a  temporary  certificate,  so  as  to 
make  the  applicant  a  "qualified  teacher." 
Kester  v.  School  Dist  No.  34  of  Walla  Walla 
County,  98  Pac.  907,  48  Wash.  486. 

QUALIFIED  VOTERS 

''Qualified  voters,"  within  the  local  op- 
tion law,  providing  that  a  local  option  peti- 
tion shall  be  signed  by  "qualified  voters"  who 
are  qualified  to  vote  for  members  of  the  Leg- 
islature, are  those  persons  who  have  the 
qualifications  specified  by  the  Constitution 
and  by  Kev.  St  1899,  i  6994,  there  being  no 
special  qualifications  for  persons  entitled  to 
vote  for  members  of  the  Legislature.  State 
V.  Foreman,  97  S.  W.  269,  270,  121  Mo.  App. 
502. 

Const,  art  6,  §f  1,  3,  4,  provide  the  quali- 
fications of  voters,  and  declare  that  every 
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person  shall  be  able  to  read  apd  write,  unless 
registered  under  another  clause,  before  being 
entitled  "to  register,"  as  required  by  section 
3,  and  that  "before  he  shaU  be  entitled  to 
"vote"  he  shall  have  paid  his  poll  tax  for  the 
previous  year.  Laws  1903,  p.  290,  c.  233,  I 
7,  requires  an  order  for  a  municipal  election 
to  determine  whether  saloons  shall  be  li- 
censed in  lieu  of  a  city  dispensary  on  petition 
of  one-third  of  the  "registered  voters"  therein 
for  the  preceding  municipal  election,  and 
section  9  declares  that  "any  person  entitled 
to  vote  for,"  etc.,  "shall  have  the  right  to  vote 
at  such  election."  Held,  that  "registered  vot- 
ers" did  not  include  all  persons  whose  names 
were  on  the  permanent  registration  roll  at 
the  preceding  municipal  election,  but  only  in- 
cluded those  who  had  paid  their  poll  tax  as 
required  and  were  entitled  to  vote.  Pace  v. 
City  of  Raleigh,  52  S.  E.  277,  278,  282,  140 
N.  C.  65. 

Am  persoiui  aetnallj  Totlag 
As  used  in  Mississippi  Constitution,  pro- 
viding for  the  issuance  of  bonds  with  the 
assent  of  two-thirds  of  the  qualified  voters  of 
the  county,  given  at  an  election  lawfully  held 
for  the  purpose,  meant  not  those  qualified 
and  entitled  to  vote,  but  those  qualified  and 
actually  voting;  a  voter  in  that  connection 
being  one  who  actually  votes,  and  not  one 
who,  though  qualified  to  vote,  did  not  do  so. 
Treat  v.  De  Jean,  118  N.  W.  709,  712,  22  S.  D. 
505  (quoting  Hawkins  v.  Board  of  Sup'rs  of 
Carroll  County,  50  Miss.  761). 

The  words  "qualified  voters,"  as  used  in 
the  constitutional  provision  requiring,  for 
the  adoption  of  a  constitutional  amendment, 
the  assent  of  a  certain  portion  of  such  voters 
at  an  election,  must  be  taken  to  mean  those 
qualified  and  actually  voting.  Knight  v. 
Shelton,  134  Fed.  423,  431  (citing  Belknap  v. 
taty  of  Louisville,  36  S.  W.  1118,  99  Ky.  476, 
34  L.  R.  A.  256,  59  Am.  St.  Rep.  478). 

Act  Cong.  March  4,  1898,  c.  35,  and  Act 
New  Mexico  March  16,  1907,  authorizing 
municipal  bonds,  notwithstanding  the  limita- 
tions on  municipal  indebtedness,  if  two-thirds 
of  the  qualified  voters,  as  defined,  shall  vote 
therefor,  require  a  two- thirds  of  those  actu- 
ally voting  only,  and  not  two-thirds  of  all  the 
voters  of  the  municipality.  Fabro  v.  Town 
of  Gallup,  103  Pac.  271,  275, 15  N.  M.  108. 

Am  registered  Toters 

Under  Ky.  St.  1909,  f  2746,  requiring 
officers  in  certain  cities  to  be  "qualified  vot- 
ers," one's  eligibility  is  not  affected  by  his 
failure  to  register.  Meffert  v.  Brown,  116 
S.  W.  779,  132  Ky.  201. 

Registration  Is  necessary  to  qualification 
as  a  voter,  so  that,  when  a  statute  requires 
that  a  majority  of  the  "qualified  voters" 
should  have  cast  their  votes  for  a  given 
proposition  before  It  becomes  the  law,  it 
means  a  majority  of  the  registered  voters. 
Clark  7.  City  of  StatesvUle,  52  S.  £.  52,  54, 


139  X.  C.  490  (citing  Norment  v.  Charlotte, 
86  N.  C.  387;  Southerland  v.  City  of  Golds- 
boro,  1  S.  E.  760,  96  N.  C.  49;  Duke  v. 
Brown,  1  S.  B.  873,  96  N.  0.  127 ;  McDowell 
V.  Massachusetts  &  S.  Const.  Co.,  2  S.  £.  351, 
96  N.  C.  514 ;  Wood  v.  Town  of  Oxford,  2  S. 
E.  653,  97  N.  C.  227). 

The  term  "qualified  voters,"  as  used  in 
Acts  Wash.  1903,  p.  393,  S  186,  relatltig  to 
amendment  of  a  dty  charter  on  petition  of  a 
certain  proportion  of  qualified  voters  of  the 
city,  refers  to  those  persons  who  are  defined 
as  qualified  voters  In  Const,  art  6,  I  It  and 
does  not  import  that  they  should  have  been 
registered  voters.  Registration  laws  cannot 
be  regarded  as  adding  a  new  qualification  to 
those  voters  for  those  prescribed  by  the  Con- 
stitution, but  are  merely  regulations  pre- 
scribing the  mode  of  exercising  the  right  to 
vote.  Hindman  v.  Boyd,  84  Pac.  609,  613,  42 
Wash.  17. 

The  term  "qualified  voters,"  in  Act  Feb. 
19,  1907,  requiring  the  submission  of  the 
question  of  the  Issuance  of  bonds  by  a  school 
district  to  the  "qualified  voters"  thereof,  and 
declaring  that  at  the  election  only  "qualified 
voters"  residing  in  the  district  shall  be  al- 
lowed to  vote,  means  the  same  as  "qualified 
electors,"  and  a  qualified  elector  Is  one  who 
I  presents  to  the  managers  of  election  his  reg- 
I  istration  certificate  and  prqof  of  payment  of 
all  taxes,  including  the  poll  tax,  assessed 
;  against  him  and  collectible  during  the  pre- 
vious year,  and  a  registered  elector  is  a  qual- 
ified voter,  though  not  liable  to  a  poll  tax 
nor  to  the  payment  of  any  taxes,  because 
taxes  had  not  been  assessed  against  him. 
McLaurin  v.  Tatum,  67  S.  B.  660,  662,  85  S.  G. 
444. 

Women 

The  marshals  provided  for  in  each  divi- 
sion of  the  city  court  of  Kansas  City,  Kan., 
by  Laws  1905,  c.  193,  are  not  dty  oflScers,  and 
women  are  not  "qualified  voters"  In  the  elec- 
tion of  such  officers.  Fee  v.  Richardson,  107 
Pac.  789,  82  Kan.  190. 

QXTALIITEDLT  PRIVIIiEOED 

See,  also,  Qualified  Privilege. 

Privileged  communications  fall  into  two 
classes,  those  absolutely  privileged,  such  as 
the  opinions  of  Judges,  and  others  quail fiedly 
privileged,  such  as  publications  made  to  pro- 
tect the  rights  of  the  one  publishing.  Allen 
V.  Earnest  (Tex.)  145  S.  W.  1101,  1104. 

Where  defendant,  in  attempting  to  se- 
cure evidence  as  to  the  unchaste  conduct  of 
plaintifC,  uttered  words  imputing  a  want  of 
chastity  on  her  part,  to  one  having  no  inter- 
est in  the  case,  but  who,  defendant  hoped, 
would  testify  as  to  plaintiff's  want  of  chasti- 
ty, the  oommimication  was  not  "qualifiedly 
privileged,"  for  a  qualifiedly  privileged  com- 
munication la  one  made  bona  fide  by  a  par- 
ty having  an  interest  to  one  having  a  cor- 
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responding  interest,  and  in  this  case  the  pro- 
spectlTe  witness  bad  no  interest  Yanloon  t. 
Vanloon,  140  8.  W.  031,  636,  159  Mo.  App. 
255. 

A  oommunication  is  "qnalifiedly  privi- 
leged" when  made  In  good  faith  npon  any 
subject  in  which  the  commnnlcant  has  an  in- 
terest, or  with  reference  to  which  he  has  a 
duty  to  one  haying  a  corre8X)ondlng  interest 
or  duty ;  malice  not  being  inferable  in  such 
case  merely  from  the  falsl^  of  the  communi- 
cated statements.  A  quallfiedly  privileged 
communication  is  not  actionable  libel,  in  ab- 
sence of  malice.  Bohllnger  v.  Germanla 
Life  Ins.  Co.,  140  S.  W.  257,  258,  100  Ark. 
477,  36  li.  B.  A  (N.  8.)  449,  Ann.  Cas.  lOlSC, 
SIS. 

QUALITY 

See  Best  Quali^;  Guaranty  of  Qnality. 
Similar  qnality,  see  Similar. 

In  a  bill  of  lading  noting  that  the  cap- 
tain of  the  vessel  was  "not  responsible  for 
tbe  weight  nor  quality  nor  for  loose  bales," 
the  word  "quality"  meant  no  other  than  the 
commercial  quality  of  the  fiber  shipped  and 
coald  not  be  held  to  mean  that  the  vessel 
should  be  relieved  of  any  liability  for  a  dam- 
aged condition  of  the  fiber  delivered,  where 
it  appeared  that  it  was  in  good  conditio^ 
when  shipped.  The  Ia  Kroma«  138  Fed.  936» 
938. 

QUAUTT  OUARAHTEEB 

Where  a  contract  for  the  sale  of  binder 
tw^lne  contained  the  words  "quality  guaran- 
teed," such  words  should  be  construed  to  Im- 
port a  warranty  that  the  twine  was  reason- 
ably fit  for  the  use  for  which  binder  twine  Is 
designed.  Union  Selling  Ck>.  v.  JTones,  12$ 
Fed.  072,  e77,  63  a  G.  A  224. 

qTSALITY  OF  AOT 

An  instruction  on  insanity,  in  a  prosecu- 
tion for  homicide,  that,  if  accused  was  suffi- 
ciently sane  to  know  the  nature  and  quality 
of  his  act,  he  was  then  legally  responsible 
therefor,  vras  not  objectionable  for  failure  to 
also  require  that  he  was  suflSclently  sane,  to 
know  tliat  his  act  in  killing  deceased  was 
wrong ;  tlie  term  "nature  of  act"  being  defin- 
ed |o  mean  the  attributes  which  constitute 
the  thing  and  distinguish  It  from  all  others, 
while  "quality  of  act"  is  the  power  to  clear- 
ly and  distinctly  apprehend  Its  nature,  so 
that,  if  a  person  has  sufiScient  mental  power 
to  fully  appreciate  and  know  what  he  is 
doing,  he  must  necessarily  kudw  that  the 
killing  of  a  human  being  is  wrong.  Mont- 
somery  v.  SUte  (Tez.)  151  S.  W.  813,  817. 

QUANTITY 

See     Paying     Quantities;     Beaaonable 
Quantitieft 


In  a  statute  providing  for  a  homestead 
"consisting  of  any  'quantity  of  land'  not  ei:- 
oeeding  80  acres,  and  a  dwelling  house  there- 
on, and  its  appurtenances,"  the  term  "quanti- 
ty of  land"  does  not  necessarily  mean  one 
parcel  or  compact  body  of  land,  and  there- 
fore two  separate  ten-acre  parcels  of  land 
touching  only  at  the  comers  between  which 
is  a  regular  roadway,  if  owned,  occupied, 
and  cultivated  as  one  farm,  may  constitute  a 
homestead,  although  the  residence  and  ap- 
purtenances are  all  located  on  one  tract 
Brixius  V.  Beimringer,  112  N.  W«  278,  101 
Minn.  847, 118  Am.  St  Rep.  e2d. 

QUANTUM 

QUAKTUM  ME&IJXT 

A  claim  against  an  estate  for  services 
performed  at  the  request  of  deceased  and 
with  her  knowledge,  and  alleging  that  they 
were  worth  a  stated  sum,  is  not  a  claim  on 
an  express  contract,  but  is  a  claim  on  "quan- 
tum meruit,"  and  is  supported  by  proof  of 
performance  and  value.  Bossl's  Estate  v. 
Baehr,  113  N.  W.  433,  434,  133  Wis.  119, 

In  an  action  on  an  express  contract,  al- 
leged to  have  been  performed  by  the  plaintiff, 
there  can  be  no  recovery  on  a  "quantum 
meruit"  Wade  7,  Nelson,  95  S.  W.  956,  119 
Mo.  App.  278  (citing  Huston  v.  Tyler,  36  S. 
W.  654,  41  S.  W.  795,  140  Mo.  262;  McDon- 
neU  V.  Stevinaon,  77  S.  W.  766;  104  Mo.  App. 
193;  Eysrman  v>.  Mount  Sinai  Cemetery 
Assli,  tH  Ma  469;  Deatharage  lAimber  Go. 
V.  Snyder,  65  Mo.  App.  568;  Squire  v.  Ferd 
Helm  Brewing  Co.,  90  Mo.  App.  462;  Cos  v. 
Bowling,  54  Mo.  App.  289). 

When  a  person  employs  another  to  do 
work  for  him,  without  any  agreement  as  to 
his  compensation,  the  law  implies  a  promise 
from  the  employer  to  the  workman  that  he 
wUI  pay  him  for  his  services  as  much  as  he 
may  deserve  or  merit  "There  is  no  doubt 
but  what  a  suit  on  'quantum  meruit*  Is  a  dis- 
tinct cause  of  action  from  that  of  contract 
*  *  *  It  is  the  settled  law  of  the  state 
that  in  a  suit  on  contract  the  plaintiff  cannot 
recover  on  quantum  meruit"  A  count  of  a 
petition,  setting  out  a  contract  of  employ- 
ment on  commission  and  alleging  perform- 
ance on  plaintiff's  part  and  breach  by  the  de- 
fendant, whereby  plaintiff  was  prevented 
from  doing  any  business^  and  that  plaintiff 
remained  in  defendant's  service  4^  months* 
till  defendant  discharged  him,  and  by  reason 
of  defendant's  said  acts  lost  4^  months' 
time,  of  the  value  of  $650,  and  in  the  per* 
formance  of  said  contract  incurred  $50  ex<* 
penses,  is  for  breach  of  contract^  and  not 
quantum  meruit  MeCk>rmick  v*  United 
States  Fidelity  ft  Guaranty  Co.,  89  S.  W. 
905,  906,  907,  114  M«.  App.  460  (quoting  and 
adopting  definition  in  Bouv,  Law  DictJ* 
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QUARANTINE 

Widow's  ritflkt 

*'By  the  seventh  section  of  the  Magna 
Charta,  the  widow  was  allowed,  under  a 
light  known  as  'quarantine/  to  remain  in 
the  mansion  house  40  days  after  the  death 
of  her  husband,  during  which  time  her  dower 
was  to  be  assigned,  and  during  her  contin- 
uance a  reasonable  support  was  allowed  her 
out  of  the  estate.*'  Casteel  v.  Potter,  75  S. 
W.  597,  598,  176  Mo.  76. 

Where  a  statute  gives  the  widow  the 
right  to  retain  full  possession  of  the  dwelling 
house  in  which  her  husband  most  usually 
dwelt,  together  with  the  outhouses  and  plan- 
tation thereto  belonging,  free  from  molesta- 
tion and  rent  until  her  dower  Is  assigned, 
the  right  is  called  the  "widow's  quarantine." 
Dewitt  7.  Shea,  67  N.  E.  761,  762,  203  111. 
393,  96  Am.  St.  Rep.  811. 

QUARREL 

Make  quarrel,  see  Make. 

QUARRY 

See  Undeveloped  Granite  Quarry. 

The  term  "coal  bed"  may  be  used  in  the 
sense  of  "quarry."  Hoysradt  v.  Delaware, 
L.  &  W.  B.  Ck).,  151  Fed.  321,  327,  330,  331. 
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'Pit"  is  synonymous  with  "quarry," 
signifying  a  large  opening  in  the  earth  from 
wliich  rock  or  ores  are  taken.  J.  M.  Gulfey 
Petroleum  Ck).  y.  Murrel,  53  South.  705,  711, 
127  La.  466. 

There  is  no  inconsistency  in  a  bill  to  re- 
scind a  sale  of  land  for*  the  purchaser's  mis- 
representations as  to  its  value  because  it 
alleges  than  an  "undeveloped  granite  'quar- 
ry'" under  the  land  is  of  great  value;  the 
phrase  signif^ring  a  place  from  which  granite 
may  be  taken.  Crompton  v.  Beedle,  76  Atl. 
331.  335,  83  Vt  287,  30  h.  B.  A.  <N.  S.)  748, 
Ann.  Gas.  1912A,  399. 

Bums'  Ann.  St.  1908,  S  104269,  authorizing 
the  valuation  of  real  property  on  which  there 
is  a  mine  or  quarry,  owned  by  the  same  per- 
sons, at  the  price  for  which  the  property,  in- 
cluding the  mine  or  quarry,  would  sell  at 
private,  voluntary  sale  for  cash,  and,  in  case 
the  mine  or  quarry  Is  owned  or  leased  by  a 
person,  other  than  the  owner  of  the  land, 
authorizing  the  valuation  of  the  land  and 
mine  or  quarry  separately,  does  not  author- 
ize the  assessment  of  hidden,  undeveloped 
coal  or  other  minerals  underlying  land;  a 
"quarry"  being  an  excavation  for  obtaining 
stone,  slate,  or  limestone;  and  a  "mine"  be- 
ing defined  by  section  8569  to  include  the 
workings  in  every  shaft,  slope,  or  drift  which 
is  used,  or  has  been  used,  in  the  mining  and 
removing  of  coal  from  and  below  the  surface 
of  the  ground,  and  being  also  defined  as  a 


pit  or  excavation  from  which  metallic  ores 
or  other  similar  substances  are  taken  by 
digging.  Board  of  Gom'rs  of  Greene  Gounty 
V.  Lattas  Greek  Goal  Go.  (Ind.)  96  N.  E.  633, 
635. 

The  term  "quarry"  is  not  properly  ap- 
plicable to  the  comparatively  slight  excava- 
tion on  land  made  primarily  for  purposes  of 
construction  thereon,  and  not  primarily  for 
the  purpose  of  disposing  of  the  rock,  or  stone, 
or  other  material  taken  out.  As  defined  by 
the  lexicographers,  it  is  similar  to  a  mine, 
in  the  sense  that  the  material  removed,  be 
it  mere  rock,  or  stone,  or  valuable  marble, 
is-  removed  because  of  its  value  for  some 
other  purposes,  and  in  the  sense  that  it  is 
not  removed  for  the  purpose  of  improving 
the  property  from  which  it  is  taken.  It  is 
distinguished  from  a  mine  in  the  fact  that  it 
is  usually  open  at  the  top  and  front  (see 
Gentury  and  Standard  Dictionaries),  and,  in 
the  ordinary  acceptation  of  the  term,  In  the 
character  of  the  material  extracted.  Web 
ster  defines  a  "quarry"  as  "a  place,  cavern, 
or  pit  where  stone  is  taken  from  the  rock  or 
ledge,  or  dug  from  the  earth,  for  building 
or  other  purposes;  a  stone  pit,"  and  in 
March's  Dictionary  we  find  it  defined  as  "a 
stone  mine."  In  Its  proper  significance 
this  is  what  it  really  la.  It  Is  a  place,  gen- 
erally open  at  top  and  front,  from  which  rock 
or  stone  is  extracted  solely  because  of  its 
value  for  use  elsewhere.  Just  as  gold  or  other 
precious  metals  are  removed  from  a  mine; 
and  "proper  and  usual  excavations"  made 
for  construction  purposes  on  the  land  to  be 
Improved  do  not  fall  within  the  term  "quar- 
ry." Ex  parte  Kelso,  82  Pac.  241,  147  CaU 
600,  2  L.  B.  A.  (N.  S.)  796,  109  Am.  St  Bep. 
178. 

QUABRTING 

As  mining,  see  Mining. 

QUART 

As  to  foxberries  in  barrels,  with  water 
added  to  act  as  a  cushion,  so  as  to  prevent 
crushing,  held  that.  In  assessing  the  duty 
"per  quart,"  provided  in  paragraph  262,  Tar- 
iff Act  July  24,  1897,  c.  11,  i  1,  Schedule  G, 
30  Stat  171,  the  dutiable  quantity  should  be 
ascertained  by  the  use  of  the  dry  quart  and 
not  the  liquid  quart.  United  States  v.  Boak 
Fish  Go.,  146  Fed.  104-106. 

QUARTER 

See  Southwest  Quarter. 

The  court  will  take  Judicial  notice  that 
a  * 'quarter"  as  indicative  of  value  means  25 
cents.  Sims  v.  State,  57  S.  £.  1029,  1  Ga. 
App.  776. 

Fonrtli  synoiiymous 

The  interlineation  of  the  word  "fourth** 
after  the  words  "northeast"  and  over  some 
other     word — ^probably     "quarter"— la     the 
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descriptiye  part  of  a  deed  is  not  such  an  evi- 
dent mark  of  suspicion  as  to  authorize  the 
court  to  exclude  the  deed  from  evidence; 
the  words  •'quarter**  and  "fourth"  being  syn- 
onymous, and  no  other  words  being  appro- 
priate at  the  place.  Campbell  r.  Bates,  89 
South.  144, 146,  143  Ala.  888. 

QirABTEBI.T  BURINO  HIS  HATUBAIi 


Where  a  testator  by  his  will  created  a 
trust  estate,  the  income  thereof  to  be  paid  to 
one  beneficiary  '^quarterly  during  his  natural 
life,"  that  term  is  a-  mere  direction  as  to 
the  time  and  manner  of  payment,  and  has 
no  reference  to  the  vesting  of  the  beneficia- 
ry's interest,  and  hence  the  beneficiary's 
death  before  the  first  quarterly  payment  was 
due  does  not  divest  his  right.  Union  Safe 
Deposit  &  Trust  Co.  v.  Dudley,  72  Atl.  166, 
172,  104  Me.  297. 

QUASH 

See  Motion  to  QuaslL 

According  to  2  Abb.  Law  Diet  p.  864, 
"quash**  means  to  annul,  overthrow,  or  va- 
cate, by  Judicial  decision,  and  where  a  writ 
of  venire  facias  was  quashed  it  was  as 
though  .it  had  never  been  issued  and  the 
court  was  without  a  Jury  present  from  which 
to  make  up  a  panel;  the  persons  present 
who  had  been  summoned  under  the  writ  be- 
ing mere  bystanders  and  no  longer  under  the 
control  of  the  court  Hoback  y.  Ck>mmon- 
wealth,  62  8.  B.  075, 676, 104  Va.  871. 

llie  power  to  "quash**  writs  is  limited 
to  proceedings  that  are  irregular,  defective, 
or  improper.  Bruner  v.  Flnley,  60  Atl.  488, 
489,  490,  211  Pa.  74  (citing  Crawford  v. 
Stewart,  88  Pa.  84 ;  Steel  v.  Goodwin,  6  AU. 
49,  118  Pa.  288. 

QUASI 

"Quasi''  is  not  a  very  definite  term.  It 
marks  a  resemblance  and  supposes  a  differ- 
tiice.  Barron  v.  City  of  Anniston,  48  South. 
58,  69, 157  Ala.  309. 

QUASI  COimiACT 

See,  also.  Statutory  Obligation. 

A  *'quasi  contract**  Is  one  where  liabili- 
ty exists  from  Implication  of  law  arising 
from  facts  and  circumstances,  independent 
of  agreement  or  presumed  intention,  based 
on  the  doctrine  of  unjust  enrichment;  the 
agreement  being  one  defining  the  duty  of  the 
defendant,  rather  than  his  intention.  Board 
T.  Highway  Com'rs,  Bloomlngton  Tp.,  v.  City 
of  Bloomington,  97  N.  E3.  280,  284,  263  111. 
lei,  Ann.  Gas.  1918A,  471. 

A  "quasi  contract*'  arises  where  there 
1b  a  legal  duty  to  respond  In  money,  which 
b7  legal  fiction  may  be  enforced  as  on  an  Im- 
plied promise,  but  in  such  case  there  is  no 
element  of  contract  so  called,  but  there  is 

4  WD0.ft  P.2D  Seb.'-6 


only  the  duty  to  which  the  law  affixes  a  le- 
gal obligation  of  performance,  as  in  case  of 
a  promise  between  the  parties.  Wojahn  v. 
National  Union  Bank  of  Oshkosh,  129  N.  W. 
1068,  1069,  1077, 144  Wis.  646. 

"A  statutory  obligation  which  does  not 
rest  upon  the  consent  of  the  parties  is  clearly 
quasi-contractual  in  its  nature.'*  A  tax  as 
an  obligation  or  duty  created  by  statute  to 
pay  money  is  quasi-contractual,  although 
there  may  be  difficulty  as  to  the  remedy  for 
its  enforcement  in  a  ^ven  case.  In  re  Unit- 
ed Button  Co.,  140  Fed.  495,  502  (quoting  Kee- 
ner, Quasi  Cont  p.  IQ. 

Where  there  was  no  agreement  be- 
tween plaintiff  and  defendant  that  defend- 
ant was  to  return  money  advanced  on  the 
purchase  price  of  real  property  If  the  nego- 
tiations failed,  or  at  all,  yet  whera  equity 
and  good  conscience  required  him  to  do  so, 
the  law  Implied  a  promise  on  his  part,  and 
the  obligation  created  or  implied  is  termed 
a  "quasi  contract,**  a  contract  implied  by  law. 
or  a  constructive  contract.  Schaeffer  v.  Mil- 
ler, 109  Pac.  970,  972,  41  Mont  417,  137  Am. 
St  Bep.  746w 

A  trustee  in  bankruptcy  may  sue  in  as- 
sumpsit for  the  value  of  a  preferential  trans- 
fer of  goods  by  the  bankrupt  to  a  creditor, 
who  takes  the  goods  impressed  with  the  ob- 
ligation created  by  the  bankruptcy  act  to  re- 
store or  pay  on  the  trustee  electing  to  sue ; 
such  obligation  being  a  "quasi  contract,** 
whidi  is  a  fiction  of  law  adapted  to  enforce 
legal  duties  by  actions  of  contract,  where  no 
proper  contract,  express  or  implied,  exists. 
Beber  v.  Ellis  Bros.,  185  Fed.  818,  814. 

Where  a  contract  for  the  construction 
of  a  public  work  for  a  dty  required  the  con- 
tractor to  use  a  certain  kind  and  quality  of 
cement  in  the  masonry  and  concrete  work, 
but  no  particular  quantity  was  specified,  nor 
the  price  to  be  paid  therefor^  the  contract 
having  been  let  on  a  bid  for  the  completed 
work,  the  fact  that  the  contractor  used  an 
inferior  and  cheaper  cement  does  not  give 
the  city,  after  paying  for  the  work  without 
knowledge  of  the  substitution,  a  right  of  ac- 
tion ex  quasi  contractu  or  In  repetition,  un- 
der Bev.  Civ.  Code  La.  art  22a3  et  seq.,  to 
recover  the  difference  in  the  cost  of  the  two 
kinds  of  cement  or  the  profit  made  by  the 
contractor  by  the  substitution  as  money  paid 
which  was  not  due;  but  the  Demedy  la  by 
action  on  the  contract,  as  provided  for  in 
articles  1930  and  2769,  and  the  measure  of  re- 
covery is  the  amount  of  damages  sustained 
by  the  dty  by  reason  of  its  breach.  National 
Contrjactlng  Co.  v.  Sewerage  &  Water  Board 
of  New  Orleans,  141  Fed.  825,  829,  72  0.  C. 
A.  478. 

QUASI  CORPORATION 

See  Quasi  Public  Corporation. 

The  designation  of  certain  corporations 
such  as  school  districts,  or  road  districts  as 
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"qnasl  corporattons,**  dlstingnlshes  tbem  on 
the  one  hand  from  private  corporations,  ag- 
gregate, and  on  the  other  from  municipal  cor- 
porations, proper,  such  as  cities  or  towns  act- 
ing under  charters  or  incorporating  statutes 
and  which  are  invested  with  more  power  and 
endowed  with  special  functions  relating  to 
the  particular  or  local  interests.  Herald  v. 
Board  of  Education,  65  S.  E.  102,  104,  05 
W.  Va.  765,  81  L.  R.  A.  (N.  S.)  588. 

As  agencies  of  state 

"Quasi  corporations"  consist  of  counties, 
townships,  school  districts,  highway  districts, 
etc.  They  are  governmental  agencies,  and  it 
is,  to  say  the  least,  doubtful  if  they  are  in 
any  respect  anything  else,  or  have  any  rights 
that  can  be  called  private.  They  perform 
many  functions,  but  these  are  for  and  about 
the  busftess  of  the  state,  which  has  imposed 
upon  them  the  responsibility  and  expense  of 
maintaining  highways,  schools,  drains,  and 
bridges,  etc.  Ex  parte  Corliss,  114  N.  W. 
962,  989,  16  N.  D.  470  (dttng  Attorney  Gener- 
al ex  rel.  Kies  v.  Lowrey,  92  N.  W.  289,  131 
Mich.  639);  Whitehead  v.  Board  of  Educa- 
tion of  aty  of  Detroit,  102  N.  W.  1028,  1029. 
139  Mich.  490  (quoting  and  adopting  defini- 
tion in  Attorney  General  ex  rel.  Kies  v.  Low- 
rey, 92  N.  W.  289,  131  Mich.  639). 

Counties 

Counties  are  commonly  called  "quasi 
corporations.*'  James  v.  Trustees  of  Well- 
ston  Tp.,  90  Pac.  100, 105, 18  Okl.  56,  13  L.  R. 
A.  (N.  S.)  1219,  11  Ann.  Cas.  938  (dtlng  Hel- 
gal  v.  Wichita  County,  19  S.  W.  562,  84  Tex, 
392,  31  Am.  St  Rep,  63). 

"The  counties  of  this  state,  Itice  town- 
ships, are  V^uasi  corporations,'  created  solely 
for  governmental  purposes,  and  hold  their 
property,  not  as  private  owners,  but  for  the 
performance  of  their  duties  as  pubUc  agen- 
cies." State  ex  rel.  Skyllingstad  r.  Gunn, 
100  N.  W.  97,  99,  92  Minn.  436. 

Counties  are  "quasi  corporations"  form- 
ed to  exercise  purely  governmental  powers 
and,  in  the  absence  of  an  express  statute  to 
that  effect,  are  not  liable  for  damages  either 
for  the  nonexerclse  of  their  powers  or  for 
their  Improper  exercise  by  those  charged  with 
their  execution.  Cassidy  v.  City  of  St  Jo- 
seph, 152  S.  W.  306,  309,  247  Mo.  197. 

Mnnioipal  oorporatioii 

The  term  ''municipal  corporations"  in- 
volves the  idea  of  a  voluntary  association  ty 
the  inhabitants  of  a  particular  territory, 
sanctioned  by  the  power  of  the  state  for  the 
purposes  of  local  government.  But  the  sov- 
ereign power  may,  without  regard  to  any  pri- 
or agreement  or  action  on  the  part  of  the  in- 
habitants of  the  territory .  involved,  provide 
for  the  exercise  of  powers  such  as  the  elec- 
tion of  local  officers  by  the  Inhabitants,  and 
these  organizations,  though  public  in  char- 
acter and  partaking  somewhat  of  the  nature 


of  ft  corporation,  are  not  strictly  speaking 
corporations,  but  "quasi  corporations."  Han- 
son V.  City  of  Cresco,  109  N.  W.  1109-1111, 
132  Iowa,  533. 

PriTate  bank 

A  private  bank  carried  on  by  an  indi- 
vidual Is  not  a  "quasi  corporation"  under  the 
banking  law.  In  re  Puri's  Estate,  1^5  S.  W. 
849,  853,  147  Mo.  App.  105. 

Beolamatioa  distrlot 

While  "reclamation  districts'*  are  some- 
times called  "quasi  corporations,'*  It  would 
perhaps  be  more  accurate  to  say  that  they 
are  not  corporations  at  all,  but  are  so  classed 
because  of  the  many  presumptions  and  rules 
which  apply  to  corporations  and.  have  been 
made  applicable  to  them.  They  are  public 
agencies  which  will  cease  to  Qxist  when 
the  policy  of  the  state  has  changed  so  that 
they  are  no  longer  required  or  when  there  ia 
no  further  function  for  them  to  perform. 
Reclamation  Dist.  No.  70  v.  Sherman,  105 
Pac.  277,  280,  11  Cal.  App.  899  (citing  People 
ex  rel.  Van  Loben  Sels  v.  Reclamation  Dis- 
trict No.  551, 48  Pac  1016, 117  CaL  114). 

Road  dlstriet 

A  road  district  is  not  a  "quasi  corpora- 
tion." Custer  County  Bank  v.  Custer  Coun- 
ty, 100  N.  W.  424,  426,  18  S.  D.  274. 

Soluial  distriot 

A  school  district  is  a  "quasi  corporation" 
created  pursuant  to  legislative  enactment. 
It  can  exercise  only  those  powers  which  are 
expressly  conferred  by  statute  or  which  arise 
therefrom  by  necessary  Implication.  A.  G. 
Andrews  Co.  v.  Delight  Special  School  Dist, 
128  S.  W.  361,  362,  95  Ark.  26. 

•  * 

A  school  district  is  but  a  "quasi  oorpora- 
tlon,*'  with  limited  powers,  and  can  do  only 
those  things  which  the  law  expressly  allows 
or  implies.  Montpeller  Sav.  Bank  ft  Trust 
Co.  V.  Sdiool  Dlst.  No.  5,  92  N.  W.  439,  442', 
115  Wis.  622;  Schmutz  v.  Special  School  Dlst, 
of  aty  of  Little  Rock,  95  S.  W.  438.  439,  78 
Ark.  118  (citing  Memphis  Trust  Co.  v.  Board 
of  Directors  of  St.  Francis  Levee  Dist,  62  S. 
W.  902,  69  Ark.  284;  1  DUL  Mun.  C^rp.  |  22>» 

Township 

A  township  is  clearly  to  be  classed  with 
"quasi  corporations,"  and  not  with  munici- 
pal corporations.  Hanson  v.  City  of  Cresco, 
109  N.  W.  1109,  1112,  132  Iowa,  533. 

Townships  are  merely  ''quaai  corpora^ 
tions,"  not  endowed  with  the  full  and  plenary 
powers  usually  conferred  either  by  charter 
or  by  general  law  upon  municipal  corpora- 
tions proper,  but  only  resembling  the  same  In 
organization  and  functions.  Wilson  v.  Ulys- 
ses Tp.  of  Butler  County,  101  N.  W.  986,  988, 
72  Neb.  807,  9  Ann.  Cfts.  1153. 

Townships  are  ''quasi  oorporaUons"  form- 
ed to  exercise  purely  governmental  powers, 
and,  in. the  absence  of  an  express  statute  to 
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that  effect,  are  not  liable  for  damages  either 
for  the  nonexerdse  of  their  powers,  or  for 
their  improper  exercise  by  those  charged  with 
their  execution.  Cassidy  v.  City  of  St  Jo- 
seph, 152  S.  W.  306,  309,  247  Mo.  197. 

QUASI  CRIME 

"Quasi  crime"  is  an  offense  not  constitute 
Ing  a  crime  or  misdemeanor  at  law,  but  which 
Is  in  the  nature  of  a  crime.  It  includes  a 
class  of  offenses  against  the  public  which  have 
not  been  declared  crimes,  but  wrongs  against 
the  local  or  general  public  proper  to  be  re- 
pressed or  punished  by  forfeitures  and  penal- 
ties. Pittsburgh,  C,  0.  &  St  Ia  Ry.  Co.  v. 
FerreU,  39  Ind.  App.  515,  78  N.  E.  988^  995,  80 
N.  B.  425  (citing  Bout.  Diet,  title  •'Quasi 
Crimes");  Southern  Ry.  Co.  v.  McNeeley,  88 
N.  E.  710,  712,  44  Ind.  App.  126. 

QUASI  CRUfflHAI. 

A  prosecution  for  a  violation  of  a  mu- 
nicipal ordinance,  designed  for  the  protection 
of  the  public  morals,  the  preservation  of  the 
pQblic  peace,  the  security  of  the  person  or 
property,  is  a  "quasi  criminal  proceeding." 
Bray  v.  State,  37  South.  250, 253, 140  Ala.  172. 

QUASI  CRIMINAIt  COMTEMPT 

There  is  a  difference  between  a  "quasi 
criminal  contempt"  and  a  dvil  contempt  A 
Judgment  for  criminal  contempt  is  not  only 
nmiecessary,  but  positive  unwarranted  un- 
less there  has  been  a  willful  disobedience  of 
the  court's  order.  A  party  may  be  guilty  of 
both  a  criminal  contempt  and  a  civil  con- 
tempt, or  may  be  guilty  of  the  one  and  not 
the  other.  A  criminal  contempt,  actual  or 
coDstructive,  or,  as  Blackstone  says,  "direct 
or  circumstantial,"  partakes  of  the  quality  of 
an  offense  against  the  state,  whereas  a  civil 
contempt  under  the  statute  is  such  disobedi- 
ence of  an  order  of  a  court  of  competent  juris- 
diction, entered  for  the  benefit  or  advantage 
of  a  party  to  a  civil  action,  as  works  a  loss 
or  Injury  to  the  litigant.  The  one,  is  quasi 
criminal  and  the  other  is  a  dvil  wrong ;  the 
one  is  absolved  by  a  fine  payable  to  the  state 
or  imprisonment,  and  the  other,  by  reparation 
to  the  other  party  litigant  Under  Ballinger's 
Ann.  Codes  ft  St  {  5807  (Pieroe's  Code,  { 
147Q,  providing  that,  if  any  loss  or  injury  to 
a  party  in  an  action  prejudicial  to  his  rights 
therein  have  been  caused  by  the  ''contempt," 
the  court  may  give  judgment  that  the  party 
aggrieved  recover  of  the  defendant  a  s^m  suf- 
ficient to  indemnify  him,  it  is  not  necessary 
that  the  contempt  be  a  criminal  contempt  for 
vhicb  a  fine  could  be  adjudged.  State  ex  rel. 
Kicomen  Boom  Co.  v.  North  Shore  Boom  & 
Driving  Co^  107  Pac  190, 198,  55  Wash.  1. 

QUASI  SASEMENT 

The  owner  of  an  entire  tract  of  land  or 
of  two  or  more  adjoining  parcels  may  so  em- 
Ploy  a  part  thereof  aa  to  create  a  seeming 
ttnritude  in  favor  of  another  portion  to  which 


the  use  becomes  appurtenant.  Such  use  is 
tantamount  to  an  easement  at  will,  so  long  as 
the  unity  of  ownership  continues,  and  is  de- 
scribed as  a  "quasi  easement*'  German  Sav- 
ings &  Loan  Society  v.  Gordon,  102  Pac.  736, 
738,  54  Or.  147,  26  L.  B.  A.  (N.  S.)  331. 

There  are  two  classes  of  easements — 
"quasi  eaaements,"  whidii  are  existing  condi- 
tions in  the  land  retained,  the  continuance  of 
which  should  be  so  clearly  beneficial  to  the 
land  conveyed  that  they  would  be  preeumed 
to  be  intended,  and  easements  by  implied 
grant  where  the  grantor's  conveyance  describ- 
ing the  land  by  a  street,  passageway,  or  exist- 
ing park  at  the  time  belonging  to  the  grantor 
vests  an  easement  of  right  of  way,  light  and 
air  in  the  grantee  by  estoppeL  Quasi  ease- 
ments most  be  such  as  are  apparent  in  the 
sense  of  being  indicated  by  objects  which  are 
necessarily  seen,  or  which  would  be  ordinari- 
ly observable  by  persons  familiar  with  the 
premises.  Brown  v.  Dickey,  75  AtL  382,  384, 
106  Me.  97. 

QUASI  EMPLOY^ 

Where  defendant  railroad  company  was 
rightfully  using  the  tracks  of  plaintiff's  em- 
ployer, another  railroad  company,  the  plain- 
tiff is  not  a  "quasi  employ^"  of  defendant 
company,  within  Act  April  4,  1868,  providing 
that,  when  any  person  shall  be  injured  while 
employed  about  the  premises  of  a  railroad 
company  of  which  he  is  not  an  employ^,  the 
right  of  action  shall  be  such  only  as  would 
exist  if  he  were  an  employ^.  Hunt  v.  Phila- 
delphia &  B.  Ry.  Ck).,  76  Atl.  13,  227  Pa.  290. 

QUASI  ESTOPPEL 

The  term  "qua^l  estoppel"  has  been  ap- 
plied to  certain  legal  bars  which  are  in  some 
respects  analogous  to  estoppel  in  pais,  and 
which  have  the  same  practical  operation  as 
an  estoppel  in  pais,  but  which  nevertheless 
differ  from  that  form  of  estoppel  in  essential 
particulars.  The  term  includes  the  doctrine 
of  election,  the  principle  which  precludes  a 
party  from  asserting  to  another's  disadvan- 
tage a  right  inconsistent  with  a  position  pre- 
viously taken  by  him,  and  certain  forms  of 
waiver.  Humes  Const  Co.  v.  Philadelphia 
Casualty  Co.,  79  Aa  1,  3,  32  R.  I.  246,  Ann. 
Cas.  1912D,  906. 

QUASI  OUARPIAN 

"The  term  'quasi  guardian*  or  guardian 
de  son  tort  has  been  applied  to  persons  who, 
without  legal  appointment  or  qualification, 
assume  the  functions  of  a  guardian  by  exer- 
cising control  over  the  person,  or  estate,  or 
both,  of  a  minor.  He  Is  subject  to  all  the 
responsibilities  that  attach  to  a  legally  con- 
stituted guardian  or  trustee.  If  he  takes  ad- 
vantage of  the  confidence  reposed,  or  of  the 
means  afforded  him  by  such  relation,  by  buy- 
ing up  outstanding  debts  of  the  estate,  for  in- 
stance, at  an  under  rate,  and  using  them  with 
qr  withoqt  the  sanction  of  a  judicial  proceed- 
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Ing  to  acquire  in  his  own  name  fhe  ralnable 
lands  of  tbe  Infant  wards,  he  is  guilty  of 
fraud  and*  breach  of  trust  entitling  the  In- 
fants to  the  interposition  of  a  court  of  equity. 
He  who  arrogates  to  himself  functions  of  a 
guardian  will  be  held  to  stricter  account  in 
chancery  than  a  regularly  appointed  guardi- 
an. So  the  agent  or  husband  of  an  adminis- 
tratrix who  assumes  control  and  management 
of  the  estate,  and  uses  the  trust  funds  for 
his  private  purposes,  makes  himself  liable  to 
the  Infants  as  a  trustee  de  son  tort,"  Zeide- 
man  ▼.  Molasky,  94  S.  W.  754,  756,  118  Ma 
App.  106  (quotmg  and  adopting  the  definition 
in  Woemer,  Am.  Law  Guard.  I8d7,  p.  76 ;  cit- 
ing Grimes  ▼.  Wilson  [Ind.]  4  Blackf.  831; 
Hanna  ▼.  Spotf  s  Heirs,  5  B.  Mon«  [44  Ky.] 
862,  43  Am.  Dec.  132;  Johnson  ▼.  Smith's 
Adm*r,  27  Mo.  691). 

QUASI  IK  REM 

That  class  of  actions  haying  some  of  the 
characteristics  of  an  action  strictly  in  per- 
sonam and  some  of  the  characteristics  of  an 
action  strictly  in  rem  are  known  as  actions 
"quasi  in  rem,"  and  a  court  of  equity  may  ac- 
quire jurisdiction  of  a  suit  to  establish  rights 
in  personal  property  in  the  custody  of  a  per- 
son in  this  state  as  against  a  nonresident,  as 
such  a  suit  would  be  one  "quasi  in  rem**;  a 
decree  in  personam  not  being  necessary  to 
transfer  the  legal  title  to  complainant  The 
essential  elements  of  an  action  "quasi  In 
rem"  are  a  res  located  within  the  territorial 
limits  of  the  state  in  such  a  way  that  the 
state  can  exercise  absolute  power  to  control 
and  dispose  of  It,  a  course  of  Judical  proce- 
dure, the  object  of  which  Is  to  subject  the  res 
to  the  power  of  the  state  directly  by  Judg- 
ment or  decree,  which  Is  entered  as  distin- 
guished from  a  course  of  procedure  which  only 
disposes  of  the  res  by  compelling  a  party  to 
control  or  dispose  of  the  res,  and  a  course  of 
Judicial  procedure  on  its  face  directed  suffi- 
ciently towards  the  res  so  as  to  disclose  this 
res  to  the  defendant  when  reasonably  notified 
of  the  action.  The  Jurisdiction  in  such  actions 
is  based  on  the  power  of  tbe  sovereign  state 
to  exercise  control  over  all  objects  to  which 
that  power  can  be  directly  applied,  and  the 
necessity  of  the  court  to  control  all  property 
within  its  territorial  Umlts.  Hence,  an  ac- 
tion by  a  home  corporation  against  a  foreign 
corporation  not  engaged  in  business  in  this 
state,  and  without  any  office,  agent,  or  place 
of  business  In  tbe  state,  to  establish  title  to 
treasury  shares  of  the  capital  stock  of  com- 
plainant, which  defendant  claims  to  own  ab- 
solutely, but  which  complainant  alleges  were 
held  by  defendant's  testator  in  his  lifetime  as 
security  for  the  payment  of  a  sum  of  money, 
is  an  action  quasi  in  rem,  although  complain- 
ant asks  for  a  transfer  of  the  shares  of  stock, 
and  no  receiver  has  been  appointed  to  take 
possession  of  the  res,  and  is  within  the  Juris- 
diction of  the  Court  of  Chancery,  and  defend- 
ant, having  been  duly  notified  of  the  suit  by ' 


the  statutory  publication  of  notice  and  ac- 
tual service  of  notice  of  the  suit,  and  of  the 
order  requiring  it  to  appear  and  plead  on 
or  before  a  time  stated,  will  be  bound  by  the 
decree.  If  It  refrains  from  appearing,  so  far 
as  the  same  relates  to  the  status  of  the  stock. 
Amparo  Mining  Co.  ▼.  Fidelity  Trust  Co.,  71 
Aa  605,  607,  74  N.  X  Bq.  197. 

A  suit  quasi  in  rem  arises  where  the  suit 
is  against  the  person  in  respect  of  the  res, 
where,  for  example,  it  has  for  its  object  par- 
tition or  the  sale  or  other  disposition  of  de- 
fendant's property  within  the  Jurisdiction  to 
satisfy  plaintiff's  demand  by  enforcing  a  lien 
upon  it.  In  such  a  suit  personal  service  with- 
in the  Jurisdiction  or  appearance  is  not  nec- 
essary. The  decree  can,  however,  extend 
only  to  the  property  in  controversy.  Defend- 
ant's interest  is  alone  sought  to  be  effected, 
and  he  must  be  cited  to  appear,  antf  tiie  judg- 
ment is  conclusive  only  between  the  parties. 
HUl  Y.  Henry,  57  AtL  554,  555,  66  N.  J.  Eg. 
150. 

Though  a  proceeding  is  not  strictly  "In 
rem,"  still  where  the  purpose  of  the  proceed- 
ing is  not  to  estabUsh  an  infinite  personal  li- 
ability against  any  defendant,  but  is  merely 
to  affect  the  interest  of  the  defendant  in  spe- 
cific real  property  within  the  state,  which 
has  at  the  outset  of  the  prpeeeding  been 
brought  vrtthin  the  control  of  the  court,  it  is 
a  proceeding  ''quasi  In  rem"  within  the  con- 
templation of  the  act  of  June  1906,  relating 
to  the  establishment  and  quieting  oCtiUe  to 
real  estate  in  case  of  the  loss  or  destruction 
of  public  records  by  fire,  flood,  or  earthquake, 
and  providing  that  ookt  claiming  an  estate  in 
real  estate  may  bring  an  action  *ln  rem" 
against  all  the  world.  Title  &  I>ocument  Res- 
toration Co.  ▼.  Kerrigan,  88  Pac  896,  350, 
150  Cal.  280,  8  U  B.  A.  (N.  &>  682,  110  Am. 
6t  Bep.  190. 

"It  was  early  sought  to  classify  all  Judi- 
cial proceedings  and  all  Judgments  as  in  per- 
sonam or  in  rem;  but  the  courts  and  text- 
writers  have  encountered  extreme  difficulty 
In  attempting  to  formulate  satlsftictory  defi- 
nitions of  these  terms.  A  proceeding  in  per- 
sonam is  one,  in  form  as  well  as  in  substance, 
between  the  parties  claiming  the  right,  and 
that  it  is  so  inter  partes  appears  from  the 
record  itself.  The  Judgment  in  such  a  pro- 
ceeding binds  the  Judgment  debtor  to  some 
sort  of  personal  ability.  Such  a  Judgment 
debtor  is  not  a  passive  party,  but  must  be 
eminently  active  In  the  performance  of  any 
decree  which  may  be  made  against  him.  'A 
Judgment  in  rem  I  understand  to  be  an  ad- 
judication pronounced  upon  the  status  of 
some  particular  subject-matter  by  a  tribunal 
having  competent  authority  for  that  purpose. 
A  Judgment  in  rem  is  founded  on  a  proceed- 
ing instituted,  not  against  the  person,  as 
such,  but  against  or  upon  the  thing  or  sub- 
ject-matter itself,  whose  state  or  condition 
is  to  be  determined.    It  is  a  proceeding  to  de- 
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tennlne  the  state,  or  condition  of  the  thing 
Itself;  and  the  judgment  is  a  solemn  decla- 
ration upon  the  status  of  the  thing,  and  It 
ipso  facto  renders  it  what  it  declares  it  to  be.' 
There  is,  however,  a  large  class  of  cases 
which  are  not  strictly  actions  in  rem,  but  are 
frequently  opoken  of  as  actions  quasi  in  rem, 
because,  though  brought  against  persons, 
they  only  seek  to  subject  certain  property  of 
those  persons  to  the  discharge  of  the  claims 
asserted.  Such  are  actions  in  which  property 
of  nonresidents  is  attached  and  held  for  the 
discharge  of  debts  due  by  them  to  citizens  of 
the  state,  and  actions  for  the  enforcement  of 
mortgages  and  other  liens.  Indeed,  all  pro- 
ceedings haying  for  their  sole  object  the  sale 
or  other  disposition  of  the  property  of  the  de- 
fendant to  satisfy  the  demands  of  the  plain- 
tiff are  in  a  general  way  thus  designated. 
But  they  differ,  among  other  things,  from  ac- 
tions which  are  strictly  in  rem,  in  that  the 
interest  of  the  defendant  is  alone  sought  to 
be  affected,  that  citation  to  him  is  required, 
and  that  Judgment  therein  is  only  conclu- 
siTe  between  the  parties.*'  Gassert  y.  Strong, 
98  Pac  497,  501,  38  Mont  18. 

QUASI  JlTDICIAIi 

See,  also,  Judicial  Power. 

There  is  nothing  si^cred  or  inflexible  in 
the  meaning  of  the  terms  "Judicial"  or  **quasi 
Judidal"  functions  as  applied  to  condemna- 
tion proceedings  and  the  like.  In  their  gen- 
erally understood  and  accepted  meaning  they 
do  not  ascribe  to  lay  public  otBcers  or  bodies 
the  judicial  functions  of  courts  of  Justice, 
but  for  want  of  more  accurate  terms  they 
simply  distinguish  acts  which  are  pnesumed 
to  be  the  product  of  Judgment  baaed  upon 
evidence,  either  oral  or  visual  or  both,  .as 
distinguished  from  those  purely  ministerial 
duties  which  can  only  be  properly  performed 
in  one  particular  way.  People  ex  rel.  Schau 
V.  McWilliams,  77  N.  B.  785,  789, 185  N.  Y.  92 
(dissenting  opinion). 

Quasi  Judicial  functions  are  those  which 
lie  midway  between  the  Judicial  and  mtnis- 
terial  ones.  The  lines  separating  them  from 
such  as  are  thus  on  their  two  sides  are  neces- 
sarily indistinct;  but,  in  general  terms»  when 
the  law,  in  words  or  by  implication,  commits 
to  any  officer  the  duty  of  looking  into  facts 
and  acting  upon  them,  not  in  a  way  which  it 
spedflcally  directs,  but  after  a  discretion  in 
its  nature  judicial,  the  function  is  termed 
"quasi  judiciaL"  Balr  v.  Struck,  74  Pac.  69, 
71,  29  Mont  45,  63  L.  B.  A.  481  (citing 
Mechem,  Pub.  Off.  1 637 ;  Bish.  Non-Oont  Law, 
H  785,  786) ;  People  ex  rel.  School  Dist.  No. 
5  in  Mineral  County  v.  Van  Horn,  77  Pac. 
978,  982,  20  Colo.  App.  215  (quoting  with  ap- 
proval Bish.  Non-Cont  Law,  {{  785,  786). 

A  "quasi  Judicial  duty**  is  one  lying  in 
the  Judgment  or  discretion  of  an  officer  other 
than  a  judicial  officer.  The  functions  of  the 
^rd  of  liquidation  of  the  city  debt  of  the 


city  of  New  Orleans  are  not  strictly  Judicial, 
nor,  on  the  other  liand,  ministerial,  but  are^ 
quasi  Judicial.  When  an  officer  is  charged' 
with  looking  into  and  acting  upon  facts  joot 
in  a  way  which  it  specifically  directs  but  af- 
ter a  discretion  in  its  nature  Judicial,  the 
function  is  termed  "quasi  judicial."  An  act 
is  Judicial  when  it  requires  the  exercise  of 
Judgment  or  discretion  by  one  or  nM>re  per- 
sons or  by  a  corporate  body  when  acting  as 
public  officers  in  an  official  character  in  a 
manner  which  seems  to  them  Just  and  equi- 
table. State  ex  reL  Board  of  Liquidation  of 
City  Debt  v.  Briede,  41  South.  487,  489,  117 
La.  183  (citing  Bish.  Cont  {  785;  Throop, 
Pub.  Off.  i  533 ;  Grider  v.  Tally,  77  Ala.  422, 
54  Am.  Bep.  65;  People  v.  Board  of  Super- 
visors of  Schenectady  County  [N.  Y.]  35 
Barb.  414). 

Under  Act  March  3,  1899,  known  as  the 
''State  Medical  Law,**  the  state  board  of  med- 
ical examiners,  in  the  examination  of  appli- 
cants for  a  lic^sse  to  practice  medicine  and 
surgery,  are  required  to  exercise  Judgment 
and  discretion  in  granting  or  refusing  a  li- 
cense to  such  applicant,  and  In  so  doing  ex- 
ercises ''quasi  Judicial  functions.'*  Baaf  v. 
State  Board  of  Medical  Examiners,  84  Pac. 
33,  36,  11  Idaho.  707. 

A  moderator  of  an  elector's  meeting  is  a 
"quasi  judicial"  officer.  Blake  v.  Brothers, 
66  Aa.  501,  79  Conn.  676,  11  U  B.  A.  (N.  S.) 
501. 

QUASI  OFITGE 

A  man  who  has  received  a  plurality  of 
the  votes  of  his  party  at  a  primary  election 
holds  a  recognized  legal  position  which  may 
be  called,  in  default  of  a  bietter  term,  a 
"quasi  office,"  namely,  that  of  a  nominated 
candidate.  State  ex  rel.  Gulon  v.  Miles,  109 
S.  W.  595,  609,  210  Ms.  127  (citing  State  ex 
rel.  Binder  v.  Goff,  109  N.  W.  628,  129  Wis. 
668,  9  L.  B.  A.  [N.  S.]  916). 

Where  a  person  has  been  elected  as  a 
party  candidate  at  a  primary  election  and 
has  received  a  certificate  thereof,  he  Is  the 
holder  of  a  "quasi  office**  of  which  he  can- 
not be  deprived  by  subsequent  recanvass  of 
the  vote,  or  other  act  of  the  board  of  can- 
vassers. State  ex  rel.  Binder  v.  Goff,  109  N. 
W.  628,  632,  129  Wis.  668,  9  L.  B.  A.  (N.  S.) 
916. 

QUASI  PARTHEBSHIP 

Where  plaintiff  advanced  money  to  anoth- 
er to  be  used  solely  in  carrying  on  of  a  speci- 
fiel  business  under  the  latter*s  name,  the  ven- 
ture to  continue  five  years,  and  plaintiff  to 
be  paid  one-fourth  of  the  net  profits,  and  pro- 
vision being  made  that,  upon  the  death  of  the 
other,  or  the  expiration  of  the  stipulated 
period,  the  amount  advanced,  or  so  much 
thereof  as  should  remain  in  the  business,  must 
be  paid  back  to  plaintiff,  with  a  propor- 
tionate share  of  profits,  plaintiff  and  the  oth- 
er stood  towards  each  other  in  a  "quasi  part- 
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nershlp"  or  "joint  adventure*'  relation.  Kirk- 
wood  V.  Smith,  d5  N.  Y.  Supp.  926,  929»  47 
Mlsa  Rep.  301. 

QITASI  PUBLIC  CORPORATXOH 

See,  also,  Public  Quasi  Corporation. 

A  "quasi  public  corporation"  is  one  en- 
gaged in  a  business  affected  with  a  public 
interest.  McCarter  ▼•  Firemen's  Ins.  Co.,  73 
AU.  80,  82,  74  N.  J.  Eq.  372,  29  L.  R.  A.  (N. 
S.)  1194,  185  Am.  St  Rep.  708,  18  Ann.  Cas. 
1048. 

A  school  district  is  a  corporation  of 
''quasi  munidpar'  character,  and  though  its 
territorial  limits  may  be  actually  coterminous 
with  those  of  a  city,  the  identity  of  the  school 
district  as  a  corporate  entity  is  not  lost  or 
merged  in  that  of  the  dty.  Los  Angeles  City 
School  Dist.  Y.  Longden,  83  Paa  246,  2^7,, 148 
Cal.  380. 

A  school  district  is  a  body  corporate  by 
statute,  and  is  a  "quasi  public  corporation,^' 
which  can  exercise  only  those  powers  ex- 
pressly conferred  upon  it  or  arising  by  neces- 
sary implication.  First  Nat.  Bank  of  Wald- 
ron  ▼.  Whlsenhunt,  127  fi.  W.  968,  969,  94 
Ark.  683. 

School  districts  are  "public  quasi  corpo- 
rations'* Included  in  the  term  "municipal  cor- 
porations" as  used  in  Const,  art  7,  {  7. 
Smith  V.  Board  of  Trustees  of  Robersonville 
Graded  School,  53  S.  B.  524,  529,  141  N.  C. 
143,  8  Ann.  C&s.  529. 

A  school  district  is  not  a  municipal  cor- 
poration, but  is  a  "quasi  public  corporation," 
devoted  to  the  single  purpose  of  building 
schoolhouses,  furnishing  the  same,  hiring 
teachers,  levying  taxes  to  support  schools. 
Incurring  debts,  and  issuing  bonds  to  further 
the  purposes  of  taxation.  State  ex  rel.  Car- 
roUton  School  Dist  v.  Gordon,  133  S.  W.  44, 
51,  231  Ma  547. 

School  districts  are  "quasi  public  cor- 
porations," and  they  raise  funds  for  school 
purposes  by  the  exercise  of  the  taxing  power 
of  the  territory.  They  are  simply  the  agen- 
cies of  the  higher  power.  On  behalf  of  the 
territory  they  cause  taxes  to  be  levied  out  of 
which  schoolhouses  are  constructed,  and  such 
acts  when  performed  by  a  school  district  are 
part  of  the  general  exercise  of  sovereignty 
which  the  territory  exercises  over  its  entire 
domain;  and  it  cannot  say,  after  the  exer- 
cise of  such  power,  that  the  property  and 
rights  so  acquired  belong  to  the  district  in- 
dependent of  the  territory.  School  districts 
do  not  own  a  school  building  and  grounds  in 
the  sense  that  it  may  sell  or  exchange  or 
dispose  of  it  except  for  the  purpose  of  renew- 
ing or  bettering  the  school  facilities  of  the 
district,  and  for  the  same  reason  a  county 
acting  through  its  board  of  county  commis- 
sioners, having  erected  a  school  building  as 
provided  in  the  separate  school  act  of  March 
8,  1901,  cannot  sell  or  exchange  or  dispose 
of  it  as  mere  county  property.    School  Dist. 


No.  71,  Oklahoma  County,  v.  Overholser,  87 
Pac.  665,  667,  17  Okl.  147  (quoting  and  adopt- 
ing definition  in  Board  of  Education  of  City 
of  Kingfisher  v.  Board  of  Com'rs  of  Kingfish- 
er County,  78  Pac.  458,  14  Okl.  333). 

A  Gonunon  carrier  possessing  the  power  of 
eminent  domain  is  a  "quasi  public  corpora- 
tion." Kakeldy  v.  Columbia  &  P.  S.  R.  Ca, 
80  Pac.  205,  206,  37  Wash.  675. 

Companies  organized  to  distribute  to 
cities  and  inhabitants  thereof  water  or  nat- 
ural gas  are  universally  recognized  as  being 
"quasi  public  corporations."  Quinby  v.  Con- 
sumers' Gas  Trust  Co.,  140  Fed.  362,  364. 

A  waterworks  company  is  a  "quasi  pub- 
lic corporation."  It  must  supply  water  to  all 
who  apply  therefor  and  offer  to  pay  the  rates. 
Waterworks  companies  are  required  to  sup- 
ply water  impartially  to  all  consumers,  and 
they  cannot  act  capriciously,  or  discriminate 
against  any  one  who  is  able  to  pay  for  the 
water  supplied.  Wlemer  v.  Louisville  Water 
Co.,  130  Fed.  251,  252  (quoting  3  Cook.  Corp. 
§  931). 

A  corporation  exercising  a  public  fran- 
chise to  supply  light  to  the  community,  and 
enjoying  public  rights  in  the  streets  of  a  mu- 
nicipality, derived  from  the  commonwealth 
through  action  of  the  board  of  aldermen  of 
the  city  pursuant  to  authority  from  the  Leg- 
islature, is  a  "quasi  public  corporation,"  and 
owes  duties  to  the  public  and  must  exercise 
the  franchise  for  the  benefit  of  the  public^ 
with  a  reasonable  regard  for  the  rights  of  in- 
dividuals whb  desire  to  be  served,  and  with- 
out discrimination  between  them;  and  it  can- 
not relieve  itself  from  such  duty  so  long  as 
it  retains  its  charter.  Weld  v.  Board  of  Gas 
ft  Electric  Light  Com'rs,  84  N.  B.  101,  102,. 
197  Mass.  556. 

"A  telephone  company  is  a  'public  quasi 
corporation*  when  it  serves  the  public."  A 
city  council  cannot  prevent  the  lessee  of  a 
stall  in  the  public  market  from  employing 
telephonic  service,  provided  the  rights  of  oth- 
ers are  not  affected  and  legitimate  ordinances 
of  the  municipality  are  not  disregarded. 
Swayze  v.  City 'of  Monroe,  40  South.  926,  928, 
116  La.  643. 

A  corporation  organized  for  the  purpose 
of  establishing  and  maintaining  a  public  tel- 
ephone system,  for  the  purpose  of  furnishing 
telephone  connection  between  its  subscribers, 
is  a  quasi  public  corporation.  Its  business 
is  of  a  public  character.  It  depends  upon 
the  public  for  Its  support,  and  the  public 
depends  upon  it  for  its  accommodations. 
Such  a  corporation  has  such  powers  only  as 
are  expressly  or  impliedly  granted  by  the 
statute  under  which  it  is  organized.  A  quasi 
public  corporation  cannot  disable  itself  for 
the  performance  of  its  functions  by  the  sale 
and  transfer  of  its  property  without  legisla- 
tive authority.  Cumberland  Telephone  &. 
Telegraph  Co,  v.  City  of  Evansvllle,  127  Fed^ 
187, 190. 
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A  railroad  company  chartered  by  au- 
thority of  law  Is  a  "quasi  public  corpora- 
tion," and  the  public  have  an  interest  In  the 
location  of  Its  Unes  of  road  and  depots.  In 
the  discharge  of  this  duty,  the  company 
should  recognize  it  as  a  paramount  duty  to 
establish  and  maintain  its  depots  at  such 
points  and  in  such  manner  as  to  best  subserve 
the  public  necessities  and  convenience.  A 
contract  which  provides  that  for  a  considera- 
tion the  location  of  a  railroad  depot  by  a 
railroad  company  shall  be  at  a  certain  point, 
without  regard  to  the  right  of  the  people  or 
the  public  convenience,  is  contrary  to  public 
policy.  Enid  Bight  of  Way  &  Townsite  Ck>. 
V.  LUe,  82  Pac.  810, 16  OkL  828. 

A  railroad  company  chartered  by  au- 
tliority  of  law  is  a  ''quasi  public  corpora- 
tion/* and  the  public  have  an  interest  in  the 
location  of  the  lines  of  road  and  depots.  In 
the  discharge  of  this  duty  the  railroad  com- 
pany should  recognize  it  as  a  paramount  du- 
ty to  establish  and  maintain  depots  at  such 
points  and  in  such  manner  to  best  subserve 
the  public  necessities  and  conveniences.  A 
note  made  payable  to  a  director  or  officer  of 
a  railroad  company  on  condition  that  a  rail- 
road is  to  be  built  to  a  certain  point  by  a 
certain  time  is  void  as  against  public  policy. 
McGuffln  V.  Ck)yle  &  Guss,  85  Pac  954,  959, 
16  OkL  648,  6  L.  R.  A.  (N.  S.)  524. 

"Railroad  companies  are  'quasi  public 
corporations,'  created  for  the  purpose  of  exer- 
cising the  functions  and  performing  the  du- 
ties of  common  carriers.  These  duties  are 
defined  Uy  law,  and  in  accepting  their  char- 
ters they  necessarily  take  with  them  all. the 
duties  and  liabilities  annexed*  and  they  are 
required  to  supply  to  the  extent  of  their  re- 
sources adequate  facilities  for  the  transpor- 
tation of  all  business  offered  and  to  deal  fair.- 
ly  and  impartially  with  their  patrons." 
Louisville  &  N.  R.  Ck).  v.  Central  Stockyards 
Co.,  97  S.  W.  778,  788,  133  Ky.  148  (qUottng 
Louisville  &  N.  R.  Co.  v.  Pittsburg  &  K.  Coal 
Co.,  64  S-  W.  969,  111  Ky.  960,  55  L.  R.  A. 
601,  98  Ain.  St.  Rep.  447). 

A  railroad  company  is  only  a  "quasi  pub- 
lic corporation,"  and  as  such  it  must  not  only 
take  into  consideration  the  public  welfare, 
but  the  private  welfare  of  its  shareholders 
as  well  in  the  location  and  construction  of  its 
line  of  road.  A  donation  to  its  assets 
which  enables  it  to  build  a  contemplated 
line  immediately,  and  a  consideration  in 
part  of  its  immediate  construction,  or  which 
enables  it  to  build  its  line  on  a  route  which 
it  might  not  otherwise  be  able  to  build,  could 
not  be  held  to  be  void  on  the  ground  of  public 
poUcy.  Piper  v.  Choctaw  Northern  Townsite 
k  Improyement  Co.,  85  Pac  965,  967,  16  Okl. 

'*A  railroad  company  Is  a  'quasi  public 
coiporation.* "  Its  duties  with  reference  to 
carrying  freight  and  passengers  are  subjects 


of  le^slatlve  regulation  and  control.  It  Is 
properly  held  to  the  highest  degree  of  care 
for  the  safety  of  the  lives  and  property  thus 
intrusted  to  it,  commensurate  with  the  busi- 
ness in  which  It  is  engaged.  Hence,  since  the 
rights  of  the  public  are  involved  and  the  safe- 
ty of  public  travel  demands  a  clear  track  and 
places  upon  the  railroad  company  the  duty  to 
provide  such  a  track,  one  who  constantly 
rides  upon  the  rails  of  the  railroad  company's 
track  by  means  of  a  bicycle,  and  thereby 
menaces  the  safety  of  public  travel,  may  be 
perpetually  enjoined  therefrom  at  the  in- 
stance of  the  railroad  company.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Spaulding,  77  Paa  106, 
107,  69  Kan.  431,  66  L.  R.  A.  587,  107  Am.  St 
Rep.  175,  2  Ann.  Cas.  546  (citing  St  Joseph  & 
D.  C.  R.  Co.  V.  Ryan,  11  Kan.  603,  15  Am. 
Rep.  357 ;  State  v.  Dodge  City,  M.  &  T.  Ry. 
Co.,  36  Pac  747,  53  Kan.  378,  42  Am.  St  Rep. 
295). 

A  railroad  is  a  "quasi  public  corpora- 
tion'* in  which  the  public  is  interested.  It 
holds  a  franchise  from  the  state-  and  must 
operate  Its  road  or  forfeit  its  franchises. 
Though  the  decisions  are  not  in  harmony  on 
the  question,  the  best  considered  cases  hold 
that  its  right  of  way  cannot  be  sold  on  exe- 
cution or  for  a  street  assessment  Southern 
California  Ry.  Co.  v.  Workman,  79  Pac  586, 
587,  146  CaL  80,  2  Ann.  Cas.  583. 

Since  a  railroad  compani'ls  a  '^quasi 
public  corporation,"  the  property  of  the  rail- 
road Is  private  property  and  cannot  be  taken 
fbr  private  use,  and  therefore  Act  1905  (24 
St  at  Large,  p.  95d),  providing  that  railroad 
Companies  shall  build  side  tracks  connecting 
industrial  enterprises  with  their  main  lines 
for  the  delivery  and  receipt  of  freight,  the 
cost  thereof  to  be  paid  by  l^e^  enterprises  ana 
repaid  by  the  companies  in  annual  install- 
ments of  20  per  cent  of  the  freight  collected. 
Is  violative  of  Const.  U.  S.  Amend,  art  14. 
and  Const  art  1,  ${  5,  17,  as  authorizing  the 
taking  of  private  property  for  private  use. 
Mays  V.  Seaboard  Air  Line  R.,  56  S.  B.  30, 
34,  75  S.  C.  455  (citing  Moore  y.  Columbia  & 
G.  R.  Co.,  16  S.  B.  781,  38  8.  O.  1). 

QUASI  PUBLIC   EMPLOYMBNt 

A  telegraph  company  engaged  in  trans- 
mitting and  delivering  messages  is  engaged 
in  a  "quasi  public  employment,"  carried  on 
for  the  accommodation  of  the  community 
with  a  view  to  the  general  benefit,  and  under 
Rev.  Laws,  c.  122,  f  9,  it  may  not  refuse  to 
receive  a  proper  message,  for  whose  trans- 
mission payment  has  been  tendered.  Yer- 
mllye  v.  Postal  Telegraph  Cable  Co.  of  Mas- 
sachusetts, 91  N.  B.  904,  905,  205  Mass.  598, 
30  L.  R.  A.  (N.  S.)  472. 

QUAY 

See,  also.  Pier. 

The  word  "quay**  (qua!)  includes  a  levee 
on  ttie  bank  of  a  river  and  the  shore  between 
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the  exterior  of  the  levee  and  the  water.  De 
Armas  v.  Mayor,  eta,  of  New  Orleans,  6  La. 
162,  216. 

A  "quay**  is  a  vacant  space  between  the 
first  row  of  buildings  and  the  water's  edge 
used  for  the  reception  of  goods  and  merchan- 
dise imported  or  to  be  exported.  In  the 
CItII  Code  of  Louisiana  it  is  said  to  be  com- 
mon property  to  the  use  of  which  all  the  in- 
habitants of  the  dty,  and  even  strangers, 
are  entitled  in  common,  such  as  the  streets 
and  public  walks.  The  term  is  well  under- 
stood in  all  commercial  countries,  and,  while 
there  may  be  some  difference  of  opinion  as  to 
its  definition,  there  can  be  little  or  none  in 
regard  to  its  popular  and'  commercial  signifi- 
cation. It  designates  a  space  of  ground  ap- 
propriated to  the  public  use,  such  use  as  the 
convenience  of  commerce  requires.  New  Or- 
leans V.  United  States,  10  Pet  [35  U.  S.]  662, 
715,  9  L.  Ed.  573. 

QUESTION 

See  Drawn  in  Question;  Federal  Ques- 
tion; Hypothetical  Question;  Intri- 
cate Question ;  Judicial  Question ;  Ju- 
risdictional Question;  Leading  Ques- 
tion;  Political  Question. 

Any  question,  see  Any. 

The  word  "question"  does  not  necessa- 
rily mean  an  interrogative  inquiry.  As  stat- 
ed in  Bouvier's  Law  Diet.,  it  may  be  a  propo- 
sition, as  ''something  in  controversy,  or 
which  may  be  the  subject  of  a  controversy." 
In  re  Merow,  99  N.  Y.  Supp.  0,  20,  112  App. 
Div.  562. 

QUESTIOK  nr  DIFFEBEHCE 

There  was  ho  "question  in  difference*' 
between  a  justice  of  the  peace  who  had  issued 
a  search  warrant  against  L.  which  had  been 
delivered  to  the  sheriff,  who  had  taken  no 
steps  to  serve  it,  and  L.,  which  could  be  the 
subject  of  an  action  so  as  to  authorize  a 
submission  by  them  of  the  question  whether 
the  justice  had  jurisdiction  to  receive  and 
file  the  affidavit  for  the  warrant  and  to  issue 
the  same  under  Code  Civ.  Proc  |  1188,  pro- 
viding that  the  parties  to  a  "question  in  dif- 
ference" which  might  be  the  subject  of  a 
civil  action  may,  without  action,  agree  on  a 
case  containing  the  facts  on  which  the  con- 
troversy depends,  and  present  a  submission 
of  the  same  to  any  court  which  would  have 
jurisdiction  if  an  action  had  been  brought 
In  re  De  Lucca,  79  Pac.  853,  854,  146  Cal. 
110. 

4)irE8TIOK  OF  EKOIKEZSRIIIO 

The  rule  that,  as  long  as  there  is  no  la- 
tent danger  in  the  construction  or  mainte- 
nance of  appliances,  a  servant  assumes  the 
risk  of  injury  from  the  obvious  character  of 
such  appliances,  has  no  application  between 
carrier  and  passenger;  and  hence^  in  an  ac- 


tion against  a  railroad  by  a  passenger  for 
injuries  in  a  baggage  room,  that  the  construc- 
tion of  the  baggage  room  was  a  "question  of 
engineering,"  meaning  a  question  of  judg- 
ment in  the  construction  of  the  appliance, 
was  not  a  defense;  it  being  the  duty  of  de- 
fendant to  have  the  room  reasonably  safe. 
Bates  V.  Chicago,  M.  &  St.  P.  By.  Co.,  122  N. 
W.  745,  747,  140  Wis.  235,  133  Am.  St.  Rep. 
1069. 

QUE8TIOH  OF  FACT 

When  undisputed  facts  require  the  exer- 
cise of  reason  and  judgment  so  that  one 
reasonable  mind  may  infer  that  a  controlling 
fact  exists  and  another  that  it  does  not  exist, 
there  is  a  "question  of  fact"  as  affecting  the 
Court  of  Appeals'  jurisdiction  of  an  appeal 
from  the  Appellate  Division.  Hlrsch  v. 
Jones,  83  N.  B.  786,  787, 191  N.  X.  195. 

QUI  TAM  ACTION 

When  a  portion  of  the  penalty  went  to 
the  person  or  persons  informing,  and  a  por- 
tion to  the  sovereign,  the  common-law  action 
to  recover  a  penalty  was  styled  a  "qui  tam 
action."  Williams  v.  Wells  Fargo  ft  Co.  Ex- 
press, 177  Fed.  352.  355,  101  C.  C.  A.  328,  35 
L.  B.  A.  (N.  S.)  1034,  21  Ann.  Cas.  699. 

A  "qui  tam  action"  is  "an  action  brought 
by  an  informer  under  a  statute  which  estab- 
lishes a  penalty  for  the  commission  or  omis- 
sion of  a  certain  act  and  provides  that  the 
same  shall  be  recoverable  in  a  civil  action, 
part  of  the  penalty  to  go  to  any  person  who 
will  bring  such  an  action  and  the  remainder 
to  the  state  or  some  other  institution.  It  Is 
called  a  *qui  tam  action*  because  the  plaintiff 
states  that  he  sues  as  well  for  the  state  as 
fbr  himself."  State  ex  rel.  Bodes  v.  Warn- 
er, 94  S.  W.  962,  965,  197  Mo.  650  (quoting 
Black's  Law  Diet  tit  "Qui  Tam"). 

A  prosecution  brought  under  P.  Ll  1880, 
p.  218,  S  13,  prohibiting  cruelty  to  animals, 
with  a  penalty  collectible  in  an  action  of 
debt,  in  fact  followed  the  procedure  prescrib- 
ed by  section  16,  P.  L.  1880,  p.  223,  which  pro- 
vides that  an  offender  may  be  takoi  before 
the  nearest  district  court  or  justice  of  the 
peace,  who  may  fine  him  not  to  exceed  $100. 
Section  15,  P.  L.  1880,  p.  222,  provides  that 
one  half  of  the  fines  and  penalties  collected 
under  the  act  shall  be  paid  to  the  Informer, 
and  the  other  half  to  the  Society  for  the  Pre- 
vention of  Cruelty  to  Animals.  P.  L.  1902,  p. 
500,  declares  that  no  justice  of  the  peace 
resident  in  any  city  where  there  is  a  district 
court  shall  exercise  any  civil  jurisdiction. 
Held  that,  as  the  penalty  recoverable  was 
payable  in  part  to  the  Informer,  the  action 
was  a  "qui  tam  action,"  and  as  such  a  "civil 
action,"  of  which  the  justice  had  no  jurisdic- 
tion. New  Jersey  Soc.  for  Prevention  of 
Cruelty  to  Animals  v.  Buss,  83  Atl.  961,  962» 
83  N.  J.  Law,  450. 
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QUIA  TIMET 

See  Bill  Quia  Timet 

QUICK 

QUICK  AOnOK  TBIPUB  VAXVS 

.  'The  devices  belongisg  to  the  class 
known  as  'quick  action  triple  valves'  are  nsed 
in  connection  witb  the-  ordinary  antomatic 
brake  systems  on  railways.  Th^r  special 
and  peculiar  utility  consists  in  their  adapta- 
tion for  use  in  effecting  the  application  of 
Che  brakes  for  making  emergency  stops." 
Westinghouse  Air  Brake  Ck).  v.  Ghrlstensen 
Engineering  Co.,  12S  Fed.  487,  438,  63  O.  O.  A. 
179. 

QUICK  AKSWEk 

Plaintiff  sold  to  defendant  a  quantity  of 
goods  warranted  to  be  of  good  quality.  De- 
fendant, on  receiving  the  goods,  inspected 
them,  and  on  Saturday  after  5  p.  m.  notified 
plaintiff  by  wire  that  the  goods  were  not  as 
represented,  but  that  they  would  be  accepted 
if  the  price  would  be  reduced  a  specified  sum, 
and  requested  a  "quick  answer."  Plaintiff 
wired  its  bank  to  accept  the  proposed  reduc- 
tion. The  bank  did  not  notify  defendant  of 
the  message  until  the  following  Monday 
morning,  and  defendant  then  wired  plaintiff 
that  he  would  not  take  the  goods.  Held,  that 
defendant's  offer  to  take  the  goods  notwith- 
standing the  breach  of  warranty  was  not  ac- 
<*epted,  so  as  to  become  a  binding  *  contract 
Edgeworth  v.  Talerico  (Tex.)  95  8.  W.  677, 
678. 

QinCK  A88ST8 

Where  a  corporation  credit  statement  re- 
cited that  the  present  mortgages  did  not  cov- 
er any  of  the  "quick  assets"  of  the  company, 
amounting  to  $635,165.35  in  cash,  merchan- 
dise, accounts  receivable,  etc.,  which,  to- 
gether with  equities  in  real  estate  and  ma- 
chinery of  $194,775.01,  made  the  total  assets 
1^^,940.36,  the  term  "quick  assets"  was  used 
merely  to  distinguish  liquid  assets  from 
those  permanently  invested  in  the  business, 
like  real  estate  and  machinery,  and  included 
amounts  charged  against  officers  for  return 
of  part  of  salaries  paid  them  in  a  previous 
year,  in  accordance  with  the  agreement  of 
employment  In  re  American  Knit  Goods 
Mfg.  Co.,  173  Fed.  480,  483,  97  C.  C.  A.  486. 

QUICK  OHIIJ> 

Child  as  including,  see  Chlld->ChUdren 
(In  Criminal  Law). 

QUIESCEiyCE 

As  acquiescence,  see  Acquiescence. 

QUIET 

QiriET  EHJOTMENT 

See  Covenant  for  Quiet  Enjoyment. 


QUIET  ROirSB 

A  ^'quiet,  orderly  house,"  or  placer  for  the 
sale  of  liquors,  within  the  condition  of  a 
bond  providing  that  a  liquor  dealer  shall 
maintain  such  a  place,  is  one  in  which  no 
music,  loud  or  boisterous  talking,  yelling,  or 
indecent,  vulgar  language  is  allowed,  used, 
or  practiced,  or  any  other  noise  calculated  to 
disturb  or  annoy  any  person  residing  or  do- 
ing business  in  that  vicinity.  Adams  v.  State 
(Tex.)  146  S.  W.  1086,  1088w 

QUIRT 

A  "quirt"  is  a  rawhide  whip  plated  vrith 
two  thongs  of  buffalo  hide.  Miller  v.  Meche, 
35  South.  491,  402,  111  La.  143  (quoting  Web- 
ster, Diet.). 

QUIT 

The  word  **quit"  Is  a  contraction  of  the 
word  '^acquit,"  meaning  to  discharge.  Sher- 
man V.  Sherman,  122  N.  W.  439,  443,  23  S.  D. 
48a 

QurrouoM 

''Quitclaim"  means  in  law  to  release  a 
claim  to  by  deed  without  covenants  of  war- 
ranty against  adverse  and  paramount  titles. 
Bannard  v.  Duncan,  112  N.  W.  853,  355,  79 
Neb.  189,  126  Am.  St  Rep.  661  (quoting  and 
adopting  definition  in  Webst.  Diet.). 

The  words  "remise,"  "release,"  and 
"quitclaim"  each  mean  to  discharge.  An 
agreement  between  the  owners  of  land  and  a 
railroad  company  stated  that,  In  considera- 
tion of  a  certain  sum  paid,  the  owners  "do 
hereby  discharge  and  forever  release"  the 
railroad  company  from  all  damages  and 
claims  whatsoever  on  account  of  the  taking, 
etc.,  of  the  land,  had  the  effect  of  a  formal 
quitclaim  deed,  the  operative  words  of  which 
are  "remise*,  release,  and  forever  quitclaim," 
and  served  to  discharge  and  release  the  rail- 
road company  from  all  claims  of  ownership 
and  title  to  the  lands,  constituting  the  trans- 
action a  grant  of  real  property,  which  as 
thoroughly  -devested  the  grantors  of  their 
title  as  a  warranty  deed  with  full  covenants 
of  title.  Sherman  v.  Sherman,  122  N.  W.  439, 
443,  28  S.  D.  486. 

Where  a  deed  recites  that,  in  considera- 
tion of  a  specified  sum  paid  by  the  grantee 
to  the  grantor,  the  grantor  has  sold,  convey- 
ed, and  by  the  deed  sells  and  conveys  to  the 
grantee,  property  described,  and  binds  the 
grantor  to  deed,  "quitclaim,  assign,  sell  and 
transfer"  the  premises  to  the  grantee,  the 
use  of  the  word  "quitclaim"  therein  does  not 
show  that  this  is  a  "quitclaim  deed"  in  the 
strict  sense  of  that  species  of  conveyance, 
the  other  language  indicating  an  intention 
that  the  deed  is  more  than  a  quitclaim  deed, 
and  conveys  the  premises  of  the  grantee,  who 
is  entitled  to  the  protection  of  a  bona  fide 
purchaser,  where  he  paid  the  purchase  mon- 
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ey  without  notice  of  the  daim  of  a  third  per- 
son. Allen  Y.  Anderson  &  Anderson  (Tex.) 
96  S.  W.  54,  56. 

QUITCLAIM  DE£B 

See  Good  and  Sufficient  Quitclaim  Deed. 

A  **qultclalm  deed"  is  defined  as  *'a  deed 
In  the  nature  of  a  release,  containing  words 
of  release  and  grant  It  conveys  such  inter- 
est as  the  grantor  may  have,  without  cove- 
nants of  title."  A  deed  In  which  the  grant- 
ing clause  states  the  grantors  "do  convey, 
grant,  remise,  release  and  quitclaim  all  their 
right,  title,  estate,  interest,  property,  and 
equity  In  and  to  the"  real  estate  described,  is 
a  ''quitclaim  deed,"  and  is  not  within  the 
statute  providing  that  a  covenant  against  in- 
cumbrances will  be  implied  from  the  word 
"grant,"  and  that  after-acquired  title  of  the 
grantor  passes  to  the  grantee,  and  hence  title 
acquired  by  the  assignment  to  the  grantors 
of  a  certificate  of  sale  under  a  mortgage  in 
force  at  the  date  of  the  deed  does  not  pass 
to  the  grantee.  State  v.  Eemmerer,  84  N. 
W.  771,  773,  14  S.  D.  169  (quoting  and  adopt- 
ing definition  in  And.  Law  Diet). 

Under  an  agreement  to  convey  by  "quit- 
claim deed/'  the  vendor  is  under  no  obligation 
to  do  more  than  quitclaim  his  interest  in  the 
land  and  is  not  required  to  give  a  good  titla 
McNeills  V.  Hllkowski,  107  N.  W.  965,  98 
Minn.  127. 

A  deed  with  a  habendum  clause  "to  have 
and  to  hold  the  above-described  premises" 
and  with  a  general  warranty  of  all  the  said 
premises  with  a  description  of  the  land 
"herein  conveyed"  was  not  a  "quitclaim 
deed,"  but  conveyed  the  land  and  not  a  mere 
chance  of  title.  Merriman  v.  Blalack,  122 
S.  W.  403,  409,  67  Tex.  Civ.  App.  270. 

"In  form,  a  'quitclaim  deed'  is  like  the 
common-law  release,  a  derivative  or  secondary 
common-law  form.  In  substance,  it  is  simi- 
lar to  an  original  common-law  deed  creating 
an  estate,  and  not  requiring  for  its  operation 
any  estate  in  possession  or  otherwise  in  the 
grantee.  In  effect,  it  transfers  to  the  grantee 
whatever  interest  the  grantor  has  in  the 
property  described,  be  it  a  fee,  chattel  inter- 
est, a  mere  license,  or  nothing  at  all.  A  quit- 
claim deed  operates  as  a  release  only  of  such 
interest  as  the  grantor  has  or  as  may  be  spe- 
cifically named,  and  it  does  not  operate  as  an 
estoppel  on  the  grantee,  so  as  to  preclude 
him  from  denying  that  he  received  any  estate 
thereby  or  from  setting  up  rights  under  su- 
perior titles.  Bryan  v.  Eason,  61  S.  E.  73, 
74, 147  N.  C.  284. 

There  is  no  difference  in  their  operative 
force  between  a  conveyanoe  in  the  form  of 
release  and  quitclaim  and  one  in  the  form  of 
a  grant,  bargain,  or  sale.  Under  a  statute 
providing  that  a  "quitclaim  deed"  may  be 
substantially  the  same  as  a  warranty  deed 
with  the  word  "quitclaim"  inserted  in  con- 
nection with  the  words  "do  hereby  grant, 


bargain,  sell  and  convey"  as  follows,  "do 
hereby  quitclaim,  grant,  bargain,  sell  and  con- 
vey," and  by  omitting  the  words  "and  war- 
rant the  title  to  the  same,"  providing  that  a 
quitclaim  deed  made  in  substantial  compli- 
ance with  the  provisions  of  the  act  f^hall  con- 
vey all  the  right,  title,  and  interest  of  the 
maker,  deed  by  which  the  parties  of  the  first 
part  "remised,  released,  and  quitclaimed"  and 
by  these  presents  do  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns, 
remise,  rdease,  and  forever  quitclaim  unto 
the  other  party,  his  heirs  and  assigns,  all' 
their  right,  title,  estate,  claim,  and  demand, 
both  at  law  and  in  equity,  all  and  in  the  prop- 
erty described,  was  valid,  being  a  substantial 
compliance  with  the  act.  Mosier  v.  Momsou, 
74  Pac.  905,  906,  13  Okl.  41. 

As  oonvejanoe 

See  Ck>nveyance. 

QUITE  VIOLENT 

The  unexpected  jarring  of  a  passenger 
car,  variously  described  as  "swift,"  "quite 
violent,"  "terrible,"  "awful,"  •'very  severe," 
and  "unexpected,"  as  the  train  was  passing 
over  a  cross-over  switch  used  during  the  re- 
pair of  one  of  the  railroad  company's  bridges, 
which  resulted  in  a  passenger,  who  was 
standing  near  the  open  door  of  a  car,  being 
thrown  from  the  car  and  injured,  did  not  con- 
stitute negligence  on  the  part  of  the  carrier. 
Foley  V.  Boston  &  M.  R.  R.,  79  N.  E.  765,  766, 
193  Mass.  332,  7  L.  R.  A  (N.  S.)  1076. 

QUO  WARRANTO 

See  Information  in  the  Nature  of  Quo 
Warranto. 

The  "writ  of  quo  warranto"  is  a  common: 
law  process  which' became  obsolete  in  Eng- 
land before  the  Revolution.  This  was  a  civil 
proceeding  and  issued  out  of  chancery  as  a 
right  in  favor  of  the  crown  and  against  de- 
fendant Meehan  v.  Bachelder,  59  Atl.  620, 
73  N.  H.  113,  6  Ann.  Cas.  402. 

"Quo  warranto"  is  in  the  nature  of  a 
direct  proceeding,  in  which  the  title  to  an 
oflflce,  as  evidenced  by  the  record,  is  assailed. 
Daniels  v.  Newbold,  100  N.  W.  1119,  1120,  125 
Iowa,  193. 

"Quo  warranto"  is  the  appropriate  reme- 
dy by  which  to  test  the  title  to  office  in  a  pri- 
vate corporation.  Hankins  v.  Newell,  66  Atl. 
929,  930,  75  N.  J.  Law,  26. 

"Quo  warranto"  is  the  proper  legal  pro- 
ceeding to  determine  the  right  to  an  office 
or  franchise,  or  to  oust  the  defendant  there- 
from if  his  title  is  found  to  be  defective,  or 
if  his  franchise  has  been  forfeited  or  has  ex- 
pired. State  ex  rel.  Juny  v.  Louisiana,  B.  G. 
&  A.  Gravel  Road  Co.,  86  S.  W.  170, 172,  187 
Mo.  439. 

The  purpose  of  a  "quo  warranto"  at  com- 
mon law  and  in  the  territory  of  New  Mexico 
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is  to  oast  the  respondent  from  an  oiBce  which 
he  is  alleged  to  hold  unlawfully,  and  not  to 
install  the  relator  or  any  person  Into  such  of- 
fice. Albright  V.  Territory,  79  Pac.  719,  722, 
13  N.  M.  64, 11  Ann.  Cas.  1165. 

The  purpose  of  the  remedy  by  "quo  war- 
ranto" Is  the  recovery  of  an  office  or  to  oust 
from  office  the  occupant.  The  occupant  who 
already  has  the  office  and  Is  in  possession 
needs  no  such  relief,  and  his  sole  remedy 
against  unwarranted  intrusion  or  interfer- 
ence is  by  injunction  until  the  adverse  claim- 
ant shall  establish  his  title  to  the  office  in  a 
court  of  law.  Callaghan  v.  Irvin,  90  S.  W. 
335,  337,  40  Tex-  av.  App.  463. 

"Quo  warranto"  is  the  remedy  or  pro- 
ceeding where  the  state  inquires  into  the  le- 
gality of  the  claim  which  a  party  asserts  to 
an  office  or  franchise,  and  to  oust  him  from 
its  enjoyment  if  the  claim  be  not  well  found- 
ed, or  to  have  the  same  declared  forfeited 
and  recover  it,  If,  having  once  been  rightful- 
ly possessed  and  enjoyed,  it  has  become  for- 
feited for  misuser  or  nonuser.  Moody  v. 
I^wrimore,  86  S.  W.  400,  402,  74  Ark.  421 
(quoting  and  adopting  the  definition  in  2 
.SpelL  Extr.  Rem.  {  1766). 

"Quo  warranto"  is  the  proper  method  of 
determining  disputed  questions  of  title  to 
public  office,  yet  a*  mere  groundless  assump- 
tion of  an  election  on  the  part  of  a  person 
claiming  title  to  public  office,  and  the  appar- 
ent exercise  of  the  functions  of  the  office  de 
facto,  will  not  deter  the  court,  as  a  prelim- 
inary question,  from  examining  the  uncon- 
troverted  facts  before  it  for  the  purpose  of 
determining  who  has  prima  facie  title,  not- 
withstanding the  person  claiming  the  adverse 
title  may  not  be  a  party  to  the  proceeding. 
Matney  v.  King,  93  Pac.  737,  745,  20  Okl.  22. 

"  *Quo  warranto*  had  its  origin  in  the 
theory  that  all  special  privileges  (franchises) 
wUich  are  conferred  upon  an  individual  or 
corporation,  and  do  not  belong  to  the  cltisens 
of  the  county  generally  as  a  matter  of  com* 
mon  right,  are  the  gift  or  grant  of  the  king. 
Vtiea  therefore  it  was  claimed  that  such  spe- 
cial privilege  had  been  usurped  without  ^t 
or  grant  thereof  from  the  sovereign,  or  where 
the  privilege  so  conferred  was  alleged  to  have 
been  abused  or  the  conditions  thereof  had  not 
been  observed,  a  writ  was  issued  at  the  suit 
of  the  crown  requiring  the  party  charged 
with  the  usurpation  to  appear  and  show  by 
what  warrant  or  authority  he  assumed  to 
exercise  the  privilege  thus  challenged.  The 
use  of  the  writ  in  this  form  was  superseded 
by  what  was  termed  'proceedings  in  the  na- 
ture of  quo  warranto.*  ♦  ♦  ♦  Both  quo 
warranto  and  proceedings  in  the  nature  of 
quo  warranto  partook  of  the  character  of 
crhninal  proceedings.**  Code,  tit.  21,  c.  9, 
aroids  the  use  of  the  words  "quo  warranto*' 
or  **proccedings  in  the  nature  of  quo  war- 
ranto.** Its  effect  is  to  secure  the  essential 
purpose  formerly  effected  by  auch  proceed- 


ings, i.  e.j  the  vindication  of  public  rights 
and  public  interests  against  usurpation  by 
invoking  the  ordinary  powers  of  the  court 
and  conforming  to  the  ordinary  rules  of  pro- 
cedure, subject  only  to  the  modification  ex- 
pressly mentioned  therein.  State  ex  rel.  Ful- 
lerton  v.  Des  Moines  City  Ry.  Co.,  109  N.  W. 
867,  870,  135  Iowa,  604. 

"The  words  *quo  warranto,'  as  used  in 
Const  art  3,  |  8,  giving  the  Supreme  Court 
original  Jurisdiction  of  quo  warranto  proceed- 
ings, are  used  as  if  their  meaning  were  a 
matter  of  common  ^inderstanding,  and  there 
must  have  existed  at  the  time  the  Constitu- 
tion was  adopted  a  body  of  knowledge  in 
which  the  terms  were  concurrent  and  to 
which  resort  may  be  had  to  ascertain  their 
signification.  ♦  ♦  ♦  When  the  Constitu- 
tion was  adopted,  various  notions  were  en- 
tertained respecting  some  of  the  essential 
common-law  features  of  Jurisdiction  in  quo 
warranto.  By  some  courts  it  was  held  that 
all  the  virtues  of  the  ancient  prerogative  writ 
of  right,  the  writ  of  quo  warranto,  still  per- 
sisted, while  it  was  contended  by  others  that 
proceedings  d  that  nature  had  been  entirely 
superseded  by  informations  in  the  nature  of' 
quo  warranto;  and  It  was  the  opinion  of 
many  that  the  naming  of  one  remedy  differ- 
entiated it  from  the  other.  •  •  *  In 
framing  the  Constitution,  the  piirpose  ap- 
pears to  have  been  to  •  confer  Jurisdiction 
broadly,  and  language  was  chosen  which 
avoided  the  consequences  of  this  diversity 
of  opinion,  and  authorized  all  the  relief  which 
at  common  law  could  be  given  by  a  quo  war- 
ranto proceeding  of  any  kind.  ♦  ♦  ♦  Such 
was  the  interpretation  placed  upon  the  Con- 
stitution by  the  Legislature  of  1868,  which 
in  regulating  the  procedure  authorized  a  civil 
action  in  any  case  in  which  a  remedy  might 
formerly  have  been  obtained  either  by  the 
writ  of  quo  warranto  or  by  an  Information 
in  the  nature  of  quo  warranto.  Hence  the 
court  possesses  all  the  jurisdiction  which  the 
common  law  afforded  in  quo  warranto  in  any 
form.  ♦  •  •  The  writ  was  of  a  dvil  na- 
ture. The  information  in  the  nattire  of  quo 
warranto  was  originally  criminal  in  form  and 
purpose,  the  object  of  the  proceeding  being 
not  merely  to  oust,  but  to  fine,  the  usurper. 
♦  •  ♦  In  the  progress  of  time,  the  fine  fell 
to  'a  nominal  amount  and  its  imiM)Sition  was 
ultimately  discontinued  in  England,  though 
the  practice  still  prevails  In  some  of  the 
American  states.  ♦  ♦  ♦  Therefore,  through 
a  gradual  process  of  evolution,  the  procedure 
by  information  became  essentially  dvil  in 
character.**  State  ex  reL  Jackson  v.  Anheus- 
er-Busch Brewing  Ass'n,  90  Pac.  777,  778.  76 
Kan.  184  (citing  State  v.  Foster,  3  Pac.  534, 
32  Kan.  14). 

As  elvil  prooeedins 

Quo  warranto  is  a  civil  action  to  redress 
a  public  wrong  or  enforce  a  public  right. 
State  ex  rel.  Attorney  General*  v.  Norcross, 
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112  N.  W.  40,  43,  1S2  Wis.  534,  122  Am.  St 
Rep.  09& 

Under  Code  1896,  |  3428,  "quo  warranto** 
is  a  ciTil  action,  and  the  complaint  mnst  al* 
lege  tbe  act  or  omission  complained  of  con- 
cisely and  clearly,  and  If  faulty  in  that  re- 
spect it  is  demurrable.  State  ex  rel.  Good- 
game  ▼.  Matthews,  45  South.  307,  153  Ala. 
646. 


As  laf  ( 


tlom  in  amtwe  of  quo 


The  term  "quo  warranto,'*  used  in  Gen. 
St  1878,  c.  63,  i  1,  relating  to  informations 
in  the  nature  of  quo  warranto,  must  be  deem- 
ed to  refer  to  "an  information  in  the  nature 
of  quo  warranto*'  as  existing  at  the  common 
law.  State  ex  reL  Young  t.  Village  of  Kent, 
104  N.  W.  948,  953,  96  Minn.  255,  1  U  R.  A. 
(N.  S.)  826,  6  Ann.  Cas.  905. 

'  The  modem  proceeding  in  "quo  warran- 
to," known  as  the  information  in  the  nature 
of  a  writ  of  quo  warranto,  was  originally  a 
criminal  proceeding;  the  common-law  writ 
of  quo  warranto  having  become  obsolete  long 
before  the  American  Revolution.  Hence  un- 
der a  state  statute  authorising  the  issuance 
of  wilts  of  quo  warranto,  the  court  may  is- 
sue Informations  In  the  nature  of  writs  of 
quo  warranto.  Meehan  y.  Bachelder,  59  Atl. 
620,  73  N.  H.  113,  6  Ann.  Ca&  462. 

"Quo  warranto,"  as  used  in  Const  Mo. 
art  6,  I  3,  providing  that  the  Supreme  Court 
shall  have  power  to  issue  writs  of  "quo  war- 
ranto," was  intended  to  convey  in  abbreviat- 
ed form  the  meaning  that  phrase  had  for  so 
long  a  prior  period,  and  so  continually  used 
to  mean  'Information  in  the  nature  of  quo 
warranto,  etc" ;  the  writ  having  fallen  into 
disuse  in  England  and  the  proceeding  having 
been  conducted  by  information.  State  ex 
inf.  Hadley  v.  Standard  Oil  Co.,  116  S.  W. 
902,  1008,  218  Mo.  1. 

The  constitutional  provision  giving  the 
Supreme  Court  original  Jurisdiction  of  "writs 
of  quo  warranto"  does  not  confine  sudli  Juris- 
diction to  a  quo  warranto  proceeding  proper, 
but  extends  the  same  to  proceedings  by  in- 
formation in  the  nature  of  quo  warranto; 
the  words  "writ  of  quo  warranto"  being  used 
in  the  Constitution  as  the  legal  equivalent 
and  synonym  of  "information  in  the  nature 
of  quo  warranto,"  which  is  the  modem  sub- 
stitute for  the  ancient  writ  of  quo  warran- 
to. State  ex  inf.  Hadley  v.  Standard  Oil  Co., 
116  S.  W.  902,  1008,  218  Mo.  h 


Xaf  onuitioiL  In  the  amture  of  quo 
ranto  dlstliifl^viil&ed 

The  ancient  writ  of  "quo  warranto"  was 
in  the  nature  of  a  writ  of  right,  invocable  by 
the  king  against  persons  claiming  or  usurp- 
ing an  office  or  liberty,  to  inquire  by  what 
authority  they  asserted  right  thereto,  and  the 
Judgment  was  conclusive  even  as  against  the 
crowUf  while  a  proceeding  by-  "information  in 


the  nature  of  quo  warranto"  is  properly  a 
criminal  prosecution  Instituted  not  only  to 
fine  the  usurper,  but  to  oust  him  from  the  of- 
fice, franchise,  or  liberty.  State  v.  Seng- 
stacken,  122  Pac.  292,  295,  61  Or.  455. 

QUORUM 

Majority  of  quorum,  see  Majority. 

A  "quorum"  is  a  majority  of  an  aggre- 
gate body  of  men  in  absence  of  express  pro- 
vision to  the  contrary.  Gumaer  v.  Cripple 
Creek  Tunnel,  Transp.  &  Min.  Co.,  90  Pac.  81. 
84,  85,  40  Colo.  1,  122  Am.  St  Rep.  1024,  13 
Ann.  Cas.  781. 

"Of  assemblages  of  political  parties  reg- 
ularly called,  those  who  actually  assemble 
constitute  a  'quorum.' "  Walling  v.  Landson, 
97  Pac.  396,  410, 15  Idaho,  282. 

Where  an  act  constituting  the  board  of 
police  commissioners  did  not  define  how 
many  should  constitute  a  "quorum,"  the  usu- 
al parliamentary  rule  should  apply,  and  three 
of  the  four  members  thereof  will  constitute 
a  "quorum."  McManus  v.  Board  of  Police 
Com'rs  of  aty  of  Newark,  62  Aa  997,  998, 
73  N.  J.  Law,  307. 

-  Under  Const  art  5,  |  11,  providing  that 
when  the  Supreme  Court,  Court  of  Criminal 
Appeals,  Court  of  Civil  Appeals,  or  any  mem- 
ber of  either,  shall  be  disqualified  to  hear 
any  case,  the  same  shall  be  certified  to  the 
Grovemor,  who  shall  commission  the  requisite 
number  of  persons  for  the  determination  of 
the  case,  etc.,  the  disqualification  of  one  of 
the  Judges  of  the  Court  of  Criminal  Appeals 
does  not  require  the  appointment  of  a  special 
Judge;  but  the  remaining  Judges  who  are 
qualified,  being  a  quorum,  may  determine  the 
case.  The  question  of  the  number  of  Judges 
necessary  to  authorize  the  transaction  of 
business  by  a  court  is  as  a  general  rule  to 
be  determined  from  the  Constitution  or  statu- 
tory provisions  creating  and  regulating 
courts,  and  as  a  general  rule  a  majority  of 
the  members  of  a  court  is  a  "quorum"  for  the 
transaction  of  business  and  the  decision  of 
cases.  Long  v.  State,  127  S.  W.  551,  557,  59 
Tex.  Cr.  R.  103,  Ann.  Cas.  1912A,  1244. 

Pub.  Acte  1903,  No.  232,  S  10,  provides 
that  a  majority  of  the  directors  of  every  man- 
ufacturing or  mercantile  corporation  conven- 
ed according  to  the  by-laws  shall  constitute  a 
quorum  for  the  transaction  of  business,  and 
the  stockholders  holding  a  majority  of  the 
stock  at  any  meeting  shall  be  capable  of 
transacting  the  business  of  that  meeting,  ex- 
cept as  herein  otherwise  provided,  and  that 
at  all  meetings  of  such  stockholders  each 
share  shall  be  entitled  to  one  vote;  stock- 
holders being  permitted  to  vote  in  person  or 
proxy.  Held  that,  in  order  to  constitute  a 
statutory  quorum  to  hold  a  lawful  meeting  of 
stockholders  for  the  transaction  of  t>usine88, 
a  majority  of  all  the  stock  must  be  represent- 
ed in  person  or  by  proxy.    Hill  v.  Town,  138 
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N.  W.  334,  336,  172  Mich.  608,  42  L.  R.  A. 

(N.  S.)  799. 

QUOTATION 

See  ContiBuous  QuotatloDfl. 

QUOTATXOH  OF  PBIGX8 

"A  'quotation  of  prices'  Is  not  an  offer 
to  sell  in  the  sense  that  a  complete  contract 
will  arise  out  of  the  mere  acceptance  of  the 
rate  offered  or  the  giving  of  an  order  for 
merchandise  in  accordance  with  the  proposed 
terms.  It  requires  the  acceptance  by  the  one 
naming  the  pri£e  of  the  order  so  made  to 
complete  the  transaction.    Until  thus  com- 


pleted, there  is  no  mutuality  of .  obligation.'* 
Buckberg  v.  Washburn-Crosby  Co.,  92  S.  W. 
733,  734,  116  Mo.  App.  701. 

QUOTIENT  VERDICT 

A  "quotient  verdict"— that  is,  a  verdict 
based  upon  the  average  Judgment  of  all  the 
Jurors — ^is  not  illegal,  where  it  does  not  af- 
firmatively appear  that  there  was  an  agree- 
ment beforehand  to  abide  by  the  average  of 
the  amounts  the  Jurors  were  in  favor  of 
awarding;  the  presumption  of  law  being 
that  no  such  arrangement  was  made.  State 
ex  reL  Senter  v.  Cowell,  102  S.  W,  573,  674, 
125  Mo.  App.  348. 


B.L.D. 


94 


RAGS 


R 


R.  L  D. 

The  abbreviation  **It.  L.  D.,"  as  tised  In 
the  blanks  and  reports  of  the  United  States 
revenue  service,  means  '^retail  liqnor  dealer.** 
State  V.  Nippert,  86  Pac.  418,  479,  74  Kan. 
371. 

The  courts  will  take  Judicial  notice  that 
the  abbreviations  "R.  L.  D."  as  used  in  the 
records  of  the  collector  of  internal  revenue, 
mean  "Retail  Liquor  Dealer."  Billingsley  v. 
State,  113  Pac.  241,  243,  4  Okl.  Cr.  597. 

R.  M.  L  D. 

Courts  take  Judicial  notice  that  the  in- 
itials "R.  M.  L.  D.,'*  used  in  the  records  of 
the  internal  revenue  office  to  designate  the 
business  for  which  a  permit  has  been  issued, 
mean  "retail  malt  liquor  dealer.**  CJity  of 
Topeka  v.  Stevenson,  99  Pac.  589,  79  Kan. 
394,  131  Am.  St  Rep.  297,  17  Ann.  Cas.  491. 


RACE 

See  Colored  Race ;  Mill  Race. 
Separation  of  as   within  police  power, 
see  Police  Power. 

The  term  "race'*  primarily  means  an  eth- 
nical stock;  a  great  division  of  mankind  hav- 
ing in  common  certain  distinguishing  physical 
peculiarities,  constituting  a  comprehensive 
class  appearing  to  be  derived  from  a  distinct 
primitive  source.  A  second  definition  is  a 
tribal  or  national  stock;  a  division  or  sub- 
division of  one  of  the  great  racial  stocks  of 
mankind,  distinguished  by  minor  peculiari- 
ties. The  word  "race**  connotes  descent.  In 
re  Halladjian,  174  Fed.  834,  837. 


An  actual  and  not  a  feigned  trial  of 
speed  is  necessary  to  constitute  a  "race.** 
Lockman  v.  Cobb,  91  S.  W.  546,  550,  77  Ark. 
279  (citing  and  adopting  Webb  v.  Fulchire, 

25  N.  C.  485,  40  Am.  Dec.  419). 

■ 

Sess.  Acts  1905,  p.  185,  c.  82,  is  entitled 
"A  bill  to  be  entitled  *An  act  to  prohibit  gam- 
bling on  races.*  *'  Section  1  provides  that  It 
shall  be  unlawful  to  gamble  upon  the  result 
of  any  trial  or  contest  of  skill  or  power  of 
endurance  of  man  or  beast.  Section  2  is  not 
confined  to  the  matter  of  betting  or  wagering 
on  races,  but  extends  to  every  bet  or  wager, 
whatever  may  be  the  subject  thereof.  Held, 
that  the  word  "races,**  as  used  in  the  title, 
embraces  only  contests  of  progression,  in- 
cluding speed  and  endurance,  and  that  the 
subject-matter  of  the  act  is  not  within  the 
title,  as  required  by  Const,  art,  2,  §  17, 
which  provides  that  no  bill  shall  become  a 
law  which  embraces  more  than  one  subject, 
that  subject  to  be  expressed  in  the  title. 
State  v.  Hayes,  93  S.  W.  98,  99,  116  Tenn.  40. 


RACER 

A  "racer"  is  the  name  applied  to  car- 
riers used  for  delivering  the  strands  of  leath- 
er to  be  braided  in  a  whiplash-braiding  ma- 
chine.   Mesick  v.  Hassler,  134  Fed.  395. 

RADIATION 

A  contract  for  the  installation  of  a 
heating  plant  in  a  residence,  stipulating 
that  the  boiler  and  radiators  shall  be  of  suffl- 
.cient  capacity  to  heat  the  building,  requires 
the  installation  of  a  boiler  and  radiators 
which,  when  constructed  and  Joined  together, 
will  produce  the  results  promised;  "radia- 
tion** referring  to  the  heating  capacity  of  the 
radiators  when  connected  with  the  boiler. 
Cooper  V.  Scott  Co.,  120  N.  W.  631,  633,  143 
Iowa,  744. 

RADIUS 

Under  a  rule  of  a  telegraph  company  pro- 
viding that  messages  will  be  delivered  free 
within  "a  radius**  of  one-half  mile  from  the 
office,  a  straight  line  is  meant,  without  regard 
to  distance  by  the  nearest  traveled  route. 
George  v.  State,  84  S.  W.  1057,  1058,  47  Tex. 
Cr.  R.  545. 

RAFFLE 

A  "raffle**  Is  a  game  of  perfect  chance  In 
which  every  participant  is  equal  with  every 
other  in  the  proportion  of  his  risk  and  pro- 
spective gain,  and  the  price  is  a  common  fund 
or  that  which  is  purchased  by  a  common 
fund.  Risien  v.  State,  71  S.  W.  974,  975,  44 
Tex.  Cr.  R.  413  (citing  Stearnes  v.  State,  21 
Tex.  692). 

RAFT 

See  Sack  Raft 


"Raftage**  is  the  expense  of  floating  and 
running  logs  to  market  Moss  Point  Lumber 
Co.  V.  Thompson,  35  South.  828,  83  Miss.  499. 

RAGS 

Clippings  of  woolen  material,  produced 
in  the  process  of  making  up  garments,  are 
"rags,'*  within  both  the  popular  and  the 
commercial  signification  of  the  term.  Unit* 
ed  States  v.  Pearson  ft  Enmiott,  131  Fed. 
571,  572 ;   Id.,  137  Fed.  1021,  70  O.  C.  A.  306. 

The  provision  for  "rags'*  in  paragraph 
648,  Tariff  Act  July  24,  1897,  c.  11,  |  2,  Free 
List,  30  Stat  201,  includes  coarse  pieces  of 
jute  bagging  which  are  in  their  condition  as 
torn  from  cotton  bales,  and  are  not  suffi- 
ciently large  and  otherwise  suitable  for  other 
use  than  as  mere  rags  in  stuffing  and  aa 
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paper    stock.      Train-Smith   Co.    y.   United 
States,  140  Fed.  113. 

Selected  pieces  of  second-hand  Jute  bag- 
glng,  intended  for  patching  the  covering  of 
cotton  bales,  are  not  '*bagglng  for  cotton, 
gnnny  doth,  and  similar  fabrics,  suitable  for 
ooTering  cotton,"  under  Tariff  Act  July  24, 
1897,  c.  11,  ft  1,  Schedule  J,  par.  844,  30 
Stat  181,  nor  '*rag8,"  under  section  2,  Free 
List,  par.  648,  30  Stat.  201,  but  are  dutiable 
as  '^waste"  under  section  1,  Schedule  N,  par. 
463,  30  Stat  194.  United  States  t.  Davies, 
100  Fed.  466,  467,  87  G.  0.  A.  672. 

RAIL 

The  term  "rails,**  as  used  in  Const,  art 
13, 1 10,  relating  to  taxation  of  railroad  com- 
panics,  means  simply  the  rails  in  place  on  the 
roadbed  constituting  the  superstructure  of 
the  railroad.  San  Francisco  &  S.  J,  V.  Ry. 
Co.  V.  City  of  Stockton,  84  Pac.  771,  774, 149 
Cal.  83. 

The  word  **ralls"  in  Const  art.  13,  I  10, 
proTiding  that  the  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  railroads  op- 
erating in  more  than  one  county  shall  be  as- 
sessed by  the  State  Board  of  Equalization, 
does  not  Include  spur  tracks  and  switches, 
though  on  the  actual  roadway.  Atchison,  T. 
ft  S.  F.  Ry.  Co.  y.  Los  Angeles  County,  111 
Pac.  250,  251, 158  Cal.  437. 

Steel  rails,  which  are  new,  but  by  reason 
of  defects  are  depreciated  in  value,  but 
which  have  not  lost  their  character  or  identi- 
ty as  ''rails,**  are  not  within  the  provision  In 
paragraph  122,  Schedule  C,  {  1,  Tariff  Act 
July  24,  1897,  30  Stat  150,  c.  11,  for  "scrap 
steel  •  ♦  ♦  fit  only  to  be  remanuf  actur- 
ed,"  but  are  dutiable  as  "rails"  under  para- 
graph 130,  30  Stot  160,  even  though  they 
may  be  intended  to  be  used  as  scrap  iron. 
Illinois  Cent  R.  Co.  v.  McCall,  147  Fed.  025. 

The  word  "rail*'  ordinarily  means  a  strip 
of  timber  or  metal  generally  used  for  wheels 
to  run  on,  and  as  used  in  a  contract  to  de^ 
lirer  to  defendant  piles  **t.  o.  b.  cars  at  N. 
k  S.  rail"  could  not  be  construed  to  mean  an 
established  railroad  siding  in  absence  of  evi- 
dence showing  that  that  meaning  was  intend- 
ed, so  that  in  an  action  on  the  contract, 
parol  evidence  was  admissible  that  the  mean- 
ing of  the  word  was  determined  by  the  par- 
ties by  defendant  on  plaintiff's  demand,  des- 
ignating the  place  of  delivery,  at  which  place 
plaintiff  delivered  the  piles.  Willis  v.  Jar- 
rett  Conat  Co.,  67  S.  B.  265,  267,  152  N.  C. 
100. 

RAILING 

The  word  "railing**  In  a  statute  author- 
izing actions  against  towns  for  injuries  by 
detects  in  a  bridge,  culvert,  etc.,  or  danger- 
ous embankments  and  defective  railings, 
means  a  railing  necessary  to  guard  travelers 


from  going  over  dangerous  embankments, 
and  not  railings  used  as  handrails,  and  a  pe- 
destrian injured  while  using  steps  leading 
from  a  sidewalk  to  a  crosswalk  over  a  street, 
by  reason  of  slipping  on  the  ice  on  steps,  can- 
not recover  because  of  the  absence  of  a  hand- 
rail. Wentworth  v.  Town  of  Plttsfleld,  62 
Atl.  218,  219.  73  N.  H.  358. 

RAILROAD— RAILWAY 

See  Belt  Railroad;  Branch  Railroad; 
City  Railway;  Connecting  Railroad; 
Continuous  Railroad ;  Interurban 
Railroad;  Lateral  Railroad;  Line  of 
Railroad;  Margin  of  Railroad;  One 
Railroad;  Over  Whole  Line  of  Rail- 
road; Parallel  Railroads;  Part  of 
Railroad;  Practical  Railroad  Opera- 
tives ;  Proprietor  of  Railroad ;  Scenic 
Railway;  Single  Railroad;  Steam 
Railroad;  Street  Surface  Railroad; 
Suburban  Railroad ;  Surface  Railroad ; 
Tram  Railroad ;  Trunk  Railway ;  Val- 
ue of  Railroad. 

Any  business  connected  with  said  rail- 
way, see  Any. 

Any  other  railroad,  see  Any  Other. 

Any  railroad,  see  Any. 

Complete  rallMad,  see  Complete — Com- 
pletion. 

Connecting  branch  of  railroad,  see  Con- 
necting Branch. 

Control  of  railroad,  see  Control. 

Employed  on  railroad,  see  Employed. 

Engaged  in  operation  of  railroad,  see  En- 
gaged. 

Extension  of  railroad,  see  Extension. 

Facilities  of  railroads,  see  Facilities. 

Improvement  of  railroad,  see  Improve- 
ment 

Location  of  railroad,  see  Location. 

Operating  railroad,  see  Operate. 

Owner  of  railroad,  see  Owner. 

Plant  of  railroad,  see  Plant 

System  of  railroad,  see  System. 

Use  of  railroad,  see  Use — Used. 

A  "railroad"  is  an  entity;  Its  being  is 
created  by  a  charter  granted  by  the  com- 
monwealth, declaring  it  a  public  highway  for 
the  conveyance  of  passengers  and  the  trans- 
portations of  freight ;  It  acts  as  a  body ;  its 
tracks  are  all  owned  and  used  by  the  corpor- 
ate entity ;  and  its  stockholders  receive  their 
dividends  from  the  net  proceeds  of  its  entire 
traffic.  Pennsylvania  R.  Co.  v.  Philadelphia 
County,  08  Atl.  676,  686,  220  Pa.  100.  15  L. 
R.  A.  (N.  S.)  108. 

A  "railroad,"  Including  in  that  term  the 
tracks,  platforms.  Instrumentalities,  and 
equipment  furnished  by  its  owners  to  carry 
freight  and  passengers,  Is  a  vast  machine, 
and  it  is  at  the  same  time  a  place  for  the 
servants  of  the  company  to  work.  Canadian 
Northern  Ry.  Co.  v.  Walker,  172  Fed.  346, 
1350,  97  C.  C.  A.  44,  24  L.  R.  A  (N.  S.)  1020. 
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The  term  ''railroad,"  as  used  In  a  munic- 
ipal charter  provision  providing  for  the  regu- 
lation of  the  construction  of  railroads  and 
street  railways  "through  the  municipality," 
indicates  the  common  carrier  of  passengers 
and  freight.  Gill  v.  City  of  Lake  Charles,  48 
South.  440,  442,  122  La.  1019. 

A  corporation  which  carriers  freight,  al- 
though not  a  common  carrier,  is  a  "railroad" 
under  the  direct  provisions  of  Rev.  St.  Mo. 
1909,  {  3214,  if  the  physical  equipment  is  that 
of  a  railroad.  Mound  City  Transfer  Ry.  Co. 
V.  Wabash  R.  Co.,  183  S.  W.  611,  616, 164  Mo. 
App.  166.. 

"The  fact  that  passengers  may  rarely,  if 
ever,  pass  over  a  line,  does  not  deprive  it  of 
its  character  as  a  'railroad.'"  Collier  v. 
Union  Ry.  Co.,  83  S.  W.  166,  162,  113  Temi. 
96. 

The  word  "railway"  or  "railroad,"  when 
not  qualified  by  the  word  "street"  or  other 
expression  of  similar  import,  has  special  ref- 
erence to  what  are  sometimes  denominated 
commercial  railroads.  McLeod  v.  Chicago  & 
N.  W.  R.  Co..  101  N.  W.  77,  80,  125  Iowa,  270. 

The  words  **rallroad"  and  "railway"  have 
identically  the  same  meaning,  and  the  use  of 
the  word  "railway"  in  one  phrase,  and  "rail- 
road" in  another,  in  referring  to  a  corporation 
in  an  afildavit  of  illegality  filed  by  the  se- 
curity, was  not  a  substantial  and  material 
change  in  the  name  of  the  corporation.  Par- 
ramore  v.  Alexander,  64  S.  E.  660,  662,  132 
Ga.  642. 

The  terms  "railroad"  and  "railway,"  as 
used  in  the  statutes  of  Montana  relating  to 
railroad  corporations,  are  synonymous  terms 
and  refer  to  those  engaged  In  the  general 
passenger  and  freight  traffic  of  the  state. 
The  provision  that  a  Judgment  against  any 
railway  corporation  for  any  injury  to  person 
or  property  shall  be  a  lien  superior  to  that 
of  any  mortgage  relates  exclusively  to  steam 
railroads  or  railways  of  commerce,  and  has 
no  application  to  street  railroads.  Dally 
Bank  &  Trust  Co.  v.  Great  Falls  St  Ry.  Co., 
80  Pac.  262,  264,  82  Mont  298. 

"  'Railway*  and  'railroad*  are  synony- 
mous, and  in  all  ordinary  circumstances  are 
to  be  treated  as  without  distinction,  and 
when  either  of  them  is  used  in  a  statute,  and 
the  context  requires  that  a  particular  kind  of 
road  is  intended,  that  kind  will  be  held  to  be 
the  subject  of  the  statutory  provision;  but 
if  the  context  contains  no  such  indication, 
and  either  of  the  words  are  used  in  describ- 
ing the  subject-matter,  the  statute  will  be  ap- 
plicable to  every  species  of  road  embraced 
within  the  general  sense  of  the  word  used." 
Riggs  V.  St  Francois  County  Ry.  Co.,  96  S. 
W.  707,  708,  120  Mo.  App.  335  (quoting  and 
adopting  the  rule  laid  down  in  Gyger  v.  Phil- 
a^lelphia  City  P.  Ry.  Co.,  20  Atl.  399, 136  Pa. 
104). 


In  an  action  against  a  railroad  compa- 
ny  for  breach  of  a  shipping  contract  made 
with  a  company  with  which  it  was  alleged 
defendant  had  consolidated,  an  allegation 
that  the  contract  was  made  with  the  K.  "Rail- 
road" Company,  and  that  the  consolidation 
was  between  defendant  and  the  K.  "Railway" 
Company,  did  not  allege  that  the  contract 
was  made  with  a  difl^erent  corporation  from 
that  with  which  defendant  consolidated,  the 
words  "railroad"  and  "railway"  being  de- 
scriptive of  the  corporation,  and  synonymous. 
Black  V.  St  Louis  &  S.  F.  R.  Co.,  86  S.  W.  96, 
97,  110  Mo.  App.  19a 

In  the  absence  of  evidence  of  another 
corporation  of  a  similar  name,  the  Jury  may 
infer  that  defendant,  named  in  the  caption 
of  the  complaint  as  "Mobile  Light  &  Railroad 
Company,  a  corporation,"  was,  as  alleged, 
operat;^ng  the  street  car  in  the  city  of  M.  that 
killed  plaintitTs  mule,  from  his  testimony 
that  he  had  a  mule  killed  on  a  certain  street 
in  such  city,  that  the  railroad  track  runs  on 
such  street,  that  it  was  the  track  of  the  "Mo- 
bile Light  &  Railway,"  and  that  "they"  oper- 
ated  cars  down  that  street;  the  words  "rail- 
road"  and  "railway"  being  practically  synon- 
ymous. Mobile  Light  &  R.  Co.  v.  Mackay,  48 
South.  609, 168  Ala.  61. 

Ky.  St  1903,  §  842a,  provides  that  Interur- 
ban  electric  railroad  companies  authorized 
to  construct  a  railroad  10  or  more  miles  in 
length  incorporated  under  the  laws  of  the 
commonwealth  shall  have  the  same  rights, 
powers,  and  privileges  as  are  now  granted  to 
or  conferred  upon  railroad  companies.  Sec- 
tion 836  et  seq.  permit  condemnation  of  land 
by  any  company  authorized  to  construct  a 
railroad  which  shall  be  unable  to  contract 
with  the  owner  of  any  land  necessary  for  its 
use.  A  railroad  corporation  was  organized 
to  construct  and  operate  a  line  of  railway 
not  exceeding  10  miles  long  from  the  city  of 
Covington  to  the  town  of  Erlanger,  and  such 
points  beyond  as  might  thereafter  be  deter- 
mined upon,  to  be  operated  by  electricity  or 
other  improved  methods  of  rapid  transit. 
Held,  that  the  term  "railroad,"  as  used  in 
section  836,  has  the  same  meaning  as  "rail- 
way," and  that  the  company  had  the  same 
right  to  condenui  private  property  for  a  right 
of  way  that  a  steam  railroad  would  have, 
especially  since  under  its  charter  it  might 
use  steam.  Devon  v.  Cincinnati,  C.  &  B.  Ry. 
Co.,  109  S.  W.  361,  363,  128  Ky.  768. 

The  term  "railroad,"  as  used  in  Acts 
1899,  c.  4700,  prohibiting  any  "railroad"  from 
making  unjust  discrimination  in  its  rates,  or 
charges,  of  toll,  or  compensation  for  trans- 
porting passengers  or  freight,  upon  its  tracks, 
or  any  of  the  branches  thereof,  or  upon  any 
"railroad"  within  the  state  which  It  has  the 
right,  license,  or  permission  to  use,  operate, 
or  control,  includes  all  the  road  in  use  by  any 
corporation,  receiver,  trustee,  or  any  other 
person  operating  the  railroad,  whether  oper- 
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ated  under  a  contract,  agreement,  lease,  or 
otherwise.  State  ex  rel.  Railroad  Commis- 
sioners y.  Seaboard  Air  Line  Ry.,  37  South. 
314,  319,  48  Fla.  129. 

In  discussing  the  liability  of  railroads 
for  violation  of  the  Interstate  Ck)mmeree  Act 
by  unjust  discriminations,  the  court  says: 
"In  the  absence  of  such  special  circumstanc- 
es, we  are  not  aware  of  any  principle  or 
ground  on  which  one  of  the  common  carriers 
would  incur  liability  on  account  of  the  exac- 
tion of  illegal  charges  by  other  common,  car- 
riers over  the  through  route  during  a  period 
when  the  former  carrier  was  not  co-operat- 
ing with  the  others.    Section  1,  in  defining 
the  word  'railroad'  as  employed  in  the  act, 
certainly  does  not  countenance  such  an  idea 
of  liability.    It  provides  that  the  term  'rail- 
road' so  far  as  used  in  this  act  shall  include 
•    *    ♦    all  the  road  In  use  by  any  corpora- 
tion operating  a  railroad,  whether  owned  or 
operated   under   a   contract,    agreement   or 
lease."    Western  New  Yorlc  &  P.  R.  Ck>.  v. 
Penn  Refining  Co.,  Limited,  of  Oil  City,  Pa., 
137  Fed.  343,  356,  70  C.  0.  A.  23. 

Intrastate  railroads  and  employes  whol- 
ly engaged  in  local  business  were  not  affected 
by  the  provisions  of  Act  March  4,  1907,  c. 
2939,  {  2,  making  it  "unlawful  for  any  com- 
mon carrier,  its  officers  or  agents,  subject  to 
this  act,  to  require  or  permit  any  employ^ 
subject  to  this  act  to  be  or  remain  on  duty" 
for  a  longer  period  than  that  prescribed,  since 
such  carriers  and  employes  are  defined  in 
section  1  as  those  who  are  engaged  In  the 
transportation  of  passengers  or  property  by 
railroad  in  the  District  of  Columbia  or  the 
territories,  or  in  interstate  or  foreign  com- 
merce, although  that  section  further  defines 
"railroad"  as  including  all  bridges  and  fer- 
ries used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by  any 
carrier   operating   a   railroad    by    contract, 
agreement,  or  lease,  and  "employ^"  as  mean- 
ing persons  actually  engaged  in,  or  connected 
with,  the  movement  of  any  train.    Baltimore 
ft  O.  R.  Go.  V.  Interstate  Commerce  Commis- 
sion, 81  Sup.  Ct.  621,  624,  221  U.  S.  612,  55 
L.  Ed.  878. 

In  general  use  the  word  "railroad"  is 
understood  to  signify  a  road  constructed  of 
cross-ties  on  which  iron  rails  are  placed  and 
dedicated  to  public  use  under  the  general  law 
regulating  public  highways,  but  as  used  in 
a  deed  to  a  corporation  organized  under  a 
statute  providing  for  the  creation  of  corpora- 
tions except  for  railroad  purposes,  and  which 
recites  that  the  corporation  contemplates 
building  a  "tram  or  railroad,"  and  which 
grants  to  it  a  right  of  way  on  which  to  locate 
its  '*road,  depot,  stationhouses,"  etc.,  may 
well  be  construed  as  a  private  road  such  as 
tbe  improvement  company  was  authorized  to 
construct  with  Iron  rails.  Beasley  v.  Aber- 
deen ft  R.  R.  Co.,  59.  S.  E.  60,  62,  145  N.  C. 
2T2. 

4  Wd8.&  P^d  Sbb.— 7 


The  phrase  "railway,"  when  used  in  con- 
nection with  a  patent  for  a  pleasure  car 
moved  by  an  independent  means  of  locomo- 
tion, may  not  necessarily  include  a  vehicle 
traveling  on  a  pair  of  fixed  rails,  but  it  does 
denote  that  the  vehicle  travels  in  a  predeter- 
mined course  rigidly  controlled  to  that 
course  independcihtly  of  the  will  of  the  occu- 
pant. A  bicycle  following  a  groove,  and  not 
controlled  by  the  sides,  is  a  railway  within 
the  meaning  of  the  patent  laws.  Frazer  v. 
Rohr,  180  Fed.  773,  774. 

Where  a  corporation  owned  and  operated 
standard  gauge  railroad  tracks  in  connection 
with  its  factory,  renting  a  locomotive  to  han- 
dle cars  In  its  yards,  such  tracks  constituted 
a  "railroad"  within  Sayles'  Ann.  Civ.  St.  1897, 
art.  4560f,  making  a  corporation  operating  a 
"railroad"  liable  for  damages  sustained  by 
an  employ^  while  operating  the  cars,  etc., 
by  reason  of  the  negligence  of  a  fellow  serv- 
ant. Cunningham  v.  Neal,  109  S.  W.  455, 
456,  49  Tex.  Civ.  App.  613. 

Code,  I  2071,  makes  every  railroad  com- 
pany liable  for  damages  to  employes  by  the 
management  of  the  engineers  of  other  em- 
ploy^, when  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any 
railway  about  which  they  shall  be  employed. 
PlaintifiP  was  a  machinist's  helper  in  the  ma- 
chine shop  of  defendant  railroad  company 
where  engines  were  brought  for  repairs,  Ids 
duty  being  to  block  the  wheels  of  an  engine 
when  placed  over  the  draw  pit  In  the  shop  and 
to  remove  such  blocks  when  the  engine  was  to 
be  moved.  After  one  set  of  wheels  had  been 
put  on  an  engine  and  it  was  about  to  be  moved 
by  another  engine,  in  order  to  put  on  the  sec- 
ond pair  of  drivers,  plaintiff  attempted  to 
brush  a  chock  from  under  the  wheel  of  the 
dead  engine,  when  the  other  engine  started 
without  warning  and  crushed  his  hand.  The 
operating  department  of  the  railroad  had  no 
control  over  the  machine  shops,  which  were 
used  only  for  repairing  disabled  equipment 
which  had  been  withdrawn  from  service,  and 
not  merely  for  temporary  repairs  and  clean- 
ing, as  were  the  roundhouses.  Held,  that  the 
statute  referred  tp  the  physical  "use  and  op- 
eration" of  the  railroad  in  transportation, 
and  the  rails  on  the  shop  floor  did  not  con- 
stitute a  "railway,"  nor  was  the  movement  of 
the  repaired  engine  by  the  other  engine  done 
in  the  "use  and  operation"  of  the  railway, 
within  the  meaning  of  the  statute,  so  that 
the  company  was  not  liable  for  the  negligence 
of  the  engineer  in  starting  the  live  engine. 
Slaats  v.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  129 
N.  W.  63,  64, 149  Iowa,  735,  47  L.  R.  A.  (N.  S.) 
129,  Ann.  Cas.  1912D,  642. 

Michigan  Railroad  Commission  Act  (Pub. 
Acts  1909,  No.  300)  I  7a,  declaring  that  noth- 
ing in  the  act  shall  require  any  failroad  to 
give  the  use  of  its  tracks  or  terminal  facili- 
ties to  another  railroad  engaged  in  like  busi- 
ness, and  Pub.  Acts  1911,  x^o.  139,  adding  to 
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section  7,  subd.  d,  requiring  railroads  to 
transport  car  load  freight  consigned  locally 
between  points  in  the  same  city  or  town  from 
a  Junction  or  transfer  point  or  intersection 
with  another  railroad,  to  team  tracks  or  oth- 
er sidings  of  any  line  operated  by  the  deliv- 
ering carrier,  etc.,  were  consistent  with  each 
other,  so  that  the  latter  sub'dlvlslon  was  not 
in  conflict  with  the  former,  as  requiring  a 
carrier  to  submit  its  terminal  facilities  to  the 
use  of  another  railro  d.  Grand  Trunk  Ry. 
Go.  of  Canada  v.  Michigan  Railroad  Com- 
mission, 198  Fed.  1009,  1022.. 

Bridges  and  ferries 

A  corporation  organized  under  the  Michi- 
gan statute  "providing  for  the  incorporation 
of  railroads,"  whose  husiness  was  to  build 
and  own  a  bridge  used  solely  for  railroad 
purposes,  and  which  has  always  reported  to 
the  Railroad  Commissioner  and  paid  taxes 
as  a  railroad  company  is  a  "railroad,"  within 
the  provisions  of  Act  No.  173,  Acts  Mich. 
1901,  providing  for  the  taxation  of  the  prop- 
erty of  railroad  companies.  Sault  Ste.  Marie 
Bridge  Co.  v.  Powers,  138  Fed.  262,  263  (cit- 
ing Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Keokuk 
&  H.  Bridge  Co..  9  Sup.  Ct  770,  131  U.  S. 
371-389,  33  L.  Ed.  137). 

The  act  of  Congress  regulating  commerce 
(1  Supp.  Rev.  St  529),  defining  the  term 
"railroad**  as  including  all  bridges  and  fer- 
ries used  or  operated  in  connection  with  any 
railroad,  applies  to  a  ferry  operated  In  con- 
nection with  a  railroad,  for  the  transporta- 
tion of  passengers  between  New  York  City 
and  points  In  New  Jersey,  and  elsewhere,  and 
prevents  regulation  of  rates  of  ferriage  by 
the  state.  .New  York  Cent.  &  H.  R.  R.  Co.  v. 
Board  of  Chosen  Freeholders,  65  Atl.  860, 864, 
74  N.  J.  Law,  367. 

There  is  no  legal  requirement  that  a 
railroad  shall  be  of  any  particular  length, 
nor  Is  It  essential  that'  it  should  own  rolling 
stock.  A  ferry  company  operated  in  connec- 
tion therewith  a  number  of  tracks  over  which 
steam  cars  were  drawn  to  and  from  the  fer- 
ry; such  tracks  being  the  only  ones  over 
which  cars  could  pass  to  the  ferry  and  be  car- 
ried over  the  river  to  other  tracks.  The 
tracks  were  also  used  for  8torage,'for  loading 
and  unloading,  and  for  regular  traffic  and 
switching  purposes.  Held  that  the  tracks 
constituted  a  railroad  within  the  statute 
providing  for  the  assessment  and  taxation  of 
railroads.  State  ex  rel.  Hammer  v.  Wiggins 
Ferry  Co.,  106  S.  W.  1005, 1010,  208  Mo.  622. 

Intrastate  railroads  and  employes  wholly 
engaged  in  local  business  were  not  affected 
by  the  provisions  of  Act  March  4,  1907,  c. 
2939,  i  2,  making  it  "unlawful  for  any  com- 
mon carrier,  its  officers  or  agents,  subject  to 
this  act,  to  require  or  permit  any  employ^ 
subject  to  this  act  to  be  or  remain  on  duty*' 
for  a  longer  period  than  that  prescribed, 
since  such  carriers  and  employes  are  defined 


in  section  1  as  those  who  are  engaged  in  the 
transportation  of  passengers  or  property  by 
railroad  In  the  District  of  Columbia  or  the 
territories,  or  in  interstate  or  foreign  com- 
merce, although  that  section  further  defines 
"railroad**  as  including  all  bridges  and  fer- 
ries used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  In  use  by  any 
carrier  operating  a  railroad  by  contract, 
agreement,  or  lease,  and  "employes**  as  mean- 
ing persons  actually  engaged  in,  or  connected 
with,  the  movement  of  any  train.  Baltimore 
&  O.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 31  Sup.  Ct  621,  624,  221  U.  S.  612,  55 
L.  Ed.  878. 

An  interstate  bridge  corporation  owning 
in  an  adjoining  state  a  terminal  railroad 
operated  In  connection  with  the  bridge  is 
within  the  term  ^"railroad"  as  used  in  the 
statute  providing  for.  the  assessment  of  rail- 
road property  by  the  State  Board  of  Tax 
Commissioners.  City  of  JeffersonviUe  v. 
Louisville  &  J.  Bridge  Co.,  83  N.  EL  337,  341, 
169  Ind.  646. 

Out 

The  railroad  cut  is  as  much  a  part  of 
the  railroad  structure  as  is  the  fill.  They  are 
both  necessary  to  produce  a  level  track,  and 
it  is  the  duty  of  the  railroad  company  to  see 
that  the  cut  is  in  safe  condition  as  well  as 
the  fill.  Fisher's  Adm*r  v.  Chesapeake  & 
O.  Ry.  Co.,  52  S.  E.  873,  374,  104  Va.  635, 
2  L,  R.  A.  (N.  S.)  954. 

Depots  and  otber  buildings 

The  word  "road,**  as  used  in  Gen.  St 
1894,  9  2692,  requiring  every  railroad  com- 
pany in  this  state  to  fence  Its  road,  and  im- 
posing a  liability  for  all  damages  resulting 
from  a  failure  of  compliance  therewith,  held 
to  apply  to  the  repair  shops  and  side  tracks 
if  practicable  to  be  fenced.  Mattes  v.  Gre&t 
Northern  R.  Co.,  104  N.  W.  234,  235.  95  Minn. 
386. 

The  word  ''railroad,**  as  ordinarily  un- 
derstood, includes  many  kinds  of  property, 
real  and  personal,  and  cannot  be  confined  to 
the  track  or  the  land  necessary  to  lay  the 
track  on,  and  land  acquired  for  depot  facili- 
ties and  so  used  may  be  deemed  within  the 
meaning  of  the  word.  Bostwlck  v.  Florida 
Cent.  &  W.  R.  Co.,  56  South.  290,  292,  61  Fla. 
850  (citing  Knevals  v.  Florida  Cent  &  P.  R. 
Co.,  66  Fed.  224,  13  C.  0.  A.  410. 

Eleotrie  railroad 

Code  1907,  §  5473,  providing  that  the 
engineer  or  other  person  haviug  control  of 
the  running  of  a  locomotive  on  any  "rail- 
road** shall  blow  the  whistle  or  ring  the  bell 
in  certain  designated  situations,  does  not  ap 
ply  to  interurban  railroads  operated  by  elec- 
tricity. Birmingham  Ry.,  Light  &  Power  Co. 
V.  Ozburn,  56  South.  599,  600,  4  Ala.  App.  399. 

Laws  1905,  c.  97,  providing  for  the  ap- 
propriation of  land  for  railroad  pun^oses,  and 
declaring  in  section  13  that  the  court  may 
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regulate  the  place  and  joiauner  of  maldiig 
connecdoiis  and  crossings,  applies  to  electric 
railroads,  whether  incorporated  under  the 
statute  authorizing  the  incorporation  of  rail- 
roads or  not,  as  well  as  to  steam  railroads; 
they  being  railroads  within  the  meaning  of 
the  act  Atchison,  T.  &  S.  F.  Ry.  Ck).  v.  Citi- 
zens' Traction  &  Power  Co.,  113  P.  810,  811, 
16  N.  M.  154.  ff 

The  words  "railroad"  and  "railroad  com- 
pany," as  used  in  section  1,  e.  142,  Laws  of 
1877,  and  in  amended  section  1,  c.  183,  Laws 
of  1887,  do  not  mean  "street  railway,"  "elec- 
tric street  railway,"  or  an  interurban  com- 
pany such  as  is  described  in  the  petition  in 
this  case.  O'Malley  v.  Board  of  Com'rs  of 
RUey  County,  121  Pac.  1108,  1110,  88  Kan. 
752,  Ann.  Gas.  1913C,  576. 

The  word  "railroad"  does  not  Include 
street  railroads,  and  an  interurban  road  is 
regarded  as  a  street  railroad.  An  Interurban 
railroad  for  the  operation  of  cars  by  electrici- 
ty and  by  the  tractive  friction  resulting  from 
their  own  weight  is  not  within  the  act  of 
April  25,  1901  (07  Ohio  Laws,  p.  546),  "to  pro- 
vide how  railroad  and  highway  crossings 
may  be  constructed."  Com'rs  of  Ross  Coun- 
ty V.  Scioto  Valley  Traction  Co.,  80  N.  B.  176, 
177,  75  Ohio  St  548. 

A  municipal  corporation  has  no  author- 
ity to  compel  an  interurban  or  street  rail- 
road company  to  light  its  bridge  or  railroad 
within  the  limits  of  such  corporation.  Sec- 
tion 1536—176,  Revised  Statutes  1908,  ap- 
plies only  to  steam  railroads.  Ohio  Electric 
Ry.  Co.  V.  Village  of  Ottawa,  97  N.  E.  836, 
85  Ohio  St  229. 

Code,  §  2072,  requiring  a  bell  and  a 
steam  whistle  to  be  placed  on  each  locomotlTe 
engine  operated  on  any  railway,  and  the 
whistle  to  be  sounded  60  rods  before  a  high- 
way crossing  is  reached,  and  the  bell  to  be 
rung  from  that  time  continuously  till  the 
crossing  is  passed,  is  made  applicable  to  elec- 
tric interurban  railways  by  Acts  29th  Gen. 
Assem.  c.  81,  §  2  (Code  Supp.  §  2033b),  pro- 
viding that  the  word  "railway,"  as  used  in 
the  Code,  shall  apply  to  and  include  all  in- 
terurban railways,  so  that  an  interurban  rail- 
way failing  to  give  the  signals  required  by 
sectiotn  2072  is  guilty  of  negligence  per  se. 
Swisher  v.  Interurban  Ry.  Co.,  130  N.  W. 
404,  405,  151  Iowa,  384. 

Railroad  Commission  Law  (Laws  1907, 
p.  70,  c  58,  §  11),  makes  the  term  "railroad" 
as  used  therein  include  all  corporations  which 
operate  by  electric  power  any  interurban  rail- 
road, etc.  Section  28  authorizes  the  Railroad 
Commission,  upon  complaint  of  any  munici- 
pality that  fares  are  unreasonable,  or  dis- 
criminatory, to  investigate  and  order  Just  and 
reasonable  fares,  upon  finding  that  those  com- 
plained of  are  unreasonable  or  unjustly  dis- 
criminatory. Section  48  makes  it  unlawful 
to  charge  smaller  compensation  to  persons 
furnishing  part  of  the  facilities  than  to  other 


persons.  Section  49  makes  the  giving  of  an 
unreasonable  preference,  or  the  subjecting  of 
any  person  to  an  unreasonable  prejudice,  an 
unjust  discrimination.  Section  59  requires 
the  act  to  be  liberally  construed  to  attain  the 
public  welfare  and  substantial  Justice  be- 
tween passengers  and  railroads.  Section  61 
makes  the  duties  of  railroads  the  same  as  at 
common  law,  and  the  remedies  against  them 
the  same,  except  where  otherwise  provided, 
and  makes  the  provisions  ct  the  act  cumula- 
tive. Held,  in  view  of  section  61,  that  the 
Railroad  Commission  could  correct  charges 
made  by  an  electric  railroad  company  which 
were  unjustly  discriminatory  as  to  a  locality, 
upon  complaint  of  a  town,  independent  of 
Laws  1909,  p.  158,  c.  97,  making  the  provi- 
sions of  the  railroad  commission  law  appli- 
cable to  any  locality.  Portland  Ry.,  Light  & 
Power  Co.  v.  Railroad  Commission,  105  Pac. 
709,  711,  56  Or.  468. 

Ele'vated  railway 

Rev.  Laws  1902,  c.  106,  §  71,  d.  3,  which 
first  appeared  in  St.  1887,  p.  899,  c.  270,  gives 
a  right  of  action  to  an  employ^  injured 
through  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  charge  or 
control  of  a  railroad  train.  The  Revised  Laws, 
enacted  10  years  after  railroad  corporations 
were  authorized  to  use  electric  power,  describ- 
ed, in  chapter  111,  §  1,  a  railroad  as  a  railroad 
or  railway  of  the  class  usually  operated  by 
steam  power.  St  1908,  p.  370,  c.  420,  changes 
said  clause  3  by  adding  to  it  the  term  '*ele' 
vated  railway,"  as  distinguished  from  the 
term  "railroad,"  and  makes  the  clause  ap- 
plicable to  a  train  on  an  elevated  railway. 
Held,  that  the  latter  statute  was  not  declara- 
tory of  the  existing  law,  but  amendatory,  im- 
posing on  elevated  railway  compaides  a  new 
bui*den,  and  that  prior  to  the  passage  of  such 
statute  an  elevated  electric  railway  was  not 
a  "railroad,"  within  the  meaning  of  said 
clause.  McGilvery  v.  Boston  Elevated  Ry. 
O).,  86  N.  E.  893,  895,  200  M&sa.  551. 

Iioesine  railroad 

The  word  "railroad,"  as  used  In  Sayles* 
Ann.  Civ.  St.  1897,  art  4560h,  prescribing  what 
railroad  employes  are  fellow  servants  with 
each  other.  Includes  a  logging  railroad  oper- 
ated by  a  corporation  solely  to  carry  its  own 
lumber  from  the  woods  to  its  sawmill.  Key- 
stone Mills  Co.  V.  Chambers  (Tex.)  118  S.  W. 
178. 

The  word  "raUroad,"  as  used  in  Revisal 
1905,  §  2(}46,  depriving  any  railroad  operating 
in  the  state  of  the  defense  of  assumption  of 
risk  as  to  any  defect  in  the  machinery,  ways, 
or  appliances  of  the  company,  means  any 
road  operated  by  steam  or  electricity  on  rails, 
and  hence  includes  logging  railroads  and 
street  railroads.  Hemphill  v.  Buck  Creek 
Lumber  Co.,  54  S.  E.  420,  421,  141  N.  C.  487. 

The  word  "railroad,"  as  used  In  Sayles* 
Ann.  Civ.  St.  1897,  art.  4560f,  making  every 
corporation  operating  a  railroad  liable  for 
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damages  to  its  servants  by  negligence  of  oth- 
er servants,  is  used  in  the  same  sense  as  in 
article  8017,  making  the  proprietor  of  any 
railroad  liable  for  death  caused  by  its  neg- 
ligence, and  does  not  relate  only  to  such  rail- 
roads as  are  common  carriers,  but  includes 
a  logging  railroad  operated  by  a  corporation 
solely  for  the  purpose  of  carrying  its  own 
lumber  from  the  woods  to  its  sawmill,  and 
from  thence  to  a  nearby  railroad  station. 
Lodwick  Lumber  Co.  v.  Taylor,  87  S.  W.  358, 
359,  360,  39  Tex.  Civ.  App.  302. 

Laws  1901,  c.  27,  declares  that  all  suits 
against  railroad  corporations  or  any  receiver 
operating  any  railway  in  the  state  for  person- 
al injuries  resulting  in  death  or  otherwise, 
shall  be  brought  either  in  the  county  in  which 
the  injury  occurred  or  in  the  county  in  which 
the  plaintiff  resided  at  the  time  of  the  injury. 
Held,  that  the  word  "railroad,"  in  such  act, 
was  not  limited  to  a  commercial  railroad,  but 
included  a  tram  road  operated  as  appurte- 
nant to  a  sawmill  by  receivers  of  the  sawmill 
corporation,  so  that  an  action  for  injuries  to 
a  brakeman  thereon  was  triable  in  the  coun- 
ty where  plaintiff  resided  and  where  the  in- 
jury occurred,  though  the  principal  office  of 
the  receivers  and  corporation  was  in  another 
county.  Receivers  of  Klrby  Lumber  Ck>.  v. 
Lloyd,  124  S.  W.  903,  103  Tex.  153. 

Though  owned  by  a  limited  company,  and 
having  for  its  primary  and  principal  function 
the  carrying  of  logs  to  a  saw  mill,  a  railroad 
which  runs  regular  trains  for  freight  and 
passengers,  with  a  fixed  schedule  of  charges, 
is  entitled  to  the  exemption  accorded  by  ar- 
ticle 230  of  the  Constitution  to  "any  railroad, 
or  part  of  such  railroad,"  constructed  within 
certain  specified  dates.  Defendant's  conten- 
tion which  was  overruled  was  that  the  ''rail- 
road*' meant  by  said  article  230  was  the  same 
as  meant  by  article  272 — a  common  and  pub- 
lic carrier  organized  and  operated  by  a  duly 
chartered  railroad  company  endowed  with  all 
the  rights  and  bound  to  the  public  by  all  the 
responsibilities  of  such  carriers.  Amos  Kent 
Lumber  &  Brick  Co.  v.  Tax  Assessor  of  Par- 
ish of  St  Helena,  38  South.  587.  588,  114  La. 
862. 

Denial  by  the  Supreme  Court  of  a  writ  of 
error  to  review  a  decision  of  the  Court  of 
Civil  Appeals,  adjudging  that  a  logging  road 
of  a  lumber  company  is  a  "railroad*'  within 
Rev.  St  1895,  art  3017,  authorizing  an  ac- 
tion for  wrongful  death  caused  by  the  negli- 
gence of  any  railroad,  is  a  decision  of  the 
Supreme  Court  that  such  road  is  a  railroad, 
and  the  decision  is  conclusive  on  the  Court 
of  Civil  Appeals  on  a  subsequent  appeal,  and 
the  court  will  not  certify  the  question  to  the 
Supreme  Court.  Rice  &  Lyon  v.  Lewis  (Tex.) 
125  S.  W.  961,  963. 

A  company  chartered  with  the  power  of 
eminent  domain,  and  authorized  to  construct 
railways,  etc.,  for  the  transportation  of  pas- 
sengers and  freight,  including  logs,  lumber, 
timber,  etc,  though  its  chief  purpose  was  to 


exploit  certain  timber  land  and  market  the 
timber  thereon,  was  a  ''railroad,**  and  sub- 
ject to  tl)e  fellow-servant  act  (Priv.  Laws 
1897,  p.  83,  c.  56),  and  hence  such  company 
and  the  trustee  in  charge  and  control  were 
responsible  for  actionable  negligence  in  the 
operation  of  the  road  under  a  lease  and  in 
the  exercise  of  the  franchise.  Wright  v. 
Caney  River  Ry.  Co.,  66  S.*.  688,  589,  151 
N.  C.  529,  19  Ann.  Cas.  384.   ^ 

Pub.  Acts  1909,  No.  300,  as  amended  by 
Pub.  Acts  1911,  No.  139,  creating  the  Rail- 
road Commission,  defining  the  term  "common 
carrier*'  as  one  operating  as  a  common  car- 
rier any  railroad,  spurs,  terminal  facilities 
necessaiy  in  the  transportation  of  persons  or 
property,  and  defining  the  term  ''railroad" 
as  meaning  all  railroads,  provided  that  the 
act  shall  not  apply  to  any  logging  or  other 
private  railroad  not  doing  business  as  a  com- 
mon carrier,  sind  conferring  on  the  Commis- 
sion jurisdiction  over  side  tracks  and  branch- 
es, in  so  far  as  the  same  are  used  by  common 
carriers,  includes  branch  roads  built  by  rail- 
roads for  lumbermen.  Detroit  &  M.  Ry.  Co. 
V.  Michigan  R.  Commission,  137  N.  W.  329, 
332, 171  Mich.  335. 

A  logging  railroad  which  is  standard 
gauged,  steel  railed,  connected  by  switch 
with  another  railroad,  operated  by  steam  en- 
gines and  standard  gauged  cars,  and  has 
branches  extending  for  convenience  into  the 
woods,  over  which  the  same  engines  and  cars 
are  used,  which  branches  are  sometimes  tak- 
en up  and  relaid  elsewhere,  is  a  railroad 
within  Revisal  1905,  {  2018,  relative  to  the 
liability  of  railroad  companies  for  labor  per- 
formed in  constructing  a  railroad  for  a  con- 
tractor, although  in  1872,  when  that  section 
was  first  enacted,  there  were  no  logging  rail- 
roads in  existence,  since  legislative  enact- 
ments, in  general  and  comprehensive  terms, 
prospective  in  operation  apply  alike  to  all 
persons,  subjects  and  business  within  their 
general  scope  coming  into  existence  subse- 
quent to  their  passage.  Carter  v.  Coharie 
Lumber  Co.,  75  S.  E.  1074,  1075, 160  N.  a  8. 

As  Msliway  or  road 

See  Highway;   Road. 

OperAtioii  of  traliui  required 

A  "railroad'*  has  been  defined  as  a  road 
or  way  on  which  iron  rails  are  laid  for 
wheels  to  run  on  for  the  conveyance  of  heavy 
loads  and  vehicles.  Such  a  track  is  a  ''rail- 
road" independently  of  the  use  made  of  the 
track  in  the  hauling  of  cars  over  it  United 
States  V.  Union  Stock  Yards  Oo.  of  Omaha, 
161  Fed.  919,  923  (citing  Dinsmore  v.  Racine 
&  M.  R.  Co.,  12  Wis.  649 ;  Lake  Superior  & 
M.  R.  Co.  v.  United  States,  93  U.  S.  442,  23 
L.  Ed.  965). 

Power  plant 

Pub.  St  1901,  c  65,  i  6,  provides  that 
the  real  estate  of  a  railroad,  not  used  in  its 
ordinary  business,  shall  be  taxed  in  the  town 
where  situated.    Chapter  64,  {  1,  provides 
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for  tbe  taxation  by  the  state  of  the  road,  roll- 
ing stock,  and  equipment  of  railroad  corpora- 
tions. Held,  that  a  power  plant  of  a  railroad 
company,  used  to  generate  power  for  tbe  op- 
eration of  the  railroad,  is  not  a  part  of  its 
•*road,"  and  Is  not  nsed  in  the  ordinary  busi- 
ness of  the  railroad,  and  hence  Is  taxable  in 
the  town  where  situated,  especially  as  chap- 
ter 55,  §  6,  when  originally  enacted  as  Laws 
of  1844,  c.  141,  §  1,  only  provided  for  the 
exemption  from  local  taxation  of  the  real 
estate  of  railroads  on  which  a  part  of  the 
capital  stock  has  been  expended,  so  as  to  en- 
title the  town  where  it  was  situated  to  a 
portion  of  the  state  tax,  as  provided  In  Rev. 
St  1S43,  c.  39,  §f  4,  5.  Boston  &  M.  R.  R. 
v.  aty  of  Franklin,  84  Atl.  44,  45,  76  N.  H. 
459. 

All  property  laelnded 

The  law  treats  a  "railroad"  and  its  ap- 
purtenances as  one  entire  thing.  St  Louis 
Southwestern  Ry.  Co.  v.  Grayson,  78  S.  W. 
777,  779,  72  Ark.  119. 

As  used  in  Rev.  St.  1883,  c.  6,  §  42,  as 
amended  by  Pub.  Laws  1901,  p.  160,  c.  145,  re- 
lating to  taxation,  the  word  "railroad"  com- 
prehends the  equipment,  roadbed,  sites  of  de- 
pots and  warehouses  and  other  real  estate^ 
and  the  words  **llne  or  system"  cannot  be  dis- 
oonnected  from  it,  and  mean  in  this  connec- 
tion a  railroad  operated  as  a  part  of  a  line 
or  system  extending  beyond  the  state.  State 
v.  Canadian  Pac  R.  Co.,  60  AtL  901,  902,  100 
Me  202. 

In  common  and  accepted  usage  the  mean- 
ing of  the  term  "railways"  and  "railroads" 
has  been  extended  to  include  not  only  the 
permanent  way,  but  everything  necessary  to 
its  operation,  including  the  stations,  ware- 
houses,   roundhouses,    locomotive,    and    car 
shops,  and  also  all  other  property  of  the  oper- 
ating company.    Under  Code,  §  1994,  provid- 
ing that  a  railroad  corporation  may  take 
land  otherwise  than  by  consent  of  the  owner 
to  the  extent  of  a  strip  100  feet  in  width,  a 
strip  along  a  100-foot  right  of  way,  purchas- 
ed by  the  railroad  to  protect  the  right  of 
way  from  snow,  was  a  part  of  the  railroad, 
within  section  2022,  requiring  a  railroad  to 
construct  an  adequate  crossing  on  demand  of 
one  owning  land  on  both  sides  of  the  road. 
Mattice  v.  Chicago  Great  Western  Ry.  Co., 
107  N.  W.  949,   950,  130  Iowa,   749  (citing 
Cent  Diet ;    Gibbs  v.  Drew,  16  Fla.  147,  26 
Am.  Rep.  700;    United  States  Trust  Co.  v. 
Atlantic  ft  P.  R.  Co.,  47  Pac.  725,  8  N.  M. 
673 ;  Atchison,  T.  ft  S.  F.  Ry.  Co.  v.  Kansas 
aty,  M.  ft  O.  Ry.  Co.,  70  Pac.  939,  67  Kan, 
669;    State  ex  rel.  New  Haven  ft  D.  R.  Co. 
V.  RaUroad  Commissioners,  15  Atl.  756,  66 
Conn.  308 ;    MUler  v.  Rutland  ft  W.  R.  Co., 
96  Yt  452 ;    State  Treasurer  v.  Somerville  & 
a  R.  Co.,  28  N.  J.  Law,  21 ;  United  States  v. 
Denver  ft  R.  G.  R.  Co.,  14  Sup.  Ct  11,  150 
U.  &  1,  37  U  Bd.  975). 


As  property 

See  Personal  Property. 

As  publlo  ««• 

See  Public  Use  (In  Eminent  Domain). 

As  railroad  eompaay 

Under  Const  art  9,  §  8,  prohibiting  the 
granting  of  a  license  to  a  foreign  corporation 
to  build  a  railroad  within  the  state,  and  pro- 
viding that  where  a  "railroad"  is  partly  with- 
in the  state  the  owners  or  projectors  must  in- 
corporate in  the  state,  the  term  "railroad" 
does  not  mean  railroad  corporation,  but  refers 
to  the  property  fairly  falling  within  the  term 
"railroad,"  Including  track,  rolling  stock,  sta- 
tion houses,  and  generally  such  property  as  is 
usual,  incident,  or  necessary  to  the  operation 
of  a  railroad,  doubtless  Including  all  fran- 
chises when  conferred.  Carolina,  C.  ft  O.  R. 
Co.  V.  McCown,  66  S.  B.  418,  423,  84  S.  C. 
318  (citing  7  Words  and  Phrases,  pp.  5900, 
5901). 

The  word  "railroads,"  in  Greater  New 
York  aty  Charter.  Laws  1901,  c.  466,  I  242, 
as  amended  by  Laws  1905,  c.  629,  §  14,  con- 
ferring on  the  board  of  estimate  and  appor- 
tionment the  exclusive  power  to  grant  fran- 
chiJtes  or  rights,  or- make  contracts  providing 
for  the  occupation  of  any  of  the  streets  for 
"railroads"  for  the  transportation  of  per- 
sons or  property,  means  public  service  cor- 
porations for  the  transportation  of  ];)ersons 
and  possibly  of  property,  and  the  board  has 
no  authority  to  grant  to  the  owners  of  a  de- 
partment store  the  right  to  construct  and 
operate  a  spur  track  in  the  street  to  connect  its 
store  with  a  street  railway,  to  be  used  ex- 
clusively for  the  transportation  of  its  goods. 
Hatfield  v.  Straus,  82  N.  E.  172,  176,  189  N. 
Y.  208. 

Kirby's  Dig.  {  6732,  provides  that  the 
term  "railroad"  or  "railroad  corporation," 
shall  be  deemed  to  mean  all  corporations 
owning  or  operating  any  railroad  in  the  state. 
Section  6743  provides  that  any  railroad  exist* 
lug  under  the  laws  of  any  other  state  may 
buy  or  lease,  or  otherwise  acquire,  any  rail- 
road within  the  state,  with  all  the  rights 
thereto  pertaining.  Section  6757  provides 
that,  if  a  railway  company  of  another  state 
shall  lease  a  railroad,  such  part  of  the  road 
as  shall  be  within  the  state  shall  be  subject 
to  all  regulations  relative  to  railroads  in  the 
state,  and  section  6758  provides  that  a  cor- 
poration of  another  state,  being  the  lessee  of 
a  railroad  in  the  state,  shall  be  liable  for  a 
violation  of  any  of  the  laws  In  the  state,  and 
liable  to  be  sued  therefor.  Held,  that  a 
foreign  corporation,  which  is  the  lessee  of  a 
railroad  in  the  state,  is  liable,  under  the  stat- 
ute requiring  railroads  to  erect  stock  gaps, 
where  the  road  passes  through  inclosed  land. 
St  Louis  ft  S.  F.  R.  Co.  V.  Hale,  100  S.  W. 
1148,  82  Ark.  175. 
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Side  traokfl  and  lirancli  lines 

^'The  term  'railroad'  includes  all  side 
tracks  necessary  or  convenient  for  the  trans- 
action of  the  company's  business."  Roby  v. 
State,  107  N.  W.  766,  767,  76  Neb.  450  (cit- 
ing Rock  Creek  Tp.  v.  Strong,  96  U.  S.  271, 
24  L.  Ed.  815 ;  Black  v.  Philadelphia  &  R.  Jl. 
Co.,  58  Pa.  249 ;  Town  of  Mason  v.  Ohio  Riv- 
er R.  Co.,  41  S.  E.  418,  51  W.  Va.  183 ;  State 
ex  rel.  Murphy  y.  Stone,  25  S.  W.  211,  119 
Mo.  668). 

ITie  word  "road,"  as  used  In  Gen.  St 
Minn.  1894,  §  2692,  requiring  every  railroad 
company  in  this  state  to  fence  its  road,  and 
imposing  a  liability  for  all  damages  result- 
ing from  a  failure  of  compliance  therewith, 
held  to  apply  to  the  repair  shops  and  side 
tracks  if  practicable  to  be  fenced.  Mattes  v. 
Great  Northern  Ry.  Co.,  104  N.  W.  234,  235, 
95  Minn.  386. 

Civ.  Code,  S  465,  subd.  4,  provides  that 
a  railroad  should  have  power  to  lay  out.  its 
road  not  exceeding  nine  rods  wide,  and  to 
construct  and  maintain  the  same  with  a  sin- 
gle track  and  with  such  appendages  and  ad- 
juncts as  might  be  necessary  for  its  conven- 
ient use,  and  subdivision  5  authorized  the 
construction  of  the  ''road"  along  any  street 
so  as  not  to  unnecessarily  impair  its  use- 
fulness or  injure  its  franchise,  etc.  Held, 
that  the  word  "road"  was  not  used  in  sub- 
division 5  in  connection  with  "appendages 
and  adjuncts"  as  in  subdivision  4,  and  there- 
fore should  be  construed  only  to  include  the 
railroad's  single  or  double  track,  as  the  case 
might  be,  and  hence  the  city  had  no  power 
to  grant  a  railroad  company  the  right  to  lay 
a  third  track  in  a  street  for  any  purpose. 
City  of  Los  Angeles  v.  Southern  Pac.  R.  Co., 
108  P.  65,  68,  157  Cal.  363. 

Under  a  statute  defining  a  "railroad"  as 
"all  the  road  in  use  by  any  corporation,"  a 
railroad  transporting  a  car  load  of  freight  for 
a  short  distance,  as  a  mile,  using  a  switch 
engine  for  motive  power,  is  as  much  a  com- 
mon carrier  as  if  the  road  extended  a  long 
distance.  State  ex  rel.  Railroad  Com*rs  v. 
Atlantic  Coast  Line  R.  Co.,  52  South.  4,  10, 
59  Fla.  612  (quoting  the  definition  in  Missouri 
Pac.  Ry.  Co.  v.  Wichita  Wholesale  Grocery 
Co.,  40  Pac.  899,  55  Kan.  525). 

Where  a  private  switch  leading  to  a  mill 
was  used  by  defendant  railroad  company  in 
transporting  cars  in  interstate  commerce  to 
and  from  the  mill,  as  they  were  consigned, 
with  the  railroad's  own  engines  and  crews, 
such  track  constituted  a  "railroad"  and  a 
part  of  defendant's  line  to  which  the  Safety 
Appliance  Act  (Act  March  2,  1893,  c.  196,  27 
Stat.  531),  was  applicable.  Gray  v.  Louisville 
&  N.  R.  Co.,  197  Fed.  874,  876. 

Comp.  Laws  1807,  §  6234,  authorizing  a 
railroad  company  to  construct  Its  "road"  up- 
on or  across  a  highway,  relates  to  its  main 
line  tracks   and  necessary   side  tracks  in 


transporting  passengers  and  freight,  and  doet 
not  authorize  the  construction  of  additional 
tracks,  occupying  about  200  feet  of  the  high- 
way, for  yard  purposes,  without  the  consent 
of  the  highway  commissioners.  Highway 
Com'r  of  Ecorse  Tp.  v.  W*abash  B.  Co.,  Ill 
N.  W.  1090,  1091,  148  Mich.  436. 

Street  railroad 

The  term  "railroad"  is  a  generic  term 
under  which  street  railroads  fall  as  a  species, 
unless  by  the  text  of  the  law  in  which  the 
former  term  is  used  it  apiiears  that  the  in- 
tention was  not  to  include  in  it  the  latter 
kind  of  railroads.  Shreveport  Traction  Go. 
V.  Kansas  Cijy,  S.  &  G.  Ry.  Co.,  44  South.  457, 
462,  119  La.  759. 

"A  'railway*  is  a  way  which  Is  made  for 
the  movement  of  cars,  or  something  of  that 
character,  upon  tracks  that  are  laid  down  ei- 
ther on  the  street  or  somewhere  else.  They 
are  not  propelled  as  ordinary  vehicles,  such 
as  wagons  and  carriages,  are  on  the  highways 
generally,  but  require  for  their  operation 
that  tracks  be  expressly  formed  to  be  moved 
upon,  and  a  street  railway  is  of  that  char- 
acter." Jkllnneapolis  St.  Ry.  Co.  v.  City  of 
Minneapolis,  155  Fed.  989,  995. 

While  the  word  "railroad"  Is  ordinarily 
held  not  to  include  a  street  railway,  this  is 
not  an  arbitrary  and  inflexible  rule  and 
where  street  railways  are  within  the  spirit 
and  purpose  of  a  law,  although  not  expressly 
named,  they  have  been  regarded  as  covered 
by  the  general  term  "railroad."  Kansas  City, 
O.  B.  &  B.  R.  Co.  V.  Board  of  K.  Com'rs, 
84  Pac.  755,  73  Kan.  168  (citing  7  Words  and 
Phrases,  pp.  5904,  5907). 

The  term  "railroad,"  when«used  in  stat- 
utes, may  or  may  not  embrace  a  street  rail- 
road; its  meaning  in  each  case  depending 
upon  the  connection  in  which  it  is  used. 
Westerman  v.  Supreme  Lodge  Knights  of 
Pythias,  94  S.  W.  470,  488,  196  Mo.  670,  5  L. 
R.  A.  (N.  S.)  1114  (quoting  Sams  v.  St  Louis 
&  M.  R.  Co.,  73  S.  W.  686,  174  Mo*  53,  61 
L.  R.  A.  475) ;  Rigfis  v.  St.  Francois  County 
Ry.  Co.,  96  S.  W.  707,  708,  120  Mo.  App.  335 
(quoting  and  adopting  statement  in  Sams  v. 
St.  Louis  &  M.  R.  Co.,  73  S.  W.  686,  174 
Mo.  53,  61  L.  R.  A.  475). 

The  word  **railroad,"  as  used  in  Revisal 
1905,  §  2646,  depriving  any  railroad  operat- 
ing in  the  state  of  the  defense  of  assumption 
of  risk  as  to  any  defect  in  the  machinery, 
ways,  or  appliances  of  the  company,  means 
any  road  operated  by  steam  or  electricity  on 
rails,  and  hence  includes  logging  railroada 
and  street  railroads.  Hemphill  v.  Buck: 
Creek  Lumber  Co.,  54  S.  E.  420,  421, 141  N.  C. 
487. 

The  word  "railroad"  does  not  include 
street  railroads,  and  an  interurban  road  fs 
regarded  as  a  street  railroad.  An  interurban 
railroad  for  the  operation  of  cars  by  electrici- 
ty and  by  the  tractive  friction  resulting  from 
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tbelr  own  weight  is  not  within  the  act  of 
April  25,  1901  (97  Ohio  Laws,  p.  546),  "to 
provide  how  railroad  and  highway  crossings 
may  be  constructed."  Com'rs  of  Ross  Coun- 
ty V.  Scioto  Valley  Traction  Co.,  80  N.  E>.  176, 
177,  75  Ohio  St.  548. 

A  street  railroad  is  not  a  "railroad," 
within  Gen.  St.  1901,  §  2098,  making  it  an 
offense  to  willfully  injure  any  locomotive, 
car,  or  other  machinery  In  use  upon  any  rail- 
road within  the  state.  State  v.  Cain,  76  Pac. 
443,  444,  69  Kan.  186. 

Where  a  company  organized  under  the 
general  railroad  law  built  a  road  In  the 
streets  of  a  city,  as  organized  by  an  ordi- 
nance thereof,  to  carry  freight  from  manu- 
factories not  otherwise  accessible  by  steam 
railroads,  and  the  road  was  operated  as  a 
steam  railroad  in  connection  with  the  road 
of  the  lessee,  it  was  subject  to  taxation  as  a 
**railroad"  and  not  as  a  street  railway.  City 
of  Detroit  v.  Detroit  Manufacturers'  R.  R., 
113  N.  W.  365,  366,  149  Mich.  530. 

The  words  "raUroad"  and  "railroad 
company,"  as  used  in  section  1,  c.  142,  Laws 
1877,  and  in  amended  section  1,  c.  183,  Laws 
1887,  do  not  mean  "street  railway,"  "electric 
street  railway,"  or  an  interurban  company 
such  as  is  described  in  the  petition  in  this 
case.  O^Malley  v.  Board  of  Com'rs  of  Riley 
County,  121  Pac  1108,  1110,  86  Kan.  762, 
Ami.  Cas.  19130,  576. 

The  Century  Dictionary  defines  a  "street 
railway"  as  a  railroad  constructed  upon  the 
surface  of  a  public  street  in  towns  and  cities, 
and  Am.  &  Eng.  Ency.  of  Law  states  that 
"the  distinctive  and  essential  features  of  a 
'street  railway,'  as  distinguished  from  other 
railroads,  are  the  location  of  the  road  upon 
the  surface  of  streets  and  highways,  its  mode 
of  operation,  and  its  use  for  the  carriage  of 
passengers."  In  re  Minneapolis  &  St  P. 
Suburban  Ry.  Co.,  112  N.  W.  13,  16,  101 
Minn.  132. 

The  word  "railroad,"  as  used  in  law,  is 
broad  enough  to  include  street  railroads,  and 
many  cases  have  arisen  where  the  courts 
have  held  that  the  word  does  in  its  signifi- 
cation include  such.  Each  case  is  to  be  de- 
termined upon  its  own  facts,  having  in  view 
the  circumstances,  the  context,  the  presumed 
intention  of  the  lawmakers,  and  the  general 
policy  of  the  state  in  regard  to  the  particular 
matter.  San  Francisco  &  S.  M.  Electric  R. 
Co.  V.  Scott,  75  Pac.  575,  576,  142  Cal.  222 
(citing  Ferguson  v.  Sherman,  47  Pac.  1023, 
116  CaL  169, 176,  37  L.  R.  A.  622). 

The  provision  of  the  Virginia  Constitu- 
tion abolisliing  the  doctrine  of  fellow  servants, 
90  f^r  as  it  affects  the  liability  of  the  master 
for  injuries  to  a  servant,  etc.,  as  to  every 
employ^  of  a  railroad  company,  affects  only 
railroads  proper  or  "commercial  railroads," 
and  does  not  apply  to  street  car  companies. 
Norfolk,    etc.,    Traction    Co.    v.    Ellington's 


Adm'r.  61  S.  B.  779,  780,  783, 108  Va.  245,  17 
L.  R.  A.  (N.  S.)  117. 

A  municipal  corporation  has  no  authority 
to  compel  an  interurban  or  street  railroad 
company  to  light  its  bridge  or  railroad  with- 
in the  limits  of  such  corporation.  Section 
1536—176,  Rev.  St  1908,  appUes  only  to 
steam  railroads.  Ohio  Electric  Ry.  Co.  v. 
Village  of  Ottawa,  97  N.  B.  835,  85  Ohio.  St. 
229. 

An  electric  street  railway  doing  an  Inter- 
state business  in  the  carriage  of  passengers, 
although  Incorporated  under  the  street  rail- 
road statutes  of  a  state,  and  not  authorized 
to  carry  freight,  nor  vested  with  the  right 
of  eminent  domain.  Is  a  "railroad,"  within 
Interstate  Commerce  Act  Feb.  4,  1887,  c.  104, 
24  Stat  879,  as  amended  by  Act  June  29, 
1906,  c.  3591,  34  Stat  584.  Omaha  &  C.  B. 
St.  Ry.  Co.  V.  Interstate  Commerce  Commis- 
sion, 191  Fed.  40-48. 

Gen.  St  1902,  §  4140,  provides  that,  if 
any  person  shall  have  a  claim  for  services 
rendered  in  the  construction  of  any  railroad 
or  any  of  its  appurtenances,  etc.,  such  claim 
shall  be  a  lien  on  said  railroad,  etc.  Held, 
that  a  street  railway  is  a  "railroad"  on  the 
property  of  which  a  lien  may  be  enforced, 
though  Gen.  St  1902,  §  1,  provides  that  the 
phrase  "railroad  company,"  as  used  in  the 
statutes,  shall  in  general  be  construed  to 
mean  a  corporation  operating  a  railroad  by 
steam  power,  and  though  other  statutes  deal- 
ing with  railroads  refer  to  steam  railroad 
companies  as  "railroad  companies,"  and 
street  railroad  companies  as  "street  railway 
companies."  Egan  v.  Cheshire  St  Ry.  Co., 
61  Atl.  950,  951,  78  Conn.  291. 

There  is  a  well-defined  distinction  be- 
tween the  definition  of  the  words  "railroad*' 
and  "street  railway."  The  one  is  a  word  of 
general  and  extended  meaning,  applying  to 
all  roads  incorxK>rated  under  the  general  law, 
and  has  always  been  held  to  impose  an  ad- 
ditional servitude  upon  a  public  way  for 
which  abutting  owners  are  entitled  to  com- 
pensation. The  other  is  local  in  its  significa- 
tion, referring  to  transportation  of  a  char- 
acter entirely  different  from  that  of  a  gen- 
eral railroad,  and  has  been  held  to  add  no 
burden  'as  an  additional  servitude.  Ecorse 
Tp.  V.  Jackson,  A.  A.  &  D.  Ry.,  117  N.  W.  89, 
91,  153  Mich.  393. 

Civ.  Code,  §  291,  providing  that  the  ar- 
ticles of  incorporation  of  any  "railroad" 
must  state  the  kind  of  road  intended  to  be 
constructed,  the  places  from  and  to  which  it 
is  intended  to  be  run,  its  estlipated  length, 
and  that  10  per  cent  of  the  capital  stock 
subscribed  has  been  paid  In;  section  293  pro- 
viding that  such  a  proposed  corporation  be- 
fore filing  articles  must  have  subscribed  to 
its  capital  stock  |1,000  for  each  mile  of  con- 
templated work;  section  294  providing  that 
before  the  articles  are  filed  there  must  have 
been  paid  for  the  benefit  of  the  corporation. 
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10  per  cent  of  the  amount  Bubscrlbed;  and 
section  205  providing  that  before  the  Secre- 
tary of  State  issues  to  such  a  corporation  a 
certificate  of  filing  of  articles  of  incorpora- 
tion, there  must  be  filed  In  his  office  an  af- 
fidavit that  the  required  amount  of  stock  has 
been  subscribed,  and  10  per  cent,  thereof  paid 
in — have  no  application  to  street  railroads 
corporations.  Huntington  v.  Curry,  112  Pac. 
583,  584,  14  CaL  App.  468. 

"The  Ck)n8titutlon,  statutes,  and  deci- 
sions of  this  state  recognize  that  the  word 
'railroad'  is  generic,  and  includes  street  rail- 
roads, narrow  gauge  roads,  horse  car  com- 
panies, dummy  lines,  and  street  railroads 
operated  by  electricity.  Whether  a  particu- 
lar statute  applies  to  any  one  of  these  va- 
rious forms  of  railroads  is  to  be  determined 
from  the  language  of  the  statute,  from  the 
context,  or  from  the  intent  of  the  lawmak- 
ers." Civ.  Code  1805,  i  2234,  providing  that 
"all  engine  drivers  and  conductors  must 
cause  the  trains  which  they  respectively 
drive  and  conduct  to.  come  to  a  full  stop 
within  50  feet  of  the  place  of  crossing," 
where  the  tracks  of  separate  and  independ- 
ent railroads  cross  each  other,  does  not  ap- 
ply to  a  street  railway,  so  as  to  compel  it 
to  stop  its  cars  before  crossing  a  steam  rail- 
road track.  Georgia  Ry.  &  Electric  Co.  v. 
Joiner,  48  S.  E.  336,  337, 120  Ga.  905  (quoting 
Savannah  T.  &  I.  of  H.  Ry.  v.  Williams,  43 
S.  JB.  751, 117  Ga.  414,  61  L.  R.  A.  249). 

Technically  a  "railroad*'  is  a  way  or 
road  on  which  rails  are  laid  for  wheels  to 
run  on  for  the  conveyance  of  heavy  loads 
and  vehicles.  The  term  is  generic,  and  em- 
braces all  species  of  road  constructed  by 
corporations  of  a  quasi  public  character. 
Whether  a  road  is  a  railroad  depends  on  the 
mode  of  construction  and  cliartered  use  and 
not  on  the  motive  power;  it  being  declared 
in  the  original  act  for  the  incorporation  of 
railroads  (1  Rev.  St.  1852,  p.  409,  c.  83;  sec- 
tion 5153,  cl.  8,  Burns'  Ann.  St.  1901)  that 
they  should  have  power  to  convey  persons 
and  property  by  steam,  animal,  or  any  me- 
chanical power  or  any  combination  of  them. 
Act  May  12,  1869  (Laws  1869,  p.  92,  c  44), 
was  entitled  an  act  to  authorize  aid,  to  the 
construction  of  "railroads"  by  counties  and 
towns,  etc.  Act  March  9,  1903  (Acts  1903, 
p.  233,  c.  134),  provided  that  wherever  the 
word  "railroad"  occurred  in  either  section 
of  the  act  of  1869  or  any  section  of  any  sub- 
sequent act  amendatory  or  supplemental  to 
the  act  of  1868  the  same  should  extend  to 
every  kind  of  street  railroad,  suburban  street 
railroad,  or  interurban  street  soilroad  by 
whatever  power  its  vehicles  were  transport- 
ed. Held,  that  the  word  "railroad"  in  the 
act  of  1869  was  not  limited  to  steam  rail- 
roads, so  that  the  act  of  1903  was  not  ob* 
Jectionable  as  not  germane  to  the  title  of 
the  act  of  1869.  McCleary  y.  Babcock,  82 
N.  E.  453,  456,  169  Ind.  228. 


"Railroads  now  exist  in  great  variety  as 
regards  motors  and  motive  power,  the  size 
and  style  of  cars  and  coaches,  and  methods 
of  operation  and  construction.  It  is  probable 
that  these  variations  will  be  multiplied  in  the 
coming  years.  It  is  doubtful  whether  any 
permanent  and  satisfactory  classification  can 
now  be  made.  There  has  been  a  general 
concurrence,  however,  in  embracing  all  rail- 
roads in  two  divisions  or  classes:  (1)  Ck>m- 
mercial  railroads,  and  (2)  street  railroads. 
Commercial  railroads  embrace  all  railroads 
for  general  freight  and  passenger  traffic  be- 
tween one  town  and  another  or  between  one 
place  and  another.  So  far  they  have  not 
been  successfully  operated,  to  any  extent  at 
least,  except  by  steam.  They  are  usually 
not  constructed  upon  the  public  streets  or 
highways,  except  for  short  distances.  Street 
railroads  embrace  all  such  as  are  constructed 
and  operated  in  the  public  streets  for  the 
purpose  of  conveying  passengers,  with  their 
ordinary  hand  luggage,  from  one  point  to 
another  on  the  street"  Wilder  v.  Aurora, 
De  Kalb  &  R.  Electric  Traction  0>.,  75  N.  E. 
194,  206,  216  III.  493  (quoting  and  adopting 
definition  in  Lewis,  Em.  Dom.  vol.  1,  §  110a). 

While  street  railways  are  not  specifical- 
ly mentioned  under  either  title  of  Gen.  St 
Minn.  1866,  c.  34,  relating  to  the  formation  of 
corporations,  title  1  providing  generally  for 
corporations  which  are  or  may  be  authoriz- 
ed to  exercise  the  liower  of  eminent  domain, 
and  specifying  certain  public  service  corpora- 
tions, such  as  those  formed  for  the  construc- 
tion of  railways,  canals,  and  works  of  like 
character,  and  title  2,  providing  for  all  other 
corporations  for  pecuniary  profit,  all  those 
specified  therein  being  for  the  conducting  of 
purely  private  enterprises,  the  nature  of 
their  business  is  such  as  to  render  them 
quasi  public  corporations,  which  might  prop- 
erly be  authorized  to  exercise  the  power  of 
eminent  domain,  and  to  bring  them  within 
the  generic  term  "railways,"  and  hence  a 
street  railroad  company  organized  under 
said  chapter  came  within  the  provisions  of 
and  derived  its  powers  from  title  1,  having 
the  right  as  therein  provided  to  fix  the  term 
of  its  corporate  existence  at  50  years.  Min- 
neapolis St.  Ry.  Co.  V.  City  of  Minneapolis, 
155  Fed.  989,  995. 

Fellow  Servant  Act  (Pub.  Laws  1909,  No. 
104),  abolishing  the  defense  of  fellow  servant 
in  actions  for  injuries  to  railroad  employes, 
is  entitled  "An  act  to  prescribe  the  liability 
of  common  carrier  railroad  companies  to  their 
employes,"  and  section  1  of  the  act  makes  it 
applicable  to  every  common  carrier  railroad 
company  in  the  state.  Held  that,  since- 
street  railroads  are  common  carriers,  the 
word  "railroad"  was  sufficiently  broad  to 
include  street  railroads,  and  that  the  act  was 
therefore  not  limited  to  commercial  railroads, 
but  included  street  railroads  as  well. 
Arends  v.  Grand  Rapids  Ry.  Co.,  138  N.  W. 
195, 196,  172  Mich.  448. 
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Afl  limited  to  street  railroads 

The  tax  law  (Laws  1881,  c.  293),  defin- 
ing the  terms,  "land,"  "real  estate,"  and 
'•real  property"  as  Including  "all  surface, 
underground  or  elevated  railroads,"  and  the 
value  of  all  franchises  to  construct  or  oper- 
ate railroads,  in,  under,  above  or  through 
streets,  is  not  limited  to  street  surface  rail- 
roads only,  but  includes  long  distance  sur- 
face steam  railroads,  and  hence  a  franchise 
granted  by  the  state  to  a  steam  surface  rail- 
road for  its  road  in,  under,  above,  or  through 
streets  is  property,  and  a  special  franchise, 
and  taxable.  People  ex  rel.  New  Tork  Cent 
&  H.  R.  R.  Co.  V.  Woodbury,  133  N.  Y.  Supp. 
135,  139,  74  Misc.  Rep.  130,  145. 

As  stmotiire 

See  Permanent  Structure. 

• 

As  traek 

The  word  ''railway,"  as  used  in  a  com- 
plaint in  an  action  for  a  wrongful  killing 
of  an  engineer,  alleging  that  the  said  "rail- 
way" from  which  the  engine  intestate  was 
operating  was  derailed,  was  defective,  may 
be  construed  as  synonymous  with  track,  and 
was  suf^ciently  specific  as  to  defects.  E. 
E.  Jackson  Lumber  Co.  v.  Cunningham,  37 
South.  445,  447, 141  Ala.  206. 

A  petition  in  an  action  against  a  carrier 
which  alleges  negligence  of  servants  in 
charge  of  the  "railroad,  train,  and  roadbed" 
alleges  that  the  track  was  defective,  though 
the  word  "roadbed"  does  not  include  track 
and  ties,  since  the  word  "railroad"  Is  broad 
enough  to  include  the  roadbed  and  the  super- 
structure including  crosstles,  rails,  and  fas- 
tenhigs.  Sklles  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  106  S.  W.  1082,  1084,  130  Mo.  App.  162. 

Traatways  in  mimes 


A  tramway  laid  in  the  slope  of  a  mine 
upon  which  tram  cars  operated  by  electric 
motors  on  tracks  having  switches  and  run  in 
carrying  ore  from  the  bottom  of  the  slope  or 
mine  to  the  top  where  the  cars  are  dumped. 
Is  a  "railway"  within  the  meaning  of  the 
employer's  liability  act  (Code  1907,  $  3910, 
subd.  5),  which  makes  the  master  liable  for 
injuries  to  a  servant  caused  by  the  negli- 
gence of  any  servant  in  charge  of  any  car, 
train,  etc.,  on  a  "railway."  Woodward 
Iron  Co.  V.  I«wis,  54  South.  566,  570,  171 
Ala.  233. 

The  operation  of  a  tramway  upon  which 
small  cars  were  operated  by  gravity,  except 
for  a  short  distance,  where  cables  were  some- 
times used  to  haul  dirt  from  the  pits  to 
plaintifTs  brick-making  machinery,  did  not 
constitute  the  operation  of  a  "railroad,"  with- 
in an  application  for  an  employer's  liability 
policy  which  stated  that  assured  did  not 
operate  a  railroad  on  its  premises.  South 
Knoxville  Brick  Co.  v.  Empire  State  Surety 
Co.,  150  S.  W.  92,  93,  126  Tenn.  402,  Ann. 
Cas.  1913B,  107.  I 


Tiaduet 

Where  a  corporation  was  granted  the 
right  to  "build  a  railroad,"  It  had  power  to 
build  a  viaduct  across  certain  streets  in  a 
city  on  which  to  lay  its  tracks,  the  effect  of 
which  was  to  change  the  crossing  from  a 
grade  crossing  to  an  elevated  one.  Buben- 
zer  V.  Philadelphia,  B.  &  W.  B.  Co.  (Del.) 
61  Ati.  270,  273. 

RAII.lt04J>  BOND8 

As  property,  see  Property. 

RAILROAD  BRIDOE 

A  "railroad  bridge"  means  a  viaduct  con- 
structed for  the  exclusive  use  of  railroad 
transportation.  Diebold  v.  Kentucky  Trac- 
tion CJo.,  77  S.  W.  674,  676,  117  Ky.  146.  63 
L.  R.  A.  637,  111  Am.  St.  Rep.  230,  4  Ann. 
Cas.  445  (citing  Louisville  &  P.  R.  Co.  v. 
Louisville  City  Ry.  Co.,  2  Duv.  [63  Ky.]  175). 

RAILROAD  BtrSIHESB 

See  Gross  Earnings. 

Money  received  by  a  railroad  company 
for  seiMces  of  Its  employ^  In  loading  ears 
for  lumbermen  constitutes  money  received 
from  "railroad  business,"  and  cannot  be  dis- 
tinguished on  the  ground  that  the  services 
were  performed  for  the  mere  accommoda- 
tion of  shippers;  the  railroad  being  author- 
ized by  its  charter  to  load  property  received 
for  transportation,  and  the  proceeds  from 
such  work  being  therefore  subject  to  gross 
earnings  taxation.  State  v.  Minnesota  &  I. 
Ry.  Co.,  118  N.  W.  679,  681,  106  Minn.  176, 
16  Ann.  Cas.  426. 

RAILROAD  OAR 

As  commerce,  see  Commerce. 

As  house,  see  House. 

As  property,  .see  Property. 

Pinching  a  railroad  car,  see  Pinching. 

One  who  breaks  and  enters  a  freight  car 
resting  on  timbers  on  railroad  ground  after 
the  removal  of  the  trucks,  and  occupied  by 
section  hands  as  a  lodging  place,  and  who 
commits  larceny  therein,  violates  Code,  S 
4791,  punishing  the  burglary  of  any  ofiQce, 
shop,  store,  warehouse,  railroad  car,  or  any 
building  in  which  goods  are  kept,  though  the 
structure  is  not  a  "railroad  car"  as  alleged, 
but  is  a  building  within  the  statute.  State 
V.  Anderson,  135  N.  W.  405,  154  Iowa,  701. 

RAILROAD  CATTLE  GAP  OR  GUARD 

A  "railroad  cattle  gap  or  guard"  is  a 
contrivance  to  restrain  cattle.  In  a  sense  it 
is  a  fence,  but  the  construction  of  the  gap  or 
guard  itself  is  not  limited  in  its  dangerous 
quality  as  is  a  fence.  To  be  at  all  effective 
and  serviceable,  it  cannot  be  a  barrier  erect- 
ed perpendicular  to  the  surface  of  the  ground, 
and  rising  above  it,  but  must,  in  order  to  an- 
swer the  purpose  in  view,  be  so  constructed 
that  its  appearance  of  dangerousness  will, 
under  ordinary  circumstances,   deter  cattle 
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from  attempting  to  pass  over  it;  and,  in  so* 
ordering  the  gap  or  guard,  a  really  danger- 
ous contrivance  may  be  properly  installed 
without,  in  the  event  of  injury  to  cattle  at- 
tempting to  cross  it,  rendering  the  railway 
company  liable,  if  the  fact  of  its  want  of 
safety  for  that  purpose  is  the  proximate 
cause  of  the  injury.  CarroUton  Short  Line 
Ry.  Co.  V.  Lipsey,  43  South.  836,  837,  150 
Ala.  570. 

RAHiROAD  OOMPANT 

See  Commercial  Railroad  Company; 
Street  Railway  Company. 

As  common  carrier,  see  Common  Carrier. 

As  private  corporation,  see  Private  Cor- 
poration. 

As  public  corporation,  see  Public  Corpo- 
ration. 

As  public  service  corporation,  see  Public 
Service  Corporation. 

As  quasi  public  corporation,  see  Quasi 
Public  Corporation. 

As  telegraph  company,  see  Telegraph 
Company. 

Every  railroad  company,  see  Every. 

'^Railroad  companies,"  as  they  exist  in 
this  country,  are  corporations  in  which  pri- 
vate capital  is  embarked  in  a  public  occupa- 
tion, that  of  common  carriage.  These  cor- 
porations possess,  therefore,  a  dual  nature, 
having  in  trust,  on  the  one  hand,  the  iinan- 
cial  interests  of  their  stockholders,  and,  on 
the  other,  the  convenience  and  safety  of  the 
traveling  public.  Shelton  v.  Erie  R.  Co.,  66 
AtL  403,  405,  73  N.  J.  Law,  558,  9  L.  R.  A. 
(N.  S.)  727,  118  Am.  St  Rep.  704,  9  Ann.  Cas. 
883. 

A  corporation,  engaged  as  a  common  car- 
rier by  rail  in  the  channels  of  interstate 
commerce  is  a  "railroad  "  company,"  within 
the  terms  of  the  Hepburn  Act  of  February 
29,  1906,  prohibiting  such  companies  from 
transporting,  in  interstate  commerce,  com- 
modities with  which  they  are  associated  or  in 
which  they  are  interested.  United  States  v. 
Delaware  &  H.  Co.,  29  Sup.  Ct  527,  540,  213 
U.  S.  366,  53  L.  Ed.  836. 

"*A  railroad  company*  is  a  carrier  of 
goods  for  the  public,  and,  as  such,  is  bound 
to  carry  safely  whatever  goods  are  intrusted 
to  it  for  transportation,  within  the  course  of 
its  business,  to  the  end  of  its  route,  and 
there  deposit  them  in  a  suitable  place  for 
their  owners  or  consignees.  If  the  road  of 
the  company  connects  with  other  roads,  and 
goods  are  received  for  transportation  beyond 
the  termination  of  its  own  line,  there  is  su- 
peradded to  Its  duty  as  a  common  carrier 
that  of  a  forwarder  by  the  connecting  line; 
that  is,  to  deliver  safely  the  goods  to  such 
line,  the  next  carrier  on  the  route  beyond. 
This  forwarding  duty  arises  from  the  obliga- 
tion implied  in  taking  the  goods  for  the  point 
beyond  its  own  line.    The  common  law  im- 


poses no  greater  duty  than  this.  If  more  ia 
expected  from  the  company  receiving  the 
shipment,  there  must  be  a  special  agreement 
for  it.  This  Is  the  doctrine  of  this  court,  al- 
though a  different  rule  of  liability  is  adopted 
in  England  and  in  some  of  the  states."  Mc- 
Guire  V.  Great  Northern  Ry.  Co.,  153  Fed. 
434,  438  (quoting  and  adopting  definition  in 
Myrick  v.  Michigan  Cent.  Ry.  Co.,  1  Sup. 
Ct.  425,  107  U.  S.  102,  27  L.  Ed.  325,  and  cit- 
ing Pennsylvania  Ry.  Co.  v.  Jones,  15  Sup. 
Ct.  136,  155  U.  S.  333,  39  L.  Ed.  176;  P€|ter- 
son  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  45  N. 
W.  573,  80  Iowa,  92 ;  Root  v.  Great  Western 
Ry.  Co.,  45  N.  Y.  527 ;  Ortt  v.  MinneapoUs  & 
St.  L.  Ry.  Co.,  31  N.  W.  519.  36  Minn.  398). 

A  "company"  incorporated  for  the  pnr^ 
pose  of  building  and  operating  a  railroad 
three  miles  in  length,  for  the  carrying  of 
goods  and  passengers,  is  a  "railroad  com- 
pany," although  it  selects  the  name  of  'ter- 
minal company."  Bridwell  v.  Gate  City  Ter- 
minal Co.,  56  S.  B.  624,  626,  127  Ga.  520,  10 
L.  R.  A  (N.  S.)  909. 

The  terms  "railway  company"  and  "rail- 
road company"  are  interchangeable,  and,  in 
proceedings  before  the  board  of  commission- 
ers of  a  county  for  an  order  directing  the 
levy  of  a  tax  voted  by  a  township  in  aid  of 
a  railway  company,  the  objection  that  the  ap- 
propriation was  voted  in  aid  of  a  railroad 
company  may  be  met  by  proof  that  the  rail- 
way company  was  entitled  to  avail  Itself  of 
the  appropriation.  Davis  v.  Hert,  90  N.  B. 
634,  636,  46  Ind.  App.  242. 

The  words  "railroad  pompanies"  and 
"railway  companies,"  as  used  in  the  statutes 
of  Pennsylvania,  are  synonymous,  and  apply 
to  both  steam  and  street  railways,  unless  the 
context  clearly  shows  a  different  Intent. 
City  of  Philadelphia  v.  Philadelphia  OVaction 
Co.,  55  Atl.  762,  763,  206  Pa.  35. 

Under  Gen.  St.  1901,  §  5997,  defining  the 
term  "railroad  company,"  and  declaring  that, 
as  used  in  the  railroad  commissioners  law,  it 
means  a  company  whose  road  is  operated  by 
steam,  the  statute  forbids  such  term  being 
construed  to  include  a  company  owning  a 
road  operated  only  by  electricity,  except 
where  such  intention  may  be  expressly  man- 
ifested. Kansas  City,  O.  B.  &  Electric  R.  Co. 
V.  Board  of  Railroad  Com*rs,  84  Pac.  755, 
756,  73  Kan.  168. 

The  words  "railroad"  and  "railroad  com- 
pany," as  used  in  section  1,  c.  142,  Laws  of 
1877,  and  in  amended  section  1,  c.  183,  Laws 
of  1887,  do  not  mean  "street  railway,"  "elec- 
tric street  railway,"  or  an  Interurban  com- 
pany such  as  is  described  in  the  petition  in 
this  case.  O'Malley  v.  Board  of  Com'rs  of 
Riley  County,  121  Pac.  1108,  1110,  86  Kan. 
752,  Ann.  Cas.  1913C,  576. 

Under  the  express  terms  of  Gen.  St. 
1902,  f  ^,  the  term  "railroad  company"  in- 
cludes "all  corporations,  trustees,  receivers. 
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or  other  persons  that  lay  out,  constmot, 
maintain,  or  operate  a  railroad  operated  by 
steam  power,  unless  such  meaning  would  be 
r^ugnant  to  the  context  or  to  the  manifest 
intention  of  the  General  Assembly."  "A 
*8treet  railway  company'  is  a  kind  of  'rail- 
road company,'  but  it  does  not  follow  that  it 
is  affected  by  every  statute  concerning  rail- 
road companies.  That  is  a  question  to  be  de- 
termined in  each  case  by  a  study  of  the 
whole  body  of  legislation  bearing  upon  the 
question."  Stafford  Springs  St.  Ry.  Co.  v. 
Middle  River  Mfg.  Co.,  66  Atl.  775,  777,  80 
Conn.  37. 

The  term  •*railroad  company,"  as  used  in 
St.  18d8,  1 1816,  as  amended  by  Laws  1907,  c. 
254,  withdrawing  the  defenses  of  assumed 
risk  and  acts  of  fellow  servants  in  actions 
against  railroads  for  injuries  to  servants, 
and  defining  "railroad  company"  to  embrace 
any  company  managing,  maintaining,  operat- 
ing, or  in  possession  of  a  railroad,  does  not  in- 
clude interurban  railroads  operated  by  elec- 
tricity, but  refers  entirely  to  ordinary  steam 
driven  conmaercial  railroads.  Jones  v.  Mil- 
waukee Electric  Ry.  4b  Light  Co.,  183  N.  W. 
636,  638,  147  Wis.  427. 

That  there  can  be  a  railway  company 
which  does  nothing  but  construct  the  road, 
and  a  railway  company  which  does  nothing 
but  operate  the  constructed  road,  cannot  be 
doubted.  It  is  not  essential  to  the  idea  of  a 
railroad  company  that  it  should  both  con- 
struct and  operate  a  railway.  A  corporation 
organized  for  the  purpose  of  constructing 
railroads  generally,  and  not  for  the  building 
of  any  particular  railroad,  or  the  operation 
of  any  railroad,  is  a  railroad  corporation, 
within  the  statutes  exempting  stockholders 
in  railroad  companies  from  liability  beyond 
the  amount  of  their  stock.  First  Nat  Bank 
of  Davenport  v.  Davies,  43  Iowa,  424,  433, 
434  (citing  and  adopting  McKellar  v.  Stout, 
14  Iowa,  359). 

Const,  art  12,  {  162  (Code  1904,  p. 
cclix),  abolishing  the  doctrine  of  fellow  serv- 
ant so  far  as  it  affects  the  liability  of  the 
master  for  injuries  to  his  servant,  etc.,  as  to 
every  employ^  of  a  "railroad  company,"  etc., 
affects  only  railroads  proper  or  commercial 
railroads,  and  does  not  apply  to  street  car 
companies.  Norfolk  &  Portsmouth  Trac- 
tion Co.  V.  Ellington's  Adm'r,  61  S.  E.  779, 
782,  108  Va.  245,  17  L,  R.  A.  (N.  S.)  117. 

The  headlight  law  (Act  Aug.  17,  1908; 
Laws  1908,  p.  50)  requires  a  railroad  com- 
pany to  equip  and  maintain  every  locomo- 
tive running  on  its  main  line  after  dark  with 
a  good  and  sufficient  headlight,  which  shall 
consume  not  less  than  300  watts  at  the  arc, 
with  a  reflector  not  less  than  23  inches  in 
diameter,  and  to  keep  such  headlight  in  good 
condition,  and  provides  that  any  railroad 
company  violating  the  act  shall  be  liable  to 
indictment  and  punishment.    Held,  that  the 


term  "railroad  company,"  as  used,  Includes 
natural  persons  as  well  as  corporations.  At- 
lantic Coast  Line  R.  Co.  v.  State,  69  S.  B, 
725,  729, 135  Ga.  545,  32  L.  R.  A.  (N.  S.)  20. 

A  company  engaged  in  phosphate  mining, 
and,  as  an  incident  thereto,'  operating  trolley 
engines  and  cars  to  haul  the  phosphate,  is  not 
a  "railroad  company"  within  Gen.  St  1906,  §§ 
3148,  3149,  3150,  modifying  the  common-law 
rules  regulating  the  liability  of  employers  for 
injuries  to  employes  as  applied  to  a  railroad 
company.  Taylor  v.  Prairie  Pebble  Phos- 
phate Co.,  54  South.  904,  61  Fla.  455. 

A  stockyards  company  owning  stock- 
yards and  doing  what  is  known  as  a  terminal 
business,  having  switch  tracks  encircling  its 
yards  and  connecting  therewith  and  with 
trunk  line  railroads  so  that  all  cars  of  stock 
in  and  out  of  its  yards  must  pass  over  its 
tracks,  which  it  alone  operates  with  its  own 
engines  and  crews,  which  issues  no  bills  of 
lading  and  receives  no  part  of  the  freight 
paid  the  trunk  line  railroads,  but  charges  a 
fixed  price  per  car  for  all  cars  moved  from 
the  connection  therewith  to  Its  yards  or  to 
packing  houses,  is  a  "railroad  company"  and 
a  common  carrier  of  freight  for  hire  with  the 
rights,  duties,  and  obligations  of  a  common 
carrier  for  hire,  and  subject  to  the  provi- 
sions of  Twenty-Ei^t  Hour  Law  June  29, 
1906,  c.  8594,  84  Stat.  607,  where  it  partici- 
pates in  the  carriage  of  an  interstate  ship- 
ment. United  States  v.  St.  Joseph  Stock- 
yards Co.,  181  Fed.  625,  626. 

The  Supreme  Court  of  North  Carolina 
having  decided  that  the  fellow-servant  act  of 
that  state,  providing  that  "any  servant  or 
employ^  of  any  railroad  company"  injure«l 
through  the  negligence  of  any  other  servant, 
employ^,  or  agent  of  the  company  may  main- 
tain an  action  therefor  against  the  com- 
pany, applies  to  a  manufacturing  corporation 
which  owns  and  operates  a  spur  track  on  its 
ground  as  incidental  to  its  main  business, 
with  respect  to  servants  employed  in  such 
service  such  construction  of  the  statute  is 
binding  on  the  federal  courts.  United  States 
Leather  Co.  v.  Howell,  151  Fed.  444,  446,  SO 
C.  C.  A.  674. 

Gen.  St  1902,  §  4140,  provides  tluit,  if 
any  person  shall  have  a  claim  for  services 
rendered  in  the  construction  of  a]\y  railroad 
or  any  of  its  appurtenances,  such  claim  shall 
be  a  lien  on  said  railroad,  etc  Held,  that  a 
street  railway  is  a  **rallroad,"  on  the  prox>- 
erty  of  which  a  lien  may  be  enforced,  though 
Gen.  St.  1902,  §  1,  provides  that  the  plirase 
"railroad  company,"  as  used  in  the  statutes, 
shall  in,  general  be  construed  to  mean  a  cor- 
poration operating  a  railroad  by  steam  pow- 
er, and  though  other  statutes  dealing  with 
railroads  refer  to  steam  railroad*  companies 
as  "railroad  companies,"  and  street  railroad 
companies  as  "street  railway  companies." 
Egan  V.  Cheshire  St  Ry.  Co.,  61  AH  950,  951, 
78  Conn.  291. 
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Code  1907,  i  5476,  making  a  "railroad 
company*'  liable  for  damages  to  persons  and 
property  resulting  from  negligence  or  a  fail- 
ure to  comply  with  statutory  requirements, 
and  providing  that,  when  any  person  or  prop- 
erty is  injured  by  the  locomotive  or  cars  of 
any  railroad,  the  burden  is  on  the  railroad 
company  to  show  compliance  with  the  statu- 
tory requirements  and  absence  of  negligence, 
does  not  apply  to  electric  street  railroads. 
Appel  V.  Selma  St.  &  Suburban  Ry.  Co.  (Ala.) 
59  South.  164,  168. 

RAHJtOAB  CONTRACTOR 

As  laborer,  see  Laborer. 

rahaoad  corporation 

See  Street  Railroad  Corporation. 

As  domestic  corporation,  see  Domestic 

Corporation. 
As  railroad,  see  Railroad — ^Railway. 
As  resident,  see  Resident 

When  a  statute  speaks  of  any  "railroad 
corporation,"  it  has  reference  to  a  railroad 
corporation  existing  or  operating  in  the 
state.  McDermon  v.  Southern  Pac.  Co.,  122 
Fed.  669,  678. 

Railroad  Law  (Laws  1892,  p.  1390,  c.  676, 
f  32),  providing  that  every  "railroad  corpora- 
tion" shall  maintain  cattle  guards  at  road 
crossings,  applies  to  a  street  surface  railroad 
company  incorporated  under  article  1  of  the 
act  (page  1382).  Evans  v.  Utica  &  Mohawk 
Valley  Ry.  Co.,  89  N.  Y.  Supp.  1089,  1090,  44 
Misc.  Rep.  345. 

Const  art  11,  §  5*  forbidding  a  "railroad 
corporation"  issuing  any  bonds  except  for 
money,  labor,  or  property  actually  received 
and  applied  to  the  purposes  for  which  such 
corporation  was  created,  does  not  apply  to 
street  railway  corporations  not  engaged  in 
general  railroad  business.  State  ex  rel. 
Tyrrell  v.  Lincoln  Traction  Co.,  134  N.  W. 
278,  281,  90  Neb.  535. 

The  term  "railway  corporation**  means 
those  steam  railroads  which  constitute  a 
class  well  defined,  and  hence  a  statute  mak- 
ing an  employer  liable  for  the  injury  or 
death  of  an  employ^  injured  or  killed  by  rea- 
son of  the  negligence  of  any  person  who  has 
charge  of  any  signal,  switch,  locomotive  en- 
gine, or  train  on  a  railroad,  does  not  apply 
to  street  railway  companies.  Conover  v. 
PubUc  Service  Ry.  Co.,  78  Atl.  187,  188,  80 
N.  J,  Law,  681  (citing  Newark  v.  Merchants' 
Ins.  Co.,  26  Atl.  137,  55  N.  J.  Law,  146). 

The  term  "railroad  corporation,"  as  used 
in  General  Railroad  Act,  Laws  1S90,  p.  1083, 
c.  565,  §  4,  includes  elevated  railroads;  and 
such  railroads  have  power  to  acquire  land 
necessary  for  their  maintenance  and  accom- 
modation. Manhattan  Ry.  Co.  v.  Astor,  107 
N.  Y.  Supp.  666,  667,  56  Misc.  Rep.  353. 

An  interurban  electric  railway  company, 
incorporated  under  Rev.  St  1809,  c.  12,  art. 


3,  §  1187,  and  authorized  to  pperate  a  street 
railway  for  public  conveyance  of  passengers* 
mail,  and  express,  is  a  "railroad  corpora- 
tion," within  article  2,  S  1105^  requiring 
every  railroad  corporation  incorporated  in 
the  state  under  such  article,  or  any  railroad 
corporation  running  or  operating  any  rail- 
road in  the  state,  to  erect  and  maintain 
lawful  fences  on  the  sides  of  its  road  pass- 
ing through  cultivated  fields,  and,  until  such 
fences  are  constructed,  making  it  liable  for 
double  damages  for  stock  killed  on  its  road. 
Riggs  V.  St  Francois  County  Ry.  Co.,  96  S. 
W.  707,  708,  709.  120  Mo.  App.  335. 

The  term  "railway  corporation,"  in  a 
statute  providing  that  a  railway  corporation 
shall  be  liable  for  damages  sustained  by  an 
employ^  without  contributory  negligence  on 
his  part,  caused  by  the  negligence  of  certain 
employ^,  is  a  general  one,  including  all  per- 
sons engaged  in  operating  railways,  individa- 
al  and  corporate,  and  hence  the  statute  does 
not  violate  the  federal  Constitution,  prohibit- 
ing the  states  from  denying  to  any  person 
the  equal  protection  of  the  laws.  Lewis  v. 
Northern  Pac.  Ry.  Co.,  92  Pac.  469,  473,  36 
Mont  207. 

A  corporation  chartered  to  maintain  a 
lumber  business,  with  power  to  operate  saw- 
mills, tramroads,  etc.,  which  operates  a  rail* 
road  as  an  incident  to  the  lumber  business, 
is  not  a  "railroad  corporation"  within  Qen. 
Laws  1901,  p.  31,  c.  27.  Receivers  of  Kirby 
Lumber  Co.  v.  McLendon,  120  S.  W.  227,  228, 
56  Tex.  Civ.  App.  279. 

A  company  engaged  in  mining  only, 
which  uses  in  its  operations  a  system  of  rail- 
way tracks  of  standard  gauge  aggregating  in 
length  some  three  miles,  is  operating  a  "rail- 
road," within  the  meaning  of  Rev.  Laws  1905, 
I  2042,  abolishing  the  fellow-servant  rule  as 
to  railroad  corporations.  Cook  v.  Modern 
Brotherhood  of  America,  131  N.  W.  334,  335, 
114  Minn.  299. 

A  construction  company,  with  the  usual 
powers  of  a  construction  company,  and  au- 
thorized to  own,  but  not  to  operate,  a  rail- 
road, is  not  a  "railroad  corporation"  proper, 
so  as  to  fall  within  the  wording  of  Const 
1890,  S  193,  partially  abrogating  the  fellow 
servant  rule  as  to  employes  of  "any  railroad 
corporation."  Bradford  Construction  Co.  v. 
Heflin,  42  South.  174,  175,  88  Miss.  314,  12  L. 
R.  A.  (N.  S.)  1040,  8  Ann.  Cas.  1077. 

A  manufacturing  company  maintaining  in 
its  yards  a  number  of  tracks  and  a  switch 
engine  for  its  use  in  shifting  freight  cars  is 
not  a  "railroad  corporation  operating  a  rail- 
road or  part  of  a  railroad  in  this  state," 
within  93  Ohio  Laws,  p.  342,  requiring  every 
railroad  corporation  operating  a  railroad  or 
part  of  a  railroad  in  this  state  to  block  its 
frogs,  though  by  the  law  of  Ohio  (Rev.  St  I 
3866)  a  manufacturing  company  may  con- 
struct a  railroad  when  such  purpose  is  stat- 
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ed  in  its  articlea  of  incorporation,  and  with 
respect  to  it  is  made  subject  to  the  general 
railroad  laws  of  the  state.  Taggart  v.  He- 
pdbUc  Iron  &  Steel  Co.,  141  Fed.  910,  911,  73 
C.  C.  A.  144. 

A  corporation  authorized  by  Its  articles 
to  construct  and  operate  a  railroad  as  a 
common  carrier,  its  primary  purpose  being  to 
connect  the  business  enterprises  of  an  out- 
skirt  of  a  city  with  the  terminals  of  a  rail- 
road company  in  the  city  proper,  and  to  car- 
ry freight  in  car  load  lots  between  such 
points,  and  which  has  complied  with  Pierce's 
Code,  K  7053,  7054  (BaUinger's  Ann.  Codes  & 
St.  §{  4250,  4251),  prescribing  the  manner  of 
executing  articles  of  incorporation  of  rail- 
roads, and  the  condition  precedent  for  con- 
demning lands,  that  the  wbole  amount  of  its 
capital  stock  be  subscribed,  and  the  good 
faith  of  which  is  evidenced  by  the  money  it 
has  expended  and  the  equipment  it  has  under 
contract,  is  a  "railroad  corporation"  within 
the  eminent  domain  statute ;  the  test  not  be- 
ing length  of  road,  or  that  it  shall  use  ltd 
own  rolling  stock,  but  that  it  shall  be  acting 
in  good  faith,  and  that  its  road  shall  serre  a 
public  purpose.  State  y,  Superior  Court  of 
King  County  (Wash.)  103  Pac.  469,  471. 

Statntorj  definitions 

Rev.  St  1899,  §  1163,  defines  the  term 
"railroad  corporation"  to  mean  all  corpora- 
tions, companies,  or  individuals  owning  or 
operating,  or  which  may  hereafter  own  or 
operate,  any  railroad  in  this  state.  State 
ex  inf.  Attorney  General  v.  Terminal  R. 
Ass'n  of  St.  Louis,  81  S.  W.  395,  402,  182  Mo. 

Kirby's  Dig.  {  6732,  declares  that  the  term 
"railroad"  or  "railroad  corporation"  shall 
mean  all  corporations  operating  any  railroad 
in  this  state,  whether  as  owner  or  lessee, 
mortgagee,  trustee,  receiver,  or  assignee. 
Hence  a  railroad  company  running  a  through 
train  over  the  line  of  another  company  pass- 
ing through  the  state  is  subject  to  section 
6068,  providing  that  an  action  against  a  rail- 
road company  may  be  brought  In  any  county 
through  or  into  which  the  road  upon  which 
the  cause  of  action  arose  passes.  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Jaber,  107  S.  W.  1170, 
1171,  85  Ark.  232. 

Kirby's  Dig.  $  6732,  provides  that  the  term 
"railroad"  or  ^'railroad  corporation."  shall  be 
deemed  to  mean  all  corporations  owning  or 
operating  any  railroad  in  the  state.  Section 
6743  provides  that  any  railroad  existing  un- 
der the  laws  of  any  other  state  may  buy  or 
lease,  or  otherwise  acquire,  any  railroad 
within  the  state,  with  all  the  rights  thereto 
pertaining.  Section  6757  provides  that,  if  a 
railway  company  of  another  state  shall  lease 
a  railroad,  such  part  of  the  road  as  shall  be 
within  the  state  shall  be  subject  to  all  regu- 
lations relative  to  railroads  in  the  state, 
and  section  6758  provides  that  a  corpora- 


tion of  another  state,  being  the  lessee  of 
a  railroad  in  the  state,  shall  be  liable  for  a 
violation  of  any  of  the  laws  in  the  state,  and 
liable  to  be  sued  therefor.  Held,  that  a  for- 
eign corporation,  which  is  the  lessee  of  a 
railroad  in  the  state,  is  liable,  under  the 
statute  requiring  railroads  to  erect  stock 
gaps,  where  the  road  passes  through  Inclosed 
land.  St  Louis  &  S.  F.  R.  Co.  v.  Hale,  100 
S.  W.  1148,  82  Ark.  175. 

Rev.  St  1898,  i  1816,  which  is  a  part  of 
chapter  87,  concerning  railroads,  makes  every 
railroad  company  liable  for  damages  sustain- 
ed by  employte,  caused  by  the  negligence  of 
other  employes.  Other  provisions  of  the 
chapter  relate  exclusively  to  "railroad  cor- 
porations" doing  the  usual  business  of  a  pub- 
lic or  commercial  railroad.  Thus  provision 
Is  made  for  equality  of  transportation  rates, 
for  the  furnishing  of  cars  on  demand,  for 
the  maintenance  of  guards  and  fences,  and  for 
subservience  to  regulations  for  the  shipment 
of  grain,  carrying  of  live  stock,  etc.  The 
power  of  exercising  tbe  right  of  eminent 
domain  is  also  given  to  railroads  included 
within  the  purview  of  the  chapter.  Sec- 
tion 1861  defines  the  phrase  "railroad  corpo- 
ration" as  embracing  any  company,  corpora- 
tion, or  person  managing  or  operating  a 
railroad,  whether  as  owner,  contractor,  mort- 
gagee, assignee,  or  receiver.  Held,  that  sec- 
tion 1816,  notwithstanding  section  1861,  em- 
braces within  its  provisions  only  railroads 
engaged  in  a  general  railroad  business  for 
the  carriage  of  passengers  and  freight,  and 
has  no  application  to  a  private  railroad  oper- 
ated in  connection  with  a  logging  and  lum- 
ber business.  McKlvergan  v.  Alexander  & 
Edgar  Lumber  Co.,  102  N.  W.  332,  333,  124 
Wis.  60. 

Under  Rev.  St  1899,  ft  U63  (Ann.  St 
1006,  p.  988),  providing  that  the  term  "rail- 
road corporation"  shall  mean  all  corpora- 
tions owning  or  operating  any  railroad,  a 
corporation  organized  under  Rev.  St  1889,  ftft 
2768-2807,  providing  for  Che  Incorporation 
of  manufacturing  and  business  companies, 
and  empowered  by  its  charters  to  operate 
terminal  lines  of  railroad  in  connection  with 
its  stodcyards  and  packing  houses,  and  main- 
taining a  number  of  miles  of  railroad  and 
terminals  and  engines,  and  employ^  to  oper- 
ate the  same,  is  a  railroad  corporation,  with- 
in Rev.  St  1899,  {  2878  (Ann.  St  1906,  p. 
1655),  providing  that  every  railroad  corpo- 
ration shall  be  liable  for  damages  sustained 
by  any  servant  while  engaged  in  operating 
such  railroad  by  reason  of  the  negligence  of 
any  other  servant  Penney  v.  St  Joseph 
Stockyards  Ca,  111  S.  W.  79,  88,  212  Ma 
309. 

RAIIiBOAB  OROSSIHG 

As  private  way,  see  Private  Way. 
As  warning,  see  Warning— Warned. 
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A  "railroad  crossing,"  sucli  as  Is  referred 
to  in  Civ.  Ck>de  1895,  §  2222,  is  the  crossing 
by  a  railroad  of  a  public  highway,  not  only 
used,  but  maintained,  as  such  by  the  proper 
authorities  having  the  same  in  charge.  The 
evidence  must  show  the  road  to  be  a  public 
highway,  before  there  is  proof  of  a  road 
crossing.  Atlantic  Coast  Line  R.  Co.  v. 
Bunn,  58  S.  E.  538,  2  Ga.  App.  305  (citing 
Johnson  y.  State,  58  S.  E.  265,  1  Oa.  App. 
195). 

Where  a  road  leads  from  the  public  road 
across  a  railroad  to  a  house,  and  is  used  only 
by  the  owner  and  by  the  tenant  of  a  neigh- 
bor, it  is  a  private  way,  and  the  railroad  is 
not  required  to  keep  the  "crossing"  over 
such  private  way  in  repair,  under  Civ.  Code 
1902,  i  2183,  providing  that  a  railroad  cross- 
ing a  highway  shall  protect  its  rails,  so  as  to 
procure  a  safe  passage  across  the  road. 
Moragne  ▼.  Charleston  &  W.  C.  Ry.  Co.,  58 
S.  E.  150,  151,  77  S.  C.  437. 

Within  the  meaning  of  Rev.  St.  1905, 
p.  1578,  §  8,  providing  that  "at  all  of  the 
railroad  crossings  of  highways  and  streets  in 
this  state  the  several  railroad  corporations 
in  this  state  shall  construct  and  maintain 
said  crossings  and  the  approaches  thereto 
within  their  respective  rights  of  way,"  "rail- 
road crossing"  means  that  portion  compris- 
ing the  track  or  roadbed,  "the  approaches 
thereto,"  that  portion  extending  from  the 
track  on  each  side  thereof  back  so  far  as 
may  be  necessary,  so  that  at  all  times  the 
crossing  shall  be  safe.  The  words  do  not 
necessarily  include  the  entire  width  of 
railroads'  rights  of  way.  Cass  County  v. 
Chicago,  P.  &  St  L.  Ry.  Co.,  130  111.  App. 
346,  349. 

RAILROAB  CUT 

As  part  of  railroad  structure,  see  Rail- 
road— Railway. 

RAIIiROAB  DEPOT 

See  Station. 

RAILROAD      ENGAGED      US      INTER- 
STATE COMMERCE 

The  reference,  in  the  Federal  Safety  Ap- 
pliance Act,  to  any  "railroad  engaged  in  in- 
terstate commerce"  is  made  to  the  national 
interstate  highway  alone,  used  in  interstate 
commerce,  and  by  no  system  of  reasoning  can 
this  reference  be  properly  held  to  apply  to 
an  intrastate  highway.  United  States  v. 
Southern  Ry.  Co.,  164  Fed.  347,  352. 

RAILROAD  EQUIPMENT 

Personal  Property  Law  N.  Y.  (Consol. 
Laws,  c.  41)  I  61,  provides  that,  whenever 
any  railroad  equipment  and  rolling  stock 
shall  be  sold,  leased,  or  loaned  under  a  con- 
tract which  provides  that  the  title  shall  re- 
main ^n  the  vendor,  lessor,  or  bailor  until 
the  price  is  paid,  such  contract  shall  be  in- 
valid as  to  any  subsequent  judgment  credi- 


tor of  or  purchaser  from  such  vendee,  les- 
see, or  bailee  for  a  valuable  consideration 
without  notice,  unless  the  contract  is  in  writ- 
ing, fully  acknowledged,  and  recorded  in  tlie 
book  in  which  real  estate  mortgages  are  re- 
corded in  the  office  of  the  county  clerk  or 
register  of  the  county  in  which  is  located  the 
principal  office  or  place  of  business  of  the 
vendee,  lessee,  or  bailee,  unless  there  Is 
plainly  marked  on  both  sides  of  the  locomo- 
tive or  car  the  name  of  the  vendor,  lessor,  or 
bailor,  followed  by  the  words  "lessor,"  "bail- 
or," or  "vendor,"  as  the  case  may  be.  Held, 
that  the  words  "railroad  equipment"  and 
"rolling  stock,"  as  used  in  such  section,  were 
equivalent  to  the  words  "rolling  stock  used 
on  a  railroad,"  and  since  the  term  "rail- 
road" signifies  a  common  carrier  or  associa- 
tion engaged  in  hauling  passengers  and 
freight  for  hire,  excluding  logging  roads,  con- 
struction roads,  etc.,  such  section  had  no 
application  to  locomotives  only  fit  for  use  on 
temporary  construction  railroads,  used  in 
connection  with  work  of  internal  improve- 
ment, and  hence  conditional  sales  of  such 
locomotives  were  valid  as  against  the  trus- 
tee in  bankruptcy  of  the  conditional  vendee, 
though  not  recorded.  In  re  Ferguson  Con- 
tracting Co.,  183  Fed.  880,  882. 

RAILROAD  HAZARD 

A  "railroad  hazard"  may  exist,  within 
Rev.  Laws  1905,  S  2042,  when  the  work  en- 
gaged in  is  so  intimately  connected  with  the 
movement  of  engines  and  trains  as  to  render 
it  more  dangerous  for  that  reason.  Han- 
son V.  Northern  Pac.  Ry.  Co.,  121  N.  W.  607, 
608,  108  Minn.  »4,  22  L.  R.  A.  (N.  S.)  968. 

PlaintlflF,  a  bridge  carpenter,  was  engag- 
ed with  other  workmen  in  constructing  a 
railroad  track  over  low  ground.  Piles  were 
driven,  and  a  trestle  built,  on  which  were 
laid  the  ties  and  rails.  For  the  purpose  of 
driving  the  piles,  a  pile  driver  car  was  used, 
and  as  the  trestle  work  progressed  the  car 
was  moved  forward  for  the  purpose  of  driv- 
ing the  next  row  of  piles,  and  when  that  was 
accomplished  the  car  moved  back  so  that  the 
work  of  placing  the  caps  on  the  piles,  string- 
ers, ties,  and  rails  could  be  carried  on.  Plain- 
tiff was  injured  by  the  negligent  movement 
of  the  car.  Held  that,  conceding  that  plain- 
tiff and  the  employ^  in  charge  of  the  car 
were  fellow  servants,  the  work  in  which  they 
were  engaged  constituted  a  "railroad  haz- 
ard," rendering  the  railroad  liable  for  the 
injury  sustained.  Johnson  v.  Great  Northern 
Ry.  Co.,  116  N.  W.  936,  104  Minn.  444,  18  L. 
R.  A.  (N.  S.)  477. 

RAILROAD  MAIL  CLERK 

As  passenger,  see  Passenger. 

RAILROAD  MORTGAGE 

"Railroad  mortgages,"  so  called,  are  tis 
a  rule  trust  deeds  securing  a  large  number 
of  bonds  distributed  over  a  wide  extent  of 
country,  and,  in  many  cases  among  the  peo- 
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pie  tn  many  countries,  the  owners  in  the  ag- 
gregate, numbering  up  into  the  thousands. 
Chicago  &  N.  W.  Ry.  Co,  t.  State,  108  N.  W. 
557,  582,  128  Wis.  653. 

RAILBOAD  POSTAL  OLEBK 

As  officer,  see  Officer. 

RAILBOAB  PROPERTY 

As  private  property,  see  Private  Prop- 
erty. 
As  real  estate,  see  Real  Property. 

Const  1891,  §  182,  declares  that  nothing 
in  the  Constitution  shall  prevent  the  General 
Assembly  from  providing  by  law  how  rail- 
roads and  railroad  property  shall  be  assess- 
ed, and  how  taxes  thereon  shall  be  collected. 
Held  that,  where  a  bridge  was  owned  and 
used  by  a  railroad  company,  it  constituted 
"railroad  property"  within  such  section, 
though  it  was  also  used  for  the  accommoda- 
tion of  teams,  street  cars,  and  foot  passen- 
gers. Board  of  Equalization  of  Campbell 
County  V.  Louisville  &  N.  R.  Co.  <Ky.)  109 
S.  W.  303,  304. 

Under  Acts  1884  (P.  L.  p.  142),  as  amend- 
ed, providing  for  the  taxation  of  railroads, 
"raibroad  property"  is  divided  into  four  dis- 
tinct classes:  (1)  The  main  stem,  consisting 
of  the  roadbed,  not  exceeding  100  feet  in 
width,  with  its  rails,  ties,  depot  buildings; 
(2)  o<her  real  property;  (3)  .tangible  person- 
al property;  and  (4)  the  franchise.  Jersey 
Citj  V.  State  Board  of  Assessors,  68  AtL 
227. 228,  74  N.  J.  Law,  720. 

A  company  organised  under  Comp.  Laws 
1887,  c.  167,  built  a  railroad  in  the  streets 
of  a  city,  as  authorized  by  an  ordinance 
thereof,  to  carry  freight  from  manufactories 
not  otherwise  accessible  by  steam  railroads. 
The  railroad  was  operated  as  a  steam  rail- 
road, and  was  leased  to  a  steam  railroad, 
which  used  it  in  connection  with  its  own 
road.  Held,  that  the  railroad  was  "railroad 
property,"  within  Pub.  Acts  1901,  p.  245,  No. 
173,  as  amended  by  Pub.  Acts  1903,  p.  57, 
No.  45,  providing  for  the  taxation  of  rail- 
road property,  and  was  not  subject  to  local 
taxation,  at  least  unless  the  ordinance  impos- 
ed as  a  condition  a  liability  for  such  taxes. 
City  of  Detroit  v.  Detroit  Manufacturers'  R. 
R.,  113  N,  W.  365,  366,  149  Mich.  530. 

BAILROAB  PtnEtPOSES 

See  Street  Railway  Pur];>oses. 
Used  for  railroad  purposes,  see  Use — 
Used. 

Where  a  deed  conveyed  land  as  a  dona- 
tion to  a  railroad  company  "for  railroad  pur- 
poses only,"  the  grantor  could  not  obtain  a 
cancellation  of  the  conveyance  on  the  ground 
that  it  was  understood  that  defendant  would 
use  the  land  in  connection  with  a  main  line 
through  the  town  where  the  land  was  situat- 
ed, bot  that  It  had  only  built  a  branch.    Mo- 


bile, J.  &  K.  C.  R.  Oo.  V.  Kamper,  41  South. 
513,  514,  88  Miss.  817. 

RAILROAB  RECEIVERS 

See  Receiver. 

RAILROAB  RIGHT  OF  WAT 

See  Right  of  Way. 

RAILROAD  STATION 

See  Depot;  Station. 
As  point,  see  Point. 

RATLROAO  TICKET 

As  property,  see  Properly. 

A  passenger  ticket  Is  mere,  evidence  of 
a  contract.  Klrby  v.  Union  Pac.  Ry.  Co., 
119  Pac.  1042,  1053,  51  Colo.  609,  Ann.  Cas. 
1913B,.  461. 

A  railroad  ticket,  though  not  yet  stamped 
or  delivered  to  a  passenger,  is  a  "railroad 
ticket,"  and  also  within  the  term  "any  goods 
or  chattels,"  within  L.  O.  L.  §  1947,  providing 
that  any  one  stealing  any  goods  or  chattels 
or  any  railroad  passenger  ticket  or  other 
evidence  of  the  right  of  a  passenger  to  trans- 
portation should  be  guilty  of  larcony,  al- 
though the  stealing  of  railroad  tickets  was 
not  larceny  at  common  law.  State  v.  Wilson, 
127  Pac.  980,  981,  63  Or.  344. 

The  "tickets"  of  a  carrier,  whether  for 
transfer  or  for  original  passage,  may  well  be 
called  the  carrier's  written  direction  by  one 
agent  to  another  agent  concerning  the  par* 
tlcular  transportation  in  hand,  and  if  the  di- 
rection be  contrary  to  the  contract,  and  ex- 
pulsion follows  as  a  consequence,  the  carrier 
must  be  answerable  for  all  proximate  dam- 
ages ensuing  therefrom,  Just  as  any  other 
principal  is  liable  for  the  injurious  result  of 
misdirection  to  his  agent  Indianapolis  St. 
Ry.  Co.  V.  Wilson,  66  N.  B.  950,  953,  161 
Ind.  153,  100  Am.  St  Rep.  261  (quoting  and 
adopting  definition  in  0*Rourke  v.  Citizens' 
Street  Ry.  Co.,  52  S.  W.  872,  103  Tenn.  124, 
46  L.  R.  A.  614,  76  Am.  St  Rep.  639). 

"A  'ticket'  is  evidence  of  a  contract  to 
carry  and  the  right  of  passage,  but  the  con- 
tract itself  is  implied  by  law,  except  in  so 
far  as  it  is  expressed  in  the  ticket.  Upon 
the  theory  that  it  is  not  itself  the  written 
contract,  parol  evidence  has  been  held  admis- 
sible to  prove  the  terms  of  the  contract  in 
fact  entered  into  between  the  company  and 
the  passenger,  or  the  representations  made 
by  the  agent  at  the  time  the  ticket  was  pur- 
chased as  to  stop-over  privileges  or  the  like. 
But  the  terms  of  the  contract  or  certain  con- 
ditions and  limitations  which  enter  into  and 
form  part  of  the  contract  are  frequently  writ- 
ten on  the  face  of  the  ticket,  and,  where  such 
is  the  case,  we  think  the  better  rule  is  that 
a  passenger  has  no  right  to  rely  upon  the 
representations  of  an  agent  or  conductor 
which  are  contrary  to  its  express  limitations 
and  conditions."  Rolfs  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  71  Pac.  526,  528,  66  Kan.  272. 
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A  'Railroad  ticket*'  is  not  a  contract  ex- 
pressing all  the  conditions  and  limitations 
asually  contained  in  a  written  agreement, 
but  is  more  in  the  nature  of  a  receipt  given 
by  the  railroad  company,  as  evidence  that 
the  passenger  has  paid  his  fare  for  certain 
kind  of  passage  on  the  proper  train,  as  lim- 
ited and  regulated  by  Its  rules.  A  "railroad 
ticket/'  it  is  said  according  to  general  ac- 
cepted doctrine,  is  a  voucher,  token,  or  re- 
ceipt, rather  than  a  contract,  attached  for 
convenience  to  show  that  the  passenger  has 
paid  his  fare  from  the  place  named  therein 
as  the  place  of  departure  to  that  named 
therein  as  the  place  of  destination.  It  is 
evidence  of  a  contract  to  carry  and  the  right 
to  passage  implied  by  law,  excepting  in  so 
far  as  expressed  in  the  ticket.  Ames  v. 
Southern  Pac.  Co.,  75  Pac.  310,  313,  141  Cal. 
728,  99  Am.  St  Rep.  98. 

''An  'ordinary  passage  ticket'  is  not  a 
written  contract,  though  it  may  be  so  drawn 
and  signed  to  become  such,  and  where  it  em- 
bodies in  explicit  terms  an  undertaking  which 
the  carrier  assumes  toward  the  person  named 
therein.  Excluding  tickets  of  this  kind,  it  is 
to  be  obsi^rved  that  a  passage  ticket  is  a 
mere  token  or  voucher  furnished  by  the  car- 
rier to  the  passenger  upon  the  payment  by 
him  of  fare."  In  the  absence  of  evidence  to 
the  contrary,  railroad  tickets  are  not  deemed 
to  be  contracts  in  writing,  and  no  presump- 
tion arises,  from  the  purchase  of  a  ticket, 
that  the  ordinary  duties  of  a  carrier  imposed 
by  law  are  modified  in  the  ticket  *'A  'tick- 
et' cannot  be  said  to  be  either  the  contract 
or  contain  the  contract  The  settled  opinion 
is  that  it  Is  a  mere  receipt  taken  or  voucher 
adopted,  for  convenience,  to  show  that  the 
passenger  has  paid  his  fare  from  one  place 
to  another.  A  contract  for  transportation 
may  therefore  be  proved  independently  of 
the  terms  of  the  ticket"  McCoUum  v.  South- 
em  Pac  Co.,  88  Pac  663,  666,  31  Utah,  494 
(citing  Logan  v.  Hannibal  A  St  J.  Ry.  Co., 
77  Mo.  663,  and  quoting  and  adopting  defini- 
tion in  3  Thomp.  Neg.  {  2581). 

rahjeioad  torpedo 

As    dangerous    agency,    see   Dangerous 
Agency. 

RAILROAD  TRACK 

See    Private    Railroad    Track;     Street 

Railroad  Track. 
As  structure,  see  Structure. 
See,  also,  Public  Track ;   Skeleton  Track. 

Land  adjacent  to  a  street  railroad's  right 
of  way,  used  only  for  a  plan  for  generating 
electrical  power  used  in  the  propulsion  of 
its  cars,  is  "railroad  track,"  within  the  mean- 
ing of  the  law,  and  assessable  as  such.  Peo- 
ple V.  Terre  Haute  &  W.  Ry.  Co.,  100  N.  E. 
173,  256  111.  591. 

A  railroad  approach,  consisting  of  ele- 
vated tracks,  embankment,  and  viaduct,  con- 


structed on  land  purchased  by  a  railroad  com- 
pany for  a  right  of  way,  and  used  exclusive- 
ly as  a  railroad  track,  for  railroad  purposea, 
to  connect  the  main  trades  of  the  railroad 
with  a  bridge  across  a  navigable  river,  con- 
stitutes a  "railroad  track,"  within  the  mean- 
ing of  the  provisions  of  the  revenue  law  of 
1872  (Hurd's  Rev.  St  1903,  c  120,  S$  40-52, 
109),  dividing  real  estate  belonging  to  rail- 
road companies  into  two  classes  for  the  pur- 
poses of  taxation;  the  first  consisting  of 
railroad  track  in  whldi  is  included  the  right 
of  way,  and  superstructure  of  main,  side,  or 
second  track,  and  turnouts,  and  requiring 
the  first  class  to  be  assessed  by  the  State 
Board  of  Equfiliyatlon,  and  not  by  the  county 
assessor.  People  ex  rel.  Roche  v.  Illinois 
Cent.  R.  Co.,  74  N.  E.  11^119,  215  IlL  177. 

Embankmeiit 

A  "railroad  track"  is  not  merely  the 
rails  and  ties  upon  which  cars  are  run,  but 
is  the  road,  course,  and  way,  and  Includes 
all  that  enters  Into  and  composes  such  road, 
course,  and  way,  such  as  the  embankment 
upon  which  the  rails  and  ties  are  laid,  etc 
Bird  V.  Common  Council  of  City  of  Detroit, 
111  N.  W.  860,  878,  148  Mich.  71  (quoting 
and  adopting  .definition  in  Webst  Diet. ; 
Gates  V.  Chicago,  St  P.  &  K.  O.  Ry.  Co.,  48 
N.  W.  1040,  82  Iowa,  518). 

Risl^t  of  way 

The  phrase  "railroad  track"  Is  quite 
commonly  used 'to  denote  the  right  of  way  of 
a  railroad,  and  often  means  the  same  as 
"roadway,"  as  used  in  P.  S.  4327,  relating  to 
adverse  possession  of  lands  of  a  railroad  com- 
pany within  its  roadway.  Bacon  v.  Boston 
&  M.  R.  R.,  76  Ati.  128,  132,  83  Vt  421. 

Spur  track 

A  city  ordinance  providing  that  "no  street 
car  shall  stop  on  any  street  crossing  or  on 
any  'railroad  tracks,'  but  shall  come  to  a  full 
stop  before  crossing  any  'railroad  track,'" 
is  comprehensive  enough  to  include  any  "rail- 
road track,"  whether  main  line  or  spur.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  VoUrath,  89  S. 
W.  279,  283.  40  Tex.  Civ.  App.  40. 

RAILROAD  TRAIN 

Under  the  rule  that  a  statute  will  be  lib- 
erally construed  to  effect  the  purposes  of  Its 
enactment,  Civ.  Code,  g  1970,  as  amended, 
providing  that  an  employer  shall  be  liable 
for  injury  to  an  employ^  from  the  neglect  of 
a  coemploy^  engaged  in  another  department 
or  employed  upon  another  machine,  railroad 
train,  switch  signal  point,  locomotive  en- 
gine, or  other  appliance,  applies  to  employes 
on  intcrurban  cars,  and  this  would  be  true 
though  "railroad  train"  were  the  only  de- 
scriptive term  used.  Patton  v.  Los  Angeles 
Pacific  Co.,  123  Pac  613,  614,  18  Cat  App. 
522. 

RAILROAD  YARD 

See  Frelghtyard. 

As  right  of  way,  see  Right  of  Way. 
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A  "railroad  yard/'  as  a  matter  of  fact, 
l8  a  place  where  cars  and  trains  are  depos- 
ited and  switched  from  one  track  to  another, 
and  trains  are  made  np,  and  It  consists  of 
the  various  tracks,  switches,  and  other  facil- 
ities used  for  such  purposes,  the  actual  lim- 
its and  boundaries  of  which  may,  or  may 
not,  be  well  known  to  the  employes  who  use 
it  Atlantic  Coast  Line  R.  Co.  v.  Mallard, 
44  South.  366,  371,  54  Fla.  148. 

RAn.KOAH  TABD  FOREMAH 

As  workman,  see  Workman. 


Old  fishplates,  which  are  so  worn  as  to 
bare  lost  their  usefulness  for  railway  purpos- 
es and  are  suitable  for  use  only  as  scrap 
steel,  aie  not.  dutiable  under  Tariff  Act  July 
24.  1807,  c.  11,  §  1,  Schedule  G,  par.  130,  30 
Stat  160,  as  "railway  fishplates,"  but  un- 
der paragraph  122,  30  Stat  159,  as  "scrap 
steel  •  •  ♦  fit  only  to  be  remanufactur- 
ed."  R.  L.  Glnsburg  &  Sons  y.  United  States, 
147  Fed.  531,  532  (citing  Downing  v.  United 
States,  122  Fed.  445,  58  C.  C.  A.  427 ;  Dwight 
▼.  Merritt,  11  Sup.  Ct  768,  140  U.  S.  218,  36 
U  Ed.  450). 

RAELWAT  FREIGHT  BBAKEMAH  OB 
SWITCHMAN 

The  by-laws  of  a  fraternal  benefit  asso- 
ciation, made  a  part  of  Its  certificates,  pro- 
vided that  railway  freight  brakemen  and 
switchmen  should  be  Ineligible  to  beneficial 
membership.  The  succeeding  section  provid- 
ed tliat  a  person  should  be  held  to  be  engag- 
ed in  such  occupation  when  the  duties  inci- 
dent to  his  employment  require  him  to  per- 
form any  of  the  duties  belonging  or  pertain- 
ing to  such  occupation.  Held,  that  all  pro- 
hibited occupations  are  enumerated  in  the 
first  section,  the  subsequent  section  bei^  in- 
tended to  prevent  an  invasion  of  the  prohl- 
biUon  by  insured  engaging  in  an  occupation 
the  duties  incident  to  which  are  substantial- 
ly the  same  as  those  incident  to  an  expressly 
prohibited  occupation,  and  a  certificate  hold- 
er in  the  service  of  a  mining  company,  which 
used  in  Its  mining  operation  a  system  of  rail- 
road tracks  of  standard  gauge,  aggregating 
some  three  miles  in  length,  his  employment 
being  that  of  mining  brakeman  on  trains  used 
for  shipping  purposes,  his  duty  betug  to  spot 
the  stripping  cars  when  being  loaded  in  the 
open  pit  mine  and  when  unloaded  at  the 
damp,  was  not  a  "railway  freight  brakeman 
or  switchman"  within  the  by-laws.  Cook  v. 
Modem  Brotherhood  of  America,  131  N.  W. 
334,  336,  114  Minn.  290. 


''Medical  science  treats  of  a  condition 
cnrrently  denominated  'railway  spine,'  or, 
in  a  more  technical  sense,  'traumatic  neuro- 
sis.' It  is  latterly  denied  by  strong  authority 
that  any  such  a  malady  exists  as  a  concus- 
Bion  of  the  spine  or  spinal  cord  which  term 

4  WD8.&  PJ2d  See.— 8 


t  Is  also  often  used  as  a  synonym  for  railway 
spine,  but  that  the  symptoms  whidi  were 
supposed  to  indicate  a  concussion  of  the 
spine  are  but  indications  of  a  eoncossion  of 
the  brain,  which  may  Involve  a  psychic  as 
well  as  a  physical  injury,  one  or  both.  Such 
a  condition  as  traumatic  neurosis  may,  it  is 
said,  result  from  actual  lesion  of  the  verte- 
bral column,  accompanied  by  immediate  and 
definite  signs  of  sudi  lesion;  but  it  may  also 
result  according  to  medical  science,  from  a 
nervous  shock  or  sudden  fright,  involving  a 
physchical  condition  as  well  as  a  nervous  de- 
rangement and  impairment,  where  there  are 
no  outward  physical  or  objective  signs  or  in- 
dications of  physical  lesion  of  any  charac- 
ter. •  ♦  ♦  Unlike  the  question  first  dis- 
cussed, railway  spine,  or  traumatic  neurosis, 
is  not  a  sequence  or  result  that  follows  as  of 
course,  or  may,  within  reasonable  inference, 
from  a  bruise  on  the  leg,  a  wrttich  or  sprain 
of  the  back,  or  contusion  of  the  muscles  and 
nerves.  Such  an  affliction  or  malady  may 
OT  may  not  result  or  spring  from  Injuries  of 
that  nature,  dependent  upon  the  seriousness 
or  severity  of  the  injuries  and  it  is  not, 
therefore,  necessarily  consequent  But  It 
may  arise  from  another  and  entirely  distinct 
source;  that  is,  from  a  concussion,  follow- 
ed by  a  shock  of  such  proportions  as  vitally 
to  affect  and  impair  the  nervous  system,  or 
a  sudden  fright,  producing  psychic  or  mental 
traumatism  ('trauma'  meaning  a  wound,  and 
is  generally  used  as  synonymous  with  'inju- 
ry'), which  may  lead  to  a  multitude  of  de- 
rangements and  suffering,  and  this  without 
lesion  of  the  nerves  or  contusion  apparent 
objectively."  Maynard  v.  Oregon  R.  Ck).,  72 
Pac.  690,  602,  6d3,  43  Or.  63. 

RAINFALL 

See   Ordinary   RalnfalL 

RAINY  DAYS 

A  provision  of  a  charter  party,  excluding 
"rainy  days"  from  the  lay  days  for  loading, 
will  be  construed  to  exclude  only  days  when 
by  reason  of  rain  the  loading  cannot  be  con- 
veniently prosecuted;  but  it  is  the  right  of 
either  party  to  insist  on  the  exclusion  of 
such  days,  and  the  charterer  may  do  so 
though  the  loading  in  fact  proceeded. 
Schwaner  v.  Kerr,  170  Fed.  92,  98. 

RAISE 

See  Money  Raised. 

Where  defendant's  testator  delivered  in 
escrow  a  promissory  note  to  be  given  to 
plaintiff  church  if  |10,000  additional  be  rais- 
ed within  the  year,  the  term  "raised"  re- 
quires the  money  to  be  actually  paid  to  the 
church  or  bona  fide  subscribed.  St.  Paul's 
Episcopal  Church  v.  Fields,  72  Atl.  146,  149, 
81  Conn.  670. 
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"Baising  mon^*'  conte^lplate8  a  sale  of 
property  for  money,  or  a  borrowing  on  en- 
gagements to  pay  in  the  future.  As  U3ed 
in  a  statute  proyiding  for  the  removal  of  a 
county  seat,  the  cost  as  to  the  county  to  be 
allowed  by  orders  on  the  county  treasury, 
provided  that  the  ''amount  is  on  hand  or 
can  be  raised  by  said  county  without  increas- 
ing the  present  tax  rate,*'  it  must  have  had 
reference  to  payments  out  of  revenue  of  sub- 
sequent years,  arising  without  any  increase 
of  the  tax  rate.  Hand  v.  Stapleton,  87 
South.  362,  864,  140  Ala.  555. 

Where  the  signatures  to  notes  are  genu- 
ine, but  the  amount  of  the  check  has  been 
"raised,"  it  is  a  kind  of  forgery  known  as 
"raising  a  check."  Crocker-Woolworth  Nat 
Bank  v.  Nevada  Bank,  73  Pac.  456,  459,  139 
Cal.  564,  63  li.  R.  A.  245,  96  Am.  St.  Rep.  169. 

Inorease  not  Implied 

"It  is  clear  to  our  minds  that  increase 
of  revenue  is  not  implied  in  the  language  to 
raise  revenue.  The  transitive  verb  *to  raise,' 
in  this  connection,  means  to  bring  together; 
to  collect;  to  levy;  to  get  together  for  use 
or  service,  as  to  raise  money.  Webster's 
Dictionary."  Senate  Bill  No.  245  (Sess. 
Laws  1907-08,  p.  729,  c.  81,  art.  9),  entitled 
"An  act  for  the  discovery  of  property  not 
listed  for  taxation,  proviing  for  its  assess- 
ment and  the  collection  of  taxes  thereon," 
is  not  a  "bill  for  raising  revenue,"  such  as 
must  originate  in  the  House  of  Representa- 
tives, under  section  33,  art.  5  (Bunn's  Ed.  § 
106),  of  the  Constitution.  Anderson  v.  Rlt- 
terbusch,  98  Pac.  1002,  1006,  22  Okl.  761. 

RAISE  MONET  BT  TAXES  OR  ASSESS- 
MENT 

Village  Law  (Laws  1897,  p.  377,  c  414, 
as  amended  by  Laws  1906,  p.  984,  c.  404,  § 
1)  §  41,  subd.  2,  permits  women  possessing 
the  qualifications  to  vote  for  village  officers, 
except  that  of  sex,  who  own  property  assess- 
ed at  the  preceding  assessment,  to  vote  upon 
a  proposition  to  "raise  money  by  taxes  or 
assessment*'  General  Municipal  Law  (Con- 
sol.  Laws,  c.  24)  §  6,  provides  that  a  "funded 
debt"  shall  not  be  created  by  a  municipal 
corporation,  unless  by  a  resolution  passed  by 
a  two-thirds  vote  of  the  council  adopting  it, 
or  on  submission  to  the  taxpayers  of  the  vil- 
lage when  required  by  law.  A  proposition 
was  submitted  to  the  voters  of  defendant 
village  to  issue  village  bonds  to  establish  a 
waterworks  system,  to  be  paid  by  the  annual 
levy  and  collection  of  taxes.  Held  that  the 
bonds  would  be  a  ^'funded  debt,"  wi€hin  sec- 
tion 6,  which  included  all  municipal  indebt- 
edness evidenced  by  a  bond,  the  principal  of 
which  was  payable  after  the  current  fiscal 
year,  with  periodical  payments  of  interest, 
when  provision  for  payment  was  made  by 
future  taxation,  and  the  proposition  to  issue 
them  was  one  to  "raise  money  by  taxes  or 
assessment,"  within  the  village  law,  so  that 


women  were  entitled  to  vote  thereon,  aad  the 
election  was  void.  Gould  ▼.  Village  of 
Seneca  Falls,  118  N.  Y.  Supp.  648,  649. 

RAKE-OFF 

WJiere  a  trusted  employ^  entered  into  an 
unlawful  combination  with  one  purchasing 
goods  from  the  manufacturer  against  the  in- 
terest of  the  employer,  the  employ^  receiving 
a  dividend  therefor,  such  dividend  is  in  com- 
mon parlance  called  a  "rake-off."  Nord  ▼. 
Gray,  82  N.  W.  1082,  1083, 80  Minn.  143. 

RAMIE  SILVER 

Dutiable   as  cotton  silver,   see  Cotton 
Silver. 

« 

RANGE 

"The  dictionaries  define  the  word 
'range'  as  that  which  may  be  traversed  or 
ranged  over,  especially  a  region  of  country 
in  which  cattle  may  wander  and  pasture." 
State  V,  Cunningham,  90  Pac  755,  756,  35 
Mont.  547. 

The  word  "range,"  as  used  by  ranchmen, 
signifies  sparsely  populated  and  uninclosed 
prairie,  over  which  stock  growers  have  been 
allowed  to  let  cattle,  horses,  and  other  ani- 
mals owned  by  them  or  in  their  charge  roam 
and  feed  without  restraint  By  common  con- 
sent, persons  residing  in  such  country  have 
usually  claimed  as  their  range  certain  por- 
tions of  this  prairie  lying  contiguous  to  the 
home  ranch.  Miller  v.  Lewis,  97  N.  W.  364, 
865,  17  S.  D.  448. 

St  1898,  §  1647,  declares  that  the  discov- 
ery of  a  "crevice  or  range,"  containing  ores 
or  minerals,  shall  entitle  the  discoverer  to 
the  ores  or  minerals  appertaining  thereto, 
subject  to  the  rent  due  the  landlord,  before 
as  well  as  after  the  ores  or  minerals  are 
separated  from  the  freehold.  Held,  that  the 
words  "crevice  or  range,"  as  so  used,  had  a 
local  significance,  limiting  the  word  "range" 
by  its  associated  word,  "crevice,"  defined  to 
be  a  mineral-bearing  vein ;  the  word  "range" 
not  being  used  as  commonly  understood  to 
designate  a  large  stretch  of  country  carry- 
ing with  some  continuity,  or  at  intervals,  ore 
deposits  belonging  generally  to  the  same 
geological  stratum.  St.  Anthony  Mln.  &  Mill. 
Co.  V.  Shafl^ra,  120  N.  W.  238,  239.  138  Wis. 
507. 

Under  Kirby's  Dig.  |  1898,  which  pro- 
vides that  a  person  taking  certain  animals 
running  at  large  in  the  range  or  woods,  and 
which  are  not  designated  by  brands  or  ear- 
marks, shall  not  be  guUty  of  larceny,  but 
simply  liable  to  the  owner  for  the  value  of 
such  animals,  a  cow,  though  not  under  the 
physical  restraint  of  a  baiter  or  inclosure, 
which  was,  upon  being  turned  out  in  the 
woods  during  the  day  to  feed,  accustomed  to 
return  to  its  home  at  night,  did  not  run  at 


HANK 


116 


RAPE 


large  and,  thougb  unmarked,  it  was  a  sub- 
ject of  larccaiy;  ''range'*  meaning  a  sparsely 
populated  and  unlndosed  tract  of  land  over 
which  stock  and  cattle  are  permitted  to  roam 
and  feed  without  restraint,  *ln  the  woods" 
referring  to  unlndosed  and  unpopulated 
woodland,  and  "running  at  large"  being  ap- 
plicable to  animals  which  roam  and  feed 
at  will,  and  which  are  not  under  the  control 
and  direction  of  any  one.  Jefferies  v.  State, 
144  S.  W.  514,  515,  102  Ark.  373. 

RANK 

Under  Chicago  Civil  Service  rule  2,  |  4, 
providing  that  the  grades  shall  be  based  up- 
on compensation,  and  rule  7,  I  1,  providing 
that  promotions  shall  be  from  grade  to  grade, 
except  as  otherwise  provided,  "In  the  same 
line  or  character  of  work,"  upon  competitive 
examinations,  promotions  must  be  made  up- 
ward from  the  grade  next  below,  in  the  same 
line  of  employment,  '*rank/'  for  the  purpose 
of  promotions,  not  being  detern^ined  by  sal- 
ary oDly;  and  hence  though  ward  superin- 
tendents are  in  the  fifth  grade,  and  the  as- 
sistant superintendent  of  streets  In  charge  of 
street  and  alley  cleaning  in  the  tenth,  a  high- 
er grade,  ward  superintendents  are  eligible 
for  such  assistant  superintendency,  being 
next  below  In  the  same  Hue  of  employment 
People  ex  rel.  Williams  v.  Errant,  82  N.  B. 
271,  .273,  229  111.  56. 

RAPE 

See  Assault  with  Intent  to  Commit 
Rape ;  Attempt  to  Commit  Rape 

See,  also,  Against  Her  Will;  Carnal 
Knowledge;  Force;  Forcibly;  Forci- 
bly Ravishing;   Ravish. 

"Rape"  Is  derived  from  rapuit,  meaning 
to  "soatchf"  to  "seize";  but  rapuit,  while  es- 
sential In  an  indictment  for  rape,  does  not 
take  the  place  of  the  "carnaliter  cognovit," 
as  it  does  not  necessarily  mean  carnal  knowl- 
edge, much  less  carnal  knowledge  against  the 
will  of  the  female.  Beard  v.  State,  97  S. 
W.  667,  668,  670,  79  Ark.  293,  9  Ann.  Cas.  409. 

"Rape"  is  tbe  carnal  knowledge  of  a 
woman  by  force  and  against  her  will.  State 
V,  Colombo,  75  AtL  616, 618, 1  Boyce,  98;  State 
V.  WiUlams  (DeL)  80  Atl.  1004,  1006. 

"Rape"  is  carnal  knowledge  of  a  woman, 
above  the  age  of  10  years,  by  force  and 
against  her  wilL  State  v.  Honey,  80  Atl.  240, 
2  Boyce,  324;  State  v.  Truitt  (DeL)  62  Atl. 
790,  791,  5  PennewiU,  466. 

••Rape"  is  the  carnal  knowledge  of  a  wo- 
man against  her  will,  and  force,  or  putting 
Iter  in  great  fear,  is  an  essential  element, 
whether  the  crime  is  committed  on  a  female 
over  or  under  the  age  of  consent.  State  t. 
^igerella  (Del.)  82  Atl.  81,  32.  7  Pennewfll, 
311;  SigereUa  ▼«  State  (Del.)  74  Atl.  1061,  1 
Boyce,  157. 


''Bape"  is  not  a  continuous  oiEense,  but 
each  act  of  Intercourse  constitutes  a  distinct 
offense.  Jamison  v.  State,  94  S.  W.  675,  676, 
117  Tenn.  58. 

One  who  by  force  and  against  the  con- 
sent of  a  female  has  sexual  intercourse  with 
her  Is  RTillty  of  rape.  Harris  ▼.  State,  56 
South.  55,  2  Ala.  App.  116. 

Rape  at  common  law  is  the  carnal  knowl- 
edge of  a  female,  forcibly  and  without  her 
consent.  Payne  v.  Commonwealth  (Ky.)  110 
S.  W.  311,  312. 

Lord  Coke  says:  "'Rape*  is  felony  by 
the  common  law  declared  by  Parliament  for 
the  unlawful  and  carnal  knowledge  and 
abuse  of  any  woman  above  the  age  of  10 
years  against  her  will,  or  of  a  woman  child 
under  the  age  of  10  years  with  her  will  or 
against  her  will,  and  the  offender  shall  not 
have  the  benefit  of  clergy."  Lord  Hale  de- 
fines the  crime  as  follows:  "*Rape'  ia  the 
carnal  knowledge  of  any  woman  above  the 
age  of  10  years  against  her  will,  and  of  a  wo- 
man child  under  the  age  of  10  years  with  or 
against  her  will."  The  only  difference  be- 
tween statutory  and  common-law  rape  upon 
a  female  child  under  the  age  of  consent  is 
that  by  the  statutes  the  age  of  consent  has 
been  raised  from  10  to  18  years.  While  an 
information  charged  rape  with  force,  yet,  if 
it  contained  all  the  material  allegations  nec- 
essary to  charge  the  crime  of  rape  upon  a 
female  child  under  the  statute,  the  words 
charging  force  may  be  disregarded  as  sur- 
plusage. Baxter  v.  State,  115  N.  W.  534,  535, 
80  Neb.  840  (citing  Bish.  St  Crimes,  f  488; 
3  Co.  Inst  60;  Hubert  v.  State,  106  N.  W. 
774,  74  Neb.  220). 

"Rape"  is  the  carnal  knowledge  of  a  fe- 
male forcibly  and  against  her  will.  And  an 
assault  is  an  unlawful  attempt,  coupled  with 
present  ability,  to  commit  a  violent  Injury 
upon  the  person  of  another.  An  assault  with 
intent  to  rape  includes  every  ingredient  of 

I  the  crime  of  rape,  except  the  actual  accom- 

I  plishment  of  that  crime.    The  proof  must 

;  show,  beyond  a  reasonable  doubt,  the  unlaw- 
ful attempt  which  constitutes  an  assault  with 
an  Intention  to  have  carnal  knowledge  of  the 
female  forcibly  and  against  her  will.  There 
must  be  an  intention  to  use  such  force  as  may 

;  be  necessary  to  accomplish  the  object.  If 
there  was  at  any  time  such  an  intent,  the 
fact  that  defendant  afterwards  abandoned 
his  purpose  would  not  relieve  him  from  lia- 
bility.   The    evidence    for    the    prosecution 

!  tended  to  prove  an  aggravated  assault  and 
most  outrageous  conduct  on  the  part  of  the 
defendant,  well  deserving  of  suitable  punish- 

,  ment;  but  it  did  not  show  any  attempt  to  do 
the  act  which  would  have  been  rape,  nor  any 

I  present  intention  to  do  it    Franey  v.  People, 

I  71  N.  E.  443,  444,  210  HL  206* 

"  *Rape'  is  carnal  knowledge  of  a  female 
^forcibly  and  against  her  will.    To  indulge 
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the  excitement  of  animal  pasBlom  in  any  oth- 
er manner  than  with  sexual  Interconise,  no 
matter  how  indecent,  loathsome,  or  Immoral 
the  act  may  be,  would  in  no  view  of  the  case 
constitute  rape."  Smalls  y.  State,  65  S.  B. 
295,  296,  6  Ga.  App.  502. 

An  information,  charging  that  "defend- 
ant unlawfully,  violently  and  feloniously  did 
make  an  assault  in  and  upon"  the  prosecu- 
trix, and  her,  the  prosecutrix,  "then  and 
there  unlawfully,  forcibly,  and  against  her 
will  did  rayish  and  carnally  know,"  contains 
a  sufficient  charge  of  rape.  State  ▼.  Goodale, 
109  S.  W.  9,  11,  210  Mo.  275. 

In  a  prosecution  for  rape  on  a  female  un- 
der the  age  of  consent,  the  court  charged  that 
the  constituent  elements  of  the  offense  were 
that  accused,  with  or  without  the  consent  of 
the  female,  and  without  the  use  of  force, 
threats,  or  fraud,  had  carnal  knowledge  of 
her,  that  she  was  under  the  age  of  15  years 
and  was  not  his  wife,  and  that  the  proof  must 
show  beyond  reasonable  doubt  that  the  sexu- 
al organ  of  the  female  was  penetrated  by  the 
male  organ  of  accused,  and  charged  that  if 
the  jury  believed  beyond  a  reasonable  doubt 
that  accused  did,  as  charged  in  the  indict- 
ment, at  the  time  and  place  alleged,  have  car- 
nal knowledge  of  prosecutrix,  and  that  she 
was  under  the  age  of  15  years,  he  should  be 
found  guilty,  and  if  they  did  not  so  believe 
he  should  be  acquitted.  After  Instructing 
with  reference  to  the  penalty  to  be  assessed 
in  the  event  he  were  found  guilty,  the  court 
further  charged  that  if  the  Jury  believe  that 
accused  did  not  have  carnal  knowledge  of 
prosecutrix  on  or  about  the  date  and  at  the 
place  alleged,  or  if  they  had  a  reasonable 
doubt  thereof,  accused  should  be  acquitted, 
and  that  accused  is  presumed  to  be  innocent 
until  his  guilt  is  established  by  legal  evidence 
beyond  a  reasonable  doubt  Held,  that  the 
charge  was  not  improper,  as  authorizing  a 
conviction  if  prosecutrix  was  over  15  yeard 
old  at  the  time,  or  if  there  was  a  reasonable 
doubt  that  she  was  under  15  years  old.  Ban- 
ton  V.  State,  109  S.  W.  159,  160,  53  Tex.  Or. 
R.  167. 

Statutory  defiaitioiia 

Pen.  Ck)de  1895,  art  634,  provides  that 
*'*rape*  is  constituted  by  the  carnal  knowl- 
edge of  a  woman  without  her  consent,  ob- 
tained by  force,  threats,  or  fraud."  Cotton 
V.  State,  105  S.  W.  185,  187,  52  Tex.  Cr.  R.  55. 

According  to  Rev.  St.  1899,  f  1837,  "rape" 
consists  in  forcibly  ravishing  any  woman  of 
the  age  of  14  years  or  upward.  To  "ravish" 
a  woman  is  to  have  carnal  connection  with 
her  forcibly,  and  without  her  consent,  or 
against  her  consent.  State  y.  Welch,  89  S. 
W.  M5,  947,  191  Mo.  179,  4  Ann.  Oas.  681. 

Ballinger's  Ann.  Ck>des  &  St  (Wash.)  | 
7062,  defines  "rape"  as  follows:  **A  person 
shall  ^  deemed  guilty  of  *rape'  who:  (1) 
Shall  by  force  and  against  her  wUi  mrtah 


and  carnally  know  any  female  of  the  age  of 
18  years  or  more.  (2)  Shall  by  deceit,  decep- 
tion, imposition,  or  fraud  Induce  a  female  to 
submit  to  sexual  intercourse.  (3)  Shall  car- 
nally know  any  female  child  under  the  age  of 
18  years."  State  y.  Roller,  71  Pac.  718,  720, 
30  Wash.  692. 

As  expressly  defined  by  Bal.  Codes  &  St 
f  7062,  one  commits  "rape"  who  forcibly,  and 
against  theVill  of  a  female  18  or  more  years 
old,  ravishes  and  carnally  knows  her,  or  who 
carnally  knows  any  female  child  under  18 
years  of  age.  State  v.  Adams,  83  Pae.  1108, 
41  Wash.  552. 

An  information  charging  that  defendant 
feloniously  assaulted  one  named,  a  female 
child  under  18,  and  feloniously  ravished  and 
carnally  knew  and  abused  her,  does  not 
charge  more  than  one  offense,  but  falls  square- 
ly within  2  Ballinger's  Ann.  Codes  &  St  § 
7062  (3),  making  the  carnal  knowledge  of  a 
female  child  under  18  "rape."  State  v. 
Priest,  72  Pac.  1024, 1025,  32  Wash.  74. 

On  a  prosecution  for  an  assault  with  in- 
tent to  rape  a  female  under  14  years  of  age, 
an  Instruction  defining  "rape"  as  carnally 
and  unlawfully  knowing  a  female  child  under 
14  years  was  not  erroneous;  it  conforming 
to  Rev.  St.  1899,  §  1837,  defining  "rape." 
State  v.  Rlseling,  85  S.  W.  372,  373,  186  Ma 
521. 

To  constitute  "rape,"  carnal  knowledge 
is  essential,  while  any  defilement  of  the  i)er- 
son  would  be  sufficient  to  constitute  the  of- 
fense denounced  by  Code,  f  4756,  defining 
rape  to  be  the  ravishment  and  carnal  knowl- 
edge of  any  female  of  the  age  of  15  years  or 
more  by  force  and  against  her  will.  State 
v.  Hromadko,  99  N.  W.  660,  561,  123  Iowa, 
665. 

Under  Code  1883,  S  HOI,  defining  'hrape" 
as  "ravishing  and  carnally  knowing  any  fe- 
male of  the  age  of  10  years  or  more,  forcibly 
and  against  her  will,"  an  indictment  falling 
to  charge  that  the  act  was  done  "forcibly" 
and  "against  her  will"  is  fatally  defective. 
State  V.  Marsh,  43  S.  B.  828,  829,  132  N.  O. 
1000,  67  L.  R.  A.  179. 

Where  the  court  charged  in  the  language 
of  Rev.  Laws  1905,  §  4926,  that  "  *rape'  is  an 
act  of  sexual  intercourse  with  a  female  not 
the  wife  of  the  perpetrator  and  against  her 
will  and  without  her  consent,"  failure  to 
charge  In  the  language  of  the  remainder  of 
the  section  was  fully  supplied  by  a  further 
charge  that :  "In  order  that  an  act  of  sexual 
intercourse  constitute  rape,  there  must  be 
force  and  violence  on  the  part  of  the  man, 
and  there  must  be  actual  resistance  and  op- 
position on  the  part  of  the  woman  to  the  full 
extent  of  her  ability  under  the  circumstanc- 
es, until  the  sexual  act  is  accomplished.  Her 
resistance  must  be  proportionate  to  the  oc" 
caatoQ  and  to  the  strength  and  opportunities 
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of  the  woman."    State  t.  Zempel,  115  N.  W. 
275,  276,  108  Minn.  428. 

Gr.  Ck>de,  §  11,  provides  tliat,  if  any  per- 
son shall  have  carnal  knowledge  of  his  daugh- 
ter or  sister  forcibly  and  against  her  will, 
he  shall  be  deemed  guilty  of  rape»  eta  Sec- 
tion 12  declares  that  if  any  person  shall  hare 
forcible  carnal  knowledge  of  any  woman  or 
female  child  other  than  a  daughter  or  sister, 
or  if  any  male  person  of  the  age  of  18  years 
or  upwards  shall  carnally  know  and  abuse 
any  female  child  under  the  age  of  18  years 
with  her  consent,  unless  such  female  child 
is  over  15  years  of  age  and  previously  un- 
chaste, every  such  person  shall  be  deemed 
guilty  of  rape.  Held,  that  these  sections  pre- 
scribe three  classes  of  crimes,  each  of  which 
is  totally  distinct  from  the  other  two.  Hu- 
bert V.  State,  104  N.  W.  276,  277,  74  Neb.  220. 

Rev.  St.  1887,  |  6765,  as  amended,  defines 
"rape"  as  follows :  "Rape  is  an  act  of  sexual 
intercourse  accomplished  with  a  female,  not 
the  wife  of  the  perpetrator,  under  either  of 
the  following  circumstances:  First,  where 
the  female  is  under  the  age  of  18  years;  sec- 
ond, where  she  is  incapable,  through  lunacy 
or  any  other  unsoundness  of  mind,  whether 
temporary  or  permanent,  of  giving  legal  con- 
sent; third,  where  she  resists,  but  her  resist- 
ance is  overcome  by  force,  or  violence;  fourth, 
where  she  is  prevented  from  resistance  by 
threats  of  Immediate  and  great  bodily  harm, 
accompanied  by  apparent  power  of  execution, 
or  by  any  intoxicating  narcotc,  or  an<estbetic 
snbstance  administered  by  or  with  the  privi- 
ty of  the  accused;  fifth,  where  she  is  at  the 
time  unconscious  of  the  niture  of  the  act, 
and  this  is  known  to  the  accused;  sixth, 
where  she  submits  under  a  belief  that  the 
person  committing  the  act  is  her  husband, 
and  the  belief  is  induced  by  artifice,  pretense, 
or  concealment  practiced  by  the  accused, 
with  intent  to  induce  such  belief.**  State  ▼. 
Simes,  85  Pac  914, 12  Idaho,  310,  9  Ann.  Cas. 
1216. 

An  information  for  statutory  "rape" 
charged  that  defendant,  on  the  person  of  the 
prosecutrix,  a  female  under  18,  to  wit,  the 
age  of  16,  did  forcibly  and  feloniously  make 
an  assault  and  did  then  and  there  forcibly 
and  feloniously  ravish  and  carnally  know  her. 
Held,  that  the  words  "forcibly"  and  "ravish" 
were  surplusage,  and  that  the  information 
sufficiently  charged  statutory  rape.  McQuc- 
ary  v.  People,  110  Pac.  210,  212,  48  Colo.  214', 
21  Ann.  Cas.  560. 

Hurd's  Rev.  St  1911,  c.  58,  i  237,  defin- 
ing rape  as  the  carnal  knowledge  of  a  female, 
forcibly  and  against  her  win,  and  providing 
that  every  male  of  the  age  of  17  years  and 
upwards,  who  shall  have  carnal  knowledge 
of  any  female  under  the  age  of  16  years,  and 
not  his  wife,  shall  be  guilty  of  rape,  provided 
that  every  male  person  under  the  age  of  16 
Tears  and  upwards,  who  shall  have  carnal 
knowledge  of  a  female,, forcibly  and  against 


her  win,  shall  be  guilty  of  rape,  changes  the 
conomon-law  rule  that  the  carnal  knowledge 
of  a  female,  forcibly  and  against  her  will,  by 
a  male  14  years  of  age  or  upwards  is  rape, 
and  introduces  the  new  element  that,  where 
a  male,  who  is  17  years  old  or  upwards,  has 
intercourse  with  a  female  under  16,  who  is 
not  his  wife,  without  force  and  by  her  con- 
sent, he  is  guilty  of  rape,  and  raises  the  age 
at  which  a  male  may  be  guilty  of  rape  from 
14  years  at  common  law  to  16  years;  and  no 
one  under  the  age  of  16  years  can  commit  the 
crime.  People  v.  Stowers,  98  N.  B.  986,  987, 
254  111.  588. 

Under  Shannon's  Code,  (§  7077,  7080, 
7088,  providing  that  the  statement  of  facts 
constituting  the  offense  shall  be  in  ordinary 
language,  etc.,  an  indictment,  alleging  that 
accused  on  a  designated  date  did  have  carnal 
knowledge  of  a  designated  female,  forcibly 
and  against  her  will,  charges  "rape,"  defined 
by  section  6451  as  the  carnal  knowledge  of  a 
woman  forcibly  and  against  her  will,  though 
It  does  not  charge  that  accused  "ravished" 
the  female;  the  word  "ravish"  Implying  no 
more  than  that  the  act  was  done  forcibly  and 
against  the  will  of  the  female.  Palmer  v. 
State,  118  S.  W.  1022, 1029,  121  Tenn.  465. 

Under  an  information  Which  charges  that 
the  defendant  "did  commit  the  crime  of 
rape  in  the  first  degree  as  follows,  to  wit,  that 
at  said  time  and  place  said  defendant.  A.,  in 
and  upon  B.,  violently  and  feloniously  did 
make  an  assault,  and  her,  the  said  defendant, 
then  and  there  violently,  by  force^  overcom- 
ing her  resistance  a^d  against  her  will,  feloni- 
ously did  ravish  and  carnally  know,  and  did 
then  and  there  have  sexual  intercourse,  and 
she,  the  said  B.,  did  then  and  there  make  re- 
sistance against  the  aforesaid  acts  of  said  de- 
fendant, and  said  resistance  was  by  the  de- 
fendant overcome  by  force,  she,  the  said  B., 
being  then  and  there  a  female,  and  not  then 
and  there  the  wife  of  said  defendant,"  a  ver- 
dict of  guilty  of  rape  in  the  second  degree,  or 
of  assault  with  intent  to  commit  rape,  may  be 
returned;  and  such  an  information  will  sus- 
tain such  a  verdict  even  though  section  8890 
of  the  Codes  of  1905  classifies  the  various  ways 
in  which  the  crime  may  be  committed,  and 
provides  that  rape  in  the  first  degree  exists 
where  the  female  "resists,  but  her  resistance 
is  overcome  by  force  or  violence,"  and  that 
the  crime  of  rape  in  the  second  degree  exists 
where  "she  is  prevented  from  resisting  by 
threats  of  Immeiliate  and  great  bodily  harm 
accompanied  by  apparent  power  of  execution." 
State  V.  Bancroft,  137  N.  W.  37,  38,  23  N.  D. 
442. 

Under  Pen.  Code  1911,  art  1063,  defin- 
ing "rape"  as  the  carnal  knowledge  of  a  fe- 
male person  under  the  age  of  15  years  other 
than  the  wife  of  the  person,  with  or  without 
her  consent,  and  article  1008,  defining  "as- 
sault" as  any  unlawful  violence  on  the  person 
of  Another  with  intent  to  injure  him  and  that 


RAPB 


118 


RAPE 


any  attempt  to  commit  a  battery  or  any 
threatening  gesture  showing  an  Immediate 
Intention  coupled  with  an  ability  to  commit 
a  battery,  an  assault  to  rape  a  child  under  15 
may  be  committed  without  force,  and  proof 
that  accused  lay  In  wait  for  prosecutrix,  a 
child  under  15,  as  she  was  going  to  school, 
and  after  making  an  Indecent  proposal  to  her 
chased  her  until  she  outran  him,  was  suffi- 
cient to  sustain  a  conTlctlon  of  assault  with 
Intent  to  rape.  Gage  v.  State  (Tex.)  151  S.  W. 
565.  567. 

Adultery  distinsiilslied 

See  Adultery. 

Age  of  proseentrix 

Rev.  Code  1852,  as  amended  to  1893,  p. 
924,  c.  127,  f  10,  making  every  person  commit- 
ting rape  or  carnally  knowing  and  abusing  a 
female  child  under  the  age  of  seven  years 
gui  Ity  of  felony.  Is  not  Impliedly  repealed  by 
18  Del.  Laws,  p.  951,  c.  686,  as  amended  by 
20  Del.  Laws,  p.  192,  e.  127,  punishing  the  har- 
boring or  using  a  male  or  female  under  the 
age  of  18  years  for  the  purpose  of  sexual  In- 
tercourse, and  a  man  who  has  sexual  Inter- 
course with  a  female  over  the  age  of  seven 
and  under  the  age  of  18  by  force  and  against 
her  will  may  be  prosecuted  for  rape  or  for 
using  a  female  for  the  purpose  of  sexual  In- 
tercourse. Slgerella  v.  State,  74  Atl.  1081, 
1082,  1  Boyce,  157. 

AManlt  and  Imttery  imclnded 

The  word  "rape"  Implies  an  assault 
State  V.  Sullivan,  84  S.  yv.  105,  109,  110  Mo. 
App.  75. 

"Rape,"  as  defined  by  Rev.  St  1899,  § 
4964,  punishing  one  having  carnal  knowledge 
of  a  woman  forcibly  and  against  her  will,  or 
of  a  woman  under  the  age  of  18  years  either 
with  or  without  her  consent,  Includes  as- 
sault as  defined  by  section  4957,  punishing 
one  who,  having  the  present  ability  to  do  so, 
attempts  to  commit  a  violent  injury  on  the 
person  of  another,  and  where  a  woman  over 
the  age  of  18  years,  not  under  duress,  and 
mentally  competent,  consents  to  sexual  inter- 
course, there  Is  no  assault,  but  carnal  knowl- 
edge of  a  female  under  the  statutory  age  Is 
conclusively  presumed  to  have  been  committed 
with  force  and  against  her  consent,  and  her 
acts  constitute  no  defense  to  a  charge  of  rape. 
Ross  V.  State,  93  Pac.  299,  303,  16  Wyo.  285. 

Consent 

Carnal  knowledge  of  a  female  under  the 
age  of  consent  is  rape,  whether  committed 
with  or  without  her  consent.  Cromeans  v. 
State,  129  S.  W.  1129,  1131,  59  Tex.  Cr.  R. 
611. 

Sexual  Intercourse  with  a  female  less 
than  18  years  of  age  constitutes  "rape,"  as 
defined  by  section  2016,  Gen.  St.  1901,  wheth- 
er it  is  accomplished  by  force  or  with  con- 
sent. State  v.  Hansford,  106  Pac.  738,  739, 
81  Kan.  300. 


An  act  of  sexual  Intercourse  must  neces- 
sarily be  either  with  or  without  the  consent 
of  the  female.  If  it  la  accomplished  forcibly 
and  without  her  consent,  the  act  is  "rape." 
Whldby  V.  State,  49  S.  E.  811, 121  Ga.  588.       ^ 

An  act  of  sexual  Intercourse  accomplish- 
ed with  a  female,  not  the  wife  of  the  perpe- 
trator, under  the  age  of  16  years,  is  "rape  In 
the  second  degree,"  whether  such  act  Is  ac- 
complished by  force  or  with  consent.  Myers 
V.  State,  119  Pac.  136,  137,  6  OWL  Cr.  389. 

An  act  of  sexual  Intercourse  accomplish- 
ed with  a  female,  not  the  wife  of  the  perpe- 
trator, over  the  age  of  14  years  and  under 
the  age  of  16  years.  Is  rape  In  the  second  de- 
gree, whether  such  act  Is  accomplished  by 
means  of  force  or  violence  sufficient  to  over- 
come any  resistance  she  might  make  or  with 
her  consent.  Wines  v.  State,  124  Pac.  466, 
470,  7  Okl.  Or.  450. 

"Rape"  Is  the  having  of  unlawful  carnal 
knowledge  by  a  man  of  a  woman,  forcibly, 
and  against  her  will.  The  carnal  abuse  of 
children  Is  an  offense  in  the  nature  of  "rape," 
wherein  the  want  of  consent  Is  not  an  ele- 
ment. A  female  child  under  the  statutory 
age  Is  conclusively  presumed  to  be  Incapable 
of  consenting  to  sexual  Intercourse,  or,  In 
other  words,  her  consent  Is  no  defense.  State 
V.  Mehojovich,  43  South.  660,  663,  118  La. 
1013  (quoting  and  adopting  definition  In 
Bish.  New  Cr.  Law,  2,  ff  1112,  1113;  Elliott, 
Evid.  4,  S  3095). 

The  phrase  **wlth  her  consent,"  as  used 
In  Rev.  St.  1892,  §  6816,  providing  that 
"whoever  has  carnal  knowledge  of  a  female 
person,  forcibly  and  against  her  will,  or,  be- 
ing 18  years  of  age,  carnally  knows  and 
abuses  a  female  person  under  16  years  of  age, 
with  her  consent,  Is  guilty  of  'rape,*"  does 
not  define  an  essential  element  of  the  crime 
charged.  So  on  the  trial  of  an  indictment  un-. 
der  Rev.  St  1892,  §  6816,  for  carnally  know- 
ing and  abusing  a  female,  person  under  the 
age  of  16  years,  with  her  consent,  the  evi- 
dence having  established  the  carnal  knowl- 
edge and  the  alleged  ages  of  the  parties,  evi- 
dence tending  to  show  that  the  act  was  com- 
mitted without  consent  does  not  constitute  a 
fatal  variance.  State  v.  Carl,  73  N.  B.  463, 
464,  71  Ohio  St  259. 

Under  Mills'  Ann.  St.  (  1211,  declaring 
that  every  male  person  over  a  certain  age  who 
9hall  have  carnal  knowledge  of  a  female  un- 
der a  certain  age,  with  or  without  her  con- 
sent shall  be  guilty  of  rape,  and  section  1215, 
punishing  an  assault  with  Intent  to  commit 
rape,  an  Information  charging  an  assault  with 
Intent  to  rape  a  female  under  the  age  of  con- 
sent need  not  allege  that  the  assault  was  made 
with  the  Intent  to  carnally  know  the  female 
forcibly  and  against  her  will;  for,  in  rape  of 
a  female  under  the  age  of  consent,  force  on 
the  part  of  the  accused  and  want  of  consent 
on  part  of  the  female  are  Immaterial.  Glbbs 
T.  People,  85  Pac.  425,  36  Colo.  452. 
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Willie  to  constitute  rape  the  act  must  be 
committed  by  force  and  against  the  wUl  of 
the  female,  if  she  is  rendered  insensible 
through  fright,  or  ceases  resistance  under 
fear  of  death  or  great  bodily  harm,  the  con- 
suiomated  act  is  rape.  Loescher  y.  State,  125 
N.  W.  459,  400, 142  Wis.  260. 

"Rape'*  is  carnal  knowledge  of  a  female, 
forcibly  and  against  her  will,  and  where 
threats  of  personal  violence  are  made  to  over- 
come her  will,  and  she  believes  her  person  is 
in  great  danger  from  such  threats,  and  is  in- 
duced thereby  to  submit  to  the  will  of  the 
person  making  such  threats,  and  he  has  sexual 
connection  with  her  under  such  circumstanc- 
es, then  the  law  considers  such  carnal  knowl- 
edge as  having  been  forcibly  had  and  against 
the  wlU  of  the  female.  State  v.  Miller,  90  S. 
W.  767,  770, 191  Mo.  587. 

"In  criminal  law,  'rape*  is  the  act  of  hav- 
ing carnal  knowledge  of  a  woman  against  her 
will  or  without  her  conscious  permission,  or 
where  her  permission  has  been  extorted  by 
'  force  or  fear  of  Immediate  bodily  harm"  (quot- 
ing and  adopting  definition  in  Rapalje  & 
lAwrence's  Law  Dictionary,  and  citing  Oore 
V.  State,  46  S.  E.  671,  119  Ga.  418,  100  Am. 
St  Rep.  182).  "The  law  requires  that  the  un- 
lawful carnal  knowledge  shall  be  against  her 
will.  She  must  resist,  and  her  resistance 
must  not  be  a  mere  pretense,  but  must  be  in 
good  fiiith.  She  must  not  consent  If  she 
consents  before  the  act,  it  will  not  be  rape. 
But,  as  to  this  consent,  we  may  observe  that 
it  must  be  a  consent  not  controlled  and  domi- 
nated by  fear.  *  *  *  A  consent  induced 
by  fear  of  bodily  harm  or  personal  violence 
Is  no  consent,  and  though  a  man  lay  no  hands 
on  a  woman,  yet  if,  by  an  array  of  physical 
force,  he  so  overpowers  her  mind  that  she 
dare  not  resist,  he  is  guilty  of  rape  by  having 
the  unlawful  intercourse"  (quoting  and  adoptr 
ing  definition  in  Bailey  v.  Commonwealth,  82 
Va.  107,  3  Am.  St.  Rep.  87,  and  citing  discus- 
sion of  Blackburn  in  13  Crlm.  Law  Mag.  508 
et  aeq.,  and  People  v.  Dohering,  59  N.  X.  374, 
17  Am.  Rep.  349).  Hence,  under  Pen.  Code 
1895,  §  93,  defining  the  crime  of  rape  as  the 
carnal  knowledge  of  a  female  forcibly  and 
against  her  will,  force  is  an  element  of  the 
crimen  and  it  may  be  exerted,  not  only  by 
physical  violence,  but  by  threats  of  serious 
bodily  harm  which  overpowers  the  female 
and  causes  her  to  yield  against  her  will. 
Vanderford  v.  State.  55  S.  E.  1025,  1027,  126 
Ga.  753. 

Am  felony 

See  Felony. 

Force 

The  derivation  of  the  word  "rape"  indi- 
cates the  use  of  force  and  violence.  Hubert 
V.  State,  106  N.  W.  774,  775,  74  Neb.  220. 

''Rape**  is  the  carnal  knowledge  of  a 
woman  by  force  and  against  her  will;  •  force, 


either  actual  or  presumptive,  b^ng  an  indis- 
pensable element.  State  v.  Brown  (Del.)  83 
Ati.  1083,  1084. 

"Rape"  is  the  carnal  knowledge  of  a 
woman,  forcibly  and  against  her  will,  the 
force  overcoming  her  resistance  being  an  in- 
dispensable element  of  the  offense,  unless  she 
is  an  idiot  or  is  subdued  by  fraud,  or  is  over- 
come by  drugs  or  drinks,  or  their  equivalent ; 
and  acquiescence  obtained  through  duress,  or 
by  putting  a  woman  in  fear,  is  sufficient  force. 
Herndon  v.  State,  56  South.  85,  87, 2  Ala.  App. 
118. 

The  law  recognizes  no  Intermediate  de- 
gree of  force  in  the  accomplishment  of  an  il- 
legal act  of  sexual  intercourse  which  Is  sufil- 
dent  to  accomplish  the  act  contrary  to  the 
consent  of  the  female,  and  yet  not  constitute 
the  crime  of  "rape."  Whidby  v.  SUte,  49  S. 
£.  811,  121  Ga.  588. 

Under  Rev.  Codes,  (  8836,  defining  ''rape" 
as  sexual  intercourse  with  a  female,  not  the 
wife  of  the  perpetrator,  where  she  resists, 
but  her  resistance  Is  overcome  by  violence  or 
force,  the  gist  of  the  offense  is  force;  and  If 
there  is  consent,  although  reluctant  and  ac- 
companied by  verbal  protests  and  refusals,  at 
any  time  during  the  intercourse,  the  act  is 
not  accomplished  by  force,  and  is  not  rape. 
State  V.  Needy,  117  Pac.  102,  43  Mont  442. 

Upon  proof  in  a  prosecution  for  "rape"  of 
penetration  of  a  female  of  the  age  of  consent, 
the  burden  is  on  the  prosecution  to  prove 
force  or  'fear,  but  the  law  Implies  force  from 
connection  without  consent.  State  v.  Sigerel- 
la  (Del.)  82  AU.  31,  32,  7  PennewlU,  3U,' 
Slgerella  v.  State  (Del.)  74  AtL  1081, 1  Boyce, 
157. 

,  Bums'  Ann.  St  Supp.  1905,  |  1995,  de- 
clares that  whoever  perpetrates  an  assault  or 
an  assault  and  battery  on  any  human  being, 
with  intent  to  commit  a  felony,  shall,  on  con- 
viction, be  imprisoned,  etc.;  and  section  2004 
declares  that  whoever  unlawfully  has  carnal 
knowledge  of  a  woman  forcibly  against  her 
will  or  of  a  female  child  under  14  years  of 
age  Is  guilty  of  "rape."  Held,  that  force,  ac- 
tual or  constructive,  is  an  essential  element 
of  assault  to  "rape"  committed  on  a  female 
over  14  years  of  age.  Rahke  v.  State,  81  N. 
E.  584,  585,  168  Ind.  615. 

The  mere  carnal  knowledge  of  a  female 
child  under  the  age  of  consent  Is  "rape," 
whether  the  act  be  committed  with  or  with- 
out force,  or  with  or  without  consent,  and  the 
nature  of  the  crime,  or  the  proof  required  or 
permitted  to  sustain  it,  is  not  changed  by  the 
fact  that  the  information  charges  the  imlaw- 
ful  act  to  have  been  committed  by  force. 
State  V.  Fetterly,  74  Pac  810,  811,  33  Wash. 
599. 

"Rape"  is  the  carnal  knowledge  of  a  fe- 
male forcibly  and  against  her  will,  and  it  is 
uniformly  held  that  one  who  carnally  knows  a 
woman  while  she  is  in  a  state  of  stupefaction 
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Is  guilty  of  rape.  Her  power  of  resistance  may 
be  remoyed  without  physical  force  or  tIo- 
leuce,  and,  where  it  is  so  removed,  carnal 
knowledge  is  rape.  Only  such  force  as  is 
necessary  to  overcome  woman's  resistance 
is  required,  and  the  degree  of  force  required, 
depends  upon  the  circumstances  of  each  case. 
A  very  little  force  would  be  required  to  over- 
come the  resistance  of  a  woman  who  is  re- 
covering from  the  effects  of  chloroform,  wliile 
a  great  deal  might  be  required  to  remove  the 
resistance  of  a  robust  and  active  woman. 
One  who  administers  chloroform  to  a  woman 
for  a  lawful  purpose,  and  afterwards  formed 
the  design  and  purpose  to  have  sexual  inter- 
course with  her  while  she  was  under  the  in- 
fluence of  chloroform  and  while  she  was  in 
such  a  condition  from  the  effects  of  the  chlor- 
oform that  she  was  unable  to  remonstrate  or 
resist,  and  that  while  harboring  such  inten- 
tion he  undertook  to  have  sexual  intercourse 
with  her,  he  was  guilty  of  an  assault  with 
Intent  to  commit  rape,  although  the  assault 
was  one  without  violence,  and  although  he 
desisted  before  accomplle^ng  his  purpose. 
Harlan  v.  People,  76  Pac.  792.  794,  32  Colo. 
397. 

The  force  necessary  to  constitute  rape 
may  be  either  actual  or  presumptive ;  but,  if 
carnal  penetration  of  a  female  of  the  age  of 
consent  is  relied  on,  the  state  must  prove  be- 
yond a  reasonable  doubt  that  the  penetration 
was  consummated  by  force  and  against  her 
will,  or  by  putting  her  in  fear*  and  terror. 
State  V.  Colombo,  75  AU.  616,  618,  1  Boyce, 
96. 

In  a  prosecution  for  rape,  where  the  in- 
dictment alleged  assault  by  force,  threats 
and  fraud,  and  the  proof  excluded  any  ques- 
tion of  fraud,  and  presented  mainly  an  as- 
sault to  rape  by  force,  a  charge  that  rape  is 
the  carnal  knowledge  of  a  woman  without 
her  consent,  obtained  by  force,  threats,  or 
fraud,  or  the  carnal  knowledge  of  a  woman 
so  mentally  diseased  as  to  have  no  will  to  op- 
pose the  act,  or  the  carnal  knowledge  of  a 
female  under  the  age  of  15  years,  while  in- 
cluding matters  having  no  relation  to  the  of- 
fense charged  in  the  indictment  or  the  evi- 
dence adduced,  was  not  prejudicial,  where 
the  court  correctly  charged  as  to  what  con- 
stituted rape  by  force  and  instructed  that  the 
facts  must  exist  which  show  an  assault 
by  accused  upon  the  injured  female, 
coupled  with  an  intention  to  commit 
rape  by  force,  that  there  must  be  the  use  by 
accused  of  unlawful  violence,  that  accused's 
intent  must  be  shown  to  hn.ve  been  to  accom- 
plish his  purpose  by  force  and  against  the  fe- 
male's will,  and  that  the  assault  must  have 
been  accompanied  by  the  specific  intent  to 
rape,  to  have  carnal  knowledge  of  the  woman 
>\'ithout  her  consent,  by  force,  and  by  means 
sufficient  to  overcome  all  resistance  within 
her  power  and  accomplish  his  purpose  at  all 
hazards.  Railsback  v.  State,  110  S.  W.  916, 
917,  63  Tex.  Cr.  R.  542. 


ForeiUe  delllement  diatinsuiahed 

See  Forcible  Defilement. 

Fomieatioii  dlattnciiialiecl 

See  Fornication. 

Ziitteat  difltliicnlalLed 

The  distinctive  feature  of  the  crime  of 
incest  is  the  relationship  of  the  parties,  while 
in  "statutory  rape"  the  youthfulness  of  the 
female  is  the  distinctive  ingredient  and  evi- 
dence necessary  to  convict  of  incest  would 
be  insufficient  to  convict  for  statutory  rape, 
and  hence  though  the  crimes  are  committed 
by  the  same  act,  they  are  independent  State 
V.  Learned,  85  Pac.  293,  294,  73  Kan.  328, 

Under  Rev.  St  (  7019,  declaring  it  to  be 
incest  where  persons  nearer  of  kin  by  con- 
sanguinity or  affinity  than  cousins,  having 
knowledge  of  the  relationship,  commit  adul- 
tery or  fornication  together,  a  father  may 
be  convicted  of  incest  with  his  daughter  un- 
der 14  years  of  age,  though  his  offense  may 
also  be  rape,  under  Rev.  St  (  6816.  Straub 
V.  Stete,  27  Ohio  ar.  Ct  R.  60,  52. 


As  Infamona  orime 

See  Infamous  Grime. 
Xiesal  atatna  of  proseontxix 

Wilson's  Rev.  &  Ann.  St  190B,  |  2251, 
defines  "rape"  as  an  act  of  sexual  intercourse 
accomplished  with  a  female,  not  the  wife  of 
the  perpetrator,  and  an  indictment  for  *'rape" 
must  aver  that  the  female  on  whom  the  crime 
was  committed  was  not  the  wife  of  the  ac- 
cused. Smythe  v.  State,  101  Pac.  611,  616, 
2  Okl.  Cr.  286,  139  Am.  St  Rep.  918  (dting 
Young  v.  Territory,  58  Pac.  724,  8  Okl.  525 ; 
Parker  v.  Territory,  59  Pac.  9,  9  Okl.  109). 

An  indictment  under  the  clause  of  the 
statute,  declaring  that  every  male  person  of 
the  age  of  17  years  and  upwards,  who  shall 
have  carnal  knowledge  of  any  female  under 
the  age  of  16  years,  and  not  his  wife,  either 
with  or  without  her  consent,  shall  be  guilty 
of  **rape,*'  must  aver  that  the  female  was  not 
the  wife  of  accused.  People  v.  Stowers,  98 
N.  B.  986,  987.  254  111.  688. 

Under  Pen.  Code,  §  261,  defining  "rape" 
as  an  act  of  sexual  intercourse  accomplished 
with  a  female  not  the  wife  of  the  perpetrator, 
etc.,  an  information  for  an  assault  with  in- 
tent to  rape,  failing  to  charge  that  prosecu- 
trix was  not  defendant's  wife,  was  fatally 
defective,  nor  was  the  omission  cured  by  the 
allegation  that  defendant  committed  the  as- 
sault with  Intent  to  feloniously  ravish  and 
carnally  know,  which  only  described  the  man- 
ner in  which  the  intercourse  was  sought  to 
be  accomplished.  People  v.  Everett,  101  Pac. 
528,  529,  10  Cal.  App.  12. 

Pen.  Code,  §  261,  defines  "rape"  as  "an 
act  of  sexual  intercourse  accomplished  with 
a  female  not  the  wife  of  the  perpetrator 
where  she  resists  but  her  resistance  is  over- 
come by  force  or  violence."  Held,  that  an 
indictment  under  such  section,  failing  to 
charge  that  prosecutrix  was  not  d^^dant's 
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wife,  was  fatally  defectiTe»  nor  was  the  omis- 
sion cured  by  the  allegation  that  defendant 
'•violently  did  'ravish'  and  carnally  know" 
prosecutrix,  as  those  words  only  described 
the  manner  by  which  the  Intercourse  was  ac- 
complished. People  v.  Miles,  101  Pac.  525, 
526.  9  CaL  App.  312. 

Mental  eapaoity  of  pro«eouirix 

"Rape"  is  the  carnal  knowledge  of  a  fe- 
male forcibly  and  against  her  wilL  Pen. 
Code  18d5,  I  93.  It  is  the  act  of  having  car- 
nal knowledge  by  a  man  of  a  woman  forcibly 
and  against  her  will,  or  without  her  con- 
scious permission,  or  where  permission  has 
been  extorted  by  force  or  fear  of  immediate 
bodily  harm.  33  Or.  Law  Mag.  508.  A  man, 
having  sexual  intercourse  with  an  imbecile 
female,  mentally  incapable  of  intelligently 
expressing  any  assent  or  dissent,  or  of  exer- 
cising any  Judgment  in  the  matter,  is  guilty 
of  rape,  although  he  uses  no  more  force 
than  is  necessary  to  accomplish  the  carnal 
act,  and  although  the  woman  offers  no  re- 
sistance. Gore  v.  State,  46  S.  B.  671,  672, 
674,  119  Ga.  418,  100  Am.  St.  Rep.  182. 

Under  Snyder's  Comp.  Laws  1909,  i  2863, 
providing  that  rape  is  an  act  of  sexual  inter- 
coarse  with  a  female,  not  the  wife  of  the  per- 
petrator, either  (3>  where  she  is  incapable 
through  lunacy  or  any  other  unsoundness  of 
mind  of  giving  legal  consent,  or  <4)  where  she 
resists,  but  her  resistance  is  overcome  by 
force  and  violence,  an  indictment  charging 
that  the  defendant  by  means  of  force  and 
violence,  overcoming  the  resistance  of  prose- 
cutrix, who  was  incapable  through  lunacy 
and  other  unsoundness  of  mind  of  giving 
legal  consent,  etc.,  sufficiently  charges  the 
Clime  as  defined  in  the  third  BBbdl^sion  of 
the  section;  the  allegation  of  force  and  vio- 
lence and  want  of  consent  being  hamat^al 
and  mere  surplusage.  Adams  v.  State,  114 
Pac.  347,  348,  6  Okl.  Or.  847. 

Penetration 

Under  Pen.  Code,  §  261,  par.  1,  defining 
**rape"  as  sexual  intercourse  accomplished 
with  a  female  not  the  wife  of  the  perpetrator, 
where  the  female  is  under  the  age  of  16 
Tears,  it  is  essential  to  conviction  that  sexual 
penetration  be  proved,  or  tliat  facts  be  prov- 
ed from  which  it  may  be  inferred*  People 
T.  Howard,  76  Pac.  1116, 1117, 143  Cal.  316. 

Pliysieal  enpaoity 

The  crime  of  "rape"  involves  physical 
capacity  to  commit  the  offense.  Hence,  in 
a  prosecution  of  persons  between  the  ages  of 
7  and  14,  for  rape  or  an  attempt  to  commit 
rape,  the  burden  is  upon  the  state  to  show 
the  mental  and  physical  competency  of  the 
defendant.  In  the  absence  of  such  proof, 
the- presumption  of  incompetency  must  pre- 
vaU.  State  v.  Flsk,  108  N.  W.  485,  486,  15 
N.  D.  589,  11  Ann.  Cas.  1061. 

Bctistanee 

"Rape*'  is  an  act  of  sexual  intercourse 
accomplished  witli  a  female  not  the  wife  of 


the  perpetrator,  where  she  resists,  but  her 
resistance  is  overcome  by  force  and  violence. 
Harmon  r.  Territory,  79  Pac.  766,  770,  15 
OkL  147. 

To  constitute  "rape,"  the  will  of  the  fe- 
male must  be  overcome  by  force,  and  inter- 
course had  entirely  against  her  will,  and,  if 
she  consents  in  the  least  during  any  part 
of  the  act,  there  is  not  such  an  opposing  will 
as  the  law  requires.  State  v.  Whimpey,  118 
N.  W.  281,  282, 140  Iowa,  199. 

Kirby's  Dig.  |  2005,  defines  "rape"  as 
"the  carnal  knowledge  of  a  female  forcibly 
and  against  her  will."  The  fact  that  the  act 
was  committed  against  the  will  of  the  female 
is  an  essential  element  of  the  crime,  and  must 
be  charged  in  the  indictment  Beard  v. 
State,  93  S.  W.  995,  997,  79  Ark.  293,  9  Ann. 
Cas.  409. 

"Rape,"  as  used  in  the  statute  defining 
the  offense,  means  sexual  intercourse  with  a 
female  over  the  designated  age  by  force,  with- 
out her  consent  and  against  her  will.  Volun- 
tary submission  by  the  woman  while  she  has 
power  to  resist,  no  matter  how  reluctantly 
yielded,  removes  from  the  act  an  essential 
element  of  rape.  If  the  carnal  knowledge  was 
with  the  voluntary  consent  of  the  woman, 
no  matter  how  tardily  given,  or  how  much 
force  had  been  theretofore  employed,  there  is 
no  rape.  Devoy  v.  State,  99  N.  W.  455,  466, 
122  Wis.  148  (quoting  Connors  v.  State,  2 
N.  W.  1143,  47  Wis.  523). 

RAPID 

RAPID  TRAHSIT 

A  term  "rapid  transit,"  which  antedates 
Rapid  Transit  Acts  1875,  suggests  the  desire 
of  the  public  for  swift  transportation  im- 
peded as  little  and  as  seldom  as  may  be, 
necessitating  the  elimination  of  unnecessary 
stops  and  the  continuance  of  a  rate  of  high 
si)eed,  and  maldng  it  incumbent  on  the  pas- 
senger that  he  cause  no  unnecessary  hin- 
drance thereto.  Baron  v.  New  York  City  Ry. 
Co.,  102  N.  X.  Supp.  746,  749,  52  Misc.  Rep. 
581  (dissenting  opinion  of  McCTlain,  J.). 

BAPIDLT 

The  word  "rapidly**  is  to  be  construed  in 
the  light  of  the  circumstances  of  the  particu- 
lar situation,  and  a  car  is  running  rapidly, 
if,  while  running  at  its  usual  speed,  it  at> 
tempts  to  pass  a  wagon  in  the  middle  of  a 
block,  so  close  to  the  track  as  to  threaten  a 
collision,  without  reducing  speed.  Vessels  v. 
Metropolitan  St.  Ry.  Co.,  108  S.  W.  578,  580. 
129  Mo.  App.  708. 

RAPPER 

The  word  "rapper,"  in  criminal  circles, 
means  the  complaining  witness.  People  v. 
Madden,  105  N.  Y.  Supp.  554,  556,  120  App. 
Div.  338. 
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^fPUIT 

"Rapult,"  at  common  law,  did  not  neces- 
sarily mean  carnal  knowledge,  even  much 
!ess  carnal  knowledge  against  the  will  of  the 
female.  Beard  v.  State,  97  S.  W.  667,  671, 
79  Ark.  293,  9  Ann.  Cas.  409  (citing  Hale  P. 
O.  pp.  628-634;  3  Coke,  Inst  60). 

RASCAL 

See  Danm  Bascal. 

RASH 

RASHIiT,     RE0KI«E88IiT,     OB     WAN- 
TONI.T 

An  instruction,  in  an  action  involving 
willful  negligence,  that  the  phrase  "rashly, 
recklessly,  or  wantonly"  meant  something 
more  than  mere  inadvertence,  or  inattentlve- 
ness,  or  want  of  ordinary  care,  and  meant 
an  Indifference  to  obvious  consequences  and 
the  rights  of  others,  or  whether  an  injury 
would  result  or  not,  and  that  the  wrongful 
conduct  must  indicate  such  a  disregard  of 
consequences  as  to  evince  little  short  of  ac- 
tual intent  to  inflict  injury,  a  willingness  to 
perpetrate  injury  or  to  take  known  chances 
of  doing  so,  and  must  constitute  the  equiva- 
lent, so  far  as  consequences  are  concerned, 
of  actual  intent  and  willingness  to  perpetrate 
injury,  was  correct.  Barlow  v.  Foster,  136 
N.  W.  822,  Se7,  149  Wis.  613. 

RATCHET  PULLER 

A  "ratchet  puller*'  is  a  borer  or  driller 
of  holes  for  the  reception  of  charges  of  dyna- 
mite to  be  exploded  in  the  process  of  mining 
ore.  Northern  Ala.  Coal,  Iron  &  R.  Co.  v. 
Beachman,  37  South.  227, 140  Ala.  422. 

RATE 

See  At  the  Rate  of;  Continuous  Mileage 
Rate;  Contract  Rate;  Double-Line 
Rates;  Established  Rate;  Flat  Rate; 
Frontage  Rate;  Greater  Rate;  Joint 
Rate;  Legal  Rate;  Maximum  Rate;, 
Payable  at  the  Rate  of  $50  Per  Mmith ; 
Prevailing  Rate  of  Wages ;  Reasonable 
Rate;  RebilUng  Rate;  Reduced  Rate; 
Single-Line  Rates;  Standard  Schedule 
Rate;  Tariff  Rate;  Unlawful  Rate; 
Usual  Short  Rate ;  Voluntary  Rate  Re- 
duction. 

Increase  of  rate  of  fare,  see  Increase. 

Rates  in  force,  see  In  Force. 

See,  also.  Rebate. 

The  word  "rate,'*  as  used  in  Interstate 
Commerce  Act  Feb.  19,  1903,  c.  708,  |  1,  32 
Stat  847,  means  the  net  amount  the  carrier 
receives  from  the  shipper  and  retains,  and 
any  device  by  which  such  amount  is  reduced 
below  the  rate  given  in  the  published  sched- 
ule is  one  for  the  giving  of  a  rebate.    United 


States  T.  Chicago  &  A.  Ry.  Co.,  148  Fed.  646, 
647. 

The  word  **rate,"  in  a  constitutional  pro- 
vision requiring  the  Legislature  to  provide 
law  for  uniform  and  equal  rate  of  assessment 
and  taxation.  Is  used  in  a  somewhat  different 
sense  when  applied  to  the  assessment  from 
that  when  applied  to  taxation.  The  term 
"rate"  may  apply  either  to  the  percentage  of 
taxation  or  to  the  value  of  property,  and  is 
used  in  the  constitutional  provision  in  each 
sense,  and  the  former  sense  to  the  taxation, 
and  In  the  later  sense  to  the  assessment 
Equality  in  the  rate  of  assessment  means 
proportional  valuation,  relative,  not  absolute, 
equality,  while  equality  In  the  "rate'*  of  tax- 
ation means  that  the  percentage  shall  be  the 
same,  or  absolutely  equal.  Lake  County  ▼. 
Schroder.  81  PaC.  942,  944,  47  Or.  136. 

Brooklyn  School  Board  &y-Laws,  f  329, 
provides,  that  the  salaries  of  teachers  and 
clerks  in  the  high  schools  shall  be  at  the 
same  "rate"  as  paid  April  1,  1899,  In  accord- 
ance with  a  progressive  schedule  giving  an 
annual  increase  of  $100,  In  force  April  1, 
1899.  Laws  1900,  p.  1607,  c.  751,  S  4,  provides 
for  the  salary  of  high  school  teachers,  fix- 
ing them  specifically  the  same  as  in  the 
schedule  referred  to,  and  in  all  cases  provid- 
ing for  an  annual  increment  of  $110.  Held, 
that  the  word  "rate,"  as  used  In  the  by-law, 
was  not  intended  to  mean  a  fixed  amount,  but 
a  progressive  salary;  and  hence  the  by-law 
did  not  make  the  rates  recited  In  the  sched- 
ule fixed  and  unchangeable.  Holmes  v.  Board 
of  Education  of  City  of  New  York,  120  N. 
Y.  Supp.  284,  287. 

As  Inoludins  demnrrace 

The  provisions  of  the  Interstate  Com- 
merce Act  Feb.  4,  1887,  c.  104,  |§  1.  .S,  24  Stat. 
379,  requiring  rates  for  the  transportation 
and  for  the  "receiving,  delivering,  storage  or 
handling"  of  property  by  an  interstate  car- 
rier to  be  reasonable,  and  prohibiting  dis- 
crimination, are  sufficiently  broad  to  cover 
demurrage  charges.  Michle  v.  New  York,  N. 
H.  &  H.  R.  Co..  151  Fed.  694,  695. 

As  valnatioii 

In  U.  S.  Comp.  St.  1901,  §  5219,  provid- 
ing that  the  ta^^tion  of  national  bank  stock 
shall  not  be  at  a  greater  rate  than  shall  be 
assessed  on  other  moneyed  capital  in  the 
hands  of  individual  citizens,  etc.,  the  term 
"rate"  has  relation  to  the  assessment  as  a 
whole,  and  does  not  signify  the  mere  per- 
centage or  levy  upon  any  valuation  adopted. 
Ankeny  v.  BUkley,  74  Pac.  485,  488,  44  Or. 
78. 

As  used  in  U.  S.  Rev.  St  S  5219,  declar- 
ing that  shares  of  national  banks  may '  be 
taxed  by  state  authority  at  a  "rate"  not 
greater  than  is  assessed  on  other  money  or 
capital  in  the  hands  of  individual  citizens  of 
the  state,  "rate'*  does  not  mean  the  tax  rate 
Imposed  on  other  property  alone,  but  implies 
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that  the  assessment,  the  rate  of  assessment, 
aod  the  raluation  mnst  all  be  taken  together 
when  considering  the  qnestion  whether  an  act 
imposing  a  tax  on  bank  shares  operated  as  a 
diacrimination.  People  ex  rel.  Bridgeport 
Sav.  Bank  y.  Feltner.  105  N.  Y.  Snpp.  998. 
W6,  120  App.  Div.  838. 

RATABIiE  BISTRIB1TTION 

A  "ratable  distribution"  is  one  which  is 
made  at  proportionate  rates.  State  ex  rel. 
Carroll  v.  Coming  State  Sav.  Bank,  103  N. 
W.  97,  99, 127  Iowa,  198. 

RATED  CAPACITY 

The  term  "rated  capacity,'*  as  used  in  a 
contract  guarantying  payment  for  a  heat£ng 
plant  which  provided  that  the  company  fur- 
nishmg  the  same  should  in  no  way  be  held 
responsible,  except  as  to  the  rated  capacity 
of  the  boiler,  referred,  not  to  the  efficiency  of 
the  boiler  to  satisfactorily  warm  the  house, 
but  merely  to  its  theoretical  capacity  accord- 
ing to  the  customary  way  of  rating  such  ar- 
ticles by  dealers  to  the  trade.  United  States 
Heater  Ck>.  v.  Jenss*  107  N.  W.  293,  294,  128 
Wis.  162. 

RATIFY 

To  "ratify"  means  to  confirm  or  approve 
of,  and  latification  may  be  signified  by  acts 
of  omission  as  well  as  of  commission.  Ck)Db 
V.  Simon,  97  N.  W.  276,  280, 119  Wis.  597, 100 
Am.  St.  Rep.  909. 

The  highest  lexicographic  authority  ex- 
ists for  the  interchangeable  use  of  the 
terms  **approve"  andi  "ratify."  Baker  v. 
Hammett,  100  Paa  1114, 1116,  23  OkL  480. 

To  "ratify**  a  fraudulent  contract  means 
something  more  than  merely  standing  on  tfie 
contract,  or  affirming  it ;  meaning  an  "affirm- 
ance'* of  the  contract  after  full  knowledge  of 
the  fraud,  intention  to  abide  by  the  contract 
notwithstanding,  and  a  waiver  of  all  claim 
for  damages.  Potts  ▼.  Lambie,  121  N.  Y. 
Snpp.  384,  385,  65  Misc.  Rep.  334. 

Const  art.  20,  S  li  requiring  "a  majority 
of  the  electors*'  to  ratify  an  amendment  to 
the  Ck>nstitntion,  requires  a  majority  of  the 
electors  to  adopt  an  amendment,  and  not  mere- 
ly a  majority  of  those  actually  voting  thereon ; 
the  word  "electors"  meaning  as  defined  by 
article  6,  f  2,  those  entitled  to  vote,  and  the 
word  "ratify"  meaning  to  afflnn.  State  ex 
rel.  Blair  v.  Brooks,  99  Pac.  874,  876,  17  Wyo. 
344,  22  Ia  R.  A.  (N.  S.)  47& 

In  Rev.  Laws,  c.  25,  §  31,  providing  that 
a  town,  by  the  action  of  Its  selectmen,  "rat- 
ified" by  a  majority  of  its  voters  present  and 
voting  thereon  at  a  town  meeting,  may  pur- 
chase the  works  of  a  water  company,  the 
word  "ratified''  means  that,  when  the  select- 
men Issue  the  warrant,  they  are  supposed  to 
hare  taken  appropriate  precedent  action,  oth- 
erwise there  is  no  proposal  of  purchase  in  ex- 
istence which  can  be  made  the  subject  of 


ratification,  and  which,  by  the  ratifying  act, 
thereupon  becomes  an  existing  contract. 
Revere  Water  Co.  v.  Inhabitants  of  Town  of 
Winthrop,  78  N.  E.  497,  501,  192  Mass.  455. 

RATEFIOATIOH 

See,  also,  Confirmation. 

A  "ratification"  is  defined  to  be  a  "con- 
firmation of  a  previous  act  done  either  by 
the  party  himself  or  by  another.  It  is  the 
confirmation  of  a  voidable  act.*'  Russell  v. 
Erie  R.  Co.,  59  Atl.  150,  153,  70  N.  J.  Law, 
808,  67  L.  R.  A.  433, 1  Ann.  Cas.  672. 

Where  the  rights  of  third  parties  are  not 
involved,  "ratification"  of  an  unauthorisBed 
act  is  predicated  upon  an  actual  and  existing 
purpose  to  approve  the  act,  and  depends  upon 
the  fact,  and  not  upon  appearances.  Man- 
ning V.  Heidelbach,  138  N.  Y.  Supp.  750,  754, 
153  App.  Div.  790. 

"Ratification"  means  confirmation.  To 
ratify  is  to  give  sanction  and  validity  to 
something  done  without  authority.  The  un- 
derlying principle  on  which  liability  by  "rat- 
ification^' attaches  is  that  he  who  has  com- 
manded is  legally  responsible  for  the  direct 
results  and  for  the  natural  and  probable  con- 
sequences of  his  conduct,  and  that  it  1b  im- 
material whether  that  command  was  given 
before  or  after  the  conduct.  Steffens  v.  Nel- 
son, 102  N.  W.  871,  872,  94  Minn.  365  (quot- 
ing In  part  definition  in  Evans,  Prin.  &  Ag. 
[Bedford's  Ed.]  90). 

"A  'ratification*  may  be  defined  to  be  an 
acceptance  or  an  adoption  of  an  act  perform- 
ed by  another  as  agent  or  representative  in 
particular  confirmation  of  what  has  been 
done  without  original  authority."  A  munici- 
pal corporation  may  ratify  the  unauthorized 
acts  and  contracts  of  its  officers  which  are 
within  the  scope  of  the  corporate  powers. 
The  principle  as  to  ratification  is  the  same 
with  corporations  as  with  individuals. 
Dougherty  v.  City  of  Excelsior  Springs,  85 
S.  W.  112,  113,  110  Mo.  App.  623  (citing  Dill. 
Corp.  §  463). 

"Ratification"  is  "the  adoption  of  a  pre- 
viously formed  contract,  notwithstanding  a 
vice  which  rendered  it  relatively  void.  By 
the  very  nature  of  the  act  of  ratification,  con- 
firmation, or  affirmance,  the  party  confirming 
becomes  a  party  to  the  contract."  He  that 
was  not  bound  becomes  bound  by  it  and  en- 
titled to  all  the  benefits  of  it"  "  •Ratifica- 
tion,* like  prior  authority,  by  agreement  rests 
on  assent.  The  assent  of  the  agent  is  al- 
ready given  by  his  assuming  to  act.  The  as* 
sent  of  the  third  party  is  already  given  by 
his  entering  into  the  contract  The  assent 
of  the  principal  is  therefore  all  that  is  re- 
quired to  make  the  contract  binding  on  him 
on  the  third  person.  Much  the  same  consid- 
erations govern  the  d<>ctrine  of  assent  in  rati- 
fication as  govern  the  assent  of  an  acceptance 
of  an  oifer."  Memphis  8t  Ry.  Ca  v.  Roe, 
102  S.  W.  343,  348,  118  Tenn.  601  (quoting 
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and  adopting  the  definitions  in  Huffcat,  Ag. 
p.  46,  and  Herman  on  Estoppel,  S  1029). 

"  *The  gist  of  a  ratification  Is  the  delib- 
erate admission  by  the  proper  authority  of 
a  liability  to  pay  for  that  for  which  it  may 
lawfully  contract'  If  one  says,  *I  will  pay 
A.  or  B.,  to  one  or  the  other  of  whom  I  ad- 
mit I  am  liable,  as  the  court  may  adjudge,' 
this  is  as  much  a  ratification,  a  formal  ac- 
knowledgment, of  a  liability  to  pay  as  if  he 
said,  *I  promise  to  pay  A.,'  or  *I  promise  to 
pay  B.' "  Borough  of  East  Newark  v.  New 
York  &  N.  J.  Water  Supply  Co.,  57  Atl.  1051, 
1055,  67  N.  J.  Eq.  265. 

"Ratification"  is  the  election  by  a  person, 
and  the  expression  of  such  election  in  words 
or  conduct,  to  accept  an  act^or  contract  pre- 
viously done  or  entered  into  in  his  behalf 
by  another  who  had  at  the  time  no  authority 
to  do  the  act  or  make  the  contract  on  his  be- 
half. If  the  acts  have  been  performed  or 
contracts  made  without  his  authority  on  his 
behalf,  he  has,  when  he  obtains  knowledge 
thereof,  an  election  either  to  accept  or  repudi- 
ate them.  If  he  accepts  them,  his  acceptance 
is  a  "ratification"  of  the  previously  unauthor- 
ized acts  or  conduct  and  makes  them  as  bind- 
ing on  him  from  the  time  they  are  performed 
as  if  originally  authorized.  Grallup  v.  Liber- 
ty County,  122  S.  W.  291,  296,  57  Tex.  Civ. 
App.  175. 

"Ratification"  is  equivalent  to  original 
authority.  It  validates  what  would  other- 
wise be  an  Invalid  act,  and  attaches  to  it 
those  incidents  and  consequences  it  would 
have  had  if  previously  authorized.  Beagles 
V.  Robertson,  115  S.  W.  1042,  1049,  135  Mo. 
App.  306. 

"Ratification"  of  the  act  of  another  is 
equivalent  to  an  original  grant  of  authority. 
The  situation  of  the  parties  is  the  same  as  if 
the  plaintiff  had  Induced  the  contract  in  the 
first  Instance  through  an  agent  duly  ap- 
pointed for  the  purpose.  Proof  of  ratification 
includes  proof  of  agency  and  authority  and 
may  be  made  under  a  pleading  charging  the 
ratified  act  to  be  that  of  the  principal.  Ault- 
man  Threshing  &  Engine  Co.  v.  Knoll,  79 
Pac.  1074,  1077,  71  Kan.  109. 

"Ratification"  is  a  form  of  authoriza- 
tion, and  ratification  by  a  principal  of  an  un- 
authorized act  of  an  agent  has  a  retroactive 
efficacy  and  is  equivalent  to  an  original  au- 
thority ;  and  hence  an  allegation  that  there 
was  no  authorization  is  an  allegation  of  the 
absence  of  the  authorization  in  any  form, 
whether  previously  or  subsequently  given. 
Mutual  Life  Ins.  Co.  of  New  York  v.  Gran- 
nlss,  107  N.  Y.  Supp.  926,  927,  57  Misc.  Rep. 
174. 

"A  •ratification,'  when  fairly  made,  will 
have  the  same  effect  as  an  original  author- 
ity, as  to  agent  and  principal,  not  only  in 
regard  to  the  agent  himself,  but  In  regard  to 
third  persons.    •     ♦  '  •    In  short,  the  act 


is  treated  throughout  as  if  it  were  originally 
authorized  by  the  principal,  fbr  the  ratifica- 
tion relates  back  to  the  time  of  the  inception 
of  the  transaction,  and  has  a  complete  re- 
troactive efficacy."  Sims  v.  State  (Tex.) 
87  S.  W.  689,  691  (quoting  and  approving 
Story,  Ag.). 

"Ratification,"  as  applied  to  the  act  of 
municipal  authorities  ratifying  an  act  of  a 
committee,  is  equivalent  to  previous  author- 
ity, and  makes  such  act  become  the  act  of  the 
municipality.  Dorsey  v.  Town  of  Henderson, 
62  S.  EL  547,  548,  148  N.  0.  423. 

"Ratification"  operates  upon  the  act  rati- 
fied precisely  as  though  authority  to  do  the 
act  had  been  previously  given,  except  where 
the  rights  of  third  parties  have  intervened 
between  the  act  and  the  ratification.  The  re- 
troactive efficacy  of  the  ratification  is  sub- 
ject to  this  qualification.  The  intervening 
rights  of  third  persons  cannot  be  defeated  by 
the  ratification.  Facts  showing  that  the  mak- 
er of  certain  notes,  and  after  his  death  his 
executrix,  paid  to  another,  with  the  consent 
and  knowledge  of  the  indorsee,  one  of  such 
notes,  and  also  paid  two  others  to  the  same 
person,  which  neither  the  indorsee  nor  his 
executrix  ever  afterwards  claimed,  but  treat- 
ed, to  all  intents  and  purposes,  as  paid,  and 
that  his  executrix,  on  receiving  payment  of 
interest  on  the  remaining  notes,  gave  a  re- 
ceipt in  full  to  date,  are  sufficient  to  show 
such  knowledge  of  an  acquiescence  in  the 
payment  of  the  two  notes  as  to  constitute  a 
ratification  of  the  act  of  the  i)erson  receiving 
payment  thereof,  binding  on  the  indorsee  and 
his  successors  in  interest  Piatt  v.  Schmitt, 
94  N.  W.  345.  347,  348,  117  Wis.  489  (quoting 
and  adopting  definition  in  Cook  v.  Tullis,  18 
Wall  [85  U.  S.]  338,  21  L.  Ed.  933). 


41 


'Any  conduct  by  the  principal  which 
would  lead  a  reasonable  man  to  conclude  that 
the  principal  is  manifesting  an  Intent  to  be 
bound  by  the  agent's  contract  will  be  deemed 
a  'ratification.'  •  •  ♦»»  Where  the  at- 
torneys for  plaintiff,  in  an  action  for  personal 
injuries,  effected  a  settlement  with  defend- 
ant by  misleading  defendant  by  a  power  of 
attorney  forged  by  the  attorneys,  and  on 
learning  of  the  facts  plaintiff  in  the  action 
instituted  criminal  proceedings  against  the 
attorneys  to  force  them  to  pay  over  the  mon- 
ey obtained  from  defendant  by  them  or  suf- 
fer the  penalty  for  the  crime,  the  indictment 
in  the  criminal  prosecution  charging  that  de- 
fendant had  obtained  the  money  in  full  satis- 
faction of  the  suit^  and  that  it  was  the  prop- 
erty of  prosecutor,  in  a  subsequent  action  for 
tbe  injuries,  the  facts  showed  a  ratification 
of  the  settlement,  precluding  recovery.  Mem- 
phis St.  Ry.  Co.  V.  Roe,  102  S.  W.  343,  348, 
118  Tenn.  601  (quoting  and  adopting  defini- 
tion in  Huffcut,  Ag.  p.  47). 


11 


'Ratification'  is  in  general  the  adoption 
of  a  previously  formed  contract,  notwith- 
standing a  view  that  rendered  It  relatively 
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▼Old ;  and,  by  the  very  nature  of  the  act  of 
latiflcatlon,  confirmation,  or  affirmance, 
•  ♦  •  the  party  confirming  becomes  bound 
by  It,  and  entitled  to  all  the  proper  benefits  of 
it  ♦  *  *  If  It  be  merely  against  con- 
science, then,  If  the  party,  being  fully  in- 
formed of  all  the  circumstances  of  It  and  of 
the  objection  to  It  (In  his  own  words,  'with 
his  eyes  open*),  voluntarily  confirms  It,  he 
thereby  bars  himself  of  that  relief,  which  he 
might  otherwise  have."  Where,  by  purchas- 
ing a  brick  machine  under  a  written  contract 
providing  that  after  the  machine  had  been 
operated  for  three  days,  the  buyer  might  ac- 
cept or  return  it,  and  where  after  such  trial, 
although  it  did  not  work  successfully,  the 
buyer  retained  it  and  gave  his  notes  there- 
for, and  some  months  afterward,  and  after 
the  notes  had  matured  they  were  renewed  by 
the  buyer  making  a  cash  payment,  and .  the 
machine  was  retained  several  months  longer, 
there  was  a  "ratification"  of  the  sale,  though 
the  machine  never  did  work  successfully. 
Schagun  v.  Scott  Mfg.  Co.,  162  Fed.  209,  219, 
89  0.  C.  A.  189. 

**To  ratify  is  to  give  validity  to  the  act 
of  another.  A  'ratification'  is  equivalent  to 
previous  authority.  It  operates  upon  the  act 
ratified  in  the  same  manner  as  though  the 
authority  had  been  originally  given."  The 
pnrchasers  of  a  stock  of  goods  insisted,  as  a 
condition  precedent  to  their  purchase,  that 
the  seller  deposit  in  a  bank  a  sum  of  money 
suflicient  to  pay  his  commercial  creditors, 
which  was  done ;  and  thereafter  a  creditor, 
who  was  not  a  commercial  creditor,  sued  the 
seller  and  garnished  the  deposit,  whereupon 
the  commercial  creditors  Interpleaded,  claim- 
ing the  fund.  Held,  that  the  proceeding  in 
interpleader  was  a  ratification  of  the  conduct 
of  the  purchasers,  and  brought  the  inter- 
pleaders into  the  same  situation  as  if  the 
contract  had  originally  been  made  for  their 
benefit  between  the  seller  and  an  authorized 
agent  of  the  interpleaders.  Alexander  v. 
Wade,  80  S.  W.  19,  21, 106  Mo.  App.  141  (quot- 
ing and  adopting  definition  in  McCracken  v. 
City  of  San  Francisco,  16  Oal.  691). 

Aeguiescenee  not  synoiiyinona 

"Ratification"  and  "acquiescence"  are 
not  synonymous.  The  latter  term  is  but  evi- 
dence to  be  considered  in  determining  the 
ezlst«ioe  of  the  former.  It  is  only  when 
flilenoe  or  acquiescence  becomes  the  basis  or 
authority  on  which  another  parts  with  some- 
thing valuable  or  incurs  a  liability  that  the 
doctrine  applies.  The  doctrine  is  that  in 
such  case  the  party  Is  estopped  to  assert  the 
truth  because  its  assertion  would  work  a 
fraud  on  him  whose  conduct  had  been  in- 
flnenced  thereby.  To  '*£Lcquiesce"  is  to  for- 
bear opposition  or  complaint,  while  to  "rati- 
fy" is  to  make  valid  or  to  confirm.  We  may 
acquiesce  in  an  act  without  approving  it 
Ansdn  V.  Jones,  41  South.  40S,  411,  148  Ala. 


Gontvaot  la  mtiflor's  boluilf 

"Ratification"  signifies  the  adoption  by 
the  principal  of  that  which  has  been  done  in 
his  behlilf,  and  the  agent  or  assumed  agent 
must  have  acted  as  agent,  and  not  as  princi- 
pal. Linn.  V.  Alameda  Min.  &  Mill.  Co.,  104 
Pac  668,  669,  17  Idaho,  45. 

"Ratification,"  as  it  relates  to  the  law  of 
agency,  is  the  express  or  implied  adoption  of 
the  acts  of  another,  for  whom  the  other  as- 
sumes to  be  acting,  but  without  authority; 
so  that,  where  a  contract  under  seal  purports 
to  be  that  of  the  person  executing  it,  ratifica- 
tion of  it  by  another  does  not  make  it  his  con- 
tract Stanton  v.  Granger,  109  N.  Y.  Supp. 
184^187, 126  App.  Dlv.  174. 

•^Ratification,"  as  it  relates  to  the  law  of 
agency,  is  the  express  or  implied  adoption  of 
the  acts  of  another  by  one  for  whom  the  oth- 
er assumed  to  be  acting,  but  without  author- 
ity. The  doctrine  properly  applies  only  to 
cases  where  one  has  assumed  to  act  as  agent 
for  another,  and  then  a  subsequent  ratifica- 
tion is  equivalent  to  original  authority.  Min- 
der &  Jorgenson  Land  Co.  v.  Brustuen,  124 
N.  W.  723,  727,  24  S.  D.  537  (citing  and  quot- 
ing Hamlin  v.  Sears,  82  N.  Y.  327). 

"  'Ratification,'  as  it  relates  to  the  law 
of  agency,  is  the  express  or  implied  adoption 
of  the  acts  of  another  by  one  for  whom  the 
other  assumes  to  be  acting,  but  without  au- 
thority." The  act  must  be  done  by  the  agent 
on  account  of  some  principal,  not  on  his  own 
account  or  on  account  of  some  third  person. 
A  contract  made  by  a  person  in  his  own 
name  and  on  his  own  behalf  cannot  be  made 
the  contract  of  another  as  principal  by  an 
attempted  ratification  of  the  act  as  that  of 
an  agent  In  re  Roanoke  Furnace  Ca,  166 
Fed.  944,  953. 

"  'Ratification'  is  an  agreement  to  adopt 
an  act  performed  by  another  for  us."  Where 
a  grantee  obtained  a  conveyance  by  falsely 
representing  to  the  grantor  that  he  was  the 
agent  of  a  third  person,  and  the  conveyance 
was  made  to  the  grantee  in  his  own  name  for 
his  own  benefit,  and  the  purchase  price  was 
paid  by  his  own  money,  the  third  person  was 
not  entitled  to  the  benefit  of  the  conveyance 
on  the  ground  that  he  had  a  right  to  and  did 
ratify  the  purchase.  Virginia  Pocahontas 
Coal  Co.  V.  Lambert,  68  S.  B.  561,  562, 107  Va. 
368,  122  Am.  St  Rep.  860,  13  Ann.  Cas.  277. 

Estoppel  ia  pais  dlstiiiBiilglied 

A  "ratification"  of  the  unauthorized  act 
of  an  agent  or  of  a  stranger  who  claims  to 
act  as  such  is  a  confirmation  of  the  act  which 
must  be  found  in  the  intention  of  the  princi- 
pal, either  expressed  or  Implied.  The  dis- 
tinction between  "ratification"  and  "estoppel 
in  pals"  being  that,  in  the  former  case,  the 
party  is  bound  because  of  his  intention,  as- 
sent, or  ratification  in  fact,  while  in  the  lat- 
ter, he  is  bound  notwithstanding  there  was 
no  such  intention,  because,  unless  the  law 
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treated  him' as  legally  boniKl,  tbe  other  party 
would  be  prejudiced  and  defrauded  by  bis 
conduct.  Where  a  stockbroker's  customer, 
dealing  through  an  instructed  employ^,  re- 
ceived monthly  accounts  from  February  to 
October,  which  he  did  not  protest,  because  he 
did  not  want  to  injure  the  employ^,  who  had 
been  guilty  of  fraud  to  his  injury,  and  with 
knowledge  of  all  the  facts,  admitted  his  in- 
debtedness and  promised  to  pay  it,  he  thereby 
ratified  the  account,  so  that  the  broker  could 
recover  thereon.  Stlebel  v.  Halgney,  119  N. 
Y.  Supp.  455,  458,  134  App.  Dlv.  516. 

Formality 

"Ratification"  is  equivalent  to  original 
authority  and  nothing  more,  and,  where^the 
statute  requires  the  original  authority  to  be 
in  writing,  It  would,  on  principle,  require  the 
ratification  to  be  made  with  equal  ceremony. 
Brandon  v.  Prltchett,  55  S.  E.  241,  245,  126 
Ga.  286,  7  Ann.  Cas.  1093  (quoting  and  adopt- 
ing the  definition  In  Long  v.  Poth,  37  N.  X. 
Supp.  672,  16  Misc.  Rep.  85,  and  citing  Hay- 
dock  V.  Stow,  40  N.  Y.  370,  371;  Whltlock 
V.  Washburn,  17  N.  Y.  Supp.  60,  62  Hun, 
374 ;  Stetson  v.  Patten,  2  Me.  [2  Greenl.]  360, 
11  Am.  Dec.  Ill ;  McDowell  v.  Simpson  [Pa.] 
3  Watts,  129,  27  Am.  Dec.  338;  Parrlsh  v. 
Koons  [Pa.]  1  Pars.  Eq.  Oas.  95;  Vldeau  v. 
Griffin,  21  Cal.  389). 

Knowledge 

''Ratification'*  presumes  the  existence  of 
knowledge  of  all  the  facts,  and  one  not  In- 
formed of  the  whole  transaction  is  not  in  a 
position  to  ratify  the  same.  MlUer  v.  Ah- 
rens.  163  Fed.  870,  877  (quoting  7  Words  and 
Phrases,  p.  5930). 

*'In  order  to  constitute  a  'ratification,' 
there  must  be  an  acceptance  of  the  result 
of  the  act  with  an  intent  to  ratify  and 
with  full  knowledge  of  all  the  circumstanc- 
es." Russell  V.  Erie  K.  Co.,  59  Ati.  150,  153, 
70  N.  J.  Law,  808,  67  L.  B.  A.  433,  1  Ann. 
Cas.  672. 

"Ratification"  involves  knowledge  of  the 
facts,  on  the  part  of  tbe  person  ratifying  at 
the  time  when  the  ratification  Is  made;  but, 
If  an  agent  exceeds  his  authority,  the  princi- 
pal cannot  ratify  in  part  and  repudiate  in 
part.  He  must  adopt  either  the  whole  or 
none.  DoMn  v.  American  Harrow  Co.,  54  S. 
E.  706,  709,  125  Ga.  699,  28  L.  R.  A.  (N.  S.) 
785. 

The  "ratification"  of  the  acts  of  an 
agent  by  his  principal  will  not  be  Inferred 
until  the  principal  has  full  knowledge  of  the 
breach  of  duty  on  the  part  of  the  agent  and 
with  such  knowledge  remains  Inactive.  Bel- 
cher V.  Manchester  Bldg.  &  Loan  Ass'n,  67 
AtL  399,  401,  74  N.  J.  Law,  833  (citing  GuUck 
V.  Grover,  33  N.  J.  Law,  463,  471,  97  Am.  Dec. 
728 ;  Dowden  v.  Crj^der.  26  Atl.  941,  55  N.  J. 
Law,  329). 

"  'Ratification'  cannot  take  place  without 
full  knowledge  of  all  the  material"  facts." 


Where  a  person  assumes  to  act  as  agent  in 
making  a  contract,  and  the  person  with 
whom  such  contract  is  made  proceeds  to  a 
performance  of  the  same  under  protest  from 
the  principal,  and  during  such  performance 
is  advised  and  notified  by  the  principal  that 
such  person  is  not  in  his  employ,  and  that  no 
one  had  authority  to  employ  him,  and  that 
he  does  not  desire  or  need  his  services,  the 
mere  fact  that,  after  the  cessation  of  such 
labor,  the  principal  pays  to  such  person  an 
amount  which  he  deems  such  service  is 
worth  will  not  alone  amount  to  a  ratification 
of  the  contract  made  by  the  person  assuming 
to  act  as  such  agent,  and  will  not  support  an 
action  based  upon  such  contract,  upon  the 
ground  that  the  contract  was  ratified.  £lnd- 
lay  V.  Hildenbrand,  105  Pac.  790,  793,  17 
Idaho,  403,  28  L.  R.  A.  (N.  S.)  400  (citing  31 
Cyc.  p.  1253;  Bohart  v.  Obeme,  13  Pac.  388, 
36  Kan.  284;  Brown  v.  Rouse,  38  Pac.  507, 
104  Cal.  672 ;  1  Clark  &  S.  Ag.  {  106). 

The  failure  of  a  creditor  to  demand  and 
collect,  with  promptness,  the  money  due  to 
her  upon  certain  matured  shares  in  a  mutual 
building  and  loan  association  does  not  war- 
rant an  inference  of  "ratification"  of  the  act 
of  another  in  drawing  and  using  the  money, 
while  she  Is  without  full  knowledge  of  the 
facts  and  circumstances  of  the  case.  Ryle 
V.  Manchester  Bldg.  &  Loan  Ass'n,  67  AtL  87, 
89,  74  N.  J.  Law,  840  (citing  GuUck  v.  Grover, 
33  N.  J.  Law,  463,  471,  97  Am.  Dec.  728; 
Titus  V.  Cairo  &  Fulton  B.  R.  Co.,  46  N.  J. 
Law,  393). 

If  an  agent,  having  unwritten  authority 
to  make  leases  of  real  property,  executes  a 
lease  for  more  than  three  years,  the  knowl- 
edge of  his  principal  that  the  tenant  is  in  pos- 
session and  paying  rent  is  not  sufficient  to 
work  either  "ratification"  or  estoppel.  If  an 
agent,  having  unwritten  authority  to  make 
leases  of  real  property,  executes  a  lease  for 
more  than  three  years,  "ratification"  or  es- 
toppel will  not  be  Inferred  against  his  princi- 
pal from  knowledge  that  tiie  tenant  was  mak- 
ing trade  Improvements,  unless  the  Improve- 
ments of  which  he  had  notice  were  such  as 
indicated  possession  under  a  lease  b^oud  the 
agent's  authority.  Clement  v.  Young-McShea 
Amusement  Co.,  67  Atl.  82,  85,  70  N.  J.  Eq. 
677,  118  Am.  St.  Rep.  747. 

"Ratification"  implies  a  consdoos  and 
intended  approval  of  the  act  done.  It  rests 
upon  the  actual  and  existing  purpose  to  Aiake 
such  approval,  and,  to  meet  these  require- 
ments, it  must  be  made  with  full  knowledge 
of  all  the  facts.  Plaintiff  opened  an  account 
with  defendant  stockbrokers,  and  arranged 
to  have  his  transactions  cared  for  by  ttxexn 
during  his  absence  on  a  vacation,  and  left 
with  them  sufficient  collateral  to  protect  his 
account  They  made  an  unauthorized  sale 
of  certain  of  the  securities,  and  immediately 
sent  notice  to  him  in  the  country,  not  stating 
the  price,  but  indicating  that  there  had  been 
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a  finrry  in  the  market,  that  there  had  been 
failures,  and  that  the  sale  was  made  "to  pro- 
tect your  account,  as  this  stock  moves  very 
fast"  Plaintiff  remained  silent  where  he 
^ras  for  a  week  or  10  days,  then  started  home, 
stopping  a  day  and  a  half  at  an  intermediate 
point,  where  he  received  notice  of  sale  of 
other  securities,  and  the  next  day  went  home, 
and  repudiated  the  transactions.  There  was 
not  a  "ratification"  of  the  first  sale  by  his 
silence  in  the  meantime;  he  not  having 
known  of  the  price  at  which  the  sale  was 
made.  Bumham  v.  Lawson,  103  N.  Y.  Supp. 
482,  483,  118  App.  Div.  389  (citing  Glenn  v. 
Garth,  133  N.  Y.  18,  35,  30  N.  E.  649,  31  N. 
£.344). 

To  establish  a  "ratification"  by  a  cestui 
que  trust,  the  fact  must  not  only  be  clearly 
proved,  but  It  must  be  shown  that  the  ratifi- 
cation was  made  with  a  full  knowledge  of  all 
the  material  particulars  and  circumstances, 
and  also,  in  a  case  like  the  present,  that  the 
cestui  que  trust  was  fully  apprised  of  the 
effect  of  the  acts  ratified  and  of  his  or  her 
legal  rights  in  the  matter.    "Confirmation" 
and  "ratification"    imply,    to*  legal    minds, 
knowledge  of  a  defect  in  the  act  to  be  con- 
firmed and  of  the  right  to  reject  or  ratify  it. 
To  render  the  act  of  "ratification"  effective 
and  conclusive,   certain   considerations   are 
necessary.    At  the  time  of  the  supposed  rati- 
fication, the  principal  must  have  been  fully 
aware  of  every  material  circumstance  of  the 
transaction,  the  real  value  of  the  subject  of 
the  contract,  and  his  act  of  ratification  must 
have  been  an  independent  and  substantive 
act,  founded  on  complete  Information  and  per- 
fect freedom  of  volition,  and,  in  addition  to 
this,  the  cestui  que  trust  must  not  only  have 
been  acquainted  with  the  fact,  but  apprised 
of  the  law ;    how  those  facts  could  be  dealt 
with  if  brought  before  a  court  of  equity. 
Where,  after  arriving  at  his  majority,  a  ward 
executed  a  mortgage  on  his  real  estate  to  re- 
imburse his  guardian  for  moneys  expended 
by  the  latter  during  the  guardianship  in  ex- 
cess of  the  Income  of  the  estate,  though  for 
the  benefit  of  the  ward,  the  execution  of  such 
mortgage  did  not  constitute  a  ratification  of 
the  exx)enditures  by  the  guardian ;  it  appear- 
ing that   the   ward   acted  entirely   on    his 
guardian's  advice  In  making  the  mortgage, 
and  without  any  knowledge  of  his  rights,  un- 
der the  express  provisions  of  Ky.  St  1903,  § 
2034,  exempting  his  real  estate  from  liability 
for  such  exjpenditures.    Fidelity  Trust  Co.  v. 
Butler  (Ky.)  91  S.  W.  676,  681  (quoting  and 
adopting  Adair  v.  Brimmer,  74  N.  Y.  539; 
Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal 
&  Iron  Co.,  16  Md.  456,  77  Am.  Dec.  320 ;  and 
citing  and  adopting  Boyd  v.  Hawkins,  17  N. 
C.  195 ;   Butler  v.  Haskell  [S.  C]  4  Desaus. 
709;  Fielder  v.  Harbison,  20  S.  W.  608,  93 
Ky.490). 


UBantkorised  aet  presnpposed 

"'Ratification'    means   the   adoption    of 
an  unauthorized  act;    and  acquiescence,  al- 


though it  may  not  in  Itself  be  ratification, 
is  nevertheleas  evidence  of  It"  Allen  v. 
Com  Exchange  Bank,  84  N.  X.  Supp.  1001, 
1004,  87  App.  mv.  835. 

"  *Ratlflcatlon,*  as  it  relates  to  the  law 
of  agency,  is  the  express  or  Implied  adoption 
of  the  acts  of  another  by  one  for  whom  the 
other  assumes  to  be  acting,  but  without  au- 
thority; and  this  results  as  effectually  to  es- 
tablish the  duties,  rights,  and  liabilities  of 
an  agency  as  if  the  acts  ratified  had  been  ful- 
ly authorized  in  the  beginning.'*  LArsen  v. 
Thurlngia  American  Ins.  Co.,  70  N.  E.  31,  32, 
208  lU.  166. 

Waiver  not  sTmoiiyiiioiui 

"Ratification**  and  waiver  are  not  synon- 
ymous. To  approve  is  the  gist  of  ratification, 
while  to  abandon  or  relinquish  is  the  gist  of 
waiver.  Holloway  v.  Darden,  63  South.  187, 
188, 168  Ala.  256  (citing  7  Words  and  Phrases, 
p.  5928  et  seq.). 

RATIO 

In  the  absence  of  express  ratios  in  a  leg- 
islative apportionment  act,  the  "ratios"  are 
the  number  of  the  inhabitants  of  the  state 
divided  by  the  number  of  senators  fixed  by 
the  act,  and  the  same  number  of  Inhabitants 
divided  by  the  number  of  representatives 
fixed  by  the  act  State  ex  rel.  Sullivan  v. 
Schnltger,  95  Pac.  698,  703, 16  Wyo.  479. 

RATIO  DECIBElfDI 

The  principle  established  by  a  case  Is 
sometimes  called  its  "ratio  decidendi."  Kley- 
bolte  V.  Block  Mountain  Timber  Co.,  66  S.  E. 
663,  664,  151  N.  C  635. 

RATIONAL 

See  Irrationality — ^Irrational. 

The  word  "rational"  has  no  legal  of 
technical  meaning,  and  is  defined  by  Webster 
as  having  reason,  faculty  of  reasoning,  en- 
dowed with  reason  and  understanding,  agree- 
able to  reason;  not  absurd,  preposterous, 
extravagant,  foolish,  f^dful,  or  the  like- 
wise; Judicious — as  rational  conduct;  a 
rational  man.  An  Instruction  on  a  will  con- 
test, defining  soundness  of  mind  of  a  testator 
to  be  sufficient  mind  and  memory  to  know 
the  natural  objects  of  his  bounty  and  his 
obligations  to  tiiem,  and  "to  take  a  rational 
survey  of  his  property,"  and  to  dispose  of 
that  estate  according  to  a  fixed  purpose  of  his 
own,  was  not  erroneous,  because  not  includ- 
ing the  language  that  testator  mui»t  have 
mind  and  memory  sufficient  ''to  know  the 
character  and  value  of  his  estate."  Bottom 
V.  Bottom  (Ky.)  106  S.  W.  216,  217. 

A  question  to  a  witness  as  to  whether  a 
person  was  acting  "rational"  or  "irrational" 
did  not  call  for  the  opinion  of  the  witness  as 
to  the  mental  sanity  of  the  defendant,  but 
for  the  result  of  his  observations,  at  the 
various  times  he  came  In  contact  with  the 


RATIONAL 


128 


RAVISH 


defendant,  as  to  his  appearance  in  the  re- 
spects suggested.  "To  say  that  a  man  acts 
'rational'  or  'irrational'  is  but  to  describe  an 
outward  manifestation  drawn  from  observed 
facts.  It  iij  the  last  analysis,  the  ultimate 
fact  deduced  from  evidentiary  facts  coming 
under  observation,  but  so  transitory  and 
evanescent  as  to  be  like  drunkenness;  easy 
of  detection  and  difficult  of  explanation." 
People  V.  Manoogian,  75  Pac.  177,  179,  141 
Cal.  592. 

As  reasonaUe 

An  Instruction  that  if  the  accused  killed 
decedent  in  sudden  passion,  and  not  in  de- 
fense against  an  attack  ''reasonably  produc- 
ing a  rational  fear"  of  death  or  serious  in- 
jury, he  should  be  found  guilty  of  man- 
slaughter was  not  erroneous  in  using  the 
word  "rational"  rather  than  "reasonable," 
especially  where  a  subsequent  charge  fully 
submitted  the  issue  of  self-defense.  The 
word  "rational,"  in  the  connection  here  used, 
is  more  favorable  than  the  word  "reason- 
able." A  fear  might  be  rational  and  not 
reasonable.  Christian  v.  State,  79  S.  W. 
562,  563,  46  Tex.  Cr.  R.  47. 

HATIOHAIi  VOUnOK 

An  instruction  that  recovery  could  be 
had  of  a  railroad  company  for  death  of  one 
injured  by  Its  negligence,  who  committed 
suicide  during  insanity  caused  by  the  acci- 
dent, if  he  had  not  the  power  of  rational  vo- 
lition, is  misleading;  the  term  "rational  voli- 
tion" being  likely  to  be  understood  to  mean 
volition  attended  by  powers  of  reason,  to 
consider  and  judge  of  the  act  in  all  Its  rela- 
tions, moral  as  well  as  physical.  Daniels  v. 
New  York,  N.  H.  &  H.  R.  Co.,  67  N.  E.  424, 
426,  183  Mass.  393,  62  L.  R.  A.  751. 

RATTLER 

A  machine  used  to  test  bricks  by  the 
abrasion  test  is  called  a  "rattler."  City  of 
Chicago  V.  Singer,  66  N.  E.  874,  875,  202  111. 
75. 

RAVINE 

As  water  course,  see  Water  Course. 

RAVISH 

The  word  "ravish,"  used  in  an  indictment 
for  rape,  means  "to  seize"  or  "to  snatch  by 
force."  State  v.  Peyton,  125  S.  W.  416,  417, 
93  Ark.  406,  137  Am.  St.  Rep.  93. 

The  word  "ravish"  presupposes  force, 
and  is  Indispensable  in  a  common-law  indict- 
ment for  rape,  but  is  surplusage  In  an  infor- 
mation charging  assault  with  intent  to  rape 
a  child  under  the  age  of  consent  Ross  v. 
State,  93  Pac.  299,  302,  16  Wyo.  285. 

The  word  "ravishment,"  at  common  law, 
was  equally  as  applicable  to  abduction  as  to 


rape,  and  to  males  as  females.  Beard  t. 
State,  97  S.  W.  667,  671,  79  Ark.  293,  9  Ann. 
Cas.  409  (citing  1  Coke,  137;  3  Black.  Com. 
141 ;  Steph.  Dig.  Cr.  Law,  190,  note  1). 

An  indictment  charging  that  the  accused 
feloniously  and  violently  assaulted  a  female, 
and  violently  and  against  her  will  feloniously 
did  ravish  and  carnally  know,  charges  rape, 
the  word  "violently,"  being  equivalent  to  the 
term  "forcibly,"  or  "by  force,"  and  the  word 
"ravish"  importing  the  employment  of  force. 
State  V.  Rohn,  119  N.  W.  88,  90,  140  Iowa, 
640. 

Where  an  indictment  charged  that  de- 
fendant made  an  assault  on  B.,  a  female  not 
his  wife,  under  15  years  of  age,  with  Intent 
to  ravish,  it  was  not  defective  for  failure  to 
allege  her  want  of  consent  and  that  he  in- 
tended to  commit  rape  by  force,  since  the 
word  "ravish"  implies  both  force  and  want 
of  consent.  Alexander  v.  State,  127  S.  W. 
189,  190,  58  Tex.  Cr.  R.  621. 

Pen.  Code,  t  261,  defines  rape  as  "an  act 
of  sexual  intevcourse  accomplished  with  a 
female  not  the  wife  of  the  perpetrator  where 
she  resists  but  her  resistance  is  overcome! 
by  force  or  violence."  Held,  that  an  indict- 
ment under  such  section,  failing  to  charge 
that  prosecutrix  was  not  defendant's  wife, 
was  fatally  defective,  nor  was  the  omission 
cured  by  the  allegation  that  defendant  "vio- 
lently did  'raivish*  and  carnally  know"  prose- 
cutrix, as  those  words  only  described  the 
manner  by  which  the  intercourse  was  accom- 
plished. People  V.  Miles,  101  Pac.  525,  526, 
9  Cal.  App.  312. 

Under  Shannon's  Code,  ||  7077,  7080, 
7083,  providing  that  the  statement  of  facts 
constituting  the  offense  shall  be  In  ordinary 
language,  etc.,  an  indictment,  alleging  that 
accused  on  a  designated  date  did  have  carnal 
knowledge  of  a  designated  female,  forcibly 
and  against  her  will,  charges  rape,  defined  by 
section  6451  as  the  carnal  knowledge  of  a 
woman  forcibly  and  against  her  will,  though 
it  does  not  charge  that  accused  "ravished** 
the  female;  the  word  "ravish"  implying  no 
more  than  that  the  act  was  done  forcibly  and 
against  the  will  of  the  female.  Palmer  v. 
State,  118  S.  W.  1022, 1029, 121  Tenn.  465. 

As  oamally  know 

The  word  "ravish,"  under  the  statute  of 
Westminster  II,  means  "having  carnal  knowl- 
edge of  a  woman  by  force."    Beard  v.  State, 
97  S.  W.  667,  671,  79  Ark.  293,  9  Ann.  Cas. 
409. 

According  to  Rev.  St  1899,  ft  1837,  "rape" 
consists  in  forcibly  ravishing  any  woman  ot 
the  age  of  14  years  or  upward.  To  "ravish" 
a  woman  is  to  have  carnal  connection  with 
her  forcibly,  and  without  her  consent,  or 
against  her  consent.  State  v.  Welch,  89  S. 
W.  945,  947,  191  Mo.  179,  4  Ann.  Cas.  681. 
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RAW 

In  a  statute  making  a  place  where  arti- 
cles in  a  raw,  unflnished,  or  incomplete  state 
are  converted  into  a  new,  improved,  or  differ- 
ent form  a  manufacturing  establishment,  the 
word  "raw"  is  a  relative  term»  and  meaniy 
not  yet  changed  by  some  process  of  treatment 
or  fabrication.  The  words  "unfinished"  and 
•Incomplete**  likewise  refer  to  a  state  or  con- 
dition not  yet  attained  and  mean  not  fully 
fashioned  to  meet  some  design.  Factory  Act 
<Laws  1903,  c.  856)  {  7,  provides  that  an  es- 
tahUshment  wherein  any  natural  products 
or  other  articles,  in  a  raw;  incomplete,  or  un- 
finished condition,  are  converted  into  a  new 
improved  or  different  form,  is  a  manufactur- 
ing establishment,  within  the  act.  Held, 
that  an  establishment  wherein  railroad  iron, 
old  stoves,  waste  and  scrap  iron  of  every  de- 
scription, is  cut  into  lengths,  known  as  grade 
No.  1,  grade  No.  2  and  bushellng  scrap,  by 
machines  known  as  alligator  shears,  operated 
by  power,  to  meet  standing  spedflcations  of 
mills  which  purchase  the  product,"  is  a  manu- 
facturing establishment  wlttiin  the  act.  Cas- 
par V.  Lewin,  109  Pac.  057,  659,  82  Kan.  604. 

An  indictment  under  Rer.  St  |  3279, 
which  diarges  .that  the  accused  "unlawfully 
and  knowingly  did  carry  and  deliver,  to  wit, 
*raw  material,'  to  a  distiUery/'  on  wbtch  no 
sign  was  placed  and  kept  as  required  by  law, 
bat  which  does  not  state  that  such  distillery 
was  one  for  the  production  of  spirits,  nor  set 
forth  the  kind  of  raw  material  whidi  was 
famished,  is  insufficient,  as  not  describing 
the  offense  with  the  particularity  required. 
Terry  v.  United  States,  120  Fed.  4S3,  486,  56 
C,  C.  A.  633. 

The  term  "raw  prairie  land,"  as  used  in 
a  contract  for  the  exchange  of  land  in  which 
one  party  describes  his  land  as  being  "raw 
piaiile  land,"  means  that  the  land  was  a 
treeless  tract  covered  with  coarse  grass  and 
fertile  soil,  in  its  natural  or  uncultivated 
state.  Gardner  v.  Mann,  76  N.  E.  417,  418, 
36  Ind.  App.  694. 

Where  a  contract  for  the  purchase  of 
defendant's  stock  in  plaintiff  corporation  pro- 
vided that  defendant  should  not  concern  him- 
self in  the  manufacture  of  resistance  wire, 
but  might  experiment  in  making  such  goods, 
and,  if  the  results  of  such  experiments  should 
meet  plaintifTs  approval,  plaintiff  would 
manufacture  the  goods  and  pay  for  selling 
tile  same,  and  the  profits  thereon,  after  pay- 
ing for  the  raw  material,  should  be  divided 
between  the  parties,  the  words  "raw  mate- 
riar  obviously  mean  the  several  articles  of 
which  the  alloy  is  to  be  composed,  and  do  not 
mean  the  billets  or  rods  ready  to  be  drawn 
hito  wires,  which  must  be  understood  to  be 
the  "raw  product"  which  defendant  offers  to 
famish.  Driver-Harris  Wire  Co.  v.  Driver, 
62  AtL  461,  463,  70  N.  J,  Eq,  34. 

4  WDS.&  P.2d  Sxb.— 8 


Raw  tussah  silk,  in  the  same  condition 
as  when  reeled  from  cocoons,  exc^t  that  It 
has  b^en. transferred. from  the  large  reels  on 
which  It  was  taken  from  the  ooooons  to  smal- 
ler re^s,  the  result  of  this  process  not  being 
any  change  in  the  condition  of  the  silk  other 
than  to  adapt  the  skeins  thus  produced  to 
American  spinning  machines,  is  held  not  to  be 
dutiable  as  "silk  partially  manufactured 
from  cocoons,"  under  paragraph  384,  Tariff 
Act  July  24,  1897,  c.  11,  t  1,  Schedule  L,  30  ' 
Stat  185,  but  to  be  free  of  duty  under  para- 
graph 660,  as  "silk,  raw,  or  as  reeled  from 
the  cocoon,  but  not  •  •  •  advanced  in 
any  way"  (chapter  11,  {  2,  Free  List,  30  Stat 
201).  United  States  v.  Stewart,  133  Fed. 
811. 

In  construing  the  provision  in  Tariff  Act 
July  24.  1897,  c  11,  {  2,  Free  List,  par.  660, 
30  Stat  201,  for  "silk,  raw,  or  as  reeled  from 
the  cbcoon,  but  not  ♦  •  ♦  advanced  in 
manufacture  in  any  way,"  held:  (1)  That  the 
provision  does  not  cover  any  form  of  raw 
silk  advanced  beyond  the  condition  of* 
skeins;  (2)  that  silk  known  as  "singles"  or 
"silk  on  tubes,"  which  has  been  wound  from 
the  skeins  onto  tubes,  the  effect  of  this  pro- 
cess being  to  advance  the  stlk  a  stage  in 
preparation  for  its  ultimate  use,  has  been 
"advanced  in  manufacture";  and  (S)  that 
silk  in  this  form  is  not  free  of  duty  under 
this  provision,  but  dutiable  under  paragraph 
384  (section  1,  Schedule  L,  of  said  act,  30 
Stat  185),  as  "silk  •  ♦  •  not  further  ad- 
vanced or  manufactured  than  carded  or 
combed  silk."  Klots  v.  United  States,  139 
red.  606,  607,  71  0.  O.  A.  690. 

Where  "raw  silk"  has  been  re-recled 
from  skeins  upon  cops  or  tubes,  thus  per- 
mitting the  operation  of  doubling  or  twisting 
to  be  omitted  in  the  process  of  finishing  the 
silk,  and  thus  bringing  the  article  one  step 
nearer  the  condition  of  finished  silk,  held, 
that  this  removes  the  article  from  the  provi- 
sion in  paragraph  660,  Tariff  Act  July  24, 
1897.  c.  11,  f  2,  Free  List,  30  Stat  201,  for 
raw  silk  not  "advanced  in  manufacture  in 
any  way,"  and  brings  it  wftiiln  the  provision 
In  paragraph  384  of  said  act  (chapter  11,  { 
1»  Schedule  L,  30  Stat  186),  for  "siUc  partial- 
ly manufactured  from  cocoons,  ♦  •  • 
and  not  further  advanced  or  manufactured 
than  carded  or  combed  silk."  United  States 
V.  Klotz,  133  Fed.  808,  809. 

RAY 

See  X-Ray* 

REACH 

The  remedy  given  to  a  Judgment  creditor 
by  Act  Pa.  July  12,  1842  (P.  L.  339),  by  the 
arrest  and  imprisonment  of  the  defendant  on 
a  showing  of  fraudulent  removal  or  conceal- 
ment of  his  property,  is  one  "to  reach  the 
proi)erty  of  a  judgment  debtor,"  within  the 
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meaning  of  Rev.  St  f  916,  and  nnder  said' 
section  is  available  in  the  federal  courts. 
Ex  parte  Crawford,  154  Fed.  Tfi©,  770.  83  O. 
C.  A.  474  (citing  Curtis  v.  Feste,  6  Fed.  Cas. 
1004;  Commonwealth  v.  0*Hara  [Pa.]  6  PhUa. 
402). 

READ 

B£AD  IN  FUIiL 

See  In  FulL 

READY 

To  be  "ready"  to  purchase  is  to  be  com- 
pletely prepared  as  for  immediate  use  or  for 
present  requirement.  McDermott  v.  Maho- 
ney,  115  N.  W.  32,  40,  139  Iowa,  292  (quoting 
and  adopting  definition  in  Cent.  Diet). 

"Ability  to  purchase  property"  means 
"ready"  to  do  so,  which,  according  to  Web- 
ster, is  "equipped  or  supplied  with  what  is 
needed  for  some  act  or  event."  Colbum  v. 
Seymour,  76  Pac.  1058,  1060,  32  Colo.  430, 
2  Ann.  Cas.  182. 

In  a  prosecution  for  assault  charged  to 
have  been  committed  by  one  as  principal  and 
by  two  others  as  aiders  and  abettors,  the  jury 
were  instructed  that  if  they  found  one  of  the 
defendants  actually  assaulted  the  prosecuting 
witness  with  intent  to  kill  him,  or  dp  him 
great  bodily  harm,  and  further  found  that 
the  other  defendants  were  present,  aiding, 
abetting,  encouraging,  or  ready,  if  necessary, 
to  aid,  assist,  or  encourage  the  defendant  actu- 
ally making  the  assault,  then  such  defendants 
so  present  and  ready  to  aid  and  abet  therein 
might  be  found  guilty  with  the  one  actually 
making  the  assault  Held,  that  the  word 
"ready"  conveys  substantially  the  same  mean- 
ing as  the  phrase  ordinarily  used,  "for  the 
purpose  and  with  the  intent  to  aid  and  assist 
if  necessary,**  as  the  word  "ready"  is  defined 
as  "prepared  in  mind  or  disposition,  not  re- 
luctant, willing,  free,  inclined,  disposed." 
State  V.  Ostman,  126  S.  W,  961,  964,  147  Mo. 
App.  422. 

Ready  for  dlstrilratiim 

An  estate  is  *'ready  to  be  distributed," 
within  Code  Civ.  Proc.  t  2743,  when  its  re- 
sources have  been  gathered  and  marshaled 
BO  that  their  extent  and  nature  are  known 
and  its  expenses  and  obligations  have  been 
ascertained,  and  it  is  not  necessary  that  it 
should  be  wholly  reduced  to  money.  In  re 
Snedeker,  114  N.  Y.  Supp.  936,  937,  61  Misc. 
Rep.  216. 

Ready  for  loading 

A  sailing  ship  was  ready  to  load  on  the 
date  required  by  her  charter,  except  that  she 
had  taken  in  mud  ballast  which  would  re- 
quire to  be  removed  before  one  of  the  hatches 
could  be  used.  Ballast  of  some  kind  was  nec- 
essary to  stiffen  the  ship  and  render  her  sea- 
worthy after  removal  of  her  prior  cargo,  and 
the  master  had  applied  to  the  charterers  to 


know  the  character  of  her  next  cargo,  but 
had  not  been  informed,  and  had  put  in  the 
mud  ballast  temporarily.  Held,  that  the 
same  being  necessary,  its  presence  did  not 
prevent  her  from  being  "ready  for  loading** 
nor  entitle  the  charterers  to  canceL  Ru- 
precht  V.  Delacamp,  165  Fed.  381,  382. 

The  steamship  Eva  was  chartered  to 
carry  a  cargo  of  coal  to  be  loaded  at  Phil- 
adelphia; the  charter  party  providing  for 
"customary  steamer  dispatch  loading,  steam- 
er to  take  turn  with  other  steamers  loading 
coal.**  By  the  rules  of  the  Greenwich  coal 
pier,  where  she  was  to  load,  each  vessel  was 
required  to  register  when  "ready*'  to  load, 
and  was  loaded  in  turn,  unless  she  failed  to 
dock  when  her  berth  was  ready,  in  which 
case  she  lost  her  place  and  must  re-register. 
The  Eva  registered,  and  her  master  was  told 
by  the  charterer*8  agent  that  she  could  not  be 
loaded  for  about  a  week.  She  then  went  to 
a  shipyard  to  have  some  changes  made  in  her 
bulkheads,  which,  however,  were  not  neces- 
sary for  her  coal  cargo,  and  could  be  sus- 
pended at  any  time  on  notice,  and  she  could 
have  reached  the  coal  dock  within  an  hour. 
When  her  turn  for  loading  was  reached,  she 
was  not  notified;  but  another  vessel  was  giv- 
en her  place,  apparently  at  the  Instance  of 
the  charterer,  and  she  was  delayed  for  sever- 
al days.  Held,  that  she  was  "ready,**  with- 
in the  meaning  of  the  rules,  and  hence  the 
charterer  was  liable  for  demurrage  for  the 
time  she  was  delayed.  Bull  v.  United  States 
Shipping  Co.,  173  Fed.  46,  49,  97  a  a  A. 
364. 

Ready  for  oooupanoy 

Premises  leased  consisted  of  a  store, 
basement,  and  conservatory,  to  be  used  for 
selling  fiowers,  and  were  part  of  the  lessor's 
building;  and  the  lease  recited  that  the 
building  was  in  process  of  construction,  and 
intended  to  be  of  the  general  character  shown 
in  certain  plans,  and  provided  that,  In  case 
the  premises  should  be  "ready  for  occu* 
pancy'*-  at  the  beginning  of  the  term,  posses- 
sion should  be  delivered  as  soon  as  completed, 
and  that  rent  should  be  computed  only 
from  the  time  the  premises  should  be  ready 
for  occupancy.  Held,  that  the  phrase  "ready 
for  occupancy"  did  not  mean  fitted  by  the 
lessor  with  fixtures,  rendering  it  ready  for 
the  lessee's  business.  Gerry  ▼.  Siebrecht,  88 
N.  Y.  Supp.  1034,  1035. 

Where  the  lease  of  a  building  for  a  moving 
picture  show  provided  that  the  lessees  should 
furnish  all  fixtures  needed  by  them  in  their 
business,  and  that  they  should  make  all  neces- 
sary alterations,  and  that  rent  should  com- 
mence when  the  premises  were  "ready  for  oc- 
cupancy,** it  was  proper  to  admit  parol  evi- 
dence to  show  that  it  was  agreed  prior  to  the 
written  lease  that  the  lessors  should  put  a  cer- 
tain  addition  on  the  building,  but  should  not 
place  any  front  thereon ;  the  front  being  one 
of  the  fixtures,  and  to  be  put  up  by  the  les- 
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sees.  The  term  "ready  for  occnpancy**  which 
is  not  exactly  defined  by  the  law,  meant  that 
the  leeaors  should  put  the  premises  in  such 
a  cond)tl<m  that  the  lessees  coold  take  posses- 
sion and  install  the  fixtures  and  appliances 
peculiar  to  the  moTlng  picture  show.  As  the 
lease  did  not  particularly  state  what  was  re- 
quired to  render  the  premises  ready  for  oc- 
cupancy, parol  evidence  must  be  admitted  to 
show  that  fftct.  Murphy  y.  Schwaner,  80  Atl. 
'J^,  297,  84  Conn.  42a 

Ready  to  diaeharge 

A  charter  party  of  a  ship  to  carry  a  car- 
go of  coal  from  New  Castle,  Australia,  to 
San  Francisco,  there  to  be  discharged  *'a8 
customary,  in  such  customary  berth  as  con- 
signees shall  direct,"  lay  days  to  commence 
when  the  vessel  was  "ready  to  discharge,"  on 
written  notice  by  the  master,  gave  the  con- 
signee the  right  to  designate  any  customary 
place  for  discharging,  and  the  ship  did  not 
reach  her  destination,  and  was  not  ready  to 
discharge,  so  as  to  be  entitled  to  give  the 
notice,  until  she  was  In  the  berth  assigned ; 
and  where  the  master  was  promptly  notified 
on  arrival  in  port  that  the  cargo  had  been 
sold  to  a  fuel  company  and  was  to  be  dis- 
charged at  its  bunkers,  which  were  custom- 
ary places  for  discharging  coal,  a  delay  of  42 
working  days  while  awaiting  her  turn  to  dis- 
charge at  such  bunkers,  which  was  required 
by  the  custom  of  the  port,  was  at  her  own 
risk,  and  did  not  entitle  her  to  recover  de- 
murrage, the  delay  being  without  fault  of 
tlie  charterer,  but  caused  by  a  congestion  of 
coal  vessels  in  the  port  at  the  particular 
time.  Anderson  v.  J.  J.  Moore  &  Co.,  X79  Fed. 
68,  70, 102  C.  C.  A.  362. 

While  under  the  modem  rule,  which 
gives  the  charterer  of  a  vessel  for  the  car- 
riage of  coal,  ore,  grain,  or  other  like  com- 
modities, for  which  special  facilities  for  load- 
ing and  discharging  are  in  general  use,  the 
option  to  select  the  berth  at  which  the  vessel 
shall  load  or  discharge  within  reasonable 
limitations,  and  which  isubjects  her  to  the 
necessary  delay  in  awaiting  her  return  with- 
out demurrage,  the  customary  diarter  provi- 
sions that  lay  days  shall  commence  when  the 
vessel  is  "ready  to  unload  and  discharge'*  and 
"written  notice  is  given"  have  no  effect,  ex- 
cept from  the  time  the  vessel  reaches  the  pre- 
cise berth  where  she  Is  ordered ;  but  a  pro- 
Tlslon  In  a  coal  charter  that  the  time  for  dis- 
charging should  commence  when  the  vessel 
was  ready  to  unload  and  written  notice  given, 
"whether  In  berth  or  not,**  was  evidently  In- 
taided  to  relieve  the  vessel  from  the  burden 
of  such  rule,  and  the  clause  must  be  given  ef- 
fect in  accordance  with  Its  plainly  expressed 
meaning,  and  the  lay  days  for  discharging 
commenced  when  the  vessel  gave  notice  that 
she  was  ready  to  unload  and  was  ready, 
whether  at  her  designated  berth  or  not.  W. 
K.  Niver  Coal  Co.  t.  Cheronea  S.  S.  Co.,  142 


P.  402,  408,  T8  C.  0.  A.  502,  6  L,  H.  A.  (N.  S.) 
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REAL 

The  use  of  the  word  "apparent,"  in  a 
charge  that  no  one  is  justified  in  taking  the 
life  of  another,  unless  the  necessity  for  do- 
ing so  is  apparent,  as  the  only  means,  etc., 
held  objectionable  on  account  of  the  dual 
meaning  of  the  term;  It  being  ssmonymous 
with  actual  or  "real."  State  v.  Jones,  60 
Atl.  396,  397,  71  N.  J.  Law,  543. 

BEAIi  ACTION 

"Real  actions*'  at  common  law  were 
those  by  which  all  diiq[)utes  ooncerning  cor- 
poreal hereditaments  were  decided*  Br^wn 
V.  Martin,  73  S.  E.  495»  497,  137  Ga.  338,  39 
L.  R.  A.  (N.  S.)  16  (quoting  and  adopting  the 
deflniUon  in  WUVa  Gould,  Pieading,  6). 

BEAI.  AKD  SirBSTANTIAI.  DISPTTTJ: 

A  contention  by  importers  that  the  treas- 
ury regulations  respecting  the  polariscopic 
test  for  sugar  assumed  to  add  something  to 
the  dutiable  standard  prescribed  by  Tariff  Act, 
and'that  the  Secretary  of  the  Treasury  thus 
exerdsed  legislative  power  oonflded  .by  the 
Constitution  solely  to  Congress,  does  not  con- 
stitute a  "real  and  substantial  dispute**  or 
controversy  concerning  the  eonstructton  or 
application  of  the  federal  Constitution  with- 
in the  meaning  of  Act  March  3, 1891,  c.  517,  § 
5,  so  as  to  sustain  a  direct  appeal  from  a 
federal  Circuit  Court  to  the  Supreme  Court 
American  Sugar  Refining  Co.  of  New  York  v. 
United  States,  29  Sup.  Ct  89,  91,  211  U.  S. 
155,  53  L.  Ed.  129. 

B£AI<  CHATTEIiB 

See  Chattels  ReaL 

REAIi  DANGER 

"Real  danger"  is  danger  such  as  Is  mani- 
fest to  the  physical  sense&  Byers  v.  Terri- 
tory, 100  Pac.  261.  267,  1  OkL  Cr.  677,  •      * 

BEAIi  ESTATE 

See  Real  Property. 

REAIi  ESTATE  BROKER 

As  regular  real  estate  business,  see  Regu- 
lar Real  Estate  Business. 

A  "real  estate  broker,**  strictly  speak- 
ing, is  but  a  middleman  whose  oflloe  it  is  to 
bring  the  principals  together,  with  the  under- 
standing that  they  are  to  negotiate  with  each 
other,  and  trade  upon  such  terms  as  may  be 
mutually  satisfactory.  Handley  v.  Shaffer 
(Ala.)  59  South.  286,  290;  Shannon  v.  Lee 
(Ala.)  60  South.  99,  100. 

"A  'real  estate  broker  or  agent*  is  one 
who  negotiates  the  sale  of  real  property. 
His  business,  generally  speaking,  is  only  to 
find  a  purchaser  who  is  willing  to  buy  the 
land  upon  the  terms  fixed  by  the  owner.  He 
has  no  authority  to  bind  the  principal  by 
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signing  a  contract  of  sale."  Brown  y.  Gil- 
pin, 90  Pac.  267,  270,  75  Kan.  773  (quoting 
and  adopting  definition  in  McCuUough  y. 
Hitchcock,  42  Atl.  81,  71  Conn.  401) ;  Larson 
y.  O'Hara,  107  N.  W.  821,  822,  98  Minn.  71, 
116  Am.  St  Rep.  842,  8  Ann.  Gas.  849  (quot- 
ing and  adopting  definition  in  MoCulloogli  y. 
Hitchcock,  42  Aa  81,  71  Conn.  401). 

REAIi  ESTATE  BUSINESS 

See  Regular  Real  Estate  BusinesB. 

BEAI.  ESTATE  DEALER 

As  mercantile  pursuit,  see  Mercantile. 

BEALLAOE 

The  distinction  between  "real  lace"  and 
Imitation  lace  is  that  the  former  is  made  by 
hand  and  the  latter  upon  machines.  The  pro- 
yision  in  Tariff  Act  for  articles  of  lace  and  of 
imitation  lace  does  not  include  women's  col- 
lars and  cuffs,  composed  of  braids  sewn  to- 
gether by  hand,  and  ornamented  with  threads 
and  other  materials.  D.  S.  Hesse  &  Bro.  y. 
United  States,  154  Fed.  171, 172  (citing  Klee- 
berg  y.  United  States,  72  Fed.  252,  254; 
Sidenberg  y.  Robertson,  41  Fed.  763). 

BEAIi  OB  PERSOlTAIi  PBOPEBTT 

Any  real  or  personal  property,  see  Any. 

BEAIi  OWNEB 

One  to  show  that  he  is  the  "real  owner,'* 
and  therefore  authorized  under  Code  1892,  { 
600,  to  maintain  a  bill  to  remoye  clouds  from 
his  title,  must  allege  and  show  that  he  has  a 
perfect  legal  or  equitable  title.  Jones  y.  Rog- 
ers, 38  South.  742,  744,  85  Miss.  802. 

The  phrase  "real  owner,"  as  used  In  the 
statement  of  the  rule  that  Rey.  St  c.  84,  § 
146,  providing  that  an  assignee  of  a  chose  in 
action,  not  negotiable,  may  sue  in  his  own 
name,  means  that  the  real  owner  may  meet 
his  adversary  face  to  f&ce  on  the  record,  is 
not  employed  in  the  sense  that  the  real  owner 
need  be  the  sole  beneficial  owner.  He  may 
be  the  owner  of  a  part  Interest  only  and  trus- 
tee for  the  balance,  or  trustee  for  the  whole ; 
the  phrase  "real  owner"  being  used  as  con- 
tradistinguished from  colorable  assignee,  one 
made  an  assignee  solely  for  the  purpose  ofi 
bringing  an  action.  Coombs  y.  Harford,  59 
Atl.  529,  531,  99  Me.  426. 

BEAL  PABTY  IN  INTEBE8T 

The  test  of  whether  one  is  the  real  party 
in  suit  is,  does  he  satisfy  the  call  for  the 
I)erson  who  has  the  right  to  control  and  re- 
ceive the  fruits  of  the  litigation?  The  rule 
is  stated  in  a  recent  ably  written  work  thus: 
"The  real  party  in  interest,  within  the  mean- 
ing of  this  provision  of  the  Code,  is  the  per- 
son who  will  be  entitled  to  the  benefits  of 
the  action  if  successful ;  one  who  is  actually 
and  substantially  interested  in  the  subject- 
matter,  as  distinguished  from  one  who  has 
only  a  nominal,  formal,  or  technical  interest 


in  or  connection  with  It'*    Grosa  t.  Heckert, 
97  N.  W.  95?,  954,  120  Wis.  314. 

Under  CJiv.  Code  Prac.  (  18,  providing 
that  every  action  must  be  prosecuted  in  the 
name  of  the  ''real  party  in  interest,"  section 
19  providii^  that  an  action  by  the  assignee 
of  a  chose  in  action  is  without  prejudice  to 
any  discount,  set-off,  or  defense  allowed,  and 
if  the  assignment  be  not  authorized  by  stat- 
ute the  assignor  must  be  made  a  party,  and 
section  21  providing  that  a  personal  repre- 
sentative, guardian,  curator,  committee,  trus- 
tee of  an  express  trust,  or  a  person  with 
whom  or  tn  whose  name  a  contract  Is  made 
may  bring  an  action  without  joining  with 
him  the  person  for  whose  benefit  it  is  prose- 
cuted, a  shipper  of  hogs  which  had  been  in- 
jured whUe  being  carried  by  a  railroad  com- 
pany, who,  after  the  carriage  began,  sold  his 
Interest  in  the  hogs,  is  not  the  real  party  in 
interest,  and  so  cannot  appeal  from  a  judg- 
ment denying  a  recovery  in  fftvor  of  himself 
and  the  purchaser  against  the  railroad  com- 
pany. Lampkin  y.  Mobile  &  O.  R.  Co.,  142 
S.  W.  1037,  1038, 146  Ky.  514. 

The  courts  will  determine  who  is  the 
"real  party  in  interest"  in  an  action,  by  refer- 
ence, not  merely  to  the  name  in  which  the 
action  is  brought,  but  to  the  facts  as  they 
appear  of  record.  Eastern  State  Hospital  y. 
Graves'  Committee,  52  S.  B.  887,  838,  105  Va. 
151,  8  L.  R.  A.  (N.  S.)  746,  8  Ann.  Cas.  701. 

The  holders  of  bonds  Illegally  issued  by 
a  school  district  stand  in  the  place  of  the 
original  purchasers  of  the  bonds,  and  may 
maintain  a  suit  in  their  name  as  the  "real 
party  in  Interest"  to  recover  from  the  pro- 
ceeds of  the  property  purchased  by  the  pro- 
ceeds of  the  sale  of  the  bonds  the  amount 
due  them.  Board  of  Trustees  of  Fordsville 
V.  Postel,  88  S.  W.  1065,  1067,  121  Ky.  67, 
123  Am.  St  Rep.  184. 

Where  a  contract  shows  Its  clear  intent 
and  purpose  to  be  a  direct  and  substantial 
benefit  to  third  parties,  and  not  merely  that 
third  parties  might  be  benefited  by  it,  or  that 
third  parties  are  Indirectly  or  Incidentally 
benefited  by  it,  the  third  parties,  who  are 
directly  and  substantially  benefited  by  the 
performance  of  the  contract,  may  maintain 
^  action  for  its  breach  under  the  statute 
as  the  "real  parties  in  interest"  Woodbury 
V.  Tampa  Water  Works  Co.,  49  South.  556, 
560,  57  Fla.  243,  249,  21  L.  R.  A.  (N.  S..)  1034. 

Under  Code  Civ.  Proc  t  449,  permitting 
actions  in  the  name  of  the  '"real  party  in  in- 
terest," a  publisher  of  a  periodical  owned  by 
an  unincorporated  association  having  thou- 
sands of  members  could  sue  for  printing  an 
advertisement  under  a  contract  in  the  form 
of  a  written  authority  on  a  printed  blank  ad- 
dressed to  "the  publishers"  of  such  periodi- 
cal.   Eilert  v.  Gordon,  121  N.  Y.  Supp.  6(W. 
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'The  'real  party  in  interest'  is  the  party 
who  is  to  be  benefited  by  the  judgment  in  the 
case."    Code  Civ.  Proc.  {  367,  requires  actions 
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to  be  brought  by  the  real  party  in  interest, 
in  order  to  protect  a  defendant  from  loss 
by  fntnre  suits ;  and  hence  plaintiff  may  not 
bring  an  action  for  property,  the  title  of 
which  has  previously  rested  in  his  trustee  in 
bankruptcy,  where  a  Judgment  either  for  or 
against  plaintiff  would  not  bar  a  subsequent 
suit  by  such  trustee  for  the  same  cause  of 
action.  Simpson  v.  Miller,  94  Pac.  252,  255, 
7  Cal.  App.  248  (quoting  definition  in  Bliss, 
Code  PI.  t  45). 

In  an  action  for  sawing  lumber,  the  evi- 
dence showed  that  the  contract  therefor  was 
made  by  plaintiff  and  defendant,  and  that  no 
third  person  was  known  as  having  any  inter- 
est therein.  A  third  person  testified  that  he 
was  interested  in  the  job  because  he  owned 
the  engine  operating  the  mill  sawing  the  tim- 
ber and  for  which  he  should  receive  one-half 
of  the  proceeds  and  furnish  one-half  of  the 
expense,  but  stated  that  nothing  was  said 
about  his  being  entitled  to  any  part  of  plain- 
tiff's recovery.  Plaintiff  testified  that  he  had 
no  partner  in  the  work.  Held  not  to  show 
as  a  matter  of  law  that  plaintiff  and  the 
third  person  were  partners  in  the  work,  or  that 
the  third, person  was  a  veal  party  in  interest 
within  Bums'  Ann.  St.  1j908,  (  251,  and  the 
ocmrt,  submitting  to  the  jury  the  issue  wheth- 
er the  third  person  was  Interested  in  the 
ooDtract»  properly  refused  to  grant  a  new 
trial  on  that  ground.  Delphos  Hoop  Ca  v. 
Smith,  95  N.  E.  309,  310,  176  Ind.  29. 

A  party  to  be  "interested"  in  an  action 
need  not  be  <me  who  may  gain  or  lose  some- 
thing therein.  The  word  has  a  broad  mean- 
ing, and  includes  all  those  who^  as  parties, 
have  some  control  over  the  action,  whether 
they  will  be  personally  affected  thereby  or 
not  Thus  an  administrator,  a  trustee,  or  an 
executor  is  a  real  party  in  interest  when  he 
is  bringing  or  defending  a  suit  for  the  estate 
which  he  represents.  Such  a  party  brings  or 
defends  the  suit,  employs  counsel,  and  is  di- 
rectly responsible  for  going  on  with  the  liti- 
sation.  Atchison,  T.  A  S.  F.  Ry.  Co.  v.  Phil- 
ttps,  176  Fed.  663,  668,  100  O.  C.  A.  215. 

Acent 

An  agent  to  whom  a  deed,  absolute  in 
form,  was  executed  as  security  for  a  debt 
to  the  principal  was  not  a  necessary  party  to 
an  action  to  have  the  deed  declared  a  mort- 
gage and  foreclosed,  under  Code  Civ.  Proc. 
f  367,  providing  that  every  action  must  be 
prosecuted  in  the  name  of  the  "real  party  in 
interest."  Churchill  v.  Woodworth,  84  Pac. 
155, 156,  148  CaL  669,  113  Am.  St.  Rep.  324. 


An  assignee  of  a  note  given  to  a  building 
and  loan  association  by  a  member  was  the 
"real  party  in  interest"  within  the  statute  re- 
quiring actions  to  be  brought  In  the  name  of 
the  real  party  in  interest,  even  though  by 
BQch  assignment  it  did  not  become  the  owner 
of  the  note.  Leon  v.  Citizens'  Building  & 
Umn  Ass'n,  127  Pac.  721,  722, 14  Ariz.  294. 


The  assignee  or  pledgee  of  a  negotiable 
bond  is  the  "real  party  in  interest,"  within 
the  meaning  of  Mills'  Ann.  Code,  t  8,  and 
may  maintain  suit  upon  the  same  in  his  own 
name,  Irrespective  of  the  nature  of  his  title, 
or  the  consideration  paid  by  him  for  the 
transfer.  Board  of  Comers  of  Lake  County 
V.  Schradsky,  71  Pac.  1104,  1106,  81  Colo. 
178. 

Under  Mills'  Ann.  Code,  |  3,  requiring 
every  action  to  be  brought  In  the  name  of  the 
"real  party  in  interest,"  the  assignee  of  a 
grantee's  claim  against  his  grantor  for  tax- 
es which .  the  latter  should  have  paid  could 
sue  the  grantor  thereon  in  his  own  name. 
Rambo  v.  Armstrong,  100  Pac.  586,  588,  45 
Colo.  124. 

Under  Code  1907,  i  2489,  providing  that 
acticms  on  contracts  for  the  payment  of  mon- 
ey must  be  prosecuted  in  the  name  of  the 
party  really  interested,  an  action  for  breach 
by  a  vendor  of  his  contract  to  erect  a  build- 
ing on  the  premises  sold  need  not  be  brought 
in  the  name  of  the  real  owner  of  the  contract, 
but  may  be  brought  by  the  purchaser,  though 
he  has  assigned  the  contract  Bohanan  v. 
Thomas,  49  South.  308,  309, 159  Ala.  410. 

Where  executors  by  a  written  assign- 
ment transferred  a  note  payable  to  testator, 
the  assignee  was  the  "real  party  in  interest" 
and  entitled  to  maintain  an  action  on  the 
note,  though  one  of  the  executors  testified 
that  the  estate  was  still  interested  in  the 
note,  and  that,  if  a  recovery  should  be  had, 
it  would  inure  to  the  benefit  of  the  estate. 
The  plaintiff  may  be  the  *'real  party  in  inter- 
est" if  he  have  the  legal  title  either  by  writ- 
ten transfer  or  delivery,  whatever  may  be 
the  equities  between  him  and  his  assignor. 
To  be  entitled  to  sue,  the  plaintiff  must  have 
the  right  of  possession,  and  ordinarily  the 
legal  title.  The  ownership  may  be  as  equi- 
table trustee;  it  may  have  been  acquired 
without  adequate  consideration,  but  must  be 
sufficient  to  protect  the  defendant  upon  a  re- 
covery against  him  from  a  subsequent  action 
by  the  assignor.  Huck  v.  Kraus,  99  N.  Y. 
Supp.  490,  491,  50  Misc.  Rep.  528  (citing  Sher- 
idiin  V.  Mayor,  etc.,  of  City  of  New  York,  68 
N.  Y.  30 ;  Hays  v.  Hathom,  74  N.  Y.  486,  490). 

As  used  In  Code  Civ.  Proc.  (  449,  requir- 
ing the  *'real  party  in  interest"  to  sue  in  his 
own  name,  means  the  person  solely  interest- 
ed in  the  recoveiy,  so  that,  where  a  judgment 
against  an  administrator  was  assigned  to 
plaintiff,  he  thereby  became  the  real  party 
in  interest  and  was  required  to  bring  the  pro- 
ceedings for  the  enforcement  thereof  in  hla 
own  name.  Bamberger  v.  American  Surety 
Oo.  of  New  York,  96  N.  Y.  Supp.  665,  666, 
109  App.  Div.  917. 

Ezeoutor 

In  an  action  against  a  conservator  for 
fraudulently  selling  land  of  her  ward,  after- 
ward deceaised,  brought  by  the  ward's  residu- 
ary legatees,  one  of  whom  was  also  her  exec* 


REAL  PAETY  IN  INTEREST 


184 


REAL  PROPERTY 


utor,  plaintiifs  were  named  in  the  suit  as  in- 
dividuals, but  the  complaint  averred  the  pro- 
bate of  the  ward's  will  and  the  qualification 
of  said  plaintiff  as  her  executor.  There  was 
no  demm-rer  on  the  ground  that  the  executor 
had  no  right  of  action  indi\iducaiy ;  the  only 
objection  being  taken  orally  on  final  argu- 
ment. Held  that,  in  view  of  Gen.  St  i;^2» 
§  621,  authorizing  the  court  to  determine  the 
controversy  as  between  the  parties  before  it 
where  it  can  do  so  without  prejudice  to  the 
rights  of  others,  and  where  other  parties  are 
necessary  to  a  complete  determination  to  or- 
der them  to  be  brought  in,  section  622,  pro^ 
viding  that  no  action  shall  be  defeated  by 
nonjoinder  of  parties,  and  that  new  parties 
may  be  added  at  any  time,  and  section  623, 
providing  that,  where  an  action  has  been  com- 
menced in  the  name  of  the  wrong  plaintiff, 
the  court  may  allow  another  to  be  substituted 
or  added  as  plaintiff,  the  trial  court  was  war- 
ranted in  disposing  of  the  case  upon  its  met* 
its.  and  regarding  the  executor  as  a  party  of 
the  record,  both  as  an  executor  and  Individ- 
ually, as  he,  being  one  of  the  residuary  lega- 
tees, was  a  real  party  in  interest  within  Rules 
of  Court,  Practice  Book  1908,  p.  288,  |  126, 
and,  if  defendant  had  desired  that  he  be 
made  a  party  in  his  representative  capacity, 
slie  could  have  moved  to  that  effect.  Appeal 
of  Dunn,  70  AtL  703,  706,  81  Conn.  127. 

Partner 

In  actions  prosecuted  by  copartnership, 
the  "real  parties  in  interest"  are  the  individ- 
uals composing  the  copartnership,  and  the  ac- 
tion is  properly  brought  in  their  name  and 
not  in  the  name  of  the  firm.  Edmonson  v. 
Loran  Carriage  &  Haf-ness  Co.,  130  S.  W.  64, 
66,  149  Mo.  App.  128  (citing  Conrades  v. 
Spink,  38  Mo.  App.  309 ;  Mitchell  v.  Railton, 
45  Mo.  App.  282 ;  Orr  v.  How,  55  Mo.  328). 

Pledgor 

That  one  had  pledged  a  special  tax  bill 
sued  on  by  him  as  collateral  security  for  a 
note  for  a  less  sum,  there  being  no  default  in 
the  payment  of  the  note,  did  not  prevent  him 
from  suing  to  enforce  the  bill,  under  Rev. 
Stat.  1889,  §  540,  requiring  actions  to  be  pros- 
ecuted In  the  name  of  the  "real  party  in  in- 
terest"; the  "real  party  in  interest"  being 
the  party  who  is  to  be  benefited  or  injured 
by  the  Judgment  in  the  case,  and  the  phrase, 
as  used  tn  the  statute,  meaning  the  person 
who  is  actually  and  substantially  interested 
in  the  subject-matter,  as  distinguished  from 
one  who  has  only  a  nominal,  formal,  or  tech- 
nical interest  in  it  or  connected  with  it. 
Dickey  v.  Porter,  101  S.  W.  586,  593,  203 
Mo.  1. 

ReceiviiLK  carrier 

The  delivering  carrier  was  not  a  neces- 
sary party  to  an  action  by  the  initial  carrier 
against  the  consignor  to  recover  a  part  of  the 
freight  charges  which  its  agent  by  mistake 
failed  to  collect,  where  the  delivering  carrier 
was  only  the  agent  for  the  receiving  carrier; 


the  receiving  carrier  being  the  ''real  party  in 
interest'  within  Kirby's  Dig.  f  5999,  St 
Louis  Southwestern  Ry.  Co.  v.  Gramling,  133 
8.  W.  1129,  1130,  97  Ark.  353. 

State 

The  state  is  the  "real  party  in  interest," 
in  a  suit  when  the  relief  sought  is  that  which 
inures  to  it  alone,  or  when  the  action  will 
have  the  effect  of  depriving  the  state  of  funds 
or  property  in  its  possession.  That  the  state 
has  a  governmental  interest  in  the  welfare 
of  its  citizens  in  enforcing  the  legal  orders 
of  its  officers,  made  for  the  benefit  of  the 
public  at  large,  does  not  make  the  state  a 
party  in  interest  to  the  litigation,  since  the 
interest  which  will  render  a  state  the  "real 
party  in  interest"  must  be  its  interest  as  an 
artificial  person,  as  distinguished  from  that 
of  a  government  for  the  benefit  of  its  citi- 
zens. That  the  state  voluntarily  assumes  the 
defense  in  the  cause  or  litigation  does  not 
make  it  the  "real  party  in  interest,"  isis  this 
is  simply  an  incidental  matter  and  does  not 
determine  its  relation  to  the  suit  Western 
Union  Tel.  Co.  v.  Andrews,  154  Fed.  95,  106. 

Trustee 

The  holder  of  the  legal  title  to  property 
is  the  "real  party  in  interest"  within  Mills* 
Ann.  Code,  §  3,  requiring  actions  to  be  brought 
in  the  name  of  the  real  party  in  interest, 
and  one  holding  the  legal  title  to  property  as 
trustee  may  sue  to  enjoin  injuries  to  it  with- 
out alleging  the  bene^ary'a  name  or  the  na- 
ture of  the  trust,  even  if  the  averment  aa  to 
holding  it  in  trust  could  not  be  disregarded 
as  surplusage,  as  it  could  be.  Koch  v.  Story, 
107  Pac.  1093,  1095,  47  Colo.  335. 

REAI.  POSSESSIOH 

See,  also.  Actual  Possession. 

Under  Code  Prac.  art  49,  plaintiff  can- 
not maintain  a  possessory  action  unless  he 
has  had  real  and  actual  possession  of  the 
property  at  the  instant  the  disturbance  oc- 
curred, and  mere  legal  or  civil  possession  is 
not  sufficient,  and  there  can  be  no  real  pos- 
session unless  there  is  a  corporeal  detention 
and  use  of  the  thing  according  to  its  nature 
and  destination.  Albert  Hanson  Lumber 
Co.  V.  Baldwin  Lumber  Co.,  52  South.  537, 
538,  126  La.  347. 

TLEAL  PBOPfiRTT 

Sec  Agreement  for  Sale  of  Real  Estate; 
Rural  Real  Estate;  Secured  on  My 
Real  Estate ;  Urban  Real  Estate. 

Any  specific  real  estate,  see  Any. 

Improvement  of  real  estate,  see  Improve- 
ment. 

Interest  in  real  property,  see  Interest 
(In  property). 

Involving  real  estate,  see  Involve. 

List  of  with  broker,  see  List. 

See,  also,  Suit  for  the  Recovery  of  Real 
Property. 
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**The  tenn  'real  estate^  Is  very  compre- 
heoBive  and  signifies  the  quantity  of  interest 
which  a  person  has,  from  absolute  ownership 
down  to  naked  possession.  It  Is  the  po^^ses- 
slim  of  the  lands  which  renders  them  valuable, 
aod  the  quantity  of  Interest  is  determined 
bj  the  duration  and  extent  of  the  right  there- 
in. *Real  estate'  therefore  includes  every 
possible  interest  in  lands  except  a  mere  chat- 
tel interest."  Jones  v.  State,  70  N.  B.  952, 
964,  70  Ohio  St  36,  1  Ann.  Gas.  618  (quoUng 
and  adopting  definition  in  Jackson  ex  dem. 
Gary  v.  Parker  [N.  Y.]  9  Ck)w.  73,  81). 

"  *Real  property*  is  land,  and,  generally, 
whatever  Ls  erected  or  growing  upon  or  af- 
fixed to  land."  SUte  v.  Wolf  (Del.)  66  Ati. 
739,  740,  6  Pennewill,  323. 

"Real  property,"  within  the  copdemna- 
Hon  law,  includes  any  right,  interest,  or  ease- 
ment therein  or  appurtenance  thereto.  New 
York  Cent  &  H.  R.  R.  Co.  v.  Mathews,  129 
N.  Y.  Snpp.  828,  830,  144  App.  •  Div.  732. 

The  words  "real  estate"  in  the  taxing 
statutes  do  not  include  land  or  appurtenances 
necessary  to  the  exercise  of  a  franchise  of 
a  public  cori)oration.  Conoy  Tp.  Sup'rs  v. 
York  Haven  Electric  Power  Plant  Co.,  71 
Aa  207,  208,  222  Pa.  319. 

The  term  "real  estate"  in  Const  art.  8, 
f  10,  limiting  municipal  indebtedness  to  a 
specified  per  cent  of  the  assessed  valuation 
of  the  real  estate  of  the  municipality,  subject 
to  taxation,  as  it  appeared  by  the  assessment 
rolls  of  the  municipality,  comprehends  all 
property  which  the  statute  makes  taxable  as 
real  estate,  and  the  assessment  rolls  are  con- 
clusive on  the  subject  Levy  v.  McOlellan, 
89  N.  E.  569,  571,  196  N.  7.  178. 

Under  Civ.  Code  Prac,  |  492,  subsec.  1, 
providing  that  no  sale  shall  be  ordered  if 
forbidden  by  the  trust  deed,  and  section  493, 
subsec.  5,  and  Ky.  St.  §  4706  (Russell's  St 
I  4168),  requiring  the  court  ordering  a  sale 
of  trust  lands  to  retain  control  of  the  fund 
realized  by  the  sale,  until  the  same  is  in- 
vested in  "real  estate,"  and  authorizing  such 
investment  the  court  may  order  the  sale  of 
land  in  Kentucky  conveyed  to  a  trustee  with 
power  to  sell  and  reinvest  in  any  property  In 
Kentucky,  and  may  permit  a  reinvestment  in 
real  estate  in  a  sister  state.  Ridley  v.  Ded- 
man,  119  S.  W.  756,  757,  134  Ky.  146. 

The  term  "real  estate,"  within  the  stat- 
ute making  "all  of  the  real  estate  of  the 
defendant"  subject  to  a  judgment  against 
Mm,  means  a  freehold,  which  is  either  an 
estate  for  life  or  in  fee  simple,  and  not  a 
mere  chattel  Interest  in  land,  nor  a  simple 
contract  right  to  perform  conditions,  aside 
from  the  payment  of  the  purchase  price  and 
demand  a  conveyance  of  the  title.  Bourn  v. 
Hoblnson,  107  S.  W.  873,  876,  49  Tex.  Civ. 
App.  157. 

The  words  "real  property"  are  coexten- 
sive with   lands,   tenements,   and  heredita- 
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ments.  ITnder  Balllnger's  Ann.  Codes  &  St. 
§§  4333,  4334,  providing  that  a  railroad  may 
appropriate  ''any  land,  real  estate,  or  prem- 
ises" for  right  of  way,  etc.,  such  a  corpora- 
tion may  appropriate  the  interest  of  parties 
in  tldelands  held  under  a  contract  from  the 
state,  and  subject  only  to  forfeiture  for  fail-^ 
ure  to  pay  the  balance  of  the  purchase  price. 
State  ex  rel.  Trimble  v.  Superior  Court  of 
King  County,  72  Pac.  89,  92,  93,  81  Wash. 
445,  66  L.  R.  A.  897  (quoting  and  adopting 
definition  in  Fish  v.  Fowlie,  58  CaL  373; 
citing  and  adopting  Calhoun  v.  Leary,  32 
Pac.;  1070,  6  Wash.  17;  People  ex  rel* 
Heyneman  v.  Blake,  19  CaL  579,  Storey  v. 
New  York  E.  R.  Co.,  90  N.  Y.  122,  43  Am. 
Rep.  146). 

Statutory  deflnitloa 

Gen.  St  1901,  (  7342,  defines  the  word 
land"  and  the  phrases  "real  estate"  and 
real  property"  as  including  lands,  tene- 
ments, and  hereditaments  and  all  rights 
thereto  and  interest  therein,  equitable  as 
well  as  legal.  Clarke  v.  City  of  Lawrence, 
88  Pac.  736,  738,  75  Kan.  26. 

According  to  Kirby's  Digest  t  737,  the 
term  "real  estate"  is  coextensive  in  meaning 
with  lands,  tenements,  and  hereditaments, 
and  so  embraces  all  chattels  real.  Moore  v. 
Sharpe,  121  S.  W.  341,  346>  91  Ark.  407,  23 
L.  R.  A.  (N.  S.)  937. 

Under  the  direct  provisions  of  the  Real 
Property  Law  (Laws  1896,  p.  607,  c.  547)  $ 
240,  the  term  "real  estate"' includes  chattel!^ 
real,  except  a  lease  for  a  term  not  exoeedin.-: 
three  years.  Westchester  Trust  Co.  v.  Keliy, 
92  N.  Y.  Supp.  482,  102  App.  Div.  464;  West- 
chester Trust  Co.  V.  Hobby  Bottling  Co.,  78 
N.  E.  1U4,  185  N.  Y.  577. 

"Real  property"  for  the  purpose  of  taxa- 
tion is  defined  by  Rev.  St  1895,  art  5062, 
to  include  the  land  itself,  whether  laid  out 
in  town  lots  or  oUi^rwise,  and  all  the 
buildings,  structures,  and  improvements,  or 
other  fixtures  of  whatsoever  kind  thereon, 
and  all  the  rights  and  privileges  belonging  to 
or  in  any  wise  pertaining  thereto.  State 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  97  S.  W. 
71,  76,  100  Tex.  153. 

Burns'  Ann.  St  1908,  |  2990,  provides 
that  the  real  and  personal  property  of  any 
person  dying  intestate  shall  descend  to  his 
or  her  children  in  equal  proportions.  Sec- 
tion 1350  declares  that  the  phrase  "real 
property"  shall  include  lands,  tenements,  and 
hereditaments.  Held,  that  the  word  "prop- 
erty," as  used  in  section  2990,  as  applicable 
to  lands,  includes  every  species  of  title  in- 
choate or  complete,  and  embraces  the  rights 
which  He  in  contract,  whether  executory  or 
executed.  Adams  v.  Merrill,  85  N.  B.  114, 
118,  45  Ind.  App.  815. 

"Real  estate"  as  used  in  the  statutes  re- 
lating to  taxation  means  and  includes  the 
ownership  or  claim  to  or  possession  of  or 
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right  of  poaaesslon  to  any  land  within  the  ter- 
ritory. Ck>pi>er  Queen  Gonsol.  Mln.  Ck).  v. 
Territorial  Board  of  Equalization,  84  Pac. 
511,  518,  9  Ariz.  883. 

Brldse 

Gen.  St  1902,  K  2831  and  2332,  provid- 
ing for  the  taxation  of  bridge  companies  on 
their  stock,  less  the  amount  of  taxes  paid 
on  their  real  estate,  *'which  shall  be  assess- 
ed and  taxed  in  the  town  where  located," 
uses  the  term  "real  estate*'  in  the  sense  In 
which  it  is  employed  in  section  2822,  author* 
Izlng  the  taxation  of  real  estate  owned  by 
private  Individuals,  and  hence  does  not  au- 
thorize the  taxation  as  real  estate  of  a  bridge 
structure.  Mlddletown  &  P.  Bridge  Co.  v. 
Town  of  Mlddletown,  59  Ati.  34,  35,  77  Conn. 
314. 

Buildings 

Building  as  includlBg,  see  Building. 

A  building  is  not  necessarily  part  of  the 
"real  estate."  Marshall  v.  Moore,  124  S.  W. 
585,  586,  146  Mo.  App.  618. 

An  insurance  policy .  upon  a  building 
used  for  a  theater,  stores,  and  offices,  provid- 
ing that,  in  the  event  of  a  fire,  the  Insurer's 
liability  should  be  measured  by  the  loss  of 
rent  until  the  building  was  rebuilt  or  repair- 
ed, is  a  policy  "Written  upon  "real  property" 
within  the  meaning  of  Laws  1897,  c.  142 
(Gen.  St.  1909,  H  4260-4263),  relating  to  de- 
scription of  the  premises  by  a  company  in- 
suring real  property.  Amusement  Syndi- 
cate Co.  V.  Prussian  Nat  Ins.  Co.,  116  Pac 
620,  624,  85  Kan.  367. 

A  building  on  leased  land,  held  under  an 
unrecorded  lease,  is  not  "real  estate,"  with- 
in Gen.  Laws  1909,  c.  67,  §  2,  providing  that 
buildings  on  leased  lands,  the  leases  whereof 
are  recorded,  shall  be  deemed  real  estate  for 
purposes  of  taxation.  Lindgren  v.  Doughty, 
80  AU.  125,  126,  32  R.  I.  524. 

Under  Pub.  St.  1901,  c.  61,  {  21,  provid- 
ing that  any  separate  Interest  In  land  and 
buildings  standing  on  the  land  shall  be  taken 
to  be  real  estate,  an  Icehouse  erected  on  leas- 
ed land  is  taxable  as  "real  estate"  within 
chapter  60, 1 13,  providing  for  the  foreclosure 
of  tax  lien  on  real  estate  by  sale.  O'Donnell 
V.  Town  of  Meredith,  73  Atl.  32,  75  N.  H.  272. 

Oliattel  real 

A  lease  for  five  years  is  a  chattel  real 
until  the  expiration  of  the  term,  and  is  there- 
fore "real  property"  within  Mortgage  Tax 
Law,  Laws  1906,  p.  1448,  c.  532,  providing 
that  such  words  shall  Include  a  conveyance 
or  mortgage  which  can  be  recorded  as  such 
under  the  laws  of  the  state.  People  ex  rel. 
Henry  Ellas  Brewing  Co.  v.  Gass,  104  N.  X. 
Supp.  884,  885,  53  Misc.  Rep.  363. 

A  lease  for  99  years,  not  assignable  ex- 
cept with  the  written  consent  of  the  lessor, 
is  a  chattel  real  and  real  property,  within 
Real  Property  Law  (ConsoL  Laws  1909,  c  50) 


H  290,  291,  defining  the  term  "real  property^ 
as  Including  chattels  real,  and  providing  for 
the  recording  of  conveyances  of  real  proper- 
ty, and  an  assignee  of  the  lease  with  the  les- 
sor's consent  is  protected  by  the  recording 
acts  and  acquires  a  valid  title  as  against  a 
prior  assignee  holding  under  an  unrecorded 
assignment  and  of  which  he  had  no  notice, 
Merrill  v.  Hodgkins,  134  N.  Y.  Supp.  166, 169. 

Coal 

"Coal  underlying  land  in  its  natural  de- 
posit is  *real  estate,*  and  any  foreclosure  or 
execution  sale  of  It  is  subject  to  redemption 
to  the  same  extent  as  a  foreclosure  or  execu- 
tion sale  of  any  other  'real  estate.' "  Traer 
V.  Fowler,  144  Fed.  810,  815,  75  C.  0.  A.  540. 

Coal  in  place  Is  "real  estate"  within 
the  meaning  of  the  statute  giving  the  wife 
dower  in  all  her  husband's  real  estate  of 
which  he  was  seised  in  fee  at  any  time  dur- 
ing coverture.  Reynolds  v.  Whitescarver,  66 
S.  E.  518,  519,  66  W.  Va.  388. 

Under  Burns'  Ann.  St.  1908,  {  10,143,  de- 
fining "real  property,"  for  the  purposes  of 
taxation,  as  all  land  and  all  buildings  and 
fixtures  thereon  and  appurtenances  thereto; 
section  10,256,  providing  for  the  valuation 
of  land  and  the  improvements  and  buildings 
thereon  or  aflSxed  thereto  at  their  full  cash 
\'alue,  taking  into  consideration  the  fertUtty 
of  the  soil  and  proximity  to  market,  with  lo- 
cal advantages,  upon  actual  view  of  the  prem- 
ises; section  10,257,  exempting  the  owner  of 
land  occupied  by  a  highway  or  railroad  right 
of  way  from  taxation  thereof;  and  section 
10,263,  providing  that  the  assessor's  return 
book  shall  contain  a  descriptiott'of  each  par- 
cel of  real  estate  listed,  and  the  value  of  sucb 
separate  parcel  as  determined  by  the  assessor 
from  actual  view — hidden,  undeveloped  coal 
or  other  minerals  are  not  subject  to  taxation. 
Board  of  Com'rs  of  Greene  County  v.  Lattas 
Creek  Coal  Co.  (Ind.)  96  N,  E.'633,  636. 

Crop 

Crops  Immature  and  growing  on  real  es- 
tate when  the  successful  party  In  an  action 
of  ejectment  is  placed  In  possession  of  the 
premises  are  part  of  the  "real  estate,"  and, 
In  the  absence  of  proof  showing  any  right  of 
severance,  belong  to  such  successful  party. 
Harrod  v.  Burke,  92  Pac  1128,  1129,  76  Kan. 
909,  123  Am.  St.  Rep.  179. 

Where  the  tenant  of  a  farm,  on  leaving 
the  state,  sold  to  plaintiffs  the  right  to  graze 
their  stock  on  grass  and  stalks  growing  on 
the  farm,  plaintiffs  to  care  for  the  leased 
premises  during  the  tenant's  absence,  it  did 
not  convert  the  stalks  and  grass  into  ''real 
estate,"  and  hence  the  landlord,  in  turning 
out  the  stock  and  locking  the  gates  of  the 
premises,  was  guilty  of  a  conversion  of  the 
stalks  and  grass,  which  were  "personal  prop- 
erty." Leldy  v.  Carson,  90  S.  W.  754,  755, 
115  Mo.  App.  !• 
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Eqvitalile  Interest 

The  equitable  interest  vested  in  a  tes- 
tatrix by  virtue  of  her  possession  as  mort- 
gagee and  purchaser  under  the  execution  sale 
before  the  time  for  redemption  expired  was 
"real  estate,"  so  as  to  pass  under  a  devise 
of  such.  Morgan  v.  Joslyn,  97  N.  W.  i49, 450, 
91  Minn.  eO,  103  Am.  St  Rep.  474. 

An  equitable  interest  of  a  purchaser  of 
state  school  lands  evidenced  by  a  oertiflcate 
of  purchase  is  real  estate  subject  to  sale  on 
execution,  in  view  of  Gen.  St.  1909,  t  9037, 
snbd.  8,  providing  that  the  phrase  "real  es- 
tate** includes  all  rights  thereto  and  interests 
therein  equitable  as  well  as  legal.  Robertson 
V.  Howard,  109  Pac.  696,  699,  82  Kan.  588. 

Under  the  statutes  declaring  that  the 
word  *'land,"  and  the  phrases  ''real  estate," 
and  "real  property ,'\  shall  include  lands,  tene- 
ments, hereditaments,  and  all  rights  thereto 
and  interests  therein  equitable  as  well  as  le- 
gal, and  providing  that  lands  not  exempt  by 
law  shall  be  liable  to  be  taken  on  execution, 
land  held  by  an  equitable  title  may  be  levied 
upon  and  sold  by  virtue  of  an  execution. 
Poole  V.  French,  80  Pac  997,  1000,  71  Kan. 
391. 

Under  Gen.  St.  18&I,  t  255,  subd.  8,  and 
sectiim  6842,  subd.  14,  providing  that  the 
terms  "lands**  and  "real  estate"  Include  lands, 
tenements,  hereditaments  and  all  rights  there* 
to  and  interest  therein,  an  owner  of  a  right 
or  interest  in  land  legal  or  equitable  may  be 
properly  spoken  of  as  the  owner  of  sifth  land, 
so  that  under  section  5425,  providing  that 
Judgments  when  duly  docketed  become  a  lien 
on  all  real  property  of  the  debtor,  the  inter- 
est of  a  vendee  under  an  executory  contract 
for  the  sale  of  lands  is  bound  by  such  a  Judg- 
ment and  nmy  be  sold  under  an  execution 
thereon.  Hook  v.  Northwest  Thresher  Co., 
98  N.  W.  463,  91  Minn.  482. 

The  vendee's  right  to  specific  perform- 
ance of  a  contract  to  convey  land  is  "lands" 
and  "real  estate"  within  the  statute  defini- 
tion. Rev.  St  S  4971,  subd.  9.  The  lands, 
on  the  vendee's  death,  descend  at  once,  by 
operation  of  law,  to  his.  children.  Rev.  St 
{  2270,  subd.  1.  An  administrator  cannot 
sue  to  compel  specific  performance  of  ,a  con- 
tract to  convey  land  to  his  decedent,  the 
price  for  which  has  been  paid,  where  it  does 
not  ai^iear  that  the  administrator  is  lu  pos- 
session, or  that  the  personal  assets  of  the  es- 
tate are  insufficient  to  pay  the  debts.  Carpen- 
ter V.  Fopper,  68  N.  W.  874,  94  Wis.  146. 

As  estate 
See  Estate. 

Estate  for  years,  or  leasel&old 

A  leasehold  interest  in  land  is  "real  es- 
tate" within  Incorporation  Act  (Kurd's  Rev. 
St  1905,  c  32)  ti  1,  26,  prohibiting  the  organ- 
ization of  corporations  to  hold  real  estate. 
Imperial  BIdg.  Co.  v.  Chicago  Open  Board  of 
Trade,  87  N.  K.  167, 16D,  238  III.  100. 


Within  a  statute  providing  Hiat  ''real 
property,'*  for  the  purpose  of  taxation,  ethall 
be  construed  to  include  the  land  Itself  and 
all  ri^ts  and  privileges  thereto  belonginSt 
or  in  any  wise  appertaining,  a  leasehold  is 
assessable  as  "real  property."  Moeller  v. 
Gonnley,  87  Pac.  607,  508,  44  Wash.  466  (cit- 
ing and  adopting  Rellley  v.  Anderson,  73 
Pac.  799,  33  Wash.  68;  Chicago  Attachment 
Co.  V.  Davis  Sewing  Mach.  Co.,  81  N.  E. 
438,  142  111.  171,  16  L.  R.  A.  754;  Sanford 
V.  Johnson,  24  Minn.  172;  McKee  t.  Howe, 
31  Pac.  115,  17  Colo,  538). 

« 

The  term  "real  property,"  as  used  in 
Code  Civ.  Proc.  Cal.  §  671,  making  a  judg- 
ment a  lien  on  all  the  "real  property"  of  the 
judgment  debtor  not  exempt  from  execution 
in  the  county,  owned  by  him  at  the  time,  or 
any  which  he  may  afterwards  acquire,  does 
not  include  a  leasehold  estate  acquired  by 
the  debtor  under  a  lease  executed  subsequent 
to  the  judgment.  Summerville  v.  Stockton 
Milling  Co.,  76  Pac.  243,  246,  142  Cal.  529. 

Under  Giv.  Code  Alaska,  i  181,  which  de- 
fines "real  property"  as  including  "all  lands, 
tenements  and  hereditaments  and  rights 
thereto,  and  all  Interests  therein,  whether  in 
fee  simple  or  for  the  life  of  another,"  a  lease 
of  a  mining  claim  for  years  conveys  a  chat- 
tel interest  only  and  not  an  interest  in  the 
land,  and  is  not  a  '^nveyance,"  within  the 
meaning  of  section  98,  the  recording  of  which 
will  protect  the  lessee  against  a  prior  unre- 
corded deed;  nor  is  such  lessee  an  innocent 
purchaser  in  good  faith  for  a  valuable  consid- 
eration within  suc^  section,  where  he  is  to 
work  the  sapue  and  pay  the  lessor  a  royalty. 
Eadie  v.  Chambers,  172  Fed.  73,  78,  96  C.  C. 
A.  661,  24  L.  R.  A.  (N.  S.)  879,  18  Ann.  Gas. 
109a 

Under  Ky.  St  1903,  §  458,  providing  that 
"the  words  'real  estate,' '  or  'land'  shall  be 
construed  to  mean  lands,  tenements,  and 
hereditaments  and  all  rights  thereto  and  in- 
terests therein  other  than  a  chattel  interest ; 
and  the  words  'personal  estate*  shall  include 
chattels  real,  and  other  estate,  such  as,  on 
the  death  of  the  owner  intestate,  would  de- 
volve on  his  personal  representatives."  A 
leasehold  interest  in  a  store  building  is  "per- 
sonal estate"  rather  than  **real  estate*'  or 
"land."  Combs  Lumber  Co.  v.  Ohinn  (Ky.) 
90  S.  W.  251. 

The  interest  of  a  tenant  of  real  estate 
under  a  lease  for  six  years  la  property  with- 
in Code  Civil  Proc.  S  a358,  relating  to  con- 
demnation proceedings,  and  defining  "real 
property"  as  any  right,  interest,  or  easement 
therein,  and  Code,  |  1430,  proyidlng  that  the 
expression  "real  property"  includes  lease- 
hold property,  where  the  lessee  is  possessed 
of  at  least  five  years*  unexpired  term  of  the 
lease,  and  also  of  the  buildings,  if  any,  erect- 
ed thereon.  Baker  v.  State,  118  N.  Y.  Supp. 
618,  020,  63  Misc.  Rep.  549. 
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Laws  1001,  p.  812,  c.  128^  makincr  It  & 
misdemeanor  in  oertain  cities  to  offer  for  sale 
any  "real  property"  without  written  authori- 
ty of  the  owner  of  the  property,  etc.,  does 
not  apply  to  leases  for  a  term  exceeding  three 
years.  liovejoy  ▼.  Weil,  95  N.  Y.  Supp.  562, 
563,  48  Misc.  Rep.  6U. 

The  definition  of  "real  estate"  in  Rey. 
St.  1899,  I  936  (Ann.  St.  1906,  p.  850),  con- 
cerning conveyances  of  real  estate,  declaring 
that  the  term  "real  estate"  shall  be  coexten- 
sive tn  meaning  with  lands,  tenements,  and 
hereditaments,  and  shall  embrace  all  chattels 
real,  does  not  attempt  to  convert  what  was 
personal  property  at  common  law  into  real 
estate,  but  means  only  that  a  leasehold  is  to 
be  assigned  or  conveyed  by  a  quitclaim  or 
warranty  deed  or  mortgage  as  any  otber  in- 
terest in  land  is  to  be  conveyed,  and,  so  con- 
strued, is  in  harmony  with  section  3416  (page 
1949),  declaring  that  no  leases,  estates,  or  in- 
terests, either  of  freehold  or  term  of  years, 
shall  at  any  time  be  assigned,  granted,  or 
surrendered,  unless  by  deed  or  note  in  writ- 
ing. And  the  provisions  in  Rev.  St.  1899,  § 
8172  (Ann.  St.  1906,  p.  1807),  providing  that  ev- 
ery lease  on  lands  for  an  unexpired  term  of 
three  years  or  more  shall  be  subject  to  execu- 
tion and  sale  as  real  property,  and  section 
3173,  declaring  that  the  term  "real  estate," 
as  used  in  the  chapter,  shall  include  all  es- 
tates and  interests  in  lands,  tenements,  and 
hereditaments,  merely  mean  that  the  sheriff 
in  levying  on  and  selling  a  leasehold,  shall 
proceed  as  though  he  were  selling  land;  the 
leasehold  being  considered  as  real  property 
only  for  the  purpose  of  levy  and  sale  under 
execution.  A  provision  in  a  will  devising 
all  testator's  real  estate  to  his  wife  and  chil- 
dren in  equal  parts  did  not  pass  testator's 
interest  in  a  leasehold  for  20  years.  Orchard 
V.  Wright-Dalton-*Bell-Anchor  Store  Co.,  126 
S.  W.  486,  493,  225  Mo.  414,  20  Ann.  Cas.  1072. 

Estates  less  than  a  freehold  are  *'real 
property,"  and,  if  taxable,  the  owners  are 
properly  assessed  as  owners  of  real  property 
for  the  value  thereof.  An  assessment  of  tax- 
es against  a  lessee  on  account  of  his  interest 
in  land  held  under  a  so-called  lease  for  99 
years,  renewable  to  the  lessee,  his  heirs  and 
assigns  forever,  where  the  rent  reserved  is 
grossly  disproportionate  to  the  value  of  the 
land,  is  not  invalid.  Ocean  Grove  Camp  Meet- 
ing Ass'n  V.  Reeves,  76  Atl.  782,  784,  79  N.  J. 
Law,  384. 

Under  Hurd's  Rev.  St  1905,  c.  120,  (  60, 
providing  that  where  real  estate  which  is 
exempt  from  taxation  is  leased  to  another 
whose  property  is  not  exempt,  and  the  leas- 
ing of  which  does  not  make  the  real  estate 
taxable,  the  leasehold  estate  shall  be  listed 
as  lessee's  property,  a  leasehold  estate  in  a 
railroad  company's  right  of  way  held  by  one 
whose  property  is  taxable  is  subject  to  taxa- 
tion as  the  lessee's  property.  And  by  the  ex- 
press provisions  of  the  statute,  when  a  lease- 


hold estate  in  exempt  property  is  taxable  to 
the  lessee,  it  must  be  taxed  as  real  estate  and 
not  as  personal  property.  People  v.  Intema- 
Uonal  Salt  Co.,  84  N.  E.  278,  279,  233  lU.  223. 

Timhevj 

"As  a  right  of  property,  a  fishery  Is 
'real'  and  not  personal  property."  Hume  v. 
Rogue  River  Packing  Co.,  92  Pac  1066,  1068, 
51  Or.  237,  81 1/.  R.  A.  (N.  &)  896,131  Am.  St. 
Rep.  732. 

Fixtures 

See  Fixtures, 

FraacHise 

See,  also,  Special  Franchise. 

A  **franchise"  does  not  involve  an  inter- 
est in  land.  Consolidated  Gas  Co.  of  Balti- 
more V.  Mayor,  etc.,  of  Baltimore,  61  AtL  532, 
634,  101  Md.  541,  1  L.  R.  A.  (N.  S.)  263,  109 
Am.  St.  Rep.  684. 

The  original  Rapid  Transit  Law,  l4iws 
1891,  p.  8,  c.  4,  contemplated  that  a  city  hav- 
ing over  1,000,000  inhabitants,  by  its  rapid 
transit  commissioners,  should  establish 
routes,  obtain  the  necessary  consents,  make 
plans  and  spedflcations  for  a  subway,  and 
sell  to  the  highest  bidder  for  the  benefit  of 
the  city  the  privilege  and  franchise  to  con- 
struct and  operate  it.  Laws  1894,  p.  1896,  c. 
752,  §  35,  in  amendment  thereof,  permitted 
a  vote  of  the  people  to  determine  that  the 
subway  should  be  constructed  for  and  at  the 
city's  expense,  and  provided  that,  if  so  con- 
structed, it  should  remain  the  absolute  prop- 
erty of  the  city,  and  be  deemed  a  part  of  the 
public  streete.  Laws  1902,  pp.  1610-1614,  c. 
584,  permitted  the  contractor  to  assign  his 
contract,  with  the  commissioners*  consent, 
for  the  construction  and  operation  of  the  sub- 
way separately,  and  pursuant  thereto  the 
provision  of  the  contract  for  operation  of 
the  subway  was  assigned.  Tax  Law,  Laws 
1896,  p.  796,  c.  908,  {  2,  subd.  8,  as  amended 
by  Laws  1899,  p.  1589;  c.  712,  provides  that 
the  term  ''real  estate"  shall  include  tangible 
property  of  a  railroad  and  also  the  value  of 
all  franchises  to  construct  and  operate  the 
same  over,  on,  or  under  public  streets.  Sub- 
division 3  also  exempts  municipal  corpora- 
tions* from  special  franchise  taxes,  and  sub- 
division 4  exempts  property  of  a  municipal 
corporation  held  for  public  use.  Laws  1894, 
p.  1884,  c.  752,  §  35,  in  amendment  of  the  ori- 
ginal Rapid  Transit  Law,  Laws  1891,  p.  3, 
c.  4,  S  35,  substantially  re-enacted  in  Laws 
1900,  p.  1360,  c.  616,  S  4,  exempts  the  operator 
of  such  subway  from  taxation  in  tespeet  to 
his  interest  therein  under  the  contract  wltii 
the  city  for  its  operation,  and  in  respect  to 
the  rolling  stock  and  other  equipment  of  the 
subway.  Held,  that  the  special  franchise  to 
operate  the  subway  acquired  imder  assign- 
ment of  the  contract,  with  the  city  is  exempt 
from  a  special  franchise  tax  by  the  exemp- 
tion of  the  tax  law  of  a  municipality  from  a 
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special  franchise  tax;  since,  If  the  city  had 
been  given  the  power  to  oierate  the  road,  no 
special  franchise  tax  could  be  Imposed  on  it, 
and,  as  the  dty  can  only  operate  It  through 
another,  the  operator  for  the  city  Is  also  ex- 
empt, which  exemption  from  a  special  fran- 
chise tax  Is  not  only  confirmed  by  the  rapid 
transit  law,  but  that  law  also  makes  exempt 
the  rolling  stock  and  equipment.  People  ex 
rel.  Interborough  Rapid  Transit  Co.  y.  State 
Board  of  Tax  Com'rs,  110  N.  Y.  Supp.  677, 
579, 126  App.  Dlv.  610. 

Laws  1896,  p.  796,  c.  908,  as  amended  by 
lAws  1899,  p.  1589,  c.  712,  §  2,  aubd.  8,  de- 
fines the  terms  'lands,'*  "real  property,"  and 
^'real  estate,"  as  including,  besides  the  tangi- 
ble property  enumerated,  the  value  of  aU 
franchises,  rights,  auihority,  or  permission 
to  construct,  maintain,  or  operate  in,  under, 
above,  upon,  or  through  any  streets,  high- 
ways, or  public  places,  mains,  pipes,  etc.  The 
term  ''real  property"  for  the  purposes  of  tax- 
ation seems  to  be  limited  to  such  intangible 
right  or  franchises  as  relate  to  public  streets 
or  highways  and  to  exclude  by  Inference  such 
as  relate  to  public  waters.  Under  the  stat- 
ute taxable  property  of  an  electric  light  com- 
pany situated  in  or  under  public  waters,  in 
connection  with  a  special  franchise,  cannot 
be  assessed  by  the  commissioners  of  taxes  in 
the  city  of  New  York,  but  Is  to  be  taxed  only 
as  a  part  of  a  special  franchise  assessment 
made  by  the  state  board  of  tax  comiplsslon- 
ers  under  section  47.  People  ex  rel.  Edison 
Electric  Illuminating  Co.  v.  Commissioners 
of  Taxes,  110  N.  Y.  Supp.  833,  58  Misc.  Rep. 
249. 

Under  Tax  Law  (Consol.  Laws,  c.  60)  { 
2,  subd.  3,  defining  the  terms  "land,"  '*i«al  es- 
tate," and  "real  property"  to  include  land, 
underground  railroads,  including  the  valua- 
tion of  franchises  to  construct  and  operate 
the  same,  and  defining  a  "special  franchise^' 
to  include  the  value  of  the  tangible  property 
of  a  corporation  situated  in  or  under  or  above 
any  street,  a  corporation  owning  special  fran- 
chises to  operate  an  underground  railroad 
under  dty  streets  owns  special  franchises 
subject  to  taxation,  though  only  so  small  a 
part  of  the  railroad  is  constructed  and  in 
operation  as  is  insufl^cient  to  meet  operating 
expenses,  taxes,  and  interest,  and  the  fran- 
chises, if  possessing  a  value,  are  taxable, 
though  they,  are  not  used.  People  ex  rel. 
Hudson  &  M.  R.  Co.  v.  State  Board  of  Tax 
Com'rs,  127  N.  Y.  Supp.  918,  925,  143  App. 
Dlv.  26. 

The  tax  law  (Laws  1881,  c.  293),  defin- 
ing the  terms,  "land,"  "real  estate,"  and  "real 
property"  as  Including  "all  surface,  under- 
ground or  elevated  railroads,"  and  the  value 
of  all  franchises  to  construct  or  operate  rail- 
roads, in,  under,  above  or  through  streets,  is 
not  limited  to  street  surface  ralli^oads  only, 
tut  includes  long  distance  surface  steam  rail- 
roads, and  hence  a  franchise  granted  by  the 


state  to  a  steam  surface  railroad  for  its  roid 
in,  under,  above,  or  through  streets  is  prop- 
erty, and  a  special  franchise^  and  taxable. 
People  ex  rel.  New  York  Cent.  &  H.  R.  R.  Co. 
V.  Woodbury,  133  N.  Y.  Supp.  135,  139,  74 
Misc.  Rep.  180,  145. 

As  Koods 

See  Goods. 

Growing  trees  are  a  part  of  the  "realty." 
Hefiin  V.  Bingham,  56  Ala.  566,  574,  28  Am. 
Rep.  776. 

Growing  fruit  trees  are  considered  as 
part  of  tiie  land.  Grlfflng  Bros.  Co.  ▼.  Win- 
field,  43  South.  687,  691,  53  Fla.  589. 

A  contract  of  sale  of  timber  allowing  the 
purchaser  15  years  to  remove  it  is  a  "con- 
tract for  the  sale  of  real  estate'*  within  the 
statute  of  frauds  (Rev.  St.  1895,  art.  2543, 
subd.  4),  and  must  be  in  writing.  Adams  v. 
Hughes  (Tex.)  140  S.  W.  1163,  116a* 

The  growing  timber  on  the  premises  at 
the  testator's  heath  was  "real  estate"  owned 
by  him,  and  he  had  an  interest  in  so  much 
of  the  soil  as  was  necessary  to  sustain  it. 
Williams  V.  Jones,  111  N.  W.  506,  507,  131 

Wis.  3ea. 

A  suit  to  enjoin  defendant  from  inter- 
fering with  plaintiff  In  his  right  to  cut  and 
remove  standing  timber  does  not  Involve  title 
to  or  possession  of  real  estate  within  Rev. 
St.  1909,  I  1763,  providing  that  suits  for  pos- 
session of  real  estate,  or  whereby  title  there- 
to may  be  affected,  shall  be  brought  in  the 
countiy  within  which  it  is  situate,  and  is 
properly  brought  in  the  county  where  the 
parties  reside,  though  the  land  is  situated  In 
another  county.  State  ex  rel.  Cooper  v. 
Goodrich,  142  S.  W.  300,  301,  238  Mo.  720. 

Where  a  minor  owned  an  undivided  half 
interest  In  the  timber  growing  on  certain 
land,  sfich  timber  constituted  real  estate,  and 
was  not  subject  to  sale  by  the  minor's  guard- 
ian without  a  decree  of  the  court,  as  pro- 
vided by  Ky.  St.  1903,  §  2034.  Ayer  &  Lord 
Tie  CJo.  V.  Witherspoon's  Adm'r  (Ky.)  100  S. 
W.  250,  261. 

Growing  timber  is  a  part  of  the  "realty," 
and  deeds  and  contracts  concerning  it  are 
governed  by  the  laws  applicable  to  that  kind 
of  property.  Hawkins  v.  Goldsboro  Lumber 
Co.,  51  S.  E.  852,  853,  139  N.  0.  160. 

Standing  timber  is  a  part  of  the  "real- 
ty," and  can  be  conveyed  only  by  such  an 
instrument  as  is  sufficient  to  convey  any  oth- 
er realty.  Tremaine  v.  Williams,  56  S.  E. 
694,  695,  144  N.  C.  114  (citing  Ward  v.  Gay, 
49  S.  EL  884,  137  N.  C.  399 ;  Prake  v.  Howell, 
45  S.  E.  539,  133  N.  C.  165 ;  Green  v.  North 
OaroUna  Ri  Co.,  73  N.  C,  524 ;  Mlzell  v.  Bur- 
nett, 49  N.  C.  249,  69  Am.  Dec.  744). 

Standing  timber  is  "realty,'*  and  a  •  con- 
tract for   the   sale  thereof   affects  •  fealty. 
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Midyette  ▼.  Grabb9>  58  S.  E.  795,  796,  145 
N.  0.  85,  13  U  R.  A.  (N.  S.)  278. 

Gr6wlng  trees  are  part  of  the  "realty,^' 
80  that  a  contract  of  sale  thereof  must  be  in 
writing.  Childers  ▼.  Wm.  H.  Coleman  Co., 
118  S.  W.  1018, 1021,  122  Tenn.  100. 

ImproTemeiits 

Under  the  statutory  provisions  declaring 
improvements  to  be  "real  estate,"  and  that, 
upon  sale  of  real  estate  for  delinquent  taxes, 
the  owner  has  the  right  to  retain  possession 
until  the  expiration  of  the  three  years  for 
redemption,  improvements  upon  a  mining 
dalm  become  upon  a  sale  thereof  for  taxes  so 
associated  with  the  realty  as  to  constitute  an 
incumbrance  thereon  within  the  meaning  of 
O.  L.  t  2304,  allowing  the  holder  of  an  in- 
cumbrance to  perform  the  annual  labor  so  as 
to  prevent  relocation.  McVeigh  v.  Vei&  117 
Pac.  857,  859,  16  N.  M.  453. 

Homestead  rlglit 

The  homestead  right  of  minors  in  land 
of  their  deceased  father  is  "real  estate"  with- 
in Rev.  St  1899,  {  3504,  permitting  the  pro- 
bate court  to  order  the  sale  of  a  minor's 
real  estate  when  the  personal  estate  is  in- 
sufflcient  for  his  maintenance,  etc.,  and  sec- 
tion 3510,  permitting  the  court  to  order  a  sale 
of  a  ward's  real  estate  when  it  would  be  for 
his  benefit ;  the  homestead  being  an  estate  in 
land.  Ancell  v.  Southern  Illinois  &  M.  Bridge 
Co.,  122  S.  W.  709,  711,  223  Mo.  209. 

I&eorporeal  hereditaments 

An  easement  is  **real  estate,**  *8o  that  a 
suit  for  damages  for  trespass  to  an  easement 
to  use  a  waterway  over  defendant's  land  to 
carry  waters  from  an  irrigation  ditch,  and 
for  an  injunction  to  restrain  defendant  from 
interfering  with  the  waterway,  involves  title 
to  "real  estate"  within  Code  Civ.  Proc  ^ 
1022,  subd.  5,  declaring  that  costs  are  allow- 
ed to  plaintiff  on  a  judgment  in  his  favor 
in  an  action  involving  title  to  real  estate,  and 
plaintiff,  on  obtaining  a  judgment,  is  entitled 
to  costs.  Hoyt  V.  Hart,  87  Pac.  569,  572,  149 
Cal.  722  (citing  and  adopting  Schmidt  v. 
Klotz,  62  Pac.  470,  130  Cal.  224 ;  Sierra  Un- 
ion Water  &  Mining  Co.  v.  WoUf,  77  Pac. 
1038,  144  Cal.  430 ;  Gibson  v.  Hammang,  78 
Pac.  953, 145  Cal.  454 ;   11  Cyc.  pp.  49,  50). 

An  easement  is  "real  estate"  and  is  em- 
braced in  the  words  "real  property"  in  Code 
Civ.  Proc.  ^  3252,  providing  that,  where  the 
action  is  brought  to  compel  the  determination 
of  a  claim  to  real  property,  the  plaintiff,  if 
a  final  judgment  is  rendered  in  his  favor  and 
he  recovers  costs,  is  entitled  to  recover,  in 
addition  to  the  costs  prescribed  in  the  last 
section,  the  foUow^ing  percentages,  to  be  esti- 
mated upon  the  value  of  the  property,  the 
claim  to  which  is  determined.  And  so,  In  a 
case  wherein  an  easement  is  claimed  and  Its 
value  found,  the  clerk  should  tax  an  item  for 
an  allowance  under  section  3262,  prescribing 
the  method  of  arriving  at  the  allowance. 


Furnlsa  v.  Fogarty,  117  N.  Y.  Supp.  385,  386, 
63  Misc.  Rep.  527  (citing  Sllngerland  v.  In- 
ternational Contracting  Co.,  60  N.  Y.  Supp. 
12,  43  App.  Div.  215 ;  3  Kent's  Com.  401,  419, 
427 ;  Jones  v.  Metropolitan  M.  R.  R.,  59  N. 
Y.  Super.  437,  14  N.  Y.  Supp.  632 ;  Saunders 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  38  N.  E. 
992, 144  N.  Y.  75,  87,  26  U  R.  A.  378^  43  Am. 
St  Rep.  729). 

Under  Code  Civ.  Proc.  §  3343,  subd.  20, 
declaring  an  action  of  ejectment  to  be  an  ac- 
tion to  recover  immediate  possession  of  "real 
property,"  an  owner  may  maintain  ejectment 
against  one  who  has  taken  possession  of  the 
space  above  the  surface  of  the  land  to  the  ex* 
tent  of  stretching  wires  across  it  Butler  v, 
ITrontier  Telephone  Co.,  95  N.  Y.  Supp.  684, 
686, 109  App.  Div.  217 ;  Id.,  79  N.  a  716,  718, 
186  N.  Y.  486, 11  L.  R.  A.  (N.  S.)  920, 116  Am. 
St.  R^.  563,  9  Ann.  Gas.  858  (citing  Co.  Litt 
4a ;  2  Blackstone's  0>mm.  18 ;  3  Kent's  Com. 
[14th  Ed.]  401 ;  Warvelle,  Eject.  34 ;  Crabb, 
Real  Prop.,  710;  Butler's  Nisi  Prius,  99; 
Jackson  v.  Buel  [N.  Y.]  9  Johns.  298;  Wood- 
hull  V.  Rosenthal,  61  N.  Y.  382,  389 ;  Patch  v. 
Keeler,  27  Vt  252,  255;  Nichols  v.  Lewis,  15 
Conn.  137). 

lAnds  synonymous 

The  word  "land,"  as  used  In  Va.  Code 
1904,  f  1105f  (3-6),  authorizing  the  condemna- 
tion of  lands  or  any  interest  or  estate  there- 
in, includes  easements,  and  other  incorporeal 
hereditaments,  and  all  rights  thereto  and 
Interest  therein,  and  Is  synonymous,  with  the 
terms  "real  estate"  and  "real  property." 
Swann  v.  Washington  Southern  R.  O).,  61 
S.  E.  750,  751,  108  Va.  282  (quoting  2  Bouv. 
Law  Diet  306). 

Under  Code,  i  785,  requiring  a  city 
changing  an  established  grade  of  a  .street 
to  the  injury  of  abutting  property  to  pay  the 
damages  to  the  owner,  and  section  48  (8,  10), 
defining  "real  property"  as  including  lands, 
tenements,  hereditaments,  and  all  rights 
thereto  and  Interest  therein,  and  the  word 
''property"  as  including  real  property,  a  ten- 
ant for  life  or  for  years  of  a  dty  lot  Is  an 
"owner"  to  the  extent  of  his  interest,  and 
may  sue  the  city  for  injuries  sustained  by  a 
cliange  in  the  established  grade  of  the  street 
in  front  of  the  property.  Chlesa  &  Co.  ▼.  City 
of  Des  Moines  (Iowa)  138  N.  W.  922;  924. 

The  terms  "property  sold,"  "real  estate,** 
"premises,"  and  "land"  are  used  inter- 
changeably. The  phrase  "upon  the  property 
sold,"  in  the  statutory  definition  of  a  redemp- 
tioner  as  being  one  holding  "a  lien  by  judg- 
ment or  mortgage  upon  the  property  sold," 
applies  to  the  land  or  premises,  as  those 
words  are  commonly  used.  North  Dakota 
Horse  &  Cattle  Co.  v.  Serumgard,  117  N.  W. 
453,  463,  17  N.  D.  466,  29  L.  R..A.  (N.  S.)  508, 
138  Am.  St  Rep.  717. 
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A  leasehold  interest  ii  not  real  estate. 
Townsend  v.  Boyd,  66  Atl.  1099,  1101,  21T 
Pa.  386, 12  Ii.  R.  A.  (N.  S.)  1148. 

An  unexpired  three-year  lease  on  premis- 
es condemned  was  "personal  property,"  and 
not  "real  estate,"  within  the  constitutional 
proTision  conferring  appellate  Jurisdiction  on 
the  Supreme  Court  in  cases  Involving  title 
to  real  estate.  Springfield  S.  W.  Ry.  Co.  v. 
Schweitaer,  161  S.  W.  128. 131, 246  Mo.  122. 

Under  BalUngei's  Ann.  Codes  A  St.  t 
1656  (Pierce's  Code,  |  8902),  providing  that 
real  property  fOr  the  purpose  of  taxation 
shall  be  construed  to  Include  the  land  itself, 
••and  all  rights  and  privileges  thereto  be- 
longing," a  leasehold  should  be  assessed  as 
real  estate  and  not  as  personal  property. 
State  V.  Rourke,  87  Pac  507,  608,  44  Wash. 
465  (citing  Reilley  v.  Anderson,  73  Pac  799, 
33  Wash.  68;  Chicago  Attachment  Co.  ▼. 
Davis  Sewing  Mach,  Co.,  31  N.  E.  438,  142 
III  171,  15  L.  R.  A.  754 ;  Sanf  ord  v.  Johnson, 
24  Minn.  172;  McEee  v.  Howe,  31  Pac.  115, 
17  Colo.  538). 

Ufa  estate 
An  oral  contract,  whereby  defendant 
agreed  to  execute  to  plaintiff  a  written  con- 
veyance of  her  whole  life  estate  in  certain 
property,  agreeing  not  to  claim  any  right  or 
Interest  therein,  except  to  cut  such  firewood 
as  she  needed  for  her  own  use,  plaintiff  to 
pay  her  a  certain  sum  per  year  for  the  land 
as  long  as  she  lived,  was  one  for  the  sale  of 
land,  and  void  under  Ky.  St.  1903,  8  468,  pro« 
Tiding  that  the  words  '*real  estate  or  land*' 
shall  be  construed  to  mean  any  interest  there- 
in, oth^  than  a  chattel  interest,  and  section 
470  (statute  of  frauds),  providing  that  no  ac- 
tion shall  be  brought  to  charge  any  person  on 
any  contract  for  the  sale  of  real  estate  unless 
the  contract  is  in  writing.  Miller  v.  Hart,  91 
S.  W.  696,  700, 122  Ky.  494. 

Under  Ky.  St  1909,  |  458,  providing  that 
the  words  "real  estate"  or  "land"  shall  be 
construed  to  mean  any  interest  other  than  a 
chattel  Interest,  and  section  470,  providing 
that  no  action  shall  be  brought  upon  a  con- 
tract relating  to  real  estate  unless  in  writing, 
a  parol  contract  to  board  and  care  for  the 
owner  of  a  life  estate  in  land  in  consideration 
of  the  use  of  the  land  is  void,  though  board 
was  furnished  in  reliance  on  the  contract 
Hampton  v.  Olass  (Ky.)  116  8.  W.  243,  244. 

Meteorite  or  aen^te 

A  **meteorite"  or  "aerolite,"  though  not 
burled  in  the  earth,  is  nevertheless  real  es^ 
tate,  belonging  to  the  owner  of  the  land,  and 
not  personal  property,  in  the  absence  of 
proof  of  severance.  Oregon  Iron  Co.  v. 
Hughes,  81  Paa  572,  573,  47  Or.  313»  8  Ann, 
Ga&556. 


lien  of  a  Judgment  recovered  against  their 
owner  when  docketed  pursuant  to  laws  Aria. 
1891,  Act  Na  50,  t  4 ;  the  term  being  defined 
by  a  territorial  statute  in  force  when  the 
Judgment  in  question  was  rendered  and  dock- 
eted as  coextensive  with  lands,  tenements, 
and  hereditaments.  Bradford  v.  Monlson,  86 
Pac.  6,  7,  10  Ariz.  214 ;  Id.,  29  Sup.  Ct  349, 
361,  212  U.  S.  389,  53  L.  Ed.  564  (quoting  an^ 
adopting  definitions  in  Ailx.  St,  pars.  2708, 
2948). 

Under  Pol.  Code,  {  3617,  defining  the 
term  "real  estate*'  as  including  the  possession 
of,  claim  to,  ownership  of,  or  right  to,  the 
possession  of  land,  and  all  mines,  minerals, 
and  quarries  in  and  under  the  land,  all  tim- 
ber belonging  to  individuals  or  corporations 
growing  or  being  on  the  lands  of  the  United 
States,  and  all  rights  and  privileges  ap- 
pertaining thereto,  the  possessory  right  to  a 
mining  claim  is  ''real  estate,"  and  as  such 
may  be  sold  and  transferred,  and  is  subject 
to  taxes  like  other  property.  Bakersfleld  & 
Fresno  Oil  Co.  v.  Kern  County,  77  Pac.  892, 
894,  144  Cal.  148  (quoting  the  definition  in 
PoL  Code,  §  3617). 


Unpatented  lode  mining  claims  are  ''real 
property,**  and  as  such  are  subject  to  the 


Minerals  in  the  earth  are  part  of  the 
**real  estate,**  and  an  instrument  by  whldb 
they  are  conveyed  must  be  executed  with  the 
formalities  of  a  conveyance  of  land.  Brooks 
V.  Cook,  38  South.  641,  643,  141  Ala.  499. 

Minerals  in  the  earth  are  "real  estate,** 
and  when  the  owner  of  them  has  not  the  fee 
to  the  surface  of  snch  land  they  should  be 
separately  assessed  and  taxed.  Kansas  Nat- 
ural Gas  Co.  V.  Board  of  Com*rs  of  Neosho 
County,  89  Pac  750,  752,  76  Kan.  335  (quot- 
ing Mining  Co.  v.  Board  of  Oom'rs  of  Craw- 
ford County,  80  Pac.  601,  71  Kan.  276). 

As  money 

See  Money. 

OH  •nd  cas 

Oil  before  its  extraction  is  a  mineral 
and  is  a  part  of  the  "realty.*'  Swayne  y. 
Lone  Acre  Oil  Co.,  86  8.  W.  740,  742,  98 
Tex.  597,  69  L.  E.  A.  966,  8  Ann.  Cas.  1117; 
Isom  V.  Rex  Crude  OO  Co.,  82  Pac.  817,  318, 
147  Cal.  659. 

« 

Petroleum  oil  and  natural  gas  are  miner- 
als and  in  their  place  are  "real  estate"  and 
part  of  the  land.  Preston  v.  White^  60  8.  E. 
236,  237,  57  W.  Va.  278. 

'  Petroleum  oil  is  a  mineral,  and  while  it 
is  in  the  earth  it  forms  a  part  of  the.  "real- 
ty** ;  and,  when  it  reaches  a  well  and  is  pro- 
duced on  the  surface,  it  becomes  personal 
property  and  belongs  to  the  owner  of  the 
well.  If  it  moves  from  place  to  .place  by 
percolation,  or  otherwise,  it  forms  a  part  of 
the  tract  of  land  in  which  it  tarries  for  the 
time  being,  and,  if  it  moves  to  the  next  ad- 
joining tract,  it  becomes  a  part  and  parcel 
of  that  tract,  and  it  forms  a  part  of  the  same 
tract,  until  it  reaches  a  well  and  is  raised  to 
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the  surftice  and  then  for  tbe  first  time  It  be- 
comes the  subject  of  distinct  ownership  sep- 
arate from  the  "realty."  It  becomes  the 
property  of  and  belongs  to  the  person  who 
reaches  it  by  means  of  a  well  and  severs  it 
from  the  realty.  Nonamaker  v.  Amos,  76  N. 
E.  949,  951,  73  Ohio  St  163,  4  L.  R.  A.  (N. 
S.)  980, 112  Am.  St.  Rep.  708,  4  Ann.  Caa.  170 
(citing  Kelley  v.  Ohio  Oil  C5o.,  49  N.  E.  399, 
57  Ohio  St  317,  39  L.  R.  A.  765,  63  Am.  St 
Rep.  721;  Northwestern  Ohio  Natural  Ga& 
Co.  V.  UUery,  67  N.  B.  494,  68  Ohio  St  259). 

Rights  of  a  company  under  a  lease  to 
take  a  stratum  of  oil  or  oil-bearing  sand, 
and  convert  it  to  itfe  own  use,  with  the  right 
to  possession  of  the  surface  so  far  as  neces- 
sary to  enable  It  to  bore  for  and  extract  the 
oil,  constitute  a  claim  to  the  possession  of 
land,  and  hence  are  "real  estate"  within  Pol. 
Code,  f  3617,  subd.  2,  cl.  1,  providing  that  the 
term  "real  estate,"  as  used  In  connection 
with  taxation,  shall  Include  a  claim  to  the 
possession  of  land,  so  that  they  can  be  as- 
^  sessed  separately  from  the  ownership  of  the 
other  parts  of  the  land  when  held  separately. 
Graciosa  Oil  Co.  v.  Santa  Barbara  County, 
99  Pac.  483.  486,  155  Cal.  140,  20  L.  R.  A. 
(N.  8.)  211- 

Oyster  bed 

The  right  to  plant  and  take  oysters  in  a 
bed  in  front  of  land  is  nothing  but  a  mere 
license  or  privilege,  and  is  not  "real  estate" 
within  the  meaning  of  Code,  |  550,  providing 
that  the  owner  of  real  estate  may  file  a  bill 
to  rfemove  a  cloud  from  his  title.  Catchot  v. 
Zeigler,  45  South.  707,  92  Miss.  191. 

Pipe  line 

.  A  pipe  line  permanently  placed  in  the 
soil.  In  which  the  company  has  acquired  an 
interest  by  deed,  is  "real  estate,"  within  the 
meaning  of  Tax  Law,  1866,  Revision  p.  1150, 
S  62,  defining  "real  estate"  to  include  all 
lands,  all  water  powefr  thereon  or  appurte- 
nant thereto,  and  all  buildings  or  erections 
thereon  or  afilxed  to  the  same,  trees  and  un- 
derwood growing  thereon,  ajod  all  mines, 
quarrieii,  peat,  and  marl  beds,  and  all  fisher- 
ies. Stote  V.  Berry,  19  AtL  605,  666,  52  N. 
J.  Law,  308. 

« 

Wells,  conduits,  flumes,  and  pipe  lines  af- 
fixed and  attached  to  the  soil  for  the  pur- 
poses of  a  water  company  are  entitled  to  be 
taxed  as  real  estate;  Pol.  Code,  §  3617,  pro- 
viding that  the  term  "real  property"  Includes 
the  possession  of,  claim  to,  ownership  of, 
or  right  to  the  possession  of  land.  California 
Domestic  Water  Co.  v.  Los  Angeles  County, 
101  Pac.  547,  548,  10  Cal.  App.  185. 

As  property 

See  Personal  Property;  Property. 

Railway  prepevty 

It  has  been  uniformly  held  that  tiie 
words  "real  estate"  in  a  tax  act  will  not  be 
construed  to  include  land  necessary  to  the 


franchises  of  a  public  corporatlffn.  .Under 
Act  AprU  2,  1858  (P.  L.  386),  providing  that 
real  property  of  corporations — ^the  super- 
structure of  the  road  and  water  stations 
alone  excepted — shall  be  subject  to  taxation 
for  city  purposes,  a  power  house  for  the 
manufacture  of  electricity,  owned  and  used 
by  a  traction  motor  company  operating  street 
railways,  Is  exempt  from  taxation.  City  of 
Philadelphia  v.  Electric  Traction  Co.,  57  Atl. 
354,  355,  208  Pa.  157. 

Rapid  Transit  Act  (Laws  1891,  <*:  4)  |  35, 
as  amended  by  Laws  1900,  c.  616,  §  4»  exempt- 
ing  the  operator  of  subway  roadis  from  taxa- 
tion as  to  the  rolling  stock  and  all  other 
equipment,  but  not  as  to  "real  propertF»"  ex- 
empts machinery  Installed  in  permanent  pow- 
er houses  to  generate  motive,  power,  but  not 
the  power  houses.  People  ex  rel.  Inter- 
borough  Rapid  Transit  Co.  v.  O'Donnel,  95 
N.  E.  762,  764,  202  N.  Y.  313. 

Lien  law  (Laws  1897,  p.  516,  c.  418;  Qen. 
Laws  c.  49)  S  2,  makes  "real  property"  in- 
clude "real  estate,  lands,  tenements  and  here- 
ditaments corporeal  and  Incorporeal,  fixtures 
and  all  bridges  and  trestle  work,  and  struc- 
tures connected  therewith,  erected  for  the 
use  of  railroads.  *****  Section  3  of  the 
same  law  provides  that  a  contractor,  subcon- 
tractor, laborer,  or  materialman,  who  per- 
forms labor,  or  furnishes  material  for  the 
Improvement  of  "real  property,"  shall  have 
a  lien.  Held,  that  the  term  "real  property" 
is  not  restricted  in  case  of  labor  performed 
and  material  furnished  to  a  railroad  com- 
pany to  bridges  and  trestle  work  and  the 
structures  connected  therewith  erected  for 
the  use  of  railroads,  but  the  term  Includes 
not  only  real  estate,  lands,  tenements,  and 
hereditaments,  corporeal  and  incorporeal,  and 
fixtures,  but  in  addition  thereto  all  bridges, 
trestle  work,  and  structures  connected  there* 
with,  for  the  use  of  railroads,  as  the  Legis- 
lature, in  spedflcally  referring  to  bridges  and 
trestle  work  and  structures  connected  there- 
with for  the  use  of  railroads.  Intended  to  re- 
move them  from  the  realm  of  uncertain  .clas- 
sification and  place  them  unmistakably  in  the 
general  category  of  "real  property."  Schagh- 
ticoke  Powder  Co.  v.  Greenwich  &  J,  Ry.  CO., 
76  N.  B.  153,  156,  183  N.  Y.  306,  2  L.  R.  A. 
(N.  S.)  288,  111  Am.  St  Rep.  751,  5  Ann.  Cas. 
443. 

Railway  roadbed 

In  view  of  prior  judicial  decisions  and 
the  construction  of  Act  Jan.  4,  1859  (P.  L. 
828)  S  8,  relating  to  taxation  of  railroad  prop- 
erty in  the  city  of  Pittsburg,  as  shown  by  the 
fact  that,  for  nearly  50  years  after  its  pas- 
sage, no  attempt  was  made  by  the  city  to  as- 
sess the  rights  of  way  of  a  railrbad  for  taxa- 
tion, the  words  "real  estate,"  as  used  in  suoh 
act,  cannot  be  considered  to  laoliide  the  rf^ts 
of  way.  Pennsylvania  R»  Oo.  v.  City  of  Pitts- 
burg, 70  Atl.  271,  273,  221  Pa.  90. 
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Tbe  f6a(lbed  <^  a  pubUc  railroad  is  not 
"real  estate"  within  the  meaning  of  Act  Jnne 
4,  1901.  <P.  li.  3G4),  and  is  not  subject  to  as- 
sessment for  local  taxation  or  municipal 
claims.  City  of  PhiiadelphU  t.  FairhiU  n. 
Co.,  41  Pa.  Super,  CL  245. 

Acts  1895,  p.  243,  c.  123.  i  1  (Bums*  Ann. 
St.  1908,  I  5123),  provides  that  waterworks 
companies  may  condemn  lands  for  the  source 
of  supplies,  pumping  stations,  settling  basins, 
Altering  basins  or  tanks,  storage  reservoirs, 
supply  mains,  delivery  reservoirs,  tank  or 
stand  pipes,  and  delivery  mains,  and  the  nec- 
essary lines  of  pipe  connecting  them.  Acts 
1905,  p.  896,  c.  129,  f  256  (Bums*  Ann.  St 
1908,  t  **^1),  provides  that  any  corporation 
engaged  in  the  business  of  providing  any  city 
or  town  and  its  inhabitants  with  water,  as 
provided  for  in  the  previous  two  sections, 
may  condemn  such  real  estate  and  rights  of 
way  as  may  be  necessary  for  Its  business. 
Section  254,  p.  396  (Bums'  Ann.  St  1908,  i 
8939),  authorizes  a  dty  or  town  to  contract 
with  any  person  or  corporation  to  furnish  it 
and  its  inhabitants  with  water,  etc.  Held, 
that  the  phrase  **real  estate  and  rights  of 
way"  means  such  only  as  may  be  reasonably 
necessary  to  such  companies  for  construction 
and  maintenance  of  Its  works,  laying  and 
maintenance  of  pipe  lines,  nialns,  and  con- 
duits, and  for  the  erection  and  maintenance 
of  poles,  wires,  and  other  proper  structures 
and  appliances,  and  not  such  ways  of  rail- 
way communication  as  might  become  expedi- 
ent and  desira))le  because  of  an  unfavorable 
location  of  the  power  plant,  voluntarily  chos- 
en, and  hence  a  right  of  way  for  a  stub  switch 
connecting  its  plant  with  a,  niiivqad:^v)4 
not  be  condemned,  by  ^uph  a  company^ .  Kin- 
ney V.  Citizens'  Water  &  Light  Co.  of  Green- 
wood, 90  N.  B.  129,  131,  173IAd/^2^'WIi. 
R.  A.  (N.  ft)  19B. 

Several  tracts 

Where  property  conslsU^ng  of  separa<te 
parcels  situated  in  different  cQuntiea  wa^  not 
originally  held  in  common  by  all  the  co-ten- 
ants of  the  various  parcela*  or  their  predeces- 
sors in  titles  there  was  no  such  unijl^  of  title 
as  authorized  the  Joinder  of  all  the  parcels 
in  one  suit  for  partition  under  Oode  Civ. 
Proc  §  752,  authorizing  co-tenants  in  posses* 
sion  of  '^eal  property"  to  sue  for  a  partition 
thereof;  the  words  "real  property"  referring 
to  such  as  to  which  such  unity  of  title  exists 
as  authorizes  a  single  action.  Mlddlecoff  v. 
Cronise,  100  Pac.  232,  235,  155  Cal.  185,  17 
Ann.  Gas.  1159. 


The  wOTds  "real  property,**  in  Comp. 
Laws  1007,  i  91Bx,  providing  that  any  city 
council  may  aid  the  building  of  railroads  by 
granting  real  property  not  necessary  for  mu- 
nicipal or  public  purposes  on  such  limitations 
as  the  covncil  shall'  prescribe,  etc.,  include 
the  city  streets  of  which  the  fee  is  in  the 


city.    Knight  y.  Thomas,  101  Pae.'S83v  884, 
85  Utah,  470. 

Telesraph  or  telephone  property 

Under  PoL  Code,  fif  3617,  3663,  defining 
"real  estate"  for  taxable  purposes  as  land 
including  the  improvements^  except  telegraph 
lines,  which  shall  be  assessed  as  personalty, 
and  Bridgeford  Act  (St  1897,  p.  267,  c.  189) 
i  39,  providing  that,  on  refusal  of  the  diireo- 
tors  to  make  the  assessments  in  irrigation 
districts,  the  assessment  made  by  the  county 
assessor  and  the  state  board  of  equalizatioii 
shall  be  the  basis  of  assessment,  an  Irrlgatibn 
district  cannot  assess  for  revenue  purpose 
the  poles  and  wires  of  a  telegraph  company 
placed  on  the  land  of  a  railway  company  un- 
der a  contract  reserving  such  property  as 
personalty.  Western  Union  Telegraph  Co.  v. 
Modesto  Irr.  Co.,  87  Pac.  190,  192,  149  Cal. 
662,  9  Ann.  Oas.  1190. 

Tax  l«aw  (ConsoL  Laws  1909,  c.  ^)  { 
2,  snbd.  3,  defines  land  and  real  estate  to  in^ 
dude  all  bridges  or  telegraph  lines,  wires, 
poles,  and  appurtenances,  and  also  all  mains, 
pipes,  and  tanks  laid  or  placed  in  any  place 
for  conducting  electricity  or  any  substance  or 
product  eapable  of  txHnsmission  or  convey- 
ance therein:  Held -that,  where  a  telephone 
company  maintained  a  switchboard  anid  ap- 
pliances essential  for  its  business,  in  a  build- 
ing in  a  village  on  which  it  had  a  lease  for 
.10  ye&T^,  the  switchboard,  for  the  purposes 
of  t:^ation,  was  properly  regarded  as  ''real 
property"-  and  taxable  in  the  village^  thoug|i  . 
the .  company's  main  office  was  In  another 
city.  People  ex  rel.  Federal  Telephone  ^  Tel- 
egraph Co.  V.  liongwell,  131  N.,  Y*  Supp.  ^1, 
363. 

Hnrd'd  Rev.  St.  1908,  c.  120,  |  2te,  par 
12,  declares  that  intangible  property  of 'cor- 
porations similar  to  telegraph  and  telephone  ^ 
companies  shall  be  assessed'  by  the  state 
boai^d  of  equaUsatlou,  and  that  itangible  .prop- 
erty including  real  and  personal  property  of 
.such  corporations  shall  be  assessed  by  the 
board  of  local  assessors.  The  statute  defined 
"real  property"  for  the  purpose  of  taxation 
as  not  only  the  land  itself  with  all  things 
contained  therein,  but  also  all  permanent  fix- 
tures of  whatsoever  Idnd  and  all  rights  and 
privileges  belonging  or  in  any  way  pertaining 
thereto,  except  as  otherwise  denominated  by 
the  act  Held,  that  the  rights  of  certain  tel- 
ephone, telegraph,  and  tunnel  companies  to 
use  tunnels  constructed  by  them  in  the  streets 
of  Chicago  authorizing  the  maintenance 
thereof  for  30  years  were  assessable  for  taxa- 
tion against  such  companies  as  "real  prop- 
erty." People  ex  rel.  City  of  Chicago  t.  Up- 
ham,  77  N.  E.  931,  932,  221  IlL  655  (citing 
People  ex  lel.  New  Tork  ft  H.  R.  R.  Co.  v. 
Commissioners  of  Taxes,  4  N.  B.  127,  101  N. 
Y.  322). 
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.  Tumpilia 

Where  a  turnpike  company  did  not  own 
the  fee  In  the  land  on  which  its  pike  was 
constructed,  but  owned  a  continuing  ease- 
ment therein  for  the  maintenance  of  the  pike 
during  the  life  of  the  company's  franchise, 
such  easement,  together  with  the  corpora- 
tion's tangible  property,  consisting  of  bridges, 
culverts,  ditches,  prepared  roadbeds,  and 
structures  on  the  soil,  were  taxable  to  it  as 
"real  property,"  under  Laws  ISW,  p*  796, 
c.  906, 1  2,  subd.  3,  as  amended  by  Laws  1899, 
p.  1589,  c.  712,  providing  that  the  term  ''real 
property"  shall  include  not  only  the  land  it^ 
self,  above  and  under  water,  but  all  build- 
ings and  other  articles  and  structures,  and 
superstructures  erected  upon  or  under  the 
same,  etc.  In  re  President,  etc.,  of  Albany  <& 
B.  Turnpike  Road,  87  N.  Y.  Supp.  1104, 1107, 
94  App.  Div.  509. 

Water  and  ioe 

The  right  conferred  on  a  landowner  by 
his  contract  with  a  water  company  to  have 
water  flow  from  its  canal,  through  a  lateral 
ditch,  to  his  land,  for  its  irrigation,  for  a 
term  of  years,  is  a  servitude  on  the  ditch 
and  canal,  and  an  appurtenance  to  the  land, 
and  so  is  ''real  property."  Stanislaus  Water 
Go.  V.  Bachman,  93  Pac.  858,  802,  152  CaL 
716, 15  L.  B.  A.  (N.  S.)  359. 

"Water  rights"  are  regarded  as  "real 
property,"  and  therefore  an  agreement  in  re- 
spect thereto  must  be  in  writing,  in  order  to 
comply  with  the  statute  of  frauds.  Bree  v. 
Wheeler,  87  Pac.  265,  4  Cal.  App.  109  (citing 
CJode  Civ.  Proc.  f  1971 ;  Civ.  Code,  f  1624 ; 
Hayes  v.  Fine,  27  Pac.  772,  91  Cal.  391; 
Blankenship  v.  Whaley,  57  Pac.  79,  124  Cal. 
304). 

A  right  to  use  water  for  irrigation  is 
deemed  "real  property,"  and  is  the  subject 
of  a  grant,  either  with  or  without  the  land 
for  which  it  was  appropriated.  Davis  v. 
Randall,  99  Pac.  322.  324,  44  Colo.  488. 

The  right  to  the  use  of  water  for  irriga- 
tion is  real  estate,  and  the  proper  method  of 
conveying  title  thereto  is  by  deed.  Bates  t. 
Hall,  98  Pac.  3,  4,  44  Colo.  300. 

Under  the  Constitution  and  statutes  of 
this  state,  a  water  right  Is  "real  property," 
and  is  an  appurtenance  to  the  land  irrigated 
by  the  use  of  such  water.  Paddock  v.  Clark, 
126  Pac.  1053,  1054,  22  Idaho,  498. 

A  water  permit  is  not  "real  property" 
under  Rev.  Codes,  §  3056.  Speer  v.  Stephen- 
son, 102  P^c.  365,  368,  16  Idaho,  707. 

A  water  right  is  "real  property"  under 
the  express  provisions  of  Rev.  Codes  1905,  | 
3056,  and  one  who  has  actually  diverted  the 
water  of  a  stream  to  a  beneficial  use  is  in 
actual  possession  of  such  property;  such 
possession  constituting  actual  notice  to  any 
person  who  subsequently  applies  to  the  state 
engineer  for  a  permit  to  appropriate  and  di- 


vert the  water  of  the  same  stream.    Nlelson* 
V.  Parker,  115  Pac.  488^  490, 19  Idaho»  727. 

A  vmter  right  is  real  estate,  and  must 
be  conveyed  as  real  estate;  aild,  where  one 
has  a  valid  water  permit  issued  to  him  by  the 
state  engineer,  he  cannot  convey  the  watet 
right  secured  thereby  by  simply  handing  the 
I)ermit  to  a  would-be  purchaser.  Gard  t. 
Thompson,  123  Pac.  497,  502,  21  Idaho,  485. 

A  "water  right"  is  the  legal  right  to  the 
use  of  any  unai;^propriated  water  of  any  nat- 
ural stream,  water  course,  or  source  of  sup- 
ply, and  exists  only  in  contemplation  of  law, 
and  is  for  purposes  of  taxation  "personal 
proj^rty,"  within  Const,  art.  12»  |  17,'  and 
PoL  Code,  1895,  §t  16,  3680,  defining  "proper- 
ty" as  including  money,  franchises,  and  oth- 
er things  cajmble  of  private  ownership,  and 
defining  "real  estate"  as  including  the  pos- 
session or  ownership  of  land,  mines,  minerals, 
and  quarries,  and  "improvements,"  as  includ- 
ing aU  buildings,  structures,  etc,  and  "per- 
sonal property"  as  including  everything 
which  is  the  subject  of  ownership,  not  in- 
cluded within  real  estate  or  improvements, 
so  that  under  section  3716,  providing  that  the 
personal  property  and  franchises  of  water 
companies  must  be  assessed  in  the  district 
where  the  principal  works  are  located,  a  wa- 
ter company  owning  a  water  right  without 
the  limits  of  a  school  district  and  conveying 
water  by  pipe  lines  Into  the  district,  where 
it  is  distributed  to  the  inhabitants  thereof, 
is  properly  assessed  In  the  district;  that  be- 
ing the  place  of  business  and  principal  works 
of  the  company.  Helena  Waterworks  Co.  v. 
Settles,  95  Pac.  838,  37  Mont  237. 

1U3AI<  RIGHTS 

See  Contracts  Concerning  Real  Rights. 

REAL.  VALUE 

Act  May  20,  1890  (Ky.  St  1903,  {  3915), 
prohibiting  trusts  to  regulate  the  price  of 
any  article  or  to  limit  the  amount  of  any 
article,  and  Acts  1906,  p.  429,  c.  117,  legalis- 
ing the  pooling  of  farm  products,  when  c<hi- 
strued  in  connection  with  Const,  t  1^8,  re* 
quiring  the  Legislature  to  pass  laws  to  pre- 
vent trusts,  pools,  etc.,  to  depredate  any  ai> 
tide  below  its  "real  value,"  or  to  enhance  its 
cost  above  its  real  value,  are  not  invalid  be- 
cause uncertain,  for  the  standard  fixed  is 
"real  value,"  which  is  "market  value,"  at  a 
sale  under  normal  conditions^  unaffected  by 
any  combination  of  producers  or  dealers 
whose  object  is  to  create  an  abnormal  con- 
dition in  the  -market,  and  is  susceptible  of 
proof  by  proof  of  preexisting  facts.  The 
court,  in  distinguishing  this  holding  from  a 
previous  decision  declaring  a  statute  prohibit- 
ing railroads  from  charging  "more  than  a 
Just  and  reasonable  rate  of  toll"  unconstitu- 
tional, because  of  uncertainty  in  determining 
;vhat  would  be  a  just  and  reasonable  rate  of 
toll,  said:  "There  is  a  naarked  difference  be- 
tween the  qualities  of  the  'real  value'  of  an 
article,  and  '];easo&able  compensation'  fur 
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a  flerrlee.  The  latter  may  depend  alone  up- 
on the  opinion  of  the  trier  of  the  fact ;  the 
former  is  itself  a  fact  susceptible  of  proof 
and  exact  asoertainment"  Commonwealth 
T.  International  Harvester  Ga,  115  S.  W.  708, 
7U,  712, 131  Ky.  551,  188  Am.  St.  Rep.  256. 

REALIZE 

There  is  no  material  difference  between 
the  words  "apparent"  and  "reasonably  ap- 
parent,*' as  used  in  an  instruction,  in  an  ac- 
tion for  injuries  sustained  in  a  railroad  cross- 
ing accident,  making  the  doctrine  of  discov- 
ered peril  applicalHe  If  the  employ^  on  the 
engine  saw  the  person  injured  on  the  track, 
and  it  was  apparent,  or  reasonably  apparent, 
that  he  would  not  get  off,  and  the  words 
''realized  his  peril."  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  y.  Reynolds  (Tex.)  115  S.  W. 
340,  343. 

REALTY 

See  Real  Property. 

BEAI.TT  GOMPANT 

As  trading  corporation,  see  Trading  Cor- 
poration. 

REAMING  MACHINE 

A  "reaming  machine"  is  a  heavy,  cum- 
bersome device,  whidb  reams  or  enlarges  bolt 
holes  already  drilled.  American  Car  & 
Foundry  Co.  v.  Thomtoa,  188  Fed.  U4,  -116, 

105  C.  O.  A.  88. 

.» 

REASON 

See  By  Reason  of;  Detlironement  of 
Reason;  Good  and  Lawful  Reasons; 
Good  Reason  to  Believe;  If  for  any 
Reason ;  Sound  Reason. 

Any  reason,  see  Any. 

Reasom  for  appeal 

The  "reasons  of  appeal,'*  in  a  patent  ap- 
peal, are  in  the  nature  of  the  ordinary  as- 
signments of  error  in  actions  at  law  or  in 
equity.  Horine  v.  Wende,  29  App.  D.  C.  415, 
422. 


for  dismissal 

The  term  'Reasons  for  dismissal,"  in 
Code  Pub.  Gen.  Laws  1904,  art  77,  t  53,  au- 
thorizing the  board  of  school  trustees  to  re- 
move teachers  at  their  election,  after  notice 
in  writing,  giving,  when  required  by  the 
teacher,  the  reasons  for  dismissal,  is  not 
satisfied  where  the  letter  notifying  the  teach- 
er states  that  the  trustees  believe  it  for  the 
best  Interest  of  the  school  that  her  services 
be  dispensed  with,. and  is  insufficient  Un- 
derwood V.  Board  of  County  School  Com'rs  of 
Prince  George's  County,  63  Atl.  221,  223, 103 
Md.  181. 
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REASONABLE 

See  If  Reasonable. 

'The  Standard  Dictionary  gives  a  defini- 
tion of  'reasonable'  which  includes  five  differ- 
ent meanings.  The  first  is:  'Conformable  to 
reason;  such  as  is  rational,  fitting,  or  prop- 
er ;  sensible ;  as  a  reasonable  view/  "  Houston 
A  T.  C.  R.  Co.  V.  Everett  (Tex.)  66  S.  W. 
17,  18. 

An  act  is  ''reasonable"  when  it  is  con- 
formable or  agreeable  to  reason.  A  "reason- 
able act*'  signifies  such  an  act  as  the  law  re- 
q.uires  or  permits,  McCarty  v.  Natural  Car- 
bonic Gas  Co.,  81  N.  E.  ^9,  553, 189  N.  Y.  40, 
13  L.  R.  A.  (N.  S.)  465,  12  Ann.  Cas.  840  (cit- 
ing 1  Blackstone's  Com.  70 ;  2  Bouv.  [Rawle's 
Rev.]  828). 

What  is  reasonable  is  not  necessarily 
what  is  best,  but  what  is  fairly  appropriate 
to  the  purpose  under  all  the  circumstances. 
The  scope  of  the  term  "reasoiiLable*'  as  re- 
gards any  situation  must  be  measured,  hav- 
ing regard  to  the  fundamental  principles  of 
human  liberty  as  understood  at  the  time  of 
the  formation  of  the  Constitution,  adapting 
the  same  to  modem  conditions.  Bonnett  v. 
Valuer,  116  N.  W.  885,  888,  136  Wis.  193,  17 
L.  R.  A.  (N.  S.)  486.  128  Am.  St  Rep.  1061. 

The  word  "reasonable"  is  a  term  ditficult 
of  definition,  and  usually  it  must  be  consld-  . 
ered  .with  the  facts  of  the  particular  contro- 
versy in  determining  Its  force  and  latitude. 
It  is  sometimes  used  to  express  that  which 
is  appropriate  and  necessary.  It  imports 
what  is  ordinary  or  usual  under  the  circum- 
stances of  the  case.  Rexroth  y.  Hollowajr, 
90  N.  B.  87,  88,  45  Ind.  App.  36. 

In  an  aotion  for  personal  injuries  from 
a  defective  sidewalk,  there  was  no  error  in 
refusing  an  instruction  in  which  the  word 
'^reasonable"  was  defined  to  mean  "in  a  rea- 
sonable manner ;  consistent  with  reason ;  In 
a  moderate  degree;  tolerably."  The  def- 
inition seems  to  have  been  taken  from  the 
dictionaries,  which  are  not  always  reliable 
when  used  in  a  court  of  law.  It  Is  true  "tol- 
erably" is  treated  by  such  authors  or  synony- 
mous with  "reasonable,''  but  it  Is  not  always, 
if  ever,  so  understood.  As  used  by  the  people 
it  does  not  mean  "reasonable,"  but  on  the 
contrary  to  indicate  an  iadiffeient  oohditlon 
or  state.  The  word  "reasonable"  was  sufiS- 
cient  in  itself  for  the  purpose,  and  did  not 
require  definition.  York  v.  City  of  Everton, 
97  S.  W.  604,  607,  121  Mo.  App.  640. 

In  an  action  against  a  carrier  fOr  tn* 
juries  to  a  passenger  by  the  starting  of  a 
train  while  he  was  alighting,  aa  instruction 
that  It  was  the  duty  of  the  carrier  to. stop 
the  train  a  sufficient  time  to  permit  passengers 
to  leove  the. car. with  safety  was  properly 
modified  by  changing  the  word  "sufficient"  to 
^'reasonable,!'  A  "sufficient"  time,  where  the 
passenger  acts  with  "reasonable"  diligence,  Is 
but  tantamount  to  giviug  the  passenger  a 


REASONABLE 


146 


REASONABLE  AMOUNT 


reasonable  opportunity  to  alight  '  BacrilLge^ 
V.  St  Louis,  I.  M.  &  S.  R.  Co.,  86  S.  W.  94, 
95,  87  S.  W.  814,  73  Ark.  54a 

The  word  "reasonable"  id  generic,  and 
difficult  of  adequate  definition.  As  used  In 
Greater  New  York  Charter  (Laws  1897,  p. 
500,  c.  378)  {  1406,  relating  to  the  power  of 
certain  Judges,  to  certify  that  it  Is  reason- 
able that  a  <^d.rge  of  misdemeanor  should  be 
prosecuted  by  indictment,  the  word  should 
be  construed  as  equivalent  to  just  proper, 
fair,  or  equitable.  People  v.  Butts,  105  N.  Y. 
Supp.  677,  678,  121  App.  Div.  226. 

As  used  In  th^  Greater  New  York  char- 
ter providing  that  if,  before  the  commence- 
ment of  any  trial  in  the  Court  of  Special 
Sessions,  certain  Judicial  officers,  including 
a  Judge  authorized  to  hold  a  Court  of  Gener- 
al Sessions  of  the  Peace  for  the  county  of 
New  York,  shall  certify  tiiat  it  is  reasonable 
that  such  charge  shall  be  presented  by  indict- 
ment, the  con  it  of  Special  Sessions  shall  be 
divested  of  Jurisdiction  thereof,  the  word 
**reasonable"  means  "Just,  proper,  fair,  equi- 
table." People  V.  Rosenberg,  112  N.  Y.  Supp. 
ai6,  318,  59  Misc.  Rep.  342. 

The  constitutional  provision  that  duties 
and  excises  must  be .  "reasonable''  was  not 
designed  to  give  the  Judicial  department  the 
right  to  revise  the  decisions  of  the  Le^sla- 
•  ture  as  to  the  policy  and  expediency  of  an  ex- 
cise. The  court  cannpt  declare  a  tax  or  ex- 
cise Illegal  and  void,  W  being  unreasonable, 
unless  it  Js  unequal,  or  plainly  and  grossly 
oppressive,  and  contrary  to  common  right 
Mlnot  V.  Winthrop,  38  N.  fe.  512,  516,  162 
Mass.  113,  26  Im  R.  A.  259  (quoting  and  adopt- 
ing definition  in  Connecticut  Mut  Life  Ins. 
Go.  V.  Commonwealth,  133  Mai^.  161,  163). 

^he  word  '^reasonable"  limits  the  police 
I)Ower,  both  a*s  to  subjects  to  be  regulated 
and  the  character  of  the  regulation,  by  ex- 
press constitutional  Inhibition  and  the  Judg- 
ment of  the  Judiciary  as  to  what  is  within 
the  realm  of  such  subjects,  and  reasonable 
and  fair  doubts  in  all  cases  are  sufficient  to 
turn  the  scales  in  favor  of  legislative  au- 
thority whenever  it  shall  have  been  asserted. 
State  ex  rel.  Milwaukee  Medlcial  College  v. 
Chittenden,  107  N.  W.  500,  517, 127  Wis.  46a 

As  i«st  or  liOBAit 

"Reasonable'*  means  Just  honest  State 
V.  Churchill,  100  Pac.  309,  314,  52  Wash.  210. 

The  word  "reasonable,"  as  used,  in  an 
instruction,  means  governed  by  reason; 
agreeable  to  reason;  and  its  synoAyms  are 
Just  and  honest.  "Satisfactory"  means  re- 
lieving the  mind  of  doubt  or  uncertainty,  and 
enabling  it  to  rest  with  confidence.  "Proba- 
ble" means  capable  of  being  proved ;  having 
more  evidence  for  than  against  And  the  in- 
struction is  erroneous,  for  accused's  explana- 
tiooi  of  the  possession  of  stolen  property  may 
or  may  not  be  reasonable,  probable,  satisfac- 
tory, or- true,  yet  if  In  the  minds  of  the  Jury 


it  creates  a  reasonable  doubt  of  his  guilt,  he 
is  entitled  to  an  acquittal,  and- the  burdefn  is 
thrown  on  the  prosecution  to  establish  th* 
falsity  of  it  beyond  a  reasonable  doubt 
State  v.  Trosper,  109  Pac.  868,  850,  41  Mdnt. 
442.  .  . 
As  rational 

An  instruction  that  if  the  accuse^  lulled 
decedent  In  sudden  passion,  and  not  in  de- 
fense against  an  attack  "reasonably  produc- 
ing a  rational  fear"  of  death  or  serious  in- 
Jury,  he  should  be  found  guilty  of  man* 
slaughter,  was  not  erroneous  in  using  the 
word  "rational,"  rather  than  "reasonable/' 
especially'  where  a  stibs^uent  <diairge  foUy 
submittc^d  the  issue  of  self^efense.  The 
word'  "rational,"  in  the  conneet&on  here  used. 
Is  more  favorable  than  the  word  "reason- 
able." A  fear  might  be  rational,  and  not 
reasonable.  .  Christian  v.  State,  79  S.  W.  562, 
563, 46  Tex.  Cr.  R.  47. 

Tolerably  not  synonymoiu 

The  dictionary  definition  of  "reasonable'* 
as  synonymous  with  "tolerably"  is  not  always 
reliable  when  the  term  is  used  in  law.  York 
V.  City  of  Everton,  97  S.  W.  604,  ^7, 121  Mo. 
App.  640. 

REASONABr.£  ACCOMMODATIONS 

The  word  "reasonable,"  as  used  in  Civ. 
Code  1902,  §  2157,  reaulting  every  railroad  ^ti) 
furnish  "reasonable"  accommodations  for  the 
convenience  and  safety  of  passengers,  was  in- 
tended to  have  a  broad  meaning,  and  signifies 
that  the  accommodations  shall  be  reasonable, 
as '  distinguished  from  eltreme  luxury  or 
scantiness — that  is,  sufficient  for  all  r^son- 
able  purposes — and  further  conveys  the 
meaning  that  reasonable  efforts,  cenflJ^ering 
all  the  circumstances,  must  be  made  to  pro- 
Tide  such  sufficient  accommodatioBs.  .  In  an 
action  by  a  passenger  against  ^  railroad  com- 
pany for  ImJury,  caused  by  the  negligent  and 
wanton  breach  of  duty  by  the  defendant  to 
provide  for  the  safety  of  its  passengers,  an 
instruction  requiring  the  carrier  to  use  "suf- 
ficient" accommodations,  instead  of  "rfea- 
sonable"  accommodations,  as  required  by  stat- 
ute, was  dot  erroneous,  where  from  another 
instructidn  given  it  was  manifest  that  the 
court  ^d  not  intend  to  convey  to  the  Jury  by 
use  of  the  word  "sufficient"  any  meaning  be- 
yond that  Intended  by  "reasonable"  as  used 
in  the  statute,  and  in  that  connection  read 
to  the  Jury  the  section  of  the  statute  requiring 
railroad  companies  to  furnish  "reasonable" 
accommodations,  Anderson  v.  South  Caro- 
Una  &  G.  H.  Co.,  61  S.  E.  1096,  1098.  81  S. 
C.  1. 

BEASOHABIiB  AMOVVT 

Under  a  requirement  that  a  health  of- 
ficer's salary  shall  be  fixed  at  a  reasonable 
amount  it  was  held  that  a  "reasonable 
amount"  meant  an  amount  commensurate 
with  the  services,  estimated  from  past  ex- 
perience and  present  conditions  whidi  he 
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would  be  required  to  x>erfonii  Coring  tbe 
year.  Bniler  County  v.  Gardner  (Ky.)  96  8. 
W.  682,  683  (citing  Center's  Adm*r  t.  Breath- 
itt County,  90  &  W.  1064,  28  Ky.  Law  Rep. 
1003). 

REASOVABIiE  AHO  OKPINABT  GABJB 

"Beaaonable  and  ordinary  care*'  depend! 
largely  on  the  drcumstancea  of  each  particu- 
lar case,  and  is  such  care  as  a  person  of  rea- 
sonable and  ordinary  prudence  and  skiU 
would  reasonably  exercise  under  the  same  or 
similar  circumstances.  Couslneau  v.  Muske- 
son  TracUon  A  Lighting  Co.,  108  N.  W,  720, 
722, 145  Mich.  314. 

BBASOlf ABLS    AHD    WELXf-OBOTTHD- 


The  phrase  a  "reasonable  and  well- 
grounded  belief,"  in  an  instruction  that  a 
homicide  is  justifiable  by  one  without  fault 
who  is  attacked  by  another,  where  the  cir- 
cumstances furnish  reasonable  ground  for  ap- 
prehending a  design  to  take  life,  provided  the 
belief  is  a  reasonable  and  well-grounded  be- 
lief, etc,  means  that  accused  actually  and  in 
good  faith  believed  that  he  was  then  tn  dan- 
ger, and  that  he  had  reason  and  cause  for 
such  belief.  Wells  v.  Territory,  78  Pac.  124, 
130,  14  Okl.  436. 

BEASOKABXiE  ATTOBHET^B  FEE 

See,  also.  Reasonable  Compensation. 

The  statute  allowing  a  reasonable  attor- 
ney's fee  In  an  action  on  a  fire  policy  means 
such  a  fee  as  would  be  reasonable  to  pay  an 
attorney  for  prosecuting  the  action.  Mer- 
chants' Fire  Ins.  Co.  v.  McAdams,  116  S.  W. 
176,  178,  88  Ark.  660. 


nary  prudence  under  like  drcumstaneea.  B«a* 
son  to  know  a  fact  is  audi  as  would  apprise 
a  person  of  ordinary  prudence  of  it"  Lewis 
T.  Commonwealth,  131  8.  W.  617,  610, 140  Ky. 


See  Reasonable  Diligence  and  Care. 
See,  also.  Reasonable  Exertion. 

The  standard  of  "reasonable  care"  is 
that  of  the  man  of  average  foresight  and 
prudence,  and  is  to  be  determined  by  that 
which  is  usual  and  ordinary.  Sharpsburg 
Sand  Co.  r.  Monongahela  R.  ConsoL  Coal  A 
Coke  Co.,  146  Ted.  424,  426. 

"Reasonable  care"  is  such  care  as  an 
ordinarily  prudent  person  will  usually  exer- 
cise under  like  circumstances.  Cincinnati, 
N.  O.  A  T.  P.  Ry.  Co.  v.  McElroy,  142  S.  W. 
1009,  1011,  146  Ky.  668 ;  Northern  Alabama 
R.  Co.  V.  Mansell,  36  South.  459,  463, 138  Ala. 
648  (citing  Holland  v.  Tennessee  Coal,  Iron 
A  R.  Co.,  8  South.  624,  91  Ala.  444,  12  L.  R. 
A  232;  Dresser  on  Employers'  Liability,  pp. 
194,  196). 

"Reasonable  care"  is  the  care  which  a 
prudent  person  would  use  in  like  agencies 
and  under  like  circumstances.  Missouri,  K. 
A  T.  R.  Co.  V.  Webb,  97  fi.  W.  1010,  1012, 
8  Ind.  T.  280. 

**  'Reasonable  care'  is  such  care  as  may 
be  reaaonably  expected  ol  a  person  e£  ordi- 


"Reasonable  care^'  Is  such  care  as  a  per- 
son of  ordinary  prudence  would  take  under 
similar  circumstances  to  avoid  accidents,  in 
view  of  the  risks  incurred.  Reiss  v.  Wil- 
mington City  Ry.  Co.  (Del.)  67  Atl.  163,  154 ; 
Smlthers  v.  Wilmington  City  Ry.  Co.  (Del.) 
67  Atl.  167,  168,  6  PennewUl,  422. 

"Reasonable  or  ordinary  care**  is  such 
care  as  an  ordinarily  prudent  person  will 
usually  uso  under  circumstances  the  san^e  or 
similar  to  those  proven  in  a  particular  case. 
West  Kentucky  Ck)al  Co.  v.  Davis,  128  S.  W. 
1074,  1077,  138  Ky.  667. 

"Reasonable  care"  is  that  degree  of  care 
which  an  ordinarily  prudent  person  would  ex- 
ercise taking  into  consideration  the  dangers 
to  be  apprehended  and  guarded  against  which 
a  statute  intended  to  obviate.  Richardson  v. 
£1  Paso  Consol.  Gold  Mining  Co.,  118  Pac 
982,  986,  61  Colo.  440. 

"Reasonable  care,"  as  applied  to  the  care 
to  be  used  in  respect  to  carpets  by  <me  who 
received  them  to  be  cleaned,  was  such  care 
as  an  ordinarily  prudent  man  would  take 
under  like  circumstances  with  respect  to  his 
own  property.  Bowen  v.  Isenberg  Bros.  O). 
(Del.)  67  Atl.  152,  153,  6  PennewiU,  230. 

The  "reasonable  cai«"  which  an  em* 
ployer  is  obligated  to  use  is  that  care  whieh 
a  man  of  ordinary  prudence  in  the  same  line 
of  business  would  be  expected  to  exercise  to 
secure  his  own  safety  were  he  doing  the 
work.  Sterne  v.  Mariposa  Commercial  A 
MiniDg  CJo.,  97  Pac.  66,  69,  163  Cal.  516  (cit- 
ing Westinghouse  Electric  A  Mfg.  Co.  v. 
Heimlich,  127  Fed.  94,  62  C.  C.  A.  92). 

Whether  an  injured  servant  was  guilty 
of  contributory  negligence  depends  upon 
whether  he  was  exercising  "reasonable  care," 
which  is  such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  the  same  con- 
ditions and  circumstances.  Jenney  Electric 
Mfg.  (3o.  V.  Flannery  (Ind.)  98  N.  E.  424,  428. 

In  an  action  for  injuries  to  an  employe 
caused  by  the  negligence  of  his  employer^ 
"reasonable  care,"  as  used  in  the  instructions 
defining  the  obligations  of  the  parties,  is 
such  care  as  a  reasonably  prudent  m^n  would 
exercise  under  like  circumstances  and  con- 
ditions to  those  shown  in  the  evidence.  Den- 
ver A  R.  O.  R;  CJo.  V.  Norgate,  141  Fed.  247, 
269,  72  a  C.  A.  366,  6  L^  R.  A.  (N.  8.)  981* 
6  Ann.  Cas.  448. 

Plaintiff,  who  was  working  on  defend- 
ant's building,  was  injured  while  riding  on  a 
freight  levator,  owing  to  the  same  tipping 
to  one  side.  There  was  a  sign  plearly  visible, 
which  stated  that  passengers  were  not  al- 
lowed to  ride  on  the  elevator.  It  had.  been 
inspected  and  found,  in  good  oonditlQa  a  week 
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before  tbe  aoddent,  and  was  foiind  In  good 
condition  Immedlat^y  after  the  accident,  and 
Idalntur  was  told  to  get  npon  the  elevator 
by  a  servant  of  defendant,  who  was  an  "oiler" 
and  had  no  authority  to  give  such  directions* 
Held,  that  there  was  no  ab^enee  of  "reason- 
able care"  on  the  part  of  defendant  Mc- 
Gulrk  Y.  Manhattan  Life  Ins.  Oo^  99  N.  Y. 
Supp.  536,  587,  50  Misc.  R^.  590  (citing 
Hubener  v.  Helde,  76  N.  Y.  Supp.  758,  73  App. 
Blv.  200). 

As  fl;oTenied  by  elroiuiuitaiiees 

What  Is  "reasonable  care"  largely  de- 
pends on  the  peculiar  drcnmstances  of  the 
given  situation.  Feeney  v.  Wabash  R.  Co., 
«9  S.  W.  477,  479,  123  Mo.  App.  420; 

"Reasonable  care"  is  a  relative  term. 
What  constitutes  Its  exercise  by  a  motorman 
in  the  middle  of  a  block  may  be  entirely  In- 
adequate at  a  street  Intersection.  The  neces- 
sity for  Its  exercise  by  the  motorman,  how- 
ever, Is  present  over  his  entire  route,  but  In 
varying  degree,  depending  upon  circum- 
stances, and  the  absence  or  presence  of  peril 
to  travelers  In  the  street  Solomon  v.  Buf- 
falo R.  Ck».,  89  N.  Y.  Supp.  99,  101,  96  App. 
Dlv.  487. 

What  constitutes  "reasonable  care"  In  a 
particular  case  depends  on  the  Circumstances, 
on  the  nature  of  the  company's  undertaking, 
on  the  confidence  which  it  Invites,  and  on  the 
value  and  character  of  the  deposit  Intrusted 
to  its  care  Masonic  Temple  Safety  Deposit 
Oo.  y.  Langfelt,  117  111.  App.  652,  656. 

The  "reasonable  care*'  which  persons  are 
bound  to  take,  in  order  to  avoid  injury  to 
others,  is  proportionate  to  the  probability  of 
Injury  that  may  arise  to  others.  And  where 
a  person  does  what  is  more  than  ordinarily 
dangerous^  he  \^  bound  to  use  more  than 
ordinary  care.  J.  G.  Christopher  Co.  v.  Rus- 
sell, 58  South.  45,  47,  63  Fla.  191,  Ann.  Cas. 
1918C,  564. 

"Reasonable  care"  demands  Increased 
watchfulness  and  greater  caution  in  propor- 
tion to  the  dangerous  nature  of  the  instru- 
mentality employed;  that  Is,  "due  care" 
means  care  which  is  reasonably  commensu- 
rate with  a  known  danger  and  the  serious- 
ness of  the  consequences  which  are  liable  to 
follow  its  omission.  Brown  v.  West  River- 
side Coal  Co.,  120  N.  W.  732,  734,  148  Iowa, 
662,  28  L.  R.  A.  (N.  S.)  1260. 

"Reasonable  care"  is  su(di  care  as  an 
ordinarily  reasonable  and  prudent  person 
exercises  with  respect  to  his  own  affairs  un- 
der like  circumstances.  The  term  Is  a  rela- 
tive one  and  what  under  one  set  of  circum- 
stances would  be  due  care  would  under  other 
circumstances  be  negligence.  Raymond  v. 
Portland  R,  Co.,  62  Atl.  602,  604,  100  Me. 
529,  3  Ll  R.  A.  (N.  S.)  94. 

The  terms  "reasonable  care"  and  '^ordf- 
nary  care"  are  often  used  as  convertible 


terms  and  are  generally  so  nnderstoodL 
Henoe  an  Instruction  using  the  term  "rea- 
scalable  care"  Instead  of  "ordinary  care"  in 
explaining  the  quantum  of  care  to  be  exerda* 
ed  by  the  employer  to  make  rules  and  regnla* 
tlons  for  the  protection  of  Its  employes  did 
not  tend  to  confuse  and  mislead  the  Jury. 
Texas  &  N.  O.  R.  Co.  v.  Walker  <Teli)  125 
8.  W.  99,  100,  106. 

"Reasonable  care"  under  existing  circum- 
stances is  what  a  person  has  the  right  to  re- 
quire of  another,  and  the  degree  of  care  re- 
quired Increases  with  any  Increase  of  the 
apparent  danger  Involved  in  its  absence,  or 
with  the  increased  power  of  control  of  one 
of  the  parties  whose  conduct  is  In  question. 
Gardner  v.  Boston  Elevated  Ry.  Co.,  90  N.  E. 
534,  535,  204  Mass.  213. 

"Reasonable  care,"  which  a  street  car 
passenger  is  required  to  exercise  in  alighting 
from,  a  car,  is  such  care  as  a  person  of  ordi- 
nary prudence  would  exercise  under  similar 
circumstances;  such  care  being  proportioned 
to  the  risk  Incurred.  Elliott  v.  Wilmington 
City  Ry.  Co.  (Del)  73  Atl.  1040, 1042, 6  Penne- 
wiU,  570. 

By  "reasonable  or  ordinary  care,**  which 
is  the  care  the  master  Is  required  to  exercise 
toward  his  servant,  Is  meant  such  care  as  a 
man  of  ordinary  prudence*  would  exercise  un- 
der similar  circumstances,  ^els  v.  St  Louis 
Brewing  Ass'n,  104  S.  W.  99, 101,  205  Mo.  638. 

A  neiaster  is  bound  to  use  "reasonable 
care"  in  securing  the  en^>loy6  a  reasonably 
safe  place  to  woiic  and  to  be  reasonably  care- 
ful in  warning  the  servant  of  any  special  and 
peculiar  dangers  incident  to  some  particular 
locality  concerning  which  the  master  is  ad- 
vised, or  should  be  advised,. if  lie  has  been 
reasonably  careful;  the  word  "reasonable" 
being  one  of  no  precise  deAaition»  but -vary- 
ing in  signlficalion  with  the  circumstances  of 
each  particular  case.  Co-opera ot  Telephone 
Co.  V.  St.  Clair,  168  Fed.  045,  647,  94  C.  a  A. 
109. 

"Reasonable  care"  is  a  relative  term,  to 
be  determined  by  tlio  surroundings  of  each 
case  and  the  dangers  to  be  apprehended  and 
avoided.  The  construction  of  a  platform  may 
be  such  that  a  very  high  degree  of  care  wlU 
be  required  in  Its  construction  and  mainte- 
nance. •  •  •  There  are  depressions  and 
steps  In  sidewalks  which  the  law  recognizes 
as  not  negligent  and  the  risk  of  which  the 
traveler  must  assume  and  guard  against.  We 
are  not  prepared  to  say  that  a  hole  six  inches 
deep  and  containing  a  loose  obstacle  in  its 
bottom  would  not  constitute  negligence  even 
in  a  sidewalk.  We  think  it  evidently  would 
constitute  negligence  when  existing  in  a  plat- 
form upon  which  passengers  are  invited  to 
step  when  alighting  from  cars.  A  passenger 
has  a  right  to  assume  that  such  platform  is 
reasonably  safe.  He  must  alight  with  reason- 
able expedition. .  Others  may  BlUfitt  before 
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blm  and  partially  obstmct  bl«  ylew.  He  may 
be  boldlng  his  traveling  bag  or  packages, 
which  may  also  somewhat  Interfere  with  his 
vision.  Crowe  v.  Michigan  Cent  R.  Co.,  106 
N.  W.  396,  897, 142  Mich.  692  (citing  St  Louis. 
I.  M.  &  S.  Ry.  Co.  V.  Harnett  45  S.  W.  550,  65 
Aric.  255;  Johns  v.  Charlotte,  C.  &  A.  R.  Co^ 
17  S.  B.  698,  29  S.  C.  162,  20  L.  R.  A.  520,  39 
Am.  St  Rep.  709). 

"Reasonable  and  ordinary  care,**  which 
In  law  have  the  same  meaning,  Is  the  care 
which  reasonable  and  prudent  men  use  under 
like  circumstances,  and  must  be  measured  by 
the  character,  risk,  and  exposure  of  the  busi- 
ness; and  the  degree  required  is  higher  where 
life  or  limb  is  endangered.  Reasonable  or  or- 
dinary care  cannot  be  determined  abstractly, 
for  what  would  be  such  care  In  one  ease  might 
be  gross  negligence  in  another,  and  therefore 
whether  such  care  has  been  exercised  de- 
pends upon,  and  can  only  be  determined  by, 
the  facts  in  each  particular  case»  and  is  gen- 
erally a  question  of  fact  for  the  jury  to  deter- 
mine. Johnson  v.  Union  Pac  Coal  Co.,  76 
Pac  1089,  lOeO,  28  Utah,  46^.67  L.  R.  A.  506 
(citing  Cayzer  v.  Taylor  [Mass.]  10  Gray,  274, 
69  Am.  Dec.  317;  Nltro-Glycerine  Case,  15 
WaU.  524,  538,  21  L.  Ed.  206;  Boyle  v.  Union 
Pac.  Ry.  Co.,  71  Pac.  988,  991,  25  Utah,  422, 
430;  Shearman  &  Redfleld,  Neg.  {  195;  Bai- 
ley's Mast.  Llab.  p.  101 ;  Titus  v.  Bradford, 
B.  &  K.  R.  Co.,  20  AU.  517,  518,  136  Pa.  618, 
626,  20  Am.  St.  Rep.  944;  Dlckert  v.  Salt 
Lake  City  Ry.  Co..  59  Pac.  95,  20  Utah,  394). 

Electric  companies  are  bound  to  use  "rea- 
sonable care*'  In  the  construction  and  main- 
tenance of  their  lines  and  apparatus  T^is 
care  varies  with  the  risks  to  be  apprehen(}ed 
from  negligence.  Where  the  wires  carry 
strong  and  dangerous  currents  of  electricity, 
and  the  result  of  negligence  may  be  exposure 
to  death  or  serious  accident  ct  high  degree  of 
care  Is  required.  Under  such  circumstances 
"reasonable  care**  and  a  ^high  degree  of  dili- 
gence** may  be  deemed  to  be  synonymous* 
GUbert  y.  Duhith  General  Electric  Co.,  100  N. 
W.  663,  655,  93  Mlnuv  99,  106  Am.  St  Rep. 
430. 

The  better  doctrine  Is  that  care  or  the 
want  of  It  is  not  to  be  measured  arbitrarily 
according  to  fixed  definitions  as  "slight  care,** 
"ordinary  care,'*  or  "extraordinary  care,"  or 
''slight  negligence**  or  "gross  negligence,**  al- 
though an  these  phrases  are  used  somewhat 
loosely  by  courts  and  law  writers,  but  it  Is 
to  be  measured  by  reasonableness,  under  all 
the  clrcunistanees  of  the  particular  inquiry. 
The  only  true  measure  Is  "reasonable  care.** 
And  that  expression  has  been  declared  by  the 
courts  in  England  and  elsewhere  to  be  synon- 
ymous vdth  "ordinary  care.**  "Reasonable 
care*'  is  a  relative  term,  and  what  is  neason- 
able  care  in  a  given  case  depends  upon  many 
considerations.  What  woul^  be  reasonable 
care  under  some  conditions  would  clearly  be 
negligence  in  others.    Reasonable  care  and 


vigilance  vary  according  to  the  exigencies 
which  require  vigilance  and  attention.  They 
relate  to  the  work  to  be  done,  to  the  instru- 
mentalities to  be  used,  to  the  dangers  that 
may  result  from  their  use,  to  the  varying  du- 
ties owed  by  those  who  supply  or  use  them. 
And  In  all  cases  "reasonable  care**  means 
such  care  as  reasonable  and  prudent  men 
used  under  like  circumstances.  Caven  v.  Bod- 
well  Granite  Co.,  59  Atl.  285,  287,  99  Me.  278 
(citing  Fletcher  y.  Boston  &  M.  R.  R.  [Mass.] 
1  Allen,  9,  79  Am.  Dec.  695;  Bigelow  v.  Reed, 
61  Me.  325;  Palmer  v.  Penobscot  Lumbering 
As8*n,  88  Atl.  108,  90  Me.  193;  Sawyer  y.  J. 
M.  Arnold  Shoe  Co.,  38  Atl.  333,  90  Me.  369; 
Cayzisr  v.  Taylor  [Mass.]  10  Gray,  274,  60 
Am.  Dec.  317;  Cunningham  y.  Hall  [Mass.] 
4  Allen,  268;  Holly  v.  Boston  Gaslight  Co. 
[Mass.]  8  Gray,  123,  60  Am.  Dec.  233). 

One  operating  an  automobile  and  a  pedes- 
trian using  the  streets  must  exercise  "reason- 
able care**  to  prevent  accidents,  and  sooh  care 
must  be  in  proportion  to  the  danger  or  the 
peculiar  risks  In  each  case.  The  operator  of 
an  automobile  must  use  ordinary  care  in  Its 
operation  and  move  it  at  a  reasonable  rate  of 
qi)eed  and  slow  it  up  or  stop,  if  need  be,  where 
danger  is  Imminent;  and  greater  caution  Is 
required  at  crossings  and  in  the  more  throng- 
ed .streets  of  a  city  than  in  the  less  olwtructed 
streets  In  the  open  or  snbfiirban  parts,  and 
there  Is  a  like  duty  to  exercise  reasonable 
care  on  the  part  of  the  pedestrians.  Hannl- 
gan  V.  Wright  (Del)  68  AtL  2M,  236v  5  Penne- 
will,  537. 

<  • 

As  high  deggee  of  care 

The  term  "high  degree  of  care,**  when 
used  in  an  Instruction  which  gave  no  stand- 
ard of  care,  and  thus  deprived  a  comparison 
between  "ordinary  care,**  and  a  '^Igh  degree 
of  care,*'  held  not  to  be  the  legal  equivalent 
of  "reasonable  care.**  Van  Blarcom  y.  Cen- 
tral Ry.  Co.  of  New  Jersey,  60  Atl.  182,  72  N. 
J.  Law,  33. 

An  instractlon  that  the  law  is  well  set- 
tled, and  that  "reasonable  care^*  on  the  part 
of  a  common  carrier  towards  its  passengers 
is  a  high  degree  of  care,  is  correct  Camden 
&  S.  Ry.  Co.  V.  Rice,  137  Fed.  826, 327,  829,  69 
C.  C.  A.  656. 

Ordlaaxy   oaro   and  due   eare   synony- 


Ordinary  care  means  "reasonable  care.'* 
Hanley  v.  Ft.  Dodge  light  &  Power  Co.,  107 
N.  W.  693,  594,  133  Iowa,  326. 

"To  use  reasonable  care**  is  equivalent 
to  the  expression  "to  use  or  exercise  ordinary 
care."  International  &  G.  N.  R  Co.  y.  Trump, 
94  S.  W.  903,  906,  42  T^ex.  Civ.  App.  636. 

"Ordinary  care"  and  "reasonable  care,** 
as  applied  to  the  duty  of  a  master  to  provide 
rules  for  the  regulation  of  his  activities^  are, 
ordinarily,  convertible  terms.  Texas  &  N.  O. 
R.,  Co.  y.  Walker  (Tex.)  125  S.  W.  89, 1Q6. 
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The  phrase  '^reasonable  care*'  has  been 
declared  by  tbe  courts  of  England  to  be  syn- 
onymous with  ordinary  care.  C&ven  v.  Bod- 
well  Granite  Co.,  59  Atl.  285,  287,  99  Me.  278. 
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'Reasonable  care"  is  only  such  care  as  a 
reasonably  prudent  person  would  use  under 
the  circumstances,  and  whether  under  given 
circumstances  a  person  used  reasonable  care, 
or  was  guilty  ot  contributory  negligence,  is 
generally  left  to  the  jury."  Watt  v,  Misha- 
waka  Paper  &  Pulp  Co.  (Ind.)  99  N,  E.  1029. 

An  instruction  that  a  telegraph  company 
must  use  "reasonable  care"  in  transmitting 
and  delivering  messages  imposes  no  higher 
degree  of  care  on  the  company  than  "ordinary 
care,"  as  the  two  terms  are  synonymous. 
Western  Union  Telegraph  Co.  v.  Guinn  (Tex^ 
130  S.  W.  616,  618. 

An  instruction,  in  an  action  for  negli- 
gent delay  in  transmission  and  delivery,  on 
the  measure  of  the  telegraph  company's  duty 
in  delivering,  was  not  erroneous  for  requiring 
it  to  transmit  in  ''due  time  (that  is,  such  time 
as  it  would  have  been  delivered  by  the  exer- 
cise of  reasonable  care  and  diligence  in  get- 
ting it  through  and  delivered),"  on  the  ground 
that  it  was  only  required  to  use  "ordinary 
care,"  in  the  absence  of  a  request  for  a  more 
specific  charge ;  the  terms  "reasonable  care" 
and  "ordinary  care"  having  substantially  the 
same  meaning.  Western  Union  Telegraph  Co. 
V.  Vance  (Tex.)  151  S.  W.  904,  907  (citing  7 
Words  and  Phrases,  p.  5955). 

Where  the  court  in  its  charge  used  the 
terms  "ordinary  care,"  "reasonable  diligence," 
and  "reasonable  care,"  it  should,  in  an  in- 
struction defining  ordinary  care,  have  also 
told  the  Jury  that  reasonable  diligence  or 
reasonable  care  Is  ordinary  care.  Greene  v. 
Louisville  Ry.  Co.,  84  S.  W.  1154,  1156,  119 
Ky.  862,  27  Ky.  Law  Rep.  316»  7  Ann.  Cas. 
1126. 

The  use  of  the  words  "reasonable  care," 
Instead  of  "ordinary  care,"  in  an  instruction 
in  an  action  for  injuries,  is  not  such  a  defect 
as  will  invalidate  a  Judgment  for  plaintiff. 
Spaulding  v.  Metropolitan  St.  Ry.  Co.,  107 
S.  W.  1049,  1051,  129  Mo.  App.  607. 

The  rule  of  law  now  generally  recognized 
is  that  the  legal  measure  of  duty,  exieept  tbat 
made  absolute  by  law,  is  better  expressed  by 
the  phrase  "due  care,"  "reasonable  care,"  or 
"ordinary  care,"  used  interchangeably.  Ray- 
mond V.  Portland  R.  Co.,  62  Atl.  602,  604,  100 
Me.  529,  3  L.  R.  A.  (N.  S.)  94. 

The  terms  "ordinary  care"  and  "reason- 
able care"  are,  in  Jaw,  practically  synony- 
mous. In  their  ordinary  use  in  connection 
with  the  subject  in  hand,  they  are  also  sub- 
stantially synonymous.  Hence  an  instruc- 
tion that,  "if  you  believe  from  the  evidence 
that  at  the  time  the  accident  occurred  said 
stone  was  unsafe,  dangerous,  and  liable  to 
fall,  and  that  the  section  foreman  knew«  or 


by  the  exercise  of  a  reasonable  care  and  pru- 
dence in  the  inspection  of  the  cut  could  have 
known,''  etc.,  is  not  erroneous,  because  the 
court  used  tiie  words  "reasonable  care"  in- 
stead of  "ordinary  care."  Louisville  &  N.  R. 
Co.  V.  Pointer's  Adm'r.,  69  S.  W.  1108,  1112. 
113  Ky.  952. 

Children 

The  term  "ordinary  or  reasonable  care," 
applied  to  the  conduct  of  a  child,  means  such 
care  as  may  reasonably  be  expected  of  chll- 
dreii  of  similar  age,  Judgment,  and  experi- 
ence under  similar  circumstances.  Rohloff  v. 
Fair  Haven  &  W.  R.  Co.,  58  Atl.  5,  7,  76  (>)nn. 
689. 


Management  of  steamboat 

"Reasonable  care,"  when  applied  to  the 
control  and  management  of  a  steamboat  in 
motion,  embraces  all  the  care  which  the  par^ 
tlcular  circumstances  of  the  place  and  occa- 
sion reasonably  require,  which  will  be  in- 
creased or  diminished  according  as  the  lia- 
bility of  danger  and  accident  and  injury  to 
others  is  increased  or  diminished  in  the  move- 
ment and  management  of  the  steamer.  Bow- 
en  V.  Baltimore  &  Philadelphia  Steamboat  Co. 
(Del.)  84  Atl.  1022,  1025. 

Policemen 

"Reasonable  care,"  as  applied  to  a  police- 
man who  in  pursuing  an  escaping  prisoner 
shoots  him  by  the  alleged  accidental  discharge 
of  his  pistol,  is  such  care  as  may  be  reason- 
ably expected  of  a  person  of  ordinary  pru- 
dence, and  reason  to  know  a  fact  is  such  as 
would  apprise  a  person  of  ordinary  prudence 
of  it.  Lewis  V.  Commonwealth,  131  S.  W.  517, 
519,  140  Ky.  652. 

Street  oar  motormen 

The  "reasonable  care"  which  a  motor- 
man  must  use  to  av<dd  injuring  a  traveler  on 
a  street  is  the  great  care  and  foresight  which 
a  reasonable  an^  competent  motorman  should 
use  to  avoid  such  an  injury  when  the  danger 
thereof  was  apparent  to  him.  Barry  v.  Bur- 
lington Ry.  &  Light  Co.,  93  N.  W.  68,  69,  119 
Iowa,  62. 

REA80NABI.E  OARE  AKD  DHJOEKCE 

"Reasonable  care  and  diligence"  means 
such  care  and  diligence  as  an  ordinarily  pru- 
dent and  careful  man  would  usually  exercise 
under  the  same  or  similar  circumstances. 
Phippln  V.  Missouri  Pac.  R.  Co.,  93  S.  W.  410,. 
413,  196  Mo.  321. 

The  Standard  Dictionary  defines  "rea- 
sonable care  and  diligence"  as  such  degree  of 
attention  and  painstaking  as  is  fitting  and 
proper  under  the  circumstances;  such  care 
and  attention  as  a  person  of  prudence  would 
exercise.  Houston  &  T.  O.  R.  Co.  v.  Everett 
(Tex.)  86  S.  W.  17,  18. 

Under  Civ.  Code  1895,  |  2206,  requiring 
carriers  of  passengers  to  exercise  extraordi- 
nary diligence  to  protect  the  lives  of  passen- 
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gers,  the  words  "reasonable  care  and  dili- 
gence,*' used  in  section  2321,  declaring  that  a 
railroad  company  shall  be  liable  for  any  dam- 
age done  to  persons  by  the  running  of  loco- 
mottves,  cars,  etc^  unless  the  railroad  com- 
pany shows  that  its  agents  have  exerdsed  all 
reasonable  care  and  diligence,  means  extra- 
ordinary care  and  diligence.  Georgia  Ry.  & 
Electric  Go.  y.  Gilleland,  66  S.  E.  d44,  948,  IBS 
Ga.  ekl. 

Upon  proof  of  injury  to  a  passenger  of 
a  railroad  company  by  the  running  of  its  lo- 
comotiTes,  cars,  or  other  machinery,  or  by 
any  person  in  its  employment,  there  is  a  pre- 
sumption of  the  railroad  company's  negli- 
gence, under  C^v.  Code  1910,  §  2780,  providing 
that  a  railroad  company  shall  be  liable  for 
damage  to  persons  by  the  running  of  the  loco- 
motives, cars,  or  other  machinery  of  such  com- 
pany, unless  the  company  shall  make  it  ap- 
pear that  their  agents  had  exercised  all  or- 
dinary and  reasonable  care  and  diligence,  the 
presumption  in  all  cases  being  against  the 
company;  and  as  such  section  must  be  con- 
strued with  section  2714,  providing  that  a 
carrier  of  passengers  is  bound  to  extraordi- 
nary diligence  to  protect  its  passengers,  bat 
is  not  liable  for  injuries  to  the  person  after 
having  used  such  diligence,  so  that  the  phrase 
''reasonable  care  and  diligence,"  in  section 
2780,  must  be  deemed  to  mean  "extraordina- 
ry" care  and  diligence,  the  presumption  of 
negligence  is  not  rebuttable  by  a  showing 
that  the  railroad  company  exercised  only  or- 
dinary care  and  diligence.  Douthitt  v.  Loula- 
vUle  ft  N.  R.  Co.,  71  S.  B.  470, 136  Ga.  351. 

REA801CABI.E  GAU8B 

Other  reasonable  cause,  see  Other. 

By  "reasonable  or  probable  cause"  is 
meant  such  evidence  as  would  lead  a  reason- 
able person  to  believe  that  the  accused  has 
probably  or  likely  committed  the  ofFense 
charged.  In  re  Squires,  92  Pac.  764»  766, 
13  Idaho,  624. 

The  term  "reasonable  cause,"  as  used  in 
Code,  f  4007,  authorizing  discharge  of  a 
Juror  for  reasonable  cause,  means  such  as 
will  probably  prevent  a  fair  and  impartial 
trial  to  the  party  challenging,  or  prevent  the 
Juror  looking  alone  to  the  evidence  for  hts 
verdict  WiUiajna  v.  Godfrey  (Tenn.)  1 
HeiA.  280,  800. 

"Reasonable  cause,"  sufficient  to  Justify 
seizure  under  the  revenue  laws,  means  prob- 
able cause;  it  Imports  a  seizure  under  cir- 
cumstances which  warrant  suspicion*  Unit- 
ed States  V.  One  Sorrel  Horse,  27  Fed.  Gas. 
316,  317,  22  Vt  655. 

"Reasonable  cause"  which  will  Justify  a 
wife  or  husband  in  quitting  or  abandoning 
each  other,  without  constituting  desertion 
within  the  statute  relating  thereto,  is  only 
that  which  will  entitle  the  party,  to  a  di- 


vorce   Butler  n  Butler,  1  Pars.  £Ku  C!i«. 
(Pa.)  329,  336. 

In  an  action  for  malicious  prosecution, 
the  use  in  the  charge  of  the  term  "reasonable 
cause"  for  "probable  cause"  was  not  error, 
the  terms  being  practically  synonymous, 
though  it  IS  better  to  use  the  latter  term. 
MeCaU  v.  Alexander,  66  S.  B.  1021,  1022, 
84  S.  0.  187. 

A  finding  in  an  action  for  malicious 
prosecution  based  on  defendant  procuring  the 
arrest  of  plaintiff  on  the  ground  that  there 
was  danger  that  be  would  leave  the  state 
to  avoid  examinatioii  of  proceedings  in  aid 
of  execution,  that  defendant  had  ^^reason- 
able  cause"  to  believe  there  was  danger  that 
plaintiff  was  about  to  leave  the  state  to  avoid 
examination,  is  the  same  thing  as  probable 
cause  to  procure  his  arrest  on  that  ground. 
Bank  of  Miller  v*  Richmon,  94  N.  W.  998, 
999,  68  Neb.  73L 

l^re  Is  a  marked  difference  between 
"reasonable  cause  to  believe"  and  "reason- 
able cause  to  suspect"  Third  Nat  Bank  of 
Columbus  V.  Poe,  62  &  B.  826,  829,  5  Ga. 
App.  113. 

On  Judgment  for  claimant  of  property 
seized  by  officers  of  the  customs  service  for 
forfeiture,  on  the  ground  that  it  was  fraudu- 
lently imported,  a  certlQcate  of  reasonable 
cause  should  be  entered  by  the  court  as  pro- 
vided by  Bev.  St  t  970,  although  the  verdict 
of  the  Jury  was  clearly  right,  usder  the  evi- 
dence, where  It  is  affirmatively  shown  that  ,. 
the  officers  who  instituted  the  proceedings 
acted  in  good  flalth  and  on  reasonable  ground 
of  suspicion.  The  term  "reasonable  caused' 
does  not  differ  In  meaning  from  the  term 
**px^obable  caused'  found  In  section  909,  Bev. 
St  As  stated  In  AveriU  t.  Smith;  17  Wall. 
62,  21  L.  Bd.  613:  "Proof  of  probable  cause, 
if  shovim  by  the  certificate  of  the  District 
Court  which  rendered  the  decree  discharging 
the  property,  is  a  good  defense  to  an  action 
of  trespass  brought  by  the  claimant  against 
the  collector  who  made  the  executive  seizure, 
provided  it  appears  that  Judicial  proceedings 
were  instituted,  and  that  the  charge  against 
the  property  was  prosecuted  to  a  final  Ju- 
dicial determination.  Where  the  respondent 
prevails  in  such  an  information,  the  court, 
says  Mr.  Parsons,  gives  to  the  prosecuting 
or  seizing  officers  a  certificate  of  probable 
cause,  if  in  their  Judgment  he  had  such  cause 
for  the  seizure,  and  that,  he  says,  protects 
the  officer  who  made  the  seizure  from  prose- 
cution for  making  the  same;  and  h^  adds 
that  the  final  decree  of  the  court  in  a  case 
of  forfeiture  regularly  befoi'e  the  court  Is 
conclusive.  •  •  •  f»robable  cause,  he 
says,  means  less  thaii  evidence  which  would 
Justify  a  condemnation,  and  the  same  author 
says,  if  the  court  before  whom  the  cause  is 
tried  shaU  cause  a  certificate  of  entry  to 
be  made  that  there  appeared  to  be  a  reason- 
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able  caase  of  selziire,  the  seizing  officer  shall 
be  protected  from  all  costs,  suits,  and  actions 
on  account  of  the  seizure  and  prosecution. 
Differences  of  opinion  existed  for  a  time  as 
to  the  legal  meaning  of  the  term  'probable 
cause,*  but  It  Is  settled  that  It  Imports  cir- 
cumstances which  warrant  stKplclon,  and 
that  a  doubt  respecting  the  true  construction 
of  the  law  Is  as  reasonable  a  cause  of  seizure 
as  a  doubt  respecting  the  fact**  .United 
States  y.  88  Sacks  of  Wool  and  6,9T4  Sheep- 
skins, 147  Fed.  747-749  (dtlng  Gelston  ▼. 
Hoyt,  8  Wheat  [16  U.  S.]  246,  4  L.  Ed.  881 ; 
Locke  y.  United  States,  7  GranCh  [11  U.  S.] 
839,  3  L.  Ed.  364;  Munns  y.  De  Kemours,  17 
Fed.  Oas.  993). 

The  phrase  "reasonable  cause  to  believe," 
In  Bankr.  Act,  |  60b,  providing  that,  if  one 
receiving  a  preference  has  "reasonable  cause 
to  believe"  that  it  Is  intended  to  give  one, 
it  shall  be  voidable  by  the  trustee,  means 
such  a  knowledge  of  facts  as  to  Induce  a  rea- 
sonable belief  of  the  debtor's  insolvency,  and 
it  is  not  enough  that  a  creditor  has  some 
cause  to  suspect  the  insolvency  of  his  debtor. 
He  may  have  grounds  of  suspicion  that  his 
debtor  is  failing,  and  yet  have  no  canse  for 
a  belief  of  the  fact.  He  may  feel  anxious 
about  his  claim  and  desire  to  secure  it,  and 
yet  such  belief  as  the  statute  requires  be 
wanting.  Stevenson  v.  Mllllken-Tomlinson 
Co.,  59  AU.  473,  475,  99  Me.  320. 

Under  Bankr.  Act,  |  60b,  a  creditor  of  an 
insolvent  debtor,  charged  with  receiving  a 
preference  within  four  months  prior  to  the 
adjudication  in  bankruptcy,  with  knowledge 
of  some  fact  or  facts,  at  the  time  of  receiving 
the  preference,  calculated  to  put  a  prudent 
man  upon  Inquiry,  which,  if  pursued,  would 
lead  to  the  belief  that  the  debtor  was  Insol- 
vent, is  within  the  rule  of  "reasonable  cause 
to  believe,"  although  he  may  not  have  ab- 
solute knowledge  of  the  ultimate  fact  Capi- 
tal Nat  Bank  v.  Wilkerson,  76  N.  E.  258,  261, 
262,  36  Ind.  App.  550. 

It  is  not  necessary  for  the  Committing 
magistrate  to  be  convinced  beyond  a  reason- 
able doubt  that  one  accused  of  crime  is  guilty 
thereof;  but  if  from  all  of  the  evidence  he 
has  reasonable  or  probable  cause  to  believe, 
and  does  believe,  that  the  accused  Is  guilty 
ft  Is  his  duty  to  hold  him  for  trial,  since 
the  words  "reasonable  and  probable  cause" 
as  used  In  the  statute  are  not  equivalent 
to  the  phrase  "beyond  a  reasonable  doubt.** 
State  V.  Layman,  125  Pac.  1042,  1043,  22 
Idaho,  387. 

**Beasonable  cause  to  believe,"  in  Bankr. 
Act,  f  60b,  covers  substantially  the  same 
field  as  "notice"  in  determining  whether  a 
person  Is  a  bona  fide  purchaser  of  property. 
Stem  V.  Paper,  183  Fed*  228.  254. 

Under  Bankr*  Act,  §  60b,  the  ''reasonable 
cause"  must  not  be  a  guess  or  a  mere  sus- 
picion of -^  Insolvency,  but  must  consist  of 


such  facts  as  would  put  an  ordinarily  pru- 
dent man  upon  inquiry.  Starbuck  v.  Gebo, 
96  N.  Y.  Supp.  781,  783,  48  Misc.  Rep.  333. 

Knowledge  is  not  necessary,  nor  even  be- 
lief, that  it  is  intended  to  give  a  preference, 
but  only  "reasonable  cause  to  believe,"  whic^ 
is  a  very  different  thing.  Pratt  v.  Columbia 
Bank,  157  Fed.  187,  139  (dtlng  Merchants* 
Nat  Bank  v.  Cook,  95  U.  S.  343,  24  L.  £d. 
412). 

The  words  "reasonable  cause  to  believe" 
that  one  is  insolvent,  as  used  In  the  Bank- 
ruptcy Act  in  relation  to  preferences,  have 
not  the  same  meaning  as  the  phrase 
"reasonable  cause  to  suspect"  It  is  not 
sufficient  that  the  creditor  has  some  cause 
to  suspect  the  insolvency  of  the  debtor,  but 
he  must  have  such  a  knowledge  of  facts 
as  to  induce  a  reasonable  belief  of  his  debt- 
or's insolvency  In  order  to  invalidate  a  se- 
curity taken  for  a  debt  Gnlchtel  v.  First 
Nat  Bank  (N.  J.)  57  Atl.  508,  509. 

A  ''reasonable  cause  to  believe"  that  a 
debtor  Intended  to  give  a  preference  to  a 
creditor  receiving  a  payment  within  four 
months  of  the  bankruptcy  of  the  debtor 
arises  where  the  creditor  had  at  the  time  of 
the  payment  knowledge  of  facts  which  would 
put  an  ordinarily  prudent  man  on  inquiry  as 
to  whether  the  debtor  was  then  solvent  and 
intended  to  make  a  preference,  and  if  such 
inquiry.  If  made,  would  have  probably  dis- 
closed to  the  creditor  the  fact  of  the  debtor's 
Insolvency  and  intention  to  make  a  prefer- 
ence. Walker  v.  Tenison  Bros.  Saddlery  Co. 
(Tex.)  94  S.  W.  166,  168. 
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'Reasonable  or  probable  cause"  warrant- 
ing a  commitment  means  such  a  state  of 
tBLCtB  as  would  lead  a  man  of  ordinary  cau- 
tion and  prudence  to  believe  and  consciously 
entertain  a  strong  suspicion  that  the  person 
accused  is  guilty.  There  must  be  a  probabil- 
ity that  a  crime  has  been  committed  by  the 
person  named  in  the  oominitmcnt,  and  not 
only  that  a  crime  lias  been  commltjted,  but 
that  it  is  one  that  has  not  become  barred  by 
the  statute  of  limitations.  Ex  parte  Yice» 
89  Pac.  983,  985,  5  Cal.  App.  153. 

BEASOHABLE  CERTAINTY 

See  Reasonably  Certain. 

In  all  likelihood  equivalent,  see  In  All 
Likelihood. 

Moral  and  reasonable  certainty,  see  Mor- 
al CJertalnty. 

Reasonable  probability  not  synonymous, 
see  Reasonable  Probability. 

"Reasonable  certainty"  is  the  quality  of 
being  established  beyond  a  reasonable  doubt» 
and  "reasonable  and  moral  certainty*'  may 
be  said  to  be  that  degree  of  probability 
which  exists  with  such  strength  as  to  justi^ 
human  action  upon  it.  Aul^tln  v.  State,  64 
S.  Bw  670,  6  Oa.  App.  211. 
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^'Beasonable  certainty''  as  applied  to  tbe 
ascertainment  of  damages  means  reasonable 
probability.  Where  tlie  losses  claimed  are 
contingent,  speculative,  or  merely  possible, 
they  cannot  be  allowed.  Wilkinson  y.  Dim- 
bar,  62  S.  E.  748,  750,  149  N.  C.  20  (citing 
Hale,  Dam.). 

**There  are  no  words  plainer  than  'rea- 
sonable doubt,'  and  none  so  exact  to  the 
idea  meant."  "Beaf^onable  hypothesis,"  or 
''reasonable  or  moral  certainty,"  may  be 
logically  the  equivalent  of  "reasonable 
doubt";  but  these  expressions  are  not  so 
easily  understood  by  the  ordinary  lay  mind. 
In  every  criminal  case  the  pre^ding  judge 
should  charge  the  jury  that,  to  authorize 
conviction,  guilt  must  be  proved  "beyond  a 
reasonable  doubt,"  and,  unless  the  evidence 
demands  the  verdict  rendered,  his  failure  to 
do  so  will  be  rev^slble  error.  Norman  y. 
State,  74  S.  E.  428,  10  Ga.  App.  802. 

"Certainty,"  as  appHefd  to  the  law  of 
damages,  means  freedom,  from  doubt,  and  as 
"reasonable  certainty"  and  "reasonable  prob- 
ability" bear  no  resemblance  to  each  other, 
plaintiff,  in  an  action  for  personal  injuries, 
while  entitled  to  recover  for  such  future  suf- 
fering and  injury  as  she  proves  to  be  reason- 
ably probable,  is  not  required  to  prove  such 
future  injuries  and  du(!Pering  by  testimony 
reasonably  certain  or  free  from  doubt  John- 
son v.  Connecticat  Co,,  83  Atl.  Q30,  531,. 85 
Conn.  438. 

To  say  that  proof  of  the  fbct  must  be 
made  reasonably  certain  Is,  by  literal  im- 
port of  the  words,  tantamonnt  to  saying 
that  the  proof  must  be  n^de  beyond  a  rea- 
sonable doubt.  This  has  been  expressly  held 
as  to  the  phrase  "moral  certainty,"  which  is 
equivalent  to  the  words  "reasonable  certain- 
ty." A  charge  that  if  a  passenger's  sickness 
was  not  the  result  of  her  being  put  off  the 
train,  and  that  it  was  "reasonably  certain" 
to  have  resulted  from  other  causes,  the  car- 
rier is  not  liable,  is  erroneous  as  requiring 
proof  beyond  reasonable  doubt.  St.  Louis, 
A.  &  T.  B.  Co.  V.  Bums,  9  S.  W.  467,  468,  71 
Tex.  479,  481. 

BEA80VABLE  CHAltOB 

In  determining  what  Is  a  '"reasonable" 
and  what  an  oppressive  charge,  "ordinarily, 
that  is  a  'reasonable  charge  or  system  of 
chargen'  which  yields  a  fair  return  upon  the 
investment.  Fixed  charges  and  the  costs 
of  maintenance  and  operation  must  first  be 
provided  for.  Then  the  interests  of  the  own- 
ers of  the  property  are  to  be  considered. 
They  are  entitled  to  a  rate  of  return  if  their 
property  will  earn  it,  not  less  than  the  legal 
rate  of  interest;  and  a  system  of  charges 
that  yields  no  more  income  than  is  fairly 
required  to  maintain  the  plant,  pay  fixed 
charges  and  operating  expenses,  provide  a 
suitable  sinking  fund  for  the  payment  of 
debts,  and  pay  a  fair  profit  t^  the  owpers  of 


the  property,  cannot  be  said  to  be  unreason- 
able. *  *  •  The  ^reasonableness  of  the 
charges  must  be  de&rmined  with  ref^ei^ce 
to  the  expenditure  in  obtaining  the  supply, 
and  providing  for  a  fund  to  maintain  the 
plant  in  good  order,  and  pay  a  fair  profit 
upon  the  money  invested  by  the  owners,  and 
that  a  rate  which  did  no* more  than  this 
was  neither  excessive  nor  unjust  •  •  * 
The  cost  of  the  water  to  the  company  in- 
cludes a  fair  return  to  the  persons  who  for* 
nished  the  capital  for  the  construction  of  the 
plant,  in  addition  to  an  allowance  annually 
of  a  sum  sufficient  to  keep  the  plant  in  good 
repair,  and  to  pay  any  fixed  charges  and  op- 
erating expenses.  A  rate  of  water  rents  that 
enables  the  company  to  reaUze  no  more  than 
this  is  reasonable  and  just  Some  towns 
are  so  situated  as  to  make  the  procurement 
of  an  ample  supply  df  water  comparatively 
inexpensive.  Some  are  so  situated  as  to 
make  the  work  both  difficult. and  expensive. 
What  would  be  an  extortionate  charge  in 
the  first  case  might  be  the  very  least  at  which 
the  water  could'  be  afforded  in  the  other." 
Long  Branch  Commission  v.  Tinteirn  Manor 
Water  Co.,  62  AfiL  474,  478,  70  N.  J.  Eq.  71 
(quoting  and  adopting  the  definition  in  Bry- 
mer  v.  Butler  Water  Co.,  179  Pa.  231,  36 
Ati.  249,  36  L.  B.  A.  266). 

R£Ali(OlCABt.E  COMP£lC8ATI0lC 

See,  also,  Bea^nable  Amount;   Beaaon- 
able  Price. 

The  term  "reasonable  compensation," 
as  used  in  Mills'  Ann.  St  |  2298,  providing 
that  the  countgr  commissioner  shall,  on  the 
€a;)plicatloit  of  the  water  oonsamers  of  any 
ditch  or  of  the  partis  owning  the  same, 
fix  a  "reasonable  compensation", for  water, 
implies  that  something  must  be  given  for  the 
service.  Board  of  Com'rs  of  Montesuma 
Coiunty  V.  Montesoqaa  Water  ^  Land  Co.,  89 
Pac.  794,  796,  39  CoIqw  .166. 

'**Beas6nable  compensation,"  as  used  In 
Rev.  St  1S05,  art  253,  providing  that,  where 
a  gartdshee  is  discharged,  the  costs,  including 
reasonable  compensation  to  the  garnishee, 
shall  be  taxed  against  plaintiff,  includes  a 
reasonable  attorney's  fee  for  services  render- 
ed to  a  garnishee  in  preparing  and  defend- 
ing the  garnishee's  answer  after  It  had  been 
controverted.  Maury  t.  McDonald,  118  S. 
W.  812,  817,  55  Tex.  Civ.  App.  50. 

The  term  "reasonable  compensation,"  in 
St  1898,  S  4870,  providing  that  physicians  and 
surgeons  subpcenaed  to  perform  a  post  mor- 
tem examination  shall  receive  instttid  oi  nktt* 
ness  fees  sueh  "reasonable  compensation"  as 
may  be  allowed  by  the  county  board  of  super- 
visors, provided. that  such  additional  compen- 
sation shall  not  be  less  than  $5  for  each  ex- 
amination, contemplates  that  the  physician 
or  surgeon  so  subpcenaed  ^aU  be  paid  rea- 
sonable compensation  for  his  services  in  lieu 
of  witness  fees,  and  the  county  board  may 
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not  fix  the  compensation  for  the  services  at 
an  unreasonable  amoui^,  and  a  physician 
must  be  allowed  a  reasonable  fee,  and  section 
683|  providing  for  an  appeal  to  the  circuit 
court  from  the  disallowance  In  whole  or  in 
part  of  any  clsflm  by  the  county  board,  au- 
thorizes an  appeal  by  a  physician  and  review 
of  a  disallowance  In  whole  or  in  part  of  his 
claim  for  services  under  section  4870.  Quigg 
v.  Monroe  County,  113  N.  W.  723,  725,  134 
Wis.  122. 

Under  a  statute  authorizing  the  allow- 
ance of  a  "reasonable  compensation"  to  the 
receiver  of  a  bank,  an  allowance  of  $7,500  to 
receiver  for  his  services  is  a  "reasonable 
compensation,*'  where  the  assets  of  the  bank 
amounted  to  $2,783,590.^0,  consisting  of  loans 
on  mortgages  and  other  securities,  and  dis- 
counted paper,  and  in  stock,  bonds,  and  de- 
posits upon  which  the  receiver,  during  the 
year  for  which  such  sum  was  allowed,  real- 
ized the  sum  of  $1,554,148.&S  and  disbursed 
to  depositors  the  sum  of  $1,406,515.31.  Spe- 
cial Bank  Com'rs  v.  Franklin  Inst  for  Sav„ 
11  R.  L  557,  560, 

Real  Tftliie  dlitliisiiished 

See  Real  Value. 

REASONABLE  COMPETITION 

The  statutory  provision  which  author- 
izes the  Legislature  to  provide  by  law  for  the 
regulation,  prohibition,  or  reasonable  re- 
straint of  common  carriers,  partnerships, 
trusts,  etc.,  so  as  to  prevent  them  from  mak- 
ing scarce  artidea  of  necessity,  trade,  or  com- 
merce,, or  from  increasing  unreasonably  the 
cost  Uiereof  to  the  consumer  or  preventing 
"reasonable  competition"  in  any  calling, 
trade,  or  business,  is  aimed  at  combinations 
of  capital  to  prevent  them  from  making 
scarce  articles  of  necessity  and  to  prohibit 
anything  which  prevents  "reasonable  competi- 
tion" In  any  calling  or  business.  The  section  • 
Is  not  aimed  at  everything  which  restricts 
competition.  Its  purpose  is  not  to  abolish 
restraints  of  competition  arising  from  the 
workings  of  the  laws  of  trade,  but  only  that 
whatever  is  done  in  trade  must  leave  the 
field  open  to  "reasonable  competition.'*  The 
indirect  effects  of  fair  competition  by  lessen- 
ing the  number  who  compete,  or  in  some  in- 
stances throwing  all  the  trade  In  the  hands 
of  one  man,  are  not  outlawed  as  going  beyond 
the  limits  of  "reasonable  competition."  Citi- 
zens' Light,  Heat  &  Power  Co.  v.  Montgomery 
Light  &  Water  Power  Co.,  171  Fed.  553,  562. 

BEABONABLE  GONTBOL 

Where  plaintiff  contracted  to  construct 
a  steel  tower  complete  and  ship  within  45 
working  days  from  the  date  of  the  contract, 
but  was  not  to  be  responsible  for  "delays  in 
transportation,  strikes,  fires,  floods,  storms, 
nor  any  other  circumstance  beyond  its  reason- 
able control,"  a  delay  occasioned  by  inability 
to  get  material  was  not  "beyond  its  reason- 


able control,"  within  the  contract,  under  the 
rule  that  the  general  limitation  will  include 
only  causes  similar  to  those  specifically  men- 
tioned. American  Bridge  Co.  of  New  York  v. 
Glenmore  Distilleries  Co.  (Ky.)  107  S.  W.  279, 
283. 

REASONABLE  DANGER 

"Reasonable  danger"  is  something  to  be 
Judged  of  by  an  exercise  of  reason  and  judg- 
ment, an  exercise  upon  facts  which  require 
a  construction  to  render  their  meaning  ap- 
parent Byers  v.  Territory,  100  Pac  261, 
267,  1  Okl.  Cr.  677. 

REASONABLE  DEBCAND 

See  Just  and  Beasonable  Demand. 

BEASONABLE  BILI6EN0E 

See  Reasonable  Care  and  Diligence. 

The  words  ''reasonable  diligence"  have 
a  meaning  well  understood  by  the  average 
jurymen ;  they  have  no  such  technical  mean- 
ing as  to  call  for  their  definition  when  used 
in  a  charge.  Texas  Midland  R.  R.  v.  Ritchey, 
108  S.  W.  732,  734,  49  Tex.  Civ.  App.  409. 

''Reasonable  diligence"  is  such  diligence 
as  an  ordinarily  prudent  man  would  exercise 
over  his  own  affairs  under  like  circumstances. 
Haines  v.  Lake  Shore  &  M.  S.  Ry.  Ca,  89  N. 
W.  349,  350,  129  Mich.  475. 

"Reasonable  diligence"  means  such  dili- 
gence as  a  prudent  man  could  exercise  or  em- 
ploy in  or  about  his  own  affairs.  Glassey  v. 
Sligo  Furnace  Co.,  96  S.  W.  310,  812,  120  Mo. 
App.  24. 

"Reasonable  diligence"  is  8u<^  diligence 
as  a  man  of  ordinary  care  and  prudence 
would  take  under  the  circumstances.  Gilles- 
pie V.  Ashford,  101  N.  W.  649,  660,  126  Iowa, 
729. 

V  The  words  "ordinary  care"  embody  the 
same  degree  of  diligence  as  the  words  "ordi- 
nary and  reasonable  care  and  diligence," 
and  have  substantially  the  same  significance. 
The  words  "ordinary"  and  "reasonable,"  de- 
scriptive of  diligence,  are  synonymous,  and 
are  used  Interchangeably  in  statute*  and  by 
the  courts.  Goodwyn  v.  Central  of  Georgia 
R.  Co.,  58  S.  E.  688,  2  Ga.  App.  470, 

"Reasonable  diligence  required  of  city 
officers  having  charge  of  Its  public  streets" 
means  such  diligence  as  like  officers  of  like 
responsibilities  usually  and  ordinarily  em- 
ploy in  the  discharge  of  their  duties.  Pu- 
morlo  V.  City  of  MerrUl,  103  N.  W.  464,  467, 
125  Wis.  102. 

In  any  business  Involving  the  personal 
safety  and  lives  of  others,. nothing  less  than 
the  most  watchful  care  and  the  most  active 
diligence  constitutes  "reasonable  diligence." 
Anything  short  of  that  is  negligence.  Stan- 
ley V.  Steele,  60  Ati.  640,  641,  77  Conn.  688, 
69  L.  R,  A.  561,  2  Ann.  Cas.  343. 

"Reasonable  diligence"  of  .a  master  to 
guard  against  fnjuries  to  employes  implies 
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sacli  watchfnloess,  caution,  and  foreai^t  aa, 
under  all  the  clrctunatances  ot  the  partieular 
service,  a  master  ought  to  exerciae.  Ban- 
dldge  V.  Atchison,  T.  &  S.  F.  Ry.  Cow,  193 
Fed.  867,  872, 113  0.  C.  A.  653. 

'^Reasonable  diligence/'  as  between  em- 
ployer and  employ^.  Implies  such  watchful- 
ness, caution,  and  foresight  as  under  all  the 
circumstances  of  the  particular  service  ou^ht 
to  be  exercised  by  careful  and  prudent  men. 
Missouri,  K.  &  T.  R.  Co.  v.  WUhoit,  08  8.  W. 
341,  344,  6  Ind.  T.  534. 

"Reasonable  diUgence^  to  which,  a  tug  la 
obligated  means  very  great  diligence,  in  view 
of  the  nature  of  the  service,  and  also  In  view 
of  the  fact  that  the  tow  is  a  stranger  and  the 
tng  is  at  home.  Wlnslow  v.  Thompson,  134 
Fed.  546,  549,  67  C.  C.  A.  470. 

Where  the  object  et  the  operations  con- 
templated'by  an  oil  and  gas  lease  is  to  ob- 
tain a  benefit  or  profit  for  both  lessor  and 
lessee,  neither  is,  in  the  absence  of  a  stipula- 
tion to  that  effect,  the  arbiter  of  the  extent 
to  which  or  the  diligence  with  which  the 
operations  shall  proceed ;  but  both  are  bound 
by  the  standard  of  what,  in  the  circumstanc- 
es, would  be  reasonably  expected  of  operators 
of  ordinary  prudence,  haTlng  regard  to  the 
interests  of  both.  An  oil  and  gas  lease  con- 
tained a  covenant,  \\'hich  was  also  made  a 
condition,  that  the  lessee  would  continue 
uith  "reasonable  diligence"  the  work  of  de- 
velopment and  production  after  the  expira- 
tion of  the  period  allowed  for  original  explo- 
ration and  development,  If  during  that  period 
oil  and  gas,  one  or  both,  were  found  in  pay- 
ing guantities.  The  lease  covered  two  tracts, 
owned  by  the  lessor,  which  were  widely  sepa- 
rated and  embraced  232.50  acres.  Both  were 
within^  a  recognissed  oil  and  gas  field.  These 
minerals  were  being  produced  in  paying 
quantities  from  the  lands  surrounding  each 
tract.  Near  the  expiration  of  the  period  al- 
lowed for  original  exploration  and  develop- 
ment the  lessee  drilled  a  single  well  on  one  of 
the  tracts,  In  which  gas  was  found  in  paying 
quantity,  and  thereafter  took  and  maintained 
the  i)osition  that  by  drilling  that  well  and 
paying  the  stipulated  price  for  gas  used 
therefrom  it  acquired  the  right  to  hold  the 
lease  indefinitely  without  further  develop- 
ment. This  situation  continued  for  14 
months,  when  the  lessor  elected  to  terminate 
the  lease  for  breach  of  the  covenant  and  con- 
dition for  the  exercise  of  reasonable  dili- 
gence. Held,  that  in  these  circumstances  the 
prolonged  failure  of  the  lessee  to  continue  the 
work  of  development  and  production,  though 
due  to  a  mistaken  view  of  the  obllgatlona 
imposed  by  the  lease,  was  a  plain  and  sub- 
stantial breach  of  the  covenant  and  condition 
and  entitled  the  lessor  to  terminate  the  lease. 
Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  801, 
802,  72  O.  a  A.  213. 


Where  the  court  in  its  charge  used  the 
terms  "ordinary  care,"  "reasonable  diligence," 
and  "reasonable  care,"  It  should  in  an  in- 
struction defining  ordinary  care,  have  also 
told  the  jury  that  reasonable  diligence  or 
reasonable  care  is  ordinary  care.  Greene  v. 
Louisville  By.  Co.,  84  S.  W.  1154,  1156,  119 
Ky.  862,  27  Ky.  Law  Rep.  316,  7  Ann.  Gas. 
1126. 

REABONABLS  DILIOfiKCE  AKD  OAR£ 

The  exercise  of  "reasonable  diligence  and 
care"  by  a  telegraph  company,  in  sending 
and  delivering  a  message,  is  the  exercise  of 
no  greater  care  than  the  exercise  of  "ordi- 
nary care."  Western  Union  Telegraph  Co. 
Y.  Qllliland  (Tex.)  130  S.  W.  212,  215. 

BSASOVABIiE  BZBPATOH 

Where  an  appraisement  In  mortgage 
foreclosure  sale  was  made  on  one  day  and  a 
copy  was  not  filed  until  the  next  day,  there 
was  nothing  to  show  that  the  copy  was  not 
filed  with  "reasonable  dispatch.**  Wheldon 
V.  Comett,  94  N.  W.  626,  €(27,  4  Neb.  (Unof.) 
421 

REASOKABIiE  DOITBT 

.   See,  also,  Well  Founded. 

l^C' doctrine  of  "reasonable  doubt"  is  a 
legal  right  almost  as  old  as  law  itself.  Its 
purpose  is  to  shield  the  innocent,  and  not  a 
doak  for  the  guilty.  United  States  T.  Chls- 
holm,  153  Fed.  808,  815. 

The  guilt  of  accused  must  be  established 
by  evidence  to  the  exclusion  of  a  "reasonable 
doubt";  and,  where  the  evidence  taken  as  a 
whole  creates  only  a  suspicion  of  accused's 
guilt,  there  is  nothing  to  submit  to  the  jury. 
Sprouse  r.  Commonwealth  (Ky.)  122  S.  W. 
134, 135. 

The  term  "reasonable  doubt"  has  no  oth- 
er or  different  meaning  in  law  than  in  ordi- 
nary affairs  of  life.  People  v.  Barkas,  99  N. 
B.  698,  702,  255  111.  516. 

In  a  preliminary  examination,  the  state 
is  not  required  to  establish  the  guHt  of  the 
accused  "beyond  a  reasonable  doubt."  The 
phrase  "reasonable  or  probable  cause,"  as 
used  in  the  statute  relating  to  the  holding  of 
the  accused  for  trial,  is  not  equivalent  to  the 
phrase  "beyond  a  reasonable  doubt"  as  ap- 
plied to  the  degree  of  proof  on  the  trial.  In 
re  Squires,  92  Pac.  754,  755,  13  Idaho,  624. 

It  waa  proper  to  refuse  a  requested  in^ 
structlon  that  a  reasonable  doubt  Is  that 
want  of  repose  and  confid^ioe  which  an  hon« 
est  man  has  in  the  correctness  6f  a  conclu- 
sion which  he  is  about  to  make,  after  giving 
the  question  his  best  thought.  Brown  v. 
State,  43  South.  194,  196,  150  Ala.  25. 

An  instruction  defining  "reasonable 
doubt"  as  a  doubt  which  would  exist  when 
the  Judgment  of  a  Jury,  after  careful  re- 
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Tlew  of  all  the  evidence,  finds  Itself  uncon- 
vinced of  the  guilt  of  the  prisoner^  was  cor- 
rect ;  the  word  "convince**  being  uised  in  the 
sense  of  an  abiding  conviction.  State  ▼. 
Leo,  77  Atl.  623,  525,  80  N.  J.  Law,  21. 

The  phrase,  "although  the  fact  may  be 
in  a  degree  surrounded  by  a  doubt,"  embrac- 
ed in  a  charge  on  circumstantial  evidence, 
is  improper  as  tending  to  confuse  the  mean- 
ing of  "reasonable  doubt"  State  v.  Marren, 
107  Pac.  993, 1001, 17  Idaho,  766. 

Where  the  court  charged  that  accused 
was  presumed  to  be  innocent  until  proven 
guilty,  and  that  the  presumption  of  inno- 
cence attended  him  through  the  case  until 
the  testimony  tore  it  away,  a  further  state- 
ment that  "no  man  can  be  convicted  of 
crime  in  this  Jurisdiction  until  his  guilt  is 
established  beyond  a  reasonable  doubt,"  and 
"a  reasonable  doubt  is  what  the  word  im- 
plies; a  doubt  founded  in  reason;  a  doubt 
for  which  you  can  give  a  reason;  a  doubt 
growing  out  of  the  testimony  in  the  case, 
or  the  lack  of  testimony;  a  doubt  which 
would  cause  you  to  hesitate  in  the  ordinary 
affairs  of  life,"  was  not  error.  People  v* 
Davis,  137  N.  W.  61,  64, 171  Mich.  241. 

The  court  instructed  that  it  was  the 
state's  duty  to  establish  accused's  guilt  be- 
yond a  reasonable  doubt,  such  a  doubt  as 
honest  men  would  have  in  their  mind,  hon- 
est jurors  under  oath  after  considering  all 
the  evidence,  and  if,  after  considering  all 
the  evidence,  the  jury  had  an  honest  doubt 
as  to  accused's  guilt,  he  was  entitled  to  the 
benefit  of  such  doubt,  and  should  be  acquitted, 
but,  if  the  jury  had  no  such  reasonable 
doubt,  they  should  convict  Held,  that  such 
charge  sufficiently  defined  the  meaning  of 
a  reasonable  doubt  State  v.  Ck>dington,  78 
Atl.  743,  745,  80  N.  J.  Law,  496. 

An  instruction  defining  the  term  "rea- 
sonable doubt"  in  the  language  of  the  in- 
struction given  in  Barney  v.  State,  49  Neb. 
515,  68  N.  W.  636,  together  with  the  addi- 
tional sentence,  "You  are  not  at  liberty  to 
disbelieve  as  jurors,  if  from  all  the  evidence 
you  believe  as  men,"  is  not  erroneous,  though 
the  instruction  is  not  to  be  commended.  Lll- 
lie  V.  State,  100  N.  W.  316,  322,  72  Neb.  228. 

An  instruction  that  the  meaning  of  "rea- 
sonable doubt*'  is  that  it  is  such  a  doubt 
from  all  the  evidence  that  remains  unsatis- 
fied and  unconvinced,  after  a  full  considera- 
tion of  all  the  facts  and  circumstances  of 
the  case,  was  properly  refused  as  not  cor- 
rectly defining  "reasonable  doubt**  Smith  v. 
State,  101  Pac.  848,  849, 17  Wyo.  481. 

Where  the  court,  in  a  prosecution  for 
robbery,  in  charging  the  Jury  defined  a  "rea- 
sonable doubt'*  as  "that  state  of  the  case 
which,  after  the  entire  comparison  and  con- 
sideration of  all  the  evidence  in  the  cause, 
leaves  the  minds  of  the  jurors/'  etc.,  an 
objection  to  the  instruction  on  the  ground 


that  a  '^reasonable  doubt"  obviously  is  not  a 
"state  of  the  case,"  but  rather  a  condition 
of  the  mind,  is  untenable.  People  ▼.  Lewan- 
dowski,  77  Pac.  467, 470,  143  Cal.  574. 

One  on  trial  for  a  crime  is  not  denied 
the  ben^t  of.  a  "reasonable  doubt"  by  the 
instruction  to  the  jury  that  there  should  be 
a  verdict  of  guilty  if  a  full  and  candid  con- 
sideration of  the  evidence  produces  a  con- 
viction of  guilt  and  satisfies  the  mind  to  a 
reasonable  certainty,  but  that  there  should 
be  an  acquittal  if  the  evidence  establishes 
only  strong  probabilities  of  guilt.  State  v. 
Allen,  67  N.  B.  1053,  1054,  68  Ohio  St  516. 

A  charge  that  "reasonable  doubt"  is  not 
a  mere  possible  doubt;  that  it  must  be 
founded  upon  reason  and  must  grow  out  of 
the  evidence  in  the  case;  that  it  is  a  doubt 
for  which  a  reason  can  be  assigned,  and 
which  leads  one  to  entertain  a  conscientious 
belief  that  there  is  an  absence  of  necessary 
proof  of  guilt;  that  it  is  an  honest  fair 
doubt,  raised,  not  from  an  outside  source, 
but  by  the  evidence  given  in  open  court,  and 
which  appeals  to  the  sound  judgment  of  the 
jury — is  not  erroneous,  when  considered  with 
a  further  charge  that  it  is  presumed  that 
defendant  is  innocent,  that  such  presumption 
continues  throughout  the  trial  until  satis- 
factory evidence  of  guilt  is  produced,  that  the 
burden  of  establishing  guilt  rests  upon  the 
people,  and  that  the  prosecution  must  prove 
defendant's  guilt  in  all  its  elements.  People 
V.  Hoffmann,  105  N.  W.  838,  839,  142  Mich. 
531. 

An  instruction  that  every  material  alle- 
gation of  an  indictment  must  be  proved  be* 
yond  a  "reasonable  doubt"  and  to  a  "moral 
certainty";  that  defendant  is  presumed  to 
be  innocent  until,  taking  the  evidence  alto- 
gether,  there  remains  no  reasonable  doubt  as 
to  his  guilt;  that  mere  probabilities  or  a 
mere  preponderance  of  evidence  against  him 
would  not  satisfy  the  law;  that  before  de- 
fendant could  be  found  guilty  his  guilt  must 
be  established  beyond  reasonable  doubt;  that 
ouch  doubt  might  arise  from  the  evidence 
actually  offered,  or  from  a  lack  of  evidence; 
that  "the  doubt,  however,  must  be  real,  not 
chimerical  or  fanciful,  not  a  doubt  which  is 
sought  for,,  but  one  which  arises  naturally 
from  the  case,  and  which  is  not  a  doubt  pro- 
duced by  undue  sensibilities  on  the  part  of 
the  jurors  as  to  the  consequence  of  their 
verdict" ;  that  It  was  not  necessary  that  de- 
fendant's guilt  be  establislmd  beyond  all 
doubt;  that  the  fact  that  the  question  of. 
guilt  or  innocence  is  difficult  of  solution  does 
not  constitute  a  reasonable  doubt  if  by  a 
careful  consideration  that  solution  may  be 
established  according  to  law ;  that  if,  after  a 
careful  scrutiny  of  the  whole  case  and  a  care- 
ful consideration  of  the  evidence,  and  con- 
scientious consideration  of  this  law,  there 
arises  si>ontaneously  and  naturally,  without 
being  sought  after,  an  uncertainty'  concern- 
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Ing  tlie  gallt  or  ixmocenoe  Of .  defendant, 
which  uncertainty  is  of  the  weitftit  and  qual- 
ity that  if  interiK)sed  in  any  of  the  graver 
transactiona  of  life  wonld  check  the  final 
judgment,  causing  the  Jury  to  pause  and 
hesitate,  then  such  uncertainty  amounts  to  a 
reasonable  doubt;  that  unless  there  was  an 
abiding  conrlction  of  defendant's  guilt  he 
must  be  acquitted;  that  if  proven  guilty  be- 
yond a  reasonable  doubt  he  must  be  con- 
victed even  though  doubts  remained  not 
amounting  to  reasonable  doubts — while  dis- 
approved as  being  lengthy,  is  free  from  re* 
versible  error.  People  v.  Buettner,  84  N. 
E.  218,  219,  220.  233  lU.  272, 13  Ann.  Cas.  235 
(citing  and  adopting  Morello  v.  People,  80 
N.  E.  903,  226  111.  388). 

"A  'reasonable  doubt*  is  not  such  a  doubt 
as  any  man  may  start  by  questioning  for  the 
sake  of  a  doubt;  nor  a  doubt  suggested  or 
surmised  without  foundation  in  facts  or  testt* 
mony.  It  is  such  a  doubt  only  as  in  a  fair, 
reasonable  effort  to  reach  a  conclusion  upon 
the  evidence,  using  the  mind  in  the  same 
manner  as  in  other  matters  of  importance, 
prevents  the  jury  from  coming  to  a  conclu- 
sion in  which  their  minds  rest  satisfied.  If, 
so  using  the  mind  and  considering  all  the 
evidence  produced,  it  leads  to  a  conclusion 
which  satisfies  the  judgment  and  leaves  upon 
the  mind  a  settled  conviction  of  the  truth  of 
the  fact,  it  is  the  duty  of  the  jury  so  to  de- 
clare the  fSLCt  by  the  verdict.  It  is  possible 
always  to  question  any  conduslon  derived 
from  testimony,  but  such  questioning  is  not 
what  is  a  reasonable  doubt  It  is  that  state 
of  the  case  which,  after  the  entire  compari- 
son and  consideration  of  all  the  evidence, 
leaves  the  minds  of  the  jurors  in  that  condir 
tion  that  they  cannot  say  that  they  feel  an 
abiding  conviction  to  a  moral  certainty  of 
the  truth  of  the  charge."  Brldgeman  v. 
United  States,  140  Fed.  577,  592,  72  0.  G.  A. 
145. 

Absolnte  eertainty 

A  "reasonable  doubt"  does  not  mean  an 
absolute  certainty.  Parham  v.  State,  42 
South.  1,  6,  147  Ala.  57. 

To  give  rise  to  a  ^'reasonable  doubt''  the 
evidence  need  not  amount  to  an  absolute 
certainty.  United  States  v.  Guthrie,  171 
Fed.  528,  532. 

Proof  beyond  a  "reasonable  doubt"  does 
not  require  that  guilt  be  established  with  the 
absolute  certainty  of  a  mathematical  demon- 
straUon.  State  v.  Brown  (Del.)  80  Atl.  146, 
150,  2  Boyce,  405. 

Proof  beyond  a  "reasonable  doubt"  does 
not  mean  that  the  guilt  of  accused  or  any 
other  fact  shall  be  established  with  the  ab- 
solute certainty  of  a  mathematical  demon- 
stration, but  the  facts  must  be  proved  to  a 
moral  certainty.  State  v.  Blackburn  (Del.) 
75  AtL  536,  541,  7  Pennewill,  479. 


A  reasonable  .possibility  of  defendant's 
Innocence  is  not  a.  proper  predicate  for  an 
acquittal,  nor  is  the  jury  required  to  acquit, 
if  one  of  them  has  a  "reasonable  doubt"  of 
defendant's  guilt,  but  def^dant  is  entitled 
to  acquittal  if  his  conduct  upon  a  reasonable 
hypothesis  is  consistent  with  his  innocence. 
It  is  not  necessary,  in  order  to  convict,  to 
prove  to  an  exact  or  mathematical  cert^ainty 
that  defendant  is  guilty,  but  only  that  each 
juror  beUeves  him  guilty  beyond  a  reason- 
able doubt  Howard  v.  State,  44  South.  95, 
96,  151  AUu  22. 

Proof  beyond  a  "reasonable  doubt"  does 
not  mean  that  the  guilt  of  accused  must  be 
establieOied  with  -the  absolute  certainty  of 
a  mathematical  demonstration,  and  it  Is 
sufficient  that  any  disputed  fact  is  establish- 
ed by  that  amount  of  competent  evidence 
which  will  satisfy  a  fair  and  unprejudioed 
mind  beyond  a  reasonable  doubt;  and  the 
term  does  not  mean  a  vague,  speculative,  or 
whimsical  doubt,  or  a  mere  possible  doubt, 
but  a  substantial  doubt  State  v.  Roberts 
(Del.)  78  Atl.  305,  811,  2  Boyce,  140. 

A  charge  that  the  law  does  not  require 
absolute  certainty,  but  is  based  rather  upon 
the  doctrine  of  reasonable  probability,  and  if 
the  evidence  leaves  in  the  jury's  ;ninds  an 
abiding  conviction  of  accused's  guilt  they 
would  be  convinced '  beyond  a  reasonable 
doubt,  fairly  stated  the  law  of*  "reasonable 
doubt,"  and  was  not  misleading,  though  the 
statement  that  the  law  of  reasonable  doubt 
is  based  upon  the  doctrine  of  reasonable 
probability  is  objectionable  in  law,  and,  if 
standing  alone,  would  be  prejudicial.  State 
V.  Quinn,  105  Pac.  818,  821,  56  Wash.  295. 

A  "reasonable  doubt"  is  a  doubt  based  on 
reason,  and  which  is  reasonable  in  view  of 
all  the  evidence.  It  is  not  a  whimsical,  ar- 
bitrary, or  purely  speculative  doubt,  nor  a 
mere  conjecture  or  guess.  If  after  an  impar- 
tial comparison  and  consideration  of  the  evi- 
dence jurors  can  candidly  say  that  they  are 
not  satisfied  of  the  defendant's  guilt  they 
have  a  "reasonable  doubt" ;  but  if,  after  such 
impartial  comparison  and  consideration  of  all 
the  evidence,  they  can  truthfully  say  that 
they  have  a  fixed  conviction  of  the  defend- 
ant's guilt,  such  as  they  would  be  willing  to 
act  upon  in  the  more  weighty  and  important 
matters  relating  to  their  own  affairs,  they 
have  no  reasonable  doubt,  and  In  that  case 
should  find  a  verdict  of  guilty.  Absolute 
certainty  is  not  required  for  such  a  verdict. 
Proof  beyond  a  reasonable  doubt  as  above 
defined  is  sufficient  United  States  v.  Oiuli- 
ani,  147  Fed.  594,  697. 

"Proof  beyond  a  'reasonable  doubt'  does 
not  mean  that  the  guilt  of  the  accused  or  any 
other  fact  shall  be  established  with  the  ab- 
solute certainty  of  a  mathematical  demon- 
stration. Matters  of  fact  are  required  to  be 
proved  merely  to  a  moral  certainty.  To  re- 
quire more  in  dealing  with  human  conduct 
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and  tlie  ordinary  affairs  of  life  would  be  im- 
practicable and  therefore  unreasonable.  It 
is  sufficient  that  any  disputed  fact  relating 
to  these  shall  be  established  by  that  amount 
of  competent  or  appropriate  evidence  which 
ordinarily  totisfles  an  unprejudiced  mind 
beyond  a  reasonable  doubt  The  circum- 
stances which  will  amount  to  this  degree 
of  proof  can  never  be  previously  defined. 
The  only  legal  test  of  which  they  are  sus- 
ceptible is  their  sufficiency  to  satisfy  the 
mind  and  conscience  of  a  man  of  common 
sense  and  ordinary  discretion,  and  so  to  con- 
vince him  that  he  would  act  upon  that  con- 
viction in  matters  of  the  highest  concern  and 
importance  to  his  own  interest  'Seasonable 
doubt*  in  the  legal  sense,  therefore,  does 
not  mean  a  vague,  speculative,  or  whimsical 
doubt  or  uncertainty,  nor  a  merely  possible 
doubt  of  the  truth  of  the  fact  to  be  proved." 
State  V.  Brlnte  (Del.)  58  Atl.  258,  264,  4  Pen- 
uewill,  561. 

Captions  or  intagiaary  doubt 

"Reasonable  doubt"  is  not  a  mere  fanci- 
ful doubt  State  v.  Bell  (Del.)  62  Atl.  147, 
148,  149,  5  PennewlU,  192;  State  v.  Johns 
(Del.)  65  Atl.  763,  764,  6  PennewlU.  174; 
State  V.  Stewart  (Del.)  67  Atl.  786,  789,  6 
PennewlU,  435 ;  State  v.  Tyre  (Del.)  67  Atl. 
199,  205,  6  PennewUl,  343;  State  v.  Mills 
(Del.)  69  AU.  841,  6  PennewlU,  497 ;  State  v. 
BorrelU  (Del.)  76  Atl.  605,  607.  1  Boyce,  349 ; 
State  V.  PoweU  (DeL)  76  Atl.  601,  602.  7 
PennewlU,  2;  State  v.  Short  (Del.)  75  Atl. 
787,  789,  7  PennewlU,  295 ;  State  v.  McCal- 
lister  (Del.)  76  AU.  226,  230,  7  PennewUl,  301; 
State  V.  Curdy  (Del.)  75  Atl.  868,  869,  1 
Boyce,  208 ;  State  v.  Ryan  (Del.)  75  AU.  869, 
872,  1  Boyce,  223;  State  v.  De  Luca  (Del.) 
71  Atl.  742,  743,  2  Boyce,  158 ;  State  v.  Rus- 
so  (Del.)  77  Atl.  743,  747,  1  Boyce,  538;  State 
V.  Brewlngton  (Del.)  78  Atl.  402,  404,  2  Boyce, 
71;  State  v.  Honey  (Del.)  80  Atl.  240,  241, 
2  Boyce,  324;  State  v.  Fitzslmmons  (Del.) 
82  Atl.  598,  600;  State  V.  Powell  (Del.)  61 
Atl.  966,  972,  5  Pennewill,  24;  State  v. 
Brown  (Del.)  61  Atl.  1077,  1079,  5  PennewUl, 
339;  State  v.  Truitt  (Del.)  62  Atl.  790,  792, 
5  PennewlU,  466;  State  v.  Tllghman  (Del.) 
63  Ati.  772,  774,  6  PennewlU,  54;  State  v. 
Gam  (Del.)  74  Atl.  7,  8,  1  Boyce,  25 ;  State 
V.  Uzzo  (Del.)  65  Atl.  775,  778,  6  PennewUl, 
212;  State  v.  Mlele  (Del.)  74  AU.  8,  9,  11, 
1  Boyce,  33;  State  v.  Primrose  (Del.)  77 
Atl.  717,  720,  2  Boyce,  164 ;  State  v.  Fulman 
(Del.)  74  Atl.  1,  7  PennewUl,  123;  State  v. 
Lockwood  (Del.)  74  AU.  2,  4,  1  Boyce,  28; 
State  V.  Lee  (Del.)  74  Ati.  4,  6,  1  Boyce,  18; 
State  V.  Ilartnett  (Del.)  74  AU.  82,  84,  7  Pen- 
newlU, 204 ;  Brantley  v.  State,  65  S.  B.  426, 
133  Ga.  264;  United  States  v.  Guthrie,  171 
Fed.  528,  532;  Bannen  v.  State,  91  N.  W. 
107,  109,  115  Wis.  317. 

^'Reasonable  doubt"  is  not  a  mere  cap- 
tious or  imaginary  doubt    Bell  ▼.  State,  98 


S.  W.  705,  707,  81  Ark.  16;  State  y.  Logan,  85 
Pac.  798,  799,  73  Kan.  730. 

A  ''reasonable  doubt"  does  not  mean  an 
imaginary  doubt  Furlow  v.  State,  81  S.  W. 
232,  233,  72  Ark.  384. 

"Reasonable  doubt'*  does  not  mean  a 
whimsical  doubt.  State  v.  Roberts  (Del.)  78 
Atl.  305,  311,  2  Boyce,  140;  State  v.  Brown, 
80  AU.  146,  150,  2  Boyce,  405. 

A  'Reasonable  doubt"  should  not  be  a 
mere  whim  or  surmise.  Gommonwealtli  v. 
Gampbell,  31  Pa.  Super.  (3t  9,  14. 

A  "reasonable  doubt"  is  not  a  fanciful  or 
imaginary  doubt  State  v.  Fagan  (Del.)  74 
Atl.  692,  696,  1  Boyce,  45;  State  v.  Dhigozl- 
ma  (Del.)  74  AU.  1086,  1088,  7  Pennewill,  151; 
State  V.  Luff  (Del.)  74  AU.  1079,  1081,  1 
Boyce,  152;  State  v.  Anderson  (Del.)  74  AtL 
1097,  1099,  1  Boyce,  135. 

A  "reasonable  doubt"  is  not  a  trivial  or 
fanciful  doubt  State  v.  Cephas  (Del.)  67 
AU.  150,  152,  6  PennewUl,  160;  State  v.  Wolf 
(Del.)  66  AU.  739,  742,  6  Pennewill,  323; 
State  V.  Briscoe  (Del.)  67  Atl.  154, 157,  6  Pen- 
newill, 401 ;  State  v.  Tyre  (Del.)  67  Atl.  199. 
205,  6  Pennewill,  343;  State  v.  Fulman  (Del.) 
74  Atl.  1,  7  Pennewill,  123. 

"Reasonable  doubt*'  does  not  mean  a 
fanciful  or  whimsical  doubt  State  v.  Dav- 
enport (Del.)  77  Atl.  967,  968,  2  Boyce,  12- 

A  "reasonable  doubt"  must  not  be  a  fan- 
cifnl  or  visionary  doubt.  State  v.  Fleetwood 
(Del.)  65  Atl.  772,  774,  6  PennewlU,  153. 

A  "reasonable  doubt"  does  not  mean  a 
fandful  or  indefinable  doubt  State  v.  Rash 
(Del.)  78  Ati.  405,  407,  2  Boyce,  7T ;  State  v. 
Lockwood  (Del.)  74  Atl.  2,  3,  4,  1  Boyce,  28. 

A  "reasonable  doubt"  is  not  a  mere 
Imaginary,  whimsical,  or  even  possible  doubt 
of  the  guilt  of  the  accused.  State  v.  Emory 
(Del.)  68  Atl.  1036,  1039,  5  Pennewill,  126; 
State  V.  Wilson  (DeL)  62  AtL  227,  231,  6 
Pennewill,  77. 

A  "reasonable  doubt"  is  not  a  mere  con- 
jectural doubt.  Flohp  V.  Territory,  78  Pae 
565,  573,  14  Okl.  477. 

A  "reasonable  doubt'*  is  not  a  fanciful 
doubt  or  a  doubt  growing  out  of  conjecture. 
State  V.  Harmon  (DeL)  60  AtL  806,  869,  4 
Pennewill,  580. 

By  "reasonable  doubt"  is  not  meant  a 
strained  or  whimsical  conjecture.  United 
States  V.  Greene,  146  Fed.  803,  824. 

By  "reasonable  doubt"  is  not  meant  a 
mere  caprice  or  conjecture  or  groundless  pos- 
slbUlty.  Turley  v.  SUte,  104  N.  W.  934,  938, 
74  Neb.  471. 

An  Instruction  in  a  criminal  case  that 
"by  the  term  'reasonable  doubt'  is  meant  not 
a  capricious  doubt,  but  a  substantial  doubt — 
a  doubt  that  you  can  give  a  reason  for  if  the 
court  called  on  you  to  give  one — "  held  not 
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enroneocui.    Marshall  y.  United  States*  197 
Fed.  611,  512,  117  0.  a  A.  65. 

Proof  to  warrant  a  "reasonable  doubt^ 
shonid  not  be  a  mere  conjecture,  a  fancy,  a 
trivial  supposition.  Parker  v.  State,  50  S.  B. 
823,  825,  3  6a.  App.  336. 

A  "reasonable  doubt"  is  not  a  wbimsical, 
arbitrary,  or  purely  speculative  doubt,  nor  a 
mere  conjecture  or  guess.  United  States  v. 
Giuliani,  147  Fed.  594,  597. 

"Beasonable  doubt"  in  respect  to  the 
sufficiency  of  evidence  in  a  criminal  case  does 
not  mean  a  captious  quibble  suggested  to 
evade  the  performance  of  an  honest  duty. 
Saunders  v.  State,  111  Pac.  965,  971,  4  Okl. 
Cr.  264,  Ann.  Cas.  1912B,  766. 

A  Juror  cannot  create  for  himself  a 
doubt  and  act  on  it  He  cannot  raise  an  ar- 
tificial or  captious  doubt  in  order  to  acquit 
Parker  t.  State,  60  S.  E.  823,  825^  3  Ga.  App. 
336. 

A  "reasonable  doubt"  is  not  a  mere  imag- 
inary, captious,  or  possible  doubt,  but  a  fair 
doubt  based  on  reason  and  common  sense. 
People  V.  Burke,  121  N.  W.  282,  157  Mich. 
108;  State  v.  Levy,  75  Pac.  227,  230,  9  Ida- 
ho, 48a 

A  "reasonable  doubt"  is  sot  any  possible 
or  imaginary  doubt,  because  everytiHing  that 
depends  upon  human  testimony  is  susceptible 
to  some  possible  or  imagioiary  doubt  To 
be  convinced  beyond  a  reasonable  doubt  is 
that  state  of  the  case  which,  after  an  entire 
consideration  and  comparison  of  all  the  tes- 
timony, leaves  the  minds  of  the  Jurors  in  that 
condition  that  they  feel  an  abiding  conviction 
to  a  moral  certainty  of  the  truth  of  the 
charge.  Snyder  v.  State,  111  S.  W.  465,  466, 
86  Ark.  456. 

The  "reasonable  doubt"  of  defendant's 
guilt,  which,  being  entertained  by  the  Jury, 
should  inure  to  his  acquittal,  is  not  a  vague, 
fanciful,  whimsical, '  or  even  possible  doubt 
but  SQcb  a  doQbt  as  naturally  arises  out  of 
the  evidence,  and  may  reasonably  be  enter- 
tained by  men  of  ordinary  intelligence,  im- 
partiality, and  Judgment  after  a  careful  and 
conscientious  consideration  of  all  the  evi- 
dence. State  V.  Cole  (Del.)  78  Atl.  1025, 1026, 
2  Boyce,  184. 

By  the  term  "reasonable  doubt"  is  not 
meant  every  possible  or  fanciful  doubt  or 
conjecture  that  may  suggest  itself  or  be  sug- 
gested to  the  mind.  It  Is  not  a  mere  guess 
or  surmise,  because  everything  relating  to 
human  affairs  and  dependent  upon  moral  evi- 
dence is  open  to  some  fanciful  doubt  or  con-, 
jectare.  A  ''reasonable  doubt"  is  a  doubt 
based  upon  reason,  and  growing  out  of  the 
testimony  and  evidence  in  the  case.  A  rea- 
sonable doubt  is  that  state  of  the  case,  whld^, 
after  an  entire  comparison  and  considera- 
tion of  all  the  evidence,  leaves  the  mind  in 
that  condition  that  Jurors  cannot  say  they 


feel  an  abiding  conviction,  to  a  certainty, 
that  the  accused  committed  the  offense.  Peo- 
ple V.  Yun  Kee,  96  Pac.  95,  96,  8  CaL  App.  82. 

Accused'  is  presumed  to  be  innocent  un- 
til his  guilt  is  proved  beyond  a  reasonable 
doubt;  but  a  "reasonable  doubt'*  does  not 
mean  a  vague*  speculative,  or  possible  doubt 
but  such  a  substantial  doubt  as  will  remain 
in  the  minds  of  reasonable  fair-minded  men 
after  a  consideration  of  all  the  evidence. 
State  V.  Brelawski  (Del.)  84  AtL  950,  953. 

A  statement  in  an  instruction  on  reason- 
able doubt  that  everything  relating  to  human 
affairs  and  depending  on  moral  evidence  is 
open  to  some  possible  or  imaginary  doubt, 
and  that  the  "reasonable  doubt"  referred  to 
was  that  state  of  the  case,  etc.,  did  not  ren- 
der the  instruction  erroneous*  People  v. 
Verduzco,  110  Pac.  970,  972,  13  OaL  App.  789. 

Cononrrenoe  of  all  Jurors 

If  a  "reasonable  doubt'*  arises  from  a 
single  Juryman,  the  other  jurymen  ehould 
come  to  tlie  mind  of  that  one.  Common- 
wealth V.  Oampbell,  81  Pa.  Super.  Ct.  0, 15, 17. 

In  a  prosecution  for  murder,  the  Jury  are 
not  required  to  acquit  the  defendant  If  one 
of  them  has  a  "reasonable  doubt**  of  his  guilt 
Howard  v.  State,  44  South.  95,  96,  151  Ala. 
22. 

An  instruction  on  reasonable  doubt  was 
not  erroneous  because  its  concluding  clause 
directed  that  while  each  Juror  should  decide 
for  himself,  it  was  his  duty  to  consult  with 
the  other  Jurors  with  the  view  of  reaching 
an  agreement  If  they  could  without  violence 
to  their  individual  understanding  of  the  evi- 
dence and  instructions  of  the  court,  and  that 
they  should  not  hesitate  to  sacrifice  their 
views  or  opinions  of  the  case  when  convinced 
that  they  were  erroneous,  even  though  in  so 
doing  they  deferred  to  the  views  or  opinions 
of  others.  People  v.  Verduzco,  110  Pac  970, 
972,  13  Cat  App.  789. 

Am  doubt  arising  from  evidemoe 

A  "reasonable  doubt*'. must  be  based  on 
the  evidence  in  the  case.  Walker  v.  State, 
35  South.  1011,  1012,  1014,  139  Ala.  56. 

A  "reasonable  doubt**  is  a  doubt  growing 
out  of  the  testimony  and  evidence  in  the  case. 
People  V.  Yun  Kee,  96  Pac  95,  96,  8  Gal 
App.  82. 

A  "reasonable  doubt"  is  a  doubt  of  guilt 
arising  upon  consideration  of  all  the  evi- 
dence, facts,  and  circumstances  presented  at 
trial.  Dobbs  v.  State,  115  Pac.  370,  373,  5 
Okl.  Cr.  475. 

A  "reasonable  doubt**  is  a  doubt  derived 
from  the  evidence  or  lack  jof  evidence  in  the 
case.  United  States  y.  Post,  128  Fed.  950, 
957. 

A  "reasonable  doubt*'  must  arise  from 
the  evidence  or  lack  of  evidence  in  the  case. 
Cannon  y.  Territory,  99  P^c  622,  626,  1  Okl. 
Cr.  600. 
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A  ^'reasonable  doubt"  may  arise  from 
want  or  lack  of  evidence,  and  need  not  be 
founded  upon  evidence  in  tbe  case.  State  v. 
Andrews,  71  AtL  IjOO,  110,  77  N.  J.  Law,  108. 

A  "reasonable  doubt**  Is  a  doubt  growing 
out  of  the  evidence,  and  such  as  would  con- 
trol reasonable  men  In  the  ordinary  affairs 
of  life.  State  v.  Coates  (Del.)  79  Ati.  213, 
216,  2  Boyce,  424. 

A  ''reasonable  donbt*'  is  a  doubt  arising 
ou.t  of  the  evidence,  and  the  jury  may  not  go 
outside  of  the  evidence  to  hunt  up  doubts  on 
which  to  acquit  accused.  State  v.  Trapp,  109 
Pac.  1094,  1097,  56  Or.  588. 

The  Jury  are  not  to  go  bey<»iid  the  evi- 
dence to  hunt  for  doubt  A  "reasonable 
doubt"  must  arise  from  a  candid  and  impar- 
tial consideration  and  Investigation  of  all  the 
evidence  in  the  case.  Flohr  v.  Territory,  78 
Pac.  565,  573,  14  Okl.  477. 

''Beasonable  doubt''  beyond  which  guilt 
must  be  afSrmatively  proved  to  Justify  a  con- 
viction is  a  doubt  of  guUt  reasonably  arising 
from  aU  the  evidence  or  want  of  evidence  in 
the  case.  Baker  v.  8tate«  97  N.  W.  566,  568, 
120  Wis.  135. 

"Reasonable  doubt"  to  which  a  defend- 
ant is  entitled  is  not  one  raised  by  the  Juror's 
personal  information  from  hearsay  or  other- 
wise, or  from  his  bias  or  prejudice,  but  must* 
grow  out  of  and  be  founds  upon  the  evi- 
dence adduced  on  the  trial.  Commonwealth 
V.  Di  Silvestro,  31  Pa*  Super.  Ct  537,  555. 

While  a  "doubt"  arising  out  of  evidence 
which  will  Justify  an  acquittal  lii  a  criminal 
case  is  a  mental  operation  for  which  it  may 
often  be  very  difficult  and  indeed  impossible 
to  assign  any  reason,  yet  it  is  not  reversible 
error  to  define  reasonable  doubt  as  a  doubt 
arising  from,  the  evidence  or  lack  of  evidence 
and  for  which  some  ];eason  can  be  given. 
Griggs  V.  United  States,  1$8  Fed.  572,  577,  85 
C.  C.  A.  896. 

An  instruction  that  a  "reasonable  doubt" 
is  one  that  Is  based  upon  some  ground  in  the 
testimony  or  the  want  of  testimony  in  the 
case,  and  that,  if  a  Juror  has  not  a  doubt  of 
that  gravity,  he  ought  to  convict,  is  proper. 
O'D^l  V.  State,  47  S.  E.  577.  678,  120  Ga.  152. 

The  definition  of  a  "reasonable  doubt"  by 
the  court  in  charging  the  Jury  as  "such  a 
doubt  as  grows  out  of  the  testimony  and 
leaves  a  reasonable  mind  wavering  and  un- 
settled" is  probably  too  narrow  and  restrict- 
ed. A  reasonable  doubt  may  arise,  not  only 
out  of  the  testimony,  but  from  the  want  of 
testimony,  or  it  may  be  created  by  the  state- 
ment of  the  defendant,  or  the  manner  and 
conduct  of  the  witnesses  in  testifying,  or  the 
credibility  of  the  witnesses,  and  other  facts 
and  circumstances  connected  with  the  case. 
Governor  v.  State,  63  S.  S.  241,  244,  6  Ga. 
App.  357. 


A  charge  that  the  state  has  the  burden 
of  proving  every  fact  hecessary  to  a  convic- 
tion beyond  a  reasonable  doubt,  that  ,the  ex- 
pression "reasonable  doubt"  means  a  doubt 
founded  on  some  good  reason,  and  must  not 
arise  from  sympathetic  feelings,  but  must 
arise  from  the  evidence  or  lack  of  evidence, 
etc.,  correctly  charges  on  "reasonable  doubt." 
State  V.  Harsted,  119  Pac  24,  26,  66  Wash. 
158. 

A  "reasonable .  doubt"  is  a  fair  doubt 
growing  out  of  the  testimony  in  the  case.  It 
is  not  a  mere  imaginary,  captious,  or  possible 
doubt,  but  a  fair  doubt  based  upon  reason 
and  common  sense.  It  is  such  a  doubt  as 
may  leave  the  minds  of  the  Jury,  after  a  care- 
ful examination  of  all  the  evidence  In  the 
case,  in  that  condition  that  they  cannot  say 
they  have  an  abiding  conviction  of  a  moral 
certainty  of  the  truth  of  the  accusation.  The 
proposition  that  a  "reasonable  doubt"  must 
be  an  insurmountable  doubt  is  not  approved* 
People  V.  Burke,  121  N.  W-  282,  284,  157 
Mich.  106  (quoting  with  approval  from  People 
V.  Finley,  38  Mich.  482,  483). 

The  term  "reasonable  doubt,**  as  defined 
by  text  writers  and  decisions  of  courts  of  last 
resort,  is  a  fair  doubt  growing  out  of  the 
testimooy  in  tbe  case.  It  is  not  a  mere  imagi- 
nary, captious,  or  possible  doubt,  but  a  fair 
doubt,  based  upon  reason  and  common  sense. 
It  would  be  possible  to  raise  an  imaginary  or 
captious  doubt  in  any  case,  no  matter  how 
strong,  direct,  and  positive  the  evidence 
might  be.  For  instance,  a  Jury  might  imag- 
ine»  in  a  case  where  two  uncontradicted  eye* 
witnesses  to  a  crime  testified  to  its  commis- 
sion, that  such  witnesses  might  be  mistaken, 
and  thus  entertain  a  captious  or  imaginary 
doubt  But  such  a  doubt  is  not  a  "reason- 
able doubt,"  within  the  legal  definition  of 
that  phrase.  State  v.  Levy,  75  Pac.  227,  230, 
9  Idaho,  483  (citing  3  Rice,  Bv.  i  268) . 

To  convict  a  person  of  an  ofltense  cbarg- 
edf  it  is  incumbent  upon  the  state  to  prove 
every  material  element  of  the  crime  to  the 
satisfaction  of  the  Jury  beyond  a  reasonable 
doubt.  Such  a  doubt  must  be  a  reasoniUt)le 
one  under  all  the  circumstances  of  the  case, 
and  must  grow  out  of  the  evidence.  It  must 
not  be  a  fanciful  doubt,  a  visionary,  specula- 
tive, or  sympathetic  one,  but  such  a  doubt  as 
upon  careful  and  conscientious  consideration 
of  aU  the  evidence  the  Jury  feels  constrained 
to  entertain.  State  v.  Fleetwood  (DeL)  65  Atl. 
772,  774,  6  PennewlU,  153. 

Tbe  ''reasonable  doubt"  which  entittes 
defendant  in  a  criminal  case  to  an  acquittal 
Is  a*  doubt  of  guilt,  reasonably  arising  from 
all  the  evidence  in  the  case,  and  it  must  be 
such  a  doubt  as  the  Juror  Is  able  to  give  a 
reason  for.  A  "reasonable  doubt"  is  that 
state  of  a  case  which,  after  the  entire  com- 
parison and  consideration  of  all  the  evidence, 
leaves  the  mind  of  the  Juros  in  that  oondi* 
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tioa  tbftt  be.  caniiot  aay  find  feel  an  abldi&g 
eoavtctloii  to  a  moral  certainty  of  the  guilt 
of  defendant  aa  ctiavged  iff  the  Informatkxn. 
State  V.  Grant*  105  N.  W.  97, 90,  2d  fi.  D.  164, 
11  Ann.  Oaa.  1017. 

A  "reasonable  donbt"  la  one  thistt  grows 
oat  of  the  testimony  or  froim  the  absence  of 
testimony,  and  leaves  a  reasonable  mind  wav- 
ering and  unsettled  and  not  satisfied  from 
the  evidence.  A  jQnor  cftnnot  create  for  him- 
self a  doubt  and  aet  upooa  it.  He  cannot  Taiae 
an  arttfldal  or  eaptioiis  doubt  in  order  t»  ac- 
quit. The  doubt  should  be  real  and  honeetly 
and  fairly  entertained  after  aJl  reasonable 
efforts  to  find  out  the  facts.  The  proof  should 
be  such  as  to  control  and  decide  the  conduct 
of  men  in  the  hij^est  and  most  important  af- 
fairs of  liie,  and  not  a  mere  conjecture^  a 
fancy,  a  trivial  supposition,  a  bar^  ppasibili- 
ty  of  innocence.  Parker  v.  State,  5Q  S.  E. 
823,  82S^,  3  Ga.  App.  336. 

A  charge  in  a  criminal  case  defining  a 
**reas<MiabIe  doubt,"  that  '*a  doubt,  to  justify 
an  acquittal,  must  be  reasonable  and  arise 
from  a  candid  and  impartial  consideration  of 
all  the  evidence  In  the  case,"  is  not  erroneous 
as  precluding  a  reasonable  doubt  arising 
f^om  a  want  of  evidence.  Moore  v.  State, 
Ul  Pac.  822,  824,  4  OlcL  C^.  212. 

A  prisoner  In  a  criminal' trial  hais  no 
ground  to  complain  of  a  charge  as  follows: 
•*The  presumption  Is  that  the  defendant -is  In- 
nocent, and  the  presumption  cotitlnues  tip 
until  the  moment  that  you  are  satisfied'  by 
the  evidence  beyond  a  reasonable  doiibt  of 
his  guilt.  « inUa  rea^topable  doubt  is  su^b  a 
doubt  that  fully  arises  from  the  evidence.  It 
should  not  be  a  mere  whim  or  surmise.  There 
should  be  such  a  doubt,  as  there  is  a  reason 
for  and  which  fully  arises  out  of  the  evidepce. 
♦  •  •  We  would  say  further  that  the 
doubt  arises  from  all  of  the  evidence,  and  if 
the  doubt  arises  from,  a  single  Juryman  the 
other  eleven  jurymen  should  come  to  the  mind 
of  that  one.  It  of  course  takes  twelve  jury- 
men to  arrive  at  the  verdict."  Common- 
wealth V.  Campbell,  ^  Pa.  Super.  Ot.  9, 15. 17. 

An  instruction  that  a  ''reasonable  doubt" 
sufficient  to  justify  an  acquittal  is  a  doubt 
arising  from  all  the  evidence  or  from  a  want 
of  evidence,  and  that  evidence  is  sufficient  to 
remove  a  reasonable  doubt  when  sufficient  to 
convince  the  judgments  of  ordinarily  prudent 
men  of  the  truth  of  a  proposition  with  such 
force  that  they  would  act  upon  that  convic- 
tion without  hesitation  in  their  most  impor- 
tant affairs  when  not  compelled  to  act,  was 
proper.  Weigand  v.  SUte<  d9  N.  B.  999,  178 
Ind.623. 

An  instruction'  is  correct  which  reads: 
"A  'reasonable  doubt,'  as  used  in  these  in- 
atmctioDa,  to  ^tify  an  acquittal,  must  be  a 
reasonable  one  arising  from  a  candid  and  im- 
partial investigation  of  all  the  evidence  in 
the  caae.    A  doubt  pi;oduced  by  an  undue 
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sansibiUAy  in  the  mind  of  aa(r  juror  is  «view 
of  the  conseqnenoes  of  his  verdict  ia  not  a 
reasonable  doubt,  and  the  jury  la  not  allowed 
to  cz«ate  aources  of  materials  of  ddubt  tiy 
resorting  tx>  trivial  or  fanciful  suppositions 
and  remote  conjectures  as  to  a  possible,  state 
of  facts  differing  from  these  established,  by 
the  evidence.  You  axe,  not  at  liberty  to  dis- 
b^Oeve  as  -  jurors,  if  from  all  the  .evidence 
yon  believe  as  men*  Your  oath  imposes  on 
you  no  <>btigation  to  doobt,  where  no  doubt 
would  exist  if  no  oath  had  been  admUatesied. 
If,  after  a  careful  and  impartial  es^ajcoination 
and  consideration  of  all  the  evidenpe,  in  the 
case,  you  can  say  that  you  feel  an  a.bi41ng 
conviction  of  the  guilt  of  the  defendant,  a^d 
are  fully  satisfied  to  a  moral  certainty  of  the 
truth  of  the  charge  made  against  him,  then 
you  are  satisfied  beyond  a  reasonable  doubtj" 
Maya  v.  State,.  101  ^  W.  979^  980,  72  Neb. 
723.  ,      '.  ., 

To  instruct  the  jwy  aa  ft>Uew»v.  VBiy 
the  tena^  'reasonable  doubt,'  as  uaed.  in  these 
inatroctloffla,  is  meant  that  state  of  tfie  case 
which,  after  a  full  eoneideratlon  of  all  tj^ 
evidence,  leaves  your  minds  in  that  eondition 
that  you  oannot  say  that  you  feel  ack  abiding 
conviction  of  the  gailt  of  the  defendant.  You 
should  not  go  .beyond  the  evidence,. to  hunt 
for  doubt,  or  entertain  doubt  from  mere  cap- 
rice or  conjecture^  Such  doubt  should  arise 
only 'from  a  candid  and  Impartial  and  honest 
consideration  of  all  the  evidence  and  the  facts 
and  circumstances  presented  upon  ^e  trial, 
and.  if,  upon  such  consideration^  ,doubt  does  so 
arise,  and  iby  reason  of  it  you  cannot  say 
that  you  are. satisfied  to  a  moral  certainty  of 
the  guilt  of  the  defendant,  you  should  return 
your  verdict  of  not  guilty" — will  not  warrant 
a  reversal  on  the  ground  that  It  does  not  au- 
thorize the  jury  to  find  the  defendant  not 
guilty  on  account  of  the  lack  of  evidence 
against  hjm.    Dobbs  v.  State,  115  Pac.  370, 

373,  5  Okl.  Cr.  475. 

■  «  . 

A  charge  that  a  "reasonablA  doubt"  was 
4aich  a  doubt  as  arose  from  the  evidence 
either  from  the  want  of  eividence  or  confliot 
in  the  evidence  was  not  error,  because  the 
court  failed  to  charge  that  such  doubt  might 
arise  fi*om  ■  the  defendant's  unsworn  state- 
ment, in  view  of  other  charges  that  defend- 
ant had  a  right  to  make  such  statement  which 
should  be  considered  by  the  jury  in  connec- 
tion with  the  sworn  testimoBy  abd  given 
such  weight  as  the  jurors  thought  it  entitled 
to,  that  if  the  jury  had  a  reasonable  doubt  of 
defendant's  guilt  they  should  acquit,  and  that 
they  should  take  the  state's  tiieory,  the  evi- 
dence, the  defendant's  statement,  view  the 
whole  field  of  evidence,  and  determine  what 
the  truth  of  the  case  was.  Harris  v.  State, 
70  S.  E.  952,  953, 136  Ga.  107, 

An  instruction  that  "a  reasonable  doubt 
requires  that  there  should  be  more  than  a 
mere  possibility  of  the  defendant's  innocence. 
You  must  have,  in  order  to  justify  aoqulttai. 
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a  reasonable  doubt  of  the  defendant's  guilt 
growing  out  of  the  unsatisfactory  nature  of 
the  eTldenoe  against  him.  This  doubt  must 
be  such  a  one  as  would  induce  a  reasonable 
man  to  say,  *I  am  not  satisfied  that  the  de- 
fendant is  guilty'" — ^was  erroneous,  as  the 
expression  '*the  evidence  against  him"  had  a 
tendency  to  lead  the  Jury  to  believe  that  they 
wei«  to  determine  the  question  of  reason- 
able doubt  from  a  consideration  of  the  state's 
evidence  alone.  People  t.  Lee,  03  N.  B.  321, 
328,  248  111.  94. 

The  court  charged  that  reasonable  doubt 
must  be  a  rational  doubt,  fairly  arising  from 
the  testimony  and  the  circumstances  sur- 
rounding the  case;  that  the  burden  was  on 
the  state  to  satisfy  the  Jury  beyond  a  reason- 
able doubt  of  the  existence  of  any  fact  and 
circumstance  necessary  to  form  a  conclusioi> 
of  defendant's  guilt  which  must  be  affirma- 
tively proven  to  a  moral  certainty;  and  that 
the  presumption  of  innocence  attends  tiie  ac- 
cused from  the  beginning  to  the  end  of  the 
trial,  and  prevails  unless  overcome  by  evi- 
dence sufficiently  strong  to  convince  and  satis- 
fy the  Jury  beyond  a  reasonable  doubt  Held, 
that  such  charge  was  not  objectionable  as 
depriving  accused  of  the  benefit  of  reasonable 
doubt  arising  from  insufficiency  or  lack  of 
evidence,  in  that  the  court  in  certain  ex- 
cerpts stated  that  a  reasonable  doubt  which 
entitled  accused  to  an  acquittal  was  one  aris- 
ing from  "all  the  evidence  in  the  case."  Hed- 
ger  V.  State.  128  N.  W.  80,  90,  144  Wis.  279. 

The  court  instructed  that  the  term  "rea- 
sonable doubt"  meant  a  doubt  having  some 
good  reason  for  it  arising  out  of  evidence  in 
the  case ;  such  a  doubt  as  the  Jury  could  find 
a  reason  for  in  the  evidence,  and,  as  applied 
to  the  evidence  in  criminal  cases,  meant  an 
actual  and  substantial  doubt  growing  out  of 
the  unsatisfactory  nature  of  the  evidence, 
and  the  entire  evidence  should  be  considered, 
and  the  Jury  should  entertain  only  such 
doubts  as  arise  from  the  evidence  and  are 
reasonable.  Held,  that  objection  to  tiie 
charge  that  the  doubt  must  arise  out  of  the 
evidence,  on  the  ground  that  it  might  arise 
from  want  of  evidence,  was  hypercritical,  it 
simply  meaning  that  the  Jury  could  not  go 
out  of  the  record  to  hunt  for  a  pretext  to 
acquit,  nor  was  the  instruction  that  the  Jury 
could  only  act  upon  such  doubt  as  they  were 
able  to  fimd  a  reason  for  in  the  evid^ice  ob- 
jectionable, when  properly  construed,  as  the 
reason  for  a  reasonable  doubt  could  come 
from  no  other  source.  People  v.  Del  Oerro, 
100  Pac.  887,  890,  9  OaL  App.  764. 

An  instruction,  on  a  trial  for  murder, 
that  in  whatever  form  the  question  of  a  rea- 
sonable doubt  may  be  couched,  and  however 
it  may  be  twisted  by  words,  a  reasonable 
doubt  is  no  more  than  a  reasonable  doubt, 
and  that  in  considering  the  case  the  Jury 
were  not  to  go  beyond  the  evidence  to  hunt 
up  a  doubt,  nor  must  they  entertain  such 


doubts  as  were  merely  Imaginary  or  conjec- 
tural; that  a  doubt,  to  Justify  an  acquittal, 
must  be  reasonable  and  arise  from  an  impar- 
tial investigation  of  the  evidence;  and  that 
if,  after  considering  all  the  evidence,  the  Jury 
had  a  fixed  conviction  of  the  truth  of  the 
charge,  they  were  satisfied  beyond  a  reason- 
able doubt — was  not  erroneous.  Bluett  y. 
State,  44  South.  84,  87,  89,  151  Ala.  41. 

Where  the  court  had  defined  what  was 
a  '^reasonable  doubt,"  an  addendum  to  the 
effect  that  the  'Reasonable  doubtf'  of  the  law 
is  one  that  grows  out  of  the  evidence  was  not 
subject  to  the  criticism  that  it  excluded  the 
inference  that  such  a  doubt  may  arise  from 
the  want  of  evidence  or  the  conflict  in  evi- 
dence. Thomas  v.  State,  69  S.  E.  246,  248, 
129  Ga.  419. 

In  a  criminal  prosecution,  an  instruc- 
tion, defining  a  "reasonable  doubt"  as  *'not 
a  mere  imaginary  or  possible  doubt,  but  a 
substantial  doubt,  based  upon  reason  and 
common  sense,  and  induced  by  the  facts 
and  drcumstanoes  attending  the  particular 
case  and  growing  out  of  the  testimony.  It 
is  such  a  doubt  as  will  leave  one's  mind,  aft- 
er a  careful  examination  of  all  the  evidence, 
in  such  condition  that  he  cannot  say  that  he 
has  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  defendant's  guilt  as  charged" 
— ^is  not  subject  to  the  objection  that  by  it 
the  Jury  were  confined  to  a  consideration  of 
the  evidence,  whereas  a  reasonable  doubt 
may  arise  from  the  lack  of  evidenqe.  State 
V.  De  Lea,  93  Pac.  814,  816,  36  Mont  531. 

As  net  iAelndins  vrwej  doubt 

To  give  rise  to  a  "reasonable  doubt"  Jus- 
tifying an  acquittal,  the  evidence  need  not 
exclude  all  doubt.  United  States  v.  Guthrie, 
171  Fed.  528,  582. 

A  request  to  charge  in  a  criminal  case, 
using  the  expression  "all  doubt,"  in  place  of 
"a  reasonable  doubt,"  was  properly  refused. 
Gordon  v.  gtate,  41  South.  847,  849,  147 
Ala.  42. 

"Reasonable   doubt"  is  not  any  doubt 

which  might  cause  any  Juror  to  hesitate  to 
act  in  the  most  important  business  affairs 
of  his  own.  Nelms  t.  State,  51  S.  B.  588, 
589,  123  Ga.  675. 

The  doubt  as  to  accused's  guilt  that  au- 
thorizes an  acquittal  must  be  a  "reasonable 
one";  a  mere  doubt  being  insufficient  Da- 
vis V.  State,  44  South.  561,  562,  152  Ala.  25. 

A  request  to  charge  the  Jury  to  discharge 
defendant  if  they  had  a  doubt  of  his  guilt 
was  objectionable  for  failure  to  require  that 
the  Jury  have  a  "reasonable  doubt."  Green 
V.  State,  53  South.  284,  285,  168  Ala.  104. 

It  was  proper  to  refuse  a  requested  in- 
struction that  if,  after  subjecting  the  facts  to 
the  test  of  reason,  there  remained  a  doubt  of 
guilt,  the  Jury  should  acquit.  Brown  T. 
State,  4S  South.  194,  196»  160  Ala.  25. 
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In  a  prosecutloti  for  bomicftde,  Imtnic^ 
tions  that  the  jury  mttst  oanstroe  erery  doubt 
In  favor  of  the  accused  were  properly  refus- 
ed; such  duty  being  limited  to  ^'reascMmble'' 
doubts.  Thomas  y.  State,  4S  South.  371,  876, 
150  Ala.  31. 

Defendant's  requested  Instruction  that 
if  the  jury  should  be  in  doubt  as  to  defend- 
ant's guilt  he  should  be  acquitted,  afld  that 
all  doubts  should  be  resolved  In  his  favor, 
was  patently  bad.  Kirby  y.  State,  44  South. 
38,  40,  42,  151  Ala.  66. 

A  requested  instruction  that  if  the  evi- 
dence leaves  in  the  mind  of  the  jury  any 
doubt  as  to  the  guilt  of  the  defendant,  or  if 
after  a  fair  ccmsideratton  of  the  facts  Che 
guilt  of  the  accused  remain^  in  doubt,  they 
should  aequit,  ignored  the  question  of  reason- 
able doubt  and  was  properly  refused.  Pri<Nr 
V.  Territory,  8»  Pao.  412,  11  Ariss.  16». 

On  a  trial  for  murder  In  the  first  degree, 
a  refusal  to  charge  that.  If  the  tury  is  in 
doubt  as  to  what  actually  happened  in  the 
room  where  ttid  homicide  was  committed, 
they  must  bring  in  a  verdict  of  not  guilty,  is 
not  ground  for  reversal,  as  the  request  iu" 
(duded  any  doubt,  however  slight,  whick  the 
Jury  might  have  as  to  what  ac^aUy  occur- 
red, especially  where  the  court  has  charged 
folly  as  to  the  right  of  the  accused  to  the 
benefit  of  every  reasonable  doubt  People  v. 
Bogglano,  72  N.  E.  101,  102,  179. N.  Y.  267. 

As     ezolndins    every     liypotliesis    but 
SnUt 

The  rule  that,  to  warrant  conviction,  the 
evidence  must  in  every  case  be  of  such  a 
character  as  to  exclude  every  reasonable  hy- 
pothesis of  Innocence,  Is  but  another  way  of 
saying  that  the  defendants  must  be  proved 
guilty  beyond  a  "reasonable  doubt.**  If  a 
reasonable  doubt  exists,  there  ihust  be  a  rea- 
sonable hypothesis  of  Innocence;  and  where 
such  hypothesis  do^  not  exist  there  can  be 
no  reasonable  doubt.  Marrash  v.  United 
States,  168  Fed.  225,  229,  93  0.  0.  A.  511. 

In  a  murder  trial,  it  was  not  fair  to  re- 
fuse to  instruct  that  defendant  could  not  be 
convicted  unless  the  evidence  against  him  ex- 
cluded to  a  moral  certainty  every  hypothesis 
or  supposition  but  that  of  his  guilt — Toung 
V.  State,  43  South.  100,  101,  149  Ala.  16. 

It  was  error  to  refuse  to  Instruct  that 
the  jury  should  acquit  defendant  unless  the 
evidence  excluded  every  reasonable  supposi- 
tion but  that  of  his  guilt  Griffin  v.  State, 
43  Sontb.  197, 199, 150  Ala.  49. 

A  charge  that  the  jury  should  acquit  un- 
less the  evidence  excludes  every  reasonable 
supposition  but  that  of  defendant's  guilt  was 
properly  refused.  Bell  v.  State,  37  South. 
281-284,  140  Ala.  57. 

An  Instruction  that  ^  ''reasonable  doubt" 
ii  one  that  excludes  every  reasonable  hy- 
pothesis exc^t  that  of  guilt  of  the  defendant, 


and  that  when  no  other  supposition  will  ifta- 
sonably  account  for  all  of  the  conditions  of 
the  case  can  the  conclusion  of  guilt  be  adopt- 
ed, was  properly  refused*  Thayer  v.  State, 
35  South.  406,  408,  409(  138  Ala.  39  (dttng 
Yarbrough  v.  State,  16  South.  758,  105  Ala. 
45.  56). 

It  was  proper  to  refuse  a  requested  in- 
struction that,  before  defendant  could  be  con- 
victed, the  jury  must  be  satisfied  to  a  moral 
c^tainty,  not  only  that  the  proof  was  con- 
sistent with  his  guilt  hut  wholly  inconsistent 
with  every  other  rational  supposition,  and 
that  unless  the  Jury  should  be  so  convinced 
that  each  member  would  venture  to  act  on 
the  decision  in  matters  of  the  highest  im- 
portance to  their  own  interest,  they  should 
acquit  Brown  v.  State,  43  South.  194,  196, 
150  Ala.  25  (citing  Pitts  v.  State,  37  South, 
lot  140  Ala.  70). 

Defendant's  requested  instruction. tl^at  ^ 
the  jury  are  not  satisfied  b^ond  all  "reason- 
able doubtV  to  a  moral  certainty,  and  to  the 
exclusion  of  every  other  reasonable  hypothec 
sto<biit  tisat  of  his  guilt  they  should  acquit 
and  it  is  not  necessary  to  raise  a  reasonabls 
doubt  that  they  should  find  from  all  the  evi- 
dence a  probability  of  his  innocence,  but 
such  a  doubt  may  arise  even  wbe^i  there  Is  no 
probability  of  his  innocence  in  the  testimony, 
and,  if  they  have  not  an  abiding  convection  to 
a  moral  certainty  of  his  guilt  it, is  their  duty 
to  acquit,  should  be  given.  Bally  v.  State,  53 
South.  2Q6,  299,  39Q,  168  Ala.  4.   _ 

An  tnstmotion  that  to^  sustain  a  convle-* 
tlon^  the  state  must  Introduce  testimony  so 
strong  and  convincing  as  to  exclude  every 
ether  reasonable  hypothesis  than  that  of  the 
defendant's  guilt,  and  must  convince  the  jury 
b€^*ond.  all  reasonable  doubt  tjtiat  h^  could 
not  be  innocent,  or  he  must  be  aoqul^tedi  was 
properly  refused*  as  leadixitf  the  jury  to.. be* 
lieye  :that  a  higher  degree  of  proof  was  re* 
quired  than  that  to  satisfy  beiief  beyqnd  a 
reasonable  doubt-  and.  al^  ss  requiring  the 
jury  to  convict  defendant  if  at  all,  on  the 
state's  testimony.  Rigsby  v.  State,  44  South: 
608,  610,  152  Ala.  9. 

A  charge  that  if  the  jury  were  not  satis- 
fled  beyond  a  '^reasonable  doubt"  to  a  moral 
certainty,  and  to  the  exclusion  of  every  other 
reasonable  hypothesis  that  the  defendant  was 
gnUty  Uiey  should  find  him  not  guilty,  and 
that  it  is  not  necessary  to  raise  a  reasonable 
doubt  that  the  jury  should  find  from  all  the 
evidence  a  probability  of  defendant's  inno- 
cence, but  that  such  doubt  may  arise  evcn 
when  there  Is  no  probability  of  the  Innocence 
from  the  testimony,  and  that  if  the  jury  have 
not  an  abiding  conviction  to  a  moral  certain- 
ty of  his  guilt  it  is  their  duty  to  acquit,  and 
that  they  must  find  the  def^dant  not  guU^ 
if  the  conduct  of  the  defendant  upon  a  rea- 
sonable hypothesis,  Is  consistent  with  his  in- 
nocence, was  properly  refused.  Bell  v.  State« 
37  South*  281-284,  140  Ala.  67, 
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Am  IneapftUe  of  ezplmmation  f 

The  phrase  ''reasonable  doabt*  Is  self- 
explanatory,  and  simplicity  would  be  render- 
ed confaslng  and  meaning  obscure  by  any 
^aboration.  James  t.  State,  57  S.  R.  950, 
960,  1  6a.  App.  779. 

The  meaning  of  the  phrase  "reasonable 
doobt'^  is  obvious ;  and  for  the  courts  to  at- 
tempt to  explain  it  to  the  jury  is  to  "gild 
refined  gold,"  or  add  ahother  ray  unto  the 
sunlight  Barker  v.  State,  67  S.  E.  989,  990, 
1  Ga.  App.  286. 

**There  are  no  words  plainer  than  'rea- 
sonable doubt,*  and  none  so  exact  to  the  idea 
meant."  "Reasonable  hypothesis,"  or  "rea- 
sonable or  moral  certainty,"  may  be  logically 
the  equivalent  of  "reasonable  doubt";  but 
these  expressions  are  not  so  easily  understood 
by  the  ordinary  lay  mind.  In  every  criminal 
case  the  presiding  Judge  should  charge  the 
Jury  that,  to  authorize  conviction,  guilt  must 
be  proved  "beyond  a  reasonable  doubt,"  and, 
unless  the  evidence  demands  the  verdict  ren- 
dered, his  failure  to  do  so  will  be  reversible 
error.  Norman  r.  State,  74  S.  E.  428, 10  Ga. 
App.  802. 

'*  Bishop  says  that  there  are  no  words 
plainer  than  "reasonable  doubt*^  and  none  so 
exact  to  the  Idea  meant,  but,  in  respect  to 
definitions,  says,  "we  have  not  seen  one  which 
can  safely  be  pronounced  both  helpful  and 
accurate,"  Another  authority  says  "that  the 
words  are  of  plain  and  unmistakable  mean- 
ing and  any  definition  on  the  part  of  the 
court  tends  only  to  confuse  the  Jury  and  to 
render  uncertain  an  expression,  which,  stand- 
Sag  alone,  is  certain  and  intelligible."  State 
T.  Blay,  58  AU.  794,  795,  77  Yt  56  (citing 
Biah.  Or.  Proc  i  1199). 

It  is  difficult,  if  not  impossible,  to  so  de- 
fine the  term  ^treasonable  doubt"  as  to  satis- 
fy a  subtle  and  metaphysical  mind,  bent  on 
the  detection  of  some  point,  however 'atten- 
uated, upon  which  to  hang  a  criticism.  Mo- 
Oue  ▼.  Ck>mmonwealfh,  49  S.  B.  623,  629, 103 
Va.870. 

It  is  difilcult  to  give  a  definition  more 
easily  comprehended  by  Juries  than  the  words 
themselves.  They  convey  their  own  unmis- 
takable meaning.  Certainly  the  cumulative 
eifect  resulting  f^om  the  reiteration  of  the 
same  idea  by  the  use  of  such  words  and 
phrases  as  "well-founded  doubt,"  "substantial 
doubt,"  and  others  of  like  meaning,  is  well 
calculated  to  fritter  away  and  destroy  all 
benefit  to  be  derived  from  this  important  rule 
of  law.  Frazler  y;  State,  100  S.  W.  94, 108, 
117  Tenn.  430. 

The  phrase  "beyond  a  reasonable  doubt," 
used  in  the  statute  in  establishing  the -meas- 
ure of  proof  necessary  to  warrant  a  convic- 
tion in  a  criminal  case,  is  not  a  technical 
term,  and  needs  no  explanatioQ  from  the 
Qsurts  in  instructing  Juries.  An  instruction 
on  this  subject  in  the  language  of  the  stat- 
ute is  all  that  the  court  is  required  to  giVje. 


It  !s  a  dangerous  thing  for  the  courts  to  at- 
tempt to  go  fortber.  Douglas  v«  Territory, 
98  Pac.  1023,  1024,  1  OkL  Cr.  588  (quoting 
and  adopting  definition  in  Price  v.  State,  98 
Paa  447,  1  Okl.  Or.  858). 

There  have  been  many  attempts  to  de- 
fine and  interpret  the  term  "reasonable 
doubt,"  but  It  is  apprehended  that  such  at- 
^mpts^re  futile^  that  the  words  are  of  plain 
and  unmistakable  meaning,  and  that  any 
definition  on  the  part  of  the  court  tends  only 
to  confuse  the  Jury  and  to  render  uncertain 
an  expression  which  standing  alone  is  certain 
and  intelligible.  Nelms  v.  State,  51  S.  E. 
588,  589,  123  Ga.  575. 


lf»7   be    raised    b^ 


eirtdMiee   of   Kood 


Evidence  of  previous  good  character  as 
to  the  trait  involved  in  the  aocusatiwi  may, 
in  the  absence  of  other  evidence,  caise  a  rea* 
aonable  doubt,  and  entitle  accused  to  an  ac- 
quittal. United  SUtes  r^  Wilson,  176  Fed. 
806,  810. 

Evidence  of  good  charactev  is  a  species  of 
circumstantial  evidenoe  to  be  considered  the 
same  as  all  other  evidence^  together  with  all 
the  facts  in  the  case;  and,  while  it  alone  may 
cause  a  reaebnable  doubt,  it  does  not  neces- 
sarily do  so.  People  v.  Fisher,  120  N.  Y. 
Snpp.  669,  661»  136  App.  Dlv.  57. 

In  a  murder  trial,  an  instruction  that 
the  fact  that  defendant  is  a  man  of  good 
character  may  be  sufildent  to  generate  in  the 
Jury's  minds  a  reasonable  doubt  of  his  guilt 
was  properly  refused.  Davis  v.  State,  44 
South.  561,  562,  152  Ala.  25. 

A  charge  that  if  the  defendant  had  prov- 
ed a  good  character  as  a  man  of  peace  such 
good  character  may  be  sufficient  to  create  or 
generate  a  reasonable  doubt  of  his  guilt,  al- 
though no  such  doubt  would  have  ex- 
isted except  but  for  such  good  character,  was 
properly  refused.  Bell  v.  State,  37  South. 
281-284,'  140  Ala.  57. 

While  it  is  immaterial  that  accused 
has  a  good  reputation,  if  he  is  proven  guilty 
beyond  a  reasonable  doubt,  good  reputation 
raises  a  presumption  of  innocence,  weighty 
according  to  the  circumstances  of  the  case, 
and  where  there  is  evidence  of  good  reputa- 
tion, accused  is  not  proven  guilty  beyond  a 
reasonable  doubt,  unless  the  evidence  is  so 
conclusive  of  guilt  as  to  overcome  the  improb- 
ability that  one  of  good  reputation  would 
commit  the  offense ;  and  h&iee  the  Jury  must 
consider  the  evidenoe  of  reputation,  though 
they  have  no  doubt  of  guilt  People  v.  Blatt» 
121  N.  Y.  Supp.  507,  509.  136  App.  Dlv.  717. 

As  one  svfloteat  to  oonso  beritotloa  Im 
importoat  mMmlkrw 

Onie  proof  to  warrant  a  "reasonable 
doubt"  should  be  such  as  to  control  and  de- 
cide the  conduct  of  men  in  the  highest  and 
most  important  affairs  of  life.  Parker  t* 
State,  59  S.  £.  823,  825,  8  Ga.  App.  336. 
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A  '^reasonable  doubt"  Is  such  a  doubt  a9 
would  cause  a  reasonable  and  prudent  nian 
to  pause  before  acting  In  a  matter  of  grare 
imjportance  to*  himself.  Chandler  v.  State, 
105  Pac.  375,  378,  3  Okl.  Cr.  254. 

A  "reasonable  doubt"  is  such  a  doubt  as 
would  cause  a  reasonably  prudent  man  to 
pause  before  acting  in  the  highest  affairs  of 
life.  State  v.  Ralce,  123  N.  W.  708.  710,  24  S. 
D.  111. 

"Reasonable  doubtr*  is  not  any  doubt 
which  might  cause  any  Juror  to  hesitate  to 
act  in  the  most  important  business  affairs 
of  his  own.  Nelms  v.  State,  51  S.  B.  588, 589, 
128  Ga.  575. 

Guilt  is  proven  beyond  a  "reasonable 
doubt"  when  all  the  eyidence,  impartially  con- 
sidered, impresses  the  judgment  of  ordinarily 
reasonable  and  pradent  men  with  a  conviction 
on  which  thej  would  act  witjiout  hesitation  in 
the  most  important  affairs  of  life.  Miller  y. 
State,  119  N.  W.  850,  861,  139  Wis.  5T. 

If  after  an  Impartial  comparison  and 
consideration  of  all  the  evidence  jujrors  can 
truthfully  say  that  they  have  a  fixed  convic- 
tion of  defendant's  guilt  such  as  they  would 
be  willing  to  act  on  in  the  more  weighty  and 
important  matters  relating  to  their  own  af^ 
fairs,  they  have  no  ''reasonable  doubt,"*  and 
in  that  case  they  should  convict.  United 
States  y.  GiuUani,  147  Fed.  594,  597. 

A  ''reasonable  doubt"  must  be  such  a 
doubt  edsdng  in  the  noind  as.  In  his  own  af-^ 
fairs,  would  cause  a  reasonably  prudent  or 
carefni  man  to  pause  or  hesitate  to  act  in 
grave  or  Important  affairs  of  life;  and  it 
must  be  a  doubt  for  which  a  good  reason  ex- 
ists, arising  out  of  the  testimony  or  the  want 
of  testimony.  A  reasonable  doubt  is  not  a 
mere  possible  doubt;  it  is  that  state  of  the 
case,  which,  after  an  entire  C9mpari80n  and 
consideration  of  all  the  evidence,  leaves  the 
mind  ill  such  a  condition  that  It  cannot  be 
said  that  there  Is  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  Charge. 
The  law  does  not  require  a  demonstration — 
that  is,  such  a  degree  of  proof  as,  excluding 
the  possibility  of  error,  produces  absolute  cer- 
tainty— ^because  such  proof  is  rarely  possible. 
Moral  certainty  only  is  required,  or  that  de- 
gree of  proof  which  produces  conviction  in  an 
unprejudiced  mind.  State  v.  Armstrong,  73 
Pac.  1022,  1026.  43  Or.  207. 

A  "reasonable  doubt"  which  will  Justify 
an  acquittal  In  a  criminal  case  is  such  a 
doubt  as  would  cause  a  reasonable  and  pru- 
dent man  to  panse  or  hesttate  in  the  most 
important  affairs  and  concerns  of  his  life. 
An  instruction  that  It  is  such  a  dOubt  as 
would  ••govern  and  control"  a  reasonably 
prudent  man  and  **deter"  him  from  acting  in 
bis  most  important  affairs  and  concerns  of 
life  was  erroneous  as  requiring  an  actual  he- 
lief  as  distinguished  from  a  doubt.  An  in- 
struction that  the  jury  should  not  go  beyond 


the  evidence  to  hnnt  up  doubts  nor  aitertain 
merely  'chimerical  doubts  or  matters  of  con- 
jecture; but  that  a  doubt,  to  justify  acquit- 
tal, must  be  reasonable  and  arise  either  nega- 
tiyely  or  positively  from  a  candid  and  Im- 
partial investigation  of  all  the  evidence  *,  that 
unless  the  same  kind  of  a  doubt,  lnteitx)6red  In 
the  graver  transactions  of  life,  would  cause 
a  reasonable  and  prudent  man  to  hesitate 
and  pause,  it  was  insufficient;  and  that  if, 
after  considering  all  the  evidence,  the  jury 
had  an  abiding  conviction  of  the  truth  of  the 
charge,  they  would  be  satisfied  beyond  a 
reasonable  doubt — ^was  erroneous  because  the 
expression  "the  graver  transactions  of  life" 
is  not  the  legal  equivalent  of  "the  most  im- 
portant affairs  of  llfle^"  and  also  because  It 
apparently  assumed  that  the  Jnry  were  to 
start  their  deliberations  upon  the  basis  that 
conviction  was  to  be  the  result  unless  a  rea- 
sonable doubt  had'  been  proved,  thus  reqnlr- 
Ing  accused  to  aasome  the  burden  of  estab- 
lishing a  reasonable  doubt,  instead  of  requir- 
ing the  state  to  prove  his  gnllt  beyond  a  rea- 
sonable doubt  McAllister  v.  State,  88  N.  W. 
212,  214,  112  Wis.  496. 

In  an  instruction  wherein  it  Is  said,  in 
speaking  of  the  law  as  tO'  reasonable  doubt, 
that  unless  it  is  such  that,  were  the  same 
kind  of  doubt  interposed  In  the  gi^aver  trans- 
actions of  life,  it  would  cause  a  reasonable 
and  prudent  man  to  hesitate  and  panse,  ''it 
is  isisufiScleBt  to  cause  a  reasonable  and  pru- 
dent man  to  hesitate  and  panse,"  it  is  insu£i 
fieient  to  anthorlze  a  verdict  of  not  guilty, 
the  interpolation  oC  the  words  quoted  did  not, 
we  apprehend,  confusa  the  Jury  as  to  the 
main  Idea  sought  to  be  conveyed  by  .the  in- 
struction, nor  was  it  prejudldal  io  the  ac- 
cused. Maltin  y.  State,  93  N.  W.  161,  162, 
67  Keh.  86. 

An  instruction,  that  proctf  is  said  to  be- 
"beyond  a  reasonable  doubt"  when  the  evi- 
dence is  sufilcient  to  ingress  the  Judgment 
of  ordinarily  prudent  men  with  a  conviction 
on  which  they  would  act  without  hesitation 
in  their  own  important  concerns  of  life,  was 
not  erroneous.  B^iank  v.  State,  68  N.  W. 
65Y,  660,  94  Wis.  211. 

An  instruction  as  to  ''reasonable  doubt," 
which,  after  defining  such  doubt  as  an  actual 
doubt  which  a  juror  is  conscious  of  after  re- 
viewing in  his  mind  the  entire  case,  giving 
consideration  to  all  the  testimony,  and  one 
which  he  believes  would  cause  a  reasonable 
man  in  any  matter  of  like  importance  to  hesi- 
tate to  act,  denies  the  notion  that  any  mere 
possibility  is  sufficient  ground  for  such  a 
doubt,  and  adds  that,  tu  the  performance  of 
jury  service,  jurors  should  decide  controver- 
sies as  they  would  any  Important  question 
in  their  own  affairs,  la  good  as  against  a 
general  exception.  Holt  v.  United  States,  31 
Sup.  Ot.  2,  6,  218  U.  S.  245,  64  L.  Bd.  1021, 
20  Ann.  Oas.  113a 

It  is  difficult,  if  not  Impossible,  to  so 
define  the  term  "reasonable  doubt"  as  to  sat- 
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is^  a  subtle  and  metaphysical  mind,  bent 
upon  the  detection  of  some  point,  however  at- 
tenuated, upon  which  to  hang  a  criticism. 
But  a  requested  instruction  that  **the  court 
instructs  the  Jury  that  by  'reasonable  doubt* 
is  meant  such  doubt  as  would  cause  a  man 
of  average  prudence  to  hesitate  about  a  mat- 
ter of  his  own  of  like  importance  to  himself 
as  the  case  on  trial  is  to  the  accused"  is  ob- 
viously inadequate,  since  it  would  be  impos- 
sible for  the  Jury  to  make  any  practical  ap- 
plication of  the  proposition  sought  to  be  formu- 
lated in  the  instruction.  There  could  be  no 
case  of  importance  to  a  man  such  as  "the 
case  on  trial  was  to  th^  accused"  unless  he 
himself  stood  upon  his  deliverance  before  a 
jury  charged  with  a  capital  offense.  McCue 
V.  Commonwealth,  49  S.  E.  623,  629,  103  Va. 
870. 

A  "reasonable  doubt"  is  not  a  mere  poa^ 
sible  doubt,  but  it  is  such  a  dOubt  as  arises 
from  such  a  candid  consideration  of  all  the 
evidence  as  wlH  cause  a  reasonable  man  to 
pause  in  the  graver  transactions  of  life;  and 
a  Jurot  is  satisfied  beyond  a  reasonable  doubt, 
where,  from  a  candid  coonsideration  of  all 
the  evidence,  he  has  an  abiding  conviction  of 
the  truth  of  the  charge.  Dempsey  v.  State, 
102  S.  Wi  704.  706,  83  Ark.  81. 

It  was  proper  to  refuse  a  requested  in- 
structi(m  that,  before  defendant  could  be  con* 
victed,  the  Jury  must  be  satisfied  to  a  moral 
certainty,  not  only  that  the  proof  was  con- 
sistent with  his  guilt,  but  wholly  inconsistent 
with  every  other  rational  supposition,  and 
that,  unless  the  Jury  should  be  so  convinced 
that  each  member  would  venture  to  act  on 
the  decision  in  matters  of  the  highest  im- 
portance to  their  own  interest,  they  should 
ac(]Uit.  Brown  v.  State,  43  South.  194,  150 
Ala.  25  (citing  Pitts  v.  State,  37  South.  101, 
140  Ala.  70;. 

Am  not  arising  from  ingenuity  of  oonn- 
■el  or  Jury 

A  "reasonable  doubt"  must  be  based  up- 
on the  evidence  In  the  case,  and  not  upon 
the  arguments  of  counsel  to  authorize  an 
actiuittal,  and  an  instruction  that  a  reason- 
able doubt  is  such  as  in  the  graver  affairs  of 
life  would  cause  a  prudent  and  reasonable 
man  to  pause  and  hesitate  before  acting  upon 
the  truth  of  the  matter  charged  was  properly 
refused.  Walker  v.  State,  35  South.  1011, 
1012,  1014,  139  Ala.  56. 

As  requiring  moral  oortainty 

The  terms  "reasonable  doubt"  and  *'moral 
certainty*'  msy  be  used  Interchangeably. 
Hendrix  v.  United  States,  101  Pac  125,  130, 
2  Okl.  Cr.  24a 

The  expressions  "beyond  a  reasonable 
doubt"  and  **to  a  moral  certainty"  are  syn- 
onomous,  and  each  simply  means  that  the 
proof  must  be  such  as  would  satisfy  the  Judg- 
ment and  consciousuess  of  the  Juror  that  the 
crime  charged  had  been  committed  by.  the  de- 
fendant and  that  no  other  reasonable  con- 


clusion was  possible.  People  y.  Bonifacio, 
82  N,  E.  1098,  1100.  190  N.  Y.  150  (quoting 
and  adopting  definition  in  Commonwealth  v. 
Costley,  118  Mass.  1,  and  citing  Hopt  v.  Utah, 

120  U.  S.  430,  439,  7  Sup.  Ct  614,  30  L.  Ed. 
708). 

The  phrases  "to  a  moral  and  reasonable 
certainty''  and  "beyond  a  reasonable  doubt," 
as  applied  to  the  quality  of  proof  In  a  case, 
are  identical  in  meaning.  "Reasonable  and 
moral  certainty"  may  be  said  to  be  that  de- 
gree of  probability  which  exists  with  such 
strength  as  to  Justify  human  action  upon  it 
Whatever  exists  to  a  moral  and  reasonable 
certainty  of  necessity  exists  beyond  a  reason- 
able doubt.  Austin  y.  State,  64  S.  E.  670, 
6  Ga.  App.  211. 

Proof  beyond  a  "reasonable  doubt"  re- 
quires that  the  facts  must  be  proved  to  a 
moral  certainty.  State  v.  Blackburn  (Del.) 
75  Atl.  536,  541,  7  Pennewffl,  4T9. 

If  alter  considering  all  the  testimony 
a  Juror  is  morally  sure  of  defendant's  guilt, 
he  has  no  ''reasonable  doubt"  Chandler  v. 
State,  105  Pac.  375,  378,  3  Okl.  Or.  254. 

A  Juror  is  understood  to  entertain  a 
"'reasonable  doubt"  when  ha  bai»  ^  abiding 
co^viction  of  mind  founded  on  thQ  evidence 
to  a  moral  certainty  that  the  defendant  ia 
not  gyilty  as  charged.  State  v.  Paulsgrove, 
101  S.  W.  27,  30,  203  Mo.  193. 

^'lieasonable  doubt"  means  that  state  of 
mind  of  a  Juror,  where,  after  having  carefal* 
ly  considered  all  the  evidence,  be  cannot  say 
that  he  has  an  abiding  conviction  to  a  moral 
certainty  of  the  guilt  of  the  accused.  Davia 
V.  State,  S6  South,  170, 172,  47  Fla.  26. 

A  "reasonable  doubt"  Is  that  state  of  the 
cAse  which,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  leaves  the 
minds  of  the  Jurors  in  that  condition  that 
they  cannot  say  that  they  feel  an  abiding  con- 
viction to  a  moral  certainty  of  the  truth  of 
the  charge.  Bridgeman  v.  United  States,  140 
Fed.  577.  592,  72  C.  C.  A.  145 ;  State  v.  Grant 
105  N.  W.  97,  99,  20  S.  D.  164,  11  Ann.  Cas. 
1017 ;  Frazler  v.  State,  100  S.  W.  94, 103, 117 
Tenn.  430  (citing  Chief  Justice  Shaw  in  Com- 
monwealth V.  Webster,  5  Cush.  [59  Mass.] 
295,  52  Am.  Dec.  711) ;  Snyder  v.  State,  111 
S.  W.  465,  468,  86  Ark.  456 ;  People  v.  Burke, 

121  N.  W.  282,  284,  157  Mich.  108;  Vance 
V.  Territory,  105  Pac.  307,  311,  3  Okl.  Cr.  208. 

A  ''reasonable  doubt"  is  that  state  of 
the  case  which,  after  full,  fair,  and  impartial 
comparlaon  and  consideration  of  all  the  evi- 
dence, leaves  the  minds  of  the  Jurors  in  that 
condition  that  they  cannot  say  that  they  feel 
an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  of  the  charge ;  that  is,  to  a  cer- 
tainty that  convinces  and  directs  the  under- 
standing and  satisfies  the  reason  and  Judg- 
ment of  the  Jurors.  But  the  doubt  must 
arise  from  the  evidence  or  lack  of  evidence  la 
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the  case.    Cannoti  v.  Territory,  09  Pac.  622, 
«28,  1  OW.  Cr.  eOO, 


•«i 


'Reasonable  donbf '  In  respect  of  tbe  suf- 
ficiency of  evidence  In  a  crlnainal  case  does 
not  mean  a  possible  doQbt»  a  mere  specula- 
tion, or  a  captious  quibble  suggested  for  the 
purpose  of  evading  the  performance  of  an 
honest  duty>  but  means  that  state  of  mind 
which,  after  a  fair  comparison  and  considera- 
tion of  all  the  evidence,  both  for  the  state  and 
for  accused,  leaves  tbe  minds  of  the  jury  in 
that  condition  where  they  cannot  say  that 
they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge.  Saun- 
ders v.  State,  111  Pac.  965,  971,  4  OkL  Cr. 
2M,  Ann.  Cas.  1912B,  766. 

The  term  •'reasonable  doubt"  does  not 
denote  a  mere  possible  doubt.  "It  is  that 
state  of  the  case  which,  after  the  entire  com- 
parison and  consideration  of  all  the  evidence, 
leaves  the  minds  of  Jurors  in  that  condition 
that  they  cannot  say  they  feel  an  abiding  con- 
viction, to  a  moral  certainty,  of  the  truth  of 
the  charge.**  Consequently,  it  is  erroneous  to 
charge  that  by  the  term  ''reasonable  doubt" 
is  meant  a  doubt  that  has  a  reason  for  It, 
a  doubt  for  which  a  reason  can  be  given.  Ab- 
bott ▼.  Territory,  94  Pac.  179,  180,  20  Okl. 
119,  16  li.  R.  A.  (N.  S.)  200,  129  Am.  St.  Rep. 
818  (quoting  and  adopting  Commonwealth  v. 
Webster,  5  Cush,  [Mass.]  295,  52  Am.  Dec 
7U). 

An  instruction  was  not  objectionable  be- 
cause it  used  (he  words  "morally  certain*'  as 
equivalent  to  "beyond  a  reasonable  doubt"; 
such  terms  being  the  legal  equivalents  of 
eadi  other. — State  v.  Wappenstein,  121  Pac. 
989,  998,  67  Wash.  502. 

In  a  murder  trial,  it  was  not  fair  to  re- 
fuse to  instruct  that  defendant  could  not  be 
convicted  unless  the  evidence  against  him  ex- 
cluded to  a  moral  certainty  every  hypothesis 
or  supposition  but  that  of  his  guilt. — ^Toung 
V.  State,  43  South.  100,  101,  149  Ala.  16. 

• 

It  was  not  error  to  strike  out  the  words 
quoted,  in  an  instruction  that  the  jury  must 
be  satisfied  to  a  "moral  certainty,"  beyond  a 
reasonable  doubt  as  to  accused's  guilt  before 
they  could  convict,  since  the  words  stricken 
were  synonymous  with  the  phrase  "beyond  a 
reasonable  doubt"  Stewart  v.  State,  115  S. 
W.  374,  375,  88  A.rk.  602  (citing  Common- 
wealth V.  Costley,  liS  Mass.  1;  Jones  v.  State, 
14  South.  772, 100  Ala.  88;  WoodruflT  v.  State, 
12  South.  658,  81  Fla.  320 ;  Carlton  v.  People, 
37  N.  B.  244, 150  Ilk  181,  41  Am.  St.  Rep.  346). 

An  instruction  to  the  jury  that  they  must 
be  satisfied  to  a  "moral  and  reasonable  cer- 
tainty" is  the  same  in  effect  as  saying  that 
they  must  be  satisfied  "beyond  a  reasonable 
doubL"  Warren  v.  Gay,  51  S.  B.  302,  303, 
123  (Sa.  243  (quoting  and  adopting  definition 
m  Dwight  V.  Jones,  42  S.  E.  48,  115  Ga.  744). 


An  Instruction  defining  reasonable  doubt, 
that  if  "the  jury  are  fully  satisfied  to  a  moral 
certainty"  th^  are  satisfied  beyond  a  reason- 
able doubt,  is  not  prejudicial  because  of  the 
use  of  the  word  "fully."  Wheeler  v.  Stat^, 
113  N.  W.  263,  255,  79  Neb.  491. 

A  requested  instruction  that  one  of  the' 
correct  definitions  of  beyond  a  "reasonable 
doubt"  is  to  be  whoUy  satisfied,  or  satisfied 
to  a  moral  certainty,  was  properly  refused 
as  such  instruction  executed  too  high  a  de- 
gree of  proof.  Thayer  v.  State,  35  South. 
406,  408,  409,  138  Ala.  39  (citing  Griffith  v. 
State,  8  South.  812,  90  Ala.  583). 

It  is  error  to  Instruct  that,  before  the 
jury  can  convict,  they  must 'believe  defend- 
ant guilty  "beyond  a  moral  certainty";  but  it 
is  error  to  refuse  to  charge  that  the  jury 
must  be  satisfied  "beyond  all  reasonable 
doubt  and  to  a  moral  certainty"  of  defend- 
ant's guilt  before  they  can  convict.  Sykes  v. 
State,  44  South.  398,  399, 151  Ala.  80. 

The  refusal  to  charge  the  jury  that,  be- 
fore they  can  convict,  they  must  be  satisfied 
to  a  moral  certainty,  not  only  that  the  proof 
is  consistent  with  the  guilt  of  the  defendant, 
but  that  it  is  wholly  inconsistent  with  every 
other  rational  conclusion,  was  not  error. 
Grifiln  V.  State,  43  South.  197,  199,  150  Ala. 
49  (citing  NeviU  v.  State,  32  South.  590,  133 
Ala.  99). 

It  was  proper  to  refuse  a  requested  in- 
struction that,  before  defendant  could  be 
convicted,  tiie  jury  must  be  satisfied  to  a 
moral  certainty,  not  only  that  the  proof  was 
consistent  with  his  guilt,  but  wholly  Incon- 
sistent with  every  other  rational  supposition, 
and  that,  unless  the  jury  should  be  so  con- 
vinced that  each  member  would  venture  to 
act  on  the  decision  in  matters  of  the  high- 
est importance  to  their  own  interest,  they 
should  acquit.  Brown  y.  State,  43  South. 
194,  196,  150  Ala.  25  (citing  Pitts  v.  State,  37 
South.  101,  140  Ala.  70). 

The  court  having  charged  that  by  "reason- 
able doubt"  is  not  meant  a  possibility  of  a 
doubt  or  a  speculative  imaginary,  or  forced 
doubt,  but  it  must  be  a  doubt  naturally  aris- 
ing from  the  evidence,  and,  as  the  words 
themselves  import,  it  must  be  a  reasonable 
doubt,  one  conformable  to  reason,  may  refuse 
to  add  thereto  that  **if  after  a  consideration 
of  all  the  evidence  submitted  in  the  case  both 
by  the  state  and  the  defendant,  Including  the 
statement  of  the  defendant  himself,  you  can- 
not say  you  have  an  abiding  conviction  to  a 
moral  certainty  of  the  guilt  of  the  defendant, 
it  will  be  your  duty  to  acquit"  The  necessi- 
ty of  proof  beyond  a  reasonable  doubt  in  order 
to  convict  sufiiciently  embraces  the  Idea  tt&t 
a  belief  In  innocence  is  not  essential  to  an  ac- 
quittal. McDuff4e  V.  State,  46  South.  721, 
724,  55  Fla.  125  (citing  Woodruff  Case,  12 
South.  653«  31  Fla.  320). 
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' '  lo  a  prosecution  for  homicide,  the  'State 
relied  on  evidence  that  the  fatal  shot  was 
fired  by  accused,  and  also. on  a  oonunon  un- 
derstanding between, accused  and  his  brother 
to  kill  or  injure  deceased,  while  defendant 
claimed  that  his  brother  fired  the  sl^ot,  and 
that  defendant  did'  not  participate  in  the  diffi- 
culty. •  Held,  that  an  instrubtion  that,  if  there 
existed  a  reasonable  doubt'  as  to  whether  de- 
fendant shot  and  killed  deceased,  then  the 
Jury  should  find  him  not  guilty  unless  they 
were  convinced  from  the  evidence  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that 
he  aided  and  abetted,  or  advised  and  encour- 
aged the  commission  of  the  crime,  etc.,  was 
correct  People  v.  Verduzco,  UO  Pac.  970, 
972, 13  CaL  App.  789. 

An  instruction  that  If  the  evidence  did 
not  establish  the  truth  of  the  charge  in  the 
indictment  beyond  a  "reasonable  doubt"  as 
to  a  nioral  certainty,  to  wit,  a*  certainty  that 
convinced  and  directed  the  J\iry*s  understand- 
ing and  satisfied  their  reason  and  Judgment, 
t^ey  must  acquit,  was  properly  refused  as  re- 
QUiring  too  high  a  degree  of  proof.  Gordon 
y.  State*  41  South.  847,  849,  147  Ala.  42  (cit- 
ing Commonwealth  v.  Webster,  59  Mass.  [6 
Gush.]  295,  320,  52  Am.  Dec.  711;  Griffith. ▼« 
State,  8  South.  812,  90  Ala.  583,  588). 

A  charge  that  before  the  Jury  can  con- 
vict they  must  find  accused  guilty  beyond  a 
reasonable  doubt,  and  that  a  "reasonable 
doubt"  is  that  state  of  the  case  which,  after 
the  entire  comparison  and  consideration  of 
all  the  evidence,  leaves  the  minds  of  the  Ju- 
rors in  that  condition  that  they  cannot  say 
that  they  feel  an  abiding  conviction  to  a  mor- 
al certainty  of  the  truth  of  the  charge--that 
is,  to  a  certainty  that  causes  and  directs  the 
understanding  and  satisfies  the  reason  and 
Judgment  of  those  who  are  bound  to  act  con- 
scientiously upon  it—- Is  ordinarily  a  suffi- 
cient admonition  as  to  the  separate  individual 
duty  of  each  Juror.  State  v.  Smith,  114  Pac. 
1074,  84  Kan.  646. 

Defendant's  requested  Instruction  that. 
If  the  Jury  are  not  satisfied  beyond  all  leason- 
able  doubt  to  a  moral  certainty,  and  to  the 
exclusion  of  every  other  reasonably  hypothesis 
but  that  of  his  guilt,  they  should  acquit,  and 
it  is  not  necessary  to  raise  a  reasonable  doubt 
that  they  should  find  from  all  the  evidence  a 
probability  of  his  innocence,  but  such  a  doubt 
may  arise  even  when  there  l»  no  probability 
of  his  innocence  in  the  testimony,  and  if  they 
have  not  an  abiding  conviction  to  a  moral  cer- 
tainty of  his  guilt,  it  is  their  duty  to  acquit, 
should  be  given.  Bally  v.  State,  53  South. 
296,  299,  390,  168  Ala.  4. 

An  instruction  that  a  "reasonable  doubt" 
is  not  a  mere  possible  doubt,  but  a  fair  doubt, 
growing  out  of  the  evidence  or  lack  of  evi- 
dence^ and  exists  when,  each  Juror  is  unable 
to  say  that  he  has  an  abiding  convictiogQ  to  a 
moral  certainty  of  the  truth  of  the  charge. 


etc.,  was  not  objectionable  aa  in  effect  cban> 
ing  that  such  doubt  exists  only  when  all  the 
Jurors  have  a  reasonable  doubt  The  fair 
and  only  meaning  of  the  instruction -is  that  a 
"reasonable  doubt"  exists  only  when  each 
Juror  is  unable  to  say  that  he  has  aii  abiding 
conviction  to  a  moral  certainty  of  the  truth 
of  the  charge.  "Bach"  as  used  in  the  instruc- 
tion is  a  distributive  adjective,  and  means 
"when  the  same  thing  Is  to  be  predicated  of 
all  the  Individuals  considered  distrlbutively, 
or  one  by  one."  It  denotes  or  refers  to  either 
one  of  the  persons  mentioned,  or  every  one  of 
any  number  separately  considered.  State  v. 
Thompson,  87  Pac.  709,  712,  31  Utah,  228  (cit- 
ing Standard  Diet.;  3  Words  and  Phrases,  p. 
2299). 

An  instruction  that  the  term  "reajjonable 
doubt"  does  not  mean  a  "mere  possible  doubt, 
a  conjectural  doubt,"  nor  "a  doubt  which  \b 
merely  capricious,"  when  read  in  connection 
with  a  preceding  instruction  that  a  reasonable 
doubt  is  that  state  of  the  case  which,  after 
an  entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  minds  of  the  Jurors 
in  that  condition  that  they  cannot  say  they 
feel  an  abiding  conviction  to  a  moral  certain* 
ty  that  defendant  committed  the  offense,  was 
entirely  correct.  People  v.  Botkin,i  98  Pac 
861,  867,  9  Cai.  App.  244, 

To  Justify  a  conviction  of  crime,  the  evl* 
dence  must  establish  the  guilt  of  accused  be- 
yond all  reasonable  doubt,  which  is  accom- 
plished if,  after  consideration  of  aU  the  evi- 
dence^  the.  truth  of  the  f^cts  is  shown  to  a 
reasonable  and  moral  certainty  and  satisfies 
the  Judgn^ent  of  those  bound  to  act  conscien- 
tiously on  it.  State  v.  Samuels  (Del.)  67  Atl* 
164,  166,  6  Pennewill,  86w 

A  "reasonable  doubt"  is  that  state  of  the 
case  which^  after  a  full  comparison  and  con- 
sideration of  all  the  evidence  and  circum- 
stances of  the  case,  leaves  the  minds  of  the 
Jury  in  that  condition  that  they  cannot  say 
that  they  feel  an  abiding  conviction,  amount- 
ing to  a  moral  certainty,  from  the  evidence 
of 'the  case,  that  accused  is  guilty  of  the 
charge  laid  in  the  indictment.  A  "reaaour 
able  doubt"  is  not  a  mere  possible  or  conjectu- 
ral doubt  and  the  Jury  are  not  to  go  beyond 
the  evidence  to  hunt  for  doubt.  A  "reason- 
able doubt"  must  arise  from  a  candid  and 
impartial  consideration  and  investigation  of 
all  the  evidence  in  the  case.  Flohr  v.  Terrl- 
.tory,  78  Pac.  565,  573,  14  OkL  477. 

A  "reasonable  doubt"  is  not  a  mere  pos- 
sible doubt,  because  everyt)iing  relating  to 
human  affairs  and  depending  on  moral  evi- 
dence is  open  to  some  possible  or  Imaginary 
doubt.  It  is  that  state  of  the  case  which, 
after  full  consideration  of  all  the  evidence, 
leaves  the  minds  of  the  Jurors  in  such  a  eonh 
dition  that  they  cannot  say  iSaej  feel  an  abid- 
ing conviction  to  a  moral  certainty  of  the 
truth  of  the  charge.  Flicklnger  v.  United 
States.  150  Fed.  3«  9,  T9  O.  CX  A.  515. 
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'*A  'reasonable  4oilU'  Is  that  state  of  tb^ 
ease  wlilch,  after  the  ^entire  comparison  and 
consideration  of  alT  ther  evtdenee,  leaves  the 
minds  of  the  jnrons  in  such  a  condition  that 
they  cannot  say  they  feel  an  abiding  conric- 
tlon,  to  a  moralr  certainty,  of  the  truth  of  the 
charge.  By  'reasonable  doubt'  is  not  meant 
a  strained  or  whimsical  conjecture^  but  an 
aotoal,  sincere,'  mental  hesitation  caused 
either  by  insufficient  eyidence  or  by  unsatis- 
factory evVi^nce.**  United  States  v.  Qreene, 
146  Fed.  803,  8^ 

A  reasoiiabl^  46\j/bt  lA  one  growings  out  of 
all  the  cireumstances  of  the  case  as  disclos- 
ed by  the  erldence,  '«ioh  as  would  prevent 
reasonable  and  bonscientlous  men  from  reach* 
ing  a  conclusion  to  ft  mbral  ccfrtalnty,  but 
not  a  ftrndful  douh*,  or  one  growttog  out  of 
conjecture,  speculation,  or  sytnpathy.  State 
V.  Harmon  (Del.)  60  •  Aa  866,  869,  4  Penne^ 
will,    580. 

A  '^reaaonable  dombt*'  ia  not  a  mere  pos- 
sible doubt,  because  everything  relatiiig  to 
human  affairs,  and  depending  upon  moral  evi« 
denoe,  is  open  to  some  possible  or  tm&ginanr 
doubt.  It  Is  that  state  of  the  case  which, 
after  full  conslderatioA  of  all  the  evidence, 
leaves  the  minds  <^  .the  Jurors  In  such  a 
condition  that  they  cannot  say  that  they  feel 
an  abiding  convic|ion,  to  a  moral  ce;:talnty, 
of  the  truth  of  the  charge.  Every  person  is 
presumed  to  be  innocent  until  he  is  provM 
guilty.  If,  upon  such  proof,  there  Is  reason- 
able doubt  remaining,  the  defendant  is  en- 
titled to  the  benefit  of  it  by  aegiuittal.  It 
is  not  sufficient  to  establish  a  probability, 
though  a  strong  one,  that  the  fact  charged  is 
more  likely  to  be  true  than  otherwise,  but 
the  evidence  must  establish  the  truth  of  the 
fact  to  a  reasonable  and  moral  certainty,  a 
certainty  that  convlncei;  and  directs  the 
understanding,  and  satiisfles  the  reason  and 
Judgment  of  those  who  are  bound'  to  act 
conscientiously  upon  it,  and,  in  order  to  find 
the  defendant  g:uilty,  the  evidence  must  be 
such  as  to  exclude  every  single  reasonable 
hypothesis,  exc^t  that  of  the  guilt  of  the 
defendant.  In  other  words,  all  of  the  facts 
proved  must  be  copsistent  with,  and  point  to, 
the  guilt  of  the  defendant,  not  only,  but  the 
facts  mpst  be  inconsistent  with  her  inno- 
cence. Tt  matters  not  how  clearly  the  cir- 
cumstances point  to  guilt,  still,  if  they  are 
reasonably  explainable  pu  a  theory  which 
excludes  guilt,  then  it  cannot  be  said  that  the 
facts  in  the  case  are  sufficient  to  satisfy  the 
Jury,  beyond  a  reasonable  doubt,  of  the  guilt 
of  the  defendapt,  and  In  that  event  she 
should  be  acquitted*  If,  after  consideration 
of  the  whole  case,  any  one  of  the  Jury  should 
entertain  a  reasonable  doubt  of  the  guilt  of 
the  defendant,  it  is  the  duty  of  such  Juror 
not  to  vote  for  a  verdict  of  guilty,  and  if 
after  a  consideration  of  the  whole  case,  flilly, 
carefully,  and  honestly  made  after  coml>ar- 
Iton,  stin  one  of  the  Jury  should  entertain  a 
reasonable  doubt  of  tiie  guilt  of  the  defend' 


ant,  it  would  then  be  the  duty  of  such  Juros 
nbt  to  vote  -for  a>  vetdlGl  of  guUty.  €hadwiGk 
V.  United  States,  141  Fed.  226,  228,  72  0.  O. 

A«    ^^d«  .... 

.  An  instruction  that  a  'Veasonabla  doubt*^ 
is  •  not  a  mere  c!ia^ou9  or  Imagiiuury  doubt, 
but  a  doubt  vxUuntsjriiy  arising  aiter  a  fair 
and  impartial  oonsftderation  of  the  evidence* 
aad  which  leaves  the  minds  of  the  Jury  in 
that  condition  that  they  do  not  feel  an  abid- 
ing conviction  to  a  moral  certainty  of  the 
letter  of  the  charge,  ia  sufficient,  and  an  in- 
struction that  if  the  Jivry  are  satisfied  be* 
yond  a  reasonable  doubt  of  defendant's  guilt 
it  is  not  necessary  to  be  able  to  point  out  the 
particular  evidence  that  convinces  the  Jury 
is  improper  as  having  a  tendency  to  convey 
the  idea  that  the  Jury  may  convict  Without 
being  able  to  sky  what  it  is  that  convinces 
them  of  guilt,  and  is  prejudicial,  especially 
in  a  case  where  the  evidence  consisted  of  a 
mass  of  circumstances  having  little  or  no 
tendency  to  connect  accused  with  the  crime, 
and  where  his  connection  with  it  was  shown 
mainly  by  a  confession  proved  by  a  witness 
of  doubtful  character.  Bell  v.  State,  98  S. 
W,  7Q5,  707,  81  Ark.  16. 

As  doubt  not  meIsIbc  f  vom  oatk 

An  instruction,  on  the  subject  of  "rea- 
sonable doubt,''  that  if  the  Jury  believe  as 
men  their,  oath  imposes  on  them  no  obliga- 
tion to  doubt  wher^  no  doubt  would  exist 
if  no  oath  had  been  administered,  was  prop- 
er. Perry  v.  People,  87  Paa  796,  797,  38 
Colo.  23  (citing  Blashfield's  Instructions  to 
Jurors,  I  304). 

An  Instructiou  on  reasonable  doubt  is 
not  to  be  condemned  because  it  omitted  the 
clause  that  the  Jury  were  not  at  liberty  to 
disbelieve  as  Jurors,  IX  from  all  the  evid^ice 
they  believed  a;?  men  and  that  their  oath 
imposed  on  them  no  obligation  to  doubt, 
when  no  doubt  would  exist  had  no  oath  been 
administered.  Holmes  v.  State,  118  N.  W. 
99,  lOlr  82  Neb.  406. 

An  instruction  correctly  defining  "rea- 
sonable doubt"  was  not  erroneous  in  that  it 
charged  that  the  Jury  were  not  at  liberty  to 
disbelieve  as  Jttrors,  if  they  believed  as  men, 
that  their  oath  imposed  no  obligation  on 
them  to  doubt  where  no  doubt  would  exist, 
if  no  oath  had  been  administered,  in  that  it 
relieved  the  Jury  from  the  obligatlou  *of  their 
oath  and  permitted  them  to  return  a  verdict 
of  guilty,  based  on  their  belief  as  men  that 
accused  was  guilty,  without  regard  to  the 
eviden42e.  McQueary  v.  People,  110  Pae.  2^0, 
214,  48  Colo.  214,  21  Ann.  Gas.  560. 

In  defining  the  words  ^reasonable  doubt,'* 
as  used  in  the  court's  instructions,  it  is  not 
error'  as  a  part  of  such  definition  to  use  the 
following  language:  "You  are-  not  at  liberty 
to  disbeli^e  as  Jurors,  if  from  the  evidence 
you  believe  as  men.  The  oath  which  you 
have  taken  Imposes  upon  you  no  obligation  to 
doubt  when  no  doubt  would  exist,  if  no  oath 


beasonabijB  doubt 


170 


HEASONABLE  DOUBT 


had  been  administered."  State  v.  Moon,  117 
Pac  757,  760,  20  Idaho,  202,  Ann.  Oa&  1913A, 
724. 

An  instruction  on  reasonable  doubt  that: 
*'You  are  not  at  liberty  to  dlsbelieye  as  jurors 
if  you  believe  as  men ;  your  oath  Imposes  on 
you  no  obligation  to  doubt  where  no  doubt 
would  exist  If  no  oath  had  been  administer- 
ed"— ^Is  erroneous,  as  it  omits  the  essential 
element  of  the  necessity  for  evidence  on 
which  to  base  a  verdict,  as  a  lack  of  evidence 
to  prove  guilt  cannot  be  supplied  by  what 
the  Juror  knows  or  believes,  regardless  of 
his  oath.  Robinson  v.  State,  106  Pac.  24, 
27,  18  Wyo.  216. 

As  not  arisins  f  roat  obstiiiaoy  or  sym- 
pathy 

A  "reasonable  doubt'V  must  not  be  a 
sympathetic  doubt.  State  v.  Fleetwood 
(Del.)  65  Atl.  772,  774,  6  Pennewill,  153;  State 
V.  Harmon  (Del.)  60  Atl.  866,  869,  4  Penne^ 
will,  580;  State  v.  Harsted,  119  Pac.  24, 
26,  66  Wash.  158. 

A  ''reasonable  doubt"  is  not  merely  such 
a  doubt  as  may  be  engendered  by  pity  or 
sympathy  for  the  accused.  United  States 
V.  Breese,  131  Fed.  915,  917. 

As  not  a  bare  possibility 

A  "reasonable  do\ibt"  is  not  a  mere 
possible  doubt.  State  v.  Truitt  (Del.)  62  Atl. 
790,  792,  5  Pennewill,  466;  State  v.  Wilson 
(Del.)  62  Atl.  227,  231,  5  Pennewill,  77; 
State  V.  Mills  (Del.)  69  Atl.  841,  844,  6  Penne- 
wiU,  497;  State  v.  Underbill  (Del.)  69  Atl. 
880,  883,  6  Pennewill,  491 ;  State  v.  Fulman 
(Del.)  74  Atl.  1,  7  PennewlU,  123;  State  v. 
Fagan  (Del.)  74  Atl.  692,  696,  1  Boyce,  45; 
State  V.  Dlugozlma  (Del.)  74  Atl.  1086,  1088, 
7  Pennewill,  151;  State  v.  Luif  (Del.)  74 
AU.  1079,  1081. 1  Boyce,  152 ;  State  v.  Ander- 
son (Del.)  74  AU.  1097.  1099,  1  Boyce,  135; 
State  V.  Russo  (Del.)  77  Atl.  743, 747, 1  Boyce, 
538;  State  v.  Coverdale  (Del.)  77  Atl.  754, 
756,  1  Boyce,  555;  State  v.  Roberts  (Del.) 
78  Atl.  305,  311,  2  Boyce,  140 ;  State  v.  Effler 
(Del.)  78  AtL  411,  420,  2  Boyce,  92;  State 
V.  Cole  (Del.)  78  Atl.  1025,  1026,  2  Boyce,  184; 
State  V.  Holden  (Del.)  79  Atl.  215,  217,  2 
Boyce.  429;  State  v.  Reese  (DeL)  79  AU.  217, 
222,  2  Boyce,  434 ;  State  v.  Brown  (Del.)  80 
Atl.  146,  150,  2  Boyce,  405 ;  State  v.  Honey 
(Del.)  80  AtL  240,  241,  2  Boyce,  324;  State  v. 
Williams  (Del.)  80  AU.  1004,  1006 ;  State  v» 
Lyons  (Del.)  80  AU.  976,  978 ;  State  v.  Wat- 
son (Del.)  82  AtL  1086,  1088;  Holt  v.  United 
States,  31  Sup.  Ct.  2,  6,  218  U.  S.  245,  54 
L.  Ed.  1021,  20  Ann.  Cas.  1138,  affirming  Judg- 
ment United  States  v.  Holt,  168  Fed.  141; 
United  States  v.  Chlsholm,  153  Fed.  808,  816; 
Flohr  V.  Territory,  78  Pac.  565,  573,  14  OkL 
477;  Abbott  V.  Territory,  94  Pac.  179,  180, 
1  Okl.  jOr.  1,  16  L.  R.  A.  (N.  S.)  260,  129  Am. 
St.  Uep.  818;  Saunders  v.  State,  111  Pac, 
965,  971,  4  Okl.  Gr.  264,  Ann.  Cas.  1912B, 
itiO;   Plite  V.  State,  37  South.  IQl,  103.  105, 


140  Ala.  70;  Wright  ▼.  State,  42  South. 
745,  746,  148  Ala.  596;  Gregory  v.  Stajte,  42 
South.  829,  831, 148  Ala.  566;  Bluett  v.  State, 
44  South,  84,  87,  151  Ala.  41;  Dempsey  v. 
State,  102  S.  W.  704,  706,  88  Ark.  81. 

A  "reasonable  doubf  *  is  not  a  mere  pos- 
sibility of  innocence.  United  States  v.  Guth- 
rie, 171  Fed.  528,  532;  State  v.  Raice,  123  N. 
W.  708,  710,  24  S.  D.  Ill;  Parker  v.  State, 
59  S.  B.  823,  825,  3  Ga.  App.  836;  State  v. 
Brown,  79  S.  W.  1111,  1113,  181  Mo.  192; 
State  V.  Miller.  90  S.  W.  767,  771,  191  Ma 
587 ;  State  v.  Bond,  90  S.  W.  830,  881,  191 
Mo.  655;  State  v.  McOarver,  92  8.  W.  684, 
687,  194  Mo.  717 ;  State  v.  Temple,  92  S.  W. 
869,  873,  194  Mo.  237,  5  Ann.  Oaa.  954 ;  State 
V.  Platner,  93  S.  W.  403,  405,  196  Mo.  128; 
State  V.  Maupin,  93  S.  W.  379,  383,  196  Mo. 
164;  State  v.  Spaugh,  98  S.  W.  55,  63,  200 
Mo.  571 ;  Dobbs  v.  State,  100  S.  W.  946,  948, 
949.  51  Tex.  Cr.  R.  113. 

An  instruction  that  a  '^reasonable  doubt'* 
is  not  a  mere  possibility  of  innocence  Is 
correct.  Territory  v.  Price,  91  Pac.  733, 
735,  14  N.  M.  262  (citing  State  v.  Garrison, 
49  S.  W.  508,  147  Mo.  548;  State  v.  Darrah, 
54  8.  W.  226,  152  Mo.  522;  Earll  v.  People, 
73  111.  329;  Smith  v.  People,  74  111.  144; 
Blashfleld,  Inst  to  Juries.  847.  882). 

A  "reasonable  doubt*'  4s  not  a  mere  pos- 
sible doubt,  because  everything  relating  to 
human  affairs  and  depending  on  moral  evi^ 
dence  is  open  to  some  possible  or  imaginary 
doubt.  Chadwlck  v.  United  States,  141  Fed. 
225,  228,  72  C.  C,  A.  343;  Fllcklnger  v.  Unit- 
ed States.  150  Fed.  1,  9,  79  C.  C.  A.  515; 
Wright  V.  State,  42  South.  745,  746,  148  Ala. 
596. 

In  a  prosecution  for  murder,  a  "reason- 
able possibility"  of  defendant's  innocence  is 
not  a  proper  predicate  for  an  acquittal. 
Howard  v.  State,  44  South.  95,  96,  151  Ala.v 
22. 

In  a  prosecution  for  burglary,  a  charge 
that,  if  there  is  "reasonable  possibility**  of  de- 
fendant's Innocence,  from  the  evidence,  the 
jury  should  acquit,  was  properly  refused. 
Leonard  v.  State,  43  South.  214,  216, 150  Ala. 
89. 

A  ''reasonable  doubt'*  sufficient  to  entitle 
accused  to  an  acquittal  is  not  a  mere  pos- 
sible doubt  that  is  sought  after  In  the  evi- 
dence, or  arises  out  of  sympathy  or  ingen- 
ious suggestion  not  warranted  by  the  evi- 
dence or  lack  of  evidence,  but  such  as  nat- 
urally arises  upon  an  Impartial  considera- 
tion of  all  the  evidence.  United  States  v. 
Dexter,  154  Fed.  890,  894. 

It  was  not  error  to  charge,  at  the  state's 
request,  that  a  "'reasonable  doubf  is  not 
a  mere  possible  doubt,  because  everything 
relating  to  human  affairs  and  depending  on 
mere  evidence  is  open  to  son^e  possible  or 
imaginary  doubt,"  though  objeotionable  as 
argumentative.    Knight  y.  State,  49  Sooth. 
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764/  765,  160  Ala.  68  (dting  Pitts  t.  State, 
87  South.  101,  140  Ala.  70). 

A  statexnaiit  In  an  InstmctloD  an  "XM- 
sonable  doubt"  that  eTerjthlnir  relating  to 
human  affairs  and  depending  on  moral  evi- 
dence is  open  to  some  possible  or  Imaginary 
doubt,  and  that  the  "reasonable  donbt"  re- 
ferred to  was  that  state  of  the  case,  etc.,  did 
not  render  the  instruction  erroneous.  Pec^ie 
▼.  VerdpEco,  110  Pac.  070,  0T2,  18  OaL  App. 
780. 

A  jury  in  a  criminal  case  is  required  to 
decide  the  questions  submitted  to  them  from 
the  strong  probabilities  of  the  case,  and  such 
probaliiUties  need  not  be  so  strong  as  to  ex- 
elude  all  possible  doubt,  but  only  sufficiently 
strong  to  exclude  every  reasonable  doubt. 
United  States  y.  Wilson,  176  Fed.  800,  809. 

r 

The  following  charge  Is  not  erroneous: 
*The  defendant  is  presumed  to  be  innocent 
until  he  is  proven  to  be  guilty  teyond  a  rea- 
sonable doubt  He  is  entitled  to  every  rea- 
sonable doubt  arising  from  the  evidence,  and 
a  reasonable  doubt  is  one  conformable  to 
reason,  a  doubt  which  a  reasonable  man 
would  entertain.  It  does  not  mean  a  mere 
possible  doubt,  because  everything  relating 
to  human  affairs  and  depending  on  moral 
evidence  is  open  to  some  possible  or  imagi- 
nary doubt  It  is  that  state  of  the  case, 
which,  after  the  entire  comparison  and  eon- 
sideration  of  all  the  evidence,  leaves  the 
minds  of  the  jurors  in  that  condition  that 
they  cannot  say  they  feel  an  abiding  convic- 
tion to  a  moral  certainty  of  the  truth  of  the 
charge."  Vasquez  v.  State,  44  South.  739, 
741.  64  Fla.  127,  127  Am.  St  Bep.  129. 

Since  the  prosecution  is  not  required  to 
establish  guilt  in  a  criminal  case  beyond  the 
poesibility  of  a  doubt,  an  instruction  defining 
''reasonable  doubt"  as  a  "serious,  substantial 
doubt,  and  not  a  mere  possibility  of  a  doubt," 
and  further  stating  that  a  reasonable  doubt 
must  not  be  based  on  a  mere  possibility  that 
defendant  may  be  innocent,  since  it  may 
be  possible  that  defendant  is  innocent  abd 
yet  at  the  same  time  there  may  be  no  reason- 
able doubt  but  that  he  Is  guilty,  was  not  erro* 
neous.  People  v.  Lucas,  91  N.  B.  609,  664, 
244  III.  603. 

An  instruction  that  the  term  "reasonable 
doubt"  does  not  mean  a  **mere  possible  doubt, 
a  conjectural  doubt,"  nor  "a  doubt  which  is 
merely  capricious,"  when  read  in  connection 
with  a  preceding  Instruction  that  a  reasona- 
ble doubt  is  thfit  state  of  the  case  which,  aft- 
er an  entire  comparison  and  consideratlpn 
of  all  the  evidence,  leaves  the  minds  of  the 
jurors  in  that,  condition  that  they  cannot  say 
they  feel  an  abiding  conviction  to  a  moral 
certainty  tljiat  dfsfendant  committed  the  of- 
fense, was  entirely  correct  People  t»  Bot- 
kln,  98  Pac.  861,  867,  9  Cai  App.  244^  .     I 


Prepoaderaaoe     of     ovideaee     dlstia« 
svislted 

In  a  criminal  case,  the  burden  is  on  the 
government  to  establish  defendant's  guilt  be- 
yond all  '^eas<»iable  doubt**  by  full  and  satis- 
factory proof;  a  mere  preponderance  of  evi- 
dence being  Insufficient  United  States  v. 
Dexter,  154  Fed.  890,  89^. 

As  piN>l>a1illlty  of  innooonoe 

A  charge  that  if  the  jury  were  not  sat- 
isfied beyond  a  reasonable  doubt  to  a  moral 
certainty,  and  to  the  exclusion  of  every  oth- 
er reasonable  hypotbesls  that  the  defendant 
was  guilty  they  shonld  find  him  not  guilty, 
and  that  it  is  not  necessary  to  raise  a  rea- 
sonable doubt  that  the  jury  should  find  from 
all  the  evidence  a  probability  of  defendant's 
Innocence,  but  that  such  doubt  may  arise 
even  when  there  is  no  probability  of  the  in- 
nocence from  the  testimony,  and  that  it  the 
jury  have  not  an  a  bid  ng  conviction  to  a  mor- 
al certainty  of  his  guilt  it  is  their  duty  to 
acquit,  and  that  they  must  find  the  defendant 
not  guilty  if  the  conduct  of  the  defendant 
upon  a  reasonable  hypo.hesis,  is  consistent 
with  his  innocence,  was  properly  refused. 
BeU  V.  State,  87  South.  281-284,  140  Ala.  67. 

In  a  criminal  prosecution,  a  requested 
instruction  that  if,  from  the  evidence,  there 
was  ''a  reasonable  probability"  of  defend- 
ant's Innocence,  then  that  was  a  just  founda- 
tion for  a  reasonable  doubt,  and  would  aa- 
thorize  an  acquittal,  was  not  erroneous  be- 
cause of  the  use  of  the  word  "reasonable" 
as  qualifying  the  word  "probability."  Mlms 
V.  State,  37  South.  354,  141  Ala.  93. 

"Beasonable  doubt"  is,  not  equivalent  to 
probability  of  innocence,  and  the  former  may 
exist  though  the  latter  do28  not.  Nordan  v. 
State,  39  South.  406,  411, 143  Ala.  13. 

A  request  to  charge  that,  if  there  was  a 
probability  of  defendant's  Innocence,  the  jury 
should  acquit  him,  was  improperly  refused. 
Fleming  v.  State,  43  Soutb.  219,  221,. 150  Ala. 
19  (citing  Bones  v.  State,  23  South.  138,  117 
Ala.  138;  Whltaker  v.  State,  17  South.  45(1 
106  Ala.  30;  Croft  v.  State,  10  South.  517, 
95  Ala.  3). 

Defendant's  requested  instruction  that, 
though  there  be.no  probability  of  his  inno- 
cence, yet,  if  therfe  Is  in  the  minds  of  the  jury 
a  reasonable  doubt  of  his  guilt  it  is  their 
duty  to  give  him  the  benefit  of  the  doubt,  and 
acquit  him,  should  be  given.  Bailey  y.  State, 
63  South.  296,  298,  390,  168  Ala.  4. 

A  diarge.  In  a  prosecution' for  burglary 
of  a  railway  car,  that  a  probability  that  some 
person  may  have  entered  the  car  and  taken 
the  goods  in  question  is  sufiident  to  create  a 
"reasonable  doubt"  of  the  defendant's  guilt 
was  properly  refused,  teonard  v.  State,.  43 
South.  214,  216. 150  Ala.  89. 

.    A  probability  of  Innocence  is  the  equlva;- 
lent  of  A  "reasonable  doabt"  of  guilt    Sauh 
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ders.  Y.  DavlB,  44  South,  979,  983^.153  Ala. 
375. 

It  Qiere  Is  a  probablUty  tliat  accused  is 
innocent,  there  Is  ''reasonable  doubt"  as  to 
Ills  guilt  Brovni  y.  State,  35  South.  82,  84, 
46  Fla.  159. 

A  charge  that  the  law  does  not  require 
absolute  certainty,  but  is  based  rather  upon 
the  doctrine  of  reasoaable  probability,  and, 
if  the  evidence  leaves  in  the  jury's  minds  an 
abiding  conviction  of  accused's  guilt,  .they 
would  be  convinced  beyond  a  reasonable 
doubt,  fairly  stated  the  law  of  reasonable 
doubt,  and  was  not  misleading,  though  the 
statement  that  the  law  of  reasonable  doubt  is 
based  upon  the  doctrine  of  reasonable  proba- 
bility is  objectionable  in  law,  and,  if  standing 
alone,  would  be  prejudicial.    State  v.  Qulnn, 

105  Paa  818.  821,  56  Wash.  295. 

As  ft  real  and  substantial  doubt 

The  term  "reasonable  doubt"  means  a 
substantial  doubt  State  v.  Roberts  (Del.) 
78  AtL  305,  311,  2  Boyce,  140. 

A  ''reasonable  doubt"  is  an  actual  and 
substantial  doubt,  and  not  a  mere  possibility 
or  speculation.  Bluett  v.  State^  44  South. 
84,  87,  89,  151  Ala.  41;  Pitts  v.  State,  37 
South.  101.  103,  105,  140  Ala.  70. 

A  charge  in  a  murder  trial  was  correct 
which  stated  that  the  doubt  that  will  Justify 
the  acquittal  must  be  an  actual  and  substan- 
tial, and  not  a  mere  possible,  doubt  Gregory 
y.  State,  42  South.  829,  831,  148  Ala.  566. 

The  doubt  should  be  real  and  honestly 
and  fairly  entertained  after  all  reasonable 
efforts  to  find  out  the  facts.  Parker  y.  State, 
09  S.  B.  823,  825,  3  Ga.  App.  336. 

A  "reasonable  doubt"  is  an  actual,  sub- 
stantial doubt  of  guilt  arising  from  the  evi- 
dence or  want  of  evidence.  Johnson  y.  State, 
130  N.  W.  282,  284,  88  Neb.  565,  Ann.  Gas. 
1912B,  965. 

A  '^reasonable  doubt"  must  be  an  actual 
and  substantial  doubt,  arising  out  of  the 
evidence  which  is  consistent  with  sound  rea- 
son. United  States  v.  Chisholm,  153  Fed. 
808,  816. 

The  term  ^'reasonable  doubt*'  means  a 
substantial  doubt  arising  from  the  evidence 
in  the  case,  and  not  a  mere  possibility  of 
innocence.    State  v.  Platner,  93  S,  W.  403, 403, 

106  Mo.  128;  State  v.  Brown,  79  S.  W.  1111, 
1113,  181  Mo.  192;  State  v.  MiUer,  90  S.  W. 
767,  771.  191  Mo.  587;  State  v.  Temple,  92 
8.  W.  869,  878,  194  Ma  237,  5  Ann.  Gas.  954; 
State  y.  M<K^rver,  92  8.  W.  684,  687,  194 
Mo.  717;  State  y.  Maupin,  93  8.  W.  879,  383, 
196  Mo.  164. 

A  "reasonable  doubt"  is  not  a  mere  fanci- 
ful, vague,  speculative,  or  possible  doubt,  but 
a  reasonable,  substantial  doubt,'  remaining  in 
the  minds  of  the  Jury  after  carefQl  considera- 
tion of  all  the  erUL&ic^  and  such  as  reason- 


able, ^fair-minded,  and  .  consdentioiis  n^en 
would  entertain  under,  all  the  drcumstanees 
and  facts  of  the  case  as  shown  by  the  evi- 
dence. State  V.  Ruflso  O^eli)  77  Atl.  743,  747, 
1  Boyce,  588;  State  y.  TJzzo  (DeL)  65  Aa 
775, 778,  6^PennewiM,  212;  State  y.  Underbill 
(Del.)  69  Ati.  880,  883,  6»Pennewill,  491; 
State  v.  Brown  (Del.)  61  Atl.  1077,  1079,  5 
Pennewlll,  889;  State  v.  TlTghman  (Del.)  63 
Atl.  772,  T74,  6  PennewiU,  54;  State  v. 
Miele  (D^.)  74  Atl.  8,  9,  11,  1  Boyce,  33 ; 
State  V.  Powell  (Del.)  61  AtL  966,  972,  5  Pen- 
newlll, 24;  State  v.  BeU  (Del)  62  AtL  147, 
148,  149,  5  PennewiU,  192;  State  v,  Johns 
(DeL)  65  Atl.  763,  764,  6  Pennewlll,  174. 

A  "reasonable  doubt"  of  guilt,  requiring 
acquittal,  is  not  a  vague,  fanciful^  or  specala- 
tlve  doubt,  but  a  substantial  doubt,  arising 
out  of  -the  case  as  presented,  and  aucb  a  doubt 
as  reasonable,  fair-minded,  and  honest  men 
would  entertain  under  all  the  facts  and  cir- 
cumstances of  the  case.  State  v.  Borrelli 
(Del.)  76  Atl.  605,  60T,  1  Boyce,  349;  State  v. 
P6well  (DeL)  76  AtL  601,  602,  7  Pennewlll,  2 ; 
State  V  Short  (Del.)  75  AtL  787,  789, '7  Penne- 
wiU, 295 ;  State  t.  McGaUister  (DeL)  76  AtL 
226,  230,  7  PennewiU,  301 ;  State  v..  Curdy 
(Del.)  76  Atl.  868,  869,  1  Boyce,  208;  State 
v.  Ryan  (DeL)  75  AtL  869,  872,  1  Boyce,  233. 

A  "reasonable  doubt,"  entitUng  accused 
to  an  acquittal,  is  not  a  mere  fanciful,  vague, 
or  speculative  doubt,  but  a  reasonably  sub- 
stantial doubt,  arising  from  the  evidence  and 
remaining  after  a  careful  consideratipn  of 
the  testimony,  such  as  reasonable,  fair-mind- 
ed, and  conscientious  men  would  entertain 
under  aU  the  circumstances  of  the  case. 
State  V.  Locltwood  (Del.)  74  A,tL  2, 4, 1  Boyce, 
28;  State  v.  Lee  (DeL)  74  AtL  4,  6,  1  Boyce, 
18;  Suta  y>  Gam  (Del)  74  AtL  7,  8,  I  Boyce, 
25;  State  v*  ;Hartnett  (DeL)  74  AtU  82,  64, 
7  PennewiU,  204 ;  Brantley  .v»  State,  66  S.  B. 
426,  133  Ga.  264;  United  States  v,  Gutbiie, 
171  Fed.  528,  582;  State  v.  Stewart  (f>i^) 
67  AtL  786,  780,  6  PennewUl,  435.      ,   . 

A  "reasonable  ^oubt"  Is  not  •  vagne,  fan- 
ciful, imaginary i  or  even  possiiHe  dootaiti'lmt 
such  a  substantial  doubt  as  ftiiisminde^.  In- 
telUgent  juvors.may  reasonably  entertain  aft- 
er a  careful  consideration  of.  aU  the  evidenee 
inthecaae  bejCore  Uiem.  State  v.  Pagan 
(DeL)  74  Ati.  692,  696,  1  Boyce,  45 ;  State  y. 
Dlugozima  (Del.)  74  Aa  1086,  1088,  7  Penne- 
wiU, 161;  Stete  y.  Init  (DeL)  74  Att.  1079, 
1081,  1  Boyce,  152 ;  State  v.  Anderson  (DeL) 
74  AtL  1097, 1099,  1  Boyce,  135. 

A  "reasonable  doubt"  of  defendant's  guilt 
is  not  a  trivial,  fanciful^  or  speculative  one, 
or  a  mere  possible  doubt,  but  is  such  a  sub- 
stantial doubt  as  intelligent,  fair-minded  Ju- 
rors may  reasonably  entertain  after  a  careful 
consideration  of  all  relevant  evidence  in  tiie 
ease.  State  y.  Gephus  (Del.)  67  Ati.  150,  !U(2, 
e  PennewiU,  160;  State  y.  Wolf  (Del.)  66  AtL 
739,  742,  6  PennewiU,  823 ;  State  V.  Briscoe 
(Del.)  67  AtL  154, 157,  6  PennewiU,  401  r  State 
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r,Tyte  (Del.)  67  ML  lt9,  205;  (^  PennewUl, 
848. 

A  *'reasdnable  donbt*^  Is  a  sabstantlal 
doubt  based  on  the  eyidende;  or  want  of  evi- 
dence Ui  the  case,  and  not  a  Ibare  possibility 
of  defendant's  Innocence;,  such  a  doubt  as 
would  cause'  a  reasonably  prudent  man  to 
pause  before  acting  In.  the  Mghtet  affairs  of 
life,  atste  ▼.  Baft4ie^l23  N.  W.  706,  710,  24 
S.  D.  IIL 

A  "reasonable  doubt,"  authorizing  ac- 
quittal, does  not  mean  a  speculative  or  possi- 
ble doubt,  but  a  real  and  substantial  doubt, 
which  remaltis  in  the  minds  of  reasonable 
men  after  carefully  considering  all  the  evi- 
dence. State  V.  Effler  (Del.)  78  Atl.  411,  420, 
2  Boyce,  02. 

The  "reaisonable  doubt"  beyond  which 
one  accused  of  crime  must  be  proved  guilty 
Is  not  a  mere  fanciful,  vague,  or  speculative 
doubt,  but  such  a  substantial  doubt  as  fair- 
minded  men  would  entertain  under  all  the 
facts  m  the  case.  State  v.  Primrose  (Del.) 
77  AtL  717,  720,  2  Boyce,  164. 

The  tern?  "reasonable  doubt*'  means,  not 
a  vague,  fanciful,  or  speculati.ye  doubt,  but  a 
Bubstan^l  doubt;  such  as  intelligent  and  im- 
partial men  might  eptertain  after  fully  con- 
sidering the  evidence.  State  v.  Brewlngton 
(Del.)  78  Atl.  402,  404,  2  Boyce,  71. 

"Reasonable  doubt"  Is  not  a  mere  possi- 
ble doubt,  but  Is  a  real  and  substantial  doubt, 
founded  In  reason,  and  such  as  Intelligent 
and  Impartial  n^n  would*  reasonably  enter- 
tain upon  a  careful  consideration  of  all  the 
evidence  In  a  case.  State  v.  Lyons  (Del.)  80 
Atl.  976,  978. 

"Reasonable  doubt*'.  Is  a  substantial 
doubt,  such  as  Intelligent,  reasonable,  and 
impartial  men  may  entertain,  after  due  con- 
sideration of  all  the.  evidence,  and  Is  nqt  a 
vague,  speculative^  or  mere  possible  doubt 
State  V.  Watson  (Del.)  82  Atl.  1086,  1088. 

By  "feaso^able  doubt/',  iifi  a  criminal 
ease,  is  not  meant  a  v«.gQe,  speculative,  or 
mere,  possible  doubt,  but  a  real,  subatantial 
doubt,  audi  aa  xemalna  ,ln  the  minds  of  t^e 
jury  after  a  careful  conalderatlon  of  all  the 
evidence.  State  v.  Coverdale  (Del.)  77  Atl. 
754,  756,  1  Boyce,  555. 

By  "reas<mi^ble  doubt-'  i»  not  meant  a 
speculative,  fanciful,  or  even  possible  doubt, 
but  a  real,  substiintial  doubt,  such  as  will  re* 
main  In  the  minds  of  the  Jury  after  a  careful 
consideration  of  all  the  evidence  in  the. case. 
State  V.  Holden;.(DeL)  79  AtL  215,  217,  2 
Boyce^  429. 

The  "reasoriable  doubt"  of  guilt  must  not 
be  a  mere  fanciful,  vague,  indefinable,  or 
i^eculatlve  do«bt,<  but  a  reasonable,  sub- 
stajnt&il  doubt;  remaintBg  in  the  minds  of  the 
Jury  after  carefnl  oonslderatlon  of  all  the  evi- 
teioe.-  State  v..  Ix>ekwood  (DeL)  74.  AtL  2, 
3»  4^  1  Boyoe»  28. 


.^'Reasonable  doubt"  on  tht  part  of  a  jury 
i»  a  criminal  case  does  not'  mean  a  vagae, 
speculative;  fanolful,  or  whimsical  doubt,  but 
a  substantial  doubt,  remaining  in  the  minds 
of  the.  Jury  after  a  careful, con^deratlon  of 
all  the  testimony  In  the  casiQ.  Staie  v.  Pav- 
enport  (Del.)  77  Ati.  9j97„  968,  2  Boyce,  12. 

"Reasonable  doubt"  is  not  a  vague,  fand- 
fnl,  or  mere  poaalble  doubt,  but  is  a  real,  sub- 
stantial doubt,  Buoh  as  an  Intellii^nt,  impar- 
tial, and  consdentloua  man  wonld  entertain 
after  a  careiful  eonslderatioii  of  all  the  ervl- 
denee.  State  v.  Honey  (DeL)  80  All.  240, 
241,  2.  Boyce,  324. 

"Reasonable  doubt*'  is  not  a  vague,  fan- 
ciful, or  merely  possibly  doubt,  but  auch  a 
substantial  doubt  as  intelligent,  reasonable, 
or  impartial  Jurors  may  honestly  and  Justly 
entertain  after  a  careful  exandnation  and 
conscientious  consideration  of ,  all  the  evi- 
dence. State  V.  Mills  (Del.)  69  Atl.  841,  844, 
6  Pennewin,  497, 

A  "reasonable  doubt"  la  not  a  vague, 
fanciful,  trivial,  or  mere  possible  doubt,  but 
such  a  substantial  doubt  as  intelligent,  impar- 
tial, and  conscientious  Jurors  may  reasonably 
entertain  after  a  careful  consideration  of  all 
the  evidence  In  the  case.  State  v.  Fuiman 
(Del.)  74  Atl.  1,  .7  Pennewlll,  123, 

A  "reasonable  doubt"  Is  not  a  irhlmsical, 
imaginary,. or, possible  doubts  but  a  substan- 
tial doubt,  such  as  Intelligent  men  maj^v  rea- 
sonably entertain  upon  a  careful  and  consoi- 
eutlous  consideration  of  all  .  the  evidence. 
State  V.  Emory  (DeL)  68  Aa  1036,  1039,  5 
Pennewlll,  126. 

<  .        .  •         * 

A  "reasonable  doubt"  within  tl^e  meaning 
of  the  law  "is  not  a  vague,  fanciful,  or  whim- 
sical doiibt,  but  a  substiantial  doubt,  naturally 
arising  out  of  all  the  evidence  in  the  case, 
and  such  a  doubf  as  Intelligent,  impartial, 
and  fair-minded  Jurors  may  reasonably  en- 
tertain after  a  careful  consideration  of  .all 
the  relevant  evidence,"  State  v.  Seeuey  (Del.) 
59  Atl.  48,  4d,  5  Pennewlll,  142'.  . 

"A  'reasonable  doubt'  i»  not  a  mere  Imag- 
)qa^,  whimslcalt  or  even  possible  idoubt:  of 
the.  guilt  of  the  accused,  but  Is  such  a  real 
and  substantial  doubt  as  intelligent  and  Im- 
partJUil  men  may  reasonably  entertain  upon  a 
careful  consideration  of  all  the  relevant  facts 
proven  in  the  case."  State  v.  Wilson  (Dei) 
62  Atl.  227,  231,  5  PennewlU,  77. 

A  "reasonable  doubt"  of  the  guilt  of  ac- 
iCnsed  should  not  be  a  vague,  fanciful,  or 
merely  possible  doubt,  but.auch  a  real  and 
aubstiqitial  doubt  aa.lntelUgent  and  impar- 
tial men  may  reasonably :  entertain  upon  a 
careful  consideration  of  the  evldenoe»  State 
V.  Trultt  (Del.)  62  AtL  790,  792,  5  PennewUl, 
466»  f 

"By  a  'reasonable  doubt*  is  meant  an  ac- 
tual, substantial  doubt,  that  arises  and  rests 
to- the  mind  as  testimony  la  heard  and  con- 
laidered;  /that  results < aftnr  the. exercise  of 
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judgment  and  reason,  wUen  fairly  and  can<> 
dldly  applied  to  an  Inyestlgatlon  t>f  the  evl- 
dence."    United  States  v.  Bichards,  140  Fed. 

4n0y  404* 

''Reasonable  doubt,"  justifying  acquittal, 
must  be  substantial,  in  view  of  all  the  evi* 
denee,  and  not  a  mere  possibility  Of  inno- 
cence. It  must  be  a  doubt  arising  out  of  the 
evidence,  for  which  a  reason  can  be  given, 
and  such  as  would  exist  in  the  mind  of  a  rea- 
sonable man  after  free,  full,  and  careful  con- 
sideration of  all  the  evidence,  though  the  evi- 
dence need  not  exclude  all  doubt  and  amount 
to  absolute  certainty.  United  States  v.  Guth- 
rie, 171  Fed.  528,  532. 

By  "reasonable  doubt"  Is  not  meant  a 
vague,  speculative,  or  mere  possible  doubt, 
but  a  real,  substantial  doubt,  that  remains 
after  a  careful  consideration  of  all  the  evi- 
dence, and  such  a  doubt  as  reasonable,  fair* 
minded,  and  conscientious  men  would  enter- 
tain under  all  the  facts  and  circumstances  of 
the  case.  State  v.  Williams  (Del.)  80  Atl, 
1004, 1006. 

"Reasonable  doubt"  is  an  honest,  sub- 
stantial doubt,  actually  existing  in  the  minds 
of  the  jury,  and  arising  either  from  the  evi- 
dence favorable  to  the  defendant  or  from  a 
want  of  evidence  on  behalf  of  the  govern- 
ment. It  is  not  merely  such  a  doubt  as  may 
be  conjured  up  in  the  mind  of  one  desirous 
of  escaping  the  responsibility  of  decision,  or 
such  as  may  be  engendered  by  pity  or  sym- 
pathy for  the  accused.  United  States  v. 
Breese,  131  Fed.  915,  917. 

A  ^'reasonable  doubt"  is  an  actual,  sub- 
stantial doubt  arising  from  the  evidence  or 
want  of  evidence  in  the  case.  By  such  term 
is  not  meant  a  mere  caprice,  conjecture,  or 
groundless  possibility.  It  is  an  actual,  sub- 
stantial doubt,  based  on  a  reason  arising  ei- 
ther from  the  evidence  or  want  of  evidence  in 
the  .case,  and  sufficient  to  cause  an  ordinarily 
prudent  man  to  hesitate  and  refuse  to  act  in 
the  most  important  affairs^  and  concerns  of 
life.  The  guilt  of  an  accused  person  Is  prov- 
ed beyond  a  reasonable  doubt  when,  upon  the 
entire  comparison  and  consideration  of  all 
the  evidence,  the  minds  of  the  jurors  are  in 
that  condition  that  they  can  say  from  the 
evidence  they  have  an  abiding  conviction  to 
a  moral  certainty  of  the  truth  of  the  charge. 
Turley  v.  State,  104  N.  W.  03  i,  938,  74  Neb. 
471. 

A  "reasonable  doubt"  to  authorize  an 
acquittal  on  that  ground  alone  should  be  a 
substantial  doubt  of  guilt,  and  not  a  mere  pos- 
sibility Of  defendant's  innocence.  An  instruc- 
tion that  the  law  presumes  defendant  inno- 
cent until  the  state  has  proved  his  guilt  be- 
yond a  reasonable  doubt,  and  that  unless  the 
state  has  so  proven  his  guilt  he  should  be  ac- 
quitted, but  such  a  doubt  should  be  a  sub- 
stantial doubt  of  guilt  and  not  a  mere  possi- 
bility t»f  innocence,  .sufficiently  clorvered  a  re* 


quest  declaring  a  Teasonai^le  doubt  to  exist 
when  the  evidence  does  not  satisfy  the  jury 
of  the  truth  of  the  charge  with  such  certain- 
ty that  a  prudent  man  would  feel  safe  in  act- 
ing on  it  in  his  own  most  important  affairs 
and  dearest  personal  interests.  State  v. 
Bond.  90  S.  W.  830,  831,  191  Mo.  555. 

Since  the  prosecution  is  not  required  to 
establish  guilt  in  a  criminal  case  beyond  the 
possibility  of  a  doubt,  an  instruction  defining 
"reasonable  doubt"  as  a  "serious,  substantial 
doubt,  and  not  a  mere  possibility  of  a  doubt," 
and  further  stating  that  a  reasonable  doubt 
must  not  be  based  on  a  mere  possibility  that 
defendant  may  be  innocent,  since  it  may  be 
possible  that  defendant  is  innocent  and  yet 
at  the  same  time  there  may  be  no  reasonable 
doubt  but  that  he  is  guilty,  was  not  errone- 
ous. People  V.  Lucas,  91  N.  E.  659,  664,  2U 
111.  603. 

A  charge  that  a  doubt  to  justify  an  ac- 
quittal must  be  reasonable,  must  be  an  actual 
and  substantial  doubt,  not  a  mere  possibility 
or  speculation,  and  that  a  reasonable  doubt 
is  not  a  mere  possible  doubt,  because  most 
things  relative  to  human  affairs  and  depend- 
ing on  moral  evidence  are  open  to  some  pos.cri- 
ble  or  imaginary  doubt  Is  proper.  Wright  v. 
State,  42  South.  745,  746,  148  Ala.  596. 

An  instruction  in  a  criminal  case,  requir- 
ing a  "reasonable  doubt"  to  be  a  "substantial 
and  well-founded  doubt,"  was  erroneous. 
Frazier  v.  State,  100  S.  W.  94,  102,  106,  117 
Tenn.  430. 

A  "reasonable  doubt"  means  a  substan- 
tial well-founded  doubt,  arising  from  a  can- 
did and  impartial  consideration  of  all  the 
evidence,  or  want  of  evidence.  State  v. 
Wright  (Del.)  79  Att.  899,  400,  2  Boyce,  393. 

An  instruction  that  "reasonable  doubt" 
is  a  real  substantial  doubt  existing  after  a 
fair  consideration  of  the  testimony,  and  such 
as  would  cause  a  reasonable  and  prudent  man 
to  pause  before  acting  in  a  matter  of  grave 
importance  to  himself,  and  that  if,  after  con- 
sidering all  the  testimony,  a  juror  is  morally 
sure  of  the  guilt  of  the  defendant,  then  he 
has  no  Reasonable  doubt,  is  a  correct  defini- 
tion of  the  term.  Chandler  v.  State,  105  Pac. 
375,  378,  3  Okl.  Cr.  254. 

An  instruction  that  the  "reasonable 
doubt"  of  the  guilt  of  defendants  which 
would  warrant  the  jury  in  acquitting  them 
on  the  ground  of  reasonable  doubt  of  their 
guilt  should  be  a  substantial  doubt  of  their 
guilt,  upon  a  full  and  ftiir  consideration  of 
all  the  evidence,  facts,  and  circumstances 
in  the  case,  and  not  a  mere  possibility  that 
they  may  be  innocent*  was  pot  objectionable. 
State  V.  Spaugh,  98  S.  W.  55,  68,  200  Mo.  571. 

An  instruction  that  a  ^'treasonable  doubt** 
of  guilt  of  defendants  or  either  of  tiiiem  to 
authorize  an  acquittal  of  them  or  either  of 
them  on  the  ground  of  such  reasonable  doubt 
of  guilt  must  be  a  substantial  doubt  of  the 
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gnilt  of  the  defendants  at  of  tlie  defendant 
as  to  whose  guilt  jou  have  such  reasonable 
doubt  formed  by  yon  on  a  careful  condidera- 
tioQ  of  all  the  facts  and  circumstanoes  proTen 
in  the  case,  and  not  a  mere  possibility  of  the 
innocence  of  the  defendants  or  of  that  of  ei- 
ther of  them,  was  not  obnoxious  to  the  criti- 
cism that  it  was  not  unintelligible^  State  r* 
Brooks,  100  B.  W.  416, 410,  202  Mo.  106. 


As  donM  Inflnoacing  reasoaaUe  men 

A  *reasona4)le  doubt"  Is  such  a  dohbt  as 
reasonable,  fair-minded,  and  conscientious 
men  would  entertain  under  all  the  facts  and 
circumstances  of  the  case.  State  v.  Powell 
(DeL)  61  Atl.  966, 9T2,  5  Pennewlll,  460;  State 
V.  Brown  (Del.)  61  Atl.  1077.  1079,  5  Penne- 
wlll, 3d9 ;  State  ▼.  Bell  (Del.)  62  Atl.  147-149, 

5  Pennewlll,  192;  State  y.  TUghman  (DeL) 
63  AtL  772,  774;  State  v.  Johns  (Del.)  65  Atl. 
763,  764,  6  Pennewlll,  174;  State  v.  Gam 
(Del.)  74  AtL  7,  8,  1  Boyce,  25;  State  v.  Uzzo 
(DeL)  65  AtL  775,  778,  6  Pennewlll,  212; 
State  V.  Miele  (DeL)  74  Aa  8,  9,  11.  1  Boyce, 
33;   State  v.  Stewart  (Del.)  67  Atl.  786,  789, 

6  Pennewlll,  435;  State  v.  Underbill  (DeL) 
69  AU.  880,  883,  6  Pennewlll,  491 ;  State  T. 
BorrelU  tDeL)  76  Atl.  605,  607,  1  Boyce,  349; 
State  T.  Powell  (DeL)  76  Atl.  601,  602,  7 
Pennewlll,  2 ;  State  ▼.  Short  (DeL)  75  Atl. 
787,  76Q,  7  PennewiU,  295 ;  State  r.  McCalUs- 
ter  (Del.)  76  At).  226,  280,  7  PennewUl,  801; 
State  y.  Ourdy  (Del.)  75  AtL  868, 869, 1  Hoyee, 
208;  State  v.  Ryan  (DeL)  75  Ati.  860,  912,  1 
Boyce,  228;  State  v.  Russo  (DeL)  77  Atl.  748, 
747,  1  Boyce,  638;  State  y.  Williams  (Del.) 
80  AtL  1004,  1006;  State  y.  Lockwood  (f>eh) 
74  AtL  2,  4,  1  Boyce,  28;  State  y.  Lee  (DeL) 
74  AtL  4,  6,  1  Boyce,  18;  State  y.  Uartiiett 
(DeL)  74  AtL  82,  84,  7  Pennewlll,  204;  Brant- 
ley V.  State,  65  S.  E.  426,  133  Ga.  264;  Uni^ 
ed  States  y.  Guthrie,  171  Fed.  528,  532 ;  State 
y.  Fitzsinmions  (Del.)  82  AtL  598,  600. 

A  "reasonable  doubt**  is  a  doubt  which 
a  reasonable  man  may  haye.  United  States 
V.  Chlsholm,  153  Fed.  808,  816. 

It  is  error  to  charge  the  jury  that  a  '*rea- 
8ona4)le  doubt"  is  '*a  doubt  wliich  would  satis- 
fy a  reasonable  man."  Vaughn  y.  State,  41 
SouttL  881,  52  Fla.  122  (citing  Hampton  y. 
State,  89  South.  421,  50  Fia.  55). 

A  "reasonable  doubt'*  Is  such  a  doubt  as 
would  control  reasonable  men  in  the  ordina- 
ry affairs  of  life.  State  y.  Coates  (Del.)  79 
Aa  213,  216,  2  Boyce,  424. 

''Reasonable  doubt**  as  to  accused's  guilt 
is  such  a  doubt  as  would  prevent  reasona- 
ble men  from  reaching  a  conclusion  to  a  mor- 
al certainty.  State  v.  Moraban  (Del.)  77  AtL 
488,  489,  7  Pennewlll,  494. 

A  "reaaonable  doubt'*  means  not  a  yagne, 
fandfnl,  or  indefinable  donbt,  but  such  doubt 
as  reasoning  men  would  haye  under  all  the 
drcumstances  -  of  the  case.  State  y.  Rash 
(DeL)  78  Aa  405,  407,  2  Boyce,  77. 


An  instruction  that  a  ''reasonable  doubt** 
is  such  as  in  the  grayer  affairs  of  life  would 
cause  a  prudent  and  reascmable^  man  to  pause 
and  hesitate  before  acting  on  the  truth  of  the 
matter  charged,  was  properly  refused.  Walk- 
er y.  State,  35  South.  lOU,  1012,  1014,  139 
Ala.  56. 

A  ''reasonable  doubt"  must  be  a  doubt 
arising  out  of  the  eyldence  for  which  a  rea- 
son can  be  given,  and  such  as  would  exist 
in  the  mind  of  a  reasonable  man  after  free, 
full,  and  careful  consideration  of  all  the  eyl- 
dence, though  the  eyldence  does  not  exclude 
all  doubt  and  amount  to  absolute  certainty. 
United  States  y.  Guthrie,  171  Fed.  528,  532. 

By  "reasonable  doubt"  la  not  meant  a 
Vague,  speculative,  or  mere  possible  doubt, 
but  such  a  doubt  as  a  reasonable  man  would 
entertain  under  all  the  evidence.  State  y. 
Reese  (D^.)  79  Aa  217, 222,  2  Boyce,  434. 

Proof  beyond  a  "reasonable  doubt"  does 
not  require  that  guilt  be  established  with  the 
absolute  certainty  of  a  mathematical  demon- 
stration, nor  does  It  mean  a  vatnie,  specula- 
tive, or  whimsical  doubt,  nor  a  mere  posdble 
doubt,  but  Such  a -doubt  afi  an  intelligent,  rea- 
sonable, and  Impartial  man  may  honestly  en- 
tertain after  a  careful  examination  and  con- 
scious consideration  of  all  the  evidence.  State 
V.  Brown  (Del.)  80  Atl.  146,  VXK  2  Boyce,  406. 

A  portion  of  a  charge  that :  '*The  defend- 
ant is  entitled  to  every  'reasonable  doubt' 
arising  from  the  evidence,  or  from  the  lack 
of  evidence  in  the  case;  a  'reasonable  doubt' 
being  sucb  a  doubt  as  a  reasonaUe  man 
would  entertain,  not  a  mere  possikle  or  spec- 
ulative, doubt" — is  not  erroneous  when  taken 
with  other  portions  of  the  charge  that  cor- 
rectly state  the  law.  Sims  y.  State,  44  South. 
737,  738,  54  Fla.  100.   ' 

There  was  no  error  in  the  following 
charge  defining  "reasonable  doubt":  "It 
means  the  doubt  of  a  reasonable  man  and  ju- 
ror, who  Is  honestly  in  search  after  the  truth 
of  the  case,  and  which  doubt  grows  out.  of 
evidence,  want  of  evidence,  or  circumstances 
in  the  case.**  The  court  having  instructed 
the  Jury  fully  and  correctly  upon  the  law  rel- 
ative to  the  prisoner's  statement,  the  omis- 
sion to  state  that  a  reasonable  .doubt  might 
arise  from  the  statement  was  not  prejudi- 
cial; nor  is  the  charge  subject  to  the  criti- 
cism that  the  Jurors  were  permitted  to  consid- 
er "circumstances  In  the  case'*  not  deyeloped 
by  the  evidence.  Lewis  y.  State,  74  S.  £2. 
708,  11  Ga.  App.  102. 

As  donbt  founded  on  reason 

A  "reasonable  doubt"  is  a  doubt  based 
on  reason.  People  v.  Tun  Kee,  96  Pac.  95, 
96,  8  Cal.  App.  82. 

A  "reasonable  doubt"  should  be  such  a 
doubt  as  there  is  reason  for.  Commonwealth 
y.  Campbell,  31  Pa.  Super.  Ct  9»  14. 
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A'  "reasonable'  doubt"  means  a  doubt 
founded  on  some  good  reason*  State  v. 
Harsted,  119  Pac.  24,  26,  66  Wash.  ua. 

A  ^reasonable  doubt"  is  a  fftfr  doubt 
based  on  reason  and  common  sense.  People 
V.  Burke,  121  N.  W.  282,  284,  157  Mich.  108; 
State  V.  Levy,  75  Pac.  227,  230,  9  Idaho,  483. 

'^^asoDable  doubt"  Is  one  fbunded  in 
reason  and  one  for  which  a  good  reason  can 
be  given,  and  cannot  be  said  to  be  a  "painful 
anxiety/'  State  v.  Ferguson,  74  S.  B.  602, 
505,  91  S.  C.  285. 

A  doubt,  however  honest,  may  be,  and 
often  Is,  very  unreasonable.  From  the  stand- 
point of  a  Juror,  in  considering  a  case  on  the 
evidence,  a  doufe^  however  honest  is  not  '*rea- 
sonable"  unless'  based  on  reason  and  common 
sense  as  applied  to  such  evidence.  Buel  v. 
State.  80  N.  W.  78,  85,  104  Wis.  182. 

"Reasonable  doubt"  is  a  doubt  based  up- 
on reason,  and  growing  out  of  the  testimony 
and  evidence  in  the  case.  It  is  erroneous  to 
instruct  the  Jury  that  a  ^'reasonable  doubt" 
is  such  a  one  that  the  Jury  should  be  able  to 
assign  a  reason  for  the  doubt  People  t. 
Manasse,  94  Pac  92,  94»  153  CaL  la 

An  instruction  that  by  a  ''reasonable 
doubt*'  is  not  meant  that  the  accused  may 
possibly  be  innocent  of  the  crime  charged, 
but 'it  means  some  actual  doubt  having  some 
reason  for  it,  is  erroneous.  Burnett  v.  State, 
124  N.  W.  927,  929,  86  Neb.  11, 

It  is  not  error  to  Instruct  that  "reason- 
able doubt"  means  a  doubt  based  upon  reason 
for.  whose  existence  the  Juror  could  give  a 
reason  founded  upon  the  evidence  or  a  want 
of  evidence  in  the  trial  of  the  case.  Mundy 
V.  State,  72  &  B.  390,  9  Oa.  App.  636. 

It  is  not  error  to  include  in  an  instruc- 
tion defining  "reasonable  doubt"  the  state- 
ment that  it  is  .a  doubt  for  which  there  is 
some  good  reason  arising  out  of  the  evidence 
or  the  lack  of  evidence.  State  v.  Wolfley,  89 
Pac.  1046,  1048,  75  Kan.  406,  11  L.  B.  A.  (N. 
SO  87,  12  Ann.  €as.  412.    . 

An  Instruction  defining  "reasonable 
doubt"  to  be  a  doubt  that  has  a  reason  for  It, 
and  one  for  which  a  reason  may  be  given, 
is  erroneous,  as  the  words  "reasonable  doubt" 
are  used  in  their  ordinary  sense,  and  an  in- 
struction in  the  language  of  the  statute  is 
sufficient  'Gragg  v.  Stiite,  106  Pac;  850,  8 
OkL  Cr.  409. 

A  "reasonable  doubt"  is  a  doubt  based 
on  reas6n,  and  which  is  reasonable 'in  view  of 
all  the  evidence.  It  is  not  a  whimsical)  arbi- 
trary, or  purely  speculative  doubt,  nor  a  mere 
conjecture  or  guess..  If  after  an  inu>artial 
comparison  and  consideration  of  the  evidence 
Jurors  can  candidly  say  that  they  are  not 
satisfied  of  the  defendant's  guilt  they  have  a 
reasonable  doubt,  but  if,  after  such  impar- 
tial comparison  and  consideration  of  all  the 
evidence  thfey  can  truthfully  say  that  they 


har^  a  fixed  conviction  of  thb  defebdant's 
guilt,  such  as  they  wouid  be  willing  to  act 
upon  in  the  more  weighty  and  'important 
matters  relating  to  their  own  alEaivs,  th^ 
have  no  reasonable  doubt  and  in  that  case 
should  find  a  verdict  of  guilty.  Absolute  cer* 
tainty  is  not  required  for  such  a  verdict 
Proof  beyond  a  reasonable  doubt  as  above 
defined  is  sufficient  United  States  v.  Giuli^ 
anij  147  Fed.  694,  597. 

Aa  doubt  for  wbi6h  reasons  opvlil  be 

A  "reasonable  doubt"  must  he  a  doubt 
arising  out  of  the  evidence  for  which  &  rea- 
son can  be  given.  United  States  v.  Guthrie, 
171  Fed.  528,  532. 

A  "reasonable  doubt"-  must  be  sueh  as  a 
Juror  is  able  to  give  a  reason  for.  84ate  v. 
Grant  105  N.  W.  97,  99,  20  S.  D.  164, 11  Ann. 
Cas.  1017. 

"Reasonable  doubt"  is  One  for  which  a 
good  reason  can  be  given.  State  v.  Ferguson, 
74  S.  E.  502,  505,  91  S.  C.  235. 

It  is  proper  to  M^struct  that  a  "reason- 
able doubt"  is  one  for  which  a  reason  can  be 
given.  State  v.  Raice,  123  N.  W.  708»  710, 
24  S,  D.  111. 

A  treasonable  doubt"  is  not  every  doubt 
that  may  fiit  through  the  minds  of  the  Jur:^  In 
considering  a  case,  but  is  a  doubt  for  which 
the  Jurors  con  give  a  reason  if  called  on  to  do 
so.  United  States  v.  Wilson,  176  Fed.  806. 
809. 

A  charge  that  a  "reasonable  doubt"  is 
one  fbr  which  a  Juror  can  give  a  reason;  if 
called  upon  to  do  so,  is  defective.  Dardefn 
V.  State,  84  S.  W.  507,  508,  78  Ark.  315. 

A  charge  that  a  "reasonable  doubt"  is  a 
doubt  for  which  a  reason  can  be  given  was 
properly  refused.  Bell  v.  State,  37  South. 
281,  284, 140  Ala.  57. 

In  a  prosecution  for  burglary,  a  charge 
that  it  is  not  necessary  to  a  "reasonable 
doubt"  that  the  Jury  should  be  able  to  give  a 
reason  therefor  was  properly  refused,  as  ar- 
gumentative. Leonard  v.  State,  43  South. 
214,  216,  150  Ala.  89. 

.   .To  instruct  in  a  criminal  case  that  "a 
reasonable  doubt  is  sach  doubt  as  you  are 

able  to  give  a  reason  for"  is  erroneous^  and 
might  be  so  prejudicial  as  to  require  a  re- 
versal of  the  conviction.  Blue  v.  State,,  125 
N.  W.  136, 138,  86  Neb.  189. 

It  is  error  to  instruct  that  a  "reasonable 
doubt"  is  "a  doubt  for  which  the  Jury  can 
give  a  reason."  Price  v.  State,  98  Pac.  447, 
457,  1  Okl.  Cr.  358;  ^ople  v.  Manasse;  94 
Pac.  92,  94, 153  Cal.  10. 

A  requested  charge  that  a  "reasonable 
doubt"  is  a  doubt  for  which  a  reason  can  be 
given  Is  misleading.  Mttcbell  v.  State,  87 
South.  76,  77,  140  Ala.  118,  lOa  Am.  St  Bep. 
17  (citing  Avery  v*  State^  '27  South.  909,  124 
Ala.  20).  .  . .  • 
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In  a  proflecutlou  for  murder,  an  instmo* 
tton  thtt  a  ''reasonable  doubt^'lB  a  doubt  tor 
which  a  reason  can  be  given  is  erroneous. 
Smith  y.  State,  39  South.  329,  334,  142  Ala. 
14  (dtlng  Avery's  Case,  27  Soutli.  605,  124 
Ala.  20;  Cawley's  Case,  32  South.  22T,  133 
Ala.  128 ;  Real's  Case,  37  South.  281, 140  Ala. 
67). 

An  imitniction  defining  "reaAonable 
doubt*'  aa  a  doubt  that  haa  a  reason  for  it; 
"a  doubt  that  you  can  give  a  reason  for" — la 
revernible  error.  Gibbons  v.  Territory,  96 
Pac.  466,  468, 1  OkL  Cr.  198. 

An  instruction  defining  '^reasonable 
doubt'*  to  be  a  doubt  that  has  a  reason  for  it,| 
and  one  for  which  a  reason  may  be  glven^  is 
erroneous,  as  the  words  "reasonable  doubt" 
are  u^ed  In  their  ordinary  sense,  and  an  in- 
struction in  the  language  of  the  statute  la 
sufficient.  Gragg  v.  State,  106  Pac.  350,  3 
Okl.  Cr.  409. 

An  instruction  that  a  reasonable  doubt, 
is  a  doubt  for  which  a  good  reason  can  be. 
given  is  not  reversible  error,  mihen  given  4n 
counection  with  other  instmctiana  Intended 
to  impress  upon  the  Jury  the  distlnctl<m  be- 
tween a  reasonable  doubt  and  a  vague,  Ijmag- 
Inary  doubt  State  v,  Newxnan,  101  N.  W. 
499,  600,  93  Minn.  393. 

An  Inatroction  that  a  ^'reaaonalflo  doubt'* 
is  not  a  mere  imaginary  .or  captlouii  doubt, 
but  one  for  which  a  good  and  vaUd' reaaoh* 
should  be  .^ven,  erroneously  aoaUfies  •  the 
definition  of  "reasox^ihle  doubt,"  in.  that  it 
puts  on  accused  the  burden  qt  furnishing  to 
every  juror  a  reason  why.  he  Is  satisfied  of 
his  guilt  before  there  ■  can  be  .an  acquittal. 
Bennett  v.  State,  128  S.  W.  861,  854,  96  Ark. 
100. 

An  instruction  defining  "reasonable 
doubt"  as  one  arising  out  of  the'  'csbl^  either 
from  the  want,  weakness,  insuifidency,  or 
conflict  in  testimony,  and  which  leaves  the 
mind  of  an  honest  Juror  wavering  6.nd  in 
doubt  as  to 'defendant's  guilt,  a  doubt  which 
Is  not  a  mete  conjecture,  but'oofe  for  which 
the  Jury  can  assign  «  reason,  having  heard 
the  whole  case,  was  ndt  erronecTus  because 
characterising  such  a  doubt  as  one  t6r  wMch 
a  reason  can  be  assigned.  Jordan  v.  State, 
60  S.  B.  1063,  1064,  130  Ga.  406. 

A  charge  that  a  "reasonable  doubt"  Is 
just  such  a  doubt  as  its  name  implies,  not  a 
vagae  conjecture  nor  fanciful  doubt,  but  such 
a  doubt  that  the  jury,  as  such,  can  give  a 
reason  for  having,  was  not  open  to  the  ^b^ 
jectkm  that  It  was  calculated  to  lmpref»  the 
jury  that  they  must  have  a  sufficient  reason 
for  doubting  defendatit's  guilt,  whereas  the 
true  rule  Is  that,  if  the  evidence  leaves  the 
mind  wavering  and  unsettled,  defendant 
should  be  given  the  benefit  of  such  a  doubt 
Arnold  v.  State,  6?  S.  E.  806,  807, 131  6a.  494. 

An  instruction  that  It  makes  nn  dUTenr* 
enoe  In  what'  language  the  definition  sOt-  a 
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"reasonable  doubt"  la  clothed,  but  that  when 
it  is  boiled  down  aad  brought  to  its  laat  anal- 
ysis it  means  no  more  or  less  than  a  doubt 
growing  up  out  of  all  the  evidence  for  which 
the  jury  can  give,  a  reason,  as  oontradiatin- 
gnii^ed  from  a  mere  possibility,  was  not  re- 
versible error,  although  calculated  to  mis- 
lead and  confuse  the  jury.  Hammond  v. 
State,  41  6;outh.  761,  765,  147  Ala.  79  ^ciUng 
CaddeU*s€ase^.34  South.  101, 136  Ala..  9). 

An  Instruction:  "Now  by  'reasonable 
doubt,*  gentlemen  of  the  jury,  is  not  meant 
some  mere  possibility  or  Imaginary  doubt,  be- 
cause everything  relating  to  human  affairs 
and  depcndihg'  on  moral  evidence  is  open  to 
some  possible  or  imaginary  doubt,  and  to  re- 
move all  'reasonable  doubt*  frowl  the  minds 
of  jurors,  and  to  warrant  a  conviction,  the 
evidence  must  be  such  as  to  satisfy  the  minds 
and  consciences  of  the  jurors  >  sf  the  facts 
necessary  to  be  estabUshed  to  constitute  the 
offense  to  a  reasonable  and  moral  certainty, 
and  so  convince  the*  jurors  that  they  would 
venture  to  act  w^n  that  conviction  in  mat- 
ters of  the  highest  conpem  and  importance 
to  their  own  interests,  and  absolute  certain- 
ty is  not  required  if  thiere  be  that  amount 
and  kind  of  evidence  jO^at  will  so  convince 
the  jury  that  they  would  venture  to  act  upon 
that  comictlon  in  niatters  of  the  highest  con- 
cern and  importance  to  their  own  interests, 
there  is  suffldent  evidence,  under  the'laW,  to 
remove  all  reasonable  doubt  and  t6  warrant 
a'  comdctit>n,  and  that  a  more  coh^lse  ^nd 
perhaps  a  clearer  definition  can  be  formulat- 
ed than  that  which  Is  usually  given  ^as  a 
^seasonable-,  doubt'  is  a^  doabt.  ffur.  which  a 
good  reason  can  be  glve»"<— la  correct.  State 
V.  Newman,  101  N.  W.  499v  600^  99  (KOnn.  393. 

A  "reasonable  doubt"  is  d  doubt  which 
is  reasonable  in  view  of  all  of  the  evidence 
and  sudi  as  arises  upon  an'  impartial  compar- 
ison and  consideration  of  all  of  M;  and  pre- 
vents the  jury  from  being  able,  candidly  .apd 
truthfully  t^  say  that  they  have  an  abiding 
conviction  ,of  de^f^ndant's  guilt  An  instruc- 
tion that  a  reasonable  ground  of  doubt  is  one 
which  is  reasonable  froni  the  evidence  or  want 
of  evidence,  and  must  be.  a  ground  of  doubt 
for  which  a  reason  can  be  given',  based  on  the 
evidence  or  want  of  evidence,  waft  objection- 
able since  a  doubt '  arising:  out  ot  the  evi- 
dence is  a  mental  oi^atlon  ifor.  which  It' may 
be  dlfilcult  or  impossible  to  assign  a  reason. 
Owens  V.  United  States,  130  Fed.  279,  283, 
•64  O.  C.  A.  526. 

A  doubt  arising  out  of  evidence  is  a 
mental  operation  for  which  It  may*  often  be 
very  dlfilcuTt  and  indeed  Impossible  to  assign 
any  reason,  and  yet.  If  honestly  entertained, 
by 'the  jury,  in  a  criminal  case,  nrost  be  act- 
ed upon;  for  they  are  cmly  authorized  to 
bring  a  verdict  of  guilty  when  satisfied  and 
convinced  beyond  a  reasonable  doubt  of  the 
guilt  of  the  accused.  Such /a  doubt  Jias  been 
often  and  correctly  defined  as  a  doubt. which 
is  reasonable  in  yiew  .of  iSlL  the-,  evidence  ipnd 
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such  as  arises  npon  iii4)artial  comparison 
and  consideration  of  all  of  it  and  prevents 
the  jury  from  being  able  candidly  and  truth- 
fully to  say  that  they  have  an  abiding  con- 
victioii  of  the  defendant's  guilt  An  instruc- 
tion in  a  criminal  case  that  by  ''reasonable 
doubt"  is  not  meant  any  doubt  or  conjecture 
which  may  occur  to  your  mind  or  may  be 
imag^ed  by  you;  but  it  is  a  doubt  which 
must  arise  from  tiie  evidence  or  lack  of.  evi- 
dence and  for  which  some  reason  can  be  giv- 
en, while  objectionable  as  conveying  the  im- 
pression that  the  reason  for  the  doubt  must 
be  one  that  can  be  expressed  in  words,  and 
while  not  to  be  approved,  is  not  reversible  er- 
ror. Griggs  V.  United  States,  168  Fed.  572, 
677,  85  O.  C.  A.  696  (quoting  and  adopting 
Owens  V.  United  States,  130  Fed.  283,  64  C. 
0.  A.  629). 

As  staiple  donbt 

A  "simple  doubt,"  as  contradistinguished 
from  an  "intricate"  or  ••complicated"  doubt, 
may  be  such  a  •♦reasonable  doubt"  as  would 
require  an  acquittal;  indeed,  every  reason- 
able doubt  may  be  accurately  said  to  be  a 
simple  doubt,  and  it  is  error  to  instruct  a 
jury  that  it  must  not  acquit  if  it  has  a  sim- 
ple doubt.  Hampton  v.  State,  39  South.  421, 
429,  50  Fla.  56. 

As  donbt  spontaneoiuily  arUinc 

A  "reasonable  doubt"  is  such  as  natural- 
ly arises  upon  an  impartial  consideration  of 
all  the  evidence.  United  States  v.  Dexter, 
154  Fed.  890,  894. 

A  '^reasonable  doubt"  is  one  that  natural- 
ly arises  out  of  the  evidence  and  may  be  rea- 
sonably entefrtained  ^y  men  of  ordinary  in* 
tellfgence,  impftrtiality,  and  judgment  after  a 
careful  and  conscientious  consideration  of  all 
the  evidence.  State  v.  Wright  (Del.>  66  AtL 
364,  366,  6  Pennewill,  261;  State  v.  Cole 
(Del.)  78  Atl.  1026,  1026,  2  Boyce,  184. 

As  state  of  vncertalnty 

A  "reasonable  doubt"  Is  not  a  vague  and 
uncertain  doubt  State  v.  Abbott,  62  S.  E.  693, 
694,  64  W.  Va.  411. 

By  "reasonable  doubt"  is  meant  an  ac- 
tual, sincere,  mental  hesitation  caused  by  In- 
sufficient or  unsatisfactory  evidence.  Unit^ 
ed  States  v.  Greene,  146  Fed.  803,  824. 

A  •'reasonable  doubt"  is  that  state  of  the 
case  which,  after  an  entire  comparison  and 
consideration  of  all  the  evidence,  leaves  the 
mind  in  that  condition  that  a  jury  cannot 
say  that  they  feel  an  abiding  conviction  to 
a  certainty  that  accused  committed  the  of- 
fense. People  V.  Yun  Kee,  96  Pac.  96,  96,  8 
Cal.  App.  82. 

An  instruction,  in  a  prosecution  for  mur-: 
der,'  defining  ^'reasonable  doubt"  as  ••such  a 
doubt  as  will  create  in  the  mind  a  feeling 
of  unrest  or  misgiving  on  the  part  of  the 
jury,  and  which  will  not  permit  their  minds 
to  rest  upon  a  verdict  of  guilty,"  was  not 
prcdudicial,  especially  where  the  undisputed 


facts,  including  the  statements  of  defen^^nt, 
clearly  show  guilt .  Wilson  v.  State,  70  S.  W. 
57,  58, 109  Tenn.  167. 

As  not  ▼acne  or  speculative 

••Reasonable  doubt"  is  not  a  mere  specu- 
lation, Pitts  V.  State,  37  feouth.  101, 103, 105. 
140  Ala.  70 ;  Wright  v.  State,  42  South.  745, 
746,  148  Ala.  596 ;  Bluett  v.  State,  44  South. 
84,  87,  89, 151  Ala.  41;  Saunders  v.  State,  111 
Pac.  965,  971,  4  Okl.  Or.  264,  Ann.  Gas.  1912B, 
766. 

••Reasonable  doubt"  is  not  a  vague  doubt 
State  V.  Mills  (Del.)  69  Atl.  841,  844,  6  Pen- 
newiU,  497 ;  State  v.  Cole  (Del.)  78  AtL  1025, 
1026,  2  Boyce,  184;  State  v.  Honey  <Del.)  80 
AtL  240,  241,  2  Boyce,  824. 

A  "reasonable  doubt"  is  not  a  speculative 
doubt.  State  v.  Cephus  (Del.)  67  AtL-  150, 
162,  6  PennewiU,  160 ;  State  v.  Wolf  (Del.)  66 
Atl.  739,  742,  6  PennewiU,  323 ;  State  v.  Bris- 
coe (Del.)  67  Atl.  154,  157,  6  PennewiU,  401 ; 
State  V.  Bffler  (DeL)  78  AtL  411.  420,  2  Boyce, 
92;  State  v.  FltzsimmonS'  (DeL)  82  Atl. 
596,  600;  United  States  T.  Giuliani,  147 
Fed.  594,  597;  United  States  ▼.  Chlshobai,  168 
£M.  808,  816. 

.  A  ••reasonable  doubt"  is  not  a  fanciful 
or  speculative  doubt  State  v.  Harmon  (DeL) 
60  AtL  866,  869,  4  PennewiU,  580;  State  v 
Fleetwood  (DeL)  65  Atl.  772,  774,  6  Penne- 
wUi,  153;  State  v.  Fitssimmons  (Del.)  82  AtL 
598,600.- 

"Reasonable  doubf  *  Is  not  a  vague  or 
speculative  doubt  State  v.  UndeihUl  (Del.) 
69  AtL  880,  883,  6  PennewiU,  491 ;  State  v. 
Russo  (Del.)  77  Atl.  743,  747,  1  Boyce,  638; 
State  V.  Davenport  (Del.)  TT  AtL  967,  968, 
2  Boyce,  12;  State  v.  Roberts  (DeL)  78  AtL 
305,  311,  2  Boyce,  140;  State  v.  Holden  (DeL) 
79  AU.  215).  217,  2  Boyce,  429;  State  v.  Reese 
(DeL)  79  AU.  217.  222,  2  Boyoe,  434;  State  v. 
Brown  (DeL)  80  AtL  140,  150,  2  Boyce,  405 ; 
State  V.  Williams  (Del.)  80  AtL  1004,  1006; 
State  V.  Watson  (DeL)  82  AU.  1086,  1088  c 
State  V.  Fulman  (DeL)  74  AtL  1,  7  PennewiU, 
123 ;  State  v.  Lockwood  (Del.)  74  AtL  2,  4,  1 
Boyce,  28;  State  v.  Lee  (Del.)  74  Atl.  4,  6/ 
1  Boyce,  18;  State  v.  Gam  (Del.)  74  Atl.  7, 
8,  1  Boyce,  26;  State  v.  Hartnett  (DeL)  74 
AtL  82,  84.  7  PennewUl,  204;  Brantley  v. 
State,  65  S.  E.  426,  133  Oa.  264;  United 
States  V.  Guthrie,  171  Fed.  528,  532. 

•'Reasonable  doubt"  in  a  criminal  cause 
does  not  mean  a  vague,  speculative,  or  mere 
possible  doubt,  but  such  a  doubt  as  reaaon- 
able,  fair-minded,  conscientious  men  would 
entertain  after  a  careful  consideration  of  aU 
the  evidence  in  the  case.  Same  v.  Johnson 
(DeL)  84  AtL  1040,  1041;  State  v.  Brooks 
(DeL)  84  AtL  225,  229 ;  State  v.  Dryden  (Del.) 
84  Atl.  1037,  1038 ;  State  v.  De  Paolo  (DeL) 
84  Aa  213,  215. 

A  "reasonable  doubt"  Is  not  a  fandful, 
vagUiS,  or  speculative  doubt  State  v.  PoweU 
(Del.)  61  Aa  966^.  972,  6  P^newUl,  24 ; .  State 
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V.  Barown  (Del.)  01  Atl.  1077,  1079,  K  Pen- 
newiU,  389 ;  State  v.  Belt  (Del.)  02  AU.  14T- 
149,  5  PennewiU,  1^2  \  State  v.  Tllghman 
(Del.)  63  Atl.  772^  774,  6  Penaewill,  54;  Statel 
y.  Johns  (Pel.)  65  Atl  763,  764,.  6  PennewiU, 
174 ;  State  v.  Gam  (Del.)  74  Atl.  7, 8, 1  Boyce, 
25;  State  t.  TJzzo  (Del.)  65  AtL  775,  778,  6 
Pennewlll,  212 ;  State  v.  Mlele  (Del.)  74  Atl. 
8,  9,  11, 1  Boyce,  33 ;  Stete  v.  Tyre  (Del.)  67 
Atl.  199,  205,  6  PennewilJ,  343 ;  State  v.  Stew- 
art (Del.)  67  Atl.  786,  789,  6  PeAnewUl,  435 ; 
State  V.  Borrelll  (Del.)  76  AtL  605,  607,  1 
Boyce,  849;  State  v.  Powell  (Del.)  76  Atl. 
601, 602,  7  Pennewlll,  2;  State'  v.  Short  (Del.) 
75  AU.  787,  789,  7  PennewiU,  295;  State  T. 
McCalUBter  (DeL)  76  Ati.  226,  230;  7  Pen- 
newUl,  301;  State  ▼.  Curdy  (Del.)  75  Atl. 
868,  869.  1  Boyce,  208 ;  State  v.  Ryan  (Del.) 
75  Atl.  8(19,  872,  1  Boyce,  223;  State  v.  Prim- 
rose (Del.)  77  AU.  717,  720,  2  Boyce,  164; 
State  V.  De  Luca  (Del.)  77  AU.  74^,  743,  2 
Boyce,  158;  State  v.  Coverdale  (Del.)  77  Atl. 
754,  756,  1  Boyce,  555;  State  v.  Brewlngton 
(Del.)  78  AU.  402,  40i,  2  Boyce,  71. 

A  "reasonable  douht"  is  not  a  vagrne  or 
fanciful  donbt.  State  v.  Troitt  (Del.)  62  Atl. 
790,  792,  5  PennewiU,  466;  State  ▼.  Fnlman 
(Del.)  74  AtL  1^  7  PennewUl,  123;  State  ▼. 
Fagan  (DeL)  74  AU.  692,  696.  1  Boyce,  45; 
State  T.  Dlugozima  (Del.)  74  Aa  1086,  1068, 
7  PennewiU,  151 ;  State  v.  Lnff  (Del.)  74  AtL 
1079,  1081,  1  Boyce,  152;  State  y.  Anderson 
(DeL)  74  AU.  1097,  1099, 1  Boyce,  135. 

'  A  '*reasonable  doubt''  is  not  a  vague,  fan- 
ciful, or  whimsical  donbt  State  t.  Sweeney 
(DeL)  59  AU.  48,  49,  5  PennewiU,  142. 

A  ^'reasonable  doubt"  does  not  mean  a 
▼ague  or  indefinable  doubt.  State  ▼.  Rash 
(Del.)  78  AU.  405,  407,  2  BOyce,  77. 

A  "reasonable  doubt"  is  not  a  vague  or 
uncertain  doubt;  and  what  the  jury  believe 
from  the  evidence  as  men  they  should  believe 
as  jurors.  State  v.  Abbott,  62  S.  E.  693,  694, 
64  W.  Va.  .41L     , 

A  "reasonable  doubt"  must  not  be.i^  loere 
tancifiil,  vague,  indeflnaji>le,  or  speculative 
doubt  State  v.  Lockwood  (Del.)  74  AU.  i, 
3,  4,  1  Boyce,  28.    . 

By  a  •'reasonable  doubt"  Is  not  meant 
a  vague,  Bpe<*ulattve,  possible,  or  indefinable 
doubt,  but  it  is  a  reasonable  doubt  growing 
out  Of  the  evidence  and'  such  a  doubt  as 
wotdd  control  reasonable  men  in-  the  ordinary 
affairs  of  life.  State  v.  Coates  (Del.)  79  AtL 
213,  215,  2  Boyce,  424. 

"•A  mere  fanciful  or  speculative  doubr, 
such  as  a  skeptical  mind  may  suggest,  does 
not  amount  to  a  "reasonable  doubt"  within 
the  meaning  of  the  law.  A  doubt  such  as 
this— one  that  ignores  a  reasonable  con- 
struction of  the  whole  evidence,  and  proceeds 
upon  mere  speculation  or  suspicion — ^Is  un- 
reasonable, and  would  acquit  one  proven 
guilty  as  easily  as  one  not  so  proven,  and  so 
does  not  Justify  a  verdict  of  not  guilty.*" 


Bannen  v.  State,  91  N.'^W.  107, 109, 115  Wis. 
817  (ciUnig  and  adofrting  Bmery  v.  State,  78 
N.  W.  145,  101  WiSi  627,  650-^5 ;  BuUer  V. 
IState,  78  N.  W.  690,  102  Wfe.  864,  36^^872; 
Buel  V.  State,  80  N.  W.  78,  104  Wia.  132, 
151-153;  Murphy  v.  State,  83  N.  W.  1112, 
108  Wis.  HI,  119,  120). 

As  mll^f  onrnded  doubt 

A  "reasonable  doubt"  means  a  substan- 
tial well-founded  doubt,  arising  from  a 
candid  and  Impartial  consideration  of  all 
the  evidence,  or  want  of  evidence.  State  t. 
Wright  (Del.)  79  AtL  899,  400,  2  Boyce,  898. 

An  ihstmctlon  in  a  criminal  case,  requir- 
ing a  "reasonable  doubt"  to  be  a  "substantial 
and  well-founded  doubt,"  was  erroneous. 
Frazier  v.  State,  100  S.  W.  94,  102,  108,  117 
Tenn.  430. 

The  term  "well-founded  doubt"  means 
"reasonable  doubt,"  and  hence  the  refusal  to 
give  an  tnstnietion  using  the  term  "well- 
founded  doubt"  was  not  erroneous,  where 
the  same  instruction  was  given,  substituting 
the  words  "reasonable  doubt"  for  the  words 
"well-founded  doubt"  Qreagh  v.  State,  43 
South.  112,  U4,  149  Ala.  8  (citing  Turner  v. 
State,  27  South.  272,  124  Ala.  59;  Stewart  v. 
State,  31  South.  944,  133  Ala.  109). 

Am  dovbt  avUias  frou  the  whole  ovi* 
damoo 

A  "reasonable  doubt"  anises  from  all  the 
evidence.  Ck)mmonwealth  v«  Campbell,  81 
Pa.  Super.  €t  9, 14. 

In  determining  the  question  of  "reason- 
able donbt,"  the  jury  must  comdder  all  the 
evidence,  that  given  against  accused  as  well 
as  that  in  his  favor.  People  v.  Lee,  93  N.  £. 
^h  .823,  248  111.  64. 

Qvery  material  element  of  the  offense 
charged  must  be  pvoved  by  the  state  beyond 
a  "reasonable  doubt"  State  v.  Hart;nett 
(DeL)  74  AU.  82,  84,  7  PennewiU,  204. 

Since  an  accused  Is  presumed  to  be  in- 
nocent, until  his  guilt  is  proved  beyond  a 
"reacwnable  doubt,"  the  Jpry  must  aequit  if 
they  have  a  reasonable  doubt  on  ,any  materi- 
al «ieaxe&t  of  the  oflenpe.  State  r.  Effl^r 
(Del.)  78  AU.  411,  420^  2  Boyce^  92. 

To  convict  one  of  crtmey*  It  is  incumbent 
on  the  state  "^o  prove  beyond  a  ''reasonable 
doubt"  every  material  element  Ifliereof. 
State  V.  Cephus  (DeL)  67  AU.  160,  152,  6 
PennewiU,  160;  State  v,  Briscoe  (Del.)  67 
AU.  154, 157,  6  PennewiU,  401. 

Where  the  doctrine  of  •'reasonable  doubt" 
is  applied  in  the  charge  of  the  whole  case. 
It  is  not  essential  that  it  should  in  terms 
be  appUed  to  every  feature  of  the  case  or 
fact  raised  by  the  testimony.  Kdwards  V. 
State,  125  S.  W.  ^94,  895,  5S  Tex.  Cr*  R-  342. 

Proof  beyond  a  ••reasonable  donbtf*  of 
guilt  is  such  evidence  as  establishes  beyond 
ft  "reasonable  doubt"  -  every  fact  necessary 
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taxMinBititnte  guilt,  mnit  unless  tbe.  jdefendojit 
'if&»  been  80  paroredg^Utv  the  Jvury  should 
.  find  him   not  guilty^ ,  HdcIcot  t,.  Oonunon- 
wealth  (KyO  Ul  S.  W.  6?«,  680. 

While  tie  law  requires  the  guilt  of  ac- 
cused to  be  proved  beyond  "reasonable 
doubt,"  It  does  not  require  that  each  fact 
which  may  aid  the  joty  ln^seft<diing  the  .con- 
clusion of  guilt  shall  be  clearly  proven^  but 
that  on  the  whole  evidence  the  Jury  must  be 
able  to  pronounce  that  guilt  is  proved  to  a 
moral,  certainty.  Pitts  v.  State,  37  South. 
101,  103,  1105,  140  Ubl.  70* 

An  Instruction  In  a  criminal  prosecu- 

.  tion  is  Improper  which  requires  proof  beyond 

a  -'reasonable  doubts*  of  every  fact  essential 

to  establish  guilt    Olson  y«  People,  125  IlL 

App.  460,  463. 

It  was  error  to  refuse  to  charge  that, 
"if  there  id  one  single  fact  proven  to  the 
satisfaction  of  the  Jury  which  is  Inconsistent 
with  defendant's  guilt,  this  is  sufficient  to 
raise,  a  ^reasonable  doubt,'  and  the  Jury 
shonld  acquit."  .  Simmons  v.  State,  48  South. 
606,  607»  168  Aia.  8j 

A  charge  that  if  the  Jury  were  reason- 
ably doubtful  as  to  the  ptoof  In  the  case  of 
any  material  allegatlob  In  the  indictment 
they  Should  acquit  tUe  def  ei^dant  HisA  prdper- 
ly  refused.  Bell  y.  State,  37  Seuth.  281- 
284, 140  Aia*  &7^ 

In  a  criminal  prosecution,  it  was  proper 
to  refuse  an  instruction  that,  If  the  Jury  have 
a  "reasonable  doubt" .  as  to  any  .  material 
facts  in  the  case,  they  should  flhd'defendiint 
not  guilty.  Leonard  V.  State,  43  South.  2^, 
216,  160  Ala.  89.  .  .     '  I 

In  a  murder  trial.  It  wias  not  erroi*  t6  Ye* 
fuse  an  Insttu^Cloii  that}-  If  the  Jury,'  upon 
the  "whole  evidence,  should  have  ^reasonable 
doubt"'  whether  the  defendant  was  guilty  ef 
the  crime  <jharg^<f;  they "  sIk^uIA  adquit 
Young  .V.  State,  43  ^outh.  100,  101,  140  Ala. 

In  a  i>tx)l3eciition  for  Ibssault  i^th  intent 
to  murder,  It  was  error  to-  i<efuse  to  Instruct 
that,  If  the  Jury  have  a  ''reasonable  doubt" 
of  defendants  guUi  arising  out  Of  any*  pdrt 
ef  the  evidence,  they  must  not  find  him  gull- 
tyv  Griffin  v.  State*  43  South.  197,  199,  150 
Ala.  4&. 

By  the  term'**reasohable  doubt,"  beyond 
which  the  state  must  prove  its  case  in  a  crim- 
inal proceeding,  a  mere  vague,  fbnclful,  or 
speculative  doubt  is  not  meant^  but  a  reason- 
able 4oubt  remaining  In  the  xnlnds  of  the 
Jury  after,  a  careful  consideration  of  all  the 
testimony.  State  v.  De  Luca  (Del.)  77  Atl. 
742,  743,  2  Boyce,  158. 

it  IeT  not  erfor  to  Instruct  that,  if  there 
is  any  evidence  which  raises  a  ''reasonable 
doubt"  as  to  the  presence  of  defendant  at  the 
time  an4  place  where  tl^eorime  is  alleged  ,p) 


hare  j>een  committed,  henlhoiild.be  aeqidftted. 
State  IT.  Itevis,  66  &  W.  354^356, 186  Mo.  538. 

Instructions  that  the  J^ry  must  give  ac- 
cused the  full  benefit  of  all  "reasonable 
doubts"' arlstag  from  ahy  part  of  t!he  evidence 
were  properly  refused,  as  misleading  the  Jury 
jto  give  accused  the  benefit  of  doubts  which 
weri^  dissipated  by  other  evidence,  or  which 
did  not  exist  on  a  consideration  of  the  whole 
evidence.  Thomas  v.  State,  43  South.  371, 
377,  J60  Ala.  31. 

In  a  prosecution  for  receiving  stolen 
property,  it  was  error  to  refuse  to  charge 
that  if  "the  minds  of  the  Jniy  or  of  any  Jury- 
man Is  left  in  a  state  of  'reasonable  doubt* 
and  uncertainty,  by  the  evidence  or  any  part 
6t  the  evidence,  of  defendant's  guilt,  then  you 
cannot  convict  the  defendant."  Boyd  T. 
State,  43  South.  204,  205,  150  Ala.  101. 

A  charge  in  a  homicide  case  that  if  the 
Jury  found  that  accused  was  not  guilty  of 
murder  In  the  first  or  second  degree,  but  be- 
lieved that  he  killed  decedent,  but  without  d^ 
liberation  or  malice^  they  should  find  him 
guilty  of  manslaughter,  either  voluntary  or 
Involnntary;  "unless  yoti  should  fidtid  that  the 
deClondant  was  of  unsoand  jniild,"  was  erro- 
neooe,  in  that  ttie. quoted  clause  deprlred  ac- 
cused of  th^  bea^t  of  any  evidence  introduc- 
ed by  him' 'Which  merely  created 'a  "reason- 
able d6ubt""aB  to  his  sanity,  when  aohised 
was  entitled  to  am  aeqalttal,  If,  under  all  the 
evidence^  a  .''reasonable  doubt"  existed  as  to 
his  sanity.  Prlbble  v.  People,.  112  Pac.  220, 
222,  49  Polo.  2ia  ,       . 

.  An  instruction  ia  a  criming,. prosecution 
"t^at  a  're^atonable  doubt,*  within  the  mean- 
ing of  the:  law,  4068  not  mei^i  an.  infagina^ 
doubt,  but  it  does  mean  that  before  you  can 
convict  you  m\ist  have  consfij^red  all  tbe  evi- 
dence ih  the  case,  giving  to  each^ltnes^  such 
credit  and  their  evldenc'6  sucl^ 'iv^elght  as  In 
view  of  all  the  evidence  in  the  case  you  may 
deem  it  entitled  to,  and  if  after*  hearing  'all 
the'  evidence  in  the  case  both  for  th4  state 
and  the  defendant  your  mind  te  left  in  an 
unsaftisfactory  condition  with  reference 'to 
the  defendant's  guilt  or  innocence,'  either 
from  the.  contradictory  .evidi^m:^  In  the  case 
or  from  any  other  cause,  yofi  .must  resolve 
that  doubt  in  favor  of  the.defei^dai^t  f^nd  re- 
tun:^  a  verdict  of  not  guilty,"  is  a  correct 
statement  of  the  law.  Furlow  v.  Stat^,  81  S. 
W.  232,  238,  72  Ark.  384.    . 

An  Instruction  that  the  defendant  Is  en- 
tltle4  to  the  benefit  of  every  reasonat^le  doubt, 
and  by  a  "reasonable  doubt" ,  is  i;Deant  that 
"unless  you  have  a  firm  and,  abiding  convic- 
tion, to  a  moral  certainty,  of  the  truth  of 
the  charge,  you  must  acquit  the  defendant" ; 
that  this  benefit  of  a  reasonal;)le  doubt  is  a 
substantial  right  of  the  defendant,  and  ap- 
plies to  the  whole  case,  and  also  to  each  and 
every  phase  of  the  cas^,  and,  "If  you  have 
such  seasonable  d9uht»  you  should  find  the 
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defendant  not  gui]tB^*fWm  mcVMCtaronoMfl^' 
by  striking  9^  Ui«  pcofrf^n  t)»^t,ifU^idoubt 
api^ed  to  evei^.pbftsfi  of  the  oa^p.  HitcbAU 
▼.  State,  Sa  a,.W.  1050,.J051,  73.4ra^  ^JU,,, 

Onflt  of  crtme  cainnot^be  ^stiiblli^ed  ^^ 
yond  a  '^reasonable  donbt"  unless  every  es- 
sential fact  constittrtlnEr  tbie  offend  Is  estab- 
lished by  that  measmi^  of  proiif,  And  -an  In- 
strnctlon  on  a  trial  forla*6enythfet  teason- 
able  doubt  does  not  mean  thk%  the  Jury 
should  acquit  accused  because  one  or  more 
material  allegations  of  the  indictment  htffe 
not  been  established  beyond  a  Teasonable 
doubt,  but  it  means  that,"  if  after  a  fair  con- 
sideration of  the  case  the  Jury  have  a  rea- 
sonable doubt  as  to  the  guilt  of  accused,  they 
should  acquit  him,  Is  erroneous  because' ♦au- 
thorizing a  conviction,  though  the  Jury  enter- 
tains a  reasonable  doubt  on  the  issues  wheth- 
er the  property  had  been  stolen,  or  whether, 
if  stolen,  it  was  the  property  of  prosecutor, 
or  whether  the'  taking  was  with  d  feTonious 
hitent.  State  v.'Kimes,  124  N.  W.  164,  165, 
145  Iowa,  346.  ' 

An  instruction  that  a  "reasonable  jiipubt'* 
does  not  mean  a  reasonable  doubt  that  any 
one  point  or  pyoDoslltoiLt  ittoasaart^' Colt  .the 
state  to  establifih  has.  not  been  sp  established, 
but  that  It  means  a  •  reasonable,  ^^Hit^t  «)£,the 
guilt  of  accused  aftec  «  oareful  cons^eration 
of  the  entire  case,  and  authodzi^g  ftxsonvio* 
tlon  if  upon  a  eaieful  c^nsldeiatloA  of  the 
entire  case  the. jury  entectain:  aiiy  reasoaaMe 
donbt  ef  taia  guilt,  is  erreneou9<.>  State  Vt  Ott* 
ley,  120>L  W.  334,  33&,  147  Iowa,;ad9.i 

As  every  essential  element  of  the  ctitAe 
must  be  established  bey<^nd  a  ''i'easonable 
doubt,"  the  correct  formula  for  the  ttiMinic^ 
tions  should  b*,  *if  the  fury  ate  -sattsflfed  be- 
yond a  reasonable  doubt  thkt'th^  faMs  are 
as  testified,*'  e<?c.,  and  ^het^'b^  an  Inadvert- 
ence the  tftar  judge'  use«  the'^ernis  "if  iftie 
Jury  believe  the  evideniee,**  he  must 'add  ''if 
the  Jury  bfelievl&  the  evidence  tieyond  a  tek- 
sonable  doubt,"  etc  State  V.  Startaes,  66  S. 
B.  347,  151  N.  C.  724^  19  Arih.  Cas.  448: 

An  instruction,  in  a  prosecution  for  homi^ 
dde,  which,  after  stating  the  theory  of  the 
state,  charged  that,  if  the  Jury  should  fli\d 
the  contention  o^  the  state  to  be  true,  defend- 
ants would  be  guilty  of  murder  In  the  flrpt 
degree,  and  they. should  so  fliid,  was  errone- 
ous for  failure  to  require  that  the  Jury  must 
find  every  element  necessary  to  constitute 
the  offense  of  which  they  might  convict  to 
have  been  proven  beyond  a  reasonable  doubt 
FrazJer  v.  State,  100  S.  W.  94, 102,  lli  Tenn. 
430.  .    ' 

In  a  prosecution  for  homicide,  an  instruc* 
tion  that  defendant  is  presumed  to  be  sane, 
and  that  the  burden  of  proof  ^  on  him  in 
the  first  instance  to  produce  evidence  o£.  in- 
sanity at  the  time  of  the  homicide  auiSflcleDt 
natwithstAuding  all  the  evid^oe  to  the  cpn-: 
traiy  to  ^se  a  Feasoipable  dpubibot  hifk  i^i- 


sanity  was  erroneoi^p  Itrfu^  MM^eoeesfM^ 

that  accused  ahpuld;  produce  ^iiher  evidence 
of  .insanity  or.  evidence  8]:^'cie^t)  io  raise  a 
Vreasbnat)le  doubt.*'  ,  ^d.  wher^  the  court 
also  charg^  on .  th?  presumption  of  inno- 
oeQce,  and,  after  defining  reasonable  doubt, 
requiired  that  the  Jpry,  in  ord^r  to  convict, 
should  find  tbi^  various  elemlents^bf  the  sever- 
al offenses  to' have  l>een  ^stabUshed  beyond  a 
"reasonabjie  .^oubt,V  but  nowhere  expressly 
charged  that  Itv^as,  tl^e  duty  of  the  Jury  to 
acquit  if  they  en^rtained  a  reasonable  doubt 
pf  4ny.of  the  phases  of  homicide  submitted 
to  them,  the  court  should  have,  given  such  in- 
struction on  a  request  therefor  being  submit- 
ted. Duthey  V.  $U|ite,  Ul  N.  W.  222, 4228, 131 
W4s.  178,  10  L.  R.  A.  (N..  S.)  1032. 

1  r  <  '  .  " 

BflAftOOff ABXJB  CFl^RT 

A  "reasonable  eiffort'*  which  a  master  Is 
required  to  exercise  to.  guard  against  Inju- 
ries to  a  servant  by  thte  use  of  electricity  Is 
nothing  short  of  the  utmost  effoit  to  use 
every  pj^otoction  wl^lch  Is  reasonably  accessi- 
ble t9  insulate  its, wires. apd  k^p  them  in- 
.su^ated,  .  Clouts  v^.  Iiaclede  GasUgl^t  Co.,  129 
S.  W.  238.  240.  144  l^o..  ApP-.  582  (qittng  Gels- 
.prnnn  v,.  Mlssouri-ipdisbn  Biectxic'Cp.,  73  S. 
W.  654, 173.  Uq.  654 ;  Winkelman  v.  kansas 
Cfty  Electric  Ugfit  Co.,  85  8.  W.,99',  110  Mo. 
App!  184 ;  Hovarka  v.  St.  Lopls  Trapsft  Co., 
00  S.  W.  1142^  191  Mb.  441 ;  feooker  v.  South- 
west Missouri  R.  Ca,  12a  'S.  Wi  1012, 144  ^o. 
App.  273). 

>  In*  an  action  for  faijuries  to' plaintiff  by 
the  alleged  negligent  i>pertt<i<Sn  <»f  def endaiif  s 
str^t  roUer,  caasinr  p^intifTs  botve  to  "be- 
eone  frightened  attd^iioinainaeeiEAle,  the  use 
of  the'  words  ^'reasonable  exerdiMi  en  his 
partv'^  In  an  instriNitioii 'decLavlhg 'that,  if  the 
engineer  in  charge  of  the  roller^  en.  seeing 
that  plaintiff  was'fctfing  placed  in.  a  position 
of.  peril,  by  reasoutble  exertion  on.  his  part 
could  have  stopped  or  checked  i  the  .puAng 
and-  nois^  of  tiie  jroUer  andpjcevented  plain- 
tiff's horse  from  becoming'  unioaijftgeable  and 
running  away,  and  prevented  the  injury,  etc., 
^dhoiHd  he  e0iistsiie<}Jo;aeaBcinADBl9TbF  t)ie 
ex;eixdae  of  jreaeqnahile.care.  Pi^elen  v.  Gran- 
ite Bituminous  Pi^vi^  Co.,  91  S.  W.  440,  444, 
115  ,Mo,  App,  423.  .     .    .    ,     . 

BEASOVABX£  JACIUTIBS 

While  a  railroad  company  is  bound  to 
fumAsli  ^'reasonable  facilities^'  for  the  accom- 
modation of  ttttvei'  from  ascertain  station, 
the  term  'Teasonabte*  faieiUtle^f  Is  a  relative 
one  and  must  •  be  detennined*  by  the.  facts 
sarvonnding  the.Beauirements  of  travel  at 
'  the  place  named,  and:a  iralir«iad  oompany  can- 
nort  be  reQuired  to  atop  a  passenger  train  ^- 
gaged  in  interstate  ceiQineroe:^t  a  given 
poiiit  wheire  .eight  passenger  trains  daily  stop 
at  tiaiat  point  St  I/oui^,  I.  M.  &  S.  ^.  Go.  v. 
State,  107  S.  W.  989,  991^  85  Ark.  284, 
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In  a,  pi*osecutfon  for  liotniclde,  an  lii- 
strnction  that  "it  at  ^e  time  the  deadly 
blow  was  inflicted,  the  person  who  inflicts  has 
well-founded  reasons  to  believe'  himself  in 
imminent  peril  without  having,  by  his  fault, 
produced  the  exigency,  then  such  killing  will 
not  be  murder,**  Is  not  subject  to  the  objection 
that  the  wordis  "has  w^U-founded  reason  to 
believe'*  state  the  rule  too  strongly  against 
the  right  of  a  jperson  to  kill  as  the  result  of 
•'reasonable  fear."  Long  v.  State,  66  S.  B. 
444,  447,  127  Ga.  350  (citing  Doyal  v.  State, 
70  Ga.  134,  148,  149). 

REASONABLE  QUOXSWD 

Under  the  national  bankruptcy  act,  what 
constitutes  "reasonable  ground"  that  a  pref* 
erence  is  intended. by  the  bankrupt  must  de- 
pend on  facts  and  circumstances.  Whitwell 
v.  Wright,  120  N.  X.  Supp.  1065,  1069,  136 
App.  IXv.  246. 

Under  a  chattel  mortgage,  which  stipu- 
lates that  whenever  the  mortgagee  may  deem 
himself  insecure  the  debt'  shall  become  due 
and  the  property  taken  possession  of,  **rea- 
sonable  grounds**  for  deeming  the  debt  inse- 
cure are  such  facts  and  circumstances  as 
would  lead  a  reasonably  prudent  man  acting 
in  good  faith  to  believe  himself  insecure  un- 
der the  circumstances.  FeUer  v.  McKillip, 
81  S.  W.  641,  643;  109  Mo.  App.  61. 

BEASONABI.S  OBOUNB  OF  SUSPIOXOH 

The  words  "not  knowing"  or  ''having  no 
reasonable  grounds  to  suspect,"  or  "knew" 
or  "know,"  or  "had  reasonable  grounds  to 
suspect,*'  when  used  in  an  instruction  la  an 
action  tot  injuries  to  a  passenger  while  at- 
tempthtg  to  board  a  train  in  consequence  of 
the  starting  of  the  train,  .relating  to  the 
knowledge  or  want  of  knowledge  of  the  con- 
ductor in  starting  the  train  before  the  pas- 
senger had  boarded  it,  at«  legal  equivalents. 
Choctaw^  O.  ft  G.  R.  Co.  V.  Hlckey,  99  S.  W* 
839,  842,  SI  Ark.  079. 

REASOHABUB  OROUlOi  TO  BEUEVS 

"Reasonable  grounds  to' believe"  a  things 
are  such  grounds  us  would  Induce  one  of  or- 
dinary prudence  to  believe  it  under  the  cir- 
cumstances. Hovius  V.  Cincinnati,  N.  O.  ft 
T.  P.  R.  Co.  (Ky.)  107  S.  W.  214,  216. 

*  r 

An  instruction  that  if  deceased  began  the 
fight,  and  defendant  had  "reasonable  grounds 
to  believe,''  and  did  believe,  that  he  was  in 
imminent  danger,  and  he  shot  to  avert  it,  he 
was  entitled  to  an  acquittal,  embraces  the 
idea  that,  If  there  were  such  appearance  of 
danger  as  to  beget  in  defendant's  mind  a  rea- 
sonable belief  of  actual  danger,  he  was  enti- 
tled to  an  acquittal,  whether  the  appearances 
were  real  or  not.  Rowsey  v.  Commoiiwtoltti, 
76  S.  W.  409,  411,  116  Ky.  617. 


HOIdBUI 

*  •  '  » 

The  business  hours  of  a  corporation  are 
"reasonable  hours" 'in  which  to  inspect  Its 
books,  within  the  meaning  of  section  829, 
Bev.,St  3,898,  providing  .that  the  books  of 
every  corporation  organized  in  this  state 
shall  at  all  reasonable  hours  be  subject  to  the 
inspection  of  any  bona  fide  stockholder  of 
record.  -  Clawson  v.  Clayton,  93  Pac.  729. 
731,  33  Utah,  266. 

BEASONABLE  HYPOTHESIS 

"There  are  no  words  plainer  than  'rea- 
sonable doubt,'  and  none  so  exact  to  the  idea 
meant"  "Reasonable  hypothesis,*'  or  "rea- 
sonable or  moral  certainty,"  may  be  logically 
the  equivalent  of  "reasonable  doubt";  but 
these  expressions  are  not  so  easily  understood 
by  the  ordinary  lay  mind.  In  every  criminal 
case  the  presiding  judge  should  charge  the 
Jury  that,  to  authorize  conviction,  guilt  must 
be  proved  "beyond  a  reasonable  doubt,"  and, 
unless  the  evidence  demands,  the  verdict  ren- 
dered, his  failure  to  do  so  will  be  reversible 
.error.  Norman  v.  State,  74  S.  E.  428,  10  Ga. 
App.  802. 

BEASONABIiS  IHQUIBT 

rhder  Revisal  1906,  f  2088,  which  de- 
clares that  every  register  of  deeds  shall,  on 
application,  issue  a  marriage  license,  provid- 
ed it  shall  appear  to  him  probable  that  there 
is  no  legal  Impediment  to  such  marriage,  and 
that  where  either  party  to  the  proposed  mar- 
riage is  under  18  years  no  license  shall  be 
issued  without  the  written  consent  of  the 
parent,'  guardian,  etc.,  and  section  2090, 
which  provides  a  penalty  for  issuing  a  licent^ 
unlawfully,  without  "reasonable  inquiry," 
the  inquiry  to.  be  made  is  such  as  makes  it 
probable  that  there  is  no  legal  objection  to 
the  marriage,  and. involves  at  least  the  idea 
that  it  should  be  made  of  some  person  known 
by  him  to  be  a  reliable  party,  or,  if  unknown 
to.  him,  information  as  to  his  reliability 
should  be  obtained  from  some  pennon  known 
by  the  officer  to  be  reliable.  Joyner  v.  Har- 
ris, 72  S.  E.  970,  971, 157  N.  C.  295. 

The  act  of  1877,  imposing  a  penalty  for 
issuing  a  license  for  the  marriage  of  a  girl 
under  18  without  the  consent  of  her  ftither, 
etc.,  and  declaring  that  the'  register  shall 
have  power  to  make  inquiry  by  examination 
of  the  witnesses  under  oath,  d6esnot  render 
an  inquiry  under  oath  a  prerequisite  to  a 
"reasonable  inquiry."  In  an  action  against  a 
register  of  deeds  to  recover  the  statutory 
penalty  for  issuing,  without  plaintifTs  con- 
sent, a  license  for  the  marriage  of  his  daugh- 
ter under  18  years  of  age,  the  court  cor- 
rectly charged  that  it  was  the  duty  of  the 
register,  In  issuing  a  marriage  license,  to 
make  such  Inquiry  for  legal  objections  to  the 
marriage  and  as  to  the  age  of  the  parties  as 
a  prudent  business  man,  acting  In  the  mof^t 
important  alTiairs  of  life,  would  make,  and  to 
•exercise* his  duties  in  mich  respect  carefully 
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and  Gonsdentloasly,  and  not  as  a  mere  matter 
of  form,  and  tliat».if  tli«r. defendant  failed  so 
to  do,  he  did  not  make  reasonable  investiga- 
tion. It  was  proper  for  the  court  to  instruct 
the  jury  that  if  they  found  that  the  prospec- 
tive groom  told  defendant  that  the  girl  was 
18,  that  he  had  seen  her  age  in  the  Bible,  and 
that  she  had  told  him  she  was  18,  and  should 
find  that  defendant  knew  the  witness  well,  and 
knew  him  to  be  a  man  of  good  character,  and 
that  he  stated  to  defendant  that  the  girl  was 
18,  and  that  he  Uved  Just  across  the  street 
from  her  family,  and  defendant  honestly  be- 
lieved such  statements,  he  made  "reasonable 
inquiry."  Where  there  is  a  conflict  of  evi- 
dence, the  question  of  reasonable  la^ry  is 
for  the  jury.  As  stated  in  Trolinger  v.  Bor- 
oughs, 45  S.  B.  662,  133  N.  C.  312:  "While 
we  may  not  prescribe  any  rule  for  the  guid- 
ance of  the  register,  it  would  seem  that  'rea- 
sonable inquiry'  involves  at  least  an  inquiry 
made  of,  or  information  furnished  by,  some 
person  known  to  the  register  to  be  reliable, 
or,  if  unknown,  identified  and  approved  by 
some  reliable  person  kno^vn  to  the  register. 
This  is  the  rule  upon  which  banks  act  In 
paying  ohecks,  and  surely*  in  the  matter  of 
such  grave  Importance  as  issuing  a  marriage 
license  the  register  should  not  be  excused 
upon  a.  less  degree  of  care.*'  Furr  v.  Johnson, 
52  S.  £.  664,  665,  140  N.  G.  157  (citing  Joyner 
V.  Boberts,  10  8.  E.  646, 114  N.  G.  369;  Bar* 
cum  Yi  Marsh,  41  S.  B.  6»  130  N.  G.  154; 
Agent  V,  WilUt,  82  8.  B.  322, 124  N.  G.  29). 

BEASONABUB  KHOWIJBBGE 

Within  the  rule  that  oondonattoa  may 
be  implied  If  .the  husband,  after  "reasonable 
knowledge*'  of  his  wife's  infidelity,  contlniies 
to  live  with  her,  "reasonable  knowledge" 
may  be  said  to  have  been  had,  when  informa* 
tion  of  a  fact  Is  given  by  credible  persons 
speaking  of  their  pwn  knowledge,  particular- 
ly If  the  same  facts  are  afterwards  proved 
and  they  become  instrumental  in  the  proof. 
Bordeaux  ▼.  Bordeaux,  75  Pa&  524,  527,  SO 
Mont  36. 

BEASOKABUS  UkWS    AND    BEOtnLA- 
TIONS 

See  Under  Beasonable  Laws  and  Begu- 
latlons. 

BEASONABLE  SCAN 

Fears  of  a  reasonable  man,  see  Fear. 

The  words  "reasonable  man,'*  within  the 
rule  that  one  attacked  may  resist  by  the  use 
of  such  force  as  a  reasonable  man  would  use 
under  the  circumstances,  means  a  man  of 
ordinary  reason.  Hoard  v.  State,  95  S.  W. 
1002,  1003,  80  Ark.  87. 

REASONABLE  1CEAN8 

A  clause,  in  a  policy  against  the  acci- 
dental discharge  of  an  automatic  sprinkler, 
providing  that  insurer  should  not  be  liable 
for  loss  caused  by  assured's  neglect  to  use 


all'  "reasonable  means"  to  poeserve  the  prop- 
erty insured  thereunder,  referred  to  means  to 
be  used  after  the  acddental  dlscharfe  of  the 
madiine  and  had  'bo  reference  to  the  care 
required  to  prevent  the  aecident  Werthei* 
mer-Swarts  8hoe  Ga  v.  United  States  Gasu- 
alty  Co.,  72  8.  W.  635,  639,  172  Mo.  135,  61  D. 
B.  A.  766,  96  Am:  St.  Bep.  600. 

BEASONABLE  NOnOE 

There  Is  so*  definite  rule  as  to  what  con- 
MitMsi  ''reasdnable  notidtB"  wKhin  the  rule 
ttat  such  notice  must  be  given  to  the  guaran- 
tor of  tiie  amount  Sdvanc^ed,  and  of  demand 
for  payment^  without  effect  on  the  principal 
debtor.  Hence  the  question  of  what  consti- 
tutes ^treasonable  notice"  in  such  cases  is 
for  the  jury  under  the  facts  of  each  particu- 
lar case.    Howe  v.  Nickels,  22  Me.  175,  177. 

When  four  eecular  days'  notiee  of  the 
time  of  taking  a  deposition  were  given,  and  it 
would  take  less  than  24  hours,  by  the  ordina- 
ry means  of  travel,  to  gdt  from  the  place  of 
notice  to  the  place  for  taking  the  deposition, 
the  notice  was  a  "reasonable  notice"  within 
the  requirement  of  Gomp.  Laws  1897>  II  10, 
136,  and  the  deposition  was  admissible.  Mc- 
Gall  Go.  V.  Jacobson,  102  N.  W.  969,  970,  139 
Mich.  455. 

.Where  lessor  made  written  demand  of 
lessee  for  possession  of  the  premises  before 
milng,  a9d  more  than  40  days  before  making 
such:  written  demand  gave  lessee  aotlce  that 
tp^  premises  bad  been  sold  and  that  he  would 
require  Uieir  possession,  it  was  a  "reason* 
able  notice^"  within  e  requirement  tliat;  in 
case  the  premises  should  be  sold  during  the 
term,  leasee  would,  give  possession  after  "rea* 
sonable  aptlce"  of  ti)e  sale.  Gambill.  v>  Goop- 
er,  48  South.. 691, 693, 159  Ala.  637. 

Givil  service  rule  7  requires  the  dvfl 
service  commission  to  give  all  personis  whose 
applications  are  on  record  five  days'  notice  to 
appear  for  examination.  Bule  28,  subd.  5, 
iiequlres  the  commissioner  to  direct  a  com- 
petitive examination  under  the  provisions  of 
ibis  rule,  and  to  publish  the  same  by  notice 
to  those  eligible,  giving  the  time,  ^tc.,  of  the 
examination,  and  subdivision  7  thereof  pro-  ' 
vides  that  the  examination  shall  be  subject 
to  the  general  provisions  of  rule  13,  eta,  sub- 
division 6  of  which  requires  notice  of  an  ex- 
amination for  making  a  new  eligible  list  to 
be  given  to  those  whose  names  remain  on  the 
former  eligible  list  whicdi  has  expired.  Held, 
that  five  days'  notice  required  by  rule  7  was 
applicable  to  examinations  for  promotions 
by  virtue  of  the  referenice  in  rule  28  to  rule 
13,  but,  even  if  rule  7  was  not  applicable, 
rule  28,  subd.  5,  required  that  apidicants  be 
given  at  least  reasonable  notice  of  examina- 
tion, and,  construing  the  rule  In  the  light  of 
the  previous  practice  of  the  local  and  state 
commission  under  similar  rules,  where  relator 
was  given  notice  at  7  p.  m.  on  one  day  to 
appear  for  examlnatton  at  7  p.  m.  the  next 
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day,  be  being  on  duty  from  6  p.  m.,  on'  the 
day  of  TecelTing  xiotiee  to  6  p.  m.  the  next 
day,  waa  not  a  reasonable' notice^  and  relatov 
wa9  entltleA  to  bave  another  opportunity  for 
ezamlnation.  People  t.  Neville,  109  N.  Y. 
Sqpp«  640«  643,  68  Misc.  Rep.  279. 

REASON ABU:  JTUXB^B     ^ 

The  question  of  what  is  a  "reasonable 
number"  of  skins  to^toet'tti  .%#9iNftalBlnf  the 
quantity  of  vh)oI  thereon  ia  one  thajt  is  to  be 
determined  by  the  tesUmony  of  mevqaaiUfled 
by  e^periefice  and-  knowledge  to  pass  upob 
that  subject^  Without  such  evidence,;  it  will 
not  be  held  to  be  selfnevident  tbat  an  estimate 
based  on  an  examination  of  8^  oat  of  20,000 
skins  was  inadequate.  Uiilted  States  t.  J.  B. 
Thomas  ^  Go.,.  178  Fed.  602,  604. 

RliASONAB£E  VUkOE 

JL  clduse  in  a  "fire  insurance  policy,  re- 
quiring the  Insured  to  produce'  for  examina- 
tion all  books  of  account,  etc.,  as  of.  en  as  re- 
quired at  such  ^'reasonable  place*'  as  may  be 
designated  by  the  company  or  its  representa- 
tive, means  a  reas<mable  place  in  the  locality 
where  the '  ihisured's  property  was  situated 
and  the  absence  of  the  conditions  rendering 
such  place  unreasonable.  Tucker  v.  Ck>lonial 
Fire  Ins.  Co.,  51  S.  E.  86,  00,  58  W.  Va.  30. 

In  a  proceeding  to  condemn  a  railway 
light  of  way,  aen'  instruction  that  a  crossing 
to  be  furnished  by  the  company  might  neces- 
sarily be  ovethead'or  underground  was  prop^ 
erly  refused,  wher^-  the  necessity  of  siich 
kind  of  crossing  w&b  speculative;  so,  ali^o,  an 
instruction  that  the'  laW  r^uires  a  Company, 
where  bn^  owns  lattd  on  both  sides  of  the 
right  Of  way,  tt>  furnish-  him  a  crossing  at 
such  "polnt^'  as  he  may  designate  Was  prop- 
erly refused,  since  the  statute'  (Code,  |  2022y 
uses  the  term'^roaspnable  place*'  instead  of 
*'po)nt" ;  as  well  aa  an  instruction  that  dam- 
ages should  he. assessed  on  the  theory  that 
the  company  would  be  pompelled  ta  famish 
a  crossing  xegardl^s.^  "expensew"  sinoe  unr 
der  Code,  1 2022,  the  oompany  can  only  be  re- 
quired t9  locate  It  at  a  "reasonable  place/' 
and  ^'expense"  is  sa  important  consideration 
in  determining  the  reasonableness  of  the 
place,  i^lopp  v.  GhJx^go,  M.  &  St  P.  Ry.  Co^ 
U9  N,  W.  373,  376, 142  Iowa,  474. 

REASONABLE  P!RIC£ 

See  Fair  and  Reasonably  Price.     . 

*fln  the  absence  of  any  contract  for  prop* 
erty  or  services,  the  law  allows. only  a  rea- 
sonable price  or  compensation;  but  what  is 
a  'reasonable  price*  In  any  case  will  depend 
upon  a  variety  of  considerations,  and  •  Is  not 
a  matter  for  legislative  determination." 
Muhn  V.  Illinois,  9i  U.  S.  113,  153,  24  Lu  Bd. 
77  (Field,  X,  dissenting). 

REASONABLE  PROBABIUTT 

Hie  term  '^reasonable  probability**  is 
equivocal,  and;  Is  not:«(*iK)nymous  with-  fea- 


sonhble  certainty.    Hallum  v.  Omro,  99  N. 
W.  1651,  1008,  122  Wis.  8Br. 

**Certalnty,»*  as  applied  to  the  law  of 
damaged,  means  freedom  from  doubt,  and  as 
"reasonable  certainty**  and .  "reasonable  prob- 
ability" bear,  no  resemblance  to  each  other, 
plaintiff,  in  an  action  for  personal  Injuries, 
whlle^  eti'tltled  to  recover  for  such  future  suf- 
fering and  injury*  as  she  proves  to  be  reason- 
ably probable,  is  not  required  to  prove  such 
future  Injuries  and  suffering  by  testimony 
reasonably  certain  or  free  from  doubt  John- 
son V.  Conjaectlcut  Co.,  83  Atl.  530,  531,  85 
Conn.  438.. 

REASONABLE  FROVOOATION 

"'Legal,*  *lawful,*  'adequate,*  and  'rea- 
sonable,* when  used  as  adjectives  qualifying 
'provocation/  are  synonymous,  and,  as  a  gen- 
eral rule,  with  few  exceptions,  it  takes  an  as- 
sault or  personal  violence  to  constitute  this 
provocation."  State  v.  McKenzie,  76  S.  W. 
1015,  1019,  177  Mo.  099  (quoting  with  appro- 
val from  State  v.  Bulling,  15  S.  W.  367,  16 
S.  W.  830,  105  Mo.  204). 

In  speaking  of  the  provocation  necessary 
to  arouse  the  heat  of  passion,  which  would 
result  in  reducing  the  crime  to  manalaufthter, 
*<this  court  has  held  that  Uawfol,'  legal/  *ade* 
quate^'  and  'reasonable,*  when  used  as'ad- 
Jectivea  qualifying  *  'pvovocatton/  axe  s)iio« 
nyms ;  and  a«  a  general  role,  with  very  lew 
exceptions, /it  takes  an  asault  or  pemonal 
violence  to  constitute  this  provocation." 
State  V.  Heath,  121  ti.  W;  149,  IH  221  Mo. 
666  -(qnotlQg  and  adopting  de&dtloii  in  State 
V.  Bxdllngv  15  S.  W.  ^67,  16  8.  W.  880,  106 
Mo.  204). 

BEASOITABX.E  PBUBENOE 

"     See  Beasonabiy  Prudent 

The  terms  "reasonable  prudence,**  **or- 
dlhary  care,"  and  such  like  terms,  as  applied 
to'  the  conduct  and  affairs  of  men,  have  a  rel- 
atlve  'Signiflcarice,  amd  cannot  be  arbitrarily 
defined.  What  may  be  ordinary  care  in  one 
case  may  under  different  surroundings  and 
cfrcumstanees  be  gross  negligence.  The  pol- 
icy of  the  law  has  relegated  the  determina- 
tion ol!  siadi  questions  to  the  Jury,  under 
proper  instructions  from  the  court.  It  is 
their  province  to  note  the  special  circum- 
stances and  surroundings  of  each  particular 
case,  and  then  say  whether  tlie  conduct  of  the 
parties  In  that  case  was  such  as  would  be 
expected  of  reasonably  prudent  men  under  a 
similar  state  of  affairs.  Hainlin  v.  Budge, 
47  South.  825,  832,  66  Fla.  842  (quoting  and 
adopting  definitions  in  7  Words  and  Phrases, 
p.  5976) ;  Swift  &  Co.  v.  Sandy,  165  Fed.  622, 
623,  02  O.  C.  A.  56;  Hone  v.  Mammoth  Min. 
Co.,  75  Pac.  381,  383,  27  Utah,  168;  Kntw- 
ville  Traction  Oo.  v.  Brown,  89  S.  W»  319, 
320,  115  Tenn.  328  (citing  Grand  Trunk  R. 
Co.  V.  Ives,  12  Sup.  Ct.  679,  144  U.  S.  417,  36 
1 L.  Ed.  485) ;  Meng  ^r.  fit  Louis  A  8.  R.  0»., 
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84  S.  W.  213,  215..3j()8,  }di^^  Afp.,st^  (citing 
Grand  Trunk  By.  C!o.  t.  Iv^b^  12  Sup,  Gt. 
679,  144  U.  S.  417,  86  L.  Ed.*  4^;  Baat^more 
&  O.  Ry.  Co.  V.  Oriffltai,  16  Sup.  Ot.  106,.  1S9 
n.  S.  603,  40  U  Ed.  2T4;  Texaa  .&.P.  R.  Qo. 
T.  Gentrj,  16  Sup.  Ct.  1104^  163  U,  a  353,. 41 
L.  (kL  186;  Warner,  v.  Baltimore  1^  (X  R.  Co.* 
18  Sup.  Ct.  68,  168  U.  R.  3.39,  42  L.  Ed.  491; 
Washinfeton  ft  G.  H.  Co.  v.  MeDade,  135  V.  S. 
554,  1©  Sup.  Ct.  1044,  34  L.  Ed.  2^';  Oklaho- 
ma Gas  ft  HHectrlc  Co.  f .  Lukert,  84  PAc.  10T6, 
1084,  16  Okl.  397  (quoting  and  addptlrts:  defi- 
nition in  Grand  Trunk  R.  Co.  v.  Ives,  12  Sup. 
Ct.  679,  682,  144  U.  S.  408,  417,  36  p.  Ed.'  48*5); 
Birmingham  Ry.,  Light  &  Pbwer  Co.  v.  Wil- 
liams, 48  South.  93,  96,  158  Ala.  381  (citing 
Grand  Trunk  R.  Co.  v.  Ives,  12  Sup.  Ct.  679, 
144  U.  S.  408,  36  L.  Ed.  485) ;  Southern  R. 
Co.  V.  McGowan,  43  Sou,  h.  378,  382,  149  Ala. 
440;  Sans  Bois  Coal  Co.  v.  Janeway,  9^  Pa<}. 
153,  156,  22  Okl.  425;  Worth  Bros.  Co.  v. 
Kallas,  162  Fed.  306,  808,  89  O.'-O.  A.'  186 
(quoting  with  approval  teom  Griind  Trunk  R. 
Co.  V.  Ives,  12  Sup.  Ct.  679,  682,  144  U.  S. 
408,  417,  36  L.  Ed.  485). 

''Reasonable  prudence'*  as  applied  to  a 
master  Is  such  care  as  reasonable  and  pni* 
dent  men  use  under  similar  circumstances 
in  providing  safe  and, suitable- appUaaices  and 
instrumentalities  for  tke  wprk  to  bo  4one 
and  in  providing  generally  for  the  safety  of 
the  servant  in  the  course  of  his  employment ; 
regard  being  had  to  the  work  and  dlfflcultiee 
and  dangiers  attending  it  The  term  has  a 
relative  significance,  and  its  definition  must 
depend  on  the  surrounding  drcumstances  of 
the  particular  case,  the  determination  of 
which,  when  a  given  state  of  facts  is  such 
that  reasonable  men  may  fafrty  differ  updn 
the  question  of  negligehoe,  is  for  the  j«rry. 
Fisher's  Adm'r  v.  Chesapeake  ft  O.  Ry.  Co., 
62  S.  B.  873,  874,  104  Vfe.  635,  2  L.  R.  A.  (Nl 
S.)  954  (Citing  Bertha  Zinc  Co.  v.  Martin's 
Adm*r,  22  S.  E.  869,  93  Va.  804,  70  L.  R.  A. 
999;  Richlands  IroU  Co.  v.  Elkins,  17  S.  E. 
890,  90  Va.  261). 

BSASOHABIiE  QUANTinSS 

The  expression  "reasona'ble  quantities,** 
in  an  Instruction  In  a  prosecution  for  violat- 
ing the  local  option  law,  to  the  effect  that, 
if  the  beverage  sold  was  not  intoxicating 
liquor  "if  drank  in  reasonable  quantities," 
defendant  should  be  acquitted,  is  not  eciuiva- 
lent  to  saying  *'when  drank  in  such  quanti- 
ties as  may  practically  be  drank."  Hence 
the  instruction  was  erroneous,  because  in- 
toxicating liquor  is  defined  to  be -any  liquor 
intended  for  use  as  a  beverage,  or  capable 
of  being  so  used,  which  contains  alcol^ol  in 
such  a  proportion  that  it  will  produce  intox- 
ication when  taken  in  such  quantities  as  may 
be  practically  drank  as  an  intoxicant  Mur- 
ry  V.  State,  79  S.  W.  568,  570.  46  Tex.  Cr,  R. 
I2a 


BSfASPN^JfllJIS  BAT? , 

Itk'  deteimUiijag  mht^t  ia  a  iMaoiuible 
9vU».to  b%  ehajrged  Xontbe. services  of  aipnb- 
lio  fiQEpossitioia^  the  ^^^estloB  must  btrcaosidr 
ag^jkotowlY  fr«m  the  viewpoint :o£ttie  tat- 
poratioi^ but  also. >from,  that  osf  tide  pubUc; 
aAd  a  "reaeonaJble  rate"  cannot  be  flscertaiit- 
ed  sotedsy  ifirom  confitderintf!  the  bearing  of  the 
iftcta  upon  the  profits. of  Mie/ corporation. 
The  efVect  of  the  xnte  o^on  persons  to  whom 
services  aire  raodesT^  Iftae  matevlal  In  aftect- 
ing  the  rate  as  its  effect  upon  stockholders  or 
bondholders,  and  a'**rea6<mable  rttte*'  Is  onfe 
wiiichis  as  fids  as  possible  to  all  whose  in- 
terests are  involved;  Salt  RWer' Valley  Oet- 
nal  Ca  V.  Nelssen,  85'Pae.  U7v  119,  10  Arte. 
9^  12  li.  R.  A..(N.  a)  711,16  Ann.  Cas.  796. 

The  word  "reasonable,"  within  Laws 
Wis.  1908,  pp.  556,  559,  c  362,  §|  12,  14,  re- 
quiring railroads  to. charge  reasonable  rates 
is  used  in  its  ordinary  and  usual  acceptation, 
such  that  its  antithesis  is  "unreasonable." 
Any  rate  which  is  not  unreasonable  is  rea- 
sonable and  pennisslble  and  whether  any  giv- 
en rate  is  unreasonable  is  to  be  determined 
by  a  process  similar  to  that  pursued  by  the 
courts  whlch«  however,  may  be  exercised  by 
any  one  or  by. any  official.  The  conclusion  is 
reached  by  ascertaining  the  highest  rate 
which  can  be  considered  reasouablOb  Only 
when  an  existing  rate  exceeds  that  is  it  un- 
reasonable. Minneapolis,  St  P.  ft  S.  St^»  M. 
R.  Co.  V.  Railroad  Commission  of  Wisconsin, 
life  N.  W.  905,  914,  ;136  Wis.  146, 17  h.  R.  A. 
(N.  S.)  821  (citing  Madison,  City  of,  v,  Madi- 
son Gas  ft  Electric  Co^  108  N,  W.  65,  129 
Wis.  249,  8  L.  R.  A.  [N.  S.]  629,  pi.  Ann.  Cas. 
819).         .      '  '  ^ 

The  word  ^^reasonable^"  in  the  statement 
of  the  principle  that'a  water  company  should 
be  entitled  to  charge  reasonable  rates,  is  a 
relative  term,  for  what  is  reasonable  depends 
upon  many  varying  circumstances.  An  equiva- 
lent to  the  prevailing  rate  of  interest  might 
be  reasonable  and  might  not;  **lt  might  be 
too  high  or  too  low.**  It  might  be  reasonable, 
owing  to  peculiar  hazards  or  difficulties  in 
one  place  to  receive  greater  returns  there 
than  it  would  in  another  upot  the  same  in- 
vestment Then,  their  reasonableness  relates 
to  both  the  company  and  the  costomer. 
Rates  must  be  reasonable  to  both,  and,  if 
they  cannot  be  to  both,  they  must  be  to  the 
customer.  Brunswick  ft  T.  Water  Dist.  v. 
Maine  Water  Co.,  59  AtL  537,  540,  99  Me. 
371  (citing  San  Diego  Land  &  Town  Co.  v. 
Jasper,  23  Sup.  Ct.  571,  189  U.  &  439,  47  L. 
Ed.  392;.  Stanislaus  County  v.  San  Joaquin, 
ft  K.  River  Canal  &  Irrig.  Co.,  24  Sup.  Ct 
241,  192  U.  S.  201,  48  L.  Ed.  406). 

Acts  1882,  No.  36  (V.  S.  3902-3904  [P.  S. 
4486-4488]),  requiring  railroads  to  give  all 
persons  "reasonable  and  equal  terms,  •  ♦  ♦ 
facilities  and  accommodations"  for  the  trans- 
portation of  f  reightv  etc.,  must  be  construed 
in  the  light  of  Acts  1882,  No.  37. (V.  S.  3896), 
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authorizing  a  railroad  corporatlbn  to  estab- 
lish rates,  etc.,  and,  when  so  done,  it  requires 
a  railroad  corporation  to  make  rates  reason- 
able and  equal  as  required  br  the  common 
law,  and  it  is  but  declaratory  of  the  common 
law  deflnfng  the  rlj^ts  and  obligations  of  car- 
riers ;  the  words  ''fad titles  and  accommoda- 
tions" relating  to  the  Incidents  of  transporta- 
tion, the  word  'i;erm8'*  signifying  rates. 
State  T.  Central  Vermont  Ry.  Cow,  71  Atl.  Id4, 
196,  81  Vt.  463,  130  Am.  St  Rep.  1065. 

BEASOKABI.E  BE6UI<ATION 

Under  Const  Ala.  1901,  f  239,  which  pro- 
vides that  "any  ♦  ♦  ♦  corporation  organ- 
ized for  the  purpose  ♦  ♦  ♦  shall  have  the 
right  to  construct  and  maintain  lines  of  tele- 
graph and  telephone  within  this  state,  *  *  * 
and  the  Legislature  by  law  of  uniform  opera- 
tion shall  provide  reasonable  regulations  to 
give  full  effect  to  this  section,"  a  foreign  cor- 
];>oratlon  which  has  constructed  and  is  operat- 
ing telegraph  lines  in  the  state  cannot  be  de- 
prived of  the  right  thereby  given  to  maintain 
the  same  by  any  act  of  the  Legislature,  be- 
cause it  exercises  also  the  right,  given  it  by 
the  Constitution  and  laws  of  the  United 
States,  to  maintain  suits  in  the  federal  courts 
or  to  remove  causes  thereto  from  the  state 
courts,  which  is  not  within  the  power  given 
to  the  Legislature  by  such  section  to  regulate 
the  business.  Forfeiture  of  a  right  to  do 
business  because  the  owner  resorts  to  the 
courts  Is  not  "reasonable  regulation"  of  the 
telegraph  business.  It  is  not  regulation  of 
the  business  in  any  sense.  It  is  destruction 
of  the  right  to  do  the  business.  The  power  to 
destroy  a  business  never  exists  when  the  only 
grant  of  authority  over  the  subject  is  to  regu- 
late the  carrying  on  of  the  business.  West- 
em  Union  Tel.  Co.  y.  Julian,  169  Fed.  166, 
167,  178. 

BEASONABIiE  BSPAIB 

A  city  was  not  shown  to  have  failed  to 
perform  its  duty  to  keep  a  paved  street  in 
reasonable  repair  by  reason  of  the  fact  that 
it  permitted  a  saucer-shaped  depression  three 
inches  deep  and  the  size  of  a  washtub,  to  re- 
main in  the  asphalt  surface.  Jones  v.  City 
of  Detroit,  137  N.  W.  513,  514, 171  Mich.  608. 

iii:asohab]:.e  satisfaction 

Under  Code  1907,  §  7175,  fixing  the  de- 
gree of  proof  of  the  afSrmative  on  an  issue 
of  insanity,  in  a  criminal  case  to  the  "reason- 
able satisfaction  of  the  Jury,"  an  instruction 
requiring  accused  to  establish  insanity  "to 
the  satisfaction  of  the  jury"  was  erroneous 
as  requiring  too  high  a  degree  of  proof. 
James  v.  State,  52  So.  840,  842,  167  Ala.  14. 

REASONABLE  SELUNO  VALUE 

The  two  expressions  "reasonable  selling 
value"  and  "market  value"  are  in  some  meas- 
ure synonymous,  but  the  usage  of  trade  has 
affixed  a  technical  meaning  to  "market  val- 
ue." The  selling  value  of  an  article  is  often 
equivalent  to  its  actual  value  and  should  be 


so  regarded  in  the  case  of  a  seHer  suing  to 
recover  for  stdves  specially  made  for  a  buy- 
er, and  which  the  latter  refused  to  accept ; 
that  being  necessary  in  order  that  the  seller 
may  be  reimbursed  fully.  St  Louis  Steel 
Range  Co.  v.  Kline-Drummond  Mercantile 
Co.,  96  S.  W.  1040, 1043, 120  Mo.  App.  438. 

BEASONABLE  STATE  OF  USEFULNESS 

The  phrase  "reasonable  state  of  useful- 
ness," when  applied  to  a  finding  in  manda- 
mus to  compel  a  railroad  company  to  restore 
a  highway  to  its  former  state,  tliat  the  court 
was  not  convinced  that  the  highway  could 
be  restored  to  a  reasonable  state  of  useful- 
ness only  by  the  construction  of  an  under- 
crossing,  is  equivalent  to  a  state  as  not  to 
have  unnecessarily  impaired  its  usefulness 
as  a  highway.  People  ex  rel.  Town  of  Coles- 
vllle  V.  Delaware  &  H.  Co.,  69  N.  E.  651,  652, 
177  N.  Y.  337. 

REASONABLE  TEBMS 

See  On  Reasonable  Terms. 

REASONABLE  TIME 

See,  also,  As  Soon  as  Possible ;  At  Once. 

What  is  a  "reasonable  time"  in  any  case 
depends  on  the  circumstances  of  that  par- 
ticular case.  Smith  v.  Pelton  Water  Wheel 
Co.,  90  Pac.  934,  935,  151  Cal.  394 ;  Salmon 
V.  Helena  Box  Co.,  147  Fed.  408,  410,  77  0. 
C.  A.  586. 

"Reasonable  time"  means  such  time  as 
a  prudent  man  could  exercise  or  employ  in 
or  about  his  own  affairs.  Glassey  v.  Sllgo 
Furnace  Co.,  96  S.  W.  310,  312,  120  Mo. 
App.  24. 

"Reasonable  time"  is  such  promptitude 
as  the  situation  of  the  parties  and  the  cir- 
cumstances of  the  case  will  allow.  It  never 
means  an  indulgence  in  unnecessary  delay  or 
in  a  delay  occasioned  by  a  vain  and  fruitless 
effort  to  do  the  act  required.  £^ech  v.  Lewis, 
67  Ati.  45,  46,  218  Pa.  141,  11  L.  R.  A.  (N.  S.) 
948,  120  Am.  St.  Rep.  864,  11  Ann.  Cas.  545 
(citing  Leedom  v.  Philips  [Pa.]  1  Yeates,  527). 

"Reasonable  time"  is  defined  to  be  "so 
much  time  as  is  necessary,  under  the  cir- 
cumstances, to  do  conveniently  what  the  con- 
tract or  duty  requires  should  be  done  in  a 
particular  case.  ♦  ♦  ♦  In  determining 
what  is  a  reasonable  time  or  an  unreasonable 
time,  regard  is  to  be  had  to  the  ♦  •  ♦ 
facts  of  the  particular  case.  ♦  ♦  •  A  rea- 
sonable time  when  no  time  is  specified  is  a 
question  of  law,  and  depends  on  the  subject- 
matter  and  the  situation  of  the  parties." 
Colfax  County  v.  Butler  County,  120  N.  W. 
444,  446,  83  Neb.  808  (citing  7  Words  and 
Phrases,  p.  5977). 

"'Reasonable  time'  means  that  a  party 
shall  do  an  act  as  soon  as  he  conveniently 
can.  What  is  a  'reasonable  time*  is  general- 
ly a  mixed  question  of  law  and  fact,  not  only 
where  the  evidence  is  conflicting,  but  even 
in  some  cashes  where  the  facts  are  not  dis- 
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puted  and  the  mi^tter  should  he:  deeAded.  by 
the  Jury  OR  proper  .InstnictioiiS)  on  the  par* 
ticular  circumstanceB  o£  each  ctee.  ,  The  term 
Is  a  techiUeal  aud  legal,  expression,  whioh  in 
the  abstract  involves  matters  o£  ^W'4ia.!weU 
as  fact,  and  the  law  cannot  presetihe  what 
shall  be  'reasonable  time'  by  any  defined  com- 
bination of  facts,  so  much  does  the  question 
depend  on  the  situation  of  the  parties  and  tie 
minute  and  peculiar  circumstances  incident 
to  each  case."  Olaus-Sheajp  Co.  ▼.  E.  Lee 
Hardware  House,  53  S.  E.  433,  434,  435,  140 
N.  C.  552,  6  Ann.  Cas.  243  (quoting  and  adopt- 
ing definition  in  Murry  v.  Smith,  8  N.  C.  42; 
Starkie,  Ev.  pp.  760,  774 ;  1  Dan.  Neg.  Inst.  | 
612).  >. 

An  instruction  defining  ''reasonable  time** 
to  be  such  length  of  time  as  may  f  aixly,  prop- 
erly,  and  reasonably  be  allowed  or  required, 
having  regard  to  the  nature  of  the  act  or  du- 
ty and  to  the  attending  circunpsjt9iBqes»  is  not 
erroneous,  though,  unnecessary,  since  the  av- 
erage juror  is  supposed  to  know  what  the 
term  means.  Houston  &  1?.  C.  I^.  Co.  v.  Kob- 
erts,  109  S.  W.  982,  983,  60  Tex.  av.  App.  09. 

As  piromptly 

See  Promptly. 

As  proper  tUna    •  , 

See  Proper  Time. 

As  slicwtly  • 

See  Shortly. 

Aeoeptane*  of  oif er 

Where  a  p]x>po6ition  of  sale,  made  by 
mail,  arrived  at  the  buyer's  place  of  busi- 
ness on  Saturday  and  was  aocepted  on  Mon- 
day, the  court,  In  submitting  the  question 
whether  this  was  an  acceptance  within  a 
'^reasonable  time"  did  not  err. in  using  the 
words  "within  such  time  as  was  reasonably 
in  contemplation  between  the  parties  at  the 
time  the  offer  was  made  and  delivered,"  in- 
stead of  "considering  the  nature  of  the  case." 
Paducah  Packing  Co.  v,  J.  T.  Polk  Co.  (Ky.) 
99  S.  W.  929,  930.     _ 

AllslitiMsr  f 'om  tvaloi 

"Reasonable  time"  allowed  a  passenger 
for  alighting  is  "the  time  in  which  persons  of 
ordinary  care  and  prudence  under  like  cir- 
cumstances" alight.  Atlantic  City  R.  Co.  v. 
Kiefer,  66  Atl.  930^  932,  75  N.  J.  Law,  64 
(quoting  and  adopting  the  definition  in  Im* 
hoff  V.  Chicago  &  M.  R.  Co.^  20  Wis.  344). 

AUoiprance  or  rejection  of  claim  against 
estate 

What  Is  a  "reasonable  time,"  when  the 
facts  are  undisputed,  is  a  question  of  law  for 
the  court.  Where  it  is  undisputed  that  a 
claim  was  presented  to  the  executrix  by  April 
1st,  and  was  in*  her  possessicni  stx  montSis 
later,  when  the  action  was  commenoed,  it  was 
clearly  a  reasonable  length  of  time  in  which 
to  determine  whether  she  would  allow  or 
reject  it.  Goltra  v,  Penland,  77  Pac.  129, 
132,  45  Or.  264.  ... 


.  Ailplyialf  «ratBBr>AMr  a—  im  irrlsatioa 

What  is  a  "reasonable  time"  In  which  to 
apply  water  originally  intended  to  be  used 
for  some  'beneficial  purpose  of  Irrigation  de- 
pends uiton  the  ntiagnttude  of  the  undertaking 
and  the  natunU'  obstacles  to  be  encountered 
in  eoi^cuting'th^^esign;  an  unexplained  de- 
lay of  over  'five-  years  being  unreasonable. 
Seaward  w,  Pactflc  lilvestoc^  Co.,  88  Pac. 
903,  966,  49  Or.  167  <clting  Hindman  v.  Rizor, 
27  Pac.  13,'  21  Or.  112;  Nevada  Ditch  Co.  v. 
Bennett,  46  Pac.  472,  80  Or.  69,  00  Am.  St. 
Bep.  777).        . 

BinJIliiS  Bfuaiclpallty  liy  contract 

A  "reasonable  time"  during  which  mu- 
nicipal officers  may  bind  the  municipality  by 
contract  is  limited  to  their  term  of  office. 
Wadsworth  v.  Concord,  45  S.  E.  948,  952,  133 
N.  C.  587. 

•  INnmnd-fiw  yotfownaaee  of-  contract 

"-'  What  Is  a  ''reasonable  time"  must  of  ne- 
cessity depend  upon  the  circumstances  of 
each  case.  Where  plaintiff  entered  the  em- 
ployhient;  of  defendant's  company  and  bought 
stock  therein  on  agreement  by  defendant  to 
take  it  off  his  hands  at  any  time  after  6 
mouths,  a  requesft  that  defendant  take  the 
sfo<^,  made  abolit  18  months  after  expiration 
of  the  6  months,  and  "Within  a  month  after 
leaving  the  service^.vl^the  aoi^pany,  was  In 
a  "reasonable  time*'  within  the  contract 
Moench  v.  Hower,  115  N.  W.  229,  230,  137 
Iowa,  021,  ■       '  . . 

Sammlnatlon  of  goods  by  purehascr 

The  general  rule  is  that  on  the  sale  and 
delivery  of  goods  it  is  the  duty  of  the  pur- 
chaser to  examine  them  upon  their  arrival,  or 
within  a  "reasonable  time"  thereafter, .  And, 
if  they  are  found  not  to  comply  with  the 
same  as  to  kind  and  quality,  to  rescind  the 
contract  promptly  and  return  the  goods,  and 
what  is  a  "reasonable  tlme^'  is  a  question  of 
fact  to  be  determined  upon  the  circumstances 
of  the  case,  including  the  situation  and  lia- 
bility to  injury  of  the  vendor  by  delay  in  re- 
turning the  goods,  the  convenience  and  neces- 
sity of  the  vendee,  and  customs  of  the  trade, 
and,  in  general,  the  surrounding  facts  and 
drcumstancGB  of  the  eastk  Defendant  bought 
goods  by  sample  in  June,' 1901,  wHich  were 
delivered  in  November  of  the  same  year,  and 
defects  were  not  discovered  by  him  until 
April  following,  aftor  which  the  goods  were 
paid  for  on  May  5th  f oUowixig,  and  defend- 
ant having  disposed  of  ai  portion  of  the  goods, 
when  sued  for  a  debt  subsequently  contract- 
ed, counterclalmed  damages  alleged  to  have 
been  sustained  by  reason  of  such  defects.  De- 
fendant failed  to  inspect  the  goods  within  a 
"reasonable  time"  and  therefore  waived  the 
implied  warranty  that  the  goods  were  equal 
to  the  sample.  Boessneck  v.  -  William  Tay- 
lor Sou  &  Co.,  91  N.  Y.  Supp.  300,  861,  40 
I  Mise.  Bep.  63. 
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Undier  Negotiable  Instrammita  Law  (Oon- 
BoL  Law%  c.  88)  S  33,,requixliig  tbata  nego- 
tiable Uustrament deUvexed in-blaak,  Ino^er 
to  be  enCoroed,  must  be  fiUed  up  iTitliiii  a  rea- 
sonable tljooe^  from  October i^- 1907,, to  June 
9,  1908,  is  unexplained,  more  tJlan  a  "reason* 
able  time"  within  which  to  Ull  up  a  check  de* 
livered  in  blank.  Madden  v.  Gaston,  121  N^ 
T.  Supp.  951,  953,  137  App.  Dlv.  294. 

CHl^llka  seovrity  .       .  • 

The  security  required  by  Rev.  St  1899 
(Ann.  St  190^  p.  :;390)  S  ^^  it<^  be  git^  t>y 
a  redemptioner  in  mortgage,  foreclosure  pro- 
ceedings, must  be  given  within  a  "reason- 
able time/*  which  means  a  period  in  which 
the  security  could  be  obtained  supposing  the 
party  to  be  desirous  of  obtaining  it  and  able 
to  do  so.  It  means  a  reasonable  time  to  ac- 
complisb  that  wmch  the  pairty  could  acoom- 
pU§h  at  once  if  it  were  not  tor  some  paf^cu- 
lar  condition  hiniiering,  as  for  exawj^le  sickr. 
nesQ  or  other  adventitious  drcumstancea 
The  hindering  cause  to  excuse  the  delay  must 
be  such  as  to  prevent  the  immediate  giving 
of  the  security  which  otherwise  oould  and 
would  be  given  and'  wliich  would  be  given  as 
soon  as  the  condition  should  cease.  Moss  7« 
King,  lU  S.  W.  589,  591,  212  Mo.  57a 

:  3bi4«izl#s  hf  assess«vs 

"Reasonable  time/'  to  which  assessors 
are  entitled  In  making  inquiries  as  a  basis 
for  assessment  for  money  at  interest  April 
1st,  under  Rev.  Str  c,  9,  H  737-75,  is  such  pe- 
riod as  may  be  properly  allowed,  having  re- 
gard to  the  nature  of  the  act  and  to  the  at- 
tending circumstances;  the  quoted  term  be- 
ing flexible.  Powell  v.  City  of  Old  Town,  81 
Att.'l0e8,  1070,  108  Me.  532. 

Tilchtiwg   platfonUf    apyroaahesy   wmA 
gtatftoB  gromids 

What  constitutes  a  "reasonable  time" 
during  which  platforms,  approaches,  and  sta- 
tion grounds  must  be  kept  lighted,  within  the 
rule  of  law  that  a  carrier  of  passengers  by 
rail  is  bound  to  exercise  reasonable  care  to 
keep  its  platforms,  approaches,  and  station 
grounds*  so  far  as  passengers  would  natural- 
ly resort  to  them,  pieperly  lighted  at  night 
tor  a  "reasonable  time/'  ia^determlned  by  the 
circumstances  of  each  .particular  case  and  der 
pends  upon  the<  siae  and  importance  of  the 
station  and  the  numh/^r'^l  persona  who  Jaw- 
fully  visit  it  at  oii^t  for  the  purpose,  of 
transacting  business  with  the  railroad  com- 
pany. Abbott  V.  Or^on  K.  Co.,  80  Pac.  1012, 
1014,  46  Or.  549,  1  L.  B.  A.  (N.  S.)  851,  .114 
Am,  St.  Rep.  885,  7  Ann.  Cas.  961. 

Hoilea  of  aeddant 

A  notice  not  given  to  the  insurer  until 
several  months  after  an  elevator  accident  and 
the  bringing  of  suit  against  the  insured,  nor 
until  a  few  days  before  the  time  set  for  trial, 
was  not  notice  within  a  "reasonable  time,'' 


ae  required  by  the  terms' of  the'  policy  insur- 
ing the  elevator  against  aitiMent  to  passen- 
gers, and  providing  that  immediate  notice  of 
any  accident  should  be  given  to  the  insurer. 
Jeffersmi  Realty  Oo.  v.  Bmployers*  Liability 
AsBur.  Corporation,  149  S.  W.  1011, 1013, 149 
Ky.  741. 

Objeetions  to  sale 

Irregularity  in  selling  land  wiithoat  an 
inquisition  must  be  objected  to  within  a  "rea- 
sonable, timei"  which  time  is  before  the  con- 
^amttPP- .  of  the  sale  and  the  acknowledg- 
ment of  the  deed.  Collins  t«  Phillips,  84  AtL 
854|  8^,  236  Pa.  386. 

PayiBent 

One  year  was  a  "reasonable  time*'  for 
the  repayment  of  money  loaned  to  be  repaid 
by  defendant  *^hen  conrenient,  or  when 
business  picked  up."  Samuels  v.  Larrimore, 
104  Pao.  1001,  1002,  11  CaL  App.  S37. 

'  Where  a  party  in  a  written  contract  for 
sufll.qient  consideratiop  promises  to  pay  an- 
other a  certain  sum  of  money,  when  he  shall 
be  able  to  convey  by'  a  good  and  sufficient 
deed  premises  of  which  he  then  had*  ao  tide, 
no  action  can  be  maintained- upon  the  prom- 
ise until  the  other  party  has  first  obtained  a 
title  and  tendered  a  good  at^d  sufficient  deed 
thereof.  This  is  a  condition  precedent,  and 
to  avail  it  must  be  performed,  when  no  tin^e 
is  named,  within  a  "reasonable  time" — that 
is,  such  time  as  is  necessary  conveniently  to 
do  what  the  contract  requireB»8he«ld  be  done 
— and  a  delay  of  one  year  not  satisfactorily 
explained  Is  an  unreasonable  time.  Saunders 
V.  Curtis^  75  Me.  493,  495. 

"Reasonable  time"  within  which  payment 
of  a'  demand  note  must  be  made  Is  a  ques- 
tion of  law  to  be  determined  under  all  the 
circumstances.  Thus,  where  a  demand  note 
provided  for  less  than  a  legal  rate  of  inter- 
ei^t,  and  the  holder  did  not  make  a  demand 
for  3%  months  before  he  died,  and  there  was 
no  demand  madcf  thereafter  for  4%  months, 
though  during  the  first  two  months  of  the  lat- 
ter period  there  were  no  admlniatiatorft  or 
any  one  authoidaed'  to  make  demand,  demand 
subsequently  made  was  witbhi  a  reasonable 
time,  so  that  Indorsers  were  not  relieved. 
Yates  V.  Goodwin,  51  Atl.  804,  805,  96  Me.  90. 

A  pro^slon  in  a  lease  that  the  lessee 
shall  pay  the  taxes  "promptly  when  the  same 
become  due  and  payable"  does  not  mean  that 
t^e  taxes  shall  be  paid  in,  a  "reasonable 
time,"  but  the  word  "promptly"  means  some- 
thing more  definite  and  covers  a  shorter  time 
than  a  "reasonable  time.'*  Metropolitan  Land 
Co.  V.  Manning,  71  S.  W.  696,  699,  98  Mo.  App. 
248. 


Porf  omuuaeo  of  oontraot 

Determination  of  what  is  a  "reasonable 
time*''  in  a  given  case  depends  on  considera- 
tion of  all  the  circumstances  of  the  case.  A 
reasonable  time  Is  such  time  as  is  necessarily 
convenient  to  do  what  the  contract  requires 
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slioiiid  M  done.    HollU  r.IASUby,  64  AILf62I,f 
624^  101  Me.  M2< 

Within  th6  rule  that  If  by  the  terms  of 
a  contract  each  party  ifltq  do  certalft  acts^up- 
on  the  happening  of  a  certain  event,  and'  no 
time  Is  fixed,  performance  or  tender  of  per-' 
formance  must  be  made  trlthln  a  *'refedon* 
able  time"  after  the  event  happened,  '^teilsbB- 
able  time'*  means  so  much  time  as  te  necessa- 
ry conveniently  to  do  what  the  contract  re- 
quires should  be  done.  Howe  v.  Huntington, 
15  Me.  350,  356. 

^'Reasonable  time"  for  the  perfonnaace 
of  acts  under  a  contract  Is  such  a  p^lod  of 
time  as  would  suffice  for  their  performanoe^ 
if  the  person  whosie  duty  It  was  to  perlonn 
used  in  the  performance  soch  dUlgenoe,  cave, 
and  prudence  a»  a  person  of  ordinary  dlll- 
genoe,'  care,  and  prodenee,  under  like  drcum* 
stances,  would  use  in  the  performanee  of  a. 
like  duty.  Herf  A  Frexichs  Ghemlcal  Qo,  v. 
Lackawanna  Line,  73  &  W.  840,  850^  lOOi  Mo. 
App.  164. 

Where  no  time  is  fi;xed  for  perfogrmance, 
the  contract  Implies  performance  within  a 
"reasonable  time,"  and  what  is  a  reasonable 
time  depends  upon  the  nature  of  the  act  to  be 
done,  the  nature  of  the  contract,  and  f^U  the 
circumstances  relating  to  the  same,  kelley, 
Maus  &  Co.  V.  Hart-Piftr  Co.,  115  N,  W,  490, 
491,  137  Iowa,  713  (citing  iufts  v,  McClure, 
40  Iowa,  317). 

What  constitutes  a  ''reasonable  time"  tot 
delivery  under  a  jcontractof  sale  usually  de- 
pends upon  the  clrcumstancee  of  the  oaee, 
such  as  the  parties  may  be  supposed  to  have 
contemplated  In  a  general  way  when  making 
the  contract.  Robinson  Clay  Product  Co.  v. 
American  Locomotive  Co.,  107  N.  T.  Supp. 
69,  71,  56  Misc.  Rep.  589.' 

Wher^  a  proposal  for  bids  for  tbe.  pav- 
ing of  a  portion  of  a  city  street  less, than,  twoi 
thirds  of  a  mile  In  length  required  the  work 
to  be  done  within  90  days,  but  the  contract; 
contained/ no  si^ch  provision,  and  the  work 
was  not  completed  for  more  than  a,  year,  it 
was  not  completed  with  a  "reasonable  time." 
Turner  v.  City  of  Springfield,  93  S.  W.  867^. 
868,  U7  Mo.  App.  418. 

The  term  ^'reasonable  time"  is  arebitive 
one,  and  Its  meanhoig  depends  entirely  ilpon 
the  attendant  dreumetances:  It  has  be^ 
held  In  one  case  to  meah  as  teon  as  iton* 
venleat;  In  another,  the  least  possible  time 
after  .an  event;  and  In  many. others  it  was 
held  that  sndt  time  must,  be  determined  ao- 
cording  to  the  droumstanoes  of  thl»  case^  and 
with  particular  reference  to  the  means  and 
ability  of  the  person  by  whom  the  contraet  iSr 
to  be  performed.  Ndlsen  v.  Mayer,  85  N,  Y. 
Supp.  1069,  1070. 

What  is  a  "reasonable  time"  must  be  de* 
termlned  by  the  drcumstanoes  of  the  i  case. 
A  delay  of  a  m<9kth  ns4er  some  circuffistenoes 
may  be  unreasonable,  while  under  others  that 


of  a  i  jeer  or  more  wlU  AQt  be  so  resarded. 
Wjbere  pkOmtlff,.  knowing  -that  the  aQt)K>Ei- 
tles  of  a  i^ity  deemed  U  aaUi^perative  neoessl- 
ty  to  provide  at  onoe  for  a-  new  reservoir  fpr  • 
the  tutorage  of  waterr  ff^ve  the  dty.a^  opition 
on:  a  tract  of  land^  UmlUng  tbe  DPtion  fo 
three  days  frQi%  the  d&te  of  the  offer^  and 
providing  tliat  the  porchase  money  shall  l^e 
paid  within  60  days  from  the  date  of  accept- 
ance, unless  further  time  be  required  by  the 
city,  law  department  to  examine  tjibe  title  to 
the  land,  In  which  event  further  reasonable 
time  sh0ui4.be  given  for  that  purpose,  and 
plaintiff  had  no  title  which  he  could  convey, 
and  by  a  decree  entered  nearly  a  year  after 
the  expiration  of  the  60  days  from  the  ac- 
ceptance ef  the  option  he  wns  l^f t  wholly 
without  Interest  In  the  greater  part  of  the 
tract,  and  after  a  further  delay  of  2  nionths 
he  succeeded  In  procuring  the  consiaQt  of  the 
owner  to  convey  to  the  city,  but,  6  months' 
after  the  time  for  pesfsrmanoe,  the  dty  xe- 
sdfided  and  plaiiltLfl  had  ootloe  thereof^ 
plalntifl  was  not  entitle  to  a  decree  for  fetpe-' 
dflc  performance  because  of  his  Inability  to 
perform  within  a  reasonable  time.  North 
Avenue  Land  Co.  v.  City  of  Baltimore,  63  Atl. 
115,  lis,  102  Md.  '475. 

Defendants  In  February,  1905;  purehas^ 
ed  of  plaintiffs  200  barrds  of  certain  flour >  at 
16^  per  barrel,  for  ddtvery  In  fractional 
lots  as  requidsted  by  defendants  within  ti 
"reasonable  time.**  Between  Mardi  20th  and 
May  16th,  defendants  acqepted  55  barrels, 
and  In  July  requested  further  delay.  In  Au- 
gust plalntifrs  notified  defenda:nts  that  if  they 
did  not  carry  out  their  contract  plaintiffs 
would  dlsi)Ose  of  the  flour  on  defendant's  ac- 
count,'and,  recdvlng  no  response,  plaintlffe 
tendered  the  flour  to  the  defendants  on  Sep- 
tember 2,  1905,  which  deferidatits  refused  to 
receive,  whereupon  without  furthec  notice 
plaintiffs  sold  the  floor  on  a  produce  ex^^ 
change  on  September  20th  for  $4.20  a  barrely 
whl^h  was  the  best  price  obtainable.  Hdd; 
that  plaintiffs  acted  In  '^good  italth**  and  wltii 
"due  .diligence"  and  within  a  ''reasonable' 
tlm^**  and  that  the  resale  fixed  the  measure 
of  plaintiff's  damages.  Bord  v.  Erde,  90  N. 
T;  Supp.  487,  4SS,  50  Misc.  Rep.  665. 

What  Is  ''reasonable  time"  in  which  to 
comply  With  the  terms  of  an  oil  lease,  after 
notice  of  Intention  to  forfeit,  as  a  rule,  Is  a 
question  of  fact,  for  Its  determination  large- 
ly dei>ends  upon  the  circumstances  surround- 
ing the  particular  case  and  the  means  and 
ability  of  the  person  by  whom  the  lease  is 
to  be  performed.  Where  the  facts  are  undis- 
puted or  admitted  or  are  clearly  established, 
"reasonable  Ume"  has  been  held  to  be  a  ques- 
tion- of  law ;  but  should  the  anostlon.  of  ''rea- 
soinahte  time"  depend  upon  any  controverted 
facts,  or  where  the  jmotives  of  the  party  en- 
ter into  the  guestlon,  the  whole  Is  necessary 
to  be  submitted  to  a  jury  before  any  judg- 
ment can  be  formed  aa  to  whether  the  time 
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wMi^aoonable. '  It  has  also  been  defined  as|ana'agr^ment  of  the  parties,  Bev.  Codes*  | 
the  time  that  preserves  to  each  party  the '  3650,  providing   that   in   determining  •  what 


rights  and  advantages  he  possesses,  and  pro- 
tects each  party  ftom  the  losses  that  he 
ought  not  to  suffer.  "Reasonable  time*'  will 
not  begin  to  ran  until  some  one  interested  in 
the  matter  calls  for  something  to  be  done  re- 
specting It.  American  Window  Glass  Go.  v. 
Indiana  Natural  Gas  &  Oil  Co.,  76  N.  B.  1006, 
1008,  87  Ind.  App.  439  (citing  Consumers*  Gas 
Trust  Go.  Y.  Littler,  70  N.  E.  363,  162  Ind. 
320;  Island  Coal  Co.  v.  Combs,  53  N.  B.  452, 
152  Ind.  379,  387;  Word^  and  Phrases,  vol. 
7,  p.  5977). 

Perf oraianoe  of  eotrenant 

If,  in  the  absence  of  a  limitation  as  to 
the  time  within  which  a  covenant  to  pay  one- 
half  of  the  mortgage  should  be  performed  be- 
fore title  should  pass,  it  shoirid  be  inferred  a 
^'reasonable  time"  was  Intended,  such  time 
would  be  one  within  which  it  would  be  equi- 
table for  him  to  do  so.  Bmery  v.  Dana,  84 
Atl.  976,  978,  76  N.  H.  483.     .    > 

Presentatioii  of  olaim  against  maniei- 
pality 

Seattle  City  Charter,  art!  4,  S  29,  requir- 
ing claims  for  damages  against  the  city  to  be 
filed  with  the  clerk  within  80  days  after  the 
time  when  such  claims  accrue,  is  not  Invalid 
as  not  allowing  a  ^'reasonable  time"  within 
which  to  present  such  claims.  Postel  v.  City 
of  SeatUe,  83  Pac.  1025,  1026,  41  Wash.  432. 

Presentation  of  bill  or  note 

As  to  what  is  a  "reasonable  time'*  for 
the  presentation  of  a  check  for  payment  de- 
peAds  upon  the  facts  and  circumstances  of 
each  particular  case.  Bdmisten  v.  Henry 
Herpolsheimer  Co.,  92  N.  W.  138,  143,  66 
Neb.  94,  69  L.  R.  A.  934. 

What  is  a  '^reasonable  time"  within 
which  a  demand  of  payment  must  be  made 
of  the  maker  of  an  instrument,  payable  on 
demand,  in  order  to  subjiect  the  indosser,  is  a 
question  of  fact  as  a  general  rula  H;imp« 
ton  V.  Miller,  61  AU.  952,  954,  78  Conn.  267 
(dttng  Lockwood  v;  Crawford,  18  Conn.  361, 
372;  Tomllnson  Carriage  Co.  v.  Kinsella,  31 
Conn.  268-273 ;  Oley  v.  Miller,  74  Conn.  304, 
310,  50  AtL  744,  746). 

Where  a  seller  of  goods  accepted  a  check 
in  payment  and  did  not  present  the  check  in 
the  bank  on  which  it  was  drawn  until  two 
weeks  after  the  sale,  such  presentment  was 
within  a  '^reasonable  time"  and,  did  not  pre- 
vent him  from  reclaiming  the  goods  on  non- 
payment of  the  check.  People's  State  Bank 
of  Michigan  Valley  v.  Brown,  103  Pac.  102, 
104,  80  Kan,  520,  23  L.  R.  A.  (N.  S.)  824. 

While  the  liability  of  an  indorser  of  a 
note  is  fixed  by  law,  the  question  of  what  Is 
a  ^'reasonable  time'*  to  present  the  note  to 
the  maker  for  payment,  when  it  is  indorsed 
after  maturity,  is  not  fixed  by  law,  but  de- 
pends upon  the  facts  and  the  understanding 


is  a  reasonable  time  regard  must  be  had  to 
the  nature  of  the  instrument,  the  usage  of 
trade  or  business,  if  any,  with  respect  to 
such  instrument,  and  the  facts  of  the  particu- 
lar case.  Sheffield  v.  Clelaud,  115  Pac  20, 
21, 19  Idaho,  612. 

What  Is  a  "reasonable  time"  tor  present- 
ing for  payment  as  required  by  Negotiable  In- 
struments Law,  Laws  1897,  c.  612,  %  131,  so 
as  to  bind  an  indorser  of  a  note  payable  on 
demand,  Is  a  question  of  fact  to  be  deter- 
mined by  the  circumstances  of  the  particu- 
lar case.  The  presentation  for  payment  of 
a  note  payable  on  demand  is  presumptively 
within  a  '''reasonable  time,"  and  an  indorser 
to  raise  the  issue  that  its  presentation  was 
delayed  for  an  unreasonable  time  must  piead 
and  prove  such  matter  as  a  defense.  Ger- 
man-American Bank  v.  Mills,  91  N.  Y.  SuK>. 
142,  143,  99  App.  Dlv.  312. 

Under  a  Negotiable  Instruments  Law  re- 
quiring presentment  of  <*hecks  for  payment 
within  a  "reasonable  time,"  where  a  check 
drawn  on  October  11;  1907,  was  received 
through  the  mail  on  October  12th,  a  "reas6n- 
able  time"  for  presentation  expired  at  the 
dose  of  business  on  October  ISth,  under  the 
general  rule  that  a  reasonable  time  for  pres- 
entation of  a  check  ends  with  the  next  day 
after  It  is  dated.  Dehoust  v.  Lewis,  112  N. 
Y.  Supp.  559,  560,  128  App.  Dlv.  131l  (citing 
Eaton  &  Gilbert,  Conmiercial  Paper,  §  167; 
Wood^s  Byles,  Bills,  19;  Smith  v.  Janes  [N. 
Y.]  20  Wend.  192,  32  Am.  Dec.  527). 

Under  Negotiable  Instruments  Law, 
Laws  1897,  p.  73^  c.  612, 1 131,  providing  that 
where  an  instrument  is  payable  on  demand 
presentment  must  be  made  within  a  "reason- 
able time"  after  its  issue  or  after  the  last 
negotiation  thereof,  and  section  4,  p.  721,  pro- 
viding that  in  determining  what  Is  a  "rea- 
sonable time"  regard  is  to  be  had  to  the  na- 
ture of  the  instrument,  the  usage  of  trade, 
and  the  facts  of  the  particular  case,  where  a 
demand  note  was  indorsed  without  conslder- 
atioh  for  the  maker's  accommodation,  and  Its 
payment  was  secured  by  the  deposit  of  cer- 
tain securities,  and  two  years  after  its  mak- 
ing the  plafntiff  complained  to  the  iBdorser 
of  its  nonpayment,  and  twice,  a  year  later, 
wrote  that  tiie  maker  was  in  default  as  to 
the  interest,  but  no  steps  were  taken  to 
charge  the  indorser  by  presentment  of  the 
note  for  payment  luitil  more  than  3%  years 
had  elapsed,  such  presentment  was  not  wltii- 
in  a  "reasonable  time."  Commercial  Nat. 
Bank  of  Syracuse  v.  Zimmerman^  77  N.  B. 
1020,  1021,  185  N.  Y.  210. 

When  the  payee  to  whom  a  check  is  de- 
livered receives  it  in  the  same  place  ^here 
the  bank  on  which  it  Is  drawn  is  located,  he- 
may  preserve  recourse  against  the  drawer  by 
presenting  it  for  payment  at  any  time  before 
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the  dose  cf  banking  faoars^  oh  the  next  day. 
Under  B.  ft  Ci  Cotnp.  f  4450,  pi<ovldixir  that, 
where  an  instrament  pajable  on  demand  is 
negotiated  an  unreasonable  length  of  time 
after  it  Is  issued,  the  holder  is  not  deemed  a 
holder  in  due  course,  a  check  issued  on  a 
certain  date^  bearing  that  date  and  negotiat- 
ed at  noon  of  the  folhywing  clay«  was  nego- 
tiated within  a  ''reasonable  time*'  so  as^not  to 
carry  to  the  indorsee  notice  of  its  illegality 
or  previous  dishonor.  Matlock  v.  Soheuer- 
man,  98  Pac.  828,  826,  M  Or.  49,  17  L.  R. 
A.  (N.  S.)  747  (citing  2  Daniel,  Neg.  Inst 
[5th  Ed.]  I  1590). 

Negotiable  Instruments  Law,  )  322,  pro- 
vides that  a  checl:  must  be  presented  for  pay- 
ment within  a  reasonable  time  after  its  issue. 
Section  4  provides  that,  in  determining  what 
is  a  reasonable  time,  regard  is  to  be  had  to 
the  nature  of  the  instrument,  any  usage  of 
trade  or  business  with  respect  to  such  instru- 
ments, and  the  facts  of  the  particular  case. 
Held  that,  in  view  of  the  custom  of  the  New 
York  Clearing  House  Association,  the  deposit 
of  a  check  received  after  banking  hours,  on 
the  morning  of  the  day  after  its  receipt,  and 
its  presentment  for  payment  in  the  usual 
course  of  business  by  the  bank  of  deposit  oti 
the  day  following,  showed  due  diligence  in 
presentment;  "reasonable"  being  a  relative 
term  to  be  determined  according  to  the  cir- 
cumstances of  the  case,  '^reasonable  time*' 
meaning  "so  much  time  as  is  necessary  un- 
der the  circumstances  conveniently  to  do 
what  the  contract  requires,**  and  ''usage  of 
trade'*  meaning  a  known,  unifprm^  ahd  rea- 
sonable usage,  not  contrary  to  law  or  public 
policy.  Zaloom  v.  Ganim,  129  X  Y.  Supp.  85, 
87,  72  Blisc  Rep.  86. 


Kedefliptioa 

Where  a  mortgagor  was  given  a  "rea- 
sonable time"  beyond  the  statutory  period  of 
redemption,  an  attempt  to  redeem  6%  years 
after  the  foreclosure,  and  after  a  large 
amount  had  been  expended  for  permanent 
Improvements  of  the  property,  was  not  with- 
in a  "reasonable  time"  within  the  agree- 
ment Mann  v.  Provident  life  &  Trust  Co., 
85  Pac  56,  58,  42  Wash.  581. 

BemoTml  of  soods  from,  depot 

The  period  of  "reasonable  time"  for  the 
removal  of  goods  begins  when  the  consignee 
knows,  or  in  the  exercise  of  reasonable  dili- 
gence should  know,  that  they  have  arrived. 
Lewis  ▼.  Louisville  &  N.  R.  Co.,  122  S.  W. 
184,  188,  135  Ky.  861,  25  L.  R.  A.  (N.  S.)  088, 
21  Ann.  Cas.  527. 

Plaintifrs  agent  learned  of  the  arrival  of 
the  goods  In- question  between  4  and  5  o'clock 
p.  m.,  which  was  a  few  hours  after  the  car 
in  which'  the  goods  were  transported  reached 
destination.  The  shipping  receii)t  had  not 
arrived,  and  it  was  customary  for  the  car- 
rier's office  to  close  at  6  p.  m.  Plaintiff  did 
not   remove   the   goods  that   night,   dnrlng 


whidh  they  were-  destroyed  by  Are:  Held, 
that  the  loss  oecvrred  before  the  eKpiration 
of  a  "reasonable  timie"  for  the  removal  of 
the  goods  9m  a  matter  of  law.  McGregor  v. 
Oregon  R.  &  Kav.  Co.,  98  Pac  465^  470,  50  Or. 
627,  14  L.  R.  A.  (N.  &>  66a 

The  "reasonable  time"  within  which  a 
consignee  after  notice  of  the  arrival  of  his 
goods  at  their  destination  Is  required  to  re- 
move them,  before  the  termination  of  the 
liability  of  the  carrier  as  insurer,  is  such 
time  as  will  enable  one,  residing  in  the  vicin- 
ity of  the  place  of  delivery,  and  who  is  in- 
formed of  the  probable  time  of  arrival  of  the 
goods  and  of  the  ceurse  of  the  caRier\3  busi- 
ness, to  inspect  and  remove  the  goods  dur- 
ing business  hours."  United  Fruit  Co.  v. 
New  York  &  B.  Transp.  Co.,  65  AtL  415,  419, 
1(H  Md.  567,  8  L.  R.  A.  (N.  S.)  240,  10  Aim. 
Cas.  487. 

Resolssloii  elf  eontymet 

"The  law  has  not  defined  reasonable 
time.  It  cannot  be  defined  by  any  prescribed 
rule.  What  is  reasonable  in  one  case  may  be 
unreasonable  in  another  case.  What  is.  rea- 
sonable in  any  case  must  be  ascertained  by 
the  application  of  reason  to  the  facts,  which 
characterize  the  particular  case.  Delay  for 
one  week  after  full  discovery  may  be  unrea- 
sonable in  some  cases.  A  much  longer  delay 
may  In  other  cases  be  reasonable.  The  in- 
jured party  should  observe  ordinary  vigilance 
and  good  faith.  He  should  not,  by  culpable 
negligence  or  by  design,  subject  the  other 
party  to  unnecessary  inconvenience,  loss,  or 
hazard;  and,  whenever  he  offers  to  return 
the  property,  it  should  be  in  as  good  condi- 
tion as  it  was.  when  he  might  have  first  re- 
turned it  after  full  discovery  of  its  defective- 
ness, so  as  to  place  both  parties  as  nearly  as 
possible  in  statu  quo.  All  this  may  appear  in 
a  supposable  or  possible  case,  even  though 
months  may  have  intertopsed.  It  may  not 
appear  in  another  possible  case  in  which  one 
week  had  evolved.  Time,  in  the  abstract,  Is 
not  essentiaL  It  is  material  so  far  only  as, 
when  associated  vrith  other  dreumstances,  It 
may  produce  injuries  or  unjust  consequences. 
The  great  object  of  the  rule  of  law  on  this 
subject  is  to  prevent  injury  or  wrong  to  the 
vendor ;  and  the  main  question  in  every  such 
case  should  be:  Has  he  any  just  cause  to  ob- 
ject to  the  rescission  of  the  contract?  Has 
he  been  trifled  with?  WUl  he  have  suffered 
by  unnecessary  and  improper  delay?"  Hogan 
v..  Tucker,  77  S.  W.  197,  199,  116  Ky.  918 
(quoting  Hoggins  v.  Becraft,  81  Ky.  [1  Dana] 
28,  31). 

Sale  of  vealty  by  Alien  l&eim 

'  B.  died  Intestate  in  I860,* seised  of  land, 
and  left,  him  surviving,  his  ihotber,  two 
brothers^  and  two  sisters.  One  brother,  a 
sister,  and  the  mother  were  residents  of  the 
United  Statesi  The  others  resided  in  Ger- 
many, from  where  they  removed  to  the  Unit- 
ed States  In  1869.    The  mother  died  in  1862. 
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Utid^r  the  ittattite  p^t  to  1868,  a  nonresident 
alien  could  not  inberlt  real  estate.  When  B. 
died,  a  treaty  was  In'foioe  allowing  nonresi- 
dent alien  heirs  to  sell  real  estate  within  a 
''reasonaJble  time."  <  Held  that,  In  the  afosenee 
of  excusing  circumstances,  more  than  a  rea- 
sona'ble  time  ^ad  elapsed  after  the  death  of 
the  mother,  and  before  the  legliiUitlon  of 
lj86S.and  the  exjdration  of  such  time  worked 
a  failure  of  the  condition  Imposed  In  the 
treaty;  such  failure  vesting  a  fee-simple  title 
In  the  resident  heirs.  Ahrens  t.  Alirens,  123 
N,  W.  164,  1G6,,  144  Iowa,  486,  Ann.  Cas. 
1912A,  1098.     ..    ,      .' 

Suit    to    set    aside    ordem    approviiis 
claims  asainst  estate 

Where  orders  approving  certain  <flaims 
against  a  decedent's  estate  as  legal  charges 
against  the  tome  were  entered,  respectively, 
November  7,  1901,  and  January  30,  1902,  a 
suit  brought  to  set  f^^^,ev^l\iQfMt»,  filed 
AprU  24,  .1902,  y7,a^  ^ft^tltuted  wifhin  a  "rea- 
sonable time."  Smart  v.  Panther,,  95  S,.  W. 
679,  68i,  42  Tex.  Civ.  App.  262. 

•Takiiis    poflsestion  >  hr    ttiortsagee    of 
oliatttas  after  dsf ault 

Under  Sess.  Laws  1899,  p.  160,  c.  86,  de- 
claring that  80  days  shall  be  a  reasonable 
time  within  which  a  mortgagee  of  chattels 
shall  take  possession  after  default,  where  the 
first  mortgagee  permitted  the  property  to  re- 
main in  the  possession  of  the  mortgagor  for 
more  than  30  days  after  maturity  of  the  debt, 
after  which  a  secohd  mortgagee,  who  took 
"subject'*  to  the  first  mortgage,  took  posses- 
sion of  the  property  thereunder  though  not 
until  more  than  four  months  had  elapsed  aft- 
er the  maturity  of  his  debt,  he  nevertheless 
acquired  a  prior  right  to  the  property  over 
the  first  mortgagee.  Cassell  v.  Delsher,  89 
Pac.  773,  774,  39  Colo.  367. 

Troaiportatiom  by  oavrier 

"Reasonable  time,''  as  used  In  Revisal 
1906,  S  2632,  imposing  a  penalty  on  a  common 
carrier  which  shall  "omit  or  neglect  to  trans- 
port wltliin  a  'reasonable  time'  any  goods,  re- 
ceived for  shipment,"  Is  the  ordinary  time 
required  for  transporting  such  articles  be- 
tween the  receiving  and  shipping  stations, 
and  a  delay  of  two  days  at  the  initial  point 
is  not  to.  be  charged  against  the  carrier  as 
unreasonable,  but  is  prima  facie  reasonat)le, 
and  a  failure  to  transport  within  such  time 
is  prima  facie  unreasonable.  Alexander  v. 
Atlantic  Coast  Line  R.  Co.,  56  S.  E.  697,  144 
K  C^  93  (citing  Walker  Bros.  y.  Southern  R. 
Co.,  49  S.  E.  84,  137  N.  C.  163). 

I 

Revisal  1905,  §  2682,  declare  that  it 
shall  be  unlawful  for  any  railroad  company 
to  neglect  to  transport  within  a  reasonable 
time-  any  goods  received  for  shipment  and 
billed  to  or  from  any  place  in  the  state,  un- 
less otherwise  agreed  between  the  parties  or 
unless  the  same  be  destroyed,  under  a  penal- 
ty.   It  is  further  provided  that  the  company 


shall  be  deemed  toiiavS  trax&ported  the  goods 
in  a  reas€nal>le  ttme  if  it  has  done  so  within 
the  ordtoary  time  xequlced  tat.  sucb  transporp- 
tatlon,  and  that  a  delay  of  two  days  at  the 
Initial  polat,  and  48  hooffs  at  cae  intermedi* 
ate  point  for  each  100  miles  or  fsaetion  over 
which  goods  are  to  be  transported,  shall  be 
h^d  to  be  prima  facie  reasonable,  and  a  fail- 
ure to  transport  within  such  time  shall  be 
held  prima  fade  unreasonaiile.  Tlie  duty 
imposed  hy  the  statute  is  but  declaratory  of 
the  common  law,  and  the  definiti<m  of  "rea- 
sonable time,"  "as  the  ordinary,  time  requir- 
ed" within  which  an  act  is  to  be  done,  la  the 
regular,  customary,  and  usual  time,  and  is 
synonymous  with  "reasonable  time,"  which 
I^eans  "as  soon  as  the  party  conveniently 
can."  The  provision  as  to  the  allowance  of 
time  at  the  initial  point  and  Intermediate 
points  lowers  the  standard  of  duty,  as  it  is 
not  c^ear  that  so  much  time  would  be  given 
under  all  circumstances.  ,.The  last  sentence 
In,  the  statute,  !'and  a  failure  to  transport 
within  such  time  will  be  held  prima  facie  un- 
reasonable," is  not  very  clear,  and  the  words 
cannot  refer  to  the  time  which  "shall  not 
be  charged,"  because  to  do  so  would  be  con- 
tradictory and  destructlv,e  of  the  immediate- 
ly preceding  sentence.  The  last  sentence 
should  therefore  lie  referred  to  the  terms  ''or- 
dinary, time,"  thus  making,  the  act  to  read, 
"A  failure  to  transport, within  ordinary  time 
shall  be  held  prima  facl^  unreasonable." 
Stone  &  Co.  v.  Atlantic  Coast  Line  E.  Co., 
66  S.  B.  932,  934,  144  N.  C,  220  (citing  Moore, 
Car.,  188;  Tiffapy,  Sale^,  195;  Crook,  v.  Co- 
wan, 64  N.  0.  743;  State  v.  Patterson,  47  S. 
E.  808, 134  N.  0.  612;  Ober  v.  Smith,  78  N.  C. 
316). 

Workinc  about  mmehime.^tp^  proa^se 
to  repair 

"Reasonable  time,"  within  the  rule  that 
a  servant  will  not  be  negligent  in  coniiuulng 
to  work  about  an  unsafe  machine  for  a  rea- 
sonable time  after  promise  to  repair,  is  any 
period  which  does  not  preclude  all  reasona- 
ble expectations  that  the  promise  may  be 
kept,  Anderson  v.  Fielding,  .93  N.  W,  3.57» 
358,  92  Minn.  42,^104  Am.  St.  R^.  ^, 

BEASONABUD  "UfiE 

The  '^asoBoiide  use"  which  an  owner  of 
land  may  make  of  it  is  such  a  use  as  an  or- 
dinary man  would  make  of.  his  premises. 
Etomlin  t.  Blankenberg,.  60  Atl.  1010,  lOU, 
78  N.  H.  258  (citing  Horan  v.  Byrnes,  54  Atl. 
840,  72  N.  H.  93,  07, 100,  62  L.  R.  A.  602,  101 
Am.  St  Rep.  670;  Franklin  v.  Durgee,  SI 
Ati.  911,  71  .N,  H.  186,  58  L.  R.  A.  112)^ , 

Within  the  rule  that,  one  has  -the  jrlght 
to  the  "reasonable  use"  of  his  own  prppert^i 
it  is  not  a  reasonable  use  of  it,  if  it  deprives 
an  adjoining  owner .  of' the  lawfal  use  and 
enjoyment  of  his  property.  An  instruction 
that  if  smoke,  soot,  and  ashes  are  'blown  on 
the  plaintiff's  house  In  such  a  manner  as  to 
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"reftSQoal^ly **  axmoy  him,  would  bave  been  bet- 
ter had  It  used  the  ezpressloii  "necesBarUy 
and  materially  annoy."  It  is  to  be  presumed 
that  by  the  word  ^'reasonable"  In  this  oonnec- 
tloD  was  meant  ordinary  and  necessary  result 
of  the  smoke,  cinders,  and  ashes.  Junction 
City  Lumber  Go.  t.  Sharp  (Ark.)  123  S.  W. 
372. 

When  there  exists  a  natural  flow  suffi- 
cient to  make  a  floatable  stream,  but  both 
parties  need  the  water  for  their  different  pur- 
poses at  the  same  time,  and  the  use  of  the 
water  by  one  Injuriously  interferes  with  Its 
use  by  the  other^  the  maxim  or  doctrine  of 
"reasonable  use*'  applies.  If  they  cannot 
both  enjoy  the  same  thing  at  the  same  time, 
each  must  take  to  himself  and  concede  to 
the  other  a  ^'reasonable  use'*  of  the  common 
boon.  **The  reasonableness  of  the  use  de- 
pends upon  the  nature  and  size  of  the  stream, 
the  business  or  purposes  to  which  it  is  made 
subservient,  and  on  the  ever-varying  circum- 
stances of  each  particular  case.  Each  case 
must  stand  upon  its  own  facts,  and  can  be  a 
guide  In  other  cases  only  as  it  may  illustrate 
the  application  of  general  principles.  Such 
general  rule  should  be  laid  down  as  appears 
best  calculated  to  secure  the  entire  water 
of  the  stream  to  useful  purposes.*'  Pearson 
V.  Bolfe,  .76  Me.  380,  390  (quoting  and  adopt- 
ing definition  in  Cool.  Torts,  683). 

BEASONABXS  VALUE 

The  expreesioii  '^reasonable  value'*  la  not 
80  broad  as  "market  value."  Alcon  v.  Koons, 
82  N.  B.  92,  95,  84  N.  E.  1104,  42  Ind.  App. 
637. 

"Reasonable  value,"  like  market  value,  is 
sometimes  difficult  to  ascertain  and  fix  with 
certainty,  and  depends  upon  the  surroundings 
and  conditions  existing  at  the  time  it  is 
sought  to  be  ascertained.  Old  River  Rice  Irr. 
Co.  V.  Stubbs  (Tfex.)  187  S.  W.  154,  167. 

In  the  absence  of  proof  that  articles 
furnished  by  claimant  for  decedent's  funeral 
were  not  sold  under  fair  trade  conditions, 
or  that  competition  had  been  stifled  or  prices 
otherwise  inflated,  their  "reasonable  value" 
was  their  "market  value"  at  the  place  where 
they  were  sold,  by  which  is  meant  the  prices 
which  the  articles  customarily  brought  at  the 
time.  On  a  claim  against  an  estate  for  arti- 
cles furnished  for  decedent's  funeral,  a 
charge  that  plaintiff  was  entitled  to  recover 
their  "reasonable  value*'  was  sufficient;  ''rea- 
sonable value"  being  used  as  synonymous 
with  ''market  value."  Wagoner  Undertaking 
Co.  V.  Jones,  114  S.  W.  1049,  1051,  134  Mo. 
App.  101. 

REASONABUS  WORTH 

The  expression  "reasonable  worth*'  Is 
not  so  broad  as  "market  value."  "Reason- 
able worth"  imports  the  conditions  of  time 
and  terms,  and  not  a  sale  for  cash.    Alcoa 
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V.  Koons,  42  Ind.  Ai^.  537,  82  N.  B.  92,  95,  84 
N.  E.  U04. 

"Reasonable  worth'  is  an  elastic  term, 
especially  as  to  farm  property.  It  ordinarily 
means  what  may  be  obtained  by  one  under 
no  pressure  or  compulsion  to  sell  until  he 
can  seek  and  find  a  customer  desiring  to  pur- 
chase." Rosenheimer  v.  Krenn,  106  N.  W. 
20,  25, 126  Wis.  617,  5  L.  R.  A.  (N.  S.)  395. 

REASOKABLT 

"The  word  'reasonably'  has  different  sig- 
nifications. It  sometimes  means  tolerably 
or  moderate.  Its  meaning,  when  applied  to 
a  time  within  which  a  thing  is  to  be  done, 
has  given  the  courts  much  trouble  in  its  ap- 
plication to  the  particular  facts  of  the  case. 
What  is  reasonable  is  most  generally  a  ques- 
tion upon  which  the  minds  of  men  do  not 
agree.  What  one  would  think  was  reasona- 
ble, another  might  think  unreasonable." 
Hunt  V.  Metropolitan  St  R.  Co.,  103  S.  W. 
1088,  1089,  126  Mo.  App.  79. 

In  an  instruction  that  every  protection 
reasonably  accessible  must  be  used  in  the  first 
place  in  protecting  electric  wires  and  the  ut- 
most care  should  be  used  to  keep  them  so, 
the  words  •'reasonably"  and  "utmost  care" 
meant  the  same  thing.  Winkelman  v.  Kan- 
sas City  Electric  Light  Co.,  85  S.  W.  99, 100, 
110  Mo.  App.  184. 

Where,  on  a  prosecution  for  murder,  it 
appeared  that  defendant  went  to  the  house  of 
deceased,  and  there  killed  him,  and  there  was 
a  question  as  to  whether  he  went  to  the  house 
because  the  wife  of  deceased  had  sent  for  him 
on  a  lawful  mission,  or  whether  he  went  there 
on  an  unlawful  purpose,  an  instruction  which 
required  accused  to  "actually"  believe  that 
the  wife  had  sent  for  him  on  a  lawful  mis- 
sion placed  too  great  a  burden  on  accused, 
and  the  use  of  the  word  "reasonably,"  instead 
of  "actually,"  would  have  been  more  appro- 
priate. Nicks  V.  State,  79  S.  W.  35,  36,  48 
Tex.  Cr.  R.  241. 

RBA80NABI.T  AFPARZafT 

There  is  no  material  difference  between 
the  words  "apparent"  and  "reasonably  appar- 
ent" as  used  in  an  instruction,  in  an  action 
tor  injuries  sustained  ln*a  railroad  crossing 
accident,  making  the  doctrine  of  discovered 
peril  applicable  if  the  employes  on  the  engine 
saw  the  person  injured  on  the  track,  and  it 
was  apparent,  or  reasonably  apparent,  that 
he  would  not  get  off,  and  the  words  "realized 
his  peril."  Webster  defines  "apparent"  as 
<dear  or  manifest  to  the  understanding;  plain; 
evident;  obvious;  known;  palpable;  indu- 
bitable. If  the  danger  was  apparent  or  rea- 
sonably apparent  to  the  employ^  operating 
the  engine,  it  was  known  to  them.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Reynolds  (Tex.) 
115  S.  W.  340,  343. 

REASONABI.T  CERTAIN 

See  Reasonable  Certainty* 


REASONABLY  CERTAIN 


194 


R£ASOKABIiT  SAPE 


The  words  "reasonably  certain/*  as  used 
in  the  rule  relating  to  prospective  losses,  do 
not  mean  that  such  losses  must  be  absolutely 
certain,  but  certain  to  a  reasonable  probabili- 
ty. Gallamore  v.  Olympia,  75  Pac.  978,  980, 
34  Wash.  379. 

In  an  action  for  injuries  alleged  to  be 
permanent,  the  question  asked  of  an  expert 
medical  witness  as  to  what  results  were  'Uike- 
ly"  to  follow  was  competent;  the  term  "likely" 
being  used  synonymously  with  "reasonably 
expected,"  which  might  be  substituted  for 
"reasonably  certain."  Garard  v.  Manufac- 
turers' Coal  &  Coke  Co.,  105  S.  W,  767,  771, 
207  Mo.  242. 

To  say  that  proof  of  the  fact  must  be 
made  "reasonably  certain"  is,  by  literal  Im- 
port of  the  words,  tantamount  to  saying  that 
the  proof  must  be  made  beyond  a  reasonable 
doubt  This  has  been  expressly  held  as  to  the 
phrase  "mofal  certainty,"  which  is  equivalent 
to  the  words  "reasonable  certainty."  A  charge 
that  if  a  passenger's  sickness  was  not  the  re- 
sult of  her  being  put  off  the  train,  and  that 
it  was  "reasonably  certain"  to  have  resulted 
from  other  causes,  the  carrier  is  not  liable,  is 
erroneous  as  requiring  proof  beyond  reason- 
able doubt.  St  Louis,  A.  &  T.  R.  Co.  y. 
Burus,  9  S.  W.  467,  468,  71  Tex.  479,  481. 

REASONABLT  CONVINCINO 

Where,  after  sustaining  an  exception  to 
a  master's  report,  the  court  in  recommitting 
it  said,,  in  respect  to  the  evidence  warrant- 
ing a  particular  janding,  that  it  must  be  "rea- 
sonably convincing,"  it  was  held  that  the 
term  "reasonably  convincing"  was  liable  to 
lead  to  a  hurtful  misconception  on  the  part 
of  the  master;  that  it  might  mean  a  mere  pre- 
ponderance of  the  evidence,  a  weighing  of  the 
relative  strength  of  conflicting  testimony,  as 
would  be  sufficient  to  reasonably  convince  the 
mind  that  there  were  gross  errors  and  the 
like.  Whereas,  the  language  of  the  law  is 
that  the  evidence  which  will  warrant  a  dis- 
turbance of  such  an  award  must  be  "the  most 
irrefutable  proof,"  "overwhelming,"  or  per- 
suasive "beyond  a  reasonable  doubt,"  or  "free 
from  all  doubt  and  convincing,"  or  "so  out- 
rageous, etc."  Choctaw  &  M.  R.  Co.  v.  New- 
ton, 140  Fed.  225,  234,  71  C.  C.  A.  655. 

REASONABLY  EXPECTEB 

In  an  action  for  Injuries  alleged  to  be 
permanent,  the  question  asked  of  an  expert 
medical  witness  as  to  what  results  were  "like- 
ly" to  follow  was  competent ;  the  term  "like- 
ly" being  used  synonymously  with  "reasona- 
bly expected,"  which  might  be  substituted  for 
"reasonably  certain."  Garard  v.  Manufac- 
turers' Coal  &  Coke  Co.,  105  S.  W.  767,  771, 
207  Mo.  242. 

REASONABLT  FIT 

An  appliance  is  "reasonably  fit"  when  it 
can  be  used  by  the  servant  in  the  course  of 


r  his  employment  without  danger  to  himself  by 
exercising  ordinary  care.  The  owner  of  a 
vessel  is  not  negligent  in  furnishing,  for  the 
use  of  seamen,  a  winch  in  which  the  cog- 
wheels are  not  protected  so  as  to  prevent  the 
operator's  fingers  from  being  caught,  where 
it  can  be  safely  used  by  the  exercise  of  or- 
dinary care.    The  Chico,  140  Fed.  568. 

REASONABXT  UKELT 

There  is  no  distinction  between  such 
phrases  as  "reasonably  likely  to  suffer"  and 
"likely  to  suffer"  used  in  various  cases  in 
stating  the  rule  when  prospective  damages 
are  recoverable.  Gallamore  v.  Olympia,  75 
Pac.  978,  980,  34  Wash.  379. 

REASONABLY  PRAOTIOABLE 

Under  P.  L.  1895,  p.  462,  providing  that, 
where  the  route  of  a  railway  crosses  an  es- 
tablished steam  railway,  applications  shall  be 
made  to  the  chancellor  to  define  the  mode, 
who  shall  proceed  to  define  it,  and  shaU  avoid 
a  grade  crossing  if,  in  his  judgment.  It  be 
reasonably  practicable,  it  is  not  "reasonably 
practicable"  to  avoid  a  grade  crossing  of  an 
electric  railway  or  a  steam  railroad  where  an 
overhead  or  undergrade  crossing  will  cost 
$100,000  and  will  materially  interfere  with 
the  approach  on  the  highway  to  an  impor- 
tant depot,  and  it  appears  a  grade  crossing 
can  be  rendered  safe  by  a  signal  tower  and 
apparatus  for  stopping  an  electric  car  if  the 
motorman  disobeys  signals  to  stop.  In  re 
Atlantic  Highlands,  R.  B.  &  L.  B.  Electric  Ry. 
Co.  (N.  J.)  35  Ati.  387,  388.   ^ 

REASONABLY  PRXTDENT 

See  Reasonable  Prudence. 

"A  'reasonably  prudent  man*  may  mean 
the  same  as  an  ordinarily  prudent  man."  In- 
ternational &  G.  N.  R.  Co.  y.  Trump,  94  S.  W. 
908,  906,  42  Tex.  Civ.  App.  536  (quoting  the 
definition  in  Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Hannig,  43  S.  W.  508,  91  Tex.  350). 

A  "reasonably  prudent  man"  will  neither 
neglect  what  he  can  foresee  as  probable,  nor 
waste  his  anxiety  on  events  that  are  barely 
possible,  but  will  order  his  precaution  by  the 
measure  of  what  appears  likely  in  the  known 
course  of  things.  Whether  or  not  a  defendant 
is  negligent  depends  on  two  questions:  (1) 
Whether  the  particular  act  or  acts  charged 
in  the  petition  were  performed  or  omitted; 
(2)  whether  the  performance  or  omission  of 
these  acts  or  some  one  or  more  of  them  was  a 
breach  of  legal  duty.  Holdeh  v.  Missouri  R. 
Co.,  84  S.  W.  133,  136,  108  Mo.  App.  665  (cit- 
ing American  Brewing  Ass^n  v.  Talbot,  42  S. 
W.  682,  141  Mo.  685,  64  Am.  St  Rep.  638;  1 
Shear.  &  R.  Neg.  §  52). 

REASONABLY  SAFE 

A  car  stall  in  which  a  horse  was  trans- 
ported by  a  carrier  Is  *'reasonably  safe"  when 
It  is  such  as  a  person  of  ordinary  prudence 
would  provide.    Southern  Express  Co.  v.  Fox 
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&  Logan,  115  S.  W.  184,  117  S.  W^  270,  131 
Ky.  257. 133  Am.  St.  Rep.  241. 

An  appliance  famished  by  an  employer 
to  his  employ 6  Is  "reasonably  safe,"  where  it 
is  in  general  use  among  employers  of  ordinary 
caution  and  prudence  in  the  same  line  of  busi- 
ness under  the  same  circumstances.  Yazd- 
zewsW  V.  Barker,  111  N.  W.  689,  691,  131 
Wis.  494,  120  Am.  St.  Rep.  1059  (citing  Gul- 
nard  v.  Knapp-Stout  &  Company,  70  N.  W. 
671,  95  Wis.  482;  Prybilski  v.  Northwestern 
Coal  R.  Co.,  74  N.  W.  117,  98  Wis.  413;  Slad- 
ky  V.  Marinette  Lumber  Co.,  83  N.  W.  514, 
107  Wis.  251). 

A  master's  duty  to  furnish  "reasonably 
safe"  tools  and  appliances  means  reasonably 
safe  under  all  the  circumstances,  and  does 
not  forbid  him  from  placing  a  servant  at  work 
on  a  machine  which  is  Inherently  dangerous. 
Chandler  y.  Bowersock,  106  Pac.  54,  55,  81 
Kan.  606. 

"Reasonably  safe*'  appliances  means  safe 
according  to  the  usages,  habits,  and  ordinary 
risks  of  the  business.  Morton  v.  William 
Barr  Dry  Goods  Co.,  103  S,  W.  588,  592,  126 
Mo.  App.  377  (quoting  and  adopting  definition 
in  Titus  V.  Bradford,  B.  &  K.  R.  Co.,  20  Atl. 
517,  136  Pa.  618,  20  Am.  St.  Rep.  944);  Nor- 
folk &  Portsmouth  Traction  Co.  v.  Ellington's 
Adm'r,  61  S.  E.  779,  781,  108  Va.  245,  17  L. 
R.  A.  (N.  S.)  117. 

"Reasonably  safe,"  within  the  rule  which 
requires  an  employer  to  furnish  reasonably 
safe  appliances,  etc.,  means  safe  according 
to  the  usage,  habits,  and  ordinary  risks  of 
the  business.  A  master  Is  bound  to  use  rea- 
sonable care  to  furnish  his  servants  safe  ap- 
pliances, but  is  not  bound  to  furnish  any  par- 
ticular appliances,  nor  the  newest  and  best  ap- 
pliances; his  duty  being  performed  when  he 
furnishes  those  of  ordinary  character  and  of 
reasonable  safety.  Brands  v.  St.  Louis  Car 
Co.,  112  S.  W.  511,  514,  213  Mo.  698,  18  L.  R. 
A.  (N.  S.)  701  (quoting  and  adopting  Mlnnler 
T.  Sedalla,  W.  &  S.  Ry.  Co.,  67  S.  W.  1072, 167 
Mo.  112;  and  dtlng  and  adopting  Chrismer  v. 
Bell  Telephone  Co.,  92  S.  W.  378,  194  Mo.  189, 
6  L.  R.  A.  [N.  S.]  492). 

*'  'Reasonably  safe'  means  safe  accord- 
ing to  the  usages,  habits,  and  ordinary  risks 
of  the  business.  Absolute  safety  being  unat- 
tainable, and  employers  not  being  insurers, 
they  are  liable  for  tfie  consequences,  not  of 
danger  but  of  negligence,  and  the  unbending 
test  of  negligence  in  methods,  machinery,  and 
appliances  is  ordinary  usage  of  the  business." 
Chrlsiper  v.  Bell  Telephone  Co.,  92  S.  W.  378, 
383,  194  Mo.  189,  6  L  R.  A.  (N.  S.)  492  (quot- 
ing and  adopting  definition  In  Titus  v.  Brad- 
ford, B.  &  K.  R.  Co.,  20  AtL  517,  136  Pa.  618, 
20  Am.  St.  Rep.  944). 

"In  regard  to  the  style  of  the  implement 
or  nature  of  the  mode  of  performance  of  any 
work,  'reasonably  safe'  means  safe  according 


to  the  usages,  habits,  and  ordinary  risks  of 
the  business."  McManus  y.  Oregon  Short 
Line  R.  Co..  94  S.  W.  743,  745,  118  Mo.  App. 
162  (quoting  and  adopting  the  definition  in 
Titus  V.  Bradford,  B.  &  K.  R.  Co.,  20  Atl.  518, 
136  Pa.  626,  20  Am.  St.  Rep.  944). 

•*The  expression  'reasonably  safe  place' 
Is  quite  generally  and  almost  universally  used 
to  express  the  duty  of  the  master  to  exercise 
due  or  reasonable  care  to  provide  a  safe 
place."  Flrment  v.  Berwlnd- White  Coal  Mln. 
Co.,  162  Fed-  758,  764. 

A  reasonably  safe  place  to  work,  required 
of  the  owner  or  operator  of  a  coal  mine  with 
respect  to  ventilation  and  the  accumulation 
of  dangerous  gases,  after  he  has  provided 
ample  means  of  ventilation  and  employed  a 
competent  mine  boss  and  fire  boss,  as  required 
by  Code  1906,  f  S  409,  410,  means  a  reasonably 
safe  place  in  the  first  instance ;  and  the  sub- 
sequent negligence  of  such  mine  boss  or  fire 
boss  in  allowing  the  accumulation  in  the  mine 
of  gases  in  dangerous  quantities  will  be  re- 
garded as  the  negligence  of  a  fellow  servant 
of  the  miner,  and  a  risk  assumed  by  such 
miner.  Squllache  v.  Tidewater  Coal  &  Coke 
Co.,  62  S.  E.  446,  449,  64  W.  Va.  337. 

When  the  character  of  the  work  Is  not 
complicated  or  attended  with  obvious  and  in- 
herent dangers,  or  when  the  general  method 
of  doing  it,  long  established  and  recognized 
by  the  employes,  does  not  appear  to  be  un- 
reasonably or  unnecessarily  dangerous,  the 
master  need  not  provide  rules,  or  command 
spedflcally  the  observance  of  a  system  of 
work  which  his  employes  adopt  and  observe 
without  special  instructions;  a  reasonably 
safe  method  of  operation,  customarily  follow-  ■ 
ed,  being  in  effect  equivalent  to  the  establish- 
ment of  reasonable  rules,  so  far  as  the  mas- 
ter's duty  in  this  resi)ect  is  concerned.  Par- 
maleau  v.  International  Paper  Co.,  71  Atl.  31, 
33,  75  N.  H.  69. 

The  adverb  "reasonably"  is  a  qualifying 
word,  and  modifies  the  adjective  "safe."  It 
is  defined  by  W^ebster  as  meaning  moderately 
or  tolerably,  and  that  is  its  commonly  under- 
stood meaning.  The  use  of  the  word  in  an  in- 
struction in  a  prosecution  for  homicide  that 
accused  had  the  right  to  kill,  if  there  was,  as 
it  then  appeared  to  him,  no  reasonably  safe 
means  of  averting  the  danger  of  losing  his 
life  or  suffering  great  bodily  harm  at  the 
hands  of  decedent,  is  erroneous,  since  by  such 
Instruction  accused  would  not  be  compelled  to 
choose  an  alternative  method  of  escaping 
danger,  unless  it  promised  absolute  safety. 
Tompkins  v.  Commonwealth,  77  -S.  W.  712, 
713,  117  Ky.  138. 

A  railroad  company,  though  entitled  to 
equip  its  switch  engines  with  such  appliances 
as  it  sees  fit,  must  use  reasonable  care  to  fur- 
nish its  employ^  safe  appliances  and  to  keep 
them  in  good  condition,  but  it  need  not  use 
the  newest  and  best  appliances,  and  in  this 
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(soxm^ctlon  the  term  "reasonably  safe"  means 
safe  according  to  the  usages  and  ordinary 
risks  of  the  business.  Oaimon  v.  South  Da- 
kota  Cent  Ey.  Co.,  137  N.  W.  S47,  350,  29  S. 
D.  438. 

BEASONABLT  SATISFY 

The  expression  "reasonably  satisfies,**  as 
used  in  an  instruction  defining  the  term  "pre- 
ponderance of  the  evidence"  as  meaning  that 
greater  and  superior  weight  of  the  testimony 
as  reasonably  satisfies  the  minds  of  the  jury, 
must  have  been  understood  by  the  Jury  to 
mean  that  a  preponderance  of  the  evidence 
was  established  if,  upon  consideration  of  the 
evidence,  the  result  was  to  reasonably  satisfy 
their  minds  that  the  greater  weight  of  the 
evldaice  was  with  plaintUf,  and  the  use  of 
the 'words  did  not,  therefore,  render  the  in- 
struction erroneous,  as  being  too  great  a  bur- 
den on  the  party  having  the  burden  of  proof. 
Ball  V.  Marquis,  98  N.  W.  496,  487, 122  Iowa, 
665. 

REASSESSMENT 

Under  a  dty  charter  providing  that,  when 
any  assessment  Is  set  aside  or  declared  void 
by  any  court,  then  the  board  of  public  works 
shall  make  a  "reassessment  upon  all  proper- 
ty which  has  been  or  will  be  benefited  by  the 
improvement  to  the  extent  of  its  proportion- 
ate part,"  the  term  "reassessment"  refers  to 
an  entirely  new  apportionment  of  the  benefits. 
State  ex  rel.  Eaton  v.  District  Court  of  Ram- 
sey County,  104  N.  W.  553,  556,  95  Minn.  503. 

REBATE 

la  omrpentry  art 

In  the  carpentry  art,  "rebated,"  as  ap- 
plied to  the  mode  of  joining  moldings  or  strips 
used  in  construction,  means  the  same  as  "rab- 
beted."   Decker  v.  Sanf  ord,  135  Fed.  112, 117. 

In.  insnvsaee 

A  life  insurance  company,  issuing  con- 
tracts providing  for  a  special  income  in  con- 
sideration of  insured  rendering  on  request 
services  to  the  company,  such  as  reporting 
on  the  fitness  of  agents  or  applicants  for  in- 
surance, does  not  violate  Code  1907,  f  4579, 
prohibiting  offering  "to  pay  or  allow,  as  in- 
ducement to  insurance,  any  rebate  of  premi- 
ums"; for  the  services  which  insured  ob- 
ligates himself  to  perform  afford  a  considera- 
tion for  the  obligation  assumed  to  allow  a 
special  income,  though  the  company  has  the 
option  to  demand  the  services — "rebate"  be- 
ing deductions  from  stipulated  premiums  al- 
lowed in  pursuance  of  antecedent  contract 
Julian  Ins.  Com'r  v.  Guarantee  Life  Ins.  Co., 
49  South.  234,  235,  159  Ala.  533  (citing  7 
Words  and  Phrases,  p.  5986). 

Of  assessment 

An  ordinance  requiring  a  street  railway 
company  laying  its  tracks  on  a  paved  street 


to  pay  into  the  city  treasury  the  coeit  of  the 
pavement  of  the  part  of  the  street  between 
the  tracks,  between  the  rails,  etCn  and  that 
the  same  sha^  be  "rebated"  to  the  owners  of 
the  property  where  the  special  assessment 
against  the  same  shall  have  been  paid,  applies 
only  to  the  ordinary  case  where  the  owner  at 
the  time  the  assessment  was  paid  was  the 
owner  at  the  time  of  the  payment  into  the 
treasury  by  the  company,  and  it  does  not  pro- 
vide for  a  case  where  the  person  who  paid 
the  assessment  sold  the  premises  to  a  pur- 
chaser before  the  payment  into  the  treasury 
by  the  company;  the  word  "rebate"  meaning 
to  draw  back.  ^Savage-Scofield  Co.  v.  City 
of  Tacoma,  105  Pac.  1082, 1034,  56  Wash.  457. 

Of  freiglit  rattt 

A  rebate  or  concession  from  a  part  of  a 
single  rate  whereby  property  is  transported 
thereunder  at  a  less  rate  than  the  established 
rate  is  i^  concession  from  the  entire  rate,  and 
renders  all  transportation  thereunder  lllegaL 
Armour  Packing  Co.  v.  United  States,  153 
Fed.  1,  21,  82  C.  C.  A.  135,  14  I*.  R.  A.  (N.  S.) 
400.  See,  also,  Thomas  v.  United  States,  156 
Fed.  897,  908,  84  C.  C.  A.  477.  17  L.  R.  A.  (N. 
S.)  720  (quoting  with  approval  from  Armour 
Packing  Co.  v.  United  States,  153  Fed.  1,  82 
C.  C.  A.  135, 14  L.  R.  A.  [N.  S.]  400). 

A  carrier  by  water  which  has  not  joined 
in  a  tariff  and  division  sheet  filed  and  pub- 
lished by  connecting  railroad  carriers  for  the 
through  carriage  of  interstate  shipments  be- 
tween two  points  does  not  become  a  party  to 
a  "common  arrangement"  for  the  carriage  of 
such  a  shipment  within  the  meaning  of  El- 
kins  Act  Feb.  19, 1903,  c.  708, 1 1.  32  Stat  847, 
by  accepting  and  carrying  the  same  under  a 
through  bill  of  lading  issued  by  the  initial 
railroad  carrier  stating  the  published  tariff 
rate  and  the  division  of  the  charges  in  ac- 
cordance therewith,  nor  by  receiving  its  divi- 
sional part  of  such  rate,  where  it  had  previ- 
ously privately  contracted  with  the  sh^per 
to  "protect"  a  lower  through  rate,  pursuant 
to  which  contract  the  shipment  was  made, 
and  its  return  to  the  shipper  of  a  part  of  its 
divisional  share  of  the  freight  paid,  in  ful- 
fillment of  the  contract,  was  not  the  "giving 
of  a  rebate"  in  violation  of  the  act  Mutual 
Transit  Co.  v.  United  States,  178  Fed.  664, 
669,  102  C  C.  A.  164. 

Private  tracks  built  by  the  owner  of  a 
packing  plant  on  its  own  property,  extending 
from  a  connection  with  the  tracks  of  a  belt 
line  railroad  company  to  and  around  its  build- 
ings, and  used  in  loading  cars  for  shipment, 
are  not  a  part  of  the  railroad  system,  but 
plant  facilities,  and  the  refunding  by  a  rail- 
road company,  which  made  and  published  a 
schedule  of  through  rates,  ificluding  the  belt 
line  charge,  of  $1  per  car  to  such  packing 
company  on  shipments  made  by  it  and  paid 
for  at  the  schedule  rate,  on  the  ground  that 
it  was  a  payment  for  the  use  of  audi  private 
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tracks,  thus  making  the  rate  charged  $1  per 
car  less  than  that  published  and  charged  to 
shippers  generally  from  the  same  point,  con- 
stituted the  giving  of  a  rebate,  in  violation 
of  section  1  of  Elklns  Act  February  19,  1903, 
c.  708,  32  Stat.  847.  Chicago  &  A.  Ry.  Co.  v. 
United  States,  156  Fed.  558,  562,  84  0.  C.  A. 
324,  26  L.  R.  A.  (N.  S.)  551. 

In  the  federal  statutes  forbidding  car- 
rlers  to  otter,  grant,  or  give,  and  shippers  to 
solicit,  accept,  or  receive  any  rebate,  conces- 
sion, or  discrimination  in  respect  of  trans- 
portation, etc.,  th^  word  "rebate"  in  and  of  it- 
self implies  a  comparison  with,  a  measure- 
ment by,  and  a  departure  from,  a  determined 
standard.  Standard  Oil  Co.  of  Indiana  v. 
United  States,  164  Fed.  876,  390,  90  O.  C.  A« 
364. 

REBELLION 

fiee  Actual  Rebellion. 

REBILLING  RATE 

A  true  "reblUlng  rate"  Is  one  in  which 
goods  received  in  unbroken  car  load  lots  over 
one  line  of  raUway  can  be  rebilled  over  the 
same  or  another  line,  completing  one  continu- 
ous trip,  simply  changing  the  consignee,  and 
altering  the  destination  of  the  identical  ship- 
ment, without  unloading.  A  so-called  "re- 
billing  rate"  adopted  by  a  railroad,  which  Is 
not  appUed  to  consignments  arriving  over  all 
connecting  lines,  but  is  only  available  to  those 
receiving  freight  over  associate  lines,  and 
under  which  freight  reconsigned  over  the  re- 
billing  road  does  not  complete  one  continuous 
trip  without  rehandllng,  and  is  not  neces- 
sarily the  Identical  shipment  originally  con- 
signed, there  being  a  custom  of  granting  deal- 
ers handling  freight  over  the  associate  line 
the  privilege  within  90  days  from  the  date 
of  their  "expense  bills,"  or  receipts  showing 
the  amount  of  freight  received  over  such  line, 
of  shipping  an  equal  amount  of  freight  over 
the  rebilUng  line  at  the  rate  adopted.  Is  not 
a  true  rebilUng  rate.  Alabama  &  Y.  Ry.  Co. 
V.  Railroad  Commission  of  MissiBslppi,  88 
South.  356,  357,  86  Miss.  667. 

REBUILD 

Anything  which  is  "built"  is  formed  "by 
uniting  materials  Into  a  regular  structure," 
and  that  which  is  "rebuilt"  is  constructed 
"after  having  been  demolished."  United 
States  V.  Blair,  190  Fed.  372,  374. 

A«  repair 

See  Repair— Repairs. 

REBUTTABLE  PRESUMPTION 

A  "rebuttable  presumption"  of  law  is  an 
Inference  which  obtains  until  overthrown  by 
proof.  Barrow  v.  Territory,  114  Pac.  975, 
976, 13  Ariz.  302. 


REBUHAL 

REBUTTma  EVIDENCE 

"Rebutting  evidence"  Is  that  which  la 
given  to  explain,  repel,  counteract,  or  dis- 
prove testimony  or  facts  given  in  evidence 
by  the  adverse  party.  State  v.  Sllva,  120 
Pac.  835,  839,  21  Idaho,  247. 

To  "rebut"  means  to  contradict  by  count- 
er proof,  or  repel  by  opposing  testimony. 
Thus  proof  that  one  was  peaceable  and  quiet 
does  not  rebut  testimony  that  he  was  a  large 
and  strong  man.  Kelly  v.  People,  82  N.  B. 
19S,  201,  229  111.  81,  12  L.  R.  A.  (N.  S.)  1168* 
11  Ann.  Gas.  226. 

"Rebutting  evidence"  la  that  which  is 
given  by  a  party  in  a  cause  to  explata,  repel, 
contradict,  or  disprove  the  facts  given  in  evi- 
dence by  the  other  side.  Evidence  which 
shows  that  the  evidence  of  the  opposite  par- 
ty was  not  entitled  to  the  force  and  effect 
which  the  law  imputes  to  it  prima  fade  must 
in  its  strictest  sense  be  rebutting.  West  Pub. 
Co.  V.  Edward  Gniompson  Co.,  152  Fed.  1019, 
1020  (citing  United  States  v.  Holmes,  26  Fed. 
Cas.  349,  1  Cliff.  96;  Davis  v.  Hamblin,  61 
Md.  525,  629;  Lux  v.  Haggin,  10  Pac  674, 
767,  69  CaL  256 ;  United  States  v.  Gardiner, 
25  Fed.  Oas.  1246). 

"Rebuttal  evidence"  is  that  which  has 
become  relevant  or  important  only  as  an  ef- 
fect of  some  evidence  Introduced  by  the  other 
side.  The  fatal  shot  having  been  fired  by 
one  of  a  crowd  and  killed  a  bystander,  and 
the  question  being  as  to  who  fired  it,  and  the 
prosecution  having  rested  its  case  after  offer- 
ing evidence  to  show  that  defendant  had  fired 
it,  and  the  defendant  having  rested  his  case 
after  offering  evidence  to  show  that  another 
member  of  the  crowd  had  fired  it,  the  prose- 
cution could  not  offer  the  confession  of  de- 
fendant that  he  had  fired  the  fatal  shot  as 
rebuttal.  The  confession  was  not  "rebuttal 
evidence,"  but  should  have  been  offered  as 
part  of  the  evidence  in  chief.  State  v.  Smith, 
45  South.  415,  120  La.  630  (citing  Wigmore 
on  Ev.  p.  2474). 

"Rebutting  evidence"  Is  that  evidence 
which  is  given  by  a  party  to  counteract  or 
disprove  alleged  facts  which  have  been  given 
in  evidence  by  the  other  party.  In  an  action 
for  malicious  prosecution  on  a  charge  of 
larceny  by  selling  a  mortgaged  horse,  plain- 
tiff testified  on  cross-examination  that  he  had 
never  sold  the  horse;  but,  In  support  of  the 
defense,  a  witness  was  permitted  to  testify 
that  she  saw  a  certain  person  bring  a  horse 
to  plaintiff's  residence  and  exchange  it  with 
him  for  the  one  in  question,  and  plaintiff  then 
was  called  in  rebuttal  to  state  whether  he 
had  ever  traded  horses,  and  what  had  been 
done  with  the  horse  in  question.  Held,  that 
the  exclusion  of  such  <^ered  evidence  on  the 
ground  that  It  was  not  proper  rebuttal  was 
error.  Potter  v.  Sims,  111  N.  W.  29,  30,  136 
Iowa,  739  (citing  Bouvier*s  Law  Diet. ;  State 
V.  Gadbois,  56  N.  W.  272,  89  Iowa,  26 ;  State 
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V.  Fourchy,  51  La.  Ann.  228,  25  South.  109; 
Lux  V.  Haggin,  09  Cal.  255,  10  Pac.  674). 

Since  rebutting  evidence  is  that  given  by 
a  party  to  explain,  repel,  counteract,  or  dis- 
prove facts  given  in  evidence  by  the  other 
side,  more  particularly  applied  to  the  evi- 
dence given  by  plaintiff  to  explain  or  repel 
evidence  given  by  the  defendant,  defendant  in 
a  suit  to  restrain  It  from  constructing  certain 
railroad  tracks  In  a  street,  not  having  offered 
in  evidence  the  ordinance  granting  it  the 
right  to  do  so,  plaintiff  was  not  entitled  to  In- 
troduce evidence  In  rebuttal  showing  that  the 
oniinance  was  Invalid.  Seibel-Suessdorf  Cop- 
per &  Iron  Mfg.  Co.  v.  Manufacturers*  Ry. 
Co.  (Mo.)  130  S.  W.  288,  203. 

REBUTTER 

In  either  sort  of  warranty,  lineal  or  col- 
lateral, if  the  warrantor  should  implead  the 
warrantee,  the  latter  (the  tenant)  might  show 
the  warranty,  and  demand  Judgment  wheth- 
er, contrary  to  the  warranty,  the  warrantor 
should  be  suffered  to  demand  the  thing  war- 
ranted; and  this  was  called  a  "rebutter." 
This  rebutter  was  given  as  a  defense  to  the 
title,  to  avoid  circuity  of  action,  since.  If  the 
demandant  were  to  have  recovered  contrary 
to  the  warranty,  the  other  party  would  re- 
cover the  same  lands,  or  lands  of  equal  val- 
ue, by  force  of  the  warranty.  While  In  some 
of  the  states  this  doctrine  of  rebutter,  which 
sprang  from  the  common-law  warranty,  has 
been  applied  to  the  modern  covenants  for 
title,  producing  results  often  incongruous,  and 
at  times  of  greater  or  less  hardship,  yet  In 
other  states  the  English  statutes  have  been  de- 
clared to  be  in  force ;  in  others,  they  have  been 
re-enacted,  either  literally  or  In  substance; 
in  others,  the  whole  common-law  doctrine  of 
lineal  and  collateral  warranty  Is  deemed  in- 
applicable to  our  system  of  jurisprudence; 
while  in  others  lineal  and  collateral  warran- 
ty, with  all  their  Incidents,  have  been  abolish- 
ed by  statute.  As  the  statute  of  Gloucester 
touching  tenants  by  the  curtesy,  and  that  of 
fourth  and  fifth  Anne  (chapter  16)  relating  to 
joint  tenants  and  tenants  in  common,  where- 
in, in  section  21,  it  was  declared  that  all  war- 
ranties made  by  any  tenant  for  life  of  any 
lands  coming  to  any  person  in  reversion  or 
remainder  should  be  void,  add  that  all  col- 
lateral warranties  of  any  lands  by  an  ances- 
tor who  had  no  estate  of  Inheritance  In  pos- 
session in  the  same  should  be  void  as  against 
his  heirs,  are  included  in  a  resolution  of  the 
General  Assembly  of  the  then  colony  of  Rhode 
Lslaud,  passed  at  a  session  held  on  the  last 
Tuesday  of  February-,  A.  D.  1749,  for  the 
purpose  of  introducing  in  full  force  into  the 
colony  certain  English  statutes  named  there- 
in, the  doctrine  of  "rebutter"  probably  had 
little  or  no  application  in  this  colony  and 
state,  and  may  be  regarded  as  foreign  to  our 
practice,  except  In  Hie  manner  suggested  by 
Judge  Story  in  Slsson  et  al.  t«  Seabury,  1 


Sumn.  285,  at  page  263,  22  Fed.  Gas.  238. 
The  covenant  of  warranty  may  operate  as  a 
bar  to  the  title  of  the  heir  by  way  of  "rebut- 
ter,*' when  It  descends  upon  him  from  the 
warranting  ancestor.  Even  the  common-law 
definition  of  the  word  "rebutter**  Is  becom- 
ing obsolete.  It  is  neither  to  be  found  In 
Bouvier's  Law  Dictionary,  American  &  Eng- 
lish Encyclopedia  of  Law,  nor  In  the  Encyclo- 
pedia of  Pleading  &  Practice.  Relnhalter  v. 
Hutchlns,  60  AU.  234,  236,  26  R.  I.  585  (cit- 
ing Blgelow,  Estop.  [5th  Ed.]  p.  388;  Rawle, 
Gov.  [5th  Ed.]  §  239). 

RECALL 

As  republican  government,  see  Republi- 
can Government. 

"Repeal"  and  "recall**  are  synonymous 
terms.  Wilson  v.  People,  85  Pac.  187,  189, 
36  Colo.  418. 

RECEIPT 

See  Postmaster's  Receipt ;  Recelver*s  Re- 
ceipt; Tax  Receipt;  Trust  Receipt; 
Warehouse  Receipt 

Any  receipt,  see  Any. 

A  "receipt*'  is  a  written  admission  of 
payment.  It  Is  a  paper  given  by  the  creditor 
to  the  debtor.  Chicago  Art  Co.  v.  ThaclEer, 
63  S.  E.  770.  777,  778,  65  W.  Va.  143.  See, 
also,  State  v.  Scanlan,  94  N.  W.  686,  89  Minn. 
244. 

The  word  "receipt,**  as  In  common  use, 
means  no  more  than  a  bare  acknowledgment 
of  having  received  something,  and.  In  the  ab- 
sence of  evidence  to  show  the  contents  of  a 
receipt  given  by  a  consignee  to  a  railroad 
company,  it  was  error  to  permit  the  Jury  to 
assume  that  the  writing  contained  any  spe- 
cial clause  enlarging  such  acknowledgment. 
Erie  R.  Co.  v.  Wanaque  Lumber  Co.,  69  Atl. 
168,  75  N.  J.  Law,  878. 

Aooeptaaoe  distin^^iialied 

The  term  "acceptance**  covers  more  than 
"receipt,*'  and  a  receipt  of  goods  without  an 
acceptance  is  not  sufficient  to  satisfy  the  stat- 
ute of  frauds.  Patterson  &  Uolden  v.  Sar- 
geant,  Osgood  &  Roundy  Co.,  77  Atl.  338,  339, 
83  Vt  516,  138  Am.  St  Rep.  1102. 

Bagrgaee  olieok 

A  railroad  baggage  check  is  not  a  con- 
tract, but  a  "receipt,**  and  Is  prima  facie  evi- 
dence of  a  delivery  of  baggage  to  the  carrier. 
Park  V.  Southern  Ry.,  58  S.  E.  931,  932,  78  S. 
C.  302. 

CoBioliuiiveness 

A  "receipt**  has  not  the  force  of  a  writ- 
ten contract,  and  is  open  to  explanation  by 
parol  evidence.  Ramapo  Foundry  &  Wheel 
Works  V.  Carey,  113  N.  T.  Supp.  10,  11. 

"Receipts,**  whether  for  money  or  for 
property,  are  Informal,  nondlspositlve  writ- 
ings, open  to  explanation,  modification,  or 
contradiction  by  parol  evidence.    They  may 
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be  of  twofold  character.  It  may  be  not  only 
an  acknowledgment  or  admission  of  the  re- 
ceipt of  money  or  property  in  payment  or  sat- 
isfaction of  a  debt,  but  it  may  contain  a  con- 
tract distinct  and  independent,  or,  as  express- 
ed by  Mr.  Greenleaf,  "terms,  conditions,  and 
agreements  or  assignments."  Willoughby  v. 
Hannon,  47  South.  241,  15G  Ala.  585  (adopting 
definition  in  Gravlee  y.  Lamkin,  24  South. 
756,  120  Ala.  221). 

A  "receipt"  is  only  an  acknowledgment  or 
admission  by  the  party  giving  it  that  he  has 
received  the  money  or  property  therein  nam- 
ed, and,  like  any  other  admission  or  recital, 
may  be  controverted  or  explained  by  extrinsic 
evidence.  Jersey  Island  Dredging  Go.  v. 
Whitney,  86  Pac.  509,  510,  149  Cal.  269  (cit- 
ing Greenl.  Ev.  f  305;  2  Pars.  Oont.  555; 
Comptoir  D'Esconipte  de  Paris  v.  Dresbach, 
20  Pac.  28,  78  Cal.  15). 

A  "receipt"  is  not  intended  to  be  an  ex- 
clusive memorial,  and  for  this  reason  the  au- 
thorities all  hold  that  the  facts  may  be 
shown.  A  "receipt"  is  only  a  written  admis- 
Kion  of  a  transaction  independently  existing, 
•  and,  like  other  admissions,  it  is  not  conclu- 
sive. It  ^evidence — and  often  very  convinc- 
ing evideJroe — against  the  party  who  gives  it, 
but  it  is  not  conclusive.  Being  only  evidence 
of  a  fact.  It  cannot  be  held  to  destroy  any 
existing  right,  in  no  way  connected  with  it. 
California  Packers*  Co.  v.  Merritt  Fruit  Co., 
92  Pac.  509,  511,  6  Cal.  App.  507. 

In  an  action  to  recover  a  deposit,  the  ex- 
clusion of  plaintilTs  conversation  with  de- 
fendant's representative,  when  he  signed  a 
receipt  taken  by  defendant  to  show  payment, 
was  reversible  error,  since  a  "receipt"  is  only 
prima  fade  evidence  of  the  facts  stated  there- 
in, which  may  be  explained  by  parol.  Gu- 
tierrez V.  Garcia,  138  N.  Y.  Supp.  1079. 

• 

"A  'receipt  in  full*  given  by  a  creditor 
to  his  debtor  is  prima  fade  what  its  language 
indicates,  viz.,  a  complete  payment  of  all  that 
is  due  the  creditor;  and,  though  it  may  be 
contradicted,  it  becomes,  in  the  absence  of 
evidence  that  full  payment  was  not  in  fact 
made,  conclusive  and  cannot  be  ignored.*' 
Wherley  v.  Rowe,  119  N.  W.  222,  223,  106 
Minn.  494  (citing  Morris  v.  ^t.  Paul  &  C.  Ry. 
Co.,  21  Minn.  91 ;  Scandinavian  Coal  &  Min. 
Co.  V.  Whlttaker.  19  Pac.  330.  40  Kan.  123 : 
Gleason  v.  Sawyer,  22  N.  11.  85 ;  New  Jersey 
Flax  Cotton  Wool  Co.  v.  Mills,  26  N.  J.  Law, 
60;  Riley  v.  Mayor,  etc.,  of  City  of  New  York, 
96  N.  Y.  331 ;  Cunningham  v.  Batchelder,  32 
Me.  316). 

'It  Is  perfectly  well  settled  law  that  're- 
ceipts,* whether  contained  in  deeds  or  else- 
where, are  not  conclusive  of  the  payment  of 
money,  but  only  prima  fade  proof,  and  al- 
ways open  to  explanation.  Thus  an  ac- 
knowledgment of  the  purchase  money  In  the 
body  of  a  deed,  and  a  receipt  indorsed,  are 
not  condnslve  evidence  of  such  payment. 
A  receipt  for  the  purchase  money  Indorsed  on 


a  deed  is  only  prima  facie  evidence,  and  may 
be  rebutted  by  evidence."  In  re  McPheran'8 
Ebtate,  61  Atl.  954,  955,  212  Pa.  425  (quoting 
with  approval  from  Nichols  v.  Nichols,  19 
Atl.  422,  423,  138  Pa.  438,  454). 

As  oontraot 

See  Contract 

As  pergonal  property 

See  Personal  Property. 

Railroad's  per  diem  sheet 

"The  term  'receipt*  usually  implies  a 
formal  paper  signed  by  one  party  and  de- 
livered to  another."  "Receipt,**  within  Code 
1902,  §  2176,  making  the  initial  carrier  Uable 
for  loss  of  goods  shipped  over  its  own  and 
connecting  lines,  unless  it  produces  a  "recdpt** 
in  writing,  Is  not  required  to  be  in  any  partic- 
ular form,  and  the  railroad  company *s  office 
record  known  as  '*per  diem  sheet,*'  which  ac- 
companies all  cars  transferred  from  one  rail- 
road company  to  another  and  is  signed  by  the 
agents  for  both  receiving  and  delivering 
roads,  and  being  an  acknowledgment  of  a 
receipt  of  the  car  by  the  receiving  company, 
is  sufficient.  Jones ville  Mfg.  Co.  v.  Southern 
R.  Co.,  58  S.  E.  422,  423,  77  S.  C.  480  (ciUug 
Miller  v.  Railway  Co.,  11  S.  E.  1093,  33  S.  C. 
359,  366,  9  L.  R.  A.  833). 

Release  dietlasaished 

"A  'receipt*  Is  evidence  that  an  obligation 
has  been  discharge  but  a  'release*  is  itself 
a  discharge  of  it."  A  release  cannot  be 
varied,  as  against  one  whose  interests  may 
be  affected  by  it,  by  parol  evidence  that  the 
parties  did  not  Intend  it  according  to  its 
legal  effect.  A  release  given  for  a  valuable 
consideration  for  all  causes  of  action,  includ- 
ing trespasses,  is  a  release  of  a  cause  of  ac- 
tion for  unlawful  confinement  of  the  person 
previously  procured  by  the  persons  to  whom 
the  release  Is  given  Jointly  or  severally. 
Where  a  release  is  given  extinguishing  a  de- 
mand wholly  unliquidated,  whether  the  sum 
received  for  the  release  is  large  or  small  is 
immaterial.  Allen  v.  Ruland,  65  Atl.  138, 
140,  79  Conn.  405,  118  Am.  St  Rep.  146,  8 
Ann.  Cas.  344. 

RECEIPT  OF  PROCEEDS 

The  acceptance  of  an  oral  promise  to  de- 
liver brick  in  consideration  of  the  conveyance 
of  land  constituting  a  homestead  is  not  a  "re- 
ceipt of  the  proceeds"  of  a  sale  thereof  with- 
in Rev.  St  1898,  §  1158,  exempting  the  "pro- 
ceeds" of  a  sale  of  a  homestead  for  one  year 
after  the  "receipt  thereof,*'  and  the  year  of 
exemption  does  not  run  from  that  time,  but 
from  the  time  of  delivery  of  the  brick. 
Christensen  v.  Beebe,  91  Pac.  129-131,  32 
Utah,  406. 

RECEIPT  OF  WRIT 

Under  Comp.  Laws  1009,  c  87,. art  32 
(section  6226),  providing  that  the  defendant 
in  a  mandamus  proceeding,  immediately  upon 
"receipt  of  the  writ,'*  or  at  some  other  specie 
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fled  time,  shall  obey  its  mandate,  and  tbat 
he  shall  then  ''return  the  writ*'  with  his  cer- 
tificate of  haying  done  as  commanded,  the 
original  writ  should  be  served  and  not  a 
copy,  since  the  defiendant  could  not  be  in  re- 
ceipt of  the  writ  until  it  was  delivered  to 
him,  and  could  not  return  the  writ  unless  he 
had  previously  received  it,  and  not  a  mere 
copy  thereof.  Ellis  ▼•  Cutler,  106  Pac.  957, 
958,  26  OkL  469. 


In  attachment  a  "receiptor"  is  one  to 
whom  possession  of  the  property  is  delivered 
as  bailee  for  the  sheriff  until  production  Is 
required  by  the  court.  McDonald  v.  Loewen, 
130  S.  W.  52,  55, 145  Mo.  App.  49. 

RECEIPTS 

See  Gross  Receipts;  Net  Receipts. 

Acts  30th  Leg.  (1st  Ex.  Sess.)  c.  18,  |  11 
provides  that  wholesale  dealers  or  distribu- 
tors of  intoxicating  liquors,  shall  make  a 
quarterly  report  to  the  Comptroller  of  Public 
Accounts,  showing  the  "gross  amount  collect- 
ed and  uncollected  from  any  and  all  sales 
made  within  this  state  •  •  •  during  the 
quarter  next  preceding,*'  and  "at  the  time  of 
making  said  report  shall  pay  *  *  *  an 
occupati6n  tax  for  the  quarter  beginning  on 
said  date,  equal  to  one-half  of  one  per  cent, 
of  said  gross  receipts  from  said  sales  as  shown 
by  said  report"  Held,  ^at  the  tax  was  on 
tiie  gross  sales  whether  collected  or  uncollect- 
ed during  the  preceding  quarter;  the  word 
**receipts,"  when  used  in  a  commercial  sense, 
meaning  the  receiving  of  obligations  or  prom- 
ises to  pay,  whether  written  or  verbal,  as 
well  as  cash.  Eppsteln  v.  State,  143  S.  W. 
144,  146,  105  Tex.  85. 

RECEIVABLE 

See  Bill  Receivable. 

RECEtVE 

See  Injury  Received;  Value  Received. 
Received  in  cash  or  otherwise,  see  Other- 
wise. 

In  a  deed  of  marriage  settlement  coney- 
ing  to  a  trustee  all  the  estate,  both  real  and 
personal,  and  all  the  choses  in  action,  that 
the  wife  may  be  possessed  of  or  entitled  to 
receive,  etc.,  *'and  all  the  estate,  either  real 
or  personal,  or  choses  in  action,  that  the 
above-named  C.  [the  wife]  may  hereafter  re- 
ceive or  be  ^itltled  by  right,  devise,  or  be- 
quest," the  word  "receive,"  in  the  clause 
quoted,  refers  only  to  the  i)ersonal  property, 
leaving  the  deed,  so  far  as  it  relates  to  the 
future  acquisition  of  real  estate,  as  if  it 
read,  "and  all  the  real  estate  that  the  above- 
named  C.  may  hereafter  be  entitled  to  by 
right,  devise,  or  bequest";  and  hence  land 
conveyed  by  deed  to  the  wife  during  her 
coverture  is  not  within  the  deed  of  settle- 


ment, and  may  be  mortgaged  by  her  without 
the  trustee's  consent  Dunlap  v.  Hill,  59  S. 
B.  112,  114,  145  N.  O.  312. 

Am  accept 

The  teY*ms  "accept"  and  "receive,"  with- 
in Kirby's  Dig.  S  1814,  which  makes  it  an  of- 
fense to  accept  and  receive  deposits  in  an  in- 
solvent bank,  are  synonymous.  Morris  v. 
State,  145  S.  W.  213,  214,  102  Ark.  513. 

The  ordinary  and  accepted  meaning  of 
"recelvb"  is  synonymous  with  that  of  "ac- 
cept." Standard  Oil  Co.  of  Indiana  v.  Unit- 
ed States.  164  Fed.  376,  390,  90  C.  C.  A.  364. 

As  oliarscd  in  settlement 

Usurious  interest,  being  charged  in  the 
settlement  of  a  building  and  loan  association 
with  a  borrowing  member,  is  "received," 
within  Code  1906,  f  2678,  authorizing  recov- 
ery of  interest  paid,  where  usury  is  received. 
Mississippi  Building  &  Loan  Ass*n  v.  McEl- 
veen,  56  South.  187,  189,  100  Miss.  16. 

As  Including  assent 

Act  March  29,  1907  (St.  1907,  p.  414,  a 
189),  penalizing  every  officer  of  any  bank  who 
"receives  any  deposits"  knowing  that  the  • 
bank  is  insolvent,  does  not  pena)^  the  act 
of  assent  to  the  reception  of  a  deposit,  and, 
where  a  receiving  teller  of  an  insolvent  in- 
corporated bank  received  a  deposit,  the  presi- 
dent, though  knowing  of  the  insolvency,  can- 
not be  punished  on  the  theory  that  he  as- 
sented to  the  reception  of  the  deposit;  the 
word  "receives"  involving  an  affirmatve  act, 
and  does  not  include  an  assent  to  the  recep- 
tion involving  only  a  mere  passive  acquie»- 
cence.  Ex  parte  Rickey,  100  Pac.  134, 142,  31 
Nev.  82, 135  Am.  St.  Rep.  651. 

As  received  by  czeontor  or  snooessor  of 
trustee 

Under  Code  Civ.  Proc.  ff  2730,  2802, 
3320,  prescribing  the  compensation  of  trus- 
tees, a  trustee,  succeeding  a  deceased  trus- 
tee,  is  not  entitled  to  commissions  on  the 
funds  "received"  from  the  representative  of 
the  deceased  trustee.  In  re  Ward's  Estate, 
112  N.  Y.  Supp.  763. 

Moneys  found  among  the  effects  of  a  de- 
ceased trustee  are  not  "received"  by  his  exec- 
utor, as  that  term  is  used  in  section  2730  of 
the  Code  of  Civil  Procedure,  relating  to  com- 
missions of  executors  and  administrators  on 
moneys  received  by  them.  In  re  Ingraham, 
112  N.  Y.  Supp.  763,  766,  60  MLsc.  Rep.  44. 

As  received  by  lemors 

Where  the  lease  to  plaintiff  recites  that 
it  Is  subject  to  a  prior  lease  to  othesr  per- 
sons and  provides  that  all  rents  "received  on 
account  of  said  lease"  are  to  be  credited  as 
part  payment  under  the  terms  of  this  lease 
(the  lease  to  plaintiff),  the  word  "received" 
means  received  by  the  lessors,  and  the  lan- 
guage fairly  implies  that  the  rent  to  accrue 
under  the  prior  lease  is  to  remain  payable 
to  them  notwithstanding  the  second  lease. 
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Shea  V.  McCauM,  72  N.  E.  (JD,  70,  186  Mass. 
569. 

As  reoeiTlns  proteotton  of  trade  union 

The  constitution  of  the  Brotherhood  of 
Painters,  providing  that  the  initiation  fee 
paid  by  an  applicant  for  membership  must 
accompany  the  application  and  be  returned 
In  case  the  applicant  is  rejected,  with  a  provi- 
so that,  if  the  fee  is  paid  in  installments 
wliile  the  applicant  is  "working  at  the  trade 
and  'receiving  the  protection  of  the  .brother- 
hood,* **  such  payments  shall  be  forfeited  to 
the  brotherhood  if  the  applicant  has  made 
any  false  statements  or  is  unable  to  qualify 
as  a  member,  and  there  being  evidence  tend- 
ing to  show  a  custom  of  the  brotherhood  not 
to  permit  its  members  to  work  with  men  who 
were  not  members.  Held,  that  evidence  that 
an  applicant,  pending  his  application,  worked 
at  the  trade  together  with  members  of  the 
brotherhood,  did  not  show  that  plaintiff  was 
"receiving  the  protection  of  the  brotherhood." 
Levin  v.  Cosgrove,  67  Atl.  1070,  1071,  75  N. 
J.  Law,  344. 

Indians  reoolvInK  rations  and  annuities 

An  Indian  woman  of  the  half-blood  was 
bom  on  the  Sioux  reseration  and  exercised 
what  she  believed  to  be  her  right  to  go  on 
the  reservation  because  of  her  Indian  Yank- 
ton Ai  blood,  and  she  constantly  associated 
and  affiliated  with  the  Sioux  tribes.  She 
married  a  white  man;  but  according  to  the 
custom  of  the  tribes  of  the  Sioux  Nation,  she 
remained  the  head  of  the  family,  and  the 
right  to  tribal  property  was  determined  by 
her  nationality.  Her  children  were  bom  into 
such  Indian  tribes,  and  she  and  her  descend- 
ats  were  actual  residents  on  the  reservation 
and  associated  and  affiliated  with  the  tribes 
of  the  Nation  prior  to  Act  March  2,  1889,  c. 
405,  25  Btat.  888,.  setting  apart  a  permanent 
reservation  for  the  Indians  ''receiving  ra- 
tions and  annnitleB."  Held,  thfit  she  and 
her  descendants  were  within  the  Treaty  of 
AprU  29,  1868,  16  Stat.  685,  setting  apart 
land  for  Indians  of  the  several  tribes  of.  the 
Sioux  Nation  and  such  other  friendly  tribes 
or  individual  Indians  as  from  time  to  time 
they  adopted  with  the  consent  of  the  United 
States,  the  words  "receiving  rations  and  an- 
nuities" in  the  act  of  1889  not  b^ng  intend- 
ed to  be  interpreted  in  the  light  of  future  reg- 
ulations requiring  rolls  to  be  made  up  and 
approved  by  an  officer  of  the  United  States 
in  the  Indian  Department,  and  she  and  her 
descendants  were  entitled  to  be  considered  In- 
dians of  the  Bosebud  Teservation  within  Act 
March  3,  1899,  c.  450,  30  Stat.  1362.  Sully 
V.  United  States,  195  Fed.  113,  128,  129. 

lieoelTe   message   by  telegraph   as   In- 
elndlns  telephone 

There  are  authorities  which  hold  that  in 
the  construction  of  statutes  the  word  "tele- 
graph" embraces  **telephone,*'  and  that  stat- 
utes concerning  telegraph  companies  include 


telephone  companies  as  well.  But  the  Arkan* 
sas  statute  declaring  that  *.*telegraph"  com- 
panies sIulH  be  liable  for  mental  anguish  or 
sttfEering  on  account  of  negligenoe  "in  re- 
ceiving, transmitting,  or  delivering  messages" 
does  not  include*  "telephone"  companies.  A 
telephone  eomp'^ny  does  not  "receive,"  "trans- 
mit," and  "deliver"  a  message  in  the  ordinary 
acceptation  of  those  words.  It  merely  fur- 
nishes to  the  patron  facilities  for  carrying  on 
a  conversation  at  long  distance.  Southern 
Telephone  Co.  v.  King,  103  Ark«  160,  146  S. 
W.  489,  490,  491,  39  L.  R.  A.  (N.  S.)  402  (cit- 
ing Northwestern  Telephone  Exchange  Co.  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  79  N.  W.  315, 
76  Minn.  334). 

As  tmansf  er  of  ipossesslon 

Where  the  buyer  of  goods  canceled  the 
order  before  shipment,  and  refused  them  on 
shipment,  and  notified  the  seller  that  the 
goods  were  in  the  f reig^thouse  at  his  risk, 
and  awaiting  his  order,  there  was  no  receipt 
of  the  property  within  section  7  of  the  stat- 
ute of  frauds  (Bums'  Ann.  St.  1908,  |  7460) 
invalidating  contracts  for  the  sale  of  goods 
for  the  price  of  $50  or  more,  unless  the  pur- 
chaser shall  "receive"  a  part  thereol  Porter 
V.  Patterson,  85  N.  £.  797,  799,  42  Ind.  App. 
404. 

B£CEIVXKa  EVIDENCE 

View 

The  jury  in  a  criminal  case,  in  viewing 
the  place  of  the  commission  of  the  offense,  as 
authorized  by  Pen.  Code,  f  1119,  is  receiving 
evidence,  and  accused  is  ^ititled  to  have  the 
Judge  present.  People  v.  White,  90  Pac.  471, 
475.  5  Cal.  App.  329. 

RECEIVINQ  8TOIJBH  GOOB8 

See  Fence  (Receiving  Stolen  Goods). 
See,    also.    Permanently    Deprive    the 
Owner* 

To  constitute  the  crime  of  "rec^ving  stol- 
en property,"  knowing  the  same  to  have  been 
stolen,  the  act  of  receiving  or  concealing  the 
same  must  be  accompanied  with  a  criminal 
intent  of  the  accused  to  aid  the  thief  or  hope 
to  obtain  some  gain  or  reward  for  restoring 
the  stolen  property  to  the  owner,  or  in  some 
way  to  derive  a  benefit  or  profit  therefrom. 
Pickeiiiig  V.  United  States,  101  Pac  123,  124, 
2  Okl.  Cr.  197.  See,  also.  People  v.  O'Reilly, 
138  N.  Y.  Supp.  776,  783,  153  App.  Div.  854. 

One  of  the  essential  ingredients  of  the 
crime  of  "receiving"  and  aiding  in  the  con- 
cealment of  stolen  goods  knowing  the  same  to 
have  been  stolen  is  knowledge  on  the  part  of 
the  doer  or  receiver  that  the  goods  have  been 
stolen,  and  this  knowledge  must  exist  at  th^ 
time  of  the  receipt  or  purchase  of  the  goods. 
It  need  not  be  such  direct  knowledge  as 
comes  from  witnessing  a  theft,  but  it  is  suf- 
ficient that  circumstances  were  such  accom- 
panying the  transaction  as  to  make  defend* 
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ant  believe  the  goods  had  been  stolen.    State 
V.  Druxinman,  75  Pac.  814,  815,  34  Wash.  257. 

'The  same  person  cannot  be  both  thief 
and  the  receiver  in  a  ctlminal  sense.  In  or- 
der to  constitute  the  crime  of  'receiving  stolen 
goods,*  knowing  them  to  have  been  stolen, 
there  must  be  a  thief  and  a  receiver.  The 
statute  never  contemplated  that  the  thief 
could  be  guilty  of  'receiving  stolen  goods' 
from  himself.'*  Perry  v.  Martin,  62  Atl. 
1001,  1002,  73  N.  J.  Law,  310. 

Under  Pen.  Code,  |  550,  providing  that 
"a  person  who  buys  or  'receives*  any  stolen 
property  ♦  ♦  ♦  knowing  the  same  to 
have  been  stolen,  ♦  •  •  or  who  corrupt- 
ly, for  any  money,  property,  reward,  or  prom- 
ise or  agreement  for  the  same,  conceals,  with- 
holds, or  aids  in  concealing  or  witholding 
any  property,  knowing  the  same  to  have  been 
stolen,  •  ♦  ♦  ia  guilty  of  criminally  re- 
ceiving such  property,'*  the  property  must 
have  been  stolen  by  some  one  and  have  been 
bought,  received,  or  withheld  by  one  who 
must  have  known  it  was  stolen,  to  constitute 
a  crime.  People  v.  Walker,  91  N.  E.  806^  807, 
198  N.  Y.  329. 

To  constitute  the  crime  of  "receiving 
stolen  goods"  under  Cr.  Code,  S  289  (Hurd's 
Rev.  St.  1908,  c.  38),  prohibiting  the  receiv- 
ing of  stolen  property  with  knowledge  that 
it  has  been  stolen,  the  property  must  be 
bought  for  the  purchaser's  own  gain,  or  to 
prevent  the  owner  from  again  ];>ossessing  it, 
and  the  purchaser  must  have  knowledge  that 
the  property  was  obtained  by  larceny.  Peo- 
ple V.  Israel,  88  N.  E.  802,  803,  240  111.  375. 

To  sustain  the  prosecution  of  a  prisoner 
for  receiving  goods,  knowing  them  to  be  stol- 
en, It  must  bo  shown  that  the  goods  or  other 
things  were  previously  stolen  by  some  other 
person ;  that  the  accused  bought  or  received 
them  from  another  person,  or  aided  in  the 
concealing  of  them;  that,  at  the  time  he  so 
bought  or  received  them,  or  aided  in  conceal- 
ing them,  he  knew  they  had  been  stolen ;  that 
he  so  bought  or  received  them,  or  aided  in 
concealing  them,  malo  anlmo,  or  with  a  dis- 
honest intent.  Territory  v.  Graves  (N.  M.) 
125  Pac.  604,  605. 

The  doctrine  seems  to  be  established 
that  In  those  states  in  which,  by  statute  or  at 
common  law.  It  Is  larceny  to  bring  into  the 
state  goods  stolen  In  another  state  or  a 
foreign  country,  one  who  there  "receives** 
goods  with  knowledge  that  they  have  been 
stolen  in  another  state  or  country  is  liable  to 
indictment  for  receiving  the  goods.  This 
does  not  apply,  however,  in  those  states,  in 
which  it  is  held  that  bringing  into  the  state 
goods  stolen  In  another  state  or  foreign  coun- 
try does  not  constitute  larceny;  for  the 
goods  must  have  been  stolen  In  the  jurisdic- 
tion in  which  It  is  sought  to  punish  the  re- 
ceiving. It  Is  not  a  crime  for  one  to  receive 
in  Georgia  goods  stolen  in  a  foreign  Jurisdlc- 
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See  Auxiliary  Receiver;  Chancery  Re- 
ceiver; Equitable  Receiver;  Perma- 
nent Receiver ;  Special  Receiver ;  Stat- 
utory Receiver;     Temporary  Receiver. 

Application  for  receiver,  see  Application. 

Dii^harge  of  receiver,  see  Discbarge. 

Included  in  street  railroad  corporation, 
see  Street  Railroad  Corporation. 

Removal,  see  Remove — RemovaL 

A  "receiver"  is  but  an  officer  of  the  court, 
whose  tenure  of  office  is  indeterminate.  Na- 
tional Exchange  Bank  v.  Woodslde,  80  S.  W. 
715,  716,  107  Mo.  App.  47. 

A  "receiver**  is  "the  officer  of  the  court, 
appointed  on  behalf  of  all  parties,  to  take  the 
possession  and  hold  [the  property]  for  the 
benefit  of  the  party  ultimately  entitled.** 
Town  of  Vandalla  v.  St  Louis,  v.  &  T.  H.  R. 
Co.,  70  N.  B.  662,  664,  209  lU.  73  (citing 
Coates  V.  Cunningham,  80  111.  467). 

A  "receiver**  is  a  ministerial  officer  of  a 
court  of  chancery,  appointed  as  an  indiffer- 
ent person  between  the  parties  to  a  suit,  and 
he  holds  the  property  for  the  benefit  of  all 
the  parties  interested,  and  his  title  and  posses- 
sion Is  that  of  the  court.  State  v.  Norfolk 
&  S.  Ry.  Co.,  67  S.  E.  42,  44,  152  N.  C.  785, 
26  L.  R.  A.  (N.  S.)  710,  21  Ann.  Cas.  692. 

"The  conception  of  a  receiver  is  aome 
one  to  take  manual  possession,  for  the  court, 
of  property,  to  take  it  out  from  the  posses- 
sion of  others,  and  hold  it  for  the  better  se- 
curity of  those  who  may  be  ultimately  enti- 
tled thereto.*'  Harrigan  y.  Gilbert,  99  N.  W. 
909,  951,  121  Wis.  127. 

A  receiver  is  only  an  officer  of  the  court 
Where  a  receiver  appointed  by  a  state  court 
was  auth0]rl2ed  to  demand  and  receive  any 
and  all  sums  which  may  have  been  or  might 
thereafter  be  collected  or  received  on  account 
of  a  certain  police  board  tax  for  certain 
years,  and  thereafter  the  authority  was  en- 
larged so  as  to  include  all  the  assets,  claims, 
and  taxes  owned  and  collected  by  and  due 
to  such  board  prior  to  1879,  such  authority 
was  not  sufficient  to  give  the  receiver  the 
right  to  sue  to  recover  such  assets  or  dalnas. 
Hubert  v.  City  of  New  Orleans,  130  Fed.  21, 
24,  64  C.  C.  A.  389  (quoting  Screven  v.  Clark, 
48  Ga.  41). 

A  receiver  is  the  arm  of  the  court,  to 
hold  possession  of  property  and  manage  it 
for  the  benefit  of  the  persons  ultimately  en- 
titled to  It,  his  possession  being  that  of  the 
court;  and  he  is  not  the  representative  of 
the  corporation  whose  property  he  holds. 
Sullivan  Timber  Co.  v.  Black,  48  South.  870, 
876,  159  Ala.  570. 

A  receiver  is  an  officer  of  the  court  the 
representative  of  the  court  in  administering 
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trust  witates.  Be  acts  by  order  of  the  court. 
Hifl  powei*a  come  from  the  court.  He  has  no 
Individual  status.  His  duty  is  to  bring  all 
tbe  property  belonging  to  his  trust  into  pos- 
fsesslon,  famillaTlze  himself  with  the  details 
of  the  estate  and  Its  business,  keep  accurate 
accounts,  and  make  detailed  reports  with  his 
reoommendatioos  to  the  court,  to  the  end  that 
the  estate  may  be  closed  by  the  court  as  soon 
as  the  best  interests  of  its  owners  or  credi- 
toiB  will  Justify.  Decker  Bros.  v.  Bemers 
Bay  Min.  ft  MllL  Oo.,  2  Alaska,  504,  509. 

Though  the  mandatory  words  of  an  order 
directing  the  delivery  of  possession  of  prop- 
erty to  a  person  "as  receiver"  pending  an  ac- 
tion were  addressed  to  another  than  the  "re* 
c«iver,"  they  necessarily  carried  with  them 
an  authorization  to  the  person  designated  as 
**receiver'*  to  take  possession  as  such,  and  the 
order  is  sufficient  as  an  appointment,  since  a 
receiver  is  a  person  authorized  to  take  pos- 
session of  property  in  litigation  for  the  pur- 
pose of  preserving  it  for  whichever  of  the  liti- 
gants the  court  may  finally  determine  is  en- 
titled thereto.  Cook  v.  Terry,  127  Pac.  816, 
817, 19  Cal.  App.  765. 

A  receiver  Is  but  an  arm  of  the  court  to 
take  care  of  and  administer  the  property,  as- 
sets, and  estate  in  suit,  to  do  with  it  as  the 
law  may  direct  for  the  benefit  of  the  parties 
concerned;  and,  while  in  theory  he  can  do 
nothing  without  the  court's  order  or  sanc- 
tion, he  has,  in  matters  of  management  and 
manner  of  disposition  of  the  estate,  a  large 
discretion.  Coy  v.  Title  Guarantee  &  Trust 
Co.,  198  Fed.  275,  280. 

A  receiver  is  an  arm  or  officer  of  the  court 
which  appoints  him,  and  whatever  he  does 
under  order  of  the  court  regarding  the  prop- 
erty in  his  hands  is  the  act  of  the  court ;  nor 
is  the  possession  altered  by  an  order  vacating 
the  appointment  of  the  receiver  and  substitut- 
ing another  person  in  that  position.  State  ex 
rel.  Sullivan  v.  Reynolds,  107  S.  W.  487,  492, 
209  Mo.  161,  15  L.  R.  A.  (N.  S.)  963,  123  Am. 
St.  Rep.  468, 14  Ann.  Gas.  198. 

A  receiver  is  an  officer  of  the  court  ap- 
pointing him,  and  his  power  does  not  extend 
beyond  the  Jurisdiction  of  that  court,  and  will 
not  be  recognized  by  the  courts  of  another 
state,  except  upon  considerations  of  comity. 
Choctaw  Coal  &  Mining  Co.  v.  Williams- 
Echols  Dry  Goods  Co.,  87  8.  W.  632,  75  Ark. 
365,  5  Ann.  Caa  569.  See,  also,  Malone  v. 
Johnson,  101 S.  W.  603,  505,  45  Tex.  Civ.  App. 
604. 

Receivers  being  officers  of  the  court  are 
not  agents  of  the  party  for  whom  they  are 
ap^jointed  receivers,  in  the  sense  that  they 
have  authority  to  bind  such  party  by  any  act 
or  omission  on  their  part  Stannard  v.  Rob- 
ert H.  Reid  &  Co.,  103  N.  Y.  Supp.  521,  527, 
118  App.  Div.  304. 

The  "receiver"  being  an  arm  of  the  court, 
his  authority  for  taking  over  the  properties  of 


concerns  involved,  for  administering  their 
business  afPairs,  and  for  issuing  receiver's 
certificates,  with  a  view  for  obtaining  funds 
for  discharging  liabilities  incident  to  the  re- 
ceivership, is  but  another  expres^on  for  the 
authority  of  court,  without  whose  orders  and 
directions  the  receiver  Is  powerless  to  do  any- 
^thing.  International  Trust  Co.  v.  Decker 
Bros.,  152  Fed.  78,  82,  81  O.  0.  A.  302,  11  L. 
R.  A.  (N.  S.)  162. 


A  "receiver"  considered  as  an  arm  of  the 
court  usually  termed  an  "equitable  receiver" 
is  a  mere  custodian  without  title  and  without 
IK)wer  saving  that  conferred  upon  him  by  the 
order  appointing  him,  and  under  Corporation 
Act  (P.  L.  1896,  p.  277)  is  a  statutory  "re- 
celver.'*  He  is  the  legislative  agency  to  be 
named  by  the  court  to  have  such  powers  as 
the  Leglelature  has  vested  in  him,  and  is  a 
separate  entity.  Cogan  v.  Conover  Mfg.  Co., 
60  Atl.  408,  415,  69  N.  J.  Eq.  85a 

A  "receiver"  is  a  person  appointed  by  a 
court  to  take  Into  his  custody,  control,  and 
management  the  property  or  funds  of  another 
pending  judicial  action  concerning  them. 
John  C.  Orr  Co.  v.  Cushman,  104  N.  Y.  Supp. 
610,  511,  54  Misc.  Rep.  121  (quoting  Stand. 
Diet.  vol.  2,  p.  1489). 

The  main  purpose  of  a  "receiver"  is  to 
preserve  the  property  or  thing  in  controversy 
pending  litigation  concerning  it,  and  hence 
the  principal  ground  for  a  receiver's  appoint- 
ment is  danger  of  loss  of  or  injury  to  the 
property  or  thing  In  controversy  before  the 
court  can  make  a  disposition  thereof  by  final 
decree  on  the  merits.  Hastings  v.  Tousey, 
106  N.  y.  Supp.  639,  610, 121  App.  Div.  815. 

A  '*receiver"  is  an  officer  of  the  court 
from  which  he  receives  his  appointment.  He 
is  sometimes  described  as  an  impartial  and 
indifferent  person  between  the  ps^rties  to  a 
cause,  appointed  by  the  cx)urt  to  receive  and 
preserve  the  property  or  funds  in  litigation 
pendente  lite,  when  it  does  not  seem  reason- 
able to  the  court  that  either  party  should 
hold  it  He  is  in  no  sense  an  agent  qr  rep- 
resentative of  any  party  to  the  action.  He 
exercises  his  function  in  the  interests  of  no 
individual  interested  in  the  litigation,  but  for 
the  common  benefit  of  all  concerned.  He  is 
frequently  spoken  o(  as  the  "hand  of  the 
court,"  and  has  been  called  the  "executive 
hand  of  the  court"  (citing  High,.  Rec.  |  2; 
Beach,  Rec.  §  2).  Hence  the  compensation  of 
a  receiver  and  the  party  or  parties  to  be 
charged  with  the  payment  of  the  sam^  are 
matters  to  be  determined  by  the  court  from 
which  the  receiver  derives  his  appointment. 
Hall  V.  Stulb,  55  S.  E.  172,  126  Ga.  521. 

A  "ret»eiver"  is  "the  mere  right  arm  of 
the  court  appointing  him,  to  obey  its  orders 
in  matters  of  administration  within  its  juris- 
diction, and  as  such  is  entirely  subject  to  its 
control.  He  executes  bond  for  the  faithful 
performance  of  his  duties,  to  account  alone 
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to  the  oonrt  appointing  him;  and  the  funds 
coming  to  hisr  hands  as  such  receiver  are  In 
custodia  legis,  held  by  him  for  distribution 
and  application  by  the  court  whose  commis- 
sion he  holds.*'  A  receiver  in  chancery  of  an 
Insolvent  corporation  appointed  by  the  United 
States  Circuit  Ck)urt  for  the  Southern  Dis- 
trict of  Iowa  has  no  legal  status  to  maintain 
a  suit  In  a  Jurisdiction  foreign  to  that  ap- 
pointing him,  though  leave  to  institute  the 
suit  has  been  granted  by  the  court  appointing 
him.  Fowler  v.  Osgood,  141  Fed.  20,  21,  72 
O.  O.  A.  270,  4  L.  R.  A.  (N.  S.)  824. 

"A  'receiver*  by  his  appointment  does  not 
become  a  litigant  in  the  action,  nor  does  he 
represent  one  more  than  the  other  of  any  of 
the  parties  to  the  controversy.  He,  when  ap- 
pointed, takes  possession  of  the  property  as 
the  right  arm  of  the  court  for  the  benefit  of 
the  party  ultimately  entitled  to  It"  Vila  v. 
Grand  Island  Electric  Light,  Ice  &  Cold  Stor- 
age Co.,  97  N.  W.  613,  617,  68  Neb.  222,  63 
U  R.  A.  791,  110  Am.  St  Rep.  400,  4  Ann. 
Cas.  59. 

In  general,  a  "receiver**  by  virtue  of  his 
appointment  Is  clothed  with  only  such  rights 
of  action  as  may  have  been  maintained  by 
the  persons  over  whose  estate  he  has  been  ap- 
pointed and  to  whose  rights,  for  purposes  of 
litigation,  he  has  succeeded.  The  "receiver** 
is  the  officer,  the  agent,  and  hand  of  the 
court,  and  therefore  his  powers  are  limited, 
and  are  derived  from  the  order  of  appoint- 
ment, if  a  common-law  receiver,  and  from 
statute,  if  a  statutory  receiver.  In  re  Na- 
tional Mercantile  Agency,  128  Fed.  639,  640 
(quoting  and  adopting  High,  Rec.  [3d  Ed. 
.  1894]  I  201;  Beach,  Rec.  [Alderson's  Ed. 
1897]  I  650). 

^Tie  'receiver*  is  the  representative  of 
the  court  and  of  all  the  parties  In  Interest, 
and  can  neither  surrender  to  others  nor  di- 
vide with  them  the  management  of  the  prose- 
cution or  defense  of  such  suits  or  the  respon- 
sibility therefor.**  A  receiver  is  appointed 
upon  a  principle  of  Justice  for  the  benefit 
of  all  concerned.  He  is  virtually  a  represen- 
tative of  the  court,  and  of  all  the  parties  In 
Interest  in  the  litigation  wherein  he  is  ap- 
pointed. Atlantic  Trust  Co.  v.  Dana,  128  Fed. 
209,  223,  62  0.  C.  A.  657  (quoting  and  adopting 
Davis  V.  Gray,  16  Wall.  [83  U.  S.]  203.  217, 
21  L.  PA.  447;  citing  and  adopting  Doggett 
V.  Florida  R.  Co.,  99  U.  S.  72,  78,  25  L.  Ed. 
301;  Southern  Exp.  Co.  v.  Western  North 
Carolina  R.  Co.,  99  U.  S.  191,  199,  25  L.  Ed. 
319;  Porter  v.  Sabin,  13  Sup.  Ct  1008,  149 
U.  S.  473,  37  L.  Ed.  815 ;  Gray  v.  Davis,  10 
Fed.  Cas.  1006, 1009 ;  Ames  v.  Union  Pac.  Ry. 
Co.,  60  Fed.  966 ;  High,  Rec.  [3d  Ed.]  §§  134, 
135,  650;  Jones,  Railroad  Securities,  (  495). 

A  '^receiver**  is  an  officer  of  the  court  and 
not  in  any  sense  an  agent  or  representative 
of  either  party;  he  is  not  such  a  general 
agent  as  to  have  any  implied  power,  and  he 


cannot  make  effectual  oontiacts  which  are 
not  authorized  or  ratified  by  the  court 
Lazear  v.  Ohio  Valley  Steel  Foundry  Co.,  63 
S.  E.  772,  773,  777,  778,  65  W.  Va.  105. 

A  "receiver'*  is  but  an  officer  of  the 
court  by  whom  he  is  appointed — as  it  is 
sometimes  said,  the  rl^t  hand  of  the  court. 
His  custody  is  that  of  the  court,  and  he  can- 
n9t  act  save  as  he  may  be  specially  author- 
ized. He  may  not  enter  into  litigation  re- 
q[)ecting  property  in  his  possession,  save  by 
consent  of  the  court  And  the  law  of  comity 
among  courts,  whether  of  the  same  or  a  dif- 
ferent state  or  Jurisdiction,  requires  that 
leave  should  be  asked  and  granted  before 
suit  against  a  receiver.  Manker  v.  Phcenix 
XiOan  Ass'n  of  St  Joseph  (Iowa)  96  N.  W. 
982,  983  (citing  Smith  v.  St  Louis  &  S.  F.  Ry. 
Co.,  52  S.  W.  378,  151  Mo.  402,  48  L.  R.  A. 
368 ;  Keen  v.  Breckenrldge,  96  Ind.  69 ;  Cen- 
tral Trust  Co.  V.  Railway.  59  Fed.  523;  Haag 
V.  Ward,  89  Mo.  App.  186). 

A  "receiver"  is  an  officer  of  the  court 
appointing  him.  He  is  its  immediate  repre- 
sentative in  the  custody  and  administration 
of  the  property  of  which  it  has  taken  posses- 
sion, and  a  suit  against  him  without  permis- 
sion of  the  court,  unless  authorized  by  stat- 
ute, is  an  unwarranted  interference  with  the 
court's  possession;  but,  where  the  receiver 
has  contested  a  suit  on  the  merits;  the  rec- 
ord of  the  Judgment  against  him  need  not  af- 
firmatively show  that  permission  was  ob- 
tained to  sue,  In  order  that  the  Judgment  may 
be  given  effect  In  other  suits  in  other  courts. 
Ridge  V.  Manker,  132  Fed.  599,  COl,  67  C.  C. 
A.  596. 

A  "receiver**  Is  a  mere  officer  of  the 
court  whose  first  duty  is  to  obey  the  orders 
of  the  court  He  has  no  discretion,  speaking 
generally,  as  to  the  application  of  funds 
which  are  in  his  hands  by  virtue  of  the  re- 
ceivership, and  he  holds  them  strictly  sub- 
ject to  the  order  of  the  court  to  be  disposed 
of  as  the  court  may  direct  Being  a  mere 
agent  of  the  court,  he  has  no  a^uthority  to  ap- 
peal from  orders  made  by  it  in  the  pending 
proceeding,  except  as  it  may  authorize  him 
so  to  do,  and  with  the  further  exception  that 
he  has  the  right  to  appeal  in  all  matters  re- 
lating to  his  official  conduct  or  his  accounts 
and  credits,  or  from  Judgments  rendered 
against  him  in  other  proceedings.  Polk  v. 
Johnson  (Ind.)  76  N.  E.  634,  686  (citing  Her- 
rick  V.  MUler,  24  N.  E.  Ill,  123  Ind.  804; 
Smith  V.  Harris,  85  N.  E.  984,  135  Ind.  621, 
629;  How  v.  Jones,  14  N.  W.  193,  60  Iowa, 
70;  Dorsey  v.  Sibert  9  South.  288,  93  Ala. 
312;  People  v.  Troy  Steel  &  Iron  Co.,  31 
N.  T.  Supp.  337,  82  Huh,  303 ;  Smith  on  Re- 
ceiverships, S  417). 

A  '^receiver**  is  a  i)erson  appointed  by  a 
court  or  Judicial  officer  to  take  diarge  of 
property  during  the  pendency  of  a  civil  ac- 
tion, suit,  or  proceeding,  or  upon  a  Judgment 
decree,  or  order  therein*  and  to  manage  and 
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dispose  of  it  ai  the  court  or  officer  itiBy  di- 
rect. B.  &  a  Oomp.  I  1080.  l^n  v.  North 
Ainerlcan  Loan  Oa«  76  Pa&  7T4,  776,  4&  Or. 
131. 

Under  BaUlnger's  Ann.  Codes  k  St.  § 
6455,  defining  a  "receiver"  as  a  person  ftp- 
pointed  by  a  conrt  to  take  charge  of  property 
pending  a  civil  action  or  proceeding,  and  to 
manage  and  dispose  of  it  as  the  court  may 
direct,  a  person  appointed  by  the  court  to 
take  diarge  of  mortgaged  chattel  and  retaih 
the  same  pending  foreclosure  proceedings  is 
a  "receiver,"  whether  appointed  under  section 
6486,  providing  generally  when  receivers  may 
be  appointed,  or  under  sections  5877,'  5878, 
relating  to  the  case  of  a  chattel  mortgagee 
having  reasonable  cause  to  believe  the  debt 
is  insecure.  Libert  v.  tJnfried,  91  Pac  774, 
775,  47  Wash.  182. 

A  "receiver**  is  an  indifferent  person  be- 
tween parties,  appointed  by  the  court  to  re- 
ceive  the  rents,  issues,  or  profits  of  land,  or 
other  thing  in  question,  pending  the  suit, 
where  it  does  not  seem  reasonable  to  the 
court  that  either  party  should  do  it  He  is 
an  officer  of  the  court;  his  appointment  is 
provisionaL  He  is  appointed  In  behalf  of  all 
parties,  and  not  of  the  complainantr  or  of 
the  defendant  only.  .  He  is  appointed  for  the 
benefit  of  all  parties  who  may  establish 
rights  in  the  cause.  The  money  la  his  Iwinds 
is  in  custodia  legis  for  whoever  can  make  out 
a  title  to  it  It  is  the  court  itself  which  has 
the  care  of  the  property  in  dispute.  The  re- 
ceiver is  but  the  creature  of  the  court.  Hte 
has  no  iK>wers  exce^  such  as  are  conferred 
upon  him  by  the  order  of  his  appointment 
and  the  course  and  practice  of  the  court 
When  a  court  exercising  Jurisdiction  in  equi- 
ty appoints  a  receiver  of  all  the  propertj^  of  a 
corporation,  th^  court  assumes  the  adminis- 
tration of  the  estate;  the  possession  of  the 
receiver  is  the  possession  of  the  court ;  and 
the  court  itself  holds  and  administers  the 
estate,  through  the  receiver  as  its  officer, 
for  the  benefit  of  those  whom  the  court  shall 
ultimately  adjudge  to  be  entitled  to  it  The 
trustee  in  a  mortgage  of  the  property  of  a 
canal  and  irrigation  company,  who  brings  a 
suit  for  foreclosure  and  sale,  .and  obtains  the 
appointment  of  a  receiver  to  take  charge  of 
and  manage  the  property  pendente  lite,  does 
not,  by  reason  of  such  action,  become  person- 
ally liable  for  money  borrowed,  expenses  In- 
curred, and  certificates  issued  by  the  receiv- 
er under  orders  of  the  court,  in  peeping  the 
corporation  on  its  feet  as  a  going  concern, 
which  the  proceeds  of  the  sale  proved  insuf- 
ficient to  pay.  Atlantic  Trust  Co.  v.  Chap- 
man, 28  Sup.  Ct  406,  409,  208  U.  S.  360,  52 
L.  Ed.  528,  13  Ann.  Cas.  1155  (felting  Booth  v. 
Clark,  58  U.  S.  [17  How.]  322,  331,  15  L.  Ed. 
164,  167 ;  Porter  v.  Sabin,  13  Sup.  Ct  1008, 
1010,  149  V.  S.  473,  479,  37  L.  Ed.  815,  818). 

A  reoeiyer  appointed  in  an  action  to 
foredloee,  on  allegation  that  the  pisoperty  Is 


insufficient  to  satisfy  the  debt,  as  express^ 
authorized  by  Bums^  Ann.  St  1901,  |  1286, 
8«bd.  4,  is  neither  an  "assignee"  qor  "receiv- 
er," withtn  seotion  .7051,  providing  that 
where  a  property  owneir's  business  shall  be 
put  into  the  hands  of  any  assignee,  receiver, 
or  trustee,  the  debts  owing  to  laborers  or 
employes  by  the  property  owner  shall  be 
treated  as  preferred  debts ;  nor  is  such  receiv- 
er an  "assignee"  or  ^'receiver"  within  section 
7058^  providing  that  all  debts  due  any  per- 
son for  manual  or  mechanical  labor  shall  be 
preferred  claims  In.  all  cases  where  property 
shall  pass  into  the  hands  of  an  "assignee'*  or 
"receiver,**  and  shall  be  first  paid  in  fulL  Mc- 
Danlel  v.  Osborn  (Ind.)  72  N.  B.  601,  603. 

The  bill  having  been  framed  against  the 
defendant  as  ''receiver,'*  the  suit  cannot  be 
turned  Into  a  personal  action  against  him, 
on  the  theory  that  the  word  ''receiver'*  is 
only  descrlptio  personse  and  may  be  disre- 
garded. Thompson  v.  Evans,  2  Tenn.  Ch. 
App.  61,  70. 

As  eredltor 

See  Creditor. 

As  legml  vepvescmtail^fv 

See  Xegal  Rpresentative. 

As  oAoev 

See  Officer. 

As  snoeessov 

See  Su<ecessor*  ...    . 

Reoeiver  tii  lyankmptey 

A  bankrupt's  receiver  Is  not  invested 
with  title,  but  is  a  mere  custodian  without 
discretion,  and  until  a  trustee  is  appointed 
there  is  no  legal  representative  of  tbe  estate 
etotbed  with  title  or  authority  regardiuf  the 
same.    In  re  Rubel,  166  Fed.  1S1>  133. 

Receiver  of  railroad 

A  receiver  of  a  railroad  is  not  the  agent 
of  the  company,  nor  its  representative,  nor  in 
any  sense  under  Its  control.  He  is  a  person 
who  comes  Into  possession  of  the  equipment 
and  business  in  invltutn,  placed  there  by  the 
court  which  virtually  sequestrates  the  prop- 
erty for  the  time  being  to  preserve  it  from 
ruin  for  the  benefit  of  creditors  primarily  and 
other  parties  interested  secondarily.  Eckels 
V.  Farley,  131  111.  App.  557,-559. 


See  Dry  Receivership. 
As  suit,  see  Suit. 

RECEIVER'S  RECEIPT 

A  final  receiver's  "receipt**  is  an  acknowl- 
edgment by  the  government  that  it  has  re- 
ceived fuU  pay  for  the  land ;  that  it  holds 
the  legal  title  in  trust  for  the  entryman  and 
will  in  dueT^urse  issue  to  him  a  patent  The 
entryman  is  the  eQuitable  owner  of  the  land, 
and  it  becomes  subject  to  state  taxation  and 
under  the  control  of  the  state  laws  in  respect 
to  conveyances,  inheritances,  eitc     A  bona 
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ftde  pnr^aser  of  standing  timber  from  the 
holders  of  receivers*  final  receipts  for  the 
purchase  price  of  lands  entered  under  the 
timber  act  of  June  3,  1878  (20  Stat  89,  c. 
151),  cannot,  upon  avoidance  for  the  fraud 
of  the  entrjrman  of  the  patents  afterwards  is- 
sued, be  required  to  account  to  the  federal 
government  for  the  timber  which  it  has  paid 
for  and  cut  and  removed  in  reliance  upon  its 
purchase.  United  States  v.  Detroit  Timber  & 
Lumber  CJo.,  26  Sup.  Ct.  282,  287,  200  U.  S. 
321,  50  Ia  Ed.  499  (citing  ChirroU  v.  Safford, 
44  U.  S.  [3  How.]  441. 11  L.  Ed.  671 ;  Wither- 
spoon  V.  Duncan,  71  U.  S.  [4  Wall.]  210,  18 
L.  Ed.  339;  Simmons  v.  Wagner,  101  U.  S. 
260,  25  L.  Ed.  910;  Winona  &  St  P.  Land 
Co.  V.  Minnesota,  16  Sup.  Ct.  83,  159  U.  S. 
526,  40  L.  Ed.  247;  Cornelius  v.  Kessel,  9 
Sup.  Ct  122,  128  U.  S.  456,  32  L.  Ed.  482; 
Hastings  &  D.  R.  (3o.  v.  Whitney,  10  Sup.  Ct. 
112,  132  U.  S.  357,  33  L.  Ed.  363;  Benson 
Min.  &  Smelting  Co.  v.  Alta  Mln.  &  Smelting 
Co.,  12  Sup.  Ct.  877,  145  U.  S.  428,  36  L.  Ed. 
762). 

KEOEIVER'8  8AI.E 

As  Judicial  sale,  see  Judicial  Sale. 

RECENT 

''Recent,'*  within  the  rule  as  to  inference 
of  guilt  from  recent  possession  of  stolen 
property,  is  a  relative  term,  depending  on  the 
surrounding  circumstances,  including  the 
character  of  the  property  (citing  Words  and 
Phrases,  "Recent").  People  v.  Friedman,  134 
N.  Y.  Supp.  153,  156, 149  App.  Div.  873. 

The  term  "recent  possession,'*  as  used  In 
an  instruction  in  a  prosecution  for  larceny, 
as  to  the  *'recent  possession**  of  stolen  prop- 
erty, is  merely  relative  and  depends  on  all 
•  the  circumstances  of  the  case,  and  whether  it 
is  sufficiently  recent  to  Justify  drawing  an 
inference  is  usually  a  question  of  fact  for 
the  Jury.  State  v.  Minnick,  102  Pac.  605.  607, 
54  Or,  86. 

The  term  "recent,**  in  the  rule  that  the 
recent  possession  of  a  stolen  article  imposes 
on  the  possessor  the  burden  of  explaining  his 
possession,  and  that  his  failing  to  make  a 
reasonable  explanation  raises  an  evidential 
presumption  of  guilt,  which  will  support  a 
conviction,  has  reference  to  the  time  of  the 
larceny;  so  that  the  evidence  being  that  the 
article  was  stolen  in  November  of  a  certain 
3^ear,  and  he  testifying  that  he  received  it 
Home  time  before  Christmas  of  that  year, 
there  is  evidence  of  such  possession.  Jack- 
son V.  State,  52  South.  730,  731,  167  Ala.  77. 

The  bill  to  remove  cloud  from  title,  com- 
plainants claiming  under  their  ancestor,  who 
died  55  years  before,  and  through  an  execu- 
tion sale  made  to  him  9  years  before  that, 
alleging  that  "after**  such  sale  persons  set 
about  to  cheat  and  defraud  them  of  the 
lands,  get  possession  and  dispose  thereof, 
and   concealed   as  far  as  possible  all  the 


facts  from  complainants,  who  have  just  of 
"recent  years"  learned  the  facts^  does  not 
show  that  complainants  have  not  had  knowl- 
edge of  the  facts  for  10  years,  or  have  used 
diligence  to  vdiscover  them,  so  as  to  bring 
them  within  the  exception  to  Code  1892,  | 
2731,  providing  a  limitation  of  10  years  from 
the  accrual  Qf  the  right  to  recover  for  suits 
in  equity  to  recover  land.  Jones  v.  Rogers, 
38  South.  742,  748,  85  Miss.  802. 

RECENTIiT 

In  order  that  threats  should  be  part 
of  the  res  gestie,  something  more  must  be 
shown  than  that  they  were  made  "recently,** 
as  this  may  mean  hours,  days  or,  for  the  mat- 
ter of  that,  months  before  the  fatal  occur- 
rence. State  V.  Thomas,  35  South.  914,  111 
La.  804. 

RECESS 

Where  the  record  of  the  board  of  super- 
visors showed  that  the  board  adjourned  to  a 
specified  time,  an  amendment  of  the  record 
showing  that  it  took  a  recess  until  that  time 
was  unimportant;  the  words  "recess**  and 
''adjourn*'  both  meaning  that  the  meeting 
was  postponed  until  the  time  specified.  Bea- 
tle  V.  Roberts  (Iowa)  137  N.  W.  1006, 1008. 

RECIPROCAL 

See  Mutual  and  Reciprocal. 

BJBOIPROCAIi  Wllili 

A  joint  will  is  a  single  instrument  con- 
taining the  wills  of  two  or  more'  persona 
A  mutual  will,  or  more  strictly  speaking  a 
"reciprocal  wlU,**  is  one  by  which  each  tes- 
tator makes  testamentary  disposition  In  faV« 
or  of  the  other.  Bower  v.  Daniel,  95  S.  W. 
847,  357,  198  Mo.  289  (citing  Schumaker  v. 
Schmidt,  44  Ala.  464,  4  Am.  Rep.  135;  Dias 
V.  Livera,  5  App.  Cas.  123;  In  re  Diez,  60 
N.  Y.  88;  Cawley's  Estate,  20  Atl.  567,  136 
Pa.  628,  10  L.  R.  A.  93). 

Wills  by  two  parties  each  in  favor  of 
the  other  are  sometimes  called  "counter**  or 
"reciprocal**  wills.  Deseumeur  v.  Rondel,  74 
Atl.  703,  705,  76  N.  J.  Eq.  394  (citing  Duvale 
V.  Duvale.  35  Atl.  750,  54  N.  J.  Eq.  581,  588 ; 
Id.,  39  Ati.  687,  40  Ati.  440.  56  N.  J.  Eq.  375). 

RECITE 

RECITAXi 

In  deed 

"A  'recital  in  a  deed*  is  defined  to  be 
in  setting  down  or  report  of  something  done 
before,  or  more  specifically  the  narrative  of 
the  previous  agreements  or  matters  of  fact 
on  which  the  transaction  is  founded.**  The 
residence  of  the  purchaser  who  is  named  in 
a  tax  deed  and  who  Is  not  fictitious  Is  not,  in 
a  legal  sense,  a  recital  therein,  and  the  ouils- 
sion  thereof  will  not  render  the  deed  void 
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upon   Its  tB.ee,     EUiyel  v.  Decatur  County 
Abstract  Co.,  91  Pae.  790,  792,  76  Kan.  336. 

The  limits  of  a  grant  must  be  sooglit  for 
in  the  deed  of  the  premises,  and  the  descrip- 
tion there  is  not  technically  a  "recital" ;  for, 
instead  of  being  either  a  narrative  of  the 
facts  on  which  the  instnuuent  Is  based,  or  an 
explanation  of  the  motive  for  the  operative 
part  thereof,  it  is  the  very  thing,  which,  by 
setting  a  limit  to  the  grant,  creates  the  boun- 
dary, and  to  this  extent  a  deed  is  effective 
against  privies  and  strangers  alike.  Bristol 
Mfg.  Co.  T.  Palmer,  74  AtL  76,  77,  82  Vt.  438. 

RECKLESS  —  RECKLESSLY— RECK- 
LESSNESS 

See  Rashly,  Recklessly,  or  Wantonly. 

In  order  to  constitute  willfuiness  or  wan- 
tonness or  reckless  Indifference  to  probable 
consequences,  the  act  done  or  omitted  must 
be  done  or  omitted  with  a  knowledge  or  a 
present  consciousness  that  injury  will  prob- 
ably result;  and  this  consciousness  is  not 
to  be  implied  from  mere  knowledge  of  the 
elements  of  the  dangerous  situation  a  person 
may  be  in  and  negligent  and  inadvertent  acts 
in  respect  of  the  peril.  Duncan  v.  St.  Louis 
&  S.  F.  R.  Co.,  44  South.  418,  420,  423,  152 
Ala.  118. 

Where  an  engine,  running  at  an  unusual- 
ly high  speed  in  a  railroad  yard,  struck 
coaches  on  a  side  track,  injuring  a  car  clean- 
er therein,  and  the  en^ne  came  so  fast  that 
it  knocked  the  coaches  from  a  stationary 
position  a  car  and  a  half  in  length,  and  dam- 
aged the  engine  and  the  coaches,  punitive 
damages  were  authorized,  within  the  rule 
permitting  punitive  damages  where  the 
wrongdoer  acts  in  a  "reckless  disregard"  of 
another's  rights.  Bennett  v.  Charleston  Un- 
ion Station  Co.,  73  S.  £.  340,  341,  90  S.  C. 
308. 

The  Rhode  Island  statute  provides  that  no 
person  shall  operate  a  motor  vehicle  on  the 
highways  "recklessly,'^  or  so  as  to  endanger 
the  life  or  limb  of  any  person  and  prescribes 
precautions  to  be  taken  by  operators  using 
the  highways.  A  criminal  complaint  charged 
that  defendant  did  "unlawfully"  operate  a 
certain  motor  vehicle  on  a  certain  highway 
"recklessly,"  and  in  operating  it  "recklessly" 
ran  and  drove  into  a  team  driven  by  com- 
plainant, so  as  to  endanger  his  life  and  limb, 
etc.  Held,  that  disregard  of  or  inattention  to 
the  duty  prescribed  by  the  law  constituted 
unlawfulness  and  recklessness;  that  the 
words  "unlawfully"  and  "recklessly"  in  the 
complaint  described  the  taianner  in  which  de- 
fendant drove,  so  as  to  negative  an  inference 
that  the  collision  was  an  innocent  accident; 
and  that  the  facts  stated  constituted  an  of- 
fense. State  v.  Welford,  72  AtL  306,  397,  29 
a.  I.  450. 


Am  iiktmatUmad 

A  count  is  demurrable  which  In  Its 
charging  part  alleges  that  the  act  was  reck- 
lessly "and"  wantonly  done  while  the  speci- 
fication shows  that  it  was  recklessly  "or" 
wantonly  done;  "reckless"  not  being  Equiva- 
lent to  "wanton"  or  "intentional."  Merrill 
V.  Sheffield  Co.,  53  South.  219,  222,  160  Ala. 
242. 

JTesUsenoe  dUtini^iiiahed 

The  word  "recklessly,"  when  used  con- 
junctively with  "wantonly,"  means  more  than 
"negligently,"  and  the  conjoined  words  never 
import  less  than  such  conscious  disregard  or 
an  indifference  to  the  probable  consequences 
of  the  act  to  which  they  refer  as  is  the  legal 
equivalent  of  willful  misconduct  and  inten- 
tional wrong.  Bailey  v.  North  Carolina  R. 
Co.,  62  S.  E.  912,  914,  149  N.  C.  169. 

As  nesrlisenoe 

The  word  "reckless,"  as  used  In  a  com- 
plaint for  negligence,  does  not  Impute  wili- 
f ulness  or  Intention ;  it  means  nothing  more 
than  simple  negligence.  Atchison,  T.  &  S.  h\ 
R,  Co.  V.  Baker  (Xnd.  T.)  104  S.  W.  1182,  1192 
(quoting  and  adopting  definition  in  Great- 
house  V.  Croan,  76  S.  W.  2JB,  4  Ind.  T.  668). 

A  complaint  fo;*  injuries  caused  by  the 
explosion  of  a  powder  magazine,  which  al- 
leges that  the  explosion  was  the  result  of  the 
reckless  and  heedless  act  of  defendant's  serv- 
ant in  igniting  the  powder,  alleges  negli- 
gence; the  words  "reckless"  and  "heedless" 
implying  negligence.  Fisher  v.  Western  Fuse 
&  Explosives  Co.,  108  Pac.  659,  661,  12  Cal. 
App.  739. 

Where  a  complaint  charged  that  an  en- 
gineer wantonly,  willfully,  or  recklessly  caus- 
ed or  i>ermltted  steam  to  escape,  thus  caus^ 
ing  the  plaintiff  to  fall,  and  there  was  no  al- 
legation showing  that  this  act  was  done 
while  plaintiff  was  in  obvious  and  Imminent 
peril,  the  term  "recklessly"  cannot  be  under- 
stood as  wantonly,  and  means  no  more  than 
negligaitly,  and  charges  but  simple  negli- 
genccj  and  thus  the  count  merely  charges 
willful,  wanton,  or  simple  negligence  in  the 
alternative.  Southern  R  Co.  v.  Goins,  50 
So.  253,  254,  1  Ala.  App.  370. 

As  'waHtonness 

In  an  action  for  death,  an  instruction 
directing  a  verdict  for  defendant,  unless  the 
Jury  found  that  the  motorman  in  charge  of 
the  defendant's  car,  after  perceiving  the  dan- 
gerous situation  then  and  there  existing, 
did  "recklessly  and  wantonly"  send  his  car 
forward,  the  terms  "recklessly**  and  "wan- 
tonly" are  symonymous.  Harrington  v.  Los 
Angeles  Ry.  Co.,  74  Pac.  15,  20,  140  Cal.  514, 
63  L.  R.  A.  238,  98  Am.  St.  Rep.  85. 

The  term  "recklessly,"  in  an  allegation 
that  a  certain  thing  was  done  "carelessly, 
negligently,  and  recklessly,"  Is  tantamount 
to  the  allegation  that  it  was  a  wanton  disre- 
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gard  of  all  consequences.    Gustafson  v.  Otd- 
cago,  R.  I.  4  P.  By.  Co.,  128  Fed.  85,  96. 

"Recklessness"  Is  the  equivalent  of  "wan- 
tonness" or  intentional  wrong.  Bussey  v. 
Charleston  &  W.  C.  By.,  55  S.  E.  163,  167,  75 
S,  C.  116. 

As  wUlfnlness 

A  "reckless  act"  Is  always  regarded  as 
the  equivalent  of  a  willful  one.  Walsh  v. 
United  States,  174  Fed.  615,  618,  98  C.  C.  A. 
461  (quoting  Lear  v.  United  States,  147  Fed. 
359,  77  C.  O.  A.  537). 

The  term  "reckless"  does  not  imply  will- 
fulness, but  means  rather  "heedless,  careless, 
rash,  Indifference  to  consequences."  Bobin- 
son  V.  Helena  Light  ft  By.  Co.,  99  Pac.  837, 
843,  38  Mont  222. 

The  Oklahoma  statute  declares  that 
every  person  who  "willfully"  discharges  a 
firearm  in  a  public  place,  etc.,  is  guilty  of  a 
misdemeanor.  A  complaint  charged  defend- 
ants with  violating  the  statute  by  shooting 
"recklessly"  and  in  a  manner  liable  to  injure 
some  one.  Held,  that  the  words  "recklessly" 
and  "willfully"  were  not  synonymous ;  the 
word  "willfully"  .being  employed  in  penal 
statutes  as  synonymous  with  intentionally, 
designedly,  or  without  lAwful  excuse,  while 
the  word  "recklessly"  is  used  to  mean  heed- 
lessly, carelessly,  or  indifferent  to  conse- 
quences, without  contemplating  or  intending 
such  consequences,  there  being  In  general  a 
wide  difference  between  "intentional"  acts 
and  those  resulting  as  the  consequence  of 
recklessness  or  carelessness.  Thurman  v. 
State,  104  Pac.  67,  68,  2  OkL  Cr.  718. 

An  allegation  in  the  complaint  in  an  ac- 
tion against  a  railroad  company  character- 
izing the  act  by  which  plaintiff  was  injured 
as  **reckiess"  is  equivalent  to  characterlssing 
it  as  "willful,"  so  as  to  Justify  punitive  dam- 
ages; the  word  "r^kless"  being  defined  as 
rashly  negligent,  utterly  careless  or  heed- 
less. Pickett  V.  Southern  B.  Co.,  Carolina  Di- 
vision, 48  S.  E.  466,  469,  69  8.  C.  445  (citing 
Webster's  International  Diet) ;  Cole  v.  Blue 
Ridge  By.,  56  S.  E.  126,  127,  75  S.  C.  156. 

The  word  "reckless"  is  defined  to  be 
"desperately  heedless"  (Cent.  Diet.).  To  be 
reckless  of  consequences.  It  is  more  than 
carelessness.  It  implies  willfulness.  Peg- 
ram  V.  Seaboard  Air  Line  Ry.  Co.,  51  S.  E. 
975,  976,  139  N.  C.  303,  4  Ann.  Cas.  214. 

Each  of  the  words  "wantonness,"  "will- 
fulness," and  "recklessness,"  embodies  the 
element  of  malice,  either  express  or  implied, 
and  are  in  law  substantially  the  equivalent 
of  each  other,  in  so  far  as  they  give  rise  to 
an  action  based  upon  punitive  damages. 
Hull  V.  Seaboard  Air  Line  By.,  57  S.  B.  28, 
76  S.  C.  278  (citing  Pickett  v.  Southern  R, 
Co.,  Carolina  Division,  48  S.  E.  466,  69  S.  C. 
445). 


'  A  complaint,  in  an  action  for  injuries  to 
a  passenger  while  alighting  from  a  train, 
which  alleges  that  plaintiff,  urged  by  the 
"willful,"  "unlawful,"  and  "reckless"  injunc- 
tions of  the  conductor,  and  in  obedience  to 
his  directions,  proceeded  to  alight  from  the 
train  while  in  motion,  and  in  so  doing  was 
injured,  does  not  charge  negligence,  but 
charges  willfulness ;  the  word  "unlawful"  as- 
signing no  specific  legal  character  to  the 
acts  alleged,  and  the  word  "reckless"  being 
equivalent  to  "willful."  Crosby  v.  Seaboard 
Air  Line  By.,  61  S.  E.  1064,  1067,  81  S.  C.  24. 

"Recklessness"  and  "wantonness'*  are 
stronger  terms  than  mere  or  ordinary  negli- 
gence, and  mean  a  disregard  of  security 
equivalent  to  bad  faith  and  a  willful  or  mali- 
cious disposition  to  injure.  To  constitute 
wantonness,  there  must  be  a  design,  purpose, 
or  intent  to  do  wrong,  or  cause  the  injury, 
though  recklessness  amounting  to  kn  utter 
disregard  of  consequences  will  supply  the 
place  of  a  specific  intent  Chicago,  R.  I.  & 
P.  B.  Co.  V.  Lacy,  j97  Pac.  1025,  1027,  78 
Kan.  622. 

BECKI1E88  BTATEMSRT 

In  Derry  v.  Peek,  14  App.  Cas.  337,  Lord 
Herschell  thus  explained  what  is  meant  by  a 
"statement  made  recklessly  or  without  care" : 
"To  make  a  statement  careless  whether  it  be 
true  or  false  and  therefore  without  any  real 
belief  its  truth  appears  to  me  to  be  an  essen* 
tlalljr  different  thing  from  making  through 
want  of  care  a  false  statement  which  is  never- 
theless honestly  believed  to  be  true."  Don- 
nelly v.  Baltimore  Trust  ft  Guarantee  Ca» 
61  Atl.  301,  306,  102  Md.  1. 

RECLAMATION 

Drainage    of    land    distlngoished,    see 
Drainage  of  Land. 

The  word  "reclamation"  in  Pol.  Code,  i 
3481,  providing  that  owners  desiring  to  have 
their  lands  set  off  from  a  reclamation  dis- 
trict must  show  to  the  board  of  supervisors 
that  the  land  sought  to  be  excluded  is  ca- 
pable of  an  independent  reclamatiou,  means 
practical  protection  from  probable  dangers, 
and  does  not  mean  absolute  protection  from 
all  dangers,  and  where  a  district  may  prop- 
erly be  classed,  under  the  evidence,  as  one 
in  \^hich  the  land  has  been  reclaimed,  own- 
ers are  not  entitled  to  relief  under  the  stat- 
ute. Inglin  V.  Snider,  127  Pac.  60,  62,  103 
Cal.  747. 

"The  term  'drainage  of  land*  has  prac- 
tically the  same  application  as  'reclamation* ; 
the  one  is  the  means  employed,  the  other  the 
result."  Lagnna  Drainage  Dist  v.  Charles 
MarUn  Co.,  77  Pac.  933,  935,  144  Cal.  209. 

REGULMATION  ACT 

As  revenue  law,  see  Revenue  Law* 
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RSOJJkMATXOH  X>ZS  XBICT 

As  corporation,  see  Corporation* 

As  Dianidpal  corporation,  see  Municipal 

Corporation. 
As  public  corporation,  see  Public  Corpor- 
ation. 

While  ^'reclamation  districts"  are  some- 
times called  '^qnasi  corporations,"  it  would 
perhaps  be  more  accurate  to  say  that  they 
are  not  corporations  at  aU,  but  are  so  daaaed 
because  of  the  many  presumptions  and  ndes 
which  apply  to  corporations  and  have  been 
made  applicable  to  them.  They  are  public 
agencies  which  would  cease  to  exist  when  the 
policy  of  the  state  has  changed,  so  that  they 
are  no  longer  required  or  when  there  is  no 
further  function  for  them  to  perform.  Rec- 
lamation Dlst.  No.  70  v.  Sherman,  105  Pac. 
277,  280,  11  Cal.  App.  399  (citing  People  ex 
reL  Van  Loben  Sels  v.  Reclamation  Dlst  No. 
551,  148  Pac.  1016,  117  CaL  121). 

RECOGNITION 

See  General  Recognition* 

RECOGNIZANCE 

See  Moneys  Recovered  on  a  Recogniz- 
ance. 
See,  also.  Statutory  Undertaking. 

A  "recognizance'*  is  an  obligation  of  rec- 
ord entered  into  before  a  court  or  other  duly 
authorized  officer,  conditioned  to  do  some  act 
required  by  law,  which  is  therein  specified. 
Calhoun  V.  Gray,  131  8.  W.  478,  481,  150  Mow 
App.  501.  A  "recognizance"  is  where  the 
prisoner  and  his  recognizors  appear  before 
the  court  or  Justice  and  acknowledge  them- 
selves to  be  indebted  to  the  state  in  a  cer- 
tain sum,  on  a  certain  condition,  which  is  en- 
tered on  the  record  and  thereby  becomes  a 
part  of  it  While  the  writing  may  not  be  In 
the  form  of  a  recognizance,  yet,  under  our 
statute,  it  cannot  be  quashed  for  informality, 
if  it  possess  the  essentials  of  a  recognizance. 
*'It  differs  from  a  ball  bond  merely  in  the 
nature  of  the  obligation  created,  the  former 
being  an  acknowledgment  of  record  of  an  ex- 
isting debt,  while  the  latter,  which  is  attest- 
ed by  the  signature  and  seal  of  the  obligor, 
creates  a  new  obligation."  State  v.  Dorr,  58 
8.  £.  120,  122,  59  W.  Va.  188,  5  U  R.  A.  (N, 
S.)  402,  115  Am.  St  Rep,  915. 

A  "recognizance"  is  an  obligation  of  rec- 
ord in  the  case,  and  the  cognlzors  thereby 
voluntarily  submit  themselves  to  the  Juris- 
diction of  the  court  as  parties  with'  respect 
to  proceedings  for  estreat  '  State  v.  Johnson, 
57  S.  E.  846,  847,  77  S.  C.  252. 

A  "recognizance"  is  part  of  the  record  in 
which  it  is  taken.  It  is  an  obligation  of  rec- 
ord and  thus  Imports  verity.  Tully  v.  Lew- 
its,  98  N.  Y.  Supp.  829,  833,  50  Misc.  Rep. 
35a 
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In  order  to  create  a  valid  ^recognizance,** 
it  is  essential  that  the  defendant  and  his 
sureties  in  some  manner  should  acknowledge 
the  obligation  in  the  presence  of  the  courts 
but  this  may  be  done  orally  as  well  as  in 
writing,  so  that  a  written  instrument  reciting 
that  the  principal  and  surety  appeared  per- 
sonally before  the  police  Justice  and  acknowl- 
edged themselves  severally  Indebted  to  the 
state  in  the  sum  of  |200,  to  be  void  if  the 
principal  personally  appeared  to  answer  the 
offense  of  selling  liquor  to  minors,  duly  sign- 
ed, witnessed,  and  filed,  was  a  proper  "re- 
cognizance." Thomson  v.  State,  118  N.  W. 
330,  831,  82  Neb.  634. 

When  it  is  said  by  the  court,  in  State  v. 
Mills,  19  N.  C.  552,  that  a  "recognizance  is 
in  the  nature  of  a  conditional  Judgment,  sub- 
ject only  to  such  matters  of  legal  avoidance 
as  may  be  shown  by  plea,  or  to  such  matters 
of  relief  as  may  induce  the  court  to  remit  or 
mitigate  the  forfeiture,"  it  was  not  intended 
that  a  denial  of  the  truth  of  the  record  could 
be  thus  set  up  by  way  of  plea  or  answer  to 
a  scire  facias.  The  entry  of  the  forfeiture  of 
a  recognizance  in  a  criminal  case  cannot  be 
contradicted  by  an  answer  or  a  plea  to  a 
scire  facias  issued  to  enforce  the  forfeiture. 
State  V.  Morgan,  48  S.  E.  604,  606,  136  N.  0. 
593. 

RECOMMENCE 

The  "renewal"  of  a  conspiracy  means  to 
begin  it  again;  to  "reoemmeace"  it;  to  repeat 
it  Each  renewal  is  a  new  offense;  a  repeti- 
tion, it  is  true,  of  a  former  one,  but  still  an 
offense  for  which  an  indictment  would  lie. 
Commonwealth  v.  Bartilson,  85  Pa.  482,  487. 

RECOMMEND 

Const  art  10,  |  2,  provides  that  all  other 
officers  whose  "election  or  appointment"  is 
not  provided  for  by  the  Constitution  shall  be 
elected  or  appointed  as  the  Legislature  di- 
rects. Election  Law  (ConsoL  Laws  1909,  c. 
17)  i  190,  creates  a  board  of  elections  in  ev- 
ery first  class  city  of  four  persons.  Section 
191  requires  such  commissioners  of  elections 
to  be  appointed  by  the  mayor  and  any  va- 
cancy to  be  filled  by  him.  Section  193  pro- 
vides that  the  mayor  of  New  York  City  shall 
appoint  four  persons  as  commissioners,  not 
more  than  two  of  whom  shall  belong  to  the 
same  political  party.  Section  194  provides 
that  the  chairmen  of  the  county  committees 
within  New  York  and  Kings  counties  of  each 
of  the  two  political  parties  polling  the  high- 
est and  next  highest  number  of  votes  shall 
file  with  the  mayor  of  New  York  City  a 
certificate  in  the  form  stated,  each  of  which 
four  certificates  shall  certify  the  name  of  a 
qualified  voter  who  is  recommended  as  a 
proper  person  to  be  appointed  for  election 
commissioner,  and  the  certificate  certifies  that 
the  person  named  is  a  proper  person  to  be  ap- 
pointed commissioner,  and  that  the  signer 
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does  "hereby  recommend"  his  appointment 
Section  ld5  proTldes  that,  in  case  of  a  va- 
cancy, the  chairman  of  the  party  committee 
shall  file  with  the  mayor  a  certificate  certify- 
ing and  "recommending"  the  name  of  a  per- 
son for  commissioner.  Const,  art  2,  §  6,  pro- 
vides that  all  laws  creating  boards  charged 
with  registering  voters  or  distribnUng  ballots 
shall  secure  equal  representation  of  the  two 
political  parties  holding  the  highest  number 
of  votes,  and  such  boards  shall  be  appoint- 
ed as  the  Legislature  may  direct  Held,  that 
section  194  did  not  require  the  mayor  of  iNew 
York  City  to  appoint  one  as  commissioner  of 
elections  who  was  recommended  by  the  chair- 
man of  a  county  committee  of  Kings  coun- 
ty; the  mayor  not  being  limited  to  persons 
so  certified  in  making  appointments.  In  re 
Kane,  129  N.  Y.  Supp.  280,  285,  144  App. 
Div.  196. 

In  wiU 

The  words  "desire,"  "request,"  "recom- 
mend," "hope,"  "not  doubting"  used  by  testa- 
tor in  a  will  to  express  his  desire  that  the 
executor  will  conduct  a  fund  in  a  specified 
manner,  testator  having  power  to  command, 
will  not  be  construed  as  precatory  only,  but 
as  commands  clothed  in  the  language  of  civil- 
ity, and  to  impose  on  the  executor  an  enforce- 
able duty,  sufficient  to  create  a  trust  Trus- 
tees of  Pembroke  Academy  v.  Epsom  School 
Dist,  75  Ati.  100,  101,  75  N.  H.  408,  37  L.  R. 
A.  (N.  S.)  646. 

RECOBCMENDATION 

Reference  synonymous,  see  Reference. 

RECONCim 

The  words  "reconciliation  and-  amity," 
in  a  will  whereby  testator  made  a  devise  to 
certain  persons  in  case  "reconciliation  and 
amity"  should  take  place  between  them  and 
.  testator's  brothers  and  sisters,  import  a  men- 
tal state  rather  than  an  active  condition  of 
association,  which  mental  state  is  hard  to  es- 
tablish except  by  declarations  of  the  parties 
in  interest  Alexander  v.  Page  (Ky.)  101  S. 
W.  346,  347. 

RECONDITIONED 

Cotton  in  a  bale  Is  "reconditioned"  by 
loosening  the  ties,  removing  the  packing,  and 
pulling  or  picking  the  damaged  part  of  the 
cotton  from  the  outside  of  the  bale.  South- 
em  Ry.  Co.  V.  Jones  Cotton  Co.,  62  South. 
899,  900,  167  Ala.  576. 

RECONSTRUCT— RECONSTRUCTION 

The  word  "reconstructed,"  in  Act  March 
11,  1903  (Sess.  Laws  1903,  p.  244,  c  29,  art 
2),  providing  that  bridges  may  be  constructed, 
repaired,  or  "reconstructed"  across  any 
stream  in  the  territory,  as  provided  in  the 
act,  is  used  in  its  ordinary  acceptation,  and 
means  to  rebuild;    to  construct  again.     Mc- 


Millan V.  Board  of  Com'rs  of  Payne  Gotoity, 
79  Pac.  898,  900,  14  OkL  659. 

The  word  "reconstructing"  In  Rev.  St. 
1909,  f  9411,  authorizing  the  repairing  of 
streets  or  reconstructing  the  same  by  the 
proper  officer  or  committee  on  improvements, 
is  used  in  its  restricted  sense,  and  is  some- 
what synonymous  with  the  word  "repairing,** 
and  is  not  used  in  its  comprehensive  sense  as 
meaning  to  rebuild  or  construct  again.  Noel 
V.  Town  of  Lees  Summit,  148  S.  W.  194,  196, 
166  Mo.  App.  114. 

Where,  under  a  single  ordinance,  a  new 
pavement  is  to  be  laid,  and  the  old  curbing 
and  guttering  must  be  reset  and  replaced  in 
part,  the  curbing  and  guttering  are  "recon- 
struction work,"  though  the  contractor  is  re- 
quired to  utilize  serviceable  old  curb  and  gut- 
ter stones,  and  not  "repair  work,"  within 
Rev.  St  1899,  {  5681  [Ann.  St  1906,  p.  2892], 
providing  that  the  cost  of  repair  of  curbing 
or  guttering  shall,  when  not  done  by  th^  own- 
er liable  therefor  in  the  first  Instance,  be  paid 
out  of  the  general  revenue  of  the  city,  and  the 
cost  of  the  curbing  and  guttering  was  prop- 
erly included  in  special  tax  bills.  Rackliffe 
V.  Duncan,  108  S.  W.  1110,  1112, 130  Mo.  App. 
695. 

Where  a  portion  of  an  old  turnpike  road, 
by  the  extension  of  the  limits  of  a  city,  was 
included  within,  and  became  a  public  way  of, 
the  dty,  and,  as  such,  had  a  few  repairs 
made  on  It,  the  regrading  and  paving  of  the 
road  was  an  "original  construction"  of  the 
street  within^  St  1894,  §  2833,  making  lot 
owners  liable  for  the  costs  of  the  "original 
construction,"  and  the  city  liable  for  costs  of 
"reconstruction,"  of  streets.  McHenry  y.  SeK 
vage,  35  S.  W.  645,  99  Ky.  232« 

Repair  diatijiiniislK«d 

Repair  as  including,  see  R^>airi— Repairs. 

** 'Construct'  means  to  build;  *recon- 
stmcf  means  to  rebuild,  to  build  over  again; 
and  a  street  is  not  reconstructed  by  'being  re- 
surfaced either  in  whole  or  in  part"  "Web- 
ster defines  'repair'  as  to  restore  to  a  sound 
or  good  state  after  decay,  injury,  dilapida- 
tion, or  partial  destruction,  as  to  repair  a 
house,  a  wall,  or  a  ship.  He  defines  'recon- 
struction' as  to  construct  again,  to  rebuild." 
Where,  after  a  street  which  had  been  paved 
with  asphalt  at  the  expense  of  abutting  own- 
ers had  fallen  into  disrepair,  the  city  passed 
an  ordinance  directing  that  it  be  reconstruct- 
ed with  asphalt  pavement  in  accordance  with 
the  ordinance,  in  so  far  as  It  related  to  resur- 
facing streets  with  asphalt  paving,  so  that  the 
entire  improvement  consisted  merely  of  relay- 
ing a  new  three-inch  asphalt  surface  on  the 
original  macadam  base,  without  disturbing  the 
same,  the  work  did  not  constitute  a  "recon- 
struction" of  the  street,  but  was  a  mere  "re- 
pair" thereof,  for  which  the  city  was  solely 
responsible.  City  of  Covington  v.  Bullock, 
103  S.  W.  276,  277,  126  Ky.  236  (quoting  and 
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adopting  the  definition  in  Levi  t.  Coyne,  67 
S.  W.  790,  22  Ky,  Law  Rep.  4»3). 

A  contract  called  for  tbe  paving  of  a 
street  to  be  constructed  with  a  stone  curb- 
ing,  with  a  foundation  of  broken  stone  and 
sand,  and  a  six-inch  concrete  snperstructnre 
thereon,  with  a  surface  layer  of  two  inches 
of  asphaltum,  to  be  kept  in  ''repair**  by  the 
contractor  for  seven  years.  After  its  oon^le- 
tlon  and  use  it  soon  became  perforated  with 
holes,  which  the  contractor  undertook  to  re- 
pair by  patchwork.  The  condition  of  the  as- 
phalt surface  continued,  however,  to  grow 
worse,  greatly  interfering  with  the  use  of  the 
street  Experts  reported  that  it  was  in  the 
interests  of  economy  and  business  Judgment 
to  relay  the  entire  surface  asphaltum  coat- 
ing. Held,  that  as  applied  to  the  whole  pave- 
ment as  a  unit  this  resurfacing  was  of  the 
nature  of  repair  work.  Plaintiff's  contention 
was  that  the  work  was  "reconstruction"  and 
not  "repair."  The  court  says  that  it  may  be 
conceded  that  there  are  some  varying  shades 
of  difference  in  the  general  term  "repair," 
but  there  is  none  more  apt  and  comprehensi- 
ble than  the  accepted  dictionary  definition: 
'To  restore  to  a  sound  or  good  state  after 
decay,  injury,  dilapidation,  or  partial  destruc- 
tlon."  "Reconstruction"  is  "to  construct 
again,  to  rebuild,  to  remodel,  to  form  again 
or  renew."  It  would  therefore  follow  that  to 
constitute  a  work  of  reconstruction  of  the 
pavement  would  involve  the  rebuilding  of  the 
whole  unit,  including  the  concrete  foundation 
as  well  as  the  asphalt  surface,  to  say  nothing 
of  the  curbing.  "Repair  is  'restoration  to  a 
sound,  good,  or  complete  state  after  decay, 
injury,  dilapidation,  or  partial  destruction.' 
Reconstruction  is  'the  act  of  constructing 
again.'  Reproduction  is  'repetition/  er  the 
act  of  reproducing.'  These  definitions  are  in- 
structive in  bringing  home  to  the  mind,  that 
repair  carries  with  it  the  idea  of  restoration 
after  decay.  Injury,  or  partial  destruction, 
and  that  reconstruction  or  reproduction  car- 
ries with  it  the  idea  of  complete  construction 
or  production  over  again."  American  Bond- 
ing Co.  V.  aty  of  Ottumwa,  137  Fed,  572,  579, 
70  C.  C.  A.  270  (citing  Goodyear  Shoe  Ma- 
chinery Co.  V.  Jackson,  112  Fed.  146-150,  50 
C.  C.  A.  159,  163,  55  L.  R.  A.  692). 

Buffalo  City  Charter,  |  288  (Laws  1891, 
p.  200,  c.  105,  as  amended  by  Laws  1901,  p. 
661,  c.  228,  I  8),  requires  the  owner  or  occu- 
pant of  premises  to  lay  and  relay  sidewalks 
whenever  ordered,  and  to  keep  the  sidewalk 
In  good  repair.  It  also  requires  the  public 
works  commissioner  to  notify  the  owner  or 
occupant  of  any  premises  in  front  of  which 
any  such  work,  except  the  removal  of  stone 
and  ice,  and  the  repair  of  sidewalks,  shall  be 
required  to  be  done,  and,  if  the  same  is  not 
done  by  the  owner  or  occupant  within  10 
days,  it  shall  be  done  by  the  city  and  the  ex- 
pense assessed  against  the  property.  There 
was  a  plank  sidewalk  five  feet  wide  in  front 
of  plaintHTfl  premises,  which  plaintiff  was  di- 


rected to  repair,  and,  after  he  had  failed  to 
do  80,  the  commissioner  caused  the  entire 
walk  to  be  removed,  and  constructed  a  new 
concrete  walk  17%  feet  wide.  Held,  that  the 
construction  of  such  new  walk  was  not  a  "re- 
pair," but  was  a  "reconstruction,"  which  the 
commissioner  had  no  authority  to  make  ex- 
cept pursuant  to  a  resolution  of  the  city  coun- 
cil after  notice  to  the  property  owner  and  an 
opportunity  to  be  heard.  Konowalski  v.  City 
of  Buffalo,  115  N.  Y.  Supp.  467,  468,  131  App. 
Dlv.  465. 

In  a  suit  to  charge  land  with  tax  bills, 
defendants  could  not  contend  that  the  work 
was  repair  work  chargeable  to  the  city  in- 
stead of  work  of  "reconstruction"  chargeable 
to  tiie  abutting  owner,  on  the  ground  that  the 
contractors  had  repaired  holes  and  cuts  in 
the  concrete  foundation  beneath  the  surface 
of  the  pavement  which  was  being  recon- 
structed, where  such  repairs  were  paid  for 
by  the  city.  Perkinson  v.  Schnaake,  83  S.  W. 
301,  302,  108  Mo.  App.  255. 

"To  reconstruct"  Is  to  construct  and 
build  again.  One  who  only  assumes  an  ob- 
ligation to  repair  a  house  could  not  be  requir- 
ed to  tear  it  down  and  rebuild  it  Attorney 
General  ex  rel.  Gibson  v.  Board  of  Sup'rs  of 
Montcalm  County,  104  N.  W.  792,  795,  141 
Mich.  590  (quoting  and  adopting  definition  in 
Board  of  Com'rs  of  White  County  v.  Gwin, 
80  N.  E.  237,  136  Ind.  562,  22  L.  R.  A.  402). 

Where,  under  a  single  ordinance,  a  new 
pavement  is  to  be  laid  and  the  old  curbing 
and  guttering  must  be  reset  and  replaced  in 
part,  the  curbing  and  guttering  are  "recon- 
struction" work  and  not  repair  work  withlii 
Rev.  St  1899,  §  5681,  providing  that  the  cost 
of  repair  of  curbing  or  guttering  shall,  when 
not  done  by  the  owner  liable  therefor  in  the 
first  instance,  be  paid  out  of  the  general  rev- 
enue of  the  city^  and  the  cost  of  the  curbing 
and  guttering  was  properly  included  In  spe- 
cial tax  bills.  Rackliffe  v.  Duncan,  108  S.  W. 
1110,  1112,  130  Mo.  App.  695. 

RECONVERSION 

Though  a  will  may  convert  land  into 
money,  the  subsequent  acts  of  the  beneficiaries 
may  reconvert  the  subJect-mater  into  land; 
"reconversion"  being  an  imaginary  process  by 
which  a  prior  constructive  conversion  is  an- 
nulled and  the  converted  property  restored, 
in  contemplation  of  law,  to  its  original  state 
— such  reconversion  being  exercised  before  the 
property  is  actually  converted.  NaU  v.  Nail, 
147  S.  W.  1006,  1008.  243  Mo.  247. 

RECORD 

'  See  Apparent  on  the  Face  of  the  Record; 
Complete  Record;  Contract  of  Record; 
Counsel  of  Record;  Court  Not  of  Rec- 
ord; Court  of  Record;  Court  Record; 
Debt  of  Record;  Duly  Admitted  to 
Record;    Estoppel  by   Record;    Facts 
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..  Sflkowxi  by  the  Record;  Inferior  Ooii]:t 
Qt  Record;  Irregular  Records;  Judi- 
cial Record;'  Marriage  Bond  Record; 
MUang  Records;  Nul  Tlel  Record;  Of 
Record;  Original  Record;  Owner  of 
Record;  Public  Record;  Remittitur  of 
Record, 

Any  record,  see  Any. 

Entered  of  record,  see  Enter — Entry  (In 
Practice). 

Error  apparent  on  face  of  record*  see 
Error  Apparent 

Face  of  the  record,  see  Face. 

Make  record,  see  Make. 

Such  record,  see  Such. 

A  "record"  is  a  memorial  or  history  of 
judicial  proceedings  in  a  case,  commencing 
with  the  writ  or  complaint  and  terminating 
with  the  Judgment ;  and  only  the  records  of 
magistrates  which  are  made  in  the  cotrse  of 
Judicial  duty  are  of  force.  State  v.  Houle- 
han,  83  Atl.  1106,  1107,  109  Me.  281. 

The  original  files  in  a  prosecution  before 
a  Justice  of  the  peace  for  assault  and  theft, 
together  with  the  mittimus  addressed  to  the 
officer  on  conviction  and  sentence,  do  not  con- 
stitute a  **record."  McVeigh  y.  Ripley,  58 
Atl.  701,  702,  77  Conn.  136. 

The  "record**  proper  in  a  criminal  action, 
under  the  Oklahoma  statutes  includes  the  in- 
formation, the  plea  of  the  defendant,  the  ver- 
dict of  the  Jury,  the  sentence  of  the  court,  the 
instructions  given  by  the  court,  and  those  re- 
quested by  the  defendant,  together  with  all 
imlorsements  mad^  thereon.  Chandler  v. 
State,  105  PaC.  375,  876,  8  Okl.  Or.  254 ;  Ras- 
berry  V.  State,  103  Pac*  865,  870,  4  OkL  Cr. 
618. 

The  "record"  in  a  criminal  case  includes 
a  statement  of  .the  time  and  place  of  holding 
court,  the  Indictment  or  information,  with 
the  indorsement  thereon,  the  arraignment, 
the  plea  of  the  accused,  the  impaneling  ol|  the 
Jury,  the  verdict,  and  the  Judgment  of  the 
court;  and  a  motion  in  arrest  of  judgment 
will  be  sustained  only  when  It  is  patent  on 
the  face  of  the  record  that  there  has  been 
some  irregularity  in  relation  to  one  of  the 
above-enumerated  steps  of  the  proceeding. 
State  V.  McCrocklin,  57  South.  645,  646,  130 
La.  106. 

The  word  "record,"  as  used  In  Ky.  St. 
1903,  i  1130,  providing  that  one  convicted 
three  times  of  felony  shall  be  confined  in  the 
penitentiary  for  life,  but  Judgment  for  the 
increased  penalty  shall  not  be  given  unless 
the  Jury  find,  from  the  record  and  other  com- 
petent evidence,  the  fact  of  former  convic- 
tions, was  not  li^tended  to  include  the  whole 
record,  but  merely  the  verdict  and  Judgment 
of  conviction  and  of  the  sentence,  and  hence 
the  indictment  in  the  cases  in  which  former 
convictions  were  had  cannot  be  read  in  evi- 
dence, nor  argument  permitt;ed  therepp.    Tail, 


T.  Commonwealth,  HO  S.  W.  425,  428,  S3  Ky. 
Law  Rep.  541. 

The  indictments  against  a  person  are 
'*reoordB  or  documents-  filed  In  a  public  oflice 
under  authority  of  law."  Code  Or.  Proc.  § 
272;  Code  Civ.  Proc.  9  866.  They  are  the 
property  of  the  state,  and  a  willful  and  unlaw- 
ful removal  of  them  constitutes  a  crime  un- 
der Pen.  Code,  %  94.  People  r.  Mills,  70  N.  B. 
786,  789,  178  N.  Y.  274,  67  U  R.  A.  131. 

Where  the  record,  defined  by  Pen.  Code,  i 
2229,  as  including  the  indictment,  a  copy  of 
the  minutes  of  the  plea  and  of  the  trial,  the 
charge  given  or  refused,  and  the  indorse-, 
ments  thereon,  and  a  copy  of  the  Judgment, 
is  included  in  the  bill  of  exceptions,  and  not 
certified  up  by  the  clerk  as  the  record,  as 
required  by  section  2281,  the  merits  of  the  ap- 
peal cannot  be  considered.  State  t.  Farriss, 
87  Pac.  177,  34  Mont  424. 

Oral  instructions  are  not  a  part  of  the 
"record"  under  a  statute  requiring  the  charge 
to  <  be  given  in  writing  and  filed  with  the 
derk  as  a  part  of  the  "record"  on  request 
of  either  party.  Casto  v.  Murray,  81  Pac. 
888,  47  Or.  57. 

The  record  proper  in  civil  cases  consists 
of  the  process  and  return,  the  pleadings,  and 
the  verdict  Smith  v.  Moseley,  187  S.  W. 
971,  974,  234  Mo,  48a 

Under  Court  <ind  Practice  Act  1905,  J  474 
<Oto  Laws  1909,  «.  298,  f  1>,  providing  that, 
when  the  constitutionality  of  an  act  shall  be 
brought  in  question  on  the  record,  the.  court 
shall  forthwith  certify  the  question  to  the 
Supreme  Court,  the  constitutionality  of  an 
act  is  brought  in  question  on  the  record  where 
the  constitutionality  of  a  statute*  is  clearly 
questioned  by  the  allegation  of  any  pleading, 
or  by  any  cither  formal  objection  filed  in  the 
case,  and  the  cotirt  must  certify  the  question, 
and  where  a  bill  in  equity  attAcks  the  consti- 
tutionality of  an  act  a  certification  is  not  pre- 
mature, because  made  before  issue  has  been 
Joined  on  the  allegation  of  unconstitutional- 
ity, or  while  there  remains  the  possibility 
that  the  case  may  be  disposed  of  without'  ref- 
erence to  the  constitutional  question;  the 
word  "record"  not  requiring  a  completed "  rec- 
ord of  the  case,  which  is  the  orderly  history 
of  a  Case  from  beginning  to  end.  Blais  v. 
Franklin,  75  Ati.  399,  402,  30  R.  I.  418. 

The  record  on  appeal  consists  of  the 
Judgment  roll  and  the  bill  of  exceptions  as 
settled,  signed,  and  certified  to  by  the  Judge, 
and  a  document  presumably  sent  up  from  the 
county  clerk's  office,  together  with  the  record 
purporting  to  be  a  notice  of  intention  to  move 
for  a  new  trial,  but  not  referred  to  in  the  bill 
of  exceptions,  cannot  be  considered.  Walker 
Bros.  Y.  SkUris,  98  Pac.  114,  119,  34  Utah, 
353. 

The  "record"  in  a  case  at  law  consists  of 
tihe  record  proper  and  the  bill  of  exceptions. 
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Hanaon  t.  AadenoOp^m  GL  W.  7S6,  ftl  .Aric. 
44a 

The  ^abetract"  is  the  '^record**  on  which 
the  court  on  appeal  determinee  a  case,  and  It 
only  refers  to  the  original  record  when  there 
is  a  conflict  in  the  abstracts  presented  by  the 
parties,  and  where  It  appears  from  the  Jour- 
nal of  the  Supreme  Court  that  the  bill  of  ex- 
ceptions was  withdrawn  and  amended  by  in- 
serting exceptions  therein,  but  no  change  was 
made  in  the  abstract,  the  court  must  be  gov- 
erned entirely  by  Hie  abstract  State  t.  Har- 
bour, 129  N.  W.  565,  667,  568,  27  S.  D.  42. 

The  ''record"  on  appeal  in  criminal  cases 
embraces  only  the  summons  or  indictment, 
pleadings  (in  civil  cases),  verdict,  and  judg- 
ment State  V.  Matthews,  55  B.  B:  842,  343, 
142  N.  C.  621  (quoting  and  adopting  the  defi- 
nition in  Thornton  v.  Brady,  5  S.  B.  910,  190 
N.  C.  38). 

As  used  in  the  rule  that  an  action  in 
equity  to  remove  a  cloud  on  title  can  be  main- 
tained only  when  some  evidence  extrinsic  to 
the  record  is  necessary  to  show  its  invalidity, 
the  word  "record**  means,  not  merely  the  rec- 
ord of  the  instrument  of  conveyance  or  lien 
on  which  the  adverse  claim  may  be  baled, 
but  where  such  an  instrument  is  the  result  of 
Judicial  proceedings,  the  entire  record  of  such 
proceedings.  Rumble  v.  Smith,  121  J^,  X. 
Supp.  501,  502,  66  Misc.  Rep.  298. 

Under  Bums^  Ann.  St  1908,  If  681,  690, 
relating  to  appeals,  and  providing  for  the  fil- 
ing of  a  transcript  of  the  record  in  the  Su- 
preme Court,  a  "record  for  appeal**  ordinarily 
consists  of  a  copy  of  all  papers,  entried,  and 
proceedings  in  the  lower  court,  or  so  much 
thereof  as  appellant  in  writing  requests^  duly 
certlfled  and  sealed,  and  any  original  paper, 
document,  or  entry  incorporated  in  the  tran- 
script will  be  disregarded,  unless  express 
statutory  authority  for  embracing  it  exists. 
Corless  v.  State,  87  N.  B.  129,  88  N«  B.  839, 
172  Ind.  257. 

Where  a  summons,  dated  Au^st  15th, 
and  served  August  22d,  required  defendants 
to  appear  on  October  15th,  and  an  appeal  was 
taken  from  an  interlocutory  order  appointing 
a  receiver  in  vacation,  the  transcript  being 
filed  in  the  Supreme  Ck>urt  August  22d,  there 
could  be  no  "appearance**  by  defendants  until 
after  the  appeal  was  taken,  within  Bums* 
Ann.  St  1908,  §  691,  providing  that  certain 
documents  shall  be  deemed  part  of  the  record, 
except  a  summons  for  defendant,  when  all  the 
persons  named  in  it  have  appeared  to  the  ac- 
tion; and  hence  the  summons  and  return 
thereon  are  part  of  the  record,  especially  in 
view  of  section  663,  providing  that  any  plead- 
ing or  paper  filed,  or  offered  to  be  filed,  shall 
be  a  part  of  the  record,  etc  Marshall  v. 
Matson,  86  N.  E.  339,  342,  171  Ind.  238. 

Tile  docket  entries  of  the  trial  court 
showing  orders  granting  motions  for  new 
trial  unless  defendant  consented  to  entry  of 


Judgment  fo/r  certain  sums,  jsnppleraented  by 
an  agreed  statement  of  the  parties  sanctioned 
by  the  Judge,  constitute  the  "record**  until 
formally  extended;  and,  where  the  entire 
proceedings  are  set  forth,  any  question  of  law 
disclosed  may  be  reviewed.  Shanahan  v. 
Boston  &  N.  St  By.  Co.,  79  N.  B.  751.  193 
Mass.  412. 

As  used  in  Oode,  (  5462,  requiring  the 
Siq;>reme  Court  to  examino  the  'i^ecord*'  with- 
out regard  to  technical  ercors  or  defects' 
which  do  not  affect  the  substantial  rights  of 
the  parties,  and  to  render  such  Judgment  on 
the. record  as  the  law  demands,  the  word 
"record**  means  that  upon  which  the  cause 
is  submitted.  This  may  be  on  transcript  of 
all  the  papers  in  the  case  on  file  save  those 
returned  by  a  committing  magistrate  and  by 
entries-  in  the  record  beok,  but  does  not  in- 
clude the  evidence.  State  v.  Blodgett  121  N. 
W.  685,  689,  143  Iowa,  578,  21  Ann.  Cas.  231 
(citing  Code,  |  5450;  Harriman  v.  State, 
[Iowa]  2  G.  Greene,  271). 

The  word  "record,**  as  used  in  Rev.  St 
I  5403,  making  it  a  criminal  offense,  to  steal 
or  destroy  any  reoord,  etc.,  of  a  court  of  Jus- 
tice or  any  paper  document  or  record  filed 
or  deposited  in  any  pubUc  odce,  is  not  lim- 
ited to  the  technical  common-law  records  of 
courts  as  enrolled,  nor.  to  technical  docu- 
ments, but  is  used  in  the  common  and  ordi- 
m^ry  sense,  and  Includes  an  origlnaX  papejr 
qv  document,  which,  though  not;  fpread  upon 
the  record  books,  is  treated  ai|  a  "record'*  of 
what  It  contains.  Mclnerney  .v.,  United 
States,  143  Fed.  729,  732,  733,  74/C.  C  A. 
655.  ... 

The  "record**  forseview  of  a  final  order  of* 
the  corporation  oommlsslon  oonslstsof  a  cer- 
tification of  all  the  facti  upon  which  the  action 
appealed  from  was  based,  .and  whieh  may  be 
essential  fbr  the  proper  dedaion  4>f  the  ap- 
peal, together  with  such  evidence  introdoeed 
before  or  considered  by  the  .cojQuip^^Qnr  as 
may  be  selected,  specified,  and  required  to  be 
certified  by  any  party  in  Interesnt,  as  well  as 
such  other  evidence  so  introduced  or  consid- 
ered as  the  commission  may  deen^  proper, 
and  also  a  written  statement  of  the  rea- 
sons upon  which  the  action  sought  to  be  ap- 
pealed from  is  based.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Love,  99  Pac  1081,  1083,  23  Okl. 
192. 

A  sufficient  compliance,  with  general  or- 
der No.  36  (18  Sup.  Ct  lJ)r  providing  that  ap- 
peals under  the  bankrupt  act  from  the  Su-: 
preme  Court  shall  be  taken  within  30  days 
after  Judgment  and  that  the  court  below 
shall,  at  or  before  the  time  of  entering  the 
Judgment,  make  and  file  findings  of  fact  and 
conclusions  of  law,  which,  together  with  the 
pleadings  and  Judgment,  shall  constitute  the 
record,  is  shown  where  the  appeal  was  taken 
within  30  days,  and  the  Circuit  Court  of  Ap- 
peals made  its  findings  of  fact  and  conclu- 
sions of  law  part  of  the  record  by  .an  order 
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made  within  30  days,  directing  tbe  same  to  be 
filed  nimc  pro  tunc  as  of  the  date  of  the  judg- 
ment. Coder  v.  Arts,  29  Sup.  Ct  436,  441, 
213  U.  S.  223,  03  I/.  Ed.  772,  16  Ann.  Cas. 
1008. 

The  "record'*  of  a  board  of  arbitrators, 
creating  a  new  school  district  from  terri- 
tory detached  from  contiguous  districts,  does 
not  Include  the  petition  presented  to  the 
clerk  or  clerks  of  the  district  or  districts  and 
the  notices  posted  before  the  election,  for,  not- 
withstanding their  importance,  the  statute  Is 
silent  as  to  what  disposition  shall  be  made 
of  them,  and  there  is  no  provision  for  th^r 
custody  or  perpetuation,  and  the  sole  and 
only  "record"  of  the  proceedings  of  the  board 
is  the  certificate  of  the  board  of  arbitrators 
forming  a  new  district  School  Dist  No.  2 
V.  Pace,  87  S.  W.  580,  582, 113  Mo.  App.  184. 

OonolnsiTeness 

"Records"  of  judicial  tribunals  as  to 
parties  affected  are  conclusive  as  to  all  mat- 
ters contained  therein  of  which  the  law  re- 
quires a  record,  and  cannot  be  contradicted 
or  varied  by  parol  testimony;  but  there  is 
another  class  of  entries,  sometimes  called 
"records,"  which  are  of  a  public  nature  and 
required  by  law  to  be  kept  by  various  non- 
judicial officers,  which  are  of  a  less  solemn 
nature,  and  are  not  accorded  the  conclusive- 
ness attached  to  judgments  of  courts  of  rec- 
ord. They  are  competent  evidence  of  the 
facts  required  by  law  to  be  recorded,  but  are 
not  conclusive.  They  are  prima  facie  evi- 
dence of  the  facts  required  to  be  recorded. 
And  so,  where  it  is  not  made  the  duty  of  an 
officer  to  indorse  the  date  of  filing  on  docu- 
*  ments,  his  file  mark  is  merely  his  own  pri- 
vate mark,  which  may  be  contradicted  by 
extrinsic  evidence.  Barber  Asphalt  Paving 
Co.  v.  O'Brien,  107  S.  W.  26,  80, 128  Mo.  App. 
267  (quoting  and  adopting  the  definition  in 
Goodrich  V.  Senate,  42  AtL  409,  92  Me.  248). 

Oonnty  reoords 

Section  17  of  the  act  In  relation  to  the 
collection  of  taxes  in  New  Castle  county  (20 
Del.  Laws,  p.  9,  Append.)  provides  that,  if  the 
collector  advertise  for  sale  any  property  in 
which  any  person  other  than  the  one  to  whom 
the  taxes  are  assessed  has  an  interest,  he 
shall,  provided  the  interest  of  such  other 
person  appears  "on  the  records  of  New  Castle 
county,"  leave  notice  of  the  sale  at  the  place 
of  abode  of  such  other  person  a  certain  time 
before  the  sale.  Section  20  provides  that  the 
deed  of  real  estate  sold  for  taxes,  executed 
by  the  collector,  shall  vest  in  the  purchaser, 
subject  to  right  of  redemption,  all  the  estate, 
right,  and  title  the  owner  thereof  had  in  and 
to  it  when  the  taxes  were  assessed,  free  from 
any  interest  or  incumbrance  of  any  person  to 
whom  the  notice  required  by  section  17  was 
given.  Held,  that  "record  of  New  Castle 
county"  means  county  records,  and  does  not 
embrace  records  of  a  city  of  the  county,  so 
that,  though  notice  of  a  tax  sale  was  given 


the  city,  the  tax  deed  did  not  vest  In  the  pur- 
chaser the  title  free  from  the  lien  of  munici- 
pal taxes.  Knowles  v.  Morris  (Del.)  65  Atl. 
782.  786,  6  PennewiU,  76. 

Docket  entries 

The  docket  and  minute  books  of  the 
county  court,  though  records  for  the  purpose 
of  keeping  a  memoranda  of  the  business  that 
is  to  go  before  the  court,  or  has  been  trans- 
acted by  it,  are  not  record  books  in  which  the 
permanent  orders  of  the  court  should  be  re- 
corded or  preserved,  but  such  orders  must  be 
entered  In  the  order  book  of  the  court.  Ralls 
V.  Sharp's  Adm'r,  181  S.  W.  998,  1000,  140 
Ky.  744. 

The  court  or  bench  docket  is  not  a  record 
of  the  court  in  which  Its  official  entries  are 
kept,  but  is  merely  a  docket  for  the  conven- 
ience of  the  court,  and  the  notes  of  the  judge 
are  not  the  record  entries  to  be  incorporated 
in  a  transcript  for  the  appeal  of  the  case,  and 
in  determining  what  the  record  discloses  the 
entries  on  such  docket  may  not  be  considered. 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Johnson, 
93  N.  E.  683,  686,  49  Ind.  App.  126. 

Internal  reTenite  ooUeotor**  oertlfleate 

Shannon's  Code,  |  5573,  provides  that 
duly  certified  copies  of  all  records  and  entries, 
or  other  papers  belonging  to  any  public  office, 
or  filed  to  be  kept  therein,  are  evidence  in  all 
cases.  Section  5576  provides  that  the  term 
"records"  Includes  any  record  of  any  county, 
common-law,  circuit,  etc.,  court  Section  5580 
provides  for  proof  of  judicial  records  of  a 
sister  state.  Section  5583  relates  to  proof  of 
the  acts  of  the  executive  of  the  United  States 
or  of  a  state,  etc.  Section  5584  relates  to 
proof  of  the  proceedings  of  the  Legislature  of 
a  state  or  of  the  United  States,  etc.  Section 
5588  provides  that  the  certificate  of  the  head 
of  any  department  or  bureau  of  the  geneml 
government  is  a  sufficient  authentication  of 
any  paper  or  document  appertaining  or  be- 
longing to  his  office.  Held,  that  none  of 
such  sections  are  broad  enough  to  render  a 
certificate  issued  by  an  internal  revenue  col- 
lector that  a  special  tax  stamp  was  issued 
to  defendant  admissible  in  a  prosecution  for 
selling  Intoxicating  liquors,  under  Acts  1903, 
p.  1079,  c.  355,  §  1,  providing  that,  In  a  prose- 
cution for  selling  intoxicating  liquors  within 
four  miles  of  a  schoolbouse,  the  fact  that 
defendant  has  paid  the  internal  revenue  spe- 
cial tax  as  a  retail  liquor  dealer,  etc.,  shall 
be  prima  facie  evidence  of  sales  within  the 
meaning  of  the  law,  etc.  Bayless  v.  State, 
113  S.  W.  1039,  1040,  121  Tenn.  75. 

Jury  list 

A  list  of  the  names  of  duly  qualified  ju- 
rors drawn  to  serve  at  a  term  of  court  cer- 
tified by  the  sheriff  and  by  the  judge  of  com- 
mon pleas  pursuant  to  P.  L.  1876,  p.  363  (Gen. 
St.  p.  1854,  §  50)  forms  no  part  of  the  "record 
of  the  proceedings  had  upon  the  trial''  within 
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Criminal  Procedure  Act,  section  136  (P.  L. 
1898,  p.  915).  State  t.  Tomasi,  69  Atl.  214, 
215,  75  N.  J.  Law,  739. 

Iiaad  office  books 

« 

Where  the  land  commissioner  In  the  dis- 
charge of  his  official  duties  indorsed  in  red 
ink  a  cancellation  of  an  award  of  school 
lands  on  the  purchaser's  obligation  and  on 
the  classification  and  appraisement  record, 
these  indorsements  became  a  ''record  of  an 
office,"  within  the  statutory  meani^ig,  so  that 
it  was  competent  to  prove  the  cancellation  by 
certified  copies  of  the  documents  and  ipdorse- 
ments  thereon.  Smithers  t.  Lowrance  (T^z«) 
91  S.  W.  606,  607. 

Motion  to  set  aside  Judgment 

A  motion  to  set  aside  a  Judgment  on 
ground  that  it  was  procured  by  fraud  and  to 
recall  execution  is  not  a  pleading  nor  any 
part  of  the  record  proi>er,  which  consists  of 
the  petition,  summons,  and  all  subsequent 
pleadings,  including  verdict  and  judgment, 
and  the  ruling  on  the  motion  is  a  matter  of 
exception  only,  and,  unless  tlic  motion  is  pre- 
served In  a  bill  of  exceptions  and  an  excep- 
tion Is  saved  to  the  ruling,  the  matter  is  not 
reviewable.  Graff  v.  Dougherty,  120  8.  W. 
661,  6^,  139  Mo.  App.  66. 

Tostimony 

For  the  purpose  of  a  motion  in  arrest  of 
Judgment  for  errors  appearing  on  the  face  of 
the  record,  the  word  "record**  means  the 
strict  record  In  the  case  as  at  common  law. 
It  does  not  include  the  evidence  in  the  case, 
for,  though  the  evidence  be  set  out  in  the 
bill  of  exceptions,  it  is  no  part  of  the  record 
proper,  but  a  motion  in  arrest  may  raise 
the  question  of  want  of  Jurisdiction  of  the 
court  to  try  the  case  where  the  question  of 
Jurisdiction  appears  on  the  face  of  the  rec- 
ord proper.  State  v.  Shappy,  65  AtL  78,  79, 
79  Vt  306. 

The  term  "record  of  the  council  with  ref- 
erence to  said  assessment,"  as  used  in  the 
statute  authorizing  appeal  to  superior  court 
from  decision  of  the  council  confirming  a  spe- 
cial assessment,  and  specifying  a  copy  of  the 
notice  of.  appeal,  a  transcript  of  the  assess- 
ment roll,  a  copy  of  the  objections,  and  of 
the  order  of  the  council  confirming  the  assess- 
ment roll  as  necessury  to  be  certified  on  ap- 
peal, but  containing  no  provision  taking  tes- 
timony before  the  council,  nor  for  certifica- 
tion of  any  testimony  talcen,  does  not  in- 
clude the  testimony,  but  refers  to  such  rec- 
ord as  the  minutes  of  the  proceedings  of  the 
council  upon  the  subject;  and  under  the  stat- 
ute the  appellant  may  submit  and  have  con- 
sidered any  competent  evidence,  whether  it 
was  heard  by  the  council  or  not  Ahrens  v. 
City  of  Seattle,  81  Pac.  558,  560,  39  Wash. 
16& 


BEOOBJO  (Verb) 

See  Duly  Recorded;  Immediate  Record- 
ing. 
See,  also,  File. 

"  'Record'  means  to  preserve  the  memory 
of  by  committing  to  writing;  to  printing; 
to  inscription;  or  the  like;  to  make  note 
of.'*  Seaboard  Air-Line  Ry.  v.  Memory,  56 
S.  B.  15,  16,  126  Cki.  188  (quoting  and  adopt- 
ing definition  in  Webster's  Diet.). 

"Recorded  In  like  manner**  within  Stat- 
ute of  WlUs  (Hurd*s  Rev.  St  1909,  c.  148),  S 
9,  making  a  foreign  will  *'recorded  as  afore- 
said" valid  in  like  manner  as  domestic  wills, 
means  recorded  with  the  probate  clerk  as 
provided  for  in  .^ectifMi  2.  Dibble  t.  Winter, 
93  N.  B.  146,  160,  247  111.  243. 

As  register 

''Record'*  and  "register,**  as  used  in  Re- 
vision of  1846  (Nixon  Dig.  pp.  526,  527),  re- 
lating to  the  registration  of  mortgages,  are 
synonymous.  Manchester  Building  &  Loan 
Ass'n  V.  Beardsley,  66  AtL  1,  4,  72  N.  J.  Eq. 
714. 

"The  verb  'record,*  in  statutes  relating 
to  recordable  papers,  has  a  technical  mean- 
ing, the  legal  r^^isCry  of  an  acknowledged 
or  proven  paper.**  A  tax  deed  must  be  ei- 
ther acknowledged  or  proven  befbre  it  can  be 
recorded,  and,  if  recorded  without  such  ac- 
knowledgment or  proof,  it  passes  no  title. 
State  V.  Hanuan,  60  S.  IT.  828,  830,  57  W.  Ya. 
447. 

As  take  stenosraphio  notes 

Under  Civ.  CJode  1895,  i  4447,  providing 
that  the  compensation  of  the  reporter,  or 
stenographer  for  "recording,"  or  taking  sten- 
ographic notes  and  "recording,"  the  evi- 
dence in  such  civil  cases  as  may  be  agreed 
by  counsel  to  be  recorded,  etc,  and  section 
4446,  providing  that  it  shall  be  the  duty  of 
the  ofBcial  stenographer  to  attend  all  courts 
in  the  circuit  for  which  he  is  appointed,  and 
when  directed  by  the  Judge,  as  hereinafter 
set  forth,  to  exactly,  and  truly  "record,**  or 
"take  stenographic  notes,**  of  the  testimony 
and  proceedings  in  the  cases  tried,  a  ste- 
nographer is  "recording"  the  evidence  when 
he  has  taken  it  down  in  shorthand,  although 
he  is  not  making  a  record  thereof  which  Is 
intelligible  to  those  who  are  not  versed  in 
the  system  of  shorthand  which  he  uses,  and 
even  though  no  one  but  himself  may  be  able 
to  read  his  shorthand  notes.  Under  this 
statute,  the  word  "record,*'  and  the  expres- 
sion "or  taking  stenographic  notes,"  mean 
identically  the  same  thing;  the  latter  ex- 
pression being  merely  explanatory  of  the 
former.  Seaboard  Air-Line  Ry.  v*  Memory, 
55  S.  E.  15,  16,  126  Ga.  183. 

BEOOBJO  TITLE 

Where  a  husband  conveyed  to  a  wife, 
who  conveyed  to  another,  who  gave  to  the 
wife  a  bond  for  the  deed,  the  bond  constitut- 


RECORDBR 


214S 


RECOUPMENT 


ed  the  wife's  ''record  titled  wilibiii  the  home- 
stead statute,  requiting  the  word  "Home- 
stead*' to  be  entered  in  the  margin  of  the 
record  title.  Brooks  y.  Black,  123  Pac  181, 
134,  22  Colo,  App.  49. 


As  judicial  officer,  see  Judicial  Officer. 

The  "recorder"  In  the  dty  of  Independ- 
ence, Or.,  Is  the  Judicial  officer  of  said  dty, 
and  the  office  is  analogous  to  that  of  a  police 
Judge.  Wong  Sing  v.  City  of  Independence, 
83  Pac.  387,  388,  47  Or.  231. 

St  1905,  p.  940,  c  16,  constituting  the 
charter  of  the  dty  of  San  Bernardino,  sec- 
tion 95  (page  956)  provides  that  thd  judidal 
power  of  the  dty  shall  be  vested  in  a  police 
court,  consisting  of  one  police  Judge.  Sec- 
tion 14  (page  944)  provides  that  such  Judge 
shall  be  elected  at  a  general  municipal  elec- 
tion to  be  held  on  the  first  Monday  of  April, 
1007.  Section  13  (page  944)  provides  that  the 
police  Judge  and  recorder  shall  continue  to 
hold  office  and  act  as  such  until  the  second 
Monday  of  May,  1907,  but  that  the  first  elec- 
tion of  dty  officers  under  the  charter  shall 
be  held  on  the  second  Monday  of  April,  1905. 
Section  51  (page  952)  provides  that  the  may- 
or shall  fill  all  vacandes  in  an  elective  of- 
fice, but  that  at  the  next  munldpal  election 
an  election  shall  be  held  for  the  office  vacat- 
ed, to  fill  the  unexpired  term.  The  incum- 
bent of  the  office  of  recorder  died  prior  to 
April,  1905,  and  on  such  date  an  election  was 
held  at  which  a  Judge  of  the  police  court  was 
elected,  but  he  was  called  the  "recorder"  in- 
stead of  the  police  Judge.  Held,  that  with 
reference  to  the  interval  of  time  between  the 
adoption  of  the  charter  and  the  second  Mon- 
day of  May,  1907,  the  terms  "recorder"  and 
"police  Judge"  were  used  synonymously, 
though  the  charter  did  not  continue  in  exist- 
ence the  recorder's  court  previously  existing, 
and  hence  the  fact  that  a  warrant  of  com- 
mitment Issued  by  the  Judge  elected  in  1905 
was  signed  by  him  as  "dty  recorder"  did  not 
render  It  insufficient  so  as  to  entitle  the  pris- 
oner to  release  on  habeas  corpus.  In  re  Bax- 
ter, 86  Pac.  998,  999,  3  CaL  App.  716. 

REOOBDBR'8  OOITRT 

As  inferior  court,  see  Inferior  Court 
As  state  court,  see  State  Court 

RECORDARI 

A  "recordarl"  is  a  substitute  for  an  ap- 
peal when  a  party  has  lost  his  right  to  ap- 
peal otherwise  than  through  his  own  fault, 
and  It  may  be  granted  by  the  Judge  in  a  prop- 
er case.    Marsh  v.  Cohen,  68  N.  0.  283,  286. 

RECOUNT 

The  woi*d  "recount,"  as  used  in  the  elec- 
tion law,  means  not  merely  a  mathematical 
count  of  the  ballots  or  votes,  but  Involves 


a  recanvasB  of  the  votes.  The  statute  pre- 
JBumes  a  mistake,  not  by  the  ballot  clerks  in 
making  their  return'  of  the  total  number  of 
ballots  voted,  but  by  the  Inspectors  in  <^n- 
vasslng  an^  counting  the  votes.  In  re 
Hearst,  96  N.  Y.  Supp.  341,  343,  110  App. 
Div.  346. 

The  "recount"  Is  not  a  contest  On  the 
contrary.  It  is  a  mere  ascertainment  of  the 
result  shown  by  the  ballots.  It  merely  cor- 
rects mistakes  made  by  the  prednct  election 
officers  in  counting  the  ballots  and  certify- 
ing the  results.  In  the  absence  of  a  demand 
for  a  recount  the  votes  are  not  counted.  The 
ballots  are  simply  checked  up  and  compared 
with  the  poll  books,  and  the  returns,  certi- 
fied from  the  several  precincts,  are  footed 
up  and  the  general  result  ascertained  and 
declared.  The  demand  for  a  recount  imposes 
upon  the  canvassing  board  the  further  duty 
of  counting  the  votes  as  shown  by  the  bal- 
lots. Goa  V.  Young,  57  8.  B.  328,  329,  61  W. 
Va.  693. 

RECOUPMENT 

See,   also,   Counterclaim;   Set-Off. 

av.  Code  Ga.  1895,  §  3756,  defines  "re- 
coupment" as  a  right  of  the  defendant  to 
have  a  deduction  from  the  amount  of  plain- 
tiffs damages  for  the  reason  that  plaintiff 
has  not  complied  with  cross-obligatlooa  or 
Independent  covenants  arising  under  the  same 
contract  So  where  a  landlord  sues  out  a 
warrant  to  dispossess  his  tenant  because  of 
nonpayment  of  rent  under  a  lease  contract, 
and  the  tenant  arrests  such  proceedings  by 
filing  a  counter  affidavit  and  giving  the  re- 
quired bond,  upon  a  trial  of  such  case  the 
tenant,  upon  proper  pleadings  and  proof,  can 
prevent  eviction  and  a  recovery  of  double 
rent  by  showing  that  the  landlord  was  in- 
debted to  him  at  the  time  of  the  suing  out  of 
the  warrant  by  reason  of  damages  ensuing 
from  a  violation  of  his  cross-obligations  un- 
der the  contract  in  an  amount  equal  to  the 
rent  due  when  the  warrant  was  issued ;  and. 
If  such  damages  exceed  the  amount  of  rent 
due  the  landlord,  the  tenant  can  obtain  Judg- 
ment for  such  excess.  Weaver  v.  RobersoQ, 
67  S.  E.  662,  666,  134  Ga.  137.  And  so  also 
where  goods  damaged  during  transportation 
are  delivered  by  the  carrier  without  payment 
of  the  flreight  charges  and  suit  is  thereafter 
brought  to  recover  such  charges,  the  defend- 
ant may  file  a  plea  of  recoupment  for  the 
damages  to  the  shipment,  such  plea  may  be 
filed  notwithstanding  the  Hepburn  Act,  pro- 
hibiting carriers  from  accepting  anything  but 
money  in  payment  of  freight  and  other  trans- 
portation charges.  Battle  v.  Atkinson,  71  S. 
E.  776,  776,  9  Ga.  App.  488.  But  damages 
arising  upon  the  breach  of  an  agreement  to 
extend  or  defer  the  maturity  of  a  note  can- 
not be  pleaded  as  recoupment  to  an  action 
to  recover  the  prindpal  and  Interest  due  up- 
on such  note.   The  contract  to  extend  (though 
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teferrtng  to  the  note)  is  indepeikdent  of  tbe 
original  promise  to  pay.  Recotqpment  can  be 
pleaded  only  where  the  plaintiff  is  in  good 
conscience  liable  to  the  defendant  under  the 
same  contract  Jester  v.  Bainbrldge  State 
Bank,  61  S.  E.  926,  928,  4  Ga.  App.  469. 

''Recoupment"  is  the  keeping  back  of 
something  that  is  due  because  there  is  equita- 
ble reason  for  holding  it,  and  this  defense 
crept  from  courts  of  chancery  into  the  prac^ 
tice  at  law  to  enable  courts  of  law  to  prevent 
circuity  of  action.  Williams  v.  Neely,  134 
Fed.  1,  4,  67  C.  C.  A.  171,  69  L.  B.  A.  232. 

^^Recoupmemt"  Is  a  common-law  ilgbt  to 
reduce  plaintiff's  daim  which  continues  so 
long  as  plaintiff's  cause  ot  action  exists,  and 
the  right  must  grow  out  of  or  be  connected 
with  the  transaction  on  which  plaintiff  sues. 
State  V.  Arkansas  Brick  &  Mfg.  Co.,  135  S. 
W.  843,  844,  98  Ark.  120,  83  h.  R.  A.  (N.  S.) 
376. 

The  word  "recoupment"  In  its  truest 
sense  means  a  right  of  deduction  from  the 
amount  of  the  plaintiff's  claim,  by  reason  of 
either  a  payment  thereon  or  some  loss  sus- 
tained by  the  defendant  by  reason  of  the 
plaintiff's  wrongful  or  defective  performance 
of  the  contract  out  of  which  his  claim  orig- 
inated. It  has  been  defined  to  be  a  "keep- 
ing back  of  something  which  is  due  because 
there  is  an  equitable  reason  for  withholding 
it."  The  word  is  nearly  if  not  quite  synony- 
mous with  discount,  reduction,  or  deduction; 
Michigan  Yacht  &  Power  Go.  t.  Busch,  143 
Fed.  929,  936,  75  0.  C.  A.  109  (dtlng  Ives  v. 
Van  Epps  [N.  Y.]  22  Wend.  155;  Ward  t. 
FeUers,  3  Mich.  281,  291 ;  Wheat  v.  Dotson, 
12  Ark.  699;  2  Pars.  Ck)nt.  [7th  Ed.]  880; 
Hatchett  v.  Gibson,  13  Ala.  587,  595). 

The  doctrine  of  "recoupment"  was  rec- 
ognized and  allowed  at  common  law,  and 
was  and  is  applied  to  actions  whether  found- 
ed in  contract  or  in  tort,  but  it  is  limited  as 
a  defense  to  defeating  the  plaintiff's  action, 
in  whole  or  in  part.  Recoupment  rests  on 
the  principle  of  the  desirability  of  avoiding 
circuity  and  multiplicity  of  actions  by  al- 
lowing the  defendant,  at  his  election,  to  give 
in  evidence  matters  growing  out  of  the  same 
transaction  by  way  of  defense,  instead  of  re* 
quiring  a  cross-action,  when  it  can  be  done 
without  a  violation  of  principle  or  great  in- 
convenience in  practice ;  but  while  it  U  the 
policy  of  our  law  not  to  compel  parties  to 
bring  two  actions,  when,  with  equal  conven-* 
ience,  their  rights  can  be  settled  in  one,  the 
defendant  may  not  set  up  his  claim  by  way 
of  recoupment  unless  it  would  be  just  amd 
practicable  to  adjust  it  in  the  plaintlfTs  a<^ 
tion.  The  claim  or  damage  to  be  recouped 
most  be  a  valid  cause  of  action  for  which  a 
separate  suit  could  be  maintained,  and  must 
not  have  occurred  through  the  fault  or  neg^ 
ligenoe  of  the  defendant  As  developed  and 
permitted  by  the  American  courts^  recouiH 


ment  has  attained  a  wider  and  more  extend- 
ed application  than  in  England.  Very  gen- 
erally,  at  least.  If  not  altogether,  the  courts 
of  this  country  have  not  restricted  its  appli; 
cation  to  cases  where  the  defendant  may  re- 
coup his  damages  for  the  purpose  of  affect- 
ing the  value  of  the  goods  sold,  or  of  the 
work  done,  but  they  have  allowed  tbe  defend- 
ant to  recoup  damages  suffered  by  him  from 
any  fraud,  breach  of  warranty,  or  negligence 
of  the  plalntift,  growing  out  of  and  relating 
to  the  transaction  in  question,  for  the  pur- 
pose, as  we  have  already  indicated,  of  avoid- 
ing needless  delay  and  litigation.  In  an  ac- 
tion for  the  price  of  a  traveling  crane,  de- 
fendant cannot  recoup  damages  alleged  to 
have  been  suffered  through  having  paid,  with- 
out suit,  a  claim  for  damages  on  account  of 
the  death  of  a  servant  killed  by  the  over- 
turning of  the  crane  because  of  its  alleged 
negligent  construction.  Edgemoor  Iron  Go. 
V.  Brown  Hoisting  Mach.  Ck).  (DeL)  62  AtL 
1054,  1055,  1056^  6  Peanewill,  10  (citing  Dorr 
V.  Fisher  [Mass.]  1  Gush.  271 ;  Sawyer  v.  Wis- 
well  [Mass.]  9  Allen,  89;  Dushane  v.  Bene- 
dict, 7  Sup«  Ot  696,  120  U.  S.  630,  30  L.  Ed. 
810;  Johnson  v.  White  Mountain  Greamery 
Ass'n,  36  AtL  13,  68  N.  H.  437,  73  Am.  St 
Bep.  610;   1  Suth.  Dam.,  U  172,  174). 

As  srowtns  ont  of  eontraet  in  siiit 

"Becoupment"  is  the  right  of  defendant 
to  claim  damages,  either  because  plaintiff 
has  not  complied  with  the  contract  sued  on, 
or  violated  some  duty  which  the  law  imposes 
on  him  In  its  performance.  Carolina  Port- 
land Cement  Co.  v.  Alabama  Const.  Co.,  50 
South.  332.  334,  162  Ala.  380. 

"Recoupment"  exists  only  at  common 
law,  and  must  arise  .out  of  the  contract  sued 
on.  American  Bridge  Co.  of  New  York  v. 
City  of  Boston,  S8  N.  E.  1089,  1090,  202  Mass. 
374. 

"Recoupment"  implies  that  plaintiff  has 
a  cause  of  action,  and  defendant  has  a  cause 
arising  out  of  the  breach  of  some  other  part 
of  the  contract  upon  which  the  action  is 
based,  or  for  some  other  catise  connected  with 
the  contract,  and  is  in  the  nature  of  a  cross- 
action.  Richard  Deeves  &  Son  v.  Manhattan 
Life  Ins.  Co.,  88  N.  B.  895,  396,  399,  195  N. 
y.324. 

"Recoupment"  is  the  right  of  a  defend^ 
ant  in  the  same  action  to  daim  damages  from 
the  plaintiff  for  some  cross-obligation  or 
violatilon  of  duty  relating  to  the  contract  sued 
on.    Haw&orne  v.  Murray  (Del.)  84  Atl.  5, 6. 

*TReconpment*'  lis  the  keeping  back  or 
stopping  of  something  which  Is  due,  and  could 
be  invoked  at  common  law  when  defendant 
had  sustained  damages  from  plaintiff's  breach 
of  the  contract  sued  on;  defendant's  damag- 
es being  abated  from  plaintifirs  claim.  J.  S. 
Wood  &  Bro.  V.  M.  E.  Jones  &  Son,  73  S.  B. 
1099,  1100, 10  Ga.  App.  735;  Krausse  v.  Green- 
field (Or.)  123  Pac.  392,  394,  61  Or.  502* 
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Mt-oir  distln^iiiBliecl 

As  defined  by  Civ.  Code  Ga.  1895,  {  3757, 
a  "set-off"  Is  distinguishable  from  "recoup- 
ment" In  that  a  set-off  Includes  all  mutual 
debts  and  liabilities,  while  recoupment  is 
confined  to  the  contract  on  which  plaintiff 
sues.  Weaver  v.  Roberson,  67  S.  E.  662,  666, 
134  Ga.  137. 

"Recoupment"  is  distinguished  from  set- 
off in  these  particulars:  First,  it  arises  out 
of  matters  connected  with  the  transaction  or 
contract  in  .which  the  plaintiff's  cause  of  ac- 
tion is  founded;  second,  it  matters  not  wheth- 
er it  'be  liquidated  or  unliquidated;  third,  it 
is  not  dependent  on  any  statutory  regulation, 
but  is  controlled  by  the  principles  of  the  com- 
mon law.  Hayes  v.  Slidell  Liquor  Co.,  55 
South.  356,  356,  99  Miss.  5S3. 

In  an  action  for  the  price  of  a  stock  of 
millinery  goods,  a  plea  termed  by  the  defend- 
ant a  "plea  of  recoupment,*'  claiming  a  sum 
had  and  received  by  plaintiff,  which  the  de- 
fendant offers  as  a  set-off  against  the  de- 
mands of  the  plaintiff  and  claims  judgment 
for  the  excess,  was  not  demurrable,  being 
good  as  a  set-off,  though  not  as  a  plea  of  re- 
coupment. Thomas  v.  Thomas,  41  South. 
141,  142,  146  Ala.  533. 

"Recoupment"  goes  to  show  that  the 
amount  claimed  is  not  due  the  plaintiff,  while 
"set-off"  is  a  defense  which  goes,  not  to  the 
Justice  of  the  i)laintiff*s  demand,  but  sets  up 
a  demand  against  the  plaintiff  to  counter- 
balance his  in  whole  or  in  part  It  does  not 
attack  or  deny  plaintiff's  dalm,  but  admits 
it.  As  set-off  does  not  go  to  show  that  the 
amount  claimed  by  plaintiff  is  not  due  or 
owing  by  the  defendant,  it  is  not  available  as 
defense  by  affidavits  of  illegality  to  the  fore- 
closure of  a  chattel  mortgage.  Arnold  ▼. 
Carter,  64  S.  B.  177,  179,  125  Ga.  319. 

Action*  in  tort 

"Recoupment"  is  in  law  a  mitigation  of 
damages,  and  the  defense  is  of  such  a  nature 
as  will  permit  a  claim  originating  in  contract 
to  be  interposed  as  against  one  suing  in  tort; 
likewise  damages  for  a  tort  may  be  recouped 
against  a  claim  predicated  upon  a  contract 
Spurghi  V.  Kruse,  125  111.  App.  507,  508. 

RECOURSE 

See  Without  Recourse. 

RECOVER— RECOVERY 

See  Duly  Recovered;   Lost  All  Hope  of 
Recovery. 

Money  paid  to  plaintiff  in  a  personal  in- 
Jury  action,  under  a  contract  of  settlement, 
was  "recovered,"  as  affecting  an  attorney's 
right  to  a  lieu,  under  the  attorney's  Uen  law 
(Laws  1909,  p.  97) ;  the  word  "recover**  being 
often  used  in  the  sense  of  "receive"  or  "come 
into  possession  of.'*    Standidge   v.  Chicago 


Rys.  Co.,  98  N.  E.  963,  966,  254  IlL  524,  40 
L.  R.  A.  (N.  S.)  529,  Ann.  Oas.  1913C,  65. 

The  word  "recover,"  as  first  used  in  Rev. 
St.  1899,  §  1552  (Ann.  St.  1906,  p.  1177),  pro- 
viding that  if  plaintiff  in  an  action  not  on  con- 
tract recover  any  damages  he  shall  recover 
his  costs,  refers  to  instances  where  he  is  en- 
titled to  a  Judgment,  and  not  to  cases  where 
he  prevails  as  to  certain  issues,  but  on  the 
whole  case  suffers  a  Judgment  against  him. 
Ozias  V.  Haley,  125  S.  W.  556,  557,  141  Ma 
App.  637. 

Under  Code  Civ.  Proc.  §  3228,  subd.  5, 
providing  that  a  plaintiff  in  an  action  in  the 
City  Court,  where,  but  for  the  amount  claim- 
ed, the  action  should  have  been  brought  in 
the  Municipal  Court,  can  have  no  costs  unless 
he  shall  "recover**  $250  or  more,  and  section 
734,  providing  that,  if  the  plaintiff  proceeds 
in  the  action  after  accepting  the  tender,  the 
sum  accepted  mudt  be  deducted  from  the  re- 
covery and  Judgment  rendered  for  the  resi- 
due, and  that  plaintiff's  right  to  costs  is  de- 
termined by  the  amount  of  the  residue,  a  sum 
accepted  pending  suit  is  not  a  "recovery,** 
so  that  where  plaintiff  accepted  payment  of 
the  amount  claimed  in,  and  withdrew,  his 
first  cause  of  action,  thereby  limiting  his  pos-  ■ 
sible  recovery  to  a  sum  less  than  $250,  his 
right  to  costs  was  lost.  Hill  v.  Kahn,  98  N. 
Y.  Supp.  682,  683,  50  Misc.  Rep.  360. 

Where,  in  a  suit  by  partners  to  settle 
the  partnership  and  to  enforce  their  lien  on 
the  assets,  defendant  partner  obtained  an 
afilrmative  Judgment  for  a  definite  sum  then 
under  the  control  of  the  court,  the  title  to 
which  up  to  the  time  of  the  Judgment  was 
in  the  partnership  and  not  in  himself  alone, 
there  was  a  recovery  within  the  meaning  of 
a  statute,  providing  that,  where  an  action  is 
prosecuted  to  a  recovery,  the  attorney  shall 
have  a  lien  on  the  Judgment  for  money  or 
property  recovered  for  his  fee,  and  defend- 
ant's attorney  was  entitled  to  a  lien.  T.  Har- 
lan &  Co.  V.  Bennett,  Robbius  &  Thomas,  106 
S.  W.  287,  288,  127  Ky.  572,  32  Ky.  Law  Rep. 
473,  128  Am.  St  Repi  360. 

Under  Act  Feb.  23,  1903  (24  St.  at  Large, 
p.  81),  providing  that  failure  to  adjust  claims 
against  a  carrier  within  the  times  prescribed 
shall  subject  a  carrier  to  a  penalty,  pro- 
vided that,  unless  the  consignee  recover  the 
full  amount  claimed,  no  penalty  shall  be  re- 
covered, a  consignee  of  freight  cannot  recov- 
er the  penalty  for  failure  to  pay  for  the  lost 
freight,  where  he  accepts,  after  the  time  pro- 
vided in  the  act,  the  amount  claimed  for  loss 
of  freight  before  bringing  the  action  for  pen- 
alty. "The  term  'recover,'  when  considered 
by  itself,  is  not  the  usual  or  apt  word  to  in- 
^cate  a  voluntary  payment  or  receipt  of  mon- 
ey for  damages  suffered,  but  ordinarily 
means  the  obtaining  in  a  suit  of  the  right 
to  something  by  a  verdict  and  Judgment  of  a 
court,  and  that  this  is  the  meaning  in  the 
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present  statote  is  manifest  by  the  context — 
'recover  In  snch  action.'  "  Best  ▼.  Seaboard 
Air  Line  Ry.,  52  S.  E.  223,  225»  72  8.  0.  479. 

There  is  not  a  ''settlement  or  recovery," 
within  an  agreement  of  a  plaintiff  with  his  re- 
tiring attorney  to  pay  him  a  certain  sum,  in 
case  of  a  settlement  or  recovery  of  the  claims 
sued  on,  where  the  defendant  in  the  action, 
not  acknowledging  the  validity  of  the  claim, 
made  a  certain  payment  merely  for  the  pur- 
pose of  terminating  the  litigation  and  dis- 
posing of  the  annoyance  from  its  prosecution. 
Randel  v.  Vanderbilt,  78  N.  Y.  Supp.  124,  75 
App.  Div.  313. 

Attorney's  fees  as  part  of  reeoTery 

Code  Civ.  Proc.  {  1195,  providing  that  In 
a  suit  to  foreclose  a  mechanic's  lien  plaintifT 
shall  be  entitled  "to  recover  an  attorney's 
fee,"  should  be  construed  as  entitling  plain- 
tiff to  such  fee  as  a  part  of  the  recovery,  and 
therefore  confers  a  lien  for  the  fee,  as  well 
as  for  the  subject-matter  of  the  action.  Peck- 
ham  v.  Fox,  82  Pac.  01,  92,  1  Cal.  App.  807. 

BecoTor  by  suit 

"Recover  by  suit,"  in  Cobbey's  Ann.  St 
1907,  proviso  of  section  6147,  authorizing  a 
county  to  ''recover  by  suit"  from  another 
county  moneys  expended  for  repairs  of  a 
bridge,  include  a  suit  Instituted  by  an  appeal 
from  the  disallowance  of  a  claim  by  a  county  > 
board.  Cass  Coimty  v.  Sarpy  County,  119 
N,  W.  685,  686,  88  Neb.  435. 

Reeovevy  of  Tela 

In  a  coal  mining  lease  which  provides 
for  suspension  of  a  minimum  royalty  clause 
or  exemption  therefrom  so  long  as  a  "fault" 
in  existence  in  the  mine,  contact  with  which 
occasioned  such  exemption  clause,  shall  be  a 
hindrance  to  the  successful  operation  of  the 
mine  and  for  resumption  of  the  minimum 
royalty  after  the  "fault"  has  been  "pierced" 
and  the  normal  vein  "recovered,"  the  words 
"pierced"  and  "recovered"  mean  more  than 
a  mere  breach  of  the  fault  and  discovery  of 
coal  on  the  opposite  side,  but,  If  the  Imme- 
diate obstacle  has  been  overcome,  the  main 
entry  put  in  condition  for  successful  opera- 
tion and,  together  with  side  entries,  carried 
into  the  body  of  the  coal  for  several  hundred 
feet,  encountering  the  same  obstacle  or  oth- 
ers in  some  of  the  entries,  but  none  in  others, 
It  is  for  the  Jury  to  say  whether  the  fault  has 
been  overcome  within  the  meaning  of  the 
lease.  Collins  v.  White  Oak  Fuel  Co.,  71 
S.  E.  277,  280,  69  W.  Va.  292. 

RECOVERED  ON  A  RECOOiaZAirOE 

See  Moneys  Recovered  on  a  Recogniz- 
ance. 

REOOVERT  OF  IsAUm 

See  Action  for  the  Recovery  of  Real  Es- 
tate. 


RECOVERY  OF  MONEY 

See    Action   for    Recovery    of   Money; 
Right  to  Recover  Money. 

RECOVERY  OF  REAIi  ESTATE 

See  Action  for  the  Recovery  of  Real  Es- 
tate. 

RECOVER  ABI«E 

The  provision  in  Indianapolis  Track  Ele-  > 
vation  Law,  Acts  1905,  c  82,  {S  2,  5,  including 
in  the  expenses  of  the  worlL  damages  "recov- 
erable" under  existing  laws  by  any  person  on 
account  of  the  elevation  or  depression  of 
tracks,  and  directing  the  board  of  public 
works  to  determine  damages  "recoverable" 
under  existing  laws,  merely  directs  persons 
aggrieved  to  seek  redress  under  existing 
laws  if  any,  the  word  "recoverable"  meaning 
that  which  can  be  recovered  as  a  matter  of 
legal  right.  Morris  v.  City  of  Indianapolis, 
94  N.  B.  705,  710,  177  Ind.  369. 

RECRIIWNATION 

Civ.  Code  Mont  i  170,  defines  "recrimi- 
nation" as  "a  showing  by  defendant  of  any 
cause  of  divorce  against  plalntilt."  If  de- 
fendant alleges  and  proves  facts  constitutiug 
cause  of  divorce  against  plaintiff  in  bar  of 
plaintiff's  cause  of  actian,  the  avennent  of 
the  facts  constijtutlng  such  xecdmlnatory  de- 
fense, and  the  denial  thereof  by  plaintiff, 
create  a  material  issue  on  wmch  the  court 
must  find.  Bordeaux  v.  Bordeaux,  76  Pac. 
691,  626,  30  Mont  36. 

The  Idaho  statute  defines  the  term  as 
a  showing  by  the  defendant  of  any  cause  of 
divorce  against  the  plaintiff,  in  bar  of  the* 
plaintifTs  cause  of  divorce.    Stonebumer  v. 
Stoneburner,  83  Pac.  938,  939,  11  Idaho,  603. 

"By  the  weight  of  authority  the  offense 
pleaded  in  'recrimination*  need  not  be  of  the 
same  nature  as  the  offense  which  defendant 
has  committed.  Any  misconduct  on  the  part 
of  complainant  which  constitutes  ground  for 
divorce  bars  his  suit  without  reference  to  the 
nature  of  the  offense  of  which  he  complains, 
although  in  some  states  a  contrary  rule  pre- 
vails by  statute  or  otherwise,  and  the  two 
offenses  must  be  of  the  same  character.  'Re- 
crimination' in  divorce  law  is  the  defense 
that  the  applicant  has  liimself  done  what  is 
ground  for  divorce  either  from  bed  and  board 
or  from  the  bond  of  matrimony.  It  bars  the 
suit  founded  on  whatever  cause,  whether  the 
defendant  is  guilty  or  not  It  is  a  bar  to 
any  suit  to  dissolve  a  valid  marriage,  or  to 
separate  the  parties  from  bed  and  board,  that 
either  before  or  after  the  complained  of  de* 
llctum  transpired  the  plaintiff  himself  did 
what,  whether  of  the  Uke  offending  or  any 
other,  was  cause  for  a  divorce  of  .either  sort 
The  doctrine  of  'recrimination'  is  applicable 
to  all  the  causes  for  divorce.  The  Legisla* 
tures  having  provided  the  same  legal  effect 
for  each  cause  for  divorce,  the  courts  refuse 
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to  measure  the  gravity  of  tbe  several  causes, 
but  hold  each  effectual  as  a  bar  in  recrimina- 
tion." Where  both  parties  are  found  guilty 
of  any  of  the  enumei^ated  offenses  for  which 
a  divorce  may  be  granted,  the  court  should 
dismiss  the  bill.  Wilson  v.  Wilson,  132  N. 
W.  401,  403,  404,  89  Neb.  749  (citing  2  Bish. 
Mar.,  Div.  &  Sep.  c  11;  14  Cyc.  p.  650). 

RECTIFICATION 

A  large  part  of  the  whisky  used  in  the 
United  States  is  "rectified";  that  is,  that  a 
barrel  of  whisky,  as  it  comes  out  of  the  dis- 
tillery, is  adulterated  by  the  rectifiers,  so  as  ^  ^ 

to  make  five  or  six  barrels  of  whisky  out  of  back7 to*  regain  ^s^^on  by  paymenVof  a 
it;  and  it  is  on  this  business  of  multiplying  o       *-  ^  mt^^ 


I  was  distilled,  and  the  alcohol  separated,  he, 
:  by  such  act,  became  a  person  who  "rectifies, 
purifies,  and  refines"  distilled  spirits  of  wines, 
within  Rev.  St.  §  3244,  imposing  an  internal 
revenue  tax  on  every  person  so  engaged. 
United  States  v.  S.  Twitchell  Co.,  184  Fed. 
525,  527. 

RECURRING 

See  Contantly  Becurring. 

REDEEM 

***To  redeem'  Is  defined  as  to  purchase 


whisky  which  is  distilled  that  t)ie  Legislature 


stipulated  price;    to  repurchase;    to  regain 
property  by  paying  what  is  due;   to  receive 


imposes  the  license  tax.    Brown-Foreman  Co.   ^^^^  ^^  ^^^  ^^  obUgation."    B.,  being  de- 


V.  Commonwealth,  101  S.  W.  821,  324,  125 
Ky.  402. 

BEGTIFIED  SPIRITS 

Liquor  as  including,  see  Liquor. 


Bev.  St  i  3244,  in  defining  ''rectifiers,'* 
includes  ''every  person  who,  without  rectify- 
ing,  purifying  or  refining  distilled  spirits. 


sirous  of  reorganizing  the  business  of  K.  & 
Co.,  who  were  indebted  to  claimant,  organ- 
ized the  E.  Company,  of  the  preferred  stock 
of  which  claimant  agreed  to  accept  $5,000  of 
K.  &  Co.'s  indebtedness,  with  a  bonus  of  20 
per  cent,  common  stock,  and  agreed  not  to 
press  the  new  corporation  for  the  remaining 
indebtedness  so  long  aid  claimant  felt  assured 
of  its  ultimate  success,  it  l>eing  also  agreed 


shall,  by  mixing  such  spirits,  wine  or  other  that  B.,  through  the  new  corporation,  should 

li<luor  with  any  materials  manufacture  any  sell  to  others  the  full  preferred  capital  stock 

spurious  imitation  or  compound  liquors  for  issue  of  the  company  and  redeem,  within  18 

sale  under    the   name   of   whisky,    brandy  months,  the  preferred  stock  and  bonus  which 

•    •    ♦    or  any  other  name."  Held,  that  in  claimant  agreed  to  accept  as  a  temporary  ar- 


view  of  such  statutory  recognition  of  the 
manufacture  of  ''imitation  whisky,"  etc.,  add 
of  the  process  of  such  manufacture,  the  regu- 
lation by  the  Commissioner  of  Internal  Beve- 


rangement  to  further  a  reorganization,  but, 
before  this  could  be  accomplished,  the  new 
corporation  became  a  bankrupt.  Held,  that 
claimant's  arrangement  constituted  a  pledge 


nue  which  directs  that  "alcohol,  commercial  o^  the  new  corporation's  stock  as  security  for 
alcohol  or  high  wines  which  have  been  ma- ,  the  debt  of  K.  &  Co.,  and  not  a  sale  of  such 
nipulated,  •  ♦  •  so  as  to  resemble  some  stock.  In  re  United  Educational  Co.,  153 
particular  kind  of  potable  spirits,  will  be 
marked  with  the  name  of  such  spirits  pre- 


ceded by  the  word  'imitation,'  as  for  example 
'Imitation  Whisky,' "  is  a  proper  and  reason- 
able regulation,  having  also  in  view  the  pro- 
visions of  Food  &  Drugs  Act  June  30,  1906,  c. 
3915,  34  Stat.  768,  notwithstanding  the  fact 
that  such  compounds  may  have  been  previ- 


Fed.  169, 171,  82  C.  C.  A.  343. 

"The  word  'redeem'  does  not  mean  to 
buy;  it  means  to  buy  back;  to  liberate  an 
estate  by  paying  the  debt  for  which  it  stood 
as  seicurity;  to  purchase  in  a  literal  sense'* 
(citing  Black,  Law  Diet  1008).  Hence  a  con- 
sent decree,  declaring  that  defendant  "has  an 
equity  to  redeem"  land  on  the  payment  to 


ously  sold  in  the  trade  under  the  name  of  the  plaintiff  of  a  specified  sum,  and,  in  case  of 
liquors  they  imitate.  Woolner  &  Co.  v.  Ben-  the  failure  to  pay  the  same  within  the  time 
nick,  170  Fed.  662,  664.  limited,   "defendant  shall   stand   absolutely 

A  manufacturer  of  vanilla  or  ginger  ex- 1  debarred"  of  all  equity,  is  not  a  contract  for 
tract  by  mixing  the  comminuted  vanilla  beans  ;  the  purchase  by  defendant,  for  the  right  to 
or  ginger  root  .with  alcohol  in  a  percolator,  "redeem"  implies  that  he  previously  owned 
and  who  afterward  re<^vers  a  part  of  the  al-  the  land;  redemption  being  an  insepara- 
cohol  remaining  in  the  mixture  for  re-use  by  ble  incident  to  a  mortgage.  Bunn  v.  Bras 
distUlation,  is  a  "rectifier  of  distUled  spirits"   weU,  55  S.  E.  85,  86.  142  N.  C.  113. 


and  subject  to  the  special  tax  imposed  by 
Bev.  St  §  3244.    Henry  K.  Wampole  &  Co.  v. 


The  word  "redeem,"  in  an  agreement  ex- 
tending the  time  within  which  the  right  to  re- 


United  States,  191  Fed.  573,  674.  112  C.  C.  A. ;  ^^^  i^^^  fp^m  ^  foreclosure  sale  may  be  ex 
^^'  '  ercised,  means  that  the  owner  of  the  equity 

of  the  land  sold  may  have  the  title  vested  in 
him  which  was  divested  by  the  sale,  by  ten- 
dering or  paying  to  the  holder  of  the  certifi- 
cate of  sale  within  the  redemption  period  the 


Where  a  party  manufactured  a  ginger 
ale  paste  used  for  making  ginger  ale  by  plac- 
ing a  quantity  in  a  percolator  and  adding  al- 
cohol, and  the  oleoresin  thus  obtained  from 


the  ginger,  containing  unnecessary  alcohol,  I  amount  of  principal  and  interest  evidenced 
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theretsy.    WiUiams   v.    Hoffman,    76   N.   B.  | 
440,  448,  39  Ind.  App.  315. 

The  word  "redeem,"  used  In  a  contract 
forming  part  of  a  transaction  whicli  plaintlfiT 
sought  to  show  constituted  a  mortgage,  and 
not  a  conyeyance,  was  not  controlling,  as  the 
word  has  no  definite  significance.  It  means 
to  repurchase  or  to  regain,  and  does  not  nec- 
essarily imply  the  existence  of  a  valid  exist- 
ing indebtedness,  and,  if  it  is  shown  that 
there  was  no  debt,  the  word  will  be  constru- 
ed as  repurchase.  Cold  v.  Beh,  132  N.  W.  73, 
77,  152  Iowa,  368. 

Am  repnroliase 

The  word  "redeem,"  as  used  in  statutory 
provisions  authorizing  a  party  to  redeem, 
means  "repurchase."  Mannington  y.  Hock- 
ing Val.  B.  Co.,  183  Fed.  133, 145. 


See  Equity  of  Redemption ;  Right  of  Re- 
demption; Statutory  Right  to  Redeem. 
Cost  of  redemption,  see  Cost 

The  term  "redemption"  implies  that 
there  Is  something  to  be  redeemed,  some* 
thing  lost  to  be  gotten  back}  and  hence, 
where  a  sale  for  taxes  is  void  and  passes  no 
title,  there  can  be  no  redemption.  Webb  v. 
Ritter,  54  6.  B.  484,  491,  00  W.  Ya.  ISQ. 

Where  an  insolvent  husband's  land  goes 
to  tax  sale,  and  his  wife  purchases,  the  at- 
tempted purchase  must  be  treated  as  if  made 
by  the  husband,  and,  with  respect  to'  his  cred- 
itors, it  will  be  treated  as  a  "redemption"  of 
tile  land  from  his  delinquency.  Herrln  v. 
Henry,  87  S.  W.  430,  431,  75  Ark.  273. 

Intestate  died  seised  of  057  acres  of  land, 
subject  to  a  mortgage  for  $15,000.  The  land 
was  purchased  by  the  mortgagee  on  foreclos- 
ure for  $16,005.39,  after  which  he  agreed  to 
assign  the  purchase  certificate  to  the  widow 
on  payment  of  such  amount,  with  interest, 
which  agreement  was  extended  until  Septem- 
ber 1,  1889,  when  a  redemption  was  effected 
by  a  payment  of  the  amount  due,  made  tip  of 
two  partial  payments  previously  made  by  the 
widow,  $6,326.67,  the  price  of  100  acres  of 
land  sold  by  J.,  one  of  the  heirs,  for  their 
benefit  to  another,  $9,000  raised  by  a  deed  of 
trust  on  the  remaining  857  acres,  and  $153.53, 
furnished  by  J.  A  quitclaim  deed  to  tlxe  land 
was  made  by  the  purchaser  under  the  mort- 
gage sale  to  J.  in  his  own  right  At  this  time 
the  land  was  worth  $38,000.  Held,  that  such 
transaction  operated  as  a  "redemption*'  of 
the  land  for  the  benefit  of  the  widow  and 
heirs  of  intestate,  and  not  a  purchase  by  J. 
for  his  sole  use.  Donason  y.  Barbero,  82  N. 
E.  620,  625,  230  111.  138. 

Where  an  owner  of  land,  knowing  that 
the  taxes  thereon  were  delinquent,  gave  mon- 
ey to  an  agent  to  pay  the  taxes  and  wrote  the 
county  clerk  and  was  informed  of  the  amount 
required  to  redeem,  and  the  agent  subset- 


quently  went  to  the  county  derk  and  Inform- 
ed him  of  the  desire  to  pay  delinquent  taxes, 
and  the  clerk,  after  examining  the  records, 
informed  the  agent  that  there  were  no  de- 
linquent taxes,  and  by  reason  of  such  misin- 
formation the  taxes  were  not  paid,  there  was 
a  constructive  "redemption,"  within  St.  1898, 
S  1165,  providing  that  the  owner  of  land  sold 
for  taxes  may,  within  a  specified  time,  re* 
deem  the  same;  and  a  tax  deed  must  be  set 
aside  on  repayment  of  the  amount  f or>  which^ 
the  land  was  sold  for  taxes,  and  subsequent 
taxes  paid  by  the  holder  of  the  tax  deed. 
Menasha  Wooden  Ware  Co.  v.  Thayer,  137  N. 
W.  750,  751, 150  Wis.  611. 

Where,  in  a  suit  in  which  foreclosure  of 
a  mortgage  was  asked,  upon  a  compromise 
between  the  mortgagor  and  mortgagee,  a  de- 
cree was  entered  foreclosing  the  equity  of  a 
judgment  lienor,  unless  the  premises  should 
be  redeemed  as  provided  by  law  and  within 
the  time  fixed  by  law,  the  decree  should  be 
construed  as  having  fixed  the  priority  of 
liens  and  having  necessitated  redemption  in 
case  of  a  subsequent  sale,  and,  there  having 
been  no  sale,  the  judgment  lienor's  equity 
was  not  terminated,  since  "redemption,"  as 
provided  by  law  and  within  the  time  fixed  by 
law  in  such  a  case,  has  a  well-defined  mean- 
ing and  should  be  construed  to  have  refer- 
ence to  redemption  from  a  sheriff's  sale  with- 
in the  period  allowed  judgment  credltoilB. 
First  Nat.  Bank  of  Newton  v.  Campbell,  99 
N.  W.  470,  472,  123  Iowa,  37. 

RI:D£MPTI0N£R    . 

Under  Rev.  Code,  1905,  i  7465,  the  prop- 
erty sold  may  be  redeemed  within  one  year 
from  the  date  of  aale,  as  provided  in  chapter 
12,  for  redemption  of  real  property  sold  un- 
der execution  by  the  mortgagor  or  his  suc- 
cessor in  interest  by  a  creditor  having  a 
judgment  or  mortgage  lien  on  the  property 
subsequent  to  that  on  which  the  property  was 
sold,  and  those  creditors  only  mentioned  are 
redemptioners  entitled  to  redeem  from  pre- 
vious redemptloners  within  60  days.  North 
Dakota  Horse  &  Cattle  Co.  v.  Serungard,  117 
N.  W.  463,  456,  17  N.  D.  466,  29  L.  R.  A.  (N. 
S.)  508,  138  Am.  St  Rep.  717. 

When  land  is  taken  by  the  state  In  lieu 
of  taxes  which  the  owner  failed  to  pay,  it 
is  then  optional  with  the  owner  whether  to 
take  advantage  of  the  privilege  given  him 
by  law  to  redeem  the  land  or  let  the  state 
keep  it.  He  is  then  a  "redemptloner,"  and 
he  cannot  divest  the  state  of  its  interest  in 
the  land,  except  he  redeem  within  the  period 
of  the  redemption,  which  continues  until  the 
state  has  disposed  of  the  land.  He  Is  not 
any  .longer  a  tax  delinquent,  in  any  proper 
sense;  he  is  not  even  a  redemption  delin- 
quent, for  there  is  no  duty  on  him  to  redeem. 
Honeycutt  v.  Colgan,  85  Pac.  165,  168,  3  Cal. 
App,  348. 
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In  a  charter  party,  In  absence  of  any 
parol  evidence  and  even  against  any  snch  evi- 
dence, clauses  as  to  "delivery"  simply  mean 
tMt  the  ship  is  turned  over  for  the  purpose 
of  the  charter,  and  the  term  "redelivery" 
means  that,  at  the  end,  the  ship  is  turned 
back  to  the  owner,  and  the  hire  ceases.  Cal- 
lahan V.  Munson  S.  S.  Co.,  130  N.  Y.  Supp. 
869,  870,  71  Misc.  Rep.  525. 

BEDELIVERT  BONB 

The  "redelivery  bond"  in  replevin  is  a 
substitute  for  the  property  only  in  those  cas- 
es where  a  delivery  of  the  property  cannot  be 
had  on  final  Judgment.  It  stands  in  place  of 
the  property  as  security  for  the  payment  of 
the  value  thereof.  O'Brien  v.  Curry  &  Why- 
te,  127  N.  W.  411,  412,  111  Minn.  533,  137  Am. 
St.  Rep.  563. 

REDUCE 

Rev.  Laws,  c.  203,  {  9,  provides  that»  if 
two  or  more  cases  are  tried  together  in  the 
superior  court,  the  presiding  Judge  may  "re- 
duce" the  witness  fees  and  other  costs,  but 
"not  less  than  the  ordinary  witness  fees,  and 
other  costs  recoverable  In  one  of  the  cases" 
which  are  so  tried  together  shall  be  allowed. 
Held  that,  in  reducing  the  costs,  the  amount 
in  all  the  cases  together  is  to  be  considered 
and  reduced,  providing  that  there  must  be 
left  in  the  aggregate  an  amount  not  less  than 
the  largest  sum  recoverable  in  any  of  the 
cases.  The  word  ''reduce,"  in  its  ordinary 
signification,  does  not  mean  to  cancel,  de- 
stroy, or  bring  to  naught,  but  to  diminish, 
lower,  or  bring  to  an  inferior  state.  Gi^n 
V.  Sklar,  74  N.  E.  595,  596,  188  Mass.  363. 
In  mining 

As  applied  to  mining  the  word  "reduce" 
means  to  bring  to  a  specified  form  or  condi- 
tion, as  to  reduce  rock  to  powder,  or  to  de- 
prive an  ore  of  nonmetallic  constituents.  In 
re  Martin,  106  Pac.  239,  157  Cal.  60. 

In  taxation 

That  an  application  that  an  assessment 
should  be  "wiped  out"  and  "reduced  to 
nothing"  is  an  application  to  reduce  an  as- 
sessment is  untenable.  Standard  Marine  Ins. 
Co.,  Limited,  of  Liverpool,  England,  v.  Board 
of  Assessors,  49  South.  483,  484,  123  La.  717, 
29  L.  R.  A.  (N.  S.)  59. 

REDUCED  RATE 

A  "reduced  rate"  given  by  a  carrier  must 
be  one  fixed  lower  than  another  rate  which 
is  offered  to  the  public,  and  the  sale  of  a  re- 
turn trip  ticket  at  a  price  less  than  two 
single  trip  fares  is  not  a  reduced  rate.  Rob- 
ert V.  Chicago  &  A.  R.  Co.,  127  S.  W.  925,  931, 
148  Mo.  App.  96. 

Where  a  carrier  had  but  one  regular  rate 
applicable  to  a  given  class  of  property,  it  la 


not  a  "reduced"  or  a  special  rate  that  wlU 
serve  as  a  consideration  for  an  owner's  rlak 
contract,  as  the  word  "reduced"  implies  a 
comparison,  and  it  is  not  permissible  to  go 
outside  the  subject-matter  to  seek  the  com- 
parison; but  it  must  be  made  with  another 
higher  rate  on  the  same  class  of  property, 
and,  where  there  is  no  such  rate,  there  can 
be  no  reductions.  Leas  v.  Quincy,  O.  &  K. 
C.  R.  Co.,  136  S.  W.  963,  965,  157  Mo.  App. 
455. 

The  term  "reduced  rate"  presupposes  the 
existence  of  a  higher  regular  rate  available 
to  the  shipper  for  the  carriage  of  the  same 
class  of  property  under  a  contract  that  leaves 
unimpaired  the  carrier's  common-law  liabili- 
ty. It  certainly  does  not  mean  a  lower  rate 
than  that  provided  for  the  transportation  of 
some  other  class  of  property.  Flcklin  v. 
Wabash  R.  Co.,  93  S.  W.  847,  848,  117  Mo. 
App.  221. 

REDUGTIOir 

llie  word  "reduction,"  as  applied  to  min- 
ing, means  the  separation  of  metals  from 
their  ore.  In  re  Martin,  106  Pac.  239,  157 
Cal.  60. 

REDUNDANT— REDUNDANCY 

"Redundancy"  is  the  insertion  In  a  plead- 
ing of  matters  foreign,  extraneous,  and  ir- 
relevant to  that  which  it  is  intended  to  an- 
swer; the  fault  of  introducing  superfluous 
matters  into  a  legal  instrument  Berry  v. 
Geiser  Mfg.  Co.,  85  Pac.  699,  700,  15  OkL 
364  (quoting  and  adopting  the  definition 
in  Black,  Law  Diet.  p.  1009). 


(*i 


'Unnecessary  matter  is  called  'redun- 
dant* when  there  Is  an  effort  to  reform  the 
pleadings  by  striking  it  out.  It  Is  called 
'surplusage'  when  there  has  been  no  such 
effort,  in  which  case  it  should  be  disregarded 
by  the  court  as  if  the  pleading  did  not  con- 
tain it."  Neis  V.  Whitaker,  84  Pac.  699,  700. 
47  Or.  517  (citing  Bliss,  Code  Reading  r3d 
Ed.]  i  215). 


Where  a  claim  under  a  special  contract 
for  services  is  united  with  one  for  the  rea- 
sonable  value  of  the  services  the  allegation 
as  to  reasonable  value  of  the  services  is  not 
surplusage,  neither  is  it  redundant  nor  irrele- 
vant; "redundancy"  being  an  excessive  state- 
ment or  a  representation.  E.  D.  Metcalf  Co. 
V.  Gilbert,  116  Pac.  1017,  1021,  19  Wyo.  331. 

REED 

Rattan  reeds,  from  which  the  outside 
has  been  removed,  are  not  "in  the  rough," 
within  the  meaning  of  the  Tariff  Act,  but 
are  "reeds  wrought  or  manufactured  from 
rattans."  Fopi)es  &  Partisch  y.  United 
States,  154  Fed.  866. 
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CAP 


The  front  of  the  lathe  sword  in  a  loom 
Ifi  called  the  "reed  cap."  Chambers  v.  Wam- 
panoag  MUIb,  75  N.  £.  lOdS,  1094,  189  Mass. 
529. 

RE-ENACT 

The  meaning  of  the  word  "rorenactment,*' 
as  used  in  speaking  of  the  re-enactment  of 
a  statute,  is  to  continue  In  force  the  par- 
ticular provision  unchanged  and  not  to  do 
away  with  for  any  purpose.  Jessee  v.  De 
Shong  (Tex.)  106  S.  W.  1011, 1015. 

RE-ENTER 

In  a  lease  requiring  a  deposit  to  secure 
the  performance  of  the  covenants,  declaring 
that  if  any  rent  shall  be  due  or  unpaid,  or 
any  default  shall  be  suffered,  the  landlord 
or  her  representative  ^Ight  lawfully  re- 
enter, by  force  or  otherwise,  the  word  "re- 
enter" is  not  restricted  to  a  re-entry  by  a 
common-law  action  of  ejectment.  Anzolone 
V.  Paskusz,  89  N.  T.  Supp.  203,  206,  96  App. 
Div.  188. 

Though  the  term  ''re-enter,**  used  in  its 
strict  common-law  meaning,  did  not  refer  to 
remedies  described  by  existing  statutes,  a 
covenant  in  a  lease  drawn  in  a  modem  form, 
giving  the  lessor  the  right,  upon  the  premises 
becoming  vacant  during  the  term,  to  **re- 
enter,  either  by  fdroe  or  otherwise,*'  and  relet 
the  premises  as  agent  of  the  lessee,  holding 
him  liable  for  the  deficiency,  included  a  re- 
entry by  the  lessor  by  summary  proceed- 
ings. Pannuto  v.  Foglia,  105  N.  Y.  Supp. 
495,  497,  55  Misc.  Rep.  244. 


"Re-entry,**  in  its  legal  sense,  is  applica- 
ble only  to  real  estate  which  is  capable  of 
livery  of  seisin,  and  is  inapplicable  to  an  in- 
corporeal hereditament  Where  a  grantor 
of  an  oil  lease  conveyed  only  the  right  to 
drill  for  oil  on  his  land,  together  with  the 
oil  and  gaa  discovered,  and  the  right  to  go 
on  the  land  for  such  purposes  only,  subject 
to  certain  conditions,  such  right  was  an  in- 
corporeal hereditament  incapable  of  livery 
of  seisin,  and  therefore  not  subject  to  re- 
entry. Monaghan  v.  Mount,  74  N.  EL  579, 
582,  36  Ind.  App.  188. 

RE-EXCHANGE 

The  damages  recoverable  by  the  payee 
of  a  negotiable  foreign  bill  of  exchange  pro- 
tested for  nonpayment  against  the  drawer 
may  include  the  face  of  the  bill,  interest 
thereon,  protest  fees,  and  **re-exchange,*' 
which  under  the  law  merchant  is  the  price 
which  the  holder  of  a  dishonored  bill  must 
pay  in  the  currency  of  the  country  where 
the  original  bill  was  drawn  for  a  good  bill 
payable  where  the  original  bill  was  payable» ' 


for  th^  same  amount  of  money  and  the  ex- 
penses of  protest  Pavenstedt  v.  New  York 
Life  Ins.  Co.,  96  N.  E.  104,  105,  203  N.  Y. 
91,  Ann.  Cas.  191SA,  805. 

RE-EXECUTE 

The  publication  of  a  revoked  will  is  not 
a  "re-execution,"  and  a  **re-executlon"  would 
not  be  a  republication.  Danley  v.  Jefferson, 
114  N.  W.  470,  471,  150  Mich.  59a 

REFER 


As  court,  see  Court  (Of  Justice). 

As  judge,  see  Judge. 

As  judicial  officer,  see  Judicial  Officer. 

As  trustee,  see  Trustee. 

Decision  of  referee,  see  Decision. 

The  "referee**  is  an  officer  to  take  the 
proof,  reduce  it  to  writing,  and  report  to  the 
court,  and  upon  such  proof  the  court  deter- 
mines the  question  presented.  In  re  Law- 
son,  96  N.  Y.  Supp.  83,  35,  109  App.  Div.  195. 

A  "referee**  is  an  officer  who  exercises  ju- 
dicial functions,  and  where  he  is  unable,  by 
reason  of  mental  disease,  of  discharging  the 
judicial  duties,  such  mental,  incapability 
would  be  ground  for  the  vacation  of  a  judg- 
ment directed  by  him.  On  a  motion  to  set 
aside  a  judgment,  entered  on  a  decision,  of 
a  '*referee"  on  the  ground  of  his  insanity, 
the  question  to  be  determined  is  whether  he 
was  unable  to  comprehend  the  nature  of  the 
act  and  its  relations,  effects,  and  legal  con- 
sequences, without  reference  to  his  sanity 
on  other  subjects.  Schoenberg  ft  Go.  v.  Ul- 
man,  99  N.  Y.  Supp.  650,  651,  51  Misc.  Rep. 
83  (citing  Shelf ord,  Law  of  Lunatics,  p.  618; 
Buswell,  Insanity,  p.  351;  United  States  v. 
Haskell,  4  Wash.  C.  O.  402,  26  Fed.  Cas. 
207;  Hoyt  v.  Adee  [N.  Y.]  3  Lans.  178). 

Oonunifltloner  synonymoiia 

In  an  action  on  a  deficiency  judgment  on 
mortgage  foreclosure,  the  word  **referee,'*  as 
used  in  an  allegation  that  the  sale  was  made 
by  a  referee,  is  synonymous  with  "commis- 
sioner,** within  Code  Civ.  Proc.  §  726,  requir- 
ing a  foreclosure  sale  to  be  made  by  a  com- 
missioner when  not  made  by  the  sheriff. 
Hlbemla  Savings  ft  Loan  Soc.  v.  Boyd,  100 
Pac.  239,  241,  155  Cal.  193. 


The  provision  in  Code,  §  8650,  for  a 
"reference**  does  not  authorize  an  order  for 
trial  on  depositions;  reference  being  dis- 
tinguishable from  an  order  to  try  on  deposi- 
tions, in  that  it  may  be  with  consent  or  with- 
out, but  is  always  to  find  the  facts,  or  the 
facts  and  the  law,  and  not  simply  to  take 
testimony.  In  re  County  Printing  of  Chero- 
kee County  (Iowa)  136  N.  W.  766,  768. 

Recommendation  synonymoiu 

According  to  Webster's  Internationa] 
Dictionary  a  reference  is  "one  who  or  that 
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which  Is  referred  to  ipedflcally ;  one  of 
whom  inqtiiries  can  be  made  as  to  the  In- 
tegrity, capability,  and  the  like  of  another.*' 
On  cro98-examination,  one  seeking  to  estab- 
lish a  claim  against  the  estate  of  decedent 
was  asked  concerning  a  coutersatlon  with 
one  of  the  executors,  and  on  the  redirect  he 
testified  that  at  one  time  he  was  reaucsted 
to  bring  references.  He  was  asked  to  give 
the  number  of  ^'recoropiendations**  of  men  of 
business.  The  word  "recommendations "  as 
used,  was  synonymous  with  the  word  **refer- 
ences."  Kinney  v.  McFaul,  Q8  N.  W.  276, 
277,  122  Iowa,  452. 

BEFERENGE  STATUTE 

''Reference  statutes*'  are  those  which 
refer  to,  and  by  reference  adopt  wholly  or 
partially,  pre-existing  statutes.  City  of  Pond 
Creek  v.  Haskell,  97  Pac.  338,  357,  21  Okl. 
711  (citing  Phoenix  Assur.  Co.  of  London  v. 
Fire  Department  of  City  of  Montgomery,  23 
South.  843,  117  Ala.  631,  42  L.  R.  A«  468). 

REFERENDUM 

The  function  exercised  by  voters  or  a 
representative  body,  upon  whose  approval  the 
inception  of  a  franchise  grant  by  the  Legis- 
lature is  made  conditional,  is  not  the  exer- 
cise of  a  ''legislative  function."  It  is  the 
exercise  of  the  function  of  '"referendum," 
which  is  not  legislative.  Duffleld  v.  Ashurst, 
100  Pac.  820,  826,  12  Ariz.  360. 

Const  art  11,  {  2,  as  amended  June  4, 
1906,  prohibits  the  Legislature  from  amend- 
ing the  charter  of  cities  and  towns,  the  right 
of  which  is  reserved  to  the  voters  thereof, 
and  article  4,  as  amended  June  4,  1906,  by 
section  la,  provides  that  the  "referendum" 
may  be  demanded  by  the  people,  which  power 
is  reserved  to  the  legal  voters  of  every  mu- 
nicipality and  district  as  to  all  local,  special, 
and  municipal  legislation  of  every  character 
in  and  for  their  respective  municipalities 
and  districts ;  that  the  manner  of  exercising 
such  power  shall  be  prescribed  by  the  general 
laws,  except  that  the  cities  and  towns  may 
provide  for  the  manner  of  exercising  such 
power  as  to  their  municipal  legislation. 
Held,  that  the  initiative  and  referendum 
power  so  conferred  on  municipalities  was 
not  limited  to  the  enacting  or  repealing  of 
ordinances,  but  extended  to  the  amendment 
of  the  city's  charter.  Acme  Dairy  Co.  v« 
City  of  Astoria,  90  Pac.  153,  154,  49  Or.  520. 

REFORM 

The  term  •'reform"  means  to  correct;  to 
make  new;  or  to  rectify.  McCorquodale  v. 
State,  29  Sup.  Ct  146. 147,  .211  U.  S.  432,  435, 
53  L.  Ed.  269  (citing  Rapalje,  Law  Diet  p. 
1083);  Id.,  98  S.  W.  879,  887,  54  Tex.  Cr.  R. 
844. 

Authority  to  "reform  and  correct"  a 
Judgment  implies  power  to  correct  a  judg- 


ment which  is  Incomplete.    McObrquodale  t. 
State,  98  S.  W.  879,  887,  54  Tex.  Cr.  R.  344. 

To  ^'reform*'  implies  both  the  lessening 
of  evil  and  the  increasing  of  good.  Little  v. 
State  ex  rel.  Huey,  85  South.  134,  136,  137 
Ala.  659. 

BEFOBMATIOir 

As  suit  for  land,  see  Suit  for  Land. 

'"Reformation'  is  not  an  incident  to  an 
action  at  law,  but  can  be  granted  only  in 
equity.  '  When  relief  is  granted  also  on  the 
contract  as  reformed,  it  means  only  that  the 
court  of  equity  sees  fit  to  go  on  and  finish 
the  whole  case."  United  States  v.  Milllken 
Imprinting  Co.,  26  Sup.  Ct  672,  573,  202  U. 
S.  168»  50  L.  Ed.  980. 

REFRIGERATOR 

As  vessel,  see  VesseL 

REFUND 

To  "refund"  a  thing  does  not  necessarily 
mean  to  return  the  identical  property  receiv- 
ed. To  "refund"  means  to  return  in  pay- 
ment or  compensation  for  what  has  been 
taken;  to  repay ;  to  restore.  Farmers'  Ban& 
of  Roff  V.  Nichols,  106  Pac.  834,  886,  25  OkL 
547, 138  Am.  St  Rep.  931,  21  Ann.  Cas.  1160. 

A  "refunding"  of  a  debt  is  merely  a  fund- 
ing anew,  and  not  the  creation  of  a  new  debt 
The  purpose  of  Const,  art  11,  §  6,  as  amend- 
ed in  1888,  prohibiting  counties  from  contract- 
ing any  debt  by  loan  except  to  erect  public 
buildings,  etc.,  but  permitting  any  county 
having  an  ind^tedness  outstanding,  either  in 
form  of  warrants  issued  prior-  to  December 
31,  1886,  or  in  the  form  of  funding  bonds  is- 
sued prior,  thereto,  to  contract  a  debt  for  the 
purpose  of  liquidating  such  indebtedness,  was 
to  permit  the  funding  of  an  illegal  indebted* 
ness,  and  any  legal  county  indebtedness  ex- 
isting before  the  adoption  of  the  amendment 
could  be  funded  under  the  Constitution  prior 
to  the  amendment,  and  hence  could  be  re- 
funded. Manly  v.  Board  of  Com'rs  of  Pueblo 
County,  104  Pac.  1045, 1046,  46  Colo.  491. 

In  view  of  Code,  S  1417,  providing  that 
the  board  of  supervisors  shall  direct  the 
treasurer  to  refund  any  tax  erroneously  or 
illegally  exacted  or  paid,  with  all  interest 
actually  paid  thereon,  and  section  4341,  which 
defines  "mandamus"  as  an  action  to  compel 
an  inferior  board  to  do  an  act,  the  perform- 
ance of  which  the  law  enjoins  as  a  duty  re- 
sulting from  an  Qfflce,  and  provides  that  man- 
damus cannot:  control  discretion,  there  can 
be  no  recovery  in  mandamus  to  compel  a 
board  of  supervisors  to  order  the  payment 
of  interest  on  taxes  erroneously  exacted 
founded  on  section  1417 ;  the  section  provid- 
ing merely  for  the  return  pf  interest  paid, 
and  the  word  "refund"  meaning  to  pay  back« 
to  restore.  Home  Sav.  Bank  v.  Morris^  120 
N.  W,  100,  101,  141  Iowa,  560. 
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In  tlie  Ohio  Statute  proTiding  that  town- 
ship funds  may  be  deposited  in  some  bank, 
subject  to  the  order  of  the  treasurer,  and  de- 
claring that  the  failure  of  the  bank  to  refund 
the  money  deposited  shall'  not  release  the 
treasurer  from  responsibility,  the  word  ''re- 
fund" is  used  in  its  ordinary  sense;  that  Is, 
to  repay.  It  does  not  mean  that  the  identical 
money  depoaited  is  to  be  returned.  A  de- 
posit by  a  township  treasurer  of  separate 
township  funds  in  a  bank  under  the  statute 
Ls  an  ordinary,  and  not  a  special,  trust  de- 
posit, and  hence  was  not  entitled  to  a  prefer- 
ence on  the  insolvency  of  the  bank.  In  re 
Smart,  136  Fed.  974,  97a 

A  contract  of  sale  of  a  steam  shovel  for 
use  by  the  buyer  in  excavating  an  irrigation 
ditch  stipulated  that  the  seller  guaranteed 
the  same  to  be  in  good  working  condition, 
and  that  in  the  event  of  not  proving  so  will 
refund  all  money  paid  by  the  buyer.  The 
seller  was  not  the  manufacturer  nor  a  dealer, 
but  merely  bought  and  sold  the  shovel  for  the 
profit  arising  on  a  resale.  The  buyer  knew 
that  fact.  Neither  party  had  ever  seen  the 
shovel  and  had  no  personal  knowledge  of  its 
condition.  The  buyer,  on  finding  that  the 
shovel  did  not  conform  to  the  warranty  and 
was  worthless,  notified  the  seller  thereof  and 
demanded  an  immediate  r^und  of  the 
amount  paid  on  the  price.  Held,  that  the 
seller  was  liable  only  to  repay  the  price  paid ; 
the  word  "refund"  meaning  to  pay  back  by 
the  party  who  has  received  it  to  the  party 
who  has  paid  money  which  ought  not  to  have 
been  paid.  Shaw  v.  Water  Supply  &  Storage 
Co.,  128  Pac.  480,  481,  23  Colo.  App.  UO. 

As  debt 

See  Debts. 

REFUSE 

See  Dry  Refose* 

It  is  not  a  strained  construction  of  Rev. 
Laws,  c.  25,  i  14,  providing  that  a  town  may 
contract  for  the  disposal  of  its  garbage,  ref- 
use, and  ofTal,  to  include  ashes  under  the 
term  "refuse."  This  word  is  defined  by.  the 
Century  Dictionary  as  **that  which  is  refused 
or  rejected;  waste  or  useless  matter;  the 
worst  or  meanest  part;  rubbish."  Ashes 
have  been  held  to  be  included  within  the 
meaning  of  the  word  "refuse,"  in  the  Eng- 
lish case  of  Gay  v.  Cadby,  2  C.  P.  D.  391. 
Haley  v.  City  of  Boston,  77  N.  E.  888,  889, 
19t  Mass.  291,  6  L.  R.  A.  (N.  S.)  1005. 

REFUSE— REFUSAL 

See  Abflolnte  Refusal  to  Pay ;  First  Re- 
fusal; Neglect  and  Refusal;  Offer  and 
Refusal. 

Every  refusal,  see  Every. 

Willful  refusal,  see  WiUful— Willfully. 

To  ^'refuse"  is  literally  to  pour  back,  vis., 
to  send  back.  The  word  "refusal,"  in  its 
derivative  and  intrinsic  meaning,  includes  the 
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idea  of  absolute  rejection.  Generally  speak- 
ing, when  a  service  contemplates  the  doing 
of  a  definite  work,  there  may  be  a  "refusal" 
to  serve  after  one  has  begun  the  \7ork,  which 
''refusal"  may  include  the  idea  of  an  abso- 
lute rejection  of  the  service.  Thus,  the  res- 
ignation of  a  referee  after  his  appointment 
and  service  for  a  considerable  time  is  a  "re- 
fusal" to  serve,  within  Code  Civ.  Proc.  i  1011, 
requiring  the  court  to  appoint  another  ref- 
eree, when  the  referee  named  in  the  stipula- 
tion refuses  to  serve.  Brooklyn  Heights  R. 
Co.  V.  Brooklyn  City  R.  Cg.,  93  N.  Y.  Supp. 
849,  850, 105  App.  Div.  88  (dtlng  Crabb,  Syn. ; 
Cent  Diet). 

St.  lOOd,  c.  516,  i  6,  providing  for  an 
application  to  the  Board  of  Railroad  Commis- 
sioners by  an  electric  railroad  company  for  a 
certtflcate  of  public  convenience  and  neces- 
sity, provides  that,  if  the  board  refuse  to  is- 
sue such  certificate,  no  further  proceedings 
shall  be  had,  but  that  the  application  may  be 
renewed  after  one  year  from  the  date  of  such 
refusal.  Held,  that  the  dismissal  of  an  ap- 
plication at  the  request  of  the  petitioners  be- 
cause of  an  informality  was  not  a  "refusal" 
of  it,  within  the  statute.  Inhabitants  of 
Weston  V.  Board  of  Railroad  Com'rs,  91  N. 
E.  d08,  304,  206  Bfoss.  94. 

Where  a  shipper  was  permitted  to  place 
lumber  on  a  car,  but  the  carrier  refused  to 
receive  it  for  shipment,  this  was  a  "refusal 
to  receive'*  it,  within  Revisal  1905,  |  2631,  im- 
posing a  penalty  for  such  refusal.  Garrison 
V.  Southern  Ry.  Co.,  64  S.  B.  578,  579,  150 
N.  C.  575. 

Rev.  St  1895,  art  4494,  requires  rail- 
road corporations  to  take  and  transport  proi>- 
erty  on  the  due  payment  of  the  legal  freight. 
Article  4496  provides  that  on  refusal  so  to 
transport  any  property,  or  to  deliver  the 
same  at  the  regular  appointed  time,  the  rail- 
road shall  pay  to  the  party  aggrieved  all 
damages  sustained  thereby,  with  costs  of  suit, 
etc.  Held,  that  the  words  on  "the  refusal," 
etc.,  ''so  to  take,"  etc.,  refer  to  the  preced- 
ing article  and  mean  in  case  of  the  refusal 
to  take  under  the  conditions  prescribed  in 
such  article.  Dorrance  ft  Co.  v.  Internation- 
al &  Q.  N.  R.  Co.,  125  S.  W.  561,  563, 103  Tex, 
200. 

"Neglect,"  within  Rev.  St  1899,  |  2228, 
declaring  that  every  able-bodied  married  man 
who  shall  "neglect"  or  "refuse"  to  support  his 
family  shall  be  deemed  a  "vagrant,"  arises 
from  an  inattentive  state  of  mind,  want  of 
care  for,  and  utter  disregard  of  the  obliga- 
tion resting  on  the  husband  to  support  his 
fauiily,  whereas  the  word  "refuse"  imports  a 
willful  disavowal  or  disregard  of  such  ob- 
ligation; and  hence  where  a  physician  of 
good  habits  endeavored  to  establish  a  prac- 
tice, maintained  an  office  where  he  waited  for 
patients,  and  attended  to  such  calls  as  he 
had,  contributing  his  entire  income  from 
his  practice  to  the  support  of  his  wife  and 
himself,  he  was  not  a  "vagrant,"  so  as  to  en- 
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title  hifi  wife  to  a  divorce  under  section  2921, 
declaring  that,  when  the  husband  shall  be 
guUty  of  such  conduct  as  to  constitute  him  a 
*'vagrant/'  within  the  meaning  of  the  law 
respecting  **vagrants,"  the  wife  may  be  di- 
vorced, though  he  did  not  succeed  in  earning 
enough  to  support  both  of  them,  and  she  was 
compelled  to  contribute  to  their  support  from 
her  separate  means.  Gallemore  v.  Gallemore, 
91  S.  W.  406,  410,  115  Mo.  App.  179. 

Where  plaintiff  alleged  that  defendant, 
a  constable,  ''refused  and  wholly  failed"  to 
execute  two  writs  for  the  seizure  of  personal 
property,  etc.,  the  allegation  being  conjunc- 
tive, plaintiff  was  bound  to  prove,  not  only 
that  the  constable  failed  to  exerdsQ  due  dili- 
gence, but  that  he  refused  to  execute  the 
process.  Reeder  v.  Huffman,  41  South.  177, 
148  Ala.  472  <cittng  Louisville  &  N.  R.  Co.  v. 
Dancy,  11  South.  796,  97  Ala.  338). 

DenuuLd,  offer,  or  notico  implied 

"A  party  cannot  be  said  to  refuse  to  do 
a  thing  of  which  he  knows  nothing.  'Re- 
fusal' implies  demand,  knowledge,  or  notice." 
Mutual  Life  Ins.  Co.  v.  Hill,  20  Sup.  Ct.  914, 
915,  178  U.  S.  347,  350,  44  L.  Ed.  1097. 

"Refusal'^  is  the  denial  of  anything  de- 
manded, solicited,  etc.;  the  verb  "refused" 
means  to  deny  a  request,  demand,  invitation, 
or  command,  to  decline  to  do  what  is  solicited, 
claimed,  or  commanded.  Beckhard  v.  Ru- 
dolph, 63  Atl.  705,  707,  68  N.  J.  Eq.  740  (quot- 
ing Wcbst.  Diet).  Under  a  statute  providing 
for  notice  to  an  owner  by  a  materialman 
when  a  contractor  "refuses"  to  pay  the  ma- 
terialman in  order  to  preserve  a  material- 
man's lien,  the  notice  is  defective  where  It 
states  a  refusal  of  the  contractor  to  pay  the 
sum  demanded,  but  falls  to  state  that  such 
refusal  was  made  upon  demand.  Id.,  59  Atl. 
253,  258,  68  N.  J.  Bq.  315. 

A  fair  construction  of  PoL  Code,  $  1699, 
providing  that  any  teacher  whose  salary  is 
withheld  may  appeal  to  the  superintendent 
of  public  instruction,  who  shall  pronounce  a 
final  judgment  advising  the  county  superin- 
tendent, and  that,  upon  receiving  such  Judg- 
ment, the  superintendent.  If  the  Judgment 
Is  in  favor  of  the  teacher,  shall,  in  case  the 
trustees  refuse  to  issue  an  order  for  such  sal- 
ary, Issue  his  requisition  in  favor  of  the 
teacher,  "seems  to  require  a  notice  of  the 
final  Judgment  to  be  given  to  the  trustees  so 
that  they  may  act  in  conformity  with  it  and 
Issue  their  warrant,  because  a  'refusal*  pre- 
supposes a  demand,  and  it  is  only  on  a  refusal 
by  the  trustees  that  the  county  superintend- 
ent can  act."  Williams  v.  Bagnelle,  72  Pac. 
408,  409,  138  Cal.  099.  . 

As  used  in  Ann.  St  1906,  §  729,  providing 
that,  if  the  Judge  refuse  to  sign  a  bill  of  ex- 
ceptions because  it  is  untrue,  he  shall  certi- 
fy thereon  under  his  hand  the  cause  of  such 
refusal,  the  word  "refuse"  Implies  that  some 
suggestion  should  be  made  to  the  Judge  to 
sign  the  bill  or  do  othen^'ise,  so  that  where 


a  Judge  determioed  that  a  bill  submitted  to 
him  within  the  time  prescribed  was  untrue, 
but  exc^tor  made  no  request  within  such 
time  that  the  Judge  allow  the  bill  or  indorse 
his  refusal  thereon,  w^lth  his  reasons  for  so 
doing,  the  Judge  was  not  remiss  in  omitting 
to  indorse  his  refusal,  etc.,  until  after  the 
time  for  allowing  and  filing  the  bill  had  ex- 
pired. State  ex  rel.  Winsor  v.  Taylor,  114  S. 
W.  1029,  1032, 134  Mo.  App.  430. 

The  word  "refuse"  of  itself  imports  a 
request  declined,  and  It  is  used  in  this  sense 
in  Civ.  Code  1895,  §|  2299,  2301,  Imposing  a 
penalty  on  railroad  companies  if  they  should 
"refuse"  to  put  on  sale  tickets  for  points  on 
connecting  lines.  Wlmberly  v.  Georgia  South- 
em  &  F.  R.  Co.,  63  S.  E.  29,  31,  5  Ga.  App. 
263. 

The  terms  "refusing"  and  **faiUng"  as 
used  in  Code  Pub.  Gen.  Laws  1904,  art  33,  i 
24,  providing  that  any  person  who  feels  ag- 
grieved by  the  action  of  any  board  of  regis- 
try in  "refusing"  to  register  him  as  a  quali- 
fied voter,  or  in  erasing  or  misspelling  his 
name,  or  that  of  any  person  on  the  registry 
or  In  registering,  or  "falling"  to  erase  the 
name  of  aiiy  fictitious,  deceased,  or  disquali- 
fied person,  etc.,  have  reference  to  what  may 
be  termed  negative  action  in  cases  that  have 
been  specifically  brought  before  the  Judgment 
of  the  board  of  registry. .  Collier  v.  Carter. 
60  Atl.  104,  105, 100  Md.  381. 

As  failure 

In  an  action  by  a  passenger  for  his  ex- 
pulsion from  a  railroad  train,  the  defendant's 
plea,  averred  that,  when  the  conductor  de-^ 
manded  of  him  his  ticket  or  fare,  plaintiff 
"refused"  and  "willfully  failed"  to  present 
or  tender  any  ticket  or  fare,  and  the  conduc- 
tor thereupon  ejected  him,  and  plaintifTs 
replication  alleged  that,  when  the  conductor 
demanded  his  ticket  or  fare,  he  bad  misplac- 
ed his  ticket  in  his  clothing,  and  the  conduc- 
tor ejected  him  without  giving  him  a  reason- 
able time  wltliin  which  to  produce  the  tick- 
et Held  that,  as  the  replication  was  in  the 
nature  of  a  confession  and  avoidance,  it  was 
insuflicient,  for,  while  the  word  "fail"  at 
times  is  synonymous  with  "refuse,"  the  word 
"refuse"  here  means  to  decline  to  accept,  or 
reject,  and  the  words  "willfully  fail"  mean  an 
intentional  neglect,  and  so  it  does  not  show 
that  plaintiff  attempted  to  produce  his  tick- 
et or  notified  the  conductor  that  he  had  one, 
and  requested  reasonable  time  within  which 
to  search  for  his' ticket,  which  was  necessary 
before  he  could  complain  of  his  ejectment. 
Louisville  &  N.  R.  Co.  ^.  Mason,  58  South. 
963,  965,  4  Ala.  App.  353  (citing  7  WorilB  and 
Phrases,  p.  631;  8  Words  and  Phrases,  p. 
7468). 

Failure  by  a  property  owner  to  lay  side- 
walks within  the  time  prescribed  in  an  order 
requiring  their  construction,  and  with  which 
he  has  been  served,  amounts  to  a  refusal 
withiji    Bluefleld    City    Charter,    i    38,    as 
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amended  by  Acts  1906  (Laws  1005,  p.  65,  c 
3),  providing  that»  If  a  property  owner  shall 
refuse  to  lay  a  sidewalli:,  the  board  of  en* 
pervisors  may  baye  the  same  done,  and  no 
express  refusal  need  be  shown.  City  of  Blue- 
field  y.  Medaugherty,  63  8.  B.  868,  864,  64 
W.  Va.  586 

Negotiable  Instruments  Law,  f  137  (P. 
L.  1001,  p.  218;  8  Purd.  Dig.  [18th  Ed.]  p. 
330T),  providing  that,  where  a  drawee  to 
whom  a  bill  Is  delivered  for  acceptance  **re- 
fuses,"  within  24  hours  after  such  delivery, 
or  such  other  period  as  the  holder  may  al- 
low, to  return  the  bill  accepted  or  nonaccept- 
ed  to  the  holder,  he  will  be  deemed  to  have 
accepted  it,  does  not  contemplate  a  tortious 
refusal  to  return,  amounting  to  a  conversion, 
the  presentation  for  acceptance  being  regard- 
ed as  a  demand  for  acceptance,  which,  when 
the  bill  is  retained  by  the  drawee,  implies 
a  demand  for  its  return  within  the  time  spec- 
ified by  the  statute,  making  a  neglect  or  fail- 
ure to  return  a  refusal  to  return;  and  hence, 
where  a  drawee  bank  failed  to  return  checks 
to  the  collecting  bank  within  24  hours  after 
their  delivery  to  it,  it  must  be  deemed  to 
have  accepted  the  checks,  and  is  liable  to 
the  holder  thereon.  Wisner  v.  First  Nat 
Bank  of  Gallitzin,  68  Atl.  055,  057,  050,  220 
Pa.  21.  17  L  R.  A.  (N.  8.)  1266. 

An  averment  that  a  master  promised  to 
repair  machinery,  but  failed  and  ^'refused** 
to  do  so,  is  not  inconsistent  with  the  theory 
that  the  promise  induced  the  servant  to  in- 
cur a  known  danger.  The  definition  in  Web- 
ster's International  Dictionary  of  "refuse'*  is 
**not  to  comply  with,"  and  "the  words  'refuse 
ing  to  comply'  may  in  general  have  the  same 
operation  In  law  as  the  words  'failing  to  com- 
ply* would  have."  Virginia  &  N.  C.  Wheel 
Co.  y.  Harris,  40  S.  E.  001,  003,  103  Va.  708 
(quoting  and  adopting  definitioii  in  Taylor  v: 
Mason,  22  U.  8.  [0  Wheat]  327,  6  U  Ed.  101). 

The  word  "failed,'*  as  used  in  an  instruc- 
tion that  a  defendant,  after  being  notified  to 
produce  books  and  papers  has  **falled**  to  do 
so,  is  equivalent  to  "refused."  F.  R.  Patch 
Mtg.  Oo.  y.  Protection  Lodge  No.  215,  Inter- 
national Ass'n  of  Machinists,  60  AtL  74,  83, 
77  Vt  204,  107  Am.  St  Bep.  765. 

The  words  "fail,"  "refuse,"  and  "neg- 
lect," as  used  in  St  1003,  §§  705-707,  provid- 
ing that  any  railroad  company  which  ''shall 
fall,  refuse  and  neglect  to  comply  with  the 
provisions"  of  the  act  shall  be  guilty  of  a 
misdemeanor,  are  used  interchangeably,  and 
mean  something  more  than  an  unavoidable 
and  accidental  violation  of  the  statute.  Ches- 
apeake &  O.  B^  Co.  V.  Commonwealth*  84  S. 
W.  566,  568,  110  Ky.  510. 

To  pay  fare 

A  passenger  who  refuses  to  obey  a  rule 
of  the  carrier  excluding  dogs  from  passenger 
coaches  while  carrying  them  for  hire  in  bag- 
gage <^rs  does  not  evade  the  payment  of 


fare  within  Rev.  Laws,  o.  108,  {  18,  empower- 
ing railroad  police  offlcers  to  arrest  a  pas- 
senger refusing  to  pay  fare,  and  the  arrest  of 
the  passenger  for  evading  fare  is  illegal. 
HuU  y.  Bostoh  &  M.  B.  B.,  06  N.  E.  58,  58,  210 
Mass.  150,  86  L.  B.  A.  ^.  S.)  406»  Ann.  Cas. 
1012C,  1147. 

REGARD 

See  Disregard;  DueBegard;  In  Begard 
To.  . 

REGISTER 

"Becord"  and  ''register,*'  as  used  in  Be- 
vision  of  1846  (Nixon's  Dig.  pp.  526,  527),  re- 
lating to  the  registration  of  mortgnges,  are 
synonymous.  Manchester  Building  &  Loan 
Ass*n  y.  Beardsley,  66  AtL  1,  4,  72  N.  J.  £q. 
714. 

The  word  "registered/*  as  used  in  Acts 
1808-00,  p.  34,  providing  that  a  judgment  fil- 
ed and  registered  by  the  Judge  of  probate 
shall  be  a  lien  on  the  debtor's  lands,  means 
recorded.  Emrlch  v.  Gilbert  Mfg.  Co.,  35 
South.  322,  325,  138  Ala.  316. 

BEOI8TSR  (Hoim) 

As  Judge,  see  Judge  (In  Law). 

BEOISTEBED  HOIiDEB 

Certificates  issued  by  a  company  provid- 
ed for  payment  of  a  certain  sum  at  the  office 
of  a  trust  company  in  semiannual'  install- 
ments; that  the  failure  to  pay  any  install- 
ment when  due  should  make  all  future  in- 
stallments at  once  due  and  payable;  that  un- 
til such  default  occurred  the  company 'might 
at  any  time  discharge  its  liability  by  paying 
the  amount  of  all  future  installments  to  the 
trust  company  in  trust  to  pay  the  same  to  the 
"registered  holders"  of  the  certificates.  H^d, 
that  the  ''registered  holder"  was  the  party 
appearing  on  the  book  of  the  trust  company 
as  the  holder  of  the  paper.  Strickland  v. 
National  Salt  Co.,  76  AtL  1048,  1050,  77  N.  J. 
Eq.  32& 

BEOISTERED  PHYSICIAN 

Acciised  filed  his  diploma  with  the  coun- 
ty clerk  in  1880  pursuant  to  Act  April  28, 
1877  (Laws  1877,  p.  843),  relating  to  the  reg- 
ulation of  the  practice  of  medicine  and  sur- 
gery, and  was  thereupon  registered  as  a  phy- 
sician and  received  a  license  from  the  coun- 
ty clerk.  Laws  1883,  p.  115,  provided  that,  if 
a  physician  were  a  graduate  of  medicine,  he 
should  present  his  diploma  to  the  State  Board 
of  Health  for  verification,  and  that  the 
board,  upon  finding  the  diploma  genuine, 
should  issue  him  a- license.  The  act  exempt- 
ed those  who  had  been  practicing  medicine 
five  years  In  the  state  prior  to  its  enactment 
Laws  1001,  p.  208,  i  5  (Ann.  St.  1006,  S  8518- 
5),  repealed  Acts  1883,  p.  115,  and  provided 
that  tny  person,  except  "physicians  now  reg- 
istered*'* practicing  medicine  or  surgery  In 
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the  state  wltboHt  first  obtaining  a  license 
from  the  State  Board  of  Health,  should  be 
guilty  of  a  misdemeanor.  Held,  that  though 
accused  had  not  been  practicing  in  the  state 
five  years  at  the  enactment  of  the  act  of 
1883,  and  may  have  been  under  such  act  not 
entitled  to  practice  without  being  r^^tered 
as  therein  prescribed,  yet,  inasmuch  as  he 
was  duly  registered  under  Acts  1877,  p.  343, 
he  was  subsequent  to  the  enactment  of  the 
act  of  1901,  which  repealed  the  act  of  1883, 
a  "physician  now  registered"  within  the  act 
of  1901,  and  entitled  to  practice  without  ob- 
tainiug  a  license  from  the  State  Board  of 
Health ;  no  act  of  the  Legislature  having  re- 
voked the  license  granted  him  in  1880.  State 
V.  Carson,  132  S.  W.  587,  589,  231  Mo.  1. 

REGISTERED  TAXES 

As  municipal  claim,  see  Municipal  Claim. 

REOIflTERED  TONITAOE 

The  phrase  "registered  tonnage"  Is  ap- 
plied indiscriminately  to  the  three  classes  of 
registered  vessels,  enrolled  vessels,  and  li- 
censed vessels,  and  means  merely  the  capac- 
ity that  has  been  ascertained  and  registered 
as  provided  by  law,  no  matter  what  the  size 
or  business  of  the  ship  may  be.  ''Registered 
tonnage"  is  the  language  that  is  always  used, 
whether  the  ship  ia  engaged  in  foreign  trade, 
or  in  domestic  trade,  or  in  the  coasting  trade 
or  fisheries.  Wheaton  v.  Weston  &  Co^  128 
Fed.  151,  153. 

REGISTERED  VOTER 

As  qualified  elector,  see  Qualified  Elec- 
tor. 

As  qualified  voter,  see  Qualified  Voter. 

The  terms  "legal  voters"  and  "qualified 
electors"  are  interchangeable,  but  are  not 
equivalent  to  "registered  voters,"  as  used  in 
Laws  1905,  p.  41,  providing  for  the  calling 
of  an  election  to  determine  whether  the  sale 
of  intoxicating  liquors  shall  be  prohibited  on 
petition  of  10  per  cent,  of  the  registered  vot- 
ers. The  phrase  "legal  voters"  is  a  synonym 
for  "registered  voters,"  as  used  in  the  act 
Roesch  V.  Henry,  103  Pac.  439,  440,  441,  54 
Or.  230. 

A  finding  by  the  county  court  in  an  order 
calling  the  election  that  a  petition  for  a  local 
option  election  was  signed  by  "legal"  voters, 
when  L.  O.  L.  §  4920,  requires  such  petition 
to  be  signed  by  "registered"  voters,  would  not 
invalidate  the  election;  "legal"  voters  being 
synonymous  with  "registered"  voters  as  used 
in  the  statute.  State  v.  BiUups,  127  Pac.  686, 
689,  63  Or.  277. 

Const  art  6,  §§  1,  3,  4,  provide  the  qual- 
ifications of  voters  and  declare  that  every 
person  shall  be  able  to  read  and  write,  un- 
less registered  under  another  clause,  before 
being  entitled  "to  register,"  as  required  by 
section  3,  and  that,  "before  he  shall  be  en- 
titled to  'vote/  he  shall  have  paid  his  poll 


tax  for  the  previous  year."  Laws  1903,  p. 
290,  c.  233,  §  7,  requires  an  order  for  a  mu- 
nicipal election  to  determine  whether  saloons 
shall  be  licensed  in  lieu  of  a  dty  dispensary 
on  petition  of  one-third  of  the  "registered 
voters"  therein  for  the  preceding  municipal 
election,  and  section  9  declares  that  "any 
person  entitled  to  vote  for,"  etc.,  "shall  have 
the  right  to  vote  at  such  election."  Held, 
that  "registered  voters"  did  not  include  all 
persons  whose  names  were  on  the  permanent 
registration  roll  at  the  preceding  municipal 
election,  but  only  included  those  who  had 
paid  their  poll  tax  as  required  and  were  en- 
titled to  vote.  Pace  v.  City  of  Raleigh,  62  S. 
B.  277,  278,  282,  140  N.  a  66. 


Subsequent 


REGISTRATIOir 

See    Special   Registration ; 
Registration. 

"Registration"  is  the  method  of  proof 
prescribed  for  ascertaining  the  electors  who 
are  qualified  to  cast  votes.  It  is  a  part  of 
the  machinery  of  elections,  and  is  a  reason- 
able regulation,  whi<^  conduces  to  their  or> 
derly  conduct  and  fairness.  People  ex  rel. 
Maher  v.  Oarleton,  85  N.  Y.  Supp.  22,  28,  41 
Misc.  R^.  528. 

REGISTRATION  CERTIFICATE 

The  "registration  certificate"  provided 
for  by  an  act  requiring  a  voter,  as  a  condi- 
tion of  voting,  to  produce  to  election  ofiBlcers 
a  certificate  of  registration,  or,  in  case  of  its 
loss,  a  duplicate  certificate  from  the  county 
clerk,  is  not  conclusive  of  the  holder's  right 
to  vote,  although  it  is  conclusive  as  to  the 
fact  that  the  person  named  therein  has  been 
registered.  Yates  v.  Collins,  82  S.  W,  282, 
284,  118  Ky.  682. 

REGRATiNG 

"Regrating^  Is  the  buying  of  com  or 
other  dead  victual  in  any  market  and  selling 
it  again  in  the  same  market  Button  v.  City 
of  KnoxvUle,  113  S.  W.  381,  383,  121  Tenn. 
25,  130  Am.  St  Rep.  748,  16  Ann.  Cas.  1028. 

REGRET 

As  mental  anguish,  see  Mental  Agony  or 
Anguish. 

REGULAR 

See  Irregular* 

RepntablA  aot  syAMtym^va 

**  'Regular*  and  'reputable  are  not  syn- 
<mymous  words.  'Regular*  is  defined  as  con- 
formed to  or  made  in  accordance  with  a  rule; 
agreeable  to  an  established  rule,  law,  type,  or 
principal,  to  a  prescribed  mode,  or  to  estab- 
lished customary  form.  'Reputable'  is  defin- 
ed as  being  in  good  repute ;  held  in  esteem ; 
estimable."  Wise  v.  State  Veterinary  Board, 
101  N.  W.  562,  564,  138  Mich.  428  (dUng 
Cent  Diet.). 
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BEGUIiAR  BDSIHM8 

See  Regular  Course  of  Bosiness;    Reg- 
ular Real  Estate  Business. 

A  nonresident  of  a  county  owned  prop- 
erty there  which  he  managed  and  received 
the  rents  from,  and  also  collected  rent  from 
property  which  he  owned  as  cotenant  with 
another,  receiving  a  commission  from  his  co- 
tenant  for  collecting  the  latter's  share.  He 
formerly  lived  and  transacted  husiness  in  the 
county,  having  an  office  in  a  dweUiug  house 
owned  by  him,  and,  when  he  was  In  the 
county  collecting  rents,  he  called  at  the  of- 
fice, upon  which  his  business  sign  still  re- 
mained. Held,  that  he  was  not  engaged  in 
"regular  business"  or  habitual  avocation  or 
employment,  within  Code,  art.  75,  §  132,  au- 
thorizing any  one  so  engaged  to  be  sued  in 
the  county  in  which  the  business  is  carried 
on.  State,  to  Use  of  Gemundt,  v.  Shipley, 
57  Atl.  12,  13,  98  Md.  657. 

BEOUUUt  CHAIN  OF  TITLE 

In  repect  to  Pub.  Acts  1899,  p.  317,  Act 
No.  204,  the  court  says:  "There  is  nothing 
in  the  law  of  1899  that  required  the  purchas- 
er to  reconvey  to  any  one  except  the  owner 
of  the  regular  title.  There  is  nothing  to  in- 
dicate an  intention  to  give  such  a  right  to 
the  holders  of  earlier  tax  titles,  unless  we 
are  to  say  that  such  holder  is  a  'grantee  un- 
der the  last  recorded  deed  in  the  regular 
chain  of  title  to  the  land.'  We  are  of  the 
opinion  that  by  'regular  chain  of  title'  was 
meant  the  chain  of  title  based  upon  the  pat- 
ent, and  that  one  claiming  under  another 
tax  title  was  not  intended  to  be  included  al- 
though we  can  imagine  cases  where  it  would 
be  as  important  that  he  should  be  included 
(e.  g^  where  his  tax  tUle  has  been  sustained 
by  law,  and  he  is  in  i)ossession  under  it),  and 
in  any  case  it  would  seem  Just  that  he  should 
be.  ♦  *  •  We  think  it  more  probable  and 
more  reasonable  that  the  term  'regular  title' 
was  used  with  reference  to  the  original  gov- 
ernment title,  and  believe  that  to  be  the 
meaning,  as  generally  understood  by  law- 
yers." Griffin  v.  Jackson,  108  N.  W.  438,  440, 
145  Mich.  23,  9  Ann.  Cas.  74. 


The  term  "regular  clerk,"  within  Great- 
er New  York  Charter  (Laws  1901,  p.  636,  c. 
466)  i  1548,  relating  to  the  removal  of  regu- 
lar clerks,  "means  one  employed  in  the  duty 
of  keeping  the  records  or  accounts  or  In  do- 
ing the  writing  which  relates  to  the  ordinary 
conduct  or  business  details  of  the  depart- 
ment" The  property  clerk,  who,  by  Greater 
New  York  Charter,  ff  331-336  (Laws  1901, 
pp.  141-143,  c.  466),  is  required  to  take  charge 
of  property  stolen  or  embezzled  which  comes 
into  the  hands  of  the  police,  and  property 
taken  from  prisoners,  or  lost  or  abandoned, 
and  to  advertise  such  property,  and  to  sell 
it  in  case  no  claimant  appears,  and  who  Is 
required  to  give  security  for  the  faithful  per- 


fformance  of  his  duties,  is  not  a  "regular 
clerk,"  within  the  meaning  of  sneli  section 
1543,  although  he  is  required  to  keep  a  book 
of  registry,  desorlptlon,  and  disposltton  of 
the  property  in  his  hands.  People  ex  reL 
Doonan  v.  McAdoo,  74  N.  B.  1123,  181  N.  Y. 
548;  People  ex  rel.  Blatchford  v.  McAdoo,  91 
N.  Y.  Supp.  553,  554,  101  App.  Dlv.  188. 

The  words  "regular  clerk"  as  used  in 
New  York  City  Charter  (Laws  1901,  p.  636,  c. 
466)  §  1543^  providing  that  no  "regular  clerk" 
or  person  holding  a  position  In  the  classified 
municipal  civil  service,  subject  to  competitive 
examination,  shall  be  removed  until  he  has 
been  allowed  an  opportunity  of  making  an 
explanation,  etc.,  are  used  in  their  popular 
sense,  and  include  only  such  positions  as  did 
not  require  any  other  qualification  than  the 
ability  to  perform  purely  clerical  work.  A 
regular  clerkship  is  a  "position  in  the  classi- 
fied municipal  civil  service  subject  to  compet- 
itive examination."  People  ex  rel.  Corklll  v. 
McAdoo,  99  N.  Y.  Supp.  324,  325,  113  App. 
Div.  770  (citing  People  v.  Board  of  Fire  Com'rs 
of  City  of  New  York,  73  N.  Y.  437;  People  v. 
Board  of  Fire  Com'rs  of  City  of  New  York, 
86  N.  Y.  149;  Chittenden  v.  Wurst^er,  46  N.  B. 
857,  152  N.  Y.  345.  37  L.  R.  A.  809). 

Laws  1911,  a  641,  provided  for  a  chief 
clerk  in  charge  of  the  law  department  in  the 
county  clerk's  office  of  Kings  county,  amend- 
ing the  act  to  make  the  office  of  county  clerk 
of  the  county  of  Kings  a  salaried  office,  and 
regulating  the  management  thereof.  It  fix- 
ed the  salaries  to  be  paid  to  assistants,  clerks, 
employes,  or  subordinates  employed  in  the 
office,  declaring  that  the  deputy  clerk  should 
receive  $5,000,  a  year,  expert  of  records  $3,- 
000,  assistant  deputy  county  clerk  $2,500,  and 
the  chief  clerk  in  charge  of  the  law  depart- 
ment $2,500.  It  was  the  duty  of  the  clerk  of 
the  law  department  to  pass  on  the  papers  for 
and  enter  Judgment  in  law  and  equity  cases, 
to  tax  costs,  cancel  notice  of  pendency  of  ac- 
tion, satisfy  Judgments  and  liens,  issue  tran- 
scripts and  satisfy  the  same,  certify  to  the 
correctness  of  copies,  and  Issue  executions 
and  state  writs.  Held,  that  the  chief  clerk 
in  charge  of  the  law  department  was  a  "reg- 
ular clerk,"  within  Civil  Service  Law  (Con- 
sol.  Laws  1909,  c.  7)  |  22,  and  was  therefore 
not  subject  to  removal  by  the  county  clerk 
without  notice  and  an  opportunity  to  explain 
charges  for  which  he  was  dismissed.  In  re 
Donnelly,  137  N.  Y.  Supp.  789,  790. 

BEOUI.AB  OOLUBOE 

See  Regular  School  or  College. 

IfJ^TTLAM  COURSB  OF  BUSINESS 

Where  a  tenant,  conduetlng  both  a  whole- 
sale and  retail  business,  the  former  only 
amounting  to  10  to  15  per  eeat.  of  its  entire 
sales,  offered  hte  entire  stock  for  sale  for  the 
purpose  of  closing  out  his  business,  and  sold 
the  same  in  such  lots  and  quantities  as  rait- 
ed his  purchasers,  dlspoeing  •of  the  entire 
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quaiitUy  within  42  days,  such  sales  were  not 
made  in  the  ordinary  course  of  business,  with- 
in Rev.  St.  1895,  arts.  3251  and  3238,  provid- 
ing that  all  persons  leasing  any  storehouse 
shall  have  a  lien  on  the  proi>erty  of  the  ten- 
ant for  the  rents,  and  providing  that  such 
lien  shall  not  attach  to  goods  or  merchandise 
sold  or  delivered  in  the  "regular  course  of 
business.**  Freeman  v.  Collier  Racket  Co., 
101  S.  W.  202,  204,  100  Tex.  475.  "Regular 
course  of  business,'*  as  used  in  sijch  statute, 
does  not  apply  to  a  sale  of  the  whole  stock  of 
goods  by  the  tenant  with  a  view  of  going  out 
of  business  in  a  closing  out  sale.  Freeman  v. 
Collier  Racket  Co.,  105  S.  W.  112%  1130,  44 
Tex.  Civ.  App.  177. 

REGULAB  ELECTION 

An  election  at  which  judges  of  the  dis- 
trict court  are  to  be  chosen  for  a  full  term  in 
any  of  the  judicial  districts  of  the  state,  is, 
as  to  that  office,  a  "regular  election"  within 
the  meaning  of  Const  art.  3,  §  11,  providing 
that,  in  case  of  vacancy  of  any  judicial  office, 
it  shall  be  filled  by  appointment  of  the  Gov- 
ernor until  the  next  regular  election  that  may 
occur  more  than  30  days  after  the  vacancy. 
Weudorff  v.  Dill,  112  Pac  588,  83  Kan.  782. 

REGULAR  ENGAGEMENT 

Where  a  manager  of  a  theater  wired 
a  theatrical  agency  to  offer  plaintiff  a  reg- 
ular engagement,  commencing  the  first  week 
in  July,  to  which  the  agency  replied  that 
plaintiff  could  come  until  September  1st, 
and  the  manager  then  wired  the  agency 
that  he  could  not  consider  plaintiff  for  the 
summer  only,  but  would  give  $100  a  week 
until  September,  and  $125  after  that  date, 
wliich  offer  was  accepted,  the  telegrams 
themselves  showed  that  the  engagement  was 
at  least  for  some  definite  period  extending 
beyond  the  summer,  and  justified  evidence 
that  in  the  theatrical  business  the  words 
"regular  engagement"  had  a  definite  mean- 
ing, and  as  applied  to  an  engagement  in  a 
theater  which  ran  throughout  the  year  meant 
an  engagement  for  52  weeks.  Lewis  v.  Black- 
wood, 137  N.  Y.  Supp.  1061,  1063,  153  App. 
Div.  36. 

REGULAR  INTERVAX 

Under  PoL  Code,  §  4460,  defining  a  "newa- 
pai)er  of  general  circulation"  as  one  which 
shall  have  been  established,  printed,  and  pub- 
lished at  regular  intervals  for  at  least  one 
year  preceding  the  date  of  pnl)lication,  where 
a  newspaper  had  been  published  weekly  for 
part  of  a  year  and  daily  for  the  balance  of 
the  year  preceding  the  filing  of  a  petition  to 
liave  it  declared  a  newspaper  of  general  cir- 
culation, it  was  published  at  "regular  inter- 
vals** for  one  year,  within  the  statute,  which 
does  not. require  the  interval  between  the 
dates  of  publication  to  be  equal  from  begin- 
ning to  end,  but  only .  to  be  regular,  and  not 
spasmodic  on>ocoasluuaL    In  re  Tritone  Pubw 


Co.  of  Palo  Alto,  108  Pac.  667,  12  CaL  App. 
754. 

REGULAR  MEETING 

The  meeting  of  the  hoard  of  county  com- 
missioners at  which  they  are  required  to  elect 
a  chairman  (Gen.  St.  1901,  $  1636)  is  a  "reg- 
ular meeting**  within  the  meaning  of  tliat 
phrase  as  used  in  the  provision  that  road  pe- 
titions shall  be  presented  at  regular  meetings 
(section  6018)  and  road  viewers  be  then  ap- 
pointed. Molyneux  v.  Grimes,  98  Pac.  278, 
280,  78  Kan.  830. 

Where  the  rules  of  a  common  council  re- 
quire action  at  two  regular  meetings,  and  fix 
the  days  for  the  "regular  meetings,**  action 
had  on  a  day  not  so  fixed  is  nugatory,  where 
the  proceedings  are  judicial  in  character, 
though  all  the  members  of  the  board  have 
agreed  to  meet  on  the  latter  day;  such  meet- 
ing not  being  a  regular  one.  Erie  R.  Co.  v. 
City  of  Paterson.  76  Atl.  1065,  1066,  79  N.  J. 
Law,  512. 

Under  Rev.  St  1909,  §  5615,  providing 
that  the  terms  "regular  session*'  and  "regular 
meeting'*  of  the  county  court,  as  used  in  the 
article,  shall  include  the  regular  sessions  of 
such  court  commencing  on  the  first  Monday  in 
February^  etc.,  as  well  as  any  adjourned  term 
provided  for  by  the  court  when  in  session,  fix- 
ing the  date  of  hearing  objections  to  an  as- 
sessment of  benefits  at  an  adjourned  session 
of  the  county  court  was  suiflcient  within  Rev. 
St.  1909,  §  5587,  contained  in  the  same  chap- 
ter and  article,  requiring  such  date  to  be  fix- 
ed at  "the  next  regular  term"  Of  the  county 
court.  State  ex  rel.  Coleman  v.  Blair,  151  S. 
W.  148,  152,  245  Mo.  680. 

REGUZ.AR  PASSENGER  TRAIN 

See,  also.  Regular  Train. 

The  term  "passenger  train"  includes  all 
passenger  trains,  regular  and  irregular,  not 
only  trains  that  move  every  day  on  schedul- 
ed time,  but  excursion  trains,  special  trains, 
extra  trains,  etc. ;  whereas,  the  term  "regu- 
lar passenger  train"  means  a  passenger  train 
on  the  regular  published  schedule.  State  v. 
Missouri  Pac.  R.  Co.,.  117  S.  W.  1173,  1176, 
219  Mo.  156  (citing  7  Words  and  Phrases,  p. 
6038). 

REGULAR  REAIi  ESTATE  BUSINESS 

Persons  engaged  In  the  management  of 
real  property  are  commonly  said  to  be  en- 
gaged in  the  "real  estate  busiuess.'*  Bennett 
V.  Hebbard,  68  AU.  537,  74  N.  H.  411. 

Where,  under  the  statute  which  author- 
izes cities  of  the  third  class  to  impose  a  li- 
cense tax  upon  "real  estate  agents,"  the  coun- 
cil of  such  a  city  enacts  an  ordinance  impos- 
ing a  license  tax  upon  the  business  of  "real 
estate,"  and  a  real  estate  agent  thereafter 
continues  to  conduct  his  business  within  said 
city  without  a  license,  and  in  such  business 
makes  a  contract  to  find  a  buyer  of  real  es- 
tate for  a  compensation,  such  ordinance  does 


REGULAK  SCHOOL  OB  COLLEGE      231 


AEGULAR  TKKbl 


not  render  the  contract  Illegal  and  yoid. 
Hanker  y.  Tough,  d8  Pac.  793,  794,  79  Kan. 
46,  19  L.  R.  A.  (N.  S.)  675,  17  Ann.  Caa  208. 

BEQULAB  SCHOOL  OR  COLLEGE 

The  word  "regular"  means  conformed  to 
or  made  in  accordance  with  a  rule,  agreeable 
to  an  established  rule,  law,  type,  or  principle, 
and  Is  not  synonymous  with  the  word  "repu- 
table," which  means  being  in  good  repute, 
held  in  esteem,  estimable;  and  an  education- 
al institution  properly  incorporated  under  the 
provisions  of  the  law  is  a  "regular  school  or 
college,"  within  the  meaning  of  the  law;  and 
the  state  veterinary  board  created  by  Pub. 
Acts  1899,  No.  191,  with  authority  to  elect  a 
secretary  and  to  furnish  him  a  list  of  all 
"regular  colleges  and  schools  of  veterinary 
medicine,"  has  no  power  to  determine  wheth- 
er a  college  of  veterinary*  medicine  and  sur- 
gery, existing  under  Comp.  Laws  1897,  c.  218, 
is  a  regular  school  or  college,  and  cannot  re- 
fuse a  certificate  to  practice  to  a  person  hold- 
ing a  diploma  from  such  college.  Wise  v. 
State  Veterinary  Board,  101  N.  Y.  562,  563, 
138  Mich.  428. 

REGULAR  SESSIOir 

''Regular  session,"  as  used  in  a  statute 
regulating  sessions  of  county  commissioners, 
may  apply  to  a  session  held  by  adjournment 
from  a  regular  session.  Inhabitants  of  Beth- 
el V.  Oxford  County  Com'rs,  60  Me.  535,  538. 

Const  art  3,  §  4,  that  the  legislative  dis- 
tricts shall  be  altered  by  the  Legislature  at 
the  "first  regular  session*'  after  the  return  of 
every  10-year  enomeration,  does  not  invali- 
date  an  apportionment  made  at  an  extraordi- 
nary session  of  the  Legislature  in  1907,  after 
the  court  had  declared  invalid  the  apportion- 
ment of  1906  based  on  the  census  of  1905; 
the  phrase  "first  regular  session"  merely  pre- 
scribing when  the  I<egislature  is  first  empow- 
ered to  make  an  apportionment  after  a  cen- 
sus. In  re  Reynolds,  96  N.  E.  87,  90,  202  N. 
Y.  430. 

• 

Under  Rev.  St  1909,  |  5615,  providing 
that  the  terms  "regular  session"  and  "regu- 
lar meeting*'  of  the  county  court,  as  used  in 
the  article,  shall  include  the  regular  sessions 
of  such  court  commencing  on  the  first  Mon- 
day in  February,  etc.,  as  well  as  any  ad- 
journed term  provided  for  by  the  court  when 
in  session,  fixing  the  date  of  hearing  objec- 
tions to  an  assessment  of  benefits  at  an  ad- 
journed session  of  the  county  court  was  suffi- 
cient within  Rev.  St  1909,  §  5587,  contained 
in  the  same  chapter  and  article,  requiring 
such  date  to  be  fixed  at  "the  next  regular 
term"  of  the  county  court  State  ex  rel.  Cole- 
man V.  Blair,  151  S.  W.  148,  152,  245  Mo. 
680. 

Under  County  Law,  Laws  1892,  p.  1750, 
c  68d,  i  23,  providing  that  each  supervisor 
shall  receive  $4  per  day  for  attending  ses- 
sions of  the  board,  and  mileage  for  once  go- 
ing and  returning  between  his  residence  and 


the  place  of  meeting  for  each  regular  and 
special  session,  and  section  10  (page  1745), 
providing  that  the  board  shall  meet  annually, 
may  hold  special  meetings,  and  may  adjourn 
from  time  to  time,  the  terms  ''annual  meet- 
ing" and  "regular  «es.sion"  are  synonymous, 
and  a  "regular"  or  "special"  session  is  meas- 
ured by  its  actual  duration;  each  day  not 
being  a  session,  within  section  23,  so  as  to 
entitle  the  supervisors  to  mileage  for  'each 
day's  actual  attendance  at  sessions  of  their 
boards.  Wallace  v.  Jones,  107  N.  Y.  S.  288, 
290,  122  App.  Div.  497. 

REGULAR  STATION 

The  words  "regular  station,"  as  used  in 
Railroad  Commission  Act  (Laws  1907,  p.  75) 
§  22,  requiring  every  railfoad  to  provide  and 
maintain  adequate  and  suitable  depot  and 
toilet  buildings  at  its  regular  stations  where 
an  agent  is  maintained,  means  a  place  estab- 
lished on  the  road  where  trains  are  regular- 
ly stopped  to  receive  and  discharge  passen- 
gers and  freight,  and  where  the  carrier  keeps 
an  agent  for  the  transaction  of  business,  so 
that,  in  an  action  against  a  railroad  company 
for  a  penalty  for  failure  to  construct  a  depot 
building  pursuant  to  an  order  of  the  Railroad 
Commission,  it  may  be  inferred,  from  an  aver- 
ment that  the  station  is  a  "regular  station," 
thlat  defendant  maintains  an  agent  there. 
State  V.  Corvallis  &  E.  B.  Co,,  117  Pae.  980, 
981,  59  Or.  450. 

A  railway  station  was  a  "flag  station/* 
and  not  a  "regular  station,''  within  Kirby's 
Dig.  §  6612,  authorizing  railroad  companie.s 
to  make  special  charges  to  passengers  board- 
ing or  alighting  at  other  than  regular  sta- 
tions, where  the  company  had  no  depot  there 
and  no  joint  agency  with  the  railroad  which 
it  crossed  and  did  not  use  the  other  com- 
pany's depot,  though  trains  stopped  at  the 
crossing  opposite  the  depot  and  passengers 
were  received  and  discharged  there  on  sig- 
nal, and  freight,  express,  and  mail  matter 
was  received  there;  no  tickets,  bills  of  lading 
nor  baggage  checks  being  issued,  and  such 
stations  being  designated  *^flag  stations"  by 
the  railroad,  as  distinguished  from  regular 
stations  at  which  ticlvcts  were  sold,  baggage 
checked,  bills  of  lading  issued,  and  station 
houses  and  agents  were  maintained.  Clark 
V.  Jonesboro,  L.  C.  A  E.  R.  Co.,  112  S.  W. 
961,  962,  87  Ark.  385  (citing  7  Words  and 
Phrases,  pp.  6039,  6644). 

REGULAR  TERM 

See,  also.  Next  Regular  Term. 

A  "regular  term"  of  court,  within  the 
meaning  of  section  8497,  Rev.  Codes  1899, 
which,  in  the  absence  of  good  cause  shown, 
requires  the  dismissal  of  a  prosecution  when 
an  information  is  not  filed  at  the  next  reg- 
ular term  after  the  defendant's  commitment, 
means  a  jury  term  as  distinguished  from  a 
statutory  term  without  a  jury.  State  v.  Fos- 
ter, 105  N.  W.  938, 040,  14  N.  D.  661.     . 
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Under  "Rev.  St  1909,  §  5615,  providing  f 
that  the  terms  "regular  session"  and  "regu- 
lar meeting"  of  the  county  court,  as  used  in 
the  article,  shall  Include  the  regular  sessions 
of  such  court  commencing  on  the  first  Mon- 
day in  February,  etc.,  as  well  as  any  ad- 
journed term  provided  for  by  the  court  when 
in  session,  fixing  the  date  of  hearing  objec- 
tions to  an  assessment  of  benefits  at  an  ad- 
jounied  session  of  the  county  court  was  suf- 
ficient within  Bev.  St  1909,  §  5587,  contain- 
ed in  the  same  chapter  and  article,  requiring 
such  date  to  be  fixed  at  "the  nelt  regular 
term"  of  the  county  court.  State  ex  rel. 
Coleman  v.  Blair,  151  S.  W.  148,  152,  245  Mo. 
680. 


Where  defendants,  in  the  business  of  can- 
ning tomatoes,  authorized  a  broker  to  dis- 
pose of  the  product  in  the  Chicago  market, 
and  on  the  making  of  a  sale  the  "bought" 
note  given  by  the  purchaser  to  the  broker 
called  for  the  "usual  guaranty  against  swells 
and  quality,"  and  specified  "terms  regular, 
less  one-half  per  cent,  cash,  ten  days,"  but 
the  "sold"  note  delivered  by  the  broker  to 
the  purchaser  did  not  contain  such  require- 
ments, but  called  for  "standard"  tomatoes 
and  "cash,  less  one  and  one-half  per  cent," 
the  notes  did  not  fail  to  show  a  contract,  on 
the  theory  that  there  was  a  material  vari- 
ance between  the  notes ;  it  appearing  that  in 
the  Chicago  market  according  to  the  usages 
of  the  trade^  all  such  sales  were  made  on 
"regular  terms,"  meaning  that  the  buyer  was 
to  have  a  credit  of  60  days,  with  a  discount 
privilege  of  1^  per  cent,  in  case  of  cash 
payment  within  10  days,  that  a  guaranty 
against  swelling  of  the  cans  was  customary, 
and  that  a  guaranty  of  quality  meant  a 
"standard"  can.  Bau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  .73  N.  £>.  430,  437, 
213  IlL  561« 

BJS^VUBin  TITLE 

In  respect  to  Pub.  Acts  1899,  p.  317,  Act 
No.  204,  the  court  says:  "There  is  nothing 
in  the  law  of  1899  that  required  the  pur- 
chaser to  reconvey  to  any  one  except  the 
owner  of  the  regular  title.  There  is  nothing* 
to  indicate  an  intention  to  give  such  a  right 
to  the  holders  of  earlier  tax  titles,  unless 
we  are  to  say  that  such  holder  is  a  'grantee 
under  the  last  recorded  deed  in  the  regular 
chain  of  title  to  the  land.'  We  are  of  the 
opinion  that  by  'regular  chain  of  title*  was 
meant  the  chain  of  title  based  upon  the 
patent  and  that  one  claiming  under  another 
tax  title  was  not  Intended  to  be  included, 
although  we  can  imagine  cases  where  it 
would  be  as  important*  that  he  should  be  in- 
cluded (e.  g.,  where  his  tax  title  has  been 
sustained  by  law,  and  he  is  in  possession 
under  it),  and  in  any  case  it  would  seem  just 
that  he  should  be.  *  •  *  We  think  it 
more  probable  and  more  reasonable  that  the 


term  'regular  title'  was  used  with  reference 
to  the  original  government  title,  and  b^eve 
that  to  be  the  meaning,  as  generally  under- 
stood by  lawyers."  Griffin  v.  Jackson,  108 
N.  W.  438,  440,  145  Mich.  23,  9  Ann.  Cas.  74. 

REGULAR  TRAIN 

See,  also,  Regular  Passenger  Train. 

The  word  "regular,"  when  used  to  des- 
ignate a  railroad  train,  applies  to  the  opera- 
tion of  the  train  whether  it  be  a  freight  or 
a  passenger  train,  but  if  it  has  its  designated 
place  on  the  published  schedule,  and  if  it  or- 
dinarily arrives  and  leaves  as  designated  In 
that  place,  it  Is  a  regular  train.  Thus  there 
may  be  two  passenger  trains,  one  regular 
and  the  other  irregular,  one  that  is  scheduled 
on  the  time-table  and  the  other  not ;  yet  the 
irregular  train  is  as  much  a  passenger  train 
as  the  regular  one.  State  v.  Missouri  Pac. 
R.  Co.,  117  S.  W.  1173,  1176,  219  Mo.  156. 

REGULAR    TRAKSAGTIOir    OF   BUSI- 
NESS 

See  Office  for  the  Regular  Transaction  of 
Business  in  Person, 

REGULARLY 

As  promptly,  see  Promptly. 

"Regularly,"  as  used  in  Acts  1891,  p. 
364,  c  150,  §  1,  providing  "that  all  railroads 

♦  ♦  ♦  having  more  than  two  tracks  across 
any  public  highway  ♦  ♦  •  and  used  for 
switching  purposes  exclusively  or  regularly 

*  *  *  shall,  upon  the  order  of  the  county 
commissioners,  *  *  *  place  a  flagman  at 
said  crossing,"  means  in  conformity  with  the 
established  mode,  and  as  a  part  of  the  rou- 
tine business  done  at  that  point,  slight  vari- 
ations in  the  intervals  between  particular 
acts  of  switching  being  immaterial,  and  does 
not  mean  at  certain  times  or  intervals  of 
time  according  to  some  certain  uniform  and 
well-established  practice.  Grand  Trunk  Wes- 
tern R.  Co.  V.  State,  82  N.  B.  1017,  1019,  40 
Ind.  App.  695. 

REGULARLY  ADMIT  TO  PRACTICE 

An  applicant  admitted  to  practice  law  in 
the  district  and  inferior  courts  of  the  state 
by  the  decision  of  a  district  court,  prior  to 
Laws  1903,  c.  64,  and  who  has  not  been  dis- 
barred, continues  after  the  enactment  of  that 
chapter  to  be  **regularly  admitted  to  prac- 
tice" law  within  the  state  within  Gen.  Stat, 
1909,  $  2225-  Hanson  v.  Grattan,  115  Pac. 
646.  647,  84  Kan.  843,  34  L.  R.  A.  (N.  S.)  240. 

REGULARLY  CONBUCT 

In  the  statute  forbidding  transportation 
of  liquors  by  persons  not  "regularly  conduct- 
ing" a  general  express  business,  the  word 
"regularly"  means  fixedness  and  permanence 
in  the  character  of  the  business,  and  also 
indicates  stated  times  and  established  routes 
of  conveyance.  Commonwealth  v.  People's 
Express  Co.,  88  N.  B.  420,  421,  426»  201  Mass. 
564,  131  Am.  St  Rep.  4ia 
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Laws  1907,  p.  645,  c  844,  |  14,  now  Pub- 
lic health  Law  (Consol.  Laws,  c  40  [Laws 
1909,.  c.  49])  §  173,  provides  that  any  person 
actively  engaged  in  tbe  practice  of  osteopathy 
in  the  state,  who  presents  to  the  Board  of 
Regents  satisfactory  evidence  that  be  is  a 
graduate  in  good  standing  of  a  "regularly 
conducted"  school  of  osteopathy  having  a 
certain  curriculum,  which  facts  shall  be 
shown  by  a  diploma,  etc^  shall,  upon  appU- 
cation  and  payment  of  the  fee,  be  licensed  to 
piactice.  Relator  presented,  upon  his  appli- 
cation for  a  license  to  practice,  a  diploma 
from  a  college  of  osteopathy,  which  was  a 
stock  corporation  organized  under  the  cor- 
poration laws  of  another  state,  and  which 
had  not  obtained  the  certificate  from  the 
Secretary  of  State  required  by  General  Cor- 
poration Law  (now  Consol.  Laws,  c.  23  [Laws 
1909,  c.  28])  I  15,  as  a  condition  precedent  to 
doing  business  here,  and  had  not  received 
permission  from  the  Regents  of  the  Univer- 
sity to  do  business  under  its  corporate  name, 
or  assume  the  name  of  "college,"  or  confer 
diplomas  or  degrees,  as  required  by  Universi- 
ty Law  (Laws  1892,  p.  781,  c.  378)  |  33,  as 
amended,  now  Education  Law  (Consol.  Laws, 
c.  16  [Laws  1909,  c.  21])  8  1104,  as  a  condition 
precedent  to  such  acts.  Held,  that  the  re- 
lator's college  was  not  a  **regularly  conduct- 
ed college,"  within  the  statute,  it  not  having 
complied  with  the  requirements  for  doing 
business  within  the  state  as  a  stock  corpo- 
ration, or  for  conferring  diplomas,  etc. ;  "reg- 
ularly," as  used  in  the  statute,  meaning  "du- 
ly," "lawfully,"  or  "legally."  People  ex  rel. 
Scott  V.  Reld,  119  N.  Y.  Supp.  866,  869,  135 
App.  Dlv.  89. 

REOI7IiAKI«T  SNTEB 

Where  a  bill  for  divorce  contained  no  af- 
fidavit that  there  was  no  collusion  between 
the  parties,  as  required  by  Comp.  I^ws,  ^ 
8625,  a  default  entered  on  nonappearance  of 
the  defendant  was  not  ''regularly  entered," 
under  a  court  rule  providing  that,  in  cases 
where  personal  service  shall  have  been  made 
and  proceedings  taken  after  default,  the  de- 
fault shall  not  be  set  aside  unless  the  applica- 
tion shall  be  made  within  six  months  after 
the  default  is  "regularly  entered,"  and  was 
therefore  subject  to  vacation  after  that  time. 
McWilliams  v.  Lenawee  Circuit  Judge,  109  N. 
W.  611,  612,  142  Mich.  225. 

BEGUIiARIiT  ESTABUSK 

St.  1905,  p.  58,  c.  66,  §  1,  provides  for  an 
annual  tax  levy  to  support  "regularly  estab- 
lished high  schools  of  the.  state,"  and  by  sec- 
tion 5  limits  the  benefits  of  the  high  school 
fund  to  high  schools  that  "have  been  organ- 
ized under  the  laws  of  the  state  or  have  been 
recognized  as  existing  under  the  high  >sdiool 
law  of  the  state."  "By  this  provision,  the 
act  furnished  its  own  definition  of  the  phrase 
'regularly  eBtablished  high  schools  of  the 
state,'  used  in  the  earlier  sections^  and  im- 


presses the  cfaaraetet  of  regularly  established 
hif^  schools  upon  schools  which  comply  with 
either  of  the  last-quoted  reQuirements  of 
section  5."  Board  of  Education  of  Gitar  and 
County  of  San  Frandsoo  ▼.  Hyatt,  93  Pac. 
117,  119,  162  OaL  615. 

BEOtTLAR]:.T  FIIJ5 

Laws  1907,  c.  57,. t  22,  provides  that  all 
entries,  orders,  and  rulings  of  record  in  the 
clerk's  office  and  all  papers  regularly  filed 
in  a  cause  shall  be  a  part  of  *the  record 
proper,  and  Comp.  Laws  l;897,  f  2997,  pro- 
vides that  all  instructions  .demanded  must  be 
fiAed  and  shall  become  a  part  ci  the  record. 
Held,  that  the  phrase  "all  papers  regularly 
filed  in  a  oause"  only  included  papers  which 
by  statute  or  order  of  court  are  required  or 
directed  to  be  filed,  the  w«rd  "regularly" 
meaning  in  a  regular  manner.  In  a  way  or 
method  aoeording  to  rulo  or  established 
mode,  so  that  an  Instruction  given  by  the 
Judge  upon  his  own  motion  in  a  criminal 
case  is  not  a  part  of  the  record  on  appeal, 
so  as  to  be  reviewable  unless  embodied  in  a 
bill  of  exceptions,  though  it  is  included  in 
the  transcript.  Territory  v.  McGrath,  114 
Pac.  364,  367,  16  N.  M.  202  (quoting  7  Words 
and  Phrases,  p.  6040). 

BEGni.ABI<T  FORWARD 

Where  plaintiff's  contract  was  to 
''promptly"  forward  information  to  defend- 
ant, its  prayer,  merely  requiring  it  to  be 
found  that  Its  information  was  "regularly" 
forwarded,  was  defective;  "regularly"  gen- 
erally meaning  meisely  in  compliance  with 
some  prescribed  rule,  without  regard  to  the 
idea  of  absence  of  unnecessary  delay  embod- 
ied in  "promptly."  F,  W.  Dodge  Co.  v.  H.  A. 
Hughes  Co.,  72  Ati.  1036,  1039,  110  Md.  374. 

REGtIXARLT  HEIiD 

Const,  art.  4,  §§  16, 17,  provide  for  the  elec- 
tion of  a  clerk  of  the  superior  court  for  each 
county,  in  the  manner  prescribed  for  mem- 
bers of  the  General  Assembly,  to  hold  office 
for  four  years.  Section  29  provides  that 
if  the  office  of  clerk  becomes  vacant  during 
the  term,  and  the  people  fail  to  elect,  the 
Judge  of  the  superior  court  shall  appoint 
some  one  to  fill  the  vacancy  until  an  "elec- 
tion regularly  held."  The  general  scheme  of 
the  Constitution  as  to  appointees  to  vacan- 
cies in  office  occurring  during  an  official 
term,  as  evidenced  by  article  3,  SS  12, 13,  and 
article  4,  §§  21,  23,  24,  25,  28,  is  that  the 
appointee  shall  hold  only  until  the  tiext  gen- 
eral election.  Thus  vacancies  in  offices,  the 
terms  of  which  are  two  years,  are  filled  by 
appointment  "for  the  unexpired  term,"  and 
vacancies  In  offices,  the  terms  of  which  are 
four  years,  are  filled  by  appointment  only  un- 
til the  "next  general  election."  Held,  that 
an  appointee  to  fill  a  vacancy  occurring  dur- 
ing the  term  in  the  office  of  clerk  of  the  su- 
perior court  holds  only  until  the  next  gener- 
al election,  and  not  for  the  unexpired  term. 
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if  there  is  an  intervening^  general  election. 
Tbe  adjective  "regular/'  qualifying  the  word 
"election,"  may  well  refer  to  an  election  held 
at  regular  periods  for  the  same  office,  but 
the  adverb  "regularly"  qualifies  the  word 
"held,"  and  refers  not  so  much  to  the  time  as 
to  the  manner  of  holding  the  election;  that 
is,  accordiug  to  the  prescribed  method  or 
rule.  Rodwell  v.  Rowland,  60  S.  B.  819,  327, 
137  N.  C.  617. 

REGUIiARLT  QUAIiIFIED 

One  licensed  to  practice  osteopathy  un- 
der Public  Health  Law  (Oonsol.  Laws  1909, 
c.  45)  art  8,  and  thereby  authorized  to  at- 
tend the  sick  and  administer  anything  cura- 
tive save  drugs,  and  to  do  what  a  suregon 
may  do  without  instruments,  and  thereby 
becoming  a  doctor  of  osteopathy  and  a  phy- 
sician detiued  by  section  100,  is  a  regularly 
qualified  physician  within  a  policy  requir- 
ing the  attendance  on  insured  of  a  "regularly 
qualified  physician";  the  term  being  equiva- 
lent to  one  authorized  by  law  to  treat  the 
sick.  Anderson  v.  National  Casualty  Ck>.,  135 
N.  Y.  Supp.  889,  890,  151  App.  Div.  439. 

nBGJTLAKLY  SITBMIT  AND  TRY 

The  Avondale  City  Charter  (Acts  1894- 
95,  p.  139)  provides  for  the  levy  of  special 
assessments  for  street  improvements,  and 
declares  that  the  property  owners  assessed 
may  appear  and  contest  the  assessment,  and, 
If  not  satisfied  with  the  action  of  the  city 
council,  they  may  remove  the  matter  by  cer- 
tiorari to  the  city  or  circuit  court,  "where 
the  case  shall  be  'regularly  submitted  and 
tried  as  in  other  civil  cases.'"  Held,  that 
the  property  owner  is  entitled  to  a  trial  de 
novo  after  the  case  has  been  removed  to  the 
city  or  circuit  court  by  certiorari.  Harton 
v.  Town  of  Avondale,  41  South,  934,  938,  147 
Ala.  458. 

REGULATE 

See  License,  Regulate,  and  Tax. 

"To  regulate"  means  to  adjust  by  rule, 
method,  or  ostabllphed  mode;  to  direct  by 
rule  or  restriction;  to  subject  to  governing 
principles  or  laws.  Wcadock  v.  Judge  of 
Recorder's  Court  of  Detroit,  120  N.  W.  991, 
992,  156  Mich.  376,  132  Am.  St  Rep.  527,  16 
Ann.  Cas.  720. 

The  word  "regulate"  means  "to  adjust, 
order,  or  govern  by  rule,  method,  or  estab- 
lished mode;  direct  or  manage  according  to 
certain  standards  or  rules."  Van  Ingen  v. 
Hudson  Realty  Co.,  94  N.  Y.  Supp.  645,  648, 
106  App.  Dlv.  444  (quoting  Stand.  Diet). 

While  the  word  "regulate"  has  been  given 
a  comprehensive  meaning  and  construed  to 
signify  both  government  and  restriction, 
thereby  Including  in  an  act  all  subjects  ger- 
mane to  the  object  named,  it  does  not  so 
much  imply  creating  a  new  thing  as  arrang- 
ing  in   proper   order   and   controlling  that 


which  already  exists.  Cote  ▼.  Village  of 
Highland  Park,  139  N.  W.  69,  74,  173  BClch. 
201. 

"To  regulate"  means  to  adjust;  to  gov- 
ern by  rule;  to  direct  or  manage  according 
to  certain  standards  or  laws;  to  subject  to 
rules,  restrictions,  or  governing  principles. 
Standard  Diet.  An  ordinance  making  it  un- 
lawful to  keep  open  a  pawnshop  after  6 
o'clock  p.  m.  is  not  a  prohibition  of  the 
business,  but  a  regulation  of  it  City  of 
Butte  V.  Paltrovlch,  76  Pac.  5*^1, 30  Mont  18. 
104  Am.  St  Rep.  698. 


fir 


To  regulate"  means  to  prescribe  the 
manner  in  which  a  thing  licensed  may  be 
conducted;  a  license  itself  being  the  permit 
or  authority  to  conduct  and  carry  on.  Pacific 
University  v.  Johnson,  84  Pac.  704,  706,  47 
Or.  448. 

"The  word  'regulating*  means  to  put  or 
keep  in  order,  as  to  regulate  the  disordered 
state  of  a  nation  or  its  finances."  The  title 
to  an  ordinance  of  a  city  or  village,  to  wit, 
"An  ordinance  regulating  and  licensing  liquor 
dealers  within  the  village  of  St  Anthony." 
is  sufficient,  where  the  ordinance  provides 
for  the  payment  of  a  fixed  sum  for  retail 
liquor  dealers  only,  and  prohibits  the  busi- 
ness of  running  a  restaurant  or  lunch  coun- 
ter in  connection  therewith,  or  in  the  same 
room,  and  also  requires  the  doors  to  be  closed 
on  Sunday,  and  also  prohibits  music,  singing 
and  dancing  in  the  room  occupied  as  a  saloon. 
Village  of  St  Anthony  v.  Brandon,  77  Pac. 
322,  325,  10  Idaho,  205  (quoting  the  definition 
in  Cent  Diet) 

'•The  word  'regulate*  is  one  of  broad  im- 
port It  is  the  word  used  in  the  federal  Con- 
stitution to  define  the  power  of  Congress  over 
foreign  and  interstate  commerce,  and  he  who 
reads  the  many  opinions  of  this  court  will 
perceive  how  broad  and  comprehensive  it  has 
been  held  to  be."  St  Louis  v.  Western  Union 
Telegraph  Co.,  13  Sup.  Ct  990,  992, 149  U.  S. 
465,  469,  37  L.  Ed.  810;  Sluder  v.  St  Louis 
Transit  Co.,  88  S.  W.  648^  651,  189  Mo.  107, 
5  L.  B.  A.  (N.  S.)  186  (quoting  and  adopting 
definition  in  St.  Louis  v.  Western  Union  Tele- 
graph Co.,  149  U.  S.  467,  13  Sup.  Ct  990,  37 
L.  Ed.  810). 

Pub.  Acts  1887,  No.  145,  is  entitled  **An 
act  to  regulate  the  use  of  steam  engines, 
steam  wagons  or  other  vehicles  which  are  in 
whole  or  In  part  operated  by  steam,  on  the 
public  highways  of  this  state,"  which  act  was 
amended  by  Pub.  Acts  1908,  No.  71,  providing 
that  no  township  shall  be  liable  for  damages 
sustained  by  the  breaking  of  any  bridge  by 
any  steam  engine  weighing  more  than  six 
tons.  Held,  that  the  word  "regulate"  includ- 
ed both  government  and  restriction,  and  broad 
powers  could  be  exercised  thereunder,  and 
the  subject-matter  of  the  amendment  was  in- 
cluded within  the  title  of  the  original  act 
Westgate  v.  Adrian  Township,  126  N.  W.  422, 
161  Mich.  833. 
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The  word  "regulating,'*  in  title  of  Acts 
1902,  c.  we,  entitled  "An  act  to  rei)eal  and  re- 
enact  section  4  of  article  100  of  the  Code  of 
Public  General  Laws  as  it  Is  enacted  by  chap- 
ter 317,  Acts  1894,  entitled  *Works,  hours  of, 
in  factories'  regulating  the  employment  of 
ihildren,"  is  sufficiently  broad  to  Justify  pro- 
visions in  the  body  of  the  act  prohibiting  the 
emplojrment  in  any  mill  or  factory  other  than 
establishments  for  the  manufacture  of  canned 
goods  of  any  child  under  14  years  of  age,  un- 
less such  child  is  the  only  support  of  a  wid- 
owed mother,  or  Invalid  father,  or  is  solely 
dependent  on  such  employment  for  his  sup- 
port Mt.  Vemon-Woodberry  Cotton  Duck 
(;*o.  y.  Frankfort  Marine  Accident  &  Plate 
(;iass  Ins.  Co.,  75  Atl.  106,  107,  111  Md.  561, 
134  Am.  St  Rep.  686. 

As  control 

As  applied  to  the  sale  of  intoxicating 
liquors  "regulation"  means  to  restrict  and  con- 
trol the  authorized  sale  of  liquors  by  provid- 
ing the  conditions  under  which  sales  may  be 
made.  McPherson  v.  State,  90  N.  E.  GIO,  611, 
174  Ind.  60,  31  L.  R.  A.  (N.  S.)  188. 

Lewistou  City  Charter  (Laws  1880-81,  p. 
886)  ft  7,  authorizes  the  city  to  provide  for 
dearing,  improving,  and  repairing  streets, 
etc,  for  the  prevention  and  removal  of  ob- 
structions therefrom,  and  also  to  regulate  cel- 
iarways  and  cellar  lights,  etc.  Held,  that  the 
word  **regnlate"  as  so  used  means  to  put  or 
keep  in  order,  and  to  regulate  sidewalks,  and 
includes  control  thereof.  City  of  Lewlston  ▼. 
Isaman,  115  Pac.  494,  497, 19  Idaho,  653. 

Under  the  law  of  Kentucky  (Acts  1881- 
82,  p.  817,  c.  461),  which  holds  that  the  use  of 
a  street  by  a  telephone  company  is  for  a  pub- 
lic and  not  a  private  purpose,  general  power 
expressly  given  to  a  city  by  a  special  charter 
to  '*regulate"  the  streets,  alleys,  eta.  Imports 
power  to  control  their  use,  the  word  "regu- 
late'' being  a  word  of  wider  Import  than  "con- 
trol," and  authorizes  the  dty  to  grant  the 
right  to  a  telephone  company  to  erect  and 
maintain  its  poles  in  the  streets.  (}ity  of 
Owensboro  v.  Cumberland  Tdephone  &  Tele- 
graph Co.,  174  Fed.  739,  760,  99  O.  O.  A«  1. 

Laws  1909,  c.  222,  entitled  "An  act  to  re- 
vise the  laws  authorizing  the  business  of 
banking,  providing  for  the  organization  and 
control  of  banks,  and  to  establish  a  banking 
department  for  the  supervision  of  such  busi- 
ness," which,  by  sections  29  and  30,  makes  it 
an  offense  for  officers  and  directors  of  a  bank 
to  permit  shareholders  to  become  indebted  to 
it  at  ope  time  in  excess  of  50  per  cent,  of 
its  paid-up  capital,  does  not  conflict  with 
Const,  art  3,  |  21,  which  provides  that  no  law 
shall  embrace  more  than  one  subject  which 
shall  be  expressed  in  its  title;  since  to  "con- 
trol" has  the  same  sense  as  to  "regulate,**  and 
since  the  term  "control  of  banks"  means  the 
control  of  the  banking  business,  indicates 
new  legislation  and  means  to  check  or  re- 


strain, and  hence  appropriately  covers  the 
provirfons  declaring  the  offense  and  the  pen- 
alty therefor.  State  v.  McPherson,  139  N.  W. 
868,  369,  30  8.  D.  547  (citing  2  Words  and 
Phrases,  p.  1549;  7  Words  and  Phrases,  p. 
6041). 

As  lloense 

St.  Johns  City  CJharter  (Sp.  Laws  1905, 
p.  542)  %  61),  subd.  45,  authorizing  the  council 
to  regulate  and  restrain  dealers  in  liquor, 
places  where  it  is  kept  for  sale,  and  the  sale 
and  disposal  thereof,  and  pro\iding  that  no 
provisions  of  the  law  cpncemlng  the  sale  or 
disposition  of  liquors  in  Multnomah  county 
shall  apply  to  the  sale  or  disposition  thereof 
in  said  city,  repeals  the  local  option  law 
(Laws  1905.  p.  41)  as  to  such  city;  the  word 
"restrain"  being  more  comprehensive  than, 
and  including  the  power  to,  "prohibit,"  and 
the  power  to  license  being  included  in  the 
word  "regulate."  State  v.  Cochran,  104  Pac. 
419,  421,  55  Or.  157. 

As  prescribe  rules 

The  reservation  in  a  street  railroad  fran- 
chise of  power  to  "regulate"  the  conduct  of 
the  business  means  the  imposition  of  such 
restrictions  as  may.  be  necessary  to  protect 
the  public  from  harm,  and  does  not  imply 
confiscation  of  any  right  or  anything  that 
will  affect  the  revenues  of  the  grantee  of  the 
franchise.  The  right  to  "regulate"  is  to  pre- 
scribe rules  for  the  government  of  the  cars  in 
the  qlty,  and  ap|)lies  to  the  means  by  which 
they  are  propelled^  and  the  speed  at  which 
they  may  pass  through  the  streeta  Shreve- 
port  Traction  Cp.  v.  City  of  Shreveport,  47 
South.  40,  4;i,  122  La.  1,  129  Am.  St.  Rep. 
345  (citing  7  Words  and  Phrases,  p.  6043). 

The  primary  meaning  of  the  word  "regu- 
late" is  "to  lay  down  the  rule  by  which  a 
thing  shall  be  done."  The  importation  of  cig- 
arettes in  original  packages  for  personal 
consumption  is  a  transaction  involving  inter- 
state commerce,  and  is  not  within  Acts  1905, 
p.  82,  c.  62,  regulating  and  prohibiting  the 
manufacture,  sale,  keeping  for  sale,  owning 
or  giving  away  of  cigarettes,  etc.  State  v. 
Lowry,  77  N.  E.  728,  7^3,  166  Ind.  372,  4  L. 
R.  A.  (N.  S.)  528,  9  Ann.  Cas.  350  (citing  And. 
Law  Diet.). 

As  prohibit 

To  **regnhite"  means  to  adjust  by  rule  or 
method  or  established  mode;  to  direct  by  rule 
or  restriction ;  to  subject  to  governing  prin- 
ciples of  law,  but  the  term  does  not  Include 
the  power  to"  prohibit  In  re  McCoy,  101  Pac. 
410,  429,  10  Cal.  App.  116. 

The  words  "restraint"  and  "regulate" 
are  not  synonymous  with  the  word  "prohibit," 
A  power  oV  right  to  "regulate"  a  thing,  such 
as  the  right  of  aliens  to  bold  property,  does 
not  give  an  authority  to  "prohibit"  that  thing. 
Madden  v.  State,  75  Pac.  1023,  1024,  68  Kan. 
I65a 
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The  power  to  "regulate"  the  sale  of  in- 
toxicating liquors  is  not  power  to  prohibit 
their  sale.  Timm  y.  Conunon  Ck)uncil  of 
Village  of  Caledonia  Station,  112  N.  W.  942, 
943, 149  Mich.  323. 

The  word  "regulate"  in  Detroit  city 
charter,  authorizing  the  common  council  to 
regulate  the  selling  of  intoxicating  liquors, 
does  not  give  the  power  to  prohibit  the  sale 
of  liquors,  but  authorizes  a  municipality  to 
confine  the  exercise  of  such  business  to  a 
certain  locality.  Churchill  v.  Common  Coun- 
cU  of  City  of  Detroit,  116  N.  W.  558.  163 
Mich.  93. 

Under  Rem.  &  Bal.  Code,  {  7507,  provid- 
ing that  cities  of  the  first  class  shall  have 
power  to  "regulate'*  the  selling  or  giving 
away  of  Intoxicants,  a  regulation  which  works 
a  partial  prohibition  is  valid;  the  word  "reg- 
ulate" necessarily  implying  some  degree  of 
restraint  and  prohibition  of  acts  usually  done 
in  connection  with  the  thing  to  be  regulated, 
aty  of  Tacoma  v.  Keisel,  124  Pac.  137,  139, 
68  Wash.  685,  40  li.  R.  A.  (N.  S.)  757. 

"The  power  given  a  municipality  to  'regu- 
late' docs  not  authorize  it  to  suppress  or  pro- 
hibit a  trade  or  business,  as  the  very  essence 
of  regulation  is  the  existence  of  something  to 
be  regulated."  The  charter  power  of  a  vil- 
lage to  regulate  billiard  and  pool  halls  was 
not  a  power  to  suppress  them.  State  ex  rel. 
McMouies  v.  McMonies.  106  N.  W.  454,  455, 
75  Neb.  443  (citing  Horr  &  B.  Mun.  Ord.  §  30 ; 
State  V.  Mott,  61  Md.  297,  48  Am.  Rep.  106). 

A  provision  giving  a  municipality  "power 
to  regulate"  and  "suppress"  skating  rinks 
gives  no  power  to  prohibit  them.  "A  power 
to  'regulate'  will  not  be  construed  to  include 
the  power  to  prohibit  'A  power  simply  to 
regulate  does  not  embrace  a  power  to  prohib- 
it OF  destroy  a  trade  or  occupation.'  There- 
fore ordinances,  to  be  valid,  cannot  interfere 
with  lawful  employment."  Johnson  v.  Town 
of  Philadelphia,  47  South.  526,  527,  94  Miss. 
34,  19  L.  R.  A.  (N.  S.)  637,  19  Ann.  Cas.  103 
(quoting  and  adopting  definition  in  McQulUln, 
Municipal  Ordinances,  p.  79). 

"Regulation"  contemplates  the  continu- 
ance of  the  subject-matter  in  existence,  or  In 
activity,  while  "prohibition"  Implies  its  en- 
tire destruction  or  cessation.  Under  a  stat- 
ute empowering  cities  to  "regulate  and  to  li- 
cense" dramshops^  a  city  is  not  authorized 
to  pass  an  ordinance  requiring  applicants 
for  dramshop  licenses  to  obtain  yearly  the 
consent  of  two-thirds  of  the  qualified  petition- 
ers in  the  entire  dty  Instead  of  •  two-thirds 
of  the  proper  petitioners  In  the  block  in  which 
the  applicant  purposes  to  keep  his  dramshop, 
as  required  by  another  statute,  ptate  ex  rel. 
Sheffel  V.  McCammon,  86  S.  W.  510,  511,  111 
Mo.  App.  626. 

While  an  ordinance  regulatin^^  the  hours 
in  which  Intoxicating  liquors  shall  be  sold  in 


Boise  City  and  for  Sunday  deeiag,  and  pro- 
viding a  penalty  for  the  sale  thereof  during 
prohibited  hours,  does  prohibit  the  conduct 
of  the  business  therein  referred  to  during  cer- 
tain hours,  it  is  a  "regulation"  of  that  busi- 
ness and  not  a  prohibition  of  it  "  To  pro- 
hibit, limit,  confine,  or  abridge  a  thing,  the 
restraint  may  be  permanent  or  temporary. 
It  may  be  intended  to  prohibit,  limit,  or 
abridge  for  all  time  or  for  a  day  only.'  Re- 
straint does  not  contemplate  an  absolute  de- 
struction of  business,  but  rather  places  It 
within  certain  bounds."  State  v.  C!alloway, 
84  Pac.  27-33,  11  Idaho,  719,  4  L.  R.  A.  (N.  S.) 
109, 114  Am.  St  Rep.  285  (quoting  and  adopt- 
ing definition  in  Re  Charge  to  Grand  Jury,  62 
Fed.  828). 

"Regulation"  and  ^'prohibition"  are  dis- 
tinct and  incongruous  subjects  of  legislation. 
The  prohibitory  act  is  not  unconstitutional 
on  the  ground  that  the  exceptions  created  by 
the  act  provide  the  methods  whereby  those 
exceptions  may  be  availed  of  without  violating 
the  major  purposes  of  the  act,  and  contains 
the  subject  of  regulations  as  well  as  the 
subject  of  prohibition  of  dealings  in  intoxi- 
cants foreshadowed  by  the  title,  tot  while,  in 
a  sense,  regulation  is  accomplished  by  the  aet, 
it  is  only  a  method  by  which  the  universal 
prohibition  is  bereft  of  its  penalizing  quali- 
ties by  affording  exceptions  to  those  who 
comply  with  the  act  State  ex  reL  Wood- 
ward V.  Skeggs,  46  South.  268,  273, 154  Ala. 
249  (quoting  and  adopting  definition'  la  Miller 
V.  Jones)  80  Ala.*  89). 

St  Louis  charter,  art.  3,  |  26,  cl.  6,  dele- 
gates to  the  BUiyor  and  municipal  assembly 
the  power  to  regulate  hospitals,  to  regulate 
stone  quarries^  and  the.  slaughter  of  animals, 
provide  for  the  erection,  management,  and 
regulation  of  slaughterhouses,  prevent  the 
driving  of  stodL  through  the  dty,  prohibit  the 
erection  of  soap  factories,  stockyards,  and 
slaughterhouses,  and.  to  remove  and  regulate 
the  same.  Held,  tiiat  the  power  to  regulate 
4&d  not  give  the  municipality  the  power  to 
prohibit  the  quarrying  of  stone;  the  word 
"jregulate"  implying  the  continued  existence 
of  the  subject-matter  to  be  controlled,  and  so 
an  ordinance  prohibiting  the  operation  of 
stone  quarries,  without  permission  from  the 
municipal  assembly  by  proper  ordinance,  is 
Invalid,  for  the  granting  of  the  permission 
rests  in  the  arbitrary  discretion  of  that  body, 
and  such  business  may  be  improperly  pro- 
hibited. City  of  St.  Louis  v.  Atlantic  Quarry 
&  Construction  Co.,  148  S.  W*  918,  950,  244 
Mo.  479. 

Hurd's  Rev.  St  1908,  c.  24,  par.  62,  {  1, 
cl.  95,  authorizes  the  Chicago  counsel  to  li- 
cense and  regulate  Junk  shops.  Clause  50  au- 
thorizes it  to  regulate  sale  of  meats,  and  pro- 
vide for  the  place  of  selling.  Clause  81  au- 
thorizes it  to  direct  the  location,  and  regulate 
the  management  and  construction  of  pack- 
ing houses.    Clause  82  authorizes  it  to  direct 
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location,  and  regulate  nae  and  construction  of 
breweries.  Held,  that  the  fiftieth  and  subse- 
quent clauses  recognize  that  power  to  regulate 
did  not  include  power  to  prohibit  within  cer* 
tain  localities,  and  like  meaning  should  be 
given  to  clause  95,  in  absence  of  anything 
showing  contrary  Intent,  so  that,  under  the 
power  to  "regulate,"  the  city  could  not  pro- 
hibit maintenance  of  a  Junk  shop  in  a  build- 
ing, except  with  consent  ot  a  majority  of 
property  owners  in  the  block  where  located, 
and  paragraph  6,  providing  that  all  law^  not 
inconsistent  with  the  provision  of  the  act 
should  continue  in  force,  did  not  authorize 
the  ordinance,  where  the  power  conlerred  by 
the  old  charter  relating  to  the  subject  was 
also  given  by  section  1  of  the  present  act. 
People  V.  Busse,  88  N.  E.  831,  832,  240  IlL 
338. 

As  ref  lue  or  revoke  lioense 
Milwaukee  City  Charter,  c.  4,  subsec.  1, 
authorizing  the  council  to  license,  "regulate," 
and  restrain  those  engaged  in  the  liquor  busi- 
ness, does  not  give  the  council  power  to  re- 
voke the  license  of  a  liquor  seller  nor  to  pre- 
scribe conditions  on  which  the  license  may 
be  revoked.  State  ex  leL  Sepic  ▼.  City  of 
Milwaukee,  100  N.  W.  421,  422,  120  Wis.  562. 

As  restrain 

Und^  Woodbum  Charter,  c.  4,  I  5,  au- 
thorizing ordinances  deemed  expedient  to 
suppress  intemperance  and  to  regulate  the 
sale  or  disposition  of  liquors,  an  ordinance 
restricting  the  right  to  sell  Intoxicants  to  reg- 
istered pharnuLdsts  upon  bona  fide  prescrip- 
tions for  disease  is  a  valid  "regulation"  and 
not  a  "prohibition."  Bachelors'  Club  v.  aty 
of  Woodburn,  119  Pac  339,  343,  60  Or.  331. 

As  appUed  to  the  sale  of  intoxicating 
liquors,  '^regulation"  means  to  restrict  and 
control  the  authorized  sale  of  liquors  by  pro*- 
viding  the  conditions'  under  which  sales  may 
be  made.  McPherson  ▼.  State,  90  N.  E.  610, 
611, 174  Ind.  60, 31  L.  R.  A.  (N.  8.)  188. 

Under  Rem.  &  Bal.  Code,  |  7507,  provid- 
ing that  cities  of  the  first  class  shall  have 
power  to  "regulate"  the  selling  or  giving 
away  of  intoxicants,  a  regulation  which 
works  a  partial  prohibition  is  valid;  the  word 
"regulate"  necessarily  implying  some  degree 
of  restraint  and  prohibition  of  acts  usually 
done  in  connection  with  the  thing  to  be  regu- 
lated. City  of  Tacoma  v.  Kelsel,  124  Pac. 
137,  ISO,  68  Wash.  685,  40  Ia  R.  A.  (N.  S.) 
757. 
City  affairs 

A  statute  providing  for  the  annexation 
of  one  city  by  another,  enlarging  the  terri- 
tory and  population  of  one  and  depriving  the 
other  of  its  charter  and  government  as  a 
dty,  is  a  law  "regulating  the  affairs  of  cities," 
within  the  state  Constitution  prohibiting  the 
enactment  of  local  acts  for  that  purpose. 
Sample  v.  C^ty  of  Pittsburg,  62  Atl.  201,  205, 
212  Pa.  533  (dtlng  definition  in  Morrison  v. 


Baekert,  5  Atl.  739,  112  Pa.  322;  Cbnimon* 
wealth  ex  rel.  Fertlg  ▼.  Patton,  88  Pa.  258; 
Soowden's  Appeal,  96  Pa.  422;  Perkins  v. 
aty  of  Philadelphia,  27  Atl.  356, 156  Pa,  554>. 

Connty  bnslneM  or  affairs 

The  word  "regulating,"  in  Const  .art  4, 
§  22,  forbidding  the  passage  of  local  or  spe- 
cial laws  regulating  county  business,  is  used 
in  its  ordinary  sense  as  directing  by  rule  or 
restriction.  Board  of  Com'rs  of  Newton 
County  v.  State  ex  rel.  Bringham,  69  N.  E; 
442,  444,.  161  Ind.  616  (citing  Bouv.  Law 
Diet). 

To  "regulate,"  as  contemplated  by  the 
Constitution  forbidding  the  passage  of  local 
or  special  laws  regulating  county  business, 
is  to  direct  by  rulfr  or  restriction.  Kraus  v. 
Lehman,  83  N.  E.  714,  71j6,  170  Ind.  408,  15 
Ann.  Cas.  849. 

Const,  art  8,  §  56,  prohibits  the  Legis- 
lature from  passing  any  local  or  special  law 
regulating  the  affairs  of  counties,  and  declares 
that  no  local  or  special  la^s  shall  be  passed 
where  a  general  law  can  be  made  applicable. 
Acts  29th  Leg.  c.  161,  as  amended  by  Acts 
30th  Leg.  c.  168,  created  the  oflice  of  county 
auditor  in  all  counties  having  a  population  of 
40,000,  or  containing  a  city  with  25,000  Inhab- 
itants, and  prescribed  the  duties  of  such 
auditor,  giving  him  general  supervision  over 
the.  accounts,  books,  ^tc,  of  all  county  officers 
having  authority  to  receive  money  on  behalf 
of  the  county,  etc.  B.  county  having  the  req- 
uisite population,  plaintiff  was  appointed  au- 
ditor therefor,  and  served  until  after  the 
passage  of  Acts  31st  Leg.  c.  120,  on  April  1, 
1009,  amending  the  prior  act  and  exempting 
B.  county  by  name  from  the  provisions  there- 
of. Held,  that  the  word .  "regulating,"  as 
used  in  the  constitutional  provision,  'shoiild 
not  be  given  &  varrow  or  techninaMsAgnftflca- 
tion;  and  that  the  act  estabHshing  the^offlce 
of  county  auditor,  was  an  act  i^g|il|ytii^gj4;oiV> 
ty  aifairs  within  such  section,  an4  ^fij^pfi  ^ 
act  amending  the  same  by  exemp^Ag-B.  ,^qpr 
ty  was  a  special  or  local  law  iegulat|ng  couur 
ty  affairs  and  was  therefore  unconstitutional^ 
Hall  V,  Bell  County  (Tex.)  138  S.  W.  178. 

By  Laws  1908,  p.  88,  c.  27,  |  3,  in  effect 
April  14th,  a  new  county  was  created  from 
B.  county,  and  an  election  ordered  to  be  held 
on  that  day  for  the  election  of  county  oflScers 
of  B.  county;  but  by  an  amendm^it  passed 
March  12,  1903  (Laws  1908,  p.  80,  c.  49),  two 
persons  named  were  appointed  county  com- 
missioners of  B.  county.  They  were  directed 
to  qualify  on  or  before  April  5,  1903,  and  to 
hold  a  meeting  not  later  than  April  10th,  and 
appoint  an  assessor  and  a  probate  Judge. 
Held,  that  such  provision,  which  in  effect 
ousted  the  existing  oflJcers  of  B.  county  be- 
fore their  terms  of  office  expired  and  appoint- 
ed new  officers  In  their  place,  was  a  local 
and  a  special  law  "regulating  county  affairs," 
within  the  prohibition  of  Act  Cong.  July  30, 
1886,  c.  818,  24  Stat.  170,  prohibiting  terrl- 
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torial  Legislatures  from  passing  local  and 
^>eclal  laws  regulating  county  and  township 
affairs.  Territory  ex  rel.  Gurran  ▼.  Gutier^ 
rez,  78  Pac.  139,  141,  12  N.  M.  254. 

Pool  rooms 

•*The  'power  to  regulate,  or  prohibit/ 
♦  ♦  •  not  only  includes  nuisances,  but  ex- 
tends to  everything  expedient  for  the  preser- 
vation of  the  public  health  and  the  prevention 
of  contagious  diseases,  and  to  which  may 
be  added  that  it  extends  to  everything  ex- 
pedient for  the  promotion  of  public  morals, 
welfare,  or  safety.  It  is  only  when  a  busi- 
ness is  lawful  and  has  no  Injurious  tendency 
that  the  governing  body  cannot  say  who  shall 
and  who  shall  not  exercise  the  right  itself." 
Since  the  business  of  conducting  a  pool  hall 
is  not  a  useful  employment,  and  is  not  always 
unattended  with  uses  injurious  to  public 
peace  and  morals,  an  ordinance  authorizing 
the  poUce  commissioners  to  make  such  regu- 
lations for  granting  permits  to  conduct  that 
business  as  may  be  necessary  for  the  mainte- 
nance of  public  order,  the  promotion  of  pub- 
lic morals,  and  the  orderly  conduct  of  such 
places  is  not  invaUd.  Goytino  v.  McAleer,  88 
Pac.  991,  4  Gal.  App.  655  (citing  Gounty  of 
Los  Angeles  v.  Hollywood  Gemetery  Ass'n, 
57  Pac.  153,  124  Gal.  344,  71  Am.  St  Rep.  75 ; 
Ex  parte  Shrader,  33  Gal.  284). 

Power  over  diToroes 

In  Const  art.  2,  S  18,  granting  all  power 
over  divorces  in  the  district  court,  subject  to 
regulation  by  law,  the  word  "regulation"  is 
of  broad  signification,  and,  in  the  absence  of 
restrictive  words,  the  power  granted  must  be 
regarded  as  plenary  over  the  entire  subject 
Durland  v.  Durland,  74  Pac.  274,  275,  67  Kan. 
734,  63  L.  R.  A.  959. 

Pvaiflhinent  for  oontempt 

By  the  use  of  the  word  **regulate,"  in 
Gonst.  I  63,  granting  to  the  General  Assembly 
the  right  to  regulate  the  exercise  by  courts 
of  the  right  to  punish  for  contempt,  it  was 
not  Intended  to  clothe  the  Legislature  with 
absolute  power  over  the  subject,  but  to  confer 
on  it  authority  to  bring  the  subject  of  con- 
tempts within  reasonable  regulations,  not  in- 
consistent with  the  exercise  by  the  courts, 
with  vigor  and  efficiency,  of  those  functions 
which  are  essential  to  the  discharge  of  their 
duties.  Yoder  v.  Commonwealth,  57  S.  E. 
581,  583,  107  Va.  823. 

Railroads  and  railroad  trafflo 

The  right  "to  regulate'*  a  street  railway 
company  means  such  restrictions  as  may  be 
necessary  to  protect  the  public  from  harm, 
but  does  not  mean  the  least  confiscation  of 
any  right  or  anything  that  will  affect  the 
revenues  of  the  company.  Shreveport  Trac- 
tion Co.  V.  City  of  Shreveport,  47  South.  40, 
43,  122  lA.  1,  129  Am.  St  Rep.  345. 

The  "power  of  the  state  to  regulate  rail- 
roads'! extends  to  securing  to  the  public  rea- 


sonable fadlitiea  for  making  connections 
between  different  carriers.  Atlantic  Goaat- 
Line  R.  Go.  ▼.  North  GaroUna  Gorp.  Coounis- 
sion,  27  Sup.  Gt  585,  593,  206  U.  S.  1,  51  L. 
Ed.  933, 11  Ann.  Gas.  398. 

The  word  **regulate,"  as  used  in  a  con- 
stitutional provision  conferring  on  a  railroad 
commission  authority  tp  make  reasonable  and 
Just  regulations  to  govern  and  regulate  rail- 
road traflSc,  has  a  broad  meaning,  and  in- 
clui^es  the  power  to  see  to  the  maintenance 
of  the  main  track  and  all  its  switches  and 
spurs.  The  commission  may  order  that  a 
spur  or  switch  be  not  removed,  subject  to 
review  by  the  court.  Railroad  Commission  of 
Louisiana  v.  Kansas  City  Southern  Ry.  Go., 
35  South.  487,  488,  111  La.  133. 

Streets 

A  grant  of  power  to  "regulate"  the  use 
of  city  streets  confers  the  power  to  regulate 
the  speed  of  automobiles,  and  also  to  provide 
for  their  registration  and  numbering  as  a 
means  of  regulation.  People  v.  Schneider, 
103  N.  W.  172, 173, 139  Mich.  673,  69  L.  R.  A. 
345,  5  Ann.  Cas.  645. 

To  "regulate"  implies  that  there  exists 
the  subject  which  is  to  be  regulated.  Under 
Greater  New  York  Charter  (Laws  1901,  p. 
136,  c.  466)  S  315,  making  it  the  duty  of  the 
police  department  to  regulate  the  movement 
of  teams  and  vehicles  in  the  streets,  this  ex- 
pression recognizes  the  existence  of  such  a 
thing,  and  such  movement  in  every  part  of  a 
street  la  a  public  right.  If,  upder  the  guise 
of  a  regulation,  that  movement  is  forbidden 
in  any  part  of  a  street,  there  is  an  impair- 
ment of  the  right — a  pro  tanto  prohibition. 
The  word  "regulate"  Is  defined  as  to  ''pre- 
scribe the  rule  by  which  commerce  is  to  be 
governed";  but  to  prescribe  a  rule  for  gov- 
ernment, even  though  it  afford  the  exercise 
of  full  powers,  does  not  imidy  the  power  to 
prohibit  absolutely  the  thing  to  be  controlled. 
Peace  v.  McAdoo,  96  N.  Y.  Supp.  1039,  1041, 
110  App.  Dlv.  13  (citing  Anderson  v.  City  of 
Wellington,  19  Pac.  719,  40  Kan.  173,  2  L.  R. 
A.  110,  10  Am.  St  Rep.  175;  Ex  parte  Patter- 
son, 58  S.  W.  1013,  42  Tex.  Gr.  R.  256,  51  L. 
R.  A.  654 ;  McConvill  v.  Jersey  aty,  39  N.  J. 
Law,  44;  Thousand  Island  Park  Ass'n  v. 
Tucker,  65  N.  E.  975,  173  N.  Y.  203,  60  L.  R. 
A.  786;  People  v.  Gadway,  28  N.  W.  101,  61 
Mich.  285,  1  Am,  St.  Rep.  578;  Andrews  v. 
State,  3  HeLsk.  [Tenn.]  165,  8  Am.  Rep.  8: 
(Jlbbons  V.  Ogden,  22  U.  S.  [9  Wheat]  1,  6  L. 
Ed.  23). 

I 

Tolls 

The  words  "regulate  tolls,"  as  used  In 
the  charter  of  a  railroad,  providing  that, 
when  the  aggregate  amount  of  dividends  de- ' 
cla red  shall  amount  to  the  full  sum  Invefited 
and  Ici  per  cent,  the  Legislature  may  so  reg- 
ulate the  tolls  and  freights  that  not  more 
than  15  per  cent  per  annum  shall  be  diiided 
on  the  capital  employed,  and  the  surplus  prof- 
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its,  if.  any,  after  paying  tthe  expenses  and  re- 
serving snch  proportion  as  may  be  necessary 
for  future  contingencies,  shall  be  paid  over 
to  the  Treasurer  of  the.  State  for  the  use  of 
the  common  schools,  do  not  refer  solely  to 
fixing  the  amount  to  be  charged  by  the  rail- 
road, but  the  words  embrace,  not  only  fixing 
the  amount  to  be  charged  to  the  public,  but 
an  order  for  the  division  if  eamlugs  between 
the  railroad  and  the  schoola  The  surrender 
by  a  railway  company  of  its  special  charter, 
to  accept  a  general  railroad  law,  before  the 
state  had  made  any  attempt  to  regulate  its 
tolls,  freed  the  company  from  all  liability  to 
the  state  under  a  charter  provision  that, 
when  declared  dividends  shall  aggregate  a 
specified  amount,  the  Legislature  may  so  reg- 
ulate the  tolls  that  not  more  than  a  fixed  per- 
centage shall  be  divided  annually  on  the  cap- 
ital employed,  and  the  surplus  profits  shall 
be  paid  over  to  the  State  Treasurer,  and  that, 
••if  required,"  the  corporation  shall  furnish 
the  Legislature  a  statement  of  expenditures ; 
and  such  liability,  therefore,  cannot  be  en- 
forced by  virtue  of  subsequent  legislation 
without  impairing  the  rights  of  the  railroad 
company  under  the  federal  Constitution. 
Terre  Haute  &  I.  R.  Go.  v.  Indiana,  24  Sup. 
Ct  767.  769,  194  U»  S.  579,  48  L.  Ed.  1124. 

BEGUULTE  ABB  BESTBAIH 

See,    also,   license,   Regulate,   and   Re- 
strain. 

To  say  that  the  words  "regulate  and 
restrain"  do  not  in  any  sense  mean  "revoke" 
is  distinctly  erroneous.  Under  Milwaukee 
City  Charter,  as  amended  (Laws  1874,  pp. 
327,  330.  c.  184,  subc.  4,  §  3.  subsecs.  9,  40), 
empowering  the  common  council  to  regulate 
and  restrain  the  sale  of  milk,  to  tiax,  license, 
regulate,  and  restrain  vendors  of  milk,  and  to 
fix  and  regulate  the  amount  of  license,  etc., 
the  council  had  power  to  revoke  milk  licenses 
and  to  vest  such  power  in  the  health  commis- 
sioner, with  the  right  to  exercise  the  same 
summarily  and  even  without  notice.  State 
ex  rel.  Nowotny  v.  City  of  Milwaukee,  121  N. 
W.  658,  659,  140  Wis.  38,  133  Am,  St.  Rep. 
1060  (overruling  construction  in  Sepic,  State 
ex  rel.,  v.  City  of  Milwaukee,  109  N,  W.  421, 
129  Wis.  562), 
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See,  also.   Commerce;    Interstate  Com- 
merce. 

The  word  "regulate,"  as  used  in  the  com- 
merce clause  of  the  federal  Constitution  (ar- 
ticle 1,  I  8,  cL  3),  means  to  control.  Tits- 
worth  r.  State,  101  Pac.  288,  289,  2  Okl.  Cr. 
268. 

The  word  "regulate,"  within  the  consti- 
tutional provision  authorissing  Congress  to 
regulate  interstate  commerce,  imparts  the 
right  and  power  to  enact  laws,  and  not  sim- 
ply to  make  rules  and  .regulations.    Snead 


V.  Central  of  Georgia  Ry.  Co.»  151  Fed.  608^ 
618. 

To  "regulf^te,"  in  the  sense  intended  lny 
Const  U.  S.  art.  1,  J  8,  d.  3,  conferring  on 
Congress  power  to  regulate  commerce  among 
the  several  states,  is  to  foster,  protect,  con- 
trol, and  restrain  with  appropriate  regard 
for  the  welfare  of  those  who' are  immediately 
concerned  and  of  the  public  at  large.  Mon- 
dou  V.  New  York,  N.  H.  &  H.  .R.  Co.,  32  Sup. 
Ct  169,  174,  223  U.  8.  1,  56  I*  Ed.  327,  38  I* 
R.  A.  (N.  S.)  44. 

The  power  of  Congress  to  "regulate  com- 
merce," given  by  subsection  3,  {  8,  art  1, 
of  the  federal  Constitution,  means  the  power 
to  enact  legislation  that  directly  affects  in- 
terstate commerce  or  its  adjuncts  and  not 
legislation  that  affects  it  or  them  indirectly 
only,  it  is  the  power  to  enact  legislation 
which  relates  to,  acts  upon,  or  touches  Inter- 
state commerce  or  its  adjuncts,  or  legislation 
of  which  either  is  the  subject.  United 
States  V.  Adair,  162  Fed.  737,  745,  754  (cit- 
ing Gibbons  v.  Ogden,  9  Wheat  [22  U.  S.l  1, 
6  L.  Ed.  23). 

The  **power  to  regulate"  interstate  com- 
merce, which  la  vested  in  Congress,  has  ho 
limitations  other  than  are  prescribed  in  the 
Constitution.  It  is  the  power  to  regulate 
the  commerce  which  originally  existed  in 
the  states,  and  Congress,  under  this  author- 
ity, may  limit  and  restrain  commerce  at 
pleasure.  The  power  is  exclusive,  and  hence 
the  grant  carries  with  it  the  whole  subject, 
leaving  nothing  for  the  states  to  act  upon. 
Champion  v.  Ames,  23  Sup.  Ct  321,  323,  188 
U.  S.  321,  47  L.  Ed.  492. 

"No  fixed  rule  can  be  prescribed  ^r  de- 
fined that  wiir  amount  to  a  regulation  of 
commerce,  witliln  the  meaning  of  the  consti- 
tutional provision  conferring  on  Congress  the 
power  to  regulate  commerce  among  the  sev- 
eral states."  The  power  of  Congress  is  ple- 
nary and  exclusive.  Chief  Justice  Waite,  in 
the  case  of  Hail  v.  De  Cuir,  95  U.  S.  485,  488. 
24  L.  Ed.  547,  said:  "The  line  which  sepa- 
rates the  powers  of  the  states  from  this  ex- 
clusive power  of  Congress  is  not  always  dis- 
tinctly marked,  and  oftentimes  it  is  not  easy 
to  determine  on  which  side  a  particular  case 
belongs.  Judges  not  infrequently  differ  in 
their  reasons  for  a  decision  in  which  they 
concur.  Under  such  circumstances  it  would 
be  a  useless  task  to  undertake  to  fix  an 
arbitrary  rule  by  which  the  line  must  in  all 
cases  be  located.  It  is  f&r  better  to  leave 
a  matter  of  such  delicacy  to  be  settled  in 
each  case  upon  a  view  of  the  particular 
rights  involved.  *  ♦  ♦  If  the  statutes  of 
the  state  are  for  the  purpose  of  facilitating 
the  safe  transportation  of  goods,  without  un- 
dertaking to  regulate  commerce  or  interfere 
in  any  manner  with  the  rights  of  the  parties 
to  fix  their  liability  by  contract,  they  will  be 
upheld,  notwithstanding  they  may  have  an 
indirect  or  remote  effect  upon  oomineroe." 
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A  ptovision  that  when  there  are  several  con- 
necting railroads  under  different  companies, 
and  goods  are  Intended  to  be  transported 
over  more  than  one  railroad,  each  company 
shall  be  responsible  only  to  its  own  terminus 
and  until  delivery  to  its  connecting  railroad, 
that  the  last  company  which  has  received 
the  goods  as  in  good  order  shall  be  responsi- 
ble to  the  consignee  for  any  damages,  open 
or  concealed,  done  to  the  goods,  and  that 
such  companies  shall  settle  among  themselves 
the  question  of  ultimate  liability,  is  not  a 
regulation  of  commerce.  Kavanaugh  v. 
Southern  R.  Ck).,  47  S.  E.  626,  527,  120  Ga. 
62,  1  Ann.  Cas.  705. 

In  determining  the  meaning  and  scope 
of  the  clause  of  the  federal  Ck>nstitation  giv- 
ing Congress  power  to  regulate  commerce,  the 
Supreme  Court  has  deemed  it  undesirable  to 
give  to  the  words  employed  therein  any  hard 
and  fixed  definition,  or  to  mark  with  absolute 
certainty  the  extent  of  the  power  thereby 
conferred.  It  has  been  declared  that  "inter- 
state commerce"  is  a  term  of  very  large  sig- 
nificance, and  the  power  conferred  by  the 
Constitution  as  to  interstate  and  foreign  com- 
merce one  without  limitation.  It  authorizes 
legislation  with  respect  to  all  subjects  of 
foreign  and  interstate  commerce,  the  persons 
engaged  in  it,  and  the  instruments  by  which 
it  is  carried  on.  "Commerce"  undoubtedly 
is  traffic,  but  it. is  something  more;  it  is 
intercourse.  In  view  of  the  large  signifi- 
cance given  to  the  terms  of  the  commerce 
clause  and  the  scope  of  the  power  thereby 
conferred,  the  Act  of  Congress  of  June  11, 
1906,  c.  3073,  34  Stat  232,  commonly  called 
the  "Federal  Employers*  Liability  Act,"  is 
a.  "regulation  of  commerce  between  the  states, 
or  with  foreign  nations,  within  the  mean- 
ing of  the  commerce  clause  of  the  Constitu- 
tion, and  hence  within  the  power  of  Con- 
gress." Kelley  v.  Great  Northern  Ry.  Co., 
W^  Fed.  211,  217  (dttng  Hopkins  v.  United 
States;  19  Sup.  Ct  40,  171  XJ.  S.  578,  597, 
43' L;  Ed.  290;  Sherlock  v.  Ailing,  93  U.  S. 
101,^' L.  Ed.  819;  Western  Union  Tel.  Co. 
V.  Texas,  105  U.  S.  460,  464,  26  L.  Ed.  1067; 
Giybofis  V.  Ogden,  9  Wheat.  [22  U.  S.]  1, 
189,  194,  6  L.  Ed.  23). 

The  power  to  "regulate  commerce"  be- 
tween th^  states  and  with  foreign  countries 
conferred  on  Congress  by  the  federal  Con- 
stitution includes  the  power  to  regulate  the 
transportation  of  persons.  Act  Cong.  June 
25,  1910,  c.  395,  36  Stat.  825,  making  it  a 
felony  to  furnish  transportation,  or  to  per^ 
suade,  entice,  or  induce  a  woman  or  girl  to 
go,  from  one  state  to  another  as  a  passen- 
ger In  interstate  commerce  for  prostitution 
or  debauchery,  where  the  furnishing  of 
such  transportation  or  the  inducement,  per- 
suasion, 6r  enticement  is  followed  by  the 
woman  being  actually  transported  in  inter- 
state commerce  for  such  purpose,  is  a  proper 
exercise  of  the  constitutional  power  of  Con* 


gress  to  regulate  commerce  between  the 
states,  and  is  not  unconstltotional  as  an  in- 
fringement of  the  police  power  of  Hie  states. 
United  States  ▼.  Hoke,  187  Fed.  992-994. 

Rev.  St.  1899,  |  2090,  as  amended  and 
re-enacted,  making  it  unlawful  to  bring  in- 
fected sheep  into  the  state,  is  not  a  "regula- 
tion of  interstate  commerce,"  In  violation  of 
the  federal  Constitution,  but  is  a  reasonable 
exercise  of  the  state's  police  power.  Patrick 
V.  State,  98  Pac.  588,  589,  17  Wyo.  260,  129 
Am.  St  Rep.  1109. 

An  order  made  under  state  authority, 
requiring  a  railroad  company  to  stop  on  sig- 
nal two  of  its  through  fast  mail  trains  run- 
ning between  Jersey  City,  N.  J.,  and  Tampa, 
Fla„  at  a  small  town  in  South  Carolina, 
which  is  also  the  junction  point  with  a  small 
branch  road,  is  void  as  a  direct  "regulation 
of  interstate  commerce,"  where,  in  addition 
to  several  local  trains  daily,  the  residents 
of  such  town  are  furnished  daily  one  slower 
through  train  each  way.  Atlantic  Coast 
Line  R,  Co.  v.  Wharton,  28  Sup.  bt  121,  124, 
207  U.  S.  328,  52  L.  Ed.  230. 

A  regulation  of  "intrastate  commerce,** 
as  well  as  of  interstate  commerce,  and  there- 
fore one  beyond  the  power  of  Congress  to 
enact,  is  made  by  the  provision  of  the  Em- 
ployers' Liability  Act  of  June  11,  1906,  e. 
3073,  <34  Stat.  232,  that  "every  common  car- 
rier engaged  in  trade  or  commerce"  in  the 
District  of  Columbia  or  in  the  territories 
or  between  the  several  states  shall  be  liable 
for  the  death  or  injury  of  "any  of  its  em- 
ployes" which  may  result  from  the  negli- 
gence of  "any  of  its  officers,  agents,  or  em- 
ployes." Howard  v.  Illinois  Cent.  R.  Co., 
28  Sup.  Ot.  141,  144,  207  U.  S.  463.  52  L.  Ed. 
297. 

The  "commodities  clause"  of  the  inter- 
state commerce  act  (Act  Feb.  4,  1887,  c.  104, 
24  Stat  379,  as  amended  by  Act  June  29, 
1906,  c.  3591,  34  Stat.  584),  which  makes  it 
unlawful  for  any  railroad  company  to  trans- 
port in  interstate  or  foreign  commerce  any 
article  or  commodity,  "other  than  timber 
and  the  manufactured  products  thereof,  man- 
ufactured, mined  or  produced  by  it  or  under 
its  authority,  br  which  it  may  own  in  whole 
or  in  part,  or  in  which  It  may  have  any  in- 
terest, direct  or  indirect,  except  such  articles 
or  commodities  as  may  be  necessary  and  in- 
tended for  its  use  in  the  conduct  of  its  busi- 
ness as  a  common  carrier,"  is  not  a  "regula- 
tion of  Interstate  commerce,"  within  the 
commerce  clause  of  the  Constitution,  but 
entirely  excludes  from  such  commerce  a  cer- 
tain class  of  persons,  and  is  unconstitutional 
and  void  as  applied  to  railroad  companies 
which,  under  the  sanction  and  encouragement 
of  state  laws,  had  more  than  50  years  before 
its  enactment  become  the  owners  of  coal 
lands  in  such  state,  and  by  themselves,  or 
subsidiary  companies  of  which  they  owned 
the  stock,  developed  mines  thereon,  mud  con- 
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structed  railroad  lines  thereto  at  great  ex- 
pense, and  engaged  extensively  In  tbe  min- 
ing of  coal,  a  large  part  of  wldch  wag  nec- 
essarily marketed  In  other  states,  and  which 
could  not  practically  be  transported,  except 
over  their  own  lines,  nor  marketed  within 
the  state,  as  depriving  such  companies  of 
their  liberty  and  property  without  due  pro- 
cess of  law,  In  violation  of  the  fifth  constitu- 
tional amendment.  United  States  v.  Dela- 
ware &  H.  Co.,  164  Fed.  215,  226-249. 

As  to  proMndiM  nles 

The  power  to  '^regulate  commerce*'  is  the 
power  '*to  prescribe  the  rules  by  which  com* 
merce  shall  be  governed  (that  ia,  the  condi- 
tions upon  which  it  shall  be  conducted),  to 
determine  when  it  shall  be  free  and  when 
subject  to  duties  or  other  exactions.  The 
power  also  embraces  within  its  control  all 
the  instrumentalities  by  which  that  com- 
merce may  be  carried  on  and  the  means  by 
which  it  may  be  aided  and  encouraged." 
The  power  to  regulate  applies  as  well  to 
traffic  on  water  as  to  traffic  on  land.  The 
power  is  not  confined  to  the  Instrumentalities 
of  commerce,  as  they  were  known  or  In  use 
when  the  Constitution  was  adopted.  When 
a  corporation  or  person  engages  in  inter- 
state commerce,  the  men  who  control  it  and 
the  corps  of  Its  employes  are  subject  to  the 
legitimate  means  which  Congress  may  select 
for  its  regulation,  and,  where  the  purpose  of 
Congress  is  legitimate  and  expressly  relates 
to  employ^  engaged  in  Interstate  commerce, 
It  is  Immaterial  to  the  validity  of  the  act 
that  somewhere  in  its  operation  it  may  have 
a  casual  or  contingent  eifect  upon  state 
legislation.  Snead  v.  Central  of  Georgia  R. 
Co.,  151  Fed.  608,  614  (quoting  and  adopting 
definition  in  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 5  Sup.  Ct  828,  114  U.  S.  20S,  29  L.  Ed* 
158). 

• 

"The  power  vested  In  Congress  to  *regu- 
late  commerce*  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
dian tribes,  is  the  power  to  prescribe  the  rule 
by  which  that  commerce  is  to  be  governed, 
and  is  a  power  complete  In  Itself,  acknowl- 
edging no  limitations  other  than  those  with 
the  subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  a  state, 
but  must  enter  into  Its  Interior  and  must  be 
capable  of  authorizing  the  disposition  of 
those  articles  which  it  introduces,  so  that 
they  may  become  mingled  with  the  common 
mass  of  property  within  the  territory  enter- 
ed. And  while  a  state  may  provide  for  the 
security  of  the  lives,  limbs,  health,  and  com- 
fort of  persons  and  the  protection  of  prop- 
erty so  situated,  yet  the  subject-matter, 
which  has  been  confided  exclusively  to  Con- 
gress by  the  Constitution,  Is  not  within  the 
Jurisdiction  of  the  police  power  of  the  state, 
anless  placed  there  by  congressional  action." 
Stubbs    V.   People,   90    Pac.   1114,  1116,   40 
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Oolo.  414,  11  L.  R.  A.  (N.  S.)  1071,  122  Am. 
St.  Rep.  1068^  IS  Ann.  Cas.  1025. 

To  ''regulajte  commerce**  is  to  prescribe 
the  rules  by  which  it  shall  be  governed  (that 
is,  the  conditions  upon  which  it  shall  be 
conducted),  to  determine  how  far  it  shall 
be  free  and  untrammeled,  how  far  it  shall 
be  subject  to  duties  and  other  exactions,  and 
how  far  It  shall  be  prohibited.  The  provi- 
sions of  Laws  1906,  p.  197,  No.  182,  |  1,  mak- 
ing it  punishable  to  keep,  with  intent  to  ship 
out  of  the  state,  for  food  purposes,  the  flesh 
of  a  calf  which  was  less  than  four  weeks  old, 
or  Weighed  less  than  50  pounds,  dressed 
weight,  when  killed,  are  not  within  the  police 
power  of  the  state,  since,  whatever  may  be 
the  extent  of  that  power  respecting  domestic 
order,  morals,  health,  and  safety,  It  cannot 
be  exercised  over  a  subject  confided  exclu- 
sively to  the  commercial  power  of  Congress. 
So  much  of  the  Laws  1906,  p.  197,  No.  182, 
{  1,  as  makes  it  punishable  to  keep,  with 
Intent  to  ship  out  of  the  state,  for  food  pur- 
poses, the  flesh  of  a  calf  which  was  less  than 
four  weeks  old,  or  weighed  less  than  50 
pounds,  dressed  weight,  when  killed,  is  void 
as  conflicting  with  Const.  U.  S.  art  1,  |  8, 
empowering  Congress  to  regulate  commerce 
among  the  several  states.  Laws  1906,  p.  197, 
No.  182, 1  1,  provides  that  a  person  who  sell.^, 
or  offers  to  sell,  or  keeps  with  Intent  to  sell, 
for  food  purposes,  or  ships  out  of  the  state, 
or  keeps  with  intent  to  ship  out  of  the  state, 
for  food  purposes,  the  flesh  of  a  calf  which 
was  less  than  four  weeks  old,  or  weighed  less  . 
than  50  pounds,  dressed  weight,  when  killed, 
shall  be  imprisoned,  etc.  Held,  that  that  part 
of  the  statute  relating  to  the  keeping  with 
intent  to  sell  for  food  purposes  is  to  be  con- 
strued as  having  only  an  intraterrltorlal  ef- 
fect, under  the  rule  that  statutes  In  this  re- 
spect, which  use  general  words,  are  to  be  so 
construed,  unless  they  clearly  indicate  a  dif- 
ferent Intent,  and  hence  such  part  of  the  • 
statute  Is  not  invalid  as  in  conflict  with 
Const.  XT.  S.  art.  1,  §  8,  empowering  Congress 
to  regulate  commerce  among  the  several 
states.  State  v.  Peet,  68  Atl.  661,  664,  80  Vt. 
449,  14  L.  R.  A.  (N.  S.)  677,  180  Am.  St.  Rep. 
998  (citing  Welten  v.  Missouri,  91  U.  S.  275, 
23  L.  Ed.  347 ;  Gloucester  Feny  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  5  Sup.  Ct  826,  29 
L.  Ed.  158). 

The  "power  to  regulate  commerce,*'  con- 
ferred by  the  federal  Constitution  on  Con- 
gress, is  the  power  to  regulate;  that  is,  to 
prescribe  the  rule  by  which  "commerce**  is 
to  be  governed.  Like  all  other  powers  vest- 
ed In  Congress,  It  is  complete  In  Itself,  may 
be  exercised  to  its  utmost  extent,  and  ac- 
knowledges no  limitations  other  than  those 
prescribed  by  the  institution.  Webster  de- 
fines "commerce**  as  the  "exchange  or  the 
buying  and  selling  of  commodities.  Inter- 
course.** In  Gibbons  v.  Ogden,  9  Wheat.  (22 
U.  S.)  1,  6  L.  Ed.  23,  etc.,  it  is  said  that: 
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*'G6m'merce  undoubtedly  is  traffic;  but  it  is 
something  more.  It  Is  Intercourse.'*  In 
Wabash,  St  L.  &  P.  R.  Co.  v.  Illinois,  7  Sup. 
Ct.  4,  118  TJ.  S.  557,  30  L.  Ed,  244,  etc.,  it  is 
held  that:  'Transportation  of  freight  and 
passengers  is  commerce."  "Interstate  com- 
merce" is  the  trading  and  trafflcldng  In  com- 
modities between  and  amongst  citizens  of 
different  states.  It  is  transporting  by  com- 
mon carriers  passengers  and  property  from 
one  state  into  another  state.  It  is  the  sell- 
ing and  buying  of  a  commodity  or  commodi- 
ties by  a  citizen  of  one  state  to  a  citizen  of 
another  state,  which  commodity  is  to  be 
transported  from  the  state  of  the  seller  to 
the  state  of  the  buyer,  or  to  another  state, 
and  there  resold  or  used,  as  may  serve  the 
purpose  of  the  buyer.  Under  these  defini- 
tions, Act  June  11,  1906,  c.  3073,  34  Stat 
232,  ''relating  to  the  liability  of  common 
carriers  •  •  ♦  engaged  in  commerce  be- 
tween the  states  *  •  •  to  their  em- 
ployfe,"  and  which  makes  every  such  carrier 
liable  to  any  employ^  or  his  personal  repre- 
sentative for  all  damages  which  may  result 
from  the  negligence  of  any  of  its  officers, 
agents,  or  employes,  or  by  reason  of  any  de- 
fect or  insufficiency  due  to  its  negligence  in 
its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  ways  or  works,  is  not  a  "regu- 
lation of  interstate  commerce"  but  establish- 
es new  rules  of  liability,  growing  out  of  the 
relation  of  master  and  servant,  which,  if  val- 
id, are  binding  on  all  courts,  both  state  and 
federal,  but  which  have  no  such  relation  to 
"interstate  commerce"  as  to  bring  them  with- 
in the  constitutional  power  of  Congress  to  reg- 
ulate such  commerce,  and  the  act  is  for  that 
reason  void.  Howard  v.  Illinois  Cent.  B. 
Co.,  148  Fed.  997,  999,  1000  (citing  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26  L.  Ed. 
238;  Welton  v.  Missouri,  91  U.  S.  275.  23 
L.  Ed.  347;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 5  Sup.  Ct  826,  114  U.  S.  196,  29 
L.  Ed.  158;  Wabash,  St  L.  &  P.  B.  Co.  v. 
Illinois,  7  Sup.  Ct.  4, 118  U.  S.  557,  30  L.  Ed. 
244;  Hopkins  v.  United  States,  19  Sup.  Ct 
40,  171  U.  S.  597,  43  L.  Ed.  290). 

A«  to  probibit 

The  constitutional  power  of  Congress  to 
"regulate"  interstate  commerce  includes  the 
power  to  prohibit,  in  cases  where  such  pro- 
hibition Is  in  aid  of  the  lawful  protection  of 
the  public.  Bennett  v.  United  States,  194 
Fed.  630,  632,  114  C.  C.  A.  402;  Overton  v. 
State,  123  Pac.  175,  7  Okl.  Cr.  203. 

The  constitutional  power  of  Congress  to 
"regulate  interstate"  and  foreign  commerce 
also  Involves  the  power,  not  only  to  prescribe 
rules  for  the  carrying  on  of  such  commerce, 
but  also  in  certain  instances  to  absolutely 
prohibit  it  United  States  v.  Hoke,  187  Fed. 
992,  997. 

REOUIiATIOK 

See  Intended  Begulation ;  Police  Begula- 
tions;   Beasonable  Begulation;   Bules 


and  Begulations;    Under  Beasonable 

Laws  and  Regulations. 
Of  commerce,  see  Regulate  Commerce. 
See,  also,  Rule. 

The  words  "ordinances,"  "rules,"  "regu- 
lations," and  "by-laws"  are  synonymous 
terms.  State  ex  rel.  Krebs  v.  Hoctor,  120  N. 
W.  199,  200,  83  Neb.  690  (dttng  6  Words  and 
Phrases,  p.  5025). 

"The  designation  of  localities  where  the 
sale  of  intoxicating  liquor  is  inhibited  is  not 
•prohibition*  but  *regnlation'  of  the  sale." 
Garonzik  y.  State,  100  S.  W.  874^  376,  50  Tex. 
Or.  R.  533. 

While  an  ordinance  regulating  the  hours 
in  which  intoxicating  liquors  shall  be  sold  in 
Boise  City  and  for  Sunday  closing,  and  pro- 
viding a  penalty  for  the  sale  thereof  during 
prohibited  hours,  does  prohibit  the  conduct 
of  the  business  therein  referred  to  during 
certain  hours,  it  is  a  "regulation"  of  that 
business  and  not  a  prohibition  of  it  "'To 
prohibit,  limit,  confine,  or  abridge  a  thing, 
the  restraint  may  be  permanent  or  temporary. 
It  may  be  intended  to  prc^iibit  limit  or 
abridge  for  all  time  or  for  a  day  only.'  Re- 
straint does  not  contemplate  an  absolute  de- 
struction of  bustDOfis,  but  rather  places  it 
within  certain  bounds."  State  v.  Calloway, 
84  Pac.  27-«J,  11  Idaho,  719,  4  L.  B.  A.  (N. 
8.)  109,  114  Am.  St  Bep.  285  (quoting  and 
adopting  definition  In  Be  Charge  to  Grand 
Jury,  62  Fed.  828). 

A  county  ordinance  imposing  a  license 
on  sheep  herders  equal  to  three  cents  for  each 
head  of  sheep  and  goats  herded  or  pastured 
in  the  county  per  annum,  requiring  the  li- 
cense collector  to  collect  the  license  fees  and, 
after  deducting  25  per  cent,  for  collection,  to 
pay  the  excess  into  the  county  treasury,  and 
declaring  that  every  herder  who  shall  refuse 
or  neglect  to  pay  such  license  fees  shall  be 
guilty  of  a  misdemeanor,  imposed  a  license 
tax  for  mere  purposes  of  revenue,  and  not  for 
regulation  of  the  business  of  sheep  herding, 
and  was  therefore  not  within  the  Jurisdiction 
of  the  board,  under  Pol.  Code,  §  3366,  as 
amended  by  St  1910,  p.  635,  c.  209  authorizing 
the  licensing  of  business  for  the  purpose  of 
regulation  only,  which  repealed  by  implica- 
tion St  1891,  p.  306.  c.  216,  §  25,  subd.  27. 
and  County  Government  Act  1897,  |  25,  em- 
powering boards  of  supervisors  to  license 
business  generally  for  the  purpose  of  both 
"regulation  and  revenue."  Placer  County  v. 
Whitney  Estate  Co.,  84  Pac.  277,  278,  2  Cal. 
App.  614. 

Const,  art.  11,  §  19,  as  amended  in  1911 
(see  Laws  1911,  p.  21S0),  authorizing  any 
municipal  corporation  to  establish  and  oper- 
ate enumerated  public  utilities,  and  providing 
that  persons  or  corporations  may  establish 
and  operate  such  works  under  "such  condi- 
tions and  under  such  regulations  as  the  mu- 
nicipality may  prescribe  under  its  organic 
law,  on  condition  that  the  municipal  govern* 
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ment  shall  baTe  the  right  to  regulate  the 
charges  thereof,"  gi'ants  to  all  municipalities 
the  power  to  construct  and  operate  public 
utilities,  and  to  prescribe  the  conditions  on 
which  iiersons  and  corporations  may  estab- 
lish and  operate  such  works,  subject  to  char- 
ter provisioDs;  and  an  ordinance  of  a  city 
emi)owered  to  regulate  conduits  and  works 
for  the  production  and  distribution  of  gas, 
etc,  which  prohibits  excavations  in  streets 
without  first  obtaining  permission  from  the 
board  of  public  works,  is  yalid  when  ap- 
plied to  one  engaged  in  laying  a  gas  pipe  in 
a  street  as  a  part  of  the  distributing  system 
of  a  corporation  engaged  in  supplying  gas  to 
the  inhabitants  of  the  city;  the  word  "con- 
dition" meaning  something  established  as  a 
requisite  to  the  doing  or  taking  effect  of 
something  else,  while  the  word  "regulations" 
Is  something  distinct  from  the  word  "condi- 
tions,'* and  implies  a  broader  meaning  In  the 
latter  word  than  mere  regulation  of  the  man- 
ner of  use.  In  re  Russell,  126  Pac.  875,  876, 
163  Gal.  668. 

Am  lam 

The  term  "regulations,"  as  used  in  Oonst 
n.  8.  art  4,  {  8,  granting  courts  power  to 
dispose  of  and  make  all  needful  rules  and 
regiilations  respecting  the  territories  or  other 
property-  belonging  to  the  United  States, 
means  laws,  since  territories,  as  well  as 
states,  mast  be  goTemed  by  laws.  Dorr  t. 
United  States,  24  Sup.  Ct  808,  812,  105  U. 
S.  138,  49  L.  Ed.  128,  1  Ann.  Gas.  697. 

The  words  "regulations  as  may  be  pre- 
scribed by  law,"  as  used  in  Gonst  art  8,  {  15, 
providing  that  writs  of  error  and  appeals 
shall  be  allowed  from  the  decisions  of  the 
said  district  courts  to  the  Supreme  Court 
under  such  regulations  as  may  be  prescribed 
by  law,  refer  also  "to  statutes  adopted  or  to 
be  enacted,  •  •  *  providing  the  methods 
by  which  appeals  and  proceedings  upon  writs 
of  error  may  be  perfected."  Fcatherman  v. 
Granite  County,  72  Pac.  972,  973,  28  Mont 
402  (citing  and  adopting  State  ex  rel.  White- 
side v.  First  Judicial  District  Court,  63  Pac. 
395,  24  Mont  539;  Finlen  v.  Heinze,  69  Pac. 
829,  70  Paa  517,  27  Mont  107). 

As  rale  of  law 

A  rule  is  a  device  in  words  and  phrases 
for  the  control  and  direction  of  those  who 
have  something  else  given  them  to  do.  A 
"regulation"  is  a  rule  of  law  by  which  some 
right  is  to  be  exercised.  They  are  words  of 
a  like  import  and  import  a  partial  restriction 
which  does  not  wholly  prohibit,  and  imply 
anlformity  In  operation,  not  discrimination. 
Borough  of  Belmar  v.  Prior,  79  Atl.  1032, 
1034,  81  N.  J.  Law,  254, 

As  defined  by  Webster,  the  word  "regu- 
lation" means  a  rule  or  order  prescribed  for 
management  or  government ;  prescription;  a 
regulating  principle ;  a  governing  direction ; 
precept,  or  law;  as,  the  regulations  of  a  so- 


ciety. Const  art  9,  §  9,  provides '  that  the 
Governor,  Superintendent  of  Public  Instmc- 
tion.  Secretary  of  State,  and  Attorney  General 
shall  constitute  the  state  board  of  land  com- 
missioners who  shall  have  direction  and  con- 
trol of  the  public  lands  under  such  regula- 
tions as  may  be  prescribed  by  law.  Held, 
that  the  term  "regulations"  meant  such  rea- 
sonable rules  as  might  be  prescribed  by  the 
legislative  department  of  government,  so 
that,  in  leasing  state  lands,  the  board  must 
look  to  the  statutory  regulations  prescribed, 
and  then  so  act  as  in  its  Judgment  would 
secure  a  maximum  amount  under  the  pre- 
scribed regulations.  Betts  v.  Commissioners 
of  the  Land  Office,  110  Pac.  766,  770,  27  Okl. 
64  (quoting  and  adopting  definition  in  Ue 
Leasing  of  State  Lands,  32  Pac.  986, 18  Cola 
359). 

REHEARING 

See  Motion  for  Rehearing. 

REINED 

See  Being  Reined* 

REINSTATE 

To  ''suspend*'  or  "discharge**  means  to 
remove  either  temporarily  or  permanently 
from  employment,  and  to  "reinstate**  may 
mean  to  receive  back  into  employment  only 
or  to  put  back  into  the  same  position  or 
state  from  which  removed.  Under  Code 
Supp.  1907,  I  679h,  authorizing  the  chief  of 
police  to  suspend  or  discharge  any  member  of 
the  force,  but  giving  such  suspended  person 
the  right  to  appeal  to  the  board,  which  might 
reinstate  him,  upon  reinstatement  by  the 
board  of  a  police  captain  suspended  by  the 
chief  of  police,  the  chief  is  not  compelled  to 
reinstate  him  as  captain,  but  could  require 
him  to  report  for  duty  as  police  patroL 
Markey  v.  Schunk,  132  N.  W.  883,  885,  152 
Iowa,  508;  Markey  v.  City  of  Dubuque 
(Iowa)  132  N.  W.  885. 

REINSURANCE 

See,  also.  Double  Insurance. 

"Reinsurance"  is  defined  to  be  'insur- 
ance by  the  first  insurer  of  the  whole  or  some 
part  of  his  Interest  in  the  risk  created  by  his 
contract  of  insurance.'*  It  is  otherwise  de- 
fined as  "the  contract  that  one  insurer  makes 
with  another  to  protect  the  first  from  the  risk 
he  has  already  assumed."  Ruohs  v.  Traders' 
Fire  Ins.  Co.,  78  S.  W.  85,  88,  111  Tenn.  405, 
102  Am.  St.  Rep.  790  (citing  Iowa  Life  Ins. 
Co.  V.  Eastern  Mut  Life  Ins.  Co.,  45  Atl.  762« 
64  N.  J.  Law,  343). 

The  term  "r^nsurance"  has  a  wcfll-de- 
fined  meaning.  That  kind  of  a  contract  has 
been  in  force  in  the  commercial  world  for  a 
long  number  of  years,  and  it  is  entirdy  dif- 
ferent from  what  is  termed  double  insurance; 
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1  e.,  aJi  insarance  of  the  same  Interest  The 
contract  is  one  of  Indemnity  to  the  person 
or  corporation  reinsured,  and  it  binds  the 
reinsurer  to  pay  to  the  reinsured  the  whole 
loss  sustained  in  respect  to  the  subject  of  the 
insurance  to  the  extent  to  which  he  is  rein- 
sured, irrespective  of  payment  of,  or  ability 
to  pay,  the  loss  to  the  party  originally  Insur- 
^ed.  Allemannia  Fire  Ins.  Oo.  of  Pittsburg, 
Pa.,  y.  Fircmen^s  Ins.  Oo.  of  Baltimore,  28 
Sup.  Ct.  544,  546,  209  U.  S.  326,  52  L.  Ed. 
815,  14  Ann.  Gas.  04a 

''Reinsurance,"  as  used  in  Laws  1806,  c. 
008,  {  187,  as  amended  by  Laws  1001,  c  118, 
i  1,  imposing  on  domestic  Insurance  compa- 
nies an  annual  state  tax,  and  providing  that 
the  term  "gross  premiums*'  shall  include  such 
premiums  as  are  collected  from  policies  sub- 
sequently canceled  and  from  reinsurance, 
means  premiums  collected  by  the  insurance 
company  from  reinsuring  the  risks  of  other 
companies.  Reinsurance  Is  a  contract  by 
which  one  insurer  Insures  the  risks  of  anoth- 
er Insurer.  The  statute  Is  dealing  with  the 
gross  premiums  collected  by  an  insurance 
company  for  business  done ;  that  is,  for  the 
Insurance  furnished.  It  has  to  do  with  re- 
ceipts, not  with  disbursements.  Peoide  e^ 
rel.  Continental  Ins.  Co.  v.  Miller,  70  N.  E. 
10,  12,  177  N.  Y.  515.  ' 

A  contract  of  "reinsurance"  is  simply  to 
indemnify  an  original  insurer  for  a  loss  he 
may  sustain  upon  his  contract  of  insurance. 
Mutual  fire  insurance  companies,  organized 
under  the  provisions  of  chapter  45,  p.  257, 
Sess.  Laws  1897,  are  not  authorized  to  trans- 
act reinsurance  business.  Allison  v.  Fidelity 
Mut  Fire  Ins.  Co.,  116  N.  W.  274, 275.  81  Neb. 
404,  120  Am.  St  Rep.  604, 

"Reinsurance"  is  properly  applied  to  an 
insurance  affected  by  one  underwriter  with 
another,  the  latter  wholly  or  partially  in- 
demnifying the  former  against  the  risks 
which  he  has  assumed ;  that  is  to  say,  after 
insurance  has  been  affected,  the  Insurer  could 
have  the  subject  of  insurance. reimbursed  to 
him  by  some  other  company.  There  is  in 
such  case,  however,  no  privity  between  the 
original  insured  and  the  reinsurer.  The  lat- 
ter is  in  no  respect  liable  to  the  former  as  a 
surety  or  otherwise;  the  contract  of  insur- 
ance and  reinsurance  being  totally  distinct 
and  disconnected.  Even  if  the  insurer  failed 
or  became  insolvent,  or  if  his  insured  receiv- 
ed only  a  dividend,  however  small,  the  rein- 
surer can  galu  nothing  by  this,  but  must  pay 
the  amount  of  the  loss  to  the  first  insurer. 
David  Bradley  &  Co.  v.  Brown,  112  N.  W. 
331,  332,  78  Neb.  836  (quoting  and  adopthig 
definition  in  Appeal  of  Goodrich,  100  Pa.  520, 

2  Ati.  211). 

If  there  was  any  doubt  as  to  the  meaning 
of  the  word  "reinsurances"  in  a  contract  be- 
tween a  fire  insurance  company  and  its 
agents  for  commissions,  evidence  to  show  that 
the  word,  as  used  in  dealings  between  fire 


insurance  companies  and  their  agents,  has 
a  technical  meaning  of  agency  reinsurance, 
and  excludes  home  ofllce  reinsurance,  was  ad- 
missible. Federal  In&  Co.  ▼.  Gilmour,  02 
N.  E.  36,  206  Mass.  203. 

The  term  "double  insurance"  means  an 
insurance  of  the  same  interest,  and  is  entire- 
ly different  from  "reinsurance,"  which  is  a 
contract  of  indemnity  to  the  person  or  cor- 
poration reinsured  for  the  whole  loss  sustain- 
ed in  respect  to  the  subject  of  the  insurance 
to  the  extent  to  which  he  is  reinsured.  Provi- 
dence-Washington Fire  Ins.  Co.  v.  Atlanta- 
Birmingham  Fire  Ins.  Co.,  166  Fed.  548,  553. 

"Double  insurance*'  or  "coinsurance"  oc- 
curs when  several  policies  are  effected  for 
the  benefit  of  the  same  person  on  the  same 
subject-matter,  while  "reinsurance"  is  effect- 
ed by  the  Insurer  for  his  own  protection. 
Where  a  marine  carrier  issued  insured  bills 
of  lading  which  bound  it  as  an  insurer  of  the 
cargo  covered,  and  against  the  risks  so  as- 
sumed it  took  out  a  marine  policy  providing 
that  it  was  understood  and  agreed  to  be  in 
effect  a  reinsurance  of  the  risks  assumed  by 
insured,  the  latter  contract  was  one  of  rein- 
surance and  not  of  coinsurance,  such  as 
would  entitle  the  insurance  company  to  pro- 
rate the  loss  with  the  carrier.  Ocean  S.  S. 
Co.  T.  iBtna  Ins.  Co.,  121  Fed.  882,  887. 

REII^VEST— REINVESTMENT 

Where  a  house  in  which  a  father  had  a 
life  estate  and  his  children  the  remainder  was 
sold,  under  the  provisions  of  Civ.  Code  Prac. 
I  401,  authorizing  such  sales  and  the  rein- 
vestment of  the  proceeds  in  other  real  prop- 
erty, the  proceeds  could  not  be  used  to  erect 
a  building  on  other  land  in  which  the  father 
had  a  life  estate,  and  his  children  the  re- 
mainder; that  not  being  a  "reinvestment." 
Globe  Realty  Co.  v.  Lentz,  134  S.  W.  882,  142 
Ky.  407. 

Klrby*s  Dig.  |  3803,  requiring  a  guardian 
to  give  bond  to  faithfully  conduct  a  sale,  eta, 
applies  only  to  sales  for  reinvestment,  and  a 
sale  to  discharge  a  mortgage  on  other  land 
was  not  a  sale  for  "reinvestment,"  though  the 
petition  and  order  for  sale  designated  it  as 
such;  the  words  "education"  and  "mainte- 
nance" in  another  statute  authoriislilg  sales 
being  broad  enough  to  authorize  a  sale  to  pro- 
tect the  ward's  estate.  Harper  v.  Smith,  116 
S.  W.  674,  675,  80  Ark.  284,  131  Am.  St  Rep. 
03. 

A  corporation  was  involved  financially; 
its  property  having  been  sold  under  execu- 
tion, and  the  time  for  redemptLu  being  about 
to  expire.  Plaintiffs  owned  four-sevenths  of 
the  capital  stock,  and  defendants  three- 
seventha  To  give  defendants  a  controlling 
interest,  the  parties  contracted  that  plaintiffs 
should  transfer  their  interest  to  defendants, 
with  the  exception  of  270,500  shares,  which, 
were  to  be  retained,  defendants  to  have  two 
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years  in  which  to  comply  with  the  contract, 
and  should  they  fall  to  so  comply,  the  ''in* 
terest*'  of  plaintiffs  should  reinvest  in  them 
In  the  same  proportion  as  they  held  and  were 
possessed  of  at  the  signing  of  the  agreement 
Held,  that  upon  default  of  defendants,  in 
view  of  the  fact  that  the  word  "reinvest"  im- 
plies a  previous  divestiture  and  the  use  of 
the  phrase  "in  the  same  proportion  and  ratio 
as  they  were  held  and  possessed  of,"  where- 
as plaintiffs  never  had  possession  of  the  cor- 
porate property  as  such,  plaintiffs  were  en- 
titled to  recover  their  Interest  conveyed  In 
the  stock  only,  and  not  in  the  property  of  the 
corporation.  Tevis  v.  Ryan,  108  Pac.  461, 
464,13  Ariz.  120. 

REJECT— REJECTION 

One  of  the  definitions  of  the  word  ''re- 
lect"  given  by  Webster  is:  "To  refuse  to 
grant;  as,  to  'reject'  a  prayer  or  reQuest" 
The  board  of  excise,  in  refusing  to  grant  a 
license,  "rejects"  the  application  within  the 
meaning  of  the  Inn  and  Tavern  Act,  prohibit- 
ing renewal  of  an  application  within  one  year 
after  rejection  of  a  former  application, ,  Sayre 
V.  Board  of  Excise  of  City  of  Ell;^beth,  79 
AtL  623,  624,  SI  N.  J.  Law,  70. 

Verbal  rejection  of  a  claim  by  an  admin- 
istrator is  sufficient  to  set  in  op^ation  the 
short  statute  of  limitations  prescribed  by 
Code  CSiv.  Proc  i  1822,  reaoirlnig  suit  on  such 
daims  to  be  brought  within  six  months  after 
"rejection."  Gardner  v.  Pltdier,  96  N.  Y. 
Supp.  678,  681,  109  App.  Dlv.  106. 

Where  a  claim  against  a  decedent's  es- 
tate was  presented  at  the  office  of  the  admin- 
istrator's attorney,  who,  under  the  adminis- 
trator's direction,  indorsed  the  claim  "Beject- 
ed,"  and  signed  the  admlnistrator'a  name, 
there  was  a  sufficient  compliance  with  Code 
Civ.  Proc.  i  2607,  requiring  the  rejection  or 
allowance  of  claims  by  the  administrator. 
Dorals  y.  D611,  83  Pae.  884,  886,  83  Mont.  314. 

REL  VAL  $5.00  CWT. 

The  indorsement  on  the  face  of  a  bill  of 
lading,  "Rel.  Val.  $5.00  Cwt,"  cannot,  in  the 
absence  of  anything  to  ,explain  the  terms 
and  in  the  face  of  the  provision  in  the  bill 
that,  in  case  of  loss  of  or  damage  to  the 
goods  shipped,  the  loss  or  damage  shall  be 
computed  at  their  value,  be  assumed  to  be  an 
agreement  to  reduce  the  value  of  the  proper- 
ty In  case  of  loss  or  damage  to  $5  per  hun- 
dredweight Kansas  City  S.  B.  Co.  r.  Em- 
bry,  90  S.  W.  15,  16,  76  Ark.  589. 

RELATE 

The  words  "relate"  and  "involve,**  in  the 
act  creating  the  Court  of  Appeals  (Laws 
1911,  p.  269)  and  providing  for  the  retransfer 
by  the  Court  of  Appeals  to  the  Supreme 
Court  of  cases  which  Involve  the  construction 


of  the  federal  or  state  Constitutions  or  relate 
to  a  freehold,  are  synonymous.  Monte  Vista 
Canal  Co.  y.  Centennial  Irrigating  Ditch  Co., 
123  Pac.  831,  832,  22  Colo.  App.  364. 

The  answer,  in  an  action  for  the  release 
or  reconveyance  of  lanA,  conveyed  to  defend- 
ant's intestate  by  absolute  deed,  alleged  to 
have  been  a  mortgage,  defended  by  the  mort- 
gagee's administrator  and  sole  heir  at  law, 
admitted  that  the  deed  was  a  mortgage,  but 
insisted  that  it  was  so  held  by  defendant  ad- 
ministrator as  security  for  a  larger  indebted- 
ness claimed  to  be  due  from  the  plaintiff  to 
the  estate  of  the  mortgagee,  and  prayed  judg- 
ment theeefor,  but  asserted  no  daim  to  the 
property  described  in  the  deed  as  sole  heir  at 
law.  Held,  that  the  words  "relates  to  a 
*  ^  ^  freehold,"  as  used  in  the  act  estab- 
lishing the  Court  of  A]ppeals,  should  be  given 
the  same  construction  as  the  like  expression 
found  in  the  provision  of  the  Code  of  Civil 
Procedure  for  appeals  to  the  Supreme  Court ; 
that  the  terms  ''relate  to"  and  "Involve"  were 
synonymous  in  this  connection;  and  that  a 
judgment  for  plaintiff  with  a  money  judg- 
ment for  defendant  for  the  balance  found  due 
did  not  involve  a  freehold,  so  that  the  Court 
of  Appeals,  as  well  as  the  Supreme  Court, 
was  without  jurisdiction,  Fehringer  v.  Mar- 
tin, 126  Pac.  1131,  1133,  22  Colo.  App.  634. 

"Belating'*  meaiui  in  nespect  to ;  in  refer- 
ence to;  in  regard  to*  Hence  an  aot  flxipg 
the  friaries  of  jadges.of  all  courts  Is  one  re- 
lating to  courts  which,  under  Const  art.  5,  § 
26,  is  required  to  be  general.  Commonwealth 
V.  Mathues,  59  Ati.  961,  975,  210  Pa.  872. 

In  order  tp  bring  a  case  within  a  statute 
authorizing  appeal  directly  to  the  Suprepe 
Court  ,ln  oases  "relating  to  revenue,"  the 
revenue  must  be  directly,  and  not  9)erely  lo^ 
cidently  or  remotely.  Involved.  A  suit  to  re- 
strain a  county  and  its*  board  of  supervisors 
from  entering  into  a  contract  employing  a 
tax  ferret  was  ^ot  one  "relating  to  revenue," 
within  the  act  Wilson  v.  Marion  County,  68 
N.  E.  793,  794.  205  111.  580. 

The  title  of  Laws  1905,  p.  2051,  c.  725, 
"An  act  'relating  to'  the  acQuisitloxi  of  proi>- 
erty  by  the  dty  of  New  York  for  water  suih 
ply,"  etc.,  indicates  that  it  has  reference  to 
the  subject-matter  specified,  but  does  not  con- 
vey the  idea  of  an  exclusive  act,  presuppos- 
ing instead  that  some  other  provision  of  law 
governs  the  subject-matter,  to  have  "bearing 
or  concern;  to  pertain;  to  refer."  In  re 
Water  Supply  in  City  of  New  York,  109  N.  Y. 
Supp.  652,  655,  125  App.  Div.  219  (quoting 
Webst.  Diet). 


Affinity 

The  phrase  "related  to,**  whether  used  in 
a  statute,  will,  or  contract,  includes  only  re- 
lations by  blood,  and  therefore  do  not  include 
husband  and  wife.    De  Graffenreid  v^  Iowa 
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Land  &  Tmst  Co.,  ©5  Pac.  624,  635,  20  Okl. 
687  (dtlng  Supreme  Council  of  Order  of  Cho- 
sen Friends  y.  Bennett,  19  Atl.  785,  49  N.  J. 
Eq.  89). 

RELATION— REUTIVE 

See  Confidential  Relation;  Female  Rela- 
tion; Fiduciary  Relation;  Legal  Re- 
lation ;  Near  Relatives ;  Nearest  Rela- 
tions ;  Parental  Relation. 

Other  relative,  see  Other. 

See,  also,  Brother-in-Law ;  Family ;  Kin. 

The  words  "relative"  and  "relation," 
when  construed  technically,  refer  to  one  con- 
nected hy  ties  of  blood,  but,  when  employed 
in  their  generic  sense,  they  include  those  con- 
nected by  affinity,  as  well  as  consanguinity. 
WapeUo  County  v.  Blkelberg,  U7  N.  W.  978, 
979,  140  Iowa,  736. 

Webster's  International  Dictionary  (1907) 
defines  the  word  "relation"  to  be  "a  person 
connected  by  consanguinity  or  affinity;  a 
relative;  a  kinsman  or  kinswoman.''  Bou- 
vier's  Law  Dictionary  defines  a  "relation"  as 
*'one  connected  with  another  by  blood  or  af- 
finity; a  relative;  a  kinsman  or  kinswo- 
man." De  Graffenreid  v.  Iowa  Land  &  Trust 
Co.,  95  Pac.  624,  635,  20  Okl.  687. 

*^Relations,"  as  testamentary  beneficiar- 
ies are  relrlves,  entitled  under  the  statute 
of  distributions,  and  persons  who  have  mar- 
ried them.  Henderson  v.  Henderson,  77  Atl. 
348,  350,  77  N,  J.  Bq.  317. 

Although  "relatives"  is  popularly  used  as 
a  word  of  general  and  comprehensive  signifi- 
cation, it  has  acquired  a  definite  and  restrict- 
ed sense  when  occurring  in  wills,  and  unless 
a  contrary  intention  appears  It  is  construed 
as  equivalent  to  those  persons  who  would 
take  under  the  statute  of  distribution. 
Thompson  v.  Thornton,  83  N.  B.  880,  197 
Mass.  273. 

"Relative,"  as  used  in  a  by-law  of  a  fra- 
ternal benefit  association,  confining  the  desig- 
nation of  a  new  beneficiary  to  a  relative  or 
dependent  of  the  member,  is  broad  enough 
to  include  one  who  married  a  sister  of  the 
wife  of  the  member.  Tolson  v.  National 
Provident  Union,  113  N.  Y.  Supp.  534,  536,  60 
Misc.  Rep.  460. 

Though  the  term  "relative"  is  to  be  ex- 
tended to  cover  relatives  by  marriage  as  well 
as  by  blood,  a  niece  of  a  deceased  member's 
father's  first  wife,  deceased  being  a  son  of 
the  second  wife,  was  not  a  "relative"  of  de- 
ceased either  by  consanguinity  or  affinity, 
and,  although  named  as  beneficiary  in  the 
certificate,  was  not,  in  the  absence  of  a  will 
making  her  deceased's  legatee,  entitled  to  the 
death  benefit,  under  Code,  §  1824,  providing 
that  no  fraternal  association  shall  issue  a 
certificate  to  one  not  "the  husband,  wife,  rel- 
ative, legal  representative,  heir,  or  legatee" 
of   the   member.    Smith  ▼.    Supreme   Tent, 


r  Knights  of  Maccabees  of  the  World,  102  X 
W.  830.  127  Iowa,  115,  69  L.  R.  A.  174. 

Under  the  statute  providing  that  any  fe- 
male under  the  permanent  or  temporary  pro- 
tection of  accused  at  the  time  of  the  killing 
shall  be  included  within  the  term  "relative" 
in  the  statute,  justifying  one  in  protecting  a 
female  relative  and  reducing  a  killing  to 
manslaughter  when  committed  In  protecting 
her,  the  mistress  of  accused  is  a  female  rela- 
tive, and,  where  decedent  attempted  to  take 
her  away  from  the  house  of  accused  against 
her  consent,  accused  had  the  legal  right  to 
protect  her  under  the  law  of  manslaughter. 
Gaines  v.  State  (Tex.)  148  S.  W.  717,  721. 

The  word  "family,"  within  the  charter 
of  a  mutual  benefit  society,  like  "relative," 
has  a  very  extensive  scope,  and  has  been  held 
to  include  relatives  and  connections  both  by 
blood  and  marriage.  The  charter  of  a  bene- 
ficial association  provided  that  its  object  was 
to  esta4)lish  a  benefit  fund  for  the  famllie» 
or  dependents  of  members  as  they  shall  di- 
rect, and  a  by-law  declared  that  on  the  death 
of  one  or  more  beneficiaries  prior  to  the 
death  of  the  member,  if  no  change  of  bene- 
ficiary should  have  been  made,  the  share  or 
shares  to  which  such  beneficiaries  would 
have  been  entitled  shall  be  paid  to  the  bene- 
ficiary's legal  representative,  to  be  distribut- 
ed to  his  or  her  heirs  at  law.  Held  that, 
where  a  member  of  such  order  died  after  the 
death  of  his  wife,  who  was  named  as  his 
beneficiary,  without  appointing  a  new  benefi- 
ciary, the  heirs  of  the  wife  at  the  time  of  the 
menober's  death  were  entitled  to  the  fund. 
Anderson  v.  Supreme  Council  Catholic  Be- 
nevolent Legion,  60  Atl.  759,  69  N.  J.  Eq.  176. 

Under  Probate  Act. (Laws  1873,  p.  269) 
I  90,  granting  the  right  of  administration  to 
creditors  in  certain  cases,  a  person  whose 
claim  as  creditor  rests  entirely  on  assign- 
ments taken  by  him  since  the  death  of  intes- 
tate is  not  qualified,  since  it  is  against  the 
policy  of  the  law  to  purchase  the  right  to 
administer  an  estate.  Probate  Act  (Laws 
1873,  p.  269)  §  90,  as  amended  by  Laws  1881, 
P-  6,  I  1,  provides  that  administration  of  the 
estate  of  an  intestate  shall  be  granted  to: 
First,  the  surviving  husband  or  wife,  or  such 
person  as  he  or  she  may  request  to  have  ap- 
pointed. Second,  the  next  of  kin  in  the  fol- 
lowing order:  First,  child  or  children;  sec- 
ond, father  or  mother;  third,  brothers  or  sis- 
ters; fourth,  grandchildren.  Third,  to  one 
or  more  of  the  principal  creditors :  Provided, 
that  if  there  be  no  "relatives  or  next  of  kin," 
then  the  prolftite  court  or  Judge  may  appoint 
any  suitable  and  competent  person  to  admin- 
ister such  estate.  Held,  that  the  words  in 
the  proviso,  "no  relatives  or  next  of  kin," 
must  be  construed  to  mean  "no  relatives  or 
next  of  kin  such  as  are  specified  in  the  enact- 
ing clause,"  and  hence  next  of  kin  not  within 
those  mentioned  in  the  enacting  clause  have 
no  priority  over  any  suitable  person  whom 
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tbe  Judge  may  appoint.    In  re  Hoss'  Estate, 
100  Pac  1071.  1072,  50  Wash.  360. 

Am  relation  by  Uood 

With  the  exception  of  a  few  special  be- 
quests,, and  a  provision  for  the  erection  of  a 
monument  and  a  direction  that  any  note  ow- 
ing him  by  any  of  his  '*kln"  should  be  can- 
celed and  the  amount  given  to  such  '*rela- 
tlve,"  a  win  provided  for  the  distribution  of 
the  estate  among  testator's  relatives  "egually 
as  provided  by  statute,  as  If  no  will  had  be^n 
made,"  thus  embracing  only  blood  relatives. 
Held,  that  the  words  "kin,"  ^'relative,"  and 
''relatives*'  referred  prima  fade  to  blood  con- 
nections only,  so  that  the  husband  of  testar 
tor's  niece  was  still  liable  on  notes  given  to 
the  testator.  Boyd  v.  Perkins,  113  S.  W.  05, 
06,  130  Ky.  77. 

Rev.  Laws  Mass.  1002,  c.  110,  |  6,  provides 
that  a  fraternal  death  benefit  shall  be  paya- 
ble only  to  the  husband,  wife,  etc.,  or  relative 
of  the  member  named  in  the  certlflcate.  The 
charter  of  a  fraternal  benefit  society  declar- 
ed its  object  to  be  to  establish  a  fund  from 
whidi,  on  a  member's  death,  a  sum  not  ex- 
ceeding a  certain  amount  should  be  paid  to 
his  family  or  a  relative,  and  Its  constitution 
declared .  its  object  to  be  to  create  a  fund 
from  which  a  sum  not  exceeding  a  certain 
amount  should  be  paid  to  the  husband,  wife, 
or  relative  of  a  member.  Held,  that  a  son- 
in-law  of  a  member  was  not  a  "relative"  of 
such  member,  and  could  not  be  named  as 
a  beneficiary ;  only  a  relative  by  blood  being 
intended  to  be  Included  in  that  expression. 
Supreme  Iiodge,  New  England  Order  of  Pro- 
tection, V.  Hlne,  73  Atl.  701,  702,  82  Conn. 
315. 

As  meart  of  Idn 

Under  a  wlU  giving  all  testator's  proper^ 
ty  to  his  wife,  and  provMlng,  ^'Previous  to 
her  death  she  may  will  or  distribute  to  her 
'relations'  and  to  my  'relations'  any  property 
as  she  may  choose  or « desire  them  to  have," 
she,  in  distributing  the  property,  is  not  lim- 
ited to  next  of  kin  of  her  self  and  testator  as 
beneficiaries,  Levi  v.  Fidelity  Trust  ft  Safe- 
ty Vault  Co.,  88  S.  W.  1083,  1084,  121  Ky.  82. 

Husband  or  wife 

A  husband  is  not  a  "relative"  of  his  wife, 
nor  is  a  wife  a  '^relative"  of  her  husband. 
De  Graffenreld  v.  Iowa  Land  &  Trust  Co., 
d5  Pac.  624,  635,  20  OkL  687, 

"Relatives,"  in  the  statute  directing  bod- 
ies of  strangers  or  convicts  to  be  delivered 
to  their  ''relatives  or  friends,"  Includes  the 
surviving  spouse,  though  in  other  statutes  it 
may  not  Koerber  v.  Patek,  102  N.  W.  40,  46, 
123  Wis.  453,  68  L.  R.  A.  956  (dtlng  Cleaver 
V.  Cleaver,  39  Wis.  96,  20  Am.  Bep.  30). 

A  deceased  devisee^  testator's  wife,  was 
not  a  "relative,"  within  Rev.  St  c.  76,  |  10, 
providing  that  when  a  ''relative"  of  the  tes- 
tator, having  a  devise  of  real  or  personal 


etftajte,  dies  before  the  testator,  leaving  lineal 
descendants,  they  take  such  estate  as  would 
have  been  taken  by  such  deceased  "relative^" 
if  he  had  survived.  Farnsworth  v.  Whiting, 
66  Atl.  831,  833,  102  Me.  296. 

Under  Rev.  Laws,  c.  135,  |  21,  providing 
that  if  a  devtse  or  legacy  is  made  to  a  child 
or  other  relation  of  the  testator,  who  dies  be- 
fore the  testator,  but  lea^s  issue  surviving 
the  testator,  such  issue  shall,  unless  a  differ- 
ent disposition  is  made  by  the  will,  take  the 
same  estate  which  the  person  whose  issue 
they  are  would  then  have  taken  if  he  had 
survived  the  testator,  a  wife  is  not  a  ''rela- 
tion of  testator,"  her  deceased  husband. 
Curley  t.  Lynch,  92  N.  B.  429,  430,  206  Mass. 
289. 

Under  Laws  Me.  1847,  c.  33,  {  10,  provid- 
ing that  if  the  mayor  and  aldermen  of  any 
city,  or  the  selectmen  of  any  town,  shall  re- 
fuse or  neglect  to  examine  and  decide  on  any 
case  of  insanity,  as  required  by  section  8, 
two  justices  of  the  peace,  one  of  whom  shall 
be  of  the  quorum,  upon  complaint  made  in 
writing  by  any  relative  of  an  -  Insane  per- 
son, shall  sit  and  hear  and  decide  on  the  case, 
a  complaint  In  writing  made  to  tiie  selectmen 
by  the  wife  of  tiie  person  alleged  to  be  in^ 
sane  is  sufficient;  she  being  a  "relative,'^ 
within  the  intendment  of  the  statute.  Treas- 
urer of  Insane  Hospital  v.  Inhabitants  of 
Belgrade,  35  Me.  497,  504. 

BEIiATIOH  <Ia  Ooairaoty  GomTeymucey  o» 
Other  TnuuMotlon) 

Under  the  doctrine  of  "relation,"  all  of 
the  several  parts  and  ceremonies  necessary 
to  complete  a  conveyance  shall  be  taken  to- 
gether as  one  act  and  operate  from  the  sub- 
stantial part  by  relation.  The  formal  part 
eftectuates  the  substantial  part,  and  hence 
must  relate  to  It.  Thompson  v.  Ramsey,  66 
AU.  588,  589,  72  N.  J.  Eq.  457. 

S  The  doctrine  of  "relation,"  while  of  equi- 
table origin,  has  a  well-recognized  applica- 
tion to  proceedings  at  law,  and  is  applied 
most  frequently  to  conveyances  of  real  estate 
made  pursuant  to  an  antecedent  contract,  and 
to  give  effect  to  the  Intention  of  the  parties 
or  to  protect  purchasers  pending  the  fulfill- 
ment of  the  contract  It  is  also  applied  to 
public  land  transactions,  so  as  to  cut  off  In- 
tervening claimants  between  the  date  of  the 
entry  and  that  of  the  patent.  Knapp  v.  Alex- 
ander-Edgar Lumber  Ca,  130  N.  W.  504,  506, 
145  Wis.  528, 140  Am.  St  Rep.  1091. 

By  the  fiction  of  relation,  a  legal  title  is 
held  to  relate  back  to  the  Initiatory  step  for 
the  acquisition  of  the  land.  The  doctrine 
of  "relation"  precludes  the  United  States 
from  retaining,  as  against  Its  grantees  of 
lands  within  the  Indemnity  limits  of  the 
grant  made  by  Act  June  3,  1856,  c.  41,  11 
Stat  17,  in  aid  of  railway  construction,  a 
sum  which  It  collected  from  trespassers  there- 
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on  for  the  removal  of  iron  and  stone  fronii  the 
land  during  the  period  between  the  selection 
of  such  lands  to  supply  in  part  a  large  de- 
ficiency In  the  place  limits  and  the  approval 
of  such  selection  I^  the  Secretary  of  the  In- 
terior. United  States  v.  Anderson,  24  Snp. 
Ct  716,  718,  194  U.  S.  394,  48  U  Ed.  1035. 

While  the  doctrine  of  "relation"  is  of 
equitable  origin,  it  has  a  well-recognised  ap- 
plication to  proceedings  at  law.  By  it  is 
meant  that  principle  by  which  an  act  done 
at  one  time  Is  considered  by  a  fiction  of  law 
to  have  been  done  at  some  antecedent  period. 
It  is  usually  applied  where  several  proceed- 
ings are  essential  to  complete  a  particular 
transaction,  such  as  a  conveyance  or  deed. 
The  last  proceeding,  which  consummates  the 
conveyance,  is  held. for  certain  purposes  to 
take  effect  by  relation  as  of  the  day  when  the 
first  proceeding  was  had.  Peyton  v.  Des- 
mond, 129  Fed.  1,  U,  63  C.  C.  A.  651, 

"By  the  doctrine  of  'relation'  is  meant 
that  principle  by  which  an  act  done  at  one 
time  is  considered,  by  a  fiction  of  the  law,  to 
have  been  done  at  some  antecedent  period. 
It  is  usually  applied  where  several  proceed- 
ings are  essential. to  complete  a  particular 
transaction,  such  aa  a  conveyance  or  deed. 
The  last  proceeding  which  consummates  the 
conveyance  is  held  for  certain  purposes  to 
take  effect  4>y  relation  as  of  the  day  when 
the  first  proceeding  was  had."  Krakow  v. 
Wille,  103  N.  W.  1121,  1123,  125  Wis.  284,  4 
Ann.  Gas.  1016  (qnoCing  and- adopting  defini- 
tion in  Gibson  v.  Ohouteau,  80  U«  a  [18  Wall. 
92]  20  L.  Ed.  534). 

The  doctrine  of  "relation,"  like  every 
other  fiction  of  the  law,  has  its  limitations. 
It  can  never  be  made  to  bear  fruit  where  its 
root  is  not  planted  in  some  antecedent,  lawful 
right.  It  is  sometimes  allowed  to  prevent 
injustice,  as  when  an  attachment  has  been 
issued  and  levied  without  sufficient  affidavit, 
and  an  amended  afiSdavlt  is  afterwards  made, 
it  win  relate  back  so  as  to  uphold  the  attach- 
ment and  the  previous  levy.  United  States 
V.  Atchison,  T.  &  S.  By.  Co.,  142  Fed.  176,  187. 

The  doctrine  of  "relation"  is  a  fiction  of 
law  to  prevent  injustice  and  the  occurrence 
of  injuries,  or  otherwise  there  would  be  no 
remedy.  The  doctrine  of  relation  does  not 
authorize  a  widow,  afterwards  appointed  ad- 
ministratrix of  the  estate  of  her  husband,  to 
take  possession  by  herself  or  agent,  prior  to 
such  apiwlntment,  of  personalty  claimed  by 
and  in  the  possession  of  another,  though  at 
the  husband's  death  he  had  a  mortgage  on 
such  property.  James  v.  Nunley,  97  S.  W. 
1028,  1030,  6  Ind.  T.  336. 

**Tltle  by  relation"  must  be  Umited  to 
valid  acts  done  In  respect  to  the  goods  and 
chattels  of  a  decedent  by  a  person  prior  to 
his  appointment  as  administrator,  and  the 
doctrine  has  no  application  to  wrongful  acts 
of  a  person  who,  to  the  "prejudice  of  a  third  1 


person,  offidoosly  intermeddles  with  the 
goods  and  chattels  of  an  intestate  before  his 
appointment  as  administrator,  but  tibie  grant- 
ing of  letters  of  administration  legalize  all 
other  acts,  otherwise  valid,  that  have  been 
done  by  the  administrator  before  his  apr 
pointment.  Casto  v.  Murray,  81  Pac  883, 
885.  47  Or.  57. 

By  the  doctrine  of  "relation,"  the  title  of 
a  purchaser  at  a  judicial  sale  relates  hack  to 
the  date  of  the  lien.  While  the  title  acquir- 
ed by-  a  purchaser  at  a  mechanic's  lien  fore- 
closure sale  relates  back  to  the  date  the  lien 
became  effective,  the  purchaser  is  neverthe- 
less precluded  by  the  doctrine  of  caveat 
emptor  from  reeov^ng  damages  for  injuries 
to  the  property  by  the  owner  between  the 
date  of  the  filing  of  the  lien  and  the  date  of 
the  sale.  Van  Puskirk  v.  Summlt^'ille  Mln. 
Co.,  78  N.  E.  208,  209,  38  Ind.  App.  198. 

As  between  two  persons  beginning  irriga- 
tion ditches  at  the  same  time,  and  prosecut- 
ing work  thereon  with  reasonable  diligence 
to  completion,  the  one  who  first  began  work 
had  the  prior  right,  even  though  the  other 
had  completed  his  first.  This  is  the  doctrine 
of  "relation  back."  Wright  v.  Cruse,  95  Pac. 
370,  372,  37  Mont.  177  j  Murray  v.  Tlngley, 
50  Pac.  723,  725,  20  Mont.  200. 

r 

"The  question  of  'relation  back*  of 
amendments  Is  a  fiction  of  the  law  and 
should  never  be  allowed  when  to  do  so  would, 
to  the  prejudice  of  a  litigant,  deprive  him 
of  a  substantial  right."  Gen.  St.  Fla.  1900, 
§  3146,  giving  a  right  of  action  for  wrong- 
ful death,  gives  such  right  to  the  widow 
alone,  if  there  be  a  widow,  for  her  sole  bene- 
fit, while  the  federal  Employers'  Liability  Act 
(Act  June  11*  1906,  c.  30f8,  34  Stat  232) 
gives  such  right,  for  the  death  of  an  employ^ 
against  an  tnterstate  carrier,  to  the  personal 
representative  of  the  deceased  alone,  and  for 
the  benefit  of  his  widow  and  children  or  de- 
pendent next,  of  k^;  and  where,  tfa^efore, 
a  widow  of  an  employ^  of  an  Interstate  rail- 
road company  brought  suit  against  such  com- 
pany in  a  state  court  of  Florida,  in  her  capac- 
ity as  widow,'  to  recover  for  the  death  of  her 
husband,  such  action  was  necessarily  based 
on  the  state  statute,  and  an  amendment  of 
her  declaration,  changing  the  capacity  in 
which  she  sued  to  that  of  administratrix,  in- 
troduced a  new  and  different  cause  of  ac- 
tion based  on  the  federal  statute,  and  was 
In  effect  the  bringing  of  a  new  action  ther^ 
under,  which  was  begun  for  the  purpose  of 
limitation,  when  the  amendment  was  filed, 
and  did  not  relate  back  to  the  time  of  the 
commencement  of  the  original  action.  Hall 
V.  Louisville  &  N.  R,,  157  Fed.  404-466. 

RZXATXONSHIP 

"Relationship,"  in  the  law  of  homicide. 
Justifying  the  taking  of  life  to  prevent  the 
commission  of  a  felony,  Is  not  restricted  to 
the  ties  of  afllnity  or  consanguinity,  but  has 
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the  broader  sense,  clenomlnating  any  tie,  even 
If  it  be  ephemeral,  which  binds  the  parties 
together.  OiUls  y.  State,  70  S.  E.  63»  04, 
8  Ga.  App.  696. 

In  an  action  against  a  telegraph  com- 
pany for  damages  for  delay  in  the  delivery  of 
a  death  message,  the  court  fonnd  that  the 
deceased  and  the  plaintiff  were  first  cousins, 
that  the  sender  at  the  time  of  delivering  the 
message  to  defendant  informed  Its  agent  of 
the  relationship  existing  between  the  plaintiff 
and  the  deceased.  Held,  that  the  word  "re- 
lationship" meant  the  state  of  being  related 
by  kindred  affinity  or  other  alliance,  and  the 
finding  was  only  to  the  effect  that  defendant 
knew  that  the  parties  were  first  coualns, 
and  not  that  the  company  had  notice  of  any 
special  tender  relationship,  and  was  Insuffi- 
cient to  sustain  a  Judgment  for  plaintiff. 
Western  Union  Telegraph  Co.  y.  Samuels 
(Tex.)  141  S.  W.  802,  805. 

BEUkTIVE     IHTERESTCD     XH     WSL- 


Within  a  rule  of  an  insane  asylum  re- 
quiring patients  entering  the  same  to  be 
searched  and  money  or  other  things  of  value 
taken  from  the  persons,  to  be  deposited  with 
the  superintendent,  and  making  it  his  duty 
to  keep  the  same  tor  the  patient  or  turn  it 
over  to  the  guardian,  relative,  or  friend  in- 
terested in  him  and  looking  after  his  wel- 
fare, a  sister  of  a  patient  claiming  money 
on  his  person  as  having  been  stolen,  and  re- 
questing its  delivery  to  her  as  the  rightful 
owner,  is  not  a  relatiye  interested  In  look- 
ing after  his  welfare.  Worsham  y.  Votgs- 
berger  (Tex.)  129  8.  W.  157,  159. 

ATIVE  VALUE 


The  term  ^'relative  value,*'  as  used  in  a 
building  contract  requiring  monthly  esti- 
mates of  the  relative  value  of  the  work  done, 
meant  that  the  value  was  not  absolute;  the 
estimated  value  of  a  part  as  it  stood  in  con- 
nection with  the  whole.  Drhew  v.  Altoona 
City,  121  Pa.  401,  418,  15  Aa  636. 

RELATOR  * 

Where  the  Attorney  General  appeared 
in  chancery  in  relation  to  the  improper  con- 
duct of  a  charity,  and  he  sued  at  the  relation 
of  others,  they  were  termed  ''relators." 
MacKenzie  v.  Trustees  of  'Presbytery  of 
Jersey  City,  61  Atl.  1027,  1040,  67  N.  J.  Eq. 
652,  3  L.  R.  A.  (N.  S.)  227. 

RELEASE 

See  Date   Released;    Deed  of  Release; 

Technical  Release. 
See,  also.  Parole. 

The  word  "release"  may  be  shown  to  be 
the  same  as  the  word  "discharge."  lEgan  y. 
Whinepeg  Baseball  Club,  104  N.  W.  047,  06 
Minn.  845. 


The  word  '^release,"  in  a  quitidaim  deed, 
means  ''diacbaiged."  Sherman  y.  Sherman, 
m  N.  W.  430»  448»  23  S.  D.  486. 

"A  'release'  is  a  discharge  of  a  debt  by 
act  of  the  party.  A  release  \a  a  voluntary 
relinquishment  of  a  lien  and  right  of  ac- 
tion or  an  obligation."  Woodrough  v.  Doug- 
las County,  08  N.  W.  1002, 1005,  71  Neb.  354. 

A  ''release"  Is  a  discharge  or  a  convey- 
ance of  a  man's  right  in  lands  or  tenements 
to  another  that  held  some  former  estate  in 
possession.  The  words  generally  used  there- 
in are  "demised,  released,  aiid  forever  quit- 
claimed." Sanborn  v.  Crowdus  Bros.  &  Co. 
(Tex.)  00  S.  W.  444,  447  (quoting  and  adopt- 
ing definition  in  2  Blackstone,  Com.  324). 

A  "release,"  not  under  seal,  given  by  a 
beneficiary  in  a  mutual  benefit  certificate  in 
consideration  of  receiving  a  part  of  the 
amount  of  the  certificate,  is  a  mere  receipt 
in  full  of  the  society*s  liability,  and  the 
acceptance  by  the  beneficiary  thereof  is  a 
discharge  only  of  so  much  of  the  debt  as  is 
equal  in  amount  to  the  sum  received.  Farm- 
ers* &  Mechanics'  life  Ass'n  v.  Caine,  70  N. 
E.  056,  050,  224  111.  500  (citing  Titsworth  v. 
Hyde,  54  IlL  386;  Hefter  v.  Cahn,  73  111. 
206;  Hayes  v.  Massachusetts  Life  Ins.  Co., 
18  N.  E.  322,  125  111.  626.  1  L.  R.  A.  303 ;  Os- 
trander  v.  Scott,  43  N.  E.  1080,  161  111.  330 ; 
distinguishing  Rigdon  v.  Walcott,  31  N.  E, 
158,  141  111.  640;  Papke  v.  G.  H.  Hammond 
Co.,  61  N.  E.  010,  102  III.  631 ;  Hartley  v. 
Chicago  &  Alton  Railroad  Co.,  73  N.  B.  308, 
214  111.  78;  and  Chicago  City  Railway  Co. 
V.  TJhter,  72  N.  E.  105,  212  111.  174). 

Under  a  receipt  given  to  the  sheriff  gar- 
nishees, acknowledging  the  receipt  of  proper- 
ty of  the  Judgment  debtor,  and  agreeing  to 
"release"  the  same,  when  ordered  by  the 
sheriff,  the  term  "release"  must  have  been 
used  in  the  sense  of  a  return  or  redelivery 
to  the  sheriff.  Hence  an  allegation  in  the 
complaint,  in  an  action  by  the  sheriff  for 
breach  of  the  contract  to  return  the  property, 
that  plaintiff  had  demanded  possession  of  the 
property,  which  receiptors  refused  and  still 
refuse  to  deliver,  was  suflldent,  after  an- 
swer, as  an  allegation  of  breach  of  the  agree- 
ment to  return  the  property.  Colbath  v. 
Hoefer,  73  Pac.  10,  12,  43  Or.  360. 

In  2  Ballinger's  Ann.  Codes  &  St  {  5374, 
as  to  the  effect  of  giving  a  bond  in  attach- 
ment, expressly  stating  that  the  attachment 
shall  be  "discharged"  and  restitution  made 
of  property  taken,  the  term  "discharged" 
is  used  as  referring  to  the  attachment,  and 
must  mean  that  the  attachment  then  be- 
comes a  closed  incident  in  the  case.  Section 
5376  provides  that  at  any  time  before  or 
after  the  "release"  of  the  property,  or  be- 
fore an  actual  levy  has  been  made,  applica- 
tion may  be  made  that  the  writ  be  discharged 
on  the  ground  that  it  was  improperly  Issued. 
This  section  cannot  be  consistent  with  sec- 
tion 5374»  if  it  is  held  that  application  may 
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be  made  to  discharge  the  writ  of  attachment 
after  it  has  already  been  discharged  by  the 
giving  of  the  bond.  It  must  therefore  refer 
to  a  "release"  of  the  property  made  volunta- 
rily or  authorized,  but  without  a  discharge 
of  the  writ.  Brady  v.  Onffroy,  79  Pac.  1004, 
1007,  37  Wash.  482. 

Ck>nst.  art.  14,  {  7,  providing  that  the 
state  thereby  releases  to  the  owner  or  own- 
ers of  the  soil  all  mines  and  minerals  there- 
on, was  curative  in  its  nature  and  retrospec- 
tive in  its  effect,  and  intended  as  an  ex- 
tinguishment of  the  rights  of  the  state  in 
only  those  mines  and  minerals  in  soil  own- 
ed at  the  time  of  its  adoption,  and  was  not 
intended  to  prevent  the  state  from  reserv- 
ing mines  and  minerals  in  lands  of  the  public 
domain  subsequently  granted  by  it,  In  view 
of  the  facts  that  this  provision  was  original- 
ly adopted  by  the  convention  which  fram- 
ed the  Constitution  of  1866  at  a  time  when 
the  state  could  not  afford  to  be  generous  in 
its  disposal  of  the  ungranted  public  domain ; 
that  it  was  adopted,  not  as  a  general  provi- 
sion of  the  Constitution,  but  as  an  ordinance 
substituted  for  one  having  special  reference 
io  the  title  to  a  salt  lake,  then  in  dispute; 
and  that  its  language  has  remained  unchang- 
ed in  subsequent  Constitutions,  especially  as 
the  term  "release"  commonly  means  to  sur- 
render a  right  or  discharge  a  liability  which 
presupposes  the  existence  of  some  person 
against  whom  the  right  may  be  exercised  or 
the  liability  enforced,  and  the  word  "owner" 
ordinarily  means  one  who  already  has  a 
legal  or  rightful  title,  and  not  one  who  must 
acquire  such  title  in  the  future,  in  order  to 
come  within  the  term;  and  hence  Rev.  St. 
1895,.  art.  3498n,  reserving  minerals  on  lands 
thereafter  granted  by  the  state,  is  valid. 
Cox  V.  Robison,  150  a  W.  1149,  1155,  105 
Tex.  426. 

Am  eontraet 

See  Contract. 

As  a  ooBTeyanoe 

The  word  "release"  means  to  discharge. 
An  agreement  between  the  owners  of  land 
and  a  railroad  company  stated  that,  In  con- 
sideration of  a  certain  sum  paid,  the  owners 
"do  hereby  discharge  and  forever  release" 
the  railroad  company  from  all  damages  and 
claims  whatsoever  on  account  of  the  taking, 
etc.,  of  the  land,  had  the  effect  of  a  formal 
quitclaim  deed,  the  operative  words  of  which 
are  "remise,  release,  and  forever  quitclaim," 
and  served  to  discharge  and  release  the  rail- 
road company  from  all  claims  of  ownership 
and  title  to  the  lands,  constituting  the  trans- 
action a  grant  of  real  property,  which  as 
thoroughly  divested  the  grantors  of  their 
title  as  warranty  deed  with  full  covenants 
of  title.  Sherman  v.  Sherman,  122  N.  W. 
439,  443,  23  S.  D.  486. 

Where  a  lessee  of  school  lands  under 
the  laws  of  the  territory  contracted  with  A. 


that  sudi  lessee  fully  releases  said  lands  to 
A.,  provided  that  A.  fully  complies  with  the 
terms  of  the  contract,  then  said  lessee  to 
have  no  claims  or  privileges  on  said  land,, 
his  prior  right  to  said  land  being  forever 
released  to  A.,  "to  have  and  to  hold  the  same 
for  a  term  of  four  years"  (that  being  the 
unexpired  term  of  the  original  lease  of  such 
lessee),  the  contract  was  not  a  lease,  but  a 
contract  of  sale — a  relinquishment  of  all 
rights  and  claims  of  the  lessee,  and  conveyed 
to  A.  the  prior  right  to  re-lease  said  land 
at  the  expiration  of  the  x)rlglnal  lease. 
Whitaker  v.  Hughes,  78  Pac.  383.  385,  14 
Okl.  510. 

Ree«ipt  distinKiiisk«d 

"A  'receipt*  is  evidence  that  an  obliga- 
tion has  been  discharged,  but  a  'release*  is 
itself  a  discharge  of  it."  A  "release"  can- 
not be  varied  as  against  one  whose  Interests 
may  be  affected  by  it,  by  parol  evidence  that 
the  parties  did  not  intend  to  according  to  its 
legal  effect.  A  "release"  given  for  a  valu- 
able consideration  for  all  causes  of  action, 
including  trespasses,  \b  a  release  of  a  cause 
of  action  for  unlawful  confinement  of  the 
person  previously  procured  by  the  persons 
to  whom  the  release  is  given  jointly  or  sever- 
ally. Where  a  "release"  is  given  extinguish- 
ing a  demand  wholly  unliquidated,  whether 
the  sum  received  for  the  release  is  large  or 
small  is  immaterial.  Allen  v.  Ruland,  65 
Atl.  138,  140,  79  Conn.  405,  118  Am.  St.  Rep. 
146,  8  Ann.  Cas.  344. 

Satisf  aetioin  dlittog^lshed 

There  is  a  clear  distinction  between  a 
"satisfaction"  of  a  Joint  tort  and  "release" 
growing  out  of  the  right  of  the  injured  party 
to  choose  whether  he  will  seek  redress  against 
all  or  a  less  number  of  those  Jointly  liable  to 
him.  A  release  unsupported  by  a  considera- 
tion of  one  Joint  tort-feasor  does  not  operate 
to  release  another  wrongdoer,  but  a  contract 
which  purports  to  be  a  satisfaction  and  re- 
lease of  one  wrongdoer  Jointly  liable  with 
another,  and  which  shows  that  the  injured 
person  has  for  a  consideratioft  surrendered 
his  claim  against  one  wrongdoer,  cannot 
recover  compensation  from  another  wrong- 
doer Jointly  liable.  While  one  who  compro- 
mises a  claim  does  not  necessarily  admit 
that  the  claim  was  well  founded,  the  one  who 
receives  the  consideration  is  precluded  from 
denying  that  It  was  well  founded,  and,  when 
a  pretended  claim  for  a  tort  has  been  settled 
and  satisfaction  has  been  rendered  the  claim- 
ant by  one  so  connected  with  the  wrong  as  to 
be  reasonably  subject  to  an  action  and  pos 
slble  liability  as  a  Joint  tort-feasor,  the  sat- 
isfaction will  release  all  who  may  be  liable, 
though  the  one  released  was  not  liable.  The 
validity  and  effect  of  a  release  of  a  cause  of 
action  does  not  depend  on  the  validity  of  the 
cause  of  action.  Cleveland  C.  C.  &  St  L. 
Ry.  Co.  V.  Hilllgoss,  86  N.  E.  485,  487,  171 
Ind.  417,  131  Am.  St  Rep.  258  (citing  and 
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adopting  Flenilng  ▼.  McDonald,  60  Ind.  278, 
19  Am.  Rep.  711 ;  Asbcraft  ▼.  Knoblock»  45 
N.  B.  08,  146  Ind.  109,  174;  Oooley,  Torts 
I3d  Ed.]  pp.  224,  225). 

Seal 

A  "release,"  as  defined  by  the  Oentury 
Dictionary,  is:  "In  law,  a  surrender  of  a 
right;  a  remission  of  a  claim  in  such  form 
as  to  estop  the  grantor  from  asserting  it 
again.  An  instrument  by  which  a  creditor 
or  lienor  discharges  the  debt  or  lien,  or  frees 
a  particular  person  or  property  therefrom,  Ir- 
respective  of  whether  payment  or  satisfac- 
tion has  been  actually  made.  Hence  usual- 
ly it  implies  a  sealed  instrument/'  The 
words  "deed  of  release^"  as  used  in  Civ.  Code, 
I  3845,  providing  that  an  entry  of  satisfac- 
tion of  a  mortgage  in  the  margin  of  a  rec- 
ord shall  have  such  effect,  means  simply  the 
release  of  the  mortgaged  property  from  the 
lien  of  the  mortgage.  Swain  v.  McMillan, 
76  Pac.  943,  945,  80  Mont.  433. 

HKT.KAflE  A3rD  BZ80HABGE 

A  lease  by  a  railway  company  of*  a  part 
of  its  right  of  way  stipulated  that  the  lessee 
covenanted  to  "assume  all  the  risks*'  of  loss 
of  any  building,  improvements,  or  property 
on  or  near  the-  premises,  occasioned  by  fire 
from  locomotives,  etc.,  and  that  the  lessee 
released  and  discharged  the  company  from 
any  claim  on  account  thereof.  The  lease 
provided  that  if,  on  termination  of  the  lease, 
the  lessee  or  owner  of  any  of  the  buildings 
on  the  ground  should  fail  to  remove  any 
buildings  or  other  property  from  the  leased 
premises,  the  company  might  remove  the 
5«anie  at  the  cost  of  the  lessee.  Held,  that 
the  lessee  assumed  only  risk  of  loss  of  its 
own  buildings  and  property,  the  words  "as- 
sumes all  the  risks"  applying,  in  common  ac- 
ceptance, to  an  employe  entering  the  service 
of  the  master,  who  "assumes  all  the  risks*'  of 
injury  to  himself  incident  to  his  employment, 
and  the  words  "release  and  discharge"  not 
being  used  in  ordinary  parlance  in  relation 
to  insurance,  guaranty,  or  indemnity,  but 
applying  to  a  claim  owned  or  controlled  by 
the  party  undertaking  to  release  and  dis- 
charge another  from  such  claim.  W.  A. 
Morgan  &  Bros.  v.  Missouri,  K,  &  T,  Ry.  Co. 
of  Texas,  110  S.  W.  978,  983,  50  Tex.  Civ. 
App.  420. 

REI.EASE  OF  A  BIGHT  OF  i;irAT 

The  phrase  "release  of  a  right  of  way,'* 
in  an  instrument  in  writing  by  which  the  ab- 
solute ow^ner  of  a  tract  of  land  released  to 
a  steam  railroad  company  a  right  of  way 
100  feet  in  width  and  passing  through  the 
land,  leaving  a  portion  thereof  on  each 
side  of  the  right  of  way,  conveys  an  easement 
in  the  land  for  railroad  purposes,  leaving  the 
fee  subject  to  such  servitude  in  the  general 
owner.  Cincinnati,  H.  &  D.  Ry.  Co.  v.  Wach- 
ter,  70  K  E.  974,  975,  70  Ohio  St.  118. 


UELBAME,    BBXI8B,    AlTD    FOREVER 
BI80HAROE 

Where  a  partnership  was  dissolved  on 
one  of  the  partners  retiring  and  a  new  firm 
was  created,  consisting  of  the  remaining 
partner  and  a  third  person,  and  the  new  firm 
took  over  the  assets  and  business  of  the  old 
one,  and  at  the  same  time  the  partners  of 
the  new  firm  executed  an  instrument  recit- 
ing that  they  "released,  remised,  and  dis- 
charged" the  retiring  partner  from  the  pay- 
ment of  'all  liabilities  of  the  old  firm,  the 
new  firm  assumed  all  the  liabilities  of  the 
old  firm,  and  the  retiring  partner's  right 
against  the  partners  of  the  new  firm  was 
complete  at  the  latest  when  a  Judgment 
was  rendered  against  the  partners  of  the 
old  firm  based  on  a  claim  against  the  old 
firm ;  for,  though  the  words  "release,  romiae, 
and  forever  discharge"  are  not  the  most  ap* 
propriate,  they  must  be  •  given  a  meaning 
which  will  effectuate  the  plain  intention  of 
the  parties,  and  they  must  be  construed  to 
be  an  agreement  to  assume  and.  discharge 
all  the  debts,  agreeoMsits,  and  liabilities  of 
tlie  old  firm.  Alexander  t.  McPeok,  75  N. 
EL  88,  89,  189  Mass.  34. 

REX£ASED 

The  term  "released,"  as  a  legal  phrase, 
and  when  used  in  reference  to  a  shipment 
by  a  carrier,  means  that  the  carrier  is  re- 
lieved from  losses  not  occasioned  by  its  negli- 
gence. Central  of  Georgia  Ry.  Co.  v.  Butler 
Marble  &  Granite  Co.,  68  S.  B.  775,  777,  8 
Ga.  App.  1. 

The  word  "released,"  as  used  "in  con- 
tracts of  shipment,  has  from  usage  acquired 
a  well-defined  meaning.  ♦  •  •  In  this 
state  •  ♦  ♦  the  word  must  be  held  to 
mean  only  that  the  shipper  agrees  to  relieve 
from  all  liability  as  against  which  the  law 
allows  the  carrier  to  exempt  Itself  by  con- 
tract" Therefore  the  contract  to  ship 
goods  "released"  must  be  construed  to  mean 
that  the  carrier  Is  only  relieved  from  losses 
occasioned  without  his  negligence.  Georgia 
S.  &  F.  R.  Co.  V.  Johnson,  King  &  Co.,  48 
S.  E.  807,  121  Ga.  231, 

I 

RELEVANT 

One  fact  is  relevant  to  another,  when,  ac* 
cording  to  the  common  course  of  events,  the 
existence  of  the  one  talcen  alone  or  in  connec- 
tion with  the  other  renders  the  existence  of 
the  other  certain  or  more  probable.  Locke 
V.  Kraut,  83  Atl.  626,  627,  85  Conn.  486. 

"Relevant,"  as  applied  to  testimony, 
means  that  the  testimony  bears  upon  the  is* 
sues  so  as  to  tend  to  prove  or  disprove  them, 
but  testimony  may  be  relevant  If  It  Is  only 
a  link  in  the  chain  of  evidence  tending  to 
prove  the  Issues  by  reasonable  Inference, 
though  not  directly  bearing  upon  them.  San 
Antonio  Traction  Co.  r.  Higdon  (Tex.)  123 
S.  W.  732,.  734.  ... 


BEUSYANT 


252 


RBUEF 


Any  evidence  Is  "relevant"  v^bidiloglcal- 
ly  tendjs  to  prove  or  disprove  a  material  fact 
in  issne;  and  every  act  or  drcumstanoe  serv- 
ing to  elucidate  a  material  issue  is  relevant 
Alexander  v.  State,  66  S.  E.  274,  275,  7  Ga. 
App.  88. 

The  word  **relevantf*  means  that  any  two 
facts  to  which  it  is  applied  are  so  related  to 
each  other  that,  according  to  the  common 
course  of  events,  one,  either  taken  by  Itself 
or  in  connection  with  other  facts  proves  or 
renders  probable  the  past,  present,  or  future 
existence  or  nonexistence  of  the  other.  Tex- 
as &  P.  Ry.  CJo.  V.  Coutourle,  135  Fed.  465, 
469,  68  C.  0.  A.  177  (quoting  and  adopting 
definition  in  1  Steph.  Dig.  Ev.  c.  1»  p.  36). 

"The  word  'relevant^  means  that  any  two 
fiicts.to  which  it  is  applied  are  so  related  to 
each  other  that,  according  to  the  common 
course  of  events,  one,  either  by  itself  or  in 
connection  with  other  facts,  proves  or  ren- 
ders probable  the  past,  present,  or  future 
existence  or  nonexistence  of  the  other."  In 
an  action  on  a  note  given  for  the  purchase  of 
a  steam  engine,  whei«  the  issue  was  whether 
plaintiff  agreed  to  take  back  such  engine  and 
return  the  note  if  defendant  would  buy  goods 
in  which  plaintiff  was  interested  at  a  cer- 
tain price,  evidence  that  plaintiff  was  offer- 
ed by  another  after  the  sale  to  defendant, 
without  knowledge  thereof,  the  same  price 
defendant  had  paid,  was  ^'relevant."  Strick- 
land V.  Phillips,  55  S.  B.  453,  75  S.  O.  264 
(quoting  and  adopting  definition  in  Steph. 
Dig.  Law  of  Evidence  [3d  Ed.]). 

The  word  "relevant,"  as  applied  to  the 
admission  of  evidence,  means  that  any  two 
facts  to  which  it  is  applied  are  so  related 
to  each  other  that,  according  to  the  common 
course  of  events,  one,  either  taken  by  itself, 
or  in  connection  with  other  facts,  proves  or 
renders  probable  the  past,  present,  or  future 
existence  or  nonexistence  of  the  other. 
Where,  in  an  action  for  breach  of  warranty 
of  variety  of  seed  wheat  sold,  the  seller  de- 
nied the  making  of  the  warranty,  and  the 
evidence  showed  that  he  had  only  a  different 
variety  of  wheat  for  sale,  evidence  that  he 
sold  wheat  during  the  same  season  to  third 
persons  and  warranted  it  to  be  of  the  variety 
warranted  to  plaintiff  was  admlasible  as 
bearing  on  the  fact  in  issue.  Moody  v.  Pei- 
rano,  88  Pac.  380,  382,  4  Cal.  App.  411  (quot- 
ing and  adopting  definition  in  Steph.  Dig. 
Law  of  Evidence,  c,  1;  and  citing  Thayer's 
Introduction  to  Cases  on  Evidence). 


see      Irrelevancy — Irrele- 


REIiITVAHCT 

Irrelevancy, 
vant 

The  test  of  ''relevancy"  of  evidence  is 
whether  it  tends  legitimately  to  establish  the 
issuable  fact  People  v.  Furlong,  125  N. 
Y.  S.  164,  169,  140  App.  Div.  178* 


"Relevancy  of  testimony"  means  that 
any  two  facts  to  which  it  is  applied  are  so 
related  to  each  other  that,  according  to  the 
common  course  of  events,  one.  either  taken 
by  itself  or  in  connection  with  other  facts 
proves  or  renders  possible  tlie  past,  present, 
or  future  existence  or  nonexistence  of  the 
other.  Fishman  v.  Oonsumers'  Brewing  Co., 
73  Ati.  231,  78  N.  J.  Law,  300. 

RELIABLE 

Defendant  In  complaining  of  plaintiff,  a 
general  freight  agent,  wrote  to  the  general 
manager  of  the  railroad  that  plaintiff  told 
him  one  thing  and  wired  the  agent  another, 
and  concluded  with  a  separate  paragraph, 
saying  that  the  plaintiff  was  not  a  reliable 
man  in  any  respect,  and  that  his  word  waa 
not  good  with  peoi^e  who  knew  1dm.  Held 
that,  in  view  of  the  arrangement  of  the  let- 
ter which  showed  that  the  last  paragraph 
related  to  plaintiff's  personal  character,  the 
communication  was  libelous  per  se,  as 
tending  to  injure  him  in  his  business;  the 
letter  charging  him  with  not  being  "reliable** 
in  any  respect,  whidbi  means  untrustworthy, 
and  that  his  word  was  not  "good,"  the  word 
**good''  as  applied  to  one's  word  meaning 
untarnished,  honorable;  and  so  action  might 
be  maintained  without  allegation  of  special 
damage.  Allen  v.  Earnest  (Tex.)  145  S.  W. 
1101,  1104. 

RELICT 

REUCTIOir 

"Accretion'*  Is  the  increase  or  growth  ot 
property  by  external  accessions  as  by  allu- 
vium naturally  added  to  land  situated  on  the 
bank  of  a  river,  or  on  the  seashore;  "allu- 
vium" is  applied  to  the  most  recent  sedimen- 
tary deposits,  such  as  occur  in  the  valleys  ot 
large  rivers — an  imperceptible  deposit  usual- 
ly of  mingled  sand  and  mud  resulting  from 
the  action  of  fiuviatile  currents;  and  the 
term  "reliction"  is  applied  to  land  made  by 
the  gradual  and  imperceptible  withdrawal 
of  the  water  by  which  it  was  covered.  Wil- 
son V.  Watson,  138  S.  W.  283,  284,  144  Ky. 
352,  Ann.  CSas.  1913A,  774. 

RELIED 

See  Rely. 

RELIEF 

A  letter  given  by  an  overseer  of  the  poor 
to  a  wife,  by  means  of  which  she  obtained 
her  husband's  wages,  was  not  "relief*  with- 
in the  meaning  of  the  Poor  Law.  In  re  Kel- 
ly, 95  N,  Y.  Supp.  53,  56,  46  Misc.  Rep.  548. 

The  term  "relief,"  as  often  used  in  equi- 
ty, has  reference  to  the  kind  and  degree  of 
aid  furnished  to  the  plaintiff;  whereas,  in 
truth  It  has  reference  to  the  mode  in  which 
the  aid  was  given.    If  given  in  an  answer,  lie 
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calls  It  "discovery";  if  by  decree,  he  calls 
It  "relief."  Where  complainant  filed  a  bill  fox 
an  accounting  and  foreclosure  of  a  mechan- 
ic's lien,  the  fact  that  the  bill  waived  an  an- 
swer under  oath  did  not  amount  to  a  waiver 
of  complainant's  right  to  discovery.  Utah 
Const  Ck>.  V.  Montana  R.  Co.,  145  Fed.  9SX, 
987. 

Under  St  1808,  f  2886,  the  "relief  grant* 
ed  plaintiff"  on  default  cannot  exceed  that 
prayed  for.  A  husband  was  granted  a  di- 
vorce on  the  wife's  failure  to  appear,  and 
division  of  "his"  property  was  ordered,  though 
not  prayed  for.  Held,  that  the  division  was 
not  "relief  granted  to  plaintiff,"  within  sec- 
tion 2886,  but  rather  relief  to  defendant 
Lessig  V.  Lessig,  117  N.  W.  702,  798,  136  Wis. 
408. 


XEP  ASSOCIATION 


See  Mutual  Relief  Association. 

RELIGION 

"Religion"  has  reference  to  man's  rela- 
tion to  divinity;  to  the  moral  obligation  of 
reverence  and  worship,  obedience,  and  sub- 
mission. It  is  the  recognition  of  God  as  an 
object  of  worship,  love,  and  obedience;  right 
feeling  toward  God,  as  highly  apprehended. 
People  V.  Board  of  Education  of  Dist  24, 
d2  N.  E3.  251,  252,  245  111.  334,  29  L.  R.  A.  (N. 
S.)  442,  19  Ann.  Cas.  220. 

While  "religion"  in  its  broadest  sense  in- 
cludes all  forms  of  belief  in  the  existence  of 
superior  beings  capable  of  exercising  power 
over  the  human  race,  as  commonly  accepted 
it  means  the  formal  recognition  of  God,  as 
members  of  societies  and  associations,  and 
the  term,  "a  religious  purpose,"  as  used  in 
the  constitutional  provision  exempting  from 
taxation  property  used  for  religious  purpos- 
es, means  the  use  of  property  by  a 'religious 
society  or  body  of  persons  as  a  place  for  pub- 
lic worship.  People  v.  Deutsche  Evangellsch 
LutherLsche  Jehovah  Gemelnde,  etc.,  94  N.  E. 
162,  164,  249  111.  132. 

'Theology,  the  science  of  'religion' — ^that 
is,  of  formulating  our  thinking  with  respect 
to  religion — has  steadily  insisted  upon  con- 
necting religion  with  the  life  men  lead  and 
the  things  they  do  in  this  world.  Indeed, 
the  great  religious  struggles  of  the  past  have 
come  in  most  cases  from  the  undertaking  of 
men  to  impose  on  other  men,  not  their  re- 
ligion, but  their  science  of  religion;  and 
against  this,  rather  than  religion,  as  defined 
by  the  Attorney  General,  the  law  has  inter- 
posed its  shield  of  protection.  When  theo- 
logians formulate  their  conclusion  that  any- 
thing such  as  a  particular  mode  of  life  is 
essential  to  the  attainment  of  the  promised 
benefits  of  a  religion,  it  Is  not  for  the  courts 
by  resorting  to  the  definitions  of  lexicograph- 
ei8  to  perform  the  ungracious,  if  not  hercu- 
lean, task  of  determining  whether  this  is  so* 


The  anticipated  advantages  of  nearly  every 
religion  or  creed  are  made  dependent  on  the 
life  its  followers  live,  and  the  criticisms 
of tenest  heard  are  that  the  exalted  doctrines 
of  rlgliteousness  professed  are  too  frequent- 
ly forgotten  in  the  ordinary  pursuits  of  life, 
and  tliat  the  contests  for  wealth  in  some  cir- 
cles are  wedged  with  the  rapacity  of  beasts 
of  prey.  Surely  a  scheme  of  life  designed 
to  obviate  such  results,  and  by  removing 
temptations,  and  all  the  inducements  of  am- 
bition and  avarice,  to  nurture  the  virtues  of 
unselfishness,  patience,  love,  and  service, 
ought  not  to  be  denounced  as  not  pertaining 
to  religion  when  its  devotee  regards  it  as 
an  essential  tenet  of  their  religious  faith." 
State  T.  Amana  Society,  109  N.  W.  894,  898, 
132  Iowa,  304. 

In  determining  the  validity  of  a  charity, 
there  is  no  distinction  between  the  promotion 
of  "piety"  and  of  "religion" ;  the  two  words 
being  synonymous.  Glover  v.  Baker,  83  Atl. 
916,  931,  76  N.  H.  393. 

RBUGIOUS  OORPORATIOH 

The  Church  Home  &  Infirmary  of  Balti- 
more City,  organized  under  Acts  1852,  c.  231, 
composed  (article  1)  of  certain  persons,  "to- 
gether with  sudi  clergy  of  the  Protestant 
Episcopal  Church  •  •  *  and  laymen  of 
the  same  as  contribute  to  the  funds,"  the  ob- 
ject (article  2)  being  to  provide  a  home  for 
poor  and  distressed  persons  of  such  diurch 
"through  the  Ladies  Church  'Home  Society 
or  other  agencies  to  minister  to  their  tem- 
poral and  spiritual  wants,"  is  not  a  "reli- 
gious corporation"  within  the  Declaration  of 
Rights,  8  38,  requiring  legislative  sanction  to 
render  valid  a  devise  to  religious  institutions. 
Baltzell  V.  Church  Home  &  Infirmary  of  Bal- 
timore City,  73  Atl.  151,  163,  110  Md.  244. 

Under  the  act  of  1872  (3  Gen.  St  p.  2759), 
a  presbytery  may  be  &aid  to  present  a  two- 
fold aspect  It  is  a  strictly  spiritual  body  or 
court,  and  the  trustees,  or  presbyterial  cor- 
poration. Neither  the  diurch  corporation  nor 
the  presbyterial  corporation  is  strictly  eccle- 
siastical in  the  English  sense  Inasmuch  as 
the  former  is  composed  wholly  of  laymen, 
and  the  latter,  partly  so.  However,  they 
are  classed  as  "religious  corporations."  Mac- 
Kenzle  v.  Trustees  of  Presbytery  of  Jersey 
City,  61  Atl.  1027,  lO:^  67  N.  J.  Eq.  652,  8 
L.  R.  A.  (N^  S.)  227. 

The  term  "religious  corporation"  in  Tax 
Law  (Laws  1896,  p.  869,  c.  908)  §  221,  as 
amended,  providing  that  any  property  devis- 
ed or  bequeathed  to  any  "religious  corpora- 
tion," including  corporations  organized  ex- 
clusively for  Bible  or  tract  purposes,  shall  be 
exempt  from  the  transfer  tax  and  that  there 
shall  also  be  exempted  personal  property 
other  than  money  or  securities  bequeathed  to 
a  corporation  or  association  organized  for 
the  moral  or  mental  improvement  of. moo 
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or  women  or  for  missionary,  benevolent,  or 
cbaritable  purposes,  means  religious  corpora- 
tions as  separate  and  distinct  from  charitable, 
benevolent,  and  missionary  societies,  and, 
though  missionary  societies  are  in  a  sense 
organized  for  religious  purposes,  they  are  not 
religious  corporations.  Laws  1848,  p.  447,  c. 
319,  provided  for  the  incorporation  of  be- 
nevolent,  charitable,  scientific,  and  missionary 
societies,  and  such  statute  was  repealed  by 
Membership  Corporation  Law  (Laws  1895,  p. 
331,  c.  559),  whereby  all  corporations  organ- 
ized under  the  repealed  statute  became  mem- 
bership corporations.  A  corporation  organ- 
ized under  the  Laws  of  1848  was  known  as 
the  "W.  Street  Mission,"  and,  according  to 
the  certificate  of  incorporation,  formed  to  do 
good  spiritually  and  materially  to  those  com- 
ing under  its  influence,  to  proclaim  the  Chris- 
tian religion,  and  to  provide  a  place  to  which 
persons  might  resort  for  Christian  worship 
and  fellowship.  Held,  that  a  devise  of  mon- 
ey to  the  corporation  In  question  was  not  ex- 
empt from  the  tax.  In  re  White's  Estate,  103 
N.  Y.  Supp.  688,  690,  118  App.  Dlv.  869  (cit- 
ing In  re  Huntington's  Estate,  61  N.  K.  643, 
168  N.  Y.  399 ;  In  re  Watson^s  Estate,  63  N. 
B.  1109,  171  N.  Y.  256), 

St  1898,  II  1990  to  2001--20,  provide  for 
the  incorporation  of  religious  societies,  and 
sections  1771-*1791m  provide  for  the  forma- 
tion of  corporations  for  benevolent,  charita- 
ble, or  medical  institutions,  and  for  schools, 
hospitals,  asylums,  or  other  like  institutions. 
The  charter  of  the  dty  of  Superior  (Laws 
1891,  c.  124,  S  244)  provides  that  no  land 
benefited  shall  be  exempt  from  assessment 
for  sewers,  ''excepting  only  •  ♦  •  proper- 
ty owned  by  some  religious  society"  or  corpo- 
ration and  not  used  for  pecuniary  profit. 
Held,  that  a  corporation,  incorporated  under 
chapter  86,  to  maintain  parochial  schools, 
hospitals,  and  to  help  the  poor,  and  not  or- 
ganized for  profit,  though  authorized  to  ac- 
quire and  hold  property,  its  principal  place 
of  business  being  Its  hospital,  in  which  re- 
ligious services  were  conducted  as  a  part  of 
its  administrative  work  was  not  exempt  from 
sewer  assessments,  the  term  ''religious  cor- 
poration," in  the  charter,  meaning  the  same 
as  in  chapter  91,  and  the  words  "property 
owned,"  as  used  in  the  charter,  referring  to  a 
use  in  connection  with  religious  purposes, 
and  that  defendant  could  not  Incorporate  as 
a  religious  corporation,  because  it  had  no 
membership  maintaining  regular  religious 
worship  as  a  church  society,  a  "religious  so- 
ciety" being  a  body  of  persons  organized  to 
maintain  religious  worship  only,  who  usually 
meet  in  some  stated  place  for  worship  of  God 
and  religious  instruction.  United  States  Nat 
Bank  v.  Poor  Hand  Maids  of  Jesus  C3hrlst, 
135  N.  W.  121,  122,  148  Wis.  613. 

RELIGIOUS  IKSTITUnOK 

The  New  York  Baptist  Union  for  Minis- 
terial Bducatlon  furnished  means  of  instruc* 


tion  to  young  men  of  the  Baptist  denomttia- 
tion,  without  reference  to  residence,  who 
should  give  satisfactory  evidence  to  their 
church  and  to  the  trustees  of  the  society  of 
their  personal  piety  and  of  their  call  to  gos- 
pel ministry.  The  Baptist  Educational  So- 
ciety of  the  State  of  New  York  furnished 
means  of  instruction  to  young  men  of  the 
Baptist  denomination  who  gave  satisfactory 
evidence  to  their  church  and  to  the  board  of 
trustees  of  their  personal  piety  and  call  to 
preach,  and  was  similarly  supported.  The 
American  Baptist  Home  Missionary  Society 
was  organized  to  promote  the  preaching  of 
the  gospel  in  North  America.  Its  constitu- 
tion provided  for  oflScers  and  members,  and 
that  all  money  or  property  contributed  and 
designated  for  any  particular  field  should  be 
used  as  appointed  or  returned  to  the  donors. 
It  had  no  other  purpose  than  the  extension 
of  gospel  preaching.  Held,  that  all  three 
were  "religious  institutions"  not  confined  in 
their  operations  to  local  or  state  purposes, 
but  for  the  general  good  of  the  people  inter- 
ested therein,  and  were  therefolre  exempt 
from  payment  of  the  collateral  inheritance 
tAx  imposed  by  Laws  1898  (P.  L.  p.  106).  In 
re  Jones*  Estate,  67  Atl.  1035,  1036,  73  N.  J. 
Ea.  853. 

Laws  1893,  p.  1748,  c.  701,  {  1,  as  amend- 
ed by  Laws  1901,  p.  751,  c.  291,  provides  that 
no  gift  for  religious,  educational,  charitable, 
or  benevolent  uses,  which  shall  in  other  re- 
spects be  valid  under  the  laws  of  this  state, 
shall  be  deemed  invalid  on  account  of  indef- 
inlteness  or  uncertainty  of  the  beneficiaries; 
but  the  title  to  the  subject-matter  of  the 
gift  shall  vest  In  the  trustee  named  in  the  in- 
strument, and,  if  no  trustee  is  named,  the 
same  shall  vest  in  the  Supreme  Court.  Sec- 
tion 2  provides  that  the  Supreme  Court  shall 
have  control  over  the  gifts  provided  for  by 
section  1,  and  that  the  Attorney  General 
shall  represent  the  beneficiaries  and  enforce 
the  trust  by  proper  proceedings.  A  will  de- 
vised the  residue  of  testator's  estate  to  his 
executor  in  trust  to  collect  the  rents  and 
profits  thereof  and  to  pay  the  same  annually 
to  "religious,  educational  or  eleemosynary  In- 
stitutions" as  in  his  Judg^nent  shall  seem 
advisable,  not  more  than  $500  to  any  one  In- 
stitution in  any  one  year.  Held:  That  tlie 
statute  applies  to  public  and  not  private 
charitable  gifts,  and  has  reference  to  Indef- 
Initeness  of  beneficiaries,  but  not  of  the  pur- 
poses for  which  the  gift  Is  made ;  that  while 
the  words,  "religious"  and  "eleemosynary," 
when  used  to  designate  institutions,  may  nec^ 
essarily  imply  that  the  institutions  are  en- 
gaged in  public  and  not  private  charitable 
work,  the  words  "educational"  and  'Institu- 
tions" have  a  broad  significance,  and  may  re- 
fer as  well  to  private  as  to  public  organiza- 
tions or  charities ;  and  that,  since  the  terms 
used  are  in  the  disjunctive,  the  invalidity  of 
the  provision  as  to  educational  institutions 
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lenders  the  entire  gift  Invalid.    In  re  Shat- 
tnck's  Will,  86  N.  E.  455,  193  N.  Y.  446. 

RELIGIOUS  PURPOSES 

As  charity,  see  Charity. 

As    purely   pobllc   charity,   see   Purely 

PubUc  Charity. 
Ehccluslvely  used  for  religious  purposes, 

see  Exclusively  Used. 
See,  also,  Gift  to  Church. 

While  "religion"  In  Its  broadest  sense 
Includes  all  forms  of  belief  In  the  existence 
of  superior  beings  capable  of  exercising  pow- 
er over  the  human  race,  as  commonly  accept- 
ed It  means  the  formal  recognition  of  God, 
as  members  of  societies  and  associations,  and 
the  term,  "a  religious  purpose,"  as  used  In 
the  constitutional  provision  exempting  from 
taxation  property  used  for  religious  purpos- 
es, means  the  use  of  property  by  a  religious 
Bodety  or  body  of  persons  as  a  place  for  pub- 
lic worship.  People  v.  Deutsche  Eyangellsch 
Lutherlsche  Jehovah  Gemeinde,  etc.,  d4  N.  E. 
162,  164,  249  IlL  132. 

RELIGIOUS  SEMIK ART 

See  Theological  or  Religious  Seminary. 

The  holding  of  morning  exercises  in  the 
public  schools  consisting  of  the  reading  by 
the  teacher  without  comment,  of  nonsectarlan 
extracts  from  the  Bible,  King  James*  version, 
and  by  repeating  the  Lord's  Prayer  and  the 
singing  of  appropriate  songs,  in  which  the 
pupils  are  Invited,  but  not  required,  to  Join, 
does  not  constitute  the  public  schools  a  place 
of  worship,  nor  render  them  sectarian,  nor 
convert  them  into  a  "religious  semlnaiy," 
within  Const,  art  1,  §|  6,  7,  and  article  7,  § 
5,  providing  that  no  one  shall  be  compelled 
to  attend  or  support  any  place  of  worship, 
and  that  no  money  shall  be  appropriated 
from  the  treasury  for  the  benefit  of  any  re- 
llglouB  society  or  for  the  support  of  any 
sectarian  school.  Church  v.  Bullock  (Tex.) 
100  S.  W.  1026,  1027. 

"Religious  seminary"  means  a  place  spe- 
dflcally  for  the  preparation  of  men  for  the 
ministry,  or,  at  least,  for  the  teaching  of  re- 
ligious doctrines.  Church  v.  Bullock,  109  S. 
W^  115,  117,  104  Tex.  1,  16  L.  R.  A.  (N.  S.) 
860. 

REUGIOU8  SERVICES 

In  popular  usage,  the  expression  "reli- 
gious services"  is  synonymous  with  "divine 
service."  McDaniel  v.  State,  63  S.  E.  910, 
020,  5  Oa.  App.  881. 

REUOIOUS  8O0IETT 

As  prednct,  see  Precinct 

A  "religious  society"  is  a  voluntary  as- 
sociation of  individuals  or  families  united 
for  the  purpose  of  having  a  common  place  of 
worship,  and  to  provide  a  proper  teacher  to 
instruct  them  in  religions  doctrines  and  du« 
ties, -and  to  administer  the  various  ordinanc- 


es of  religion.    Church  v.  Bollock,  100  S.  W. 
116.  117,  104  Tex.  1,  16  L.  R.  A.  (N.  S.)  860. 

St  1898,  If  1990  to  2001—^20,  provide  for 
the  incorporation  of  religious  societies,  and 
sections  1771-1791m  provide  for  the  forma- 
tion of  corporations  for  benevolent,  charita- 
ble, or  medical  Institutions,  and  for  schools, 
hospitals,  asylums,  or  other  like  institutions. 
The  charter  of  the  city  of  Superior  (Laws 
1891,  c.  124,  i  244)  provides  that  no  land 
benefited  shall  be  exempt  from  assessment 
for  sewers,  "excepting  only  •  ♦  ♦  prop- 
erty owned  by  some  religious  society"  or  cor- 
poration and  riot  used  for  pecuniary  profit 
Held,  that  a  corporation,  incorporated  under 
chapter  86,  to  maintain  parochial  schools, 
hospitals,  and  to  help  the  poor,  and  not  or- 
ganlzed  for  profit,  though  authorized  to  ac' 
quire  and  hold  property,  its  principal  place 
of  business  being  its  hospital,  in  which  reli- 
gious Services  were  conducted  as  a  part  of 
its  administrative  work  was  not  exempt  from 
sewer  assessments,  the  term  "religious  cor- 
poration," In  the  charter,  meaning  the  same 
as  in  chapter  91,  and  the  words  "property 
owned,"  as  used  in  the  charter,  referring  to 
a  use  in  connection  with  religious  purposes, 
and  that  defendant  could  not  Incorporate  as 
a  religious  corporation,  because  it  had  no 
membership  maintaining  regular  religious 
worship  as  a  church  society,  a  "religious  so- 
ciety" being  a  body  of  persons  organized  to 
maintain  religious  worship  only,  who  usual- 
ly meet  in  some  stated  place  for  worship  of 
God  and  religious  instruction.  United  States 
Nat.  Bank  v.  Poor  Hand  Maids  of  Jesus 
Christ,  135  N.  W.  121, 122, 148  Wis.  613. 

As  Ineorporated  soelety 

"The  term  'religious  society*  had  in  the 
English"  ecclesiastical  law  and  has  in  our 
law  a  well-defined  meaning,  and,  as  common- 
ly used  in  our  law,  it  is  synonymous  with 
'parish,*  'prednct'  and  designates  an  incor- 
porated society  created  and  maintained  for 
the  support  of  public  worship."  Rlfile  v. 
Proctor,  74  S.  W.  409,  410,  99  Mo.  App.  601. 

REI.IGIOUS  USES 

A  bequest  for  saying  masses  for  the  re- 
pose of  the  dead  is  a  gift  for  a  "religious 
use."  In  re  Eppig,  118  N.  Y.  Supp.  688,  684, 
63  Misc.  Rep.  613. 

A  bequest  to  a  priest  or  his  successor, 
for  the  purpose  of  saying  masses  for  testator 
and  his  wife,  Is  a  "religious  use,"  within  Act 
1855  (P.  L.  328).  In  re  O'Donnell's  Estate, 
58  Atl.  120,  209  Pa.  63. 

A  bequest  in  trust  to  invest  and  reinvest 
the  principal,  and  expend  the  income  In  keep- 
ing testator's  cemetery  lot  and  monument 
thereon  in  good  repair,  is  not  a  gift  to  a  "re- 
ligious, educational,  charitable,  or  benevolent 
use"  within  Laws  1898,  p.  1748,  c.  701,  and  is 
invalid.  In  re  Waldron,  109  N.  Y.  Supp.  681, 
J  684,  57  Misc.  Rep.  276. 
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Laws  1803,  p.  1748,  c.  701,  declaring  that 
no  "bequest  to  religious,  charitable,  or  benev- 
olent uses,"  In  other  respects  valid,  shall  be 
deemed  Invalid  by  reason  of  uncertainty  of 
the  persons  designated  as  beneficiaries,  etc., 
does  not  apply  to  an  absolute  gift  to  an  un- 
incorporated religious  society,  which  did  not 
constitute  a  trust  for  a  particular  purpose. 
FraUck  v.  Lyford,  »5  N.  Y.  Supp.  433,  435, 
107  App.  Div.  543. 

REUOIOUS  WORSHIP 

See    Building    for    Religious    Worship; 

Disturbing  Religious  Worship;   House 

of  Religious  Worship. 
See,  also,  Worship. 

KELINQUISH 

"The  word  'relinquish*  does  not  import  a 
conveyance  of  the  fee,  but  rather  the  use  of 
the  land."  An  instrument  in  writing,  by 
which  the  owner  of  certain  land  "relinquished 
to  the  president  and  directors*'  of  a  certain 
turnpike  company  certain  described  ground, 
was  insufficient  to  convey  a  fee,  but  consti- 
tuted a  conveyance  of  an  easement  only. 
Mitchell  V.  Bourbon  County  (Ky.)  76  S.  W. 
16,  17  (citing  Harrison  v.  Lexington  &  F.  R. 
Co.,  48  Ky.  [9  B.  Mon.]  470). 

BEUNQUISHMBIVT 

See  Total  Relinquishment 
As  sale,  see  Sale. 

RELOCATE 

As  applied  to  a  way,  the  word  "relocate," 
without  addition  or  qualification,  means  to  lo- 
cate again,  and  Implies  a  preservation  of  the 
identity  of  the  way  without  material  change. 
Bennett  v.  Town  of  Wellesley,  75  N.  E.  717, 
721,  189  Mass.  308. 

BBIiOCATIOir 

Construction  of  new  switch  tracks  or 
side  tracks,  or  a  new  track  on  part  of  a  rail- 
road's main  line,  does  not  neceasarily  consti- 
tute a  "relocation."  A  railroad  company, 
having  the  right  to  locate  a  depot  at  a  new 
site,  had  power  to  condemn  land  for  the  ad- 
ditional right  of  way  required  to  elevate  its 
tracks,  in  order  that  Its  trains  might  enter 
and  depart  from  the  depot;  this  not  being  a 
"relocation"  of  the  right  of  way  of  the  road, 
or  a  "change  of  its  terminus."  Chicago  &  N. 
W.  Ry.  Co.  V.  Chicago  Mechanics'  Institute, 
87  N.  E.  933,  939,  239  111.  197. 

"Relocation"  is  the  appropriation  of  min- 
ing ground  by  location  where  a  former  claim 
has  become  lost  by  abandonment  or  forfeit- 
ure and  the  land  is  consequently  restored  to 
the  public  domain.  There  can  be  no  reloca- 
tion unless  there  has  been  a  prior  valid  loca- 
tion, or  something  equivalent,  of  the  same 
property.  Jackson  v.  Prior  Hill  Min.  Co.,  104 
N.  W.  207,  208,  19  S.  D.  453. 


The  requirements  of  Rev.  Codes  1906,  H 
2358-2363,  that,  in  voting  on  the  question  of 
county  seat  removal,  each  elector  must  vote 
for  the  place  in  the  county  which  he  prefers 
by  Placing  opposite  the  name  of  the  place 
the  mark  "X,"  are  mandatory,  and  necessi- 
tate the  construction  of  the  statute  as  a  re- 
moval statute,  as  distinguished  from  one  for 
relocation.  As  aflCecting  the  question  of  loca- 
tion of  county  seats,  a  removal  statute  pro- 
vides for  the  removal  of  the  county  seat  to  a 
proposed  new  county  seat  designated  in  the 
petition  therefor,  while  a  relocation  statute 
authorizes  a  petition  and  election  on  the  ques- 
tion, not  whether  the  county  seat  shall  be  re- 
moved to  a  particular  place,  but  where  the 
county  seat  shall  be  located.  Miller  v.  Nor- 
ton, 132  N.  W.  1080, 1095,  22  N.  D,  196. 

RELOCATOB 

A  "relocator"  of  mining  ground  is  not  a 
discoverer  of  the  mineral  therein,  but  an  ap- 
propriator  thereof,  and  cannot  hold  the 
ground  except  upon  making  proof  that  the 
original  locator  had  abandoned  or  forfeited 
his  right  by  failure  to  comply  with  the  min- 
ing laws.  Zerres  v.  Vanina,  134  Fed.  610, 
614. 

The  "relocator,"  when  he  so  describes 
himself  in  the  notice,  solemnly  admits,  In  an 
instrument  which  is  made  a  matter  of  rec- 
ord, that  he  is  not  a  discoverer  of  mineral, 
but  an  approprlator  thereof,  on  the  ground 
that  the  original  discoverer  had  perfected  his 
right  Jackson  v.  Prior  Hill  Min.  Co.,  104  N. 
W.  207,  208, 19  S.  D.  453  (quoting  and  adopt- 
ing definition  in  Wills  y.  Blain,  20  Pac.  798, 
5  N.  M.  238). 

RELY 

The  word  "relied,"  as  used  in  the  find- 
ing of  a  court  to  the  effect  that  the  court 
was  not  satisfied  that  plaintiff  "relied  upon 
the  oral  statements  made  to  him  by  the  de- 
fendants," means  that  the  court  was  not  sat- 
isfied that  the  representations  operated  up- 
on the  plaintiff's  mind  In  such  a  way  as  to 
cause  him  to  depend  upon  them  materially 
or  otherwise.  Peabody  v.  Whltcomb,  81  N. 
E.  193,  194,  195  Mass.  330. 

The  word  "relied,"  as  used  In  an  instruc- 
tion in  an  action  for  false  representations 
in  locating  plaintiff  on  public  land,  to  the  ef- 
fect that  if  the  Jury  found  the  representa- 
tions were  made  and  were  false  and  that 
plaintiff  "relied"  on  them  he  will  be  entitled 
to  recover,  etc..  Implies  a  belief,  and  the  in- 
struction is  not  therefore  subject  to  the  ob- 
jection that  it  omitted  the  element  of  belief 
of  the  representations  on  plaintiff's  part 
David  V.  Mooru,  79  Pac  415,  417,  46  Or.  148. 

The  court  instructed  in  a  servant's  per- 
sonal injury  action  that  in  determining  con- 
tributory negligence  and  assumption  of  risk 
plaintiff  was  entitled  to  rely  upon  the  assur- 
ance of  safety  given  by  the  employer,  if  one 
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was  given,  and  was  entitled  to  rely  upon  the 
superior  knowledge  and  experience  of  his  em- 
ployer in  the  work.  Held,  that  the  word  "re- 
ly** meant  to  tmst  or  depend  upon,  and  the 
instruction  was  improper  where  plaintiff  tes- 
tified that  he  knew  he  was  going  into  a  dan- 
gerous place  pursuant  to  his  foreman's  order, 
since  the  Jury  were  not  required  as  a  matter 
of  law  to  absolve  plaintiff  from  negligence  if 
he  knew  the  place  was  dangerous,  though 
they  also  believed  that  his  employer  had  as- 
sured him  that  the  place  was  safe,  or  that 
plaintiff  had  relied  upon  the  knowledge  and 
experience  of  his  employer.  Cadatore  v. 
Transijt  Const  Co.,  132  N.  Y.  Supp.  572,  573, 
147  App.  Div.  676. 

BelioTe  synonysiioiui 

**The  words  'rely'  and  'believe*  are  near- 
ly synonymous.  *Rely*  is  to  depend  upon 
some  one  or  something  as  worthy  of  confi- 
dence; to  repose  confidence;  to  tmst;  used 
with  *on'  or  *upon.*  'Believe*  is  to  accept  as 
true  on  the  testimony  or  authority  of  oth- 
ers; to  have  faith  or  confidence  in  the  truth 
of  any  one  or  anything.**  In  an  action  to  re- 
scind a  sale  of  real  estate  for  fraud,  an  alle- 
gation that  plaintiff  relied  on  the  representa- 
tions made  constituted  a  sufficient  averment 
that  he  believed  them  to  be  true.  Spencer  v. 
Hersam,  77  Pac.  418,  31  Mont  120. 

REM 

See  In  Rem. 

REMAIN 

See  Enter  and  Remain. 

The  word  "remain**  is  defined  as  **to  stay 
behind  after  others  have  withdrawn;  to  con- 
tinue unchanged  in  place;  to  abide;  to  stay; 
to  endure;  to  last*'  Its  synonyms  are  "to 
continue;  to  stay;  wait;  tarry;  rest;  so- 
journ; dwell;  abide;  last;  endure'*  (Web- 
ster). A  statute  which  requires  a  liquor  deal- 
er's bond  to  be  conditioned  that  he  will  not 
sell  liquor  to  a  minor,  or  permit  a  minor  to 
enter  and  remain  in  his  saloon,  provided 
that,  where  the  sale  was  made  in  good  faith 
and  on  reasonable  belief  that  the  person  was 
of  tnll  age,  there  can  be  no  recovery,  was 
pas.sed  for  the  purpose  of  repressing  two 
evils — one  the.  purchase  of  liquors  by  minors, 
and  the  other  the  immoral  influence  resulting 
to  them  from  loitering  in  saloons;  and  it  fol- 
lows that  where  the  entering  and  remain- 
ing in  a  saloon  were  merely  for  a  time  suffi- 
cient to  get  a  drink,  and  the  sale  was  made 
in  good  faith  on  reasonable  grounds  of  be- 
lief that  the  person  was  of  full  age,  there  can 
be  no  recovery  on  a  liquor  dealer's  bond  in 
the  terms  of  the  statute,  although  such  per- 
son was  a  minor.  Tinkle  v.  Sweeney,  77  S. 
W.  609.  610,  97  Tex.  190;  Ohio  v.  Stephens 
(Tex.)  78  S.  W.  1084. 

A  liquor  dealer*s  bond,  executed  under 
Rev.  St.  1895,  art.  5060g,  conditioned  that  he 
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shall  not  permit  any  minor  to  enter  and  **i^ 
main**  in  his  place  of  business,  is  not  breach- 
ed by  his  permitting  a  minor  to  enter  and  re- 
main momentarily  in  his  saloon.  Douthit  v. 
State,  83  S.  W.  795,  798,  98  Tex.  344  (citing 
Tinkle  v.  Sweeney,  77  S.  W.  609,  97  Tex.  190; 
Goldsticker  v.  Ford,  62  Tex.  385). 

Ownersliip  and  po^vrev  of  divposmi  Im* 
plied 

A  testator  by  his  will  devised  and  be- 
queathed to  his  aged  wife  all  his  estate  "both 
real  and  personal  wherever  found  and  howev- 
er situate  for  her  use  during  life "  and  the 
next  clause  provided  that,  "at  the  death  of 
my  said  wife,  whatever  may  remain  of  said 
estates,  I  give,  devise  and  bequeath  to  my 
daughter."  Held,  that  by  the  use  of  the  ex- 
pression "whatever  may  remain**  a  power  of 
sale  by  the  life  tenant  was  annexed  by  im- 
plication to  the  devise  of  the  life  estate,  ^and 
that  it  sufficiently  appeared  that  the  testa- 
tor intended  the  power  of  sale  to  extend  to 
both  the  real  and  the  personal  estate,  so  that, 
the  power  of  sale  as  to  the  real  estate  having 
been  exercised  by  the  life  tenant  in  her  life- 
time, the  remainderman  was  thereby  divest- 
ed of  her  title  thereto.  Young  v.  Hilller,  67 
Atl,  571,  572,  103  Me.  17,  125  Am.  St  Rep. 
283  (citing  and  adopting  Ramsdell  v.  Rams- 
dell,  21  Me.  288;  Shaw  v.  Hussey,  41  Me. 
495;  Warren  v.  Webb,  68  Me.  133;  Stuart  v. 
Walker,  72  Me.  145,  39  Am.  Rep.  311;  Mc- 
Guli*e  V.  Gallagher,  99  Me.  334,  59  Atl.  445; 
Harris  v.  Knapp  [Mass.]  21  Pick.  412;  John- 
son V.  Battelle,  125  Mass.  453). 

BXMAIN  DUB 

Plaintiff  alleged  two  causes  of  action, 
one  to  recover  $1,000  loaned  to  defendants 
at  one  time,  and  the  other  to  recover  $200 
loaned  at  a  later  date.  Defendants  answer- 
ed, admitting  the  receipt  of  the  money,  and 
alleging  that  plaintiff  was  indebted  to  them 
for  $337  for  board  and  lodging  and  a  fur- 
ther sum  for  money  paid  by  them  on  his  be- 
half. The  answer  to  the  first  cause  of  ac- 
tion stated  that  defendants  admitted  that 
plaintiff  turned  over  to  defendants  the  sum 
of  $1,000,  "a  portion  of  which  was  to  be  re- 
garded as  a  loan  to  defendants,**  but  claim- 
ed a  right  to  deduct  a  sufficient  sum  there- 
from to  pay  the  amount  of  the  accrued  board. 
The  answer  otherwise  alleged  that  the  board 
so  furnished  was  of  the  reasonable  value  of 
$30  per  month,  making  the  value  the  sum  of 
$345,  that  plaintiff  had  paid  thereon  the  sum 
of  $8,  and  that  the  balance  of  $337  "remains 
due"  defendants.  Held,  that  the  words  "re- 
mains due**  were  equivalent  to  an  allegation 
that  such  amount  was  unpaid,  and  that  the 
answer,  therefore,  In  effect  admitted  that 
the  whole  sum  was  advanced  by  plaintiff  aa 
a  loan.  Hendelman  v.  Kahan,  97  Pac.  109, 
110,  50  Wash.  247. 
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See  If  She  Remains  Unmarried, 
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REMAIN  ITH  SOLD 

Where  a  testator  bequeathed  as  follows: 
**Two  hundred  and  fifty  shares  of  stock  that 
I  hold  In  the  great  western  Turnpike  com- 
pany, in  the  state  of  New  York,  to  'remain 
unsold,*  and  the  dividends  arising  thereon  I 
direct  to  be  equally  divided  between  my  sons, 
J.,  D.  and  E.,  my  daughters  M.,  M.,  S.  and 
D.,  and  my  grandchild,  O.  S.  T."— the  turn- 
pike stock  was  an  absolute  specific  legacy  to 
be  enjoyed  by  the  receipt  of  the  dividends. 
Manning  v.  Craig,  4  N.  J.  Eq.  436,  437,  41 
Am.  Dec.  739. 

In  a  paragraph  of  a  will  declaring  that 
a  daughter  should  have  the  right  to  use  a 
certain  house  and  lot  for  two  years  after  tes- 
tatrix*8  death,  or  for  such  longer  period  as 
the  house  should  remain  unsold,  provided  the 
same  could  be  done  without  detriment  to  the 
estate,  etc.,  the  words  "remains  unsold"  mean 
unsold  by  the  executor  under  the  power  giv- 
en the  executor  in  a  following  paragraph  to 
sell  the  testatrix's  real  estate  for  any  pur- 
pose, with  full  discretion  as  to  the  time  of 
sale,  provided  that  he  should  so  far  as  possi- 
ble carry  out  her  wishes  as  expressed  in  the 
preceding  paragraph.  Faxon  v.  Faxon,  55  N. 
B.  316,  317,  174  Mass.  509. 


See  Rest,  Residue,  and  Remainder. 

All  the  rest,  residue,  and  remainder,  see 

All. 
Said  remainder,  see  Said. 

Where  plaintifiTs  grantor  convenanted  for 
himself,  his  assigns,  etc.,  in  a  deed  convey- 
ing a  c<!f'tain  tract  to  himself,  for  the  benefit 
of  all  other  purchasers  of  the  "remainder*' 
of  the  tract,  of  which  the  land  conveyed  to 
him  formed  a  part,  not  to  erect  thereon  hous- 
es of  amusement  or  entertainment,  providing 
his  grantors  inserted  similar  clauses  in  all 
the  other  deeds  of  the  remainder  of  the  tract 
which  they  convenanted  to  do,  the  word  "re- 
mainder'* meant  all  of  such  tract  not  em- 
braced in  that  deed,  whether  previously  or 
subsequently  sold.  City  of  Baltimore  v.  Gar- 
rett, 69  AtL  429,  433,  108  Md.  24. 

One-half  the  net  proceeds  of  the  sale  of 
real  property  in  which  a  testator  owned  an 
undivided  half  interest,  and  not  the  entire  net 
proceeds  of  the  sale,  is  meant  by  the  word 
"remainder,"  as  used  in  an  agreement  for  the 
division  of  the  inheritance  between  the  wid- 
ow as  usufructuary  heiress  and  the  heirs, 
who  were  also  the  owners  of  the  other  un- 
divided half  interest  of  the  property,  by  which 
such  property  was  to  be  sold,  certain  admit- 
ted debts  or  liabilities  were  to  be  deducted 
from  the  proceeds,  and  the  remainder  was  to 
be  turned  over  to  the  widow,  to  be  used  by 
her  as  usufructuary  heiress.  Calvo  v.  De 
Gutierrez,  28  Sup.  Ct  382,  384,  208  U.  S.  443, 
52  L.  Ed.  564. 

The  use  of  the  word  "remainder"  in  the 
'endum  clause  of  a  deed  is  not  decisive 


that  a  technical  renuilnder  ia  intended,  where 
the  whole  clause,  construed  together,  shows 
another  intent,  which  will  be  enforced,  though 
a  popular,  rather  than  a  strict,  meaning  be 
attached  to  particular  words.  Simonds  v. 
Slmonds,  85  N.  B.  860,  862,  199  Mass.  552,  19 
L.  R.  A.  (N.  S.)  686. 

Where  testator  by  the  second  clause  of 
his  will  gave  an  undivided  fourth  of  his  prop- 
erty in  trust  for  R.,  one  of  his  four  children, 
the  third  clause,  giving  to  each  of  bis  other 
three  children  an  undivided  quarter  of  the 
"said  remainder"  of  his  estate,  will  be  con- 
strued as  giving  to  each  of  them  a  quarter 
of  the  whole  estate,  remaining  after  p^3naient 
of  his  debts,  funeral  charges,  expenses,  etc ; 
it  appearing  that  this  was  the  intention,  as 
otherwise  part  of  the  estate  would  be  undis- 
posed of  by  the  will.  Angell  v.  Angell,  68  Atl. 
583,  586,  28  R.  I.  592. 

BEMA.nfDEB  (Estate  In) 

See  Contingent  Remainder;    Limitation 

of  a  Remainder ;  Vested  Remainder. 
See,  also,  £3state  Remaining. 

The  essential  characteristics  of  a  "re- 
mainder" are:  (1)  There  must  be  a  precedent 
particular  estate,  whose  regular  termination 
the  remainder  must  await.  (2)  The  remain- 
der must  be  created  by  the  same  conveyance 
and  at  the  same  time  as  the  particular  es- 
tate. (3)  The  remainder  must  vest  in  right 
during  the  continuance  of  the  particular  es- 
tate, or  eo  instante  that  it  determines.  (4) 
No  remainder  can  be  limited  after  a  fee  sim- 
ple. A  fee  simple  is  vested  in  the  children 
of  M.  by  a  will  devising  property  to  them 
without  further  words,  and  thereafter  ap- 
pointing D.  trustee  to  control  the  property 
during  their  lives.  Dulin  v.  Moore  (Tex.)  69 
S.  W.  94,  96  (quoting  and  adopting  definition 
in  Wells  V.  Houston,  57  S.  W.  599,  23  Tex. 
Civ.  App.  629). 

Real  Property  Law,  §  28,  defines  a  "re- 
mainder" as  a  future  estate  dependent  upon 
a  preceding  estate.  In  re  Perry,  96  *N.  Y. 
Supp.  879,  884,  48  Misc.  Rep.  285. 

The  word  "remainder,"  as  applied  to  es- 
tates and  under  the  restrictive  meaning,  is 
a  remnant  of  an  estate  in  lands  and  tene- 
ments, expectant  upon  and  part  of  the  estate 
created  together  with  the  same  at  one  time; 
and  to  be  strictly  a  remainder  it  must  be  cre- 
ated nbt  only  at  the  same  time,  but  by  the 
same  instrument,  as  the  particular  estate. 
Biggerstaflr  v.  Van  Pelt,  69  N.  E.  804,  806,  207 
111.  611. 

"A  'remainder'  is  a  remnant  of  an  es- 
tate in  land  depending  upon  a  jmrticular 
prior  estate,  created  at  the  same  time  and 
by  the  same  instrument  and  limited  to  arise 
Immediately  on  the  determination  of  that  es- 
tate, and  not  In  abridgment  of  it."  If  a 
homestead  be  selected  from  the  separate  prop- 
erty of  a  married  woman  in  her  lifetime,  up- 
on her  death  intestate  a  life  estate  vests  in 
the  surviving  spouse,  and  "remainder"  in  the 
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heirs  of  the  deceased.  Hobson  v.  Huxtable, 
lie  N.  W.  278,  279,  79  Neb.  340  (quoting  and 
adopting  definition  in  4  Kents'  Com.  [13th 
Ed.]  363). 

A  remainder  requires  a  particular  estate 
to  support  It,  and  a  "contingent  remainder" 
must  vest  during  continuance  of  the  particu- 
lar estate,  or  eo  instante  that  it  determines ; 
and,  if  tlic  partlcalar  estate  terminates  before 
the  event  upon  which  the  contingent  remain- 
der is  to  vest  occurs,  the  remainder  is  de- 
feated, whether  the  preceding  estate  reaches 
its  natural  termination  or  is  ended  prema- 
turely by  merger,  forfeiture,  or  otherwise. 
Bond  V.  Moore,  86  N.  E.  386,  391,  236  111.  576, 
19  L.  K.  A.  (N.  S.)  540. 

"If.  A.,  being  the  owner  of  land,  gives  it 
by  deed  or  will  to  B.  for  life,  and  after  the 
death  of  B.  to  C.  in  fee,  the  estate  given  to 
O.  is  called  a  'remainder,'  because  it  is  the 
remnant  or  remainder  of  the  estate  or  title 
which  is  left  after  taking  out  the  lessor  es- 
tate given  to  B.  The  same  is  true  where, 
Instead  of  a  life  estate,  B.  is  given  an  estate 
for  years,  or  any  other  terminable  estate  less 
than  a  fee."  Archer  v.  Jacobs,  101  N.  W. 
195,  197,  125  Iowa,  467. 

By  the  habendum  clause  in  a  deed  E.  was 
to  have  the  premises  for  life,  and,  if  by  any 
means  the  estate  should  come  to  an  end  in 
his  lifetime,  remainder  to  N.  for  the  residue 
of  E.'s  life,  remainder,  after  the  death  of  B., 
to  E.  and  his  heirs.  On  the  day  the  dee4  was 
executed,  E.  conveyed  the  premises  to  the 
grantor;  and  the  latter  reconveyed  as  above, 
reciting  a  nominal  consideration.  Held,  that 
E.'s  Interest,  other  than  the  life  estate,  was 
an  estate  in  expectancy,  a  future  estate  term- 
ed a  "remainder,"  which  could  be  created  and 
transferred  by  that  name,  and  as  such  was 
descendible,  devisable,  and  alienable,  the 
same  as  an  estate  in  possession,  as  expressly 
provided  by  Real  Property  Law  (Laws  1896, 
pp.  564,  567)  §1  26-28,  49.  Ray  v.  Jaeger,  115 
N.  Y.  Supp.  737,  739,  131  App.  Div.  294. 

As  ezeoutory  devise 

The  word  "remainder"  hicludes  execu- 
tory devises.  Gannon  v.  Albright,  81  8.  W. 
1162,  1168,  183  Mo.  238,  67  L.  R.  A.  97,  105 
Am.  St.  Rep.  471. 

Ab  a  fee 

The  ninth  clause  of  a  will  was  divided 
into  three  seenihigly  distinct  parts,  the  first 
part  giving  and  bequeatliing  to  testator's 
wife,  after  debts  and  bequests  made  in  other 
clauses  of  the  will  had  been  paid,  all  the  res- 
idue of  the  property,  both  personal  and  real, 
"to  have  and  to  hold  during  her  lifetime,  to 
manage  and  control  without  having  to  give 
bonds,  and  this  is  to  be  in  lieu  of  her  dower 
interest  in  my  estate,  for  the  benefit  and  sup- 
port of  herself  and  my  two  minor  children 
♦  ♦  •  excepting"  certain  described  land, 
which  by  the  second  part  of  the  clause  he  de- 
vised to  two  sons.  The  third  part  of  the 
clause  provided  **the  remainder  of  the  estate 


after  these  bequests  are  made  shall  be  at  my 
wife,  M.  I.'s  disposal,  but  it  is  expressly  pro- 
vided that  if  any  of  my  children  mentioned 
in  this  will  shall  die  before  they  come  In 
possession  of  their  bequest,  it  will  revert  to 
the  estate  and  shall  be  subject  to  the  same 
conditions  as  the  estate  according  to  the 
terms  mentioned  in  the  will."  Held,  that 
the  wUl,  aside  from  the  third  part  of  the 
ninth  clause,  having  disposed  of  all  of  tes- 
tator's property,  tlie  word  "remainder"  as 
used  in  such  third  part  must  be  held  to  refer  to 
the  remainder  after  the  wife's  life  estate,  and, 
as  the  word  "disposal"  indicates  the  power 
of  absolute  disposition,  the  life  estate  grant- 
ed by  the  first  part  of  the  ninth  clause  was 
raised  to  a  fee  simple  by  the  third  part  of 
the  clause,  and  hence  the  wife  took  a  fee 
rather  than  a  life  estate  In  the  property 
devised  and  bequeathed  to  her  by  the  ninth 
clause.  Ironside  v.  Ironside,  130  N.  TV.  414, 
410, 150  Iowa,  628. 

As  perpetuity 

See  Perpetuity. 

As  property 

See  Property. 

BEMAnroEB    ANB    CONTIKGEirT   IN- 
TEREST 

"Remainder  and  contingent  interest  in 
real  estate"  is  a  term  broad  enough  to  in- 
clude contingent  remainders  in  fee,  as  well 
as  defeasible  fees.  Schelrich  v.  Maxwell 
(Ky.)  89  S.  W.  4,  5. 

BEMAINDERKAir 

As  devisee,  see  Devisee, 

Domestic  Relations  Law,  §  64  (Laws  1896, 
p.  227,  c.  272;  Consol.  Laws,  c.  14,  §  114), 
provides  that  a  foster  parent  and  adopted 
minor  child  have  all  the  rights  of  parent  and 
child  including  the  right  of  inheritance  from 
each  other ;  but  as  to  real  and  personal  prop- 
erty dependent  under  the  provisions  of  any 
instrument  of  the  foster  parent  dying  with- 
out heirs  the  minor  is  not  deemed  the  child  of 
the  foster  parent  so  as  to  defeat  the  rights  of 
remaindermen.  Testator,  by  his  will,  set 
aside  a  specified  sum,  the  income  thereof  to 
be  paid  to  a  person  named  ''during  his  life 
and  upon  his  death,  leaving  a  child  or  chil- 
dren surviving  him  to  pay  over  the  principal 
of  said  sum  to  such  child  or  <Aildren."  Held, 
that  the  words  "leaving  a  child  or  children" 
had  reference  to  the  natural  ofl'spring  of  the 
life  beneficiary,  and  that  on  his  death  his 
adopted  child  was  not  entitled  to  any  of  the 
property  left  by  the  will,  as  the  word  "re- 
maindermen" was  employed  in  the  broad 
sense  of  those  who  might  ultimately  be  en- 
titled to  take  the  estate,  whether  technically 
remaindermen  under  the  common  law,  or  not. 
In  re  Leask,  90  N.  E.  652,  654,  197  N.  Y.  193, 
27  L.  R,  A.  (N.  S.)  1158, 134  Am.'  St  Rep.  866, 
18  Ann.  €as.  516. 
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BEMAINIKO 

See  Balance  Remaining ;  Estate  Remain- 
ing; Money  Remaining;  Then  Re- 
maining. 

Where  testator  devised  certain  real  es- 
tate in  trust,  and  provided  that,  if  his  grand- 
son should  die,  the  trust  should  be  discharg- 
ed, and  the  real  estate  become  the  property  of 
"the  remaining  children"  of  my  deceased  son 
jointly,  the  term  "remaining"  is  equivalent 
to  "other,"  and  not  to  the  "then  surviving," 
children,  and  does  not  make  the  interest  of 
each  of  the  granddaughters  contingenL 
Smith  V.  Myers,  61  Ati.  573,  212  Pa.  51. 

Testator  gave  his  wife  his  estate  during 
her  life  to  be  used  according  to  her  desire, 
and  the  will  provided  that  after  her  death 
the  property  remaining  should  be  divided 
among  his  brothers  and  sisters.  Held,  that 
the  phrase  "property  remaining"  amounted  to 
a  plain  implication  that  the  corpus  of  the 
estate  was  likely  to  be  diminished  during  her 
life  and  tended  to  show  an  intention  that  she 
should  have  a  right  to  dispose  of  the  property 
and  use  the  proceeds  as  she  might  desire. 
McGuire  ▼.  Gallagher,  58  Atl.  445,  446,  d9 
Me.  334. 

REMATlflMO  ASSETS 

A  final  adjudication  in  receivership  pro- 
ceedings, after  provisions  made  for  interest 
and  attorney's  fees,  adjudged  that  the  bal- 
ance remaining  due  on  the  principal  due  an 
intervening  creditor  should  be  a  charge  on 
the  general  fund,  and  that  the  creditor  should 
be  entitled  to  share  as  an  unsecured  creditor 
in  the  remaining  assets.  There  was  then  in 
the  hands  of  the  receiver  a  fund  represent- 
ing the  net  assets  derived  by  him  from  his 
operation  of  the  corporation's  property  which 
had  come  into  his  hands,  and  also  a  fund 
derived  by  him  from  the  proceeds  of  the  prop- 
erty of  the  company.  Thereafter  a  final  de- 
cree of  distribution  awarded  to  such  creditor 
a  share  in  the  general  fund  and  in  the  re- 
maining assets,  but  denied  to  it  any  share  in 
the  net  earnings  fund.  Held,  that,  in  view 
of  Rev.  St.  1895.  art  1490,  providing  that  all 
claims  against  any  corporation  at  the  time 
of  the  appointment  of  a  receiver,  shall  be 
paid  out  of  the  earnings  of  such  corporation 
while  in  the  hands  of  a  receiver  to  the  ex- 
clusion of  mortgage  action,  the  *' remain  ins; 
assets"  did  not  include  the  net  earnings  fond. 
First  Nat  Bank  v.  J.  I.  Campbell  Ou.  ,('lex.) 
133  S.  W.  311,  312. 

REMAINING  IN  A  PLACE 

Under  Pen.  Code  1895,  art  388f,  as  add- 
ed by  Acts  30th  Leg.  p.  109,  providing  that  if 
any  person  shall  go  into  and  remain  in  any 
gambling  house,  or  shall  remain  in  any  place 
where  prohibited  games  are  being  played, 
etc.,  and  further  providing  that  by  "gambling 
bouse"  and  "gaming  house"  is  meant  any 
place  where  people  resort  for  the  purpose  of 
gaming,   a  person  remaining   in  a  private 


dwelling  house,  not  shown  to  be  a  place  fre- 
quented for  the  purpose  of  gaming,  while  a 
prohibited  game  was  being  played  therein,  is 
guilty  of  no  offense,  since  "remaining  in  a 
place,"  etc.,  means  in  a  place  where  gaming 
Ls  being  conducted  in  a  sense  continuously. 
Walters  v.  State,  125  S.  W.  11,  58  Tex.  Cr.  R. 
240. 

REMAINING  LIVING  HEIRS 

The  words  "remaining  living  heirs"  as 
used  in  a  will  providing  that,  in  case  of  the 
death  of  either  one  of  four  children,  the 
property  willed  to  either  of  them  was  to  be 
equally  divided  to  the  remaining  living  heirs 
of  testator,  mean  his  surviving  children  and 
the  children  of  any  such  child  deceased.  In 
re  Harrington's  Will,  125  N.  W.  986,  991,  142 
Wis.  447. 

REMANIT 

"Remanit"  Is  a  product  obtained  by  car- 
bonizing silk  rags.  It  is  a  nonconductor  of 
heat  snd  generally  used  as  a  wrapping  or 
covering  for  steam  pipes  or  boilers.  It  is  a 
manufacture  of  silk  within  the  meaning  of 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
L,  par.i691  (30  Stat  187).  Frank  v.  United 
States,  143  Fed.  702,  703. 

REMEDY 

See  Appropriate  Remedy;  Common-Law 
Remedy;  Cumulative  Remedy;  Do- 
mestic Remedy;  Household'  Reme- 
dies; Inadequacy  of  Remedy  at  Law; 
Legal  Remedy;  Personal  Remedy; 
Plain,  Speedy  and  Adequate  Remedy; 
Provisional  Remedy ;  Speedy  and  Ade- 
quate Remedy;  Speedy  Remedy;  Stat- 
utory Remedy. 

Election  of  remedy,  see  BHectlon. 

Other  remedy,  see  Other. 

"Remedy"  signifies  the  judicial  means 
for  enforcing  a  right  or  redressing  a  wrong. 
Walters  v.  City  of  Ottawa,  88  N.  E.  651,  654, 
240  111.  259. 

The  term  "remedy,**  within  Rev.  St  §  79, 
providing  that,  when  the  repeal  or  amend- 
ment relates  to  the  remedy,  it  shall  not  affect 
pending  actions,  unless  so  expressed,  is  the 
means  employed  to  enforce  a  right  or  re- 
dress an  injury ;  that  is,  the  legal  mode  for 
enforcing  a  right  or  redressing  or  preventing 
a  wrong.  To  illustrate:  We  speak  of  the 
remedy  for  nonfulfillment  of  contract  as  an 
action,  under  the  old  practice,  in  assumpsit 
covenant,  debt  or  detinue,  or  in  tort,  if  the 
injury  Is  to  the  individual,  and  the  like,  and 
under  the  Code,  the  civil  action,  embracing 
all  of  these,  while  in  criminal  prosecutions 
the  remedy  Is  by  indictment  or  information, 
or  in  some  minor  offenses  by  complaint  be- 
fore a  magistrate.  State  v.  Barlow,  71  N.  E. 
726,  728,  70  Ohio  St  363. 
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In  Act  Feb.  4,  1887,  c.  104,  (  22,  24  Stat 
387,  providing  that  nothing  in  this  act  shall 
In  any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute  but  the 
provisions  of  this  act  are  in  addition  to  such 
remedies,  the  term  ''remedies"  includes  the 
necessary  courts  or  tribunals,  and,  where  a 
carrier  in  violation  of  the  common  law  has 
charged  and  collected  from  a  shipper  an  ex- 
orbitant freight  rate,  the  shipper  had  a  right 
under  the  common  law  to  seek  relief  In  a 
state  court.  Abilene  Cotton  Oil  Co.  v.  Tex- 
as &  P.  R.  Co.,  85  S.  W.  1052,  1055,  38  Tex. 
Civ.  App.  366. 

Where,  in  an  action  on  an  accident  bene- 
fit certificate  stipulating  that  insurer  should 
not  be  liable  for  death  resulting  from  surgi- 
cal treatment,  the  evidence  showed  that  in- 
sured died  while  chloroform  was  being  admin- 
istered preparatory  to  an  operation,  and  an 
attending  physician  testified  that  the  proxi- 
mate cause  of  death  was  acute  dilatation  of 
the  heart  immediately  caused  by  the  chloro- 
form, and  that  insured's  diseased  condition 
did  not  contribute  to  his  death,  the  jury 
could  find  that  surgical  treatment  did  not  In- 
clude the  administering  of  chloroform ;  "sur- 
gery" being  defined  ias  the  branch  of  the  heal- 
ing art  that  relates  to  external  Injuries,  de- 
formities, and  other  morbid  conditions  to  be 
remedied  directly  by  manual  operations, 
''surgical"  being  defined  as  being  of  or  per- 
taining to  surgery,  "treatment"  meaning  the 
act  or  manner  of  treating,  "remedy"  being  de- 
fined as  something  used  for  the  cure  or  relief 
of  bodily  disease,  and  "surgical  treatment" 
meaning  treating  a  disease  by  means  of  sur- 
gery. Belle  V.  Travelers'  Protective  Ass'n  of 
America,  135  S.  W.  497,  502,  155  Mo.  App. 
629. 

Cause  of  aotion  dlvtinsuislied 

See  Cause  of  Action. 

JLm  right 

•The  ideas  of  'right*  and  'remedy*  are  in- 
separable. Want  of  right  and  want  of  reme- 
dy are  the  same  thing."  Blaicemore  v.  Coop- 
er, 106  N.  W.  666,  569,  15  N.  D.  5  (quoting  and 
adopting  Edwards  v.  Kearzey,  96  U.  S.  595, 
24  li.  £d.  798). 

As  right  of  intervention 

The  right  of  Intervention  given  to  a 
claimant  is  a  statutory  "remedy  at  law"  and 
subject  to  the  constitutional  guaranty  of  a 
Jury  trial.  Hubbard  v.  Lambum,  75  N.  E. 
707,  709,  189  Mass.  296. 


A  Judgment  finding  defendants  in  a  pend- 
ing suit  In  equity  guilty  of  contempt  of  its 
authority  in  violating  an  interlocutory  in- 
junction previously  granted  in  a  suit  for 
the  benefit  of  the  complainant,  and  ordering 
the  payment  of  specified  fines,  three  fourths 
of  which  when'  paid  should  go  to  the  com- 
plainant "as  Gomp^osation  in  part  for  the 


expaoses  Incurred  in  prosecuting  these. con- 
tempt prooeedlngSy**  is  punitive  instead  ot 
"remedial,"  and  reviewable  on  writ  of  error 
without  awaiting  a  final  decree  in  the  suit 
in  equity.  In  re  Merchants'  Stock  &  Grain 
Co.,  32  Sup.  Ct.  339,  340,  223  U.  S.  639,  56  L. 
Ed.  584. 

BEBCEDIAL  CASES 

"Remedial  cases,"  as  used  in  the  Minne- 
sota Constitution  conferring  original  Juris- 
diction on  the  Supreme  Court  in  such  reme- 
dial cases  as  may  be  prescribed  by  law,  in- 
cludes only  such  cases  in  which  summary 
remedy  is  afforded  by  extraordinary,  writs. 
In  re  Lauritsen,  109  N.  W.  404,  408^  99  Minn. 
520. 

The  cases  intended  by  the  term  "remedi- 
al cases"  are  those  where  the  remedy  is  af- 
forded summarily,  through  certain  extraor- 
dinary writs,  such  as  prohibition,  manda- 
mus, certiorari,  and  quo  warranto.  Any 
greater  or  less  extensive  meaning  could  hard- 
ly be  given  to  the  term  without  making  it  so 
indefinite  as  to  make  it  difficult  to  say  what 
it  means.  State  v.  St.  Paul  S.  C.  R.  Co.,  US 
N.  W.  245,  246,  35  Minn.  222,  223. 

REMEDIAIi  LAW 

Substantive  law  is  that  part  of  the  law 
which  creates,  defines,  and  regulates  rights 
as  opposed  to  adjective  or  remedial  law, 
which  prescribes  the  method  of  enforcing 
rights  or  obtaining  redress  for  their  invasion. 
Mix  V.  Board  of  Com*rs  of  Nez  Perce  County, 
112  Pac.  215,  220,  IS  Idaho,  695,  32  L.  R.  A. 
(N.  S.)  534. 

REMEBIAI.  STATUTE 

The  word  "remedial,"  as  applied  to  stat- 
utes, is  commonly  given  an  extended  mean- 
ing and  made  to  include  all  such  as  are  en- 
acted from  time  to  time  to  supply  the  defects 
of  the  existing  law,  whether  arising  from 
inevitable  imperfections  of  human  legisla- 
tion, from  change  of  circumstances,  from 
mistake,  or  from  any  other  cause,  but  it  was 
not  so  used  in  Minnesota  Constitution  giving 
to  the  Supreme  Court  original  Jurisdiction  in 
such  "remedial"  cases  as  may  be  prescribed 
by  law,  but,  as  so  used,  included  only  those 
cases  In  which  the  remedy  Is  afforded  sum- 
marily in  extraordinary  writs  as  in  man- 
damus, quo  warranto,  and  habeas  corpus. 
In  re  Lauritsen,  109  N.  W.  404,  408,  99  Minn. 
520. 

The  legislation  providing  for  assessment 
and  all  other  tax  proceedings,  though  not 
"remedial"  in  the  ordinary  sense  of  the  term, 
is  purely  so  as  between  the  state,  on  the 
one  hand,  and  the  persons  and  property  sub- 
ject to  taxation,  on  the  other.  Webb  v.  Rit- 
ter,  54  S.  E.  484,  493,  60  W.  Va.  193. 

REMISE 

The  words  "remise,"  "release,"  and  "quit- 
claim" each  mean  to  discharge.  Sherman 
V.  Sherman,  122  N.  W.  439,  443,  23  S.  J>.  486. 
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"Remise**  means  to  release  a  claim  to, 
remise,  or  snrrender  by  deed,  and  It  would 
appear  that  the  words  "remise/*  "release," 
and  "quitclaim"  are  interchangeable.  Ban- 
nard  v.  Duncan,  112  N.  W.  853,  355,  79  Neb. 
189,  126  Am.  St  Rep.  661. 

REMISE  AND  FOREVER  DISCHARGE 

See    Release,  Remise,  and  Forever  Dis- 
charge. 

REMISSION 

• 

A  party  in  Justice's  court  may  remit  a 
part  of  his  demand  so  as  to  bring  it  within 
the  jurisdiction  of  the  justice,  but  the  remis- 
sion must  be  absolute  for  all  demands  in 
excess  of  the  Jurisdiction,  for  "remission" 
Implies  forgiveness,  and  means  a  volun- 
tary relinquishment  of  a  claim  or  a  part 
thereof  by  one  capable  of  asserting  it,  and 
does  not  refer  to  the  extinguishment  of  a 
debt  by  agreement  of  the  parties,  or  by  Judg- 
ment of  the  court.  Kilgore  Lumber  Go.  v. 
Thomas  &  Hammonds,  128  S.  W.  62,  64,  95 
Ark.  43. 

REMITTITUR 

The  word  "remittitur,"  used  in  Supreme 
Court  rule  34  (78  Pac.  xlii),  providing  that, 
when  a  Judgment  of  a  District  Court  of  Ap- 
peal becomes  final  therein,  the  remittitur 
shall  not  be  issued  until  after  the  lapse  of 
30  days  thereafter,  unless  otherwise  ordered, 
designates  the  Judgment  of  the  appellate 
tribunal  which  is  authenticated  to  the  court 
from  which  the  appeal  is  taken,  and  corre- 
sponds to  "mandate,"  used  in  the  practice  of 
the  United  States  Supreme  Court.  In  re 
Smith,  83  Pac.  167,  169,  2  Cal.  App.  158. 

REMITTITim  OF  RECORD 

At  common  law  "remittitur  of  record" 
was  a  writ  by  which  an  appellate  court 
handed  back  Jurisdiction  to  the  trial  court. 
Donnell  v.  Wright,  97  S.  W.  928,  931,  199 
Ma  304. 

REMODELING 

The  words  "repairing"  and  "remodeling" 
are  not  synonymous  or  included  within  the 
meaning  of  the  word  "building,"  within  an 
ordinance  prohibiting  the  erection  of  a 
wooden  building  within  the  fire  limits.  City 
of  MayvlUe  v.  Roslug,  123  N.  W.  393,  395,  19 
N,  D.  98. 

REMONSTRANCE 

As  pleading,  see  Pleading, 

REMOTE— REMOTENESS 

See  Too  Kemote. 

The  words  "proximate"  and  "Immedi- 
ate" are  synonymus,  and  are  each  the  an- 


tonym of  ''remote."  Herke  v.  St  Louis  ft  S. 
F.  R.  Co.,  125  S.  W.  822,  823,  141  Mo.  App. 
613. 

The  camp  at  Los  Quemados  of  the  main 
body  of  United  States  troops  in  the  vicinity 
of  Havana,  situated  about  6  or  8  miles  from 
that  city,  and  about  2^  miles  from  the  beach 
of  Marianao,  and  connected  with  both  points 
by  rail,  is  not  "situated  in  the  interior  of 
the  island,"  within  the  meaning  of  an  agree- 
ment on  the  part  of  the  United  States  to  take 
the  fresh  beef  needed  at  posts  or  camps  so 
situated,  made  pursuant  to  advertisements 
for  proposals,  in  which  the  phrases  "posts 
remote  from  the  seacoast"  and  "posts  and 
camps  in  the  interior  of  the  island"  were 
used  as  synonymous.  Simpson  v.  United 
States,  26  Sup.  Ct  54,  199  U.  S.  397,  50  L. 
Ed.  245. 

"Remoteness,**  as  applied  to  evidence,  is 
a  term  which  has  regard  for  other  factors 
than  mere  lapse  of  time,  even  where  it  is  a 
factor,  as  it  often  is  not.  The  essence  of  re- 
moteness is  such  a  want  of  open  and  visible 
connection  between  the  evidentiary  and  prin- 
cipal facts  that,  all  things  considered,  the 
former  is  not  worthy  or  safe  to  be  admitted 
in  proof  of  the  latter.  Generally  speaking, 
the  question  of  remoteness,  as  Justifying  the 
exclusion  of  evidence,  must  depend  upon  all 
the  considerations,  including  time,  the  char- 
acter of  the  evidence,  and  all  the  surround- 
ing circumstances  which,  in  the  opinion  of 
the  court,  ought  to  have  a  bearing  upon  Its 
worthiness  to  be  brought  into  the  considera- 
tion and  determination  of  the  matter  in  con- 
tention. State  V.  Kelly,  5S  Atl.  705,  706,  77 
Conn.  266. 

REMOTE  OAtTSE 

"The  'remote  cause*  is  that  cause  which 
some  independent  force  merely  took  advan- 
tage of  to  accomplish  something  not  the  prob- 
able or  natural  effect  thereof."  Atchison,  T. 
&  S.  P.  Ry.  Co.  V.  Dickens,  103  S.  W.  750, 
755,  7  Ind.  T.  16  (quoting  and  adopting  the 
definition  in  Goodlander  Mill  Co.  v.  Standard 
Oil  Co.,  63  Fed.  405,  11  C.  C.  A.  263,  27  L.  R. 
A.  583). 

"Remote  cause,**  as  used  in  the  law  of 
negligence,  means  the  improbable  cause,  or 
cause  which  was  not  the  efficient  cause,  of 
the  injury.  Davis  v.  Mercer  Lumber  Co.,  73 
N.  E.  900,  903,  164  Ind.  413. 

By  "remote  cause"  is  intended  that 
which  may  have  happened  and  yet  no  injury 
have  occurred,  notwithstanding  that  no  in- 
Jury  could  have  occurred  if  it  tiad  not  hap- 
pened. Claypool  V.  Wigmore,  71  N.  B.  509, 
510,  34  Ind.  App.  35  (citing  Baltimore  &  O. 
R.  Co.  V.  Trainer,  33  Md.  542). 

Where,  in  the  sequence  of  events  between 
an  original  default  and  a  final  injury,  an  en- 
tirely independent  and  unrelated  cause  inter- 
venes which  is  of  itself  suflBicient  to  stand  as 
the  cause  of  the  mischief,  the  second  cause 
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la  ordinarily  regarded  as  the  ''proximate 
cause"  and  the  other  as  the  "remote  cause." 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Calhoun,  29 
Sup.  Ct  321,  323,  213  U.  S.  1,  53  L.  Ed.  671 
(citing  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  74 
U.  S.  [7  Wall.]  44,  52,  19  L.  Ed.  65,  67). 

If  two  distinct  causes  are  successive 
and  unrelated  in  their  operation,  one  of 
them  must  be  the  "proximate  cause"  and  the 
other  the  "remote  cause,"  and  in  such  case 
the  law  regards  the  proximate  cause  as  the 
efficient  cause  and  disregards  the  remote.  St. 
Louis  &  S.  F.  R.  Co.  V.  Justice,  101  Pac.  469, 
473,  80  Kan.  10  (quoting  Herr  v.  City  of 
Lebanon,  24  Atl.  207,  149  Pa.  222,  16  L.  R.  A. 
106,  34  Am.  St  Rep.  603). 

In  a  case  where  two  distinct,  successive, 
causes,  wholly  unrelated  in  operation,  con- 
tribute toward  the  production  of  an  accident, 
resulting  in  Injury  and  damage,  one  of  such 
causes  must  be  the  proximate  and  the  other 
the  "remote  cause"  of  the  injury.  A  prior 
and  "remote  cause"  cannot  be  made  the 
basis  of  an  action  for  the  recovery  of  dam- 
ages if  such  "remote  cause"  did  nothing  more 
than  furnish  the  action  or  give  rise  to  the 
action  by  which  the  injury  was  made  pos- 
sible, if  there  intervened  hetween  such  prior 
and  remote  cause  and  the  injury  a  distinct, 
successive,  unrelated,  and  efficient  cause  of 
the  injury.  A  farmer  who  had  driven  a 
team  of  11  year  old  horses  17  miles  hitched 
one  of  them,  as  he  had  been  frequently  in  the 
habit  of  doing,  to  a  hitching  rail  in  front  of 
a  store,  and  was  engaged  In  unloading  his 
wagon,  going  back  and  forth  for  this  purpose 
but  a  short  distance.  The  halter  with 
which  the  horse  was  hitched  was  apparently 
in  good  condition,  and  no  defect  therein  was 
shown.  While  the  team  was  standing  quiet- 
ly, a  boy,  in  turning  over  the  hitching  rail 
near  the  head  of  the  team,  struck  the  nose 
of  the  one  hitched  with  his  foot,  which  fright- 
ened the  team  and  caused  them  to  break 
loose,  by  breaking  the  halter,  and  run  away, 
causing  damage.  Held,  that  the  striking 
of  the  horse  by  the  boy  was  the  "proximate 
cause"  of  the  accident.  Stephenson  v.  Cor- 
der,  80  Pac.  938,  940,  71  Kan.  475,  69  Ia  R.  A. 
246,  114  Am.  St.  Rep.  500  (quoting  and  adopt- 
ing Missouri  Pac.  Ry.  Co.  v.  Columbia,  69 
Pac.  338,  65  Kan.  390,  58  L.  R.  A.  399). 

A  "remote  cause"  Is  one  which  is  in- 
conclusive In  reasoning,  because  from  it  no 
certain  conclusion  can  be  legitimately  drawTi. 
In  other  words,  a  remote  cause  is  a  cause  the 
connection  between  which  and  the  effect  Is 
uncertain,  vague,  and  indeterminate.  It  does 
not  contain  in  itself  the  element  of  necessity 
between  it  and  its  effect  From  the  remote 
cause  the  effect  does  not  necessarily  flow,  and 
it  is  this  idea  of  necessity — ^the  necessary 
connection  between  the  cause  and  the  effect 
— that  is  the  prime  distinction  between  prox- 
imate and  a  remote  cause.  Though  the  ex- 
istence of  a  remote  cause  Is  necessary  for 
the  existence  of  the  effect  (for  unless  there 


I  has  been  a  remote  cause,  there  can  be  no  ef- 
fect), still  the  existence  of  the  remote  cause 
does  not  liecessarily  imply  the  existence  of 
the  effect.  The  remote  cause  being  given,  the 
effect  may  or  may  not  follow.  Mc€k)veni 
v.  Degnon-McLean  Contracting  Co.,  105  N. 
Y.  Supp.  408,  410,  120  App.  Div.  524  (citing 
4  Am.  Law  Rev.  201,  203;  Laidlaw  v.  Sage, 
52  N.  B.  679,  158  N.  Y.  73,  99,  44  L.  R.  A. 
216). 

An  injury  which  could  not  have  been 
foreseen  nor  reasonably  anticipated  as  the 
probable  result  of  an  act  of  negligence  is  not 
actionable,  and  such  an  act  is  either  the  "re- 
mote cause"  or  no  cause  whatever  of  the  in- 
Jury.  An  injury  that  results  from  an  act  of 
negligence,  but  that  could  not  have  been  fore- 
seen or  reasonably  anticipated  as  its  proba- 
ble consequence,  or  that  would  not  have  re- 
sulted from  it  had  not  the  interposition  of 
some  new  and  independent  cause  interrupted 
the  natural  sequence  of  events,  turned  aside 
their  course,  and  produced  it,  is  not  actiona- 
ble. Such  an  act  of  negligence  is  the  "re- 
mote" and  the  independent  intervening  cause 
is  the  "proximate"  cause  of  the  injury. 
Brubaker  v.  Kansas  City  Electric  Light 
Co.,  110  S.  W.  12,  14,  130  Mo.  App.  439  (quot- 
ing Cote  V.  German  Savings  &  Loan  Society, 
124  Fed.  114,  59  C.  C.  A.  595,  63  L.  R.  A.  416). 

Where  a  miner  was  overcome  by  gas  and 
while  unconscious  was  found  by  a  searching 
party  and  taken  to  the  surface  on  the  elevator 
cage  which  was  5%  feet  square,  two  sides 
being  Inclosed  and  two  open,  and  one  of  his 
feet  projecting  beyond  an  open  side  of  the 
cage,  was  caught  by  the  timbers  of  the  shaft 
and  his  leg  broken,  the  negligence  of  the 
employer  in  permitting  a  dangerous  quantity 
of  gas  in  the  mine,  if  conceded,  while  a  "re- 
mote" was  not  the  proximate  cause  of  the 
Injury  which  was  the  negligence  of  those  plac- 
ing him  on  the  cage,  so  that,  under  the  rule 
that  one  negligent  is  responsible  only  for 
such  consequences  as  would  naturally  and 
probably  result  and  as  should  reasonably 
have  been  foreseen,  the  employer  was  not 
liable.  Teis  v.  Smuggler  Min.  Co.,  158  Fed. 
260,  264,  267,  85  C.  C.  A.  478,  15  L.  R.  A.  (N. 
S.)  803  (citing  and  adopting  Hoag  v.  Lake 
Shore  &  M.  S.  R.  Co.,  85  Pa.  293,  27  Am. 
Rep.  653:   South-Side  Pass.  Ry.  Co.  v.  Trich, 

II  Atl.  627,  117  Pa.  390,  2  Am.  St.  Rep.  672 ; 
S'one  V.  Boston  &  A.  R.  Co.,  51  N.  E.  1,  171 
Mass.  536,  41  L.  R.  A.  794 ;  Gibson  v.  Inter- 
national Trust  Co.,  ^58  N.  E.  278,  177  Mass. 
100,  52  L.  R.  A.  928*;  Milwaukee  &  St  P.  R. 
Co.  V.  Kellogg,  94  U.  S.  469,  475,  24  L.  Ed.  256; 
iEtna  Ins.  Co.  v.  Boon,  95  U.  S.  117,  130,  24 
L.  Ed.  395;  Scheffer  v.  Washington  City,  V. 
M.  &  G.  S.  R.  Co.,  105  U.  S.  249,  26  L.  Ed. 
1070;  Chicago,  St  P.,  M.  &  O.  Ry.  Co.  v.  Elli- 
ott, 55  Fed.  949,  5  O.  C.  A.  347,  20  L.  R.  A. 
582:  Cole  v.  German  Savings  &  Loan  Soc, 
124  Fed.  113,  59  C.  C.  A.  593,  63  L.  R.  A.  416). 
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REMOTE  BAMAGES 

''Proximate  damages"  as  a  result  of  an 
unlawful  act  are  those  which  are  the  natural 
and  not  **remote'*  consequence  of  such  act 
If,  on  the  contrary,  the  damages  complained 
of  would  not  naturally  and  usually  flow  from 
the  negligent  act,  but  were  brought  about  by 
some  unforeseen  casualty,  they  are  "remote." 
Loulseau  v.  Arp,  114  N.  W.  701,  703,  21  S. 
D.  566,  14  L.  R.  A.  (N.  S.)  855,  130  Am.  St 
Rep.  741  (quoting  and  adopting  definition  In 
13  Cyc.  p.  25). 

REMOTE  PROFITS 

In  an  action  for  breach  of  contract, 
"profits"  are  usually  considered  too  "remote" 
when  not  the'  Immediate  fruits  of  the  princi- 
pal contract,  but  dependent  on  collateral  en- 
gagements not  brought  to  the  notice  of  the 
contracting  parties.  Dlckerson  v.  Finley,  48 
South.  548,  552,  158  Ala.  149. 

REMOVE— REMOVAL 

See  Cut  and  Remove. 

An  attachment  provided  for  by  Code  Civ. 
Proc.  f  3160  (3),  on  affidavit  that  defendant 
hasr  "removed"  or  Is  about  to  remove  prop- 
erty from  the  state  with  Intent  to  defraud  his 
creditors.  Is  not  authorized  by  an  affidavit 
showing  that  defendant  is  in  custody  in  de- 
fault of  $2,000  'bail,  and  merely  suggesting 
that  he  may  at  any  time  be  discharged,  and 
that  In  su(^  case  he  will  leave  the  state  for 
the  purpose  of  defrauding  plalntltf.  Toccl 
V.  Glanvecchlo,  95  N.  Y.  Supp.  583,  48  Misc. 
Rep.  351. 

As  eliange  of  residence 

Where  one  Is  not  a  resident  of  the  state 
but  is  passing  through  the  same  with  his 
goods,  an  attachment  may  Issue  against  him, 
on  the  ground  **that  he  Is  actually  'removing 
out  of  the  county' "  In  which  he  may  then  be 
found.  Johnson  v.  Lowry,  47  Ga.  560,  561, 
562,  15  Am.  Rep.  655. 

A  resident  of  Iowa  came  to  Montana  in 
the  summer  of  1907,  to  make  his  home  there. 
He  engaged  in  business  therein,  and  filed  on 
a  homestead.  He  returned  to  Iowa  to  ar- 
range his  atfairs  there,  and  brought  his  fam- 
ily to  Montana  after  November,  1907.  Held 
that,  under  Rev.  Codes,  §  481,  Rule  9,  provid- 
ing that  a  change  of  residence  can  only  be 
made  by  the  act  of  removal,  Joined  with  the 
Intent  to  remain  in  another  state,  etc.,  he  was 
a  qualified  voter  at  the  November,  1908,  elec- 
tion; "removal"  meaning  the  act  of  chang- 
ing a  former  home  to  a  new  home.  Carwlle 
V.  Jones,  101  Pac.  153,  159,  38  Mont.  590. 

Same-^ermaiieiit  absence 

Rev.  St  1899,  §{  4570,  4628,  4637,  author- 
ize and  contemplate  the  appointment  of  non- 
residents as  executors.  Section  4622  pro- 
vides for  the  suspension  of  the  powers  of  an 
executor  when  the  judge  has  reason  to  be- 
lieve that  he  has. permanently  removed  from 


the  state,  and  section  4623  provides  that  Iff 
upon  the  hearing,  the  court  Is  satisfied  that 
there  exists  cause  for  his  removal,  hi^  let- 
ters must  be  revoked.  Held,  that  where  a 
nonresident  is  appointed  as  executor,  and 
personally  submits  himself  to  the  Jurisdiction 
of  the  court  arid  personally  conducts  the  set- 
tlement of  the  estate,  he  cannot  be  removed 
from  office  on  the  ground  of  his  nonresidenee 
unless  he  subsequently  permanently  "re- 
moves" from  the  s^ate,  in  the  sense  of  per- 
manently absenting  himself  from  the  place 
where  the  business  of  his  trust  Is  transacted, 
or  withdrawing  himself  beyond  the  process 
of  the  court.  Hecht  v.  Carey,  78  tac.  705, 
706,  13  Wyo.  154,  110  Am.  St.  Rep.  981. 

As  discliarge  from  office,  position,    or 
trust 

A  recall  Is  a  method  of  removal  of  offi- 
cers, within  Dallas  city  charter,  providius 
that  elective  officers  may  be  ''removed"  in  a 
manner  therein  provided.  Bonner  v.  Belster- 
llng,  138  S.  W.  571,  573,  101  Tex.  432. 

An  assignment  to  a  lower  position  In  the 
same  service  under  the  classified  service  and 
at  a  lower  rate  of  compensation  is  a  "re- 
moval" from  the  position  formerly  held. 
Waters  v.  City  of  New  York,  88  N.  Y.  Supp. 
238,  241,  43  Misc.  Rep.  154  (citing  People  ex 
rel.  Callahan  v.  Board  of  Education,  79  N. 
Y.  Supp.  624,  78  App.  Dlv.  501j. 

The  word  "removal,"  as  used  In  an  or- 
der of  court  removing  a  defendant  from  of- 
fice on  the  filing  of  an  Indictment  against 
him  under  an  act  according  to  which,  and  a 
constitutional  provision,  he  should  then  only 
be  suspended,  removal  following  on  convic- 
tion should  be  const nied  as  one  of  suspen- 
sion ;  defendant  not  being  prejudiced,  he  be- 
ing thereafter  convicted.  Howard  t.  State, 
82  S.  W.  202,  72  Ark.  600. 

The  words  ''removal"  and  "discharge** 
are  used  Indiscriminately  In  the  statute  to 
designate  orders  of  court  which  have  the 
effect  of  simply  removing  guardians,  execu- 
tors, etc.,  from  office  without  exoneratins 
them  from  liability  to  account  Code  Civ. 
Proc.  f  1805,  requiring  action  on  a  guard- 
ian's bond  to  be  commenced  within  three 
years  from  the  "discharge  or  removal"  of 
the  guardian,  applies  to  an  action  after  a 
final  order  of  the  court  removing  or  discharg- 
ing the  guardian,  and  does  not  include  ter- 
mination of  the  guardianship  by  the  ward  at- 
taining majority.  Cook  v.  Ceas,  77  Pac.  65, 
68,  143  Cal.  221. 

The  civil  service  act  of  1908  (P.  L.  1908, 
p.  235),  providing  that  officers  and  employes 
of  any  municipality  adopting  the  act  shall 
continue  to  hold  their  offices  or  employmentH 
and  shall  not  be  removed  therefrom  except 
after  a  written  statement  of  the  reason  for 
removal,  etc.,  and  requiring  the  civil  service 
commission  to  arrange  offices  and  employ- 
ments in  the  classified  service  in  classes,  etc., 
refers  only  to  officers  whose  terms  of  office 
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are  not  fixed  by  law,  and  it  does  not  extend 
the  term  of  an  office  preriously  fixed  by  leg- 
islative act;  the  word  **femOvar'  applying 
to  one  whose  term  is  indefinite,  and  not  nat- 
urally connoting  the  case  of  an  officer  whose 
statutory  term  has  actually  expired.  Mc- 
Kenzie  v.  Elliott,  72  Atl.  47,  48,  77  N.  J.  Law, 
43. 

**A  case  of  'removal  for  just  cause'  im- 
plies some  misconduct  upon  the  part  of  the 
officer,  or  imputes  to  him  some  violation  of 
the  law.  Under  such  circumstances,  it  Is 
necessary  that  the  charges  against  him  shall 
be  based  upon  some  refusal  to  obey  or  inten- 
tion to  violate  the  law  prescribing  his  duties. 
There  are  often  such  penalties  attached  to 
proceedings  for  the  removal  of  officers  'for 
cause  shown'  that  they  are  and  should  be 
carefully  guarded  from  abuse;  but,  as  to 
the  right  to  the  office  as  against  the  people, 
it  is  a  well-recognized  rule  that  the  agency 
may  be  terminated  at  any  time  by  the  sov- 
ereign power  without  reason  given."  Goo3 
v.  Common  Council  of  City  of  San  Diego,  90 
Pac.  44,  46,  5  Cal.  App.  265  (citing  Croly  v. 
Board  of  Trustees  of  City  of  Sacramento,  51 
Pac.  323,  119  Cal.  234,  and  In  re  Carter,  74 
Pac.  997,  141  Cal.  319). 

Under  Const  art  12,  §  8,  conferring  on 
the  Governor  power  to  remove  officers  of 
charitable  and  penal  Institutions,  and  article 
4,  {  22,  authorizing  the  Governor  to  suspend 
an  officer  indicted  for  embezzlement,  and  Cr. 
Code  1902,  H  881,  388,  889,  410,  providing  for 
the  removal  by  the  Governor  of  local  officers 
conricted  of  specific  misconduct,  and  provid- 
ing for  the  dismissal  from  office  of  any  mag- 
istrate convicted  of  neglecting  to  pay  over 
finee,  and  Civ.  Code  1902,  §|  625,  982,  author- 
izing the  Governor  to  remove  for  cause  any 
officer  appointed  by  him  to  fill  a  vacancy,  and 
authorizing  the  Governor  to  suspend  mag- 
istrates for  incapacity,  misconduct,  or  neglect 
of  duty,  etc.,  the  Governor  has  no  power  to 
remove  magistrates  serving  for  a  full  term 
except  after  trial  and  conviction,  as  provided 
by  the  Constitution  and  the  statutes,  but  be 
may  suspend  any  magistrate  when  a  showing 
has  been  made  to  him  by  affidavit  that  the 
magistrate  is  probably  guilty  of  embezzle- 
ment and  a  true  bill  has  been  found,  and  he 
may  suspend  for  incapacity,  misconduct,  or 
neglect  of  duty,  but  submit  the  suspension 
to  the  Senate  for  approval  or  disapproval, 
and  an  attempt  of  the  (Jovernor  to  remove 
a  magistrate  without  indictment  and  con- 
viction is  without  effect  as  a  removal.  A 
**suKpen.sion"  is  the  mere  temporary  with- 
drawal of  the  power  to  exercise  the  duties  of 
an  office,  while  a  "removal"  Is  a  complete  dep- 
rivation of  official  tenure.  McDowell  v. 
Burnett,  75  S,  E.  873,  877,  92  S.  C.  469. 

The  "removal"  of  a  receiver  means  sim- 
ply a  change  in  the  personnel  of  the  receiver- 
ship  which   continues   unaffected.    Rlpy    t. 


Redwater  Lumber  Co.,  108  S.  W.  474,  478, 
48  Tex.  Civ.  App.  311. 

The  term  "remove,"  as  applied  to  a  re- 
ceiver, means  simply  a  change  in  the  person- 
nel of  the  relationship.  The  receivership  it- 
self continuing  unaffected.  The  effect  of 
such  removal  is  only  to  substitute  on^  per- 
son for  another  in  the  office,  and  the  cause 
of  the  removal  1b  some  personal  objection  to 
the  receiver.  It  is  thus  distinguished  from 
a  discharge,  which  relates  to  the  termination 
of  the  receivership,  and  is  asked  and  ordered 
for  the  reason  that  because  of  the  state  of 
the  suit  there  Is  not  any  longer  any  necessity 
for  continuing  the  receiver.  Pagett  v.  Brooks* 
37  South.  263,  264,  140  Ala.  257. 

Under  a  city  charter  providing  that 
teachers  In  their  first  or  second  year  should 
be  classified  as  probatlonarj-,  and  might  be 
dropped  on  the  adverse  report  of  the  classifi- 
cation committee,  and  that  teachers  who  have 
^een  assigned  for  more  than  two  years,  other 
than  special  teachers,  shall  be  classed  as 
permanent  teachers,  and  shall  h<^d  their  posl* 
tlons  until  removed,  and  that  no  teacher 
shall  be  removed  save  at  the  close  of  the 
year  and  with  at  least  one  month's  notice. 
While  there  does  not  appear  to  be  any  great 
difference  between  "dropping"  a  teacher  from 
the  department,  and  "removing"  him,  so  fht 
as  the  effect  on  the  teacher  is  concerned,  the 
section  does  apply  the  latter  term  only  to 
permanent  teachers,  and  the  clause  protecting 
teachers  from  removal  without  prior  notice, 
except  at  the  end  of  the  school  year,  was  in- 
tended to  refer  only  to  permanent  teachers* 
but  an  appointee  during  the  probationary  pe- 
riod could  be  legally  dropped  only  on  the  ad- 
verse report  by  the  classification  committee. 
Barthel  v.  Board  of  Education  of  City  of 
San  Jose,  95  Pac.  892,  894, 153  Cal.  376. 

RemoTal  statute 

The  requirements  of  Rev.  Codes  1905,  il 
2358-2363,  that,  in  voting  on  the  question  of 
county  seat  removal,  each  elector  must  vote 
for  the  place  in  the  county  which  he  prefers 
by  placing  opposite  the  name  of  the  place  ths 
mark  "X,"  are  mandatory,  and  necessitate 
the  construction  of  the  statute  as  a  removal 
statute,  as  distinguished  from  one  for  reloca- 
tion. As  affecting  the  Question  of  location  of 
county  seats,  a  removal  statute  provides  for 
the  removal  of  the  county  seat  to  a  proposed 
new  county  seat  designated  in  the  petition 
therefor,  while  a  relocation  statute  author- 
izes a  petition  and  election  on  the  question, 
not  whether  the  county  seat  shall  be  removed 
to  a  particular  place,  but  where  the  county 
seat  shall  be  located.  Miller  v.  Norton,  132 
N.  W.  1080,  1095,  22  N.  D.  196. 

RenioTe  at  pleasure 
See  At  Pleasure. 

RemoTe  looation  of  eollece 

Where  an  agricultural  college  was  a 
part  of  Wyoming  University  at  Laramie  be- 
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fore  the  Wyoming  Agricaltural  College  was 
located  at  Lander  by  a  vote  ot  the  people  aft- 
er It  was  established  by  the  Legislature,  the 
repeal  of  the  sections  of  the  act  establishing 
an  agricultural  college,  providing  it  with  a 
managing  board  and  regulating  its  affairs, 
was  not  a  ''remoyal*'  of  its  location  so  as  to 
violate  Const,  art  7,  §  23,  providing  that  the 
Legislature  shall  not  locate  any  public  insti- 
tutions other  than  those  indicated,  except  un- 
der general  laws  and  by  vote  of  the  people. 
State  ex  rel.  Wyoming  Agriculture  College  v. 
Irvine,  84  Pac.  90-107, 14  Wyo.  318. 

Remove  timber 

Timber  cannot  be  said  to  be  "removed'* 
from  the  premises  unless  it  is  carried  off, 
and  hence,  under  a  contract  requiring  that 
logs  shall  be  removed  from  the  premises  in 
three  years,  the  timber  cannot  be  said  to  be 
''removed**  from  the  premises  when  it  is 
merely  cut  down  and  left  lying  on  the  lands. 
Clark  V.  Ingram  Day  Lumber  Co.,  43  South. 
813,  814,  90  Miss.  479. 

A  contract  to  sell  timber,  giving  the  buy- 
er four  years  to  cut  and  remove  It,  and  pro- 
viding that  if  longer  time  should  be  required 
to  "remove*'  the  timber,  an  extension  would 
be  granted  covering  the  time  required  to 
"cat  and  remove"  the  timber,  not  exceeding 
two  years,  entitled  the  buyer  to  cut,  as  well 
as  remove,  timber  during  the  extension  pe- 
riod. Norfolk  Lumber  Co.  v.  Smith,  63  S.  E. 
954,  955,  150  N.  C.  253. 

RemoTe  traolw 

Under  a  contract  with  a  borough  stipu- 
lating that  a  street  railway  company  should 
not  "remove"  Its  tracks  without  the  bor- 
ough's consent,  the  company  could  not  take 
up  its  tracks  to  readjust  them  without  the 
borough's  consent  Chester,  D.  &  P.  Ry.  Co. 
V,  Borough  of  Darby,  66  Atl.  357,  358,  217  Pa. 
275.    . 

As  epeelAl  proeeedias 

See  Special  Proceeding. 

REMUNERATION       > 

See  Just  Remuneration. 

As  compensation,  see  Compensation. 

REMUNERATIVE  DONATION 

A  "remunerative  donation"  is  a  gift,  the 
object  of  which  is  to  recompense  for  services 
rendered.  A  manual  gift  may  be  free,  oner- 
ous, or  remunerative.  Ackernian  v.  Larner, 
40  South.  581,  587,  116  La.  101. 

RENDER 

See  Duly  Rendered;    Personal  Services 
Rendered. 

BEHDITION  OF  JlTBOMSirT 
As  annown— mfint  of  deeMon 

Where  a  statute  refers  to  the  rendition 
of  jadgment,  it  ipeans  the  formal  announce- 


ment by  the  court  and  does  not  mean  the 
entry  of  the  same  by  the  clerk.  The  Judg- 
ment is  a  Judicial  act  of  the  court  The 
entry  is  a  ministerial  act  of  the  clerk.  The 
Judgment  is  as  final  when  pronounced  by 
the  court  as  when  it  is  entered  and  recorded 
by  the  clerk  as  required  by  statute.  State  ex 
rel,  Ryan  v.  Murphy,  97  Pac.  391,  30  Nev.  409» 

18  L.  R.  A.  (N.  S.)  1210  (quoting  California 
State  Tel.  Co.  v.  Patterson,  1  Nev.  155). 

"A  Judgment  is  rendered  whenever  the 
trial  Judge  officially  announces  his  decision 
in  open  court,  or  out  of  court  signifies  to  the 
clerk,  in  his  official  capacity  and  for  his  of- 
ficial guidance — ^whether  orally  or  by  written 
memorandum — the  sentence  of  the  law  pro- 
nounced by  him  In  any  cause.  This  pro- 
nouncement of  the  court  it  is  incumbent  upon 
the  clerk  to  forthwith  enter.  The  writing 
out. of  the  Judgment  in  the  form  of  a  Judg- 
ment file,  to  be  recorded  Is  a  matter  of  sub- 
sequent clerical  action.  There  is  recognized 
a  clear  distinction  not  only  between  the 
Judgment  and  the  writing  which  is  required 
to  be  made  to  evidence  it,  but  also  between 
the  'rendition*  of  the  Judgment  and  the  prep- 
aration of  this  writing  at  some  subsequent 
time.  In  Goldreyer  v.  Cronan,  55  AtL  594, 
76  Conn.  113,  this  distinction  is  Judicially  as- 
serted. It  is  there  said  that  the  filed  memo- 
randum of  decision  brought  a  Judgment  into 
existence;  that  a  Judgment,  speaking  gener- 
ally, is  the  determination  or  sentence  of  the 
law,  speaking  through  the  court,  and  does 
not  exist  as  a  legal  entity  until  pronounced, 
expressed,  or  made  known  in  some  appropri- 
ate way ;  that  It  may  be  expressed  orally  or 
in  writing,  or  in  both  of  these  ways,  in  ac- 
cordance with  the  customs  and  usages  of  the 
court  in  which  It  is  rendei'ed."  Appeal  of 
Bulkeley,  57  Ati.  112,  118,  76  Conn.  454. 

A  Judgment  of  conviction  pronounced  by 
the  court  constitutes  the  "rendition  of  a 
Judgment,*'  within  the  meaning  and  require- 
ments of  chapter  389,  p.  594,  Laws  1903,  al- 
lowing 90  days  after  the  rendition  of  a  Judg- 
ment in  which  to  file  a  record  in  the  Supreme 
Court  on  appeal  from  the  conviction  of  a 
misdemeanor,  to  entitle  defendant  to  a  stay 
of  execution  pending  the  appeal.  Youngberg 
V.  Smart,  78  Pac.  422,  423,  70  Kan.  299. 

*'Whlle  in  one  sense  a  Judgment  is  'ren- 
dered' when  it  is  announced  by  the  Judge,  yet 
until  that  Judgment  Is  entered  of  record  there 
is  no  competent  evidence  of  such  rendition. 
It  cannot  exist  or  be  dependent  upon  the 
memory  of  the  officers  of  the  court  or  in 
memorandum  not  embraced  in  the  record, 
which  the  law  provides  shall  be  made,"  Ken- 
nedy V.  Citizens'  Nat.  Bank,  93  N.  B.  71.  119 
Iowa,  123  (citing  and  adopting  Balm  v.  Nunn, 

19  N.  W.  810,  63  Iowa,  641;  Cadwell  v.  Dul- 
laghan,  37  N.  W.  178,  74  Iowa,  239;  Winter  v. 
Coulthard,  62  N.  W.  732,  94  Iowa  812). 

"Where  the  statute  refers  to  the  *rendi- 
tion  of  Judgment*'  It  means  the  formal  an- 
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/lounoement  by  the  court  and  does  not  mean 
the  entry  of  the  same  by  the  clerk/'  Hence 
under  Comp.  Laws,  tf  3425,  3426,  providing 
that  an  appeal  may  be  taken  from  a  final 
judgment  within  one  year  "after  the  rendi- 
tion" thereof,  etc.,  the  time  within  which  an 
appeal  must  be  taken  begins  to  run  from  the 
date  the  court  made  its  decision  and  ordered 
judgment  to  be  entered  accordingly,  though 
the  judgment  was  not  entered  until  later. 
Central  Trust  Co.  of  California  v.  Holmes 
Mln.  Co.,  97  Pac.  390,  391,  30  Nev.  437. 

Rev.  St  Wis.  c.  120,  |  160,  requires  a 
justice  on  verdict  by  a  jury  to  "render  judg- 
ment forthwith,"  or  he  will  lose  jurisdiction. 
But  under  this  statute,  if  a  justice  on  receipt 
of  verdict  render  Judgment  by  saying  that 
he  renders  judgment  in  favor  of  one  of  the 
parties  for  the  damages  found  by  the  jury 
with  costs,  the  judgment  thus  rendered  may 
be  subsequently  entered  on  his  docket,  and 
the  costs  taxed  without  affecting  its  validity. 
Kleinsteuber  v.  Schumacher,  35  Wis.  608,  611, 
613. 

"A  judgment  rendered  by  a  justice  of  the 
peace  at  the  regular  time  and  place  of  hold- 
ing his  court,  but  which  was  written  out  and 
signed  at  some  other  time  and  place  in  the 
(Ustrict,  is  not  void.  The  word  'rendered,' 
as  used  in  section  462  of  the  Code  [Civ.  Code 
1910,  §  4705],  refers  to  the  making  up  and 
announcement  of  the  judgment,  and  not  to 
the  clerical  act  of  reducing  it  to  writing." 
Constitution  Pub.  Co.  v.  Dean,  75  S.  E.  335, 
336, 11  Ga.  App.  361. 

Am  entered 

A  judgment  in  an  action  at  law  is  ren- 
dered when  it  is  entered  in  the  minutes  dur- 
ing term  time,  or  when  in  vacation  it  is  put 
in  form  for  such  entry  or  record  and  is  signed 
by  the  judge.  Pittsburg  Steel  Co.  v.  Streety, 
53  South.  505,  60  Fla.  183. 

Where  findings  are  required,  there  can  be 
no  rendition  of  the  judgment  until  they  are 
filed,  unless  they  are  waived,  and  where  they 
are  waived  or  are  not  required,  the  entry  of 
the  decision  in  the  minutes  of  the  court  Is  the 
rendition  of  the  judgment.  Brownell  v.  Su- 
perior Court  of  Yolo  County,  109  Pac.  91, 
03,  157  CaL  703. 

Under  a  statute  providing  that  a  notice 
of  appeal  must  be  given  when  the  judgment 
is  "rendered  or  made,"  and  one  providing 
that  in  a  trial  by  jury  judgment  shall  be  im- 
mediately entered  by  the  clerk  In  conformity 
to  the  verdict,  a  Judgment  in  a  trial  by  jury 
is  "rendered  or  made"  when  the  clerk  enters 
judgment.  Chllcott  v.  Globe  Nav.  Co.,  95 
Pac.  264,  265,  49  Wash.  302. 

Witliin  Code  Civ.  Proc.  f  974,  authorizing 
appeal  from  a  justice  within  a  certain  time 
after  the  "rendition"  of  the  judgment,  judg- 
ment is  not  rendered  till  it  is  "entered,"  and 
mere  entry  of  memorandum  of  the  verdict  is 
not  enough;   as»  while  section  891  provides 


that  in  case  of  trial  by  jury  Judgment  must 
be  entered  by  the  justice  "at  once,"  in  con- 
formity with  the  verdict,  section  893  provides 
that  it  must  be  entered  substantially  in  the 
form  required  by  section  667,  aad  that  "no 
judgment  shall  have  effect  for  any  purpose  till 
so  entered."  Thomson  v.  Superior  Court  of 
Mendocino  County,  119  Pac.  98, 100, 161  Cal. 
329. 

Entered  or  entry  dlstlnfl^slied 

"The  'rendition'  and  *entry'  of  a  Judg- 
ment are  entirely  different  acts — one  is  to  be 
performed  by  the  court  and  must  be  In  order 
of  time,  and  the  other  by  the  clerk."  People 
V.  Schmltz,  94  Pac.  407,  410,  7  Cal.  App.  330, 
15  L.  R.  A.  (N.  S.)  717  (quoting  from  Peck  v. 
Courtis,  31  Cal.  207). 

"The  'rendition  of  a  judgment'  •  •  • 
is  an  entirely  different  thing  from  the  entry 
of  it.  The  former  is  the  act  of  the  law 
through  the  mouth  of  the  judge;  the  latter 
the  act  of  the  clerk.  The  former  gives  force 
and  efficacy  to  the  judgment;  the  latter  pre- 
serves a  memorial  of  it.  The  former  is  a 
judicial  act;  the  latter  a  ministerial  act" 
Jaqua  v.  Harkins,  82  N.  E.  920,  922,  40  Ind. 
App.  639  (quoting  and  adopting  the  definition 
In  1  Black,  Judg.  f  179). 

As  Jndlolal  aot 

See  Judicial  Act, 

As  offioial  aot 

See  Official  Act 

RENEW 

See  Covenant  To  Renew. 

The  word  "renew,"  In  a  lease  providing 
that  the  lessee  shall  have  the  right  to  renew 
the  lease,  imports  a  giving  of  a  new  lease 
like  the  old  one,  with  the  same  terms,  stipu- 
lations, and  covenants.  Leavitt  v.  Maykell, 
89  N.  E.  1056,  1057,  208  Mass.  606,  183  Am. 
St.  Rep.  323. 

The  covenant  in  a  lease  to  "renew"  indi- 
cates the  intention  of  the  parties  to  execute 
a  new  lease,  and  the  duty  of  the  lessee  to 
give  notice  to  the  lessor  at  or  before  the  ex- 
piration of  the  lease  of  his  election  to  renew. 
Whalen  v.  Mauley,  69  S.  E.  843,  844,  68  W. 
Va.  328. 

A  bond  in  renewal  of  a  former  bond  se- 
curing the  payment  of  notes  recited  that  the 
obligee  was  willing  to  "renew"  the  notes  in 
consideration  of  the  bond,  and  provided  that 
the  bond  should  be  void  tf,  within  a  year,  or 
at  the  expiration  of  any  renewal  notes,  the 
principal  obligor  sftiould  pay  the  notes  or  re- 
newals, and  that  the  notes  might  be  renewed 
during  one  year,  for  periods  customary  in 
bankable  paper,  and  that  the  liability  of  the 
surety  should  not  in  any  event  .exceed  a 
certain  sum.  Held,  that  the  obligee  was  re- 
quired to  renew  the  notes  only  once,  and 
not  to  grant  repeated  renewals  for  the  space 
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of  a  year.    Haney  School  Furniture  CJo.  v. 
Medary,  101  N.  W.  929.  930,  123  Wis.  364. 

Am  extended 

The  meaning  of  the  word  "renew"  is  to 
make  over,  to  re-establish  or  to  rebuild ;  and 
the  meaning  of  *'extend"  Is  to  prolong,  to 
lengthen  out  Where  a  lease  for  10  years 
provides  for  ah  extension  of  the  term  for  10 
years  at  the  option  of  the  lessee,  as  distin- 
guished from  a  renewal  of  the  lease,  the  lease 
makes  the  term  20  years,  at  the  option  of  the 
lessee,  and  his  holding  over,  after  the  expira- 
tion of  the  10  years,  is  a  sufficient  exercise  of 
the  option,  so  that  It  Is  Immaterial  whether 
the  lessor  was  Insane  when  he  afterwards 
gave  a  written  extension  for  the  10  years. 
Qulnn  V.  Vallquette,  68  Atl.  515,  518,  80  Vt 
434, 14  L.  R.  A.  (N.  S.)  962. 

The  words  "renew"  and  "extend**  do  not 
always  mean  the  same  thing;  but,  In  Inter- 
preting a  stipulation  In  a  lease  "granting  the 
pii^lege  of  renewing  and  extending  this 
contract  for  a  period  of  three  years  from" 
the  expiration  of  the  term  named  In  the  lease, 
the  context  of  the  lease  will  be  construed  for 
the  purpose  of  arriving  at  the  Intent  of  the 
parties,  and  the  words  may  be  given  a  similar 
meaning,*  if  that  seems  to  be  what  the  par- 
ties intended.  Hamby  &  Toomer  v.  Georgia 
Iron  &  Coal  Co.,  56  S.  E.  1033,  1037,  127  Ga. 
792  (dtlng  7  Words  &  Phrases,  p.  6086 ;  In- 
surance &  Law  Bldg.  Co.  v.  National  Bank  of 
Missouri,  71  Mo.  58,  60;  Jones,  Landlord  & 
Tenant,  1 338). 

The  word  "renewed"  may  properly  be 
used  to  express  an  agreement  on  the  part  of 
the  maker  of  a  note,  but  Is  Inappropriate  to 
expifess  an  agreement  on  the  payee's  part  ex- 
tending to  the  time  .of  payment.  The  words, 
"Renewed  July  6,"  indorsed  on  the  back  of  a 
note  over  the  signature  of  the  payee,  are  too 
indefinite  to  extend  time  of  payment.  Bren- 
neke  v.  Smallman,  83  Pac.  302,  304,  2  Cal. 
App.  306. 

REKEWAIi 

A  "renewal"  of  a  license,  within  Gen.  St. 
1902,  f  2647,  as  amended  by  Pub.  Acts  1907, 
p.  750,  c  200,  provided  that  no  liquor  license, 
excepting  a  renewal,  shall  be  granted  in  the 
residential  and  manufacturing  parts  of  a 
town.  Is  a  granting  to  the  same  person  of  the 
san^e  privilege  granted  to  him  the  previous 
year  to  sell  in  the  same  place ;  and  hence  an 
a ppl lotion  for  a  removal  permit  was  proper- 
ly not  treated  as  an  application  for  a  renew- 
al, where  it  was  found  that  the  new  location 
WPS  unsuitable  and  more  unsuitable  than  the 
original  location.  Appeal  of  Bormaim,  71 
)AtL  502.  503,  61  Conn.  45& 

A  liquor  license  granting  the  same  priv- 
ilege to  the  same  person  to  sell  in  the  same 
place  is  a  renewal  license  within  Gen.  St. 
1902,  f  2647,  providing  that  tto  license  except 
« 'Renewal  of^a  license  shall  be  grAnted  in 
purely-  residential  or  mauufactaring  part»^ 


a  town,  with  certain  exceptions,  but  a  license 
granted  to  a  different  person  would  not  be  a 
renewal.  Appeal  of  Stavolo,  71  Atl.  549,  550, 
81  Conn.  454. 

Under  a  contract,  entered  into  February 
15, 1906,  to  act  as  a  salesman  at  a  stated  sal- 
ary per  year  payable  in  equal  monthly  in- 
stallments with  a  si)eclfied  commission  pay- 
able at  the  end  of  the  year,  and  with  pro- 
vision that,  in  the  event  either  or  both  parties 
did  not  desire  to  renew  the  agreement  at  its 
expiration,  notice  should  be  given  In  writing 
of  intention  not  to  renew  at  least  30  days 
prior  to  Its  expiration,  continuing  to  work 
after  the  expiration  of  the  year  until  October 
30th  following  without  notice  by  either  party 
operates  as  a  "renewal**  for  one  year  of  the 
contract  with  all  its  provisions.  Allen  v. 
Chicago  Pneumatic  Tool  Co.,  91  N.  B.  887, 
888,  205  Mass.  569. 

The  "rent  period" — that  Is,  the  stated 
period  by  which  the  rent  Is  reserved  in  a 
lease — is  the  criterion  by  which  to  measure 
an  Implied  renewal  by  holding  over.  A  ten- 
ant's holding  over  and  paying  monthly  rent 
beyond  the  term  of  a  lease  for  a  year,  relat- 
ing to  urban  premises.  In  which  lease  rent  Is 
reserved  by  the  month  and  is  payable  at 
monthly  periods,  does  not,  alone,  imply  a  re- 
newal by  the  year.  A  renewal  of  the  ten- 
ancy by  the  month  is  implied.  Kaufman  v. 
Mastin,  66  S.  B.  92,  93,  66  W.  Va.  99,  25  L.  II. 
A.  (N.  S.)  855. 

The  "renewal"  of  a  conspiracy  means  to 
begin  It  again ;  to  recommence  it ;  to  repeat 
it.  Each  renewal  is  a  new  offense.  Common- 
wealth V.  Bartllson,  85  Pa.  482,  487. 

As  extensiea 

Where  a  lease  provided  that  at  the  ex- 
piration thereof  the  tenant  should  have  the 
privilege  of  leasing  the  privileges  for  a 
further  term  of  one  year,  commencing  on  the 
day  the  lease  expired,  such  covenant  was 
a  contract  for  a  "renewal"  and  not  an  "ex- 
tension" of  the  lease,  and  required  notice  in 
order  to  entitle  the  lessee  to  exercise  its  right 
Gray  v.  Maler  &  Zobeleln  Brewery,  84  Pac. 
280-282,  2  CaL  App.  653. 

m 

Where  a  lease  of  street  railway  proper- 
ty, which  was  subject  to  a  mortgage  secur- 
ing an  issue  of  bonds,  contained  a  provision 
requiring  the  lessee  on  the  maturity, of  the 
debt  to  "provide  for  the  renewal  thereof  by 
the  Issue  or  renewal  of  bonds,"  there  was  no 
duty  on  the  lessee  to  pay  and  extingu,ish  the 
bonds  at  maturity  and  Its  acquisition  of  them 
at  or  near  their  maturity,  through  a  trustee, 
with  the  purpose  of  having  them  held  by  the 
trustee  to  protect  Its  lease  and  its  own  bonds 
with  the  proceeds  of  which  they  were  pur- 
chased and  which  were  secured  by  a  mort- 
gage to  the  trustee  on  such  leUse  and  other 
property,  did  not  operate  as  a  imyment  but 
only  as  an  extension  -Which  was  fairly  Wltttin 
the  pmvisidn  <)t  the  lehse  for  a  "rlenewal." 
•Farmers'  Loail  &  Trii6t  Co.  'V.-  Central  Park 
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N.  &  B.  R.  R.  Co.  1»3  Fed.  963,  965, 113  O.  0. 
A.  591  (citing  7  Words  and  Phrases,  p.  6086). 

The  word  "renew"  etymologically  con- 
templates something  more  than  passivity  in 
suCpering  a  state  to  continue  as  it  was.  A 
distinction  is  sometimes  recognized  between  a 
covenant  to  renew  a  lease  and  a  provision  for 
an  extension  of  the  term  at  the  option  of  the 
lessee,  but  the  intention  of  the  parties  is 
controlling.  Thus  where  a  lease  of  a  river 
bank  and  appurtmant  boom  privileges  for  a 
period  of  five  years  provided  for  a  "renewal 
from  year  to  year  at  the  same  rent  per  an- 
nnm,"  as  long  as  the  lessee  might  want  the 
land,  and  the  lessee  continued  to  occupy  the 
property  and  pay  rent  for  several  years  after 
the  expiration  of  the  original  term,  the  les- 
sor would  not  be  heard  to  say  that  the  con- 
tract contemplated  that  a  new  lease  should  be 
executed  in  writing  at  the  beginning  of  each 
year  after  the  five-year  term  expired,  and 
that,  as  no  such  renewal  lease  was  executed, 
the  lessee  was  without  right  in  the  possession 
of  the  laud.  The  word  ''renewar*  In  such 
lease  was  evidently  used  In  the  sense  of  ex- 
tending. Kentucky  Lumber  Ck>.  v.  Newell 
(Ky.)  105  S.  W.  972,  973. 

As  re-eatablisknent  of  oontraet 

The  term  "renewal,"  as  applied  to  a  note, 
means  the  re-establishment  of  the  particular 
contract  for  another  period  of  time.  Lowry 
Nat  Bank  v.  Fickett,  50  S.  E.  396,  397,  122 
Ga.  489. 


Same— Conditioiu  imported 

A  "renewal"  of  a  policy  of  insurance 
constitutes  a  separate  and  distinct  contract 
for  the  period  of  time  oovered  by  such  re- 
newal. It  is,  however,  a  contract  with  the 
same  terms  and  conditions.  Long  Bros.  Gro- 
cery Ck>.  V.  United  States  Fldelty  &  Guaranty 
Co.,  110  S.  W.  29,  31,  130  Mo.  App.  421  (citing 
De  Jernette  v.  Fldelty  &  Casualty  Co.  of  New 
rork,  33  S.  W.  828,  98  Ky.  558 ;  Florida  Cent. 
&  P.  R.  Co.  V.  American. Surety  Co.,  99  Fed. 
674,  41  C.  C.  A.  45 ;  Hartford  Fire  Ins.  Co. 
V.  Walsh,  54  111.  164,  6  Am.  Rep.  115 ;  Brady 
V.  Northwestern  Ins.  Co.,  11  Mich.  425). 

•  # 

In  a  provision  that  the  lessee  has  to 
make  arrangements  with  the  lessor  "for  the 
renewal  of  another  term  three  months  before 
tWs  term  expires,"  at  a  specified  increased 
rent,  by  the  words  "renewal  of  another  term" 
was  meant  the  creation  of  a  new  term  of 
lease,  having  the  same  conditions  and  char- 
acteristics as  the  first  lease,  except  a$  to  the 
rent.  Christian  Felgenspan  v.  Popowska,  72 
Atl.  1008,  1005,  75  N.  J.  Eq.  342. 


Where  an  insurance  contract  provides 
that  premiums  must  be  paid  in  advance  as  a 
condition  of  continuing  the  policy  in  force 
for  another  year,  or  for  the  l^riod  tot  which 
they  are  paid,  such  premiums  are  known 
as  "renewal  premiums,"  Ix^ause  they  rehew 
atid  continue  the  policy  in  force  fdr  another 


year,  or  another  period.  People  ex  rel.  Ftov- 
ident  Sav.  Life  Assur.  Soe.  v.  Miller,  71  N. 
B.  930,  932,  179  N.  Y.  227. 

RENOVATE 

Where  plaintiff  knew  that  magnesium 
stains  are  a  frequent,  Inherent,  and  ineradi- 
cable defect  in  bricks,  and  defendant  did  not 
know  that  fact,  and  plaintiff  contracted  to 
"renovate  the  entire  brickwork  on  a  house, 
guaranteeing  to  make  it  look  like  new,"  with- 
out making  any  exception  of  magnesium 
stains,  he  could  not  urge  the  impossibility  of 
eradicating  magnesium  stains,  which  appear- 
ed on  the  house,  and  which  he  was  unable 
to  remove,  as  an  excuse  for  not  complying 
with  the  terms  of  his  contract  by  removing 
all  the  stains.  Finney  v.  Bennett,  97  N.  Tw 
Supp.  291,  292,  49  Misc.  Rep.  230. 

RENT 

See    Dead    Rent;     Demand   for   Rent; 

Ground  Rent ;  Loss  of  Rents. 
Distress  for  rent,  see  Distress. 

"Rent"  is  the  compensation,  either  in 
money,  provisions,  chattels,  or  labor,  receiv- 
ed by  the  owner  of  the  soil  from  the  occupant 
thereof.  Shartenberg  &  Robinson  v.  Ellbey, 
62  AU.  979,  981,  27  B.  I.  414. 

"Rent"  is  a  sum  stipulated  to  be  paid  for 
the  use  and  enjoyment  of  land.  In  re  Roth 
&  Appel,  181  Fed.  667,  669,  104  C.  C.  A.  649, 
31  L.  R.  A.  (N.  S.)  270. 

"Rent"  is  the  consideration  paid  for  the 
use  of  the  land.  Brooks  v.  Cook,  38  South. 
641,  643, 141  Ala.  499. 

"Rent"  is  something  given  by  way  of  com- 
pensation to  the  lessor  for  the  right  to  make 
use  of  the  land  demised.  National  Subway 
Co.  v.  City  of  St.  Louis,  69  S.  W.  290,  294, 
169  Mo.  319. 

The  term  "rent,"  under  the  common  law 
and  feudal  system,  had  rfeference  distinctive- 
ly to  land,  and  was  inappropriately  used 
when  Intended  to  indicate  a  return  for  the 
use  of  money  or  personalty ;  and,  while  now 
applied  indiscriminately  to  the  return  for 
the  use  of  personalty  as  well  a^  of  real  prop- 
erty, the  fundamental  distinction  and  deriva- 
tion must  be  kept  in  view  in  determining  the 
question  of  suspension  of  rent  by  eviction. 
Metropole  Const.  Co.  v.  Hartigan,  85  Atl.  313, 
314,  83  N.  J.  Law,  409;  Magoon  v«  Eastpian, 
84  Ati.  869,  870,  86  Vt.  261.  .    . 

"Rent"  is  a  certain  profit  Issuing  yearly 
out  of  lands  and  tenements  corporeal  as  a 
compensation  for  the  dse  thereof.  Kendall 
V.  Uland,  120  N.  W.  152,  153,  83  Neb.  527. 

Where  a  landlord  wrote  a  merchant  that, 
if' the' latter  Would  fu'rnish  the  tenant  ad- 
vances; the  landlord  would  not  advance  him 
anything  and  Would'  only  hold  the  crop  for 
the  land  "rent***  whereupon  .the  merchant  con^ 
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tracted  with  the  tenant  to  make  the  advances 
and  took  a  mortgage  on  the  crop,  the  land- 
lord could  not  as  against  the  merchant  sub- 
sequently Increase  the  rent  by  adding  thereto 
a  balance  doe  for  "rent"  for  the  previous 
year;  the  agreement  of  the  landlord  to  hold 
the  crop  only  for  the  land  "rent"  meaning 
the  rent  for  that  year.  Beattle  v.  Hughes  & 
Mercer,  101  S.  W.  170,  171,  82  Ark.  109. 

Where  land  was  absolutely  conveyed,  a 
subsequent  provision  of  the  deed  that,  if  the 
purchase-money  notes  were  not  paid,  the  con- 
veyance should  be  void,  and  the  grantee 
should  be  entitled  to  hold  as  tenant,  paying 
a  rent  which  should  be  credited  to  him  as 
purchase  money,  did  not  create  the  relation 
of  landlord  and  tenant  upon  nonpayment  of 
a  note,  as  it  would  have  done  in  case  of  an 
executory  contract  of  sale ;  that  relation  be- 
ing inconsistent  with  the  fee-simple  owner- 
ship conveyed  to  the  grantee,  as  merely  call- 
ing the  debt  "rent"  after  default  did  not 
make  it  such.  Levy  v.  McDonnell-,  122  S.  W. 
1002,  1003,  92  Ark.  324, 135  Am.  St  Rep.  183. 

The  word  "rent"  is  defined  as  meaning  to 
grant  the  possession  and  enjoyment  of  for  a 
consideration  in  the  nature  of  rent;  to  take 
and  hold  for  a  consideration  in  the  nature  of 
rent  Where  a  lease  provided  for  rent  in 
installments,  the  last  installment  being  pay- 
able on  a  certain  date  or  sooner  when  the 
"party  renting"  desired  it,  and  there  was  a 
clause  in  the  lease  speaking  of  the  landlord 
having  "rented"  the  farm,  it  was  held  that 
the  lease  gave  the  landlord  an  option  to  make 
the  last  installment  payable  sooner  than  the 
specified  date.  Musewald  v.  Seeker,  101  N. 
y.  Supp.  287,  51  Misc.  Rep.  355. 

Price  of  eonditional  sale 

Where  a  peddler  delivered  goods  on  an 
understanding  that  title  should  vest  in  the 
one  to  whom  they  were  deliver^  on  payment 
of  all  the  installments  of  "rent,"  the  transac- 
tion amounted  to  a  sale  within  Acts  19Q2--03- 
04,  p.  484,  c.  271  IVa.  Code  1904,  p.  2223],  mak- 
ing sales  by  peddlers  unlawful  unless  a  li- 
cense has  been  issued.  Crall  &  Ostrauder  v. 
Commonwealth,  49  S.  K  638,  640,  103  Va, 
856;  Id.,  49  S.  E.  1038,  103  Va.  862  (citing 
City  of  South  Bend  v.  MarUn,  41  N.  E.  315, 
142  Ind.  31,  29  L.  R.  A.  531;  EvansviUe  & 
T.  H.  R.  Co.  V.  Erwin,  84  Ind.  457 ;  Lanman 
V.  McGregor,  94  Ind.  301). 

As  income 

See  Income. 
As  Bcccccaries 

See  Necessaries. 
As  perconal  property 

See  Personal  Property. 
Bepairs 

The  term  "rent,"  as  used  in  Code  Civ. 
Proc.  f  2231,  authorizing  the  maintenance  of 
summary  proceedings  for  the  dispossession  of 
a  tenant  for  nonpayment  of  rent»  cannot  be 


extended  to  include  the  cost  of  repairs  for 
which  the  tenant  had  agreed  to  pay.  Simon- 
elli  V.  Di  Ericco,  110  N.  Y.  Supp.  1044,  1045, 
59  Misc.  Rep.  485. 

Royalty  for  miwiiig  pririleso 

Under  Rev.  St  1899,  |  ISO,  authorizing 
the  probate  court,  on  being  satisfied  that  it 
is  necessary  to  rent  the  real  estate  for  pay- 
ment of  debts,  to  order  the  administrator  to 
take  possession  of  and  rent  the  same,  etc., 
the  probate  court  may  order  the  administra- 
tor of  a  decedent  owning  a  mine  to  lease  the 
same  for  the  purpose  of  obtaining  money 
with  which  to  pay  debts;  for  the  word  "rent" 
means  a  compensation  for  the  use  of  lands 
demised,  and  is  treated  as  a  profit  issuing  out 
of  the  land,  and  rent  may  be  in  the  form  of 
royalty.  Meeks  v.  Clear  Jack  Mining  Co., 
124  S.  W.  1084, 1089,  141  Mo.  App.  648. 

BENT  CHARGE 

Amanity  dietinsnislLed 

A  "rent  charge"  is  a  charge  against  land 
in  the  hands  of  the  purchaser  and  arises  out 
of  the  land  itself,  while  an  "annuity"  is  a 
yearly  payment  of  a  certain  sum  of  money 
granted  to  one  for  life,  years,  or  In  fee, 
chargeable  upon  the  person  of  the  grantor. 
A  deed  of  land  in  consideration  of  the  pay- 
ment to  the  grantor  of  an  annual  sum  until 
the  grantor's  death,  and  retaining  a  lien  to 
secure  such  payments,  imposed  merely  a  per- 
sonal obligation  on  the  grantee  to  make  the 
payments  and  created  an  "annuity,"  and  not 
a  "rent  charge,"  the  provision  securing  the 
payments  by  a  lien  not  affecting  the  personal 
character  of  the  obligation,  and  that  the 
grantor  rented  the  land  and  applied  the  rent 
on  the  a^nnual  payments  with  the  grantee's 
acquiescence  did  not  affect  the  character  of 
the  instrument.  Lynch  v.  Huston,  110  S.  W. 
994,  996,  138  Mo.  App.  167. 

REKTAI. 

See     Crescendo     Rental;      Occupation 
Rental. 

RENTAI.  VAI.UE 

The  term  "rental  value,"  as  applied  to 
land  covered  with  a  growing  crop,  means,  not 
what  the  lands  may  be  rented  for  in  the  vi- 
cinity for  ordinary  purposes,  but  the  value 
of  the  use  of  the  land  for  the  purposes  of  ma- 
turing and  harvesting  the  crop,  and  the  value 
of  a  crop  in  the  condition  in  which  it  exists 
at  the  time  of  an  injury  thereto  is  the  prime 
factor  in  the  ascertainment  of  the  value  of 
the  use,  and  the  rule  of  rental  value  as  so  de- 
fined governs  in  cases  presenting  only  an  in- 
Jury  to  growing  crops.  Blnnck  v.  Chicago  A 
N.  W.  Ry.  Co.,  115  N.  W.  1013,  1017;  Blunck 
V.  Chicago  &  N.  W.  Ry.  Co.,  120  N.  W.  737, 
741,  142  Iowa,  146  (citing  Black  v.  Minne- 
apolis &  St  L.  R.  Co.,  96  N.  W.  984,  122  Iowa, 
32;  Ix>mmeland  v.  St.  Paul,  M.  &  M.  Ry.  Co.. 
29  N.  W.  119,  35  Minn.  412;  Folsom  v.  Apple 
River  Log-Driving  Co.,  41  Wis.  609;    Shot- 
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well  v.  Dodge,  36  Pac.  254,  8  Wash.  S37;  Gal* 
veston,  H.  &  S.  A  Ry.  Co.,  ▼.  Ryan  [Tex.}  21 
S.  W.  1013;   Sttth.  Dam.  |  1023). 

In  an  action. for  damages  to  plalutifTs 
land  through  the  poUution  by  defendant  of  a 
atream  through  the  land,  defendant  was  not 
prejudiced  by  an  instruction  that  plaintiff 
was  entitled  to  recover  the  value  of  the  use 
of  the  land;  there  being  practically  no  differ- 
ence between  such  value  and  the  rental  value. 
Williams  v.  Haile  Gold  Mining  Co.,  66  S.  £. 
117,  118,  85  S.  C.  I. 

Lands  upon  which  crops  can  be  grown 
have  a  value,  known  as  a  "rental  value/*  and 
such  value  is  the  true  measure  of  damages 
for  the  destruction  of  the  crops.  For  people 
are  ready  to  pay  rent  and  take  the  risk  of  a 
crop.  Knight  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
98  S.  W.  81,  82,  122  Mo.  App.  38. 

The  "usable  value"  of  premises  is  hot 
synonymous  with  "rental  value,"  but  has  as 
a  term  an  equivalent  sense,  which  should  be 
allowed  to  be  shown  in  condemnation  pro- 
ceedings. Relsert  v.  New  York,  66  N.  E.  731, 
736,  174  N.  Y.  196. 

By  '^rental  value"  as  damages  to  a  lessee 
for  failure  to  obtain  possession  of  a  farm  is 
meant,  not  the  probable  loss  of  profits  that 
might  occur  to  the  lessee,  but  the  value,  as  as- 
certained by  proof,  of  what  the  premises 
would  rent  for,  or  by  evidence  of  other  facts 
from  which  the  fair  rental  may  be  deter- 
mined. Herpolsheimer  v.  Christopher,  lU 
N.  W.  359,  361,  76  Neb.  352,  9  L.  R.  A.  (N.  S.) 
1127, 14  Ann.  Cas.  399. 

REMTING  BOOMS 

As  business,  see  Business. 

B£HTS  AKB  PBOFTTS 

See  Dividends,  Rents,  and  Profits. 
As  damages,  see  Damage — ^Damages. 

'The  coal  and  other  materials  derived 
from  the  ordinary  and  reasonable  operation 
of  opened  coal  mines,  Iron  mines,  lead  mines, 
gravel  banks,  clay  pits,  stone  quarries,  slate 
quarries,  salt  works,  oil  wells,  and  other 
property  of  this  character  which  diminishes 
in  quantity  and  value  by  use,  constitute  the 
'rents  and  profits'  thereof,  and  not  the  body 
of  the  property,  and  belong  to  the  owners  of 
the  former  and  not  to  the  owners  of  the  lat- 
ter.'*  Traer  v.  Fowler,  144  Fed.  810,  816,  75 
C.  C.  A.  540. 

RENTS,  ISSUES,  AEB  PROFITS 

laerease  in  Talve 

As  to  the  terms  creating  a  trust,  the 
words  "rents,  income,  issues,  and  profits" 
give  the  intermediate  beneficiary  only  the  an- 
nual income,  and  not  any  increase  in  the  val- 
ue of  the  securities  in  which  the  fund  was 
vested.  In  re  Stevens,  98  N.  Y.  Supp.  28,  31, 
111  App.  Div.  773  (approving  Stewart  v. 
Phelps,  75  N.  Y.  Supp.  526,  71  App.  Div.  91). 


Property  ijioliid«d 

The  words  "rents,  issues,  and  profits,**  as 
used  in  instruments  declaring  trusts,  If  not 
restrained  by  the  context,  will  be  given  a 
meaning  broad  enough  to  Include  the  sale  of 
the  property  Itself.  Connolly  v.  Bouck,  174 
Fed.  312,  316,  98  C.  O.  A.  184  (quoting  and 
adopting  the  definition  in  CJharter  Oak  Life 
Ins.  Co.  V.  Gisbome,  5  Utah,  319, 15  Pac.  253), 

As  net  laiioii&e 

The  expression  ''rents,  issues,  and  profits 
of  land,"  as  used  in  a  will  by  which  a  testa^ 
trix  devised  lands  to  her  executors  in  trust 
to  collect  the  "rents,  issues,  and  profits"  dur- 
ing the  life  of  her  sister,  to  pay  over  to  her  sis- 
ter during  her  life,  out  of  said  '"rents,  issues, 
and  profits"  $500  semiannually,  and,  after  pay- 
ing municipal  charges  on  the  lands,  to  deposit 
the  surplus  of  the  rents  to  their  credit  in 
bank,  at  interest,  until  her  sister's  death, 
means  that  sum  of  receipts  from  the  land 
which  remains:  First,  after  maintaining  the 
property  by  needed  repairs  and  by  protective 
insurance;  and,  second,  after  payment  of  pub- 
lic charges,  the  intention  was  to  pay  $1,0(X> 
annually  out  of  the  annual  "rents,  issues,  and 
profits"  and  therefore  out  of  what  the  trus- 
tees had  of  such  "rents,  issues,  and  profits''  to 
make  payment  with.  Hopkins  v.  Bemy,  53 
Atl.  676,  677,  64  N.  J.  Eq.  12, 

RENUNCIATION 

Rem.  &  Bal.  Code,  f  3512,  providing  that 
the  holder  of  a  negotiable  instrument  may  re- 
nounce his  rights  against  any  party  thereto, 
but  that  a  renunciation  must  be  in  writing, 
unless  the  instrument  is  delivered  up  to  the 
person  primarily  liable,  refers  to  a  release, 
for  the  word  "renunciation"  is  used  in  the 
sense  of  release,  and,  in  the  absence  of  any 
written  release  or  surrender  of  the  note  to  the 
maker,  the  maker  is  not  relieved  from  lia- 
blUty.  Pitt  V.  Little,  108  Pac.  941,  948,  58 
Wash.  355. 

Under  Negotiable  Inatumeiiits  Act  (Li^ws 
1899,  p.  861)  §  122,  authorizing  the  holder  of 
a  negotiable  instrument  to  "renounce  his 
rights  against  any  party  to  the  instrument," 
and  providing  that  a  "renunciation  must  be 
in  writing,"  the  release  of  a  surety  on  a  note 
cannot  be  shown  by  parol;  the  word  "renim- 
clation"  behig  used  in  the  sense  of  "release," 
Baldwin  v.  Daly,  83  Pac.  724.  725,  41  Wash. 
416. 

REPAIR— REPAIRS 

See  Good  Repair;  Necessary  Repairs; 
Needed  Repairs;  Operation  and  Re^ 
pair;  Ordinary  Repairs;  Person  Who 
Makes,  Alters,  or  Repairs;  Properly 
Repair;  Reasonable  Repair;  Running 
Repairs;  Specific  Repairs;  Substantial 
Repair. 

All  inside  and  outside  repairs,  see  AIL 

Keep  in  repair,  see  Keep. 

Laid  up  for  repairs,  see  Laid  Up. 
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To  "repair"  is  to  mend;  to  restore  to 
a  sound  state  whatever  has  been  partially 
destroyed;  to  make  good  an  existing  thing; 
restoration  after  decay,  injury,  or  partial  de- 
struction. Dougherty  v.  Taylor  &  Norton 
Co.,  63  S.  E.  928,  930,  5  Ga.  App.  773. 

'The  word  'repair,*  as  defined  by  Web- 
ster, means  *to  restore  to  a  sound  or  good 
state  after  decay,  injury,  dilapidation,  or 
partial  destruction.' "  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Bryan  (Tex.)  107  S.  W.  572, 
570. 

The  word  "repairs"  as  used  with  refer- 
ence to  mechanics'  liens,  and  as  affecting 
priority  of  other  liens,  signifies  articles  used 
to  replace  others  which  are  worn  out  or  un- 
satisfactory, as  well  as  repairs  in  the  sense 
of  patchwork  on  decayed  or  worn  parts  of  a 
building.  Elliott  &  Barry  Engineering  Co. 
V.  Baker,  114  S.  W.  71,  73,  134  Mo.  App.  95. 

"Repairs,"  as  used  in  Cobbey's  Ann.  St. 
1907,  §  6417,  as  to  contracts  between  coun- 
ties for  repair  of  bridges,  is  used  in  its  ordi- 
nary sense,  and  does  not  include  ice  breaks. 
Colfax  County  v.  Butler  County,  120  N.  W. 
■  444,  446,  83  Neb.  803. 

Alteration  distinsnislied 

A  decision  of  county  commissioners, 
made  on  petition  of  a  mayor  and  aldermen, 
as  authorized  by  Pub.  St.  Mass.  c.  112,  §  129, 
for  alteration  of  a  railroad  bridge  over  a 
highway,  requiring  certain  additions  to  the 
upper  surface  of  the  masonry  to  prevent  the 
dripping  of  water  on  the  street  below,  re- 
quires an  "alteration,"  within  the  meaning  of 
the  act,  and  not  mere  "repairs,"  where  it  ap- 
pears that  the  bridge  has  remained  exactly 
as  it  VPas  built,  without  any  injury  or  dilapi- 
dation. Boston  &  A.  R.  Co.  v.  County  Com'rs 
of  Hampden,  42  N.  E.  100,  101,  164  Mass. 
551. 

As  ooiutmot 

See  Construct 

Czlstenee  of  thins  repaired  implied 

As  used  in  Rev.  St.  1899,  §  1105,  which 
requires  railroads  in  the  first  instance  to 
build  "lawful  fences"  on  the  sides  of  Its  road, 
and  provides  that,  if  it  fails  for  three  months 
after  completion  of  the  road  to  build  a  fence 
as  required,  the  owner  may  build  it  and  re- 
cover the  cost,  and  also  declares  that,  if  a 
fence  once  erected  becomes  out  of  repair,  the 
owner  may,  after  giving  five  days*  notice, 
and  on  failure  of  the  railroad  company  to 
make  the  repairs,  make  them  himself,  and 
recover  the  cost,  the  word  "repair"  means  to 
restore  to  a  sound  or  good  state  after  decay, 
injury,  dilapidation,  or  partial  destruction, 
and  hence,  where  a  lawful  fence,  viz.,  one 
required  to  keep  the  landowner's  stock  from 
getting  onto  the  track,  had  not  been  con- 
structed, the  adjoining  owner  was  not  requir- 
ed to  give  notice  as  a  condition  of  his  right 
to  construct  a  lawful  fence  and  recover  the 
cost  from  the  railroad  company.     Sharp  v. 


Qulncy,  O.  &  K.  O.  Ry.  Co.,  123  S.  W.  5p7, 
508,  139  Mo.  App.  525. 

Ai  fl^iaranty 

An  ''agreement  to  keep  In  repair"  for  a 
period  of  12  months,  contained  in  a  con- 
tract for  street  paving,  Is  a  mere  guaranty  of 
good  work  and  not  a  contract  for  repairs 
within  the  meaning  of  a  charter  requiring 
repairs  of  streets  and  highways  to  be  paid 
out  of  the  general  revenue  of  the  city.  Allen 
V.  Labsap,  87  S.  W.  926,  929,  188  Mo.  692,  3 
Ann.  Cas.  306. 

ImproTement 

See  Improvement. 

To  "repair"  is  to  mend,  to  restore  to  a 
sound  state  whatever  has  been  partially  de- 
stroyed, to  make  good  an  existing  thing,  res* 
toration  after  decay.  Injury,  or  partial  de- 
struction. An  "improvement"  is  a  valuable 
and  useful  addition,  something  more  than  a 
mere  repair  or  restoration  to  the  original 
condition.  Dougherty  v.  Taylor  &  Norton 
Co.,  63  S.  E.  928,  930,  5  Ga.  App.  773  (citing 
Words  and  Phrases,  vol.  7,  p.  6096). 

Under  Rev.  Codes,  §  2419,  authorizing  di- 
rectors of  irrigation  districts  to  fix  rates  of 
tolls  and  charges  for  water  against  persons 
using  its  canals,  or  to  levy  assessments  to 
defray  expenses  of  the  operation,  repair  and 
improvement  of  such  portion  of  its  works  as 
are  in  use,  the  laying  of  a  pipe  line  caused 
by  the  lawful  removal  of  a  ditch  by  munici- 
pal authorities  Is  a  repair  or  Improvement, 
the  funds  for  defraying  which  may  be  in- 
cluded in  a  maintenance  assessment  or  In  in- 
creased toll  rates,  and  is  not  a  new  construc- 
tion which  must  be  defrayed  by  a  special  as- 
sessment under  section  2391,  or  a  bond  issued 
under  section  2396.  City  of  Nampa  v.  Nampa 
&  Meridian  Irr.  Dlst,  115  Pac.  979,  983,  19 
Idaho,  779. 

A  sidewalk  Improvement  by  a  town  in- 
corporated under  the  town  act  of  March  7, 
1895  (Gen.  St.  1896,  p.  3625),'  and  the  supple- 
ments thereto,  consisting  of  cutting  the  edge 
of  the  flagging  and  replacing  some  of  the 
stones  to  permit  the  growth  of  trees,  and  a 
fpw  slight  changes  in  the  grade,  is  a  "re- 
pair' not  subject  to  an  assessment  for  bene- 
fits under  section  64  as  amended  by  Act  May 
2,  1906  (P.  L.  p.  325),  relating  to  sidewalk 
building,  but  the  cost  should  be  collected 
from  the  landowner  either  by  suit,  or  includ- 
ed in  the  tax  levy  against  the  land,  as  pro- 
vided by  section  58.  WiUard  Woman's  Chris- 
tian Temperance  Union  v.  Town  of  West- 
field  (N.  J.)  75  Atl.  174,  175. 

An  agreement  by  a  street  railroad  com- 
pany in  its  franchise  to  keep  the  street  be- 
tween the  tracks  in  **repair"  is  not  an  agree- 
ment to  "improve"  the  street  or  to  pay  for 
such  Improvement;  It  being  necessary  to 
render  the  company  liable  for  improvements 
of  the  street  that  there  be  an  expressed  stip- 
ulation in  the  franchise  to  that  effect    In* 
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dlanapolis  &  E.  R.  Co.  v.  Town  of  New  Cas- 
tle, 87  N.  B.  lOOT,  1069,  43  Ind.  App.  467. 

New  Code  dv.  Proc.  |  649  (Gen.  St  1909, 
g  6244),  gives  a  mechanic's  lien  to  one  who 
shall,  under  contract  with  the  owner  of  any 
land  or  with  a  trustee,  agent,  etc.,  of  such 
owner,  perform  labor  or  furnish  material  for 
the  repair  of  any  building,  improvement,  or 
structure  thereon.  Held,  that  where  the  own- 
er rented  his  land,  stipulating  in  the  lease 
that  the  lessees  should  have  the  right  to 
make  reasonable  repairs  to  the  building  and 
deduct  the  actual  cost  thereof  from  the  ren- 
tals, the  lessees  will  be  deemed  the  agents  of 
the  owner  and  persons  doing  work  and  fur- 
nishing material  for  improving  the  property 
at  the  instance  of  the  lessees  are  entitled  to 
a  mechanic's  lien  on  the  interest  of  the  les- 
see and  the  owner;  the  term  "repairs"  in 
the  lease  being  intended  by  the  parties  there- 
to to  include  the  improvements  made  by  the 
contractors.  Potter  v,  Conley,  112  Pac.  608, 
609,  83  Kan.  676. 


The  word  "repair,''  as  applied  to  bridges 
in  road  laws,  means  to  restore  to  a  sound  or 
good  state  after  decay,  injury,  dilapidation, 
or  partial  destruction.  Brown  County  ▼. 
Keya  Paha  County,  129  N.  W.  250,  261,  88 
Neb.  117,  Ann.  Cas.  1912B,  790 ;  Platte  Coun- 
ty V.  Butler  County,  185  N.  W.  439,  440,  91 
Neb.  182. 

Any  act  that  is  reasonably  necessary  to 
put  or  keep  a  street  in  good  repair  suitable 
for  the  travel  thereon  is  "repairing"  or  main- 
taining the  street,  within  the  meaning  of 
Pub.  St  N.  J.  c.  75,  S  1  (Laws  1893,  p.  47,  c. 
59,  11  1,  2),  requiring  towns  to  keep  their 
highways  In  good  repair,  suitable  for  travel 
thereon.  Connor  v.  Manchester,  60  AtL  436, 
437,  73  N.  H.  233. 

Maimfaetming  distiiigiilsliedl 

Laws  1912,  c.  157,  prohibiting  any  per- 
son»  firm,  or  corporation,  engaged  "in  manu- 
factiulng  or  repairing,"  to  work  employes 
moK  than  10  hours  per  day,  is  sufficiently 
definite;  for  "manufacturing"  is  the  system 
of  industry  which  produces  manufactured  ar- 
ticles, and  "manufacture"  is  the  production 
of  articles  for  use  from  raw  or  prepared  ma- 
terials, by  giving  them  new  forms,  qualities, 
and  properties,  or  combinations,  and  "re- 
pairing" is  the  making  or  restoring  of  an  arti- 
cle or  thing  to  its  completeness.  State  v. 
J.  J.  Newman  Lumber  Co.,  59  South.  923, 
926,  102  Miss.  802,  45  L.  R.  A.  (N.  S.)  851. 


Hew  or  additional  straotnre 

New    building    distinguished,    see    New 
Building. 

Under  statutes  making  a  distinction  be- 
tween the  erection  of  new  structures,  and  the 
repairing  of  existing  structures,  the  repair 
of  a  structure  presupposes  the  retention 
of  the  substantial  identity  of  the  structure. 
Attorney  General  ex  rel.  Gibson  ▼.  Board  of 
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Snp*rs  of  Montcalm  County,  104  N.  W.  792, 
794,  795,  141  Mich.  590. 

One  installing  a  sprinkling  system  is  not 
engaged  in  "repairing"  within  Labor  Law 
(Consol.  Laws  1909,  c.  31)  f  18,  relating  to 
unsafe  scaffolds,  hoists,  stays,  etc.,  since  "re- 
pair" is  the  restoration  to  a  sound  or  good 
state  after  decay,  waste,  injury,  or  partial 
destruction,  dipalldation,  or  loss,  and  involv- 
ed the  idea  of  something  pre-existing.  Grady 
V.  National  Conduit  &  Cable  Co.,  138  N.  Y. 
Supp.  549,  553,  153  App.  Div.  401. 

New  records  for  a  talking  machine  in- 
tended to  increase  the  repertory  could  not 
be  regarded  as  "repairs."  Victor  Talking 
Mach.  Co.  T.  Leeds  &  CatUn  Co.,  150  Fed. 
147. 

Am  robwIliMiig 

A  lessee,  bound  by  the  terms  of  his  lease 
to  keep  the  premises  in  a  good  state  of  "re* 
pair,"  was  bound  to  restore  the  buildings 
when  they  were  destroyed  by  fire.  David  v. 
Ryan,  47  Iowa,  642,  644  (citing  and  adopting 
Phillips  V.  Stevens,  16  Mass.  238;  and  Beach 
V.  Crain,  2  N.  Y.  86,  49  Am.  Dec.  369). 

The  regrading,  widening,  and  macadamiz- 
ing of  a  highway 'is  "repair,"  within  Laws 
N.  H.  1891,  c.  186,  providing  that  all  repairs 
on  roads  in  the  care  of  the  city  of  Concord 
shall  be  under  the  direction  of  the  commis- 
sioner of  highways.  Hall  v.  Concord,  52  Atl. 
864,  867,  71  N.  H.  367,  58  L.  R.  A.  455. 

Beoonatmotlon  distinstdslted 

In  a  suit  to  charge  land  with  tax  bills 
defendants  could  not  contend  that  the  work 
was  repair  work,  chargeable  to  the  city,  in- 
stead of  work  of  reconstruction,  chargeable 
to  the  abutting  owner,  on  the  ground  that  the 
contractors  had  repaired  holes  and  cuts  in 
the  concrete  foundation  beneath  the  surface 
of  the  pavement  which  was  being  reconstruct- 
ed, where  such  repairs  were  paid  for  by  the 
city.  Perkinson  v.  Schnake,  83  S.  W.  301, 
302,  108  Mo.  App.  255. 

The  word  "repairing,"  in  Detroit  City 
Charter  1904,  {  193,  providing  that  "repair- 
ing" of  sidewalks  shall  be  at  the  expense  of 
the  dty,  does  not  include  a  reconstruction 
of  a  sidewalk  when  necessary,  and  the  sec- 
tion does  not  qualify  Loc.  Acts  1901,  p.  709, 
No.  472,  amending  section  57  (Loc.  Acts  1883, 
p.  614,  No.  326),  authorizing  the  council  to 
require  an  owner  to  reconstruct  a  sldew^alk 
in  front  of  bis  premises.  Walker  v.  City  of 
Detroit,  106  N.  W.  1123, 1124, 143  Mich.  427. 

Buffalo  City  Charter,  S  288  (Laws  1891, 
p.  200,  c.  105,  as  amended  by  Laws  1901,  p. 
661.  c.  228,  I  8),  requires  the  owner  or  occu- 
pant of  premises  to  lay  and  relay  sidewalks 
whenever  ordered,  and  to  keep  the  sidewalk 
in  good  repair.  It  also  requires  the  public 
works  commissioner  to  notify  the  owner  or 
occupant  of  any  premises  in  front  of  which 
any  such  work,  except  the  removal  of  stone 
and  ice,  and  the  repair  of  sidewalks^  shall 


REP  AI R— REP  AIKS 


274 


REPAIR— REPAIRS 


be  required  to  be  done,  and,  If  the  same  Is 
not  done  by  the  owner  or  occupant  within 
10  days,  it  shall  be  done  by  the  city  and  the 
expense  assessed  against  the  property. 
There  was  a  plank  sidewalk  five  feet  wide  in 
front  of  plaintiff's  premises,  which  plaintiff 
was  directed  to  repair,  and,  after  he  had  fail- 
ed to  do  so,  the  commissioner  caused  the  en- 
tire walk  to  be  removed,  and  constructed  a 
new  concrete  walk  17%  feet  wide.  Held,  that 
the  construction  of  such  new  walk  was  not 
a  repair,  but  was  a  reconstruction,  which  the 
commissioner  had  no  authority  to  make  ex- 
cept pursuant  to  a  resolution  of  the  city  coun- 
cil after  notice  to  the  property  owner  and  an 
opportunity  to  be  heard.  Konowalskl  v.  City 
of  Buffalo,  115  N.  Y.  Supp.  467,  468,  131  App. 
Div.  465. 

Ky.  St.  I  4315,  providing  that,  in  counties 
where  the  funds  for  working  the  roads  are 
raised  by  t|ixation,  the  road  supervisor  shall 
advertise  for  bids,  and  let  to  the  lowest  and 
best  bidder  the  working  and  keeping  in  re- 
pair of  all  the  roads  in  the  county,  has  no 
reference  to  the  reconstruction  of  a  turnpike 
by. the  fiscal  court,  the  language  applying  on- 
ly to  the  supervisor  and  not  the  court,  and 
showing  that  only  ordinary  repairs  were  con- 
templated under  this  section;  and  hence  a 
contract  for  reconstruction  need  not  be  sub- 
mitted to  competition.  Hanlon  v.  Cleary,  133 
S.  W.  953,  954,  142  Ky.  46. 

Ky.  St.  §  1840,  giving  the  fiscal  court  pow- 
er to  appropriate  county  funds  for  the  main- 
tenance of  highways,  and  section  4306,  giv- 
ing the  fiscal  court  general  charge  and  su- 
pervision of  the  public  roads  with  authority 
to  repair  same,  the  fiscal  court  had  power  to 
reconstruct  a  turnpike  road.  Hanlon  v. 
Cleary,  133  S.  W.  953,  954,  142  Ky.  46. 

Under  a  grant  to  a  railroad  company  of 
the  right  to  cut  timber  from  adjacent  public 
lands  **for  the  construction  and  repair*'  of  its 
road,  where  neither  the  grant  nor  the  com- 
pany's articles  of  Incorporation  specified  the 
kind  of  road  to  be  built,  it  was  optional  with 
the  company  to  build  either  a  broad  or  nar- 
row gauge,  and,  having  constructed  a  nar- 
row-gauge road,  it  had  no  authority  to  take 
timber  to  make  the  same  over  into  a  broad 
gauge,  which  was  reconstruction,  and  not  re- 
pair, but  it  did  have  the  right  to  take  such 
timber  to  keep  the  road  in  repair  after  such 
change  had  been  made.  United  States  ▼. 
Denver  &  R.  G.  R.  Co.,  190  Fed.  825,  854. 

A  contract  called  for  the  paving  of  a 
street  to  be  constructed  with  a  stone  curb- 
ing, with  a  foundation  of  broken  stone  and 
sand,  and  a  six-Inch  concrete  superstructure 
thereon,  with  a  surface  iayer  of  two  inches 
of  asphaltum,  to  be  kept  in  "repair"  by  the 
contractor  for  seven  years.  After  its  com- 
pletion and  use  it  soon  became  perforated 
with  holes,  which  the  contractor  undertook 
to  repair  by  patchwork.  The  condition  of 
the  asphalt  surface  continued,  however,  to 
grow  worse,  greatly  interfering  with  the  use 


r  of  the  street  Experts  reported  that  it  was 
in  the  interest  of  economy  and  business  judg- 
ment to  relay  the  entire  surface  asphaltum 
coating.  Held,  that  as  applied  to  the  whole 
pavement  as  a  unit  this  resurfacing  was  of 
the  nature  of  repair  work.  Plaintiff's  con- 
tention was  that  the  work  was  "reconstruc- 
tion" and  not  "repair."  The  court  says  that 
it  may  be  conceded  that  there  are  some  vary- 
ing shades  of  difference  in  the  general  term 
"repair,"  but  there  Is  none  more  apt  and  com- 
prehensible than  the  accepted  dictionary  defi- 
nition: "To  restore  to  a  sound  or  good  state 
after  decay,  injury,  dilapidation,  or  partial 
destruction."  "Reconstruction"  is  "to  con- 
struct again,  to  rebuild,  to  remodel,  to  form 
again  or  renew."  It  would  therefore  follow 
that  to  constitute  a  work  of  reconstruction  of 
the  pavement  would  Involve  the  rebuilding 
of  the  whole  unit,  including  the  concrete 
foundation  as  well  as  the  asphalt  surface,  to 
say  nothing  of  the  curbing.  "Repair  is  're- 
storation to  a  sound,  good,  or  complete  state 
after  decay,  injury,  dilapidation,  or  partial 
destruction.'  Reconstruction  Is  *the  act  of 
constructing  again.'  Reproduction  is  'repeti- 
tion,' or  'the  act  of  reproducing.' "  These  def- 
initions are  instructive  in  bringing  home  to 
the  mind  that  repair  carries  with  it  the- idea 
of  restoration  after  decay,  injury,  or  partial 
destruction,  and  that  reconstruction  or  re- 
production carries  with  it  the  idea  of  com- 
plete construction  or  production  over  again. 
American  Bonding  CJo.  v.  City  of  Ottumwa, 
137  Fed.  572, 579,  70  C.  C.  A.  270  (citing  Good- 
year Shoe  Machinery  Co.  v.  Jackson,  112  Fed. 
146-150,  50  C.  C.  A.  159.  163,  55  L.  R.  A.  692). 

"Webster  defines  'repair'  as,  to  restore 
to  a  sound  or  good  state  after  decay,  injury, 
dilapidation,  or  partial  destruction,  as  to  re- 
pair a  house,  a  wall,  or  a  ship.  He  defines 
'reconstruction'  as,  to  construct  again,  to  re- 
build." Where,  after  a  street  which  had 
been  paved  with  asphalt  at  the  expense  of 
abutting  owners  had  fallen  into  disrepair, 
the  city  passed  an  ordinance  directing  that 
it  be  reconstructed  with  asphalt  paveni^  in 
accordance  with  the  ordinance,  in  so  far  Ira  it 
related  to  resurfacing  streets  with  asphalt 
paving,  so  that  the  entire  improvement  con- 
sisted merely  of  relasrlng  a  new  three-inch 
asphalt  surface  on  the  original  macadam 
base,  without  disturbing  the  same,  the  work 
did  not  constitute  a  "reconstruction"  of  the 
street,  but  was  a  mere  "repair"  thereof,  for 
which  the  city  was  solely  responsible.  City 
of  Covington  v.  Bullock,  103  S.  W.  276,  277, 
126  Ky.  236  (quoting  and  adopting  definition 
in  Levi  v.  Coyne  IKy.]  57  S.  W.  790). 

Where,  under  a  single  ordinance,  a  new 
pavement  is  to  be  laid,  and  the  old  curbing 
and  guttering  must  be  reset  and  replaced  in 
part,  the  curbing  and  guttering  are  "recon- 
struction work,"  though  the  contractor  Is  re- 
quired to  utilize  serviceable  old  curb  and  gut- 
ter stones,  and  not  "repair  work,"  within  Rev. 
St.  1899,  §  5681,  providing  that  the  cost  of  re- 
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pair  of  curbing  or  guttering  shall,  when  not 
done  by  the  owner  liable  therefor  in  the  first 
instance,  be  paid  out  of  the  general  revenue  of 
the  city,  and  the  cost  of  the  curbing  and  gut- 
tering was  properly  included  in  special  tax 
bills.  Rackliffe  t.  Duncan,  108  S.  W.  1110, 
1112,  130  Mo.  App.  695. 

The  words  ^'repairing"  and  ''remodeling" 
are  not  synoynmous  or  Included  within  the 
meaning  of  the  word  *'buildiug,*'  within  an 
ordinance  prohibiting  the  erection  of  a  wood* 
en  building  within  the  fire  limits.  City  of 
MayviUe  ▼.  Rosing,  128  N.  W.  893,  395,  19  N. 
D.  98,  26  L.  R.  A.  (N.  S.)  120. 

Am  rendering  suitable  for  mse 

Where  improvements  are  limited  to  re- 
pairing Interior  arrangements  of  an  old  build- 
ing to  suit  the  convenience  of  the  owner,  they 
are  repairs  or  alterations  within  the  meaning 
of  Mechanic's  Lien  Law,  %  10.  Grantwood 
Lumber  &  Supply  Co.  v.  Abbott,  78  AtL  1046, 
80  N.  J.  Law,  564. 

Am  rent 
See  Rent. 

Repavement  of  etreet 

"Repairing"  a  pavement  means  restora- 
tion of  the  paved  surface,  while  "repaving" 
means  replacement  of  old  pavement  with 
new.  People  ex  rel.  Keller  v.  City  of  BufCalo, 
137  N.  Y.  Supp.  464,  466,  77  Misc,  Rep.  532. 

Milwaukee  City  Ordinance  June  6,  1887, 
f  4,  granted  certain  rights  and  privileges  to 
the  Milwaukee  City  Railway  Company,  de- 
fendant's predecessor  in  interest,  and  obli- 
gated it  to  maintain  in  good  and  thorough 
repcUr  during  the  charter  term  all  portions  of 
W.  street  between  the  outside  rails,  and 
one  foot  therefrom  toward  the  curb,  of 
the  same  material  as  that  of  which  the 
street  should  be  composed  when  such 
repairs  should  be  necessary.  Held  that, 
while  the  word  "repair"  does  not  mean  "re- 
pave,**  yet  the  section  requires  the  company 
to  keep  the  street  in  repair,  and  that,  when 
a  given  pavement  becomes  defective,  the  com- 
pany must  renew  that  portion  of  the  pave- 
ment within  its  cone,  using  the  same  materi- 
al which  the  dty  uses  on  the  rest  of  the 
street.  State  ex  rel.  City  of  Milwaukee  v. 
Milwaukee  Electric  Ry.  &  Light  Co.,  139  N. 
W.  396,  898,  151  Wis.  520. 

Where  the  wearing  surface  of  a  paved 
street  in  a  metropolitan  city  has  become  so 
decayed  as  to  be  unfit  for  use,  and  it  is  pro- 
posed that  the  material  composing  the  wear- 
ing surface  shall  be  rem^oved  and  a  Aew  ma- 
terial relaid  thereon  on  the  same  concrete 
base,  it  constitutes  a  "repaving"  as  distin- 
guished from  "repairing,"  as  used  in  the  pro- 
visions of  the  charter  of  such  a  dty  (Comp. 
St  1903,  G.  12a),  regulating  the  manner  and 
method  of  improving  streets.  McCaffrey  v. 
City  <tf  Omaha,  101  N.  W.  251,  252»  72  Neb. 
583. 


A  charter  empowering  a  city  councU  tK 
raise  money  for  regulating,  cleaning,  and 
keeping  in  repair  streets  and  highways,  and 
providing  also  that  grading  and  macadamlz- 
h2g,  etc.,  shall  be  done  at  the  expense  of  the 
owner^  does  not  authorize  an  expenditure  of 
a  part  of  the  money  raised  for  graveling  or 
macadamizing.  State  v.  City  Council  of  Pas- 
saic, 46  N.  J.  Law,  124. 

The  relaying  of  macadam  in  the  center 
of  a  macadamized  street  to  the  width  of  14 
feet  part  of  the  way  and  20  feet  for  the  re- 
mainder of  the  way,  and  to  the  depth  of  18 
inches,  and  presenting,  when  completed,  after 
work  continuing  for  2  months  and  10  days,  at 
a  cost  apportioned  to  the  abutting  property  of 
$4,025.90,  a  uniform  and  even  appearance  the 
entire  length  of  the  street,  as  though  repav- 
ed,  is  not  "repairing"  a  street,  within  Rev. 
St.  1909,  %  9411,  authorizing  a  town  of  the 
fourth  class  to  repair  streets  without  notice, 
through  its  proper  officer  or  committee  on  im- 
provements, as  the  word  "repair"  is  not  the 
sulMititutioB  of  a  structure  in  place  of  a  sim- 
ilar original  structure;  but  to  constitute  a 
repair  there  must  be  an  original  on  which  to 
rest  the  repair.  Koel  v.  Town  of  Lees  Sum- 
mit, 148  S.  W.  194,  195,  166  Mo.  App.  il4. 

The  work  of  lining  up  and  repairing  a 
curb  by  repladng  rotten  stones  with  new  ones 
where  necessary  is  repair  work,  which  must 
be  paid  for  by  the  city,  under  St  Louis  dty 
charter.  Perkinson  v.  Schnake,  83  S.  W.  301, 
302,  108  Mo/ App.  255. 

In  performing  a  contract  for  a  street  Im- 
provement, the  old  asphaltum  was  removed, 
and  the  old  concrete  base  was  replaced  by 
new  material  where  necessary.  Where  no 
concrete  existed,  new  concrete  was  used,  not 
more  than  six  inches  in  depth,  and  the  finish- 
ed surface  was  made  to  conform  to  a  plane 
parallel  with  and  three  inches  below  the  fin- 
ished surface  of  the  pavement.  Wherever 
the  earth  where  the  new  concrete  was  used 
was  soft  and  spongy,  it  was  dug  up  and  re- 
paired. Wherever  the  concrete  base  then  in 
place  was  below  a  point  parallel  to  three 
inches  below  the  finished  surface  of  the  pave- 
ment, new  concrete  was  laid  on  the  old  so  as 
to  bring  its  surface  up  to  such  parallel;  and 
wherever  such  base  was  above  such  point  it 
was  cut  down  to  the  same  parallel.  In  addi- 
tion, a  binder  course  of  bituminous  concrete, 
1%  inches  thick,  composed  of  clean  broken 
stone,  was  laid  on  the  concrete  base,  and  on 
this  foundation  a  compressed  asphalt  wear- 
ing surface  1^  inches  thick  was  placed.  It 
was  held  that  the  work  done  was  not  "re- 
pairs," within  the  meaning  of  Rev.  St  1899, 
i  5681,  providing,  as  to  dties  of  the  second 
class,  that  the  cost  of  the  repairing  and  keep- 
ing in  repair  of  all  streets  shall  be  paid  out 
of  the  general  revenue  fund,  and  exempting 
abutting  property  owners  from  liability 
therefor.  Barber  Asphalt  Paving  Co.  v.  Mu- 
chenberger,  78,  S.  W.  280»  282,  105  Mo. 
App*  47. 
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The  obligation  of  a  city  passenger  rail- 
way company  under  Its  charter  to  keep  the 
street  embracing  the  track  of  its  road  and 
two  feet  on  each  side  in  **repair"  does  not  re- 
quire it  to  repave  it  with  a  new  and  different 
and,  perhaps,  more  costly  material.  Mayor, 
etc.,  of  Baltimore  r.  Scharf,  54  Md.  499,  500, 
503. 

Under  a  dty  charter  providing  for  re- 
pairs to  sidewalks  and  curbs  and  authorizing 
the  board  of  works  to  require  the  owner  of 
the  lot  in  front  of  which  repairs  might  be 
needed,  to  make  them,  upon  notice,  and  that 
if  not  done  by  the  owner  the  city  might  do 
it  and  sue  for  the  expense  as  for  labor  done 
and  materials  furnished  for  him,  but  which 
gave  no  authority  to  make  the  cost  of  such 
repairs  by  an  assessment,  the  resetting  of 
curbs  and  flagging  of  sidewalks,  already  laid, 
constituted  "repairs,"  not  subject  to  assess- 
ment. State  V.  Jersey  City,  38  N.  J.  Law, 
410,  415. 

As  restoratlMi  to  original  condition 

**To  'repair,'  as  is  ordinarily  understood, 
is  to  mend;  not  to  make  a  new  thing,  but  to 
refit  or  make  good  or  restore  an  existing 
thing."  Walker  v.  City  of  Detroit,  106  N.  W. 
1123,  1124,  143  Mich.  427. 

The  language  of  the  statute  as  to  the 
employer's  duty  to  furnish  safe  appliances 
for  work  of  "repairing"  Includes  any  work  of 
restoration  to  a  former  more  perfect  condi- 
tion. Koepp  y.  National  Enameling  &  Stamp- 
ing Co.,  139  N.  W.  179,  184,  151  Wis.  302. 

The  word  "repair,"  is  used  in  connection 
with  a  patented  article,  means  the  restora- 
tion of  worn-out  parts.  Leeds  &  Catlin  Co.  v. 
Victor  Talking  Mach.  Co.,  29  Sup.  Ct  503, 
506,  213  U.  S.  825,  53  Ia  Ed.  816  (citing  Wil- 
son T.  Simpson,  50  U.  S.  [9  How.]  109,  13  L. 
Ed.  66 ;  Same  v.  Rossean,  45  U.  S.  [4  How.] 
709,  11  L.  Ed.- 1169). 

Where,  at  the  commencement  of  a  lease 
for  a  term  of  years,  the  premises  were  chang- 
ed from  a  loft  and  office  building  to  a  fac- 
tory, the  expense  of  alterations  necessary  to 
place  them  in  their  original  condition  after 
surrender  on  the  tenant's  bankruptcy  was  not 
"repairs,"  for  which  the  landlord  was  enti- 
tled to  claim  under  the  lease,  providing  that 
the  tenant  shall  make  all  inside  repairs  and 
alterations  at  his  own  eKi)en!se.  In  re  Inter- 
national Milling  Co.,  175  Fea.  308,  309. 

Pol.  Code,  §  3459,  provides  that  if  further 
assessments  are  required  to  protect,  maintain, 
or  "repair"  the  works  of  a  reclamation  dis- 
trict, the  trustees  must  present  to  the  su- 
pervisors a  statement  of  the  work  done  and 
to  be  done,  and  that  the  board  must  direct 
an  assessment.  Held,  that  proceedings  to  re- 
store 1,500  feet  of  washed-out  levee  were 
property  had  under  the. section,  and  that  the 
landowners  were  not  entitled  to  *  the .  advice 
of  the  supervisors  before  the  work  was  doiie. 


Reclamation  Dist.  No.  535  v.  Clark,  100  Pac: 
1091, 1092,  155  CaL  345. 

A  lease  provided  that  the  lessee  should 
not  deface  the  premises,  by  removal  of  any 
fixture  or  otherwise,  and  yield  up  the  prem- 
ises and  all  additions  in  good  repair,  but  per- 
mitted him  to  make  alterations  necessary  for 
his  business,  and  to  remove  the  same  at  the 
termination  of  the  lease,  provided  he  put  the 
premises  in  good  repair.  The  lessee  built  on 
the  premises  bathrooms,  and  Installed  appro- 
prlate  fixtures  and  tiled  floors,  all  of  perma- 
nent construction,  to  adapt  the  premises  for 
his  business  of  selling  bathroom  and  sanitary 
fixtures.  Held,  that  the  lessee  had  the  op- 
tion of  removing  the  additions  at  the  end  of 
the  term,  and  when  he  exercised  the  option 
the  premises  must  be  left  undefaced  and  in 
good  repair,  but,  where  he  did  not  elect  to  ex- 
ercise the  privilege  of  removal,  the  lessor 
could  not  compel  him  to  make  such  removal; 
the  word  "repair"  meaning  mending  a  waste 
or  decay  incident  to  a  removal,  and  not  a 
restoration  to  an  original  state,  when  the  ad- 
ditions were  sound  as  structures  and  not  de- 
facing the  premises.  Perry  v.  J.  L.  Mott  Iron 
Works  Co.,  93  N.  E.  798,  799,  207  Mass.  501. 

Streot  pavlaK 

It  was  not  Improper  to  include,  in  an  as- 
sessment for  the  Improvement  of  a  street,  the 
cost  of  work  performed  on  the  sidewalks, 
curbing  and  guttering,  on  the  theory  that 
such  work  constituted  repairs  chargeable  to 
the  city.  Halsey  v.  Richardson,  122  S.  W. 
326,  329,  139  Mo.  App.  157. 

Repair  of  road 

As  county  purpose,  see  County  Purpose. 

Repair  of  Tessel 

Inclosing  the  deck  of  a  barge  to  protect 
her  cargo  from  the  weather  to  fit  her  for  a 
particular  business  constitutes  "repairs,"  and 
not  construction.  The  O.  H.  Vessels,  183  Fed. 
561,  562,  106  C.  C.  A.  107;  177  Fed.  589  (citing 
The  Iris,  100  Fed.  104,  40  C.  C.  A.  301;  The 
Ella,  84  Fed.  471). 

The. word  "r^>alr''  contemplates  an  ex- 
isting structure,  which  has  become  Imper- 
feet  by  reason  of  the  action  of  elements  or 
otherwise.  In  the  case  of  vessels  particular- 
ly, this  distinction  is  one  which  cannot  be  ig- 
nored, as  it  lies  at  the  basis  of  an  important 
diversity  of  Jurisdiction  between  the  com- 
mon-law  and  maritime  courts.  Gagnon  v. 
United  States,  24  S.up.  Ct.  510,  512,  193  U.  S. 
451t  48  Xi.  £d.  745. 

The  test  to  be  applied  in  distingtilshins 
between  A'  new  vessel  and  one  repaired  doea 
not  depend  upon  the  comparative  amount  of 
new  and  old  material '  used.  Nor  Is  it  nec- 
essary that  the  dimensions  or  burden  sbonid 
remain  unchanged  to  constitute  a  repalre^l 
vessel.  The  real  tei^t  Is  whether 'the  e^cisbencd 
and  Identity  of  the'  Vessel  remain.  Homier  r. 
The  Lady  of  the  Ocean,  70  Me.  350,  352. 
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Widen  or  deepen  ditch    '  [ 

The  phrase  **widen  or  deepen,**  as  used 
in  Laws  1905,  p.  327,  c.  230,  §  26,  authoriz- 
ing county  commissioners  to  keep  drainage 
ditches  in  proper  repair,  etc.,  by  remoring 
obstructions  therefrom,  is  not  included  In  the 
term  "repairs,"  so  as  to  authorhse  such  work 
without  notice  to  interested  property  own- 
ers. In  re  RenvUle  Co.,  122  N.  W.  1120, 1122, 
109  Minn.  88. 

REPAIR  SHOP 

A  condition  attached  to  the  grant  of  aid 
to  a  railroad  that  It  locate  its  "repair  shop 
and  roundhouse"  at  a  particular  place  means 
no  more  than  such  repair  shop  and  round- 
house as  may  be  required  upon  the  particular 
section  or  division  of  the  road  to  which  it  re- 
fers. Bradley  Ramsay  Lumber  Co.  t.  Per- 
kins, 33  South.  361,  354,  109  La.  317. 

REPARTIAMENTO 

"Repartlamento"  is  a  proceeding  in  its 
nature  judicial — ^a  p^irtitlon  of  common  prop- 
erty.    Stelnbach  v.  Moore,  30  Cal.  498,  505. 

REPAVE— REPAVEMENT 

Where  a  street  has  been  paved  for  a  part 
of  its  width,  subsequent  pavement  of  those 
parts  which  have  never  been  paved  is  not  a 
"repavement,"  as  affecting  liability  for  the 
expense  of  an  improvement.  People  ex  raL 
Keller  v.  City  of  Buifalo,  137  N.  Y.  Supp, 
404,  465,  77  Misc.  Rep.  532. 

Milwaukee  City  Ordinance  June  6,  1887, 
f  4,  granted  certain  rights  and  privileges  to 
the  Milwaukee  City  Railway  Company,  de- 
fendant's predecessor  In  Intei^st,  and  ob- 
ligated it  to  maintain  In  good  and  thorough 
repair  during  the  charter  term  all  portions 
of  W.  street  between  the  outside  raila,  and 
one  foot  therefrom  toward  the  curb,  of  the 
same  material  as  that  of  which  the  street 
should  be  composed  when  such  repairs  should 
be  necessary.  Held  that,  while  the  word  "re- 
pair** does  not  mean  ''repave,"  yet  the  section 
requires  the  company  to  keep  the  street  In 
repair,  and  that,  when  a  given  pavement  be- 
comes defective,  the  company  must,  renew 
that  portion  of  the  pavement  withijjL  its 
zone,  using  the  same  material  which  th^ 
city  uses  on  the  rest  of  the  street  State  ex 
rel.  City  of  Milwaukee  v.  Milwaukee  Electric 
By.  &  Light  Co.,  139  N.  W.  396,  398,  151 
Wis.  520. 

Where  the  wearing  stfface  Of  a  paved 
street  in  a  dty  of  the  metropolitan  class 
has  become  so  rotten  and  decayed  as  to  be 
unfit  for  use,  and,  in  a  work  for '  the  Im- 
provement of  such  street,  it  te  proposed  knd 
required  that  all  the  matei*lafl  composing  thie 
wearing  ^surface  of  the  entirte  portion  ot  the 
paved  street  shall  be  removed,  and"  a  M\\-  ma- 
terial ot  the  silme  or  bf  «  different  kind-  rch 
placed  or  relaid  thereon,  even  thoiifch  oh'  th^ 


same  concrete  base,  such  proposed  work  con- 
stitutes a  "repavlng"  of  the  street,  as  dis- 
tinguished from  '^repairing,"  as  those  words 
are  used  In  the  charter  of  the  dty.  McCaf- 
frey V.  City  of  Omaha,  101  N.  W.  251,  252, 
72  Neb.  583. 

As  pavins 

See  Pave — Pavement. 

As  repair 

See  Repair — Repairs. 

REPEAL 

See  Express  Repeal. 

The  primary  meaning  of  the  word  "re- 
peal," as  used  in  speaking  of  the  repeal  of 
a  statute,  is,  as  its  etymology  imports,  that 
the  statute  has  been  recalled  or  revoked. 
TO  repeal  signifies  the  abrogation  of  one 
statute  or  some  of  its  particular  provisions 
by  another.  Jessee  v.  De  Shong  (Tex.)  105 
S.  W.  1011,  1014  (quoting  7  Words  and 
Phrases,  p.  6102,  and  citing  Oakland  Pav- 
ing Co.  V.  Hilton,  11  Pac.  3,  6,  09  Cal.  479; 
Butte  &  B.  Onsol.  Mln.  Co.  v.  Montana 
Ore-Purchasing  Co.,  00  Pac.  1039,  24  Mont. 
125). 

The  term  "repeal"  with  reference  to 
statutes  means  the  abrogation  of  a  previously 
existing  law  by  a  subsequent  statute,  which 
either  declares  that  the  former  shall  be  re- 
voked, or  which  contains  provisions  so  ir- 
reconcilable with  those  of  the  earlier  law  that 
only  one  of  the  two  can  remain  in  force; 
the  former  being  an  express  repeal  and  the 
latter  an  Implied  repeal.  City  of  St.  Louis 
V.  Kellman,  139  S.  W.  443,  235  Mo.  687.  See, 
also,  Wilson  v.  People,  85  Pac.  187,  189,  36 
Colo.  418. 

Laws  1899,  c.  141,  relating  to  compensa- 
tion of  county  officers,  provided  (section  12) 
that  probate  Judges  should  retain  fees  In 
amounts  proportioned  to  the  population,  di- 
viding the  excess  with  the  county.  Section 
14  required  such  jud^e  to  keep  a  record  of 
all  fees  collected,  and  file  quarterly  reports 
showing  thdr  amount  Laws  1901,  c.  214, 
fixed  the  fees  of  the  probate  judge  in  two 
counties  in  accordance  with  the  general 
schedule,  except  as  to  two  items  which  were 
Increased,  and  allowed  him  to  retain  the 
entire  amount  collected  and  expressly  re- 
pealed original  section  14  of.  chapter  141. 
Laws  1909,.  c*  142,:  purported  to  repeal  the 
act  ot  1901  so>  far  >as  it  appUed  .to  one  of 
the  counties  covered  thereJE^gr.  Held,  that -the 
act  of  1901  was  not  a  repbal  of  chapter  141 
within  the  meaning  of  <the  rule  that  the  r^ 
peal  of  a  statute  dodis  .not ^revive  a  statute 
previouslsr  repealed,  aAd  the  «fdunty  as  to 
which  it  was  rej^ealed  agijin  cam^  VVUM*  -ffyp 
operation  of  the  la\^^({fl890.  Stitfe  v.  'PritlS- 
e^,  li2:Pad.  820,  =830/  8^  Kan.  169;  36  L.  R. 
'A.  (N.  S.)  108*.    '  i'      -  "'■  '    •    *    -  ' 
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Amendment  distiasvisbed 

There  is  a  distinction  between  a  ''repeal" 
and  an  '^amendment"  of  a  statute.  A  "re* 
peal"  necessarily  involves  a  cliange  in  the 
law,  whether  the  statute  repealed  is  the  only 
enactment  on  the  subject  dealt  with  in  the 
repealed  act.  A  statute,  in  derogation  of  the 
common  law,  is  not  an  amendment  of  the 
common  law,  and  therefore  the  fact  that 
an  independent  act,  full  and  complete  in  it- 
self, repeals  by  implication  any  portion  of  a 
statutory  system  does  not  render  it  an 
amendatory  statute,  where  it  makes  no  refer- 
ence to  the  statutes  affected  by  it  It  Lb 
true  that  such  an  act  alters  or  changes  the 
system,  but  this  change  or  alteration  is  and 
must  be  eiscribed  to  the  repeal  wrought  by  the 
Independent  act  and  not  to  the  change  or  al- 
teration consequent  upon  the  repeal.  An 
amendment  also  involves  some  change  or  al- 
teration in  the  existing  statute  law,  and  may 
also  operate  as  a  repeal  of  some  of  its  pro- 
visions, but  such  change  or  alteration  made 
by  the  amendment  is  direct  and  not  conse- 
quential, as  is  the  case  of  a  repeal.  There 
is  also  another  marked  difference  between 
a  ^'repeal"  and  an  "amendment"  An 
"amendment"  may  not,  and  often  does  not, 
operate  as  a  repeal,  but  merely  as  an  addi- 
tion to  the  statute  of  which  it  is  amendatory. 
This  can  never  be  the  effect  or  operation  of 
a  repealing  statute,  whether  the  repeal  be  by 
implication  or  be  direct.  As  stated  in  Bou- 
vier's  Law  Dictionary,  a  "repeal"  is  "the 
abrogation  or  destruction  of  a  law  by  a 
legislative  act,"  while  an  "amendment"  is 
"an  alteration  or  change  of  sqmething  pro- 
posed in  a  bill  or  established  as  law."  A 
"supplemental"  act  adds  something  that  was 
left  out  of  the  original  act,  and  does  not  nec- 
essarily revise  it  or  amend  it  in  the  technical 
sense,  while  an  amendment  is  something  that 
may  be  incorporated  into  the  act  amended  on 
its  passage.  A  supplemental  act  is  an  inde- 
X)endent  law,  and  a  "healing  act"  is  one  that 
cures  some  defect  in  a  proceeding  which  the 
Legislature  could  have  authorized  in  the 
first  instance.  From  this  it  is  held  that  an 
independent  legislative  act,  complete  in  it- 
self, and  inconsistent  with  other  statutory 
provisions  on  the  same  subject,  is  not  an 
"amendment"  but  is  a  "repeal."  State  ex 
rel.  Gamble  v.  Hubbard,  41  South.  903,  905, 
906,  148  Ala.  391. 


The  term  "repeal"  is  synonymous  with 
"annul,"  "cancel,"  "reverse,*'  and  "abolish." 
so  that  a  statute  or  ordinance  is  repealed 
when  it  Is  destroyed,,  abolished,  abrogated, 
canceled,  an&ulled,  recalled,  or  rescinded  by 
a  later  one.  City  of  St  Louis  v.  Kellman, 
139  S.  W.  443,  445,  235  Mo.  687 ;  Wilson  v. 
People,  85  Pac.  187,  189,  86  Colo.  418. 

BEPEAL  BY  IMPLICATION 

"A  'repeal  by  implication'  must  be  by 
necessary  implication.    It  is  not  sufficient  to 


establish  that  the  subsequent  law  or  laws 
cover  some,  or  even  all,  of  the  cases  provid- 
ed for  by  it,  for  they  may  be  merely  affirm- 
ative, or  cumulative,  or  auxiliary.  But  there 
must  be  a  positive  repugnancy  between  the 
provisions  of  the  new  law  and  those,  of  the 
old,  and  even  then  the  old  law  is  repealed 
by  implication  only  pro  tauto  to  the  extent 
of  the  repugnancy.  Evans  v.  McFarland,  85 
S.  W.  873,  878,  186  Mo.  703  (citing  State  ex 
rel.  Reid  v.  Walbridge.  24  S.  W.  457,  119  Ma 
383,  41  Am.  St  Hep.  663,  and  quoting  And. 
Law  Diet.  p.  879) ;  Jessee  v.  De  Shong  (Tex.) 
105  S.  W.  1011.  1014  (citing  7  Words  and 
Phrases,  p.  6103). 

For  a  later  statute  to  repeal  an  earlier 
one  on  the  same  subject  by  implication,  there 
must  be  such  a  repugnanc}'  or  conflict  be- 
tween the  two  acts  that  they  cannot  stand 
together^  Austin  v.  State,  135  S.  W.  1167, 
1168,  61  Tex.  Or.  R.  573  (quoting  7  Words 
and  Phrases,  p.  6103). 

"Repeals  by  implication"  are  not  favor- 
ed, and,  where  two  statutes,  covering  in 
whole  or  in  part  the  same  juiatter.  are  not  ab- 
solutely irreconcilable,  effei't  should  be  giv- 
en, if  possible,  to  both  of  thein.  Giles  v.  Den- 
nison.  78  Pac.  174, 177,  15  Okl.  55 :  McMillan 
V.  Board  of  Com'rs  of  Payne  County,  79  Pac 
898,  899,  14  Okl.  659. 

REPEL 

REPEL  IMPUTATIOir  OF  NEOLIOEKOE 

In  an  action  for  injuries  sustained  by 
a  passenger  while  attempting  to  alight  from 
a  street  car,  it  is  error  to  give  to  the  Jury 
an  instruction  in  which,  after  telling  them 
that,  under  the  law,  the  defendant  is  held 
liable  for  the  slightest  negligence,  they  are 
instructed  that  the  defendant  must  "repel 
by  satisfactory  proof  every  imputation  of  ' 
such  negligence,"  when  the  facts  are  not  such 
as  to  create  a  presumption"  of  negligence 
against  the  defendant  and  cast  the  burden 
upon  it  to  disprove  negligence,  and  also  when 
the  contributory  negligence  of  the  plaintiff 
is  involved.  To  "repel  by  satisfactory  proof 
every  imputation  of  negligence"  means  that 
the  burden  Is  upon  tlie  defendant  to  prove 
that  the  injorj'  was  not  the  result  of  its 
negligent  act.  Blake  v.  Camden  Interstate 
Ry.  Co.,  50  S.  E.  408,  409,  57  W.  Va.  300. 

REPUCEMENT 

The  word  "replacement,"  as  applied  to  a 
patented  article,  means  the  restoration  of 
worn-out  parts.  Leeds  &  Catlln  Co.  v.  Victor 
Talking  Mach.  Co.,  29  Sup.  Ct  503.  500,  213 
U.  S.  325,  53  U  Ed.  816  (citing  Wilson  t. 
Simpson,  60  U.  S.  (9  How.l  109,  13  U  Kd.  66 ; 
Same  r,  Rosseau,  45  U.  S*  L4  How.]  709,  11 
U  Kd.  1169), 
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REPLEVIN 

"Replevin"  Is  a  possessory  remedy.  Mat- 
tison  V.  Hooberry,  78  S.  W.  642,  643,  104  Mo. 
App.  287. 

"Beplerin*'  is  a  mere  possessory  action. 
It  is  said  in  Sliinn,  Repl.  §  164,  tliat  it  is  a 
universal  principle  of  the  law  of  replevin 
that  the  action  will  only  lie  against  the  par- 
ty in  possession  of  the  property  at,  the  time 
the  action  is  Instituted.  Jenkins  v.  City  of 
Ontario,  74  Pac.  466,  467,  44  Or.  72,  102  Am. 
St  Rep.  625. 

In  an  action  of  "replevin,"  nothing  can 
be  tried  but  the  right  of  possession  of  the 
property  in  controversy.  Nlcolette  Ltimber 
Co.  V.  People's  Coal  Co.,  62  Atl.  1060,  1061, 
213  Pa.  379,  3  L.  B.  A.  (N.  S.)  32T,  110  Am. 
St.  Rep.  550,  5  Ann.  Cas.  387. 

"Replevin"  is  a  possessory  action  only. 
Roach  V.  Curtis,  100  N.  Y.  Supp.  411,  414,  50 
Misc.  Rep.  122. 

•*The  'action  of  replevin'  is  one  for  the 
possession  merely."  Kelly  v.  Lewis,  BS  Pac. 
388,  389,  38  Colo.  18. 

"Replevin"  "is  strictly  a  possessory  ac- 
tion, and  the  right  of  the  possession  of  the 
property  involved  at  the  commencement  of 
the  action  is  the  question  at  issue."  The 
gist  of  action  is  the  unlawful  detention  of 
the  property.  Hyde  v.  Elmer,  88  Paa  1132, 
14  N.  M.  39. 

The  remedy  of  "replevin"  is  spedflc  in 
purpose  and  limited  In  scope.  It  can>  only  be 
Invoked  against  unreasonable  detention  ex- 
isting when  suit  is  broughtr  and  one*  not  in 
possession  is  Invulnerable  to  such  suit,  and 
it  is  immaterial  that  the  value  of  the  thing 
sought  might  be  recovered  in  the  event  it 
could  not  be  produced  to  satisfy  the  Judg- 
ment Redlnger  v.  Jones,  75  Pac  997,  999, 
68  Kan.  627. 

"Replevin"  cannot  be  maintained  by  one 
who  has  neither  title  to  thp  property,  gen- 
eral or  special,  nor  the  right  to  possession. 
Clark  V.  Anderson,  68  AU.  633,  634,  103  Me. 
134. 

Under  the  Code,  the  gist  of  "replevin" 
is  the  wrongful  detention  of  the  property  in 
dispute.  Robb  v.  Dobrlnskl,  78  Pac.  101,  103, 
14  Okl.  563,  1  Ann.  Cas.  981. 

"Replevin"  is  a  form  of  action  to  recover 
possession  of  personal  chattels  that  have 
been  unlawfully  taken  or  detained  from  their 
owner.  The  action  is  founded  on  the  general 
or  special  property  of  the  plaintiff,^  and  his 
consequent  right  to  immediate  and  'exclusive 
possession,  and  the  action  is  therefore  one 
in  which  the  title  or  property  of  a  chattel  is 
determined.  Hitch  v.  Riggln  (Del.)  80  AU. 
975,  976. 

"Replevin"  does  not  lie  to  recover  the 
amount  which  may  be  found  due  from  de- 
fendant to  plaintiff  on  account,  but  to  recov- 
er possession  of   the  property   in  di«)pute. 


Malsby  t.  Gamble^  54  South.  766,  768,  61  Fla. 
310. 

An  action  of  "replevin"  is  not  only  an 
action  to  recover  the  spedflc  property,  but 
also  to  recover  damages  for  the  detention  and 
plaintiff  is  entitled  to  recover  such  damages, 
though  he  has  not,  pursuant  to  the  statute, 
required  the  immediate  delivery  of  the  prop- 
erty. Pedrick  V.  Kuemmell,  65  Atl.  846,  847, 
74  N.  J.  Law,  379. 

"'Replevin'  is  strictly  a  possessory  ac- 
tion for  the  recovery  of  personal  property, 
and,  in  order  to  recover,  the  plaintiff  must 
be  the  legal  owner  and  entitled  to  the  pos- 
session at  the  time  of  the  commencement  of 
the  action;"  and  "replevin"  will  lie  to  re- 
cover growing  strawberry  plants  attached 
to  the  soil,  where  the  testimony  shows  a  sale 
of  all  the  strawberry  plants  on  a  certain 
tract.  Cannon  v.  Mathews,  87  S.  W.  428, 
429,  75  Ark.  886,  69  L.  R.  A.  827,  112  Am. 
St  Rep.  64,  5  Ann.  Cas.  478. 

"Replevin"  is  an  action  for  the  wrong- 
ful detention  of  possession,  and  the  primary 
object  is  to  recover  the  thing  and  not  its 
value.  O'Brien  v.  Curry  &  Whyte,  127  N.  W. 
411,  412,  111  Minn.  533,  137  Am.  St  Rep. 
563. 

"Replevin"  is  an  action  for  the  recovery 
of  chattels  wrongfully  taken  and  detained, 
or  wrongfully  detained;  the  gist  of  the  ac- 
tion being  indifferently  statea  to  be  the 
"wrongful"  or  "unlawful"  detention.  Bos- 
well  V.  First  Nat  Bank  of  Laramie,  92  Pac. 
624,  632,  16  Wyo.  161. 

"Replevin"  is  a  suit  Involving  only  the 
right  to  possession.  Welker  ▼.  Appleman,  90 
N.  E.  35,  39,  44  Ind.  Aw.  699. 

The  statutory  action  of  "claim  and  deliv- 
ery" (B.  &  C.  Comp.  f  284)  for  the  recovery  of 
possession  of  specidc  personal  property  is 
substantially  the  ancient  remedy  of  "replev- 
in." Freeman  y.  Trummer,  91  Pac  1077, 
1079,  50  Or.  287. 

"Replevin"  is  one  of  the  most  ancient 
and  well-defined  writs  known  to  the  common 
law.  The  plaintiff  in  replevin  does  not  take 
or  hold  the  goods  replevied  as  a  bailee  or/ 
custodian,  nor  are  the  goods  in  any  sense  in 
custodia  legls.  It  is  an  andent  common-law 
proceeding  by  which  the  owner  recovers  pos- 
session of  his  own.  It  is  defined  in  the  old 
books  as  "a  redelivery  to  the  owner,  by  the 
sheriff,  of  his  cattle  or  goods  distrained  up- 
on any  cause,  upon  surety  that  he  will  pur- 
sue the  action  against  him  that  distrained. 
If  he  pursue  it  not,  or  if  it  be  adjudged 
against  him,  then  he  who  took  the  distress 
shall  have  it  again,  and  for  that  puipose  may 
have  a  writ  of  retomo  habendo."  Three 
States  Lumber  Co.  v.  Blanks,  133  Fed.  479. 
481.  66  C.  C.  A.  353,  69  L.  R.  A.  2<S3  (quoting 
from  6  Bac.  Abr.  [Wilson's  Ed.]  side  page  52). 

"  'Replevin'  is  strictly  an  action  at  law. 
The  right  of  recovery  must  exist  at  the  time 
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the  action  is  commenced.  It  cannot  be  creat- 
ed by  bringing  notes  Into  court,  as  in  an  eq- 
uitable suit  for  rescission,  and  offering  to 
surrender  them  up  as  the  court  may  direct." 
Plaintiff  sold  implements  to  defendant  on 
credit  obtained  by  fraudulent  representations 
of  defendant  Subsequently  defendant  made 
a  payment  on  the  account,  but  sold  some  of 
the  implements  for  an  amount  greater  than 
that  which  he  paid  on  account  Held,  that 
plaintiff  was  not  entitled  to  maintain  replev- 
in for  the  goods  without  first  offering  to  re- 
turn defendant's  notes  for  the  price,  but  that 
it  was  not  necessary  for  plaintiff  to  offer  to 
return  the  payment  made.  Kingman-Moore 
Implement  Co.  y.  Ellis,  103  S.  W.  127,  129, 
125  Mo.  App.  692  (quoting  and  adopting  the 
definition  In  Thompson  v.  Peclc,  18  N.  E.  16, 
115  Ind.  512,  1  L.  R.  A.  201). 

TroTer  distlnKniilied 

The  primary  purpose  of  "replevin*'  is  to 
recover  the  property  In  specie,  not  its  value. 
A  text-writer,  in  distinguishing  between  the 
compensation  to  be  awarded  to  the  injured 
party  in  certain  cases,  says:  ''The  essential 
distinction  between  trover  and  replevin,  as 
regards  the  rule  of  damages,  aside  from  the 
element  of  willfulness  in  the  taking  or  deten- 
tion, is  briefiy  this:  In  trover  the  title  to 
the  property  is  regarded  as  having  passed 
to  the  defendant,  who  is  therefore  liable  for 
its  value,  simply,  with  interest  In  replevin 
the  title  is  treated  as  still  in  the  plaintiff, 
who  is  therefore  to  recover,  not  only  the  chat- 
tel itself,  or  its  value,  but  also  damages  for 
its  detention,  of  which  interest  may  be  the 
measure,  but  is  not  in  all  cases  the  necessary 
limit"  La  Vie  v.  Crosby,  74  Pac.  220,  222, 
43  Or.  612  (citing  Sedg.  Dam.  [8th  Ed.]  §  528). 

Trover  la  an  action  to  recover  damages 
sufficient  to  cover  the  value  of  personal  prop- 
erty wrongfully  held  by  another,  while  "re> 
plevin"  or  detinue  is  primarily  an  action  to 
recover  the  property,  and  a  judgment  is  giv- 
en only  in  the  absence  of  ability  to  secure 
the  specific  articles  claimed.  Leeper  Graves 
&  Co.  V.  First  Nat  Bank  of  Hobart,  110  Pac. 
665,  660,  26  Okl.  707,  29  L.  It  A.  (N.  S.)  747, 
Ann.  Cas.  1912B,  302. 

REPLICATION 

The  ^'replication  de  injuria"  is  a  general 
mode  of  pleading  available  when  the  defend- 
ant has  pleaded  matter  of  excuse.  It  denies 
briefly  by  a  general  form  and  in  summary 
terms,  but  Is  not  permissible  when  the  mat- 
ters of  excuse  consist  of  Justification  under 
the  process  of  a  court  of  record.  Justifica- 
tion by  arrest  upon  view  and  under  warrant 
and  conviction  had  under  the  provisions  of 
the  New  Jersey  act  of  March  29,  1897  (P.  L. 
p.  109),  for  the  enforcement  of  the  game  act 
(Act  April  14,  1903;  P.  L.  p.  526),  are  matters 
of  record  provable  by  the  conviction,  and, 
when  pleaded  in  an  action,  do  not  permit  of 
the  replication  de  injuria.    Where  a  protest- 


ando  Is  not  broad  enough  to  cover  all  the 
matters  of  record  set  out  In  such  plea,  and 
the  remainder  of  these  matters  of  record  be- 
come mixed  with  other  facts  not  matters  of 
record,  the  general  replication  de  injuria  ab- 
sque residue  causae  cannot  stand  against  a 
notice  to  strike  out.  Tavema  v.  Churchill, 
72  AtL  43,  44,  77  N.  J.  Law,  430. 

REPORT 

See  Department  Report;  Immediate  Re- 
port; Inquire  and  Report;  Phono- 
graphic Report  of  Testimony;  Sepa- 
rate Report. 

As  public  document,  see  Public  Docu- 
ment 

An  award  of  commissioners  in  eminent 
domain  proceedings  is  neither  a  verdict,  a 
"report,"  nor  a  decision,  within  the  meaning 
of  Code  Civ.  Proc.  §  1235,  which  provides 
that,  where  final  Judgment  is  rendered  for  a 
sum  of  money  granted  by  a  verdict,  report, 
or  decision,  interest  on  the  sum  awarded 
must  be  computed  by  the  clerk  and  included 
in  the  amount  of  the  Judgment  In  re  Pine's 
Stream  and  East  Meadow  Stream  in  Town  of 
Hempstead,  114  N.  Y.  Supp.  681, 684,  129  App. 
Div.  929. 

An  invalid  "report"  amounts  to  no  "re- 
port," within  Code  Civ.  Proc.  §  1019,  provid- 
ing that,  on  a  trial,  by  a  referee  his  report 
must  be  filed  or  delivered  within  60  days  of 
final  submission  of  the  case,  and,  if  not.  ei- 
ther party  may,  before  it  is  filed  or  delivered, 
terminate  the  reference.  Lederer  v.  Lederer, 
95  N.  Y.  Supp.  623,  625,  108  App.  Div.  228. 

In  an  action  to  recover  land  which 
plaintiff  claimed  by  devise,  where  there  was 
testimony  that  the  witness  knew  the  testa- 
tor in  1862  and  understood  that  he  died  dur- 
ing the  war,  such  being  the  report,  the  word 
"war"  must  be  understood  as  the  war  be- 
tween the  states,  and  "report"  as  meaning 
common  rumor.  McDoel  v.  Jordan  (Tex.)  151 
S.  W.  1178, 1179. 

A  case  reserved  is  a  "case  reported," 
within  Rev.  Laws,  c.  173,  S  115,  providing 
for  discharge  of  reports  by  the  trial  court  on 
failure  to  take  necessary  steps  for  review. 
Daly  V.  Fobs,  95  N.  K.  899,  209  Mass.  470. 

Rev.  St.  c.  79,  {  46,  provides  that  ques- 
tions of  law  arising  on  reports  of  cases  may 
come  before  the  Supreme  Judicial  Court  as 
a  court  of  law.  Held,  that  the  word  "case'* 
is  used  in  Its  unrestricted  sense,  as  a  con- 
tested qpestlon  before  a  court  or  Justice,  a 
suit  or  action,  a  cause,  and  the  phrase  **re- 
ports  of  cases"  contemplates  a  method  of  sub-, 
mitting  questions  Involving  both  law  and 
fact,  in  the  most  comprehensive  manner  to 
the  decision  of  the  court,  so  that  a  report  of 
a  case  under  the  statute  must  submit  the 
whole  controversy  for  final  decision  unless 
some  question  is  reserved,  and  hence,  upon  a 
report  without  restriction,  the  law  court  may 
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pass  upon  the  question  of  costs  in  a  probate 
case.  Mather  v.  Cunningham,  78  Atl.  102, 
103,  107  Me.  242  (quoting  1  Words  and 
Phrases,  p.  985). 

REPOSSESS 

The  word  **repossess,"  as  used  in  a  cove- 
nant in  a  lease  authorizing  the  landlord,  on 
the  tenant's  breach  of  covenant,  to  re-enter 
the  premises  and  repossess  himself  of  the 
same,  was  not  equivalent  to  ^'dispossess,"  as 
used  in  the  statute  providing  for  regaining 
possession  of  real  property  by  summary  pro- 
ceedings. Kleinsteln  v.  Gonsky,  118  N.  Y. 
Supp.  949,  950,  134  App.  Div.  266.    . 

REPREHENSIBLE 

The  term  "reprehensible,"  used  to  char- 
acterize a  statement  in  the  opinion  of  a 
court,  is  disrespectful  and  scurrilous.  In  re 
Breen.  93  Pac.  997,  1002,  30  Nev.  164. 

REPRESENT 

See  As  Represented. 

As  ooAdnot  les«l  pTooeecUss 

A  guardlah  ad  litem,  who  is  appointed 
to  "represent"  the  infant  in  an  action  or  pro- 
ceeding pursuant  to  Code  Civ.  Proc.  Oal.  § 
.^72,  conducts  and  controls  the  proceeding  on 
behalf  of  the  infant;  and  an  attorney  for 
minors  in  probate  proceedings  is  to  "repre* 
sent"  them  pursuant  to  Code  Civ.  Proc.  Cal  § 
1718,  and,  so  far  as  he  Is  concerned,  to  con- 
duct and  control  the  proceedings.  State  ex 
rel.  P^akins  v.  District  Court  of  Second  Judi- 
cial Dist,  85  Pac.  1022,  1023,  34  Mont.  226. 

As  deelare 

To  "represent"  is  to  describe  or  portray ; 
in  other  words,  to  declare  or  set  forth.  Beck 
V.  Budd,  88  N.  E.  785,  786,  44  Ind.  App.  145. 

As  misrepresent 

Rev.  Codes  1905,  §  4058,  defines  collu- 
sion, as  a  ground  for  denying  a  divorce,  as 
an  agreement  between  the  husband  and  wife 
that  one  of  them  shall  commit,  or  appear  to 
have  committed,  or  be  represented  In  court 
as  having  committed,  acts  constituting  a 
cause  for  divorce,  to  enable  the  other  to  ob- 
tain a  divorce.  Held,  that  "represented," 
within  the  statute,  means  misrepresented, 
and  such  collusion  Is  not  proved  by  evidence 
failing  to  show  any  agreement  between  the 
husband  and  wife  that  one  of  them  should 
commit  or  appear  to  have  committed  acts 
constituting  cause  for  divorce,  where  it  does 
not  appear  that  defendant  was  represented 
as  having  committed  acts  for  such  purpose, 
which  he  had  not  committed.  Wiemer  v. 
Wlemer,  130  N.  W.  1015,  1017,  21  N.  D.  371. 

Eligibility  or  qualifloation  indicated 

Sacramento  City  Charter,  §  8,  as  amend- 
ed 1911,  provides  that  the  board  of  trustees 
shall  consist  of  nine  members,  one  from  each 


ward,  wha  shall  be  a  resident  of  such  ward,  a 
trustee  to  which  ward  shall  be  elected  by  tiie 
qualified  voters  of  the  city,  and  each  STjch 
elector  shall  be  entitled  to  vote  on  the  elec- 
tion of  each  trustee.  Primary  Election  Act 
1911  (St.  1911,  p.  775)  f  5,  subd.  6,  provides 
that,  except  in  the  case  of  a  candidate  to  a 
nomination  to  a  Judicial  oflSce  or  a  school 
oflice,  nomination  papers  shall  be  signed  as 
follows:  By  not  less  than  1  per  cent,  and 
not  more  than  2  per  cent,  of  the  voters  of 
the  party  of  the  candidate  seeking  nomina- 
tion within  the  state  or  political  subdivision 
thereof  in  which  the  candidate  seeks  nomina- 
tion. Section  7  of  the  charter  declares  that 
the  legislative  power  of  the  city  is  vested  in 
the  board  of  trustees,  and  that  each  member 
of  the  board  shall  be  a  qualified  elector  at 
least  25  years  of  age,  shall  have  been  a  citi- 
zen of  the  state  and  an  inhabitant  of  the  city 
three  years,  and  "of  the  ward  which  he  rep- 
resents for  at  least  one  year,  next  before  the 
day  of  his  election."  Held,  that  the  word 
"represents"  was  used  in  section  7,  not  to 
define  the  power  or  prescribe  the  duties  or 
limit  the  territorial  authority  of  a  member  of 
the  board  of  trustees,  but  was  employed  to 
declare  one  of  the  several  qualifications  of 
eligibility  of  a  member  of  the  board;  and, 
since,  under  the  primary  election  law,  candi- 
dates to  be  voted  for  within  the  city  by  the 
voters  at  large  must  be  nominated  by  the 
voters  at  large,  the  charter  should  be  con- 
strued as  requiring  the  nominations  of  trus- 
tees by  electors  belonging  to  the  political 
party  of  the  candidate  residing  in  the  entire 
city,  and  not  alone  by  the  members  of  the 
candidate's  political  party  within  the  ward 
from  which  the  trustee  is  elected.  Hicks  v. 
Desmond,  117  Pac.  943,  945,  16  Cal.  App.  722. 

Acts  1901,  p.  534,  c.  231  (Burns'  Ann.  St 
1901,  §  3623a),  provides  that  if  a  remon- 
strance against  a  street  improvement  "is 
signed  by  two-thirds  of  the  property  owners, 
residing  upon  the  lots  abutting  on  such  im- 
provement, and  representing  two-thirds  of 
the  number  of  lineal  feet  of  such  improve- 
ment, then  all  further  proceedings  shall  be 
abandoned."  Held,  that  the  persons  whose 
signatures  can  make  the  remonstrance  per- 
emptory must  be  two-thirds  of  those  proper- 
ty owners  who  reside  upon  lots  which  abut 
on  the  improvement,  and  who  also  represent 
two-thirds  of  the  number  of  lineal  feet  of  the 
Improvement,  the  word  "residing"  and  the 
words  "and  representing"  relating  equally  to 
the  preceding  "two-thirds  of  the  property 
owners";  and  hence,  where  the  remonstra- 
tors  owned  more  than  two-thirds  of  the  lineal 
feet  abutting  on  the  improvement  and  were 
more  than  two-thirds  of  the  property  owners 
residing  on  the  real  estate  abutting  on  the 
improvement,  but  the  remonstrators  who  re- 
sided on  their  lots  did  not  own  or  represent 
two-thirds  of  the  lineal  feet,  the  remon- 
strance was  insufl9cient.  Maley  v.  Clark,  70 
N.  E.  1005.  1006,  33  Ind.  App.  149. 
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REPRESENTATION 

See  By  Right  of  Representation ;  Equali- 
ty of  Representation ;  False  Represen- 
tation; Fraudulent  Misrepresentation; 
Fraudulent  Representation ;  Legal 
Representative;  Material  Representa- 
tion ;  Misrepresentation ;  Personal  Rep- 
resentative ;  Promissory  Representa- 
tion ;  Statements  and  Representations ; 
Taking  by  Representation;  Unit  of 
Representation. 

Estoppel  by  representations,  see  Estoppel 
In  Pals. 

Code,  art.  46,  §  19,  provides  that  the  real- 
ty of  an  Intestate  who  leaves  no  child  or  de- 
scendant shall  descend  to  his  brothers  and 
sisters  and  their  '^descendants"  in  equal  de- 
gree, equally.  Section  21  provides  that.  If 
no  brother  or  sister  or  any  "descendant" 
from  such  brother  or  sister  be  living,  then  it 
shall  descend  to  'the  father,  and  if  no  father 
living,  then  to  the  mother,  and,  if  no  mother 
living,  then  to  the  grandfather  on  the  part  of 
the  father,  and,  If  no  such  grandfather  living, 
then  to  the  descendants  of  such  grandfather 
in  equal  degree,  equally.  Section  27  provides 
that,  if  In  the  descending  or  collateral  line 
any  parent  shall  be  dead,  the  child  or  chil- 
dren of  such  parent  shall  by  representation 
be  considered  in  the  same  degree  as  the  par- 
ent would  have  been  in  if  living,  and  shall 
have  the  same  share  of  the  estate  as  the  par- 
ent would  have  been  entitled  to  if  living; 
"provided  that  there  be  no  representation  ad- 
mitted among  collaterals  after  brothers*  and 
sisters'  children."  Held,  in  a  contest  between 
first  cousins  and  grandnieces  of  an  intestate 
who  left  no  nearer  relatives,  the  former 
claiming  as  descendants  of  his  grandfather 
and  the  latter  as  descendants  of  his  sister, 
that  the  word  '^descendants,"  as  used  in  sec- 
tion 19,  was  not  limited  to  "children"  by  the 
proviso  in  section  27  limiting  the  right  to 
take  "by  representation,"  which  only  applies 
to  one  seeking  to  be  considered  in  the  same 
degree  as  a  deceased  parent  would  have  been 
in  if  living;  and  the  grandnieces  took  as 
"descendants,"  under  section  19,  to  the  ex- 
clusion of  the  cousins,  because  the  latter, 
who  could  only  inherit  by  virtue  of  section  21, 
could  only  take  in  default  of  the  persons 
mentioned  in  section  19.  Hoffman  v.  Wat- 
son, 72  Atl.  479,  482,  109  Md.  532. 

Though  it  is  a  general  rule  in  equities 
that  parties  not  before  the  court  will  not  be 
bound  by  the  decree,  under  the  exception 
known  as  the  "doctrine  of  representation," 
where  It  appears  that  a  particular  party, 
though  not  before  the  court  in  person,  is  so 
far  represented  by  others  that  his  interests 
receive  actual  and  an  efficient  protection,  the 
decree  will  be  held  binding  upon  him.  De 
Witt  County  v.  Leeper,  70  N.  E.  700,  762,  209 
lU.  133. 


Admiaistratov 

The  appointment  of  a  temporary  admin- 
istrator does  not  constitute  "representation" 
on  the  estate  of  the  decedent,  within  Civ. 
Code  1910,  §  4376,  providing  that  the  time  be- 
tween the  death  of  a  person  and  representa- 
tion on  his  estate  shall  not  be  counted  against 
his  estate,  provided  the  time  does  not  exceed 
five  years,  so  as  to  cause  limitations  to  begin 
to  run  against  an  estate  on  the  appointment 
of  such  administrator.  Baumgartner  v.  Mc- 
Klnnon,  73  S.  E.  518,  621,  137  Ga.  165,  88  L. 
R.  A.  (N.  S.)  824. 

As  to  oliaraotert  eredit,  eto« 

In  Rev.  Laws  c.  74,  §  4,  providing  that 
no  action  shall  be  brought  to  charge  a  person 
on  or  by  reason  of  a  representation  or  as- 
surance made  concerning  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of 
any  other  person  unless  such  representation 
is  made  In  writing  and  signed  by  the  party 
to  be  charged  thereby  the  phrase  "concerning 
the  character,  conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person,"  should  be 
construed  as  limited  to  "representations" 
made  to  Induce  the  plaintiff  to  enter  Into  a 
transaction  which  will  result  in  a  debt  due 
to  him  from  a  third  person  and  did  not  in- 
clude representations  as  to  the  financial 
credit  of  a  corporation,  made  to  induce  plain- 
tiff to  subscribe  to  shares  thereof  to  be  paid 
for  in  cash.  Walker  v.  Russell,  71  N.  B.  86, 
88, 186  Mass.  69,  1  Ann.  Gas.  688* 

Implied  statements 

While  in  Its  strict  sense,  a  "representa- 
tion" is  an  assertion  or  statement  of  some 
fact,  it  may  also  Include  an  implied  repre- 
sentation by  conduct  that  a  tact  exists,  in- 
cluding both  express  and  implied  statements, 
so  that  whatever  word,  action,  or  conduct 
conveys  a  real  impression  that  a  fact  exists 
is  embraced  in  the  term.  Ricks  v.  State,  68 
S.  E.  576,  577,  8  Ga.  App.  449. 

In  false  pretense 

A  "representation,"  to  come  within  Rev. 
St  1908,  I  1849,  denouncing  the  offense  of 
knowingly  and  designedly,  by  any  false  pre- 
tense, obtaining  property  from  another,  must 
be  of  some  fact,  past  or  present,  which  is  not 
the  case  where  the  property  Is  obtained  on 
promise  to  deliver  a  check,  and  that  the 
check  will  be  paid,  though  at  the  time  there- 
of it  is  the  intention  of  the  person  so  promis- 
ing to  stop  payment  on  the  check,  as  he  after- 
wards does.  People  ▼.  Orris,  121  Pac  163» 
164,  52  Colo.  244,^41  L.  R.  A.  (N.  S.)  170. 

In  insnranee 

A  "representation,"  in  a  contract  for  in- 
surance, is  collateral  to  the  contract,  and  to 
be  effective  must  be  material  to  the  risk. 
Donley  v.  Glens  Falls  Ins.  Co.,  76  N.  B.  914, 
916, 184  N.  Y.  107,  6  Ann.  Gas.  81. 

A  "representation**  is  not  strictly  a  part 
of  the  contract  of  Insurance,  or  of  the  essence 
thereof,  but  is  something  collateral  or  pre- 
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llmlnary,  in  the  nature  of  an  inducement,  so 
that  Its  falsity,  nnlike  a  false  warranty,  will 
not  vitiate  the  contract  or  avoid  the  policy, 
unless  it  relates  to  a  fact  actually  material, 
or  clearly  intended  to  be  made  material  by 
agreement  of  the  parties;  It  being  sufficient 
if  the  representations  are  substantially  true, 
though  not  strictly  or  literally  so.  A  mis- 
representation renders  the  policy  void  on 
the  ground  of  fraud,  while  noncompliance 
with  a  warranty  operates  as  an  express 
breach  of  the  contract  Pelican  v.  Mutual 
Life  Ins.  Co.  of  New  York,  110  Pac.  778,  781, 
44  Mont.  277. 

There  is  a  material  and  substantial  dif- 
ference between  the  legal  effect  of  a  *'war- 
ranty**  and  a  ''representation.*'  A  "repre- 
sentation*' must  relate  to  a  material  matter, 
and  it  is  only  required  to  be  substantially 
true,  while  a  "warranty"  must  be  literally 
true,  and  its  materiality  cannot  be  called  in 
question.  It  is  said  that  warranties  enter 
into  and  are  made  a  part  of  the  contract, 
while  "representations'*  are  merely  induce- 
ments to  it.  Minnesota  Mut.  Life  Ins.  Co. 
V.  Link,  82  N.  B.  637.  688,  230  111.  273  (citing 
Continental  Ins.  Co.  v.  Rogers,  119  111.  474, 
10  N.  E.  242,  50  Am.  Rep.  810 ;  Metropolitan 
Life  Ins.  Co.  v.  Moravec,  214  111.  186,  78  K. 
E.  415) ;   Id.,  131  111.  App.  89,  94. 

The  difference  in  legal  effect  between  a 
"warranty*'  and  a  "representation,"  in  an 
insurance  policy,  is  that  falsity  in  a  warranty 
In  any  particular  bars  recovery  on  the  policy, 
while  a  "representation"  to  do  so  must  refer 
to  some  fact  material  to  the  insurance,  and 
be  false,  or  fraudulent  Hoeland  v.  W^item 
Union  Life  Ins.  Co.  of  Spokane,  107  Pac. 
866,  867,  58  Wash.  100;  Monahan  v.  Mutual 
Life  Ins.  Co.  of  Baltimore,  63  Atl.  211,  212, 
103  Md.  145,  5  L.  R.  A.  (N.  S.)  759. 

The  distinction  between  a  * 'represent r 
tion"  and  a  "warranty,"  as  applied  to  state- 
ments by  insured  in  his  application  for  a 
policy,  is  that  in  the  case  of  a  representation 
it  is  sufficient  if  the  representation  is  sub- 
stantially true,  while  in  the  case  of  a  war- 
ranty it  must  be  literally  trua  In  the  case 
of  representations,  the  policy  Is  not  avoided 
unless  the  statements  are  false  to  a  degree  or 
in  a  sense  that  materially  affects  the  risk,  or 
are  such  that,  if  they  had  not  been  made, 
the  policy  would  not  have  been  issued.  In 
the  case  of  a  ''warranty,"  it  cannot  be  said 
that,  though  literally  false,  it  is  substantial- 
ly trueu  In  the  case  of  a  representation,  the 
law  clearly  contemplates  that  it  shall  be 
viewed  liberally,  and  •  though  false,  as  a 
matter  of  fact,  to  a  degree  sufficient  to  defeat 
the  liability  of  the  company  if  it  were  a 
warranty,  it  may  nevertheless,  as  a  repre- 
sentation, be  held  to  be  substantially  true. 
Royal  Neighbors  of  America  v.  Wallace,  92 
N.  W.  897,  898,  66  Neb.  543. 

All  statements  regarding  the  risk  con- 
tained in  or  appearing  on  the  face  of  a  policy 


are  warranties,  and  such  is  the  rule  irrespec- 
tive of  the  use  of  the  word  "warranty"  or 
"warranted."  A  stipulation  In  an  insurance 
policy,  reducing  the  price  of  Insurance  50 
per  cent  on  "Sprinkler  risks**  without  re- 
quiring Insured  to  use  due  diligence  in  main- 
taining an  autonlatic  sprinkler  system  in 
good  working  order.  Is  a  "warranty,"  and 
not  a  "representation."  Port  Blakely  Mill 
Co.  V.  Springfield  Fire  &  Marine  Ins.  Co., 
106  Pac.  194,  195,  196,  56  Wash.  681,  28  L. 
R.  A.  (N.  S.)  593. 

"A  'warranty*  In  the  law  of  insurance 
is  not  matter  collateral  to  the  contract,  stat- 
ed as  an  inducement  to  the  other  party  to 
enter  into  the  agreement,  as  a  'representation' 
is.  It  is  parcel  of  the  contract,  and,  in  the 
absence  of  a  statute  to  the  contrary,  invali- 
dates the  obligation  if  not  strictly  true ;  and 
this  though  the  thing  warranted  does  n)t 
affect  the  risk.**  Salts  v.  Prudential  Ins.  Co., 
120  S.  W.  714,  716,  140  Mo.  App.  142. 

In  Insurance  a  "representation"  is  a 
statement  of  the  applicant  to  the  insurer  re- 
garding a  fact  material  te  the  proposed  in- 
surance, and  it  must  be,  not  only  false,  but 
fraudulent,  to  defeat  the  policy.  The  crucial 
distinction  between  a  "representation**  and  a 
"warranty"  is  that  the  one  is  not,  and  the 
other  is,  a  part  of  the  contract,  and  that 
the  truth  of  the  one  is  not  and  the  truth  of 
the  other  is,  a  condition  precedent  to  a  re- 
covery on  the  policy.  Thus  where  the  presi- 
dent of  a  bank  applies  to  a  bonding  company 
for  a  bond  indemnifying  the  bank  against 
defalcations  by  an  employ^,  and  answers 
questions  in  writing  at  the  request  of  the 
bonding  company  as  to  the  former  conduct 
of  such  employ^,  such  questions  and  an- 
swers are  representations  and  not  warran- 
ties, but  must  be  given  in  good  faith,  and 
any  material  false  representations  will  re- 
lieve the  company  from  liability.  Fidelity 
&  Deposit  Co.  of  Maryland  v.  Guthrie  Nat. 
Bank,  87  Pac.  300,  17  OkL  397  (citing  Rice 
V.  Fidelity  &  Deposit  Co.  of  l^Iarylaud,  103 
Fed.  430,  432,  43  C.  C.  A.  270,  275 ;  Mofulor 
V.  American  Life  Ins.  Co.,  4  Sup.  Ct.  466, 
Ul  U.  S.  335,  28  L.  Ed.  447). 

Statements  made  in  good  faith  by  the 
president  of  a  bank  to  an  indemnity  com- 
pany, for  the  purpose  of  Inducing  the  com- 
pany to  give  a  bond  guaranteeing  the  faith- 
ful discharge  of  the  duties  of  a  bookkeeper 
of  the  bank,  that  the  bookkeeper  had  kept 
his  accounts  correct  and  had  made  proper 
settlements  for  cash  and  securities  intrusted 
to  his  care,  and  that  the  books  had  been  in- 
spected and  examined,  are  "representations," 
and  not  warranties,  where  they  are  made  on 
blanks  furnished  by  the  company,  notwith- 
standing a  stipulation  therein  that  the  an- 
swers are  to  be  taken  as  conditions  precedent, 
and  as  the  basis  of  the  bond  applied  for,  and 
the  liability  of  the  company  does  not  depend 
on   the  absolute   truth   of   the   statements. 
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Guthrie  Nat.  Bank  t.  Fidelity  &  Deposit  Co. 
of  Maryland,  79  Pac.  102,  ;L03,  14  Okl.  636. 

A  warranty  in  insurance  enters  into  and 
is  a  part  of  th6  contract,  and  must  be  liter- 
ally true  to  permit  a  recovery  on  the  policy, 
while  a  representation  is  not  a  part  of  the 
contract,  but  an  inducement  thereto.  A 
•'representation**  must  relate  to  a  material 
matter,  and  is  only  required  to  be  substan- 
tially true.  Spence  v.  Central  Accident  Ins. 
Co.,  86  N.  E.  104,  105,  236  111.  444.  19  L.  R. 
A.  (N.  S.)  88. 

The  difference  between  a  "warranty" 
and  a  "representation"  lies  in  the  fact  that  in 
the  former  the  question  of  materiality  is  clos- 
ed, while  in  the  latter  it  is  left  open,  and,  if 
untrue  in  the  former  case,  the  policy  is 
voidable  at  the  option  of  the  other  party, 
while  if  untrue  in  the  latter  case,  and  also 
material,  the  same  result  follows.  American 
Bonding  &  Trust  Co.  of  Baltimore  v.  Burke, 
85  Pac.  692,  693,  36  Colo.  49  (quoting  and 
adopting  definition  in  Ostrander,  Fire' Ins. 
[2d  Ed.]  I  135). 

Whether  the  answers  made  by  the  appli- 
cant for  a  policy  of  indemnity  or  insurance 
are  "warranties"  or  mere  "representations" 
must  depend  upon  the  character  of  the  ques- 
tion and  its  answer,  the  opportunity  of  the 
insurer  to  guard  against  the  "representation" 
in  the  light  of  its  consequences,  or  whether  it 
is  material  to  the  risk.  A  warranty  must 
be  strictly  true.  A  "representation"  need 
only  be  substantially  true.  The  crucial  dis- 
tinction between  a  "ret)resentation"  and  a 
warranty  is  that  the  one  is  not,  and  the 
other  is,  a  part  of  the  contract  between  the 
parties,  and  that  the  truth  of  the  one  is  not, 
and  the  truth  of  the  other  is,  a  condition 
precedent  to  a  recovery  upon  the  policy  or 
bond  to  which  they  relate.  Poultry  Produc- 
ers' Union  v.  WUliams,  107  Pac.  1040,  1041, 
58  Wash.  64,  137  Am.  St  Rep.  1041. 
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'A  'warranty*  is  a  stipulation  expressly 
set  out  or  by  inference  incorporated  in  the 
policy  whereby  the  assured  agrees  'that 
certain  facts  relating  to  the  risk  are  or  shall 
be  true,  or  certain  acts  relating  to  the  same 
subject  have  been  or  shall  be  true,  or  certain 
acts  relating  to  the  same  subject  have  been 
or  shall  be  don&'  Its  purpo.se  is  to  define 
the  limits  of  the  obligation  assumed  by  the 
insurer,  and  it  is  a  condition  which  must 
be  strictly  complied  with,  or  literally  fulfilled, 
before  the  right  to  recover  on  the  policy  can 
accrue.  It  is  not  necessary  that  the  fact  or 
act  warranted  should  be  material  to  the 
risk,  for  the  parties  by  their  agreement  have 
made  it  so.  Lord  Eldon  says:  *It  is  a  first 
principle  in  the  law  of  insurance  that,  if 
there  is  a  warranty,  it  is  a  part  of  the  con- 
tract that  the  matter  is  such  as  it  is  repre- 
sented to  be.'  On  the  other  hand,  'repre- 
sentations' are  no  part  of  the  contract  of  in- 
surance, but  are  collateral  or  preliminary  to  ' 


it  When  made  to  the  Insurer,  at  or  before 
the  contract  is  entered  Into,  they  form  a 
basis  upon  which  the  risks  proposed  to  be 
assumed  can  be  estimated.  They  operate 
as  the  inducement  to  the  contract  Unlike 
a  false  warranty,  they  will  not  invalidate 
the  contracts  because  they  are  untrue,  unless 
they  are  material  to  the  risks  and  need  only 
be  substantially  true.  They  render  the  pol- 
icy void  on  the  ground  of  f^aud,  'while  a 
noncompliance  with  a  warranty  operates  as 
an  express  breach  of  the  contract' "  Capi- 
tal Fire  Ins.  Co.  v.  King,  102  S.  W.  194, 195. 
82  Ark.  400  (quoting  and  approving  definition 
in  Providence  Life  Assur.  Soc.  v.  Reutlinger, 
?5  S.  W.  835,  58  Ark.  528,  and  citing  Me- 
chanics' Ins.  Co.  V.  Thompson,  21  S.  W.  468, 
57  Ark.  279 ;  Western  Assur.  Co.  v.  Altheim- 
er,  25  S.  W.  1067,  58  Ark.  565). 

The  word  "representation,"  in  an  answer 
in  an  action  on  a  life  insurance  policy  aver- 
ring, as  to  the  application  for  insurance,  that 
the  false  representation  of  the  deceased  in 
relation  to  his  use  of  liquors  afforded  legal 
ground  to  claim  annulment  of  the  contract, 
was  evidently  used  in  that  connection  merely 
as  synonymous  with  the  word  "statement" 
or  "declaration."  Brignac  v.  Pacific  Hut 
Life  Ins.  Co.,  36  South.  595,  601, 112  La.  574, 
66  L.  R.  A.  322. 

REPRESENTATIVE 

"The  'representatives*  of  a  deceased  per- 
son are  not  usually  designated  by  the  term 
'assignees.'  "  Sere  v.  Pitot,  10  U.  S.  (6  Cranch) 
332,  336,  3  L.  Ed.  240. 


As  one  liaTliic  antkority  to  aet  for 
other 

An  agent  authorized  to  conduct  the  busi- 
ness of  buying  and  shipping  cotton  Is  the  "rep- 
resentative" of  the  principal  in  such  business; 
and  his  acts  within  the  scope  of  his  apparent 
authority  are  binding  on  the  priucipaL  Birge- 
Forbes  Co.  v.  St  Louis  &  S.  F.  R.  Co.,  115  S. 
W.  333,  335,  53  Texl  av.  App.,  55. 

One  directing  and  superintending  the 
stringing  of  wires  for  a  telegraph  company 
is  the  "representative"  of  the  company,  and 
his  knowledge  is  the  knowledge  of  the  com- 
pany. Postal  Telegraph-Cable  Co.  v.  Likes, 
80  N.  E.  136,  141,  225  111.  249. 

Rev.  St.  1895,  art.  1223,  provides  that  ci- 
tation may  be  served  on  a  foreign  corporation 
by  service  on  the  local  agent;  and  article 
1194,  subd.  25,  provides  that  a  foreign  corpo- 
ration may  be  sued  in  any  county  where  it  has 
an  agency  or  '^representative."  Held,  that 
the  statute  contemplates  service  on  a  person 
employed  in  forwarding  the  particular  busi- 
ness for  which  the  corporation  was  organized, 
and  service  on  an  attorney  representing  the 
defendant,  and  who  was  in  the  county  at  the 
time  of  service  merely  for  the  purpose  of 
settling  certain  claims  between  the  parties  to 
the  action,  was  insufficient    Bay  City  Iron 
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Works  V.  Reeves  &  Co.,  95  S.  W.  739,  740,  43 
Tex.  av.  App.  254. 

Ezeovtor  or  admialstmtor 

"The  primary  and  ordinary  meaning  of 
the  words  'representatives,'  or  *lef?nl  repre- 
sentatives,* or  'personal  representatives,* 
when  there  is  nothing  in  the  context  to  con- 
trol their  meaning  is  'executors  and  adminis- 
trators* ;  they  being  the  representatives  con- 
stituted by  the  proper  court."  Briggs  v. 
Walker,  19  Sup.  Ct  1,  171  U.  S.  468,  471,  43 
L.  Ed.  243. 

"The  word  ^representative*  has  been  held 
to  Include  any  person  or  party  who  has  suc- 
ceeded to  the  rights  of  the  decedent,  whether 
by  purchase,  descent,  or  operation  of  law.**  In 
a  proceeding  for  the  distribution  of  the  es- 
tate of  an  Intestate,  in  a  contest  between  par- 
ties, each  claiming  as  next  of  kin  and  heir  at 
law,  the  administrator  is  a  representative  of 
his  intestate.  Sorensen  v.  Sorensen,  98  N.  W. 
837,  840,  68'  Neb.  483  (quoting  Kroh  y.  Helns, 
67  N.  W.  771, 48  Neb.  691 ;  Sorensen  v.  Soren- 
sen, 77  N.  W.  68,  56  Neb.  729). 

The  words  "representative**  and  "legal 
representative'*  of  a  person  do  not  necessarily 
exclude  the  administrator  or  executor,  but 
such  words  employed  In  a  policy  of  a  benefit 
association  in  view  of  the  purposes  of  the  as- 
sociation to  benefit  the  family  and  heirs  of 
deceased  members  were  not  intended  to  in- 
clude the  administrator  of  the  member  re- 
ferred to  in  a  policy.  Tucker  v.  Knights  of 
Pythias  of  North  &  South  America,  68  S.  E. 
796,  797,  135  Ga.  56. 

Where  action  against  a  nonresident  was 
commenced  by  issuance  of  summons  and  at- 
tachment of  tiis  property  in  the  state,  and  be 
then  died,  his  administrator,  appointed  by  a 
court  of  the  state  of  his  residence,  entitled  to 
possession  of  the  property  subject  to  the  lien 
of  attachment,  In  the  absence  of  administra- 
tlon  in  New  York,  was  his  "representative**  or 
successor  in  interest,  within  Code  Civ.  Proc.  § 
757,  providing  that  action  against  a  sole  de- 
fendant, for  a  cause  of  action  surviving,  shall, 
on  his  death,  be  continued  against  his  repre- 
sentative or  successor  in  interest.  Logan  v. 
Greenwich  Trust  Co.  of  Greenwich,  Conn.,  129 
N.  Y.  Supp.  577,  580,  582,  144  App.  Dlv.  372. 

The  terms  "personal  representative"  and 
••representative**  are  synonymous  and  refer  to 
the  person  constituted  representative  by  the 
proper  court  An  administrator  is  a  "person- 
al representative**  of  the  decedent,  within  the 
statute  providing  that  the  personal  represent- 
ative may  maintaia  an  action  for  the  recov- 
ery of  damages  for  death  by  wrongful  act. 
Jones  V.  Minnesota  Transfer  Ry.  Co.,  121  N. 
W.  606,  607,  108  Minn.  129  (citing  6  Words 
and  Phrases,  p.  5359). 
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'Representatives,**  as  used  in  Ky.  St 
1903,  f  656,  providing  that  when  a  policy  of 
insurance  Is  effected  on  one*s  own  life  in  favor 


of  some  person  other  than  himself,  having  an 
insurable  interest  therein,  the  lawful  bene- 
ficiary, other  than  himself  or  his  legal  repre- 
sentatives, shall  be  entitled  to  its  proceeds 
against  creditors  and  "representatives'*  of  In- 
sured, means  the  personal  representatives  of 
an  Insured,  as  distinguished  from  **legal  rep- 
resentatives,** meaning  heirs  and  distributees. 
Hall  V.  Ayers'  Guardian  (Ky.)  105  S.  W.  911, 
913,  914. 

The  word  "representatives,**  as  used  In 
Bates*  Ohio  St  1908,  |  3628,  subd.  2,  exempt- 
ing the  amount  of  life  insurance  policy  from 
"all  claims  by  the  representatives  and  credi- 
tors** of  the  Insured,  means  personal  repre- 
sentatives. Mutual  Life  Ins.  Co.  of  New  York 
V.  Farmers*  &  Mechanics*  Nat  Bank  of  Ca- 
diz, Ohio,  173  Fed.  390,  303. 

Oraateo 

Comp.  Laws  1897,  I  496,  in  relation  to 
substituted  service,  provides  that,  if  a  de- 
fendant against  whom  a  decree  shall  have 
been  made  on  substituted  service,  or  his  "rep- 
resentatives,** shall  afterwards  appear  and 
petition  to  be  heard,  petitioner  may  be  ad- 
mitted to  answer  on  certain  conditions.  Held, 
that  the  grantee  of  a  defendant,  in  a  suit  to 
quiet  title,  was  embraced  within  the  word 
"representatives.**  Coffin  v.  Ontonagon  Cir- 
cuit Judge,  103  N.  W.  835,  837,  140  Mich.  420. 

As  hair,  doTisee,  or  adminiatratoT 

The  word  "representatives,**  as  used  in 
a  will  whereby  a  testator  devised  land  and 
personalty  to  his  wife,  and  then  made  to 
each  of  his  children  certain  devises  and  be- 
quests, and  then  declared  that  at  the  expira- 
tion of  the  life  of  the  wife  that  which  was 
given  to  her  for  life  should  be  equally  divid- 
ed between  all  his  children,  share  and  share 
alike,  "the  representatives  of  such  as  may 
have  died  to  stand  in  the  place  of  their  ances- 
tors,*' means  the  persons  who  are  appointed, 
not  by  the  devisor  in  a  will,  but  by  the  law, 
to  represent  him,  and  upon  whom  the  ^aw 
would  have  cast  the  Inheritance.  Bowen  v. 
Hackney,  48  S.  £.  683,  635,  136  N.  C.  187,  67 
Lu  R.  A.  440. 

A  testamentary  trustee  holding  a  trust 
estate  for  the  benefit  of  his  children  with 
power  to  appoint  by  will  the  manner,  and  the 
trust  under  which  the  estate  should  be  divid- 
ed among  his  children,  executed  a  will,  where- 
by he  provided  that  the  income  of  the  trust 
fund  should  be  divided  equally  among  his  liv- 
ing children  and  the  legal  representatives  of 
any  who  might  be  dead,  and  declared  that,  if 
any  of  the  children  should  die  without  having 
children,  his  or  her  share  in  the  trust  fund 
should  be  divided  equally  among  his  brothers 
and  sisters  surviving,  and  the  representatives 
of  any  deceased  child.  Held,  that  since  the 
word  "representatives**  meant  legal  represen- 
tatives or  heirs,  and  jnight  include  descend- 
ants  of  remote  degree,  the  gift  was  against 
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the  statute  of  perpetuities.    Allen  v.  Davies, 
82  Atl.  189,  192,  85  Conn.  172. 

Bouvler  in  his  Law  Dictionary  says  that 
the  heir  represents  the  ancestor;  the  devisee, 
his  testator;  the  administrator,  his  intestate. 
It  seems  that,  in  a  suit  against  the  heirs  for 
the  specific  performance  of  the  ancestor's 
contract,  the  contractee  complainant  cannot 
testify  as  to  transactions  with  or  statements 
by  the  ancestor,  since  probably  heirs  or  dev- 
isee are  "representatives"  of  the  deceased 
debtor  under  the  statute.  Kleb  ▼.  Kleb,  02 
Atl.  396,  401,  70  N.  J.  Bq.  305. 

As  heir  or  next  of  kin 

"While  technically  the  words  'legal  rep- 
resentatives' mean  administrators  or  execu- 
tors, they  may  refer  to  heirs  or  next  of  kin. 
A  'representative'  is  one  who  stands  in  the 
place  of  an  owner  of  real  estate  as  heir,  of 
personalty  as  next  of  kin.  He  is  one,  also, 
who  takes  by  representation;  and  in  wills 
and  settlements  the  terms  'representatives' 
and  'legal  representatives'  are  frequently 
held  to  mean  heirs  and  next  of  kin,  and  not 
executors  and  administrators."  Davidson  v. 
Jones,  98  N.  Y.  Supp.  265,  266,  112  App.  Div. 
254  (citing  Griswold  v.  Sawyer,  26  N.  E.  464, 
125  N.  Y.  411). 

As  next  of  kin 

I 

Testator  by  his  will  gave  "unto  all  my 
brothers  and  sisters  and  their  representatives, 
after  the  decease  of  my  wife,  the  house  and 
lot  left  in  trust  to  her  and  also  the  bank  stock 
left  in  trust  to  her,  to  be  equally  divided, 
share  and  share  alike."  The  sisters  died, 
leaving  issue.  Held,  that  the  word  "repre- 
sentatives" meant,  with  reference  to  the  con- 
text, next  of  kin  under  the  statute  of  distri- 
bution. Howell  V.  Westbrook,  66  AtL  417, 
418,  69  N.  J.  Eq.  641. 

"The  word  'representative'  may  mean  the 
next  of  kin  of  decedent,  or  executors,  or  ad- 
ministrators, according  as  the  intention  of 
the  decedent  is  manifest  in  the  will."  In  re 
Harton's  Estate,  62  Atl.  1058,  1059,  213  Pa. 
499,  4  Ia  R.  A.  (N.  S.)  939  (quoting  and  adopt- 
ing definition  in  Appeal  of  Trustees  of  Uni- 
versity of  Pennsylvania,  97  Pa.  187). 

Testator  devised  the  residue  of  his  es- 
tate in  trust  for  his  wife  for  life,  remainder 
to  the  children  of  his  sisters,  the  "heirs  and 
representatives"  of  any  such  children  who 
died  between  testa  tor  *s  decease  and  the  time 
of  distribution  to  be  entitled  to  such  share  or 
shares  as  their  respective  ancestors  would 
have  been  entitled  to  receive  if  living.  Held, 
that  the  word  "heirs"  must  be  construed  to 
mean  the  same  persons  as  "representatives," 
and  that  both  together  should  be  construed  to 
mean  "next  of  kin."  In  re  Nelson's  Estate, 
74  AU.  851,  859,  9  Del.  Ch.  1. 


A  purchaser  from  the  mortgagor  is  the 
"representative"   of  the  mortgagor  for  the 


purpose  Of  redemption,  within  Ky.  St  H  2364. 
2365,  defining  the  right  of  redemption,  and 
authorizing  a  sale  thereof,  and  such  a  pur- 
chaser, who  flies  his  afiSdavlt  and  deed  show- 
ing his  title,  and  who  moves  for  leave  to  re- 
deem from  a  sale  under  a  foreclosure  decree, 
may  appeal  from  an  adverse  ruling,  under  Civ. 
Code  Prac.  §  734,  granting  an  appeal  from  a 
judgment,  as  a  matter  of  right,  to  a  party  or 
privy  thereto.  Miller  v.  Wheeler,  143  S.  W. 
1028,  1030,  147  Ky.  131- 

Widow 

Under  Ky.  St.  §  2364,  providing  that,  If 
property  sold  on  mortgage  foreclosure  does 
not  bring  two-thirds  of  its  appraised  value, 
defendant  and  his  representatives  may  re- 
deem within  a  year  by  paying  the  purchaser 
the  original  purchase  money  and  10  per  cent 
interest,  the  mortgagor's  widow,  who  Joined 
in  the  mortgage  and  was  entitled  to  dower  in 
the  surplus  proceeds  on  foreclosure  sale, 
could  redeem;  she  coming  withih  the  term 
"representatives."  Hiller  v.  Nelson  (Ky.)  118 
S.  W.  292,  293. 

REPRESENTATIVE  CAPACITT 

In  a  suit  to  establish  title  to  real  estate 
claimed  under  a  sheriflTs  sale,  where  com- 
plainant paid  the  consideration  for  his  own 
benefit,  but  took  title  in  the  name  of  his  three 
sons,  testimony  as  to  conversations  with 
one  of  tlie  sons,  since  deceased,  is  not  inad- 
missible, the  suit  being  one  in  rem  and  not 
in  personam,  so  that  the  representative  of  the 
deceased  son  defending  the  suit  does  not  ap- 
pear in  a  "representative  capacity"  within 
the  meaning  of  the  statute.  Thomas  ▼.  Thom- 
as, 81  AtL  748^  749,  79  N.  J.  Eq.  461. 

REPRESENTATIVE  GOVERNMENT 

See,  also,  Republican  Government 

"A  'representative  form  of  government* 
is  defined  in  the  universal  dictionary  of  the 
Bnglish  language  as  one  'conducted  and  con- 
stituted by  the  agency  of  delegates  or  deputies, 
chosen  by  the  people.' "  This  definition  fairly 
expresses  the  modem  American  idea  of  repre- 
sentative government.  A  fraternal  benefit 
association  must  have  a  representative  form 
of  government.  This  requires  that  the  direc- 
tors or  other  oflicers  who  have  charge  and 
control  of  the  property  and  business  of  the 
society  and  the  management  of  its  affairs 
shall  be  chosen  by  the  membership  thereof. 
Lange  v.  Royal  Highlanders,  106  N.  W.  224, 
226,  75  Neb.  188,  10  L.  R.  A.  (N.  S.)  666,  121 
Am.  St.  Bep.  786  (following  State  v.  Bankers' 
Union  of  the  World,  99  N.  W.  531,  71  Neb. 
622). 

REPRESENTATIVE  OF  VALUE 

Other  representative  of  value,  see  Other. 

REPRIEVE 

As  proceedlog,  see  Proceeding. 
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A  'i^prieYe"  is  a  respite  by  the  Qovernor 
from  a  sentence  of  death.  State  y.  Finch,  103 
Pac.  505,  511,  51  Or.  482. 

"At  common  law  'reprieves  after  Judg- 
ment' were  of  three  kinds:  (1)  At  the  pleas- 
ofe  of  the  crown ;  (2)  in  the  discretion  of  the 
court ;  (3)  of  necessity — which  latter  was  In 
the  case  of  a  woman  convict  alleging  preg^ 
nancy  when  called  for  sentence."  But  the  in- 
sanity of  one  in  confinement  awaiting  execu- 
tion under  capital  sentence  cannot  be  tested 
under  Act  July  5, 1906, 1 13  (P.  L.  p.  722)»  as 
it  does  not  give  the  court  the  common-law 
power  of  "reprieve  after  Judgment'*  In  re 
Herron,  72  AtL  133,  135,  77  N.  J.  Law,  315 
(citing  the  definition  in  12  Cyc  p.  790;  1 
Chit  Cr.  Law,  758). 

SuspensioA  distingnislied 

Acts  32d  Leg.  c.  44,  is  not  unconstitu- 
tional in  authorizing  district  courts  to  sus- 
I>end  sentences  in  certain  cases  as  an  invasion 
of  the  right  to  "reprieve"  or  grant  "commuta- 
tions of  punishment"  reserved  to  the  Gov- 
ernor by  Const  art  4,  §  11,  as  a  "reprieve" 
postpones  the  execution  of  a  sentence  to  a 
day  certain,  whereas  a  "suspension"  Is  for  an 
indefinite  time,  and  a  "commutation"  is  the 
changing  of  the  punishment  assessed  to  a  less 
punishment  Snodgrass  v.  State  (Tex.)  150 
S.  W.  162,  165.  41  L.  R.  A.  Qi.  S.)  1144  (cit- 
ing 7  Words  and  Phrases,  pp.  6115,  6116). 

REPRODUCTION 

"Reproduction"  is  repetition  or  the  act 
of  reproducing,  and  carries  with  it  the  idea 
of  a  complete  production  over  again.  Ameri- 
can Bonding  Co.  v.  Ottumwa,  137  Fed.  572, 
579,  70  O.  O.  A.  270  (citing  Goodyear  Shoe 
Machinery  Co.  v.  Jackson,  112  Fed.  146-150, 
50  O.  G.  A.  159,  163,  55  L.  R.  A.  692). 

REPTILE 

A  conviction  will  not  be  reversed  because 
the  counsel  for  the  state,  tn  his  argument  to 
the  Jury,  referred  to  defendant's  conduct  as 
showing  "reptilian  sagacity,"  since  the  re- 
mark amounted  to  no  more  than  saying  that 
defendant  was  as  wise  as  a  serpent.  State 
T.  Harrington,  95  S.  W.  235,  257,  196  Mo.  23. 

REPUBLIC 

BEPUBIJCAN  GOVERNICENT 

See,  also,  Representative  Government" 

"A  republican  form  of  government  Is  a 
government  administered  by  representatives 
chosen  or  appointed  by  the  people  or  by  their 
authority.  Mr.  Madison  says  it  is  'a  govern- 
ment which  derives  all  its  powers  directly 
or  indirectly  from  the  great  body  of  the  peo- 
ple, and  is  administered  by  persons  holding 
their  offices  during  pleasure,  for  a  limited 
periodt  or  during  good  behavior.* "    Kadder- 


ly  V.  aty  of  Portland,  74  Pac.  710,  719,  44 
Or.  118. 

A  "republican  form  of  Gtovemmeivt"  is 
one  In  which  the  people  select  those  who  are 
to  make  or  direct  their  laws,  and  is  radical- 
ly different  from  a  pure  democracy,  in  which 
the  people  collectively,  and  as  their  own 
original  act,  make  the  laws.  In  re  Pfahler, 
88  Pac.  270,  280,  150  Cal.  71, 11  L.  R.  A.  (N. 
8.)  1092,  11  Ann.  Cas.  911  (citing  Webst 
Diet). 

The  term  "republican,'*  as  used  In  the 
federal  constitutional  provision  (article  4,  S 
4)  guaranteeing  to  every  state  a  republican 
form  of  government,  means  a  government  by 
the  citizens  en  masse  acting  directly,  though 
not  personally,  according  to  rules  established 
by  the  majority.  Kiernan  v.  City  of  Port- 
land, 112  K  402,  404,  57  Or.  454,  37  L.  R.  A. 
(N.  S.)  339. 

"A  republican  form  of  government," 
within  the  meaning  of  Const  U.  S.  art  4,  | 

4,  guaranteeing  to  the  states  a  republican 
form  of  government  is  a  governiaent  by  the 
people,  through  the  representatives  appointed 
by  them  to  the  various  departments,  execu- 
tive, legislative,  and  Judicial,  as  provided, 
either  by  direct  vote  or  through  some  inter- 
vening officer  or  body  by  them  selected  and 
appointed  by  direct  vote,  for  the  purpose. 
Bckerson  v.  City  of  Des  Moines,  115  N.  W. 
177,  181,  137  Iowa,  452. 

Beoall 

A  recall  provision  in  a  city  charter,  vest- 
ing the  powers  of  government  in  the  people 
and  constituting  all  inhabitants  of  the  city  a 
body  politic,  is  not  violative  of  Const  tJ. 

5.  art.  4,  I  4,  guaranteeing  to  every  state  a 
"republican  form  of  government,"  which 
merely  means  a  goven^ment  by  the  citizens 
In  mass,  acting  directly,  and  not  personally, 
according  to  the  rules  established  by  the  ma- 
jority. Bonner  v.  Belsterling,  138  S.  W.  571, 
574,  104  Tex.  432. 

REPUBLISH 

"Republication"  of  a  revoked  will  signi- 
fies publishing  or  declaring  again.  A  will  re- 
voked by  a  will  of  a  later  date  is  not  revived 
upon  the  destruction  of  the  later  will, 
by  the  testator's  oral  declarations  to  revive 
it,  but  his  intention  must  be  expressed  in 
writing  suflacient  to  satisfy  the  statute. 
Danley  v.  Jefferson,  114  N.  W.  470,  471,  150 
Mich.  590, 121  Am.  St  Rep.  640,  13  Ann.  Cas. 
242. 

REPUDIATION 

A  ''repudiation"  of  a  contract  Is  some- 
thing said  or  done  by  a  contracting  party  to 
Indicate  that  he  will  not  perform,  or  fiulher 
perform,  his  contracts.  It  is  an  essential 
element  of  a  repudiation  that  there  be  some- 
1  thing  still  to  be  performed  by  the  repudiating 
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party  In  the  fature.     Holden  &  Martin  v. 
Gilfeather.  63  Ati.  144,  146,  78  Vt  405. 

A  bare  refusal  to  pay  calls  made  on  the 
stockholders  of  a  corporation  Is  no  more  a 
"repudiation"  of  the  status  of  a  shareholder 
than  a  refusal  to  pay  what  is  due  under  a 
contract  which  can  be  rescinded  is  a  rescis- 
sion. Electric  Welding  Co.  v.  Prince,  81  N. 
E.  306,  310,  195  Mass.  242. 

That  a  broker,  under  a  contract  to  obtain 
insurance  annually  for  his  principal  for  ten 
years,  demanded  more  compensation  than  he 
was  entitled  to  In  one  year  did  not  amount 
to  a  "repudiation*'  of  the  contract,  or  Justify 
rescission  by  defendant ;  the  broker  not  refus- 
ing to  fulfill  his  contract  unless  the  payment 
was  made,  his  demand  involylng  no  hidden 
fraud  or  deceit,  it  being  immaterial  that  his 
construction  of  the  contract  made  defendant's 
Insurance  more  expensive  than  he  had  expect- 
ed, and  the  broker's  demand  not  being  viola- 
tlve  of  any  confidential  relation.  Tanen- 
baum  T.  Federal  Match  Co.,  81  N.  E.  565, 
566, 189  N.  Y.  75. 

Where  a  seller's  traveling  salesman  took 
an  order  for  flour  to  be  filled  by  shipment  of 
one  car  each  month  for  five  mouths  from 
date  of  order,  and  the  seller  wrote  the  buyer 
on  receipt  of  the  order,  thanking  them  for 
same,  and  complaining  only  of  the  length  of 
time  allowed  to  move  the  flour,  the  letter  was 
not  a  ^'repudiation"  of  the  sale.  J.  B.  Bren- 
nan  &  Son  v.  Dansby,  95  S.  W.  700,  702,  43 
Tex.  Civ.  App.  7. 


fir 


An  allegation  in  a  complaint  that  defend- 
ant abandoned  the  contract  is  equivalent  to 
an  allegation  that  the  contract  was  repudiat- 
ed, though  technically  ''abandonment"  Is  the 
relinquishment  of  a  right,  and  "repudiation" 
the  renunciation  of  a  duty.  Parker  Land  & 
Imp.  Co.  v.  Ayres,  87  N.  E.  1062,  1063,  43 
Ind.  App.  513. 

A  refusal  to  pay  the  amount  due  for  a 
portrait  painted  under  contract  Is  a  "repudia- 
tion"  of  the  contract,  authorizing  suit  with- 
out further  offer  of  delivery.  Scott  v.  Mil- 
ler, 99  N.  T.  Supp.  609,  611,  114  App.  Div.  6. 

REPUGNANCE 

REPUGNANCY 

"  'Repugnancy'  consists  in  two  inconsist- 
ent allegations,  which  destroy  the  effect  of 
each  other."  An  indictment  for  conspiracy 
to  defraud  by  the  use  of  the  malls,  in  viola- 
tion of  Rev.  St  §  5480  [U.  S.  Comp.  St.  1901, 
p.  3696],  as  amended,  Is  not  bad  for  repug- 
nancy because  it  charges  in  the  same  count 
that  defendant  conspired  to  defraud  by  deal- 
ing or  pretending  to  deal  in  what  are  com- 
monly called  "green  articles"  and  spurious 
treasury  notes.  Lehman  v.  United  States, 
127  Fed.  41,  45,  61  C.  C.  A.  577  (citing  10 
Ency.  Law,  565). 


To  vitiate  a  pleading  for  "repugnancy,** 
the  conflict  must  be  irreconcilable.  Town  of 
Cameron  v.  Hicks,  64  S.  B.  832,  833,  65  W. 
Va.  484,  17  Ann.  Cas.  926. 

If,  where  the  sense  of  the  language  used 
In  a  pleading  may  be  ambiguous,  it  is  suf- 
ficiently marked  by  the  context,  or  other 
means,,  in  what  sense  It  was  Intended  to  be 
used,  no  objection  can  be  made  on  the  ground 
of  "repugnancy,"  which  only  exists  where  a 
sense  is  annexed  to  words  which  is  either 
absolutely  inconsistent  therewith  or,  being 
apparently  so,  is  not  accompanied  by  any- 
thing to  explain  or  define  them.  To  vitiate 
a  pleading  on  the  ground  of  repugnancy,  the 
conflict  or  inconsistency  must  be  irreconcila- 
ble. Town  of  Cameron  v.  Hicks,  64  S.  E. 
832,  833,  65  W.  Va.  484,  17  Ann.  Cas.  926. 

REPURCHASE 

Where  a  mortgagee  agreed,  In  considera- 
tion of  the  mortgagor  conveying  the  property 
to  him  by  deed  absolute  on  its  face,  that  the 
latter  might  "repurchase"  it  within  a  certain 
time  at  a  certain  price,  the  word  "repur- 
chase" was  equivalent  to  the  word  "redeem." 
Day  V.  Davis,  61  Atl.  576,  578,  101  Md.  259. 

REPUTE 

See  (rood  Repute. 


A  "reputable  college,"  within  the  statute 
entitling  graduates  In  pharmacy  from  any 
"reputable  college"  to  a  license,  is  one  of 
whose  character  the  public,  having  general 
acquaintance  with  the  subject,  entertain  a 
good  opinion.  State  ex  rel.  Mauldin  v.  Matth- 
ews. 62  S.  E.  695,  697,  81  S.  C.  414,  22  L, 
R.  A.  (N.  S.)  735,  128  Am.  St  Rep.  919,  18 
Ann.  Cas.  182. 

The  meaning  of  the  word  "reputable," 
as  used  in  Laws  1903,  p.  664,  c.  411,  author- 
izing the  board  of  dental  examiners  to  recog- 
nize graduates'  diplomas  from  reputable  in- 
stitutions, is  "worthy  of  good  repute";  it 
relates  to  real  character,  not  to  mere  reputa- 
tion in  that  regard.  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden,  107  N.  W.  500, 
522,  127  Wis,  4ea 

The  term  "reputable,"  as  used  in  the 
statute  providing  for  the  registration  of  rep- 
utable resident  physicians,  was  not  limited 
to  physicians  and  surgeons  who  were  gradu- 
ates of  some  reputable  medical  school,  or  are 
members  of  some  Incorporated  medical  so- 
ciety, but  has  reference  merely  to  general 
character  or  some  honorable  work,  and  la 
satisfied  in  case  the  applicant  is  regarded  as 
honorable  and  praisowgirthy  by  reason  of  his 
worth  and  professional  conduct.  State  v. 
Schmidt,  119  N.  W.  647,  650, 138  Wis.  53. 

"  *Regular'  and  "reputable*  are  not  syn- 
I  onymous  words*    'Regular'  is  defined'  as  con- 
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formed  to  or  made  In  accordance  with  a  rnle ; 
agreeable  to  an  establlsbed  rule,  law,  type,  or 
principal,  to  a  prescribed  mode,  or  to  estab- 
lished customary  form.  'Reputable'  is  de- 
fined as  being  in  good  repute;  held  in  es- 
teem; estimable.  Gent  Diet.  A  school  or 
college  may  be  regular  (i.  e.,  regularly  incor- 
porated) and  not  'reputable.'  *'  Wise  y.  State 
Veterinary  Board,  101  N.  W.  562,  564,  138 
Mich.  428. 

The  word  "reputable,**  as  used  In  a  stat- 
ute requiring  an  affidavit  of  a  reputable  per- 
son to  certain  facts,  means  one  of  good  repute 
in  the  community,  one  held  in  esteem ;  and 
a  person  may  be  reputable,  although  he  has 
committed  an  offense  against  the  law.  In 
re  Consent  to  Sell  Intoxicating  Liquors  in 
City  of  Oskaloosa,  134  N.  W.  620,  623,  156 
Iowa,  140. 

The  words  "reputable*  persons"  in  the 
statute  requiring  that  the  signatures  on  a  pe« 
titlon  of  general  consent  under  the  mulct  law 
shall  be  verified  by  affidavits  of  "reputable 
persons"  are  not  equivalent  to  the  words 
"credible  persons,"  and,  where  an  objection 
to  a  petition  is  based  on  the  fact  that  the 
persons  making  the  verification  had  been  con- 
^^cted  within  a  year  of  violations  of  the  liq- 
uor laws,  the  court,  in  the  absence  of  any 
evidence  of  subsequent  engagement  in  lawful 
business  by  such  persons,  cannot  consider 
such  persons  as  reputable ;  the  word  "reputa- 
ble" not  being  confined  to  a  matter  of  reputa- 
tion, but  implying  to  some  degree  a  character 
worthy  of  good  repute,  or  entitled  to  the  es- 
teem of  good  citizens  generally.  Jackman  v. 
Board  of  Sup'rs  of  Blackhawk  County  (Iowa) 
137  N.  W.  906.  910. 

As  stalled  to  witnesses,  the  words  "re- 
spectable" and  "reputable"  have  practically 
the  same  meaning.  Mr.  Wel>ster  defines  the 
term  ^'respectable"  as  "worthy  of  respect; 
fitted  to  awaken  esteem;  deserving  regard; 
hence  of  good  repute;  not  mean;  as  a  re- 
spectable citizen" — and  the  term  "reputable" 
as  "having  or  worthy  of  good  repute;  held 
in  esteem;  honorable;  praiseworthy;  as  a 
reputable  man  or  character."  State  v.  Splv- 
ey,  90  S.  W.  81,  87,  191  Mo.  87  (citing  Fre- 
leigh  V.  State,  8  Mo.  606). 

BEFUTABIiE  FREEHOIJ>EB8 

"A  deed  of  lands  made  to  a  large  number 
of  persons  for  a  single  consideration,  and 
merely  for  the  purpose  of  qualifying  tbem  to 
sign  recommendations  for  licenses,  is  fraud- 
ulent, and  will  not  constitute  them  'reputable 
freeholders.'"  In  re  Cohn,  121  N.  W.  107, 
108,  84  Neb.  230  (quoting  with  approval  from 
Black,  Intox.  Liq.  §  161). 

BEPUTATIOK 

See  General  Reputation. 

"Reputation"  is  a  sort  of  right  to  enjoy 
the  good  opinion  of  others,  and  is  capable  of 
growth  and  real  existence,  as  an  arm  or  leg. 

4  WDS.&  P.2D  Seb.— 19 


An  injury  to  reputation  is  an  injury  to  the 
person,  within  Rev.  CUv.  Code,  La.  1870,  art 
2402,  providing  that  damages  for  personal 
injuries  to  the  wife  are  not  community  prop- 
erty, but  her  separate  property.  Times-Dem- 
ocrat Pub.  Co.  V.  Mozee,  136  Fed.  761.  763,  69 
C.  C.  A.  418  (quoting  and  adopting  definition 
in  Johnson  v.  Bradstreet  Co.,  13  S.  B.  250, 
87  Ga.  79,  80). 

"Reputation"  is  the  general  opinion  or 
common  knowledge  of  the  community,  being 
"a  sort  of  right  to  enjoy  the  good  opinion  of 
others,  and  is  as  capable  of  growth  and  has 
as  real  an  existence  as  an  arm  or  leg.  It  Is 
a  personial  right,  and  an  injury  to  reputation 
(as  by  a  libel)  is  a  personal  injury,  within  the 
meaning  of  statutes  providing  that  Injuries 
to  a  person  shall  not  abate."  Cohen  v.  New 
York  Times  Co.,  138  N.  T.  Supp.  206,  208, 
153  App.  Div.  242  (quoting  and  adopting  the 
definition  in  7  Words  and  Phrases,  p.  6118). 

A  sort  of  distinction  is  allowed  between 
"hearsay"  and  "reputation."  Yet  "reputa- 
tion" is  nothing  more  than  hearsay  derived 
from  those  who  had  the  means  of  knowing 
the  fact,  and  may  exist  when  those  best  ac- 
quainted with  the  fact  are  dead.  Still  it  is 
a  general  rule  that  reputation  is  evidence 
as  to  general  character  as  to  the  fact  of  le- 
gitimacy, relationship,  pedigree,  rights  of 
!  ccmimon,  rights  of  way,  and  all  rights  de- 
pending upon  custom  or  prescription.  Scott 
V.  Blood,  16  Me.  192,  196. 

As  oharaoter 

The  word  "character**  has  a  dual  mean- 
ing, and  may  refer  to  a  person's  private  life, 
about  which  the  public  may  have  no  knowl- 
edge, or  may  mean  the  character  that  a  per- 
son enjoys  by  reputation ;  and  In  libel  actions 
"character"  is  synonymous  with  "reputation." 
Lydiard  v.  Dally  News  Co.  of  Minneapolis, 
124  N.  W.  985,  987,  110  Minn.  140,  19  Ann. 
Cas.  985. 

A  person's  "reputation"  and  "character" 
are  not  the  same.  Reputation  as  evidence 
may  tend  to  prove  character ;  but  a  man  may 
in  fact  have  a  good  character  while  suffering 
from  a  bad  reputation.  Curtice  v.  Dixon, 
68  Atl.  587,  589,  74  N.  H.  386  (citing  Bottoms 
V.  Kent,  48  N.  C.  160). 

Webster's  International  Dictionary  de- 
fines "reputation"  as  "the  estimation  in  which 
one  is  held ;  character  in  public  opinion ;  the 
character  attributed  to  a  person,  thing,  or 
action;  repute.  (Law.)  The  character  im- 
puted to  a  person  in  the  community  in  which 
he  lives."  Speaking  of  character  and  reputa- 
tion, the  same  author  quoting  from  Abbot, 
says:  "It  would  be  well  if  character  and  rep- 
utation were  used  distinctly.  In  truth,  char- 
acter is  what  a  person  is ;  reputation  is  what 
he  is  supposed  to  be.  Character  is  in  him- 
self; reputation  is  in  the  minds  of  others. 
Character  is  injured  by  temptation  and  by 
wrongdoing;    reputation  by  slander  and  11- 
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bels.  Character  endures  throughout  defama-  [ 
tion  In  every  form,  but  perishes  when  there 
is  a  voluntary  transgression;  reputation 
may  last  through  numerous  transgressions, 
but  be  destroyed  by  a  single,  and  even  an  un- 
founded, accusation  or  aspersion."  Thus  an 
instruction  that,  in  determining  the  weight 
and  credibility  to  be  given  to  the  testimony 
of  any  witness,  the  jury  might  take  Into  con- 
sideration the  "character"  of  the  witness  was 
proper,  where  each  party  contended  that  the 
testimony  on  behalf  of  the  other  party  was 
unreliable.  Harrison  v.  Lakenan,  88  S.  W. 
53,  54,  58, 189  Mo.  581  (citing  State  v.  Gee,  85 
Mo.  647 ;  State  v.  Brooks,  5  S.  W.  257,  330, 
92  Mo.  loc.  clt  557 ;  State  v.  Harrod,  15  S. 
W.  373,  102  Mo.  loc.  clt.  598 ;  State  v.  Hilsa- 
beck,  34  S.  W.  38,  132  Mo.  loc.  cit.  358 ;  State 
V.  Hudspeth,  60  S.  W.  136,  159  Mo.  loc.  cit 
200^. 

The  defendant,  In  a  criminal  action,  was 
charged  with  larceny  and  was  a  material 
witness  in  his  own  behalf.  At  the  trial  the 
state  attacked  his  ''reputation"  for  truth  and 
veracity.  The  defendant  then  called  witness- 
es and  offered  to  prove  by  them  that  they 
knew  his  "character"  for  truth  and  veracity, 
and  that  It  was  good.  An  objection  was  sus- 
tained to  the  testimony  on  the  ground  that 
his  "reputation"  and  his  "character"  for 
truth  and  veracity  was  Involved.  Held  that. 
Inasmuch  as  the  distinction  between  "reputa- 
tion" and  "character"  is  not  commonly  under- 
stood by  witnesses,  and  the  terms  are  fre- 
quently used  without  discrimination  both  by 
the  courts  and  lawmakers.  It  was  error  to  ex- 
clude the  testimony.  State  v.  Tawney,  99 
Pac.  268,  78  Kan.  855. 

The  terms  "character"  and  "reputation" 
are  often  used  interchangeably.  Where  it 
is  proper  to  show  the  character  of  a  party, 
it  was  not  error  to  permit  witnesses  to  an- 
swer questions  referring  In  direct  terms  to 
his  character  as  a  fighting,  quarrelsome,  and 
vindictive  man,  as  well  as  questions  inquiring 
what  his  general  reputation  was  in  respect 
to  the  qualities  named,  although  the  general- 
ly approved  rule  Is  to  restrict  such  questions 
to  general  reputation.  Spain  v.  Rakestraw, 
101  Pac.  466,  79  Kan.  758  (citing  State  v. 
Tawney,  99  Pac.  268,  78  Kan.  855). 

Under  Naturalization  Act  June  29,  1906, 
c.  3592,  §  4,  34  Stat.  596,  providing  that  it 
shall  be  made  to  appear  to  the  satisfaction  of 
the  court  that  the  person  desiring  citizenship 
has  resided  in  the  United  States  at  least  five 
years  preceding  his  application  and  one  year 
in  the  state,  "and  that  during  that  time  he 
has  behaved  as  a  man  of  good  moral  charac- 
ter, attached  to  the  principles  of  the  Consti- 
tution of  the  United  States  and  well  disposed 
to  the  good  order  and  happiness  of  the  same," 
an  alien  who  is  a  saloon  keeper,  and  has 
known  for  over  two  years  that  the  state  law 
requires  the  closing  of  saloons  on  Sunday, 
but  has  kept  the  back  door  of  his  saloon  open 


on  Sunday  regularly,  and  who  states  that,  if 
he  should  take  an  oath  to  support  the  United 
States  Constitution  and  laws,  he  would  con- 
tinue to  keep  the  back  door  of  his  saloon  open 
on  Sundays,  should  be  denied  citizenship,  as 
the  word  "character,"  although  frequently 
used  as  synonymous  with  "reputation,"  ia 
what  a  person  is,  while  reputation  Is  what  he 
is  supposed  to  be,  and  one  who  is  an  habitual 
violator  of  the  law  is  not  a  person  of  good 
moral  character,  and  well  disposed  to  the 
good  order  of  the  country.  United  States  y. 
Hrasky,  88  N.  E.  1031,  1033,  240  IlL  560,  130 
Am.  St.  Rep.  288,  16  Ann.  Oas.  279  (citing  2 
Words  and  Phrases,  pp.  1061-1063). 

Strictly  speaking,  the  words  "reputa- 
tion" and  "character"  are  not  synonymous. 
"Character"  Is  what  a  man  or  woman  Is  mor- 
ally, while  "reputation"  Is  what  he  or  she  is 
reputed  to  be.  "Reputation"  is  the  estimate 
which  the  community  has  or  expresses  of  a 
person's  character ;  and,  If  the  reputation  is 
bad,  this  is  treated  as  evidence  where  gener- 
al character  is  involved.  Moore  v.  Dozler,  57 
S.  E.  110,  113,  128  Ga.  90  (citing  Leverich  v. 
Frank,  6  Or.  212,  213). 

"'Character*  signifies  the  reality,  and 
'reputation'  merely  what  is  reputed  or  under- 
stood from  report  to  be  the  reality  about  a 
person  or  thing."  Woodruff  v.  State,  101  N. 
W.  1114,  1118,  72  Neb.  815  (citing  6  Cyc  p. 
892). 

"Reputation"  is  the  evidence  of  charac- 
ter, and  character  is  not  to  be  established  by 
the  opinions  or  conclusions  of  witnesses,  nor 
by  the  personal  knowledge  of  the  witness, 
nor  by  particular  acts  or  circumstances,  but 
in  the  respect  involved  is  proven  by  evidence 
of  the  general  reputation  which  one  bears  ia 
the  locality  where  he  resides  as  to  that  par- 
ticular trait  State  v.  Simmons,  88  Pac.  57, 
58,  74  Kan.  799. 

Good  general  "reputation"  for  honesty, 
chastity,  veracity,  and  like  qualities  Is  syn- 
onymous with  "good  character"  as  to  those 
qualities,  within  the  meaning  of  Pen,  Ode,  ! 
2C8.  The  good  character  of  a  man  is  the  es- 
timation In  which  he  Is  held  in  the  commu- 
nity In  which  he  resides.  As  stated  in  An- 
derson's Law  Dictionary,  the  term  "charac- 
ter" means:  "The  qualities  impressed  by 
nature  or  habit  on  a  person,  which  distin- 
guish him  from  other  persons.  These  con- 
stitute his  real  character,  while  the  qualities 
he  is  supposed  to  possess  constitute  his  esti- 
mated character  or  'reputation.' "  Ex  parte 
Vandiveer,  88  Pac.  994,  4  Cal.  App.  650. 

As  general  reputation 

The  word  "reputation,"  when  unqualifled, 
means  general  reputation,  and  a  question  as 
to  "the  reputation  for  chastity"  of  the  para- 
mour of  defendant  in  a  prosecution  for  lewd- 
ness is  proper  in  form.  State  v.  Poyner,  107 
Pac.  181,  182,  57  Wash.  489. 
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If  an  impeaching  witness  nnderstands, 
when  asked  if  he  knows  the  '^reputation"  of 
the  witness  whose  credibility  is  being  at- 
tacked, that  '^reputation"  means  "general 
reputation'*  (1.  e.,  what  is  generally  said  of 
him  In  the  community  where  he  liyes),  then 
the  omission  of  "general"  firom  the  question 
will  not  make  the  question  improper,  and 
hence  a  question  of  omitting  the  word  "gener- 
al" was  not  objectionable,  where  the  im- 
peaching witness  had  been  Informed  in  eflfect 
that  the  term  "reputation"  meant  "general 
reputation."  St.  Louis  Southwestern  R.  Co. 
of  Texas  v.  Garber,  111  S.  W.  227,  229,  51 
Tex.  Civ.  App.  70. 

As  popnlav  eMtimation 

A  man's  "reputation"  consists  In  the  es- 
teem in  which  he  is  held  by  his  fellow  men. 
State  V.  O'Hagan,  63  Atl.  95,  96,  73  N.  J. 
I/aw,  209. 

"Reputation"  is  what  people  say  of  a 
man,  whereas  character  is  what  be  is.  Peo- 
ple V.  Montgomery,  68  N.  E.  258,  260,  176  N. 
Y.  219. 

A  man's  "reputation"  Is  the  estimate  in 
which  others  hold  him,  and  not  the  opinion 
which  he  has  of  himself.  Lyon  y.  Lash,  88 
Pac.  262,  74  Kan.  745, 11  Ann.  Cas.  424. 

A  witness,  though  not  acquainted  with 
accused,  may  testify  as  to  his  general  charac- 
ter and  reputation,  where  such  testimony  is 
based  on  what  acquaintances  of  accused  have 
said,  "reputation"  being  the  estimation  in 
which  others  hold  one,  and  this  can  only  be 
made  known  or  communicated  by  some  ex- 
pression, usually  oral  statements.  McGulre 
V.  State,  58  South.  60,  61,  3  Ala.  App.  40. 

"Reputation"  is  what  is  generally  said 
of  a  person  by  the  people  of  the  community 
where  he  is  known.  And,  when  the  subject 
of  inquiry  is  a  corporation,  the  same  rule 
governs  that  controls  in  the  introduction  of 
evidence  respecting  the  "reputation"  of  a 
natural  person.  State  v.  Brown,  93  Pac.  52, 
53,  33  Utah,  109. 

BEPUTEB  CHABACTER 

The  "reputed  character"  of  a  person  is 
the  alow-spreading  Influence  of  opinion,  aris- 
ing out  of  the  deportment  of  an  individual  in 
the  society  in  which  he  moves,  as  distinguish- 
ed from  his  real  character,  which  is  that  im- 
pressed by  nature,  traits,  or  habits  upon  the 
person.  Moore  v.  Dozler,  57  S.  B.  110,  113, 
128  Ga.  90  (citing  Wright-  v.  City  of  Craw- 
fordville,  42  N.  E.  227,  229,  142  Ind.  642 ;  7 
Words  and  Phrases,  p.  611£f). 


The  object  of  Code  1896,  §  364,  providing 
that  the  marriage  of  the  mother  and  "reput- 
ed" father  of  a  bastard  renders  it  legitimate, 
if  recognized  by  the  father  as  his  child,  is  to 
enable  parents  by  marrying  to  clothe  their 
offspring  with  legitimacy,  and  a  publication 


before  marriage  of  the  parentage  of  the  child 
is  not  required,  but  if  the  child  is  regarded 
by  the  parents  themselves  as  their  child,  ei- 
ther before  or  after  marriage,  it  is  legiti- 
mate; the  use  of  the  word  "reputed"  being 
intended  merely  to  dispense  with  absolute 
proof  of  paternity.  McBride  v.  SulUvan,  45 
South.  902,  904,  155  Ala.  166. 

BEPUTED  HOUSE  OF  TLL  FAME 

In  Gen.  St  1902,  §  1316,  as  amended  by 
Pub.  Acts  1907,  c.  122,  which  imposes  a  pun- 
ishment upon  any  person  "who  shall  keep  a 
house  which  is,  or  is  reputed  to  be,  a  house  of 
ill  fame,  or  which  is  resorted  to,  or  is  reput- 
ed to  be  resorted  to,  for  the  purposes  of  pros- 
titution or  lewdness,'*  the  word  "reputed"  is 
to  be  regarded  as  describing  the  real  charac- 
ter of  the  place,  and  the  offense  is  the  keep- 
ing of  a  place  whose  reputation  of  being  a 
place  unlawful  to  keep  is  founded  on  fact; 
and  so  construed  the  statute  is  constitutional. 
Morse  V.  Brown,  78  Atl.  430,  431,  83  Conn. 
550. 

REPITTED  OWNER 

Where  one  entered  Into  possession  of  lllnd 
under  a  contract  with  the  authorized  sales 
agent  of  the  owner,  which  contract  was  In  ef- 
fect one  of  purchase  and  sale,  though  con- 
taining a  provision  that  it  should  not  be  con- 
sidered a  contract  of  sale,  and  held  himself 
out  as  the  owner  and  contracted  for  the  erec- 
tion of  a  building  on  the  land,  he  was,  as 
against  the  vendor,  the  "reputed  owner"  of 
the  land  within  Code  Civ.  Proc.  §  1192,  giving 
a  lien  upon  property  for  labor  and  material 
furnished  with  knowledge  of  the  owner  or 
the  person  having  or  claiming  any  interest 
in  the  property.  National  Lumber  Co.  v, 
Whalley,  121  Pac.  729,  730,  1«2  Cal.  224. 

Whenever  the  word  "owner"  or  "reputed 
owner"  Is  used  in  the  mechanic's  lien  stat- 
utes, it  means  tlie  owner  or  reputed  owner 
with  whom  the  contract  was  made,  and  he  is 
therefore  the  only  necessary  defendant  under 
the  statute.  Carswell  v.  Patzowski  (Del.)  55 
Atl.  342,  343,  4  Peunewill,  403, 

REQUEST 

A  "request"  is  the  act  of  asking  for  any- 
thing desired;  expression  of  desire.  In  re 
Kreiders'  Estate,  61  AtL  1115,  1116,  212  Pa. 
587. 

Under  the  law  of  England  the  word  "re- 
quest," when  used  in  a  will,  may  be  construed 
to  be  mandatory  or  directory,  depending  on 
the  intention  of  the  testator  as  gathered  from 
the  will.  McCurdy  v.  McCallum,  72  N.  E.  75, 
76,  186  Mass.  464. 

A  "request"  from  one  in  authority  is  un- 
derstood to  be  a  mere  euphemism.  It  is  in 
fact  a  command  in  an  inoffensive  form. 
State  ex  rel.  Freeman  v.  Schere,  93  N.  W. 
169, 170,  65  Neb.  8o3,  59  L.  £U  A.  927. 
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Where  a  testator,  in  the  bequest  of  his 
personal  property,  and  in  the  devise  of  cer 
tain  realty  in  remainder,  and  in  the  nomina- 
tion of  executors,  employs  the  word  ''request" 
as  expressive  of  will,  purpose,  and  desire,  and 
the  will  further  "requests"  that  on  the  death 
of  his  wife  all  his  real  estate  shall  go  to 
his  heirs,  the  word  "request,"  as  last  used, 
will  be  given  the  same  meaning.  Kirkpat- 
rick  V.  Kirkpatrick.  64  N.  B.  267,  268,  197 
111.  1 44. 

Where  testator  gave  to  his  wife  the  res- 
idue of  his  real  and  personal  estate,  and  re- 
quested that  at  her  death  she  should  by  will 
bequeath  at  least  two-thirds  of  what  she  re- 
ceived under  his  will  to  certain  charities,  the 
word  "request"  was  used  in  the  sense  of 
•'will"  or  *'dlrect,"  and  therefore  rendered  the 
request  mandatory,  and  not  precatory.  Gil- 
christ V.  Corliss,  118  N.  W.  938,  940,  155  Mich. 
126,  130  Am.  St  Rep.  568. 

Where  a  person  is  employed  by  the  own- 
er of  a  lot  in  a  dty  to  construct  a  sidewalk, 
and  purchased  materials  which  were  used  in 
its  construction,  the  purchase  will  be  consid- 
ered as  made  at  the  "request"  of  the  owner, 
within  Comp.  Laws  1897,  f  2218,  so  as  to  en- 
title the  materialman  to  a  lien  thereon. 
Houston-Hart  Lumber  Co.  v.  Neal,  113  Pac 
621,  16  N.  M.  197. 

Under  a  mortgage  providing  that,  upon 
"request"  of  one-fourth  of  the  bondholders  in 
amount,  the  mortgagee  might  take  possession 
and  manage  the  property  through  receivers 
or  sell  it,  there  was  a  sufficient  **request"  for 
the  bondholders  to  exercise  the  power  of  sale, 
where  one-fourth  of  them  in  amount  by  writ- 
ten "request"  instructed  the  trustee  to  de- 
clare the  principal  sum  due  and  to  proceed  to 
a  sale,  referring  in  general  terms  to  specified 
defaults,  and  specifically  mentioning,  as  one 
of  the  grounds  of  the  request,  the  mortgagor's 
insolvency.  Union  Trust  Co.  of  Maryland  v. 
Thomas,  66  Atl.  450,  457, 106  Md.  507. 

Implied  request 

Where  the  witnesses  to  a  will  go  to  tes- 
tatrix's house  for  the  purpose  of  attesting 
her  will,  which  was  drawn  up  and  executed 
by  testatrix  in  their  presence,  and  one  of 
the  witnesses  heard  her  say  that  she  wanted 
the  will  written,  and  testified  that  it  was 
written  and  read  to  her,  and  the  other  wit- 
ness held  her  up  in  bed  for  the  purpose  of 
having  her  afiSx  her  signature,  and  both  wit- 
nesses testified  that  the  will  was  executed 
in  their  presence  and  that  they  attested  It  at 
her  request,  it  is  sufficient  to  show  a  proper 
execution  of  the  will,  although  both  witness- 
es denied  that  testatrix  requested  them  to 
sign.  Hughes  v.  Rader,  82  S.  W.  32,  51,  183 
Mo.  630  (citing  Schierbaum  v.  Schemme,  57 
S.  W.  526, 157  Mo.  1,  80  Am.  St  Rep.  604). 

As  pnrsnade 

The  words  "hereby  agree  to  request"  in 
a  covenant  in  a  lease  for  years  that  on  de-  i 


structlon  of  the  buildings  lessors  would 
build  or  repair  with  any  money  received  from 
insurance  held  by  mortgagees  if  they  would 
permit  and  direct  it  to  be  so  applied,  whidi 
lessors  "hereby  agree  to  request  and  do  here- 
by so  request,"  were  not  equivalent  to  "here- 
by agree  to  endeavor  to  persuade."  Putts 
V.  Pendleton,  73  Atl.  900,  901,  lU  Md.  280, 
283. 

Require  equivalent 

St.  1895,  p.  273,  c.  207,  provides  that  for 
each  day's  actual  attendance  when  legally 
"required"  to  attend  on  the  superior  court 
witnesses  shall  be  entitled  per  day  to  $2  in 
civil  cases,  and  may  demand  the  payment  of 
their  mileage  and  fees  for  one  day  in  ad- 
vance, and,  when  so  demanded,  shall  not  be 
compelled  to  attend  luless  the  sum  shall  have 
been  paid,  and  Code  Civ.  Proc.  i  1985,  de- 
clares that  a  subpoena  is  a  process  by  which  the 
attendance  of  a  witness  is  required.  Held, 
that  the  word  "required,"  was  synonymous 
with  "requested,"  meaning  merely  to  give  no- 
tice, and  since  the  party  making  a  request 
for  the  attendance  of  a  witness  is  liable  for 
the  statutory  fee,  in  case  the  witness  attends, 
such  party  may  tax  costs  for  such  attend- 
ance, though  the  witness  was  not  subpcenaed. 
Llnforth  v.  San  Francisco  Qas  &  Electric 
Co.,  99  Pac.  716,  718,  9  CaL  App.  434. 

Trust  or  estate  in  fee  ereated 

The  words  "desire"  and  '^request"  do 
not  import  a  trust,  where  testatrix  devised 
certain  real  estate  to  her  husband,  and  stat- 
ed that  it  was  her  desire  and  request  that 
he  should  convey  the  same  to  a  lodge,  so  as 
to  impose  on  it  the  duty  to  properly  care  for 
the  cemetery  lot  in  which  she  might  be  bur- 
ied. They  should  be  understood  in  their  usu- 
al sense,  in  the  absence  of  anything  in  the 
will  to  Indicate  that  they  were  used  in  any 
other  than  their  ordinary  sense.  Kauffmau 
T.  Gries,  74  Pac.  846,  848,  141  CaL  295. 

"The  mere  use  In  a  will  of  the  precatory 
words  'desire'  and  'request'  will  not  be  suffi- 
cient to  create  an  enforceable  trust,  or  a  pow- 
er in  the  nature  of  a  trust,  when  the  con- 
text clearly  shows  that  the  testator's  inten- 
tion was  contrary."  A  testator  made  a  de- 
vise to  an  educational  institution,  and  pro- 
vided that,  in  case  the  devise  should  fail 
for  any  cause,  the  same  should  go  to  the  chil- 
dren of  his  two  brothers.  In  a  codicil  he 
authorized,  empowered,  and  requested  his 
daughter,  his  only  lineal  descendant,  to  rati- 
fy and  confirm  the  devise  to  the  institution, 
declaring  that,  in  case  she  complied  with  the 
request,  the  gifts  over  should  be  revoked. 
The  daughter  executed  the  power  by  a  deed 
to  the  institution,  and  the  gift  over  was 
thereby  revoked.  Thomas  v.  Board  of  Trus- 
tees of  Ohio  State  University,  70  N.  B.  896» 
899,  70  Ohio  St.  92. 

The  words  "desire,"  •'request,^  "recom- 
mend," "hope,"  "not  doubting"  used  by  tes- 
tator in  a  will  to  express  his  desire  that  the 
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execQtor  will  conduct  a  fund  i&  a  specified 
manner,  testator  having  power  to  command, 
will  not  be  construed  as  preeat(M7  only,  but 
as  commands  clotbed  In  the  language  of  ciTil- 
Ity,  and  to  Impose  on  tbe  executor  an  enforce- 
able duty,  suMdent  to  create  a  trust  Trus- 
tees of  Pembroke  Academy  v.  Bpsom  School 
Dlst.,  75  Atl.  100, 101,  75  N.  H.  408,  87  U  R. 
A.  (N.  S.I  646. 

Testatrix,  domiciled  In  Nova  Scotia,  gave 
to  her  daughter-in-law  $2,000,  to  be  free  from 
the  control  of  husband  andfi  son,  and  declar- 
ed "I  request"  that  she  snail  at  her  death 
give  the  same  to  her  two  daughters,  and  pro- 
vided that  the  receipt  ot  the  daughter-in-law 
"shall  be  a  sufficient  discharge"  to  the  execu- 
tors. She  devised  real  estate  to  a  son,  and 
specified  sums  to  another  son  and  a  grand- 
daughter absolutely.  She  made  no  provision 
as  to  the  receipt  of  these  legatees.  She  also 
made  a  bequest  to  two  grandsons,  and  pro- 
vided that  if  they,  or  either  of  them,  should 
not  have  arrived  at  the  age  of  21  when  the 
executors  were  ready  to  pay  the  legacies^  the 
executors  were  authorised  to  accept  the  re- 
ceipt of  the  parent  of  these  legatees.  Held, 
that  by  the  law  of  Nova  Scotia,  which  is 
the  same  as  that  of  England,  the  daughter-in- 
law  held  the  $2,000  with  the  right  to  use  the 
Income  for  life,  and  that  the  principal  was 
charged  with  a  trust  In  favor  of  lier  two 
daughters,  the  word  ^'request''  being  manda- 
tory. McOurdy  v.  McCallum.  72  N.  E.  76,  76, 
186  Mass.  464. 

Language  not  lmi>eratlve  In  form,  but 
which  appears  to  be  Imperative  In  Its  real 
meaning,  as  Intended  by  a  testator,  will  cre- 
ate a  testamentary  trust,  while  language  used 
by  way  of  suggestion,  advice,  etc.,  with  a 
view  to  influence,  but  not  to  direct  the  dis- 
cretion of  the  devisee,  will  not  raise  a  trust. 
The  word  "request,"  In  a  will,  "I  therefore 
request*'  the  devisee  to  pay  to  a  third  per- 
son such  sums  of  money  as  may  be  reqtilslte 
for  her  comfort,  may  properly  be  read  as  Im- 
perative so  as  to  create  a  trust.  Russell  v. 
United  States  Trust  Co.,  127  Fed.  445,  447. 

To  "request"  Is  not  to  empower,  but  to 
recognize  that  power  to  do  the  thing  re- 
quested already  resides  of  right  In  the  one 
of  whom  the  request  is  made.  A  devise  of 
the  residue  of  testator's  property  to  his  wid- 
ow, to  have  the  use  and  control  of  the  same, 
with  the  right  to  use  as  much  as  she  pleased 
for  her  comfort  and  pleasure,  and,  If  there 
were  anything  left  at  her  death,  ''it  is  my  re- 
quest that  she  give"  to  a  church  a  parson- 
age, "and  one-half  of  the  residue  to  my 
heirs,"  gave  the  widow  an  estate  in  fee  in 
the  whole  property,  with  the  right  to  dis- 
pose of  the  same  by  will,  subject  only  to  the 
request  above  recited.  Brown  v.  Eastman, 
67  AtL  96,  97,  72  N.  H.  356. 

In  nearly  all  of  the  cases  in  which  the 
effect  of  the  word  "request"  has  been  dls- 
cossed,  it  is  stated  that  Its  precise  meaning 


niust  d^end  on  cUcomstancee  in  which  it 
is  employed.  Since  Bucns'  Ann.  St  1901,  I 
27S7,  provides  that  "every  devise  in  terms 
denoting  tbe  testator's  Intention  to  devise 
his  entire  interest  in  all  his  real  or  personal 
property  shall  be  conetrued  to  pass  all  the 
estate  in  such  property,"  under  a  clause  In 
a  will  that  "I  bequeath  my  entire  estate,  both 
real  and  personal,  to  my  beloved  wife,"  the 
wife  acquired  a  fee-simple  title  in  testator's 
real  estate,  though  there  was  in  »  sabsequent 
clause  a  "request  that  at  the  death  of  my 
wife  my  estate  that  I  am  now  seised  of  be 
equally  divided  between  my  children."  Snod- 
grass  T.  Brandenburg,  72  N.  E.  1080,  1081, 
164  Ind.  59. 

BEQUEST  FOB  DIRECTED  VEBDIOT 

A  request  to  direct  a  verdict  is  not  a  re- 
quest to  charge,  but  is  a  motion  to  take  the 
case  from  the  Jury,  and  the  jury  must  render 
the  verdict  directed,  and  there  is  no  occasion 
to  charge  as  to  the  law.  Smalley  v.  R5.o 
Grande  Western  Ry.  Ck).,  98  Pac.  311,  318, 
34  Utah,  423. 

REQUIRE 

See  As  is  Required ;  Legally  Required. 

The  word  "require"  means  to  demand; 
to  ask  as  of  right  and  by  authority;  to  Insist 
on  having;  to  exact.  Federal  Lead  Co.  v. 
Swyers,  161  Fed.  687,  692,  88  C.  C.  A.  547. 

"Require"  means  to  make  necessary,  to 
ask  as  of  right  Boyce  v.  Strlngfellow,  114 
S.  W.  652,  654,  52  Texl  Civ.  App.  504. 

'  "Require"  means  to  ask  of  right  and 
by  authority  and  Is  synonymous  with  de- 
mand. Anything  is  a  "requirement"  by  a 
public  officer  which  brings  home  to  the  per- 
son called  upon  that  the  officer  Is  there  offi- 
cially and  desires  compliance.  United  States 
V.  Armour  &  Co.,  142  Fed.  808,  822. 

Under  a  railroad  mortgage  to  secure  re- 
funding bonds,  providing  that  a  certain 
amount  thereof,  or  such  less  amount  thereof 
as  shall  be  necessary  for  that  purpose,  shall 
be  reserved  to  be  Issued  in  exchange,  for, 
or  to  take  up  at  maturity  or  before  maturity, 
certain  underlying  bonds,  and  that  any  of 
such  reserved  refunding  bonds  which  "shall 
no  longer  be  required"  to  be  reserved  for 
such  purpose  may  be  Issued  for  development 
of  the  road,  they  are  "required"  so  long  as 
any  of  the  underlying  bonds  have  not  In 
some  way  been  retired ;  the  railroad  company 
having  no  power  to  determiae  that  they  are 
not  so  required  because  the  remaining  out- 
standing underlying  bonds,  which  it  has 
made  every  reasonable  effort,  without  suc- 
cess, to  have  retired,  do  not  mature  till  after 
the  refunding  bonds.  St.-  Louis  &  S.  F.  R. 
Co.  V.  Guaranty  Trust  Co.  of  New  York,  99 
N.  B.  162,  163,  205  N.  Y.  609. 

As  oavstt 

In  a  petition  alleging  that  defendant 
employed  plaintiff  and  his  wlfie  to  feed  cer- 
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tain  cattle,  that  the  cattle  were  placed  by 
defendant  on  the  premises  where  plaintiff  re- 
sided, and  that  the  feeding  "required"  the 
services  of  plaintiff  and  his  wife,  the  word 
**reqnired"  was  not  the  synonym  of  "caused" 
or  '"occasioned" ;  yet  the  subsequent  allega- 
tion "that  the  services  of  plaintiff  and  his 
wife  and  children  so  performed"  indicates 
with  reasonable  fairness  that  such  was  the 
meaning  of  the  pleader.  Stapper  y.  Wolter 
(Tex.)  85  S.  W.  850,  851. 

Am  compel 

Where,  in  an  action  for  injuries  to  a 
servant  while  painting  a  roof,  the  court  in- 
structed the  Jury  that  if  the  master  was  guU- 
ty  of  negligence  "in  requiring  plaintiff  to  go 
upon  said  ladders  on  the  roof,"  etc.,  and 
there  was  evidence  that  plaintiff  was  told 
to  go  upon  the  roof,  etc.,  but  there  was 
nothing  to  show  that  he  was  compelled  to  do 
so,  the  word  "requiring"  was  used  by  the 
court  in  the  sense  of  "directed,"  and  could 
hot  have  mislead  the  Jury.  Planters*  Gin 
Co.  V.  Washington  (Tex.)  132  S.  W.  880,  881. 

An  demand  or  reqvest 

A  contract  for  the  sale  ot  stone  for  the 
construction  of  a  building  according  to  spe- 
cifications, which  provides  that  the  stone 
shall  be  delivered  in  such  quantities  as  may 
be  required,  not  to  exceed  a  specified  quanti- 
ty per  day,  and  that  the  seller  shall  continue 
the  delivery  of  stone  in  the  quantities  re- 
quired, executed  on  the  theory  that  the  sel- 
ler should  prepare  the  stone  at  his  quarry 
and  deliver  it  in  varying  dimensions,  does 
not  require  the  seller  to  deliver  any  stone 
except  on  demand  speclf^'ing  quantities  and 
dimensions;  the  word  ''"require"  according  to 
lexicographers  and  in  common  parlance  mean- 
ing demand,  or  to  ask  as  of  right  and  by 
authority.  Duhamel  v.  Port  Angeles  Stone 
Co.,  109  Pac.  597,  599,  59  Wash.  171,  Ann. 
Cas.  1912A,  1229. 

A  party  contracted  to  furnish  all  kinds 
of  nuts  and  bolts  and  wrought-iron  material 
in  constructing  a  large  building  covering  22 
acres,  the  contractor  to  furnish  lists  of  "ma- 
terial required  at  least  thirty  days  prior  to 
tlie  time"  they  required  it.  Held  that,  ac- 
cording to  the  reasonable  intention  of  the 
parties  and  the  natural  meaning  of  the  word 
"require,"  which  imports  a  demand  or  re- 
quest made  authoritatively,  the  contract  must 
be  held  to  provide  that  the  materialmen 
should  have  30  days  in  which  to  manufacture 
or  provide  the  materials  prior  to  the  time 
they  should  be  needed,  rather  than  that  the 
submitting  of  a  list  should  of  itself  require 
the  delivery  of  the  articles  within  30  days, 
so  that  a  failure  to  deliver  within  30  days 
articles  specified  in  a  list  submitted  at  the 
beginning  of  the  work,  which  covered  two- 
thirds  of  all  the  material,  was  not  a  breach. 
Moran  Bolt  &  Nut  Mfg.  Co.  y.  Caldwell,  144 
S.  W.  472,  474,  240  Mo.  858. 


The  word  "requires,"  as  used  in  Rem.  Se 
Bal.  Code,  §  4003,  providing  that  no  sheriff^ 
deputy  sheriff,  or  coroner  shall  be  liable  for 
neglecting  or  refusing  to  serve  any  dvil  pro- 
cess unless  his  legal  fees  and  indemnity 
bond,  if  he  "requires"  one,  are' first  tendered 
to  him,  is  equal  to  "demand,"  and  a  levying 
ofilcer  has  the  unqualified  right  to  require  an 
indemnifying  bond  in  all  cases  where  he  is 
requested  to  seize  and  take  into  his  posses- 
sion personal  property  under  a  process  plac- 
ed in  his  hands  for  service.  C!anfleld-Caul- 
kins  Implement  C^.  v.  Cowden,  127  Pac  216, 
70  Wash.  587. 

A  contract  for  the  purchase  of  stone  pro- 
vided that  the  vendor  should  furnish  to  the 
purchaser  not  less  than  5,000  and  no  more 
than  8,000  cubic  yards  of  stone,  and  that* 
if  more  than  5,(>00  were  required,  three 
weeks'  notice  should  be  given  for  the  extra 
amount.  The  vendor  sued  for  a  breach  of 
contract  before  5,000  yards  had  been  deliv- 
ered. Held,  that  he  could  only  recover  dam- 
ages for  the  difference  between  the  stone 
furnished  and  the  5,000  yards  referred  to  in 
the  contract,  there  being  no  agreement  that 
he  should  furnish  the  stone  for  any  partic- 
ular work,  or  for  use  in  any  particular 
place,  nor  allowing  the  vendor  to  furnish 
more  than  5,000  yards  without  notice  from 
the  purchaser  that  more  was  required;  the 
word  "required"  referring  to  the  notice  of 
requirement  and  not  the  necessity  of  having 
more  stone  to  complete  the  job.  Ready  v. 
J.  L.  Fulton  Co.,  72  N.  E.  317,  319,  179  N. 
Y.  399. 

In  a  fire  policy  making  the  loss  payable 
60  days  after  its  ascertainment,  including  an 
award  by  appraisers  when  appraisal  has 
been  required,  the  word  "required"  implies 
more  than  the  existence  of  some  fact  making 
a  thing  necessary,  and  includes  a  request  or 
demand  as  an  element  of  the  necessity. 
American  Ins.  Co.  of  Newark,  N.  J.,  v.  Rod- 
enhouse,  128  Pac.  502,  504,  30  Okl.  211. 

The  word  "required,"  as  used  in  a  policy 
of  fire  insurance,  providing  that  no  loss 
therein  shall  become  payable  until  60  days 
after  the  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  "herein  requir- 
ed" have  been  received  by  the  company,  in- 
cluding the  award  by  appraisal  when  ap- 
praisal has  been  "required,"  may  mean  not 
only  "requested,"  or  "demanded,"  but  "made 
necessary,"  or  "made  an  essential  condition," 
as  the  term  is  defined  in  the  Century  Diction- 
ary. Graham  v.  German  American  Ins.  Co., 
79  N.  E.  931,  933.  75  Ohio  St.  374,  15  L.  R.  A. 
(N.  8.)  1055,  9  Ann.  Cas.  79. 

Rev.  St  1899,  !  8822,  providing  that  the 
owner,  etc.,  of  any  mine  shall  keep  a  sufll- 
cient  supply  of  timber,  when  required,  to 
be  used  as  props  so  that  the  workmen  may 
at  all  times  be  able  to  properly  secure  the 
workings  from  caving  in,  and  it  shall  be 
the  duty  of  the  owner,  etc.,  to  send  down 
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props  when  reqnired,  means  that  the  mining 
comi)any  shall  keep  on  hand  a  sufficient  sup- 
ply of  props  60  that,  when  a  miner  requests 
them,  it  shall  send  them  down  without  un- 
necessary delay  to  enable  him  to  prop  his 
room;  and  the  word  "required**  does  not 
mean  when  needed,  so  as  to  Impose  upon  the 
master  the  duty  of  sending  down  the  timbers 
without  any  demand  or  request  from  the 
employ 6.  Wojtylak  v,  Kansas  &  T.  Coal  Co., 
87  S.  W.  506,  517,  188  Mo.  260;  McKlnnon  v. 
Western  Coal  &  Mining  Co.,  96  S.  W.  485, 
488,  120  Mo.  App.  148. 

St  1895,  p.  278,  c.  207,  prorides  that  for 
each  day's  actual  attendance  when  legally 
"required*'  to  attend  on  the  superior  court 
witnesses  shall  be  entitled  per  day  to  $2  in 
cl^il  cases,  and  may  demand  the  payment  of 
their  mileage  and  fees  for  one  day  in  advance, 
and,  when  so  demanded,  shall  not  be  compel- 
led to  attend  unless  the  sum  shall  have  been 
paid,  and  Code  Civ.  Proe:  I  1985,  declares 
that  a  subpoena  is  a  process  by  which  the  atr 
tendance  of  a  witness  is  required.  Held,  that 
the  word  ••required,**  was  synonymous  with 
"requested,**  meaning  merely  to  give  notice, 
and  since  the  party  making  a  request  for  the 
attendance  of  a  witness  is  liable  for  the  stat- 
utory fee,  in  case  the  witness  attends,  such 
party  may  tax  costs  for  such  attendance, 
though  the  witness  was  not  subpoenaed.  Lin- 
f  orth  V.  San  Francisco  Gas  &  Electric  Co.,  99 
Pac.  716,  718,  9  Cal.  App.  434. 

Discretion  Implied 

The  word  "required,**  as  used  In  Acts  Md. 
1898,  c  123,  i  758,  by  which  the  police  com- 
missioners are  "required'*  to  make  a  detail  of 
policemen  for  park  service,  is  directory  mere- 
ly, and  does  not  create  an  imperative  abso- 
lute duty,  admitting  of  no  discretion.  Up- 
shur v.  City  of  Baltimore,  51  AtL  953,  958,  94 
Md.  743. 

The  word  "required,**  as  used  in  an  act 
providing  that  the  municipal  authorities  in 
cities  of  5,000  Inbabltants  or  more  are  "here- 
by authorized,  empowered,  and  'required*  '*  to 
adopt  such  ordinances  as  would  be  necessary 
to  prevent  stock  running  at  large,  is  equiva- 
lent to  "commanded,**  and  is  mandatory  on 
the  municipal  authorities  of  the  cities  and 
towns  to  which  It  applies-.  There  is  no  dis- 
cretion left  with  those  governing  bodies  as 
to  the  passage  of  such  ordinances,  and,  with- 
out a  violation  of  municipal  duty,  they  can- 
not forego  the  discharge  of  the  obligation. 
The  duty  is  entir^y  ministerial,  and  manda- 
mus is  the  proper  remedy  to  compel  adoption 
of  such  ordinances.  Huey  v.  Waldrop,  37 
South.  380,  381,  141  Ala.  318. 

When,  after  the  filing  of  a  libel  against 
a  vessel  and  giving  the  stipulation  to  answer 
judgment,  the  claimant  and  owner  of  the  ves- 
sel dies,  and  the  answer  is  put  in  by  the  ad- 
ministrator of  his  estate,  the  rule  with  re- 
gard to  exclusion  of  parties  in  interest  (U.  S. 
Rev.  St  i  858,  which  contains  an  exception 


in  favor  of  parties  called  to  testify  to  trans- 
actions with  the  deoeased  by  the  opposite 
party  or  "required"  to  testify  thereto  by  the 
court)  applies  as  if  the  case  were  an  ordi- 
nary common-law  action  brought  against  the 
administrator;  and  in  such  case  the  surviv- 
ing party  is  not  entitled,  as  a  matter  of  right, 
to  testify  as  to  transactions  with  the  deceas- 
ed; but,  when  the  court  can  see  that  justice 
demands  that  he  should  be  sworn;  it  is  with- 
in its  discretion  to  permit  his  testimony  to  be 
given.    The  Poland,  19  Fed.  Cas.  908,  909. 

As  fairly  reasonably  required 

The  word  "require,**  as  used  in  the  phrase 
"such  as  the  said  party  of  the  second  part 
may  require  for  its  own  purposes,"  etc.,  In  a 
municipal  electric  lighting  contract,  refers  to 
such  a  reasonable  amount  as  the  reasonable 
exigencies  of  the  municipal  service  might  call 
for.  Albany  Power  &  Mfg.  Co.  v.  City  of  Al- 
bany, 65  S.  E.  886,  890, 133  Ga.  375. 

A  contract  between  a  promoter  of  a  pro- 
posed railroad  and  certain  subscribers  provid- 
ed that  the  promoter  would  .cause  the  rail- 
road company  to  be  organized,  and  that  the 
company  •  would  build  a  line  to  A^  where  it 
would  connect-  with  two  specified  railroads. 
The  subscribers  agreed  to  procure  a  right  of 
way,  depot  grounds,  etc.,  at  their  expense, 
according  to  a  proposition  of  a  general  so- 
licitor attached  to  the  contract,  and  which 
contained  a  provision  to  "give  the  company 
whatever  right  of  way,  depot  grounds,  etc., 
it  may  'require'  at  A.*'  Held,  in  view  of  the 
object  to  be  attained — ^the  connection  with 
the  other  railroads — all  that  the  company 
could  "require"  of  the  subscribers  were  right 
of  way,  depot  grounds,  etc.,  reasonably  neces- 
sary to  accomplish  the  connection,  and  It  was 
not  entitled  to  a  right  of  way  through  the 
town  bej'ond  the  point  of  connection  required 
by  the  road  for  an  ultimate  extension  in  that 
direction.  Boyce  v.  Stringfellow,  114  S.  W. 
652,  654,  52  Tex.  Civ.  App.  504. 

Xtttentlon  to  allow  no  fee  Indieated 

The  word  "required,**  as  used  in  Laws 
1891,  p.  126,  c.  109,  authorizing  the  issuance 
of  child  labor  permits  by  the  county  Judge, 
and  providing  that  "no  charge  or  fee  shall 
be  required"  by  him,  indicates  a  legislative 
intent  to  make  such  permits  free  to  the  ap- 
plicants, and  the  statut^e  does  not  prevent  him 
from  recovering  from  the  county  the  per  diem 
compensation  allowed  by  St  1898,  S  2454^  as 
amended  by  I<aws  1903,  p.  81,  c.  45,  as  for 
the  time  actually  engaged  in  matters  not  ap- 
pertaining to  probate  business,  and  as  Laws 
1895^  p.  493,  c.  249,  conferring  civil  Jurisdic- 
tion on  the  county  Judge  of  Lincoln  county, 
saves  him  the  right  to  the  per  diem  compen- 
sation allowed  by  section  2454,  be  is  entitled 
to  such  compensation  from  the  county  for 
time  actually  engaged  in  passing  on  applica- 
tions for  such  permits.  Hoffman  v.  Lincoln 
County,  118  N.  W.  850,  852,  137  Wis.  363. 
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As  neoMvarj 

Tbe  word  "necessary"  or  "requlrecl,'*  as 
used  in  connection  with  expenses  of  the  gov- 
ernment, does  not  mean  those  expenses  which 
are  absolutely  indispensable  and  without 
which  government  could  not  be  maintained, 
but  it  Imports  no  more  than  that  one  thing 
is  convenient  or  essential  to  another,  and  the 
choice  of  what  may  be  so  convenient,'  useful, 
or  essential  is  necessarily  left  to  the  Legisla- 
ture and  cannot  be  reviewed  by  the  courts. 
State  ex  rel.  Luoero  v.  Marron,  128  Pac.  485, 
490,  17  N;  M.  304. 

The  word  "required,"  as  used  in  Ky.  St 
1903,  i  1321,  providing  a  penalty  for  Sabbath 
working,  except  "work  required"  in  main- 
taining or  operating  railroads,  etc.,  means 
that  which  is  necessary,  and  does  not  refer 
to  work  which  may  as  well  be  done  on  other 
days.  Commonwealth  v.  Chesapeake  &  O.  R. 
Co.,  108  S.  W.  851,  852,  128  Ky.  542. 

Where  a  will  provides  that  the  widow 
may  draw  from  the  estate  all  the  money  re- 
quired for  her  support  and  maintenance,  the 
word  "require"  does  not  mean  an  amount 
needed  or  necessary  for  such  purpose,  but  in- 
cludes such  sums  as  she  may  wish  to  use  for 
such  purpose.  Blair  v.  Blair,  108  Pac.  827, 
828,  82  Kan.  464. 

A  request  for  bids  for  coal  for  a  dty 
asked  for  coal  to  be  delivered  "as  needed" 
and  also  as  fast  as  "required."  The  bids  of- 
fered to  deliver  at  such  times  and  in  such 
quantities  as  the  city  might  direct,  and  the 
body  of  the  contract  stated  In  one  place  that 
the  coal  should  be  delivered  promptly  "as  or- 
dered," and  tn  another,  that  on  failure  to 
make  delivery  "as  ordered,"  the  dty  might  ei- 
ther ^forfeit  the  contract  or  buy  coal  at  the 
contractor's  expense  in  the  open  market 
Held,  that  the  words  "order"  and  "direct" 
should  be  construed  as  synouyraous  with  the 
word  "require,"  and  that  the  word  "require" 
was  used  as  the  substantial  equivalent  of 
"need."  McLean  County  Coal  Co.  v.  City  of 
Bloomington,  84  N.  £.  €24,  627,  2U  IlL  90. 

Where  a  contract  for  the  sale  of  coal  re- 
quires the  sellers  to  deliver  as  "required," 
and  the  parties  construe  it  as  meaning  that 
it  is  to  be  delivered  as  "needed,"  such  con- 
struction will  be  adopted  in  litigation  as  to 
the  meaning.  W.  H.  Purcell  Co.  v.  Sage,  65 
N.  E.  723,  725,  200  111.  342. 

The  word  "required,"  as  used  In  the  pro- 
vision of  the  Constitution,  as  to  appropria- 
tions for  expenses  required  by  law,  moans  "to 
have  need  or  necessity  for."  State  ex  rel. 
Lucero  v.  Marron,  128  Pac.  485,  490,  17  N. 
M.  304. 

Prohibit  equivalent    . 

The  mandate  of  New  York  Laws  1897,  c. 
415,  I  110,  providing  that  no  employ^  shall 
be  "required  or  permitted"  to  work  in  a  bak- 
ery more  than  60  hours  in  any  one  week,  is 
the  .sabstanti^a  equivalent  of, an  enactment 


that  "no  employ^  shall  contract  or  agree  to 
work"  more  than  10  hours  per  day;  there  be- 
ing no  real  distinction  between  the  words  "re- 
quire" and  "permit."  The  law  is  unconsti- 
tutional as  interfering  with  freedom  of  con- 
tract Lochner  v.  New  York,  25  Sup.  Ct  539* 
541,  198  U.  S.  45,  49  L.  Ed.  937,  3  Ann.  Caa. 
1133. 

Reoord  or  registry  as  required  hy  law 

A  state  statute,  which  "requires"  a  con- 
veyance or  transfer  to  be  recorded  in  order  to 
be  effectual  against  any  class  or  classes  of 
persons,  is  a  law  by  which  such  recording  is 
"required,"  within  the  meaning  of  Bankr. 
Act  July  1,  1898,  c.  541,  §  60a,  30  Stat  562, 
as  amended  by  Act  Feb.  5,  1903,  c  487,  I  13, 
32  Stat  799,  which  defines  preference  giv^i 
by  a  debtor  within  four  months  prior  to  his 
bankruptcy,  and  provides  that,  ''where  the 
preference  consists  in  a  transfer,  su<di  period 
of  four  months  shall  not  expire  until  four 
months  after  the  date  of  the  recording  or  reg- 
istering of  the  transfer,  tf  by  law  such  re- 
cording or  registering  is  "required."  Looser 
v.  Savings  Deposit  Bank  A  Trust  Co.,  148 
Fed.  975,  979,  78  C.  O.  A.  697, 18  L.  R.  A.  (N. 
S.)  1283.  Contra,  In  re  Chad>^vlck,  140  Fed. 
674,  678.  Ta  this  provision  of  the  Bankrupt- 
cy Act  the  word  "rsquired"  has  reference  to 
the  character  at  the  instrument  of  transfer 
required  to  be  recorded  by  the  state  law, 
rather  than  to  the  particular  individuals  who 
by  reason  of  adventitious  circumstances  may 
or  may  not  be  affected  by  an  unrecorded  in- 
strument. The  purpose  and  effect  of  such 
amendment  was  to  change  the  rule  applied  to 
the  original  and  prior  acts,  under  which,  not 
only  the  requirement  of  recording,  but  the  ef- 
fect of  a  failure  to  record  were  controlled  by 
the  state  law,  by  making  Instruments  o£ 
transfer  required  by  the  state  law  to  be  re- 
corded, in  the  sense  in  which  such  phrase 
is  ordinarily  used,  speak  from  the  date  of  re- 
cording, and  not  the  date  of  execution,  upon 
the  question  of  voidable  preferences.  First 
Nat  Bank  v.  Connett,  142  Fed.  33,  36,  73  O. 
C.  A.  219,  5  L.  R  A.  (N.  S.)  148.  The  word 
"required,"  found  in  the  phrase,  **the  record- 
ing or  registering  of  the  transfer,  if  by  law- 
such  recording  or  registering  is  required,"  of 
the  amendment  of  section  60a,  Bankruptcy 
Act,  has  reference  to  the  character  of  the  in- 
strument of  transfer  required  to  be  recorded 
by  the  state  law  rather  than  to  the  particu- 
lar individuals  who,  by  reason  of  adventi- 
tious circumstances,  may  or  may  not  be  affect- 
ed by  an  unrecorded  agreement  In  re  Rey- 
nolds, 153  Fed.  295,  300.  By  the  Ohio  statute, 
providing  that  unrecorded  deeds,  as  to  bona 
fide  purchasers  for  value  without  knowledge, 
are  void,  record  of  deed  ia  "required,"  with- 
in this  provision  of  the  Bankruptcy  Act  Ra- 
gan  V.  Donovan,  189  Fed.  138,  144.  And  so, 
by  the  Nebraska  statute,  providing  that  every 
duattel  mortgage  not  accompanied  by  immedi- 
ate delivery,  and  followed  by  continued 
changQ  of  poasessi<mt  sliall  be  absolutely  void 
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as  against  the  creditors  of  the  inortfr&^or, 
and  as  against  sub^nent  purchasers  and 
mortgagees  in  good  faith,  "uqless  it  or  a  copy 
is  filed  with  the  county  clerl:  for  registration, 
the  registration  of  a  mortgage  is  "reQuired," 
within  the  Bankruptcy  Act  Mattley  v.  Gies- 
ler,  187  Fed.  970,  972, 110  O.  C.  A.  90.  Under 
this  provision  of  the  Bankruptcy  Act,  a  mort- 
gage of  property  in  New  York,  which  is  not 
required  by  the  laws  of  the  state  to  be  re- 
corded to  be  valid,  except  as  against  subse- 
quent purchasers  or  mortgagees  in  good  faith, 
for  value,  takes  effect,  for  the  purpose  of 
computing  the  four  months'  period,  at  once 
on  its  execution,  without  reference  to  its  re- 
cord ing,  and,  if  executed  more  than  four 
months  prior  to  the  bankruptcy  of  the 
mortgagor,  does  not  constitute  a  pref- 
erence, and  creates  a  valid  lien,  in  the 
absence  of  proof  that  it  was  withheld  from 
record  pursuant  to  agreement  for  the  purpose 
of  defeating  the  provisions  of  the  bankruptcy 
law,  or  that  other  persons  were  thereby  In- 
duced to  extend  credit  to  the  mortgagor  or 
forego  their  legal  rights.  The  word  "requir- 
ed," in  this  provision,  does  not  mean  tlie  same 
as  "permitted,"  or  the  same  as  the  words  "re- 
quired in  any  case,,  or  for  any  purpose."  In 
re  Hunt,  139  Fed.  283,  286. 

8er¥ice  vequlrinir  presence 

A  yard  foreman  of  a  railway  company, 
in  the  discharge  of  whose  duties  it  was  cus- 
tomary and  necessary  for  him  to  ride  on  a 
yard  engine,  and  whose  position  on  the  step 
of  the  engine,  at  the  time  he  was  thrown 
therefrom,  was  the  usual  and  proper  place 
for  him  to  be,  is  an  employ^  engaged  in  serv- 
ice "requiring**  his  presence  on  an  engine, 
within  Const  {  162  (Va.  Code  1904,  p.  ccllx), 
abolishing,  as  to  such  an  employ^,  the  doc- 
trine of  fellow  servant,  so  far  as  it  affects 
the  employer's  liability  for  injuries  to  the  em- 
ploy4  resulting  from  another  employe's  acts 
or  omissions,  and  authorizing  a  recovery  for 
injury  due  to  the  act  or  omission  of  a  co- 
employ6  in  another  department  or  in  charge 
of  a  switch,  signal  point,  or  engine;  that 
section  not  being  limited  to  an  employ^  actu- 
ally engaged  in  the  operation  of  the  engine, 
but  extending  to  others  present  in  the  rea- 
sonable and  proper  discharge  of  their  duties. 
Southern  Ry.  Co.  v.  Smith,  59  S.  B.  872,  373, 
107  Va.  553. 

REQUIRED  BT  I«AW 

See  Business  Required  by  Law. 
See,  also,  Law. 

The  expression  "required  by  law,"  em- 
ployed in  a  statute,  refers  to  statutory  law. 
People  Y.  Kiiapp,  132  N.  Y.  Supp.  747,  750, 
147  App.  Div.  436. 

In  Ky.  St.  §  3006,  as  amended  and  re- 
enacted  by  Acts  1910,  c.  107,  providing  that 
when,  in  any  city  of  the  second  class  having 
a  street  railway,  the  railway  company  is  re- 
<tulred  t>y  law  or  its  franchise,  or  by  any  con- 


tract with  the  city,  to  pave  any  part  of'  a 
street  or  alley,  the  cost  shall  te  assesMI 
against  the  company,  the  term  "required  by 
law"  ai^lies  where  the  general  council  passes 
an  ordinance  making  the  requirement,  and 
such  a  requirement  by  ordinance  is  author- 
ized by  the  act.  City  of  Newport  r.  Silva, 
137  8.  W.  646,  649,  144  Ky.  460. 

BEQUIBEIBCENT 

The  word  ''requirements,''  as  used  in  a 
policy  of  fire  Insurance  providing  that  no  ae- 
tion  should  foe  maintained  on  the  policy  "un- 
til after  fall  compliance  by  the  insured  with 
all  the  foregoing  'requirements/  "  may  mean 
"essential  conditions'*  or  "tMogs  made  aecea- 
sary,*'  according  to  the  d^flnltloiiof  thewoBd 
in  the  Century  Dictionary.  Graham  v.  Ger- 
man American  Ins.  Co.,  79  N.  E.  932,  933,  75 
Ohio  St  374, 15  L.  R.  A.  (N.  S.)  1056,  9  Ann. 
Cas.  79* 

Where  a  party  agrees  to  purchase  cer- 
tain goods  for  his  "requirements,"  he  there- 
by contracts  to  pnrchase  what  he  shall  need 
in  the  regular  course  of  his  business,  and  not 
merely  what  he  may  choose  to  order.  Rus- 
sell, Burdsall  &  Ward  v.  Kxcelsior  Stove  & 
Mfg.  Co.,  120  111.  App.  ^3,  83. 

The  words  "requirements  of  this  sec- 
tion,'* in  Local  Improvement  Act,  |  41  (Hurd*s 
Rev.  St  1903,  e.  24,  §  547),  requMug  the  fil- 
ing, bQfo|]e  final  hearing  of  the  correctness  of 
assessments  for  a  local  improvement,  of  an 
affidavit  "showing  a  compliance  with  the  re- 
quirements of  this  section,"  refer  only  to  the 
giving  of  the  notices  provided  for  In  the  sec- 
tion; and  an  affidavit  in  the  language  of 
the  section,  made  by  the  proper  person,  is 
sufficient,  though  it  does  not  show  a  compli- 
ance with  sections  89  and  40  of  the  act 
<Hurd*s  Rev.  St.  1903,  c.  24,  f|  545,  546). 
Howe  V.  City  of  Chicago,  79  N.  B.  421,  422, 
224  III.  95. 

The  statute  of  Nebraska  (Oomp.  St  1909, 
c.  82,  S  3617)  providing  that  every  chattel 
mortgage  not  accompanied  by  immediate  de- 
livery and  followed  by  continued  change  of 
possession  "shall  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in 
good  faith,**  unless  it  or  a  copy  is  filed  with 
the  county  clerk  for  registration,  Is  a  "re- 
quirement of  registration,*'  within  the  mean- 
ing of  Bankr.  Act  July  1,  1898,  c.  541,  f  60a, 
30  Stat.  562,  as  amended  by  Act  Feb.  5,  1903, 
c.  487,  i  13,  32  Stat  799.  Mattley  v.  Glesler, 
187  Fed.  970,  972,  110  0.  0.  A.  90. 

REQUISITE 

REQUISITE  BOND 

The  "requisite  bond,**  named  In  Rev.  St 
e.  6,  §  125,  is  not  such  a  bond  as  the  asses- 
sors may  require,  but  is  such  as  is  required 
by  section  128,  providing  that  the  assessor 
shall  require  the  constable  or  collector  to 
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give  bond  for  the  faithful  dlsoharge  of  his 
duty  to  the  residenta  of  the  town,  with  such 
sureties  as  the  municipal  officers  apiMrove. 
Smith  y.  Randlette»  56  AU.  1S&,  200,  93  Me. 
86« 

REQUISITE  MAJORITT 

As  used  in  a  constitutional  provision 
that,  whenever  the  requisite  majority  of  the 
Judges  of  the  Supreme  Court  of  Appeals  sit- 
ting are  unable  to  agree  upon  a  decision,  the 
case  shall  be  reheard  by  a  full  bench,  the 
words  "requisite  majority'*  means  that  the 
assent  of  at  least  three  of  the  Judges  shall 
be  required  to  determine  that  any  law  is  or 
is  not  repugnant  to  the  Constitution.  Funk- 
houser  v.  Spahr,  46  S.  B.  378,  379,  102  Va. 
306. 

REQUISITE  NOTICE 

The  term  "requisite  notice,"  in  a  statute 
authorizing  a  notary  to  give  requisite  notice 
or  notices  on  protest  of  notes,  means  that 
he  should  give  such  notice  or  notices  as  are 
necessary  to  charge  all  the  parties  who  are 
sought  to  be  niade  liable  on  the  paper  and 
whosiB  liability  is  dependent  upon  notice. 
Bowling  V.  Arthur,  84  Miss.  41,  54. 

RES 

RE8  AD^UDICATA 

See,  also,  Final  Decree  or  Judgment; 
Former  Adjudication;  Law  of  the 
Case;   Matter  In  Issue. 

"Bes  Judicata"  is  a  thing  adjudged. 
First  Nat  Bank  of  Covington  v.  City  of  Cov- 
ington, 129  Fed.  792,  794. 

The  rule  of  "res  Judicata*'  is  based  upon 
the  idto  that  t^re  should  be  an  end  of  liti- 
gation, as  well  as  upon  the  maxim  that  one 
should  not  be  twice  vexed  for  the  same  cause. 
Ludwick  V.  Penny,  73  S.  B.  228,  231, 158  N.  C. 
104. 

The  doctrine  of  "res  Judicata"  Is  not  a 
mere  rule  of  procedure,  but  a  rule  of  Justice 
unlimited  in  operation,  which  must  be  en- 
forced whenever  its  enforcement  is  necessary 
for  the  protection  of  rights  and  preservation 
of  the  repose  of  society,  based  upon  the 
grounds  that  there  should  be  an  end  to  liti- 
gation, and  that  a  person  should  not  be  twice 
vexed  for  the  same  cause.  In  re  Walsh's  Es- 
tate, 74  Att.  563,  565,  80  N.  J.  £q.  565. 

The  doctrine  of  "res  Judicata"  is  that  a 
question  once  determined  by  a  Judgment  on 
the  merits  is  forever  settled  so  far  as  the  liti- 
gants and  those  in  privity  with  them  are  con- 
cerned. HerpoLsheimer  v.  Acme  Ilar^'ester 
Co.,  119  N.  W.  30,  32,  83  Neb.  53. 

The  term  "res  Judicata"  means  that  a 
question  which  is  once  decided  is,  in  the  ab- 
sence of  fraud,  collusion,  or  review,  finally 
decided  as  between  the  parties  to  the  action 
.and  their  privies.    State  ex  reL  Forgu««  v. 


Superior  Court  of  Lewis  County,  127  Pac. 
313,  315,  70  Wash.  670. 

'*The  doctrine  of  *res  adjudlcata,*  or  es- 
toppel 'by  reason  of  a  former  Judgment,  rests 
upon  the  principal  that  a  cause  of  action 
which  has  been  once  determined  upon  its 
merits  by  a  competent  tribunal,  between  par- 
ties over  whom  that  tribunal  had  jurisdic- 
tion, cannot  afterward  be  litigated  by  them 
in  another  proceeding,  either  in  the  same  or  a 
different  tribunal,  and  it  is  immaterial  wheth- 
er such  cause  of  action  is  of  equitable  or  of 
legal  cognizance,  or  whether  the  Judgment 
was  given  in  a  common-law  court  or  was  ren- 
dered by  a  court  of  equity.  •  •  ♦  But,  if 
the  Judgment  in  either  tribunal  is  rendered 
for  a  reason  or  upon  a  ground  not  involving 
the  merits  of  the  controversy,  no  such  effect 
can  result"  Shively  v.  Eureka  Tellurium 
Gold  Min.  Co.,  89  Pac.  1073,  1075.  5  Cal.  App. 
236  (quoting  City  of  Oakland  v.  Oakland  Wa- 
ter Front  Co.,  50  Pac.  277,  118  Cal.  160,  and 
citing  Pyle  v.  Piercy,  55  Pac.  141,  122  Cal. 
383 ;  South  San  Bernardino  Land  &  Improve- 
ment Co.  V.  South  San  Bernardino  Nat.  Bank, 
59  Pac.  699, 127  Cal.  245;  Beronlo  v.  Ventura 
County  Lumber  Co.,  61  Pac.  958, 129  Cal.  232, 
79  Am,  St  Rep.  118;  Freeman  v.  Barnum, 
63  Pac.  691, 131  Cal.  387,  82  Am.  St.  Rep.  355 ; 
Moore  v.  Russell,  65  Pac.  634,  133  Cal.  297, 
86  Am.  St  Rep.  166). 

The  well-nigh  universal  rule  is  that  the 
Judgment  of  a  court  of  competent  Jurisdic- 
tion, whether  it  be  a  court  of  record  or  not, 
upon  a  point  litigated  between  the  parties,  Is 
conclusive  in  all  subsequent  controversies  di- 
rectly Involving  the  same  qtiestlon.'  It  makes 
no  difference  whether  that  adjudication  was 
in  a  proceeding  according  to  the  course  of 
the  common  law,  or  summary  in  its  charac- 
ter. It  is  quite  enough  that  the  question  in 
controversy  was  submitted  to  a  Judicial  offi- 
cer, to  be  determined  in  a  Judicial  way;  that 
the  parties  and  their  proofs  were  heard,  and 
their  rights  settled  by  a  Judicial  determina- 
tion. State  V.  Corron,  62.  Atl.  1044,  1051,  73 
N.  H.  434,  6  Ann.  Cas.  486  (quoting  and  adopt- 
ing definition  in  Marsteller  v.  Marsteller,  19 
Atl.  344,  132  Pac.  517,  19  Am.  St  Rep.  604). 

There  are  two  deductions  that  may  be 
made  as  to  the  nile  of  "res  Judicata"  from 
the  cases:  First,  that  the  Judgment  of  a 
court  of  concurrent  Jurisdiction  directly  upon 
the  point  is,  as  a  plea,  a  bar,  or  as  evidence, 
conclusive  between  the  same  parties,  upon 
the  same  matter,  directly  in  question  in  an- 
other court;  secondly,  that  the  Judgment  of 
a  court  of  exclusive  Jurisdiction  directly  up- 
on the  point  is,  in  like  manner,  conclusive 
upon  the  same  matter  between  the  same  par- 
ties, coming  incidentally  in  question  In  anoth- 
er court  for  a  different  purpose,  but  neither 
the  Judgment  of  a  concurrent  or  exclusive  Ju- 
risdiction is  evidence  of  any  matter  which 
came  collaterally  in  question,  though  within 
their  Jurisdiction,  nor  of  any  matter  incident- 
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ally  Qognisable,  nor  of  any  matter  to  be  infer- 
red by  argament  from  the  judgment  Baum- 
boff  v.  St  Louifi  &  K.  R.  Co.,  104  S.  W<  5, 
10,  205  Mo.  248,  120  Am.  St  Rep.  745. 

•*When  a  tribnnal  having  Jurisdiction 
of  the  subject-matter  and  the  parties  has 
once  decided  a  question.  It  Is  'res  adjudicata' 
between  those  parties  and  cannot  be  relltigat- 
ed  in  an  original  proceeding  before  another 
tribunal."  State  ex  rel.  Roberts  v.  Law- 
rence, 92  Pac.  1131,  1133,  76  Kan.  940  (quot- 
ing and  adopting  definition  In  Norton  y.  Gra- 
ham, 7  Kan.  166  [syl.  2]). 

The  term  "res  adjudicata"  signifies  that 
a  Judgment  Is  final  and  conclusive  between 
the  parties  when  rendered  on  a  verdict  on 
the  merits,  not  only  ad  to  the  facts  actually 
litigated  and  decided,  but  upon  all  facts 
which  were  necessarily  Involved  In  the  is- 
sue. Nelson  Bennet  Co.  v.  Twin  Falls  Land 
&  Water  Co,,  92  Pac.  980,  987,  13-  Idaho,  767 
(citing  Cummlngs  v.  McGehee,  9  Fort.  [Ala.] 
349). 

"The  doctrine  of  'res  adjudicata,'  which 
accords  with  substantial  Justicei  forbids  the 
bringing  of  several  vexatious  lawsuits  upon 
issues  which  might  have  been  litigated  in  a 
single  one.  ♦  •  •  The  tendency  of  courts 
is  to  require  a  party  who  brings  a  matter 
into  litigation  to  present  his  entire  <te!9e  and 
all  of  the  evidence  then  available,  and  also 
to  regard  a  Judgment  in  the  case  as  conclu- 
sive between  the  same  parties  upon  all  things 
essentially  connected  with  the  subject-matter 
of  the  litigation,  and  which  the  parties  might 
have  had  decided."  A  recovery  for  a  part 
of  goods  wrongfully  taken  is  a  bar  to  a  later 
action  between  the  same  parties  to  recover 
for  the  remainder  of  the  same  stock  of  goods, 
although  taken  and  sold  under  another  at- 
tachment, which  had  been  levied  before  the 
first  action  was  brought.  Burdge  v.  Kelch- 
ner,  66  Kan.  642,  72  Pac.  232,  233  (citing  and 
adopting  Bolen  Coal  Co.  v.  Whlttaker  Brick 
Co.,  35  Pac.  810,  52  Kan.  747;  Whltaker  v. 
Hawley,  1  Pac.  508,  30  Kan.  317;  Holslngton, 
Sheriff,  V.  Brakey,  3  Pac.  353,  31  Kan.  560 ; 
Wichita  &  W.  B.  Co.  v.  Beebe,  18  Pac.  502, 
39  Kan.  465 ;  Shepard  v.  Stockham,  25  Pac. 
559,  45  Kan.  244;  Ellis  v.  Crowl,  26  Pac. 
454,  46  Kan.  100). 

If  a  trial  court  had  Jurisdiction  of  the 
subject-matter  and  the  parties  to  a  suit,  its 
decree,  even  If  erroneous,  Is  binding  alike 
uiwn  all  of  them.  "In  the  application  of 
the  principle  of  *res  Judicata,*  there  is  no 
difference  between  courts  of  law  and  courts 
of  equity.  When  an  Issue  of  fact  or  of  law 
has  been  adjudicated  upon  the  merits  In  ei- 
ther tribunal  it  cannot  be  again  Utigated  in 
another."  The  foreclosure  of  a  mortgage 
for  the  interest  only  on  the  principal  debt 
secured  thereby,  where  the  whole  debt,  both 
principal  and  intei^est,  Is  due  and  payable  at 
the  time  of  such  foreclosure,  ordinarily  ex- 
hausts the  lien  of.  the  mortgage,  and  is  a  bar 


to  a  second  foreclosure  suit  But  wheife  (tie 
decree  in  such  former  suit  speelficftlly  pro- 
vldea  that  it  Is  subject  to  tbe  mortgage  lien 
for  the  principal  debt,  and  that  the  sale  shall 
be  made  subject  thereto  as  a  first  lien,  the 
parties  to  the  record  are  estopped, to  plead 
the  decree  as  a  bar  to  a  second  foreclosure 
to  obtain  the  payment  of  said  pj^hiclpal  sum. 
After  a  Judgment  or  decree  In  rem,  a  party 
to  the  record,  who  is  duly  served  with  pro- 
cess, and  appears  personally  there^,  Is  es- 
topped from  asserting  any  claim  or  defense 
contrary  to  the  terms  of  the  decree.  Ne- 
braska Loan  &  Trust  Co.  v.  Doman,  03  N.  W. 
1022,  10^,  4  Neb.  (Unof.)  334  (citing  and 
adopting  2  Black,  Judgm.  §{  517,  518). 

The  "right  question,  or  fact/'  vrtitch 
when  put  in  issue  and  determined,  (to  beoome 
the  subject  of  the  rule  of  **res  Judicatar' 
must  be  a  question  of  fftct  as  distinguished 
from  an  abstract  proposition  of  taw ;  and  the 
determination  must  be  with  reference  to  fiuch 
question  or  questions  of  fact  or  a  mixed 
question  of  tact  and  law  or  a  legal  di^uo- 
tipn  arising  from  a  state  of  facts  oommon 
to  both  actions;  as  for  example,  a  dedsion 
eonstrulng,  as  a  matter  of  law,  an  agreement 
is  binding  between  the  parties  and  their  priv- 
ies, where  the  same  Instriunent  is  urged  as 
a  ground  of  recovery  or  defense  in  a  subse- 
quent suit  on  a  different  cause'  of  action. 
State  ex  rel.  Kennedy- v.  Broateh,  94  N.  W. 
1016, 1020,  68  Neb.  687,  110  Am.  St.  Rep.  477. 

"A  'Judgment'  rendered  by  a  court  of 
competent  Jurisdiction,  determining  the  rights 
of  the  litlg^ants  on  a  cause  of  action  or  de- 
fense, is  an  effectual  bar  against  future  liti- 
gation over  the  same  right  determined  by 
such  Judgment"  Chicago,  B.  ft  Q;  H.  -Co.  r. 
Cass  County,  101  N.  W.  11,  12,  72  Neb'.  489, 
117  Am.  St.  Rep.  806  (quoting  and  Adopting 
definition  in  State  ex  rel.  Kennedy  v.  Broateh, 
94  N.  W.  1016,  68  Neb.  687,  110  Am.  St.  Rep. 
477). 

As  requiring  decision  on  merits 

To  constitute  "res  Judicata"  the  adju- 
dication must  be  on  the  merits.  Armstrong 
V.  County  of  Manatee,  37  South.  938,  49  Fla. 
273;  Robb  v.  New  York  &  C.  Gas  Coal  Co., 
65  Atl.  938,  940,  216  Pa.  418. 

The  doctrine  of  *'res  Judicata"  Ls  that  a 
question  once  determined  by  a  Judgment  on 
the  merits  Is  forever  settled  so  far  as  the 
litigants  and  those  In  privity  with  them  are 
concerned.  Herpolsheimer  v.  Acme  Harves- 
ter Co.,  119  N.  W.  30,  32,  83  Neb.  53. 

Where  a  so-called  Judgment  roll. of  the 
Municipal  Court  contains  no  testimony  taken 
upon  the  trial,  and  the  only  evidence  of  any 
Judgment  having  been  entered  was  a  state- 
ment: "As  the  proof  stands,  and  upon  the 
testimony  before  me,  the  plaintiff  cannot 
succeed.  Judgment  for  defendant"— the  Judg- 
ment was  not  shown  to  be  on  the  merits,  so 
as  to  be  conclusive,  since  the  only  way  It  can 
be  deitermlned  whether  or  not  a  Judgment 
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off  tbe  Municipal  Court  Is  upon  the  merits 
ts  by  an  fiispectlon  of  the  minutes  of  the  tes- 
tiiiiony  taken.  Mossier  Go.  t.  Oesarer  119  N. 
¥.  Supp;  274,  275,  65  Misc.  Rep.  40. 

'  "A  general  Judgment  or  decree  of  dis- 
missal,'  without  more,  renders  all  the  issues 
In  the  case  *res  adjudlcata'  and  constitutes 
a  bar  to  any  subsequent  suit  for  the  same 
cause  of  action.  Hence  when  a  court  dis- 
misses a  suit  upon  some  ground  which  does 
not  go  to  the  merits  of  the  cause  of  action, 
but  leaves  them  open  to  consideration  in  an- 
other court,  or  at  another  time,  or  in  another 
way,  the  decree  of  dismissal  must  expressly 
adjudge  that  it  is  rendered  for  the  specific 
reason  upon  which  it  is  based  or  must  ex- 
t)reB8ly  provide  that  it  is  made  without  prej- 
udice/' Fowler  v.  Osgood,  141  Fed.  20,  24, 
72  O.  O.  A.  270,  4  L,  R.  A.  (N.  S.)  824  (citing 
Indian  Land  St  Trust  Co.  v.  Shoenfelt,  135 
Fed.  484,  487,  68  C.  C.  A.  198;  United  States 
•V.  Pine  River  Logging  &  Improvement  Co., 
78  Fed.  319,  325,  24  C.  C.  A.  101,  107;  Speer 
V.  Board  of  Commissioners,  88  Fed.  749,  752, 
82  O.  G.  A.  101,  105 ;  Mitchell  v.  Dowell,  105 
U.  S.  430,  26  L.  Ed.  1142;  Cecil  National 
Bank  v.  Thurber,  59  Fed.  913,  914,  8  C.  C.  A. 
365,  867 ;  Russell  v.  Clark,  7  Cranch,  69,  90, 
3  L.  Ed.  271;  Hooven,  Owens  &  Rentschler 
Co.  T.  John  Featherstone's  Sons,  49  C.  C.  A. 
229,  233,  111  Fed.  81,  85;  House  v.  Mullen,  22 
Wall.  42,  46,  22  L.  Ed.  838). 

Necessary  elements 

"In  order  to  make  a  matter  'res  judica- 
ta there  must  be  the  concurrence  of  the  four 
conditions  following:  (1)  Identity  in  the 
thing  sued  for;  (2)  identity  of  the  cause  of 
action ;  (3)  Identity  of  persons  and  the  par- 
ties to  the  action;  (4)  identity  of  the  quality 
1a  the  person  for  or  against  whom  the  claim 
Is  made."  Turner  Tp.  v.  WlUiamB,  97  N.  W. 
84Z,  843,  17  S.  D.  548  (quoting  Bouv.  Diet) ; 
dtate  V.  Kaemmerling,  111  Pac.  443,  83  Kan. 
383 ;  Creegan  v.  Hyman,  46  South.  952,  954, 
03  Miss.  481;  Selgfried  v.  Boyd,  85  Atl.  72, 
78,  237  Pa.  55;  Virginia-Carolina  Chemical 
Co.  V.  Fisher,  50  South.  504,  507,  58  Fla.  377. 

To  constitute  a  former  judgment  a  bar 
or  estoppel  in  a  pending  action,  there  must 
exist  in  the  two  cases  identity  of  subject- 
matter,  of  cause  of  action,  of  persons  and 
parties,  and  of  the  quality  in  the  persons 
for  or  against  whom  the  claim  is  made.  Vin- 
cent V.  Mutual  Reserve  Fund  Life  Ass*n,  58 
Atl.  963,  964,  77  Conn.  281. 

A  matter  is  not  res  adjudlcata  unless 
there  be  identity  of  the  thing  sued  for,  of  the 
cause  of  action,  of  the  persons  and  parties, 
the  quality  of  the  persons  for  and  against 
whom  the  claim  is  made,  and  the  judgment 
in  the  former  action  be  so  in  point  as  to  con- 
trol the  issue  in  the  x)ending  one.  Uofifmeler 
V.  Trost,  85  AU.  221.  222,  83  N.  J.  Law,  358. 

The  rule  of  "res  adjudlcata**  is  confined 
to  those  cases  where  the  parties  to  the  two 


suits  are  the  ctame,  the  snblect-matter  tbe 
same,  the  point  directly  in  Inne  is  identical, 
and  the  judgment  has  been  rendered  in  the 
first  suit  on  that  point  Ryan  v.  Toong,  41 
South.  954,  957,  147  Ala.  €60  (citing  McOaU 
V.  Jones,  72  Ala.  368 ;  Gllbreath  ¥.  Jones,  66 
Ala.  129;  FldeUty  &  Deposit  Co.  of  Mary- 
land y.  Robertson,  34  South.  933,  136  Ala. 
379). 

A  judgment  is  not  "fes  adjudicata,"  un- 
less the  identical  matter  in  issue  in  the  sub- 
sequent proceeding  was  determined  by  tbe 
former  adjudication. ..  Murphy  Chair  Co.  v. 
American  Radiator  Co.,  137  N.  W.  791,  795, 
172  Mich.  14. 

To  constitute  estoppel,  the  judgment 
pleaded  in  bar  must  be  a  valid  judgment  ren- 
dered by  a  court  having  jurisdiction,  and  these 
facts  must  be  shown  to  justify  the  reception 
in  evidence  of  such  judgment  Page  v.  Car- 
ver, 90  Pac.  481,  482,  5  CaL  App.  383. 

The  basis  upon  which  an  adjudication 
bars  a  further  action  is  that  the  same  ques- 
tion was  actually  and  directly  in  issue,  and 
judicially  determined  in  a  former  suit  be- 
tween the  same  parties  or  their  privies. 
Keane  ▼.  Pittsburg  Lead  Min.  Co.,  105  Pac. 
60,  65, 17  Idaho,  179. 

The  test  of  the  identity  of  causes  of  ac- 
tion to  determine  the  question  of  res  judicata 
is  the  identity  of  the  facts  essential  to  the 
maintenance  of  the  action,  and,  if  there  is 
any  uncertainty,  the  burden  of  showing  the 
same  is  on  the  party  claiming  the  benefit  of 
the  former  judgment.  Prall  v.  Prall,  50 
South.  867,  870,  58  Fla.  496,  26  L.  R.  A.  (N.  S.) 
577. 

'*The  doctrine  of  'res  judicata'  does  not 
rest  upon  the  fact  that  a  particular  proposi- 
tion has  been  affirmed  and*  denied  in  the 
pleading,  but  upon  the  fact  that  it  has  been 
fully  and  fairly  investigated  and  tried ;  that 
the  parties  have  had  an  adequate  opportuni- 
ty to  say  and  prove  an  that  they  can  in  re- 
lation to  it ;  that  the  minds  of  the  court  and 
jury  have  been  brooght  to  bear  on  it,  and  so 
it  has  been  solemnly  and  finally  adjudicated. 
These  conditions  are  fully  met  with  when 
any  question,  though  foreign  to  the  original 
issue,  becomes  the  decisive  question.**  For 
these  reasons  the  correct  doctrine  Is  that  the 
estoppel  covers  the  point  which  was  actually 
litigated,  and  which  actually  determined  the 
verdict,  whether  it  was  technically  in  issue 
or  not  Gulling  v.  Washoe  County  Bank,  89 
Pac.  25,  26,  29  Nev.  257. 

"The  essential  conditions  uiion  Whldi  tbe 
plea  of  *res  judicata'  becomes  applicable  are 
the  Identity  of  the  thing  demanded,  the  iden- 
tity of  the  cause  of  demand,  and  of  tiie  par- 
ties in  the  character  in  which  they  are  liti* 
gants."  "It  is  for  the  public  good  that  there 
be  an  end  to  litigation;  and,  if  there  be  any 
one  principal  of  law  settled  beyond  all  ques- 
tion, it  is  this:    That  whenerer  a  cause  of 
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action,  in  tbe  language  of  the  law,  'transit  in 
rem  Jndicatum/  and  the  Judgment  thereupon 
remains  in  fuU  force  and  unreversed,  tbe 
original  cause  of  action  is  merged  and  gone 
forever.  A  plea  of  'res  Judicata*  must  show 
either  an  actual  merger,  or  that  tbe  same 
point  lias  already  been  decided  between  the 
same  parties;  that  the  plaintiff  had  an  op- 
portunity of  recovering,  and  but  for  his  own 
fault  might  have  recovered  in  the  original 
suit,  that  which  he  seeks  to  recover  in  the 
second  action.**  A  Judgment  in  favor  of  a 
city,  in  an  action  by  a  wife  in  her  own  right 
for  personal  injuries  sustained  in  conse- 
quence of  a  defective  sidewalk,  is  not  res  Ju- 
dicata in  an  action  by  the  husband  against 
the  city  for  damages  to  him  by  reason  of 
such  injuries.  Womach  v.  City  of  St  Jos- 
eph, 100  S.  W.  443,  445,  201  Mo.  467,  10  L. 
R.  A.  (N.  S.)  140  (quoting  and  adopting  defl- 
nitton  in  Herm.  Estop,  f f  100,  102) . 

"Res  Judicata"  is  the  decision  of  the 
court  upon  a  contested  matter  between  par- 
ties. When  a  Judgment  or  decree  is  render- 
ed by  consent,  or  is  the  result  of  a  compro- 
mise, it  cannot  be  admitted  as  "res  Judicata." 
Where  a  Judgment  in  a  suit  for  maintenance, 
brought  by  a  wife  against  her  husband  in  an- 
other state,  vrhB  entered  on  stipulation,  and 
recited  that  the  stipulation  admitted  that 
the  separation  was  without  any  fault  on  the 
part  of  the  wife,  and  such  Judgment  would 
not  have  estopped  the  husband,  in  the  state 
where  it  was  rendered,  to  recontest  the  ques- 
tion of  the  wife's  desertion  in  another  suit, 
it  could  not  have  such  effect  in  a  suit  for  di- 
vorce brought  by  the  husband  in  California  on 
the  ground  of  desertion.  Harding  v.  Hard- 
ing, 74  Pac.  284,  286,  140  CaL  690  (citing 
Wadhams  v.  Gay,  73  111.  417). 

The  essence  of  estoppel  by  Judgment  is 
that  some  right,  question,  or  fact  in  dispute 
between  parties  has  been  Judicially  determin- 
ed by  a  court  of  competent  Jurisdiction,  and, 
where  such  Judgment  is  pleaded  in  bar  of  a 
subsequent  action,  the  question  for  determi- 
nation is  whether  such  question  has  been  so 
determined  between  the  same  parties  and 
their  privies,  and  not  upon  what  evidence  it 
was  determined  or  the  reason  therefor. 
Pitch  V.  Stanton  Tp.,  190  Fed.  310,  314,  111 
C.  C.  A.  210. 

A  Judgment  in  a  suit  to  recover  land 
against  the  tenant  in  possession,  by  a  party 
claiming  through  the  purchaser  at  a  sale  un- 
der a  deed  in  trust  given  to  secure  notes  giv- 
en as  part  of  the  purchase  price,  adjudging 
the  plaintiff  entitled  to  a  half  Inter^t  in  the 
land,  and  that  the  other  half  belonged  to  the 
administrator  and  heirs  of  the  wife  of  the 
purchaser  who  executed  the  notes  and  trust 
deed,  she  having  purchased  a  half  interest 
in  the  land  prior  to  her  death,  was  res  Judi- 
cata in  an  action  by  the  administrator  of  tbe 
wife  and  her  minor  son  against  the  plaintiff 


in  the  former  action  to  recover  a  half  interest 
in  the  land  and  for  partition,  since  the  ac- 
tion was  for  the  same  land,  between  the 
same  parties  or  their  privies,  and  involved 
the  same  facts  as  in  the  second  case.  Whlt- 
mire  v.  Powell,  125  S.  W.  889,  890,  103  Tex. 
232. 

*'In  order  to  constitute  'estoppel  by  Judg- 
ment,' the  same  matter  must  have  been  in  is* 
sue  in  the  former  suit,  and  the  precise  fact 
determined  by  the  former  Judgment'*  A 
Judgment  of  the  probate  court,  in  which  it 
was  found  that  more  than  six  years  had  in- 
tervened between  the  time  the  cause  of  ac- 
tion presented  by  a  claimant  arose  and  the 
time  set  for  the  hearing  of  said  claim,  disal- 
lowing the  claim  for  that  reason,  is  not  a 
finding  that  the  debt  was  barred  on  the  date 
the  foreclosure  action  was  begun,  and  henoe 
is  no  bar  to  that  fiction.  Hickey  v.  Anheuser- 
Busch  Brewing  Ass*n,  85  Pac  838,  36  Colo. 
386. 

Matters  inolnded 

"The  doctrine  of  estoppel  (that  is,  the 
conclusiveness  of  a  former  Judgment)  is  re- 
stricted to  facts  directly  in  issue,  and  does 
not  extend  to  facts  which  rest  in  evidence 
and  are  merely  collateral.**  People  v.  Albers, 
100  N.  W.  908,  910,  137  Mich.  678  (quoting 
Freem.  Judgm.  f  257). 

As  a  general  rule,  an  "estoppel  by  Judg- 
ment*' resides  in  the  Judgment  itself,  and 
not  in  the  reason  for  rendering  it,  and  when 
the  decree  is  definite  and  certain  the  opinion 
of  the  court  cannot  be  used  to  show  what 
matters  were  considered  or  determined.  Gen- 
try V.  Pacific  Live  Stock  (3o.,  77  Pac.  116, 
117,  45  Or.  233. 

As  a  general  rule  a  Judgment  in  a  former 
action  is  not  conclusive  of  any  matters  which 
only  come  collaterally  in  issue,  nor  of  any 
matters  incidentally  cognizable,  nor  of  any 
collateral  facts  offered  in  evidence  to  estab- 
lish facts  in  issue.  Ahlers  ▼.  Smiley,  104 
Pac.  907,  996,  11  Cal.  App.  843. 

The  Judgment  of  a  court  of  competent  Ju- 
risdiction on  a  question  of  law  or  fact,  or  of 
mixed  law  and  fact,  once  litigated  and  deter- 
mined, is,  so  long  as  it  remains  unreversed, 
conclusive  upon  the  parties  and  their  privies 
not  only  as  to  the  particular  property  in- 
volved in  the  suit,  but  as  to  all  future  litiga- 
tion between  the  same  parties  or  their  priv- 
ies, touching  the  subject-matter,  not  only  as 
to  every  matter  which  was  offered  and  receiv- 
ed to  sustain  or  defeat  the  claim,  but  as  to 
any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose,  and 
though  the  property  involved  in  the  subse- 
quent litigation  be  different  from  that  which 
was  involved  in  the  first,  if  there  be  substan- 
tial identity  in  the  subject-matter  of  the  two 
suits.  Where  the  second  action  is  upon  a 
different  claim  but  between  the  same  parties, 
the  Judgment  in  the  prior  action  operates  as 
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an  estoppel  only  as  to  those  matters  in  issue 
or  points  controverted  upon  the  determina- 
tion of  which  the  findings  or  verdict  was  ren- 
dered. Where,  in  an  action  by  legatees 
against  an  executrix  to  set  aside  her  assign- 
ments of  mortgages  and  stock,  she  claimed 
that  testatrix  had  given  her  the  mortgages 
In  consideration  of  her  furnishing  testatrix 
a  home  for  life,  hut  offered  proof  only  of  the 
transfer  of  part  of  the  mortgages  when  she 
had  the  right  and  opportunity  to  prove 
her  entire  plea,  and  the  court  held  that  she 
had  not  supported  her  plea  of  a  transfer  to 
her  for  a  valuable  consideration,  and  on  ap- 
peal based  her  contention  upon  legal  grounds 
not  tenable  because  of  her  failure  to  prove 
her  entire  plea,  the  Judgment  was  res  judica- 
ta against  her  as  to  the  entire  plea  on  her 
final  accounting,  where  she  claimed  the  pro- 
ceeds of  such  property  in. consideration  of 
giving  testatrix  a  home,  which  claim  one  of 
the  complainants  in  the  former  suit  and  a 
personal  representative  of  the  other  contest- 
ed, under  the  rule  that  a  Judgment  is  final 
between  the  parties  as  to  all  defenses  which 
were  or  could  have  been  set  up  in  the  earlier 
suit,  provided  the  later  suit  involves  substan- 
tially the  same  matters  between  the  same 
parties.  In  re  Walsh's  Estate,  74  Atl.  563, 
565,  80  N.  J.  Eq.  565. 

Upon  a  plea  of  former  adjudication,  a 
matter  will  be  held  "res  Judicata,"  although 
not  raised  as  an  issue  by  the  pleadings  in 
the  former  action,  if  from  the  record  it  ap- 
pears that  it  formed  one  of  the'  premises  upon 
which  the  Judgment  necessarily  rested. 
**The  doctrine  of  *res  Judicata*  does  not  rest 
upon  the  fact  that  a  particular  proposition 
has  bee;i. affirmed  and  denied  in  the  plead- 
ings, but  upon  the  fact  that  it  has  been 
fully  and  fairly  investigated  and  tried ;  that 
the  parties  have  had  an  adequate  opportu- 
nity to  say  and  prove  all  that  they  can  in  re- 
lation to 'it;  that  the  minds  of  court  and 
Jury  have  been  brought  to  bear  upon  it,  and 
so  it  has  been  solemnly  and  finally  adjudicat- 
ed. *  ^  *  *  For  these  reasons,  the  more 
correct  doctrine  is  that  the  estoppel  covers 
the  point  which  was  actually  litigated,  and 
which  actually  determined  the  verdict  or 
finding,  whether  it  was  statedly  and  techni- 
cally In  issue  or  not."  Bleakley  v.  Bar- 
clay, 89  Pac.  906,  910,  75  Kan.  462,  10  L.  R. 
A.  (N.  S.)  230  (quoting  2  Black,  Judg.  §  614). 

Where  a  party  of  the  first  part  to  a  con- 
tract of  sale  has  sued  the  party  of  the  second 
part  and  his  guarantor  in  Justice's  court  for 
an  installment  due  under  the  contract,  and 
has  recovered  Judgment  on  certain  defenses 
set  up  by  them,  such  defenses  are  '"res 
judicata'*  and  cannot  be  urged  in  another  ac- 
tion brought  by  the  same  plaintiff  for  other 
Installments  due  on  the  same  contract, 
though,  in  the  second  action,  the  guarantor 
is  not  made  a  defendant  with  the  party  of 


the  second  par^^    Jones  y.  Silver,  70  S.  E. 
Ii09,  1112,  97  S.  W.  231. 

Under  the  rulings  of  the  United  States 
Supreme  Court,  a  Judgment  is  not  •'res  ad- 
Judlcata**  in  a  second  action  on  a  different 
cause  of  action,  unless  the  question  was  ac- 
tually litigated  in  the  original  action.  Klr- 
ven  V.  Virglnia-parolina  Chemical  Co.,  58 
S.  E.  424,  425,  77  S.  C.  493. 

Parties 

The  reason  upon  which  the  decisions 
rest  is  that  there  can  be  no  ''estoppel"  aris- 
ing out  of  Judgment  unless  the  same  par- 
ties have  had  their  day  in  court  touching 
the  matter  litigated,  and  unless  the  Judgment 
Is  equally  available  to  both  parties,  and 
there  can  be  no  estoppel  under  our  law  or 
under  general  principles  of  jurisprudence, 
unless  it  is  'mutual.  One  of  several  joint 
tort-feasors,  sued  by  the  person  Injured,  can- 
not plead  by  way  of  estoppel  a  Judgment  in 
favor  of  another  Joint  tort-feasor,  rendered 
in  an  action  by  the  person  injured,  for 
one  may  try  his  case  against  every  one  who 
has  done  him  a  wrong  by  immediate  and  di- 
rect culpable  action.  Old  Dominion  Copper 
Mining  &  Smelting  Co.  v.  Blgelow,  89  N.  E. 
193,  218,  203  Mass.  159,  40  L.  R.  A.  (N.  S.) 
314  (citing  and  adopting  Sprague  v.  Oaks 
[Mass.]  19  Pick.  455). 

That  a  Judgment  in  a  former  action 
shall  bind  parties  and  privies  in  a  subsequent 
action,  it  must  have  directly  decided  a  point 
material  in  the  former  action  which  is  in 
litigation  in  the  subsequent  action,  and 
where  parties  defendant  in  a  subsequent  ac- 
tion, not  identical  with  the  parties  defend- 
ant in  a  prior  action  involving  the  same 
question,  Join  in  offering  in  evidence  in  sup- 
port of  their  defense  the  record  and  Judg- 
ment in  the  prior  action,  they  are  all  equal- 
ly bound  by  the  Judgment.  Richardson  v. 
Southwestern  Cotton  Seed  Oil  Co.,  81  Pac 
781,  783,  784,  15  OkL  263. 

As    applyins    to    points    irhioli    misht 
haTo  been  raised 

The  doctrine  of  "res  judicata"  embraces^ 
not  only  questions  determined  in  the  former 
suits,  but  also  matters  which  might  have 
been  raised  and  determined  therein.  Ward 
V.  Field  Museum  of  Natural  History,  89  N. 
E.   731,  736,  241  111.  496. 

A  decision  on  appeal  is  *'re6  judicata" 
between  the  parties,  not  only  as  to  all  mat- 
ters pleaded,  but  as  to  all  the  matters  neces- 
sarily involved,  and  which  might  have  been 
pleaded.  In  re  Cook's  Estate,  122  N.  W. 
578,  579,*  143  Iowa,  733. 

"The  plea  of  *res  Judicata*  applies,  not 
only  to  points  upon  which  the  court  was  ac- 
tually required  to  form  an  opinion  and  pro- 
nounce Judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  the  alle- 
gation, and  which  the- parties,  exercising  rea- 
sonable diligence,  might  have  brought  for- 
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ward  at  the  time."  W.  C.  Belcher  Land 
Mortg.  Ck).  T.  Norrls,  78  S.  W*  390,  391,  34 
Tex.  Civ.  App.  111. 

The  principle  ol  "res  judicata"  embraces 
not  only  what  was  actually  determined  In 
the  former  case, '  but  also  extends  to  any 
other  matter  properly  involved,  and  which 
might  have  been  raised  and  determined  In  it. 
In  re  Assessment  of  Property  of  Northwest- 
em  University,  69  N.  E.  75,  76,  206  lU.  64 
(dtlng  Rogers  v.  Hlggins,  57  IlL  244). 

Where  a  second  suit  is  upon  the  same 
cause  of  action  and  between  the  same  par- 
ties as  the  first,  a  final  judgment  in  the 
first  suit  on  the  merits  is  conclusive  In  the 
second  suit  as  to  every  question  presented, 
or  which  might  have  been  presented  under 
the  pleadings.  Where  a  second  suit  is  on  a 
different  cause  of  action,  but  between  the 
same  parties  as  the  first  suit,  the  judgment 
is  an  estoppel  in  the  second  suit  only  as 
to  every  point  actually  litigated  in  the  first 
suit,  and  is  not  conclusive  as  to  other  mat- 
ters that  might  have  been  litigated.  Prall 
V.  Prall,  60  South.  867,  870,  58  Fla.  496,  26 
L.  R.  A.  (N.  S.)  677. 

All  Issues  of  fact  or  law  which  might 
have  been  adjudicated  in  a  former  suit  be- 
tween the  same  parties  are  foreclosed.  Ross 
V.  Bowden  Mfg.  Ck>.,  123  N.  W.  182,  183,  147 
Iowa,  180. 

A  judgment  of  a  court  of  competent 
jurisdiction,  rendered  on  the  merits,  Is  as  be- 
tween the  parties  final  and  coucluslve  of  the 
matter  In  controversy,  including  what  might 
or  ought  to  have  been  litigated  In  the  suit. 
Crausby  v.  Crausby,  51  South.  529.  530,  164 
Ala.  471. 

The  doctrine  of  estoppel  by  former  judg- 
ment rests  upon  the  maxim  that  there  must 
be  an  end  to  litigation.  The  rule  is  elemen- 
tary that,  when  a  matter  is  in  litigation,  par- 
ties are  required  to  bring  forward  thelt 
whole  case;  and  "the  pl^a  of  'res  judicata* 
applies,  not  only  to  the  points  upon  which 
the  court  was  required  by  the  parties  to 
form  an  opinion  and  pronounce  judgment, 
but  to  every  point  which  properly  belonged 
to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time." 
A  Judgment  against  the  contestants  in  a  pro- 
ceeding for  the  contest  of  a  local  option  law 
election  is  conclusive  upon  every  person  in 
the  territory  affected,  and  therefore,  in  a 
prosecution  for  a  violation  of  the  law,  the 
defendant  is  estopped  to  claim  that  the  elec- 
tion was  void  by  reason  of  the  fact  that  the 
petition  for  the  election  was  not  filed  in  the 
county  court  at  the  term  preceding  the  one 
at  which  the  election  was  ordered,  though 
that  question  may  not  have  been  raised  in 
the  contest  case;  the  judgment  being  con- 
clusive as  to  every  question  which  might 
have  been  properly  raised.    Locke  v.  Com- 


monwealth, 69  S.  W.  763,  764,  113  Ky.  864 
(quoting  and  adopting  definitions  in  Davis 
V.  McCorkle,  77  Ky.  [14  Bush]  746 ;  Williams 
V.  Rogers,  77  Ky.  [14  Bush]  776 ;  Hardwlcke 
V.  Young,  62  S.  W.  10,  110  Ky.  504;  Freem. 
Judgm.  §  249). 

BEfl  GESTJB 

The  "res  gestae"  is  defined  as  those  Cir- 
cumstances which  are  the  undesigned  inci- 
dents of  a  particular  litigated  act,  and  which 
are  admissible  when  illustrative  of  such  act. 
These  incidents  may  be  separated  from  the 
act  by  a  lapse  of  time  more  or  less  appre- 
ciable. They  may  consist  of  speeches  of 
any  one  concerned,  whether  participant  or 
bystander.  They  may  comprise  things  left 
undone  as  well  as  things  done.  Their  sole 
distinguishing  feature  is  that  they  should 
be  the  necessary  incidents  of  the  litigated 
act;  necessary  in  this  sense  that  they  are 
part  of  the  immediate  preparations  for  or 
emanations  of  such  act,  and  are  not  produced 
by  the  calculating  policy  of  the  actors.  In 
other  words,  they  must  stand  in  immediate 
causal  relation  to  the  act — a  relation  not 
broken  by  the  interposition  of  voluntary  in- 
dividual wariness  seeking  to  manufacture 
evidence  for  itself.  Incidents  that  are  thus 
immediately  and  unconsciously  associated 
with  the  act,  whether  such  incidents  are  do- 
ings or  declarations,  become  In  this  way 
evidence  of  the  character  of  the  act  Sprin- 
kle V.  United  States,  141  Fed.  811,  816,  73 
O.  C.  A.  285  (citing  St  Clair  v.  United  States, 
14  Sup.  Ct  1002,  154  U.  S.  134,  149,  88  L. 
Ed.  936);  State  v.  Birks,  97  S.  W.  678,  582, 
199  Mo.  263  (quoting  1  Whart.  Bv.  §  259) ; 
State  V.  Kane,  72  Atl.  39,  40,  77  N.  J.  Law, 
244.  The  res  gestie  are  those  circumstances 
which  are  the  undesigned  incidents  of  a  par- 
ticular litigated  act,  and  which  are  jadmissi- 
ble  when  illustrative  of  such  act  McMahon 
V.  Chicago  City  R.  Co.,  88  N.  B.  223,  224, 
239  111.  334;  Jones  v.  United  States,  179 
Fed.  584,  602,  103  C.  C.  A.  142  (quoting  and 
adopting  the  definition  in  St  Oair  v.  United 
SUtes,  154  U.  S.  134,  14  Sup.  Ct  1002,  88 
L.  Bd.  936,  which  cites  Greenleaf  &  Bishop's 
Cr.  Proc.  §§  1083, 1086,  and  quotes  and  adopts 
the  definition  of  Wharton). 

Chamberlayne,  in  his  notes  to  Taylor's 
Evidence,  391  (1),  says:  "Legal  liability  in 
any  case  is  predicated  upon  the  existence  of 
some  particular  transaction  or  state  of  af- 
fairs, and  it  is  this  group  of  facts  or  events 
which  make  up  its  res  gestae."  Oreenleaf  on 
Bvidence,  |  108,  Intimates  that  the  phrase 
*'res  gestae*'  consists  of  the  principal  fact  and 
surrounding  circumstances  consisting  of  kin- 
dred facts  materially  affecting  its  character, 
and  essential  to  be  known  in  order  to  a  right 
understanding  of  Its  nature.  And  both  of 
these  authors  and  others  of  repute  lay  it 
down  as  essential  to  the  inclusion  of  a  given 
fact  within  the  meaning  of  the  term  that  it 
should  be  contemporaneous  with  the  prlncl- 
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tain  cattle,  that  the  cattle  were  placed  by 
defendant  on  the  premises  where  plaintiff  re- 
sided, and  that  the  feeding  ''required"  the 
services  of  plaintiff  and  his  wife,  the  word 
'ifeqnlred"  was  not  the  synonym  of  ^'caused" 
or  ''occasioned*';  yet  the  subsequent  allega* 
tion  '^hat  the  services  of  plaintiff  and  his 
wife  and  children  so  performed"  Indicates 
with  reasonable  fairness  that  such  was  the 
meaning  of  the  pleader.  Stapper  y,  Wolter 
(Tex.)  86  S.  W.  850,  851. 

Am  compel 

Where,  in  an  action  for  injuries  to  a 
servant  while  painting  a  roof,  the  court  in- 
structed the  Jury  that  if  the  master  was  guil- 
ty ot  negligence  ''in  requiring  plaintiff  to  go 
upon  said  ladders  on  the  roof,"  etc.,  and 
there  was  evidence  that  plaintiff  was  told 
to  go  upon  the  roof,  etc.,  but  there  was 
nothing  to  show  that  he  was  compelled  to  do 
so,  the  word  "requiring"  was  used  by  the 
court  in  the  sense  of  "directed,"  and  could 
fiot  have  mislead  the  Jury.  Planters'  Gin 
Co.  V.  Washington  (Tex.)  132  S.  W.  880,  881. 

As  demand  or  request 

A  contract  for  the  sale  odt  stone  for  the 
construction  of  a  building  according  to  spe- 
cifications, which  provides  that  the  stone 
shall  be  delivered  in  such  quantities  as  may 
be  required,  not  to  exceed  a  specified  quanti- 
ty per  day,  and  that  the  seller  shall  continue 
the  delivery  of  stone  in  the  quantities  re- 
quired, executed  on  the  theory  that  the  sel- 
ler should  prepare  the  stone  at  his  quarry 
and  deliver  it  In  varying  dimenalons,  does 
not  require  the  seller  to  deliver  any  stone 
except  on  demand  specifying  quantities  and 
dimensions ;  the  word  ''^require"  according  to 
lexicographers  and  in  common  parlance  mean- 
ing demand,  or  to  ask  as  of  right  and  by 
authority.  Duhamel  v.  Port  Angeles  Stone 
Ca,  109  Pac.  597,  599,  59  Wash.  171,  Ann. 
Cas.  1912A,  1229. 

A  party  contracted  to  furnish  all  kinds 
of  nuts  and  bolts  and  wrought-iron  material 
in  constructing  a  large  building  covering  22 
acres,  the  contractor  to  furnish  lists  of  "ma- 
terial required  at  least  thirty  days  prior  to 
tHe  time"  they  required  it.  Held  that,  ac- 
cording to  the  reasonable  intention  of  the 
parties  and  the  natural  meaning  of  the  word 
"require,"  which  imports  a  demand  or  re- 
quest made  authoritatively,  the  contract  must 
be  held  to  provide  that  the  materialmen 
should  have  30  days  In  which  to  manufacture 
or  provide  the  materials  prior  to  the  time 
they  should  be  needed,  rather  than  that  the 
submitting  of  a  list  should  of  itself  require 
the  delivery  of  the  articles  within  30  days, 
so  that  a  failure  to  deliver  within  30  days 
articles  specified  in  a  list  submitted  at  the 
beginning  of  the  work,  which  covered  two- 
thirds  of  all  the  material,  was  not  a  breach. 
Moran  Bolt  &  Nut  Mfg.  Co.  v.  Caldwell,  144 
S.  W.  472,  474.  240  Mo.  358. 


The  word  "requires,"  as  used  in  Rem.  ft 
Bal.  Code,  §  4003,  providing  that  no  sheriff^ 
deputy  sheriff,  or  coroner  shall  be  liable  ft)r 
neglecting  or  refusing  to  serve  any  civil  pro- 
cess unless  his  legal  fees  and  indemnity 
bond,  if  he  "requires"  one,  are'  first  tendered 
to  him,  is  equal  to  "demand,"  and  a  levying 
officer  has  the  unqualified  right  to  require  an 
indemnifying  bond  in  all  cases  where  he  is 
requested  to  seize  and  take  into  his  posses- 
sion personal  property  under  a  process  plac- 
ed in  his  hands  for  service.  Canfleld-Caul- 
kins  Implement  Cfc.  v.  Cowden,  127  Pac,  216, 
70  Wash.  587. 

A  contract  for  the  purchase  of  stone  pro* 
vided  that  the  vendor  should  furnish  to  the 
purchaser  not  less  than  5,000  and  no  more 
than  8,000  cubic  yards  of  stone,  and  that, 
if  more  than  5,000  were  required,  three 
weeks'  notice  should  be  given  for  the  extra 
amount.  The  vendor  sued  for  a  breach  of 
contract  before  5,000  yards  had  been  deliv- 
ered. Held,  that  he  could  only  recover  dam- 
ages for  the  difference  between  the  stone 
furnished  and  the  5,000  yards  referred  to  in 
the  contract,  there  being  no  agreement  that 
he  should  fumisli  the  stone  for  any  partic- 
ular work,  or  for  use  in  any  particular 
place,  nor  allowing  the  vendor  to  furnish 
more  than  5,000  yards  without  notice  from 
the  purchaser  that  more  was  required;  the 
word  "required"  referring  to  the  notice  of 
requirement  and  not  the  necessity  of  having 
more  stone  to  complete  the  Job.  Ready  v. 
J.  L.  Fulton  Co.,  72  X.  E.  317,  319,  179  N. 
Y.  399. 

In  a  fire  policy  making  the  loss  payable 
60  days  after  Its  ascertainment,  including  an 
award  by  appraisers  when  appraisal  has 
been  required,  the  word  "required"  implies 
more  than  the  existence  of  some  fact  making 
a  thing  necessary,  and  includes  a  request  or 
demand  as  an  element  of  the  necessity. 
American  Ins.  Co.  of  Newark,  N.  J.,  v.  Rod- 
enhouse,  128  Pac.  502,  504,  36  Okl.  211. 

The  word  "required,"  as  used  In  a  policy 
of  fire  insurance,  providing  that  no  loss 
therein  shall  become  payable  until  60  days 
after  the  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  "herein  requir- 
ed" have  been  received  by  the  company,  in- 
cluding the  award  by  appraisal  when  ap- 
praisal has  been  "required,"  may  mean  not 
only  "requested,"  or  "demanded,"  but  "made 
necessary,"  or  "made  an  essential  oondltioa," 
as  the  term  is  defined  in  the  Century  Diction- 
ary. Graham  v.  German  American  Ins.  Co., 
79  N.  E.  931,  933,  75  Ohio  St  374, 15  L.  R.  A. 
(N.  S.)  1055,  9  Ann.  Cas.  79. 

Rev.  St  1890,  {  8822,  providing  that  the 
owner,  etc.,  of  any  mine  shall  keep  a  sufll- 
cicnt  supply  of  timber,  when  required,  to 
be  used  as  props  so  that  the  workmen  may 
at  all  times  be  able  to  properly  secure  the 
workings  from  caving  in,  and  it  shall  be 
the  duty  of  the  owner,  etc.,  to  send  down 
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props  when  required,  means  that  the  mining 
company  shall  keep  on  hand  a  sufficient  sup- 
ply of  props  so  that,  when  a  miner  requests 
them,  It  shall  send  them  down  without  un- 
necessary delay  to  enable  him  to  prop  his 
room;  and  the  word  "required"  does  not 
mean  when  needed,  so  as  to  impose  upon  the 
master  the  duty  of  sending  down  the  timbers 
without  any  demand  or  request  from  the 
employ^.  Wojtylak  v.  Kansas  &  T.  Coal  Co., 
87  S.  W.  506,  517,  188  Mo.  260;  McKinnon  v. 
Western  Coal  &  Mining  Co.,  96  S.  W.  485, 
488.  120  Mo.  App.  148. 

St  1805,  p.  273,  c.  207,  provides  that  for 
each  day's  actual  attendance  when  legally 
"required"  to  attend  on  the  superior  court 
witnesses  shall  be  entitled  per  day  to  $2  in 
civii  cases,  and  may  demand  the  payment  of 
their  mileage  and  fees  for  one  day  in  advance, 
and,  when  so  demanded,  shall  not  be  compel- 
led to  attend  unless  the  sum  shall  have  been 
paid,  and  Code  Civ.  Proe.  I  1085,  declares 
that  a  subpoena  is  a  process  by  which  the  atr 
tendance  of  a  witness  is  required.  Held,  that 
the  word  ''required,"  was  synonymous  with 
"requested,"  meaning  merely  to  give  notice, 
and  since  the  party  making  a  request  for  the 
attendance  of  a  witness  is  liable  for  the  stat- 
utory fee,  in  case  the  witness  attends,  such 
party  may  tax  costs  for  such  attendance, 
though  the  witness  was  not  subpoenaed.  Lin- 
forth  V.  San  Francisco  Gas  &  Electric  Co.,  09 
Pac.  716,  718,  9  Cal.  App.  434. 

Discretion  implied 

The  word  "required,"  as  used  in  Acts  Md. 
1898,  c.  123,  i  758,  by  which  the  police  com- 
missioners are  "required"  to  make  a  detail  of 
policemen  for  park  service,  is  directory  mere- 
ly, and  does  not  create  an  imperative  abso- 
lute duty,  admitting  of  no  discretion.  Up- 
shur V.  City  of  Baltimore,  51  Atl.  953,  958,  94 
Md.  743. 

The  word  "required,"  as  used  in  an  act 
providing  that  the  municipal  authorities  in 
cities  of  5,000  inhabitants  or  more  are  "here- 
by authorized,  empowered,  and  'required' "  to 
adopt  such  ordinances  as  would  be  necessary 
to  prevent  stock  running  at  large,  is  equiva- 
lent to  "commanded,"  and  is  mandatory  on 
the  municipal  authorities  of  the  cities  and 
towns  to  which  it  applies-.  There  is  no  dis- 
cretion left  with  those  governing  bodies  as 
to  the  passage  of  such  ordinances,  and,  with- 
out a  violation  of  municipal  duty,  they  can- 
not forego  the  discharge  of  the  obligation. 
The  duty  is  entir^y  ministerial,  ftnd  manda- 
mus is  the  proper  remedy  to  compel  adoption 
of  such  ordinances.  .  Huey  v.  Waldrop,  37 
South.  380,  381,  141  Ala.  318. 

When,  after  the  filing  of  a  libel  against 
a  vessel  and  giving  the  stipulation  to  answer 
judgment,  the  claimant  and  owner  of  the  ves- 
sel dies,  and  the  answer  is  put  in  by  the  ad- 
ministrator of  his  estate,  the  rule  with  re- 
gard to  exclusion  of  parties  in  interest  (U.  S. 
Rev.  8t.  i  858,  which  contains  an  exception 


in  favor  of  parties  called  to  testify  to  trans- 
actions with  the  deceased  by  the  opposite 
party  or  "required"  to  testify  thereto  by  the 
court)  applies  as  if  the  case  were  an  ordi- 
nary common-law  action  brought  against  the 
administrator;  and  in  such  case  the  surviv- 
ing party  is  not  entitled,  as  a  matter  of  right, 
to  testify  as  to  transactions  with  the  deceas- 
ed; but,  when  the  court  can  see  that  justice 
demands  that  he  should  be  sworn,  it  is  with- 
in its  discretion  to  permit  his  testimony  to  be 
given.    The  Poland,  19  Fed.  Cas.  908,  909. 

A«  fairly  reasonably  required 

The  word  ''require,"  as  used  in  the  phrase 
"such  as  the  said  party  of  the  second  part 
may  require  for  its  own  purposes,"  etc.,  in  a 
municipal  electric  lighting  contract,  refers  to 
such  a  reasonable  amount  as  the  reasonable 
exigencies  of  the  municipal  service  might  call 
for.  Albany  Power  &  Mfg.  Co.  v.  City  of  Al- 
bany, 65  S.  B.  886,  890, 133  Ga.  375. 

A  contract  between  a  promoter  of  a  pro- 
posed railroad  and  certain  subscribers  provid- 
ed that  the  promoter  would  cause  the  rail- 
road company  to  be  organ^d,  and  that  the 
company  would  build  a  line  to  A^  where  it 
would  connect  with  two  specified  railroads. 
The  subscribers  agreed  to  procure  a  right  of 
way,  depot  grounds,  etc.,  at  their  expense, 
according  to  a  proposition  of  a  general  so- 
licitor attached  to  the  contract,  and  which 
contained  a  provision  to  "give  the  company 
whatever  right  of  way,  depot  grounds,  etc., 
it  may  'require*  at  A."  Held,  in  view  of  the 
object  to  be  attained — the  connection  with 
the  other  railroads — all  that  the  company 
could  "require"  of  the  subscribers  were  right 
of  way,  depot  grounds,  etc.,  reasonably  neces- 
sary to  accomplish  the  connection,  and  it  was 
not  entitled  to  a  right  of  way  through  the 
town  beyond  the  point  of  connection  required 
by  the  road  for  an  ultimate  extension  in  that 
direction.  Boyce  v:  Stringfellow,  114  S.  W. 
652,  654,  52  Tex.  Civ.  App.  504. 

Intention  to  allow  no  fee  indicated 

The  word  "required,"  as  used  in  Laws 
1891,  p.  126,  c.  109,  authorizing  the  issuance 
of  child  labor  permits  by  the  county  judge, 
and  providing  that  "no  charge  or  fee  shall 
be  required"  by  him,  indicates  a  legislative 
intent  to  make  such  permits  free  to  the  ap- 
plicants, and  the  statute  does  not  prevent  him 
from  recovering  from  the  county  the' per  diem 
compensation  allowed  by  St  1898,  S  2454,  as 
amended  by  I<aws  1903,  p.  81,  c.  45,  as  for 
the  time  actually  engaged  in  matters  not  ap- 
pertaining to  probate  business,  and  as  Laws 
1895,  p.  493,  c.  249,  conferring  civil  jurisdic- 
tion on  the  county  judge  of  Lincoln  county, 
saves  him  the  right  to  the  per  diem  compen- 
sation allowed  by  section  2454,  he  is  entitled 
to  such  compensatlou  from  the  county  for 
time  actually  engaged  in  passing  on  applica- 
tions for  such  permits.  Hoflfman  v.  Lincoln 
County,  118  N.  W.  850,  852,  137  Wis.  353. 
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As  neooMarj 

The  word  "necessary"  or  "required"  as 
used  in  connection  with  expenses  of  the  gov- 
ernment,  does  not  mean  those  expenses  which 
are  absolutely  indispensable  and  without 
which  government  could  not  be  maintained, 
but  it  Imports  no  more  than  that  one  thing 
is  convenient  or  essential  to  another,  and  the 
choice  of  what  may  be  so  convenient,^  useful, 
or  essential  is  necessarily  left  to  the  Legisla* 
ture  and  cannot  be  reviewed  by  the  courts. 
State  ex  rel.  Lucero  v.  Marron,  128  Pac.  485, 
490,  17  n;  M.  304. 

The  word  "required,"  as  used  in  Ky.  St 
1903,  f  1321,  providing  a  penalty  for  Sabbath 
working,  except  "work  required"  in  main- 
taining or  operating  railroads,  etc.,  means 
that  which  is  necessary,  and  does  not  refer 
to  work  which  may  as  well  be  done  on  other 
days.  Commonwealth  v.  Chesapeake  &  O.  R. 
Co.,  108  S.  W.  851,  852,  128  Ky.  542, 

Where  a  will  provides  that  the  widow 
may  draw  from  the  estate  all  the  money  re- 
quired for  her  support  and  maintenance,  the 
word  "require"  does  not  mean  an  amount 
needed  or  necessary  for  such  purpose,  but  In- 
cludes such  sums  as  she  may  wish  to  use  for 
such  purpose.  Blair  v.  Blair,  108  Pac.  827, 
828,  82  Kan.  464. 

A  request  for  bids  for  coal  for  a  dty 
asked  for  coal  to  be  delivered  "as  needed" 
and  also  as  fast  as  "required."  The  bids  of- 
fered to  deliver  at  such  times  and  in  such 
quantities  as  the  city  might  direct,  and  the 
body  of  the  contract  stated  in  one  place  that 
the  coal  should  be  delivered  promptly  "as  or- 
dered," and  in  another,  that  on  failure  to 
make  delivery  "as  ordered,"  the  city  might  ei- 
ther ^forfeit  the  contract  or  buy  coal  at  the 
contractor's  expense  in  the  open  market 
Held,  that  the  words  "order"  and  "direct" 
should  be  construed  as  synonymous  with  the 
word  "require,"  and  tliat  the  word  "require" 
was  used  as  the  substantial  equivalent  of 
"need."  McLean  County  Coal  Co.  v.  City  of 
Bloomington,  84  N.  E.  624,  627,  234  lU.  90. 

Where  a  contract  for  the  sale  of  coal  re- 
quires the  sellers  to  deliver  as  "required," 
and  the  parties  construe  it  as  meaning  that 
it  is  to  be  delivered  as  "needed,"  such  con- 
struction will  be  adopted  in  litigation  as  to 
the  meaning.  W.  H.  Purcell  Co.  v.  Sage,  65 
N.  B.  723.  725,  200  111.  342. 

The  word  "required,"  as  used  in  the  pro- 
vision of  the  Constitution,  as  to  appropria- 
tions for  expenses  required  by  law,  means  "to 
have  need  or  necessity  for."  State  ex  rel. 
Lucero  v.  Marron,  128  Pac.  485,  490,  17  N. 
M.  304. 

Prol&ibit  eqnlTalent 

The  mandate  of  New  York  Laws  1897,  c. 
415,  S  110,  providing  that  no  employ^  shall 
be  "required  or  permitted"  to  work  in  a  bak- 
ery more  than  60  hours  in  any  one  week,  Ui 
the  sobstantlal  e<iuivalent  of, an  enactment 


that  "no  employ^  shall  contract  or  agree  to 
work"  more  than  10  hours  per  day;  there  be- 
ing no  real  distinction  between  the  words  "re- 
quire" and  "permit"  The  law  is  unconsti- 
tutional as  interfering  with  freedom  of  con- 
tract Lochuer  v.  New  York,  25  Sup.  Ct  539, 
541,  198  U.  S.  45,  49  U  Ed.  937,  3  Ann.  Cas. 
1133. 

Record  or  registry  as  required  by  laTsr 

A  state  statute,  which  "requires"  a  con- 
veyance or  transfer  to  be  recorded  in  order  to 
be  effectual  against  any  class  or  classes  of 
persons,  is  a  law  by  which  such  recording  is 
"required,"  within  the  meaning  of  Bankr. 
Act  July  1,  1898,  c.  541,  §  60a.  30  Stat  662, 
as  amended  by  Act  Feb.  5,  1903,  c  487,  f  13, 
32  Stat  799,  which  defines  preference  given 
by  a  debtor  within  four  months  prior  to  his 
bankruptcy,  and  provides  that,  "where  the 
preference  consists  in  a  transfer,  sudi  period 
of  four  months  shall  not  expire  until  four 
months  after  the  date  of  the  recording  or  reg- 
istering of  the  transfer,  tf  by  law  such  re- 
cording or  registering  is  "required."  Loeser 
T.  Savings  Deposit  Bank  &  Trust  Co.,  148 
Fed.  975,  979,  78  O.  C.  A.  697, 18  L.  B.  A,  (N. 
S.)  1233.  Contra,  In  re  Chadwick,  140  Fed. 
674,  678.  lb  this  provision  of  the  Bankrupt- 
cy Act  the  word  "rsquired"  has  reference  to 
the  character  of  the  instrument  of  transfer 
required  to  be  recorded  by  the  state  law, 
rather  than  to  the  particular  individuals  who 
by  reason  of  adventitious  circumstances  may 
or  may  not  be  affected  by  an  unrecorded  in- 
strument The  purpose  and  effect  of  such 
amendment  was  to  change  the  rule  applied  to 
the  original  and  prior  acts,  under  which,  not 
only  the  requirement  of  recording,  but  the  ef- 
fect of  a  failure  to  record  were  controlled  by 
the  state  law,  by  making  instruments  of 
transfer  required  by  the  state  law  to  be  re- 
corded, in  the  sense  in  which  such  phrase 
is  ordinarily  used,  speak  from  the  date  of  re- 
cording, and  not  the  date  of  execution,  upon 
the  question  of  voidable  preferences.  First 
Nat  Bank  v.  Connett,  142  Fed.  38,  36,  73  C. 
C.  A.  219,  6  L.  B.  A.  (N.  S.)  148.  The  word 
"required,"  found  in -the  phrase,  **the  record- 
ing or  registering  of  the  transfer.  If  by  law 
such  recording  or  registering  is  required,"  of 
the  amendment  of  section  60a,  Bankruptcy 
Act,  has  reference  to  the  character  of  the  in- 
strument of  transfer  required  to  be  recorded 
by  the  state  law  rather  than  to  the  particu- 
lar Individuals  who,  by  reason  of  adventi- 
tious circumstances,  may  or  may  not  be  affect- 
ed by  an  unrecorded  agreement.  In  re  Bey- 
nolds,  153  Fed.  295,  300.  By  the  Ohio  statute, 
providing  that  unrecorded  deeds,  as  to  bona 
fide  purchasers  for  value  without  knowledge, 
are  void,  record  of  deed  is  "required,"  with- 
in this  provision  of  the  Bankruptcy  Act  Ba- 
gan  V.  Donovan,  189  Fed.  138,  144.  And  so, 
by  the  Nebraska  statute,  providing  that  every 
chattel  mortgage  not  accompanied  by  immedi- 
ate delivery,  and  followed  by  continued 
change  of  posses^dont  shall  be  absolute^  void 
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as  against  the  creditors  of  the  mortgagor, 
and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  "unless  it  or  a  copy 
is  filed  with  the  county  cler|[  for  registration, 
the  registration  of  a  mortgage  is  ''required/* 
within  the  Bankruptcy  Act  Mattley  v.  Qies- 
ler,  187  Fed.  970,  072,  UO  C.  C.  A.  00.  Under 
this  provision  of  the  BaiUixuptcy  Act,  a  mort- 
gage of  property  in  New  York,  which  is  not 
required  by  the  laws  of  the  state  to  be  re- 
corded to  be  valid,  except  as  against  subse- 
quent purdiasers  or  mortgagees  in  good  faith, 
for  value,  takes  effect,  for  the  purpose  of 
computing  the  four  mouths'  period,  at  once 
on  its  execution,  without  reference  to  its  re- 
cording, and,  if  executed  more  than  four 
months  prior  to  the  bankruptcy  of  the 
mortgagor,  does  not  constitute  a  pref- 
erence, and  creates  a  valid  lien,  in  the 
absence  of  proof  that  it  was  withheld  from 
record  pursuant  to  agreement  for  the  purpose 
of  defeating  the  provisions  ot  the  bankruptcy 
law,  or  that  other  persons  were  thereby  in- 
duced to  extend  credit  to  the  mortgagor  or 
forego  their  legal  rights.  The  word  "requir- 
ed," in  this  provision,  does  not  mean  the  same 
as  "permitted,"  or  the  same  as  the  words  "re- 
quired in  any  case,  or  for  any  purpose."  In 
re  Hunt,  139  Fed.  283,  286. 

8er¥ice  veqvlriAi:  preseoaoe 

A  yard  foreman  of  a  railway  company, 
in  the  discharge  of  whose  duties  it  was  cus- 
tomary and  necessary  for  him  to  ride  on  a 
yard  engine,  and  whose  position  on  the  step 
of  the  engine,  at  the  time  he  was  thrown 
therefrom,  was  the  usual  and  proper  place 
for  him  to  be,  is  an  employ^  engaged  in  serv- 
ice "requiring*'  his  presence  on  an  engine, 
within  Const  {  162  (Va.  Code  1904,  p.  cclix), 
abolishing,  as  to  such  an  employ^,  the  doc- 
trine of  fellow  servant,  so  far  as  it  affects 
the  employer's  liability  for  injuries  to  the  em- 
ploy6  resulting  from  another  employe's  acts 
or  omissions,  and  authorizing  a  recovery  for 
injury  due  to  the  act  or  omission  of  a  co- 
employ6  in  another  department  or  in  charge 
of  a  switch,  signal  point,  or  engine;  that 
section  not  being  limited  to  an  employs  actu- 
ally engaged  in  the  operation  of  the  engine, 
but  extending  to  others  present  in  the  rea- 
sonable and  proper  discharge  of  their  duties. 
Southern  Ry.  Co.  v.  Smith,  59  S.  B.  872,  373, 
107  Va.  553. 

UBQVTKED  BT  I«AW 

See  Business  Required  by  Law, 
See,  also,  Law. 

The  expression  "required  by  law,"  em- 
ployed in  a  statute,  refers  to  statutory  law. 
People  V.  Knapp,  132  N.  Y.  Supp.  747,  750, 
147  App.  Div.  436. 

In  Ky.  St.  §  3008,  as  amended  and  re- 
enacted  by  Acts  1910,  c.  107,  providing  that 
when,  In  any  city  of  the  second  class  having 
a  street  railway,  the  railway  company  is  re- 
quired t>y  law  or  its  franchise,  or  by  any  con- 


tract with  the  city,  to  pave  any  part  of'  a 
street  or  alley,  the  cost  shall  4)e  assessed 
against  the  company,  the  term  "required  by 
law**  applies  where  the  general  council  passes 
an  ordinance  making  the  requirement  and 
such  a  requirement  by  ordinance  l?  author- 
ized by  the  act.  City  of  Newport  r.  Silva, 
137  S.  W.  646,  549,  144  Ky.  450. 

BEQUIBiaaSNT 

The  word  ^'requirements/'  as  used  in  a 
policy  of  fire  insurance  providing  that  no  ae- 
tion  should  be  maintained  on  the  policy  "un- 
til after  full  compliance  by  the  insured  with 
all  the  foregoing  'requirements,*  **  may  mean 
"essential  conditions''  or  "things  made  neces- 
sary,*' according  to  the  definition  of  the  wovd 
in  the  Century  Dictionary.  Graham  v.  Ger- 
man American  Ins.  Co.,  79  N.  E.  932,  933,  75 
Ohio  St.  374, 15  L.  R.  A.  (N.  S.)  1055,  9  Ann. 
Cas.  79. 

Where  a  party  agrees  to  purchase  cer- 
tain goods  for  his  "requirements,**  he  there- 
by contracts  to  purchase  what  he  shall  need 
in  the  regular  course  of  his  business,  and  not 
merely  what  he  may  choose  to  order.  Rus- 
sell, Burdsall  &  Ward  v.  Excelsior  Stove  & 
Mfg.  Co.,  120  111.  App.  23,  33. 

The  words  "requirements  of  this  sec- 
tion,*' in  Local  Improvement  Act,  |  41  (llurd's 
Rev.  St.  1903,  c.  24,  §  547),  requlitng  the  fil- 
ing, b^ore  final  hearing  of  the  correctness  of 
assessments  for  a  local  improvement,  of  an 
afildavit  "showing  a  compliance  with  the  re- 
quirements of  this  section,"  refer  only  to  the 
giving  of  the  notices  provided  for  in  the  sec- 
tion; and  an  affidavit  in  the  language  of 
the  section,  made  by  the  proper  person,  Is 
sufildent,  though  it  does  not  show  a  compli- 
ance with  sections  89  and  40  of  the  act 
(Hurd's  Rev.  St.  1903,  c.  24,  f|  545,  54Q. 
Howe  ¥.  City  of  Chicago,  79  N.  B.  421,  422, 
224  111.  95. 

The  statute  of  Nebraska  (Oomp.  St  1909, 
c.  82,  f  3647)  providing  that  every  chattel 
mortgage  not  accompanied  by  immediate  de- 
livery and  followed  by  continued  change  of 
possession  "shall  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in 
good  faith,'*  unless  it  or  a  copy  is  filed  with 
the  county  clerk  for  registration,  is  a  "re- 
quirement of  registration,'*  within  the  mean- 
ing of  Bankr.  Act  July  1,  1898,  c.  541,  f  60a, 
30  Stat.  562,  as  amended  by  Act  Feb.  5,  1903, 
c.  487,  i  13,  32  Stat.  799.  Mattley  v.  Giesler, 
187  Fed.  970,  972,  110  0.  C.  A.  90. 

REQUISITE 

REQUISITE  BOND 

The  "requisite  bond,"  named  in  Rev.  St 
e.  6,  §  125,  is  not  such  a  bond  as  the  asses- 
sors may  require,  but  is  such  as  is  required 
by  section  128,  providing  that  the  assessor 
Shan  require  the  constable  or  collector  to 
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snatched  It  from  the  lattei's  hands,  ftnd  while 
running  away  was  caught  by  an  officer.  Pros- 
ecutor was  permitted  to  testify  that  he  told 
the  officer,  In  defendant's  presence,  of  the 
taking  of  the  watch,  and  that  defendant  was 
the  thief,  whidi  testimony  was  corroborated 
by  the  officer.  The  witnesses  were  also  per- 
mitted to  state  that  defendant  then  said  that 
at  the  time  of  the  theft  he  was  at  a  saloon, 
and  did  not  commit  the  theft  It  appeared 
that  but  a  few  minutes  elapsed  between  the 
capture  of  defendant  and  the  time  when 
prosecutor  reached  him  and  the  officer.  Held, 
that  the  testimony  was  "res  gestse"  and  ad- 
missible. Nelson  v.  State,  88  S.  W.  807,  808, 
48  Tex.  Cr.  R.  471. 

Evidence  of  statements  made  by  defend- 
ant and  his  companions  within  15  minutes 
after  the  shooting  of  deceased  at  a  point 
about  a  half  mile  distant,  was  properly  ex- 
cluded when  offered  as  "res  gestae";  there 
having  been  sufficient  time  intervening  during 
which  defendant  and  his  companions  could 
have  concocted  a  defense.  Deneaner  v.  State, 
127  S.  W.  201,  203,  58  Tex.  Cr.  R.  624. 

In  a  trial  for  burglary,  a  statement  made 
by  appellant,  shortly  after  he  was  shot  down 
by  a  prosecuting  witness  at  the  door  of  the 
latter's  chicken  house,  that  he  and  his  com- 
panions had  gone  into  the  chicken  house, 
breaking  off  the  lock,  that  when  interrupted 
they  had  caught  a  number  of  chickens,  that 
accused  liad  followed  that  business  for  some 
time,  that  when  interrupted  he  started  to  es- 
cape, etc.,  was  admissible  as  a  "res  gestse" 
•statement.  A  res  gesUe  statement  made  by 
accused  was  admissible  as  such,  notwith- 
standing It  was  inadmissible  as  a  confession 
or  admission,  since  "res  gestse"  is  independ- 
ent of,  and  cannot  be  restricted  or  limited  to, 
the  rules  relating  to  admissions  or  confes- 
sions made  after  arrest.  Bronson  y.  State, 
127  S.  W.  175,  177,  59  Tex.  Cr.  R.  17. 

In  an  action  for  injuries  to  a  passenger, 
statements  made  by  him,  while  he  lay  where 
he  had  fallen,  to  parties  who  hastened  to  his 
assistance,  and  who  reached  him  not  over  five 
minutes  after  the  accident,  and  made  in  an- 
swer to  questions,  not  calculated  to  elicit  any 
particular  answer,  and  the  answers  being  as 
to  the  manner  and  means  which  caused  him 
to  be  placed  where  he  was,  were  admissible 
as  "res  gestae."  International  &  6.  N.  R.  Go. 
V.  Hugen,  100  S.  W.  1000,  1001,  45  Tex.  Civ. 
App.  326. 

A  memorandum  not  being  made  fairly 
contemporaneous  with  the  fact  of  a  parol 
agreement  was  not  admissible  as  part  of  the 
**res  gestfie."  LuttreU  v.  Parry  (Tex.)  129  S. 
W.  865,  866. 

Deolaration  of  deceased 

In  a  prosecution  for  homicide,  a  dying 
declaration  that  defendant  knocked  J.  in 
the  head  and  Jerked  deceased  out  of  bed,  and 
that  she  got  op  and  secured  J.'s  pistol,  and 


turned  up  the  light,  and  tried  to  shoot  de- 
fendant, but  the  pistol  would  not  fire,  where- 
upon defendant  wrenched  the  pistol  out  of 
her  hand  and  hit  her  over  the  head  with  it, 
and  that  she  begged  him  to  spare  her  life 
and  let  her  raise  her  children,  was  competent 
as  "res  gest«."  Walker  v.  State,  41  South. 
878,  880,  146  Ala.  45. 

Where  a  person  was  shot  from  ambush 
about  175  yards  distant,  and  virithin  a  few 
minutes  after  the  shooting  said  to  his  broth- 
er, who  was  present  at  the  shooting,  "Do  you 
know  who  did  this?"  and  the  brother  in  re- 
ply said,  "One  of  them  was  Will  Regnier,"  to 
which  the  deceased  responded,  "Yes,  and  the 
other  one  was  John  Labrier,"  such  conversa- 
tion was  inadmissible  as  a  part  of  the  "res 
gestse,"  since  "the  declaration  of  the  deceased 
was  not  a  declaration  indicative  of  what  or 
who  had  caused  the  injury,"  but  '*was  a  ques- 
tion rather  which  would  indicate  that  the  de- 
ceased was  seeking  information  rather  than 
giving  expression  to  what  naturally  and  irre- 
sistibly arose  in  his  mind  by  reason  of  the 
occurrence."  Regnier  v.  Territory,  82  Pac. 
509,  510,  15  OkL  652  (citing  and  adopting  Gil- 
lett.  Indirect  &  Collateral  Ey.  §  254;  Smith 
V.  Territory,  69  Pac.  805,  11  Okl.  669;  and 
citing  and  distinguishing  Puis  v.  A.  O.  U.  W., 
102  N.  W.  165,  13  N.  D.  559 ;  Travelers'  Ins. 
Co.  V.  Mosley,  75  U.  S.  397,  19  L.  Ed.  437; 
State  V.  Martin,  28  S.  W.  12,  124  Mo.  514; 
Lewis  V.  State,  15  S.  W.  642,  29  Tex.  App. 
201,  25  Am.  St.  Rep.  720;  Linderberg  v.  Cres- 
cent Mining  Co.,  33  Pac.  692,  9  Utah,  163; 
Peirce  v.  Van  Dusen,  78  Fed.  693,  24  C.  0.  A. 
280,  69  L.  R.  A.  705). 

In  mandamus  to  compel  the  granting  of 
a  pension  to  the  applicant  as  the  widow  of  a 
deceased  police  officer,  alleged  to  have  been 
killed  while  in  the  performance  of  his  duties, 
a  witness,  who  testified  that  he  heard  the  call 
of  a  police  whistle  and  walked  a  distance  of 
over  300  feet,  where  he  saw  the  deceased  of- 
ficer supported  by  two  men,  could  not  testify 
as  to  what  the  deceased  officer  stated  as  to 
what  was  the  matter  with  him;  the  state- 
ment not  being  a  part  of  the  "res  gestic." 
Murphy  v.  Board  of  Police  Pension  Fund 
Com*rs,  83  Pac.  577, 2  Cal.  App.  468. 

As  iUvstrfttlTe  o£  mala  traasaotloii 

Declarations  to  be  admissible  as  part  of 
the  "res  gestse"  must  be  so  connected  as  to 
be  a  part  of  the  transaction  in  controversy, 
and  tend  to  illustrate  or  explain  it,  the  fact 
itself  also  being  admissible.  Horst  v.  Lew- 
is, 103  N.  W.  460,  464,  71  Neb.  365. 

In  a  prosecution  for  homicide,  evidence 
describing  the  details  of  what  occurred  at  the 
time  of  the  homicide  constituting  one  contin- 
uous transaction  is  admissible  as  "res  gestse." 
WUUams  v.  State^  41  South.  992,  997, 147  Ala. 
10  (citing  GoUins  v.  State,  34  South.  993,  188 
Ala.  57;  Churchwell  y.  State*  23  Sooth.  72, 
117  Ala.  124 ;  Smith  t.  State,  7  South.  02»  88 
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Ala.  78;    Seams  y.  State,  4  Soafh.  SXl,  84 
Ala.  410). 

»  In  a  prosecution  for  murder,  the  "res 
gest»'*  is  not  limited  to  tbe  act  of  killing,  but 
includes,  not  only  the  murder  Itself,  but  also 
acts  demonstrating  the  quo  animo  and  mo- 
tive. Smlthson  v.  State,  137  S.  W.  487,  490, 
124  Tenn.  218,  86  L.  R.  A.  (N.  S.)  397. 

Byidence  a«  to  the  ages  of  decedent's 
chlldroi,  who  were  lying  on  the  floor  with 
him  at  or  immediately  before  the  shooting, 
was  admissible  as  a  part  of  the  "res  gestse," 
describing  the  situation  at  the  time  of  the 
shooting.  Johnson  y.  State,  53  South*  769, 
160  Ala.  10. 

Where,  in  an  action  by  a  passenger  for 
an  assault  by  the  conductor,  the  erridence 
showed  that  the  assault  followed  a  wrangle 
concerning  the  failure  of  the  passenger  and 
his  companions  to  leave  the  car  at  their  des- 
tination, evidence  of  what  the  passenger  and 
his  companions  said  at  the  time  was  admissi- 
ble as  a  part  of  the  **res  gestee,"  and  to  show 
who  was  In  fault  for  the  failure  of  the  pas- 
•senger  and  his  companions  to  alight  at  their 
destination.  Alabama  City,  G.  ft  A.  Ry.  Co. 
V.  Sampley,  53  South.  142,  144,  169  Ala.  372. 

In  an  action  on  a  life  policy,  defended  on 
the  ground  of  suicide,  the  facts  showing  the 
financial,  mental,  and  physical  condition  of 
insured  immediately  prior  to  the  time  of  his 
death  are  relevant,  as  a  part  of  the  "res 
gestse:'  Goldschmidt  v.  Mutual  Life  Ins.  Co. 
of  New  York,  119  N.  Y.  Supp.  233,  236,  134 
App.  Div.  475. 

Where  certain  transactions  between  de- 
fendant and  a  railroad  agent,  as  to  the  ship- 
ment of  wool  sued  for,  were  in  themselves 
admissible,  conversations  between  defendant 
and  the  agent  explanatory  of  such  transac- 
tion, though  in  plaintifTs  absence,  were  ad- 
missible as  "res  gestae.*'  Welker  v.  Apple- 
jnan,  90  N.  "E.  35,  40,  44  Ind.  App.  699. 

Where,  in  an  action  to  recover  for  ejec- 
tion of  plaintiff  from  a  street  car,  there  was 
evidence  that  passengers  had  left  the  car  be- 
cause of  the  conduct  of  plaintiff  and  his  com- 
panions, and  had  complained  to  the  conductor 
or  within  his  hearing  as  to  such  conduct,  the 
evidence  was  competent  as  "res  gestae"  to  ex- 
plain the  motive  of  the  conductor,  and  it  was 
error  to  Instruct  the  Jury  to  disregard  the 
same  unless  they  should  find  that  what  was 
said  by  the  passengers  to  the  conductor  or  in 
his  hearing  was  in  the  hearing  of  plaintiff, 
or  that  he  could  have  heard  it  United  Pow- 
er Co.  V.  Matheny,  90  N.  £.  154,  155,  81  Ohio 
St  204,  28  L.  R.  A.  (N.  S.)  761. 

Where  a  person  Is  arrested  and  Is  in  the 
possession  of  the  property  alleged  to  have 
been  stolen,  any  statement  or  declaration 
made  by  him  at  the  time  of  the  arrest  In 
ref^^enee  to  the  possession  thereof  is  admls- 
•ible  in  evidence  as  ezplanatoiy  of  the  char- 


acter of  his  possession,  and  constitutes  a  part 
of  the  "res  gestse**;  but  any  statement  or 
declaration  made  by  the  accused  in  reference 
to  the  property  stolen,  when  not  In  the  pos- 
session  thereof,  is  not  part  of  the  res  gestse. 
Smith  V.  Territory,  79  Pac.  214,  14  Okl.  518. 

Aa  m  part  of  priweipal  aet 

Declarations  or  acts  sought  to  be  intro- 
duced in  evidence  as  part  of  the  "res  gestae" 
must  be  connected  with  or  grow  out  of.  the 
main  or  principal  transaction  which  is  the 
subject-matter  of  the  litigation,  and  must 
tend  to  elucidate  and  explain  such  transac- 
tion. Leach  v.  Oregon  Short  Line  B.  Co. 
(Utah)  81  Pac.  90,  92. 

The  phrase  "res  gestse'*  ImpUes  a  sub- 
stantial coincidence  in  time;  but,  if  declara- 
tions of  third  persons  are  not  in  their  nature 
a  part  of  the  fact,  they  are  not  admissible 
in  evidence,  however  closely  related  in  point 
of  time.  Burns  v.  Borden's  Condensed  Milk 
Co.,  87  N.  Y.  Supp.  883,  884,  93  App.  Div.  566. 

The  acts  and  declarations  of  persons  not 
parties  which  are  receivable  as  "res  gestse'* 
must  have  been  done  or  made  at  the  time 
of  the  occurrence  of  the  main  fact,  must  have 
a  tendency  to  elucidate  it,  and  must  har- 
monize with  it  as  obviously  to  constitute  one 
transaction.  It  is  not  essential  that  they 
should  be  precisely  in  point  of  time  with  the 
main  fact,  provided  they  spring  out  of  the 
transaction  and  elucidate  it.  On  a  prosecu- 
tion for  murder,  it  was  error  to  admit  testi- 
mony that,  after  deceased  had  received  the 
fatal  wound,  people  near  the  scene  of  the 
<^me,  who  pursued  defendant  cried  "Mur- 
der!" Benjamin  v.  State,  41  South.  739,  740, 
148  Ala.  671  (citing  Wesley  v.  State,  62  Ala. 
182;  Gordon  v.  State,  30  South.  30,  129 
Ala.  113). 

Since  "res  gestse"  is  matter  incidental  to 
a  main  fact  and  explanatory  thereof,  made 
up  of  acts  and  words  so  closely  connected 
with  a  main  fact  as  to  really  constitute  a 
part  thereof  and  without  knowledge  of  which 
the  main  fact  might  not  be  properly  under- 
stood, proof  of  a  separate  rape  alleged  to 
have  been  committed  on  prosecutrix  by  de- 
fendant's male  companion  some  time  after 
the  offense  alleged  to  have  been  committed  by 
defendant  was  complete  and  at  a  point  some 
distance  therefrom,  having  no  connection 
therewith,  was  inadmissible  as  res  gestse. 
People  V.  Edwards,  110  Pac.  342,  343,  13  Cal. 
App.  551. 

"Nothing  can  he  said  to  be  included  in 
the  'res  gestae'  except  those  matters  which 
properly  speaking  enter  into  the  accident, 
which  serve  to  discover  its  immediate  cause, 
or  explain  the  particular  manner  of  its  hap- 
pening." The  fact  that  the  method  of  work 
was  changed  immediately  after  the  accident 
did  not  authorize  the  admission  of  evidence 
of  such  method  as  changed,  as  part  of  the  res 
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gestsa.    Fitter  y.  Iowa  Telephone  Co.,  106  N. 
W.  7,  8,  129  Iowa,  610. 

Declarations,  In  order  to  become  a  part 
of  the  "res  gestee,"  and  distinguished  from 
mere  hearsay,  must  be  connected  with  a  prin- 
cipal fact  or  transaction,  and  only  such  dec- 
larations are  admissible  as  grow  out  of  It  il- 
lustrate Its  character,  are  contemporaneous 
with  it,  and  derive  some  degree  of  credit 
from  it  State  v.  Ryder,  68  Atl.  652,  653,  80 
Vt.  422. 

Where  two  or  more  persons  are  associat- 
ed together  for  the  same  illegal  purpose,  any 
act  or  declaration  of  one  of  the  parties  in 
reference  to  the  common  object  forms  part 
of  the  *'res  gestae*'  and  is  admissible  in  evi- 
dence. Jones  V.  United  States,  179  Fed. 
584,  601,  103  C.  O.  A.  142. 

Statements  to  induce  a  person  to  drink 
that  the  liquor  was  good,  and  bought  from  a 
person  named,  were  not  concomitant  with  the 
act  of  obtaining  the  liquor,  nor  a  part  of  such 
act,  but  simply  related  to  the  completed 
transaction,  and  were  inadmissible  in  an  ac- 
tion for  negligence  in  selling  the  same. 
Campbell  v.  Brown,  106  Pac.  37,  38,  81  Kan. 
480,  26  L.  R.  A.  (N.  S.)  1142. 

In  an  action  for  Injuries  to  a  pedestrian 
from  the  falling  of  an  awning,  evidence  that 
a  man  was  working  with  the  awning  at  the 
time  of  the  accident  was  admissible  as  "res 
gestae."  Lewy  Art  Co.  v.  Agrlcola,  53  South. 
145,  148,  169  Ala.  60. 

In  ejectment.  It  was  not  error  to  permit 
a  witness  to  testify  that  the  person  through 
whom  the  plaintiff  derived  title  had  been  try- 
ing to  sell  witness'  father  the  land  three 
years  before,  where  there  was  evidence  that 
he  was  in  possession,  as  this  was  part  of  the 
"res  gestae,"  and  It  was. for  the  jury  wheth- 
er it  applied  to  the  particular  parcel  of  land. 
Owen  V.  Moxom,  52  South.  527,  530,  1G7  Ala. 
615. 

The  rule  that  declarations  of  a  party  in 
actual  possession  of  property  asserting  title 
in  himself  are  admissible  in  evidence  as 
part  of  the  "res  gestae,"  explanatory  of  the 
possession,  does  not  extend  to  his  declara- 
tions as  to  the  history  and  source  of  such 
title.  Baker  v.  Drake,  41  South.  845,  148 
Ala.  513  (citing  Ray  v.  Jackson,  90  Ala.  513, 
7  South.  747 ;   Vincent  v.  State,  74  Ala.  275). 

In  an  action  for  damages  for  the  flooding 
of  land,  caused  by  an  excavation  being  made 
so  near  a  ditch  as  to  break  in  Its  walls,  con- 
versations had  between  plaintiff's  agent  and 
the  one  doing  the  excavation  for  defendant, 
relative  to  the  cutting  down  of  the  embank- 
ment of  the  ditch  made  during  the  progress 
of  the  work,  were  admissible  as  part  of  the 
"res  gestae."  Southern  Ry.  Co.  v.  Lewis,  51 
South.  746,  750,  165  Ala.  555,  138  Am.  St. 
Rep.  77. 


The  admission  of  an  agent  to  bind  the 
principal  must  be  made  at  the  time  of  doing 
the  act  he  is  authorized  to  do,  and  must 
concern  the  act  either  while  actually  engaged 
in  the  transaction  or  so  soon  thereafter  as  to 
constitute  a  part  of  the  "res  gestae,"  which 
term  has  reference  to  and  applies  to  a  con- 
dition of  affairs,  a  condition  of  fact  rather 
than  a  rule  of  evidence.  The  statement  by 
the  agent  of  an  owner  of  cattle  killed  by  a 
train  made  after  the  accident  and  after  the 
train  had  come  to  a  stop.  In  response  to  a 
question  as  to  why  he  left  the  cattle  on  the 
track,  put  by  the  conductor  who  had  not  seen 
the  agent  until  after  the  accident,  was  not  a 
part  of  the  act  of  the  agent  in  protecting 
the  cattle  from  the  train,  and  was  not  a 
spontaneous  declaration,  and  was  not  admis- 
sible as  a  part  of  the  res  gestae.  Jungworth 
V.  Chicago,  M.  &  St  P.  Ry.  Co.,  123  N.  W. 
695,  696,  24  S.  D.  342. 

The  declarations  of  an  agent,  and  dec* 
larations  made  in  the  presence  of  an  agent, 
at  the  time  of  doing  an  act  within  the  scope 
of  his  authority,  and  relating  to  the  subject- 
matter  of  the  act,  are  evidence  as  part  of  th» 
"res  gestae."  Zart  v.  Singer  Sewing  Mach. 
Co.,  127  N.  W.  272,  275,  162  Mich.  387. 

Declarations  of  the  agent  of  the  seller  at 
the  time  of  sale  are  admissible  as  part  of 
the  "res  gestae."  American  Pure  Food  Co.  v. 
G.  W.  Elliott  &  Co.,  66  S.  E.  451,  452,  151  N. 
C.  393,  31  L.  R.  A.  (N.  S.)  910. 

Where  an  agent  of  a  carrier,  while  en- 
gaged in  tracing  and  locating  a  car,  stated 
that  it  had  not  yet  reached  a  certain  place, 
the  declaration  was  admissible  as  part  of 
the  "res  gestae"  in  an  action  for  damages  to 
the  shipment  contained  in  tlie  car,  as  was 
also  a  statement  made  by  another  agent 
when  he  was  attempting  to  adjust  plaintiff*s 
claim  for  damages,  and  when  he  and  plain- 
tiff were  examining  the  shipment  to  ascer- 
tain the  damages.  St.  Louis  &  S.  F.  R.  Co. 
V.  Watkins,  100  S.  W.  162,  163,  45  Tex.  Civ. 
App.  321. 

Where  a  railway  employ^  was  injured 
while  assisting  colaborers  to  put  a  hand  car 
on  the  track,  remarks  made  just  after  the 
accident,  by  the  foreman,  wbo  did  not  see 
it,  were  not  "res  gesta>,*'  but  purely  hearsay. 
St  Louis  S.  W.  Ky.  Co.  of  Texas  v.  Brlsco, 
100  S.  W.  989,  990,  42  Tex.  Civ.  App.  321. 

In  trespass  for  cutting  standing  timber, 
statements  in  the  nature  of  admissions  and 
directions  by  defendant's  foreman  while  he 
was  on  the  land,  and  also  while  cutting  the 
timber,  tending  to  show  that  the  timber  was 
being  cut  by  defendant  and  not  by  another, 
were  admissible  as  "res  gestae."  Kentucky 
Stave  Co.  v.  Page  (Ky.)  125  S.  W.  170,  174. 

In  a  suit  by  a  shipper  of  cattle  for  dam- 
ages, an  objection  to  the  account  of  sales  of 
the  cattle  read  in  evidence  that  the  evidence 
showed  the  same  was  made  up  from  data 
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furnished  by  salesmen  and  welghmasters,  the 
correctness  of  which  was  not  proven,  was  not 
tenable,  where  witnesses  who  actually  weigh- 
ed the  cattle  testtfled  to  their  weights,  and 
the  reports  of  the  weights  and  prices  realiz- 
ed, made  to  the  bookkeeper  of  the  company 
selling  the  same,  all  appeared  to  have  been 
contemporaneous  with  the  transactions  to 
which  they  related,  and  so  were  a  part  of  the 
"res  gestae."  Missouri,  K.  &  T.  Ry.  Co.  v. 
GoUer  (Tex.)  125  S.  W.  383,  3S5. 

In  an  action  for  the  ejection  of  a  passen- 
ger, testimony  as  to  the  conduct  of  the  con- 
ductor towards  other  passengers  shortly  after 
the  alleged  ejection  was  not  admissible,  not 
being  a  part  of  the  "res  gestse."  Dobbins  t. 
Little  Rock  Ry.  &  Electric  Co.,  95  S.  W.  794, 
796,  79  Ark.  85,  9  Ann.  Cas.  84  (citing  Hot 
Springs  St.  Ry.  Co.  v.  nildreth,  82  S.  W.  245, 
72  Ark.  572,  Little  Rock  Traction  &  Electric 
Co.  V.  Nelson,  52  S.  W.  7,  66  Ark.  501 ;  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Brown,  35  S.  W. 
225,  62  Ark;  259). 

Where  a  carrier  claimed  that .  Que  in- 
jured while  riding  on  a  train  was  a  trespass- 
er because  riding  on  a  pass  not  issued  to  her 
or  her  mother,  who  was  traveling  with  her, 
the  conductor  may  testify  as  to  whether  the 
mother  in  handing  the  pass  to  the  conductor 
indicated  for  whom  she  was  tendering  the 
pass,  as  it  was  part  of  the  "res  gestae." 
Broyles  v.  Central  of  Georgia  Ry.  Co.,  52 
South.  81,  85,  166  Ala.  616,  139  Am.  St.  Rep. 
50. 

*  ■ 

'  Where,  In  a  prosecution  for  murder,  de- 
fendant was  charged  with  fatally  shooting 
decedent,  a  policeman,  testimony  of  a  witness 
that  inmiediately  prior  to  the  shooting  he  told 
decedent  that  defendant  had  pulled  a  gun, 
that  about  this  time  defendant  came  up  and 
was  pointed  out  to  decedent  by  witness,  and 
that,  after  saying  that  no  pollcemau  could 
arrest  him,  defendant  broke  and  ran,  and 
was  followed  by  decedent,  was  competent  as 
part  of  the  **res  gestae."  Hull  v.  State,  100 
S.  W.  403,  405,  50  Tex.  Cr.  R.  607. 

In'  a  prosecution  for  murder,  exclama- 
tions by  the  son  of  deceased,  "Don't  shoot 
Pap!"  shown  by  an  eyewitness  to  the  shoot- 
ing, who  stood  209  yards  from  the  place  of 
the  shooting,  to  have  been  uttered  immediate- 
ly before,  and  when,  the  father  was  shot, 
are  admissible  as  a  part  of  the  "res  gestte." 
Kennedy  y.  Commonwealth  (Ky.)  100  S.  W. 
242,  243. 

On  a  prosecution  for  assault  and  bat- 
tery by  a  parent  on  a  child,  evidence  that  the 
parent  compelled  the  child  to  travel  bare- 
footed about  three  or  four  miles  over  a 
hilly  and  rocky  road  ahead  of  a  horse  on 
which  the  parent  was  riding,  the  child  being 
urged  on  to  the  limit  of  his  speed  by  oc- 
casional lashes  of  a  whip,  was  admissible 
as  a  part  of  the  "res  gestse"  of  a  continuous 


assault    State  v.  Koonse,  101  S.  W.  139,  142, 
123  Mo.  App.  655. 

Gn  the  trial  of  a  physician  for  prescrib- 
ing intoxicating  liquors  with  intent  to  evade 
the  law,  statements  of  a  clerk  at  the  drug 
store  where  the  prescriptions  were  filled 
made  to  prosecuting  witness  on  his  applica- 
tion for  the  purchase  of  whisky,  before  ob- 
taining the  prescription,  that  he  could  only 
sell  on  prescription,  which  could  be  pro- 
cured from  accused,  were  a  part  of  the  res 
gestae,  because  a  part  of  the  transaction 
culminating  in  the  giving  of  the  prescription, 
and  the  sale  of  whisky  thereon;  the  term 
**res  gestae"  extending  to  statements  estab- 
lishing liability  by  showing  acts  done  on  dis- 
tinctly other  occasions  as  part  of  a  consistent 
plan  of  operation.  State  y.  Terry,  55  South. 
15,  17,  128  La.  680. 

A  barge  and  schooner  in  tow  of  the 
same  tug,  passing  down  the  James  river  at 
night,  the  schooner  being  behind  the  barge, 
came  in  collision.  Shortly  before  the  colli- 
sion, the  captain  of  the  schooner,  coming 
on  deck,  called  to  the  master  of  the  barge  to 
stop  sheering,  and  ,he  replied  that  the  tug 
"was  going  all  the  way  round  the  river." 
Held  that,  on  an  issue  between  the  tug  and 
barge  as  to  the  fault  for  the  oollision,  such 
statement  was  admissible  in  evidence  as 
part  of  the  "rea  gestse."  The  Theodore 
Roosevelt,  164  Fed*  155,  167. 

Declarations  of  accused  while  at  the 
scene  of  the  killing  with  his  pistol  In  his  hand 
and  Ih  the  presence  of  deceased  were  admis- 
sible as  "res  gestae,"  without  preliminary 
proof  that  they  were  voluntary.  Williams 
V.  State,  41  South.  992.  996,  147  Ala.  10.     . 

In  an  -action  for  injury  to  a  vessel  by 
collision  with  a  drawbridge,  because  of  the 
bridge  tender's  negligence '  in  failing  to  open 
it  in  time,  evidence  that,  the  morning  after 
the  injury,  the  bridge  tender  visited  the 
vessel  and  inquired  whether  plaintiff  would 
take  a  named  sum  and  drop  the^  matter,  was 
inadmissible  as  part  of  the  "res  gestae." 
Southern  R.  Co.  v.  Reeder,  44  South.  699, 
702,  152  Ala.  227,  126  Am.  St  R«p.  28. 

On  a  prosecution  for  murder,  testimony 
that  some  of  the  shots  from  defendant's  gun 
passed  through  the  clothing  of  witness  was 
admissible  as  part  of  the  res  gestae."  Ham- 
mond V.  State,  41  South.  761,  764,  147  Ala. 
79. 

On  a  prosecution  for  murder,  evidence 
that,  immediately  after  shooting  deceased, 
defendant  shot  the  brother  of  deceased,  was 
admissible  as  part  of  the  "res  gestae."  Ham- 
mond V.  State,  41  South.  761,  764,  147  Ala. 
79  (citing  Seam  v.  State,  4  South.  521,  84 
Ala.  410;  Smith  v.  State,  7  South.  52,  88 
Ala.  73;  Plant  v.  State,  37  South.  150,  140 
Ala.  52). 

In  a  prosecution  for  murder,  where  ac- 
cused shot  decedent  and  simultaneously  shot 
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a  little  girl,  evidence  of  the  shooting  of  the 
latter  was  a  part  of  the  "res  gestse."  Nel- 
son y.  State,  101  8.  W.  1012,  1013,  01  Tex. 
Cr.  R.  340. 

Where,  In  trespass  for  the  removal  of 
plaintiff's  furniture,  defendant  claimed  that 
plaintiff  had  fully  consented  to  such  removal, 
evidence  that  she  was  sitting  In  one  comer  of 
the  house  crying  at  the  time  was  admissible 
as  ''res  gestse,"  and  as  bearing  on  the  ques- 
tion of  consent  Terry  v.  Williams,  41  South. 
S04,  805,  148  Ala.  468. 

In  an  action  against  a  gas  company  for 
injuries  from  an  explosion  of  gas  whldti  es- 
caped from  an  uncapped  pipe,  a  declaration 
by  an  employ^  of  the  company,  sent  to  plaln- 
tUTs  house  to  Install  a  gas  meter  and  make 
a  test  of  the  piping  In  the  house,  made  to 
plumbers  at  the  house,  that  he  would  make 
the  test,  though  the  pipes  had  been  tested, 
was  admissible  as  a  part  of  the  '*res  gestae." 
Kenney  v.  South  Shore  Natural  Gas  &  Fuel 
Co.,  119  N.  Y.  Supp.  363,  365,  134  App.  Dlv. 
850. 

In  an  action  for  injtirles  to  a  boy  by  a 
street  car,  evidence  that  four  or  five  minutes 
before  the  injury,  as  plaintiff  and  his  com- 
panions were  passing  on  their  way  from 
school,  defendant's  conductor  asked  him  to 
help  push  the  car,  is  admissible  as  "res 
gestae,"  not  for  the  purpose  of  showing  negli- 
gence by  the  conducto^t  but  to  show  that 
the  conductor  had  notice  of  the  presence  of 
the  boys.  Swanson  v.  Chicago  City  R.  Co., 
90  N.  £.  210,  213,  242  111.  388. 

In  a  prosecution  for  the  larceny  of  a 
check  given  to  defendant  by  a  person  with 
whom  he  had  agreed  to  join  in  the  purchase 
of  a  piece  of  property  fpr  speculative  pur- 
poses, there  was  evidence  that  the  check  was 
given  as  a  part  of  the  contribution  which 
the  other  person  was  to  make  to  enable  de- 
fendant to  purchase  the  property,  and  that 
the  check  was  not  so  used,  but  was  appro- 
priated by  defendant  %o  his  own  use.  The 
check  was  written  by  defendant,  and  the 
drawer,  who  could  not  read,  testified  that  he 
did  not  k;iow  when  he  delivered  the  check 
that  it  was  made  payable  to  the  persons 
named  as  payees,  but  supposed  that  It  was 
payable  to  the  owner  of  the  land  which  he 
and  defendant  intended  purchase.  Two  days 
later  another  check  was  drawn  payable  to 
defendant's  order  for  the  remainder  of  the 
amount  which  the  drawer  was  to  contribute 
to  the  purchase  of  the  land.  Held,  that  this 
check  and  the  stub,  showing  that  it  was  pay- 
able to  defendant,  was  admissible  in  evidence 
as  part  of  the  "res  gest«*'  bearing  on  the 
question  as  to  a  partnership  and  the  credi- 
bility of  the  testimony  of  the  drawer  of  the 
check.  People  v.  Hart,  99  N.  Y.  Supp.  758, 
763,  114  App.  Dlv.  9. 

In  an  action  for  the  value  of  live  stock 
seized  under  an  execution  against  plaintiff's 


father,  wherein  it  was  claimed  by  plaintiff 
that  ttie  stock  levied  on  was  his  share  of 
stock  purchased  by  his  father  for  plaintiff 
and  his  brothers,  who  with  their  mother  man- 
aged the  homestead  without  the  assistance 
of  their  father,  who  had  turned  over  the 
business  of  carrying  on  the  farm  to  them, 
giving  them  all  the  proceeds,  one  of  plain- 
tiff's brothers  was  permitted  to  answer  a  ques- 
tion as  to  what  was  the  agreement  between 
them  as  to  the  amount  to  be  paid  by  each 
of  them  on  the  balance  of  the  mortgage  giv- 
en by  the  father  on  the  stock.  Held  proper, 
witness  having  testified  that  there  was  a  di- 
vision of  the  stock  between  the  brothers  and 
mother,  and  that  there  was  a  balance  unpaid 
on  the  purchase  price  thereof ;  and  hence  it 
was  competent  to  show  that,  when  the  stock 
was  divided,  provision  was  made  for  the  bal- 
ance due  on  the  purchase  of  the  same,  as  it 
was  a  part  of  the  transaction  which  plaintiff 
claimed  resulted  in  his  becoming  sole  owner 
of  the  stock  in  controversy^  and  bore  directly 
on  the  question  of  good  faith,  and  was  admis- 
sible as  a  part  of  the  "res  gestae."  Gomeau 
V.  Hurley,  123  N.  W.  715.  717,  24  S.  D.  276. 

Statements  of  a  purchaser  to  his  ven- 
dors in  the  treaty  of  purchase  are  part  of  the 
"res  gestae"  and  admissible  against  him  to 
show  a  mutual  mistake  in  the  description, 
though  made  in  the  absence  of  the  person 
in  whose  name  the  legal  title  was  taken. 
Moore  v.  Moore,  66  S.  E.  598,  599,  151  N.  C. 
555. 

In  order  for  a  statement  to  t)e  a  part 
of  the  **res  gestae,"  it  must  be  so  connected 
with  the  very  transaction  or  ftict  under  In- 
vestigation as  to  constitute  a  part  of  It  On 
a  prosecution  for  the  murder  of  one  who  was 
shot  while  riding  In  a  buggy,  testimony  that 
decedent  stated  to  witness  after  the  shooting 
that  a  person  other  than  accused  had  ridden 
with  decedent,  and  then  left  decedent  before 
he  reached  the  point  where  he  was  shot,  was 
not  admissible  as  '"res  gestae,"  though  the 
statement  was  made  a  couple  of  hours  after 
the  shooting,  and  the  witness  was  the  physi- 
cian who  had  'been  called  to  attend  decedent. 
Richards  v.  Commonwealth,  59  S.  E.  1104, 
1108,  107  Va.  881. 

"Admissions  of  a  principal,  made  during 
the  transaction  of  the  business  for  which  the 
surety  is  bound,  become  a  part  of  the  'res 
gestae,'  and  are  admissible  against  the  sure- 
ty." Bailey  v.  McAlpln,  50  S.  E.  388,  395, 
122  Ga.  616. 

Narratives 

A  declaration  which  is  but  a  narrative 
of  what  occurred,  and  not  an  incident  of  the 
event,  is  not  admissible  as  "res  gestae."  Sa- 
las  V.  People,  118  Pac.  992,  993,  51  Colo.  461, 
37  L.  R.  A.  (N.  S.)  252. 

WTiile  a  narrative  of  past  events  cannot 
be  introduced  as  part  of  the  **res  gestap,"  con- 
tlnuousness  Is  not  always  measured  by  time; 
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the  true  inquiry  being  whether  the  de<dara- 
tlon  is  a  verbal  act,  illustrating  or  explaining 
other  parts  of  the  transaction  of  which  it- 
self is  a  part,  or  is  merely  a  history  or  part  of 
a  history  of  a  completed  past  affair.  Mc- 
MahoD  y.  Chicago  City  R.  Co.»  88  N.  E.  223, 
224,  289  lU.  334. 

"The  *res  gestse*  may  be  defined  as  those 
circumstances  which  are  the  automatic  and 
undisguised  incidents  of  a  particular  litiga- 
ted act  and  which  are  admissible  when  il- 
lustrative of  such  act,  indeed,  must  be,  in 
contemplation  of  law,  a  part  of  the  act  Itself. 
Narratives,  unconnected  with  the  principal 
facts,  are  universally  rejected.*'  Thus,  where 
a  street  car  came  to  a  sudden  stop,  and  a 
passenger  was  thrown  from  his  seat  and  in- 
jured, and  when  he  regained  consciousness, 
while  the  conductor  was  removing  him  from 
the  car,  he  inquired  of  the  conductor  the 
cause  of  the  trouble,  the  statement  of  the 
conductor  as  to  what  had  caused  it  was  not 
a'dmissible  as  res  gestae  in  an  action  for  the 
injuries.  Hedmon  v.  Metropolitan  St  Ry. 
Co.,  84  S.  W.  26,  29,  186  Mo.  1,  105  Am,  St 
Rep.  558. 

"The  *re8  gestae'  may  be  defined  as  thosd 
circumstances  which  are  the  undesigned  in- 
cident of  a  particular  litigated  act,  and  which 
are  admissible  when  illustrative  of  such 
act.  These  incidents  may  be  separated 
from  the  act  by  a  lapse  of  time  more  or 
less  appreciable.  They  may  consist  of 
speeches  of  any  one  concerned,  whether 
participant  or  bystander.  They  may  com- 
prise things  left  undone,  as  well  as  things 
done.  Their  sole  distinguishing  feature  is 
that  they  should  be  the  necessary  incidents 
of  the  litigated  act;  necessary,  in  this  sense, 
that  they  are  part  of  the  immediate  prepara- 
tions for  or  emanations  of  such  act,  and  are 
not  produced  by  the  calculated  policy  of  the 
actors.  In  other  words,  they  must  stand  in 
immediate  causal  relation  to  the  act — a  re- 
lation  not  broken  by  the  interposition  of  vol- 
untary individual  wariness,  seeking  to  manu- 
facture evidence  for  itself.  Incidents  that 
are  thus  immediately  and  unconsciously  as- 
sociated with  an  act,  whether  such  incidents 
are  doings  or  declarations,  become  in  this 
way  evidence  of  the  character  of  the  act 
They  are  admissible,  though  hearsay,  be- 
cause in  such  cases,  from  the  nature  of 
things,  it  is  the  act  that  creates  the  hear- 
say,  and  not  the  hearsay  the  act."  In  a  pros- 
ecution for  homicide,  testimony  by  de- 
fendant's sister  that  accused  told  her,  with- 
in from  two  to  five  minutes  after  the  killing 
that  he  killed  decedent  in  self-defense,  etc., 
was  not  admissible  as  "res  gestss"  being  a 
self-serving  statement,  in  that  it  was  a  nar- 
rative of  a  past  event,  not  sutficiently  connect- 
ed with  the  fact  of  the  killing  to  illustrate. 
State  V.  McKeuzie.  128  S.  W.  948,  952,  228 
Mo.  385  (quoting  and  adopting  definition  in 
1  Whart  Ev.  §  259). 


In  an  action  against  the  ownc^  of  a 
vessel  for  injuries  to  sheep  pelts,  alleged  to 
have  'been  caused  by  negligent  stowage,  a 
letter  written  to  plaintiffs  by  defendant's 
agents,  through  whom  plaintiff  had  made  a 
claim  for  damages,  purporting  to  state  the 
facts  concerning  the  shipment  and  the  man- 
ner in  which  the  pelts  were  stowed,  was  a 
mere  narrative  of  past  events,  not  a  part  of 
the  "res  gestae."  Herman,  Waldeck  &  Co. 
V.  Pacific  Coast  S.  8.,  Co.,  83  Pac.  158,  159, 
2  Cal.  App.  167. 

To  Justify  the  declarations  of  third  par- 
ties to  be  admitted  as  part  of  the  "res  gestae," 
they  must  be  so  connected  with  the  transac- 
tion as  to  characterize  or  explain  it  They 
must  be  more  than  a  mere  narrative  of  a 
past  occurrence.  Upon*  the  trial  of  an  indict- 
ment against  M.,  an  officer  of  a  county,  for 
assisting  O.  in  obtaining  from  the  county 
money  not  lawfully  and  Justly  due  to  0.,  evi- 
dence by  one  C.  that  C,  upon  coming  to  the 
place  where  he  (C.)  was  from  the  bank  where 
he  (O.)  had  received  the  money,  for  the  aid- 
ing in  obtaining  which  M.  had  been  indicted. 

0.  told  him  that  he  had  Just  come  from  the 
bank  and  had  too  much  money  was  hearsay, 
and  no  part  of  the  **res  gestae."  State  v. 
Mlckler,  64  Atl.  148,  149,  73  N.  J.  Law,  513 
(citing  7  Words  and  Phrases,  p.  6130). 

"It  la  said  that  events  which  speak  for 
themselves  through  the  instructive  words 
and  acts  of  participants  axe  parts  of  the  'res 
gestae,'  but  that  evidence  of  the  acts  and 
words  of  the  participants  when  narrating 
the  evidence  is  mere  hearsay."  In  an  ac- 
tion for  contribution  under  an  alleged  agree- 
ment of  cosuretyship  between  defendant  and 
plaintiff's  testator  for  the  payment  of  the 
note  of  a  third  party,  which  note  plaintiff 
claimed  was  afterwards  indorsed  by  them 
pursuant  to  said  agreement,  and  was  finally 
paid  by  her,  declarations  ot  the  testator  in 
respect  to  such  agreement,  made  in  his  own 
interest  in  the  absence  of  defendant^  were 
not  admissible  as  part  of  the  "res  gestae." 
Chapman  v.   Pendleton,   59  Atl.   928,   26  R. 

1.  .673. 

In  an  action  against  a  railroad  company 
for  killing  an  animal,  the  testimony  of  a 
witness  that  the  section  boss  showed  him 
where  the  animal  was  when  struck,  and  stat- 
ed that  after  it  was  struck  he  killed  it,  was 
not  admissible  as  "res  gestae."  Poindexter 
&  Orr  Ldve  Stock  Co.  v.  Oregon  Short  Idne 
R.  Co.,  88  Pac.  886,  887,  33  Mont  338. 

In  an  action  against  a  gas  company  for 
injuries  from  an  explosion  of  gas  which  es- 
caped from  an  uncapped  pipe,  a  statement 
by  an  employ^  made  after  the  explosion  as 
to  his  test  of  the  piping  in  the  house  was  not 
a  part  of  the  "res  gestae."  Kenney  y.  South 
Shore  Natural  Gas  &  Fuel  Co.,  119  N.  Y. 
Supp.  363,  365,  134  App.  Div.  859. 
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Statements  of  olweinrerg 

The  exclamation  of  a  bystander  contem- 
poraneous with  an  occurrence  is  a  part  of  the 
"res  gestae."  Where  something  startling 
enough  to  produce  nervous  excitement  oc- 
curs, spontaneous  utterances  of  the  parties 
present  are  admissible  as  a  part  of  the  "res 
gesta?,"  and  the  inquiry  is  whether  they  were 
ma;de  at  atime  and  under  such  circumstanc- 
es as  to  Induce  the  belief  that  they  were  not 
the  result  of  reflection  or  premeditation. 
And  so,  where,  In  an  action  against  a  street 
railroad  company  for  injuries  to  a  boy  steal- 
ing a  ride,  the  issue  was  whether  the  boy  fell 
off  the  car  or  was  kicked  6ft  by  the  conductor, 
a  statement  of  a  passenger  made  at  the  time 
the  boy  was  observed  riding  on  the  step  of 
the  car  and  as  the  conductor  was  pulling  the 
bell  cord  and  starting  to  open  the  door  that 
the  boy  was  off  was  admissible  as  a  part  of 
the  "res  gestae."  Britton  v.  Washington  Wa- 
ter Power  Co.,  110  Pac.  20,  22,  59  Wash.  440, 
33  L.  R.  A  (N.  S.)  109,  140  Am.  St.  Rep.  858. 

Declarations  of  bystanders  may  be  so 
connected  with  a  transaction  as  to  character- 
ize and  be  a  part  of  it  When  this  is  the 
case^  they  are  admitted  on  the  same  theory 
as  if  they  had  been  made  by  one  of  the  actora 
Thus,  where  a  declaration  or  statement  is 
made  by  a  bystander  during  an  altercation  in 
which  one  of  the  parties  shoots  and  kills 
the  other,  and  which  remark  gives  charac- 
ter to  an  act  of  the  accused,  which  act  is 
a  proper  subject  of  proof  on  the  trial,  such 
statement  may  be  introduced  in  evidence  as 
part  of  the  "res  gestse."  Baysinger  v.  Territo- 
ry, 82  Pac.  728,  731,  15  Okl.  386  (quoting  and 
adopting  definition  in  1  McClaln,  Cr.  Law,  § 
412,  and  Elliott,  Ev.  §  650). 

In  an  action  by  a  passenger  for  the  mis- 
conduct of  the  conductor,  consisting  of  in- 
sulting language,  the  statement  of  a  fellow 
passenger,  who  had  heard  the  conductor's 
language,  made  to  the  passenger  after  the 
termination  of  the  dispute,  that  it  was  a 
shame  for  a  man  to  have  to  take  anything 
like  that,  and  that  the  passenger  ought  to 
have  slapped  the  conductor,  was  inadmissi- 
ble as  the  opinion  of  a  stranger  to  the  occur- 
rence, and  not  a  part  of  the  "res  gestxe." 
Texas  &  N.  O.  B.  Co.  v.  Marshall,  122  S.  W. 
946,  947,  57  Tex.  Civ.  App.  538. 

In  an  action  for  death  of  a  railway 
trackman  by  being  struck  by  a  train,  evi- 
dence that  on  the  morning  in  question  witness 
saw  the  train  and  "talked  about  it  running 
fast,**  not  shown  to  have  been  contemporane- 
ous with  the  passing  of  the  train,  was  not 
"res  gestae,"  but  was  inadmissible  as  hear- 
say. Norfolk  &  W.  By.  Co.  v.  Gesswine,  144 
Fed.  56,  60,  75  C.  C.  A.  214. 

Spontameiiy 

Declarations  to  be  "res  gestte"  must  be 
spontaneous,  and  not  statements  which  are 
deliberate  and  prepared  for  a  purpose.    Thus, 


in  an  action  against  a  city  to  recover  for 
property  alleged  to  have  been  destroyed 
through  mob  violence,  a  dispatch  by  the  may- 
or of  the  city  to  the  Governor  of  the  state 
describing  conditions  and  asking  for  troops, 
prepared  by  the  legal  department  of  such  dty, 
is  not  a  part  of  the  res  gestae,  and  is  not 
competent  against  the  city.  Pittsburgh,  C, 
C.  &  St  L.  By.  Co.  V.  City  of  Chicago,  144 
111.  App.  293,  307,  30a 

To  constitute  statements  ''res  gestie" 
they  must  be  spontaneous,  the  transaction 
voicing  itself.  The  person  making  the  dec- 
larations need  not  have  been  a  competent 
witness.  Thomas  v.  State,  84  S.  W.  823,  824, 
47  Tex.  Cr.  R.  534,  122  Am.  St  Bep.  712  (cit- 
ing Kenney  v.  State,  79  S.  W.  817,  65  L.  R. 
A  316), 

Statements    not    niade   in   defendant's 
presence 

A  declaration  by  an  attorney  claiming  a 
half  ownership  in  real  estate  for  his  services 
for  successfully  prosecuting  an  action  there- 
for, made  long  after  the  making  of  the  alleg- 
ed contract  to  pay  him  a  contingent  fee  of 
one-half  of  the  property  on  his  successfully 
prosecuting  the  action,  and  wholly  discon- 
nected with  the  transaction  constituting  the 
making  of  the  contract,  and  in  the  absence  of 
the  client,  is  not  a  part  of  the  "res  gestae," 
and  is  inadmissible.  Batcheller  v.  Whittier, 
107  Pac.  141,  143,  12  Cal.  App.  262. 

RES  INTER  ALIOS  ACTA 

The  acts  and  declarations  either  of 
strangers  or  of  one  of  the  parties  to  the  ac- 
tion in  his  dealings  with  strangers  are  desig- 
nated "res  inter  alios  dcta."  Chicago  &  B. 
I.  B.  Co.  V.  Schmitz,  71  N.  E.  1050,  1054,  211 
111.  446. 

Where  a  debtor  was  arrested  on  the  com- 
plaint of  an  attorney  for  the  creditor,  and 
the  debtor's  release  from  custody  was  obtain- 
ed on  habeas  corpus,  the  declarations  of  the 
judge  in  the  habeas  corpus  proceedings  were 
"res  inter  alios  acta,"  and  inadmissible  in 
an  action  by  the  debtor  against  the  creditor 
for  false  imprisonment.  West  v.  A.  F.  Mes* 
sick  Grocery  Co.,  50  S.  E.  565,  566,  138  N.  C. 
166. 

"Bes  inter  alios  acta  alterl  nocere  non 
debet"  means  "a  transaction  between  two 
parties  ought  not  to  operate  to  the  disadvan- 
tage of  a  third."  It  relates  only  to  the  law 
of  evidence.  Carroll  v.  Bye  Tp.,  101  N.  W. 
894,  897,  13  N.  D.  458. 

RES  IPSA  IiOQUmnEt 

The  meaning  of  the  maxim  "res  ipsa  lo- 
quitur" is  tliat  the  res,  the  thing,  of  itself,  is 
evidence  of  negligence.  Cunningham  v.  Da- 
dy,  83  N.  E.  689,  690, 191  N.  Y.  152. 

In  some  cases  the  term  "res  ipsa  loqui- 
tur" has  been  used  as  synonymous  with 
"prima  facie  case,"  and  it  is  sometimes  spok- 
en of  as  evidence  raising  a  presumption. 


RBS  IPSA  LOQUITUB 


315 


RES  IPSA  LOQUITUB 


Overcash  ▼.  Charlotte  Electric  By.  Light  & 
Power  Co.,  57  S.  B.  377, 379, 144  N.  O.  572,  12 
Ann.  Cas.  .1040  (citing  Ellis  v.  Portsmouth  & 
It  R.  Co.,  24  N.  C.  138;  Womble  v.  Mer- 
chants' Grocery  Co.,  47  S.  B.  4»3,  136  N.  C. 
574;  State  v.  Barrett,  50  S.  E.  506,  138  N.  C. 
630, 1  L.  R.  A.  [N.  S.]  626). 

The  "res  ipsa  loquitur  doctrine"  applies 
only  where  the  circumstances  speak  for  them- 
selves, and,  unexplained,  point  to  negligence. 
Rosenblnm  v.  Brooklyn  Heights  R.  Co.,  137 
N.  Y.  Supp.  1078,  1079,  153  App.  Dlv.  304. 

The  maxim  "res  ipsa  loquitur"  relates  to 
cases  involving  negligence,  and  has  no  appli- 
cation to  an  alleged  breach  of  warranty  that 
a  rope  would  be  sufficient  to  lower  a  safe. 
Oregon  Auto  Dispatch  v.  Portland  Cordage 
Co.,  95  Pac.  498,  499,  51  Or.  583. 

"Bes  ipsa  loquitur,"  the  thing  speaks  for 
itself,  symbolizes  that  the  occurrence  of  the 
injury  raises  a  presumption  of  culpability  on 
the  part  of  the  owner  or  manager  of  an  ap« 
paratus.  Delaware  &  H.  Co.  v.  Dix,  188  Fed. 
901,  905, 110  O.  C.  A.  635. 

The  doctrine  of  "res  ipsa  loquitur"  is 
merely  a  short  way  of  saying  that  the  circum- 
stances attendant  upon  an  accident  are  them- 
selves of  such  character  as  to  Justlfj'  a  jury 
in  inferring  negligence  as  the  cause  of  that 
accident,  and  it  is  applicable  to  two  classes 
of  cases,  namely,  when  the  relation  of  carrier 
and  passenger  exists  and  the  accident  arises 
from  some  abnormal  condition  in  the  depart- 
ment of  actual  transportation ;  second,  where 
the  injury  arises  from  some  condition  or 
event  that  is  in  its  very  nature  so  obviously 
destructive  of  the  safety  of  persons  or  proper- 
ty and  is  so  tortious  in  its  quality  as,  In  the 
first  instance  at  least,  to  permit  no  inference 
save  that  of  negligence  on  the  part  of  the 
person  in  control  of  the,  injurious  agency. 
Strasburger  v.  Vogel,  63  Atl.  202,  203,  1(^ 
Md.  85  (quoting  Benedick  v.  Potts,  40  Atl. 
1068,  88  Md.  55,  41  L.  R.  A.  478).  See.  also, 
State,  to  Use  of  Charles,  v.  United  Bys.  & 
Electric  Co.,  60  Atl.  249,  251,  101  Md.  183; 
Louisville  &  N.  R,  Co.  v.  Clark,  106  S.  W. 
1184,  1186.  Thus,  where  defendant  dock 
company,  as  Incident  to  its  business,  operat- 
ed a  short  line  of  railroad,  over  which  It 
moved  cars  between  defendant's  docks  and 
warehouse,  it  having  complete  management 
and  control  of  the  cars  thereon,  and  while 
plaintiff  was  removing  freight  in  a  car  on  the 
side  track  to  which  he  had  been  taken  for 
that  purpose  by  an  employ^  of  defendant,  the 
car  was  violently  moved  injuring  him,  by  the 
rear  wheels  of  the  second  of  two  cars  which 
were  being  moved  from  a  side  onto  the  main 
track  failing  to  follow  the  switch  track, 
thereby  derailing  the  car  and  drawing  it 
against  that  at  which  plaintiff  was  at  work, 
the  facts  furnished  evidence  of  defendant's 
negligence  which,  in  the  absence  of  explana- 
tion, authorized  verdict  for  plaintiff.    Fisher 


V.  New  York  Dock  Co.,  87  N.  Y.  Supp.  117, 
119,  91  App.  Div.  526. 


"1 


Res  ipsa  loquitur" — the  thing  speaks 
for  itself— is  applicable  in  the  law  of  negli- 
gence to  cases  where  the  cause  of  an  acci- 
dent may  be  inferred  from  circumstances,  or 
the  law  itself  raises  inferences  from  proved 
facts,  unless  the  defendant  produces  evidence 
to  explain  or  overcome  such  facts  and  show 
that  no  such  Inference  is  justified;  thus, 
where  plaintiff  claimed  that  an  unseen  blow 
by  which  he  was  injured  came  from  an  iron 
pipe  accidentally  dislodged  from  refuse  on 
an  upper  floor,  and  falling  thence  through 
an  opening,  rather  than  from  an  unseen  as- 
sailant or  an  accidental  fall,  the  doctrine 
was  applicable.  Huggard  v.  Glucose  Sugar 
Refining  Co.,  109  N.  W.  475,  480,  132  Iowa, 
724. 

The  maxim  "res  ipsa  loquitur,"  literally 
translated  "The  thing  itself  speaks,"  means 
that  when,  through  any  instrumentality  or 
agency  under  the  management  or  control  of 
a  defendant  or  his  servants,  there  is  an  oc- 
currence, injurious  to  plaintiff,  which  in  the 
ordinary  course  of  things  would  not  take 
place  if  the  person  in  control  were  exercis- 
ing due  care,  the  occurrence  itself,  In  the  ab- 
sence of  explanation  by  defendant,  affords 
prima  facie  evidence  that  there  was  want  of 
due  care.  Mumma  v.  Easton  &  A.  R.  Co.,  65 
Atl.  208,  210,  73  N.  J.  Law,  653  (citing 
Thompson,  Neg.  S§  15,  7635;  Smith,  Neg.  p. 
246;  Excelsior  Electric  Co.  v.  Sweet,  80  Atl. 
563,  57  N.  J.  Law,  224.  227-229;  Sheridan 
V.  Foley,  33  Atl.  484,  58  N.  J.  Law,  230,  232, 
233 ;  Consolidated  Traction  Co.  v.  Thalhelm- 
er,  37  Atl.  132,  59  N.  J.  Law,  474,  476 ;  Ber- 
gen County  Traction  Co.  v.  Demarest,  42  AU. 
729,  62  N.  J.  Law,  755,  756,  72  Am.  St.  Rep. 
685;  Shay  v.  Camden  &  S.  Ry.  Co.,  49  Atl. 
547,  66  N.  J.  Law,  334,  335;  Paynter  v. 
Bridgeton  &  M.  Traction  Co.,  52  Atl.  367,  67 
N.  J.  Law,  619,  625);  Oglesby  v.  Missouri 
Pac.  Ry.  Co.,  76  S.  W.  623,  638,  177  Mo.  272 
(quoting  with  approval  from  Thompson,  Neg., 
in  dissenting  opinion  by  Yalliant,  J.). 

The  meaning  of  the  term  "res  ipsa  loqui- 
tur" is  that  the  thing  itself  speaks ;  that  the 
accident  itself  raises  a  presumption  of  negli- 
gence on  the  part  of  defendant,  which  he 
must  rebut  by  showing  that  he  took  reason- 
able care  to  prevent  the  happening  of  the  ac- 
cident. The  doctrine  only  applies  where  the 
machine,  appliance,  or  other  thing  from 
which  the  injury  results  is  shown  to  be  un- 
der the  management  of  defendant,  and  the 
accident  is  such  as  In  the  ordinary  course  of 
things  does  not  happen  if  those  in  control 
use  proper  care.  Illinois  Cent.  R.  Co.  v. 
Swift,  72  N.  E.  737,  741,  213  111.  807  (citing 
1  Add.  Torts,  §  38;  North  Chicago  St.  Ry. 
Co.  V.  Cotton,  29  N.  B.  899,  140  lU.  486 ;  Chi- 
cago City  Ry.  Co.  v.  Barker,  70  N,  E.  624,  209 
111.  321).  It  does  not  apply  to  the  ca.9e  of 
one  run  over  while  waUUng  on  a  railroad 
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track  in  the  nlgbttime.  Frye  t.  St.  Louis,  I. 
M.  &  S.  B.  Co.,  08  S.  W.  566,  572,  2M  Mo. 
377,  8  L.  B.  A.  (N.  S.)  1069. 

Where  an  accident  itself,  with  all  its  sur- 
roundings, speaks  in  such  way  and  is  of  such 
character  as  to  show  negligence  on  the  part 
of  defendant,  the  doctrine  of  *'res  Ipsa  loqui- 
tur" applies,  and  plaintiffs  are  entitled  to  re- 
cover, in  the  absence  of  other  proof.  Wood 
V.  Wilmington  City  By.  Co.  (Del.)  64  Atl. 
246,  247,  5  Pennewill,  369. 

The  doctrine  of  "res  ipsa  loquitur"  ap- 
plies only  in  cases  where  the  occurrence 
would  not  happen  in  the  ordinary  course, 
except  by  negligence  on  the  part  of  defend- 
ant. Elliott  V.  Brooklyn  Heights  B.  Co.,  Ill 
N.  Y.  Supp.  358,  359,  127  App.  Diy..300.  And 
while  the  doctrine  does  not  permit  a  recov- 
ery without  some  proof  of  negligence,  yet,  if 
proof  of  the  occurrence  shows  that  the  acci- 
dent could  not  have  happened  without  negli- 
gence according  to  the  ordinary  experience  of 
mankind,  the  doctrine  is  applicable,  though 
the  precise  omission  or  act  of  negligence  is 
not  specified.  Levine  v.  Brooklyn,  Q.  C.  &  S. 
B.  Co.,  119  N.  Y".  Supp.  315,  316,  134  App.  Div. 
606. 

Where  the  thing  causing  an  Injury  is  un- 
der the  management  of  defendant,  and  the 
accident  would  not  have  ordinarily  happened 
if  those  who  had  such  management  had  used 
proper  care,  under  the  doctrine  of  "res  ipsa 
loquitur,"  proof  of  the  happening  of  the  event 
raises  a  presumption  of  the  defendant's  neg- 
ligence, and  casts  upon  him  the  burden  of 
showing  that  ordinary  care  was  exercised; 
but  where  the  circumstances  leave  room  for 
a  different  presumption,  the  reason  of  the 
rule  fails,  and  the  doctrine  cannot  be  invok- 
ed. McGowan  v.  Nelson,  92  Pac.  40,  42,  36 
Mont  67. 

Where  the  agency  causing  an  Injury  is 
under  the  management  and  control  of  defend- 
ant, and  the  injury  is  such  as  in  the  ordi- 
nary course  of  things  does  not  occur  if  those 
having  such  management  and  control  use 
proper  care,  it  affords  reasonable  evidence,  In 
absence  of  explanation  by  defendant,  that 
the  injury  resulted  from  negligence,  and  the 
rule  of  "res  ipsa  loquitur"  applies.  Bice  v. 
Wheeling  Electrical  Co.,  59  S.  E.  626,  628,  62 
W.  Va.  685. 

"Whenever  injuries  occur  in  the  con- 
ducting of  operations  which  common  experi- 
ence has  shown  can  be  safely  carried  on  with 
the  exercise  of  reasonable  diligence,  judg- 
ment, and  care,  the  mere  happening  of  an 
accident,  unexplained,  will  be  regarded  as 
Buthcient  to  raise  a  presumption  of  negli- 
gence." Defendant  had  a  contract  to  sell  and 
deliver  timber  on  board  cars  to  a  railroad 
company,  and,  when  the  timber  was  ready 
for  loading,  plaintiff,  a  railroad  timber  in- 
spector, was  directed  to  inspect  the  timber, 
and  while  performing  his  duty  was  injured 


by  the  breaking  of  a  rope  by  which  a  log  was 
being  rolled  on  skids  onto  the  car,  causing 
the  log  to  roll  back,  striking  other  logs  on 
the  ground  and  causing  injury.  Held,  that 
proof  of  such  facts  was  sufficient  to  raise  a 
presumption  of  negligence  on  the  part  of  the 
timber  contractor,  under  the  doctrine  of  '^es 
ipsa  loquitur."  Jefferys  v.  Nebraska  Bridge 
Supply  &  Lumber  Co.,  157  Fed.  932,  933. 

The  statement  that  "res  ipsa  loquitur" 
applies  where  there  i$  no  explanation  by  the 
def^idant  means  that  the  rule  applies  where 
the  defendant  does  not  show  the  cause  of  the 
accident,  and  the  rule  of  "res  ipsa  loquitur" 
means  that  in  the  ordinary  experience  of 
mankind  the  accident  would  not  have  hap- 
pened without  fault  on  the  part  of  defendant. 
Minihan  r.  Boston  Elevated  B.  Co.,  83  N.  E. 
871,  873,  197  Mass.  367. 

The  rule  of  "res  ipsa  loquitur"  applies 
only  when  the  circumstances  are  such  as  to 
afford  Just  ground  for  a  reasonable  inference 
that,  according  to  ordinary  exp^ence,  the 
accident  would  not  have  occurred,  except  for 
want  of  due  care.  If  causes  other  than  negli- 
gence of  the  defendant  might  have  produced 
the  accident,  the  plaintiff  is  bound  to  exclude 
the  operation  of  such  causes  by  a  fair  pre- 
ponderance of  the  evidence.  Lincoln  Trac- 
tion Co.  V.  Webb,  102  N.  W.  258,  260,  73  Neb. 
136,  119  Am.  St.  Bep.  879. 

The  doctrine  of  "res  ipsa  loquitur,"  the 
thing  speaks  for  itself,  is  a  principle  applied 
by  the  law  where  under  the  circumstances 
shown  the  accident  presumably  would  not 
have  occurred  in  the  use  of  a  machine  if  due 
care  had  been  exercised,  or,  in  the  case  of  an 
elevator,  when  in  its  normal  operation  after 
due  inspection.  The  doctrine  does  not  dis- 
pense with  the  requirement  that  the  person 
who  alleges  negligence  must  prove  the  fact, 
but  relates  only  to  the  mode  of  proving  it 
The  fact  of  the  accident  furnishes  some  evi- 
dence to  go  to  the  jury,  requiring  the  de- 
fendant to  go  forward  with  his  *ptoot.  The 
rule  of  "res  ipsa  loquitur"  does  not  relieve  the 
plaintiff  of  the  burden  of  showing  negligence, 
nor  does  it  raise  any  presumption  in  his  fa- 
vor. Whether  the  defendant  interposes  any 
evidence  or  not,  the  plaintiff  will  not  be  en- 
titied  to  verdict  unless  he  satisfies  the  jury 
by  a  preponderance  of  the  evidence  that  his 
injuries  were  caused  by  a  defect  attributable 
to  the  defendant's  negligence.  Stewart  v. 
Van  Deventer  Carpet  Co.,  50  S.  B.  562,  564, 
138  N.  C.  60. 

The  maxim  "res  ipsa  loquitur"  is  an  ex- 
ception to  the  general  rule  that  negligence 
is  not  to  be  inferred,  but  must  be  affirma- 
tively proved,  except  in  cases  of  absolute  du- 
ty, or  an  obligation  practically  amounting  to 
that  of  an  insurer.  Johns  v.  Pennsylvania 
B.  Co.,  75  Ati.  408,  409,  226  Pa.  319,  28  L.  B. 
A.  (N.  S.)  591,  134  Am.  St  Bep.  1081;  Sow- 
ers V.  McManus,  63  Ati.  601,  214  Pa.  244 
(dtiug  Zahniser  v.  Pennsylvania  Torpedo  Co., 
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42  Atl.  707, 190  Pa.  K60) ;  Dalton  ▼.  Towanda 
Borough,  64  Atl.  547,  548,  215  Pa.  402. 

rrhe  rationale  of  the  doctrine  of  "res  ipsa 
loquitur"  Is  that,  In  some  cases,  the  very  na- 
ture of  the  accident,  of  itself  and  through  the 
presumption  it  carries,  supplies  the  requisite 
proof,  and  it  applies  when,  under  the  cir- 
cumstances, the  accident  presumably  would 
not  have  happened  if  due  care  had  been  ex- 
ercised. The  doctrine  of  "rea  ipsa  loquitur" 
is  available  in  a  case  wherein  the  declara- 
tion is  for  specific  acts  of  negligence  and  no 
count  charges  negligence  generally ;  but  it  is 
limited  to  a  presumption  of  the  negligence 
charged,  which  presumption  defendant  Is 
called  on  to  rebut  by  evidence  of  due  care  as 
to  the  matter  complained  of.  Alabama  &  V. 
Ry.  Co.  V.  Groome,  52  South.  703,  704,  97 
Miss.  201. 

The  maxim  "res  ipsa  loquitur"  Is  one  of 
evidence,  and  the  force  to  be  given  to  the 
mere  happening  of  an  occurrence  depends 
upon  all  the  circumstances  surrounding  the 
occurrence,  and  the  application  of  the  maxim 
depends  upon  the  circumstances  of  each  case. 
Pascell  V.  North  Jersey  St.  Ry.  Co.,  09  Atl. 
171,  172,  75  N.  J.  Law.  836  (citing  21  Bnc. 
Law,  p.  513). 

The  maxim  "res  ipsa  loquitur"  is  a  sim* 
pie  rule  of  evidence,  and  whether,  under  a 
given  state  of  facts,  the  maxim  is  to  be  ap- 
plied. Is  an  inference  to  be  reached  by  the 
jury  and  not  by  the  court.  In  a  case  where 
one,  himself  in  the  exercise  of  due  care,  sus- 
tains an  injury  which  is  primarily  traceable 
to  the  operation  of  some  portion  of  a  build- 
ing, and  the  casualty  is  of  a  kind  which  does 
not  ordinarily  occur  where  a  building  has 
been  properly  constructed,  a  jury  may  be  au- 
thorized to  infer  that  the  resultant  injury 
was  due  to  original  defective  construction. 
Monahan  v.  National  Realty  Co.,  62  S.  E.  127, 
130,  4  Ga.  App.  680. 

The  doctrine  of  "res  ipsa  loquitur"  is  sim- 
ply a  rule  of  circumstantial  evidence,  permit- 
ting an  Inference  to  be  drawn  from  proved 
facts,  and  its  practical  application  is  author- 
ized by  Civ.  Code  1895,  §  5157,  providing  that 
in  arriving  at  a  verdict  the  Jury  from  facts 
proved,  and  sometimes  from  the  absence  of 
counter  evidence,  may  infer  the  existence  of 
other  facts  reasonably  and  logically  conse- 
quent on  those  proved.  Cochrell  v.  Langley 
Mfg.  Co.,  63  S.  E.  244,  247,  5  Ga.  App.  317. 

The  "res  ipsa  loquitur  doctrine"  is  based 
upon  the  idea  that  every  apparent  Injury 
whldi  may  only  be  explained  by  facts  within 
the  peculiar  knowledge  of  the  wrongdoer  car- 
ries with  it  proof  of  its  wrongful  character 
requiring  the  wrongdoer  to  show  a  Just  ex- 
cuse. Thompson  v.  St.  Louis  Southwestern 
Ry.  Co.,  148  S.  W.  484,  243  Mo.  336.  The  doc- 
trine is  based  upon  the  general  consideration 
that,  where  the  management  and  control  of 
the  instrumentality  which  occasioned  the  in- 


jury axe  in  the  defendant,  it  is  within  de- 
fendant's power  to  produce  evidence  of  the 
actual  cause  of  the  accident,  which  the  plain- 
tiff may  be  unahle  to  produce.  Its  applica- 
tion presents  principally  the  question  of  the 
sufficiency  of  circumstantial  evidence  to  es- 
tablish, or  to  Justify  the  Jury  in  inferring  the 
existence  of  the  traversable  or  principal  fact 
in  issue,  the  defendant's  negligence.  Nebras- 
ka Bridge  Supply  &  Lumber  Co.  v.  Jeffery, 
169  Fed.  609, 611,  95  C.  C.  A.  187  (citing  Grif- 
fen  V.  Manlce,  59  N.  E.  925,  166  N.  Y.  188,  52 
L.  R.  A.  922,  82  Am.  St.  Rep.  630).  The  doc- 
trine simply  calls  upon  the  defendant,  after 
proof  of  the  accident,  to  give  such  evidence 
as  will  exonerate  him,  if  any  be,  and  relieves 
the  plaintiff  from  the  burden  of  proving  the 
nonexistence  of  an  adequate  explanation  or 
excuse,  Sullivan  v.  Brooklyn  Heights  R.  Co., 
102  N.  Y.  Supp.  982,  983,  117  App.  Div.  784 
(quoting  Clarke  v.  Nassau  Electric  R.  R.  Co., 
41  N.  Y.  Supp.  78,  9  App.  Div.  51). 

The  rule  of  "res  Ipsa  loquitur"  is  not  one 
of  substantive  law,  but  is  a  rule  of  evidence 
only.  Proof  of  an  injury  alone  affords  no  evi- 
dence of  negligence;  but  where  the  thing'  is 
shown  to  be  under  the  management  of  de- 
fendant or  his  servants,  and  the  accident  is 
such  as  In  the  ordinary  course  of  things^  does 
not  happen,  if  those  who  have  the  manage- 
ment use  pr(9er  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from  want 
of  care.  Unless  the  circumstances  surround- 
ing an  injury  render  it  more  probable  that  it 
resulted  from  the  negligence  of  defendant 
than  otherwise,  the  injury  itself  affords  no 
Just  inference  against  defendant,  and  the 
doctrine  of  "res  ipsa  loquitur"  does  not  ap- 
ply. St  Louis,  S.  F.  &  T.  Ry.  Co.  v.  Cason 
(Tex.)  129  S.  W.  394,  397. 

The  maxim  of  "res  ipsa  loquitur"  may  be 
termed  a  rule  of  evidence  to  the  extent  that, 
when  properly  applied,  It  raises  a  presumption 
of  negligence  sufficient  to  make  a  prima  facie 
case  for  plaintiff,  and  call  for  an  explanation 
from  defendant  If  the  circumstances  do  not 
suggest  superior  knowledge  or  opportunity 
for  explanation  on  defendant's  part,  or  if 
plaintiff  has  equal  or  superior  means  of  in- 
formation, the  doctrine  of  "res  ipsa  loquitur" 
does  not  apply.  Lynch  v.  Ninemire  Packing 
Co.,  115  Pac.  838,  840,  63  Wash.  423. 

''Res  ipsa  loquitur"  is  a  rule  of  evidence, 
whereby  an  unusual  injury,  caused  by  Instru- 
mentalities over  which  defendant  has  control, 
warrants  a  presumption  of  negligence;  the 
occurrence  being  such  as  does  not  happen  If 
reasonable  care  has  been  used.  Sinkovitz  v. 
Peters  Land  Co.,  64  S.  B.  93,  95,  98,  5  Ga. 
A.pp.  788  (citing  Benedict  v.  Potts,  40  AtL 
1067,  88  Md.  52,  41  L.  R.  A.  478;  Palmer 
Brick  Co.  v.  Chenall,  47  S.  E.  329,  119  Ga. 
842 ;   7  Words  and  Phrases,  pp.  6137,  6138) . 

The  doctrine  of  "res  ipsa  loquitur"  is 
that  "where  the  charge  of  negligence  is  a 
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general  one,  and  the  plaintiff  can  sbow  that 
the  loss  or  injury  occurred  under  such  cir- 
cumstances that  it  may  be  reasonably  inferred 
from  the  fact  that  injury  did  occur,  and  that, 
if  ordinary  care  had  been  used  by  the  party 
charged,  the  injury  would  not  have  resulted, 
he  thereby  makes  out  a  prima  facie  case,  and 
casts  upon  the  defendant  the  burden  of  show- 
ing that  he  exercised  that  degree  of  care 
which,  under  the  law,  it  was  his  duty  to  ex- 
ercise in  the  particular  case."  Freeman  v. 
Foreman,  125  S.  W.  524,  526,  141  Mo.  App. 
359. 

The  doctrine  of  "res  ipsa  loquitur"  does 
not  dispense  with  the  rule  that  the  person  al- 
leging negligence  must  prove  it;  but  it  is 
simply  a  mode  of  proving  negligence,  and 
does  not  change  the  burden  of  proof.  Lyles 
V.  Brannon  Carbonating  Co.,  52  S.  E.  233,  234, 
140  N.  C.  25  (citing  Labatt,  Mast.  &  S.  §  834; 
Womble  v.  Grocery  Co.,  47  S.  E.  493,  135  N. 
C.  481;  Stewart  v.  Van  Deventer  Carpet  Co., 
50  S.  E.  562,  138  N.  C.  67).  And  while  the 
doctrine  does  not  dispense  with  the  necessity 
of  evidence  of  defendant's  negligence,  the  at- 
tendant circumstances  of  the  given  case  may 
be  sufficient  to  raise  an  inference  of  negli- 
gence, without  proof  of  any  specific  negli- 
gent rfict;  but  such  inference  must  be  directed 
to  defendant  as  the  person  guilty  of  the  neg- 
ligence. Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Roach,  114  S.  W.  418,  422,  423,  52  Tex.  Civ. 
App.  95  (citing  7  Words  and  Phrases,  pp. 
6136-6138). 

The  doctrine  of  "res  ipsa  loquitur"  nega- 
tives the  degree  of  the  proof  required  under 
certain  circumstances,  and  is  properly  invoked 
in  behalf  of  a  case  where  the  proof  of  negli- 
gence is  furnished  by  the  occurrence  itself, 
and  its  application  presents  principally  the 
question  of  the  sufficiency  of  circumstantial 
evidence  to  Justify  the  Jury  in  inferring  de- 
fendant's negligence.  Eaton  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  88  N.  E.  378,  379,  195 
N.  Y.  267. 

The  phrase  "res  ipsa  loquitur,"  as  applied 
to  negligence  cases,  expresses  the  idea  that, 
when  an  accident  is  shown  to  be  of  such  a 
character,  as  in  the  light  of  ordinary  experi- 
ence, is  Inexplicable  except  as  the  result  of 
negligence,  then  negligence  is  presumed.  De 
Yoe  V.  Seattle  Electric  Co.,  104  P.  647,  53 
Wash.  588.  Thus  evidence  that  defendant's 
steam  roller,  used  on  the  street  in  front  of 
plaintiffs'  residence,  was  run  over  their  fence 
and  lawn  and  against  their  house,  Is  sufficient 
to  sustain  a  finding  that  the  injury  was  occa- 
sioned by  the  negligence  of  defendant  Har- 
low V.  Standard  Imp.  Co.,  78  Pac.  1045,  145 
Cal.  477  (citing  Judson  v.  Giant  Powder  Co., 
40  Pac.  1020,  107  Cal.  549,  29  L.  R.  A.  718,  48 
Am.  St.  Rep.  146).  And  so,  under  the  rule  of 
"res  ipsa  loquitur,"  a  prima  facie  case  of  neg- 
ligence is  shown,  where  a  basket  from  an 
overhead  carrier  system,  of  standard  make 
and  in  general  use,  falls  on  a  customer  in 


a  store.  Anderson  v.  McCarthy  Dry  Goods 
Co.,  95  Pac.  325,  49  Wash.  398, 16  L.  R.  A.  (N. 
S.)  931,  126  Am.  St  Rep.  870  (citiDg  Am.  & 
Eng.  Ency.  Law,  512,  513). 

The  "res,"  in  the  maxim  "res  ipsa  loqui- 
tur," is  not  simply  an  accident  resulting  In  in- 
Jury,  but  the  accident  and  the  surrounding 
circumstances,  and  the  doctrine  does  not  per- 
mit a  recovery  without  some  proof  of  negli- 
gence, but,  if  the  occurrence  could  not  have 
happened  without  negligence  according  to  the 
ordinary  experience  of  mankind,  the  doctrine 
is  applied,  though  the  precise  omission  or  act 
of  negligence  is  not  specified.  Robinson  v. 
Consolidated  Gas  Co.  of  New  York,  86  N.  E. 
805,  806,  194  N.  Y.  37,  28  L.  R.  A.  (N.  S.)  586. 

The  doctrine  of  "res  ipsa  loquitur"  sim- 
ply calls  upon  the  defendant,  after  proof  of 
an  accident,  to  give  such  evidence  as  will  ex- 
onerate him,  and  relieves  the  plaintiff  from 
the  burden  of  proving  the  nonexistence  of  an 
adequate  explanation  or  excuse,  the  proof  of 
the  occurrence  and  the  surrounding  circum- 
stances. The  "res"  makes  a  prima  facie 
case;  the  legal  presumption  arising  from 
such  proof  establishing  prima  facie  the  de- 
fendant's negligence.  Moglia  v.  Nassau  Elec- 
tric R.  Co.,  Ill  N.  Y.  Supp.  70,  71,  127  App. 
Div.  243  (quoting  and  adopting  definition  in 
Clark  V.  Nassau  E.  R.  Co.,  41  N.  Y.  Supp.  78, 
9  App.  Div.  51;  Kay  v.  Metropolitan  St  Ry, 
Co.,  57  N.  E.  751,  163  N.  Y.  447 ;  Griffen  v. 
Manice,  59  N.  E.  925,  166  N.  Y.  188,  52  L.  R. 
A.  922,  82  Am.  St.  Rep.  630). 

"The  meaning  of  the  maxim  'res  ipsa 
loquitur'  is  that,  while  negligence  is  not  as  a 
general  rule  to  be  presumed,  yet  the  injury  it- 
self may  afford  sufficient  prima  facie  evi- 
dence of  negligence,  and  the  presumption  of 
negligence  may  be  created  by  the  circumstan- 
ces under  which  the  Injury  occurred.  ♦  ♦  ♦ 
Where  negligence  is  thus  presumed  from  the 
occurrence  of  the  Injury,  defendant  is  called 
upon  to  lebut  the  prima  facie  case  by  show- 
ing that  he  took  reasonable  care  to  prevent 
the  happening  of  such  injury."  Chicago  Gity 
R.  Co.  V.  Barker,  70  N.  E.  624,  626,  209  lU. 
321. 

The  principle  of  "res  ipsa  loquitur"  ren- 
ders the  question  of  negligence  one  for  the 
Jury,  but  does  not  relieve  the  plaintiff  of  the 
burden  of  proof.  It  does  not  raise  any  pre- 
sumption in  plaintiff's  favor,  but  simply  en- 
titles the  Jury,  in  view  of  all  the  circumstan- 
ces and  conditions  as  shown  by  the  plaintiiTB 
evidence,  to  infer  negligence,  and  to  .say 
whether,  upon  all  the  evidence,  the  plaintiff 
has  sustained  his  allegation.  Ross  v.  Doable 
Shoals  Cotton  Mills,  52  S.  E.  121,  123,  140  N. 
C.  115.  1  L.  R.  A.  (N.  S.)  298  (citing  Womble 
V.  Grocery  Co.,  47  S.  E.  493,  135  N.  O.  474; 
Stewart  v.  Van  Deventer  Carpet  Co.,  50  S.  E. 
562,  138  N.  C.  60;  Ellis  v.  Portsmouth  &  R. 
R.  Co.,  24  N.  C.  138;  A^cock  v.  Raleigh  &  A. 
A.  U  R.  Co.,  89  N.  C.  323;  Haynes  y.  Raleigh 
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Gas  Co.,  19  S.  B.  344,  114  N.  C.  208,  26  L.  R. 
A.  810,  41  Am.  St  Rep.  786). 

The  part  of  the  rule  of  **res  ipsa  loquitur" 
that,  where  defendant  is  in  a  position  to  elear 
away  all  doubts  as  to  its  alleged  negligence, 
and  fails  to  do  so,  it  would  be  presumed  that 
negligence  existed,  only  applies  where  plain- 
tiff has  proved  a  state  of  facts  ^which,  while 
not  free  from  question,  is  yet  sufficient  in  the 
absence  of  explanation  to  justify  an  inference 
of  negligence  on  defendant's  part,  and  does 
not  apply  where  the  facts  shown  are  equally 
consistent  with  the  hypothesis  that  the  in- 
Jury  was  caused  by  the  negligence  of  the  in- 
jured person,  or  by  that  of  defendant,  or  by 
both  combined.  Texas  &  P.  Coal  Co.  v.  Kow- 
sikowsikl,  125  S.  W.  3,  4,  103  Tex.  173.  Thus 
the  fact  alone  that  a  person  who  was  walk- 
ing is  found  dead  beneath  a  railroad  engine 
at  a  grade  crossing  raises  no  presumption 
that  those  operating  the  engine  were  negli- 
gent or  in  fault  for  the  killing,  and  the  btr- 
den  rests  upon  one  alleging  such  negligence 
to  prove  the  same.  St.  Louis  &  S.  P.  R.  Co. 
V.  Chapman,  140  Fed.  129,  130,  71  C.  C.  A. 
523.  So,  where  a  pedestrian  was  injured  by 
colliding  in  the  nighttime  with  a  truck  be- 
longing to  a  railroad  company,  and. standing 
on  the  sidewalk  in  front  of  the  depot,  the  doc- 
trine of  "res  ipsa  loquitur"  is  not  applicable. 
Tlborsky  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  102 
N.  W.  549,  550,  124  Wis.  243.  But  where  a 
horse  was  killed  on  a  railroad  track  by  being 
struck  by  a  train,  the  killing  was  presumably 
due  to  the  railroad's  negligence.  Kansas  City 
Southern  Ry.  Co.  v.  Cash,  96  S.  W.  1062,  80 
Ark.  284. 

Where  the  Injured  party  complains  of  a 
particular  act  of  negligence,  the  doctrine  of 
"res  ipsa  loquitur,"  which  is  a  presumption 
of  negligence  arising  out  of  the  happening  of 
the  accident,  has  no  application.  Gulf  Pipe 
Line  Co.  v.  Brymer  (Tex.)  124  S.  W.  1007, 
1009. 

The  doctrine  of  "res  ipsa  loquitur"  ap- 
plies only  where  on  proof  of  the  occurrence 
and  the  injury  the  existence  of  negligent  de- 
fault is  the  more  reasonable  probability,  and 
it  must  not  be  allowed  to  prevail  where,  on 
proof  of  the  occurrence  without  more,  the 
matter  rests  only  in  conjecture.  Dail  v.  Tay- 
lor, 66  S.  E.  135,  136,  151  N.  O.  284,  28  L.  R 
A.  (N.  S.)  949. 

The  doctrine  of  "res  ipsa  loquitur,"  that 
where  the  thing  causing  the  injury  complain- 
ed of  is  shown  to  be  under  the  management 
of  defendant  or  his  servant,  and  the  occur- 
rence is  such  that  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explana- 
tion by  defendant,  that  the  occurrence  arose 
from  want  of  care,  rests  on  the  assumption 
that  the  thing  is  under  the  exclusive  man- 
agement of  defendant,  and  the  evidence  of 


the  true  cause  of  the  accident  is  accessible  to 
him  and  inaccessible  to  the  person  Injured, 
and  it  has  no  application  where  the  accident 
is  due  to  a  defective  appliance '  under  the 
management  of  plaintiff,  or  to  a  case  involv- 
ing divided  responsibility,  where  the  unex- 
plained accident  may  have  been  attributable 
to  one  of  several  causes,  for  some  of  which 
defendant  is  not  responsible.  Peters  v.  Lynch- 
burg Light  &  Traction  Co.,  61  S.  B.  745,  746, 
106  Va.  333,  22  L.  R.  A.  (N.  S.)  1188. 

The  doctrine  of  **res  ipsa  loquitur"  is 
uncertain,  If  not  dangerous  in  practice,  and 
should  not  be  applied  except  when  It  not  only 
supports  the  conclusion  contended  for,  but 
also  reasonably  excludes  all  others.  "The 
maxim  *res  ipsa  loquitur*  Is  itself  the  ex- 
pression of  an  exception  to  the  general  rule 
that  negligence  Is  not  to  be  Inferred,  but  to 
be  affirmatively  proved.  The  ordinary  ap- 
plication of  the  maxim  Is  limited  to  cases  of 
an  absolute  duty,  or  an  obligation  practical- 
ly amounting  to  that  of  an  Insurer.  Cases 
not  coming  under  one  or  both  of  these  heads 
must  be  those  In  which  the  circumstances  are 
free  from  dispute,  and  show,  not  only  that 
they  were  under  the  exclusive  control  of  the 
defendant,  but  that  In  the  ordinary  course  of 
experience  no  such  result  follows  as  that 
complained  of.  It  is  sometimes  said  that  the 
mere  happening  of  an  accident  in  this  class 
of  cases  raises  a  presumption  of  negligence, 
but  this  Is  hardly  accurate.  Negligence  is 
never  presumed.  If  it  were,  it  would  be  the 
duty  of  Jthe  court,  in  the  absence  of  exculpa- 
tory evidence  by  the  defendant,  to  direct  a 
verdict  for  the  plaintiff,  whereas  In  these 
cases  the  question  Is  for  the  jury.  The  ac- 
curate statement  of  the  law  is  not  that  negli- 
gence is  presumed,  but  that  the  circumstances 
amount  to  evidence  from  which  It  may  be 
Inferred  by  the  jury."  Minneapolis  General 
Electric  Co.  v.  Cronon,  166  Fed.  651,  659,  92 
C.  C.  A.  345,  20  L.  R.  A.  (N.  S.)  816  (quoting 
East  End  Oil  Co.  v.  Pennsylvania  Torpedo 
Co.,  42  Atl.  708, 190  Pa.  353).  See,  also,  Allen 
V.  Kingston  Coal  Co.,  61  Atl.  572,  212  Pa.  64 
(citing  East  End  Oil  Co.  v.  Pennsylvania  Tor- 
pedo Co.,  42  Atl.  707,  190  Pa.  350 ;  Alexander 
V.  Pennsylvania  Water  Co.,  50  Atl.  991,  201 
Pa.  252). 

The  rule  of  "res  ipsa  loquitur"  cannot  be 
applied  where  no  negligence  on  defendant's 
part  is  shown  by  direct  evidence,  and  it  is  ap- 
parent that  other  causes  may  have  led  to  the 
accident  Keenan  v.  McAdams  &  (Dartwrlght 
Elevator  Co.,  113  N.  Y.  Supp.  343,  S44,  346, 
129  App.  Div.  117  (citing  Duhme  v.  Hamburg- 
American  Packet  Co.,  77  N.  E.  387,  184  N.  Y. 
409, 112  Am.  St.  Rep.  615).  See,  also,  Duhme 
V.  Hamburg-American  Packet  Co.,  77  N.  B. 
386,  387, 184  N.  Y.  404, 112  Am.  St  Rep.  615. 

The  doctrine  of  **res  Ipsa  loquitur"  has 
no  application  "unless  the  thing  causing' the' 
accident  Is  under  the  control  of  the  defendant 
or  his  servants,  and  the  accident  is  of  a  kind 
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which  does  not  ordinarily  occur  if  due  care 
has  been  exerdsed."  Paris  &  6.  N.  R.  Co.  v. 
Robinson,  114  S.  W.  658,  659,  662,  53  Tex. 
Civ.  App.  12  (quoting  and  adopting  6  Thomp. 
Neg.  S  7635).  And  where  the  act  causing  In- 
jury cannot  be  shown,  defendant  cannot  be 
held  liable,  in  the  absence  of  any  proof  of 
negligence,  by  the  application  of  the  doc- 
trine of  **res  Ipsa  loquitur."  Young  v.  Sibley, 
Lindsay  &  Curr  Co.,  119  N.  Y.  Supp.  446,  448. 

The  principle  of  "res  ipsa  loquitur"  de- 
pends for  its  application  on  the  circum- 
stances and  character  of  the  occurrence,  and 
not  on  the  relation  between  the  parties,  ex- 
cept indirectly,  so  far  as  that  relation  defines 
the  measure  of  duty  imposed  on  the  defend- 
ant In  an  action  against  the  owner  of  a 
building,  for  injuries  sustained  by  plaintiff 
owing  to  the  fall  of  the  elevator  in  the  build- 
ing, it  was  not  necessary  for  plaintiff  to  prove 
the  specific  defect  or  misconduct,  but  sufll- 
clent  to  show  facts  from  which  the  Jury 
might  fairly  infer  that  the  car  was  defective 
or  negligently  operated.  Glassman  v.  Surp- 
less,  103  N.  Y.  Supp.  789,  791,  53  Misc.  Rep. 
586  (quoting  and  adopting  definition  In  Grlf- 
fen  v.  Manice,  59  N.  E.  925,  166  N.  Y. 
188,  52  L.  R.  A.  922,  82  Am.  St  Rep.  630). 

The  application  of  the  doctrine  of  ''res 
ipsa  loquitur"  is  not  limited  to  cases  involv- 
ing the  failure  of  some  mechanical  contriv- 
ance or  machine  in  some  unusual  and  unex- 
pected manner  to  do  its  work  properly,  where 
the  default  is  imputed  to  the  negligence  of  ltd 
owner  or  the  employ^  who  is  charged  wlEh 
the  duty  of  keeping  it  in  order.  The  doctrine 
is,  not  that  in  any  case  negligence  can  be  as- 
sumed from  the  mere  f&ct  of  an  accident  and 
an  injury,  but  that  in  many  cases  the  sur- 
rounding circumstances,  which  are  necessar- 
ily brought  into  view  by  showing  how  the 
accident  occurred,  contain  without  further 
proof  sufficient  evidence  of  tlie  defendant's 
duty  and  of  his  neglect  to  perform  it  Fitz- 
gerald V.  Southern  Ry;  Co.,  54  S.  E.  391,  394, 
395,  141  N.  O.  530,  6  L.  R.  A.  (N.  S.)  337 
(citing  Shear.  &  R.  Neg.  §  59;  Hale,  Torts, 
482;  Labatt,  Mast  &  S.  §  843;  Railroad  v. 
Wood  [Tex.  Civ.  App.)  63  S.  W.  164). 

A  prima  facie  case  of  negligence  is  made 
out,  under  the  rule  of  "res  ipsa  loquitur,"  if 
defendant  is  liable  for  negligence  in  select- 
ing nurses  or  for  the  negligence  of  nurses 
selected;  they  having  permitted  a  patient 
to  be  severely  burned  by  hot- water  bottles, 
while  still  under  the  influence  of  an  anaes- 
thetic given  for  the  purpose  of  an  operation 
which  had  just  been  performed.  Adams  v. 
University  Hospital,  99  S.  W.  453,  122  Mo. 
App.  675. 

In  cases  resting  on  contract,  the  mere 
happening  of  the  event  will  be  prima  fade 
evidence  of  a  breach  of  contract,  without  fur- 
ther proof,  under  the  doctrine  of  "res  ipsa 
loquitur*' ;  but  in  those  cases  not  resting  on 
contract,  it  must  not  only  appear  that  the 


affair  occurred,  but  the  surroundii^  clrcum* 
stances  must  be  such  as  to  raise  a  presump- 
tion that  it  happened  on  account  of  the  fail- 
ure of  the  defendant  to  perform  a  duty  that 
it  owed  to  the  complaining  party.  In  an  ac- 
tion against  a  carrier  for  damages  by  rea- 
son of  alleged  negligence  in  allowing  diseased 
cattle  to  escape  from  its  pen,  from  whence 
they  wandered  into  plaintilTs  pasture,  it  ap- 
pearing that  the  gate  of  the  pen  in  which  the 
cattle  were  placed  was  properly  shut,  and 
that  it  was  not  defective,  and  that  the  cattle 
could  not  have  escaped  unless  they  worked 
the  gate  loose  or  some  one  opened  it,  the  evi- 
dence was  insufficient  to  warrant  a  finding  of 
negligence.  Reynolds  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (Tex.)  99  S.  W.  569,  571. 

Where  the  door  of  a  car  fell  on  an  em- 
ployfi  while  he  was  endeavoring  to  open  it  to 
inspect  the  contents  assigned  to  his  employer, 
the  occurrence  of  the  accident  was  evidence 
of  the  faulty  condition  of  the  door,  within  the 
principle  of  "res  ipsa  loquitur,"  and  the  bur- 
den was  on  the  carrier,  to  free  itself  from 
liability,  to  show  that  it  had  made  a  proper 
inspection  reasonably  calculated  to  discover 
the  defect.  Tateman  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  70  S.  W.  514,  96  Mo.  App.  448  (citing 
Blanton  v.  Dold,  18  S.  W.  1149,  109  Mo.  74 ; 
Gallagher  v.  Edison  Illuminating  Co.,  72  Mo. 
App.  576;  Houston  v.  Brush,  29  Atl.  380,  66 
Vt  331,  342). 

Under  a  count  alleging  negligence  of  de- 
fendant, and  stating  the  nature  and  particu- 
lars of  the  accident  but  not  stating  the  par- 
ticulars of  the  negligence,  plaintiff  may  rely 
on  the  doctrine  of  "res  ipsa  loquitur,"  if  the 
accident  is  of  a  kind  to  indicate  that  it  would 
not  have  happened  unless  there  was  negli- 
gence. James  v.  Boston  Elevated  R.  Co.,  90 
N.  E.  513,  514,  204  Mass.  15a 

The  mere  fact  that  an  ornamental  brack- 
et fell  from  a  building  Injuring  a  person  does 
not  raise  the  presumption  of  negligence,  and 
the  rule  of  "res  Ipsa  loquitur**  does  not  apply. 
Joyce  V.  Black,  75  Atl.  602,  603,  226  Pa.  408, 
27  L.  R.  A.  (N.  S.)  863. 

The  mere  fact  that  a  part  of  some  lum- 
ber which  was  being  unloaded  by  defendant 
from  a  car  under  his  control  at  the  time  as 
consignee  fell  and  injured  plaintiff's  intestate, 
who  was  working  near  said  car,  does  not 
raise  a  presumption  of  negligence  on  defend- 
ant's part ;  the  doctrine  of  "res  ipsa  loquitur" 
not  being  applicable.  Laforrest  v.  O'DrlscoU, 
59  Atl.  923,  925,  26  R.  I.  547. 

Injuries  Inoident  to  use  of  eleoirloityy 
cas,  or  fire 

"Res  ipsa  loquitur"  means  that  the  thing 
speaks  for  itself;  that  the  very  occurrence 
itself  imports  negligence.  In  consideration 
of  the  dangerous  character  of  electricity, 
when  it  is  shown  that  one  on  a  public  street 
in  a  proper  place  is  injured  without  fault  on 
his  part  by  improper  insulation  or  derange- 


HES  IPSA  JLOQIHTUR 


321 


BBS  IPSA  LOQUITUR 


inent  of  an  electric  company's  appliances,  a 
presumption  of  negligence  ariseis,  which  casts 
the  burden  on  the  company  of  showing  that  It 
exercised  due  care.  Shawnee  Light  &  Power 
Co.  V.  Sears,  95  Pac.  449,  455,  456,  21  Okl.  13. 

Where  a  person  was  killed  by  an  electric 
current  from  a  telephone  on  his  premises, 
the  rule  of  "res  ipsa  loquitur"  applies.  Dela- 
hunt  V.  United  Telephone  &  Telegraph  Co., 
64  Atl.  615,  517,  215  Pa.  241,  114  Am.  St 
Rep.  958. 

One  of  the  considerations  on  which  the 
rule  of  "res  ipsa  loquitur"  is  based  is  that 
the  person  against  whom  It  is  applied  has 
exclusive  control  of  the  thing  which  has  pro- 
duced the  injury.  The  doctrine  of  "res  ipsa 
loquitur'*  could  not  be  applied  to  an  action 
against  a  subway  company  for  injuries  receiv- 
ed by  plaintiff  while  passing  a  subway  man- 
hole, caused  by  the  explosion  of  gas  Ignited 
by  a  lamp  held  by  some  one  near  the  man- 
hole; It  being  not  shown  who  that  persoA 
was,  nor  how  gas  came  to  be  in  the  subway, 
and  it  appearing  that,  though  the  company 
owned  the  subway  and  "kept  the  same  in  re- 
pair,** a  gas  company  used  it  to  carry  pipes 
not  under  the  care  or  control  of  defendant 
company.  Robinson  y.  Empire  City  Subway 
Co.,  Ltd.,  103  K  Y.  Supp.  717,  718,  53  Misc. 
Bep.  593  (citing  Griffen  y.  Manice,  59  N.  B. 
925,  166  N.  T.  188,  52  L.  R.  A.  922,  82  Am. 
St.  Rep.  680). 

The  application  of  the  rule  of  "res  Ipsa 
loquitur"  depends  on  the  facts  and  circum- 
stances of  each  individual  case;  but  the 
mere  fact  of  the  explosion  of  a  gas  regulator, 
^^hich  up  to  the  time  of  the  accident  had 
properly  performed  its  functions,  is  not  a 
circumstance  to  which  the  rule  may  be  ap- 
plied. Marshall  Window  Glass  Co.  v.  Camer- 
on Oil  &  Gas  Co.,  59  S.  E.  959,  961,  63  W.  Va. 
202. 

In  an  action  for  injuries  to  plaintlff^s 
liealth  by  an  alleged  leak  of  a  gas  main  in  a 
street  near  her  residence,  the  fact  that  the 
leakage  occurred  did  not  establish  a  prima 
fade  case  of  negligence  on  the  part  of  the 
gas  company.  Hammerschmidt  v.  Municipal 
Oas  Co.,  99  N.  Y.  Supp.  S90,  114  App.  Dlv. 
2O0  (citing  Hutchinson  v.  Boston  Gaslight 
Co.,  122  Mass.  219). 

The  mere  proof  that  one  set  fire  to  grass 
on  his  land,  and  that  the  fire  escaped  to  the 
land  of  another,  did  not  raise  the  presump- 
tion of  negligence  against  him,  as  the  doc- 
trine of  **re8  ipsa  loquitur"  does  not  apply, 
but  the  burden  was  on  the  party  injured  to 
prove  that  he  was  negligent  in  starting  the 
fire,  or  that  he  did  not  exercise  ordluary 
care  to  confine  the  fire  on  his  own  land. 
Pfelflfer  v.  Aue,  115  S.  W.  300,  302,  53  Tex. 
Civ.  App.  98. 

Injuries  to  eaiployft 

The  mere  happening  of  an  accident  is 
not  always  sufficient  to  <Aarge  one  with  neg- 
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ligence  under  the  doctrine  of  "res  ipsa  loqui- 
tur,** and  the  presumption  does  not  arise  un- 
less the  surrounding  circumstances  necesBari^^ 
ly  brought  into  view  by  showing  how  the  ac- 
cident occurred  contain,  without  further 
proof,  evidence  of  defendant's  duty  and  of 
his  neglect  to  perform  it  The  doctrine  can- 
not be  invoked  between  employer  and  em- 
ploy€,  unless  it  appears  from  the  circum- 
stances attending  the  accident  that  except 
for  some  negligence  of  the  master,  either  of 
omission  or  commission,  the  accident  would 
not  have  happened.  Feingold  v.  Ocean  S.  S. 
Co.  of  Savannah,  113  N.  Y.  Supp.  1018, 1020, 
61  Misc.  Rep.  638.  So  where  a  brakeman  was 
thrown  from  the  car  by  the  giving  way  of 
something  connected  with  the  brake  applian- 
ces, the  doctrine  of  "res  Ipsa  loquitur**  was 
not  applicable  in  aid  of  his  recovery,  there 
being  no  afilrmative  proof  of  defendant's  neg- 
ligence. Hamilton  v.  Kansas  City  Southern 
Ry.  Co.,  100  S.  W.  671,  673, 123  Mo.  App.  619. 
And  so,  where  the  crosshead  and  piston  rod 
of  a  railway  engine  are  so  constructed  and 
fastened  that  it  is  not  possible,  by  the  exer- 
cise of  ordinary  care,  to  discover  incipient 
fractures  forming  in  the  concealed  portions 
of  the  rod,  without  detaching  the  parts,  and 
an  injury  Is  occasioned  by  the  breaking  of  the 
piston  rod  within  the  crosshead,  no  presump- 
tion of  negligence  arises  with  respect  to  the 
sufficiency  of  the  rod  by  reason  of  the  mere 
occurrence  of  the  accident,  and  the  rule  of 
"res  Ipsa  loquitur"  does  not  apply.  Cedcrberg 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.,  Ill 
N.  W.  953,  965,  101  Minn.  100  (citing  Labatt, 
Mast.  A  S.  I  834 ;  Ryder  v.  Kinsey,  64  N.  W. 
94, 62  Minn.  85,  34  li.  R.  A.  557, 54  Am.  St.  Rfep. 
623,  and  Waller  v.  Ross,  110  N.  W.  252,  100 
Minn.  7,  12  L.  R.  A.  [N.  S.]  721,  117  Am.  St. 
Rep.  661,  10  Ann.  Cas.  715). 

The  doctrine  of  "res  ipsa  loquitur"  is  In- 
applicable to  negligence  cases  arising  between 
master  and  servant  because  the  possible 
causes  of  accidents  during  service  are  many, 
for  some  of  which  the  master,  and  for  oth- 
ers of  which  the  servant.  Is  responsible,  and 
the  happening  of  an  accident  does  not  Indi- 
cate to  which  class  its  cause  belongs.  The 
burden  in  such  cases  is  always  on  him  who 
alleges  that  the  master  was  guilty  of  causal 
negligence  to  establish  that  fact.  A  finding 
that  an  accident  happened  and  that  the  serv- 
ant injured  was  not  at  fault  does  not  sustain 
this  burden,  because  the  accident  may  have 
been  unavoidable,  or  may  have  resulted  from 
the  negligence  of  fellow  servants,  or  from 
other  causes  for  which  the  master  is  not  lia- 
ble. Northern  Pac.  Ry.  Co.  v.  Dixon,  139 
Fed.  737,  740,  71  C.  O.  A.  555.  Mere  proof 
of  accident  or  injury  to  a  servant  does  not 
raise  the  presumption  of  negligence  on  the 
part  of  the  master.  Vissman  v.  Southern 
Ry.  Co.  (Ky.)  69  S.  W.  502,  503,  2  L.  R.  A. 
(N.  S.)  469;  B'inn  v.  Oregon  Water  Power  & 
Ry.  Co.,  93  Pac.  690,  691,  51  Or.  66;  Redus  v. 
Milner  Coal  &  R.  Co.,  41  South.  684,  685,  148 
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AJa«  6G5 ;  Kremer  y.  Eagle  Mfg.  Oo.,  96  S.  W. 
720,  727,  120  Mo.  App.  247.  And  so,  where 
the  accident  did  net  result  from  the  condi- 
tion of  a  pile  driver  which  fell,  the  injured 
servant  could  not  recover  under  the  doctrine 
of  "res  ipsa  loquitur."  Illinois  Cent.  R.  Go. 
y.  Swift,  72  N.  E.  737,  741,  213  111.  307. 

An  employ^,  Injured  through  a  nut  on 
the  end  of  a  shaft  loosening  allowing  a  pulley 
to  fall  on  her,  does  not  make  out  a  prima 
facie  case,  under  the  rule  of  **res  ipsa  loqui- 
tur"; the  attendant  circumstances  not  sug- 
gesting the  employer  had  failed  in  any  duty 
owing  the  employ^.  Griffin  v.  Flank,  95  N. 
Y.  Supp.  546,  48  Misc.  Kep.  617. 

The  "res  ipsa  loquitur"  doctrine  cannot 
be  applied  to  injury  to  an  employ^  caused 
by  the  fall  of  a  structure  which  he  was  as- 
sisting in  tearing  down.  Henahan  v.  Lyons, 
87  N.  E.  602,  201  Mass.  269 ;  derrick  v.  Eid- 
litz,  S8  N.  E.  33,  34,  35,  195  N.  Y.  248,  24  L. 
R.  A.  (N.  S.)  837  (citing  Griffen  v.  Manlce,  59 
N.  E.  925,  166  N.  Y.  188,  52  L.  a  A.  922,  82 
Am.  St.  Rep.  630;  Henson  v.  Lehigh  Val.  R. 
Co.,  87  N.  E.  85.  194  N.  Y.  205,  19  L.  R.  A, 
[N.  S.]  790).  Or  to  Injury  received  in  a  stone 
quarry.  Mitchell  Lime  Co.  v.  Nickless  (Ind.) 
85  N.  E.  728,  731 ;  Bonin  v.  Ballard,  82  N,  E. 
702,  196  Mass.  524. 

The  application  of  the  maxim  "res  ipsa 
loquitur"  does  not  ordinarily  depend  upon  the 
relation  between  the  parties,  except  Indirect- 
ly, so  far  as  that  relation  defines  the  meas- 
ure of  duty  imposed  on  the  defendant.  Un- 
der certain  circumstances  it  may  apply  to  a 
servants  injury  caused  by  an  agency  of  the 
master.  The  maxim  at  most  raises  a  prima 
facie  case  of  negligence,  which  is  rebuttable. 
No  presumption  of  negligence  necessarily  fol- 
lows the  plain tifT  through  the  case,  so  as  to 
compel  the  submission  of  the  question  of 
fact  to  the  Jury.  Jenkins  v.  St.  Paul  City 
R,  Co.,  117  N.  W.  928,  931,  105  Minn.  504,  20 
L.  R.  A.  (N.  S.)  401. 

The  doctrine  of  "res  Ipsa  loquitur,"  ap- 
plicable to  personal  injuries  to  passengers, 
cannot  be  applied  against  a  mining  company, 
in  an  action  against  it  for  injuries  to  a  min- 
er, who  was  crushed  by  a  descending  cage. 
Southwestern  Development  Co.  v.  Boyd,  104 
S.  W.  1174,  U78,  7  Ind.  T.  773.  And  it  does 
not  apply  In  an  action  by  a  mining  employ^ 
for  injuries  received  by  the  fall  of  a  bucket 
down  the  mine  shaft.  Reiuo  v.  Montana 
Mineral  Land  Development  Co.,  99  Fac.  853, 
855,  38  Mont.  291. 

Mere  proof  that  a  freight  car  was  derail* 
ed  and  overturned,  and  that  a  brakeman  on 
the  car  was  Injured,  docs  not  cast  on  the  rail- 
road the  burden  of  giving  some  adequate  ex- 
planation of  the  accident  that  would  free  it 
from  the  imputation  of  negligence,  since  the 
rule  of  **rcs  ipsa  loquitur"  is  not  applicable. 
Henson  v.  Lehigh  Val.  R.  Co.,  87  N.  E.  85,  86, 
194  N.  Y.  205.  19  L.  R.  A.  (N.  S.)  790.  But 
where  plaintifE  was  Injured  in  a  rear-end  col- 


lision, while  he  was  riding  In  the  caboose  of 
a  freight  train  in  the  performance  of  his 
duty,  the  fact  of  collision  is  sufficient  to 
create  a  prima  facie  case  of  negligence  on 
the  part  of  the  railroad  company-  under  the 
doctrine  of  "res  ipsa  loquitur,"  though  plain- 
tiff was  a  servant,  and  not  a  passenger.  St 
Clair  V.  St.  Louis  &  San  Francisco  R.  Oo., 
99  S.  W.  775,  778,  122  Mo.  App.  519. 

The  doctrine  of  "res  ipsa  loquitur"  was 
held  not  applicable  to  Its  full  extent  to  the 
case  of  an  accident  resulting  from  the  use 
of  complicated  machinery,  wherein  It  appear- 
ed tliat  a  rod  in  a  sawmill  had  parted  at  one 
of  the  places  where  it  was  joined,  causing  the 
sawyer  to  lose  control  of  the  carriage,  which 
then  ran  back  to  and  against  a  bumper  at  the 
end  of  the  track,  whereby  plaintiff  was 
thrown  from  the  carriage  and  injured,  and 
wherein  it  w£^s  therefore  held  that  the  mere 
fact  that  the  accident  happened,  the  rod  toe- 
ing in  the  exclusive  possession  and  control 
of  the  defendant,  was  not  alone  sufficient  to 
establish  a  prima  facie  case  of  negligence  on 
the  part  of  defendant.  Gomulak  v.  C.  A. 
Smith  Lumber  Co.,  107  N,  W.  542,  543,  98 
Minn.  149. 

The  essential  Import  of  the  doctrine  of 
**re8  ipsa  loquitur"  in  any  given  case  Is  that 
on  the  facts  proved  plaintiff  has,  without  di- 
rect proof  of  negligence,  made  out  a  prima 
facie  case ;  so  that,  whether  or  not  the  doc^ 
trine  obtains  In  a  case  between  master  and 
servant,  it  need  not  be  invoked,  where  there 
is  specllic  evidence,  positive  or  circumstan- 
tial, bearing  on  the  question  of  negligence. 
Western  Steel  Car  &  Foundry  Co.  v.  Cuiming- 
ham,  48  South.  109,  110,  112,  158  Ala.  369; 
Chesapeake  &  O.  R.  Co.  v.  Rowsey*s  Adm'r, 
62  S.  E.  363,  3C9, 108  Va.  632.  And  so,  where 
defendant's  evidence  established  the  cause 
of  an  accident  resulting  in  injury  to  a  serv- 
ant, his  right  to  recover  did  not  depend  on 
the  doctrine  of  "res  ipsa  loquitur."  Kluska 
V.  Yeomans,  103  Pac.  819,  821,  54  Wash.  465, 
132  Am.  St.  Rep.  1121. 

The  mere  happening  of  au  accident  and 
injury  to  an  employ^  while  stepping  off  the 
elevator  in  a  building,  does  not  Justify  the 
Inference  of  negligence,  and  the  doctrine  of 
*'res  ipsa  loquitur"  does  not  apply.  Foquet 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  103  N.  Y. 
Supp.  1105,  1107,  53  Misc.  Rep.  121. 

The  doctrine  of  "res  ipsa  loquitur"  does 
not  apply  to  cases  of  the  class  to  which  a 
personal  Injury  caused  by  the  falling  of  a 
freight  elevator  belongs,  and,  when  an  em- 
ploy6  is  injured  while  operating  such  an  ele- 
vator, the  mere  happening  of  an  accident  rais- 
es  no  presumption,  and  cannot  serve  as  proof 
of  the  master*s  negligence.  National  Biscuit 
Co.  V.  Wilson,  82  N.  E.  916,  917,  169  Ind.  442 
(citing  Hill  V.  I ver- Johnson  Sporting  Goods 
Co.,  74  N.  E.  303, 188  Mass.  78 ;  Moran  v.  Ra- 
cine Wagon  Co.,  26  N.  Y.  Supp.  852,  74  Hun, 
454 ;    Kirby  v.  Ratner  Grand  Hotel  Co.,  69  Pac. 
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378, 2S  Wash.  706 ;  Boblnson  r.  Charlefe  Wright 
&  Co.,  63  N.  W.  038,  W  Mich.  283 ;  Davidson 
V.  Davidson,  48  N.  TV.  560,  46  Minn,  lit; 
Haynle  v.  Hammond  Packing  Co.,  103  S.  W. 
581,  126  Mo.  App.  88 ;  Rush  v.  Thos.  D.  Mur- 
phy, 112  N.  W.  814,  135  Iowa,  376).  The  fact 
that  a  servant  was  killed  by  the  fall,  without 
imy  apparent  cause,  of  a  freight  elevator  in 
which  he  was  riding,  does  'not  render  the 
master  liable  under  the  doctrine  of  "res  Ipsa 
loquitur."  Starer  v.  Stem,  91  N.  Y.  Supp. 
821,  824,  100  App.  Dlv.  303  (citing  Moran  v. 
Racine  Wagon  Co.,  26  N.  Y.  Supp.  852,  74 
Hun,  454 ;  Hart  v.  Naumburg/  25  N.  E.  385, 
123  N,  Y.  641;  Ingram  v.  Fosbtfrgh,  76  N.  Y. 
Supp.  844,  73  App.  Dlv.  128;  Biddiscomb  v. 
Cameron,  55  N.  Y.  Supp.  127,  35  App.  Div. 
661,  affirmed  In  57  N.  B.  1104,  161  N.  Y.  637; 
Bucher  v.  Prylbil,  45  N.  Y.  Supp.  972,  19  App. 
Div,  126 ;  Fink  r.  Slade,  72  N,  Y.  Supp.  821, 
66  App.  Dtv.  105).  And  so,  where  a  safety 
clutch  in  a  freight  elevator  wholly  tailed  to 
act  when  an  emergency  arose,  and  the  serv- 
ant in  no  way  contributed  to  such  failure,  its 
failure  to  act  affords  evidence  of-  negligence 
on  the  part  of  the  master  under  the  doctoine 
oC  "res  ipsa  loquitur."  National  Biscuit  Co. 
V.  Wilson  (Ind.)  80  N.  E,  33,  35.  But  where 
deceased  got  on  an  e^vntor,  atid  after  the  ele- 
vator had  risen  a  few  feet  the  bottom  of  it 
was  torn  out,  and  tb«re  was  evijatenoe  t^at  it 
was  in  the  habit  of  shaking,  tiltiug,  and 
jerking,  as  though  the  sides  ot  the  i^ottpm 
caught,  it  was  held  th^LJt  Uie  facts  were  suf- 
ficient to  Justify  an  inf^rouce  of  defeiidantls 
negligence  under  the.  doctrine  of'>'*res  ipsa 
loquitur."  Samuels  v.  McKesson,  09  N.  Y. 
Supp.  294,  113  App.  Div.  497. 

In  an  action  for  Injuries  to  a  servant  by 
th(B  sudden  starting  of  a  printing  Vress,  in- 
structions that,  if  the  press  started  of  its 
own  accord  after  it  had  been  properly  stop- 
ped, such  fact,  unexplained,  was  some  evi- 
dence of  negligence  on  defendant's  part, 
and  that,  if  the  jury  found  that  the  belt 
shipper  was  pushed  back  to  the  extr^iie  limit 
in  its  proper  way,  then  the  fact  that  it  start- 
ed up  was  in  itself  some  evidence  of  negli- 
gence on  the  part  of  defendant  or  his  super^ 
intendent  in  allowing  the  defect  to  exist, 
properly  presented  the  doctrine  of  **res  ipsa 
loquitur."  Byrne  v.  Boston  Woven  llose  & 
Rubber  Ck>.,  77  N.  R  696,  697,  191  Mass.  40. 

Injuries  to  passengev 

"'Bes  Ipsa  loquitur/  whij:di,  literally 
translated,  means  that  the  thing  speaks  for 
itself,*  is  merely  a  short  way  of  saying  that 
the  circumstances  attendant  upon  an  acci- 
dent are  themselves  of  such  a  character  as 
to  justify  a  jury  in  inferring  negligence  as 
the  cause  of  that  accident;  and  the  doc- 
trine which  it  embodies,  though  correct 
enough  in  itself,  may  be  said  to  be  applicable 
to  two  classes  of  cases  only,  viz.:  First, 
when  the  relation  of  carrier  and  passen- 
ger exists,  and  the  accident  arises  from  some 


abnormal  condition  in  the  department  of  Vic- 
tual transportation ;  second,  where  the  in- 
jury arises  from  some  condition  or  event 
that  is  in  its  very  nature  so  obviously  de- 
structive of  the  safety  of  person  or  property, 
and  is  so  tortious  in  its  quality,  as  in  the 
first  instance,  at  least,  to  permit  no  inference 
save  that  of  negligence  on  the  part  of  the 
person  in  control  of  the  injurious  agency. 
But  it  is  obvious  that  in  both  instances  more 
than  the  mere  istolated,  single,  segregated 
fact  that  an  injury  has  happened  must  be 
known.  The  injury,  without  more,  does  not 
necessarily  speak  or  indicate  the  cause  of 
that  injury.  It  is  colorless;  but  the  act  that 
produced  the  injury  being  made  apparent 
may,  in  the  instances  indicated,  furnish  a 
ground  for  a  presumption  that  negligence  set 
that  act  in  motion.  The  maxim*  does  not  go 
to  the  extent  of  implying  that  you  may,  from 
the  mere  fact,  of  an  injury,  infer  what  physj- 
cfil  fact  produced  the  injury;  but  It  means 
that  when  the  physical  act  has  been  shown, 
or  is  apparent,  and  is  not  explained  by  the 
defendant,  the  conclusion  that  negligence 
superinduced  it  may.be  drawn  as  a  legitimate 
deduction  of  fact."  Thus  the  mer^  fact  that 
ja  passenger  in  a  street  was  injured  does  not 
of  itself  raise  tlie  presumption  of  negligence 
on  the  part  of  the  carrier.  State,  to  Use 
of  Charles,  v..  United  Rys.  &  Electric  Co.,  60 
Atl.  249,  251,  101  Md.  183  (quoting  and  adopt- 
ing Benedick  .v.  Potts,  40  Atl.  1067,  88  Md. 
55,  56,  41  U  R.  'A.  478).  See,  also,  Wilbur 
V. .  Bhode  Island  Co.,  61  Atl.  601,  002,  27 
B.  I.  205  (quoting  Benedick  v.  Potts,  40  Atl. 
1067,  1068,  88  Md.  52,  41  L.  R.  A.  478). 

The  maxim  "res  ipsa  loquitur"  means 
that  the  affair  speaks  for  itself.  Thufe, 
where  plaintiff's  intestate  was  directed  by 
his  superior  to  assist  in  unloading  a  box  car 
loaded  with  cotton  bales,  and  while  opening 
the  sliding '  door  of  the  car  as  fnsrtructed, 
and  before  he  could  get  away,  a  large  cotton 
bale  fell  out  and  crushed  him,  and  it  artrear- 
ed  that  the  Car  was  loaded  two  bales  deep, 
one  bale  on  the  end  of  the  other,  and  the  bales 
opposite  the  doors  were  not  pinned  or  tied  to- 
gether, or  boarded  in,  it  was  held  that  the 
circumstances  surrounding  the  accident  were 
sufficient  to  establish  a  prima  facie  case  of 
defendant's  negligence  under  the  doctrine 
of  "res  ipsa  loquitur."  .  Chamberlain  v. 
Southern  Ry.  Co.,  48  South.  703,  704, 150  Ala. 
171.  And  so,  where,  in  an  action  for  injury 
to  an  employ^  through  the  failing  of  a  pile 
of  lumber,  there  was  evidence  that  the  mas- 
ter, through  its  vice  principal,  not  only  had 
actual  charge  and  control  of  piling  the  lum- 
ber, but  directed  the  manner  in  which  it 
should  be  piled,  and  that  no  particular  pains 
should  be  exercised,  and  that  no  cross-strips 
should  be  used,  and  there  was  evidence  that 
plaintiff  was  directed  to  go  to  the  very  place 
where  he  was  injured,  and  it  Is  self-evident 
that,  if  properly  piled,  the  lumber  would  not 
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have  fallen  of  its  own,  accord,  the  doctrine 
of  "res  ipsa  loquitur'*  is  applicable,  so  that 
a  prima  facie  case  of  negligence  is  made 
out  Hardesty  v.  Largey  Lumber  Co.,  86 
Pac.  29,  30,  31,  34  Mont.  151. 

The  doctrine  of  **res  Ipsa  loquitur**  Is  de- 
fined in  Shearman  &  Redfleld  on  Negligence 
(section  59),  where  it  is  said :  "It  is  not  that, 
in  any  case,  negligence  can  be  assumed  from 
ttxe  mere  fact  of  an  accident  and  an  injury ; 
but  in  these  cases  the  surrounding  circum- 
stances, which  are  necessarily  brought  into 
view  by  showing  how  the  accident  occurred, 
contain,  without  further  proof,  sufficient  evi- 
dence of  the  defendant's  duty  *  and  of  his 
neglect  to  i)erform  it.  The  fact  of  the  cas- 
ualty and  the  attendant  circumstances  may 
themselves  furnish  all  the  proof  of  negli- 
gence that  the  injured  person  is  able  to  offer, 
or  that  it  is  necessary  to  offer."  And  the 
court  says:  **The  res,  therefore.  Includes  the 
attendant  circumstances,  and,  so  defined,  the 
application  of  the  rule  presents  principally 
the  question  of  the  sufficiency  of  circumstan- 
tial evidence  to  establish,  or  to  Justify  the 
Jury  in  inferring,  the  existence  of  the  tra- 
versable or  principal  fetct  in  issue — the  de- 
fendant's negligence.  The  maxim  is  also  in 
part  based  on  the  consideration  that,  where 
the  management  and  control  of  the  thing 
which  has  produced  the  injury  is  exclusively 
vested  in  the  defendant,  it  is  within  his  pow- 
er to  produce  evidence  of  the  actual  cause  of 
the  accident,  which  the  plaintiff  Is  unable 
to  present"  Hence,  where  there  were  two 
actors  in  the  collision,  the  motorman  and  the 
driver  of  a  horse,  which  became  frightened 
and  ran  into  the  side  of  the  car  on  which 
plaintiff  was  a  passenger,  it  was  error  to 
charge  that  the  mere  happening  of  the  acci- 
dent created  a  presumption  of  negligence  on 
the  part  of  the  street  railway  company. 
Munzer  v.  Interurban  St  By.  Co.,  91  N.  Y. 
Supp.  21,  23,  45  Misc.  Rep.  568.  See,  also. 
Grant  v.  Metropolitan  St.  By.  CSo.,  91  N.  Y. 
Supp.  202,  204,  99  App.  Dlv.  422. 

The  scope  of  the  doctrine  of  **res  ipsa 
loquitur"  is  well  illustrated  in  Shear.  &  R. 
Neg.  S  59,  where  it  is  said:  "Where  a  thing 
which  causes  the  injury  is  shown  to  be  un- 
Mer  the  management  of  the  defendant,  and 
the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  bad 
the  management  of  it  used  proper  care,  it 
affords  reasonable  evidence,  in  the  absence 
of  an  explanation  by  the  defendant,  that  the 
accident  arose  from  a  want  of  care.  So, 
also,  whore  it  is  shown  that  the  accident  is 
such  as  that  its  real  cause  may  be  the  negli- 
gence of  the  defendant,  and  whether  it  Is  so 
or  not  is  within  the  knowledge  of  the  defend- 
ant the  plaintiff  may  give  the  required  evi- 
dence of  negligence,  without  himself  explain- 
ing the  real  cause  of  the  accident,  by  prov- 
ing the  circumstances,  and  thus  raising  a 
presumption  that  If  the  defendant  does  not 


f  choose  to  give  the  explanation,  the  real  cause 
was  negUgence  on  the  part  of  the  defendant'* 
Thus  the  sudden  starting  of  a  street  car  with 
a  Jerk  of  sufficient  violence  to  throw  to  the 
ground  a  passenger,  who  had  placed  her  foot 
on  the  running  board  to  alight  at  the  cross- 
ing which  the  car  was  slowly  approaching, 
Justifies  an  Inference  of  negligence.  Padu- 
cah  Traction  Co.  v.  Baker,  113  S.  W.  449, 
452,  130  Ky.  360,  18  L.  B.  A.  (N.  S.)  1185 
(quoting  and  adopting  Shear.  &  B.  Neg.  |  59: 
citing  Grlffoi  v.  Manlce,  59  N.  E.  925,  166 
N.  Y.  188,  52  L.  B.  A.  922,  82  Am.  St  Bep. 
630;  Breen  v.  New  York  Cent.  &  H.  B.  B. 
Co.,  16  N.  B.  60,  109  N.  Y.  297,  4  Am.  St 
Bep.  450;  Howser  v.  Cumberland  ft  P.  B. 
Co.,  30  Atl.  906,  80  Md.  146,  27  L.  B.  A.  154, 
45  Am.  St  Bep.  332;  Consolidated  Traction 
Co.  V.  Thalheimer,  37  Atl.  182,  59  N.  J.  Law, 
474).  So  the  occurrence  of  a  sudden  lurch 
or  Jerk  of  a  street  railway  car  of  a  sufficient 
violence  to  throw  a  passenger  off  the  plat- 
form, who  was  then  preparing  to  alight,  and 
awaiting  the  stoppage  of  the  car  for  that 
purpose,  Justifies  the  inference  of  a  breach  of 
duty  upon  the  part  of  those  operating  the 
car  within  the  maxim,  ''res  ipsa  loquitur." 
Nlrk  V.  Jersey  City,  H.  &  P.  St.  By.  Co.,  68 
Atl.  158,  160.  75  N.  J.  Law,  642  (citing  Scott 
V.  Bergen  County  Traction  Co.,  43  AtL  1060, 
63  N.  J.  Law,  407).  See,  also,  Paul  v.  Salt 
Lake  aty  B.  Co.,  83  Pac.  563,  566,  30  Utah, 
41  (citing  Nellis,  St  B.  B.  p.  576;  2  Thomps. 
Com.  Neg.  f  2830;  United  Bys.  &  Electric 
Co.  V.  Beidelman,  52  Atl.  913,  95  Md.  480: 
Lincoln  St  By.  Co.  v.  McClellan,  74  N.  W. 
1074,  54  Neb.  672,  60  Am.  St  Rep.  736; 
New  York,  C.  &  St  L.  B.  Co.  v.  Biumenthal, 
43  N.  B.  809,  160  III.  40;  DooUttle  v.  South- 
ern By.  Co.,  40  S.  E.  133,  62  S.  C.  130 ;  Bosqui 
v.  Sutro  B.  B.  Co.,  63  Pac.  682, 131  Cal,  390; 
and  Texas  &  P.  By.  Co.  v.  Nunn,  98  Fed. 
963,  39  C.  C.  A.  364);  Lincoln  Traction  Co. 
V.  Shepherd,  107  N.  W.  764,  705,  74  Neb.  369. 

The  maxim  "res  ipsa  loquitur'*  is  applied 
in  an  action  for  a  casualty  to  a  passenger 
on  a  street  car,  or  other  vehicle  in  the  con- 
trol of  a  defendant,  only  when  the  accident 
is  one  that,  according  to  ordinary  experience, 
does  not  happen  if  the  vehicle  is  operated 
with  proper  care.  The  improbability  of  the 
event  happening  under  good  management  is 
what  gives  it  probative  force  as  evidence  of 
negligence.  Some  injuries  to  passengers  in 
vehicles  proclaim  negligence  on  the  part  of 
the  carrier,  or  indicate  it  so  strongly  as  to 
call  on  the  carrier  for  an  explanation.  Col- 
lisions of  two  trains  or  two  street  cars,  or  the 
overturning  of  a  car,  have  this  effect  be- 
cause experience  has  shown  them  to  be  due 
generally  to  carelessnes^s.  But  not  every  cas- 
ualty to  a  passenger  traveling  on  a  street 
car  or  railway  train  will  constitute  evidence 
of  negligence  and  transfer  to  the  railway 
company  the  burden  of  prooL  This  is  so  be- 
cause casualties  will  happen  in  using  those 
modes  of  conversance  under  the  most  careful 
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nMmagement,  and  a  common  carrier  of  pas- 
sengers is  not  beld  to  be  an  insurer  of  their 
safety.  It  is  true  a  contractual  relation  ex- 
ists In  such  cases,  but  the  carrier  does  not 
agree  to  carry  the  passengers  safely  In  erery 
contingency,  but  only  In  so  far  as  it  can  be 
done  by  using  great  care.  Trotter  v.  St. 
Louis  &  S.  Ry.  Co.,  99  S.  W.  508,  510,  122  Mo. 
App.  405  (dtlng  Dougherty  v.  Missouri  R.  Co., 
81  Mo.  325.  a30,  51  Am.  Rep.  239;  Och  T. 
Missouri,  K.  &  T.  Ry.  Co.,  31  S.  W.  962.  130 
Mo.  27,  61,  36  L.  R.  A.  442 ;  Clark  v.  Chicago 
&  A.  R..CO.,  29  S.  W.  1013,  127  Mo.  197). 
Mere  injury  to  a  passenger  while  aboard  a 
car  or  while  alighting  from  it  creates  no 
presumption  that  It  was  caused  by  negligence 
of  the  carrier  operating  the  car ;  but  It  must 
be  first  shown  the  injury  came  from  the 
movement  of  the  car  by  those  in  charge  of  It, 
or  from  something  connected  therewith,  or  in 
control  of  the  carrier,  and  then  it  Is  pre- 
sumed that  the  thing  causing  the  injury  was 
due  to  the  carrier's  negligence,  throwing  on 
it  the  burden  of  disproving  the  prima  facie 
case.  Wyatt  v.  Pacific  Electric  R.  Co.,  103 
Pac.  892,  893,  156  Cal.  170.  Thus,  where  the 
injured  passenger's  dress  was  caught  while 
she  was  alighting  from  the  front  platform  so 
firmly  that  some  one  pulled  her  towards  the 
car  to  loosen  her  dress,  it  was  insufficient  as 
as  a  matter  of  law,  notwithstanding  the  doc- 
trine of  "res  Ipsa  loquitur,"  to  show  negli- 
gence on  the  theory  that  the  platform  was 
defective.  Thomas  v.  Boston  Elevated  R. 
Co.,  79  N.  E.  749,  750,  193  Mass.  438  (citing 
Faulkner  v.  Boston  &  M.  R.  R.,  72  N.  E.  976, 
187  Mass.  254;  Wads  worth  v.  Boston  £1.  Ry. 
Co.,  66  N.  E.  421,  182  Mass.  572 ;  Obertoni  v. 
Boston  &  M.  R.  R.,  71  N.  E.  980,  186  Mass. 
481,  67  L.  R.  A.  422;  Hill  v.  Iver-Johnson 
Sporting  Goods  Co.,  74  N.  E.  303,  188  Mass. 
75).  And  the  inference  of  negligence  was  not 
justified  where  a  train  started  so  suddenly 
that  the  passenger  was  obliged  to  seize  hold 
of  the  frame  of  the  doorway  of  the  car,  the 
door  of  which  closed,  injuring  her  finger. 
Goold  V.  New  York,  N.  H.  &  H.  R.  Co.,  Ill 
N.  Y.  Supp.  1106,  1107,  59  Misc.  Rep.  36. 

Proof  of  an  accident  to  a  passenger, 
without  evidence  that  it  was  caused  by  ap- 
paratus wholly  under  the  carrier's  control 
and  furnished  and  applied  by  it,  or  by  some 
defect  in  machinery,  cars,  or  tracks,  and  that 
the  accident  was  of  such  character  as  would 
not  ordinarily  occur  if  due  care  was  used, 
vrill  not  raise  a  prima  facie  presumption  of 
negligence  under  the  doctrine  of  "res  ipsa  lo- 
quitur," though  in  certain  cases  mere  proof 
of  the  accident  does,  under  that  doctrine, 
raise  such  presumption,  ^ames  v.  Danville 
St  Ry.,  etc.,  Co.,  85  N.  B.  921,  923,  235  111. 
666,  126  Am.  St.  Rep.  237.  So,  where  a  pas- 
senger Is  struck  by  a  missile  thrown  by  a  by- 
stander, no  presumption  of  negligence  on  the 
part  of  the  carrier  arises  from  the  mere  fact 
of  the  injury.    Woas  v.  St  Louis  Transit  Co., 


96  S.  W.  1017,  1020,  198  Mo.  664,  7  L.  B.  A. 
(K.  S.)  231,  8  Ann.  Cas.  584. 

The  rationale  of  the  doctrine  of  **res  ipsa 
loquitur"  is  that  in  some  cases  the  very  na- 
ture of  the  act  complained  of  may,  of  Itself 
and  through  the  presumption  it  carried,  sup- 
ply the  requisite  proof  of  negligence.  The 
sound  rule  on  the  subject,  declared  in  ait 
early  case  and  often  approved  by  the  courts, 
Is:  "Where  the  thing  is  shown  to  be  under 
the  management  of  defendant  or  its  servants, 
and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  defendant,  that  the  acci- 
dent arose  from  want  of  care.  The  res  ipsa 
loquitur  doctrine  applies  to  injury  received 
by  a  passenger  on  a  freight  train,  where  cars 
were  coupled  so  violently  that  he  was  thrown 
from  a  trunk  on  which  he  was  sitting  In  the 
caboose,  through  a  side  door,  to  the  ground, 
and  a  water  keg  In  the  car  was  overturned, 
etc.  Mitchell  v.  Chicago,  &  A.  R.  Co.,  112  8. 
W.  291,  294,  132  Mo.  App.  143  (dtlng  Dough- 
erty V.  Missouri  Pac.  Ry.  Co.,  9  Mo.  App.  478 ; 
Id.,  81  Mo.  325,  51  Am.  Rep.  239 ;  Trotter  v. 
St  Louis  &  S.  R  Co.,  99  S.  W.  508,  122  Mo. 
App.  405 ;  St.  Clair  v.  St  Louis  &  S.  F.  Ry. 
Co.,  99  S.  W.  775,  122  Mo.  App.  519;  lAbatt 
Mast  &  S.  fi  834;  21  Am.  &  EIng.  Ency.  of 
Law  [2d  Ed.]  512,  513).  But  where  a  pas- 
senger's injury  was  caused  by  the  sudden 
closing  of  the  car  door  against  bis  hand  as 
it  rested  on  the  door  frame,  any  presumption 
of  negligence  arising  from  the  accident  was 
overcome  by  the  uncontradicted  evidence  that 
the  catch  provided  for  the  car  door  was  in 
good  repair  and  that  the  train  was  not  oper- 
ated at  a  dangerous  rate  of  speed.  Goes  v. 
Northern  Pac.  R.  Co.,  87  Pac.  149,  150,  48 
Or.  439. 

The  maxim  "res  Ipsa  loquitur"  is  merely 
a  rule  of  evidence  applicable  in  a  certain 
class  of  cases,  and  is  generally  applied  In 
cases  of  Injuries  to  passengers.  The  maxim, 
when  applicable  to  the  facts  and  circum- 
stance of  a  particular  case,  is  not  intended 
to,  and  does  not,  dispense  with  establishing 
negligence.  In  all  cases  when  negligence  is 
the  gist  of  the  action,  the  negligence  must  be 
proved ;  but  In  case  of  an  Injury  to  a  passen- 
ger he  is  only  required  to  prove  that  the  in- 
Jury  was  occasioned  by  a  collision,  derailing 
or  upsetting  of  coaches,  breaking  of  machin- 
ery or  appliances,  or  things  of  that  character, 
or  through  some  act  or  acts  of  the  servants 
operating  machinery  or  appliances,  or  in  the 
management  of  the  instrumentalities  or  the 
means  used  in  the  business  over  which  the 
carrier  has  control,  and  for  the  conduct  and 
management  of  which  he  Is  responsible. 
Christensen  v.  Oregon  Short  Line  R.  Co.,  99 
Pac.  676,  678,  35  Utah,  137,  20  L.  R.  A.  (N.  S.) 
255,  18  Ann.  Cas.  1159.  Where  a  collision  or 
derailment  occurs,  or  there  is  an  accident  to 
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the  machinery  or  appliances  used  as  a  means 
of  transportation,  evidence  of  the  accident 
and  of  the  passenger's  injuries  arising  there- 
from, without  other  proof  raises  the  pre- 
sumption of  negligence.  The  thing  speaks 
for  itself.  "Res  ipsa  loquitur."  Lincoln 
Traction  Co  v.  Shepherd,  104  N.  W.  882,  883, 
74  Neb.  309;  Russell  v.  Seattle  R.  &  S.  Ry. 
Ck).,  92  Pac.  2^,  47  Wash.  500;  Goodloe  v. 
Metropolitan  St  Ry.  Co.,  96  S.  W.  482,  484, 
120  Mo.  App.  194 ;  Bamberg  v.  International 
Ry.  Co.,  103  N.  Y.  Supp.  297,  301,  53  Misc. 
Rep.  403 ;  Dearden  v.  San  Pedro,  L.  A.  &  S. 
L.  R.  Co.,  93  Pac.  271,  273,  33  Utah,  147.  The 
doctrine  of  **res  ipsa  loquitur"  is  applicable 
where  a  manilla  rope  used  in  the  operation  of 
an  inclined  railway  broke,  the  safety  appli- 
ance did  not  work,  the  device  on  the  car  did 
not  hold  it  and  also  broke,  and  the  car  fell 
to  the  bottom  of  the  incline.  Burke  v.  State, 
119  N.  Y.  Supp.  1089,  1104,  64  Misc.  Rep.  558 
(citing  and  adopting  Hogan  v.  Manhattan  Ry. 
Co.,  43  N.  E.  403,  149  N.  Y,  23;  Axlebrood 
V.  Rosen,  47  N.  Y.  Supp.  164,  21  Misc.  Rep. 
352;  Fllnn  v.  New  York  Cent  &  H.  R.  R.  Co., 
22  N.  y.  Supp.  473,  67  Ilun,  631).  The  col- 
lapse of  a  trapdoor  forming  a  part  of  the 
floor  of  a  street  car,  under  the  weight  of  a 
passenger  who  was  simply  walking  thereon, 
resulting  In  injury  to  her,  is  evidence  of  neg- 
ligence under  the  doctrine  of  "res  ipsa  lo- 
quitur." Jorden  v.  St  Louis  &  M.  R.  R.  Co., 
99  S.  W.  402,  493, 122  Mo.  330.     . 

The  rule  of  **res  ipsa  loquitur"  is  based 
on  the  apparent  fact  that  the  particular  acci- 
dent could  not  have  happened  without  negli- 
gence on  the  part  of  the  carrier,  or  upon  the 
literal  meaning  of  the  expression  that  the 
thing  itself  speaks  and  shows  prima  facie 
that  the  carrier  was  negligent  Negligence 
wUl  not  be  presumed  from  the  mere  fact  of 
accident,  which  Is  as  consistent  with  the  pre- 
sumption that  It  was  unavoidable  as  it  is 
with  negligence;  and  therefore,  if  it  be  left 
in  doubt  what  the  cause  of  the  accident  was, 
or  If  it  may  as  well  be  attributable  to  the  act 
of  God  or  unknown  causes  as  to  negligence, 
there  is  no  such  presumption.  Where  an  in- 
Jury  to  a  passenger  on  a  street  car  was  caus- 
ed by  the  blowing  out  of  the  controller,  and 
the  company  had  control  over  the  equipment 
and  operation  of  the  car,  and  the  passenger 
was  not  charged  with  contributory  negli- 
gence, the  company  was  prima  facie  guilty  o** 
actionable  negligence;  it  being  presumed  that 
the  accident  was  caused  by  a  defect  in  the 
controller.  Flrebaugh  v.  Seattle  Electric  Co., 
82  Pac.  995,  996,  40  Wash.  658,  2  L.  R.  A.  (X. 
S.)  836,  111  Am.  St  Rep.  990  (citing  and 
adopting  Nellls,  Street  Railroad  Accident 
Law,  pp.  590,  591,  and  citing  and  explaiuUig 
Hawkins  v.  Front  St.  Cable  Ry.  Co.,  28  Pac. 
1021.  3  Wash.  592, 16  L.  R.  A.  808,  28  Am.  St. 
Rep.  72;  Allen  v.  Northern  Pac.  R.  Co.,  77 
Pac.  204,  35  Wash.  221,  66  L.  R.  A.  804 ;  WU- 
liama  v.  Spokane  Falls  &  N.  R.  Co.,  80  Pac. 


1101,  39  Wash.  77).  See,  also,  Chicago  Union 
Traction  Co.  v.  NewmlUer,  74  N.  B.  410-411, 
215  IlL  383. 

If  proof  of  the  occurrence  shows  that 
the  accident  was  such  as  could  not  have  hap- 
pened without  negligence  according  to  the 
ordinary  experience  of  mankind,  the  doc- 
trine is  applied,  even  if  the  precise  omission 
or  act  of  negligence  is  not  specified,  and  when 
it  does  not  appear  that  the  accident  was  ow- 
ing to  some  act  done  or  to  some  act  not  done. 
It  is  applied  when  the  inference  of  negligence 
is  required  by  the  nature  of  the  occurrence. 
If  the  res,  or  the  entire  occurrence  as  proved, 
could  not  have  happened  without  negligence 
of  some  kind,  negligence  is  presumed,  without 
showing  what  kind,  and  the  burden  of  ex- 
planation is  thrown  on  the  defendant  But 
where  a  passenger,  approaching  an  elevated 
railroad  platform  in  order  to  gain  it,  pressed 
his  hand  against  the  glass  of  a  locked  door 
with  sufficient  force  to  break  It,  such  facts 
were  insufficient  to  raise  a  presumption  that 
the  door  was  improper  'for  the  purpose  for 
which  it  was  constructed,  or  that  the  break- 
age arose  from  any  defect  in  the  glass  or 
door,  under  the  doctrine  of  "res  ipsa  loqui- 
tur." McCormack  v.  Interborough  Rapid 
Transit  Co.,  117  N.  Y.  Supp.  532,  534, 132  App. 
Div.  703  (quoting  and  adopting  definition  In 
Robinson  v.  Cousolltlated  Gas  Go.  of  New 
York,  86  N.  E.  805,  191  N.  Y.  40,  28  L.  R.  A. 
[N.  S.]  5S6). 

The  **res,**  of  the  maxim  "res  Ipsa  loqui- 
tur,** is  not  simply  an  accident  resulting  in 
injury,  but  the  accident  and  the  surrounding 
circumstances  necessarily  shown  by  proving 
how  the  accident  occurred,  or.  In  other  words, 
the  occurrence  as  It  appears  by  proof  of  the 
accident.  Thus,  where  plaintiff,  who  was 
riding  in  defendant's  passenger  elevator,  was 
struck  by  a  piece  of  mortar  which  fell  down 
the  shaft,  and  there  was  evidence  that  mor- 
tar had  been  allowed  to  protrude  into  the 
shaft,  so  as  to  be  liable  to  be  broken  off  by 
constant  vibration,  and  defendant  undertook 
to  show  that  the  condition  of  the  mortar  was 
not  necessarily  dangerous,  and  that  It  had 
exercised  all  reasonable  care  to  inspect  and 
guard  against  such  accidents,  the  court 
should  have  Instructed  that  the  verdict  must 
be  for  defendant,  in  the  absence  of  evidence 
that  it  knew,  or  in  the  exercise  of  reasonable 
care  should  have  known,  that  the  mortar  was 
in  such  condition  that  a  reasonably  prudent 
person  would  believe  that  it  might  fall ;  and 
an  instruction  which,  after  giving  In  general 
terms  the  rule  of  "res  ipsa  loquitur,"  stated 
negligence  might  ^e  found  from  the  mere  hap- 
pening of  the  accident  unexplained,  stated 
the  case  too  broadly.  Frahm  v.  Siegel  Coop- 
er Co.,  116  N,  Y.  Supp.  90,  02,  131  App.  Div. 
747  (quoting  and  adopting  definition  in  Grlf- 
fen  V.  Ma  nice,  59  N.  E.  925,  166  N.  Y.  188,  52 
L.  R.  A.  922,  82  Am.  St  Rep.  630). 
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The  doctrine  of  "res  ipsa  loquitur**  does 
not  apply  wliere  the  accident  might  as  plausi- 
bly have  resulted  from  negligence  on  the  part 
of  the  passenger  as  on  the  part  of  the  car- 
rier; nor  is  It  applicable  to  the  death  of  a 
passenger  from  circumstances  that  are  per- 
sonal and  peculiar  to  him,  and  not  by  reason 
of  any  management  of  or  accident  to  the 
train  Itself.  X^rlce  v.  St  Louis,  L  M.  &  S.  Ry. 
Co.,  88  S.  W.  575,  578,  75  Ark.  479,  112  Am. 
St  Rep.  79. 

Injuries  to  trareler  on  street  or  Mgli- 


Where  a  street  was  originally  construct- 
ed lu  a  proper  manner,  one  Injured  by  a  de- 
fect therein  cannot  recover  against  the  mu- 
nicipality on  the  doctrine  of  "res  ipsa  loqui- 
tur," which  la  the  rule  that  where  the  thing 
which  causes  the  injury  is  under  the  manage- 
ment of  the  defendant,  and  the  accident  is 
such  as  In  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  manage- 
ment or  control  use  proper  care,  it  affords 
sufficient  evidence,  in  the  absence  of  an  ex- 
planation by  defendant,  that  it  arose  from 
negligence;  for  the  streets  are  not  only  under 
the  control  of  the  municipality,  but  are  con- 
stantly used  by  the  traveling  public.  City  of 
Corfcin  V.  Benton,  152  S.  W.  241,  242, 151  Ky. 
483,  43  L.  R.  A.  (N.  S.)  591. 

"The  doctrine  of  'res  ipsa  loquitur*  does 
not  apply  to  collialons  of  passers  In  high- 
ways.*' Stone  V.  Forest  City  Exp.  Co.,  74 
AU.  23,  24, 105  Me.  237.  See,  also,  Luecke  v. 
Graham,  100  S.  W.  505,  506,  123  Mo.  App. 
212;  Sauer  v.  Eagle  Brewing  Co.,  84  Pac. 
425,  426,  427,  3  Cal.  App.  127.  But  the  doc- 
trine applies  to  a  railroad  crossing  accident 
when  the  facts  indicate  that  had  deceased 
done  what  he  was  bound  to  do,  the  acddeu 
would  not  have  happened,  demons  v.  Ch 
cago,  St  P.,  M.  &  O.  R.  Co.,  119  N.  W.  lOL, 
106,  137  Wis.  387. 

Where  one  lawfully  on  a  public  street  of 
a  dty  was  injured  by  the  fall  of  an  awning 
attached  to  a  building,  there  was  a  presump- 
tion of  negligence  on  the  part  of  the  per- 
sons maintaining  the  awning,  which,  unex- 
plained, was  sufficient  to  support  a  verdict 
for  the  person  injured.  McIIarge  v.  M.  M. 
Newcomer  &  Co.,  100  S.  W.  700,  705,  117 
Tenn.  595,  9  L.  R.  A.  (N.  S.)  298.  See,  also, 
WaUer  v.  Ross,  110  N.  W.  252,  253,  100  Minn. 
7,  12  L.  R.  A.  (S.  S.)  721,  117  Am.  St  Rep. 
661,  10  Ann.  Cas.  715. 

The  rule  of  "res  ipsa  loquitur'*  is  found- 
ed upon  the  doctrine  of  probabilities.  The 
presumption  arises  from  the  inherent  nature 
and  character  of  the  act  causing  the  injury. 
Presumptions  arise  from  the  doctrine  of 
probabilities.  The  future  Is  measured  and 
weighed  by  the  past,  and  presumptions  are 
created  from  the  experience  of  the  past. 
When  a  thing  that  causes  Injury  is  shown  to 
be  under  the  management  of  the  defendant, 


and  the  accident  Is  such  as.  In  the  ordinary 
course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care,  It 
affords  reasonable  evidence,  In  the  absence  of 
explanation  by  the  defendant,  that  the  acci- 
dent arose  from  a  want  of  care.  In  an  ac- 
tion for  injuries  to  plaintiff  by  being  thrown 
to  a  sidewalk  by  the  sudden  raising  of  trap 
elevator  doors  in  the  sidewalk  over  which 
plaintiff  was  passing  at  the  time,  it  having 
been  admitted  that  the  doors  were  raised  by 
defendant's  servants,  it  was  proper  for  the 
court  to  refuse  to  charge  that  defendant's 
negligence  could  not  be  presumed  from  the 
happening  of  the  accident.  Bowley  v.  Man- 
grum  &  Otter,  84  Pac  996,  998,  3  Cal.  App. 
229  (citing  Judson  v.  Giant  Powder  Co.,  40 
Pac.  1021,  107  Cal.  549,  29  L.  R.  A.  718,  48 
Am.  St  Rep.  146;  Plxon  v.  Pluns,  33  Pac. 
268,  98  Cal.  384,  20  L.  R.  A.  698,  35  Am.  St 
Rep.  180;  Johnson  v.  Walsh,  85  N.  W.  910, 
83  Minn.  74 ;  Shear.  &  R.  Neg.  §  60). 

Where,  after  the  completion  of  a  subway 
by  defendant  contractor,  the  sidewalk  caved 
in  under  the  weight  of  a  pedestrian,  the 
doctrine  of  "res  ipsa  loquitur"  applied,*  and 
imposed  on  defendant  the  burden  of  proving 
that  he  was  not  guilty  of  negligence.  Rock- 
well V.  McGovern,  88  N.  E.  436,  202  Mass.  6, 
23  L.  R.  A.  (N.  S.)  1022. 

An  Injury  caused  by  a  street  car  leaving 
the  track  and  striking  a  wagon  in  which 
plaintiff  was  riding  is  within  the  maxim  "res 
ipsa  loquitur,"  and  proof  of  the  Injury  will 
justify  a  recovery,  unless  defendant  shows 
that  it  was  not  at  fault  Chicago  Union 
Traction  Co.  v.  Glese,  82  N,  K.  232,  233,  229 
lU.  260. 

Baoe 

Upon  the  question  of  race  ancestry  of  a 
person,  the  person  involved  is  often  the  best 
evidence  to  produce ;  it  being  a  case  of  "res 
ipsa  loquitur."  United  States  v.  Hung 
Chang,  134  Fed.  19,  27,  67  O.  0.  A.  93. 


JUDICATA 

See  Res  Adjudicata. 


RESALE 

A  "resale**  is  one  of  the  well-known  rem- 
edies In  this  country  of  the  seller  of  personal 
property.  If  there  is  such  a  remedy  in  the 
case  of  real  property,  it  has  never  been  recog- 
nized or  adopted  In  this  state.  Swartz  v. 
City  &  Suburban  Realty  Co.,  67  AU.  283,  284, 
106  Md.  290. 

RESCIND 

Under  the  rule  that  the  effect  of  a  plead- 
ing is  not  necessarily  determ.ned  by  the  tech- 
nical definition  of  a  sin?  word,  but  that 
words  used  in  a  pleading;  must  be  construed 
with  reference  to  the  coui.  '♦•,  and  when  it  ia 
apparent  that  a  word  is  not  used  in  its  stat- 
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utory  sense  it  will  be  Interpreted  in  relation 
to  the  pleading  as  a  whole,  in  an  action  to  re- 
cover sums  paid  under  a  contract  of  condi- 
tional sale  on  the  retaking  of  possession  by 
the  seller,  where  the  answer  alleged  that  the 
seller  rescinded  and  canceled  the  contract  on 
default  in  payment  of ^ the  price  by  the  buyer, 
the  words  "rescind"  and  "cancel"  are  not 
used  to  Indicate  a  statutory  rescission  of  the 
contract.  Pfeiffer  v.  Norman,  133  N.  W.  97, 
98.  22  N.  D.  168,  38  L.  B.  A.  (N.  S.)  891. 

RESCISSION 

The  word  "rescission**  has  a  well-defined 
meaning  in  law,  and  includes  the  idea  of 
restoration  of  both  parties  to  a  contract  to 
their  status  quo,  and  return  by  each  to  the 
other  of  the  consideration  given  and  receiv- 
ed. Relger  v.  Turley,  131  N.  W.  866,  869,  151 
Iowa,  491 ;  Pugh  v.  Stigler,  97  Pac.  566,  567, 
21  OkL  854  (quoting  and  adopting  definition 
in  2  Warv.  Vend,  f  869,  and  citing  and  adopt- 
ing Lewis  V.  Bosklns,  27  Ark.  61). 

"  'Bescission  of  a  contract*  is  the  act  of 
canceling  it  by  restoring  the  conditions  exist- 
ing immediately  before  it  was  made.  Be- 
scisslon  is  effected  by  each  party  returning 
to  the  other  what  has  been  received  pursuant 
to  the  contract,  or  its  equivalent"  Baymond 
V.  Edelbrock,  107  N.  W.  194, 195, 15  N.  D.  231. 

"Bescission"  of  a  contract  on  the  ground 
of  fraud  is  not  a  mental  process,  undisclosed 
and  unacted  upon.  It  requires  affirmative  ac- 
tion immediately  upon  its  discovery,  some 
overt  act  and  outward  manifestation  of  the 
intention  to  apprise  the  other  party  to  the 
contract  of  the  right  asserted.  Brown  v. 
Gordon-Tiger  Co.,  97  Pac.  1042,  1046,  44  Colo, 
ail  (quoting  and  adopting  definition  in  Bich- 
ardson  v,  Lowe,  149  Fed.  625,  79  0,  0.  A.  317). 

The  revocation  of  a  contract  of  sale  by 
agreement  of  the  parties,  or  by  an  attempt  of 
one  party  to  revoke,  acceded  to  by  the  other, 
or  by  a  breach  by  one  party  which  precludes 
him  from  any  remedy  thereon,  and  for  which 
the  other  party  revokes  it,  constitutes  "re- 
scission." J.  K.  Armsby  Co.  v.  Grays  Harbor 
Commercial  Co.,  123  Pac.  32,  34,  62    Or.  173. 

A  contract  is  made  by  the  joint  will  of 
two  parties,  and  can  only  be  "rescinded" 
by  their  Joint  will;  but  one  party  may  so 
wrongfully  repudiate  it  as  to  authorize  the 
other  to  renounce  it  and  refuse  to  be  longer 
bound  thereby,  as  when  his  acts  and  conduct 
evince  an  intent  to  no  longer  be  bound.  Mc- 
AUister-Coman  Co.  v.  Mathews,  52  South. 
416,  417,  167  Ala.  361,  140  Am.  St  Bep.  43. 

The  fact  that  meat  sold  on  the  open  mar- 
ket on  the  buyer's  account  was  not  smoked 
meat,  whereas  the  meat  contracted  for  was 
of  that  class,  did  not  constitute  a  "rescission" 
by  the  seller  of  the  contract  of  sale,  where 
it  was  shown  that  smoking  was  a  process 
which  the  meat  was  subjected  to  prior  to 
shipment,  and  the  buyer  failed  to  give  any 


shipping  directions,  and  the  meat  was  sold  on 
the  seller's  home  market  without  shipment 
Bonds  V.  Thos.  J.  Lipton  Co.,  37  South.  805, 
807,  85  Miss.  209. 

Where  the  vendor  was  unable  to  convey 
good  title  within  a  stipulated  time,  as  agreed, 
and  plaintiff,  instead  of  asserting  his  rights 
under  the  contract,  acquiesced  in  defendant's 
repudiation  thereof,  and  demanded  the  re- 
turn of  the  purchase  money  paid,  there  was  a 
"rescission  of  the  contract  by  consent  of  the 
parties"  within  Civ.  Code,  i  1689,  subd.  5,  au- 
thorizing^ rescission  by  consent  of  the  parties. 
Carter  v.  Fox,  103  Pac.  910,  912, 11  CaL  App. 
67. 

RESCUE 

An  escape  is  where  one  who  is  under  ar- 
rest gains  his  liberty  before  he  is  delivered 
by  due  course  of  la^,  and  where  an  escape 
from  confinement  is  effected  by  the  prisoner 
with  force,  it  is  called  a  "prison  breaking," 
and  where  it  is  effected  by  others  with  force, 
it  Is  known  as  a  "rescue."  State  v.  Sutton, 
84  N.  B.  824,  826,  170  Ind.  473. 

Penal  Law  (Consol.  Laws  1909,  c.  40)  S 
1692,  providing  that  a  person  who  by  force  or 
fraud  "rescues**  a  prisoner  from  lawful  cus- 
tody or  from  an  officer  or  other  person  hav- 
ing him  in  lawful  custody  is  guilty  of  a  fel- 
ony If  the  prisoner  was  held  on.  a  charge, 
commitment,  arrest,  conviction,  or  sentence 
of  felony,  or  misdemeanor,  is  not  limited  in 
its  application  to  a  case  where  the  prisoner 
was  held  by  a-  magistrate  or  other  lawful  au- 
thority upon  a  charge,  commitment,  arrest, 
conviction,  or  sentence,  but  extends  to  a  case 
where  an  officer  or  other  person  holds  one 
in  lawful  custody  prior  to  his  arraignment. 
People  V.  Marks,  135  N.  Y.  Supp.  523,  524,  75 
Misc.  Bep.  404. 

RESERVATION 

See  Indian  Beservation;  Military  Beser- 

vation. 
Subject  to  reservation,  see  Subject  to. 

A  "reservation**  is  a  clause  in  a  deed 
whereby  the  grantor  reserves  some  new  thing 
to  himself,  issuing  out  of  the  thing  granted, 
or  out  of  the  general  words  of  description  in 
a  grant  Frank  v.  Meyers,  11  South.  832, 
8,^3,  97  Ala.  437;  Dee  v.  King.  77  Vt  230.  59 
Atl.  839,  840,  68  L.  B  A.  880;  Dyson  v.  Box, 
114  Pac.  1092, 1093,  84  Kan.  596. 


t( 


A  'reservation*  is  always  of  a  thing  not 
in  esse,  but  newly  created  or  reserved  out  of 
the  land  or  tenement  demise.**  "It  must  be 
to  the  grantor,  and  not  to  a  stranger  to  the 
deed."  Dawson  v.  Western  Maryland  B.  Co., 
68  Atl.  301,  305,  107  Md.  70,  14  L.  B.  A.  (N. 
S.)  809,  126  Am.  St.  Bep.  337,  15  Ann.  Gas. 
678  (quoting  Co.  Lit,  47a,  and  Shep.  Touch. 
« p.  80). 
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A  "reservation*'  Is  something  Issuing 
from  or  coming  out  of  the  thing  granted,  and 
must  be  to  the  grantor  or  party  executing  the 
conveyance,  and  not  to  a  stranger.  White  v. 
City  of  Marion,  117  N.  W.  254,  139  Iowa,  479. 

*'A  'reservation'  is  never  any  part  of  the 
estate  itself,  but  something  Issuing  out  of 
it,  as,  for  instance,  rent  or  some  right  to  be 
exercised  In  relation  to  the  estate."  West- 
lake  V.  Koch,  31  N.  E.  321,  322,  134  N.  Y.  61 
(quoting  and  adopting  definition  in  Gralg  v. 
Wells,  11  N.  Y.  321).. 

A  ''reservation"  is  sometlilng  extracted 
from  the  whole  res  covered  by  the  general 
terms  of  the  grant,  lessening  the  thing  grant- 
ed from  what  It  would  otherwise  have  been. 
Hough  v.  Porter,  98  Pac.  1083,  1091,  61  Or. 
818. 

A  "reservation**  in  a  deed  "is  something 
taken  back  out  of  that  which  is  granted,  as, 
for  Instance,  rent,  or  some  right  to  be  exer- 
cised, as  the  cutting  of  timber."  So,  where 
defendant  transferred  property  subject  to  a 
trust  deed  made  by  him  to  secure  a  loan,  re- 
serving for  his  benefit  and  as  surety  for  the 
loan  the  rents  and  control  of  the  property 
during  the  life  of  the  deed,  and  his  agent 
rented  the  premises  to  plaintiff,  defendant 
was  plalntifTs  landlord*  and  the  proper  party 
defendant  In  a  suit  for  Injuries  due  to  the 
defective  condition  of  the  premises.  Mey- 
ers V.  Russell,  101  S.  W.  606,  608,  124  Mo. 
App.  .317  (quoting  in  support  of  the  definition 
Toungerman  v.  Board  of  Sup'rs  of  Polk 
County,  81  N.  W.  166,  110  Iowa,  731;  Cutler 
,  V.  Tufts  [Mass.]  3  Pick.  274;  Randall  v.  Ran- 
dall, 59  Me.  340;  Gould  v.  Howe,  23  N.  E. 
602,  131  IlL  490). 

A  "reservation'*  has  been  defined  to  be 
an  Interest  retained  by  a  grantor  out  of  the 
body  of  the  thing  granted*  Marshall  v. 
Trumbull,  28  Conn.  183,  73  Am.  Dec.  667. 
Another  definition  Is:  "A  clause  In  a  deed 
whereby  the  grantor  reserves  some  new  thing 
to  himself  Issuing  out  of  the  thing  granted 
and  not  In  esse  before.*'  4  Kent's  Comm. 
468.  In  Winston  v.  Johnson,  42  Minn.  398, 
45  N.  W.  958,  the  court  defined  a  reservation 
as  "something  merely  created  or  reserved 
out  of  the  thing  granted  that  was  not  In  ex- 
istence before."  In  Craig  v.  Wells,  11  N.  Y. 
315,  the  court  said:  "A  reservation  Is  al- 
ways something  which  is  taken  back  out  of 
that  which  is  clearly  granted."  In  Barata- 
ria  Canning  Co.  v.  Ott,  37  South.  121,  84  Miss. 
737,  the  court  said :  "A  reservation  in  a  deed 
must  not  only  be,  as  hereinbefore  pointed  out, 
of  something  which  would  otherwise,  by  op- 
eration of  the  terms  of  the  deed,  be  convey- 
ed, but  it  must  necessarily  be  of  something 
which  belongs  to  the  grantor  at  and  before 
the  execution  of  the  deed.  Property  cannot 
be  conveyed  by  reservation."  Stadler  v.  Mis- 
souri River  Power  Co.,  139  Fed.  305,  307,  71 
C.  C.  A.  435. 


"A  ^reservation'  Is  of  a  thing  not  in  be- 
ing, but  newly  created  out  of  the  lands  and 
tenements  devised.  A  'reservation'  is  said 
to  vest  In  the  grantor  some  new  right  or  In- 
terest not  before  In  him,  operating  by  way 
of  an  implied  grant.  A  reservation  does  not 
necessarily  mean  that  'something  not  in  being  ' 
and  newly  derived  from  the  thing  granted' 
must  be  some  right  that  the  grantor  did  not 
before  possess  in  connection  with  the  use  of 
the  land  granted.  *A  right  of  way  over  land 
conveyed  may  be  reserved,  and  yet  the  gran- 
tor had  the  same  right  to  pass  over  the  land 
before  the  conveyance,  but  it  would  not  have ' 
existed  as  a  separate  thing;  and  when  the 
land  is  granted  and  the  right  of  way  reserved 
that  right  becomes  In  the  sense  of  the  law  a 
new  thing  derived  from  the  land.' "  S.  E. 
&  H.  L.  Shepherd  Co.  v.  Shibles,  61  Atl.  700, 
701,  100  Me.  314  (quoting  Gay  v.  Walker,  36 
Me.  61,  58  Am.  Dec,  734 ;  Engel  v.  Ayer,  27 
Ati.  352,  85  Me.  453). 

A  "reservation"  is  a  clause  in  a  deed 
whereby  the  grantor  reserves  some  new  thing 
to  himself  out  of  that  which  he  granted  be- 
fore. In  case  of  a  '^reservation,"  the  fee  pass- 
es, and  the  grantor  reserves  to  himself  some 
right,  privilege,  or  easement  A  deed  con- 
veying a  portion  of  a  quarter  section  of  land 
by  metes  and  bounds,  and  declaring,  "provid- 
ed, however,  that  a  strip  ♦  ♦  ♦  60  feet  wide 
on  the  east  and  a  strip  ♦  ♦  •  80  feet  wide 
on  the  south  and  a  strip  ♦  •  •  lOO  feet 
wide  on  the  west  of  said  tract  •  •  •  Is 
hereby  reserved  for  street  purposes  when 
said  quarter  section  •  ♦  ♦  shall  be  plat- 
ted," creates  a  "reservation"  in  the  strips, 
and  the  fee  passes  to  the  grantee.  Edwards 
V.  Brusha,  90  Pac.  727,  728,  18  Okl.  234. 

A  "reservation"  in  a  deed  applies  to  a 
thing  not  in  esse  at  the  time  of  the  grant, 
but  newly  created,  and  which  is  reserved  for 
the  benefit  of  the  grantor ;  as,  for  example, 
the  reservation  of  a  right  of  way  over  the  es- 
tate conveyed,  which,  though  it  may  have 
been  previously  enjoyed  by  the  grantor  as 
owner  of  the  estate,  becomes  a  new  right. 
Therefore  a  so-called  reservation  of  an  exclu- 
sive power  of  alienation  on  the  part  of  the 
wife  of  a  grantor  In  a  deed  was  void.  Blair 
V.  Muse,  2  S.  E.  31,  32,  83  Va.  238. 

Where  A.  owns  ten  acres  of  land,  and 
conveys  it  to  B.,  reserving  to  himself  a  life 
estate  therein,  that  is  a  "reservation."  Do- 
ssier V.  Toalson,  79  S.  W.  42KM22,  180  Mo. 
546,  103  Am.  St  Rep.  586. 

Bzeeption  distlssiiisl&ed 

A  "reservation"  is  always  of  something 
taken  -back  out  of  that  which  is  clearly  grant- 
ed, while  an  ''exception"  Ls  some  part  of  an 
estate  not  granted  at  all.  Bardon  v.  O'Brien, 
120  N.  W.  827,  140  Wis.  191,  133  Am.  St. 
Rep.  1066;  Williams  v.  Jones,  HI  N.  W.  505, 
506,  507,  131  Wis.  361  (quoting  and  adopting 
definition  In  Rich  v.  Zeilsdorff,  22  Wis.  544, 
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99  Am.  Dec.  81);  Pitcaim  v.  Harkuess,  101 
Pac.  809,  810, 10  CaL  App.  295  (quoting  Sears 
V.  Ackerman,  72  Paa  172, 138  Cal.  586). 

A  ''reseryatlon"  is  of  some  new  thing 
issuing  oat  of  what  was  granted ;  an  excep- 
tion is  a  withdrawal  from  the  operation  of 
the  grant  of  some  part  of  the  thing  itself. 
Dyson  t.  Buz,  114  Pac.  1092,  1098,  84  Kan. 
696  (quoting  and  adopting  the  definition  of 
Devlin  on  Deeds,  979;  Read  v.  Loftus,  108 
Pac.  850,  852,  82  Kan.  485,  31  L.  R.  A.  [N.  S.] 
457). 

"A '  'reservation'  is  a  clause  In  a  deed 
whereby  the  grantor  doth  reserve  some  new 
thing  to  himself  out  of  that  which  he  granted 
before.  This  doth  differ  from  an  exception, 
which  is  ever  a  part  of  the  thing  granted, 
and  a  thing  in  e^se  at  the  time.  Shep.  Touch. 
80."  Washington  Mills  Emery  Mfg.  Co.  v. 
Commercial  Fire  Ins.  Co.,  13  Fed.  646,  649 
(citing  Rich  v.  ZeUsdorff,  22  Wis.  544,  99 
Am.  Dec.  81). 

The  distinction  between  a  '"reservation" 
and  an  "exception"  in  a  deed  is  that  the  sub- 
ject of  the  former  is  something  which  did  not 
exist  before  but  is  created  by  and  grows  out 
of  the  transaction,  while  an  "exception"  is 
cl  something  or  some  right  previously  exist- 
ing. York  Haven  Paper  Co.  v.  York  Haven 
Water  &  Power  Co.,  194  Fed.  255,  267. 

A  "reservation"  is  a  clause  in  a  deed, 
whereby  the  grantor  reserves  some  new  tiling 
to  himself  issuing  out  of  the  thing  granted 
and  not  in  esse  before;  but  an  **exceptlon"  Is 
always  a  part  of  the  thing  granted,  or  out 
of  the  general  words  or  description  of  the 
grant.  Hicks  v.  Phillips,  142  S.  W.  394,  395, 
146  Ky.  305.  47  h.  R.  A.  (N.  S.)  878 ;  Brown 
V.  Anderson,  11  S.  W.  607,  608,  88  Ky.  577. 

A  "reservation"  is  the  creation  in  behalf 
of  the  grantor  of  a  new  right  issuing  out  of 
the  thing  granted,  something  which  did  not 
exist  as  an  independent  right  before  the 
grant,  and  an  ''exception"  is  a  clause  in  a 
deed  which  withdraws  from  its  operation 
some  part  of  the  thing  granted  which  would 
otherwise  have  passed  to  the  grantee  under 
the  general  description.  A  "reservation"  is 
never  part  of  the  estate  itself,  but  is  some- 
tliing  taken  back  out  of  that  already  granted, 
as  rent  or  the  right  to  cut  timber,  or  to  do 
something  in  relation  to  the  estate,  while  an 
"excepticm"  is  of  some  part  of  the  estate  not 
granted  at  all.  Stone  v.  Stone,  119  N.  W. 
712,  714,  141  Iowa,  438,  20  L.  R.  A.  (N.  S.) 
221,  18  Ann.  Cas.  797. 

A  "reservation"  is  a  clause  in  a  deed 
whereby  the  grantor  reserves  some  new  thing 
to  himself  out  of  that  which  he  had  granted 
before ;  that  which  issues  from  or  is  incident 
to  the  thing  granted,  and  not  a  part  of  it; 
something  newly  created  out  of  the  granted 
premises;  that  part  of  the  deed  or  other 
instrument  which  reserves  a  thing  granted 
that  was  not  in  existence  before.    It  is  al- 


ways of  something  taken  back  out  of  that 
which  is  clearly  granted,  and  is  never  of  any 
part  of  the  estate  Itself,  but  something  Issu- 
ing out  of  it.  It  is  thus  disttnguished  from 
an  exception,  the  office  of  which  is  to  take 
something  out  of  the  thing  granted  that  would 
otherwise  pass.  Barrett  v.  Kansas  &  Texas 
Oc»al  Co.,  79  Pac  150,  151,  70  Kan.  640  (qnot* 
ing  and  adopting  18  Cyc.  672). 

The  terms  "reservation"  and  '^'exception** 
in  deeds  are  often  used  as  synonymous,  when 
the  thing  to  be  secured  to  the  grantor  is  a 
part  of  the  granted  premises,  and,  when  so 
used,  they  are  to  be  construed  accordingly, 
though  an  "exception"  in  its  (echnical  mean- 
ing is  something  withheld  from  a  grant  which 
otherwise  would  pass  as  a  part  of  it  while  a 
"reservation"  is  some  newly  created  right 
which  the  grantee  impliedly  conveys  to  the 
grantor,  but  the  natural  meaning  of  the  word 
"reservation"  is  inconsistent  with  the  techni- 
cal meaning,  and  means  to  keep  in  reserve,  to 
retain,  to  keep  back.  Smith's  Ex*r  v.  Jones, 
84  Ati.  866,  86  Vt,  258. 

By  an  **exception"  the  thing  excepted  is 
taken  wholly  out  of  the  grant,  and  is  no  par- 
cel of  the  thing  granted,  but  a  "reservation" 
is  never  of  any  part  of  the  estate  itself,  but 
of  something  issuing  out  of  it,  as,  for  in- 
stancC)  rent  or  a  right  to  cut  timber.  City 
Club  of  Auburn  v.  McGeer,  92  N;  B.  106,  198 
N.  Y.  609. 

A  "reservation"  is  a  taking  back  from 
a  grant  a  right  conveyed  by  it  amounting  to 
a  mere  incorporeal  hereditament  The  term 
"exception"  is  sometimes  used  in  its  strict 
legal  sense  of  retaining  something  from  the 
grant  and  at  others  in  the  sense  of  "reserva- 
tion." Kansas  City,  M.  &  O.  R.  Co.  v.  Lit- 
tier,  79  Pac.  114,  115,  70  Kan.  556. 

"A  'reservation'  is  always  of  something 
taken  back  out  of  that,  which  is  clearly  grant- 
ed, while  an  exception  is  of  some  part  of  the 
estate  not  granted  at  all."  "The  part  ex- 
cepted is  already  in  existence,  and  Is  said 
to  remain  in  the  grantor.  The  grant  has  no 
effect  upon  it  A  reservation  is  the  creation, 
in  behalf  of  the  grantor,  of  some  new  right 
issuing  out  of  tiie  thing  granted — something 
which  did  not  exist,  as  an  independent  right, 
before  the  grant  ♦  ♦  *  A  reservation  is 
in  the  nature  of  a  grant  to  the  grantor,  and 
therefore  requires  the  same  words  of  limita- 
tion as  in  the  direct  grant  to  the  grantee. 
But  an  exception  requires  no  words  of  limi- 
tation." There  is  an  exception,  not  a  "reser- 
vation," of  the  "right  of  building  a  dam 
♦  •  ♦  together  with  the  right  of  flowage," 
as  well  as  of  an  acre  of  land,  so  that  words 
expressly  showing  that  a  fee,  and  not  a  life 
estate,  is  retained,  are  not  necessary,  where 
one  owning  land  on  both  sides  of  a  river 
convened  the  part;  on  the  east  side,  "reserv- 
ing" the  right  of  building  a  dam,  together 
with  thp  right  of  flo wages,  and  "also  reserv- 
ing" an  acre  of  land  at  the  east  end  of  the 
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dam,  though  the  words  are  reserving  ^o  my- 
self/' while  the  grant  is  to  one  and  ^%i8  heirs 
and  assigns,  forever."  Smith  v.  Furbish,  44 
Atl.  898,  406,  408,  68  N.  H.  128,  47  L.  R.  A. 
226  (ddng  Craig  v.  Wells,  11  N.  Y.  315,  321 ; 
Tied.  Real  Prop.  {  843). 

A  recital  in  a  deed,  "this  conveyance  re- 
serves to  the  parties  of  the  first  part  and 
their  assigns  free  access  or  right  of  way  to 
or  from  any  lots  adjoining  either  line  of  said 
Virginia  street,  to  and  over  any  wharf  which 
may  at  any  time  be  upon  said  street,"  in 
the  technical  sense  of  the  term,  is  a  "reserva- 
tion," as  distinguished  from  an  "exception," 
and  is  therefore  in  the  nature  of  a  grant  to 
the  grantor.  Aden  r.  Vallejo,  72  Pac.  905, 
906,  139  Cal.  165. 

The  clause  in  a  deed  conveying  an  entire 
tract  of.  land  that  *'I,  the  said  grantor,  re- 
serve a  road  through  said  land,"  was  a  mere 
reservation,  giving  the  grantor  a  way  over 
the  lands  granted,  but  not  the  fee  of  the  way, 
as  in  case  of  an  exception;  for  a  "reserva- 
tion" creates  a  new  right  issuing  out  of  the 
thing  granted,  and  reserving  it  to  the  grantor, 
while  an  "exception"  merely  withdraws  from 
the  operation  of  the  gi*ant  something  which 
would  have  otherwise  passed.  Parker  v. 
Parker,  138  S.  W.  462.  463,  99  Ark.  244. 

The  rule  that  an  "exception"  withholds 
some  part  of  the  premises  conveyed  by  the 
gejieral  description,  while  a  "reservation"  ap- 
plies to  some  right  or  easement  reserved  by 
the  grantor.  Is  not  arbitrary,  and  cannot  over- 
ride the  real  intent  of  the  parties  to  be  gath- 
ered from  the  whole  Instrument.  Zimnjer- 
man  v.  Kirchher,  131  N..W.  756,  757,  151 
Iowa,  483< 

The  difference  between  a  ^'reservation" 
in  a  deed  and  an  "exception"  is  that  its  sub- 
ject is  created  by  and  grows  out  of  the  trans- 
action, while  an  exception  applies  only  where 
the  subject'  already  exists.  Sheffield  Water 
Co.  V.  Elk  Tanning  Co.,  74  AtL  742,  744,  225 
Pa.  614. 

A  "reservation"  is  distinguished  from  an 
"exception,"  in  that  the  former  is  some  new 
thing  issuing  out  of  what  is  granted,  while 
the  latter  is  a  withdrawal  from  the  opera- 
tion of  the  granjb  of  some  part  of  the  thing 
itself,  and  can  apply  only  where  the  subject 
already  exists.  The  teclmical  meaning  of  the 
terms  "reservation"  and  "exception"  will  give 
way  to  their  evident  intept,  though  the  wrong 
technical  term  be  used,  since  they  are  fre- 
quently used  interchangeably.  Riefiec  & 
Sons  V.  Wayne  Storage  Water  Power  Co.,  81 
AtL  300,  301,  232  Pa.  282. 

An  "exception"  in  a  deed  is  a  part  of  the 
thing  granted,  and  must  be  in  use  at  the  time 
of  the  grant.  A  "resexTation"  is  some  new 
thing  created  by  the  tei^ins  of  the  grant,  as 
an  easement  or  right  of  way.  They  are  often 
used  interchangeably.  Carlson  v.  Minnesota 
Land  &  Oalonization  Co.,  120  N.  W.  768,  769, 
lis  Minn.  361.  . 


An  exception  is  of  something  that  Is  part 
of  the  thing  granted,  existing  at  the  time  of 
the  grant,  aa  coal  or  oil  in  the  Taad.  'fllie 
part  excepted  is  already  in  existence,  and  is 
said  to  remain  in  the  grantor.  The  grant  has 
no  effeet  upon  it  A  'reservation'  is  the  cre- 
ation, In  behalf  of  the  grantor,  of  some  new 
right  issuing  out  of  the  thing  granted,  usual- 
ly an  Incorporeal  hereditament,  something 
which  did  not  exist  as  an  independent  right 
before  the  grant.  Sometimes  the  terms  *ex* 
cation'  and  -'reservation'*  are  used  synony- 
mously." Preston  v.  White,  50  S.  E.  236,  238, 
57  W.  Va.  278  (citing  Tiedman,  Real  Prop.  { 
843). 

A  "reservation"  in  a  deed  is  something 
taken  back  from  the  thing  granted,  while  an  . 
"exception"  is  some  part  of  the  estate  net 
granted  at  all.  The  terms  are  often  used  in- 
discriminately, and  Bomdtimes  in  a  deed  what 
purports  to  be  a  reservation  hks  the  force 
of  an  exceptiim,  when  such  appears  to.  be  the 
elear  intention  of  the  i)arties.  Thus  a  deed 
from  J.  to  L.  of  a  tract  of  land«  ."excepting 
and  reserving"  therefrom  a  strip  two  rods 
w)de  off  a  certain  side  of  it,  "t.o  be  used  as  a 
right  of  way,"  the  grantee,,  however,  to  have 
the  privilege  of  fencing  said  right  of  way  in* 
to  his  inclosure  and-  being  required  only  to 
maintain  a  gate  at  each  end  for  use  of  the 
grantor,  his  heirs  and  assigns,  excepts  the 
fee  of  the  strip,  in  view  of  the  facts  that  on 
the  same  day  J,  deeded  to  P.  said  strip,  de- 
scribing it  as  the  premises  described  as  right 
of  way  two  rods  wide  reserved  by  the  gran- 
tor in  his  deed  tp  L.,  excepting  and  reserving 
all  the  timber  thereon,  with  the  rig;ht  to  the 
grantor  to  go  on  the  land  and  r^nove  it,  and 
the  facU  that  immediately  thereafter  J., 
without  objection  from  L.,  removed  from  tiie 
strip  the  valuable  timber  thereon,  and  that 
P.  thereafter  paid  the  taxes  on  the  strip. 
Pritchafd  V.  Lewis,  104  N.  W.  989,  991,  125 
Wis.  604,  1  L.  R.  A.  (N.  S.)  565,  110  Am.  St 
Rep.  873. 

An  "exception"  from  a  conveyance  is  of 
a  part  of  the  thing  granted  and  of  a  thing 
in  being  at  the  time  of  the  grant.  A  "reser- 
vation" vests  in  the  grantor  some  new  right 
or  interest  that  did  not  exist  in  him  before. 
It  operates  by  way  of  an  implied  grant,  and, 
in  the  absence  of  words  of  inheritance,  only 
an  estate  for  the  life  of  the  grantor  is  cre- 
ated. Whether  a  clause  in  a  deed  creates  a 
"reservation"  or  an  "exception"  is  not  so 
much  a  question  of  words  as  of  intention,  to 
be  gathered  from  all  the  circumstances  of 
the  case.  Thus  a  deed  "reserving"  to  the 
grantor  a  right  in  common  witli  the  grantee, 
"meaning  a  cart  road  to  and  from"  the  gran- 
tor's land,  created  an  exception,  and  not  a 
"reservation,"  where  the  road  existed  at  the 
time  of  the  deed,  and  was  necessary  to  the 
land  retained  by  the  grantor,  and  where  the 
circumstances  showed  that  the  provisions 
were  intended  for  the  benefit  of  the  land  re- 
tained, and  not  to  be  merely  a  polrsoual  right 


KESERYATIOX 


332 


RESERVATION 


Hall  Y.  Hall.  76  Atl.  705,  706,  707,  100  Me. 
389  (dting.  Perkins  T.  Stockwell,  131  Mass« 
529;  Rlu«  r.  Walker,  33  Atl.  174.  87  Me.  550; 
Bowen  t.  Conner  [Mass.]  6  Gush.  132 ;  White 
V.  New  York  &  N,  B.  R.,Co.,  30  N.  B.  612, 156 
Mass.  181;  HamUn  v.  New  York  &  N.  E.  R. 
Ool.  36  N.  E.  200,  160  Mass.  459 ;  Chappell  ▼. 
New  York,  N.  H.  &  H.  R.  Co.,  24  Ati.  997, 
62  Conn.  195,  17  L.  R.  A.  420;  Inhabitants 
of  Wlnthrop  v.  Fairbanks,  41  Me.  307 ;  Smith 
y.  Ladd,  41  Me.  314 ;  Bangs  v.  Parker,  71  Me. 
458;  Wellman  ▼.  Churchill,  42  AtL  352,  92 
Me.  193). 

There  is  a  diversity  between  an  "excep- 
tion," which  is  ever  a  part  of  the  thing  grant- 
ed, and  of  a  thing  in  ease  for  which  **ex- 
.  ceptis,"  "salvo,"  '*pr8Bter,"  and  the  like,  are 
apt  words,  and  a  "reservation,"  which  is  al- 
ways of  a  thing  not  in  esse,  but  newly  created 
or  reserved  out  of  the  land  or  tenement  de- 
mised. In  Sheppard's  Touchstone  it  is  said 
of  the  reservation,  *'It  must  be  to  the  grantor, 
and  not  to  a  stranger  to  the  deed."  When  a 
covenant  operated  by  way  of  reservation,  and 
not  by  way  of  exception,  words  of  inheritance 
were  necessary  to  convey  a  fee  simple  title 
to  an  casement,  if  made  prior  to  the  statute, 
which  changed  the  common  law.  Dawson  v. 
Western  Maryland  R.  Co.,  68  Atl.  301,  305, 
107  Md.  70,  14  L.  R.  A.  (N.  S.)  800,  126  Am. 
St  Rep.  337,  15  Ann.  Cas.  678. 

In  determining  whether  an  easement  re- 
tained by  a  grantor  is  superior  to  the  grant 
or  subordinate  to  it,  it  makes  no  difference 
whether  the  deed  operates  by  way  of  excep- 
tion, or  by  way  of  a  grant  back  from  the 
grantee,  which  is  usually  spoken  of  as  a  "res- 
ervation." Walker  Ice  Co.  v.  American  Steel 
&  Wire  Co.,  70  N.  E.  937,  944, 185  Mass.  463. 

Strictly  speaking,  "reservation"  is  some- 
thing created  or  reserved  out  of  a  thing 
granted  that  was  not  in  existence  before, 
while  an  "exception"  must  be  a  part  of  the 
thing  granted ;  and  while  the  distinction  be- 
tween the  terms  is  well  established,  the  words 
are  frequently  used  synonymously.  A  pro- 
vision of  a  deed  reserving  to  the  grantors  all 
the  rights,  etc.,  secured  under  an  oil  and  gas 
lease  executed  by  them,  with  right  to  renew 
or  modify  the  lease  ♦  ♦  ♦  same  extent 
as  though  the  conveyance  had  not  been  exe- 
cuted, and  reciting  that  it  was  intended  to 
reserve  all  oil  and  gas  privileges  in  the  prem- 
ises, constitutes  an  exception,  and  not  a  res- 
ervation. Moore  v.  Griffin,  83  Pac.  395,  396, 
72  Kan.  164,  4  L.  R.  A  (N.  S.)  477. 

A  grantor  conveyed  aU  of  a  tract  of  land 
not  included  in  a  tract  intended  for  a  reser- 
voir and  dam  to  be  built  thereon.  Subse- 
quently the  grantor  conveyed  to  others  all  of 
the  same  tract  that  might  be  wanted  by  the 
grantee  for  a  reservoir,  the  dam  of  which 
was  to  be  built  on  the  land,  the  reservoir 
site  to  include  the  quantity  of  land  necessary 
therefor,  together  with  all  the  reservations 
recited  in  the  former  deed.    The  flrat  convey- 


ance left  in  the  grantor  no  property  In  tib* 
tract  save  the  portion  which  had  been  ex- 
cepted and  reserved  therein.  The  land  was 
uninclosed,  unused,  and  was  of  little  value  ex- 
cept for  a  reservoir,  and  the  grantor  had 
been  negotiating  for  the  sale  of  the  reservoir 
site  prior  to  making  the  first  deed.  If  a  reser- 
voir had  been  established  and  had  not  occu- 
pied the  entire  site  excepted  from  the  former 
deed,  the  fringe  of  land  around  it  would  have 
been  of  little  value  to  the  grantor,  and  the 
reservoir  would  have  been  a  permanent  oc- 
cupation of  the  land,  and,  if  an  easement 
therefor  only  had  been  granted,  the  servient 
estate  would  be  practically  worthless.  The 
price  paid  was  over  six  times  the  assessed 
value  of  the  land.  For  15  years  after  the  con- 
veyance the  grantee  held  sole  possession  of 
the  land,  and  paid  taxes  thereon,  while  the 
grantor  exercised  no  dominion  over  it.  Held, 
that  in  view  of  Civ.  Code,  §|  1069,  1636, 1641- 
1647,  prescribing  rules  for  the  construction 
of  contracts,  the  term  "reservlng"^  as  used  in 
the  former  deed  was  not  used  in  its  technical 
sense,  and  the  word  "reservations"  in  the 
subsequent  deed  was  used  in  its  popular  sense 
to  signify  everything  pertaining  to  the  tract 
which  the  grantor  had  not  parted  with  by 
the  prior  deed,  and  the  subsequent  deed  con- 
veyed a  fee-simple  estate  therein  to  the  gran- 
tee. Van  Slyke  v.  Arrowhead  Reservoir  & 
Power  Co.,  102  Pac.  816,  818^  155  Cal.  675. 

Technically  the  words  "exception"  and 
"reservation,"  are  different  in  meaning,  but 
have  often  been  used  as  synonymous.  Chap- 
man V.  Mill  Creek  Coal  &  Coke  Co.,  46  S.  £. 
262,  263,  54  W.  Va.  193. 

Civ.  Code,  i  1069,  providing  that  a  res- 
ervation in  any  grant  is  to  be  interpreted  In 
favor  of  the  grantor,  refers  to  exceptions 
made  in  deeds,  as  well  as  reservations;  the 
words  "exceptions"  and  "reservations"  being 
used  synonymously  in  grants.    Seligman  t. 

Carr,  97  Pac.  324,  325,  8  Cal.  App.  572. 

I 

An  "exception"  is  a  part  excepted  from 
the  general  terms  of  that  which  is  granted. 
The  words  "exception"  and  "reservation"  are 
often  used  interchangeably,  and  the  mere 
fact  that  what  is  excepted  is  mentioned  as 
being  reserved  will  not  defeat  its  operation 
as  an  "exception."  Elsea  v.  Adkins,  74  N.  B. 
242,  243,  164  Ind.  580,  108  Am.  St  Rep.  320 
(citing  13  Cyc.  p.  674,  675;  3  Washb.  Real 
Prop.  ♦640 ;  Jones  Law  of  Real  Prop.  {  518). 

As  dispositloB  of  pablle  land 

As  public  land,  s^  Public  Land. 

The  word  "reservation,"  in  an  Indian 
treaty  allowing  certain  Indians  a  reservation 
of  land,  is  sufficient  to  pass  title  to  such 
land.  Newman  v.  Doe  ex  dem.  Harris,  6 
Miss.  (4  How.)  522,  560. 

The  term  "reservation"  in  an  Indian 
treaty  i3  .equivalent  to  an  absolute  grant,  and 
the  title  passed  as  effectually .  as  if  a  grant 
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had  been  executed.    Niles  ▼«  Anderson,  6 
Mi8&  (5  How.)  365,  383. 

The  term  *'reseryation"  in  an  Indian 
treaty  imports  something  kept  back,  and  not 
surrendered,  and  title  to  lands  reserved  pass- 
ed to  the  Indians  under  such  a  treaty.  Eu- 
che-lah  v.  WelA,  10  N.  C.  155,  166. 

The  term  "reservation**  in  an  Indian 
treaty  reserving  land  to  members  of  a  tribe 
was  equivalent  to  an  absolute  grant,  and  ti- 
tle passed  as  effectually  as  if  the  grant  had 
been  executed,  though  not  perfected  until  the 
location  was  made.  Godfrey  v.  Iowa  Land 
&  Trust  Co.,  95  Pac.  792,  797,  21  Okl.  293 
(citing  Dewey  v.  Campau,  4  Mich.  565,  666). 

As  used  in  the  treaty  with  the  Gherokees 
in  1877,  granting  the  right  to  a  "reservation" 
of  land  to  each  head  of  an  Indian  family 
choosing  to  remain  in  the  state,  '*the  very 
term  'reservation*  seems  to  imply  that  the 
land  reserved  is  taken  out  of  the  territory 
ceded;  that  Is  to  say,  is  a  portion  excepted 
from  the  lands  of  the  general  cession  and 
kept  back  when  that  land  was  surrendered.** 
Sutton  V.  Moore,  25  N.  C.  66,  72. 

Where  an  act  of  Legislature  granted  a 
land  certificate,  with  the  right  of  location 
upon  any  public  lands  of  the  state  within  or 
without  the  several  reservations  theretofore 
created  by  law,  the  term  "reservation**  was 
used  in  the  grant  in  the  sense  of  lands  sub- 
ject to  appropriation  which  have  at  different 
times  been  reserved  temporarily  from  gener- 
al  and  subjected  to  particular  locations,  and 
did  not  Include  islands.  Roberts  v.  Terrell, 
110  S.  W.  733,  735,  101  Tex.  577. 

*'The  word  'reservation*  is  defined  in  the 
Standard  Diet,  as  'that  which  is  reserved; 
kept  back;  withheld.*.**  Land  is  within  a 
"reservation,"  within  Rev.  St.  U.  S.  i  2275, 
appropriating  and  granting  to  and  authoriz- 
ing the  state  to  select  other  lands  where  the 
school,  sections  are  within  any  reservation, 
provided,  however,  that  the  state  shall  not 
be  prevented  from  awaiting  the  extinguish- 
ment of  the  reservation,  where  it  has  been 
withdrawn  by  the  Secretary  of  the  Interior 
''pending  determination  as  to  the  advisability 
of  including  the  same  within  a  forest  reser- 
vation.** Alberger  v.  Kingsbury,  91  Pac.  674, 
675,  6  CaL  App.  93. 

The  word  "reservation,**  as  used  in  the 
land  law,  means  any  body  of  land,  large  or 
small,  which  Congress  has  reserved  from 
sale  for  any  purpose.  It  may  be  an  Indian 
reservation,  or  military  reservation,  or  one 
for  any  purpose  for  which  Congress  has  au- 
thority to  provide.  United  States  v.  Celes- 
tine,  30  Sup.  Gt  93,  95,  215  U.  S.  278,  54  L. 
Ed.  195. 

As  fijdbic  territorial  Jnrisdietion 

The  following  language  of  the  act  of 
Congress  approved  June  7,  1897  (30  Stat  71, 
c  3):  "And  the  justices  of  th^  peace  and  the 


probate  courts  in  and  for  the  territory  of 
Oklahoma  shall  not  have  juilsdiction  of  any 
actions  in  civil  cases  against  members  of  the 
Osage  and  Kansas  Tribes  of  Indians,  residing 
on  their  'reservation*  in  Oklahoma  Territory, 
and  the  district  court  shall  have  exclusive 
Jurisdiction  in  such  actions,  and  at  least  two 
terms  of  such  court  shall  be  held  In  each  year 
at  Pawhuska,  on  said  reservation,  *  «  « ** 
fixed  the  territorial  jurisdiction  of  the  dt»- 
trlct  court  at  Pawhuska  in  civil  action  In 
which  a  member  of  the  Osage  and  Kansas 
Tribes  of  Indians  is  a  party  defendant  as  be- 
ing coextensive  with  the  territorial  limits  of 
the  Osage  reservation,  and  such  language 
was  not  Intended  to  require  that  the  Indian 
defendant  must  reside  upon  lands  the  Indian 
title  to  which  had  not  been  extinguished.  De 
Noya  V.  HIU  Inv.  Co.,  127  Pac.  444,  445.  33 
Okl.  663. 

B£8ERVATION  OF  TITIX 

The  fact  that  there  was  an  understand- 
ing between  the  vendor  of  timber  and  the 
vendee  thereof  that  the  vendor  was  to  have 
the  purchase  money  before  the  staves  into 
which  the  timber  was  to  be  manufactured 
were  sold  did  not  amount  to  a  "reservation 
of  title."  Neal  v.  Cone,  88  8.  W.  952,  953,  76 
Ark.  278.  # 

RESERVE— RESERVED 

See  Held  in  Reserve. 

*' 'Reserve*  cometh  of  the  Latin  word 
'reserve,'  that  is  to  provide  for  store;  as 
when  a  man  departeth  with  his  land,  he  re- 
served! or  provideth  for  himself  a  rent  for 
his  own  livelihood.  And  sometimes  it  hath 
the  force  of  saving  or  excepting.  So,  as 
sometime.  It  serveth  to  reserve  a  new  thing, 
viz.,  a  rent,  and  sometime  to  except  part  of 
the  thing  in  esse  that  Is  granted."  Bowman 
V.  Wathen,  3  Fed.  Cas.  1076, 1082 ;  2  McLean 
376-392  (quoting  and  adopting  definition  in 
Co.  Litt  143a). 

"A  mere  reserving  of  a  discount  or  the 
including  of  usurious  Interest  in  a  renewal 
note,  while  it  may  be  the  'reserving  or  charg- 
ing' of  usury,  is  not  the  'paying'  of  same." 
McCarthy  v.  First  Nat  Bank  of  Rapid  City, 
121  N.  W.  853,  856,  28  S.  D.  269,  23  L.  R.  A. 
(N.  S.)  335,  21  Ann.  Cas.  437. 

Land  was  not  "reserved"  from  sale  at 
the  time  the  grant  of  land  to  the  Northern 
Pacific  Railroad  Company,  under  Act  Cong. 
July  2,  1864,  c.  217,  13  Stat  365,  attached, 
though  a  donation  claim  of  W.,  under  Oregon 
Donation  Act  of  September  25,  1850,  embrac- 
ed It  In  1864 ;  such  claim  having  been  finally 
located  by  survey  wholly  outside  such  land 
before  the  railroad  company  selected  Its 
land.  Northern  Pac.  R.  Co.  v.  George,  98 
Pac.  1126,  U27,  51  Wash.  303. 

The  words  '♦reserves*'  ^  and  "leases"  In 
the  title  and  body  ol' chapter  244,  p.  456, 
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Laws  1897,  providing  for  tlie  aseeesment  and 
taxing  ot  mineral  reserves,  or  leases,  or  sep- 
arately owned  mineral,  or  mineral  rights,  to 
the  owner  thereof,  separately  from  the  land, 
and  provldijQg  penalties  for  its  violation, 
mean  at  one  time  reserved  or  leased  mineral, 
and  at  another  written  Instruments  evidenc- 
ing mineral  rights.  Kansas  Natural  Gas  Ck). 
v.  Board  of  Com'rs  of  Neosho  Countyi  89  Pac. 
750,  751, 75  Kan.  335. 

As  eatcept 

"Reserving"  and  "excepting,"  though 
strictly  distinguishable,  are  often  used  in- 
terchangeably or  indiscriminately,  and  the 
use  of  either  is  not  conclusive,  as  to  the 
nature  of  the  provision,  as  constituting  a  res- 
ervation or  exception.  Hicks  v.  Phillips, 
142  S.  W.  394,  395,  146  Ky.  305,  47  L.  R.  A. 
(N.  S.)  878. 

The  words  "reserving"  and  "excepting" 
are  generally  used  as  synonyms,  and  wheth- 
er a  provision  is  a  reservation  or  an  excep- 
tion does  not  depend  upon  the  use  of  a  par* 
tieular  word,  but  upon  the  nature  and  effect 
of  the  provision  itself.  Smith  v.  Furbish,  44 
Atl,  898,  406,  68  N.  H.  123,  47  L.  R.  A.  226 
(citing  Stockwell  v.  CouUlard,  129  Mass.  231, 
233 ;  •  Fischer  v.  Laack,  45  N.  W.  104,  76  Wis. 
313,  319,  320;  Keeler  v.  Wood,  30  Vt.  242, 
246 ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Denver  & 
R.  G.  R.  Co.,  12  Siq?.  Ct  479.  143  U.  S.  596, 
599,  613,  614,  36  L.  Ed.  277). 

No  arbitrary  rule  requires  that  the  tech- 
nical meaning  of  the  words  "reserving"  or 
"excepting"  shall  be  given  them  in  every  in- 
stance where  used  in  grants,  written  dedica- 
tions, and  other  documents.  The  two  words 
are  frequently  used  interchangeably,  and  the 
technical  meaning  will  be  made  to  yield  to  a 
manifest  intention.  In  a  written  document 
construed  as  a  dedication,  the  grantors  •*ded- 
icate  to  the  perpetual  use  of  the  public  the 
streets  or  highways  shown"  on  a  plat,  "re- 
serving to  ourselves,  our  heirs,  etc.,  owning 
lands  abutting  or  adjoining  the  same,  the 
reversion  or  reversions  thereof  whenever  dis- 
continued by  law,  also  reserving"  a  strip  of 
land  including  in  said  reservation,  all  ripa- 
rian rights,  etc.  This  was  held  to  be  an  ab- 
solute dedication,  giving  a  purchaser  of  lots 
accoi*ding  to  the  plat  a  light  to  have  the  land 
dedicated  as  a  park  kept  oi)en  as  such.  Flor- 
ida East  Coast  Ry.  Co.  v.  Worley,  38  South. 
618,  623,  49  ITla.  297. 

The  words  "exception"  and  **rcsen'ation" 
are  used  synonymously  in  grants  and  have 
the  same  eflfect.  The  words  are  often  used 
indlsciimlnately,  and  whether  a  particular 
provision  is  an  exception  or  a  reservation  de- 
pends, not  upon  the  use  of  one  or  the  other 
of  these  terms,  but  upon  the  nature  and  ef- 
fect of  the  provision  Itself.  Civ.  Code,  |  1069, 
providing  that  a  reservation  in  any  grant  is 
to. be  interpreted  in  favor  of  the  grantor,  re- 
fers to  exceptions  made  in  deeds  as  weU  as 


reservatiojQs ;  the  words  "exceptions"  and 
"reservations"  being  used  synonymously  in 
grants.  Seligmau  v.  Can-,  97  Pac.  324,  325, 
8  Cal.  App.  572  (citing  Stockwell  v.  Couillard, 
129  Mass.  231,  233). 

The  word  "reserving"  in  the  clause  of  a 
deed,  "reserving  off  the  east  line  of  the  same 
two  rods  in  width,  running  Into  P.  Lake,  com- 
mencing two  rods  south  of  the  northwest  cor- 
ner of  section  24,"  will  be  given  the  force  of 
"excepting";  the  whole  clause  being  signifi- 
cant that  an  exception  was  intended,  and  be- 
ing immediately  followed  by  a  reservation  of 
a  right  of  way  over  another  strip  to  be  used 
by  the  parties  In  common ;  and  the  physical 
situation  and  surrounding  circumstances 
strongly  tending  to  show  that  it  was  the  in- 
tention of  the  parties  that  such  land  should 
be  excepted  from  the  grant  JoWs  v.  Hoff- 
man, 134  N.  W.  1046,  1047,  149  Wis.  30. 

The  clause  in  a  deed  of  a  small  part  of 
a  farm,  "  'reserving'  the  privilege  of  a  pass 
from  the  highway  past  the  house  to  the  rail- 
road in  my  usual  place  of  crossing,"  the 
grantor  having  for,  many  years  passed  over 
the  granted  land  in  going  to  and  from  other 
parts  of  the  farm;  is  an  exception  of  an  ex- 
isting way,  which  became  an  easement  ap- 
purtenant to  the  other  land,  which,  with  the 
other  land,  would  pass  b^'  descent  or  assign- 
ment Dee  V.  King,  59  Atl.  839,  840,  77  Vt 
230,  68  L.  R.  A.  860. 

An  owner  sold  the  timber  on  his  land 
under  a  contract  which  fixed  no  tluio  for  the 
purchaser  to  remove  It.  Subsequently  he 
conveyed  the  land  to  a  grantee  l)y  a  deed  "re- 
serving" to  the  purchaser  of  the  timl)er  all  of 
the  timber  on  said  premises  and  until  a  spec* 
ified  date  to  cut  and  remove  it  Held,  that 
the  word  "reserving"  was  used  in-  the  sense  of 
"excepting,"  In .  favor  or  for  the  use  of  the 
purchaser  of  the  timber.  Kidder  v.  Flan- 
ders, 61  Atl.  675,  676,  73  K.  H.  345  (citinir 
Cocheco  Mfg.  Co.  v.  Whittier,  10  N.  H,  305. 
310;  West  Point  Iron  Co.  v.  Reymert,  45  N. 
Y.  703). 

RESERVE  FUNB 

"The  term  /reserve  fund,'  when  applied 
to  a  level  rate  policy,  means  a  sufficient  per 
centum  of  the  annual  premium  to  meet,  when 
invested  at  a  given  rate  of  interest,  all  pres- 
ent and  prospective  liability  on  account  of  the 
particular  policy.  When  applied  to  term  in- 
surance, it  means  the  entire  mortuarj'  premi- 
ums collected  for  the  particular  year.  It  has 
no  application  to  assessment  insurance."  In 
Rev.  St  1899,  §  140S,  declaring  that  any  such 
fraternal  beneficiary  as.sociatlons  may  create 
and  maintain,  disburse  and  apply  a  reserve 
or  emergency  fund  in  accordance  with,  its 
constitution  or  by-laws,  the  word  "reserve" 
w^as  not  used  in  a  tecMicat- meaning,  but  as 
a.  •  convertible  term  with  "emergency,"  and 
the  use  of  such  word  did  not  indicate  a  leg- 
islative inteiAtion  to  authorize  such jassocta- 
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tioD  to  Issue  nonforfeitable  polidte  mid  tb  do 
an  old-llne  life  insurance  business  not  other- 
wise authorize^.  State  ex  rei.  Supreme 
Lodge  K,  P,  V.  Vandiver,  ui  S.  W.  911,  918, 
213  Mo.  1S7,  15  Ann.  Cas.  283  (fluoting.  7 
Words  and  Phrases^  p.  0X4^7)^  ■ 

lOLWM  N.  Y.  1892,  p.  1909,  a  690,  fi  88, 
requirtng*  the  application  of  the  reserye,  on 
a  policy  lapsed  Hft^r  beln^  In  force  three 
full  years,  to  the  payment  for  extended  In- 
surance, and  providini;  tfant  ^'roser ve"  should 
include  ''divideiid  additions/'  meant  that  the 
surplus  on  a  lapsed  policy*  as  well  as  the 
reserve  thereon,  sbould*  be  applied  In  pur- 
cbajsing  extended  insurance  in  case  ot  lapse 
after  a  policy  was  in  force  three  years, 
though  the  words  "dividend  additions**  may 
have  meant  in  a  ted^nical  sense,  in  life  Insur- 
ance, additions  on  account  of  surplus  to  the 
face  of  a  policy,  payable  at  deatli  while  the 
insurance  was  in  1k>rce.  United  States  life 
Ins.  Co.  V.  Spinks,  103.  S.  W.  335,  i336»  126  Ky. 
405. 

BES£RV£I>  FOB  PUBLIC.  USES 

Lands  reserved  by  Bev.  St  U.  8«  I  1947, 
in  each  township  for  common  schools  are 
public  landed  of  the  United  States  not  ^'ceserv- 
ed  for  public  uses/'  within  section  2477,  grant- 
ing a  right  of  way  for  (be  construction  of 
highways  over  iMiblic  lands  ^'not  reserved  for 
public  uses^* ;  and  hence  a.  hii^way  which 
has  existed  over  such  lands  for  over  sevifn 
years  is  a  public  highway,  within  the  express 
provisions  of  Ballinger's  Ann.  Codes  &  St 
8  3846.  Petersofli  v*  Baker,  81  Pac.  681,  682, 
39  Wash.  275. 
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BESBBVED  ^OWEB  Ol"  S^lVESTI'tUBE 

For  the  express  purpose  of  avoiding  the 
result  dependent  upon  the  .beueflciiMry  dying 
before  the  assured,  the  practice. grew  up  of 
reserving  a.  "divestiture" ;  that  is,.. of  provid- 
ing that»  if  the  primary  beneficiary  was  not 
living  when  the  assured  died,  the  policy  and 
the  money  arising  out  of  it  should  go  to  a 
named  alternative  beneflqiary,  t^us  prevent- 
ing the  same  from  passing  to  t^te.  legal  rep- 
resentatives of  the  primary  beneflqiary»  as  it 
otherwise  would  do.  This  is  called  a  "reserv- 
ed power  of  divestiture,'*  which  means,  of 
course,  a  divestiture  of  a  previously  vested 
interest,  and  not  merely  a  divestiture  of  an 
expectancy ;  for,  if  the  interest  of  the  bene- 
ficiary be  merely  an  expecthncy,  dependent 
upon  the  beneficiary  outliving  the  assured, 
then,  of  course,  if  the  beneficiary  did  not  do 
so,  the  expectancy  would  fall,  and  there 
would  be  no  necessity  for  reserving  a  power 
of  divestiture.  Where  a  life  policy  provided 
that  it  was  to  be  paid,  upon  the  death  of  the 
insured,  to  his  daughter,  if  surviving,  if  not, 
to  his  legal  representatives,  the  daughter  had 
a  vested  interest  upon  the  issuance  of  the 
policy,  liable  to  be  defeated  by  the  hapi^en- 
Ing  of  a  condition  subsequent,  and  the  legal 
representatives  had  a  contingent  interesti  de- 


pending upon  tthe  divestiture  of  the  daugh- 
ter's vested  Interest,  which  they  were  requir- 
ed, to  prore  before  they  were  entitled  to  the 
proceeds  of  the  policy.  United  States  Casual- 
ty Co.*  y.  Kacer,  69  S.  W.  370,  373,  169  Mo. 
801,  58  U  R.  A.  436,  92  Am.  St  Rep.  64L 

RESERVOIR 

*'A8  ordinarily  defined,  a  'reservoir'  %9'B 
l>lace' where  water  collects  naturally  or  Is 
stored' for. use  when  wanted,  as  to  supply  a 
fountain,  a  canal,  or  a  city;  or  for  any  other 
purpose."  Where  the  plan  for  the  construc- 
tion of  an  irrigation  canal  imt  in  operation 
resulted  in  the  creation  of  an  extensive  ba^n, 
wherein  a  large  body  of  water  was  artificial- 
ly ooUected  and  retained,  and  ^Cnesses  re- 
ferred to  such  water  as  a  lalte  or  reservoir, 
where  the  water  was  stored,  sucli  basin  ooii- 
stituted  a  "reservoir,**  within  a  statute  de- 
claring that  the  owners  of  reservoirs  shall  be 
liable  for  all  damages  arising  from  leakage 
or  overflow  of  tlje  waters  therefrom,  or  by 
floods  caused  by  the  breaking  of  the  eih- 
bankments  thereof.  Howell  y.  Big  Horn  Bas- 
in Colonization  Oo.,  81  Pac.  785,  787,  789,  14 
Wyo.  14, 1  L.  R.  A.  (N.  S.)  596. 

RESIDE 

Come  to  reside,  see  GomSL 

*he  word  ''resides,*'  in  Gen.  Laws  1896, 
c.  45,  I  12,  providing  that  all  personal  prop- 
erty held  in  trust  by  an  executor  for  another 
person  shall '  be  asse^ed  against  the  execu- 
tor wliere  such  other '  person , Vest des,  means 
resides  for  the  purpose  of  taxation,  as  jJe- 
iined  In  section. 9,  directing  that  i^erson^l 
property  shall  be  taxed'  to  the  owner  in  tiie 
town. ^  which  the  owner  s)xall  Iiave  bis  ac- 
tual place  of  abode  for  a  larger  portion  of  the 
year.  Clarke  v.  Addeman,  58  Atl,  623,  26  B. 
X.  168. 

The  word  ^'reside/'  as  used,  in  the  statute 
declaring  that  schools. (^hall  be  free  to  chil-. 
dren  whose  parents  or  guardians  '*resid6** 
within  a  district,  does  not  necessarily  mean  a 
legal  residence,  as  distinguished  from  actual 
inhabitancy.  State  ex  rel.  Mickey  v.  Selledc, 
107  N.  W.  1022,  1023,  76  Neb.  747. 

Laws  1901,  p.  294,  c.  125,  §  8,  providing 
for  the  sale  and  lease  of  public  lands,  de- 
clares that,  if  any  purchaser  shall  fail  to  "re- 
side^* on  and  Improve  the  land  purchased  by 
him,  he  shall  forfeit  the  land  and  all  pay- 
ments made  thereon,  and  the  same  shall  be 
subject  to  resale  without  any  action  on  the 
part  of  the  CommLssioner  of  the  General 
Land  Ofl9ce.  Held,  that  where  plaintiff  pur- 
chased four  sections  of  school  land  under  a 
statute  requiring  three  years'  residence  there- 
on, but  during  the  time  left  the  land  for  eight 
months,  during  which  she  attended  school, 
only  returning  to  the  land  on  one  occasion 
for  a  period  of  one  or  two  days,  she  thereby 
forfeited  the  land  so  purchased,  though  on 
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her  final  return  from  school  she  again  took 
np  her  residence  on  the  home  section.  An- 
dniB  V.  Davis,  89  S.  W.  772,  773,  99  Tex.  303. 

Municipal  Court  Act,  Laws  1901,  p.  1500, 
c,  580,  {  32,  provides  for  the  service  of  sum- 
mons on  a  defendant  "residing  within  the 
city,**  on  satisfactory  proof  by  affidavit  and 
return  of  a  marshal  that  diligent  effort  has 
been  made  to'  serve  the  summons  on  defend- 
ant and  that  the  place  of  his  sojourn  cannot 
be  found,  or,  if  he  is  within  the  city,  that  he 
avoids  service,  etc  Held,  that  such  section 
did  not  authorize  substituted  service  on  af- 
fidavits asserting  that  defendant  resided  out 
of  the  city  in  Westchester  county,  but  main- 
tained a  business  office  in  the  city,  and  that 
plaintiff  was  informed  and  believes  that  the 
defendant  is  in  the  state  and  avoids  service. 
Casey  v.  White,  96  N.  Y.  Supp.  190,  48  Misc. 
Rep.  659. 

Code  Civ.  Proc.  {  3318,  provides  that  a 
witness  is  entitled,  if  he  resides  more  than 
3  miles  from  the  place  of  attendance,  to  8 
cents  for  each  mile  goipg  to  the  place  of  at- 
tendance. A  witness  had  a  business  office  in 
the  county  and  near  the  courthouse,  where  he 
was  served  with  subpoenas,  and  came  daily  to 
his  office  to  attend  to  business  on  the  very 
days  for  which  travel  fees  were  sought ;  but 
he  resided  45  miles  from  the  courthouse  in 
another  county.  Held,  that  the  word  **re- 
side^"  refers  to  the  place  of  business  in  the 
county,  and  "going  to  the  place  of  attend- 
ance'* has  no  reference  to  the  distance  from 
the  witness*  residence  to  his  office,  and  he 
was  not  entitled  to  mileage  from  his  place 
of  domicile.  Smith  v.  Hutton,  119  N.  Y. 
Supp.  194, 134  App.  Div.  445. 

Acts  1901,  p.  534,  c.  231  (Bums*  Ann.  St 
1901,  I  3623a),  provides  that,  if  a  remon- 
strance against  a  street  improvement  "is 
signed  by  two-thirds  of  the  property  owners, 
residing  upon  the  lots  abutting  on  such  im- 
provement, and  representing  two-thirds  of 
the  number  of  lineal  feet  of  such  improve- 
ment, then  all  further  proceedings  shall  be 
abandoned.**  Held,  that  the  persons  whose 
signatures  can  make  the  remonstrance  per- 
emptory must  be  two-thirds  of  those  property 
owners  who  reside  upon  lots  which  abut  on 
the  improvement,  and  who  also  represent 
two-thirds  of  the  number  of  lineal  feet  of  the 
improvement,  the  word  "residing"  and  the 
words  "and  representing**  relating  equally  to 
the  preceding  "two-thirds  of  the  propertj'' 
owners'* ;  and  hence,  where  the  remonstra- 
tors  owned  more  than  two- thirds  of  the  lin- 
eal feet  abutting  on  the  improvement  and 
were  more  than  two-thirds  of  the  property 
owners  residing  on  the  real  estate  abutting 
on  the  improvement,  but  the  remonstrutors 
who  resided  on  their  lots  did  not  own  or 
represent  two-thirds  of  the  lineal  feet,  the 
remonstrance  was  insufficient  Maley  v. 
Claris,  70  N.  E.  1005,  1006,  33  Ind.  App.  149. 


As  dwell 

One  "resides"  In  a  place  when  he  lives 
or  dwells  there ;  when  It  is  his  settled  abode ; 
his  habitation ;  his  home.  There  must  be  a 
settled,  fixed  abode,  an  intention  to  remain 
permanently,  at  least  for  a  time,  for  business 
or  other  purposes,  to  constitute  a  "residence," 
within  the  legal  meaning  of  the  term. 
White*s  Guardian  v.  Martin,  2  Alaska,  495, 
500. 

The  Standard  Dictionary  defines  the 
word  "reside**  as  "to  make  an  abode  for  a 
considerable  time;  to  live-;  to  dwell;  to  be 
in  official  residence."  Under  Bankr.  Act  July 
1,  1898.  c.  541,  {  45,  30  Stat.  55,  providing 
that  "trustees  may  be  individuals  who  are 
respectively  competent  and  reside  or  have 
an  office  in  the  Judicial  district  within  which 
they  are  appointed,  or  corporations  having  an 
office  in  the  judicial  district,"  etc,  a  trustee 
in  bankruptcy,  who  at  the  time  of  his  ap- 
pointment resided  in  the  district  of  appoint- 
ment (in  the  Eastern  district  of  New  York, 
the  borough  of  Brooklyn),  and  who  then  had 
and  still  has  an  office  therein,  is  not  subject 
to  removal  because  he  has  changed  his  legal 
residence  to  another  district  (the  Southern 
district  of  New  York,  the  borough  of  Man- 
hattan), provided  such  change  does  not  inter- 
fere with  the  performance  of  his  duties,  nor 
render  it  difficult  for  persons  interested  to 
comhiunlcate  with  or  serve  notices  upon  him. 
In  re  Seider,  163  Ted.  188,  189. 

The  word  "resides,**  in  Laws  1901,  p. 
588,  c.  96,  providing  that  any  town  not  main- 
taining a  high  school  shall  pay  for  the  tuition 
of  any  child  who  with  parents  ^resides'*  in 
said  town,  and  who  attends  a  high  school  in 
another  town,  means  actual  habitation,  and 
not  a  legal  "domicile,"  which  Is  acquired  by 
residence  and  an  Intention  of  making  it  a 
home;  and,  where  a  father  who  lived  on  A 
farm  in  a  town  sold  his  stock  and  removed 
to  another  town  with  his  family,  and  there 
kept  house,  without  any  definite  intention 
either  to  make  the  latter  town  his  home  or  of 
returning  to  the  former  town  within  which 
he  was  taxed,  and  wherein  he  voted,  the  for- 
mer town  was  not  liable  to  pay  to  the  latter 
town  for  the  tuition  of  his  child  attending 
high  school  in  the  latter  town.  Lisbon  School 
Dist.  No.  1  V.  Landaff  Town  School  Dist.,  74 
Atl.  186,  187,  75  N.  H.  324. 

In  reference  to  oorporation 

A  foreign  corporation  does  not  "reside" 
in  any  county  of  the  state  within  the  mean- 
ing of  Code  Civ.  Proc.  §  101,  relating  to  venue 
in  civU  actions.  Ivanusch  v.  Great  Northern 
Ry.  Co.,  128  N.  W.  333,  334,  26  S.  D.  158. 

Under  Code  Civ.  Proc.  |  101,  as  amended 
by  Laws  1909,  c.  283,  providing  that  the  ac- 
tion shall  be  tried  in  the  Judicial  subdivision 
in  which  defendant  "resides"  at  the  com- 
moncenient  of  the  action,  the  venue  of  an  ac- 
tion against  a  domestic  corporation  is  not 
any  place  where  It  happens  to  transact  busl- 
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ness,  but  In  the  county  of  its  "principal  place 
of  business,"  the  place  where  its  president, 
secretary,  and  board  of  directors  meet  to 
transact  the  governing  business  of  the  cor- 
poration proper,  where  its  books  are  kept; 
that  is,  wiiere  its  governing  power  is  exercis- 
ed and  controlled  by  its  board  of  directors 
and  officers.  Mullen  v.  Northern  Accident 
Ins.  Ck>.,  128  N.  W.  483,  484,  26  S.  D.  402 
(citing  6  Words  and  Phrases,  p.  5559). 

As  have  pemaaaent  abode 

The  word  "reside,"  in  its  ordinary  sense, 
carries  with  it  the  idea  of  permanence,  as 
well  as  continuity.  Longwell  v.  Longwell,  88 
S.  W.  416,  417,  39  Tex.  av.  App.  612  (quot- 
ing and  adopting  dednitlon  in  Michael  v. 
Michael.  79  S.  W.  74,  84  Tex.  Civ.  App.  630). 

The  word  "reside,"  in  its  ordinary  sense, 
carries  with  it  the  idea  of  permanence,  as 
well  as  continuity.  It  does  not  mean  living 
in  one  place  and  claiming  a  home  In  another; 
and,  in  an  action  requiring  plaintiff  to  reside 
in  a  county  in  the  state  before  bringing  suit 
for  divorce,  it  does  not  mean  a  constructive 
or  imaginary  residence  in  Texas,  while  ac- 
tually living  in  Illinois.  It  was  intended, 
not  only  to  compel  an  actual  good  faith  In- 
habitancy of  the  state,  but  an  actual  resi- 
dence in  the  county  where  the  suit  for  di- 
vorce is  Instituted,  on  the  part  of  the  i)erson 
seeking  the  divorce.  Michael  v.  Michael,  79 
S.  W.  74,  75,  34  Tex.  Civ.  App.  630. 

Under  the  statute  providing  for  the  bring- 
ing of  an  action  in  the  county  where  the.  in- 
jury was  done,  or  in  the  county  where  plain- 
tiff "resided"  at  the  time  of  the  injury,  she 
might  bring  it  in  the  county  where  her  domi- 
cile and  permanent  place  of  residence  was, 
though  she  was  temporarily  residing  in  an- 
other county.  Gulf,  C.  &  S.  F.  By.  Oo.  ▼. 
Overton  (Tex.)  107  S.  W.  71,  74. 

A  person,  part  of  whose  family  resides  in 
W.  county,  who  owns  a  home  there^  votes  and 
claims  his  home  tiiere,  "resides"  there,  within 
Code  1907,  |  6110,  requiring  actions  on  con- 
tract to  be  brought  in  the  county  in  which  de- 
fendant resides,  if  he  has  within  the  state  a 
permanent  residence,  although  such  person  is 
engaged  in  business  and  with  his  wife  keeps 
house  in  another  county,  since  the  word  **re- 
side"  may  signify  where  one  temporarily 
abides,  but  in  section  6110  means  where  he' 
has  a  fixed  and  permanent  home.  Taylor  v. 
Chattanooga  Medicine  Co.,  59  South.  707,  708, 
5  Ala.  App.  419  (citing  7'Words  and  Phrases, 
pp.  6151,  6165). 

The  word  "resided,"  within  Gen.  St  1902, 
I  2469,  providing  that  no  inhabitant  of  any 
town  shall  gain  a  legal  settlement  in  any  other 
town,  unless  he  shall  have  resided  four  years 
oontinQously  in  such  town,  and  shall  have 
maintained  himself  and  family  there  during 
such  period,  means  a  fixed,  permanent,  and 
established  residence,  as  distinguished  from 
a  residence  which  is  merely  transient  or  tem- 
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porary.    Town  of  Madison  v.  Town  of  Guil- 
ford, 81  Att.  1(M6,'  1048,  85  Conn.  55. 

Acts  27th  Leg.  (Laws  1901,  p.  31,  c.  27) 
provide  that  an  action  against  a  railroad  com- 
pany for  i)ersonal  injuries  shall  bo  brought 
either  In  the  county  in  which  the  Injury  oc- 
curred or  In  the  county  in  which  plaintiff  re- 
sided at  the  time  of  the  Injury,  provided 
that,  where  plaintiff  is  a  nonresident  of  the 
state,  then  the  suit  might  be  braught  in  any 
county  In  which  the  defendant  corporation 
may  operate  its  railroad  or  may  have  an 
agent.  Held  that,  although  under  that  stat- 
ute a  person  might  have  more  tiian  one  resi- 
dence, still  by  the  use  of  the  term  "resided" 
It  was  not  meant  that  an  Injured  person  was 
to  be  held  a  resident  of  the  county  of  his  in- 
jury merely  because  of  his  casual  or  tempora- 
ry presence  therein,  but  the  term  "reside," 
the  past  tense  of  which  is  used  in  the  statute, 
means  to  make  an  abode  for  a  considerable 
time,  and  Imports  a  habitation  of  some  de- 
gree of  permanency,  coupled  with  the  home 
thought;  the  intention  being  for  the  time  be- 
ing to  make  it,  and  no  other,  a  place  of  resi- 
dence, and  ia  to  be  construed  as  excluding  the 
mere  casual  presence  of  a  transient.  Ft 
Worth  &  D.  C.  Ry.  Co.  v.  Monell,  110  S.  W. 
504,  506,  50  Tex.  Civ.  App.  287. 

Under  Code  Cav.  Proc.  I  984,  providing 
that  actions  not  specified  in  the  two  preced- 
ing sections  must  be.  tried,  in  the  county  In 
which  one  of  the  parties  resided  at  the  time 
the  action  was  commenced,  the  word  "resid- 
ed" means  a  permanent  residence;  one's 
home,  as  distinguished  from  a  mere  stopping 
place,  for  the  transaction  of  either  business 
or  pleasure.  It  is  nearly  or  quite  synonymous 
with  the  word  "domiciled,''  the  permanent 
home  and  the  place  to  which,  whenever  ab- 
sent, one  intends  to  return.  Hence,  under  the 
statute,  where  defendant  lived  with  his  fami- 
ly at  a  certain  place,  where  he  kept  his  hors- 
es, carriages,  and  servants,  had  business  in- 
terests, and  paid  taxes,  and  maintained  an 
oflSce  for  the  transaction  of  business  at  an- 
other place,  where  he  kept  an  apartment, 
which  he  used  while  at  the  latter  place  trans- 
acting business,  the  former  place  was  his  resi- 
dence. Washington  v.  Thomas,  92  N.  Y. 
Supp.  994,  996,  103  App.  Div.  423. 

R£SID£  out  of  the  STATE 

See  Nonresidence — Nonresident 
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'A  person  residing  without  the  state" 
within  Code  Civ.  Proc,  S  3268,  subd.  1,  requir- 
ing such  a  person  to  give  security  for  costs, 
did  not  Include  a  person  domiciled  within  the 
state  for  a  considerable  period  before  action 
brought,  but  at  that  time  temporarily  sojourn- 
ing in  another  state  for  treatment  for  in- 
juries; she  having  left  her  household  effects 
in  New  York  and  having  actually  returned 
there  to  live  before  the  determination  of  a 
motion  to  compel  her  to  give  security  for 
costs.  Taylor  v.  Xorris,  93  N.  Y.  fiupp.  856, 
357,  104  App.  Div.  21. 
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RESIDED  0OKTINUO17SI.T 

The  provision  of  Naturalization  Act  June 
29, 1906,  c.  3592,  §  4,  par*  4,  whict  requires  an 
applicant  for  naturaUzatlaa.to  prove  to  tiie 
satisfaction  •  <tf  the  court  that  immediately 
preceding  the  date  of  his  application  he  has 
"resided  continuously"  within  the  United 
States  "five  year$  at  least,  does  not  mean  that 
the  applicant  must  not  have  beeu  outside  of 
the  territoigr  of  the  United  States  during  the 
preceding  flye  years,  but  has  reference  to 
changes  of  don^dle  only;  and  the  fact  that 
an  alien  within  that  time  returned  temporari- 
ly to  bis  n&tive  country  on  a  vi^t,  without 
any  Intention  of  remaining  or  abandoning  his 
residence  in  this  country,  did  not  defeat  his 
right  to-  naturalisation)  and  the  length  of  his 
absence  is  material  only  as  evidence  on  the 
<luestLon  of  intention.  United  States  v.  Can- 
Uni,  199  f^ed.  857,  860. 

In  Naturalization  Act  June  29,  1906,  c. 
3592,  §  4,  subd.  4,  which  requires  the  court, 
before  admitting  an  alien  to  citizenship,  to 
be  satisfied*  that  he  has  "  'resided  continuous- 
ly* within  the  United  States  five  years  at 
least,  and  within  the  state  or  territory  where 
the  court  is  held  one  year  at  least,"  before  his 
application,  the  word  *'continuously'*  is  not 
used  literally,  as  requiring  the  applicant  to 
remain  at  ail  times  physically  within  such 
Jurisdictions,  but  applies  to  changes  of  domi- 
cile only;  and  a  Sailor,  by  going  to  sea,  doee 
not  abandon  hlfr  residence.  In  le  Schneider, 
164  Fed.  835,  336. 

RBBIDBKCE' 

See  Actual  Besldenc^-^Actual  Resident; 
District  of  His  Residence;  Law  of  His 
Residence;  Legal  Residence;  I^labe  6t 
Residence;  Principal  IMace  (»f  Resi- 
dence; Private  Residence;  Udual  Resi- 
dence. 

As  attribute  Of  possession,  se^  Possession. 

Change  of  residence,  see  Change. 

Change  of  residence  as  removal,  see  Re- 
move— ^Removal. 

Every  person  has  In  law  a  "residence," 
and  a  residence  cannot  be  lost  until  another 
is  gained.  Huston  v.  Anderson,  78  Pac.  626, 
635,  145  Cal.  320. 

One  who  scattered  his  belongings  among 
his  friends  and  left  the  state  has  not  a  resi- 
dence within  the  state,  for  he  has  left  no 
domicile,  which  Is  necessary  to  residence. 
Hackett  v.  Kendall,  23  Vt  275,  276. 

That  an  employ^  had  worked  for  several 
weeks  In  a  county,  where  he  was  Injured 
while  at  such  work,  does  not  establish  his 
"residence"  In  such  county,  under  a  statute 
relating  to  venue  in  actions  for  Injuries  to 
servants.  Galveston,  11.  &  S.  A.  Ry.  Co.  v. 
Cloyd  (Tex.)  78  S.  W.  43,  44. 

The  "residence"  of  one  year,  required  of 
plaintiff  in  divorce  to  give  the  court  jurisdic- 
tion, is  such  as  would  subject  him  to  taxa- 


tion and:  to  the  service  of  pi^ocessln  this  state. 
Hall  V.  Hall,  25  Wis.  600,  607, 

The  word  "residence"  directs  attention 
solely  to  a  use  or  mode  of  occupancy  to  which 
ia'  building  may  be  put  Whether  or  not  a 
cdvenant  that  not  more  than  one  building 
shall  be  erected  on  a  single  lot  Is  violated  by 
the  erection  of  a  structure  whose  exterior 
walls,  foundation,  and  roof  constitute  It  one 
building,  but  whose  Interior  arrangements 
and  entrances  show  that  it  is  to  coi^tltute 
two  residences,  is  not  so  clear  that  a  court  of 
equity  will  aid  In  Its  enforcement.  Fortesque 
V.  Carroll,  75  Atl.  923,  76  N.  J.  Eq.  583,  Ann. 
Cas.  1912A,  79. 

For  the  purpose  of  determining  the  venue 
of  his  action  ASaiJ^st  a  railway  company  for 
personal  Injuries,  the  place  where  an  employ^ 
of  such  company  establishes  his  headquar- 
ters, boards,  and  sleeps,  is  his  "residence." 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Rogers,  82  S.  W.  822, 
824,  825,  37  Tex.  Civ.  App.  99. 

Under  Rev.  St.  1800,  §  4160,  subd.  17,  pro- 
viding that  the  place  where  any  person  hav- 
ing no  family  shall  generally  lodge  shall  be 
deemed  the  place  of  his  residence,  a  travel- 
ing salesman  sliowlng  that  for  more  than  a 
year  a  city  h#d  been  the  center  of  his  activi- 
ty, ^nd  th|it  he  rented  a.  room  therein,  and 
that  he  ^fi4  .selected  the  city  as  the  place  of 
his  residence,  showed  his  ''residenpe  in  the 
state,"  within  section  2924,  providing  that  no 
person  who  has  not  resided  within  the  state 
for  one  j-ear  shall  be  fentltled  to  a  divorce, 
etc.  Stone  v.  Stone,  113  S.  W.  11^7,  1158, 
13i  Mo.  App.  242. 

Decadent  Estate  I^aw  (Conspl  Laws  1909, 
c.  13)  §  22,  ^-equlres  that  the  witnesses  to  a 
>vj[li  write  opposite  tlielr  names  their  places 
pf  residence,^  on  penalty  of  ^50,  recoverable 
by  suit  oif  any  person  interested  In  the  proper- 
ty disposed  by  the  will.  A  notary  witnessed 
a  will,  arid  after  his  name  stamped  upon  it 
a  seal  and  an  impression,  both  containing  the 
words,  **Xotary  Public,  New  York  County"; 
the  county  being  a  narrower  political  designa- 
tion than  the  city.  Held,  in  an  action  for  the 
penalty,  that  the  word  "residence,"  standing 
alone  in  the  statute,  did  not  require  the  ad- 
dition of  a  street  number,  and  that,  in  view 
of  the  strictly  penal  character  of  the  statute, 
defendant  was  not  liable.  Bossie  v.Edelson, 
134  N.  Y.  Supp.  615,  617,  76  Misc.  R^p.  234. 

A  married  woman  who  lives  with  her  hus- 
band in  a  town  where  he  last  resided  three 
years,  supporting  himself  and  family,  does 
not  thereby  gain  a  "residence"  in  the  town  in 
her  own  right,  within  the  meaning  of  the 
pauper  act,  so  as  to  make  the  town  liable  to 
another  town  In  which  she  lives  for  support 
furnishe<l  to  her,  as  a  pauper,  after  the  death 
of  her  husband.  Town  of  Jeriiho  v.  Town  of 
Morristown,  60  Atl.  233,  234,  77  Vt.  367. 

The  "residence"  of  an  unmarried  man, 
within  Code,  {  1090,  declaring  that  no  person 
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sbaU  vote  ia  aoy  preeinet  but  that  of  hiB  reei- 
dence,  and  sectioa  642,  providing  tbat  each 
qoalifled  elector  may  vote  at  a  municipal 
election  wtio  is  a  resident  of  the  dty,  etc., 
and  at  the  time  has  been  ten  days  a  re9i- 
dent  of  the  precinct  in  which  he  otters  to  vote, 
is  the  place  where  he  rooms  and  sleeps,  and 
not  the  place  where  he  takes  his  meals.  State 
V.  Savre,  105  N.  W.  387,  129  Iowa,  122,  3  L. 
E.  A.  (N.  S.)  455,  113  Am.  St  Bep.  452. 

The  term  'Resident'' .  or  ."residence,"  as 
applied  to  the  complainant  in  bastardy  pro- 
ceedings, is  not  used  in  the  sense  in  which 
it  is  employed  in  the  Civil  Code,  but  ap- 
plies as  well  to  the  county  In  which  the 
mother  of  the  child  may  actually  reside,  and 
which  is  liable  to  be  charged  with  its  sup- 
port, although  she  may,  in  effect,  have  a 
home  in  another  county  or  state.  While  the 
proceeding  may  be  brought  in  the  county 
where  the  mother  has  a  legal*  settlem^it,  it 
may  also  be  brought  and  prosectlted  to  Judg- 
ment in  the  county  of  her  actual  residence.r 
Jessen  v.  Donahue,  96  N.  W.  639,  640,  4 
Neb.  (Unof.)  838  (citing  Clark  v.  Carey,  60  K. 
W.  78,  41  Neb,  780). 

Under  B.  &  C.  Comp.  {  1173,  requiring 
that  a  petition  for  an  order  of  sale  shall 
contain  the  residence  of  the  heirs  and  devi- 
sees, it  is  not  sufficient  for  the  petitlOD  for 
an  order  of  sale  to  give  the  ''address"  of  non- 
resident heirs  served  by  publication ;  Service 
at  their  address  not  being  equivalent  to  serv^ 
ice  at  tiielr  ''residence."  Smith  v.  Whiting, 
106  Pac.  791,  794,  ti6  Or.  898. 

Bev.  St  1899,  {  4160,  defines  "residence" 
as  "the  place  where  the'  family  of  any  person 
shall  permanently  reside  In  this  state,  and 
tlie  place  where  any  person  haying  no  family 
^aU  generally  lodge,  shall  be  deemed  the 
place  of  residence  of  such  person  or  persons 
respectively."  In  a  trial  for  fraudulent  reg- 
istration in  an  election  precinct,  testimony 
that  witness  knew  defendant  lived  in  a  pre- 
cinct other  than  where  be  registered,  that 
he  had  seen  defendant  going  to  and  from  hts 
place  of  residence  during  the  day  and  night, 
and  knew  the  rest  of  the  family,  in  the  ab- 
sence of  proof  to  the  contrary,  was  sufficient 
to  show  that  defendant  did  not  reside  in 
the  precinct  where  he  registered.  State  v. 
Keating,  100  S.  W.  648, 651,  202  Mo.  197.  Un- 
der this  statute  where  a  wife  resided  with 
her  husband  in  J.  county,  having  all  her 
property  therein,  but  on  becoming  insane  was 
removed  to  an  asylum  In  another  county, 
her  "residence"  continued  to  be  In  J.  county, 
even  after  her  husband's  death.  State  ,v. 
Wurdeman,  108  S.  W.  144,  148,  129  Mo.  App. 
263  (citing  and  adopting  Flynn  v.  Hancock, 
80  S.  W.  245,  35  Tex.  Civ.  Aijp.  395;  Mar- 
heineke  v.  Grothaus,  72  Mo.  204). 

Under  Code,  §  2297,  reciting  that  the  pro- 
visions for  the  support  of  the  insane  at  pub- 
lic diarge  shall  not-  release  the  estates  of 
such  personsr  nor,  thedr  velativesi  from  liahil*/ 


ity,  and  the  auditors  of  the  several  coantlea» 
subject  to  the  direction  of  the  board  of 
supervisors,  are  authorized'  to  collect  from 
the  property  of  such  patient,  or  any  person 
legally  bound  for  their  support,  any  sums 
paid  by  the  coujaty  in  their  behalf,  but  if  the 
board  of  supervisors,  in  case  of  any  Insane 
patient  supported  at  the  expense  of  the 
county,  shall  deem  it  a  hardship  to  compel 
the  relatives  of  such  patient  to  bear  the  bur« 
den  of  his  support,  they  may  relieve  such  rel- 
atives or  estate  from  any  part  of  such  bur- 
den, the  right  to  recover  for  the  maintenance 
of  an  insane  person  is  given  to  a  county,  and 
the  county  cannot  maintain  an  action  against 
the  estate  of  an  insane  person,  where  it  ap* 
pears  that  it  has  expended  nothing  in  his 
maintenance  in  a  state  asylum  and  that  the 
claim  la  in  the  name  of  the  state;  the  insane ' 
person  having  b^n  a  nonresident  wl|en  ad- 
mitted to  the  Soldiers'  Home,  and  from  there 
having  beai  sent  to  the  asylum,  and  sp  not 
having  acquired  a  "residence"  within  the 
purview  of  Code,  f  4009.  State  y.  Cole,  136 
N.  W.  887,  889,  156  Iowa,  654. 

Abode  sjynonynoioiui 

The  word  "residence"  means  a  place  of 
abode.  The  tevm  ia  held  to  include  a  room 
in  a  school  dormitory,  the  felonious  entry  of 
which  is  held  to  ^constitute  burglary  of  a 
private  residence.  Mays  v.  State,  97  S.  W. 
703,  704,  50  Tex.  Cr.  R.  301  (citing  7  Words 
and  Phrases,  p.  6151). 

The  word  "abode,"  as  used  in  Gen.  St 
1865,  c.  164,  8  13,  providing  that  "in  suits  in 
*  ♦  ♦  divorce  ♦  ♦  »  If  the  plain- 
tiff or  other  person  for  him  shall  allege  in 
his.  petition  that  part  or  all  of  the  defend- 
ants are  nonresidents  of  the  state,  or  have 
absconded  or  absented  themselves  from  their 
usual  place  of  abode  in  this  state,"  etc.,  "the 
cleric  shall  make  an  order  or  publication," 
etc.,  means  and  is  used  in  the. same  sense  as 
the  word  **reBldence"  is  used.  In  an  action 
for  divorce,  a  petition  alleged  ''that  defend- . 
ant  is  a  nonresident  of  this  state,  or  that  he 
has  absconded  or  absented  himself  from  his 
usual  place  of  abode  in  this  state,  so  the 
ordinary  process  of  law  cannot  be  served  up- 
on him."  Held,  that  the  allegations  were 
sufficient  to  authorize  an  order  for  service 
of  notice  by  publication.  Hlnkle  v.  L<ivelace, 
102  S.  W.  1015, 1017^  204  Mo.  208,  11  L.  It.  A. 
(N.  S.)  730,  120  Am.  St.  Rep.  69S,  11  Ann. 
Cas.  794. 

In  it3  relation  to.  the  questifm  to  whether 
a  summons  has  been  left  at  the.  house  of 
usual  abode  of  the  defendant,  the  term 
*'abodo"  means  one's  fixed  place  of  residence 
for  the  time  being,  and  may  be  synonymous 
with  "residence."  But  ordinarily  "usual 
place  of  abode"  is  a  much  more  restricted 
term  than  "residence,"  and  means  the  place 
where  the  defendant  is  actually  living  at 
the  time  when  service  is  made.  Service  at 
tl^e  dwelling  hguse  of  4cf endaut,  .which  ia,  not 
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described  as  his  usual  place  of  abode,  Is  not 
sufficient.  The  purpose  of  the  use  of  the 
term  in  an  act  relating  to  the  service  of  pro- 
cess has  primary  reference  to  the  place  where 
the  defendant  is  usually  to  be  found.  There- 
fore "usual  place  of  abode"  means  ''present 
place  of  abode.**  As  defined  in  this  state, 
the  term  means  the  customary  or  settled 
place  of  residence.  In  the  case  of  a  married 
man,  the  "house  of  usual  abode^  is  prima 
fade  the  house  wherein  his  wife  and  family 
reside.  Berryhill  v.  Sepp,  119  N.  W.  404, 
405,  106  Minn.  458,  21  L.  R.  A.  (N.  S.).344 
(citing  Missouri,  K.  &  T.  Trust  Oo.  v.  Nor- 
rls,  63  N.  W.  634,  61  Minn.  256;  State  v. 
Toland,  15  S.  E3.  599,  600,  36  S.  O.  515 ;  Du 
Val  V.  Johnson,  39  Ark.  182,  192 ;  Walker  v. 
Stevens,  72  N.  W.  1038,  62  Neb.  653 ;  Mygatt 
V.  Coe,  44  Atl.  198,  199,  63  N.  J.  Law,  510; 
Ser  V.  Bobst,  8  Mo.  506,  507;  Earle  v.  Mc^ 
Veigh,  91  U.  S.  503,  23  L.  Ed.  398 ;  Madison 
Ooun^  Bank  y.  Suman's  Adm'r,  79  Mo.  527, 
530). 

As  bvildinc 

The  word  "residence,**  as  used  in  an  in- 
formation under  Comp.  Laws,  §  11,551,  pro- 
hibiting larceny  from  any  building  on  fire, 
which  charged  defendant  with  the  larceny 
of  goods  "from  the  residence  of  ♦  ♦  •f 
the  same  being  then  and  there  on  fire,** 
means  building.  People  Y.  Klammer,  100  N. 
W.  600,  137  Mich.  399. 

Citizenslilp  eqnivaleat 

"Residence*'  Is  not  equivalent  to  "citizen- 
ship.*' Yocum  V.  Parker,  130  Fed.  770,  771, 
66  G.  C.  A.  80. 

"Citizenship*'  and  "residence"  are  not 
synonymous  terms.  A  person  may  reside 
in  one  state  and  be  a  citizen  of  another.  An 
allegation,  in  a  petition  for  removal,  that  de- 
fendant is  a  citizen  of  a  state  other  than  that 
in  which  the  suit  Is  pending,  is  not  equiva- 
lent to  an  allegation  that  he  is  a  nonresident 
of  that  state,  and  does  not  show  his  right  to 
a  removal.    Irving  v.  Smith,  132  Fed.  207. 

"Residence**  and  "citizenship**  are  not 
convertible  terms.  A  party  may  be  a  resi- 
dent of  a  place,  and  yet  not  be  domiciled 
there;  for,  while  he  is  a  resident,  still  if  ho 
does  not  intend  to  make  that  his  permanent 
place  of  abode,  but  has  an  intent  to  return, 
his  residence  in  that  place  does  not  establish 
a  domicile,  while  citizenship,  is  a  status  or 
condition  and  is  the  result  of  both  act  and 
intent  An  adult  person  cannot  become  a 
citizen  of  a  state  by  simply  intending  to,  nor 
does  any  one  become  such  citizen  by  mere 
residence.  The  residence  and  the  intent 
must  coexist  and  correspond,  and,  though 
under  ordinary  circumstances  the  former 
may  be  sufficient  evidence  of  the  latter,  it  is 
not  conclusive,  and  the  contrary  can  always 
be  shown,  and  when  the  question  of  citizen- 
ship turns  on  the  intention  with  which  a  per- 
son resides  In  a  particular  place*  his  own 


testimony  under  ordinary  circumstances  is 
entitled  to  great  weight  Eisele  v.  Oddie,  12S 
Fed.  941,  945  (quoting  from  Chambers  v. 
Prince,  75  Fed.  176;  Sharon  v.  Hill,  26  Fed. 
387,  3^). 

An  averment  of  the  **resldence**  of  a 
plaintiff  is  not  equivalent  to  one  of  citizen- 
ship, and  does  not  give  a  circuit  court  juris- 
diction, where  it  is  dependent  on  diversity  of 
xdtizenshlp.  Sanbo  v.  Union  Pac.  Coal  Co., 
140  Fed.  713,  714,  72  C.  C.  A.  24. 

The  word  "residence'*  may  refer  eithev 
to  a  fixed  and  settled  abode,  or  to  one  merely 
of  some  duration.  Hence  a  statement  of  an 
applicant  for  insurance  that  his  residence 
was  in  Kansas  was  not  necessarily  a  declara- 
tion that  he  was  a  citizen  of  that  state. 
Kroge  V.  Modern  Brotherhood  of  America, 
105  S.  W.  685,  687,  126  Mo.  App.  693. 

Citizenship  carries  with  it  the  idea  of 
connection  or  identification  with  the  state 
and  a  participation  in  its  functions,  and  as 
such  implies  much  more  {ban  "r^dence.** 
Citizenship,  'as  used  in  the  removal  laws, 
means  residence  with  the  intention  of  per- 
manently remaining  in  a  particular  place. 
Harding  v.  Standard  OU  Co.,  182  Fed.  421, 
425. 

The  terms  ''residence'*  and  "citizenship" 
are  not  equivalents.  An  allegation  in  a  com- 
plaint that  plaintiff  is  a  "bona  fide  resident** 
of  a  certain  state  is  not  one  of  his  "citizen- 
ship" in  such  state,  and  is  not  sufficient  to 
give  a  federal  court  Jurisdiction  on  the 
ground  of  diversity  of  citizenship.  Koike 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  157  Fed.  623, 
624  (citing  Marks  v.  Marks,  75  Fed.  321; 
Wolfe  V.  Hartford  Life  &  A.  Ins.  Co.,  13 
Sup.  Ct  602,  148  U.  S.  389,  37  L.  Ed.  493; 
Home  V.  George  H.  Hammond  Co.,  15  Sup. 
Ct  167. 155  U.  S.  393,  39  L.  Ed.  197 ;  Menard 
T.  Goggan,  7  Sup.  Ct  874,  121  U.  S.  253,  30 
L.  Ed.  914). 

A  distinction  is  to  be  observed  between 
''citizenship"  and  "residence*'  for  the  purpose 
of  suit.  The  question  of  suability  and  ju- 
risdiction is  not  so  much  one  of  citizenship 
as  of  finding.  If  a  citizen  of  one  state  is 
found  for  the  purpose  of  lawful  service  of 
Judicial  process  in  another,  he  may  ordina- 
rily be  sued  there.  J.  B.  Pyron  &  Son  v. 
Ruohs,  48  S.  E.  434,  436,  120  Ga.  1060  (quot- 
ing Baltimore  &  O.  R.  Co.  v.  Koontz,  104  U. 
S.  5,  10,  26  L.  Ed.  643;  Williams  v.  East 
Tennessee,  V.  &  G.  Ry.  Co.,  16  S.  K.  303,  90 
Ga.  519,  622). 

BomioUe  distingiiished 

See  Domicile. 

As  dwelling 

"Residence**  signifies  a  person's  perma- 
nent home  and  principal  establishment,  to 
which,  when  he  is  absent,  he  has  the  Inten- 
tion of  returning.  Miller  y.  Sovereign  Camp, 
Woodmen  of  the  World,  122  N.  W.  1126, 1128, 
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140  Wis.  606,  28  L.  B.  A.  (N.  S.)  178,  138  Am. 
St  Rep.  1096. 

The  place  where  a  person  lives,  within 
Code,  i  1313,  providing  that  moneys  and  cred- 
its shall  be. listed  and  assessed  where  the 
owner  lives.  Is  the  place  of  his  "residence/* 
Glotfelty  V.  Brown,  126  N.  W.  797.  798,  148 
Iowa,  124 ;  Cover  v.  Hatten,  118  N.  W.  470 
471,  186  Iowa,  63. 

The  word  "residence,"  as  used  in  Const 
art  2,  {{  1,  2,  providing  who  are  qualified 
electors,  was  there  used  as  equivalent  to 
"home,"  and  was  not  intended  to  be  under- 
stood in  the  more  restricted  sense  of  actual 
habitation  or  abode.  State  ex  rel.  Golds- 
•  worthy  v.  Aldrlch,  14  B.  1. 171, 175. 

The  word  "residence,"  as  employed  in 
the  election  laws,  is  synonymous  with  "home," 
and  means  a  fixed  or  permanent  abode  or 
habitation,  to  which  one,  when  absent,  in- 
tends to  return.  State  v.  Savre,  105  N.  W. 
387,  129  Iowa,  122,  3  L,  B.  A.  (N.  S.)  456, 113 
Am.  St  Rep.  452. 

An  ••inhabitant"  is  a  dweller  in  a  place ; 
a  resident ;  one  who  dwells  or  resides  perma- 
nently in  a  place;  one  who  has  a  fixed  and 
permanent  abode  in  a  place.  "Besidence" 
means  a  place  of  abode,  and,  within  the 
meaning  of  the  Alaska  divorce  law,  it  is  the 
place  where  one  resides — his  home.  Terrill 
V.  Terrill,  2  Alaska,  476,  477. 

By  ''residence,"  as  used  in  the  statutes 
authorizing  attadiment,  is  not  meant  legal 
domicile,  but  actual  place  of  abode,  either  of 
a  temporary  or  permanent  character,  at 
which  due  service  of  process  mig^t  be  lawful- 
ly made.  Irwin  v.  Baymond,  110  N.  Y.  Supp. 
1100,  1101,  58  Misc.  Bep.  319. 

Statement  of  a  witness  that  he  lived  at  a 
certain  street  and  number  in  a  specified  city 
was  not  inconsistent  with  his  "residence"  in 
another  county,  since  a  person  may  "live"  in 
one  place,  and  have  a  legal  residence  in  an- 
other. O'Brien  v.  O'Brien,  116  Pac.  692,  694, 
16  CaL  App.  103. 

"Besidence"  within  the  statute  providing 
for  the  place  of  trial  depends  on  Intention  as 
well  as  fact,  and  Is  the  place  where  one  re- 
mains when  not  called  elsewhere  on  business, 
pleasure,  or  for  other  temporary  purposes, 
and  the  place  of  residence  within  the  statute 
is  the  fixed  home  of  a  party  as  understood  by 
himself  and  his  neighbors  and  friends. 
Younger  v.  Spreckels,  106  Pac.  895,  896,  12 
Cal.  App.  176. 

An  instruction,  on  the  issue  of  the  resi- 
dence of  plaintiff  within  the  venue  laws,  that, 
if  at  the  time  of  the  injury  complained  of 
plaintiff  had  his  residence  in  the  county  In 
which  the  ticddent  occurred,  the  jury  must 
find  for  defendant  on  its  plea  of  privilege  to 
be  sued  in  such  county,  while,  if  at  the  time 
plaintiff  resided  in  a  sister  state,  the  Jury 
must  find  against  the  plea,  and  that  the  word 


"residence"  meant  a  fixed  and  permanent 
abode  or  dwelling  place  for  the  time  being, 
correctly  stated  the  law,  so  that  it  was  not  er- 
ror to  refuse  requested  instructions  on  the 
issue.  Evidence  held  to  show  that  a  servant 
suing  a  railroad  company  for  Injurijes  re- 
ceived in  another  county  in  the  state  was  a 
nonresident  of  the  state  within  the  venue 
laws;  "residence"  within  the  statute  requir- 
ing a  settled  and  fixed  abode  and  an  intention 
to  remain  at  least  for.  a  time  for  business  or 
for  other  pur];)oses.  Pecos  &  N.  T.  By.  Co.  v. 
Thompson  (Tex.)  140  S.  W.  1148, 1153. 

"A  man's  'residence'  is  his  home  or  habi- 
tation fixed  at  any  place,  without  a  present 
intention  of  removing  therefrom."  A  person 
whose  domicile  was  undetermined,  owing  to  a 
change  of  occupation,  and  who  lived  apart 
from  his  wife  and  family,  and  came  to  the 
state  in  order  to  take  out  letters  of  adminis- 
tration on  the  property  of  a  deceased  brother, 
and  declared  his  intention  of  becoming  a 
resident,  and  engaged  board  and  lodging,  and 
opened  a  bank  account,  and  has  since  resided 
in  the  state,  became  a  resident,  and  was  en- 
titled to  letters  of  administrittion  as  such. 
Stevens  v.  Larwill.  84  S.  W.  113, 118, 110  Mo. 
App.  140  (citing  Greene  v.  Beckwith,  88  Mo. 
384;  Johnson  v.  Smith,  43  Mo.  499). 

A  definition  of  "residence,"  from  which 
all  the  elements  of  home  and  habitation  are 
excluded  as  a  matter  of  no  consideration.  Is 
beyond  the  ordinary  conception;  and  in  a 
prosecution  wherein  the  state  sought  to  over- 
come the  bar  of  limitations  pursuant  to  a 
statute  providing  that  the  time  during  which 
any  defendant  Is  not  an  inhabitant  of  or  usu- 
ally resident  within  the  state  is  not  to  be 
counted  as  a  part  of  the  limitations  in  his 
favor,  instructions,  one  of  which  told  the  Jury 
that  they  had  nothing  to  do  with  the  question 
whether  the  defendant  was  or  was  not  an 
inhabitant  of  the  state,  and  another  that  the 
fact  that  he  was  not  an  inhabitant  of  the 
state  and  had  a  home  therein  was  of  no  sig- 
nificance in  finding  whether  he  was  usually 
resident  therein,  were  erroneous.  In  that, 
taken  together,  they  were  calculated  to  con- 
fuse and  mislead  the  Jury.  State  t.  Snyder, 
82  S.  W  12,  26,  182  Mo.  462. 

As  dwelUai;  lioiise 

See  Dwelling — ^Dwelling  House. 

As  inolnding  more  than  dwelUniK  lioiiso 

The  word  "residence,"  like  the  word 
"homestead,"  is  not  confined  merely  to  the 
dwelling  house,  but  it  may  also  Include  ev- 
erything connected  therewith,  used  to  make 
the  home  more  comfortable  and  enjoyable. 
But  the  words  "homestead"  and  "residence" 
cannot  be  intended  to  include  some  other  and 
independent  family's  home  and  residence. 
Linn  V.  Ziegler,  76  Pac.  489,  490,  68  Kan. 
528  (citing  Ashton  y.  Ingle,  20  Kan.  670»  681, 
27  Am.  Bep.  197). 
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A  "dwelling  house"  does  not  Inclnde  a 
garftge  and  storeroom ;  and  hence  the  restric- 
tion in  a  deed  against  the  erecticm  of  any 
flat  building  or  tenement  house,  and  against 
any  ''residence*'  or  other  dwelling  house  on 
the  premises  within  a  certain  distance  to  the 
street  line,  is  not  yloiated  by  the  erection  of  a 
garage  and  storeroom  beyond  such  line. 
Jon^  T.  Williams,  106  Pac.  166, 168,  56  Wash. 
58a 

The  house  In  which  accused  and  others 
played  cards  was  in  the  inclosure  of  the 
dwelling  house  of  H.,  one  of  the  participants, 
but  waSk  an  outhouse  about  250  yards  there- 
from, in  a  field,  and  various  vegetables  and 
implements  were  stored  therein.  The  out^ 
house  was  closed,  but  not  locked,  and  contain- 
ed no  furniture.  No  betting  was  done  at  the 
games.  Pen.  Code  1911,  art  548,  makes  it  an 
offense  to  play  cards  at  any  outhouse  where 
people  resort,  or  at  any  other  place,  except  a 
private  residence  occupied  by  a  family.  Arti- 
cle 550  exempts  the  state  from  proving  that 
any  money  or  article  of  value  was  bet  at 
such  game.  Held,  that  the  outhouse  was  not 
IPs.  "residence,"  within  the  statutes,  and  ac- 
cused was  guilty  of  the  offense  of  gaming. 
Soape  V.  State  (Tex.)  150  S.  W.  612. 

Inl&abitanoj  symonymoni 

•'Inhabitancy"  and  "residence"  are  syn- 
onymous terms.  Harding  v.  Standard  Oil 
Co.,  182  Fed.  421,  42.-?. 

In  the  provision  of  the  judiciary  act,  re- 
lating to  jurisdiction  of  Circuit  Courts,  the 
words  "residence,"  "resident"  and  "inhabi- 
tant" are  used  synonymously.  Bogue  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  193  Fed.  728,  733. 

As  residence  of  ladivldital 

Under  Election  Law  (Acts  29th  Leg.  1905, 
p.  521,  c.  11)  §  4,  making  the  residence  of  a 
single  man  where  he  usually  sleeps  at  night, 
and  that  of  a  married  man  where  his  wife  re- 
sides, if  he  be  not  permanently  separated 
from  her,  one's  residence  must  be  determined 
by  actual  facts,  and  where  the  testimony 
showed  that  a  voter  lived  with  his  "family" 
in  a  certain  town,  and  that,  though  he  owned 
a  ranch  which  he  considered  his  home,  he 
had  not  lived  on  it  since  moving  to  the  to^vn, 
his  "residence"  was  in  such  town,  whether 
his  wife  was  living  or  not.  Savage  v.  Umph- 
ries  (Tex.)  118  S.  W.  893,  905. 

In  attempting  to  define  the  term  "resi- 
dence," as  used  in  election  laws  generally, 
the  courts  and  text- writers  have  encountered 
great  difficult}%  and  it  may  be  said  that  there 
is  not  any  definition  which  has  been  formu- 
lated that  applies  to  the  facts  of  every  case. 
From  the  decided  cases  certain  rules  may  be 
gathered  which  are  intended  to  aid  in  apply- 
ing the  facts  to  a  particular  case,  but  it  Is  as 
easy  to  understand  the  meaning  of  some  of 
the  terms  used  in  the  rules  for  determining 
the  meaning  of  "residence."  Every  case 
must  stand  upon  its  own  facts,  and  a  deci- 


sion In  any  event  must,  of  necessity,  be  the 
result  of  a  more  or  less  arbitrary  application 
of  the  rules  of  law  to  the  facts  presented. 
Rev.  Codes  Mont.  {  481,  rule  8,  providing 
that  the  place  where  a  man's  family  resides 
is  presumptively  his  place  of  residence,  is  a 
rule  of  evidence;  and  proof  that  the  family 
of  a  man  who  came  to  Montana  from  a  sister 
state  remained  in  the  other  state  is  prima 
facie  evidence  against  the  man's  right  to  vote 
in  Montana.  Carwlle  v.  Jones,  101  Pac.  153, 
158,  38  Mont.  590. 

As  affected  by  Intention 

To  establish  a  "residence,**  act  and  intent 
must  combine ;  the.  act  of  occupying  and  liv- 
ing on  the  claim,  and  Intent  to  make  the  place 
a  home,  to  exclusion  of  a  home  elsewhere. 
Whaley  v.  Northern  Pac.  R.  Co.,  167  Fed.  064, 
670. 

"Residence"  is  a  matter  determined  by 
the  intention  of  a  party.  However,  one  al- 
ready having  a  fixed  residence  or  place  of 
abode  cannot  change  it  by  intention  alone,  but 
must  accompany  such  intention  by  an  actual 
removal.  Carter  v.  Sommermeyer,  27  W^is. 
065,  666. 

"Residence."  for  the  purpose  of  a  settle- 
ment of  a  pauper,  includes  more  than  mere 
presence.  There  must  be  a  settled  intention 
on  the  pauper's  part  of  choosing  the  place  as 
a  home.  Inhabitants  of  Whately  v.  Inhabi-- 
tants  of  Hatfield,  82  N.  E.  48,  40,  196  Mas.s. 
3a3. 

The  idea  of  "residence"  is  compounded 
of  fact  and  intention.  To  effect  a  change 
of  residence,  there  must  be  an  actual  removal 
to  another  habitation,  and  there  must  be  an 
intention  of  remaining  there.  Whenever  It  is 
proposed  to  establish  a  change  of  residence, 
it  is  Incumbent  on  the  party  to  establish  by 
proof,  first,  au  actual  removal  to  another  hab- 
itation, and,  second,  that  he  has  an  intention 
of  remaining  there.  As  bearing  on  the  ques- 
tion of  proof,  it  has  been  held  that  to  estab- 
lish a  change  of  residence  it  must  at  least 
he  made  to  api)ear  that  the  former  residence 
Ims  been  abandoned,  or  that  the  family  has 
become  settled  in  the  new  residence  and  made 
It  the  center  of  the  family  afl'airs.  Pope  v. 
Williams,  56  Atl.  543.  545,  98  Md.  59,  66  Lr.  R. 
A.  308,  10;{  Am.  St.  Kep.  379  (quoting  Thomas 
v.  Warner,  34  Atl.  SHI,  m  Md.  20). 

As  liATinK  permanent  abode 

"Residence"  as  nsed  in  tax  laws  means  a 
permanent  abode  of  the  taxpayer  as  distin- 
guished Troni  a  temixu'ary  sojourn.  Brook- 
over  V.  Kase,  83  N.  K.  524,  625,  41  Ind.  Apf>. 
102. 

An  actual  bona  fide  resident  within  the 
divorce  statute  is  one  who  is  in  the  state  1v> 
reside  permanently,  and  who  at  least  for  the 
time  being  entertains  no  idea  of  seeking  a 
permanent  home  eisewliere.  Andrade  v.  An*'^ 
drade,  128 1'ac.  813,  815, 14  Ariz.  379. 
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The  statutory  term  ^'resident"  0|^t  "resi- 
dence," as  used  in  divorce  statutes,  contem- 
plate, as  we  think,  an  actual  residence  with 
substantially  the  same  attributes  as  are  in- 
tended when  the  term  "domicile",  ia  used. 
They,  do  not  mean  the  place  where  the  de- 
fendant in  fact  resides  for  the  time  being. 
They  mean  a  residence  of  a  permanent  and 
fixed  character;  a  domicile.  Humphrey  v. 
Humphrey,  91  S.  W.  405,  115  Mo.  App.  3C1 
(quoting  and  adopting  definition  in  Hamill  v. 
Talbott,  81  Mo.  App.  loc.  cit.  215). 

A  person  cannot  be  a  resident  of  two 
states  at  the  same  time,  since  residence  is  the 
act  of  residing  or  dwelling  in  a  place  for 
some  continuance  of  time;  the  act  or  state  of 
being  seated  or  settled  in  a  place.  The  term 
''renidenoe"  is  flexible  in  its  meaning,  and 
may  be  given  a  restricted  or  enlarged  mean- 
ing according  to  the  connection  in  which  it 
is  used.  It  involves,  however,  the  idea  of 
permanency  and  fixed  intention  to  remain,  so 
that  an  allegation  of  residence  in  one  state 
implies  nonresidence  in  another.  Har<)ing  v. 
Standard  Oil  Co..  182  Fed.  421,  425, 

Under  Rev.  St.  1890,  {  4160,  establishing 
•^residence"  where  one*8  family  permanently 
reside,  the  element  of  permanency  is  essen- 
tial; but  it  does  not  require  that  residence 
never  be  changed,  but  only  that  there  be  no 
present  intent  to  change.  McDowell  V.  Fried- 
man Bros.  Shoe  Co.,  115  S.  W.  1028, 1031,  135 
Mo.  App.  276. 

"Residence  indicates  pennatiftucy  of  oc- 
cupation, as  distinguished  trom  temporary  oc- 
cupation, but  does  not  include  so  much  as 
•domicile,'  whfch  requires  an  intention  con- 
tinued with  residence.  'Residence'  has  been 
defined  to  be  a  place  where  a  person's  habita- 
tion is  fixed,  without  any  present  intention 
of  removing  therefrom.  It  is  lost  by  leaving 
the  place  where  one  had  acquired  a"  perriia- 
nent  home  and  removing  to  atiother  place  ani- 
mo  non  revertcndi,  and  is  gained,  by  remain- 
ing in  such  new  plafe  animo  manendi."  Resi- 
dence within  the  district,  to  give  the  court 
jurisdiction  of  proceedings  In  bankruptcy, 
must  be  bona  fide,  and  the  removal  of  a  per- 
son from  one  district  to  another,  for  the  cx- 
pres.s  purpose  of  filing  a  petition  in  bankrupt- 
cy therein,  and  with  the  Intent  of  lea>iug  the 
district  as  soon  as  he  obtained  a  discharge, 
does  not  make  him  a  resident,  so  as  to  confer 
jurisdiction  on  the  court.  In  re  Garneau,  127 
Fed.  677,  678,  62  C.  C.  A.  403. 

In  determining  a  voter  s  residence  within 
General  KlecUon  Law,  §  66,  providing  that  a 
permanent  abode  is  necessary  to  constitute 
a  ^'residence,"  the  rules  are  reasonably  well 
settled  that  a  man  must  have  a  residence  or 
domicile  somewhere,  which  when  once  gained 
remains  until  a  new  one  is  acquired,  and  that 
a  man  can  have  but  one  domicile  at  a  time. 
Welch  V.  Shumway,  83  N.  E.  549,  558,  559,  232 
111.54. 


One's  "residence,"  within  the  proviso  to 
Revisal  1905,  {  424,  that  an  action  against  a 
railroad  shaU  be  tried  in  one  of  pertain  coun- 
ties, including  that  in  which  plaintiff  "resid- 
ed" when  the  cause  of  action  arose,  includes 
the  idea  of  permanency;  so  that  piaintlfl 
having  prievlously  resided  in  W.  county  till 
he  went  to  live  in  R.  county,  when  employed 
as  a  car  repairer  by  defendant  under  a  con- 
tract teruUnable  at  the  will  of  either  party, 
where  he  lived  two  months  till  injured,  and 
having  never  Intended  to  change  his  residence 
from  W.  county,  he  retained  his  residence  In 
the  latter  county.  Watson  v.  North  Carolina 
R.  Co.,  67  S.  E.  502,  503,  152  N.  0.  215. 

At  entire  lioiue 

An  assault  committed  on  the  gallery  of  a 
private  "residence"  Is  within  the' statute  mak- 
ing It  an  aggravated  assault  when  the  party 
making  the  assault  and  battery  goes  Into  a 
private  "residence,"  as  the  word  "residence," 
as  used  in  the  statute  defining  this  crime, 
means  the  entire  house.  Herd  v.  State,  99 
S.  W.  1119,  1121,  «0  Tex.  Or.  R.  600. 

As  legal  residenoe 

When  "residence"  Is  spoken  of  in  connec- 
tion with  the  right  of  a  person  to  vote,  legal 
residence  is  meant  Huston  v.  Anderson,  78 
Pac.  626,  635, 145  Cal.  320. 

The  words  "residence"  and  "usual  place 
of  residence,"  as  employed  in  the  statutes,  are 
generally  synonymous;  hence  the  residence 
essential  to  confer  jurisdiction  Is  a  legal  one, 
equivalent  to  the  domicile  of  the  defendant. 
Ruby  V.  Pierce,  104  N,  W.  1142,  74  Neb.  754. 

In  suits  relating  to  taxation,  right  of  suf- 
frage, divorce,  limitations  of  actions^  eta,  the 
tenn  "residence"  is  used  In  the  sense  of  "le- 
gal" residence;,  that  Is,  the  plaoe  of  domicile 
or  permanent  abode,  as  dlatingulHhed  from 
the  place  of  temporary  residence.  Downs  v. 
Downs,  23  App.  D.  C.  381,  388. 

Teitftporeary  aliseaee 

Permanent  "residence"  Is  not  affected  by 
a  temporary  sojourn  in  another  place  for 
business  purposes.  Hislop  v.  Taaffe,  125  N. 
T.  Supp.  614,  615,  141  App.  Dlv.  40. 

The  term  "residence,"  as  used  in  Rev. 
Code  1899,  $  3605,  making  it  a  prerequisite  to 
the  claiming  of  homestead  rights,  is  con- 
strued not  to  mean  actual  and  continuous 
residence  on  the  homestead,  and  temporary 
absence  and  removal  therefrom  do  not  defeat 
the  right  thereto.  Smith  v.  Spafford,  112  N. 
W.  965,  967,  16  N.  D.  208. 

Laws  1901,  p.  294,  c,  125,  §  3,  providing 
for'  the  sale  and  lease  of  public  lands,  de- 
clares that,  if  any  purchaser  shall  fail  to  re- 
side on  and  improve  the  land  purcha.sed  by 
hlni,  he  shall  forfeit  the  land  and  all  pay- 
ments made  thereon,  and  the  same  shall  be 
sul>ject  to  resale  without  any  action  on  the 
I  part  of  the  Commissioner  of  the  General  Laud 
Oflice.    Held,  tlmt,  where  plaintiff  purchased 
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four  sections  of  school  land  under  a  statute 
requiring  three  years'  "residence"  thereon, 
but  during  the  thne  left  the  land  for  eight 
months,  during  which  she  attended  sdiool,  on- 
ly returning  to  the  land  on  one  occasion  for 
a  period  of  one  or  two  days,  she  thereby  for- 
feited the  land  so  purchased,  though  on  her 
final  return  from  school  she  again  took  up 
her  residence  on  the  home  section.  Andrus 
y,  Davis,  89  S.  W.  772,  773,  99  Tex.  303. 

Where  a  person  worked  a  farm;  keep- 
ing a  furnished  room  in  the  house  thereon, 
which  he  occupied  when  there,  and  claimed 
his  residence  there,  but  generally  and  contin- 
uously lodged  with  his  parents  in  another 
school  district  because  they  were  old  and 
helpless,  and  he  considered  it  his  duty  to 
stay  with  them  at  night,  returning  to  his 
farm  every  morning,  the  district  where  his 
fanu  was  situated  was  the  district  of  his 
"residence,"  within  Rev.  St  1899,  c.  149,  pro- 
viding that  all  personal  property  shall  be  as- 
sessed in  the  county  and  ^'district"  where 
the  owners  reside.  State  ex  rel.  Kelly  v. 
Shepperd,  117  S.  W.  1169,  1173.  218  Mo.  656, 
131  Am.  St.  Rep.  56& 

Temporary  presence 

Rev.  St.  Wyo.  1899,  {  3514,  providing  for 
substituted  service  of  summons  on  an  indi- 
vidual by  the  leaving  of  a  copy  at  his  usual 
place  of  "residence"  with  some  member  of 
the  family  over  14  years  of  age,  does  not  con- 
template a  mere  temporary  stopping  or  abid- 
ing place,  as  distinguished  from  a  regular  or 
fixed  and  permanent  residence,  and  hence 
does  not  authorize  such  substituted  service 
on  one  who  is  temporarily  within  the  state 
for  the  purpose  of  carrying  out  a  temporary 
employment  Honeycutt  v.  Nyquist,  Peter- 
son &  Co.,  74  Pac  90,  91,  12  Wyo.  183,  109 
Am.  St  Rep.  975. 

"Residence"  is  lost  by  leaving  the  place 
where  one  has  acquired  a  permanent  home 
and  removing  to  another  place  without  a 
present  intention  of  returning  "A  tempo- 
rary sojourn  within* a  state  for  pleasure  or 
business,  accompanied  by  an  Intention  to  re- 
turn to  the  state  of  one*s  former  Inhabitance, 
does  not  constitute  'residence.' "  In  re  Mul- 
ford,  75  N.  E.  345,  346,  217  111.  242,  1  L.  R.  A. 
(N.  S.)  341,  108  Am.  St  Rep.  249,  3  Ann.  Gas. 
986  (citing  Pells  v.  Snell,  23  N.  E.  117,  130 
111.  379). 

Under  St  1898,  {  12,  providing  that,  to 
entitle  a  person  to  vote  at  an  election,  he 
must  have  been  an  actual  resident  of  the 
state  for  a  year  and  of  the  election  district 
for  ten  days,  and  section  69,  subsecs.  2,  4, 
providing  that  a  person's  "residence"  is  his 
fixed  habitation,  from  which  he  has  no  pres- 
ent Intention  of  removing,  and  to  which, 
when  he  is  absent,  he  has  the  intention  of 
returning,  and  that  one  shall  not  gain  a  resi- 
dence by  coming  into  an  election  precinct  for 
temporary  purposes  only,  a  person  who 
moves  into  a  ward  a  short  time  before  an 


electioil,  to  stay  only  while  engaged  on  a  par- 
ticular job  of  work,  and  has  no  intention  of 
making  it  his  home,  is  not  a  qualified  voter 
in  the  ward.  State  ex  rel.  Hallam  v.  I^lly, 
114  N.  W.  447,  448,  134  Wis.  253,  15  Ann. 
Gas.  242. 

"Residence"  does  not  mean  one's  perma- 
nent place  of  abode,  where  he  intends  to  live 
all  of  his  days,  or  for  an  unlimited  time ;  nor 
does  it  mean  one's  residence  for  a  temporary 
purpose,  with  an  intention  of  returning  to 
his  former  residence  when  the  purpose  shaU 
have  been  accomplished,  but  means,  as  we 
understand  it,  one's  actual  home,  in  the  sense 
of  having  no  other  home,  whether  he  intends 
to  reside  there  permanently  or  for  a  definite 
01  indefinite  length  of  time.  "The  term  *res- 
Idence'  is  flexible  and  may  be  given  a  re- 
stricted or  enlarged  meaning,  considering  the 
connection  in  which  it  is  used.  It  involves, 
however,  some  idea  of  permanence  and  fixed 
intention  to  remain."  A  defendant  sued 
Jointly  with  another  in  a  state  court,  who 
testifies  tiiat  his  home  is  in  another  state 
where  he  had  property  to  which  he  expected 
to  return,  that  he  is  there  with  his  family 
for  temporary  purposes  of  his  employment 
and  for  an  indefinite  time,  does  not  become  a 
resident  of  the  state  and  district  of  suit  so 
as  to  prevent  his  removal  of  the  cause.  Wlll- 
ingham  v.  Swift  &  Co.,  165  Fed.  223,  224 
(quoting  and  adopting  definition  in  Shaeffer 
V.  Gilbert,  20  Atl.  434,  73  Md.  66,  and  citing 
and  adopting  Bicycle  Stepladder  Go.  v,  Gor- 
don, 57  Fed.  529). 

Residence  of  board 

Kurd's  Rev.  St  1009,  c.  93,  provides  for 
the  creation  of  miners'  examining  boards  in 
counties  where  mines  are  operated,  and  de- 
clares that  such  boards  shall  meet  monthly 
and  examine  under  oath  all  persons  residing 
in  the  county  In  which  the  boards  reside  who 
apply  for  certificates,  and  that  the  members 
of  the  boards  shall  be  actually  engaged  in 
mining  coal  in  the  county  for  which  they  are 
appointed.  Held,  that  the  "residence"  of  the 
board  referred  to  in  the  statute  meant  the 
place  for  which  the  members  of  the  board 
might  be  appointed,  and  that  the  statute 
should  be  so  construed  as  to  entitle  every 
miner,  whether  a  resident  or  nonresident  of 
the  state  or  of  the  county  where  he  makes 
his  application  for  examination,  who  has  had 
two  years'  actual  experience  in  coal  mining 
and  desires  to  engage  in  mining  ic  the  coun- 
ty where  he  applies  for  examination,  to  take 
the  examination  and  be  granted  a  certificate 
to  engage  in  coal  ntfnfng  in  Illinois,  and 
when  so  construed.  Is  not  unconstitutional  as 
providing  for  the  examination  of  miners  only 
that  reside  In  the  county  where  the  examin- 
ing board  is  appointed.  People  v.  Evans,  93  * 
N.  E.  388,  393.  247  111.  547. 

Residence  of  corporation 

Though  a  corporation  cannot  iu  strict  le- 
gal language,  be  said  to  reside  in  any  partlcu- 
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lar  county,  its  "reaideDce/'  for  tbe  purpose 
of  venue,  may  fairly  be  considered  as  being 
where  It  has  its  principal  office.  Starke  Ad- 
vertising Agency  v.  Adams,  64  Atl.  090,  991, 
74  N.  J.  Law,  143. 

B'or  the  purpose  of  determining  the  ven- 
ue of  an  action,  a  corporation  defendant's 
principal  place  of  business  is  its  place  of 
''residence."  Bloom  v.  Michigan  Salmon 
Min.  Co.,  104  Pac.  324,  325,  11  Gal.  App.  122. 

The  words  "residence"  and  "home**  are 
not,  as  ordinarily  used,  synonymous;  but 
when  used,  as  in  this  case,  with  reference  to 
a  corporation  and  its  general  office,  the  word 
"home"  is  the  equivalent  of  "residence."  The 
affidavit  herein  for  the  change. of  the  place 
of  trial  was  'sufficient  The  change  of  the 
place  of  trial  was  not  waived.  State  ex  rel. 
Ballord-Trimble  Lumber  Co.  v.  District  Court 
of  Clay  County,  130  N.  W.  135,  137,  120 
Minn.  99. 

The  "residence"  of  a  corporation,  under 
the  Tennessee  statutes,  is  the  county  where 
its  charter  is  registered  in  compliance  with 
the  statutes  providing  for  its  creation,  and 
it  is  the  place  where  the  governing  power  of 
the  corporation  resides  and  is  exercised,  and 
not  the  place  where  its  ordinary  business  is 
conducted.  Southern  Exp.  Co.  v.  Patterson, 
123  S.  W.  353,  359,  122  Tenn.  279  (citing  1 
Desty.  Tax'n,  p.  341). 

A  voluntary  corporation's  "residence" 
<so  far  as  it  has  one)  is  the  town  or  city 
where  its  business  is  principally  executed. 
The  place  of  a  steamboat  corporation's  resi- 
dence, within  P.  S.  1901,  c.  56,  f  12,  and 
Laws  1905,  p.  414,  c  25,  §  1»  providing  for  the 
taxation  of  vessels,  etc.,  at  the  owner's  place 
of  residence,  is  the  place  where  its  business 
is  principally  conducted,  and  not  the  place 
where  it  merely  maintains  an  office  and  holds 
stockholders'  meetings,  and  the  situs  of  the 
corporation's  business  is  not  changed  by  a 
declaration  in  its  articles  of  incorporation 
that  the  place  of  business  shall  be  a  place 
other  than  where  it  actually  conducts  its 
business.  Woodsum  Steamboat  Co.  v.  Town 
of  Sunapee,  69  Atl.  577,  74  N.  H.  495  (citing 
Kennett  v.  Woodworth-Mason  Co.,  39  AtL 
585,  68  N.  H.  432). 

In  Judiciary  Act  as  amended  and  cor- 
rected, providing  that  the  Circuit  Courts  of 
the  United  States  shall  have  original  cogni- 
zance of  suits  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states, 
but,  where  Jurisdiction  is  founded  only  on  di- 
versity of  citizenship,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either 
plaintiff  or  defendant,  and  declaring  (section  2) 
that  any  other  suit  of  which  the  Circuit  Courts 
of  the  United  States  are  given  Jurisdiction 
by  the  preceding  section  may  be  removed  to 
the  Circuit  Court  for  the  proper  district  by 
the  defendant  or  defendants  therein,  being 
nonresidents  of  that  state,  the  words  "resi- 
dence"  and   "inhabitant"  are  used  synony- 


mously*, and  hence,  where  railroads  incorpo- 
rated in  other  states  operated  a  part  of  their 
line  in  Iowa  and  were  served  there,  they  had 
a  "residence"  in  Iowa,  so  that,  other  Juris- 
dictional requisites  being  present,  nonresi- 
dents having  been  injured  in  Iowa  on  such 
railroads  could  have  sued  originally  in  the 
federal  courts  sitting  In  that  state,  and  there- 
fore suits  brought  by  them  In  the  state 
courts  were  subject  to  removal.  Bogue  v. 
Chicago,  B.  &  Q.  R.  Co.,  193  Fed.  728,  738. 


«i 


It  is  now  held  by  the  English  courts 
that  a  foreign  corporation,  by  establishing 
an  office  in  England  and  carrying  on  business 
there,  is  to  be  considered  as  a  resident  of 
England,  and  may  be  sued  in  its  courts.  Un- 
der the  system  prevailing  in  this  country, 
corporations  are  regarded  as  citizens  of  the 
state  in  which  they  are  created ;  but  in  oth- 
er states  are  regarded  as  foreign  corpora- 
tions, and  their  right  to  transact  business 
therein  Is  subject  to  such  conditions  and  re- 
strictions as  the  legislatures  of  those  states 
may  prescribe.  ♦  ♦  ♦  The  'residence'  of 
a  corporation  is  within  the  state  in  which  it 
is  created,  and,  so  long  as  it  confines  the  ex- 
ercise of  its  corporate  powers  within  that 
state,  it  Is  beyond  the  reach  of  the  process  of 
courts  of  other  states."  Jameson  v.  Slmonds 
Saw  Co.,  84  Pac.  289,  2  Cal.  App.  582. 

Under  Civ.  Code  Prac.  if  203,  732,  subd. 
32,  authorizing  an  attachment  of  corpoi^ate 
stock,  and  defining  the  words  "residence" 
and  "reside"  with  reference  to  a  corporation 
as  referring  to  Its  chief  office  or  place  of  busi- 
ness, the  court  in  a  suit  under  section  489  by 
a  plaintiff  in  execution  has  Jurisdiction  to 
subject  to  the  payment  of  the  Judgment  the 
debtor's  stock  in  a  foreign  corporation  having 
its  principal  office  in  the  state  where  its 
books  and  assets  are,  and  where  dividends  on 
the  stock  are  paid,  since  the  stock  has  a  situs 
in  the  state.  Bowman  v.  Breyfogle,  140  S. 
W.  694,  697,  145  Ky.  443. 

Under  Revisal  of  1905,  f  424,  providing 
for  the  trial  of  certain  actions  in  the  county 
where  a  party  resides,  and  section  422  mak- 
ing the  principal  place  of  business  of  a  do- 
mestic corporation  its  "residence,"  an  action 
is  properly  brought  by  such  corporation  in 
the  county,  where  it  is  required  to  hold  its 
directors'  and  stockholders'  meetings.  A  cor- 
I)oration  cannot  change  its  residence  or  its 
citizenship  and  can  have  its  legal  home  only 
at  the  place  where  it  is  located,  under  the 
authority  of  its  charter,  though  it  may  ^trans- 
act business  anywhere,  unless  prohibited  by 
ittf  charter  or  excluded  by  local. laws.  The 
residence  or  domicile  of  a  corporation  is  the 
place  where  the  governing  power  of  the  cor- 
poration is  exercised,  and  where  the  persons 
having  control  of  its  affairs  meet  in  council 
to  determine  what  the  corporate  policy  shall 
be,  and  not  where  the  labor,  called  forth  by 
the  measures  of  such  council,  is  performed. 
Garrett  &  Co.  v.  Bear,  56  S.  E.  470,  144  N.  C. 
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23  (dtlng  Welty,  Assessments,  p.  106;  Grun- 
dy County  V.  Tennessee  Coal,  Iron  &  R.  Co., 
29  S.  W.  lie,  94  Tenn.  309). 

Comp.  Laws  1897,  {  3834,  makes  corpo- 
rate property  taxable  where  its  office  is  lo- 
cated in  its  articles  of  incorporation,  provid- 
ed its  business  is  actually  transacted  at  said 
office;  but,  if  it  shall  establish  its  principal 
office  in  any  other  place  than  the  place  nam- 
ed in  its  articles  of  incorporation,  then  the 
place  where  it  transacts  its  principal  busi- 
ness shall  be  deemed  its  "residence"  for  the 
purpose  of  taxation.  Held  that,  where  the 
only  business  of  a  navigation  company  trans- 
acted at  the  place  named  in  the  articles  of  in- 
corporation as  its  office  is  the  annual  meeting 
of  stockholders,  the  "residence"  of  the  cor- 
poration for  the  purpose  of  taxation  Is  the 
place  where  the  principal  business  is  conduct- 
ed, such  as  receiving  and  disbursing  the 
funds  of  the  corporation.  Teagan  Transp. 
Co.  V.  Board  of  Assessors  of  City  of  Detroit, 
102  N.  W.  273,  274,  139  Mifh.  1,  69  Jj.  R.  A. 
431,  111  Am.  St.  Rep.  391. 

BESrOEN CE  ABDBES8 

There  is  a  distinction  between  residence 
address,  as  used  in  the  local  option  law,  pro- 
viding that  the  petition  for  a  local  option 
election  shall  contain  the  residence  address 
of  each  signer  and  post  office  address,  a  post 
office  address  being  the  place  one  receives 
his  mail,  while  a  residence  address  Is  where 
one  resides,  and  hence  a  petition  cannot  be 
held  defective  for  lack  of  post  office  ad- 
dresses. People  ex  rel.  Arfman  v.  Newell, 
113  Pac.  643,  645,  49  Colo.  349. 


A  street  on  either  side  of  which  vrere 
homes,  all  comfortable  and  many  spacious 
and  elegant,  of  well  to  do  people,  which  had 
been  selected  for  homes  by  this  class  of  resi- 
dents because  of  its  quietude  and  repose,  was 
what  Is  termed  "residence  street."  Hoist  v. 
Savannah  Electric  Co.,  131  Fed.  931,  935. 

RESIBENT 

See  Actual  Residence — Actual  Resident; 
Bona  Fide  Resident;  Nonresident — 
Nonresidence. 

The  word  "resident"  is  ordinarily  used 
to  indicate  a  person  with  a  fixed  domicile  or 
legal  residence.  Bechtel  v.  Bechtel,  112  N. 
W.  883,  884, 101  Minn.  511,  12  L.  R.  A.  (N.  S.) 
1100. 

One  may  be  a  nonresident  of  the  state 
and  also  a  fugitive  from  Justice  or  a  fugitive 
from  justice  and  still  a  "resident"  of  the 
state.  Bute  v.  iMiUer,  S7  S.  W.  484,  486,  188 
Mo.  870. 

An  owner  residing  outside  a  city,  who 
moves  to  the  city  intending  to  remain  there 
and  become  a  citizen,  immediately  becomes  a 
"resident"    qualified    to   sign    such   protest. 


Shaw  r.  Goben,  151  S.  W.  209,  210,  167  Mo. 
App.  125. 

Under  the  express  provisions  of  Code,  § 
4014,  the  statutory  exemptions  provided  are 
only  for  "residents"  of  the  state,  though  a 
debtor  claiming  an  exemption  Is  not  required 
to  show  residence  for  any  particular  time ;  it 
being  suftlcleut  if  he  has  actually  come  with- 
in the  state  with  the  intention  of  remaining. 
Union  County  Inv.  Co.  v.  Messix,  132  N.  W. 
823,  826,  152  Iowa,  412. 

Where  two  or  more  court  districts  are 
formed  out  of  one  county,  a  clerk  residing  In 
the  county  can  perform  the  duties  of  clerk 
of  both  courts,  he  being  considered  a  "resi- 
dent" of  both  districts  within  Const,  art.  16, 
§  14,  which  requires  district  clerks  to  re^de 
in  their  respective  bailiwicks  and  keep  their 
offices  therein.  Kruegel  v.  Daniels,  109  S.  W. 
1108,  1109,  50  Tex.  Civ.  App.  215. 

A  wife,  who  lived  In  a  particular  city 
with  her  husband  during  their  cohabitation, 
and  who,  when  abandoned,  went  to  another 
state  solely  to  make  a  living,  acquiring  no 
domicile  there,  and  regarding  such  city  as  her 
home,  was  a  "resident"  of  such  dty  within 
Ky.  St  1909,  {  2120,  requiring  one  year's  con- 
tinuous residence  next  before  suit  for  divorce. 
Cummlngs  v.  Cummlngs,  117  S.  W.  289,  133 
Ky.  1. 

The  term  "resident,"  as  used  in  the  law 
of  New  York  regulating  divorce,  is  synony- 
mous with  "domiciled  person."  Thus,  where 
one  purchased  a  farm  in  Vermont  and  lived 
there  with  his  family  for  five  years,  voted 
and  held  office  there,  qualification  for  which 
required  a  year's  actual  residence,  he  was  a 
'^resident"  of  Vermont,  though  he  worked  in 
New  York  and  spent  a  portion  of  his  time 
there.  Hammond  v.  Hammond,  93  N.  Y. 
Supp.  1,  6,  103  App.  Dlv.  487. 

The  term  "resident"  or  "residence,"  as 
applied  to  the  complainant  in  bastardy  pro- 
ceedings, is  not  used  in  the  sense  in  which  It 
is  employed  In  the  Civil  Code,  but  applies 
as  well  to  the  county  In  which  the  mother 
of  the  child  may  actually  reside,  and  which 
is  liable  to  be  charged  with  its  support,  al- 
though she  may  In  elfect  have  a  home  in  an- 
other county  or  state.  While  the  proceedings 
may  be  brought  iu  the  county  where  the 
mother  has  a  legal  settlement,  it  may  also 
be  brought  and  prosecuted  to  judgment  in 
the  county  of  her  actual  residence.  Jessen 
V.  Donahue,  96  N.  W.  639,  640,  4  Neb.  (Cnof.) 
838  (citing  dark  v.  Carey,  60  N.  W.  78,  41 
Neb.  780). 

Consolidated  School  Law,  Laws  1894,  p. 
1225,  c.  550,  tit.  7,  §  30,  provides  that  the  com- 
mon schools  shall  be  free  to  all  persons  of 
certain  age,  "residing  in  the  district."  Held 
that,  where  an  orphan  child  had  been  placed 
by  a  so(?iety  in  the  home  of  a  resident  of  a 
school  district  under  an  arrangement  where- 
by the  society  paid  for  his  board  and  cloth- 
ing, he  was  entitled  to  school  privileges  as  a 
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^'resident/*  though  there  was  no  arraugement 
as  to  the  term  of  his  abode  In  the  district; 
the  weli-recognlzed  policy  of  the  state  relat- 
ing  to  education,  as  expressed  in  Const,  art 
d,  i  1,  School  Law,  tit.  7,  i§  11,  69,  60,  and 
Compulsory  Education  Law,  Ijiwb  1894,  pp. 
1682,  1687,  c.  671,  |§  2,  13,  making  it  obvious 
that  it  was  not  the  legislative  intent  to  em- 
ploy the  word  ''residence,"  as  used  In  the 
school  law,  in  the  narrow  sense  of  "domicile." 
People  ex  rel.  Brooklyn  ChlUlrens'  Aid  Soc. 
V.  Ilendrlckson,  104  N.  Y.  Supp.  122,  54  Misc, 
Rep.  337. 

The  divorce  and  annulment  act  of  1907 
pro^'ides  that  a  decree  of  nullity  may  be  ren- 
dered at  the  suit  of  the  husband,  when  he 
was  under  18  at  the  time  of  the  marriage,  un- 
less such  marriage  be  confirmed  by  him 
after  arriving  at  such  age.  The  act  further 
provides,  ''for  purposes  of  auuulment  of  mar- 
riage, jurisdiction  may  be  acquired  by  person- 
al service  of  process  upon  the  defendant 
within  the  state  when  either  party  is  a  bona 
fide  resident  of  the  state,  at  the  time  of  the 
commencement  of  the  action.*'*  Petitionel* 
and  defeiidant  resided  with  their  respective 
parents,  who  were  domiciled  in  Philadelphia, 
Pa.,  and  came  to  New  Jersey  and  were  «mr- 
ried,  returning  at  once  to  the  homes  of  their 
parents  in  Philadelphia.  When  the  marriage 
was  disclosed  a  week  later,  the  petitioner's 
parents  would  not  permit  him  to  receive  de- 
fendant as  his  wife,  and  on  March  9,  1910, 
sent  him  Into  the  state  to  board,  with  rela- 
tives ;  his  earnings  and  some  assistance  from 
his  father  going  to  pay  his  board.  Uls  peti- 
tion was  filed  March  26, 1910.  Held,  that  the 
term  "resident,'*  as  used  in  the  act,  Included 
not  only  the  factum  of  residence,  but  also 
the  animus  manendi,  the  residence  required 
by  the  statute  being  equivalent  to  domicile; 
and  that  petitioner  was  not  a  "bona  fide  reni- 
dent**  of  this  state,  and  hence  that  the  court 
had  no  jurisdiction.  Hess  v.  Kimble,  81  Atl. 
363,  364,  79  N.  J.  Kq.  454. 

Absence  or  rexnoTal  as  affecting 

Within  Const,  art.  10,  §  1,  J?rant1ng  ex- 
emptions only  to  residents  of  the  state,  one 
who,  on  being  sentenced  for  one  crime  and 
indicted  for  another,  fled  the  state,  presum- 
ably with  no  Intention  to  return,  is--not  such 
a  *'resldent,**  though  his  family  continue  to 
reside  in  the  state,  and  his  domicile  may  be 
there.  Cromer  v.  Self,  62  S.  E.  885,  886,  149 
X.  C.  164, 128  Am.  St.  Uep.  65S, 

Where  a  debtor  sold  all  his  nonexempt 
property*,  and  started  for  another  state  with 
the  intent  of  establishing  a  residence  and 
while  on  his  way  and  within  the  state,  an  at- 
tachment was  levied  on  his  liorse,  he  was  still 
a  *'residept"  of  the  state  within  tiie  exemp- 
tion law,  and  entitled  to  claim  exemption. 
Grimestad  v.  Lofgren,  117  N.  W.  515,  517, 105 
Mhm.  286,  17  L.  R.  A.  (N.  S.)  990,  127  Am. 
St  Bep.  ^566. 

Shannon's  Code,  §  4203,  provides  that  a 
divorce  may  he  granted  where  the  petitkmer^ 


has  resided  in  the!  state  for  two  years  n^t 
preceding  the  filing  of  the  petition.  A  man 
was  bom  in  Tennessee,  and  resided  there  un- 
til he  was  appointed  to  a  position  in  a  gov- 
ernmental department  at  Washingtcm,  D.  C, 
to  which  place  he  moved  with  his  family,  and 
where  he  kept  house  for  22  years,  only  re- 
turning to  the  state  of  Tennessee  on  three 
occaslon.s,  when  he  voted  there;  and  during 
such  xjetiod  he  paid  a  poll  tax  in  Tennessee 
for  some  years.  Ue  testified  that  it  had  been 
his  intention  to  return  in  the  event  that  he 
should  lose  his  position.  His  position  was 
under  the  civil  service  law,  but  the  tenure 
of  it  ^aa  such  that  he  might  be  discharged. 
Held,  that  he  was  not  a  "resident**  of  Ten- 
nessee, so  as  to  entitle  him  to  maintain  in  a 
bill  for  divorce.  Sparks  v.  Sparks,  88  S.  W. 
173,  174,  114  Tenn.  666. 

As  citisen 

I 

A  complaint  stating  that  plaintiff  is  a 
"resident"  of  a  specified  state  is  Insufficient 
to  show  that  he  is  a  citizen  of  that  state 
as  affecting  the  question  of  jurisdiction  of  a 
federal  court.  Gaugler  v:  Chicago,  M.  &  P. 
S.  Ry.  Co.,  197  Fed.  79.  81. 

An  averment  in  a  complaint  that  plain- 
tiff is  "a  resident  of  the  state  of  Delaware'" 
must  be  intended 'to  mean  as  averring  that 
the  plain  tiff  is  a  citizen  of  that  state.  Sun 
Printing  &  Pub..Ass'n  v.  Edwards,  24  Sup. 
Ct  606,  G98,  194  U.  S.  377,  48  L.  Ed.  .1027 
(citing  Jones  v.  Andrews,  77  U.  S.  [10  Wall.] 
331,  19  L.  Ed.  935;  United  States  Express 
Co.  V.  Kountze  Bros.,  75  U.  S.  L8  Wall.]  342, 
19  L.  Ed.  457). 

An  averment  in  a  pleading  that  plaintiff 
is  a  "resident**  of  a  particular  state  is  not 
equivalent  to  one  that  he  is  a  citizen  of  that 
state,  and  is  insufficient  to  give  -a  federal 
court  jurisdiction,  where  that  Is  dependent  on 
diversity  of  citizenship.  Board  of  Trustees 
of  Mohican  Tp.,  Ashland  County,  Ohio,  v. 
Johnson,  103  Fed.  524,  66  C.  C.  A.  502. 

Under  Loc.  Acta  1898^99,  p.  1444,  pro- 
viding that  a  resident  of  the  county  shall  be 
qualified  as  a  ;luror,  one  who  resided  in  the 
county  but  who  paid  his  poll  tax  and  voted 
in  another  county,  was  qualified,  since  the 
ract  did  not  require  the  juror  to  be  a  house- 
holder or  a  freeholder;  it  not  biping  neces- 
sary to  become  a  resident  of  another  locality 
that  the  party  should  change  his  dttKenship 
or  his  domicile.  Huckabee  v.  State,  53  South. 
251,  252,  168  Ala.  27  (citing  7  Words  and 
Phrases,  p.  6151). 

Under  Pol.  Code,  i  51,  defining  citizens 
as  i)ersons  bom  In  the  state  and  residing 
within  it,  and  all  persons  bom  out  of  the 
state  who  are  citizens  of  the  United  States 
and  residing  within  the  state,  one  suing  to 
restrain  an  illegal  payment  of  county  funds, 
who  describes  himself  as  a  ''resident*'  at  the 
county,  does  not  show  that  he  is  entitled  to 
sue,  within  Code  Civ.  Proc.  i  526a,  authoriz- 
ing actions  to  restrain  •  illegal  expenditures 
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of  public  f  ands;  by  a  "dticen  resident"  there- 
in; the  words  "resident"  and  "citizen"  not 
being  synonymous.  Thomas  v.  Joplin,  112 
Pac.  72»,  730,  14  Cal.  App.  662. ' 

The  words  '^inhabitant,"  "citizen,"  and 
"resident"  mean  substantially  the  same  thing, 
and  one  is  an  *  inhabitant,"  "resident,"  or 
"citizen"  of  the  place  where  he  has  his  dom- 
icile or  home.  A  man's  residence  is  his  home 
or  habitation,  where  that  residence  is  fixed, 
and  at  a  particular  place,  and  he  does  not 
entertain  a  present  intention  of  removing 
therefrom.  To  constitute  a  domicile  but  two 
elements  are  necessary:  The  act  and  the  in- 
tention. Stevens  v.  Larwill,  84  S.  W.  113, 
118,  110  Mo.  App.  140  (citing  State  ex  reL 
Lowe/  V.  Banta,  71  Mo.  App.  32;  Greene  v. 
Beckwlth,  88  Mo.  384 ;  Johnson  v.  Smith,  43 
Mo.  499 ;  Tiller  y.  Abemathy ,  37  Mo.  196). 

la  ref  erenoe  to  oorporatioii 

A  corporation  is  a  "resident"  of  the  lo- 
cality where  its  principal  office  is  situated. 
People  v.  Mai-ens,  116  N.  Y.  Supp.  189,  192, 
62  Misc.  Rep.  317. 

A  domestic  corporation,  having  its  princi- 
pal officii  and  place  of  business  in  a  county, 
is  a  "resident"  of  the  county,  within  the  stat- 
utes defiulng  the  place  of  trial.  Finch  School 
V.  Finch,  129  N.  Y.  Supp.  1, 144  App.  Div.  687. 

A  corporation  is  "resident,"  irrespective 
of  its  domicile,  when  it  does  business  in  a 
state,  and  its  officers  reside  there,  upon  whom 
process  may  be  served  at  their  homes.  Con- 
versely a  corporation,  no  matter  where  in- 
corporated, which  does  not  do  business  in  the 
state  and  does  not  have  officers  residing  there 
upon  whom  process  may  be  served,  is  nonresi- 
dent. Brand  v.  Auto  Service  Ca,  67  Atl.  19, 
20,  75  N.  J.  Law,  230. 

A  foreign  corporation,  being  a  nonresi- 
dent in  fact,  becomes,  for  the  purpose  of  con- 
ferring Jurisdiction,  by  fiction  of  law  a  "resi- 
dent" of  the  city.  If  it  has  a  place  therein 
for  the  regular  transaction  of  business. 
Goldzler  v.  Central  R.  Co.  of  New  Jersey,  88 
N.  Y.  Supp.  214,  215,  43  Misc.  Rep.  667. 

Within  the  meaning  of  a  statute  which 
makes  the  improvement  of  a  street  depend 
upon  the  action  of  such  of  the  owners  of  the 
abutting  property  as  are  residents  of  the  city, 
a  railroad  corporation  is  not  to  be  deemed  a 
"resident"  of  any  other  city  than  that  in 
which  its  chief  offices  and  principal  place  of 
business  are  located.  Kim  merle  v.  City  of 
Topeka,  128  Pac.  367,  368,  88  Kan.  370,  43 
Ll  R.  a.  (N.  S.)  272. 

A  corporation  organized  under  the  laws 
of  a  state  cannot  be  a  "resident"  of  another 
state,  within  the  meaning  of  Bankr.  Act  Jniy 
1, 1898,  c.  541,  §  2,  cL  1,  30  Stat  545,  so  as  to 
confer  Jurisdicticm  on  a  court  of  bankruptcy 
in  the  latter  state  of  proceedings  against  it. 
In  re  Mathews  Consolidated  Slate  Co.,  144 
Fed.   72i,  728,  729. 


A  railway  company,  though  suable  in 
the  superior  court  of  a  city  because  its  road 
passes  through  the  city,  is  not  a  "resident" 
in  such  sense  as  to  preclude  it  from  exercis- 
ing the  right  of  a  change  of  v^iue  to  the  dis- 
trict court,  given  by  Code  Supp.  1907,  |  261, 
to  a  defendant  who  is  not  a  "resident  of  the 
city."  Wlar  v.  Wabash  R.  Co..  130  N.  W. 
794,  796,  151  Iowa,  121. 

Railroad  corporations  chartered  by  other 
states,  but  owning  and  operating  railroads 
in  this  state,  have  the  status  of  "residents" 
of  this  state,  although  they  are  not  citizens 
of  it,  within  the  meaning  of  clause  1  of  sec- 
tion 2  of  article  3  and  clause  1  of  section  2 
of  article  4  of  the  Constitution  of  the  United 
States,  nor  domiciled  in  this  state  in  the 
technical  sense  of  that  term.  Baltimore  & 
O.  R.  Co.  V.  Allen,  52  S.  B.  465,  472,  58  W.  Va. 
388,  3  L.  R.  A.  (N.  S.)  608,  112  Am.  St.  Rep. 
975  (criticising  Railroad  Co.  v.  Rogers,  44 
S.  B.  300,  52  W.  Va.  450,  62  L.  R.  A.  178)- 

Within  the  meaning  of  the  provisions  of 
Judiciary  Act  March  3,  1875,  c.  137,  S  1,  as 
amended,  that  "where  the  Jurisdiction  is 
founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  suit  shall 
be  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defendant," 
a  railroad  or  other  corporation  of  a  state  is 
a  "resident"  only  of  the  state  by  which  it 
is  incorporated,  and  under  section  2,  which 
authorizes  the  removal  only  of  suits  "of  whi<di 
the  Circuit  Courts  of  the  United  States  are 
given  original  Jurisdiction  by  the  preceding 
section,"  an  action  brought  in  a  state  court  by 
a  citizen  of  another  state  against  a  railroad 
company  incorporated  In  a  third  state  is  one 
of  which  the  federal  court  in  that  district  is 
not  "given  original  Jurisdiction,"  and  cannot 
be  removed  thereto  by  the  defendant  on  the 
ground  of  diversity  of  citizenship,  although 
it  may  have  a  line  and  places  of  business* 
within  the  district  and  officers  or  agents  on 
whom  valid  service  may  be  made  under  the 
state  law.  Stone  v.  Chicago,  B.  &  Q.  R.  Co.» 
195  Fed.  832-840. 

The  term  "resident,"  contemplated  by 
Code  Civ.  Proc.  §  340,  which  defines  the  Juris- 
diction "of  county  courts  and  provides  that 
such  Jurisdiction  extends  to  an  action  where 
the  defendant,  at  the  time  of  Its  commence- 
ment, is  a  resident  of  the  county,  and  by 
Const,  art.  6,  |  14,  which  declares  that  the 
Jurisdiction  of  county  courts  shall  not  be  ex- 
tended to  an  action  in  which  any  person,  not 
a  resident  of  the  county,  is  a  defendant,  may 
include  a  "domestic  corporation,"  within 
Code  Civ.  Proc.  §  341,  which  provides  that, 
in  determining  the  Jurindictiou  of  a  county 
court,  a  domestic  corporation  is  to  be  deemed 
a  resident  of  the  county  in  which  its  principal 
place  of  business  is  located,  and  under  sec- 
tion 431,  which  provides  for  personal  service 
of  summons  on  a  domestic  corporation  by  de- 
livering a   copy   thereof,  if   the  action   is 
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against  tbe  dty  of  New  York  to  the  mayor, 
comptroller,  or  counsel  to  the  corporation, 
New  York  City  Is  such  a  "domestic  corpora- 
tion" and  Is  therefore  a  resident  of  the  bor- 
ough of  Manhattan  and  may  not  be  sued  in 
the  county  court  of  another  county.  Malsch 
V.  City  of  New  York,  111  N.  Y.  Supp.  645.  647, 
127  App.  Dlv.  424;  86  N.  E.  468,  103  N.  Y, 
460. 

Rer.  St  1899,  $  1026,  provides  that,  If 
any  foreign  corporation  shall  fall  to  comply 
with  the  provisions  of  the  statute,  it  shall 
not  maintain  any  action  In  the  state  on  any 
demand,  provided  that  the  statute  does  not 
apply  to  corporations  which  are  entirely  non- 
resident A  foreign  corporation  having  its 
principal  office  in  another  state,  and  engaged 
In  manufacturing  vehicles,  delivered  vehicles 
to  defendant  under  an  agreement  whereby 
the  corporation  retained  the  title,  and  de- 
fendant  was  to  sell  them  at  retail  in  his  own 
name,  making  payment  for  any  vehicle  that 
he  sold  at  a  certain  price,  he  having  the 
right  to  retain  any  excess,  and  defendant 
agreed  to  Insure'  the  vehicles  at  his  expense. 
Thereafter  the  corporation  decided  to  trans- 
fer the  vehicles  to  another  dealer,  but  de- 
fendant retained  a  few  that  needed  repair, 
agreeing  to  repair  them  at  plaintiff's  expense 
and  sell  under  the  terms  of  the  prior  agree- 
ment and  to  insure  them.  Subsequently  the 
vehicles  were  destroyed  by  fire,  and  plaintiff 
sued  to  recover  the  value  of  the  vehicles. 
Held  that,  at  the  time  of  the  contract  in  con- 
troversy, the  corporation  was  conducting  a 
fixed  business,  and  had  become  a  "resident 
foreign  corporation,"  and,  as  such,  not  hav- 
ing compiled  with  the  statutes,  could  not  re- 
cover on  the  contract  Wllson-Mollne  Buggy 
Co.  V.  Priebe,  100  S.  W.  558,  559, 123  Mo.  App. 
521. 

A  oorporiition  organized  under  the  laws 
of  any  one  of  the  United  States  is  in  contem- 
plation of  law  a  "citizen"  and  "resident"  of 
the  state  in  which  it  is  incorporated.  Act 
March  3,  1887,  c.  373,  24  Stat  552,  as  correct- 
ed and  amended  by  Act  Aug.  13,  1888,  c.  866, 
25  Stat  433,  provides  for  the  removal  of 
causes  in  which  there  shall  be  controversy 
between  citizens  of  tbe  state  and  foreign 
states,  citizens,  or  subjects,  and  .section  2 
declares  that  all  such  suits  may  be  removed 
to  the  Circuit  Court  of  the  United  States  for 
the  proper  district  by  the  defendant  or  de- 
fendants therein  being  "nonresidents"  of  that 
state.  Held  that,  where  defendant  was  an 
alien  insurance  corporation,  it  was  a  nonresi- 
dent of  California  within  such  act,  though  It 
had  a  branch  office  within  the  state  for  the 
transaction  of  business.  Baumgarten  v.  Al- 
Uance  Assur.  Co.,  153  Fed.  301,  302,  303,  304 
(citing  Shaw  v.  Quincy  Mining  Co.,  12  Sup. 
Ct  935.  145  U.  S.  444,  36  L.  Ed.  768 ;  Miller 
V.  Eastern  Oregon  Gold  Mining  Co.,  45  Fed. 
348;  Gilbert  v.  New  Zealand  Ins.  Co.,  49  Fed. 
884,  15  L.  R.  A.  125 ;  Barrow  Steamship  Co. 
V.  Kane,  18  Sup.  Ot  526,  170  U.  S.  100,  42 


;  L.  Ed.  964;  In  le  Eeasbey  &  Mattison  C6., 
Petitioner,  16  Sup.  Ct  273,  160  U.  S.  229,  40 
I/.  Ed.  402 ;  Howard  v.  Gold  Reefs  of  Georgia, 
102  Fed.  657;  Shattuck  v.  North  BrlUsh  & 
Mercantile  Insurance  Co.,  58  Fed.  609,  7  C. 
C.  A.  386). 

As  inliAliitaat 

An  "Inhabitant"  and  "resident"  mean  the 
same  thing.  Pearson  v.  West  77  S.  W.  944, 
945,  97  Tex.  23& 

The  word  "resident"  as  used  in  Code 
Civ.  Proc.  S  2476,  relating  to  the  Jurisdic- 
tion of  the  subrogate  courts,  is  construed  as 
equivalent  to  "Inhabitant"  It  is  coordinate 
with  and  intended  to  have  the  same  meaning 
that  ordinarily  attached  to  the  word  '*in- 
hablUnt"  In  re  Walker's  Will,  105  N.  Y. 
Supp.  890,  892,  54  Misc.  Rep.  177. 

The  word  "resident,"  as  used  in  Code 
Civ.  Proc.  §  1763,  relating  to  the  jurisdiction 
of  divorce  suits,  is  synonymous  with  inhabit- 
ant ;  residence  being  synonymous  with  inhab- 
itancy or  domicile.  Ensign  v.  Ensign,  105 
N.  Y.  Supp.  917,  921,  54  Misc.  Repu  289. 

Under  Bums'  Ann.  St  1901,  |  240,  pro- 
viding that  the  word  'inhabitant"  may  be 
construed  to  mean  a  "resident"  in  any  place, 
an  "inhabitant"  of  a  township,  town,  or  dty, 
within  section  8421,  providing  that  personal 
property  shall  be  assessed  to  the  owner  in  the 
township,  town,  or  city  of  which  he  is  an 
inhabitant  is  one  whose  place  of  abode  is 
there,  and  who  has  no  present  intention  of 
moving  therefrom.  Schmoll  v.  Schenck,  82 
N.  E.  805,  807,  40  Ind.  App.  581. 

Under  Bums'  Ann.  St  1908, 1 3136,  which 
provides  that  wills  may  be  proven  in  any 
county  where  the  testator  was  an  inhabitant, 
and  section  240,  which  provides  that  the  word 
"inhabitant"  may  be  construed  to  mean  a 
resident  In  any  place,  a  6omp]aint  upon  ob- 
jection to  the  probate  of  a  will  alleging  that 
decedent  was  a  "resident"  of  the  county  is 
good  against  demurrer.  Aheam  v.  Burk 
(Ind.)  99  N.  E.  1004,  1005. 

The  words  "inhabitant,"  "citizen."  and 
"resident"  mean  substantially  the  same  thing, 
and  one  is  an  "inhabitant,"  "resident,"  or 
"citizen"  of  the  place  where  he  has  his  dom- 
icile or  home.  A  man's  residence  Is  his 
home  or  habitation,  where  that  residence  is 
fixed,  and  at  a  particular  place,  and  he  does 
not  entertain  a  present  intention  of  remov- 
ing therefrom.  To  constitute  a  domicile  but 
two  elements  are  necessary:  The  act  and 
the  Intention.  Stevens  v.  Larwill,  84  S.  W. 
113,  118,  110  Mo.  App.  140  (citing  State 
ex  rel.  Lowe  v.  Banta,  71  Mo.  App.  32: 
Greene  v.  Beckwlth,  38  Mo.  384;  Johnson  v. 
Smith,  43  Mo.  499;  Tiller  v.  Abernathy,  37 
Mo.  196). 

In  the  law  of  process  and  attachment, 
"residence"  and  "habitation"  are  generally 
regarded  as  synonymous.  A  "resident"  and 
an  inhabitant  mean  the  same  thing.    A  per- 
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SOU  "resident"  is  defined  to  be  one  dwelling 
or  having  his  abode  In  any  place;  an  "in- 
habitant" one  that  resides  In  a  place.  Atkin- 
son y.  Washington  &  Jeffei-son  College,  46 
S.  E.  263,  259,  54  W.  Va.  82  (citing  Drake, 
Attachment). 

Importins  legal  residence 

As  used  in  Rem.  &  Bal.  Code,  S  1284, 
subd.  1,  providing  that  wills  shall  be  proved 
and  letters  testamentary  or  of  administra- 
tion shall  be  granted  in  the  county  In  which 
decedent  was  a  resident  o^  had  his  place  of 
abode  at  his  death,  the  word  ''resident"  im- 
ports a  legal  residence.  Buchholz  v.  Buch- 
holz,  115  Pac.  88,  89,  63  Wash.  213,  Ann.  Cas. 
1912D.  395. 

As  liATing  place  of  basineii 

The  word  "office,"  as  used  in  Code  Civ. 
Proc.  S  3160,  providing  that  a  plaintiff  in  an 
action  brought  in  the  City  Court  of  New  York, 
who  has  an  office  for  the  regular  transaction 
of  business  in  person  within  the  city  of  New 
Tork,  is  deemed  a  "resident"  of  that  city, 
within  the  meaning  of  sections  3268  and 
3269,  which  provide  that  a  defendant  may  re- 
quire security  for  costs  where  plaintiff  is  not 
a  resident,  means  a  place  where  service  is 
rendered  or  business  is  done.  BrassaCk  v. 
Interborottgh  Rapid  Transit  Co.,  121  N.  Y. 
Supp.  215,  216,  66  Misc.  Rep.  190. 

Permaaent  residence  indicated 

The  word  "resident,"  as  used  in  Act  May 
4,  1855,  authorizing  a  decree  by  the  common 
pleas  court  of  the  county  where  the  person 
desirous  of  adopting  a  child  may  be  a  res- 
ident, includes  both  permauent  and  tempp- 
rary  residence  in  the  commonwealth.  In  re 
Brown's  Adoption,  25  Pa.  Super.  Ct.  259,  262. 

The  statutory  terms  "resident"  or  "res- 
idence," as  used  in  divorce  statutes,  con- 
template, as  we  think,  an  actual  residence 
with  substantially  the  same  attributes  as  are 
Intended  when  the  term  "domicile"  is  used. 
They  do  not  mean  the  place  where  the  de- 
fendant in  fact  resides  for  the  time  being. 
They  mean  a  residence  of  a  permanent  and 
fixed  character;  a  domicile.  Humphrey  v. 
Humphrey,  91  S.  W.  405,  115  Mo.  App.  301 
(quoting  and  adopting  definition  in  Hamill 
V.  Talbott,  81  Mo.  App.  loc.  dt  215). 

"Resident,"  as  used  in  Rev.  St.  Me.  c.  81, 
§  17,  declaring  that,  In  case  of  service  on 
residents,  the  writ  shall  be  delivered  to  the 
defendant  or  left  at  his  dwelling  house  or 
place  of  last  and  usual  abode,  means  one 
having  a  permanent  residence  within  the 
state,  as  distinguished  from  one  who  Is  mere- 
ly temporarily  within  the  state.  The  term 
does  not  Include  a  mere  commorancy,  or  a 
residence  for  a  temporary  or  short  time,  but 
it  means  a  person  residing  within  the  state 
with  the  intention  of  remaining  there. 
Thomas  v.  Thomas,  52  AU.  642,  96  Me.  223, 
90  Am.  St.  Rep.  342. 


Const,  art  7,  |  1,  provides  that  every 
male  person  of  .the  age  of  21  years  or  up- 
wards, who  is  a  citizen  of  the  United  States 
oi*  who  has  declared  his  intention  of  becom- 
ing a  citiKen  at  least  30  days  prior  to  an  elec- 
tion, and  who  has  resided  in  the  state  six 
months  and  In  the  county,  precinct,  or  ward 
for  the  term  provided  by  law,  shall  be  an 
elector.  Held,  that  where  a  man  whose  fam- 
ily resided  in  a  foreign  country  pr  in  another 
state  caine  to  Nebraaloi  temporarily  to  work 
on  a  railroad,  and  while  so  engaged  boarded 
in  a  box  car  which  was  moved  from  station 
to  station  under  the  directions  of  the  super- 
intendent, and  when  the  work  was  completed 
departed  from  the  community, .  he  was  not 
a  ''resident"  so  as  to  entitle  him .  to  vote. 
White  V.  Slama,  130  N.  W.  978,  979,  69  Neb. 
65,  Ann.  Cas.  1912C,  518. 

A  "resident"  is  "one  who  has  a  resi- 
dence; in  the  legal  sense  a  residence  Is  de- 
fined as  a  place  where  a  man's  habitation  Is 
fixed,  without  a  presenr purpose  of  removing 
therefrom."  The  word  Vresldent"  is  the 
opposite  of  ^'transient."  'Thje  former  de- 
scribes the  person  at  rest  in  a  town;  the  lat- 
ter describes  him  in  his  passage  through  or 
across  it."  "A  resident  is  also  defined  as 
one  who  has  a  seat  or  settlement  in  a  place ; 
one  who  dwells^  abides,  or  lives  in  a  place ; 
Inhabitant  one  who  resides  or  dwells  In  a 
place  for  some  time,"  Hence  one  who  has 
resided  In  a  state  for  more  than  a  year,  un- 
der an  expressed  Intention  to  make  his  home 
there,  and  Is  engaged  In  business,  having 
bought  a  home,  joined  a  chamber  of  com- 
merce, and  paid  a  poll  tax.  Is  a  resident,  so 
far  as  affects  the  federal  court's  jurisdiction, 
though  his  aflidavlt  resisting  the  Jurisdic- 
tion stated  that  he  had  not  determined  to 
make  his  home  or  to  become  a  citizen  of 
the  state.  Reckling  v.  MeKinstry,  185  Fed. 
842,  843  (quoting  and  adopting  the  defini- 
tions in  Cent.  Diet;  Town  of  New  Haven  v. 
Town  of  Middlebury,  21  Atl.  608,  63  Vt  399 ; 
Burr.  Law  Diet). 

RESIDENT  FREEHOI.DEB 

The  words  "resident  freeholders"  mean 
those  living  within  the  subdivLsion  and  hold- 
ing title  to  real  estate.  A  person  holding  an 
executory  contract  giving  the  right  to  pur- 
chase land  upon  a  strict  compliance  with  the 
terms  of  the  contract  in  the  future  is  not  a 
resident  freeholder.  In  re  Cohn,  121  N.  W. 
107,  109,  84  Xeb.  230. 

The  term  "resident  freeholder,"  as  used 
in  Cobbey's  Ann.  St  §  7175,  proriding  that 
village  authorities  may  grant  a  license  to 
sell  intoxicating  liquors  when  a  petition 
therefor  shall  be  signed  by  a  designated  num- 
ber of  resident  freeholders,  is  used  in  its  or- 
dinary and  commonly  understood  meaning, 
and  a  wife,  lining  with  her  husband  on  land 
the  title  to  which  is  in  the  latter,  and  which 
is  occupied  by  them  Jointly  as  family  home- 
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stead,  is  not  a  freeholder;  and  the  same  19 
true  as  to  a  husband  living  with  fate  wlf6  on 
land  occupied  by  them  jointly  as  a  home- 
stead, the  legal  title  to  which  Is  in  her. 
Campbell  v.  Moran,  99  N.  W.  498;  499,  71 
Neb.  616. 

RESrDEm*  lilCENSE 

Laws  1905,  p.  168,  {  64,  makes  it  unlaw- 
ful for  any  person  to  hunt  outside  the  coun- 
ty in  which  he  lives  without  first  obtaining 
a  license  so  to  do.  Section  68  provides  how 
one  may  obtain  a  license  on  application  to 
the  clerk  of  the  county  of  the  applicant's 
residence.  Section  61  imposes  a  penalty  on 
any  one  hunting  without  a  license.  Section 
57  (page  168)  provides  that  county  clerks  and 
the  license  collector  of  the  city  of  St.  Louis 
shall  issue  "resident  licenses'*  to  persons 
complying  with  the  statute;  and  section  58 
(page  169)  provides  that  tenants  of  farm  land 
and  owners  thereof  may  hunt  on  their  lands 
without  a  license.  In  the  statute  as  origin- 
ally drafted,  section  54  merely  made  it  unlaw- 
ful for  any  person  to  hunt  in  the  state.  Sec- 
tion 64  (page  170)  requires  all  proceeds  of 
license  fees  to  be  paid  into  a  fund  for  the 
protection  of  game.  Held  that,  inasmuch  as 
there  is  an  express  exception  in  relation  to 
farm  lands,  and  as  little  revenue  would  be 
received  if  persons  could  hunt  without  a 
license  In  the  counties  of  their  residence,  and 
as  hunters  and  county  clerks  might  not  have 
understood  the  phrase  ''resident  license"  to 
mean  a  *'8tate  license,"  as  was  no  doubt  in- 
tended by  the  Legislature,  and  might  have 
doubts  whether  a  hunter  hunting  outside  of 
his  own  county  was  required  to  have  a  li- 
cense, which  doubt  is  removed  by  section  54 
(page  168),  such  section  does  not,  by  impli- 
cation, permit  one  to  bunt  without  a  license 
in  the  county  of  his  residence.  State  v. 
Koock  (Mo.)  96  S.  W.  721,  723. 

RESrOBNT  OWNER 

Under  Rev.  St.  1909,  J  9255,  a  former 
resident  of  a  city,  who,  with  his  family,  has 
moved  into  the  country,  where  he  votes,  is 
assessed,  pays  his  taxes,  and  sends  his  chil- 
dren to  school,  is  not  a  "resident  owner," 
although  he  states  that  he  Intends  to  return 
to  the  city,  since,  while  residence  is  largely 
a  question  of  intention,  an  accomplished  act 
cannot  be  overturned  by  the  mere  assertion 
of  a  contrary  intention.  Shaw  v.  Goben,  151 
S.  W.  200,  210,  167  Mo.  App.  125. 

The  words  "resident  owners,"  as  used  in 
Act  April  4,  1900,  being  an  act  providing  for 
the  improvement  of  publlo  roads,  designate, 
and  include  all  owners  of  real  estate,  resi- 
dents of  the  county,  owning  land  lying  with- 
in one  mile  of  the  road  to  be  Improved,  and 
all  must  be  counted  in  determining  whether 
a  majority  of  the  resident  owners  have  sign- 
ed the  petition  for  the  Improvement.  Alex* 
ander  v.  Baker,  78  N.  E.  366,  368,  74  Ohio 
St  258. 


Gobbey's  Ann.,  St.  1907,  8  6561,  provides 
that  a  majority  in  interest  of  the  resident 
owners  in  any  contiguous  body  of  swamp 
lands  in  the  state  situated  in  one  or  more 
counties  may  form  a  drainage  district  to  re- 
claim such  lands,  and  for  that  purpose  may 
sign  articles  of  association.  Held,  that  the 
words  "in  the  state,"  following  the  words 
"swamp  lands,"  modify  "resident  owners," 
and  it  is  not  required  that  resident  owners  be 
persons  residing  on  the  land  included  in  the 
drainage  district  In  re  Drainage  Dist  No. 
1  of  Harlan  CJounty,  121  N.  W.  462,  463,  84 
Neb.  487. 

The  word  "resident"  in  Pub.  Acts  1909, 
No.  283,  c.  9,  I  7,  authorizing  any  resident 
owner  of  timjt)er  land  wishing  a  temi)orary 
highway  to  be  laid  out  to  apply  to  the  com- 
missioner of  highways  of  the  proper  town- 
ship, means  a  resident  of  the  state ;  it  not  be- 
ing restricted,  expressly  or  by  fair  inference, 
to  any  subdivision  thereof.  Burdick  v.  Har- 
bor Springs  Lumber  Co.,  133  N.  W.  822,  824, 
167  Mich.  673. 

RESIDING  IK  THE  COUNTY 

See  If  Residing  in  the  County. 

RESIDUARY 

A  devise  of  "all  the  residue  of  my  lands 
in  S.  county"  is  a  "residuary  devise."  Mo- 
risey  v.  Bro^vn,  56  S.  E.  704,  144  N.  C.  154. 

A  "residuary  clause"  in  a  will  is  a  gift 
of  all  that  is  left  after  the  gifts  specified  or 
designated  have  been  paid  and  satisfied.  In 
re  Vanuxem's  Estate,  61  Atl.  876,  878,  212 
Pa.  315,  1  li.  R.  A.  (N.  S.)  400  (quoUng 
Wood's  Estate,  13  Pa.  Dist  R.  195). 

A  provision  in  a  will  may  be  treated  as 
the  "residuary  clause,"  though  It  does  not 
occur  at  the  end  of  the  will,  where  the  in- 
tent to  mal(6  it  the  "residuary  clause"  can 
be  determined  from .  the  will  as  a  whole. 
Prison  Association  v.  Russell's  Adm'r,  49  S. 
E.  906,  968,  103  Va.  563  (citing  Schouler, 
Wills  I3d  Ed.]  i  522). 

"The  purpose  of  a  'residuary  clause'  in 
a  will  is  to  make  a  complete  testamentary 
disposition  of  the  estate  of  the  testator,  so 
that  no  part  of  It  may  be  left  to  pass  under 
the  intestate  laws.  It-  is  a  gift  of  all  that 
if  left  after  the  gifts  specified  or  designated 
have  been  paid  or  satisfied,  and  it  carries 
with  it,  and  is  presumed  to  have  been  so  in- 
tended, not  only  all  personal  estate  which  re- 
mains not  specifically  disposed  of  at  the  time 
the  will  is  executed,  but  all  that  for  any 
reason  is  illy  disposed  of,  or  fails  as  to  the 
legatees  originally  intended."  In  re  Wood's 
EsUte,  57  AtL  1103,  1104,  209  Pa.  10. 

No  particular  words  are  xiecessary  to 
constitute  a  "residuary  devise."  All  that  is 
necessary  is  that  the  testator's  Intention  is 
discernible ;  that  the  person  designated  shall 
take  the  surplus ;  and  It  te  immaterial  that 
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the  clause  is  not  the  last  of  the  disposing 
provisions,  though  such  is  the  usual  position. 
The  residue  of  testator's  estate  is  that  part 
which  is  not  otherwise  disposed  of  by  the 
will;  and  hence  a  general  residuary  be- 
quest carries  with  it  everything  not  in  terms 
disposed  of,  and,  with  su(^  exceptions  as  are 
pointed  out  in  connection  with  the  subject 
of  lapsed  and  void  legacies,  everything  not 
effectually  or  well  disposed  of,  as  well  as 
lapsed  legacies,  unless  a  contrary  intent 
clearly  appears  from  the  will.  To  consti- 
tute a  "residuary  devise"  of  personal  prop- 
erty, the  words  "rest,"  "residue,"  and  "re- 
mainder" are  not  indispensable,  and  quite  in- 
formal words  have  been  given  effect  as  a 
residuary  disposition.  Jordan's  Adm'x  v. 
Richmond  Home  for  Ladies,  56  S.  E.  730,  735, 
106  Va.  710  (citing  Prison  Ass'n  v.  Russell's 
Adm'r,  49  S.  E.  968,  103  Va.  567). 

BESIDirABT  ESTATE 

The  term  "residuary  estate"  means  what 
is  left  when  all  the  debts  and  particular  leg- 
acies are  discharged.  In  re  Stark's  Will,  134 
N.  W.  389,  395,  149  Wis.  631. 

Where  a  testatrix,  by  three  consecutive 
<rlauses,  disposed  of  the  rest,  residue,  and 
remainder  of  her  estate,  in  effect  disposing 
of  a  residue  of  a  residue,  and  in  another 
clause  provided  that  the  principal  of  a  trust 
fund  should  form  a  part  of  her  residuary  es- 
tate, the  wprds  "residuary  estate"  meant  that 
created  by  the  last  residuary  clause,  which 
was  the  only  true  residuary  clause.  In  re 
Title  Guarantee  Co.,  Ill  N.  Y.  Supp,  1G9,  171, 
127  App.  Dlv.  118  (citing  United  States  Trust 
Co.  V.  Black,  40  N.  E.  403,  146  N.  Y.  1) . 

RESIDUABT  Z^EGATBE 

"A  'residuary  legatee'  is  one  who  takes 
what  remains,  or  a  portion  of  what  remains, 
after  satisfying  all  other  gifts,  charges,  loss- 
es, and  expenses."  In  re  Goggin's  Estate,  88 
N.  Y.  Supp.  557,  560,  43  Misc.  Rep.  233. 

An  appointment  of  a  "residuary  legatee," 
standing  alone  in  a  will,  is  a  gift  of  the  per- 
sonal estate  only,  but  the  term  may  be  used 
to  include  one  receiving  land  under  a  will, 
and  the  courts  will  look  to  the  whole  will 
to  discover  the  meaning  of  testator,  and  the 
fact  that  the  will  disposes  specificaUy  of  real 
estate  is  important  in  determining  what  prop- 
erty passes  to  the  residuary  legatee,  espe- 
cially when,  considered  in  connection  with 
the  language  in  the  will  indicating  an  in- 
tention to  dispose  of  testator's  whole  estate, 
or  that  the  real  and  personal  estate  constitute 
a  common  fund.  Dann  v.  Canfield,  84  N.  E. 
117,  118,  197  Mass.  591, 14  Ann.  Cas.  794. 

Under  Code  1904,  art.  93,  §  33,  which 
declares  that  in  granting  administration  with 
the  will  annexed  the  residuary  legatee  or 
legatees  shall  be  preferred,  and  directs  the 
orphans'  court  to  proceed  in  the  manner  di- 
rected by  law  with  respect  to  executors  with- 
in the  state  before  administration  with  the 


wUl  annexed  shall  be  granted  to  any  other 
person,  the  phrase  '*in  the  manner  directed 
by  law"  relates  to  the  provisions  of  sections 
32  and  33,  relative  to  notice ;  and,  where  the 
executor  named  in  the  will  declined  to  act, 
the  "residuary  legatee"  was  the  person  next 
entitled,  and  a  person  who,  in  addition  to 
a  bequest  of  the  residue  of  the  estate  after 
the  death  of  another  was  given  a  remainder 
in  a  specific  part  of  the  estate,  is  a  "residua- 
ry legatee,"  and  hence  on  petitions  by  such 
legatee  and  by  a  creditor  the  court  could 
not  grant  administration  to  the  creditor. 
McCaughy  v.  Byrne,  80  AtL  653,  654, 115  Md. 
85. 

RESIDUE 

See  Balance  and  Residue;  Rest  and 
Residue;  Rest,  Residue,  and  Remain- 
der. 

All  the  rest,  residue,  and  remainder,  see 
AU. 

Under  a  deed  granting  "all  the  residue  of 
my  property,  real  and  personal,  that  has  not 
otherwise  been  signed  to  her  for  like  Bervlces, 
which  may  be  remaining  in  my  name  and 
ownership  at  time  of  my  death,"  the  term 
"residue"  does  not  mean  what  shall  remain 
at  his  death,  but  means  what  had  not  there- 
tofore been  conveyed  to  the  grantee;  or,  in 
other  words,  it  means  what  property  he  had 
at  the  time  of  the  execution  of  the  deed.  The 
effect,  therefore,  is  the  same  as  though  he 
had  said,  "All  of  my  present  property,  real 
and  personal,  which  may  be  remaining,"  etc 
Ricker  v.  Brown,  67  N.  E.  353,  183  Mass.  424. 

In  admlnistratiom  and  xvUls 

The  term  "residue,"  as  used  In  a  wllU 
means  that  of  which  no  effectual  disposition 
is  made  other  than  by  the  residuary  clause. 
Kent  V.  Kent,  55  S.  E.  564,  566,  106  Va.  199. 

The  "residue"  of  testator's  estate  as  the 
term  was  used  in  his  will,  consisted  of  the 
part  that  remained  of  the  general  estate  aft- 
er deducting  the  debts  and  the  widow's  legal 
share.  In  re  Reynolds'  WiU  (Wis.)  138  N.  W. 
1019,  1022. 

The  "residue"  of  a  testate  estate  is  that 
which  is  left  after  payment  of  the  debts,  leg- 
acies, specific  and  general,  and  satisfying  oth- 
er specific  gifts.  Frellnghuysen  y.  New  York 
Life  Ins.  &  Trust  Co.,  77  AtL  98,  102,  31  R. 
L  150,  Ann.  Cas.  1912B,  237. 

Civ.  Code,  §  1332,  provides  that  a  "de- 
vlse  of  the  residue"  of  testator's  real  prop- 
erty passes  all  the  real  property  which  he 
is  entitled  to  devise  at  the  time  of  his  death, 
not  otherwise  effectually  bequeathed  by  his 
will.  Where  a  testator  gave  all  the  rest, 
residue,  and  remainder  of  his  property  to 
a  daughter,  this  could  not  be  limited  by  a 
subsequent  clause  declaring  that  all  the  es- 
tate therein  devised  was  the  community  prop- 
erty of  his  wife  and  himself,  so  as  to  work 
intestacy  as  to  property  that  was  not  com* 
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manity  property.    In  re  Granniss*  Estate,  75 
Pac.  324,  826, 142  Gal.  1. 

The  "residue"  In  the  law  of  wills  and 
administration  is  what  remains  after  paying 
the  legacies  of  the  will  and  the  debts  and 
expenses  of  administration  and  the  residue 
mnst  be  distribnted  in  kind  to  the  residuary 
legatees.  McDon^d  v.  Low,  127  Pac.  1027, 
1028,  164  Cal.  107. 


''Residue"  means  that  which  remains, 
and  no  particular  mode  of  expression  is  nec- 
essary to  constitute  a  residuary  clause.  Bar- 
ker V.  Town  of  Petersburg,  82  N  B.  »96,  907, 
41  Ind.  App.  447. 

A  general  residuary  devise  is  as  between 
it  and  a  specific  devise,  and  specific  or  even 
pecuniary  legacies,  the  primary  fund  for  the 
payment  of  debts;  the  'Residue"  meaning 
what  remains  after  satisfying  all  former 
gifts.    Gould  T.  Wlnthrop,  6  R.  I.  819,  824. 

While  ordinarily  the  word  "residue," 
when  found  in  a  will,  is  held  to  signify  the 
property  of  the  testator,  the  disposition  of 
which  has  not  otherwise  beto  Indicated — 
what  remains  after  the  payment  of  charges 
and  specific  legacies — ^it  cannot  well  be 
thought  to  have  been  so  used  where  no  por- 
tion of  the  estate  remained  otherwise  nndls- 
posed  of  by  the  wiU.  Woolverton  r.  Johnson, 
77  Pac.  550,  562,  60  Kan.  708. 

"Where  a  testator  gives  several  legacies 
and  then,  without  creating  any  express  trust 
for  their  payment,  makes  a  general  residuary 
disposition  of  the  whole  estate,  blending  the 
realty  and  personalty  together  in  one  fund, 
the  real  estate  will  be  charged  >  with  the  leg- 
acies, for  in  such  cases  the  'residne'  can  only 
mean  what  remains  after  satisfying  the  pre- 
vious gifts."  Tyler  v.  Tallman,  68  Atl.  948, 
950,  29  R.  I.  57  (quoting  and  adopting  defini- 
tion in  Hill,  Trustees  [4th  Am.  Ed.]  *360). 

"The  'residue'  is  that  part  of  testator's 
estate  not  otherwise  disposed  of;  hence  a 
general  residuary  bequest  carries  with  Jt 
everything  not  in  terms  disposed  of,  and, 
with  such  exceptions  as  are  pointed  out  in 
connection  with  the  subject  of  lapsed  "and 
Toid  legacies,  everything  not  effectually  -^r 
well  disposed  of,  as  well  as  lapsed  legacies, 
unless  a  contrary  intent  clearly  appear  from 
the  will."  Prison  Ass'n  of  Virginia  v.  Bus- 
sell's  Adm'r,  49  S.  E.  966,  968,  103  Va.  563 
(quoting  and  adopting  definition  in  Woemer, 
Law  of  Administration  [2d  Ed.]  |  462). 

Where  a  will  made  a  gift  to  the  testa- 
tor's wife  while  she  lived  and  remained  un- 
married, and  at  her  death  or  remarriage  she 
is  given  a  power  to  apportion  the  "residue" 
to  his  children,  the  word  "residue"  means 
••remainder."  Cook  v.  Sackett,  96  N.  Y.  Supp. 
1085,  1067,  110  App.  Dlv.  322. 


"Residiie"  is  defined  by  Webster  as  that 
which  remains  after  a  part  is  taken,  separat- 
ed, removed,  or  designated.    W)iile  the  word ' 
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"residue,"  applied  to  estate  or  property  gen- 
erally, as  in  the  usual,  residnary  <flause  of  a 
will,  may  include  all  the  remaining  estate, 
whether  in  possession,  remainder,  or  rever- 
sion, when  applied  only  to  a  given  parcel 
of  land,  its  popular  meaning  is  simply  the 
remalniiog  acres  of  that  parcel,  and  not  the 
remaining  estate  in  the  parcel.  Thus,  where 
testator,  owning  a  field  of  15  acres  on  the 
east  side  of  B.  road,  devised  the  eastern  6 
acres  to  his  wife  for  life,  and  then  devised 
to  a  son  the  residue  of  his  land  lying  on  the 
east  side  of  B.  road,  it  was  held  that  the 
son  took  only  the  remaining  10  acree,  and 
that  the  estate  in  the  5  acres  after  the  death 
of  the  widow  was  undevised  and  descended 
to  testator's  heirs.  Young  v.  Quimby,  66  AtL 
656,  667,  98  Me.  167. 

"Residue"  is  variously  defined  as  "that 
which  remains  after  discharging  all  legal 
and  testamentary  claims  on  the  estate." 
Eyer  v.  Marsden,  4  Mylne  ft  G.  281,  243. 
"That  which  is  left  after  the  payment  of 
charges,  debts,  and  particular  legacies." 
Phelps  V.  Bobbins,  40  Conn.  250,  264.  "That 
whidi  remains  after  all  paramount  claims 
upon  the  testator's  estate  are  satisfied." 
TomUnson  t.  Bury,  14  N.  E.  137,  145  Mass. 
346,  1  Am.  St  Rep.  464.  "All  of  which  no 
effectual  disposition  is  made  by  will  other 
than  [by]  the  residuary  clause."  Skrymsher 
V.  Northcote,  1  Swanst.  570 ;  Morton  v.  Wood- 
bury, 47  N.  B.  288, 158  N.  Y.  267.  "All  prop- 
erty subject  to  be  bequeathed  by  her  not 
otherwise  effectually  disposed  of."  Harring- 
ton V.  Pier,  82  N.  W.  345,  105  Wis.  485,  499, 
50  K  R.  A.  307,  76  Am.  St  Rep.  924.  While, 
of  course,  the  word  may  be  used  in  a  differ- 
ent sense,  as  to  describe  the  remainder  of  a 
fund  or,  indeed,  of  the  whole  estate  after 
deducting  merely  some  particular  charges  or 
bequests,  the  presumption  is  very  strong  that 
it  is  used  in  the  general  sense  above  defined, 
unless  the  contrary  clearly  appears  from  the 
context  In  re  Bradley's  Will,  101  N.  W.  393, 
394,  123  Wis.  186,  3  Ann.  Oas.  716. 

As  used  in  Rev.  St  1858,  c.  99,  1 1,  subd. 
6,  providing  that  the  residue  of  the  personal 
estate  after  certain  allowances  to  the  widow 
and  children  should  be  distributed  In  the 
same  proportions  to  the  same  persons  and  for 
the  same  purposes  as  prescribed  for  the  de- 
scent and  disposition  of  real  estate,  the  word 
"residue"  was  broad  enough  to  include  all 
residue  remaining  undisposed  of  by  a  will, 
and  was  not  narrowed  by  the  amendment  con- 
tained in  Rev.  St  1878, 1 3935,  providing  that 
the  residue  of  the  personal  estate  of  any  In- 
testate or  of  the  personal  estate  of  a  testator, 
not  disposed  of  by  his  will,  and  not  required 
for  the  purposes  thereinbefore  mentioned, 
shall  be  distributed  as  prescribed  for  the  de- 
scent and  disposition  of  real  estate.  The 
purpose  of  the  amendment  was  to  cover  prop- 
erty not  disposed  of  by  a  will  and  not  re- 
quired for  the  purposes  mentioned  in  preced- 
ing subdivisions  of  the  statute  and  to  make 
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the  statute  more  clear  and  explicit  Chap- 
man V.  Chapman,  107  N.  W.  668,  660,  128 
Wis.  413. 

RESIDUUM 

A  testator  bequeathed  to  his  wife  the 
income  from  fnnds  for  her  life,  also  a  cash 
legacy  and  personal  property,  and  devised  to 
her  their  homestead  for  life;  and  a  later  item 
of  his  will  declared  that  it  was  his  intention 
that  the  provisions  in  favor  of  his  wife  sbould 
have  precedence  over  all  other  gifts,  devises, 
or  legacies.  Another  clause  declared  that  it 
was  his  wish  that  his  executors  should  have 
ample  time  in  which  to  administer  and  settle 
his  estate,  so  that  no  property  sbould  be  un- 
duly sacrificed  by  a  speedy  sale.  The  testa- 
tor also  bequeathed  to  trustees,  on  the  death 
of  his  wife,  a  part  of  the  fund  Qt  which  she 
was  given  the  income  for  life  for  the  estab- 
lishment of  a  children's  hospital,  which  fund 
upon  the  fa' lure  of  the  city  to  comply  with 
certain  conditions,  was  to  pass  into  and  be- 
come a  part  of  the  residue,  and  to  be  dis- 
tributed to  the  then  living  children  of  the  tes- 
tator's brothers  and  slaters.  The  testator 
gave  specific  legacies  to  his  nephews  and 
nieces,  who  were  his  heirs,  and  also  gave  spe- 
cific legacies  to  his  brothers  and  sisters,  be- 
sides giving  them  the  remainders  in  part  of 
the  funds  bequeathed  to  his  wife.  The  resid- 
uary clause  recited  that  all  the  rest  and 
residue  of  the  testator's  estate,  "after  pro- 
viding for  the  devises,  bequests  and  legacies" 
mentioned,  and  after  so  much  thereof  as  may 
be  necessary  to  defray  the  expense  of  taxes 
on  his  homestead  and  keeping  the  same  in  re- 
pair for  the  benefit  of  testator's  wife,  was 
devised  and  bequeathed  to  the  then  living 
children  of  his  brothers  and  sisters.  Held 
that,  if  the  testator  intended  there  should  be 
a  number  of  reslduunis,  to  be  distributed 
from  time  to  time,  his  intention  would  be 
carried  out,  but  the  idea  would  give  a  new 
meaning  to  the  term  "residuum"  or  "residu- 
ary estate,"  which  means  that  which  is  left 
when  all  the  debts  and  particular  legacies 
are  discharged ;  but,  in  view  of  the  testator's 
solicitude  for  his  wife,  and  the  fact  that  part 
of  the  fund  of  which  she  was  given  a  life 
income  was  directed  to  be  disposed  of  as  part 
of  the  residuum,  and  in  view  of  the  use  of 
the  word  "after,"  which  ordinarily  denotes 
subordination  as  to  time,  the  will  created 
only  one  residuum,  which  was  not  to  be  dis- 
tributed until  after  the  death  of  the  testa- 
tor's wife ;  the  words  "then  living"  referring 
to  the  death  of  the  wife.  In  re  Stark's  Will, 
134  N.  W.  389,  395,  149  Wis.  631. 

RESIGN 

To  "resign"  is  to  give  back,  to  give  up  in 
a  formal  manner,  an  office.  State  v.  Huff, 
87  K.  E.  141, 144,  172  Ind.  1, 139  Am.  St  Rep. 
366. 


REBIOirATIOir 

As  disability,  see  Disability. 
Tender  of,  see  Tender. 

"Resignation"  is  the  act  of  giving  np; 
it  is  the  act  of  an  ofllcer  by  which  he  declines 
his  office  and  renounces  the  further  right  to 
use  it.  Hence,  independent  of  statute  and 
under  Comp.  Laws,  |§  1814-1816,  authorizing 
any  officer  to  resign  by  transmitting  the  resig- 
nation to  prescribed  officers,  and  declaring 
that  the  office  shall  become  vacant  on  the 
resignation  of  the  incumbent,  an  acceptance 
is  not  necessary  to  effect  a  resignation.  State 
V.  Murphy.  97  Pac,  391,  395,  80  Nev.  409,  18 
L.  R.  A.  (N.  S.)  1210  (citing  Webst  Diet,  and 
Bouv.  Law  Diet.). 

To  constitute  a  "resignation,"  it  must  be 
unconditional,  and  with  intent  to  operate  as 
such.  There  must  be  an  intention  to  relin- 
quish a  por.ion  of  the  term  of  office  accompa- 
nied by  an  act  of  relinquishment.  It  is  to 
give  back,  to  give  up  in  a  formal  manner,  an 
office;  any  act  of  an  officer  by  which  he  de- 
clines his  office,  and  renounces  the  further 
right  to  its  use.  State  v.  Huff,  87  N.  E.  141, 
144, 172  Ind.  1, 139  Am.  St.  Rep.  356. 

RESILIENCE 

The  Century  Dictionary  defines  "resili- 
ence" as  "the  act  of  recoiling  (that  is,  start* 
ing  back,  recoiling);  leaping  or  springing 
back;  the  act  of  rebounding" — and  defines 
"resilient"  as  having  resilience;  inclined  to 
leap  or  spring  back;'  leaping  or  springing 
back;  rebounding.  Palmer  v.  Jordan  Mach. 
Co.,  186  Fed.  ^96,  503. 

RESIUENT  CONNECTION 

A  solid  bar  of  Iron  or  steel  screw  thread- 
ed at'  each  end,  and  having  each  end,  respec- 
tively, inserted  in  s  re w- threaded  apertures 
in  two  frames,  and  operated  by  hand  to  draw 
the  two  frames  together  and  force  them 
apart,  was  not  a  "resilient  connection'*  be- 
tween the  two  frames  nor  a  well-known  me- 
chanical equivalent  for  a  "resilient  connec- 
tion." A  coll  spring  connection  answers  to 
a  "resilient  connection."  but  a  rigid  iron  bar 
or  Jackscrew,  screw  threaded  as  described 
and  turned  by  a  lever,  does  not  form  ru<4i  a 
connection.  Palmer  v.  Jordan  Mach.  Co., 
186  Fed.  496,  501,  603. 

RESINOUS  BODY 

.To  constitute  a  "resinous  body,**  that 
body  need  not  necessarily  have  resin  in  its 
composition,  or  contain  resin.  It  is  a  resin- 
ous body  If  It  has  the  essential  attributes  of 
such  body ;  that  Is.  If  It  partakes  of  the  prop- 
erties of  rasln.  It  must  partake  of  all  the 
properties  of  resin,  not  necessarily  those  of 
all  resins,  but  of  resins  generally,  or  of  some 
resin.  Resins,  or  a  resinofis  body,  should  be 
soluble  in  water,  and  melt  by  the  application 
of  heat.    They  do  not  volatilize  without  par- 
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tlal  decomposition.  Some  of  tbem  have  a 
crystalline  form  or  structure.  Generally,  but 
not  always,  tfaey  are  translucent,  and  gener- 
ally are  of  a  brown  color.  Their  consistence 
Is  variable^  When  heated,  they  melt  Intd  a 
thick  ylscid  liquid,  and  concrete  on  cooling 
into  a  smooth,  shining  mass.  They  take  fire 
by  contact  with  an  Ignited  body.  Resins  dis- 
solve in  ether  and  the  volatile  oils.  When 
heated,  they  combine  with  the  unctuous  oils. 
They  combine  readily  with  the  alkalis  and  al- 
kaline earths,  and  form  what  were  once 
called  soaps;  but  they  are  not  truly  saponi- 
fied. They  represent  the  acid  constitution 
themselves,  and,  as  such,  saturate  the  salifia- 
ble bases.  They  are  not  conductors  of  elec- 
tricity. The  solid  resins  are  amber,  amine, 
benzoin,  colophony,  copal,  dammara,  dragon's 
blood,  elemi,  greaiac,  lac,  resin  of  julap,  lada- 
num,  mastic,  sandarach,  storax,  and  takania- 
hoe.  Stearine  pitch  is  a  resinous  body. 
Standard  Paint  Co.  v.  Bird,  175  Fed.  346,  351, 
352  (quoting  and  adopting  definition  in  Ure 
Diet), 

RESIST 

See  Unreasonably  Resisted. 

Under  the  statute  which  requires  rail- 
road companies  to  maintain  fences  sufficient 
to  ^'resist  horses,  cattle  and  live  stock,"  an 
instruction  that  a  company  was  required  to 
maintain  one  sufi^ient  to  '*turn  stock"  was 
npt  hibproper;  the  quoted  terms  being  synon- 
ymous. Deal  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
129  S.  W.  50,  52,  144  Mo.  App.  684. 

Under  Rev.  St.  1899,  §  1105,  requiring  a 
railroad  company  to  construct  and  maintain 
fences  sufficient  to  prevent  stock  getting  on 
the  track,  an  instruction  in  an  action  under 
such  section  for  injuries  to  stock,  which  de- 
fined a  lawful  fence  as  one  sufficient  "to  re- 
sist horses,  cattle,  swine,  and  like  stock,"  was 
not  erroneous  for  using  the  phrase  "to  re- 
sist" ;  such  phrase  not  being  as  strong  as  the 
phrase  "to  prevent"  in  the  statute.  Hax  v. 
Quincy,  O.  &  K.  C.  R.  Co.,  100  S.  W.  693, 
695,  123  Mo.  App.  172. 

RESISTANCE 

See  Effectual  ResAstance ;  Self-induction 
and   Resistance;    Unit  of  Resistance. 

**  'Resistance*  Is  opposing  force  to  force 
(Bouvier),  not  retreating  from  force."  Brown 
V.  State,  106  N.  W.  536,  539,  127  Wis.  193,  7 
Ann.  Cas.  258. 

Where  a.  contract  for  the  purchase  of 
defendant's  stock  in  plaintiff  corporation  pro- 
vided that  defendant  should  not  concern  him- 
self in  the  manufacture  or  sale  of  resistance 
or  steel  armature  binding  wire,  sheet,  or 
strip,  such  manufactures  must  be  understood 
as  some  alloy  of  copper  used  ia  the  manufac- 
ture of  electric  apparatus  which  does  not 
conduct  electricity  as  freely  as  pure  copper, 
which  is  the  best  conductor,  and  hence  is 


called  "resistance,  wire,  sheet,  or  strip." 
Driver-Harris  Wire  Co.  t.  Driver,  62  Atl.  461, 
463,  70  N.  J.  Eq.  84. 

RESOLUTION 

•    •     *  * 

See  Concurrent  Resolution;  Joint  Reso- 
lution. 

A  "resolution"  is  somewhat  less  formal 
than  an  ordinance,  b^ng  generally  a  mere  ex- 
pression of  the  opinion  of  the  council  as  to 
some  matter  of  administration,  and  it  need 
not  be  in  any  set  form.  Sawyer  v.  Lorenzen 
&  Weise,  127  N.  W.  1091. 

The  term  "ordinances  or  resolutions,"  as 
used  in  Rev.  Codes  1905,  {  2658,  giving  the 
mayor  of  the  city  power  to  sign  or  veto  any 
ordinance  or  resolution  passcfd  by  the  coun^ 
cil,  was  intended  to  include  not  only  ordi- 
nances, as  such,  but  also  ^'resolutions*'  of  a 
legislative  character,  which  therefore  are 
similar  to  ordinances  in  this  respect.  "A 
'resolution'  prescribing  that  certain  streets 
and  avenues  shall  be  paved  in  a  certain  des- 
ignated manner  is  of  a  legislative  character 
and  subject  to  veto  by  the  mayor.  State  v. 
Duis,  116  N.  W.  751,  753,  17  N.  D.  319. 

Code,  {  2448,  par.  2,  requires  one  seeking 
the  right  to  sell  Intoxicants  among  other 
things  to  file  with  the  county  auditor  a  certi- 
fied copy  of  a  resolution  regularly  adopted 
by  the  city  council  consenting  to  such  sales. 
Section  659  requires  the  town  clerk  to  make 
an  accurate  record  of  all  proceedings,  etc., 
adopted  by  the  council.  The  purported  coun- 
cil resolution  filed .  by  an  appUcanJ;.  for:  leave 
to  sell  intoxicants  contained  his  petition  to 
the  mayor  and  town  council,  and  thereafter 
recited  seriatim,  "sixth  month  25th  day,  1909. 
Called  vote  of  council,  trustee  B.  voted  yea," 
followed  by  a  similar  statement  of  the  affirm- 
ative votes  of  the  other  four  trustees,  which 
were  followed  by  the  word,  "Carried,"  and 
attested  by  the  signature  of  the  town  clerk 
and  signed  by  the  mayor.  Held,  that  the 
resolution  contemplated  by  the  statute  was 
the  formal  action  6f  the  tiVwn  counMI  and 
a  record  of  such  action  preserved^  and  that 
the  purported  resolution  was  insufficient  as 
not  showing  ^what  question  was  voted  on ; 
a  "resolution"  being  the  formal  expression  of 
the  opinion  or  will  of  an  official  body  or  a 
public  assembly,  adopted  by  a  vote,  nor  was 
the  record  such  as  could  be  certified,  as  re- 
quired by  the  statute,  the  town  clerk  not 
attesting  that  any  action  of  the  town  council 
was  made  a  matter  of  record,  '^awyer  v. 
Collins,  127  N.  W.  1015, 148  Iowa,  712. 

Ordinanoe  distinKnished 

%he  term  "ordinances  or  resolutions,"  as 
used  in  Rev.  Codes  1905,  $  2658,  giving  the 
mayor  of  the  dty  power  to  sign  or  veto  any 
ordinance  or  resolution  passed  by  the  council, 
was  intended  to  include,  not  only  ordinances 
as  such,  but  also  resolutions  of  a  legislative 
character,  which  therefore  are  similar'  to.  or- 
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dinances  in  tills  respect  A  resolution  pre- 
sedblng  that  certain  streets  and  avenues 
shall  be  paved  in  a  certain  designated  man- 
ner Is  of  a  legislative  character  and  subject 
to  veto  by  the  mayor.  State  y.  Buis»  116  N. 
W.  751,  753,  17  N.  D.  319. 

An  "ordinance"  Is  also  a  "Resolution,*'  and 
the  two  are  equivalent  Hence  an  ordinance, 
authorising  a  street  improvement,  passed 
only  19  days  after  the  resolution  of  inten- 
tion had  been  passed,  is  premature  and  void, 
under  Yrooman  Act  (St.  1885,  p.  147,  c.  153), 
though  not  signed  by  the  mayor  until  two 
days  after  its  enactment.  Mulberry  v.  O*- 
Dea,  88  Pac.  367,  368,  4  Gal.  App.  385  (citing 
aty  of  Los  Angeles  v.  Waldron,  3  Pac.  890, 
65  CJal.  285;  Hellman  v.  Shoulters,  44  Pac. 
921,  45  Pac.  1057,  U4  Gal.  157). 

Under  a  city  charter  giving  the  council 
power  to  make  ordinances,  regulations,  and 
by-laws,  a  grant  of  a  privilege  to  Install  a 
system  of  pipes  through  the  streets  of  the 
dty  to  convey  water  to  the  inhabitants  may 
be  by  "resolution."  Glty  of  Barre  v.  Perry 
&  Scribner,  73  Atl.  574,  575,  576,  82  Vt  801. 

There  is  a  plain  distinction  between  the 
functions  of  an  "ordinance"  and  a  simple 
"resolution"  not  adopted  as  an  ordinance. 
An  "ordinance"  is  a  mode  of  expressing  the 
legislative  acts  of  a  municipal  corporation, 
and  a  resolution  Is  an  order  of  temporary 
character  and  of  a  ministerial  nature.  Pen- 
sacola  V.  Southern  Bell  Telephone  O).,  37 
SSouthv  820,  824,  49  Fla.  161  (citing  aty  of 
Jacksonville  v.  Ledwith,  7  South.  885,  26 
Fla.  163,  9  Ia  R.  A.  69,  23  Am.  St  Rep.  558). 

RESOLVE 

One  of  the  definitions  of  "resolve"  is  to 
separate  a  thing  into  its  component  parts; 
to  reduce  to  constituent  elements.  Mlques 
V.  Delcambre,  51  South.  108, 113,  125  La.  176. 

"The  word  'resolved'  is  as  potent  to  de- 
clare the  legislative  will  as  the  word  'enact- 
ed.*" A  joint  resolution  enacted  by  the 
words  "Be  it  resolved,"  etc.,  is  a  sufficient 
compliance  with  the  mandatory  provision  of 
Gonst  art  3,  f  16,  requiring 'all  laws  to  be 
enacted  by  the  words  "Be  it  enacted,"  etc. 
Smith  V.  Jennings,  45  S.  E.  821,  823,  825,  67 
S.  G.  324  (quoting  Swann  v.  Buck,  40  Miss. 
268). 

RESORT 

See  Public  Resort 

In  a  trial  for  keeping  a  Uquor  resort,  the 
words  "commonly"  and  "habitually"  used  in 
a  requested  Instruction,  applied  to  the  resort, 
were  properly  omitted  as  mere  tautology, 
since  "resort"  means  a  place  of  "frequent  as- 
sembly." State  V.  Fogg,  77  AtL  714,  716, 
107  Me.  177. 


RESORT  FOR  OAMBUH O 

Where  a  person  opens  a  house  under 
his  control  and  permits  persons  to  gather 
there  and  gamble  without  invitation,  it  be- 
comes a  "resort  for  gambling."  Davis  v. 
State  (Tex.)  151  S.  W.  313,  314. 

RESORT  TO 

Single  ^slt 

Suffering  a  single  private  act  of  illicit 
Intercourse  or  lascivious  behavior  or  ex- 
posure of  person  in  one*s  house  is  not  keeping 
a  house  of  lUfame,  or  a  building  "resorted 
to"  for  prostitution  or  lewdness,  within  the 
meaning  of  Gen.  St  Mass.  c.  87,  H  0,  7.  To 
hold  that  it  did  would  be  to  leave  wholly  out 
of  view  the  meaning  of  the  phrase  "resorted 
to,"  as  used  In  those  sections  of  the  statute. 
The  prohibition  is  against  keeping  or  main* 
talnlng  a  house  which  persons  are  permitted 
to  frequent  for  the  purpose  of  unlawful 
sexual  indulgence.  The  mischief  which  the 
statute  seeks  to  prevent  Is  the  e:^tence  of 
such  places  of  resort,  with  the  temptations 
which  they  hold  out  and  the  vices  whidi 
they  engender  and  encourage.  To  prove  the 
offense  charged,  there  need  not  necessarily 
be  direct  evidence  of  numerous  acts  of  pros- 
titution or  lewdness  permitted  by  the  keeper 
of  the  house.  But  the  evidence,  whether 
direct  or  circumstantial,  must  be  sufficient  to 
satisfy  the  Jury  that  it  was  kept  as  a  place 
of  "resort"  for  such  purposes.  Common- 
wealth V.  Lambert  (Mass.)  12  Allen,  177, 179. 

RESOURCES 

The  "resources'*  of  a  county  include  Its 
land,  timber,  coal,  crops,  improvements,  rail- 
ways, factories,  and  everything  that  goes  to 
make  up  its  wealth  or  to  render  it  desirable. 
All  these  the  fiscal  court  has  power  to  ad- 
vertise under  Act  March-  21,  1906  (Acts 
1906,  p.  342,  c.  73),  amending  Ky.  St  1903, 
{  1840;  but  under  such  statute  the  fiscal 
court  cannot  appropriate  county  funds  to  se- 
cure a  political  convention  to  be  held  in  the 
county;  that  object  not  being  within  the 
statutory  authority  to  advertise  the  resources 
of  the  county.  Jefferson  Ck>unty  ?•  Peter, 
105  S.  W.  887.  888,  127  Ky.  453. 

RESPECT 

See  In  Bespect  To, 


See  Not  a  Respectable  Woman. 

One  who  is  frequently  under  the  influ* 
ence  of  liquor,  and  who  during  the  preceding 
year  permitted  gambling  in  his  place  of  busi- 
ness, is  not  a  man  with  "respectable  charac- 
ter" within  Cobbey's  St  1907,  §  7150,  and  not 
entitled  to  a  liquor  license.  Woods  v.  Gar- 
vey,  118  N.  W.  1114,  82  Neb.  776. 

As  applied  to  witnesses,  the  words  "re- 
spectable" and  "reputable"  have  practically 
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tlie  saime  meaniiig.  Mr.  Webster  define*  the 
term  "resiNictable*'  as  worthy  oC  raopect;*'  fit* 
ted  to  awaken  esteem-^  desttrring  sagftrd ; 
hence  of  good  repate;  not  Ideaa;  as  a  i^ 
i^ectable  dtlssen— and  the  teisai  '^reputable" 
as  having  or  worthy  of  good  r^^te;  held  In 
esteem;  honorable;  praiseworthy;  as  a  rep- 
utable man  or  character.  State  y.  Splvey, 
90  S.  W.  81.  87,  191  Mo.  ai  (dtlng  Frelelgh 
y.  State,  8  Mo.  606}. 

The  deteradnkLtioii  as.  to  how  a  •corpse 
shall  be  dressed  for  tnrlal  and  the  quality 
of  the  ooflln  and  tiie  box  In  whl(^  it  is  to 
be  traced,  as  well  as  the  depth  eif  ttie  grsTe* 
are  matters  for  those  who  hare  the  bnrlal  in 
charge,  so  that  what  is  a  '^decent,**  ^Ivoper/' 
or  "reqyeetable"  borial  will  vary  with  the 
financial  or  soda)  standing  of  the  deceased 
and  his.  relatives,  the  customs  of  the  com- 
munity, and  the  rules  of  religious,  social, 
and  political  orgaodzations  to  which  he  may 
have  belonged.  Seaton  v.  Ck)mmonwealth, 
149  S.  W.  871,  872,  149  Ky.  498,  42  h.  R. 
A.   (N.   SO  211. 

B£8PECTIHO  TITIiE  TO  LAKB 

A  suit  for  specific  performance  is  not  a 
suit  "respecting  titles  to  land,"  withhi  Const 
art  6,  I  16,  par.  2,  requiring  cases  of  that 
nature  to  be  tried  in  the  county  where  the 
land  lies.  Marshall  v.  Whatley,  72  S.  B. 
244,  24fi,  186  Oa.  805,  36  L.  B.  A.  (N,  8.)  552. 

A^  suit  to  recover  for  trespass  to  land  is 
not  one  "respecting  titles  to  land,"  within  the 
Ckmstltution,  conferring  on  the  superior  court 
exclusive  jurisdiction  of  such  suits,  though 
title  to  land  may  be  Incidentally  involved. 
Batson  v.  Higginbothem,  68  S.  E.  455,  466, 
7  Ga.  App.  835l 

An  action  under  Civ.  Code  1910,  I  3666, 
by  a  remainderman  against  a  life  tenant,  to 
have  the  estate  of  the  latter  declared  forfeit- 
ed and  the  remainderman  put  In  possession, 
because  of  waste  committed  by  the  tenant,  is 
a  suit  ''respecting  titles  to  land,"  and  the 
venue  thereof  is  the  county  in  which  the 
land  involved  is  located.  Brown  v.  Martin, 
78  S.  B.  495,  498,  137  Ga.  338,  39  L.  R.  A. 
(N.  8.)  16. 

RESPECTIVE 

Article  6  of  the  Treaty  of  Amity  and 
Commerce  of  1783  between  the  United  States 
and  Norway  and  Sweden  as  revived  by  the 
Treaty  of  Commerce  of  Navigation  of  1827, 
art  17,  providing  that- the  subjects  of  the 
ecmtractlng  parties  In  the  respective  states 
may  freely  dispose  of  their  goods  and  effects 
by  teatament,  donation,  or  otherwise,  means 
that  the  subject  may  freely  dispose  of  his 
property  within  the  country  of  his  citizen- 
ship; the  word  "respective"  b^ng  defined 
as  "pertaining  or  relating  severally  to  each 
of  those  uader  consideration;  several;  par- 
ticular."    In  ce  Stixrud's  Estate,  109  Fac. 


343,  346,  58  Wash.  389,  33  L.  B.  A.  (N.  S.) 
682,  Jawti  Caa.  IWlAi  80a 


•   • 


&CU!BCTIVia,Y 

'  While  the  vTord  "reflpectlvely"  Is  not  giv- 
en precisely  the  same  meaning  by  lexicogra- 
phers as  the  word  ''alterhately,'*  it  is  used  in 
Act  1901  (P.  L.  029),  allowing  challenges  to 
be  made  by  the  state  and  defendant;  "re^ 
spectively,"  in  the  same  sense  as  the  word 
"alternately,"  used  In  Act  1860  (P.  L.  440, 
f  38),  providing  that  the  commonwealth  shall 
challenge  one  person  and  the  defendant  one 
person,  and  so  ^alternately'*  until  all  the 
ehaUeoges  shall  be  made.  Commonwealth  ▼. 
Conror,  56  Atl.  427,  428,  207  Fa.  212. 

"The  power  to  call  a  term  was  conferred 
originally  upon  the  Justices  of  the  Supreme 
Court  not  acting  collectively  or  together, 
but  severally;  that  is,  upon  each  individual 
acting  as  circuit  Judge  in  his  respective  dis- 
trict and  in  reference  to  the  court  over 
which  he  ha4  authority  to  preside,  and  not 
in  respect  to  the  circuit  court  of  some  other 
district  of  which  he  was  not  primarily  ex 
officio  the  Judge.  "Severally"  has  been  con- 
strued to  be  equivalent  in  meaning  to  "re- 
spectively." Hanley  v.  City  of  Hedford,  108 
Fac.  188, 192.  56  Or.  171. 

RESPONDEAT  SUPERIOR 

The  law  of  "respondeat  superior^  is  that 
the  master  is  liable  for  the  negligent  acts  of 
his  servants  if  done  In  obedience  to  the 
master's  orders  or  within  the  scope  of  the 
servants'  employment  or  line  of  their  doty. 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Henefy  (Tex.) 
99  S.  W.  884,  885. 

"The  maxim  of  ^respondeat  superior*  is 
founded  on  the  principle  that  he  who  expects 
to  derive  advantage  from  an  act  which  is 
done  by  another  for  him  must  answer  for 
any  Injury  which  another  may  sustain  from 
it"  A  railroad  company  carrying  mails  is 
liable  for  injuries  to  a  mall  derk  caused  by 
the  negligence  of  a  railroad  employ^.  Barl^- 
er  V.  Chicago  ft  P.  A  St  L.  By.  Co.,  90  N.  SL 

1057,  1059,  248  ni.  482,  26  L.  B.  A.  (N.  S.) 

1058,  184  Am.  St  Bep.  882. 

"The  maxim  of  'respondeat  superior* 
means  that  a  master  is  responsible  for  the 
acts  of  its  servants  if  the  particular  act 
causing  the  injury  be  within  the  scope  of, 
and  be  done  In  the  exercise  of,  the  servant's 
delegated  authority.  The  test  of  the  ex- 
istence of  the  relation  of  master  and  servant 
Is  found  in  the  exercise  of  authority  in  ap- 
pointing the  servant,  in  directing  his  acts, 
in  receiving  the  benefits  of  his  acts,  and 
In  reserving  the  power  of  dismissal."  Fet- 
ting  V.  Winch,  104  Pac.  722,  723,  54  Or. 
600,  38  L.  B.  A.  (N.  S.)  379,  21  Ann.  Caa 
352  (quoting  and  adopting  definition  in  7 
Words  and  Phrases,  p.  6177). 
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A  persoti  can  be  held  lilible  foe  negli- 
gence of  another  onljr  under  the  maxl^  ''re- 
spondeat superior,"  which  applies  only  where 
the  relation  of  master  and  servant  exists,  or 
where  defendant  Is  estopped  to  deny  that  it 
exists,  Thomas  v.  Springer,  119  N.  Y.  Supp. 
460,  463,  134  App.  Div.  640;  Id.,  119  N.  Y. 
Supp.  468, 134  App  Diy.  9^. 

The  test  of  a  master's  liability,  under 
the  rule  of  ^'respondeat  superior,"  is,  not 
whether  a  given  act  was  done  during  the  ex- 
istence of  the  servant's  employment,  but 
whether  such  act  was  done  by  the  servant 
while  engaged  In  the  service  of  and  while 
acting  for  the  master  in  the  pnosecntion  of 
the  master's  business.  A.  master  is  not  lia* 
ble  for  the  negligent  act  of  a  servant  or 
employ^  if,  at  the  time  of  the  doing  of  such 
act,  the  servant  or  employ^  is  not  then  en- 
gaged in  the  service  or  duties  of  his  em- 
ployment, although  the  act  be  one  which, 
if  done  by  such  servant  or  employ 6  while 
on  duty  and  at  a  time  when  actually  engftged 
in  his  master's  service,  would  be  clearly 
within  the  course  and  scope  of  the  usual 
and  ordinary  duties  of  such  servant  or  em- 
ployC.  Lima  Ry.  Co.  v.  Little,  65  N.  E.  861, 
S63,  .67  Ohio  St.  01  (citing  Little  Miami  R. 
Co.  V.  Wetmore,  19  Ohio  St.  110,  2  Am. 
Rep.  373). 

The  rule  of  "respondeat  superior"  is 
based  upon  the  right  which  an  employer  has 
to  select  his  servants,  to  discharge  them  if 
not  competent,  and  to  direct  and  control 
them  while  in  his  employ.  Laws  1871,  p. 
1478,  c.  680,  provirles  for  the  appointment 
by  the  Governor  of  commissioners  to  erect 
a  hall  for  the  county  of  Erie  and  city  of 
Buffalo,  and  to  assicm  to  the  county  and 
city  the  parts  to  be  occupied  by  each.  Laws 
1880,  p.  135,  c.  31,  empowers  the  superior 
court  of  Buffalo  to  appoint  trustees  for  the 
hall,  and  makes  it  the  duty  of  the  trustees 
to  assign  to'  the  oounty  and  city  the  parts 
to  be  occupied  by  each,  appoint  servants,  and 
care  for  the  biliiding.  Held,  that  the  county 
and  city  are  not  liable  for  the  death  of  a 
person  due  to  the  negligent  operation  of  an 
elevatot  in  such  hall;  the  rule  of  respondeat 
superior  not  applying,  as  the  elevator  opera- 
tor was  not  appointed  by,  nor  responsible  to, 
the  county  and  city.,  Moest  v.  City  of  Buf- 
falo, 101  N.  Y.  Supp.  996,  999.  116  App.  Div. 
657  (citing  statement  in  Maxmillian  v.  Mayor, 
etc.,  of  City  of  New  York,  62  N.  Y.  160-163, 
20  Am.  Kep.  468). 

Wher^  a  mere  volunteer  (that  is,  one  who 
has  no  interest  in  the  work)  undertakes  to 
assist  the  servants  of  another,  he  does  so  at 
his  own  risk.  In  such  a  case  the  maxim  of 
"respondeat  superior"  does  not  apply.  But 
where  one  has  an  interest  in  the  work,  either 
as  a  consignee  or  the  Ber\'ant  of  a  consignee, 
or  in  any  other  capacity,  and  at  the  request 
or  with  the  consent  of  another's  servants 
undertakes  to  assist  them,  he  doeis  not  do  so 
at  his  own   risk,  and,   if  injured  by  their 


carelessness,  tbelr  master  is  responsible.  In 
such  a  ease  the  maxim  does  not  apply.  KeUir 
V.  Tyre,  114  N.  W.  ISO,  752,  108  Minn.  176, 
17  L.  R.  A.  (N.  8.)  334  (citing  Welch  v. 
Maine  Cent.  R.  Co.,  30  AU.  116,  86  Me.  552, 
25  L.  R.  A.  661). 

Where  a  boy  about  six  years  of  age,  a 
guest  at  a  hotel  with  his  parents,  wandered 
into  a  room  in  which  a  bell  boy  or  porter 
was  engaged  in  playing  a  harmonica  for  his 
own  amusement,  and  the  latter  accidentally 
or  willfully  shot  the  boy  with  a  pistol,  the 
bell  boy  was  not  acting  within  the  course  of 
the  apparent  or  actual  scope  of  his  employ* 
ment,  and  the  innkeeper  was  not  liable  for 
the  injury  inflicted,  under  the  rule  of  ''re- 
spondeat superior."  Clancy  v.  Barker,  131 
Fed.  161, 162,  66  C.  G.  A.  460,  69  L.  R.  A.  653. 

The  doctrine  of  "respondeat  superior" 
applies  only  when  the  relation  of  master  and 
servant  is  shown  to  exist  between  the  wrong- 
doer and  the  person  sought  to  be  charged 
with  such  neglect  or  wrong  at  the  time  and 
in  respect  to  the  very  transaction  out  of 
which  the  injury  arose.  So,  assuming  that 
the  relation  of  master  and  servant  existed 
between  a  father  and  daughtef,  he  is  not  re- 
sponsible for  her  injuries,  v^here  It  does  not 
api)ear  that;  on  the  occasion  in  question,  she 
was  acting  as  such  servant  within  the  scope 
of  her  employment.  Doran  v.  Thomsen,  71 
Atl.  296,  298,  76  N.  J.  Law,  754,  19  L.  R.  A. 
(N.  S.)  335,  131  Am.  St.  Rep.  677. 

The  rule  of  "respondeat  superior,"  by 
which  a  master  is  liable  for  the'  wrongful 
acts  of  his  servants  within  the  scope  of  their 
authority,  "is  founded  upon  public  policy  ami 
convenience.  Every  person  is  bound  to  use 
due  care  in  the  conduct  of  his  business.  If 
the  business  is  committed  to  an  agent  or 
servant,  the  obligation  is  not  changed.  If  he 
employs  incompetent  or  untrustworthy  agents, 
it  is  his  fault,  and,  whether  the  Injury  to 
third  persons  is  caused  by  the  negligence  or 
positive  misfeasiince  of  the  agent,  the  maxim 
'respondeat  superior'  applies,  providing  only 
that,  the  agent  w^as  acting  at  the  time  for 
the  principal  and  within  the  scope  of  the 
business  intrusted  to  him."  Chicago  Herald 
Co.  V.  Bryan,  92  S.  W.  902,  905,  195  Mo.  574 
(quoting  Hig^ins  v.  Water vllet  Turnpilce  & 
R.  Co.,  46  N.  Y.  24,  7  Am.  Rep.  293). 

Where  a  county  board,  \vithout  authority 
in  law,  deducted  from  the  taxes,  levied  hy  a 
town,  a  portion  thereof  alleged  to  be  invalid, 
and  the  county  treasurer  did  not  collect  tiie 
sanie,  the  maxim  "respondeat  superior"  did 
not  apply,  and  the  county  was  not  liable  to 
the  town  for  the  amount  so  deducted.  Towm 
of  Crandon  v.  Forest  County,  64  N.  W.  847, 
848,  91  Wis.  239. 

RESPONSIBLE 

See  Be  Responsible  For:    Individually 
Responsible;    Personally   Responsible. 


RESPONSIBLE 


359 


RESPONSIBILITY 


Plaintiff  and  defendant  entered  Into  a 
contract  by  which  defendant,  the  lessee  of 
a  coal  dock,  wad  to  act  as  bailee  and  agent 
in  receiving,  storing,  reshlpplng,  and  selling 
coal  produced  by  plaintiff.  The  contract  pro- 
vided that  plaintiff  should  remain  the  owner 
of  the  coal  until  it  was  soid,  and  fix  the 
selling  price,  defendant  to  receive  a  conunis- 
sion  on. the  sales  and  to  guaranty  the  ac- 
counts ;  that  plaintiff  should  insure  all  coal 
consigned  and  deliver  the  same  safely  along- 
side defendant's  dock,  which  should  there- 
upon be  "responsible"  to  plaintiff  for  all  coal 
after  such  delivery  alongside  its  dock,  and  in- 
sure the  same,  and  pay  taxes  thereon,  and 
guarantee  weights  as  per  bills  of  lading, 
being  compensated  therefor,  and  for  dock 
rents  by  the  payment  by  plaintiff  of  a  stated 
price  per  ton  for  loading  and  reloading.  It 
is  held  that  the  provision  that  defendant 
should  be  "responsible"  for  the  coal  after  its 
delivery  was  not  intended  to  enlarge  its 
common-law  liability  as  bailee  by  making  It 
an  Insurer  against  all  possible  contingencies, 
but  to  mark  the  time  when  such  liability 
should  commence,  and  that  it  was  not  liable 
for  a  loss  of  ookl  through  a  collapse  of  its 
dock,  occurring  without  any  fault  or  negli- 
gence on  its  part  Fairmpnt  Coal  Co.  v. 
Jones  &  Adams  Co.,  134  Fed.  711,  714,  67 
C.  C.  A.  265. 


See  Lowest  Responsible  Bidder. 

The  word  "responsible**  in  the  phrase 
"lowest  responsible  bidder,"  as  used  )n  Gen. 
St.  1909,  §  1017,  providing  for  competitive 
bids  before  awarding  eoDftracts  for  public 
improvements,  implies  skill,  judgment,  and 
integrity  necessary  to  a  faithful  performance 
of  the  contract,  as  well  as  sufficient  financial 
resources  and  ability.  Williams  v.  City  of 
Topeka,  118  Pac.  864,  8G6,  85  Kan.  857,  38 
L.  R.  A.  (N.  S.)  672,  Ann.  Cas.  1913A,  497. 

The  word  "responsible,"  applied  to  an 
undertaking  to  pay  money,  means  "financial 
ability,"  but,  where  a  statute  relating  to  eon* 
tracts  for  public  Improvements  requires  a  "re^ 
Sponsible  bidder,"  it  means  one  of  ability 
to  respond  to  the  requirements  of  the  con- 
tract; and  a  statute  requiring  a  contract  for 
a  public  improvement  to  be  let  to  the  lowest 
responsible  bidden  does  not  require  the  let- 
ting of  the  contract  to  the  lowest  bidder  ou 
ascertaining  his  financial  responsibility  only, 
but  the  term  ^'responsible**  Includes  the  abil- 
ity to  respond  by  the  discharge  of  contrac- 
tor's obligations  in  accordance  with  the  de- 
mands of  the  contract.  Acts  1909,  c.  442,  re- 
quiring the  commissioners  of  a  drainage  dis- 
trict to  let  the  work  of  construction  to  the 
''lowest  responsible  biddei*,*'  confers  a  dis- 
cretion, exercise  of  which  Is  not  to  be  In- 
terfered with  unless  Infinenced  by  fraud  as 
to  determining  whether  a  bidder  is  responsi- 
ble; such  term  including  ability  to  respond 


to  the  requirements  of  the  contract. '  Saiider- 
lln  V.  Luken,  68  8.  E.  225,  227,  162  N.  O.  788 
(quoting  and  adopting  definition  in  People  ex 
rel.  Assyrian  Asphalt  Co.  r.  Kent,  48  N.  E. 
760,  160  in.  655). 

In  awarding  a  contract  for  the  construc- 
tion of  a  drainage  ditch,  the  county  auditor, 
In  determining  who  is  the  lowest  responsible 
bidder,  is  not  limited  to  an  inquiry  as  to 
financial  responsibility,  but  may,  in  the  ex- 
ercise of  the  discretion  vested  in  him,  Inquire 
also  as  to  the  fitness  and  ability  of  the  bid- 
ders to  do  and  perform  the  particular  work. 
KelJing  V.  Edwards,  134  N.  W.  221,  223,  116 
Minn.  484,  38  L.  R.  A.  (N.  S.)  668. 

The  statute  requiring  that  contracts  for 
public  improvements  shall  be  let  to  the  low- 
est responsible  bidder  does  not  require  the 
letting  of  contracts  to  the  lowest  bidder,  on 
ascertaining  his  financial  responsibility  only, 
but  the  term  "responsible"  includes  the  abili- 
ty to  respond  by  the  discharge  of  the  con- 
tractor's obligations  in  accordance  with  what 
may  be  expected  or  demanded  under  the  con- 
tract, and  where  the  board  of  local  improve- 
ments has  exerdsed  its  discretion  in  the 
award  of  a  contract  for  a  •  public  improve- 
ment, the  presumption  arises  that  its  action 
was  legal,  and  the  party  asiterting  the  con- 
trary has  the  burden  of  overcoming  the  pre- 
sumption by  proof  that  the  board  acted  with- 
out Jurisdiction  or  fraudulently.  Hallet  v. 
City  of  Elgin,  98  N.  £.  530,  532,  254  111.  ^43. 

RESPOMSIBIUTT 

See  Criminal  Responsibility. 

* 

The  primary  meaning  of  "responslblUty" 
Is  the  state  of  being  answerable  for  an  obll* 
gatlon.  A  secondary  meaning  is  the  ability 
to  pay.  Niagara  Fire  Extinguisher  Co.  v. 
Hlbbard,  179  Fed.  844,  W8,  103  C.  C.  A.  330. 

**Liabillty"  In  Its  broadest  and  most  com- 
prehensive use  Includes  any  obligation  one  Is 
bound  in  law  or  justice  to  perform,  and  la 
synonymous  with  "responsibility" ;  In  a  more 
restricted  and  perhaps  In  Its  popular  sense,  it 
means  that  whictar  one  is  under  obligation  to 
pay  to  another.  State  ex  rel.  City  of  Mil- 
waukee V.  Milwaukee  Electric  Ry.  &  Light 
Co.,  129  N.  W.  623,  630,  144  Wis.  386,  1^0 
Am.  St.  Rep.  1025. 

Laws  19u7,  p.  414,  c.  194,  regulating  the 
sale  of  nursery  stock,  provides  for  the  Issu* 
ance  of  a  certificate  and  permit  by  the  state 
board  of  agriculture,  and  declares  that,  as  a 
condition  precedent  thereto,  the  board  shall 
require  such  references  and  evidences  of  in- 
tegrity as  may  be  necessary  to  establish  the 
responsibility  and  good  faith  of  the  appli- 
cant, but  provides  fOr  no  AK>eal  from  the  de- 
cision of  the  board.  Held,  that  the  word 
'^responsibility,"  as  so  used,  -meant  ability  to 
answer  in  payment  or  to  respond  in  dam- 
ages for  injuries  caused  by  the  sale  of  im- 
proper nursery  stock,  and  that  such  provi^ 
sion,  not  being  within  the  poUae  power  of  the 
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state  to  protect  tbe  people  from  fraud,  im- 
position,  and  deception,  was  a  violation  of 
Const,  art  6,  i  2,  as  depriving  nurserymen 
of  their  property  without  due  process  of 
law,  in  conferring  on  the  board  an  absolute 
power  to  determine  who  shall  and  who  shall 
not  sell  nursery  stock  within  the  state.  Ex 
parte  Hawley,  115  N.  W.  ^,  95,  22  S.  D.  23, 
15  L.  R.  A.  C^T.  SJ  138  (citing  Webst  Interna- 
tional Diet.). 

REST 

The  word  •^rest,"  within  a  will  devising 
the  "rest"  of  testator's  estate  after  specified 
bequeste,  means  "that  which  remains  after 
what  has  previously  been  given  is  with- 
drawn." Paterson  General  Hospital  Ass'n 
V.  Blauvelt,  06  Atl.  1055,  1057»  72  N.  J.  Eq. 
725. 

B£8T  AND  BE8IDUE 

A  general  residuary  clause  In  a  will  pre- 
cludes intestacy  as  to  any  part  of  testator's 
estete,  unless  the  clear  intent  of  the  will  pre- 
vents such  a  construction;  and  the  words 
"rest  and  residue"  in  such  a  clause  are  com- 
prehensive enough  to  Include  any  Interest  of 
testator  not  previously  disposed  of..  Holmes 
V.  Mackenzie,  84  AtL  d40,  342,  U8  Md.  210. 

A  will  devised  specific  realty  to  testetor's 
wifte,  bequeathed  all  his  personalty  to  her  ab- 
solutely, and  devised  the  "rest  and  residue" 
of  his  estate  to  a  trustee  with  directions  to 
give  her  during  her  lifetime  the  income  there- 
from and  the  proceeds  of  any  sale  made  pur- 
suant to  her  written  directions,  and  at  her 
death  to  distribute  what  remained  to  others. 
Held,  that  the  words  "rest  and  residue,"  in 
absence  of  language  showing  a  contrary  in- 
tention, meant  the  estate  remaining  after 
payment  of  charges,  debte,  and  particular 
legacies,  including  statutory  allowance  fixed 
by  the  county  court  for  the  temporary  main- 
tenance of  the  widow  and  received  by  her  for 
that  purpose.  SmulUn  v.  Wharton,  125  N. 
W.  1112,  1115,  86  Neb.  553. 

REST,  BESIBUB,  AHD  RlSMAllfDiaBt 

Under  a  will  giving  to  various  persons 
shares  of  stock  in  a  corporation,  36  shares 
in  all,  while  testator  owned  at  the  date  of 
the  will  only  31  shares,  and  at  his  death  25 
shares,  the  residuary  gift  being  **all  the  rest, 
residue,  and  remainder  of  my  estate,"  the 
legacies  of  stock  are  general  legacies,  so  that 
the  executor  will  make  up  the  deficit  by  pur- 
chase. Slade  V.  Talbot,  65  N.  B.  374,  182 
Mass.  266,  94  Am.  8t  Rep.  653  (citing  and 
adopting  Johnson  v.  Ooss,  128  Mass.  433; 
Harvard  Unitarian  Soc.  v.  Tufts,  23  N.  B. 
1006, 151  Mass.  76^  7  L.  R.  A.  380). 

RESTAURANT 

A  ''restaurant"  is  defined  by  Webster  to 
be  an  eating  house,  and  such  it  has  always 
been  construed  under  the  law,  and  not  where 


intoxicante  are  dispensed  under  the  guise  of 
running  a  restaurant  A  restaurant  keeper, 
in  contemplation  of  law,  is  not  a  saloon 
keeper.  Savage  v.  State,  88  S.  W.  351,  353, 
50  Tex.  Cr.  R.  199  (citing  7  WV>rds  and 
Phrases,  p.  6181). 

'*It  is  clear  that  as  a  general  rule  a 
restaurant  or  boarding  nouse,  where  the 
meals  are  wholly  cooked  and  served  by  the 
proprietor  and  members  of  his  family,  must 
be  a  very  small  affair,  hardly  rising  to  the 
dignity  of  a  'restaurant'  or  'boarding  ho«se.' " 
Bx  parte  Lemon,  77  Pac.  465,  466,  143  GaL 
558,  65  L.  R.  A.  946. 

As  dramshop  or  ttppUng  House 

Whether  or  not  a  "restaurant**  Is  a 
"dramshop"  or  "tippling  house*'  depends  up- 
on the  character  of  the  business  that  is  car- 
ried on  therein.  Denver  City  Ordinance  1892, 
No.  102, 1 1,  providing  that  no  person  or  cor- 
poration within  the  dty  shall  directly  or  in- 
directly sell  or  give  away  any  intoxicating  or 
malt  liquors,  to  be  drunk  on  the  premises 
where  sold  or  given  away,  without  a  license 
first  obtained  from  the  city,  was  applicable  to 
a  person  who  was  a  bona  fide  restaurant  keep- 
er, and  who  sold  liquor  only  to  customers  to 
be  drunk  only  in  connection  with  a  meal. 
ScanlOn  v.  City  of  Denver,  88  Pac  156,  157, 
38  Colo.  401. 

Bme  store 

The  sale  of  soda  water  and  ioe  cream 
tn  a  drug  store  does  not  bring  the  proprietor 
thereof  within  the  statute  providing  that 
keepers  of  "eating  houses,  restaurants,  and 
saloons'*  cannot  be  lawfully  granted  permits 
for  the  sale  of  liquor.  In  re  Henery,  100  N. 
W.  43,  44,  124  lown,  368. 

Enropeaat  hotel 

A  dty  ordinance  imposed  an  annual  li- 
cense tax  on  hotels  and  also  on  restauranta, 
and  defined  "restaurants"  as  "every  place 
where  food  or  refreshmenta  are  preparefd  for 
casual  visitors  and  sold  for  consumption 
therein."  Held,  that  a  hotel  conducted  on 
the  "European"  plan,  with  an  eating  place 
in  connection,  could  not  be  diarged  with  a 
restaurant  license,  since  the  furnishing  of 
food  to  casual  visitors  Is  only  an  incident 
to  the  business  of  a  hotel,  whether  it  be  run 
on  the  "American"  or  "European"  plan.  New 
Oalt  House  Co.  v.  City  of  Louisville,  111  iS. 

W.  351,  852,  129  Ky.  841|  17  U  B.  A.  ^.  80 

566. 

As  uereantUe  pursuit 

See  Mercantile* 

As  plmee 

Bee  Place. 

As  place  of  Imsiaess 
See  Place  of  Business 

BESTAURANT  KEEPER 

A  "restaurant  keeper,"  in  oontemiriUitloa 

of  law,  is  not  a  saloon  keeper.    Savage  ▼« 
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State,  88  S.  W.  351,  353,  50  Tex.  Cr.  rf.  199 
(citing  7  Words  and  Phttises,  p.  6181). 


^8  trader,  see  Trnder^-Tradesman. 

RESTITUTION 

A  "writ  of  restitution"  Is  one  which  is- 
sues to  restore  a  party  to  the  possession 
of  property  of  which  he  had  been  wrongfully 
deprlired  hy  some  previous  order  of  the  same 
court  or  some  previous  writ  Issuing  from  the 
same  court.  The  chancery  court  has  no  pow- 
er to  issue  a  writ  of  restitution  to  supersede 
«  writ  or  order  of  the  circuit  court.  Herrin 
▼.  Franklin,  1  Tenn.  Ch.  App.  95,  106. 

RESTRAIN 

See   License,    Regulate,    and   Restrain; 
Regulate  and  Restrain. 

A  person  is  **restPftlned  of  his  liberty** 
as  bearing  on  bis  right  to  a  writ  of  habeas 
corpus  whenever  he  is  deprived  of  the  privi- 
lege of  going  when  and  where  he  plettftes.  In 
re  Hclifonies,  lOt  N.  W.  466,  75  Neb.  702, 
(qnotihg  with  approval  from  GomBUNi wealth 
▼.  Rldgway  [Pa.]  2  Ashm.  24^. 

As  gMng  power  te  pvohiliit 

The  word  "restrain,"  In  Wilson's  Rev. 
ft  Ann.  St  1G08,  I  888,  providing  that  the 
dty  council  shall  have  power  to  ''restrain," 
prc^iblt,  and  suppress  tippling  shops,  etc, 
l8  not  synonymous  witli  '-prohibit"  or  ^'sup- 
press,"  and  does  not  contemplate  an  absolute 
destruction  of  the  business,  but  rather  plac- 
ing it  within  bounds.  Territory  v.  Robert- 
son, 82  Pac.  144,  145,  19  Ohl.  149. 

The  word  ''restrain"  in  Cities  and  Towns 
Law  1905,  f  53,  subseC  40,  empowering  com- 
mon cotmcils  of  cities  *'to  license,  tax,  regu- 
late and  restraisT '  places  where  intoxicating 
liquors  are  kept  for  sale  to  be  used  on  the 
jwemlses,  does  not  s^ve  power  to  prohibit, 
'Imt' means  to  abridge,  confine,  bieep  in,  hold 
in,  and  the  like;  the  state  itself  not  having 
undertakei  to  prohibit  or  suppress  the  traf- 
fic. Bnsley  v.  State,  172  Ind.  198»  88  N.  B. 
62, 65. 

St  Johns  City  Charter,  |  69,  subd.  45, 
anthorlElng  the  council  to  regulate  and  re- 
strain dealers  in  liquor,  places  where  it  is 
kept  for  sale,  and  the  sale  and  disposal  there- 
of, and  providing  that  no'  provisions  of  the 
law  concerning  the  sale  or  disposition  of  liq- 
uors in  Multnomah  county  shall  apply  to  the 
sale  or  disposition  thereof  in  said  city,  re- 
peals the  local  option  law  as  to  such  dty ; 
the  word  "restrain"  being  more  comprehen- 
sive than^  and  including  the  power  to,  "pro- 
hibit," and  the  x>ower  to  license  being  in- 
cluded in  the  word  "regulate."  State  v. 
Cochran,  104  Pac.  419,  421,  55  Or.  157. 

As  resmlate 

See  Regulate. 


As  testriet 

See  Restrict 

BBSntAZlfBD     AHB     J^BBBJVWD     OT 


The  essential  thing  to  constitute  an  im- 
prisonment is  constraint  of  the  person,  whiidk 
may  be  by  threats  as  well  as  by  actual  force ; 
and  if  the  words  or  conduct  are  such  as  to 
induce  a  reasonable  apprehension  of  force, 
and  the  means  of  coercion  are  at  hand,  a 
person  may  be  as  effectually  "restrained  and 
deprived  of  liberty"  as  by  prison  bars.  He- 
brew V.  Pulls,  64  Atl.  121, 122,  93  N.  i.  Law, 
621,  7  Ii.  R.  A.  (N.  S.)  589,  118  Am.  St  Rep. 
T16. 

BESTBAlNINa  OBD£B 

A  temporary  Injunctioii  Ui  In  effest.  a 
''restraining  order."  Castleman  v.  State,  47 
SOJQth.  647»  6491  94  Miss.  609. 

A  "restraining  order"  is  an  order  grant- 
ed to  maintain  the  subject  in  ^ntroversy  in 
statu  quo  until  the  hearing  of  an  application 
f6r  a  temporary  injunction,  and  hence  is 
distinct  from  "a  "temporary  injunction."  Bx 
parte  Grimes,  94  Pac.  668,  670, 1  Okl.  Cr.  102. 

A  "restraining  order"  is  in  aid  only,  and 
not  a  part,  of  the  main  action,  and  Its  office 
is  only  to  hold  matters  In  statu  quo  for  the 
time  being,  and  until  parties  can  be  heard 
as  to  the  propriety  of  issuing  a  temporary 
injunction.  An  order  enjoining  a  defendant 
from  entering  upon  and  interfering  with 
the  possession  of  plaintUT  of  a  certain*  tract 
was  a  temporary  order  of  injunction,  and 
not  a  mere  restraining  drder,  and  one  which 
could  be  continued  in  force,  alter  dissolu- 
tion by  a  supersedeas.  State  ez  rel.  Keefis 
▼.  Graves,  117  N.  W^  717,  718,  82  Neb.  282. 

Though  the  terms  "temporary  injunc- 
tion" and  ''restraining  order"  are  often  used 
synonymously,  a  "restraining  order^  Is  ef- 
fective only  until  an  application  for  an  in- 
junction shall  be  heard;  a  "temporary  in- 
junction" is  a  restraining  order  effectiv«  nn- 
til  the  trial  of -the  action  in  which  it  is  is- 
sued. The  effect,  and  not  the  name  by  which 
an  order  may  be  called,  determines  to  which 
of  two  classes  it  properly  belongs.  State  v. 
Johnston,  97  Pac.  790,  791,  78  Kan.  &15. 

A  preliminary  injunction  runs  until  the 
defendant  "shall  have  duly  answered  the 
bin  of  complaint  and  our  said  court  shall 
make  other  order  to  the  contrary,"  but  an 
ad  interim  "restraining  order"  always  com- 
mands the  defendant  to  ^how  cause  why 
an  injunction  should  not  issue,  and  he  is 
thereby  brought  in  court  for  the  purpose  of 
that  motion  only.  Allman  v.  United  Broth- 
erhood of  Carpenters  and  Joiners  of  Amer- 
ica, 81  Atl.  116,  117,  118,  79  N.  J.  Eq.  150. 

"A  'restraining  order*  is  an  order  granted 
to  maintain  the  subject  of  controversy  in 
statu  quo  until  the  hearing  of  an  application 
for  a  temporary  injunction.    It  may  be  is- 
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sued  before  notice  to  def endai^t  Jn  Qiidet  to 
prevent  irreparable  Injury  pending  the  hear- 
ing. Its  purpose  is  merely  to  suspend  pro- 
ff^dinga  until  th^re  may  be  an  opportunity 
to  inquire  whether  any  injiniclion  should  be 
granted,  and  it  is  not  intended  as  an  injunc- 
tion pendente  lite ;  hence  its  duration  should 
be  limited  to  such  a  reasonable  time  as  may 
be  necessary  to  notify  the  adverse  party, 
especially  where  defendant  is  likely  to  be 
damaged  by  delay."  Es  parte  Sharp,  124 
Pac.  532,  534,  87  Kan.  504,  Ann.  Gas.  1913E, 
460  (citing  22  Cyc.  p.  745). 

An  ex  parte  order,  before  answer,  re- 
straining defendant  from  doing  a  particular 
act,  was  an  "injunction,"  as  defined  by  Co<& 
Civ.  Proc.  f  525,  and  not  a  temporary  "re- 
straining order,"  and  was  therefore  subject 
to  dissolution  for  plaintiff's  failure  to  give 
the  undertaking  required  by  Code  Civ.  Ppoc. 
§  529.  Neumann  v.  Moretti,  79  Pac.  512,  518, 
146  CaL  31. 

BESTBAIKT 

See    General    Restraint;     Lawful    Re- 
.  straint;  Partial  Restraint. 

The  words  **re8traint"  and  "regulate" 
are  not  synonymous  with  the  word  "pro- 
hibit" A  power  or  right  to  "regulate"-  a 
thing,  such  as  the  right  of  aliens  to  hold 
property,  does  not  give  an  authority  to  "pro- 
hibit" that  thing.  Madden  v.  State,  75  Pac. 
1023,  1024.  68  Kan.  658. 

The  French  word  "brassiere,"  which 
means  simply  "brace,"  as  applied  to  an  ar- 
ticle of  women's  wear,  but  includes  the  idea 
of  "restrainf  *  and  "to  be  under  constraint," 
la  not  sul^eet  to  exclusive  appropriation  as 
a  trade-mark  for  a  combined  corset  cover 
and  bust  supporter,  even  by  a.  manufacturer 
first  so  using  it  in  th^  United  States.  De 
Bevoise  Co.  v.  H.  &  W.  Co.,  60  Atl.  407,  408, 
69  N.  J.  Eq.  114. 

While  an  ordinance  regulating  the  hours 
in  which  intoxicating  liquors  shall  be  sold  in 
Boise  City  and  for  Sunday  closing,  and  pro- 
viding a  penalty  for  the  sale  thereof  during 
prohibited  hours,  does  prohibit  the  conduct 
of  the  business  therein  referred  to  during 
certain  hours,  it  Is  a  ^'regulation"  of  that 
business,  and  not  a  prohibition  of  it  "  *To 
prohibit,  limit,  confine,  or  abridge  a  thing, 
the  restraint  may  be  permanent  or  temix>- 
rary.  It  may  be  intended  to  prohibit,  limit, 
or  abridge  for  all  time  or  for  a  day  only' 
(quoting  and  adopting  In  re  Charge  to  Grand 
Jury,  62  Fed.  828).  ^Restraint'  does  not  con- 
template an  absolute  destruction  of  business, 
but  rather  places  it  within  certain  bounds," 
State  V.  Calloway,  84  Pac  27-33,  11  Idaho. 
719,  4  Ix  R.  A.  (N.  S.)  109,  114  Am.  St  Rep. 
285. 

BE8TBAINT  OF  COMICBBCE 

Combination  in  restraint  of  commerce, 

see  Combination  in  Restraint  of  Trade. 

Bee,  also,  Monopoly ;  Restraint  of  Trade. 


finder  the  federal  Antl-Tvust  Act,  "re- 
straint of  trade"  or  '^commerce"  does  not 
mean  in  unreasonable  or  partial  restraint, 
but  any  direct  restraint  .  thereof .  United 
States  V.  Northern  Securities  Co.,  120  Fed. 
721,  724. 

A  combination  which  placfa .  rallTDads 
engaged  in  interstate  commerce  In  such  a 
relation  as  to  create  a  single  dominating 
control  in  one  corporation  whereby  natural 
and  existing  competition  in  interstate  com- 
merce is  unduly  restricted  or  suppressed 
constitutes  a  "restraint  of  Interstate  com* 
merce"  forbidden  by  the  Sherman  Anti-Trust 
Act  of  July  2,  1890,  26  Stat  at  Li  209,  c 
647,  whether  accomplished  through  a  hold- 
ing company  or  through  a  direct  tranMer  of 
a  dominating  stock  interest  from  one  com- 
pany to  the  other.  United  States  v.  Union 
Pac.  R.  Co.,  33  S.  Ct  53,  55,  226  U.  S.  61, 
57  L.  Ed.  124. 

BE8TBAXNT  aF  XBADE 

See  Combination  In  Restraint  of  Trade; 
Illegal  Combination  in  Restraint  of 
Trade. 

See,  also.  Monopoly:  Restraint  of  Com- 
merce ;  Trust  (Combination) ;  UnlavF- 
ful   Comblnadan.     . 

"  'Contracts  In  restraint  .of  -  trade'  are 
loosely  spoken  of  as  'illegal  contracts*'  It 
would  be  more  accurate  to  style  them  'unen- 
forceable contracts/"..  But  ;a  omtcact  pro- 
hibiting the  seller  of  a  business  to  re-engage 
in  that  business,  though  possibly  against 
public  policy,  is  not  contrary  to  public  mor- 
als, and,  where  separable  from  contract  for 
the  sale  of  the  busAnesa,  the  entjkce  /transac- 
tion does  not  faU.  Nicholson  v.*  Bills,  7d 
AtL  17,  18,  110  Md.  322,  24  L,  R.  A.  (N.  S.) 

W2,  132  Am.  St.  Rep.  445. 

<  •        < . 

"Contracts  in  restraint  of  trade"  mar 
be  either  reasonable  or  unreaaoname^  and 
an  agreement  between  retail  lumber  dealers, 
whereby  one  dealer  agrees  to  protect  the 
other  by  asking  a  higher  price  than  the  otlier 
for  the  same  bill  of  lumber  submitted  to  both 
for  prices.  Is  in  violation  of  Laws  1905,  .p. 
036,  c.  162,  making  such  contracts  wrongful. 
State  V.  Adams  Lumber  Co.,  116  N.  W.  302, 
310,  81  Neb.  392. 

In  determining  whether  an  agreement  Is 
illegal  at  common  law  because  in  restraint 
of  trade,  the  question  Is  whether  the  agree- 
ment is  injurious  to  the  public  interests, 
and  where  the  natural  tendency  of  the  con- 
tract is  injurious,  it  Is  Invalid  as  In  ''re- 
straint of  trade."  Knight  &  Jillaon  Co.  y. 
MUler,  87  N.  E.  823,  828,  172  Ind.  27,  18  Ann. 
Cas.  1146w 

The  term  "restraint  of  trade,'*  as  used  in 
Rev.  St.  Mo.  1899,  §f  8965,  8966,  8971,  8978, 
is  presumed  to  have  been  made  by  the  law- 
makers in  accordance  with  the  meaning 
which  has  always  been  given  to  such  term 
In  Judicial  decisions  and  in  the  common  un- 
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^rstaniOipg.  State  ex  ipf.  Hadley  v.  Stand- 
ard 6u  Oo.,  116  a  W.  902,  1030,  218  Mo.  1 
(adopting  definition  in  Dueber '  Watdi-Gaae 
Mfg.  Co.  V.  E.  Howard  Watch  &  Clock  Co., 
14  C.  C.  A.  14,  20,  66  Fed.  637,  643,  645,  652). 

Regulation  of  trade  is  not  restraint  of 
trade,  and  an  indictment  charging  a  comhl- 
nation  to  regulate  interstate  trade  must  go 
fut'ther  and  aver  facts  slM>wi«g  that,  the  res- 
Illation  is  in  restraint  or  nHmoiM>ly  of  suol^ 
trade  to  cfaairge  an  offense  under  the  Sher- 
man AntL-Truat  Act.  United  States  v.  John 
Reardon  &  Sons  Co.,  191  Fed.  454,  458. 

ITnder  the  federal  Anti-Trust  Act,  **re- 
$itralnt  of  trade"  or  "commerce"  does  not 
mean  in  unreasonable  o/t  jmrtial  restraint 
but  any  direct  restraint  thereof.  United 
States  y.  Northern  Securities  Co.,  120  Fed. 
721,  724. 

Under  the  Sherman  Anti-TriMst  Act,  de- 
daring  erery  contract,  combination  in  form 
of  a  trust,  oj  conspiracy  in  the  restraint  of 
trade  illegal,  WtiUe  the  restraint  may  be 
slight.  It  must  be  a  direct  restraint  upon  co'm^ 
merce,'  and  an  agreemient .  with  a  dealer  to 
refrain  from  purchasing  salt. within  the  state 
or  out,  and  to  discourage  any  shipment  or 
importations  by  any  otbier .  parties*  is  in  re- 
straint of  trade.  Getz  Bros.  &  €o.  v.  Federal 
Salt  Co.,  81  Pac.  416,  417,  147  Cal.  115,  109 
Ainl  St  Rep.  114. 

The  words  "restraint  of  trade'*  In  Anti- 
Trnst  Act  July  2,  1890,  d.  647,  condemning 
combinations  in  restraint  of  interstate  or  for- 
eign trade  or  commerce,  or  the  monopoliza- 
tion or  attempts  to  monopolize  any  part  there- 
of, should  be  given  a  meaning  which  will  not 
destroy  the  Individual  right  to  contract,  and 
render  difficult,  if  not  Impossible,  any  move- 
ment of  trade  in  the  channels  of  commerce, 
the  free  movement  of  which  it  was  the  pur- 
pose^of'thC' statute  to  protect.  United  States 
V.  American  Tobacco  Co.,  31  Sup.  Ct  632,  634, 
221  U.  S.  106,  55  L.  Erf.  663. 

Where  the  direct  and  immediate  effects 
of  a  contract  or  combifiation  among  particu- 
lar dealers  in  a  commodity  is  to  destroy  com- 
petition between  them  and  others,  so  that 
the  parties  to  the  contract  or  combination 
may  obtain  increased  prices  for  themselves, 
such  contract  or  combination  amounts  to  a 
restraint  of  trade  in  the  (bmmodity,  even 
though  contracts  to  buy  ^uch  commodity  at 
the  enhanced  price  are  constantly  being 
made.  Total  suppression  of  the  trade  in  the 
co^^nodity  is  not  necessary,  in  order  to  render 
the  combination  one  in  *' restraint  of  t^rade^*' 
Kllngels'  Pharmacy  v.  Sharp  &  Dohme,  64 
Atl.  1029,  1030,  104  Md.  218,  7  L.  B.  A.  (N. 
S.)  970,  118  Am.  St^  Rep.  399,  9  Ann.  Cas. 
184  (citing  Addyston  Pipe"  &  Steel  Co.  v.  Unit- 
ed States.  20  ^up.  Ct.  96,  175  U.  S.  211,  44  L. 
Ed.  136).  •  * 

To  constitute  a  violation,  of  Antl-Ti-ust 
Act  July  2,  1890,  c,  647,  ||  1,  2,  26  Stat.  209. 
there  most  be, a  contract,  comblimtion,  or  con- 


spiracy Fhidi  in  j)\irpqiBa  or  effect  tepda  to 
i^estrain  trade  or  commerce  among,  the  states 
or  to  monopolize  some  poirtion  thQrepf ,  Therf 
must  be  a  meeting  of  the  minds,  of  two  o^r 
more  to  accomplish  soine  common  pivrpoee  di- 
re<?tly  violative  of  th^.act.  oi"  a  purpose  which 
will,  i  whether  intentionally  or  not,  in.  effect 
constitute  a  restraint  of  trade  .a^d  commerce 
an^ong  the  several  statea  Uqitied  States  v^ 
Reading  Co.,  183  F^.  427,  438.  . 

•A  promise  by  a  partner-  to -hiscofMirtneff, 
purchasing  the  business  of  the  firm,  not  to 
engage  in  such  business  in.tbat'town  so  long 
as  the  copartner  remains  in  the  Rainess  in 
the  town  is  not  void  as  In  '*re^tipatnt  of 
trade,"  either  at  common  law  ortn^er  the 
anti-trust  la  wis  of  the  state,  including  the 
anti-trust  act  <vf  1908  (I^aws  1903,  p.  119,  ct 
94).  Crump  v.  Ligon,  84  S.  W.  2*),  87  Te^. 
Civ.  App.  172.  /^ 

Provisions  in  a  contract  for  the  sale  6f 
a  secret  process,  restraining  itrt  use .  or  Its 
communication  to  others,  are  not  invsQid  aa 
in  ''restraint  of  trade,"  became  necessary  to 
protect  the  properly  right  In  the  subject- 
matter  of  the  contract,  hut  such  considenu- 
ttons  do  not  Apply  to  contracts  for  the  sale 
of  the  article  produced  by  BtKh  process  which 
are  subject  to  the  same  rules  aa  contraets  for 
.the  sale  of  any  other  article  of  manufacture. 
A'  system  of  contracts  made  by  the  manu- 
facturer of  a  pnyprietavx  medidne'  between 
him  and  'wholesale  dealers,  to  whom  aion^ 
he  sold  his  medicine,  by' which  they  wiert 
hound  to  sellionly  ,at  a<  certain  price  and  to 
retail  dealers  designated  by  him.  and  between 
him  and  the  retail  dealers  by  which,  in  con*> 
Bideration  of  being  so  designated,  they  agreed 
to  sell  to  consumers  only  at  a  eertain.  -prioe, 
is  not  unlawful,  as  in  ''restraint  6f  trade,'' 
.but  is  a  reason^le  provision  for.th^^protob- 
tion  of  the  manufacturer's  trade,  and  Ite.iS 
entitled  to  an  injunction  to  restrain  a  de- 
feudlint  fioM'lnducitig  oOMn-^partlA.tid  ^Kti 
contracts  to;  violate  the  same*  llar|mfin  v. 
John  D.  Park  &  Sons  Co.,  14^  Fed.  3^?,  ^7& 

Covenants'  in  "restraint  of  •  tlpade'^  •  will 
be  enforoed,'  tliough  the  restraint  Is  general 
throughout  an  entire  state*  or  codntry.  pro- 
vided it  Is  founded  upon  a  sntUclent  consid- 
eration and  ist  not  unreasonable.  Is  vfew  of 
the  nature  and  extent  of  the  business  of  .the 
covenantee.  A  contract  whereby,  qn  s^le  of 
their  business,  the  sellers  agreed  uof,  to  en- 
gage in  the  manufacture  of  jackets  and 
.aprons,  for  men  engaged  in  c^rt^in  trades, 
fo^  sale  in  any  of  the  states  and  territories 
if  which  they  had  been  previously  sold,  wap 
not  void  as  in  restraint  of  trade.  Angelica 
Jacket  Co.  v.  Angelica,  98  S.  W.'  805,  sil,  121 

Mo.  App.  226.  ' 

•  ■        » 

Where  one  engaged  in  any  business  or 
o^upatlon  sells  out  his  stock  in ,  trade  and 
good  will,  he  may  make  a  valid  contrapt  with 
the  purchaser  binding  himself  not  to  enga^^^ 
in  th^  same  business  in  the  sajme  place  for  a 
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tlm^  named,  and'  sncSi  a  contract  Is  not  In- 
valid in  a  •contract  in  restraint  of  trade*'; 
but  where,  by  tbe  principal  operation  of  any 
eoirtract.  It  encroadies  on  the  rights  of  the 
public  and  transgresses  the  liberty  of  free 
competitioii,  consideration  then  for  the  public 
welfare  becomes  paramount,  and  must  pre- 
dominate over  any  individual  right  to  con- 
tract It  Us  immaterial,  in  detertaiining  the 
legality  of  such  a  contract;  whether  or  nM  ft 
was- ^entered  into  wdt^  any  evil  Intent;  but 
the  material .  consideration  is  its  iniurious 
tendency  and  tbe  power  thereby  given  to  conr 
trol  pricea  To  vitiate  a  contmct,  it  is  not 
essential  that  its  result  ^ould  be  a  complete 
monopoly';  but  it  is  sui&cient  if  it  really 
tends  tx>  that  end.  Anderson  v.  Shawnee 
COmmrcfls  Oa,  87  Pac.  816^  817«  17  OkL  281, 
15  U  B.  A.  (N.  S.)  846. 

A  contract  recited  that  plainti£F,  who  was 
Uie  patentee  of  an  invention  relating  to  brake 
beams,  for  the  consideration  of  $10,000  to  be 
paid  him,  had  assigned  to  defendant,  whidi 
was  a  corporation  engaged  in  the  manufao- 
tare  of  brake  beams,  a  certain  patent  and  a 
pending  application  for  a  second,  and  pro- 
vided that  irfaintiff  during  the  life  of  the 
patent  should  not  become  connected  with  any 
company  manufacturing  or  selling  brake 
beams  In  the  United  States  either  as  offloet!, 
employ^,  or  shar^older,  but  reserved  to  him 
the  right  to  terminate  such  pact  of  the  con- 
•teaofc  at  any  time  by  refunding  the  consid- 
eration paid  him  by  defendant*  Such  agree- 
«aent  to  remain  out  of  the  brake  beam  bus!- 
Bess  did  not  render  the  contract  unlawful  as 
one  in  "restraint  of  trade*'  and  competition  or 
creating  a  monopoly,  and  that  plaintiff  could 
maintain  an  action  thereon  to  recover  the 
stipulated  consideration.  American  Brake 
Beam  Go.  v.  Pung8»  141  Fed.  033,  926,  73  a 
O.  A.  157. 

WLSBTSLAJWn  OV  KIHOS  OB  PBOrOfiS 

The  refusal  of  a  deputy  collector  of  the 
t)ort  to  grant  a  clearance  while  freight  was 
on  board  a  vessel,  because  it  was  contraband 
of  war,  did  not  constitute  a  "restraint  of 
princes,  rulers,  or  people,"  within  the  mean- 
ing of  a  billof  lading  absolving  tbe  carrier 
from  liability  for  damage  so  caused.  North- 
ern P.  By.  OOb  V*  American  Trading  Go.,  25 
Sup.  Ot  84,  93, 195  U.  S.  439,  49  L.  £d.  269u 

A  provision  of  a  charter  party  mutually 
etempting  "restraints  of  princes,  rulers,  and 
X)eople*'  covers  a  detention  of  a  vessel  in  quar- 
antine, and  exempts  the  charterer  from  the 
payment  of  hire  during  the  time  of  such  de- 
tention. Tweedie  Trading  Co.  v.  George  D. 
Emery  Go.,  146  Fed.  618-620. 

The  provision  in  a  contract  for  ocean 
transportation  that  the  carrier  will  not  be  li- 
able for  delay  from  ^'restraints  of  pilnces, 
rulers,  and  peoples**  does  not  exempt  the  car- 
rier from  llaMMty  for  negligence  in  failing 
to  fnnflsh  sufficient  and  suitable  fbodf  knd 
lodging,  which  it  undertook  to  funiish,  dur- 


ing a  quarantine  required  by  the  government 
Larsen  v.  Allan  Line  S.  6.  Oo.,  80  Pac.  181« 
184,  37  Wash.  555. 

The  detention  of  a  vessel  under  a  time 
charter  at  an  intermediate  port  under  a  quar- 
antine regulation  of  the  state  because  she 
came  from  a  port  which  was  presumptively 
infected  was  not  caused  by  a  "defidency  of 
men,*'  witiiin  a  (Aause  of  the  charter  party 
^relieving  tlie  (Charterer  froin  the  payment  of 
hire  in  case  of  delay  from  such  deHdency,  but 
was  through  ''restraint  of  princes  or  people** 
within  a  provision  mutually  excepting  sudi 
cause,  and  tbe  charterer  is  entitled  to  no  de- 
duction therefor.  Clyde  Gommerdal  S.  S. 
Go.  V.  West  India  H.  S.  Co.,  169  Fed.  275,  27^ 
94  a  G.  A.  551. 

RESTRICT 

-  To  "restricts  Is  to  restrain  within 
bounds;  to  limit;  to  confine.  Mumfoid  v. 
Ghicago,  R.  I.  A  P.  Ry.  Go.,  104  Ni  W.  1135, 
1138, 128  Iowa,  685  (citing  Webst  Diet  Unab. 
tit  "Restrict") ;  Atlantic  <3oast  Line  R.  Go.  v. 
Beasley,  45  South.  761,  777, 54  Fla.  811  (quot- 
ing Mumford  v.  Glilcago,  Rj  L  A  P.  R.  Go., 
104  N.  W.  1135,  128  Iowa,  685,  wUeh  quotes 
Webst  Diet  Unab.). 

BESTBIGTED  PUBLIGATIOK 

A  "restricted  publication*'  is  one  whiffli 
communicates  market  quotations  to  a  select 
few  on  condition  expressly  or  impliedly  pro- 
duding  their  rightful  ulterior  communication, 
except  in  restricted  private  intercourse. 
Chamber  of  0)mmerce  of  Minneapolis  v.  Wells, 
111  N,  W.  167.  159,  100  Minn.  205  (quoting 
and  adopting  definition  in  Keene  v.  Wheat- 
ley,  14  Fed.  Gas.  180). 

RE8TBIGTIOH 

See  Lawful  Restrictions. 

Subject  ix>  restriction,  see  Subject  To. 

"Restrictions  as  to  buildings,"  in  the  ab- 
sence of  any  further  description,  means  ac- 
cording to  custom,  restrictions  of  a  general 
character  against  cheap  buildings,  offensive 
trades  and  Irregular  location  of  building  lines 
with  reference  to  the  street  line,  and  the  term 
does  not  include  restrictions  which  do  not  re- 
strain except  at  the  election  of  a  remote 
grantor,  and  a  purchaser  of  land  at  auction, 
with  notice  that  the  same  is  subject  to  build- 
ing restrictions,  may  assume,  in  the  absence 
of  information  to  the  contrary,  that  all  pur- 
chasers are  restrained  in  the  same  way  and 
to  the  tome  extent  and  that  no  one  may  vary 
the  restrictions  or  release  them  without  the 
consent  of  all,  and,  where  such  is  not  the 
case,  he  may  avoid  the  sale.  Solins  v.  Beavia, 
93  K.  B.  935,  937,  200  Nl  Y.  268,  34  Li  R.  A. 
(N.S.)927. 

As  used  in  Gonst.  art  14, 1 13,  providing 
that  the  General  Assembly  shall  provide  by 
general  laws  for  the  classification  of  cities, 
etc.,  and  declaringthat  the  number  df  dasaea 
stmll  not  exceed  fbur,  and  thepoweia  lof  each 
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Class  shall  be  defined  by  general  laws,  so  that 
all  mmiicipal  corporations  of  the  same  Class 
shall  poasess  the  same  powers  and  be  subject 
to  the  same  restrlctiona,  the  terms  ^powers" 
and  "restrictions"  manifestly  refer  to  such 
powers  and  restrictions  as  relate  to  subjects 
pertaining  to  local  self-government;,  such  as 
may  be  designated  as  purely  corporate,  mu^ 
nicipal  subjects,  as  distinguished  from  such 
subjects  as  involve  the  relations  of  the  citi- 
zens or  the  cities  and  towns  to  the  state. 
Hence  such  constitutional  provision  prevents 
the  grant  by  the  Legislature  of  special  char- 
ters to  cities,  and  requires  the  Legislatui'e  to 
provide  for  a  dassiflcatlon  of  all  cities  and 
for  a  code  of  laws  for  the  goremment  of  all 
cities  of  the  same  idass ;  the  powers  and  re- 
strictions being  such  powers  and  restrictions 
as  relate  to  subjects  pertaining  to  local  self* 
government,  as  distinguished  f  xom  sudti  sub- 
jects as  Involve  the  relations  of  the  citizens 
or  the  cities  to  the  state.  People  ex  rel. 
Johnson  v.  Earl,  94  Pac.  295,  301,  42  Colo. 
23a 

Aa  ooadltloa 

Where  a  deed  clearly  shows  the  inten- 
tion of  the  parties  that  on  breach  of  a  re- 
striction the  estate  should  be  defeated  and 
return  to  the  grantor,  the  "restriction"  is 
a  condition  whether  apt  words  to  create  a 
condition  are  used  or  not  Ball  v.  Milliken, 
76  Aa  789,  79X,  31  B.  I.  36,  37  L.  R.  A.  (N. 
S.)  623,  Ann.  Gas.  19128,  30. 

The  word  "restrictions,'*  when  used  in 
connection  with  the  grant  of  an  interest  in 
real  property,  is  the  equivalent  of  **condl- 
tions,**  and  either  term  may  be  used  to  denote 
a  limitation  upon  the  full  and  unqualified  en- 
joyment of  the  right  or  estate  granted.  The 
word  "restrictions,"  in  Pub.  St.  c.  113,  {  7, 
providing  for  the  location  of  street  railways, 
subject  to  such  restrictions  as  required  by 
public  interest,  is  the  equivalent  of  "condi- 
tions," and  therefore  limitations  may  be  im- 
posed on  the  enjoyment  of  the  right  to  use 
the  streets  granted  for  such  purposes.  Blod- 
gett  v.  Worcester  Consol.  St.  Ry.  Co.,  78  N. 
E.  222,  224,  192  Mass.  106  (citing  Skinner  v. 
Shepard,  130  Mass.  180;  Ay  ling  v.  Kramer, 
133  Maas.  12 ;  Clapp  v.  Wilder,  57  N.  E.  692, 
176  Mass.  332,  50  L.  R.  A.  120). 

As  pxiTAie  pvopertj 

See  Private  Property. 

BEtlTRIOTIVB  GOVENAJIT 

A  covenant  in  a  deed  that  the  grantee 
win  not  carry  or  i)ermit  to  be  carried  on  the 
premises  conveyed  any  noxious,  offensive,  or 
dangerous  trade  or  business  runs  with  the 
land  and  Xa  '^restrictive"  and  constitutes  an 
Incumbrance  thereon.  Dleterlen  v.  Miller,  99 
N.  T.  Supp.  699,  701,  114  App.  Div.  40  (citing 
Campbell  V.  Seaman,  63  N.  T.  577,  20  Am. 
Rep.  567;  Clement  v.  Burtis,  24  N.  E.  1013, 
121  N.  T.  708 ;  Ray  v.  Adams,  50  N.  Y.  Supp. 
663,  44  App.  Div.  173 ;  Wetmore  v.  Bruce,  23 
N.  E.  303,  118  N.  Y.  319;    Forster  V.  Scott, 


186  N.  T.  562,  32  N.  E.  976,  18  L.  R.  A.  648; 
Koontxe  r.  Hetannth,  22  N.  Y.  Supp.  204,  ^ 
Hun,  348;  Id.,  35  N.  B.  666,  140  N.  Y.'482; 
Rowland  v.  Miller,  34  N,  £,  765, 139  N.  Y.  93, 
22  L.  R.  A.  182). 

BSSTOIOTTVB  TITLIB 

A  "restrictive  title**  to  a  statute  is  one  by 
which  a  particular  part  or  branch  of  a  sub- 
ject is  carved  out  and  selected  as  the  subject 
of  the  legislation.  Where  a  restrictive  title 
is  adopted,  the  body  of  the  act  must  be  con- 
fined to  the  particular  portion  of  it  expressed 
in  the  limited  title,  notwithstanding  a  general 
title  could  have  been  adopted,  which  would 
have  covered  the  entire  subject  and  author- 
lied  legislation  upon  the  whole  of  it.  Mem* 
phis  St.  R.  Co.  T.  Byme^  104  S.  W.  460,  462, 
119  Tenn.  278. 

RESULT 

See  Proximate  Result. 

The  word  "result,"  as  nsed  in  the  rule 
that  an  independ^it  contractor  la  one  who, 
in  rendering  servtoes,  exerdfles  an  independ- 
ent employment  or  occupation,  and  repre- 
sents his  employer  only  as  to  the  results  of 
hlB  work,  and  not  as  to  the  means  by  whldi 
it  is  to  be  accomplished,  means  a  itfoductlon 
or  pemdnct,  and  not  a  service.  One  may  con- 
tzact  to  produce  a  houses  or  tibipt  or  a  locomo- 
tive, and  such  house,  ship,  or  locomotive  pro- 
duced is  the  "reseat"  Such  ''results"  pro- 
duced are  often^  and  probably  generally,  by 
independent  contractor,  but  plowing  a  field, 
mowing  a  lawn,  driving  a  carriage,  or  a 
horse  car  for  one  trifi,  or  for  many  trips  a 
day,  is  not  a  result  in  the  sense  that  the 
word  is  used  in  the  rule.  Such  acts  do  no% 
result  in  a  product;  they  are  simply  a  serv- 
ice. Texas  &  N.  0.  R.  Co.  y.  Parsons,  109  S. 
W.  240,  247  (citing  Jensen  v.  Barbour,  39  Pac. 
906,  15  Mont  582). 

"Generally  speaking,  an  independent  con- 
tractor is  one  who,  in  rendering  service,  exer- 
cises an  independent  employment  or  occupa- 
tion, and  represents  his  employer  only  as  to 
the  results  of  his  work,  and  not  as  to  the 
means  by  which  it  is  to  be  accomplished. 
The  word  'results,'  however,  is  used  in  this 
connection  in  the  Sense  of  a  production  or 
product  of  some  sort  and  not  of  a  service." 
Smith  V.  Humphreyvllle,  104  S.  W.  495,  496, 
47  Tex.  Civ.  App.  140  (citing  Casement  v. 
Brown,  13  Sup.  Ct  6T2,  148  U.  S.  615,  87  L. 
Bd.  582,  and  other  cases  cited  in  note). 

The  words  ''result  of  said  examination," 
as  used  in  a  charter  provision,  relating  to  the 
removal  of  city  officers,  requiring  the  dty 
clerk  to  examine  the  petition  for  such  remov- 
al, and  attach  to  the  petition  his  certificate 
showing  the  "result  of  said  examination," 
are  sufllciently  complied  with  by  a  certificate 
that  the  derk  had  compared  the  names  on 
the  petition   with   the  great  register,   and 
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found  the' 'petition  9iif6icleiit.  Qood  r.  Com- 
uion  Oonncil  of  Olty  of  San  Diego,  90  Pac.  44, 
47,  5  Cal.  App.  265. 

BESULTIHO  FROM  FIRE 

The  damage  to  plate  glass  i^rom  an  ex- 
plosion caused  by  heat  from  a  fire,  both  at 
a  distance  from  the  bailding  containing  the 
glass,  is  not  within  ^the  provision  of  a  plate, 
S^Uss  in'surance  policy,  excepting  insurer 
from  liability  for  damage  resulting  directly 
or  indirectly  from  fire,  whether  on  the  prem- 
ises or  not ;  such  proYision  being  intended  to 
except  only  a  loss  which  would  be  covered 
by  a  fire  policy,  and  such  a  loss  not  being 
covered  by  a  fire  policy.  Metropolitan  Casu- 
alty Ins.  Co.  of  New  York  v.  Bergheim,  122 
Pac.  812,  814.  21  Colo.  App.  527. 

RESULTING  TRUST 

See,  also,  Involuntary  Trust. 

Trusts  are  classified  into  two  general  di- 
visions: "  'Direct  or  express  trusts'  (that  is, 
those 'springing  from  agreement  of  the  par- 
ties), and  into  'constructive  or  implied  trusts' 
(that  is,  those  created  by^the  rules  and  prin- 
ciples of  equity).  Under  this  latter  class  fall 
all  of  those  trusts  known  distinctively  as  im- 
plied or  constructive,  as  well  as  those  called 
resultant;  in  short,  all  those  that  do  not 
spring  from  the  agreement  of  the  parties. 
•  ♦  •  A  constructive  trust  is  one  not 
created  by  any  words,  either  expressly  or 
impliedly  evincing  a  direct  intention  to  ere- 
Ate  a  trust,  but  only  by  the  construction  and 
operation  of  equity  In  order  to  satisfy  the  de- 
mands of  Justice.*'  Newman  v.  Newman,  55 
S.  E.  377,  379,  60  W.  Va.  371,  7  L.  R.  A.  (N. 
S.)  370. 

A  "resulting  trust"  is  one  which  arises 
by  implication  of  law.  Crawley  v.  Crafton, 
91  S.  W.  1027,  1029,  193  Mo.  421. 

"A  'resulting  trust'  arises  by  implication, 
in  tjie  absence  qf  evidence  of  a  contrary*  in- 
tent, and  cannot  arise  when  an  express  agree- 
ment in  writing  shows  a  contrary  intent." 
De  Hihns  v.  Free,  49  S.  E.  841,  845,  70  S.  C. 
344  (citing  Perry.  Trusts,  |  124 ;  Manning  v. 
Screven,  34  S.  E.  22,  56  S.  C.  83). 

A  "resulting  trust"  arises  by  implication 
by  law  when  the  purchase  money  is  paid  by 
one  person  out  of  his  money  and  the  land  is 
conveyed  to  another.  -Herllh^'  v.  Coney.  59 
Atl.  952,  99  Me.  469  (citing  Baker  v.  Vlniug, 
30  Me.  121.  50  Am.  Dec.  617;  Stevens  v. 
Stevens,  70  Me.  92). 

By  Civ.  Code,  f  853,  a  "resulting  trust" 
arises  "when  a  transfer  of  real  property  is 
made  to  one  person  and  the  consideration 
thereof  is  paid  by  or  for  another."  I^s  An- 
geles &  Bakersfield  Oil  &  Development  Co.  of 
Arizona  v.  Occidental  Oil  Co.,  78  Pac.  25,  27, 
144  Cal.  528. 

A  "resulting  trust"  is  one  which  arises 
where  one  person  buys  an  estate  and  pays 


the  purchase  money,  but  takes  the  deed  in 
the  name  of  another  person,  in  which  case  a 
trust  results  by  construction  in  fkvor  of  the 
person  who  pays  the  money.  Euler  v. 
Schroeder,  76  Atl.  164,  166,  112  Md.  155. 

Where  one  pays  the  price  of  land,  title 
to  which  is  taken  by  another  under  a  parol 
agreement  that  the  latter  shall  hold  the  title 
in  trust  for  him,  a  trust  results  In  favor  of 
the  former  by  operation  of  law  from  such 
payment  of  the  price,  notwithstanding  the 
statute  of  frauds.  Crosby  v.  Henry,  88  S. 
W.  949,  950,  76  Ark.  615. 

Where  land  is  purchased  and  pakl  for 
with  the  money  of  one  person,  and  title  Is 
taken  in  the  name  of  another,  without  any 
consideration  running  from  the  grantee,  and 
without  any  gift  being  made  to  or  intended 
for  said  grantee,  a  "resulting  trust'*  in  the 
land  is  created  in  favor  of  the  person  paying 
the  purchase  price.  Rothenbusch  v.  Hebel, 
106  Pac.  119,  120,  11  Cal.  App.  692. 

Where  purchasers  of  real  estate  obtain- 
ed money  to  pay  the  price  from  a  third  per- 
son, who  paid  the  vendor  and  took  title  un- 
der an  agreement  to  hold  the  same  until  re- 
payment of  the  loan,  the  third  person 
became  a  trustee  for  the  purchasers,  within 
Civ.  Code,  i  853,  providing  that,  when  a 
transfer  of  property  is  made  to  one  i^erson 
and  the  consideration  is  paid  by  another,  a 
trust  results  in  favor  of  the  latter.  Brown 
V.  Spencer,  126  P.  493,  495,  163  Cal.  580. 

Where  a  wife  taking  the  title  to  land 
purchased  by  the  husband,  who  paid  the 
price,  did  not  agree  to  hold  the  property  on 
any  trust,  she  did  not  hold  the  land  in  trust 
within  Real  Property  Law  (Consol.  Laws 
1909,  c.  50)  {  94,  providing  that  no  trust  re- 
sults, unless  the  grantee  in  violation  of  some 
trust  purchases  property  so  conveyed  with 
money  of  another.  Welgert  v.  Schleslnger, 
135  ^\  Y.  Supp.  335,  338,  150  App.  Dlv.  765. 

Where  on  purchase  of  land  a  deed  Is  tak* 
en  in  the  name  of  another  than  the  one  pay- 
ing the  money,  a  trust  "results"  by  implica^ 
tion  of  law  without  any  agreement  on  behalf 
of  the  person  making  the  payment,  although 
a  bond  or  mortgage  was  a  consideration  for 
the  deed.  Casciola  v.  Donatelli,  67  Atl.  901» 
903,  218  Pa.  624  (citing  Blsp.  Eq.  llS-120; 
Lynch  v.  Cox,  23  Pa.  265;  Edwards  v.  Ed- 
wards, 39  Pa.  369;  Smithsonian  Institution 
V.  Meech,  18  Sup.  Ct.  396,  169  U.  S.  398,  42 
L.  Ed.  793;  Galbraith  v.  Galbraith,  42  Atl. 
683,  190  Pa.  225): 

"Ordinarily  all  that  is  necessary  to  es- 
tablish a  prima  facie  'resulting  trust'  is  to 
show  that  the  party  seeking  to  enforce  the 
trust  paid  the  purchase  money,  and  the  law 
presumes  thai  he  intended  to  reap  the  bene^ 
fits,  although  the  title  was.  taken  in  the  name 
of  another."  Foster  v.  Berrier,  89  Pac.  787, 
788,  39  Colo.  39a 
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When  It  l0  deacly  shown  that  one  has 
porchaaed  an  estate  and  paid  the  purchase 
money  therefor,  hut  has  taken  a  deed  in  the 
name  of  another,  a  trust  results  by  construc- 
tion of  law  In  f aTor  of  the  party  who  has  so 
paid.  Tur^  v.  Miles,  71  Ati.  440,  441,  108 
Md.  67S  (quoting  Johns  v.  Carroll,  09  Atl.  36, 
107  Md.  436). 

A  "resulting  trust**  Is  one  arising  upon 
the  naked  fact  that  one  furnishes  the  consid- 
eration, while  the  title  Is  taken  by  another,  a 
stranger,  without  an  agreement  as  to  the  use 
or  trust;  and  It  was  held  at  common  law 
that  a  trust  resulted  from  the  facts  wlthotlit 
agreement  to  that  effect.  Smith  v.  Smith 
(Ky.)  121  S.  W.  1002,  1004. 

"Resulting  trusts"  do  not  depend  upon 
an  agreement  between  the  parties,  but  arise 
by  operation  of  law  from  their  acts ;  the 
law  implying  a  trust  where  honesty  and  fair 
dealing  require  that  the  property  be  consider- 
ed as  held  in  trust,  as  where  the  purchase 
money  is  paid  by  one  person  and  title  taken 
in  the  name  of  another.  Stevens  v.  Fitzpat- 
rick,  118  S,  W.  61,  66,  218  Mo.  708. 

A  ''resulting  trust,"  other  than  a  trust 
resulting  to  a  donor,  is  one  which  arises  by 
operation  of  law,  where  the  consideration  is 
paid  by  one  party  and  the  title  is  conveyed 
to  andther.  Such  a  trust  arises  by  implica- 
tion of  law  and  cannot  grow  out  of  the  con- 
tract of  a  grantee  to  hold  the  title  for  a 
third  person  who  advances  the  purchase  mon- 
ey. Butts  T.  Cooper,  44  South.  616,  617,  152 
Ala.  37& 

An  implied  trnst,  known  as  a  ''resulting 
trust,"  arises  by  implication  of  law  where 
the  purchase  money  is  fHid  by  one  person  out 
of  his  own  money  and  the  land  is  conyeyed 
to  another.  It  arises  because  the  payor  is 
virtually  and  equitably  the  purchaser.  The 
payor  must  **pay"  or  "furnish'*  or  "advance" 
the  consideration.  The  trust  rests  upon  the 
supposed  intention  of  the  person  paying  a' 
supposition  which  is  rebuttable.  Merrill  v. 
Hussey,  64  AtL  819,  821,  101  Me.  489;    ' 

A  "resulting  trust"  arises  with  reference 
to  an  interest  in  property,  where  the  title  is 
taken  in  the  name  of  another,  only  when  the 
intention  of  the  person  advancing  a  portion 
of  the  purchase  price  is  shown  to  have  been 
to  acquire  a  proportionate  Interest  in  the 
property,  and  not  to  supply  the  person  acquir- 
ing the  title,  by  loan  or  otlierwise,  with  the 
means  of  acquiring  the  whole  title.  German 
V.  Heath,  116  N.  W.  1061,  1053,  139  Iowa,  52. 


*|^ 


'Resulting  trusts"  arise  when  the  legal 
estate  is  disposed  of  or  acquired,  not  fraud- 
ulentb',  or  in  violation  of  any  fiduciary  duty, 
but  the  intent  in  theory  of  equity  appears  or 
is  inferred  or  assumed  from  the  terms  of  the 
disposition  or  from  the  accompanying  facts 
aQd  pircumqtances  that  the  beneficial  interest 
is  not  to  go  with  the  legal  title.    Fagan  t. 


McDonnell,  100  N.  Y.  Snpp.  641,  648,  115  App. 
Dlv.  89  (citing  Pom.  Eq.  Jur.  [3d  Ed.]  §  156). 

A  "resulting  trust"  arises  by  operation  of 
law  in  favor  of  a  person  who  advances  the 
purchase  money  for  land,  though  the  title  be 
taken  in  the  name  of  another,  or  in  favor  of 
a  person  for  whom  It  is  advanced  by  way  of  a 
loan\  the  title  being  taken  in  the  name  of  the 
lender;  and  such  trust  may  be  established 
by  parol  evidence.  Such  a  trust,  being  one 
which  results  by  Implication  or  construction 
of  law,  does  not  f^U  within  the  provisions  of 
the  statute  of  frauds,  and  may  be  established 
by  parol  evidence.  Pittock  v.  Pittock,  98 
Pac.  719,  721,  15  Idaho,  426  (citing  Sttind: 
Diet. ;  Bates  v.  Kelly,  80  Ala.  142 ;  Church 
y.  Sterling,  16  Conn.  388). 

Rev.  Codes,  f  4538,  providing  that,  when 
a  transfer  of  real  property  Is  made  to  one 
person  and  the  consideration  is  paid  by  or  for 
another,  a  trust  results  in  favor  of  the  latter, 
is  but  declaratory  of  the  common  law,  and.  In 
order  that  a  trust  shall  result,  the  money 
paid  must  be  the  money  of  the  person  who 
claims  the  benefit  of  the  trust,  though  it  is 
immaterial  whether  the  payment  is  made  by 
him  personally  or  for  him  by  another.  Eisen- 
berg  V.  Goldsmith,  113  Pac.  X127,  1129,  42 
Mont.  563. 

"Resulting  trusts,"  or  those  (ireated  by 
operation  of  law,  are:  First,  when  an  estate 
Is  purchased  in  the  name  of  one  person,  but 
the  money  or  consideration  is  given  by  an- 
other; second,  where  a  trust  is  declared  only 
as  to  part  and  nothing  is  said  as  to  the  rest; 
and,  tiiird,  in  certain  cases  of  fraud  where 
transactipns  have  been-  carried  on* malar  fidti. 
Walker  v.  Bruce,  97  Pac.  250,  252^  44  Colo. 
109  (citing  1  Greenleaf,  Ev.  g  256;  Wadi- 
bum.  Real  Prop.  §  1422;  Trapnall's  Adm*x  ▼. 
Brown,  19  Ark.  39). 

At  common  law  where  one  person  pays 
the  purchase  money  for  lands  and  the  convey- 
ance of  same  is  taken  to  another,  a  trust  "ve- 
sults"  in  favor  of  the  person  who  paid  the 
purchase  miMiey.  This  rule  is  changed,  how- 
ever, by  Rev.  St  p.  728,  ^5.4^  tit.' 2,' ||' 51,'Uar,* 
providing  that,  where  a  grant  for  a  valuable 
con^deraUon  is  made  to  one  person  and  the 
consideration  therefor  paid  by  another,  no 
trust  results  in  favor  of  the  person  by  whom 
such  payment  is  made,  except '  where  the 
alienee  named  in  the  conveyance  takes  the 
same  as  an  absolute  conveyance  in  his  own 
name,  without  the  knowledge  of  the  person 
paying  the  consideration,  or  where  such  ali- 
enee, in  violation  of  some  trust,  purchases 
the  land  so  conveyed  with  moneys  belonging 
to  another  person.  Leary  v.  Corvin,  73  N.  E. 
984,  985,  181  N.  T.  222, 106  Am.  St  Rep.  542, 
2  Ann.  Cas.  664. 

"Where  land  is  conveyed  or  caused  to  be 
conveyed  by  a  husband  to  his  wife,  he  paying 
the  entire  consideration  out  of  his  own  funds, 
there  is  no  'resulting  trust*  presumed  in  his 
favor.    To  establish  a  resulting  trust  through 
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a  verbal  agreement,  the  evidence  must  be  so 
clear  and  concluedye  as  to  oyercome  the  eri- 
dence  of  the  deed,  and  such  agreement  must 
be  made  at  or  before  the  time  of  the  conyey- 
ance.**  Hence,  where  land  was  conveyed  to 
a  wife  by  others  than  the  husband  In  consid- 
eration of  the  purchase  price,  which  was 
paid  by  her  out  of  funds  received  by  her  out 
of  the  funds  from  other  lands  to  which  she 
had  the  title,  and  she  had  asserted  her  right 
to  such  funds  adversely  to  her  husband,  and 
he  ^ad  assented  to  her  adverse  claim,  after 
protest,  there  was  no  resulting  trust,  notwith- 
standing that  she  had  at  some  time  verbally 
agreed  to  hold  It  In  trust  for  him.  Oliver  y. 
Sample,  84  Pac,  138, 139,  72  Kan.  582, 

Where  plaintiff,  by  his  own  labor  and  ex- 
pense, discovered  a  mine,  but  before  making 
a  location  thereon,  under  the  mining  laws, 
disclosed  the  location  to  defendant  In  consid- 
eration of  and  reliance  on  an  agreement  or 
understanding  between  them  that  the  mine, 
when  located,  sEould  be  their  joint  property, 
and  defendant,  in  pursuance  of  such  under- 
standing and  the  agreement  to  locate  the 
mine  In  the  joint  names  of  plaintiff  and  him- 
self, subsequently  located  It  In  his  own  name 
and  that  of  another  without  plaintiff's  con- 
sent, such  facts  were  sufficient  to  raise  a 
"resulting  trust"  in  fayor  of  plaintiff  with 
respect  to  a  half  interest  in  the  mine.  Stew- 
art y,  Douglass,  83  Pac.  699,  700, 148  Cal.  511. 

ConfltraotiTe  tnut  dlstJngnislfd 

Implied  trusts  are  of  two  species:  One 
denominated  a  "resulting  trust,"  and  the  oth- 
er a  "constructiye  trust."  In  the  first  class 
are  those  trusts  which  attach  to  a  legal  es- 
tate acquired  by  consent  of  the  parties,  not  in 
violation  of  any  fiduciary  duty  or  trust  rela- 
tion, for  the  common  benefit  of  both  trustee 
and  cestui  que  trust  This  trust  arises  out 
of«  and  is  declared  in  fayor  of,  the  intent  of 
the  parties  creating  it  Its  inception  is  in 
good  faith  and. in  furtherance  of  fair  and 
honest  dealing.  The  other  species  of  implied 
trusts,  which  is  called  "constructive  trusts,'* 
is  one  imposed  by  a  court  of  equity  for  the 
purpose  of  enforcing  an  equitable  right  as 
against  the  fraudulent  intent  of  the  trustee 
ex  majefldo.  This  latter  class  of  implied 
trusts  have  their  origin  in  the  bad  faith  of 
the  trustee  and  are  imposed  by  a  court  of 
conscience  to  defeat  his  wrongful  ends.  Han- 
son y.  Hanson,  111  N.  W.  368,  372,  78  Neb. 
584. 

"Resulting  or  presumptive  trusts,**  says 
Bouvier,  "are  those  which  are  implied  or  pre- 
sumed from  the  supposed  intention  of  the 
parties  and  the  nature  of  the  transaction; 
constructive  trusts  are  such  as  are  raised  in- 
dependently of  any  such  Intention,  and  which 
are  forced  on  the  conscience  of  the  trustee 
by  equitable  construction  and  the  operation 
of  law.**  A  familiar  example  of  a  resulting 
trust  is  where  A.  purchases  real  estate  with 
the  money  of  B.  (A.  and  B.  being  strangers) 


and  takes  the  title  in  bis  own  name.  In  such 
case  a  zesolting  trust  arises  In  favor  of  B. ; 
the  trust  being  "raised  by  the  law  from  the 
presumed  intention  of  the  parties,  and  the 
natural  equity  that  one  'Who  furnishes  the 
means  for  the  aoquisltion  of  ttxe  property 
should  enjoy  its  benefit"  Where  a  part  only 
of  the  purchase  money  is  furnished  by  the 
beneficiary,  the  trust  is  for  a  proportionate 
share  of  the  land  bought.  One  relying  for 
title  on  the  raising  of  a  resulting  or  a  con- 
structive trust  must  establish  it  by  proof  so 
clear,  unequivocal,  cogent,  and  ipipelling  as 
to  exclude  every  reasonable  doubt  Bunel  v. 
Nester,  101  S.  W.  69,  77,  203  Mo.  429. 

Where  a  husband  uses  the  coercive  power 
he  possesses  over  his  wife  to  procure  her  to 
convey  to  him  her  real  estate  without  consid- 
eration, the  trust  raised  thereby  in  equity  for 
the  protection  of  the  wife  is  not  a  "resulting 
trust,"  as  defined  in  Bums'  Ann.  St  1901,  | 
3396,  but  a  "constructive  trust,"  which  will 
be  enforced  against  him*  Huffman  v.  Huff- 
man, 73  N.  B.  1096,  1097,  35  Ind.  App.  648. 

Express  tnut  dUtlasulalied 

To  constitute  an  express  trust  there  must 
be  some  act  on  the  part  of  the  cestui  que 
trust  expressive  of  intent  to  create  a  trust 
and  to  designate  some  one  as  trustee.  A  re- 
sulting trust  arises  where,  from  the  condition 
of  facts  existing,  regardless  of  any  Intent  on 
the  part  of  the  beneficiary,  the  law  presumes 
a  trust  McCoy  v.  McCoy,  121  Pac.  176,  180, 
30  Okl.  379,  Ann.  Cas.  1913C,  146. 


As  f  oujided  on  presiuied  Imtentioa 

A  "resulting  trust*' ^is  one  raised  by  im- 
plication of  law  and  presumed  always  to 
have  been  contemplflted  by  the  parties,  the 
intention  as  to  which  ia  to  be  found  in  the  na- 
ture of  their  transaction,  but  not  expressed  in 
the  deed  or  instrument  of  conveyance. 
Wright  y.  Tates,  130  S.  W.  1111,  1112,  140 
Ky.  283. 

A»  krisiiic  at  time  of  pnrokaao 

A  "resulting  trust"  is  one  arising  from 
the  facts,  and  such  a  trust  in  lands  must  arise 
at  the  very  time  the  legal  title  passes.  Allen 
V,  Allen  (Tex.)  105  S.  W.  53,  54. 

A  "resulting  trust"  is  not  the  result  of 
contract  but  arises  by  implication  of  law,  if 
at  all,  at  the  very  moment  of  the  aoquisltion 
of  the  property,  because  the  beneficiary's 
means  have  entered  in  whole  or  in  part  into 
the  purchase;  and  where  a  wife's  separate 
money  pays  for  land  certificates)  but  the  pat- 
ents are  issued  to  the  husband,  the  land  be- 
comes equitably  hers  under  a  resulting  trust, 
irrespective  of  the  agreement  of  the  parties 
that  such  should  be  the  case,  and  notwith- 
standing the  husband  not  only  did  not  make 
such  agreement  but  really  Intended  to  deprive 
her  of  all  Interest  in  the  land.'  Matador 
L4ind  k  Cattle  Co.  v.  Cooper,  87  8.  W.  235| 
236,  39  Tex.  Civ.  App.  99. 
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It  is  requisite  to  the  application  of  tlie 
doctrine  ot  'Resulting  trost"  that,  ap<»i  a 
conyeyanee  of  land  to  one  party,  the  par- 
chase  money  or  some  definite  portion  of  it 
shoold  be  paid  at  the  time  of  the  conyeyanee 
In  some  form  of  payment  by  another  in  whose 
fiivor  a  trust  results  in  the  land  by  impli- 
cation from  the  actual  or  presumed  intention 
of  the  parties. '  A  resulting  trust  in  land 
does  not  arise  In  favor  of  one  who  paid  no 
part  of  the  consideration  therefor  on  Its  con- 
veyance to  another,  though  it  may  have  been 
the  common  understanding  that  the  debt  in- 
curred for  a  part  of  the  purchase  price  and 
secured  by  a  mortgage  thereon  was  to  be  re- 
garded as  his  debt,  and  that,  on  his  paying 
it,  title  to  the  land  would  be  made  to  him. 
Crawford  v.  Crawford,  57  S.  B.  837,  838,  77 
S.  C  205. 

To  create  a  "resulting  trust"  in  lands, 
it  is  not  necessary  that  the  purchase  money 
be  paid  at  the  precise  date  of  the  delivery  of 
the  deeds.  If  a  party,  having  funds  in  his 
hands  befamging  to  another,  contracts  for  the 
purchase  of  lands  in  his  own  name,  with 
the  Intention  of  paying  for  the  same  out  of 
such  funds,  and  the  deed  for  any  reason  is 
not  then  executed  and  delivered,  but  is  at  a 
later  date,  and  when  it  Is  executed  and  de- 
livered he  pays  the  balance  of  the  purchase 
money  out  of  the  funds  in  his  hands  of  such 
person,  the  contract  of  purchase,  payment  of 
purchase  nioney«  and  execution  and  delivery 
of  the  deed  constitute  one  entire  original 
transaction,  and  a  "resulting  trust"  would  be 
created  in  favor  of  the  party  to  which  the 
funds  belonged.  If  the  payments  proceeded 
from  an  independent  contract,  or  were  the 
result  of  conduct  or  an  intervention  not  con- 
stituting a  part  of  the  original  transaction, 
no  "resulting  trust*'  would  be  created.  Pearoe 
V.  Dyess,  101  8.  W.  640,  561,  46  Tex.  Civ. 
App.  406  (citing  2  Pom,  Eq.  Jur.  S  1037). 

^'Resulting  trusts'  are  creatures  of  the 
law  and  do  not  grow  out  of  a  contract  to 
hold  title  to  land  for  a  third  party  who  ad- 
vances all  or  a  part  of  the  purchase  price. 
To  constitute  a  resulting  trust,  •  ♦  ♦  it 
is  necessary  to  show  payment  by  complainant 
or  an  absolute  obligation  to  pay  incurred  by 
him  as  a  part  of  the  original  transaction  of 
purchase,  at  or  before  the  time  of  the  con- 
veyance." Watkins  V.  Carter,  51  South.  318, 
320,  164  Ala.  456  (citing  3  Pom.  Eq.  Jur. 
i  1037). 

RESUME— RESUMPTION 

The  word  "resume,"  as  used  in  Corpora- 
tion Act,  i  65,  providing  for  a  settlement  of 
the  affairs  ot  a  corporation  which  becomes 
insolvent  and  shall  not,  within  a  short  time, 
resume  its  business,  means  the  taking  up 
again  of  the  suspended  function  of  paying 
present  indebtedness,  "so  that  payment  of  in- 
debtedness, as  well  as  the  operation  of  the 
work  of  the  corporation,  after  temporary, 
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partiali  or  complete  paralysis,  may  be  re- 
sumed with  safety  to  the  public  and  advan- 
tage to  its  stockholders."  Eelnhardt  v.  Inter- 
state Telephone  Ca  (N.  J.)  63  Atl.  1097,  UOl 
(quoting  Ft.  Wayne  Electric  Corp.  v.  Frank- 
lin Blectric  Ught  Co.,  41  Atl.  219,  67  N.  J. 
Eq.  pp.  7, 13). 

The  term  "resume  possession,"  in  a  cov- 
enant in  a  lease,  authorizing  the  landlord  to 
"resume  possession"  and  relet  for  the  ten- 
ant's account,  and  not.  containing  the  tech- 
nical term  "re-enter,"  is  a  term  of  no  tech- 
nical meaning,  and  is  not  inconsistent  with 
the  maintenance  of  summary  proceedings  to 
enforce  the  right.  Landesman  v.  Hauser,  91 
N.  Y.  Supp.  6,  7,  46  Misc.  Hep.  603. 

Where  a  corporation  is  losing  money  in 
the  carrying  on  of  its  business,  and  is  se- 
riously embarrassed  for  want  of  funds  to 
carry  out  the  p'roject  for  which  it  was  or- 
ganized, and  is  without  available  assets  to 
pay  its  present  indebtedness,  notwithstand- 
ing there  may  not  have  been  a  complete  sus- 
I)en8ion  of  its  business,  it  is  insolvent,  with- 
in the  meaning  of  (Corporation  Act,  |  65,  pro- 
viding that  when  any  corporation  shall  be- 
come insolvent,  or  suspend  its  ordinary  busi- 
ness for  want  of  funds  to  carry  on  the  same, 
any  creditor  may  apply  to  the  court  for  an 
Injunction  and  the  appointment  of  a  receiv- 
er, and  that,  if  upon  the  hearing,  it  shall  ap- 
pear that  the  corporation  has  become  in- 
solvent and  is  not  about  to  resume  its  busi* 
ness,  the  injunction  may  issue,  and  the  re- 
eeiver  be  appointed,  and  hence  is  subject  to 
the  issuance  of  an  injunction  and  the  ap- 
pointment of  a  receiver.  A  corporation  may 
be  Insolvent  though  it  has  not  suspended  its 
business  for  want  of  funds,  and  it  may  sus- 
pend its  business  for  want  of  fands  and  still 
be  able  to  pay  its  debts  if  properly  adminis- 
tered. Insolvency  is  a  general  inability  to 
meet  pecuniary  liabilities  as  they  mature  by 
means  of  available  assets  or  an  honest  use  of 
credit  The  court  said:  ''I  agree  that  the 
word  'resumption,*  as  used  in  the  statute, 
predicates  some  interruption  of  the  insol- 
vent's business,  but  I  do  not  understand  that 
it  contemplates  the  entire  suspension  of  its 
workings.  Such  has  been  the  practical  in- 
terpretation the  bar  and  the  courts  have  giv- 
en, for  manufacturing  and  other  corporations 
with  plants  in  operation  have  constantly  been 
adjudged  to  be  insolvent  and  put  in  the 
hands  of  receivers,  and  In  so  doing  large 
values  have  been  saved  to  creditors  and 
stockholders  because  of  the  salable  condition 
of  a  live  plant  as  compared  with  one  that  is 
dead.  An  insolvency  carries  with  it  Inabili- 
ty to  presently  pay  indebtedness  and  suspen- 
sion of  that  function,  and  the  word  'resump- 
tion,' used  in  the  statute,  is,  I  think,  to  be 
taken  in  the  sense  of  taking  up  again  that 
suspended  function,  so  that  payment  of  in- 
debtedness, as  well  as  the  operation  of  the 
work  of  the  corporation,  after  temporary, 
partial,  or  complete  paralysis,  may  be  resum- 
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ed  with  safety  to  the  public  and  advantagre 
td  its  stockholdere."  Gatlin  v.  Vlchaohl  Mlu. 
Co.,  67  Atl.  194,  106,  73  N.  J.  Eq.  286  (citing 
Reinhardt  v.  Interstate  Telephone  Co.  [N.  J.] 
63  Atl.  107 ;  Empire  State  Trust  Co.  v.  Trus- 
tees of  William  F.  Fisher  Co.,  00  Atl.  940,  67 
N.  J.  Eq.  602,  3  Ann.  Cas.  303). 

RETAIL 

See  Sell  or  Retail. 

To  "retail"  Is  to  sell  in  small  quantities. 
Commonwealth  v.  Poulin,  73  N.  E.  655,  656, 
187  Mass.  568. 

"Retail"  means  the  sale  of  commodities 
in  small  quantities  or  parcels.  Katzman  v. 
Commonwealth,  130  S.  W.  090,  902,  140  Ky. 
124,  30  li.  R.  A.  (N.  S.)  510,  140  Am.  St.  Rep. 
359. 

Selling  and  delivering  oil  from  a  tank 
wagon  to  merchants  in  quantities  of  not  less 
than  25  gallons  for  resale  to  customers  Is  a 
sale  by  "retail,"  within  an  act  requiring  re- 
tail sellers  to  first  procure  a  license  Stand- 
ard Oil  Co.  V.  Commonwealth,  82  S.  W.  979, 
971,  119  Ky.  1. 

The  definition  of  the  word  "retail,"  as 
applied  to  sales.  Is  to  sell  in  small  quanti- 
ties, as  by  the  yard,  pound,  gallon,  etc.;  to 
sell  directly  to  the  consumer  in  small  quan- 
tities, such  as  are  immediately  called  for  by 
consumers.  As  a  rule,  wholesale  merchants 
deal  only  with  persons  who  buy  to  sell  again, 
while  retail  merchants  deal  with  consumers 
A  manufacturer  of  beejf  who  sells  his  product 
to  unlicensed  consumers  for  their  use,  sells  at 
retail  within  Laws  1907,  c.  82,  forbidding 
sales  at  retail.  In  re  Mets  Bros.  Brewing 
Co.,  129  N.  W.  443,  444,  88  Neb.  164,  32  L.  R. 
A.  <N.  S.)  622. 

"As  a  general  rule  wholesale  merchants 
deal  only  with  persons  who  buy  to  sell  again, 
whilst  retail  merchants  deal  with  consum- 
ers." Hence  sales  of  intoxicating  liquor  di- 
rect to  customers  are  "retail"  sales  and  are 
forbidden  to  those  holding  only  a  wholesale 
license.  State  v.  Scampini,  59  Atl.  201,  206, 
77  Vt.  92. 

In  yiew  of  the  classification  of  sales  of 
intoxicants  in  lass  quantities  than  one  quart 
as  "retail"  sales,  by  the  marginal  note  to 
Pol.  Code  1872,  $  3381,  which  imposed  a  li- 
cense tax  on  such  sales,  the  Legislature  is 
presumed  to  have  intended  that  the  same 
meaning  be  given  the  word  "retail"  in  Act 
March  20,  1874  (St.  1873-74,  c.  345),  prohibit- 
ing recovery  of  more  than  $5  for  a  sale  of  in- 
toxicants at  retail.  Bettencourt  v.  Sheehy, 
109  Pac.  89,  90,  157  Cal.  698. 

Where  a  person  assuming  to  do  business 
as  a  wholesale  liquor  dealer  in  a  prohibition 
parish  sells  to  another  who  assumes  to  be  do- 
ing a  retail  liquor  business  in  such  parish, 
the  transaction  is  a  sale  at  "retail"  and  sub- 
jects the  wholesaler  to  the  penalty  for  sell- 


ing at  retail  without  having  previously  ob- 
tained a  license;  there  being  no  such  thing, 
within  the  meaning  of  the  law,  as  a.  dealer 
for  resale  in  a  parish  where  the  sale  of  liq* 
uor  at  retail  is  prohibited.  State  v.  Cunning- 
ham, 58  South.  558,  559,  130  La.  749. 

The  word  "wholesale,"  in  Rev.  Laws,  c. 
100,  §  1,  providing  that  the  statute  prohibit- 
ing the  sale  of  Intoxicating  iiquors  shall  not 
apply  to  sales  of  dder  at  wholesale  by  the 
original  makers  thereof,  must,  as  required 
by  Rev.  Laws,  c.  8,  §  4,  cl.  3,  be  understood 
as  having  a  meaning  acquired  by  a  prior  ju- 
dicial construction ;  and  the  word,  in  view 
of  such  prior  Judicial  constructions,  means 
sales  made  in  large  quantities,  as  distinguish- 
ed from  those  made  in  small  quantities. 
Which  are  to  be  regarded  as  sales  at  "re- 
,tail,"  and  the  court  must  charge  that,  in  de- 
termining whether  sales  were  at  wholesale, 
sales  at  retail  are  sales  made  in  small  qiian^ 
titles,  such  as  are  adapted  to  individual  pur- 
chasers, while  sales  at  wholesale  are  sales 
made  in  large  quantities,  which  are  beyond 
the  needs  of  ordinary  consumers.  Common- 
wealth V.  Greenwood,  91  N.  E.  141,  142,  205 
Mass.  1^,  18  Ann.  Cas.  185. 

betah.  dbaler 

Act  Aug.  2,  1886,  c.  840,  24  Stat  209, 
regulating  the  sale  of  oleomargarine,  author- 
Lees  three  classes  of  persons  to  conduct  the 
business  of  manufacturing  and  selling  oleo- 
margarine, viz.,  the  manufacturer  is  author- 
h^d  to  sell  his  own  products  in  his  place  of 
business  in  his  own  packages  with  stamps 
denoting  payment  of  the  tax  on  the  contents, 
the  wholesale  dealer  is  defined  to  be  cue 
permitted  to  sell  in  the  manufacturer's  orig- 
inal packages,  and  the  retail  dealer,  one  who 
sells  in  less  quantities  than  10.  pounds  at  one 
time;  and  section  6  declares  that  retail  deal- 
ers must  sell  only  from  original  stamped 
packages  in  quantities  not  exceeding  10 
pounds.  Held,  that  the  restriction  on  retail 
dealers  violates  no  constitutional  right,  and 
that  persons  selling  oleomargarine  at  retail 
in  original  imckages  in  quantities  greater 
than  10  pounds  at  any  one  time  are  violators 
of  the  law,  and  do  not  form  a  class  outside 
its  provisions.  Ripper  v.  United  States,  178 
Fed.  24,  28,  101  C.  C.  A.  152. 

RETAIL  LIQUOR  DEALER 

As  R.  L.  D.,  see  R.  L.  D. 

As  R.  M.  L.  D..  see  R.  M.  L.  D. 

One  sale  of  liquor  taken  from  a  lioensed 
saloon  by  an  employ^  of  the  saloon  keeper 
would  not  constitute  the  employ^  a  "retail 
liquor  dealer,"  under  the  provisions  of  Acts 
31  St  Leg.  1st  Ex.  Sess.  c.  17,  §  2,  defining  a 
retail  liquor  dealer  to  be  a  person  or  firm 
permitted  by  law,  being  licensed  under  the 
provisions  of  the  act,  to  sell  liquors,  etc..  In 
quantities  of  one  gallon  or  less,  which  may 
be  drunk  on  the  premises.  Cassidy  ▼.  State, 
i  126  S.  W.  600,  58  Tex.  Cr.  R.  454. 
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Under  Conip.  Laws  1897,  i  £379*  aA 
amended  by  Pub.  Acts  1903,  p.  83,  No.  62,  re- 
qoiriiig  the  payment  oX  a  tax: on  tbe  business 
of  selling  or  keeping  for^sale  at  retail  intoxi- 
cating liquors,  and  section  6380,  providing 
tliat  retail  dealers  of  spirituous  or  intoxicat- 
ing liquors,  etc.,  shall  include  all  persons  who 
sell  by  the  drink  to  any  person  or  persons, 
one  who  sells  a  single  drink  is  a  retail  deal- 
er engaged  in  the  business,  and  liable  to 
prosecution  for  selling  without  having  paid 
the  tax.  People  v.  Wilcox,  115  N.  W.  973, 
152  Mich.  S9,  15  Detroit  Leg.  N.  172. 

Rev.  St.  I  3244,  defines  a  **retaU  liquor 
dealer*'  as  any  person  who  sells  distilled  spir- 
its or  wines  In  less  quantities  than  five  gal^ 
Ions  at  the  same  time,  and  section  3248  defines 
distilled  spirits  as  that  substance  known  as 
"ethyl  alcohol,"  etc.,  commonly  produced  by 
fermentation  of, grain,  starch,  molasses,  or 
Rugar,  including  all  dilutions  and  mixtures 
thereof.  Held  that,  where  a  druggist,  with- 
out paying  the  internal  revenue  tax  imposed 
on  retail  liquor  dealers,  sold  a  medical  prep- 
aration which  was  88  per  cent  proof  spirits 
more  than  sufllcient  to  preserve  the  medical 
properties  of  any  herbs,  roots,  or  drugs  con- 
tained therein,  he  was  a  **retail  liquor  deal- 
er/* within  such  sections.  United  States  v. 
Morf ew,  136  Fed.  491, 493. 

The  statute  provides  that  every  person 
who  sells  Intoxicating  liquor  in  quantities  of 
three  gallons  or  less,  or  one  dozen  quart  bot- 
tles or  less,  at  one  time,  is  deemed  a  retail 
liquor  dealer.  Comp.  Laws  1897,  §  5381,  pro- 
vides that  the  penal  provisions  of  the  act 
shall  not  apply  to  druggists,  who  sell  liquor 
for  medical,  etc.,  purposes,  and  requires  such 
persons  to  give  a  druggist's  bond.  Section 
•^386  requires  retail  liquor  dealers,  before 
commencing  business,  to  give  a  bond  in  the 
form  stated.  An  information  charged  accus- 
ed with  selling  liquor  on  a  certain  date ;  he 
being  then  a  person  whose  business  consisted 
In  part  in  the  sale  of  drugs  and  medicine,  and 
the  liquors  not  being  sold  for  medical,  chemi- 
cal, or  scientific  purposes,  contrary  to  the 
statute,  etc.  Held,  that  accused  could  not  be 
convicted  of  the  offense  of  unlawfully  selling 
as  a  "retail  liquor  dealer";  there  being 
no  averment  that  he  had  not  given  the  re- 
tailer's bond  prescribed  by  section  5386,  and 
could  not  be  convicted  of  making  the  sale  as 
a  druggist,  there  being  no  averment  that  he 
had  given  a  druggist's  bond  as  prescribed  by 
section  6386,  and  hence,  the  information 
charged  no  offense  under  the  law,  and  was 
properly  quashed.  Peters  v.  Eaton  Circuit 
Judge,  117  N.  W.  68,  69,  153  Mich.  467. 

RETAIN 

To  "retain"  means  to  hold  or  keep  that 
which  one  already  owns,  and  not  to  lose,  part 
with,  or  dismiss  it,  and  more  definitely 
means  to  "kqep  back"  that  which  one  owns. 
Featherston  T.  Merrimou,  61  S.  £.  675,  678^ 


148  N.  C.  199  (citing  7  Words  and  Phrases, 
p.  6196). 


A  contract  for  the  sale  of  certain  real 
property  provided  for  payment  of  $000  cash 
on  the  making  of  the  contract  and  the  bal- 
ance on  a  specified  date,  when  the  deal  was 
to  be  dosed.  It  then  declared  that,,  if  ^  thi^ 
Vendee  should  make  default  in  paying '  tbe 
balance  as  provided,-  the  1500  payment  should 
be  forfeited  to  the  vendors  and  "retained"  by 
them  as  liquidated  damages  for  breach  of 
the  contract,  and  for  the  failure  of  the  ven- 
dee to  pay  the  balance  of  the  consideration. 
Held,  that  the  word  "retained"  could  not  be 
construed  to  mean  "accepted,"  and  that  the 
$500  payment  should  be  regarded  as  security 
only  for  the  performance  of  the  contract  by 
the  vendee,  and  its  retention  by  the  vendors 
on  the  vendee's  refusal  to  perform  did  not 
preclude  them  from  maintaining  a  suit  for 
specific  performance  of  the  vendee's  obliga- 
tion to  pay  the  balance  of  the  price.  Dona- 
hoe  V.  Franks,  199  Fed.  262,  269. 


"Retainer,"  as  used  in  an  agreement  to 
pay  a  retainer  to  an  expert  witness  and  a  per 
diem  sum  for  the  time  he  is  engaged  in  the 
case,  means  a  sum  paid  to  secure  the  services 
of  the  witness,  and  is  due  as  soon  as  the  wit- 
ness accepts  employment,  independent  of  any 
future  work  or  it  results.  Hough  v.  State, 
124  N.  Y.  Suppl  878,  880,  68  Misc.  Rep.  26. 

As  to  attorneys 

A  retaining  fee,  or  "retainer,"  is  a  pay- 
ment in  advance,  to  cover  future  services  and 
disbursements  until  further  provision  is  made. 
Severance  v.  Blzallion,  121  N.  T.  Supp.  627, 
629,  67  Misc.  Re]^.  103. 

The  word  "retainer"  is  defined  in  Bou- 
vler's  Law  Dictionary  as  signifying:  "The  act 
of  a  client  by  which  he  engages  an  attorney  or 
counselor  to  manage  a  cause,  either  by  prose- 
cuting when  he  is  plaintiff,  or  defending 
when  he  is  defendant.  "*  *  *  A  retaining 
fee  is  a  fee  given  to  counsel  on  being  consult- 
ed, in  order  to  Insure  his  future  services." 
The  principles  of  law  applicable  to  claims  of 
attorneys  for  services  are  not  different  from 
those  applicable  to  claims  of  surveyors,  or 
mechanics,  or  farmers.  The  claimants  are 
to  receive  a  reasonable  compensation  for 
that  which  they  do  or  furnish  under  their 
contract.  No  other  payment  Is  required  or* 
can  be  enforced.  The  rule  as  to  retainers,  as 
distinguished  from  specific  services  of  at- 
torneys &t  ^aw,  is  that,  upon  making  an  en- 
gagement for  services,  the  attorney  is  to  be 
paid  a  reasonable  compensation  for  being  so 
bound.  Blair  v.  Columbian  Fireprooftig  Co.» 
77  N.  E.  762,  763,  191  Mass.  333. 

As  to  executors  and  administrators 

The  right  to  have  the  debt  of  the  legatee 
or  distributee  charged  to  lilni  in  the  adjust- 
ment of  the  legacy  or  the  distributive  share 
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is  inacctiratety  called  a  right  of  "set-off"  or  of 
^'retainer/'  since  the  right  rests  not  so  much 
upon  any  rule  of  set-off  or  of  retainer  a«  upon 
the  broad  prtnciifleB  of  equity.  Oxsfaeer  ▼. 
Nave,  40  S.  W.  7,  9,  90  Tex.  068,  S7  L.  &  A. 
9a 

RETAKEN 

Laws  1897,  p.  S41,  t.  418,  |  lid,  as  amend- 
ed' by  Laws  1900,  p.  1024,  c  762,  provides  that 
where  articles  are  sold  on  condition  that  the 
title  shall  remain  In  the  vendor,  and  are  re- 
taken for  defoult,  they  shall  be  retained  for 
30  days,  during  which  time  the  vehdee  may 
redeem  the  same.  The  word  "retaken"  em- 
braces a  case  where  the  retaking  was  ac- 
complished by  an  action  by  the  vendor  to  re- 
cover i)6s8e8slon  In  which  the  vendee  suffered 
Judgment  by  default.  Roach  v.  Curtis,  100 
N.  Y.  Supp.  411,  414,  50  Misc.  Rep.  122. 

RETIRE 

In  a  prosecution  for  assault  with  Intent 
to  kill,  a  charge  that  it  was  defendant's  duty 
to  "retire,"  If  possible,  to  a  place  of  safety, 
before  the  person  assaulted  reached  his  gun, 
was  not  equivalent  to  a  charge  that  It  was 
his  duty  to  "retreat,"  and  was  prejudicial  on 
that  ground.  Delaney  v.  State,  81  Pac.  792, 
794,  14  Wyo.  1. 

In  laws  1899,  p.  443,  c.  265,  providing 
that  the  governing  board  of  the  pension  fund 
shall  "retire"  disabled  members  from  police 
service,  the  word  "retire**  Implies  necessarily 
that  a  candidate  for  retirement,  to  be  eligible 
therefor,  must  be  so  circumstanced,  at  the 
time  of  favorable  action  upon  his  application 
that  he  can  be  retired,  that  he  can  be  taken 
from  the  pay  roll  of  the  department  and  put 
on  the  pension  roll.  State  ex  rel.  Weber  v. 
Board  of  Trustees  of  Policemen's  Pension 
Fund,  101  N.  W.  878,  374,  128  Wis.  245. 

RimBXaO  ARMT  OFFICER 

As  holding  an  office,  see  Officer. 

RETIRED  OFFICERS 

The  term  "retired  officer"  and  "ex-officer" 
and  "ci-devant"  officer  are  synonymous,  im- 
plying that  he  la  no  longer  an  "officer"  In  the 
proper  sense  of  the  term.  Reed  v.  Schon,  83 
Paa  77,  79,  2  GaL  App.  55. 

RETIREMENT 

The  words  "retirement"  and  ^cancella- 
tion," in  connection  with  the  capital  stock 
of  corporations,  wherever  used  in  the  fran- 
chise act  or  in  the  amendment  of  that  act 
(P.  L.  1906,  p.  31),  mean  permanent  retirement 
and  actual  cancellation  by  the  method  and 
in  full  compliance  with  the  provisions  of  the 
statute.  l[S:niokerbocker  Importation  Co.  v. 
State  Board  of  Assessors,  65  Atl.  913,  915,  74 
N.  J.  Law,  583,  7  L.  R.  A.  (N.  S.)  885. 


RETORT 

A  "retort"  In  cSiemlstry  and  the  arts  la  a 
vessel  of  ^lass,  earthenware,  metal,  etc.,  em* 
ployed  to  distill  or  effect  decomfxmltion  by 
the  aid  of  heat  Glass  retorts  are  commonly 
used  to  diatlli  liquids,  and  consist  of  a  flask* 
shaped  vessel  to  which  a  long  neck  Is  attacli- 
ed.  The  liquid  to  be  distilled  Is  placed  in  the 
flask,  and  heat  is  applied.  The  name  la  also 
generally  given  to  almost  any  apparatus  In 
which  solid  substances,  such  as  coal,  wood,  or 
bones,  are  submitted  to  destructive  distilla- 
tion, as  retorts  to  produce  coal  gas,  ?rhlch 
vary  much  in  dimensions  and  in  shape.  Mac- 
Kinnon Boiler  &  Mach.  Go.  v.  Central  Michi- 
gan Land  Co.,  120  K.  W,  26,  27, 156  Mich.  11. 

RETRAXIT 

A  **retraxlt"  at  common  law  was  a  volun- 
tary acknowledgment  that  plaintiff  had  no 
cause  of  action,  and  would  not  proceed  fur- 
ther, made  by  him  in  person  in  open  court. 
McPherson  v.  Swift,  llfi  N.  W.  76,  82,  22  S. 
D.  165»  133  Am.  St  Rep.  907. 

Proof  that  plaintiff  wias  present  in  open 
court  during  proceedings  which  resulted  in 
the  dismissal  of  a  former  action  was  insuffi- 
cient to  estabUsh  a  "retraxit,"  which  la  a 
voluntary  acknowledgment  that  the  plaintiff 
has  no  cause  of  action,  and  therefore  will 
not  proceed  further,  made  in  open  court  by 
the  plaintiff  in  person.  McPherson  v.  Swift, 
130  N.  W.  768,  769,  27  S.  D.  296. 

Withdrawal  of  a  count  of  a  complainant 
\b  not  a  retraxit  A  dismissal  or  diacontlnn* 
anoe  is  not  equivalent  to  a  retraxit  To  con- 
stitute a  "retraxit"  there  must  be  a  formal 
and  flnal  renunciation  of  plaintiff's  riglit 
of  action,  by  which  it  is  carried  into  tbe 
judgment  Southern  Ry.  Oo.  v.  McEntire, 
58  South.  158,  160^  169  Ala.  42. 

Where  parties  to  an  action  have  settled 
their  dispute  and  agreed  to  a  dismissal,  sucb 
dismissal  is  a  "retraxit"  and  amounts  to  a 
decision  upon  the  merits.  State  Medical  Ebc- 
amlnlng  Board  v.  Stewart,  89  Pac  475,  476, 
46  Wash.  79,  11  L.  R.  A.  (N.  S.)  557,  123  Am. 
St.  Rep.  915,  13  Ann.  Gas.  653. 

"In  those  jurisdictions  where  the  rule 
indicated  by  the  word  'retraxit*  has  been 
];fK:ognized,  the  substance  of  the  matter  seems 
to  be  that  a  dismissal  by  agreement  of  the 
parties  la  equivalent  to  and  is  treated  as  a 
public  renunciation  on  the  part  of  the  com- 
plainant of  the  claim  asserted  by  him  in  his 
pleadings  against  the  defendant,  and  he  la 
thereafter  estopped  to  bring  it  forward 
again."  Lindsay  v.  Allen,  82  S.  W.  171,  174. 
112  Tenn.  637. 

Kmumit  diatiaa^iialied 

"Retraxit"  differs  from  a  nonsuit  in  that, 

when  once  entered  by  a  plaintiff  oh  the  flS^ 

ord,  it  forever  puts  an  end  to  the  pending 

'  suit,  aa  well  as  the  cause  of  action  involved. 
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Waldron  ▼:  AXtf  ^rnan,  69  AtL  608,  971,  71 
N.  J.  Law,  108.  ^ 

A  "retraxit;*  la  dlfter^nt  firom  a  discon- 
tinoanoe  or  a  nonsuit,  and  by  It  4  plaintiff 
renounces  his  right  0^  action  irrevocably,  and 
a  retraxit  must  be  always  in  person^  Sheffe^ 
V.  B.  B.  Perkins  &  Co.,  75  Aa  6^  7,  feS  Vt  185, 
25  L.  K,  A.  (N.  S.)  1313., 

RETREAT  '      '      /. 

In  a  prosecution  for  assault  with  intent 
to  kill,  a  charge  that  it  was  defendantf s  duty 
to  "retire,"  if  possible,  to  a  place  of  safiety; 
beA>re  the  person  aeisaulted  reached  Mef  j^n, 
was  not  equivalent  to  a  (diarge  that  it  was 
his  duty  to  "retreat,"  and  was  'prejudicial  on 
that  grotod.  Delaney  ▼.  State,  81  Pac.  792, 
794,  14  Wyo.  1. 

RETREAT  TQ  THE  WALL 

The  application  Oft  the  doctrine  of  ^'re- 
trait  to  the  wall,"  originating,  as  It  did,  be- 
fore the  general  introduction  of  flrearms* 
has  due  reference  to  the  difference  in  danger 
between  a  hand  to  'hand  encounter  with 
fists,  clubs,  or  even  knives,  and  an  enooonter 
tn  an  open  space,  Involving  the  use  of  re- 
peating rifles  by  men  experienced  in  handling 
tbem.  State  v.  Gardner,  104  N.  W.  971, 
075,  96  Minn.  318»  2  L.  R.  A.  (N.  8.)  40. 

RETRIAL 

Code  Supp.  1907, 1. 245a,  provides  that  a 
transcript  of  a  witness'  testimony  shall  be  ad- 
missible on  *'retrial**  of  the  case  or  proceed- 
ing in  which  it  was  taken.  Held,  that  a 
contest  of  a  later  will  was  not  a  retrial  of  a 
contest  of  a  former  will  which  went  to  final 
judgment,  without  retrial,  so  as  to  Justify 
the  admission  of  the  transcript  of  a  witness' 
testimony  on  such  former  trial  in  a  contest 
of  the  later  will.  Spiers  v,  Hendershott^  120 
N.  W.  1058,  1061, 142  Iowa,  440. 

RETROACTIVE 

RETBOAOTIVE  DECISION 

A  '^retroactive  decision"  is  one  which 
makes  and  applies  a  new  rule  of  law,  and 
attaches  another  and  unforeseen  liability  to 
a  contract  after  its  execution,  and  is  as  vi- 
cious as  an  ex  post  facto  statute.  Clancy 
V.  Barker,  131  Fed.  161, 171,  66  0.  a  A,  469, 
69  L.  R.  A.  653. 

BJUTiftO ACVI  VIS  ULW' 

Retrospective  Law. 


RETROSPECTIVE  LAW 

A  statute  id  '^retroactive^*  which  creates 
a  new  obligation  on  tnansactions  or  consider- 
ations already  past,  or  destroys  or  impairs 
vested  rights.  Ross  v.  Lettice,  68  S.  B.  734, 
736, 184  Ga.  806,  187  Am.  St  Rep.  2dl. 


A  ''retroactive  taw'*  to  one  made  to  affe^ 
prior  hcts  or  transacttons^  or  rights  Already 
a^m^,  and  which  imparts  to  them  charac- 
teristleis,  or  ascribes  effects,  whic^h  were  not 
IMierent  in  th^ir  nature  In  the  contiemplation 
of  the  law  aa  it  stood  at  the'  time  of  their 
occurrence.  Keith  v.  Onedry  <Ter:)  114  8; 
W.  892,  390. 

A  ''retrospective  law"  is  one  which  is  re- 
troactive and  which  takes  away  or  impairs 
vested  rights  acquired  under  existing  laws, 
creates  a  new  obligation,  imposes^  a  new 
duty,  or  attaches  a  disability  in  respect  to 
trauRactiona  or  considerations  already  pass- 
ed. Gray  V.  City  of  Toledo,  89  N.  B.  12,  18. 
80  Ohio  St  445  (quoting  and  adopting  the 
definition  in  Society  for  the  Propagation  of 
the  Gospel  v.  Wheeler^  22  Fed.  Cas.  756). 

A  law  is  "retrospective"  "which  takes 
away  or  iippaim  vested  rights  acquired  un- 
der exijsting  laws,  or  creates  a  new  obliga- 
tion, imposes  a  new  dut7»  or  attaches,  a 
new  disability  in  respect  to  transactions  or 
considerations  already  past."  Ducey  ^.  Pat- 
terson, 86  Pac.  109,  111,  37  Colo.  216,  9  L.  R. 
A.  (N.  S.)  1066, 119  Am.  St  Rep.  284,  II  Ann. 
Cas.  393  (quoting  Perry  v.  City  of  Denver,  69 
Pac.  747,  748,  27  Colo.  93,  95). 

Retroactive  or  ''retrospective  laws"  are 
those  which  take  awajr  and  impaijr  vested 
rights  acquired  under  existing  lawa,  or  «reate 
a  new  obligation,  impose  a  new  duty,  or  at** 
tach  a  new  disability  in  respect  to  transac- 
tions or  consMeratiaQfl  already  passed.  Thus 
Acts  1903,  p.  386,  No.  236,  by  adding  to  the 
persons  to  whom  OQtiee  of  right  to  redeem 
from  a  tax  deed  shall  be  given,  and  provid* 
ing  that  the  notice  ahaU  state  that  the  re- 
demption  monay  mnj  be  paid,  either,  to  the 
tax  purchaser  as  theretofbre,  or  to  the  regis- 
ter in  chancery,  is  retroactive.  Hooker,  J.« 
dissenting,  holding  that  a  retroactive  law  is 
one  which  operatee  on  matters  which  oocuis 
red,  and  rights  and  obligations  which  exiated 
before  the  time  of  enactment  Weller  t« 
Wheelock,  118  N.  W.  609,  6U«  614, 155  Mich. 
69& 

As  a  ''retrt^spective  law**  is  one  which  ' 
takes  away  or  impairs  vested  rights  requijsed 
under  existing  laws,  or  creates  n  new  obliga- 
tion, or  attaches  a  new  disability  to  transac- 
tions already  past,  Building  Cod^  of  New 
York  City,  (  97,  providing  that  all  dumb-wait- 
er shafts,  except  such  as  do  not  extend  more 
than  three  stories  above  the  cellar  or  base- 
ment in  dwelling  houses,  shall  be  inclosed 
tn  fire  walls,  Is  not  retrospective  in  riequiring 
the  owners  of  existing  buildings  having  dumb- 
waiters to  alter  those  buildings  to  comply 
with  the  statute,  but  is  a  valid  exercise  of 
the  police  power  in  requiring  such  shafts  to 
be  protected  if  in  the  future  maintained.' 
City  of  New  York  v.  Foster,  133  N.  Y.  Supp. 
152,  155,  148  App.  Div.  258. 

"The  terhi  •relirospectite  in  their  opera- 
tfdn,'  as  us6d  in  Our  bill  of  rights,  is  one 
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which  jelatea  to  civil  rights  and  proceedings 
in  civil  causes.  Ex  parte  Bethurum,  66  Mo. 
loc.  cit.  549.  Hence  the  well-settled  rule  de- 
ducted from  all  the  authorities  is  that  the 
'acts  of  the  liOgislature  are  not  to. be  con- 
sidered as  retrospective  unless  they  impair 
rights  that  are  vested,  because  most  civil 
rights  are  derived  from  public  laws.'  '*  Laws 
1897,  p.  132,  exempting  beneficiary  .flisgocia- 
tions  from  the  provisions  of  the  general  In; 
su ranee  Jaws,  did  not,  as  to  the  beneficiary 
in  a  certificate  Issued  prior  to  the  statute, 
violate  Const,  art.  2,  i  15,  prohibiting  the 
enactment  of  any  law  impairing  the  obliga- 
tion of  contract  or  retrospective  in  its  opera- 
tion, as  the  beneficiary  had  no  vested  right 
in  the  certificate.  Westerman  v.  Supreme 
Lodge  Knights  of  Pythias,  94  S.  W.  470.  480, 
196  Mo.  670,  5  L.  R.  A.  (K  S.)  1114  (quoting 
and  adopting  the  definition  in  Oladney  v. 
Sydnor,  72  S.  W.  554,  172  Mo.  318,  60  L.  R. 
A.  880,  95  Am.  St.  Rep.  517;  Rich  v.  Flan- 
ders, 39  N.  H.  321). 

Act  March  2,  1903  (St.  1903,  p.  67, 
q.  61),  amending  Pol.  Code,  {  3443,  so  as  to 
provide  an  additional  method  for  contesting 
the  riglit  of  one  to  purchase  public  land,  on 
the  ground  that,  at  the  time  of  application  to 
purchase,  the  land  had  beeii  reclaimed  and 
made  fit  for  cultivation  (the  method  being 
by  action  by  one  who  had  occupied  the  land 
for  10  years  before  the  application),  though 
retroactive  In  appljing,  where  an  application 
to  purchase  was  made  and  a  certificate  of 
purchase  was  issued  prior  to  adoption  of  the 
statute,  impairs  no  obligation  of  contract,'  as 
it  merely  gives  a  new  -remedy.  "The  cases 
uniformly  hold  that,  as  long  as  vested  rights 
are  not  impaired,  'retrospective  laws*  giving 
new  and  additional  remedies  for  existing 
rights,  01*  giving  a  remedy  at  law  where  one 
previously  existed  in  ecfiiity  only  or  vice 
versa,  are  valid.  '  As  said  in  Rich  v.  Flan- 
ders, 39  N.  II.  304,  a  party  has  no  right  to 
complain  of ''these  things  as  violations  of 
the  Constitution,  so  long  as  the  laws  leave 
him  a  competent  court  bound  to  administer 
Justice  to  him  according  to  the  lights  the' 
Ikw  gave  him,  wh^ii  his  right  of  action  or 
defense  became  invested."  Boggs  v.  Gane- 
ard,  ^  Paa  196,  199,  148  Cal.  711. 

^Ld^ws,  1905,  p.  193,  §  8253a,  which  pro- 
\ided  that  lands  not  originally'  included  in 
drainage  districts  might  be  brought  iu  by 
petition,  Is  not  a  "retrospective  law'*  because 
applying  to  an  object  already  iu  existence 
at  the  time  of  its  enactment,  for  a  retro- 
spective law  is  one  creating  a  new  obligation, 
imposing  a  new  duty,  or  attaching  a  no\v  dis- 
ability to  transactions  already  past,  and  it 
must  give  to  something  already  done  a  difl'er- 
ent  effect  from  that  which  it  originally  had. 
Squaw  Creek  Drainage  Dist.  '  v.  Turney, 
138  S.  W.  12,  16,  235  Mo:  80. 

Rev.  St  c.  49,  I  2,  provided  that  "all 
loans    •    •    •    for  les^.  t,hau  «two  hundred '^ 


^llarcr,  secure^,  by  morteftge ..or  pledge  of 
personal  property,  shall  be  di^i^rgeable  by 
the  debtor  upon  payn:ient  or  tender.  Qf  the 
principal  sum  'actually  bofrowed,  and  interest 
at  the  rate  specified  therein,  which  shall  not 
fexceed"  certain  specified  rates,  and  further 
provides,  that,  "all  loans  made  iti  violation 
hereof  shatf  belir'  interest  at  the  legal  rate 
of  interest  only."  By  the  provisions  of  Pub. 
Laws  1905,  p.  92,  c.  90,  said  section  2  o£  said 
chapter  46  of  the  Revised  Statute  was 
aoiiended;  the  amendment  providing,  among 
other  things,  that:  "All  payments  made  hi 
excess  of  six  per  cent,  interest  on  looiis  )so 
made  in  violation  hereof  shall  be  applied  to 
the  discharge  of  the  principal,  and  in  case  a 
greater  sum  has  been  paid  by  the  borrower 
than  the  ajnount  of  the  principal  and,  interest 
at  six  per  cent,  on  loans  so  made  in  violation 
hereof,  may  be  recovered  from  holder  of  said 
security  by  the  borrower^  in  an  action  on 
the  case."  Held,  that  the  amendment  of 
1905  is  not  retroactive,  and  does  not  apply 
to  payments  voluntarily  made  before  the 
enactment  of  the  amendatory  statute.  Carr 
V.  Judkins,  67  Atl.  569*  570,  102  Me.  506 
(dling  Oooley,  Const  Lim.  t7th  Ed-l  p.  529; 
Rogers  v.  Inhabitants  of  Oj?eenbusta,  68  Me, 
396:  Appeal  of  Lambard,  34  AtL  630,  88 
Me.  587 ;  Murray  v.  Gibson,  15  How.  [56  V, 
S.l  421,  14  L.  Ed.  755;  Harvey  v.  TyleK,  2 
Wall.  (69  U.  S.l  328,  17  U  Ed.  871;  Chew 
Heong  V.  U.  S.,  5  Sup.  Ct  255,  112  U.  S.  536, 
28  L.  Ed.  770). 

Subject  to  Rev.  St.  18S9,  {  5435,  permit- 
ting a  wife  to  file  a  claim  of  homestead  to 
land  occupied  by  herself  and  husband,  after 
which  he  could  not  alienate  without  her  con- 
sent, a  husband  had,  prior  to  1895,  the  right 
to  alienate  his  homestead,  subject  only  to 
the  wife's  dower;  and  a  statute  enacted  in 
1895,  making  a  husband  incapable  of  selling, 
mortgaging, .  or  alienating  the  homestead  in 
any  manner,  so  far  as  it  affected  a  husband's 
power*  over  an  exi?;ting  homestead,  was  "re- 
trospective." Gladney  v.  Sydnor,  72  S.  W. 
554,  557,  172  Mo.  318.  60  L.  R.  A.  880,  95 
Am.  St  Rep.  517. 

CnratiTe  aets 

■ 

A  proceeding  to  assess  omitted  taxes  un- 
der an  ordinance  enacted  for  that  purpose 
is,  from  the  very  nature  of  the  proceeding, 
essentially  "retrospective"  and  retroactive, 
but  the  proceeding  is  not,  properly  speaking, 
the  Initial  levying  of  a  tax  to  act  retrospec- 
tively. The  tax  was  levied  In  advance.  It 
was  made  a  charge  upon  all  property  subject 
to  taxation  within  the  city.  By  omission  of 
the  taxpayer  or  the  assessing  ofiicer,  some  of 
the  i>roperty  lia'ole  to.  the  tax  was  not  a^h 
sessed.  Statutes  enacted  to  collect  the  pub- 
lic dues,.' if  deficient,  cannot  he  deemed  to 
have  exhausted  the  power  lodged  by  the 
people  in  their  government  to  do  .all  that  is 
necessary  to  effectuate  the  end  f oir  which  it 
was  establlslied.  .  lieuce,  it  oocasiopi^ly   be- 
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comes  necessftcy,  for  aome,W9eettQ  ctta^iChat 
lia^  |)eeii,  attempted  under  tbe  taxing  laws, 
but  which  has  failed  of  execution  .because 
of  former  defects.  But  a  law  or  ordinance 
providing'  for  the '  assessment  of  omitted 
property  Is  not  Invalid  because  the  proceed- 
ings prdvided  are  In  a  sense  retrotfn;)ective 
and  retroactive.  Muir's  Adm'rs  v.  Olty  of 
Bardstown,  87  S.  W.  1006,  1098,  120  Ky. 
730. 

RetroaotlTe  syaoaTmoi&s 

The  words  "introspective"  and  ''fetroa4^ 
tlve,'*  as  applied  to  laws,  seem  to  be  aynopy- 
mous,  and»  as  8ucb»  they  are  used  inter- 
changeably by  Mr.  Sedgwick  in  his  treatise 
on  Gonsfttutional  Law.  Gray  v.  Toledp,  89 
N«  E.  1)2,  13,  90  Ohio  St.  445  (i^uoting  fiair- 
den  V.  Holden,  15  Ohio  St  207,  210).     , 


RETUftM 

See  Further  Return;   Sale  and  Rettim; 
Sale  or  Return;    Voluntary  Return. 

"A. 'return*  implies  the  prior  existenoe 
of  some  state  or  condition.  Webster  defines 
it  to  turn  back;  to  go  or  come  again  to  .the 
same  place  or  condition.'  In  the  Standard 
dictionary  it  is  defined  'to  cause  to  take 
again  a  former  position ;  put,  carry,  or  send 
back,  as  to  a  former  plac^  or  holder.*  A 
technicajf  meaning  in  the  law  is  thus  given 
in  Black^i  Law  Dictionair:  The  act  of  a 
sheriff,  constable,  or  other  ministerial  ofScer, 
in  delivering  back  to  the  court  a  writ, 
notice,  or  other  paper.*"  Glyatt  v.  United 
States,  25  Sup.  Ct.  429,  431,  197  U.  8.  ^7, 
49  L.  Ed.  726. 


I  • 


J*: 


In  Act  of  December  17,  1901  (Laws 
1901,  p.  39,  f  1),  which  directs  that  protesit 
against  the  return  of  processioners  shall  be 
filed  with  the  ordinary,  and  requires  the 
ordinary  to  return  all  the  papers  to  the  clerk 
of  the  superior  court,  the  requirement  that 
the  ordinary  "return  aU  papers**  simply 
means  the  physical  transmission  of  the  pa- 
pers by  the  ordinary  to  the  clerk  of  the 
superior  court.  Norman,  Tlmmon^  A  Co;  v. 
Smith,  61  S.  EL  1039,  1040, 131  Ga.  69.    * 

la  limitationa— Nonresidents 

The. word  '*return;*  in  Rev.  St  1898,  { 
2888,  providing  that  *'if  when  the  cause  of  ac- 
tion accrues  against  a  person,  he  is  out  of 
the  state,i  the  action  may  be  commenced  with- 
in the  term  herein  limited  after  his  return  to 
the  state,**  as  applied  to  absent  debtors.  In- 
cludes nonresidents  as  well  as  citizens  of  the 
state  who  have  gone  abroad  and  returned  to 
the  state,  the  words  "return  to  the  state** 
being  equivalent  to  "come  into  the  state." 
Lawson  v.  Tripp,  95  Pac.  520,  521,  34  t7tah, 
28. 

Rev.  St.  1887,  {  4069,  provides  that,  when 
the  cause  of  action  accrues,  against  a  person 
who  is  out  of  the  state,  the  action  may  be 


feomoieneed  wtthin  the  term  therein  limited 
after  hta  return  i  to  t^  states  Held,  that  the 
,words"ceturo  to  tba  state**  apply  to  a  non-- 
resident  debtor  who  enters  into  a  contract  in 
.a  toreisu  Btate»  and  thereafter  comes  intofthe 
state,  as  well  as  to  a  citizen  who  enters  into 
a^ntract  wtthin  the  state,  and  8nbi9eqiientl,y 
departs  th^efrom.  West  ▼.  Tbei«»  96  PaC 
982,  934,  15  ldaho»  167,  17  L.  B^  A.  (N.  3^ 
472,  328  Am.  St  Rep.  58, 

l^etnm  of  WU  as  presented 

'  Const  art.  6,  |  14,  provides  that  eyery 
bill  shall  be  presented  to  the  Governor ;  that 
if  he  approve  he  shall  sign  it,  ))ut  if  pot  he 
Shall  return'  it  with  his  obJe<ftions  to  the 
house  in  which  it  originated,  which  house 
shall  enter  the  objections  at  large  iipon  its 
journals,,  and  pxoeeed  to  reconsider  the  bill, 
and  it  after  such  reoonsidetation,  a  majoiri- 
ty  agree  to  repass  the  bill,  it  shall  be  sent 
with  the  Governor's  objections  to  the  other 
house,  by  which  it  shall  likewise  foe  recon- 
sidered, and,  if  approved  by  a  majority  of 
that  house,  it  shall  be  a  law.  If  any  bill 
shall  not  be  returned  by  the  Governor  within 
three  days,  Sunday  excepted,  after  presenta- 
tion to  him,  it  shall  be  a  law  without  his  sig- 
nature, unless  the  general  adjournment  shall 
prevent  its  return,  in  which  case  it  shall  be 
a  law  unless  the  Governor  within  five  days 
after  adjournment  shall  file  such  bill,  with 
his  objections,  in  the  ofBce  of  the  Secretary 
of  State,  who  shall  lay  the  same  before  the 
General  Assembly  at  its  next  session,  in  like 
manner  as  if  it  had  been  returned  by  the 
Governor.  Held,  that  where  objections  are 
returned  with  a  bill  on  the  last  day  of  the 
session,  at  such  an  hou^  that  the  house  can 
'neither  recoUsider  the  bill  nor  examine  the 
objections  bef6re  the  time  fixed  by  the  Gon» 
stltntion  for  adjournment  sine  die,  this  doles 
not  constitute  the  retorn  required  by  the  Con- 
stttutioa.  State  v.  Wheeler,  89  N.  B.  1«  4, 
172  ind.  578, 19  Ann.  Cas.  834. 

I 

ftetnm  of  proeess 

As  summons,  see  Summon. 

"Return*;  is  defined  as  the  rendering 
back  or  delivery  qt  a  writ,  precept,  or  execu- 
tion to  the  proper  ofiioer  or  court;  the  cen- 
tlflcate  of  an  officer,  stating  what  he  has  done 
in  or  about  the  execution  of  a  writ,  precept, 
etc.,  indorsed  on  the  document,  and  the  send- 
ing back  of  a  commission  with  the  certificate 
of  the  commissioners.  Tate  v.  Biggs,  130  N. 
W.  1053,  1054,  89  Neb.  195. 

A  sherifl^s  '^return**  to  a  writ  is  an  o^- 
dal  statement  by  him  of  his  acts  under  the 
writ  in  obedience  to  its  directions  and  in 
conformity  with  law,  and  must  show  com- 
pliance with  such  directions  and  require- 
ments, or  a  suflldent  reason  for  any  noncom- 
pliance In  whole  ot'  in  part.  Hooper  v.  Mc- 
Dade,  82  Pac:  1116,  1117,  1  Cal.  App.  733. 

*To  make  a  'return  according  to  law*  is 
not  only  to  return  the  precept  to  the  authori*. 
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ty  tbat  Issued  It,  but  to  return  it  with  a 
statement  by  the  officer  of  his  doings  in  ex- 
ecuting it,  and  that  statement  must  contain 
substantially  all  of  his  doings,  within  the 
scope  of  proper  execution."  Under  a  statute 
requiring  officers  to  execute  and  return  writs 
agreeably  to  the  direction  thereof,  a  return 
'  merely  statin^g  that  the  officer  served  the 
writ  on  defendant  and  read  it  in  his  hearing 
is  not  sufficient  to  enable  the  officer  to  justify 
under  the  wilt  for  nmklng  the.arrest«  Gib- 
son Y.  Holmes,  62  AU.  U,  14,  78  Vt  110,  4  L. 
B.  A.  (N.  S.)  451. 

Xtetnm  oi  tax  or  deUaqnent  list 

The  word  "returning,**  as  used  in  Code 
1887,  a  80,  i  18,  providing  that  the  sherifT  or 
4H>llector  returning  a  list  of  lands,  delinquent 
far  taxes,  shall  make  a  certain  affidavit, 
means  the  delivery  of  the  d^inquent  list  to 
the  court  Homage  v.  Imboden,  49  S.  B. 
1036,  57  W.  Va.  206. 

1  Tenn.  St  1831,  pp.  835-362,  relating  to 
the  levy  and  collection  of  taxes»  required  the 
proper^  owner  to  make  return  of  his  prop- 
erty for  making  up  the  tax  lists,  and  requir- 
ed a  Justice  appointed  in  each  county  to  re- 
ceive the  list  to  make  return  thereof  to  the 
county  court  Section  3  (1  Tenn.  St  1831,  p. 
337)  provided  that  the  tax  shall  be  a  lien  on 
the  property  of  the  person  returning  the 
same,  when  it  shaJil  become  due  and  payable, 
on  all  the  taxpayer's  taxable  property  notr 
withstanding  the  same  may  have  been  divid- 
ed or  alienated  or  vested  in  the  name  of  oth- 
ers than  those  who  actually  owned  the  same 
*'at  the  time  of  return  of  such  property  or 
sale  thereof  although  the  owner  may  not  be 
known,"  etc.  Acta  1835-36,  e^  14,  IS  4,  5, 
anmidlng  the  prior  act  made  it  the  duty  of 
ail  property  owners  in  a  district  to  attend  on 
the  first  Friday  and  succeeding  day  in  June^ 
1836,  and-forevtf  thereafter  on  the  third  Fri- 
day and  succeeding  day  in  January  each  suc- 
ceeding year,  and  to  return  to  commissioners 
the  amount  of  his  taxable  property  which 
shall  be  listed  for  taxation,  etc.  Held,  that 
the  word  "return,"  as  so  used,  in  so  far  as 
it  related  to  the  lien  for  taxes  imposed  by 
the  act  of  1813,  meant  not  the  return  of  the 
taxpayer,  but  the  return  of  the  tax  list  to  the 
county  court,  since  the  fact  that  the  taxpay- 
er's return  was  required  to  embrace  all  taxa- 
ble property  owned  or  possessed  by  him  on 
January  10th,  could  npt  change  the  character 
of  his  return  in  the  sense  that  it  would  oper- 
ate to  create  a  lien,  which  could  arise  only  by 
act  of  the  law,  and  hence  where  a  conveyance 
of  certain  real  estate  to  a  purchaser  was  reg- 
istered before  taxes  were  either  assessed  pr 
spread  for  the  year  1839,  a  subsequent  assess- 
ment of  taxes  against  such  land  to  the  gran- 
tor as  the  "reputed  owner"  was  void.  Good- 
lett  V.  Goodman  Coal  &  Coke  Co.,  192  Fed. 
775,  782,  113  C.  0.  A.  61. 


'     &«tttn&  to  wHt  of  «etrtio»ft>t     • 

As  written  insttronent,  see  Written  In- 
strument. 

Botum  to  writ  of  ]iiA]i4amiui 

Under  Comp.  Laws  1909,  c.  87,  art  32 
(section  6226)^  prpv^ing  t^at  the  c^efendant, 
in  a  mandamus  proceeding,  Immediately  upon 
"receipt  of  the  wri|,"  qr  at  sqme  other  speci- 
fied time,  shall  obey  its  mandate,  and  that  be 
shall  then  "return  the  writ"  with  his  certifi- 
cate of  having  done  as  commanded,  tbe  origi- 
nal writ  should  be  served,  and  not  a  copy, 
since  the  defendant  could  not  be  in  receipt  of 
the  writ  until  it  was  delivered  to  him,  and 
could  not  return  the  writ  unless  he  had  pre- 
viously received  it  and  not  a  mere  copy 
thereof.  Ellis  v.  Otttler,  106  Pac.  967,  958, 
25  Okl.  469. 

Return  to  writ  of  prohlUtioa 

A  "return,"  in  proceedings  for  a  writ  of 
prohibition,  is  in  the  nature  of  an  answer. 
A  motion  to  dismiss  the  cause  Is  tantamount 
in  law  to  an  abandonment  of  the  return. 
State  ex  rel.  McEntee  v.  Bright,  123  S.  W. 
1057,  1059,  224  Mo.  514,  185  Am.  8t  Bep.  552, 
20  Ann.  Cas.  955. 

Return  to  writ  of  review, 

Th^  cause  on  a  writ  of  review  is  tried  on 
the  "return"  to  the  writ,  which. C(maists  of  an 
authenticated  copy  of  the  record  of  the  in- 
ferior i^purt,  from  an  examination  of  wlUch  it 
is  to  be  determined  whether  in  the  exercise 
of  Judicial  functions  Jurisdiction  has  been 
exceeded  or  such  functions  have  been  exer- 
cised erroneously.  Curran  ▼•  Btati^  99  Pac. 
420,  422,  53  Or.  154. 

RETURX  BAT 

The  expression,  "return  day,**  as  used  in 
Acts  1900,  p.  53,  amending  civ.  Code  1895,  { 
3667,  relating  to  an  agreement  to  pay  attor- 
neys' fees  in  case  of  an  action  on  a  note, 
means  the  same  as  "filing  day,"  or  the  last 
day  on  which  suits  may  be  filed  so  as  to  be 
returi^ble  to  the  next  term.  Everett  &  Son 
y.  M.  Ferst's  Sons  &  Co.,  55  S.  E.  916, 126  Ga. 
6^2  (citing  Baxley  v.  Bennett,  33  G&.  146; 
Hood  V.  Powers,  57  Ga.  245). 

The  "return  day"  of  the  term  of  court  is 
the  last  day  a  suit  can  be  filed  returnable  to 
that  term  and,  under  Acts  1900,  p.  53,  au- 
thorizing the  recovery  of  attorney's  fees  In 
action  on  notes  when  so  provided,  unless  the 
debtor  fails  to  pay  such  debt  "before  the  re- 
turn day  of  the  court  to  which  suit  is 
brought"  the  term  is  Used  to  convey  the  same 
meaning.  Mt  Vernon  Bank  v.  Glbbs,  58  S. 
E.  269,  270,  1  Ga.  App.  662. 

4 

The  expression  "return  day,"  as  used  in 
Civ.  Code  1910,  |  4252,  providing;  that  agree- 
ments for  attorney's  fees  in  an  action  on  a 
note  are  void,  unless  the  debtor  fails  to  pay 
such  debt  on  or  before  the  return  day  of  th» 
court  in  which  si^it  is  brought,  means  the 
same  as  filing  day,  or  tbe  last  day  on  which. 
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suits  may  be  filed  bo  as  to  be  returnable  to 
the  nest  term.  Dayenport  v.  RiehardB,  75  8. 
E.  648,  649,  138  Ga.  611. 

An  obligation  to  pay  attorney's  fees  em- 
bodied in  a  mortgage  is  collectible  in  the 
same  manner  as  \t  it  were  contained  in  a 
note  or  other  evidenoe  of  indebtedness.  The 
**retam  day,"  prior  to  which  the  debt  must 
be  paid,  is  the  "return  day"  of  the  court  to 
which  the  foreclosure  of  the  mortgage  is 
returnable.  Sheffield  t.  Bainbrldge  Oil  Co., 
59  S.  E.  725,  726,  3  Ga.  App.  200. 

RETirBKABIX  ACOOBBINO  TO  I.AW 

Key.  St  c.  83,  i  94»  provides  th..t  when  a 
writ  fails  of  sufficient  service,  etc.,  or  is  abat* 
ed,  or  the  action  is  otherwise  defeated  for 
any  matter  of  form,  the  plaintiff  may  com* 
mence  a  new  action  within  six  months  after 
the  abatement  or  determination  of  the  orig* 
inal  suit  As  originally  enacted  as  section  11, 
c.  62,  Laws  1821,  it  provided  that  any  action 
which  should  be  actually  declared  on,  and  in 
which  the  writ  purchased  therefor  should 
fail  of  a  sufficient  service,  etc.,  or  when  such 
writ  should  be  abated,  or  the  action  avoided 
by  demurrer  or  otherwise,  for  informality 
of  proceedings,  the  plaintiff  might  commence 
another  action  upon  the  same  demand  and 
thereby  save  the  limitation  thereot  Section 
8  of  that  chapter  provided  that  any  action 
of  the  cf^sie  or  debt,  etc.,  which  should  be 
actually  declared  upon  in  a  proper  writ,  re- 
turnable according  to  law  within  six  years 
after  the  cause  accrued,  should  be  deemed 
and  taken  to  be  duly  commenced  within  the 
meaning  of  that  act  Held,  that  chapter  83, 
I  94,  does  not  apply  to  a  case  where  an  action 
was  dismissed  because  the  writ  was  made 
returnable  at  a  term  other  than  the  first  term 
after  its  issuance,  contrary  to  law,  since  the 
word  "action,*'  as  used  in  section  11,  had  the 
same  meaning  as  in  section  8,  where  it  was 
defined  as  one  declared  upon  in  a  proi>er  writ 
returnable  according  to  law,  which  meaning 
has  not  been  changed  by  any  subsequent  pro- 
vision; and  while  the  words  "proper  writ" 
did  not  mean  one  that  could  not  be  abated  or 
defeated  for  any  matter  of  form,  but  mere- 
ly meant  one  adapted  to  the  cause  of  action, 
the  words  "returnable  according  to  law"  were 
definite  and  explicit  and  not  subject  to  Judi- 
cial construction,  and  hence  the  word  "writ," 
as  used  in  section  94,  means  a  writ  return- 
able according  to  law.  Densmore  v.  Hall,  84 
Atl.  983,  964,  109  Me.  438. 

RETrnEtKS 

See  Smelter  Returns. 

The  "return"  by  the  Judges  of  election  is 
the  evidence  of  the  result  of  the  election. 
Graham  v.  Peters,  93  N.  B.  315,  316,  248  IlL 
50. 

The  word  "returns"  does  not  necessarily 
import  a  statement  under  oath.  Section  6 
of  the  oleomargarine  act  (Act  May  2,  1902, 
c.  784,  82  «Stat  ll^l),  in  requiring  wholesale 


dealers  to  keep  snch  books  and  render  sotih 
retonis  as  tlie  Commlsaioner  of  Internal  Rev- 
enue may  by  regulation  require  under  pre- 
scribed penalties  for  its  violation,  has  no 
relation  to  the  tax  to  be  assessed  on  su<di 
dealer,  and  the  regulations  made  thereunder 
and  in  force  prior  to  their  revision  in  1907, 
in  requiring  an  oath  to  the  returns,  do  not 
have  the  force  of  law  in  such  sense  that  a 
false  oatti  to  a  return  subjects  the  maker  to 
prosecution  for  perjury,  under  Rev.  St  |  5392. 
United  States  v.  Lamson,  165  Fed.  80,  82. 

REUNION 

When  used  without  quallflcatton,  the 
word  "reunion"  ordinarily  implies  the  re- 
sumption of  a  former  relation.  Clark  v. 
Brown  (Tex.)  108  S.  W.  421,  489. 

The  Cumbertand  Presbyterian  Church 
and  the  Presbyterian  Church  In  the  United 
States  of  America  never  having  been  united 
as  churches,  but,  the  Cumberland  organiza- 
tion having  been  created  by  meml>ers  of  tiie 
other  church  who  had  departed  from  it,  the 
use  of  the  word  "reunion,"  in  the  question 
submitted  to  the  presbyteries  as  to  whether 
they  approved  of  the  "reunion"  and  union 
of  the  Presbyterian  Church  in  the.  United 
States  of  America  and  the  Cumberland 
Church  on  a  specified  basis,  did  not  ehange 
the  legal  effect  of  the  proposition,  #hich  was 
in  effect  a  union  of  two  independent  churches. 
Ramsey  v.  Hicks,  87  N.  B.  1091, 1099,  44  Ind. 
App.  490. 

REUS 

The  "reus  or  defendants  is  a  constitutent 
part  of  every  court,  and  Is  the  one  who  is 
called  upon  to  make  satisfaction  for  the  in- 
Jury  complained  of  by  the  plaintiff.  Acconsi 
V.  G.  A.  Stowers  Furniture  Co.  (Tez.)  88  S. 
W.  1104,  1106. 

REVENUE 

See  Board  of  Revenue ;  Estimated  Reve- 
nue. 

An  affidavit  in  sequestration  proceedings, 
stating  that  plaintiff  fears  that  defendant 
will  make  use  of  his  possession  to  convert  to 
his  own  use  the  fruits  "or"  revenues  produc- 
ed by  the  property,  was  not  rendered  indefi- 
nite or  uncertkin  by  the  use  of  the  word 
"or";  the  words  "fruits  and  revenues,"  as 
used  in  the  sequestration  statute,  being  syn- 
onymous. .  Hurlbut  V.  Gainor,  103  S.  W.  409- 
4U.  45  Tex.  Civ.  App.  588. 


Aa  pnblie  rei 

The  dty  could  not  use  such  additional 
space  to  transmit  electricity  to  use  in  pumping 
water  for  private  use  witiiout  compensation, 
the  water  rates  paid  being  "revenue"  under 
the  ordinance;  nor  could  it  use  that  spao» 
to  transmit  electricity  for  power  for  privace 
usOb  or  to  drive  pumps  or  light  the  water. 
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burean  station,  without  compensBtl6iL  Cat- 
araet  Power  &  Conduit  Co.  t.  City  of  Buffalo, 
115  N.  Y.  Supp.  1045,  1047, 131  App.  Div.  485. 

The  title,  "An  act  to  provide  a  system 
of  'revenue,' "  is  broad  enough  to  include  pro- 
visions for  special  assessments.  City  of 
Onmha  v.  Hodgskins,  97  N.  W.  346,  347,  70 
Neb.  229. 

The  word  "revenue,"  in  Sess.  Laws  1902, 
c.  3,  relating  to  public  revenue,  is  sufficient- 
ly broad  to  include  all  provisions  having  that 
general  object  in  view,  not  only  provisions 
for  securing  revenue  as  the  result  of  a  di- 
rect tax  upon  property,  but  revenue  derived 
from  the  imposition  of  licenses,  duties,  ex- 
cises, and  a  tax  on  occupations  or  on  sue* 
cessions.  In  re  Magnes'  Estate,  77  Pac.  853, 
856,  32  Colo.  527. 

The  word  *Vevenue,"  as  used  in  Const, 
art.  6,  $  2,  giving  the  Supreme  Court  original 
Jurisdiction  of  cases  relating  to  the  revenue, 
dvil  cases  in  which  the  state  shall  be  a  par- 
ty, quo  warranto,  and  habeas  corpus,  has  no 
reference  to  the  revenues  of  municipal  cor- 
porations, but  to  those  only  which  are  re- 
quired for  the  purposes  of  general  state  ad- 
ministration. Aachen  &  Munich  Fire  Ins. 
Co.  V.  City  of  Omaha,  100  N.  W.  137,  72  Neb. 
112. 

As  nsed  in  Webster's  lexical  definition 
of  the  term  "revenue"  as  being  the  "income 
of  a  nation,  derived  from  its  taxes,  duties, 
or  'other  sources,'  for  the  payment  of  the 
national  expenses,"  the  phrase  "other  sources" 
would  include  the  proceeds  of  the  public 
lands,  those  arising  from  the  sale  of  public 
securities,  the  receipts  of  the  Patent  Office 
in  excess  of  its  expenditures,  and  those  of  the 
Post  Office  Department  when  there  should 
be  such  excess  as  there  was  for  a  time  in  the 
early  history  of  the  government  Indeed,  the 
phrase  would  apply  in  all  cases  of  such  ex- 
cesses. In  some  of  them  the  result  might 
fluctuate ;  there  being  excess  at  one  time  and 
deficiency  at  another.  People's  United  States 
Bank  v.  Goodwin,  162  Fed.  937,  941. 

REVENUE  liAW 

As  penal  law,  see  Penal  Law. 

The  term  "revenue  law"  means  a  **law 
providing  in  terms  for  revenue."  F.  J.  Em- 
merich Ca  v.  Sloane,  95  N.  Y.  Supp.  39,  41, 
108  App.  Div.  830  (quoting  and  adopting  the 
deflniticm  in  United  States  v.  liiil,  8  Sup.  Ct. 
308,  123  U.  S.  681,  686,  31  L.  Ed.  275). 

"Revenue  laws"  are  those  laws  only 
whose  principal  object  is  the  raising  of  rev- 
enue, and  not  those  under  which  Revenue  may 
incidentally  arise.  Andecacm  v«  Rltterbuseh, 
98  Pac.  1002,  1006,  22  Okl.  761  (quoting  and 
adopting  definition  in  The  Nashville,  17  Fed. 
Cas.  1176). 

A  "revenue  law"  Is  "any  law  which  pro- 
vides for  the  assessment  and  collection  of  a 
tax  to  defray  the  expenses  of  the  govern^ 
ment"    'People's  United  States  Bank  v.  Good- 


win, 162  Fed.  937,  941  (quoting  and  adopting 
the  definition  in  Peyton  v.  Bliss,  Woolw.  170, 
19  Fed.  Cas.  407). 


*tr 


'The  true  meaning  of  'revenue  laws'  is 
such  laws  as  are  made  for  the  direct  and 
avowed  purpose  of  creating  and  seonring  rev- 
enues or  pubUc  funds  for  the  services  of  the 
government"  tl.  A.  Thierman  Co.  v.  Com- 
monwealth, 97  S.  W.  366,  368,  123  Ky.  740 
(quoting  United  States  v.  M&yo,  26  Fed.  Cas. 
1231). 

The  provisions  in  the  St.  Louis  city  char- 
ter for  the  assessment  of  benefits  to  land  for 
public  improvements  are  not  "revenue  laws 
of  this  state,"  so  as  to  give  appellate  juris- 
diction to  the  Supreme  Court,  though  the  rev- 
enue officers  of  the  city  act  under  the  charter 
for  the  state  and  the  city.  State  ex  rel.  Mis- 
souri Glass  Co.  V.  Reynolds,  148  S.  W.  623, 
625,  248  Mo.  715. 

The  acts  of  Congress  relating  to  the  em- 
bezzlement of  money  or  property,  such  as  fees 
by  clerks  of  the  federal  courts,  are  not  a  "rev- 
enue law."  United  States  v.  Mason,  31  Sup. 
Ct.  28,  33,  218  U.  S.  517,  54  L.  Ed.  1133. 

PostAl  law 

It  is  said  in  Black's  Dillon  on  Removal 
of  Causes,  §  41,  that  "the  post  office  laws  of 
the  United  States  are  'revenue  laws,'  within 
the  meaning  of  this  statute."  In  Warner  v. 
Fowler,  4  Blatchf.  311,  29  Fed.  Cas.  255,  a 
suit  against  a  postmaster  for  an  alleged 
wrongful  refusal  to  deliver  a  letter  to  the 
plaintiff  was  held  removable  under  this  stat- 
ute; the  court  deciding  that  the  post  office 
laws  of  the  United  States  are  "revenue  laws," 
within  its  meaning.  In  Ward  v.  Congress 
Const.  Co.,  99  Fed.  598,  89  C.  C.  A.  669,  it 
was  held  that  a  corporation,  in  the  perform- 
ance of  a  contract  made  with  the  Secretary 
of  the  Treasury  for  the  building  of  an 
addition  to  a  post  office  authorized  by 
an  act  of  Congress,  is  a  person  acting  by  au- 
thority of  a  revenue  officer  of  the  United 
States,  given  under  color  of  his  office;  and 
a  suit  in  the  state  court  against  the  corpora- 
tion to  enjoin  the  building  of  such  addition 
is  removable  into  the  CJlrcuit  Court  of  the 
I'nited  States,  under  Rev.  St  f  643.  The 
court  said:  "The  provision  of  section  648  for 
the  removal  of  causes  has  been  liberally  con- 
strued, as,  for  manifest  reasons,  it  should 
be" — ^and  Warner  v.  Fowler,  supra,  is  quot- 
ed and  approved.  In  United  States  v.  James, 
13  Blatchf.  207,  26  Fed.  Cas.  577,  it  was  held 
that:  "While  the  post  office  laws  are  revenue 
laws,  within  the  meaning  of  the  statute  cit- 
ed, they  are  not  laws  for  raising  revenue, 
within  the  provision  of  the  Constitution." 
Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321, 
324,  79  C.  C.  A.  259. 

Reelamation  act 

Reclamation  Act  June  17,  1902,  c.  1093, 
32  Stat.  388,  providing  for  the  construction 
of  irrigation  works  on  the  public  land  br 
the  United  States,  the  cost  to  be  repaid  to  it 
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by  purchasers  of  the  lands  Irrigated,  111  |)ot  a 
"revenue  law  of  the  United  States'*  within 
the  meaning  of  Rev.  St.  |  643,  authorizing  the 
reifioval  of  any  suit  brought  in  a  state  court 
against  any  officer  appointed  under  or  acting 
by  authority  of  any  revenue  law  of  the  Unit- 
ed States,  and  such  section  does  not  apply 
to  a  suit  against  the  officer  in  charge  of  a 
reclamation  project  because  of  acts  done  un- 
der color  of  hl»  office.  City  of  Stanrfleld  v. 
UnaatUla  River  Water  Users*  Ass^n,  192  Fed. 
596,  597. 

Reclamation  Act  June  17,  1902,  c.  109S, 
32  Stat.  388,  by  which  the  government  ad- 
vances the  cost  of  reclamation  works,  and 
collects  from  purchasers  of  the  lands  benefit- 
ed o^ily  sufficient  to  reimburse  it  for  the  ex- 
peuditure,  is  not  a  "revenue  law"  within  the 
meaiilng  of  Rev.  St  {  643»  which  provides 
for  the  re9ioval  of  suits  b^rought  in  state 
courts  ^'against  any  officer  appointed  under 
or  actii^  by  authority  of  any  revenue  law 
of  the  United  States"  on  account  of  auy  act 
done  under  color  of  his  office,  and  a  suit 
against  the  officer  in  charge  of  reclamation 
work  to  determine  water  rights  in  a  stream 
Is  not  removable  by  him  thereunder.  Nor  is 
there  any  reason  of  public  policy  why  such 
suit  should  be  transferred  to  the  federal 
courts,  as  by  the  terms  of  the  act  the  rights 
of  the  government  as  an  appropriator  of  wa- 
ter are  governed  by  the  laws  of  the  state  and 
are  no  greater  than  those  df  any  other  user. 
Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  583- 
585.  ".  .       4.  . 

To  render  an  action  against  an  officer 
of  the  United  States  removable  from  a  state 
to  a  federal  court  by  certiorari,  under  Rev. 
St.  §  643,  providing  for  such  removal  of  suits 
"against  any  officer  appointed  under  or  act- 
ing by  authority  of  any  revenue  law  of  the 
United  States  ♦  •  •  or  against  anyper- 
.son  acting  under  or  by  authority  of  any  such 
law,"  eta,  the  acts  which  constitute  the  canao 
of  action  must  have  some  rational  connection 
with  official  duties  under  a  *»revenue  law," 
and  In  some  way  afCect  the  revenue  of  the 
governmeat,  and  such  fact  must  appear  on 
the  face  of  the  complaint  In  the  action  6t 
the  petition  for  the  writ^  An  action  for  libel 
against  the  Assistant  Attorney  General  for 
the  Post  Office  Department  and  an  Inspector 
of  such  department,  based  on  the  promulga- 
tion by  them  of  a  fraud  order  against  the 
plaintiflT,  does  not  meet  such  requirements, 
and  Is  not  removable  under  said  section. 
People's  United  States  Bank  v.  Goodwin,  162 
Fed.  937,  942. 

REVERSE 

The  term  **irepeal"  with  reference  to  stat- 
utes means  the  abrogation  of  a  previously  ex- 
isting law  by  a  subsequent  statute,  which  ei- 
ther declares  that  the  former  shall  be  re- 
voked, or  -which  contains  pto visions  so  ir- 


reeoncllable  wtth  those  of  the  earlier  law  that 
only  ode  of  the  two  can  remain  In  f  oiNte ;  the 
former  being  an  express  repeal.  The  ten(n 
**repear'  Is  synonymous  with  "annul,"  '^can- 
cel," •♦reverse,"  and  "abolish,"  so  that  a 
statute  or  ordinance  Is  repeated  when  It  is 
destroyed,  abolished,  abrogated,  canceled,  an- 
nulled, recalled,  or  rescinded  by  a  later  one. 
City  of  St  Louis  V.  Kellman,  139  8.  W.  44S, 
445,  235  Mo.  687. 

BCVSRSB  OR  AFFIBlf  WHOIXT  OR 
PARTLY 

Power  to  "reverse  or  affirm,  wholly  or 
partly,"  im'plied  that  part  may  be  affirmed 
and  part  reversed,  because  the  part  not  re- 
versed must  be  affirmed.  Thus,  if  In  an  ac- 
tion of  ejectment  for  separate  parcels  of  land, 
each  depending  upon  an  Independent  chain  of 
title,  there  Is  a  verdict  for  the  plalntilf  as 
to  one  and  for  the  defendant  as  to  the  other, 
and  each  party  appeals  from  the  separate 
adjudication  against  himself,  we  see  no  rea- 
son-why It  is  not  within  the  power  of  the 
court  to  affirm  as  to  one  and  reverse  as  to  the 
other.  So,  when  a  special  verdict  by  a  Jury, 
or  separate  findings  by  the  court  or  referee, 
settle  the  facts  as  to  Independent  causes  of 
action,  and  distinct  adjudications  fdllow  In 
the  same  judgment,  a  retrial  of  all  the  issues 
Is  not  required  on  account  of  an  error  affect- 
ing one  adjudication  only.  City  of  Buffalo 
V.  Delaware,  L.  &  W.  R.  Co.,  68  N.  E.  587, 
688,  176  N.  Y.  308. 


Code  Civ.  Proc.  I  508,  providing  that  if  a 
Judgment,  for  the  satisfaction  of  whfch  lands 
are  sold,  shall  be  thereafter  reversed,  such 
reversal  shall  not  defeat  or  affect  the  title  of 
the  purchaser,  contemplates,  by  the  word  /'re- 
versal,*' a  reversal  in  any  proceeding  in  any 
court  having  authority  to  set  aside  the  Judg- 
ment. Kazebeer  v.  Nunemaker,  118  N.  W. 
646,  648,82  Neb.  732. 

Rev.  St.  1899,  S  639,  provides  that  plain-, 
tiff  may  dinmiss  or  take  a  nonsuit  at  any 
time  before  the  suit  Is  submijtted  to  the  Jury 
or  to  the  court,  and  not  aftery^ard.  Acts 
1905,  p.  138,  enacted  in  lieu  of  Rev,  St.  189^, 
§  2868,  provide  that  every  action  Instituted 
under  the  preceding  sectioaa  of  t)ie  cl^s^r 
shall  be  commenced  within  one  jear  after  the 
cause  of  action  accrues,  provided  that  If  any 
action  shall  have  been  commenced  within  the 
prescribed  time,  and  plaintiff  suffer  a  nonsuit, 
'or,  after  verdict  for  him,  the  judgment  be 
arrested  or  reversed  on  appeal  or  ^rror,  plain- 
tiff may  commence  a  new  action,  from  time 
to  time,  within  one  year  after  sucJj  nonsuit 
suffered  or  Judgment  arrested  or  reversed. 
Rev.  St  1899,  |  8^6,  authorizes  the  appellate 
courts  to  examine  the  record  and  award  a 
new  trial,  reverse  or  affirm  the  :(udgme;i1;,  or 
give  such  judgment  as  the  trial  cour;t  suould 
have  'given.  Held,  that'  Where  the  Supreme 
Court  has  rendered  a  Judgment  merely  re- 
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verslni;  the  JudgmeiU  for  platfttilE  on  the  law 
«aid  the  tsueta^  plaintiff  cannot  wiibln  a  year 
bring  another  action  on  the  same  cause  of 
action;  such  Jadgment  not  being  equivalent 
to  a  nonsuit,  the  "reverBal"  mentioned  in  the 
statute  meaning  a  reversal  in  whidi  the  mer- 
its urere  not  passed  on.  Strottman  y.  St 
l4)nis,  I.  M.  &  S.  By.  Co.,  128  S.  W.  187,  193, 
SSS  Ho.  154,  80  Ia  B«  A.  (N.  S.)  377. 

REVER8AI.  Hr  PART 

Where  a  judgment  for  plaintiff  was  af- 
firmed by  the  Supreme  Coiirt  on  the  condi- 
tion that  he  remit  a  certain  item  of  damage, 
to  show  which  evidence  was  admitted  when 
the  pleadings  did  not  authorize  its  recovery, 
the  Judgment  otherwise  being  reversed  for 
new  trial,  the  Supreme  Court's  Judgment  was 
an  "affirmance  in  part  and  a  reversal  in 
partt*'  within  Comp.  St  1910,  |  5128,  authoriz- 
ing an  apportionment  of  the  costs  in  such 
case  between  the  parties  in  such  manner  as 
the  court  deems  equitable.  Henderson  v. 
Colemas^  115  Pac.  439,  442,  455, 19  Wyo.  183. 

REVERSEB  ANB  SETTLED 

A  trustee,  holding  title  to  land  for  com- 
plainant's testatrix,  instituted  ejectment 
against  a  loan  company  which  had  a  mort- 
gage on  the  land,  and  recovered  Judgm^it, 
from  which  the  company  took  an  appeal. 
While  this  appeal  was  pending,  an  agent  of 
the  company  made  complainant  and  his  testa- 
trix a  loan,  and  took  a  mortgage  on  certain 
other  property  to  secure  its  payment  accord- 
ing to  a  contract  whereby  the  mortgagors 
agreed  to  quitclaim,  at  the  mortgagee's  re- 
quest, their  interest  in  the  land  in  contro- 
versy to  the  loan  company.  This  quitclaim 
conveyance,  which  was  duly  executed  as  stip- 
ulated, was  to  satisfy  the  loan  if  the  mortga- 
gor's Judgment  in  the  ejectment  suit  was  af- 
firmed on  appeal,  but  the  loan  was  to  be- 
come due  and  payable  if  the  Judgment  was 
'< reversed  and  settled"  in  favor  of  the  com- 
pany. Held,  the  words  "reversed  on  appeal 
and  settled"  implied  that  the  Judgment  was 
not  only  to  be  reversed  but  something  was 
to  be  settled  by  the  reversal,  and  that  was 
the  title  to  the  lands  in  question.  Bradshaw 
V.  Ounter,  38  South.  549,  551, 135  Ala.  240. 

REVERSED  FOR  PROCEEDINOS  COK- 
SISTENT  WITH  OPnaOK 

Where  a  judgment  was  "reversed  for 
proceedings  consistent  with  the  opinion"  of 
the  Court  of  Appeals,  the  mandate  did  not 
authorize  the  trial  court  to  summarily  enter 
judgment  In  favor  of  defendants,  but  requir- 
ed submission  of  the  issues  to  a  jury  after  a 
trial  had  in  conformity  with  the  opinion  of 
the  Court  of  Appeals,  with  the  duty  to  give 
a  peremptory  instruction  in  case  the  evidence 
introduced  on  the  retrial  was  in  substance 
the  same  as  that  offered  on  the  preceding 
triaL  Qulsenberry  v.  Chenault  (Ky  j  97  S.  W. 
803. 


REVERSION 

A  "reversiou"  is  a  future  Interest  re- 
mainiAg  in  the  person  creating  estates  in  fii- 
vor  of  others,  after  such  estates  are  taken 
out,  and  to  which  the  grantor  or  his  heirs 
will  be  again  entitled  upon  the  termination  of 
such  other  estates.  Brown  v.  Brown,  93  N. 
B.  357.  359,  247  111.  528. 

"A  ^reversion'  is  a  vested  interest  or  es- 
tate, inasmuch  as  the  person  entitled  to  it 
has  a  fixed  right  of  future  enjoyment" 
State  ex  rel.  Tozer  v.  Probate  Court  of  Wash- 
ington County,  113  N.  W.  888,  893*,  102  Minn. 
268  (citing  2  Washburn,  Real  Prop.  [5th  Ed.] 
801;   Gray,  Perpetuities  [2d  Ed.]  113,  U8a). 

A  "reversion"  is  the  residue  of  an  estate 
left  in  the  grantor  and  his  heirs  to  com- 
mence in  possession  after  the  determination 
of  some  particular  estate  granted  out  by  him. 
Mosca  Town  Co.  v.  Wellington,  89  Pac.  788, 
785,  39  Colo.  826, 121  Am.  St.  Rep.  175. 

"An  estate  in  'reversion*  is  the  residue  of 
an  estate  left  in  the  grantor,  to  commence  in 
possession  after  the  determination  of  some 
particular  estate  granted  out  by  him.**  "A 
'reversion'  is  the  returning  of  land  to  tbe 
grantor  or  his  heirs  after  the  grant  Is  over.** 
BYank  Fehr  Brewing  Co.  v.  Johnston  (Ky.) 
97  S.  W.  1107, 1109  (quoting  Bl.  Comm.  p.  176, 
and  Sir  Edward  Coke,  as  quoted  approvingly 
in  Alexander  v.  De  Kermel,  81  Ky.  345). 

REVERT 

The  Standard  Dictionary  defines  ''revert^ 
to  mean  "to  return,  come  or  fall  back."  Arm- 
strong T.  Barber,  88  N.  B.  246,  250,  239  IlL 
389. 

An  agreement  between  two  sisters,  who 
jointiy  owned  a  mortgage,  that,  in  considera- 
tion of  the  one  boarding  the  other,  the  prop- 
erty of  the  latter  should  "revert"  to  the  for- 
mer on  her  death  does  not  show  a  completed 
assignment  thereof;  "at  best,  giving  to  the 
word  'revert'  a  nonnatural  meaning,  the 
agreement  in  question  could  not  be  more 
than  an  undertaking  to  make  a  will  in  C.*s 
favor.''  Thompson  v.  West,  40  Atl.  197,  199, 
56  N.  J.  Eq.  660. 

Where  one  who  held  the  legal  titie  to  a 
fkrm,  with  a  resulting  trust  to  his  daughter, 
with  whose  money  it  had  been  purchased,  at 
her  request  conveyed  the  same  to  a  third 
person,  on  condition  that  the  grantee  should 
provide  a  good  and  sufficient  home  aiid  living 
for  the  daughter  "during  her  natural  lite,** 
but,  if  the  daughter  should  see  fit  to  marry, 
then  the  farm  conveyed  should  "revert  back** 
to  the  daughter,  her  heirs,  etc,  after  mar* 
riage,  provided  she  or  they  should  reimburse 
the  grantee  for  all  the  ex];)enses  of  living  up 
to  the  time  of  marriage,  and  for  all  the  im- 
provements made  on  the  land,  the  words  "re- 
vert back"  were  intended  to  operate  as  a  con- 
veyance over  to  the  daughter,  by  which,  in 
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adOitlon  to  the  egultable  title  wblch  she  lia4 
in  the  begi2iiUng»  she  WQuld,  on  the  contem- 
plated contingency,  be  invested  with  the  legal 
title  to  the  land,  and  tb^  daughter,  having 
married  and  reimbursed  the  grantee,  accord- 
ing to  the  conditions  of  the  deed  became  im- 
mediately Invested  v^ith  the  legal  title.  Bat- 
tey  V.  Hopkins,  6  B,  I.  443,  446. 

In  an  act  granting  public  lands  to  a  rail- 
road company,  "the  declaration  that  the  lands 
'shall  revert  to  the  United  States'  is  prac- 
tically equivalent  to  a  declaration  that  the 
act  granting  such  lands  shall  cease  to  be  op- 
erative it  the  company  fail  to  complete  its 
road  within  a  specified  time."  Spokane  A 
B.  C.  R.  CJa  V.  Washington  &  G.  N.  R.  Co.,  «6 
Pac.  64,  66,  49  Wash.  280  (quoting  Bybee  v. 
6regon  &  O.  R.  Co.,  11  Sup.  Ot  641,  643,  139 
U.  &  663,  676,  35  L.  Ed.  306). 

As  KG  or  pass  to 

**Revert,"  as  used  in  a  will  providing 
that  on  a  certain  contingency  property  should 
revert  to  testator's  son  or  his  issue,  meant  to 
go  or  pass  to.  Goerlitz  v.  Malawista,  8  N.  T. 
Supp.  832,  833,  66  Hun,  120. 

A  mother,  who  had  inherited  from  her 
husband  an  undivided  one-third  of  a  farm  in 
fee  simple,  contracted  with  her  children  and 
grandchildren,  who  had  inherited  an  undivid- 
ed two-thirds  of  the  farm,  the  children  to 
give  the  mother  their  interest  during  her  life, 
or  as  long  as  she  remained  a  widow,  she  to 
have  the  profits  for  her  support  and  the  im- 
provement of  the  ftirm,  and  to  pay  all  de- 
mands that  might  come  against  the  estate, 
taxes,  etc.,  and  at  her  death  or  remarriage 
the  farm,  together  with  its  appurtenances, 
was  to  "revert"  to  the  legal  heirs  equally. 
Held,  that  inasmuch  as  the  two-thirds  inter- 
est of  the  children  and  grandchildren  was 
theirs  in  fee  simple,  subject  to  the  mother's 
life  interest  under  the  contract,  the  word  "re- 
vert," if  used  solely  in  connection  with  that 
portion,  would  be  unnecessary,  and  the  par- 
ties' intention  was  that,  the  farm  as  a  whole 
should  revert  to  the  legal  heirs  equally,  the 
word  "revert"  being  used  in  the  sense  of  "go" 
or  "pass,"  and  hence  the  mother's  one-third 
Interest  could  not  after  her  death  be  sold  to 
pay  debts  of  her  estate.  Warrum  v.  White, 
86  N.  E.  969,  960,  171  Ind.  674. 

As  termfnattug  estate 

Under  a  conveyance  of  standing  timber, 
the  timber,  whether  cut  or  uncut,  remaining 
on  the  land  after  three  years  to  revert  to 
the  grantor,  logs  remaining  on  the  land  after 
that  time  became  the  property  of  the  grantor, 
though  the  conditions  of  the  agreement  had 
been  otherwise  performed;  the  word  "re- 
vert" implying  a  retransfer  of  title,  and  the 
limitation  of  time  for  removal  of  the  timber 
not  merely  affording  an  action  for  damages 
for  an  entry  after  the  stipulated  time  to  re- 
move the  logs.  Dye  v.  East  Shore  Wooden- 
ware  Co.,  134  N.  W.  986,  987,  169  Mich.  78. 


The  word  "reveirt,"  aa  used  in  a  will/pro- 
viding that,  if  "any  of  my  childrjen  die  with- 
out issue  of  their  body,  his  or  her  portion  shall 
'revert'  to  my  estate  for  the  benefit  of  the 
living  heirs,"  means  to  come  back  or  return, 
and  that,  if  any  of  the  children  die  without 
issue  of  their  bodies,  his  or  her  portion 
should  return  to  the  estate  for  the  benefit  of 
the  living  heirs.  Cochran  v.  Lee's  Adm'r 
(Ky.)  84  S.  W.  837,  338. 

Testator  by  will  "set  apart  for  my  son 
the  Store  Houses  k  Lots  Now  Occupied  by 
him  and  all  aocts  against  him  from  me 
Squared  This  all  in  case  of  his  death  to  re- 
vert to  his  children — ^Also  all  real  estate  to 
him  and  Elbert  Share  ft  Share  alike  in  case 
of  my  death  to  them  or  their  Children  Only." 
Ky.  St  I  4841,  provides  that,  if  a  devisee  dies 
before  the  testator  leaving  issue  who  survive 
the  testator,  ttach  issue  shall  take  the  estate 
devised  as  the  devisee  would  have  done  if  he 
had  survived  the  testator,  unless  a  different 
disposition  is  made  by  the  will.  Held,  that 
the  word  "revert"  meant  that,  if  G.  was  not 
living  when  the  testator  died,  his  children 
would  take  the  property  that  would  have 
gone  under  the  will  to  their  father,  if  living, 
and  that  O.  took  the  fee,  subject  to  be  defeat- 
ed by  his  death  before  that  of  the  testator. 
Blackwell  v.  Blackwell,  143  S.  W.  1010,  1011, 
147  Ky.  264. 

A  wiU  bequeathed  to  testator's  wife  all 
his  household  property,  ^^^  devised  to  her 
the  homestead  for  life,^'at  her  death  to  revert 
to  my  estate,"  gave  her  one-third  of  the  rents 
during  life  from  land  devised  to  testator's 
son,  and  also  devised  certain  land  to  another 
son,  and  the  succeeding  paragraph  required 
the  "residue"  of  the  estate  to  be  divided,  one- 
half  to  testator's  wife,  one-eighth  to  each 
son,  etc.  Held,  that  the  will  did  not  give  a 
contingent  remainder  in  the  homestead  to 
those  persons  who  were  testator's  heirs  at 
the  widow's  death,  but  the  remainder  interest 
therein  fell  into  the  "residue"  of  the  estate, 
so  that  the  widow,  upon  partition  during  her 
life,  would  be  entitled  to  a  one-half  interest 
therein ;  the  words  "revert  to  my  estate"  ordi- 
narily meaning  "the  return  to  the  aggregate 
of  all  the  property  which  I  may  leave  at  my 
death,"  and  the  word  **estate"  not  being 
equivalent  to  the  word  **heir8.'  Downing  v. 
Grigsby,  96  N.  E.  618,  614,  261  111  668. 

RSVCBT  BACK 

See  Bevert 


See  Possibility  of  Reverter. 


REVIEW 


See  Bill  of  Beview ;  Board  of  Tax  Re- 
view; Petition  for  Beview;  Writ  of 
Beview. 

Beturn  to  writ,  see  Betum* 
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Am  review  on  appeal 

Sess.  Acts  Mo.  1901,  p.  162,  f  23,  provid- 
ing that  any  action  or  neglect  of  a  political 
convention  or  committee,  or  election  officer 
or  board,  with  regard  to  the  right  of  any  per- 
son to  participate  in  a  primary  election,  con- 
vention, etc.,  shall  be  reviewable  by  the  ap- 
propriate remedy  of  mandamus  or  certiorari, 
and  that  the  courts  shall  have  summary  Ju- 
risdiction, upon  complaint  of  any  citizen,  to 
"review"  such  action  or  neglect,  does  not 
authorise  the  courts  to  entertain  a  primary 
election  contest.  The  word  "review,"  when 
applied  to  the  review  by  an  appellate  court 
of  the  action  of  a  court  of  original  jurisdic- 
tion, has  reference  to  cases  which  are  before 
the  appellate  court  either  on  appeal,  writ  of 
terror,  or  certiorari.  But  this  term  is  inap- 
propriate to  proceedings  of  the  election  com- 
missioners, to  review  whose  acts  no  appeal 
or  writ  of  error  lies,  and  to  whom  the  writ  of 
certiorari  is  inappropriate^  State  ex  rel. 
Bentley.v.  Reynolds,  89  S.  W.  877,  880,  190 
Mo.  578. 

REVISE 

Power  given  to  code  commissioners  to 
"revise,  simplify,  arrange,  and  consolidate" 
public  statutes  of  the  state  did  not  invest 
them  of  themselves  with  power  to  enact  any 
new  statutory  law,  or  to  revive  any  statute 
OT  statutes  not  in  force  at  the  time  of  the 
revision.  Mathis  v.  State,  12  South.  681,  683, 
m  Fla.  291. 

The  act  to  provide  for  the  revision  and 
consolidation  of  the  statute  laws  of  the 
ITnited  States,  approved  June  27,  1866  (14 
Stat.  74),  authorizes  the  appointment  of  three 
persons  as  commissioners  to  revise,  simplify, 
arrange,  and  consolidate  all  statutes  of  the 
United  States,  general  and  permanent  in 
their  nature,  in  force  at  the  time  the  com- 
missioners may  make  the  final  report  of 
their  doings.  The  report  was  made  and  acted 
on,  and  was  entitled  "An  act  to  revise  and 
consolidate  the  laws  of  the  United  States," 
etc.  This  act  was  approved,  and  the  result 
was  a  book,  which  Congre.ss  declared  "shall 
be  designated  and  cited  as  the  Revised  Stat- 
utes of  the  United  States."  It  is  held  that 
the  enactment  of  the  Revised  Statutes  by  act 
of  Congress  was  not  the  enactment  of  a  body 
of  laws  as  original  legisiatlon,  but  was  simply 
the  enactment  of  a  more  oonvenient  expres- 
sion of  the  law  as  it  existed  on  December  1, 
1873.  It  did  not  enact  or  re-enact  anything 
as  law  which  was  not  the  law  on  that  date. 
United  States  v.  Moore,  26  Fed.  Cas.  1306, 
1307. 

"Not  only  Is  it  true  that  article  4,  §  46, 
of  the  Constitution  of  1875,  does  not  prohibit 
the  Legislature  from  doing  more  than  is 
therein  required  to  be  done  In  regard  to  get- 
ting out  a  new  Code,  yet  the  word  'revision,' 
therein  used,  suggests  that  such  changes  as 
are  admissible  are  within  the  purview  of  the 


section.  Definition  3,  in  Webster's  Interna- 
tional Dictionary,  of  the  word  'revise*  la  'to 
review,  alter,  or  amend;  as  to  revise  stat- 
utes.' "  State  v.  Towery,  39  South.  309,  143 
Ala.  48. 

Const  $  202,  provides  that  any  amend- 
ment to  the  Constitution  may  be  proposed  in 
either  house  of  the  legislative  assembly,  and, 
if  agreed  to  by  the  majority  of  each  of  the 
houses,  it  may  be  referred  to  the  next  legis- 
lative assembly,  when,  if  agreed  to  in  the 
same  manner,  it  shall  be  submitted  to  the 
people.  Sections  215  and  216  locate  the  pub- 
lic institutions  of  the  state,  including  two 
state  normal  schools,  with  a  proviso  that  no 
other  institution  similar  in  character  to 
those  located  shall  be  established  without  a 
revision  of  the  Constitution.  Held,  that  sec- 
tions 215  and  216  may  be  amended  to  provide 
for  the  location  of  additional  institutions  by 
the  method  provided  in  section  202;  the 
terms  "revise"  and  "amend"  being  used  syn- 
onymously in  the  Constitution.  State  ex 
rel.  V.  Taylor,  133  N.  W.  1046,  1048,  22  N. 
D.  362, 

REVISION 

"'Revision'  of  statutes  implies  a  re-ex- 
amination of  them.  The  word  is  applied  to  a 
restatement  of  the  law  in  a  corrected  or  im- 
proved form.  The  restatement  may  be  with 
or  without  material  change.  A  revision  is 
extended  to  take  the  place  of  the  law  as 
previously  formulated.  By  adopting  it  the 
Legislature  say  the  same  thing  in  effect  as 
when  a  particular  section  is  amended  by  the 
words  *so  as  to  read  as  follows.*  The  revi- 
sion is  a  substitute.  It  displaces  and  repeals 
the  former  law  as  it  stood  relating  to  the 
subjects  within  its  purview.  *  *  •  The 
purport  of  the  numerous  cases  cited  is  that 
where  a  Statute  is  revised,  or  a  series  of  acts 
on  the  same  subject  are  revised  and  con- 
solidated into  one,  all  parts  and  provisions 
of  the  former  act  or  acts  that  are  omitted 
from  the  revised  act  are  repealed.**  Pratt 
Institute  V.  City  of  New  York,  75  N.  E.  1119, 
1121,  183  N.  Y.  151,  5  Ann.  Cas.  198  (quotin« 
and  adopting  definition  in  Suth.  on  St.  Const. 
[Lewis'  Ed.l  if  269,  270). 

A  "revision"  of  statutes  Is  Intended  to 
take  the  place  of  the  law  as  previously  formu- 
lated. The  revision  is  a  substitute.  It  dis- 
places and  replaces  the  former  law  as  it 
stood  relating  to  the  subject  within  its  pur- 
view. Jeffries  v.  Board  of  Trustees  of  Colum- 
bia Graded  Common  School,  122  S.  W.  813, 
816,  135  Ky.  488. 

A  "revision"  of  a  decree  involves  a  re- 
examination of  the  evidence  upon  which  it 
was  made ;  and  evidence  used  on  the  original 
trial,  or  which  might  have  been  presented  by 
the  exercise  of  due  diligence,  is  not  for  that 
cause  to  be  rejected.  Whether  justice  re- 
quires a  modification  of  a  decree  must  be  de- 
termined from  all  the  facts  in  the  case.  Wal- 
lace V.  Wallace,  67  Atl.  580,  581,  74  N.  H.  256, 
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18  Ann.  Cas.  293  (dtlng  Ela  v.  Ela,  63  K.  H. 
116, 121,  122). 

REVIVE 

"Revive,"  as  applied  to  a  dormant  judg- 
ment, means  to  restore  or  bring  tbe  judg- 
ment to  life.  Thomhill  v.  Hargreavefl,  107 
N.  W.  847,  849,  76  Neb.  682.  See,  also,  Leman 
V.  Cunningham,  85  Pac.  212,  214,  12  Idaho, 
185. 

While  a  "revivor  proceeding"  is  not  in 
one  sense  the  commencement  of  a  new  action, 
it  is  the  commencement  of  new  and  different 
proceedings  under  the  provisions  of  the  stat- 
ute for  the  revivor  of  a  dormant  judgment. 
8t  Paul  Harvester  Co.  v.  Mahs,  117  N.  W. 
702,  703,  82  Neb.  336. 

A  revocatory  clause  in  a  wlU  destroys 
at  once  an  earlier  will ;  and  such  earlier  will 
iB  not  "revived,"  on  the  destmction  of  the 
later  will,  by  the  testator's  oral  declarations 
of  an  intention  to  revive  it,  but  his  intention 
must  be  in  writing  formally  sufficient  to  satis- 
fy the  statute.  Danley  v.  Jefferson,  114  N. 
W.  470,  472,  150  Mich.  590,  121  Am.  St  Rep. 
640. 

REVIVOR 

See  Judgment  of  Revivor. 

REVOCABLE 

See  Irrevocable. 

REVOKE— REVOCATION 

See  Implied  Revocation. 
Revocation  of  license  as  suit,  see  Suit 
for  Penalty  or  Forfeiture. 

As  regulate 

To  say  that  the  words  "regulate"  and 
"restrain"  do  not  in  any  sense  mean  "revoke" 
is  distinctly  erroneous.  Under  Milwaukee 
City  Charter,  as  amended  (Laws  1874,  pp.  327, 
330,  c.  184,  subc.  4,  {  3,  subsecs.  9,  40),  empow- 
ering the  common  council  to  regulate  and  re- 
strain the  sale  of  milk,  to  tax,  license,  regu- 
late, and  restrain  vendors  of  milk,  and  to  fix 
and  regulate  the  amount  of  license,  etc.,  the 
council  had  power  to  revoke  milk  licenses 
and  to  vest  such  power  in  the  health  com- 
missioner, with  the  right  to  exercise  the  same 
summarily  and  even  without  notice.  State  ex 
leL  Nowotny  t.  City  of  Milwaukee,  121  N. 
W.  658,  659,  140  Wis,  38.  133  Am.  St.  Rep.- 
1060  (overruling  construction  in  State  ex  rel. 
Sepic  V.  City  of  Milwaukee,  109  N.  W.  421, 
129  Wis.  562). 

As  repeal 

Words  "repeal"  and  "revoke"  are  syn- 
onymous. Wilson  T.  People,  85  Pac.  187,  189, 
36  Colo.  418. 


R^TooAtton  of  letters  of  adniitiistratloA 

Rev.  St.  1909,  S  9,  provides  that  the  pro- 
bate court,  or  the  judge  or  clerk  thereof  in 
vacation,  "subject  to  the  confirmation  or  re- 
jection of  the  court,*'  shall  grant  letters  of 
administration.  Rev.  St.  {  280,  subd.  9,  gives 
a  right  of  appeal  from  all  orders  revoking  let- 
ters of  administration,  and  subdivision  15 
provides  that  the  right  of  appeal  therein  pro- 
vided shall  extend  to  any  heir,  creditor,  or 
other  person  having  an  interest  in  the  estate 
under  administration.  Held,  that  an  admin- 
istrator appointed  in  vacation  had  no  stat- 
utory right  of  appeal  from  an  order  of  the 
probate  court  thereafter  made  in  term,  re- 
jecting his  vacation  appointment;  there  be- 
ing no  "revocation"  of  any  letters  of  adminis- 
tration within  subdivision  9,  and  the  vacation 
appointment  not  having  vested  the  temporary 
administrator  with  any  interest  authorising 
an  appeal  under  subdivision  15.  Marshall  v. 
Shoemaker's  Estate,  144  S.  W-  1120,  1122, 
164  Mo.  App.  429. 

Reroeation  of  will 

There  are  .two  kinds  of  "revocations": 
One  by  the  act  of  the  party,  and  the  other  by 
operation  of  law.  In  re  Teopfer*s  Estate,  78 
Pac.  53.  55,  12  N.  M.  372,  67  L.  R.  A.  315. 

It  is  not  strictly  accurate  to  use  the  word 
"revocation"  In  stating  that  the  conveyance 
of  the  subject  of  a  demise  is  a  "revocation" 
of  the  will,  but  the  devise  falls  because,  when 
the  will  becomes  effective,  there  Is  no  propeir- 
ty  within  Its  terms  belonging  to  the  testator. 
In  re  Miller's  Will,  105  N.  W.  105,  106,  128 
Iowa,  612. 

Where  a  clause  of  a  will  gave  testator's 
entire  estate  to  his  wife,  C.,  for  life,  or  so  long 
as  she  remained  his  widow,  and  the  next 
clause  provided  that  upon  her  decease  or  re- 
marriage the  property  should  go  to  his  sons, 
but  before  his  death  the  testator  learned  that 
his  supposed  wife  had  a  husband  living,  and 
he  erased  her  name  wherever  it  appeared  In 
the  will,  the  obliteration  "revoked"  the  gift  to 
C,  even  if  the  incidental  effect  was  to.  in- 
crease the  residue  given  to  the  sons.  Col- 
lard  V.  Collard  (N.  J.)  67  Atl.  190. 

Same— Ademption  dietiagvislied 

A  imrticular  bequest,  although  unrevok- 
ed, may  become  practically  inoi)erative,  if  the 
testator,  in  his  lifetime,  gives  to  his  legatee 
the  speci<fic  thing  which  the  will  directs  to  be 
given  after  his  death,  or  If  the  testator  so 
deals  with  property  which  is  specifically  be- 
queathed to  a  legatee  that,  upon  his  death, 
the  execution  of  his  intention,  in  respect  to 
this  legatee,  is  Impossible.  In  such  case  he 
is  said  to  adeem  his  bequest,  and  the  practi- 
cal result  necessarily  Involved  in  his  act  l9 
spoken  of  as  an  ademption  of  the  legacy. 
Where  the  law  recogRizes  a  power  of  implied 
"revocation"  by  acts  of  the  testator  similar 
to  those  which  must  result  in  ademption, 
there  may,  in  some  cases,  be  no  distinction 
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between  ademptlom  and  revocation;  bnt  In 
Connecticut,  wbere  such  implied  revocation 
\»  forbidden  by  statute,  tbe  clauses  of  a  will 
containing  a  bequest  are  not  revoked  by  acte 
wbich  may  operate  as  an  ademption,  but  re- 
main as  the  legal  declaration  of  the  testa- 
tors* intention  to  be  carried  out  unless  the 
execution  after  his  death  is  impossible;  and  so 
a  present  gift,  or  part  only  of  a  testamentary 
bequest,  or  a  sale  or  conveyance  to  a  third 
party  of  a  part  only  of  property  specifically 
bequeathed  does  not  prevent  the  execution  of 
the  testator's  intention  as  to  the  remainder, 
and  the  ademption  is  not  total  but  pro  tanto. 
Jacobs  Y.  Button.  65  AtL  150,  15%  79  Conn. 
360. 

REVOLVER 

See,  also,  Pistol. 

The  furnishing  of  a  Stevens  32-caliber 
rifle  by  a  father  to  his  minor  son  was  not  an 
offense,  within  Rev.  St.  1898,  |  4397,  prohibit- 
ing any  person  from  giving  any  "pistol  or  re- 
volver" to  a  minor,  Taylor  v.  Sell,  97  N,  W. 
498,  120  Wis.  82. 

REWARD 

A  "reward**  Is  a  recompense  or  premium 
offered  by  the  government  or  an  individual 
in  return  for  special  or  extraordinary  services 
to  be  performed,  and  may  be  made  orally  or 
in  writing,  either  to  a  particular  i>erson  or 
class,  or  to  any  and  all  persons  complying 
with  its  terms.  Zwolanck  v.  Baker  Mfg.  Co., 
137  N.  W.  769,  772,  150  Wis.  517,  44  L.  R.  A 
(N.  S.)  1214. 

Am  proposition  for  oontraot 

The  "offer  of  a  reward*'  and  the  accept- 
ance of  the  oner  by  the  performance  of  the 
service  involved  in  the  offer  constitutes  a  con- 
tract which  is  not  different  from  other  con- 
tracts in  respect  to  the  rules  of  construction. 
In  such  contracts  regard  should  not  be  had 
to  the  mere  letter  to  the  exclusion  of  the 
spirit.  As  said  iu  Haskell  v.  Davidson,  40 
Ati.  330,  91  Me.  488,  42  L.  R.  A.  155,  64  Am. 
St.  Rep.  254:  ''An  offer  of  a  reward  is  a 
proposal.  The  party  making  it  may  insert 
his  own  terms,  and  no  person  can  become  en- 
titled to  the  reward  without  a  performance 
of  all  the  terms  contained  in  the  proposal. 
But  such  performance  need  not  be  a  literal 
compliance  with  the  terms  of  the  offer.  It  is 
sufficient  if  the  party  claiming  the  reward 
has  substantially  performed  the  service  re- 
quired by  the  proposal.  An  offer  of  a  reward 
for  the  'arrest  and  conviction*  of  an  offender 
cannot  be  taken  literally.  The  person  who 
by  reason  of  the  offer  is  induced  to  make  an 
investigation  and  finally  obtains  possession  of 
sufficient  facts  to  authorize  the  arrest  of  an 
offender,  and  his  subsequent  conviction  for 
the  crime  referred  to  in  the  offer,  certainly 
cannot  himself  convict  the  offender.     The 


service  contemplated  by  a  person  making  aocb 
an  offer,  and  which  the  proposal  should  be 
construed  as  meaning,  jnust  be  the  obtaining 
and  giving  to  some  proper  person  interested, 
sufficient  information  in  relation  to  the  perpe- 
trator of  the  crime,  and  his  whereabouts,  as 
to  authoriase  and  secure  the  arrest  of  the  of- 
fender, and  subsequently  to  procure  his  con- 
viction by  a  court  of  competent  Jurisdiction." 
McClaughry  v.  King,  147  Fed.  463,  460,  79  a 
G.  A.  91,  7  L.  R.  A.  (N.  6.)  216,  8  Ann.  Oas. 
856  (distinguishing  Shuey  v.  United  States, 
92  U.  S.  73,  23  L.  Ed.  697). 

RHEUMATISM 

"Rheumatism"  is  defined  by  the  Century 
Dictionary  as:  "The  disease  specifically 
known  as  acute  articular  rtieumatlsm.  The 
term  Including  also  subacute  and  chronic 
forms  apparently  of  the  same  causation." 
Acute  articular  rheumatism  is  defined  as: 
"An  acute  febrile  disease,  with  pains  and  in- 
flammation of  the  Joints  as  the  prominent 
symptoms."  Plaintiff  was  insured  by  a  policy 
of  accident  insurance  Issued  by  defendant.  In 
which  the  latter,  upon  the  conditions  named  in 
the  policy,  promised  to  pay  insured  "an  illnesB 
indemnity  of  |30  per  month,  or  at  that  rate 
for  any  proportionate  part  of  a  month  for  tbe 
time,  after  the  first  week,  the  insured  is  neces- 
sarily and  continuously  confined  by  a  legally 
qualified  physician,  by  reason  of  acute  illness 
that  is  contracted  and  begins  after  this  policy 
has  been  in  full  force  and  effect,  without  delin- 
quency, for  thirty  consecutive  days  immedi- 
ately  preceding  the  commencement  of  such 
illness."  The  policy  also  contained  this 
clause:  "Or  in  case  of  illness  resulting  from 
tuberculosis,  rheumatism,  paralysis,  lumbago 
or  lame  back,  sciatica,  varicose  veins,  venere- 
al diseases,  dementia  or  insanity;  then  in 
all  such  cases  referred  to  in  this  paragraph, 
the  limit  of  the  company's  liability  shall  be 
one-tenth  of  the  amount  which  would  other* 
wise  be  payable  under  this  policy,  anything 
to  the  contrary  herein  notwithstanding.** 
During  the  period  covered  by  the  policy,  the 
plaintiff  was  sick  with  rheumatic  fever,  and 
was  entitied,  under  the  contract  of  insurance, 
to  recover  the  sum  of  $40,  unless  that  amount 
should  be  reduced  to  one-tenth  thereof  by 
reason  of  the  provision  in  the  policy  last 
quoted.  Held,  that  the  disease  was  one  form 
of  rheumatism,  and  must  be  considered  to 
have  been  included  within  the  meaning  of  the 
word  ''rheumatism,"  as  it  was  used  in  the 
policy.  Holmes  v.  Continental  Casualty  Co., 
66  Ati.  385, 102  Me.  287. 

RHINOSCOPE 

The  "rhinoscope"  Is  a  scientlflc  Instru- 
ment for  the  exploration  of  the  nasal  cavitiea 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  7S 
Pac.  509,  510,  68  Kan.  545,  64  L.  R.  A.  90. 
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RIBS 

Wheie,  on  the  trial  of  an  action  for  the 
breach  of  a  written  agreement  for  the  sale 
and  delivery  of  a  giyen  number  of  pounds  of 
"ribs,"  of  tile  value  at  the  agreed  price,  of 
more  than  |50,  the  evidence  showed  that  the 
term  ^'rlbs"  is  ambiguous,  even  to  dealers  in 
the  general  class  of  goods  to  which  the  al- 
leged contract  referred,  there  being  several 
distinct  kinds  of  ''ribs'*  known  to  the  trade, 
and  that  the  plaintiff  understood,  from  a 
parol  agreement  with  the  defendant,  that  the 
"ribs*'  referred  to  In  the  writing  were  of  a 
particular  kind  and  of  a  given  average 
weight,  the  writing  did  not  sufficiently  iden- 
tify its  subject-matter  nop  contain  the  entire 
agreement,  as  required  by  the  statute  of 
frauds,  and  therefore  the  plaintiff  could  not 
recover  Borum  t.  Swift  ft  Oo.,  68  B.  B.  006, 
009,  125  Ga.  19& 

RICH 

Beft  Very  Rich. 

A  married  person  leaving  an  estate  val- 
ued at  less  than  $500  cannot  be  said  to  have 
died  '^ch,"  within  the  meaning  of  Mwrick's 
Rev.  Civ.  Code,  art  2382.  Crockett  t.  Madi- 
son, 43  South.  388,  389,  118  La.  728. 

"Rich**  as  applied  to  land  is  defined  as 
fertile,  fruitful,  producing  or  yielding  abun- 
dantly; of  great  price  or  money  value;  abound- 
ing in  desirable  or  effective  qualities  or  ele- 
ments; of  superior  quality;  opposed  to  iK>or 
— and  representations  that  the  soil  of  land 
is  rich,  fertile,  and  very  productive  is  a  state- 
ment of  a  fact,  unless  qualified  in  some  man- 
ner that  would  indicate  that  only  an  opinion 
or  estimate  was  intended.  Boltz  t.  O'Conner, 
90  N.  £.  496,  498,  45  Ind.  App.  178. 

RIDE 

See  Continnous  Ride. 

The  words  "ride  or  drive,**  within  a  stat- 
ute prohibiting  one  to  "ride  or  drive*'  faster 
than  a  common  pace,  are  not  confined  to  ani- 
mals or  limited  in  any  manner;  anything  ca- 
pable of  being  ridden  or  driven  coming  with- 
in the  statute.  They  apply  to  horses,  bicycles, 
motorcycles,  or  automobiles,  when  ridden  or 
driven.  A  statute  providing  a  fine  where  one 
shall  "ride  or  drive  faster  than  a  common 
pace"  in  cities,  etc.,  covers  the  field  of  an  or- 
dinance declaring  the  penalty  against  one 
who  shall  drive  an  automobile  on  the  pub- 
lic streets  of  a  town  at  a  greater  speed  than 
15  miles  per  hour.  State  v.  Thurston,  66  Atl. 
580,  581, 28  R.  I.  265. 

RIBE  OH  PLATFORM 

That  a  passenger,  in  leaving  a  car,  had 
stepped  with  one  foot  on  the  platform  while 
the  other  remained  in  the  doorway  when  he 
was  injured,  did  not  present  a  cause  of  action 
for  injury  while  "riding  on  the  platrorm/' 
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I  within  Bujrns'  Ann.  St.  1908;,  §  53]ft  relienring 
the  carrier  from  liability  for  injury  to  a  pas- 
senger on  the  platform  in  violation  of  the 
printed  regulations  of  the  company  posted  in 
a  conspicuous  place  inside  the  car.  Lake 
Erie  &  W.  R.  Co.  v.  Cotton,  91  N.  £.  253;  255, 
45  Ind.  App.  580. 


See  Separate  Rider* 

A  "rider"  is  a  foreign  provision  attached 
to  a  bill.  To  prevent  such  provisions  from 
being  enacted  under  the  cloak  of  meritorious 
legislation,  the  Constitution  requires  that  a 
bill  shall  embrace  but  one  subject-matter,  and 
declares  that  any  matter'  foreign  to  the  title 
of  the  bill  shall  be  void;  but  this  constitu- 
tional provision  does  not  require  that  the 
title  to  an  act  shall  be  an  index  to  all  of  its 
provisions,  and,  so  long  as  the  provisions  are 
cognate,  attingent,  and  germane  to  the  sub- 
ject-matter of  the  title,  no  violence  is  done  to 
the  Oonstitution.  Ex  parte  Hallawell,  99 
Pac.  490,  491,  155  Cal.  112. 

The  term  ''rider"  is  applied  to  an  addi- 
tional paper  attached  to  and  forming  a  part 
of  an  Insurance  poUcy.  Knowlton  v.  Patrons' 
Androscoggin  Mut.  Fire  Ins.  Co.,  62  Atl.  289, 
290,  100  Me.  481,  2  L.  R.  A.  (N.  S.)  517. 

Rronf Q  AT  OWK  RISK 

The  term  "riding  at  his  own  risk,"  in  a 
rule  of  a  carrier  that  persons  riding  on  the 
platforms  do  so  at  their  own  risk,  means 
nothing  less  than  at  the  risk  of  dangers  re- 
sulting from  the  negligence  of  the  carrier  or 
its  servants,  and  one  boarding  a  crowded  car 
with  knowledge  of  the  rule  assumes  the  risk 
of  injury  resulting  from  his  attempting  to 
again  board  the  car  after  leaving  it  to  enable 
others  to  alight,  though  the  carrier's  servants 
were  negligent  in  starting  the  car.  Tomp- 
kins V.  Boston  Elevated  Ry.  Co.,  87  N.  E.  488, 
489,  201  Mass.  U4,  20  U  R.  A.  (N.  8.)  1063, 
181  Am.  St  Rep.  892. 

RIDICULE 

As  defined  by  the  Century,  Webster's, 
and  Worcester's  Dictionaries,  the  word  "ridi- 
cule" conveys  the  idea  of  contempt  and  dis- 
paragement. Cohen  v.  New  York  Times  Co., 
138  N.  Y.  Supp.  206,  210,  153  App.  Dlv.  242. 

RIFLE 

See  Parts  of  Rifies. 

As  pistol,  see  Pistol. 

As  tool,  see  Tools— Tools  of  Trade. 

As  toy  firearm,  see  Toys. 

RIGGING 

The  foreman  in  charge  of  the  construc- 
tion of  a  building  directed  employ^  who  had 
just  raised  a  column  from  the  first  fioor  to 
^he  second  to  bring  to  the  first  floor  all  the 
rigging,  consisting  of  ^opes  and  blocks  and 
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chains.  The  rigging  hung  ahove  a  rope  sup- 
porting a  scaffold  in  use.  The  employ^  not 
only  remove^  the  rigging,  but  untied  the 
rope,  causing  the  scaffold  to  fall,  injuring  an 
employ^  working  thereon.  Held,  that  the 
foreman  was  not  guilty  of  actionable  negli- 
gence in  giving  the  order,  since  the  word 
"rigging,"  when  applied  to  the  handling  of 
heavy  loads  of  timber,  metal,  or  stone,  means 
the  tackle,  lines,  and  fastenings  with  which 
the  work  is  accomplished,  and  the  order  did 
not  refer  to  the  rope  supporting  the  scaffold. 
McOollin  T.  James  Black  Masonry  &  Ck)n- 
struction  Co.  (Mo.)  151  S.  W.  973. 

BIGGING  (Of  SMp) 

See  Ship's  Rigging  and  Apparel. 

RIGHT— RIGHTS 

See  By  Right;  Civil  Rlpht;  Claim  of 
Right;  Color  of  Right;  Common 
Right;  Constitutional  Right;  Deter- 
mined Rights;  Distinguish  Between 
Right  and  Wrong;  Exclusive  Right; 
Exercised  the  Right;  Holder  in  His 
Own  Right ;  Homestead  Right ;  Inher- 
ent Right;  Legal  Right;  Life  Right; 
Marital  Rights ;  Material  Right ;  Min- 
ing Right;  Mutuality  of  Legal  Right; 
Natural  Rights;  Patent  Right;  Polit- 
ical Right;  Preferential  Right;  Pri- 
mary Right;  Prior  Right;  Property 
Rights;  Prospective  Right;  Riparian 
Right;  Same  Right;  Substantial 
Right;  Terms  and  Conditions,  Rights 
and  i*rivileges;  Valuable  Right;  Vest- 
ed Right ;  Water  Right. 

A  "right"  is  defined  to  be  that  interest 
which  a  person  actually  has  in  any  subject 
of  property  entitling  him  to  hold  or  convey  it 
at  pleasure.  Haskins  v.  Ryan,  64  AU.  436, 
438,  71  N.  J.  Eq.  575. 

The  word  "right"  denotes,  among  other 
things,  "property,"  "interest,"  "power,"  "pre- 
rogative," "immunity,"  and  "privilege";  and 
in  law  is  most  frequently  applied  to  property 
in  its  restricted  sense.  As  an  enforceable 
legal  right  it  means  that  which  one  has  a  le- 
gal right  to  do.  Shaw  v:  Proffltt,  109  Pac. 
584,  57  Or.  192,  Ann.  Cas.  1913A,  63  (citing  7 
Words  and  Phrases,  p.  6220). 

A  "right"  has  been  defined  to  be  a  well- 
founded  claim  which  means  nothing  more 
or  less  than  a  claim  recognized  or  secured 
by  law.  Rights  which  pertain  to  persons, 
other  than  such  as  are  termed  "natural 
rights,"  are  essentially  the  creation  of  mu- 
nicipal law,  written  or  unwritten,  and  it 
must  necessarily  be  held  that  a  "right,"  in 
the  legal  sense,  exists,  when,  in  consequence 
of  given  facts,  the  law  declares  that  one  per- 
son is  entitled  to  enforce  against  another  a 
claim,  or  to  resist  the  enforcement  of  a  claim 
urged  by  another.  Facts  may  exist  out  of 
which,  in  the  course  of  time  or  under  given 
circumstances,  a  right  would  become  fixed  or 


vested  by  operation  of  existing  law ;  but  un- 
til the  state  of  facts,  which  the  law  declares 
shall  give  a  right,  comes  into  existence  there 
cannot  be  in  law  a  right.  Mellinger  v.  City 
of  Houston,  3  S.  W.  249,  251,  68  Tex.  36. 

The  general  purpose  of  the  several  stat- 
utes relating  to  married  women  indicates  the 
intention  of  the  Legislature  to  furnish  to  a 
married  woman,  in  her  own  name,  all  the 
remedies  which  are  essential  to  the  enjoy- 
ment and  use  of  her  property,  and  such  as 
are  applicable  to  the  enforcement  of  all  such 
contracts  as  she  is  authorized  to  make  In 
relation  to  her  property.  The  statute  pro- 
viding for  her  appropriate  remedies  to  en- 
force and  protect  her  "rights"  is  not  to  be 
construed  as  only  intending  to  furnish  sep- 
arate remedies  for  the  enforcement  and  pro- 
tection of  her  separate  "rights"  In  the  prop- 
erty itself.  The  word  "rights,"  as  used  in 
the  statute,  seems  to  include  more  than  the 
mere  right  of  property.  It  embraces  such 
rights  as  spring  out  of  its  lawful  manage- 
ment or  as  are  incident  to  its  ownership  and 
the  power  of  disposition.  Springer  v.  Berry, 
47  Me.  330,  337. 

As  correlative  with  dutj 

"Right"  and  obligation  are  correlative 
terms.  McDonald  v.  Bayard  Sav.  Bank,  98 
N.  W.  1025,  1026,  123  Iowa,  413. 

As  enforceable  legal  right 

A  "right"  is  a  claim  or  title  to  an  inter- 
est in  anything  whatsoever  that  is  enforce- 
able by  law.  Thus  a  contract  for  the  sale  of 
patent  rights,  providing  that  the  assignor 
guaranteed  peaceable  possession  of  the  rights 
to  said  patent  and  invention  in  a  certain 
county,  and  all  expenses  which  may  be  in- 
curred for  suits  for  infringement  or  for  oust- 
ing present  contractors  within  said  territory, 
does  not  stipulate  for  peaceable  possession  of 
the  territory  named,  but  for  peaceable  pos* 
session  of  the  "rights"  to  said  patent,  which 
means  the  rights  which  the  assignor  had; 
and  hence  the  assignee  could  sue  for  infringe- 
ment, or  oust  other  contractors  and  recover 
his  expenses  therefor,  but  could  not  recover 
for  profits  made  in  the  county  through  in- 
fringements by  others  than  the  assignor. 
Bailey  v.  Miller,  91  N.  E.  24,  25,  45  Ind.  App. 
475. 

Where,  in  an  action  on  a  benefit  certifi- 
cate, plaintiff  alleged  full  performance  on 
the  part  of  insured,  a  stipulation  that  each 
party  reserved  any  "right"  to  show  waiver 
did  not  authorize  the  admission  of  evidence 
to  show  a  waiver  of  full  performance  by  in- 
sured. Victors  V.  National  Provident  Union, 
99  N.  T.  Supp.  299,  300, 113  App.  Div.  715. 

Ownersliip  synonymotKB 

"Right,"  as  defined  in  law,  is  an  enforce- 
able claim  or  title  to  any  subject-matter 
whatever.  Webster  defines  it  as  a  legal 
claim,  ownership,  property.  As  used  in  a 
stipulation  for  tiie  commencement  of  a  suit 
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to  test  plaintiff's  right  to  certain  money,  it 
waa  synonymous  with  "ownership."  Hathom 
T.  Robinson,  56  Ati.  1067,  1069,  98  Me.  394. 

As  power 

The  word  ''rights,'*  as  used  in  Borough 
Act,  i  96  (P.  L.  1897,  p.  329),  providing  that 
boroughs  shall  retain  and  enjoy  all  the  rights 
and  property  heretofore  possessed  by  them, 
refers  to  rights  in  the  nature  of  property 
rights,  and-  contemplates  the  retention  of 
property  rights,  and  not  powers,  such  as  a 
power  to  license  inns  and  taverns,  and 
which,  not  having  been  given  by  the  act, 
must  be  deemed  to  have  been  withheld, 
though  formerly  enjoyed  by  certain  special 
charter  boroughs,  in  view  of  the  provision 
of  tber  same  section  that  boroughs  should 
have  all  the  powers  conferred  by  the  act, 
thus  excluding  by  implication  poweris  not 
conferred.  Smith  v.  Borough  of  Hightstown, 
57  Atl.  901,  90S,  71  N.  J.  Law,  276.  See,  also, 
Id.,  60  AU.  393,  394,  71  N.  J.  Law,  536. 

The  distinction  between  *'power"  and 
•*right,"  whatever  may  be  its  value  In  ethics, 
in  law  is  very  shadowy  and  unsubstantial. 
He  who  has  legal  power  to  do  anything  has 
the  legal  right  State  v.  Koch,  85  Pac.  272, 
274,  33  Mont  490,  8  Ann.  Cas.  804  (citing 
Kane  v.  Commonwealth,  89  Pa.  522,  33  Am. 
Rep.  787). 

'The  grant  of  a  'right'  is  by  reasonable 
construction  a  grant  of  power  to  do  all  the 
acts  reasonably  necessary  to  its  enjoyment'' 
Memphis  State  Line  R.  Co.  v.  Forest  Hill 
Cemetery  Co.,  94  S.  W.  69,  72,  116  Tenn.  400 
(quoting  and  adopting  the  definition  in  In- 
habitants of  Springtield  v.  Connecticut  River 
R.  Co.  [Mass.]  4  Cush.  72). 

Rev.  St  1899,  S  6399,  provides  that  on 
the  extension  of  the  territorial  limits  of  a 
city  to  include  any  portion  of  another  city, 
the  corporate  existence  of  the  incorporated 
dty  should  ipso  facto  cease,  and  all  proper- 
ty and  "rights"  of  every  kind,  belonging  to 
and  vested  in  such  incorporated  city,  shall  by 
operation  of  law  vest  in  the  city  making  the 
extension,  which  shall  at  once  become  liable 
for  all  debts  and  liabilities  of  the  incorporat- 
ed city.  Held,  that  the  word  •'right,"  as  used 
In  such  section,  was  not  limited  to  property 
rights,  but  included  powers,  privileges,  etc., 
so  that  where  the  city  of  Westport,  prior  to 
its  absorption  in  Kansas  City,  executed  a 
special  tax  bill  to  complainant,  which  was 
void,  owing  to  the  mistake  of  the  officer  of 
that  city,  Kansas  Clty«  after  the  absorption, 
Imd  iwwer  to  issue  to  complainant  a  valid 
tax  bill  in  lieu  thereof.  Barber  Asphalt  Pav. 
Co.  V.  Field,  111  S.  W.  907,  908,  134  Mo.  App. 
663. 

The  word  "status,"  as  applied  to  the  re- 
lationship of  parent  and  child,  husband  and 
wife,  or  other  like  relation,  is  not  synony- 
mous with  the  word  "right,"  but  is  to  be  con- 


jstrued  as  meaning  "relationship,*'  and  hence 
the  word  '^'status"  does  not  necessarily  imply 
the  existence  of  the  right  of  inheritance. 
Calhoun  v.  Bryant,  133  N.  W.  266^  271»  28  S. 
D.  266. 

Fisl&ezT 

The  most  favored  nation  clause  of  the 
Chinese  treaties,  providing  that  citizens  of 
foreign  nations  shall  have  the  same  privileg- 
es and  "rights,"  and  shall  not  be  charged  any 
higher  Imposts  or  duties  than  those  paid  by 
native  citizens,  does  not  include  the  right  to 
take  flsh  from  the  tide  waters  of  a  state. 
Leong  Mow  v.  Board  of  Com'rs  for  Protection 
of  Birds,  Game,  and  Fish,  185  Fed.'  223. 

RIGHT  ACCRUED 

See  Accrued  Right 

RIGHT  ACQiriREB  BT  M ABRZAOE 

I         A  right  to  sue  for  alienation  of  affection 

!  is  a  "right  acquired  by  the  marriage,"  within 

■  Code,  {  3181,  which  provides  that  a  divorce 

decree  shall  forfeit  such  rights  of  the  guilty 

party.    Hamilton  v.  McNeill,  129  N.  W.  480, 

-fSl,  150  Iowa,  470,  Ann.  Cas.  1912D,  604. 

i  RIGHT  Ain>  BENEFIT 

r 

j  Testator  gave  his  brother  the  remainder 
of  testator's  share  of  his  father's  estate,  to 
have  full  use  and  control  of  it  for  life,  and 
provided  that,  if  his  brother's  wife  should 
survive  him,  she  should  have  rights  and  bene- 
fits as  long  as  she  remained  single.  Held, 
that  the  gift  to  the  brother's  wife  of  "rights 
and  benefits"  meant  not  only  the  income,  but 
also  the  corpus  of  the  estate.  A  gift  of 
I  "rights  and  benefits"  so  long  as  the  legatee 
;  should  remain  single,  with  a  limitation  over 
upon  her  remarriage,  is  an  absolute  interest 
subject  to  be 'defeated  only  by  remarriage. 
Jennings  v.  Reed,  72  Atl.  989,  940,  75  N.  J. 
Bkj.  630. 

BIGHT  AND  FBANCHISE 

j         In  Rev.  Codes,  §  1615,  providing  that  a 

proposal  to  construct  irrigation  works  shall 

state  the  price   at  which   perpetual   water 

rights  will  be  sold  to  the  settlers,  such  rights 

to  embrace  a  proportionate  interest  in  the 

i  canal  or  otner  waterworks  together  with  the 

'  rights  and  franchises  attached  thereto,  the 

'  term  "rights  and  franchises"  means  water 

I  rights  as  well  as  all  other  rights,  including 

dams,  canals,  ditches,  laterals,  etc.    State  v. 

Twin  FaUs  Canal  Co.,  121  Pac.  1039,  1043,  21 

Idaho,  410. 

BIGHT  AND  PBOPIEaEt 

The  difference  in  language  between  Comp. 
St.  1910,  §  5016,  providing  that  upon  a  find- 
ing for  a  plaintiff  in  replevin  who  has  posses* 
slon  of  the  property  the  Jury  may  assess 
damages  for  the  "illegal  detention,"  and  see* 
tion  5017,  providing  that  where  property  is 
taken  by  a  writ  of  replevin  and  delivered  to 
the  plaintiff,  or  retained  by  the  sheriff,  the 
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jury,  on  a  finding  tw  defendant,  may  assess 
sncb  dami^^es  as  are  "right  and  proper,"  can*- 
not  be  held  to  exclnde  a  defendant  from  a 
recovery  of  daniages  for  illegal  detention. 
The  principle  upon  which  compensatory  dam- 
ages are  assessed  is  that  compensation  for  in- 
jury shall  be  commensurate  with  loss,  so  that 
under  section  5017,  which  provides  that  a  de- 
fendant in  replevin  upon  a  finding  in  his  fa- 
vor may  have  such  an  assessment  of  dam- 
ages as  is  "right  and  proper,'*  a  successful 
defendant  is  authorized  to  recover  damages 
for  the  wrongful  detention  where  the  circum- 
stances are  such  that  he  would  not  otherwise 
be  fully  compensated.  Hunt  v.  Thompson, 
120  Pac.  181,  183, 184, 19  Wyo.  623. 

RIGHT  AND  WRONG  TEST 

The  distinction  between  the  doctrine  of 
"irresistible  impulse"  and  the  "right  and 
wrong  test"  is  that  in  the  latter  case  the  per- 
son committing  the  act  Is  unable,  by  reason 
of  mental  infirmity,  to  comprehend  that  the 
,  act  is  wrong,  while  the  doctrine  of  '*irresisti- 
ble  impulse"  applies  where  the  person  knows 
that  the  act  Is  wrong,  but  is  driven  by  an  ir- 
resistible impulse  to  commit  it  State  v. 
Riddle,  150  S.  W.  1044, 1046,  246  Mo.  461,  43 
L.  B.  A*  (N.  8.)  160. 

RIGHT  ARISING  OUT  OF  AN  OBLIGA- 
TION 

The  interest  of  a  lessee  in  a  lease  bind- 
ing the  lessor  to  reimburse  him  at  the  end  of 
the  term  for  the  then  reasonable  value  of 
improvements  placed  on  the  premises  by  the 
lessee,  as  called  for  by  the  lease,  is  a  mere 
"right  arising  out  of  an  obligation,"  within 
Civ.  Ck)de,  f  1458,  or  a  chose  in  action,  or  a 
right  to  recover  money  by  a  Judicial  proceed- 
ing, within  section  953,  and  is  transferable  by 
assignment  during  the  term  under  section 
964.  Belden  t.  Farmers'  &  Mechanics'  Bank 
of  Healdsburg,  118  Pac.  449,  461, 16  Cal.  App. 
462. 

RIGHT,  DEBT,  OR  DUTT 

In  the  phrase  "right,  debt,  or  duty,"  as 
used  in  the  statute  relating  to  fraudulent 
conveyances,  the  word  "right"  is  synonymous 
with  "debt"  or  "duty."  Brooks  v.  Clayes,  10 
Vt  37,  61. 

The  expression  "right,  debt,  or  duty," 
as  used  in  tiie  statute  in  defining  "party  ag- 
grieved," refers  to  such  rights  as  are  of  the 
.  nature  of  debts,  such  as  exist  ex  contractu. 
Beach  v.  Boynton,  26  Vt  726,  733. 

A  plaintiff  obtained  judgment  and  issued 
execution  against  G.,  who  thereupon  applied 
to  the  town  for  support  and  let  the  overseer 
of  the  poor  take  his  property  as  indemnity 
for  his  support.  Held,  that  G.  was  under  no 
"right,  debt,  or  duty,"  within  the  meaning  of 
Gen.  St  c  113,  |  32,  at  the  time  judgment 
was  rendered.  Fairbanks  y.  Benjamin,  60 
Vt  99, 103, 


RIGHT  HBIR 

Testator  devised  his  property  in  tmst, 
income  to  his  grandson  during  his  life,  and 
then  to  his  wife  if  she  survived,  and  pn  the 
death  of  the  survivor  the  estate  was  to  be 
distributed  to  the  "right  heirs"  of  the  grand- 
son, according  to  the  statute  of  descent  The 
grandson  survived  with  issue,  married  again 
and  had  issue,  and  on  his  death  the  second 
wife  claimed  her  share.  Held,  that  "right 
heirs"  would  be  construed  to  mi^an  nothing 
more  than  statutory  heirs,  and  hence  the 
wife,  being  a  statutory  heir  by  virtue  of  Bev. 
Laws,  c.  140,  t  3,  cL  3,  was  entitled  to  her 
share.  Peabody  v.  Cook,  87  N.  E.  466,  467, 
201  Mass.  218, 16  Ann.  Gas.  296. 

Bev.  Laws,  c.  154,  |  7,  provides  that  an 
adopted  child  shall  take  the  same  share  of 
the  property  which  the  adopting  parent  could 
dispose  of  by  will  as  the  child  would  have 
taken  if  bom  to  such  parent  in  lawful  wed- 
lock, and  he  shall  stand  in  regard  to  the  le- 
gal descendants,  but  to  no  other  of  the  kin- 
dred  of  such  adopted  parent,  in  the  same 
position  as  if  bom  to  him ;  and  section  8  de- 
clares that  the  word  "child,"  or  its  equiva- 
lent, in  a  devise  or  bequest,  shall  include  a 
child  adopted  by  the  grantor  or  testator,  un- 
less the  contrary  plainly  appears  by  the 
terms  of  the  instrument;  but,  if  the  grantor 
or  testator  is  not  himself  the  adopting  par- 
ent, the  adopted  diild  shall  not  have,  under 
such  instrument,  the  rights  of  a  child  bom  in 
wedlock  to  the  adopted  parent,  unless  it  was 
the  testator's  intention  to  include  such  adopt- 
ed child.  Held,  that  an  adopted  daughter  of 
a  deceased  brother  of  the  testator  was  not 
entitled  to  take  under  a  will  devising  a  re- 
mainder of  certain  trust  property  to  testa* 
tor's  "right  heirs."  Brown  v.  Wright,  80  N. 
B.  612,  614,  194  Mass.  640. 

RIGHT  IK  ACTIOK 

The  words  "rights  In  action,**  as  used  in 
the  statute  defining  embezzlement,  are  not 
the  exact  equivalent  of  choses  or  things  in 
action.  The  word  "rights,"  used  in  this  coa- 
hection,  is  a  broader  term.  The  Legislature 
seems  to  have  contemplated  that  an  agent 
might  use  a  mere  claim  or  demand  In  such  a 
way  as  to  deprive  the  owner  of  the  thing 
claimed  and  to  appropriate  it  to  his  (the 
agent's)  own  use,  and  to  do  this  with  intent 
to  defraud  without  the  ass^it  of  the  owner 
is  made  embezzlement  by  the  statute.  Higw 
bee  V.  State,  104  N.  W.  748,  749,  74  Neb.  d31« 

RIGHT  or  ACCESS 

See  Access. 

RIGHT  OF  ACTIOK 

As  property,  see  Property. 

Cause  of  action  as,  see  Cause  of  Action. 

The  terms  "right  of  action"  and  "cause 
of  action"  are  equivalents.  Walters  v.  City 
of  Ottawa,  88  N.  E.  651,  653,  240  lU.  259. 
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KEOHT  or  AUEMATIOll 

'See  Power  of  AUenatloa. 

BIOHT  OF  AKOTHEB 

Rey.  Codes  190&,  §  2086»  provides  that 
each  person  fiball  destroy  mustard  growing 
npon  lands  which  he  owns  or  occupies  at  such 
time  and  in  such  manner  as  sbaJii  effectually 
pceTent  its  bearing  seed.  Section  2087  pro- 
vides that  it  shall  be  the  duty  of  the  board 
of  county  commissioners  at  Its  regular  meet- 
ing in  April  of  each  year  to  determine  the 
time  and  manner  of  destroying  such  weed 
and  to  cause  its  determination  to  be  pub- 
lished as  provided  in  the  act  Held,  that  at 
least  until  after  the  county  commissioners 
liave  prescribed  the  time  and  manner  of  de- 
struction no  such  duty  devolves  upon  any 
person  to  destroy  the  weed  upon  the  land  he 
owns  or  occupies,  as  will  make  him  liable  in 
damages  under  section  6661,  declaring  that 
one  must  so  use  his  own  rights  as  not  to 
infringe  upon  the  rights  of  another;  the 
phrase  ''rights  of  another"  meaning  legal 
rights  and  not  embracing  all  rights  determin- 
ed by  moral  and  ethical  standards.  Langer 
V.  Goode,  131  N.  W.  258,  259,  21  N.  D.  462, 
Aan.  Gaa.  1013D,  429. 

RIGHT  or  DOWRB 

See  Inchoate  Right  of  Dower. 

BIOHT  OF  EmVEKT  DOBEAIV 

See  B]minent  Domain. 


BIGHT  OF  EXT&T 

As  chose  in  action,  see 
As  estate,  see  Estate. 


Ohose  in  Action. 


RIGHT  OF  ENTRT  FOR  BREACH  OF 
CONDITION  SITRSEQUBNT 

A  "determinable  fee**  is  an  estate  limited 
to  a  person  and  his  heirs  with  a  qualification 
annexed  to  it  by  which  it  is  provided  that  it 
must  determine  whenever  that  qualification 
is  at  an  end,  and  so  long  as  the  estate  In 
fee  remains  the  proprietor  has  the  rights  and 
privileges  of  a  tenant  in  fee  simple,  and  no 
right  of  seisin  or  possession  remains  in  the 
grantor,  and  the  only  distinction  between  a 
"right  of  entry  for  breach  of  condition  subse- 
quent" and  a  "possibility  of  reverter"  on  a 
determinable  fee  is  that  in  the  former  the 
estate  in  fee  does  not  terminate  until  en- 
try by  the  per8<»i  having  the  right,  while  in 
the  latter  the  estate  reverts  at  once  on  the 
oecnrrence  of  the  event  by  which  it  is  limit- 
ed. Lyford  v.  City  of  Laconia»  72  Ati.  1085, 
1088,  75  N.  H.  220,  22  L.  R.  A.  (N.  S.)  1062, 
1S9  Am.  St.  Rep.  680. 

BIGHT  OF  FISHEBT 

The  "public  right  of  fishery,"  as  known 
to  the  common  law,  was  the  common  right 
to  take  fish  from  the  waters  over  which  the 
King  held  dominion.  Hartman  v.  Tresise, 
84  Pac.  685,  689,  36  Colo.  146,  4  L.  R.  A.  (N. 
8.)  872  (dissenting  opinion). 


BIGHT  Of*  VXTEKViaKTlQM 

Afl  remedy  at  law,  see  Remedy; 

BIGHT  OF  NAVIGATION 

The  public  "right  of  navigatloB'*  indudea 
the  government's  right  to  facilitate  and  im- 
prove navigation  by  the  erection  of  beacons, 
the  reiiioval  of  obstructions,  the  cotttng  and 
deepening  Of  channels,  etc.,  which  right  is 
vest^  in  the  national  government  by  the 
commerce  clause  of  the  federal  Constitution. 
Lewis  Blue  Point  Oyster  Cultivation  Co.  v. 
Brlggs,  114  N.  y.  Supp.  313,  315,  129  App. 
Dlv.  574  (citing  Gilman  v.  Philadelphia,  70 
U.  S.  [3  Wall.]  725,  18  L.  Ed.  96;  Pennsyl- 
vania V.  Wheeling,  &  B.  Bridge  Co.,  59  U.  S. 
£18  How.]  421, 15  L.  Ed.  435;  South  Carolina 
V.  Georgia,  93  U.  S.  4,  23  L.  Ed.  782 ;  Shlvely 
V.  Bowlby,  14  Sup.  Ct  648,  152  U.  S.  1,  38 
L.  Ed.  331;  Gibson  v.  United  States,  17 
Sup.  Ct.  578,  166  U.  g.  269,  41  L.  Ed.  996). 

RIGHT  OF  PRIVAOT 

The  constitutional  "right  to  be  let  alone** 
refers  only,  to  the  right  to  be  free  from  bodily 
Injury,  or  from  a  reasonable  fear  of  bodily 
injury,  at  the  hands  of  a  fellow  being,  and 
does  not  include  a  right  to  be  free  from 
public  comment.  Henry  v.  Cherry  &  Webb, 
73  Atl.  97,  100.  30  B.  I.  13,  24  L.  R.  A.  (N. 
S.)  991,  136  Am.  St.  Rep.  928,  18  Ann.  Cas. 
1006.  ^ 

The  *'right  of  privacy,"  though  an  intanr 
gible  ri^t,  is  a  legal  right  for  an  Invasion  of 
which  the  law  gives  relief  .in  equity  by  in- 
junction, and  such  right  extends  to  the  un- 
authorised use  by  one  person  of  the  picture 
of  another.  Munden  v.  Harris,  184  S.  W. 
1076,  1080,  153  Mo.  App.  652. 

The  "right  of  privacy"  is  embraced 
within  the  absolute  rights  of  personal  se- 
curity and  personal  liberty.  Pavesich  v.  New 
England  Life  Ins.  Co.,  50  S.  E.  68,  70,  122 
Ga.  190,  69  L.  R.  A.  101,  106  Am.  St.  Rep. 
104,  2  Ann.  Gas.  661. 

An  Injunction  will  lie  to  restrain  the 
unauthorized  use  of  one*s  name  by  another 
as  a  part  of  its  corporate  title,  or,  In  con- 
nection with  Its  business  or  advertisementii, 
his  picture  and  Ills  pretended  oertiflcafe  that 
a  medicinal  prj^aratlon,  which  such  other 
is  engaged  in  manufacturing,  is  compounded 
acccvdlng  to  the  formula  devised  by  him, 
though  he  is  not  a  busiziess  competitor. 
There  must  be  a  limit  to  the  so-called  "right 
of  privacy,"  and  a  man  In  public  life  may 
not  claim  the  same  Immunity  from  piti>li<!- 
Ity  that  a  private  citizen  may.  E3dison  v. 
Edison  Polyf orm  Mfg.  Co.,  67  Atl.  392,  394, 
73  N.  J.  Eq.  136  (citing  Corliss  v.  Walker  Co., 
64  Fed.  280,  31  L.  R.  A  283). 

RIGHT  OF  PROPERTY 

-  "A  vested  right  may  be  considered  a^ 
the  power  to  do  certain  acts  or  to  possess 
certain   things  lawfully.    In  its  latter  as- 
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pect  it  Is  substantially  a  'right  of  property/ 
und  as  such  '^Is  protected  by  those  proyisions 
in  the  Constitution  which  apply  to  such 
rights,  but  a  'right  of  property*  Is  a  perfect 
and  iexoiuslye  right  and  a  right,  therefore, 
to  recover  the  amount  of  a  Judgment  can- 
Uaot  be  called  a  perfect  or  a  vested  right" 
Ixihrstorfer  v.  Lohrstorfer,  104  N.  W.  142, 
146,  140  Mich.  551,  70  L.  R.  A.  621. 

The  "right  of  property'*  guaranteed  by 
the  Ck>nstitution  is  the  right  to  acquire,  pos- 
sess, and  enjoy  property  in  any  way  consist- 
ent with  the  equal  rights  of  others  and  the 
Just  exactions  and  demands  of  the  state. 
Ives  V.  South  Buffalo  Ry.  Co.,  94  N.  E.  431, 
439,  201  N.  Y.  271,  34  L.  R.  A.  (N.  S.)  162 
Ann.  Cas.  1912B,  156. 

A  ticket  of  admission  to  a  public  place 
of  amusement,  when  sold,  is  made,  by  Act 
1893  (St.  1893,  p.  220,  c.  185),  at  least  an  ir- 
revocable license  to  the  purchaser  to  occupy 
a  place  therein  during  the  performance  and 
auch  a  ticket,  therefore  represents  a  right, 
positive  or  conditional,  as  the  case  may  be, 
according  to  the  terms  of  the  original  con- 
tract of  sale,  and  this  right  is  clearly  a  "right 
of  property,"  and  the  ticket  which  represents 
that  right  is  also  necessarily  a  species  of 
property.  So  Act  March  18,  1905  (St.  1905, 
p.  140,  c.  140),  prohibiting  any  person  from 
fielding  tickets'  to  theaters  or  other  public 
places  of  amusement  higher  than  the  price 
originally  charged  by  the  management  of 
such  amusement  places,  Is  void  as  infringing 
on  a  right  of  property  guaranteed  by  the 
Constitution.  Ex  parte  Quarg,  84  Pac.  766, 
767,  149  Cal.  79.  5  L.  R.  A.  (N.  S.)  183.  117 
Am.  St.  Rep.  115,  9  Ann.  Cas.  747. 

The  "right  of  property"  consists  In  the 
^ree  use.  enjoyment,  and  disposal  of  one's 
acquisitions,  without  any  control  or  diminu- 
tion, save  only  by  the  laws  of  the  land. 
Block  V.  Schwartz,  76  Pae.  22,  25,  27  Utah. 
387.  66  li.  R.  A.  308,  101  Am.  St.  Rep.  971, 
1  Ann.  Cas.  550  (citing  1  Black.  Comm.  138). 

BIGHT  OF  BEDEMPTIOir 

The  *'equlty  of  redenH)tion"  is  the  mort- 
gagor's interest  before  foreclosure;  while 
hts  "right  of  redemption"  is  a  mere  personal 
privilege  given  by  statute  to  the  mortgagor 
after  a  sale  under  the  mortgage.  A  sale  by 
a  mortgagor  of  his  equity  of  redemption, 
made  after  a  mortgage  sale,  is  not  an  assign- 
ment of  the  "right  of  redemption"  given  by 
Code  1907,  §  6746,  and  his  grantee  la  not  en- 
titled to  redeem.  Lewis  v.  McBrlde  (Ala.) 
67  South.  705,  706. 

"The  term  *rlght  to  redeem*  Is  appro- 
priate to  express  the  right,  interest,  or  es- 
tate of  a  mortgagor  and  not  a  vendee. 
When  we  speak  of  the  Interest  of  one  In  or 
right  to  real  estate  as  an  'equity  of  redemp- 
tion,* which  is  synonymous  with  'right  to 
redeem.*  we  understand  that  reference  Is 
made  to  the  status  of  a  mortgagor,  not  a 


vendee.**  A  consent  Judgment,  decliirring  that 
defendant,  "has  an  equity  to  redeem**  land  on 
the  payment  to  plaintiff  of  a  specified  sum, 
and,  in  case  of  the  failure  to  pay  the  same 
within  the  time  limited,  "defendant  shall 
stand  debarred  absolutely**  of  all  equity  in 
the  premises,  establishes  the  relation  of 
mortgagor  and  mortgagee  between  the  par- 
ties. Bunn  V.  Brasweli.  51  S.  E.  927,  929, 
139  N.  0.  135. 

BIGHT  or  BEPBESENTATIOH 

See  By  Right  of  Representation* 

RIGHT  OF  SUCCESSION 

See  Succession. 

BIGHT  OF  SUFFBAGB 

See  Suffrage. 

BIGHT  OF  TBIAI.  BT  JUBY 

See  Trial  by  Jury. 

BIGHT  OF  WAT 

See  Existing  Right  of  Way. 
See,  also,  Way  of  Necessity. 
See  Release  of  a  Right  of  Way. 

A  "right  of  way**  is  a  right  to  a  way  over 
lands  of  another.  Seerj'  v.  City  of  Water- 
bury,  74  Atl.  908.  909,  82  Conn.  567,  25  L. 
R.  A.  (N.  Si)  681.  18  Ann.  Cas.  73. 

A  "right  Of  way'*  is  the  right  of  a  person 
to  travel  over  a  particular  tract  of  lanU  with- 
out any  interference.  Kallnowskl  v.  Jaco- 
bowski,  100  Pac.  852,  854,  52  Wash.  359. 

A  "right  of  way**  may  be  defined  general- 
ly to  be  a  right  to  pass  over  the  land  of  an- 
other. It  may  be  a  private  way  or  a  public 
way,  and  it  may  belong  to  one  or  several 
persons  or  to  the  entire  community.  Poole 
V.  Greer  (Del.)  65  Atl.  767.  6  Pennewlll.  220. 

The  grant  of  a  "right  of  way"  per  se,  and 
nothing  else,  may  be  a  right  of  footway,  or 
it  may  be  a  general  right  of  way;  that  is  a 
right  of  way  not  only  for  people  on  foot  but 
for  people  on  horseback,  or  people  in  carts, 
carriages,  and  other  vehicles.  Which  It  is 
is  a  question  of  construction  of  the  grant, 
which  construction  will  depend  on  the  cir- 
cumstances surrounding  the  execution  of  the 
instrument  Speer  v.  Erie  R.  Co.,  65  Atl.  1024, 
1025,  72  N.  J.  Eq.  411. 

The  term  "right  of  way**  ordinarily 
means  a  strip  occupied  by  a  railroad  com- 
pany for  its  tracks,  and  lands  directly  con- 
nected therewith,  though  it  may  not  be  of  the 
same  width,  or  used  in  the  same  manner^  at 
all  points.  Rio  Grande  Western  Ry.  Co.  t. 
Salt  Lake  Inv.  Co.,  101  Pac.  586,  589,  35  Utah, 
528. 

Where  an  accident  policy  provided  that 
It  should  not  cover  injuries  sustained  while 
insured  was  on  any  railroad  bridge  or  "right 
of  way,**  except  at  established  crossings  of 
such  roads  with  public  highways,  the  term 
''right  of  way**  should  be  construed  as  mean- 
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Ing  the  way  or  track  on  which  trains  travel, 
and  not  the  entire  width  of  the  railroad  com- 
pany's ground.  Starr  v.  JBtna  Life  Ins.  Co., 
83  Pac.  113,  115,  41  Wa&h.  199,  4  L.  B.  A.  (N. 
S.)  636. 

The  term  "right  of  way"  has  a  twofold 
signification.  It  sometimes  is  used  to  de- 
scribe a  right  belonging  to  a  party,  a  right 
of  passage  over  any  tract;  and  it  is  also 
used  to  describe  that  strip  of  land  which 
railroad  companies  take  upon  which  to  con- 
struct their  roadbed.  In  a  contract  between 
railroad  companies,  providing  that  one  party 
shall  permit  other  railroads  to  use  its  right 
of  way,  the  term  is  used  in  the  latter  sense. 
Central  Trust  Co.  v.  Wabash,  St  L.  &  P.  Ry., 
29  Fed.  546,  555.  See,  also,  Id.,  144  Fed.  476, 
480.       "■ 

The  term  "right  of  way,'*  as  used  in  a 
statute  providing  that  a  railroad  company 
shall  be  responsible  to  any  person  for  dam- 
ages to  property  by  fire  communicated  by 
its  locomotives  or  originating  within  its  right 
of  way,  has  no  reference  to  the  title  of  the 
railroad  company,  whether  having  a  mere 
easement  or  a  greater  estate,  but  is  intended 
to  designate  the  locality  within  which  the 
railroad  would  be  liable  under  the  statute. 
Brown  v.  Carolina  Midland  Ry.  Co.,  46  S.  E. 
283,  286,  67  S.  C.  481,  100  Am.  St.  Rep.  756. 

The  "right  of  way"  of  a  railroad  is  the 
strip  of  land  which  the  railroad  company  ap- 
propriates for  its  use,  and  upon  which  it 
builds  its  roadbeds,  and  not  the  intangible 
right  to  use.  Figg  v.  Lou^ville  &  N.  R.  Co., 
75  S.  W.  269,  270,  116  Ky.  135. 

The  term  "right  of  way"  is  used  even  by 
the  learned  indiscriminately  to  describe,  not 
only  the  easement  which  railroads  may  ob- 
tain by  condemnation,  but  as  well  to  describe 
the  strip  of  land  which  a  railroad  occupies 
for  the  use  of  its  tracks,  no  matter  by  what 
title  it  may  hold  the  same.  Possibly  the 
greater  number  of  people,  when  they  speak 
of  the  right  of  way  of  a  railroad  company, 
have  in  their  minds  the  ownership  of  such 
land.  These  "rights  of  way"  are  held  by  the 
railroad  by  various  titles.  Prior  to  1808  con- 
demnation proceedings  vested  in  them  the 
fee-simple  title.  In  other  cases  rights  were 
acquired  by  deed  or  lease,  but  perhaps  in  the 
larger  number  of  cases  the  mere  •  easement, 
technically  known  as  a  right  of  way,  was  ac- 
quired by  condemnation  proceedings.  Subse- 
quent to  that  date  it  is  clear  that  the  term, 
as  generally  used,  has  no  exact  and  well-de- 
fined signification.  Kansas  City,  M.  &  O.  Ry. 
Co.  V.  Littler,  79  Pac.  114, 115,  70  Kan.  556. 

A  "right  of  way,"  as  used  in  a  city  ordi- 
nance granting  to  an  elevated  railroad  com- 
pany a  right  to  occupy  the  streets  of  a  city, 
means  the  way  occupied  and  used  for  the 
track  and  the  operation  of  trains,  and  its 
width  must  be  determined  by  necessity,  and 
is  no  greater  than  the  space  needed  for  the 
safe  and  convenient  operation  ot  trains  over 


this  track.  Peabody  Coal  Oo.  t.  Northwest- 
ern Elevated  R.  Co.,  82  N.  B.  673,  576,  230 
111.  214. 

Acts  1895,  p.  243,  c.  123,  §  1,  provides 
that  waterworks  companies  may  condemn 
lands  for  the  source  of  supplies,  pumping  sta- 
tions, settling  basins,  filtering  basins  or 
tanks,  storage  reservoirs,  supply  mains,  de- 
livery reservoirs,  tank  or  stand  pipes,  and 
delivery  mains,  and  the  necessary  lines  of 
pipe  connecting  them.  Acts  1905,  p.  398,  c. 
129,  S  256,  provides  that  any  corporation  en- 
gaged in  the  business  of  providing  any  city 
or  town  and  its  inhabitants  with  water,  as 
provided  for  in  the  previous  two  sections, 
may  condemn  sudi  real  estate  and  rights 
of  way  as  may  be  necessary  for  its  business. 
Section  254,  p.  896,  authorizes  a  city  or  town 
to  contract  with  any  person  or  corporation 
to  furnish  it  and  its  inhabitants  with  water, 
etc.  Held,  that  the  phrase  "real  estate  and 
rights  of  way"  means  such  only  as  may  be 
reasonably  necessary  to  such  companies  for 
construction  and  maintenance  of  its  works, 
laying  and  maintenance  of  pipe  lines,  mains, 
and  conduits,  and  for  the  erection  and  mainte- 
nance of  poles,  wires,  and  other  proper  struc- 
tures and  appliances,  and  not  such  ways  of 
railway  communication  as  might  become  ex- 
pedient and  desirable  because  of  an  unfavor- 
able location  of  the  power  plant,  voluntarily 
chosen,  and  hence  a  right  of  way  for  a  stub 
switch  connecting  its  plant  with  a  railroad 
could  .not  be  condemned  by  such  a  company. 
Kinney  v.  Citizens'  Water  &  Light  Co.,  90 
N.  E.  129.  173  Ind.  252,  26  L.  R.  A.  (N.  S.) 
195. 

City  street 

Land  used  by  a  street  railroad  company 
for  a  right  of  way  is  railroad  track,  assess- 
able only  by  the  state  board  of  equalization, 
even  though  the  company  has  merely  an  ease- 
ment in  the  right  of  way  and  the  title  is  own- 
ed by  another;  so  that  the  company's  track 
in  a  public  street  was  a  part  of  its  "right  of 
way."  People  v.  Terre  Haute  &  W.  Ry.  Co., 
100  N.  E.  173,  256  111.  601 ;  Connecticut  Val- 
ley St  Ry.  Co.  V.  City  of  Northampton,  99  N. 
E  516,  521,  213  Mass.  54. 

ConTenlent  land 

Constructive  notice  that  a  railroad  owns 
a  "right  of  way"  in  certain  premises  means 
the  free  use  of  so  much  ground  upon  both 
sides  of  the  tracks  as  is  required  for  the  con- 
venient and  customary  use  and  maintenance 
of  the  railroad.  Day  v.  Atlantic  &  6.  W.  B. 
Co.,  41  Ohio  St.  392,  398, 

A|i  interest  in  land 

As  interest  in  land,  see  Interest  (In  prop- 
erty). 

As  land  itself 

"A  *right  of  way/  although  commonly 
designated  as  an  easement,  is  an  interest  In 
land  of  a  special  and  exclusive  nature  and 
of  a  high  character.    In  speaking  of  ita  Char- 
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acter,  the  Supreme  Court  of  the  United  States 
said:  'A  railroad  right  of  way  is  a  very  sub- 
stantial thing.  It  Is  more  than  a  mere  right 
of  passage  or  an  easement  We  discussed  its 
character  in  New  Mexico  v.  United  States 
Trust  Co.,  19  Sup.  Ct  128,  133,  172  U.  S.  171, 
183,  43  Tj.  Ed.  407.  We  there  said  that,  if 
a  railroad's  right  of  way  was  an  easement. 
It  was  "one  having  the  attributes  of  the  fee 
— ^perpetuity  and  exclusive  use  and  posses- 
sion ;  also  the  remedies  of  the  fee,  and,  like 
it,  corporeal,  not  incorporeal,  property."*" 
Abercromble  v.  Simmons,  81  Pac.  20S,  211, 
71  Kan.  538,  1  L.  R.  A.  (N.  S.)  806,  114  Am. 
St  Rep.  509,  6  Ann.  Gas.  239. 

A  "right  of  way,"  within  av.  Code,  { 
802,  designating  rights  of  way  as  among  the 
land  burdens  which  may  be  granted  or  held, 
although  not  attached  to  land,  is  real  prop- 
erty and  distinctly  and  necessarily  local  in 
character  and  situated  in  and  upon  land. 
Stockton  Gas  &  Electric  Co.  t.  San  Joaquin 
County,  83  Pac.  54,  58,  148  CaL  313,  5  L.  B. 
A.  (N.  S.)  174,  7  Ann.  Caa.  5U. 

A  deed  purporting  to  convey  "the  right 
of  way"  over  the  land  in  question,  for  the 
purpose  of  constructing  and  maintaining  any 
levees  that  may  be  built  thereon,  gives  only 
one  right  of  way  across  the  land,  so  that, 
when  the  right  of  way  has  been  selected  and 
a  levy  constructed  thereon,  the  grantee  is 
not  entitled  to  construct  another  levee  across 
the  land  on  a  different  line  under  such  deed. 
Board  of  Directors  of  St  Francis  Levee  Dlst 
T.  Bowen,  95  S.  W.  998,  80  Ark.  80. 

As  mere  easement 

A  **rlght  of  way"  is  an  "easement."  S. 
E,  &  H.  L.  Shepherd  Ca  v.  Shibles,  61  Ati. 
700,  702,  100  Me.  314. 

A  "right  of  way"  Is  an  easement  of  per- 
petual use,  a  charge  or  burden  upon  the  land 
of  one  for  the  benefit  of  another.  Shaw  v. 
Proffitt,  109  Pac  584,  587,  57  Or.  192,  Ann. 
Cas.  1913A,  63. 

A  "right  of  way"  for  an  irrigation  ditch 
is  an  "easement"  Blake  v.  Boye,  88  Pac. 
470,  472, 38  Colo.  55,  8  L.  R.  A.  (N.  S.)  418. 

A  "right  of  way*'  is  an  easement  and  can 
only  be  acquired  by  grant,  either  from  the 
owner  or  from  the  state,  through  the  exercise 
of  the  right  of  eminent  domain,  or  by  pre- 
scription. Clark  V.  Wabash  R.  Co.,  109  N. 
W.  309,  310^  132  Iowa,  11. 

A  "right  of  way"  simply  means  the  right 
to  pass  over  the  lands  of  another,  and  is  an 
easement  conferring  a  privilege  on  the  gran- 
tor's estate,  but  which  does  not  give  the  gran- 
tee a  right  to  enjoy  the  estate  Itself  by  exclu- 
sive occupation.  People  ex  rel.  Bryan  v. 
State  Board  of  Tax  Com*rs,  124  N.  T.  Sapp. 
711,  713,  67  Misc.  Rep.  508. 

The  words  **rlght  of  way"  may  mean  the 
iH^lnary  easements  railroads  have  to  use 
land  over  which  to  run  their  trains  or  the 
m^9  ia^anglble  rl^t  to  cross  another's  land« 


and,  though  the  use  of  that  term  in  a  con- 
veyance to  a  railroad  comiuiny  will  not, 
tf  the  other  parts  of  the  conveyance  in- 
dicate an  intention  to  convey  a  greater 
estate  prevent  a  greater  estate  from  being 
conveyed,  yet,  where  the  purpose  of  the  deed 
is  obviously  to  convey  a  mere  right  of  way, 
the  addition  to  the  deed  of  the  words  "to- 
gether with  the  right  to  take  all  stone,  tim- 
ber and  minerals"  does  not  increase  the  ex- 
tent of  the  grant,  but  the  deed  must  be  con- 
strued as  granting  a  mere  easement,  being 
limited  by  the  term  "right  of  way,"  and  not 
giving  the  railroad  company  the  right  to  bore 
for  oil  or  prospect  for  other  minerals  in  the 
right  of  way.  Gladys  City  Oil,  Gas  &  Mfg. 
Co.  V.  Right  of  Way  Oil  Co.  (Tex.)  137  S.  W. 
171, 178  (citing  7  Words  and  Phrases,  p.  6230). 

"A  'railroad  right  of  way*  is  a  very  sub-, 
stantlal  thing ;  it  Is  more  than  a  mere  right 
of  passage;  it  is  more  than  an  easement." 
In  New  Mexico  v.  United  States  Trust  Co., 
19  Sup.  Ct  128,  172  U.  S.  171,  43  L.  Ed.  407, 
it  was  said  that,  if  a  '"railroad's  right  of 
way"  was  an  easement,  It  was  "one  having 
the  attributes  of  the  fee,  perpetuity,  and  ex- 
clusive use  and  possession,  also  the  remedies 
of  the  fee,  and  like  it  corporeal,  and  not  in- 
corporeal, proi)erty."  Western  U.  Teleg.  Co. 
V,  Pennsylvania  Ry.  Co.,  25  Sup.  Ct.  133, 141, 
195  U.  S.  540,  49  L.  Ed.  312, 1  Ann.  Cas.  517. 

A  "right  of  way"  acquired  by  a  railroad 
company  by  condemnation  proceedings  gives 
no  right  to  the  soil,  but  merely  a  full  right 
of  passage.  The  grantee  of  such  a  right  oi 
way  is  not  the  owner  or  occupant  of  the  es- 
tate over  which  It  Is  granted.  The  right  of 
way  is  simply  an  easement  Kansas  &  C.  P. 
Ry.  O).  v.  Burns,  79  Pac,  238,  239,  70  Kan. 
627  (citing  Cook  County  v.  Chicago,  B.  &  Q. 
R.  Co^  35  lU.  400). 

A  "right  of  way**  includes  the  easement 
of  a  reclamation  district  for  the  construction 
of  a  levee,  under  Pol.  Code,  H  3454,  3471,  au- 
thorizing the  trustees  of  a  redamaUon  dis- 
trict to  acquire,  by  condemnation,  a  "right 
of  way"  for  the  construction  of  works,  in- 
cluding drains,  canals,  etc,  and  within  Code 
Civ.  Proc.  i  1240,  enumerating  the  private 
property  which  may  be  taken  under  the  right 
of  eminent  domain,  and  providing  that  "rights 
of  way"  shall  be  deemed  private  property  for 
the  purposes  mentioned.  Reclamation  Dlst 
No.  551  T.  Superior  Court  of  Sacramento 
County,  90  Pac.  545,  546,  151  Cal.  263. 

One  deriving  title  under  a  deed  executed 
by  an  association  conveying  land  subject  to 
the  reservation  of  a  reasonable  right  of  way 
across  said  lot,  and  also  reserves  to  said  as- 
sociation all  springs  or  other  streams  of  wa- 
ter arising  on  said  lot  etc.,  does  not  obtain 
the  right  to  dig  trenches  and  lay  pipe  lines 
for  the  conduct  of  water  developed  on  hla 
land  on  the  land  of  another  claiming  under  a 
sin^ilar  deed  from  the  same  grantor,  since  the 
phrase  "right  of  way"  contemplates  only  a 
right  of  Ingress  and  c^ess  to  and  from,  the 
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land  conveyed,  and  since  the  grantee  bas  no 
tilte  to  the  water  on  his  land,  that  being  re- 
served to  the  assodaticn  alone,  so  that  he 
could  not  need  a  right  of  way  across  the 
land  of  the  other  grantee  for  the  purpose  of 
carrying  such  water.  San  Rafkel  Ran<di  Go. 
T.  Ralph  Rogers  Co.,  9G  Pac.  1092,  1093»  164 
cai.  76. 

A  deed,  granting  ''the  right  of  passway 
for  a  hauling  road  of  sufficient  width  run- 
ning" along  a  creek  to  a  gap  and  "extend- 
ing on  the  top  of  said  gap  enough  to  guar- 
antee" to  the  grantee,  **hi8  heirs  and  ven- 
dees, land  enough  for  a  good  hauling  road 
around  the  top"  of  a  cliff  to  a  fixed  point, 
granted  a  right  of  passway  and  no  title  to 
the  soil  or  trees.  Samples  v.  Smythe  (Ky.) 
105  S.  W.  415,  416. 

As  premises 

See  Premises. 
As  properCjf 
See  Private  Property;  Property. 

As  railroad  traok 

See  Railroad  Track. 


throve^  y«Uio  land 

A  grant  of  a  '*right  of  way"  to  a  railroad 
Is  a  grant  of  a  limited  or  qualified  fee,  which, 
10  long  as  the  qualification  annexed  is  not 
at  an  end,  confers  upon  the  railroad  com- 
pany the  exclusive  right  of  possession,  so 
that  a  setttement  upon  8u<^  "right  of  way" 
is  not  a  settlement  upon  public  land.  The 
estate  granted  is  more  than  a  mere  easement. 
It  amountB  to  a  base  qualified  <Hr  limited 
fee,  andt  so  long  as  the  company  maintains 
its  line  of  road,  it  has  the  right  to  exclusive 
possession.  Oregon  Short  Line  R.  Co.  v. 
Stalker,  04  Pac.  66,  64, 14  Idaho,  862. 

As  rli^lit  of  passairo 

A  "right  of  way"  is  the  mere  privilege 
of  passing  over  the  land  of  another  in  some 
particular  line,  with  the  implied  right  to 
make  such  changes  in  the  surface  of  the 
land  as  are'  necessary  to  make  it  available 
for  travel  in  a  convenient  manner.  Ballard 
V.  Titos,  UO  Pac.  118,  121, 107  OaL  6TS. 

The  very  term  "right  of  way,"  as  desig- 
nating the  property  of  a  railroad,  is  illus- 
trative of  the  character  of  the  right  it  has. 
It  has  the  first  right  of  passage.  It  has 
primarily  the  right  to  use  the  land  for  its 
necessary  railroad  purposes,  and  the  right  of 
the  owner  of  the  land  to  use  crossings  is  sec- 
ondary and  subordinate  to  the  railroad's 
reasonable,  necessary  use  thereof  for  rail- 
road purposes.  Townsend  v.  New  York  Cent 
&  H.  R.  R.  Co.,  106  N.  Y.  Supp.  381,  383,  56 
Misc.  Rep.  253. 

Hocessavy  straetares 

The  term  '"right  of  way"  should  not  be 
confined  to  the  land  over  which  the  main 
track  of  a  railroad  should  be  constructed. 
The  land  upon  which  a  side  track,  a  switch, 
or  a  turnout  is  built,  and  in  actual  use  by 


the  company  in  the  business  fot  which  It 
was  organized,  for  all  practical '  purposes  :li 
as  much  held  a  right  oi  way  as  the  land  up- 
on which  the  main  track  is  constructed.  In 
the  operation  of  a  railroad,  it  is  necessary 
that  trains  should  pass  each  other,  and  hence 
the  necessity  of  turnouts,  switches,  and  side 
tracks.  In  the  loading  of  ears^  transfer  o€ 
ears,  the  making  up  of  trains^  and  Innumer- 
able other  instances  that  ml^t  be  named  in 
the  prosecution  of  its  business  as  a  common 
carrier,  side  trades,  switches,  and  tumoutli 
are  as  indispensable  to  a  proper  transaction 
of  its  business  as  the  main  track  Itsetf -.  Laad 
held  and  in  actual  use  by  a  railroad  company 
for  side  tracks,  switches,  and  tumouta  mjmt 
be  regarded,  within  the  meaning  of  the  w^ 
enue  law,  as  a  part  of  the  right  of  way  of 
the  company.  Chicago  A  A.  R.  Co.  t«  Peoplfe 
ex  rel.  Dennison,  d8  111.  350,  366.  See,  also, 
Nashville,  C.  A  St.  L.  Ry.  Co.  v.  Patterson 
(Tenn.)  122  S.  W.  467,  476  (citing  Chicago  A 
A.  R.  Co.  V.  People  ex  rel.  Dennison,  08  lU. 
356) ;  Chicago  A  M.  Electric  R.  Co.  v.  Chica. 
go  A  N.  W.  R.  Co.,  71  N.  B.  1017,  1020,  211 
lU.  352. 

The  term  "right  of  way,"  when  used  to 
describe  the  real  estate  of  a  railroad  com- 
pany, ordinarily  signifies  the  entire  strip  of 
land  which  the  corporation  has  found  it  nec- 
essary or  convenient  to  acquire  the  right  to 
use  for  railway  purposes,  and  it  is  not  lim- 
ited to  the  specific  part  thereof  secured  or 
used  for  its  main  track  or  other  particular 
improvements.  St  Louis,  K.  C.  A  C.  R.  Co. 
V.  Wabash  R.  Co.,  152  Fed.  840,  852,  61  C. 
C.  A.  643  (citing  Joy  v.  St  Louis,  11  Sup.  Ct 
243,  138  U.  S.  1,  44--i6,  11  Sup.  Ct  243,  34 
L.  Ed.  843;  New  Mexico  v.  United  States 
Trust  O).,  19  Sup.  Ct  128,  172  U.  S.  171,  43 
L.  Ed.  413 ;  Id.,  19  Sup.  Ct  784,  174  U.  S. 
546,  43  L.  Ed.  1079;  Chicago  A  A.  R.  O).  v. 
People  ex  rel.  Dennison,  98  111.  350,  356,  357 ; 
Lake  Erie  A  W.  R.  CJo.  v.  Mlddlecoff,  87  N.  B. 
660,  663,  160  111.  27 ;  Pf aff  v.  Terre  Haute  A 
I.  R.  Co.,  9  N.  B.  98,  95,  108  Ind.  144,  148) : 
St  Louis,  K.  C.  A  C.  R.  Co.  v.  Wabash  R. 
Co.,  80  Sup.  Ct.  510,  513,  217  U.  S  247,  54 
L.  Bd.  752. 

The  term  "right  of  way,"  in  a  statute, 
provided  that  no  way  shall  be  laid  out 
through  or  across  any  right  of  way  pf  aQy 
railroad  used  for  station  purposes*  unless 
after  notice,  etc.,  was  simply  used  by  the 
Legislature  to  embrace  all  the  property  of 
the  railroad  constituting  station  grounds  af- 
fected by  the  location  of  the  way.  Appeal  of 
Atiantic  A  St.  L.  R.  Co.,  62  Atl.  141,  143,  100 
Me.  430. 

A  railroad  company's  statutory  duty  to 
fence  its  "right  of  way"  does  not  extend  to 
station  grounds,  though  no  depot  building  or 
agent  is  maintained  at  the  place,  if  it  re- 
ceives and  discharges  passengers  and  freight 
there ;  the  amount  of  road  which  may  be  left 
unfenced  depending  upon  reasonable  necessl- 
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ty  for  the  accommodation  of  the  puldic  and 
the  safety  of  employ^.  Hay  t.  St  Louis  & 
8.  F.  R.  Ck).,  142  S.  W.  468,  470,  161  Mo. 
App.  L 

Railroad  yard 

By  the  expression  "right  of  way,"  when 
used  in  a  deed  by  the  owner  of  premises 
to  a  railroad  company,  it  may  be  understood 
that  an  easement  is  granted  to  the  railway 
company  to  construct  its  road  over  the  gran- 
tor's premises,  and  to  operate  the  same  in  the 
usual  and  'ordinary  way,  but  beyond  this  the 
court  cannot  determine  the  extent  of  the 
use  to  which  the  land  may  be  put  by  the 
grantea  It  is  the  limit  or  extent  of  the  use 
that  makes  the  grant  doubtful,  where  the 
>only.  words  that  imply  a  use  is  the  expression 
''right  of  way  purposes";  and,  in  determin- 
ing the  effect  of  grants  of  this  character, 
the  rule,  that  you  may  lo<^  to  the  surround- 
ing drcnmstances,  in  order  to  ascertain  the 
intention  of  the  parties,  is  particularly  ap- 
plicable A  landowner  granted  to  a  railroad 
company  a  strip  of  land  50  feet  wide,  to  be 
used  as  a  "right  of  way,"  which  expression 
is  used  In  Sayles'  Ann.  Civ.  St  1897,  arts. 
4445,  and  4483,  in  contradistinction  to  de- 
pots, shops,  etc.,  and  in  the  sense  of  the 
land  required  for  the  roadbed.  Held,  that 
the  grant  authorized  the  use  of  the  land  as 
a  track  only,  and  did  not  entitle  the  railroad 
company  to  use  it  for  a  switchyard.  Missou- 
ri, K.  &  T.  Ry.  Co.  of  Texas  v.  Anderson,  81 
S.  W.  781,  782,  786,  36  Tex.  Civ.  App.  121. 

Itbadway  synonymom 

The  term  "right  of  way,"  as  used  in  stat- 
utes relating  to  the  taxation  of  railroad  com- 
panies, Is  synonymous  with  the  term  "road- 
way," as  usM  in  Const,  art.  13,  §  10,  relating 
to  the  taxation  of  railroad  companies.  San 
Francisco  &  S.  J.  V.  Ry.  Co.  v.  City  of  Stock- 
ton, 84.Pac.  771.  773,  149  Cal.  83. 

Railroad  property  within  a  city,  consist- 
ing of  paroels  contigpous  to  the  30-foot  con- 
tinuous ri^ht  of  way  and,  within  a  part  of 
the  9-rod  right  of  way  permitted  to  railroads 
by  Civ.  Code,  §  465,  subd.  4,  and  used  for 
freight  and  passenger  depots,  for  local  busi- 
ness, and  for  spur  tracks  necessary  for  the 
depots,  and  for  a  fruit  packing  house  with 
a  spur  track  for  convenient  use,  and  for  a 
park  and  for  tracks  used  for  the  storage  of 
tools,  is  not  a  part  of  the  right  of  way  with- 
in Const,  art  13,  §  10,  providing  that  the 
franchise  roadway,  roadbed,  and  rails  of  rail- 
roads operated  in  more  than  one  county  shall 
be  assessed  by  the  State  Board  of  Equaliza- 
tion, and  is  properly  assessed  by  the  city  as- 
sessor; the  word  "roadway"  being  synony- 
mous with  the  phrase  "right  of  way,"  which 
includes  the  continuous  strip  of  land  permit- 
ted by  law  on  which  to  construct  the  road- 
bed and  lay  the  tracks.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Los  Angeles  County,  111  Pac  2S0, 
251,  168  Oal.  43X. 


RIGHT  OF  WAT  BX  CUSTOM 

"A  'right  of  way  by  custom'  in  favor  of 
the  inhabitants  of  a  particular  locality  might 
be  set  up  by  the  common  law  of  England. 
It  could  be  proved  by  immemorial  usage. 
From  such  proof  a  presumption  was  deemed 
to  arise  that  the  usage  was  founded  on  a 
legal  right  This  right  was  not  assumed  to 
arise  from  a  grant  by  an  owner  of  land  of 
an  easement  tu  it.  ♦  ♦  ♦  A  'right  of  way 
by  custom'  appertains  to  a  certain  district 
of  territory,  but  not  to  any  particular  tene- 
ment forming  part  of  that  territory,"  "Nor 
is  It  confined. to  ownerb  of  land  within  that 
territory.  It  belongs  to  the  inhabitants  of 
t^at  territory,  whether  landowners  or  not 
To  a  fluctuating  body  of  that  kind,  no.  es- 
tate in  lands  can  be  granted.  If,  therefore, 
an  easement  be  claimed  to  exist  in  their,  fa- 
vor, a  title  cannot  be  made  out  by  prescrip- 
tion, on  the  theory  of  a  lost  grant  It  must 
have  come,  if  at  all,  from  some  pubUe  act  of 
a  governmental  nature.  The  theory  of  EThg- 
lish  law  was  that,  if  there  had  been  a  usage 
from  time  Immemorial  (that  is,  so  far  as 
could  be  ascertained,  from  the  coronation  of 
Richard  I),  affectiilg  the  use  of  real  estate  by 
those  not  able  to  show  any  paper  title  to 
warrant  it,  it  might  fairly  be  presumed  that 
it  arose  under  an  act  of  Parliament  or  other 
public  act  Qt  governing  power,  the  best  evi- 
dence •  of  which  had  perlahed.  A  duurter 
from  some  feudal  lord  or  f^ocdeaiafltical  eor- 
poration  might  be  such  an  act  Of  such  char- 
ters there  were,  no  public  records.  That  the 
accidental  destruction  of  the  parchment  on 
wliich  one  was  written  should  annul  the 
privileges  which  it  gave ;  would*  be  plainly 
unjust."  The  laws  of  Connecticut  do  not 
recognize  personal  rights  of  way  or  other 
easements  resting  on  local  custom..  Graham 
V.  Walker,  61  Atl.  98,  90,  78^  Conn.  130,  2  L. 
R.  A.  (N.  S.)  983,  112  Am.  9t  Rep.  93,  3  Ann. 
Cas.  641. 

RIGHT  OF  WAT  IK  GROSS 

Easement  distinguished,  see  Basement 

RIGHT,  PRIVHiEGE,  OR  IMMXTlflTT 

See,  also.  Rights  or  PrtvllegeSi 

Under  Revlsal  1905,  {§  1571-1577,  author- 
izing corporations  maintaining  lines  for  elec- 
tric power  to  acquire  by  condemnation  such 
rights,  privileges,  and  easements  as  may  be 
reasonably  necessary  to  the  enterprise,  and 
section  2575  et  seq.  providing  that  such  cor- 
porations may  enter  on  such  contiguous  lands 
along  their  route  as  may  be  necessary  to 
protect  tlieir  property,  etc.,  a  corporation, 
maintaining  a  line  in  the  center  of  a  right  of 
way  100  feet  wide  to  convey  electric  power, 
may  acquire  by  condemnatioa  tiie  right  to 
cut  trees  on  contiguous  territory  constituting 
a  source  of  danger  to  its  line ;  the  term 
"rights  and  privileges''  being  broad  enough 
to  Include  such  right  Tadkin  River  Power 
Co.  Y^  Wissler,  76  S.  E.  267,  270,  160  N.  C. 
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269,  43  L.  R.  A.  (N.  S.)  483  (oiting  6  Wotds 
and  Phrafies,  p  6683). 

The  words  "rights  and  privileges/'  in 
Act  111.  Feb.  6,  1805,  anthorizlng  the  con- 
struction and  maintenance  of  street  rail* 
ways  in  Chicago  on  such  streets  as  the  com- 
mon council  has  authorized  or  shall  author- 
ize, the  "rights  and  privileges,*'  immunities, 
and  exemptions  to  be  such  as  the  common 
council  has  prescribed  or  may  by  contract 
prescribe,  etc.,  refer  to  such  "rights  and 
privileges"  are  are  derived  from  the  contracts 
with  the  city.  Blair  v.  Chicago,  26  Sup.  Ct. 
427,  442,  201  U.  S.  400,  50  L.  Ed.  801. 


"Rights,  privileges,  and  immunities"  se- 
cured by  Const.  U.  S.  art.  4,  {  2,  and  Id. 
Amend.  14,  to  the  inhabitants  of  the  several 
states,  do  not  include  any  rights  In  the  prop- 
erty of  the  several  states  held  in  trust  for 
their  own  inhabitants.  State  v.  Ashman,  135 
S.  W.  325,  326,  123  Tenn.  654. 

The  words  "rights,  privileges,  and  immu- 
nities," when  used  in  a  statute  relating  to 
exemption  from  taxation  for  certain  periods 
of  the  property,  etc,  of  railroad  corporations 
are  full  and  ample  for  the  purpose  of  grant- 
ing such  exemption.  Grand  Canyon  R.  Co.  v. 
Treat,  95  Pac.  187,  190,  12  Ariz.  69  (citing 
Phoenix  F.  &  M.  Ins.  Co.  v.  Tennessee,  Use 
of  Memphis.  16  Sup.  CL  471,  161  U.  S.  174, 
40  Jj,  Ed.  660). 

BIGHT,  TITUS,  AND  IKTEREST 

All  right,  title,  and  interest,  see  AIL 

The  words  "right,  title,  and  interest,"  as 
used  in  deeds,  have  acquired  a  definite  mean- 
ing, not  importing  ownership,  but  conveying 
whatever  title  the  grantor  has,  and  that 
alone.  Baker  v.  Davie,  97  N.  E.  1094,  1097, 
211  Mass.  429,  37  L.  R.  A.  (N.  S.)  944. 

The  words  "  'right,  title,  and  interesf  of 
any  defendant  therein,"  in  Gen.  Laws  1896, 
c.  253,  §  10,  providing  how  an  officer  com- 
manded by  an  original  writ  or  writ  ot  mesne 
process  to  attach  real  estate,  or  the  "right, 
title,  and  interest"  of  any  defendant  there- 
in, shall  make  the  attachment,  include  equita- 
ble as  well  as  legal  interests,  and  extend 
the  common  law  of  the  state  by  making  that 
attachable  on  original  writ  or  writ  of  mesne 
process  which  was  already  subject  to  levy 
on  execution.  Tucker  v.  Denlco,  61  Atl,  642, 
645,  27  R.  I.  239. 

The  phrase  "the  right,  title,  use,  interest, 
and  occupation,"  as  used  in  the  statute  pro- 
viding that  lessees  of  school  lands  shall  be 
vested  with  "the  right,  title,  use,  interest,  and 
occupation  of  the  lands,  must  be  construed 
as  used  in  connection  with  the  character  of 
the  estate  which  is  authorized  to  be  convey- 
ed, which  is  a  leasehold  estate,  and  it  con- 
veys only  such  right,  title,  use,  interest,  and 
occupation  as  go  with  a  leasehold  estate. 
Moss  Point  Lumber  Co.  v.  Board  of  Sup'rs 
of  Harrison  County,  42  South.  290,  300,  80 
Uiss.  448. 


BIQHT  TO  BBAB  ABX8 

See  Bear. 


BIOHT  TO  BB-REABD  BT  OOTTllSBXr 

The  constitutional  "right  of  accused  ta 
be  heard  by  himself  and  counsel"  means  that 
he  shall  have  the  right  to  be  fully  and  fair- 
ly heard.  Hence  it  is  reversible  error  to 
arbitrarily  limit  the  time  for  argument  ta 
one  hour  on  a  side,  against  defendant's  ob- 
jection as  being  too  short,  where,  under  the 
Circumstances  of  the  case,  such  limitation  Is- 
too  restrictive  to  permit  a  fiiU  and  fair  dis- 
cussion of  the  case  before  the  jury.  State- 
V.  Rogoway,  81  Pac.  234,  235,  45  Or.  601,  2 
Apn.  Cas.  431  (citing  Wingo  t.  State,  dZ 
Miss.  311 ;  Yeldell  v.  State,  100  Ala.  26,  14 
South.  570,  46  Am.  St.  Rep.  20). 

A  statute  providing  that,  when  any  per- 
son indicted  for  an  offense  is  acquitted  by 
reason  of  insanity,  the  jury  shall  so  stat^  in 
the  verdict,  and,  if  the  discharge  of  the  in- 
sane person  is  deemed  dangerous  to  the  com- 
munity, he  may  be  committed  to  prison,  does 
not  violate  the  constitutional  provision  guar- 
anteeing the  "right  of  counsel."  In  re  Brown, 
81  Pac.  552,  554,  39  Wash.  160,  1  L.  R.  A.  (N. 
S.)  540,  109  Am.  St  Rep.  868,  4  Ann.  Cas. 
488. 

RIGHT  TO  OOMTRACT 

The  "right  to  contract**  Involves  the 
right  to  sue  for  breach  of  contract,  and,  when 
the  law  creates  a  new  right  to  contract,  the 
mere  creation  of  such  right  Includes  an  ap- 
propriate remedy  by  suit  for  its  violation. 
Mathewson  v.  Mathewson,  63  Atl.  285,  286,  79 
Conn.  23,  5  L.  R,  A.  (N.  S.)  611,  6  Ann.  Cas. 
1027. 


BIOHT  TO  CONVEY 

See  Good  Right  to  Convey. 

BIGHT  70  FB£E  MABBET 

•  See  Free  Market 

BIGHT  TO  UBEBTT 

See  Personal  Liberty. 

ttlGRT  TO  PBIVATE  PBOPEBTIT    . 

See  Impairing  Right  to  Private  Property.- 

BIOHT  TO  PtJBCHASE 

Acts  29th  Leg.  c.  29,  |  1«  provides  that 
all  persons  claiming  rights  to  purchase  or 
lease  any  public  free  school  lands  which. have- 
been  sold  or  leased  to  any  other  petrson  shall 
sue  therefor  within  one  year  after  the  act 
takes  effect,  or  after  the  award  of  such  sale 
or  lease,  ]X  made  after  the  taking  effect  of  the* 
act,  and  not  thereafter.  Held  that,  where  a^ 
purchaser's  right  to  purchase  school  land  i» 
forfeited  by  the  Commissioner,  his  right  to* 
reinstatement,  if  any,  is  a  claim  of  right  to 
purchase,  to  which  the  statute  applies ;  and, 
unless  suit  to  enforce  such  right  is  instituted 
within  a  year  after  the  award,  it  is  barred. 
*  >:ation^  V.  Miller  (Tex.)  146  S.  W.  261,  204. 


RIGHT /TO  BORSCfE  HAP^E'tKESS      *8D6      '  ' 


RIOT 


BIQHT  TO  PVRSVli  VAMPXK£SS 

See  Pursuit  of  Happiness.- 

BIGHT  TO  KSGOVEB  MOHinr 

The  interest  of  a  lessee  in  a  lease  bind- 
ing the  lessor  to  reimburse  him  at  the  end  of 
the  term  for  the  then  reasonable  value  of  im- 
provements placed  on  the  premises  by  the 
lessee,  as  called  for  by  the  lease,  is  a  mere 
right  arising  out  of  an  obllgatioAt  Within 
Civ.  Code,  I  1468,  or  a  chose  in  action,  or  a 
right  to  recoTer  money  by  a  judicial  proceed- 
ing, within  section  953,  and  is  transferable  by 
assignment  during  the  term  under  section  954. 
Belden  t.  Farmers'  &  Mechanics'  Banlc  of 
Healdsbnrg,  118  Fac  449,  451,  16  CaL  App. 
452. 

BIQHT  TO  BEBEEM 

See  Right  of  Redemption. 

BIQHTFUI. 

Rev.  St  U.  S.  I  1851,  provides  that  the 
legislative  power  of  every  territory  shall  ex- 
tend to  all  "rightful  subjects  of  legislation" 
not  Inconsistent  with  the  Constitution  and 
laws  of  the  United  State&  This  power  is  as 
broad  as  that  exercised  by  the  Legislatures  of 
the  states ;  the  Constitutions  and  laws  of  the 
United  States  serving  as  the  sole  limitation 
thereon,  a  limitation  comparable  to  that  im- 
posed by  state  Constitutions  upon  state  Leg- 
islatures. Those  are  "rightful  subjects  of 
legislation"  which,  subject  to  that  limitation, 
would  be  rightful  subjects  for  state  legisla- 
tion. Leatherwood  v.  Hill,  89  Pac.  521,  522, 
10  Ariz.  243  (quoting  Bennett  v.  Nichols,  80 
Pac.  392,  9  Ariz,  138). 

BIGHTS  OB  PBIVIIiEQEa 

See,  also,  Right,  Privilege,  or  Immunity. 

The  right  or  privilege  to  vote  at  an  elec- 
tion for  a  member  of  the  House  of  Represent- 
atives of  the  United  States  is  ^'a  right  or 
privilege*'  secured  by  the  Constitution  of  the 
United  States,  and  such  right  is  therefore 
within  the  meaning  of  section  5508  of  the  Re- 
vised Statutes  of  the  United  States.  Felix  v. 
United  States,  186  Fed.  685,  689, 108  a  a  A. 
603. 

RIM 

The  contract  of  plaintiff  to  bore  and  com- 
plete a  well  fbr  oil  to  the  depth  of  2,000  feet 
for  50  cents  per  lineal  foot,  the  casing  to  be 
furnished  by  defendant,  plaintiff,  if  it  be- 
came necessary  to  draw  the  casing  from  the 
well,  to  be  paid  6  cents  a  foot  for  such  work. 
Includes  in  the  price  of  50  cents  a  foot,  the 
work  of  '^rimming"  or  enlarging  the  bore  of 
the  well  necessary  fbr  putting  in  the  casing. 
Hanna  v.  Smith,  139  N.  W.  256,  259,  173 
Mich.  483. 


An  employ^  in  a  wheel  factory,  whose 
duty'  obndistB  in  putting  timber  of  proper 


sizes  into  a  form,  which  timbefr,  after  ft  Is 
steamed,  is  drawn  by  means  "Of  a  pulley  into 
the  required  shape  for  a  felloe  and  fastened 
by  means  of  an  iron  bar,  so  that  it  must  re- 
main in  that  shape  until  it  is  dried  out,  and 
then,  when  taken  from  the  form,  it  retains 
the  half -moon  shape  of  a  felloe,  is  known  to 
the  trade  as  a  "rim  bender."  Cotton  v. 
Owensboro  Wheel  Ck).  (Ky.)  97  S.  W.  763- 

RIOT 

"Riot**  is  essentially  an  offense  against 
the  public  peace  and  good  order,  and  looks  to 
this  rather  than  an  infraction  of  the  personal 
rights  of  any  particular  individual  as  such. 
To  ti^nsmute  acts  intrinsically  lawful  into 
a  riot,  the  acts  must  be  attended  with  both 
violence  and  tumult,  both  being  essential  to 
cause  the  reaction  necessary  to  change  the 
quality  of  a  lawful  act,  and  neither  noise  nor 
violence  alone  attending  the  performance  of 
such- an  act  can  make  a  riot  Where  tiie  in- 
dictmeht  in  a  prosecution  for  riot,  in  addition 
to  charging  thdt  accused  committed  unlaw- 
ful acts  of  violence,  alleged  that  they  being 
assembled  and  gathered  together,  and  acting 
with  a  common  intent,  unlawfully,  violently, 
and  tumultuously  did  make  a  great  noise, 
riot,  tumult,  and  disturbance  to  the  great 
terror  of  certain  persons,  it  was  not  error  to 
charge  in  explanation  of  the  nature  of  the 
offense  that  the  act  need  not  necessarily  be 
an  unlawful  act  in  a  violent,  tumultuous 
manner,  but  that,  if  accused  in  connection 
with  others  and  acting  with  a  common  intent 
did  an  unlawful  act  or  any  other  act  in  a 
violent  and  tumultuous  manner,  he  could  be 
convicted.  Taylor  v.  State,  68  S.  E).  945,  946, 
8  Ga.  App.  241. 

Where  three  men  assembled  in  front  of  a 
citizen's  house  at  night  cursing  and  thireaten- 
ing  him  in  loud  voices,  repeatedly  fired  a  gun, 
whereby  the  dtiasen  and  his  lAmiiy  were 
greatly  frightened,  all  of  the  partidpants 
were  guilty  of  "riot"  Lewis  v.  State,  68  S. 
E.  1070,  2  Ga.  App.  659. 

Three  persons  for  whose  arrest  warrants 
had  been  issued  by  a  federal  court  took  ref- 
uge in  a  hotel  and  resisted  arrest,  and  ex- 
changed shots  with  the  marshal's  posse,  and* 
after  the  women  and  children  had  .left  the 
hotel,  the  marshal  burned  it  and  arrested  one 
of  the  three.  U.  S.  Comp.  St  1901,  f  788, 
provides  that  marshals  and  their  deputies 
shall  have  in  each  state  the  same  powers  in 
executing  the  laws  of  the  United  States  as 
sheriffs  and  their  deputies  in  such  state ;  Ky. 
St.  §  4583  (RusseU's  St  {  256),  provides  that 
in  executing  any  criminal  process  requiring 
an  actual  arrest  the  sheriff  or  other  officer 
may  break  open  the  door  of  the  dwelling 
or  other  house  of  the  defendant,  or  of  any 
other  person,  if  necessary;  and  Cr.  Code 
Pcac.  I  40,  provides  that  to  make  an  arrest 
an  officer  may  break  open  the  door  of  the 
^  house  in  which  defendant  may  be.    Held  tliat; 
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RIOT 


while  the  three  men  rebistiiig  the  arrsct  con- 
stituted a  "liot**  under  the  common-law  def- 
inition that  a  riot  is  a  tnmnltuons  disturb- 
ance of  the  peace  by  three  persons  or  mora 
assembling  together,  of  their  own  authority, 
with  an  intent  actually  to  assist  each  other 
against  Any  who  may  oppose  them  In  the  ex* 
ecution  of  some  enterprise  of  a  private  na- 
ture, and  afterwards  actually  executing  the 
same  in  a  violent  manner,  to  the  terror  of  thA 
people,  the  marshal's  posse,  though  it  burned 
the  hotel,  did  not  constitute  a  riot,  and  that 
while  the  riot  was  the  occasion  of  the  hotel's 
loss  by  flre  the  direct  cause  of  the  loss  was 
the  marshal's  unajathorized  act,  and  that 
hence  the  insurer  was  not  released  from 
liability  by  the  excepted  risks  of  "riot"  and 
"order  of  any  civil  authority."  Americau 
Central  Ins.  Co.  v.  Steams  Lumber  Co.,  140 
S.  W.  148,  149,  146  Ky.  255,  36  U  R.  A.  (N. 
S.)  566,  Ann.  Cas.  1913B,  628. 

Mob  sTAonymons 

The  act  of  persons  commonly  called 
**night  riders"  in  burning  a  building  consti- 
tuted a  "riot,"  and  the  persons  engaged  there- 
in constituted  a  "mob,"  and  the  two  terms 
being  synonymous,  within  the  definition  of 
the  word  as  given  in  Bouvier's  Law  Diction- 
ary, an  insurer  of  the  building  was  not  lia- 
ble, where  the  policy  contained  a  stipulation 
that  it  should  not  be  liable  in  case  of  a  de- 
struction of  the  building  as  the  result  of  a 
"riot."  Luckett-Wake  Tobacco  Co.  v.  Globe  & 
Kutgers  Fire  Ins.  Co.,  171  Fed.  147,  148. 

Trespass  or  lareenj  dlstlasulslLed 

Pen.  Code,  {  449,  defines  "riot"  as  fol- 
lows: "Whenever  three  or  more  persons, 
having  assembled  for  any  purpose,  disturb 
the  public  peace,  by  using  force  or  violence 
to  any  other  person,  or  to  property,  or  threats 
en  or  attempt  to  commit  such  disturbance,  or 
to  do  an  unlawful  act  by  the  use  of  force  or 
vldlenoe,  accomi>anied  with  the  power  of  im- 
mediate execution  of  such  threat  or  attempt, 
they  are  guilty  of  riot"  According  to  the 
common-law  definition  given  by  Hawkins  in 
his  Pleas  of  the  Crown,  a  "riot"  is  "a  tumul- 
tuous disturbance  of  the  peace  by  three  per- 
sons or  more  assembling  of  their  own  author- 
ity with  an  intent  mptually  to  assist  one  an- 
otiier  against  any  one  who  shall  oppose  them 
in  the  execution  of  some  enterprise  of  a  pri- 
vate nature,  and  afterwards  actually  execut- 
ing the  same  in  a  violent  and  turbulent  man- 
ner, to  the  terror  of  the  people,  whether  tho 
act  intended  were  of  itself  lawful  or  unlaw- 
ful." Greenleaf  adopts  a  definition  evidently 
based  upon  that  given  by  Hawkins,  and  to 
the  effect  that,  to  constitute  a  "riot,"  "it  is 
necessary  that  there  be  three  or  more  per- 
sons tumultuously  assembled  of  their  own 
authority  with  intent  mutually  to  assist  one 
another  against  all  who  shall  oppose  them  in 
the  doing  either  of  an  unlawful  act  of  a 
private  nature  or  of  a  lawful  act  in  a  violent 
and  tumultuous  manner/'    Hence,  where  a 


citowd'  of  young  men  aad  boys,  varying  in 
number  from  8  to  39,  practioally  demolished 
an  unoccupied  building,  and  on  the  approach 
of  police  officers  the  crowd  immediately  dis- 
persed, and  at  the  same  tlme»  in  another  per* 
Hon  of  the  police  precinct,  boys  and  men 
were  stealing  wood  for  bonfires,  such  acts 
oonstituted  a  trespass  or  larceny  rather  than 
a  **riot,"  within  the  meaning  of  the  statute 
making  cities  liable  for  property  destroyed  or 
injured  by  a  riot.  Adamson  v.  City  of  New 
York,  80  N.  E,  937, 188  N.  Y.  255,  10  L.  R.  A. 
(N.  S.)  925, 117  Am.  St  Hep.  863, 11  Ann.  Cas. 
183. 


Aoi  by  two 

To  constitute  the  offense  of  "riot"  under 
Pen.  Code  1896,  §  354,  there  must  be  two  or 
more  persons  acting  jointly  in  execution  of 
a  common  intent  in  the  commission  of  an 
unlawful  act  of  violence  or  of  some  other  act 
in  a  vtotent  manner.  Croy  v.  State,  61  S. 
EL  847,  4  Qa.  App.  457;  Lewis  v.  State,  63 
S.  E.  670,  671,  6  Ga.  App.  496. 

To  constitute  the  offense  of  "riot,"  there 
must  be  not  only  a  common  intent  on  the  part 
of  two  or  more  persond  to  do  an  unlawful 
act  of  violence,  or  some  other  act  in  a  violent 
and  tumultuous  manner,  but  also  concert  of 
action  in  furiherance  of  such  common  intent. 
Stanfield  v.  State,  57  S.  E.  953,  1  Qa.  App. 
532  (citing  Prince  v.  State,  30  Ga.  27;  Coney 
V.  State,  39  S.  £.  425, 113  Ga.  1060). 

To  constitate  a  "riot^  there  must  be  a 
common  intent  on  the  pari  of  two  or  more 
persons  to  do  an  unlawful  act,  and  also  con- 
cert of  action  in  furtherance  of  such  intent ; 
but  it  is  not  necessary  that  there  must  have 
been  a  previous  plot  on  the  part  of  the  rioters 
to  constitute  such  offense.  Jemley  v.  State, 
49  S.  E.  292,  121  Ga.  346.  See,  also,  Hunter 
V.  State,  55  S.  EL  1044,  127  Ga.  43. 

Any  vnlawfvl  met  Iry  tlire^  or  more 

According  to  the  common-law  definition, 
a  "riot"  is  a  tumultuous  disturbance  of  the 
peace  by  three  persons  or  more  assembling 
together  of  their  own  authority  with  an  intent 
mutually  to  assist  each  other  against  any 
who  shall  oppose  them  in  the  execution  of 
some  enterprise^of  a  private  nature,  and  aft- 
erwards actually  executing  it  In  a  violent  and 
turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  law- 
ful or  unlawful;  and  hence  where  a  body 
of  100  or  more  men,  armed  and  disguised,  un- 
lawfully confederated  and  banded  together 
for  the  purpose  of  destroying  property  of  the 
insured,  and  in  pursuance  of  the  "unlawful 
conspiracy  burned  it,  and  nt  the  same  time 
intimidated  and  terrorized  the  inhabitants 
and  civil  authorities,  the  fire  which  burned 
the  property  was  caused  by  a  **riot"  as  used 
in  the  policy.  Spring  Garden  Ins.  Co.  v. 
Imperial  Tobacco  Co.,  116  S.  W.  234,  236, 
132  Ky.  7,  20  L.  R.  A.  (N.  S.)  277,  136  Am 
St.  Rep.  164. 
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Gen.  St  1001,  §  2260,  providing  that  it 
three  or  more  persons  shall  assemble  together 
with  Intent  to  do  any  unlawful  act  with 
force  and  vl<rfence  against  the  person  or  prop* 
erty  of  another,  or  to  do  any  unlawful  act 
against  the  peace,  in  effect  defines  "riot" 
City  of  Cherryvale  v.  Hawman,  101  Pac.  004, 
005,  80  Kan.  170,  23  L.  R.  A.  (N.  S.)  645, 
133  Am.  St  Rep.  105,  18  Ann.  Cas.  140  (citing 
7  Words  and  Phrases,  p.  6240). 

Under  Comp.  Laws  1000,  §  2407,  provid- 
ing that  any  use  of  force  or  any  threats  to 
use  force,  if  accompanied  by  immediate  pow- 
er of  execution,  by  three  or  more  persons  act- 
ing together  and  without  authority  of  law, 
is  "riot,"  a  riot  cannot  be  committed  by  one 
person  alone,  or  by  two  persons  acting  to- 
gether, but  there  must  be  three  or  more  per- 
sons acting  together,  and  without  authority 
of  law.  Proctor  v.  State,  115  Pac.  630,  632, 
5  Okl.  Cr.  553.  The  statutory  elements  of 
the  crime  of  riot  are  the  use  of  force  or 
violence,  or  threats  to  use  force  or  violence, 
accompanied  by  immediate  power  of  execu- 
tion. Unless  these  elements  exist,  there  can 
be  no  riot  Cochran  v.  State,  111  Pac.  074, 
075,  4  Okl.  Cr.  370. 

Where  three  or  more  persons,  without 
authority  of  law,  combine  and  by  threats  or 
force,  with  immediate  power  ojT  execution, 
seek  to  accomplish  any  unlawful  pur]>ose, 
they  are  guilty  of  riot  Crawford  v.  Fergu- 
son, 115  Pac.  278,  270,  5  Okl.  Cr.  377,  45  L.  R. 
A.  <N.  S.)  510. 

"  *Riot'  is  a  compound  offense,  to  consti- 
tute which  there  must  be  a  Joint  action  of 
three  or  more  persons.  But  all  who  aid, 
encourage,  or  promote  it  by  words,  signs,  or 
other  acts  are  principals  and  Jointly  guilty 
of  the  offense,  and  it  is  not  necessary  that  a 
party  should  commit  some  personal  violence 
or  do  some  other  physical  act,  but  any  act 
of  assistance  or  encouragement  is  sufficient 
to  make  him  a  principal.  If  he  guides,  di- 
rects. Incites,  or  encourages  others  to  commit 
acts  of  violence,  while  the  'riot*  is  in  progress, 
he  is  as  guilty  as  the  instrumentalities  he 
puts  in  motion."  Under  B.  &  C.  Comp.  § 
1013,  defining  "riot"  as  the  use  of  any  force 
or  violence  or  any  threat  to  use  force  or 
violence,  if  accompanied  by  immediate  power 
of  execution,  by  three  or  more  persons  acting 
together  and  without  authority  of  law,,  it  is 
not  necessary  that  three  persons  should  do 
the  same  identical  act,  but  it  is  sufficient  to 
constitute  the  offense  if  three  persons  had  a 
common  purpose  to  do  the  act  complained  of 
or  were  engaged  in  aiding  or  assisting  one 
another  in  accomplishing  such  common  pui^ 
pose  with  the  use  of  force  and  violence  or 
threats  without  authority  of  law,  though  the 
individual  act  of  each  was  separate  from  that 
of  the  others.  State  v.  Mizis,  85  Pac.  611, 
617,  48  Or.  J.65.  See,  also.  State  v.  Seeley,  04 
Pac.  37,  38,  51  Or.  131  (quoting  B.  &  G.  Comp. 


Or.  {  1013) ;  State  v.  Stephanus,  00  Pac  428, 
430,  53  Or.  135,  17  Ann.  Cas.  1146. 

RIPARIAN 

The  term  **rlparlan"  is  defined  as  per- 
taining to  or  situated  on  the  bank  of  a  river. 
Mobile  Dry-Docks  Co.  v.  City  of  Mobile,  40 
South.  205,  207,  208,  200,  146  Ala.  108,  3  L. 
R.  A.  (N.  S.)  822,  0  Ann.  Gas.  1220. 

Land,  to  be  "riparian,"  must  have  the 
stream  flowing  over  it  or  along  its  borders. 
Crawford  Co.  v.  Hathaway,  03  N.  W.  781, 
700,  67  Neb.  325,  60  L.  R.  A.  880,  108  Am. 
St  Rep.  647  (citing  Lux*  v.  Haggin,  10  Pac. 
674,  60  Cal.  255). 


(d 


'Riparian  property"  is  property  which 
has  a  water  frontage.  Shepard's  Point  Land 
Co.  V.  Atlantic  Hotel,  44  S.  E.  30,  45,  132  N. 
C.  517,  61  L.  R.  A.  037. 

Lands  which  do  not  in  any  way  border 
upon  the  water  of  a  stream  are  not  riparian 
to  it.  The  word  "ripa,"  from  which  the  term 
**riparian"  is  derived,  means,  literally,  a  riv- 
er bank,  and  therefore,  in  the  broadest  sense, 
all  lands  touching  the  stream  are  riparian, 
in  the  sense  that  they  relate  to  the  bank. 
But  of  necessity  there  must  be  some  limita- 
tion. The  extent  back  from  the  stream  must 
be  determined.  The  holdings  of  an  owner, 
before  they  can  be  said  to  be  riparian  to  a 
stream,  must  be  not  only  within  the  limits 
of  the  original  survey  or  grant  by  the  gov- 
ernment, but  must  also  be  within  the  water- 
shed of  such  stream,  and  actually  touch  its 
waters.  Clements  v.  Watkins  Land  Co.,  82 
S.  W.  665,  668,  36  Tex.  Civ.  App.  330. 

The  fact  that  land  forms  part  of  the 
wide  bottom  extending  between  higher  lands 
on  each  side  of  a  stream,  and  is  underlaid 
by  an  underground  flow,  which  is  a  part  of 
the  surface  stream,  does  not  make  it  part 
of  the  bed  of  the  stream,  nor  prevent  it  being 
"riparian,"  where  it  has  been  successfally 
cultivated  and  irrigated  for  many  years. 
Anaheim  Union  Water  Co.  v.  Fuller,  88  Pac 
078,  070, 150  Cal.  327,  11  L.  R.  A.  (N.  S.)  1062. 

Where  a  lease  described  a  privilege 
granted  as  certain  "riparian  or  other  rights, 
to  wit,  the  exclusive  p|fvilege  of  taking  by 
dredging  or  otherwise  all  sand  and  gravel 
that  the  lessee  may  desire  to  take  along  the 
entire  shores  or  water  fronts,"  the  lessee's 
rights  were  limited  to  excavation  of  sand 
and  gravel  between  high  and  Jow  water 
marks  and  did  not  authorize  the  removal  of 
fast  land  from  any  part  of  the  farm  border- 
ing on  the  stream.  Potomac  Dredging  Co. 
of  Baltimore  City  v.  Smoot,  60  Atl.  507,  509, 
108  Md.  54. 

I«aiul  beyond  watershed 

Land  not  within  the  watershed  of  a 
stream  is  not  riparian  thereto,  and  is  not 
entitled  to  the  use  or  benefit  of  the  water 
from  the  stream,  altlKHigh  it  may  be  part 
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of  an  entire  tract  which  docs  extend  to  the 
river.  Anaheim  Union  Water  Co.  y.  Fuller, 
88  Pac.  978,  980,  100  CaL  327,  11  Lb  B.  A. 
(N.  S.)  1062. 

BJBAMIAX  PBOPBIETOB  OB  OWHBR 

A  riparian  owner  is  an  owner  of  land 
bounded  by  a  water  course  or  lake  or  through 
which  a  stream  flows.  A  license  from  a 
riparian  owner  to  convey  water  from  the 
stream  by  pipes  for  supplying  llcensee*s  resi- 
dence on  nonriparlan  land  does  not  constitute 
licensee  a  riparian  owner,  entitled  to  all 
rights  as  such.  Stoner  v.  Patten,  63  S.  E. 
807,  898,  132  Ga.  178. 

A  "riparian  proprietor"  is  one  who  owns 
land  bounded  by  or  fronting  on  navigable 
waters,  and  among  the  rights  he  is  entitled 
to  as  such  are  access  to  the  part  of  the 
water  in  front  of  his  lot,  the  right  to  make 
a  landing,  wharf,  or  pier  for  his  own  use 
or  the  use  of  the  public  subject  to  the  gen- 
eral rules  imposed  by  the  Legislature  for 
the  rights  of  the  public.  Mobile  Dry-Docks 
Ca  V.  City  of  Mobile,  40  South.  205,  207,  208, 
200,  146  Ala.  198,  3  L.  R.  A.  (K.  S.)  822,  9 
Ann.  Gas.  1229. 

The  term  ''riparian  proprietors*'  means 
owners  of  property  along  the  stream  which 
require  the  use  of  the  waters  thereof.  Neely 
V.  Detroit  Sugar  Co.,  101  N.  W,  664,  667, 
138  J^ch.  469. 

The  expression  **riparlan  own^r,**  in  its 
ordinary  and  popular  signification,'  carries 
with  it  the  title  to  the  center  of  the  nonnav- 
Igable  stream  upon  which  his  land  abuts. 
In  re  WUder,  85\N..X.  Supp.  4'4i,'748,  90 
App.  Div.  262. 

Title  by  adverse  possession  for  over  30 
years  up  to  the -edge  of  a  river  and  to  the 
river  bank  creates  the  occupant  a  ''riparian 
owner,'*  entitled  as  swHi  to  protect  hia  rights 
against  the  acts  of  upper-  riparian  owners. 
A  municipal  corporation,  to  whom  land  above 
high^water  mark  of  a  river  had  been  con- 
veyed for  use  as  a  park,  received  from  the 
owners  of  the  bed  of  the  stream  below  high- 
water  mark  a  conveyance  of  ''such  use  as 
is  customary  and  legal  for  riparian  owners," 
and  to  that  end  the  right  of  access  and 
crossing  as  to  "any  intervening  lands  between 
high-water  mark  and  the  water"  "of  the  river, 
and  also  the  right  to  ornament  such  interven- 
ing land,  but  provided  that  the  grantee 
should  not  divert  the  water  of  the  stream  or 
hiterfere  with  the  use  of  such  water  by  the 
grantor  in  its  maintenance  of  a  dam  at  a 
lower  point  on  the  stream.  Held,  that  the 
deed  did  not,  as  far  as  upimr  riparian  own- 
ers were  concerned,  convey  a  mere  easement; 
but  it  granted  a  right  fut  exclusive  possession 
and  occupation,  and  constituted  the  grantee 
a  "riparian  owner,"  entitled  as  such  to  pre- 
fent  an  unlawful  dive(rsl<»i  of  the  water  of 
the  stream  by  »och  upper  riparian  owners. 


Gity  of  Paterson  v.  East  Jersey  Water  Oo^ 
70  Ati.  472,  479,  74  N.  J.  Eq.  49. 

BIPABIAN  BIGHT 

As  property,  see  Property. 

A  "riparian  right"  is  defined  as  the  right 
of  the  owner  of  lands  upon  navigable  water 
to  maintain  his  adjacency  to  it  and  to  profit 
by  this  advantage  and  to  preserve  and  im- 
prove the  connection  of  his  property  with* 
the  water.  Riparian  rights  in  the  nature  of 
an  easement  have  their  origin  in  and  are 
dependent  upon  the  ownership  of  the  upland 
contiguous  to  and  attlngent  on  the  water  and 
attach  to  and  are  appurtenant  to  the  upland, 
and  not  to  the  shore  and  soU  under  the  wa- 
ter. A  "shore"  is  defined  to  be  the  land  on 
the  margin  of  the  sea  or  a  lake  or  river; 
that  space  of  land  which  is  alternately  cov- 
ered and  left  dry  by  the  rising  and  falling  of 
the  tide;  the  space  between  high  and  low 
water  marks.  The  "shore"  and  the  soil  un- 
der the  water  and  **riparian  rights"  are  en- 
tirely distinct  and  separate  subjects,  and  nei- 
ther includes  the  other.  A  statute  entitled 
"An  act  granting  to  the  city  of  MobUe  the 
riparian  rights  to  the  river  front"  and  giving 
the  city  of  Mobile  the  "shore  and  soil**  under 
the  Mobile  river  within  the  city  limits,  is 
violative  of  the  G6nstltution  declaring  that 
each  law  cAiall  embrace  but  one  subject  which 
shall  be  described  in  the  title.  Mobile  Dry- 
Docks  Go.  v.  Gity  of  Mobile,  40  South.  205, 
207,  208,  209,  146  Ala.  198,  3  L.  R.  A.  (N. 
S.)  822,  9  Ann.  Gas.  1229. 

"Riparian  rights,"  strictly  and  technical- 
ly so  called,  arc  rights  not  originating  In 
grants  but  arise  by  operation  of  law,  and 
are  called "  "natural  rights,"  because  they 
ariBe  by  reason  of  the  ownership  of  lands 
npoh  or  along  streams  of  water,  which  are 
furnished  by  nature,  and  the  landd  to  which 
these  natural  rights  are  attached  are  called 
in  law  "riparian  lands."  Riparian  lands,  in 
the  language  of  the  cases  and  treatises,  in- 
clude by  nature  as  well  the  lauds  over  as 
those  along  which  the  stream  flows,  and 
riparian  rights  are  incident  to  lands  on  the 
bank,  as  well  as  tiiose  forming  the  bed  of  the 
stream.  Riparian  rights,  as  natural  rights, 
and  being  incidents  annexed  solely  by  opera- 
tion of  law  to  the  lands  under  and  along 
the  stream,  differ  in  respect  to^the  effect  of 
contracts  upon  them,  from  those  ordinary 
easements  in  lands  whose  only  source  la  a 
grant  (actual  or  presumed),  and,  by  reason 
of  this  difference  of  the  origin  and  character 
of  the  right,  are  not  subject  to  that  general 
rule  relating  to  easements  by  force  of  which 
unity  of  ownership  of  the  dominant  and  ser- 
vient lands  extinguishes  the  easement.  Gity 
of  Paterson  v.  East  Jersey  Water  Co.,  70  Atl. 
472,  479,  74  N.  J.  Bq.  49- 

A  "riparian  right"  is  parcel  of  the  land 
to  which  it  attaches.  It  is  local  in  Its  nature, 
and  enable3  the  owner  to  enjoin  any  Injuri- 
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ens  interference  *with  the  stream,  t>nt  only 
when  such  intetferehce  affects  the-  H^ver 
where  it  passes  his  land.  Ban  Joaquin  ft 
Kings  River  Canal  ft  Irrigation  Co.  v,  Ste- 
venson, 128  PajS.  924,  932,  164  Cal.  221, 

**  *'JSie  Tight  of  a  riparian  proprietor'  in 
or  to  the  waters  of  a  stream  flowing  through 
or  along  his  land  is  not  the  right  of  owner- 
ship in  or  to  those  waters,  but  is  a  usufructu- 
ary right;  a  right,  amongst  others,  to  make 
a  reasonable  use  of  a  reasonable  quantity  for 
irrigation,  returning  the  surplus  to  the  natur- 
al channel,  that  it  may  flow  on  in  the  accus- 
tomed mode  to  lands  below.  ♦  ♦  ♦  His 
rights  are  not  eajsements  nor^  appurtenances 
to  his  holding.  They  are  not  the  rights  ac- 
quired by  appropriation  or  by  prescriptive 
use.  They  are  attached  to  the  soil,  and  pass 
with  iV*  Anderson  v.  Bassman,  140  Fed.  14, 
22  (quoting  and  adopting  the  definition  in 
Hargrave  v.  Cook,  108  Cal.  72,  77.  41  Pac. 
18,  19,  30  L.  R.  A.  390). 

''Riparian  rights"  are  a  mere  incident 
to  ownership  In  the  soil,  and  while  they 
may  relate  back  by  fiction  of  law  to  the  date 
of  setUement  or  filing,  by  virtue  of  the  patent 
subsequently  issued,  yet  they  do  not  vest 
iintU  patent  issues;  for  up  to  that  time  the 
titie  to  the  land,  with  all. its  incidents,  is 
vested  in  the  United  States,  utterly  beyond 
the  power  or  control  of  the  state  Legisla- 
tures, and  the  party  thereafter  acquiring 
title  from  the  government  acquires  the  land 
with  all  its  incidents.  Kendall  T«  Joyce,  93 
Pac  1091,  1093,  48  Wash.  489. 

**  *Blwr\An  rights*  arise  out  of  the  own- 
ership of  land  through  or  by  which  a  stream 
of  water  flows,  which  rights  cannot  extend 
beyond  the  original  survey  as  granted  by  the 
government"  Watkins  Land  Co.  v.  Cle- 
ments, 86  S.  W,  738,  735,  98  Tex.  578, 70  L.  R. 
A.  964,  107  Am.  St  Rep.  663  (citing  2  Farn- 
ham,  Waters  &,  Water  Rights,  p.  1572,  i  463a ; 
Lux  V.  Haggln,  10  Paa  674,  69  CaL  255; 
Boehmer  v.  Big  Rock  Irr.  Dist.,  48  Pac  908, 
m  Cal.  27). 

"Riparian  rights"  exist  in  any  body  of 
water,  whether  flowing  or  not  The  rights  of 
a  riparian  proprietor,  so  flar  as  they  relate 
to  any  natural  stream,  exist  jure  naturse, 
because  his  land  has,  by  nature,  the  advan- 
tage of  being  washed  by  streams.  The  prin- 
ciple upon  wiiich  these  rights  are  founded 
is  equally  applicable  to  all  bodies  of  water, 
whether  large  or  small,  tidal  or  ncmtidal. 
The  character  of  the  water  is  immaterial, 
and  the  rights  attach  to  lakes  and  ponds 
where  there  is  no  current  as  well  as  to 
streams.  Turner  v.  James  Canal  Co.,  99  Pac. 
520,  522,  523,  155  Cal.  82,  22  L.  R.  A.  (N.  S.) 
401,  132  Am.  St  Rep.  59,  17  Ann.  Caa  823 
(quoting  and  adopting  definition  in  1  Fam- 
ham,  Waters,  §  63,  p.  280). 

A  riparian  right  to  the  use  of  the  flow 
of  the  stream  passing  through  or  by  his 
land   is   a   right  inseparably    annexed   to 


the  soil,  not  as  an  easement  or  ai^nrtenance, 
but  as  a.  part  and  parcel  of  tike  land ;  such 
right  being  a  property  right  a>id  entitled  to 
protection  as  such,  the  same  as  private  prop- 
erty rights  generally.  Ordinarily,  a  riparian 
proprietor's  right  to  the  use  of'Wftsor  of  a 
stream  is  limited  to  its  use  for  domestic 
purposes,  and,  if  applied  to  the  irrigation  of 
riparian  lands,  a  reasonable  use  for  such 
purpose  in  view  of  ah  equal  right  to  use  be- 
longing to  all  other  riparian  proprietors. 
The  right  of  a  riparian  proprietor  as  such  to 
use  water  for  irrigation  purposes  is  limited 
to  riparian  lands.  The  right  cannot  be  ex- 
tended to  lands  contiguous  to  the  riparian 
land,  nor  can  water  be  diverted  to  nonri- 
parian  lands  which  might  be  used  On  ripa- 
rian lands,  but  is  not  Orawfbrd  Oo.  v.  Hath- 
away, 93  N.  W.  781,  TOO,  67  Neb,  825,  60  L. 
R.  A.  889,  108  Am.  St  Rep.  64T. 

RiP'nr  B'O'T 

An  owner  of  lands  adjoining  a  lake  con- 
veyed to  plaintiff  the  portipn  of  the  land  that 
was  covered  by  water;  the  deeds  reciting 
that  it  was  the  intention  of  the  grantor  to 
convey  all  his  rights  to  the  water  and  the 
soil  under  water  in  a  lake  belonging  and  ap- 
purtenant to  the  described  premises.  After 
the  conveyance  the  lots  were  assessed  by 
number,  with  the  addition  "excp't  rtp*in 
r'g't"  The  part  conveyed  to  plaintiff  was 
assessed  as  unplatted  lands.  The  abbrevia- 
tion "ripln  r'g%"  in  the  assessment  clearly 
meant  the  riparian  rights  of  the  parties.  Ne- 
waygo Portland  Cement  Co.  v.  Sheridan  O^p. 
100  N.  W.  747,  748,  137  Mich.  475. 

RIPE  FOR  JUDGMENT 

Generally  speaking,  the  term  "ripe  for 
judgment"  means  that  according  to  the  last 
entry  made  in  a  proceeding,  the  case  seems 
to  have  been  brought  to  a  flnal  determination 
and  everything  has  been  done  tliat  ought  to  be 
done  before  the  entry  of  final  adjudication 
upon  the  rights  of  the  parties.  Bankr.  Act 
July  1,  1898,  c  541,  I  11,  30  Stat  549,  «nacts 
that  a  suit  on  a  claim  from  which  a  dia- 
charge  would  be  a  release,  and  which  is 
pending  against  a  person  at  the  time  of  the 
filing  of  a  petition  against  him,  shall  be 
stayed  until  after  the  adjudication  or  the 
dismifisal  of  the  petition.  Defendant  was  de- 
faulted, and  all  papers  necessary  to  make  up 
the  judgment  were  filed  in  the  case,  when 
defendant  moved  for  a  continuance  on  the 
ground  of  his  bankruptcy.  Held,  that  It  was 
error  to  enter  judgment  before  the  motion 
had  been  passed  on.  American  Wood  Work- 
ing Machinery  Co.  v.  Forbush,  79  N.  B.  770, 
771,  193  Mass.  455. 

Where  a  motion  to  take  off  a  default 
and  an  appeal  from  an  order  disallowing  the 
motion,  intervenes  between  the  default  and 
the  time  when  the  judgment  would  have 
been  entered,  had  the  clerk  entered  it  it 
may  well  be  said  that  a  case  la  not  **ripe  for 
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judgment";  but,  where  nothing  Intervenes 
between  the  default  tind  the  judgment,  It 
seems  Impossible  to  hold  that  the  case  is  not 
"ripe  for  judgment"  because  prior  to  the 
default  a  motion  is  made  to  continue  the 
case.  At  common  law  judgment  followed  a 
default  as  a  matter  of  course.  Since  <terms 
have  been  abolished  the  practice  is  regulated 
by  statute  and  the  rules  of  the  courts.  In  a 
case  goyemed  by  a  statute  allowing  a  judg- 
ment on  a  default,  if  the  words  "ripe  for 
judgD^ent"  are  to  be  understood  as  in  the 
general  rule,  the  case  is  "ripe  for  judgment" 
when  defendant  is  defaulted,  and  the  dam- 
ages have  been  assessed,  though  there  are 
motions  OB  the  fUes  of  the  court  which  are 
undisposed  ot  80  under  St  1893,  c.  396,  | 
19,  relating  to  district  and  police  courts,  pro* 
Yldlng  that,  if  any  person  duly  served  with 
process  issued  by  said  courts  fails  to  appear 
and  answer,  his  default  shall -be  recorded, 
and  the  charge  against  him  in  the  declaratioii 
taken  to  be  true,  and  that  the  court  shall 
enter  judgment  for  such  sum  as,  on  inquiry, 
it  finds  plaintiff  Is  entitled  to  recover,  with 
costs,  a  police  court  has  power  to  order  a 
default,  and  enter  judgment  thereon,  where 
the  case  has  been  set  for  a  hearing,  and  no- 
tice i^ven  to  defendant,  though  a  suggestion 
of  Insolvency,  with  a  motion  for  a  continu- 
ance to  await  the  result  of  the  insolvency 
proceedings,  is  pending.  Dalton-IngersoU 
Ga  V.  Fiske,  55  N.  B.  468,  470,  471,  175 
Mass.  15. 

RIPE  FRUIT 

See  Green  or  Bipe  Fruit. 

RIPRAP 

"Riprap,"  according  to  the  Encyclopedia 
Americana,  "is  a  common  name  applied  to 
broken  at<me  used  for  beds,  walls  and  foun- 
datioss  in  building  and  construction."  United 
States  V.  Greene,  146  Fed.  801,  862. 

RIPSAW 

A  "ripsaw"  machine  consists  of  a  table, 
in  the  center  of  which,  running  in  a  slit,  is  a 
circular  saw  used  for  cutting  lumber.  Mer- 
ritt  V.  Victoria  Lumber  Co.,  35  South.  497, 
498,  111  La.  159. 

RISER 

Uprising  wires  leading  to  and  through 
the  roof  In  power  houses,  are  commonly 
called  "risers."  Woelflen  v.  Lewiston-Clark- 
ston  Co.,  95  Pac.  493,  495,  49  Wash.  405. 

RISK 

See  Assumption  of  Risk ;  Extraordinary 
Risk;  Imputed  Appreciation  of  Risk; 
Incurring  Risk;  Necessary  Risk;  Ob- 
vious Risks;  Open  Visible  Risk;  Or- 
dinary Risk;  Owner's  Risk;  Riding 
at  Own  Risk ;  Shifting  Risk ;  Specula- 
tive Risk;  Usual  Risk. 

4  Wd&&  P.2n  See.— 26 


Any  change  Increasing  the  risk)  see  Any* 
Consent  to  risk,  see  C<xi8ent 
Subject  to  same  risk,  see  Subject  To. 

The  "risk"  constituting  one  of  the  in- 
gredients of  a  contract  of  insurance  means 
the  perils  or  contingencies  against  which  the 
assured  is  protected.  Physicians*  Defense 
Co.  V.  Cooper,  199  Fed.  576,  579,  118  C.  C.  A. 
50,  47  L.  R.  A.  (N.  S.)  290. 

Under  Acts  81st  Leg.  1st  Called  Sess. 
c.  86,  {  8^  as  amended  by  Acts  31st  Leg.  2d 
Called  Sess.  c  22,  |  1,  providing  that  all 
benefit  certificates  issued  by  fraternal  asso- 
ciations shall  be  noncontestable  on  account 
of  any  statement  or  representation  made  un- 
less material  to  the  risk  assumed,  the  term 
"risk  aasomed"  must  be  token  to*  tnean  the 
haszard  of  the  contract  determined  by  the 
perils  menacing  the  life  of  the  insured,  and 
hence  a  false  representation  that  defendant 
had  never  had  a  certain  practicably  incurable 
disease  was  material  to  the  risk  and  would 
avoid  the  poUcy  which  provided  that  a  false 
answer  to  such  question  avoided  the  policy, 
even  though  the  appUcsnt  died  of  a  whcdly 
different  disease.  United  Benev.  Ass'n  v. 
Baker  (Tex.)  141  S.  W.  541,  543. 

Nesllcenoe 

The  risk  from  such  proximity  of  a  rail- 
road's coal  bin  to  the  tra<^,  as  not  to  leave 
space  between  it  and  the  side  of  the  tender 
of  an  engine  for  a  brakeman,  known  to  the 
company,  as  shown  by  one  of  its  rules,  is 
not  an  ordinary  risk,  which  would  be  as- 
sumed by  the  brakeman,  but  one  arising  from 
the  negligence  of  the  company,  within  Acts 
29th  Leg.  c.  163,  providing  that,  in  an  action 
against  a  railroad  for  injury  to  an  employ^ 
caused  by  its  negligence,  the  defense  of  as- 
sumption of  risk  grounded  on  knowledge  of 
the  danger  shall  not  avail  where  the  employ- 
er knew  of  the  defect  Chicago,  R.  L  ft  G. 
Ry.  Co.  V.  De  Bord  (Tex.)  146  S.  W.  667,  669. 

Where,  In  an  action  for  injuries  to  an 
employ^,  the  use  of  the  terms  "risk"  and 
"acceptance  of  risk"  is  involved,  the  true 
question  is  whether,  In  incurring  the  partite^ 
nlar  danger,  plaintiff  accepted  the  risk  in  the 
sense  that,  by  continuing  at  his  work,  he 
agreed  to  relieve  defendant  from  the  possible 
results;  and  hence  plaintiff  not  only  must 
be  shown  to  have  known  the  risk,  but  by  im- 
plication from  his  conduct  must  be  found  to 
have  voluntarily  assumed  it  Jellow  v.  Fore 
River  Shipbuilding  Co.,  87  N.  E.  906, 907,  908, 
201  Mass.  464. 

BISK  or  ooLUsioir 

The  term  "risk  of  collision,"  as  used  in 
the  Inland  Rules  (Act  June  7,  1897,  c.  5,  30 
Stat.  96),  has  a  different  meaning  from  the 
term  "immediate  danger,"  as  in  article  27, 
and  means  "chance,"  "peril,"  "hazzard,"  or 
"danger  of  collision";'  and  there  is  risk  of 
collision  whenever  it  is  not  clearly  safe  to 
go  on.    The  Philadelphia,  199  Fed.  299,  302. 
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There  id  no  ''risk  of  ooUision"  within  the 
meaning  of  the  rule  requiring  a  vessel  to 
slacken  speed  or  stop,  or  reverse,  if  neces- 
sary,  when  approaching  another,  so  long  as 
two  vessels  by  complying  with  their  passing 
agreement  can  certainly  pass  In  safety,  and 
each  vessel  may  be  navigated  upon  this  sup- 
position until  the  intervention  of  something, 
which  should  operate  as  notice  to  an  officer 
of  skill  and  prudence  of  the  presence  of  dan- 
ger. Lake  Erie  Transp.  Co.  v.  Gilchrist 
Transp.  Co.,  142  Fed.  89,  94,  73  C.  C.  A.  313. 

BISK  PZ^OHXIAR  TO  OPERATION  OF 
BAHiBOAD 

See  Operate. 

BISKS  INCIDENT  TO  BUSINESS 

By  the  use  of  the  expression  a  "risk  or- 
dinarily Incident  to  the  employment"  is  meant 
a  risk  of  injury  that  does  not  arise  or  grow 
out  of  an  act  of  negligence  on  the  part  of  the 
defendant  or  Its  servants,  and  a  risk  created 
by  an  act  of  negligence  on  the  part  of  a 
railroad  company  or  its  employes  is  not  a 
"rlfik  ordinarily  Incident  to  the  employment." 
Atchison,  T.  &  S.  F.  -IL  Co.  v.  Willis,  108  S. 
W.  480,  481,  49  Tex.  Civ.  App.  349  (quoting 
and  adopting  Texas  &  N.  O.  R.  Co.  v^  Kelly, 
SO  S.  W.  79,  98  Tex.  123).  , 

In  a  servants  action  for  injuries  an  in- 
struction that  plaintiff  assumed  as  matter  of 
law  all  risks  of  injury  ordinarily  incident  to 
the  employment;  that,  if  bis  injury  resulted 
from  risks  ordinarily  incident  to  the  work, 
the  verdict  should  be  for  defendant;  that  by 
the  expression  *'ri»k  ordinarily  incident  to 
the  work"  is  meant  a  risk  of  injury  that  does 
not  grow  out:  of  an  act  of  negligence  on  the 
part  of  defendant  or  his  other  employ6s^  etc 
— correctly  stated  the  law.  Freeman  v.  Ful- 
ler (Tex.)  127  S.  W.  1194,  1197. 

"  *Risks  which  are  Incident  to  the  busi- 
ness' must  not  be  confounded  with  sucli  as 
are  denominated  'obvious.'  The  former  sort 
comprises  those  which  accompany  or  arise 
from  the  natural  or  usual  method  of  con- 
ducting the  particular  business,  and  has  more 
special  relation  to  perils  which  attend  the 
business  generally,  while  the  latter  include 
Kuch  as  are  manifest  to  the  sense*  of  observa- 
tion,  open  and  readily  discernible,  whether 
they  arise  from  the  nature  of  the  business, 
the  particular  manner  in  which  it  is  conduct- 
ed, or  the  use  of  defective  and  unsafe  appli- 
ances." New  Omaha  Thomson-Houston  Elec- 
tric Light  Co.  V.  Rombold,  100  N.  W.  213,  216, 
73  Neb.  259  (quoting  with  approval  from 
Stager  v.  Troy  Laundry  Co.,  63  Pac.  645,  38 
Or.  480,  53  L.  R.  A,  459-461). 

RIVER 

See    Fresh- Water    Rivers;     Mississippi 

River;    North  River. 
Navigable  River,  see  Navigable. 
See,  also.  Stream^ 


"A  'river'  la  a  running  stream  of  water, 
pent  in  on  either  side  by  banks,  shores,  or 
walls.  ♦  ♦  *  A  fresh  water  river,  like  a 
tidal  river,  is  composed  of  the  alveus,  or  bed, 
and  the  water;  -  but  it  has  banks,  instead  of 
shores.  The  banks  are  the  elevations  of  land 
which  oonflne  the  waters  in  their  natural 
channel,  when  they  rise  the  highest  and  do 
not  overflow  the  banks;  and  in  that  condition 
of  the  water  the  banks  and  the  soil  which  is 
permanently  submerged  form  the  bed  of  the 
river."  State  v.  Faudre^  46  S.  E.  269,  270, 
54  W.  Va.  122,  63  L.  R.  A.  877,  102  Am.  St. 
Rep.  927,  1  Ann.  Cas.  104  (quoting  Gould, 
Waters). 

A  "river"  consists  of  water,  a  bed,  and 
banks.  Dodge  County  v.  Saunders  County, 
97  N.  W.  617,  619,  70  Neb.  442  (quoting  def- 
inition in  Howard  v.  Ingersoll,  54  U.  S.  [13 
How.]  392,  14  L.  Ed.  189). 

The  term  "river"  includes  the  bed  of  the 
stream  up  to  its  state  of  ordinary  high  water. 
Elinor's  Heirs  v.  City  of  New  Orleans,  38 
South.  999,  1003,  115  La.  301. 

Am  tkFcad  of  river 

Generally,  designation  of  a  "river"  as  a 
boundary  of  a  state  means  its  middle.  In  the 
absence  of  further  description.  De  'Loney  v. 
State,  115  S.  W.  138,  140,  88  Ark.  311. 


See  Highest  Above  Bed  of  River. 

The  shores  of  a  naviga1||e  river  are  the 
lands  between  high  and  low  .water  mark8» 
and  the  "bed  of  the  river"  includes  the  shores. 
State  V.  Gerbing.  47  South.  353,  366,  66  Fla. 
603,  22  L.  R.  A.  (N.  S.)  337. 

The  **bed  of  the  river"  is  that  part  be- 
tween the  banks  worn  by  the  regular  flow 
of  the  water,  and  the  expression  "six  feet 
in  highest  above  the  bed  of  the  river,"  In  a 
grant  of  a  right  to  flow  land  by  a  dam  of 
that  height,  means  six  feet  above  the  highest 
point  of  the  river  bed.  Haigh  v.  Lenfesty, 
87  N.  E.  962,  964,  239  111.  227. 

"The  bed  of  the  river"  is  that  portion 
of  its  soil  which  is  alternately  covered  and 
left  bare  as  there  may  be  an  Increase  or  dim- 
inution in  the  supply  of  water,  and  which  is 
adequate  to  contain  it  at  its  average  and 
mean  stage  during  the  entire  year  without 
reference  to  the  extraordinary  freshets  of  the 
winter  or  spring  or  the  extreme  droughts  of 
the  summer  or  autumn."  City  of  Peoria  v. 
Central  Nat  Bank,  79  N.  E.  296,  299,  224  Ul. 
43,  12  L.  R.  A.  (N.  S.)  687  (quoting  and  adopt- 
ing definition  in  Alabama  v.  Georgia,  64  U. 
S.  [23  How.]  505,  515,  16  L.  Ed.  556). 

The  margin  of  the  bed  of  a  river  which 
lies  between  high  and  low  water  mark  is  call- 
ed the  "beach"  or  "shore,"  which  is  actually  a 
part  of  the  bed  of  the  river,  and,  when  the 
river  is  at  its  full  flow,  whether  caused  by 
the  tide  or,  by  the  natural  increase  of  waters 
*  by  rains,  floods,  and  the  like,  filling  its  natu- 
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ral  bed  to  its  highest  reach  ot  flow,  it  macks 
its  high-water,  while  its  lessened  range  of 
flow  by  summer  ^heats  shows  its  low»water, 
mark.  Sun  Dial  Ranch  v.  May  Land  Co., 
119  Pac.  758,  762,  61  Or.  205. 

"A  'river*  is  a  running  stream  of  water, 
pent  in  on  either  side  by  banks,  shores  or 
walls."  "A  fresh  water  river,  like  a  tidal 
river,  is  composed  of  the  alveus,  or  bed,  and 
the  water;  but  It  has  banks,  instead  of  shores. 
The  banks  are  the  elevations  of  land  which 
confine  the  waters  in  their  natural  channel, 
when  they  rise  the  highest  and  do  not  over- 
flow the  banks*  and  in  that  condition  of  the 
water  the  banks  and  the  soil  which  is  per- 
manently submerged,  form  the  bed  of  the 
river."  State  v.  Faudre,  46  S.  £.  268,  270,  54 
W.  Va.  122.  63  L.  R.  A.  877,  102  Am.  St. 
Rep.  927, 1  Ann.  Cas.  104  (quoting  Gould  on 
Waters). 

ROAD 

See  Common  Road ;  Country  Road ;  Es- 
tablished Road  or  Way;  First  Class 
Road;  Hard  Road;  Law  of  the  Road; 
Legal  County  Road;  Military  Road; 
Necessary  Road;  New  Road;  Post 
Roads  and  Routes;  Private  Road; 
Public  Road;  State  Road;  Summer 
Road;  Three-Notched  Road;  Toll 
Road;  Town  Road;  Township  Road; 
Traveled  Public  Road. 

Cost  of  road,  see  Cost. 

Expenses  of  road,  see  Expenses. 

Other  roads,  see  Other. 

Said  road,  see  Said. 

See,  also.  Avenue;    Highway.      > 

"Roads  %ind  highways"  are  words  em- 
bracing all  kinds  of  public  ways,  such  as 
county  and  township  roads,  streets,  alleys, 
township  and  plank  roads,  tnrnpike  or  gravel 
roads,  tramways,  ferries,  canals,  navigable 
rivers,  and  also  railroads.  Strange  v.  Board 
of  Corners  of  Grant  County,  91  N.  E.  242,  247, 
173  Lad.  640. 

The  word  "road"  in  its  popular  sense  in- 
cludes overland  ways  of  every  character,  but 
has  no  fixed  meaning  In  Uie  law ;  the  scope  to 
be  given  it  depending  on  the  context  in  which 
it  appears.  Griftin  v.  Sandbom,  66  S.  E.  71, 
127  Ga.  17  (citing  Southern  Ry.  Co.  v.  Combs, 
53  S.  E.  608, 124  Ga.  1006). 

A  "road"  intended  for  use  in  connection 
with  a  limekiln,  and  used  mostly  by  those 
having  business  there,  is,  nevertheless,  a 
road  within  Civ.  Code,  f  486,  requiring  sig- 
nals where  a  railroad  crosses  any  street, 
road,  or  highway.  Vance  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  98  Pac.  41,  42,  9  Cal.  Ai>p.  20. 

The  statute  providing  that  telegraph 
wires  shall  be  placed  at  a  height  of  25  feet 
above  road  crossings  used  the  word  *'road"  in 
its  generic  sense  and  did  not  limit  it  to  public 
iiighwaya.    Weaver  v.  Dawson  County  Mut. 


Tel  Co.»  118  N.  W.  650,  651,  82  Neb.  606,  22 
L.  R.  A.  (N.  S.)  U89. 

Under  Rev.  St  1887,  f  861,  as  amended 
by  Sess.  Laws  1808,  p.  12,  defining  roads  to  be 
roads  laid  out  and  recorded  by  order  of  the 
county  commissioners  and  roads  used  for  five 
years,  provided  the  latter  shall  have  been 
worked  and  kept  up  at  public  expense  or  lo- 
cated and  recorded  by  order  of  the  county 
commissioners,  roads  used  for  five  years  that 
have  been  worked  and  kept  up  at  public  ex- 
pense are  public  roads,  whether  recorded  or 
not  Meservey  v.  Gulliford,  93  Pac.  780,  782, 
14  Idaho,  133. 

The  terms  "public  highway"  and  "public 
road"  are  not  synonymous,  (a)  The  word 
'iroad"  refers  to  the  piece  or  strip  of  land 
taken.  "Way,"  in  legal  parlance,  merely  de- 
notes an  easement,  and  that  the  land  has 
been  subjected  to  servitude.  0^)  "Highway" 
is  also  a  generic  term,  which  includes  other 
uses  besides  the  right  of  ordinary  locomotion 
over  land  which  has  been  subjected  to  public 
use.  Johnson  v.  State,  58  S.  E.  265,  267,  1 
Ga.  App.  195. 

The  words  "roads,  streets,  and  alleys," 
as  used  in  Carter's  Ann.  Civ.  Code  Alaska,  c. 
22,  §  204,  subd.  3,  which  confers  the  right  of 
eminent  domain  for  improving  streams,  and 
for  "roads,  streets,  and  alleys,"  and  all  other 
public  uses  which  may  be  authorised  by  Con- 
gress, or  any  other  legislative  authority  of 
the  district,  are  used  Independently  as  within 
the  pablic  uses  defined  by  the  statute,  and 
relate  to  properties  clearly  made  the  subjects 
of  condemnation  without  further  legislation 
of  Congress;  the  words  "which  may  be  au- 
thorized by  Congress  or  other  legislative  au* 
thority  of  the  district"  qualifying  only  the 
words  "and  all  other  public  uses"  and  not  re- 
lating to  "roads,  streets  and  alle^-i^'  or  to 
enumerated  public  uses,  so  that  a  city  had 
power  to  condemn  possessory  rights  in  tide 
lands  for  the  widening  of  a  street  Ashby  v. 
City  of  Juneau,  174  Fed.  737,  738,  98  O.  C. 
A.  476. 

Bridle  road 

Va.  Code  1904,  p.  2061,  |  3878,  relatlnsfto 
offenses  concerning  highways,  etc.,  provides: 
"In  this  chapter  the  word  'road'  shall  be  con- 
stmed  to  mean  any  turnpike,  state  road,  or 
county  road."  Section  944a  (2),  p.  440,  Va. 
Code  19(H,  authorizing  the  board  of  supervis- 
ors of  any  county  to  appoint  viewers  to  ex- 
amine and  report  on  the  expediency  of  estab- 
lishing  any  new  road,  etc.,  provides  that 
every  road  shall  be  30  feet  wide  and  that  the 
grade  of  no  road  hereafter  located  shall  ex- 
ceed four  degrees  at  any  one  point,  unless  the 
said  board  order  a  different  width  or  grade. 
Held,  that  the  authority  conferred  by  the  lat- 
ter section  to  order  a  different  width  in  es- 
tablishing new  roads  is  for  the  purpose  of 
enabling  the  tribunal  charged  with  that  duty 
to  meet  the  exigeucies  of  .exceptional  cases, 
and  must  be  exefclsed  subject  to  the  implied 
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limitation  that  tbe  character  of  the  way  as  a 
''road"  shall  be  maintained,  Und  hence  the 
county  court  had  no  jurisdiction  to  establish 
a  bridle  way  **for  horseback  travel"  Terry 
7.  HcGlung,  52  S.  B.  355,  856, 104  Ya.  599. 

Highway  •ynonyiiioiKB 

Many  courts  have  treated  the  terms 
"roads"  and  "highways"  and  related  descrip- 
tive words  as  synonymous  in  Interpreting 
statutes.  Board  of  Revenue  of  Jefferson  Coun- 
ty V.  State  ex  rel.  City  of  Birmingham,  54 
South.  757,  759,  172  Ala.  138  (citing  7  Words 
and  Phrases,  pp.  6250-6254,  6684  et  seq.) ; 
State  ex  rel.  City  of  Tuscaloosa  v.  Court  of 
County  Com'rs  of  Tuscaloosa  County,  54 
South.  763,  173  Ala.  724;  City  of  Newton  v. 
Board  of  Sup'rs  at  Jasper  County,  112  N.  W. 
167,  168,  135  Iowa,  27,  124  Am.  St  Rep.  256. 

The  term  "road"  la  frequently  used  as 
synonymous  with  highway,  but  it  does  not 
appear  to  have  any  fixed  legal  meaning. 
Southern  Ry.  Co.  v.  Combs,  53  S.  E*.  508, 
124  Ga.  1004. 

The  term  "public  highway,"  as  used  In 
Acts  1905,  p.  114,  forbidding  appearance  on 
the  public  highway  In  an  intoxicated  condi- 
tion, is  not  synonymous  with  "public  road." 
Johnson  v.  State,  58  S.  B.  265,  267,  1  Ga. 
App.  195. 

Am  tmpvoTed  portion 

The  word  "road"  in  Act  Nov.  22,  1905 
(Laws  1905,  p.  414)  {  7,  providing  that  where 
any  "road"  has  been  constructed  under  the 
act  providing  for  the  Improvement  of  roads 
at  the  expense  of  the  property  benefited 
thereby,  and  another  "road"  shall  be  there- 
after constructed  within  four  miles  thereof, 
the  amount  to  be  assessed  against  all  lands 
Included  within  the  overlapping  two-mile 
lines  of  each  road  shall  be  equitably  deter- 
mined by  the  county  court,  on  the  report  of 
the  viewers  and  appraisers,  means  the  por- 
tion Improved,  and  the  improvement  of  any 
other  portion  of  the  same  road  is  another 
road,  and  lands  within  the  overlap  are  pro- 
tected from  unequal  burdens.  St.  Benedict's 
Abbey  v.  Marion  County,  93  Paa  231,  234,  50 
Or.  411. 


B.  ft  C.  Comp.  I  5668,  as  amended  by 
Laws  1907,  p.  294,  provides  that,  when  two 
or  more  mines  are  claimed  by  the  same  per- 
son or  persons  and  worked  through  a  common 
shaft  or  tunnel  or  at  one  mill,  or  other  reduc^ 
tion  works,  then  all  the  mines,  and  all  roads, 
tramways,  trails,  flumes,  ditches,  or  pipe 
lines,  buildings,  structures,  or  superstruc- 
tures used  or  owned  in  connection  therewith, 
shall  be  deemed  one  mine.  Held,  that  the 
words  "roads,  tramways,  trails,  flumes,  dltdi- 
es  or  pipe  lines,"  include  such  appurtenances 
when  not  situated  upon  the  mine,  and  that 
the  term  "upon  any  millslte  or  mill  used, 
owned,  or  operated  in  connection  with  such 
mine,"  in  such  section,  prior  to  its  amend- 


ment, had  reference  to  the  millslte  or  mill 
not  situated  on  the  mine;  the  section  as 
amended  necessarily  including  the  millslte  or 
mills  connected  with  the  mine,  without  being 
specifically  mentioned,  so  that  a  miner's  lien 
notice  need  not  state  nor  the  proofs  show 
that  the  labor  for  which  the  lien  is  claimed 
has  been  done  on  the  mill  or  building  on  the 
mine  to  subject  them  to  the  lien.  Washburn 
V.  Inter-Mountain  Mining  Co.,  109  Paa  382, 
385,  56  Or.  578,  Ann.  Oajs.  1912C,  357. 

Prlvaio  eroMins 

Code,  {  2072,  provides  that  a  locomotive 
whistle  shall  be  sounded  at  least  60  rods  be- 
fore any  road  crossing  is  reached ;  and  Code, 
i  48,  cL  5,  provides  that  the  term  "road" 
means  any  public  highway,  unless  otherwise 
specified.  Held,  that  section  2072  was  limit- 
ed to  public  highways,  and  did  not  require 
signals  at  private  crossings.  Nichols  v.  Chi- 
cago, M.  ft  St  P.  Ry.  Co.,  100  N.  W.  1116, 
1116,  125  Iowa,  236. 

■  A«  puUie  plaoo 

See  Public  Place. 

Bailvoad 

Gen.  St  1865,  c.  69,  (  17,  authorizing 
bridge  corporations  to  exercise  the  right  of 
eminent  domain,  was  amended  by  Laws  1871- 
72,  p.  15,  by  Inserting  after  the  words  "nec- 
essary to  appropriate  any  lands  of  private 
persons  or  corporations,"  In  the  former  act, 
the  words  "for  approaches,  road,  foot,  or 
wagon  ways  of  said  bridge  company."  Held, 
that  the  word  "road,"  in  such  amendment, 
when  applied  to  a  structure  designed  for  the 
passage  of  railroad  trains,  should  be  constru- 
ed to  "-mean  "railroad,"  and  authorized  a 
railroad  bridge  company  to  0|indemn  land 
for  its  approaches  and  necessary  tracks  to  its 
bridge.  Southern  Illinois  ft  M.  Bridge  Co. 
V.  Stone,  73  S.  W.  453,  458,.  174  Mo.  1,  63  U 
B.  A.  301. 


Streets  amd  alley ■ 

Th«  term  "street"  or  •'avenue"  commonly 
applies  to  a  public  highway  in  a  village, 
town,  or  dty,  and  the  term  "road"  to  subur- 
ban highways ;  but  there  may  be  roads  in  a 
city  or  town  and  streets  or  avenues  in  the 
country.  Ballinger's  Ann.  Codes  ft  St  f 
3803  (Pierce's  Code,  |  7854),  providing  that 
any  '^county  .road"  or  part  thereof,  which 
remains  unopened  for  public  use  for  a  space 
of  five  years  after  the  order  is  made  or  au- 
thority granted  for  opening  the  same,  shall 
be  vacated  and  the  authority  for  building  it 
barred  by  the  lapse  of  time,  is  applicable  to 
streets  dedicated  through  platted  land  outside 
the  limits  of  any  incorporated  city  or  town. 
Murphy  v.  King  County,  38  Pac.  1115,  1116, 
45  Wash.  587. 

Code,  I  422,  subd.  16,  empowers  the 
board  of  supervisors  to  discontinue  any  state 
or  territorial  highway,  and  subdivision  17 
empowers  them  to  establish  or  cDscontlnue 
any  county  highway  through  or  within  the 
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county.  Section  751  empowent  cities  and 
towns  to  establish  or  vacate  streets  and  al- 
leys. Sectl<m  48,  snbd.  5,  provides  that  the 
words  "highway"  and  "road"  include  public 
hridgea,  and  may  be  held  equivalent  to  the 
words  "county  road,"  "county  way  "  "oonunon 
road,"  and  "state  road*"  Section  1507  pro- 
vides that  all  public  streets  of  villages  are  a 
part  of  the  road.  Held  that,  where  a  plat 
wajs  made  of  land  dividing  It  into  lots,  streets, 
and  all^s  prior  to  the  incorpqratlon  of  a 
town  embracing  the  land  pitted,  the  streets 
and  alleys  became  county  roads  subject  to 
the  Jurisdiction  of  the  board  of  su^rvlsors, 
and  though  after  the  Incorporation  of  the 
town  the  control  may  have  passed  to  the 
city  council*  yet  the  incorporation  of  the 
town  having  been  vacated,  the  control  of  the 
streets  and  alleys  reverted  to  the  board  of 
supervisors.  Chrisman  v.  Brandes,  112  N. 
W.  833,  835, 137  Iowa,  433 ;  Gilbert  v.  Brand- 
es, 112  N.  W.  833,  137  Iowa,  433. 

Under  Laws  1887,  p.  587,  a  72,  r^atlng  to 
bridges  on  public  roads  over  streams,  the 
word  "roads"  should  be  taken  in  the  sense  In 
which  It  is  commonly  used  and  understood, 
namely,  as  including  only  rural  highways, 
and  not  that  portion  of  a  highway  lying  with- 
in the  limits  of  a  city  or  village.  Central 
aty  V.  Marquis,  106  N.  W.  221,  223,  75  Neb. 
233. 

A  statute  giving  a  telegraph  company  the 
right  to  erect  and  maintain  its  poles  and 
wires  along  public  "roads  and  highways"  in- 
cluded by  the  quoted  phrase  the  streets  and 
alleys  of  cities.  Duluth  Terminal  By.  Co.  v. 
City  of  Duluth,  130  N.  W.  18,  21,  113  Minn. 
450. 

In  view  of  the  use  of  the  word  "road" 
throughout  the  Code  of  1807,  where  the  word 
"highway"  previously  appeared  in  the  stat-. 
ttte,  and  of  Code,  ^  48,  par.  6,  providing  that 
tbe  words  "highway"  and  "road"  may  be  held 
equivalent  to  "county  highway,"  "county 
road,"  "common  road,"  "state  road,"  the  word 
'*roads,"  as  used  in  Code  section  2158,  author- 
izing the  construction  of  telephone  lines 
along  the  public  roads  of  the  state  and  the 
erection  of  the  necessary  fixtures  therefor,  is 
equivalent  to  the  word  "highways,"  as  used 
in  a  similar  provision  of  Code  1873,  |  1324, 
as  amended  by  Acts  10th  Gen.  Assem.  c  104, 
and  includes  the  streets  and  alleys  of  a  dty 
or  town.  Bast  Beyer  Telephone  Co.  v.  In- 
corporated Town  of  Vail  (Iowa)  120  N.  W. 
208,200. 

BOAD  ANB  BRIDGE  TAX 

See,  also,  Road  Tax. 

'•Road  and  bridge  taxes,"  within  Hurd's 
Rev.  St  1011«  e.  120,  |  843b,  providing  that, 
If  tbe  aggr^ate  of  taxes  certified  to  be  ex- 
tended against  any  property  in  any  taxing 
district  or  municipality  exceed  3  per  cent,  of 
the  assessed  valuation  thereof,  >  the  county 


derk  shall  reduce  the  rate  per.  oeift.  of  tax 
levy  of  such  taxing  district  pr  municipality 
in  a  certain  way  (not  considering  certain  tax- 
es, includius  "road  and  bridge  taxes,"  In  de- 
termining whether  there  is  an  excess  of  tax- 
es, or  In  making  the  reduction),  refer  only  to 
such  taxes  as  are  authorized  by  the  statute 
to  be  levied  under  the  express  designation-  of 
"road  and  bridge  taxes,"  and  do  not  include 
an  Item  of  a  county  appropriation  for  road 
and  bridge  purposes  included  in  a  "county 
tax,"  or  an  Item  of  a  city's  appropriation  for 
streets,  alleys,  and  sidewalks  Included  In  the 
"city  tax";  all  items  of  appropriation  by  a 
city  or  county,  with  certain  exceptions  not 
including  said  items,  being,  under  the  last 
proviso  of  the  paragraph,  affected  proportion- 
ately, in  the  absence  of  election  to  the  con- 
trary. People  V.  Illinois  Cent  R.  C6.f  100 
N.  B.  212,  213,  214.  266  IlL  332. 

BOAD  0BO88IirO 

All  road  crossings,  see  AIL 
Any  road  crossing,  see  Any. 

BOAD  DZ8TBZ0T 

As  corporation,  see  Corporation. 

A  "road  district"  Is  not  a  quasi  corpora- 
tion. Custer  County  Bank  v.  Custer  County, 
100  N.  W.  424,  426,  18  8.  D.  274. 

BOAD  BNQIKE 

See  Traction  or  Road  Engine. 

Engines  which  regularly  ran  between 
different  points  on  a  railroad  line  are  known 
a§  ''road  engines,"  In  contradlsttnctloin  to 
'^ard  engines,"  which  perform  services  only 
in  the  yards.  Central  of  Ga.  Ry.  Co.  v. 
Goodson,  45  8.  E.  680,  681, 118  Ga.  833. 

BOAD  OVEB8EEB 

As  state  ofllcer,  see  State  Oflloer« 

■ 

BOAD  PBEOmOT 

Since  the  term  "road  prednct"  as  em- 
ployed In  Code  1806,  form  75,  giving  a  form 
charging  an  overseer  of  a  road  precinct  with 
failure  to  perform  his  duties,  and  In  Code 
1806,  f  §  2454,  2461,  2462,  2470,  relating  to  the 
apportionment  of  road  precincts,  the  appoint- 
ment of  overseers,  and  their  duties,  etc.,  des- 
ignates any  road  apportioned  to  an  overseer, 
so  that  a  road  overseer  of  a  particular  road 
is  properly  called  overseer  of  a  '*Toad  pre- 
cinct," an  indictment  in  the  Code  form,  alleg- 
ing that  defendant  an  overseer  of  a  road 
precinct  failed  to  discharge  his  duties,  is  suf- 
ficient under  the  express  provisions  of  sec- 
tions 4023,  5305,  and  Is  technically  accurate 
in  designating  the  ofilcer  as  an  overseer  of  a 
road  precinct  Ward  v.  State  (Ala.)  30 
South.  023,  024. 

BOAD  8UPEBVISOB 

As  county  officer,  see  County  Offloer. 


BOAI>  TAX 
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BOAD  TAX 

AssesBment  of  road  labor,  see  Tax— Tax- 
ation. 
See,  alBo,  Road  and  Bridge  Tax. 

The  hard  or  rock  road  taxes  authorized 
by  the  statute,  providing  that  such  taxes  may 
not  be  levied  without  a  vote  of  the  people, 
on  petition,  declaring  that  the  taxes  shall  be 
extended  in  a  separate  column  on  the  tax 
books,  requiring  the  treasurer  to  give  a  sepa- 
rate bond  to  account  for  such  taxes  before 
the  same  can  be  paid  over  to  him,  and  direct- 
ing that  the  taxes  shall  only  be  applied  to 
the  construction  of  the  roads  designated  by 
the  vote,  are  "road  taxes,"  within  the  amend- 
ed revenue  ,law  of  1909  (Laws  1909,  p.  323,  § 
2),  reciulring  the  county  clerk  to  reduce  the 
rate  per  cent  of  a  tax  levy,  exclusive  ol| 
state,  village,  levee,  school  building,  high 
school  building,  and  road  and  bridge  taxes, 
so  that  hard  or  rock  road  taxes  are  properly 
excluded  in  determining  the  correctness  of  a 
county  clerk's  reduction  of  the  taxes  of  a 
town.  People  v.  Cairo,  V.  &  C.  Ry.  Co.,  93 
N.  E.  405,  406,  247  111.  360. 

BOADBEB 

As  real  estate,  see  Real  Estate. 

The  roadbed  of  ^  railroad  is  **the  bed  or 
foundation  on  which  the  superstructure  of  a 
railroad  rests."  Attorney  General  ex  rel. 
Brotherton  v.  Common  Council  of  City  of  De- 
troit, 111  N.  W.  860-878,  148  Mich.  71  (citing 
Webst  Diet) ;  tn  re  New  York  Bay  R.  Co., 
67  Atl.  1049,  1051,  75  N.  J.  Law,  389  (quot- 
ing and  adopting  definition  in  Re  United  New 
Jersey  R.  &  Canal  Co.,  67  Atl,  1075.  75  N.'j. 
Law,  385. 

The  term  "roadbed,"  as  used  in  Const,  art. 
13,  §  10,  relating  to  the  taxation  of  railroad 
companies,  includes  only  the  bed  or  founda- 
tion on  *which  the  superstructure  of  the  rail- 
road rests.  San  Francisco  &  S.  J.  V.  Ry.  Co. 
V.  City  of  Stockton.  84  Pac.  771,  774,  149  Cal. 
83.  . 

A.  petition  In  an  action  against  a  carrier 
which  alleges  negligence  of  servants  in 
charge  of  the  "railroad,  train,  and  roadbed" 
alleges  that  the  track  was  defective,  though 
the  word  "roadbed"  does  not  include  track 
and  ties,  since  the  word  "railroad"  is  broad 
enough  to  include  the  roadbed  and  the  sui)er- 
structure  including  cross-ties,  rails,  and  fast- 
enings. Skiles  V.  St  Louis,  I.  M.  &  S.  Ry. 
Co..  108  S.  W.  10S2,  1084,  130  Mo.  App.  162. 

As  entire  road 

An  accident  insurance  policy,  which  ex- 
cluded liability  for  injuries  received  "while 
walking  or  being  upon  any  bridge  or  roadbed 
of  any  railway,"  must  have  intended  to  ex- 
cept, from  the  risks  insured  against,  that  of 
being  struck  by  moving  cars  or  engines,  so 
that  any  part  of  the  right  of  way  which  may 
be  swept  by  the  moving  rolling-stock  is  con- 
templated>  and  no  recovery. could  be  had  for 


an  insured  struck  while  walking  outside  the 
ends  of  the  ties.  Osgood  y.  United  States 
Health  &  Aocident  Ins.  Co.,  84  AtL  50.  51«  76 
N.  H.  475.  Ann.  Cas.  1913C,  425. 

Double  railroad  tracks  10  feet  apart 
were  used  for  the  running  of  trains  in  oppo- 
site directions,  and  when  trains  passed  each 
other  the  space  between  them  was  4  f^t  A 
person  walking  between  the  tracks  got  out  of 
the  way  of  an  approaching  train,  and  was 
struck  by  an  engine  running  on  the  other 
track.  Held,  that  the  injuries  were  received 
while  he  was  on  the  "roadbed"  of  a  railroad 
within  an  accident  policy  limiting  the  lia- 
bility of  the  insurer  for  injuries  received 
while  the  insured  was  on  the  roadbed  of  a 
railroad.  McClure  v.  Great  Western  Ace. 
Ass'n,  110  N.  W.  466,  133  Iowa,  224,  8  L.  R. 
A.  (N.  S,)  970,  119  Am.  St.  Rep.  598,  12  Ann. 
Cas.  41. 

Ifand  used  for  sidlass 

In  a  statute  relating  to  taxation,  provid- 
ing that  the  roadbed,  rolling  stock,  franchis- 
es, choses  In  action,  and  personal  property  of 
a  railroad  having  no  actual  situs  shall  be 
known  as  its  distributable  property,  and  shall 
be  valued  separately  from  other  property,  the 
term  "roadbed"  includes  all  side  tracks,  and 
switch  tracks,  wherever  situated,  and  with 
the  rolling  stock,  franchises,  etc.,  must  be 
assessed  separately  as  distributable  property. 
NashvUle,  C.  &  St  L.  R.  Co.  v.  Patterson, 
122  S.  W.  467.  474,  122  Tenn.  1. 

As  way  for  traTol 

Where  an  owner  of  an  automobile,  on 
meeting  a  team,  was  compelled  to  steer  into 
the  grass  below  the  level  of  the  roadbed,  and 
while  endeavoring  to  return  the  machine 
was  overturned,  the  accident  was  not  suffer- 
ed in  the  "roadbed,"  within  a  policy  exclud- 
ing insurer  from  liability  for  damages  caus- 
ed by  striking  any  portion  of  the  roadbed; 
the  word  "roadbed,"  in  common  roada,  mean- 
ing the  whole  material  laid  in  place  and 
ready  for  travel,  or  the  material  part  of  the 
road.  Hardenburgh  v.  Employers'  Liability 
Assur.  Corp.,  138  N.  Y.  Supp.  662,  663,  78 
Misc.  Rep.  105. 

ROABBED  AND  TRACK 

The  term  * 'roadbed  and  track."  as  used 
in  a  statute  establishing  a  drainage  and  levy 
district  in  portions  of  certain  counties  lying 
east  of  a  certain  railway,  including  the,track 
and  roadbed  of  said  railway,  includes  the 
right  of  way.  St.  Louis  Southwestern  Ry. 
Co.  V.  Graynon,  78  S.  W.  777,  778,  72  Ark.  119. 

ROADWAY 

See. Central  Line  of  Roadway;    Modem 
Asphalt  Roadway. 

The  term  "roadway,"  as  used  in  Const, 
art.  13,  §  16,  relaUng  to  the  taxation  of 
raUroada.  Includes  simply  the  continnoBS 
strip  of  land  within  which  the  railroad  Sa  con- 
structed.   It.  is  synonymoua  with  "right  of 
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way**  and  iacludes  whatever  space  of  ground 
the  company  is  allowed  by  law  in  which  to 
construct  its  roadbed  and  lay  its  track.  The 
term  "roadway"  in  this  provision  means  the 
continuous  strip  of  land  upon  which  the  rail- 
road is  constructed,  and  Civ.  Code»  {  46&, 
subd.  4,  authorizing  railroad  corporations  to 
lay  out  their  roads  not  exceeding  nine  rods 
wide  and  to  construct  and  maintain  the 
same  with  such  appendages  and  adjuncts  as 
may  be  necessary,  does  not  broaden  the  mean- 
ing of  the  term.  San  Francisco  &  S.  J.  V. 
Ry.  Ck).  V.  City  of  Stockton,  84  Pac.  771, 
774,  149  Cal.  83. 

Railroad  property  within  a  city,  con- 
sisting of  parcels  contiguous  to  the  30-foot 
continuous  right  of  way  and  within  a  part  of 
the  9-rod  right  of  way  permitted  to  railroads 
by  Civ.  Code,  §  465,  subd.  4,  aiid  used  for 
freight  and  passenger  depots,  for  local  busi- 
ness, and  for  spur  tracks  necessary  for  the 
depots,  and  for  a  tnit  packing  house  with  a 
spur  track  for  convenient  use,  and  for  a  park 
and  for  tracks  uped  for  the  storage  of  to<rfs, 
is  not  a  part  of  the  right  of  way  within 
Const,  art.  13,  f  10,  providing  that  the  fran- 
chise roadway,  roadljetl,  and  rails  of  rail- 
roads operated  in  more  than  one  county  shall 
be  assessed  by  the  State  Board  of  Equaliza- 
tion, and  is  properly  assessed  by  the  city 
assessor ;  the  word  "roadway"  being  synony- 
mous with  the  phrase  "right  of  way,"  ^hich 
includes  the  continuous  strip  of  land  permit- 
ted by  law  on  which  to  construct  the  road- 
bed and  lay  the  tracks.  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Los  Angeles  County,  IH  Pac. 
250,  251,  158  Cal.  437. 

The  phrase  "railroad  track"  is  quite  com- 
monly used  to  denote  the  right  of  way  of  a 
railroad,  and  often  means  the  same  as  "road- 
way" as  used  in  P.  S.  4.327,  relating  to  ad- 
verse possession  of  lands  of  a  railroad  com- 
pany within  its  roadway.  Bacon  v.  Boston 
&  M.  R.  Co.,  76  Atl.  128.  132,  83  Vt  421. 

The  term  "roadway,"  within  V.  S.  3745 
(P.  8.  4327),  providing  that  no  person  shall  ac- 
quire title  to  lands  belonging  to  a  railroad 
corporation,  where  such  lands  lie  within  the 
limits  of  the  roadway  of  such  corporation,  in- 
cludes, such  lands  taken  by  the  corporation, 
c*ontiguous  to  the  center  of  its  road,  as  shown 
by  the  record  in  the  town  clerk's  olfice,  as 
the  corporation  could  lawfully  take  for  the 
purposes  of  its  roadway  by  condemnation 
proceedings.  Drouln  v.  Boston  &  M.  R.  Co., 
52  Atl.  057,  959,  74  Vt.  343. 

A  *'roadway,"  within  Const  f  179,  pro- 
viding for  taxation  of  the  francliises,  r4>ad- 
way,  etc.,  of  all  railroads,  includes  not  only 
the  strip  of  ground  on  which  the  main  line 
is  constructed,  but  all  grounds  necessary  for 
the  construction  of  side  tracks,  turn-outs, 
oonnectiug  tracks,  station  houses,  freight- 
houseSi  &n^  other  accommodations  reason- 
ably necessary  to  accomplish  the  object  of 
their  incorporatioik.    Minneapolis,  St.  P.  & 


S.  S.  M.  Ry.  Co,  v.  Oppegard,  118  N.  W.  830, 
831,  18  N.  D.  L 

An  ordinance  was  entitled  *'An  onUnanoe 
concerning  the  use  of  streets  and  alleys  and 
the  space  under  cddeWaUcs  by  j^rivate  per- 
sons." SectftcHF  1  prohibited  8«ch  use  with- 
out a  permit,  to  be  issued  only  as  therein 
provided,  and  not  transferable  without  the 
written  consent  of  the  commissioner  of  pub- 
lic works.  Section  2  declared  that  no  permit 
should  be  issued  for  the  use  of  any  space 
under  the  surface  of  "the  roadway  ot'ttnj 
street  or  other  public  ground."  Held,  that 
liihce  the  word  "roadway"  aa  used  in  such 
provision  was  not  the  space  between  two 
curbs,  sidewalks,  or  parkways,  but  was  prop- 
erly defined  as  the  portion  of  the  street  used 
for  horses  and  vehicles,  which  may  be  oo- 
extensive  with  the  limits  of  the  strec^t.  the 
prohibition  in  section  2  applied  to  alleys,  so 
that  the  commissioner  of  public  works  could 
not  issue  a  permit  for  the  use  of  space  under- 
neath the  roadway  of  a  public  alley.  J. 
Burton  Co.  v.  City  of  Chicago,  86  N.  B.  93, 
95,  236  111.  3a3,  15  Ann.  Cas.  965. 

r 

The  words  "roadway  of  any  street,"  in 
Laws  1901,  pp.  63,  64,  c.  49,  9  5859,  declar- 
ing that  when  the  council  shall  deem  it  nec- 
essary to  pave  or  otherwise  Improve  the 
roadway  of  any  street,  etc.,  Indicate  the  leg- 
islative Intention  to  discriminate  between 
that  part  of  the  street  used  as  a  highway  for 
general  travel  and  that  part  used  exclusively 
as  a  sidewalk  for  pedestrians.  Scss.  Acts 
1901,  c  49,  I  5868,  Rev.  St  1899  (Ann.  St 
1906,  p.  2962),  relating  to  street  improve- 
ments in  certain  cities,  provides  that  the 
resolution  declaiing  the  paving  and  macad- 
amizing necessary  shall  also  declare  that  the 
street,  etc.,  shall  be  brought  to  illie  establish- 
ed grade,  and  the  cost  thereof  included  in  the 
special  assessment  for  paying  for'«Adi  pia^r- 
ing  or  macadamizing,  and  section  5859' (page 
2964)  declares  that  when  the  council. shall 
deem  it  necessary  to  pave,  macadamifise,' gut- 
ter, curb,  grade,  or  "otherwise  improve" ,  the 
"roadway  of  any  street,"  etc,  or  any  part 
thereof  within  the  limits  of  the  city  for 
which  a  special  tax  is  to  be  levied',  the  cohn- 
cil  shall  by  resolution  declare  such  work  or 
improvement  necessary  and  shall  publish  the 
resolution,  etc.  Held,  that  such  sections  did 
not  require  a  resolution  of  neceesity  prior  to 
the  construction  ^f  sidewalks  along  a  portion 
of  a  street.  City  of  JopUn  v.  Freeman,  103 
S.  W.  130.  131,  125  Mo.  App.  717. 

ROAST 

ROA8TSB 

See  Ore  Roaster. 

ROASTING  OBB 

The  process  known  as  "roasting  ore"  is 
done  crudely  in  the  open  air  by  burning  wood 
and  ore  mingled  in  a  pile.  It  is  a  prelimi- 
nary step  to  smelting.    The  use  of  timber 
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taken  ttom  unsnryeyed  'mlkieral  land  in 
''roasting  ore*'  at  a  mine,  whether  "roasting: 
ore*'  be  considered  ..a  part  of  ''mining"  or 
"smelting,"  is  authorized  by  the  permission 
given  by  Act  June  3,  1878,  c  150,  I  1,  20 
Stat  88,  to  fell  and  remove  such  timber  for 
"building)  agricultural,  mining,  or  other  do- 
mestic purposes."  United  States  v.  United 
Verde  Copper  Go.,  25  Sup.  Ot  222,  223,  196 
U.  S.  207,  49  L.  Bd.  449. 

ROB 

In  the  statute  relating  to  assault  with 
Intent  to  rob,  and  an  indictment  following 
its  language,  the  term  "rob,"  is  used  in  its 
common-law  sense.  Tyson  ▼.  United  States, 
122  Pac  783,  7  OkL  Or.  433. 

In  eoal  mining 

The  word  "robbed,"  when  used  in  con- 
nection with  coal  mining,  means  to  weaken 
the  supporting  pillars  of  coal  so  that  the 
miners  may  save  extra  labor  in  cutting  air 
passages.  Lloyd  v.  Catlin  Coal  Co.,  71  N.  R 
335,  338,  210  111.  460. 

The  term  "robbed,"  as  used  in  coal  min- 
ing operations,  constitutes  removing  all 
stumps,  pillars,  and  walls  and  all.  the  coal 
remaining  in  place  in  entries,  cross-entries, 
rooms,  and  other  mining  openings  which  had 
previously  been  made  in  removing  the  coal 
therefrom.  Sagamore  Coal  Co.  v.  CUirk 
(Ky.)  109  S.  W.  349,  360. 

The  occupation  of  "robbing  a  mine"  is 
that  ci  taking  .out  the  pillars  of  ore  or  coal 
which  have  been  left  standing  to  support  the 
roof  while  the  mass  is  being  taken  out 
Cumberland  Coal  4k  Coke  Co.  v.  Gray,  152 
Fed.  939,  940,  82  a  O.  A.  87. 


A  mere  d^redator  is  not  a  "robber," 
within  a  bill  of  lading  exempting  a  carrier 
from  liabUity  for  injury  to  the  shipment 
caused  by  robbery.  LouisviUe  &  N.  R.  Co.  v. 
Dunlap,  41  South.  826,  148  Ala.  23. 


See  Assault  With  Intent  to  Rob. 
See,  also.  Force;    Force  and  Violence; 

From  the  Person;   Hold  Up;   Putting 

in  Fear. 

OoBuoion-law  defi&ition 

"'Robbery'  is  the  felonious  taking  of 
personal  property  from  the  possession  of 
another."  People  v.  Cleary,  81  Pac.  753,  754, 
1  Cal.  App.  50. 

At  common  law,  "robbery"  is  the  taking 
of  a  thing  of  value  from  the  person  or  pres- 
ence of  another  against  his  will,  by  force,  or 
by  putting  him  in  fear.  Steward  v.  People, 
79  N.  E,  636,  639,  224  111.  434  (citing  Burke 
V.  People,  35  N.  E.  376,  148  111.  70;  Hall  v. 
People,  49  N.  E,  495,  171  111.  540 ;  Schroeder 
V.  People,  63- N.  B.  678,  196  HL  211). 


"Robt)ery''  at  common  law,  as  defined  by 
text-writers.  Is  the  felonious  and  forcible  tak- 
ing from  the  person  of  another  goods  or 
money  to  any  value,  by  violence  or  putting  in 
fear.  State  v.  McAllister,  68  S.  B.  768,  760, 
65  W.  Va.  97,  131  Am.  St.  Rep.  955. 

"Robbery"  is  the  felonious  taking  or  car- 
rying away  of  the  personal  property  of  anoth- 
er, from  his  person  or  in  his  presence,  by 
violence  or  by  putting  him  in  fear.  Weidner 
V,  Standard  L.  &  Ace.  Ins.  Co.,  110  N.  W.  246, 
248,  130  Wis.  10. 

"Robbery"  is  the  felonious  taking  of  per- 
sonal property  in  the  possession  of  another 
from  his  person,  or  immediate  presence, 
and  against  his  will,  accomplished  by  means 
of  force,  or  fear.  Ramirez  v.  Territory,  80 
Pac.  391,  9  Ariz.  177. 

"Robbery"  is  deflned  by  the  statute  to 
be  the  felonious  and  forcible  taking  from 
the  person  of  another  any  article  of  value, 
by  violence  or  by  puttiiig  him  In  fear,  and 
the  statute  thereby  restates  the  offense  at 
common  law  defined  by  Blackstone  (^  Cooley, 
Bl.  Comm.  [4th  Ed.]  bk.  4,  p.  242)  to  be  the 
felonious  and  forcible  taking  from  the  per- 
son of  another  of  goods  or  money  to  any 
value,  by  violence  or  by  putting  him  in  fear. 
McGinnis  v.  State,  91  Pac  936,  937, 16  Wyo. 
72. 

Statutory  deflnltioii 

Pen.  Code,  {  224,  defines  "robbery"  in 
part  as  the  unlawful  taking  of  personal  prop- 
erty from  the  person  of  another  against  his 
will  by  means  of  force  or  violence.  People  v. 
Monroe,  101  N.  T.  Supp.  675,  676,  119  App. 
Div.  704. 

"Robbery,"  as  defined  by  Code,  {  4753, 
consists  in  stealing  and  taking  from  another, 
with  force  or  violence  or  by  putting  him  in 
fear,  property  which  is  the  subject  of  lar- 
ceny. State  V.  Atkins,  97  N.  W.  996,  122 
Iowa,  161. 

Code  1892,  |  1284,  provides  that  every 
person  who  shall  feloniously  take  the  person- 
al property  of  another  in  his  presence  or 
from  his  person  or  against  his  win  by  vio- 
lence to  his  person  or  by  putting  such  person 
in  fear  of  some  immediate  injury  to  hia  per- 
son, shall  be  guilty  of  "robbery."  Smith  v. 
State,  35  South.  178,  179.  82  Miss.  793. 

"Robbery"  is  defined  by  Pen.  Code,  |  819, 
to  be  the  "felonious  taking  of  personal  prop- 
erty in  the  possession  of  another  from 
his  person  or  immediate  presence  and  against 
his  will,  accomplished  by  means  of  force  or 
fear.  Ex  pafte  Smith,  78  Pac.  1085,  4  Ariz. 
95. 

As  defined  by  Pen.  Code,  {  211,  "robbery" 
Is  the  felonious  taking  of  personal  property 
in  the  possession  of  another  from  his  person 
or  Immediate  presence  and  against  his  will, 
accomplished  by  means  of  force  or  fear.  Peo- 
ple V.  Modina,  79  Pac.  842,  146  Cal.  142 ;  In 
re  Myrtle^  84  Pac.  335,  337,  2  GaL  App.  383 
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(auoang  Pen.  Code,  (  911) ;  State  t.  La  Chall, 
77  Pac.  3,  4,  28  Utah,  80.  (quoting  the  defini- 
tion in  People  v.  Chuey  Ylng  Git,  34  Pac. 
1080, 100  Cal.  437 ;  citing  Pen.  Code,  {  211). 

Rev.  St.  18»8,  §  4175,  defines  "robbery" 
as  the  felonious  taking  of  persooaal  property 
in  the.  possession  of  another  from  his  person 
or  immediate  presence,  and  against  his  will 
accomplished  by  force  or  fear.  An  indict- 
ment for  robbery  failing  to  charge  that  the 
property  taken  from  the  prosecutor  was  tak- 
en by  means  of  force  or  fear  is  insufficient. 
State  V.  Davis,  76  Pac.  705,  706,  28  Utah,  10. 

The  crime  of  **robbery"  which  is  made 
punishable  by  from  three  to  five  years  in  the 
penitentiary  is  defined  by  Or.  Code,  f  13,  in 
these  words:  "If  any  person  shall  forcibly, 
and  by  violence  or  by  putting  in  fear,  take 
from  the  person  of  another  any  money  or 
personal  property,  of  any  value  whatever, 
with  the  Intent  to  rob  or  steal."  Held,  that 
the  statute  contemplated  various  degrees  of 
guilt  in  the  crime,  calling  for  punishment 
varying  in  time,  and  gave  the  court  a  large 
discretion  in  fixing  the  punishment,  which 
was  to  be  exercised  according  to  the  aggra* 
vation  of  the  crime  committed,  and  it  was 
not  contemplated  that  the  extreme  penalty 
allowed  by  the  statute  should  be  imposed  for 
the  first  offense  when  any  mitigating  circum- 
stances were  shown.  Buckley  v.  State,  112 
N.  W.  283,  284,  79  Neb.  86. 

"Robbery"  is  called  in  the  books  a  pom- 
pound  larceny,  and  is  constituted  by  the  un- 
lawful and  felonious  taking  and  a8portati<Hi 
of  the  personal  property  of  another  by  vio- 
lence, or  by  putting  him  in  fear.  In  order 
to  constitute  the  offense,  it  is  necessary  that 
the  animus  furandi  or  felonious  Intent  should 
exist.  The  statutory  offense  prescribed,  in 
Ky.  St  19a3,  §  1256,  Imposing  a  fine  on  any 
person  unlawfully,  but  not  with  felonious  In- 
tention, carrying  away  property  not  his  own, 
is  not  a  degree  of  the  common-law  offense  of 
robbery,  and  an  accused  in  a  prosecution  for 
robbery  could  not  be  found  guilty  of  such 
statutory  offense,  if  the  proof  failed  to  show 
him  guilty  of  robbery  or  any  degree  thereof, 
such  as  larceny.  Triplett  v.  Commonwealth, 
91  S.  W.  281,  282,  122  Ky.  35, 

An  indictment  for  "robbery,"  under  Code 
1906,  f  1361,  which  provides  that  one  guilty 
of  the  felonious  taking  of  the  personal  prop- 
erty of  another,  "by  violence  to  his  person 
or  by  putting  such  person  in  fear  of  some  Im- 
mediate injury  to  his  person,  shall  be  guilty 
of  robbery,"  charged  that  defendant  feloni- 
ously put  in  bodily  fear  and  danger  of  his 
life  a  person  named  and  took  personal  prop- 
erty of  such  person,  is  fatally  defective  for 
omission  to  allege  immi^diate  danger  to  the 
person  alleged  to  have  been  robbed.  Webb 
V.  State,  65  South.  356,  99  Miss.  545. 

Pen.  Code.  {  228,  subd.  2,  provides  that 
an  unlawful  taking,  if  accomplished  by  force 
or  fear,  is  robbery  in  the  first  decree,  when 


committed  by  a  pecson  aided  by  an  accom- 
plice actually  present  Held,  that  an  indict- 
ment alleging  that  L.  and  R.,  at  a  specified 
date,  time,  and  place,  "each  •  *  *  being 
aided  by  an  accomplice  actually  present,"  did 
unlawfully,  etc.,  take  certain  personal  prop- 
erty of  K.,  against  his  will  and  by  force  and 
violence  done  to  him  by  the  said  L.  and  R. 
by  means  of  choking  or  otherwise  assaulting 
K.,  sufficiently  charged  "robbery"  by  the  as- 
sistance of  an  accomplice  actually  present, 
the  clause  quoted  being  treated  as  surplus- 
age; and  hence  the  court  did  not  err  in  per- 
mitting the  state  to  file  an  amendment  alleg- 
ing, aftei^  the  quoted  clause,  that  L.  was  aid- 
ed by  R.  as  an  accomplice,  and  that  R.  was 
aided  by  Lw  as  an  accomplice.  People  v. 
Roof,  122  N.  Y.  Supp.  677,  678,  138  App.  DiV; 
683. 

Pen.  Code,  {  950,  requires  an  information 
to  contain  "a  statement  of  the  acts  constitut- 
ing the  offense,  in  ordinary  and  concise  lan- 
guage, and  in  mich  maner  as  to  enable  a  per- 
son of  common  understanding  to  knov^  what 
is  intended";  and  section  952,  subd.  8,  pro« 
vides  that  "the  particular  circumstances  of 
the  offense  charged;  when  they  are  necessary 
to  constitute  a  complete  offense'*  must  be 
stated.  Section  211  defines  robbery  as  "the 
felonious  taking  of  personal  property  in  the 
possession  of  another,  from  his  person  or  im- 
mediate presenoe^  and  against  his  will,  ac- 
complished by  means  of  force  or  fear."  Sec- 
tion 240  defines  an  a9sa9lt  as  "an  unlawful 
attempt,  coupled  with  a  present  ability,  to 
commit  a  violent  injury  on  the  person  of 
another."  Held,  that  an  information  under 
section  220,  providing  that  "every  i)erson  who 
assaults  another  with  intent  to  commit  ♦  ♦  ♦ 
robbery  •  •  •  is  punishable,"  etc,  need 
not  allege  how  or  by  what  means  the  assault 
was  made,  nor  set  forth  the  means  used  to 
constitute  force  or  excite  fear,  nor  that  the 
prosecuting  witness  was  in  possession  of  per- 
sonal property*  and  that  an  information  was 
sufildent  which  charged  that  the  assault  was 
made  with  force  and  vlolenoe,  and  that  the  in- 
tent was  to  feloniously,  and  by  force,  violence^ 
and  intimldatioB,  steal,  take^  and  cany  away 
the  property  of  the  prosecuting  witness,  and 
against  his  wUl.*  People  v.  Holden,  109  Pac. 
495,  496,  13  CaL  App.  354. 

Foiroe  or  fear 

To  be  robbery,  the  one  robbed  must  be 
deprived  of  his  property  by  force  or  fear. 
Brown  v.  Commonwealth,  117  S.  W.  281,  283, 
135  Ky.  635,  135  Am.  St.  Rep.  471,  21  Ann. 
Cas.  672. 

To  constitute  robbery,  there  must  be  ac- 
tual violence,  or  such  a  demonstration  or 
threats  as  will  create  reasonable  apprehen- 
sion of  bodl^  injury  If  the  victim  resists. 
State  V.  Donohue  (N.  J.)  59  Atl.  12. 

"  'Robbery*  may  and.  often  is  accompliah- 
ed  by  the  concurrence  of  force  and  fear. 
When,  it  is  accomplished  b^'  .'9F^i  ^ear  is  the 
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usual  coDC(»iiltant  If  one  were  not  appre- 
hensive of  the  force,  he  would  not  have  the 
fear.  State  v.  Howard,  77  Pac.  50,  52,  30 
Mont  518. 

The  gist  of  the  offense  of  "robbery''  Is 
the  force  or  Intimidation  and  the  taking  from 
the  person  against  his  will  of  a  thing  of  value 
and  belonging  to  him,  and  the  nature  and  val- 
ue of  the  property  taken  Is  Immaterial.  Peo- 
ple V.  Nolan,  95  N.  E.  140,  250  111.  351,  34 
L.  R.  A.  (N.  S.)  301,  Ann.  Cas.  1912B,  401. 

'  It  Is  unnecessary  to  prove  both  violence 
and  intimidation;  and,  If  the  fact  be  attend- 
ed with  the  circumstance  of  terror,  such 
threatening  word  or  gesture  as  in  common 
experience  is  likely  to  create  apprehension  of 
danger,  and  induce  a  man  to  part  with  his 
property  for  the  safety  of  his  person,  it  is 
robbery,  and  it  is  unnecessary  to  prove  actual 
fear,  as  that'  will  be  presumed.  State  v. 
Luhano,  102  Pac.  260^  262,  31  Nev.  278. 

To  constitute  robbery,  the  taking  need 
not  be  ''without  the  consent  of  the  owner 
and  fraudulently  done'' ;  a  taking  by  putting 
in  fear  of  life  or  bodily  injury  being  suffi- 
cient Brown  v.  State,  136  S.  W.  265,  266, 
61  Tex.  Cr.  B.  334. 

Where  an  article  Is  so  attached  to  the 
person  or  clothes  as  to  create  resistance,  how- 
ever slight,  or  where  there  is  a  struggle  to 
keep  it,  the  taking  is-  robbery.  People  v. 
Campbell,  84  N.  E.  1035,  1036,  234  111.  391, 
123  Am.  St  Rep.  107, 14  Ann.  Cas.  186. 

The  Pen.  Code  Ga.  definition  of  "rob- 
bery" is  merely  declaratory  of  the  common 
law.  The  "force,"  in  such  definition,  is  the 
same  as  the  "violence"  of  the  common-law 
definition;  and  the  "Intimidation"  in  such 
definition  is  synonymous  with  the  "putting  In 
fear"  in  the  common  law.  Johnson  v.  State, 
57  S.  E.  1056,  1  Ga.  App.  729. 

To  constitute  the  crime  of  "robbery" 
there  must  be  violence  or  intimidation  of 
such  a  character  as  that  the  injured  party  Is 
put  in  fear  of  such  a  nature  as  in  reason  and 
common  experience  is  likely  to  induce  a  per- 
son to  part  with  his  proper^  against  his  will, 
and  temporarily  suspend  the  power  of  exer- 
cising bis  will.  Steward  v.  People,  79  N.  E. 
636,  639.  224  lU.  434. 

"Under  a  statute  defining  "robbery"  to  be 
the  felonious  taking  of  personalty  by  means 
of  force,  etc.,  the  use  of  only  such  force  as 
is  necessary  to  take  money  without  the  re- 
sistance of  the  victim  is  insufficient  to  con-, 
stltute  robbery.  State  v.  Paisley,  92  Pac. 
566,  568,  36  Mont.  237. 

Under  Pen.  Code,  t  211,  providing  that 
"robbery"  is  the  felonious  taking  of  personal 
property  in  the  possession  of  another  from 
his  person  or  immediate  presence  and  against 
his  will,  accompanied  by  force  or  fear,  an 
information  charging  that  the  property  was 
taken  from  prosecutor's  presence,  but  falling 
to  charge  that  it  was  taken  from  prosecutor's 


possession,  was  fatally  defective.    People  t. 
Ho  Sing,  93  Pac.  204,  205,  6  Cal.  App.  752. 

Starr  &  C.  Ann.  St  1896,  p.  1345,  c.  38, 
par.  413,  defines  "robbery"  as  the  felonious 
and  violent  taking  of  money,  etc.,  from  the 
person  of  another  by  force  or  IntlmldatiOD. 
Held  that,  where  plaintiff  in  order  to  steal 
money  in  the  safe  at  a  railroad  station  vio- 
lently assaulted  the  watchman  in  charge  of 
the  station,  he  was  guilty  of  an  assault  with 
intent  to  rob  the  watchman.  O'Donnell  v. 
People,  79  N.  E.  639,  642,  224  lU.  218,  8  Ann. 
Cas.  123. 

The  act  of  the  General  Assembly  approv- 
ed August  6, 1903  (Acts  1903,  p.  43),  amending 
Pen.  Code  1895,  &  151,  defining  "robbery,"  by 
adding  to  that  section  "or  the  sudden  snatch- 
ing, taking  or  carrying  away  any  money, 
goods,  chattels,  or  anything  of  value  from 
the  owner  or  person  in  possession  or  control 
thereof;  without  the  consent  of  the  owner  or 
person  in  possession  or  control  thereof,"  did 
not  create  an  independent  and  new  statutory 
offense,  nor  abolish  the  distinctive  element 
which  differentiates  the  crime  of  robbery  from 
larceny,  1.  e,  violence.  Robbery,  which  is 
committed  by  a  sudden  snatching,  as  described 
in  the  amending  act  is  robbery  by  force,  and 
is  punishable  as  prescribed  in  Pen.  Code 
1895,  I  152.  Pride  v.  State,  54  S.  E.  686,  687, 
125  Ga.  748. 

Where  defendant  snatched  a  watch  from 
the  person  of  the  owner  with  sufficient  force 
to  break  the  chain,  he  was  guilty  of  "rob- 
bery." Perry  v.  Commonwealth  (Ky.)  85  S. 
W.  732. 

The  felonious,  taking  of  property  from 
the  person  of  another  against  his  will  by 
force,  violence,  or  putting  the  person  in  fear 
Is  "robbery."  The  felonious  taking  of  prop- 
erty from  the  person  against  his  will,  by 
force,  or  violence,  however  slight,  constitutes 
the  offense.  Two  persons  met  a  third  person. 
One  of  the  two  asked  the  third  If  he  could 
change  a  ten  dollar  bill,  holding  out  his  hand 
containing  some  silver.  When  the  third  held 
out  the  bill  to  exchange  for  the  silver,  the 
other  snatched  it  out  of  his  hands  and  both 
of  the  two  persons  ran  away.  The  two  were 
guilty  of  "robbery."  Stockton  v.  Common- 
wealth, 101  S.  W.  298,  299,  125  Ky.  268. 
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Robbery"  may  be  committed  by  un- 
lawfully, feloniously,  forcibly,  and  without 
the  consent  of  another,  taking  from  ni«  per- 
son ills  property,  though  he  be  not  put  in 
fear  thereby,  or  by  putting  him  In  fear  with- 
out using  actual  force  or  violence;  but  in 
the  latter  case,  there  must  be,  upon  the  part 
of  the  wrongdoer,  such  an  attempt  at  intimi- 
dation, threat  of  violence,  demonstration,  or 
offer  of  force,  toward  the  person  deprived  of 
his  property,  for  the  purpose  of  securing  Its 
surrender,  as  would  be  reasonably  calculated 
to  put  the  latter  in  fear  and  cause  him  to 
part  with  his  property.  Commonwealth  v. 
Titsworth  (Ky.)  98  S.  W.  1028, 1029. 
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Rev.  Bt  Mo.  1809,  |  1883,  declares  that 
every  person  who  shall  be  convicted  of  unlaw- 
fully taking  property  of  another  from  his 
person  or  in  his  presence  against  his  willi 
by  violence  to  his  person  or  by  putting  him 
in  fear  of  some  immediate  injury  to  his  per- 
son, shall  be  adjudged  guilty  of  ''robbery  in 
the  first  degree" ;  and  hence  an  information 
alleging  that  accused  did  unlawfully  and 
feloniously  make  an  assault,  followed  by 
the  facts  necessary  in  an  information  for 
"robbery  in  the  first  degree,"  is  not  objection- 
able In  that  it  failed  to  charge  that  the  as- 
sault was  felonious.  State  v.  Calvert,  107 
S.  W.  1078,  1079,  209  Ma  280. 

.  An  instruction,  in  an  action  on  an  acci- 
dent policy  limiting  the  loss  to  one-tenth  in 
the  event  of  death  due  to  injuries  intention- 
ally inflicted  on  insured  by  another,  except 
assaults  for  the  purpose  of  robbery,  that  the 
word  ''robbery"  was  used  in  its  ordinary 
meaning,  that  to  constitute  the  offense  it 
was  not  necessary  that  the  obtaining  posses- 
sion of  property  must  be  accomplished 
through  violence  or  fear,  but  that  it  was  suf- 
ficient if  the  violence  or  fear  was  concomi- 
tant with  the  taking,  though  defective  for 
failing  to  more  sharply  point  out  the  ques- 
tion whether  or  not  the  assault  was  commit- 
ted for  the  sole  purpose  of  robbery,  was  not 
erroneous,  Weldner  v.  Standard  Life  &  Ac- 
cident Ins.  Co.  of  Detroit,  Mich.,  113  N.  W. 
50,  51,  132  Wis.  024. 

"Robbery"  as  defined  by  the  Oklahoma 
statutes  is  wrongful  taking  of  personal  proii^ 
erty  In  the  possession  of  another  from  his 
person  or  Immediate  presence  and  against  his 
will,  accomplished  by  means  of  force  or  fear. 
**The  fear  which  constitutes  robbery  may  be 
either:  (1)  The  fear  of  an  unlawful  Injury, 
immediate  or  future,  to  the  person  or  proper- 
ty of  the  person  robbed  or  of  any  relative 
of  his,  or  member  of  his  family;  or  (2)  the 
fear  of  an  immediate  and  unlawful  Injury 
to  the  person  or  property  of  any  one  in  thb 
company  of  the  person  robbed,  at  the  time 
of  the  robbery."  From  this  it  is  seen  that 
force  is  not  a  necessary  element  in  the  crime 
of  robberj'.  If  personal  property  Is  wrong- 
fully taken  from  the  possession  of  another 
from  his  person  or  Immediate  presence  and 
against  his  will,  through  fear  of  an  unlaw- 
ful injury,  immediate  or  future,  to  the  per- 
son or  property  of  the  person  robbed,  or  of  a 
relative  of  his  or  member  of  his  family,  such 
taking  is  just  as  much  robbery  as  though  it 
was  committed  by  actual  force.  Cochran  v. 
Stete,  111  Pac.  974,  975,  4  Okl.  Cr.  379* 

A  "robbery"  is  a  "felonious  and  forcible 
taking  from  the  person  of  another  of  goods 
or  money  to  any  value  by  violence  or  putting 
In  fear."  An  instruction  that  if  accused  by 
stealth  got  possession  of  money  of  the  prose- 
cutor by  taking  it  firom  his  person  and  be- 
fore accused  had  secured  the  money  the 
prosecutor   disc6vered  the   taking,   and   by 


force  attempted  to  regain  posslBssion  of  it, 
and  accused  by  physical  force  prevented 
prosecutor  from  retaking  it,  and  either  re- 
tained it  himself  or  fraudulently  transferred 
it  to  another,  it  was  a  taking  by  force,  was 
error.  Jones  v.  Commonwealth,  74  S.  W.  263, 
115  Ky.  592,  103  Am.  St.  Rep.  340  (quoting 
and  adopting  definition  in  Commonwealth  v. 
Prewitt,  82  Ky.  240). 

"The  statute  (Balllnger's  Ann.  Codes  ft 
8t  Bupp.  §  7103)  defines  'robbery'  to  be  the 
forcible  and  felonious  taking  from  the  per- 
son of  another,  or  from  his  immediate  pres- 
ence, any  article  of  value  by  violence  or  put- 
ting in  fear,  and  it  is  contended  by  the  ap- 
pellants that  the  evidence  here  fails  to  show 
such  use  of  force  and  violence,  or«uch  putting 
in  fear,  in  taking  the  property,  as  is  nedes- 
sary  to  constitute  'robbery'  under  the  statute. 
The  courts  generally  hold  that  it  is  not  'rob- 
bery' to  merely  snatch  from  the  hand  or  per- 
son of  another,  or  to  surreptitiously  take 
from  another's  pocket,  money  or  some  other 
thing  of  value,  as  sudbi  taking  lacks  the  ele- 
ment of  force,  or  putting  in  fear,  one  or  the 
other  of  which  being  essential  to  constitute 
the  crime  of  burglary.  It  is  also  generally 
held  that  where  the  property  is  obtained  by 
some  artifice  or  trick  intended  to,  and  which 
does,  allay  resistance  and  not  arouse  fear, 
such  as  inducing  one  to  part  voluntarily  with 
his  money  or  property  under  the  belief  that 
the  taker  has  a  lawful  right  to  U,  does  not 
constitute  'robbery.'  But,  on  the  other  hand, 
it  is  generally  held  whenever  the  elements  of 
force  or  putting  In  fear  enters  Into  the  tak- 
ing and  is  the  cause  that  induces  the  owner 
of  the  property  to  part  with  it,  the  taking  is 
'robbery*  no  matter  how  slight  the  act  of 
force  or  the  cause  creating  the  fear  may  be, 
nor  by  what  other  circumstance  the  taking 
may  be  accompanied.  It  is  enough  that  the 
force  or  the  putting  in  fear  employed  is  suf- 
ficient to  overcome  resistance  on  the  part  of 
the  person  from  whom  the  property  is  taken, 
and  Is  the  moving  cause  inducing  him  to  part 
unwillingly  with  his  property."  Shannon  v. 
Northern  Pac  Ry.  Co.,  87  Pac.  851,  352,  44 
Wash.  321. 

Intent 

An  instruction  defining  robbery  In  the 
language  of  the  statute,  as  the  felonious  and 
violent  taking  of  money  or  other  valuable 
thing  from  the  person  of  another  by  force  or 
intimidation,  was  not  objectionable  as  omit- 
ting the  element  of  felonious  intent.  People 
V.  Scarbak,  92  N.  E.  286, 288,  245  111.  435. 

The  intention  to  steal  is  necessary  to  con- 
stitute "robbery."  So  an  instruction  that  If 
accused  voluntarily  took  the  personal  prop- 
erty of  prosecutor  from  his  person  and 
against  his  will,  by  violence  or  by  putting 
him  in  fear  of  immediate  Injury,  he  was 
guilty,  was  erroneous  for  failing  to  state  that 
such  intention  was  a  necessary  element  of  the 
crime.    Jones  v.  SUte,  48  South.  407,  408,  95 
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ma$,  121;  21  Ann.  Gas.  1X37  (eiti]ig;2  Bisb. 
New  Orim.  Proc.  [6th  Ed.]  1 1002 ;  2  Bish.  New 
Ortm.  Law,  1 1159 ;  Sledge  v.  State,  26  S*  BL 
756,  09  Ga.  684 ;  People  v.  Vice,  21  Gal.  844). 

In  a  prosecution  for  **robbery,"  an  In- 
strnction  that  If  defendant,  at  a  date  and 
time  specified,  feloniously  assaulted  prosecu- 
tor, and  did  rob,  steal,  take  and  carry  away 
from  his  person  and  in  his  presence  and 
against  his  will  the  sum  of  $75  in  money,  or 
any  other  amount,  defendant  was  guilty  as 
charged,  was  erroneous  for  failure  to  re- 
quire that  the  money  should  have  been  .taken 
**with  the  intent  to  deprive"  prosecutor  there- 
of. Such  instruction  was  not  cured  by  a  sub- 
sequent Instruction  correctly  defining  the 
term  "robbery."  State  v.  Graves,  84  S.  W. 
904,  005,  185  Mo.  713  (citing  State  v.  O'Con- 
nor, 16  S.  W.  511,  105  Mo.  loc.  clt.  126 ;  Kel- 
ley's  Grim.  Law  &  Prac.  |  582 ;  Bish.  Grim. 
Law,  I  1162a;  State  v.  McLain,  60  S.  W. 
740,  159  Mo.  loa  dt.  352). 

Where,  on  a  trial  for  assault  with  Intent 
to  rob,  the  court  defined  "robbery"  as  the 
felonious  taking  of  the  property  of  another 
from  his  person,  whether  by  violence  or  by 
putting  him  in  fear,  with  intent  to  perma- 
nently deprive  the  owner  thereof,  an  instruc- 
tion authorizing  a  verdict  of  guilty  on  finding 
that  accused  assaulted  the  prosecutor  with 
intent  to  rob  was  not  erroneous  for  failing  to 
charge  that  it  was  necessary  that  accused, 
at  the  time  he  made  the  assault,  did  so  with 
the  intent  to  deprive  the  prosecutor  of  his 
property.  State  v.  Bateman,  96  S.  W.  413, 
414,  196  Mo.  35  (distinguishing  State  v. 
Graves,  84  S.  W.  904,  185  Mo.  713). 

Where  defendant  leveled  a  pistol  at 
prosecutor,  and  compelled  him  to  draw  a  $10 
bill  from  his  pocket,  whereupon  defendant  had 
the  bill  changed,  and  returned  $2  to  prosecu- 
tor, defendant  was  guilty  of  "robbery,"  not- 
withstanding prosecutor  owed  defendant  $8 
for  services,  and  defendant's  acts  were  mere- 
ly for  the  purpose  of  collecting  his  debt. 
Fannin  v.  Stete,  100  S.  W.  916,  51  Tex.  Gr. 
R.  41,  10  L.  B.  A.  (N.  S.)  744,  123  Am.  St 
Rep.  874. 

I«aree]iy  ineluded 

"Robbery"  Includes  the  lesser  offenses  of 
larceny  and  larceny  from  the  person.  State 
V.  Taylor,  118  N.  W.  747,  748,  140  Iowa,  470. 

"Bobbery"  involves  grand  larceny.  It  is 
larceny  with  the  element  of  force  or  intimi- 
dation added.  People  v.  Glark,  79  Pac  434^ 
145  Gal.  727. 

The  Clime  of  "robbery  by  force  and 
violence"  includes  larceny  from  the  person, 
and  a  conviction  from  the  latter  offense  may 
be  had  under  a  charge  of  the  former.  State 
V.  Dunn^  71  Paa  811,  66  Kan.  483  (citing 
State  V.  Pickering,  49  Pac.  314,  57  Kan.  326). 

**Robbery"  is  larceny  by  force  or  intimi- 
dation, and  it  is  sufficient  to  charge  it  in 
either  form.    It  Is  not  necessary  to  specif^ 


what  accused  intended  to  take,  nor  .to^  aver 
that  the  accused  intended  to  deprive  the  ovm* 
er  of  its  value.  Nor  is  It  necessary  to  al- 
lege ownership  In  the  party  assaulted.  Mere 
possession  in  him  is  sufficient.  Traver  v. 
State,  81  S.  W.  615,  72  Ark.  524, 

"Robbery  In  the  first  degree"  may  be 
eommitted  either  in  the  day  or  in  the  nlgfat- 
tlme.  The  offense  of  larceny  from  the  person 
in  the  nighttime,  defined  by  Rev.  St  1899, 
S  1900,  is  included  in  that  of  robbery  in  the 
first  degree,  committed  in  the  nighttime,  and 
a  conviction  of  the  former  offense  may  be 
had  under  an  indictment  charging  the  same, 
although  the  evidence  shows  the  commis^on 
of  the  offense  of  robbery  in  the  nighttime. 
State  V.  Smith,  90  S.  W.  440,  445,  190  Mo. 
706. 

"Robbery"  is  a  compound  or  aggravated 
larceny,  and  "larceny"  is  only  another  name 
for  stealing  or  theft  2  Ballinger's  Ann. 
Godes  &  St  I  6944,  providing  that  in  the 
prosecution  of  any  offense  committed  in  steal- 
ing, etc.,  any  personal  estate,  it  shall  not  be 
deemed  a  variance  if  it  be  proved  that,  at  the 
time  when  the  offense  was  committed,  either 
the  general  or  special  property  in  the  whole 
or  in  part  of  the  personalty  was  in  the  person 
alleged  In  the  Indictment  to  be  the  owner 
thereof,  applied  to  a  prosecution  for  robbery, 
and  evidence  that  the  property  In  question 
belonged  to  a  partnership,  one  of  the  members 
of  which  was  the  person  alleged  In  the  in- 
dictment to  have  been  the  owner,  was  suffi- 
cient State  V.  Fair,  76  Pac.  731,  733,  35 
Wash.  127, 102  Am.  St  Rep.  897. 

In  a  prosecution  for  robbery  and  assault 
with  Intent  to  kill  If  resisted,  an  Instruction 
that  if  the  jury  find  from  the  evidence  beyond 
reasonable  doubt  that  defendants,  or  either 
of  them,  are  guilty  of  stealing  from  the  per- 
son of  the  prosecuting  witness  the  sum  de- 
scribed in  the  indictment  or  some  part  there- 
of, but  do  not  find  that  they  or  either  of  them 
assaulted  said  witness  with  Intent,  if  re- 
sisted, to  kill  or  wound  said  witness,  then 
they  should  find  the  defendants  or  either  of 
them  guilty  of  the  crime  of  larceny  from  the 
person,  is  not  erroneous,  as  robbery  is  lar- 
ceny aggravated  by  the  circumstance  that  the 
property  taken  Is  taken  from  the  person  of 
another  by  violence  or  by  putting  him  in 
fear,  and  the  greater  crime  necessarily  em- 
braces the  lesser  offense  of  the  same  class. 
State  V.  Parr,  103  Pac.  434,  437,  54  Or.  316. 

lAToemy  dlattmculslied 

"Robbery"  is  larceny  aggravated  by  the 
fact  that  the  property  was  taken  from  the 
person  of  the  owner  by  violence,  or  putting 
him  in  fear.  State  v.  Smith,  90  S.  W.  440, 
444,  190  Mo.  706. 


**i 


Robbery"  is  an  aggravated  form  of  theft 
by  means  of  an  assault  or  violence^  or  use 
of  flrearma  The  robbery  or  theft  of  com- 
munity property  of  a  husband  or  wife  may  be 
from  which  ever  of  them  had  poasessioii  ot 
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it  at  the  tine.  Miles  t.  State»  108  S.  W.  85^ 
8B5,  61  Tcr.  Cp.  IL  587. 

At  common  law  •*robbery**  was  the  felo- 
nious taking  from  another  of  goods  or  money 
of  any  ralne  by  violence  or  by  putting  in  fear. 
It  is  bnt  larcMiy  with  the  aggrayated  cir* 
comstances  of  force  and  arms  added.  State 
V.  BicGoy,  69  8.  Ek  768,  6S  W.  Ta.  69^ 

The  criterion  which  distingnishes  "rob- 
bery" from  "larceny"  is  the  violence,  actnal 
or  constmctiye,  which  precedes- the  taking. 
There  can  be  no  robbery  without  violence  and 
no  larceny  with  it  Tones  v.  State,  88  S. 
W.  217,  220,  48  Tex.  Cr.  R.  863, 1  L.  R.  A.  (N. 
8.)  1024,  122  Am.  St.  Rep.  769,  13  Ann.  Cas. 
455  (citing  Long  v.  State^  12  Ga.  293). 

"Robbery'*  is  '*ttke  felonious  and  forcible 
taking  from  the  person  of  another  of  goods 
or  money  to  any  value  by  violence  or  putting 
in  fear."  The  violence  must  accompany  the 
act  of  taking.  Any  resistance  after  the 
property  has  been  taken,  made  in  an  effort 
to  regain,  does  not  relate  back  to  the  act  of 
taking  80  as  to  make  it  robbery.  One  who 
stealthily  placed  her  hand  in  the  pocket  of 
another  and  took  therefrom,  without  using 
any  force  or  violence,  a  sum  of  money,  was 
guilty  of  larceny  merely,  though  after  the 
taking  and  while  the  owner  made  an  effort 
to  regain  his  property  she  drew  a  pistol  and 
threatened  violence.  Dawson  v.  Common- 
wealth (Ky.)  74  S.  W.  701  (quoting  and  adopt- 
ing definition  in  Gonunonwealth  v.  Prewitt,  82 
Ky.  240). 

Xiarccnj  from  person  distinguished 

If  a  thing  of  value  be  feloniously  taken 
from  the  person  of  another  with  such  jio- 
lence  as  to  occasion  a  substantial  corporal 
injnry,  or  be  obtained  T>y  a  violent  struggle 
with  the  possessor,  it  is  "robbery";  but  if 
the  article  be  taken  without  any  sensible  or 
material  violence  to  the  person,  and  without 
any  struggle  for  its  possession,  it  is  merely 
"larceny  from  the  person."  People  v.  Ryan, 
88  N.  E.  170,  171,  239  IlL  410. 

Where  one  in  an  attempt  to  commit 
larceny  from  the  person  is  caught  by  his 
intended  victim  with  his  hand  in  his  pocket, 
and  a  struggle  then  ensues  for  the  possession 
of  money  contained  in  the  pocket,  the  form- 
er endeavoring  to  take  the  money  therefrom 
and  the  latter  resisting  the  effort,  and  the 
money  is  finally  taken  from  the  pocket  vio- 
lently and  by  the  infliction  of  physical  injure 
ies,  the  crime  is  not  "larceny  from  the  per- 
son," but  "robbery  by  force."  The  attempt- 
ed larceny  becomes  robbery,  when  force  and 
violence  is  used  to  complete  the  unlawful  act. 
Carter  v.  State,  60  S.  E.  216,  3  Ga.  App.  477 
(citing  Burke  v.  State,  74  Ga.  372). 

"Robbery"  is  "larceny,"  with  the  element 
of  force  or  intimidation  added.  Larceny 
from  the  person  is  either  by  privately  steal- 
ing, or  by  open  and  violent  assault,  which  is 
usually  called  robbery.     Open  and  violent 


larceny  ftom  the  person,  or  robbery,  the 
rapina  of  the  civilians,  is  the  felonious  and 
forcible  taking  from  the  person  of  another, 
of  goods  or  money  to  any  value,  by  violence 
or  putting  him  in  fear.  This  previous  vio- 
lence or  putting  in  fear  is  the  criterion  that 
distinguished  robbery  from  other  larcenies. 
State  V.  Luhano,  102  Pac.  260,  262,  31  Nev. 
278  (quoting  and  adopting  People  v.  Clary, 
72  Cal.  69,  13  Pac.  77 ;  2  Cooley,  BL  Comm. 
[4th  Ed.]  p.  1404). 

Proof  of  violence  is  not  esiaential  to  a 
conviction  of  suddenly  snatching,  taking,  or 
carrying  away  property  without  the  consent 
of  the  owner  or  person  in  i)ossession  or  con- 
trol thereof,  made  robbery  by  Pen.  Code  1910, 
§  148 ;  but  it  Is  only  necessary  to  show  that 
the  person  robbed  was  conscious  that  some- 
thing was  being  taken  away  from  him  and 
that  he  was  unable  to  prevent  it,  the  only 
difference  between  robbery  of  such  class  and 
larceny  from  the  person  being  that,  in  case 
of  such  larceny,  property  is  extracted  with- 
out knowledge  of  the  possessor.  Williams  v. 
State,  70  S.  E.  890,  9  Ga.  App.  170. 

**Robbery"  Is  the  wrongful,  fraudulent, 
and  violent  taking  of  money,  goods,  or  chat- 
tels from  the  person  of  another  by  force  or 
intimidation,  without  the  consent  of  the  own- 
er, or  th^  sudden  snatching,  taking,  or  car- 
rying away  ahy  money,  goods,  chattels,  or 
anything  of  value  from  the  owner  or  person 
in  possession  or  control  thereof  without  his 
consent  Acts  1903,  p.  43,  amending  Pen. 
Code  1895,  {  151.  The  effect  of  this  statutory 
definition  of  robbery  is  to  make  the  offense 
which  was  previously  known  as  larceny  from 
the  person,  and  which  was  committed  l)y  the 
sudden  snatching,  taking,  or  carrying  away  of 
money  or  valuables  from  the  owner  without 
his  consent,  robbery.  It  is  not  necessary  that 
the  taking  be  accomplished  by  force  or  in- 
timidation, so  as  to  involve  some  show  of  re- 
sistance, and  the  distinguishing  characteris- 
tics between  larceny  from  the  person  and  rob- 
bery as  defined  in  the  act  of  1903  is  the 
stealthlness  of  the  act.  If  the  taking  be 
secret,  stealthy,  and  without  the  knowledge 
of  the  owner,  it  is  larceny  from  the  person ; 
but  if  the  taking  is  done  with  the  knowledge 
of  the  victim,  but  without  his  consent,  and  by 
a  sudden  snatching,  the  act  is  robbery. 
Hickey  v.  State,  53  S.  E.  1026, 125  Ga.  145u 

Ownerslilp  of  property 

The  gist  of  the  offense  of  "robbery"  Is 
the  force  or  intimidation  and  taking  from 
the  person  against  his  will  of  a  thing  of  value 
and  belonging  to  him,  and  the  nature  and 
value  of  the  property  taken  is  immaterial. 
People  V.  Nolan,  95  N.  B.  140,  250  111.  851,  34 
U  R.  A.  (N.  S.)  801,  Ann.  Os.  1912B,  401. 

To  constitute  "robbery"  it  is  unnecessary 
that  the  property .  belong  to  the  victim,  or 
that  it  be  taken  from  his  person,  if  it  was 
unlawfully  taken  in  his  presence,  against  his 
will  or  through  force  or  fear.    People  .v.  Ma« 
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das,  94  N.  E.  857,  858,  201  N.  Y.  349,  Ann.  Cas. 
1912B,  229. 

Under  the  statute  declaring  that  every 
person  convicted  of  feloniously  taking  the 
property  of  another  from  his  person  or  In 
his  presence,  etc.,  shall  be  guilty  of  "rob- 
bery," a  clerk  having  possession  of  his  em- 
ployer's money  has  a  sufficient  ownership 
thereof  to  support  an  allegation  of  owner- 
ship In  the  clerk  In  an  indictment  for  rob- 
bery. State  V.  Montgomery,  79  S.  W.  693, 
895,  181  Mo.  19,  07  L.  R.  A.  343,  2  Ann. 
Cas.  261. 

"Robbery"  Is  a  compound  or  aggravated 
larceny,  and  larceny  Is  only  another  name 
for  stealing  or  theft.  2  Balllnger's  Ann. 
Codes  &  St.  i  6944,  providing  that  in  the  pros- 
ecution of  any  offense  committed  in  stealing, 
etc.,  any  personal  estate,  it  shall  not  be  deem- 
ed a  variance  If  It  be  proved  that,  at  the  time 
when  the  offense  was  committed,  either  the 
general  or  special  property  in  the  whole  or 
in  part  of  the  personalty  was  In  the  person 
alleged  In  the  indictment  to  be  the  owner 
thereof,  applied  to  a  prosecution  for  robbery, 
and  evidence  that  the  property  in  question 
belonged  to  a  partnership,  one  of  the  mem- 
bers of  which  was  the  person  alleged  in  the 
Indictment  to  have  been  the  owner,  was  suf- 
flclent.  State  v.  Fair,  76  Pac.  731,  733,  35 
Wash.  127, 102  Am.  St.  Rep.  897. 

Under  Code,  i  4753,  making  It  robbery  to 
steal  and  take  from  the  person  of  another  an; 
property,  the  subject  of  larceny,  by  violence, 
etc.,  an  indictment  for  robbery,  charging  that 
defendant  "did  steal  and  take  away"  a  sum  of 
money,  was  insufficient,  for  not  alleging  the 
ownership  of  the  property.  State  v.  Wasson, 
101  N.  W.  1125,  126  Iowa,  320. 

Taking  from  perion 

To  constitute  "robbery"  it  is  unnecessary 
that  the  property  belong  to  the  victim  or 
that  It  be  taken  from  his  person,  if  it  was 
unlawfully  taken  In  his  presence,  against  his 
will,  or  through  force  or  fear.  Pe(»i>le  v. 
Madas,  94  N.  E.  857,  201  N.  Y.  349,  Ann.  Cas. 
1912B,  229. 

While  robbery  Is  the  taking  of  property 
"from  the  person  of  another,"  it  is  sufficient 
if  the  property  be  under  the  personal  protec- 
tion of,  though  not  in  personal  contact  with, 
the  person  from  whom  it  is  taken.  Hill  v. 
State,  40  South.  654,  655,  145  Ala.  58. 

The  gist  of  the  offense  of  ''robbery"  Is 
the  force  or  intimidation  and  taking  from  the 
person  against  his  wUl  of  a  thing  of  value 
and  belonging  to  Mm,  and  the  nature  and 
value  of  the  property  taken  is  immaterial. 
People  V.  Nolan,  95  N.  E.  140,  250  111.  351.  34 
L.  R,  A.  (N.  S.)  301,  Ann.  Cas.  1912B,  401. 

Though  there  must  be  an  actual  taking 
of  the  property  from  the  person  to  constitute 
robbery,  the  crime  is  consummated  if  the 
thief  retains  possession  but  a   short  time, 


,  and  it  is  no  less  robbery  because  ineffectual 
in  its  consequences.  People  v.  Campbell,  84 
N.  B.  1035,  1037,  234  111.  391,  123  Am.  St 
Rep.  107,  14  Ann.  Cas.  186. 

Robbery  Is  stealing  property  with  vio- 
lence from  the  person  or  personal  custody  of 
another  person.  It  is  necessary,  in  order  to 
constitute  that  crime,  that  the  goods  shall 
be  on  the  person  of  the  owner,  or  the  own- 
er's agent,  or  shall  be  in  his  presence  and  in 
his  custody.  State  v.  I^ons,  68  Atl.  398, 
401,  70  N,  J.  Law,  635. 

To  constitute  the  crime  of  ''robbery" 
there  must  be  violence  or  Intimidation  of 
such  a  character  as  that  the  injured  party  is 
put  in  fear  of  such  a  nature  as  in  reason  and 
common  experience  is  likely  to  induce  a  per- 
son to  part  with  his  property  against  his 
will,  and  temporarily  suspend  the  power  of 
exercising  his  will.  Steward  v.  People,  79  N. 
E.  636,  224  lU.  434. 

*'Robbery"  at  common  law  is  defined  to 
be  the  "felonious  and  violent  taking  of  any 
money  or  goods  from  the  person  of  another, 
putting  him  in  fear,  be  the  value  thereof 
above  or  under  one  shilling."  According  to 
another  definition,  "robbery"  is  the  'felonious 
taking  of  money  or  goods  or  anything  of 
value  from  the  person  of  another,  or  from  his 
presence,  against  his  will,  by  violence  or  put- 
ting him  in  fear."  The  taking  must  be  from 
the  person  of  another,  but  the  "taking  from 
the  person"  Is  not  understood  to  mean  that 
the  goods  are  actually  on  the  person  in  the 
strict  sense  of  the  term.  At  common  law,  if 
property  was  taken  feloniously,  with  force 
and  violence,  or  by  putting  in  fear,  in  the 
presence  of  the  owner,  it  was  in  legal  contem- 
plation a  taking  from  his  person.  0*Donnell 
V.  People,  79  N.  B.  639,  642,  224  111.  218,  8 
Ann.  Cas.  123  (citing  State  v.  Calhoun,  34  N. 
W.  194,  72  Iowa,  432,  2  Am.  St  Rep.  252; 
Clements  v.  State,  11  S.  B.  505,  84  6a.  660, 
20  Am.  St  Rep.  385 ;  Crawford  v.  State.  17 
S.  E.  628,  90  Oa.  701,  35  Am.  St  Rep.  242; 
Turner  v.  State,  1  Ohio  St  422;  Hill  v. 
State,  60  N.  W.  916.  42  Neb.  503 ;  Croker  v. 
State,  47  Ala.  53 ;  Houston  v.  Commonwealth, 
12  S.  E.  385,  87  Va.  257), 

Valnc  of  property 

The  felonious  taking  of  personal  prop* 
erty  in  the  possession  of  another  from  hia 
person  or  immediate  presence  and  against 
his  will,  accomplished  by  means  of  force  or 
fear,  is  robbery,  .irrespective  of  the  value  of 
the  property  so  taken.  People  v.  Stevens, 
75  Pac.  62,  63,  141  Cal.  488. 

The  gist  of  the  offense  of  "robbery"  is 
the  force  or  intimidation,  and  the  taking 
from  the  person  against  his  will  of  a  thing  of 
value  and  belonging  to  him,  and  the  nature 
and  value  of  the  property  taken  Is  immate- 
rial. People  V.  Nolan,  95  N.  B.  140,  260  III. 
351,  34  U  R.  A.  (N.  S.)  301,  Ann.  Cas.  1912B, 
401. 
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BOBBEBT  nr  THE  FIB8T  DEOBEB 

'Tlobbery  in  the  first  degree"  1»  the  un- 
lawful taking  of  personal  proi^erty  from  the 
IMM'son  or  in  the  pre^i^nce  of  anotber  against 
his  will  by  means  of  force  or  violence  or 
fear  of  injury  by  a  person  armed  with  a  dan- 
gerous weapon,  or  being  aided  by  an  accom- 
plice actually  present,  or  when  the  offender 
inflicts  grievous  bodily  harm  or  injury  upon 
the  person  from  whose  i)osseRSion  or  in  whose 
presence  the  property  is  taken.  People  v. 
De  Veau,  M  N.  Y.  Supp.  225,  229,  106  App. 
Div.  381  (citing  Pen.  Code  N.  Y.  |§  224,  228). 

BOBBEBY  IH  THE  SECOND  BEOBEE 

Pen.  Code,  f  224,  defines  "robbery  in  the 
second  degree"  as  an  unlawful  taking  accom- 
plished by  force  or  fear  when  not  under  other 
circumstances  amounting  to  robbery  in  the 
first  degree  but  accomplished  either  (1)  by  the 
use  of  violence  or  (2)  by  putting  the  person 
in  fear  of  immediate  injury  to  his  person. 
People  V.  Monroe,  104  N.  Y.  Supp.  675,  677, 
119  App.  Div.  704. 

Two  persons  may  be  guilty  of  one  rob- 
bery in  the  second  degree  under  Pen  Code,  | 
229  (Penal  Law  [Consol.  Laws,  c.  40]  g  2126), 
declaring  that  "second  degree  robbery"  is 
the  unlawful  taking  of  property,  accomplish- 
ed by  force  or  fear,  either  by  the  use  of  vio- 
lence, or  by  putting  the  person  robbed  in  im- 
mediate fear  or  that  of  some  person  in  his 
company  in  a  case  specified  in  section  228, 
but  not  under  circumstances  amounting  to 
robbery  in  the  first  degree.  People  v.  Thomp- 
son, 91  N.  E.  838,  839,  198  N.  y.  396. 

BOBBEBT  nf  THE  THIBD  DEOBEE 

By  Pen.  Code,  §  230,  "robbery  in  the  third 
degree"  is  any  robbery  not  constituting  the 
first  or  second  degree.  People  v.  Monroe, 
104  N.  Y.  Supp.  675,  677,  119  App.  Div.  704. 

Pen^  Code,  {  230,  defines  "robbery  in  the 
third  degree**  as  robbery  "under  circumstances 
not  amounting  to  robbery  in  the  first  or  sec- 
ond degree."  "Robbery  in  the  third  degree 
Includes  the  taking  of  personal  property  by 
means  of  fear  of  injury  in  the  future,  and  it 
is  claimed  that  it  includes  the  taking  of  per- 
sonal property  by  force  not  amounting  to  vio- 
lence." People  V.  Thompson,  91  N.  E.  838, 
839, 198  N.  Y.  896. 

ROCK 

See  Solid  Rock. 

As  deadly  weapon,  see  Deadly  Weapon. 

As  instrument,  see  Instrument. 

BOCK  OBY8TAI4 

Manufactures    of,    see    Manufactures — 
Manufactured  Articles. 

BOCK  OBT8TAI1  BOKDIIXE8 

Dutiable  as  precious  stones,  see  Precious 
Stones. 

BOOK  nf  PUkOB 

See  In  Place. 


ROD 

See  Brake  Rod;  Bridle  Rods. 

ROGUES'  GALLERY 

The  "rogues*  gallery'*  is  one  of  the  well- 
recognlzed  methods  adopted  by  all  police  au- 
thorities in  large  cities  for  the  preventing 
and  suppressing  of  crime,  and  especially  the 
Clime  of  larceny  and  receiving  stolen  goods. 
Schulman  v.  Whitaker,  39  South.  737, 115  La. 
628. 

ROLL 

See  Assessment  Roll;  Cold  Rolled;  Judg- 
ment Roll;  Phony  Rolls. 


See  Dead  Roller;  St^am  Roller. 

BOIXEB  BKATINO  BINK 

As  place  of  public  amusement,  see  Place 
of  Public  Amusement 

BOIXINO  CHAXBS 

Included  in  vehicles  and  other  mechani- 
cal contrivances,  see  Vehicles  and  other  Me- 
chanical Contrivances. 

BOixnro  CIGABETTE8 

As  manufacture,  see  Manufacture. 

boi.i:jno  8T00K 

Locomotives,  flat  cars,  box  cars,  logging 
trucks,  hand  cars,  push  cars,  coaches,  ca- 
booses, and  coal  cars  may  be  denominated 
"rolling  stock"  of  a  railroad.    Flanagan  Bank 

V.  Graham,  71  Pac.  137, 141,  42  Or.  403. 

• 

St  1894,  p.  355,  c.  326.  providing  that  a 
conditional  sale  of  street  railway  rolling  stock 
shall  not  be  valid  against  a  purchaser  in  good 
faith  and  without  knowledge,  unless  shown 
by  a  written  and  recorded  instrument,  and 
requiring  each  car  sold  by  conditional  sale  to 
be  plainly  marked  on  each  side  with  the  name 
of  the  seller,  followed  by  the  word  "owner," 
applies  to  completed  cars,  and  does  not  re- 
quire a  conditional  sale  of  trucks,  motors  and 
motor  equipments  to  be  recorded.  Lorain 
Steel  Co.  V.  Norfolk  &  B.  St.  Ry.  Co.,  73  N.  E. 
646,  648,  187  Mass.  500. 

Railroad  property,  included  in  the  term 
''rolling  stock,"  which  is  in  on^  place  to-day 
and  another  to-morrow,  being  continually 
carried  along  the  line  of  the  road  in  the  ac- 
tual operation  thereof,  owing  to  its  character 
and  use,  has  no  actual  citus  entitling  any  par- 
ticular subdivision  through  which  the  road 
runs,  to  have  the  benefit  of  the  taxation  there- 
of, in  preference  to  any  other  subdivision. 
Such  property  is  in  no  sense  of  the  word  "lo- 
cal property,"  and  the  apportionment  of  the 
total  value  of  such  property  according  to  the 
length  of  the  road,  as  in  the  case  of  the  fran- 
chise, is  the  only  practicable  way  of  prevent- 
ing double  assessments  thereof,  and  determin 
ing  the  amount  towtdch  each  subdivision  Is 


jaOLLINa  STOCK 


416 


BOOM  OB  BOOMS 


justly  entitled.  San  Francisco  &  S.  J.  V.  By. 
CJo.  V.  City  of  Stockton,  84  Pac.  771,  774,  149 
CaL  83. 

Personal  Property  Law  N.  Y.  |  61,  prot- 
vldes  that,  whenever  any  railroad  equipment 
and  rolling  stock  shall  be  sold,  leased,  or  loan- 
ed under  a  contract  which  provides  that  the 
title  shall  remain  in  the  vendor,  lessor, 
or  bailor  until  the  price  is  paid,  such  contract 
shall  be  invalid  as  to  any  subsequent  judg- 
ment creditor  of  or  purchaser  from  such  ven- 
dee, lessee,  or  bailee  for  a  valuable  considera- 
tion without  notice,  unless*  the  contract  is  in 
writing,  fully  acknowledged,  and  recorded  in 
the  book  in  which  real  estate  mortgages  are 
recorded  in  the  office  of  the  county  clerk  or 
register  of  the  county  in  which  is  located  the 
principal  office  or  place  of  business  of  the  ven- 
dee, lessee,  or  bailee^  unless  there  is  plainly 
marked  on  both  sides  of  the  locomotive  or  car 
the  name  of  the  vendor,  lessor,  or  bailor,  fol- 
lowed by  the  words  "lessor,"  "bailor,"  or  "ven- 
dor," as  the  case  may  be.  Held,  that  the  words 
"railroad  equipment"  and  "rolling  stock,"  as 
used  in  such  section,  were  equivalent  to  the 
words  '^rolling  stock  used  on  a  railroad,"  and 
since  the  term  '^railroad"  signifies  a  common 
carrier  or  association  engaged  in  hauling  pas- 
sengers and  freight  for  hire,  excluding  log- 
ging roads,  construction  roads,  etc.,  such  sec- 
tion had  no  application  to  locomotives  only 
fit  for  use  on  temporary  construction  rail- 
roads, used  in  connection  with  work  of  inter- 
nal improvement,  and  hence  conditional  sales 
of  such  locomotives  were  valid  as  against  the 
trustee  in  bankruptcy  of  the  conditional  ven- 
dee, though  not  recorded.  In  re  Ferguson 
Contracting  Co.,  183  JFed.  880,  881.      • 

ROLLERMILL 

The  term  "rollermlll,"  In  Its  general 
Sense,  includes  any  form  of  mill  for  the  coarse 
grinding  of  grain  for  feed,  and  may  include  a 
mill  and  machinery  used  for  the  purpose  of 
manufacturing  meal,  bran,  and  other  feed 
products.  Capital  Fire  Ins.  Co.  v.  Carroll, 
109  Pac.  535,  537,  26  Okl.  286. 

ROMAN  ADOPTION 

The  statutes  of  adoption,  enacted  to  es- 
tablish, between  a  minor  and  one  not  his 
parent,  the  legal  obligations  of  the  natural 
relation  of  parent  and  child,  and  conferring 
on  any  person  the  capacity  to  succeed  to  the 
property  of  one  not  his  parent,  must  be  un- 
derstood and  applied  in  accordance  with  the 
terms  of  each  statute,  in  view  of  existing  con- 
ditions, and  their  meaning  and  effect  are  not 
necessarily  controlled  by  the  analogies  of  a 
"Boman  adoption,"  deriving  its  significance 
from  the  principle  that  a  father's  power  ex- 
tended, not  only  to  his  children,  but  to  his 
other  descendants.  Appeal  of  Woodward,  70 
AtL  453,  457,  81  Conn.  152. 


ROOF 

See  Board  Boof. 

BOOFINO 

"Boofing*'  means  tbe  material  for  a  too£ 
aty  of  Sylvania  t.  Hilton,  51  S.  B.  744,  746, 
123  Ga.  754,  2  li.  B.  A.  (N.  S.)  483,  107  Am. 
St  Bep.  162. 


ROOM 


See     Poolroom; 
Boom. 


Storeroom;     Waiting 


Where  defendant  occupied  a  booth  under- 
neath the  grand  stand  adjoining  the  betting 
room  of  a  race  track,  such  booth  constituted 
a  "room,"  or  place,  within  Laws  1906,  p.  131, 
providing  that  any  person  who,  being  the 
owner,  lessee,  occupant,  or  person  in  charge 
of  any  room,  shed,  tenement,  booth,  or  build- 
ing, or  any  part  thereof,  within  the  staler 
knowingly  permits  the  same  to  be  used  or  oo- 
cupied  for  the  purpose  of  selling  pools  on 
races,  or  therein  keeps,  usee,  or  employs  any 
device  or  apparatus  for  such  purpose,  shall 
be  guilty  of  a  felony.  State  ▼•  Oldham,  98  & 
W.  497,  501,  200  Mo.  538. 

Aa  Imllding 

See  Building. 

As  house 

See  House. 

House  distingvisl^^ 

Pen.  Code  1895,  art.  388b,  mkkes  It  a 
felony  for  any  person  to  keep  any  premises, 
building,  place,  or  room  for  the  purpose  of  be- 
ing used  as  a  place  for  gambling  with  cards; 
and  Vagrancy  Act  (Acts  31st  Leg.  c.  59)  {  1, 
subd.  k,  declares  that  every  keeper  of  a  house 
of  gambling  or  gaming  is  a  vagrant  Held, 
that  there  Is  a  distinction  between  the  offense 
of  keeping  a  ''room,**  denounced  by  Pen.  Code 
1895, 1  388b,  and  keeping  a  "house,"  denounc- 
ed under  the  vagrancy  act,  for  "room"  and 
'Tiouse"  are  not  synonymous  or  convertible 
terms,  so  that  the  vagrancy  act  does  not  re- 
peal the  provision  of  the  Penal  Code.  Par- 
shall  V.  State,  138  S.  W.  759,  764,  62  Tex.  Cr. 
B.177. 

As  priTate  resldenee 

See  Private  Besidence. 

As  pnbUe  place 

See  Public  Place. 

BOOM  OB  BOOMS 

The  phrase  "room  or  rooms'*  in  Uqnor 
Tax  Law  (Laws  1897,  p.  234,  c.  312)  {  31. 
subd.  **g"  which  forbids  having  an  <H^n  or 
unlocked  door  to  the  "room  or  rooms"  where 
any  liquors  are  sold  or  kept  for  sale  during 
the  hours  when  the  sale  of  liquors  is  forbid- 
den, etc.,  refers  to  the  room  or  rooms  in  which 
liquors  are  sold  or  kept  for  sale,  and  not 
to  any  adjoining  room.  An  IndletaiiQiit  wliidh 
charged  that  on  a  certain  Sunday  defendant 


BOOSTER 


417 


ROUKB  STEBIi  WIBB 


admitted  to  a  certain  room  certain  persons 
named,  not  being  members  of  his  family  nor 
servants,  which  room  had  an  entrance  into 
the  barroom,  was  demurrable;  the  admission 
of  persons  to  a  room  adjoining  one  in  which 
the  liquor  was  sold  not  being  an  offense  un- 
der the  statute.  People  v.  Lupton,  103  N.  T. 
Supp.  172,  173,  52  Misc.  Hep.  336. 

ROOSTER 

The  connecting  appliance  between  the  en- 
gine and  first  car  of  a  logging  train  is  com- 
monly called  a  "rooster."  Gauthier  v.  Wood 
&  iTerson,  94  Pac.  654,  655,  40  Wash.  & 

ROPE 

See  Snug  Ropes. 

As  appliance,  see  Appliance. 

ROSARY 

A  "rosary''  is  an  article  of  use  and  not 
worn  for  ornament,  and  is  not  a  "jewel"  or 
"ornament"  within  the  statute  relieving  an 
Innkeeper  from  liability  for  loss  of  jewels  or 
ornaments,  where  he  provides  a  safe,  posts 
notice  thereof,  and  the  guest  neglects  to  de- 
posit the  same  in  the  safe.  Jones  v.  Hotel 
Latham  €k>.,  115  N.  Y.  Supp.  1084,  1086,  62 
Misc.  Rep.  620. 

ROSE  WATER 

Ab  medicinal  preparation,  see  Medicinal 
Preparation. 

ROSSED  PULP  WOOD 


««i 


'Kossed  pulp  wood"  Is  a  kind  of  wood 
chiefly  poplar  and  spruce  used  for  making 
pulp  in  the  manufacture  of  paper  and  which 
has  the  bark,  skin,  and  rough  places  of  wood, 
removed  by  hand  shaving  or  by  a  rossing  ma- 
chine, the  object  of  the  rossing  being  to 
cheapen  transportation  by  reducing  the  bulk 
and  weight  of  the  wood.  Such  wood  is  not 
manufactured  within  the  meaning  of  the  Tar- 
iff Act.  United  States  v.  Pierce  County,  147 
FedL  199,  200,  77  0.  a  A.  425. 

ROT 

See  Black  Rot 

ROTARY 

In  Webster's  Dictionary  "rotary"  is  de- 
fined as  "turning,  as  a  wheel  on  Its  axis;"  in 
the  Century  Dictionary,  as  "turning  round 
and  round,  as  a  wheel  on  its  axis."  The 
word  "rotary,"  used  in  a  claim  of  a  patent  to 
describe  an  element  of  a  combination  does 
not  necessarily  imply  a  continuous  rotation 
of  the  part,  so  as  to  make  it  necessary  to  lim- 
it the  claim  by  reading  into  it  as  an  addition- 
al element  mechanism  for  such  rotation,  but 
is  properly  descriptive,  if  the  part  is  capable 
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of  being  rotated  by  hand  or  otherwise.  Eipp- 
Armstrong  Co.  v.  King  Philip  Mills,  130  Fed. 
28,  29 ;  King  Philip  MiUs  v.  Kip-Armstrong 
Co.,  1B2  Fed.  975,  976,  66  a  C.  A.  45. 

ROUGH 

See  In  the  Rough. 

BOUGH  HANBUHO 

The  clauses  of  the  charge  in  an  action 
for  injury  to  a  shipment  of  cattle,  in  which 
the  right  to  recover  was  submitted,  having 
explicitly  made  such  right  to  depend  on  a 
finding  that  the  delays  and  rough  handling 
alleged  constituted  negligence,  and  in  another 
clause  the  Jury  being  instructed  that  they 
could  not  aUow  anything  for  such  shrinkage 
or  damage  as  would  be  ordinary  and  reason- 
able in  a  shipment  of  cattle  over  such  route, 
but  in  estimating  the  damages,  if  any,  they 
would  take  into  consideration  only  such  as 
may  have  been  sustained. by  the  cattle  by 
reason  of  unreasonable  delays  and  rough 
handling,  "rough  handling"  in'  such  clause, 
as  well  as  in  one  in  which  it  was  charged 
that  if  defendants  transported  said  cattle 
with  reasonable  dispatch,  and  did  not  handle 
them  roughly,  plaintiff  could  hot  recover,  is 
to  be  treated  as  meaning  such  unreasonable 
and  negligent  handling  as  was  beyond  the 
natural  and  usual  way  of  handling  such  ship- 
ments. Southern  Kansas  Ry.  Co.  of  Texas 
T.  Yarbrough,  109  S.  W.  390,  392,  49  Tex.  Civ. 
App.  407. 

BOUGH  SHADOWING 

"Rough  shadowing**  by  detectives  means 
that  those  engaged  in  the  work  are  not  obliged 
to  conceal  the  fact  that  the  subject  of  sur- 
veillance is  being  shadowed  or  followed ;  the 
work  being  done  so  openly  that  the  subject, 
or  the  general  public,  or  both,  may  know  of 
it.  Schultz  V.  Frankfort  Marine  Accident  & 
Plate  Glass  Ins.  Co.,  139  N.  W.  386,  389,  161 
Wis.  537,  43  L.  R  A.  (N.  S.)  520. 

ROUGHING 

As  applied  to  printed  pictures,  "rough- 
ing** is  a  separate  process  after  the  printing 
of  a  picture,  which  gives  to  it  somewhat  the 
effect  of  an  oil  painting,  increases  its  durabili- 
ty, and  improves  its  appearance.  Turner  y. 
Osgood  Art  Colortype  Co.,  79  N.  B.  306,  307, 
223  111.  629. 

ROULETTE 

"'Roulette*  is  a  gambling  game  and  a 
banking  game.**  Yasey  v.  Campbell,  88  Paa 
509,  4  Cal.  App.  451. 

ROUND 

BOT7ND  8TEEI«  WIBE 

The  Tariff  Act  provides  a  specific  rate  or 
duty  on  wire,  with  an  additional  duty  where 
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it  Is  manufactured  into  articles,  also  an  addi- 
tional rate  when  it  is  coated.  Articles  made 
from  "round  steel  wire"  coated  with  copper 
are  subject  to  each  of  the  latter,  duties,  in  ad- 
dition to  that  applicable  to  the  wire  in  its 
uncoated,  unmanufactured  state.  Burditt  & 
Williams  Co.  v.  United  States,  147  Fed.  892, 
893. 

ROTTND  TIMBER 

In  Tariff  Act  July  24,  1897,  c.  11,  {  1, 
Schedule  D,  30  Stat.  167,  paragraphs  194  and 
196  provide,  respectively,  for  "round  timber 
used  in  building  wharves,"  and  for  electric 
light  poles,  etc.;  and  paragraph  699,  Free 
List,  §  2,  30  Stat.  202,  enumerates  **round  un- 
manufactured timber  •  •  ♦  not  special- 
ly provided  for."  Held,  that  any  round  sticks 
which  in  their  shape  as  Imported  are  used 
for  any  of  the  purposes  specified  in  said  par- 
agraphs 194  and  196,  either  in  the  rough  or 
finished,  are  subject  to  classification  under 
those  paragraphs;  rather  than  under  para- 
graph 699.  Perfection  Pile-Preserving  Co.  v. 
United  States,  147  Fed.  922,  923.' 

X 

BOUND  UNMANTTTACTUBED  TIMBEB 

See  Logs  and  Round  Unmanufactured 
Timber. 

ROUNDHOUSE 

A  railroad  "roundhouse"  is  a  repair  shop 
within  the  meaning  of  a  condition  in  a  grant 
of  a  franchise  that  the  grantee  shall  estab- 
lish his  "repair  shop"  at  a  certain  place.  Al- 
exandria V.  Morgan*s  Louisiana  &  T.  R.  & 
S.  C.  Co.,  33  South.  6(5,  68,  109  La.  50. 

ROUTE 

See  Local     Route;    New  Route;    Post 
Roads  and  Routes. 

ROYAL  PREROGATIVE 

A  "royal  prerogative"  is  an  arbitrary 
power  vested  in  the  executive,  a  power  or 
will  which  is  discretionary  and  uncontrolled. 
It  is  often  employed  in  the  sense  that  it  is 
an  arbitrary  power  of  the  state,  as  distin- 
guished from  a  sovereign  power,  which  be- 
comes effective  in  Its  exercise  by  legislation. 
Zimmerman  v.  Chelsea  Sav.  Bank,  127  N.  W. 
851,  362,  161  Mich.  704. 

ROYAL  TITLE 

A  "royal  titie"  is  the  highest  order  of  ti- 
tle known  by  any  law,  or  principle,  in  the 
province  of  east  Florida.  Titles  of  this  de- 
scription were  designed  to  convey  the  fee 
simple  to  the  grantee.  They  were  usually 
made  by  the  acting  governors  of  the  province 
in  the  name  of  the  king.  They  recited  the 
grant  to  be  in  perpetuity,  and  also  the  specific 
metes  and  bounds  of  the  land.  This  title  may 
be  said  to  correspond  in  character  with  that 


of  a  patent  Issued  by  our  government  "Con- 
cessions without  conditions"  are  understood 
to  differ  from  a  "royal  title"  only  in  this: 
That  most  of  the  latter  recite  the  metes  and 
bounds,  whereas  the  unconditional  conces- 
sion, although  definite  In  quantity  and  loca- 
tion of  the  land,  is  still  subject  to  a  survey, 
which,  when  made,  was  followed  by  matur- 
ing the  concession  by  a  royal  title.  There  is 
also  a  peculiarity  in  the  legal  phraseology  of 
a  "royal  title."  In  all  the  kniQts  of  this  na- 
ture the  legal  right  to  the  lands  is  asserted. 
Florida  Town  Imp.  Co.  v.  Bigalsky,  33  South. 
450,  453,  44  Fla.  771  (quoting  from  the  report 
of  the  Land  Commissioners  of  1826), 

ROYALTY 

See  Advanced  Royalty. 
As  personal  property,  see  Personal  Prop- 
erty. 
As  rent,  see  Rent. 

The  word  "royalty,"  as  used  in  a  gas 
lease,  generally  refers  to  "a  share  of  the 
product  or  profit  reserved  by  the  owner  for 
permitting  another  to  use  the  property." 
Indiana  Natural  Gas  &  Oil  Co.  v.  Stewart,  90 
N.  B.  384,  386,  45  Ind.  App.  554. 

The  word  "royalty"  as  employed  in  a 
coal  mining  lease  means  the  share  of  the 
profit  reserved  by  the  owner  for  permitting 
the  removal  of  the  coal  and  Is  In  the  nature 
of  rent.  Kissick  v.  Bolton,  112  N.  W.  95,  96, 
134  Iowa,  650. 

The  measure  of  damages  for  coal  taken 
from  another's  land  through  an  honest  jnis- 
take  is  the /Value  of  the  coal  taken  as  it  lay 
in  the  mine,  or  the  usual  reasonable  royalty 
paid  for  the  right  of  mining;  the  "royalty" 
being  the  price  paid  for  coal  as  it  lies  in  the 
earth.  Burke  Hollow  Coal  Co.  v.  I^wson, 
151  S.  W.  657,  151  Ky.  305. 

As  used  in  Milwaukee  charter,  c.  5,  {  23, 
providing  that  the  board  of  public  works 
shall  have  power,  under  the  authority  of  the 
common  council,  to  make  a  contract  with  a 
patentee,  to  use  any  patented  article,  process, 
combination,  or  work,  for  the  said  city,  at  a 
stipulated  "royalty"  for  the  use  thereof,  the 
word  "royalty"  did  not  contemplate  a  con- 
tract  whereby  a  sum  equal  to  nearly  two- 
thirds  of  the  whole  cost  of  the  paving  should 
go  to  the  patentee,  and  thereby  competitive 
bidding  be  prevented.  Allen  v.  City  of  Mil- 
waukee, 106  N.  W.  1099,  1102,  128  Wis.  678, 
5  L.  R.  A.  (N.  S.)  680,  116  Am.  St  Rep.  54,  8 
Ann.  Cas.  392. 

RUBBEROID 

The  word  "Ruberold"  Is  not  the  subject 
of  exclusive  appropriation  as  a  trade-mark 
for  a  flexible  waterproof  roofing,  since,  even 
though  the  roofing  contains  no  rubber,  the 
word  is  descriptive,  and  not  indicative  of  ori- 
gin or  ownership.    Standard  Paint   Co.  v. 
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Trinidad  Asphalt  Mfg.  Co.,  31  Sup.  Ct  456, 
457,  220  U.  S.  446,  55  L.  Ed.  536 ;  Trinidad 
Asphalt  Mfg.  Go.  Y.  Standard  Paint  Co.,  163 
Fed.  977,  90  C.  C.  A.  195. 

RUBBLE  STONE 

Dimension  and  footing  stone  distinguish- 
ed, see  Dimension  Stone. 

RUB  DOWN  BRICK  WORK 

Where  the  specifications  of  a  building 
contract  require  the  contractor  to  '*rub  down 
all  brick  work  on  street  sides,"  the  contrac- 
tor cannot  claim  pay  for  cleaning  street  walls 
with  add  as  for  extra  work ;  the  work  com- 
ing within  the  terms  of  the  contract.  Cham^ 
berlain  v.  Hibbard,  38  Pac.  437,  438,  20  Or. 
428. 

RUDE 

*  A  statement  of  a  witness  that  a  conduc- 
tor laid  his  hand  gently  u];K)n  the  shoulder  of 
a  passenger  for  the  purpose  of  ejecting  him 
from  the  train  excludes  the  idea  of  rudeness 
or  force.  According  to  Webster's  Dictionary, 
"gently"  means  softly,  mildly,  while,  "rude" 
means  rough,  insulting.  Holmes  v.  Carolina 
Cent.  R.  Co.,  94  N.  C.  318,  323. 
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'Willfully*  Is  not  synonymous  with 
*rudely.*"  Under  Pen.  Code  1895,  art,  834, 
prescribing  a  punishment  against  those  who 
**rudely  display  any  pistol  or  other  deadly 
weapon  in  a  manner  calculated  to  disturb," 
etc.,  an  information  charging  that  defendant 
••willfully  and  unlawfully"  displayed  a  dead- 
ly weapon  is  sufficient.  Fuller  y.  State,  87  S. 
W.  832,  48  Tex.  Cr.  B.  300. 

RUFFED  GROUSE 

GrousG  as  including,  see  Grouse. 

RUIN 

LouisEiana  Rev.  Civ.  Code,  art  2322,  de- 
clares that  the  owner  of  a  building  is  an- 
swerable for  the  damage  occasioned  by  its 
"ruin"  when  this  is  caused  by  neglect  to  re- 
pair it,  or  when  it  is  the  result  of  a  vice  in 
its  original  construction.  Held,  that  the 
term  **ruln,"  as  so  used,  means  the  collapse, 
falling,  or  giving  way  of  the  whole  or  of 
some  part  of  the  building  whereby  some  per- 
son is  injured.  ITrank  v*  Suthon,  159  Fed. 
174,  17a 

RULE 

See  Consent  Rule;  Home  Rule;  Six 
Months  Rule;  Under  the  Civil  Service 
Rules. 

Front-foot  rule,  see  Front  Foot. 

Make  rule,  see  Make. 


The  word  "rule"  as  used  in  common  par- 
lance has  a  double  meaning.  It  may  refer 
to  an  express  formula  of  conduct,  promul- 
gated by  some  one  having  authority  to  pre- 
scribe or  command,  or  to  a  course  or  prac- 
tice pursued  generally  by  one  or  more  per- 
sons. Schaufele  v.  Central  of  Georgia  Ry. 
Co.,  65  S.  EX  708,  710,  6  Ga.  App.  660. 

The  terms  "rule"  and  •'order,"  which  are 
synonymous,  include  commands  to  lower 
courts  or  court  officials  to  do  ministerial 
acts.  Carter  v.  Louisiana  Purchase  Exposi- 
tion Co.,  102  S.  W.  6,  9,  124  Mo.  App.  530. 

"The  process  by  which  a  defective  tran- 
script on  appeal  is  amended  on  suggestion  of 
a  diminution  of  the  record  is  denominated  a 
'rule.' "  Hager  v.  Knapp,  78  Pac.  671,  673, 
45  Or.  512  (citing  B.  &  0.  Comp.  |  594). 
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It  is  not  unfrequent  to  consider  and 
speak  of  a  regular  practice  under  a  rule,  as 
itself  forming  a  "rule.*  A  regular  course  of 
decisions  on  the  text  of  the  law  constitutes 
a  rule  of  construction  by  which  that  text 
is  to  be  applied  to  all  similar  cases;  but 
alter  the  text  and  the  rule  no  longer  gov- 
erns." Talbot  V.  Seeman,  5  U.  S.  (1  Cranch) 
1,  36,  2  L.  Ed.  15. 

••Legislative  power,"  within  Const,  art.  4, 
i  1,  providing  that  the  legislative  power  shall 
be  vested  in  the  General  Assembly,  is  the 
power  to  make  laws;  a  •'law"  is  a  rule  of 
civil  ^conduct,  prescribed  by  the  supreme 
power  of  a  state;  a  "rule"  is  distinguished 
from  whim,  caprice,  compact,  agreement,  or 
discretion,  and  "prescribed"  means  that  the 
rule  shall  be  manifested  and  published,  so  as 
to  be  known  as  a  rule  of  dvil  conduct.  Mer- 
chants* Exchange  of  St  Louis  v.  Elnott,  111 
S.  W.  665,  571,  212  Mo.  616. 

The  •*rule"  of  the  master,  the  violation 
of  which  renders  the  servant  ipso  facto  negli- 
gent, is  not  the  general  course  or  practice  by 
which  the  work  is  usually  done,  but  an  ex- 
plicit promulgated  regulation  or  mandatory 
instruction.  Atlantic  Coast  Line  Ry.  Co. 
V.  McLeod,  70  S.  EL  214,  218,  9  Ga.  App.  13. 

The  phrase  "rules  of  the  Code  of  Civil 
Procedure"  as  used  in  Street  Opening  Act 
1903,  §  6  (St.  1903,  p.  378,  c.  268),  means  the 
laws  or  provisions  of  that  Code,  and  not 
merely  the  rules  governing  pleading  and 
practice  as  prescribed  therein,  especially  in 
view  of  section  37  providing  for  a  liberal 
construction  of  the  provisions  of  the  act  to 
promote  the  objects  thereof.  City  of  Los 
Angeles  v.  Gager,  102  Pac.  17,  18,  10  CaL 
App.  378. 

Recommendation  of  the  executive  com- 
mittee adopted  by  the  "Ocean  Beach  Associa- 
tion" chartered  by  Act  March  13,  1873,  and 
entered  in  its  minutes  to  the  effect  that  a 
block  of  lots  be  dedicated  to  public  use,  is 
not  a  "rule  or  regulation"  within  a  restrictive 
covenant  in  its  deed  for  one  of  such  lots  that 
the  grantee  shall  not  suffer  liquor  to  be  sold 
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usual  concomitant.  If  one  were  not  appre- 
hensive of  the  force,  he  would  not  have  the 
fear.  State  v.  Howard,  77  Pac.  50,  52,  30 
Mont  518. 

The  gist  of  the  offense  of  * 'robbery "  Is 
the  force  or  intimidation  and  the  taking  from 
the  person  against  his  will  of  a  tiling  of  value 
and  belonging  to  him,  and  the  nature  and  val- 
ue of  the  property  taken  Is  immaterial.  Peo- 
ple V.  Nolan,  95  N.  E.  140,  250  111.  351,  34 
L.  R.  A.  (N.  S.)  301,  Ann.  Cas.  1912B,  401. 

*  It  is  unnecessary  to  prove  both  violence 
and  intimidation ;  and.  If  the  fact  be  attend- 
ed with  the  circumstance  of  terror,  such 
threatening  word  or  gesture  as  in  common 
experience  la  likely  to  create  apprehension  of 
danger,  and  induce  a  man  to  part  with  his 
property  for  the  safety  of  his  person.  It  is 
robbery,  and  It  Is  unnecessary  to  prove  actual 
fear,  as  that  will  be  presumed.  State  v. 
Luhano,  102  Pac.  260^  262,  31  Nev.  278. 

To  constitute  robbery,  the  taking  need 
not  be  '* without  the  consent  of  the  owner 
and  fraudulently  done'* ;  a  taking  by  putting 
in  fear  of  life  or  bodily  injury  being  suffi- 
cient Brown  v.  State,  136  S.  W.  265,  266, 
61  Tex.  Cr.  R.  334. 

Where  an  article  Is  so  attached  to  the 
person  or  clothes  as  to  create  resistance,  how- 
ever slight,  or  where  there  Is  a  struggle  to 
keep  it,  the  taking  is-  robbery.  People  v. 
Campbell,  84  N.  E.  1085,  1036,  234  111.  391, 
123  Am.  St  Rep.  107, 14  Ann.  Cas.  186. 

The  Pen.  Code  Ga.  definition  of  "rob- 
bery" is  merely  declaratory  of  the  common 
law.  The  "force,"  in  such  definition,  is  the 
same  as  the  "violence"  of  the  common-law 
definition;  and  the  'Intimidation"  in  such 
definition  is  synonymous  with  the  ''putting  In 
fear"  in  the  common  law.  Johnson  v.  State, 
57  S.  E.  1056,  1  Ga.  App.  729. 

To  constitute  the  crime  of  "robbery" 
there  must  be  violence  or  intimidation  of 
such  a  character  as  that  the  injured  party  is 
put  in  fear  of  such  a  nature  as  in  reason  and 
common  experience  is  likely  to  Induce  a  per- 
son to  part  with  his  proper^  a^lnst  his  will, 
and  temporarily  suspend  the  power  of  exer- 
cising his  will.  Steward  v.  People,  79  N.  E. 
636,  630,  224  lU.  434. 

"Under  a  statute  defining  "robbery"  to  be 
the  felonious  taking  of  personalty  by  means 
of  force,  etc.,  the  use  of  only  such  force  as 
Is  necessary  to  take  money  without  the  re- 
sistance of  the  victim  Is  insufficient  to  con- 
stitute robbery.  State  v.  Paisley,  92  Pac. 
566,  568,  36  Mont  237. 

Under  Pen.  Code,  {  211,  providing  that 
"robbery"  is  the  felonious  taking  of  personal 
property  In  the  possession  of  another  from 
his  person  or  immediate  presence  and  against 
his  will,  accompanied  by  force  or  fear,  an 
information  charging  that  the  property  was 
taken  from  prosecutor's  presence,  but  falling 
to  charge  that  it  was  taken  from  prosecutor's 


possession,  was  fatally  defective.    People  v. 
Ho  Sing,  93  Pac.  204,  205,  6  Cal.  App.  752. 

Starr  &  C.  Ann.  St  1896,  p.  1345,  c.  38, 
par.  413,  defines  "robbery"  as  the  felonious 
and  violent  taking  of  money,  etc.,  from  the 
person  of  another  by  force  or  intimidation. 
Held  that,  where  plalntlfF  in  order  to  steal 
money  in  the  safe  at  a  railroad  station  vio- 
lently assaulted  the  watchman  in  charge  of 
the  station,  he  was  guilty  of  an  assault  with 
Intent  to  rob  the  watchman.  0*Donnell  v. 
People,  79  N.  E.  639,  642,  224  lU.  218,  8  Ann. 
Cas.  123. 

The  act  of  the  General  Assembly  approv- 
ed August  6, 1903  (Acts  1908,  p.  43),  amending 
Pen.  Code  1895,  i  151,  defining  "robbery,"  by 
adding  to  that  section  "or  the  sudden  snatch- 
ing, taking  or  carrying  away  any  money, 
goods,  chattels,  or  anything  of  value  from 
the  owner  or  person  in  i)ossession  or  control 
thereof^  without  the  consent  of  the  owner  or 
person  in  possession  or  control  thereof,"  did 
not  create  an  independent  and  new  statutory 
offense,  nor  abolish  the  distinctive  element 
which  differentiates  the  crime  of  robbery  from 
larceny,  1.  e,  violence.  Robbery,  which  is 
committed  by  a  sudden  snatching,  as  described 
in  the  amending  act,  is  robbery  by  force,  and 
is  punishable  as  prescribed  in  Pen.  Code 
1895,  §  152.  Pride  v.  State,  64  S.  E«  086,  687, 
125  Ga.  748. 

Where  defendant  snatched  a  watch  from 
the  person  of  the  owner  with  sufficient  force 
to  break  the  chain,  he  was  guilty  of  "rob- 
bery." Perry  v.  Commonwealth  (Ky.)  86  S. 
W.  732. 

The  felonious,  taking  of  property  from 
the  person  of  another  against  his  will  by 
force,  violence,  or  .putting  the  person  in  fear 
Is  "robbery."  The  felonious  taking  of  prop- 
erty from  the  person  against  his  will,  by 
force,  or  violence,  however  slight,  constitutes 
the  offense.  Two  persons  met  a  third  person. 
One  of  the  two  asked  the  third  if  he  could 
change  a  ten  dollar  bill,  holding  out  his  hand 
containing  some  silver.  When  the  third  held 
out  the  bill  to  exchange  for  the  silver,  the 
other  snatched  it  out  of  his  hands  and  both 
of  the  two  persons  ran  away.  The  two  were 
guilty  of  "robbery."  Stockton  v.  Common- 
wealth, 101  S.  W.  298,  299,  125  Ky.  268. 

"Robbery"  may  be  committed  by  un- 
lawfully, feloniously,  forcibly,  and  without 
the  consent  of  another,  taking  from  ni<a  per- 
son his  property,  though  he  be  not  put  in 
fear  thereby,  or  by  putting  him  jn  fear  with- 
out using  actual  force  or  violence;  but,  in 
the  latter  case,  there  must  be,  upon  the  part 
of  the  wrongdoer,  such  an  attempt  at  intimi- 
dation>  threat  of  violence,  demonstration,  or 
offer  of  force,  toward  the  person  deprived  of 
his  property,  for  the  purpose  of  securing  Its 
surrender,  as  would  be  reasonably  calculated 
to  put  the  latter  la  fear  and  cause  him  to 
part  with  his  property.  Commonwealth  v. 
Tltsworth  (Ky.)  98  S.  W.  1028, 1029. 
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Rev.  St  Mo.  1809,  {  1883,  declares  that 
every  person  who  shall  be  convicted  of  unlaw- 
fully taking  property  of  another  from  his 
person  or  in  his  presence  against  his  will, 
by  violence  to  his  person  or  by  putting  him 
in  fear  of  some  immediate  injnry  to  his  per- 
son, shall  be  adjudged  guilty  of  "robbery  in 
the  first  degree" ;  and  hence  an  information 
alleging  that  accused  did  unlawfully  and 
feloniously  make  an  assault,  followed  by 
the  £acts  necessary  in  an  Information  for 
**robbery  in  the  first  degree,"  is  not  objection- 
able In  that  it  failed  to  charge  that  the  as- 
sault was  felonious.  State  v.  Calvert,  107 
8.  W.  1078,  1079,  209  Ma  280. 

.  An  Instruction,  in  an  action  on  an  acci- 
dent policy  limiting  the  loss  to  one-tenth  in 
the  event  of  death  due  to  injuries  intention- 
ally inflicted  on  insured  by  another,  except 
assaults  for  the  purpose  of  robbery,  that  the 
word  "robbery"  was  used  in  its  ordinary 
meaning,  that  to  constitute  the  oflPense  it 
was  not  necessary  that  the  obtaining  posses- 
sion of  property  must  be  accomplished 
through  violence  or  fear,  but  that  it  was  suf- 
ficient if  the  violence  or  fear  was  concomi- 
tant with  the  taking,  though  defective  for 
failing  to  more  sharply  point  out  the  ques- 
tion whether  or  not  the  assault  was  commit- 
ted for  the  sole  purpose  of  robbery,  was  not 
erroneous.  Weidner  v.  Standard  Life  &  Ac- 
cident Ins.  Co.  of  Detroit,  Mich.,  113  N,  W. 
50,  51,  132  Wis.  024. 

"Robbery"  as  defined  by  the  Oklahoma 
statutes  is  wrongful  taking  of  personal  prop- 
erty in  the  possession  of  another  from  his 
person  or  Immediate  presence  and  against  his 
will,  accomplished  by  means  of  force  or  fear. 
"The  fear  which  constitutes  robbery  may  be 
either:  (1)  The  fear  of  an  unlawful  injury, 
Immediate  or  future,  to  the  person  or  proper- 
ty of  the  person  robbed  or  of  any  relative 
of  his,  or  member  of  his  family ;  or  (2)  the 
fear  of  an  Immediate  and  unlawful  injury 
to  the  person  or  property  of  any  one  in  thfe 
company  of  the  person  robbed,  at  the  time 
of  the  robbery."  From  this  it  is  seen  that 
force  Is  not  a  necessary  element  in  the  crime 
of  robbery.  If  personal  property  is  wrong- 
fully taken  from  the  possession  of  another 
from  his  person  or  immediate  presence  and 
against  his  will,  through  fear  of  an  unlaw- 
ful Injury,  immediate  or  future,  to  the  per- 
son or  property  of  the  person  robbed,  or  of  a 
relative  of  his  or  member  of  his  family,  such 
taking  is  just  as  much  robbery  as  though  it 
was  committed  by  actual  force.  Cochran  v. 
State,  lU  Pac.  974,  975,  4  Okl.  Cr.  379* 

A  "robbery"  is  a  "felonious  and  forcible 
taking  from  the  person  of  another  of  goods 
or  money  to  any  value  by  violence  or  putting 
in  fear."  An  instruction  that  if  accused  by 
stealth  got  possession  of  money  of  the  prose- 
cutor by  taking  it  from  his  person  and  be- 
fbre  accused  had  secured  the  money  the 
prosecutor   discbvered  the   taking,   and   by 


force  attemi)ted  to  regain  possession  of  it, 
and  accused  by  physical  force  prevented 
prosecutor  from  retaking  it,  and  either  re- 
tained it  himself  or  fraudulently  transferred 
it  to  another,  it  was  a  taking  by  force,  was 
error.  Jones  v.  Commonwealth,  74  S.  W.  263, 
115  Ky.  592,  103  Am.  St.  Rep.  340  (quoting 
and  adopting  definition  in  Commonwealth  v. 
Prewitt,  82  Ky.  240). 

"The  statute  (Ballinger's  Ann.  Codes  Sc 
St.  Supp.  f  7103)  defines  'robbery'  to  be  the 
forcible  and  felonious  taking  from  the  per- 
son of  another,  or  from  his  immediate  pres- 
ence, any  article  of  value  by  violence  or  put- 
ting in  fear,  and  it  is  contended  by  the  ap- 
pellants that  the  evidence  here  fails  to  show 
such  use  of  force  and  violence,  or  such  putting 
in  fear,  in  taking  the  property,  as  is  ne<jes- 
sary  to  constitute  'robbery'  under  the  statute. 
The  courts  generally  hold  that  it  is  not  'rob- 
bery' to  merely  snatch  from  the  hand  or  per- 
son of  another,  or  to  surreptitiously  take 
from  another's  pocket,  money  or  some  other 
thing  of  value,  as  such  taking  lacks  the  ele- 
ment of  force,  or  putting  in  fear,  one  or  the 
other  of  which  being  essential  to  constitute 
the  crime  of  burglary.  It  Is  also  generally 
held  that  where  the  property  is  obtained  by 
some  artifice  or  trick  Intended  to,  and  which 
does,  allay  resistance  and  not  arouse  fear, 
such  as  inducing  one  to  part  voluntarily  with 
his  money  or  property  under  the  belief  that 
the  taker  has  a  lawfuJ  right  to  it,  does  not 
constitute  'robbery.'  But,  on  the  other  hand, 
it  is  generally  held  whenever  the  elements  of 
force  or  putting  In  fear  enters  into  the  tak- 
ing and  is  the  cause  that  induces  the  owner 
of  the  property  to  part  with  it,  the  taking  is 
'robbery'  no  matter  how  slight  the  act  of 
force  or  the  cause  creating  the  fear  may  be, 
nor  by  what  other  circumstance  the  taking 
may  be  accompanied.  It  is  enough  that  the 
force  or  the  putting  In  fear  employed  is  suf- 
ficient to  overcome  resistance  on  the  part  of 
the  person  from  whom  the  property  is  taken, 
and  Is  the  moving  cause  inducing  him  to  part 
unwillingly  with  his  property."  Shannon  v. 
Northern  Pac  Ry.  Co.,  87  Pac.  351,  352,  44 
Wash.  321, 

Intent 

An  instruction  defining  robbery  in  the 
language  of  the  statute,  as  the  felonious  and 
violent  taking  of  money  or  other  valuable 
thing  from  the  person  of  another  by  force  or 
intimidation,  was  not  objectionable  as  omit- 
ting the  element  of  felonious  intent.  People 
V.  Scarbak,  92  N.  E.  286,  288,  245  111.  435. 

The  Intention  to  steal  is  necessary  to  con- 
stitute "robbery."  So  an  instruction  that  if 
accused  voluntarily  took  the  personal  prop- 
erty of  prosecutor  from  his  person  and 
against  his  will,  by  violence  or  by  putting 
him  in  fear  of  immediate  injury,  he  was 
guilty,  was  erroneous  for  falling  to  state  that 
such  intention  was  a  necessary  element  of  the 
crime.    Jones  v.  State,  48  South.  407,  408,  95 
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and  decide  that  the  testator  gave  a  fee-simple 
title  to  the  first  taker,  although  he  expressly 
limited  it  to  a  life  estate  by  apt  words. 
When,  however,  the  testator  has  used  other 
words,  such  as  **child"  or  "children,"  the  rule 
in  Shelley *s  Case  has  no  application,  and  the 
court  is  left  free  to  adopt  a  construction 
which  will  carry  into  effect  the  intention  of 
the  testator.  It  is  true  the  intention,  when 
discovered,  may  lead  to  the  same  result  as  is 
reached  under  the  rule  in  Shelley's  Case 
where  the  word  "heirs"  is  used,  but,  if  this 
bo  so,  it  is  because  the  intention  is  carried 
out  by  adopting  such  construction.  It  will 
never  be  so  construed  to  defeat  the  intention, 
as  may  follow  from  the  rigor  of  the  rule  in 
Shelley's  Case.  Connor  v.  Gardner,  82  N.  E, 
640,  644,  230  111.  258,  15  L.  R.  A.  (N.  S.)  73 
(citing  Kales,  Future  Int  §  129 ;  Schaefer  v. 
Schaefer,  31  N.  E.  136,  141  111.  337 ;  Straw- 
bridge  V.  Strawbridge,  77  N.  E.  78,  220  111.  61, 
4  L.  R.  A.  [N.  S.]  948,  110  Am.  St  Rep.  226). 

BUI.E  OF  CREDITS 

Rev.  St  §  5544,  declares  that  the  preced- 
ing section,  providing  the  commutation  to 
which  federal  convicts  may  be  entitled  for 
good  conduct,  shall  apply  to  such  prisoners 
only  as  are  confined  in  jails  or  peniten- 
tiaries where  no  credits  for  good  behavior  are 
allowed ;  but  in  other  cases  all  prisoners  con- 
fined in  jails  or  penitentiaries  of  any  state 
for  oftenses  against  the  United  States  shall 
be  entitled  to  the  same  "rule  of  credits"  for 
good  behavior  applicable  to  other  prisoners 
in  the  same  jail  or  penitentiary.  Held,  that 
Act  Pa.  1901,  allowing  a  specified  commuta- 
tion but  making  such  allowance  conditional 
on  the  act  of  the  Governor  of  the  state,  ap- 
proved by  the  board  of  inspectors  or  man- 
agers of  Pennsylvania  penitentiaries,  did  not 
prescribe  a  "rule  of  credits,"  but  rather  a 
commutation  of  sentence  to  be  exercised  at 
the  discretion  of  state  officers,  and  was  there- 
fore not  applicable  to  federal  prisoners. 
United  States  ex  rel.  Seiple  v.  Byers,  127  Fed. 
993,  995. 

BI7I£  OF  ULIV 

As  regulation,  see  Regulation. 

BULE  OF  FBOFEBTY 

The  term  "rules  of  property,"  as  used 
in  the  rule  that  courts  of  the  United  States 
adopt  and  follow  the  decisions  of  the  highest 
court  of  a  state  where  a  course  of  those  de- 
cisions, whether  founded  on  statutes  or  not, 
have  become  "rules  of  property"  within  the 
state,  mean  those  rules  governing  the  de- 
scent, transfer,  or  sale  of  property,  and  the 
rules  which  affect  the  title  and  possession 
thereto.  Kuhn  v.  Fairmont  Coal  Co.,  152 
Fed.  1013,  1015  (citing  Bucher  v.  Cheshire  R. 
Co.,  8  Sup.  Ct  974,  125  U.  S.  555,  31  L.  Ed. 
795;  Hind^  v.  Vattier,  5  Pet  398,  8  U  Ed. 
168;  Van  Rensselaer  v.  Kearney,  11  How. 
297,  13  L.  Ed.  703;  Christy  v.  Pridgeon,  4 
WaU.  196,  18  L.  Ed.  322 ;  Williamson  v.  Suy- 


dam,  6  Wall.  723,  18  L.  Ed.  967;  Williams 
V.  KirUand,  13  WaU.  306,  20  L.  Ed.  683: 
Walker  v.  State  Harbor,  17  WalL  648,  21 
L.  Ed.  744 ;  Townsend  v.  Todd,  91  U.  S.  452, 
23  L.  Ed.  413 ;  United  States  v.  Fox,  94  U.  S. 
315,  24  L.  Ed.  192;  Barrett  v.  Holmes,  102 
U.  S.  655,  26  L.  Ed.  291;  Peters  v.  Bain,  10 
Sup.  Ct  354,  133  U.  S.  670,  33  L.  Ed.  696; 
Randolph  v.  Quidnicli  Co.,  10  Sup.  Ct.  655, 
135  U.  S.  457,  34  L.  Ed.  200;  De  Vaughn  v. 
Hutchinson,  17  Sup.  Ct  461,  165  U.  S.  566, 
41  L.  Ed.  827;  Madisonville  Traction  Co.  v. 
St  Bernard  Mining  Co.,  25  Sup.  Ct  251,  196 
U.  S.  239,  49  L.  Ed.  462). 

A  decision  involving  a  part  of  a  tract  of 
land  dedicated  to  a  city  for  a  public  landing 
establishes  a  **rule  of  property"  with  respect 
to  another  part  of  the  tract,  which  must  be 
adhered  to,  regardless  of  the  merits  of  the 
original  controversy.  A  decision  adjudging 
that  a  city  was  the  owner  of  property  dedi- 
cated to  it,  and  had  the  right  to  make  any 
disposition  of  it  authorized  by  its  charter, 
though  made  in  a  suit  not  involving  a  diver* 
sion  of  the  land  to  a  private  purpose^  ia  a 
"rule  of  property"  with  respect  to  the  rights 
of  the  city  in  the  land.  Union  R.  Co.  ▼. 
Chickasaw  Cooperage  Co.,  95  S.  W.  171,  177, 
116  Tenn.  594  (citing  Wilkins  v.  Railroad,  75 
S.  W.  1026,  110  Tenn.  442). 

BTTIiER 

Restraint  of,  see  Restraints  of  Kings  or 
Princes. 

B17IJS8  AND  BEGUI.ATIONS 

The  words  "rules  and  regulations,"  as 
used  in  Civ.  Code  1895,  |  4527,  providing  that 
an  attachment  may  issue  against  a  corpora- 
tion not  incorporated  by  the  laws  of  the 
state,  but  transacting  business,  ther^n,  under 
the  same  rules  and  regulations  as  are  pre- 
scribed for  issuing  attachments  in  otiier  cas- 
es, refer  to  the  manner  of  Issuing  attadi- 
ments,  and  not  to  the  grounds  upon  wfalch 
they  may  Issue.  Parramore  v.  Alexander,  64 
S.  E.  660,  661, 132  Ga.  642. 

''Rules  and  regulations,*'  as  the  term  is 
employed  in  Act  March  23,  1906  (Laws  1906, 
p.  466,  c.  137),  regulating  the  racing  of  run- 
ning horses,  etc.,  and  providing  (section  3) 
that  the  state  racing  commission  established 
by  the  act  should  have  the  power  to  prescribe 
rules,  regulations,  and  conditions  under  which 
running  races  shall  be  conducted,  and  that  no 
races  shall  be  conducted  except  by  a  corpora- 
tion or  association  duly'  licensed  by  it,  im- 
plies uniformity,  publicity,  and  the  establish- 
ment of  standards  by  which  applicants  or 
licensees  may  know  In  advance  upon  what 
conditions  the  license  may  be  granted,  or  will 
be  withheld  or  revoked.  A  rule  must  neces- 
sarily be  of  general  application,  and  a  regula- 
tion must  apply  impartially.  State  Racing 
Commission  v.  Latonla  Agricultural  Ass*n, 
123  S.  W.  681,  685,  136  Ky.  173,  25  L.  R.  A. 
(N.  S.)  905. 
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Article  4,  §  8,  of  the  federal  OoQStitiition, 
which  provides  that  'X)ongre8S  shall  have  the 
power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United 
States,"  conferred  ample  authority  on  Con- 
gress to  enact  the  legislation  authorizing  the 
establishing  of  forest  reserves  on  the  public 
lands  and  the  making  of  rules  and  regula- 
tions by  the  Secretary  of  the  Interior  "to 
insure  the  objects  of  such  reservations,"  and 
the  rules  and  regulations  so  made  as  contain- 
ed in  the  compilation  of  October  3,  1903,  re- 
lating to  the  grazing  of  stock  on  such  re- 
serves, are  within  the  authority  so  conferred, 
and  reasonable  and  valid.  United  States  v. 
Shannon,  151  Fed.  863,  866. 

BJTLEB  OF  COKSTRUCTIOK 

There  is  a  difference  between  rules  gov- 
erning the  interpretation  of  wills  and  rules 
governing  their  construction,  and  rules  of 
construction  are  local  in  origin  and  operation, 
while  rules  of  interpretation  are  universal, 
and  there  can  be  no  Judicial  construction  of 
a  will  in  a  doubtful  case  until  the  interpreta- 
tion of  the  meaning  of  the  words  thereof  is 
ascertained  as  a  matter  of  fact.  In  re  Unit- 
ed States  Trust  Co.  of  New  York,  138  N.  T. 
Supp.  150,  158,  78  Misc.  Rep.  227. 

RUIiES  OF  nrXEBPBETATION 

Rules  of  construction  distingoished*  see 
Rules  of  Construction. 

Bui^nro 

The  word  "rulings,"  in  Rev.  Laws,  a  112, 
I  100,  conferring  on  the  Supreme  Judicial 
Court  Jurisdiction  in  equity  to  compel  the 
observance  of  laws  governing  street  railway 
companies  and  regulations  n^ade  in  accord- 
ance with  the  law  of  the  board  of  railroad 
commissioners,  etc.,  and  to  review,  annul,  or 
amend  the  "rulings"  of  any  state  board  or 
commission  relative  to  street  railways,  when 
C(Hi8idered  in  its  ordinary  meaning  and  in 
connection  with  the  fact  that  the  commission- 
ers appointed  pursuant  to  Resolves  1896,  p. 
637,  c.  87,  providing  for  the  appointment  of 
commissioners  to  consolidate  the  public  stat- 
utes and  to  suggest  mistakes,  omissions,  in- 
consistencies, etc.,  took  the  section  from  St 
1898,  p.  748,  c.  578,  §  25,  omitting  therefrom 
the  words  "of  law"  after  the  word  "rulings," 
and,  when  considered  in  connection  with  the 
fact  that  a  great  variety  of  matters  affecting 
street  railways  are  left  to  state  boards  and 
commissions,  means  rulings  of  law  and  ex- 
cludes findings  on  questions  of  fact.  Paine 
V.  Newton  St.  Ry.  Co.,  77  N.  E.  1026,  192 
Mass.  90. 

"Where  issues  of  fact  are  submitted  to 
the  Circuit  Court,  and  the  finding  is  general, 
nothing  is  open  to  review,  except  the  rulings 
of  the  Circuit  Court  in  the  progress  of  the 
trial,  and  the  phrase  ^rulings  of  the  court 
in  the  progress  of  the  trial'  does  not  include 
the  general  finding  of  the  Circuit  Court  nor 


r  the  condusions  of  the  Circuit  Court  embodied 
in  sudU  general  finding."  Keeley  v.  Ophir 
Hill  Consol.  Minhag  Co.,  169  Fed.  69^  600, 
95  C.  O.  A.  96  (quoting  and  adopting  defini- 
tion in  Cooper  v.  Omohundro^  19  Wall.  66, 
22  L.  Ed.  47). 

RUM 

See  Bay  Rum. 

RUN 

See  Cargo  Run ;  Constructed,  Run,  and 
Operated;  Country  Run  Oats;  Or- 
chard Run. 

In  a  dty  ordinance  authorizing  a  street 
railroad  company  to  operate  its  lines  in  cer- 
tain streets  and  providing  that  if  the  dty 
thereafter  pave  any  street  along  which  the 
railroad  "may  run"  the  company  shall  pave 
the  space  between  the  rails,  the  words  "may 
run"  mean  streets  whereon  the  track  of  the 
railroad  company  shall  have  been  construct- 
ed, not  streets  whereon  the  company  has 
the  right  or  license  to  operate  its  road,  but 
of  which  right  or  license  it  has  not  availed 
itself.  Harris  v.  City  of  Macomb,  72  N.  B. 
762,  763,  213  IlL  47. 

BUK  AHEAD 

The  direction  "run  ahead  of  third  class 
trains"  means  to  pass  around  such  trains  at 
sidings  going  in  the  same  direction.  Cogbill 
V.  Louisville  &  N.  R.  Co.,  44  South.  683,  684, 
152  Ala.  154. 

BUN  17PON  ETTHEB  SIDE 

The  exception  in  Rev.  St  $  4786,  provid- 
ing that  "extra  taxes,  when  levied  as  here- 
inbefore provided,  shall  be  on  real  and  per- 
sonal property  within  one  mile  on  each  side 
of  the  free  turnpike  road,  except  where  any 
road  improvement  of  free  turnpike  road,  or 
any  toll  road,  or  unimproved  state  or  county 
road,  being  unconnected  with  the  same,  'runs 
upon  either  side'  of  such  proposed  road,  with- 
in less  than  two  miles,  then  the  extra  taxes 
shall  only  be  levied  upon  such  lands  and  per- 
sonal property  as  lie  within  one-half  the 
distance  of  such  roads,"  applies  <Mily  to  roads 
of  the  spedfied  kinds,  which,  being  uncon- 
nected with  the  proposed  free  turnpike,  run 
along  such  proposed  free  turnpike  on  either 
side  within  less  than  two  miles,  and  in  the 
same  general  direction  as,  or  approximately 
parallel  with,  the  proposed  road.  Neither  a 
road  which  crosses  a  proposed  free  turnpike, 
and  which  does  not  run  approximately  parallel 
with  such  turnpike  on  either  side;  nor  a 
road  terminating  or  beginning  at  a  point 
within  less  than  two  miles  of  a  proposed  free 
turnpike,  and  unconnected  with  such  proposed 
free  turnpike,  is  such  a  road  as  is  contemplat- 
ed in  the  exception  provided  for  in  the  section ; 
and,  when  the  boundaries  of  the  free  turn- 
pike district  have  been  limited  to  one-half  the 
distance  of  such  road  or  roads,  such  district 
is  illegal,  and  the  coostmction  of  such  free 


BUNNINO 


424 


RUNKINa  FRONT  FOOT 


turnpike  with  such  boundaries  will  be  enjoin- 
ed. Cornell  ▼.  Franklin  Ckwnty  Com'rs,  65 
N.  b:  098,  67  Ohio  St  385. 

BUMJNING 

Tbe  word  "running,"  as  used  in  Civ. 
Code  1895,  |  2321,  creating  a  presumption  of 
negligence  against  a  railroad  company  where 
damage  is  done  by  the  running  of  its  locomo- 
tives, cars,  or  machinery,  does  not  refer  so 
much  to  actual  motion  as  it  does  to  the  gen- 
eral operation  of  its  locomotives,  cars,  or 
machinery.  Smith  v.  Atlantic  Coast  Line  R. 
Co.,  62  S.  E.  1020,  1021,  5  Ga.  App.  219. 

Where  a  trainman  is  injured  while  he  is 
endeavoring  to  fasten  with  chains  two  de- 
tached portions  of  the  train  which  have  be- 
come separated  by  the  pulling  out  of  a  draw- 
head  of  one  of  the  cars,  by  the  front  part  of 
the  train  being  moved  back  upon  him,  the  in- 
Jury  is  caused  by  the  ''running  of  the  train" 
within  the  meaning  of  Civ.  Code  1895,  |  2321. 
Southern  Ry.  Co.  v.  Holbrook,  03  S.  B.  203, 
204, 124  Ga.  679. 

If  a  car  containing  passengers  is  stopped 
while  in  transit,  and  the  passengers  are  di- 
rected by  the  conductor  to  change  to  another 
car,  which  is  on  a  track  parallel  to  the  first, 
and  if,  while  they  are  so  doing,  the  employ^ 
of  the  company  put  out  the  lights  of  the  first 
car,  and  cause  it  to  Jerk  suddenly,  resulting 
in  injury  to  a  passenger  who  is  in  the  act  of 
making  the  change,  this  would  be  an  "injury 
resulting  from  the  running  of  the  cars"  of  the 
company,  within  the  meaning  of  the  statute, 
and  would  also  be  a  "damage  done  by  a  per- 
son in  the  employment  and  service  of  the  com- 
pany," so  as  to  raise  the  statutory  presump- 
tion of  negligence  against  it  Georgia  Ry. 
&  Electric  Co.  v.  Reeves,  51  S.  E.  610,  611, 123 
Ga.  697. 

Where  a  train  pulls  up  to  a  station  and 
stops  and  a  passenger  in  alighting  is  injured 
because  the  step  of  the  car  is  broken  or  want- 
ing, technically  speaking,  the  train  is  not 
"running"  in  the  sense  of  being  in  actual  mo- 
tion at  the  instant  when  a  passenger  is  alight- 
ing. But  he  is  injured  by  the  running  of  the 
train  in  the  sense  that  it  is  being  operated, 
and  that  as  a  i)art  of  such  operation  tbe  com- 
pany must  allow  passengers  proper  opportuni- 
ties for  alighting.  Seaboard  Air  Line  Ry. 
Co.  v.  Bishop,  63  S.  B.  1103,  1107,  132  Ga.  71. 

BUNNHia  ACCOUNT 

The  term  "running  account,"  when  used 
in  a  statute  of  limitations,  means  an  open, 
mutual  account  Brock  v.  Wildey,  54  S.  E. 
195,  125  Ga.  82. 

BUNNINO  AT  JJkJBLQlE 

See  At  Large. 

BUNNINO,  CONDUCTING,  OB  HANAG- 
INO 

An  assistant  station  agent  passing,  by 
means  of  a  hoop»  an  order  from  a  dispatcher 


to  a  brakeman  on  a  moving  train  passing  the 
station,  pertaining  to  the  movement  of  the 
train,  is  not  "running,  conducting,  or  manag- 
ing a  train"  within  Rev.  St  1909,  |  5425, 
and,  where  he  delivered  such  order,  hia  negli- 
gence in  directing  a  servant  under  him  to  run 
by  the  side  of  the  train  to  receive  the  hoop 
is  not  within  the  statute.  Gray  v.  Wabash 
R.  Co.,  137  S.  W.  324,  326,  157  Mo.  App.  92. 

Rev.  St  1899,  |  2864,  as  amended  by 
Laws  1905,  p.  135,  making  a  railroad  liable 
for  the  death  of  an  employ^  occasioned  by 
the  negligence  of  another  employ^,  while 
"running,  conducting,  or  managing  any  loco- 
motive, car,  or  train  of  cars,"  etc.,  covers  the 
operation  of  cars  at  terminal  yards,  and  the 
death  of  an  employ^  of  a  railroad  engaged  as 
a  brakeman  on  a  loaded  coal  car  while  being 
shunted  from  main  switch  track  in  a  termi- 
nal yard  to  a  side  track,  caused  by  the  negli- 
gence of  fellow  servants  in  the  moving  of 
cars  and  the  giving  of  signals,  resulted 
from  the  negligence  of  an  employ^  within  the 
statute.  Pratt  v.  Missouri  Pac.  Ry.  Co.,  122 
S.  W.  1125,  1127, 139  Mo.  App.  502. 

Rev.  St  1909,  §  5425,  authorizing  an  ac- 
tion for  the  death  of  an  employ^  caused  by 
the  negligence  of  a  coemploy6  while  running; 
conducting,  or  managing  any  locomotive,  car, 
or  train,  etc.,  covers  all  cases  where  an  em- 
ployd  is  killed  by  the  negligent  act  in  moving 
cars  of  any  character  used  on  railroad  tracks, 
regardless  of  the  power  propelling  the  cars, 
and  loading  a  car  with  freight  and  moving 
the  car  down  a  track  by  means  of  bars,  to 
facilitate  the  loading  thereof,  are  within  the 
statute,  and,  where  an  employd  was  killed  in 
consequence  of  the  negligence  of  coemploy^i 
loading  and  moving  a  car,  the  railroad  com- 
pany was  liable.  Where  a  car  load  of  tele- 
graph poles  fell  on  a  car  repairer  of  the  car- 
rier, if  no  effort  was  being  made  to  move  the 
car,  a  right  of  action  did  not  accrue  under 
Rev.  St  1909,  |  5425,  authorizing  an  action 
for  tbe  death  of  an  employ^  caused  by  the 
negligence  of  a  coemploy6  while  running, 
conducting,  or  managing  any  car  or  train. 
Peters  v.  St  Louis  &  S.  F.  R.  Co.,  131  S.  W. 
917,  919,  150  Mo.  App.  721. 

BUNNINO  FOOT 

The  term  "running  foot**  as  used  In  a 
street-paving  contract,  based  on  a  petition  of 
property  owners  for  the  improvement  of  a 
street  which  should  not  cost  the  owners 
more  than  a  specified  amount  ''per  running 
foot"  meant  "per  running  foot  of  property 
front"  and  not  "per  running  foot  of  street" 
Barber  Asphalt  Paving  Co.  v.  Howcott,  33 
South.  734, 109  La.  692. 

BURNING  FBONT  FOOT 

What  is  meant  by  the  expression  "mn- 
ning  front  foot"  is  the  aggregate  frontage  on 
both  sides  of  the  street  Klein  y,  Nugent 
Gravel  Co.  (Ind.)  66  N.  B.  486,  48a 
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BUHHIKO  OBBEB 

Paintiiig  was  not  necessary  to  the  com- 
pletion of  a  mill  according  to  the  contract 
which  bound  the  miller  merely  to  pnt  it  up 
and  in  "mnnlng  order."  Rhodes  ▼.  Cox, 
9  Ky.  Law  Rep.  896. 

RUKNINO  PARTS 

See  Tracks  and  Running  Parts. 

BUJUNUNO  FOUOT 

Where,  in  a  policy  of  insurance,  the  na- 
ture of  the  property  to  be  covered  and  the 
risk  to  be  assumed  are  certain,  but  other  pre- 
scribed conditions  faust  be  observed  befdre  it 
attaches  to  specific  property,  the  policy  is 
known  as  a  "running  policy."  Banco  de  So- 
nora  v.  Bankers'  Mut  Casualty  Ck>.  (Iowa) 
95  N.  W.  232,  233. 

BUMJVIHO  BE3PAIR8 

Act  May  1,  1905,  to  provide  for  the  pro- 
tection of  mechanics,  etc.,  employed  in  the 
construction  and  repair  of  railway  equipment, 
makes  it  unlawful  for  a  railroad  company  or 
corporation,  or  other  persons  who  own,  con- 
trol, or  operate  any  lines  of  railroad  in  the 
state,  to  buUd  or  repair  railroad  equipment 
without  first  maintaining  at  every  division 
point  a  building  or  shed  over  the  repair 
tracks  where  such  work  is  permanently  done, 
so  as  to  provide  that  all  men  permanently 
employed  In  the  construction  and  repair  of 
railroad  equipment  shall  be  under  shelter 
during  inclement  weather.  Held,  that  the 
phrase,  "where  such  work  is  permanently 
done,"  means  where  constantly  done,  and  the 
phrase  "permanently  employ^"  means  regu- 
larly employed,  and  the  act  applies  to  repair 
tracks  where  the  "running  repairs"  were 
made  consisting  of  the  substitution  of  new 
for  broken  parts  on  cars  and  supplying  miss- 
ing parts  so  as  to  keep  the  cars  in  transit 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State,  112  S. 
W.  160, 151,  86  Ark.  518. 

BUNNIHG  STREAM 

The  common-law  rule  against  obstruct- 
ing running  streams  to  the  injury  of  adjacent 
lands  applies  in  Arizona  to  well-defined  ar- 
royos  or  natural  channels  through  which  sur- 
face or  flood  waters  flow.  Kroeger  v.  Twin 
Buttes  R.  Co.,  114  Pac.  553,  555, 13  Ariz.  348, 
Ann.  Gas.  1913B,  1229. 

Water  which  overflows  the  banks  of  a 
river,  and  then  flows  down  a  natural  depress 
sion  in  the  same  general  direction  as  the  riv- 
er runs,  and  which  returns  to  the  river  upon 
the  subsidence  of  the  flood,  is  to  be  deemed  a 
part  of  the  running  stream.  Riddle  v.  Chi- 
cago, R.  I.  A  P.  Ry.  Co.,  128  Pac.  195,  198,  88 
Kan.  248. 

Where  a  lake  with  its  tributaries  and 
outlet  during  tlie  rainy  season  constituted  a 
"running  stre^"  of  water,  it  was  properly 
designated  as  a  "running  stream"  subject  to 
appropriations  for  irrigation,  though  it  was 


not  shown  that  it  continued  to  flow  to  the 
sea  or  to  a  junction  with  some  other  stream!. 
DuciEworth  V.  Watsonville  Water  &  Light  Co., 
89  Pac  838,  842, 150  CaL  520. 

BUKmiNO  SWIVOU 

Making  a  "running  switch"  on  a  railroad 
consists  in  "kicking"  or  **shunting"  cars  for- 
ward in  breaking  or  making  up  a  train,  by 
moving  them  forward  at  a  rapid  speed,  de- 
tached from  the  engine  or  a  portion  of  the 
train.  Vance  v.  Ravenswood,  S.  &  G.  R.  Co.,  44 
S.  B.  461,  463,  53  W.  Va.  338. 

"A  'running*  or  'flying  switch'  is  per- 
formed by  attaching  the  cars  to  be  thrown 
upon  the  other  track  to  the  engine.  The 
train  is  then  put  in  motion,  running  toward 
the  switch,  and  before  it  is  reached,  and 
when  suflident  momentum  to  answer  the  pur- 
pose has  been  acquired,  the  engine  is  detach- 
ed, passes  on  the  main  track,  and,  after  pass- 
ing, the  switch  is  changed,  and  the  cars  thus 
detached,  by  the  momentum  thus  acquired, 
are  carried  along  the  side  track  to  the  point 
intended."  Illinois  Cent  R.  Co.  v.  Baches, 
55  lU.  379,  383,  384. 

The  method  of  switching  known  as  mak- 
ing a  "running"  or  "flying"  switch  consists  in 
detaching  the  portion  of  the  train  to  be 
switched  off  while  the  cars  are  in  motion,  the 
forepart  of  the  train  advancing  with  increas- 
ed speed,  while  the  rear  portion,  proceeding 
more  slowly,  is,  at  the  proper  time,  switched 
off  upon  the  desired  track;  or  the  engine 
may  push  forward  a  car  or  part  of  a  train 
with  considerable  speed,  and  then,  giving  it 
a  strong  propulsion,  send  it  ofF  alone  oh  the 
desired  switch.  This  practice  in  many  courts 
is  condemned  as  negligent,  even  towards  tres- 
passers, and  when  the  cars  are  suffered  to 
run  over  a  crossing,  after  being  detached 
from  the  train,  In  making  a  flying  switch, 
whereby  travelers  are  injured,  it  is  held  negli- 
gence of  an  aggravated  nature,  and  the  prac- 
tice is  not  unfrequently  sharply  denounced 
by  the  courts.  Lacey  v.  Louisville  &  N.  R. 
Co.,  152  Fed.  134,  137,  81  C.  G.  A.  352  (citing 
Beach,  Contrib.  Neg.  [3d  Ed.]  |  217). 

RUKNINa  THE  SHORE 

The  words  "running  the  shore,"  as  used 
In  a  description  in  a  deed,  "Beginning  at  a 
spruce  tree  on  the  shore  near  the  head  of  G.'s 
cove  so  called  and  running  across  the  point 
to  the  shore  then  southeasterly  and  north- 
wardly running  the  shore  to  the  point  of  be- 
ginning wfth  all  the  privileges  thereto," 
means  running  by  the  shore,  and  the  flats  are 
excluded.  Whltmore  v.  Brown,  61  Atl.  985, 
988,  100  Me.  410. 

RUNNING  IVATEB 

Water  flowing  from  artesian  wells  on 
the  public  domain  Is  subject  to  appropriation 
for  irrigation  purposes  under  Civ.  Code,  | 
1410,  providing  that  the  right  to  the  use  of 
"running  water"  flowing  in  a  liver  or  stream 
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or  down  a  canyon  or  ravine  may  be  acquired 
by  appropriation.  De  WolfskiU  y.  Smith,  80 
Pac  1001, 1008,  5  Cal.  App.  175. 

BUNNIHO  WITH  LAND 

See  Covenant  Running  Wltb  the  Land. 

RURAL 

RITBAI.  HOME8T£Al> 

Under  Const  art  16,  §  51,  providing  that 
a  rural  homestead  may  be  one  or  more  par- 
cels, but  that  it  shall  be  used  for  a  home,  or 
as  a  place  to  exercise  the  calling  or  business 
of  the  head  of  the  family,  to  constitute  rural 
land  a  "homestead"  It  must  be  used  for  some 
one  purpose  of  a  home,  either  by  cultivating 
it,  using  It  directly  for  raising  family  sup- 
plies, or  for  cutting  firewood  and  the  like. 
Autry  V.  Reasor,  113  S.  W.  748, 102  Tex.  123. 

RUBAIi  MAIL  CABBIEB 

As  officer,  see  Officer. 

BVBAI.  BEAL  ESTATE 

The  distinction  between  urban  property 
and  rural  property  la  well  understood.    Ur- 


ban real  estate  is  that  situated  in  a  dty  or 
a  town  resembling  a  city,  while  "rural  real 
estate'*  is  that  located  in  the  country,  In  an 
agricultural  district  This  distinction  was 
recognized  by  the  common  law  and  is  recog- 
nized by  the  Constitution  and  the  decisions. 
Laws  1901,  p.  31,  c.  31,  relative  to  the  effect 
of  a  tenant  of  urban  real  estate  holding  over, 
is  therefore  not  invalid  as  special  legislation ; 
this  classification  being  proper.  Stees  v. 
Bergmeier,  98  N.  W.  648,  650,  91  Minn.  513. 

RUSTIC 

• 

The  word  "rustic,"  as  used  in  an  instruc- 
tion defining  "vulgar"  as  meaning  mean,  rus- 
tic, rude,  low,  and  unrefined,  means,  among 
other  things,  unadorned,  awkwardi,  and  per- 
taining to  the  country,  rural.  Raley  v.  State, 
105  S.  W.  342,  344,  47  Tex.  Civ.  App.  426. 

RYE  WHISKY 

Bee  Pure  Rye  Whisky. 
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S.  E. 

The  letters  "S.  BL"  mean  ioutheast. 
Bandow  v.  Wolven,  107  N.  W.  204,  206,  20 
8.  D.  445. 

8.  E.  4 

The  abbreylatlon  "S.  E.  4,**  employed  In 
the  description  of  the  property  conveyed  by  a 
tax  deed,  will  be  Interpreted  as  meaning 
"southeast  quarter,*'  when  it  Is  explicitly 
used  in  another  part  of  the  same  Instrument 
as  the  equivalent  of  these  words.  Kennedy 
V.  Scott,  83  Pae.  971,  72  Kan.  359. 

8E  QB  24 

In  a  description  of  property  contained  in 
a  list  of  delinquent  real  property  attached  to 
a  notice  of  tax  sale  describing  it  as  '*se  qr 
24,"  the  number  24  being  In  a  column  headed 
•*sec,"  the  letters  "se"  clearly  meant  south- 
east, and  the  description  given  properly  de- 
scribed the  southeast  quarter  of  section  24. 
Bandow  y.  Wolven,  107  N.  W.  204,  206,  20  S. 
D.  445. 

S.  L  C. 

The  letters  "S.  L.  C*  in  a  contract  of 
shipment  indicate  that  the  shipment  is  made 
on  the  shipper's  load  and  account  Nairn 
V.  Missouri,  K.  &  T.  B.  Co.,  106  S.  W.  102, 
126  Mo.  App.  707. 

ss. 

There  is  no  peculiar  virtue  in  the  cabal- 
istic character  '*ss,*'  which  is  presumed  to 
have  been  anciently  symbolical  of  something, 
but  nobody  knows  precisely  what,  and  hence 
a  complaint  Is  not  insufficient  because  the 
charging  part  is  not  preceded  by  the  words, 
*'8tate  of  Nebraska,  Otoe  County — ss."  Seay 
V.  Shrlider,  95  N.  W.  690,  691,  69  Neb.  245. 

SABBATH 

Bee,  also,  Sunday. 

The  ''Sabbath"  is  a  day  of  rest  and  wor- 
ship, generally  recognized  as  such.  State  v. 
Duncan,  48  South.  283,  284,  118  La.  702,  10 
L.  R.  A.  (N.  S.)  791, 11  Ann.  Gas.  557. 

By  common  usage  the  terms  '*Sabbath" 
and  "Sunday"  are  used  indiscriminately  to 
denote  the  Chrltitian  Sabbath;  that  is,  Sun- 
day. ••Sabbath  day*'  is  synonymous  with 
"Sunday."  Town  of  Wlnnfleld  v.  Qrigsby,  53 
South.  58,  64,  126  La.  929  (quoting  7  Words 
and  Phrases,  p.  6281). 

SACK 

"By  •  •  •  'sacks*  we  understand 
those  encasements  which  are  not  usually  of 
permanent  valuer  and  §uch  as  are  ordinarily 


used  for  the  convenient  transportation  of 
their  contents."  United  States  v.  NichoUs, 
22  Sup.  Ct  918,  186  U.  S.  298,  300,  46  U  Ed. 
1173. 

SACK  BAFT 

A  federal  court  cannot  take  Judicial  no- 
tice of  what  constitutes  a  "sack  raft,**  and 
that  a  particular  raft  is  such  a  raft  and  un- 
lawful, where  the  testimony  shows  that  there 
is  no  such  thing  as  a  sack  raft  commonly 
known  within  its  jurisdiction,  there  being  no 
law  of  the  United  States  or  of  the  state  de- 
scribing such  a  raft  In  this  case  witnesses 
described  "sack  rafts"  as  being  round,  or 
nearly  so,  in  shape,  the  outside  or  boom 
logs  fastened  together  at  their  ends  with 
chains  or  ropes  in  a  loose  manner,  with 
considerable  slack,  and  inclosed  in  these 
boom  logs  are  loose  logs,  put  in  without  re- 
gard to  position  or  order,  with  no  binders 
of  a'hy  sort,  so  that  when  the  towline  is. 
made  fast,  and  the  towboat  begins  to  pull 
on  it,  the  raft  becomes  more  or  less  elongat- 
ed, and  takes  somewhat  the  shape  of  a  sadc 
or  bag.    The  Mazy,  123  Fed.  609,  611,  618. 

SADISM 

"Sadism*'  is  a  mental  disease  in  which 
the  sexual  instinct  is  abnormal  or  perverted. 
State  v.  Petty,  108  Pac.  934,  936,  32  Nev.  384, 
Ann.  Ca&  1912D,  223. 

SAFE 

See  Fireproof  Safe;   Iron-Safe  Clause; 
Not  Safe;   Reasonably  Safe;   Unsafe. 

A  brick  structure  entirely  open  on  one 
side  cannot  be  a  vault  or  ••safe,*'  wiAbln  the 
meaning  of  an  ordinance  regulating  the  stor- 
age of  dangerous  explosives.  Smith  v.  Mine 
&  Smelter  Supply  Co.,  88  Pac.  683,  685,  82 
Utah,  21. 

An  instruction,  in  the  language  of  Kir« 
by*8  Dig.  S  6644,  defining  a  railroad  com- 
pany's duty  to  maintain  stock  guards  is  not 
objectionable  because  it  uses  the  words 
"good''  and  "sufficient,"  while  the  statute 
uses  the  words  "suitable"  and  "safe";  the 
words  being  substantially  the  same.  Kansas 
City  Southern  Ry.  Co.  v.  Greer,  119  S.  W. 
1121,  1128,  90  Ark.  531. 

SAFE  ANB  DECENT  ACCESS 

The  phrase  "safe  and  decent  access,** 
within  the  rule  requiring  public  service  cor- 
porations to  afford  to  all  such  persons  as 
have  occasion  to  transact  with  them  business 
of  the  nature  they  are  holding  themselves 
out  as  being  accustomed  to  do  "safe  and  de- 
cent access"  to  the  places  opened  up  for  the 
transaction  of  such  business,  is  not  limited 
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to  mere  physical  safety  and  the  absence  of 
obscenity,  but  the  employment  of  the  expres- 
sion "safe  and  decent  access"  is  Intended  to 
connote  also  the  notion  of  freedom  from 
abuse,  humiliation,  insult,  and  otiier  unbe- 
coming and  disrespectful  treatment  A  mem- 
ber of  the  public  is  not  to  be  deterred  from 
transacting  or  offering  to  transact  the  busi- 
ness which  the  law  compels  a  telegraph  com- 
pany to  accept  Impartially  from  every  per- 
son by  reason  of  the  fact  that  he  cannot  en- 
ter the  public  office  without  being  subjected 
to  insult  and  personal  affront.  A  violation 
of  this  duty  has  occurred  whenever  a  per- 
son entering  the  telegraph  office  has  been 
met  with  disrespectful  treatment  at  the 
hands  of  the  company's  agent.  It  is  imma- 
terial that  the  person  thus  injured  had  no 
interest  in  the  message  or  that  he  was  the 
mere  agent  of  another;  there  being  no  re- 
quirement that  one  desiring  to  transact  busi- 
ness with  public  utility  corporations  shall  do 
80  in  person.  Dunn  v.  Western  Union  Tele- 
graph Co.,  59  S.  E.  189,  191,  2  Ga.  App.  845. 

SAFE  AND  SUFFIOIENT 

The  term  "safe  and  sufficient,"  when  ap- 
plied to  a  spark  arresting  device,  is  relative. 
A  complaint,  alleging  that  defendant  operat- 
ed a  railroad  tiirough  a  village  between 
wooden  buildings  in  close  proximity  to  the 
track  and  on  a  day  when  a  strong  wind  was 
blowing  and  when  it  was  unusually  dry,  care- 
lessly and  negligently  failed  to  use  safe  and 
sufficient  spark  arresters  to  prevent  the  emis- 
sion of  sparks,  and  negligently  ran  a  loco- 
motive under  such  a  high  and  unnecessary 
head  of  steam  that  it  threw  out  unusually 
large  and  dangerous  sparks  which  set  fire 
to  and  burned  plaintiff's  barn,  sufficiently 
alleged  negligence.  Lake  Erie  &  W.  K.  Co. 
v.  McFall,  76  N.  B.  400,  402,  165  Ind.  574. 

SAFE  AND  SUITABIiE  APPI^IANOE 

In  an  action  by  a  servant  for  personal 
injuries  "safe  and  suitable"  appliances  mean 
reasonably  safe  and  suitable,  and,  when  used 
in  the  charge,  do  not  require  the  master  to 
furnish  absolutely  safe  appliances,  and  in 
this  sense  the  word  "suitable,"  is  used  as 
meaning  "safe  or  not  defective."  Davis  v. 
Nonhwestern  R.  Co.,  55  S.  E.  526,  528,  75 
S.  C.  303. 

SAFE  APPLIANCE 

See,  also,  Safe  Place  to  Work. 

* 

In  an  action  by  a  servant  for  personal 
injuries,  alleged  to  have  been  caused  by  a 
defective  fastening  in  a  handhold  on  a  freight 
car,  the  trial  court  charged  the  Jury  that, 
while  plaintiff  assumed  all  the  risks  ordina- 
rily incident  to  his  employment,  such  assump- 
tion of  risk  did  not  begin  until  defendant 
had  used  ordinary  care  to  securely  fasten 
and  maintain  In  safe  condition  the  handholds 
on  its  cars.  The  defendant  objected  to  this 
instruction,  on  the  ground  that  it  Imposed' 


on  it  the  duty  to  exercise  ordinary  care  to 
securely  fasten  and  maintain  in  safe  con- 
dition the  appliance  in  question.  The  appel- 
late court,  in  passing  on  the  correctness  of 
the  instruction,  said:  "As  a  matter  of  strict 
law  the  charge  is  not  accurate.  From  the 
inception  of  his  employment  the  plaintiff  as- 
sumed the  risks  ordinarily  incident  to  the 
service.  The  risk  superadded  by  the  negli- 
gence of  the  master  did  not  form  a  part  of 
these,  unless  brought  to  his  knowledge.  Ap- 
plying this  principle  to  the  issue  in  this  case, 
we  have  this  result  The  risks  ordinarily 
incident  to  the  use  of  the  lag  screw  fasten- 
ing plaintiff  assumed,  for  he  knew  that  many 
cars  thus  equipped  were  handled  by  appel- 
lant He  also  assumed  the  risk  of  such  de- 
fects in  the  appliances  as  would  not  have 
been  disclosed  to  the  company  by  an  inspec- 
tion conducted  with  ordinary  care.  This  lat- 
ter risk  he  assumed  in  any  event;  for,  if  the 
company  had  not  inspected  the  car  at  all* 
yet,  If  the  defect  which  caused  the  accident 
would  not  have  been  discovered  by  a  pr<H>- 
er  inspection,  it  fell  in  the  category  of  as- 
sumed risks."  The  court  said,  further,  in 
regard  to  the  safety  of  the  appliance  used, 
that  it  seemed  to  appear  beyond  controversff 
that  the  lag  screw  fastening  was  a  safe  ap- 
pliance, when  properly  attached  to  sound 
wood,  and  that  it  might  be  that  the  ideal  is 
absolute  safety,  and  that  ordinary  care 
should  be  exercised  to  its  attainment,  but 
that,  if  an  ordinarily  prudent  person  should 
assume  the  task  of  exercising  ordinary  care 
to  furnish  a  safe  appliance  for  the  use  of 
his  employ^,  construing  the  word  "safe"  in 
its  absolute  sense,  he  would  direct  his  efforts 
toward  the  production  of  such  an  appliance 
as  would  be  safe,  however  carelessly  or  un- 
skillfully  used,  a  standard  which  has  no- 
where been  set  for  the  master;  but  there 
was  much  fbrce  in  the  suggestion  of  the  ap- 
pellee that  the  words  were  not  to  be  taken 
in  their  absolute  sense,  unless  attended  by 
a  word  which  carries  that  meaning.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Perry,  82  S.  W. 
343,  345,  36  Tex.  Civ.  App.  414.    ' 

SAFE  CRACKEB 

The  term  "safe  cracker,"  as  used  in 
the  titie  of  Act  Feb.  19, 1904,  24  St  at  liar^e, 
p.  396,  entitied  "An  act  to  provide  punish- 
ment for  safe  crackers,"  has  a  broader  mean- 
ing than  one  who  cracks  or  attempts  to  crack 
a  safe  by  the  use  of  an  explosive  and  may 
cover  persons  who  break  or  attempt  to  break 
into  safes  through  other  instrumentalities. 
It  is  not  essential  to  constitute  a  safe  cracker 
that  he,  shall  be  successful  in  his  attempt 
to  break  open  a  safe,  for  one  may  fairly  be 
declared  to  be  a  safe  cracker  who  uses  ex- 
plosives in  an  attempt  to  break  open  a  aafe 
used  for  keeping  valuables  with  intent  to 
commit  a  larceny.  Therefore  a  provision  in 
the  act  that  any  person  convicted  of  using 
any  explosive  in  and  about  a  safe  with  in- 
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tent  to  commit  larceny  or  other  crime  shall 
be  deemed  guilty  of  a  felony  did  not  render 
the  act  unconstitutional  as  embodying  a 
subject  not  expressed  in  the  title.  State  t. 
O'Day,  64  S.  B.  607,  608,  74  S.  C.  448. 

SAFE  DEPOSIT  GOtfPAKT 

For  the  purpose  of  the  gross  receipts 
tax  law  (Code  Pub.  Gen.  Laws  1904,  art  81, 
S  164),  the  term  "safe  deposit  company" 
may  be  given  its  accepted  and  ordinary 
meaning  by  holding  to  be  appropriate  to 
such  company  all  kinds  of  business  which 
fairly  fall  within  the  powers  usually  found 
in  the  charters  of  safe  deposit  companies  or 
currently  conducted  by  them,  ^tate  v.  Cen- 
tral Trust  Co.,  67  Atl.  267,  270,  106  Md.  268. 

SAFE  DEPOSIT  VAUIiT 

As  warehouse,  see  Warehouseman. 


The  term  "safe,"  as  applied  to  public 
highways,  is  used  in  a  relative  sense,  and  one 
driving  across  a  railway,  the  approaches  .to 
which  were  defectively  constructed,  was  not 
negligent  as  a  matter  of  law  in  attempting  to 
cross,  though  he  knew  it  to  be  unsafe  for 
one  to  ride  in  a  wagon  loaded  as  his  was 
and  knew  that  the  only  way  in  which  he 
could  safely  go  over  the  crossing  was  to  leave 
the  wagon  and  walk  on  the  ground,  where  he 
had  encountered  such  crossing  frequently  be- 
fore and  by  the  observance  of  precautions 
had  always  safely  avoided  danger  by  driving 
and  riding  in  his  wagon,  and  on  the  occasion 
in  question  lightened  his  load  by  causing  his 
family  to  get  out,  set  the  brakes,  and  locked 
the  wheels  of  his  wagon,  and  stood  up  the 
better  to  manage  and  guide  his  team  down 
the  embankment.  Chicago,  I.  A  L.  R.  Co. 
V.  Leachman,  69  N.  E.  253,  255,  161  Ind.  512. 

SAFE  MEANS 

The  words  "safe  means,*'  in  an  instruc- 
tion in  an  action  for  injuries  to  a  female 
passenger  as  she  was  alighting  from  a  train 
that  it  was  the  carrier's  duty  to  exercise 
great  care  in  providing  "safe  means'*  for 
passengers  to  alight,  and  that  if  it  negli- 
gently failed  to  provide  **safe  means,"  and 
by  reason  thereof  the  passenger  was  injured, 
she  was  entitled  to  recover,  did  not  alone 
refer  to  the  carrier's  failure  to  provide  a 
step  for  the  plaintiff  to  alight  as  alleged, 
of  which  there  was  no  proof,  but  was  also 
applicable  to  the  alleged  negligence  of  the 
carrier's  porter  in  jerking  her  from  the  train 
while  assisting  her  to  alight  Texas  &  P. 
By.  Co.  v.  Beezley,  101  S.  W.  1051,  1052,  46 
Tex.  Civ.  App.  108. 

SAFE  PIiAOE  TO  WORK 

Reasonably  safe  place  to  work,  see  Rea- 
sonably Safe. 
See,  also.  Place. 

The  word  *'safe,"  as  applied  to  the  mas- 
ter's duty  to  provide  a  safe  place  to  work. 


must  be  understood  to  be  used  in  the  sense 
of  "safe"  according  to  the  usage,  custom, 
and  risk  of  the  business  in  which  the  employ^ 
is  engaged.  An  employer  cannot  be  convict- 
ed of  negligence  in  not  providing  a  safe  place 
to  work,  where  from  the  very  nature  of  the 
employment  the  risks  ^p^  dangers  are  as 
apparent  to  the  employ^  as  to  the  employer. 
Welch  V.  Carlucci  Stone  Co.,  64  AtL  3d2, 
894,  215  Pa.  84,  7  Ann.  Cas.  299. 

"Safe  place  to  work,"  used  with  refer- 
ence to  the  rule  as  to  the  master's  duty  to 
furnish  the  servant  with  a  reasonably  safe 
place  to  work,  is  a  relative  term,  as  to  which 
the  word  "reasonably"  is  important;  and 
the  safety  of  the  place  is  to  be  judged  by  the 
nature  of  the  work,  and,  if  this  is  necessarily 
not  safe,  the  master  can  only  furnish  a  place 
as  safe  as  reasonably  practicable,  consider- 
ing the  iservice  to  be  performed.  Saversnick 
V.  Schwarzschild  &  Sulzberger,  125  S.  W. 
1192,  1193,  141  Mo.  App.  509. 

The  place  in  which  a  servant  is  directed 
to  work  is  safe,  when  all  the  safeguards  and 
precautions  which  ordinary  experience,  pru- 
dence, and  foresight  will  suggest  have  been 
taken  to  prevent  injury  to  the  servant  while 
exercising  reasonable  care;  and  a  place 
which  is  safe  so  long  as  machinery  is  not  in 
operation,  and  the  peril  involved  is  in  the  Im- 
proper method  of  performing  the  work  by 
Improperly  starting  the  machinery,  Is  safe 
within  the  law.  Peterson  v.  Chicago,  B.  I. 
A  P.  Ry.  Co.,  128  N.  W.  932,  933,  149  Iowa, 
496,  46  L.  R.  A.  (N.  S.)  766. 

The  word  "safe,"  as  used  in  the  rule  re- 
quiring reasonable  safety  as  to  place  to  work 
and  tools  furnished  a  servant,  means  reason- 
able safety  according  to  the  usages,  risks,  and 
dangers  of  the  employment  An  employer 
is  only  required  to  furnish  a  reasonably 
"safe"  place  in  which  to  work  and  reasona- 
bly safe  tools,  and  it  is  reversible  error  to 
charge  that,  if  there  is  any  neglect  of  the  em- 
ployer in  furnishing  "a  safe  place  to  work 
or  in  furnishing  safe  tools,"  the  employer  is 
liable.  Powell  v.  American  Sheet  &  Tin  Plate 
Co.,  65  Aa  1113,  1114,  216  Pa.  618. 

The  word  ''safe,"  as  used  in  the  statute 
requiring  employers  to  furnish  a  reasonably 
safe  place  to  work,  does  not  mean  a  place  so 
made  and  guarded  as  to  exclude  all  possibili- 
ty of  danger.  No  amount  of  care,  prudence, 
and  foresight  can  produce  or  insure  such  a 
condition.  Many  employments  are  of  them- 
selves dangerous,  and  it  involves  no  paradox 
to  say  that  a  place  of  danger  may  be  safe  in 
the  proper  sense  of  the  word.  It  is  safe  when 
all  the  safeguards  and  precautions  which 
ordinary  experience,  prudence,  and  foresight 
would  suggest  have  been  taken  to  prevent  in- 
jury to  the  employ^,  while  he  is  himself  exer- 
cising reasonable  care  in  the  service  which 
he  undertakes  to  perform.  Martin  v.  Des 
Moines  Edison  light  Co^  106  N.  W.  359,  361, 
^  131  Iowa,  724. 
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SAFE  SPEED 

An  instruction,  assuming  that  the  opera- 
tion of  a  train  around  a  curve  **at  an  unusu- 
ally high  rate  of  speed"  was  negligent,  Is 
erroneous,  as  a  speed  may  be  safe,  though  un- 
usual. Flucks  V.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  122  S.  W.  34af«49,  148  Mo.  App.  17. 

SAPEGUABD 

See  Proper  Safeguard. 


Under  the  complaint  in  a  shipper's  ac- 
tion for  damages  for  negligent  carriage  of 
live  stock,  which  alleged  that  the  cattle  were 
not  "safely"  carried,  and  that  they  were  dam- 
aged and  injured  by  the  negligence  of  the  de- 
fendant, evidence  was  not  limited  to  the  man- 
ner in  which  the  injury  to  the  cattle  was  oc- 
casioned, but  evidence  as  to  the  quality  of 
the  hay  and  water  furnished  by  defendant 
was  within  the  issues;  the  word  "safely" 
having  reference  to  the  contractual  relation 
between  the  shipper  and  the  carrier,  and  not 
to  the  carrier*s  negligence.  Heitman  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  123  Pac.  401,  403, 
45  Mont.  406. 

SAFELT  AND  SECUREIiY 

An  undertaking  by  a  private  person  to 
carry  goods  "safely  and  securely"  is  no  more 
than  an  undertaking  to  carry  them  without 
negligence,  and  does  not  amount  to  an  insur- 
ance of  the  goods  against  losses  by  thieves  or 
a  taking  by  force.  The  authorities  may  be 
reconciled  by  the  statement  that  when  prop- 
erty is  bailed  for  hire  to  one  who  Is  to  do 
something  with  it  for  the  bailor,  such  as 
transporting  it,  an  agreement  to  do  so  is  re- 
ferred to  the  task  to  be  performed  and  Is  held 
to  mean  no  more  than  that  skill  and  care 
will  be  devoted  to  that  task;  but  when  the 
bailee  is  not  required  to  do  anything  with  the 
property,  yet  binds  himself  to  return  It  safe- 
ly, the  obligation  is  taken  to  be  general  and 
without  exception,  as  no  exception  is  named, 
and  there  is  no  particular  undertaking  in  re- 
gard to  the  property  to  which  the  obligation 
to  return  in  safety  can  be  referred  and  con- 
fined. Where  the  defendant  corporation,  en- 
gaged in  furniture  moving,  contracted  to 
move  plaintiff*s  furniture,  etc.,  for  a  certain 
price,  and  its  agent  stated  that  defendant  had 
previously  safely  moved  furniture  and  bric- 
a-brac  for  others,  was  responsible,  and  would 
move  plaintiff's  furniture  with  care  and  de- 
liver it  safely,  defendant  did  not  thereby  as- 
sume the  responsibility  of  a  common  carrier, 
but  was  only  liable,  as  a  bailee  for  hire,  for 
negligence  of  its  servants.  Jaminet  v.  Amer- 
ican Storage  &  Moving  Co.,  84  S.  W.  128,  131, 
109  Mo.  App.  257  (citing  Hutch.  Carr.  [3d  Ed.] 
§  40;  Ames  v.  Belden  [N.  Y.]  17  Barb.  513; 
Stewart  v.  Stone,  127  N.  Y.  500,  28  N.  E.  595, 
14  L.  R.  A.  215,  distinguishing  Foster  v.  Es- 
sex Bank,  17  Mass.  479,  9  Am.  Dec.  168; 
Drake  v.  White,  117  Mass.  10;  Harvey  v. 
Murray,  136  Mass.  377). 


See  Insure  Safety. 

Acts  Ex.  Sess.  1907,  p.  25,  No.  23,  re- 
quires state  boards  to  deposit  their  funds  In 
one  of  the  chartered  banks  within  their  ju- 
risdiction offering  the  highest  rate  of  interest 
consistent  with  the  safety  of  the  funds,  and 
requires  the  board  to  advertise  and  let  the  de- 
posits. Held,  that  a  distant  bank  cannot  be 
excluded  solely  by  reason  of  any  supposed 
or  real  danger  resulting  from  its  distance, 
provided  it  is  otherwise  entitled  to  the  con- 
tract, "safety,"  as  used  in  the  statute,  mean- 
ing nothing  more  nor  less  than  that  the  funds 
should  be  safely  kept  and  faithfully  and 
punctually  accounted  for.  Louisiana  State 
Board  of  Agriculture  &  Immigration,  48 
South.  148,  149, 122  La.  677. 

SAFETT  APPLIAKCES 

The  word  "appliances,"  within  Const 
art  4,  §  29,  requiring  safety  "appliances"  in 
mines,  includes  all  things  which  will  secure 
sf^fety ;  and  the  section  applies  to  all  physical 
conditions  existing  in  a  mine.  Cook  v.  Big 
Muddy-CartervUle  Mining  Co.,  94  N.  B.  90, 
93,  249  III.  41. 

SAFETT  DEVICE 

A  bridge  over  railroad  tracks  when  nec- 
essary to  make  a  crossing  safe  for  public  use 
is  a  "saffety  device."  State  ex  rel.  City  of 
Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.,  108 
N.  W.  261,  266,  98  Minn.  380,  28  L.  R.  A,  (N. 
SO  298,  120  Am.  St  Rep.  581,  8  Ann.  Caa. 
1047. 

SAID 

See  At  Said  Time. 

Said  court  and  judges  thereof,  see  Court 
and  Judges  Thereof. 

The  word  "said,"  when  used  in  a  docu- 
ment, refers  to  something  that  has  been  men- 
tioned above  .in  the  document  Common- 
wealth V.  Schweiters,  93  S.  W.  592,  594,  122 
Ky.  874. 

Where  an  Indictment  sets  out  the  name 
of  a  county,  and  charges  defendant  with 
having  committed  perjury  in  "said  county," 
it  refers  to  the  county  set  out  in  the  preced- 
ing part  of  the  indictment  Moss  v.  State, 
83  S.  W.  829,  830,  47  Tex.  Cr.  R.  459,  11 
Ann.  Cas.  710. 

Where  the  call  In  the  deed  is  for  a  be- 
ginning comer  ''at  the  head  of  the  ditch  on 
the  road,"  and  '*thence  mnniag  with  said 
ditch  In  an  eastern  direction  to  the  brandi," 
the  language  "thence  running  with  said 
ditch"  means,  by  construction  of  law,  that 
ditch.  Sherrod  v.  Battle,  70  S.  B.  834,  836, 
154  N.  C.  345. 

The  words  **sald  children,"  in  a  will 
whereby  testator  gave  his  residuary  estate 
real  and  personal,  to  his  sister  in  trust  for 
the  maintenance  and  education  of  "my  said 
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ctaildren"  and  appointlikg  the  dister  tmertee  of 
the  fund,  to  have  and  to  hold  thd  same  as 
long  as  the  trust  might  continue,  refer  to 
testator's  two  sole  children  theretofore  named 
in  the  will,  and  their  title  Is  that  of  tenants 
In  common.  In  re  De  Rycke's  Will,  91  N.  Y. 
Supp.  159,  161,  99  App.  Dlv.  696. 

Where  a  testator  by  the  second  clause  of 
his  will  gave  an  undivided  fourth  of  his  prop- 
erty In  trust  for  R.,  one  of  his  four  children, 
the  third  clause  giving  to  each  of  his  other 
three  children  an  undivided  quarter  of  the 
"said  remainder"  of  his  estate,  will  be  con- 
strued as  giving  to  each  of  them  a  quarter  of 
the  whole  estate,  remaining  after  payment  of 
his  debts,  funeral  charges,  expenses,  etc.,  it 
appearing  that  this  was  the  intention,  as  oth- 
erwise part  of  the  estate  would  be  undispos- 
ed of  by  the  will.  Angell  v.  Angell,  68  Atl. 
583,  586,  28  B.  I.  592. 

H.,  4)y  his  will,  devised  and  bequeathed 
the  residue  of  his  estate  to  the  children  of 
hls^  son,  W.,  "that  he  now  has  or  may  or  shall 
hereafter  have,  and,  if  his  last  child  should 
be  unborn  at  the  time  of  his  death,  to  in> 
elude  that  one,"  in  equal  shares,  and  direct- 
ed that  the  same  should  be  held  in  trust  and 
invested  by  his  executors,  and  that,  as  the 
"said*'  children  of  his  son  should  arrive  at 
the  age  of  21  years,  they  should  be  paid  their 
respective  shares,  with  the  interest  that 
shoirld  accrue  threon.  Held,  that  the  grand- 
children living  at  the  death  of  the  testator 
took  vested  Interests,  subject  to  open  and 
let  in  their  after-bom  brothers  and  sisters, 
payable  to  them  when  the  entire  class  of 
takers  shall  be  determined,  and  as  they  re^ 
spectively  reach  the  age  of  21  years.  Hag* 
gerty  v.  Hockenberry,  30  Atl.  88,  89,  52  N.  J. 
BSq.  354. 

Under  a  deed  poll  providing  that  "said 
wall  so  built  shall  be  and  remain  a  party 
wall,  and  that  either  party  could  add  to  it, 
doing  work  from  his  own  side  if  the  other 
side  was  built  upon,  the  words  'said  wall* 
here,  we  think,  mean  the  wall  of  the  height 
shown  in  the  plan,  so  that  either  party  might 
add  to  the  wall  in  height,  and  such  addition 
need  not  be  a  party  wall."  Palmer  v.  Evan- 
gelical Baptist  Benevolent  &  Missionary  Soc, 
43  N.  E.  1028,  166  Mass.  143. 

Where  a  Journal  entry  recited  the  read- 
ing and  signing  of  certain  "House  bills,  the 
title  of  which  are  set  out  in  the  foregoing 
message  from  the  House.  The  reading  of 
said  bin  having  been  dispensed  with  by  a 
two-thirds  vote,"  etc.,  the  use  of  the  singular 
instead  of  the  plural  form  does  not  Indicate 
that  the  reading  of  any  one  of  the  bills  there- 
tofore mentioned  was  dispensed  with,  for  the 
word  **said"  is  a  word  of  reference,  and 
means,  as  there  used,  "before  mentioned,"  or 
"aforesaMr*  and  though  **biU"  is  employed 
In  the  singular,  it  Is  colored  by  the  anteced- 
ent to  which  "said"  refers  it,  namely,  the 
"House  bills"  mentioned.    Moreover,  the  er- 


[  ror  is  self -correcting  when  the  phrase  Is  con- 
sidered as  a  whole,  for  the  period  after  the 
word  "house"  will  not  be  permitted  to  sepa- 
rate the  phrase  from  its  relation  to  the  sub- 
ject-matter to  which  it  obviously  refers. 
State  ex  rel.  Woodward  v.  Skeggs,  46  South. 
26&>272,  154  Ala.  249. 

The  granting  of  a  railroad  franchise  be- 
tween certain  points  on  condition  that  only 
on  J  fare  should  be  exacted  for  a  single  pas- 
sage over  "said  road"  has  no  application  to 
any  fares  that  shall  be  charged  on  other  por- 
tions of  the  road  not  within  the  terminals  of 
the  franchise  granted.  Byars  v.  Benning- 
ton &  H.  V.  By.  Co.,  90  N.  T.  Supp.  736,  738, 
99  App.  Div.  34. 

The  word  ''said"  as  used  in  a  bond  given 
by  a  bank  and  sureties  to  the  state  treasurer 
reciting  that  such  treasurer  would  deposit 
certain  moneys  in  the  bank  in  question  and 
that  the  bank  should  keep,  etc.,  all  "said 
sums  so  deposited  or  to  be  deposited  as  afore- 
said," points  to  something  previously  men- 
tioned In  the  instrument,  and  the  sureties  on 
the  bond  are  liable  for  deposits  in  the  bank 
at  the  time  the  bond  was  executed.  Kephart 
V.  Buddecke,  80  Pac.  501,  503,  20  Colo.  App. 
546. 

A  paragraph  of  a  cross-complaint  for  di- 
vorce for  cruelty  alleged  that  for  five  months 
last  past  plaintiff,  by  a  uniform  course  of 
conduct,  had  been  cruel  to  defendant,  and 
had  inflicted  on  her,  through  his  harsh  con- 
duct, great  mental  cruelty.  A  later  para- 
graph alleged  that,  by  reason  of  "said  acts 
and  conduct"  on  the  part  of  plaintiff,  defend- 
ant had  suffered,  and  did  still  suffer,  great 
physical  and  mental  suffering.  Held,  that 
the  words  "said  acts  and  conduct"  compre- 
hended the  whole  picture  of  plaintiff's  dere- 
liction as  alleged  in  the  complaint ;  and  that 
the  first  paragraph  was  not  objectionable,  be- 
cause it  charged  that  the  conduct  produced  • 
"great,"  instead  of  "grievous,"  mental  suffer- 
ing. Nelson  v.  Nelson,  123  Pac.  1099,  1100, 
18  Cal.  App.  602. 

The  complaint,  in  an  action  against  an 
in.surer,  alleged  that  it  entered  into  a  written 
contract  of  insurance  with  the  plaintiff, 
whereby  it  insured  plaintiff  for  $1,500  against 
all  direct  loss  or  damage  by  fire  on  a  stock 
of  merchandise,  consisting  of  leaf  tobacco, 
burlap,  etc.,  its  own,  or  held  by  it  in  trust 
or  on  commission,  or  sold  but  not  delivered, 
or  for  which  it  might  be  liable  in  case  of  loss 
or  damage,  and  that  the  said  property  so  in- 
sured by  defendant  by  said  contract  of  in- 
surance, and  while  in  the  premises  mention- 
ed, was  totally  destroyed.  Held,  that  the 
words  "said  property"  related  to  the  property 
describeil  as  insured  by  the  contract,  and 
that  by  reasonable  intendment  the  complaint 
in  substance  alleged  plaintiff's  insurable  in- 
terest. Kline  Bros.  &  Co.  v.  German  Union 
Fire  Ins.  Co.  of  Baltimore,  132  N.  Y.  Supp. 
181,  184,  147  App.  Div,  790. 
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A  deed  conveying  one-sizteenth  of  the  oU 
and  gas  under  a  tract  of  land  provided  tliat  It 
was  subject  to  any  rights  existing  in  the 
lessee  under  a  prior  lease,  but  if  that  lease 
had  expired  or  becomes  void,  or  if  no  such 
lease  ever  existed,  then  granting  to  the  lessee 
all  the  rights  and  privileges  of  drilling  and 
operating  on  the  land  to  produce,  store,  and 
remove  "said  oil"  and  gas  necessary  and  usual- 
ly granted  to  the  lessee  in  an  oil  and  gas 
lease.  Held,  that  the  words  "said  oil"  could 
not  grammatically  and  did  not  refer  to  the 
one-sixteenth  granted  in  fee,  but  referred  to 
their  next  preceding  antecedent,  to  wit,  the 
oil  and  gas  covered  by  the  prior  lease,  and 
hence  the  new  lease  conveyed  not  only  a 
one-sixteenth  of  •  all  the  oil  and  gas,  but,  sub- 
ject to  the  prior  lease,  was  a  lease  of  the 
land  to  the  grantee  for  oil  and  gas  purposes, 
with  exclusive  rights,  reserving  the  usual 
royalty  and  with  covenants  and  agreements 
usually  contained  in  an  oil  and  gas  lease. 
Garrett  v.  South  Penn.  Oil  O).,  66  S.  B.  741, 
748,  66  W.  Va.  587. 

The  words  ''manufacturer,"  '*such  manu- 
facturer," and  "said  manufacturer,"  as  used 
In  Acts  1908,  p.  281,  c.  189,  §  15,  providing 
that  a  licensed  manufacturer  may  sell  the 
products  of  his  brewing  at  any  place  within 
the  state,  except  where  such  manufactory  is 
situated  in  no-Ucense  territory,  but  such  man- 
ufacturer may  sell  the  product  of  his  brewing 
to  be  delivered  to  a  common  carrier  to  be  trans- 
ferred to  any  place  where  the  same  may  be 
legally  sold,  and  the  said  manufacturer  may 
sell  the  products  of  his  brewing  in  quantities 
not  less  than  one  gallon  at  the  place  of  manu- 
facture, except  in  no-license  territory,  mean 
any  manufacturer,  whether  located  in  license 
or  no-Ucense  territory;  the  only  difference 
between  the  two  classes  of  manufacturers 
intended  by  the  statute  being  that  the  manu- 
facturer located  in  license  territory  can  sell 
•  and  deliver  not  less  than  one  gallon  at  the 
place  of  manufacture,  while  the  manufactur- 
er located  in  no-license  territory  can  make  no 
sale  and  delivery  at  such  place.  Robert 
Portner  Brewing  Co.  v.  Southern  Express 
Co.,  63  S.  E.  6,  8,  109  Va.  22,  21  U  B.  A.  (N. 
S.)  64. 

Afl  ref  errlac  to  next  anteoedeat 

Pub.  St  1901,  c.  191,  §  8,  provides  that 
tort  actions  for  personal  injuries  shall  sur- 
vive to  the  extent  stated  in  the  five  follow- 
ing sections.  By  section  9,  if  such  an  action 
is  pending  at  the  death  of  a  party,  it  shaU 
abate,  unless  decedent's  administrator,  if  de- 
cedent was  plaintiff,  shall  appear  and  prose- 
cute the  action  before  the  end  of  the  second 
term  after  decedent's  death.  By  section  10, 
if  an  action  Is  not  then  pending  and  has  not 
become  barred,  one  may  be  brought  any  time 
within  two  years  after  decedent's  death.  By 
section  11,  the  damages  recoverable  in  any 
such  action  shall  not  exceed  $7,000.  Section 
12  provides  that  if  the  administrator  of  the 
deceased  party  is  plaintiff,  and  the  death  of 


such  party  was  caused  by  tiie  injury  com* 
plained  of  in  the  action,  the  mental  and  ph>8- 
ical  pain  suffered,  reasonable  expenses  caus- 
ed by  the  injury,  probable  duration  of  his 
life,  etc,  may  be  considered  as  elements  of 
damage.  Section  13  provides  how  the  dam* 
ages  recoverable  shall  be  distributed  and 
section  14  provides  that  all  other  actions  ex- 
isting in  behalf  of  or  against  a  deceased  per- 
son, except  those  for  the  recovery  of  penal- 
ties and  forfeitures  of  money  under  penal 
statutes,  shall  survive  and  may  be  prosecuted 
or  defended  by  his  administrator.  Held,  con- 
struing section  11  in  view  of  Pub.  St  1901, 
c.  2,  S  14,  making  the  words  "said"  and 
"such,"  when  used  to  refer  to  any  person  or 
thing,  apply  to  the  person  or  thing  last  men- 
tioned, that  the  words,  "in  such  action,"  there- 
in, referred  to  the  action  authorized  by  sec- 
tion 10,  and  not  to  the  pending  action  author- 
ized to  be  prosecuted  by  the  administrator 
by  section  9,  so  tiiat  damages  recoverable  in 
such  action  are  not  limited.  Piper  v.  Boston 
&  M.  R.  R.,  75  AtL  1041, 1046,  75  N.  H.  435. 

• 

SAKE 

"Sake"  is  a  beverage,  a  product  of  the 
fermentation  of  rice,  produced  by  a  process 
similar  to  that  employed  in  making  beer  Id' 
this  country;  rice  being  used  instead  of  bar- 
ley. An  analysis  of  a  sample  of  the  importa* 
tion  in  question  shows  it  to  contain  17  per 
cent,  of  alcohol,  3.874  per  cent  of  solids,  and 
.064  per  cent,  of  ash;  the  remaining  78.50 
per  cent  being  water.  Palarisooplc  and  oth- 
er tests  disclosed  the  presence  of  maltose, 
Which  is  the  first  product  of  the  change  of 
starch  under  the  action  of  dlastatic  ferments, 
and  indicates  that  the  fluid  was  the  product 
of  a  starch  bearing  substance.  Sake  is  amber 
colored,  has  a  sweet  taste,  has  no  bead,  and 
is  always  heated  before  being  drunk.  The 
name  sake  is  apparently  arbitrary  and,  not 
descriptive,  conveys  littie  or  no  intelligence 
to  the  mind.  Sake  resembles  beer  in  its  pro- 
cess of  manufacture  and  in  the  presence  of 
maltose  in  the  extract  which  is  a  characteris- 
tic of  beer,  but  is  never  found  in  still  wines. 
It  resembles  still  wines  In  the  large  percent- 
age of  alcohol,  and  it  has  many  points  of  sim- 
illarity  to  both  wine  and  beer.  The  holding 
is  that  sake  is  dutiable  as  an  unenumerated 
article,  and  not  as  either  beer  or  stilled  wine 
under  the  similitude  clause.  United  States 
V.  Nishimiya,  137  Fed.  896,  898,  69  C.  G.  A« 
588. 

"Sake"  does  not  have  a  substantial  re- 
semblance to  either  wine  or  beer,  so  as  to  be 
dutiable  as  such  by  similitude  under  the  pro- 
visions of  Tariff  Act  July  24,  1897,  c.  11,  S  7, 
30  Stat.  205,  but  it  is  dutiable  as  an  unenu- 
merated manufactured  article,  under  section 
6,  c.  11,  30  Stat  205.  Stratton  v.  Komada  ft 
Co.,  148  Fed.  125,  126  (citing  Nishimiya  v. 
United  States,  131  Fed.  650;  United  States 
V.  Nishimiya,  137  Fed.  396, 69  C.  0.  A.  588)« 
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Sake  is  dutiable  as  stOl  wine  by  sliiiili- 
tnde,  being  "similar"  to  that  article  in  mate- 
rial and  use  within  the  meaning  of  the  simili- 
tude clause  in  Tariff  Act  July  24.  1897,  c. 
11,  S  7,  30  Stat.  205,  which  prescribes  the 
classification  of  unenumerated  articles  "simi- 
lar •♦♦  in  material,  •  •  •  use,'* 
etc.,  to  enumerated  articles.  The  resem- 
blance in  material  arises  from  the  fact  that 
thp  predominant  substance  in  both  articles 
is  alcohol,  and  that  there  is  a  substantial 
similarity  in  their  alcoholic  strength;  the 
];)ercentage  of  alcohol  being  about  18  in  sake 
and  from  11  to  16  in  still  wine.  The  resem- 
blance in  use  arises  from  the  fact  that  both 
articles  are  drunk  for  purposes  of  exhilara- 
tion, and  are  capable  of  producing  intoxica- 
tion. United  States  t.  Komada  &  Co.,  162 
Fed.  465,  466,  89  C.  0.  A,  385. 

SAUBLE  VALUE 

The  term  **8alable  value"  is  synonymous 
with  market  or  actual  value,  and  in  proper  cas- 
es with  rental  value.  Hetland  v.  Bilstad,  118 
N.  W.  422,  423,  140  lowa,  411  (quoting  Jonas 
V.  Noel,  39  S.  W.  724,  98  Tenn.  440,  36  L.  B. 
A.  862). 

SAUD  OIL 

"Salad  oil"  prima  fade  means  olive  oil, 
and,  in  the  absence  of  evidence  that  the  term 
has  recently  acquired  a  more  general  mean- 
ing to  include  other  oils,  its  use  without  fur- 
ther explanation  on  packages  of  cotton  seed 
oil  shipped  In  interstate  commerce  constitutes 
a  misbranding  in  violation  of  Food  and  Drugs 
Act  June  30,  1906,  c.  3915,  §  2,  34  Stat.  768. 
Brina  v.  United  States,  179  Fed.  87d»  105  a 
O.  A.  568. 

SALAMANDER 

*'Salamander"  is  the  unfused  material 
which  accumulates  in  the  bottom  of  a  furnace 
while  it  is  in  operation,  and  which  must  be 
removed  periodically.  Sloss-Sheffleld  Steel  & 
Iron  Co.  V.  Ralston  (Ala.)  58  South.  260,  261. 

During  the  operation  of  a  blast  furnace, 
the  heavier  portions  of  the  iron,  such  as 
carbon,  graphites,  and  silicates,  collect  in  the 
bottom  of  the  furnace,  and  by  some  chemical 
action  the  fire  brick  gradually  disappear  or 
fuse  with  the  iron  and  become  a  very  hard 
substance,  called  "salamander."  This  sala- 
mander is  considered  a  better  lining  than  fire 
brick,  because  it  can  withstand  a  higher  de- 
gree of  heat.  IlUnola  Steel  Oo.  v.  Saylor,  80 
N.  E.  783,  784,  226  lU.  283. 

SAL  AMMONIAC 

The  electrolyte  commonly  known  as  "sal 
ammoniac"  is  a  solution  of  chloride  of  am- 
monium. In  re  Charles  Town  Light  &  Power 
Go.,  183  Wed,  160, 165. 
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SALARIED  OFFICER 

Under  Laws  1902,  p.  972,  c  380,  provid- 
ing that  the  sheriff  of  Ontario  county  shall 
receive  as  compensation  for  all  his  services 
and  his  duties  appertaining  thereto^  which 
are  a  county  charge  on  the  county  or  any 
town  therein,  an  annual  salary,  and  also  cer- 
tain fees,  such  sheriff  is  not  a  "salaried  offi- 
cer," within  Code  Civ.  Proc.  i  3307,  subd.  4, 
entitling  sheriffs  to  a  fee  for  each  cause  plac- 
ed on  the  calendar  for  trial  by  Jury,  but  de- 
claring that  it  does  not  apply  to  counties 
wherein  the  sheriff  is  a  salaried  officer.  Peo- 
ple ex  rel.  Flynn  v.  Leech,  89  N.  Y.  Supp.  178» 
179,  43  Misc.  Rep.  435. 

SAURY 

See  Annual  Salary;  Graded  Salaries. 

Any  salary,  see  Any. 

Increase  of  salary,  see  Increase. 

A  "salary"  is  a  periodical  allowance 
made  as  compensation  to  a  person  for  his 
official  or  professional  services,^  or  for  his 
regular  work.  Board  of  Com'rs  of  Teller 
County  V.  Trowbridge,  95  Pac.  554,  555,  42 
Colo.  449. 

The  salary  of  a  public  officer  is  a  provi- 
sion made  by  law  for  his  maintenance  and 
support  during  his  term,  to  the  end  that, 
without  anxiety  concerning  his  means  of  sub- 
sistence, he  may  be  able  to  devote  himself 
entirely  to  the  duties  of  his  office.  Buperlch 
V.  Baehr,  75  Pac.  782,  783,  142  Cal.  190  (cit- 
ing Lewis  V.  City  of  Denver,  48  Pac.  817,  9 
Colo.  App.  328). 

Allowanoe  dUtinsnislied 

Const  Jj901,  i  96,  prohibiting  the  enacting 
of  a  law  not  applicable  to  all  the  counties, 
regulating  "fees,  commissions  or  allowances" 
of  public  officers,  and  section  104,  subd.  24, 
prohibiting  the  passage  of  local  laws  creating, 
increasing,  or  decreasing  "fees,  percentages 
or  allowances"  of  public  officers,  have  no  ap- 
plication to  the  salary  of  a  solicitor  of  a  Ju- 
dicial circuit,  in  view  of  the  use  of  the  word 
"salary"  in  the  Constitution  at  other  places ; 
section  281  being  as  to  increasing  or  dimin- 
ishing the  "salary,  fees  or  compensation"  of 
any  state,  county,  or  municipal  officer  during 
his  term,  and  section  167  providing  that  a  so- 
licitor shall  receive  no  other  compensation 
than  a  salary,  to  be  prescribed  by  law,  a 
"salary"  being  a  fixed  compensation,  decreed 
by  authority  and  for  permanence,  to  be  paid 
at  stated  intervals,  and  depending  on  the 
time,  and  not  on  the  services  rendered,  while 
an  "allowance"  is  of  the  same  nature  with 
fees,  commissions,  and  percentages,  which 
are  uncertain  and  variable  In  amount,'  and 
depending  on  the  rendition  of  services,  which 
may  or  may  not  be  required  or  performed, 
and  sometimes  on  the  discretion  of  the  court 
ordering  their  payment.  Brandon  v.  Askew, 
54  South.  605,  608, 172  Ala.  160. 
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Allowanoe  in  lieu  of  traTelinc  ezpeiuies 

Acts  1903,  entitled  "An  act  concerning 
the  compensation  of  judges  of  circuit  and  su- 
perior courts  In  certain  cases,"  provides,  by 
section  1,  tbat  there  shall  be  allowed  to  the 
Judge  of  each  circuit  and  superior  court  dis* 
trlct  containing  more  than  one  county,  in  ad- 
dition to  the  salary  now  provided  by  law,  the 
sum  of  $300,  which  allowance  shall  be  added 
to  the  salary  of  such  Judge  in  lieu  of  travel- 
ing expenses.  Acts  1907,  entitled  "An  act  fix- 
ing the  compensation  to  be  paid  out  of  the 
state  treasury  as  salary  to  the  Judges  of  the 
circuit  and  superior  courts,"  provides,  by  sec- 
tion 1,  that  there  shall  be  paid  to  each  of  the 
circuit  and  Superior  Judges  as  salary  from 
the  state  annually  $3,500,  provided  that 
this  act  shall  not  be  construed  to  repeal 
any  law  or  parts  of  law  now  in  force,  author- 
izing county  commissioners  In  certain  coun- 
ties to  make  additional  allowances  to  the 
Judges;  but  no  other  or  different  salary  al- 
lowance shall  be  made  or  paid  by  the  state. 
Held,  in  view  of  the  executive  construction 
of  the  act  of  1903,  as  evidenced  by  the  pay- 
ment of  the  $300  provided  therein  as  **8al- 
ary,"  and  not  as  "traveling  expenses,"  that 
such  act  was  a  salary  statute,  and  not  one  al- 
lowing compensation  for  traveling  expenses; 
and  hence  the  act  of  1907,  which  was  design- 
ed as  an  exclusive  provision  as  to  the  si^lary 
of  Judges,  repeals  the  act  of  1903  by  implica- 
tion. State  v.  Billhelmer,  96  N.  B.  801,  802, 
178  Ind.  83. 

Afl  aimwal  oompeiiMitioii. 

In  the  title  to  Act  June  23,  lOljl  (P.  li. 
1123),  establishing  in  each  county  a  board  of 
viewers,  the  term  "salaries"  appropriately 
refers  to  annual  compensation  paid  to  mem- 
bers of  boards  of  viewers  under  terms  of  the 
act  In  re  Reber's  Petition,  84  Atl.  687,  590, 
235  Pa.  622. 

Salary  is  an  "annual  compensation  for 
services  rendered;  a  fixed  sum  to  be  paid 
by  the  year  for  services."  Burrill,  Law  Diet. 
The  per  annum  compensation  of  men  in  offi- 
cial and  in  some  other  positions.  Anderson, 
Law  Diet  Where  the  word  "salary"  Is 
found  in  a  legislative  act,  as  applied  to  an 
officer's  compensation  for  official  work  done 
or  required,  it  is  generally  understood  to  ap- 
ply to  the  officer's  per  annum  allowance, 
when  not  otherwise  qualified.  State  ex  rel. 
Atty.  Gen.  v.  Speed,  81  S.  W.  1260,  1263,  183 
Mo.  186. 

The  word  "salary"  is  more  frequently  ap- 
plied to  annual  employment  than  to  any  oth- 
er, and  its  use  may  import  a  factor  to  per- 
manency, and  the  use  of  a  sum  of  money, 
equivalent  to  a  year's  pay,  in  desciibing  the 
amount  which  the  employ^  was  to  receive,  is 
a  proper  circumstance  for  consideration,  in 
connection  with  other  incidents,  to  deter- 
mine whether  the  employment  was  for  a  year. 
Maynard  v.  Royal  Worcester  Corset  Co.,  85 
N.  E.  877,  878,  200  Mass.  1. 


Afl  delit 

See  Debt 

Emolmiient  difltingvialied 

Ordinarily  the  word  "salary,**  as  applied 
to  public  officers,  means  a  fixed  compensation 
made  by  law  to  be  paid  periodically  for  serv- 
ices, whether  there  be  any  service  actually 
rendered  or  not  The  word  "emolument"  is 
more  comprehensive  than  "salary."  Schar- 
renbroich  v.  Lewis  &  Clark  County,  83  Pac. 
482,  483,  33  Mont  250. 

Afl  equivalent  to  oompenflatioa 

See  Compensation. 
Clerk  hire 

B.  &  C.  Comp.  {  2390,  provides  that  the 
Secretary -of  State  may  employ  clerks^  to  aid 
ill  the  performance  of  his  duties,  provided 
that  the  expenditure  of  moneys  for  clerk  hire 
shall  not  exceed  the  appropriation  in  the 
Legislature  therefor,  and  that  such  clerks 
shall  be  paid  out  of  the  state  treasury. 
Const  art  13,  fixes  the  salary  of  the  Secre- 
tary of  State  at  $1,500,  and  provides  that  he 
shall  receive  no  fees  or  perquisites.  Held 
that,  since  a  "salary"  is  the  personal  compen- 
sation provided  to  be  paid  to  an  officer  for 
his  own  personal  services  only,  section  2390, 
providing  for  an  allowance  to  the  Secretary 
of  State  for  clerk  hire,  is  not  in  violation  of 
the  constitutional  provision.  State  ex  rel.  v. 
Dunbar,  98  Pac.  878,  881,  53  Or.  45,  20  L.  B. 
A.  (N.  S.)  1015. 

Oommiflflionfl 

In  a  suit  against  an  alleged  principal, 
where  the  issue  was  agency  of  one  who  con- 
tracted the  debt  sued  for,  an  instmction  to 
find  for  plaintiff  if  the  alleged  agent  worked 
for  defendants  on  a  "commission  or  salary" 
is  not  misleading  because  of  use  of  the  word 
"salary,"  though  no  witness  used  it  in  his 
evidence,  as  the  word  "salary"  was  used  as 
a  synonym  of  "commission."  W.  H.  White  & 
Son  V-  Ballard  County  Bank  (Ky.)  117  S.  W. 
294,  296. 

Afl  eamingfl 

See  Earnings. 

Feefl  difltingnisHed  and  flynonynioiui 

The  word  "salary"  Imports  a  specific  con- 
tract for  a  specific  sum  for  a  specified  period 
of  time,  while  "fees"  are  compensation  for 
particular  acts,  and  "wages"  are  compensa- 
tion for  services  by  the  day  or  week — [quot- 
ing 7  Words  and  Phrases,  pp.  6287-6291]. 
Bllck  V.  Mercantile  Trust  &  Deposit  Co.,  77 
Atl.  844,  846,  113  Md.  487. 

Rev.  St  1909,  §  1013,  provides  that  if  a 
prosecuting  attorney  is  sick  or  absent,  the 
court  shall  appoint  some  person  to  discharge 
the  duties  of  the  office  until  the  proper  oflloec 
resumes  the  discharge  thereof,  and  section 
1014  declares  that  the  person  so  appointed 
shall  possess  the  same  powers  and  receive 
the  same  fees  as  the  proper  officer  would  if 
present    Held,  that  the  word  "fees,"  as  so 
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used,  would  not  be  construed  as  synonymous 
with  "salary,"  and  that  such  section  had  no 
application  to  counties  in  which  the  prose- 
cuting  attorney  receives  an  annual  salary, 
and  is  required  to  account  for  and  pay  into 
the  county  treasury  all  fees  received  by  him 
by  virtue  of  his  office.  State  ex  rel.  Harrison 
V.  Patterson,  132  S.  W.  1183,  1185,  152  Mo. 
App.  264. 

Ck)n8t.  art  4,  |  28,  requires  the  subjects 
of  each  bill  to  be  clearly  expressed  in  its 
title.  Under  **An  act  to  repeal  section  3240, 
chapter  27,  article  1  of  the  Revised  Statutes 
of  1899,  relating  to  fees,  and  to  enact  a  new 
section  in  lieu  thereof  to  be  known  as  sec^ 
tion  3240"  (Laws  1905,  p.  155),  the  Legislature 
enacted  what  is  now  Rev.  St.  1909,  {  10,095, 
requiring  each  probate  judge  to  keep  an  ac- 
count of  fees  collected,  and  whenever  such 
fees  in  any  one  year,  deducting  expenses, 
sliall  exceed  the  annual  compensation  pro- 
vided by  law  for  a  Judge  of  the  circuit  court 
with  jurisdiction  in  such  county,  to  pay  such 
excess,  less  10  per  cent.,  into  the  treasury  of 
his  county  for  the  benefit  of  its  school  fund. 
Held  that,  as  the  section  repealed  fixed  the 
fees  of  probate  judges,  the  title  was  broad 
enough  to  give  notice  of  and  to  clearly  ex- 
press the  subject  of  section  10,095 ;  and  that, 
as  "Salaries"  are  the  form  of  compensation 
prescribed  for  paying  public  officers  for  their 
services,  the  subject  of  salaries  was  also  ger- 
mane to  the  subject  of  fees  e|:pressed  in  the 
title.  State  ex  rel.  Buchanan  County  v. 
Imel,  146  S.  W.  783,  785,  242  Mo.  293. 

A  clerk  of  the  district  court  was  given  a 
stated  salary,  together  with  fees  paid  in  civil 
actions  by  the  litigants  and  in  nearly  all 
criminal  actions  by  the  county.  When  a  de- 
mand for  fees  was  presented  to  the  board  of 
supervisors,  it  was  necessary  to  check  every 
item  and  deduct  erroneous  charges,  and  ex- 
trinsic evidence  was  sometimes  necessary  to 
determine  the  correctness  of  particular  items. 
Held,  that  a  claim  of  such  clerk  against  a 
county  for  fees  in  actions  brought  for  the  col- 
lection of  delinquent  taxes  was  not  a  claim 
for  a  "salary"  within  Civ.  Code  1901,  par. 
989,  requiring  the  presentation  of  claims 
against  the  county  within  six  months,  but 
providing  that  this  requirement  shall  not  ap- 
ply to  claims  for  official  salaries  made  de- 
mand against  the  county  by  some  express 
provision  of  law;  the  words  "salary"  and 
"fees"  having  their  ordinary  signification,  the 
distinction  between  wliich  is  that  a  salary  is 
a  fixed  compensation  for  regular  work,  while 
fees  are  compensation  for  particular  services 
rendered  at  irregular  periods,  payable  at  the 
time  the  services  are  rendered.  Cochise 
County  V.  Wilcox,  127  Pac.  758,  759,  14  Ariz, 
234. 

As  Used  hr  time  of  aervioe 

The  word  "salary"  may  be  defined  gen- 
erally as  a  fixed  annual  or  periodical  pay- 
ment for  services,  depending  on  the  time,  and 


not  on  the  amount  of  services  rendered. 
King  V.  Western  Union  Telegraph  Co.,  65  S. 
E.  944,  946,  84  S.  C.  73. 

The  word  "salary"  may  be  defined  gen- 
erally as  a  fixed  annual  or  periodical  pay- 
ment for  services,  depending  on  the  time,  and 
not  on  the  amount  of  the  services  rendered; 
aud  though,  to  give  a  statute  effect,  the 
word  will  sometimes  be  more  broadly  con- 
strued, this  will  not  be  done  where  the  lan- 
guage of  the  statute  forbids  such  construc- 
tion. Spalding  V.  Thornbury,  108  S.  W.  906, 
907,  128  Ky.  533. 

Const,  art  6,  i  6,  authorizes  the  Legisla- 
ture to  provide  for  more  than  one  circuit 
judge  in  the  circuit,  including  Saginaw  coun- 
ty, and  that  such  judges,  in  addition  to  the 
"salary"  provided  by  the  Constitution,  shall 
receive  such  additional  "salary"  as  may  be 
fixed  by  the  board  of  county  supervisors. 
The  word  "salary"  is  here  used  with  the 
same  meaning  as  in  section  1,  art.  9,  and 
contemplates  a  "fixed  annual  or  periodical 
payment  for  services,  depending  upon  the 
time  and  not  upon  the  amount  of  services 
rendered."  Beach  v.  Kent,  105  N.  W.  867, 
870,  142  Mich.  847. 

The  system  which  the  framers  of  the 
Constitution  intended  to  provide  by  article 
11,  §  8,  prescribing  that  the  Legislature  shall 
fix  the  compensation  by  salary  of  all  county 
officers,  was  that  of  a  fixed  and  established 
compensation  by  time  as  distinguished  from 
the  system  of  specific  fees  for  specific  serv- 
ices which  had  theretofore  prevailed;  and 
although  the  word  "salary"  is  sometimes 
used  to  denote  compensation  paid  for  particu- 
lar service,  it  was  used  in  the  Constitution 
to  mean  a  payment  dependent  on  the  time 
and  not  on  the  amount  of  the  service  render- 
ed by  the,  officer.  State  ex  rel.  Stratton 
V.  Maynard,  76  Pac.  937,  939,  35  WaBh.  168 
(quoting  Cox  v.  Holmes,  44  Pac  262,  14 
Wash.  255). 

Inoident  to  office 

"Salary,"  like  an  oath  of  office,  is  an  in- 
cident to  office  merely,  and  not  a  necessary 
clement  in  the  determination  of  its  character. 
The  fact  that  there  is  no  salary  or  emolu- 
ment affixed  to  an  office  does  not  make  it  any 
the  less  a  civil  office.  In  re  Members  of  Leg- 
islature, 39  South.  63,  64,  49  Fla.  269  (dting 
6  Words  and  Phrases,  p.  4924). 

Mileage 

"The  term  'salary*  may  be  and  is  vari- 
ously applied.  It  is  usually  used  as  desig- 
nating recompense,  reward,  or  compensation 
for  services  rendered.  Mileage  may  become 
a  part  of  compensation.  If  the  mileage  al- 
lowance is  limited  to  the  amount  actually 
expended  in  traveling,  then  It  cannot,  of 
course,  add  anything  to  the  income  of  the  re- 
dpient  of  the  salary.  But  if  the  mileage  Is 
rot  so  limited,  as  where  a  certain  amount  Is 
allowed  for  each  mile  traveled,   and  this 
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amount  exceeds  the  actual  mileage  diarged, 
then  the  balance  above  such  charge  becomes 
a  part  of.  the  official  income  or  compensation 
the  same  as  though  it  were  a  part  of  the 
'salary.*  As  a  concrete  proposition,  it  is  not 
controlling  that  such  accretions  to  official 
compensation  are  not  designated  as  'salary.' " 
Marioneaux  v.  Cutler,  91  Paa  355,  359,  32 
Utah,  475  (citing  7  Words  and  Phrases,  p. 
6287  et  seq.). 

PemuMiency  of  emploTinent  Imported 

"Where  a  person  is  employed  at  a  sal- 
ary, the  term  itself  imports  permanency,  of 
employment"  White  y.  Koehler,  57  AtL  124, 
70  N.  J.  Law,  526. 

DCTages  dlstlAsuljil&ed 

"Salary"  refers  to  a  superior  grade  of 
services  and  implies  a  position  or  office,  and 
suggests  something  higher,  larger,  and  more 
permanent  than  "wages."  First  Nat.  Bank 
y.  Barnum,  160  Fed.  245,  247. 

The  word  "salary"  imports  a  specific 
contract  for  a  specific  sum  for  a  specified 
period  of  time,  while  "wages"  are  compensa- 
tion for  services  by  the  day  or  week.  Blick 
V.  Mercantile  Trust  &  Deposit  Co.,  77  Atl. 
844, 846, 113  Md.  487. 

The  term  "wages"  has  a  less  extensive 
meaning  than  the  term  "salary."  "Wages" 
Is  usually  restricted  to  sums  paid  as  hire  or 
reward  to  domestic  or  menial  servants  or  to 
artisans,  mechanics,  laborers,  or  others  em- 
ployed in  similar  occupations,  while  "salary" 
has  reference  to  the  compensation  of  clerks, 
bookkeepers,  and  other  employes  of  a  like 
class,  officers  of  corporations,  and  public  of- 
ficers. Speilberger  Bro&  v.  Brandes,  58  South. 
75,  79,  3  Ala.  App.  590. 

"Wages,"  in  its  ordinary  acceptation,  has 
a  less  extensive  meaning  than  "salary,"  and 
ia  usually  restricted  to  sums  paid  as  hire  to 
domestic  or  menial  servants  and  to  artisans, 
mechanics,  laborers,  and  others  employed  in 
various  manual  occupations,  while  "salary" 
has  reference  to  the  compensation  of  clerks, 
bookkeepers,  other  employes  of  like  class,  of- 
ficers of  corporations,  and  public  officers. 
Massle  v.  Cessna,  88  N.  B.  152,  154,  239  IlL 
352,  130  Am.  St  Rep.  234. 

Wages  STnonyii&oiui 

Lexicographers  and  some  authorities  class 
"salary**  and  "wages"  as  synonymous.  Board 
of  Com*rs  of  Teller  County  v.  Trowbridge^  95 
Pac.  554,  556,  42  Colo.  449. 

Worcester  says  in  referring  to  "wages" 
that  "in  ordinary  language  the  term  wages 
is  usually  employed;  the  sums  paid  to  per- 
sons hired  to  perform  menial  labor."  Win- 
field  defines  the  term  as  meaning  "the  com- 
pensation paid  to  a  hired  person  for  services. 
This  compensation  to  the  laborer  may  be  a 
specified  sum  for  a  given  term  of  service  or  a 
fixed  sum  for  a  specified  work ;  that  is,  pay- 
ment may  be  made  by  the  Job,"    It  has  also 


been  held  that,  "if  there  Is  any  difference  In 
the  popular  sense  between  "salary"  and 
"wages,"  it  is  only  in  the  application  of  them 
to  the  more  or  less  honorable  service.  State 
V.  Duncan,  1  Tenn.  Ch.  App.  339,  341,  342 
(quoting  Commonwealth  ex  reL  Wolfe  v.  But- 
ler, 99  Pa.  542). 

Broadly,  the  word  "salary"  means  a  rec- 
ompense or  consideration  made  to  a  person 
for  his  pains  or  industry  in  another  man's 
business.  Whether  it  be  derived  from  "sa- 
larium,"  or  more  fancifully  from  "sal,"  the 
pay  of  the  Roman  soldier,  it  carries  with  it 
the  fundamental  idea  of  compensation  for 
services  rendered.  Indeed,  there  is  eminent 
authority  for  holding  that  the  words  "wag- 
es" and  "salary"  are  in  essence  synony- 
mous. Hopkins  V.  Cromwell.  85  N.  X.  Supp. 
839,  841,  89  App.  Div.  481. 

SALE 

See  Actual  Purdiase  or  Sale;  Actual 
Sale;  Bargain  and  Sale;  Bill  of  Sale; 
Cash  Sale;  Certificate  of  Sale;  Con- 
ditional Sale;  Consummated  Sale; 
Contract  of  Sale;  Credit  Sale;  Deed 
of  Sale;  Exclusive  Sale;  Execution 
Sale;  Expose  for  Sale;  Forced  Sale; 
For  Sale;  Have  for  Sale;  Judicial 
Sale;  Mortgage  Sale;  Offer  for  Sale; 
On  Sale ;  Partition  Sale ;  Possession 
for  Sale;  Premium  Sale;  Private 
Sale;  l^ublic  Sale;  Tax  Sale;  Time 
of  Sale;  Wash  Sale. 

Any  sale,  see  Any. 

Blxecutory  sale,  see  Executory  Contract 

Expenses  of  sale  of  land,  see  Expenses. 

Goods,  wares,  and  merchandise,  see 
Goods. 

Keep  for  sale,  see  Keep. 

Make  a  sale,  see  Make. 

Memorandum  of  sale  as  contract,  see 
Contract 

Of  commodities  as  commerce,  see  Com- 
merce. 

Sale  according  to  law,  see  According  to 
Law. 

Short  sale,  see  Short 

Spot  cash  sale,  see  Spot  Cash. 

See,  also.  Sell;   Sold. 

^A  tele'  is  a  contract  by  whlch^  for  a 
consideration,  one  transfers  to  another  prop- 
erty or  interest  therein."  Xick  Sung  v.  Her- 
man, 83  Pac.  1089,  1090,  2  CaL  App.  633. 

A  "sale"  is  a  contract  by  which  property 
is  transferred  from  the  seller  to  the  buyer 
for  a  fixed  price  in  money  paid  or  agreed 
to  be  paid  by  the  buyer.  De  Bary  v.  Dunne, 
172  Fed.  940. 

A  "sale"  may  be  defined  as  a  contract 
founded  on  a  money  consideration  by  which 
the  absolute  or  general  property  in  the  sub- 
ject of  the  sale  is  transferred  from  die  aeller 
to  the  buyer.  Koehler  v.  St  Mary*s  Brew- 
ing Co.,  77  Atl.  1016,  1018,  228  Pa.  648,  139 
Am.  St  Bep.  102-k 
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A  *'8ale"  10  an  agreement  by  whldl  one 
of  two  contracting  parties,  called  the  ''seller/* 
gives  tbe  tiling,  and  passes  the  title  to  It 
for  a  certain  price  in  current  money.  Skir- 
▼in  V.  O'Brien,  95  S.  W.  696,  700,  43  Tex. 
Civ.  App.  1. 

The  word  "sale"  Is  defined  to  be  a  con- 
tract for  the  transfer  property  from  one  per- 
son to  another  for  a  valuable  consideration. 
Radebaugh  v.  Scanlan,  82  N.  EL  644,  547,  41 
Ind.  App.  109  (citing  Anderson's  Law  Diet; 
and  Micks  v.  Stevenson,  51  N.  £.  492,  22 
Ind«  App.  475,  478,  wherein  the  same  defini- 
tion from  Kent  was  quoted  with  approval). 

*'A  'sale'  is  a  contract  whereby  one  ac- 
quires a  property  in  the  thing  sold  and  the 
other  parts  with  it  for  a  valuable  considera- 
Uon."  Oole  v.  Laird,  96  N.  W.  744,  745,  121 
Iowa,  146. 

A  "sale"  is  a  transmutation  of  property 
from  one  man  to  another  in  consideration  of 
some  price.  Dunn  v.  Mayo  Mills,  134  Fed. 
804,  810,  67  0.  G.  A.  460  (dtlng  Black  Gomm. 
446). 

A  "sale^*  is  a  transmutation  of  property, 
or  a  right  from  one  person  to  another  in  con- 
sideration of  a  sum  of  money,  as  opposed  to 
barters,  exchanges,  or  gifts.  Lucas  v.  Coun- 
ty Recorder  of  Cass  County,  106  N.  W.  217, 
220,  76  Neb.  351. 

A  "sale"  is  a  transmutation  of  the  prop- 
erty in  a  personal  chattel  from  one  to  anoth- 
er for  a  quid  pro  quo,  paid  or  agreed  to  be 
paid ;  the  passing  of  title  and  possession  of 
any  property  for  money  which  the  buyer 
pays  or  promises  to  pay.  State  v.  Colonial 
Club,  69  S.  E.  771,  772,  154  N.  C.  177  (quoting 
7  Words  and  Phrases,  pp.  6291,  6292). 

To  constitute  a  sale  of  a  chattel,  there 
must  be  an  intention  and  an  ofTer  to  sell,  and 
an  acceptance  of  the  ofi!er  and  an  intention  to 
buy,  and  the  court  In  determining  whether 
title  to  a  chattel  has  passed  must  consider 
the  intention  of  the  parties  and  the  assent 
of  both  parties  to  a  sale.  Priest  v.  Hodges, 
118  S.  W.  253,  254,  90  Ark.  131. 

To  constltttte  a  sale*  there  must  be  a  con- 
sideration or  price»  a  seller,  a  purchaser,  and 
a  delivery  of  the  tiling  sold.  City  of  lola  v. 
Lederer,  120  Pac,  854,  356,  86  Kan.  347. 

The  elements  of  a  '"sale"  at  common  law 
are  mutual  agreement,  competent  parties, 
money  consideration,  and  transfer  of  abso- 
lute or  general  property  In  the  subject-mat- 
ter. Wheless  v.  Meyer  &  Schmld  Grocer  Co., 
120  S.  W.  708,  712,  140  Mo.  App.  572. 

*To  constitute  a  valid  'sale'  there  must 
be  competent  parties,  mutual  assent,  a  thing, 
the  absolute  or  general  property  in  which  is 
transferred  from  the  seller  to  the  buyer,  and 
a  price  In  money  paid  or  promised."  Logan 
V.  Stephens  County  (Tex.)  81  S.  W.  109,  110 
(quoting  Anderson,  Law  Diet.) ;  Matthews  v. 
Freker,  57  8.  W.  262,  265,  6S  Ark.  196 ;  Chris- 


t^isea  T.  Cram,  105  Paa  950,  156  GaL  633 
(quoting  1  BenJ.  Sales,  i  1,  and  citing  1 
Mechem,  Sales,  §  1). 

"A  'sale'  is  a  contract  founded  on  a  mon- 
ey consideration,  by  whldi  the  absolute  or 
general  property  in  the  subject  of  sale  is 
transferred  from  the  seller  to  the  buyer,  and 
the  essentials  of  a  sale  are:  (1)  A  mutual 
agreement;  (2)  competent  parties;  (3)  a 
money  consideration;  (4)  a  transfer  of  the 
absolute  or  general  property  from  the  seller 
to  the  buyer.  If  any  of  these  ingredients  be 
wanting,  there  Is  no  sale."  Clark  v.  Gault, 
88  N.  B.  900,  903,  77  Ohio  St  497. 

A  contract  to  cut  timber  and  saw  the 
same  into  lumber  and  sell  the  lumber  or  de- 
liver it  to  the  owner  is  not  a  contract  for  the 
sale  of  land  or  any  Interest  therein  within 
the  statute  of  frauds  (Code  1907,  §  4289,  subd. 
5),  nor  within  section  8355,  declaring  that 
alienation  of  land  must  be  in  writing.  Simp- 
son &  Harper  v.  Harris  &  Scrandrett,  66 
South.  968,  970,  174  Ala.  430« 

The  word  "sale**  is  a  legal  term  of  fixed 
and  definite  meaning.  By  a  contract  of  sale, 
the  property  and  the  title  thereto  pass  to  the 
vendee.  Where  an  adult,  who  employed  a 
minor,  sent  him  to  defendant's  saloon  to  buy 
intoxicating  liquor  for  him,  and  the  minor  so 
informed  the  saloon  keeper,  the  sale  was  to 
the  employer  and  not  to  the  minor.  Laing 
V.  State,  28  S.  W.  1040,  9  Tex.  C5iv.  App. 
136,  138. 

A  person  charged  with  Illegally  selling 
intoxicating  liquors  cannot  be  convicted  of 
furnishing  or  conveying  the  same;  a  "sale" 
being  defined  to  consist  of  an  agreement  by 
which  the  title  passes  from  one  and  vests  in 
another,  a  transfer  of  property  from  seller 
to  buyer  for  a  price  in  money  paid  or  prom- 
ised. .  Reed  v.  State,  103  Pac.  1070,  1071,  8 
OkL  Or.  16,  24  L.  R.  A.  (N.  S.)  266. 

A  "sale,"  as  used  in  the  statute  prohibit- 
ing the  sale  of  intoxicating  liquors,  consists 
of  a  contract  by  which  one  of  the  parties 
sells  and  delivers  to  the  other  intoxicating 
liquors,  and  is  not  made  out  by  proof  that 
the  alleged  buyer  got  two  bottles  of  whisky 
and  left  ^  in  the  place  thereof  in  the  ab- 
sence of  any  showing  of  a  prior  agreement 
that  the  sale  should  be  so  made.  Lane  v. 
State,  92  S.  ,W.  839,  840,  49  Tex.  O.  R.  835. 

In  determining  whether  there  was  a  sale 
in  violation  of  the  Uquor  laws,  the  definition 
of  Rev.  Civ.  Code,  §  1299,  declaring  that  a 
"sale  is  a  contract  by  which,  for  a  pecuniary 
consideration,  called  a  price,  one  transfers  to 
another  an  interest  in  property,"  was  applied. 
State  V.  Delamater,  104  N.  W.  637,  540,  20  S. 
D.  23,  8  L.  R.  A.  (N.  S.)  774, 129  Am.  St.  Rep. 
907. 

On  a  trial  for  violating  the  local  option 
law,  a  charge  that  a  sale  is  the  transfer  of 
property  from  one  person  to  another  for 
money  or  some  valuable  consideration,  etc.. 
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sufficiently  defines  a  "sale,"  especially  In  the 
absence  of  any  requested  charge  covering  any 
supposed  omission.  Ellis  v.  State,  130  S.  W. 
171,  173,  59  Tex-  Or.  B.  630. 

A  "sale"  of  liquor  in  violation  of  the 
local  option  law  consists  of  a  transfer  of  in- 
toxicating liquor  to  the  buyer  for  a  valuable 
consideration  to  be  paid  In  money,  or  any- 
thing of  value  accepted  in  payment.  State  v. 
Fulman  (Del.)  74  Atl.  1,  7  Pennewlll,  123. 

The  money  being  paid  and  the  liquor  de- 
livered, the  "sale"  is  complete,  so  as  to  war- 
rant a  conviction  for  violation  of  the  local  op- 
tion law.    Smith  v.  State  (Tex.)  91  S.  W.  592. 

A  sale  in  violation  of  the  local  option  law 
may  be  made  by  implication  as  well  as  by  di- 
rect contract,  so  that  no  words  are  necessary 
to  constitute  a  transaction  a  "sale,"  but  pas- 
sage of  the  property  with  intent  to  sell  is 
enough.  Jackson  v.  State,  123  S.  W.  142,  57 
Tex.  Cr.  R.  341. 

Defendant  ordered  whisky  C.  O.  D.,  and 
another,  having  ascertained  the  fact,  procur- 
ed from  defendant  an  order  on  the  express 
company  and  paid  the  C.  O.  D.  and  charges. 
Held,  a  "sale"  by  defendant  Caton  v.  State 
(Tex.)  95  S.  W.  540,  541. 

Where  it  appeared  that  witness  went  to 
the  rear  of  a  restaurant,  where  he  met  de- 
fendant and  told  him  what  he  wanted,  and 
that  defendant  turned  around  and  went  into 
the  cook  room,  opened  the  door  to  a  side  room, 
where  there  was  whisky,  and  that  at  defend- 
ant's Invitation  witness  helped  himself  to 
whisky  and  paid  defendant  therefor,  a  "sale" 
vas  shown.  Robinson  v.  State,  110  S.  W. 
905,  907,  53  Tex,  Cr.  B.  567. 

Under  the  local  option  law,  forbidding 
under  penalty  any  person  in  prohibition  ter- 
ritory to  sell,  exchange,  or  give  away,  with 
Intent  to  evade  the  provisions  of  the  law^  any 
Intoxicating  liquors  whatsoever,  where  Intox- 
icating liquors  were  purchased  by  an  Incor- 
porated society,  and  sold  or  distributed  to  the 
members  at  approximate  cost,  the  act  consti- 
tuted a  sale.  State  v.  Kline,  93  Pac.  237, 
241,  50  Or.  426. 

Where  a  minor  gave  defendant  an  order 
on  a  firm  without  the  state  directing  it  to  de- 
liver a  case  of  beer  to  defendant  as  the  sign- 
er's agent,  the  order  being  on  a  printed  form 
kept  by  defendant,  and  on  arrival  of  the  case 
defendant  put  the  beer  on  ice,  and  the  signer, 
on  procuring  a  bottle,  paid  20  cents  for  it, 
there  was  a  sale,  under  Rev.  St.  1899,  §  2179, 
making  it  an  offense  to  sell  liquor  to  a  minor. 
State  V.  Field,  119  S.  W.  499,  500,  139  Mo. 
App.  20. 

On  a  trial  for  pursuing  the  business  of 
selling  intoxicating  liquors,  a  charge  that  the 
state  was  not  required  to  show  that  such 
"business"  or  "occupation"  was  accused's 
principal  "business"  or  "occupation,"  or  that 
he  gave  the  whole  or  the  greater  part  of  his 
time  to  such  business,  but  that  If,  although 


engaged  in  his  usual  occupation,  he  secretly 
sold  intoxicating  liquors  when  the  opportuni- 
ty presented,  he  would  be  guilty  of  such  of- 
fense, was  not  objectionable  on  the  grounds 
that  it  did  not  properly  define  "business"  or 
"occupation,"  and  was  argumentative  and 
restrictive  and  on  the  weight  of  evidence. 
Dickson  V.  State  (Tex.)  146  S.  W.  914,  918. 

A  liquor  establishment  shipped  a  gallon 
of  whisky  consigned  to  Itself,  and  the  bill  of 
lading  was  sent  to  a  bank  with  draft  attach- 
ed. The  person  for  whom  the  whisky  was  in- 
tended declined  to  pay  the  draft  and  take  up 
the  bill  of  lading.  Defendant  procured  from 
him  an  order  on  the  bank  for  the  bill  of  lad- 
ing, and  also  an  order  on  the  carrier  for  the 
whisky,  and  collected  from  each  of  the  three 
persons  one-fourth  of  the  amouht  necessary 
to  procure  the  whisky,  and  then  divided  it 
between  the  other  three  and  himself.  Held, 
that  there  was  a  sale.  Sklles  v.  State,  123  N. 
W.  447,   448,   85  Neb.  401. 

Pub.  St.  1901,  c.  112,  S  15,  provides  that 
If  any  person,  not  being  an  agent  of  a  town 
to  sell  spirits,  shall  sell  any  spirituous  liquor 
he  shall  be  fined.  The  sale  of  liquor  having 
been  prolilbited  in  L.,  defendant  maintain- 
ed an  office,  in  charge  of  his  brother  as  agent, 
where  he  pretended  to  take  orders  for  a  Bos- 
ton liquor  house  for  the  sale  of  liquor,  to  be 
shipped  from  Boston  by  express.  The  prose- 
cuting witness  went  to  the  office,  stated  to 
defendant's  brother  that  he  wanted  to  buy  two 
quarts  of  whisky,  paid  the  price,  and  was  told 
that  he  could  get  the  whisky  at  the  express 
office  in  L.  the  next  day.  He  went  to  the  ex- 
press office  the  succeeding  day,  paid  the  ex- 
press charges,  and  received  the  liquor.  Held, 
to  show  a  "sale"  of  liquor  in  L.,  in  violation 
of  the  statute,  and  not  a  transaction  in  inter- 
state commerce.  State  y.  Gross,  82  AtL  638, 
534,  76  N.  H.  304. 

In  view  of  prior  legislation  on  the  liquor 
traffic,  the  word  "sale"  In  the  title  of  Acts 
1909,  c.  1,  entitled  an  act  to  prohibit  the 
"sale"  of  intoxicating  liquors  as  a  beverage 
near  a  schoolhouse  where  a  school  is  kept, 
whether  the  school  be  In  session  or  not,  in- 
cludes all  sales  without  regard  to  their  form 
or  character;  and  the  word  "tipple,"  In  sec- 
tion 1,  declaring  it  unlawful  "to  sell  or  tip- 
ple" any  intoxicating' liquors  as  a  beverage 
within  four  miles  of  such  a  schoolhouse,  de- 
notes a  subdivision  of  the  more  compr^en* 
slve  term  "sale,"  as  used  In  the  title,  and  its 
equivalent  "to  sell"  as  used' in  the  body;  and 
the  word  "or,"  between  "sell"  and  "tipple,"  is 
used  in  a  disjunctive  sense,  the  prohibition 
not  being  against  tipple  sales  alone,  but  as 
well  against  any  other  sales;  and  the  words 
"as  a  beverage"  refer  to  a  sale  of  liquor,  not 
necessarily  to  be  consumed  by  the  immediate 
purchaser,  but  to  be  finally  used,  when  It 
reached  the  consumer,  as  a  beverage,  so  that 
a  sale  in  wholesale  quantities  of  intoxicating 
liquors,  by  a  manufacturer  thereof  to  a  whole- 
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aaler,  with  only  a  geneml  and  promiscnons 
purpose,  inclndes  a  beverage  sale,  wltliln  the 
prohibition  of  the  statute.  J.  W.  Kelly  A  Ga 
▼.  State,  132  S.  W.  1Q8,  106,  123  Tenn.  616. 

The  uncontradicted  testimony  of  two 
state  agents  that  defendant  delivered  a  can 
of  adulterated  milk  at  a  lunchroom,  taking  a 
receipt  therefor  from  the  person  In  charge,  Is 
sufficient  evidence  of  "sale,"  or  "offer  for 
sale,'*  In  violation  of  Ck)n8oL  Laws,  c.  1,  |  82, 
making  it  unlawful  to  sell  or  offer  for  sale 
adulterated  milk.  People  v.  McDermott  Dairy 
Co.,  122  N.  Y.  Supp.  294,  296. 

Where  a  food  inspector,  on  visiting  de- 
fendant's premises,  where  he  was  carrying  on 
a  candy  jobber  business,  informed  defendant 
that  he  was  an  inspector  to  examine  his  can- 
dles, and  after  taking  six  samples  asked  de- 
fendant how  much  he  owed  him  therefor, 
and  was  told  *'10  cents,"  which  he  paid,  the 
transaction  constituted  a  "sale,"  within  New 
York  City  Sanitary  Code,  §  68,  prohibiting 
the  sale  of  any  adulterated  food  within  that 
city.  People  v.  Oreeuberg,  119  N.  Y.  Supp. 
325,  a26, 134  App.  Dlv.  599. 

A  condition  in  a  grant  of  lands  to  a  rail- 
road company,  that  they  should  be  sold  only 
to  actual  settlers  with  a  limitation  as  to 
quantity  and  price,  was  not  waived  by  the 
government  by  its  acquiescence  in  a  transfer 
of  the  entire  grant  to  a  corporation  organized 
to  succeed  to  all  the  property,  rights  and 
franchises  of  the  original  grantee,  which 
was  not  a  bale  within  the  meaning  of  the  con- 
dition, but  merely  a  substitution  of  grantees; 
the  land  still  remaining  subject  to  the  condi- 
tion in  the  hands  of  the  transferee.  United 
States  V.  Oregon  &  G.  B.  Co.,  186  Fed.  861« 
887. 

The  sole  manufacturer  of  a  medicine 
made  in  accordance  with  a  secret  formula, 
but  unpatented  sold  the  same  only  under  a 
system  of  contracts  between  himself  and 
wholesale  dealers  to  whom  alone  he  sold  at 
retail  prices,  by  which  they  bound  themselves 
to  sell  at  a  certain  price  and  only  to  retail 
dealers  designated  by  him,  and  between  him 
and  such  retail  dealers,  by  which  in  consider- 
ation of  being  so  designated  they  bound 
themselves  to  sell  to  consumers  only  and  at  a 
certain  price.  Held,  that  under  such  a  con- 
tract to  call  the  purchaser  an  agent  is  to  jug- 
gle with  words,  as  "sale'*  is  a  word  of  precise 
legal  import,  and  every  wholesaler  who  orders 
goods  under  one  of  complainant's  uniform 
contracts  becomes  a  buyer,  obtains  the  title, 
and  may  convey  the  title  to  another.  John 
D.  Park  &  Sons  Co.  v.  Hartman,  153  Fed.  24, 
38,  82  O.  C.  A.  168, 12  U  R.  A.  (N.  S.)  135. 

Plaintiff  was  a  retail  grocer,  who  prior  to 
the  passage  of  Aet  Aug.  2,  1886,  c.  840,  24 
Stat  209,  had  sold  oleomargarine.  After  that 
he  ceased  handling  It;  but,  having  two  or 
three  customers  who  desired  it,  at  their  re- 
quest and  for  their  accommodation  he  sent 
orders  in  their  respective  names  to  the  manu- 


facturer for  lO^pound  packages  at  a  time,  to 
be  shipped  to  each  customer  In  his  care.  The 
manufacturer  shipped  the  same  to  its  local 
branch  house,  addressed  and  billed  to  the  cus- 
tomers. The  branch  hous^,  which  did  not  de* 
liver  to  retail  customers,  left  the  packages  at 
plaintiff's  store,  and  he  delivered  the  same, 
with  other  groceries.  The  customers  returned 
the  bills  to  him,  and  he  remitted  for  the  same 
to  the  manufacturer  each  month,  charging  the 
customers  with  the  cash  so  sent.  There  was 
no  fraud  nor  attempt  at  concealment,  and 
plaintiff  made  no  profit  whatever  on  the 
transactions.  Held,  that  such  transactions 
were  not  sales  of  the  article  by  plaintiff,  and 
did  not  render  him  subject  to  tax  as  a  whole- 
sale dealer.  Grier  v.  Tucker,  150  Fed.  658; 
663. 

Plaintiff,  the  owner  of  property  insuredt 
made  an  agreement  to  sell  to  H.  for  a  speci- 
fied price;  possession  to  be  given  March  "U 
1902.  The  contract,  however,  was  conditioned 
on  the  ability  of  H.  to  raise  $5,500  on  the 
property;  it  being  agreed  that,  unless  such 
sum  was  raised,  the  deal  was  off.  To  enable 
H.  to  raise  such  loan,  a  contract  and  deed 
were  executed,  and  placed  in  the  hands  of 
loan  brokers  to  hold,  and  not  to  be  delivered 
without  plaintiff's  permission.  The  title  be- 
ing defective,  an  action  was  brought  In  H.'s 
name  to  cure  the  same,  and  thereafter  a  por- 
tion of  the  property  was  destroyed  by  fire  be- 
fore H.  obtained  the  money  or  any  sale  was 
consummated.  Held,  that  such  transaction 
did  not  constitute  a  "sale  or  contract  to  sell" 
the  property,  within  a  policy  providing  that 
it  should  be  void  in  case  of  a  "sale  or  con- 
tract to  sell"  the  property,  or  if  any  change 
or  diminution  other  than  death  take  place  in 
the  Interest,  title,  or  possession  of  insured. 
Swank  v.  Farmers'  In&  Co.  of  Cedar  Baplds, 
102  N.  W.  429,  430,  126  Iowa,  547. 

Actual  traiiflf  er  of  property 

A  "sale"  is  a  contract  by  which  one  trans- 
fers to  another  an  interest  in  property,  and 
in  order  to  constitute  a  "sale"  the  contract 
must  give  and  pass  rights  of  property.  Glf- 
fen  V.  Selma  Fruit  Co.,  89  Pac.  855,  856,  5  Cal. 
App.  50. 

A  "sale"  is  a  contract  subject  to  all  the 
general  principles  of  law  relating  to  con- 
tracts. The  mere  transfer  of  a  chattel  is  not 
a  sale,  nor  is  a  contract  transferring  a  chat- 
tel a  sale,  but  to  constitute  a  sale  the  general 
property  in  the  thing,  rather  than  the  thing 
itself,  is  transferred,  and  it  is  transferred 
for  a  price  measured  In  money  or  money's 
worth.  Sale  Implies  the  price  in  a  sum  of 
something;  a  measure  of  value.  No  contract 
of  sale  can  exist  without  a  price  in  a  sum  of 
money,  a  measure  of  value.  Still  v.  Cannon, 
75  Pac.  284.  285,  13  Okl.  491  (citing  Burdick's 
Elements  of  Sale,  {  1 ;   Hlll^  Sales,  p.  169.) 

Mutual  assent. 

Where  the  evidence  shows  that  the  minds 
of  the  parties  never  met  at  any  time  during 
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an  fhe  negotiations  for  the  sale  of  certain 
land,  and  until  the  option  was  withdrawn  and 
there  was  a  difference  of  opinion  as  to  the 
price  to  be  paid  and  the  condition  of  the  title 
to  be  conveyed,  no  contract  was  entered  Into 
because  of  such  misunderstanding.  Phelps 
y.  Oood,  96  Pac  216,  218,  15  Idaho,  76. 

Usually  the  word  "sale"  denotes  a  com- 
pleted mutually  binding  contract;  but  under 
contracts  creating  the  ordinary  relationship 
of  principal  and  real  estate  broker  the  broker 
has  made  a  sale  whenever,  through  his  In- 
fluence, a  person  ready,  able,  and  willing 
to  buy  on  the  terms  proposed  Is  brought  to 
the  principal,  though  through  the  fault  of  the 
principal  no  sale  Is  consummated.  Hum- 
phries &  Jackson  v.  Smith,  63  S.  E.  248^  249, 
6  Ga.  App.  340. 

\  A  "sale"  is  a  contract  for  a  transfer  of 
property  from  one  person  to  another  for  a 
valuable  consideration;  three  things  being 
essential  thereto:  The  thing  sold,  which  Is 
the  object  of  the  contract,  the  price,  and  the 
consent  of  the  parties.  A  corporation  own- 
ing a  street  car  system  and  franchise  leased 
the  entire  concern  for  a  term  of  40  years  to 
another  corporation,  composed  of  practically 
the  same  stockholders  and  governed  by  the 
same  board  of  directors.  The  lease  provided 
that,  upon  its  termination  for  breach  of  cove- 
nant by  the  lessee,  it  should  surrender  all 
cars,  appliances,  etc.,  generally  called  perr 
sonal  property  of  every  kind  belonging  to  the 
lessor  and  all  betterments  made  by  the  lessee. 
Soon  after  the  lessee  became  financially  in- 
volved, and  it,  together  with  the  lessor  and  a 
syndicate  acting  as  agent  for  both  parties, 
and  which  controlled  a  majority  of  the  stock 
in  each,  entered  into  a  tripartite  agreement, 
under  which  the  lease  was  surrendered  upon 
demand  of  the  lessor  at  the  order  of  the  syn- 
dicate and  the  entire  property  turned  over  to 
the  lessor.  There  had  been  no  violation  of 
the  terms  of  the  lease,  and  the  lessor  had  re- 
served no  right  in  the  lease  to  cancel  it,  ex- 
cept for  defaults  spedflcally  mentioned  there- 
in. Held,  that  the  surrender  of  the  lease  did 
not  constitute  a  "sale,"  as  there  was  no  meet- 
ing of  two  minds,  but  constituted  a  mere 
abandonment  of  the  property  under  one  name 
and  the  taking  over  of  It  by  them  under  an- 
other name.  Barrle  v.  United  Rys.  Co.  of  St 
Louis,  119  S.  W.  1020,  1052,  138  Mo.  App. 
557  (citing  2  Bl.  Comm.  f  446;  2  Kent  [14th 
Ed.]  f  468,  par.  4 ;  Benj.  Sales  [5th  Eng.  Ed. 
1906]  pp.  1,  2,  I  1;  Bouv.  Law  Diet;  Ward 
V.  State,  45  Ark.  351,  353;  State  v.  Wing- 
field,  22  S.  W.  363,  115  Mo.  428,  436,  37  Am. 
St  Hep.  406;  Madison  Avenue  Baptist 
Church  V.  Baptist  Church  In  Oliver  St,  46  N. 
Y.  131,  140). 

Competent  parties 

Under  Pen.  Code  1895,  |  444,  making  it 
criminal  for  any  'person  to  sell  any  minor  any 
spirituous  Intoxicating  liquor,  the  word  **eeU" 
Is  not  to  be  taken  In  its  strict  technical 
sense,  for  one  of  the  elements  of  a  "sale"  is 


competent  pattlea,  and,  a  minor  not  being  a 
competent  party  to  obtain  liquor,  there  can 
be  no  sale  to  him  in  the  technical  Beaaae, 
Newsome  ▼.  State^  58  S.  B3.  71»  7%  1  Ga.  App. 
79a 

Oonsideratioa 

A  "sale"  implies,  of  necessity,  a  consid- 
eration or  price.  First  Nat  Bank  of  Con- 
cordia V.  Mcintosh  &  Peters  Live  Stock  St 
Commission  Co.,  84  Pac.  535,  538,  72  Kan. 
603. 

A  "sale"  ex  vi  termini  imports  the  trans- 
fer of  personal  property  upon  a  valuable 
consideration,  as  distinguished  from  a  gift, 
which  imports  a  like  transaction  gratuitously 
or  upon  a  merely  good  consideration.  Max- 
weU  V.  State,  37  South.  266,  140  Ala.  131. 

"Under  a  contract  reciting  a  sale  on  con- 
dition that  the  buyer  shall  pay,  etc,  title  does 
not  pass  until  fulfillment  of  the  conditions.** 
Kennedy  v.  Lee,  82  Pac  257,  259,  147  CaL 
596. 

The  essentials  of  a  "sals'*  are:  First,  a 
mutual  agreement;  second,  competent  par- 
ties; ^ third,  a  money  consideration;  fourth, 
a  transfer  of  the  absolute  or  general  property 
in  the  subject  of  the  sale  from  the  seller  to 
the  buyer.  In  charging  an  illegal  sale  of  In- 
toxicating liquors,  an  allegation  of  the  price 
or  consideration  is  indispensable.  City  of 
Cannelton  v.  Collins,  88  N.  B.  66,  67, 172  Ind. 
193,  19  Ann.  Oas.  692. 

On  an  indictment  for  unlawfully  selling 
liquor  without  a  license,  it  was  shown  that 
accused  kept  a  room  in  which  he  conducted 
a  game  called  "stud  poker" ;  chips  were  used 
to  represent  money ;  at  the  beginning  of  each 
game  a  player  would  purchase  a  number  of 
these  from  accused  and  pay  the  money  for 
them,  and  during  the  game  accused  would 
supply  the  players  with  beer  and  would  take 
a  portion  of  the  chips,  which  was  called  a 
"rake-ofl!";  at  the  end  of  the  game  the  re- 
maining chips  in  the  hands  of  the  winner 
were  "cashed  in".  Held  that  the  jury  could 
infer  that  the  "rake-off"  was  in  consideration 
of  the  beer  furnished  the  players,  and  that  it 
constituted  a  "sale"  of  the  beer.  State  ▼. 
Collins,  68  S.  B.  268,  67  W.  Va.  530,  27  L.  B. 
A.  (N.  S.)  1024. 

''A  distinguishing  feature  of  a  'sale*  is 
that  it  is  a  transfer  of  the  absolute  title  to 
a  thing  for  a  price  in  money  or  Its  equivalent 
There  can  therefore  be  no  valid  sale  unless 
the  price  has  been  determined  upon  by  the 
parties  themselves,  either  expressly  or  in&- 
plledly,  or  unless  some  means  or  method  be 
agreed  upon  by  the  parties  or  established  by 
law  by  which  the  price  may  be  determined. 
Hence  in  the  case  of  executory  contracts 
where  parties  are  negotiating  in  respect  of  a 
'sale'  and  of  the  price  to  be  paid  thereon, 
the  contract  of  sale  cannot  be  deemed  to  be 
completed  so  long  as  the  price  remains  unde- 
termined."   Croker- Wheeler  Oow  y*  BoUock, 
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134  Fed.  241,  248  (quoting  Mecbem,  SfQes, 
coL  1,  |§  204,  205). 

Same— Money 

The  word  "sale"  usually  Imports  a  mon- 
ey consideration.  Alcorn  v.  Gleseke,  111  Pac. 
98,  101,  159  OaL  396. 

A  "sale^*  means  an  exchange  of  property 
for  money.  Bwera  v.  Weaver,  182  Fed.  713, 
714. 

A  "sale''  is  generally  understood  to  mean 
the  transfer  of  property  for  money.  Oolgan 
▼.  Farmers'  &  Mechanics*  Bank,  114  Pac.  460, 
464,  59  Or.  469  (citing  7  Words  and  Phrases, 
p.  6291). 

To  constitute  a  "sale"  in  violation  of  the 
Liocal  Option  Law,  it  is  not  necessary  that 
the  purchaser  deliver  to  the  seller  the  money 
for  the  whisky ;  it  is  only  necessary  that  both 
parties  assent  to  payment,  if  any  is  made  or 
is  to  be  made  therefor.  Dawson  v.  State,  117 
S.  W.  136,  55  Tex.  Cr.  B.  315. 

While  the  word  ''sale,"  In  transactions 
relating  to  personal  property,  usually  has  ref- 
erence to  a  money  consideration,  yet  it  will 
be  given  a  broader  signiflcance  when  the 
meaning  of  the  law  or  of  a  private  contract 
demands  It,  and  the  much  more  generally 
accepted  deflnitioH  of  a  sale  is  an  exchange 
of  an  interest  In  real  or  personal  property  for 
money  or  its  equivalent  Mansfield  v.  Dis- 
trict Agr.  Ass'n  No.  6,  97  Pac.  160,  151,  154 
CaL  145. 

On  a  trial  for  selling  liquor  without  a 
license,  it  appeared  that  the  liquor  sold  by 
accused  was  paid  for  by  two  metal  checks 
issued  by  a  company,  good  for  50  cents  each, 
at  the  company's  commissary  store.  Any 
one  holding  the  checks  could  take  them  to 
the  company's  office  and  get  money  on  them. 
Held  sufficient  to  prove  a  sale.  A  "sale"  is 
a  transfer  of  property  from  one  person  to  an- 
other for  a  price  to  be  paid  in  current  money. 
There  is  a  distinction  between  a  "sale"  and 
an  exchange  or  barter,  in  that  in  an  exchange 
of  property  the  price  or  value  is  not  measured 
In  money  terms.  A  sale  may  exist  without 
an  actual  payment  of  the  consideration  in 
money,  provided  the  bargain  is  made  and  the 
value  measured  in  money.  Duke  v.  State,  41 
South.  170,  146  Ala.  138  (citing  Gunter  v. 
lieckey,  30  Ala.  591,  596 ;  Ooker  v.  State,  8 
South.  874,  91  Ala.  92,  94). 

Whether  a  given  contract  is  one  of  "sale" 
which  passes  the  property  is  one  of  construc- 
tion to  be  determined  by  the  court  as  a  mat- 
ter of  law.  There  was  no  "sale"  of  wagons 
by  plaintiff  to  defendant,  passing  the  title  to 
defendant,  where  plaintiff  agreed  to  sell  them 
for  $80,  and  defendant  handed  him  $1  to  bind 
the  trade,  and  said  he  would  be  up  on  a  cer- 
tain day  and  pay  the  balance,  there  being  no 
proof  that  plaintiff  agreed  to  sell  for  any- 
thing but  cash,  and  the  presumption  being 
that  he  did  not,  so  that  defendant,  having 
without  plaintiff's  knowledge  taken  and  sold 


the  wagons,  is  lilable  for  conversion*    Adair 
V.  Stovall,  42  South.  596,  597,  148  Ala.  465. 

Land  was  conveyed  to  a  district  agricul- 
tural association  in  trust  as  a  place  for  holdr 
ing  agricultural  exhibitions,  a  part  thereof 
to  be  sold  or  disposed  of  to  the  best  advan- 
tage for  the  purpose  of  improving  the  agri- 
cultural grounds  and  for  meeting  the  expens- 
es of  the  trust,  including  the  expenses  of 
litigation.  The  trustees  of  the  association 
thereafter  deeded  part  of  the  latter  tract 
to  B.  in  payment  of  legal  services  render- 
ed the  association  and  of  services  to  be 
rendered  in  future.  Held,  that  the  power  of 
disposition  of  the  tract  was  not  limited  to  a 
sale  for  cash,  and  even  giving  the  word  "sale" 
the  definition  of  Civ.  Code  S  1721,  as  an  ex- 
change of  property  for  a  money  consideration, 
the  association  was  also  authorized  to  "dis- 
pose" of  the  property  which  would  empower 
it  to  transfer  the  property  itself  in  payment 
of  legal  expenses.  Mansfield  v.  District  Agr. 
Ass'n  No.  6,  97  Pac.  150, 151, 154  Cal.  145. 

"Although  it  has  been  sometimes  held 
that  the  sale  must  be  a  transfer  for  money, 
and  that  every  other  transfer  is  an  exchange 
or  barter,  the  better  opinion  is  that  the  trans- 
action is  still  a  'sale,'  although  the  transfer 
is  made  for  something  else  than  money  pro- 
vided each  article  is  transferred  at  an  agreed 
or  the  market  value  so  that  the  one  thing  is 
received  in  payment  of  the  price  of  the  oth- 
er." Where  lands  are  valued  at  a  certain 
sum,  and  other  lands  taken  In  payment  there- 
for are  valued  at  a  less  sum,  and  the  dif- 
ference is  represented  by  promissory  notes, 
it  meets  the  criterion  prescribed,  which  is 
"whether  there  is  a  fixed  price,  as  a  deter- 
mination of  the  value  at  which  the  things  are 
to  be  exchanged.  If  there  is  such  a  fixed 
price,  the  transaction  is  a  'sale,'  but,  if 
there  is  not,  the  transaction  is  an  exchange." 
Where  a  broker  procured  a  purchaser  for  the 
land  sold  by  taking  another  piece  of  land  for 
a  part  of  the  price,  and  these  terms  were 
accepted  by  the  vendor,  the  transaction  is  a 
"sale,"  entitling  the  broker  to  performance 
of  the  vendor's  contract  to  allow  him  all  over 
a  specified  amount  that  he  could  get  for  the 
land.  UUmann  v.  Land,  84  S.  W.  294,  295,  37 
Tex.  Civ.  App.  422  (citing  Tied.  Sales,  f  12 ; 
Thornton  v.  Moody  [Tex.]  24  S.  W.  331). 

Delivery 

An  agreement  to  sell  personal  property 
without  delivery  thereof  does  not  constitute  a 
"sale."  Pabst  Brewing  Co.  v.  Commonwealth 
(Ky.)  107  S.  W.  728,  729. 

An  information  -  alleging  wrongful  sale 
of  intoxicating  liquor  was  not  objectionable 
for  failure  to  charge  its  delivery,  since  an  al- 
legation of  a  sale  imports  a  delivery.  People 
V.  Steinhauer,  93  N.  B.  299,  248  lU.  46. 

Where  there  is  no  price  paid  for  goods 
and  no  delivery  of  them,  there  is  no  "sale," 
but  a   mere  contract  to  sell.     Crerardi   v. 
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Caroolo.  ei  Atl.  509,  601,  27  R.  I.  214  (quot- 
ing Bayley  t.  French,  19  Mass.  [2  Pick.]  590). 

Where  goods  were  bought  f.  o.  b.  at  a 
certain  place,  the  carrier  became  the  seller's 
agent,  and  there  vvaa  no  ''sale*'  nntU  delivery 
at  the  point  of  destination.^  Alabama  Nat 
Bank  ▼.  0.  C.  Parker  &  Co.,  40  South.  987, 
988,  146  AUu  513. 

It  is  elementary  law  that  an  offer  may  be 
accepted  and  a  bargain  struck  so  that  a  con- 
tract of  "sale"  becomes  absolute  and  title 
passes  without  either  delivery  or  payment  of 
price.  Delivery  is  not  a  material  factor,  and 
is  not  essential  to  a  completed  sale  unless  so 
made  by  the  agreement  Citizens'  Nat  Bank 
of  Ft.  Scott  V.  Bank  of  Commerce,  101  Pac. 
1006,  1008,  80  KaiL  205. 

A  "sale"  of  x>ersonal  property  is  a  trans- 
mutation of  property  from  one  man  to  anoth- 
er in  consideration  of  some  price  or  recom- 
pense in  value,  and  so  one  having  an  agency 
to  sell  wine,  which  he  was  expected  to  de- 
liver, is  not  entitled  to  a  commission  on  the 
mere  procuring  of  orders,  the  title  of  the 
wine  not  passing  until  an  actual  delivery; 
an  "order"  being  only  an  executory  agree- 
ment which  cannot  even  be  deemed  a  "sale" 
for  the  purpose  of  determining  the  number  of 
sales  made  by  the  agent  in  a  given  time. 
Hall  V.  French  American  Wine  Co.,  134  N.  Y. 
Supp.  158, 160,  149  App.  Div.  609. 

Deed,  ooaveyaaoe,  or  traiuif  er 

"*Sale'  may  be  defined  as  a  contract 
founded  on  a  money  consideration  by  which 
the  absolute  or  general  property  in  the  sub- 
ject of  the  sale  is  transferred  from  the  sel- 
ler to  the  buyer."  The  words  "sale"  and 
"conveyance"  when  applied  to  real  estate  are 
in  common  parlance,  in  Judicial  decisions,  and 
by  law-writers  often  used  interchangeably, 
and  a  deed  of  conveyance  of  real  estate  there- 
fore answers  a  reference  to  a  sale  of  real 
estate,  especially  when  the  reference  is  used 
by  persons  unlearned  in  the  law  In  the  con- 
tract of  a  sale  of  real  estate  and  the  refer- 
ence is  otherwise  substantially  accurate. 
Crotty  V.  Bffler,  54  8.  B.  345,  347,  60  W.  Va. 
258,  9  Ann.  Cas.  770. 

Rev.  Laws,  c.  13,  |  72,  provides  that  a 
collector  may  disclaim  and  release  a  tax 
title  held  by  a  city  or  town  which  he  has 
reasonable  cause  to  believe  is  invalid  for  er- 
ror in  the  assessment,  sale  or  taking.  A  tax 
deed  made  by  defendant  town  to  itself  was 
declared  invalid  by  the  land  court  for  defects 
therein,  and  thereupon  a  disclaimer  by  the 
town  was  duly  executed  and  recorded.  Held, 
that  it  was  the  intent  of  the  statute  to  afford 
a  remedy,  whether  the  failure  in  the  title 
arose  from  errors  in  the  assessment  or  in  the 
subsequent  proceedings,  that  the  deed  was  a 
part  of  the  "sale,"  which  term  commonly  in- 
cludes the  passing  of  title,  and  hence  that 
for  a  defect  in  the  deed  the  town  had  author- 


ity to  disclaim.    Nickerson  ▼.  Town  of  Hyde 
Park,  95  N.  E.  794,  795,  209  Mass.  365. 

Literally  the  "sale  of  a  patent  right**  Is 
the  sale  of  the  interest  of  the  patentee,  or  one 
of  the  letters  patent,  and  is  consummated 
generally  by  a  transfer  of  the  letters  patent 
It  is  universally  recognized,  however,  that  a 
sale  of  the  rights  conferred  by  letters  patent 
within  a  certain  territory  is  a  sale  of  the 
patent  right,  and,  where  the  owner  sells  the 
right  to  use  and  to  manufacture  for  sale  and 
use  during  only  a  portion  of  the  life  of  the 
patent  and  for  a  prescribed  territory,  it  is  a 
sale  of  a  patent  right  Nyhart  v.  Kubach,  90 
Pac.  796,  797,  76  Kan.  154. 

Giving  and  receiving  earnest  n&oney 

The  original  idea  of  "earnest,"  in  the 
Roman  Law,  signified  the  conclusion  of  the 
contract,  and  it  is  that  idea  which  obtains  in 
the  common-law  jurisdiction,  and  under  the 
statutes  of  fraud  of  England,  and  of  some  of 
the  states  of  this  Union.  But  now,  the  giving 
and  receiving  of  earnest  money,  though  evi- 
dence of  a  completed  bargain,  is  considered 
of  no  importance,  or  of  the  smallest  impor- 
tance, in  ascertaining  whether  property  has 
passed  by  virtue  of  such  bargain ;  that  ques* 
tion  being  determined  by  the  nature  of  the 
bargain  concluded  by  the  ^ving  of  the  eani- 
est.  Under  Justinian,  the  effect  of  the  giving 
and  receiving  of  "arrha"  was  to  enable  the 
contractants  to  retain  the  privilege  of  with- 
drawing from  the  contract,  on  certain  con- 
ditions, and  the  same  effect  is  attributed  to 
the  giving  and  receiving  of  the  equivalents 
"arrhes"  and  "earnest,"  by  the  codes  of 
France  and  of  Louisiana,  respectively.  An 
agreement  for  the  sale  of  real  estate,  there- 
fore, which  contemplates  the  passing  of  prop- 
erty, not  immediately  and  by  virtue  thereof, 
but  by  an  act  to  be  executed  at  a  later  date 
and  which  in  other  respects,  contains  the 
elements  essential  to  a  sale,  is  a  "promise  of 
sale,"  and  when  made  with  the  giving  of  earn- 
est may  be  receded  from  by  either  of  the  par- 
ties ;  "he  who  has  given  the  earnest,  by  for- 
feiting it,  and  he  who  has  received  it,  by  re- 
turning the  double,"  as  expressly  provided 
by  article  2463,  relating  to  when  a  "promise 
to  sell  amounts  to  a  sale."  Smith  v.  Hussey, 
43  South.  902,  904,  119  La.  32  (citing  Civ. 
Code,  arts.  2462,  2^63;  Elgee  Cotton  Cases, 
22  WaU.  195,  22  L.  Ed.  863 ;  Benjamin,  Sales 
L2d  Ed.]  pp.  260,  262;  Howe  v.  Hayward, 
108  Mass.  55,  11  Am.  Rep.  306;  Gut  Brae. 
[Am.  Transl.]  145;  Just  Inst  111.  24;.  Mar- 
cade,  art.  1590  Code  Napoleon  [our  Code  art 
2463];  Marcade,  voL  6,  p.  172;  Laurent,  voL 
24,  p.  37). 

Operation  of  law 

The  transmission  of  title  to  shares  of 
stock  held  by  a  corporation,  which  takes 
place  by  operation  of  law  on  its  consolida- 
tion with  another  corporation,  is  not  a  "sale" 
of  the  stock,  within  the  meaning  of  a  by-laiw 
forbidding  stockholders  to  sell  their  stock 
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witboQt  first  offering  it  to  the  corporation  at 
the  lowest  price  at  which  the  holder  will  sell. 
Silversmiths  Co.  v.  Reed  &  Barton  Corp., 
85  N.  E.  433,  199  Mass.  371. 

As    eonferrliis    auiliorlty    to    eseente 
neoeMarj  insinuiientfl 

The  employment  of  a  broker  to  sell  lands 
— ^that  is,  to  procure  purchasers— does  not  of 
itself  or  prima  facie  confer  authority  to  bind 
the  owner  to  sell  by  a  contract  In  writing, 
and  such  authority  is  not  usually  to  be  Infer- 
red from  the  use  by  the  principal  and  agent 
in  that  connection  of  the  terms  "for  sale'*  or 
"to  sell"  and  the  like;  such  words  in  that 
connection  usually  meaning  no  more  than  to 
n^otiate  a  sale  by  finding  a  purchaser  upon 
satisfactory  terma  Stengel  v.  Sergeant,  68 
AtL  1106,  1107,  1110,  74  N.  J.  Bq.  20. 

Under  Code,  §S  1721,  1727,  defining  a 
"sale"  as  a  contract  by  which  one  engages 
for  a  price  to  transfer  to  another  a  certain 
thing,  etc.,  an  instrument  executed  by  an 
owner  employing  a  broker  to  procure  a  pur- 
chaser of  real  estate,  which  recites  that,  in 
consideration  of  the  services  of  the  broker, 
the  owner  anthorizes  him  "to  sell  for  me  in 
my  name  and  receipt  for  deposit  thereon," 
for  a  specified  time,  the  property  described, 
for  a  price  fixed,  and  agrees  "to  sell  and  con- 
vey by  a  good  •  •  *  grant,"  etc.,  gives 
the  broker  authority  to  contract  for  the  sale 
to  a  purchaser  procured  by  him.  Bacon  v. 
Davis,  98  Pac.  71,  73, 9  Cal.  App.  83. 

Abandon  distingvlsl&ed 

See  Abandon — ^Abandonment 


Aeeord  and  satisf  aotion  distlnsulslied 

A  "sale"  differs  from  "accord  and  satis- 
faction" because  ii\  that  contract  the  thing 
Is  given  for  the  purpose  of  quieting  a  claim 
and  not  for  a  price.  A  power  of  attorney  au- 
thorizing the  attorney  "to  bargain,  sell,  ar'l 
convey,  •  •  ♦  to  any  person,  •  •  • 
and  for  any  sum  of  money  or  other  considera- 
tion as  to  him  may  seem"  most  to  the  ad\an- 
tage  of  the  principal,  all  lands  situate  in  a 
specified  county,  and  to  receive  the  considera- 
tion for  which  the  sale  may  be  made,  and  to 
execute  valid  deeds  to  the  purchasers,  does 
not  authorize  the  attorney  to  make  deeds  in 
settlement  of  claims  of  persons  to  the  land. 
Sklrvln  v.  O'Brien,  95  S.  W.  696,  700,  43  Tex. 
Civ.  App.  1. 

Agreement  to  sell  dlstinciulsl&ed 

A  "contract  of  sale'*  is  distinguishable 
from  a'  "sale,*'  in  that  the  former  is  a  promise 
to  sell,  while  a  sale  is  a  transfer  of  title. 
SUver  V.  Moore,  84  AtL  1072,  1073,  109  Me. 
505. 

Where  there  is  no  price  paid  for  goods 
and  no  delivery  of  them,  there  is  no  "sale" 
but  a  mere  contract  to  sell.  Qerardl  v. 
Caruolo,  61  Aa  599,  601,  27  B.  I.  214  (quot- 
ing Bayley  v.  French,  19  Mass.  [2  Pick.]  590). 

■ 

A  "sale,"  within  the  meaning  of  all 
statutes  making  certain  sales  of  liquor  il- 


legal, la  a  complete  sale  passing  title  to  the 
liquor  from  the  vendor  to  the  vendee,  not  a 
mere  executory  contract  of  sale.  State  v. 
Davis,  60  S.  £.  584,  585,  62  W.  Va.  500,  14 
li.  B.  A.  (N.  S.)  1142  (citing  State  v.  Hughes, 
22  W.  Va.  743 ;  State  v.  Flanagan,  17  S.  E. 
792,  38  W.  Va.  53,  22  U  B.  A.  430,  45  Am. 
St  Bep.  836). 

The  distinction  between  an  "actual  sale" 
and  a  mere  "executory  agreement  to  sell" 
personal  property  is  that  in  the  former  the 
thing  which  is  the  subject  of  the  contract 
becomes  the  property  of  the  buyer  the  mo- 
ment the  contract  is  concluded,  and  without 
regard  to  the  fact  whether  the  goods  be  actu- 
ally delivered  to  the  buyer,  or  remain  in  the 
possession  of  the  seller;  while  In  the  latter 
the  goods  remain  the  property  of  the  seller 
till  the  contract  is  executed.  Idaho  Imple- 
ment C^.  v.  Lambach,  101  Pac.  951,  955,  956, 
16  Idaho,  497. 

Bailment  dlstinffuisbed 

A  transaction  is  a  "sale,"  as  distinguish- 
ed from  a  "bailment,"  when  there  is  no  obli- 
gation to  return  the  specified  article.  In  re 
Allen,  183  Fed.  172,  175. 

A  contract  or  lease  of  a  certain  number 
of  sheep  for  a  certain  time,  providing  for 
payment  of  a  certain  amount  of  wool  per 
head  and  a  fixed  increase  per  100  head,  stip- 
ulating for  the  payment  of  taxes  and  brand- 
ing, and  requiring  their  return  at  the  expira- 
tion of  the  lease,  unless  it  is  renewed  is  a 
**bailment"  and  not  a  "sale."  Wetzel  v.  Des- 
eret  Nat  Bank,  83  Pac.  570,  671,  30  Utah,  62. 

An  instrument  in  writing  by  which  the 
manufacturer  of  certain  passenger  railroad 
cars  leased  them  to  a  railroad  company 
which  had  ordered  them,  but  was  unable  to 
pay  cash  for  them  as  agreed,  at  a  specified 
rental  per  month,  with  the  privilege  to  the 
j  lessee  to  purchase  the  cars,  constitutes  a 
"bailment,"  and  not  a  "sale."  American  Car 
&  Foundry  Co.  v.  Altoona  &  B.  C.  B.  Co.,  67 
Atl.  838,  839,  218  Pa.  519  (citing  Stiles  v. 
Seaton,  49  Ati.  774,  200  Pa.  114 ;  Lippincott 
V.  Scott,  47  Atl.  1115,  198  Pa.  283,  82  Am. 
St.  Bep.  801 ;  Crist  v.  Kleber,  79  Pa.  290). 

Complainant  entered  into  a  contract  by 
which  it  agreed  to  furnish  fertilizer  to  de- 
fendant to  be  paid  for  by  him  by  a  certain 
date  at  a  stated  price.  The  contract  provid- 
ed that  the  fertilizer  should  remain  the  prop- 
erty of  complainant  until  sold  by  defendant, 
and  that  complainant  should  then  become  the 
owner  of  the  proceeds,  whether  cash  or  notes, 
which  should  be  held  for  its  use  and  benefit 
until  it  should  be  fully  paid.  Held,  that  such 
contract  was  not  one  of  "bailment"  but  of 
"sale"  with  an  attempt  to  retain  a  lien  upon 
the  property  sold,  and  that  complainant 
could  maintain  an  action  at  law  thereon  if 
valid  to  recover  the  price  when  dua  Coweta 
Fertilizer  Co.  y.  Brown,  163  Fed.  162,  165,  89 
O.  C.  A.  612. 
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A  bankrnpt  was  a  dealer  in  agrlcnltnral 
implements  and  boaght  goods  from  a  claim- 
ant. In  the  fall,  out  of  season,  he  ^rote  for 
certain  articles  to  be  shown  at  a  fair,  and 
they  were  shipped,  and  billed  to  him  as  sold 
"subject  to  next  spring's  terms."  In  the 
spring,  shortly  before  the  bankruptcy,  claim- 
ant made  a  demand  for  the  goods,  which  was 
refused.  Held,  that  there  was  nothing  in 
the  transaction  to  Indicate  a  bailment,  rather 
than  a  sale,  or  to  overcome  the  presumption 
of  ownership  arising  from  the  bankrupt's  pos- 
session, and  that  claimant  was  not  entitled  to 
recover  the  property  from  the  trustee.  That 
goods  are  billed  to  a  party  as  though  it  was 
a  sale,  while  not  conclusive,  is  of  more  or  less 
persuasive  force.  In  re  Wood,  140  Fed.  964, 
965.  • 

Plaintiff  contracted  to  furnish  certain 
pumping  machinery  to  be  installed  in  the  hull 
of  a  dredge  being  constructed  by  defendant. 
The  contract  provided  that  plaintiff  should 
install  the  machinery  at  its  own  expense; 
that  defendant  should  afford  the  facilities  of 
its  yards  for  such  installation,  and  furnish 
men  and  material  for  that  purpose  at  cost; 
that  defendant  should  keep  the  machinery 
insured  for  the  benefit  of  plaintiff ;  and  that 
it  should  pay  one-third  of  the  price  when 
the  machine  was  delivered,  one-third  when  it 
was  installed  on  board  the  dredge,  and  the 
balance  on  completion  of  the  test  by  the  par- 
ty for  whom  the  dredge  was  being  construct- 
ed. Held,  that  on  delivery  of  the  machinery, 
and  payment  of  the  first  installment  of  the 
purchase  price,  there  was  a  completed  "sale," 
and  not  a  mere  bailment,  of  the  machinery  to 
defendant  William  R.  Trigg  Co.  v.  Bucyrus 
Co^  61  S.  B.  174,  176,  104  Va.  79. 

Petitioners  contracted  with  F.  prior  to 
his  bankruptcy  to  ship  certain  goods  to  him 
to  be  sold  for  their  account,  and  to  remain 
petitioners*  property  until  sold.  F.  agreed  to 
sell  the  goods  at  retail  only,  and  to  remit  to 
petitioners  each  week  the  cost  price  of  thelx 
goods  sold  during  the  previous  week,  and 
once  each  season  to  account  and  adjust  the 
difference  between  sales  and  remittances. 
The  contract  also  provided  that.  If  F.  violat- 
ed the  contract,  petitioners  might  take  their 
goods  back  and  hold  F.  for  any  loss  they 
sustained,  and  that  the  stock  should  be  fuUy 
insured  against  fire  through  petitioners ;  the 
cost  to  be  paid  by  F.  Held,  that  such  con- 
tract constituted  a  valid  "bailment"  and  not 
a  "sale"  as  between  petitioners  and  F., 
though  not  recorded,  and,  F.  having  failed 
to  make  the  payments  agreed  on,  petitioners 
were  entitled  to  the  goods  or  their  proceeds 
as  against  F.*s  trustee  in  bankruptcy.  In  re 
Fabian,  151  Fed.  949,  950. 

Goods  were  billed  by  i>etitioners  to  a 
bankrupt  at  definite  prices  and  on  fixed  terms 
of  credit  and  discount ;  the  bankrupt  under- 
taking to  settle  or  pay  for  them  and  to  be  re- 
sponsible for  the  freight.    He  also  agreed  to 


give  petitioners  his  exclusive  trade  and  to 
render  accounts  for  goods  sold  every  six 
months.  He  was  also  required  to  hold  sepa- 
rate and  in  trust  all  "goods  unsold  and  all 
currency,  open  accounts,  notes,  liens,  mort- 
gages, or  other  values  received  for  goods 
sold,"  and  that,  where  goods  were  sold  on 
credit,  notes  should  be  taken  on  blanks  fur- 
nished by  petitioners  and  made  payable  to 
their  order;  the  bankrupt  indorsing  and 
guaranteeing  them.  Held,  that  the  trust  pro- 
vision of  the  contract  related  merely  to  the 
manner  of  payment  for  the  goods,  and  that 
the  contract  was  one  of  "sale,"  and  not  of 
"bailment."  In  re  Heckathorn,  144  Fed.  499, 
502. 

Whether  a  transaction  by  which  goods 
are  placed  by  one  party  in  the  hands  of  an- 
other to  be  sold  is  a  "bailment"  or  a  "sale" 
depends  on  its  inherent  character  and  pur- 
pose, and  it  is  immaterial  what  name  is  giv* 
en  to  it,  or  that  it  is  an  agreed  condition  that 
title  shall  not  pass  until  payment  is  made.  A 
bankrupt  for  a  number  of  years  had  dealt  in 
silk  thread  which  she  purchased  from  claim- 
ants. Having  fallen  behind  in  her  paymentSi 
it  was  arranged  that  thereafter  the  gooda 
should  be  "consigned"  to  her,  and  that  the 
goods  on  hand  should  be  invoiced  and  credit- 
ed on  her  general  indebtedness  and  charged  to 
her  on  "consigned  account"  She  was  to  re- 
port monthly  the  goods  on  hand  and  the 
amount  sold,  paying  for  the  latter  at  the 
regular  wholesale  prices  at  which  the  goods 
were  billed  to  her.  It  was  further  agreed 
that  the  goods  should  remain  the  property  of 
claimants  and  subject  to  their  order.  No  re- 
striction was  made  on  the  manner  of  selling, 
or  the  prices  to  be  charged  by  her,  and  she 
kept  no  separate  account  of  receipts  from  the 
goods  sold.  Held,  that  as  to  her  creditors  tho 
transaction  was  a  sale,  and  that  the  goods 
on  hand  at  the  time  of  bankruptcy  conld  not 
be  reclaimed,  whether  they  were  on  hand 
when  the  arrangement  was  made  or  received 
thereafter.    In  re  Wells,  140  Fed.  702. 

A  contract  for  the  reduction  of  ore  be- 
t-ween claimant  and  the  T,  Company,  the 
bankrupt's  predecessor,  provided  that  the 
claimant  should  deliver  ore  to  the  T.  Com- 
pany for  reduction  on  a  schedule  of  treat- 
ment rates  which  included  freight  to  the  mill, 
that  settlement  for  all  ore  shipped  by  claim- 
ant to  the  T.  Company  should  be  based  on 
the  latter's  weights  and  samples,  that  in 
case  of  disagreements  as  to  assay  values,  the 
same  should  be  submitted  to  certain  arbitra- 
tors, and  that  imyments  for  all  gold  ore  de- 
livered should  be  made  by  the  T.  Company 
promptly  on  agreement  as  to  assay  values,  on 
a  basis  of  $20  an  ounce  for  gold,  less  treat> 
ment  charges.  On  delivery  of  ore  each  car 
was  numbered  and  weighed,  a  test  made  to 
determine  moisture,  and  samples  taken  and 
divided  Into  three  parts — one  for  the  claim- 
ant one  for  the  T.  Company^  and  a  third  for 
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the  umpire  In  case  of  dispute — after  which 
the  ore  was  mixed  with  ore  shipped  by  oth- 
ers, and  it  was  then  impossible  to  identify 
claimant's  ore.  All  risk  of  loss  through  theft 
or  failure  of  the  ore  to  come  up  to  sample 
value  was  on  the  T.  Company,  and  settle- 
ments were  made  by  check  of  the  latter,  in 
which  it  was  treated  as  a  debtor.  Held,  that 
the  contract  construed  by  the  parties'  method 
of  business  operated  as  a  ''sale"  of  ore  deliv- 
ered and  not  as  a  ^'bailment."  so  that  claim- 
ant was  not  entitled  to  a  preference  in  the 
distribution  of  the  assets  of  the  T.  Company's 
bankrupt  successor.  Chlsholm  v.  Eagle  Ore 
Sampling  Co.,  144  Fed.  070,  671,  75  C.  C.  A. 
472. 

If  the  identical  thing  delivered  ia  to  be 
returned,  it  is  a  ''bailment,"  and  there  is  no 
transfer  of  title ;  but  if  the  one  to  whom  it  is 
delivered  may  return  another  thing  of  the 
same  kind,  or  an  equivalent  in  the  form  of 
mc'Uey,  or  otherwise,  it  will  ordinarily  consti- 
tute a  sale,  and  effect  a  change  of  possession. 
Mining  property,  consisting  of  real  estate  and 
personal  property,  was  leased  by  the  owner 
to  another  for  a  term  of  years  at  a  stipulated 
royalty,  and  it  was  agreed  in  the  lease  that 
at  its  expiration  the  personal  property,  which 
included  some  that  would  be  consumed  by 
use,  should  be  returned  by  the  lessee  in  kind 
or  value,  according  to  an  invoice  which  had 
been  made,  at  the  option  of  the  lessor.  Held, 
the  transaction  was  in  the  nature  of  a  "sale" 
of  the  personal  property,  and  the  title  there- 
to passed  to  the  lessee.  Scott  Mining  & 
Smelting  Co.  v.  Shultz,  73  Pac.  903,  904,  67 
Kan.  605  (citing  Carpenter  v.  Griffln  [N.  T.] 
9  Paige,  310,  37  Am.  Dee.  396 ;  Laflin  &  R; 
Powder  Co.  v.  Burkhardt,  97  U.  8.  110,  24  Ij. 
Ed.  973;  Caldwell  v.  Hall,  60  Miss.  330,  44 
Am.  Bep.  410 ;  Mallory  v.  Willis,  4  N.  T.  85 ; 
Hurd  V.  West  [N.  Y.]  7  Cow.  752;  National 
Car  &  Locomotive  Builder  v.  Cyclone  Steam 
Snow-Plow  COm  51  N.  W.  657,  49  Minn.  125 ; 
Smith  ▼.  Smith's  Estate,  51  N.  W.  694,  91 
Mich.  7 ;  Barnes  v.  Morsei  38  111.  App.  275 ; 
Herryford  v.  Davis,  Use  of  Jackson  &  S.  Co., 
102  U.  S.  235,  26  L.  Ed.  160 ;  Jones,  Bail.  S 
74 ;   Stoiy,  BaiL  §  47). 

Barter  distinsnisl&ed 

There  is  a  distinction  between  a  "sale" 
and  an  exchange  or  barter,  in  that  in  an  ex- 
change of  property  the  price  or  value  is  not 
measured  in  money  terms.  Duke  v.  State,  41 
South.  170,  146  Ala.  138  (citing  Gunter  v. 
Leckey,  30  Ala.  591,  596;  Coker  v.  State,  8 
South.  874,  91  Ala.  92,  94). 

"Where  one  commodity  is  exchanged  for 
another  of  the  same  or  different  kind,  with- 
out agreement  as  to  price  or  reference  to 
money  payment,  the  transaction  is  not  a 
'sale,'  but  a  'barter'  or  'exchange.' "  State  v. 
Brown,  102  S.  W.  394,  395,  83  Ark.  44,  119 
Am.  St.  Rep.  109  (quoting  and  adopting  the 
definition  in  Gillan  v.  State,  2  S.  W.  185,  47 
Ark.  555). 


Oontraot  of  tale 

A  "contract  of  sale"  is  distinguishable 
from  a  "sale,"  in  that  the  former  is  a  prom- 
ise to  sell,  while  a  sale  is  a  transfer  of  tittle. 
Silver  V.  Moore,  84  Ati.  1072,  1073,  109  Me. 
505. 

Gift  digtfngniihed 

See  Gift 

Iiease  dl«ti]iciil«]&ed 

A  conveyance  of  standing  timber  for  saw- 
mill purposes  is  a  sale  of  land  and  not  a 
lease,  within  Civ.  Code  1895^  {  3613,  declar- 
ing that  on  a  sale  of  land  there  is  no  Implied 
warranty  of  title,  and  hence  a  •  vendee  of 
standing  timber  cannot  defend  against  a  suit 
on  purchase-money  notes  oa  any  plea  predi- 
cated on  the  breach  of  an  impUed  covenant 
of  quiet  enjoyment.  McLendon  Bros.  v. 
Finch,  58  S.  E.  600,  692,  2  Ga.  App.  421. 

An  agreement  to  sell  a  machine  for  a  cer- 
tain price,  installments  to  be  paid  on  accept- 
ance of  the  proposition  and  shipment  of  the 
machine,  with  an  option  of  returning  it  with- 
in a  certain  time  in  lieu  of  the  last  payment, 
and  giving  no  claim  on  the  part  paid,  is  a 
lease  for  experimental  purposes  with  the  priv- 
ilege of  completing  the  purchase,  and  not  a 
sale  within  Civ.  Code,  i  1770,  providing  that 
one  who  manufactures  an  article  under  an 
order  for  a  particular  purpose  warrants  it 
reasonably  fit  therefor.  Kullman,  Salz  &  Co. 
V.  Sugar  Apparatus  Mfg.  Co.,  96  Pac.  369, 
372,  153  CaL  725. 

A  contract  provided  that  plaintiff  leased 
from  the  owner  of  certain  land  a  tract  con- 
taining 250  acres  and  agreed  to  pay  $205  for 
the  year  1905,  with  the  privilege  of  re-rent- 
ing the  property  on  the  same  terms  for  seven 
successive  years,  and  that  in  case  of  such  re- 
newals, on  full  payment  of  the  rent,  the  own- 
er on  completion  of  the  period  would  convey 
the  property  to  plaintiff  in  consideration  of 
$1,  and  the  amount,  with  legal  interest,  of 
taxes  paid  pending  the  contract.  Held,  that 
such  contract  operated  as  a  lease,  and  the 
annual  payments  as  rent,  so  long  as  it  was 
executory,  and  on  completion  of  the  pay- 
ments it  became  a  "sale,"  at  plaintiff's  option, 
on  his  paying  $1,  taxes,  and  inferest  pending 
the  contract  Heard  v.  Heard,  41  South.  827, 
828,  148  Ala.  673  (citing  Davis  v.  Robert,  8 
South.  114,  89  Ala.  404,  18  Am.  St  Rep.  126 ; 
Wilkinson  v.  Roper,  74  Ala.  140). 

Option  difltingnlsl&ed 

Where  a  broker,  employed  to  sell  prop- 
erty on  specified  terms,  procured  a  person 
who  executed  an  escrow  agreement  to  pur- 
chase the  property,  or  forfeit  $1,000,  such 
agreement  was  a  mere  option  to  purchase, 
and  not  a  sale,  and  did  not  entitle  the  broker 
to  commissions.  Pehl  v.  Fanton,  119  Pac 
400,  402, 17  Cal.  App.  247. 

Order  distinsnifll&od 

See  Order  (In  Conunercial  Law). 
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Pledge  distlnsnifll&ed 

The  delivery  of  goods  by  a  "debtor  to  his 
creditor  in  payment  of  his  debt  constitutes  a 
"sale,"  and  not  a  **pledge,"  which  is  a  bail- 
ment to  secure  the  payment  of  a  debt  or  the 
performance  of  some  other  act,  in  which  the 
pledgee  only  acquires  a  special  property  in 
the  thing  pledged.  Trenholm  ▼.  Miles,  59 
South.  930,  931,  102  Miss.  835. 

Alienation 

The  word  *'sale,'*  in  the  statute  of  frauds 
(Shannon's  Code,  i  3142),  means  alienation; 
and  an  action  on  a  parol  contract  by  an  own- 
er, binding  him  to  donate  land  to  another,  is 
within  the  statute.  Bailey  v.  Henry,  143  S. 
W.  1124,  1127,  125  Tenn.  390. 

AMignjnent  for  eredltom 

Under  Rev.  Civ.  Code,  §  1299,  defining  a 
sale  as  a  contract  by  which  an  interest  in 
property  is  transferred  to  another  for  a  con- 
sideration, where  the  owner  simply  trans- 
ferred title  to  his  son  to  enable  him  to  close 
up  the  business  and  pay  the  proceeds  to  such 
of  the  father's  creditors  as  he  saw  fit,  the 
transaction  was  not  a  sale,  being  more  in  the 
nature  of  a  secret  trust  in  favor  of  the  fa- 
ther. Hall  V.  Feeney,  118  N.  W.  1038,  1041, 
22  S.  D.  541,  21  L.  R.  A.  (N.  S.)  513. 


The  word  "sale"  as  used  in  the  title  of 
an  act  to  prohibit  the  sale  of  intoxicating  liq- 
uors of  any  and  every  kind  upon  the  Island 
of  St.  Simons,  in  the  county  of  Glynn,  au- 
thorized legislation  upon  the  subject  of  bar- 
ter.   James  v.  State,  52  S.  E.  295,  124  Ga.  72. 

According  to  the  definitions  of  the  word 
"sale"  in  Bouvier's  Law  Dictionary,  "An 
agreement  by  which  one  of  two  contracting 
parties,  called  the  seller,  gives  a  thing  and 
passes  the  title  to  it,  in  exchange  for  a  cer- 
tain price  in  current  money,  to  the  other  par- 
ty, who  is  called  the  buyer  or  purchaser,  who, 
on  his  part,  agrees  to  pay  such  price;"  in 
Five  Per  Cent.  Cases,  4  Sup.  Ct.-210,  110  U. 
S.  471^78,  28  L.  Ed.  198,  and  Northern  Pac. 
R.  Co.  V.  Sanders,  47  Fed.  604-606,  "A  sale, 
in  the  ordinary  sense  of  the  word,  is  a  trans- 
fer of  property  for  a  fixed  price  in  money  or 
Its  equivalent;"  in  Rapal.  &  L.  Dictionary, 
"A  transmutation  of  property  or  a  right  from 
one  man  to  another  in  consideration  of  a 
sum  of  money  as  opposed  to  barter,  exchange 
and  gifts;"  and  in  Century  Dictionary,  "A 
sale  in  its  broadest  sense  comprehends  any 
contract  for  the  transfer  of  property  from 
one  person  to  another  for  a  valuable  consid- 
eration"— the  word  *'sale"  as  used  in  Pol. 
Code  1895,  §  1548,  making  it  an  offense  "to 
sell  or  barter  for  a  valuable  consideration, 
either  directly  or  indirectly,  or  give  away 
to  induce  trade  at  any  place  of  business,  or 
furnish  at  any  other  public  places,  any  alco- 
hol or  any  Intoxicating  liquors,"  is  to  be  con- 
strued in  its  broad  sense,  and  therefore  in- 
cludes what  is  commonly  known  as  barter 
and  exchange.    Howell  v.  State,  52  S.  E.  649, 


660,  124  Oa.  698  (citing  James  y.  State,  124 
Ga.  72,  52  S.  E.  295;  Ckin  v.  ligon,  71  Ga. 
694,  51  Am.  Rep.  281). 

SzcliAnce 

An  * 'exchange,*'  as  distinguished  from  a 
"sale,"  Is  a  contract  whereby  specific  proper- 
ty is  given  in  consideration  of  the  receipt  of 
property  other  than  money.  Freeman  v. 
Trummer,  91  Pac  1077,  1079,  50  Or.  287. 

The  common  Idea  of  commerce  is  recipro- 
cal agreements  by  which  one  person  delivers 
to  another  a  material  thing  for  money,  whidi 
is  a  sale,  or  for  another  thing,  which  is  an 
exchange.  International  Text-Book  Co.  v. 
Lynch,  69  Atl.  541,  543,  81  Vt  101. 

There  is  a  distinction  between  a  "sale" 
and  an  "exchange"  or  "barter,"  In  that  in  an 
exchange  of  property  the  price  or  value  is 
not  measured  in  money  terms.  Duke  v.  State, 
41  South.  170,  146  Ala.  138  (dUng  Gunter 
V.  Leckey,  30  Ala.  591,  596 ;  Coker  v.  State^ 
8  ^outh.  874,  91  Ala.  92,  94). 

"Where  one  conunodlty  is  exchanged  for 
another  of  the  same  or  different  kind,  with- 
out agreement  as  to  price  or  reference  to 
money  payment,  the  transaction  Is  not  a 
*sale,*  but  a  'barter*  or  'exchange.'"  State 
V.  Brown,  102  S.  W.  394,  393,  83  Ark.  44,  119 
Am.  St.  Rep.  109  (quoting  and  adopting  the 
definition  in  GlUan  v.  State,  2  S.  W.  185,  47 
Ark.  555). 

The  court,  in  determining  whether  there 
lias  been  a  sale  or  exchange  of  personal  prop- 
erty, ^111  determine  whether  there  is  a  fixed 
price  at  which  the  properties  are  to  be  ex- 
changed, and,  if  there  Is  such  fixed  price,  the 
transaction  Is  a  sale;  otherwise,  it  is  an  ex- 
change. Fagan  v.  Hook,  111  N.  W.  981,  982, 
134  Iowa,  381. 

Under  Revisal  1905,  i  3957,  providing 
that  all  cotton  seed  meal  offered  for  "sale" 
shall  have  branded  on  the  bag  containing  It 
or  on  a  tag  attached  thereto  the  weight  of 
the  package,  the  ingredients,  and  the  name 
and  address  of  the  manufacturer,  an  ex- 
change of  a  ton  of  cotton  s6ed  for  1333^ 
pounds  of  cotton  seed  meal  la  a  sale  within 
the  statute.  State  v.  Southern  Cotton  Oil 
Co.,  70  S.  E.  741,  742,  154  N.  C.  635. 

Where  a  defendant  disposed  of  stock  at  a 
fixed  valuation  and  took  other  property  in 
payment  at  fixed  valuations,  this  constituted 
a  sale,  rather  than  an  exchange,  as  affecting 
defendant's  liability  for  a  share  of  commis- 
sions for  the  sale  of  the  stock  under  a  partner- 
ship agreement.  Goodwin  v.  Mortsen  (Tex.) 
128  S.  W.  1182,  1184. 

Where  the  owner  of  fruit  has  it  manu- 
factured into  liquor,  receiving  the  product  of 
the  Identical  fruit  furnished,  the  distiller  is 
not  guilty  of  a  "sale  of  liquor" ;  but  if  the 
fruit  is  exchanged  for  liquor  already  manu- 
factured, or  if  the  distiller  furnishes  the 
owner  of  the  fruit  liquor  In  advance,  the 
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transaction   is   a    "sale.**    Barnes   t.    State 
(Tfex.)  88  S.  W.  805,  806. 

An  ''exchange'*  of  liquor  for  other  liquor 
is  a  "sale"  within  the  local  option  law.  In 
such  case  there  is  no  distinction  between  a 
sale  and  an  exchange:  that  is,  a  sale  in- 
cludes an  exchange.  Brown  v.  State,  114  S. 
W.  198,  200,  121  Tenn.  186  (citing  Keaton  v. 
State,  38  S.  W.  522,  36  Tex.  Gr.  R.  259). 

The  word  "sale,**  as  used  in  a  statute 
prohibiting  sale  of  Uquors  in  a  local  option 
district,  is  used  in  its  broader  sense  In- 
cluding barter  and  exchange  and  not  in  the 
restricted  technical  sense  of  a  sale  for  a 
money  price.  Where  a  physician  delivered 
to  his  patient  whisky  in  exchange  for  money 
and  said  that  the  whisky  belonged  to  anoth- 
er patient,  and  the  understanding  was  that 
the  bottle  ordered  by  the  patient  should  re- 
place the  one  delivered,  the  transaction 
amounted  to  a  "sale.**  Daniel  v.  State,  125 
S.  W.  37, 38, 57  Tex.  Cr.  R.  467  (citing  Keaton 
v.  State,  38  S.  W.  522,  36  Tex.  Or.  R.  259). 

A  "sale**  in  the  ordinary  sense  of  the 
word  is  a  transfer  of  property  for  a  fixed 
price  in  money  or  its  equivalent;  but.  If 
the  purchase  price  is  paid  by  the  transfer  of 
other  property,  the  transaction  is  more  prop- 
erly denominated  an  "exchange**  or  trade. 
Where,  to  acquire  means  of  irrigating  for 
lands  so  as  to  make  them  salable,  they  were 
transferred  to  a  land  and  irrigation  com- 
pany, the  owners  taking  stock  and  bon^ls 
therefor,  the  transaction  was  a  consolidation 
of  interests,  and  not  a  "sale**  of  the  lands, 
within  a  contract  entitling  plaintiff  to  com- 
missions for  services  in  effecting  sales  of  the 
land,  and  though  plaintiff  could  not  recover 
under  a  contract  entitling  him  to  commissions 
for  effecting  "sales**  of  lands,  where  they 
were  conveyed  to  a  corporation,  the  owners 
taking  stock  and  bonds  therefor,  he  could 
recover  the  reasonable  value  of  his  services 
in  bringing  about  the  transaction.  Close  v. 
Browne,  82  N.  B.  629,  632,  230  111.  228,  13 
L.  B.  A.  (N.  S.)  634. 

A  cohtract  between  an  owner  of  South 
Dakota  land  and  an  owner  of  Illinois  land 
stipulating  that  the  former  "sold"  to  the 
latter  the  South  Dakota  land  at  $16  per 
acre,  and  agreed  "to  accept  as  part  payment" 
the  Illinois  land  at  $45  per  acre,  is  a  con- 
tract for  the  exchange  of  the  lands,  and 
not  for  a  sale,  within  the  CJode,  deflning  a 
"sale**  as  a  contract  by  which  for  a  pecuniary 
consideration  called  a  price  one  transfers  to 
another  an  interest  in  property,  and  defining 
an  "exchange"  as  a  contract  by  which  parties 
mutually  agree  to  give  one  thing  for  another, 
etc;  the  price  per  acre  being  fixed  in  the 
contract  to  form  a  basis  for  an  exchange, 
and  no  sale  being  Intended  by  either  party. 
Steere  &  Ballah  v.  Gingery,  110  N.  W.  774, 
776,  21  S.  D.  183. 

According  to  the  definitions  of  the  word 
"sale"    in  Bouyier's  Law   Dictionary,   "An 


agreement  by  which  one  of  two  contracting 
parties,  called  the  seller,  gives  a  thing  and 
passes  the  title  to  it,  in  exchange  for  a  cer- 
tain price  in  current  money,  to  the  other 
I>arty,  who  is  called  the  buyer  or  purchaser, 
who,  on  his  part,  agrees  to  pay  such  price;" 
in  Five  Per  Cent  Cases,  4  Sup.  Ct.  210,  110 
U.  S.  471-478,  28  L.  Ed.  198,  and  Northern 
Pac.  R.  Co.  V.  Sanders,  47  Fed.  604-606,  "A 
sale,  in  the  ordinary  sense  of  the  word,  1b 
a  transfer  of  property  for  a  fixed  price  in 
money  or  its  equivalent;*'  in  Rapal.  &  L. 
Dictionary,  "A  transmutation  of  property  or 
a  right  from  one  man  to  another  in  ccmsider- 
ation  of  a  sum  of  money  as  opposed  to  barter, 
exchange  and  gifts;*'  and  in  Century  Dic- 
tionary, "A  sale  in  Its  broadest  sense  com- 
prehends any  contract  for  the  transfer  of 
property  from  one  person  to  another  for  a 
valuable  consideration" — the  word  "sale**  as 
used  in  Pol.  Code  1895,  §  1548,  making  It  an 
offense  "to  sell  or  barter  for  a  valuable  con- 
sideration, either  directly  or  indirectly,  or 
give  away  to  induce  trade  at  any  place  of 
business,  or  furnish  at  any  other  public  places, 
any  alcohol  or  any  intoxicating  liquors,'*  is 
to  be  construed  In  its  broad  sense,  and  there- 
fore includes  what  is  commonly  known  as 
barter  and  exchange.  Howell  v.  State,  52 
S.  EX  649,  650,  124  Ga.  698  (citing  James  v. 
State,  124  Ga.  72,  52  S.  E.  295;  Cain  v. 
Ligon,  71  Ga.  694,  51  Am.  Rep.  281). 

"Although  it  has  been  sometimes  held 
that  the  'sale*  must  be  a  transfer  for  money, 
and  that  every  other  transfer  is  an  exchange 
or  barter,  the  better  opinion  is  that  the 
transaction  is  still  a  sale,  although  the  trans- 
fer is  made  for  something  else  than  money, 
provided  each  article  is  transferred  at  an 
agreed  or  the  market  value  so  that  the  one 
thing  is  received  in  payment  of  the  price  of 
the  other.**  Where  lands  are  valued  at  a 
certain  sum,  and  other  lands  taken  in  pay- 
ment therefor  are  valued  at  a  less  sum,  and 
the  difference  is  represented  by  promissory 
notes,  it  meets  the  criterion  prescribed, 
which  is  "whether  there  is  a  fixed  price,  as  a 
determination  of  the  value  at  which  the 
things  are  to  be  exchanged.  If  there  is  such 
a  fixed  price,  the  transaction  is  a  'sale,' 
but,  if  there  Is  not,  the  transaction  is  an  ex- 
change.** TJllmann  v.  Land,  84  S.  W.  294, 
295,  37  Tex.  Civ.  App.  422  (citing  Tied.  Sales, 
i  12;  Thornton  v.  Moody  [Tex.]  24  S.  W.  331). 

Contract  for  future  dteliTory 

The  taking  of  an  order  for  future  deliv- 
ery of  intoxicants  by  one  representing  a  for- 
eign liquor  concern,  and  acceptance  of  the 
price  at  the  time  the  order  is  taken,  consti- 
tutes a  "sale"  within  an  ordinance  prohibit- 
ing sales  of  intoxicants;  the  order  not  ap- 
pearing to  be  subject  to  the  liquor  concern's 
approval,  and  the  transaction  appearing  to 
be  an  attempt  to  circumvent  the  law.  State 
V.  Small  (S.  C.)  60  S.  B.  676,  677,  44  L.  R,  A. 
(N.  8.)  451. 
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Oontraot  for  numnf aotiire 

Where  the  owner  of  fruit  has  It  manu- 
factured Into  liquor,  receiving  the  product 
of  the  Identical  fruit  furnished,  the  dlstiUer 
is  not  guilty  of  a  ''sale  of  liquor";  but  if  the 
fruit  is  exchanged  for  liquor  already  manu- 
factured, or  if  the  distiller  furnishes  the 
owner  of  the  fruit  liquor  in  advance,  the 
transaction  is  a  sale.  Barnes  v.  State  (Tex.) 
88  S.  W.  805,  806. 

Contract  of  sale 

A  "sale  of  property**  la  a  contract,  and, 
like  every  other  contract,  requires  an  agree- 
ment between  two  or  more.  A  mere  taking 
over  of  the  property  without  any  agree- 
ment with  another  competent  to  contract  is 
not  a  sale.  Lowe  v.  Ozmun,  86  Pac.  729,  732, 
8  Cal.  App.  387. 

A  "sale"  prima  fade  means  a  sale  ef- 
fectual in  point  of  law,  including  the  execu- 
tion of  a  contract  where  the  law  requires 
a  contract  in  writing.  Brown  v.  Gilpin,  90 
Pac.  267,  271,  75  Kan.  773. 

Where  the  owner  of  property  negotiates 
to  sell  it,  but  the  prospective  purchaser  does 
not  bind  himself  by  any  contract  to  take  the 
property,  the  arrangement  is  not  a  "sale" 
which  would  avoid  the  payment  of  commis- 
sion to  a  broker  who  had  previously  been 
given  the  sale  of  the  property,  and  who  had 
obtained  a  purchaser  without  knowledge  of 
the  negotiations  of  the  owner  for  the  sale  of 
the  property.  York  v.  Nash,  71  Pac.  59,  62, 
42  Or.  321. 

The  verb  "sell"  and  the  noun  "sale"  vary 
in  meaning  according  to  the  different  context 
in  which  they  are  used.  Ordinarily  a  sale 
is  an  executed  contract — a  completed  trans- 
action, binding  on  seller  and  buyer  alike.  In 
contracts  creating  the  relationship  of  prin- 
cipal and  real  estate  broker,  however,  a  dif- 
ferent meaning  is  generally  g^ven  by  construe^ 
tlon.  The  broker  "sells"  when  he  finds  a 
purchaser  ready,  able,  and  willing  to  buy  on 
the  terms  proposed  by  the  principal.  A  con- 
tract for  commissions  on  sales  entitles  the 
broker  to  the  specified  compensation  when- 
ever through  his  influence  such  a  prospec- 
tive purchaser  has  been  brought  to  the  prin- 
cipal, though  by  reason  of  some  fault  or  dis- 
inclination of  the  latter  the  sale  is  never 
completed  or  is  consummated  on  terms 
somewhat  different  from  those  originally 
proposed  by  the  principal.  A  contract 
of  sale  binding  both  the  seller  and  purchaser 
Is  a  "sale"  within  the  meaning  of  the  rule 
applicable  to  such  relations.  Humphries  & 
Jackson  v.  Smith,  63  S.  E.  248,  249,  5  Ga. 
App.  340  (citing  Hill  &  Moultrie  v.  Wheeler, 
58  S.  E.  502,  2  Ga.  App.  349;  Rice  v.  Ware  & 
Harper,  60  S.  E.  301,  3  Ga.  App.  579 ;  Lind- 
ley  V.  Keim,  34  Atl.  1073,  54  N.  J.  Eq.  423 ; 
Rice  V.  Mayo,  107  Mass.  550). 

"The  word  'sale'  does  not  necessarily, 
and  in  all  connections  mean  that  a  convey- 


ance must  be  made,  or  that  the  title  must 
pass."  But  when  nothing  appears  in  the 
context  of  circumstances  to  control  it,  the 
word  primarily  means  a  consummated  sale; 
that  is,  a  sale  and  delivery,  or  a  passing  of 
the  title.  Thus,  a  complaint  which  alleges 
that  plaintiff  "sold"  to  defendant  personal 
property  for  a  specified  sum,  that  defendant 
paid  a  part,  and  that  the  balance  was  due, 
owing,  and  unpaid,  on  account  of  the  sale  of 
the  property,  is  an  attempt  to  follow  Code 
Civ.  Proc.  S  426,  by  stating  the  facts  con- 
stituting the  cause  of  action  in  ordinary  lan- 
guage, and  sufficiently  alleges,  after  verdict, 
that  the  nnpald  price  was  due  by  alleging  a 
completed  sale.  Christensen  v.  Gram,  105 
Pac.  950,  156  CaL  633  (citing  Baton  y. 
Richeri,  23  Pac.  286,  83  Cal.  185). 

There  is  no-  material  variance  between 
the  petition,  which  alleges  plaintiff's  employ- 
ment to  procure  a  purchaser  for  a  specified 
commission,  the  procurement  of  a  purchaser, 
and  the  subsequent  sale  of  the  land  to  him, 
and  the  evidence,  which  shows  that  the'ovni- 
er  and  the  purchaser  procured  by  the  broker 
entered  into  an  enforceable  contract  for  the 
sale  and  purchase  of  the  land,  and  that  the 
owner  failed  to  perform,  though  the  pur- 
chaser was  ready  and  willing.  Sanderson  v. 
Wellsford,  116  S.  W.  382,  884,  58  Tex.  Giy. 
App.  637. 

Iflsuanoo  of  stock 

The  original  issuance  of  stock  by  a  cor- 
poration is  not  within  Laws  1905,  p.  474,  c 
241,  as  amended  by  Laws  1906,  p.  1008,  c. 
414,  imposing  a  tax  on  all  "sales  or  trans- 
fers" of  corporate  stock,  whether  made  on 
or  shown  by  the  books  of  the  corporation, 
or  by  any  assignment  in  blank,  or  by  any 
delivery  or  any  paper  or  other  evidence  of 
transfer  or  sale.  People  v.  Duffy-Mclnnemy 
Co.,  106  N.  Y.  Supp.  878,  879,  122  App.  Div. 
336. 

Judicial  talc 

The  word  "sale,**  in  Gen.  St  1894,  | 
4611,  limiting  the  time  for  suing  to  set  aside 
a  guardian's  sale,  means  a  sale  under  license 
of  the  probate  court,  evidenced  by  confirma- 
tion and  a  conveyance  resting  thereon, 
though  irregular  in  form.  Brown  ▼.  Pinker- 
ton,  103  N.  W.  897,  898,  95  Minn.  163,  111 
Am.  St  Rep.  448. 

Lease 

A  lease  granting  oil  and  gas  mining  privi- 
leges for  a  term  of  years  is  not  a  "sale  of 
realty"  as  contemplated  by  section  5314, 
Comp.  Laws  1909.  Duff  v.  Keaton,  124  Pac 
201,  293,  33  OkL  92,  42  L.  R.  A.  (N.  S.)  472. 

A  lease  of  the  exclusive  right  to  sell  a 
patented  article  in  a  specified  territory  and 
agreement  by  the  patent  owners  to  protect 
lessee  in  the  exclusive  sale  of  the  article  for 
a  specified  term  is  a  "sale  of  a  patent  right," 
within  Gen.  St  1901,  |  4358,  regulating  the 
sale  of  patent  rights,  and  imposing  a  penalty 
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for  fidlnre  to  comply  therewith.    State  r. 
Morey,  105  Pac.  501,  502,  81  Kan.  149. 

A  mortgage  by  an  owner  of  a  plantation 
of  crops  grown  by  her  or  under  her  direction 
on  the  plantation  during  specified  years,  stip- 
ulating that,  If  she  should  abandon  or  sell 
the  property  before  the  maturity  of  the  debt, 
the  mortgagee  might  take  possession,  did  not 
operate  as  a  lien  on  crops  raised  during  one 
of  the  years  by  the  mortgagor's  husband  as 
a  tenant,  over  and  above  the  reasonable  rent 
which  he  paid ;  a  lease  being  a  "sale"  for  a 
term.  First  Nat.  Bank  of  Headland  v.  How- 
eU,  51  South.  762,  763,  165  Ala.  383. 

The  term  "sale,"  as  used  in  the  Constitu- 
tion in  reference  to  the  disposition  of  school 
lands,  means  the  transfer  of  the  absolute  or 
general  property  in  the  thing  sold  and  a  min- 
eral lease  given  under  Laws  1889,  p.  68,  c.  22, 
and  the  amendments  thereof,  providing  for 
an  issuance  of  a  permit  for  the  purpose  of 
prospecting  for  the  term  of  one  year,  with  the 
right  at  any  time  to  receive  a  mining  lease 
of  the  land  for  50  years  for  the  purpose  of 
mining,  is  not  a  sale  of  the  land.  State  V. 
Evans,  108  N.  W.  958,  99  Minn.  220,  9  Ann. 
Cas.  520. 

Iioaa 

Where  accused  let  another  have  some 
whisky  to  be  repaid  in  whisky,  it  was  a 
"sale."  Black  v.  State  (Tex.)  151  S.  W.  1053, 
1055. 

The  mere  lending  of  a  bottle  of  intoxi- 
cants, to  be  returned  in  kind,  as  an  accom- 
modation, the  transaction  not  being  intended 
as  a  subterfuge,  is  not  a  "sale,"  violating  the 
local  option  law.  Ray  v.  State,  79  S.  W. 
535,  536,  46  Tex.  Cr.  B.  176. 

A  loan  of  a  pint  of  whisky,  the  same 
amount  to  be  returned  by  the  borrower,  con- 
stitutes a  "sale,"  regardless  of  whether  the 
person  loaning  it  is  a  member  of  a  club  en- 
gaged in  taking  orders  for  whisky.  Tom- 
beaugh  y.  State,  98  S.  W.  1054,  50  Tex.  Cr. 
R.  286,  8  L.  R.  A.  (N.  S.)  937,  123  Am.  St. 
Rep.  841, 14  Ann.  Cas.  275. 

Shannon's  Code,  §  6795,  prohibits  one  to 
sell  or  tipple  intoxicants  within  four  miles  of 
any  schoolhouse;  Acts  1899,  p.  309,  c.  161,  § 
1,  replacing  Shannon's  Code,  §  6780,  substan- 
tially to  the  same  effect,  prohibits  their  sale 
without  license ;  and  Shannon's  Code,  §  6783, 
requires  the  provisions  of  the  article  to  be 
construed  liberally  to  prevent  evasion.  Ac- 
cused loaned  whisky  to  another  under  an 
agreement  to  return  it  in  kind.  Held,  that 
the  transaction  was  a  "sale,"  within  the 
meaning  of  that  term  in  both  statutes. 
Brown  v.  State,  114  S.  W.  198,  200, 121  Tenn. 
186. 

"A  'sale'  is  an  exchange  of  goods  or  prop- 
erty for  money  paid  or  to  be  paid."  On  a 
trial  for  selling  liquor  without  a  license,  a 
witness  testified  that  he  asked  accused  to  sell 
him  some  whisky ;  that  accused  replied  that 
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he  could  not  sell,  bat  that  he  would  loan  him 
some ;  that  accused  let  the  witness  have  two 
bottles  of  whisky ;  that  nothing  was  said  as 
to  when  the  same  should  be  returned  or  paid 
for ;  that  about  an  hour  and  a  half  later  the 
witness  returned  and  asked  accused  what  it 
cost  to  get  the  whisky  there,  and  gave  accus- 
ed that  sum,  and  told  him  that,  when  he  made 
an  order  for  whisky,  to  get  the  witness  some, 
and  keep  that  In  place  of  what  he  had  got 
Held  a  sale  as  a  matter  of  law.  State  v. 
Brown,  102  S.  W.  394,  895,  83  Ark.  44,  119 
Am.  St  Rep.  109  (quoting  ahd  adopting  the 
definition  in  Cooper  v.  State,  87  Ark.  412). 

"It  has  been  a  question  of  more  or  less 
trouble,  under  the  local  option  laws  in  the 
different  appellate  courts  of  the  federal  Un- 
ion, as  to  what  the  term  *sale*  imports.  In 
some  it  is  held  that  it  Imports  only  a  money 
consideration;  in  others,  that  the  exchange 
of  intoxicating  liquors  for  some  other  com- 
modity is  a  sale ;  and,  under  peculiar  circum- 
stances, that  the  loan  of  intoxicating  liquors 
to  be  returned  in  kind  is  a  sale.  It  has  also 
been  held  that  Intoxicants  delivered  in  the 
payment  of  a  debt,  or  for  services  performed, 
is  a  sale.  In  Texas  the  broader  signification 
of  sale  has  been  held  to  be  correct;  and  if 
the  exchange,  or  even  the  loan,  of  whisky 
was  intended  to  cover  up  a  sale,  that  would 
constitute  a  violation  of  our  local  option  stat- 
ute. But  none  of  the  decisions  to  which  our 
attention  has  been  called  in  this  state  has 
ever  Jbeld  that  the  mere  loaning  of  a  bottle 
of  intoxicants,  to  be  returned  in  kind,  as  an 
accommodation,  constitutes  a  sale.  Under 
the  facts  of  the  Bruce  Case,  36  Tex.  Cr.  R.  53, 
35  S.  W.  383,  and  Keaton's  Case,  36  Tex. 
Cr.  R.  259,  38  S.  W.  522,  the  loan  or  exchange ' 
was  done  simply  to  cover  up  a  sale,  and 
these  parties  were  carrying  on  a  liquor  trafllc 
in  the  local  option  territory,  and  the  loans 
were  simply  evasions  of  the  law,  and  really 
were  sales.  But  it  was  not  intended  by  those 
decisions,  nor  is  it  the  meaning  of  the  law, 
and  the  Legislature  certainly  did  not  intend 
to  hold  as  a  sale  the  mere  loan  by  one  neigh- 
bor to  another  of  intoxicants  until  that  neigh- 
bor could  secure  and  return  the  same  amount 
of  intoxicants.  That  In  no  sense  would  con- 
stitute a  sale  under  our  law.  It  would  seem 
that,  if  a  mere  acconunodatlon  loan  would 
constitute  a  sale,  there  would  be  two  sellers 
and  no  purchaser,  or  there  would  be  two 
sales ;  that  is,  the  man  who  loaned  the  whis- 
ky and  the  man  who  returned  the  whisky 
would  each  be  a  seller.  Our  law  is  not  in- 
tended to  cover  this  character  of  transaction. 
The  Constitution  and  the  law  both  limit  the 
transaction  to  a  sale.  If  appellant  simply 
loaned  Rigglns  a  bottle  of  whisky,  to  be  re- 
turned when  Rigglns'  whisky  came  by  ex- 
press, and  it  was  not  Intended  as  a  subter- 
fuge to  cover  a  sale,  he  would  not  be  guilty ; 
and  this  phase  of  the  law  should  have  been 
presented  to  the  Jury."  Ray  v.  State,  79  S. 
W.  535,  536,  46  Tex.  Cr.  R.  176. 
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Bnylng  liquor  f iMr  others  paying  there- 
for 

■ 

Wh^re  defendant,  for  the  accommodation 
of  a  third  person,  took  his  money  and  pro- 
cured whisky  from  another  person  and  deliv- 
ered it  to  him,  without  any  interest  in  it  or 
profit  from  it,  he  was  not  guilty  of  a  "sale." 
Simpson  v.  Commonwealth,  152  S.  W.  255, 
256,  151  Ky.  442. 

One  who  buys  liquor  for  another  with 
money  furnished  by  the  other,  and  who  nei-. 
ther  has  any  interest  in  the  liquor  nor  acts  as 
agent  for  the  seller,  is  not  a  ^Uer  of  liquor, 
but  if,  in  taking  the  other's  order  for  such 
liquor,  he  is  pecuniarily  interested  in  the 
transaction,  it  is  a  "sale"  on  his  part.  Lee 
Y.  Commonwealth,  136  S.  W.  624,  143  Ky.  35^. 

Where  a  person,  having  secured  a  doc- 
tor's prescription  for  whisky  for  his  own  use, 
procured  the  whisky  thereon  for  another  with 
the  other's  money,  his  act  constituted  a 
"sale"  by  him  within  the  local  option  law, 
whether  he  made  a  profit  or  not.  Hawkins 
V.  State,  114  S.  W.  818,  814,  55  Tex.  Cr.  R.  75, 
21  L.  R.  A.  (N.  S.)  1008,  131  Am.  St  Rep. 
790. 

Where  accused  ordered  liquor  for  anoth- 
er from  a  dealer  without  the  state,  receiving 
an  amount  sufficient  to  pay  therefor,  accused 
was  an  agent,  and  was  not  liable  under  Code 
1007,  I  7363,  making  it  an  olTense  to  aid  in 
an  unlawful  sale  or  purchase  or  other  unlaw- 
ful disposition  of  liquor,  or  to  act  as  agent  of 
the  purchaser  in  procuring  an  unlawful  pur- 
chase, etc.;  the  separation  of  accused's  part 
of  the  liquor  from  that  ordered  for  the  other 
not  being  a  "sale"  or  "other  unlawful  disposi- 
tion of"  liquor  within  the  statute.  Vernon  v. 
"State,  50  South.  67,  58,  161  Ala.  83. 

An  instruction  that  it  was  not  necessary 
that  a  party  should  make  a  profit  in  his  busi- 
ness in  order  to  be  guilty  of  pursuing  the  oc- 
cupation of  selling  intoxicating  liquors  was 
not  an  improper  limitation  on  the  meaning  of 
the  words,  "occupation"  or  "business,"  as 
used  in  the  statute,  and  was  proper  where 
the  evidence  showed  that  accused  would  or- 
der whisky  for  his  store  customers,  and 
charge  it  in  their  store  account  at  cost  to  be 
paid  when  the  rest  of  the  account  was  paid, 
since  each  of  these  transactions  constituted 
a  "sale."  Dickson  v.  State  (Tex.)  146  S.  W. 
914,  919. 

A  conviction  for  selling  intoxicating  liq- 
uors without  a  license  is  not  justified  on  a 
showing  that  defendant  purchased  whisky 
for  others  at  their  request  and  with  their 
money.  **If  one,  seeing  his  neighbor  on  his 
way  to  town,  requests  him  to  purchase  for 
him  a  bottle  of  whisky,  promising  to  return 
the  purchase  money  when  he  sees  him,  and 
the  neighbor  does  so,  and  leaves  the  bottle 
at  the  house  of  the  one  for  whom  he  pur- 
chased, this  does  not  render  the  party  pur- 
chasing the  whisky  guilty  of  making  a  *sale.' " 


Whltmore  t.  State,  77  S.  W.  698,  099,  72 

Ark.  14. 

Oritt  of  liquor 

In  view  of  the  other  provisions  of  the 
prohibitory  law,  the  section  thereof  whibh 
forbids  the  "giving"  of  intoxicating  liquor  to 
minors  must  be  construed  to  have  reference 
only  to  gifts  properly  so  called,  and  not  to 
"sales,"  and  therefore  a  conviction  upon  an 
information  drawn  under  that  section  cannot 
be  sustained  by  proof  that  the  defendant  sold 
intoxicating  liquor  to  a  minor.  State  v. 
Fletcher,  87  Pac.  729,  730,  74  Kan.  620  (citing 
Com.  V.  Davis,  75  Ky.  [12  Bush]  240 ;  Young 
V.  State,  58  Ala.  358;  Parkinson  y.  State,  14 
Md.  184,  74  Am.  Dec.  522). 

"Sale,"  as  used  In  the  local  option  law 
of  1887  (La^s  1887,  p.  179 ;  Rev.  St.  1899,  c. 
22,  art  3),  entitled  "An  act  to  prevent  the 
evils  of  intemperance  by  local  option  in  any 
county  of  the  state  and  cities  of  2,500  inhab- 
itants or  more  by  submitting  the  question  of 
prohibiting  the  sale  of  intoxicating  liquor  to 
the  voters,"  did  not  cover  the  mere  gift  of  a 
drink  of  liquor  by  a  private  person,  who  Is 
in  no  sense  a  dealer  in  liquors,  to  one  of  his 
friends  as  a  mere  act  of  courtesy  or  hospital- 
ity. State  V.  Fulks,  105  S.  W.  733,  737,  207 
Mo.  26,  15  K  R.  A.  (N.  S.)  430,  13  Ann,  Cas. 
732. 

Serving  liqnor  in  chah  or  lodse 

The  distribution  of  intoxicating  liquors 
among  the  members  of  a  club  Is  a  "sale" 
within  the  law.  State  v.  Johns,  118  N.  W. 
295,  299,  140  Iowa,  125. 

Where  an  incorporated  club  purchased 
liquors  In  bulk  with  money  in  the  treasury, 
a  sale  of  the  same  at  the  usual  price,  thou^ 
made  only  to  its  members,  constitutes  a  "sale" 
within  the  prohibition  laws.  Adams  y.  State 
(Tex.)  145  S.  W.  940,  942. 

The  distribution  of  Intoxicating  Uquors 
in  less  quantity  than  five  gallons  by  a  social 
club  to  its  members  for  a  consideration, 
though  without  profit,  is  a  "sale,"  within  Rev. 
Laws  1905,  §  1519,  and  is  prohibited,  nnless 
protected  by  license.  State  ex  reL  Young  v. 
Minnesota  Club,  119  N.  W.  494,  495, 106  Minn. 
515,  20  Li.  R.  A.  (N.  S.)  1101. 

The  dispensing  by  a  bona  fide-  social 
club  to  its  members  without  profit,  and  as 
incidental  merely  to  its  organization,  of  in- 
toxicating liquors,  is  a  "sale,"  within  the 
statute  declaring  a  punishment  for  whoever, 
not  having  a  license  to  keep  a  dramshop,  sells 
intoxicating  liquors  to  be  drank  on  the  prem- 
ises. South  Shore  Country  Club  v.  People,  81 
N.  B.  805,  806,  228  lU.  75,  12  L.  R.  A,  [N.  S.] 
519,  119  Am.  St.  Rep.  417,  10  Ann.  Cas.  383 
(citing  People  v.  Law  &  Order  Club,  67  N.  B. 
855,  203  111.  127,  62  L.  R.  A.  884). 

Transactions  whereby  an  Incorporated 
club  issues  coupon  books  to  its  members  at  a 
fixed  price  redeeming  the  coupons  in  liquors 
carried  by  the  club  constitute  "sales,"  though 
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no  profits  result  to  the  club,  since  It  Is  no  de- 
fense  to  a  charge  of  unlawfully  disposing  of 
liquor  that  the  sale  was  made  at  a  loss. 
Bachelors'  Club  v.  Qty  of  Woodburn,  119 
Pac.  339,  343,  60  Or.  331. 

The  furnishing  of  liquors  to  the  members 
of  an  incorporated  club  by  the  ofi&cers  or  em- 
ployes thereof  is  a  '^sale,"  in  violation  of  a 
city  ordinance  prohibiting  the  selling  of  in- 
toxicating liquors,  though  the  club  is  bona 
fide,  and  the  directors  and  managers,  as  well 
as  the  bartender  actually  making  the  sale, 
are  liable;  the  directors  and  managers  be- 
cause authorizing  the  sale,  and  the  bartender 
because  making  the  sale.  Lloyd  V.  Canon 
City,  103  Pac.  288,  289,  46  Colo.  195. 

The  property  of  a  social  club  which  sold 
liquor  to  its  members  is  owned  in  common  by 
its  stockholders,  and  the  money  paid  for  liq- 
uor goes  into  the  corporate  fund  in  lieu  of 
the  liquor  received  by  him,  which  belonged  to 
the  corporation,  and  is  used  to  support  the 
club,  so  that,  if  there  be  a  profit  from  the 
sales  of  liquor,  it  lessens  the  amount  which 
those  members  not  purchasing  liquor  from 
the  club  would  have  to  pay.  Held,  that  the 
dispensing  of  liquor  to  club  members  is  a 
"sale,"  within  San  Diego  City  Charter,  c  2, 
subd.  33,  authorizing  the  coxmcil  to  regulate 
the  sale  of  Intoxicants.  In  re  Cutting,  121 
Pac.  304,  305,  17  Cal.  App.  604 ;  Duff  v.  Kea- 
ton,  124  Pac.  291,  83  OkL  92,  42  L.  R.  A.  (N. 
S.)  472. 

A  steward  of  a  club  ordered  beer  for 
the  members  thereof,  and  placed  it  in  the 
clubroom  for  them.  A  member  stated  that  he 
paid  a  dollar  for  membership;  that  he  got 
tickets,  w^hich  represented  his  Interest  in  beer 
the  steward  ordered;  that,  when  the  keg 
came,  a  ticket  was  put  in  the  box  and  a  glass 
of  beer  drawn,  each  ticket  representing  a 
glass ;  that  the  beer  was  ordered  by  the  stew- 
ard for  the  purchasers  of  tickets,  and  paid 
for  by  him.  Held  to  establish  a  "sale"  by 
the  steward.  Adklns  v.  State,  95  S.  W.  606, 
49  Tex.  Cr.  R.  524. 

Rev.  Pen.  Code,  §  822,  provides  that  the 
word  "person"  includes  corporations.  Rev. 
Civ.  Code,  §  1299,  provides  that  "sale"  is  a 
contract  by  which,  for  a  pecuniary  considera- 
tion called  a  "price,"  one  transfers  to  another 
an  Interest  in  property.  Held,  that  the  ex- 
change of  liquors  by  an  incorporated  com- 
mercial club  to  its  members  for  checks  sold 
to  them  violated  Rev.  Pol.  Code,  §§  2834,  2835, 
2838,  2852,  making  the  sale  of  liquors  in 
quantities  less  than  five  gallons  by  any  per- 
son, whether  as  owner,  clerk,  agent,  servant, 
or  employ^,  a  misdemeanor.  State  v.  Mudie, 
116  N.  W.  107,  110,  22  S.  D.  41. 

An  Elks'  club,  through  its  board  of  con- 
trol or  its  servant,  kept  intoxicating  liquors 
at  the  dubrooms  and  de^vered  them  to  any 
member  on  request,  for  which  he  paid  in 
cash,  or  had  charged  to  his  account,  a  price 
fixed  by  tlie  board,  and  could  consume  it  or 


otherwise  dispose  of  it;  the  money  received 
being  used  to  replenish  the  treasury  or  buy 
other  liquors  aYid  supplies.  Held  that,  when 
the  club  members  authorized  the  board  of 
control  to  dispose  of  liquor  belonging  to  the 
club,  they  relinquished  their  right  to  have  the 
club  property  remain  intact  for  joint  use,  and 
the  disposition  of  liquor  to  members  under 
such  circumstances  was  a  "sale,"  within  an 
ordinance  imposing  a  fine  for  the  sale  of  in- 
toxicating liquor.  Manning  v.  Canon  City, 
101  Pac.  978,  979,  45  Colo.  571. 

Where  a  commercial  dub  organized  as  a 
corporation  to  advance,  by  social  intercourse 
and  friendly  exchange  of  views,  the  com- 
mercial prosperity  and  growth  of  the  city 
and  state,  maintains  a  stock  of  Intoxicating 
liquors  sufficient  to  fulfill  the  wants  of  its 
members  and  their  guests,  purchased  by  the 
club^at  wholesale  prices  and  supplied  to  the 
members  thereof  and  their  guests  exclusively 
without  pecuniary  profit  in  small  quantities 
or  in  individual  drinks  to  be  consumed  with- 
in the  club  rooms  merely  as  an  incident  to  the 
main  objects  and  purposes  of  the  club,  such 
distribution  is  a  "sale"  within  Rev.  Codes,  i 
16U6,  making  it  unlawful  to  sell  liquors  with- 
out having  procured  a  license  and  given  bond. 
Ada  County  v.  Boise  Commercial  Club,  118 
Pac.  1086,  1089,  20  Idaho,  421,  38  L.  R.  A. 
(N.  S.)  101. 

A  club  was  incorporated  for  social  pur- 
poses. A  manager  devoted  his  time  to  the 
management  of  its  affairs.  A  membership 
fee  of  $1  was  paid  to  him.  The  members  of 
the  club  obtained  beer  by  purchasing  tickets. 
The  beer  ivas  obtained  the  day  after  the 
purchase  of  the  tickets.  The  manager  in- 
structed the  members  how  to  order  beer  by 
stating  that,  when  the  members  wanted  beer, 
they  should  put  money  in  a  box  and  take  out 
a  ticket  for  each  nickel,  and  that  the  beer 
could  be  procured  at  the  clubroom  the  fol- 
lowing night  Held,  that  the  dub  members, 
when  they  paid  their  money  into  the  treas- 
ury, parted  with  it  to  the  dub,  so  that  when 
it  sent  out  the  money  it  bought  beer  on  its 
own  behalf,  making  the  manager  liable  for 
a  "sale."  Felge  v.  State,  95  S.  W.  506,  609, 
49  Tex.  Cr.  R.  513  (citing  Krnavek's  Case,  41 
S.  W.  612,  38  Tex.  Cr.  R.  44). 

Accused  was  steward  of  a  fraternal  bene- 
fit association,  incorporated  under  the  state  ^ 
laws  in  good  faith  as  such,  and  not  merely 
for  evading  the  liquor  laws.  Some  of  the 
local  lodges  served  liquors  to  the  members, 
while  others  did  not ;  the  lodge  of  which  ac- 
cused was  steward  being  among  the  former. 
The  stock  of  liquors,  cigars,  etc,  was  pur- 
chased by  the  lodge  and  paid  for  from  Its 
treasury,  and  only  members  were  admitted 
to  the  lodgeroom  where  liquor  could  be  ob- 
tained ;  it  being  necessary,  to  obtain  it,  for 
a  member  to  purchase  a  card  from  the  secre- 
tary for  $1,  and  have  certain  amounts  punch- 
ed from  the  margins  of  the  card  by  the 
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steward  in  payment  for  liquor.  The  revenne 
derived  from  the  sale  of  cards  was  used  solely 
to  keep  up  the  liquor  stock  ancf  pay  lodge  ex- 
penses. Held,  that  accused's  dispensation  of 
intoxicants  to  a  lodge  memher  was  a  "sale," 
contrary  to  the  local  option  law.  State  v. 
Robinson,  146  S.  W.  456,  163  Mo.  App.  22L 

An  Incorporated  social  club  maintained 
in  the  club  quarters  containing  parlors,  bed- 
rooms, dining  rooms,  etc.,  a  room  where  liq- 
ors  were  furnished  to  members  and  nonresi- 
dent guests.  Slips  were  signed  by  the  mem- 
ber showing  the  character  of  the  liquors  fur- 
nished and  the  cost  thereof,  and  these  slips 
were  turned  In  by  the  employ^  in  charge  of 
the  room  to  the  club's  bookkeeper,  and  were 
charged  to  the  accounts  of  the  member,  and 
were  paid  by  him.  The  liquors  were  purchas- 
ed by  the  club  at  wholesale,  and  were  fur- 
nished to  the  members  and  nonresident 
guests  at  the  prices  usually  charged  by  re- 
tail dealers.  Held,  that  the  transaction  was 
a  sale  within  an  ordinance  prohibiting  any 
person  from  selling  or  disposing  of  liquors 
without  obtaining  a  license,  and  authorizing 
a  person  desiring  to  keep  a  barroom  to 
apply  for  a  license,  etc.;  a  ''sale"  being  an 
agreement  by  which  title  passes  from  one 
and  vests  in  another,  and  a  "barroom"  being 
a  room  in  which  liquors  are  kept  with  the  in- 
tention to  furnish  them  to  be  drunk  on  the 
premises.  City  of  Spokane  y.  Baughman,  103 
Pac  14, 16,  54  Wash.  315. 

When  intoxicating  liquors  are  purchas- 
ed by  an  unincorporated  social  club,  to  be 
used  only  by  members  and  specially  invited 
guests,  the  members  paying  therefor  a  price 
fixed  by  a  club  regulation  not  Intended  for 
making  a  profit,  but  merely  to  cover  the 
outlay  and  replenish  the  stock,  it  is  generally 
conceded  that  the  members  of  the  organiza- 
tion are  the  joint  owners  of  the  general  prop- 
erty in  all  the  alcoholic  drinks  thus  kept,  that 
the  officer  who,  upon  a  request  therefor,  dis- 
penses such  liquor  to  members  of  the  club,  is 
their  agent,  and  that  the  delivery  of  a  quan- 
tity of  such  goods  to  a  member,  though  for  a 
consideration,  whereby  a  special  property 
is  transferred,  is  not,  in  the  strict  sense  of 
the  term,  a  "sale,"  because  the  element  of  a 
bargain  is  lacking.  Under  the  local  option 
law  (Laws  1905,  p.  48,  §  15),  forbidding  under 
penalty  any  person  In  prohibition  territory 
'  to  sell,  exchange,  or  give  away,  with  Intent 
to  evade  the  provisions  of  the  law,  any  in- 
toxicating liquors  whatsoever,  where  intoxi- 
cating liquors  are  purchased  by  an  incorpor- 
ated society,  and  sold  or  distributed  to  the 
members  at  approximate  cost,  the  act  con- 
stituted a  "sale."  State  v.  Kline,  93  Pac  237, 
241,  50  Or.  426. 

Mortgaere 

A  "sale"  is  an  agreement  by  which  one  of 
two  contracting  parties,  called  the  seller, 
gives  a  thing  and  passes  title  to  it  in  ex- 
change for  a  certain  price,  and  a  chattel ' 


mortgage  is  not  within  the  definition.  Noble 
V.  Ft  Smith  Wholesale  Grocery  Co.,  127  Pac. 
14, 17,  84  Okl.  662,  46  L.  E.  A.  (N.  S.)  455. 

A  mortgage  is  not  a  "sale"  or  "aliena- 
tion," within  Ky.  St.  §  4021  (Russell's  St.  § 
5913),  providing  that  the  lien  on  property  for 
taxes  shall  not  be  defeated  by  sale  or  aliena- 
tion, unless  made  more  than  five  years  before 
suit  to  enforce  the  lien ;  and  a  mortgagee,  ac- 
quiring a  mortgage  more  than  five  years  be- 
fore a  suit"  to  enforce  a  tax  lien,  is  not  with- 
in the  statute.  Rissberger  v.  City  of  Loula- 
viUe  (Ky.)  118  S.  W.  319. 

Under  the  statutes  of  the  territory  and 
of  the  state  of  Montana  a  mortgage  does  not 
possess  any  of  the  characteristics  of  a  sale, 
but  has  always  been  considered  a  mere  lien, 
fixed  upon  property  by  contract  of  the  parties, 
to  secure  the  payment  of  a  particular  obliga- 
tion or  the  performance  of  a  particular  act. 
A  "sale"  passes  title  to  the  property,  while  a 
mortgage  does  not  Under  Prob.  Prac  Act, 
§§  367,  369,  conferring  on  a  guardian  power 
to  sell  his  ward's  estate  for  the  purpose  of 
raising  funds  to  pay  debts  or  to  maintain  the 
ward,  the  guardian  cannot  be  authorized  to 
mortgage  the  land  of  his  ward  to  secure  a 
debt  contracted  for  the  improvement  of  the 
estate.  Davidson  r.  Wampler,  74  Pac  82,  84, 
29  Mont  61. 

Mortsace  sale  under  power 

The  sale,  in  the  exercise  of  a  power  con« 
talned  in  a  mortgage  which  conveys  the  title 
of  the  mortgagor,  is  only  the  "sale"  as  com- 
pleted by  the  execution  of  a  deed  at  the  ex- 
piration of  the  period  allowed  for  redemp- 
tion. North  Dakota  Horse  &  Cattle  Co.  v. 
Serumgard,  117  N.  W.  453,  460,  464,  17  N.  D. 
466,  29  L.  R.  A.  (N.  S.)  508,  138  Am.  St  Rep. 
717, 

A  sale  to  himself  by  a  mortgagee  of  the 
mortgaged  property  under  a  power  of  sale, 
without  insurer's  consent,  was  a  "sale,"  with- 
in a  fire  policy  provision  that  the  policy 
should  be  void  on  sale  of  the  property  with- 
out Insurer's  assent,  though  the  policy  was 
made  payable  to  the  mortgagee  as  its  Interest 
might  appear.  Boston  Co-operative  Bank  v. 
American  Central  Ins.  Co.,  87  N.  E.  694,  201 
Mass.  350,  23  L.  R.  A.  (N.  S.)  1147. 

■  Option 

An  option  is  not  a  "sale."  An  option  to 
purchase  does  not  become  a  contract  to  pur- 
chase until  the  privilege  given  by  the  option 
has  been  exercised  by  an  acceptance.  Kess- 
ler  V.  Prultt,  93  Pac.  965,  971,  14  Idaho,  175 
(citing  Hopwood  v.  Mc(}ausland,  94  N.  W* 
469,  120  Iowa,  218). 

A  delivery  of  an  article  at  a  fixed  price, 
to  be  paid  for  or  returned,  constitutes  a 
"sale."  State  v.  Betz,  106  S.  W.  64,  66,  207 
Mo.  589. 

Order  for  goods  snlijeet  to  oanoellatkm 

An  order  for  goods  subject  to  cancella- 
tion by  vendee  is  not  a  ''sale/'  within  a  con- 
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tract  entitling  a  salesman  to  a  commission  on 
sales.  Wolfshelmer  r.  Frankel,  116  N.  Y. 
Supp.  958,  960,  130  App.  Div.  853. 

ConTeyanoe    to   oorpovation    for    stook 
aad  bonds 

Where  testamentary  trustees  conveyed 
factories  belonging  to  the  estate  to  a  cor- 
poration organized  for  the  purpose,  and  re- 
ceived stock  and  bonds  in  return,  to  enable 
them  to  sell  the  proi)erty  more  advantageous- 
ly, the  transfer  did  not  constitute  a  "sale," 
within  the  meaning  of  the  will,  which  direct- 
ed the  executors  to  sell  the  original  property 
as  soon  as  possible,  so  that  the  direction  to 
sell  Che  property  was  applicable  to  the  secu- 
rities received.  Bartlett  v. 'Slater,  97  N.  B. 
991,  993,  211  Mass.  334. 

A  "sale,"  in  the  ordinary  sense  of  the 
word,  is  a  transfer  of  property  for  a  fixed 
price  in  money  or  Its  equivalent ;  but  if  the 
purchase  price  is  paid  by  the  transfer  of 
other  property,  the  transaction  is  more  prop- 
erly denominated  an  "exchange"  or  "trade." 
Where,  to  acquire  means  of  irrigating  for 
lands,  so  as  to  make  them  salable,  they  were 
transferred  to  a  land  and  irrigation  com- 
I»any,  the  owners  taking  stock  and  bonds 
therefor,  the  transaction  was  a  consolidation 
of  Interests,  and  not  a  "sale"  of  the  lands, 
within  a  contract  entitling  plaintiff  to  com- 
missions for  services  in  effecting  sales  of  the 
land,  and  though  plaintiff  could  not  recover 
under  a  contract  entitling  him  to  commis- 
sions for  effecting  "sales"  of  lands,  where 
they  were  conveyed  to  a  corporation,  the  own- 
ers taking  stock  and  bonds  therefor,  he  could 
recover  the  reasonable  value  of  his  services 
in  bringing  about  the  transaction.  Close  v. 
Browne,  82  N.  E.  629,  632,  230  111.  228,  13 
L.  R.  A.  (N.  S.)  634. 

ComToyanoe  ov  transfer  in  paya&ent  of 
debt 

Where  money  was  \|Drrowed  from  B. 
or  furnished  by  him  to  defendant  for  the  pur- 
pose of  taking  whisky  from  an  express  office, 
and  the  whisky  was  turned  over  to  B.  in  dis- 
charge of  such  debt,  it  constituted  a  "sale." 
Fields  T.  State,  107  S.  W.  857,  52  Tex.  Cr.  R. 
451. 

A  delivery  of  goods  to  another,  who  was 
to  sell  them  on  a  commission,  the  proceeds 
to  be  credited  on  notes  of  the  owner  held  by 
the  one  to  whom  the  goods  were  delivered, 
was  not  a  "sale"  and  delivery  of  the  goods 
to  him,  resulting  in  an  obligation  to  pay  there- 
for. Collyer  v.  Krakauer,  107  N.  Y.  Supp. 
739,  740,   122  App.  Div.  797. 

Plaintiff  sold  his  merchandise,  fixtures, 
and  business  to  K.,  who,  being  unable  to  pay 
the  balance  of  the  price,  retransferred  the 
property  to  plaintiff  in  bulk,  In  consideration 
of  the  satisfaction  of  the  debt,  without  mak- 
ing an  inventory  or  furnishing  a  list  of  his 
creditors  and  notifying  them,  as  required  by 
St  1903,  p.  276,  c.  415,  regulating  sales  in 


bulk.  Held,  that  such  retransfer,  fSiongh  an 
accord  and  satisfaction  of  K.'s  debt  to  plain- 
tiff, was  also,  in  respect  to  the  merchandise, 
a  "sale"  within  such  act,  and  was  therefore 
fraudulent  as  against  K.'8  creditors.  Gallus 
V.  Elmer,  78  K.  B.  772, 193  Mass.  106,  8  Ann. 
Caa  1067. 

Although  the  word  "sale"  does  not  in 
the  letter  comprehend  a  transaction  In  which 
money  alone  passes,  yet  as  used  in  a  Code 
provision  making  void  the  "sale"  of  the  wife's 
separate  estate  to  the  husband's  creditors  in 
extinguishment  of  the  debt,  and  declaring  in- 
valid any  "sale"  by  or  to  her  husband,  made 
without  the  sanction  of  the  Judge  of  the  su- 
perior court,  the  transaction  itself,  in  respect 
to  its  effect  on  the  wife's  fortune,  would  be 
the  same,  and  that  is  the  thing  to  be  regard- 
ed. Payment  by  the  wife  of  the  husband's 
debt,  whether  made  in  money  or  other  effects 
belonging  to  her,  is  void,  if  the  creditor  have 
notice  of  her  title;  and  the  same  rule  ap- 
plies where,  with  like  notice  to  the  creditor, 
the  payment  is  made  by  the  husband  with  her 
money,  whether  she  consents  to  it  or  not 
Under  this  role  a  transfer  by  a  married 
woman  to  her  husband  of  a  bond  for  titles,  on 
consideration  that  he  carry  out  her  obllga- 
tions  as  to  payment  of  the  debt  therein  refer- 
red to,  is  a  sale  by  her  of  her  separate  proper- 
ty, and  is  invalid,  in  the  absence  of  an  order 
of  the  superior  court  of  her  domicile  allowing 
the  same.  Webb  v.  Harris,  53  S.  E.  247,  248, 
124  Ga.  723  (citing  Humphrey  v.  Ck>peland,  64 
Ga.  54(9. 

Promise  to  sell 

A  "promise  to  sell,"  with  some  modifica- 
tion, is  equivalent  to  a  '*sale."  Stafford  v. 
Richard,  46  South.  107,  108,  121  La.  76. 

A  **promise  of  sale'*  amounts  to  a  "sale," 
and  specific  performance  of  it  will  be  enforc- 
ed. Girault  V.  Feucht,  41  South.  572,  574, 117 
La.  276  (citing  McDonald  v.  Aubert,  17  La. 
450;  Peck  v.  Bemiss,  10  La.  Ann.  160). 

In  a  **promise  to  sell,"  the  thing,  the 
price,  and  the  consent  are  essentials.  Kaplan 
V.  Whitworth,  40  South.  723,  725,  116  La.  337. 

A  "promise  to  sell"  Is  in  effect  a  "sale." 
This  is  the  rule  when  the  promise  Is  not  ac- 
companied by  a  conditional  or  binding  clause ; 
but  a  promise  provided  the  title  was  approv- 
ed was  not  a  pure  and  simple  "promise  to 
sell."  Floumoy  v.  Miller,  38  South.  818,  819, 
114  La.  1028. 

A  "promise  to  sell"  amounts  to  a  "sale," 
when  there  exists  a  reciprocal  consent  of 
both  parties  as  to  the  thing  and  the  price 
thereof ;  but  to  have  effect  either  between  the 
contracting  parties  or  with  regard  to  other 
persons  the  promise  to  sell  must  be  vested 
with  the  same  formalities  as  are  prescribed 
by  statute  concerning  "sales"  in  all  cases 
where  the  law  directs  that  the  sale  shall  be 
committed  to  writing.  But  if  the  promise 
to  sell  has  been  made  with  the  giving  of 


SALE! 


454 


SALE  BY  ADYEBSE  PROCESS 


earnest,  each  of  the  contracting  parties  Is  at 
liberty  to  recede  from  the  promise,  to  wit, 
he  who  has  given  the  earnest  by  forfeiting  it, 
and  he  who  has  received  it  by  returning  the 
double.  ClT.  Code,  arts.  2462,  2463.  Smith 
v.  Hussey,  43  South.  902,  904,  119  La.  32. 

RelinqnlflluiLent 

Senate  Bill  No.  47,  Act  Feb.  8,  1911,  au- 
thorizing the  state  land  board  to*  relinquish 
to  the  general  government  unsurveyed  school 
sections  in  exchange  for  surveyed,  unreserv- 
ed, and  unappropriated*  public  lands  within 
the  state,  equivalent  thereto  in  area  and 
value,  In  legal  subdivisions  and  as  contiguous 
as  may  be  to  the  sections  In  lieu  of  which 
it  is  taken,  is  not  a  "sale"  of  school  lands, 
within  Const  art  9,  §  8,  providing  that  no 
school  lands  shall  be  sold  for  less  than  $10 
per  acre,  and  that  a  sale  or  disposal  of  the 
land  must  be  made  at  public  auction,  but  Is 
rather  a  simple  exchange  of  lands,  whereby 
the  state  would  be  enabled  to  procure  an 
equivalent  area  of  land  to  which  It  could  ob- 
tain immediate  possession.  Rogers  y.  Haw- 
ley,  115  Pac.  687,  690,  19  Idaho,  751. 

Sale  on  condition 

Where  a  peddler  delivered  goods  on  an 
understanding  that  title  should  vest  In  the 
one  to  whom  they  were  delivered  on  payment 
of  all  the  installntents  of  "rent,**  the  trans- 
action amounted  to  a  ''sale,'*  within  Acts 
1902^^»-04,  p.  484,  c.  27  (Va.  Code  1904,  p. 
2223),  making  sales  by  peddlers  unlawful  un- 
less a  license  has  been  issued.  Crall  v.  Com- 
monwealth, 49  S.  B.  638,  640,  103  Va.  855; 
Id.,  49  S.  E.  1038,  103  Va.  862  (citing  City  of 
South  Bend  v.  Martin,  41  N.  E.  315,  142  Ind. 
31,  29  L.  B,  A.  531 ;  Evan&vllle  &  T.  H.  Ry. 
Co.  V.  Erwin,  84  Ind.  457;  Lanman  y.  Mc- 
Gregor, 94  Ind.  301). 

Sale  on  credit 

In  order  to  constitute  a  '*sale*'  of  whisky 
in  violation  of  the  local  option  law,  it  is  not 
necessary  that  the  purchaser  deliver  to  the 
seller  the  money  for  the  whisky;  but  It  is 
necessary  that  both  parties  assent  to  the 
sale  and  payment,  If  any  Is  made  or  is  to  be 
made  therefor.  Dawson  y.  State,  117  S.  W. 
136,  55  Tex.  Cr.  R.  315. 

A  "sale"  Is  the  transfer  of  the  property 
In  goods  to  another  for  an  agreed  price,  and 
generally  the  title  or  property  In  the  thing 
transferred  passes  to  the  purchaser  as  soon 
as  delivery  is  made  according  to  the  terms  of 
the  contract  It  is  not  necessary  that  the 
price  agreed  upon  be  paid  to  constitute  a 
sale;  but  credit  may  be  extended  for  the 
agreed  price,  and  the  title  will  pass  as  fully 
and  effectually  as  if  the  consideration  had 
been  paid  before  the  delivery,  if  delivery  is 
actually  consummated,  unless  a  different  In- 
tention Is  manifested  by  agreement  or  other- 
wise. HIU  Veneer  Co.  v.  Monroe^  189  Fed. 
834»  836. 


Tvaffio 

One  engaged  in  the  "traffic**  of  whisky  is 
guilty  of  selling  whisky,  within  the  meaning 
of  an  ordinance  regulating  the  "sale'*  of  liq- 
uor. State  V.  Small,  63  S.  3B3.  4,  5,  82  S.  O.  93, 
44  L.  R.  A.  (N.  S.)  454. 

As  pnblic  traffic 

See  Public  Traffic. 
A«  pnblio  use 
See  Public  Use  (In  Patent  Law). 

SALE  AFTER  SIX  MOITTHS 

An  entry  of  Judgment,  providing  for 
"sale  after  six  months,"  fairly  meant  a  de- 
cree of  foreclosure  and  for  the  sale  of  the 
land  described  in  the  mortgage  after  a  six- 
months  stay  of  execution  in  accordance  with 
the  statute  In  force  at  the  time  the  mortgage 
.was  given.  Brunbaugh  v.  Wilson,  107  Pac. 
792,  794,  82  ^an.  53. 

SALE  AND  DELIVERY 

For  a  salesman  to  have  the  goods  with 
him  at  the  time  of  a  sale,  and  deliver  them, 
constitutes  a  "sale  and  delivery."  In  re  Abel, 
77  Pac.  621,  622, 10  Idaho,  288. 

SALE  AND  RETURN 

See,  also,  Sale  or  Return. 

A  "sale  and  return"  is  a  sale  with  the 
right  of  the  buyer  to  return  the  goods  at  his 
option  within  a  reasonable  time.  Where  a 
dealer  delivered  Jewelry  to  M.  with  the  right 
to  sell  it  and  pay  the  dealer  a  specified  sum, 
M.  having  the  right  to  dissolve  the  transac- 
tion by  return  of  the  goods  within  a  reason- 
able time  after  the  transaction,  no  specific 
time  being  stipulated,  It  was  a  "sale  and  re- 
turn," and  the  title  passed  to  M. ;  the  right  to 
return  the  goods  and  dissolve  the  transaction 
being  a  condition  subsequent  William  BYantz 
&  Co.  y.  Fink,  52  South.  131,  134,  125  La. 
1013. 

SALE  AS  A  BEVERAGE 

The  fact  that  Insured  was  the  driver  of 
a  beer  wagon  for  a  brewing  company,  tak- 
ing orders  for  beer  from  dealers,  and  deliv- 
ering it  to  them,  and  collecting  therefor, 
would  not  constitute  the  "sale  as  a  beverage" 
within  the  meaning  of  a  by-law  avoiding  the 
certificate  of  any  person  engaging  in  the  sale 
of  spirituous  or  malt  liquors  as  a  beverage. 
Supreme  Tribe  of  Ben  Hur  y.  Lennert,  98  N. 
E.  115,  117,  178  Ind.  122. 

SALE  AT  AUCTION 

See  Auction. 

SALE  AT  RETAIL 

See  Retail. 

SALE  BT  ADVERSE  PROCESS    • 

"Sale  by  adverse  process"  means  the  di- 
vesting of  title,  and  when  the  title  is  divest* 
ed  the  property  becomes  subject  to  barter  and 
trade.    P.  L.  1846,  p.  353,  chartering  a  ceme- 
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tery  company  and  providing  that  the  ceme- 
tery land  and  personal  property  will  not  be 
liable  to  be  levied  on  and  sold  for  debts,  tax- 
es, or  otherwise  while  nsed  for  cemetery  pur- 
poses, is  not  repealed  by  General  Sewer  Act 
April  28,  1899  (P.  L.  100),  giving  munici- 
palities general  power  to  assess  the  costs  of 
authorized  improvements  against  property 
benefited,  or  by  Act  June  4,  1901,  |  5  (P.  L. 
364),  as  amended  by  Act  March  19,  1903,  § 
3  (P.  L.  43),  providing  that  places  Of  burial 
not  used  for  profit  shall  not  be  subject  to 
tax  or  municipal  claim,  except  for  sewer 
claims  or  sewer  connections,  etc.  Appeal  of 
Union  Dale  Cemetery  Co.,  75  AtL  835,  836, 
227  Pa.  1. 

SAIiE  BT  AGREEMENT 

To  constitute  a  "sale  by  agreement," 
there  must  be  an  intent  to  sell  and  an  intent 
to  purchase,  a  purpose  to  pass  title.  Palmer 
V.  Jordan  Mach.  Co.,  186  Fed.  496,  612. 

SALB  BT  RETAIL 

See  Retail. 


See  Selling  by  Sampl& 

"Ordinarily  a  *sale  by  sample*  Is  a  sale 
of  goods  then  in  existence  in  bulk,  but  not 
present  for  examination  by  the  buyer. 
Whether  a  sale  is  by  sample  depends  upon 
the  ta.cta  disclosing  the  intention  of  the  par- 
ties." Alabama  Steel  &  Wire  Co.  t.  Symons, 
83  S.  W.  78,  81,  110  Mo.  App.  41. 

Every  exhibition  of  a  sample  of  goods 
to  a  purchaser  at  the  time  of  a  sale  does  not 
of  Itself  amount  to  a  representation  that  the 
sample  exhibited  has  been  taken  from  the 
bulk  of  the  goods  offered  for  sale,  nor  make 
the  sale  a  "sale  by  sample,"  in  the  absence 
of  an  agreement  to  that  effect.  Columbia 
RlTer  Packers*  Ass'n  v.  Springfield  Grocer 
Co.,  108  S.  W.  118,  114, 129  Mo.  App.  132. 

A  "sale  by  sample"  is  not  accomplished 
whenever  a  specimen  of  the  thing  under  con- 
sideration is  exhibited  to  the  buyer  or  dis- 
cussed during  the  progress  of  negotiations; 
but  there  must  be  a  definite  intention  on  the 
part  of  both  buyer  and  seller  that  a  definite 
article  shall  be  the  standard  to  which  every  de- 
livery must  conform.  In  re  Nathan,  200  Fed. 
379,  381, 118  C.  C.  A.  531. 

SAIiE    BY    THE    TRACT    OR    ENTIRE 
BODY 

A  "sale  by  the  tract  or  entire  body,"  as 
those  words  are  used  in  Civ.  Code  1895,  § 
3542,  means  where  a  tract  or  body  of  land 
is  sold  as  such,  and  not  at  so  much  per  acre 
according  to  the  acres  which  it  may  contain. 
Thus,  if  a  tract  of  land  should  be  described 
in  a  bond  for  title  by  metes  and  bounds,  or 
by  some  descriptive  name  or  designation 
which  would  describe  it  as  a  whole,  and  the 
number  of  acres  should  merely  be  stated  as 
an  additional  description,  this  would  be  a 


"sale  by  the  tract  or  entire  body."  Strick- 
land V.  Hutchinson,  61  8,  B.  848»  123  Ga. 
396. 

SAI.E  FOR  CASK 

See  Cash  Sale. 

SALE  nr  BITLK 

See  In  Bulk. 

SAIiE  IN  GROSS 

Where  a  sale  of  land  is  of  a  specific  tract 
by  name  or  description,  each  party  taking 
the  risk  of  quantity,  the  sale  is  said  to  be  a 
"sale  in  gross."  Kendall  v.  Wells,  55  S.  B. 
41,  42,  126  Ga.  343. 

Though  land  is  descrll  ed  In  a  contract 
of  sale  by  metes  and  bounds,  the  contract 
is  for  a  "sale  in  gross."  Hence  the  precise 
area  In  feet  and  inches  is  not  of  its  essence. 
Lighten  v.  City  of  Syracuse,  96  N.  Y.  Supp. 
692,  700,  48  Misc.  Bep.  134  (citing  7  Words 
and  Phrases,  638). 

SAUB    IN    THE    USUAIi    COURSE    OF 
BUSINESS 

See  Usual  Course  of  Business. 

SAUB  OF  COMMODITIES 

Where  grantors  of  a  shore  front  at  a 
summer  resort  reserved  the  right  to  build  a 
pier,  covenanting  not  to  permit  the  "sale  of 
commodities"  thereon,  and  to  charge  only  an 
entrance  fee,  their  covenant  Is  not  broken  by 
charging  for  the  use  of  roller  skates  at  a 
rink  on  the  pier,  where  all  who  pay  the  en- 
trance fee  may  go  to  every  part  of  the  pier, 
including  the  rink.  Atlantic  City  v.  Asso- 
ciated Realties  Corp.,  67  AU.  037,  938,  72  N. 
J.  Eq.  634. 

SALE    OF    FRANCHISE    ANB    PROP- 


Stock  Corporation  Law,  i  16,  which  is 
entitled  "voluntary  sale  of  franchise  and 
property,"  provides  that  a  stock  corporation 
with  the  consent  of  the  holders  of  two-thirds 
of  its  stock  may  convey  its  property,  rights, 
privileges,  and  franchises,  or  any  interest 
therein,  or  any  part  thereof,  to  a  domestic 
corporation  engaged  in  a  business  of  the  same 
general  character,  and  that,  before  the  con- 
veyance is  made,  such  consent  shall  be  ob- 
tained at  a  meeting  of  the  stockholders.  A 
stock  corporation  having  operated  a  calendar 
department  and  employed  salesmen  and  kept 
accounts  for  it  separate  from  its  other  busi- 
ness but  doing  the  printing  or  lithographing 
for  such  department,  sold  to  a  corporation, 
organized  for  the  purpose,  its  business,  as- 
sets, good  will,  and  contracts  with  salesmen, 
tn  all  about  one-thirteenth  part  of  its  whole 
lousiness.  Held  that  the  sale  was  not  an  or- 
dinary business  transaction,  but  a  sale  and 
transfer  of  a  part  of  its  franchise  and  prop- 
erty, within  the  meaning  of  the  section.  In 
re  Timmis.  93  N.  E.  522,  523,  200  N.  Y.  177. 
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SALE  OF  GOODS,  WABBS,  AHU 
CHANBISE 

See  Goods. 

SALE  OF  LIQUOR 

As  labor,  see  Labor, 

SALE  OF  REAL  ESTATE 

See  Agreement  for  Sale  of  Real  Estate. 

SALE  OF  TINWARE 

A  sale  of  the  exclusive  right  to  sell  a 
patented  article  in  a  certain  territory  is  not 
a  "sale  of  tinware,"  within  a  statute  exempt- 
ing from  statutory  provisions  as  to  peddlers 
one  who  sells  tinware,  although  the  article, 
the  right  to  sell  which  is  sold,  is  of  tinware. 
Bums  V.  Sparks  (Ky.)  82  S.  W.  425,  426. 

SALE  ON  TRIAL 

A  contract  to  install  smoke  consumers 
containing  a  guaranty  to  prevent  smoke  and 
a  stipulation  for  a  60-day  test  of  the  device 
by  the  buyer,  and  for  the  removal  tnereof  on 
its  failure  to  satisfy,  is  a  contract  for  a  "sale 
on  trial,"  which  has  elements  in  common  with 
sales  known  as  "sale  or  return,"  and  "sale 
if  satisfactory,"  and  the  title  therein  would 
pass  only  sub  modo,  if  at  all.  Missouri 
Smoke  Preventer  Co.  v.  City  of  St  Louis,  108 
S.  W.  513,  518,  205  Mo.  220. 

In  the  case  of  ''sales  on  trial  or  approv- 
al,'* there  is  no  sale  until  the  approval  is  giv- 
en, either  expressly  or  by  implication  result- 
ing from  keeping  the  goods  beyond  the  time 
allowed  for  trial.  In  "sales  on  trial,"  the 
mere  failure  to  return  the  goods  within  the 
time  specified  for  trial  makes  it  absolute. 
Where  defendants  purchased  certain  agri- 
cultural machinery  on  trial,  under  a  warran- 
ty that  it  would  do  a  certain  amount  of  work, 
which  it  failed  to  do,  they  were  bound  to  of- 
fer to  return  the  machine  within  a  reasona- 
ble time,  and,  having  failed  to  make  any  ob- 
jection thereto  for  more  than  three  months, 
and  until  suit  for  the  price,  they  were  estop- 
ped to  deny  liability  therefor.  McGormick 
Harvesting  Mach.  Co.  v.  Arnold,  76  S.  W. 
823,  324,  116  Ky.  508  (citing  BenJ.  Sales  [4th 
Kd.]  §§  595,  596). 

SALE  OR  RETITRN 

Sec,  also,  Sale  and  Return. 

A  "sale  or  return"  is  a  bargain  and  sale 
upon  a  condition  subsequent,  title  passing 
subject  to  the  right  to  rescind  and  return. 
Giordano  v.  Nizzari,  115  N.  Y.  Supp.  719,  720 
(citing  Hunt  v.  Wyman,  100  Mass.  198,  200). 

A  contract  for  the  sale  of  goods,  whereby 
the  title  passes  for  the  time  being,  but  sub- 
ject to  the  option  of  the  purchaser  to  rescind, 
or  return  the  property  within  the  time  stipu- 
lated, is  a  "sale  or  return."  Ophir  Oonsol. 
Mines  Co.  v.  Brynteson,  143  Fed.  829,  833, 
74  C.  C.  A.  625. 

An  option  to  purchase  if  one  likes  is  es- 
sentially different  from  an  option  to  return  a 


purchase  If  one  should  not  like  it,  and  in  the 
one  case  the  title  will  not  pass  until  the  op- 
tion is  determined,  while  in  the  other  the 
property  passes  at  once,  subject  to  the  right 
to  rescind  and  return.  State  v.  Betz,  106  S. 
W.  64,  66,  207  Mo.  589. 

Where  plaintiff  sent  rings  to  defendant 
under  an  agreement  that  she  should  keep 
them  and  account  to  plaintiff  for  their  speci- 
fied value  if  she  was  pleased  with  them,  oth- 
erwise that  she  sjbould  return  them  to  plain- 
tiff within  a  reasonable  time,  the  agreement 
was  not  a  contract  of  "sale  or  return,"  but 
was  a  mere  option  to  purchase  or  return. 
"An  option  to  purchase  if  he  liked  Is  essen- 
tially different  from  an  option  to  return  a 
purchase  if  he  should  not  Uke.  In  one  case, 
the  title  will  not  pass  until  the  option  is 
determined;  in  the  other,  the  property  passes 
at  once,  subject  to  the  right  to  rescind  and 
return."  Gottlieb  v.  Rinaldo,  93  S.  W.  750, 
751,  78  Ark.  123,  6  L.  R.  A.  (N.  S.)  273. 

In  the  case  of  "sale  or  return,"  the  sale 
becomes  absolute,  and  the  property  passes 
only  after  a  reasonable  time  has  elapsed 
without  the  return  of  the  goods.  Where  de- 
fendant purchased  certain  agricultural  ma- 
chinery on  trial,  under  a  warranty  that  it 
would  do  a  certain  amount  of  work,  which  it 
failed  to  do,  they  were  bound  to  offer  to  re- 
turn the  machine  within  a  reasonable  time, 
and,  having  failed  to  make  any  objection 
thereto  for  more  than  three  months,  and  un- 
til suit  for  the  price,  they  were  estopped  to 
deny  liability  therefor.  McCormick  Harvest- 
ing Mach.  Co.  V.  Arnold,  76  S.  W.  323,  324, 
116  Ky.  508  (citing  BenJ.  Sales  [4th  Ed.]  §| 
595,  5^6). 

Where  goods  were  delivered  to  a  bank- 
rupt on  memorandum,  the  expectation  of  both 
parties  being  that,  if  the  bankrupt  signified 
his  desire  to  keep  the  goods  within  30  days 
from  delivery,  they  should  be  charged  to  him, 
otherwise  they  should  be  returned,  the  trans- 
action constituted  a  "sale  or  return,"  the  ti- 
tle remaining  in  the  seller  until  the  expira- 
tion of  the  buyer's  option,  so  that,  on  the 
buyer's  becoming  a  bankrupt,  the  seller  was 
entitled  to  a  return  of  all  such  goods  as  had 
been  delivered  to  the  bankrupt  within  30  days 
prior  to  the  filing  of  the  bankruptcy  petition. 
In  re  Sohindler,  158  Fed.  458,  459. 

When  goods  are  delivered  to  the  buyer  on 
a  contract  of  "sale  or  return,**  the  property 
therein  passes  immediately  to  the  trayer,  de- 
feasible by  a  return  of  the  goods,  within  the 
time  fixed  for  their  return,  or,  if  no  time  has 
been  fixed,  within  a  reasonable  time.  Where 
a  pair  of  horses  were  delivered  to  a  bankrupt 
a  few  days  prior  to  his  bankruptcy,  under 
an  agreement  for  their  sale  to  him  at  a  stated 
price,  but  subject  to  his  right  to  return  them 
if  not  satisfactory  after  trial,  and  he  in  fact 
never  tried  them,  but  they  remained  in  his 
possession  and  passed  to  his  receiver  in  bank- 
ruptcy, the  transaction  was  one  of  sale  or  re- 
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turn  by  which,  under  the  American  nde,  the 
title  passed  to  the  bankmpt,  sab ject  to  be  di- 
vested if  the  option  to  return  should  be  exer- 
cised, and  the  seller  conld  not  reclaim  the 
property.  In  re  Landls,  15!  Fed.  896-899 
(quoting  and  adopting  definition  in  R.  M. 
Benjamin's  Gen.  Principles  of  the  American 
Law  of  Sal§^  [2d  Ed.]  pp.  80,  81). 

Certificates  of  stock  in  defendant  corpo- 
ration were  dellyered  'by  Its  agent  to  plain- 
tiff pursuant  to  an  offer  to  sell  him  the  stock 
at  a  stated  price.  He  did  not  pay  f6r  the 
stock,  but  agreed  to  Tisit  the  ofiftce  of  the 
company,  when  he  returned  the  stock  and  re- 
fused to  complete  the  purchase  because  the 
current  price  at  which  it  was  being  sold  was 
lees  than  that  stated  to  him.  After  further 
negotiations  a  written  contract  for  the  sale 
and  purchase  of  the  stock  was  entered  into 
for  a  smaller  price  and  by  which  the  corpora- 
tion and  its  president  agreed  to  take  the 
stock  back  and  refund  the  money  paid  there- 
for with  interest  at  a  certain  time,  if  plain- 
tiff was  not  then  satisfied  to  retain  it  Held, 
that  such  contract  was  one  of  conditional 
sale  only,  or  what  is  known  as  a  *'sale  or  re- 
turn contract,"  by  which  no  absolute  title 
passed  and  was  not  ultra  vires  the  corpora- 
tion, as  in  violation  of  Mills'  Ann.  St  Colo. 
i  485,  which  prohibits  the  purchase  by  cor- 
porations of  their  own  stock,  except  when 
forfeited  for  nonpayn^ent  of  assessments; 
nor  did  it  involve  any  use  of  corporate  funds 
which  could  be  detrimental  to  stockholders. 
Ophir  Consol.  Mines  Co.  v.  Brynteeon,  143 
Fed.  829,  883,  74  C.  C.  A.  625. 

8AI.E  FEB  AVERBION^M 

There  can  be  no  "sale  per  aversionem/' 
unless  the  object  be  designated  by  adjoining 
tenements,  or  conveyed  from  one  fixed  boun- 
dary to  another  fixed  boundary.  Minor  v. 
Daspit,  54  South.  413,  414, 128  La.  33. 

SAI.E     VPOK     SUBSEQUEKT     CONDI- 
TION 

''A  'cash  sale'  and  a  'sale  upon  subse- 
quent condition'  are  entirely  different  In 
the  first  the  payment  of  the  purchase  money 
and  delivery  of  the  property  are  concurrent 
acts,  one  and  the  same  transaction,  while  the 
latter  is  a  sale  and  delivery  of  the  thing  sold 
on  condition  subsequent,  subject  to  be  de- 
feated by  failure  of  the  purchaser  to  comply 
with  the  terms  of  the  contract  of  purchase. 
The  former  may  be  avoided  by  the  vendor  up- 
on the  failure  by  the  vendee  to  pay  the  pur- 
chase money  while  the  property  is  in  his 
hands  or  In  the  hands  of  any  other  purchas- 
er, unless  the  payment  of  the  purchase  price 
has  been  waived,."  Strotber  v.  McMullen 
Lumber  Co.,  98 .  S.  W.  34,  36,  200  Mo.  647 
(quoting  with  approval  from  Johnson-Brink- 
man  Commission  Co.  v.  Central  Bank  of  Kan- 
sas aty,  22  •  S.  W.  818,  116  Mo.  558,  38  Am. 
St  Bep.  61Q. 


flAI.fi  WITHOIJT  A  UOfiNSB 

Where  no  separate  bar  is  maintained  in 
a  room  connected  with  the  barroom  in  prem- 
ises licensed  for  sale  of  liquor,  serving  liquor 
in  said  room  is  not  a  '*sale  without  a  license." 
People  V.  Fappiano,  138  N.  Y.  Supp.  667,  670, 
77  Misa  Bep.  618. 

A  corporation  sold  Uquor  on  its  prem- 
ises without  having  a  license  therefor.  The 
county  commissioners  had  issued  a  liquor 
license  to  a  member  of  the  corporation  au- 
thorizing a  sal^  of  liquor  on  such  premises. 
The  commissioners  intended  to  enable  the 
corporation  to  sell  liquors  at  such  place,  but 
determined  to  issue  the  license  to  the  in- 
dividual member,  instead  of  to  the  corpora- 
tion, which  was  entitled  to  a  license,  and 
intended  that  the  license  should  operate  as  a 
license  to  the  corporation  and  enable  it  to 
sell  liquor  without  violating  the  law.  Held, 
that  a  sale  of  liquor  by  the  corporation  was 
a  "sale  without  a  license,"  in  violation  of 
Gen.  St  1902,  §  2690,  prohibiting  a  sale  of 
liquor  without  a  license.  Connecticnt  Brew- 
eries Co.  V.  Murphy,  70  Atl.  450,  452,  81  Conn. 
145. 

SALES  OB  SHIPMENTS 

Plaintiff  had  a  contract  with  defendant 
to  sell  barite  in  certain  territory,  at  an 
agreed  commission  on  all  sales  or  shipments, 
whether  made  direct  by  plaintiff  or  otherwise 
forwarded,  or  made  direct  by  defendant 
Held,  that  the  words  ''compensation  or  com- 
mission" and  "sales  or  shipments"  did  not 
mean  a  consummated  sale,  but  that  plaintiff 
was  entitled  to  a  commission  on  procuring 
a  purchaser  ready,  willing,  and  able  to  pur^ 
chase.  Concannon  v.  Point  Min.  &  MilL  Co.» 
185  S.  W.  988,  991,  156  Mo.  App.  79. 

SAXiESlCAN 

See  Traveling  Salesman. 

As     managing    agent,    see    Managing 

Agent 
As  merchant,  see  Merchant 
See,  also.  Selling  Agent 

Under  the  treaty  of  November  17,  1880, 
and  the  treaty  of  March  26,  1894,  providing 
that  Chinese  persons  entitled  to  come  into 
the  United  States,  when  provided  with  the 
certificate  prescribed  by  Act  Cong.  July  5, 
1884,  c.  220,  23  Stat  115,  are  Chinese  subjects, 
being  officials,  teachers,  students,  merchants, 
or  travelers  for  curiosity  or  pleasure,  and 
under  Act  Nov.  3,  1893,  c.  14,  §  2,  28  Stat  8, 
defining  the  term  "merchant,"  as  used  in  the 
exclusion  acts,  as  a  person  engaged  in  buy- 
ing and  selling  merchandise  at  a  fixed  place 
of  business,  which  business  is  conducted  in 
his  name,  and  who  does  not  engage  in  man^ 
ual  labor,  a  person  described  in  his  certifi- 
cate as  a  ''salesman"  is  not  a  merchant 
who  is  entitled  to  remain  in  the  United 
States;  a  "salesman,"  as  defined  by  the 
Standard  Dictionary,  being  a  man  who  sells 
goods  in  a  shop  or  store  or  by  canvassing, 
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and  being  generally  accepted  to  mean  a  per- 
son who  sells  goods  for  a  merchant,  and  not 
to  mean  the  merchant  himseU.  United 
States  ▼.  Gin  Hlng,  76  Pac.  039,  640,  8  Ariz. 
416. 

Complainant  contracted  to  solicit  orders 
for  the  bankrupt  for  weather  strips,  and, 
when  obtained,  to  superintend  the  placing 
thereof  by  workmen  acting  under  his  direc- 
tion. The  bankrupt  paid  the  wages  of  the 
workmen  and  furnished  the  material,  and 
out  of  the  price  retained  the  cost  of  the 
labor  and  material  and  15  i)er  cent,  of  the 
price  additional,  paying  claimant  whatever 
was  left  from  the  amount  collected  for  his 
compensation.  Held,  that  plaintiff  was  a 
"salesman,"  notwithstanding  his  duty  of  su- 
pervising the  installation  of  the  strips,  and 
his  compensation  was  "wages,"  within  Bankr. 
Act  July  1,  1898,  c.  541,  {  64b,  30  Stat  563, 
entitling  wages  of  workmen,  salesmen,  etc., 
to  priority.  In  re  Roebuck  Weather  Strip  & 
Wire  Screen  Co.,  180  Fed.  497,  498. 

8AI.ESMBN  liAKINa  8ALE8 

The  term  "salesmen  making  sales,"  as 
used  in  Rev.  St  1895,  art  5049,  subd.  3,  pro- 
yiding  that  every  traveling  person  selling 
patent  or  other  medicine  shall  pay  the  tax 
therein  prescribed,  except  commercial  travel- 
ers or  '^salesmen  making  sales"  or  soliciting 
trade,  or  salesmen  engaged  in  the  sale  of 
drugs  at  wholesale,  includes  a  person  who 
sells  and  delivers  the  goods  at  the  time  of 
the  contract,  or,  in  other  words,  one  who 
carries  the  goods  with  him,  makes  the  sale, 
and  delivers  them.  Needham  v.  State,  103 
S.  W.  857-858,  51  Tex.  Cr.  R.  24a 

SAUBSMAN'S  SAMPI«£S 

As  baggage,  see  Baggage. 

SALOL 

"Salol"  is  a  medicinal  preparation  which 
contains  no  alcohol  as  a  component  part,  but 
in  the  preparation  of  which  alcohol  is  some- 
times used,  and  which  may,  and  in  some  cases 
is,  manufactured  by  other  processes  without 
the  use  of  alcohoL  It  Is  dutiable  as  "medici- 
nal preparations  containing  alcohol  or  in  the 
preparation  of  which  alcohol  is  used."  Unit- 
ed States  V.  Scherlng,  123  Fed.  65,  66,  59 
C.  C.  A.  283,  reversing  Scherlng  v.  United 
States,  119  Fed.  472,  473. 

SALOON 

See  Occupied  as  Saloon. 

Keeper  of,  see  Keeper. 

Regulations  involving  privileges  and  im- 
munities of  citizens,  see  Privileges  and 
Immunities. 

The  word  "saloon"  has  a  varied  mean- 
ing. It  may  be  applied  to  a  place  for  retail- 
ing spirituous  liquors,  or  to  many  other  kinds 
of  places.  McMurtry  v.  State,  43  S.  W.  1010, 
38  Tex.  Cr«  R.  521,  524. 


The  "saloon,"  in  common  parlance,  is  a 
place  where  intoxicating  liquors  are  sold. 
Fourment  v.  State,  46  South.  266,  267,  155 
Ala.  109. 


"The  popular  idea  associated  with  the 
word  'saloon'  is  that  it  is  a  room,  rather  than 
a  building  with  several  rooms.  Webster  also 
defines  'dramshop'  as  'a  shop  or  barroom 
where  spirits  are  sold  by  the  dram,'  and 
therefore  authority  to  keep  a  saloon  at  a 
certain  street  and  number  does  not  authorize 
the  use  of  the  whole  building,  but  the  room 
where  licensee  had  his  bai^  and  ran  his  saloon 
was  the  place  where  he  sold  liquor,  within 
the  meaning  of  'place'  as  used  In  the  statute 
and  city  ordinances."  Malkan  v.  City  of 
Chicago,  75  N.  B.  548,  551,  217  111.  471,  2  L. 
R.  A.  (N.  S.)  488,  3  Ann.  Cas.  1104. 

A  "saloon"  is  a  building  or  place  where 
liquors  are  kept  for  sale  at  retail,  and  may 
include  more  than  one  room.  A  room  used 
by  saloon  keepers  in  connection  with  their 
saloon  business  is  a  part  of  the  saloon,  with- 
in the  statute  making  it  an  offense  to  per- 
mit a  female  under  the  age  of  21  years  to 
remain  in  or  about  a  saloon.  State  v.  Baker, 
92  Pac.  1076,  1078,  50  Or.  381,  13  L.  R.  A. 
(N.  S.)  1040  (citing  7  Words  and  Phrases,  p. 
6310). 

The  sale  of  soda  water  and  ice  cream  in 
a  drug  store  does  not  bring  the  proprietor 
thereof  within  the  statute  providing  that 
keepers  of  "eating  houses,  restaurants,  and 
saloons"  cannot  be  lawfully  granted  permits 
for  the  sale  of  liquor.  In  re  Henery,  100 
N.  W.  43,  44,  124  Iowa,  358. 

In  San  Jose  dty  ordinance  July  1,  1908, 
entitled  "An  ordinance  establishing  the  lim- 
its within  which  retail  and  wholesale  li- 
censes and  transfers  thereof  will  be  granted," 
and  providing  that  no  license  for  any  bar, 
barroom  or  saloon,  or  other  public  drinking 
place  should  be  granted,  etc.,  the  words  "bar," 
"barroom,"  and  "saloon"  were  used,  accord- 
ing to  their  commonly  accepted  definition, 
to  mean  rooms  jor  places  where  intoxicating 
liquors  were  sold,  and  the  ordinance  was 
therefore  not  objectionable  because  the  body 
thereof  did  not  in  terms  mention  intoxicating 
liquors.  Richter  v.  Llghtston,  118  Pac.  790, 
791,  161  Cal.  260. 

An  allegation  of  the  answer  in  an  action 
on  a  benefit  certificate  that  insured  while  a 
member  engaged  In  the  sale  of  malt,  spiritu- 
ous, and  vinous  liquors  to  be  used  as  a  bever- 
age In  the  capacity  of  proprietor,  agent,  and 
servant — "that  is  to  say,  that  on  or  about" 
a  certain  date,  insured  "engaged  in  the  oc- 
cupation of  bartender  in  a  saloon  in  the  city 
of  B." — sufficiently  alleged  a  breach  of  the 
by-laws  providing  that  a  .member  who  en- 
gages in  the  manufacture  or  sale  of  spiritu- 
ous or  malt  liquors  to  be  used  as  a  beverage 
in  the  capacity  of  agent  or  servant  shall 
forfeit  all  rights  of  membership;  a  "saloon" 
being  a  place  where  intoxicating  Uquora  are 
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sold  as  a  beverage,  and  a  "bartender"  being  |  SALT  MARSH 
one  who  works  In  a  saloon  serving  the  pa- 
trons  with   liquid   refreshments.    Schwane- 
kamp  V.  Modern  Woodmen  of  America,  120 
Pac.  806,  807,  44  Mont  526. 

An  association  of  several  persons,  each 
paying  a  certain  sum  of  money  to  one  to 
have  him  procure  and  keep  on  hand  a  stock 
of  lnt03dcatlng  liquors,  from  which  each 
might  secure  any  quantity  by  paying  therefof 
In  cash,  or,  If  the  quantity  did  not  exceed 
the  value  of  |2,  by  charging  It  against  that 
amount  advanced  nominally  as  a  "mem- 
bership" fee,  was  a  "whisky  saloon,"  within 
the  prohibitory  law.  State  v.  Peak,  72  Pac. 
237,  238,  66  Kan.  701. 


Meadow  as  Including,  see  Meadow. 

SALTS  OF  CINCHONA  BARK 

In  Tariff  Act  July  24,  1897,  c.  11,  I  2, 
Free  List,  par.  647,  30  Stat.  201,  the  provision 
for  "salts  of  cinchona  bark"  Includes  deriva- 
tives of  cinchona  bark  which  preserved  Its 
essential  medicinal  element;  and  euquinlne, 
which  Is  such  a  preparation,  though  not  chem- 
ically a  salt,  Is  within  said  provision.  Unit- 
ed States  V.  Merck  &  Co.,  168  Fed.  244,  245, 
04  C.  0.  A.  74, 


SAIiOON  BABTENDER 

One  employed  about  a  restaurant  and 
saloon,  and  who  as  an  accommodation  to  his 
employer  occasionally  tends  bar  and  sells 
liquor,  though  not  employed  or  paid  for  that 
purpose.  Is  not  a  "saloon  bartender"  or  en- 
gaged In  the  "sale  of  •  •  ♦  liquors 
♦  ♦•  In  the  capacity  of  •  •  *  agent 
or  servant,"  within  by-laws  of  an  Insurance 
order  forfeiting  the  certificate  of  a  member 
80  employed.  Stevens  v.  Modern  Woodmen 
of  America,  107  N.  W.  8,  10,  127  Wis.  606, 
7  Ann.  Gas.  566. 

SAIiOON  KEEPER 

Insured  was  a  "saloon  keeper,**  within  a 
policy  limiting  the  death  benefits  to  be  paid, 
though  his  wife  was  the  owner  of  the  saloon 
and  he  never  served  drinks,  where  she  never 
had  anything  to  do  with  Its  control,  and 
he  employed  the  bartenders,  purchased  the 
stock,  deposited  the  money,  nxade  up  the 
cash,  paid  the  bills,  performed  a  saloon 
keeper's  duties,  was  commonly  known  as 
"Zeke,"  and  the  sign  **Zeke*8  Place"  was  on 
the  saloon.  Solomon  v.  American  Guild,  44 
South.  887,  151  Ala.  297. 

SAIiOON  PUBPOSES 

A  lease  of  a  building  for  "saloon  pur- 
poses" does  not  limit  to  sale  of  intoxicants 
exclusively,  but  permits  sale  of  soft  drinks 
and  cigars.  Hecht  v.  Acme  Coal  Co.,  117 
Pac.  132,  133,  19  Wyo.  18,  34  L.  R.  A.  (N.  S.) 
773,  777,  Ann.  Cas.  1913E,  258. 

A  lease  of  premises  for  saloon  purposes, 
made  when  It  was  lawful  to  sell  intoxicants, 
and  used  by  the  lessee  as  a  saloon  for  the 
sale  of  intoxicants,  soft  drinks,  cigars,  etc., 
until  the  prohibition  law  went  into  effect,  is 
not  terminated  by  the  law  so  as  to  release 
the  lessee  from  liability  for  future  rent,  fotr 
the  business  is  not  totally  destroyed;  the 
word  "saloon"  as  used  in  the  lease  including 
the  sale  of  intoxicants,  but  not  excluding  the 
sale  of  other  things.  O'Byrne  v.  Henley,  50 
South.  83,  84,  161  Ala.  620,  23  L.  B.  A.  (N.  S.) 
496  (quoting  7  Words  and  Phrases,  pp.  6310- 
6311). 


SALVAGE 

"Salvage**  Is  compensation  allowed  to 
persons  by  whose  assistance  a  vessel  or  her 
cargo  or  the  lives  of  persons  belonging  to  a 
vessel  are  saved  from  danger  or  loss.  Gon- 
zales V.  United  States,  42  Ct.  CI.  299,  310. 

The  underlying  idea  in  all  "salvage"  al- 
lowance is  a  reward  or  bounty  for  services  in 
saving  property  from  impending  danger  or 
imminent  peril  of  loss  to  the  owner  by  one  on 
whom  no  legal  obligation  rests  to  perform 
such  service.  The  Job  H.  Jackson,  161  Fed. 
1015,  1017. 


m 


Salvage"  is  the  compensation  allowed  to 
persons  by  whose  voluntary  assistance  a  ship 
at  sea,  or  her  cargo,  or  both,  have  been  sav- 
ed, In  whole  or  in  part,  from  impending  aea 
peril,  or  In  recovering  such  property  from 
actual  peril  or  loss,  as  in  cases  of  shipwreck, 
derelict,  or  recapture.  Central  Stockyard  & 
Transit  Co.  v.  Mears,  85  N.  Y.  Supp.  795,  796, 
89  App.  Dlv.  452. 

The  word  "salvage,**  as  used  in  the  mari- 
time law,  contemplates  services  rendered  in 
connection  with  perils  of  the  sea  and  to  ves- 
sels or  other  craft  and  Instrumentalities  in 
use  in  the  navigation  of  the  sea  or  other  wa- 
ters, and  there  can  be  no  Hen  for  salvage  for 
services  rendered  to  a  vessel  while  in  a  dry 
dock  permanently  attached  to  the  shore  for 
repairs  in  extinguishing  a  fire  communicated 
to  such  vessel  from  buildings  on  the  land; 
nor  is  a  suit  to  enforce  a  claim  for  such  serv- 
ices within  the  admiralty  Jurisdiction.  The 
Jefferson,  158  Fed.  358,  361. 

As  between  salvors  and  salved,  "salvage** 
applies  to  the  ship  and  cargo,  if  they  were  in 
imminent  peril  by  sea,  which  is  to  be  ascer- 
tained from  the  surrounding  drcumstancea 
when  the  service  was  rendered,  regardless  of 
the  cause  of  the  peril.  Pettyjohn  v.  Oregon 
Coal  &  Navigation  Co.,  113  Pac.  438,  439,  58 
Or.  392. 

Aatovnt  of  atravd 

"Salvage"  is  a  reward  for  perilous  serv- 
ice and  skill,  and  not  a  quantum  meruit  for 
labor  expended.  The  Minnie  £2.  Kelton,  181 
Fed.  237,  246. 


SALTAaE 


460 


SALVAGE  SEBVICB 


The  value  of  a  "salvage  service*  per- 
formed Is  not  to  be  estimated  In  the  light  of 
subsequent  events,  but  of  the  facts  which 
seem  to  surround  It  at  the  time.  The  Low- 
ther  Castle,  195  Fed.  004,  005. 


**  *( 


'Salvage'  Is  a  reward  or  bounty,  ex- 
ceeding the  full  value  of  their  services,  given 
to  those  by  means  of  whose  labor,  Intrepidity, 
and  perseverance  a  ship  or  her  goods  has 
been  saved  from  shipwreck  or  other  dangers 
of  the  sea."  The  Lottie  E.  Hopkins,  133  Fed. 
405,  407  (quoting  and  adopting  the  definition 
In  the  case  of  The  Lyman  M.  Law,  122  Fed. 
816). 

"'Salvage'  is  in  the  nature  of  a  bounty 
for  extraordinary  exertions,  as  distinguished 
from  payment  for  ordinary  exertions,  being 
the  outgrowth  of  public  xiolicy,  and  designed 
to  encourage  persons  who  are  under  no  legal 
obligations  to  do  so  to  go  to  the  rescue  of  ves- 
sels exposed  to  perils  beyond  their  own  abili- 
ty to  subdue,  by  giving  a  reward  in  addition 
to  compensation  for  the  work  done.  The 
amount  of  such  bounty  or  reward  depends 
upon  the  success  achieved,  the  value  of  the 
property  saved,  and  the  degree  of  danger 
from  which  it  was  rescued,  and  it  is  enhanc- 
ed or  diminished  according  t6  the  skill  or 
courage  displayed,  the  time  and  labor  be- 
stowed, and  the  risk  to  persons  or  property 
encountered  by  the  salvors.  While  there  are 
many  Ingredients,  the  one  essential  element 
Is  that  the  property  shall  be  saved  from  dan- 
ger, either  actually  Impending  or  reasonably 
to  be  apprehended.  In  the  absence  of  such, 
peril,  it  is  not  'salvage,*  however  beneflcla.1 
and  meritorious  the  service  may  be."  The 
Bobert  S.  Besnard,  144  Fed.  092,  1002. 

"Salvage"  is  personal  in  its  primary 
character,  and  the  ingredients  of  salvage 
service,  as  generally  stated,  are:  "First,  en- 
terprise In  the  salvors  in  going  out  In  tem- 
pestuous weather  to  assist  a  ship  in  distress, 
risUng  their  lives  to  safe  life  and  property ; 
secondly,  the  degree  of  danger  and  distress 
from  which  the  property  is  rescued ;  thirdly, 
the  degree  of  labor  and  skill  undergone  and 
displayed  by  the  salvors;  fourthly,  the  time 
occupied ;  fifthly,  the  respective  values  of  the 
property  salved  and  risked.  When  all  these 
concur,  a  large  award  will  be  given.  When 
none,  or  scarcely  any,  the  compensation  can 
hardly  be  termed  a  salvage  compensation; 
but  it  is  little  more  than  remuneration  pro 
opere  et  labore."  Hence  a  mortgagee  of  a 
tug  which  had  been  sunk,  who  let  lighters  to 
the  owner  under  hire  expressly  stipulated,  is 
not  a  "salvor,"  where  another  raised  the  ves- 
sel and  the  lighterman  whose  boat  was  used 
performed  no  service,  except  as  watchman, 
and  the  hire  of  the  lighter  not  ranking  as  a 
salvage  claim.  The  Thomas  Morgan,  123 
Fed.  781,  785  (quoting  and  adopting  the  defi- 
nition In  Newson,  Law  of  Salvage,  p»  1). 


SALVAGE  EXPENSES     ' 

Sums  paid  out  to  avert  a  loss,  which,  tf 
it  had  occurred,  would  have  fallen  upon  the 
underwriter,  may  fairly  be  regarded  as  in  the 
nature  of  "salvage  expenses,"  and  may  be 
brought  within  the  meaning  of  the  sue  and 
labor  clause  of  a  marine  policy;  and  the 
fact  that  there  were  expenses  Incurred  to 
save  the  cargo  alone,  and  that  these  expenses 
were  Incurred  on  land,  cannot  defeat  the  ju- 
risdiction of  a  court  of  admirallty  of  a  suit 
for  their  recovery  under  the  policy.  St  Paul 
Fire  &  Marine  Ins.  Co.  v.  Pacific  Cold  Stor- 
age Co.,  157  Fed.  625,  629,  87  L.  B.  A.  14,  14 
L.  B.  A.  (N.  S.)  1161. 

SAXVAGE  SERVICE 

If  the  captors  abandon  a  prize,  a  neutral 
bringing  her  into  port  will  be  entitled  to 
"salvage."  The  Two  Cousins,  42  Ct.  CL  436, 
445. 

The  rescue  of  a  vessel  already  on  fire, 
tied  to  a  burning  dock,  an  Immense  ware- 
house, filled  with  merchandise,  giving  out 
such  heat  as  to  drive  men  from  decks  of 
ships  tied  alongside  was  a  "salvage  service" 
of  a  high  order.  The  Indian,  159  Fed.  20,  23, 
86  C.  C.  A.  210. 

A  libel  claiming  compensation  for  serv- 
ices rendered  by  tugs  in  subduing  a  fire  com- 
municated from  the  shore  to  a  vessel  under- 
going repairs  in  a  dry  dock  from  which  all 
the  water  had  been  emptied  states  a  claim 
for  "salvage"  within  the  admiralty  Jurisdic- 
tion. Simmons  v.  The  Jefferson,  30  Sup.  Ct 
54,  56,  215  U.  S.  130,  139,  54  L.  Bd.  1^,  17 
Ann.  Cas.  907. 

Libelant's  steam  propeller,  worth  $25,000, 
while  towing  a  derrick  down  the  Hudson  riv- 
er, saw  a  pier  at  Hoboken  on  fire,  and,  leav- 
her  tow,  went  into  the  adjoining  slip  and 
rescued  claimant's  car  fioat,  worth  $22,000, 
which  lay  outside  of  a  barge  then  on  fire. 
The  float  was  in  a  position  of  considerable 
danger,  and  the  steamer  was  also  subjected 
to  some  risk;  It  being  necessary  to  play 
streams  of  water  on  both  vessels  during  the 
performance  of  the  service,  to  prevent  them 
from  taking  fire.  Held,  that  the  service  was 
one  of  "salvage,"  for  which  libelant  was  en- 
titled to  an  award  of  $1,000.  The  Car  Float 
No.  19,  138  Fed.  435,  436,  437. 

As  vequirinK  peril  of  property 

Bespondent  steamship  was  moored  to  the 
pier  of  an  oil  company,  extending  from  its 
yards  in  which  there  were  a  large  number  of 
tanks,  when  one  of  the  tanks  exploded  with 
great  violence,  the  oil  became  ignited,  and 
created  a  large  fire.  The  tank  was  about 
1,400  feet  from  the  vessel,  but  there  were  oth- 
er tanks  between  and  $15,000  cases  of  oil  on 
the  pier  awaiting  loading  on  the  ship.  It 
was  dark,  and  the  engines  of  the  vessel  were 
not  (connected  with  the  steam.  Held,  that  the 
services  of  a  tug  which  towed  her  away  to  a 
safe  place  of  anchorage  were  "salvage  ser?* 
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Ices,"  lathough  the  fire  did  not  In  fact  reach 
the  pier,  and  that  the  crew  were  entitled  to 
recover  salvage  in  the  sum  of  $600 ;  the  own- 
er having  settled  his  claim.  The  Lowther 
Castle,  195  Fed.  604,  608. 

Towage  diflttasiiislied 

There  is  no  generic  difference  between 
'^wage*'  and  **salvage."  The  same  service 
may  sometimes  be  called  by  either  name; 
bnt  where  a  court  decides  that  the  service 
calls  for  ''liberality,'*  and  holds  that  a  bonus 
should  be  given  in  order  to  encourage  similar 
f  services,  then  such  court  should  properly 
and  strictly  call  the  service  a  ''salvage"  serv- 
ice, for  "liberality  is  salvage,  and  there  is  no 
place  for  liberality  in  an  action  of  contract." 
It  often  becomes  material  to  draw  a  distinct 
line  between  "salvage"  and  "towage,"  be- 
cause a  reward  ought  sometimes  to  be  given 
to  the  crew  of  the  salving  vessel,  and  oth^r 
participants  in  salvage  services;  and  such 
reward  should  not  be  given  if  the  services 
were  held  to  be  merely  "towage."  The  Be- 
becca  Shepherd,  148  Fed.  727,  730,  733  (cit- 
ing The  J.  C.  Pfluger,  109  Fed.  93). 

If  a  vessel  is  in  a  position  which  requires 
"towage"  service  only,  the  mere  fact  that  she 
had  previously  suffered  injury  does  not 
change  the  nature  of  the  'service  to  one  of 
"salvage,"  unless  there  are  some  circumstanc- 
es of  peril,  immediate  or  to  be  reasonably 
apprehended,  from  which  the  vessel  is  reliev- 
ed, or  some  hazard  eo countered  or  unusual 
work  done  by  the  relieving  vessel.  The  Rob- 
ert S.  Besnard,  144  Fed.  992,  1004. 

There  is  no  generic  difference  between 
"towage"  and  "salvage."  The  same  service 
may  sometimes  be  called  by  either  name; 
but  when  a  court  decides  that  the  service 
calls  for  "liberality,"  and  holds  that  a  bonus 
should  be  given  in  order  to  encourage  similar 
services,,  then  such  court  should  properly  and 
strictly  call  the  service  a  "salvage"  service, 
for  "liberality  is  salvage,  and  there  is  no 
place  for  liberality'  in  an  action  of  contract." 
It  often  becomes  material  to  draw  a  distinct 
line  between  "salvage"  and  "towage,"  be- 
cause a  reward  ought  sometimes  to  be  given 
to  the  crew  of  the  salving  vessel  and  other 
participants  in  salvage  services,  and  such 
reward  should  not  be  given  if  the  services 
were  held  to  be  merely  "towage."  The  Re- 
becca Shepherd,  148  Fed.  727,  730,  733  (citing 
The  3.  C  Pfluger,  109  Fed.  93). 

"Towage  service"  is  often  distinguished 
from  "salvage  service"  by  the  fact  that  the 
former  is  aid  rendered  In  the  movement  of 
vessels  not  in  distress,  while  salvage  service 
Is  confined  to  aid  rendered  to  those  in  dis- 
tress. It  is  immaterial  to  the  liability  of  the 
insurer  under  a  marine  policy  whether  the 
loss  or  damage  to  which  the  tug  was  subject- 
ed arose  out  of  a  towage  or  a  salvage  serv- 
ice, where  the  policy  insured  the  tug  against 
loss  and  damage  arising  from  or  growing  out 
of  any  accident  caused  by  collision  or  strand- 


ing resulting  from  any  cause  whatever  to  any 
other  vessel  or  vessels  for  which  said  steam- 
er or  its  owners  may  be  legally  liable.  Fergu- 
son V.  Providence-Washington  Ins.  Go.,  125 
Fed.  141,  142. 

"A  'salvage  service*  is  a  service  which  la 
voluntarily  rendered  to  a  vessel  needing  as- 
sistance, and  is  designed  to  relieve  her  from 
some  distress  of  danger,  either  present  or  to 
be  reasonably  apprehended.**  A  steamer  with 
two  barges  in  tow  attempted  to  seek  refuge 
on  a  dark  night,  with  the  wind  blowing  75 
miles  an  hour,  and  in  attempting  to  enter  the 
harbor  a  collision  occurred  between  the  two 
barges,  and  the  rear  one  was  cast  adrift  half 
a  mile  from  a  shore  on  which  she  was  be- 
ing driven  by  the  wind.  A  tug,  in  response  to 
signals  frt>m  the  steamer,  came  to  her  as- 
sistance, and  at  her  request  went  in  search 
of  the  barge,  and,  having  found  her,  took  a 
line  and  started  with  her  from  the  harbor. 
After  proceeding  a  short  distance  the  line 
slipped  from  the  towposts,  and  the  barge 
again  went  adrift  and  was  driven  on  shore; 
the  tug  being  unable  to  render  further  as- 
sistance owing  to  insuflicient  depth  of  water. 
The  service  performed  by  the  tug  was  one 
of  salvage,  and  not  of  towage.  The  S.  0. 
Schenk,  158  Fed.  54,  59,  85  C.  C.  A.  3S4  (quo^ 
ing  McGonnochin  v.  Kerr,  9  Fed.  50,  53). 

The  tug  Dauntless,  with  a  barge  in  tow, 
navigating  Ohesapeake  Bay  at  night  in  a 
gale  on  the  way  from  Baltimore  to  Norfolk, 
was  signaled  for  assistance  by  another  tug 
having  five  barges  in  iow.  Anchoring  her 
own  barge  in  Hampton  Roads,  the  Dauntless 
then  found  that  four  of  the  other  tug^s  barges 
had  gone  adrift,  and  was  asked  to  find  them 
and  take  off  their  crews.  She  found  three 
of  them  anchored  in  mid-channel  a  mile  east 
of  Thimble  Light;  the  other  having  been 
sunk  and  her  crew  saved  by  the  llghtkeeper. 
The  three  were  in  great  peril,  with  the  sea 
washing  over  them  and  their  masters  and 
crews  In  fear  of  losing  their  lives.  At  their 
request  the  Dauntless  undertook  to  tow  them 
to  safety,  and  did  so,  taking  first  one  on 
which  there  were  a  woman  and  a  child,  then 
the  other  two.  The  service  commenced  at 
11:30,  and  continued  until  9  in  the  morning, 
during  which  time  weather  conditions  im- 
proved but  little,  and  was  attended  by  consid- 
erable danger  to  the  crew,  who  were  obliged 
to  go  on  board  the  barges.  Held,  that  the 
service  was  not  one  of  "towage,**  but  of  "sal- 
vage,** and  one  of  merit,  and  that  the  Daunt- 
less was  entitled  to  an  award  from  the  one 
first  rescued  equal  to  12^  per  cent  of  the 
value  of  the  vessel,  cargo,  and  freight  money, 
and  an  award  of  7^  per  cent  fronr  each  of 
the  other&    The  Carroll,  163  Fed.  425,  426. 

Where  the  nature  of  a  service  rendered 
was  in  fact  salvage,  the  burden  rests  on  <HLe 
who  claims  it  to  have  been  a  towage  service 
to  plead  and  prove  a  binding  contract  for  the 
towage.  A  "salvage  service"  is  a  service 
which  is  voluntarily  rendered  to  a  vessel 
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needing  assistance,  and  is  designed  to  relieve 
her  from  some  distress  or  danger,  either  pres- 
ent or  to  be  reasonably  apprehended,  while  a 
"towage  service"  is  one  which  Is  rendered 
for  the  mere  purpose  of  expediting  her  voy- 
age, without  reference  to  any  circumstances 
of  danger.  Respondent  steamship  was  moor- 
ed to  the  pier  of  an  oil  company,  extending 
from  Its  yards,  in  which  there  were  a  large 
number  of  tanks,  when  one  of  the  tanks  ex- 
ploded with  great  violence.  The  oil  became 
ignited  and  created  a  large  fire.  The  tank 
was  about  1,400  feet  from  the  vessel,  but 
there  were  other  tanks  between  and  15,000 
cases  of  oU  on  the  pier  awaiting  loading  on 
the  ship.  It  was  dark,  and  the  engines  of  the 
vessel  were  not  connected  with  steam.  Held, 
tliat  the  services  of  a  tug,  which  'towed  her 
away  to  a  safe  place  of  anchorage,  were  "sal- 
vage services,"  although  the  fire  did  not  in 
fact  reach  the  pier,  and  that  the  crew  were 
entitled  to  recover  salvage  in  the  sum  of 
$600;  the  owner  having  settled  his  claim. 
The  Lowther  Castle,  195  Fed.  604,  605,  608. 

Towing  disabled  Tenel 

The  services  of  three  tugs  In  freeing  a 
steamship  whose  anchor  chain,  while  anchor^ 
ed  ofi!  Staten  Island,  had  become  fouled  with 
that  of  another  anchored  vessel  after  a  col- 
lision between  them  during  a  high  wind, 
which  still  continued,  held  "salvage  service," 
and  entitled  to  be  compensated  as  such;  also, 
after  such  tugs  and  others  had  towed  the 
steamship  across  the  bay  to  a  dock  which 
was  an  ordinary  towage  service,  their  further 
service  In  rescuing  her,  when  she  had  been 
broken  loose  from  her  moorings  by  the  gale, 
and  in  protecting  her  from  further  injury 
by  strlkiug  against  the  wharf,  was  a  *'sal- 
vage  service."  The  Cludad  De  Reus,  176 
Fed.  802,  804. 

The  schooner  Holden,  laden  with  lumber, 
left  Willapa  Harbor,  Wash.,  for  China,  but 
when  150  miles  out  lost  her  rudder  and  rud- 
der post  in  a  storm.  She  jettisoned  a  part 
of  her  deck  load  and  rigged  a  jury  rudder, 
with  which  she  worked  her  way  back  to  the 
strait'  of  Juan  de  Fuca,  which  she  reached  in 
the  night  after  13  days.  In  the  morning  she 
hoisted  distress  signals.  During  the  day  she 
sailed  across  the  strait,  but  came  back  to  the 
same  place  on  the  Washington  side  with  her 
jury  rudder  wrecked  and  with  a  list  of  some 
9  degrees  by  shifting  of  cargo.  Toward  night 
the  steam  schooner  Nelson  came  to  her  as- 
sistance and  agreed  to  tow  her  to  Port  Town- 
send.  After  considerable  difficulty  and  dan- 
ger a  line  was  passed  aboard  and  a  start 
made ;  but  during  the  night,  which  was  very 
rough,  the  hawser  parted  three  times,  and 
it  was  with  difBculty  that  the  Holden  was 
again  picked  up.  At  noon  the  next  day  she 
was  left  safely  anchored  in  Port  Angeles. 
Held,  that  the  service  was  clearly  a  "salvage 
service."  The  Willis  A.  Holden,  174  Fed.  5, 
0,  dS  a  0.  A.  43. 


A  steamship  went  ashore  when  the  tilde 
was  half  flood,  and  at  high  tide  made  an  un- 
successful effort  to  get  off.  Afterwards,  she 
pumped  out  some  of  her  water  ballast  tanks, 
lessening  her  draft  forward  2^  feet,  but  was 
unable  to  get  loose  until  the  following  day, 
when  a  tug,  having  left  Boston  for  the  pur- 
pose of  offering  assistance  and  arriving  at 
about  high  tide,  offered  her  services,  which 
were  accepted,  and,  having  made  fast  a  haw- 
ser, the  steamship  was  pulled  off  by  the  ef- 
forts of  both  vessels,  whereupon  she  proceed- 
ed to  Boston  by  her  own  steam  without  fur- 
ther injury  to  herself  or  cargo.  The  actual 
time  of  pulling  off  did  not  exceed  15  minutes 
and  the  tug  was  absent  5  hours,  and  was  at 
no  time  In  any  great  or  unusual  danger,  nor 
was  the  steamship  In  any  serious  danger  of 
injury,  except  from  resting  on  the  bottom. 
Whether  she  could  have  released  herself  with- 
out assistance  was  doubtful.  Held,  that  the 
service  rendered  by  the  tug  was  "salvage 
service,"  for  which  It  was  entitled  to  com- 
pensation.   The  Devonian,  150  Fed.  831,  383. 

8AI.VOB 

A  '^salvor"  Is  defined  to  be  a  person  who, 
without  any  particular  relation  to  the  ship 
in  distress,  proffers  useful  service,  and  gives 
It  as  a  volunteer  adventurer,  without  any 
pre-existing  contract  that  connected  him  with 
the  duty  of  employing  himself  for  the  pres- 
ervation of  the  vessel.  The  Dumi}er  No.  8, 
129  Fed.  98,  99,  63  C.  0.  A.  600  (citing  New 
York  Harbor  Protection  Co.  v.  The  Clara,  90 
U.  S.  [23  Wall.]  15.  16,  23  L.  Ed.  150). 

A  "salvor"  Is  a  person  who  renders  vol- 
untary service  to  rescue  a  vessel  or  property 
from  marine  peril,  and  who  Is  successful  in 
whole  or  in  part.  He  has  a  claim  which  may 
be  enforced  by  a  suit  against  the  ship,  or 
its  cargo,  or  both;  and,  more  than  that,  he 
Is  entitled  to  the  possession  of  the  property 
saved,  provided  It  Is  such  personalty  as  may 
be  reduced  to  possession,  and  has  a  lien  for 
the  salvage  compensation  until  his  claim  1b 
satisfied.  Central  Stockyard  &  Transit  Co. 
V.  Mears,  85  N.  Y.  Supp.  795,  796,  89  App. 
Div.  452. 

SAME 

See  Substantially  the  Same;  With  Same 
Effect 

Under  a  statute  requiring  every  Judg- 
ment to  be  Indexed  In  the  judgment  docket 
in  the  name  of  each  defendant,  the  word 
"same,"  occurring  immediately  below  the 
name  of  a  judgment  debtor  on  the  index,  con- 
stituted a  sufficient  index  of  the  judgment 
next  listed  against  him.  Fulkerson's  Adm'z 
V.  Taylor,  46  S.  E.  309,  102  Va.  314  (clthig 
and  adopting  Cooke  v.  Avery,  13  Sup.  Ct.  346, 
147  U.  S.  375,  37  L.  Ed.  209;  Willis  r.  Smith, 
17  S.  W,  247,  66  Tex.  31). 

lout  anteoedent 

The  wonl  *'same,"  In  a  real  estate  mort- 
gage securing  a  note,  otherwise  negoti&bi«, 
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providing:  that  the  mortgagor  agrees  to  iMy 
all  the  taxes  and  assessments,  levied  on  the 
premises,  and  all  taxes  and  assessments  lev- 
led  on  the  holder  of  the  mortgage,  for  and 
on  account  of  the  same,  does  not  refer  to  the 
word  ''premises,"  but  discloses  an  intention 
to  bind  the  mortgagor,  not  only  to  pay  the 
taxes  assessed  against  the  mortgaged  prop- 
erty, but  also  the  taxes  that  the  mortgagee 
might  become  liable  for  as  owner  of  the  mort^ 
gage,  and  the  mortgage  destroys  the  negotia- 
bility of  the  note.  («amett  v.  Meyers,  94  N. 
W.  803,  «04,  65  Neb.  280. 

Sanitary  District  Act  (Laws  1889,  p.  1X5) 
{  24,  providing  for  the  discharge  of  water 
collected  in  a  district  into  the  Desplalnes  river 
declared  that  when  the  drainage  channel 
shall  be  completed  and  the  water  turned  into 
the  river  to  an  amount  of  300,000  cubic  feet 
per  minute,  the  "same"  shall  be  a  navigable 
stream.  Held,  that  the  word  "same"  refer- 
red to  the  channel  of  the  sanitary  district, 
and  'not  to  the  water  after  it  left  the  chan- 
nel, and  that  the  act  did  not  therefore  con- 
stitute a  legislative  declaration  that  the 
Desplalnes  river  was  navigable.  People  v. 
Economy  Light  &  Power  Co.,  89  N.  E.  760, 
770,  241  lU.  290. 

AMtecedeiit  other  "than  last 

The  certificate  of  publication  of  the  no- 
tice of  application  for  judgment  of  sale  for 
an  assessment,  reciting  that  the  foregoing 
**is  a  list  of  delinquent  •  ♦  •  lots"  on 
which  special  assessments  and  special  taxes 
remain  due  and  unpaid,  "with  notices  hereto 
attached,  and  that  the  same  were  duly  pub- 
lished and  advertised,"  is  not  ambiguous; 
the  words  "the  same"  applying  to  and  includ- 
ing all  the  lists  and  notices  thereinbefore 
mentioned.  Gage  v.  People,  72  N.  B.  1084, 213 
111.  410. 

The  word  "same,"  in  a  stipulation  con- 
tinuing a  cause  until  the  next  term  which 
stipulates  that  "we  agree  that  the  summons 
and  the  order  of  delivery  was  served  upon 
the  defendant  *  ♦  ♦  by  delivering  to  him 
a  true  copy  of  the  annexed,  which  is  by  this 
agreement  made  the  original  order  herein 
on  said  day,  and  defendant  waives  all  irreg- 
ularities in  the  same,"  etc.,  refers  to  the 
subject  of  the  sentence  in  which  it  appears, 
namely,  to  the  summons  and  the  order  of  de- 
livery, and  defendant,  in  order  to  secure  a 
continuance,  agreed  thereby  to  waive  all  ir- 
regularities in  the  summons.  Ammous  v. 
Brunswick-Balke-CoUender  Co.,  141  Fed.  570, 
573,  72  O.  C.  A.  614. 

SAME  ACT 

The  words  "same  offense,"  found  in  the 
clause  of  the  federal  Constitution  (Amend, 
art.  5),  guaranteeing  that  no  person  "shall 
be  subject  for  the  same  offense  to  be  tvplce 
put  in  jeopardy  of  life  or  limb,"  are  not  syn- 
onymous with  the  words  "same  act."  In  re 
Stubbs,  133  Fed.  1012,  1014, 


BAJOB  APPEAKAJICB 

The  object  in  a  design  patent  is,  not  to 
identity  the  article  as  an  article  of  trade, 
but  to  ornament  it,  so  as  to  make  it  pleasing 
to  the  eye;  and  while  "sameness  of  appear- 
ance" is  identity  of  design,  the  test  of  in- 
fringement is  not  whether  an  ordinary  pur- 
chaser might  be  deceived  into  buying  one 
article  for  the  other,  but  the  sameness  of 
appearance  which  constitutes  "infringment" 
is  the  sameness  of  aesthetic  effect  on  the  eye 
of  an  ordinary  observer.  Bolte  &  Weyer  Ca 
V.  Knight  Light  Co.»  180  Fed.  412,  414,  103 
C.  C.  A.  558. 

SAME  AS  LAST 

Plaintiff  contracted  to  sell  goods  as  might 
be  required  by  defendant  during  a  specified 
period,  payment  to  be  made  the  20th  of  the 
mouth  for  the  goods  shipped  the  preceding 
month.  After  the  expiration  of  the  contract 
plaintiff  agreed  to  sell  a  specified  quantity  of 
similar  goods  to  be  delivered  at  intervals 
and  paid  for  on  receipt  of  invoice  and  bill  of 
lading.  Subsequentiy  defendant  ordered  ad- 
ditional goods.  Plaintiff  replied  that  he 
would  enter  the  order  for  the  additional 
goods,  **terms  same  as  present  order,"  and 
sent  a  memorandum  providing  for  cash  pay- 
ment on  receipt  of  each  invoice.  Defendant 
modified  the  memorandum  by  adding  "same 
as  last,"  which  was  accepted  by  plaintiff. 
Held,  that  the  words  "same  as  last"  referred 
to  the  second  agreement,  and  not  to  the  first, 
especially  in  view  of  the  fact  that  the  parties 
so  Interpreted  the  words.  Licking  Rolling 
Mill  Co.  V.  W.  P.  Synder  &  Co.  (Ky.)  89  S.  W. 
249,  251. 

SAME  AS  LAWFUI.  WEDLOCK 

The  clause  "the  same  as  if  born  in  law- 
ful wedlock"  used  in  Comp.  Laws  Nev.  1900, 
I  3046,  providing  that  an  illegitimate  clUld 
shall  be  the  heir  of  its  mother,  does  not  al- 
low him  or  his  issue  to  inherit  from  her 
lineal  or  collateral  kindred,  since  such  stat- 
utes are  strictiy  construed.  Holmes  ▼•  Ad- 
ams, 85  Ati.  492,  493,  10  Me.  167. 

SAME  BUSINESS 

A  crew  operating  an  engine  and  one  who 
engages  as  a  day  laborer  in  removing  a  boil- 
er from  the  furnace  plant  of  the  company  to 
its  coal  mines  for  use  at  the  latter  in  getting 
out  coal  to  be  consumed  In  the  furnace  and 
locomotive  are  engaged  in  the  "same  busi- 
ness," within  the  meaning  of  Civ.  Code  1895, 
§  2610.  Georgia  Coal  &  Iron  Co.  v.  Brad- 
ford, 62  S.  B.  193,  195,  131  Ga.  289,  127  Am. 
St.  Kep.  228. 

SAME  CAtJSE 

See  Neither  Party,  Etc. 

Code  Civ.  Proc.  §  2050,  relieving  one  dis- 
charged on  habeas  corpus  from  being  again 
arrested  for  the  "same  cause,"  means  when 
imprisonment  is  based  on  the  same  informa- 
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tlon,  and  not  imprisonment  nnder  a  new  tn- 
formation,  followed  by  a  lawful  warrant 
Sutton  r.  Butler,  133  N.  Y.  Supp.  936,  938,  74 
Misc.  Bep.  251. 

An  action  by  a  passenger  against  a 
carrier  for  personal  injuries  and  an  action 
by  his  administrator  against  the  carrier  for 
his  negligent  death  are  for  the  same  cause 
and  between  the  same  parties  or  their  repre- 
sentatives within  Burns'  Ann.  St  1908,  §  456, 
and  a  deposition  of  the  passenger  taken  in 
the  action  by  him  is  admissible  in  evidence 
in  the  action  by  the  administrator.  Lake 
Erie  &  W.  B.  Go.  y.  Huffman,  97  N.  B.  434, 
436,  177  Ind.  126. 

SAME  OAtJSE  OF  ACTION 

The  "same  cause  of  action"  Is  where 
the  same  evidence  will  support  both  actions, 
although  the  actions  may  happen  to  be 
grounded  on  different  writs.  This  is  the  test 
to  know  whether  a  final  determination  in  a 
former  action  is  a  bar  to  a  subsequent  action. 
Jackson  v.  Thomson,  64  Atl.  421,  424,  215 
Pa.  209. 

The  injury  from  pollution  of  waters  of  a 
stream  flowing  through  plaintifTs  farm  from 
construction,  without  condemnation,  of  a 
dty  sewer  into  the  stream,  and  operation 
thereof,  being  permanent,  an  action  therefor 
and  a  subsequent  action  for  continuance  of 
the  injury  present  the  "same  cause  of  action." 
— ^injury  to  plaintifTs  land  from  wrongful 
appropriation  of  the  stream  for  a  public  use 
—within  Rev.  St  1909,  §§  1800, 1804,  author- 
izing pendency  of  another  suit  for  the  same 
cause  of  action  to  be  pleaded  in  bar  of  a 
second  suit.  Smith  v.  City  of  Sedalia,  149 
S.  W.  597,  599,  244  Mo.  107. 

• 

A  judgment  upon  a  Judgment  upon  a 
note  of  a  firm  against  a  partner  not  served 
nor  appearing  in  the  first  action  is  not.  ob- 
tained upon  the  same  cause  of  action  as  the 
note,  and  is  no  bar  to  a  subsequent  action  on 
the  note.  What  is  meant  by  the  "same  cause 
of  action"  is  where  the  same  evidence  will 
support  both  actions,  although  the  actions 
may  appear  to  be  grounded  on  different 
writs.  This  is  the  test  to  know  whether  a 
final  determination  in  a  former  action  is  a 
bar  or  not  to  a  subsequent  action,  and  it  runs 
through  all  the  cases  in  the  books,  both  for 
real  and  personal  actions.  First  Nat.  Bank 
of  Albuquerque  v.  Lewinson,  76  Pac.  288, 
12  N.  W.  147  (quoting  Rogers  ▼.  Odell,  89  N. 
H.  417). 

SAME  CIROlTMSTAirCES 

An  instruction  that  "ordinary  care**  was 
such  care  as  the  great  majority  of  mankind 
would  and  do  exercise  in  the  transactions  of 
human  life  under  like  conditions  and  cir- 
cumstances, was  not  erroneous  because  of  the 
use  of  the  expression  "under  like  circum- 
stances"; this  being  the  equivalent  of  "un- 
der  the   same   or    similar    circumstances," 


which  Is  the  proper  standard.    Warden  v. 
Miller,  87  N.  W.  828,  830,  112  Wis.  67. 

SAME  CONDITION 

Improved  dty  real  estate  left  In  trust  by 
a  will  was  leased  for  99  years  by  authority 
from  the  court ;  the  lease  providing  that  the 
lessee  should  maintain  the  property  in  good 
condition  and  repair,  that  he  should  not 
remove  nor  destroy  the  Improvements,  that 
if  he  should  cause  improvements,  repairs, 
or  changes  to  be  made  he  should  "replace 
old  improvements  by  new  ones  of  equal  value 
and  fully  as  substantial,"  and  that  he  should 
maintain  insurance  on  the  property,  payable 
to  the  trustee  of  the  estate,  "for  the  use  and 
benefit"  of  the  beneficiaries  under  the  will. 
It  further  provided  that,  should  there  be  a 
partial  or  total  loss  of  the  buildings  and 
improvements,  the  insurance  money  collect- 
ed therefrom  should  "be  applied  and  ex- 
pended to  replace  said  improvements  upon 
said  property  in  the  same  condition  as  be- 
fore said  damage  occurred."  Held,  that  such 
provisions  were  intended  principally  to  af- 
ford security  for  the  rent  and  the  restoration 
of  the  property  in  unimpaired  condition  at 
the  end  of  the  term,  and  should  be  construed 
together  with  that  purpose  in  view,  that  the 
provision  that  the  insurance  money  should  be 
used  to  replace  the  improvements  **in  the 
same  condition"  as  before  did  not  require 
the  lessee,  after  the  buildings  had  been  de- 
stroyed by  fire,  to  rebuild  them  in  the  same 
form  as  the  old,  but  that  his  obligation 
was  only  to  replace  them  with  new  ones  "of 
equal  value  and  fully  as  substantial,"  for 
which  purpose  he  was  entitled  to  the  in- 
surance money;  nor  did  su<di  provisions 
warrant  the  trustee,  after  collecting  the  in- 
surance, and  when  the  lessee  was  proceed- 
ing to  build  a  large  hotel  on  the  property  of 
four  or  five  times  the  value  of  the  old  build- 
ings, in  refusing  to  pay  over  the  insurance 
money  on  the  ground  that  the  beneficiaries 
did  not  approve  of  the  building.  Pike  v. 
Cincinnati  Realty  do.,  179  Fed.  97,  99, 102  C. 
0.  A.  391. 

SAME  DEVICE 

A  device  which  Is  constructed  on  the 
same  principle,  which  has  the  same  mode  of 
operation,  and  which  accomplishes  the  same 
result  as  another  by  the  same  means,  or  by 
equivalent  mechanical  means,  is  the  "same 
device,"  and  a  claim  In  a  patent  of  one  such 
device  claims  and  secures  the  other.  Louxle 
Implement  CJo.  v.  Lenhart,  130  Fed.  122,  129, 
64  G.  G.  A.  456  (citing  Union  Paper  Bag 
Mach.  Co.  T.  Murphy,  97  U.  S.  120,  125,  24 
U  Ed.  935). 

SAME  DISTANCE 

While  the  holding  in  case  of  Wight  t. 
United  States,  17  Sup.  Ct.  822,  167  U.  S.  512, 
42  L.  Ed.  258,  in  which  the  court  declared 
that  section  2  of  the  interstate  commerce 
act  prohibited  any  "rebate  or  other  device  by 
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which  two  shippersf,  shipping  oyer  the  same 
Une  the  same  distance,  under  the  same  dr- 
cnmstances  of  carriage,  are  compelled  to  pay 
different  prices  therefor,"  would  seem  to  sup- 
port the  view  that  the  shipment  must  be  the 
*'same  distance,"  as  the  phrase  is  literally 
understood,  still,  when  applied  to  the  trans- 
portation of  freight,  such  a  construction  is 
thought  to  be  too  narrow.  The  court  does 
not  say  that  there  shall  be  the  same  mileage 
distance.  If  it  is  true  that  a  place  in  ques- 
tion was  regarded  by  the  carriers  as  being 
practically  in  the  same  freight  zone,  then  it 
is  apparent  that  the  ordinary  signification  of 
the  phrase  quoted  is  of  latitudinal  extent, 
and  does  not  imply  any  precise  space  or  limits 
between  different  points.  United  States  ▼. 
Vacuum  Oil  Co.,  153  Fed.  598,  607. 

SAME  FORM 

See  Same  Size  and  Form. 

Code  Civ.  Proc.  §  407,  provides  that  a 
summons  must  be  directed  to  the  defendant, 
signed  by  the  clerk  and  issued  under  the  seal 
of  the  court,  and  must  contain  the  names  of 
the  parties,  etc.,  and  section  408,  providing 
for  the  issuance  of  alias  summons,  requires 
that  it  shall  be  "in  the  same  form  as  the 
original."  Held,  that  section  408  meant  that 
the  alias  summons  should  conform  to  the  re- 
quirement of  section  407,  and  did  not  pre- 
clude the  insertion  therein  of  the  name  of  a 
defendant,  which  through  a  clerical  error 
had  been  omitted  from  the  original  summons. 
Doyle  V.  Hampton,  116  Pac.  39,  41,  159  CaL 
729. 

• 

SAME  GENEBAIi  MEIGHBOBHOOD 

A  i>erson  holding  himself  out  to  the  pub- 
lic as  a  physician  and  surgeon  is  bound  to 
have  and  exercise  such  skill  as  physicians 
and  surgeons  in  the  same  general  neighbor- 
hood in  the  same  general  line  of  practice  or- 
dinarily have  and  exercise  in  like  case& 
The  phrase  '*the  same  general  neighborhood," 
as  so  used,  is  of  much  broader  application 
than  would  be  the  phrase  "the  same  neigh- 
borhood." Sheldon  v.  Wright,  67  Atl.  807, 
813,  80  Vt  298. 

SAME  INVENTION 

*'Same  Invention,"  as  used  with  reference 
to  the  reissue  of  a  patent.  Includes  whatever 
invention  was  described  in  the  original  let- 
ters patent  and  appears  therein  to  have 
been  intended  to  be  secured  thereby.  The 
reissue,  therefore,  cannot  be  permitted  to 
enlarge  the  claims  of  the  original  patent  by 
including  matter  once  intentionally  omitted. 
Franklin  A  Co.  v.  Illinois  Moulding  Co.,  128 
Fed.  48,  50  (quoting  Parker  A  W.  Co.  v. 
Tale  Clock  Co.,  8  Sup.  Ct  88,  123  U.  S,  99, 
31  L.  Ed.  100). 

The  question  whether  a  reissue  patent  is 
for  the  "same  invention,"  within  Rev.  St  S 
4916,  should  be  considered  not  merely  as  a 
verbal  question,  but  as  a  substantial  ques- 
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tion  to  be  solved  by  reference  to  the  struc- 
ture itself  as  well  as  to  the  specification  and 
claims.  The  reissue  may  properly  correct  in- 
sufficiency of  description  of  what  is  clearly 
shown  In  drawings  as  an  obvious  feature  of 
the  structure  and  may  add  claims  adequate 
to  protect  the  substance  of  an  invention  or 
inventions  that  fairly  appear  in  the  original 
and  which  the  inventor  sought  to  protect 
Coldwell-Glldard  Co.  v.  Stafford  Co.,  197  Fed. 
668,  572. 

SAME  MANNER 

In  Code  1906,  c.  127, 1 12,  providing  that 
all  causes  in  which  orders  of  dismissal  or  or- 
ders of  nonsuit  have  been  set  aside  and  the 
cause  reinstated  shall  remain  on  the  docket 
and  be  proceeded  vtlth  '*in  the  same  manner" 
as  if  the  order  had  never  been  made,  the 
quoted  phrase  means  with  all  the  rights  pre- 
served, the  same  as  If  a  nonsuit  had  never 
been  suffered.  Duty  v.  Chesapeake  A  O.  Ry. 
Co.,  73  S.  E.  831,  334,  70  W.  Va.  14. 

In  Rev.  St.  1898,  |  750,  which  provides 
that  in  certain  cases  the  trial  court  may, 
by  order  entered  in  the  minutes,  "stating  the 
cause  therefor,"  appoint  a  suitable  person  to 
act  as  district  attorney  for  the  time  being, 
and  "in  the  same  manner,"  and  in  its  discre- 
tion, appoint  counsel  to  assist  the  district  at- 
torney in  the  prosecution  of  criminal  cases, 
the  words  "in  the  same  manner"  do  not  re- 
quire the  statement  of  the  cause  for  the  ap- 
pointment of  counsel  to  assist  the  district  at- 
torney in  the  record,  but  only  require  that 
the  order  be  entered  in  the  minutes  as  an  or- 
der appointing  a  district  attorney  pro  tem. 
is  entered.  Colbert  v.  State,  104  N.  W.  61,  63, 
125  Wis.  423. 

In  a  will  by  which  testator  provided  that 
on  the  death  of  one  of  his  children  one-third 
of  the  income  of  a  trust  fund  should  be  pay- 
able in  IlKe  manner  for  the  benefit  of  his  wid- 
ow for  life,  and  on  her  decease,  leaving  law- 
ful issue  of  testator's  son,  then  living,  such 
one-third  of  the  income  and  principal  to  go 
to  such  issue  "in  the  same  manner**  as  the 
other  two-thirds  had  been  decreed,  the  phrase 
**in  the  same  manner"  designated  the  mode  in 
which  the  recipient  should  be  benefited  and 
did  not  describe  the  recipient  Sterling  y. 
Ives,  62  Atl.  948,  954,  78  Conn.  498. 

Const,  pt  2,  art.  98  (99),  provides  for  tak- 
ing the  sense  of  the  qualified  voters  on  the 
subject  of  a  revision  of  the  Constitution  at 
meetings  warned  for  that  purpose  and  for  a 
return  of  the  votes  to  the  general  court, 
and  if  it  shall  appear  by  such  return  that  in 
the  opinion  of  the  majority  of  the  qualified 
voters  there  Is  a  necessity  for  a  revision, 
etc.,  the  general  court  shall  call  a  conventiou 
for  that  purpose,  the  delegates  to  be  chosen 
"in  the  same  manner*'  and  proportioned  as 
the  representatives  to  the  general  court 
Held,  that  the  Legislature  may  provide  for 
the  election  of  delegates  to  the  convention 
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at  the  annual  town  meetings  and  at  special 
elections  to  be  held  for  that  purpose  in  cities 
on  the  same  date;  the  words  'In  the  same 
manner,"  not  implying,  in  view  of  other  con- 
stitutional provisions  and  of  legislative  con- 
struction, that  the  choice  must  be  made  at 
the  same  time  that  representatives  are  elect- 
ed. In  re  Opinion  of  the  Justices,  79  Atl.  29, 
30,  76  N.  H.  586. 

SAME  MEETING 

The  session  of  a  deliberative  assembly 
convened  in  pursuance  of  a  special  motion 
adopted  at  a  regular  meeting  to  -adjourn  the 
meeting  to  a  stated  time,  is  a  continuation  of 
the  regular  meeting,  at  which  the  assembly 
can  do  anything  it  could  have  done  at  the 
earlier  session,  and  Is  the  "same  meeting," 
within  a  rule  of  the  counsel  providing  that, 
when  a  motion  has  been  once  made  and  car- 
ries, it  shall  be  in  order  for  any  member  vot- 
ing with  a  majority  to  move  for  a  reconsid- 
eration at  the  same  meeting.  Stiles  v.  City 
of  Lambertville,  62  Atl.  288,  73  N.  J.  Law,  90. 

SAME  OFFENSE 

The  words  "same  offense,"  found  in  the 
clause  of  the  federal  Constitution  (Amend, 
art.  5)  guaranteeing  that  no  person  "shall  be 
subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  or  Umb,"  are  not  synony- 
mous with  the  words  "same  act"  In  re 
Stubbs,  133  Fed.  1012,  1014. 

The  term  "same  offense,"  as  used  in  a 
statute  providing  for  an  increase  in  punish- 
ment where  a  defendant  had  previously  been 
convicted  of  the  same  offense,  means  an  of- 
fense of  the  same  character,  and  not  the  same 
Identical  transaction.  Kinney  v.  State  (Tex.) 
78  S.  W.  225,  226;  Muckenfuss  v.  State,  117 
S.  W.  853,  854,  55  Tex,  Or.  R.  216. 

Under  Pen.  Code  1805,  art.  1014,  author- 
izing increased  punishment  on  a  second  and 
third  conviction  for  the  "Bame  offense,"  a  prior 
conviction  for  the  violation  of  the  Sunday 
law,  without  indicating  the  nature  of  the  of- 
fense, is  a  conviction  of  an  offense  similar  in 
character  to  the  charge  that  accused  opened 
his  theater  for  public  amusement  on  Sunday, 
authorizing  increased  punishment  on  his  con- 
viction. Muckenfuss  v.  State,  117  S.  W.  853, 
854,  55  Tex.  Cr.  R.  216. 

As  used  in  Bill  of  Rights,  {  13,  providing 
that  no  person  shall  for  the  "same  offense" 
be  twice  put  in  jeopardy  of  his  life  or  limb, 
the  phrase  quoted  must  be  interpreted  as 
equivalent  to  the  same  criminal  act.  Where 
one  began  a  quarrel,  and  twice  discharged 
his  pistol  in  the  street,  then  followed  another 
into  a  store,  pistol  in  hand,  threatened  to 
shoot,  the  whole  affair  occupying  not  more 
than  ten  minutes,  he  cannot  be  convicted,  un- 
der Ky.  St.  1899,  §  1308,  of  flourishing  and 
using  a  deadly  weapon,  after  a  conviction  for 
shooting  at  random  on  the  public  highway. 
Carman  v.  Commonwealth  (Ky.)  76  S.  W. 
1078,  1079. 


An  acquittal  under  an  indictment  charg- 
ing robbery,  making  no  reference  to  the  crime 
having  been  committed  In  a  place  which  the 
statute  names  in  defining  burglary,  and  not 
accusing  defendant  of  having  wrongfully  en- 
tered such  place,  is  not  a  bar  to  a  prosecution 
for  burglary  with  Intent  to  murder,  as  de- 
fendant could  not  properly  have  been  convict- 
ed under  the  first  indictment  of  the  offense 
charged  in  the  second  within  the  Bill  of 
Rights,  declaring  that  no  person  shall  be 
twice  put  in  jeopardy  for  the  "same  offense." 
Nagel  V.  People,  82  N.  B.  315,  317,  229  111. 
598. 

Acts  Tex.  1905  (29th  Leg.)  p.  872,  c.  153, 
authorizing  an  injunction  against  the  use  of 
premises  for  keeping  or  exhibiting  games  pro- 
hibited by  the  laws  of  the  state,  was  not  in 
violation  of  the  Bill  of  Rights,  declaring  that 
no  person  for  the  "same  offense"  shall  be 
twice  put  in  jeopardy  of  life  or  liberty,  though 
the  defendant,  if  he  violated  the  Injunction, 
might  be  punished  for  contempt  and  again  for 
violating  the  criminal  law;  such  offenses  not 
being  the  same.  In  the  former  case  he  \a 
punished  for  a  violation  of  the  orders  of  the 
court,  and  in  the  latter  for  an  offense  against 
the  peace  and  dignity  of  the  state.  Ex  parte 
Allison,  90  S.  W.  870.  871,  99  Tex.  455,  2  li.  R. 
A.  (N.  S.)  1111, 122  Am.  St.  Rep.  653. 

Within  Bill  of  Rights,  {  14,  providing 
that  no  person  for  the  "same  offense"  shall 
be  twice  put  in  jeopardy  of  life  or  liberty, 
nor  be  again  put  upon  trial  for  the  same  of- 
fense after  a  verdict  of  guilty  in  a  court  of 
conipetent  jurisdiction,  the  degrees  of  homi- 
cide are  not  distinct  offenses,  but  are  merely 
grades  of  one  common  offense,  to  wit,  homi- 
cide; so  that  one  n^ay  be  tried  upon  an  indict- 
ment for  murder  and  convicted  of  man- 
slaughter, and  a  new  trial  after  acquittal 
of  murder  and  reversal  of  a  conviction  of 
manslaughter  is  a  trial  de  novo  so  far  as 
concerns  the  introduction  of  evidence,  so  that 
evidence  tending  to  show  accused's  guilt  of 
murder  is  admissible,  though  under  Code  Cr. 
Proc.  art.  762,  he  cannot  be  convicted  of  a 
higher  degree  than  manslaughter.  Cornelius 
V.  State,  112  S.  W.  1050,  1053,  1054,  54  Tex. 
Cr.  R.  173  (citing  and  adopting  Uirshfield  v. 
State,  11  Tex.  App.  207;  Adams  v.  State,  16 
Tex.  App.  162). 

SAME  PARTIES 

In  the  statute  providing  for  the  set-off  of 
mutual  demands,  and  providing  that  the  set- 
off must  be  between  the  "same  parties,"  the 
words  "same  parties"  do  not  mean  "all  the 
I  parties";  and  in  an  action  against  the  maker 
and  indorser  of  a  note,  joined  in  the  same 
'  suit,  the  Indorser  may  set  off  an  individual 
I  claim  against  plaintiff  growing  out  of  the 
'  transaction  which  gave  rise  to  the  execution 
of  the  note.    Wilson  v.  Exchange  Bank,  50  S. 
E.  357,  358,  122  Ga.  495,  69  L.  R.  A.  97,  2  Ann. 
Oas.  597. 
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A  judgment  for  or  against  a  party  will 
operate  as  a  bar  to  another  action  against 
him  alone,  although  other  parties  were  joined 
with  him  in  the  first  action  and  the  subject- 
matter  of  the  action  adjudicated  as  to  all 
such  parties,  the  phrase  "the  same  parties'*  in 
connection  with  the  rule  of  res  adjudicata 
not  meaning  that  all  the  parties  plaintiff  and 
defendant  to  the  first  action  must  be  Joined 
in  the  later  action  to  render  the  plea  of  es- 
toppel available,  but  where  the  action  is 
against  a  number  of  defendants  and  the  mer^ 
its  litigated  and  adjudicated  as  to  all,  and  the 
same  plaintiff  subsequently  proceeds  against 
one,  the  later  action  being  between  the  "same 
parties"  within  the  meaning  of  the  rule.  Sul- 
sun  Lumber  Co.  v.  Fairfield  School  Dist,  127 
Pac.  349,  352,  19  CaL  App.  587. 

SAME  PIECE  OF  WORK 

Where  a  railroad  bridge  gang,  in  repair- 
ing a  deiK)t  platform,  divided  into  two  squads 
and  removed  cotton  bales  from  a  portion  of 
the  platform  to  another  part  on  which  the  re- 
pairs ha4  been  made,  and  during  the  removal 
all  the  men  worked  together,  they  were  en- 
gaged in  the  "same  piece  of  work,"  within 
Sayles'  Rev.  Civ.  St.  art.  4560h,  providing 
tliat  all  persons  engaged  in  the  common  ser- 
vice of  another,  doing  the  same  character  of 
work,  or  working  together  at  the  "same  piece 
of  work,"  are  fellow  servants  with  each  oth- 
er. International  &  Q.  N.  R.  Co.  t.  Still,  101 
S.  W.  442,  445, 100  Tex.  499. 

SAME  RIGHTS 

Qen.  St.  1900, 1 1389,  provides  that  causes 
of  action  by  and  against  the  same  parties  in 
the  same  rights  may  be  joined  In  the  same 
suit,  with  immaterial  exceptV>ns*  Held,  that 
causes  of  action  existing  in  favor  of  one  indi- 
vidually and  as  an  administrator  or  executor 
of  another's  estate  are  not  'in  the  same 
rights"  within  the  statute,  the  recovery  in 
the  former  case  being  In  a  personal  capacity, 
and  in  the  latter  in  a  representative  capacity, 
in  the  right  of  another;  and  the  cause  of  ac- 
tion accruing;  to  the  father  of  a  deceased 
minor,  under  Gen.  St.  1906,  {  3147,  giving  a 
right  of  action  for  the  death  of  a  minor  from 
the  wrongful  act  of  another,  and  the  cause  of 
action  accruing  to  the  administrator  of  a  de- 
cedent, under  sections  3145,  3146,  cannot  be 
joined  in  the  same  declaration.  Pensacola 
Electric  Co.  v.  Soderlind,  53  South.  722,  723, 
60  Fla.  164,  Ann.  Cas.  1912  B,  1251. 

SAME  SIZE  AlVD  FORM 

A  patent  of  a  circular  knitting  machine 
describes,  as  a  substantial  improvement  in- 
t^ided  to  be  covered,  such  a  construction  of 
the  machine  as  to  enable  the  finished  work 
to  be  taken  up  either  above  or  below  the  cyl- 
inder: an  essential  feature  of  such  construc- 
tion being  the  making  of  the  two  cylinders 
of  the  "same  size  and  form."  Held,  that  the 
term  "same  size  and  form"  means  substanti- 
ally of  the  "same  size  and  form";  ''size"  hav- 


ing reference  to  the  diameter  of  the  cylinder 
at  either  the  knitting  ends,  and  "form"  hav- 
ing reference  sol^y  to  the  angle  of  ineUna^ 
tion  of  the  sides  of  the  cylinder.  Cooper  y. 
Otis  Co.,  156  Fed.  665,  669. 


Where  a  city  charter  provided  that  the 
city  might  collect  a  road  tax  from  all  proper- 
ty in  the  corporation  equal  to  that  then  levied 
by  law  for  road  purposes,  and  that  the  citi- 
zens and  property  within  the  corporation 
should  be  exempt  from  the  "same  taxes"  for 
county  road  purposes  (Sess.  Laws  1S93,  pp. 
551,  552,  art.  4,  S  2,  sub-sec.  2),  the  words 
quoted  referred  to  the  character  of  the  taxes, 
and  not  to  their  amount,  and  hence  the  coun- 
ty could  not  thereafter  levy  any  taxes  for 
road  purposes  within  the  dty  limits.  Tilla- 
mook City  V.  Tillamook  County,  107  Pac.  482, 
484,  56  Or.  112. 

SAME  TRANSACTION 

Code  Civ.  Proc.  §  127,  subd.  1,  provides 
that  a  counterclaim  must  be  a  claim  existing 
in  favor  of  a  defendant  and  against  a  plain* 
tiif,  between  whom  a  several  Judgment  may 
be  had  in  the  action,  and  arising  out  of  the 
contract  or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  plaintiff's  claim,  . 
or  connected  with  the  subject  of  the  action. 
Held  that,  where  plaintiff  sued  defendant  on 
several  notes  given  for  the  balance  of  the  pur- 
chase price  of  a  threshing  outfit  sold  to  de- 
fendant, under  a  contract  by  which  plaintiff 
agreed  to  remedy  any  defects  In  the  engine,' 
etc.,  and  defendant  agreed  to  render  plaintiff 
assistance  while  making  such  repairs,  a  claim 
by  defendant  for  injuries  sustained  by  his 
minor  son  by  the  negligence  of  plaintiff's  ser- 
vant while  repairing  the  threshing  engine  was 
a  cause  of  action  arising  out  of  the  "same 
transaction,"  and  was  available  as  a  counter- 
claim, although  sounding  in  tort  Advance 
Thresher  Co.  ▼.  Klein,  133  N.  W.  51,  52,  28  S. 
D.  177. 

Code  Civ.  Proc.  {  484,  providing  that 
claims  arising  out  of  the  "same  transaction,  or 
transactions  connected  with  the  same  subject 
of  action,"  may  be  Joined  in  the  same  com- 
plaint, does  not  authorize  the  Joinder  in  one 
complaint  of  a  cause  of  action  for  breach  of 
warranty  owing  to  the  explosion  of  a  gun 
sold  plaintiff  and  a  cause  of  action  for  the 
wrong  in  putting  on  the  market  a  defective 
and  dangerous  weapon.  Reed  v.  Livermore, 
91  N.  Y.  Supp.  986,  987,  101  App.  Div.  254. 

SAME  TEAR 

The  inn  and  tavern  act  of  1846  (2  Gen. 
St.  N.  J.  p.  1794),  providing  in  section  45  that 
"the  freeholders  required  to  recommend  to 
the  courts  suitable  persons  for  license  to  keep 
inns  and  taverns  shall  be  such  as  shall  not 
have  recommended  any  other  application  for 
a  license,  ♦  ♦  ♦  in  the  same  township, 
city,  or  borough  for  the  'same  year,' "  means 
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that  a  freeholder  who  has  recommended  an 
application  for  license  within  a  year  prior  to 
the  beginning  of  the  license  which  he  subse- 
quently recommends  is  not  competent  to  so  do. 
The  object  of  the  statute  was  to  prevent  a 
freeholder  from  recommending  any  other  ap- 
plication for  a  license  which  was  to  become 
operative,  in  whole  or  in  part,  during  the  year 
covered  by  the  license  granted  upon  any  ap- 
plication which  he  had  previously  recom- 
mended. Cope  V.  Common  Council  of  City  of 
Somers  Point,  64  Atl.  156,  73  N.  J.  Law,  376. 

SAMPLE 

See  Sale  by  Sample;  Selling  by  Sample. 
Salesman's  samples  as  baggage,  see  Bag- 
gage. 

SAN  DOMINGO  MAHOGANY 

The  term  "San  Domingo  mahogany,**  as 
used  in  a  building  contract  requiring  such 
mahogany  to  be  used  in  a  portion  of  the 
building,  is  to  be  interpreted  in  the  trade 
sense  and  not  in  the  ordinary  sense  of  the 
term;  and  the  contract  is  complied  with  by 
tile  use  of  mahogany  having  the  same  color 
and  texture  as  the  genuine  San  Domingo 
mahogany,  although  grown  elsewhere.  Sno- 
qualmi  Realty  Co.  v.  Moynihan,  78  S.  W. 
1014,  1018,  179  M.O.  629. 

SANCTION 

"Every  law  must  have  its  'sanction';  that 
is  to  say,  its  means  of  enforcement  Without 
such  it  can  hardly  be  deemed  a  law.  Sanc- 
tions are  of  two  kinds — ^those  which  redress 
,  dvil  injuries,  called  'civil  sanctions,'  and 
those  which  punish  crimes,  called  'penal  sanc- 
tions.*" Commissioners*  Court  of  Nolan 
County  V.  Beall,  81  S.  W.  526,  528, 98  Tex.  104 
(quoting  Bouv.  Law  Diet). 

SAND 

As  mineral,  see  Mineral. 
Manufactures    of,    see    Manufactures- 
Manufactured  Articles. 

<<This  material,  which  forms  one  of  the  in- 
gredients of  mortar,  is  the  granular  product 
arising  from  the  disintegration  of  rocks." 
Donaldson  v.  Boksament  Stone  Co.,  170  Fed. 
192,  193  (quoting  and  adopting  definition  in 
Mahan's  Civil  Engineering). 

In  Tariff  Act  July  24,  1897,  c.  11,  |  2, 
Free  list,  par.  671,  30  Stat  201,  relating  to 
"sand,  crude  or  manufactured,"  the  term 
"sand**  is  inapplicable  to  any  metalliferous 
mineral,  though  it  be  in  comminuted  frag- 
ments; and  corundum  ore,  being  a  mineral 
of  this  character,  is  not,  when  ground,  class- 
ible  as  "sand,**  ♦  ♦  ♦  manufactured.**  F. 
W.  Myers  &  Co.  v.  United  States,  155  Fed. 
502;   Id.,  163  Fed.  53,  89  C.  C.  A  284. 


SANDWICH 

As  constituting  meal,  see  MeaL 

SANE 

SANE  OR  IN  SAKE 

See  Suicide,  Sane  or  Insane. 
Die  by  his  own  hand  or  act,  sane  or  In- 
sane^ see  Die  by  His  Own  Hand. 

SANITY 

"Sanity"  Is  not  an  ingredient  of  crime. 
It  is  a  condition  precedent  to  all  intelligent 
action,  as  well  benevolent  as  nefarloua  It  is 
a  pre-existing  fact,  which  may  be  taken  for 
panted  as  Implied  by  law  and  general  ex- 
perience. We  do  not  infer  sanity  from  the 
criminal  act,  as  we  do  malice  and  premedita- 
tion.  Sanity  is  a  premise,  not  a  conclusion. 
State  V.  Qulgley,  58  Atl.  905,  908,  26  B.  I. 
263,  67  L.  R.  A  322,  3  Ann.  Cas.  920. 

"Sanity,**  within  the  rule  that  in  pro- 
bating a  will  testator*s  "sanity"  must  be  prov- 
ed, is  used  in  its  legal  and  not  in  itiS  medical 
sense.  In  re  American  Board  of  Com'rs  for 
Foreign  Missions,  66  AtL  215,  221, 102  Me.  72. 

"Sanity**  is  not  a  disease  to  be  diagnosed 
by  an  expert,  but  a  normal  condition  so  com- 
monplace that  its  existence  in  one  attracts  no 
attention  from  another  member  of  the  human 
race.  No  better  foundation  should  be  requir- 
ed for  the  opinion  of  a  sane  person  of -normal 
intelligence  affirming  the  "sanity"  of  another 
than  the  facts  of  adequate  opportunity  for 
observation,  and  the  absence  of  symptoms  or 
manifestations  which  attracted  his  attention 
or  impressed  themselves  on  his  mind  or 
memory.  Stat»  v.  Lyons,  37  South.  890,  898, 
113  La.  959. 

SAPPHIRE 

As  precious  stone,  see  Precious  Stones. 

SARDINES 

The  fish  known  as  "sardines"  are  found 
in  the  Mediterranean  Sea,  and  on  the  coasts 
of  Italy,  Spain,  and  France,  but  not  in  Ameri- 
can waters.  In  Maine,  herring  are  packed 
for  sardines.  State  v.  Kaufman,  57  AtL  886, 
887,  98  Me.  546. 

SASH 

"Sash,**  as  used  in  a  contract  to  furnish 
building  materials,  including  window  sashes, 
doors,  blinds,  and  all  inside  wood  and  glass 
work  required,  the  first  pajrment  to  be  made 
on  delivery  of  the  sash,  did  not  mean  the 
headlights  over  the  doors.  Smith  v.  Collins, 
12  N.  Y.  Supp.  53,  54,  58  Hun,  60a 

SATISFACTION— SATISFY 

See    Accord    and     Satisfaction;     Full 
SatisfacUon;  Fully  Satisfied;  If  Sat- 
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Iflfied;    Perfect  Satisfaction;    Proved 
Satisfactory ;      Reasonable     Satisfac- 
tion; Reasonably  Satisfy;  Successful 
or  Satisfactory. 
Paid  as  satisfied,  see  Paid. 

.    Cause  of  aotioii 

There  Is  a  clear  distinction  recognized 
by  the  courts  between  a  '^satisfaction'*  and 
a  "release"  growing  out  of  tbe  right  of  the 
injured  party  to  choose  whether  he  will  seek 
redress  against  all  or  a  less  number  of  those 
jointly  liable  to  him.  On  the  one  hand,  a 
naked  promise  not  to  sue,  an  action  against 
a  part  only  of  the  Joint  tort-feasors,  and  a 
forgiveness  of  the  others,  or  a  formal  release, 
unsupported  by  a  consideration,  will  In  nei- 
ther case  operate  as  a  release  of  those  not 
favored.  In  other  words,  a  release  in  fact 
may  be  given  to  a  part  of  the  Joint  tres- 
passers, although  no  part  of  the  damage  has 
been  paid,  and  those  not  released  held  liable 
for  the  whole.  On  the  other  hand,  a  contract 
which  purports  to  be  a  "satisfaction"  and 
release  of  a  wrongdoer  Jointly  liable  with 
others,  to  be  effective,  must  clearly  show  that 
the  injured  party  for  a  consideration  has 
surrendered  to  the  party  in  whose  favor  the 
contract  runs  all  claim  for  recompense  for 
and  on  account  of  the  trespass  complained 
of.  Cleveland,  C,  C.  &  St  U  By.  Co.  v.  Hilli- 
goss,  86  N.  E.  485,  488,  171  Ind.  417,  131  Am. 
St  Rep.  258  (citing  and  adopting  Fleming  v. 
McDonald,  60  Ind.  278,  19  Am.  Rep.  711; 
Ashcra^  v.  Knoblock,  45  N.  B.  68,  146  Ind. 
169,  174,  and  Cooley,  Torts  [3d  Ed.]  pp.  224, 
239. 

ClAim  or  debt 

The  term  "satisfaction"  has  a  distinctive 
significance  in  legal  phraseology,  and  Imports 
a  release  and  discharge  of  the  obligation  in 
reference,  to  which  it  is  given,  so  that  a  state- 
ment that  money  was  paid  in  satisfaction  of 
all  claims  Imports  a  release  and  discharge  of, 
not  only  the  claim  on  which  it  is  written,  but 
every  other  claim  which  the  creditor  then 
had  against  the  debtor.  Jersey  Island  Dredg- 
ing Co.  V.  Whitney,  86  Pac  509,  511, 149  CaL 
269. 

A  "technical  release*'  is  an  instrument 
under  seal  or  some  other  form  of  satisfaction 
which  legally  imports  full  payment.  The 
difference  between  a  "technical  release"  and 
a  "satisfaction  in  fact'*  is  that  in  one  case 
the  law  regards  the  claim  as  paid  and  will 
not  allow  the  party  to  deny  by  proof,  while  In 
the  other  the  claim  was  in  fact  paid.  Ryan 
V.  Becker,  111  N.  W.  426,  427,  136  Iowa,  273, 
14  L.  R.  A.  (N.  S.)  329  (citing  Eastman  v. 
Grant  34  Vt  387;  Bloss  v.  Plymale,  3  W. 
Va.  393,  100  Am.  Dec.  752;  Miller  v.  Beck, 
79  N.  W.  344,  108  Iowa,  575). 

The  act  of  a  creditor  in  accepting  and 
collecting  a  check  upon  which  was  written 
the  words  'in  full  payment  to  date,"  follow- 
ing an  honest  dispute  as  to  the  balance  due 
on  an  acoounty  constituted  a  "satisfaction"  of 


the  account    Metropolitan  Shirt  Waist  Co.  v. 
Kamioner,  188  N.  Y.  Supp.  1067,  1068. 

-  Contraots 

"Where  a  contractor  agrees  to  furnish 
the  material  and  to  erect  on  the  land  of  a 
municipal  corporation  a  garbage  furnace  ac- 
cording to  the  plans  ^6.  specifications,  which 
are  a  part  of  the  contract,  and  warrants  Its 
capacity  to  consume  a  named  quantity  of 
garbage,  without  emitting  offensive  odors, 
to  be  paid  for  when  completed  and  tested  ac- 
cording to  the  'satisfaction'  of  the  committee 
of  the  town  council,  and  the  contractor  per- 
forms the  contract  according  to  plans  and 
specifications,  and,  the  test  being  made,  the 
furnace  is  shown  to  have  the  capacity  war- 
ranted and  in  all  things  to  comply  with  the 
contract,  the  committee  cannot  defeat  the 
contractor's  right  of  recovery  by  capriciously 
and  unreasonably  refusing  its  satisfaction 
with  the  work."  A  declaration  in  a  suit  for  ^ 
the  contract  price,  which  shows  these  facts 
and  alleges  that  the  committee,  without  Just 
cause  or  reason  and  moved  by  caprice  and 
prejudice,  has  refused  to  declare  satisfaction 
with  such  tests,  although  the  work  and  tests 
should  have  fully  satisfied  the  committee 
and  the  defendant  and  would  have  satisfied 
persons  of  ordinary  care,  caution,  prudence, 
and  fairness,  is  not  subject  to  demurrer,  as 
showing  no  cause  of  action,  nor  to  special 
demurrer,  because  it  has  not  alleged  that  the 
furnace  was  tested  to  the  satisfaction  of  the 
committee.  Parlinft  Orendorff  Co.  v.  City 
of  Greenville,  127  Fed.  65,  62,  61  O.  C.  A.  591. 

Where  an  employe  entered  into  a  con- 
tract with  his  employer  to  continue  at  least 
three  years  if  the  former  proved  himself 
"competent  and  satisfactory,'*  and  agreed  to 
perform  all  the  duties  of  a  first-class  gardner 
and  manager  of  his  employer's  place,  to  "the 
satisfaction"  of  the  latter,  he  was  subject  to 
be  discharged  if  the  employer  was  dissatis- 
fied ;  and  this  was  not  dependent  on  whether 
there  were  reasonable  and  sufficient  grounds 
for  such  dissatisfaction.  The  promisor, 
whose  satisfaction  is  made  the  test,  must  act 
honestly  and  in  good  faith;  his  dissatisfac- 
tion must  be  real  not  merely  pretended. 
Thus,  if  a  suit  of  clothes  were  agreed  to  be 
made  to  the  satisfaction  of  the  purchaser  at 
a  fixed  price,  if  they  were  in  fact  satisfactory 
to  him,  he  could  not  feign  dissatisfaction  Ifa 
order  to  get  out  of  the  contract,  merely  be- 
cause another  similar  suit  was  offered  to  him 
at  a  less  price.  This  would  not  be  dissatis- 
faction. It  would  be  fraud.  Some  courts 
have  held  that,  if  a  test  of  a  reasonable  char- 
acter is  necessary  to  determine  fitness,  the 
person  to  be  satisfied  must  make  such  test 
or  allow  it  to  be  made.  So,  if  an  employer 
should  agree  to  pay  for  the  services  of  an 
employ^  at  a  given  rate  if  they  were  satis- 
factory to  him,  he  should  give  the  employ^  a 
trial  Some  of  the  decisions  which  are  ap-  * 
parently  in  conflict  with  the  ruling  above 
stated  may  be  distinguished  by  reason  of  the 
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particular  facts  Involved  In  them.  Some  may 
be  reconciled  with  the  general  rule  by  taking 
into  consideration  the  element  of  good  faith 
or  mere  pretense  of  dissatisfaction.  Mac- 
Kenzle  v.  Minis,  63  S.  E.  900,  903,  132  Ga. 
323,  23  L.  R.  A.  (N.  S.)  1003,  16  Ann.  Cas.  723 
(citing  9  Cyc.  624 ;  BaMwin  Fertilizer  Co.  v. 
Cope,  110  Ga.  325,  35  S.  E.  316). 

Evidence 

The  words  "to  the  satisfaction  of  the 
jury"  in  an  instruction  that  it  was  sufiBclent 
to  entitle  a  recovery  if  plaintiff  prove  to  the 
Jury's  satisfaction,  etc.,  were  equivalent  to 
"find"  or  "believe,"  and  there  was  no  error 
In  their  use.  Terre  Haute  Traction  &  Bight 
Co.  V.  Payne,  89  N.  E.  413,  417,  45  lud.  App. 
132. 

The  words  "to  your  satisfaction,"  as 
used  in  an  instruction  that  the  jury  must 
convict  the  accused  If  the  state  has  shown 
"to  your  satisfaction"  that  he  committed  the 
offense,  means  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt.  Washington  v. 
State,  52  S.  E.  910,  912,  124  Ga.  423. 

An  instruction  in  an  action  for  personal 
injury  that  the  burden  is  on  plaintiff  to  "sat- 
isfy" the  Jury  by  a  preponderance  of  the 
evidence  of  the  truth  of  the  allegations  of  his 
complaint  before  he  is  entitled  to  a  verdict, 
and  that,  where  he  has  failed  to  so  "satisfy" 
the  Jury,  the  verdict  must  be  for  defendant, 
and  that,  if  plaintiff  has  established  to  the 
"satisfaction"  of  the  jury  the  truth  of  the 
allegations  of  the  complaint,  the  verdict  must 
be  for  him,  is  not  open  to  the  objection  that 
the  words  "satisfy"  and  "satisfaction"  are 
not  equivalent  to  the  word  "find,"  since  the 
word  "satisfy"  In  an  instruction  that  the  bur- 
den of  proof  is  on  a  party  to  "satisfy"  the 
jury  of  a  fact  is  synonymous  with  the  word 
"believe,"  and  the  word  "satisfy"  as  used  in 
the  statement  that  a  party  must  satisfy  the 
jury  of  a  material  fact  means  to  relieve  the 
Jury  from  all  uncertainty  or  doubt.  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Walker,  84  N.  B. 
730,  735.  41  Ind.  App.  588. 

Where  the  court  charged  that  the  issues 
were  to  be  determined  by  a  preponderance  of 
the  evidence,  correctly  defined  the  term  pre- 
ponderance of  the  evidence,  and  stated  that 
if  enumerated  facts  were  proved  by  a  pre- 
I>onderance  of  the  evidence,  the  jury  should 
find  such  facts  by  their  verdict,  a  charge  that 
the  burden  was  on  plaintiff  to  establish  by 
evidence  to  the  satisfaction  of  the  jury,  the 
material  averments  of  the  complaint,  though 
objectionable,  if  standing  alone,  as  imposing 
a  too  high  degree  of  proof,  was  not  mislead- 
ing, the  words  "to  satisfaction  of  the  jury" 
meaning  in  such  event  no  more  than  "find'' 
and  "believe."  Sherman  v.  Indianapolis 
Traction  &  Terminal  Co.,  96  N.  B.  473,  475, 
48  Ind.  App.  623. 

In  a  prosecution  for  homicide,  an  instruc- 
tion on  insanity  recited  that  although  the 
jury  might  believe  from  the  evidence,  to  the 


'  exclusion  of  a  reasonable  doubt,  that  defend- 
ant shot  and  killed  deceased,  yet,  if  they 
were  "satisfied"  from  the  evidence  that  at  the 
time  of  the  shooting  defendant  was  suffering 
from  mental  disease,  and  because  thereof  he 
did  not  know  right  from  wrong,  etc.,  then 
they  should  acquit.  The  only  other  instruc-' 
tlons  given  related  to  murder,  manslaughter, 
and  reasonable  doubt.  Held,  that  the  in- 
struction was  erroneous,  in  the  use  of  the 
word  "satisfied,"  Wilcoxin  v.  Comxpon- 
wealth^  129  S.  W.  309,  310,  138  Ky.  846. 

An  Instruction  in  a  criminal  prosecution 
which  requires  defendant's  evidence  of  good 
character  to  "satisfy"  the  jury  that  his  rep- 
utation was  good  is  bad,  as  requiring  too 
much  proof  of  defendant,  the  word  "satisfy," 
without  any  qualification,  being  susceptible 
of  the  meaning  "to  convince  beyond  a  reason- 
able doubt,"  and  defendant  being  entitled  to 
begin  with  the  presumption  of  his  good  repu- 
tation, and  all  reasonable  doubts  on  the  sub- 
ject being  resolvable  in  his  favor.  Common- 
wealth V.  Colandro,  80  Atl.  571,  575,  231  Pa. 
343. 

The  word  "satisfied,"  in  an  instmctlon 
requiring  the  jury  to  be  satisfied  from  the 
evidence  that  defendant's  agent  had  author- 
ity to  act  for  it  in  the  matter  in  controversy, 
was  Improper,  since  plaintiff  was  only  requir- 
ed to  establish  such  fact  by  a  preponderance 
of  the  evidence.  Western  Cottage  Piano  & 
Organ  Co.  v.  Anderson,  101  S.  W.  1061,  1065, 
45  Tex.  Civ.  App.  513. 

An  Instruction  by  the  defendant.  In  an 
action  on  contract,  that,  "if  the  evidence  fails 
to  satisfy  you,  you  will  find  for  defendant," 
Was  properly  refused,  as  the  plaintiff  was  en- 
titled to  recover  upon  a  preponderance  of  evi- 
dence, and  the  word  "satisfy"  in  an  instruc- 
tion to  the  jury  means  more  than  that  the 
facts  should  be  shown  by  a  preponderance  of 
evidence  (citing  Words  and  Phrases,  vol.  7« 
pp.  6332-6336).  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Graves  &  Patterson  (Tex.)  131  S.  W.  613,  014. 

Fine  aad  costs 

There  is  no  substantial  distinction  be- 
tween the  words  "paid"  and  "satisfied."  Un- 
der Pen.  Code,  §  1205,  providing  that  a  Judg- 
ment that  the  defendant  pay  a  fine  may  also 
direct  that  he  be  Imprisoned  until  the  fine 
be  satisfied,  a  Judgment  fining  defendant 
$100  and  directing  his  imprisonment  'iintil 
said  fine  is  paid,  such  imprisonment  not  to 
exceed  one  day  for  each  $20  of  said  fine  that 
shall  so  remain  unpaid,'*  is  not  void  for  using 
the  word  "paid,"  instead  of  "satisfied,"  and 
does  not  deprive  defendant  of  the  right  to 
discharge  part  of  the  fine  by  imprisonment 
for  part  of  the  time.  Ex  parte  Krouse,  82 
Pac.  1043,  1044,  148  Cal.  232  (citing  Ex  parte 
Henshaw,  15  Pac.  110,  73  CaL  486). 

B.  &  C.  Comp.  {  241,  amending  Hiirs 
Ann.  Laws  1892,  |  295,  declaring  that,  if  after 
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entry  of  judgment  10  consecutive  years  elaps- 
ed without  an  execution  being  Issued  thereon, 
such  Judgment  shall  be  conclusiyely  presum- 
ed to  be  paid  and  satisfied,  unless  an  execu- 
tion is  Issued  thereon  within  a  year  from  the 
passage  of  the  act|  applies  to  existing  as  well 
as  subsequently  recovered  judgments,  and 
the  word  "satisfied"  was  used  in  the  sense  of 
discharged  of  record  or  destroyed.  Bowman 
V.  Holman,  99  Pac.  424,  426,  53  Or.  466. 


•«  M 


'Satisfaction*  means  payment,  and  pay- 
ment of  a  judgment  cannot  be  treated  as 
void  for  the  purpose  of  attacking  the  juris- 
diction of  the  court  that  rendered  It."  So, 
where  a  surety  on  an  appeal  bond  paid  a 
judgment  against  It  which  was  void  for  want 
of  jurisdiction,  such  payment  could  not  be 
treated  as  Invalid  in  attacking  the  jurisdic- 
tion of  the  court  that  rendered  the  judgment; 
the  judgment  having  passed  beyond  review, 
in  the  absence  of  a  vacation  of  the  satisfac- 
tion. Churchill  V.  More,  96  Pac.  108,  109, 110, 
7  Cal«  App.  767  (quoting  and  adopting  defini- 
tion In  Morton  v.  Superior  Court,  4  Pac.  491, 
65  Cal.  498). 

A  general  legacy  may  be  satisfied,  al- 
though not  strictly  speaking  adeemed.  It  is 
this  which  distinguishes  ademption  from  sat- 
isfaction. One  depends  upon  the  intention 
of  the  testator  as  inferred  from  his  acts,  and 
the  other  upon  the  extinction  of  the  thing  or 
fund  granted.  A  general  legacy  will  be  sat- 
isfied where  testator  advances  to  the  legatee 
even  a  small  sum  with  the  intent  to  discharge 
the  legacy  or  to  substitute  the  advancement 
for  the  bequest  Glut  provisions  In  a  hus- 
band's wUl,  made  before  she  got  a  divorce, 
giving  her  all  the  real  estate,  including  the 
homestead,  in  fee,  and  all  the  personalty,  ex- 
cept $1,000  to  each  of  the  daughters,  were 
not  satisfied  by  provisions  in  the  divorce  de- 
cree for  the  support  of  the  wife  and  minor 
child,  which  were  based  on  the  testator's  ob- 
ligation to  support  them.  In  re  Brown's  Es- 
tate, U7  N.  W.  260,  262, 139  Iowa,  219  (citing 
Weston  V,  Johnson,  48  Ind.  1;  Cowles  v.  Cow- 
les,  13  Atl.  414,  56  Conn.  240). 

A  general  l^acy  may  be  satisfied,  though 
not  strictly  adeemed.  It  Is  this  which  dis- 
tinguishes ademption  from  '^satisfaction,*' 
one  depending  on  the  Intention  of  the  testa- 
tor as  inferred  from  his  acts,  and  the  other 
on  the  extinction  of  the  thing  or  fund  grant- 
ed. A  general  legacy  will  be  deemed  satis- 
fied where  testator  advances  to  the  legatee 
even  a  small  sum  with  intent  to  discharge  the 
legacy  or  to  substitute  the  advancement  for 
the  bequest.  In  re  Brown's  Estate,  117  N.  W. 
260,  262,  189  Iowa,  219. 

Mortsage 

The  word  "satisfy."  In  Civ.  Code,  §  2876, 
providing  that  where  the  holder  of  a  special 
lien  is  compelled  to  "satisfy"  a  prior  lien,  he 
may  enforce  payment  of  the  amount  thereof 
as  a  part  of  the  claim  for  which  his  own  lieu 


It 


It 


exists,  when  considered  in  connection  with 
section  2941,  providing  for  a  satisfaction  of 
record,  and  declaring  that  It  must  be  entered 
when  any  mortgage  has  been  ^'satisfied,'* 
means  payment  or  discharge,  and  a  junior 
mortgagee  who  pays  a  senior  mortgage  satis- 
fies it,  though  there  is  no  formal  release  of 
record.  Windt  v.  Covert,  93  Pac.  67,  69,  152 
Cal.  350. 

SATISFACnOIf  OF  THE  OOtTRT 

The  phrase  "satisfaction  of  the  court," 
in  the  federal  statute,  providing  that  the 
facts  to  justify  naturalization  of  an  appli- 
cant shall  appear  to  the  ^satisfaction  of  the 
court,  show  that  a  discretion  is  vested  in  the 
court  to  determine  whether  an  alien  is  fit  for 
admission;  but  such  discretion  is  not  arbitra- 
ry, and  must  be  a  sound  judicial  discretion, 
and  If  abused,  is  subject  to  review,  and  the 
discretion  must  be  regulated  according  to 
known  rules  of  law,  and  is  a  legal,  and  not  a 
personal,  discretion.  United  States  ▼.  Hra- 
sky,  88  N.  E.  1031, 1083,  240  111.  560,  130  Aip. 
St  Rep.  288,  16  Ann.  Cas.  279  (dtlng  Ander- 
son Transfer  Co.  v.  Fuller,  51  N.  EL  261,  174 
111.  221 ;  14  Oyc.  p.  884). 

SATISFACTORY 

Where  articles  of  merchandise  to  be  used 
for  business  purposes  were  ordered  |mder  an 
agreement  that  if  "after  a  thorough  trial 
they  were  not  found  "to  work  satisfactorily 
the  order  was  to  be  canceled,  the  term  "sat- 
isfactorily** meant  satisfactorily  to  a  reason- 
able man.  Fechteler  v.  Whittemore,  91  N.  E4. 
155, 157,  205  Mass.  6. 

Under  a  contract  for  the  establishment 
of  a  heating  plant  to  work  "satisfactorily**  to 
the  school  board,  so  long  as  the  members  of 
the  board  acting  reasonably  are  not  satisfied, 
the  prime  essential  to  the  last  payment  being 
collectible,  was  wanting.  Manning  v.  School 
Dlst.  No.  6  of  Ft  Atkinson,  102  N.  W.  356, 
362, 124  Wis.  84. 

Where  plaintiff  agreed  to  furnish  to  de- 
fendant information  concerning  a  certain 
vein  or  lead  of  ore  within  the  boundaries  of 
a  lode  claim,  for  which  defendant  agreed  to 
pay  a  certain  per  cent,  of  the  selling  price  of 
said  claim,  if  on  investigation  by  defendant 
the  information  should  be  "satisfactory"  to 
him,  he  had  the  exclusive  right  to  determine 
whether  Is  was  satisfactory,  and  his  judg- 
ment was  controlling  and  to  be  deemed  con- 
clusive, though  it  was  to  be  exercised  honest- 
ly and  in  good  faith.  McCrimmon  v.  Mur- 
ray, 117  Pac.  73, 75,  43  Mont.  457. 

Warranty  that  pumps  sold  would  work 
in  a  "satisfactory  manner'*  only  obligated  the 
seller  to  furnish  pumps  which  would  work 
satisfactorily  to  a  reasonable  person,  and  did 
not  require  It  to  furnish  pumps  satisfactory 
to  a  city  engineer,  though  the  seller  had 
knowledge  that  they  were  purchased  by  the 
buyer  to  deliver  under  a  contract  with  the 
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dty  requiring  acceptance  by  a  person  to  be 
appointed  by  snch  dty  engineer.  Lockwood 
Mfg.  Go.  y.  Mason  Regulator  Co.,  66  N.  B. 
420,  421,  183  Mass.  25. 

The  word  "reasonable,"  as  used  in  an 
instruction,  means  governed  by  reason;  agree- 
able to  reason;  and  its  synonyms  are  jnst 
and  honest  "Satisfactory'*  means  relieving 
the  mind  of  doubt  or  uncertainty,  and  ena- 
bling It  to  rest  with  confidence.  "Probable" 
means  capable  of  being  proved ;  having  more 
evidence  for  than  against  And  the  instruc- 
tion is  erroneous,  for  accused's  explanation  of 
the  possession  of  stolen  property  may  or  may 
not  be  reasonable,  probable,  satisfactory,  or 
true,  yet,  if  in  the  minds  of  the  jury  it  cre- 
ates a  reasonable  doubt  of  his  guilt,  he  is  en- 
titled to  an  acquittal,  and  the  burden  is 
thrown  on  the  prosecution  to  establish  the 
falsity  of  it  beyond  a  reasonable  doubt 
State  ▼.  Trosper,  109  Pac.  858,  859,  41  Mont 
442. 

Plaintiff  constructed  a  printing  press, 
which  was  in  the  nature  of  an  experiment  for 
the  printing  of  labels.  He  sold  the  same  to 
defendant  under  a  contract  providing  that, 
if  the  machine  was  not  '"satisfactory,"  it  was 
to  be  returned  free  of  expense  to  the  seller. 
The  contract  also  required  the  buyer  to  pay 
therefor  after  "satisfactory"  trial  a  spedfled 
sum  or  its  equivalent,  and  that  on  payment 
of  the  price  plaintiff  agreed  to  execute  and 
deliver  to  the  buyer  a  suffident  bill  of  sale, 
etc.  Held,  that  the  word  ''satisfactory" 
meant  that  defendant's  dedsion  that  the  ma- 
diine  was  not  satisfactory  should  be  conclu- 
sive so  that  defendant,  having  given  reasona- 
ble notice  of  such  dedsion,  could  refuse  to  ac- 
cept the  machine  without  liability  for  the 
price.  Elidder  Press  Co.  ▼.  J.  V.  Reed  &  Co., 
117  S.  W.  950,  952,  133  Ky.  850,  134  Am.  St 
Rep.  450. 

Under  a  contract  to  construct  an  equip- 
ment for  melting  ^brass,  by  which  plaintiff 
was  to  place  the  outfit  in  operation  for  60 
days'  trial  for  the  approval  of  defendant, 
and,  if  the  results  obtained  after  the  trial 
were  in  accordance  with  the  spedfications 
and  "satisfactory"  to  defendant,  he  was  to 
pay  for  it,  defendant's  liability  was  condi- 
tioned on  his  actual  satisfaction,  and  dissat- 
isfaction, though  unreasonable,  was  sufficient 
to  relieve  him,  if  expressed  in  good  faith. 
Williams  Mfg.  Co.  v.  Standard  Brass  Co.,  53 
N.  E.  862,  863,  173  Mass.  356  (dting  and  dis- 
tinguishing Hawkins  v.  Graham,  21  N.  E. 
812,  149  Mass.  284,  14  Am.  St.  Rep.  422). 

Under  a  contract  to  do  work  in  a  *'satis- 
factory"  manner,  the  contractor  is  not  bound 
to  satisfy  the  owner,  but  only  do  the  work  in 
a  manner  that  ought  to  satisfy.  Greenberg 
V.  Lumb,  129  N.  Y.  Supp.  182,  183. 

"Satisfadory,"  as  used  in  a  contract 
which  provides  that  employment  shall  con- 
tinue so  long  as  it  shall  be  satisfactory  to  the 
employer,  gives  such  employer  a  discretion- 


ary power,  and  the  determination  is  not  for 
a  court  or  jury  on  the  basis  of  what  a  rea- 
sonable man  would  do.  Brown  r.  Retsof  Min. 
Co.,  Ill  N.  T.  Supp.  594,  597,  127  App.  Div. 
368. 

It  is  proper  to  refuse  to  charge  that  the 
testimony  of  a  witness  who  speaks  from  his 
personal  knowledge  is  more  '^satisfadory" 
than  the  testimony  of  another  who  speaks  of 
matters  which  lie  in  opinion  only.  The  word 
"satisfactory,"  so  used,  means  manifestly 
truthful,  and  whether  both  witnesses  are 
equally  credible  can  only  be  determined  by 
the  jury  under  all  the  drcumstances  of  the 
case.  State  v.  Sklllman,  70  Atl.  83,  87,  76 
N.  J.  Law,  464. 

SATISFACTOBT  DEED 

A  vendor's  obligation  to  famish  a  "satis- 
fadory deed"  does  not  require  him  to  comply 
with  the  purchaser's  whims  respeding  title, 
but  the'fact  that  title  tendered  might  seriously 
interfere  with  selling  the  land  or  borrowing 
money  thereon,  might  reasonably  render  such 
deed  unsatisfadory.  Clark  r.  Asbury  (Tex.) 
134  S.  W.  286,  288. 

SATISFACTOBT  EVIDENCE 

See  Perfect  and  Satisfactory  Title. 
See,  also,  Clear  Evidence  or  Proof. 

"Satisfactory  evidence"  is  that  evidence 
which  ordinarily  produces  moral  certainty 
or  conviction  in  an  unprejudiced  mind,  sudi 
as  ordinarily  satisfies  an  unprejudiced  mind 
beyond  reasonable  doubt  Goltra  v.  Penland, 
77  Pac.  129,  138,  45  Or.  254  (citing  B.  &  a 
Comp.  §  688 ;  1  OreoiL  Bv.  [14th  Ed.]  i  2). 

An  instruction  in  a  criminal  case  that, 
where  the  evidence  is  entirely  drcumstantial, 
yet  is  not  only  consistent  with  the  guilt  of 
defendant,  but  inconsistent  with  any  other 
rational  conclusion,  it  Is  the  duty  of  the  jury 
to  convict,  though  such  evidence  may  not  be 
as  satisfactory  to  their  minds  as  the  direcf 
testimony  of  credible  eyewitnesses  would  have 
been,  while  erroneous,  not  only  in  authoriz- 
ing a  conviction  on  evidence  less  "satisfacto* 
ry"  than  in  the  case  of  dired  evidence,  where- 
as Code  Civ.  Proc.  {  1885,  defining  ''satisfac- 
tory"  evidence  to  be  such  "as  ordinarily  pro- 
duces moral  certainty  or  conviction  In  an 
unprejudiced  mind,"  provides  that  such  evi- 
dence alone  will  justify  a  verdict,  but  also  in 
declaring  it  to  be  the  jury's  duty  to  convict 
if  the  "evidence"  (not  the  facts)  be  Inconsist- 
ent with  any  other  rational  conclusion  than 
guilt — is  harmless,  the  circumstantial  evi- 
dence of  defendant's  guilt  being  at  least  "sat- 
isfadory," as  defined  by  the  Code,  and  being 
uncontradicted,  and  the  improbability  of  a 
different  result  but  for  the  instruction  being 
such  as  to  produce  an  abiding  conviction  to 
that  effect  People  v.  Taggart,  82  Pac.  396, 
1  Cal.  App.  423. 

An  instruction  in  a  dvil  action^  that 
plaintiff  was  required  to  establish  his  case 
to  the  satisfaction  of  the  Jury,  was  error, 
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since  the  jn^  might  find  for  plaintiff  If  fhey 
believed  from  the  preponderance  of  the  evi- 
dence that  he  was  entitled  to  recover ;  'tetla- 
factory  evidence"  or  "snfiiclent  evidence" 
mining  the  amount  of  proof  which  ordinari- 
ly satisfies  an  nnprejadioed  mind  beyond  a 
reasonable  doubt  Brewer  v.  Doose  (Tez.) 
146  S.  W.  328,  225  (citing  7  Words  and  Phras- 
es, p.  6335). 

8ATZ8FAOTOBT  PBIOB 

The  words  "satisfactory  price,"  as  used 
in  a  contract  whereby  defendant  contracted 
to  furnish  logs  to  plaintiff's  sawmill  and  sell 
the  lumber,  agreeing  to  log  the  mill  to  its  ca- 
pacity, limited  only  to  the  amount  of  lum- 
ber defendant  should  be  able  to  sell  at  satis- 
factory prices,  should  receive  a  reasonable 
construction.  A  price  should  be  construed 
satisfactory  which  would  yield  the  defendant 
a  reasonable  profit  over  and  above  the  gross 
cost  of  the  lumber  to  it,  plus  the  reasonable 
value  of  the  timber  and  the  cost  of  ma  lining 
sales  of  lumber.  A  fair  construction  of  the 
contract  would  require  the  defendant  to  fur- 
nish timber  from  which  could  be  manufac- 
tured salable  lumber  and  to  make  reasonable 
efforts  to  put  sound  and  salable  lumber  on 
the  market;  and  if,  by  such  effort,  sales  at 
reasonable  profits  could  be  made,  to  keep 
plaintiff's  mill  continuously  running,  defend- 
ant was  obliged  to  furnish  sufficient  saw  logs 
to  keep  it  going.  Rhodes  v.  Holladay-Elotz 
Land  &  Lumber  Co.,  79  S.  W.  1145, 1154,  105 
Mo.  App.  279. 

8ATISFAOTOBT  FBOOF 

An  accident  policy  provided  for  payment 
on  the  beneficiary  furnishing  ''satisfactory 
proof'  to*  the  insurer's  board  of  directors  of 
the  death  of  the  insured,  and  that  his  death 
was  caused  wholly  and  entirely  by  external, 
violent,  and  accidental  means.  The  benefi- 
ciary first  submitted  certain  proof,  which 
was  received,  and  defendant  then  submitted 
some  additional  questions  to  be  answered  by 
the  attending  physician,  whose  answering 
affidavit  disclosed  that  another  physician  had 
been  insured's  regular  physician  and  had 
seen  him  just  prior  to  his  death,  whereupon 
defendant  submitted  questions  to  be  asked  of 
this  physician,  and  on  receipt  of  his  affidavit 
rejected  the  claim.  Held,  that  such  addition- 
al affidavits  constituted  a  part  of  the  pre- 
liminary proofs  furnished  in  accordance  with 
the  policy.  Traiser  v.  Commercial  Travel- 
ers' Eastern  Ace.  Ass'n,  88  N.  E.  901,  902,  202 
Masa  292. 

SAUCES  AND  PICKLES 

•*The  word  'sauce*  as  commonly  used, 
designates  a  condiment,  generally  but  not  al- 
ways of  liquid  form,  eaten  as  an  addition 
to  and  together  with  a  dish  of  food,  to  give 
it  flavor  and  make  it  more  palatable,  and  Is 
not  applied  to  anything  which  is  eaten,  alone 


or  with  a  bit  of  bread,  either  for  its  own 
sake  only,  or  to  stimulate  the  appetite  for 
other  food  to  be  eaten  afterwards.  For  in- 
stance, cheese  eaten  with  bread,  or  ham  or 
chicken  eaten  in  a  sandwich,  or  anchovies 
or  herrings,  caviare,  or  shreds  of  salt  fish, 
eaten,  whether  with  or  without  bread,  as  an 
appetizer  before  a  meal,  would  hardly  be 
called  a-  sauce."  Gray,  J.,  in  Bogle  v.  Ma- 
gone,  14  Sup.  Ct  718, 152  U.  S.  623,  625,  38  L. 
Ed.  574. 

In  the  Tariff  Act,  the  provision  for 
"sauces"  means  for  a  seasoning  or  dressing 
usually  placed  on  the  table  to  be  used  with 
prepared  food;  and  thick  soy,  which  is  not 
BO  used,  but  is  employed  as  an  Ingredient  of 
sauces,  or  as  a  flavor  or  color  for  food  while 
cooking,  is  not  a  "sauce,"  and  does  not  re- 
semble a  sauce  in  material,  quality,  texture, 
or  use,  but  is  classifiable  as  an  unenumerated 
manufactured  article,  under  section  6,  30 
Stat  205.  United  States  v.  Wo  On  &  Co.,  167 
Fed.  814,  315,  92  0.  O.  A.  626. 

SAUSAGE 

In  determining  whether  sausage  prepar- 
ed by  the  mixture  of  spices,  cereals,  and  wa- 
ter with  pork  meat  was  properly  described  as 
sausage,  within  Pub.  Acts  1895,  p.  358,  No. 
193,  as  amended,  the  tertn  "sausage"  should  be 
construed  in  its  ordinary  sense  to  mean  an 
article  of  food  composed  of  meat,  salt,  spices, 
without  the  addition  of  cereals,  in  accord- 
ance with  the  generally  accepted  use  of  the 
term,  and  not  in  accordance  with  the  custom 
of  manufacturers  and  dealers.  Armour  & 
Co.  V.  Bird,  123  N.  W.  580,  683,  159  Mich.  1, 
25  L.  R.  A.  (N.  S.)  616. 

The  provision  in  the  Tariff  Act,  for  "sau- 
sages, Bologna,"  does  not  include  sausages  of 
Ohinese  origin.  Wing  Sing  Lung  &  Co.  v. 
United  States,  180  Fed.  392,  393, 103  C.  C.  A. 
538 ;  Wing  Sing  Lung  v.  Same,  171  Fed.  906. 

SAVE 

SAVB  HAB1£LE8S 

The  condition  of  a  bond  to  "save  and 
keep  harmless"  the  obligee  from  certain  debts 
existing  against  him  is  not  broken  by  the 
fact  that  the  debts  have  passed  into  judg- 
ments against  him.  Miller  v.  Fries,  49  Atl. 
674,  66  N.  J.  Law,  377 

8AVINO  BENEFIT  OF  PLEA 

"Saving  the  benefit  of  a  plea  to  the  hear- 
ing" means  that  If  on  argument  it  is  consider- 
ed that  as  far  as  it  appears  the  plea  may  be  a 
defense,  but  that  there  may  be  something  dis- 
closed in  the  evidence  that  will  avoid  it,  sup- 
posing the  matters  pleaded  to  be  strictly 
true,  the  court  will  not  preclude  the  ques- 
tion; such  order  being  but  an  adjournment 
of  the  discussion.  Dietrich  v.  Deavitt,  69 
AU.  661,  663,  81  Vt  160* 
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SATING  CliAUSE 

According  to  Bishop  on  Written  Law,  a 
''saving  clause"  in  a  statute  "is  only  an  ex- 
emption of  a  special  thing  out  of  the  general 
things  mentioned.  There  is  no  particular 
rule  for  its  location  or  its  verbal  form,  but 
it  is  generally  near  the  end."  The  rule  that 
that  part  of  the  statute  which  is  later  in 
position  must  prevail  over  a  preceding  part 
does  not  apply  to  a  saving  clause  which  is  in 
irreconcilable  conflict  with  the  body  of  the 
act,  and  in  such  case  the  saving  clause  miist 
be  rejected  as  void.  Shutt  v.  State,  89  N. 
B.  6,  7,  173  Ind.  689. 

SAVING  EXCEPTION 

There  is  a  difference  between  "saving 
exceptions"  and  filing  them,  and  the  statute 
which  provides  that  exceptions  may  be  filed 
within  20  days  from  the  act  excepted  to  has 
no  reference  to  the  time  when  they  should  be 
alleged.  In  the  superior  court  the  matter  is 
regulated  by  the  rule  that  "no  exception  shall 
be  allowed  by  the  presiding  justice,  unless 
the  same  be  alleged  and  saved  at  the  time 
when  the  opinion,  ruling,  direction,  or  judg- 
ment excepted  to  is  given,  and  all  exceptions 
to  any  charge  to  the  jury  shall,  unless  previ- 
ously saved,  be  alleged  before  the  jury  are 
sent  out"  Graves  v.  Hicks,  80  N.  E.  605, 194 
Mass.  624. 

SAVINGS  BANK 

The  Minnesota  Savings  Association  was 
incorporated  under  Gen.  Laws  1867.  By  Sp. 
Laws  1873,  c.  117,  the  name  was  changed  to 
Savings  Bank  of  St.  Paul,  and  a  capital  stock 
of  $100,000  was  provided ;  such  capital  to  be 
employed  in  the  business,  and  to  become  a 
guaranty  fund.  Held,  that  the  association 
remained  a  "savings  bank/'  State  ex  rel. 
Douglas  V.  Savings  Bank  of  St.  Paul,  92i  N. 
W.  403,  404,  87  Minn.  473. 

SAVINGS  BANK  BOOK 

See  Pass  Book. 


SAVINGS  DEPOSITOR 

The  term  ^'savings  depositors,"  as  used 
in  Mills'  Ann.  St.  |  529,  giving  preference  in 
case  of  insolvency  of  the  bank  to  the  savings 
depositors,  includes  not  only  those  who  may 
deposit  their  money  in  the  bank  for  the  pur- 
pose of  safe-keeping  merely  and  receive  in- 
terest thereon,  but  also  those  who  deposit 
them  upon  time  certificates  of  deposit  Ta- 
bor V.  Mulleot  86  Pac.  1007»  1009,  37  Colo. 
899. 

SAW 

See  Ripsaw. 

SAW  LOGS 

As  timber,  see  Timber. 


The  words  "saw  logs'*  and  ^uared  tim- 
bers,'* as  used  in  a  contract  for  the  delivery 
of  a  certain  number  of  '*saw  logs"  and  an 
agreement  to  pay  therefor  two  cents  per  cu- 
bic foot  for  '^squaring  said  logs,"  has  refer- 
ence to  logs  that  will  square  out  at  least  18 
cubic  feet  to  the  log.  Hinote  v.  Brlgman  & 
Grutchfield,  88  South.  303,-  305,  44  Fla.  589. 

SAW  MACHINERY 

As  tool,  see  Tools — ^Tools  of  Trade. 

SAW  PUTES 

See  Circular  Saw  Plates. 

An  article  enumerated  according  to  its 
use  as  ''saw  plates"  includes  articles  intend- 
ed for  other  uses  having  the  qualities  and 
characteristics  of  the  article  designated. 
Hermann  Boker  A  Co.  v.  United  States,  168 
Fed.  573,  574. 

SAW  TIMBER 

Where,  at  the  time  that  a  contract  was 
entered  into  providing  for  the  removal  of  all 
"saw  timber"  from  certain  land,  it  is  shown 
that  no  cordwood  was  being  cut  on  the  laud 
or  in  the  vicinity,  and  that  one  of  the  con- 
tracting parties  was  desirous  of  getting  the 
timber  for  his  mill,  and  Intended  to  set  up 
the  mill  near  the  land,  and  the  other  parties 
sold  him  the  timber  with  that  in  view,  the 
term  '*saw  timber"  should  be  construed  to  ex- 
clude the  right  to  cut  timber  for  cordwood, 
and  limited  to  timber  suitable  for  being  man- 
ufactured into  lumber  or  other  jnill  pro- 
ducts ;  it  not  being  until  after  the  season  of 
operation  of  the  mill  that  defendant  claimed 
the  right  to  cut  other  timber.  Roots  v.  Bor- 
ing Junction  Lumber  Co.,  92  Pac.  811,  818,  50 
Or.  298. 


A  deed  of  land  reserved  the  "saw  tim- 
ber" for  10  years.  The  contract  for  the  con- 
veyance stipulated  for  a  reservation  of  tim- 
ber, and  the  change  was  made  to  "saw  tim- 
ber" at  the  request  of  the  grantee,  to  enable 
him  to  get  firewood  off  the  land,  and  to  give 
him  the  right  to  cu^  small  trees  and  uDdier- 
brush  to  clear  the  land,  to  make  it  better 
adapted  to  produce  grass.  Parol  evidence 
showed  that  the  term  "saw  timber"  had  a 
well-defined  meaning,  and  Included  all  kinds 
of  timber  suitable  in  size  and  length  to  make 
logs  eight  inches  in  diameter  and  eight  feet 
long.  Held,  that  the  term  "saw  timber"  re- 
ferred to  growing  trees  of  all  varieties  which 
could  be  used  to  advantage  in  any  class  of 
manufacture  or  construction,  so  that  the  res- 
ervation was  of  all  timber  growing  on  the 
land  that  would  make  logs  eight  inches  in 
diameter  and  eight  feet  in  length.  Teachont 
V  Clough,  127  S.  W.  672,  675,  677,  143  Mo. 
*  App.  474i 
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SAWED  LUMBER 

Lumber  which  has  been  subjected  to  a 
flreprooflog  process  that  largely  Increases  its 
value,  bnt  which  can  still  be  applied  to  the 
ordinary  uses  of  sawed  lumber,  is  not  dutia- 
ble as  "manufacture  of  wood,"  but  as  "saw- 
ed lumber."  F.  W.  Myers  &  Co.  v.  United 
States,  147  Fed.  204,  205,  77  C.  0.  A.  430. 

• 

SAWMILL 

I 

Addition  to,  see  Addition. 
Operating  sawmill,  see  Operate. 

Where  plaintiff  purchased  of  defendant 
a  sawmill  and  all  machinery  connected  there- 
with located  on  certain  land,  reserving  every- 
thing on  the  land,  except  timber,  sawmill, 
and  machinery,  the  term  "sawmill"  was  lim- 
ited to  a  machine  constructed  for  the  purpose 
of  sawing  logs,  and  therefore  did  not  include 
the  shed  covering  the  mill.  A  sawmill  Is  a 
machine  for  sawing  logs,  whether  or  not  it 
is  accompanied  by  a  shed ;  and  a  shed  cover- 
ing such  a  mill  is  not  a  part  of  the  saw- 
mill, but  is  a  part  of  the  real  estate  to  which 
It  is  attached.  A  saw  is  a  "tool  for  cutting," 
and  a  "mill"  is  "a  machine  for  grinding." 
According  to  the  standard  lexicographers, 
the  first  meaning  of  "mill"  is  a  machine  or 
device  for  grinding,  cutting,  etc  The  pai> 
ticular  purpose  for  which  it  is  designed  is 
usually  designated  by  a  prefix,  such  as  saw- 
mill, gristmill,  etc.  The  term  "mUl"  neces- 
sarily carries  with  it  the  idea  of  a  machine, 
device,  or  tool,  but  it  does  not  necessarily 
convey  with  it  the  idea  of  a  shed  or  house. 
The  term  "mill"  is  frequently  used  to  desig- 
nate, not  only  the  machine  used  for  grinding, 
cutting,  etc.,  but  also  in  a  general  and  com- 
prehensive sense  to  designate  the  house  or 
shed  where  such  machinery  may  be  in  opera- 
tion, and  many  lexicographers  give  this  as 
the  secondary  meaning  of  the  word.  Alex,- 
ander  v.  Beetcman  Lumber  Co.,  95  S.  W.  449, 
451,  78  Ark.  169  (citing  Thesaurus  Diet  Bug. 
Lang,  and  Worcest  Cent  Webst.,  and  Inter> 
nat  Diets.). 

The  description  "one  medium  Busher  un- 
mounted left-hand  sawmill,"  in  a  mortgage 
describing  separately  the  various  pieces  of 
machinery  and  material  going  to  malse  a  com- 
plete sawmill,  does  not  include  other  com- 
plete pieces  of  machinery  particularly  de- 
scribed in  the  mortgage,  but  is  restricted  to 
the  specific  piece  of  machinery  thereby  de- 
scribed, though  the  word  "sawmill"  may  in- 
clude all  of  the  machinery  necessary  in  the 
operation  of  such  a  mill,  as  well  as  the  build- 
ing and  the  ground  on  which  it  is  situated. 
McGregor  v.  Port  Huron  Engine  &  Thresher 
Co.  (Tex.)  120  S.  W.  1128,  1133. 

SAWMILL  PURPOSES 

Bee  Suitable  for  SawmiU  Purposes;  Tim- 
ber for  SawmiU  Purposes. 


.SAY 

An  allegation  in  an  indictment  that  de- 
fendant did  falsely  and  maliciously  impute  a 
want  of  chastity  to  one  B.  by  then  and  there, 
in  the  presence  of  A,  P.,  '^falsely  and  mali- 
ciously saying  of  and  concerning  her,"  etc., 
is  sufficient  under  Bev.  St  1892,  i  2419,  pro- 
viding that  whoever  "spealcs  of  and  concern- 
ing any  woman,"  etc.,  since  the  word  "say- 
ing," used  in  connection  with  "in  the  pres- 
ence of  and  in  the  hearing  of  in  the  indict- 
ment, is  equivalent  to  the  word  "spealtlng" 
in  the  statute.  Stutts  v.  State,  42  South.  51, 
52,  52  Fla.  110. 

SCAFFOLD 

As  appliance,  see  Appliance. 
As  place  of  worli,  see  Place. 
Erection  of  scaffold,  see  Erect — Erection. 

Webster's  International  Dictionary  de- 
fines a  "scaffold"  as  a  temporary  structure  of 
timber,  boards,  etc.,  for  various  purposes,  as 
for  supporting  workmen  and  material  in 
building.  Caddy  v.  Interborough  Bapid 
Transit  Co.,  88  N.  B.  747,  750,  195  N.  X.  415, 
30  L.  B.  A.  (N.  S.)  30. 

The  words  "scaffolding"  and  "mechanical 
contrivance"  include  any  contrivance  made  of 
parts  erected  or  used  for  support  in  or  about 
the  particular  kinds  of  work  mentioned  in 
the  statute.  Koepp  v.  National  Enameling  & 
Stamping  Ca,  139  N.  W.  179,  184,  151  Wis. 
302. 

A  platform,  made  by  planks  resting  on 
crosspleces  nailed  to  upright  timbers,  for 
workmen  to  stand  on  while  attaching  iron 
plates  to  a  vessel,  is  a  "scaffold,"  within  La- 
bor Law  f  18,  requiring  employers  to  furnish 
employ^  safe  scaffolding  when  working  on 
buildings  or  other  structures.  Herman  v. 
P.  H.  Fitzgibbons  Boiler  Co.,  120  N.  Y.  Supp. 
1074,  1075,  136  App.  Div.  286.  So  where 
separate  platforms  were  erected  at  varjring 
heights  upon  upright  beams  in  the  construc- 
tion of  a  building,  each  platform  may  be 
deemed  a  separate  "scaffold"  within  the  La- 
bor Law,  as  affecting  the  right  of  a  workman 
to  recover  for  Injury  received  while  standing 
on  the  lower  platform  in  removing  the  one 
above  it  Lyons  v.  McNulty  Bros.  136  N.  Y. 
Supp.  39,  77  Misc.  Bep.  176.  The  term  in- 
cludes a  board  laid  across  stringers  of  an 
unfioored  hallway  on  the  fifth  floor  of  a 
building  in  course  of  construction  for  passage 
from  room  to  room.  Convey  v.  Finn,  114  N. 
Y.  Supp.  864,  866,  130  App.  Div.  440 ;  a  beam 
of  timber  hung  from  one  column  to  another, 
and  lashed  to  them  by  ropes,  for  the  puri>ose 
of  holding  the  iron  girders  of  a  steel  building 
until  the  wall  was  erected  between  the 
beams,  and  also  to  furnish  a  place  for  the 
employes  to  walk  in  spacing  the  girders, 
Welk  V.  Jackson  Architectural  Ironworks, 
90  N.  Y.  Supp.  541,  542,  98  App.  Div.  247; 
a  staging   consisting   of   "painter's  horses" 
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and  planks  placed  on  the  horses  about 
eight  feet  above  the  floor  of  a  car  repair 
shop,  Caddy  t.  Interborough  Rapid  Transit 
Co.,  88  N.  B.  747,  748,  195  N.  Y.  415,  30  L. 
R,  A.  (N.  S.)  30;  a  plank  placed  between 
brick  piers  for  the  use  of  a  painter,  Holsapple 
V.  International  Paper  Co.,  137  N.  Y.  Supp. 
460,  452,  152  App.  Div.  606;  planks  laid  on 
*'horses"  placed  on  each  side  of  a  hole  in 
the  floor  above  the  basement  of  a  steel 
building  in  process  of  construction  for  the 
use  of  the  workmen,  Warren  v.  Post  &  Mc- 
Cord,  112  N.  Y.  Supp.  960,  964,  128  App.  Div. 
572;  and  planks  laid  on  arch  beams  in  a 
building  in  process  of  construction  for  the 
use  of  employes  to  carry  material,  Nixon  v. 
Thompson-Starrett  Co.,  115  N.  Y.  Supp.  130, 
131  App.  Div.  152;  but  not  ties  laid  on  the 
deck  of  a  bridge  in  process  of  construction 
for  the  purpose  of  accommodating  a  travel- 
ing derrick,  and  also  used  by  a  signalman  as 
a  place  to  stand  while  assisting  in  shifting 
the  rails,  Brady  v.  Pennsylvania  Steel  Co., 
119  N.  Y.  Supp.  75,  77,  134  App.  Div.  372. 
This  statute  does  not  apply  to  ordinary  stag- 
ing put  up  in  a  room  about  five  feet  above 
the  floor  to  facilitate  the  placing  of  fixtures ; 
and  a  master  is  not  liable  for  an  injury  to 
an  employ^  from  its  use  under  the  statute, 
where  he  is  not  liable  under  the  common 
law.  Schapp  v.  Bloomer,  73  N.  B.  663,  664, 
181  N.  Y.  126. 

Plaintiff,  a  carpenter,  was  employed  in 
erecting  a  house.  A  scaffold  for  the  work 
was^bullt  in  sections.  Two  planks  laid  side 
by  side  rested  on  crosspieces,  one  end  of  a 
OTosspiece  being  nailed  to  the  house,  and 
the  other  end  to  an  upright  As  the  work 
progressed,  ,the  scaffold  was  raised;  the 
planks  being  put  on  crosspieces  higher  up. 
While  plaintiff  was  doing  this,  one  plank  be- 
ing placed  on  the  higher  crosspieces,  and  he 
b^ng  on  the  other,  the  one  on  which  he  was 
walking  broke  from  a  defect  therein.  Held, 
that  the  "scaffold"  was  one  used  in  erecting 
the  building,  and  furnished  by  the  employer 
for  that  purpose,  within  the  Labor  Law,  so 
as  to  make  the  employer  liable,  and  that 
plaintiff  was  not  merely  changing  the  scaf- 
fold, and  not  using  it  as  such.  Jones  y. 
Gamble,  126  N.  Y.  Supp.  143,  146,  140  App. 
Div.  733. 

Defendant  desiring  to  remove  certain 
false  work  in  the  celling  over  the  bins  of 
an  elevator,  stringers  were  laid  on  angle 
irons  standing  3  feet  above  the  floor  on  each 
side  of  an  open  bin  about  20  feet  apart,  and 
loose  planks  were  laid  across  the  stringers. 
The  stringers  were  made,  under  directions 
of  defendant's  assistant  superintendent,  out  of 
2x6  material  which  had  been  previously  used, 
varying  from  5  to  9  feet  long.  These  were 
laid  together,  overlapping  each  other,  and 
fastened  together  with  nails,  which  did  not 
go  through  more  than  two  planks ;  the  whole 
stringer  being  21  feet  long  and  6  inches  thick. 
Plaintiff,  a  laborer,  laid  two  of  the  stringers 


on  the  angle  irons  over  one  of  the  open  binSi 
and  while  taking  down  the  false  work  a 
piece  2x6  and  6  feet  long  fell  on  the  plank, 
breaking  one  of  the  stringers  and  precipitat- 
ing plaintiff  to  the  bottom  of  the  bin,  76  feet 
below.  Held,  that  the  structure  was  a  "scaf- 
fold" within  the  Labor  Law,  which  defend- 
ant caused  to  be  furnished  to  plaintiff,  mak- 
ing defendant  absolutely  answerable  for  the 
safety  of  such  erection.  MacDonald  En- 
gineering Co.  Y.  Manns,  177  Fed.  203,  204, 101 
C.  0.  A.  373. 

SCALDING  WATER 

Injuries  from,  as  accident,  see  Acddenl 
— ^Accidental. 

SCALE 

See  Stumpage  Scale. 

SCAUS  WEIOHl 

"Scale  weight"  is  the  determination  of 
the  weight  by  what  the  material  actually 
weighs  in  pounds.  Hale  Bros.  v.  MilUkeD, 
90  Pac.  365,  869,  5  Cal.  App.  344. 

BCALEB 

See  Competent  Scales. 

SCALP 

SCALPER 

''Scalpers'*  are  persons  engaged  in  buy- 
ing and  selling  railroad  tickets  as  brokers. 
Illinois  Cent  R.  Co.  v.  Caffrey,  128  Fed.  770. 

A  "scalper,"  as  used  in  an  attrition  mill 
for  preventing  foreign  substances  from  get- 
ting into  the  mill,  is  a  device  consisting  of  a 
sieve  that  oscillates.  It  is  spread  under  the 
elevator  that  carries  the  feed  to  the  grinding 
mill,  so  that  the  feed  passes  over  this  before 
it  reaches  the  attrition  milL  The  oscillation 
of  the  sieve  shoves  the  foreign  substances  to 
one  side  while  the  fine  grain  goes  through. 
It  is  a  device  to  prevent  spoiling  the  mills. 
Stitcht  Y.  Buffalo  Cereal  Co..  101  N«  Y.  Supp. 
905,  907. 


SCAMMONY  RESIN 

As  medicinal  preparation. 
Preparation. 


see  Medicinal 


SCANDAL 

"  'Scandal'  in  a  pleading  consists  of  any 
unnecessary  allegation  bearing  cruelly  on  tiie 
moral  character  of  an  individual,  or  stating 
anything  contrary  to  good  manners,  or  any- 
thing unbecoming  the  dignity  of  tiie  court 
to  hear."  McNulty  v.  Wiesen,  130  Fled.  1012, 
1013. 

''Scandal"  is  impertinent  matter  which  is 
also  criminatory  or  which  otherwise  reflects 
on  the  character  of  an  individual,  and  no 
matter  which  is  not  also  impertinent  will 


SCANDAL 


477 


SCHEME 


constitnte  scandal,  however  strong  Its  asper- 
sions or  reflections.  Manhattan  Tmst  Go.  ▼. 
Chicago  Electric  Traction  Co.,  188  Fed.  1006, 
1008. 

**  'Pmriency'  is  an  elastic  term.  Matter 
and  conduct  which  some  good  people  deem 
prurient  other  good  people  deem  chaste. 
There  is  no  fixed  standard  of  pruriency.  It 
is  largely  a  matter  of  education  and  taste. 
And  the  same  is  true  in  respect  of  'scandal* 
and  *shamelessness.*  *'  Hence  where  a  crit- 
ic published  of  a  book  and  its  author  that 
they  were  a  ^'scandal*'  and  "shameless/*  and 
that  the  author  was  "prurient,*'  under  cir- 
cumstances that  would  not  justify  the  charg- 
es beyond  question,  it  was  for  the  jury  to 
say  whether  the  inferences  drawn  by  the 
critic  from  the  facts  were  reasonably  possiblOi 
and  therefore  permissible.  MacDonald  v. 
Sun  Printing  &  Publishing  Ass*n,  92  N.  Y. 
Supp.  37,  40,  45  Misc.  Rep.  441. 

SOAHDAIilTM  ICAOKATUM 

The  dignity  of  dignitaries  in  olden  times 
was  under  especial  protection,  while  words 
spoken  in  derogation  of  a  common  person 
were,  at  the  most,  mere  slander ;  such  words 
spoken  in  derogation  of  a  i)eer,  a  judge,  or 
other  great  officer  of  the  realm  were  called 
"scandalum  magnatum.'*  Del  Ponte  t.  So- 
deta  Italiana  Di  M.  S.  Guglielmo  Marconi,  60 
Atl.  237,  239,  27  R.  I.  1,  70  L.  R.  A.  188,  114 
Am.  St.  Rep.  17. 

SCENIC  RAILWAY 

A  "scenic  railway*'  being  a  railway  on 
which  cars  are  run  for  the  purposes  only  of 
amusement,  where  the  track  is  elevated  for  a 
considerable  distance  at  the  place  of  beginning 
and  built  on  an  incline,  the  cars  being  propel- 
led by  the  force  of  gravity,  is  not  "such  place 
of  public  amusement**  as  a  "merry-go-round," 
and  is  not  prohibited  from  being  kept  open 
on  Sunday,  by  Rev.  Codes,  $  6825.  In  re 
Hull,  110  Pac.  256,  267,  18  Idaho,  475,  80  L. 
R.  A.  (N.  S.)  465. 

SCHEDULE 

See  Duly  Scheduled. 

Since  the  word  *Sschedule,'*  as  used  in  the 
statute  requiring  a  railroad  company  to  keep 
open  its  depots  for  a  specified  period  preced- 
ing the  arrival  of  passenger  trains  allowed 
"by  schedule**  to  stop,  implies  that  the  opera- 
tion of  a  train  is  governed  by  rule,  an  allega- 
tion, in  a  complaint  in  an  action  against  a 
railroad  company  for  injuries  sustained  by 
an  intended  passenger  by  reason  of  being 
compelled  to  wait  out  of  doors  for  a  train, 
that  the  train  was  due  "to  arrive  and  stop 
for  the  taking  on  of  passengers*'  at  a  time 
stated,  does  not  show  a  violation  of  tne  stat- 
ute. Draper  v.  Evansville  &  T.  H.  R.  Co.,  74 
N.  El  889,  165  Ind.  117,  6  Ann.  Gas.  568. 


A  "schedule"  or  'Inventory"  is  a  list  or 
catalogue  of  property  merely,  without  at- 
tempt to  describe  the  same  in  detalL  A 
"schedule**  of  property  for  taxation  is  a  list 
of  assessable  articles  without  attempt  to 
describe  the  same  in  detalL  A  "statement** 
is  "a  formal,  exact,  detailed  presentation.** 
A  "statement**  would  contain  all  that  would 
appear  in  a  "schedule"  or  list,  but  would  con- 
tain minutlte  and  matter  of  description  not 
necessary  to  a  "schedule'*  or  "inventory.** 
Section  49  of  the  Revenue  Act  (8  Starr  &  C. 
Ann.  St  1896,  p.  3423,  c.  120),  prescribing  a 
penalty  for  the  failure  of  a  railroad  to  file 
a  statement  with  the  county  clerk,  refers  to 
the  statement  or  schedule  showing  the  prop- 
erty held  for  right  of  way,  and  the  length  of. 
tracks  and  turnouts  and  tracts  of  land 
through  which  the  road  runs  (which  property 
is  afterwards  described  as  "railroad  track") 
which  is  required  to  be  filed  by  section  41  of 
the  act,  and  cannot  be  extended  by  implica* 
tion  to  include  the  failure  to  report  the  value 
of  the  railroad  track  annually,  or  to  return 
the  lists  of  rolling  stod^  required  to  be  re- 
turned by  section  44,  or  to  the  failure  to 
make  the  list  or  schedule  of  personal  proper- 
ty or  real  estate,  which  Is  required  to  be  list- 
ed by  section  46.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  People,  75  N.  E.  868,  370,  217  111.  164. 

The  action  of  the  county  board  of  super- 
visors in  auditing  and  certifying  the  expenses 
of  primary  elections,  as  required  by  Code 
Supp.  1907,  §  1087a5,  Is  a  part  of  its  proceed- 
ings, and  a  schedule  of  the  Items  of  such  ex- 
penses is  within  Code,  §  441,  requiring  the 
publication  of  "schedules  of  bills  allowed.** 
Index  Printing  Co.  v.  Board  of  Sup*rs  of 
Muscatine  County,  130  N.  W.  401,  402,  150 
Iowa,  411. 

SCHIEBXnJB  RATE 

See  Standard  Schedule  Rata 

SCHEME 

See  Confidence  Scheme ;  Similar  Scheme. 
Scheme  of  chance,  see  Chance. 

To  constitute  the  ofPense  of  "using  the 
mails  to  effectuate  a  scheme  to  defraud,*' 
within  Rev.  St.  |  5480,  the  scheme  must 
have  contemplated  the  use  of  the  post  office 
establishment  to  effectuate  it,  and  not  the 
use  of  the  malls  as  a  mere  incident  to  some 
fraudulent  scheme.  United  States  v.  Mc- 
Crory,  175  Fed.  802,  804. 

A  scheme  by  the  owner  of  a  saloon,  to  be 
effected  by  opening  correspondence  through 
the  mails,  to  Induce  different  persons  to  each 
purchase  a  half  interest  in  his  saloon  as  a 
partner,  and  to  pay  largely  more  than  it  was 
worth,  by  misrepresenting  its  value  and  the 
amount  of  its  profits,  and  to  thus  obtain 
their  money  without  their  receiving  any  equiv- 
alent therefor,  held  a  "scheme  to  defraud,** 
within  the  meaning  of  Rev.  St.  §  5480,  and  to 
be  sufficiently  charged  in  an  Indictment  there- 


SCHEME 


478 


SCHEME 


under.  Van  Densen  v.  United  States,  151 
Fed.  989,  81  0.  C.  A.  175. 

The  elements  of  the  offense  of  devising  a 
"scheme"  op  "artifice"  to  defraud,  to  be  ef- 
fected by  means  of  the  post  office  establish- 
ment of  the  United  States  in  violation  of 
Rev.  St  §  5480,  are:  (1)  That  defendant  de- 
vised the  "scheme"  to  defraud,  as  alleged; 

(2)  that  he  intended  to  effect  such  "scheme" 
or  "artifice"  by  opening  correspondence  or 
communication  with  the  persons  intended  to 
be  defrauded,  by  means  of  the  post  office  es- 
tablishment of  the  United  States,  or  by  incit- 
ing them  to  open  correspondence  with  him 
respecting  such  "scheme"  or  "artifice" ;    and 

(3)  that  in  the  furtherance  and  execution  of 
the  "scheme,"  or  in  attempting  to  further  the 
same,  defendant  deposited  or  caused  to  be 
deposited  in  the  United  States  post  office  let- 
ters, papers,  writings,  or  circulars,  or  took 
from  the  post  office  papers  or  writings  con- 
nected with  the  furtherance  of  such  ."scheme." 
A  "scheme"  is  a  design  or  plan  formed  to  ac- 
complish some  purpose.  An  "artifice"  is  an 
ingenious  contrivance  or  device  of  some  kind 
and,  when  used  to  defraud,  corresponds  with 
"trick"  OP  "fraud."  Hence  a  "scheme"  or 
"artifice"  to  defraud,  within  the  meaning  of 
the  statute,  is  to  form  some  plan,  device,  or 
trick  to  perpetrate  the  fraud  upon  another. 
United  States  v.  Dexter,  154  Fed.  S90,  893, 
896. 

An  indictment  for  using  the  mails  to  de- 
fraud, in  violation  of  Rev.  St  §  5480,  by  sub- 
dividing a  tract  of  land  in  Louisiana  of  small 
value  into  lots  10  or  20  feet  square,  and  sell- 
ing certificates,  each  purporting  to  give  the 
holder  an  option  to  purchase  an  interest  in 
a  lot,  upon  false  representations  that  the  lots 
were  within  an  oil  district  and  very  valuable, 
and  that  large  cash  offers  had  been  made 
for  certain  of  the  same,  construed,  and  held 
not  to  charge  a  ''lottery"  or  a  "gambling  en- 
terprise" but  a  "scheme  and  artifice  to  de- 
fraud" within  the  meaning  of  the  statute, 
which,  when  carried  on  by  means  of  cor- 
respondence through  the  mails,  constituted  a 
violation  thereof.  Gk>urdain  v.  United  States, 
'   154  Fed.  453,  458,  83  0.  C.  A.  309. 

To  constitute  a  "scheme  to  defraud"  to 
be  carried  out  by  the  use  of  the  mails,  in  vio- 
lation of  Rev.  St.  §  5480,  as  amended  by  Act 
March  2,  1889,  c.  393,  §  1,  25  Stat  873,  it  is 
not  necessary  that  the  scheme  should  be 
fraudulent  on  its  face;  but,  although  it  is 
apparently  a  legitimate  business,  it  is  within 
the  statute  if  there  was  an  intention  not  to 
conduct  such  business  honestly,  but  to  use 
it  to  defraud.  McConkey  v.  United  States, 
171  Fed.  829,  832,  96  C.  C.  A.  501. 

A  scheme  to  induce  persons  to  purchase 
stock  in  a  corporation  by  false  and  fraudu- 
lent representations  that  the  money  paid 
would  go  into  the  corporation's  treasury  for 
development  purposes,  that  the  officers  would 
not  sell  their  shares,  and  believed  that  they 


would  become  of  enormous  value,  that  stock 
held  by  officers  was  nontransferable,  that 
only  treasury  stock  was  on  the  market,  and 
that  all  increases  on  the  selling  of  the  stock 
was  justified  by  the  development  of  the  busi- 
ness, was  a  "scheme  and  device  to  defraud," 
within  Rev.  St  S  5480,  prohibiting  the  use  of 
the  mails  in  furtherance  of  a  scheme  or  arti- 
fice to  defraud,  etc. ;  the  statute  being  intend- 
ed broadly  to  prevent  the  use  of  the  mails 
to  despoil  the  public,  whether  such  result  was 
intended  to  be  accomplished  by  plain  false- 
hoods, or  by  the  most  alluring  and  complicat- 
ed contrivances.  Wilson  v.  United  States, 
190  Fed.  427,  433,  111  O.  0.  A.  231. 

An  indictment  for  violating  Rev.  St  i 
5480,  as  amended  by  Act  Gong.  March  2, 1889, 
c.  393,  §  1,  25  Stat  873,  prohibiting  the  use 
of  the  United  States  mails  in  furtherance  of 
a  "sdieme  or  artifice  to  defraud,"  must  al- 
lege,  not  only  that  the  defendant  had  devised 
a  scheme  or  artifice  to  defraud,  but  must  also 
plead  facts  showing  what  the  artifice  was, 
wherein  the  fraud  consisted,  and  how  it  was 
to  be  accomplished,  the  words  "scheme  or 
artifice"  not  being  equivalent  to  a  plan  or 
mode  of  effecting  a  fraud,  but  must  be  a 
plan  so  cunningly  devised  and  pre:«ented  as 
to  appeal  to  human  passion  for  gain,  by  un- 
truthful and  seductive  embellishment  of  ad- 
vantages, begetting  confidence  where  it  would 
not  otherwise  be  bestowed.;  and  hence  an  in- 
dictment merely  charging  that  defendant 
caused  another  to  order  a  diamond  ring  from 
complainant  to  be  paid  for  on  the  installment 
plan,  through  the  United  States  mails,  with 
the  intent  not  to  pay  for  the  same,  did  not 
charge  a  scheme  to  defraud,  and  was  there- 
fore insufficient.  Etheredge  v.  United  States, 
180  Fed.  434,  437,  108  O.  C.  A.  856. 

The  offense  of  using  the  mails  in  further- 
ance of  "schemes  devised  for  the  purpose  of 
obtaining  money  or  property  under  false  pre- 
tenses," denounced  by  Rev.  St  i  3894,  in- 
cludes only  schemes  having  a  similitude  to 
the  lottery  and  other  like  schemes  particular- 
ly described  by  the  particular  words  of  the 
section,  and  does  not  cover  the  use  of  the 
mails  to  promote  other  schemes  to  obtain 
money  or  property  by  means  of  false  pretens- 
es, which  is  embraced  by  the  provisions  of 
section  5480,  making  criminal  the  use  of  the 
mails  to  carry  on  any  scheme  or  artifice  to 
defraud.  Making  false  and  fraudulent  repre- 
sentations through  the  mails  to  prospective 
buyers  of  cattle,  to  promote  a  scheme  to  de- 
fraud by  inducing  them  to  come  and  inspect 
the  cattle,  after  which  Inferior  cattle  were  to 
be  substituted  in  the  place  of  those  inspected 
and  sold,  is  not  punishable  under  Rev.  St  | 
3894,  making  criminal  the  use  of  the  malls  In 
furtherance  of  lotteries,  or  schemes  of  gain 
dependent  upon  chance,  or  "schemes  devised 
for  the  purpose  of  obtaining  money  or  prop- 
erty under  false  pretenses,"  but  such  acts 
constitute  the  offense  prc^bited  by  section 
5480^  of  using  the  mails  to  carry  on  an^ 


SCHISM 


479 


SCHOOL 


fldieme  or  artifice  to  defraud.  United  States 
V.  Stever,  32  Sup.  CL  51,  53,  222  U.  &  167, 
56  L.  Bd.  145. 

SCHISM 

A  "schism'*  heixxg  a  splitting  up  of  a 
church,  a  schism  took  place  in  the  general  as- 
sembly of  the  Cumberland  Presbyterian 
Church  when  one  part  of  the  assembly  of 
1906  declared  that  church  by  that  name  to 
be  a  thing  of  the  past,  while  the  other- part, 
carrying  out  a  previously  announced  purpose, 
met  at  a  hall  and  completed  the  organization 
of  the  general  assembly  which  claimed  to 
spealc  for  the  church.  Ramsey  t.  Hicks,  89 
N.  £.  597,  598,  44  Ind.  App.  490. 

SCHOOL 

See  Common  School;  District  School; 
Evening  Schools;  Free  Public  School; 
High  School;  Industrial  School;  Pri- 
mary and  Grammar  Schools;  Private 
School;  Public  School;  Sectarian 
School. 

Conducting  correspondence  school  as  in- 
terstate commerce,  see  Interstate  Com- 
merce. 

Begalar  school,  see  Regular  School  or 
College. 

See,  also,  Kindergarten. 

"A  'school*  is  a  place  of  primary  instruc- 
tion ;  an  establishment  for  the  instruction  of 
children;  as  a  primary  school;  a  common 
school;  a  grammar  school."  Northrop  y. 
City  of  Richmond,  53  S.  E.  962,  963,  106  Va. 
335. 

A  "school'*  is  an  institution  of  learning 
below  a  college  or  university,  a  place  of  pri- 
mary instruction,  and  generally  refers  to 
common  or  public  schools  maintained  at  the 
expense  of  the  public,  and  is  a  generic  term, 
and  denotes  an  institution  for  instruction  or 
education,  and  is  not  measured  by  the  walls 
of  a  building.  State  v.  Kalaher,  129  N.  W. 
1060,  1061,  145  Wis.  243. 

The  word  "schools,"  in  Const,  art  9,  f 
2,  providing  that  the  general  supervision  of 
the  public  schools  shall  be  vested  in  a  board 
of  education,  and  section  5  providing  against 
the  use  of  public  funds  in  aid  of  any  church 
or  religious  society  to  help  support  any 
school,  academy,  seminary,  college,  or  other 
literary  or  scientific  institution,  refers  to  the 
public,  free  common  schools  generally"  adopt- 
ed in  the  country,  having  special  specific  ref- 
erence to  the  district  schools  throughout  the 
state  established  for  the  training  and  instruc- 
tion of  the  youth  in  the  elementary  branches 
of  learning  below  the  grade  of  academy,  sem- 
inary, college,  university,  or  other  literary 
or  scientific  institution.  Pike  v.  State  Board* 
of  Land  Com'rs,  113  Pac.  447,  451,  19  Idaho, 
268,  Aim.  Cas.  1912B,  1344. 

The  word  ''school,"  except  when  applied 
to  a  building  or  place,  implies  plurality  or 


[Consociation.  St.  John's  Military  Academy 
T.  Bdwai-ds,  128  N.  W.  113, 114, 143  Wis.  651. 
139  Am.  St  Rep.  3 123. 

Act  June  18,  1895  (P.  L.  203),  provides 
that  persons  in  charge  of  schools  shall  refuse 
admission  to  children  except  on  certificate  of 
a  physician  that  they  have  been  successfully 
vacduated  or  had  smallpox.  Held,  that  such 
duty  is  imposed  upon  the  superintendents, 
principals,  and  teachers  in  charge  of  schools, 
and  mandamus  will  not  lie  to  compel 
school  directors  to  exclude  a  child  from 
school  who  has  failed  to  obtain  the  certifi- 
cate. By  "school  or  schools"  the  Legislature 
certainly  meant  the  places  where  the  pupils 
are  attending,  and  the  daily  notice  to  be  giv- 
en there  can  be  given  only  to  teachers,  since 
the  directors  are  not  daily  present  at  the 
**schools.**  Commonwealth  ex  rfel.  Carson  v. 
Rowe,  67  Atl.  66,  57,  218  Pa.  108. 

College 

A  commercial  college,  teaching  such 
branches  as  arithmetic,  readinsr,  penmanship, 
6i)elllng,  bookkeeping,  geography,  history, 
etc.,  is  a  ''school,"  within  >  the  meaning  of 
section  13,  art  1,  c.  77,  Comp.  St.  1903  (Cob- 
bey's  Ann.  St.  1903,  |  10412).  Rohrbaugh  v. 
Douglas  County,  107  N.  W.  1000,  1001,  76 
Neb.  679. 

The  word  "schools**  is  one  of  broad  sig- 
nification, and  sometimes  it  may  appear,  by 
the  connection  in  which  it  is  used,  to  include 
higher  institutions  of  learning;  but  ordina- 
rily, and  without  something  to  Indicate  that 
a  wider  meaning  was  intended  to  be  given  to 
the  word,  it  will  not  be  taken  to  include  high- 
er institutions  of  learning,  such  as  colleges, 
universities,  or  institutions  for  the  teaching 
of  trades,  professions,  or  business;  and 
where  a  street  railway  was,  as  a  condition 
to  a  grant  of  a  location,  required  to  provide 
to  pupils  in  attendance  upon  the  public 
schools,  the  state  normal  school  of  W.,  or 
any  school  in  W.,  transportation  at  lialf 
price  while  going  to  and  from  school,  neither 
a  college  nor  a  business  institute  in  W.  could 
fairly  come  within  the  language  of  the  rest 
Murphy  V.  Worcester  Consol.  St  Ry.  Co., 
85  N.  E.  507,  512,  199  Mass.  279. 

Rev.  Pol.  Code,  f  2859,  as  amended  by 
Laws  1907,  c.  175,  provides  that  no  person 
shall  maintain  any  place  for  the  sale  or  dis- 
posal of  intoxicating  liquors  within  300  feet 
of  the  grounds  of  any  public  or  private 
school.  Laws  1907,  c.  177,  declares  that  no 
license  shall  be  granted  for  the  sale  of  in- 
toxicating liquors  at  any  place  within  one- 
third  of  a  mile  of  any  college  or  academy 
which  gives  instruction  in  regular  classical 
and  scientific  courses,  and  that  the  sale  of 
liquor  within  such  prescribed  territory  may 
be  enjoined,  provided  that  the  act  shall  not 
be  construed  to  apply  to  any  school  or  col- 
lege devoted  only  to  instruction  in  business 
methods.  Civ.  Code,  §  2443,  provides  that 
words  in  use  in  any  statute  are  to  be  under- 
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Stood  In  their  ordinary  sense,  except  when  a 
contrary  intention  plainly  appears.  Held,  in 
an  action  to  enjoin  the  maintenance  of  a 
licensed  saloon  within  300  feet  of  an  institu- 
tion or  "business  college"  conducted  by  plain- 
tiff in  which  he  gave  instruction  in  book- 
keeping, typewriting,  stenography,  commer- 
cial law,  etc.,  that  "school*'  meant  a  place 
for  instruction  in  any  branch  or  branches  of 
knowledge,  an  establishment  Imparting  edu- 
cation, also  the  institution  or  collective  body 
of  teachers  and  learners  in  such  a  place; 
and  that,  without  qualification,  was  used  of 
an  institution  for  teaching  children,  and  that, 
In  view  of  the  express  exclusion  of  such  in- 
stitutions as  that  of  the  plaintiff  by  Laws 
1907,  c.  177,  it  was  not  such  a  school  as  was 
comprehended  by  section  2859  as  amended; 
and  hence  that  plaintiff  was  not  entitled  to 
an  injunction.  Granger  t.  Lorenzen,  133  N. 
W.  259,  260,  28  S.  D.  295. 

Different  .floliools  in  same  building 

Sanborn's  St.  Supp.  1906,  §  1548,  subds. 
5,  6,  provide  that  no  liquor  license  shall  be 
granted  for  a  sQ^loon  within  300  feet  of  any 
public  or  parochial  school  ground,  whenever 
a  list  of  the  parents  and  guardians  of  pu- 
pils enrolled  in  any  such  school,  together 
with  a  remonstrance  by  a  majority  there- 
of, are  filed  with  the  city  clerk.  There  were 
both  high  school  and  grade  school  pupils  in 
the  school  building  in  question,  but  the  list 
and  remonstrance  did  not  contain  a  majority 
of  the  parents  and  guardians  of  children  in 
either,  but  only  contained  a  majority  of  par- 
ents and  guardians  of  children  enrolled  in 
the  high  school  building.  Held,  that  the 
word  "school"  did  not  mean  all  the  pupils 
in  one  school  building,  and  that  two  schools 
may  be  conducted  in  one  building,  or  one 
school  in  two  buildings,  and  the  list  was 
therefore  insufficient  State  v.  Kalaher,  129 
N.  W.  1060,  1061,  145  Wis.  243. 

PriTate  sohool 

A  "school,*'  in  the  ordinary  acceptation 
of  its  meaning,  is  a  place  where  instruction 
is  imparted  to  the  young.  If  a  parent  em- 
ploys and  brings  into  his  residence  a  teacher 
for  the  purpose  of  instructing  his  child  or 
children,  and  such  instruction  is  given  as  the 
law  contemplates,  the  meaning  and  spirit  of 
the  law  have  been  fully  complied  with.  This 
would  be  the  school  of  a  child  or  children  so 
educated,  and  would  be  as  much  a  private 
school  as  if  advertised  and  conducted  as 
such.  A  parent  in  good  faith  employed  a 
teacher  formerly  employed  in  the  public 
schools  to  teach  his  child.  It  was  arranged 
that  the  child  should  be  taught  in  all  the 
branches  taught  in  the  public  schools.  The 
child  attended  the  teacher's  home  regularly 
every  school  day,  and  received  instruction 
equal  to  that  which  could  have  been  received 
at  the  public  schools.  The  teacher  did  not 
advertise  herself  as  keeping  a  private  school, 
and  had  no  regular  tuition  fixed  nor  any 


school  equipments,  and  made  no  arrange- 
ment to  take  other  pupils.  This  was  a 
school,  within  Bums*  Ann.  St  1901,  g  6038a, 
providing  that  every  parent  shall  be  required 
to  send  his  chUd  to  a  public,  private,  or  pa- 
rochial school  each  year.  State  v.  Peterman, 
70  N.  B.  650,  551,  32  Ind.  App.  665. 

As  purely  public  oharity 

See  Purely  Public  Charity. 

Soliool  of  daneins,  riding;,  eto. 

A  ''school**  within  the  meaning  of  the 
constitutional  provision  exempting  certain 
property  from  taxation  is  a  place  where  sys- 
tematic instruction  in  useful  branches  of 
learning  is  given  by  methods  common  to 
schools  and  institutions  of  learning,  and  does 
not  ordinarily  include  schools  for  teaching 
dancing,  riding,  etc.  People  v.  Deutsche 
Evangelisch  Lutherische  Jdiovah  Gemeinde 
Unge8,nder  Augsburglsche  Confession,  94 
N.  B.  162,  164,  249  111.  182. 

8CHOOI«  AOCOMMOBATZOIIS 

See  Suitable  School  Accommodationfl. 

SCHOOL  BOARD 

See  High  School  Board. 
As  owner,  see  Owner. 

SCHOOL  BOOK  PUBUSHEB 

As  public  agency,  see  Public  Agency. 

SCHOOL  CHILBBEK 

A  franchise  granted  an  electric  railroad 
company  provides  that  "school  children"  go- 
ing to  and  returning  from  school  shall  ride 
for  half  fare.  Rem.  &  Bal.  Code,  |§  4317, 
4333,  and  4366,  speak  of  those  attending  the 
State  University,  the  State  College,  and  nor- 
mal schools  as  ^'students,**  and  in  chapter  8, 
f  4406,  where  common  schools  are  defined, 
the  Legislature  adopts  the  word  ''children.** 
In  section  4714,  under  the  title  "Compulsory 
Education,*'  the  law  refers  to  "child**  or 
"children.**  Held  that,  as  the  common  ac- 
ceptation of  the  words  "school  children**  is 
children  attending  the  common  school,  it 
must  be  considered  that  the  parties  had  tliat 
in  mind  at  the  time  of  the  granting  of  the 
franchise,  so  that  students  at  the  State  Uni- 
versity and  of  business  colleges  would  not  be 
entitled  thereunder  to  ride  for  half  fare. 
State  ex  rel.  City  of  Seattle  v.  Seattle  Elec- 
tric Co.,  128  Pac.  220,  221,  71  Wash.  213,  43 
L.  R.  A.  (N.  S.)  172. 

SCHOOL  COBPORATIOIC 

As  corporation,  see  Corporation. 

Code,  I  2794,  which  provides  that,  *^ipon 
the  written  petition  of  any  ten  voters  of  a 
city,  town,  or  village  of  over  one  hundred 
residents  to  the  board  of  the  school  township 
in  which  the  portion  of  the  town  having  the 
largest  number  of  voters  is  situated,  such 
board  shall  establish  the  boundaries  of  a  pro- 
posed independent  district,  including  therein 
all  of  the  city*  town  or  village*'*  etc.,  when 
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read  In  the  light  of  tlie  history  of  the  school 
legislation,  should  he  considered  as  though 
the  words  "school  corporation"  were  substi- 
tuted or  "school  township,"  and  is  applica- 
ble to  a  case  where  the  town  Includes  terri- 
tory which  was  a  part  of  one  or  more  inde- 
pendent school  districts.  Rural  Independent 
School  Dist  No.  10  v.  New  Independent 
School  Dist,  94  N.  W.  284,  285,  287, 120  Iowa, 
119. 

SCHOOL  BIRECTOB 

As  holding  an  office,  see  Officer. 

SCHOOL  DISTRICT 

See  Town  School  District 

Any  school  district,  see  Any. 

Assets  of  school  district,  see  Assets. 

Inhabitants  of,  see  Inhabitant  of  Dis- 
trict     . 

Institution  as  embracing  school  district, 
see  Institution. 

A  *^hool  district"  is  composed  of  cer- 
tain contiguous  territory,  governed  by  one 
school  board,  authorized  to  select  one  school 
site,  secure  one  schoolhouse,  and  conduct 
one  school,  except  where  separate  schools 
are  required  for  colored  pupils.  Kellogg  y. 
School  Dist.  No.  10  of  Comanche  County,  74 
Pac  110,  117,  IS  Okl.  2815. 

A  legally  constituted  "school  district**  Is 
the  territory  erected  into  a  school  district 
by  operation  of  law.  The  board  of  education 
do  not  constitute  the  district  That  is  merely 
the  method  provided  for  its  government,  the 
machinery  for  managing  the  schools  in  the 
district.  McCarter  v.  Board  of  Education  of 
Borough  of  Bradley  Beach,  63  Atl.  93,  94,  73 
N.  J.  Law,  301. 

A  "school  district"  Is  not  the  county.  It 
is  a  legal  subdivision  of  the  county,  but  it 
is  a  distinct  entity,  and  is  in  this  state  a 
distinct  municipal  corporation.  Balllnger's 
Ann.  Codes  &  St  §  468,  requiring  prosecut- 
ing attorneys  to  give  advice  to  all  the  county 
and  precinct  officers  and  directors  and  super- 
intendents of  common  schools  as  to  their  of- 
ficial business,  and  to  draw  up  in  writing  all 
contracts  and  like  instruments  of  an  offi- 
cial nature,  for  the  use  of  said  officers,  does 
not  require  a  prosecuting  attorney  to  api)ear 
In  court  and  conduct  litigation  on  behalf  of 
a  school  district  without  compensation  other 
than  that  received  in  his  official  capacity. 
Bates  v.  School  Dist  No.  10  of  Pierce  Coun- 
ty, 88  Pac.  944,  945,  45  Wash.  498. 

As  ednoational  corporation  or  society 

See  Educational  Corporation;  Educa- 
tional Societies. 

JLa  uiinieipality 

See  Municipality;  Municipal  Corpora- 
tion. 

Am  political  snbdiTisioii 

See  Political   Subdivision. 
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As  quasi  eorpoxatiom 

As  quasi  public  corporation,  see  Quasi 
Public  Corporation. 

A  "school  district"  is  a  quasi  corporation 
created  pursuant  to  legislative  enactment 
It  can  exercise  only  those  powers  which  are 
expressly  conferred  by  statute  or  which  arise 
therefrom  by  necessary  implication.  A.  H. 
Andrews  Co.  v.  Delight  Special  School  Dist, 
128  S.  W.  361,  3«2,  95  Ark.  2d. 

A  "school  district"  is  but  a  quasi  corpo- 
ration, with  limited  powers,  and  can  do  only 
those  things  which  the  law  expressly  allows 
or  implies.  Montpelier  Sav.  Bank  &  Trust 
Co.  V.  School  Dist  No.  6,  92  N.  W.  439,  442, 
115  Wis.  622;  Schmutz  v.  Special  School 
Dist.  of  City  of  Little  Rock,  95  S.  W.  438, 
439,  78  Ark.  118  (citing  Memphis  Trust  Co. 
V.  Board  of  Directors  of  St.  Francis  Levee 
Dist,  62  S.  W.  902,  69  Ark.  284;  1  Dill. 
Mun.  Corp.  ^  22). 

As  town 

See  Town. 

SOHOaL  FAOHJTIES 

See  Additional  School  Facilities;  Facil- 
ities. 

SCHOOL  FOB  FEEBLE-BIIlfDED 

As  agent  see  Agent. 

SCHOOIiHOirSE 

The  word  ''schoolhouse,"  as  used  in  Acts 
1908,  c.  27,  §  13  (Code  Supp.  1909,  c.  45,  { 
1571),  requiring  the  board  of  education  of  ev- 
ery district  to  provide  by  purchase  or  con- 
demnation suitable  schoolhouses  and  grounds, 
Includes  the  land  for  schoolhouses.  State  ex 
rel.  Post  V.  Board  of  Education  of  Clarksburg 
School  Dist.,  76  S.  B.  127,  71  W.  Va.  52, 

In  a  statute  providing  that  the  school 
trustees  shall  have  power  to  remove  "school- 
houses*'  when  directed  by  a  vote  of  the  dis- 
trict the  term  "schoolhouse"  does  not  mean 
simply  the  house,  but  refers  rather  to  the 
school  plant,  including  the  general  equip- 
ment, furniture,  maps,  charts,  globes,  and  pu- 
pils and  teacher.  A  school  board  cannot  dis- 
regard the  right  of  the  people  to  say  what 
shall  be  done  with  reference  to  the  permanent 
location  of  the  school.  State  ex  rel.  Bean  v. 
Lyons,  96  Pac.  922,  923.  925,  37  Mont  354 
(quoting  and  adopting  definition  in  State  ex 
rel.  Jay  v.  Marshall,  32  Pac.  648»  13  Mont. 
136). 

As  bvUdiniiE 

See  Building. 
As  dwelling 

See  Dwelling — ^Dwelling. House* 
High  soliool 

A  high  school  is  fairly  included  in  the 
terms  "for  school  purposes"  and  "schoolhouse 
or  schoolhouses,''  in  the  statute  declaring 
that  the  board  shall  decide  that  it  is  neces- 
sary to  raise  money  for  purdiasing  or  taking 
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and  condemning  lands  for  school  purposes  or 
for  erecting  a  schoolhonse  or  schoolhouses. 
Carllng  v.  Jersey  aty,  58  AtL  895,  397,  71 
N.  J.  Law,  154. 

Nurses'  training  school 

liquor  Tax  Law  (Laws  1896,  p.  51,  c.  112) 
f  11,  subd.  1,  relates  to  tbe  sale  of  liquors  to 
be  drunk  upon  the  premises,  and  section  24, 
subd.  2,  prohibits  traffic  under  the  former 
section  in  any  building  on  the  same  street 
and  within  200  feet  of  a  building  occupied  ex- 
clusively as  a  schoolhouse.  Held,  that  the 
term  "schoolhouse''  included  all  schoolhouses 
in  which  the  public  common  schools  and  high 
schools  were  conducted  and  private  and 
semipublic  schools  of  the  same  grade,  but 
did  not  include  a  building  in  which  a  nurses' 
training  school  was  conducted.  In  re  Town- 
send,  88  N.  E.  41,  42,  195  N.  Y.  214,  22  L.  R. 
A.  (N.  S.)  194,  16  Ann.  Cas.  92L 

As  pnUio  Iraildins 

See  Public  Building. 

As  pnblio  plaoo 

See  Public  Placp. 

8CHOOIJ10U8E  SITS 

See  Site. 

8CHOOI«  IsAHD  PURCKASEB 

See  Purchaser. 

80HOOL  I.ANDS 

Ai^  public  grounds,  see  Public  Grounds. 

The  term  "school  lands"  within  C5onst 
art  9,  §  8,  providing  that  not  to  exceed  25 
sections  of  school  lands  shall  be  sold  in  any 
one  year  which  sale  shall  be  in  subdivisions 
of  not  to  exceed  160  acres  to  any  one  individ- 
ual, company,  or  corporation  embraces  only 
sections  16  and  36  in  each  township,  and  does 
not  include  lands  granted  by  Congress  to  the 
state  for  specific  educational  purposes  which 
were  granted  to  the  state  for  the  use  of  the 
public  free  common  schools.  Pike  v.  State 
Board  of  Land  Gom'rs,  113  Pac.  447,  451,  19 
Idaho,  268,  Ann.  Cas.  1912B,  1344. 

SCHOOL  MATTERS 

See  Election  Pertaining  to  School  Mat- 
ters. 

SCHOOL       NOT       CONBirCTED       FOB 
PBOFIT 

See  Profit 

SCHOOL  OFFICER 

All  other  school  oflSoers,  see  All  Other. 
As  dvil  officers,  see  Civil  Officer. 

SCHOOL  PROPERTY 

Improvement  of  school  property,  see  Im- 
provement 

Pol.  Code,  §  1617,  subd.  4,  empowering 
the  school  board  to  rent  school  property, 
does  not  mean  to  rent  property  for  use  of 
Fichools,  because  such  property  would  not  be 
school    property."    Mahoney   t.    Board    of 
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Education  of  City  and  County  of  San  Frands- 
co,  107  Pac.  584,  586,  12  CaL  App.  203. 

SCHOOL  PURPOSES 

See  Building  Used  for;  Occupied  for 
School  Purposes;  Unoccupied  for 
School  Purposes. 

A  "high  school"  is  fairly  included  in  the 
term  "school  purposes,"  in  the  statute  relat- 
ing to  raising  money  for  acquiring  land  for 
"school  purposes."  Carllng  v.  Jersey  City, 
58  Ati.  395,  397,  71  N.  J.  Law,  154. 

SCHOOL  TAX 

As  county  tax,  see  County  Tax. 

SCHOOL  TOWNSHIP 

Code,  §  2794,  which  provides  that,  **upon 
the  written  petition  of  any  ten  voters  of  a 
city,  town,  or  village  of  over  one  hundred 
residents  to  the  board  of  the  school  township 
in  which  the  portion  of  the  town  having  the 
largest  number  of  voters  Is  situated,  such 
board  shall  establish  the  boundaries  of  a 
proposed  independent  district,  including 
therein  all  of  the  dty,  town  or  village,"  etc., 
when  read  in  the  light  of  the  history  of  the 
school  legislation,  should  be  considered  as 
though  the  words  "school  corporation"  were 
substituted  for  "school  township,"  and  is  ap- 
plicable to  a  case  where  the  town  includes 
territory  which  was  a  part  of  one  or  more  in- 
dependent school  districts.  Rural  Independ- 
ent School  Dist  No.  10  V.  New  Independent 
School  Dist.,  94  N.  W.  284.  287,  120  Iowa, 
119. 

Under  the  express  provisions  of  Bums* 
Ann.  St  1908,  §§  6404,  6405,  a  "school  town- 
ship" is  a  corporation,  and  has  control  of  the 
schools,  schoolhouses,  and  school  funds-  It 
is  a  distinct  legal  entity  from  that  of  the  dvil 
township.  Teeple  v.  State  ex  reL  Bower,  86 
N.  E.  49,  51,  171  Ind.  268. 

SCHOOL  TRUSTEE 

As  officer,  see  Officer. 
•     As  state  officer,  see  State  Officer. 

SCHOOL  YEAR 

Tear  as  school  year,  see  Year. 

SCIATICA 

In  an  action  for  injuries  to  a  passenger, 
where  plaintiff's  evidence  tended  to  show 
that  he  was  afflicted  with  "sciatica,"  which  is 
defined  as  neuralgia  of  the  sciatic  nerve,  and. 
in  a  popular  sense,  any  affection  of  the  hip 
or  adjoining  parts,  a  verdict  for  $1,000  held 
excessive  and  reduced  to  $250.  Brannon  v. 
Yazoo  &  M.  V.  R.  CJo.,  67  South,  172,  173,  129 
La.  916. 

SCIENCE 

See  Christian  Science. 

The  term  "science,  art,  or  skill,**  as  a 
limitation  of  expert  evidence.  Is  not  confined 
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to  matters  involying  abstruse  scientific  condi- 
tions. Schwantes  V.  State,  106  N.  W.  237, 
247,  127  Wis.  160  (citing  Webst  Diet ;  Page 
V.  Parker,  40  N.  H.  47;  Doster  v.  Brown,  25 
Ga.  24,  71  Am.  Dec.  153 ;  Heald  v.  Thing,  45 
Me.  392;  Lawson,  Exp.  Bv.  p.  229;  Whart 
Law  of  Ev.  [3cl  Ed.]  S  444). 

sonamno  assooiatioh 

An  incorporated  school  is  a  "scientific" 
or  "literary"  association  within  St  1898,  § 
1038,  exempting  from  taxation  property  of 
sijch  associations.  Board  of  Trustees  of 
Lawrence  University  v.  Outagamie  County, 
136  N.  W.  619,  620, 150  Wis.  244. 

SCIEimFiC  INSTITITTIOIC 

Under  Rev.  St  c.  9,  §  8,  providing  for 
taxation  of  real  estate  against  the  peri^on  in 
possession,  a  university  fraternity  in  posses- 
sion of  a  chapter  house,  built  on  the  campus 
under  a  contract  to  purchase  from  the  uni- 
versity, is  liable  for  taxes  assessed  against 
the  property ;  the  fraternity  not  being  ex- 
empt as  a  literary  or  "scientific  institution" 
within  section  6,  par.  2.  Inhabitants  of 
Orono  T.  Kappa  Sigma  Society,  80  AtL'  831, 
832, 106  Me.  820. 

SCIENTER 

Guilty  knowledge  necessary  to  fraud  is 
sometimee  designated  by  the  technical  term 
"scienter."  Collins  v.  Chipman,  95  S.  W.  666, 
673,  41  Tex.  Civ.  App.  563  (citing  Big.,  Fraad, 
U7);  .Mason  t.  Moore,  76  N.  E.  932,  937,  73 
Ohio  St.  275,  4  L.  R.  A,  (N.  S.)  597,  4  Ann. 
Cas.  240;  Curtley  v.  Security  Sav.  Soc,  89 
Pac.  180,  183,  46  Wash.  50. 

"A  false  representation,  made  with  the 
knowledge  of  its  falsity  by  the  utterer.  Is 
'sdenter*  in  law,  and  therefore  proof  that  the 
party  made  the  false  representation  concern- 
ing a  material  fact  with  knowledge  that  it 
was  false  at  the  time  it  was  made,  satisfies 
the  law  in  so  far  as  'scienter'  is  concerned, 
for,  from  the  fact  that  the  representation 
was  made  with  knowledge  of  its  falsity,  it 
must  be  taken  that  it  was  made  with  an  in- 
tent to  deceive  and  the  corrupt  element  or 
evil  design,  actual  knowledge  of  its  falsity 
being  present,  'scienter'  Is  thereby  actually 
established.  On  an  allegation  under  this 
phase  of  the  scienter,  the  Issue  is  the  actual 
evU  intent,  as  distinguished  from  honest  er- 
ror and  innocent  mistake.  A  second  phase 
of  the  law  of  scienter  arises  when  the  utterer 
of  the  representation  does  not  know  it  to  be 
false,  but  he  asserts  a  material  fact  as  of 
his  own  knowledge,  when  in  truth  he  bas  no 
knowledge  on  the  subject  as  to  whether  the 
representation  is  true  or  false.  Under  this 
phase  of  the  matter,  the  law  being  satisfied 
by  proof  of  the  party's  reckless  or  wanton 
conduct  in  asserting  positively  as  of  his  own 
knowledge  a  fact  concerning  which  he  knew 
nothing,  raises  up  and  supi>Ues  the  scienter 
constructively  from  the  reckless  conduct,  and, 


since  it  would  be  impossible  to  prove  that 
the  utterer  knew  or  believed  at  the  time  that 
his  statement  was  untrue,  the  question  of  his 
good  or  bad  faith  in  so  recklessly  represent- 
ing facts  as  of  his  own  knowledge  is  not  an 
issue,  for  the  law  steps  in  and  denounces  the 
whole  as  fraudulent  by  supplying  the  scien- 
ter. It  would  not  be  competent  for  him  to 
show  that  he  believed  the  facts  to  be  as  stat- 
ed by  him  at  the  time."  Serrano  v.  Miller 
&  Teasdale  Commission  Co.,  93  S.  W.  810, 
813,  117  Mo.  App.  185. 

SCILICET 

See  Videlicet 

SCINTILLA  OF  EVIDENCE 

A  "scintilla  of  evidence"  is  any  material 
evidence  which,  if  true,  would  teud  to  estab- 
lish the  issue  in  the  mind  of  a  reasonable 
juror.  Taylor  v.  Atlantic  Coast  Line  R.  Co., 
59  S.  E.  641,  643, 78  S.  C.  552 ;  Crosby  v.  Sea- 
board  Air  Une  Hy.,  61  S.  E.  1064,  1067,  81  S. 
C,24. 

The  "scintilla  of  evidence  rule"  is  one 
under  which  it  Is  the  duty  of  the  trial  court 
to  submit  the  case  to  the  jury  If  there  is  a 
scintilla  of  evidence  to  sustain  the  plalntilf's 
case,  but  the  verdict  cannot  stand  upon  a 
"scintilla  of  evidence"  against  overwhelming 
credible  evidence  to  the  conhrary.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  V.  Zachary's  Adm'r 
(Ky.)  106  S.  W.  842,  843.  See,  also,  Boswell 
V.  inrst  Nat  Bank  of  Laramie,  92  Pac.  624, 
635,  16  Wyo.  161. 

Whether  there  is  only  a  "scintilla  of  evi- 
dence" is  for  the  court  to  determine;  and, 
where  the  court  so  finds,  it  must  withdraw 
the  case  from  the  jury,  and  it  cannot  submit 
the  case  to  the  jury  because  it  finds  there  is 
more  than  a  scintilla,  and  yet  instruct  that, 
if  the  jury  find  there  Is  only  a  scintilla,  they 
will  not  be  justified  in  a  verdict  for  plain- 
tift.  Consolidated  Gas,  Electric  Light  & 
Power  Co.  v.  State,  to  Use  of  Smith,  72  Atl. 
651,  653,  660,  109  Md.  186  (citing  Baltimore 
&  O.  R.  Co.  V.  State,  to  Use  of  Savington,  18 
Att.  969,  71  Md.  590). 

SCIRE  FACIAS 

The  "scire  facias"  is  a  common-law  writ, 
and  not  a  statutory  remedy  to  obtain  a  per- 
sonal judgment,  and  based  upon  the  partic- 
ular proceeding  to  which  it  is  applicable. 
Kirk  V.  United  States,  131  Fed.  331,  335. 

"  *Scire  facias*  is  the  proceeding  by  which 
a  criminal  bond  is  forfeited."  Mason  v.  Tcr- 
reU,  60  S.  E.  4,  7,  3  Ga.  App.  348. 

''Scire  facias"  is  a  judicial  writ  at  com- 
mon law  to  revive  judgments,  or  to  obtain 
satisfaction  thereof,  from  sureties  upon  bail 
or  other  recognizances  taken  in  the  proceed- 
ings  in   which   the  Judgment  Is  rendered. 


SCIRE  FACIAS 


484 


SCIRB  FACIAS 


Egan  T.  Chicago  Great  Western  Ry.  Co.,  163 
Fed.  344,  350. 

"Scire  facias"  at  common  law  la  not 
strictly  an  original  writ,  but  is  a  judicial 
writ  founded  on  matter  of  record,  but,  when 
considered  as  to  the  Judicial  character  of 
the  records  upon  which  it  is  founded  the 
•  writ  is  a  mere  continuance  of  the  former 
action  when  the  record  is  a  judicial  record — 
e.  g.,  a  judgment — ^liability  being  fixed  by  the 
original  judgment,  and  not  by  the  writ,  but, 
when  the  writ  is  founded  upon  a  nonjudicial 
record.  It  is  of  the  nature  of  an  original  writ, 
and  is  the  commencement  of  the  action. 
Malsberger  v.  Parsons  (Del.)  75  Atl.  698,  700, 
1  Boyce,  254. 

While  "scire  facias"  cannot  be  regarded 
as  an  original  action  where  it  is  used  to  re- 
vive a  judgment,  but  it  must  be  so  regarded 
where  it  is  based  on  a  recognizance,  but 
whether  It  be  regarded  as  an  original  action 
or  not,  where  it  is  used  to  enforce  a  recog- 
nizance, the  judgment  in  such  an  action  must 
be  regarded  as  a  finality  and  res  judicata. 
State  V.  Boner,  49  S.  B.  944,  57  W.  Va.  81 
(citing  Freeman,  Judgm.  §  448;  Crawford  v, 
Flckey,  23  S.  E.  662,  41  W.  Va.  544). 

,  A  "scire  facias"  is  a  judicial  writ,  and 
.  ought  to  be  founded  on  a  record.  Where  the 
crown  has  unadvisedly  granted  anything  by 
letters  patent  which  ought  not  to  be  granted, 
the  remedy  to  repeal  the  patent  is  by  writ 
of  scire  facias  In  chancery.  In  the  United 
States  the  remedy  is  by  bill  in  equity  for  a 
judicial  decree  of  nullity  and  an  order  of 
cancellation  of  a  patent  issued  in  mistake  or 
obtained  by  fraud,  where  the  government  has 
a  direct  interest  or  is  under  obligation  to  the 
public  respecting  the  relief  invoked.  Mc- 
Carter  v.  Sooy  Oyster  Co.,  75  Atl.  211,  217, 
78  N.  J.  Law,  3W  (citing  8  Bac.  Abr.  609 ;  3 
Bl.  C.  260;  Bouv.  Law  Diet.  [Rawle's  Re- 
vision] 960;  United  States  v.  Beebe,  8  Sup. 
Ct.  1083,  127  U.  S.  338,  32  L.  Ed.  121). 

A  petition  or  complaint  reciting  a  prior 
order  for  alimony  pendente  lite,  nonpayment 
thereof,  the  amount  of  accrued  and  unpaid 
alimony,  and  refusal  of  defendant  to  pay  the 
same,  and  praying  for  judgment  that  plain- 
tiff have  execution  against  the  property  of 
defendant  subject  to  execution,  is  substantial- 
ly a  writ  of  "scire  facias"  and  is  unknown  to 
our  practice.  Kapp  v.  Seventh  Judicial  Dist. 
Court,  107  Pac.  95,  96,  32  Nev.  264,  Ann.  Gas. 
1912D,  177. 

A  "scire  facias"  is  a  writ  founded  on 
some  record  remaining  In  the  court  from 
which  it  is  issued,  and,  although  it  is  a  ju- 
dicial writ  of  execution,  yet  it  so  far  par- 
takes of  the  nature  of  an  original  writ  that 
the  defendant  is  entitled  to  plead  to  it,  and, 
as  to  the  judgment  debtor  and  his  heirs  or 
personal  representatives,  it  is  a  continuation 
of  the  former  proceeding.  As  known  to  the 
common  law,  it  was  founded  upon  some  mat- 
ter of  record,  as  judgments,  recognizances^ 


letters  patents,  etc.,  and  its  object  was  either 
to  obtain  execution  of  the  matter  of  record 
upon  which  it  was  based  or  to  vacate  or  set  it 
aside.  Brooks  v.  Preston,  68  Atl.  294, 295,  296, 
106  Md.  693  (citing  Poe,  PI.  &  Prac.  [3d  Ed.l 
§  585 ;  Blsh  v.  Williar,  59  Md.  384 ;  19  Bncy. 
PI.  &  Prac.  262.  263 ;  Bridges  v.  Adams,  32 
Md.  580). 

Afl  aotion  or  flvit 

"Scire  facias"  has  been  regarded  In  law 
as  an  action  or  suit  McLellan  v.  Lunt,  14 
Me.  254,  258. 

A  "scire  facias"  to  revive  a  dormant 
judgment  is  in  the  nature  of  a  suit,  and  the 
defendant  is  bound  to  plead  all  matters  of 
defense  that  he  has,  just  as  he  would  in  an 
ordinary  suit,  or  else  he  will  be,  after  the 
judgment,  concluded  as  to  any  defense  which 
could  have  been  made  the  subject-matter  of 
a  plea.  Helms  v.  Marshall,  49  S.  E.  733,  734, 
121  Ga.  769  (citing  Lewis  v.  Allen,  68  Ga.  400). 

While  "scire  facias"  to  revive  a  judgment 
is  like  a  suit  on  a  judgment  in  respect  to 
parties,  and  in  that  it  requires  a  defense,  the 
judgment  In  the  suit  on  the  judgment  is 
for  the  debt  and  damages,  while  that  on  the 
scire  facias  Is  that  plaintiff  have  execution, 
and  until  the  judgment  debt  is  satisfied  scire 
facias  may  be  prosecuted  at  the  same  time 
as  the  action  on  the  debt,  and  the  pendency 
of  the  scire  facias  does  not  abate  the  suit  on 
the  judgment  Drennen  v.  Dunn,  52  South. 
313,  314,  166  Ala.  213,  139  Am.  St.  Rep.  28. 

"A  *sclre  facla^,*  whether  considered  as 
an  original  or  judicial  writ,  is  an  action  and 
such  as  the  defendant  may  plead  to.  It  is 
considered  both  as  process  and  declaration. 
It  is  in  the  nature  of  a  declaration,  and  the 
proper  course  to  take  advantage  of  in^formal- 
ities  is  by  demurrer."  A  writ  of  scire  facias 
on  a  recognizance  is  considered  as  process 
and  declaration.  State  v.  Delaney,  70  Atl. 
311,  76  N.  J.  Law,  547  (citing  and  adopting 
Bac.  Abr.  624 ;  2  Tidd's  Prac.  1090). 

As  action,  proceeding,  or  luit 

See  Action ;   Civil  Action— Case— Suit— 
Etc.;  Proceeding;  Suit. 

As  continnation  of  a  proeeedins 

A  "scire  facias"  to  revive  a  judgment  is 
a  continuance  of  the  original  action,  and  is 
not  a  new  action.  A  federal  circuit  court  has 
power  to  issue  its  writ  of  scire  facias  to 
revive  its  judgment  and  to  prescribe  a  reason- 
able method  of  service  thereof  without  the 
district  The  conformity  act  does  not  require 
the  court  to  follow  the  method  prescribed  by 
a  state  statute  in  serving  the  writ  Collin 
County  Nat.  Bank  of  McKinney,  Tex.,  v. 
Hughes,  155  Fed.  389,  391,  83  C.  O.  A.  661. 

A  proceeding  by  "scire  facias"  is  not, 
strictly  speaking,  an  action,  but  a  mere  con- 
tinuation of  and  ancillary  to  the  original  ac- 
tion. BIck  V.  Dixon,  126  S.  W.  235,  147  Ma 
App.  68. 
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"Scire  facias"  to  revire  a  Judgment  Is  not 
a  new  suit,  but  a  continuation  of  the  old  one 
to  obtain  execution  which  can  no  longer  be 
Issued  as  of  right  because  of  lapse  of  time, 
the  writ  serving  the  double  purpose  of  a  writ 
and  declaration,  and  following  the  judgment 
to  be  revived  as  to  amount,  date,  and  parties. 
White's  Adm'r  v.  Palmer,  66  S.  E.  44.  46,  110 
Va.  490. 

'*While  a  'scire  facias'  has  been  called 
an  action  for  some  purposes,  and  by  some  de- 
cisions has  been  apparently  treated  as  a  new 
action,  even  where  its  object  is  to  revive  a 
judgment,  the  'better  opinion,  and  that  sup- 
ported by  the  weight  of  authority,  is  to  the 
effect  that  a  proceeding  by  scire  facias  to  re- 
vive a  judgment  is  not  an  original  proceed- 
ing, but  a  mere  continuance  of  the  former 
suit  It  is  merely  a  supplementary  remedy 
to  aid  in  the  recovery  of  the  debt  evidenced 
by  the  original  judgment,  and  upon  such  pro- 
ceedings the  merits  of  the  original  judgment 
cannot  be  inquired  into,  and  a  judgment  ren- 
dered in  such  a  proceeding  is  not  a  new  one 
for  the  debt  and  damages,  but  merely  an  or- 
der that  execution  shall  issue.  It  may  be 
said,  however,  that  in  all  cases  it  is  in  the  na- 
ture of  an  action,  in  that  the  defendant  may 
plead  thereto."  A  proceeding  by  scire  facias 
to  revive  a  judgment  is  in  effect  but  the  ap- 
plication by  the  plaintiff  to  the  court  for  an 
execution  on  his  judgment  after  the  time 
when  he  could  have  demanded  execution  of 
the  clerk.  Goddard,  to  Use  of  Hyde,  v.  De- 
laney,  80  S.  W.  886,  890,  181  Mo.  564  (quoting 
and  adopting  definition  in  18  Ency.  PI.  &  Pr. 
1059). 

Jkm  orislmal  pvooeediiMC 

"Scire  f&cias**  is  a  judicial  writ  used  to 
enforce  the  execution  on  some  matter  or  rec- 
ord on  which  it  Is  usually  founded;  but 
though  a  judicial  writ,  or  writ  of  execution, 
it  is  80  far  an  original  that  the  defendant  may 
plead  to  it  As  it  discloses  the  facts  on 
which  it  is  founded,  and  required  an  answer 
from  the  defendant,  it  is  in  the  nature  of  a 
declaration,  and  the  plea  is  properly  to  the 
writ  Hollister  v.  United  States,  145  Fed. 
773,  779,  76  C.  C.  A.  337  (quoting  and  adopt- 
ing Winder  v.  Caldwell,  65  U.  S.  [14  How.] 
434,  14  L.  Ed.  487). 

SCOLD 

"Scolding*'  is  mere  clamor,  railing,  per- 
sonal  reproof.  Rahles  v.  J.  Thompson  & 
Sons  Mfg.  Co.,  119  N.  W.  289,  290,  137  Wis. 
606,  23  L.  R.  A.  (N.  S.)  296. 

SCOPE 

The  word  "scope"  primarily  means  a 
"mark"  or  "target,"  and  hence  "design," 
"aim,"  "purpose,"  or  "intention,"  and  as  used 
in  Civil  Service  Law  (Consol.  Laws  1909,  c. 
7)  I  25,  prohibiting  appointments  from  em- 
ployment within  the  ''scope"  of  established 


rules  means  "intent  and  purpose.*'  People 
ex  rel.  Garvey  v.  Prendergast,  132  N.  Y.  Supp. 
115,  118,  148  App.  DiT.  129. 

SCOPE  OF  AOENOT     v 

The  "scope  of  an  agei^cy"  is  to  4)e  deter- 
mined, not  alone  from  what  the  principal 
may  have  told  the  agent  to  do,  but  from  what 
he  knows,  or  ought  to  know  in  the  exercise  of 
ordinary  care  and  prudence,  the  agent  is  do- 
ing in  the  premises.  Law  Reporting  Co.  v. 
Elwood  Grain  Co.,  115  S.  W.  475,  477.  135  Ma 
App.  10. 

SCOPE  OF  AUTHORITY 

"Scope  of  authority,"  "course  of  employ- 
ment," and  "authority,"  as  used  in  the  law 
relating  to  a  master's  liability  for  torts  of  his 
servant,  are  often  used  indiscrimiuately  and 
interchangeably,  and  sometimes  as  represent- 
ing, respectively,  the  more  restricted  and  the 
more  enlarged  criterion  o*f  liability  of  the 
master.  Penas  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  127  N.  W.  926,  933,  112  Minn.  203,  30  L. 
R.  A.  (N.  S.)  627,  140  Am.  St.  Rep.  470. 

The  terms  "course  of  employment"  and 
"scope  of  authority,"  as  applied  to  a  serv- 
ant's acts,  arc  not  susceptible  of  accurate 
definition,  since  what  acts  are  within  the 
scope  of  the  servant's  employment  so  as  to 
render  the  master  liable  therefor  must  be 
gathered  from  the  surrounding  circumstanc- 
es, the  master's  liability  depending  upon  his 
consent,  express  or  implied,  to  the  servant's 
acts.  Robards  v.  P.  Bannon  Sewer  Pipe  Co., 
113  S.  W.  429,  431,  130  Ky.  380,  18  L.  R.  A. 
(N.  S.)  923,  132  Am.  St.  Rep.  394. 

A  servant's  delegation  of  his  personal 
duty  is  beyond  the  "scope  of  his  authority.'* 
Raible  v.  Hygienic  Ice  &  Refrigerating  Co., 
119  N.  Y.  Supp.  138,  140,  134  App.  Div.  705. 

The  trainer  of  one  maintaining  a  stable 
of  race  horses  having  no  authority  to  hire  or 
select  boys  to  be  used  in  training,  but  his  au- 
thority •being  restricted  to  use  of  such  boys  as 
had  been  employed  for  such  purpose,  his  act 
of  placing  on  a  horse  a  boy  not  so  employed 
was  without  his  "scope  of  authority";  so 
that,  unless  it  was  ratified,  the  master  was 
not  liable  for  injury  to  the  boy.  Corrigan 
V.  Hunter,  122  S.  W.  131,  183,  139  Ky.  315, 
48  L.  R.  A.  (N.  S.)  187. 

SCOPE  OF  EMPI«OTMENT 

The  phrase  "while  In  the  employment" 
is  not  synonymous  with  "in  the  scope  of  em- 
ployment." The  line  is  not  always  easy  to 
draw,  but.  if  not  drawn,  the  employer  is 
made  responsible  for  .every  tort  committed 
by  the  employ^  during  the  time  of  employ- 
ment. Stewart  v.  Cary  Lumber  CJo.,  59  S.  E. 
545,  567,  146  N.  C.  47  (dissenting  opinion). 

The  words  "within  the  scope  of  his  ^- 
ployment"  have  no  legal  or  technical  mean- 
ing distinct  from  their  ordinary  meaning, 
and,  in  an  action  against  railway  company 
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for  iz^nrles  from  being  struck  by  a  piece  of 
ice  kicked  from  a  passing  train  by  a  brake- 
man,  it  is  not  error  to  refuse  to  explain  their 
meaning  as  used  in  the  instructions.  Mays- 
ville  &  B.  S.  R.  CJo:  v.  Willis  (Ky.)  104  S.  W. 
1016,  1018. 

In  Code  Iowa  1897,  §  1750,  which  pro- 
vides that  "any  officer,  agent  or  representa- 
tive of  an  insurance  company  doing  business 
in  this  state  who  may  solicit  Insurance,  pro- 
cure applications,  issue  policies,  and  adjust 
losses  or  transact  the  business  generally  of 
such  companies  shall  be  held  to  be  the  agent 
of  such  insurance  companies,  with  authority 
to  transact  all  business  within  the  scope  of 
bis  employment,  anything  in  the  application, 
policy,  contract,  by-laws,  or  articles  of  incor- 
poration of  such  company  to  the  contrary 
notwithstanding,"  the  phrase  "scope  of  his 
employment"  has  a  more  restricted  meaning 
than  "scope  of  hi&  agency,"  and  is  necessarily 
limited  by  the  terms  of  the  employment ;  and 
when,  therefore,  an  agent  is  employed  to 
make  contracts  for  his  principal  only  in 
writing,  a  verbal  contract  is  beyond  the 
scope  of  his  employment,  and  is  not  by  tiie 
statute  rendered  binding  on  the  company. 
Mulrooney  v.  Royal  Ins.  Co.  of  Liverpool, 
Bug.,  157  Fed.  598,  606. 

**The  words  *within  the  scope  of  his  em- 
ployment,' as  applied  to  the  liability  of  a 
master  for  the  wrongful  acts  of  his  servant, 
are  probably  not  susceptible  to  any  satisfac- 
tory definition  of  general  application;  each 
case  must  be  determined  by  the  particular 
facts  and  circumstances  surrounding  it.  Be- 
fore the  master  can  be  held  liable  for  the 
negligence  or  wrongful  act  of  his  servant,  it 
must  appear  that  the  servant  was  engaged  at 
the  time  in  the  performance  of  the  duties  of 
his  employment,  and  if  so  engaged,  and  the 
wrongful  act  was  performed  in  connection 
with  such  duties  and  in  apparent  furtherance 
of  their  accomplishment,  the  master  wiU  be 
liable,  even  though  the  act  be  in  excess  of  the 
authority  oonferred^'by  him  or  in  violation  of 
his  express  directions,  provided,  however, 
that  it  is  not  done  in  furtherance  alone  of 
the  personal  desires  or  ends  of  the  servant 
The  intent  with  which  an  act  is  done  af- 
fords a  more  reliable  test  as  to  whether  it 
is  within  the  scope  of  the  servant's  employ- 
ment than  do  the  methods  of  its  accomplish- 
ment." A  servant  employed  as  watchman  to 
protect  railroad  property  and  to  eject  tres- 
passers has  implied  authority  to  use  force 
when  necessary,  and  hence,  in  shooting  a 
trespasser  on  the  property,  such  servant  act- 
ed within  the  scope  of  his  employment  Con- 
chin  V.  El  Paso  &  S.  W.  R.  Co.,  108  Pac.  200, 
261,  13  Ariz.  259,  28  L.  R.  A.  (N.  S.)  88. 

The  test  of  whether  a  servant  is  acting 
within  the  "scope  of  his  employment"  at  the 
time  of  his  negligent  act  is,  was  the  act  done 
while  the  servant  Was  doing  the  master's 
work,  no  matter  how  irregularly.    Jones  y. 


Weigand,  119  N.  T.  Supp.  441,  443,  134  App. 
Dlv.  644., 

A  master  is  not  liable  for  the  torts  of 
the  servant,  done  while  in  the  performance  of 
the  servant's  duties,  unless  the  act  itself  per- 
tains to  the  service  for  which  he  is  employed. 
The  mere  fact  that  the  act  is  done  by  the 
servant  with  the  intention  of  serving  the 
master  is  insufficient  to  bring  it  within  the 
"scope  of  his  employment"  Shelby  v.  Met- 
ropolitan St  Ry.  Co.,  125  S.  W.  1189,  1190, 
141  Mo.  App.  514. 

The  words  "acting  within  the  scope  of 
his  employment,"  used  with  reference  to  the 
acts  of  an  ordinary  employ^,  have  no  legal 
ov  technical  meaning  distinct  from  their  or- 
dinary meaning,  so  that  the  court's  failure 
to  define  their  meaning  is  not  error.  Mays- 
ville  &  B.  S.  R.  Co.  v.  Willis  (Ky.)  104  S.  W. 
1016,  1018. 

SCOTCH  WHISKY 

"Scotch  whisky"  is  not  made  from  com, 
but  is  made  from  malted  barley.  Levy  v. 
Uri,  31  App.  D.  0.  441,  445. 

SCOW 

As  vessel,  see  Yess^ 

800WMAN 

As  laborer,  see  Laborer. 


SCRAP 


See  Busheling  Scrap. 
Composition     scrap, 
Metal. 


see    Composition 


SCBAP  niOH 

The  term  "scrap  iron"  as  used  in  a  con- 
tract for  the  sale  of  scrap  iron  Intended  to  be 
obtained  from  the  dismantling  of  a  building 
would  not  ordinarily  include  structural  mate- 
rial in  a  standing  building,  certainly  not  in 
a  building  in  good  condition  not  to  be  dis- 
mantled. United  Ry&  &  Electric  Co.  v. 
Henry  Wehr  &  Co.,  63  Atl.  475,  478,  103  Md. 
823. 

The  term  "scrap  iron,"  as  used  in  the 
Tariff  Act,  providing  that  nothing  shall  be 
deemed  scrap  iron  except  waste  or  refuse 
iron  that  has  been  in  actual  use  and  is  fit 
only  to  be  remanufactured,  expressly  covers 
old  iron  and  cannot  cover  anything  else,  and 
this  provision  is  more  specific  than  that  for 
"Junk,  old,"  which  includes  an  infinite  varie- 
ty of  things  of  which  one  kind  Is  "scrap 
iron."  Buehne  Steel  Wool  Co.  ▼.  United 
States,  159  Fed.  107,  109,  86  0.  0.  A.  297; 
G.  W.  Sheldon  &  Co.  v.  United  States,  159 
Fed.  105,  106,  86  C.  C.  A.  295. 

Old  iron  chains  are  not  "Junk,  old," 
within  the  meaning  of  the  Tariff  Act,  but 
are  dutiable  as  "scrap  iron    *    *    *    fit  only 
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to  be  remanufactured."    G.  W.  Sheldon  & 
Co.  T.  United  States,  102  Fed.  318,  820. 

80BAP  STEEIi 

Steel  rails,  which  are  new,  but  by  reason 
or  defects  are  depreciated  in  value,  but  which 
have  not  lost  their  character  or  identity  as 
rails,  are  not  within  the  provision  of  the 
Tariff  Act  for  "scrap  steel  ♦  ♦  ♦  fit  only 
to  be  renianufactured,"  but  are  dutiable  as 
"rails,"  even  though  they  may  be  Intended 
to  be  used  as  scrap  iron.  Illinois  Cent.  B. 
Co.  v.  McCall,  147  Fed.  925. 

Old  fishplates,  which  are  so  worn  as  to 
have  lost  their  usefulness  for  railway  pur- 
poses and  are  suitable  for  use  only  as  "scrap 
steel,"  are  not  dutiable  under  the  Tariff  Act 
as  "railway  fishplates,*'  but  as  "scrap  steel 
•  ♦  •  fit  only  to  be  remanufactured."  B. 
L.  Ginsburs  &  Sons  v.  United  States,  147 
Fed.  531,  532  (citing  Downing  v.  United 
States,  122  Fed.  445,  58  C.  C.  A.  427 ;  Dwight 
V.  Merritt,  11  Sup.  CL  768,  140  U.  S.  213,  35 
L.  Ed.  450). 

SCRAPBOOKS 

Books  or  albums  used  for  preserving  col- 
lections of  postal  cards  are  dutiable  as  "scrap- 
books,"  under  the  Tariff  Act.  American 
News  Co.  V.  United  States,  149  Fed.  1022,  79 
C.  O.  A.  531 ;  American  News  Co.  T.  Undted 
States,  142.  Fed.  786,  787. 

SCRAWL 

The  character  or  device  "(L.  S.),*'  print- 
ed or  written,  appearing  in  the  usual  place 
for  the  seal,  opposite  the  signature  of  the 
maker  of  a  note,  amounts  to  a  "scrawl," 
within  the  statute  providing  that  a  "scrawl," 
printed  or  written,  affixed  as  a  seal  to  any 
written  instrument,  shall  be  effectual  as  a 
seal.  Langley  v.  Owens,  42  South.  457,  459, 
62  Fla.  802,  11  Ann.  Cas.  247. 

SCREEN 

In  Laws  1904,  p.  140,  c.  99,  requiring  the 
separation  of  white  and  colored  races  on  the 
street  cars,  but  permitting  the  use  for  that 
purpose  of  adjustable  "screens"  or  "parti- 
tions," the  words  "partitions"  or  "screens" 
ex  vi  termini  import  complete  separation  be- 
tween the  races,  so  that  passengers  in  one 
compartment  would  be  shut  out  from  passen- 
gers in  the  other.  The  word  "screens,"  as 
well  as  the  word  "partition,"  Imports  that 
one  race  is  to  be  shut  out  from  any  contact 
with  the  other.  Signs,  8x12  Inches  in  size, 
having  painted  thereon  the  words  "white" 
and  "colored,"  respectively,  and  supported  on 
the  backs  of  seats  in  street  cars,  were  not 
adjustable  screens,  within  the  meaning  of  the 
law.  Southern  Light  &  Traction  Co.  v. 
Compton,  88  South.  629,  630,  86  Miss.  269. 


SCREW-DRIVER 

Ab  deadly  weapon,  aee  Deadly  Weapon. 

SCRIBNER'S  LOG  RULE 

"Scribner's  log  rule,"  as  applied  to  log- 
ging contracts,  requires  that  a  diameter  be 
taken  at  each  end  of  the  log  and  the  sum  of 
the  two  diameters  be  divided  by  two  for  find- 
ing the  true  diameter.  Des  Allemands  Lum- 
ber Co.  V.  Morgan  City  Timber  Co.,  41  South. 
:«2,  339,  117  La.  !• 

SCRIP 

See  Dividend  in  Scrip. 

In  corporation  parlance,  "scrip**  is  the 
certificate  or  evidence  of  the  right  to  obtain 
bhares  in  a  corporation.  Sweetair  t.  Chand- 
ler, 56  Atl.  584,  588,  98  Me.  145. 

Warehouse  reoeipt 

The  warehouse  receipts  authorized  to  be 
issued  under  the  State  Warehouse  Act  (Laws 
1912,  p.  707)  are  not  "scrip,  certificates,  or 
other  evidence  of  state  indebtedness"  within 
the  meaning  of  Const  art.  10,  f  7,  restricting 
the  issuance  of  such  paper.  State  t.  Mc- 
Cown,  75  S.  B.  892,  396,  92  S.  a  81. 

SCRIPT 

See  County  Script 

Receipts  issued  to  makers  of  notes  and 
receivable  by  the  payee  in  lieu  of  cash  as  pay- 
ments upon  the  notes  are  sometimes  termed 
"script"  Sharp  v.  State,  67  S.  E.  1124,  7  Ga. 
App.  749. 

SCRIVENER 

A  "scrivener"  exercised  conjoint  duties  of 
a  banker,  broker,  and  an  attorney ;  his  busi- 
ness being  to  receive  other  men's  money,  and 
lay  out  at  interest,  and  then  receive  it  back 
again,  and  keep  it  in  his  hands,  and  then 
again  ]ay  it  out  at  interest  Hoffman  v. 
Froma  Realty  Co.,  138  N.  Y.  Supp.  936,938, 
153  App.  Div.  770. 

SCBIVEKER'S  RULE 

The  "scrivener's  rule,"  that  where  an 
agent  who  negotiates  a  loan  for  his  principal 
is  allowed  to  retain  possession  and*  control 
of  the  security  taken  on  the  loan,  he  has 
apparent  authority,  after  maturity,  to  receive 
payment  for  his  principal,  rests  upon  estop- 
pel, and  requires  that  he  should  have  been 
the  agent  of  the  lender  in  making  the  loan, 
and  that  the  indicia  of  indebtedness  shall 
have  been  intentionally  left  in  his  possession, 
and  that  the  person  relying  on  such  rule  must 
have  known  and  relied  on  such  agency  and 
possession.  The  rule  has  never  been  extend- 
ed to  hold  that  possession  of  the  indicia  of 
indebtedness  by  the  assignor  of  a  mortgage 
implied  authority  on  his  part  to  accept  pay- 
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ment  for  the  assignee.  As  the  rale  cannot  be 
applied  to  justify  payment  to  a  supposed 
agent  of  the  creditor,  except  according  to 
the  strict  letter  of  the  obligation,  it  does 
not  justify  payment  of  a  part  for  the  whole. 
Hoffman  v.  Froma  Realty  Co.,  138  N.  Y. 
Supp.  935, 938, 163  App.  Div.  770. 

SCROLL 

>  As  seal,  see  SeaL 

SCULL 

The  slag,  dross,  and  other  impurities  in 
molten  iron  discharged  from  the  top  of  the 
converter  and  driven  on  the  roof-shield  are 
called  ''scull."  Barry  v.  Jones  &  Laughlin 
Steel  Ck>.,  83  Atl.  299,  234  Pa.  367. 

SCULPTURE 

See  Cast  of  Sculpture. 

SCYTHE 

A  "scythe"  is  a  simple  tool  used  by  man- 
kind f fom  remote  ages  to  the  present  for  the 
cutting  of  grass,  grain,  and  weeds.  Its  use 
is  a  simple  matter  of  universal  knowledge, 
about  which  reasonable  minds  do  not  differ, 
and  is  therefore  a  subject  of  which  courts 
may  take  judicial  knowledge.  Post  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.,  97  S.  W.  233,  234,  121 
Mo.  App.  562. 

SEA 

See   Beyond   Seas;    High  Seas;    Main 
Sea ;   Perils  of  the  Sea. 

In  boundaries 

An  ancient  patent  described  its  southern 
boundary  as  the  "sea."  The  two  rivers  which 
were  the  eastern  and  western  boundaries 
flowed  into  a  bay  which  was  affected  by  the 
tides.  The  grantee  never  made  any  claim  of 
ownership  to  the  ocean,  as  the  southern 
boundary  reached,  by  extending  eastern  and 
western  lines,  some  four  miles  to  the  ocean. 
A  subsequent  patent  of  adjacent  lands  used 
the  words  "sea  or  main  ocean"  as  a  bound- 
ary. Held,  that  the  north  shore  of  the  bay 
formed  the  southern  boundary;  the  word 
"sea,"  at  the  time  of  the  patent  and  for  a 
long  time  thereafter,  being  used  as  synony- 
mous with  the  word  "bay."  Rockaway  Park 
Improvement  Co.  v.  City  of  New  York,  124 
N.  Y.  Supp.  1096,  1097,  140  App.  Div.  160. 

SEA  MHiE 

See  Mile. 

SEA  MOSS 

"Irish  moss**  or  "sea  moss**  Is  a  species 
of  sea  weed  whose  gelatinous  qualities  render 
it  valuable  as  an  article  of  food.  It  is  a 
marine  plant  of  the  genera  corallina.  It  is  a 
sea  weed  (Chondrus  crispus)  which  grows 
abundantly  along  the  roclgr  parts  of  the  At- 


lantic coasts  of  Europe  and  North  America. 
It  is  collected  for  commercial  purposes  on  the 
west  and  northwest  of  Ireland  and  in  very 
large  quantities  on  the  coast  of  Plymouth 
county,  Mass.,  U.  S.  It  is  used  for  food, 
medicine,  and  a  thickener  for  printing  calico 
and  for  finning  beer.  "Sea  grass,"  used  for 
making  mattresses  and  upholstering  purposes, 
is  an  entirely  different  article  from  sea  moss 
and  is  not  known  commercially  as  sea  moss, 
and  is  not  dutiable  as  such  under  Tariff  Act 
July  24,  1897,  c.  11,  |  1,  Schedule  A,  par.  81, 
30  Stat.  151,  but  is  Entitled  to  free  entry 
under  Tariff  Act  July  24, 1897,  c  11,  {  2,  Free 
List,  par.  617,  30  Stat.  199,  which  covers 
"moss,  seaweeds,  and  vegetable  substances, 
crude  or  unmanufactured,  not  otherwise  spe- 
cially provided  for."  In  re  P.  W.  Myers  & 
Co.,  123  Fed.  952,  955  (quoting  and  adopting 
definition  in  Worcester,  Diet;  Imperial 
Diet;    Ency.  Brit). 

SEA  SERVICE 

A  naval  ofl9cer  is  not  entitled  to  sea  pay 
while  occupied  in  traveling  on  duty  partly  on 
a  merchant  steamer  and  partly  on  land,  and 
in  reporting  to  the  Navy  Department,  since 
this  is  not  "sea  service"  within  the  meaning 
of  Rev.  St  U.  S.  I' 1571,  declaring  that  'iio 
service  shall  be  regarded  as  sea  service  ex- 
cept such  as  shall  be  performed  at  sea,  under 
the  orders  of  a  department  and  in  vessels 
employed  by  authority  of  law."  United 
States  V.  Thomas,  25  Sup.  Ct  102-105, 195  U. 
S.  418,  49  L.  Ed.  259. 

SEA  STORES 

"Sea  stores"  are  the  supplies  of  different 
articles  provided  for  the  subsistence  and  ac- 
commodation of  the  ship's  crew  and  passen- 
gers, and  do  not  include  coal.  United  States 
V.  Hawley  &  Letzerich,  160  Fed.  784, 739. 

SEABOARD 

See  Atlantic  Seaboard. 

SEASHORE 

• 

Land  covered  by  Ugliest  flood  tide 

"  'Seashore*  is  that  space  of  land  over 
which  the  water  of  the  sea  spreads  in  the 
highest  water,  during  the  winter  season." 
Minor's  Heirs  v.  City  of  New  Orleans,  38 
South.  999,  1003,  115  La.  301. 

SEAIXTEED 

Nori,  a  seaweed  gathered  from  the  ocean 
and  sun-dried,  without  the  addition  of  any 
other  substance  and  without  being  subjected 
to  any  other  process  than  spreading  it  on 
mats  to  facilitate  drying  is  "seaweeds 
•  •  •  crude  or  unmanufactured,"  within 
the  meaning  of  the  Tariff  Act  United  States 
V.  M.  Furuya  &  Co.,  176  Fed.  480. 


SEAWORTHT-^EA  WORTHINESS 

See,  also,  Unsea worthy. 

To  be  "seaworthy"  a  vessel  must  be  suf- 
ficiently Ught,  staunch,  and  strong  to  resist 
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the  ordinary  attacks  of  winds  and  seas.  San- 
ford  k,  Brooks  Ck>.  r.  Columbia  Dredging  Ck>., 
177  Fed.  878,  882, 101  C.  C  A.  92.  See,  also, 
The  P.  &  T.  Lupton;  182  Fed.  144, 147. 

A  ship  is  "seaworthy"  If  it  is  reasonably 
fit  to  carry  the  cargo  which  it  has  undertaken 
to  .transport.  To  constitute  "seaworthiness" 
of  the  hull  of  a  vessel  in  respect  to  cargo,  the 
hull  must  be  so  tight,  staunch,  and  strong 
as  to  be  competent  to  resist  all  ordinary  ac- 
tion of  the  sea  and  to  prosecute  and  complete 
the  voyaige  without  damage  to  the  cargo  un- 
der deck.  The  Ninfa,  156  Fed.  612,  521  (cit- 
ing Dupont  de  Nemours  &  Ck>.  v.  Vance,  19 
How.  162, 107, -15  L.  Ed.  684).    * 

The  words  "seaworthy,"  "seaworthiness," 
and  "tight  and  sound,"  as  used  in  reference 
to  a  vessel,  mean  tfie  sufficiency  of  such 
vessel  in  materials,  construction,  equipment, 
and  outfit  for  the  trade  or  service  in  which 
it  was  employed.  Paddock-Hawley  Iron  Co. 
V.  Providence- Washington  Ins.  Co.  of  Provi- 
dence, R.  I.,  93  S.  W.  358,  360,  118  Mo.  App. 
86. 

Where  a  vessel  was  bored  through  her 
waterways,  through  the  ends  of  the  beams 
and  at  some  point  into  the  timbers  from  the 
mainmast  to  the  foremast,  and  no  sound 
wood  was  found,  such  a  frame  as  exhibited 
by  sudi  borings  cannot  be  regarded  as  "sea- 
worthy." Morse  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.,  129  .Fed.  233,  235. 

The  term  "seaworthy,"  as  now  constru- 
ed, has  relation  to  the-article  carried  and  the 
different  compartments  of  the  ship  and  their 
particular  use,  as  well  as  to  the  navigability 
of  the  vessel.  The  Indrapura,  178  Fed.  591, 
694. 

As  reqvirliis  proper  siowase  of  oargo 

The  requirement  of  "seaworthiness"  at 
the  beginning  of  a  voyage  includes,  not  only 
seaworthiness  in  hull  and  equipment,  but  also 
in  the  stowage  of  the  cargo.  Corsar  v.  J.  D. 
Spreckels  &  Bros.  Co.,  141  Fed.  260,  264,  72 

0«  G*  A.  oTo. 

A  warranty  of  "seaworthiness"  in  a  char- 
ter party  is  absolute  and  not  conditional,  and 
Includes  a  warranty  of  proper  stowage  for 
the  voyage.  The  Medea,  179  Fed.  781,  792, 
103  C.  C.  A.  273. 

As  reqvirins  refrlserattns;  apparatus 

"Seaworthiness"  is  defined  to  be,  "in 
maritime  law,  the  sufficiency  of  the  vessel  in 
materials,  construction,  equipment,  officers, 
men,  and  outfit  for  the  trade  or  service  in 
which  it  is  employed."  The  test  of  sea- 
worthiness is  whether  the  vessel  is  reason- 
ably fit  to  carry  the  cargo  which  she  has  un- 
dertaken to  transport  The  furnishing  of  a 
refrigerating  apparatus  in  good  order  and 
repair,  competent  for  the  safe  transportation 
of  a  cargo  of  dressed  beef,  which  a  vessel  has 
undertaken  to  carry,  is  within  the  obligation 
to  use  due  diligence  to  provide  a  seaworthy 
vessel,  imposed  upon  the  owner  by  the  Barter 


Act  (Act  Feb.  18,  1893,  a  105,  27  Stat  446), 
as  a  condition  precedent  to  the  enjoyment  of 
the  benefits  of  that  act  in  limiting  the  owner's 
liability  as  therein  provided.  The  South- 
wark,  24  Sup.  Ct  1,  8, 191  U.  &  1,  48  U  Bd. 
66  (quoting  Bouv.  Law  Diet). 

SEAL 

See  Common  or  Corporate  Seal;  Corpo- 
rate Seal ;  County  Seal ;  Official  Seal ; 
Signed,  Sealed,  and  Delivered  in  the 
Presence  of. 

Element  of  specialty,  see  Specialty. 

Execution  as  importing,  see  Execute. 

My  hand  and  seal,  see  My. 

The  purpose  of  a  "seal"  is  to  aftest  in  a 
formal  manner  the  execution  of  an  instru- 
ment King  V.  Guynes,  42  South.  959,  960, 
118  La.  344  (citing  Black,  Law  Diet). 

Under  a  statute  providing  that  any  In- 
strument of  writing,  to  which  the  maker 
shall  affix  a  scrawl  by  way  of  seal,  shall  be 
of  the  same  effect  and  obligation  to  all  intents 
as  if  the  same  were  sealed,  the  word  "seal" 
attached  to  a  release  opposite  the  signature 
of  the  person  executing  it,  without  any 
scrawl,  stamp,  impression,  or  mark,  was  suf- 
ficient to  constitute  the  release  of  an  instru- 
ment under  seal.  Jackson  v.  Security  Mut 
Life  Ins.  Co.,  84  N.  B.  198,  200,  233  IlL  161 
(citing  and  adopting  Do^e  ex  dem.  Ankeny  v. 
McMahon  [IlL]  8  Scam.  12;  Lewis'  Ex'rs  v. 
Cverly's  Adm*r  [Va.]  28  Grat  627). 

Where  a  copy  of  a  deed  is  offered  in 
evidence,  having  a  certificate  of  acknowledg- 
ment certified  by  the  officer  as  under  his  of- 
ficial seal,  and  the  clerk,  in  copying,  appends 
to  such  official  signature  the  word  "seal," 
the  word  will  be  presumptively  held  to  repre- 
sent such  officer's  seal  and  a  copy  is  properly 
admitted  in  evidence  over  such  objection. 
Wilson  V.  Braden,  49  S.  E.  409,  410,  66  W. 
Va.  372,  107  Am.  St  Rep.  927. 

Printed  word  *'8eal'* 

*'Any  stamp,  impression,  or  mark  made 
or  adopted  by  the  signer  and  annexed  to  his 
signature  as  and  for  his  seal  will  answer 
the  purpose  of  sealing;  as,  for  Instance,  a 
written  or  ink  seal,  the  characters  *L.  S.,*  or 
the  word  'Seal,'  a  scroll,  a  scrawl  inclosing 
the  word  'Seal,'  or  a  piece  of  paper  in  the 
form  of  a  seal  attached  by  mucilage,  opposite 
the  signature,  or  even  a  fiourish  or  mark, 
however  inconsiderable.  In  the  absence  of 
statute,  however,  obviating  all  necessity 
therefor,  a  scroll  or  some  indicium  of  a  seal 
is  necessary."  The  Supreme  Court  of  Penn- 
sylvania says:  "The  days  of  actual  sealing 
of  legal  documents  in  its  original  sense,  of  the 
impression  of  an  individual  mark  or  device 
upon  wax  or  wafer,  or  even  on  the  parchment 
or  paper  Itself,  have  long  gone  by.  It  is  im- 
material what  device  the  impression  bears, 
and  the  same  stamp  may  serve  for  several 
parties  in  the  same  deed.    Not  only  so,  but 
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the  use  of  wax  has  almost  entirely,  and  even 
of  wafers  very  largely,  ceased.  In  short, 
sealing  has  become  constmctlve,  rather  than 
actual,  and  is  In  a  great  degree  a  matter  of 
intention.*'  A  mortgage  reciting  that  it  is 
executed  under  "hand  and  seal,"  and  bearing 
the  printed  word  "Seal"  after  the  name  of 
the  mortgagor,  constitutes  a  sealed  instru- 
ment, within  the  statute  of  limitations  bar- 
ring actions  on  sealed  instruments  in  20 
years.  Philip  v.  Stearns,  105  N.  W.  467,  409, 
20  S.  D.  220,  11  Ann.  Cas.  1108  (quoting 
Lorah  v.  Nissley,  27  Atl.  242,  156  Pa.  329). 

A  mortgage  reciting,  "In  witness  where- 
of, the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals,"  and  in 
which  the  word  "seal"  follows  the  name  of 
each  mortgagor,  is  a  "sealed  instrument" 
within  CJode  Civ.  Proc.  §  58,  permitting  an 
action  on  such  an  instrument  any  time  within 
20  years.  Green  v.  Frick,  126  N.  W.  579, 
580,  25  S.  D.  342. 

Scrawl  or  aoroll 

The  character  or  device  "(L.  S.),"  printed 
or  written,  appearing  in  the  usual  place  for 
the  seal,  opposite  the  signature  of  the  maker 
of  a  note,  amounts  to  a  "scrawl"  or  "scroll," 
within  the  statute  providing  that  a  "scrawl" 
or  "scroll/*  printed  or  written,  affixed  as  a 
seal  to  any  written  instrument,  shall  be  ef- 
fectual as  a  seal.  Langley  v.  Owens,  42 
South.  457,  450,  52  Fla.  302,  11  Ann.  Cas. 
247. 

A  "scroll"  la  "a  flourish,  tracing  mark, 
or  design,  used  in  place  of  a  seal."  A  stat- 
ute permitting  a  person  to  affix  to  a  paper  "a 
scroll  by  way  of  seal,"  or  to  adopt  as  his  seal 
any  scroll,  etc.,  made  thereon  by  another, 
does  not  require  the  scroll  to  have  any  partic- 
ular form  or  to  be  placed  at  any  particular 
point  with  respect  to  the  name  of  the  party 
adopting  it  A  scroll  appearing  immediately 
after  the  name  of  one  person  may  be  adopted 
by  another  whose  name  appears  on  the  in- 
strument below  the  first  name.  Pardee  v. 
Johnston,  74  S.  E.  721,  722,  70  W.  Va.  347 
(quoting  definition  in  Webst.  Diet.). 

A  "scroll"  may  be  adopted  and  used  by  a 
corporation  as  its  seal  in  the  execution  of  a 
legal  instrument  upon  which  a  seal  is  design- 
ed to  be  used.  W.  B.  Conkey  Co.  v.  Gold- 
man, 125  111.  App.  161,  166.  See,  also,  New 
York  Life  Ins.  Co.  y.  Rhodes,  60  S.  E.  828, 
830,  4  Ga.  App.  25. 


Under  Civ.  Code  1902,  f  992,  providing 
that,  where  a  deposition  is  taken  by  another 
than  the  magistrate  authorizing  it,  it  shall  be 
sealed  up  with  the  title  of  the  case  Indorsed, 
etc.,  a  seal  in  its  ordinary  acceptation,  denot- 
ing an  outward  imprint,  is  not  required  on 
the  envelope;  the  words  "sealed  up"  having 
reference  to  the  manner  in  which  the  enve- 
lope containing  the  deposition  is  to  be  closed 
or  fastened.  Jenkins  v.  Atlantic  Coast  line 
B.  €k>.,  65  S.  E.  636,  83  S.  a  478. 


In  the  absence  of  some  statutory  provi- 
sion, a  bill  of  exceptions  will  not  be  regarded 
as  "sealed"  unless  it  is  identified  by  the  cer- 
tificate of  the  trial  court  Bostwlck  v.  Wil- 
lett,  60  Aa  398,  399,  72  N.  J.  Law,  21. 

"Corked"  and  "sealed,"  when  used  in 
reference  to  bottles,  are  not  synonymous. 
Bottles  are  corked  before  sealing,  and  when 
corked  are  sealed  by  incasing  the  mouth  in 
wax,  or  other  material  used  for  the  same 
purpose,  sufficiently  dose  to  exclude  the  air. 
The  term  "sealed,"  as  used  in  Act  March  29, 
1899  (Laws  1899,  p.  137),  providing  that  any 
person  who  raises  grapes  or  berries  may 
make  wine  thereof,  and  sell  in  quantities  not 
less  than  one-fifth  of  a  gallon,  or  in  sealed 
bottles,  without  a  license,  when  the  same  is 
properly  labeled  as  provided  by  "such  act," 
should  be  construed  as  requiring  the  incasing 
of  the  mouth  of  the  bottle  in  wax  after  it 
has  been  corked,  and  hence  the  sale  of  wine 
in  bottles  which  were  corked  only  was  a  vio- 
lation of  the  statute.  Koban  ▼.  State,  81  S. 
W.  235,  72  Ark.  407.* 

SEAIiED  INSTBUMEirr 

See,  also.  Seal. 

An  instrument  denominated  a  ''Real  Es- 
tate Mortgage  Coupon  Bond,"  containing 
stipulations  not  usually  found  in  notes,  hav- 
ing interest  coupons  attached,  and  bearing 
the  name  and  seal  of  the  maker,,  is  a  "sealed 
instrument"  Gibson  v.  Allen, "  104  N.  W. 
275,  276,  19  S.  D.  617. 

As  a  general  rule,  "sealed  instruments" 
within  the  limitation  statute  include  all  seal- 
ed contracts  regardless  of  their  nature,  and 
an  action  on  a  sealed  contract  executed  in 
1898,  to  make  monthly  payments  for  rent  due, 
is  controlled  by  St  189a,  |  4220,  permitting 
actions  on  sealed  instruments  within  20  years 
after  the  action  accrues.  Mariner  v.  Wiens, 
119  N.  W.  340,  341, 137  Wis.  687. 


The   words  "Witness 


hand  and 


seal,"  at  the  conclusion  of  aii  instrument, 
followed  by  the  signature  of  the  maker,  with 
the  word  "Seal"  in  brackets  annexed  to  the 
signature,  are  equivalent  to  "Witness  my 
hand  and  seal,"  or  "Signed  and  Sealed,"  and 
the  Instrument  is  an  instrument  under  seal, 
within  Civ.  Code  1895,  f  3765,  Umiting  the 
time  for  an  action  on  an  instrument  under 
seal,  but  providing  that  no  instrument  shall 
be  considered  under  seal  unless  so  recited  in 
its  body.  Anderson  v.  Peteet,  64  S.  E.  284, 
6  Ga.  App.  69. 

The  mere  recital  in  the  testimonium 
clause  of  an  instrument,  signed  and  delivered 
for  a  deed,  that  the  parties  have  affixed  their 
seals  is  not  sufficient  to  make  it  a  "sealed 
instrument"  if  no  seal  or  scroll,  mark,  or 
word  equivalent  thereto  is  annexed  to  the 
signatures.  Comley  v.  Ford,  64  S.  E.  447, 
450,  65  W.  Va.  429. 

A  note,  in  the  body  of  which  there  is  no 
recital  that  It  is  to  be  a  sealed  instrument. 
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does  not,  nnder  Civ.  Code  1910,  |  4359,  become 
a  ^'sealed  instrument"  because  there  is  placed 
after  the  signature  of  the  maker  a  scroll,  or 
the  letters  "[K  S.],'*  or  any  similar  derioe, 
nor  because  underneath  the  body  of  the  note 
are  the  words,  ''Signed,  sealed,  and  delivered 
in  presence  of,"  followed  by  the  name  of  the 
subscribing  witness.  Waterman  v.  Barclay, 
72  S.  E.  716,  717,  10  Ga.  App.  108. 

A  bond  signed  in  the  name  of  a  corpo- 
ration by  the  vice  president,  with  the  corpo- 
rate' seal  afflxed,  is  a  "sealed  instrument/* 
though  the  seal  is  not  opposite  to* the  vice 
president's  signature.  United  States  v.  Mer- 
cantile Trust  Co.,  62  Atl.  1062,  1063,  213  Pa. 
411. 

Am  obligation 
See  Obligation* 

SEAM 


In  geology,  a  thin  layer  or  stratum  of 
rock  is  called  a  "seam."  The  same  term  is 
applied  to  coal.  Chapman  v.  Mill  Greek  Coal 
&  Coke  Co.,  46  S.  E.  262,  263,  54  W.  Va.  193. 
See,  also.  Newcomer  ft  Lewis  v.  Scriven  Co., 
168  Fed.  621,  625,  94  C.  O.  A.  77. 

SEAMAN 

Any  seaman,  see  Any. 
As  laborer,  see  laborer. 
As  mechanic,  see  Mechanic. 

Rev.  St.  §  4536,  providing  that  no  wages 
due  or  accruing  to  any  seaman  shall  be  sub- 
ject to  attachment  or  arrest  from  any  court, 
and  that  every  payment  of  wages  to  a  sea- 
man shall  be  valid  at  law  notwithstanding 
any  attachment  thereof,  is  applicable  as  well 
to  a  seaman  operating  on  coastwise  vessels  as 
on  merchant  vessels  generally,  and  hence  it  is 
no  answer  to  a  libel  in  admiralty  ugalust  a 
tug  engaged  in  the  coasting  trade  for  a  sea- 
man's wages  earned  thereon  that  the  wages 
had  been  attached  by  garnishment.  The 
AmeUa,  183  Fed.  899,  900. 

Rev.  St  §  2174,  authorizing  the  natural- 
ization of  any  foreign  seaman  who  "shall 
have  served  three  years  on  board  of  a  mer- 
chant vessel  of  the  United  States,"  after  hav- 
ing declared  hiS'  intention  to  become  a  citi- 
zen, on  production  of  his  certificate  of  dis- 
charge and  good  conduct  during  that  time,  is 
sufficiently  broad  to  embrace  every  "seaman" 
who  has  served  the  required  time  on  an 
American  vessel,  coastwise  or  other.  In  re 
Lind,  192  Fed.  209,  211. 

Borsemeii 

Horsemen,  signed  for  service  on  a  vessel 
in  caring  for  horses  during  a  voyage,  are 
''seamen,"  for  the  purpose  of  determining  the 
application  to  them  of  the  immigration  acts. 
United  States  v.  Atlantic  Transport  Co.,  188 
Fed.  42,  43,  no  C.  a  A.  420. 


SEARCH 

In  Rev.  St.  1892,  |  1394,  allowing  the 
clerk  certain  compensation  for  making 
"searches"  for  unpaid  taxes  and  tax  certifi- 
cates, the  searches,  for  which  the  Legislature 
fixes  the  compensation  at  15  cents  each,  mean 
the  examination  each  year  for  the  purpose 
of  ascertaining  if  a  tax  sale  was  made  that 
year,  whether  the  search  resulted  in  the  find- 
ing of  such  sale  or  not.  Edwards  v.  Law,  36 
South.  5G9,  670,  46  Fla.  203. 

Const  1890,  I  23,  which  provides  that 
the  people  shall  be  secure  from  unreasonable 
"seizure  or  search,"  is  not  violated  by  Laws 
1910,  c.  134,  giving  to  the  state,  or  county  a 
suit  for  penalties  provided  therein,  which 
may  be  begun  by  attachment,  since  there  is 
no  search  or  seizure  within  the  meaning  of 
the  provision;  the  statute  merely  afCording 
a  remedy  by  attachment  for  the  collection  of 
the  penalty.  State  v.  Marshall,  56  South. 
792,  797,  100  Miss.  626. 

A  "search"  ordinarily  implies  a  quest  by 
an  officer  of  the  law,  and  a  seizure  contem* 
plates  a  forcible  dispossession  of  the  owner. 
A  corporation  charged  with  a  violation  of  th« 
anti-trust  act  of  July  2,  1890,  is  entitled  to 
immunity  under  Const  U.  S.  Amend.  4,  from 
such  an  unreasonable  "seardi"  and  seizure 
as  the  compulsory  production  before  a  grand 
Jury,  under  a  subpoena  duces  tecum,  of  all 
understandings,  contracts,  or  correspondence 
between  such  corporation  and  six  other  com- 
panies, together  with  all  reports  and  accounts 
rendered  by  such  companies  from  the  date 
of  the  organization  of  the  corporation,  as 
well  as  all  letters  received  by  that  corpora- 
tion since  its  organization,  from  more  than 
one  dozen  different  companies,  situated  in 
seven  different  states.  Hale  v.  Henkel,  26 
Sup.  Ct  370,  379,  201  U.  S.  43,  50  L.'Ed.  652. 

SEASON 

See  Pusy  Season;  Dull  Season;  During 
Season;  Foot-Ball  Season;  Irrigation 
Season. 

The  word  "season,"  as  used  in  a  deed 
granting  the  right  to  work  growing  trees  for 
turpentine  purposes,  which  provides  that  the 
'*said  timber  is  to  be  boxed  during  the  sea- 
son 1905  or  1906,  and  providing  that  the  right 
for  turpentine  purposes  is  to  run  for  a  period 
of  four  years  from  the  time  each  lot  is  boxed, 
is  not  limited  for  the  purpose  of  fixing  the 
date  at  which  the  term  should  begin  to  one 
day  but  contemplates  a  longer  time.  The 
word  must  be  construed  in  accordance  with 
Pen.  Code  1895,  §  496,  which  provides  that 
any  person  who  shall  cut  turpentine  boxes 
at  any  other  time  than  from  the  15th  of  No- 
vember to  the  15th  of  March  shall  be  guilty 
of  a  misdemeanor,  and,  when  so  construed, 
the  boxing  season  of  1905  commences  Novem- 
ber 15,  1905,  and  ends  March  15,  1906,  and 
Is  separate  and  distinct  from  the  boxing  sea- 
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son  of  1906,  which  begins  November  15, 1906» 
and  ends  March  15,  1907.  Purdom  Naval 
Stores  Co.  v.  Knight,  59  S.  E.  433,  129  Ga. 
590  (dtlng  7  Words  and  Phrases,  p.  6376). 

8EAS01CABI.T  TURN 

Rem.  &  Bal.  Code,  |  5558,  which  provides 
that  vehicles  traveling  apon  a  public  highway 
shall  "seasonably  turn"  to  the  right  of  the 
center  of  the  way  when  passing  another  ve- 
hicle coming  in  the  opposite  direction,  means 
that  travelers  shall  turn  to  the  right  in  such 
season  that  neither  shall  be  retarded  in  his 
progress,  by  reason  of  the  other  occupying 
his  half  of  the  way,  when  he  may  have  oc^ 
caslon  to  use  It  in  passing ;  but  a  person  may 
lawfully  use  what  is  to  him  the  left-hand  side 
of  the  street  If  there  is  no  travel  at  that  time 
upon  that  part  of  the  way,  or  if  the  travel 
Is  not  so  heavy  as  to  make  It  dangerous. 
Segerstrom  v.  Lawrence,  116  Pac.  876,  877,  64 
Wash.  245. 

"Seasonably  turn,"  as  used  In  Rev.  St. 
c  19,  §  2,  providing  that  when  persons  trav- 
eling with  a  team  are  approaching  to  meet 
on  a  way  they  shall  seasonably  turn  to  the 
right  of  the  middle  of  the  traveled  part  of  it 
60  far  that  they  can  pass  each  other  without 
interference,  means  that  travelers  shall  turn 
to  the  right  in  such  season  that  neither  shall 
be  retarded  in  his  progress  by  reason  of  the 
other  occupying  his  half  of  the  way  which 
the  law  has  assigned  to  his  use  when  he  may 
have  occasion  to  use  it  in  passing.  In  short, 
each  has  an  tmdoubted  right  to  one-half  of 
the  way  whenever  he  wishes  to  pass  on  it, 
and  It  is  the  duty  of  each  without  delay  to 
yield  such  half  to  the  other.  Neal  v.  Ren- 
dall,  66  AtL  209,  211,  98  Me.  69,  63  L.  R.  A. 
668. 

SEAT 

See  County  Seat;  Mill  Seat. 

In  stook  ezohange 

The  rights  and  privileges  of  membership 
in  a  stock  exchange  is  commonly  called  a 
"seat"  in  the  exchange.  In  re  Grant,  116  N. 
Y.  Supp.  1152, 1155,  132  App.  Div.  739. 

SEAT  OF  JUSTICE 

The  terms  "seat  of  justice"  and  "county 
seat"  are  synonymous,  and  are  used  indiffer- 
ently to  express  the  same  thing  in  all  our 
statutes  relating  to  the  subject.  Rev.  St 
1S99, 1 9055,  providing  that  the  recorder  shall 
keep  his  office  and  records  at  the  "seat  of 
justice"  In  each  county,  merely  requires  him 
to  keep  them  at  the  "county  seat,"  and  not 
at  the  courthouse  Itself.  Babcock  v.  Hahn, 
75  S.  W.  93,  94,  175  Mo.  136. 

SEC. 

The  letters  "sec."  mean  "section.**  Ban- 
dow  V.  Wolven,  107  N.  W.  204,  206,  20  S.  D. 
445. 


SECOND 

SECOND  CIaABB 

"By  way  of  explanation,  it  may  be  stat- 
ed that  the  printing  known  as  'first  class' 
Is  the  cheapest  grade  of  printing,  and  that 
designated  as  'second  class'  is  a  much  more 
expensive  grade."  Commonwealth  r.  Bacon 
(Ky.)  Ill  S.  W.  387,  392. 

SECOND  EliECTION 

In  Gen.  St  1909,  §  7027.  authorizing  the 
calling  of  a  second  election  to  vote  bonds  in 
aid  of  a  railroad  on  a  petition  of  a  majority 
of  the  legal  voters,  the  word  "second"  means 
"another"  or  "subsequent"  election,  and  the 
authority  of  a  county  to  hold  bond  elections 
is  not  exhausted  on  tJie  holding  of  a  first  and 
second  election.  Garden  City,  G.  &  N.  R.  Co. 
V.  Masch,  109  Pac.  684,  688,  82  Kan.  795. 

SECOND  FEET 

The  only  reliable  method  by  which  any 
certain  number  of  inches  of  water  can  be 
determined  is  on  the  basis  of  what  is  termed 
by  engineers  as  "second  feet,"  or  the  quantity 
of  water  flowing  past  a  certain  point  in  a 
given  space  of  time ;  the  ratio  being  that  one 
Inch  of  water  under  a  six-inch  pressure 
equals  one-fortieth  of  a  "second  foot" — that 
is,  40  miners'  inches  furnish  a  flow  of  water 
eq  I  to  one  cubic  foot  (7%  gall(Kis)  per  sec- 
ond of  time.  Gardner  v.  Wright,  91  Pac.  286, 
297,  49  Or.  609. 

SECOND  OFFENSE 

The  words  "second  offense,"  as  used  In 
Rev.  St.  S  4364~20b,  which  declares  that 
whoever  shall  sell  liquors  where  sales  are 
prohibited  shall  be  guilty  of  a  misdemeanor, 
and  which  prescribes  the  punishment  for  the 
first  offense  and  for  a  second  offense,  mean 
a  second  conviction.  Hence  an  affidavit 
which  charges  three  separate  sales  to  differ- 
ent persons  on  the  same  day,  but  does  not  al- 
lege a  previous  conviction,  Is  in  legal  effect 
a  charge  of  a  first  offense  only.  Carey  v. 
State,  70  N.  E.  955,  956,  70  Ohio  St.  121, 

The  provisions  of  Labor  Law  (Con- 
sol.  Laws  1^09,  c.  31)  §§  160-173,  relating  to 
mercantile  establishments,  requires  several 
things  to  be  done  In  the  performance  of  du- 
ties under  that  subdivision,  and  Penal  Law 
(Consol.  Laws  1909,  c.  40)  §  1275,  as  amended 
by  Laws  1911,  c.  749,  increasing  the  amount 
of  punishment  on  conviction  of  a  "second  of- 
fense," does  not  require  a  conviction  of  the 
same  offense,  but  the  punishment  is  based 
on  the  violation  of  any  of  the  provisions  of 
such  act.  People  v.  James  Butler.  Inc.,  138 
N.  Y.  Supp.  1008,  1069,  154  App.  Div.  311, 

SECOND  TIME 

See  Convicted  a  Second  Time. 

SECOND  WATER 

The  term  "second  water,"  in  mining  par- 
lance, means  water  that  has  been  used  by  a 
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lower  proprietor  after  it  has  been  used  b^  ftn 
upper  one  tor  mining  purposes.  Gold  Ridge 
Min.  Co.  y.  Tallmadge,  74  Pac.  325,  327,  44 
Or.  34,  102  Am.  St  Rep.  602. 

SECONBABII.Y  t.taht,ip 

A  guaranty  of  tbe  payment  of  a  note,  in- 
dorsed on  the  back  thereof,  binds  the  guar- 
antor to  pay  on  default  of  the  maker,  and 
his  liability  is  secondary,  within  Negotiable 
Instruments  Law  (Laws  1899,  c.  94)  {  120, 
providing  that  a  person  "secondarily  liable" 
is  discharged  by  a  binding  agreement  extend- 
ing the  time  of  payment  without  his  assent, 
and  he  is  discharged  by  a  binding  extension 
of  time  given  the  maker  by  the  holder.  Me- 
chanics' Bank  &  Trust  Co..  y.  Hood,  150  S.  W. 
420,  421,  126  Teun.  443. 

Neg.  Inst.  Act  (Pub.  Laws  1896-1900,  p. 
84,  c.  674)  art.  1,  §  3,  provides  that  the  person 
"primarily"  liable  on  an  instrument  is  the 
I)er8on  who,  by  the  terras  thereof,  is  absolute- 
ly required  to  pay  the  same,  aud  that  all  oth- 
er parties  are  "secondarily"  liable.  Article 
6,  S  71,  provides  that  a  person  placing  his 
signature  on  an  instrujnent  otherwise  than  as 
maker,  drawer,  or  acceptor  is  deemed  to  be 
an  indorser,  unless  he  clearly  indicates  his 
intention  to  be  bound  in  some  other  capacity. 
Article  8,  g  97,  provides  that  where  a  negoti- 
able instrument  has  been  dishonored,  if  no- 
tice of  dishonor  is  not  given  to  an  indorser, 
he  shall  be  discharged.  Held,  that  persons 
who  placed  their  signatures  on  the  back  of 
a  note  before  delivery  for  the  accommodation 
of  the  maker  were  indorsers,  and  could  not 
be  held  as  joint  makers  on  the  ground  that 
the  holder  would  not  have  taken  the  note 
without  their  signatures.  Deahy  v.  Choquet, 
67  AtL  421,  422,  28  R.  I.  338,  14  L.  R.  A.  (N, 
S.)  847. 

The  liability  of  a  guarantor  is  baaed  on 
the  terms  of  his  contract,  which  is  distinct 
from  the  terms  of  the  instrument  on  which  it 
is  indorsed,  and  he  does  not  agree  to  make 
the  debt  his  own,  but  only  to  answer  on  his 
principars  default,  and  his  contract,  while 
it  may  require  liim  to  pay  the  note,  is  sec- 
ondary within  Rev.  Codes  1905,  §  6494,  pro- 
viding the  terms  for  the  release  of  a  person 
secondarily  liable.  The  terms  "primarily  li- 
able" and  "secondarily  liable,"  as  used  in 
Rev.  Codes  1905,  §  6494,  liave  reference  to 
the  remedy  provided  for  enforcing  the  obliga- 
tion of  one  signing  a  negotiable  instrument, 
rather  than  to  the  character  of  the  obligation, 
and  the  remedy  against  a  guarantor  is  not 
primary  and  direct,  but  collateral  and  sec- 
ondary. Northern  State  Bank  of  Grand 
Forks  V.  Bellamy,  125  N.  W.  888,  889,  19  N. 
D.  500,  31  L.  R.  A.  (N.  S.)  149. 

SECOKDABT  BATTERY 

A  "primary  battery"  is  one  in  which 
chemical  action  takes  place  directly  to  pro- 
duce electromotive  force,  while  in  a  "second- 
ary battery"  the  electromotive  force  is  pro- 


duced by  a  chemical  action  set  up  after  a 
current  of  electricity  has  been  passed 
through  the  cell  for  some  time.  Secondary 
batteries '  are  commonly  called  "storage  bat- 
teries." In  re  Charles  Town  Light  &  Power 
Co.,  183  Fed.  160,  165. 

SEOONPART  BOYCOTT 

An  organized  union  of  employes  may,  by 
concerted  action,  cease  dealing,  either  social- 
ly or  in  a  business  way,  with  a  former  em- 
ployer, and  this  act  is  a  "primary  boycott," 
and  such  employ^  may,  by  fair  oral  or  writ- 
ten persuasion,  Induce  others  interested  in,  or 
sympathetic  with,  their  cause  to  withdraw 
their  social  intercourse  and  business  patron- 
age from  the  employer,  and  they  may  request 
another  to  withdraw  his  patronage  from  the 
employer,  and  may  use  the  moral  coercion  of 
threatening  a  like  boycott  against  him  if  he 
refuses  to  do  so,  and  the  latter  act  is  the 
•'secondary  boycott,"  but  any  act  which  pass- 
es beyond  moral  suasion,  and  plays  by  in- 
timidation on  physical  fears,  is  unlawful, 
and  will  be  restrained.  Pierce  v.  Stable- 
men's Union,  Local  No.  8,760,  103  Pac  324, 
325,  156  Cal.  70. 

SBOONDART  EASEmOIT 

The  term  "secondary  easement"  Is  ap- 
plied to  the  right  to  enter  and  repair  and  do 
those  things  necessary  to  the  full  enjoyment 
of  an  easement  as  existing;  but  such  right 
does  not  entitle  one,  having  an  easement  con- 
sisting of  the  right  to  divert,  at  a  certain 
point  on  lands  of  others,  water  from  a  stream, 
and  conduct  it  by  a  certain  route  and  means 
over  such  lands,  to  divert  the  water  at  an- 
other point  on  such  lands,  and  conduct  it 
over  them  by  a  different  route  and  different 
means,  where  the  elements  have  rendered  it 
impossible  to  divert  it  at  the  original  point 
and  conduct  it  by  the  original  way  and 
means.  White  Bros.  &  Crum  Co.  v.  Watson, 
117  Pac.  497,  499,  64  Wash.  666,  44  L.  R.  A. 
(N.  S.)  254. 

Every  easement  includes  what  are  term- 
ed "secondary  easements"  (that  is,  the  right 
ti)  do  such  things  as  are  necessary  for  the 
full  enjoyment  of  the  easement  itself);  but 
this  right  is  limited  and  must  be  exercised 
In  such  reasonable  manner  as  not  to  injuri- 
ously increase  the  burden  upon  the  servient 
tenement.  Under  Pol.  Code  Cal.  $  2631.  pro- 
viding that,  by  taking  and  accepting  land  for 
a  highway,  the  public  acquire  only  the  right 
of  way  and  **the  Incidents  necessary  to  en- 
joying and  maintaining  it,"  the  county  has  no 
right  to  bore  wells  In  the  highway  and  use 
the  subterranean  water  for  sprinkling  It. 
Wright  V.  Austin,  76  Pac.  1023,  1024,  143  Cal. 
236,  65  L.  R.  A.  949,  101  Am.  St  Rep.  97 
(quoting  North  Fork  Water  Co.  v.  Edwards, 
54  Pac.  69,  121  Cal.  662). 

SECONBART  EVIBENCE 

"Secondary  evidence"  is  such  evidence 
as  from  necessity  in  some  cases  is  substitnt- 


SECONDARY  £VID£NCB 


494 


SECRECY  OF  THE  BAIiIX>T 


ed  for  stronger  and  better  proof.  O'Connor 
V.  United  States,  75  S.  E.  110,  HI,  11  Ga, 
App.  246. 

"  'Secondary  evidence'  Is  that  which  is 
Inferior  to  primary.  Thus  a  copy  of  an  in- 
strument or  oral  evidence  of  Its  contents  Is 
secondary  evidence  of  the  instrument  and 
contents."  When  a  written  contract' is  to  be 
proved  by  parol  testimony,  no  vague,  uncer- 
tain recollection  concerning  its  stipulations 
ought  to  supply  the  place  of  the  written  in- 
strument itself,  but  the  substance  of  the 
agreement  must  be  proved  satisfactorily. 
Proof  of  negotiations,  conversations,  and  acts, 
of  parties  before,  at  the  time  of,  and  after 
the  execution  of  a  written  Instrument,  are 
not  competent  to  prove  its  contents  where 
the  instrument  is  lost,  Capell  v.  Fagan,  77 
Pac.  55,  30  Mont.  507,  2  Ann.  Cas.  37  (quot- 
ing the  definition  in  Code  Civ.  Proc.  §  3107). 

8ECOin>ABT  FRANCHISE 

The  right  or  privilege  to  be  a  corporation 
is  a  franchise,  often  called  a  •'primary  fran- 
chise." The  secondary  franchise  or  right  of 
making  use  of  the  purchased  privilege,  which 
the  books  denominate  the  "franchise  to  do," 
is  entirely  distinct  and  separate  from  the 
franchise  to  be  or  to  exist  here  as  a  oorpora- 
tion.  American  Smelting  &  Refining  Co.  y. 
People  ex  rel.  Lindsley,  82  Pac.  631,  634,  34 
Colo.  240. 

City  authorities  have  no  legal  power  to 
create  corporations  or  to  grant  franchises. 
This  can  be  done  by  the  state  alone;  but 
the  city  can  concede  the  right  of  way  through 
her  streets.  Such  right  is  not  a  franchise  in 
law.  The  privileges  conceded  are  "second- 
ary franchises,"  instrumentalities  by  means 
of  which  the  corporate  owners  granted  by  the 
charter  may  be  exercised.  Shreveport  Trac- 
tion Co.  V.  Kansas  City,  S.  &  G.  Ry.  Co.,  44 
South.  457,  461,  119  La.  759  (citing  Tllton  v. 
New  Orleans  City  R.  Co.,  35  La.  Ann.  1009; 
Farmer  v.  Myles,  80  South.  858,  106  La.  339 ; 
Muntz  V.  Algiers  &  G.  Ry.  Co.,  35  South.  624, 
111  La.  432,  64  L.  R.  A.  222,  100  Am.  St  R^. 
495). 

SECONDABT  1«  VAIHTION 

"A  'primary  Invention'  Is  one  which  per- 
forms a  function  never  performed  by  any 
earlier  invention,  while  a  'secondary  inven- 
tion* is  one  which  performs  a  function  previ- 
ously performed  by  some  earlier  invention, 
but  in  a  substantially  different  way  from  any 
that  preceded  it"  The  Supreme  Court  of 
the  United  States  has  defined  the  legal  dis- 
tinctions flowing  from  this  diversity  as  fol- 
lows: "Where  an  invention  is  one  of  a  pri- 
mary character,  and  the  mechanical  func- 
tions performed  by  the  machine  are,  as  a 
whole,  entirely  new,  all  subsequent  machines 
which  employ  substantially  the  same  means 
to  accomplish  the  same  result  are  infringe- 
ments, although  the  subsequent  machine  may 
contain  improvements  in  the  separate  mech- 


anlams  which  go  to  make  up  the  machine*** 
Secondary  patents  should  receive  a  construc- 
tion narrower  than  that  given  to  primary 
patents.  Von  Ebersteln  v.  Olmmbllss,  166 
Fed.  463,  468,  469  (quoting  and  adopting  defi- 
nitions in  Walker,  Patents,  313 ;  Morley  Sew- 
ing Macb.  Co.  V.  Lancaster,  9  Sup.  Ct  302, 
129  U.  S.  273,  32  L.  Ed.  716). 

SECOlfDART  PATENT 

The  distinction  between  "primary  and 
secondary  patents"  is  now  given  less  force 
than  formerly  by  the  courts,  for  every  pat- 
ent may  be  regarded  as  primary  within  its 
field ;  and  it  follows,  then,  that  every  patent 
should  have  as  broad  an  interpretation  as  the 
courts  may  fairly  give  it  and  as  full  and  fair 
a  use  of  the  doctrine  of  equivalents  as  the 
courts  may  fairly  allow  it  Kip-Armstrong 
Co.  V.  King  PhiUp  MUls,  130  Fed.  28,  31, 

SECONDHAND 

The  term  "secondhand"  is  general  and  re- 
fers to  aiticles  that  have  been  before  sold  and 
used,  either  one  or  many  times.  Texas  &  P. 
R.  Co.  V.  Wilson  Hack  Line,  101  S.  W.  1042, 
1043,  46  Tex.  Civ.  App.  38. 

SECONDHAND  MAN 

A  "secondhand  man"  is  a  dealer  in  sec- 
ondhand goods.  Schroeder  v.  Reinhardt,  100 
S.  W.  538,  539,  123  Mo.  App.  582. 

SECRECY— SECRET 

See  Trade  Secret 

SECRECY  OF  THE  BAXIiOT 

Chapter  213  of  Session  Laws  of  1911, 
providing  for  party  enrollment  of  electors 
by  assessors  before  primary  election,  and 
prescribing  the  form  of  affidavit  to  be  so  re- 
quired of  each  elector  to  entltie  hlm.to  enroll- 
ment as  a  partisan  and  to  qualify  him  to  vote 
at  the  coming  primary  election,  construed 
and  held,  that  the  Legislature  has  the  right 
to  require  nominations  to  be  made  at  pri- 
mary elections  by  the  use  of  a  ballot,  and 
may  provide  that  such  election  shall  be  con- 
ducted within  organized  political  parties,  and 
may  deny  the  right  to  vote  to  those  electors 
not  belonging  to  any  organized  political  par- 
ty, and  may  require  as  a  reasonable  test  of 
party  fealty  that  the  elector  shall  subscribe 
an  oath  stating  that  he  belongs  to  an  organ- 
ized political  party  and  requiring  him  to 
designate  it  therein  by  name,  and  that  the 
law  requiring  such  a  test  and  making  the 
required  oath  a  condition  precedent  to  the 
right  of  an  elector  to  participate  at  the  par- 
ty primary  election  is  not  unconstitutional  as 
prescribing  an  added  franchise  requirement, 
or  as  restricting  the  right  of  suffrage,  or  as 
violating  the  "secrecy  of  the  ballot,"  within 
the  meaning  of  sections  121,  122,  and  129  of 
our  state  Constitution.  State  ex  rel.  v. 
tlaht^rty,  136  N.  W.  76,  T7,  23  N.  D.  813,  41  L. 
R.  A.  (N.  S.)  132. 
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SECRET  ANH  FBATEBVAL  SOCOEVT 

Pub,  Acts  1895,  p.  595»  c  256, 1 1,  defines 
the  term  "secret  and  fraternal  society"  to  in- 
clude any  corporation  or  voluntary  associa- 
tion organized  for  the  sole  benefit  of  its  mem- 
bers, not  for  profit,  having  a  lodge  system 
with  a  ritualistic  form  of  work  and  a  repre- 
sentative form  of  government,  providing  for 
the  payment  of  benefits  in  case  of  death; 
and  section  7  declares  that  all  benefits  accru- 
ing from  such  society  are  exempt  from  at- 
tachment Section  11  declares  that  the  act 
shall  not  apply  to  societies  of  Masons  or  Odd 
Fellows  nor  associations  composed  of  their 
respective  members.  By  Pub.  Acts  1889,  p. 
1050,  c.  117,  was  added  to  section  11  of  the 
prior  act  a  provision  that  section  11  should 
apply  to  all  "fraternal  societies."  A  mutual 
aid  association  composed  of  Odd  Fellows  hav- 
ing a  lodge  system,  but  not  shown  to  have  a 
ritual  of  its  own,  was  not  within  the  statute, 
and  hence  benefits  payable  therefrom  were 
not  exempt  from  attachment.  Wm.  A.  Miles 
&  Co.  V.  Odd  Fellows'  Mut  Aid  Ass'n,  55  AtL 
607,  76  Conn.  132. 

SECRET  FRATERNITT 

"Oath-bound"  and  "secret,"  as  used  in  St 
1909,  p.  332,  prohibiting  "secret  oath-bound** 
fraternities  in  the  public  schools,  are  synony- 
mous. Bradford  v.  Board  of  Education  of 
City  and  County  of  San  Francisco^  121  Pac 
929,  932,  18  Cal.  App.  19. 

SECRET  PROCESS 

A  "secret  process**  and  the  article  made 
under  it  are  separate  and  distinct  things,  and 
each.  Is  subject  of  ownership.  Hartman  v. 
John  D.  Park  &  Sons  Co.,  145  Fed.  358,  378. 

SECRET  PROFITS 

"Secret  profits,"  which  promoters  are 
prohibited  to  make,  are  such  profits  aa  are 
made  without  disclosure  to  the  real  parties 
in  interest  and  obtaining  their  express  or 
implied  consent  Arnold  v.  Searing,  78  Atl. 
762,  767,  78  N.  J.  Eq.  14a 

SECRETARY 

The  "secretary**  of  a  corporation  is  a 
mere  servant  His  position  is  that  be  is  to  do 
what  he  is  told,  and  no  person  can  assume 
that  he  has  any  authority  to  represent  any- 
thing at  all.  Taylor  v.  Sutberliu-Meade  To- 
bacco Co.,  60  S.  E.  132,.  134,  107  Va.  787 
(quoting  and  adopting  the  definition  in  2 
Cook,  Corp.  [5th  Ed.]  f  717,  note). 

SECT 

The  holding  of  morning  exercises  in  the 
public  schools,  consisting  of  the  reading  by 
the  teacher  without  comment  of  nonsectarian 
extracts  from  the  Bible,  King  James*  version, 
and  repeating  the  Lord's  Prayer  and  the  sing- 
ing of  appropriate  songs,  in  which  the  pupils 
are  invited,  but  not  required  to  join,  does  not 


convert  the  schoolB  into  a  "sect  ot  r^Ugtoufl 
society,  theological  or  religious  seminary" 
or  a  ''sectarian  schooV*  within  Const  art.  1, 1 
7,  and  article  7,  §  5,  providing  that  no  money 
shall  be  appropriated  from  the  treasury  for 
the  benefit  of  any  sect  or  religious  society, 
theological  or  religious  seminary,  or  for  the 
support  of  any  sectarian  school,  a  "sect"  be- 
ing a  body  of  persons  distinguished  by  par- 
ticularities of  faith  and  practice  from  other 
bodies,  a  religious  society  being  a  voluntary 
association  of  individuals  or  families  united 
for  the  purpose  of  having  a  common  place  of 
worship,  and  to  provide  a  proper  teacher  to 
instruct  them  in  religious  doctrines,  and  a 
theological  or  religious  seminary  being  a 
place  for  the  preparation  of  men  for  the  min- 
istry, or  for  the  teaching  of  religious  doc* 
trines,  and  the  word  "sectarian"  being  defin- 
ed as  pertaining  to,  peculiar  to,  or  devoted  to 
the  interest  of  a  sect  or  denomination. 
Church  V.  Bullock,  100  S.  W.  1025 ;  Id.,  109  S. 
W.  115,  118,  104  TeoK.  1,  16  L.  B.  A.  (N.  S.) 
860. 

SECTARIAK 

A  prayer  offered  at  the  opening  of  a  pub- 
lic school  for  the  aid  and  presence  of  the 
Heavenly  Father  during  the  day's  work,  ask- 
ing for  wisdom,  patience,  mutual  love,  and 
respect,  looking  forward  to  a  heavenly  re- 
union after  death,  and  concluding  in  Christ's 
name,  is  not  "sectarian,"  for  a  form  of  prayer 
not  authorized  by  a  particular  church  is 
not  necessarily  "sectarian."  Hackett  v. 
BrooksviUe  Graded  School  Dist,  87  S.  W. 
792,  794, 120  Ky.  608,  69  L.  R.  A.  592,  U7  Am. 
St.  Bep.  599,  9  Ann.  Cas.  36. 

SECTARIAN  ROOK 

"That  the  Bible,  or  any  particular  edi* 
tion,  has  been  adopted  by  one  or  more  de- 
nominations as  authentic,  or  by  them  assert- 
ed to  be  inspired,  cannot  make  it  a  'sectarian 
book.'  The  book  itself,  to  be  sectarian,  must 
show  that  it  tea(^es  the  peculiar  dogmas  of 
a  sect  as  such,  and  not  alone  that  it  is  so 
comprehensive  as  to  Include  th^m  by  the  par- 
tial interpretation  of  its  adherents.  Nor  is 
a  book  sectarian  merely  because  it  was  edit> 
ed  or  compiled  by  those  of  a  particular  sect. 
It  is  not  the  authorship  nor  mechanical  com- 
position of  the  book,  nor  the  use  of  it  but  its 
contents,  that  give  it  its  character.  •  •  ♦ 
The  question  is  not  whether  the  version  used 
is  canonical  or  apocryphal."  The  King  James 
translation  of  the  Bible,  or  any  edition  of  the 
Bible,  is  not  a  sectarian  book,  and  the  reading 
thereof  without  comment  in  the  public 
schools  does  not  constitute  sectarian  instruct 
tion,  within  the  meaning  of  Ky.  St  1903,  f 
4368,  providing  that  no  books  of  a  sectarian 
character  shall  be  used  in  any  common 
school,  nor  shall  any  sectarian  doctrine  be 
taught  therein.  Hackett  v.  BrooksviUe  Grad- 
ed School  Dist.,  87  S.  W.  792,  794.  120  Ky. 
608,  69  L.  R.  A.  592,  117  Am.  St  Bep.  699,  9 
Ann.  Cas.  36* 
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SECTARIAN  INFLUENCE 

A  regulation  of  the  superintendent  of 
public  Instruction  prohibiting  teachers  in 
public  schools  from  wearing  a  distinctly  reli- 
gious garb  while  teaching  therein  is  a  reason- 
able and  valid  exercise  of  the  powers  confer- 
red upon  him  to  establish  regulations  as  to 
the  management  of  public  schools,  because 
the  Influence  of  such  apparel  is  distinctly 
sectarian,  and  the  prohibition  is  in  accord 
with  the  public  policy  of  the  state,  as  declar- 
ed in  Const,  art.  9,  {  4,  forbidding  the  use  of 
property  or  credit  of  the  state  in  the  aid  of 
"sectarian  influences."  O'Connor  v.  Hend- 
rick.  77  N.  B.  612,  614,  184  N.  Y.  421,  7  L.  R. 
A.  (N.  S.)  402,  6  Ann.  Cas.  432. 

SECTARIAN  INSTITUTION 

Religious  control  exercised  over  incor- 
porated institutions  which  are  not  "sectarian 
institutions"  under  their  charters  does  not 
make  them  such  within  the  meaning  of  D.  C. 
Rev.  St.  §  457,  and  section  34  of  the  Mary- 
land Bill  of  Rights,  invalidating  gifts  and  de- 
vises for  religious  purposes,  unless  made  at 
least  one  month  before  the  death  of  the  do- 
nor or  testator.  Speer  v.  Colbert,  26  Sup.  Ct 
201,  204,  200  U.  S.  130,  50  L.  Ed.  403. 

SECTARIAN  INSTRUCTION 

**The  section  of  the  Constitution  which 
provides  that  'no  sectarian  instruction  shall 
be  allowed  in  any  school  or  institution  sup- 
ported in  whole  or  in  part  by  the  public 
funds  set  apart  for  educational  purposes*  can- 
not, under  any  canon  of  instruction  ♦  •  ♦ 
be  held  to  mean  that  neither  the  Bible  nor 
any  part  of  it,  from  Genesis  to  Revelation, 
may  be  read  in  the  educational  institutions 
fostered  by  the  state"  (quoting  and  approv- 
ing Freeman  v.  Scheve,  91  N.  W.  846,  93  N. 
W.  1C9,  65  Neb.  853,  59  L.  R.  A.  927),  and  the 
reading  of  King  James*  translation  of  the 
Bible  without  comment  in  the  public  schools 
does  not  constitute  "sectarian  instruction," 
within  the  meaning  of  St  1903,  §  4368,  pro- 
viding that  no  books  of  a  sectarian  character 
shall  be  used  in  any  common  school,  nor  shall 
any  sectarian  doctrine  be  taught  therein. 
Hackett  v.  Brooksville  Graded  School  Dist, 
87  S.  W.  792,  708,  120  Ky.  608,  69  L.  R.  A, 
592,  117  Am.  St.  Rep.  599,  9  Ann.  Cas.  36. 

SECTARIAN  SCHOOL 

A  prayer  offered  at  the  opening  of  a 
public  school  for  the  aid  and  presence  of  the 
Heavenly  Father  during  the  day's  work,  ask- 
ing for  wisdom,  patience,  mutual  love,  and 
respect,  looking  forward  to  a  heavenly  reun- 
ion after  death,  and  concluding  in  Christ's 
name,  is  not  "sectarian,"  for  a  form  of  pray- 
er not  autb.oriz€d  by  a  particular  church  ia 
not  necessarily  "sectarian,"  nor  does  such  a 
prayer  make  the  school  a  "sectarian  school,*' 
within  Const  I  189,  prohibiting  the  appro- 
priation of  educational  funds  in  aid  of  "sec- 
tarian schools.*'    Hackett  v.  Brooksville  Grad- 


ed School  Dist,  87  S.  W.  792,  794,  120  Ky. 
608,  69  L.  R.  A.  592,  117  Am.  St.  Rep.  599,  9 
Ann.  Cas.  36. 

The  holding  of  morning  exercises  in  ttie 
public  schools,  consisting  of  the  reading  by 
the  teacher  without  comment  of  nonsectarian 
extracts  from  the  Bible,  King  James*  version, 
and  repeating  the  Lord's  Prayer  and  the  sing- 
ing of  appropriate  songs,  in  which  the  pupils 
are  invited,  but  not  required  to  Join,  does 
not  convert  the  schools  into  a  **sect  or  religi- 
ous society,  theological  or  religious  semina- 
ry" or  a  "sectarian  school"  within  Const 
art  1,  §  7,  and  article  7,  (  5,  providing  that 
no  money  shall  be  appropriated  from  the 
treasury  for  the  benefit  of  any  sect  or  religi- 
ous society,  theological  or  religious  seminary, 
or  for  the  support  of  any  sectarian  school, 
a  "sect"  being  a  body  of  persons  distinguish- 
ed by  particularities  of  faith  and  practice 
from  other  bodies,  a  religious  society  being  a 
voluntary  association  of  individuals  or  fam- 
ilies united  for  the  purpose  of  having  a  com- 
mon place  of  worship,  and  to  provide  a  prop- 
er teacher  to  instruct  them  in  religious  doc- 
trines, and  a  theological  or  ^religious  semina- 
ry being  a  place  for  the  preparation  of  men 
for  the  ministry,  or  for  the  teaching  of  religi- 
ous doctrines,  and  the  word  "sectarian"  being 
defined  as  pertaining  to,  peculiar  to,  or  de- 
voted to  the  interest  of  a  sect  or  denomina- 
tion. Church  V.  Bullock,  100  S.  W.  1025; 
Id.,  109  S.  W.  115,  118,  104  Tex.  1,  16  L.  B. 
A.  (N.  S.)  860. 

SECTION 

See  Corresponding  Theoretical  Sections; 

Sec. 
See,  also,  Paragraph. 

Of  politloal  party 

Where  a  coimty  committee  was  not  even 
voted  for,  and  made  no  contest  for  election 
as  county  committeemen  at  a  primary  elec- 
tion conducted  pursuant  to  the  Primary  Elec- 
tion Law,  no  "section"  was  created  or  existed 
to  give  the  state  convention  Jurisdiction, 
within  Election  Law  (Laws  1896,  as  amend- 
ed), providing  that  election  officers  in  the 
city  of  New  York  shall  be  appointed  from 
lists  authenticated  and  filed  by  the  chairman 
of  the  executive  committee  of  the  county 
committee  of  the  party,  and  that,  if  more 
than  one  list  shall  be  submitted  in  the  name 
of  the  same  political  party,  only  that  list 
shall  be  accepted  which  is  authenticated  by 
the  oflicer  of  the  section  of  the  party  which 
was  organized  as  regular  by  the  last  preced- 
ing state  convention  of  such  party.  People 
ex  rel.  McCarren  v.  Doollng,  112  N.  Y.  Supp. 
71,  75,  128  App.  Div.  1. 

Of  statute 

Webster  defines  the  word  **section"  as  a 
distinct  part  or  portion  in  a  book  or  writing, 
the  subdivision  of  a  chapter,  the  division  of  a 
law  or  other  writing  or  instrument,  and  says 
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that  In  laws  a  section  is  sometimes  called  a 
paragraph  or  article.  The  word  **para- 
graph/*  as  used  in  Act  Gong.  Jane  30,  1902, 
c.  1823,  §  16,  providing  that  land  allotted  to 
a  citizen  of  the  Creek  Nation  shall  not  be 
alienated  within  five  years,  and  that  each 
citizen  shall  select  from  his  allotment  40 
acres  as  a  homestead  inalienable  for  21 
years,  and  providing  the  manner  of  selecting 
homesteads  for  certain  classes  of  persons, 
and  that  the  homesteads  of  citizens  shall 
decend  to  their  children,  etc.,  and  concluding 
by  declaring  any  agreement  or  conveyance 
violative  of  any  provision  of  this  "para- 
graph" shall  be  void,  means  "section.**  Al- 
frey  v.  Colbert,  104  S.  W.  638,  646,  7  Ind. 
T.  338. 

If  the  provisions  of  that  act  (Gen  Acts 
1911,  p.  159),  discriminating  against  foreign 
insurance  companies,  were  unconstitutional, 
this  would  not  affect  the  validity  of  the  pro- 
vision relative  to  the  imposition  of  license  or 
privilege  taxes  by  municipal  corporations, 
since  the  two  provisions  are  separable,  espe- 
cially in  view  of  the  express  provisions  of 
section  34  that,  it  any  section  is  declared  un- 
constitutional, it  shall  not  affect  the  remain- 
ing sections ;  the  word  "section**  not  meaning 
separately  numbered  clauses,  but  any  clauses 
treating  of  different  matters.  City  of  Mont- 
gomery V.  Royal  Exchange  Assur.  Corp.  of 
England,  59  South.  508.  510,  5  Ala.  App.  318. 

In  Civ.  Code  1902,  §  1509,  subd.  5,  the 
provision  that  the  citizens  of  Colleton  county 
exempted  from  the  operation  of  the  general 
stock  law  under  "this  section*'  shall  build  a 
certain  fence,  the  words  ''this  section"  refer 
to  subdivision  5,  so  as  to  render  it  alone  un- 
constitutional, as  imposing  an  additional  bur- 
den, and  not  to  the  whole  of  section  1509,  as 
the  Legislature  could  not  have  intended  the 
citizens  of  the  other  portions  of  the  county, 
also  exempted  by  other  subdivisions,  to  help 
build  a  strictly  local  fence.  Carter  v.  Barnes, 
68  S.  E.  1054,  1055,  87  S.  C.  102. 

The  word  "section,**  in  Act  March  8, 
1887,  c.  373,  24  Stat  552,  raising  the  Umit  of 
Jurisdiction  of  suits  in  equity  to  $2,000,  and 
providing  that  this  "section**  shall  not  affect 
the  jurisdiction  of  courts  of  the  United 
States  in  cases  commenced  by  direction  of 
any  officer  thereof,  or  cases  for  winding  up 
the  affairs  of  any  national  bank,  refers  to 
the  entire  act,  and  the  act  does  not  deprive 
United  States  Circuit  Courts  of  Jurisdiction 
of  a  suit  in  equity  under  Act  March  3,  1875, 
c  137,  18  Stat.  470,  brought  by  a  receiver  of 
a  national  bank,  where  the  amount  involved 
exceeded  $50.  Rankin  v.  Herod,  130  Fed. 
390,  391. 

SBOTioN  ums 

See  Half  Section  Line. 

SECTIONAL  STEAM  BOII.EB 

In  the  Pratt  patent,  No.  439,684,  and  the 
Hoxie  patent.  No.  595,852,  both  for  "sectional 
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steam  boilers,"  that  term  is  used  as  embrac- 
ing all  water-tube  boilers,  and  not  as  limited 
to  a  boiler  built  in  sections;  each  section 
being  composed  of  a  group  of  tubes  having 
front  and  rear  headers  common  only  to  the 
tabes  of  that  group.  Babcock  &  Wilcox  Co. 
V.  North  American  Dredging  Co.,  151  Fed. 
265,  266. 

SECULAR 

SECITLAK  BUSINESS 

"Secular  business,"  as  used  in  Acts  1899, 
p.  1084,  c.  436,  I  2,  subsec.  2,  providing  that 
all  property  belonging  to  educational  institu- 
tions used  in  "secular  business"  competing 
with  a  like  business,  having  paid  taxes  to  the 
dty,  should  be  taxed,  refers  to  the  exercise  of 
some  secular  business  where  the  property  is 
employed  for  the  purpose  of  profit.  The 
mere  fact  that  a  University  rendered  certain 
of  its  property  for  residential  and  business 
purposes,  the  income  of  which  was  used  for 
the  benefit  of  the  University,  did  not  amount 
to  a  use  of  such  property  **in  secular  busi- 
ness," rendering  it  subject  to  general  taxa- 
tion. Vanderbilt  University  v.  Cheney,  94  S. 
W.  90,  93,  116  Tenn.  259. 

Movias  piotnre  show 

A  moving  picture  show,  for  which  admis- 
sion is  charged,  is  not  a  "secular  business" 
prohibited  on  Sunday  by  Pen.  Code,  §  259, 
providing  that  specified  acts  are  prohibited 
as  serious  interruptions  of  the  repose  and 
religious  liberty  of  the  community,  and  speci- 
fying particular  acts  in  sections  263,  265-267, 
277,  which  did  not  include  such  shows.  Nor 
is  such  show  rendered  a  "secular  business" 
by  the  fact  that  it  required  the  employment 
of  Individuals,  where  it  is  not  shown  that 
such  persons  were  not  keeping  another  day 
holy,  under  Pen.  Code,  |  264,  rendering  such 
persons  Immune  from  prosecution.  William 
Fox  Amusement  Co.  v.  McClellan,  114  N. 
Y.  Supp.  594,  598,  62  Misc.  Bep.  100. 

SEOTTUkB  OB  BUSINESS  BAT 

The  meaning  of  the  phrase  "days  of  put>- 
lic  rest  and  legal  holidays"  is  the  opposite 
of  ''secular  or  business  day"  and  excludes  en- ' 
tirely  and  absolutely  the  idea  of  holding 
court  State  v.  Duncan,  43  South.  283,  287, 
118  La.  702,  10  L.  R.  A.  (N.  S.)  791,  11  Ann. 
Cas.  557. 

SECURE 

See  Fasten  and  Secure ;  Property  Secure. 

The  word  "secure,"  when  used  as  a  verb 
active,  signifies  to  protect,,  insure,  save,  as- 
certain. The  word  "securing"  in  the  Con- 
stitution, empowering  Congress  to  promote 
the  progress  of  science  and  useful  arts  by  se- 
curing, for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respec- 
tive writings  and  discoveries,  refers  to  in- 
v^itors  as  weU  as  authors,  but  an  inventor 
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or  author  has  no  perpetual  right  to  sell  the 
inreiitlon  or  the  writing.  Rev.  St  I  4965, 
imposing  a  penalty  for  infringement  of  the 
copyright  of  any  map,  picture,  work  of  sculp- 
ture, unlike  section  4964,  relating  to  books, 
does  not  give  the  proprietor  a  right  to  main- 
tain a  clyil  action  at  law  to  recover  damages 
for  the  infringement,  and,  the  exclusive  right 
to  property  in  such  artistic  productions  being 
purely  statutory,  the  remedy  for  infringe- 
ment is  limited  to  that  prescribed  by  statute. 
Walker  v.  Globe  Newspaper  Co.,  130  Fed.  593, 
597  (quoting  and  adopting  definition  in 
Wheaton  v.  Peters,  33  U.  S.  [8  Pet.]  591,  8  L. 
Ed.  1055). 

SECintB  A  KOTE 

A  promise  '*to  secure*'  a  note  is  a  stipula- 
tion that  it  shall  be  paid,  according  to  its 
tenor  and  effect.  It  is  as  strong  a  term  as 
an  engagement  to  guaranty.  Where  the 
plaintiff  loaned  money  to  A.  B.  at  the  request 
of  the  defendant,  taking  A.  B.*s  note  for  the 
amount,  payable  in  two  years,  and  the  fol- 
lowing special  agreement  of  the  defendant 
on  the  back  of  the  note,  viz.:  "I  agree  to  se- 
cure the  within  note  to  H.  T.  out  of  or  with 
a  deed  of  a  piece  of  land  and  water  privilege 
situated,"  etc.,  "given  to  the  said  [defendant] 
by  B.  H.  [maker  of  the  note]" — this  constitut- 
ed a  guaranty,  and  the  defendant  was  not 
entitled  to  notice  of  nonpayment  True  v. 
Harding,  12  Me.  193,  195. 

SECURED  BAHKABXiE  MOTE 

Where  defendant  undertook  and  agreed 
to  sell  personal  property  of  plaintiff  at  pub- 
lic auction,  the  proceeds  to  be  in  cash  or  se- 
cured bankable  notes,  the  phrase  ^'secured 
bankable  notes"  meaning  commercial  paper 
immediately  convertible  into  cash,  defendant 
was  in  effect  authorized  only  to  accept  cash 
for  the  purchase,  and  his  acceptance  of  the 
unpaid  notes  of  plaintiff  was  unauthorized 
and  entitled  plaintiff  to  recover  the  purcHase 
price.  Kindles  v.  Bordewyk,  139  N.  W.  113, 
114,  30  S.  D.  4:^. 

SECtJBEB  CJJkIM 

Where  plaintiff's  debt  was  secured  by 
the  mortgage  of  a  person  non  compos  mentis, 
it  was  not  a  "secured  claim"  within  the  stat- 
ute authorizing  attachment,  providing  for 
attachment  in  an  action  on  a  contract  ex- 
press or  implied  for  the  payment  of  money 
not  secured  by  mortgage,  loan,  or  pledge  on 
real  or  personal  property,  or,  if  so  secured, 
when  such  has  been  rendered  nugatory  by 
the  act  of  the  defendant.  Bowman  v.  Wade, 
103  Pac.  72,  77,  54  Or.  347. 

SECUBED  CBEDITOR 

"Secured"  is  not  a  word  of  description; 
it  implies  an  act.  A  creditor  who  takes  a 
note  for  his  debt  is  never  understood  to  be 
a  "secured  creditor."  A  bond  which  car- 
ries nothing  more  than  a  promise  to  pay  is 
no  more  a  security  than  a  promissory  note. 


When  a  bond  or  note  la  "secured,*'  It  must 
mean  that  there. Is  something  behind  It  not 
common  to  other  creditors,  or  It  means  noth- 
ing. A  recital  In  a  corporate  bond  that  it 
is  secured  by  all  -the  property  and  assets  of 
the  company  lm];K>rts  that  the  bonds  are  se- 
cured by  some  particular  lien.  Stickel  y. 
Atwood,  56  AU.  687,  689,  25  R.  I.  456. 

A  creditor  of  a  partnership,  which  has 
been  dissolved  and  the  debts  thereof  assum- 
ed by  one  of  the  partners,  thereby  constLtut- 
ing  him  the  principal  debtor  and  the  other 
partner  surety,  Is  not  a  "secured  creditor," 
within  the  meaning  of  the  bankruptcy  act, 
and  is  not  required  to  disclose  the  suretyship 
of  the  otSier  partner.  Schmitt  v.  Greenberg, 
109  N.  Y.  Supp.  881,  882,  58  MXbc  Rep.  570. 

A  creditor  of  a  bankrupt  holding  a  mort- 
gage on  exempt  property  is  not  a  "secured 
creditor"  within  Bankr.  Act  1898,  {  1  (23),. 
providing  that  secured  creditors  shall  include 
one  who  has  security  for  his  debt  on  the 
property  of  the  bankrupt  of  a  nature  to  be 
assignable  under  the  act,  or  who  owns  such 
a  debt  for  which  some  indorser,  surety,  or 
other  person  secondarily  liable  for  the  bank- 
rupt, has  such  security  on  the  bankrupt's 
assets.    In  re  Bailey,  176  Fed.  990,  992. 

Under  Bankr.  Act  July  1,  1898,  c  541,  f 
1,  subd.  23,  30  Stat  545,  providing  that  the 
term  "secured  creditor"  shall  include  a  cred- 
itor who  has  security  for  his  debt  on  the 
property  of  the  bankrupt  of  a  nature  assign- 
able under  the  act,  or  who  owns  such  a  debt 
for  which  some  indorser,  surety,  or  other 
person  secondarily  liable  for  the  bankrupt 
has  such  security,  a  creditor,  in  order  to  be 
"secured,"  must  either  hold  security  against 
the  property  of  the  bankrupt  himself,  or  be 
secured  by  the  Individual  obligation  of  an- 
other who  holds  such  security.  Gorman  t. 
Wright,  136  Fed.  164,  165,  69  0.  C.  A.  76. 

A  "secured  creditor,"  in.  the  sense  of  the 
United  States  bankrupt  laws.  Is  one  who  must 
either  hold  security  against  the  property  of 
the  bankrupt,  or  be  secured  by  the  individual 
obligation  of  another,  who  holds  such  secu- 
rity. Notes  of  the  bankrupt,  secured  only  by 
the  personal  indorsement  of  another,  may  be 
included  as  unsecured  debts  in  a  composition 
of  the  bankrupt  with  his  creditors ;  and  the 
confirmation  of  the  composition  by  judgment 
of  the  proper  court  will  discharge  the  bank- 
rupt, as  maker  of  said  notes,  without  affect- 
ing the  rights  of  creditors  holding  the  same 
as  against  the  Indorsers.  Stauffer,  Eshle- 
man  Co.  v.  Abington  Hardware  &  Furniture 
Co.,  60  South.  202,  203,  131  La.  715. 

Under  Bankr.  Act  July  1,  1S9S,  c  541,  i 
1,  subd.  23,  defining  a  "secured  creditor"  as 
one  who  has  security  for  his  debt  on  the  prop- 
erty of  the  bankrupt  of  a  nature  to  be  as- 
signable, etc.,  and  section  57,  authorizing  the 
allowance  of  claims  of  Re<'ured  creditors,  etc.. 
a,  holder  of  a  warehouseman's  receipt  which 
is  attached  as  collateral  security  of  a  note 
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executed  to  the  warehon^eman  Is  not  a  **be- 
cured  creditor"  on  the  bankruptcy  of  the 
warehouseman,  and  his  act  in  presenting  his 
claim  against  the  bankrupt's  estate  without 
surrendering  the  receipt,  but  expressing  a 
willingness  to  credit  all  sums  received  on  the 
debt,  does  not  prevent  him  from  suing  on  the 
bond  of  the  warehouseman  failing  to  surren- 
der the  goods  described  in  the  receipt  State 
ex  rel.  First  Nat.  Bank  of  Morris,  Okl.,  y. 
ITederal  Union  Surety  Co.,  137  S.  W.  613, 
615,  156  Mo.  App.  603. 

SECUBED  ON  MY  REAL  ESTATE 

A  will  giving  testator's  wife  the  Interest 
on  a  sum  of  money,  so  long  as  she  lives  and 
remains  unmarried,  "to  be  left  secured  on 
my  real  estate,''  does  not  require  the  legacy 
to  the  wife  to  be  secured  by  a  mortgage  on 
testator's  real  estate,  but  creates  a  charge  on 
such  real  estate  vrlthout  the  aid  of  a  mort- 
gage. Plum  V.  Smith,  62  AtL  763»  764,  70 
N.  J.  Bq.  602. 

8EC17BEI.T 

See  Safely  and  Securely. 

SEOlTREIfT  01TAR1>ED  OR  FENCED 

The  effect  of  St  1898,  {  1636J,  requiring 
all  belting,  shafting,  gearing,  etc.,  so  located 
as  to  be  dangerous  to  employ^  in  the  dis- 
charge of  their  duties  to  be  **8ecurely  guard- 
ed or  fenced,"  Is  to  prohibit  the  use  of  such 
machinery  as  ia  mentioned  therein,  unless  by 
the  exercise  of  ordinary  care  it  can  be  render- 
ed reasonably  safe  for  servants  in  the  dis- 
charge of  their  duties  in  the  exercise  of  Uke 
care.  Willette  v.  Rhlnelander  Paper  Co.,  130 
N.  W.  853,  865,  145  Wis.  537. 

SECURITY 

See  Collateral  Security;  Further  Securi- 
ty; Good  Security;  Investment  Secu- 
rity; Personal  Security;  Public  Secu- 
rltie& 

Other  security,  see  Other. 

"To  be  security**  in  a  contract  is  to  be  a 
party  to  it  in  the  character  of  a  surety  un- 
less there  is  something  indicating  a  differ- 
ent intention.  Where  a  written  contract  is 
made  In  form  between  two,  and  signed  by  the 
parties  named,  and  at  the  same  time  a  third 
person  adds,  I  agree  **to  be  security"  for  the 
promisor  In  the  aboye  contract,  with  his  sig- 
nature, the  latter  is  holden  as  a.  joint  prom- 
isor.   Nonrls  y.  Spencer,  18  Me.  324,  327. 

T>ehit  dltftine^shed 

See  Debt 

As  fund 

See  Fund. 
As  indieatisis  a  mortgage  or  tnut  deed 

"'Security'  is  a  word  of  broad  import. 
Certain  trust  deeds  in  real  estate  are  recog- 
nized by  our  decisions,  by  which  trust  deeds 
the  legal  title  passes  to  the  trustee,  with 


power  of  sale*  In  all  respects  these  deeds 
and  transfers  of  title  are  'security,'  but  they 
are  not  mortgages.  A  mortgage  by  which  no 
title  whatsoever  passes,  and  whereby  but  a 
lien  upon  the  property  is  acquired,  is  like- 
wise 'security.* "  Renton  v.  Gibson,  84  Pac. 
186-188,  148  Gal.  dSO. 

As  partner 

The  word  "security,"  as  used  In  a  letter 
from  a  buyer  to  a  seller  of  goods  stating  that 
"Mr.  B.,  who  went  my  security  for  stock,  is 
the  cause  of  the  countermand  of  order," 
amounted  to  a  declaration  that  B.  was  only 
a  security  of  the  seller,  and  not  a  partner. 
James  Clark  DifltlUiiig  Oo.  y.  Bauer,  49  S.  IB; 
160,  56  W.  Va.  249. 

Bills,  bonds,  notes,  eto. 

The  term  "securities"  embraces  promis- 
sory notes,  not  only  in  a  popular  sense,  but 
in  a  legal  sense  as  well.  Wagner  v.  Soberer, 
85  N.  T.  Supp.  894,  895,  89  App.  Div.  202. 

Where  an  agreement  recited  that  plain- 
tiff held  C.'s  note  and  also  held  as  "security*' 
a  mortgage  and  note  executed  by  others  to  G., 
and  defendant  guaranteed  payment  of  C.'s 
note,  and  plaintiff  agreed  on  payment  to  as- 
sign the  '^security"  subject  to  the  right  of  the 
owners  of  the  equity  to  pay  the  mortgage 
debt,  defendant  was  entitled  to  an  assign- 
ment of  the  note  as  well  as  of  the  mortgage 
securing  it.  Griggs  v.  Moors,  47  N.  B.  128, 
130,  168  Mass.  354. 

Where  a  testator,  who  owned  both  stocks 
and  bonds,  of  which  the  stocks  were  the  most 
valuable,  bequeathed  to  hLs  wife  $25,000  in 
cash  or  securities,  at  her  election,  which  secu- 
rities shall  be  of  the  amount  of  $25,000  at 
par  value,  the  wife  was  entitled  to  take 
stocks  of  the  par  value  of  $25,000,  even  though 
they  were  actually  worth  much  more;  for, 
while  the  word  "securities,"  strictly  constru- 
ed, does  not  cover  corporate  stock,  the  term, 
in  its  broadest  sense,  embraces  bonds,  oertlfl* 
cates  of  stock,  promissory  notes,  bills  of  ex- 
change, and  all  other  evidences  of  debt  In 
re  Stark's  Will,  134  N.  W.  389,  399,  149  Wis. 
631. 

Bebt  not  synonymons 

The  lien  which  arises  by  operation  of 
law  on  the  execution  of  a  deed  to  secure  a 
debt  is  a  legal  entity  distinct  from  the  debt 
Itself,  securing  the  payment  of  the  debt  not 
only  by  affording  evidence  of  Its  existence, 
but  by  providing  for  Its  payment,  the  terms 
debt  and  security  not  being  synonymous. 
Jlclntire  v.  Garmany,  70  S.  E.  198,  8  Ga.  App. 
802. 

Evidence   of  indebtednese  ■ynonymons 

In  its  broadest  sense,  the  term  ''securi- 
ty" embraces  all  evidences  of  debt.  In  re 
Stark's  Will,  134  N.  W.  389,  399,  149  Wis. 
631. 

The  word  "securities,"  as  used  in  69  O. 
L.  173,  174,  is  a  synonym  of  ^'evidence  of  in- 
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debtedness.**    Cincinnati,   H.  &  D.   Ry.  Co. 
V.  Kleybolte,  88  N.  B.  879, 880, 80  Ohio  St  311. 

Iiand 

The  word  "securities,"  as  used  In  a  will 
whereby  the  testator  devised  property  to  his 
executor  in  trust  to  collect  the  rents.  Issues, 
and  profits  of  the  same,  giving  full  power  to 
the  executors  to  sell  or  dispose  of  any  of 
the  securities  that  the  testator  might  hold 
at  the  time  of  his  death,  does  not  Include 
land.  Hence  the  power  to  sell  Siscurltles  did 
not  authorize  the  executors  to  sell  lands,  and 
the  executors'  attempted  conveyance  thereof 
was  consequently  void.  Pratt  v.  Worrell,  57 
Atl.  450,  453,  6e  N.  J.  Eq.  194. 

Idens 

A  lien  on  the  Interest  of  a  legatee's  Inter- 
est In  an  estate  for  money  lent  to  him  by  the 
executors  Is  "security"  within  Insolvent  laws 
for  a  debt  due  from  him  to  them.  Haskell 
V.  Hill,  47  N.  B.  586,  587,  169  Mass.  124. 

Warranty 

"One  definition  of  the  word  'security'  is 
that  It  Is  something  which  makes  the  enjoy- 
ment or  enforcement  of  a  right  more  secure 
or  certain."  Rapalje  &  L.  Law  Diet.  Where 
the  contract  of  sale  of  a  piano  contained  a 
warranty  of  title  from  the  seller,  such  cove- 
nant amounted  to  a  "security"  to  the  pur- 
chaser. Coolidge  ▼.  Ayers,  77  Yt  448,  61 
Atl.  40,  41. 

SEDUCE— SEDUCTION 

"Seduction"  Is  not  a  common-law  offense. 
It  is  created  by  statute.  Kerr  v.  United 
States,  104  S.  W.  809,  811,  7  Ind.  T.  486. 

"Seduction"  is  the  act  of  persuading  a 
woman  to  surrender  her  chastity.  Carson  v. 
Slattery,  49  South.  586,  587,  123  La.  825. 

The  word  "seduce,"  when  used  to  denote 
the  conduct  of  a  man  towards  a  woman,  Is 
generally  understood  to  mean  the  use  of 
some  influence,  promise,  arts,  or  means  on 
his  part  by  which  she  is  Induced  to  surrender 
her  chastity  and  virtue  to  his  embraces.  Ire- 
land v.  Ward,  93  Pac.  932,  933,  51  Or.  102. 

The  word  "seduce,"  when  used  with  ref- 
erence to  the  conduct  of  a  man  towards  a 
woman.  Is  "universally  understood  to  mean 
an  enticement  of  her  on  his  part  to  the  sur- 
render of  her  chastity,  by  means  of  some  art. 
Influence,  promise,  or  deception  calculated 
to  accomplish  that  object,  and  to  Include  the 
yielding  of  her  person  to  him.  Hart  v.  Knapp, 
55  Atl.  1021,  1023,  76  Conn.  135,  100  Am.  St. 
Rep.  989  (quoting  and  adopting  State  v. 
Blerce,  27  Conn.  319). 

"The  word  *seiluced,*  when  applied  to  the 
conduct  of  a  man  toward  a  woman,  has  a  de- 
fined and  well-understood  meaning;  and  a 
charge  that  defendant  seduced,  debauched, 
and  carnally  knew  j^lalntiff  is  tantamount  to 
saying  that  he  used  some  undue  influence, 
artifice,  deceit,  fraud,  or  made  some  promise 


to  induce  plaintifT  to  surrender  her  chastity 
and  virtue  to  him."  Peterson  v.  Crosier,  81 
Pac.  860,  863,  29  Utah,  235  (citing  the  defini- 
tions in  7  Words  and  Phrases,  p.  6389). 

A  charge  that  in  order  to  constitute  the 
offense  of  seduction  the  female  must  be  under 
the  age  of  25  years  and  unmarried,  and  have 
yielded  her  chastity  and  person  under  a 
promise  of  marriage,  is  a  correct  definition  of 
the  crime  of  seduction.  Knight  ▼.  State,  144 
S.  W.  967,  991,  64  Tex.  Or.  R.  541. 

Where,  on  a  trial  for  seduction,  the  court 
defined  "seduction,''  and  stated  that  it  was  to 
lead  an  unmarried  woman  under  the  age  of 
25  years  from  the  paths  of  virtue,  to  entice 
her  by  means  of  a  marriage  promise  to  have 
intercourse  with  the  man  making  the  promise 
and  that  the  woman  must  have  been  of  chaste 
character,  the  instructions  were  not  open  to 
the  objection  that  the  court  in  its  preparato- 
ry statement  omitted  to  state  the  elements  of 
the  offense.  Carter  v.  State,  127  S.  W.  215, 
220,  59  Tex.  Or.  R.  73. 

An  instruction  defining  the  term  "seduce** 
as  an  inducement  of  a  woman  on  the  part  of 
a  man  to  surrender  her  chastity  by  reason 
of  some  art,  influence,  or  deception  calculated 
to  accomplish  that  object,  and  to  include  the 
yielding  of  her  person  to  him  as  much  as  If 
it  was  expressly  stated,  is  correct.  Bost  v. 
State,  144  S.  W.  589,  590,  64  Tex.  Cr.  R.  464. 

In  a  prosecution  for  seduction,  an  In- 
struction that  serluction  means  an  enticement 
of  a  woman  on  the  part  of  a  man  to  surren- 
der her  chastity  by  means  of  some  art,  vio- 
lence, promise,  or  deception  calculated  to  ac- 
complish that  object,  and  to  include  the 
yielding  of  her  person  to  him,  as  much  as  If 
it  was  expressly  stated,  was  not  open  to  the 
objection  that  it  made  a  deception,  Influence, 
art,  or  other  promise  sufficient  to  constitute 
the  offense,  regardless  of  the  character  of  the* 
deception  or  promise,  and  because  under  the 
laws  of  Texas  the  offense  of  seduction  con- 
sists of  a  woman  surrendering  her  virtue  by 
reason  of  a  promise  of  marriage.  Faulkner 
V.  State,  109  S.  W.  199,  201,  53  Tex.  Cr.  R. 
258. 

In  an  action  by  a  woman  for  her  own  se- 
duction, an  Instruction  defining  seduction  as 
the  act  of  inducing  a  woman  of  previous 
chaste  character  to  depart  from  the  path  of 
virtue  by  the  use  of  arts,  persuasions,  and 
wiles,  inducing  her  to  submit  her  person  to 
the  sexual  embraces  of  the  person  accused, 
was  correct.  Greenman  v.  O'Rlley,  108  N. 
W.  421,  423,  144  Mich.  534,  115  Am.  St  Rep. 
466. 

"  'Seduction*  may  be  defined  to  be  the  act 
of  persuading  or  inducing  a  woman  of  previ- 
ous chaste  diaracter  ^to  depart  from  the 
path  of  virtue  by  the  use  of  any  species  of 
arts,  persuasions,  or  wiles  which  are  calcu- 
lated to  have  and  do  have  that  effect,  and  re- 
sult in  her  ultimately  submitting  her  person 
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to  the  sexual  embraces  of  tbe  person  accused.** 
People  V.  Smith.  92  N.  W.  776,  777,  132  Mich. 
58  (quoting  and  adopting  definition  in  People 
T.  Gibbs,  38  N.  W.  257,  70  Mich.  425). 

Bebauoli  synonyxiioiui 

Rev.  St.  1889,  i  3486,  provided  that  any 
person  who  should,  ''under  promise  of  mar- 
riage, seduce  and  debauch  any  unmarried  fe- 
male of  good  repute  should  be  punished.*' 
This  section  was  amended  by  Acts  1897,  p. 
106,  entitled  "An  act  to  amend  section  3486, 
chapter  47,  article  2,  of  the  Revised  Statutes 
of  Missouri  of  1889,  relating  to  the  seduction 
of  unmarried  females  under  18  years  of  age," 
and  changed  the  section,  so  as  to  provide 
that  any  person  who  should,  under  promise 
of  marriage,  seduce  or  debauch  any  unmar- 
ried female,  etc.,  should  be  punished.  Held, 
that  the  words  "seduce"  and  "debauch," 
though  ordinarily  not  synonymous,  were  used 
in  such  section  synonymously,  and  that  the 
word  "or"  must  be  construed  to  mean  "and," 
in  order  to  bring  the  offense  defined  within 
the  title,  so  that  an  instruction  that  the  jury 
could  convict,  if  they  believed  prosecutrix 
was  either  seduced  "or"  debauched  by  de- 
fendant under  promise  of  marriage,  was  er- 
roneous. State  V.  Long,  141  S.  W.  1099,  1101, 
238  Mo.  383. 

The  word  "seduce,"  when  used  alone, 
Qsnally  implies  the  offense  of  Inducing  an  un- 
married woman,  under  or  by  promise  of  mar- 
riage, to  surrender  her  chastity;  while  the 
word  "debauch"  ordinarily  imports  the  de- 
flowering of  a  woman,  whether  with  or  with- 
out her  consent,  and,  if  with  her  consent, 
whether  that  consent  was  obtained  by  promise 
or  persuasion,  or  followed  from  her  own  de- 
sires. State  V.  Long,  141  S.  W.  1099,  1101, 
238  Mo.  383. 

Am  personal  'injury 
See  Personal  Injury. 

Ooiuieg,nent  pregnanoy  not  OMiontial 

To  constitute  "seduction"  a  child  need 
not  be  begotten.  Commonwealth  v.  Tobin, 
130  S.  W.  1116,  1119,  140  Ky.  261. 

ProTloiu  oliastlty  of  female  essential 

Under  Pen.  Code  1879,  arts.  814,  815,  pro- 
Tiding  that  one  who  shall,  by  promise  to  mar- 
ry, seduce  an  unmarried  female  shall  be  pun- 
ished, and  declaring  that  the  term  "seduction" 
is  used  in  its  commonly  understood  sense,  an 
unchaste  woman  cannot  be  seduced,  and  to 
seduce  a  woman  she  must  be  led  from  the 
path  of  virtue  by  a  promise  of  marriage,  and 
the  caroal  intercourse  must  occur  by  virtue 
of  the  marriage  promise.  A  woman  who  has 
liad  intercourse  with  several  persons,  and 
who  has  become  pregnant,  which  resulted  in 
a  miscarriage,  is  unchaste,  and  one  who  sub- 
sequently has  intercourse  with  her  in  not  guil- 
ty of  seduction,  within  Pen.  Code  1879,  art. 
814,  defining  and  punishing  seduction.    Sim- 


mons V.  State,  114  S.  W.  841,  844,  64  Tex.  Or. 
B.  619. 

Under  Code  1906,  §  1081,  providing  that 
any  person  who  shall  seduce  and  have  illicit 
intercourse  with  any  female  under  the  age 
of  18  of  previous  chaste  character  shall  be 
imprisoned,  etc.,  intercourse  with  a  female 
who  is  already  unchaste  is  not  seduction, 
since  the  same  person  cannot  seduce  a  female 
more  than  once.  Hatton  v.  State,  46  South. 
708,  709,  92  Miss.  651. 

Single  nuua  not  essential 

To  constitute  "seduction,"  accused  need 
not  be  a  single  man.    Commonwealth  v.  Tob-. 
in,  130  S.  W.  1116,  1119, 140  Ky.  261. 

Promise  or  persnasion 

"Seduction"  being  the  carnal  knowledge 
by  a  man  of  an  xmmarried  woman  of  previ- 
ously chaste  character,  accomplished  by 
means  of  some  false  promise,  artifice,  flattery, 
or  deception,  it  is  not  sufficient  that  plaintiff 
alone  show  that  defendant  had  sexual  inters 
course  with  her.  Lauer  v.  Banning,  131  N. 
W.  783,  785,  152  Iowa,  99. 

A  female  is  "debauched"  when,  by  arts 
and  blandishments,  she  is  deceived,  corrupted, 
and  drawn  aside  from  the  right  path,  and 
she  is  carnally  known.  Every  illicit  connec- 
tion is  not  "seduction."  It  cannot  be  said 
that  a  female  is  drawn  aside  from  the  path 
of  virtue,  unless  she  is  honestly  pursuing  that 
path  when  approached.  If  her  mind  is  cor- 
rupt and  polluted  by  lewd  thoughts,  and  she 
is  ready  to  submit  to  improper  embraces,  as 
opportunity  offers,  from  her  own  lustful  pro- 
pensity, and  without  any  arts  or  blandish- 
ments of  him  with  whom  she  has  sexual 
intercourse,  in  such  case  she  cannot  be  said 
to  be  seduced  by  the  party  with  whom  she 
has  improper  sexual  relations.  State  v.  Fogg, 
105  S.  W.  618,  623,  206  Mo.  696. 

The  word  * 'seduce,"  as  used  in  2  Ballin- 
ger's  Ann.  Codes  &  St.  §  7066,  punishing  any 
one  who  shall  "seduce"  and  debauch  any  un- 
married female,  is  used  in  its  ordinary  legal 
meaning  and  implies  the  use  of  arts,  persua- 
sion, or  wiles  to  overcome  tbe  resistance  of 
the  female  who  is  not  disposed  of  her  own 
volition  to  step  aside  from  the  path  of  virtue. 
While  promise  of  marriage  is  no  doubt  the 
most  common  method,  any  seductive  arts  or 
promises  where  the  female  involuntarily  and 
reluctantly  yields  thereto  are  sufiEk*ient. 
State  V.  O'Hare,  79  Pac.  39,  40,  36  Wash.  516, 
68  L.  B.  A.  107,  104  Am.  St.  Rep.  970. 

Promise  of  marriage 

To  constitute  "seduction,"  there  must 
have  been  an  act  of  intercourse  induced  by 
a  promise  of  marriage.  McLaurin  v.  State 
(Tex.)  146  S.  W.  557,  558. 

A  woman  who  has  carnal  intercourse  with 
a  man  under  a  conditional  promise  of  mar- 
riage, the  condition  to  happen  in  the  future, 
predicated  on  a  possible  pregnancy,  is  not  se- 
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dticed  within  Pen.  Code  1879,  art.  814,  defin- 
ing and  punishing  seduction.  Simmons  v. 
State,  114  S.  W.  841,  844,  54  Tex.  Cr.  R.  619. 

Seduction  means  a  withdrawal  from  the 
path  of  rectitude.  It  Is  a  leading  astray,  and 
as  applied  to  Intercourse  with  a  woman  under 
a  promise  of  marriage  it  implies  that  a  wo- 
man of  previous  chaste  character  has  been  in- 
duced to  consent  to  unlawful  sexual  relations 
by  persuasion  and  the  promise  to  marry. 
Clemons  v.  Seba,  111  S.  W.  522, 131  Mo.  App. 
378. 

Rev.  Laws  1905,  f  4931,  provides  that  one 
who,  under  a  promise  of  marriage,  shall  se- 
duce and  have  sexual  intercourse  with  an  un- 
married female  of  previous  chaste  character, 
shall  be  punished,  etc.  Held,  that  the  mere 
fact  of  a  promise  of  marriage,  followed  by 
sexual  intercourse,  is  not  sufficient  to  con- 
stitute seduction;  but  the  prosecutrix  must 
have  been  at-  the  time  an  unmarried  female 
of  previous  chaste  character,  and  must  have 
yielded  her  virtue  by  reason  of  the  arts,  per- 
suasions, and  promises  of  marriage  of  ac- 
cused. State  V.  Preuss,  127  N.  W.  438,  439, 
112  Minn.  108. 

"'Seduction'  means  to  lead  away  a  fe- 
male from  the  path  of  virtue,  to  entice  or  per- 
suade her,  by  a  promise  of  marriage,  to  sur- 
render her  virtue  and  have  carnal  intercourse 
with  the  man  making  such  promise.  To  con- 
stitute the  offense  of  seduction,  it  must  ap- 
pear that  carnal  intercourse  with  the  female 
was  accomplished  by  means  of  a  promise  to 
marry  her,  made  prior  to  the  illicit  inter- 
course." Howe  V.  State,  102  S.  W.  409,  410, 
51  Tex.  Cr.  R.  174. 

To  constitute  seduction,  under  Rev.  St 
1909,  8  4478,  punishing  any  person  who  shall 
under  or  by  promise  of  marriage  seduce  any 
unmarried  female,  the  female  must  rely  on 
the  promise  of  marriage  and  submit  to  sexual 
Intercourse  because  of  such  promise,  which 
must  be  the  Inducement  for  her  consent,  and 
where  a  female  consents  on  the  man's  condi- 
tional promise  to  marry  her  in  the  event  of 
pregnancy  there  Is  no  seduction.  State  t, 
Thomas,  132  S.  W.  225,  227.  231  Mo.  41. 

Under  Code  1906,  f  1372  (Ann.  Code  1892, 
8  1298),  defining  seduction  as  the  obtaining  of 
carnal  knowledge  of  a  woman  of  previous 
chaste  character  through  a  false  or  feigned 
promise  of  marriage,  etc.,  one  guilty  of  that 
offense  may  not  exempt  himself  from  prose- 
cution by  an  offer  to  marry  the  woman.  Wil- 
liams V.  State,  45  South.  146, 147,  92  Miss.  70, 
16  Ann.  Cas.  1026. 

Cr.  Code,  $  207,  provides  that  any  person 
over  the  age  of  18  years,  who,  under  promise 
of  marriage,  shall  have  Illicit  carnal  inter- 
course with  any  female  of  good  repute  for 
chastity,  shall  be  deemed  guilty  of  "seduc- 
tion." Held,  that  this  did  not  make  it  neces- 
sary to  prove  that  defendant  had  seduced  his 
victim  in  the  common-law  meaning  of  that 


word;  that  the  statute  itself  defines  What 
shall  be  seduction;  and  that  if  defendant 
was  over  18  years  of  age,  and,  under  promise 
of  marriage,  had  unlawful  intercourse  with  a 
female  of  good  impute  for  chastity,  he  was 
guilty  of  seduction  without  regard  to  whether 
the  female  so  seduced  was  entitled  to  that 
good  reputation.  Russell  v.  State,  110  N.  W. 
380,  381,  382,  77  Neb.  519,  15  Ann.  Cas.  222. 

"To  accomplish  sexual  intercourse  with  a 
virtuous  woman  pending  a  virtuous  engage- 
ment to  marry  her  may  be  'seduction,'  though 
consent  be  obtained  without  other  persuasion 
than  that  which  is  implied  (considering  the 
past  courtship  and  the  present  relations  of 
the  parties)  In  proposing  the  Intercourse  and 
repeating  the  promise  of  marriage."  Of 
course,  solicitations,  even  though  they  may 
include  a  promise  to  marry,  whereby  the  wo- 
man in  consideration  of  the  promise  surren- 
ders her  person,  are  not  sufficient  to  make  a 
case  of  "seduction."  But  a  promise  of  mar- 
riage which  a  woman  believes  to  be  made  in 
good  faith  and  piade  as  a  climax  to  a  long 
course  of  wooing,  when  the  man  has  fully 
captured  the  heart  of  the  woman,  and  she 
hearkens  to  the  voice  of  love,  and  yields  to 
her  lover  because  she  trusts  him,  implies  per- 
suasion of  the  strongest  character.  Indeed, 
we  think  that  Providence,  wisely  Intending 
to  save  the  human  race  from  moral  wreck 
and  ruin,  has  made  the  heart  of  woman  a 
citadel  of  virtue  invincible  to  the  brutal  forces 
of  lust  and  capitulating  only  to  the  gentle 
promptings  of  confiding  love.  Woodard  r. 
State,  63  S.  E.  578,  574,  575,  5  Ga.  App.  447. 

An  instruction  on  a  trial  for  seduction 
defining  "seduce"  as  to  entice  a  woman  to  sur- 
render her  chastity  by  deception,  and  stating 
that  seduction  is  not  complete  unless  the  fe- 
male was  at  the  time  chaste,  unmarried,  and 
under  25  years  of  age,  and  was  pursuaded  to 
surrender  her  chastity  by  reilson  of  accused's 
promise  to  marry  her,  and  that  if  accused 
had  intercourse  with  prosecutrix  by  reason 
of  his  promise  of  marriage,  and  prosecntrix 
was  then  chaste  and  unmarried  and  under  25 
years  of  age,  he  was  guilty,  but  if  she  yielded 
by  reason  of  her  own  passion  he  must  be  ac^ 
quitted,  is  sufficient  Where,  on  a  trial  for 
seduction,  there  was  no  suggestion  in  the  evi- 
dence that  the  intercourse  was  the  result  on 
prosecutrix's  part  of  anything  except  the 
promise  of  marriage,  unless  the  Jury  might 
attribute  it  to  her  own  lust,  and  the  court 
charged  that  if  the  Intercourse  was  the  result 
of  her  passion  accused  should  be  acquitted, 
the  refusal  to  charge  that,  if  the  intercourse 
was  induced  on  her  part  by  any  other  motive 
than  promise  to  marry,  accused  must  be  ac- 
quitted, was  not  erroneous.  Hinman  v. 
State,  127  S.  W.  221,  223,  59  Tex.  Or.  R,  29. 

Sezval  iatercovrse 

The  word  "seduce,**  when  used  with  ref- 
erence to  the  conduct  of  a  man  towards  a  wo- 
man, is  universally  understood  to  mean  an 
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enticement  of  ber  on  liis  part  to  the  surren- 
der of  her  chastity,  by  means  of  some  art,  in* 
flnence,  promise,  or  deception  calculated  to 
accomplish  that  object,  and  to  include  the 
yielding  of  her  person  to  him.  The  word  "se- 
duction," nsed  in  reference  to  a  man's  con- 
duct towards  a  female,  ex  t1  termini  implies 
sexual  Intercourse  between  them.  Bvery  one 
understands,  when  it  is  said  of  a  man  that  he 
has  "seduced"  a  particular  female,  that  he 
has  had  such  intercourse  with  her.  Gessner 
V.  Home,  132  N.  W.  431,  433,  .22  N.  D.  60. 

SEE 

The  word  "see,"  as  used  in  a  letter  writ- 
ten by  a  seller  to  a  third  person,  reciting  that 
the  seller  would  never  have  sold  the  property 
to  the  buyer,  but  for  the  assurance  of  the 
third  person  that  the  seller  would  get  his 
money;  that  the  seller  never  knew  the  buyer 
until  introduced  by  the  third  person;  that 
the  third  person  stated  that  he  would  see 
that  the  s^ler  was  paid,  and  inquiring  wheth- 
er the  third  person  would  live  up  to  what  he 
had  told  the  seller.  Indicates  a  collateral 
promise  to  pay  the  debt  of  another,  rather 
than  a  direct  promise  to  pay  one's  own  debt 
Halsted  v.  Pelletreau,  91  N.  Y.  Supp.  027,  928, 
101  App.  Div.  125. 

SEE  TOU  PAID 

See  I  Will  See  You  Paid. 

SEED 

See  Canary  Seed ;  Grass  Seed. 

**The  word  *8eeds,'  as  found  in  paragraph 
760  in  the  free  list,  is  Joined  with  'plants, 
trees,  shrubs,  and  vines,'  the  obvious  inten- 
tion being  to  encourage  agriculture,  horti- 
culture, and  arboriculture  by  facilitating 
seeding  and  transplanting,  and  the  words 
being  applicable  to  seeds  used  for  seeding 
jmrposes — ^in  common  understanding,  for 
propagation."  Sonn  v.  Magone,  16  Sup.  Ot, 
67,  159  U.  S.  417,  421,  40  L.  Ed.  203. 

Canary  seed,  which  is  botanlcally  a  grass 
seed,  but  is  used  principally  as  a  bird  seed, 
and  which  Is  not  known  commercially  as 
grass  seed,  is  not  free  of  duty  under  the  pro- 
vision in  Tariff  Act  July  24,  1897,  c.  11,  §  2, 
Free  list,  par.  656,  30  Stat;  201,  for  "grass 
seeds  *  f  *  not  specially  provided  for," 
but  la  dutiable  under  Tariff  Act  July  24, 
1897,  c.  11,  §  1,  Schedule  G,  par.  254,  30  Stat 
171,  covering  "seeds  of  all  kinds  not  specially 
enumerated."  Nordllnger  v.  United  States, 
127  F.  683,  684,  62  a  C.  A.  409. 

SEEB  COTTON 

Acts  1806,  p.  172,  c.  156,  §  16,  imposes  a 
tax  on  all  'lint  cotton"  annually  grown  in  a 
levee  district,  etc.,  and  Acts  1904,  p.  126,  c. 
90,  {  5,  makes  it  unlawful  for  any  person  to 
remove  from  the  district  auy  "cotton"  grown 
therein  without  first  paying  the  levee  tax 
thereon,  and  declares  that  the  levee  board 


may  recover  £rom*the  petsen  wrongfully  re- 
moving su£sh  cotton  a  certain  penalty  tax  on 
eadb  bale  or  hundredweight  of  "seed  cotton" 
so  removed.  Held,  that  the  words  "lint  cot- 
ton" in  the  first  act  and  "cotton"  and  "seed 
cotton"  in  the  second  act  were  limited  to 
"lint  cotton"  ginned  by  ordinary  gins,  and 
did  not  include  "linter"  or  "Grabbot"  cotton, 
obtained  by  reginning  cotton  seed  and  hard 
locks  of  cotton  and  cotton  mixed  with  hulls, 
bolls,  and  other  substances  which  could  not 
be  removed  by  ordinary  ginning.  Board  of 
Mississippi  Levee  Oom'rs  v.  Refuge  Cotton 
Oil  Co.,  44  South.  828,  829,  9(1  Miss.  480. 

SEEBLINOS 

The  word  ^seedlings"  includes  all  trees 
or  plants  grown  from  seed,  irrespective  ot 
their  age.  United  States  v.  American  Ex- 
press Co.,  158  Fed.  808,  809,  86  C.  C.  A.  6& 

SEEK 

SEEKING  TO  DO  BUSINESS 

The  phrase  '^seeklng  to  do  business,"  as 
used  in  an  act  creating  a  charter  board,  to 
which  application  must  be  made  for  permis- 
sion to  organize  a  domestic  corporation,  and  to 
do  business  in  the  state  as  a  foreign  corpora- 
tion, and  which  provides  that  other  persons 
seeking  to  form  a  private  corporation  under 
any  of  the  laws  of  this  state,  or  asy  corpora- 
tion organized  under  the  laws  of  any  other 
state,  and  "seeking  to  do  business"  in  this 
state,  sbaU  make  application  to  said  board 
for  permission  to  engage  in  the  business  as  a 
foreign  corporation,  etc.,  means  seeking  to 
do  further  business  as  well  as  seeking  to  be- 
gin doing  business.  State  ex  rel.  Coleman 
V.  Western  Union  TeL  Co.,  90  Pac.  299,  303, 
75  Kan.  609. 

SEEM 

For  a  witness  to  testify  that  **lt  seems 
to  me  that  he  closed  the  door"  is  not  sub- 
ject to  objection  on  the  ground  that  it  is 
opinlonalive;  the  use  of  the  word  "seems" 
merely  stating  the  appearance  of  the  inci- 
dent to  the  witness.  Mlmbs  v.  State,  58  S. 
B.  499,  500,  2  Ga.  App.  387. 

SEEMING  DANGER 

Appearances  calculated  to  produce  in  a 
reasonable  mind,  and  really  producing,  con- 
viction of  Impending  peril  to  life  or  limb, 
is  what  is  meant  by  "seeming  danger."  Rog- 
ers V.  State,  62  Ala.  170,  174. 

SEEPAGE 

"Seepage"  is  water  finding  its  way 
through  the  banks  of  a  reservoir.  Rigliter 
V.  Jersey  City  Water  Supply  Co.,  63  Atl.  6, 
73  N.  J.  Law,  298. 

Sess.  Laws,  1889,  p.  215,  |  1,  providing 
that  all  ditches  constructed  to  utilize  the 
waste,  seepage,  or  spring  waters  of  the  state 
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shall  be  governed  bj  the  same  laws  relating 
to  priority  of  right  to  water  in  ditches  con- 
structed for  the  purpose  of  utilizing  the  wa- 
ter of  running  streams,  If  valid,  la  applicable 
only  to  appropriations  of  "waste,  seepage, 
and  spring  waters"  before  they  reach  a  nat- 
ural stream,  whether  by  natural  surface  flow 
or  percolation,  or  by  being  artificially  turned 
into  the  same;  and  the  waters  after  reaching 
a  natural  stream  become,  in  the  absence  of 
an  Intention  by  the  owner  to  reclaim  them, 
a  part  of  the  stream,  and  inure  to  the  benefit 
of  the  appropriators  of  its  waters.  La  Jara 
Creamery  &  Live  Stock  Ass*n  v.  Hansen,  83 
Pac.  644,  645,  35  Colo.  105. 

SEINE 

Any  species,  see  Any. 

A  "seine,*'  as  used  in  the  rivers  and  lakes, 
is  a  long  net,  of  sufficient  width  to  extend 
from  the  surface  of  the  water,  usually  to  the 
bottom.  It  is  strung  on  two  lines  of  rope; 
one,  the  cork  line,  being  provided  with  cork 
or  wooden  floats  at  short  intervals,  to  make 
it  float*  the  other,  or  lead  line,  provided  with 
leaden  weights  to  sink  it  and  hold  it  down, 
generally  upon  the  bed  of  the  stream  or  wa> 
ter,  thereby  spreading  the  net  from  surface 
to  bed.  It  is  generally  used  by  drawing  it, 
and  surrounding  and  Inclosing  the  fish.  Hil- 
born  V.  Smith,  111  N.  W.  1082,  1083, 148  Mich. 
474. 

A  "seine"  Is  a  kind  of  net,  but  a  "tram- 
mel net"  is  not  a  "seine."  Kirby's  Dig.  | 
3600,  forbids  any  person  to  place  in  the  wa- 
ters of  the  state  any  seine  net,  gill  net,  tram- 
mel net,  etc.,  or  by  any  such  means  to  catch 
fish,  and  provides  further  that  it  shall  not 
be  unlawful  to  use  a  seine  with  meshes  not 
less  than  four  iiiches  square,  and  that  any 
person  using  a  seine  with  meshes  less  than 
four  inches  in  width  upon  conviction  shall  be 
fined  not  less  than  $25  nor  more  than  $50. 
Held,  that  an  Indictment,  charging  that  de- 
fendant unlawfully  caught  fish  with  a  net 
and  seine,  was  void  for  duplicity.  Under  Klr- 
by's  Dig.  i  3600,  forbidding  any  person  to 
place  in  the  waters  of  the  state  any  seine, 
net,  gill  net,  trammel  net,  etc.,  or  to  catch 
fish  by  any  such  means,  and  providing  fur- 
ther that  it  shall  be  unlawful  to  use  a  seine 
with  meshes  not  less  than  four  inches  square, 
it  is  unlawful  to  use  a  trammel  net,  though 
its  meshes  are  not  less  than  four  inches  in 
width ;  the  exception  applying  only  to  seines. 
Rowe  V.  State,  103  S.  W.  613,  614,  83  Ark. 
244. 

SEISED 

Seised  in  fee  simple,  see  Fee  Simple. 

The  word  "seised,"  in  its  technical  sense, 
is  not  generally  applied  to  personal  property, 
but  pertains  to  real  property.  Walker  v. 
Peters,  124  S.  W.  35,  37,  139  Mo.  App.  68L 


The  word  "seised,"  as  used  in  an  allega- 
tion in  an  action  by  an  administrator  for  the 
conversion  of  goods,  claimed  to  have  been 
owned  by  intestate,  that  at  the  time  of  his 
death  he  was  "seised  and  possessed"  of  the 
property,  means  possession  and  ownershipL 
Grant  v.  Hathaway,  96  S.  W.  417,  118  Mo. 
App.  604  (citing  7  Words  and  Phrases,  p. 
6396). 

A  judgment  debtor  who  fraudulently  con- 
veyed -property  before  rendition  of  the  judg- 
ment is  not,  as' to  such  property,  "seised  in 
law  or  equity,"  within  Mansf.  Dig.  §  3001 
(Ind.  T.  Ann.  St.  1899,  |  2116),  making  this 
a  necessary  condition  to  a  sale  thereof  on 
execution.  Parrott  v.  Crawford,  82  S.  W. 
688,  691,  5  Ind.  T.  103. 

A  testator  devised  land  to  a  nephew. 
Thereafter  he  made  a  parol  gift  of  the  land 
to  him,  and  he  entered  into  possession  with 
the  consent  of  testator,  and  remained  in  the 
undisturbed  possession  until  the  death  of  the 
testator  a  few  months  later.  The  testator 
made  no  change  in  the  wiU.  Held,  that  tes- 
tator was  not  "seised"  or  "possessed"  of  the 
land  at  the  time  of  his  death,  within  Acts 
1893,  c.  174,  imposing  a  tax  on  property  pass- 
ing by  will.  Bailey  v.  Henry,  143  S.  W.  1124* 
1128,  125  Tenn.  390. 

Mansf.  Dig.  §  2591  (Ind.  T.  Ann.  St.  1899, 
§  1879),  provides  that  a  widow  shall  be  en- 
titled, as  part  of  her  dower,  absolutely  in  her 
own  right,  to  one-third  part  of  the  personal 
estate,  including  cash  on  hand,  etc.,  where- 
of the  husband  died  seised  or  possessed. 
Held,  that  where  a  husband  died  in  Indian 
Territory,  the  owner  of  insurance  on  his  life, 
which  belonged  to  his  estate,  he  died  "seised" 
of  the  proceeds  of  the  policies,  and  his  widow 
was  entitled  to  be  endowed  of  one-half  of  the 
proceeds  thereof  collected,  or  which  might  be 
collected  by  the  executors,  absolutely  and  In 
her  own  right;  there  being  no  children  of  the 
marriage,  under  the  express  provisions  of 
Mansf.  Dig.  f  2592  (Lnd,  T.  Ann.  St.  1899,  I 
1880).  Mansf.  Dig.  §  2591  (Ind.  T.  Ann.  St 
1899,  §  1879),  provides  that  a  widow  shall  be 
entitled,  as  part  of  her  dower,  absolutely  in 
her  own  right,  to  one-third  of  the  personal 
estate  whereof  the  husband  died  seised  or 
possessed.  Held,  that  "seised,"  means  "title" 
or  "ownership,"  which  carries  with  it  the  im- 
mediate right  of  possession.  Burdett  v.  Bur- 
dett,  109  Pac.  922,  925,  926,  26  Okl.  416,  35 
L.  R.  A.  (N.  S.)  964. 

Legal  estate  Imported 

The  term  "seised"  has  always  been  con- 
strued in  its  common-law  sense,  as  applicable 
to  legal  estates  only,  and  the  statute  declar- 
ing that  the  wife  must  be  seised  of  an  estate 
of  inheritance  in  the  lands  in  order  to  entitle 
her  husband  to  curtesy  has  been  received  as 
a  declaration  only  of  the  common-law  rule  of 
dower.  In  re  Grand  jean's  Estate,  110  N.  W. 
1108,  1109,  78  Neb.  349,  15  Ann.  Cas.  577. 
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The  word  *'seised"  In  the  law  of  dower 
refers  to  legal  title  or  a  perfect  equity  equiv- 
alent thereto.  Where  an  owner  of  land  made 
a  deed  to  secure  an  indebtedness,  and  took  a 
bond  for  reconveyance  upon  payment  of  the 
debt,  and  died  without  having  paid  any  part 
of  the  debt,  or  having  obtained  a  reconvey- 
ance, his  widow  was  not  entitled  to  take  dow- 
er either  in  the  land  as  a  whole  or  in  the 
equity  of  redemption,  at  least  not  without 
first  redeeming  the  property,  Harris  v.  Pow- 
ers, 58  S.  E.  103d.  1041,  129  6a.  74,  12  Ann. 
Gas.  475. 

The  contract  vendor  of  land  with  a  lien 
for  the  purchase  price  retains  the  legal  title 
only  as  security,  and  is  not  thereafter  **8eis- 
ed,"  within  Code,  §  2912,  providing  that  all 
persons  owning  land  not  held  by  adverse  pos- 
session shall  be  deemed  seised  thereof,  the 
vendor's  interest  being  personalty  and  de- 
scending as  such;  and  hence  a  devisee  would 
take  nothing  under  a  will  giving  him  all  the 
''land"  of  which  testator  died  seised,  testator 
having  previously  sold  the  land  and  the  ven- 
dee having  performed  the  conditions  of  the 
contract  to  the  time  of  testator's  death.  In 
re  Miller's  Estate,  119  N.  W.  977,  978,  142 
Iowa,  563. 

SEISED  AKD  POSSESSED 

An  allegation  that  a  person  was  ''seised 
and  possessed"  of  land,  prima  facie  imports 
seisin  In  fact,  not  mere  seisin  in  law.  Bragg 
V.  Wiseman,  47  S.  E.  90,  91,  55  W.  Va.  330. 

SEISIN 

See  Actual  Seisin;   Ck)venant  of  Seisin; 
Instantaneous  Seisin. 

"Seisin"  Is  a  fixed  right  of  enjoyment 
of  the  estate  either  Immediately  or  at  the  ter- 
mination of  an  intermediate  estate.  In  re 
Prasser's  WUl,  121  N.  W.  643,  645,  140  Wis. 
92  (citing  1  Washb.  Real  Prop.  [6th  Ed.]  | 
116). 

Freebolfl  imported 

"Seisin"  is  the  possession  of  land  under 
a  claim,  either  express  or  Implied  by  law, 
of  an  estate  amounting  at  least  to  a  freehold ; 
ordinarily  a  possession  in  fee  by  one  having 
or  claiming  a  freehold  interest.  In  re  Qrand- 
jean's  Estate,  110  N.  W.  1108,  1109,  78  Neb. 
349,  15  Ann.  Cas,  577. 

Am  ovmevhi'j^ 

Under  the  acts  of  descent  in  this  conn- 
try,  the  word  "seisin"  is  equivalent  to  "own- 
ership." North  V.  Graham,  85  N.  E.  267,  270, 
235  111.  178,  18  li.  R.  A.  (N.  S.)  624,  126  Am. 
St.  Rep.  189  (citing  Cook  v.  Hammond,  6  Fed. 
Cas.  399,  4  Mason,  467). 

As  poMession 

In  the  common  law  "seisin"  signifies  pos- 
session. Bragg  V.  Wiseman,  47  S.  E.  90,  91, 
55  W.  Va.  330  (quoting  Coke,  Inst). 

"Seisin"  means  a  claim  of  title  accom- 
panied with  possession.     Webb  v.  Wheeler, 


114  N.  W.  636,  80  Neb.  438,  17  L.  R.  A.  (N.  S.) 
117a 

A  mere  constructive  possession  is  not 
"seisin"  within  the  meaning  of  Kirby's  Dig. 
I  5061,  providing  that  no  action  for  the  re- 
covery of  lands  sold  for  taxes  shall  be  main- 
tained against  the  purchaser  unless  plaintiff 
or  his  predecessor  in  interest  was  seised  or 
possessed  of  the  lands  within  two  years  next 
before  the  commencement  of  the  action. 
Towson  V.  Denson,  86  S.  W.  661,  665,  74  Ark. 
302. 

"  'Seisin'  and  'possession,'  as  now  under- 
stood, mean  the  same  thing.  To  constitute 
seisin  in  fact,  there  must  be  an  actual  pos- 
session of  the  land ;  for  a  seisin  in  law  there 
must  be  a  right  of  immediate  possession  ac- 
cording to  the  nature  of  the  interest,  whether 
corporeal  or  Incorporeal.  1  Wash.  Real  Prop. 
62.  Under  this  view  there  can  be  no  seisin 
in  law  where  there  is  not  a  present  right  of 
entry,  and  where  the  life  tenant  Is  In  posses- 
sion, there  being  no  present  right  of  entry  in 
the  remainderman  or  reversioner,  they  are 
not  constructively  seised,  and  neither  can 
maintain  a  suit  as  plaintiff  for  partition. 
The  authorities  generally  sustain  this  view." 
Carlson  v.  SuUivan,  146  Fed.  476,  478,  77 
C.  C.  A.  32  (quoting  and  adopting  the  def- 
inition in  Savage  v.  Savage,  23  Pac.  890,  891, 
19  Or.  112,  116,  20  Am.  St.  Rep.  795). 

Iiesal  title  or  estate  imported 

The  term  "seisin,"  as  used  in  the  stat- 
ute under  which  a  wife  is  entitled  to  dower 
of  lands  of  which  her  husband  dies  "seised 
and  possessed,"  means  something  more  than 
the  naked  legal  title,  and  to  entitle  her  to  dow- 
er he  must  have  been  beneficially  seised  at  the 
time  of  his  death.  The  naked  legal  title  is 
not  sufficient,  but  that  title  must  be  accom- 
panied by  a  beneficial  interest,  and  he  must 
not  hold  the  title  merely  as  a  conduit 
through  whom  the  title  is  to  be  conveyed 
to  the  party  having  the  beneficial  interest. 
So  a  widow  is  not  entitled  to  dower  in  land 
levied  on  and  sold  under  execution  against 
her  husband  before  his  death,  though  he  died 
vested  with  the  legal  title;  the  sheriff  hav- 
ing failed  to  make  a  deed  to  the  purchaser. 
Rose  V.  Rose,  63  Tenn.  [6  Heisk.]  533,  537, 
538. 

"The  word  'seisin'  is  said  to  have  a 
technical  meaning  when  used  In  connection 
with  the  right  to  dower  In  the  lands  of  the 
husband  of  which  he  was  seised  during  cover- 
ture, and  at  common  law  to  import  a  feudal 
investiture  of  title  by  actual  possession,  and 
with  us  it  has  the  force  of  possession  under 
some  title  or  right  to  hold  the  same.  It  is 
either  a  seisin  in  deed  or  a  seisin  in  law; 
the  former  being  the  actual  possession  of  a 
freehold  estate,  and  the  latter  the  right  to  the 
Immediate  possession  and  enjoyment  of  a 
freehold  estate.  It  applies  only  to  the  free- 
hold estate  or  to  the  possession  of  the  land  of 
a  freehold  tenure.     'Seisin'  In  fact  or  In 
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deed  bas  also  been  defined  to  be  possession 
with  Intent  on  tbe  part  of  blm  who  holds  it 
to  claim  a  freehold  interest,  and  *selsln'  in 
law  as  the  right  of  immediate  possession  ac> 
cording  to  the  nature  of  the  estate.  A  some- 
what different  and  broader  meaning  is  as- 
signed to  the  word  in  the  statutes  of  descent 
of  North  Carolina,  where  it  is  provided  that 
every  person  in  whom  a  'seisin'  is  required 
by  any  of  the  rules,  of  descent  shall  be  deem- 
ed to  have  been  seised  if  he  may  have  had  any 
right,  title,  or  interest  in  the  inheritance." 
Bedding  v.  Vogt,  53  S.  B.  337,  338,  140  N.  C. 
662,  6  Ann.  Gas.  312  (citing  Washb.  Real 
Prop.,  33,  84;  Early  y.  Early,  46  S.  B.  503, 
606,  134  N.  O.  258). 

SEISIIf  IN  DEED 

As  seisin  in  fact,  see  Seisin  in  Fact 

Curtesy  Is  supported  by  seisin  of  the 
wife,  either  in  law,  which  is  a  right  of  im- 
mediate possession  independent  of  actual  or 
constructed  possession,  or  "seisin  in  deed," 
which  is  actual  possession.  Majors  v.  Cryts, 
144  S.  W.  769.  240  Mo.  38a 

SEISIN  IN  FACT 

"  *Selsin  in  fact*  is  called  by  Lord  Coke 
'seisin  in  deed,'  and  is  often  termed  'actual 
seisin.'  It  means  a  possession  of  the  free- 
hold actually  by  the  pedis  positio  of  oneself, 
or  one's  tenant,  or  by  construction  of  law, 
as  in  case  of  a  grant  of  lands  from  tbe  com- 
monwealth, by  conveyance  under  the  statute 
of  uses,  or  by  devise  (supposing  no  adverse 
occupancy  by  some  one  else),  in  contradistinc- 
tion to  the  'seisin  in  law,'  which  exists  in  the 
heir  after  the  descent  of  lands  upon  him  be* 
fore  the  actual  entry  by  himself  or  his  ten- 
ants." "Before  the  heir  actually  enters  (or, 
in  case  of  an  incorporeal  hereditament,  be- 
fore he  actually  enjoys  it)  by  himself  or  his 
tenant  for  years,  he  is  said  to  be  seised  in 
law.  This  sort  of  seisin  for  curtesy  suffices 
only  where  actual  seisin  is  impossible,  e.  g., 
in  case  of  rent,  where,  after  the  right  to  it 
accrues  to  the  wife,  she  dies  before  any  day 
of  pajrment"  "In  mere  right  of  entry,  or 
right  of  action,  there  is  no  curtesy  for  want 
of  actual  seisin."  Where  a  warranty  deed  to 
defendant's  wife,  after  the  granting  clause, 
excepted  and  reserved  the  rents  and  profits  of 
the  land  during  the  grantor's  natural  life,  and 
the  grantor  occupied  the  property  until  after 
the  grantee's  death,  the  grantee  was  never 
seised  of  an  estate  in  possession  so  as  to  entitle 
her  husband  to  curtesy  in  the  property.  Do- 
zier  V.  Toalson,  79  S.  W.  420,  421,  422,  180 
Mo.  546,  103  Am.  St  Rep.  586  (quoting  and 
adopting  definition  in  2  Minor,  Inst  pp. 
103,  108,  109). 

SEISIN  IN  I.AW 

Curtesy  is  supported  by  seisin  of  the 
wife,  either  in  law,  which  is  a  right  of  im- 
mediate possession  independent  of  actual  or 
oonstructed   possession,   or  seisin   in  deed. 


which  is  actual  possession.    Majors  ▼.  Cryts, 
144  S.  W.  769,  240  Mo.  386. 

"While  the  mere  operation  of  the  law 
of  descent  gives  the  heir  seisin  In  law  upon 
his  ancestor's  death,  this  does  not  enable  him 
to  transmit  the  inheritance  to  his  heirs.  He 
must  have  obtained  an  actual  seisin  or  pos- 
session or  seisin  in  deed  as  dlstinguisihed 
from  seisin  in  law" — Whence  possibility  of  re- 
verter cannot  be  granted.  North  v.  Graham, 
85  N.  E.  267,  270,  235  111.  178,  18  L.  R.  A.  (N. 
S.)  624,  126  Am.  St  Rep.  189. 

At  common  law  "seisin  in  deed" — ^that 
is,  actual  possession — was  necessary  for  curt- 
esy. In  Missouri  the  common  law  has  been 
so  modified  as  to  make  "seisin  in  law" — that 
is,  a  present  right  to  possession — sufi3cient 
Dozler  v.  Toalson,  79  S.  W.  420,  421,  422, 180 
Mo.  546,  103  Am.  St.  Rep.  586  (quoting  and 
adopting  definition  in  Minor,  Inst,  voL  2, 
pp.  103,  108,  109). 

SEIZED 

SEIZED  BT  VIRTUE  OF  AN  EXECU- 
TION 

The  words  "seized  by  virtue  of  an  ex- 
ecution," in  the  chapter  of  the  Constitution 
relating  to  executions,  means  such  seizure, 
either  actual  or  constructive,  as  the  situa- 
tion of  the  property  permits.  Smith  v.  Rog- 
ers, 73  S.  W.  243,  244,  99  Mo.  App.  252. 

SEIZURE 

See  Constructive   Seizure;    District  In 

Seizure. 
For  violation  of  law  as  civil  action,  sep 

Civil  Action-^Case— Suit  Etc. 

Const  1890,  i  23,  which  provides  that  the 
people  shall  be  secure  from  unreasonable 
**selzure  or  search,"  is  not  violated  by  Laws 
1910,  c.  134,  giving  to  the  State  or  county  a 
suit  for  penalties  provided  therein,  which 
may  be  begun  by  attachment,  since  there  is 
no  search  or  seiJsure  within  the  meaning  of 
the  provision ;  tlie  statute  merely  affording  a 
remedy  by  attachment  for  the  collection  of 
the  penalty.  State  v.  Marshall,  56  South.  792, 
797, 100  Miss.  626. 

A  search  ordinarily  implies  a  quest  by 
an  ofllcer  of  the  li^w,  and  a  ^'seizure"  contem- 
plates a  forcible  dispossession  of  the  owner. 
A  corporation  charged  with  a  violation  of  the 
anti-trust  act  of  July  2,  1890,  Is  entitled  to 
immunity  under  Const  17.  S.  Amend.  4,  from 
such  an  unreasonable  search  and  *'8eizare."  as 
the  compulsory  production  before  a  grand 
jury,  under  a  subpoena  duces  tecum,  of  all 
understandings,  contracts,  or  correspondence 
between  such  corporation  and  six  other  com- 
panies, together  with  all  reports  and  accounts 
rendered  by  such  companies  from  the  date 
of  the  organization  of  the  corporation,  as  well 
as  all  letters  received  by  that  corporation 
since  its  organization,  from  more  than  one 
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dozen  different  companiea,  situated  in  seven 
different  states.  Hale  y.  Henkel,  26  Sup.  Ct 
370,  379,  201  U.  a  43,  50  L.  Ed.  662. 

An  order  issued  nnder  Laws  1006,  p.  70, 
No.  75,  directing  a  corporation  to  produce  be- 
fore a  grand  jury  certain  books  and  papers 
and  proceedings  for  contempt  for  vlolatiug 
such  order,  were  not.  an  infringement  of 
Const  art  11,  as  a  "seizure,'*  because  no  ten- 
der was  made  to  cover  the  fees  and  ex- 
penses for  appearing  in  court  with  the  books 
and  documents.  In  re  Consolidated  Render- 
ing Co.,  66  Atl.  700,  704,  80  Vt  55,  11  Ann. 
Cas.  1069,  Judgment  affirmed  Consolidated 
Rendering  Co.  v.  State  of  Vermont,  28  Sup. 
Ct  178,  207  U.  S.  541,  52  L.  Ed.  327. 

Under  Civil  Damage  Act  (Code  1906,  c. 
32)  1 26,  providing  that  if  a  landlord's  proper- 
ty be  "seized  or  taken"  for  any  fine,  etc.,  by 
reason  of  his  tenant's  unlawful  acts,  such 
landlord  may  recover  damages  and  costs,  a 
**Uen"  upon  a  landlord's  property,  being  defin- 
ed as  a  hold  or  dalm  which  one  has  upon  the 
property  of  another  as  a  security  for  some 
debt  or  charge,  does  not  constitute  a  ''seizure 
or  taking"  of  his  property  within  the  meaning 
of  the  statute.  Brown  v.  United  States  Fi- 
delity &  Guaranty  Co.,  74  S.  E.  868,  869,  70 
W.  Va.  613. 

Takfa^  possession  reqnlred 

As  ordinarily  understood  by  lawyers,  the 
"seizure"  of  property  by  "process  of  court" 
has  reference  to  the  taking  possession  there- 
of by  an  officer  under  attachment  or  execu- 
tion or  other  appropriate  writ  or  order  of  a 
court  Where  plaintiff  performed  labor  for 
deceased  within  90  days  of  the  appointment 
of  an  administrator  upon  his  estate,  which 
was  found  to  be  wholly  Insolvent,  plaintiff 
was  not  entitled  to  any  preference,  under 
Code,  S  4019,  providing  that,  when  the  proper- 
ty of  any  person  shall  be  seized  upon  by  any 
process  or  placed  in  the  hands  of  a  receiver, 
trustee,  or  assignee,  for  the  purpose  of  paying 
debts,  the  debts  owing  to  employes  for  labor 
performed  within  90  days  past  will  have 
priority,,  the  section  not  referring  to  admin- 
istration; the  term  "seizure  of  property  by 
process  of  court"  referring  to  such  writs  as 
attachment,  execution,  and  the  like.  Moss  v. 
WiUlams,  133  N.  W.  120, 152  Iowa,  686. 

SELECT--SELECTION 

A€)oept  not  synonymons 

An  allegation  that  defendant  '^selected" 
certain  cattle  sold  did  not  constitute  an  al- 
legation of  a  delivery  and  acceptance  within 
the  statute  of  frauds;  the  words  "selected" 
and  "accepted"  not  being  synonymous.  Mc- 
Millan V.  Heaps,  123  N.  W.  1041,  85  Neb.  535. 

AltomatiTe  inkplled 

To  "select"  is  to  pick  out  or  choose.  It 
signifies  a  choice  of  one  out  of  more  than  one. 
Petersbnrg  School  Dist.  of  Nelson  County  v. 
Peterson,  103  N.  W.  756,  758,  14  N.  D.  344. 


A  mortgage  of  a  specified  number  of 
cattle  on  a  certain  farm  Is  good,  to  the  num- 
ber specified,  against  a  purchaser  from  the 
mortgagor,  although  there  are  more  cattle 
of  the  same  description  on  the  farm,  which 
tBLct  is  not  disclosed  by  the  mortgage,  since 
the  mortgagee  is  permitted,  by  what  is  called 
the  doctrine  of  selection  or  election,  to  select 
the  specified  number  from  the  whole  num- 
ber. Sparks  v.  Deposit  Bank,  78  S.  W.  171, 
115  Ky.  461. 

As  Identiflcation 

"The  word  'selection'  is  not  an  apt  word 
to  describe  the  identification  of  certain  lands 
according  to  evidence  presented  of  their  char- 
acter." Brewer,  J.  Michigan  Land  &  Lum- 
ber Co.  V.  Rust,  18  Sup.  Ct  208, 168  U.  S.  589, 
601, 42  U  Ed.  591. 

Provide  disting^dslied 

Act  March  15,  1906,  p.  432,  c.  248  (Code 
1904,  f  1433),  defining  the  powers  and  du- 
ties of  the  state  board  of  education,  was 
amended  so  as  to  declare  that  such  board 
should  "select"  text-books,  school  furniture, 
and  educational  appliances  for  the  public 
schools  of  the  state,  etc.  Two  days  after, 
at  the  same  session,  Code  1904,  §  1458,  was 
amended  by  Acts  1906,  pp.  513,  515,  c  293,  and 
re-enacted,  subsection  10  of  which  declared 
that  the  school  board  of  a  city  should  have 
power,  and  that  it  should  be  its  duty,  to  "pro- 
vide" schoolhouses  with  proper  furniture  and 
appliances,  and  to  care  for  and  manage  and 
control  the  school  property  of  the  dty.  Held, 
that  such  acts  were  In  pari  materia,  and 
should  be  construed  together,  and  that  under 
them  a  dty  school  board  had  only  power  to 
provide  such  school  furniture  for  the  public 
schools  of  the  city  as  had  been  selected  by  the 
state  board  of  education ;  the  words  "select" 
and  "provide"  in  such  provisions  not  being 
synonymous,  "provide"  being  used  In  the  sense 
of  "to  furnish  or  supply,"  while  "select" 
means  "chosen"  or  "picked  out."  Common- 
wealth V.  School  Board  of  City  of  Norfolk,  63 
S.  B.  1081,  1082,  109  Va,  346. 

BLomesteftd 

As  defined  by  Webster,  the  term  "select- 
ed" means  "to  choose  and  take  from  a  num- 
ber; to  take  by  preference  from  among  oth- 
ers. In  Sess.  Laws  1896,  p.  213,  c.  71,  §  11, 
providing  that,  "if  the  debtor  be  the  head  of 
a  family,  there  shall  be  a  further  exemption 
of  a  homestead,  to  be  selected  by  the  judg- 
ment debtor,  consisting  of  lands  and  appur- 
tenances, which  may  be  in  one  or  more  pieces 
in  diiferent  localities,"  etc,  not  exceeding  in 
value  a  certain  sum,  the  term  "selected"  is 
not  used  in  its  general  sense  where  the  head 
of  the  family  owns  several  parcels  of  real 
estate  which  are  of  less  value  than  the  limit 
of  value  fixed  by  the  statute. .  He  can  make 
no  selection  within  the  strict  meaning  of  that 
term,  unless  he  should  select  less  tlian  the 
statute  permits.  So  that  where  a  Judgment 
debtor  owns  real  estate  which  does  not  ex- 
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ceed  !n  ralue  tbe  amount  of  homestead  ex- 
emption, tbe  occupation  and  use  of  the  real 
estate  for  the  benefit  of  the  family  is  a  suf- 
ficient selection  under  the  statute.  Kimball 
V.  SaUsbury,  66  Pac.  973,  975,  19  Utah,  161 
(citing  Kimball  v.  Salisbury,  53  Pac.  1040,  17 
Utah,  381 ;    Beecher  v.  Baldy.  7  Mich.  488). 

Iiieii,laiid 

Under  the  Forest  Reservation  Act,  Act 
Cong.  June  4,  1897,  c.  2,  30  Stat.  11,  provid- 
ing that,  whenever  the  United  States  reserves 
land  for  forest  purposes,  all  those  persons 
owning  the  land  within  the  boundaries  of 
such  forest  reservation,  upon  surrendering 
the  same  to  the  government,  shall  be  entitled 
to  select  in  lieu  thereof  au  equal  amount  of 
other  public  vacant  land  open  to  settlement 
"When  a  locator  under  the  act  files  his  selec- 
tion in  compliance  with  the  rules  and  regula- 
tions of  the  land  department,  and  accompa- 
nies it  with  proof  that  the  lands  of  which  he 
makes  selection  are  vacant  and  open  to  set- 
tlement, and  these  facts  are  true,  the  Com- 
missioner of  the  General  Land  Office  has  no 
arbitrary  right  to  reject  the  selection,  but 
must  approve  it,  and  upon  such  approval  the 
right  of  the  selector  to  the  land  takes  effect 
by  relation  as  of  the  date  of  his  original  se- 
lection. When  such  an  approval  is  had  by 
the  commissioner,  tbe  locator  becomes  the 
full  equitable  owner  in  the  land  selected,  but 
it  by  no  means  follows  that  until  then  he  had 
acquired  no  interest  or  right  in  the  land  by 
virtue  of  his  selection.  On  the  contrary,  we 
are  satisfied  that  he  did.  He  was  ];>ossessed 
of  the  right  under  the  act  to  acquire  public 
land,  had  exercised  that  right  to  become  the 
owner  of  the  particular  land  on  which  be  filed 
the  "selection,"  and  had  done  all  that  was 
required  by  him  to  do  under  the  act  in  order 
to  obtain  a  perfect  title.  Under  these  cir- 
cumstances, if  he  acquired  nothing  more,  he 
acquired  at  least  an  inchoate  equitable  right, 
a  right  which  was  capable  of  being  enlarged 
into  a  complete  title  by  the  approval  of  the 
Commissioner  of  the  General  Land  Office, 
and  was  a  right  which  the  land  department 
Itself,  in  effect,  recognizes  may  be  sold  and 
assigned  after  such  selection  is  filed.  Far- 
num  y.  Clarke,  84  Pac,  1G6-169,  148  CaL  610. 

SELECTMAN 

As  state  officer,  see  State  Officer. 

SELF 

Webster  defined  the  word  **self  *  as  a 
person,  as  a  distinct  individual;  a  being  as 
having  a  personality ;  and  that  self  is  united 
to  certain  personal  pronouns  and  pronominal 
adjectives  to  express  emphasis  or  distinction. 
As  used  in  a  description  of  a  lot  in  a  petition 
in  an  action  to  foreclose  a  lien  of  a  special 
tax  bill  as  *'a  certain  lot  bounded  north  by 
Sanders,  south  and  east  by  self  and  west  by 
Euclid  avenue,"  it  is  Impossible  to  tell  to 
whom  ''self  refers,  so  that  the  petition  is 


insufficient  to  give  the  court  Jorisdictlon  over 
the  lot  as  described.  Bell  y.  Johnson,  105  S. 
W.  1039,  1040,  207  Mo.  281. 

SELF  AKOHOR 

The  term  **self  anchors"  was  used  In  the 
specification  of  a  patent  to  mean  anchors 
capable  of  self-adjustment  by  having  at  all 
times  free  play,  because  not  attached  to 
their  sockets  nor  moving  with  the  bottom 
section  to  which  the  sockets  were  attached, 
thus  sufficiently  explaining  the  difference  be- 
tween the  word  **anchor"  as  commonly  used 
and  **self  anchors"  as  used  in  the  descrip- 
tion of  the  patented  apparatus.  Cammeyer 
V.  Newton,  94  U.  S.  225,  233,  24  L.  Ed.  72. 

SEI1F.CONTAININO         CONVERTIBLE 
OAR 

A  "self-contained"  or  "self-containing 
convertible  car"  is  one  which  somewhere 
within  it  has  the  storage  for  the  panels  when 
removed  from  the  sides,  either  by  pushing 
them  up  or  down  or  sidewise,  or  removing 
them  from  the  sides  entirely,  so  as  to  form 
the  necessary  openings.  A  convertible  car 
(truly  such)  must  have  end  entrances  as  nsa- 
al  in  cars.  Otherwise  (unless  it  should  be 
provided  with  a  side  door)  the  passengers 
would  be  boxed  up  and  imprisoned — ^"shut 
in" — ^should  it  be  converted  into  a  closed  car 
while  they  were  inside,  and  would  be  pre- 
vented from  entering  at  all  when  outside; 
that  is,  ''shut  out"  whei^  the  car  is  being  used 
as  a  closed  car.  O'Leary  v.  Utica  &  M.  V. 
Ry.  Co.,  139  Fed.  330,  333. 

SELF-COKTRADICTIOH 

There  must  be  a  real  inconsistency  be- 
tween two  assertions  of  a  witness  in  order  to 
constitute  "self-contradiction."  It  is  not  a 
mere  difference  of  statement,  nor  is  an  ab- 
solute oppositeness  essential.  It  Is  an  incon- 
sistency that  \s  required,  and  the  Inconsisten- 
cy is  to  be  determined,  not  by  individual 
words  and  phrases  alone,  but  by  the  whole 
impression  or  effect  of  what  has  been  said  or 
done.  Holder  v.  State,  104  S.  W.  225.  235, 
119  Tenn.  178  (citing  Wigmore  on  Evidence, 
vol.  2,  §  1040). 

SELF-DEfENSE 

m 

See  Justifiable  Self-Defense. 

"Self-defense"  or  self-preservation  is  a 
law  of  nature  which  accompanies  a  man  from 
the  cradle  to  the  grave.  lie  is  born  with  the 
knowledge  and  It  goes  with  him  through  life. 
It  is  a  law  of  Instinct  which  the  lower  ani- 
mals possess  to  a  greater  or  less  extent. 
Courtney  v.  Knelb,  110  S.  W.  665,  667,  131 
Mo.  App.  204. 

"  'Self 'defense'  is  extended  to  the  de- 
fense of  the  person  and  of  the  domicile.  In- 
tentional homicide  may  not  be  Justlfled  com- 
pletely beyond  this  scope."  Reed  v.  State, 
106  N.  W.  649,  652,  75  Neb.  509  (citing  Biaii. 
New  Or.  Law,  vol.  1,  6  867). 
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A  peison's  right  of  selMefense  does  not 
depend  on  his  belief,  in  the  exercise  of  rea- 
sonable judgment,  that  it  is  necessary  to  use 
the  force  that  he  does.  It  is  enough  that  it 
is  in  fact  necessary,  or  that  in  the  exercise 
of  a  reasonable  Judgment  it  appears  to  him 
to  be  necessary,  though,  as  a  matter  of  fact, 
it  is  not  necessary.  McKinney  v.  Common- 
wealth (Ky.)  82  S.  W.  263,  264. 

"Homicide  in  self-defense"  is  that  com- 
mitted to  avoid  immediate  suffering,  certain 
to  result  from  waiting  for  the  assistance  of 
the  law,  and  which  cannot  be  otherwise  es- 
caped. State  Y.  Watson  (DeL)  82  Ati.  1086, 
1087. 

Homicide  in  "self-defense"  occurs  where 
one  is  assaulted  on  a  sudden  affray,  and  in 
defense  of  his  person,  where  certain  and  im- 
mediate suffering  will  be  the  consequence  of 
waiting  for  the  assistance  of  the  law  and 
there  is  no  other  probable  means  of  escape, 
he  kills  his  assailant.  State  v.  Blackburn 
(Del.)  75  Atl.  536,  539,  7  Pennewill,  479. 

**  *  Self-defense'  exists  where  one  is  sud- 
denly assaulted,  and  in  the  defense  of  his 
person,  where  an  immediate  and  great  bodily 
harm  would  be  the  apparent  consequence  of 
waiting  for  the  assistance  of  the  law  and 
there  is  no  other  probable  means  of  escape, 
he  kills  the  assailant"  State  v.  Lilllston, 
64  S.  E.  427,  428,  141  N.  C.  857,  115  Am.  St 
Rep.  705  (citing  1  Whart.  Cr.  Law  t9th  Ed.] 
I  306). 

No  more  force  may  be  used  than  is  neces- 
sary to  repel  or  resist  an  assault,  since,  if 
greater  force  is  used,  the  person  assaulted  be- 
comes the  aggressor.  State  v.  Borrelli  (DeL) 
76  Atl.  605,  607,  1  Boyce,  349. 

A  person  assaulted  is  justified  in  resist- 
ing, though  neither  the  taking  of  life  nor  the 
infliction  of  serious  bodily  injury  is  threaten- 
ed. Merely  seeking  a  person  for  the  purpose 
of  provoking  a  difficulty  does  not  deprive  one 
of  the  right  of  **self -defense"  If  nothing  Is 
actually  done  to  provoke  a  dlfflculty.  Price 
V.  State,  79  S.  W.  540,  541,  46  Tex.  Cr.  R.  80. 

The  right  of  "self-defense"  is  founded 
upon  necessity.  A  party  who  would  invoke 
it  must  avoid  the  attack  if  he  can  do  so  with- 
out danger  or  peril  to  himself,  and  no  threat 
to  kill  or  inflict  great  bodily  injury  without 
an  overt  act  indicating  a  design  to  carry  the 
purpose  into  immediate  effect  will  Justify  the 
taking  of  a  human  life ;  It  being  the  duty  of 
one  threatened  to  so  act  that  he  will  not  pre- 
cipitate the  attack,  and  thus  himself  bring  on 
the  necessity  for  taking  life  which  he  could 
safely  avoid.  State  v.  Remington,  91  Pac. 
473,  477,  50  Or.  99. 

The  essential  elements  of  self-defense 
are  that  accused  was  free  from  all  fault,  that 
he  did  not  say  or  do  anything  to  provoke  a 
difficulty,  that  there  was  a  present  impending 
peril  to  life  or  danger  of  great  bodily  harm, 
either  real  or  so  apparent  as  to  create  a  bona ' 


fide  belief  of  an  existing  necessity,  and  that 
there  was  no  convenient  or  reasonable  mode  of 
escape  by  retreat  or  by  declining  the  combat 
Robinson  v.  State,  45  South.  916,  917, 155  Ala. 
67;  McBryde  v.  Same,  47  South.  302,  304, 
156  Ala.  44. 

The  law  gives  to  every  man  the  right  of 
"self-defense."  This  means  that  a  man  may 
defend  his  life  and  person  from  great  bodily 
harm,  he  may  repel  force  by  force,  and  may 
resort  to  such  force  as  under  the  circum- 
stances surrounding  him  may  reasonably 
seem  necessary  to  repel  the  attack  upon  him 
even  to  the  taking  of  the  life  of  his  assailant. 
The  right  of  one  to  take  the  life  of  an  assail- 
ant in  self-defense  can  only  be  exercised  to 
defend  his  own  life  or  his  person  from  great 
bodily  barm.  Danger  of  a  battery  alone  will 
not  be  sufficient  State  v.  Gray,  79  Pac.  53, 
54,  46  Or.  24. 

"In  repelling  or  resisting  an  assault  no 
more  force  may  be  used  than  is  necessary  for 
the  purpose,  and,  if  the  person  assailed  use  in 
his  defense  greater  force  than  is  necessary 
for  that  purpose,  he  becomes  the  aggressor. 
•  •  ♦  No  one  may  take  the  life' of  another, 
even  in  the  exercise  of  the  right  of  'self-de- 
fense,' unless  there  is  no  other  available 
means  of  escape  from  death  or  great  bodily 
harm."  State  v.  Powell,  61  Ati.  966,  972,  5 
Pennewill  (Del.)  24. 

Merely  because  a  man  is  the  physical 
inferior  of  another  does  not  require  him  to 
submit  to  a  public  horse- whipping,  and  it  is 
a  necessary  "self-defense"  to  resist,  resent, 
and  prevent  such  humiliating  indignity,  and, 
if  not  provided  by  nature  with  the  means  of 
such  resistance,  he  may  use  a  weapon  for 
such  purpose.  State  v.  Bartlett,  71  S.  W. 
148,  152,  170  Mo.  658,  59  L.  R.  A.  756. 

The  law  accords  to  every  one  the  right  to 
pfptect  his  person  from  assault  and  injury 
by  opposing  force  to  force,  and  he  is  not  ob- 
liged to  wait  until  he  is  struck  by  an  im- 
pending blow ;  for,  if  a  weapon  be  raised  in 
order  to  shoot  or  strike,  or  the  danger  of 
other  personal  violence  be  imminent,  the  par- 
ty in  such  imminent  danger  may  protect  him- 
self by  striking  the  first  blow  for  the  purpose 
of  repelling  and  preventing  the  attempted  in- 
Jury.  But  the  opposing  force  or  measure  of 
defense  must  not  be  unreasonably  dispropor- 
tionate to  the  requirements  of  the  occasion. 
Although  so  much  force  as  is  reasonably  nec- 
essary may  be  used,  yet,  if  the  violence  used 
is  greater  than  was  necessary  under  the  cir- 
cumstances to  repel  the  assault  or  avert  the 
peril,  the  party  using  it  is  himself  guilty; 
for  the  law  recognizes  the  right  of  "self-de- 
fense" for  the  purpose  of  preventing,  but  not 
revengmg,  an  injury  to  the  person  of  the  ac- 
cused. State  V.  Wilson  (Del.)  62  Atl.  227, 
231,  5  Pennewill,  77. 

"The  right  of  'self-d^ense*  is  based  upon 
the  broad  ground  of  necessity  which  is  evi- 
denced by  a  real  or  apparent  exhibition  of 
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force,  superinducing  a  reasonable  apprehen- 
sion of  imminent  danger  which  Justifies  the 
use  of  force  to  repel  the  force,  but  without 
such  necessity  the  right  to  resort  thereto  does 
not  exist"  On  a  prosecution  for  felonious 
assault,  where  the  evidence  showed  that  de- 
fendant went  out  of  his  way  and  began  to 
strike  the  prosecuting  witness,  called  him 
vile  names,  and  drew  his  pistol,  and  that  the 
latter  arose,  laid  aside  a  knife  with  which  he 
had  been  whittling,  and,  reaching  for  the 
weapon,  followed  defendant,  who  stepped 
backward  and  fired,  It  was  not  error  to  in- 
struct that  one  cannot  claim  the  benefit  of  the 
law  of  self-defense  after  he  has  intentionally 
put  himself  where  he  knows  or  believes  he 
will  have  to  invoke  its  aid;  that  circum- 
stances Justifying  assault  must  be  such  as  to 
render  it  unavoidable;  and  that,  if  defend- 
ant could  have  avoided  any  conflict,  it  was 
his  duty  to  do  so,  and  so  render  a  resort  to 
the  law  of  self-defense  unnecessary.  State  v. 
McCann,  72  Pac.  137,  139,  43  Or.  155  (citing 
and  adopting  State  v.  Morey,  35  Pac.  655,  30 
Pac.  573,  25  Or.  241;  State  v.  Smith,  71  Pac. 
973,  43  Or.- 109). 

Mr.  Bishop  states  the  doctrine  of  "self- 
defense"  as  follows:  "If  the  person  assault- 
ed, being  himself  without  fault,  reasonably 
apprehends  death  or  great  bodily  harm  to 
himself  unless  he  kill  the  assailant,  the  kill- 
ing is  Justifiable."  There  is  another  rule  Of 
law,  wen  settled,  applicable  to  homicides,  and 
that  is  that  whatever  one  may  do  for  himself 
he  may  do  for  another.  That  is  to  say,  a 
guest  in  the  house  may  defend  the  house,  or 
the  occupant  may  assemble  his  neighbors  for 
its  defense.  There  Is  also  a  rule  of  law  that, 
in  cases  of  self-defense,  the  party  is  not  re- 
quired to  know  the  real  fact,  but  he  may  act 
upon  a  reasonable  and  well-founded  appear- 
ance and  apprehension,  and,  whenever  a  man 
exercises  the  right  of  self-defense,  he  is  iXn- 
derstood  to  act  on  the  facts  as  they  reasonably 
appeared  to  him,  or  as  they  would  appear  to  a 
reasonable  man,  similarly  situated;  and  if, 
without  fault  or  carelessness  on  his  part,  he 
is  misled  concerning  the  facts,  and  defends 
himself  according  to  what  he  reasonably  sup- 
I>oses  the  facts  to  be,  he  is  Justifiable,  though 
in  truth  the  facts  as  they  were  reasonably 
supposed  did  not  exist,  and  in  fact  he  had 
no  occasion  for  the  extreme  measure.  Mr. 
Wharton  has  stated  the  law  applicable  to  this 
case  as  follows:  "A  man  may  repel  force 
by  force  in  the  defense  of  his  person,  habita- 
tion, or  property  against  one  or  many  who 
manifestly  intend  or  endeavor,  by  violence  or 
surprise,  to  commit  a  known  felony  on  either. 
In  such  cases  he  is  not  obliged  to  retreat,  biit 
may  pursue  his  adversary  until  he  finds  him- 
self out  of  danger,  and  if,  in  the  conflict  be- 
tween them,  he  happeneth  to  kill,  such  kill- 
ing is  Justifiable."  "The  right  of  self-defense 
in  such  cases  is  founded  on  the  law  of  nature, 
and  is  not  one  that  can  be  superseded  by  any 
law  of  society,  and  where  a  known  felony  is  ' 


attempted  on  a  person,  be  it  to  rob  or  mur- 
der, the  party  assaulted  may  repel  force  by 
force,  or  even  his  servant  attendant  upon  him 
or  any  other  person  present  may  interpose 
for  the  purpose  of  preventing  the  mischief, 
and,  if  death  ensue,  the  party  so  interposing 
will  be  Justified."  Suell  v.  Derrloott,  49 
South.  895,  900,  161  Ala.  259,  23  li.  R.  A.  (N. 
S.)  996,  18  Ann.  Gas.  636. 

"  'Self-defense'  as  it  is  Justly  called  the 
primary  law  of  nature,  so  it  is  not,  neither 
can  it  be  in  fact,  taken  away  by  the  law  of 
society.  In  the  English  law,  particularly,  it 
is  held  an  excuse  for  breaches  of  the  peace, 
nay,  even  for  homicide;  but  care  must  be 
taken  that  resistance  does  not  exceed  the 
bounds  of  mere  defense  and  prevention,  for 
then  the  defendant  would  become  the  aggres- 
sor. But  the  right  of  self-defense,  though  in- 
alienable, is  and  should  to  some  extent  be 
subordinated  to  the  rules  of  law  regulating 
its  proper  exercise,  and  so  the  law  has  wisely 
provided.  It  may  be  divided  into  two  gen- 
eral classes,  to  wit,  perfect  and  Imperfect 
right  of  self-defense.  A  perfect  right  of  self* 
defense  can  only  obtain  and  avail  where  the 
party  pleading  It  acted  from  necessity,  and 
was  wholly  free  from  wrong  or  blame  in  oc- 
casioning or  producing  the  necessity  which 
required  his  action.  If,  however,  he  was  in 
the  wrong — if  he  was  himself  violating  the 
law — and  on  account  of  his  own  wrong  was 
placed  in  a  situation  wherein  it  became  neces- 
sary for  him  to  defend  himself  against  an 
attack  made  iii>on  him  which  was  superin- 
duced or  created  by  his  own  wrong,  then  the 
law  Justly  limits  his  right  of  self-defense,  and 
regulates  it  according  to  the  magnitude  of  his 
own  wrong.  ♦  ♦  ♦  But  a  person  caanot 
avail  himself  of  a  necessity  which  he  has 
knowingly  and  willfully  brought  upon  him- 
self." Where  defendant,  informed  by  his 
wife  that  decedent  had  insulted  her,  armed 
himself  with  a  view  of  meeting  decedent 
to  abuse  him,  and  on  meeting  decedent  curs- 
ed and  abused  him,  and  decedent  walked 
away  from  defendant,  who  continued  to  use 
vile  epithets,  and  decedent  turned  on  de- 
fendant with  a  knife,  whereupon  defendant 
began  to  shoot  him,  and  continued  while  de- 
cedent was  running  away,  defendant  was  not 
entitled  to  the  i)erfect  right  of  self-defense, 
and  he  was  civilly  liable  for  the  killing  to 
the  wife  and  children  of  decedent  Gray  ▼• 
Phfllips,  117  S.  W.  870,  878,  54  Tex.  Civ.  App. 
148  (citing  Reed  v.  Statej  11  Tex.  App.  511, 
40  Am.  Rep.  795;  1  Bl^.  Cr.  L.  865). 

On  a  prosecution  for  murder,  it  appeared 
that  deceased,  at  the  time  of  the  killing,  was 
accompanied  by  his  uncle,  and  there  was  evi- 
dence tending  to  show  a  conversation  between 
them  before  the  killing  showing  a  design 
against  defendant.  The  court  instructed  that 
defendant,  if  he  had  reasonable  cause  to  ap- 
prehend a  design  on  the  part^of  deceased  to 
take  his  life,  and  that  to  avert  such  danger 
he  shot,  he  should  be  acquitted  on  the  ground 


SELF-DBFENSB 


611 


d^EXiF-DEFENSB 


of  "aelf-defense/*  and  in  another  instruction 
stated  that  any  threats  made  by  either  the 
deceased  or  his  uncle  against  defendant 
should  be  considered  in  arriving  at  a  verdict 
Held,  that  the  Instructions  were  not  errone- 
ous on  the  theory  that  they  did  not  embrace 
the  right  of  defendant  to  defend  against  both 
deceased  and  his  uncle.  State  v.  McCarver, 
92  S.  W.  684,  686,  194  Mo.  717. 

A  statement  in  an  instruction  that  the 
claim  of  ''self-defense"  implies — ^presupposes 
— that  deceased  was  Intentionally  killed,  and 
that  it  is  plain  that,  when  one  kills  another 
in  self-defense,  he  intends  to  do  it,  is  not 
supported  by  any  presumption  of  law,  and  is 
not  true  as  a  matter  of  fact.  It  is  perfect- 
ly evident  that  one  may  kill  another  in  self- 
defense  yet  without  any  Intention  or  expecta- 
tion that  his  assailant  shall  be  killed.  A  blow 
with  the  fist,  or  any  slight  weapon,  struck 
in.  self-defense,  may  result  fatally,  without 
any  such  intention  or  expectation  upon  the 
part  of  the  one  who  strikes.  It  is  not  even 
true  where  a  deadly  weapon,  such  as  a  pistol, 
is  used,  though  in  such  a  case  tJie  evidence  of 
an  intention  to  kill  is,  of  course,  usually  much 
stronger,  Foley  v.  State,  72  Paa  627,  629,  H 
Wyo.  464. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  if,  at  the  time  of  the  stabbing  of 
deceased,  defendant  had  good  cause  to  be- 
lieve that  deceased,  either  alone  or  with  oth*- 
era,  was  about  to  kill  defendant  or  to  do  him 
great  bodily  harm,  and  that  it  was  necessary 
to  stab  deceased  to  prevent  such  apprehended 
danger,  the  Jury  should  acquit  on  the  ground 
of  "self-defense,"  was  not  objectionable  as 
limiting  defendant's  right  of  "self-defense"  to 
assaults  made  by  deceased  alone,  and  as  leav- 
ing out  of  consideration  defendant's  right  to 
use  a  weapon,  if  necessary,  to  protect  him- 
self from  others  acting  in  concert  with 
deceased.  State  ▼.  Price,  84  S.  W.  920,  921, 
186  Mo.  140. 

In  a  prosecution  for  murder,  the  charge 
that  a  person  has  the  same  right  to  use  such 
force  as  may  be  reasonably  necessary  to  pro- 
tect himself  from,  great  bodily  harm  as  would 
be  required  to  prevent  his  life  being  taken 
was  properly  given,  as  it  did  not  attempt  to 
define  self-defense,  but  Instructed  only  that 
the  same  force  may  be  used  to  protect  one- 
self from  great  bodily  harm  as  may  be  used 
to  protect  one's  life.  Twltty  v.  State,  53 
South.  308,  311,  312, 168  Ala.  59. 

On  a  prosecution  for  murder,  the  court 
Instructed  that  the  law  of  "seU-defense^'  is 
emphatically  the  law  of  necessity  to  which 
the  party  may  have  recourse  under  certain 
circumstances  to  prevent  any  reasonably  ap- 
prehended great  injury  which  he  may  have 
reasonable  cause  to  believe  is  about  to  fall 
upon  him,  and  that  if  defendant  had  reason- 
able cause  to  believe  that  deceased  on  a  de- 
sign to  commit  felony  upon  defendant  or  do 
bim  great  bodily  injury,  and  that  there  was 


reasonable  cause  to  apprehend  Immediate 
danger  of  the  consummation  of  the  design,  and 
defendant  cut  deceased  and  killed  him  to  pre- 
vent the  accomplishment  of  such  design,  the 
killing  was  Justifiable.  Held,  that  the  in- 
struction was  not  erroneous  because  of  the 
use  of  the  phrase  'that  the  law  of  'self-de- 
fense' is  emphatically  the  law  of  necessity." 
State  v.  Maupin,  93  S.  W.  879,  383,  196  Mo. 
164. 

In  a  prosecution  for  stabbing,  the  trial 
Judge,  in  stating  the  contentions  of  the  de- 
fendant to  the  jury,  used  the  following  lan- 
guage: "The  defendant,  on  the  other  hand, 
claims   that,    while   he   cut  the   prosecutor, 

♦  •  ♦  it  was  done  in  self-defense,  or  under 
circumstances  of  Justification.  He  claims 
that  the  prosecutor  ♦  ♦  ♦  made  an  at- 
tack on  him  with  a  large  stick ;  that  his  life 
was  In  danger;  that  they  fell,  the  prosecutor 
on  top;  that  the  prosecutor  ♦  ♦  •  con- 
tinued to  strike  him  after  they  were  down; 
that  It  was  under  these  circumstances  that 
he  cut  the  prosecutor,  after  the  assault  was 
made  on  him  by  the  prosecutor  ♦  ♦  • 
wltl)  this  stick ;   that  he  cut  the  prosecutor, 

•  •  ♦  therefore,  in  self-defense,  and  only 
so  long  as  the  prosecutor  was  on  him  and 
striking  him,"  etc.  Held,  that  the  word  "self- 
defense,"  especially  as  used  in  the  context 
quoted  above  in  the  excerpt  from  the  charge, 
was  an  apt  word  to  convey  the  meaning  that 
the  assault  defended  against  must  be  such 
as  to  endanger  defendant's  life  or  limb, 
whereas  defendant's  Justification  need  not  go 
to  this  extent;  Pen.  Code  1895,  {  112,  punish- 
ing persons  guilty  of  stabbing  except  in  self- 
defense  **or  other  circumstances  of  Justifica- 
tion." Edmondson  v.  State,  57  S.  E.  947,  948, 
1  Ga.  App.  116,  118. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  "the  law  of  'self-defense'  is  this; 
Wherever  a  party  is  without  fault  in  bringing 
on  the  difficulty,  and  Is  attacked  or  assaulted 
by  another,  then  the  law  gives  him  the  right 
to  take  care  of  himself.  He  being  without 
fault  in  bringing  on  the  difficulty,  he  can 
use  whatever  amount  of  force  is  necessary 
for  his  complete  self-protection.  And  where 
a  man  is  without  fault  In  bringing  on  the  dif- 
ficulty, and  is  assaulted  or  attacked  by  an- 
other under  such  circumstances  as  in  the 
opinion  of  the  jury  who  try  the  case  would 
justify  or  warrant  a  man  of  ordinary  reason 
and  firmness  In  believing  he  was  In  actual 
danger  of  loss  of  life  or  of  sustaining  serious 
bodily  harm,  from  which  he  has  no  provable 
means  of  escape,  by  retreat  or  otherwise,  then 
under  circumstances  of  that  sort  he  has  a 
right  to  defend  himself,  even  to  the  extent 
of  taking  the  life  of  his  assailant,"  was  cor- 
rect State  V.  WiUiams,  56  &  E.  783,  786, 
76  S.  a  135. 

In  a  prosecution  for  homicide,  the  evi- 
dence showed  that  it  occurred  upon  a  road 
on  the  lands  of  the  defendant  who  was  driv- 
ing there  with  his  wife,  and  that  he  was 
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stopped  by  the  decedent  who  was  in  liquor, 
and  had  a  knife  in  his  hand,  and  that  the  de- 
fendant got  out  of  the  vehicle  and  was  be- 
hind it  when  he  shot  him.  Upon  the  question 
of  "self-defense,"  the  judge  charged  that  the 
right  of  self-defense  does  not  exist  until  the 
one  expecting  to  be  attacked  has  used  rea- 
sonable means  to  avoid  the  difficulty,  and 
that  If  he  has  two  paths,  one  leading  to  and 
the  other  away  from  the  difficulty,  he  must, 
if  necessary,  take  the  one  leading  from  the 
attack,  in  order  to  rely  on  the  right  of  self- 
defense,  and,  if  having  two  courses  open,  the 
one  to  and  the  other  from  the  difficulty,  his 
action  in  taking  the  one  leading  to  the  at- 
tack and  placing  him  where  he  has  to  defend 
himself,  destroys  his  right  of  self-defense. 
There  was  no  showing  that  the  attack  was 
anticipated,  nor  any  issue  as  to  defendant's 
right  to  travel  on  the  road.  Held,  that  the 
charge  was  proper,  and  did  not  convey  to  the 
jury  that  a  man  should  not  go  about  his  usual 
business  or  travel  his  customary  road  if  he 
had  reason  to  believe  that  it  might  result  in 
an  attack,  the  word  "paths"  being  used  fig- 
uratively, and  not  as  to  the  defendant's  right 
to  be  upon  the  road,  this  being  made  lilain 
by  a  subsequent  portion  of  the  charge  that, 
If  the  defendant  drove  upon  the  road  and  ac- 
cepted or  sought  a  threatened  attack  which 
he  could  reasonably  have  avoided,  he  could 
not  plead  self-defense.  State  v.  Babb,  70  S. 
E.  309,  311,  88  S.  C.  395. 

On  a  trial  for  a  homicide  Instructions  on 
the  subject  of  "self-defense,"  that  if  at  the 
time  defendant  shot  deceased  he  had  reason- 
able cause  to  apprehend  a  design  on  the  part 
of  deceased  to  take  his  life  or  do  him  some 
great  personal  injury,  and  if  there  was  rea- 
sonable cause  for  him  to  apprehend  immedi- 
ate danger  of  such  design  being  accomplished, 
and  if  to  avert  such  apprehended  danger  he 
shot  deceased,  and  if  at  the  time  he  had  rea- 
sonable cause  to  believe  and  did  believe  it 
was  necessary  to  shoot  and  kill  in  order  to 
protect  himself  from  such  apprehended  dan- 
ger, the  jury  should  acquit  on  the  ground 
of  self-defense,  .that  it  was  not  necessary  that 
the  danger  should  have  been  actual  or  real 
or  impending  or  about  to  faU,  but  that  all 
that  wa0  necessary  was  that  accused  had 
cause  to  believe  and  did  believe  these  facts, 
but  that,  on  the  other  hand,  it  was  not 
enough  that  defendant  should  have  so  be- 
lieved, but  he  must  have  had  reasonable 
cause  to  believe,  and  whether  or  not  he  had 
reasonable  cause  was  for  the  jury  to  deter- 
mine under  all  the  facts  and  circumstances 
given  in  evidence;  that  when  a  person  has 
reasonable  grounds  to  apprehend  that  some 
<»ie  is  about  to  do  him  great  bodily  harm, 
and  there  is  reasonable  ground  for  believing 
the  danger  imminent  that  such  design  will 
be  accomplished,  he  may  act  upon  appear- 
ances and  kill  his  assailant  if  necessary  to 
avoid  such  apprehended  danger,  and  the  kill- 
ing will  be  justifiable,  although  it  afterwards 


turns  out  that  the  appearances  were  false 
and  that  there  was  in  fact  neither  design  to 
do  him  serious  injury  nor  danger  that  it 
would  be  done;    that,  in  passing  upon  the 
question    whether   accused    had    reasonable 
grounds  for  believing  that  there  was  immi- 
nent danger  that  deceased  was  about  to  kill 
him  or  do  him  some  great  bodily  harm,  the 
jury  should  determine  the  question  from  the 
standpoint  of  accused  at  the  time  he  acted 
and  under  his  surroundings  at  the  particular 
instant  of  time  and  may  also  take  into  con- 
sideration threats,  if  any  made  by  deceased 
against  accused ;  that  a  person  who  has  not 
wrongfully  provoked  an  assault  is  under  no 
obligation  to  retreat,  but  when  wrongfully 
assailed  may  stand  his  ground  and,  if  it  rea- 
sonably appears  necessary  to  protect  himself 
from  deafii  or  great  personal  injury,  lawfully 
kill  his  assailant,  and  if  deceased  made  an 
assault  and  attack  upon  accused,  and  accused 
had  reasonable  grounds  to  believe  that  he 
was  in  danger  of  being  killed  or  receiving 
great  bodily  harm,  he  had  a  right  to  take 
such  steps  as  to  him  under  the  circumstances 
reasonably  seemed  necessary  to  save  his  own 
Ufe  or  save  himself  from  great  bodily  harm 
even  to  the  taking  of  deceased's  life;  that  if 
accused  at  the  time  he  shot  deceased  had 
reasonable  cause  to  apprehend  and  did  ap- 
prehend that  deceased  was  about  to  kill  lUm 
or  do  him  great  bodily  harm  and  that  danger 
of  his  doihg  either  was  imminent,  and  ac- 
cused shot  to  avert  such  apprehended  dan- 
ger, the  shooting  was  justifiable;  that  if  ac- 
cused acted  in  a  moment  of  apparently  Im- 
pending danger  from  an  assault  by  deceased 
it  was  not  necessary  for  him  to  nicely  meas- 
ure the  proper  quantity  of  force  necessary  to 
repel  the  assault;   and  that  the  jury  should 
not  determine  what  they  thought  was  neces- 
sary for  accused  to  have  done  or  not  done; 
but  that  the  question  was  what  defendant 
might  have  reasonably  believed  was  neces- 
sary for  him  to  do  under  all  the  circumstanc- 
es— fully   covered  the  question  of   "self-de- 
fense," and  the  refusal  of  another  instruc- 
tion, that,  if  deceased  made  an  assault  or 
attack  upon  accused,  accused  was  justified  in 
acting  upon  the  facts  and  circumstances  as 
they  reasonably  appeared  to  him  at  the  time, 
and  if  he  honestly  believed  that  he  wag  In 
danger  of  losing  his  life  or  receiving  great 
bodily  harm  at  the  hands  of  deceased  he  was 
justified  in  acting  on  such  belief  and  taking 
such  steps  as  seemed  necessary  to  protect 
his  own  life  or  save  himself  from  receiving 
great  bodily  harm,  even  if  as  a  matter  of  fact 
he  was  mistaken  in  believing  he  was  in  such 
danger  and  as  a  matter  of  fact  he  was  in  no 
danger  at  all,  was  not  error.    State  v,  Mc- 
Mullin,  71  S.  W.  221,  228,  170  Mo.  608. 

> 

AppreliensioiL  of  danger 

A  reasonable  apprehension  of  imminent 
danger  to  Ufe  or  limb  may  give  the  right  to 
act  in  "self-defense."  State  v.  Clark,  77  Pac 
267,  290,  69  Kan.  576. 
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It  is  not  sufficient  that  "circumstances 
are  apparently  dangerous  to  a  reasonable 
man''  to  justify  a  person  in  shooting  in  *'self- 
defense/'  Dawson  y.  State,  41  South.  803| 
804,  148  Ala.  672. 

To  justify  killing  in  '^self-defense/'  the 
prisoner  must  have  reasonably  believed  that 
he  had  no  other  means  of  escape  from  death 
or  bodily  harm.  Commonwealth  v.  Johnson, 
62  Atl.  1064,  213  Pa.  432  (quoting  and  adopt- 
ing definition  in  Ck>mmon wealth  v.  Mitchka, 
68  Atl.  474,  209  Pa.  274). 

To  maintain  a  plea  of  self -defense,  there 
must  be  an  actual  physical  attack  or  hostile 
demonstration  of  such  a  nature  as  to  afford 
reasonable  ground  to  believe  that  th(^  design 
is  to  destroy  life  or  inflict  great  bodily  harm. 
State  V.  Halllday,  36  South.  753, 112  La.  846. 

The  law  does  not  jnstify  homicide  upon 
the  theory  of  **s^f-defense"  unless  two  facta  j 
exist:  (1)  There  must  be  reasonable  ground  | 
to  apprehend  a  design  on  the  part  of  the  per- 
son slain  to  do  some  great  personal  injury  to 
the  slayer ;  (2)  there  must  be  imminent  dan- 
ger of  such  design  being  accomplished.  Peo- 
ple V.  Rodawald,  70  N.  E.  1,  7,  177  N.  Y.  408. 

In  charging  on  "self-defense''  and,  in 
that  connection,  on  threats  made  by  deceased 
against  defendant,  the  criterion  of  apparent 
danger  Is  as  the  situation  Is  viewed  from  the 
standpoint  of  the  defendant,  and  not  as  to 
the  belief  of  danger  by  the  jury.  Adams  v. 
State,  84  S.  W.  231,  234,  47  Tex.  Cr.  R.  347. 

If,  in  addition  to  unwarrantedly  ejecting 
accused  from  decedent's  house,  accompanied 
by  kicks,  decedent  made  a  movement  to  draw 
8  pistol  just  before  accused  killed  him,  the 
killing  was  in  "self-defense."  Holcomb  v. 
State,  113  S.  W.  754,  756,  54  Tex.  Or.  R.  486. 

In  order  to  justify  a  killing  as  committed 
In  ^'self -defense,"  the  danger  must  have  ex- 
isted, or  have  reasonably  appeared  to  exist, 
at  the  very  time  defendant  fired  the  fatal 
shot ;  defendant's  belief  that  the  danger  was 
about  to  become  imminent,  or  that  It  would 
become  imminent  in  the  future,  being  insuffl- 
denL  People  v.  Taylor,  87  Pac.  215,  216,  217, 
4  Cal.  App.  31. 

If  a  slayer,  first  attacked,  had  reasonable 
cause  to  believe,  and  did  believe,  he  was  in 
Imminent  danger  of  death  or  great  bodily 
harm,  and  to  avoid  and  prevent  the  same  had 
no  other  reasonable  means,  the  killing  would 
be  a  justifiable  act  of  *'seh!-defense" ;  but 
if  the  attack  was  trifling,  and  manifested  no 
purpose  or  intent  to  inflict  serious  Injury,  re- 1 
pelllng  it  with  a  deadly  weapon  likely  to  pro- 1 
duce '  death  would  not  be  justifiable.  State 
v.  BorrelU  (Del.)  76  Atl.  605,  607,  1  Boyce, 
349. 

Where  one  is  attacked  by  another  and 
from  the  character  of  such  attack  has  reason- 
able cause  to  believe,  and  does  believe,  that 
he  is  in  imminent  danger  of  death  or  ^reat 
•  bodily  harm,  and  has  no  reasonable  means 
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of  avoiding  or  preventing  his  death  or  great 
bodily  harm,  other  than  by  killing  his  assail- 
ant, and  under  such  circumstances  killed  hla 
assailant,  the  act  is  a  justifiable  act  of  "self- 
defense."  State  V.  Tllghman,  63  Atl.  772, 
774,  6  PennewlU  (Del.)  54. 

Where  one  Is  attacked,  and  from  the 
character  of  such  attack  has  reasonable  cause 
to  believe  and  does  believe  that  he  is  in  im- 
minent danger  of  death  or  great  bodily  harm, 
and  has  no  other  reasonable  means  of  avoid- 
ing or  preventing  death  or  great  bodily  harm, 
then  the  kilUng  of  the  assailant  is  a  justifi- 
able act  of  "self-defense."  State  v.  Cephus, 
67  AU.  150,  152,  6  PennewiU  (Del.)  160. 

An  instruction,  on  a  trial  for  homicide, 
that  the  right  of  "self-defense"  is  to  be  meas- 
ured by  what  a  reasonable  person  would  have 
done  under  like  circumstances,  sufficiently 
conforms  to  Pen.  Code,  §  361,  declaring  that 
the  circumstances  to  justify  self-defense  must 
be  sufficient  to  excite  the  fears  of  a  reason- 
able pefson.  State  v.  Houk,  87  Pac.  175, 176, 
34  Mont.  418. 

The  right  to  kill  in  "self-defense"  is 
founded  on  necessity,  real  or  apparent,  and 
can  only  be  resorted  to  when  th6  circum- 
stances are  such  as  to  warrant  a  reasonable 
belief  in  him  assaulted  that  the  killing  is 
necessary  to  preserve  life  or  to  protect  him- 
self from  great  bodily  harm.  State  v.  Do- 
herty,  98  Pac.  152,  154,  52  Or.  591. 

Though  the  necessity  for  taking  life  is 
not  actual,  present,  and  urgent,  the  right  of 
"self-defense"  may  be  exercised  if  one  as- 
sailed has  reasonable  ground  to  believe  and 
in  good  faith  does  believe,  from  the  condi- 
tions present,  that  death  or  the  infliction  of 
great  bodily  harm  is  imminent.  State  ▼. 
Miller,  74  Pac.  658,  660,  43  Or.  325. 

To  constitute  "self-defense"  "it  Is  suffi- 
cient if  the  defendant  honestly  believed, 
without  fault  or  carelessness  on  his  part, 
that  the  danger  was  so  urgent  and  pressing 
that  the  killing  was  necessary  to  save  his 
own  life,  or  prevent  great  bodily  harm,"  and 
it  is  not  essential  that  the  killing  should  ap- 
pear to  the  jury  to  have  been  necessary. 
Long  V.  State,  91  S.  W.  26,  76  Ark.  493. 

The  law  of  "self-defense"  is  emphatically 
the  law  of  necessity,  to  which  a  party  may 
have  recourse  under  certain  circumstances  to 
prevent  any  reasonably  apprehended  great 
personal  injury  which  he  may  have  reason- 
able grounds  to  believe  is  about  to  fall  upon 
him.  It  is  not  necessary  that  the  danger 
should  be  real  or  actual,  or  that  it  should 
be  impending  and  immediately  about  to  fall. 
State  V,  Tooker,  87  S.  W.  487,  490,  188  Mo. 
438. 

"The  whole  matter  of  'self-defense'  is 
founded  on  necessity.  There  must  be  some 
real  or  apparent  necessity  for  taking  hu- 
man life.  The  party  must  be  actually  in  im- 
minent danger  or  he  must  believe  he  is  In  im- 
minent danger  before  he  can  strike.    It  Is 
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immaterial  whether  the  danger  was  real  or 
not  if  the  party  actually,  honestly  believed  at 
the  time  that  he  was  in  danger  of  receiving 
serious  bodily  harm  or  suffering  death  at  the 
hands  of  the  party  slain.'*  State  v.  Miller, 
53  S.  E.  426,  428,  73  S.  O.  277,  114  Am.  St 
Hep.  82. 

In  ordinary  cases  of  one  person  killing 
another  in  "self-defense,"  it  must  appear  to 
the  defendant  that  the  danger  was  so  urgent 
and  pressing  that,  in  order  to  save  his  own 
life  or  prevent  his  receiving  great  bodily  in- 
jury, the  killing  was  necessary.  And  if  it 
does  so  appear  to  him  and  he  acts  in  good 
faith  under  such  belief  without  fault  or 
carelessness,  he  will  be  excused,  though  it 
should  turn  out  that  he  was  mistaken  in  the 
belief  of  danger.  But  to  justify  the  defend- 
ant he  must  act  with  due  circumspection,  and 
if  there  was  no  such  danger,  and  his  belief 
in  the  existence  thereof  be  Imputable  to  his 
own  fault  or  carelessness,  he  is  not  excused, 
however  honest  the  belief  may  be.  Hoard  v. 
State,  95  S.  W.  1002,  1004,  80  Ark.  87  (quot- 
ing and  adopting  definition  in  Smith  v.  State, 
26  S.  W.  712,  59  Ark.  137,  43  Am.  St.  Rep. 
20;  Magness  v.  State,  50  S.  W.  554,  59  S. 
W.  529,  67  Ark.  594;  Bish.  New  Cr.  Law, 
§  305 ;    Palmore  v.  State,  29  Ark.  248). 

Where  one  is  attacked  by  another  with 
a  deadly  weapon,  the  party  attacked  may, 
if  he  does  so  honestly  and  in  good  faith, 
safely  act  in  the  light  of  his  surroundings, 
and  on  the  appearances  to  him  at  the  time. 
Where,  in  a  prosecution  for  homicide;  ac- 
cused relied  on  "self-defense,"  an  instruction 
that  the  jury  should  say  from  the  evidence 
whether  it  was  necessary  for  accused  to  kill 
decedent  to  protect  himself,  in  order  to  make 
the  killijig  justified,  was  erroneous,  since  ac- 
cused could  defend  himself  against  attack 
to  the  extent  of  killing  decedent  if  it  appear- 
ed to  him  at  the  time,  acting  as  a  reasonable 
man,  that  it  was  necessary  to  kill  decedent 
to  prevent  injury  to  himself.  Owens  v. 
United  States,  130  Fed.  279,  2<S2,  04  C.  C.  A. 
525. 

The  right  of  "self -defense"'  can  be  law- 
fully exercised  only  ^  in  a  bona  fide  effort  to 
preserve  oneself  from  an  Impending  danger. 
It  is  not  necessary  that  the  danger  should 
in  fact  exist.  It  may  be  onlj-  apparent  and 
not  real ;  but  a  party,  in  order  to  avail  him- 
self of  such  right  to  defend  under  such  cir- 
cumstances, must  not  only  honestly  believe 
himself  in  immediate  danger,  but  have  rea- 
sonable ground  for  such  belief.  The  employ- 
ment in  which  a  street  car  conductor  was  en- 
gaged at  the  time  he  was  charged  to  have  as- 
saulted a  passenger  did  not  deprive  him  of 
the  right  of  self-defense;  he  being  entitled, 
if  assaulted,  to  repel  the  assault  and  pre- 
vent injury  to  himself,  provided  his  defense 
did  not  become  offensive  and  exceed  the 
bounds  of  prevention.  Dallas  Consol.  Elec- 
tric R.  Co.  V.  Petttt,  105  S.  W.  42,  44,  47  Tex. 
Civ.  App.  354. 


Where  the  killing  was  the  culmination  of 
decedent's  hostile  attitude  towards  accused, 
manifested  by  numerous  Insults  and  threats, 
which,  in  connection  with  the  declarations 
and  actions  of  decedent  at  the  time  of  the 
killing,  were  reasonably  calculated  to  induce 
accused  to  believe  that  he  was  in  imminent 
danger,  an  instruction  that  if  accused,  in  the 
exercise  of  a  reasonable  judgment,  believed 
and  had  reasonable  grounds  to  believe,  from 
the  facts  proven,  that  decedent,  just  preced- 
ing the  firing  of  the  first  shot  by  accused, 
was  about  to  make  an  attack  on  him,  and 
that  by  reason  thereof  he,  in  'the  exercise  of 
reasonable  judgment,  believed  and  had 
grounds  to  believe  that  he  was  in  danger  of 
loss  of  life  or  great  bodily  harm,  and  that  it 
was  necessary,  or  believed  by  him  in  the  exer- 
cise of  reasonable  judgmeilt  to  be  necessary, 
to  kill  decedent  to  avert  such  danger,  ac- 
cused should  be  acquitted  on  the  ground  of 
self-defense,  was  correct.  Commonwealth  v. 
Boyd  (Ky.)  112  S.  W.  605,  606. 

In  a  prosecution  for  murder,  an  instruc-  , 
tion  that  one  may  kill  in  self-defense  when 
he  should  suppose  from  his  situation  and 
surroundings  that  he  was  in  Imminent  dan- 
ger was  properly  refused,  for  using  tiie 
•  word  "suppose,"  instead  of  "bona  fide  be- 
j  lieve."    Twitty  v.  State,  53  South.  808,  311, 

i  312,  168  Ala.  59. 

I 

I         In  a  prosecution  for  murder,  a  charge  ' 

that,  to  justify  homicide  on  the  ground  of 
self-defense,  an  actual  danger  to  the  life  or 
person  of  the  party  killing  is  not  necessary', 
if  there  be  an  appearance  of  danger  caused 
by  the  ^cts  or  demonstration  of  the  party 
killed,  so  as  to  produce  in  the  mind  of  the 
party  slaying  a  reasonable  expectation  or 
fear  of  death,  or  serious  bodily  injury,  was 
properly  refused  as  not  asserting  that  the 
"appearance  of  danger*'  was  to  life  or  great 
bodily  harm,  or  that  it  was  such  as  to  rea- 
sonably impress  a  man  that  such  danger  ex- 
isted. Twitty  V.  State,  63  South.  308,  311, 
312,  168  Ala.  59. 

In  an  instruction  on  "self-defense"  au- 
thorizing acquittal  of  accused  if  he  believed 
at  the  time  of  shooting  deceased  that  either 
he  or  others  were  threatened  with  danger  to 
I  their  lives  or  great,  serious  bodily  harm,  the 
word  "great"  should  have  been  omitted;  it 
being  sufiieient  if  he  apprehended  serious 
boilily  harm.  Jones  v.  State,  71  8.  W.  962, 
963,  44  Tex.  Cr.  R.  405. 

An  instruction  that  if  defendant  was 
where  he  had  a  right  to  be,  and  deceased  ad- 
vanced upon  him  in  a  threatening  manner 
or  induced  him  to  believe  that  he  was  in 
danger  of  life  or  limb,  he  need  not  retreat, 
but  had  a  right  to  defend  himself;  that 
when  a  man  is  where  he  has  a  right  to  be, 
and  deceased  so  acts  as  to  induce  in  him  a 
reasonable  and  fixed  ground  for  apprehension 
that  he  is  in  danger  of  life  or  limb,  he  may 
at  once  use  necessary  force  to  prevent  the 
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threatened  blow,  even  to  the  extent  of  taking 
life — was  properly  qualified  by  further  in,- 
struction  that,  though  defendant  may  have 
been  where  he  had  a  right  to  be  and  deceased 
was  advancing  toward  him  in  a  threatening 
manner,  still  he  would  have  no  right  to  take 
the  life  of  deceased,  without  warning  him 
to  desist  from  his  attack,  unless  defendant 
was  justified  In  believing  that  he  had  not 
time  to  give  such  warning.  And  the  court 
also  properly  instructed  that  a  man  need 
not  wait  until  the  blow  is  actually  struck  be- 
fore he  has  a  right  to  act  upon  appearances 
and  defend  himself;  that  it  is  enough  if 
he  honestly  believe,  and  has  reason  to  be- 
lieve from  the  attitude,  conduct,  and  manner 
of  the  deceased,  that  he  was  in  danger  of  his 
life  or  of  great  bodily  harm.  State  v.  Stock- 
hammer,  75  Tac.  810,  811,  812,  34  Wash.  202. 

In  a  prosecution  for  homicide,  an  in- 
struction that  if  defendant's  co-indlctee 
struck  deceased  with  some  weapon,  causing 
his  death,  and  at  the  time  had  good  reason 
to  believe,  and  did  believe,  from  the  conduct 
or  appearance  of  deceased,  that  deceased  was 
about  to  inflict  upon  him  some  great  bodily 
harm,  and  struck  him  for  the  purpose  of 
averting  such  apprehjended  danger,  then  such 
co-indictee  killed  deceased  in  "self-defease," 
etc,  and  that  in  such  case  it  is  not  necessary 
that  the  danger  should  have  been  real  and 
about  to  fall,  as  all  that  is  necessary  Is  that 
such  danger  existed,  and  that,  on  the  other 
hand,  it  was  not  enough  that  such  co-indictee 
believed  in  the  existence  of  such  danger,  but 
he  must  have  had  good  cause  for  so  believing, 
was  faulty,  in  saying  that  all  that  was  neces- 
sary was  tiiat  such  danger  existed;  the  law 
being  that,  whether  the  danger  really  existed 
or  not,  if  he  had  good  reason  to  believe  and 
did  believe,  it  to  exist,  he  had  the  right  to 
act  on  appearances,  although  it  might  there- 
after have  turned  out  that  the  appearances 
were  false.  State  v.  Darling,  100  S.  W.  631, 
634,  202  Mo.  150. 

"Duty  to  retreftt 

"Self-defense"  does  not  justify  a  homicide 
unless  the  person  guilty  of  killing  retreated, 
If  retreat  were  practicable,  and  did  every- 
thing in  his  power,  consistent  with  his  safe- 
ty, to  avoid  the  danger  and  avert  the  neces- 
sity of  killing  his  assailant.  State  v.  Fraga, 
97  S.  W.  898,  900,  199  Mo.  127. 

In  a  prosecution  for  murder,  a  charge 
stating  when  one  may  kill  in  self-defense  was 
properly  refused,  where  it  failed  to  include 
the  duty  to  retreat.  Twltty  v.  State,  53 
South.  308,  311,  312,  168  Ala,  59. 

"A  man  may  repel  force  by  force  in  de- 
fense of  his  person,  habitation,  or  property 
against  one  who  manifestly  intends  or  en- 
deavors by  violence  and  surprise  to  commit 
a  known  felony,  such  as  murder,  rape,  rob- 
bery, arson,  burglary,  and  the  like,  upon  eith- 
er. In  these  cases  he  is  not  obliged  to  re- 
treat, but  may  pursue  his  adversary  until 


he  has  secured  himself  from  all  danger,  and, 
if  he  kill  him  in  so  doing,  it  will  be  justifi- 
able 'self-defense.'"  Such  being  the  only 
justification  of  homicide,  no  one  may  take 
a  human  life  directly  or  indirectly,  as  by  set- 
ting a  spring  gun,  to  prevent  a  mere  tres- 
pass, or  a  theft  of  property.  State  v.  Mar- 
faudlUe,  92  Pac.  939,  941,  48  Wash.  117  (citing 
Swifts'  Dig.  vol.  2,  p.  283). 

Defense  of  father  "by  son 

Where  defendant  gave  evidence  that  the 
killing  was  in  **self-defense"  of  himself  and 
his  son,  an  instruction  limiting  the  defense 
to  the  killing  being  in  his  own  self-defense 
is  error.  Thacker  v.  Commonwealth  (Ky.)  71 
S.  W.  931,  932. 

SELF-DESTRUCTiON 

See  Involuntary   Self-Destruction ;    Vol- 
untary Self-Destructlon. 
See,  also.  Suicide.* 

A  benefit  certificate  conditioned  to  be 
void  if  the  member  dies  by  self-destruction, 
whether  sane  or  insane,  is  avoided  if  the 
member  was  conscious  of  the  physical  na- 
ture of  his  act  when  he  infiicted  the  wounds 
on  himself  causing  his  death.  Brown  v. 
United  Moderns,  87  S.  W.  357,  358,  39  Tex. 
Civ.  App.  343. 

The  phrase  "self-destruction  or  suldae," 
as  used  in' a  certificate  of  membership  in  a 
benefit  association   declaring  that  the  con- 
tract for  benefits  does  not  include  assurance 
against  self-destruction  or  suicide,  whether, 
the  member  be  sane  or  insane,  does  not  pr4i^ 
vent  a  recovery  on  the  certificate  where  the 
member's  death  was  due  to  his  voluntary 
taking  of  carbolic  acid,  not  with  intent  to 
cause  0eath,  but  to  frighten  his  wife  into 
giving   him    money.     Courtemanche  v.    Su- 
preme Court  I.  O.  O.  F.,  98  N.  W.  749,  750, 
136  Mich.  30,  64  L.  R.  A.  668»  112  Am.  St  ' 
Kep.  345. 

SELF-EXECUTING 

A  constitutional  provision  is  "self-exe- 
cuting" when  it  is  complete  without  any  leg- 
islation for  Its  enforcement.  Kau  Claire  Nat 
Bank  v.  Benson,  82  N.  W.  604,  606,  106  Wis. 
624. 

A  constitutional  provision  is  "self-execut- 
ing" if  it  enacts  a  sufiicient  rule  by  means  of 
which  the  right  given  may  be  enjoyed  and 
protected.  Stevens  v.  Benson,  91  Pac.  577, 
578,  50  Or.  269. 

A  constitutional  provision  is.  self -execut- 
ing when  it  prescribes  a  rule,  the  applica- 
tion of  which  puts  it  into  operation.  Acme 
Dairy  Co.  v.  City  of  Astoria,  90  Pac.  153, 
154,  49  Or.  520  (citing  Cooley's  Const.  Llm. 
[5th  Ed.]  100). 

A  constitutional  provision  is  "self-execut- 
ing" if  it  supplies  a  sufficient  rule  by  means 
of  which  the  right  given  may  be  enjoyed  and 
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protected  or  the  duty  Imposed  enforced.  It 
is  not  self-executing  when  it  merely  Indicates 
principles  without  laying  down  rules  by  means 
of  which  these  principles  may  be  given  the 
force  of  law.  Ex  parte  McNaught,  100  Pac. 
27,  28,  1  Okl.  Cr.  260;  Griffin  v.  Rhoton,  107 
S.  W.  380,  384,  85  Ark.  89  (quoting  from 
Jones  V.  Jarman,  34  Ark.  323,  approving  the 
definition  by  Judge  Cooley);  Robertson  v. 
Caty  of  Staunton,  51  S.  B.  178,  180.  104  Va. 
73  (quoting  and  adopting  definition  in  Cooley, 
Goiist.  Ldm.  p.  121). 

Const,  art  18,  {  3,  subds.  "a,"  'O)**  (Bunn's 
Ed.  S§  413,  414),  providing  for  a  general  elec- 
tion in  cities  of  a  board  of  freeholders  to  pre- 
pare and  propose  a  charter  for  adoption  by 
the  said  city,  is  self-executing,  without  addi- 
tional legislation  to  put  the  sai^e  into  force. 
State  ex  rel.  Reardon  v.  Scales,  97  Pac.  584, 
587,  21  Okl.  683. 

SELF-INDUCTION  AND  RESISTANCE 

The  terms  "self -induction  and  resistance" 
are  used  to  signify  means  of  hindering  or  de- 
laying the  current  in  circuits,  as  contradis- 
tinguished from  "induction"  proper,  which 
consists  in  taking  ofT,  in  part,  the  current  of 
the  circuit  by  placing  a  conductor  in  proximi- 
ty to  such  circuit,  and  within  its  Influence, 
which  is  thereupon  transmitted  over  another 
line  or  circuit.  Dayton  Fan  &  Motor  Co.  v. 
WestLnghouse  Electric  &  Mfg.  Co.»  118  Fed. 
562,  568,  55  G.  a  A.  390. 

Self-preservation 

"Self-preservation"  has  been  termed  the 
first  law  of  nature.  It  Is  of  the  most  ancient 
origin;  it  antedates  all  constitutions  and 
statutes  made  by  man.  It  is  the  law  under 
which  we  live,  move,  and  have  our  being.  It 
is  a  law  governing  all  persons,  natural  and 
artificiaL  High  and  low,  rich  and  poor,  wise 
and  foolish,  old  and  young,  are  subject  to  its 
inexorable  sway.  Obedience  to  it  is  rewarded/ 
while  disobedience  to  It  is  inevitably  punish- 
ed. Out  of  its  observance  arises  the  doctrine 
of  the  survival  of  the  fittest.  It  is  an  attri- 
bute of  all  corporations,  from  the  state  itself 
down  to  the  least  of  its  creu tares.  Upon  it 
depends  the  police  power  of  the  state,  which, 
in  its  broadest  acceptation,  means  the  gener- 
al power  of  a  government  to  preserve  and 
promote  public  welfare  by  prohibiting  all 
things  hurtful  to  the  comfort,  safety,  and  wel- 
fare of  society,  and  by  establishing  such  rules 
as  may  be  conducive  of  public  benefit.  Del 
Ponte  V.  Societa  Italians,  Di  M.  S.  Guglielmo 
Marconi,  60  Atl.  237,  2:59,  240,  27  R.  I.  1,  70  L. 
B.  A.  188,  114  Am.  St.  Rep.  17. 

"We  know  of  no  more  universal  Instinct 
than  that  of  *self -preservation* — none  that  so 
insistently  urges  to  care  against  injury.  It 
has  its  motives  to  exercise  in  the  fear  of  pain, 
maiming  and  death."    Baltimore,  etc.,  B.  Co. 


V.  Landrigan,  24  Sup.  Ct  137,  191  U.  S.  461, 
474,  48  L.  Ed.  262. 

Because  the  natural  Instinct  of  ''self- 
preservation"  generally  prompts  men  to  acts 
of  care  and  caution  when  approaching  or  in 
the  presence  of  danger,  there  is,  in  the  ab- 
sence of  credible  evidence  of  the  actual  fact 
in  any  Instance,  a  presumption  of  the  exer- 
cise of  due  care  and  caution;  but,  like  other 
presumptions  of  fact  arising  from  the  ordi- 
nary or  usual  conduct  of  men,  rather  than 
from  what  Is  Invariable  or  universal,  this 
presumption  is  disputable,  and  cannot  exist 
where  it  is  incompatible  with  the  conduct  of 
the  person  to  whom  it  is  sought  to  apply  It, 
which  may  be  shown  by  the  testimony  of  eye- 
witnesses to  his  movements,  or  by  evidence 
of  the  physical  surroundings  and  other  con- 
ditions at  the  time.  Wabash  B.  Co.  v.  De 
Tar,  141  1  ed.  932,  934,  73  O.  a  A.  166,  4  L. 
B.  A.  (N.  S.)  352. 

SELF-SUPPORTING  IRON  WALL 

Walls  consisting  of  an  "outer  frame  of 
timber  or  studding  upon  which  is  nailed  a 
sheathing  of  corrugated  Iron"  Is  not  a  "self* 
supporting  Iron"  wall  within  an  ordinance  re- 
quiring the  walls  of  buildings  within  the  fire 
limits,  if  of  iron,  to  be  self-supporting.  Lane- 
Moore  Lumber  Co.  v.  City  of  Storm  Lake,  130 
N.  W.  924,  928,  151  Iowa,  130. 

SELL 

See  Grant,  Bargain,  and  SelL 
Keep  as  meaning,  see  Keep. 
See,  also,  Sale;  Sold. 

In  common  parlance  "to  sell"  is  often 
used  as  meaning  to  negotiate  or  arrange  for 
a  sale.  Adams  v.  Carlton,  95  Pac.  390,  391, 
77  Kan.  546  (citing  Brown  v.  Gilpin,  90  Pac. 
207,  75  Kan.  773). 

The  verb  "sell"  and  the  noun  "sale"  vary 
in  meaning  according  to  the  different  context 
in  which  they  are  used.  Ordinarily  a  sale  is 
an  executed  contract — a  completed  transac- 
tion, binding  on  seller  and  bu^er  alike.  In 
contracts  creating  the  relationship  of  princi- 
pal and  real  estate  broker,  however,  a  differ- 
ent meaning  Is  generally  given  by  construc- 
tion. The  broker  ''sells"  when  he  finds  a  pur- 
chaser ready,  able,  and  willing  to  buy  on  the 
terms  proposed  by  the  principal.  A  contract 
for  commissions  on  sales  entitles  the  broker  to 
the  specified  compensation  whenever  through 
his  influence  such  a  prospective  purchaser 
has  been  brought  to  the  principal,  though  by 
reason  of  some  fault  or  disinclination  of  the 
latter  the  sale  is  never  completed  or  is  con- 
summated on  terms  somewhat  different  from 
those  originally  proposed  by  the  prlncipaL  A 
contract  of  sale  binding  both  the  seller  and 
purchaser  is  a  "sale"  within  the  meaning  of 
the  rule  applicable  to  such  relations,  llum- 
phries  &  Jackson  v.  Smith,  63  S.  B.  248,  249, 
5  Ga.  App.  340  (clUng  HIU  &  Moultrie  T. 
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Wheeler,  58  S.  E.  602,  2  Gft.  App.  849;  Bice 
▼.  Ware  ds  Harper,  60  S.  E.  301,  8  Ga.  App. 
679;  Lindley  v.  Keim,  34  Atl.  1073,  54  N.  J. 
£q.  423;  Rice  v.  Mayo,  107  Mass.  550). 

^'Though  the  word  'sell*  itself  in  transac- 
tions touching  personal  property  usually  has 
reference  to  a  pecuniary  or  money  considera- 
tion, yet  courts  have  never  hesitated  to  give 
the  word  a  broader  significance  when  the 
meaning  of  the  law  or  of  a  private  contract 
seemed  to  call  for  it,  and  the  much  more 
generally  accepted  definition  of  a  sale  is  the 
exchange  of  an  interest  in  real  or  personal 
property  for  money  or  its  equivalent."  Mans- 
field V.  Di'ptrlct  Agr,  Ass'n  Number  Six, 
97  Pac.  150,  151,  154  Cal.  145  (citing  and 
adopting  Webst.  Diet  Unab.  and  Stand.  Diet. 
Borland  v.  Nevada  Bank  of  San  Francisco, 
33  Pac.  737,  99  Cal.  89,,  37  Am.  St  Rep.  32; 
Howard  v.  Harris,  90  Mass,  [8  Allen]  297; 
Western  Massachusetts  Ins.  Co.  v.  Riker,  10 
Mich.  279;  Speigle  v.  Meredith,  4  Piss,  120, 
22  Fed.  Cas.  910;  totokes  v.  Stokes,  6  South. 
155,  66  Miss.  456;  Thurmond  v.  Faith,  69  Ga. 
833;  Hughes  V.  Washington,  72  111.  84 ;  People 
ex  rel.  Davis  v.  Middleton,  14  Cal.  540). 

The  expression  "to  sell"  and  the  expres- 
sion "to  transfer  property  for  a  price  in  mon- 
ey" are  convertible;  and,  as  a  consequence, 
it  is  no  more  possible  to  sell  without  transfer- 
ring ownership  than  it  is  possible  to  sell  with- 
out selling,  or  to  transfer  ownership  without 
transferring  ownership,  or  to  do  any  other 
thing  without  doing  it.  When  a  sale  is  made 
under  a  suspensive  condition,  there  Is  no 
sale  until  the  condition  has  been  fulfilled. 
There  Is  merely  a  contract  that  there  shall 
be  a  sale  when  the  condition  is  fulfilled. 
Barber  Asphalt  Paving  Co.  v.  St.  Louis  Cy- 
press Co.,  46  South.  193,  197,  121  La.  162. 

In  a  written  contract,  whereby  one  party 
agreed  to  sell  to  the  other  property  in  process 
of  growth  or  manufacture  to  be  delivered  in 
the  future,  the  word  "sell"  will  be  construed 
as  meaning  "offers  to  sell"  or  "agrees  to  sell," 
and  the  contract  will  be  deemed  an  option  or 
an  offer,  unless  it  affirmatively  appears  that  it 
has  been  accepted,  which  acceptance  may  be 
shown  by  proof  that  the  one  to  whom  the 
offer  was  made  paid  a  portion  of  the  price. 
Luke  v.  Livingston,  70  S.  E.  596,  597,  9  Ga. 
App.  116. 

An  agreement  "to  sell"  land  binds  the 
party  to  execute  a  proper  deed  of  convey- 
ance. Smith  V.  Haynes,  9  Me.  [9  Greenl.]  128, 
131. 

In  the  absence  of  evidence  to  the  con- 
trary, to  "sell"  means  to  sell  for  cash,  and  an 
agent  authorized  to  sell  has  no  authority  to 
receive  other  goods  In  part  payment  Lindow 
V.  Cohn.  90  Pac,  485,  486,  5  Cal.  App.  388 
(citing  ^Taylor  &  Farley  Organ  Co.  v.  Starkey, 
59  N.  H.  142). 

The  word  "sell"  is  included  by  implica- 
tion in  the  words  "execute  and  deliver,"  in  a 


resolution  by  corporate  directors  authorising 
the  president  and  secretary  to  execute  and 
deliver  bonds  to  be  issued,  and  the  resolution 
authorizes  a  sale  of  the  bonds.  McCormi<^ 
V.  Unity  Co,  87  N.  E.  924,  926,  239  IlL  306. 

The  use  of  the  words  "dispose"  or  "sell," 
or  their  derivatives,  is  not  necessary  to  confer 
a  power  of  disposal  on  the  devisee  of  a  life 
estata  Herring  v.  Williams,  69  S.  B.  140, 
142,  153  N.  C.  231, 138  Am.  St  Rep.  669. 

That  the  words  "sell"  and  "dispose,"  as 
used  in  a  will,  were  synonymous,  was  Indi- 
cated by  the  words  "either  at  public  or  pri- 
vate sale"  appearing  after  the  direction  for 
the  executrix  to  "sell  or  dispose"  of  the  prop- 
erty as  she  might  think  best.  Butledge  v. 
Crampton,  43  South.  825,  826,  150  Ala.  275. 

Selling  a  bank  bill  or  piece  of  money  is, 
in  common  parla;ice,  passing  the  bill  or  mon- 
ey. State  V.  Harroun,  98  S.  W.  467,  470,  199 
Mo.  519  (citing  State  v.  Watson,  65  Mo.  115). 

Authority  to  a  real  estate  agent  to  "sell" 
real  estate  does  not  authorize  liim  to  sign  a 
written  contract  of  sale.  Brandrup  v.  Brit- 
ten, 92  N.  W.  453,  455,  11  N.  D.  376  (citing 
Duffy  V.  Hobson,  40  Cal.  240-245,  6  Am.  Rep. 
617). 

The  employment  of  the  word  **8eir'  in  the 
memoranda  of  the  initiatory  part  of  a  con- 
tract wliich  was  the  result  of  several  confer- 
ences and  conversations  is  not  conclusive  as 
a  matter  of  law  as  to  the  nature  of  the  con- 
tract. The  word  is  often  used  interchange- 
ably as  indicating  a  present  sale  or  a  con- 
tract to  "sell,"  and  it  has  no  peculiar  signifi- 
cance which  the  court  could  declare  as  mat- 
ter of  law.  Pacific  Export  Co.  v.  North  Pac. 
Lumber  Co.,  80  Pac.  105,  109,  46  Or.  194. 

To  "sell"  property  is,  according  to  the 
strict  signification  of  the  word,  to  transfer  it 
from  one  to  another  in  consideration  of  a 
price  paid  or  agreed  to  be  paid  in  current 
money.  Since  there  must  be  a  valuable  con- 
sideration to  constitute  a  sale,  the  words  "to 
sell,"  as  used  in  Pol.  Code  1895,  |  1548,  pro- 
dding that  if  a  majority  of  the  votes  cast  at 
any  election  held,  as  by  this  chapter  provided, 
shall  be  against  the  sale  of  intoxicating  liq- 
uors, it  shall  not  be  lawful  for  any  person 
within  the  limits  of  the  county  "to  sell"  intoxi- 
cating liquors,  considered  by  themselves,  nec- 
essarily mean  to  transfer  the  liquor  for  valu- 
able consideration.  Howell  v.  State,  52  S. 
E.  649,  650, 124  Ga.  698. 

Under  the  statute  making  it  an  offense 
to  "sell"  liquors  to  a  minor,  the  word  "sell" 
cannot  be  construed  to  mean  something  dif- 
ferent from  its  ordinary  legal  import.  StatI 
V.  McNeal,  6(J  S.  E.  512,  513,  66  W.  Va.  411, 
135  Am.  St.  Rop.  1038- 

A  saloon  keeper  who,  while  in  a  town  in 
which  the  local  option  law  was  in  force,  re- 
ceived from  a  person  there  50  cents,  and 
agreed  to  forward  to  him  there  a  pint  of 
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whisky,  and  who  forwarded  the  same,  was 
guilty  of  selling  liquor  in  the  local  option 
town.  McDermott  v.  Commonwealth  <Ky.) 
100  S.  W.  830. 

Under  Pen.  Code  1895,  §  444,  making  it 
criminal  for  any  person  to  sell  any  minor 
any  spirituous  intoxicating  liquor,  the  word 
*'seir*  is  not  to  be  taken  in  its  strict  techni- 
cal sense,  for  one  of  the  elements  of  a  sale 
is  competent  parties,  and,  a  minor  not  being 
a  competent  party  to  obtain  liquor,  there  can 
be  no  sale  to  him  in  the  technical  sense. 
Newsome  v.  State,  58  S.  E.  71,  72,  1  Ga.  App. 
790. 

The  word  "sell,"  as  used  in  Rev.  Codes, 
§  1506,  making  it  unlawful  for  any  person  to 
sell  liquors  without  having  procured  a  license 
and  given  a  bond,  has  its  ordinary  and  com- 
mon meaning,  namely,  to  transfer  title  by 
valid  agreement  from  one  party  to  another 
for  some  consideration.  Ada  County  v. 
Boise  Commercial  Club,  118  Pac.  1086,  1089, 
20  Idaho,  421,  38  L.  R.  A.  (N.  S.)  101. 

The  word  ''sell,"  as  used  in  an  ordinance 
providing  that  license  to  sell  spirituous,  vin- 
ous, or  malt  liquors  in  the  city  shall  be  $500 
per  annum,  etc.,  does  not  purport  to  relate  to 
traflJc  in  liquor  by  retail  alone,  but  "its  lan- 
guage is  as  broad  and  ample  as  is  necessary 
to  Include  both  wholesale  and  retail  transac- 
tions without  tautology."  Cofer  v.  Common- 
wealth (Ky.)  87  S.  W.  264. 

By  merely  delivering  liquor  to  a  minor, 
with  notice  that  it  is  to  be  carried  to  an 
adult,  a  person  does  not  "sell  liquor"  within 
a  statute  prohibiting  sale  of  liquor  to  minors. 
Hence,  where  a  minor  purchases  liquor,  not 
for  his  own  consumption,  but  for  the  use  of 
another  who  sent  him  to  buy  it,  whose  money 
pays  for  it,  to  whom  it  is  delivered,  and  to 
whom  the  sale  may  be  lawfully  made  (the 
seller  being  so  informed),  it  is  not  a  '*sale** 
to  a  minor  within  the  meaning  of  said  stat- 
ute. In  re  MacRae,  106  N.  W.  1020,  1021, 
75  Neb.  757,  121  Am.  St.  Rep.  829  (citing 
Monaghan  v.  State,  6  South.  241,  66  Miss. 
613,  4  L.  R.  A.  800). 

Under  Rev.  Pol.  Code,  §  2838,  making  it 
unlawful  for  any  person  to  engage  in  any 
business  requiring  the  payment  of  a  license 
under  section  2834  without  pajing  the  li- 
cense, which  section  requires  a  license  for  the 
business  of  selling  intoxicating  liquors,  the 
olfense  of  "engaging  in  the  business  without 
a  license"  is  the  same  as  that  of  "selling 
without  a  license."  State  v.  Ely,  118  N.  W. 
687,  688,  22  S.  D.  487,  18  Ann.  Cas.  92. 

As  used  in  the  Oleoniarijarine  act  of  Au- 
gust 2.  1886,  c.  840.  24  Stat.  210,  providing 
that  any  person  that  "sells"  vends,  or  furnish- 
es oleomargarine  for  the  usp  and  consump- 
tion of  others,  except  to  his  own  family  table, 
without  compensation,  who  shall  color  such 
oleomargarine  to  look  like  butter,  shall  be 
held  to  be  a  manufacturer,  the  term  "sell" 


implies  sale  for  a  consideration.  Morris  t. 
United  States,  161  Fed.  672,  679.  88  O.  C.  A. 
532. 

The  word  "seU,*'  in  G.  S.  1863,  p.  396,  f 
39.  d.  6,  giving  the  probate  court  power  to 
authorize  the  executor  to  sell  part  of  the  es- 
tate, imports  that  the  whole  title  is  to  be 
parted  with,  and  not  that  the  estate  is  to  be 
incumbered.  Brown  y.  Van  Dozee,  44  Vt. 
529,  531. 

The  words  "sell,  transfer  or  assign"  as 
used  in  section  83,  added  to  chapter  54  of  the 
Code  of  1899  by  chapter  35,  p.  93,  Acts  1901, 
authorizing  a  corporation  to  sell,  transfer,  or 
assign  corporate  property,  do  not  authorize 
the  corporation  to  trade  or  barter  away  for 
anything  other  than  money.  The  word  "sell" 
usually  applies  to  tangible  property.  It  is 
a  technical  term  applicable  to  the  alienation 
of  that  kind  of  property  and  esi)eclally  to 
pergonal  property.  "Transfer  or  assign"  are 
applicable  to  choses  in  action,  rights,  and 
privileges,  rather  than  tangible  property,  and 
are  almost,  if  not  quite,  identical  in  meaning. 
None  of  these  terms,  except  the  word  "sell," 
indicate  what  the  nature  of  the  consideration 
shall  be.  Neither  "assign"  nor  "transfer" 
is  broad  enough  to  cover  the  consideration. 
They  in  no  sense  define  the  contract  under 
which  they  pass  title,  but  simply  define  the 
nature  of  the  act  by  which  the  title  passes. 
They  are  more  limited  than  the  word  "sell," 
which  necessarily  involves  a  price  or  consid- 
eration; but  they  stop  short  of  indicating 
whether  the  proi)erty  may  be  disposed  of  by 
sale  or  barter,  and  hence  do  not  confer  a  pow- 
er to  trade.  Germer  v.  Triple-State  Natural 
Gas  &  Oil  Co.,  54  S.  E.  509,  519,  60  W.  Va. 
143. 

The  word  "sells"  is  more  apt  in  describ- 
ing the  passing  of  title  of  personal,  than  of 
real,  property.  When  used  in  a  contract  re- 
lating to  land,  it  is  not  decisive,  since  it  may 
manifest  an  intent  to  convey  the  title  to  prop- 
erty named,  whether  real  or  personal;  but, 
when  the  purpose  of  the  transaction  is  stat- 
ed, the  word  will  ordinarily  have  no  more 
efl^ect  upon  the  title  than  is  necessary  to  ac- 
complish the  purposj.  No  transfer  of  title  Is 
effected  by  an  instrument  reciting  that  the 
party  of  the  first  part  "sells"  certain  mining 
claims  to  the  party  of  the  second  part  for  a 
specified  consideration,  and  "upon  the  terms 
and  consideration  following,"  and  which,  in 
Its  subsequent  provisions,  authorizes  the  par- 
ty of  the  second  part  to  sell  and  negotiate  the 
mines  for  any  sum  above  $45,000,  and  re- 
tain out  of  the  purchase  price  seven-eights 
of  the  exce.ss;  the  party  of  the  first  part 
agreeing  to  execute  any  conveyance  thereaft- 
er necessary  to  convey  a  good  title,  and  the 
party  of  the  second  part  assuming  no  obliga- 
tions except  a  general  one  by  which  both 
parties  mutually  agree  to  aid  each  other  in 
the  negotiation  and  sale.  Such  document  is 
not  a  deed,  but  simply  a  power  of  attorney, 
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and,  as  such,  subject  to  reyocation.  Taylor 
V.  Burns,  27  Sup.  Ot  40,  42,  203  U.  S.  120,  51 
L.  Ed.  lia 

The  words  "to  selF'  or  "to  make  a  sale," 
as  used  in  a  communication  from  the  owner 
of  real  estate  to  a  broker  with  respect  to  the 
sale  thereof,  are  often  used  as*  meaning  to 
negotiate  or  arrange  for  a  sale.  Brown  v. 
Gilpin,  90  Pac.  267,  271,  75  Kan.  773. 

The  employment  of  a  broker  to  sell  lands 
— that  is,  to  procure  purchasers — does  not  of 
itself  or  prima  facie  confer  authority  to  bind 
the  owner  to  sell  by  a  contract  in  writing, 
and  such  authority  Is  not  usually  to  be  in- 
ferred from  the  use  by  the  principal  and 
agent  in  that  connection  of  the  terms  "for 
.sale"  or  "to  sell"  and  the  like;  such  words  in 
that  connection  usually  meaning  no  more 
than  to  negotiate  a  sale  by  finding  a  pur- 
chaser upon  satisfactory  terras.  Stengel  v. 
Sergeant,  68  Atl.  1106,  1110,  74  N.  J.  Eq.  20. 

Though  the  expression  "to  sell"  Is  some- 
times used  in  the  sense  of  an  executed  con- 
tract of  sale,  or  an  agreement  to  sell  as  de- 
fined by  Olv.  Code,  §  1727,  the  expression, 
when  used  in  a  contract  giving  a  real  estate 
broker  the  exclusive  right  **to  sell"  real  es- 
tate, has  acquired  a  restrictive  meaning,  and 
standing  alone  the  words  "to  sell'*  are  not 
sufficient  to  authorize  the  broker  to  enter  in- 
to a  contract  of  sale  binding  the  owner.  Ba- 
con V.  Davis.  98  Pac.  71,  73,  9  Cal.  App.  83. 

According  to  the  settled  construction, 
the  employment  of  a  professional  broker  **to 
sell"  or  "close  a  bargain"  concerning  real 
estate  merely  authorizes  him  to  find  a  pur- 
chaser at  the  specified  pHce,  and  does  not 
authorize  him  to  execute  a  contract  of  sale 
In  the  name  of  his  principal  or  to  sign  his 
prindpars  name  to  any  contract  of  sale. 
Lichty  V.  Daggett,  121  N.  W.  862,  867,  23  S. 
D.  380. 

Defendant  wrote  certain  brokers  a  letter, 
asking  them  to  assist  in  selling  certain  real 
estate  until  a  sale  was  made,  continuing,  "I 
hereby  authorize  you  to  sell  same,  and  agree 
to  pay  you  when  it  is  soltl,  for  your  services," 
and  to  furnish  the  purchaser  a  good  title  and 
complete  abstract.  Held,  that  the  words  "to 
sell"  did  not  authorize  the  brokers  to  make 
a  binding  contract  of  sale,  but  merely  to  find 
a  purchaser,  and  the  brokers  had  no  authori- 
ty to  bind  defendant  by  signing  a  contract  of 
sale.  Jones  v.  Howard,  84  N.  E.  1041,  1042, 
234  lU.  404. 

SELL  Ain>  CONVEY 

The  words  "sell  and  convey,"  in  a  deed 
of  real  estate,  mean,  in  the  absence  of  ap- 
propriate expressions  in  the  instrument  it- 
self limiting  and  restricting  such  general  ac- 
ceptance <fc  the  meaning  of  the  words,  a  con- 
veyance in  fee.  St.  Louis  Land  &  Building 
Ass'n  V.  Fueller,  81  S.  W.  414, 417, 182  Mo.  93. 

"Tower  to  sell  and  convey*  does  not 
ccmfer  the  power  to  mortgage."    **A  trust 


with  power  to  sell  out  and  out  will  not  au- 
thorize a  mortgage,  and  a  trust  for  sale  with 
nothing  to  negative  the  settlor's  intention  to 
convert  the  estate  absolutely  will  not  au- 
thorize the  trustee  to  execute  a  mortgage." 
Slump  V.  Warfleld,  65  Atl.  346,  348,  104  Md. 
530,  118  Am.  St.  Bep.  434,  10  Ann.  Gas.  249 
(quoting  Tyson  v.  Latrobe,  42  Md.  325;  2 
Perry,  Trusts,  §  768). 

SELL  AND  DISPOSE  OF 

The  words  "sell"  and  "dispose,"  as  used 
in  a  power  in  a  will  authorizlii;^  the  sale  and 
disposition  of  property,  are  synonymous  when 
accompanied  by  a  further  statement  author- 
izing the  sale  or  disposition  to  be  made  either 
at  public  or  private  sale,  since  such  words 
limit  the  method  of  disposition  to  a  convey- 
ar.ce.  Rutledge  v.  Crampton,  43  South.  822, 
826,  150  Ala.  275. 

SELL,  BARTER,  OR  LOAN 

Ky.  St.  S  2557,  provides  that  any  person 
who  shall  "sell,  barter,  or  loan,"  directly  or 
indirectly,  any .  intoxicating  liquors  in  a  lo- 
cal option  district,  shall  be  punished.  Held, 
that  the  act  was  not  intended  to  prevent  the 
giving  of  spirituous  liquors  by  one  person  to 
another,  and  where  a  physician  gave  whisky 
to  the  prosecuting  witness  for  the  witness* 
sick  child,  without  an  agreement  that  it 
should  be  returned,  and  the  physician  did  not 
request  its  return,  he  was  not  guilty  of  vio- 
lating the  statute  t>ecause  the  witness  there- 
after returned  It  Commonwealth  v.  Abbott, 
145  S.  W.  373,  147  Ky.  686. 

SELL,  GIVE  AWAY,  OR  OTHERWISE 
DISPOSE  OF 

See  Otherwise  Dispose  of. 

SELL  IN  PRINCIPAL'S  NAME 

To  "sell  in  the  prindpars  name,**  as 
used  In  a  writing  giving  authority  to  'brokers, 
implies  the  conclusion  in  the  principal's  name 
of  the  agreement  negotiated  by  the  brokers. 
Golden  v.  Claudel,  118  Pac.  77,  78,  85  Kan. 
465. 

SELL  OR  RETAIL 

Rev.  St.  Mo.  1899,  §  2243  (Ann.  St.  1906, 
p.  1421),  making  it  a  misdemeanor  to  "sell 
or  retail"  intoxicating  liquor  on  Sunday,  pro- 
hibits the  sale  of  intoxicating  liquors  on 
Sunday  in  any  quantity,  whother  at  whole- 
sale or  retail.  State  v.  Wahl,  119  S.  W.  453, 
454,  137  Mo.  App.  651. 

SELL  SHORT 

See  Short 


One  assisting  in  procuring  money  from 
certain  persons  to  pay  the  charges  on  whisky 
shipped  to  a  third  person,  C.  O.  D.,  and  aiding 
one  of  such  persons  to  get  his  share  of  the 
whisky,  is  not  a  "seller"  of  liquor  in  viola- 
tion of  the  local  option  law.  Hilterbrand  v. 
State,  91  S.  W.  587,  588,  49  Tex.  Or.  B.  342. 
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SEIXEB'S  UEH 

A  "seller's  lien"  on  chattels  for  the  price 
exists  at  common  law,  without  any  express 
agreement,  and  is  an  implied  part  of  every 
contract  for  the  sale  of  personal  property,  be- 
ing defined  as  the  right  to  retain  possession 
of  the  chattels  until  the  price  Is  paid,  and 
continuing  until  delivery,  unless  divested  by 
an  agreement,  express  or  Implied,  or  Is  waiv- 
ed by  a  sale  on  credit,  except  when  the  pur- 
chaser becomes  insolvent  before  payment, 
when  the  Hen  revives,  provided  the  rights  of 
bona  fide  third  purchasers  have  not  inter- 
vened. Willis  V.  Glenwood  Cotton  Mills,  200 
Fed.  301,  305. 

SELUKO  AGENT 

See,  also,  Salesman. 

A  "selling  agent,"  "factor,**  or  "commis- 
sion merchant"  is  one  who  sells  goods  which 
another  person  has  delivered  to  him  for  that 
purpose  and  receives  compensation  for  his 
services  by  a  commission  or  otherwise.  Om- 
roeu  V.  Talcott,  188  Fed.  401,  403,  112  a  O. 
A.  239. 

SEIXING  AT  RETAH. 

See  Betail. 

SEIiLINO  BY  SAMPLE 

See,  also,  Sale  by  Sample. 

The  words  "selling  by  sample,'*  as  used 
in  Ky.  St.  1903,  §  4218,  which  provides  that 
"agents  for  selling  by  sample"  shall  not  be 
considered  as  ];>eddlers,  mean  taking  orders 
for  future  delivery,  as  the  commercial  travel- 
er does.  Commonwealth  v.  Standard  Oil  Co., 
112  S.  W.  902,  903,  129  Ky.  744. 

SELLINO  FOB  FUTTJBE  DELIVEBT 

"Selling  for  future  delivery"  has  a  well- 
defined  meaning  on  the  board  of  trade  and 
in  the  business  world,  and  means  that  he  has 
any  day  during  some  specified  month  in  the 
future  in  which  to  make  such  delivery.  John 
MiUer  Co.  y.  Klovstad,  105  N.  W.  164,  165, 14 
K.  D.  435. 

SELLINO  TO  ABBIVE 

"Selling  to  arrive"  has  a  well-defined 
meaning  on  the  board  of  trade  and  in  the 
business  world,  and  means  that  the  vendor 
had  14  days  in  which  to  make  delivery  of 
the  warehouse  receipts.  John  Miller  Co.  v. 
Klovstad,  105  N.  W.  164,  165,  14  N.  D.  435. 

SELLING  VALUE 

The  "selling  value"  of  an  article  is  often 
equivalent  to  its  actual  value.  Where  de- 
fendant refused  to  accept  stoves  manufactur- 
ed for  him  by  plaintiff,  and  plaintiff  elected 
to  treat  the  stoves  as  his  own  and  sued  for 
damages,  it  appearing  that  the  stoves  w6re  of 
an  unusual  make,  so  that  they  had  no  market 
value,  the  reasonable  value  of  the  stoves  at 
the  time  and  place  of  delivery  under  the  con- 
tract should  be  ascertained  by  evidence  as  to 
tho  sales  of  the  stoves  actually  made  by  the 


seller,  the  frequency  of'  the  sales,  and  the 
testimony  of  expert  witnesses  familiar  with 
the  stove  trade.  In  such  case  an  instruction 
on  the  measure  of  damages,  authorizing  the 
Jury  to  award  the  plaintifl!  the  "reasonable 
selling  value,"  was  not  erroneous.  St.  Louis 
Steel  Range  Co.  v.  Kllne-Drummond  Mer- 
cantile  Co.,  96  S.  W.  1040,  1043, 120  Mo.  App. 
438. 

SEMAPHORE 

A  ''semaphore**  Is  a  mechanical  device 
for  displaying  signals  to  convey  information 
to  a  distant  point  The  etymological  defini- 
tion of  the  word  is  "sign  bearer."  The  rail- 
road "semaphore"  consists  of  a  mast  25  feet 
or  more  in  height' surrounded  by  a  movable 
platform,  with  an  iron  rod  to  which  is  se- 
cured a  lantern  with  convex  lenses  on  four 
sides.  On  the  two  opposite  sides  the  glass 
is  red,  and  on  the  other  two  opposite  sides  it 
is  green.  This  lantern  is  used  for  night  sig- 
nals, while  a  board  target  or  arm  attached 
to  the  same  platform  is  used  for  the  day  sig- 
naL  The  red  light  exhibited  by  the  lantern 
at  night  indicates  danger  and  the  green  light 
indicates  safety.  The  horizontal  position  of 
the  board  target  is  the  day  signal  for  danger, 
and  a  vertical  position  of  it  is  the  signal  for 
safety.  A  cable  is  stretched  from  the  "sema- 
phore" to  the  station  of  the  watchman  or 
"semaphore"  tender,  and  the  lantern  and  tar- 
get are  both  operated  by  a  windlass  and  lev- 
er. Tlllson  V.  Maine  Cent.  E.  Co.,  67  Atl.  407, 
409,  102  Me.  4G3. 

Near  the  scene  of  the  collision  between 
two  railroad  trainf^  causing  the  damages  sued 
for  was  what  Ls  known  as  a  "semaphore" 
used  to  denote  when  the  railroad  tvack  waa 
clear  or  otherwise.  When  the  arm  stood  hor- 
irx)ntally  to  the  upright  on  which  it  was  plac- 
ed, it  indicated  that  the  track  was  not  clear, 
and  when  it  was  depressed  it  indicated  the 
contrary.  Missouri  Pac.  R.  Co.  v.  Chicago 
G.  W.  R.  Co.,  71  S.  W.  1081, 1082,  98  Mo.  App. 
214. 

SEMICONVERTIBLE  CAR 

A  seiiilconvertible  car  is  one  where  the 
lower  panel  Is  not  removable;  that  is,  it 
forms  an  integral  part  of  the  car.  Tt  may 
be  hichcr  or  lower,  but  the  construction  is 
such  that  in  a  semiconvertible  car  the  side  of 
it  Is  not  open  to  the  floor  when  the  movable 
panels  are  removed  so  as  to  make  an  open 
car.  O'Leary  v.  Utica  &  M.  V.  Ry.  Co,  139 
Fed.  330,  333. 

SEMINARY 

See  Religious  Seminary;  Theological  or 
Religious  Seminary.  * 

SEMI  WEEKLY 

A  newspaper  issued  every  day  of  the 
week,  except  Sunday,  is  a  ''daily  newspaper," 
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within  a  stAtate  reqnlring  notice  of  forecloi- 
ure  sales  to  be  published  in  daily  newspa- 
pers; the  term  "dally  new^aper"  being  em- 
ployed in  such  statute  in  contradistinction  to 
the  tenn  "weekly/*  "semlweekly"  or  "tri- 
weekly" newspaper.  Wilson  y.  Petzold,  76  S. 
W.  1093,  U6  Ky.  873. 

SENATE 

See  De  Facto  President  of  Senate. 

8EKATOB 

As  judicial  officer,  see  Judicial  Officer. 

SEND 

"Sending  a  telephone  message'*  means  us- 
ually that  the  i>ersons  in  communication  be 
afforded  the  means  of  talking  to  each  other. 
Defendant  telephone  company  and  plaintiff 
telephone  company  contracted  to  connect 
their  lines  by  extending  them  to  a  point  mid- 
way between  two  cities,  in  one  of  which  de- 
fendant maintained  an  exchange,  and  in  the 
other  of  which  plaintiff  maintained  an  ex- 
change; and  it  w^as  provided  that  each  com- 
pany should  have  the  right  to  send  messages 
over  the  extended  lines  between  the  two  cit- 
ies, and,  for  more  than  eight  years  after  the 
extension  was  made,  messages  originating 
elsewhere  than  in  the  two  cities  were  receiv- 
ed and  passed  over  such  lines.  Held,  that  in 
view  of  the  situation,  and  the  practical  con- 
struction given  the  contract  by  the  parties,  It 
should  be  construed  as  calling  for  the  trans- 
mission of  messages.  Irrespective  of  whether 
they  originated  in  either  of  the  two  men- 
tioned cities.  Campbellsville  TeL  Co.  v.  Leb- 
anon, L.  &  li.  TeL  Co.,  80  S.  W.  1114,  1116, 
118  Ky.  277. 

The  constitution  of  a  benefit  society, 
which  provides  that  printed  notices  of  assess- 
ment "shall  be  made  and  sent,**  as  the  society 
may  provide,  and  that  the  official  organ  of 
the  society,  appearing  on  the  first  day  of  each 
month,  shall  be  an  official  notice  of  assess- 
ment to  each  member,  requires  that  a  notice 
of  assessment  be  sent  to  a  member,  and  pub- 
lishing a  notice  of  assessment  In  the  official 
newspaper,  does  not  amount  to  sending  a  no- 
tice. Grand  Legion  of  Illinois  Select  Knights 
of  America  v.  Beaty,  70  N.  E.  565,  567,  224 
111.  346.  8  L.  B.  A.  (N.  S.)  1124,  8  Ann.  Qas. 
160. 

Testimony  that  witness  "sent**  her  ad- 
dress to  another  is  not  sufficient  to  show  that 
she  did  this  by  letter  duly  mailed,  so  as  to 
raise  the  presumption  of  Its  receipt  and  con- 
sequent knowledge  of  the  address.  Ward  v. 
Morr  Transfer  &  Storage  Co.,  d5  S.  W.  964, 
965,  119  Mo.  App.  83. 

SENB  BY  MAIL 

An  official  recital  by  an  officer  that  he  had 
"sent  a  written  notice  by  mall**  imports  that 


he  affixed  the  usual  stamp,  thus  prepaying 
the  postage  (that  being  his  official  duty),  as 
well  aa  that  he  deposited  the  document  in 
the  post  office  receptacle.  Cutting  v.  Har- 
rington, 71  Atl.  374,  377,  104  Me.  96,  129  Am. 
St  Bep.  373. 

SEND  OK  TOUR  PAFEB 

Where  a  bank,  to  a  telegraphic  inquiry, 
"Will  you  pay  T.'s  check  on  you,  $22,000,** 
replied  by  telegram,  '*T.  is  good,  send  on  your 
paper,'*  its  answer  cannot  be  construed  as  a 
mere  statement  that  T.  was  good  for  the 
amount  mentioned,  but  it  amounted  to  a 
promise  to  pay  the  check;  the  words  "send 
on  your  paper*'  Inviting  action  on  the  part  of 
the  person  addressed  and  not  constituting  a 
mere  expression  qf  opinion.  First  Nat  Bank 
of  Atchison  V.  Commercial  Sav.  Bank,  87 
Pac.  746,  749,  74  Kan.  606,  8  L.  B.  A.  (N.  S.) 
1148,  118  Am.  St.  Bep.  340,  11  Ann.  Cas.  281 
(citing  North  Atchison  Bank  v.  Garretson,  51 
Fed.  168,  2  C.  C.  A.  145). 

S£KI>  OUT 

The  words  "send  out,"  in  Acts  1907,  p.  18, 
c.  11^  known  as  the  "Full  Crew  Act**  |  3,  de- 
claring that  any  railroad  doing  business  In 
the  state  who  shall  "send  out**  on  its  road,  or 
cause  to  be  sent  out,  any  train  not  manned  In 
accordance  with  sections  1  and  2  of  the  act, 
shall  be  guilty  of  a  misdemeanor,  did  not 
limit  the  act  to  trains  originating  within  the 
state,  but  such  words  were  used  in  the  sense 
of  "operate**  or  "run  over  its  road,**  so  that 
the  act  was  applicable  to  all  trains  while  be- 
ing operated  within  the  state,  though  they 
originated  in  another  state  and  passed 
through  Indiana  to  points  beyond.  Pitts- 
burgh, C,  C.  &  St  L.  By.  Co.  v.  State,  87  N. 
E.  1034,  1039,  172  Ind.  147. 

SENILE  DEMENTIA 

As  appUed  to  testamentary  capacity,  the 
term  ''senile  dementia**  is  merely  inability 
from  old  age,  and,  as  the  words  indicate,  it 
is  that  diminution  and  weakness  of  the  men- 
tal faculties  which  result  from  old  age.  Gra- 
ham V.  Deuterman,  91  N.  E.  61,  62,  244  111. 
124. 

"Senile  dementia**  is  a  **progressive  con- 
dition attendant  in  some  cases  upon  advanc- 
ing age,  and  a  condition  which,  if  existing, 
affords  opportunity  for  the  exercise  of  in- 
fluence by  way  of  direction  and  suggestion 
which  does  not  attend,  to  such  degree,  at 
least,  most  forms  of  dementia,*'  and  to  one 
who  is  afflicted  with  it  no  test  can  well  be  ap- 
plied to  determine  lucidity  and  disposing 
power  at  any  partiailar  time  or  during  any 
particular  interval.  Hibbard  v.  Baker,  104 
N.  W.  399,  400,  141  Mich..  124. 

"That  'senile  dementia*  differs  greatly 
both  in  process  and  progress  of  decay  is  free- 
ly admitted  by  all  writers  on  the  subject 
Medical  observers  say  that  it  cannot  be  de- 


SENIOR 


522 


SENTENCE 


scribed  by  any  positive  characters;  that,  in 
its  gradual  advance  to  Incompetency,  it  em- 
braces a  wide  range  of  infirmity,  varying 
from  simple  lapse  of  memory  to  complete  in- 
ability to  recognize  persons  or  things;  'that 
often  the  mental  infirmity  of  the  aged  is  by 
no  means  as  serious  as  might  be  supposed  at 
first  sight,  and  that,  to  use  a  figure  of  speech, 
the  mind  may  be  superficially  rotted  while  it 
is  sound  at  the  core.*  It  is  generally  said 
that  one  of  the  surest  symptoms  of  mental 
decay  is  the  loss  of  memory,  and  especially 
in  respect  of  names  and  dates;  but  it  is 
fully  recognized  in  the  authorities  that,  while 
an  old  person  may  appear  oblivious  in  such 
matters,  his  mental  grasp  of  the  relations  he 
sustains  to  others,  and  more  especially  to  the 
immediate  members  of  his  family,  and  to 
others  who  would  be  the  natural  objects  of 
his  bounty,  and  of  his  own  interest  and  affairs, 
his  capacity  and  solid  understanding  may 
still  remain  firm.  Failure  of  memory  is  not 
alone  enough  to  create  testamentary  incapac- 
ity, unless  it  extends  so  far  as  to  be  incon- 
sistent with  the  'sound  and  disposing  mind 
and  memory*  requisite  for  all  wills.  'Great 
age  alone  does  not  constitute  testamentary 
disqualification,'  and  'there  is  no  presumption 
against  a  will  because  made  by  a  man  of  ad- 
vanced age,  nor  can  Incapacity  be  inferred 
from  an  enfeebled  condition  of  mind  or  body.' 
The  law  wisely  sustains  wills  made  by  per- 
sons of  impaired  mental  and  bodily  powers, 
provided  it  appears  that  the  will  is  the  un- 
influenced act  of  the  testator,  and  he  has  the 
requisite  intelligence  to  comprehend  the  con- 
dition and  extent  of  his  property  and  remem- 
ber the  persons  wL^  would  ordinarily  be  his 
beneficiaries.  In  an  English  case  it  was 
held  that,  though  mental  power  be  reduced  in 
old  persons  below  the  ordinary  standard,  yet, 
if  the  testamentary  act  is  understood  and  ap- 
preciated in  its  different  bearings,  if  the 
mental  faculties  retain  enough  strength  to 
comprehend  the  transaction  entered  upon,  the 
power  to  make  a  will  remains.  In  other 
words,  to  constitute  'senile  dementia,*  there 
must  be  such  a  failure  of  the  mind  as  to  de- 
prive the  testator  of  intelllgcut  action.  Such 
is  the  rule  of  our  own  cases,  and  the  rule  es- 
tablished by  the  great  weight  of  authority." 
Gates  V.  Cole,  115  N.  W.  236,  237,  238,  137 
Iowa,  613  (citing  Townsend  v.  Townsend,  105 
N.  W.  110,  128  Iowa,  621 ;  Fothergill  v.  Fo- 
thergill,  105  N.  W.  377,  129  Iowa,  93;  Perkins 
V.  Perkins,  90  N.  W.  55,  116  Iowa,  253; 
Lingle  v.  Lingle.  96  N.  W.  708, 121  Iowa,  133). 

SENIOR 

The  suffixes  "Jr."  or  "Sr."  are  no  part 
of  a  man's  name  and,  except  in  a  few  in- 
stances, may  be  disregarded.  Ross  v.  Berry, 
124  Pac.  342,  343,  17  N.  M.  48. 

The  affixes  "Sr."  and  "Jr."  do  not  form 
part  of  a  name,  but  are  descriptive  merely; 
hence  In  legal  contemplation  their  presence 
or  absence  is  immaterial.    State  v.  Lewis, 


83  Atl.  692,  693,  83  N.  J.  Law,  161 ;  Wlndom 
V.  State,  72  S.  W.  193,  194,  44  Tex.  Or.  R. 
514. 

The  word  "senior,"  added  to  the  name  of 
a  person  referred  to  in  an  indictment,  is  mere 
matter  of  description,  constituting  no  part  of 
the  name,  and  need  not  be  proved  when  proof 
of  the  name  is  necessary.  State  v.  Simpson, 
76  N.  E.  544-546,  1005,  166  Ind.  211  (citing 
Allen  V.  State,  52  Ind.  486;  Geraghty  v. 
State,  11  N.  E.  1,  110  Ind.  103). 

The  addition  of  the  word  "Junior"  or 
"senior"  to  a  name  is  mere  matter  of  descrip- 
tion and  not  a  part  thereof,  so  that  the  fact 
that  the  suit  was  brought  by  plaintiff  as  ad- 
ministratrix of  C.  G.  "Jr.,"  deceased,  and 
Judgment  was  rendered  against  the  adminis- 
tratrix under  that  name,  while  the  assign- 
ment of  errors  omitted  "Jr."  from  decedent's 
name,  was  not  ground  for  dismissal  of  the 
appeal.  Gutheil  v.  Dow,  97  N.  E.  426,  177 
Ind.  149. 

SENIOR  TEACHEB 

The  position  of  senior  teacher,  within 
the  rules  of  the  board  of  education  of  the 
city  of  New  York,  relating  to  additional  com- 
pensation for  teachers  acting  as  senior  teach- 
ers in  charge  of  schools,  is  not  an  independent 
position,  within  Laws  1897,  p.  399,  c  378,  § 
1103,  and  Laws  1901,  p.  472,  c.  466,  §  1090, 
providing  for  appointments  to  positions  on 
the  teacliing  staff;  but  the  position  Is  that 
of  a  regular  teacher  who,  under  the  direction 
of  the  principal  of  the  school.  Is  performing 
special  duties — the  word  "senior,"  as  ap- 
plied to  a  teacher,  not  relating  to  the  age 
or  period  of  service,  but  to  particular  duties 
which  such  teacher  is  called  on  to  perform. 
Dildine  v.  Board  of  Education  of  City  of  New 
York,  117  N.  Y.  Supp.  578,  133  App.  Div. 
261. 

SENSUALITY 

"Lewdness"  Is  synonymous  with  "impu- 
rity," "unchastity,"  "licentiousness,"  "sensual- 
ity." Jamison  v.  State,  94  S.  W.  675,  678, 
117  Tenn.  58  (citing  Cent.  Diet.). 

SENTENCE 

See  Cumulative  Sentence;  Successive 
Sentences;  Suspended  Sentence;  Sus- 
pension of  Sentence. 

Miti!j;ation  of  sentence,  see  Mitigate — 
Mitigation. 

See,  also,  Punishment. 

In  Penal  Law  (Consol.  Laws  1909,  c  40), 
§  1692,  relating  to  rescue,  the  terms  *'com- 
mitment,"  "conviction,"  and  "sentence"  re- 
late to  a  case  where  an  officer  or  another 
holds  a  prisoner  under  lawful  custody  after 
he  has  been  Judicially  held  under  a  commit- 
ment, conviction,  or  sentence  for  misdemean- 
or. People  V.  Marks,  135  N.  Y.  Supp.  523, 
525,  75  Misc.  Rep.  404. 
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"Tbe  date  fixed  by  a  'sentenco'  for  the 
punishment  to  commence  ia  directory  merely, 
and  forms  no  part  of  the  sentence  Itself; 
hence,  if  from  any  cause  it  is  not  carried  in- 
to effect  at  the  period  named,  the  party  may 
be  brought  before  the  court  again  upon  mo- 
tion, and  a  new  period  be  prescribed."  The 
time  fixed  for  executing  a  Judgment  and  sen- 
tence or  for  the  commencement  of  its  execu- 
tion is  not  one  of  its  essential  elements,  and, 
strictly  speaking,  is  not  a  part  of  the  *'Judg- 
ment  and  sentence."  The  essential  part  of 
the  judgment  is  the  punishment,  and  the 
amount  thereof,  without  reference  to  the 
time  when  it  shall  be  executed.  Except  in 
cases  where  the  defendant  has  been  convict- 
ed of  two  or  more  offenses  before  judgment 
on  either,  the  order  of  the  court  in  reference 
to  the  time  when  the  sentence  shall  be  exe- 
cuted is  not  material.  The  judgment  is  the 
penalty  of  the  law,  as  declared  by  the  court, 
while  the  direction  with  respect  to  the  time 
of  carrying  it  Into  effect  is  in  the  nature  of 
an  award  of  execution.  Where  the  penalty 
is  imprisonment,  the  sentence  of  the  law  is  to 
be  satisfied  only  by  the  actual  suffering  of 
the  imprisonment  imposed,  unless  remitted  by 
death  or  by  some  legal  authority.  The  ex- 
piration of  time  without  imprisonment  is  in 
no  sense  an  execution  of  '^sentence."  Ex 
parte  Eldridge,  106  Pac.  980,  981,  3  Okl.  Cr. 
499,  27  L.  R.  A.  (N.  S.)  625,  189  Am.  St  Rep. 
967  (quoting  and  adot)ting  definitions  in 
Ridley  v.  State,  106  Pac.  563,  8  Okl.  Cr.  350, 
26  L.  R.  A.  [N.  S.]  110,  and  In  re  Collins,  97 
Pac.  188,  8  CaL  App.  867). 


CoATictioa 

Kevisal  1908,  §§  5416a-5416q,  establishing 
the  Stonewall  Jackson  Training  and  Indus- 
trial School  for  delinquent,  etc.,  children, 
is  not  unconstitutional  as  amounting  to  a  dep- 
rivation of  liberty  within  the  declaration 
of  rights,  the  restraint  being  of  parental 
nature  and  not  as  a  punishment  for  crime, 
though  only  persons  under  16  years  of  age, 
who  have  been  "convicted"  of  a  criminal  of- 
fense, can  be  admitted,  and  ''sentence"  of 
such  persons  is  required;  the  word  "convict- 
ed" referring  to  a  vedict  of  guilty,  and  the 
word  "sentence"  being  broad  enough  to  in- 
clude any  judgment  of  a  '  criminal  court, 
though  in  its  ordinary  acceptation  it  refers 
to  a  judgment  of  imprisonment  Ex  parte 
Watson,  72  S.  E.  1049,  1054,  157  N.  C.  340. 

SENTENCE  SUSPENDED 

The  words  "sentence  suspended"  amount 
to  a  declaration  that  no  punishment  ought  to 
be  Inflicted.  Blazi^r  y.  Keffer,  75  AU.  439, 
440,  79  N.  J.  Law,  252. 

SENTIMENTS 

The  word  "sentiments,"  as  used  in  the 
constitutional  provision  that  any  person  may 
speak,  write,  or  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  oi 


that  liberty,  is  used  in  the  sense  of  thoughts^ 
ideas,  opinions.  Paveslch  y.  New  Bngland 
Life  Ins.  Co.,  50  S.  E.  68,  73,  122  6a.  190, 
69  L.  R.  A.  101,  106  Ani«  St  Bep.  104,  2 
Ann.  Cas.  561. 

SEPARABLE 

SEPARABLE  CONTRACT 

Generally,-  a  contract  which  by  its  terms, 
nature,  and  purpose  contemplates  that  each 
and  ail  of  its  parts  and  the  consideration 
shall  be  common  each  to  the  other  and  inter- 
dependent, is  entire,  while  a  contract  which 
is  in  its  nature  and  purpose  susceptible  of  di- 
vision and  apportionment  is,  generally,  sep- 
arable, and  the  question  whether  a  contract 
is  entire  or  separable  is  largely  one  of  in- 
tention to  be  determined  from  the  language 
and  the  subject-matter  of  the  agreement. 
Quarton  v.  American  Law  Book  Co.,  121  N. 
W.  1009.  1015,  143  Iowa,  517,  32  L.  B.  A. 
(N.  S.)  1. 

SEPARABLE  CONTROVERST 

See,  also,  Severable  Controversy. 

Under  Judicial  Code,  I  24,  authorizing 
removal  of  certain  causes  to  federal  courts 
where  there  is  a  controversy  wholly  be- 
tween citizens  of  different  states  which  can 
be  fully  determined  as  between  them  not- 
withstanding the  presence  of  other  parties, 
a  "separable  controversy"  does  not  exist  so 
as  to  authorize  removal,  unless  the  whole 
subject-matter  of  the  suit  is  capable  of  be- 
ing fully  determined  as  between  citizens  of 
different  states,  and  complete  relief  afford- 
ed as  to  the  separate  cause  of  action  with- 
out the  presence  of  others  originally  made 
parties.  In  re  Silvies  River,  199  Fed.  495, 
502. 

For  a  case  to  present  a  "separable  con- 
troversy" within  the  statute  relative  to  the 
removal  of  causes  to  the  federal  court,  "it 
must  be  capable  of  separation  into  parts,  so 
that,  in  one  of  the  parts,  a  controversy  will  be 
presented  with  citizens  of  one  or  more  states 
on  one  side,  and  the  citizens  of  other  states 
on  the  other,  which  can  be  fully  determined 
without  the  presence  of  any  of  the  other  par- 
ties to  the  suit  as  It  has  been  begun.  But 
the  language  quoted,  and  other  language 
which  resembles  It,  is  not  to  be  taken  as  de- 
claring that  a  controversy  is  separable  mere- 
ly because  the  given  plaintiff  could  have 
prosecuted  his  cause  of  action  against  the  de- 
fendant seeking  to  remove  without  the  Join- 
der of  any  other  defendant  Though  a  separa- 
ble controversy  exists  so  as  to  authorize  the 
removal  of  a  cause,  notwithstanding  the 
joinder  of  a  defendant  whose  citizenship  is 
the  same  as  that  of  the  plaintiff,  with  a  non- 
citizen  defendant,  when  the  case  is  one  capa- 
ble of  separation  into  parts,  so  that  in  one  of 
the  parts  a  controversy  will  be  presented 
with  citizens  of  one  or  more  states  on  one 
side  and  citizens  of  another  state  on  the 
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otiier,  which  can  he  fully  detennlned  without 
the  presence  of  any  of  the  other  parties  to 
the  suit  as  begun,  or  where  two  or  more  caus- 
es of  action  are  united  in  one  suit,  and  there 
can  be  a  removal  of  the  whole  suit  on  the  pe- 
tition of  one  or  more  of  the  defendants  in- 
terested in  the  controversy  which,  if  it  had 
been  sued  on  alone,  would  be  removable,  the 
controversy  does  not  necessarily  become  sep- 
arable merely  because  the  plaintiff  could 
have  prosecuted  its  cause  of  action  against 
the  defendant  seeking  to  remove  without  the 
Joinder  of  any  other  defendant"  Regis  v. 
United  Drug  Co.,  180  Fed.  201,  204  (citing 
Eraser  v.  Jennison,  1  Sup.  Ct.  171,  174,  106 
U.  S.  191,  194.  27  L.  Ed.  131 ;  Geer  v.  Mathie- 
son  Alkali  Works,  23  Sup.  Ct  807,  809.  190 
U.  S.  428,  432,  47  L.  Ed.  1122;  Alabama 
Great  Southern  Ry.  Co.  v.  Thompson,  26  Sup, 
Ct.  161,  200  U.  S.  206,  60  U  Ed.  441,  4  Ann. 
Cas.  1147). 

To  constitute  a  "separable  controversy" 
"the  action  must  be  one  in  which  the  whole 
subject-matter  of  the  suit  can  be  determined 
between  the  parties  to  the  *separal)le  contro- 
versy,' without  the  presence  of  the  other  par- 
ties to  the  suit"  Moon,  Rem.  of  C.  f  140. 
The  question  whether  the  controversy  in  an 
action  by  a  citizen  of  the  state  against  an- 
other citizen  of  the  state  and  a  citizen  of  a 
sister  state  is  separable,  so  as  to  authorize 
the  latter  to  remove  the  cause  to  the  federal 
court  on  the  ground  of  diversity  of  citizen- 
ship, must  be  determined  by  the  complaint, 
and  the  petition  for  removal  cannot  be  con- 
sidered. A  suit  by  a  citizen  of  the  state 
against  a  foreign  and  a  domestic  railroad 
company  for  damages  for  interference  with 
his  easements  in  streets  on  which  his  prop- 
erty abuts  caused  by  the  operation  of  trains 
thereon  pursuant  to  an  agreement  between 
the  companies,  and  for  an  injunction  to  pre- 
vent further  interference,  presents  a  contro- 
versy which  is  not  separable,  and  the  foreign 
company  Is  not  entitled  to  remove  the  cause 
to  the  federal  court  on  the  ground  of  diver- 
sity of  citizenship  within  Removal  Act  (Act 
Cong.  Aug.  13,  1888).  Staton  v.  Atlantic 
Coast  Line  R.  Co.,  56  S.  B.  794,  706,  144  N.  C. 
135  (citing  Chesapeake  &  O.  R.  Co.  v,  Dixon, 
21  Sup.  Ct  67,  179  U.  S.  131,  45  L.  Ed.  121; 
Powers  V.  Chesapeake  &  O.  R.  Co.,  18  Sup.  Ct 
264,  169  U.  S.  92,  42  L.  Ed.  673 ;  Bellaire  v. 
Baltimore  &  O.  R.  Co.,  13  Sup.  Ct  16,  146  U. 
S.  117,  36  L.  Ed.  910 ;  Kohl  v.  United  States, 
91  U.  S.  367,  23  L.  Ed.  449;  Winchester  v. 
Loud,  2  Sup.  Ct  311,  108  U.  S.  130,  27  L.  Ed. 
677;  Black,  Dillon,  Rem.  of  C,  {  146 ;  Pirie 
v.  Tvedt,  5  Sup.  Ct  103 i.  1161,  115  U.  S.  41, 
29  L.  Ed.  331 ;  Sloane  v.  Anderson.  6  Sup.  Ct 
730,  117  U.  S.  275,  29  L.  Ed.  890;  Little  v. 
(Jlles,  7  Sup.  Ct  32,  118  U.  S.  596.  30  L.  Ed. 
269;  Torrence  v.  Shedd.  12  Sup.  Ct  726, 
144  U.  S.  527,  36  L.  Ed.  52.s). 

In  order  that  a  "separable  controversy" 
exist,  the  whole  subject-matter  of  the  suit 
must  be  capable  of  being  finally  determined 


as  Detween  the  parties  on  each  side,  and 
complete  relief  afforded  as  to  the  separate 
cause  of  action,  without  the  presence  of  other 
parties  originally  brought  In.  In  a  condem- 
nation proceeding  instituted  by  a  railroad 
company,  under  Rev.  St  Wis.  1898,  1 1845  et 
seq.,  by  the  filing  of  a  petition  in  a  circuit 
court  of  the  state  against  numerous  property 
owners,  upon  which  the  statute  provides  for 
a  hearing  as  to  petitioner's  right,  to  condemn, 
and,  if  such  right  is  sustained,  for  the  ap- 
pointment of  a  commission,  which,  on  re- 
quest of  the  company  or  the  owner,  shall  ap- 
praise any  piece  of  the  property  described, 
from  which  appraisal  an  appeal  may  be  taken 
to  the  court,  and  tried  to  a  Jury  as  In  ordi- 
nary law  actions,  there  Is  a  single  contro- 
versy only  presented  as  to  the  right  to  con- 
demn, to  be  determined  between  the  petitioner, 
on  one  side,  and  all  of  the  parties  Joined  as 
defendants,  on  the  other;  and  the  mere  fact 
that  a  defendant  is  the  owner  of  part  of  the 
lands  sought  to  be  taken  in  severalty  does  not 
create  a  "separable  controversy"  between 
him  and  the  petitioner,  which  entitles  him  to 
remove  the  proceedings  into  a  federal  court 
on  the  ground  of  diversity  of  citizenship. 
Perkins  v.  Lake  Superior  &  S.  B,  Ry.  Co., 
140  Fed.  906,  910  (citing  Torrence  v.  Shedd, 
12  Sup.  Ct  726,  144  U.  S.  527,  530,  36  L.  Ed. 
628 ;  Miller  v.  CUfford,  133  .Fed.  880,  67  C.  C. 
A.  52;  Hanrick  v.  Hanrick,"  14  Sup.  Ct  835, 
163  U.  S.  192,  38  L.  Ed.  685 ;  Geer  v.  Mathie- 
son  Alkali  Works,  23  Sup.  Ct  807.  190  U.  S. 
428,  47  L.  Ed.  1122;  Fraser  v.  Jennison,  1 
Sup.  Ct  171,  106  U.  S.  194,  27  L.  Ed,  131). 

Under  Act  March  3,  1875,  c  137,  I  2,  18 
Stat  470,  providing  that  the  party  removing 
a  cause  must  show,  not  only  that  he  is  a  citi- 
zen of  another  state,  but  that  it  is  "a  con- 
troversy which  is  wholly  between  citizens  of 
different  states  and  which  can  be  fully  deter- 
mined as  between  them."  and  that  he  is  "ac- 
tually" interested  In  such  controversy,  the 
•*separable  controversy"  must  be  "such  that 
complete  relief  may  be  afforded  the  parties 
(of  diverse  citizenship)  interested  therein 
without  the  presence  of  any  of  the  resident 
defendants."  Under  the  statutes  of  New 
Jersey,  which  make  both  owner  and  mortga- 
gee indispensable  parties  to  a  suit  to  con- 
demn land  for  public  use,  the  cause  is  not 
removable  by  the  owner  on  the  ground  of  di- 
versity of  citizenship  where  the  mortgagee 
is  a  citizen,  since  the  cause  is  not  a  "separa- 
ble controversy"  contemplated  by  the  federal 
statutes.  Ij^shblatt  v.  Atlantic  City,  174  Fed. 
196,  108. 

The  question  whether  there  is  no  ''sepa- 
rable controversy"  in  a  suit  in  equity,  within, 
the  meaning  of  the  removal  statute  (Act 
March  3,  1887,  c.  373,  24  Stat  662,  I  2,  as 
corrected  by  Act  Aug.  13,  1888,  c.  866,  25 
Stat  433),  providing  that  such  controversy 
must  be  one  "wholly  between  citizens  of  dif- 
ferent states"  and  must  be  such  as  "can  be 
fully  determined  as  between  them,"  is  to  be 
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determined  from  the  allegations  of  the  bill 
alone,  which,  for  the  purpose  of  a  motion  to 
remand,  are  taken  as  confessed,  and  inde- 
pendent of  any  allegations  in  the  petition  for 
removal  or  of  answers  filed  after  removal. 
Elkins  V.  Howell,  140  Fed.  157.  158. 

Where  a  bill  against  numerous  defend- 
ants for  the  foreclosure  of  a  mortgage  alleg- 
ed that  certain  property  nominally  owned  by 
a  defendant  other  than  the  mortgagor  was 
within  complainant's  mortgage,  under  a 
clause  covering  after-acquired  property,  in 
which  claim  some,  but  not  all,  of  the  defend- 
ants were  interested,  such  claim  created  a 
"separable  controversy,"  which  rendered  the 
cause  removable  by  the  defendant  claiming 
ownership  of  the  property ;  the  requisite  di- 
versity of  citizenship  being  shown  between 
the  parties  interested  therein.  New  England 
Water  Works  Co.  v.  Farmers*  Loan  &  Trust 
Ck).,  136  Fed.  521,  525,  69  C.  C.  A.  297. 

Where  the  declaration  In  an  action  In  a 
state  court  against  several  defendants  states 
a  cause  of  action  for  a  Joint  tort,  the  action 
cannot  be  held  to  be  one  involving  a  **separa- 
ble  controversy**  for  the  purposes  of  removal. 
Heffelfinger  v.  Choctaw,  O.  &  G.  R.  Co.,  140 
Fed.  75,  76. 

Where  a  petition  in  a  state  court  In  an 
action  for  injuries  to  a  servant  against  the 
master  and  a  servant  alleged  concurring  acts 
of  negligence  of  a  master  and  the  servant, 
and  the  servant  was  of  the  same  citizenship 
as  plaintiff,  the  case  did  not  present  a  "sepa- 
rable controversy"  between  plaintiff  and  the 
master,  and  was  not  therefore  removable  to 
the  federal  court.  Roberts  v.  Shelby  Steel 
Tube  Co.,  131  Fed.  729,  65  C.  C.  A.  589. 

A  case  In  which  plaintiff,  In  good  faith, 
has  elected  to  sue  Jointly  in  tort  a  foreign 
corporation  and  its  servants  whose  miscon- 
duct caused  the  injury  complained  of,  does 
not-r^ven  though  such  joinder  may  be  im- 
proper— ^present  a  "separable  controversy** 
between  plaintiff  and  the  corporation,  which, 
under  the  act  of  March  3,  1875,  as  amended, 
can  be  removed  from  a  state  to  a  federal 
Circuit  Court  without  regard  to  the  citizen- 
ship of  the  Individual  defendants.  Alabama 
G.  S.  Ry.  Co.  V.  Thompson,  26  Sup.  Ct.  161, 
166,  200  U.  S.  206,  50  L.  Ed.  441,  4  Ann.  Cas. 
1147. 

In  a  suit  for  an  undivided  half  Interest 
in  a  single  tract  of  land  alleged  to  be  wrong- 
fully withheld  by  the  two  defendants,  there 
is  no  "separable  controversy,**  so  as  to  allow 
removal  to  the  federal  Circuit  Court,  though 
the  citizenship  of  plaintiffs  and  of  only  one  of 
defendants  is  diverse.  Knight  v.  Lutcher  & 
Moore  Lumber  Co.,  186  Fed.  404,  406,  69  C.  O. 
A.  248  (citing  Moon,  Removal  of  Causes,  406, 
1 143,  and  cases  dted  in  note  3). 

An  action  to  recover  damages  for  a  death 
from  negligence,  in  which  plaintiff  has,  in 
good  faith,  exercised  his  right  under  the 
state  laws  to  proceed  Jointly  against  a  rail- 


way company  and  lis  employ^  whose  negli- 
gence caused  the  accident,  cannot  be  convert- 
ed into  a  "separable  controversy**  for  the 
purpose  of  removal  to  a  federal  Circuit  Court 
because  of  diversity  of  citizenship  between 
the  plaintiff  and  the  railway  company.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Bohon,  26 
Sup.  Ct  166,  168,  200  U.  S.  221.  50  L.  Ed. 
448,  4  Ann.  Cas.  1152. 

Where  the  petition  in  an  action  against 
a  railroad  company  and  an  engineer  of  one 
of  Its  trains  for  negligently  causing  the  death 
of  plaintiff's  intestate  is  based  on  the  Iowa 
statute  giving  a  right  of  action  for  wrongful 
death,  which  has  never  been  construed  by  the 
courts  of  the  state  to  create  a  Joint  liability 
in  such  cases,  and  alleges  acts  of  negligence 
on  the  part  of  the  railroad  company  with 
which  its  codefendant  had  no  concern,  and 
which  are  essential  to  make  out  a  cause  of 
action  under  the  state  law,  a  "separable  con- 
troversy** is  disclosed,  and  the  cause  Is  re- 
movable on  petition  of  the  railroad  company 
showing  diversity  of  citizenship,  and  alleging 
that  tlie  Joinder  of  defendants  was  for  the 
fraudulent  purpose  of  preventing  a  removal. 
Henry  v.  Illinois  Cent  R.  Co.,  132  Fed.  715. 

In  a  suit  in  equity  brought  in  a  state 
court  on  behalf  of  all  of  the  creditors  of  an 
Insolvent  bank  In  Colorado  against  a  number 
of  stockholders  to  enforce  their  double  liabil- 
ity under  the  Colorado  statute,  by  requiring 
them  each  to  pay  the  full  amount  of  such  lia- 
bility to  a  master,  to  be  applied  pro  rata,  to- 
gether with  such  sums  as  may  be  collected 
from  other  stockholders,  on  the  debts  of  the 
bank — the  remainder,  if  any,  to  be  returned 
to  defendants — there  is  no  separable  contro- 
versy with  a  single  defendant  which  entitles 
him  to  remove  the  cause  into  a  federal  court. 
Mnier  V.  Clifford,  133  Fed.  880,  886,  67  C.  C. 
A.  52,  5  L.  R.  A.  (N.  S.)  49. 

Where,  in  an  action  for  death  of  a  pas- 
senger, plaintiff  Joined  the  railroad  company, 
a  nonresident  corporation,  with  certain  of  its 
employes,  operating  the  colliding  trains  which 
caused  the  accident,  who  were  of  the  same 
citizenship  as  plaintiff,  but  the  only  negli- 
gence averred  was  that  of  the  servants  in 
control  of  the  trains,  the  corporatiou*s  lia- 
bility being  based  wholly  on  the  fact  that  the 
acts  of  the  servants  were  within  the  scope  of 
their  employments,  and  bound  the  company, 
the  complaint  did  not  charge  a  Joint  tort,  and 
hence  the  corporation  was  entitled  to  remove 
the  cause  to  the  federal  court  Sessions  v. 
Southern  Pac.  Co.,  134  Fed.  313,  315. 

Though,  in  a  suit  against  two  or  more 
defendants,  one  of  whom  is  a  nonresident, 
there  may  be  charges  of  concurrent  negligence 
against  all,  yet,  if  there  be  also  a  distinct 
charge  of  negligence  against  the  nonresident 
defendant  alone,  sufficient  in  and  of  itself  to 
constitute  a  cause  of  action,  the  case  is  one 
Involving  a  "separable  controversy'"  between 
dtizens  of  different  states,  and  is  therefore 
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removable  to  the  federal  courts.  Where  a 
complaint  against  a  nonresident  railway  com- 
pany and  certain  of  Its  employes  in  charge  of 
the  train  by  which  deceased  was  killed,  who 
were  of  the  same  citizenship  as  plaintiff,  al- 
leged that,  in  violation  of  the  rules  of  the 
rnilway  cojnpany,  "defendants  negligently, 
willfully,  and  maliciously,  by  their  joint,  con- 
current acts,"  gave  certain  box  cars  a  high, 
unusual,  and  dangerous  rate  of  speed,  un- 
coupled them  from  the  engine,  turned  a 
switch,  and  permitted  them  to  roll  down  a 
steep  grade  over  a  crossing,  by  which  plain- 
tiiT's  intestate  was  knocked  dotvn  and  killed, 
and  also  charged  defendants  jointly  with  neg- 
ligence in  maintaining  such  steep  grade  and 
closely  adjoining  switch  at  such  place,  in  not 
providing  a  switchman  at  the  crossing,  in  not 
providing  a  brakeman  in  charge  of  the  cars, 
and  in  that  the  railway  company^s  employes 
were  incompetent,  and  that  they  were  retain- 
ed in  its  employ  with  knowledge  that  they 
were  accustomed  to  violate  its  rules,  such 
acts  of  negligence  were  not  joint,  but  the 
complaint  alleged  a  "separable  controversy," 
entitling  the  railway  company  to  remove  the 
cause  to  the  federal  courts.  Mclntyre  v. 
Southern  Ry.  Co.,  131  Fed.  985,  986,  988. 

The  petition  alleged  that  plaintiffs  de- 
ceased husband  became  %  passenger  on  de- 
fendant's train,  and  that  the  conductor  care- 
lessly and  negligently  signaled  the  train  to 
move  before  decedent  had  time  to  board  it, 
knowing, that  he  was  in  the  act  of  boarding  it 
and  was  in  a  place  of  danger;  that  while  the 
train  was  standing  at  the  platform,  such  con- 
ductor, also  a  defendant,  negligently  signaled 
for  the  train  to  start  while  there  was  a  large 
freight  truck  within  six  inches  of  the  edge 
of  the  platform,  in  front  of  the  passenger 
coach,  from  which  the  station  agent  had  not 
had  time  to  remove  all  the  freight,  and  that 
the  position  of  the  truck  when  the  conductor 
signaled  the  train  to  start  made  it  danger- 
ous for  passengers  boarding  the  train;  that 
while  decedent  was  standing  on  the  lower 
step  of  the  coach  the  conductor  told  him  in  a 
loud  voice  to  get  off  and  took  hold  of  him  and 
pulled  him  backwards  and  forwards,  causing 
him  to  sway  on  the  step  and  strike  the  freight 
truck  and  rebound  and  strike  it  again,  and 
that  on  account  of  the  joint  negligence  of  the 
conductor  and  the  railroad  company  deceas- 
etl  was  caused  to  lose  his  balance  upon  the 
step  and  fall  under  the  train.  Rev.  St.  1899, 
f  2864  (Ann.  St.  1906,  p.  1637 ;  Rev.  St  1909, 
i  5425),  provides  that  when  any  one  dies  from 
any  injury  resulting  from  the  negligence  of 
an  employ^  while  running  or  managing  any 
train,  etc.,  the  owner  of  the  railroad  shall 
forfeit  $5,000.  Rev.  St.  1899,  §  2805  (zVnn.  St 
1906,  p.  1644 ;  Rev.  St  1909,  §  5426)  Imposes 
a  liability  generally  for  death  by  wrongful 
act  or  neglect,  and  Rev.  St.  1899,  §  2866  (Ann. 
St.  1906,  p.  1646 ;  Rev.  St.  1909,  f  5427),  pro- 
vides that  damages  accruing  under  the  pre- 
ceding  sections  may   be   recovered   by  the 


same  parties  and  in  the  same  manner  as  pro- 
vided in  section  2864,  and  the  jury  shall  give 
such  damages,  not  exceeding  $5,000,  as  they 
deem  just.  Held,  that  the  petition  alleged  a 
cause  of  action  based  on  the  joint  negligence 
of  the  railroad  company  and  the  conductor, 
and  hence  one  under  sections  2865  and  2866, 
and  not  under  section  2864,  so  that  there 
was  no  "separable  controversy"  so  as  to  au- 
thorize the  transfer  of  the  case  to  the  feder- 
al court.  State  ex  rel.  Iba  v.  Mosman,  133  8. 
W.  38,  44,  231  Mo.  474. 

Separate  and  distinct  oontroversj  dii- 
tinguished 

There  is  a  clear  distinction  between  con- 
troversies which  are  merely  "separable," 
within  the  meaning  of  the  removal  statute, 
and  those  which  are  wholly  "separate  and 
distinct,"  and  only  joined  lii  one  suit  by  ex- 
press statutory  permission,  as  in  case  of  pro- 
ceedings for  condemnation  of  a  railroad  right 
of  way  in  which  as  permitted  by  statute  own- 
ers  of  different  tracts  of  land  are  joined  in 
the  same  proceeding,  and  in  such  a  case  a 
removal  of  the  cause  by  the  owner  or  own- 
ers of  one  tract  does  not  carry  with  it  the 
proceedings  as  against  other  owners.  Deep- 
water  Ry.  Co.  V.  Western  Pocahontas  Coal  & 
Lumber  Co..  152  Fed.  824,  830  (citing  Barney 
V.  Latham,  103  U.  S.  214,  26  L.  Ed.  514). 

SEPARATE 

SEPARATE  BAIiIiOT 

Primary  Election  Law  (Laws  1907,  p. 
157,  c.  109),  §  13,  provides  that  party  candi- 
dates for  United  States  Senator  shall  be  nom- 
inated in  the  manner  provided  for  candidates 
for  state  offices,  that  the  candidate  receiving 
the  highest  number  of  votes  at  the  primary 
shall  be  the  nominee  at  the  succeeding  session 
of  the  Legislature,  but  that,  if  no  candidate 
shall  receive  40  per  cent,  of  all  the  votes  of 
his  party  for  United  States  Senator,  then  the 
two  candidates  of  each  party  who  i:eceive  the 
highest  number  of  votes  at  the  primary  shall 
be  placed  upon  a  separate  ballot,  to  be  voted 
for  at  the  general  election  following,  that 
such  ballot  shall  be  prepared  in  the  same 
manner  as  the  general  election  ballot,  that 
the  candidates  of  each  party  shall  be  placed 
upon  such  ballot  under  their  proper  party 
heading,  and  that  the  name  of  each  candidate 
shall  be  placed  upon  such  ballot  In  the  same 
manner  as  the  candidate  for  state  offices,  and 
shall  be  voted  for  in  the  same  manner.  Held, 
that  the  word  "separate"  does  not  mean  sepa- 
rate from  the  general  ballot,  but  means  sepa- 
rate as  to  each  political  party,  so  that  the 
candidates  for  United  States  Senator  of  each 
I)olltlcal  party  are  to  be  placed  on  separate 
party  ballots.  State  v.  Blalsdell,  118  N.  W. 
141,  147.  18  N.  D.  55,  24  L.  R.  A.  (N.  S.)  466^ 
138  Am.  St  Rep.  74U 
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SEPARATE  CAUSES 

Separate  trials  under  one  indictment 
against  several  defendants  are  "separate 
causes**  within  the  meaning  of  Rev.  St  I  828, 
prescribing  the  docket  fees  which  the  clerk 
of  a  federal  court  may  charge  in  a  cause. 
United  States  v.  Eeatley,  27  Sup.  Gt  404,  405, 
204  U.  S.  562,  51  L.  Ed.  618. 

SEPARATE  COirSUMER 

Where  a  tenant  and  a  subtenant  occupied 
a  store  building  divided  by  a  partition,  and 
each  used  water  separately  from  the  other, 
each  was  a  "separate  consumer**  within  the 
meaning  of  an  ordinance  providing  for  the  In- 
stallation of  a  water  meter  by  the  water  com- 
pany for  the  water  consumed  by  each  when 
demanded  by  any  consumer,  and  the  water 
company  was  not  required  in  such  case  to 
furnish  a  meter  for  their  joint  use.  Nogales 
Water  Co.  v.  Neumann,  100  Pac.  794,  795,  12 
Ariz.  306. 

SEPARATE  COKTRACT 

Contract  distinguished,  see  Contract 

SEPARATE  CONTROVERSY  * 

There  is  a  clear  distinction  between  con- 
troversies which  are  merely  "separable,** 
within  the  meaning  of  the  removal  statute, 
and  those  which  are  wholly  "separate  and 
distinct,*'  and  only  Joined  in  one  suit  by  ex- 
press statutory  i)€rmission,  as  in  case  of  pro- 
ceedings for  condemnation  of  a  railroad  right 
of  way  in  which,  as  permitted  by  statute; 
owners  of  different  tracts  of  land  are  joined 
in  the  same  proceeding,  and  In  such  a  case  a 
removal  of  the  cause  by  the  owner  or  own- 
ers of  one  tract  does  not  carry  with  It  the 
proceedings  as  against  other  owners.  Deep- 
water  Ry.  Co.  V.  Western  Pocahontas  Coal  & 
Lumber  Co.,  152  Fed.  824,  830  (citing  Barney 
V.  Latham,  103  U.  S.  214,  26  L.  Ed.  514). 

SEPARATE  EUBCTION 

Though  the  submission  of  a  change  in 
county  boundaries  is  made  at  a  general  elec^ 
tion,  it  is,  in  a  strict  legal  sense,  a  "separate 
election,**  held  in  connection  with  and  as  a 
part  of  the  general  election.  State  v.  Blais- 
dell,  119  N.  W.  360,  364,  18  N.  D.  31. 

SEPARATE  ESTATE 

The  "married  woman*s  separate  estate** 
was  one  of  the  remedial  measures  proposed 
and  enacted  in  the  Constitution  to  eradicate 
the  evils  of  the  common  law  under  wltich 
marriage  was  a  spoliation  of  the  woman  and 
investiture  of  the  man  with  her  personal 
property.  Section  6  of  the  Constitution  au- 
thorized the  Legislature  to  provide  for  the 
protection  of  the  rights  of  women  acquiring 
and  possessing  property,  real,  personal,  and 
mixed,  separate  and  apart  from  the  husband 
nnd  for  their  equal  rights  in  the  possession  of 
their  children.  Cross  v.  Benson,  75  Pac.  558, 
560,  68  Kan.  495,  64  L.  B.  A.  560. 


The  term  "separate  estate,**  as  used  in- 
Bev.  St.  1845,  c.  109,  §  1,  conferring  on  a  mar- 
ried woman  power  to  make  a  valid  will  as  to 
her  separate  estate,  does  not  include  an  es- 
tate acquired  from  her  husband,  except  where 
it  was  settled  upon  her  by  him  before  mar- 
riage or  after  marriage  in  pursuance  of  an 
antenuptial  contract  providing  for  such  set- 
tlement. Thompson  v.  Minnich,  81  N.  E.  836, 
339,  227  111.  430  (citing  2  Kent,  Comm.  173). 

The  term  "separate  estate,**  as  used  in 
Acts  1897-98,  p.  519,  c.  490,  amending  Code 
1887,  §  492  (Code  1904,  p.  252),  providing  that 
if  the  property  is  the  "separate**  property  of 
a  person  over  21  years  of  age,  or  a  married 
woman,  it  shall  be  listed  and  taxed  to  the 
trustee,  if  any,  and  if  there  is  no  trustee,  to 
the  owner  thereof,  imports  separate  ownership 
by  the  persons  designated  in  contradistinc- 
tion to  an  equitable  "separate  estate**  or  the 
legal  "separate  estate**  of  a  married  woman 
UDder  our  statute.  Selden  v.  Brooke^  52  S.  £. 
632,  633,  104  Va.  832. 

Earalngs 

Where  a  widow,  suing  the  administrator 
of  her  deceased  husband  for  houlsehold  furni- 
ture, showed  that  she  had  conducted  business 
in  her  own  name  without  interference  from 
her  husband;  and  that  the  furniture  was 
bought  by  her  with  funds  earned  in  the  busi- 
ness there  was  evidence  that  the  property 
was  her  separate  estate  within  Civ.  Code,  H 
158,  159,  authorizing  a  husband  to  relinquish 
to  the  wife  his  Interest  In  her  earnings.  Lar- 
son V.  Larson,  115  Pac.  340,  342,  15  Cal.  App. 
531. 

The  presumption  as  to  the  character  of 
property  arising  from  the  fact  that  a  married 
woman  engages  in  business  Is  overcome  by 
the  fact  that  the  property  was  purchased 
with  funds  derived  from  moneys  owned  by 
her  before  her  marriage  or  acquired  after- 
ward by  gift  or  bequest  constituting  her  sep- 
arate estate  within  Civ.  Code,  §  162,  and 
hence  the  property  Is  her  separate  property. 
Oldershaw  v.  Matteson  &  Williamson  Mfg, 
Co.,  125  Pac.  263,  265,  19  Cal.  App.  179. 

Ins-urance 

The  laws  of  an  Insurance  society,  in 
which  plainti£r*s  deceased  husband  was  In- 
sured, provided  that  no  policy  should  be  writ- 
ten except  to  blood  relatives,  the  affianced 
wife  or  husband  or  a  person  dependent  on 
the  Insured,  and  that  In  the  event  of  the 
death  of  one  or  more  of  the  beneficiaries,  and 
In  the  absence  of  a  further  disposition,  etc., 
the  benefit  should  be  paid  to  deceased's  heirs, 
in  accordance  with  the  laws  of  the  state 
where  the  deceased  died.  Held  that,  where 
a  widow  took  the  proceeds  of  her  husband*s 
insurance  in  such  society  because  she  was  his 
sole  heir,  such  fund  was  not  a  part  of  her 
separate  e«;tate  "at  the  time  of  the  death  of 
her  husband,**  within  Ann.  Code  181)2,  §  4499, 
providing  for  the  distribution  of  the  hus- 
band's estate  in  case  tlie  widow  elected  not 
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to  talce  under  his  will.    O'Relly  t.  Langhlln, 
45  South.  19,  21,  92  MlBS.  1. 

Spendtlirif  t  triuit  diAtinsniilied 

Testator's  will  provided  that  a  share  of 
hia  estate  should  be  held  in  trust  for  a  daugh- 
ter, a  married  woman,  to  "her  sole  and  sep- 
arate use"  during  her  life,  so  that  she  might 
enjoy  the  net  income  free  from  the  control  of 
any  husband,  that  she  should  have  power  to 
dispose  of  the  principal  fund  by  will,  and 
that,  in  default  of  such  will,  it  should  go  to 
her  heirs.  Held,  that  neither  the  principal 
nor  the  income  of  the  fund  could  be  subjected 
to  the  claim  of  her  attorneys  for  services  in 
advising  her  in  relation  to  the  management 
of  the  fund,  the  fund  being  in  possession  of 
the  court,  and  neither  the  principal  nor  in- 
come being  a  "separate  estate  "  but  the  will 
created  a  mere  "spendthrift  trust"  Castree 
V.  Shotwell,  68  Atl.  774,  775,  73  N.  J.  Eq.  590. 

SEPABATE  EXAMINATION 

As  private 

"Private"  and  "separate"  mean  substan- 
tially the  same  thing.  The  word  "separate," 
when  used  in  a  certificate  of  acknowledg- 
ment, imports  that  the  acknowledgment  of 
the  grantor  was  taken  by  a  pri\;at6  examina- 
tion. Timber  v.  Desparois,  101  N.  W.  879, 
881, 18  S.  D.  587. 

SEPARATE  OENERAIi  VERDICT 

The  expression  "separate  general  ver- 
dict," as  used  in  the  Code,  authorizing  the 
court  In  its  discretion  to  direct  the  jury  to 
find  a  separate  general  verdict,  means  that 
the  verdict  la  separate  as  to  the  particular 
issue,  as  distinguished  from  any  other  issue 
in  the  case,  and  general  as  to  the  particular 
issue,  and  it  was  intended  to  apply  in  cases 
where  there  is  more  than  one  issue;  and 
hence,  where  there  was  only  one  issue  before 
the  jury,  the  trial  court  did  not  abuse  its 
discretion  by  refusing  to  submit  interrogato- 
ries for  a  separate  general  verdict.  Jones 
A  Co.  T.  Moore  (Ky.)  99  S.  W.  286,  287. 

SEPARATE  UkBOR 

"Separate  labor,"  as  used  In  Rev.  St. 
1899,  i  4340,  entitling  a  wife  to  the  wages 
of  her  separate  labor  as  her  sole  and  sepa- 
rate property,  is  not  the  labor  expended  by 
her  for  the  i)erformance  of  her  household 
duties,  but  labor  entirely  disconnected  with 
those  duties,  and  performed  for  the  purpose 
of  earning  money  wages.  Kroner  v.  St 
Louis  Transit  Co.,  80  S.  W.  916,  916, 107  Mo. 
App.  41. 

The  phrase  "separate  labor,"  in  Ann.  St. 
1906,  p.  2382,  cutting  off  the  husband's  rights 
to  certain  of  the  wife's  property,  including 
her  separate  labor,  is  not  to  be  construed  to 
r^fer  only  to  services  performed  by  the  wife 
for  a  stranger,  but  to  mean  labor  other  than 
domestic  service,  and  for  which  she  would 
be   entitled   to   receive   compensation;    and 


where  a  family  consisted  of  the  husband, 
wife,  and  a  grown  daughter,  who  lived  over 
a  grocery  store  conducted  by  the  husband, 
and  the  wife  had  performed  the  work  of  a 
clerk  in  the  store,  injuries  to  the  wife,  which 
deprived  her  of  her  ability  to  perform  the 
duties  of  the  clerk,  was  an  Injury  to  her  for 
which  she  alone  could  maintain  an  action. 
Kirkpatrick  v.  Metropolitan  St.  Ry.  Co.,  107 
S.  W.  1025,  1026,  129  Mo.  App.  624. 

SEPARATE  OFFENSE 

Rev.  Pol.  Code,  I  -2834,  requires  every 
person  engaged  in  selling  liquors  to  annually 
pay  certain  sums  for  license.  Section  2837 
requires  the  county  treasurer  to  deliver  to 
the  person  making  the  payment  a  receipt  and 
notice  which  shall  be  at  all  times  displayed 
in  the  room  where  the  business  is  carried 
on.  Section  2839  requires  a  bond  of  the  liq- 
uor seller.  Section  2838  makes  it  a  mis- 
demeanor to  engage  in  business  requiring  a 
license  imder  section  2834  without  having 
paid  the  license,  and  without  having  the  re- 
ceipt and  notice  posted  up,  and  provides  that 
each  violation  of  any  provision  of  the  ar- 
ticle shall*  be  construed  to  be  a  "separate 
and  complete  offense."  Held,  that  an  indict- 
ment charging  defendant  with  engaging  in 
selling  liquors  without  having  paid  the  re- 
quired license,  and  without  having  the  re- 
ceipt and  notice  posted,  charges  only  one  of- 
fense within  Rev.  Code  Cr.  Proc.  |  224,  pro- 
viding that  an  Indictment  must  charge  but 
one  offense,  and  section  272,  making  it  a 
ground  of  demurrer  where  more  than  one 
offense  was  charged.  State  v.  Mudle,  115  N. 
W.  107,  108,  22  S.  D.  41. 

Each  mailing  or  taking  from  the  post  of- 
fice of  a  letter  pursuant  to  a  scheme  to  de- 
fraud constitutes  a  "separate  offense/'  under 
Rev.  St.  S  5480,  which  provides  that  if  any 
person,  having  devised  or  intended  to  devise 
any  scheme  or  artifice  to  defraud,  to  be  ef- 
fected by  correspondence,  shall  in  and  for 
executing  such  scheme  or  artifice,  or  attempt- 
ing to  do  so,  place  or  cause  to  i)e  placed  any 
letter  in  any  post  office,  or  shall  take  or  re- 
ceive any  such  therefrom,  he  shall,  on  con- 
viction, be  punished,  etc.  Francis  v.  United 
States,  152  Fed.  155,  156,  81  C.  C.  A.  407  (cit- 
ing In  re  Henry,  8  Sup.  Ct  142, 123  U.  S.  373, 
31  L.  Ed.  174;  In  re  De  Bara,  21  Sup.  Ct. 
112,  179  U.  S.  320,  45  L.  Ed.  207). 

Where  a  crime  constitutes  a  continuing 
offense,  each  day  during  which  it  is  continued 
constitutes  a  "separate  offense,"  and  will  sup- 
port a  separate  prosecution,  provided  the  in* 
formation  or  indictment  alleges  such  specific 
day,  and  the  state  confines  its  proof  to  the 
date  alleged.  When  an  appeal  is  taken  to 
this  court,  it  is  the  duty  of  counsel  for  appel- 
lant in  his  brief  to  point  out  the  specific  al- 
leged error  upon  which  he  relies,  and  to  make 
the  best  argument  he  can  to  show  that  the 
trial  court  erred  in  the  matter  complained 
of,  and  that  by  this  error  his  client  was  de> 
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prlved  of  a  substantial  right,  to  his  injury. 
When  a  defendant  Is  clearly  proven  to  be 
guilty,  this  court  will  not  reverse  a  convic- 
tion upon  any  technicality  or  exception  which 
did  not  affect  the  substantial  rights  of  the 
defendant.  This  court  is  not  required  to  pre- 
pare written  opinions  in  misdemeanor  cases, 
unless  in  its  Judgment  this  should  be  done. 
See  Session  Laws  1910,  c.  13.  It  is  our  cus- 
tom in  misdemeanor  cases,  when  we  find 
that  no  substantial  error  has  been  committed 
in  the  trial  of  a  cause  and  that  the  evidence 
clearly  shows  that  the  appellant  is  guilty,  to 
affirm  a  conviction  in  an  oral  opinion.  This 
court  has  never  made  any  distinction  as  to 
circumstantial  evidence,  or  in  its  application 
of  the  principles  of  law,  between  misdemean- 
or and  felony  cases,  or  between  classes  of 
misdemeanor  cases.  Except  In  cases  where 
time  Is  of  the  essence  of  an  offense,  it  may  be 
alleged  in  the  information  or  indictment, 
and  proven  upon  the  trial,  at  any  time  prior 
to  the  institution  of  the  prosecution,  and  the 
state  is  not  bound  by  the  date  alleged  in  the 
information  or  indictment  Osteudorf  v. 
State,  128  Pac.  143,  145,  146,  8  Okl.  Or.  360. 


Control  of  separate  property,  see  Control. 

The  term  "separate  property  of  a  mar- 
ried woman."  at  the  time  of  the  adoption  of 
Pub.  Acts  1880,  p.  525,  c.  57,  providing  that 
the  taxable  estate  of  married  women  other 
than  separate  property  shall  be  set  in  the 
lists  of  their  husbands,  had  an  established 
meaning,  and  was  such  estate  only,  wheth- 
er real  or  personal,  as  was  settled  on  her  for 
her  separate  use,  without  any  control  over 
it  on  the  part  of  her  husband.  Union  School 
Dlst.  V.  Bishop,  58  AtL  13,  14,  76  Conn.  695, 
66  L.  R.  A.  989. 

Civ.  Code,  §§  162,  163,  define  the  separate 
property  of  tiie  spouses  as  that  owned  by 
them,  respectively,  before  marriage,  and  that 
acquired  afterwards  by  gift,  bequest,  devise, 
or  descent,  and  section  164  declares  that  all 
other  property  acquired  after  marriage  by  a 
husband  or  wife  or  both  is  community  prop- 
erty. This  section  was  amended  in  1889  (St 
1889,  p.  328,  c.  219)  by  the  addition  of  a  pro- 
vision that,  whenever  any  property  is  con- 
veyed to  a  married  woman  by  an  Instrument 
in  writing,  the  presumption  is  that  the  title 
vests  In  her  as  her  separate  property.  Held 
that,  prior  to  the  amendment,  the  presump- 
tion was  that  the  property  conveyed  to  either 
husband  or  wife  after  marriage  by  a  convey- 
ance other  than  a  deed  of  gift  vested  the  title 
in  the  community.  Nilson  v.  Sarment,  96 
Pac.  315,  316,  153  Cal.  524,  126  Am.  St  Rep. 
91. 

The  "separate  property  of  the  wife*'  is 
defined  by  Civ.  Code,  §  162,  as  being  all  prop- 
erty owned  by  her  before  marriage,  and  that 
acquired  afterwards  by  gift,  bequest,  devise, 
or  descent,  with  the  rents,  issues,  and  profits 
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therefrom,  but  does  not  include  property  con- 
veyed to  the  husband  for  a  consideration 
paid  out  of  community  funds  and  later  con- 
veyed by  the  husband  to  the  wife  for  a  nomi- 
nal consideration  in  fraud  of  his  creditors. 
Bekins  v.  Dieterle,  91  Pac.  178,  174,  5  CaL 
App.  690. 

Oiiiise  of  action  for  personal  injuries 

Under  Acts  1902,  No.  68,  damages  re- 
sulting from  i)ersonal  injuries  to  the  wife  are 
her  ''separate  property,*'  recoverable  by  her- 
self alone.  Cartwright  v.  Pulsslgur,  61 
South.  692,  69.3, 125  La.  700. 

SEPARATE  PUBUO  EMOLVMEim  OB 
PRIVILEGES 

"Separate  public  emoluments  or  privi- 
leges" which  the  Legislature  is  forbidden  by 
the  Constitution  to  bestow  on  any  man  or  set 
of  men,  refer  mainly  to  political  privileges, 
and  were  Intended  to  prevent  any  infringe- 
ment of  the  great  principle  of  equality  of 
political  rights.  The  section  may  likewise 
be  extended  to  prohibit  the  granting  of  any 
privileges  to  any  set  of  men,  to  which  all 
others  in  the  same  circumstances  would  not 
be  entitled.  A  statute  giving  the  remedy  of 
attachment  to  particular  classes  of  credit- 
ors is  not  within  the  prohibition.  Peck  v. 
Crltchlow,  8  Miss.  (7  How.)  243,  247. 

SEPARATE  REPORT 

Under  Greater  New  York  Charter  (Laws 
1906,  c  658,  I  98^,  relating  to  acquisition  of 
land  for  streets,  etc.,  and  providing  that  the 
commissioners  of  estimate  and  assessment 
may,  when  authorized  by  a  majority  vote  of 
all  members  of  the  board  of  estimate  and  ap- 
portionment, make  and  file  a  preliminary  ab- 
stract of  their  estimate  of  damages,  embrac- 
ing either  the  entire  lands  or  successive  sec- 
tions thereof,  and  ascertain  and  estimate  the 
compensation  to  be  made  thereon,  and  make 
a  separate  report  with  reference  thereto,  and 
providing  that  such  separate  and  partial  re- 
I>ort  shall  be  made  In  the  same  form  and 
manner,  and  audi  proeeedings  shall  be  had  in 
respect  thereto,  as  in  respect  to  the  report  of 
the  commissioners  relative  to  the  entire  lands 
to  be  taken,  and  that  in  such  cases  the  final 
partial  abstract  and  report  as  to  awards,  and 
thct  final  abstract  and  report  as  to  assessment 
for  benefits,  shall  be  made  up  and  filed  and 
brought  on  for  confirmation  at  the  same  time 
and  place,  where  the  board  of  estimate  and 
apportionment  authorizes  the  commissioners 
to  make  a  "separate  or  partial  report"  of  the 
awards,  a  report  embrac  Ing  all  of  the  awards 
to  be  made  may  be  confirmed  before  the  lo- 
cal assessment  Is  before  the  court  for  confir- 
mation. In  re  West  lC2d  St.,  109  N.  Y.  Supp. 
950,  953,  125  App.  Dlv.  485. 

SEPARATE  RIDER 

The  word  "separate,**  as  used  in  Rev. 
St  c.  49,  f  4,  providing  for  riders  to  be  at- 
tached to  policies,  "on  separate  slips  or  rid- 
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ers"  was  used  to  express  the  idea  of  something 
separate  from  or  not  physically  a  part  of  the 
policy;  something  originally  distinct,  apart 
from  the  policy,  to  be  attached  thereto. 
Rolfe  V.  Patrons'  Androscoggin  Mut  Fire  Ins. 
Co.,  76  Atl.  879,  108  Me.  345. 

SEPARATE  USE 

The  word  "separate,"  as  used  In  a  trust 
for  the  benefit  of  a  woman,  has  a  fixed  mean- 
ing and  excludes  marital  rights.  A  devise  to 
a  niece,  "to  and  for  her  separate  use,"  creates 
a  separate  trust  for  her  benefit,  though  the 
word  "sole"  is  not  used.  Wilson  v.  Bryn 
Mawr  Trust  Co.,  73  Atl.  1070,  1071,  225  Pa. 
139. 

SEPARATELY 

"Separately,"  as  applied  to  facts  set  out 
in  findings,  refers  to  pleadable  or  pleaded 
facts,  each  being  required  to  be  covered  by  a 
finding  confined  thereto.  Calumet  Service  Co. 
V.  City  of  Chilton,  135  N.  W.  131,  136,  148 
Wis.  334. 

The  words  "separately  printed,"  in  a 
claim  covering  a  printing  machine,  whereby 
numerals  type  and  pointer  type  may  be  "sepa- 
rately printed"  on  a  ticket,  mean  independent- 
ly printed.  Wilson  v.  Calculagraph  Co.,  144 
Fed.  91,  99,  75  C.  a  A.  249. 

SEPARATION 

See  Legal  Separation;  Voluntary  Sepa- 
ration. 

Of  races  as  within  police  power,  see  Po- 
lice Power. 

Am  desertion 

If  a  wife  leaves  her  husband  because  of 
his  adultery,  even  if  it  be  committed  elsewhere 
than  at  their  dwelling,  the  separation  thus 
created  is  constructive  desertion  by  him  for 
the  purpose  of  enabling  her  to  compel  him 
to  8upi)ort  her;  that  is,  it  amounts  to  the 
abandonment  or  "separation*'  (whatever  the 
difference)  by  him  from  her  without  justifi- 
able cause,  within  Divorce  Act  (P.  L.  1907,  p. 
482)  I  26.  Suydara  v.  Suydam,  80  Atl.  1057, 
1058,  79  N.  J.  Kq.  144. 

As  divorce 

"Separation  from  bed  and  board"  and 
"divorce'*  are  not  convertible  terms  under 
our  law.  They  are  kept  distinct  and  separate 
in  tlie  Code  and  iu  all  our  legislation.  Di- 
vorce includes  separation  from  l)ed  and  board, 
but  the  converse  is  not  true;  si^i)aration  from 
bed  and  board  docs  not  include  divorce.  The 
broad  distiuction  between  the  two  is  that  di- 
vorce puts  an  end  to  the  marriage,  whereas 
reparation  from  bed  and  board  does  not.  Cou- 
uella  v.  Connella,  38  South.  COO,  114  La.  950. 

"The  words  'separation  from  bed  and 
board*  are  the  substantial  equivalent  of  the 
Hudent  divorce  a  niensa  et  tlioro,  sometimes 
designated  a  'liuutcd  divorce/  in  contradLs^ 


tinction  from  divorce  a  vinculo,  otherwise  de- 
nominated an  'absolute  divorce.'  **  Seligman 
V.  Seligman,  100  N.  Y.  Supp.  770,  771,  52  Misc. 
Rep.  9. 

The  common  law  granted  no  divonce 
which  dissolved  the  marital  tie  between  the 
parties;  the  divorces  awarded  by  the  ecclesi- 
astical courts  being  merely  what  are  known 
in  this  country  as  "separations."  Wilson  v. 
Hinman,  75  N.  B.  236,  237,  182  N.  Y.  406,  2 
L.  R.  A.  (N.  S.)  232,  108  Am.  St  Rep.  820. 

SEPARATION  OF  JITRT 

There  is  a  marked  difference  between  a 
separation  of  the  Jury  during  the  progress  of 
tlie  trial  and  a  separation  after  final  submis- 
sion of  the  case.  Where,  after  a  criminal 
case  has  been  submitted  to  a  Jury,  which  was 
in  charge  of  a  bailiff  directed  to  keep  them 
together  until  they  had  agreed  or  been  dis- 
charged, the  bailiff  divided  the  Jurors  into 
three  groups  at  night,  and  put  them  into  three 
rooms,  each  on  a  different  floor  or  story  of 
the  hotel,  where  they  were  kept  locked  up  for 
eight  or  nine  hours,  such  act  constituted  a 
•'separation  of  the  Jury,*'  prohibited  by  Pen. 
Code  Cal.  §§  1128,  1136,  which  vitiated  their 
verdict.  Teople  T.  Adams,  76  Pac.  954,  148 
Cal.  208,  66  L.  R.  A.  247,  101  Am.  St.  Rep.  92. 

On  a  criminal  trial,  the  Jury  was  im- 
paneled Just  at  noon,  and,  before  any  wit- 
ness had  been  sworn,  was  taken  in  charge 
by  the  sheriff.  One  of  the  Jurors,  in  leaving 
the  courtliouse,  became  separated  from  the 
rest;  he  being  ignorant  of  what  was  required 
of  him.  Immediately  upon  discovering  his 
absence,  the  sheriff  and  balance  of  the  Jury 
hunted  him  up.  Held,  that  this  was  a  "sepa- 
ration of  the  Jury,"  within  the  contemplation 
of  the  statute  inbibiting  the  same,  and  con- 
stituted reversible  error.  Neal  v.  State,  99 
S.  W.  1012,  1013,  50  Tex.  Cr.  R.  583. 

SEPTIC  TANK 

A  "septic  tank"  is  any  tank  or  receptacle 
which  permits  tlie  ingress  and  egress  of  flow- 
ing material,  and  tbc  formation  of  a  pool  of 
such  material  therein  and  retention  of  such 
pool  secluded  from  light  and  air  and  agita- 
tion until  the  anaerobic  bacteria  have  sufii- 
ciently  develoi)ed  to  convert  the  solids  into 
fluids.  Cameron  Septic  Tank  Co.  v.  Village 
of  Saratoga  Springs,  151  Fed.  242,  249. 

"The  fundamental  condition  which  char- 
acterizes the  'septic  tank,'  and  which  differ- 
entiates it  from  the  ordinary  settling  tank, 
Ls  that  the  sewage  shall  remain  in  the  tank 
for  a  consi<lerable  period  of  time  in  order 
that  the  bacteria  of  putrefaction  may  mani- 
fest their  destructive  activity,  and  so  accom- 
plish their  work  of  decomposition  and  lique- 
faction. The  second  essential  condition  whicb 
marks  the  septic  tank  is  that  the  contents  of 
the  tank  must  either  be  practically  cut  off 
from  all  contact  with  the  atmosphere,  or  the 
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surface  of  the  sewage  must  remain  quiescent 
for  a  sufficient  length  of  time  to  permit  the 
accumulation  of  a  thick  scum  on  the  top, 
which  operates  to  exclude  the  air  and  light. 
In  other  wo^ds,  the  tank  must  be  built  either 
airtight,  or  so  constructed  with  respect  to  Its 
Inlet  and  outlet  pipes  that  the  brown  scum 
may  be  allowed  to  form  on  the  exposed  top 
surface.  The  necessary  absence  of  air  from 
the  tank  is  due  to  the  fact  that  the  bacteria 
of  putrefaction  are  destroyed  by  oxygen." 
American  Sewage  Disposal  Co.  v.  Pawtucket, 
138  Fed.  811,  816,  71  C.  0.  A.  177. 

SEQUESTER 

p.  S.  496,  subd.  6«  exempts  from  taxation 
real  and  personal  estate  sequestered  or  used 
for  public,  pious,  or  charitable  uses.  Plain- 
tiff, a  Methodist  evangelist,  acquired  full  title 
to  two  lots  of  land,  one  of  which  he  set  apart 
and  used  exclusively  for  camp  meeting  pur- 
poses, under  the  auspices  of  no  particular  de- 
nomination, but  open  to  persons  of  such  de- 
nominations as  he  wished  to  have  there,  and 
on  which,  with  the  aid  of  voluntary  contribu- 
tions of  labor  and  money,  he  erected  cottages, 
a  boarding  hall,  preacher's  stand  and  seats, 
a  dormitory  for  preachers,  several  church 
tents,  and  a  barn,  and  during  camp  meeting, 
as  an  incident  thereto  and  without  profit,  he 
charged  for  the  use  of  cottages,  including 
board,  for  meals,  and  for  feed  and  shelter  of 
horses,  the  income  from  which  was  used  for 
carrying  on  the  camp  meetings.  From  the 
other  tract,  not  connected  with  the  camp 
ground,  he  sold  timber  in  payment  of  a  note 
for  money  borrowed  for  improvements  upon 
the  camp  ground.  Held,  that  the  word  "se- 
quester'' meant  to  set  apart,  to  put  aside,  to 
separate,  and  that  a  "camp  meeting"  meant 
a  religious  gathering,  held  usually  by  Metho- 
dists, for  conducting  a  series  of  religious 
services  in  the  open  air  or  in  a  tent,  lasting 
for  several  days,  during  which  those  present 
lodged  in  tents  or  temporary  houses;  and 
that  the  lot  not  connected  with  the  camp 
ground  was  taxable,  but  that  the  camp  meet- 
ing ground  and  its  improvements  were  ex- 
empt; the  charges  for  board,  etc.,  not  operat- 
ing to  deprive  the  property  of  such  exemp- 
tion. Johnson  v.  Jones,  83  Atl.  1085, 1086,  86 
Vt  167. 

SEQUESTRATE 

SEQUESTRATIOir 

"A' 'sequestration'  is  In  the  nature  of  a 
deposit,  and  is  so  treated  in  the  old  law,  as 
well  as  In  the  Civil  Codes  of  France  and 
Louisiana.  •  ♦  •  One  of  the  first  rules 
relating  to  a  deposit  is  that  the  depositary 
cannot  use  the  thing  deposited.  ♦  ♦  ♦  A 
sequestration,  If  gratuitous,  is  subject  to  all 
the  rules  which  apply  to  a  deposit."  Bald- 
win V.  Black,  7  S«p.  Ct.  326,  119  U.  S.  643, 
649,  30  L.  Ed.  530  (Bradley,  J.,  dissenting). 


SERGEANT  AT  ARMS 

As  municipal  officer,  see  Municipal  Officer. 

SERIES 

See  Uniform  Series. 

SERIOUS 

SERIOUS  AIUIfENT 

Other  serious  ailment,  see  Other. 

SERIOUS  BODHiT  HARM  OR  Hf  JURY 

The  word  "seiipus"  has  no  fixed  or  tech- 
nical meaning  in  the  law,  but  is  rather  gen- 
eral and  Indeterminate  In  Its  signification, 
and,  when  applied  to  an  assault,  may  include 
one  made  with  intent  to  kill  or  to  inflict  great 
bodily  harm,  or  one  committed  without  such 
Intent.  State  v.  Rowe,  71  S.  E.  332,  336,  155 
N.  0.  436. 

« 

A  petition  alleging  that  plalntlfli  received 
"serious,  painful  and  permanent  bodily  inju- 
ries," and  endured  great  physical  pain  and 
mental  anguish;  that  her  head,  face,  neck, 
shoulders,  arm,  eye,  and  breast  were  burned; 
that  she  was  rendered  unconscious  for  a  long 
time;  that  her  nervous  system  was  severely 
shocked,  etc. — ^Is  sufficient  to  include  an  In- 
Jury  to  her  healing;  the  quoted  clause  being 
a  general  averment  not  restricted  by  the  par- 
ticular injuries  subsequently  alleged.  South- 
ern Telegraph  &  Telephone  Co.  v.  Evans,  116 
S.  W.  418,  421,  54  Tex.  Civ.  App.  63. 

In  a  prosecution  for  aggravated  assault 
and  battery,  an  instruction  that  by  the  term 
"serious  bodily  injury"  is  meant  such  Injury 
as  gives  rise  to  apprehension — an  injury 
which  is  attended  with  danger — was  proper. 
Bagley  v.  State  (Tex.)  150  S.  V-  773,  774; 
Shelton  v.  Same,  150  S.  W.  940,  941. 

"Serious  bodily  injury"  means  such  an 
injury  as  to  give  rise  to  apprehension;  an 
injury  which  is  attended  with  danger.  'Thus 
where  one  was  confined  to  his  bed,  because  of 
his  injury,  for  two  or  three  days,  and  entire- 
ly recovered  in  eight  or  nine  days,  there  was 
not  such  "serious  bodily  injury"  as  to  justify 
conviction  of  aggravated  assault  Head  v. 
State,  107  S.  W.  829.  830,  52  Tex.  Cr.  R.  488 
(citing  Webst  Diet;  George  v.  State,  17  S. 
W.  351,  21  Tex.  App.  315). 

Evidence  of  a  blow  on  the  head  with  the 
butt  end  of  a  bllUai'd  cue  about  2%  feet  long, 
and  weighing  about  a  pound,  In  the  hands  of 
a  man  weighing  190  pounds,  cutting  the  scalp 
to  the  bone,  shows  a  serious  wound,  requir- 
ing a  charge  on  serious  bodily  injury,  in  a 
prosecution  for  assault  with  Intent  to  mur- 
der. The  word  "serious"  means  an  Injury 
that  Is  grave,  not  trivial,  not  slight,  and  It 
does  not  mean  an  injury  that  might  eventu- 
ate In  death,  or  probably  cause  death.  Hous- 
ley  v.  State,  116  S.  W.  816,  817,  55  Tex.  Or. 
R.  372  (citing  Bruce  v.  State,  51  S.  W.  954,  41 
Tex.  Cr,  R.  27). 
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The  words  "serlons  bodily  Injury"  are 
words  of  ordinary  significance,  and  should  not 
be  defined  by  a  charge,  as  they  would  be  as 
well  understood  by  any  Jury  of  ordinary  In- 
telligence as  any  language  by  which  they 
might  be  defined*  Thomas  v.  State,  116  S. 
W.  600,  602,  55  Tex.  Cr.  R.  293. 

A  charge  that  accused  mi^ht  defend  him- 
self against  unlawful  attack,  reasonably 
threatening  injury  to  his  person,  by  the  use 
of  all  necessary  and  reasonable  force,  but  no 
more  than  circumstances  reasonably  indicat- 
ed to  be  necessary,  that  homicide  is  Justified 
by  law  when  committed  in  def^ise  of  one*s 
person  against  unlawful  and  violent  attack, 
made  so  as  to  produce  a  reasonable  expecta- 
tion of  death  or  some  serious  bodily  injury, 
that  a  reasonable  apprehension  of  death  or 
great  bodily  harm  would  excuse  accused  in 
using  all  necessary  force  to  protect  his  life  or 
person,  and  that  it  was  not  necessary  that 
there  should  be  actual  danger,  provided  he 
acted  upon  a  reasonable  apprehension  or  ap- 
pearance of  danger,  as  it  appeared  to  him  from 
his  standpoint  at  the  time,  was  not  misleading 
in  the  use  of  the  term  "great  bodily  harm*' 
as  well  as  the  statutory  phrase  "serious  bodi- 
ly injury,"  the  terms  as  used  being  identical 
in  meaning.  Ward  v.  State,  126  S.  W.  1145, 
1147,  59  Tex.  Cr.  R.  62. 

The  words  "mortal  injuries,"  as  used  in 
an  indictment  for  murder,  alleging  that  de- 
fendant inflicted  certain  mortal  injuries, 
must  be  taken  as  the  equivalent  of  "serious 
bodily  injuries,"  as  used  in  Cr.  Code  Ariz.  § 
215,  providing  that  an  aggravated  assault  is 
committed  when  a  serious  bodily  injury  is 
inflicted  upon  the  person  assaulted,  and  such 
indictitoent  Justifles  a  conviction  for  an  ag- 
gravated assault.  Mapula  v.  Territory,  80 
Pac.  389,  391,  9  Ariz.  199. 

"Serious  personal  injury,"  Justifying  pas- 
sion so  as  to  reduce  homicide  from  murder  to 
voluntary  manslaughter,  means  an  injury 
greater  than  a  provocation  by  mere  words 
and  less  than  a  felony.  Harris  v.  State,  58  g^. 
E.  680,  681,  2  Ga.  App.  487. 

The  words  **Berlous  injury,"  as  used  In 
Pen.  Code  1895,  §  72,  making  it  Justifiable 
homicide  to  kiU  a  person  who  forcibly  at- 
tacks or  invades  the  property  or  habitation 
of  another  after  the  failure  of  persuasion,  re- 
monstrance, or  other  gentle  measures,  provid- 
ing such  killing  be  absolutely-  necessary  to 
prevent  such  attack  and  invasion,  and  that  a 
"serious  injury  was  intended  or  might  ac- 
crue to  the  person,  property  or  family  of  the 
person  killing,"  are  not  limited  to  a  felony. 
Though  no  exact  definition  of  tlie  words  tias 
been  made,  they  clearly  do  not  authorize  the 
taking  of  human  life  because  of  every  mere 
trespass  upon  property,  or  because  of  mere 
insulting  words.  Freeney  v.  State,  59  S.  E. 
788,  792,  129  (ia.  759. 


In  instructing  the  jury  on  the  law  of 
voluntary  manslaughter,  it  was  error  to 
charge  that  a  "serious  personal  Injury," 
referred  to  in  Pen.  Code  1895,  I  65, 
meant  **an  injury  which  may  deprive  of  life, 
and  which  must  be  prevented  by  resistance 
of  a  like  sort."  Smarrs  y.  State,  61  S.  B.  914, 
916,  131  Ga.  21. 

The  term  "serious  personal  injury,"  as 
used  in  Pen.  Code  1895,  I  65,  defining  •'vol- 
untary manslaughter,"  and  providing  that  to 
constitute  it  there  must  be  some  actual  as- 
sault upon  the  person  killing,  or  an  attempt 
by  the  person  killed  to  commit  a  "serious 
personal  injury"  upon  the  person  killing,  etc., 
does  not  necessarily  contemplate  an  injury 
that  will  deprive  of  life.  Hurley  y.  State,  60 
S.  E.  1006,  1008,  130  Ga.  843. 

SEBIOVS  DISEASE 

An  instruction  using  the  words  "serious 
disease,"  instead  of  "serious  illness,"  is  not 
objectionable  as  misleading;  both  expres- 
sions having  practically  the  same  meaning. 
Modem  Order  of  Praetorians  y.  HoUmlg 
(Tex.)  103  S.  W.  474,  476. 

Where  a  life  policy  provides  that  it  shall 
be  void  if  the  insured  has  been  attended  by 
a  physician  for  any  "serious  disease  or  com- 
plaint," such  a  disease  must  be  one  entailing 
permanent  or  material  impairment  of  health ; 
and,  notwithstanding  proof  that  insured  prior 
to  the  application  had  malaria,  congestion  of 
the  kidneys,  and  endometritis,  a  finding  that 
she  had  not  been  attended  by  a  physician  for 
any  serious  illness  is  not  ground  for  reversal, 
where  there  is  no  testimony  that  any  of  the 
diseases  named  might  reasonably  be  expected 
to  result  in  a  permanent  impairment  of  the 
health  of  the  insured.  Metropolitan  Life 
Ins.  Co.  V.  Little,  149  S.  W.  998,  999,  149  Ky. 
717. 

SEBIOVS  TLLWESB 

An  instruction  using  the  words  "serious 
disease,"  instead  of  "serious  Illness"  is  not 
objectionable  as  misleading;  both  expres- 
sions having  practically  the  same  meaning. 
Modern  Order  of  Praetorians  y.  Hollmig 
(Tex.)  103  S.  W.  474,  476. 

The  word  "serious,"  used  with  reference 
to  physical  condition  for  rejecting  any  life 
insurance,  is  not  generally  used  to  signify 
dangerous,  but  rather  to  define  a  grave,  im- 
portant, or  weighty,  trouble.  French  v.  Fi- 
delity &  Casualty  Co,  of  New  York,  115  N. 
W.  869,  876^  135  Wis.  259,  17  L.  R,  A.  (N.  S.) 
1011. 

The  term  * 'serious  illness,"  as  used  in  an 
application  for  life  insurance,  means  such  ill- 
ness as  permanently  or  materially  impairs, 
or  is  likely  so  to  do,  the  health  of  the  appli- 
cant. Eminent  Household  of  Columbian 
Woodmen  v.  Prater,  103  Pac.  558,  560,  24  Okl 
214,  23  L.  R.  A.  (N.  S.)  91J,  20  Ann.  Cas.  287. 
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**▲  'aeriQus  illness/  which  will  avoid 
an  Insurance  certiticate  for  the  misrepresen- 
tation of  the  insured  that  he.  had  never  been 
affected  by  such  an  illness,  must  be  one  which 
permanently  impairs  the  constitution  and 
renders  the  risk  more  hazardous.'*  Daniel 
V  Modem  Woodmen  of  America,  118  S.  W. 
^n,  213,  53  Tex.  Civ.  App.  570  (quoting  and 
adopting 'definition  in  1  May,  Ins.,  §  296). 

Insured  applied  for  insurance  October  10, 
1906,  and  in  his  application  warranted  that 
he  had  not  had  any  serious  illness  or  disease, 
except  diseases  incident  to  childhood.  It  was 
proved  that  in  1901  he  was  so  ill  that  his 
physicians  expected  him  to  die.  He  suffered 
from  acute  pains  in  the  abdomen,  and  was 
for  some  time  in  a  state  of  collapse,  was  at- 
tended by  two  physicians  and  a  trained  nurse, 
and  recovered  after  five  or  six  weeks.  This 
sickness  followed  a  chronic  stomach  trouble 
with  which  on  several  occasions  he  had  been 
lU.  Held,  that  such  siclmess  was  a  "serious 
Illness,"  and  constituted  a  breach  of  warran- 
ty Equitable  Life  Assur.  Society  of  United 
States  V.  Keiper,  165  Fed.  595,  600,  91  C.  C. 

A.  433,  reversing  Keiper  v.  Equitable  Life  As- 
sur. Soc.  of  United  States,  159  Fed.  206. 

SERIOtrs  SICKlfESS 

"Serious  sickness,*'  justif3ing  cancella- 
tion of  a  contract  of  employment,  must  be 
sickness  for  a  long  period,  sufficient  to  sub- 
stantially interfere  with  the  interests  of  the 
employer,  a  malady  lasting  or  likely  to  last 
for  such  length  of  time  as  it  would  be  unrea- 
sonable to  require  the  employer  to  wait  for 
the  restoration  of  hip  servant's  health.  Thus, 
where  defendant  employed  plaintiff  for  three 
months  as  a  millinery  trimmer,  he  was  not 
Justified  in  discharging  her  because  of  a  tem- 
porary illness  incapacitating  her  for  a  day 
and  a  half.  Gaynor  v.  Jonas,  93  N.  Y.  Supp. 
287,  288,  104  App.  Dlv.  35. 

SERIOtrSLT 

An  instruction  that  the  conductor  of  a 
railroad  train  is  not  Justified  in  expelling  a 
passenger  of  known  bad  and  turbulent  char- 
acter, "so  long  as  such  person  is  not  guilty 
of  conduct  seriously  annoying  or  dangerous 
to  other  passengers,**  is  erroneous,  since  the 
word  "seriously**  is  to  be  construed  as  quali- 
fying the  words  "annoying"  and  "dangerous,** 
and  a  passenger  does  not  have  to  be  in  seri- 
ous danger  before  the  duty  of  the  conductor 
to  protect  him  arises,  and,  if  the  word  is  to 
be  considered  as  qualifying  the  word  "annoy- 
ing" only,  it  fc  still  of  doubtful  propriety. 
Hillman  v.  Georgia  R.  &  Banking  Co.,  56  S. 

B.  68-70,  126  Ga.  814,  8  Ann.  Cas.  222.  • 

SERVANT 

• 

See  Competent  Servant;  Domestic  Serv- 
ant— ^Domestics;  Fellow  Servant;  Su- 
perior Servant  Rule. 

A  "servant"  is  one  employed  by  another 
and  subject  to  the  control  of  his  employer. 


Messmer  v.  Bell  ft  Ooggeshall  Co.,  117  S.  W. 
346, 348, 133  Ky.  19, 19  Ann.  Ca&  1 ;  Tipton  v. 
State,  43  South.  684,  686,  63  Fla.  69. 

A  "servant"  is  a  person  who  works  for 
wages,  whose  labor  is  directed  and  controlled 
by  the  employer,  either  in  person  or  by  an 
intermediate  agent.  Texas  ft  N.  O.  R.  Co.  v. 
Parsons  (Tex.)  109  S.  W.  240,  247  (citing  Jen- 
sen V.  Barbour,  39  Pac.  906, 15  Mont.  582). 

A  "servant"  is  one  employed  to  render 
personal  services  to  his  employer,  otherwise 
than  in  the  pursuit  of  an  independent  calling, 
and  who  remains  under  the  control  of  the 
master.  The  relation  of  master  and  servant 
exists  when  the  master  not  only  has  the  right 
to  select  his  servant,  but  has  power  to  remove 
and  discharge  him  with  or  without  cause, 
and  to  direct  what  work  shall  be  done  and 
the  manner  of  doing  it  McColllgan  v.  Penn- 
sylvania R.  Co.,  63  Atl.  792,  793,  214  Pa.  229, 
6  L.  ^.  A.  (N.  S.)  544,  112  Am.  St.  Rep.  739. 

The  test  by  which  to  determine  whether 
a  person  la  acting  as  the  "servant"  of  another 
is  to  ascertain  whether,  at  the  tiipe  when  the 
injury  was  inflicted,  he  was  subject  to  such 
person's  orders  and  control  and  was  liable 
to  discharge  by  him  for  disobedience  of  or- 
ders or  misconduct.  Indiana  Iron  Co.  v. 
Cray,  48  N.  K,  808,  807,  19  Ind.  App.  565; 
United  States  Board  &  Paper  Co.  v.  Landers 
(Ind.)  92  N.  E.  203,  204. 

In  strictness,  a  "servant"  is  one  who,  for 
a  consideration,  engages  in  the  service  of  an- 
other and  undertakes  to  observe  his  direc- 
tions, and  the  relation  does  not  depend  on 
whether  the  master  was  to  pay  anything,  or 
whether  the  service  was  permanent;  the 
right  to  control  the  action  of  the  servant, 
which  implies  the  power  to  discharge,  being 
the  essential  element  Kiser  v.  Snppe,  112  S. 
W.  1005,  1007,  133  Mo.  App.  19. 

Whether  parties  engaged  in  doing  work 
for  another  are  his  "servants"  depends  upon 
the  control  and  direction  that  he  can  right- 
fully exercise  over  them.  If  they  are  at  his 
command,  and  bound  to  obey  his  orders  and 
directions  in  regard  to  the  work,  and  can  be, 
at  any  time,  discharged  by  him,  then  they  are 
his  "servants."  Bentley,  Shriver  &  Co.  v.  Ed- 
wards, 60  Atl.  283,  287,  100  Md.  652. 

The  relation  of  master  and  servant  ex- 
ists where  the  employer  has  power  to  direct 
the  nature  of  the  work  and  the  manner  of 
doing  it,  with  power  to  employ  and  discharge, 
and  a  switch  tender,  employed  and  controlled 
by  defendant,  but  one-third  of  whose  wages 
was  paid  by  plaintiff *s  company,  which  ran  • 
over  defendant's  tracks  at  the  switches,  was 
not  a  "servant"  of  plaintiff's  company,  nor 
was  defendant  its  servant;  the  latter  only 
having  the  right  to  complain  to  defendant  as 
to  the  manner  of  performing  his  duties. 
Yeates  v.  Illinois  Cent.  R.  Co.,  89  N.  B.  338, 
341,  241  lU.  205. 
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The  main  function  of  a  "servant"  Is  to 
execute  his  master's  orders.  A  "servant" 
represents  his  master  in  the  performance  of 
an  operative  or  mechanical  act  of  service,  not 
resulting  in  the  creation  of  a  voluntary  pri- 
mary obligation,  but  which  may  result,  inten- 
tionally or  Inadvertently,  in  the  breach  of  an 
existing  one.  A  servant  performs  acts  not 
primarily  Intended  or  adapted  to  cause  a 
change  in  the  legal  relations  of  third  persons 
to  his  master.  State  v.  Levlne,  66  Atl.  529, 
531,  79  Conn.  714,  10  L.  R.  A.  (N.  S.)  286 
(citing  Huffcutt,  Agency,  §  4). 

The  manager  of  a  branch  office  of  a  brok- 
er in  another  city  is  not  a  **workman,  clerk, 
or  servant,"  within  the  meaning  of  the  Bank- 
ruptcy Act,  and  his  claim  for  wages  is  not 
entitled  to  priority  on  the  bankruptcy  of  his 
employer.  *'Workmen"  is  possibly  a  wider 
phrase  than  "operative,"  and  "servant"  is  un- 
doubtedly wider  than  "house  servant."  In 
re  Albert  O.  Brown  &  Co.,  171  Fed.  281, 

The  terms  "agent,"  "servant,"  or  "clerk," 
as  used  in  Gen.  St.  1906,  §  3311,  denouncing 
embezzlement,  contemplate  one  who 'has  un- 
dertaken to  transact  some  business  or  man- 
age some  affair  for  another  by  the  authority 
and  on  the  account  of  the  latter  and  to  ren- 
der an  account  of  it,  or  who  is  subject  to  the 
immediate  direction  and  control  of  his  mas- 
ter, so  that  a  boy  employed  by  the  agent  of 
an  express  company,  whose  salary  was  paid 
by  the  agent,  is  not  a  "servant,"  "clerk,"  or 
"agent"  of  the  company,  within  the  contem- 
plation of  the  stjitute.  Tipton  v.  State,  43 
South.  684,  686,  53  Fla.  69  (quoting  and 
adopting  the  deflnitions  in  2  Blsh.  New  Cr. 
Law,  §  233 ;  1  Clark,  Cr.  Law,  p.  274). 

Civ.  Code,  §  2009,  provides  that  a  "serv- 
ant" Is  one  who  is  employed  to  render  per- 
sonal service  to  his  employer,  otherwise 
than  in  the  pursuit  of  an  Independent  calling, 
and  who,  In  such  service,  remains  entirely 
under  the  control  and  direction  of  the  latter. 
Glacomlnl  v.  Pacific  Lumber  Co.,  89  Pac. 
1059, 1060,  5  Cal.  App.  218. 

Agent 

One  employed  by  a  refining  company  to 
sell  and  distribute  oil  to  customers,  being 
paid  by  a  commission  on  the  amount  of  sales, 
is  an  agent  or  "servant"  of  the  company, 
which  is  liable  for  acts  of  negligence  in  the 
conduct  of  the  business  on  the  part  of  the 
agent  or  others  employed  by  him.  Rlggs  v. 
Standard  Oil  Co.,  130  Fed.  199,  201. 

Civ.  Code,  {  2205,  defines  an  agent  as 
one  who  represents  another  in  dealings  with 
^  third  persons.  Section  2009  defines  a  "serv- 
ant" as  one  employed  to  render  personal 
services  to  his  employer  and  who  remains 
entirely  under  the  control  and  direction  of 
the  latter.  Held  that,  where  defendant 
agreed  to  devote  his  entire  time  and  atten- 
tion to  the  interests  and  business  of  plaln- 
tilf,  a  real  estate  broker,  defendant's  compen- 


sation to  be  a  specified  percentage  of  com- 
missions, the  relation  between  the  parties 
was  that  of  master  and  servant  and  not 
that  of  principal  and  agent.  Sumner  v. 
Nevin,  87  Pac.  1105,  1106,  4  Cal.  App.  347. 

Rev.  St.  1899,  {  2586,  provides  that  eight 
hours  shall  ^constitute  a  day's  labor  for  all 
"coal  miaera  and  laborers,"  etc..  Section 
2587  declares  that  the  word  "day,"  in  all 
contracts  between  any  owner,  lessee,  or  op- 
erator of  any  mine  with  any  such  miner  or 
laborer,  shall  mean  eight  hours,  and  sec- 
tion 2589  declares  that  any  owner,  lessee,  or 
operator,  his  or  its  agent,  employ fe,  or  serv- 
ants violating  any  of  the  provisions  of  the 
chapter  shall  be  fined,  etc.  Held,  that  the 
words  "employ^"  or  "servants,"  used  in 
section  2589,  should  be  construed  to  mean 
employes  or  servants  of  the  mine  owner  occu- 
pying positions  of  "agents,"  and  not  to  in- 
clude miners  and  laborers,  so  that  a  miner 
was  not  subject  to  punishment  under  the 
penal  provision  for  working  more  than  eight 
hours  a  day.  State  v.  Thompson,  87  Pac. 
433,  434,  15  Wyo.  136  (citing  Lewis*  Suth. 
Stat.  Con.  [2d  Ed.]  §  521). 

ChUd 

Defendant  owned  an  automobile  which 
his  daughter,  about  19,  was  accustomed  to 
drive  when  she  desired,  asking  permission 
when  defendant  was  at  home,  but  sometimes 
taking  it  without  permission  when  he  was 
not.  While  driving  the  automobile  for  her 
own  pleasure,  with  personal  friends,  defend- 
ant's daughter  collided  with  plaintiff  and  in- 
jured him.  It  did  not  Appear  that  she  was 
actually  employed  by  defendant  to  operate 
the  machine.  Held,  that  defendant's  daugh- 
ter was  not  his  *  "servant"  in  driving  the  au- 
tomobile so  as  to  render  him  liable  for  the 
injury.  Doran  v.  Thomsen,  71  AtL  296, 
297,  76  N.  J.  Law,  754,  19  L.  B.  A.  (N.  S.) 
335,  131  Am.  St  Rep.  677. 

Employ^— syaoayiiLoiM 

The  word  "employ 6,"  used  in  Pen.  Code 
1895,  art  199,  which  makes  the  proprietor  of 
any  place  of  public  amusement,  or  the  agent 
or  employ^  of  any  such  person,  who  shall 
permit  it  to  be  opened  for  the  purpose  of 
public  amusement  on  Sunday  subject  to  fine, 
is  synonymous  with  servant,  a  "servant"  be- 
ing a  person  employed  to  labor  for  the  pleas- 
ure or  interest  of  another,  or  as  a  legal 
term,  one  employed  to  render  service  or  as- 
sistance in  some  trade  or  vooitlon,  but  with- 
out authority  to  act  as  agent,  in  place  of  his 
employer;  and,  while  an  "agent,"  in  the 
broadest  sense  of  the  word,  may  be  construed 
to  have  the  same  power  of  authority  as  his 
principal,  no*  such  inference  can  be  drawn 
from  the  term  "employ^";  and  by  the  use  of 
such  terms  it  was  Intended  to  include  any 
subordinate,  though  without  the  authority  of 
his  principal  or  the  proprietor,  who,  in  any 
way,  acted*  together  with  the  proprietor  in 
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the  commlsaion   of   the  offense.    Oliver   t. 
State  (Tex.)  144  S.  W.  604,  616. 

The  word  "servant"  in  a  legal  sense  has 
a  broad  significance,  embracing  all  persons 
of  whatever  rank  or  position  who  are  in  the 
employ  and  subject  to  direction  or  control  of 
another  in  any  department  of  labor  or  busi- 
ness, and  is  ordinarily  synonymous  with  ''em- 
ploy6."  Texas  Life  Ins.  Co.  v.  Roberts,  119 
S.  W.  926.  929,  55  Tex.  Civ.  App.  217. 

As  family  serrant 

The  word  "servant,"  as  used  in  Civ. 
Code  1895,  §  3817,  making  every  person  liable 
for  the  torts  committetl  by  his  servant  by  his 
command  or  in  the  scope  of  his  business,  can 
have  no  other  meaning  than  a  domestic  serv- 
ant, and  no  other  duties  than  those  which 
appertain  to  such  servant;  aiJ^lt  is  not 
necessary,  in  an  action  in  Justice '^urt,  to  al- 
lege special  facts  showing  the  servant  to  bA 
a  domestic  servant  and  to  set  forth  the  dutiek? 
of  such  servant  with  particularity.  Patter- 
son V.  Sams,  59  S.  E.  18,  2  Ga.  App.  755 
(citing  Lockett  v.  Pittman,  72  Ga.  817). 

The  word  "servant,"  as  used  in  Civ.  ^ 
Code  1895,  |  3817,  providing  that  every  per- 
son shall  be  liable  for  torts  committed  by 
his  wife  and  for  torts  committetl  by  his  child 
or  servant  by  his  command,  etc.,  is  not  re- 
stricted to  mere  domestic  servants,  -for  a 
corporation,  under  this  definition,  mljjht  not 
have  a  single  servant.  A  domestic  servant, 
according  to  Webster's  International  Diction- 
ary, as  well  as  Bouvler's  Law  Dictionary,  Is 
a  house  servant;  a  household  assistant; 
one  who  lives  in  the  family  of  another. 
The  term  "domestic  servant"  does  not  extend 
to  Avorkmen  and  laboiters  out  of  doors. 
Toole  Furniture  Co.  v.  Ellis,  63  S.  E.  55,  57, 
5  Ga.  App.  271. 

Independent  oontraotor  diatingnished 

"Although,  in  a  general  sense,  every 
person  who  enters  into  a  contract  may  be 
called  a  'contractor,*  yet  the  word,  for  want 
of  a  better  one,  has  come  to  be  used  with 
special  reference  to  a  person  who,  in  the 
pursuit  of  an  independent  business,  under- 
takes to  do  a  specific  piece  of  work  for  other 
persons,  using  his  own  means  and  methods, 
without  submitting  himself  to  their  control 
in  respect  to  all  its  details;  the  true  test  of 
a  'contractor'  appearing  to  be  that  he  renders 
the  service  in  the  course  of  an  inde()endent 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is  accom- 
pll.shed."  Counts  averred,  in  the  alternative, 
that  the  negligence  complained  •  of  was  that 
of  the  "agent  or  contractor"  of  defendant, 
and  on  demurrer  the  court  held  that  the 
complaint  did  not  allege  that  the  acts  were 
the  acts  of  the  servants  or  agents  of  the  de- 
fendant, so  as  to  'fix  the  liability  on  it,  say- 
ing that  a  distinction  is  clearly  drawn  be- 
tween a  "servant"  and  a  "contractor,"  as,  in 


the  general  acceptation  of  the  term,  a  "serv- 
ant" is  not  a  "contractor,"  nor  is  a  ''contrac- 
tor" a  "servant."  Caldwell  v.  Atlanta,  B.  & 
A.  B.  Co.,  49  South.  674,  161  Ala.  395  (citing 
2  Words  and  Phrases,  pp.  1534,  1535). 

One  who  agrees  to  furnish  or  pay  for 
labor  for  the  l)enefit  of  another  is  a  "con- 
tractor," not  a  "servant"  or  laborer,  within 
the  terms  of  the  Georgia  Iiabor  Contract  Act 
Aug.  15,  1903  (Acts  1903,  p.  90).  Coleman  v. 
State,  65  S.  B.  46,  6  Ga.  App.  398  (citing 
Johnson  v.  State,  64  S.  B.  184,  125  Ga.  243). 

A  "servant"  is  one  who  is  employed  by 
another  and  is  subject  to  the  control  of  his 
employer,  while  an  "independent  contractor" 
is  one  who  is  independent  of  his  employer 
in  the  doing  of  his  work,  and  may  work 
when  and  how  he  prefers.  The  right  to  con- 
trol the  conduct  of  another  implies  the  pow- 
er to  discharge  him  from  the  service  or  em- 
ployment for  disobedience;  and,  accordingly, 
the  power  to  discharge  has  been  regarded  as 
the  test  by  which  to  determine  whether  the 
relation  of  master  and  servant  exists.  In 
determining  whether*  the  relation  is  that  of 
master  and  servant  or  that  of  proprietor  and 
Independent  contractor,  the  courts  have 
sometimes. taken  into  consideration  the  man- 
ner of  payment;  whether  payment  was  to 
be  made  by  the  day,  week,  month,  etc.,  with 
a  reservation  of  the  power  to  discharge;  or 
whether  there  was  to  be  a  payment  by  the 
piece  or  by  the  entire  Job.  But  the  mode  of 
payment  is  not  a  decisive  test  by  which  to 
determine  this  question.  The  test  lies  in  the 
question  whether  the  contract  reserves  to  the 
proprietor  the  power  of  control  over  the  em- 
ploy4.  One  employed  by  defendants  to 
squeeze  boxes  for  them  In  their  factory  with 
their  machinery  as  and  when  directed  by  their 
foreman  and  paid  by  the  box,  with  the  right 
to  hire  and  pay  his  own  assistant,  was  not  an 
independent  contractor,  and  for  his  negli- 
gence in  operating  the  box  machine,  whereby 
his  assistant  was  injured,  defendants  were 
liable.  Messmer  v.  Bell  &  Coggeshall  Co., 
117  S.  W.  340,  348,  133  Ky.  19,  19  Ann.  Cas. 
1  (quoting  and  adopting  definition  in  1 
Thomp.  Neg.  §§  579,  629). 

"The  true  test  •  •  •  by  which  to 
determine  whether  one  who  renders  service 
to  another  does  so  as  a  contractor  or  not  is 
to  ascertain  whether  he  renders  the  service 
in  the  course  of  an  independent  occupation, 
representing  the  will  of  his  employer  only  as 
to  the  result  of  the  work,  and  not  as  to  the 
means  by  which  it  is  accomplished."  Flence, 
where  plaintif!!,  an  experienced  paper  hanger 
and  painter,  contracted  to  do  certain  decorat-* 
ing  for  defendant  at  a  specified  price,  to  be 
paid  on  completion  of  the  work,  plaintiff  to 
furnish  all  the  materials  and  appliances  and 
employ  his  own  help,  he  was  an  "independ- 
ent contractor,"  and  not  a  "servant"  of  de- 
fendant. Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Paris,  87  S.  W.  724,  725,  39  Tex. 
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Cly.  App.  424  (quoting  and  approving  Can- 
ningham  y.  International  B.  Co.,  51  Tex.  508, 
32  Am.  Rep.  632). 

Where  the  operator  of  a  comsheller  em- 
ployed the  owner  of  a  traction  engine  to  as- 
sist in  shelling'  corn  and  to  furnish  power  for 
the  work  at  a  specific  sum  per  day  for  the 
use  of  the  engines  and  for  his  services,  the 
owner  being  8ut>Ject  to  the  orders  of  the 
operator  and  liable  to  be  discharged  at  any 
time,  the  owner  was  not  an  '*lndei)endent 
contractor,"  but  was  the  "servant"  of  the 
operator,  for  whose  acts  the  operator  was 
liable.  Steger  v.  Barrett  (Tex.)  124  S.  W. 
174,  176. 

One  who  undertook  to  construct  a  build- 
ing for  defendant  was  not  an  independent 
contractor,  but  defendant  was  his  master, 
liable  for  his  negligence  and  that  of  his  em- 
ployes ;  the  contract  reserving  to  defendant 
the  right  to  direct  '*the  manner  in  which  the 
work  shall  be  carried  out";  requiring  defend- 
ant to  furnish  important  portions  of  the  ma- 
terial for  constructing  the  appliances  and  fa- 
cilities for  carrying  on  the  work;  declaring 
all  purchases  and  prices  of  materials  and 
supplies  subject  to  its  approval;  and  re- 
serving to  it  the  right  to  select,  control,  and 
discharge  the  labor  employed,  and  fix  the 
prices  paid  the  same.  Beal  v.  Champion 
Fibre  Co.,  09  S.  B.  834.  835,  154  N.  O.  147. 

An  ''independent  contractor"  is  one  who 
contracts  to  do  a  specific  piece  of  work  fur- 
nishing his  own  assistants  and  executing  the 
work  either  entirely  with  his  own  ideas  or  in 
accordance  with  a  plan  previously  given  to 
him  by  the  person  for  whom  the  work  is  done, 
without  being  subject  to  the  orders  of  the  lat- 
ter as  to  the  details  of  the  work ;  but,  where 
the  one  for  whom  the  work  Is  done  personally 
interferes  with  or  undertakes  to  control  the 
work,  the  relationship  of  independent  con- 
tractor is  destroyed,  and  the  relationship  of 
master  and  servant  exists.  Madlsonvllle,  H. 
&  B.  R.  Co.  V.  Owen,  143  S.  W.  421,  423,  147 
Ky.  1. 

When  a  person  lets  out  work  to  another, 
reserving  no  control  over  the  work  or  work- 
men, the  relation  of  contractor  and  contrac- 
tee  exists,  and  not  that  of  master  and  serv- 
ant, and  the  contractee  is  not  liable  for  the 
negligent  execution  of  the  work  by  the  con- 
tractor. Laffery  v.  United  States  Gypsum 
Co.,  Ill  Pac.  498,  500,  83  Kan.  349,  45  L.  R. 
A.  (N.  S.)  930,  Ann.  Cas.  1912A,  590. 

''One  who  contracts  to  do  a  specific  piece 
of  work,  furnishing  his  own'  assistants  and 
executing  the  work  entirely  in  accordance 
with  Ills  own  ideas,  or  in  accordance  with  a 
plan  previously  given  to  him  by  the  person 
for  whom  the  work  is  done,  without  being 
subject  to  the  orders  of  the  latter  in  re- 
sp€K?t  to  the  details  of  the  work,  is  clearly  a 
contractor  and  not  a  'servant*  "  One  having 
a  contract  with  a  railroad  company  to  handle 


for  It  the  fuel  necessary  to  meet  its  needs  at 
a  large  number  of  stations  on  the  company's 
road  in  several  states  and  territories  at  a 
monthly  compensation,  he  to  furnish  the  la- 
bor, the  company  having  no  control  over 
his  employes  unless  the  work  is  not  done  to 
its  satisfaction,  is  an  Independent  contractor. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Dickens,  103 
S.  W.  750,  753,  7  Ind.  T.  16  (quoting  and 
adopting  the  definition  in  Shear.  &  R.  Neg. 
I  165). 

Defendants,  the  occupants  of  a  store, 
contracted  with  T.,  an  awning  manufacturer, 
to  put  defendants'  awning  in  proper  condi- 
tion, agreeing  to  pay  what  It  was  reasonably 
worth.  Defendants  did  not  undertake  to  di- 
rect how  the  work  was  to  be  done,  and  during 
the  perfqjmiance  of  the  work  plalntifP,  a 
pedestriai^  was  injured  by  the  fall  of  an 
awning  roller.  Held,  that  T.  was  an  inde- 
pendent contractor,  and  not  defendants' 
"servant"  McHarge  v.  M.  M.  Newcomer  it 
Co.,  100  S.  W.  700,  701,  117  Tenn.  595,  9  L. 
R.  A.  (N.  S.)  298  (citing  Powell  v.  Virginia 
Const  Co.,  13  S.  W.  691,  88  Tenn.  697, 17  Am. 
St  Rep.  925 ;  Thomp.  Neg.  S§  621,  622 ;  Ben- 
nett V.  Truebody,  6  Pac.  329,  66  Cal.  509,  66 
Am.  Rep.  117). 

The  mere  retention  by  the  owners  of  the 
right  to  inspect  work  as  it  progressed  for 
the  purpose  of  determining  whether  such 
work  complied  with  the  plans  and  specifica- 
tions does  not  operate  to  create  the  relation 
of  master  and  servant  between  such  owners 
and  those  engaged  upon  such  work.  Vacker 
V.  Yeager,  151  lU,  App.  144,  153. 

A  written  contract  between  defendant 
hotel  company  and  one  D.  provided  that  D. 
and  five  men  should  be  employed  by  defend- 
ant, D.  to  4}e  head  porter,  at  a  certain  salary, 
and  to  comply  with  all  instructions  given  him 
by  defendant's  manager.  Held,  that  D.  was 
a  "servant,"  and  not  an  independent  contrac- 
tor, and  that  defendant  was  liable  to  one  in- 
jured through  the  negligence  of  D.  or  of  a 
porter  employed  by  him.  Pearson  y.  M.  M. 
Potter  Co.,  101  Pac.  681,  682, 10  Cal.  App.  245. 

If  an  employd  submits  himself  to  his  em- 
ployer's directions,  both  as  to  details  of  the 
work  and  the  means  by  which  it  is  perform- 
ed, he  is  a  "servant,"  and  not  an  independent 
contractor,  but  if  he  contracts  to  do  work, 
furnishing  his  own  means,  and  doing  It  ac- 
cording to  his  own  ideas,  pursuant  to  an  orig- 
inal plan  of  his  employer,  without  being 
subject  to  the  latter*s  direction  as  to  de- 
tails, he  is  an  independent  contractor,  and 
where  plaintiff  and  his  sons  were  employed 
to  draw  pillars  In  a  coal  mine  at  a  certain 
amount  per  ton,  which  was  the  same  way  the 
other  employes  were  paid,  and  worked  under 
the  same  rules  and  control  as  the  others,  he 
was  a  servant,  and  not  an  "Independent  con- 
tractor." Allen  V.  Bear  Creek  Coal  Co.,  115 
Pac.  673,  679,  43  Mont  2€9. 
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The  owner  of  a  fectory  agreed  to  run  it 
entirely  for  tbe  mannfacture  of  defendant's 
work  for  a  specified  time,  to  keep  it  in  re* 
pair,  to  pay  all  expenses,  to  do  tlie  work  as 
directed  by  defendant,  and  defendant  agreed 
to  repay  to  tbe  owner  all  expenses  for  sup- 
plies, etc.,  but  it  was  not  agreed  tbat  def^id- 
ant  sbonld  hire,  pay,  or  discbarge  employ^. 
It  was  provided  tbat  tbe  owner  should  follow 
defendant's  directions  as  to  the  number  of 
men  employed,  what  work  they  should  do, 
and  the  rate  of  wages  to  be  paid.  Held,  that 
the  relation  of  master  and  ''servant*'  did  not 
exist  between  the  owner  and  defendant,  but  | 
the  owner  was  an  independent  contractor.  • 
Kirby  v.  Lacka Wanna  Steel  Co.,  ©5  N,  X. 
Supp  S33,  835,  109  App.  Div.  304. 

One  employed  under  an  entire  contract 
for  a  gross  sum,  to  do  a  specified  thing,  and 
who  is  not  subject  to  the  direction  of  his 
employer,  is  not  a  ''servant/*  within  Civ.  Code 
I  1476,  defining  a  "servant"  as  one  who  is 
employed  to  render  personal  service  to  his 
employer,  otherwise  than  in  the  pursuit  of 
an  independent  calling,  and  who  in  such  serv- 
ice remains  entirely  under  the  control  and  di- 
rection of  the  latter,  who  is  called  his  master. 
Cockran  v  Rice,  128  N.  W.  583,  586,  26  S.  D.  | 
393,  Ann.  Cas.  1913B,  570. 

'*One  who  contracts  to  do  a  specific  piece 
of  work,  furnishing  his  own  assistants,  and 
executing  the  work  entirely  in  accordance 
with  his  own  ideas,  or  in  accordance  with  a 
plan  previously  given  to  him  by  the  person 
for  whom  the  work  is  done,  without  being 
subject  to  the  orders  of  the  latter  in  respect 
to  the  details  of  the  work,  is  clearly  a  con- 
tractor and  not  a  'servant' "  Atchison,  T.  ft 
8.  F.  R.  Co.  V.  Dickens,  103  8.  W.  750,  758, 
7  Ind.  T.  16  (quoting  and  adopting  the  defini- 
tion in  Shear.  A  R.  Neg.  §  165). 

If  a  contractor  submits  himself  to  the  di- 
rection of  his  employer  as  to  the  details  of 
the  work,  fulfilling  his  wishes,  not  merely  as 
to  the  result,  but  also  as  to  thf»  means  by 
which  that  result  is  to  be  attained,  the  con- 
tractor becomes  a  "servant"  as  to  that  work. 
In  most  instances  the  distinction  is  easily  ob- 
served. Thus  ono  who  contracts  to  do  a 
specific  piece  of  work,  furnish ing  his  own 
assistants,  and  executing  the  work  either  en- 
tirely according  to  his  own  ideas,  or  In  ac- 
cordance with  a  plan  previously  given  to  him 
by  the  person  for  whom  the  work  Is  done, 
and  without  being  subject  to  the  orders  of 
the  latter  in  respect  to  the  details  of  the 
work.  Is  clearly  a  contractor  and  not  a  serv- 
ant. The  fact  that  such  an  employe  is  paid 
by  the  day,  or  that,  in  all  the  work,  he  con- 
sults and  defers  to  the  wishes  of  his  em- 
ployer, makes  no  difference,  although  an  ex- 
press contract  to  pay  by  the  Job  is  always 
strong  evidence  that  the  relation  of  master 
and  servant  does  not  exist  Where  the  su- 
perintendent of  an  electric  power  company 
engaged  a  carpenter  to  do  work  upon  a  sub- 


station, and  directed  him  to  get  another  ca^ 
penter  to  help  him,  and  the  former  under- 
stood that  they  were  to  be  paid  by  the  hour, 
and  the  officers  of  the  company  pointed  out 
the  work  to  be  done  and  furnished  the  mate- 
rial and  the  general  plans,  and  the  carpen- 
ters submitted  themselves  to  the  control  of 
the  company  In  all  details  of  the  work,  and 
did  not  use  their  own  means  or  methods  ex- 
cept so  far  as  they  contributed  their  si>ecial 
knowledge  and  experience  as  carpenters,  they 
were  "servants,"  and  not  independent  con- 
tractors. Poor  V.  Madison  River  Power  Co., 
99  Pac.  947,  953,  38  Mont.  341  (citing  Shear. 
&  R.  Neg.  H  164,  165;  Jensen  v.  Barbour,  39 
Pac.  906,  15  Mont.  582).      . 

In  determining  whether  the  relation  be- 
tween a  proprietor  and  one  doing  work  for 
him  is  that  of  master  and  servant,  or  pro- 
prietor and  independent  contractor,  while 
the  court  may  take  into  consideration  the 
manner  of  payment,  whether  by  the  day, 
week,  month,  etc.,  with  a  reservation  of  the 
right  to  discharge,  or  whether  there  was  to 
be  payment  by  the  piece  or  entire  Job,  yet 
the  mode  of  payment  is  not  a  decisive  test 
by  which  to  determine  the  question.  The 
test  lies  in  whether  or  not  the  contract  re- 
serves to  the  proprietor  the  power  of  control 
over  the  employ^.  The  mere  fact  that  the 
work  being  performed  by  an  employ^  at  the 
time  he  was  injured  was  done  by  the  piece  or 
Job,  as  by  payment  of  a  stated  price  per  t(»i 
for  shoveling  coal  into  an  engine  tender,  does 
not  deprive  him  of  the  character  of  an  em* 
ploy^  where  he  was  a  mere  "servant"  carry- 
ing out  his  eioptoyer's  will  and  instructions. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Bennett,  128 
Pac.  706,  706,  86  Okl.  358. 

The  term  "contractor,"  in  the  law  of 
master  and  servant,  does  not  include  one 
who,  though  having  some  experience  in  break- 
ing horses,  but  was  not  engaged  in  such  busi- 
ness as  a  vocation,  as  the  result  of  a  casual 
solicitation  of  employment,  agreed  to  take 
a  horse  and  drive  it  during  the  daytime,  re- 
turning it  to  the  owner's  stable  at  night 
Munich  V.  Brocker,  97  8.  W.  549,  551,  119  Mo. 
App.  332. 

Laborer-Hisriionyiiioiui 

Code  1907,  §  6849,  provides  that  one  who 
entices,  decoys,  or  persuades  any  apprentice 
or  servant  to  leave  the  service  or  employ- 
ment of  his  master  shall  be  fined  a  certain 
sum,  etc.  Section  6850  provides  that  one 
who  knowingly  interferes  with,  hires,  em- 
ploys, entices  away,  or  Induces  to  leave  the 
service  of  another,  any  lal'orer  or  servant, 
who  has  contracted  in  writing  to  serve  such 
other  for  a  given  time,  before  the  expiration 
of  the  time  contracted  for,  shall  be  fined,  eta 
Held,  construing  the  sections  so  as  to  per- 
mit each  to  operate,  that  section  6849  applies 
to  employes  of  a  cotton  mill  and  not  merely 
to  mental  servants;  the  word  "servant"  be- 
ing synonymous  with  "laborer"  as  so  used. 
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Abingdon  Mills  v.  Grogan,  52  South.  596,  508, 
167  Ala.  146.  • 

Manager,   foremaa,   or  siiperintendeiit 
of  oorporatton 

A  foreman  in  a  manufacturing  corpora- 
tion, although  he  may  not  perform  any  man- 
ual labor,  is  a  "servant"  of  the  corporation, 
within  Rev.  St  1878,  |  1769,  relating  to  the 
liability  of  stockholders  for  debts  of  the  cor- 
poration owing  to  clerks,  servants,  and  la- 
borers for  services  performed.  Sleeper  v. 
Goodwin,  31  N.  W.  335,  341,  67  Wis.  577. 

Acts  1903,  c.  237,  regulates  the  operation 
of  mines,  and  requii'es  the  employment  of  a 
certificated  mine  foreman  under  penalty,  and 
confers  on  such  foreman  control  of  the  mine 
with  reference  to  the  dutios  specified  In  the 
act,  independent  of  the  mine  owner,  securing 
the  faithful  discharge  of  such  duties  by  the 
imposition  of  penalties.  Held,  that  the  rela- 
tion of  master  and  servant  did  not  exist  be- 
tween the  mine  owner  and  his  certificated  | 
foreman  with  reference  to  the  duties  Imposed  j 
on  such  foreman  by  the  statute,  and  that  the  ! 
master  was  therefore  not  liable  for  injuries 
to  a  miner,  caused  by  the  foreman's  negli- 
gence in  the  performance  of  such  duties. 
Sale  Creek  Coal  &  Coke  Co.  v.  Prlddy,  96  S. 
W.  610,  612,  117  Tenn.  168,  10  Ann.  Cas.  745. 

Mnaieiaa 

"A  'servant*  is  one  who  is  employed  to 
render  personal  services  to  his  employer  oth- 
erwise than  in  the  pursuit  of  an  independent 
calling,  and  in  any  such  service  remains  en- 
tirely tmder  the  control  and  direction  of  the 
latter."  Thus  musicians,  employed  at  regu- 
lar wages  to  play  in  a  theater  or  other  place, 
are  "servants,"  within  the  meaning  of  Bank- 
ruptcy Act,  and  eutitleti  to  priority  of  pay-  j 
ment  from  the  estate  of  the  employer  in 
bankruptcy  for  their  wa^es  earned  within 
three  months.  In  re  Caldwell.  164  Fed.  515, 
516. 

Kiirse 

The  wages  of  a  sick  nurse  are  prescribed 
by  Civ.  Code  1870,  art.  3534.  in  one  year ;  she 
being  a  "servant"  within  such  section.  Suc- 
cession of  Dolsen,  56  South.  514,  515,  129  La. 
577. 

A  trained  nurse,  performing  her  usual 
duties  and  exercising  the  skill  which  is  the 
result  of  training  In  that  profession,  does 
not  come  within  the  definition  of  a  "servant," 
but  rather  is  one  who  renders  personal  serv- 
ices to  an  employer  in  the  pursuit  of  an  inde- 
pendent calling,  and  the  emplo^'er  is  not  lia- 
ble as  master  for  her  acts.  Parkes  v.  Season- 
good,  152  Fed.  583,  584,  585. 

FHyslolan 

The  term  "servant"  is  not  **re8tricted  to 
persons  engaged  in  menial  or  even  domestic 
service.  It  is  applicable  to  any  relation  in 
which,  with  reference  to  the  matter  out  of 
which  an  alleged  wrong  has  sprung,  the  per- 
son sought  to  be  charged  had  the  right  to 


control  the  action  of  the  person  doing  the 
alleged  wrong;  and  this  right  to  control  is 
the  conclusive  test  by  which  to  determine 
whether  the  relation  of  master  and  servant 
exists."  The  relation  of  master  and  servant 
subsists  between  an  accident  insurance  com- 
pany and  its  medical  adviser  in  the  exercise 
of  the  right  of  examination  of  injured  per- 
.sons  entitled  to  idemnity.  Tompkins  v.  Pa- 
cific Mut.  Life  Ins.  Co.,  44  S.  E.  439,  444,  53 
W.  Va.  479  (quoting  and  adopting  definition 
in  Thomp.  Neg.  §  578). 

Public  officer  distingraitlied 

Municipal  tree  wardens,  for  whose  ap- 
pointment provision  is  made  by  St  1910,  c. 
363,  and  by  Rev.  Laws,  c.  53,  §|  12,  13,  as 
amended  by  St.  1908,  c.  206,  S§  2,  3,  are  pub- 
lic officers,  and  not  "servants"  or  "agents," 
within  Rev.  Laws,  c.  171,  {  2,  as  amended  by 
St.  1907,  c.  375,  which  authorizes  recovery 
for  negligent  death  caused  by  a  person  or  cor- 
poration or  their  "agents  or  servants."  Don- 
ohue  V.  City  of  Newburyport,  98  N.  B.  1081, 
1082,  211  Mass.  561,  Ann.  Cas.  1913B,  742.   * 

"  •  •  ♦  An  officer  appointed  or  elect- 
ed by  a  municipal  corporation,  in  obedience 
to  law,  to  perform  a  public  service  In  which 
the  corporation  has  no  particular  interest, 
and  from  which  it  derives  no  special  benefit 
or  advantage  in  its  corporate  capacity,  is  not 
regarded  as  a  'servant'  or  *agent'  for  whose 
negligence  or  want  of  skill  In  the  i>erform^ 
ance  of  his  duties  a  municipal  corporation  is 
held  liable,  although  the  service  is  one  which 
the  corporation  is  bound  to  see  performed  in 
pursuance  of  a  duty  imposed  by  law  for  the 
general  welfare."  Under  Laws  1893,  p.  25, 
c.  29,  §  3,  as  amended  by  Laws  1897,  p.  59,  c. 
67,  §  1,  giving  the  highway  agent  of  a  town, 
under  direction  of  the  selectmen,  charge  of 
the  construction  and  repair  of  highways 
within  the  town  and  empowering  him  to  em- 
ploy men  and  teams,  the  highway  agent  and 
selectmen  are  public  officers  of  the  state,  and 
not  private  agents  of  the  town,  so  far  as  their 
duties  In  connection  with  the  construction 
and  repair  of  highways  are  concerned.  Un- 
der that  statute,  a  laborer  employed  by  the 
highway  agent  or  selectmen  to  work  upon 
the  highway  does  not  become  the  "servant" 
of  the  town  in  such  sen.se  as  to  impose  upon 
it  the  duties  of  a  master  towards  him,  al- 
though it  is  required  by  statute  to  pay  him 
his  wages,  and  although  it  has  power  to  em- 
ploy him  under  Pub.  St,  1901,  c.  40,  |  3,  au- 
thori7ing  towns  to  make  any  contracts  neces- 
sary for  the  transaction  of  public  business. 
O'Brien  v.  Town  of  Derry,  60  Atl.  843.  847, 
73  N.  H.  198  (quoting  and  adopting  the  defini- 
tion in  Wakefield  v.  Town  of  Newport,  62  N. 
H.  624,  625). 

"The  distinction  is  plainly  taken  between 
a  person  acting  as  a  'servant*  or  'employ^,* 
who  does  not  discharge  independent  duties 
but  acts  by  the  direction  of  others,  and  an 
'officer*  empowered  to  act  in  the  discharge  of 
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a  duty  or  legal  authority  in  official  life." 
Where  a  fireman,  wrongfully  discharged  from 
the  fire  department  of  the  city  of  New  York 
pending  reinstatement,  accepted  a  position  as 
sergeant  at  arms  to  the  council  of  the  mu- 
nicipal assembly,  he  was  a  mere  "employ^**  of 
the  city,  and  not  an  "officer,"  within  New 
York  City  Charter  (Laws  1897,  p.  543,  c  378, 
I  1549),  prohibiting  "municipal  officers"  from 
holding  two  offices.  Padden  v.  New  York,  92 
N.  Y.  Supp.  926,  928,  45  Misc.  Rep.  517  (quot- 
ing and  adopting  definition  In  Olmstead  v. 
City  of  New  York,  42  N.  Y.  Super.  Ct  481, 
and  citing  People  ex  rel.  Gilchrist  v.  Murray, 
73  N.  Y.  635). 

Railroad  oondiictor 

It  was  not  error  to  modify  a  charge  that 
if  the  Jury  believed  that  plaintiff  purchased 
a  ticket  to  a  certain  station,  but  remained  on 
the  train  and  did  not  get  ofP  there,  and  did 
not  communicate  his  Intention  to  get  off  at  a 
place  further  on,  to  the  conductor,  and  if  the 
conductor  did  not  know  that  plaintiff  intend- 
ed to  leave  the  train  when  he  did,  they  should 
find  for  defendant,  by  substituting  "defend- 
ant's servants"  for  the  word  "conductor," 
where  first  used,  and  "such  servant"  for 
"conductor"  where  it  later  appeared;  there 
being  no  substantial  differenge  between  the 
words;  "servants"  including  "conductor." 
Cornell  v.  Chicago,  R.  I.  &  P.  R.  Co.,  128  S. 
W.  1021,  1024,  143  Mo.  App.  598. 

Wife 

Ordinarily  the  relation  of  master  and 
servant  involves  such  a  right  of  control  as 
implies  a  right  to  discharge  from  the  servi 
ice  or  employment  for  disobedience.  For  the 
purpose  of  charging  the  defendant,  as  a  mas- 
ter, with  injury  of  the  plaintiff  through  neg- 
ligent use  of  the  defendant's  property  by 
a  third  person,  it  Is  not  enough  that  such 
third  person  was  at  the  time  in  possession  of 
the  property  with  the  assent  of  the  defend- 
ant; but  he  must  have  been  in  the  employ- 
ment or  service  of  the  defendant,  and  under 
his  control  therein.  Where  the  wife  Is  en- 
gaged In  the  use  of  her  husband's  personal 
property  in  the  performance  of  her  duty  as  a 
wife,  in  domestic  service  for  herself  and  her 
ftimily,  including  her  husband,  not  in  his 
presence,  he  is  not  liable  for  a  personal  in- 
jury inflicted  by  her,  not  by  his  direction,  but 
by  her  trespass  through  her  negligent  use  of 
such  property.  In  her  conduct  in  the  man- 
agement of  the  affairs  within  her  proper  do- 
mestic sphere,  while  she  is  performing  her 
duties  as  wife,  much  the  same  as  at  common 
law,  she  acts  with  a  discretion  which  does 
not  belong  to  one  standing  in  the  relation  of 
a  "servant,"  and  is  liable  for  her  torts  there- 
in as  if  sole,  and  her  husband  is  not  liable. 
And  so  a  complaint  alleging  that  P.,  as  the 
servant  of  A.,  was  driving  his  team,  that  P., 
who  was  A.'8  wife,  was  so  driving  as  his  serv- 
ant, that  she,  as  such  servant,  she  being  the 
wife  of  A^  so  negligently  drove  it  that  it 


stru<A  plaintiff,  does  not  show  that  P.  was  In 
the  service  of  A.  so  as  to  make  him  liable. 
Radke  v.  Schlundt,  66  N.  B.  770,  771,  773,  774, 
30  Ind.  App.  213. 

SERVE 

The  word  "serve,"  as  used  in  Code  Civ. 
Proc.  I  210,  declaring  that  the  persons  whose 
names  are  returned  as  provided  in  the  pre- 
ceding section  for  selecting  Jurors  shall  be 
regular  Jurors  and  shall  serve  for  one  year, 
refers  to  the  time  during  which  they  may  be 
drawn  for  actual  Jury  service,  and  has  no 
reference  to  the  life  of  the  grand  jury  drawn 
from  their  number.  Halsey  v.  Superior 
Court,  of  City  and  County  of  San*  Frandsoo, 
91  Pac.  987,  990, 152  Cal.  71. 

SERVED 

See  Duly  Served;   Personally  Served. 

A  sherifiTs  return  of  a  writ  "served"  does 
not  necessarily  mean  a  legal  service,  and  Is 
not  conclusive  as  to  time  and  place  of  serv- 
ice, which  may  by  affidavit  be  shown  to  be  11- 
legaL  Chapman  ▼.  Cumming,  17  N.  J.  Law, 
11. 

Rev.  St  1898,  |  3049,  requiring  that  the 
notice  of  appeal  be  "served"  on  the  clerk  of 
the  lower  court,  does  not  require  that  the 
notice  be  directed  to  such  clerk.  In  re 
Geith's  Estate,  109  N.  W.  552,  554,  129  Wis. 
49a 

In  an  action  on  a  liquor  dealer's  bond  for 
damages  for  the  sale  of  liquor  to  plaintiffs 
husband  after  notice  not  to  sell,  an  allega- 
tion that  M.,  a  constable,  served  the  notice  on 
defendant  was  sufficient,  though  it  did  not 
state  that  he  delivered  It  to  him ;  it  being  in 
the  language  of  the  statute,  and  service  by 
delivery  being  what  was  meant  by  the  word 
"served."  Birkman  v.  Fahrenthold,  114  8. 
W.  428,  431.  52  Tex.  Civ.  App.  335. 

A  statute  relating  to  elections,  which 
provides  that,  on  a  petition  to  strike  from 
the  list  of  voters  the  name  of  any  fictitious 
person,  etc.,  sununons  shall  be  "served"  at 
his  place  of  residence,  means  that  the  sum- 
mons shall  be  left  at  his  place  of  residence. 
Carter  v.  Applegarth,  62  Atl.  710,  711,  712, 
102  Md.  341. 

Civ,  Code  1895,  §  5381,  which  requires  a 
writ  of  scire  facias  to  "be  'served'  by  the 
sheriff  of  the  county  in  which  the  party  to  be 
notified  may  reside,  twenty  days  before  the 
Bitting  of  the  court,"  contemplates  personal 
service.  Service  by  leaving  a  copy  at  the 
most  notorious  place  of  abode  of  the  defend- 
ant is  not  sufiiclent  Atwood  v.  Hlrsch  Bros., 
51  S.  E.  742,  123  Ga.  734. 

As  including;  appMuranoe 

Acts  1902  (P.  L.  p.  503,  S  4,  par.  1)  con- 
fers Jurisdiction  to  grant  a  divorce  where  ei- 
ther of  the  parties  resides  within  the  state 
at  the  time  of  the  adultery  charged  and  at 
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the  time  of  filing  the  bill ;  but!  paragraph  7 
confers  Jurisdiction  in  all  cases  except  deser- 
tion, when  either  of  the  parties  is  a  resident 
of  the  state  at  the  time  of  the  filing  of  the 
bill,  and  the  defendant  is  served  with  process 
within  the  state.  Section  6  provides  for  like 
process  and  procedure,  as  in  cases  under  the 
chancery  act,  which  (Revision  1902  [P.  L.  p. 
511,  §  6])  declares  that  a  written  appearance 
by  a  solicitor  shall  have  the  same  force  and 
effect  as  if  defendant  had  been  originally 
served  with  process  by  an  officer.  Held,  that 
the  phrase  '^served  with  process  within  the 
state,"  in  section  7,  included  an  appearance 
by  a  solicitor,  so  that,  where  a  nonresident 
wife  filed  a  bill  in  New  Jersey  for  a  divorce 
against  her  husband  for  adultery,  he  was  en- 
titled to  a  divorce  on  a  cross-bill  for  her  adul- 
tery committed  while  both  parties  were  resi- 
dents of  another  state.  Storms  v.  Storms,  64 
Atl.  700.  702,  71  N.  J.  Eq.  549. 

In  Civil  War 

Midshipmen  at  the  Naval  Academy  dur- 
ing the  Civil  War,  being  liable  to  be  called 
into  active  service,  and  in  some  instances 
having  been  actually  called  into  service,  must 
be  deemed  officers  of  the  Navy  "who  served 
during  the  Civil  War"  within  the  intent  of 
Navy  Personnel  Act  March  3,  1899,  c.  413,  § 
11,  30  Stat  1007,  and  entitled  to  be  retired 
with  the  rank  of  the  next  higher  grade.  Jas- 
per V.  United  States,  40  Ct  CI.  76,  77. 

SEBVINO 

Under  a  city  ordinance,  providing  for 
compensation  of  police  officers  "serving  as  pa- 
trolmen" at  $100  per  month,  the  word  "serv- 
ing" did  not  require  actual  rendition  of  serv- 
ices during  the  continuance  of  the  term,  as  a 
condition  to  drawing  of  salary,  being  equiva- 
lent to  the  phrase  **for  services  as  patrol- 
men." Peterson  v.  City  of  Butte,  120  Paa 
483,  484,  44  Mont  401,  Ann.  Cas.  1913B,  538. 

SERVICE 

See  Actual  Service;  Broker's  Services; 
Business  Service;  Civil  Service;  Con- 
tinue in  Service ;  Divine  Service ;  Do- 
mestic Service;  Entire  Business  Serv- 
ice; Extraordinary  Services;  For  His 
Services;  Good  of  the  Service;  Legal 
Services;  Mariner's  Service;  Personal 
Services  Rendered;  Present  Service; 
Professional  Services;  Public  Service; 
Religious  Services;  Salvage  Service; 
Sea  Service;  Unclassified  Service;  Un- 
serviceable. 

Engaged  in  services  requiring  his  pres- 
ence, see  Engaged. 

In  full  for  services,  see  In  Full. 

That  one  is  in  the  actual  **service"  of  an- 
other implies  compensation.  Willies  v.  Buf- 
falo, R.  &  P.  B.  Co.,  65  AtL  787,  789,  216  Pa. 
855. 


Where  defendant  agreed  to  pay  for  plaln- 
tilTs  "services"  in  caring  for,  harvesting,  and 
warehousing  certain  hops,  the  term  "services" 
was  not  limited  to  plaintiff's  personal  labor, 
but  included  expenditures  necessary  in  har- 
vesting the  crop.  Meyer  v.  Iiivesley,  107 
Pac.  476,  478,  66  Or.  383. 

As  meroliaiiclise 

See  Merchandise. 

As  property 

See  Property. 

Of  carrier 

The  railroad  commission  may  require  a 
railroad  company  to  maintain  an  agent  at 
the  depot  to  enable  the  public  to  transact 
business  with  him;  the  word  "service"  as 
used  in  the  act  Including  the  maintenance  of 
a  station  agent.  State  v.  Corvallis  ft  E.  R. 
Co.,  117  Pac.  980,  986,  59  Or.  450. 

In  a  statute  making  any  common  carrier, 
who  shall  receive  from  any  person  a  greater 
or  less  compensation  for  any  ''service  ren- 
dered" in  the  transportation  of  passengers  or 
property  than  it  charges  or  receives  from  any 
other  person  for  doing  a  like  service,  guUty 
of  unjust  discrimination,  the  term  ''service 
rendered"  refers  to  the  physical  service  of 
carriage.  Pennsylvania  R.  Co.  v.  Interna- 
tional Coal  Min.  Co.,  173  Fed.  1,  3,  97  0.  0.  A. 
383. 

Of  employ^ 

'The  distinctive  characteristics  prescrib- 
ed by  the  statute  as  essential  to.  be  found 
concurring  and  common  to  two  or  more  em* 
ploy^  in  order  to  constitate  them  fellow  serv- 
ants are:  First  They  must  be  'engaged  in 
the  common  service.'  As  here  used,  'serrioe' 
means  the  thing  or  work  being  performed 
for  the  employer  at  the  time  of  the  accident, 
and  out  of  which  it  grew,  and  'common' 
means  that  which  pertains  equally  to  the 
employ^  sought  to  be  held  fellow  .servants, 
and  therefore  'common  service'  means  the 
particular  thing  or  work  being  performed  for 
the  employer  at  the  time  of  the  accident,  and 
out  of  which  it  grew,  jointly,  by  the  employ^ 
sought  to  be  held  fellow  servants.  The  mem- 
bers of  a  crew  running  a  train,  though  each 
be  in  the  performance  of  different  acta  In 
reference  thereto,  are  all  'engaged  in  the 
common  service,'  for  they  are  Jointly  per- 
forming the  thing  or  work  of  managing  the 
train  for  the  employer;  but  they  would  not 
be  'engaged  in  the  common  service'  with  the 
members  of  a  crew  running  another  train 
for  the  employer  over  the  same  road,  for  one 
crew  would  be  Jointly  performing  the  thiniT 
or  work  of  managing  one  train,  while  the 
other  would  be  Jointly  performing  the  thing 
or  work  of  managing  the  other  train."  Mey- 
ers V.  San  Pedro.  L.  A.  &  S.  L.  B.  Co.,  104  Pac 
736,  742,  36  Utah.  307.  21  Ann.  Cas.  1229 
(quoting  and  adopting  definition  in  Gulf,  C.  ft 
S.  F.  Ry.  Co.  V.  Warner,  35  S.  W.  364,  88 
Tex,  475). 
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Of  military  officer 

An  army  officer  is  not  discharged  from 
"service"  by  his  retirement,  or  out  of  the 
service,  within  Acts  Feb.  27,  1877,  c.  69,  19 
Stat.  244,  May  26,  1900,  c.  586,  31  Stat.  210, 
and  March  2,  1901,  c.  803,  31  Stat.  902. 
United  States  v.  GiUmore,  189  Fed.  761,  763. 

Of  of&cer 

Under  Bal.  Ann.  Codes  &  St.  f  7218,  pro- 
viding that  if  any  officer,  whose  fees  are 
stated  by  law,  shall  cormptly  exact  any 
"greater  fees  for  any  services"  than  by  law 
are  stated,  the  expression  "greater  fees  for 
any  services"  means  services  actually  ren- 
dered  by  the  officer  in  the  line  of  his  official 
duties,  and  cannot  cover  a  payment  to  a 
coroner  for  not  holding  an  inquest  State  Y. 
Wainwright,  97  Pac  51,  52,  50  Wash.  225. 

Bums*  Ann.  St.  1901,  f  §  7945,  8194,  make 
it  the  duty  of  the  sheriff  to  keep  the  jail  and 
take  care  of  the  prisoners  therein.  Section 
6426  (Acts  1895,  p.  322,  c.  145,  §  21)  provides 
that  sheriffs  shall  be  entitled  to  receive  for 
their  "services"  the  "compensation"  specified 
in  the  act  and  no  other  "compensation."  Sec- 
tion 6444  (Acts  1895,  p.  325,  c.  145,  f  39)  pro- 
vides a  sheriff's  "salary."  Section  6540  (Acts 
1895,  p.  358,  c.  145,  §  136)  provides  that 
nothing  in  the  act  shall  be  so  construed  as  to 
allow  the  salary  and  also  the  fees  required  to 
be  taxed,  except  as  otherwise  provided.  Sec- 
tions 6530,  6682  (Acts  1895,  pp.  355,  356,  c 
145,  fS  124-126),  require  the  sheriff  to  turn 
over  to  the  county  treasurer  fees  collected, 
which,  in  a  measure,  shall  determine  his  sal- 
ary. Section  6528  (Acts  1895,  p.  352,  c.  145,  § 
122)  provides  for  the  taxation  by  the  sheriff, 
on  account  of  "services"  performed  by  him,  of 
the  fees  provided  by  law,  which  shall  belong 
to  the  county.  In  the  Itemization  following, 
he  is  authorized  to  tax  for  every  person  com- 
mitted to  jail,  to  be  paid  by  the  county,  25 
cents ;  for  discharging  each  person  from  jail, 
to  be  paid  by  the  county,  25  cents.  Held 
that,  while  such  provision  of  section  6528  was 
practically  a  re-enactment  of  a  former  pro- 
vision, construed  to  give  the  sheriff  such 
sums  as  his  own,  and  while  mileage  and  the 
cost  of  boarding  prisoners,  probably  intended 
to  be  given  to  the  sheriff  personally,  were 
other  items  included  in  such  section,  yet,  in 
view  of  the  abolishment  of  the  fee  system  by 
the  act  of  1895,  the  word  "services"  in  such 
section  must  be  held  to  include  the  admission 
and  discharge  of  a  prisoner  so  as  to  bring 
such  item  within  those  belonging  to  the  coun- 
ty. Starr  v.  Board  of  Com*rs  of  Delaware 
County,  79  N.  E.  390,  392,  40  Ind.  App.  7. 

Of  wife 

"The  term  'service,*  as  used  at  common 
law  In  relation  to  the  labor  performed  and 
aid  rendered  by  a  wife,  does  not  properly 
represent  the  dignity  of  the  wife's  work  as  a 
member  In  the  matrimonial  partnership  in 
Texas.    She  no  more  owes  service  to  the  hus- 


band than  he  to  her.  Her  duties  are  those  of 
the  wife  and  are  not  tc  be  valued  as  that  of  a 
servant  or  hireling."  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Jackson,  86  S.  W.  445,  446,  38  Tex. 
Civ.  App.  201  (quoting  and  adopting  definition 
in  Gainesville,  H.  &  W.  Ry.  Co.  v.  Lacey,  24 
S.  W.  269,  86  Tex.  244). 

In  an  action  for  the  death  of  plaintiff's 
wife,  owing  to  defendant's  negligence,  testi- 
mony of  the  husband  that  he  considered  a 
certain  sum  the  reasonable  value  of  his  wife's 
domestic  services  was  not  objectionable  on 
the  ground  that  it  was  irrelevant,  hearsay, 
and  had  no  tendency  to  prove  any  fact  in 
issue,  and  that  there  was  no  evidence  that 
the  witness  had  any  knowledge  of  the  fact. 
"The  term  'service,'  as  used  at  common  law 
in  relation  to  the  labor  performed  and  aid 
rendered  by  a  wife,  does  not  properly  repre- 
sent the  dignity  of  the  wife's  work  as  a 
member  of  the  matrimonial  partnership  in 
Texas.  She  no  more  owes  service  to  the  hus- 
band than  he  to  her.  Her  duties  are  those  of 
a  wife,  and  are  not  to  be  valued  as  that  of  a 
servant  or  hireling.  The  fruits  of  her  labor 
belong  to  the  community,  as  does  that  of  the 
husband,  and  the  same  rules  that  apply  to 
the  one  under  like  circumstances  apply  to 
the  other.  The  husband  usually  follows  a 
pursuit  which  makes  a  return  in  money,  and 
the  value  of  his  labor  can  be  ascertained  by  a 
comparison  with  that  of  other  men  in  like 
employment  with  like  ability.  The  wife's 
labor,  while  equally  valuable  in  the  communi- 
ty, does  not  command  a  price  in  the  market, 
and  therefore  cannot  be  proved  by  experts,  a^s 
can  that  of  the  husband."  Chicago,  R.  I.  & 
G.  R.  Co.  V.  Groner,  95  S.  W.  1118,  1120,  43 
Tex.  Civ.  App.  264  (quoting  and  adopting 
definition  in  Gainesville,  H.  &  W.  Ry.  Co.  v. 
Lacy,  24  S.  W.  269,  86  Tex.  244). 

In  an  action  by  a  husband  for  loss  of  the 
services  of  his  wife  through  personal  injury, 
the  word  "services"  ordinarily  signifies  wife- 
ly services  such  as  are  due  from  her,  and  In- 
cludes the  idea  of  her  society.  Indianapolis 
Sc  M.  Rapid  Transit  Co.  v.  Reeder,  85  N.  B. 
1042,  1043,  42  Ind.  App.  520. 

The  word  "services,"  in  the  rule  allow- 
ing a  husband  to  sue  for  personal  injuries  to 
his  wife,  included  any  pecuniary  injury  suf- 
fered from  the  loss  of  her  aid,  society,  and 
companionship;  and,  while  the  damages 
from  the  loss  of  services, .  society,  and  com- 
panionship are  not  susceptible  of  direct  proof, 
yet,  when  the  facts  are  shown,  the  assess- 
ment of  compensation  must  be  left  to  the 
sound  discretion  of  the  jury.  Indianapolis 
Traction  &  Terminal  Co.  v.  Menze,  88  N.  E. 
929,  930,  173  Ind.  31. 

"The  term  'services,'  when  employed  to 
indicate  the  ground  on  which  the  husband  is 
allowed  to  maintain  an  action,  is  used  in  a 
peculiar  sense,  and  falls  to  express  to  the 
common  mind  the  exact  legal  idea  intended 
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by  it.  Whatever  may  have  been  tbe  case  for- 
merly, or  may  sow  be  the  ease  in  some  states 
of  society,  service,  in  the  sense  of  labor  or 
assistance,  such  as  a  servant  might  perform 
or  render,  is  not  always  given  by  or  expected 
from  the  wife;  and,  if  an  action  were  to 
put  distinctly  in  issue  the  loss  of  such  serv- 
ices, it  might,  perhaps,  be  shown  in  the  most 
serious  cases  that  there  was  really  no  loss  at 
all.  But  it  could  not  be  reasonable  that  the 
wrongdoer  should  escape  responsibility  be- 
cause the  family  he  has  wronged  were  In 
such  circumstances,  moved  in  such  circles, 
and  were  subject  to  such  claims,  by  reason  of 
public  position  or  otherwise,  that  physical  la- 
bor by  the  wife  was  neither  expected  nor  de- 
sired. The  word  'service*  has  come  to  us  in 
this  connection  from  the  times  In  which  the 
action  originated,  and  it  Implies  whatever  aid, 
assistance,  comfort,  and  society  the  wife 
would  be  expected  to  render  to  or  bestow 
upon  her  husband,  under  the  circumstances 
and  in  the  condition  in  which  they  may  be 
placed,  whatever  those  may  be."  Womach 
V.  City  of  St  Joseph,  100  S.  W.  443,  448,  201 
Mo.  467,  10  L.  R.  A.  (N.  S.)  140  (quoting  and 
adopting  definition  in  1  Cooley,  Torts  [3d  Ed.] 
p.  470). 

SERVICE  (In  Praetloe) 

See  Direct  Service ;  Inadequate  Service ; 
Personal  Service;    Personally  Served. 

The  "service  of  a  subpoena"  is  but  the 
delivery  of  a  paper  to  a  party,  and  there  Is 
no  element  of  trespass  or  force  in  it.  It  does 
not  disturb  the  possession  of  property.  Hale 
V.  Henkel,  26  Sup.  Ct  370,  381,  201  U.  S. 
43,  50  L.  Ed.  652. 

The  word  "service,"  as  used  with  refer- 
ence to  summonses  and  other  legal  processes, 
means  the  reading  thereof  to  the  person  to 
be  served,  or  the  delivery  to  such  person  of 
the  original  or  a  copy  thereof,  and  the  phrase 
"service  of  a  notice,"  without  qualification, 
means  a  personal  service  of  a  written  notice. 
Clemmons  v.  State,  113  Pac.  238,  239,  5  Old. 
Cr.  119.  Wherever  a  statute  requires  notice 
to  be  served  in  a  legal  proceeding,  a  written 
notice  capable  of  legal  service,  of  proof  and 
return,  and  of  being  filed  is  intended,  espe- 
cially where  service  and  proof  thereof  are 
Jurisdictional.  The  expression  "service  of  no- 
tice," without  qualification  of  any  kind,  means 
a  personal  service  of  a  written  notice.  The 
word  "service,"  when  used  with  reference  to 
summonses,  notices,  and  other  legal  process- 
es, means  the  reading  of  the  same  to  the  per- 
son to  be  served  or  the  delivery  of  the  origi- 
nal or  a  copy  thereof.  Ensley  v.  State,  109 
Pac.  250,  252,  4  Okl.  Cr.  49. 

"When  notice  is  required  by  a  statute, 
and  no  manner  of  'service'  is  pointed  out, 
personal  service  is  meant."  Dalton  v.  St 
Louis,  M.  &  S.  E.  R.  Co.,  87  S.  W.  610,  612, 
113  Mo.  App.  71. 


Sezidoe  hj  mall 

Under  Rev.  Code  Civ.  Proc.,  |  554,  pro- 
viding that  "service  by  mail"  may  be  made 
where  the  person  making  the  service  and 
person  on  whom  it  is  to  be  made  reside  in' dif- 
ferent places,  between  which  there  is  a  regu- 
lar communication  by  mail,  the  service  is 
completed  from  the  time  the  paper  to  be  serv- 
ed is  deposited  in  the  post  oflSce,  prcJperly  ad- 
dressed and  stamped,  though  never  received. 
Griffin  v.  Board  of  County  Com'rs  of  Wal- 
worth County,  104  N.  W.  1117,  1119,  20  S,  D. 
142. 

The  test  in  determining  whether  "serv- 
ice by  mail"  suffices  is  whether  or  not  the  pa- 
per actually  came  Into  the  hands  of  the  per- 
son to  be  served.  If  by  reason  of  the  pres- 
ence of  a  return  card  on  the  envelope,  or  by 
reason  of  shortage  of  postage,  the  papers  do 
not  actually  come  into  the  possession  of  the 
party  on  whom  It  is  sought  to  serve  them, 
there  is  not  service;  but,  if  such  causes  do 
not  in  fact  prevent  the  actual  receipt  of  the 
papers,  they  become  immaterial  defects  and 
do  not  invalidate  the  service.  Under  Code 
Civ.  Proc.  I  707,  authorizing  service  of  papers 
in  an  action  by  mall  by  depositing  them  post- 
paid in  the  post  oflSce,  a  counterclaim  sent 
by  mail,  not  fully  prepaid,  to  plaintiff's  at- 
torneys, who  paid  the  postage  due  without 
objection,  and  after  learning  the  nature  of 
the  package  returned  it  to  defendant,  was 
legally  served.  Appeal  Printing  Co.  ▼.  Sher- 
man, 91  N.  X.  Supp.  178,  179,  99  App.  Div. 
533. 

Serriee  hj  telephone 

Under  Code  Cr.  Proc.  1895,  art  615,  de- 
claring that  a  subpoena  is  served  by  reading 
the  same  in  the  hearing  of  a  witness,  etc., 
reading  a  subpoena  to  a  witness  by  telephone 
is  not  a  valid  "service."  Ex  parte  Terrell 
(Tex.)  95  S.  W.  536,  537. 

SERVIOE  BRAKIS 

What  is  known  as  the  "service  brake" 
differs  from  the  emergency  brake  only  in  de- 
gree. If  the  full  force  of  air  Is  turned  upon 
the  brake,  that  is  an  "emergency  brake."  In 
ordinary  cases  less  than  the  full  force  Is 
turned  on,  and  that  Is  the  "service  brake." 
In  other  words,  there  is  only  one  set  of 
brakes,  and  the  difference  consists  In  the 
amount  of  air  pressure  which  is  applied. 
Norfolk  &  W.  R.  Co.  v.  Dean's  Adm'r,  59  S. 
E.  389,  391,  107  Va.  505. 

SERVICE  CONKECTED  WITH  TRANS- 
PORTATION 

Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c.  104,  §  15,  24  Stat.  384,  as  amended  by 
Act  June  18,  1910,  c.  309,  |  12,  36  Stat.  651) 
provides  that  if  the  owner  of  property  trans- 
ported under  the  act  directly  or  indirectly 
renders  any  service  connected  with  the  tran9> 
portatlon,  or  furnishes  any  iustrumentaUty 
used  therein,  the  charge  and  allowance  there- 
for shall  be  no  more  than  is  just  and  reason- 
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able,  and  the  commission  may,  after  hearing 
on  a  complaint,  or  on  its  own  initiative,  de- 
termine what  is  a  reasonable  charge,  •tc. 
Held,  that  cartage  of  sugar  from  refinery  to 
cars  did  not  constitute  '"transportation,"  nor 
a  "service  connected  with  transportation," 
within  such  act,  for  which  the  carrier  was 
justified  in  making  an  allowance  under  sec- 
tion 15 ;  and  that  such  allowance  constituted 
an  illegal  rebate.  American  Sugar  Refining 
Co.  V.  Delaware,  L.  &  W.  Ry.  Co.,  200  Fed. 
652,  666. 

SERVICE  IN  SWITCHING 

Employment  as  fireman  on  a  railway 
yard  switching  engine  is  ''service  in  switch- 
ing cars,"  within 'a  life  policy  provision  ex- 
empting insurer  from  liability  on  insured  en- 
tering such  service.  Dlseker  v.  Equitable 
Lrlfe  Assur.  Soc.  of  Unlled  States,  60  S.  E. 
153,  IW,  87  S.  O.  187. 

SERVICE  PCPiS 

The  term  "service  pipe"  or  wires,  as 
used  in  Laws  1890,  c.  566,  p.  1148,  §  65,  pro- 
viding that  no  corporation  shall  be  compelled 
to  lay  service  pipes  or  wires  through  frozen 
ground,  or  such  as  shall  otherwise  present 
serious  obstacles  to  laying  the  same,  means 
the  connection  from  the  street  main  or  wire 
to  the  house,  and  usually  the  expense  of  lay- 
ing that  Is  borne  by  both  the  company  and 
the  owner  In  proportions  agreed  upon  by 
them.  Moore  v.  Champlaln  Electric  Co.,  85 
N.  Y.  Supp.  37,  39,  88  App.  Div.  289. 

SERVICE  STOP 

^An  "emergency  brake"  on  a  train  is 
adapted  and  used  in  instances  of  emergency, 
as  its  name  implies,  while  a  "service  stop" 
is  used  in  ordinary  cases  where  a  stoppage 
of  the  train  can  be  accomplished  by  a  gradual 
•application  of  the  brakes.  Benedict  v.  Chi- 
cago G.  W.  R.  Co.,  78  S.  W.  60,  61,  104  Mo. 
App.  218. 

SERVICES  ACTUALIiY  RENDERED 

Where  one  appears  on  the  pay  rolls  of 
the  city  of  New  Orleans  and  receives  pay  for 
services  rendered  the 'city  by  another,  acting 
on  his  behalf,  he  does  not  violate  Act  155  of 
1888,  which  provides  "that  any  "person  who 
shall  knowingly  permit  his  name  to  be  car- 
ried on  the  pay  rolls  of  any  state,  parish,  mu- 
nicipal or  other  political  corporation,  as  em- 
ploy6,  and  receive  salary,  or  pay  for  the  serv- 
ices not  actually  rendered"  shall  be  guilty 
of  a  crime,  as  the  services  have  been  "actu- 
ally rendered,"  and  the  act  is  violated  only 
when  the  services  are  "not  actually  rendered." 
State  V.  Parrell,  57  South.  898,  130  L«^228. 

SERVIENT  ESTATE  OR  TENEMENT 

When  one  part  of  an  estate  is  dependent 
for  enjoyment  by  some  use  in  the  nature  of 
an  easement  in  the  other  part,  and  the  owner 
conveys  either  part  without  express  provision 


on  the  subject,  the  part  so  dependent,  thence 
called  the  "dominant  estate,"  carries  or  re- 
serves with  it  an  easement  of  such  use  In 
the  other,  thence  called  the  "servient  estate." 
Cherry  v.  Brlzzolara,  116  S.  W.  668,  671,  89 
Ark.  309,  21  L.  R.  A.  (N.  S.)  608. 

SERVILE  LABOR 

As  used  in  Gen.  St  1894,  g  6514,  provid- 
ing that  It  Is  a  defense  to  a  prosecution  for 
doing  "servile  labor"  on  the  first  day  of  the 
week  that  the  defendant  uniformly  keeps 
another  day  as  holy,  on  which  he  does  not  la- 
bor, the  term  "servile  labor"  is  infelicitous. 
By  no  construction,  however,  can  it  be  per- 
verted into  a  definition  which  would  apply  to 
a  groceryman,  publicly  selling  his  wares,  to 
be  defined  as  a  servile  laborer.  State  v. 
Weiss,  105  N.  W.  1127,  1128,  97  Minn.  125,  7 
Ann.  Cas.  932. 

SERVITUDE 

See  Additional  Servitude:  Continuous 
Servitude ;  Involuntary  Servitude ; 
Personal  Servitude;   Urban  Servitude. 

Discontinuous  servitude,  see  Discontinu- 
ous Easement. 

The  "servitude"  of  the  civil  law  has  a 
much  wider  signification  than  the  easement  of 
the  common  law,  comprehending  many  rights 
which  in  the  latter  /all  under  the  division  of 
profits  k  prendre.  The  owner  of  an  entire 
tract  of  land,  or  of  two  or  more  adjoining 
parcels,  may  so  employ  a  part  thereof  as  to 
create  a  seeming  servitude  in  favor  of  anoth- 
er portion  to  which  the  use  becomes  appurte- 
nant. Such  use  is  tantamount  to  an  ease- 
ment at  will,  so  long  as  the  unity  of  owner- 
ship continues,  and  is  described  as  a  "quasi 
easement."  German  Savings  A  Loan  Society 
V.  Gordon,  102  Pac.  736,  737,  54  Or.  147,  26 
U  R.  A.  (N..  S.)  331  (citing  Kieffer  T.  Imhofif, 
26  Pa.  438,  442). 

SESAME  OIL 

The  provision  for  **sesame  oil"  In  the 
Tariff  Act  held  to  Include  ground  sesame  seed 
in  the  form  of  pulp,  from  which  the  oil  has 
not  been  removed,  the  article  being  known 
commercially  as  sesame  oil.  It  Is  immaterial 
that  there  is  another  and  more  refined  prod- 
uct known  and  dealt  in  under  the  same 
name.  F.  Zaloom  &  Sons  Y.  United  States, 
140  Fed.  31,  32. 

SESSION 

See  Annual  Session;  Church  SessioDs; 
First  Regular  Session;  In  Session; 
Joint  Session;  Last  Session;  Next 
Session;  Special  Session. 

Under  County  Law,  Laws  1892,  p.  1750, 
c.  686,  i  23,  providing  that  each  supervisor 
shall  receive  $4  per  day  for  attending  ses- 
sions of  the  board,  and  mileage  for  once  going 
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and  returning  between  his  residenoe  and  the 
place  of  meeting  for  each  regular  and  special 
session,  and  section  10  (page  1745),  providing 
that  the  board  shall  meet  annually*  may 
hold  special  meetings,  and  may  adjourn 
from  time  to  time,  the  terms  "annual  meet- 
ing" and  "regular  session"  are  synonymous, 
and  a  "regular"  or  "special"  session  is  meas- 
ured by  its  actual  duration;  each  day  not 
being  a  session,  within  section  23,  so  as  to  en- 
title the  supervisors  to  mileage  for  each  day's 
actual  attendance  at  sessions  of  their  boards. 
Wallace  v.  Jones,  107  N.  Y.  Supp.  288,  290, 
122  App.  Div.  497. 

The  meaning  of  the  word  "session"  large- 
ly depends  upon  the  connection  in  which  the 
word  is  used,  and  may  mean  one  thing  in  one 
section  or  paragraph  of  a  law  and  some- 
thing else  in  another.  Under  a  city  charter 
declaring  that  the  city  council  shall  meet  up- 
on a  stated  time  in  each  year,  and  continue 
in  "session"  120  days,  and  no  longer  in  each 
year,  with  the  provision  that  the  council  may 
arrange  its  sittings  so  that  the  same  may  be 
held  continuously  or  otherwise,  the  council 
may  continue  in  session  for  120  days,  and  no 
longer,  in  each  year,  but  it  does  not  prohibit 
the  council  from  continuing  the  considera- 
tion, during  the  second  year  of  the  two-year 
term  for  which  Its  members  are  elected,  of  an 
ordinance  introduced  and  partly  disposed  of 
during  the  first  year.  Bond  v.  Mayor,  etc., 
of  Baltimore,  74  Atl.  14,  17,  111  Md.  364. 

Of  ooart 

"The  term  'session,'  when  applied  to 
courts,  means  the  whole  term.  In  legal  con- 
struction, the  whole  term  is  construed  as  but 
one  day,  and  that  day  is  always  referred 
to  the  first  day  or  commencement  of  the 
term."  Cresap  v.  Cresap,  46  S.  B.  682,  583, 
54  W.  Va.  581  (quoting  Dew  v.  Judges  of 
Sweet  Spring  District  Court,  3  Hen.  &  M. 
[13  Va.l  27,  3  Am.  Dec.  639). 

"Session,"  as  applied  to  courts,  means  an 
entire  term,  and,  in  legal  construction,  the 
whole  term  is  construed  as  a  single  day. 
Risher  v.  Wheeling  Roofing  &  Cornice  Co., 
49  S.  B.  1016,  1018,  57  W.  Va.  149  (citing 
Dunn's  Ex'rs  v.  Renick,  22  S.  E.  66,  40  W.  Va. 
349;  Dew  v.  Judges  of  Sweet  Spring  District 
Court,  3  Hen.  &  M.  [13  Va.]  27,  3  Am.  Dec. 
639). 

A  court  is  defined  as  "the  persons  offi- 
cially assembled  under  authority  of  law  at 
the  appropriate  time  and  place  for  the  ad- 
ministration of  justice,"  while  the  word 
"term,"  when  used  with  reference  to  a  court, 
signifies  the  space  of  time  during  which  the 
court  holds  a  session.  A  "session"  signifies 
the  time  during  the  term  when  the  court  sits 
for  the  transaction  of  business;  therefore 
there  is  a  <*lear  distinction  between  '*the  ad- 
journment of  court"  and  the  "adjournment 
of  the  term."  Parrott  v.  Wolcott,  106  N.  W. 
607,  608.  75  Xeb.  530  (citing  Webst  Diet; 
Black,  Law  Diet). 


Same— As  gynonsmoiis  with  term 

Q?he  word  "session"  is  defined  as  *'the 
time,  period,  or  term  during  which  a  court, 
council,  Legislature,  etc,  meets  daily  for 
business,  or  the  space  of  time  between  the 
first  meeting  and  the  'prorogation  or  adjourn- 
ment; thus  a  session  of  Parliament  is  opened 
with  a  speech  from  the  throne  and  closed  by 
prorogation.  The  session  of  a  judicial  court 
is  called  a  "term."  So  where  plalntiif  filed 
an  affidavit  for  an  appeal  without  bond,  as 
required  by  Rev.  St.  1895,  art.  1401.  where- 
upon the  court  made  an  Order  certifying  that 
plaintlflC,  by  presenting  such  afi3davit  "with- 
in term  time,"  has  made  proof  of  his  Inabili- 
ty to  pay  the  costs  of  appeal  or  give  security 
therefor,  and  is  permitted  to  prosecute  his 
appeal  on  said  aflSdavit  In  lieu  of  a  cost  bond 
on  appeal,  and  such  certificate  was  dated  May 
12,  1904,  and  showed  that  the  term  of  court 
began  March  7th  and  ended  May  14,  1904, 
it  was  held  that  such  certificate  sufiSdently 
showed  that  the  proof  on  which  it  was  issued 
was  made  while  the  court  was  actually  in 
session.  Emerson  v.  Missouri,  K.  ft  T.  R.  Co. 
of  Texas,  82  S.  W.  1080,  37  Tex.  Civ.  App. 
110  (citing  Webst  Int  Diet.). 

The  word  "session"  does  not  have  a  sin- 
gle, fixed,  and  definite  meaning,  but  is  vari- 
ously used  in  statutes  and  constitutions. 
In  Rev.  St.  |  1038,  providing  that  any  Dis- 
trict Court  may,  by  order  entered  on  its  min- 
utes, remit  any  indictment  pending  thereon 
"to  the  next  session  of  the  Circuit  Court  for 
the  same  district,"  and  thereon  the  proceed- 
ings in  such  case  shall  be  the  same  in  the 
Circuit  Court  as  If  such  Indictment  had  been 
originally  found  and  presented  therein,  the 
word  ''session"  is  used  as  meaning  an  actual 
sitting  of  the  court  for  transaction  of  busi- 
ness, and  not  in  the  sense  of  "term,"  and  the 
Circuit  Court  has  Jurisdiction  to  proceed 
with  a  case  so  remitted  at  the  then  current 
term.  United  States  v.  Dietrich,  126  Fed. 
659,  660. 

In  the  act  of  the  Legislature  of  1909,  en- 
titled "An  act  providing  for  holding  county 
court  at  the  town  of  Prague,  in  Lincoln  coun- 
ty," the  words  "term"  and  "session"  are  used 
interchangeably.  Rakowslii  v.  Wagoner,  103 
Pac.  632,  633,  24  Okl.  282. 

Local  Option  Law  (Laws  1905,  p.  47,  c 
2)  §  10,  provides  that  the  county  court  11 
days  after  election,  or  as  soon  thereafter  as 
practicable,  shall  hold  a  'special  session," 
and,  if  a  majority  of  the  votes  are  for  pro- 
hibition, the  court  shall  immediately  make 
an  order  declaring  the  result  of  the  vote  and 
absolutely  prohibiting  the  sale  of  intoxicating 
liquors,  etc.  Held,  that  the  court,  by  an- 
nouncing the  result  of  the  election  at  a  spe- 
cial session  called  during  peneral  term,  did 
not  invalidate  the  proceedings,  the  words 
"special  session,"  as  used  in  the  act,  not  be- 
ing synonymous  with  "special  term"  (the 
word  "term"  signifying  "the  space  of  time 
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during  whlcb  the  ooort  holds  a  session") ,  and 
the  word  ^'session/'  as  used,  referring  to  a 
temporary  sitting  of  the  court,  for  the  trans- 
action of  special  business  assigned  to  them, 
which  may  occur  either  during  a  general  or 
special  term;  and,  if  all  members  are  pres- 
ent for  such  purpose,  it  is  immaterial  as  to 
how  it  was  called,  or  when,  providing  the 
time  prescribed  by  the  act  for  such  special 
sitting  has  elapsed.  State  v.  Edmunds,  104 
Pac.  480,  432,  56  Or.  236  (quoting  and  adopt- 
ing definition  in  Bouv.  Law  Diet.). 

The  word  •*term,"  as  used  In  Acts  1878, 
Ko.  30,  p.  56,  I  1,  means  the  session  during 
which  the  court  is  actually  open,  as  distin- 
guished from  the  "continuous  session*'  of  ten 
months  provided  for  by  Const,  art  117. 
State  V.  Vicknair,  43  South.  636,  687,  118  La. 
968. 

Laws  1905,  p.  47,  {§  10,  11  (L.  O.  L.  §§ 
4929,  4930),  provides  for  the  holdins:  of  local 
option  elections  and  the  making  of  returns  to 
the  county  court,  and  then  declares  that  the 
court,  on  the  11th  day  after  the  election,  or 
as  soon  thereafter  as  practicable,  shall  hold 
a  special  '"session,"  and  If  the  majority  of  the 
votes  in  the  county  as  a  whole,  or  in  any  sub- 
division thereof,  etc.,  are  for  prohibition,  the 
court  shall  make  an  order  declaring  the  re- 
sult and  absolutely  prohibiting  the  sale  of 
liquor,  etc.  Held,  that  the  word  "session," 
as  applied  to  the  court,  while  usually  refer- 
ring to  an  actual  sitting  and  transaction  of 
business,  yet,  as  used  iy.  such  provision,  might 
be  construed  to  mean  the  legislative  appoint- 
ment of  a  term  of  the  county  court  for  the 
special  purposes  of  the  act.  State  v.  Mad- 
dock,  115  Pac.  426,  428,  58  Or.  542. 

SBSSION  UkWS 

Under  Const,  art.  19,  §  2,  providing  that 
proposed  constitutional  amendments  shall  be 
published  with  the  "Session  Laws,"  and  that 
the  Secretary  of  State  shall  "also"  cause  the 
amendments  to  be  published  in  newspapers 
for  four  successive  weeks  previous  to  the 
next  general  election,  the  publication  for  four 
weeks  previous  to  the  next  general  election 
relates  only  to  newspapers  and  not  to  Ses- 
sion Laws,  since  the  word  "also"  is  used  in 
the  sense  of  "besides,"  and  **further,"  and 
means  *in  like  manner,"  and  since  the  "Ses- 
sion Laws"  is  not  a  serial  publication  or  one 
that  is  made  at  a  fixed  period  or  at  regularly 
recurring  intervals,  but  is  published  only 
once  as  a  permanent  memorial  for  its  desig- 
nated contents.  Pearce  v.  People,  127  Pac. 
224,  226,  58  Colo.  399. 

SET 

Precions  atones 

In  the  provision  of  the  Tariff  Act  for 
'^diamonds   and   other   precious   stones    ad- 
vanced in  condition  or  value  from  their  natu- 
ral state  by  cleaving,  splitting,  cutting,  or! 
other  process,  and  not  set,"  the  word  "set"! 

4  WD8.&  P.2D  Seb.— 35 


r  has  a  well-known  and  well-defined  trade 
meaning  in  connection  with  precious  stones, 
which  will  not  Include  the  Insertion  of  an 
agate  bearing  in  a  scale.  The  provision  Is 
intended  to  cover  only  precious  stones  in- 
tended for  Jewelry  purposes,  and  not  such  as 
are  fitted  for  use  as  bearings.  Smith  v.  Com- 
puting Scale  Co.,  147  Fed.  890.  891  (citing 
Erhardt  v.  Hahn,  55  Fed.  273,  5  C.  O.  A.  99; 
Hahn  v.  United  States,  100  Fed.  635,  40  C. 
C.  A.  622 ;  Hahn  v.  United  States,  121  Fed. 
152). 

Tool 

A  "set"  or  "snap"  is  a  tool  used  to  re- 
ceive the  blows  of  the  sledge  in  riveting  the 
plates  of  metal  beams.  The  ordinary  rule 
of  the  nonliability  of  an  employer  for  Injury 
sustained  by  an  adult  employ^  of  ordinary 
discretion  through  the  voluntary  use  of  a 
defective  tool,  when  the  facts  and  the  danger 
were  within  the  comprehension  of  any  ordi- 
narily Intelligent  and  prudent  man,  and  were 
as  completely  within  the  knowledge  and  ap- 
preciation of  the  servant  as  of  the  master,  is 
here  applied  to  the  case  of  a  man  who  lost  an 
eye  by  being  struck  by  a  sliver  of  steel  from 
a  "set"  or  "snap"  used  to  receive  the  blows 
of  the  sledge  In  riveting  I<4i>eams.  Qlllaspie 
V.  United  Iron  Works  Ca,  90  Pac.  760,  761, 
76  Kan.  70. 


SET  APART 

Under  Code  Civ.  Proc.  f  1468,  providing 
that,  when  property  is  "set  apart"  to  the  use 
of  the  family  of  a  decedent,  one-half  shall  be- 
long to  the  widow  and  the  remainder  to  the 
children,  and  also  providing  for  an  allow- 
ance for  the  family,  which  by  section  1467  Is 
made  a  charge  against  the  estate,  a  widow, 
to  whom  a  family  allowance  has  been  paid, 
is  not  accountable  to  the  children  after  their 
majority  for  shares  not  expended  for  their 
support;  section  1468  applying  to  tangible 
property,  such  as  exempt  property  or  a  home- 
stead, and  not  to  a  family  allowance.  BeU 
V.  Bell,  83  Pac.  814,  2  Cal.  App.  338. 

SET  ASIDE 

IHvldeAd 

Text-writers,  in  using  the  terms  "set 
aside,"  "set  apart,"  and  "actually  set  apart," 
with  reference  to  dividends,  proceed  on  the 
theory  that  the  act  of  de<laring  a  dividend, 
operating,  as  it  does,  as  an  actual  severance 
of  the  dividend  from  the  stock  and  corpus  of 
the  corporate  property,  is  ipso  facto,  in  and 
of  itself,  the  setting  apart,  setting  aside,  and 
segregating  such  dividend  in  the  sense  that 
it  creates  an  immediate  right  of  the  stock- 
holder to  demand  and  recover  the  same  when 
due.  The  doctrine  is  that  by  the  mere  dec- 
laration the  dividend  becomes  immediately 
separated  and  segregated  from  the  stock 
and  exists  independently  of  it;  that  the 
right  thereto  becomes  at  once  immediately 
fixed  and  absolute  in  the  stockholder,  and 
from  thenceforth  the  right  of  each  indlvidu- 
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al  stockholder  Is  cbanged  from  that  of  part- 
ner and  part  owner  of  the  corporate  prop- 
erty to  a  status  absolutely  adverse  to  every 
other  stockholder  and  to  the  corporation  It- 
self, in  so  far  as  his  pro  rata  proportion  of 
the  dividend  is  concerned.  McLaren  v.  Cres- 
cent Planing  Mill  Co..  93  S.  W.  819,  822, 
117  Mo.  App.  40. 

SET  FIRE  TO 

Revisal  1905,  {  3346,  which  provides  that 
if  any  person  shall  "set  Are  to  any  woods" 
on  his  own  property,  without  notice  to  ad- 
joining landowners,  and  without  taking  ef- 
fectual care  to  extinguish  the  fire  before  It 
reach  adjoining  lands,  he  Is  liable  in  an  ac- 
tion to  any  one  Injured,  refers  to  setting  fires 
upon  woodland,  and  does  not  apply  unless 
the  firing  is  voluntary  or  intentional;  and 
hence  has  no  application  to  the  case  of  a  man- 
ufacturing company,  burning  off  Its  right  of 
way,  where  straw,  tree  tops,  etc.,  had  ac- 
cumulated, and  negligently  allowing  the  fire 
to  escape  to  land  of  an  adjoining  owner. 
Mizzell  V.  Branning  Mfg.  Co.,  73  S.  E.  802, 
803,  158  N.  C.  265. 

SET  FOR  HEARING 

Within  chancery  practice  rule  28,  pro- 
viding that  a  dismissal  of  the  bill,  caused  by 
complainant  ''after  the  cause  is  set  dow^n  to 
be  heard,"  Is  a  bar  to  another  suit  for  the 
same  matter,  a  cause  being  at  issue,  as  it  is 
when  answer  is  filed,  stands  on  the  docket 
to  be  called  and  heard  as  a  matter  of  course 
at  the  next  term,  and  if  it  then  "comes  on  to 
be  heard,"  and  is  continued  to  the  next  term, 
this  is  a  **setting  down  to  be  heard"  at  the 
next  term.  Boon  v.  Riley,  54  South.  997, 
998,  171  Ala.  657. 

SET  FOR  TRIAL 

A  stipulation  filed  in  court,  signed  by 
the  counsel  of  the  parties,  agreeing  that  the 
cause  should  be  "set  down  for  trial"  for  a 
certain  day  of  a  certain  term,  means  a  trial 
on  the  merits,  and  is  an  unlimited  appear- 
ance by  the  defendant,  waiving  a  right  to 
plead  to  the  jurisdiction.  Markey  v.  Louisi- 
ana &  M.  R.  R.  Co.,  84  S.  W.  61,  64,  185  Mo. 
348. 

SET  FORTH 

See  Substantially  as  Set  Forth. 

In  section  5086,  Rev.  St.,  providing  that 
a  copy  of  the  account  may  be  set  forth  in  an 
action  founded  upon  an  account,  the  term 
"set  forth"  means  placing  or  putting  a  copy 
in  the  proper  place.  Buffalo  Forge  Co.  v. 
Clevelaud  Steam  Fitting  &  Supply  Co.,  92  N. 
B.  238,  240,  82  Ohio  St.  199. 

SET  MY  HAND  AlfD  SEAIi 

See  My  Hand  and  SeaL 

SET  OFF 
As  separate 

The  term  **set  off,"  as  used  In  a  statute 
requiring  that  the  return  of  an  ofiScer  on 


an  execution  shall  state  that  the  appraisers 
appraised  and  "set  off"  the  premises,  means 
to  separate  or  assign  for  the  purpose  of  satis- 
fying the  execution  and  oflicer*s  fees  so  far 
as  an  appraised  value  of  the  land  will  go, 
and  a  return  which  adopts  the  return  of  the 
appraiser,  but  which  does  not  follow  the  di- 
rections specifically  of  the  statute,  is  suffi- 
cient. Brackett  v.  McKenney,  65  Me.  504, 
506. 

SET-OFF 

See,  also,  Counterclaim ;  Recoupment. 

A  "set-off"  is  not  technically  a  matter  of 
defense  and  does  not  sound  in  damages,  but 
is  a  money  demand  by  defendant  against 
plaintiff,  arising  on  contract  and  constituting 
a  debt  Independent  of  and  unconnected  with 
the  cause  of  action  set  forth  in  the  complaint 
J.  S.  Wood  &  Bro.  v.  M.  E.  Jones  &  Son,  73 
S.  E.  1099,  1100,  10  Ga.  App.  735;  Krausse 
V.  Greenfield,  123  Pac.  392,  394,  61  Or.  602. 

A  **set-off"  is  a  final  demand  arising  from 
an  independent  transaction,  liquidated  or  un- 
liquidated, not  sounding  in  damages,  subsist- 
ing between  the  parties  at  the  commencement 
of  the  suit.  Theo.  Poull  &  Co.  v.  Foy-Hays 
Const.  Co.,  48  South.  785,  786, 159  Ala.  463. 

A  "set-off"  is  in  the  nature  of  a  cross- 
demand  and,  being  incomplete  at  the  impetra- 
tlon  of  the  writ,  is  not  available  to  the  de- 
fendant. Pocono  Spring  Water  Ice  Co.  v. 
American  Ice  Co.,  64  Atl.  398,  400,  214  Pa. 
640. 

"A  "set-off*  is  a  counter  demand,  general- 
ly of  a  liquidated  debt,  growing  out  of  an 
independent  transaction  for  which  an  action 
might  be  maintained  by  the  defendant  against 
the  plaintiff."  "A  'set-off*  means  a  cross- 
claim  for  which  an  action  might  be  mt^lntaln- 
ed  against  the  plaintiff  and  is  very  different 
from  a  mere  right  to  a  deduction  from  or 
reduction  of  his  demand  on  account  of  some 
matter  connected  therewith,  and  which  may 
be  given  in  evidence  under  the  general  issue, 
such  as  payment  on  account,  etc.'*  Sawyer 
V.  Van  Dereu,  66  Atl.  396,  398,  74  N.  J.  Law, 
G73  (quoting  and  adopting  definition  in  2 
Saund.  PI.  &  Ev.  786). 

A  "set-off"  is  a  counter  demand,  generally 
of  a  liquidated  debt,  growing  out  of  an  in- 
dependent transaction  for  which  an  action 
might  be  maintained  by  the  defendant 
against  plaintiff,  exhibited  by  the  defendant 
to  counterbalance  the  plaintiff's  recovery 
either  in  part  or  in  whole,  and,  as  the  case 
may  be,  to  recover  a  Judgment  in  his  own 
favor  for  the  balance.  A  set-off  Is  not  cog- 
nizable in  admiralty  except  so  far  as  it  re- 
lates to  the  particular  transaction  which  is 
the  subject  of  the  action  and  goes  to  reduce 
or  overcome  libelant's  demand.  Hastorf  ▼. 
Dcgnon-M'Lean  Contracting  Co.,  128  Fed. 
982,  983. 

Whether  a  claim  is  of  a  nature  connoted 
by  the  term  "set-off,"  and  whether,  as  to  its 


SET-OFP 


647 


SET-OFP 


liquidated  or  anliquldated  character,  capable 
of  being  tlie  subject  of  set-off,  La  to  be  deter- 
mined by  applying  the  test,  Will  an  action  of 
indebitatus  assumpsit  lie  thereon?  If  so,  it 
is  liquidated  within  the  legal  meaning  of  the 
word  "set-off."  Links  v.  Mariowe,  84  Atl. 
1056,  1057,  83  N.  J.  Law,  389. 

Unliquidated  damages  for  breach  of  con- 
tract cannot  be  a  "set-ofT*  within  the  mean- 
ing of  the  statute  providing  that,  in  actions 
against  joint  obligors,  any  debt  or  demand 
due  from  plaintiff  to  defendant,  or  to  all  the 
obligors  in  the  contract  sued  on  may  be  set 
off  against  the  demand  of  plaintiff;  a  set- 
off being  a  debt.  National  Handle  Co.  y. 
Huffman,  120  S.  W.  680,  692,  140  Mo.  App. 
634. 

"The  right  of  set-off  does  not  attach  to 
the  debt  itself,  nor  depend  upon  the  mutual- 
ity of  the  debts  in  their  origin  as  an  inherent 
quality  belonging  to  such  debts,  but  upon 
the  situation  and  rights  of  the  parties  be- 
tween whom  it  is  sought  to  be  enforced.  It 
is  a  privilege  attaching  to  the  remedy  only." 
Wabash  R.  Co.  v.  Bowring,  77  S.  W.  106, 
108,  103  Mo.  App.  158  (citing  Qreene  v.  Dar- 
ling [U.  S.l  10  Fed.  Cas.  1144;  Waterman, 
Set-Off,  §  17).  "The  right  of  set-off  is  not 
an  equity  which  the  origiual  debtor  may,  at 
all  events,  assert  against  the  assignor  or  as- 
signee of  the  debt,  whether  he  has  or  has 
not  notice  of  its  existence.  There  is  no  such 
equity  to  have  debts  set  off  against  each  oth- 
er which  attaches  to  the  debts  themselves 
and  travels  with  them  into  whatsoever  hands 
they  may  come,  though  it  is  doubtless  true 
that  where  there  are  mutual  subsisting  debts, 
and  either  an  express  or  implied  agreement 
of  stoppage  pro  tanto  or  mutual  credit,  the 
court  of  equity  vrill  enforce  it  against  his 
assignee  with  notice."  Wolcott  v.  Sullivan 
[N.  Y.]  1  Edw.  Ch.  399.  A  plaintiff's  right 
to  have  his  Judgment  against  defendant  set 
off  against  defendant's  Judgment  against 
plaintiff  Is  not  affected  by  defendant's  equi- 
table assignment  of  half  of  his  Judgment, 
plaintiff  not  assenting  thereto,  or  by  the  as- 
signment of  all  of  it,  the  assignee  taking  with 
knowledge  of  plaintiff's  prior  judgment.  Wa- 
bash R.  Co.  V.  Bowring.  77  S.  W.  106, 108, 103 
Mo.  App.  158. 

A  "set-ofiT  filed  in  an  action  is,  by  the 
express  provisions  of  Rev.  St.  1899,  {  4499, 
an  Independent  action  brought  by  defendant 
against  the  plaintiff,  and  the  dismissal  or 
discontinuance  of  plaintiff's  action  does  not 
affect  the  set-off,  but  defendant  may,  not- 
withstanding such  discontinuance  or  dismis- 
sal of  the  plaintiff's  action,  prosecute  his  set- 
off to  final  Judgment.  Cornell  v.  King,  94 
8.  W.  822,  823,  118  Mo.  App.  191. 

Answer  distinsnislied 

See  Answer. 

As  croas  claim  or  action 

The  plea  of  "set-off"  is  a  cross-action, 
and  after  it  is  filed  defendant  is  entitled  to 


prove  his  case  and  have  judgment  against 
plaintiff,  If  authorized  by  the  evidence,  which 
right  plaintiff  cannot  defeat  by  dismissing 
his  case.  Handley  v.  McKee,  70  S.  £.  91,  95, 
8  Ga.  App.  570;  B.  B.  Forbes  Piano  Co.  v. 
Hlxon,  68  S.  B.  487,  8  Ga.  App.  51. 

As  eanae   of  action  upon  a  contract, 
Jndf^ment,  or  award 

In  an  action*  in  the  nature  of  express  as- 
sumpsit, the  claim  of  the  holder  of  the  legal 
title  of  land  against  the  holder  of  the  equi- 
table title  for  taxes  paid,  being  purely  a  stat- 
utory claim,  is  not  a  proper  subject  of  set- 
off, under  a  statute  defining  a  "set-ofT*  as  a 
cause  of  action  arising  upon  a  contract,  Judg- 
ment, or  award  in  favor  of  a  defendant 
against  a  plaintiff.  Montgomery  v.  Mont- 
gomery, 78  S.  W.  465,  119  Ky.  761. 

A  "set-off"  is  a  cause  of  action  arising 
upon  a  contract.  Judgment,  or  award  in  fftvor 
of  a  defendant  against  a  plaintiff,  or  against 
him  and  another;  and  it  cannot  be  pleaded 
except  in  an  action  on  a  contract.  Judgment, 
or  award.  Civ.  Code  Prac.  §  96.  A  claim  of 
a  Judgment  debtor  against  the  judgment 
creditor,  which  arose  before  the  assignment 
of  the  judgment.  Is  a  lawful  set-off  against 
the  judgment  in  the  hands  of  the  assignee. 
Clark  V.  Raison,  104  S.  W.  342,  343,  126  Ky. 
486.  See,  also,  Snowden  v.  Snowden  (Ky.)  96 
S.  W.  922,  923. 

A  "setoff"  may  be  pleaded  in  an  action 
founded  on  a  contract,  and  must  be,  as  .de- 
clared by  Code  Civ.  Proc.  §  104,  a  cause  of 
action  arising  upon  contract,  or  ascertained 
by  the  declslMi  of  the  court  In  an  action  to 
recover  a  sum  subscribed  by  defendant  to 
aid  plaintiff  in  holding  a  street  fair  in  a 
city,  defendant  answered,  and  alleged  that 
he  paid  to  plaintiff  a  certain  sum  for  the 
privilege  of  operating  his  usual  place  of  busl-  ' 
ness  in  the  city,  and  for  the  purpose  of  feet 
frontage,  which  plaintiff  unlawfully  forced 
him  to  pay  under  threats  of  prosecution; 
that,  when  defendant  paid  said  amount  to 
plaintiff,  plaintiff  expressly  agreed  that  no 
further  saloons  or  other  places  for  the  sale 
of  Intoxicating  liquors,  other  than  those  es- 
tablished, would  be  allowed  to  do  business 
In  such  neighborhood ;  that  the  .midway  of 
said  street  fair  was  situated  near  the  place 
of  business  of  defendant,  which  fact  was  held 
out  as  an  inducement  for  him  to  pay  said 
amount  to  the  plaintiff,  as  plaintiff  then  told 
him  no  intoxicating  liquors  would  be  sold 
therein;  that  plaintiff  breached  his  agree- 
ment, thereby  damaging  defendant  in  a  speci- 
fied sum,  for  which  amount  he  asked  judg- 
ment. The  contract  or  transaction  set  forth 
In  the  answer  was  wholly  different  from  that 
set  forth  in  the  petition,  and  was  in  no  way 
connected  therewith,  but  the  cause  of  action 
which  defendant  pleaded  was  one  arising 
upon  contract,  and,  though  for  unliquidated 
damages,   was  a  proper  subject  of  set-off. 
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SBTVOFF 


Mnllins  ▼.  South  Omaha  Street  Fair  Ass'n, 
99  N.  W.  521,  522,  5  Neb.  (Unof .)  572. 

Aft  debt 

See  Debt 

Aft  demand  arisiiiK  out  of  aa  independ- 
ent transaotion 

A  "set-oflP"  to  the  whole  or  part  of  plaln- 
tlfTs  claim  is  a  distinct  cause  of  action,  which 
may  be  made,  and,  if  sustained,  affords  a  le- 
gal reason  why  a  defendant  should  not  be 
called  upon  to  pay  the  demand  sued  on,  and 
is  not  in  the  nature  of  a  defense  thereto. 
Tiltori  V.  Goodwin,  66  N.  B.  802,  803,  183 
Mass.  236. 

Under  Bums'  Ann.  St.  1908,  §f  352,  353, 
authorizing  a  defendant  to  set  forth  in  his 
answer  a  set-off,  in  actions  for  a  money  de- 
mand on  contract,  and  providing  that  the  set- 
off must  consist  of  matter  arising  out  of  debt, 
duty,  or  contract,  a  "set-off*'  may  embrace 
matter  which  is  not  germane  to  the  action, 
but  which  constitutes  an  independent  cause 
of  action,  subject  to  the  qualification  that  the 
demands  must  be  mutuaL  Wainwright  v.  P. 
H.  &  F.  M.  Roots  Ck>.,  97  N.  B.  8, 12,  176  Ind. 
682. 

A  "set-off,**  which  was  unknown  to  the 
common  law,  but  is  permitted  by  Bums'  Ann. 
St.  1908,  I  358,  requiring  a  set-off  to  consist 
of  matter  arising  out  of  debt,  duty,  or  con- 
tract held  by  defendant  when  the  suit  was 
commenced,  etc.,  is  a  counterdemand  growing 
out  of  an  independent  transaction  for  which 
defendant  may  sue  plaintiff,  and  pleaded  by 
defendant  to  coimterbalance  plaintiiTs  re- 
covery in  whole  or  in  part  and  to  recover 
judgment  in  his  own  favor,  but  a  set-off  is 
not  an  answer  in  its  ordinary  meaning  as  a 
statement  of  a  defense  to  plaintiff's  cause  of 
action,  for  it  impliedly  admits  the  cause  of 
action.  Duffy  v.  England,  96  N.  B.  701,  707, 
176  Ind.  575. 

Under  Gen.  St.  1902,  |  612,  the  term 
"counterclaim"  refers  to  all  manner  of  per- 
missible counter  demands,  more  particularly 
those  so  connected  with  the  matter  in  contro- 
versy under  the  original  complaint  that  its 
consideration  is  necessary  for  the  full  deter- 
mination of  the  rights  of  the  parties,  or,  if  it 
is  of  a  wholly  independent  character,  is  a 
claim  upon  the  plaintiff  by  way  of  set-off,  and 
not  a  claim  against  a  codefendant;  and  the 
term  "set-off"  embraces  equitable  set-off. 
Downing  v.  Wilcox,  80  Atl.  288,  289,  84  Conn. 
437. 

Aft  applicable  only  to  mutnal  demands, 
debts,  and  credits 

"Set-offs"  must  be  mutual  demands,  and 
one  partner  cannot  make  use  of  a  partner- 
ship demand  as  a  set-off  against  a  demand 
against  himself  individually.  Western  Coal 
&  Min.  Co.  V.  HoUenbeclt,  80  S.  W.  145,  146, 
72  Ark.  44. 


A  "set-off"  obtains  between  persons  occu- 
pying the  relation  of  debtor  and  creditor  and 
between  whom  there  exist  mutual  demands. 
Mutuality  is  essential  to  the  validity  of  a  set- 
off, and,  in  order  that  one  demand  may  be  set 
off  against  another,  both  must  mutually  exist 
between  the  same  parties.  Accordingly,  It  Is 
settled  that  a  bank  can  claim  no  lien  upon 
the  deposit  of  one  partner,  made  on  his  sepa- 
rate account,  in  order  to  apply  it  on  a  debt 
due  from  the  firm;  nor  can  the  joint  and  sev* 
eral  note  of  three  persons  be  paid  out  of  the 
individual  deposit  of  one,  unless  he  be  the 
principal  and  the  others  sureties,  or  unless  it 
becomes  necessary  in  order  to  do  complete 
equity  or  avoid  irremediable  injustice.  O'Gra- 
dy  V.  Stotts  City  Bank,  80  S.  W.  696,  697,  106 
Mo.  App.  366. 

A  mutual  account  implies  k  reciprocity 
of  dealing  between  the  parties  to  the  account, 
and  is  made  up  of  matters  of  set-off  wherein 
each  party  has  a  right  of  action  against  the 
other;  and  a  "set-off"  can  be  pleaded  only 
when  the  right  of  action  is  against  the  plain- 
tiff in  the  same  capacity  as  that  in  which  he 
is  prosecuting  his  claim;  and  an  individual 
obligation  is  not  a  matter  of  set-off  to  a  part- 
nership claim  or  to  a  claim  by  the  plaintiff 
in  a  representative  capacity;  nor  can  a  part- 
nership debt  be  a  set-off  to  a  claim  by  one  of 
the  members  of  the  partnership;  and,  on  a 
general  payment  on  an  open  account  between 
them,  the  account  would  not  for  that  reason 
have  been  rendered  mutual,  since  the  mere 
payment  of  money  upon  an  account  does  not 
have  that  effect,  but  operates  simply  as  a  re- 
duction pro  tanto  of  the  claim.  Flynn  v. 
Scale,  84  Pac.  263-265,  2  Cal.  App.  665. 

The  right  to  have  the  debt  of  the  legatee 
or  distributee  charged  to  him  in  the  adjust- 
ment of  the  legacy  or  the  distributive  share 
is  inaccurately  called  a  right  of  "set-off"  or 
of  "retainer,"  since  the  right  rests  not  so 
much  upon  any  rule  of  set-off  or  of  retainer, 
as  upon  the  broad  principles  of  equity.  Ox- 
sheer  V.  Nave,  40  S.  W.  7,  9,  90  Tex.  668,  37 
L.  B.  A.  98. 

The  mutual  accounts  between  a  bankrupt 
and  his  bank  of  deposit  are  closed  by  opera- 
tion of  law  at  the  time  the  petition  in  bank- 
ruptcy is  filed,  and  no  right  of  "set-off,"  un- 
der Bankruptcy  Act  July  1,  1898,  c.  541,  §  8a, 
30  Stat.  5G5,  exists  in  the  bank  as  to  deposits 
made  after  that  time,  even  though  neither 
party  knew  of  the  filing  of  the  petition  when 
the  deposit  was  made.  In  re  Michaells  & 
Lindeman,  196  Fed.  718,  719. 

An  answer,  in  a  suit  to  confirm  a  tax 
title,  which  alleges  that  the  sale  was  void  be- 
cause the  purchaser  at  the  tax  sale  was  the 
clerk  who  made  the  sale  and  executed  the 
deed,  is  not  a  "counterclaim"  or  "set-off'*  with- 
in Kirby's  Dig.  §  6108,  and  a  reply  is  unneces- 
sary to  require  defendant  to  prove  the  alle- 
gations thereof.  Senter  T.  Greer,  142  S.  W. 
178,  101  Ark.  301. 
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SETTLE-HSETTIiEMENT 


As  defined  by  Civ.  Code,  S  375T,  a  "set- 
off" is  distingtiishable  from  recoupment  in 
that  a  set-off  includes  all  mutual  debts  and 
liabilities,  while  recoupment  Is  confined  to 
the  contract  on  which  plaintiff  sues.  Weaver 
V.  Roberson,  67  S.  B.  662,  666,  134  Ga.  149. 


Oi 


'Recoupment"  goes  to  show  that  the 
anckount  claimed  is  not  due  the  plaintiff, 
while  "set-off"  is  a  defense  which  goes,  not 
to  the  justice  of  the  plaintiff's  demand,  but 
sets  up  a  demand  against  the  plaintiff  to 
counterbalance  his  in  whole  or  in  part.  It 
does  not  attack  or  deny  plaintiff's  claim,  but 
admits  it  As  set-off  does  not  go  to  show 
that  the  amount  claimed  by  plaintiff  is  not 
due  or  owing  by  the  defendant,  it  is  not 
available  as  defense  by  afiidavits  of  illegality 
to  the  foreclosure  of  a  chattel  mortgage. 
Arnold  v.  Carter,  54  S.  E.  177,  179,  125  Ga. 
319. 

Recoupment  is  distinguished  from  ^'set- 
off"  in  these  particulars:  First,  it  arises  out 
of  matters  connected  with  the  transaction  or 
contract  in  wMch  the  plaintiff's  cause  of  ac- 
tion is  founded;  second,  it  matters  not  wheth- 
er it  be  liquidated  or  not;  third,  it  is  not  de- 
pendent on  any  statutory  regulation,  but  is 
controlled  by  the  principles  of  the  common 
law.  Hayes  v.  Slidell  Liquor  Co.,  55  South. 
356,  368,  99  Miss.  583. 

In  an  action  for  the  price  of  a  stock  of 
millinery  goods,  a  plea  termed  by  the  defend- 
ant a  plea  of  "recoupment,"  claiming  a  sum 
had  and  received  by  plaintiff,  which  the  de- 
fendant offers  as  a  set-off  against  the  de- 
mands of  the  plaintiff,  and  claims  judgment 
for  the  excess,  was  not  demurrable,  being 
good  as  a  "set-off,"  though  not  as  a  plea  of  re- 
coupment. Thomas  v.  Thomas,  41  South.  141, 
142,  146  Ala.  533. 

As  statutovj  rlsht 

"Set-off"  did  not  exist  at  common  law, 
but  is  founded  on  Stat.  2  George  II,  c.  24,  g  4, 
which  provided  that,  where  there  were  mutu- 
al debts  between  the  parties,  one  debt  might 
be  set  against  the  other.  United  Transporta- 
tion &  Lighterage  Co.  v.  New  York  &  Balti- 
more Transp.  Line,  180  Fed.  902,  904. 

The  right  of  "set-off"  is  a  creation  of 
statute,  applicable  even  where  there  are  dif- 
ferent contracts.  American  Bridge  Co.  of 
New  York  v.  City  of  Boston,  88  N.  B.  1089, 
1090,  202  Mass.  374. 

"A  *set-ofr  is  a  creation  of  statute.  It  is 
an  independent  claim,  which  the  statute  al- 
lows the  defendant  to  consolidate  with  the 
plaintiff's  action  by  pleading  it,  if  he  chooses, 
subject  to  substantially  the  same  defenses  as 
if  he  had  sued  upon  it  separately."  Downes 
V.  Worch,  65  Atl.  603,  28  R.  I.  99  (quoting  and 
adopting  the  definition  in  Goldthwait  v. 
Day,  21  N.  E.  359,  149  Mass.  ISB). 


SET  80REW 

As  shafting,  see  Shaft 

SET  X7P 

See  Specially  Set  Up. 
Set  up  claim  to  real  estate,  see  Claim  to 
Real  Estate. 

OamlBc  device  or  table 

The  operation  of  a  table,  with  a  "take- 
off** slot  in  the  center  covered  by  cloth,  in  a 
room  in  a  hotel,  by  defendant  and  another, 
who  divided  their  winnings  and  the  "take- 
off" and  permitted  divers  persons  to  play  up- 
on it  for  money  or  property,  was  a  '^3ettlng 
up  and  keeping  of  a  gaming  table,"  within 
Rev.  St  1899,  i  2194  (Ann.  St  1906,  p.  1404), 
as  amended  by  Acts  1901,  p.  130,  prohibiting 
the  setting  up  and  keeping  of  gaming  tables 
or  devices.  State  v.  Hall,  128  S.  W.  745, 
747,  228  Mo.  456. 

SET  UPON 

In  an  instruction  that  if  a  passenger  was 
"set  upon"  by  the  conductor,  etc.,  "set  upon" 
can  only  mean  "assault,"  and  inescapably  im- 
plies unwarranted  attack.  Yazoo  &  M.  V.  R. 
Co.  V.  Williams,  39  South.  489,  490,  87  Miss. 
344. 

SETTLE— SETTLEMENT 

See  Actual  Settlement;  At  Settlement; 
Direct  Settlement ;  During  Progress  of 
Settlement;  Family  Settlement;  Final 
Settlement;  Legal  Settlement;  Month- 
ly Settlement:  Power  to  Audit,  Ad- 
Just,  and  Settle;  Practically  Settles; 
Reversed  and  Settled;  Social  Settle- 
ment;   Voluntary  Settlement. 

Offer  of  settlement  distinguished  from 
admission,  see  Admission. 

The  word  "settle"  Is  defined  by  Webster 
to  mean  "to  liquidate;  to  balance;  to  close 
up."  Abe  Block  &  Co.  v.  Largent  (Tex.)  135 
S.  W.  1078,  1080. 

The  word  "settle"  has  a  double  meaning 
and  denotes  an  adjustment  and  payment 
City  of  Longview  v.  Capps  (Tex.)  123  S.  W. 
160,  162  (citing  7  Words  and  Phrases,  pp. 
6446-^450). 

The  term  "settlement"  does  not  necessa- 
rily mean  payment  or  satisfaction,  though  it 
may  mean  that;  It  frequently  meaning  ad- 
justment, arrangement.  Beall  v.  Hudson 
County  Water  Co.,  185  Fed.  179,  182. 

A  promise  by  a  debtor  to  pay  a  debt 
when  her  father's  estate  Is  settled,  if  con- 
stituting an  acknowledgment  of  the  debt  to 
avoid  the  defense  of  limitations,  is  condition- 
al on  the  settlement  of  the  estate,  and  mere 
proof  that  the  debtor  has  received  from  her 
father's  estate  a  sum  sufficient  to  pay  the 
debt,  in  the  absence  of  evidence  of  the 
amount  of  the  bequest  to  her,  is  not  proof 
of  performance  of  the  condition,  and  the 
defense  of  limitations  is  not  avoided;    the 
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word  "settlement*'  involylng  a  finality,  and 
to  "settle"  a  debt  meaning  to  discharge  it. 
Francis  v.  Rycroft,  132  N.  Y.  Supp.  14,  16, 
148  App.  Div.  65. 

An  assignment  of  claim  against  a  corpo- 
ration to  the  contesting  stockholders,  or  their 
representatlYes,  for  a  cash  consideration,  was 
a  "settlement,"  within  the  meaning  of  a 
covenant  between  the  claimant  and  another, 
haying  a  claim  against  the  corporation,  that 
any  settlement  which  might  be  made  of  the 
assigned  claim  should  Include  the  other 
claim.  Negley  v.  Simpson,  26  Atl.  1014,  55 
N.  J.  Law,  396. 

The  word  "settled,"  in  a  statement  by  an 
agent  of  plaintiff  to  defendant's  attorneys 
that  the  case  was  "settled"  and  all  over,  does 
not  necessarily  mean  that  the  claim  had  been 
adjusted,  but  means  that  the  claim  would 
not  be  prosecuted  further.  A  matter  is  fre- 
quently spoken  of  as  "settled"  when  the  mean- 
ing is  simply  that  it  would  not  be  pressed  any 
further  and  is  no  longer  ground  for  contro- 
versy. Where  affidavits  in  support  of  de- 
fendant's motion  for  new  trial,  in  an  action 
in  which  no  answer  had  been  filed,  alleged 
that  defendant  had  employed  an  attorney  to 
file  an  answer,  but  that  the  answer  was  not 
filed  because  the  papers  in  the  case  were  lost, 
and  that,  on  the  day  before  the  trial,  plain- 
tiff's agent  told  defendant's  attorney  that  the 
case  was  "settled,"  and  that  defendant's  at- 
torney did  not  know  that  the  papers  had  been 
found  or  the  case  set  for  trial,  and  the  an- 
swer tendered  with  the  affidavits  showed  a 
good  defense,  the  defendant  was  entitled  to 
a  new  trial.  Head  v.  Ayer  &  Lord  Tie  Co. 
(Ky.)  70  S.  W.  55,  56. 

The  report  made  and  recorded  by  com- 
missioners appointed  by  the  fiscal  court  pur- 
suant to  St.  1903,  §  4146,  to  make  a  "set- 
tlement" with  the  sheriff,  which  was  made 
in  the  absence  of  the  sheriff,  and  after  he 
had  absconded,  cannot  be  treated  as  a  "set- 
tlement" binding  on  the  sheriff  and  his  sure- 
ties. Fidelity  &  Deposit  Co.  of  Maryland  v. 
Logan  County,  84  S.  W.  341,  344, 119  Ky.  428. 

Aft  adjnftt 

The  varied  meaning  of  the  word  **settle- 
ment"  has  doubtless  created  some  confusion 
in  the  minds  of  many  in  construing  the  word 
as  employed  in  a  statute  regulating  and  fix- 
ing fees  of  county  clerks  for  making  settle- 
ment of  each  account  with  the  county. 
Among  other  meanings,  the  word  "settle- 
ment" means  an  adjustment  of  accounts,  and 
also  the  payment  of  a  debt.  As  here  used. 
It  means  an  adjustment  of  accounts,  the 
meaning  of  which  presupposes  some  work  or 
labor  of  the  clerk  made  a  duty  by  law  for 
him  to  perform.  Greene  County  v.  Light,  77 
S.  W.  915,  916,  72  Ark.  41. 

Where  plaintiff,  who  was  a  member  of  a 
trade  exchange,  and  another  member  thereof, 
executed,  bought,  and  sold  notes,  which  pro- 


vided that  the  sale  was  subject  to  the  roles 
of  the  exchange,  by  which  plaintiff  agreed 
to  deliver  wheat  on  a  certain  date,  and  the 
buyer,  on  plaintiff's  refusal  to  deliver  on  that 
date,  without  consulting  plaintiff,  retained  a 
part  of  the  money  deposited  by  him  as  secu- 
rity for  delivery,  as  damages  for  plaintiff's 
breach  of  contract,  on  the  basis  of  the  value 
of  wheat  as  fixed  by  the  exchange  on  the 
day  of  delivery,  but  plaintiff  claimed  that 
the  price  fixed  was  fictitiously  created  by  the 
buyer  and  others  by  cornering  the  wheat 
market,  and  instituted  suits  to  establish  his 
claim,  there  was  no  "settlement"  between 
the  parties  so  as  to  require  plaintiff  to  sur- 
render the  contracts  with  the  buyer  under 
an  alleged  implied  rule  of  the  trade  ex- 
change requiring  the  parties  to  surrender 
contracts  upon  a  "settlement";  that  term  im- 
plying an  accounting  and  adjustment  and  a 
liquidation  In  regard  to  accounts  and  involv- 
ing the  idea  of  mutuality.  Albers  v.  Mer- 
chants' Exchange  of  St.  Louis,  120  S.  W.  139, 
142,  140  Mo.  App.  446  (quoting  and  adopting 
definition  in  Stand.  Diet.). 

A  showing  that  plaintiff  having  a  cause 
of  action  against  defendant  and  another  rail- 
road company  for  personal  Injury  "settled" 
an  action  against  the  other  company  does  not 
show  such  release  of  liability  as  discbarges 
defendant,  as  the  word  was  evidently  used 
in  the  colloquial  sense  to  Indicate  that  he 
had  adjusted  his  difference  with  the  other 
company;  the  term  being  loosely  used  to 
describe  all  sorts  of  compromises,  as  well  as 
technical  discharges  and  releases.  Walsh  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  97  N.  B. 
408,  410.  2(H  N.  Y.  58,  37  L.  R.  A.  (N.  S.) 
1137. 

Aft  agree  to  pay 

A  letter  written  by  defendant  to  plain- 
tiff with  reference  to  a  proposed  settlement 
of  their  differences,  requesting  a  meeting  •^ 
settle"  the  same,  did  not  constitute  such  a 
written  acknowledgment  of  the  indebted- 
ness as  to  start  limitations  anew ;  the  words 
"to  settle"  not  being  equivalent  to  an  agree- 
ment to  pay,  it  not  being  an  unqualified  ac- 
knowledgment Parker  v.  Carter,  120  S.  W. 
836^-839,  91  Ark.  162,  134  Am.  St.  Rep.  60. 

Gourt'ft  approTal  required 

While  a  cross-bill  cannot  be  maintained 
in  a  suit  after  it  has  been  ''settled,"  a  tenant 
in  common,  who  has  been  impleaded  in  a 
suit  between  the  cotenants  to  establish  the 
interest  of  each  and  obtain  partition,  and 
whose  interest  is  admitted  by  the  pleadings, 
cannot  be  deprived  of  the  right  to  file  a  cross- 
bill therein  at  any  time  it  may  become  neces- 
sary to  protect  his  interest  in  the  property 
by  a  settlement  between  his  cotenants.  Ul- 
man  v.  laeger's  Adm'r,  155  Fed.  1011,  1015. 

As  difloontliiiianoe 

The  marking  of  a  cause  "settled"  is 
equivalent  to  a  discontlnuaxice  of  the  acti<Hi. 
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Pomeranz  ▼.  Marcus,  87  N.  Y.  Supp.  941,  -93 
App.  Dlv.  652. 

IHjced  ooUTiotioiL  or  purpose  Implied 

Refusal  of  a  requested  charge  that,  If, 
after  considering  all  the  evidence,  the  minds 
of  the  Jury  remain  in  an  unsettled  state  on 
the  issue,  the  yerdict  must  be  for  defendant 
is  not  erroneous;  the  word  ''settle"  imply- 
ing that  the  mental  state,  to  which  it  is  ap- 
plied has  become  fixed,  permanent,  and  not 
subject  to  change.  Robinson  v.  Crotwell,  57 
South.  23,  175  Ala.  19^. 

In  an  Instruction  that  one  Is  competent 
to  make  a  will  when  he  has  "will,  mind,  and 
memory  to  sufficiently  understand  that  he  is 
selecting  the  person  or  persons  whom  he 
^vishes  to  have  his  property,  and  to  know  his 
property  and  the  natural  objects  of  his  boun- 
ty, and  his  duties  to  them  and  the  persons 
upon  whom  his  property  .is  bestowed  by  the 
testamentary  paper  which  he  signs,  and  to 
make  such  disposition  in  accordance  with  a 
then  settled  purpose  of  his  own,"  the  words 
''settled  purpose  of  his  own"  sufficiently  in- 
dicate that  testator  must  have  had  a  fixed 
purpose.  Bramel  y.  Bramel,  39  S.  W.  620, 
522,  101  Ky.  64. 

As  limitation 

"In  conveyancing,  'settlement*  is  the  lim- 
itation of  real  or  personal  property  or  the 
enjoyment  thereof  to  several  persons  in  suc- 
cession, prescribing  the  mode  of  holding,  en- 
joying, and  disposing  of  it"  Phinizy  v.  Wal- 
lace, 71  S.  B.  896,  901,  136  Ga.  520. 

Mutual  consent  implied 

The  word  "settle"  implies  a  mutual  ad- 
justment of  accounts  between  different  par- 
ties, and  an  agreement  upon  the  balance. 
Thus,  where  it  is  shown  that  defendant  and 
his  daufi^ter  had  figured  the  accounts  con- 
stituting defendant's  claim,  but  it  does  not 
appear  that  plaintiffs  were  either  present  or 
had  in  any  manner  been  consulted,  or  that 
the  matter  was  talked  over  with  them,  no 
settlement  is  shown.  Phipps  v.  Willis,  96 
Pac.  866,  869,  870,  63  Or.  190,  18  Ann.  Cas. 
119  (citing  Baxter  v.  State,  9  Wis.  38 ;  Jack- 
son V.  Ely,  49  N.  E.  792,  57  Ohio  St.  450). 

There  is  not  a  "settlement  or  recovery," 
within  an  agreement  of  a  plaintiff  with  his 
retiring  attorney  to  pay  him  a  certain  sum, 
in  case  of  a  settlement  or  recovery  of  the 
claims  sued  on,  where  the  defendant  in  the 
action,  not  acknowledging  the  validity  of  the 
claim,  made  a  certain  payment  merely  for  the 
purpose  of  terminating  the  litigation  and  dis- 
posing of  the  annoyance  from  its  prosecu- 
tion. Randel  v.  Vanderbilt,  78  N.  Y.  S.  124, 
75  App.  Div.  313. 

Aft  pay 

The  brother  of  an  epbezzler  of  a  certain 
sum  from  a  bank  Inclosed  his  note  in  a  let- 
ter to  the  bank,  stating  that  the  note  was 
in  settlement  of  the  brother's  indebtedness. 


Held  that,  while  the  word  "settlement*'  may 
mean  the  ascertainment  or  adjustment  of  a 
disputed  account,  it  means  payment  when 
used  in  connection  with  an  ascertained  debt  or 
liability,  and  was  so  used  in  the  letter,  and 
hence  there  was  a  consideration  for  the  note. 
Lomax  y.  Colorado  Nat  Bank,  104  Pac.  85, 
87,  46  Colo.  230. 

A  letter  by  the  maker  of  a  past-due  note, 
in  response  to  a  request  for  payment,  which 
recites  that  property  has  not  been  turned 
over,  that  as  soon  as  It  is  turned  over  he  in- 
tends to  "settle,"  and  which  expresses  regret 
in  not  being  able  to  do  so  at  the  present 
time,  is  evidence  of  a  new  promise  to  pay  the 
note;  the  word  **settle*'  meaning  to  adjust, 
to  liquidate,  to  pay,  as  to  settle  a  bill.  Mow- 
ry  V.  Saunders,  80  Atl.  421,  425,  33  R.  I.  45, 
Ann.  Cas.  1913A,  1344. 

A  guaranty  provided  that  if  the  debtor 
should  fail  to  pay  any  notes  when  due,  given 
in  "payment"  of  the  debt,  the  guarantors 
would  make  good  the  amounts  which  might 
be  due  the  creditor  in  accordance  with  hlB 
contract  with  the  debtor.  Thereafter  the 
creditor  sent  a  letter  acknowledging  the  re- 
ceipt of  two  notes,  and  continuing,  "Inclosed 
please  find  statement  in  settlement"  The 
statement  set  forth  the  amount  due  and 
credited  the  debtor  with  receipt  of  two  notes. 
To  the  statement  was  added,  "Settled  as 
above."  Held,  that  it  was  incumbent  on  the 
guarantors  to  establish  the  fact  that  the 
words  "in  settlement"  in  the  letter  and  state- 
ment were  used  in  a  different  sense  than  the 
word  "payment"  in  the  guaranty.  Provi- 
dence Mach.  Co.  y.  Browning,  52  S.  E.  117, 
120,  72  S.  C.  424. 

In  a  suit  to  enforce  a  judgment,  the  word 
"settled,"  as  used  in  an  allegation  in  the 
answer  that  the  judgment  had  "long  since 
been  settled,  and  should  be  released  and 
marked  satisfied,"  is  to  be  construed  as 
meaning  payment  and  satisfaction  and  such 
settlement  as  would  extinguish  the  judgment. 
LiUy  V.  Cox,  56  S.  E.  900,  901,  61  W.  Va. 
547  (citing  7  Words  and  Phrases,  pp.  6446, 
6447). 

The  word  ''settlement,"  as  used  in  a  re- 
ceipt for  payment  of  annual  life  insurance 
premiums,  means  payment  in  full.  Hoar  y. 
Union  Mut.  Life  Ins.  Co.,  103  N.  Y.  Supp. 
1059,  1064,  118  App.  Dlv.  416  (citing  Stewart 
V.  Uni^n  Mut.  Life  Ins.  Co.,  49  N.  E.  876, 
155  N.  Y.  257,  42  L.  R.  A.  147). 

Bill  of  exceptions  or  oaae 

"Settlement"  of  a  bill  of  exceptions 
means  an  agreement  upon  the  bUl  between 
the  trial  judge  and  appellant  Tapla  y.  Wil- 
liams, 54  South.  613,  614, 172  Ahl.  18. 

The  phrase  "settled,  allowed,  and  sign- 
ed," in  a  certificate  to  a  case-made,  reciting 
that  the  case-made  contains  all  the  sugges- 
tions of  amendments  and  Is  "by  me  settled, 
allowed,  and  signed,"  imports  examination 
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and  consideration  by  the  Judge,  and  Includes 
the  Judicial  operation  of  the  mind  of  the 
Judge,  by  which  be  determines  that  the  state- 
ments in  the  case-made  are  true.  Hill  v.  Ter- 
ritory, 79  Pac.  757,  759, 15  OkL  212. 

Separate  preperty 

Where  a  life  Insurance  policy  was  paya- 
ble to  insured's  wife,  for  her  sole  use  and 
benefit,  if  she  survived  until  time  of  pay- 
ment, her  Interest  in  the  policy  was  "settled" 
upon  her  as  separate  property,  within  a  stat- 
ute permitting  married  women  to  dispose  of 
their  separate  estate,  settled  upon  them  for 
their  separate  use,  and  hence  a  pledge  of  her 
interest  therein  was  enforceable.  Troendle 
V.  Higbleyman,  113  S.  W.  812,  814. 

SETTLED  AGCOUNT 

See  Account  Stated. 

SETTLED  ESTATE 

"The  meaning  of  a  'settled  estate,'  wheth- 
er In  legal  or  popular  language,  contradistin- 
guished from  an  estate  In  fee  simple,  is  un- 
derstood to  be  one  In  which  tbe  powers  of 
alienation,  of  devising,  and  of  transmission, 
according  to  the  ordinary  rules  of  descent, 
are  restrained  by  the  limitations  of  the  set- 
tlement It  would  be  a  perversion  of  lan- 
guage to  apply  the  term  'settled*  to  an  estate 
taken  out  of  settlement,  and  brought  back 
to  the  condition  of  a  fee  simple.'*  Phinlzy  v. 
Wallace,  71  S.  E.  896,  901,  136  Ga.  520  (citing 
Bouv.  Law  Diet). 

SETTLEMENT  (In  Poor  Lawe) 

As  to  paupers  the  word  "settlement^'  is 
used  exclusively  In  relation  to  dispensing 
public  charity.  City  of  Augusta  v.  City  of 
Waterville,  76  Aa  707,  709,  106  Me.  394  (cit- 
ing 7  Words  and  Phrases,  p.  6451). 

One  acquired  a  "settlement,"  within  the 
Poor  Law,  in  a  town  where  he  had  resided 
for  a  year  without  requiring  support,  though, 
for  six  years  prior  to  his  removal  to  such 
town,  he  had  resided  and  supported  himself 
without  public  aid  In  another  town.  In  re 
Kelly,  95  N.  Y.  Supp.  53,  66,  46  Misc.  Rep. 
648. 

The  poor  law  (Laws  1896,  p.  136,  c.  225) 
defines  a  "poor  person"  as  one  unable  to 
maintain  himself.  Section  40  provides  that 
every  person  of  full  age.  who  Is  a  resident  of 
a  town  for  one  year,  and  the  members  of  his 
family,  who  have  not  gained  a  separate  set- 
tlement, are  deemed  settled  in  such  town,  and 
shall  so  remain  until  he  shall  have  gained  a 
like  settlement  in  some  otlier  town,  or  shall 
remove  from  the  state  and  remain  therefrom 
a  year.  A  wife,  with  her  children,  went  to 
S.,  February  13,  1907,  from  A.,  where  she  had 
resided  for  more  than  five  years.  Her  hus- 
band, also  a  resident  of  A.  for  five  years  pre- 
ceding September  11,  1906,  left  his  family 
there  on  that  date  and  went  to  another  state. 
February  5,  1907,  he  met  his  wife  at  S.,  and 
she  returned  to  A.,  and  got  her  children  and 


belongings,  and  w^t  to  S.  as  stated,  where 
she  resided  with  her  husband  until  May  23d, 
when  he  left  her  without  support  and  she  ap- 
plied to  S.,  two  days  later,  for  assistance, 
which  was  given  her.  When  her  husband 
left  her  at  A.,  she  was  unable  to  maintain 
herself  and  children,  and  applied  for  public 
assistance,  which  she  received  on  November 
3  and  December  6, 1906,  and  January  4, 1907 ; 
the  orders  received  by  her  being  for  neces- 
saries and  paid  by  A.  Held,  that  the  wife 
had  a  "settlement"  in  A.,  and  was  a  "poor 
person"  there  when  she  went  to  S.,  and  that 
the  city  of  A.  remained  and  was  liable  for 
the  support  furnished  by  the  city  of  S.  Onon- 
daga County  V.  City  of  Amsterdam,  117  N. 
Y.  Supp.  1121, 1123,  64  Misc.  Rep.  181. 

SETTLEMENT  (PnMio  Laada) 

The  "settlement"  or  "improvement"  upon 
land  with  a  view  to  receiving  water  for  agri- 
cultural purposes,  as  provided  for  in  section 
5,  art.  15,  of  the  Constitution,  means  an  ac- 
tual settlement  or  an  actual  Improvement 
thereon,  and  a  constructive  settlement  will 
not  meet  the  purpose  or  requirements  of  the 
Constitution.  Mellen  v.  Great  Western  Beet 
Sugar  Co.,  122  Pac.  30,  32,  21  Idaho,  353,  Ann. 
Cas.  1913D,  621. 

The  word  "settle,"  in  Act  Cong.  May  2, 
1890,  c.  182,  §  20,  26  Stat  91,  creating  the 
territory  of  Oklahoma,  and  providing  that  all 
persons  who  shall  "settle"  on  land  in  the 
territory  under  the  provisions  of  the  home- 
stead laws  and  of  the  act  shall  be  required  to 
select  the  same  in  square  form,  and  no  person 
who  shall  at  the  time  be  seised  In  fee  simple 
of  160  acres  of  land  In  any  state  or  territory 
shall  be  entitled  to  enter  land  in  the  terri- 
tory, as  applied  to  the  initiation  of  a  right 
to  public  lands,  has  it  well-defined  and  set- 
tled meaning,  and  he  who  "settles"  on  public 
land,  under  the  provisions  of  the  homestead 
law,  must  select  the  same  in  square  form, 
and  he  who  is  seised  in  fee  simple  of  160 
acres  of  land  in  any  state  or  territory  shall 
not  be  qualified  to  enter  land  in  the  territory. 
Gourley  v.  Countryman,  90  Pac.  427,  430,  18 
Okl.  220. 

Where  an  application  to  purchase  sev- 
eral sections  of  school  land  had  written  be- 
low the  description  the  words  "  'settlement* 
is  on  No.  4,"  it  was  not  sufficient  to  indicate 
that  that  was  the  applicant's  home  section, 
and  that  he  was  residing  thereon  at  the  time 
of  application.  Goethal  v.  Read,  81  S.  W. 
592,  594,  35  Tex.  av.  App.  461. 

To  "settle"  upon  land  means  to  fix  one's 
place  of  residence  thereon.  An  unmarried 
man  who  went  on  school  land  for  the  pur- 
pose of  making  it  his  home,  taking  with  him 
all  his  household  goods  and  means  of  living, 
and  treating  his  covered  wagon  as  his  place 
of  abode  until  he  constructed  a  house,  was 
an  actual  settler.  Smith  v.  Florence,  96  S. 
W.  1090, 1097,  43  Tex.  Civ.  App.  557  (quoting 
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and  adopting  definition  in  Bratton  ▼.  Cross, 
22  Kan.  673). 

SETTLER 

See  Actual  Settler* 

The  word  "settlers,"  In  the  regulations 
of  the  General  Land  Office  authorized  by 
Rev.  St  {  2478,  is  defined  to  be  persons  who 
have  attached  themselves  permanently  to 
the  soil.  An  indictment  which  charges  ac- 
cused with  having  feloniously  and  falsely 
made,  forged,  and  uttered  a  certain  affidavit 
purporting  to  be  the  affidavit  of  a  person 
named,  a  pretended  "settler"  on  unsurveyed 
public  lands,  and  which  sets  out  the  affidavit 
In  which  it  is  stated  that  affiant  is  such  "set- 
tler,*' has  made  improvements,  and  then 
charges  that  It  was  so  made  by  accused  with 
intent  to  file  the  same  in  the  office  of  a  sur- 
veyor general  of  the  United  States  to  be 
used  as  a  basis  for  letting  a  contract  for  sur- 
veying said  lands  described  therein,  and  with 
a  further  intent  that  it  should  be  transmitted 
to  the  General  Land  Office  for  the  purpose  of 
obtaining  the  approval  of  and  payment  for 
said  survey,  charges  an  offense  of  forging 
a  writing  for  the  purpose  of  obtaining  or 
enabling  others  to  obtain  money  from  the 
United  States.  Meldrum  v.  United  States, 
151  Fed.  177,  180»  80  O.  C.  A.  545,  10  Ann. 
Gas.  324. 

A  "settler"  upon  land  is  one  who  resides 
thereon.  An  unmarried  man  who  went  on 
school  land  for  the  purpose  of  making  it  his 
home,  taking  with  him  all  his  household 
goods  and  means  of  living,  and  treating  his 
covered  wagon  as  his  place  of  abode  until  he 
constructed  a  house,  was  an  actual  settler. 
Smith  V.  Florence,  96  S.  W.  1096,  1097,  43 
Tex.  Civ.  App.  557  (quoting  and  adopting 
definiCion  tn  Bratton  v.  Cross,  22  Kan.  673). 

SETTZilNG  OF  BIFFERBNCES 

An  intention  to  "settle  by  the  payment 
of  differences,"  "betting  on  future  prices," 
or  "closing  up  without  delivery  by  the  pay- 
ment of  differences"  is  equivalent  to  and 
means  an  intention  by  one  who  has  sold  for 
future  delivery  to  buy  on  the  same  board  for 
the  same  delivery,  and  to  offset  the  purchase 
against  the  sale  and  receive  or  pay  the  differ- 
ence. Carson  v.  Milwaukee  Produce  Co.,  113 
N.  W.  393,  395, 133  Wis.  85. 

SEVERABLE  CONTRACT 

See  Entire  Contract. 

A  "severable  contract"  is  one  in  its  na- 
ture and  purpose  susceptible  of  division  and 
apportionment,  having  two  or  more  parts  in 
respect  to  matters  and  things  contemplated 
and  embraced  by  it,  not  necessarily  depend- 
ent upon  each  other,  nor  is  it  intended  by  the 
parties  that  they  shall  be.  Cantwell  v.  Craw- 
ley, 86  S.  W.  251,  254,  188  Mo.  44  (quoting 
and  adopting  definition  in  Wooten  v.  Walters, 
14  S.  E.  784,  736,  110  N.  C.  251) ;   Packard  & 


Field  V.  Byrd,  51  S.  B.  678,  679,  73  S.  C.  1; 
Sterling  v.  Gregory,  85  Pac.  305,  306,  149  Cal. 
117  (quoting  and  adopting  the  definition  in 
Wooten  V.  Walters,  14  S.  E.  734,  736,  110  N. 
C.  251). 

The  question  whether  a  contract  is  entire 
or  severable  is  primarily  one  of  intent,  bat, 
as  a  general  rule,  where  the  part  to  be  per- 
formed by  one  party  consists  of  several  dis- 
tinct items  and  the  price  to  be  paid  is  appor- 
tioned to  each  item  according  to  the  value 
thereof,  and  not  as  a  part  of  a  round  sum,  the 
contract  will  be  regarded  as  ''severable." 
Barlow  Mfg.  Co.  v.  Stone,  86  N.  B.  306,  307, 
200  !Mass.  158. 

A  "severable  contract"  is  one,  the  con- 
sideration of  which  is,  by  its  terms,  suscep- 
tible of  division  and  apportionment.  There 
Is,  in  such  contract,  no  entirety  of  consid- 
eration on  either  side  constituting  a  condi- 
tion of  the  agreement,  and  neither  party  can 
<dalm  more  than  equivaloit  for  the  actual 
consideration  on  his  part  Bradford  A  Car- 
son V.  Montgomery  B^imiture  Co.,  92  S.  W. 
1104,  1109,  115  Tenn.  610,  9  U  R.  A.  (N.  8.) 
979. 

A  contract  to  furnish  brick  required  by 
a  contractor  to  construct  sidewalks  for  a  dty, 
the  price  to  be  paid  monthly  for  those  fur- 
nished during  the  month,  as  they  were  used, 
is  "severable,"  and  the  failure  of  the  pur- 
chaser to  pay  an  installment  does  not  release 
the  seller  from  the  contract.  Iowa  Brick 
Mfg.  Co.  V.  Herrick,  102  N.  W.  787,  788,  126 
Iowa,  721  (citing  and  following  Myer  &  Pos- 
tal V.  Wheeler  ft  Go.,  21  N.  W.  692,  65  Iowa, 
390;  Osgood  v.  Bander  &  Co.,  39  N.  W.  887, 
75  Iowa,  550, 1  U  B.  A.  655 ;  Hansen  A  Line- 
han  V.  Consumers'  Steam  Heating  Co.,  34  N. 
W.  495,  73  Iowa,  77). 

In  case  of  a  contract  naturally  and  ac- 
curately severable,  such  as  a  contract  for  the 
sale  of  a  bill  of  goods  at  certain  prices  for 
each  article,  courts  incline  to  hold  the  con- 
tract "severable,"  and  to  grant  a  recovery  for 
that  portion  of  the  goods  actually  delivered, 
less  damages  for  the  nondelivery  of  any  por- 
tion not  delivered;  but,  if  it  appears  by  ex- 
press terms  or  necessary  implication  that  the 
Intent  was  to  make  payment  of  the  considera- 
tion depend  on  delivery  of  all  the  articles, 
the  contract  will  be  held  "entire,"  though  the 
consideration  may  be  measured  by  units  and 
be  actually  severable.  Contracts  for  the  sale 
of  goods  naturally  severable,  like  the  sale  of 
a  quantity  of  gloves  of  different  kinds  at  fix- 
ed prices,  will  not  be  held  entire,  in  absence 
of  express  or  implied  provision  to  that  effect, 
or  persuasive  circumstances  showing  such  is 
the  intent.  The  entirety  of  a  contract  of  sale  is 
a  question  of  intent,  which  severability  of  the 
subject-matter  and  measurement  of  consid- 
eration by  units  may  assist  in  determining, 
but  not  necessarily  determine.  National 
Knitting  Co.  v.  Bouton  &  Germain  Co.,  123  N. 
W.  624,  625,  141  Wis.  63. 
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SEVERABLE  CONTROVERSY 

Plaintiff  corporation  Instituted  suit 
against  defendant  railroad  company,  a  non- 
citizen,  and  against  the  railroad  company's 
engineer,  a  citizen  of  the  same  state  as  plain- 
tiff, alleging  the  burning  of  plaintiff's  ware- 
house by  the  joint  negligence  of  the  railroad 
company  and  the  engineer,  and  that  the  fire 
was  caused  by  the  engineer's  operation  of  an 
engine  equipped  with  an  Improper  spark  ar- 
rester, also  alleging  tiiat  the  engineer  was 
negligent  in  handling  the  engine  at  the  time 
and  place  alleged,  so  as  to  cause  a  great  and 
unnecessary  amount  of  sparks  to  be  emitted. 
Held,  that  the  engineer  was  not  a  necessary 
party  to  the  determination  of  the  controversy 
between  plaintiff  and  the  railroad  company, 
the  substantial  defendant,  since,  if  the  loco- 
motive had  been  equipped  with  a  proper 
spark  arrester,  no  conduct  of  the  engineer 
could  have  caused  the  emission  of  sufficient 
sparks  to  cause  a  fire;  and  hence  the  con- 
troversy between  plaintiff  and  the  railroad 
company  was  ''severable"  and  removable  to 
the  federal  courts.  Bainbridge  Grocery  Co. 
V.  Atiantic  Coast  Line  R,  Co.,  182  Fed.  276, 
279. 

SEVERAL 

According  to  Webster,  the  word  "sever- 
ar  means  "separate,"  "distinct."  Common- 
wealth V.  Jones  (Ky.)  84  S.  W.  305,  307. 

A«  each 

Power  given  by  Const,  art.  3,  §  5,  to  the 
"several"  counties  to  assess  and  impose  taxes 
for  county  purposes,  permits  the  authoriza- 
tion of  a  single  county  by  a  special  act 
Kroegel  v.  Whyte.  56  South.  498,  499,  62  Fla. 
527. 

A«  more  tl&an  one 

"Several"  is  defined  as  being  of  an  in- 
definite number,  more  than  one  or  two,  yet 
not  large,  divers.  Black  v.  Brooks  (Tex.)  129 
S.  W.  177,  178. 

The  word  "several,"  when  used  to  ex- 
press time  by  the  hour,  as  in  the  phrase  "sev- 
eral hours  before"  an  event,  docs  not  mean 
a  fractional  part  of  an  hour,  but  means  an 
uncertain  number  of  hours,  not  less  than 
two.  Western  Union  Tel.  Co.  v.  De  Andrea, 
100  S.  W.  977,  979,  45  Tex.  Civ.  App.  .^95. 

As  more  than  two 

The  word  "several"  means  more  than 
two,  but  not  very  many.  Lunt  v.  Post  Print- 
ing &  Publishing  Co.,  110  Pac.  203,  204,  48 
Colo.  316,  30  L.  R.  A.  (N.  S.)  60,  21  Ann.  Cas. 
492. 

One  who  alleges  that  slanderous  words 
were  spoken  in  the  presence  of  "divers"  per- 
sons, must  prove  that  the  words  were  spoken 
In  the  presence  of  at  least  three  persons; 
the  word  "divers"  meaning  "several,"  which 
means  any  number  more  than  two.  Day  y. 
Becker  (Tex.)  145  S.  W.  1197,  1199. 


As  respeetlTO 

'Under  a  will  providing  that,  in  case  of 
failure  of  all  the  objects  of  the  several  trusts 
created  by  the  will,  then  all  the  then  remain- 
ing property  in  the  several  trusts  shall  vest 
in  and  be  distributed  to  the  persons  who,  for 
the  time  being,  shall  be  entitled  to  the  same 
under  Uie  intestate  law,  the  word  "several" 
means  "respective,"  so  that,  as  each  trust 
shall  respectively  fail  in  its  object,  the  trust 
fund  to  which  it  applies  shall  go  to  the  next 
of  kin  of  testatrix  at  the  time  of  the  failure. 
Brown  v.  Hawkins,  59  AtL  78,  79,  26  R.  I. 
400. 

SEVERAL  OBLIGATION 

"A  'several  obligation'  is  one  by  which 
one  individual,  or,  if  there  be  more,  several 
individuals,  bind  themselves  separately  to 
perform  the  engagement."  United  States 
V.  Green,  136  Fed.  61S,  647  (quoting  2  Bouv. 
Law  Diet.). 

SEVERALLY 

See  Jointly  and  Severally. 

Aft  respeotlTely 

The  power  to  call  a  term  was  conferred 
originally  upon  the  justices  of  the  Supreme 
Court,  not  acting  collectively  or  together,  but 
"severally";  that  is,  upon  each  indlyidual 
acting  as  circuit  Judge  in  his  respective  dis- 
trict, and  in  reference  to  the  court  over 
which  he  had  authority  to  preside,  and  not 
in  respect  to  the  circuit  court  of  some  other 
district  of  which  he  was  not  primarily  ex 
officio  the  judge.  "Severally"  has  been  con- 
strued to  be  equivalent  in  meaning  to  "re- 
spectively." Hanley  v.  City  of  Medford,  108 
Pac.  188,  192,  56  Or.  171. 

SEVERALTY 

Share  and  share  alike  as  creating  ten- 
ancy in  severalty,  see  Share  and  Share 
Alike. 

SEVERANCE  FROM  FREEHOLD 

See  Malicious  Severance  from  Freehold* 

SEVERE 

See  Very  Severe. 

The  expression  of  a  nonexpert  witness 
that  the  jerk  or  jolt  of  a  train  was  "severe" 
has  no  jirobative  value.  Hawk  ▼.  Chicago, 
B.  &  Q.  R.  Co.,  108  S.  W.  1119,  1121,  130  Mo. 
App.  658  (citing  and  adopting  Guffey  v.  Han- 
nibal &  St.  J.  R.  Ck).,  53  Mo.  App.  462 ;  Hed- 
rick  V.  Missouri  Pac.  R.  Co.,  93  S.  W.  268,  195 
Mo.  104,  6  Ann.  Cas.  793) ;  Young  v.  Missouri 
Pac.  R.  Co.  (Mo.)  84  S.  W.  175,  177. 

SEVERE  ILUTESS  OR  SICKNESS 

Whether  attacks  of  billiousness  and  in- 
digestion constitute  a  "severe  illness,"  with- 
in the  meaning  of  an  interrogatory,  in  an 
application  for  life  iiisuranoe,  is  a  question 
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for  the  Jury  and  not  for  the  court.  Col- 
lins V.  Catholic  Order  of  Foresters,  88  N.  E. 
87,  89,  43  iDd.  App.  649. 

SEW 

The  term  "sewed,**  as  a  method  of  book- 
binding, contemplates  the  folding  and  placing 
of  one  "signature"  (a  sheet  of  paper  to  be 
folded  into  4,  8,  or  16  pages)  on  another  un- 
til the  back  Is  completed,  then  the  cutting  of 
grooves  In  the  back  In  which  cords  are  In- 
serted, and  the  sewing  of  each  sicjnature  to 
such  cords.  State  v.  Young,  110  N.  W.  292, 
294,  134  Iowa,  505,  13  Ann.  Cas.  345. 

SEWAGE 

A  city  constructed  an  underground  tile 
drain  that  collected  surface  water  and  drain- 
age from  houses,  which  ran  from  the  drain 
into  an  open  ditch  and  thence  Into  a  gully 
near  the  comer  of  plalntlff*8  residence  prop- 
erty, which  was  low  ground.  The  water  in 
plaintiff's  well,  which  was  within  16  feet  of 
the  gully,  was  affected  by  the  condition  of  the 
water  In  the  ditch.  Held,  that  water  is 
"sewage,**  and  the  city  may  be  enjoined  from 
discharging  It  into  the  gully,  although  the 
water  In  plaintiff's  well  at  its  best  Is  not 
good.  Ulmen  v.  Town  of  Mt.  Angel,  112  Pac. 
529,  530,  57  Or.  547,  36  L.  R.  A.  (N.  S.)  140. 

Whatever  may  be  the  true  and  definite 
meaning  of  the  word  "sewage,**  if  It  has  one, 
either  generally  or  when  ascertained  from 
Its  use  in  any  given  connection,  it  was  held 
that  dyestuff  and  feculent  matter  from  open 
water-closets  washed  into  a  river  by  the 
surface  drainage  do  not  constitute  "sewage,*' 
within  Revisal  1905,  i  3051,  prohibiting  the 
discharge  of  sewage  into  any  stream  from 
which  a  public  drinking  supply  is  taken. 
City  of  Durham  v.  Bno  Cotton  Mills,  57  S.  B, 
465,  466,  144  N.  C.  705,  11  U  R.  A,  (N.  S.) 
1163. 

SEWER 

See  New  Sewer;    Public  Sewer;    Storm 
Sewer. 

A  '^3ewer*'  is  defined  to  mean  a  large  and 
generally,  though  not  always,  underground 
passage  (or  conduit)  for  fluid  and  feculent 
matter  from  a  house  or  houses  to  some  other 
locality,  usually  the  place  of  discharge,  and 
also  to  mean  a  closed  or  covered  waterway 
for  conveying  and  discharging  filth,  refuse, 
and  foul  matter,  liquid  or  solid,  while  ditches 
are  drains  which  are  or  may  be  open  and  so 
arranged  as  to  take  away  surface  water. 
City  of  Durham  v.  Eno  Cotton  Mills,  57  S.  B. 
465,  466,  144  N.  O.  705,  11  L.  R.  A.  (N.  S.) 
3 163  (citing  State  Board  of  Health  v.  City  of 
Jersey  aty,  35  Atl.  835,  55  N.  J.  Bq.  116; 
7  Words  and  Phrases,  p.  6457  et  seq.).  See, 
also,  Mound  City  Land  &  Stock  Co.  v.  Miller, 


70  S.  W.  721,  724.  170  Mo.  240,  60  L.  R.  A. 
190,  94  Am.  St.  Rep.  727. 

As  iJuproTemeiit 

See    Improvement;     Internal    /mprove- 
ment. 

Am  publio  use 
See  Public  Use  (In  Bminent  Domain). 

Aft  public  utility 

See  PubUc  rtlUty. 

As  public  work 

See    Public    Work. 

SEW£R  OONNECTIOK 

As  paving,  see  Pave — Pavement. 

SEWERAGE 

System  of  sewerage,  see  System. 

SEXUAL  CRIMES 

The  term  "sexual  crimes"  Includes  the* 
crime  of  rape.  Cecil  v.  Territory,  82  Pac. 
654,  655,  16  Okl.  197,  8  Ann.  CJas.  457. 

SEXUAL  INTERCOURSE 

As  crime,  see  Crime. 
Refusal  of  as  cruelty,  see  Cruelty. 
Seduction  implying,  see  Seduce — Seduc- 
tion. 
See,  also.  Unlawful  Intercourse. 

In  an  action  for  breach  of  promise  of 
marriage,  where  seduction  was  not  pleaded, 
an  Instruction  not  to  consider  as  an  element 
of  damages  the  "result"  of  any  ''sexual  rela- 
tions" between  the  parties  was  not  objection-^ 
able  as  only  excluding  the  result  of  "sexual 
intercourse,"  viz.,  conception  and  birth  of 
an  illegitimate  child;  but  as  "sexual  rela- 
tions"«  is  not  synonymous  with  "sexual  in- 
tercourse," but  the  latter  may  be  regarded  as 
a  result  of  the  former,  the  instruction  ex- 
cluded all  consideration  of  "sexual  inter- 
course." Herrlman  v.  Layman,  92  N.  W.  710, 
711,  118  Iowa,  590. 

SHAD  FISH 

Any  shad  fish,  see  Any. 

SHADE  TREES 

Oak  and  hickory  trees  standing  on  the 
border  of  a  public  highway  and  on  the  land 
of  an  owner  abutting  on  the  highway  are 
"shade  trees"  within  Ky.  St.  1903,  §  1257, 
punishing  the  cutting  down  of  shade  trees. 
Kussellville  Home  Tel.  Co.  v.  Commonwealth, 
109  S.  W.  340,  33  Ky.  Law  Rep.  132. 

SHADOWGRAPH 

A  ''shadowgraph"  is  a  silhouette  taken  by 
the  photographic  process.  Frankel  v.  Ger- 
man Tyrolean  Alps  Co.,  97  8.  W.  961,  962, 
121  Mo.  App.  51. 
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SHADOWING 

See  Rough  Shadowing. 

SHAR 

See  line  Shaft;  Main  Shaft 

Aft  mine  fthaf  t 

A  shaft  In  process  of  completion  Is  not 
within  the  meaning  of  the  term  "shaft,"  as 
used  In  the  miner's  act,  prescribing  certain 
equipment  for  every  mine  shaft.  Cox  v. 
Mount  Ollye  &  Staunton  Ck>al  Co.,  127  IlL 
App.  24,  25. 

In  an  action  under  the  mining  act 
(Hurd's  Rev.  St  1908,  c.  93),  for  the  death 
of  an  employ^  by  defendant's  violation  of  sec- 
tion 4  in  falling  to  have  flanges  on  the  drum 
of  a  hoisting  engine  used  in  sinking  an  air 
shaft,  special  findings  that  death  was  caused 
during  the  construction  work  preparatory  to 
opening  a  coal  mine,  and  that  the  shaft  was 
not  In  use  in  connection  with  the  mining  of 
cool  or  for  ventilating  in  coal  mine  or  for  an 
escapement  shaft,  do  not  bring  defendant's 
property  within  section  34,  defining  "mine" 
and  "coal  mine"  as  all  parts  of  the  property 
of  a  mining  plant  which  contribute  directly 
or  Indirectly  to  the  mining  of  coal,  and  defin- 
ing "shaft"  as  any  opening  which  is  or  may 
be  used  for  ventilation  or  escapement,  or  for 
hoisting  men  in  connection  with  mining,  and 
are  therefore  so  Inconsistent  with  a  general 
verdict  for  plaintiff  that  judgment  for  de- 
fendant is  proper.  Moore  v.  Dering  Coal  Co., 
89  N.  E.  674,  675,  242  111.  84. 

Aft  part  of  bone 

Technical  words,  such  as  the  word 
"shaft,"  used  as  referring  to  a  part  of  a  hu- 
man bone,  are  to  be  interpreted  as  usually 
understood  by  persons  in  the  profession  or 
business  to  which  they  relate.  Peterson  v. 
Modem  Brotherhood  of  America,  101  N.  W. 
289,  290,  125  Iowa,  562,  67  L.  R.  A.  631. 

As  part  of  niaoMno 

The  word  "shaft"  is  defined  as  an  axle, 
mandrel,  arbor,  or  other  long  and  usually 
cylindrical  bar,  especially  if  rotating,  and 
subject  to  torsional  stress;  a  lengtby  shaftr 
ing.  Cole  v.  North  American  I^ud  Co.,  112 
S.  W.  753,  754,  130  Mo.  App.  253;  Id.,  144 
S.  W.  855,  240  Mo.  397. 

The  word  "shaft,"  as  used  in  connection 
with  or  applied  to  factories,  is  a  revolving 
bar  to  convey  the  force  which  is  generated 
by  some  prime  mover  to  the  different  workr 
ing  machines,  and  a  "line  or  main  shaft"  is 
a  bar  of  considerable  length,  and  usually 
bearing  a  number  of  pulleys  by  which  power 
is  transmitted  to  countersihafts.  Ilohcnstcln- 
llartmetz  Furniture  Co.  v.  Matthews,  92  N. 
E»  196,  199,  46  Ind.  App.  616. 

Same— Xronveyor 

A  conveyor,  consisting  of  a  long,  cylin- 
drical, rotating  ro<l,  to  which  flanges  are  at- 
tached, is  a  "shafting"  or  machinery,  within 


the  factory  act  (Acts  1399,  p.  234,  c.  142,  i 
9;  Burns*  Ann.  St  1901,  §  70671),  providing 
that  all  "shafting"  and  machinery  shall  be 
guarded.  United  States  Cement  Co.  v.  Coop- 
er (Ind.)  82  N.  E.  981,  983. 

Same— GonnterftHaft 

Bums'  Ann.  St  1908,  i  8029,  providing 
that  "all  vats,  pans,  saws,  planers,  cogs,  gear- 
ing, belting,  shafting,  set  screws  and  machin- 
ery of  every  description"  shall  be  properly 
guarded.  Includes  countershafts  under  the 
general  term  "shafting."  Hohensteln-Hart- 
metz  Furniture  Co.  v.  Matthews,  92  N.  E.  196, 
198,  46  Ind.  App.  616. 

Same— Knivos 

The  knives  of  the  head  of  a  machine  used 
to  surface  difi!erent  sized  moldings  are  not 
within  St.  1898,  §  1636J,  requiring  the  guard- 
ing of  "shafting  and  gearing,"  and  the  stat- 
ute does  not  require  the  master  to  guard  such 
knives.  Kruck  v.  Wilbur  Lumber  Co.,  133  N. 
W.  1117,  1119,  148  Wis.  76. 

Rev.  St  1899,  f  6433,  requiring  the  belt- 
ing, shafting,  gearing,  and  drums  in  all  manu- 
facturing establishments,  when  so  placed  as 
to  be  dangerous  to  employ^  while  engaged  in 
their  ordinary  duties,  to  be  safely  guarded, 
when  possible,  does  not  apply  to  the  working 
parts  of  a  machine,  but  only  to  the  parts 
used  to  transmit  power,  such  as  shafting, 
etc.;  hence  the  rotating  cylinder  or  axle  on 
which  the  knives  of  a  planing  machine  are 
fixed  is  not  "shafting,"  so  as  to  require  it  to 
be  guarded ;  that  term  ordinarily  meaning  a 
system  of  rods  or  shafts,  usually  cylindrical, 
used  for  comumnicating  power  from  an  en- 
gine to  machines,  sometimes  being  different 
in  meaning  from  "shaft,"  which  may  mean 
any  axle  or  other  long  and  usually  cylindrical 
bar,  especially  if  rotating.  Cole  v.  North 
American  Lead  Ca,  144  S.  W^  865,  240  Mo. 
397 ;   Id.,  112  S.  W.  758, 130  Mo.  App.  253. 


— Pnlley 

Bums'  Ann.  St  1908,  S  8029,  requiring 
shafting  to  be  properly  guarded,  applies  to  pul- 
leys running  on  the  "shafts."  Ilohenstein- 
llartmetz  Furniture  Co.  v.  Matthews,  92  N. 
£.  196,  198,  46  Ind.  App.  616. 

Same— Set  sorew 

A  set  screw,  by  which  a  circular  knife 
is  attached  to  a  shaft  in  a  paper  mill,  is  a 
part  of  the  shafting,  within  the  meaning  of 
St  189S,  §  103GJ,  pro\lding  that  all  shafting, 
etc.,  so  located  as  to  be  dangerous  to  em- 
Ijloy6s  in  the  disfharge  of  their  duties  shall 
be  securely  guarded  or  fenced  by  the  owner 
or  manager  thereof.  Van  de  Bogart  v.  Mari- 
nette &  Menominee  Paper  Co.,  112  N.  W.  443, 
447,  132  Wis.  367. 

SHALE 

As  mineral,  see  Mineral. 
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SHALL 

As  permlssiTe  4»v  mandatory 

May  construed  as  shall,  see  May. 

Shall  as  permissive  or  mandatory  when 
used  in  statutes,  see  Shall  (In  Statutes 
as  Permissive  or  Mandatory). 

In  a  contract  providing  that,  if  the  par- 
ties are  unable  to  agree  as  to  the  amount  due, 
the  same  shall  be  referred  to  arbitrators,  the 
word  "shair*  does  not  mean  that  a  submis- 
sion to  arbitration  would  be  a  condition  pre- 
cedent to  action  on  the  contract.  Adams  v. 
Halgler,  51  S.  E.  638,  640,  123  Ga.  659. 

Complainant  owned  a  coalyard,  through 
which  defendant  operated  a  switch  track. 
The  railroad  claimed  to  own  the  rails  and 
ties,  and,  complainant  refusing  to  concede 
that  such  was  the  fact,  negotiations  were  en- 
tered into  for  the  execution  of  a  contract,  in 
which  complainant  should  concede  to  the  rail- 
road company  a  right  of  way  and  its  owner- 
ship of  the  track,  in  consideration  of  which 
the  railroad  company  should  maintain  the 
track  and  afford  complainant  service.  Com- 
plainant having  refused  to  route  all  possible 
traffic  over  defendant's  road,  further  negotia- 
tions resulted  in  a  contract  by  which,  in  con- 
sideration of  a  dollar  paid  by  the  railroad 
company,  complainant  admitted  that  it  was 
the  lawful  owner  of  the  track,  agreeing  that 
defendant,  its  successors  and  assigns,  "shall 
and  may  have  the  right"  to  maintain  and 
operate  the  side  track  until  complainant,  his 
heirs  and  assigns,  shall  serve  on  the  railway 
company  60  days'  notice  to  remove  the  same. 
This  contract  was  signed  only  by  complainant 
and  certain  trustees  under  a  mortgage  deed 
to  the  property,  and  not  by  the  railroad  com- 
pany. Held,  that  the  words  "shall  and  may" 
as  so  used  should  not  be  construed  as  imply- 
ing an  absolute  obligation  on  the  part  of  the 
railway  company,  and  that  complainant  was 
not  entitled  to  restrain  the  railroad  company 
from  refusing  to  maintain  the  track.  Brown 
v.  Southern  Ry.  Co.,  187  Fed.  481,  484,  109 
a  C.  A.  333. 

As  indioating  fntvre,  present,  or  past 

Rev.  Laws,  c.  80,  |  6,  providing  that  all 
persons  who  are  absent  from  the  common- 
wealth for  ten  consecutive  years  "shall"  lose 
their  settlements,  is  not  retroactive.  The  use 
of  the  word  ''shall'*  in  the  clause  in  question 
is  in  contrast  with  the  words  "are  hereby 
defeated  and  declared  to  be  lost,"  found  In 
the  earlier  clause  of  the  section  which  deals 
with  past  settlements.  In  other  words,  so 
far  as  language  goes,  the  two  clauses  are  not 
similar,  but  are  in  contrast  with  each  other, 
and  there  Is  nothing  to  take  this  section  out 
of  the  general  rule  that,  even  in  a  pauper 
settlement  act,  the  word  "shall"  prima  fade 
refers  to  the  future.  City  of  Lawrence  v. 
Town  of  Methuen,  73  N.  E.  860,  187  Mass.  592 
(citing  City  of  Worcester  v.  Inhabitants  of 
Barre,  138  Mass.  101). 


Act  July  1,  1905  (Laws  1905,  p.  320)  |  8, 
providing  that  no  person,  unless  previously 
registered  or  licensed  to  practice  dentistry, 
"shall  begin"  the  practice  of  dentistry  with- 
out obtaining  a  license,  is  applicable  to  one 
who  continued,  after  the  act  took  effect,  the 
illegal  practice  of  dentistry  previously  begun. 
Kettles  T.  People,  77  N.  B.  472,  478,  221  IlL 
221. 

SHAIX    (In  Statutes   um   PermiasiT*   or 


Grenerally  the  word  ''shall"  is  mandatory 
in  its  legal  acceptation.  Mau  v.  S toner,  83 
Pac.  218,  219,  14  Wyo.  183. 

The  word  "may,"  in  every  act  imposing 
a  duty,  means  "shall."  State  ex  rel.  Purdln 
V.  Gault,  105  Pac.  242,  243,  56  Wash.  140. 

"*Shall'  oug^t  undoubtedly  to  be  con- 
strued as  meaning  *must,'  for  the  purpose  of 
sustaining  or  enforcing  an  existing  right; 
but  it  need  not  be  for  creating  a  new  one." 
West  Wisconsin  R.  Co.  v.  Foley,  94  U.  8.  100, 
103,  24  L.  Ed.  71. 

'*The  word  'shall'  may  be  held  to  be  mere- 
ly directory  when  no  advantage  is  lost,  when 
no  right  is  destroyed,  when  no  benefit  Is  sac- 
rificed, either  to  the  public  or  the  individual, 
by  giving  it  that  construction.  But,  if  any 
right  to  any  one  depends  upon  giving  the 
word  an  imperative  construction,  the  pre- 
sumption is  that  the  word  was  used  in  refer- 
ence to  such  right  or  benefit.  But,  wh^re  no 
right  or  benefit  to  any  one  depends  upon  the 
imperative  use  of  the  word,  it  may  be  held 
to  be  directory  merely."  Montgomery  v.  Hen- 
ry, 39  South.  507,  509,  144  Ala.  629,  1  L.  R. 
A.  (N.  S.)  656,  6  Ann.  Cas.  965  (quoting  and 
adopting  definition  In  Wheeler  v.  Cnty  of  Chi- 
cago, 24  lU.  105,  76  Am.  Dec.  736;  Hickok  v. 
Thayer,  49  Vt  372). 

Words  like  "may,"  "must,"  "shall,"  etc., 
are  constantly  used  In  statutes  without  in- 
tending that  they  shall  be  taken  literally,  and 
in  their  construction  the  object  evidently  de- 
signed to  be  reached  limits  and  controls  the 
literal  Import  of  the  terms  and  phrases  em- 
ployed. Fields  V.  United  States,  27  App^  D. 
C.  433,  440. 

The  mandatory  word  "shall"  may  often 
be  treated  as  merely  permissive,  when  neces- 
sary to  sustain  a  statute  or  accomplish  its 
purpose.  People  ex  rel.  Barone  v.  Fox,  129 
N.  Y.  Supp,  646, 144  App.  Div.  611. 

Statutes  which,  when  literally  construed, 
are  mandatory  may  be  held  directory,  and 
vice  versa,  so  that  tiie  word  "shall"  or  "must" 
may  under  some  circumstances  be  construed 
as  "may."  In  re  (^hadboume's  Estate,  114 
Pac.  1012,  1014,  15  Cal.  App.  363  (citing  In  re 
Ballentiue's  Estate,  45  Cal.  699;  Hayes  v. 
Los  Angeles  County,  33  Pac.  766,  99  Cal.  74; 
Suth.  St.  Const  634;  Wallace  v.  Feely  [N.  Y.] 
61  How.  Prac.  225;  Merrill  v.  Shaw,  5  Minn. 
148  [Gil.  113];   In  re  Thurber's  Estate,  56  N. 
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E.  631,  162  N.  T.  244;  Stone  v.  Pratt,  35  N. 
T.  Supp.  519,  90  Hun,  39;  First  Nat.  Bank  of 
Seneca  v.  Lyman,  53  Pac.  125,  59  Kan.  410; 
Cooke  V.  Spears,  2  Cal.  409,  56  Am.  Dec.  348; 
People  ex  rel.  Chiperfield  v.  Sanitary  Dist.  of 
Chicago,  56  N.  E.  953,  184  111.  597). 

The  presamption  Is  that  the  word  "shall" 
in  JBL  statute  is  used  in  an  imperative,  and  not 
In  a  directory,  sense.  If  a  different  interpre- 
tation is  sought,  it  must  rest  upon  something 
in  the  character  of  the  legislation  or  in  the 
context  which  will  justify  a  different  mean- 
ing. Haythom  v.  Van  Keuren  &  Son,  74  Atl. 
502,  50i,  79  N.  J.  Law,  101;  Board  of  Finance 
of  School  City  of  Aurora  v.  People's  Nat. 
Bank  of  Lawrenceburg,  89  N.  E.  904,  905,  44 
Ind.  App.  578. 

The  word  "shall,"  as  generally  used  in 
statutes,  is  mandatory,  but  since  the  intention 
of  an  act  will  prevail  over  the  literal  sense  of 
its  terms,  the  word  as  used  in  Act  June. 21, 
1895  (Laws  1895,  p.  113,  §  20),  providing  that 
a  loan  association  may  be  reorganized  at  a 
meeting  of  its  stockholders  for  that  purpose, 
and  that  "notice  of  such  a  meeting  shall  be 
given,"  etc.,  is  merely  directory :  the  essential 
object  of  the  law  being  that  the  reorganiza- 
tion should  not  take  place  without  the  assent 
of  the  stockholders.  Holmes  v.  Royal  Loan 
Ass'n,  107  S.  W.  1005,  1007,  128  Mo.  App.  329. 

Levee  Act,  1 17b  (Hurd's  Rev.  St.  1909,  c. 
42),  in  BO  far  as  it  declares  that  a  jury  impan- 
eled to  spread  an  assessment  of  beneflts  by 
drainage  improvements  shall  return  a  verdict 
which  "shall"  produce  the  total  sum  of  the  es- 
timated cost  of  the  proposed  work,  is  not  un- 
constitutional as  requiring  the  jury  to  assess 
an  arbitraiT  sum,  regardless  of  benefits,  since 
the  word  "shall"  should  be  construed  as 
though  used  in  the  sense  of  **may,"  rendering 
the  statute  directory  only.  Spring  Creek 
Drainage  Dist.  v.  Elgin,  J.  &  E.  R.  Co.,  94  N. 
E.  529,  542,  249  IlL  260. 

Under  Kurd's  Rev.  St  1903,  c.  32,  §  3, 
relative  to  the  organization  of  corporations, 
and  providing  that  notice  of  the  first  meeting 
of  subscribers  to  capital  stock,  for  the  pur- 
pose of  electing  directors,  etc.,  shall  be  given 
by  depositing  in  the  post  office  a  written  or 
printed  notice  addressed  to  each  subscriber, 
at  least  10  days  before  the  time  fixed  for  the 
meeting,  and  section  4  requiring  a  copy  of 
the  notice  to  be  included  in  the  report  made 
to  the  Secretary  of  State,  the  failure  to  give 
such  notice,  where  all  the  subscribers  to 
stock  waived  it  in  writing,  did  not  render  the 
organization  of  the  corporation  defective,  so 
as  to  bring  the  board  of  directors  within  sec- 
tion 18,  declaring  that  if  directors  of  any 
corporation  assume  to  exercise  corporate  pow- 
ers, or  use  the  name  of  the  corporation,  with- 
out complying"  with  the  act,  they  shall  be  per- 
sonally liable  for  all  debts  Incurred  by  them 
in  the  name  of  the  corporation.  The  mere 
fact  that  the  word  "shall"  is  used  in  the  stat- 


ute in  providing  for  the  notice  does  not  ren- 
der the  provision  mandatory.  J.  W.  Butler 
Paper  Co.  v.  Cleveland,  77  N.  E.  99,  100,  220 
lU.  128,  110  Am.  St  Rep.  230. 

The  word  "shall,"  in  Tenement  House 
Act  N.  T.  (Laws  1901,  p.  902,  c  334,  |  56),  is 
mandatory  in  every  instance,  and  denotes 
that  thej^ouse  shall  be  maintained  in  all  re- 
spects according  to  the  mandate.  People  ex 
rel.  Ungrlch  v.  Craln,  95  N.  Y.  Supp.  906,  908, 
47  Misc.  Rep.  281. 

In  an  act  providing  for  the  establishment 
of  drainage  districts,  the  word  "shall"  can 
properly  be  read  as  "may."  Sisson  v.  Board 
of  Supers  of  Buena  Vista  County,  104  N.  W. 
454,  461,  128  Iowa,  442,  70  L.  R.  A.  440. 

In  Rev.  St.  1909,  §  7109,  providing  that 
fraternal  beneficiary  associations,  doing  busi- 
ness on  a  lodge  system,  shall  pay  death  bene- 
fits to  the  families,  heirs,  blood  relatives,  af- 
fianced husband  or  afiianced  wife  of,  or  to 
persons  dependent  on,  the  member,  the  word 
"shall"  was  not  intended  in  a  mandatory  sense 
so  as  to  require  beneficial  associations  to  in- 
clude all  the  classes  of  beneficiaries  specified; 
and  hence  suCh  an  association  was  authorized 
to  limit  the  payment  of  its  benefits  to  blood 
relatives  and  members  of  the  family  of  the 
insured,  and  to  persons  dependent  on  him. 
State  ex  reL  v.  Knights  of  Father  Matthew, 
144  S.  W.  896,  164  Mo.  App.  36L 

In  Code  Supp.  1910,  p.  619,  providing 
that,  in  the  case  of  benefit  societies,  payment 
of  death  benefits  shall  be  to  families,  heirs, 
blood  relatives,  affianced  husband  or  wife,  or 
to  persons  dependent  on  the  member,  as  may 
be  designated  by  him,  or  to  such  other  bene- 
ficiaries as  may  be  permitted  by  the  laws  of 
the  state  in  which  the  society  is  diarteied, 
etc.,  the  word  "shall"  should  be  construed 
may,"  so  that  the  statute  did  not  extend  the 
class  of  persons  capable  of  receiving  beneflts 
under  the  charter  of  an  association,  providing 
that  benefits  should  be  paid  to  the  nearest 
relative,  or  such  other  dependent  of  the  mem- 
ber as  might  be  designated  according  to  the 
society's  by-laws,  etc.  Pettus  v.  Hendricks, 
74  S.  B.  191,  193,  113  Va.  326  (citing  Words 
and  Phrases,  "shall"). 

The  word  "shall,"  as  used  in  a  statute 
providing  that  certain  offices  shall  be  declar* 
ed  vacant  on  the  failure  of  the  official  to  file 
a  bond  within  a  month  after  his  election,  wlU 
be  construed  to  mean  "may."  In  re  Super- 
visor of  Nether  Providence  Tp^  64  Atl.  443, 
444,  215  Pa.  119. 

Burns'  Ann.  St.  1901,  i  7087e,  provides 
that  it  shall  be  the  duty  of  factory  owners  to 
inclose  elevator  shafts  and  install  automatic 
trapdoors,  if,  in  the  opinion  of  the  chief  in- 
spector, safety  requires  it,  and  declares  that 
the  inspector  shall  inspect  the  cable,  gearing, 
or  other  apparatus  of  elevators  in  the  estab- 
lishments and  require  that  the  same  be  kept 
in  safe  condition  with  proper  safety  devices. 
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Held,  that  0ucb  section,  in  so  far  as  it  pro- 
vides for  the  installation  of  safety  devices,  is 
not  mandatory  because  the  word  "shall"  is 
used,  and  a  factory  owner  is  not  bound  to  in- 
stall safety  devices  on  elevators,  unless  re- 
quired to  do  so  by  the  inspector.  Reliance 
Mfg.  Co.  T.  Langley,  82  N.  B.  114, 116,  41  Ind. 
App.  175. 

Rev.  St.  1898,  §  1952,  provides  that  life 
insurance  companies  whose  members  are  en- 
titled to  share  in  the  surplus  cumulations 
•*may"  make  distribution  thereof  annually  or 
once  in  two,  three,  four,  or  five  years,  and  in 
determining  the  amount  of  surplus  to  be  dis- 
tributed there  "shall"  be  reserved  an  amount 
equal  to  the  net  value  of  the  outstanding  poli- 
cies. The  section  is  the  same  as  Laws  1870, 
p.  107,  c.  59,  §  14,  the  purpose  of  which,  as  ap- 
pears from  instructions  to  the  legislative  com- 
mittee which  reported  the  bill,  was  to  afford 
proper  "protection  to  policy  holders"  by  safe- 
guard against  insolvency  of  Insurance  com- 
panies by  requiring  the  cumulation  of  the  re- 
serve  fund.  Held,  that  the  use  of  the  word 
"shall"  in  the  section  in  relation  to  the  re- 
serve fund  is  imperative,  while  "may"  in  re- 
lation to  distribution  of  the  surplus  is  permis- 
sive, and  having  been  so  construed  by  the 
state  officials  and  insurance  companies  for 
more  than  80  years,  the  license  of  an  insur- 
ance company  will  not  be  revoked  for  defer- 
ring the  distribution  of  the  surplus  more  than 
five  years.  Equitable  Life  Assur.  SoC.  v. 
Host,  102  N.  W.  57^-588,  684,  124  Wis.  057,  4 
Ann.  Gas.  413. 

Judicial  duties  and  proceedings 

The  provision  of  Code,  §  242,  that  the 
record  of  the  proceedings  of  the  district  court 
"shall  be  signed  by  the  judge,"  is  directory 
only.  Donnelly  v.  Smith,  103  N.  W.  776,  777, 
128  Iowa,  257. 

Under  Rev.  St  1899,  §  4422,  providing 
that  the  Judge  *'shaU"  allow  a  reasonable 
fee  to  the  attorney  bringing  suit,  there  is  no 
discretion  in  the  matter  except  as  to  the 
amount  of  fees  to  be  given.  Whltsett  v. 
Wamack,  C9  S.  W.  24,  25,  95  Mo.  App.  296. 

The  Legislature,  by  using  the  term  "shall 
grant  a  change  of  judge"  in  Sess.  Laws 
1907-08,  c.  68,  art.  1.  §  10,  p.  592,  instead  of 
the  term  '*may  on  application  of  either  party, 
change  the  place  of  trial  to  some  county 
where  such  objection  does  not  exist,"  in  view 
of  the  construction  of  the  word  "may"  in  the 
case  of  Kansas  Pacific  Ry.  v.  Reynolds,  8 
Kan.  630,  did  not  render  the  statute  in  that 
respect  any  more  mandatory,  and  there  can 
be  no  special  significance  in  the  use  of  the 
word  "shall"  instead  of  the  word  "may." 
State  ex  rel.  Smith  v.  Brown,  103  Pac.  762, 
765,  24  Okl.  433. 

"Shall,"  as  used  in  Gen.  St.  1902,  §  237, 
providing  that,  when  any  person  having  prop- 
erty shall  be  found  incapable  of  managing 
bis  affairs,  the  court  of  probate  shall  appoint 


a  conservator  of  such  person,  etc.,  does  not 
exclude  a  reasonable  discretion  on  the  part 
of  the  court  of  probate  or  of  the  superior 
court  on  appeal  in  the  appointment  of  such 
conservators.  Appeal  of  Wentz,  56  Atl.  625, 
626,  76  Conn.  405. 

Act  No.  56,  p.  135,  of  1904,  provides  that, 
in  cases  appealed  to  the  wrong  courts,  the 
judges  "shall  have  the  right"  to  transfer  the 
appeals  to  the  proper  tribunals,  instead  of 
dismissing  them.  If  the  lawmakers  had  in- 
tended that  the  transfers,  in  such  cases, 
should  be  obligatory,  they  would  no  doubt 
have  so  expressed  themselves.  As  the  law 
reads,  it  lies  within  the  sound  discretion  of 
the  court  to  which  the  appeal  is  taken  to 
transfer  or  dismiss  It.  In  the  instant  case, 
the  latter  is  found  to  be  the  proper  coarse  to 
pursue.  Samuel  Israelite  Baptist  Church  v. 
Thomas,  41  South.  564,  566, 117  La.  253. 

In  Code  1904,  S  2544,  providing  that  a 
person  interested  in  a  testator's  estate  may 
within  two  years  proceed  by  bill  in  equity  to 
impeach  or  establish  the  will,  on  which  bill 
a  trial  by  jury  shall  be  ordered,  the  word 
"shall"  should  be  construed  in  the  sense  of 
"may,"  and  hence  the  section  did  not  prevent 
a  waiver  of  trial  by  jury  by  the  parties. 
Meade  v.  Meade,  69  S.  £.  330,  331,  111  Va. 
451. 

Kirby's  Dig.  %  2256,  provides  that  upon 
an  indictment  b^ng  found,  if  the  defendant 
is  not  in  custody,  or  on  bail,  the  court  shall 
forthwith  make  a«<  order  for  process  to  be 
issued  thereon,  dei^nating  whether  for  ar- 
rest or  summons,  and  if  for  arrest,  and  the 
offense  is  bailable,  the  ball  shall  be  fixed. 
Preceding  sections  provide  that  process  on  an 
indictment  consists  of  writs  for  arresting  or 
summoning  the  defendant,  and  that  a  process 
of  arrest  may  be  Issued  by  the  clerk  upon  the 
order  of  the  court  Subsequent  sections  pre- 
scribe the  form  of  bench  warrant  and  the 
summons,  and  that  the  summons  shall  only 
be  issued  on  indictments  for  misdemeanor, 
where  the  court  has  not  ordered  a  bench  war- 
rant Section  2264  provides  that  the  court 
may  order  a  bench  warrant  to  be  issued  on 
any  Indlctuient.  Section  7817  provides  that 
all  proceedings  under  the  Code  and  its  pro- 
visions shall  be  liberally  construed.  Held, 
that  the  language  in  section  2256  "the  court 
shall  forthwith  make  an  order  for  process  to 
be  issued  thereon"  is  not  mandatory  upon  the 
circuit  court,  but  is  directory  merely.  State 
V.  Grace,  130  S.  W.  670,  98  Ark.  505. 

Code  Civ.  Proc.  §  134,  as  amended  March 
19,  1907  (St  p.  681,  c.  358,  §  1),  provides  that 
no  court  other  than  the  Supreme  Court 
"must"  be  open  on  any  of  the  holidays  men- 
tioned in  section  10,  except  to  give  instruc- 
tions to  Juries  on  their  request,  to  receive  a 
verdict  or  discharge  a  Jury,  or  for  the  exer- 
cise of  the  powers  of  a  magistrate  in  a  crim- 
inal action,  and  that  injunctions  and  writs 
of  prohibition  may  be  issued  on  any  day. 
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Prevlons  to  the  amendment  of  1907  the  sec- 
tion read  no  court  "shall*'  be  open  nor  shall 
any  Judicial  business  be  transacted,  etc.,  pro- 
vided that  the  Supreme  Court  and  the  supe- 
rior courts  shall  always  be  open  for  the  trans- 
action of  business,  and  that  Injunctions  and 
writs  of  prohibition  may  be  Issued  on  any 
day.  Among  the  holidays  mentioned  in  sec- 
tion 10  is  any  day  appointed  by  the  Governor 
for  a  holiday.  Section  183  provides  that 
courts-  of  justice  may  be  held  and  judicial 
business  transacted  on  any  day  except  as 
provided  in  section  134.  Section  135  pro- 
vides that,  if  any  day  mentioned  in  section 
134  happens  to  be  the  day  appointed  for  the 
holding  of  a  court  or  to  which  it  Is  adjourn- 
ed, it  shall  be  deemed  appointed  for  or  ad- 
journed to  the  next  day.  Held,  that  section 
134  as  amended  March  19,  1907,  still  means 
what  is  has  always  meant,  that  the  superior 
court  shall  not  on  a  legal  holiday  transact 
any  judicial  business  outside  of  the  constitu- 
tional and  statutory  exceptions,  notwithstand- 
ing the  substitution  of  the  word  "must"  for 
* 'shall*';  and  hence  a  sentence  pronounced  on 
a  day  appointed  by  the  Governor  as  a  legal 
holiday  was  void.  Ex  parte  Smith,  93  Pac. 
191,  193,  194,  152  Gal.  566. 

The  words  "shall"  and  "may,"  as  used 
in  the  Utah  Constitution,  providing  that  cer- 
tain officers  "shall  be  conservators  of  the 
peace,  and  may  hold  preliminary  examina- 
tions," are  used  advisedly,  and  each  Is  to  be 
understood  in  its  usual  and  ordinary  sense, 
and  a  statute  conferring  jurisdiction  on  other 
officers  to  act  as  committing  magistrates  is 
not  in  conflict  with  the  Constitution.  State 
V.  Shockley,  80  Pac.  865,  868,  29  Utah,  25, 
110  Am.  St  Rep.  639  (quoting  and  adopting 
8  eye.  686). 

Bev.  St  1898,  §  4222,  subd.  5,  requiring, 
as  a  condition  precedent  to  an  action  for  in- 
juries, that  a  notice  of  the  injuries,  etc., 
''shall"  be  served  on  one  claimed  to  be  re- 
sponsible in  the  manner  required  for  service 
of  summons  in  courts  of  record,  is  mandato- 
ry, and  service  on  the  claim  agent  of  the  rail- 
road company  is  insufficient;  the  word 
"shall"  not  meaning  "may."  Smith  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  102  N.  W.  336,  337, 
124  Wis.  120. 

In  Gen.  St.  1894,  |  7181,  providing  that 
the  court  shall  not  excuse  from  service,  upon 
either  the  grand  or  petit  jury,  any  person  du- 
ly drawn  and  summoned,  except  upon  the 
ground  that  the  person  seeking  to  be  excused 
Is  either  physically  or  mentally  unable  or 
unfit,  in  the  opinion  of  the  court,  to  attend 
or  serve  as  a  juror,  or  by  reason  of  serious 
sickness  of  some  immediate  mem-ber  of  the 
family  of  the  person  so  summoned,  the  word 
"shair*  is  to  be  construed  as  If  it  were  per- 
missive rather  than  mandatory,  as  there  are 
many  reasons  why  a  juror  may  be  excused 
by  authority  of  the  court  In  cases  not  men- 


tioned.   State  y.  Strait,  102  N.  W.  913,  914, 
915,  94  Minn.  884. 

The  word  "shall,"  as  used  in  Acts  1903, 
p.  841,  c.  193, 1  8,  providing  that  the  Supreme 
and  Appellate  Courts  shall  carefully  consider 
and  weigh  the  evidence  in  all  cases  not  now 
or  hereafter  triable  by  jury,  is  used  In  the 
sense  of  "may."  Parkison  v.  Thompson, 
73  N.  E.  109,  111,  164  Ind.  609,  3  Ann.  Cas. 
677. 

Administration  Act  (1  Starr  &  C.  Ann. 
St.  1898,  p.  269,  c.  3)  1 1,  providing  that  when 
a  will  has  been  duly  proved,  the  county  court 
"shall"  issue  letters  testamentary  thereon  to 
the  executor  named  in  the  will,  is  mandatory 
when  the  person  named  as  executor  accepts 
the  trust,  gives  bonds  to  discharge  the  same, 
and  is  legally  competent  Clark  v.  Patterson, 
73  N.  E.  806,  808,  214  HI,  533,  105  Am.  St 
Rep.  127. 

The  word  '*shall,*'  as  used  in  Act  No.  108, 
p.  155,  of  1898,  providing  that  appeals  In 
criminal  cases  shall  be  taken  by  motion,  ei- 
ther verbally  or  in  writing,  in  open  court 
within  three  days  after  sentence  has  been 
pronounced,  is  not  used  to  give  discretion, 
but  to  require,  peremptorily,  that  all  appeals 
shall  be  taken  three  days  after  sentence. 
The  statute  adopted  a  positive  and  absolute 
rule  in  which  public  Interest  is  concerned 
and  which  cannot  be  waived  under  any  of  the 
defining  powers  given  to  the  prosecution. 
State  V.  Vicknair,  43  South.  635,  687,  118  La. 
963  (citing  State  v.  Moore,  26  South.  1001, 
52  La.  Ann.  606). 

Rev.  St  1899,  §  1264,  providing  that  lu 
proceedings  to  condemn  land,  the  owners  of 
all  such  parcela  as  lie  within  the  county  or 
circuit  shall  be  made  parties  defendant,  pro- 
viding that  it  shall  not  be  necessary  to  make 
any  persons  parties  defendant  unless  they 
are  either  in  actual  possession  of  the  premis- 
es to  be  affected  or  have  a  title  appearing  of 
record,  is  mandatory,  and  not  to  be  construed 
as  merely  directory,  in  order  to  harmonize 
with  section  1267,  providing  that  any  number 
of  owners  resident  In  the  same  county  or 
circuit  may  be  joined  In  one  petition.  The 
word  "necessary"  indicates  that  the  law- 
makers Intended  "shall  be**  to  mean  an  im- 
perative command.  Kansas  City  Interurban 
R.  Co.  V.  Davis,  95  S.  W.  881,  884,  197  Mo. 
669,  114  Am.  St  Rep.  790. 

The  phrase  "shall  not  be  made,"  In  Wil- 
son's Rev.  &  Ann.  St  1903,  §  46^4,  providing 
that  an  order  to  revive  an  actiou  in  the  names 
of  the  representatives  or  suf'cessors  of  the 
plaintiff  may  be  made  forthwith,  but  shall 
not  be  made  without  the  consent  of  the  de- 
fendant after  the  expiration  of  one  year  from 
the  time  the  order  might  have  been  made.  Is 
peremptorily  prohibitive.  It  imposes  an  ab- 
solute prohibition  against  the  granting  of  an 
order  after  the  lapse  of  one  year  after  the 
time  when  it  might  have  been  made.    At  the 
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expiration  of  that  time  the  right  ceases  to ;  failure  to  poet  one  of  the  notices  until  nine 

exist.    Glazier  v.  Heneybas8»  91   Pac.  872,   days  prior  to  the  day  of  election.    Norman 

874, 19  Okl.  816.  v.  Thompson,  72  S.  W.  64,  66,  80  Tex.  Civ. 

iKigislative  duties  ^PP-  ^'^  (quoting  Davis  v.  State.  12  S.  W. 

Const,  art.  2,  i  20,  declaring  that  "the  ®^'^'  ^^'  '^  ^^'  '*^^^- 
style  of  the  laws  of  this  state  shall  be,"  etc.,  Denver  City  Charter,  art  7,  {  31,  provid- 

is  mandatory,  and  must  be  compiled  with;  j  ing  that  the  city  council  shall  pass  an  assess- 
the  word  **shall"  being  equivalent  to  **must."  j  Ing  ordinance  after  recommendations  of  the 
State  ex  rel.  v.  Burrow,  104  S.  W.  526,  529,  council  for  improvements  have  been  review- 
119  Tenn.  376, 14  Ann.  Cas.  809.  j  ^  by  the  board  of  public  works,  is  to  bfe  con- 

The  word  "shall,"  in  Const  art  2.  I  18,  i  ^^^  «^  '^^^^J?,^  ^^""^  ^t  ^T?!*  ""'''''" 
4^1     ^v  ..  ufii  X  11  K  A  IJ^    pass  such  an  ordinance.    City  of  Denver  v. 

providing  that  every  bill  shall  be  read  once   ^  _ ,     ^^  ^^  „^^  -^-  -oi   qo  n^i^  ioa  /««. 
on  three  different  davs  and  nassed  each  time  *  ^-op^^oner,  80  Pac.  117,  121,  33  Colo.  104  (dt- 
ontnreeaiirerentdays  anapasseaeacnume;^  ^  County  Com'rs  of  Pueblo  v. 

in  the  House  where  it  originated,  before  ^^...  .,.  o«^  qkt  oo  n^i..  i«a\ 
transmission  to  the  other,  that  no  bill  shall  |  S"^*^'  ^^  ^*^-  ^^^'  ^^  ^^^^-  ^*>- 
become  a  law  until  It  shall  have  been  read  |  The  word  "shall,"  when  used  In  a  stat- 
and  passed  on  three  different  days,  until  it  ute,  is  presumed  to  have  been  used  in  its 
shall  have  received  on  its  final  passage  in  imperative  sense.  As  used  in  Burns*  Ann.  St. 
each  House  the  assent  of  a  majority  of  all  1908.  §  7541  (Acts  1907,  p.  391,  c.  222,  {  21), 
the  members  to  which  that  house  shall  be  providing  that,  when  two  or  more  banics  pro- 
entitled  under  the  Constitution,  until  it  shall  pose  to  become  depositories,  the  board  of 
have  been  signed  by  the  respective  speakers  finance  shall  impartially  select  as  many  of 
in  open  session,  to  be  noted  on  the  journals,  such  banks  as  tender  satisfactory  security, 
and  until  it  shall  have  received  the  approval  etc.,  it  is  imperative,  and  the  act  gives  the 
of  the  Governor,  or  passed  without  it  ss  oth-  j  board  no  discretion  in  the  selection  of  the 
erwise  provided  "for,  is  the  equivalent  of  the  banks  or  trust  companies.  Board  of  Finance 
word  "must,"  making  the  provision  manclato- ;  of  the  School  City  of  Aurora  v.  People's  Nat 
ry,  but  the  provision  that  the  fact  of  ihe  sig- ;  Bank  of  Lawrenceburg,  89  N.  E.  904,  905,  44 
nature  of  the  Speaker  of  the  respective  Hous-  \  Ind.  App.  578. 
es  shall  be  noted  on  the  journals  is  directory 


only.    Therefore  an  act  bearing  the  signature 


A   statute  providing   that   a    treasurer 
'*shaU"  "give  bond  with  sufficient  securities  to 


of  the  Speakers  of  the  House  and  Senate  and  :  ^  approved  by  the  Legislature"  is  directory 
approved  by  the  Governor  wiU  be  treated  as  ^g  ^^  ^^^.^^  approval,  and  its  nonobservance 
properly  passed,  though  the  journal  of  the  cannot  affect  the  validity  of  the  instrument 
House  does  not  show  that  It  was  signed  by  g^-^te  v.  Sooy,  38  N.  J.  Law,  327,  334. 
the  Speaker  in  open  session.  Home  Tel.  Ca  i  ^  ^  «  ,  -^-^  «  ««-  __.^.  ^,.  ^ 
V.  City  of  Nashville,  101  S.  W.  770,  773,  118  j  I»  Civ.  Code  1910,  §  387,  providing  that 
Tenn.  1,  11  Ann.  Gas.  824.  \^^  P^^P«'  o®^"  «^^^  ^^«  courthouses, 

bridges,  etc.,  to  be  built  or  repaired  by  letting 


Official  duties 


out  the  contract  therefor  to  the  lowest  bid- 


Where  a  charter  of  a  city  confers  power  :  der,  the  word  "shall"  is  not  to  be  construed 
on  It  to  be  exercised  for  the  public  good,  the  as  "may,"  but  the  statute  is  mandatory.  Gar- 
exercise  of  the  power  is  imperative,  and  thfe  i  rison  v.  Perkins,  74  S.  B.  541,  547,  187  Ga. 
words  "the  council  shall  have  power  to"  mean  ;  744.  . 

duty   and  obligation.    Cavender   v.   City  of  j  *   .  -<wv-  ^  ^f^  --  ^^  ok  ^^.^.^tA*^^  4-f.«4. 

r^y.^^^r^   PCQ  a    ir    tqo  toa  ao  w   Vo    ttKA  ^^  ^"^^»  ^-  2"®'  M  24,  25,  providing  that 

Charleston,  59  S.  B.  782,  734,  62  W.  Va.  654.  j  ^  ^p^^^  ^^^^  ^^^  ^^  ^^^  ^^  misdemeanors 

The  word  **shall"  should  be  construed  to  j  is  established  to  be  known  as  the  "recorder's 
mean  "may"  In  Comp.  Laws,  {  479,  as  amend-  court  of  Rocky  Mount,"  and  providing  that 
ed  by  St  1895,  p.  35,  c.  37,  providing  that  it  shall  be  presided  over  by  a  recorder,  who 
the  commissioners,  on  the  presentation  of  a    shall  be  a  resident  and  qualified  voter  of  the 


petition  for  the  vacation  of  a  public  road, 
shall  within  30  days  thereafter  vacate  the 


city,  and  "shall"  be  elected  by  the  aldermen 
of  the  city  at  a  certain  meeting,  was  one  con- 


road.  State  ex  rel.  Dangberg  v.  Board  of  j  cernlng  the  public  interest,  and  hence  the 
Com'rs  of  Douglas  County,  77  Pac.  984,  986,  i  word  "shall"  was  not  to  be  construed  as  equlv- 
27  Nev.  469.  j  alent  to  "may,"  but  that  the  act  was  manda- 

The  word  "shall"  is  frequently  construed  '  *^^  ^^^  imposed  an  absolute  duty  on  the 
as  not  mandatory  when  the  provision  in  1  ^^^^  ^^  ^^^^  *  recorder  to  preside  over  suci 
which  it  is  found  does  not  confer  a  private  '  ^^"^-  battle  v.  City  of  Rocky  Mount,  72  S. 
right  and  the  pubUc  interest  does  not  de- 1  ^'  ^^*  ^^'  ^^®  ^*  C.  329. 
mand  such  construction.  Rev.  St  art  3387,  j  In  Act  May  13,  1901  (P.  L.  191),  author- 
relative  to  local  option  elections,  which  j  izing  the  taking  of  abutments  and  other 
provides  that  the  clerk  of  court  shall  post  property  of  a  bridge  company  in  the  building 
five  copies  of  the  order  of  election  at  different ;  of  a  free  bridge  by  two  counties,  the  provi- 
places  at  least  12  days  prior  to  the  day  of  1  sion  that  if  the  commissioners  of  the  counties 
election,  although  mandatory  in  terms,  does  j  shall  neglect  to  act  on  the  petition  of  proper- 
not  invalidate  an  election  because  of  a  mere  |  ty  owners  and  taxpayers  in  the  city,  borough, 
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SHALL  HAVE 


or  township  in  whieli  the  bridge  was  located, 
which  petition  shall  set  forth  fully  all  the 
facts  supported  by  the  affidavit  of  five  of  the 
property  owners  and  taxpayers,  the  court  of 
common  pleas  on  hearing  "shall"  issue  a  man- 
damus to  the  commissioners  means  that  the 
court  in  each  of  the  counties  shall  have  Juris- 
diction over  the  commissioners  in  Its  own 
county,  that  the  commissioners  are  first  au- 
thorized to  use  their  discretion  as  to  whether 
a  bridge  shall  be  built,  but  that  this  discre- 
tion is  expressly  subject  to  review  by  the 
common  pleas  of  the  respective  counties; 
and  if,  on  review,  the  court  decides  that  the 
commissioners  should  exercise  their  author- 
ity, it  can  compel  action  by  mandamus ;  the 
word  "shall"  in  the  statute  being  construed 
as  "may."  Lewisburg  Bridge  Co.  v.  Union 
and  Northumberland  Counties,  81  AtL  324, 
329,  232  Pa.  255. 

The  power  to  determine  whether  or  not  a 
quo  warranto  proceeding  shall  be  instituted 
is  vested  in  the  Attorney  General  or  prosecut- 
ing attorne3's  by  the  statute  providing  that, 
In  case  any  person  usurps  any  office,  the  At- 
torney General  or  prosecuting  attorneys 
"shall"  exhibit  an  information  in  the  nature 
of  a  quo  warranto,  and  the  officers  have  dis- 
cretion whether  to  proceed  or  not ;  the  word 
"shall"  not  being  mandatory.  Black,  State 
ex  inf.  Dorian  ex  rel.  v.  Taylor,  106  S.  W. 
1023, 1026,  208  Mo.  442. 

Const  1901,  §  222,  authorizes  the  Legis- 
lature to  pass  general  laws  authorizing  cities 
and  towns  to  issue  bonds,  but  forbids  bonds 
to  be  Issued  unless  first  authorized  by  a  ma- 
jority vote  by  a  ballot  of  the  qualified  elec- 
tors, and  provides  a  form  of  ballot  to  be 
used,  declaring  that  the  ballot  "shall"  contain 
the  words,  etc.  Held,  that  such  provision,  In 
so  far  as  it  prescribed  the  form  of  ballot, 
was  mandatory,  and  that  a  failure  ta  use  the 
form  prescribed  invalidated  the  election. 
Coleman  v.  Town  of  Eutaw,  47  South.  703, 
704,  157  Ala.  327. 

Code,  §  15.30,  provides  that  the  board  of 
county  supervisors  of  each  county  have  charge 
of  the  collection  of  the  county  road  fund 
and  the  expenditure  thereof,  but  that  so 
much  of  the  fund  as  arises  from  property 
within  any  city  shall  be  expended  on  the 
streets  of  the  city  or  on  the  roads  adjacent 
thereto  under  the  direction  of  the  city  coun- 
cil. Held,  that  the  part  of  the  road  fund 
collected  within  a  city  must  be  expended  on 
the  roads  in  and  about  the  city  as  directed 
by  the  city  council,  since  the  word  "shall," 
when  addressed  to  public  officers,  is  manda- 
tory. City  of  Newton  v.  Board  of  Supers  of 
.Jasper  County,  112  x\.  W.  1(57,  168,  135  Iowa, 
27,  124  Am.  St.  Rep.  250. 

SHALL  BE  GONTBACTED 

See  Contract, 


SHALL  BE  INDISPENSABLE 

Under  St.  1903,  §  3212,  providing  that, 
for  the  execution  of  a  contract  by  the  board 
of  education  of  a  dty,  the  concurrence  of  a 
majority  of  its  members  "shall  be  indispensa- 
ble, and,  on  a  call  for  the  yeas  or  nays,  to  be 
entered  of  record,"  the  vote  must  in  all  cases 
be  on  call  of  the  yeas  and  nays,  and  not  mere- 
ly where  so  demanded  by  a  member.  Board 
of  Education  of  City  of  Newport  v.  Newport 
Nat.  Bank,  90  S.  W.  569,  571,  121  Ky.  775. 

SHALL  BE  INTENDED  TO  BE  OB 
SHALL  BE  CARRIED 

New  York  Building  Code,  {  22,  provides 
that,  whenever  an  excavation  shall  be  intend- 
ed to  be  or  shall  be  carried  to  the  depth  of 
more  than  10  feet  below  the  curb,  the  person 
or  persons  causing  such  excavation  to  be  made 
shall  preserve  from  injury  and  support  the 
walls  of  adjacent  buildings.  Held,  that  the 
words  "shall  be  carried,"  in  addition  to  the 
words  "shall  be  intended,"  indicate  a  legis- 
lative Intention  not  to  exempt  an  owner 
merely  because  his  excavation  was  not  in- 
tended to  be  more  than  10  feet,  if  in  fact  it 
should  be  carried  below  that  depth;  and 
hence  the  fact  that  specifications  for  de- 
fendant's building  only  required  a  10-foot  ex-, 
cavation  did  not  relieve  defendant  from  lia- 
bility for  injuries  caused  to  the  wall  of  plain- 
tiff's adjoining  building  by  the  act  of  an 
independent  contractor  in  excavating  to  a 
greater  depth.  Rosenstock  v.  Laue,  122  N. 
Y.  Supp.  525,  67  Misc.  Rep.  251. 

SHALL  BE  LAWFUL 

The  words  "it  shall  be  lawful"  import  a 
discretion.  It  is  only  where  the  subject- 
matter  imperatively  requires  it  that  they  can 
receive  a  different  construction.  People  ex 
rel.  Comstock  v.  City  of  Syracuse,  12  N.  Y. 
Supp.  890,  894,  59  Hun,  258. 

The  words  "it  shall  be  lawful"  are  per- 
emptory, when  used  in  a  statute,  where  the 
public  or  an  individual  has  a  right  de  jure, 
that  the  powers  conferred  by  the  act  should 
be  exercised.  Graham  v.  City  of  Tuscumbia, 
42  South.  400,  402,  146  Ala.  449  (quoting  and 
adopting  Tarver  v.  Commissioners*  Court  of 
Tallapoosa  County,  17  Ala.  527). 

Where  permissive  words,  such  as  **it 
shall  be  lawful,"  are  used  in  a  statute  in  re- 
spect to  courts  and  oflicers,  such  words  will 
be  regarded  as  imperative  in  cases  where 
the  public  or  individuals  have  a  right  to  de- 
mand the  exercise  of  the  power  conferred. 
Ex  parte  Young,  95  S.  AV.  98,  102,  49  Tex. 
Cr.  R.  536  (citing  Lewis'  Southerland,  Stat 
Cons.  §  636 ;  Tarver  v.  Commissioners'  Court 
of  Tallapoosa  County,  17  Ala.  527 ;  Mitchell 
V.  Duncan,  7  Fla.  13;  David  v.  Levy,  11!) 
Ala.  241,  24  South.  589;  Smith's  Petition,  5 
Pa.  Dist.  R.  465). 

SHALL  HAVE 

Laws  1907,  p.  1682,  c.  721,  §  1,  subd.  3, 
I  amending  Laws  1896,  p.  795,  c  908,  which 
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repeals  Laws  1880,  p.  402,  c.  209,  provides 
that  when  a  tax  shall  have  been  levied  and 
collected  In  any  school  district  on  a  property 
assessment  valuation  ascertained  from  the 
town  assessment  roll,  which  assessment  shall 
have  been  adjudged  by  order  of  the  court  to 
have  been  erroneous,  the  trustees  of  the 
school  district  shall  audit  and  cause  to  be 
paid  to  the  person  paying  the  tax  the 
amount  paid  by  him  in  excess  of  what  the 
tax  would  have  been  in  case  the  assessment 
had  been  made  as  adjudged,  together  with 
interest  from  the  date  of  the  payment.  The 
act  further  provides  that  where  the  certiora- 
ri, on  wlilch  the  excessiveness  of  the  tax 
was  adjudged,  was  issued  pursuant  to  Laws 
1880,  p.  402,  c.  269,  and  such  tax  shall  not 
have  been  already  refunded,  the  application 
for  audit  and  allowance  must  be  within  three 
years  from  the  passage  of  the  act,  and  that, 
when  the  writ  of  certiorari  was  issued  under 
the  provisions  "of  this  act,**  the  application 
must  be  made  within  three  years,  after  the 
entry  of  the  final  order  adjudging  the  assess- 
ment to  be  erroneous.  Held,  that  though  the 
phrase  "shall  have  been,'*  as  used  in  the 
clause,  "when  a  tax  shall  have  been  levied 
and  collected,**  is  a  future  perfect  tense,  and 
contemplates  an  event  completed  in  the  fu- 
ture without  reference  to  the  past,  and 
though  the  act  amends  a  general  law,  still  it 
clearly  indicates  a  legislative  intent  that  it 
should  be  retrospective,  as  well  as  prospec- 
tive, as  appears  from  the  provision  which 
expressly  authorizes  the  presentation  of 
claims  based  upon  a  reduction  made  pursuant 
to  a  certiorari  issued  under  the  act  of  1880, 
which  reduction  must  have  been  made  pre- 
vious to  the  repeal  of  the  act  by  the  act  of 
1896.  People  ex  rel.  Eckerson  v.  Town  Board 
of  Education,  etc.,  of  Haverstraw,  110  N.  Y. 
Supp.  769,  771,  126  App.  Div.  414. 

Rev.  St  1899,  |  2868,  repealed  by  Laws 
1905,  p.  138  (Ann.  St.  1906,  p.  1652),  provides 
that  if  any  action  under,  chapter  17  (pages 
1637-1658),  relating  to  damages  for  torts, 
shall  have  been  commenced  within  one  year 
after  the  cause  of  action  shall  accrue  and 
plaintiff  suffer  a  nonsuit,  etc.,  he  may  com- 
mence a  new  action  within  one  year  after 
the  nonsi^t,  etc.  Held,  that  the  phrase 
"shall  haw  been  commenced*'  includes  pend- 
ing as  wen  as  future  actions,  especially  in 
view  of  section  4160  (page  2252),  requiring 
that  words  and  phrases  shall  be  taken  in 
their  ordinary  sense,  and,  where  a  death  ac- 
tion was  commenced  within  a  year  after  the 
death  and  before  section  2868  took  effk;t, 
and  a  nonsuit  was  suffered  after  it  was  in 
force,  plaintiff  could  recommence  suit  within 
a  year  after  the  nonsuit.  Clark  v.  Kansas 
City,  St  L.  &  C.  R.  Co^  118  S.  W.  40,  44,  219 
Mo.  524. 

The  phrase  "shall  have  testified,**  as  used 
in  a  statute  providing  that  no  person  shall 
testify  for  himself  as  to  any  verbal  statement 
of,  or  any  transaction  with,  one  who  Is  dead, 


unless  the  decedent  or  representative  of  an 
interest  in  the  estate  shall  have  testified 
against  such  person  with  reference  thereto, 
means  has  previously  testified,  so  that  de- 
fendant's testimony  as  to  verbal  statements 
of  or  transactions  with  her  father  prior  to  his 
death  to  prove  her  title  to  property  in  con- 
troversy was  not  rendered  competent  by  the 
subsequent  testimony  of  defendant's  sister  as 
to  other  declarations  made  by  decedent  in 
defendant's  absence.  Foley  v.  Billon  (Ky.) 
105  S.  W.  461,  463. 

SHALL  STAND  SITSPEKDED 

See  Suspend — Suspension. 

SHAM 

"Sham,"  the  adjective,  is  defined  as  false, 
.counterfeit,  pretended,  feigned,  unreal;  and 
the  noun  is  given  the  primary  meaning  of 
that  which  deceives  expectation,  any  trick 
or  fraudulent  device  that  disappoints,  a 
make-believe,  imposition,  humbug.  Williams 
V.  Territory,  108  Pac.  243,  245,  13  Ariz.  27, 
27  L.  R.  A.  (N.  S.)  1032. 

SHAM  ANSWER 

A  sham  answer  is  one  that  is  false  and 
untrue;  the  word  "sham"  being  construed 
by  the  courts  as  synonymous  with  "false." 
State  ex  rel.  Engelhard  v.  Weber,  105  N.  W. 
490,  492,  96  Minn.  422,  113  Am.  St.  Rep.  630. 

A  "sham"  answer  is  one  good  in  form 
but  false  in  fact,  and  not  pleaded  in  good 
faith.  Continental  Building  &  Loan  Ass'n  v. 
Boggess,  78  Pac.  245,  247,  145  Cal.  30  (citing 
And.  Law  Diet);  White  v.  Calhoun,  94  N.  E. 
743,  83  Ohio  St  401. 

A  "sham  answer"  is  one  which  is  false, 
and  which  the  court  is  authorized  to  strike 
out  by  Code  Civ.  Proc.  §  538.  Arnold  v.  Arn- 
old, 119  N.  Y.  Supp.  451,  134  App.  Div.  758. 

SHAM  PLEADING 

A  "sham  pleading"  is  one  which  is  man- 
ifestly false  in  fact.  Oregonlan  Ry.  Co.  v. 
Oregon  R.  &  Nav.  Co.,  22  Fed.  245,  248. 

When  a  pleading  is  attacked  by  motion 
and  affidavit  as  being  "sham,"  and  upon  ex- 
amination is  found  to  be  a  declaration  wholly 
at  variance  to  the  experience  of  all  men,  the 
court  would  be  Justified  in  declaring  It  to 
be  a  sham  and  fictitious  plea,  and  order  that 
it  be  stricken  from  the  records  for  that  rea- 
son. St.  Louis  &  S.  F.  R.  Co.  V.  Bradford, 
88  Pac.  1050,  1052,  18  Okl.  154. 

SHAMELESSNESS 

"  Truriency'  is  an  elastic  term.  Matter 
and  conduct  which  some  good  people  deem 
prurient  other  good  people  deem  chaste. 
There  is  no  fixed  standard  of  pruriency.  It 
is  largely  a  matter  of  education  and  taste. 
And  the  same  is  true  in  respect  of  'scandal' 
and  *shamelessness.* "  Hence  where  a  critic 
published  of  a  book  and  its  author  that  they 
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were  a  "scandal"  and  "shameless,**  and  that 
the  author  was  "prurient,"  under  circum- 
stances that  would  not  Justify  the  charges 
beyond  question,  it  was  for  the  Jury  to  say 
whether  the  inferences  drawn  by  the  critic 
from  the  facts  were  reasonably  possible,  and 
therefore  permissible.  MacDonald  y.  Sun 
Printing  &  Publishing  Ass'n,  92  N.  Y.  Supp. 
87,  40,  45  Misc.  Rep.  441. 

SHAMROCK 

Artificial  shamrock  dutiable  as  artificial 
leaves,  see  Artificial  Flowers, 

SHANTY 

As  business  office,  see  Business  Office. 

A  double-boxed,  stripped  house,  about  30 
by  15  feet,  with  an  ell  attachment,  and  four 
or  five  appurtenant  buildings,  such  as  a 
smokehouse,  two  or  more  privies,  and  an  old 
stable  or  woodhouse,  are  "shanties,"  within 
the  meaning  of  a  covenant  in  a  deed  to  a  rail- 
road company  not  to  erect  shanties  on  the 
land  conveyed.  Grubbs  &  Kirk  v.  Louisville 
&  N.  R.  Co.  (Ky.)  123  S.  W.  1195. 

SHAPE 

See  Sheared  Shape. 

Construing  Tariff  Act  July  24,  1897,  c. 
•11,  (  1,  Schedule  C,  pars.  135,  137,  193,  30 
Stat  161,  167,  which  paragraphs  provide,  re- 
spectively, for  "steel  in  all  forms  and 
shapes,''  for  articles  made  from  wire,  and  for 
manufacturers  of  steel,  held,  that  steel  wool 
is  dutiable  under  the  first  of  these  provisions, 
rather  than  either  of  the  other  two.  The 
word  "shape,"  as  used  in  the  statute,  has  a 
technical  meaning,  and  is  applied  to  certain 
standard  structural  steel  material,  such  as 
tees,  angle  bars,  bulbs,  etc.  United  States 
V.  Buehne  Steel  Wool  Co.,  154  Fed.  93,  94. 

SHARE 

See  Bank  Shares;  Distributive  Share; 
Equal  Shares;  Just  Share;  Legal 
Share. 

"Share"  is  one  of  the  whole  number  of 
equal  parts  into  which  the  capital  stock  of  a 
trading  company  or  corporation  is  or  may  be 
divided,  as  shares  in  a  bank  or  shares  in  a 
railway.  Continental  Securities  Co.  v.  In- 
terborough  Rapid  Transit  Co.,  165  Fed.  945, 
963. 

"Many  of  the  English,  and  nearly  all  the 
American,  cases  •  •  •  consider  a  *share* 
of  an  estate,  consisting  of  both  realty  and 
personalty,  given  over  on  a  contingency  to 
the  'survivor,*  as  clear  evidence  that  the  tes- 
tator did  not  intend  an  indefinite  failure  of 
issue."  Abbott  v.  Essex  Co.,  59  U.  S.  (18 
How.)  202,  216,  15  L.  Ed.  352. 

When  used  to  mark  out  an  inheritance 
In  an  estate,  the  words  "the  share"  do  not 


import  that  there  is  something  more,  to  be 
otherwise  and  elsewhere  pointed  out,  but  in- 
dicate totality.  Jones  v.  Gane,  91  N.  E.  129, 
130,  205  Mass.  37. 

Where  a  grantor  by  deed  of  trust  provid- 
ed that  at  her  death  one-fourth  of  her  estate 
should  go  to  each  of  three  children,  and  the 
other  one-fourth  should  go  to  the  trustee  for 
the  benefit  of  the  fourth  child  during  his 
life  and  at  his  death  to  his  (Children  free  of 
the  trust,  and  the  deed  of  trust  made  ad- 
vancements to  each  child  a  charge  on  his 
"share,"  advancements  to  the  fourth  child 
were  a  charge  only  on  his  equitable  life  es- 
tate, and  not  on  the  "share^*  of  his  children. 
Jacob  Tome  Institute  y.  Shipley,  62  AtL  1042, 
1044, 102  Md.  642. 

Under  Rev.  St  1899,  (  2944,  providing 
that,  when  the  husband  shall  die  leaving  a 
child  or  children  or  other  descendants,  the 
widow,  if  she  has  a  child  or  children  by  such 
husband  living,  may,  in  lieu  of  dower  of  the 
one-third  part  of  the  lands  for  life,  elect  to 
be  endowed  absolutely  in  a  share  of  such 
lands  equal  to  the  "share  of  a  child"  of  such 
deceased  husband,  the  "share  of  a  child"  re- 
ferred to  means  its  share  in  the  real  estate, 
not  its  interest  in  the  personalty,  and  the 
widow's  exercise  of  her  election  to  take  a 
child's  portion  does  not  affect  her  right  to 
the  bounty  provided  by  section  107,  when  it  is 
applied  for  in  the  time  prescribed  by  section 
108.  Hill  V.  Evans,  91  S.  W.  1022,  1023,  114 
Mo.  App.  715. 

Where  a  testator  bequeathed  legacies  to 
each  of  his  two  nieces  and  to  his  sister, 
which  legacies  were  to  be  held  in  trust  dur- 
ing their  lifetime,  with  the  provision  that,  in 
case  of  the  death  of  either  without  issue,  then 
the  share  of  such  decedent  should  go  over,  the 
word  "share"  had  reference  to  the  princi- 
pal of  the  trust,  and  disposed  of  it  In  re 
Hoffman's  Will,  94  N.  £.  990,  201  N.  Y.  247. 

Part  synonymons 

The  words  "share"  and  "part,"  as  used 
in  a  bequest  of  a  store  business,  reciting  that 
"the  'share'  or  part  so  belonging  to  my  estate 
to  be  taken  by  my  executors  hereinafter 
named  as  part  of  its  general  assets"  are  to 
be  treated  as  synonymous  and  r^r  to  tes- 
tator's "share"  of  the  existing  stock  in  trade, 
and  the  word  "share"  does  not  refer  to  fu- 
ture profits.  Oram  v.  Peirce,  67  AtL  1053, 
1054,  73  N.  J.  Eq.  391. 

SHAKE  AND  SHARE  AUKE 

A  will  giving  property  to  testatrix's  chil- 
dren for  their  lives,  "with  remainder  to  the 
child  or  children  of  any  child  as  may  leave 
issue  upon  their  death,  share  and  share 
alike,"  gave  each  of  testatrix's  children  a  life 
estate,  his  part  going  to  his  children  on  his 
death;  the  words  "share  and  share  alike" 
qualifying  the  estate  given  the  children,  and 
not   the   remainder    to    the   grandchildren. 
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White  V.  White,  150  S.  W.  888,  389,  160  Ky. 
283. 

As  per  capita 

Testator  provided  by  will  that,  on  the 
death  of  either  of  his  daughters  after  de- 
cease of  testator*s  wife,  the  trustee  under  the 
will  should  pay  oyer  a  proportion  of  the  prin- 
cipal of  a  fund  for  their  benefit,  "equal  to  the 
proportion  of  the  income  thereof  which  such 
daughter  so  dying  shall  at  her  decease  be 
entitled  to  receive,  to  her  lawful  issue,  share 
and  share  alike;  and  in  case  of  either  or 
both  dying  without  such  issue  living  at  her 
decease,  then  to  my  then  heirs  at  law,  in 
either  and  all  cases  to  have  and  to  hold  to 
them,  their  heirs  and  assigns  to  their  own 
use  and  behoof  forever."  The  provision  was 
one  of  several  provisions  contained  in 
the  ninth  clause,  in  which  testator  provided 
for  the  disposition  of  the  remainder  in  the 
shares  given  for  life  to  his  three  children. 
Each  of  such  shares  was  to  go  to  the  issue  of 
the  life  tenant  after  his  decease.  There  were 
four  paragraphs  providing  for  different  con- 
tingencies as  to  the  order  of  decease,  etc.; 
all  indicating  a  scheme  that  issue  should  take 
by  right  of  representation.  In  two  para- 
graphs it  was  expressly  provided  that  the  is- 
sue were  to  take  by  representation,  while  in 
two  others,  without  any  apparent  reason  for 
making  a  distinction,  those  words  did  not 
appear.  Held,  that  the  provisions  and 
scheme  of  the  will  indicate  that  testator  in- 
tended, if  one  of  his  children  should  die, 
leaving  several  children  and  also  grandehil- 
di-en,  who  were  children  of  one  of  the  liv- 
ing children,  that  they  should  take  per 
stirpes  and  not  per  capita.  The  term  **share 
and  share  alike*'  In  such  will  does  not  neces- 
sarily mean  that  each  of  such  issue  shall 
have  an  equal  share  with  every  other,  but 
such  direction  is  satisfied  if  all  such  issue 
share  in  a  division  which  Is  equal  as  between 
living  children  and  the  issue  of  deceased  chil- 
dren, taking  per  stirpes.  Coates  v.  Burton, 
77  N.  E.  311,  312,  191  Mass.  ISO  (citing  Hall 
▼.  HaU,  2  N.  E.  700,  140  Mass.  267). 

As  cyeating  tenancy  in  con&non 

Testatrix  disposed  of  the  whole  of  the 
ine<Mne  of  her  residuary  estate  in  aliquot 
parts,  bequeathing  to  a  brother  and  his  son 
one-fourth  each  for  lif^,  and  the  remaining 
two-fourths,  to  three  beneficiaries,  *'  'share 
and  share  alike'  (that  is,  one-third  of  two- 
fourths  for  each  during  all  their  life),"  and 
on  the  decease  of  her  brother  "his  one-fourth 
to  go"  to  her  nephew,  "making  his  share  of 
the  income  two-fourths  for  life,"  and  on  the 
nephew's  decease  testatrix  directed  the  prin- 
cipal of  her  estate  to  be  divided  one-half  to 
the  heirs  of  her  nephew  and  the  other  to  a 
certain  friend,  or  his  heirs  and  assigns. 
Held,  that  on  the  death  of  one  of  the  three 
beneficiaries  of  the  two-fourths  interest  in 
the  income,  a  contention  by  the  survivors 
that  th^y  took  deceased's  share,  because  they 


were  survivors  of  a  class  to  whom  the  por- 
tion was  given  as  an  entirety  during  their 
Joint  lives,  was  untenable,  in  view  of  the 
direct  provisions  of  the  will  disclosing  an 
Intention  to  make  them  tenants  in  common. 
ColviUe  V.  Kinsman  (N.  J.)    60  Ad.  959,  962. 

As  creatine  tenancy  in  severalty 

In  a  deed  of  trust  providing  that  if  a 
husband  and  wife,  the  beneficiaries,  shall 
both  die  leaving  issue  of  their  marriage, 
'*then  in  trust  to  convey  said  separate  prop- 
erty to  the  said  issue  living  at  the  time  of  the 
death  of  the  survivor  of  them  share  and 
share  alike,"  the  use  of  the  words  **to  con- 
vey" and  "share  and  share  alike*'  Indicates 
an  intention  that  there  should  be  distribu- 
tion among  the  children,  and  also  convey-, 
ances  to  thehi  by  the  trustee  in  severalty. 
Jones  V.  Rountree,  76  S.  E.  55,  56,  138  Ga. 
757. 

The  phrase  "share  and  share  alike,*'  in 
a  will  providing  that  testator's  wife  and 
two  children  should  each  have  one-third  of 
the  proceeds  of  certain  property  to  be  paid 
in  semiannual  installments,  but  that  no  part 
of  the  principal  should  be  paid  to  either  of 
the  children,  and,  if  the  wife  died  before  the 
children,  then  her  shares  should  be  added 
and  counted  as  belonging  to  the  two  children. 
Share  and  share  alike  is  wholly  Inconsistent 
with  a  joint  tenancy  with  a  right  of  sur- 
vivorship, and,  upon  the  death  of  one  of  the 
children,  the  whole  income  could  not  go  to 
the  other.  Kellogg  v.  Burnett,  C9  Atl.  198, 
197,  74  N.  J.  Eq.  304  (citing  Stoutenburgh  v. 
Moore,  37  N.  J.  Eq.  63;  Stoutenburgh  v. 
Stoutenburgh,  38  N.  J.  Eq.  281 ;  Woolston  v. 
Beck,  34  N.  J.  Eq.  74). 

Though  the  words  "share  and  share 
alike,"  in  a  residuary  clause  giving  a  legacy 
to  children  who  naturally  form  a  class  by 
reason  of  their  relation  to  each  other,  tend 
toward  a  construction  thereof  as  intending 
a  gift  to  the  individuals  and  not  to  them  as 
a  whole,  they  are  not  in  any  event  conclu- 
sive, and  do  not  overcome  a  general  intent 
not  to  be  Intestate.  Where  a  clause  in  a 
will  read:  "I  give  and  bequeath  the  balance 
of  my  real  estate  and  personal  property  to  my 
heirs  as  follows  to  the  eight  children  of  my 
nephew  A.  W.  H.  eight  shares  to  the  eight 
children  to  my  niece  F.  F.  eight  shares  and 
my  said  niece  one  share  and  to  G.  A.  H.  son 
or  my  grand  nephew  A.  H.  one  share,  making 
eighteen  shares  share  and  share  alike" — one 
of  the  niece's  children  having  predeceased 
the  testator,  leaving  no  children,  the  eight 
shares  of  the  residuum  given  to  her  chil- 
dren should  be  divided  equally  among  the 
seven  surviving.  Smith  v.  Haynes,  89  N.  E. 
158,  159,  202  Mass.  531. 

SHARE  CAPITAL 

The  words  "share  capital"  may  mean 
either  the  capital  subscribed,  the  share  capi- 
tal, or  the  capital  paid  in  the  actual  assets 
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with  which  the  company  does  business,  and 
In  1904,  p.  275,  providing  that  the  directors 
of  a  corporation  shall  not  divide,  with- 
draw, or  pay  to  the  stockholders  any  part  of 
the  capital  stock,  etc.,  they  seem  to  be  used 
In  both  senses;  and,  when  the  Legislature 
forbids  the  dividing,  withdrawing,  or  pay- 
ing to  the  stockholders  any  part  of  the  capi- 
tal stock,  it  means  the  capital  actually  in- 
vested ;  when  it  forbids  the  reduction  of  the 
capital  stock,  it  means  the  share  capital 
subscribed  or  the  authorized  capital.  Good- 
now  V.  American  Writing  P^per  Co.,  CO 
Ati.  1014,  1016,  73  N.  J.  Eq.  (592. 

SHARE  EQUALLY 

See  EquaUy  Divided. 

SHARE  OF  STOCK 

A  "share  of  stock"  is  a  proportional 
part  of  certain  rights  in  the  management 
and  profits  of  a  corporation  during  its  ex- 
istence and  in  the  assets  on  dissolution. 
Markle  v.  Burgess,  95  N.  E.  308,  309,  176  Ind. 
25  (citing  1  Cook,  Corp.  §  12). 

A  "share"  of  the  capital  stock  of  a  cor- 
poration is  the  interest  or  right  which  the 
owner  has  in  the  management  of  the  cor- 
poration, in  its  surplus  profits,  and^  upon 
dissolution,  in  all  of  its  assets  remaining 
after  the  payment  of  its  debts.  Lipscomb*s 
Adm*r  V.  Condon,  49  S.  E.  392-395,  56  W. 
Va.  416,  67  L.  R.  A.  670,  107  Am.  St  Rep. 
938  (citing  Clark  Corp.  1141) . 

"A  'share  of  stock*  is  an  incorporeal 
intangible  thing.  It  is  a  right  to  a  cer- 
tain proportion  of  the  capital  stock  of  a 
corporation — never  realized  except  upon  the 
dissolution  and  winding  up  of  the  corporation 
— with  the  right  to  receive  in  the  meantime 
such  profits  as  may  be  made  and  declared  in 
the  shape  of  dividends."  Mann  v.  German 
American  Inv.  Co.,  97  N.  W.  600,  604,  70 
Neb,  454  (quoting  definition  in  Neiler  v.  Kel- 
ley,  69  Pa.  403). 

"Share  of  stock,"  strictly  speaking.  Is  a 
right  to  participate  in  a  certain  propor- 
tion in  the  immunities  and  benefits  of  the 
corporation:  to  vote  in  the  choice  of  their 
officers,  and  the  management  of  their  con- 
cerns; to  share  in  the  dividends  of  profits; 
and  to  receive  an  aliquot  part  of  the  pro- 
ceeds of  the  capital  on  winding  up  and 
terminating  the  active  existence  and  opera- 
tions of  the  corporations.  Alphin  v.  Wade, 
116  S.  W.  667,  668,  89  Ark.  354  (quoting  and 
adopting  definition  in  Fisher  v.  President, 
etc.,  of  Essex  Bank,  71  Mass.  373,  378  [5 
Gray]). 

A  "share"  of  capital  stock  Is  the  right 
to  partake,  according  to  the  amount  put  into 
the  fund,  of  the  surplus  profits,  and,  upon 
dissolution  of  the  corporation,  of  the  fund 
remaining  after  payment  of  debts ;  the  right 
to  participate  in  the  profits  or  in  a  final  dis- 
tribution of  the  corporate  property  pro  rata. 


Within  Rev.  St.  1898,  §  1751,  providing  that 
capital  stock  of  a  corporation  divided  into 
shares  shall  be  deemed  personalty,  and  that 
certificates  thereof  may  be  transferred  by  in- 
dorsement and  delivery,  and  section  1753 
(Laws  1899,  c.  193,  §  1)  providing  that  no 
corporation  shall  issue  any  stock  or  certifi- 
cate of  stock  except  In  consideration  of  mon- 
ey, etc.,  received,  equal  to  the  par  value 
thereof,  and  that  all  stock  issued  contrary 
to  such  provision  shall  be  void,  the  words 
"issue  any  stock"  and  "all  stocks  issued"  re- 
fer to  certificates  of  stock  or  "shares,"  as 
distinguished  from  the  stock  itself,  so  that 
stockholders  for  less  than  par  might  hav6 
equitable  relief  against  promoters  who  had  de- 
frauded the  corporation.  Pletsch  v.  Krauso, 
93  N.  W.  9,  11,  116  Wis,  344  (quoting  and 
adopting  Burrall  v.  Bushwlck  R.  Co.,  75  N. 
Y.  211 ;  Held  v.  Pierce,  102  Iklass.  261 ;  Van 
Brocklen  v.  Smeallie,  35  N.  B.  415,  140  N. 
Y.  78). 

Capital  stock  distingriiislied 

The  term  "shares  of  capital  stock,"  as 
used  in  Rev.  St.  U.  S.  §  5219,  is  not  the  same 
as  the  term  "capital  stock,"  which  means  the 
actual  money  or  property  paid  in  and  pos- 
sessed by  the  corporation,  and  there  is  no  au- 
thority under  the  statutes  of  Uie  United 
States  nor  the  revenue  laws  of  Idaho  to  tax 
the  capital  stock  of  national  banks.  Weiser 
Nat.  Bank  v.  Jeffreys,  95  Pac.  23,  25,  14  Ida- 
ho, 659. 

"Shares  of  stock"  represent  the  right  of 
the  holder  to  vote  at  corporate  meetings  and 
to  receive  his  portion  of  dividends  and  the 
residue  of  the  property  of  the  corporation 
upon  its  dissolution.  Capital  stock  and 
shares  of  capital  stock  represent  different 
property  rights,  one  belonging  to  the  corpora- 
tion and  the  other  to  the  shareholders,  and 
both  may  be  taxed  without  violation  of  any 
established  principle  of  law.  Judy  v.  Beck- 
with,  114  N.  W.  565,  669,  137  Iowa,  24.  15 
L.  R.  A.  (N.  S.)  142,  15  Ann.  Cas.  890. 

Oertifioate  thereof  distinguislied 

"Shares  of  stock"  in  a  corporation  are 
the  aliquot  parts  of  the  corporation's  capital, 
and  merely  give  to  the  owner  the  right  to  a 
share  of  the  profits  of  the  corporation  while 
a  going  concern  and  in  Its  assets  In  case  of 
dissolution.  They  give  the  owners  no  right 
in  the  property  of  the  company  as  such,  and 
the  share  certificates  are  a  mere  symbol  or 
evidence  of  property,  standing  on  the  same 
footing  as  other  muniments  of  title.  'Pres^' 
nail  V.  Stockyards  Nat  Bank  (Tex.)  151  8. 
W.  873,  876. 

(Generally  speaking,  a  "share  of  stockf* 
in  a  corporation  "may  be  defined  as  a  right 
which  its  owner  has  in  the  management,  prof- 
its, and  ultimate  assets  of  the  corporation. 
The  right  which  a  shareholder  in  a  corpora- 
tion has,  by  reason  of  his  ownership  of 
shares,  is  a  right  to  participate  according  to 
the  amount  of  his  stock  in  the  snrplHs  profits 
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of  the  corporation  on  division,  and  ultimately 
on  its  dissolution,  in  the  assets  remaining 
after  payment  of  its  debts."  Shares  of  stock 
represent  an  interest  in  the  earnings  and 
property  of  the  corporation.  A  certificate  is 
not  stock  itself,  but  only  a  convenient  repre- 
sentation of  it,  as  one  may  be  a  stockholder 
without  having  a  certificate  issued  to  him. 
A  share  of  stock  may  represent  an  interest 
in  either  real  or  personal  property.  A  non- 
resident owner  of  the  shares  of  stock  in  a 
domestic  corporation  has  an  interest  in  the 
property  of  the  corporation  which  is  subject 
to  the  collateral  Inheritance  tax.  In  re  Cul- 
ver's Estate,  123  N.  W.  743,  744.  745,  145 
Iowa,  1,  25  L.  IL  A.  (N.  S.)  384  (citing  Cook, 
Corp.  [2d  Ed.]  i  5;  Faxton  v.  McCosh,  12 
Iowa,  527;  Commonwealth  v.  Standard  Oil 
Co.,  101  Pa.  148;  Farrington  v.  Tennessee,  95 
U.  S.  679,  24  L.  Ed.  558 ;  Judy  v.  Beckwlth, 
114  N.  W.  565,  137  Iowa,  24,  15  L.  B.  A.  [N. 
S.]  142,  15  Ann.  Cas.  890). 

A  "share  certificate"  is  merely  the  paper 
representative  of  an  incorporeal  right,  and 
stands  on  a  footing  similar  to  that  of  other 
muniments  of  title.  It  is  not  in  itself  prop- 
erty, but  is  merely  the  symbol  or  paper  evi- 
dence of  property;  hence  the  proprietary 
right  may  exist  without  a  certificate,  the  cer- 
tificate being  nottiing  more  than  evidence  of 
its  existence  and  of  title  to  the  share  in  the 
holder,  it  may  be  assigned  without  a  certifi- 
cate. Code  1899,  c.  106,  §  9,  giving  the  plaintiff, 
in  an  attachment  proceeding,  a  lieA  on  the 
personal  property  of  the  debtor  from  the  time 
of  the  levying  of  the  attachment  or  serving  a 
copy  thereof  on  the  garnishee,  on  all  the  per- 
sonal property,  choses  in  action,  and  other 
securities  of  the  defendant  in  the  hands  of 
the  garnishee,  and  on  any  real  estate  of  the 
debtor  levied  on  by  virtue  thereof,  from  the 
suing  out  of  the  same,  includes  shares  of 
corporation  stock  in  the  terms  "personal 
property,  choses  in  action,  and  other  securi- 
ties." Lipscomb's  Adm'r  v.  Condon,  49  S.  E. 
392-395,  56  W.  Va.  416,  67  L.  R.  A.  070,  107 
Am.  St  Rep.  038  (citing  10  Cyc.  588;  Cecil 
Nat.  Bank  v.  Watsontown  Bank,  105  U.  S. 
217,  222,  26  L.  Ed.  1039;  Cnimlish's  Adm'r 
V.  Shenandoah  Val.  R.  Co.,  22  S.  E.  90,  40  W. 
Va.  627 ;  Pacific  Nat.  Bank  v.  Eaton,  141  U. 
S.  227,  234,  11  Sup.  Ct.  984,  35  L.  Ed.  702 ; 
First  Nat.  Bank  of  Davenport  v.  Gifllord,  47 
Iowa,  575;  Brighfim  v.  Mead,  92  Mass.  [10 
Allen]  245;  Curtis  v.  Orossley,  45  Atl.  905,  59 
N.  J.  Eq.  358,  361;  Agricultural  Bank  v. 
Burr,  24  Me.  256  [11  Shep.];  Rio  Grande 
Oattie  Co.  V.  Bums,  17  S.  W.  1043,  82  Tex. 
50,56). 

As  oliattel 

See  ChatteL 

As  er«dits 

See  Credits. 

As   goods    or   goods,   frareSy    and   ater- 
ehandise 

See  Goods. 


Stock  ^rtlftcate  wynovfmomm 

The  term  '"stock  certificates"  and  the 
term  ''shares  of  stock*'  may  be  treated  as 
synonymous.  Newman  v.  Mercantile  Trust 
Co.,  88  S.  W.  6,  U,  189  Mo.  423. 

As  property  or  oWdenoe  tlieroof 

See,  also.  Personal  Property;  Property. 

"Shares  of  stock"  in  a  corporation  are 
the  property  of  the  holder  thereof,  separate 
and  distinct  from  the  property  of  the  cor- 
poration itself,  and,  in  the  absence  of  any 
more  specific  definition  by  the  Legislature, 
would  be  held  to  be  subject  to  taxation  as 
personal  property.  Hasely  v.  Ensley,  82  N. 
E.  809,  810,  40  Ind.  App.  598. 

"Shares  of  stock"  were  not  subject  to  at- 
tachment or  levy  at  common  law ;  they  were 
considered  neither  a  si)eclfic  chattel  nor  a 
debt  "They  have  more  resemblance  to  chos- 
es in  action,  being  merely  evidence  of  prop- 
erty." Fowler  v.  Dickson  (Del.)  74  Atl.  601, 
604,  1  Boyce,  113  (quoting  Howe  v.  Stark- 
weather, 17  Mass.  240,  243). 

"A  *sbare  of  stock'  may  be  defined  as  a 
right  which  its  owner  has  In  the  manage- 
ment, profits,  and  ultimate  assets  of  the  cor- 
poration." Cook,  Stock  &  Stockh.,  §  5.  "With 
reference  more  particularly  to  the  essential 
nature  of  shares  of  stock,  it  has  been  well 
settled  that  such  property  is  personalty,  and 
not  realty.  It  is  said  that  a  sh^re  of  stock 
is  not  real  estate;  has  nothing  to  give  it 
the  character  of  real  estate;  is  not  land, 
nor  a  hereditament,  nor  an  interest  in  ei- 
ther of  them."  Id.  §  6.  "It  is  now  a  well- 
established  principle  that  the  shares  of  the 
capital  stock  of  corporations  are  personal 
property.  And  this  applies  equally  to  all 
corporations,  including  those  whose  property 
consists  of  real  estate,  although  attempts 
were  formerly  made  to  give  to  the  stock  of 
those  companies  the  character  of  an  interest 
in  real  estate.  Sales  of  stock  are  therefore 
excluded  from  the  provisions  of  the  statute 
of  frauds  regulating  conveyances  of  real  es- 
tate or  interests  in  real  estate."  Beach, 
Priv.  Corp.  $  012.  "A  stockholder  has  no  le- 
gal title  to  the  corporation,  property ^^  or  to 
any  separate  part  thereof,  until  a  division 
is  made  on  the  winding  up  or  dissolution 
of  the  corporation;  and  prior  to  that  time 
he  has  no  right  to  take  any  of  the  corporate 
property  for  his  own  purpose."  "The  assets 
of  a  private  corporation,  whether  consisting 
of  real  estate  or  personal  property,  belong  to 
the  corporate  body,  and  the  stockbolders  are 
not  in  any  sense  the  owners  thereof.  We 
think  this  proposition  so  well  established  that 
the  citation  of  authorities  in  support  of  it 
is  unnecessary."  Hence  a  mere  stockliohler 
of  a  corporation  owning  land  is  not  within 
the  exception  of  Hurd's  Uev.  St.  1903,  c.  Gl, 
§  25,  giving  the  owners  of  farm  lands,  etc., 
the  right  to  hunt  and  kill  on  their  farms. 
Cummings  v.  People,  71  N.  B.  1031, 1033, 1034. 
211  IlL  392. 
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SHAREHOXiDEB 

See  Preference  Shareholder. 
See,  also,  Stockholder. 

A  "shareholder"  Is  one  who  holds  or  owns 
a  share  or  shares  In  a  Joint-stock  or  incor- 
porated company  In  a  common  fund  or  in 
some  property,  as  a  shareholder  In  a  railway, 
mining,  or  banking  company.  Continental 
Securities  Go.  v.  Interborough  Rapid  Transit 
Co^  165  Fed.  945,  063. 

The  holder  of  preferred  stock  Is  a  "share- 
holder" in  the  corporation.  He  is  not  a  cor- 
poration creditor,  and  has  no  rights  as  such. 
Grover  y.  Gavanagh,  82  N.  B.  104, 107, 40  Ind. 
App.  340. 

A  general  statute  imposing  liability  on 
"shareholders"  includes  married  women. 
Dickinson  v.  Traphagan,  41  South.  272,  147 
Ala.  442  (citing  10  Cyc.  p.  682,  §  11;  In  re 
Reciprocity  Bank,  22  N.  Y.  9;  Dreisbach  y. 
Prices  19  Atl.  569, 133  Pa.  560). 

Where  defendant's  son-in-law,  promoting 
a,  consolidation  of  corporations,  was  financial- 
ly embarrassed,  and  procured  a  loan  on  the 
note  of  the  new  corporation,  secured  by  bonds 
underwritten  or  guaranteed  by  defendant  un- 
der an  agreement  proyiding  that  a  block  of 
stock  in  the  new  corporation  should  be  placed 
in  his  hands  as  security  for  the  son-in-law's 
performan<;e  of  his  agreement  to  procure  oth- 
er parties  to  underwrite  the  loan  so  as  to 
take  up  defendant's  obligation,  but  the  stock 
was  in  ^ct  issued  directly  to  defendant  as  a 
stockholder,  and  resignations  of  the  officers 
of  the  corporation  were  placed  in  his  hands, 
but  he  refused  to  act  as  a  stockholder,  and 
did  not  act  upon  the  resignations,  defendant 
was  a  *'pledgee,''  and  not  a  "shareholder," 
and  was  not  subject  to  a  stockholder's  liabil- 
ity. Colonial  Trust  Co.  y.  McMUlan,  87  S. 
W.  933,  940,  188  Mo.  547,  107  Am.  St  Rep. 
335. 

SHAREJOBBEB 

An  individual,  who  makes  it  his  contin- 
uous occupation  or  life  business  to  buy  and 
sell  securities  is  called  a  "stockjobber"  or 
"sharejobber."  Vanderbilt  University  y. 
Cheney,  94  S.  W.  90,  93,  116  Tenn.  259, 

SHARING  PROFITS 

See  Profit  Sharing. 

SHAVE 

As  used  In  Acts  1901,  p.  219,  c.  128,  f  4, 
providing  for  a  privilege  tax  for  shaving 
notes,  accounts.  Judgments,  or  other  evidences 
of  indebtedness,  the  word  "shave"  means  sim- 
ply the  buying  of  such  paper  at  a  discount, 
without  reference  to  the  question  whether 
any  such  paper  was  created  for  the  purpose 
of  being  discounted.  Trentham  y.  Moore,  76 
S.  W.  904,  905,  111  Tenn.  346w 


SHAWL 

As  wearing  apparel,  see  Wearing  Ap- 
pareL 

SHE 

That  a  magistrate.  In  an  order  fixing 
bail,  in  two  Instances  used  the  pronoun  ''he" 
for  the  pronoun  "she"  did  not  afi!ect  the  mag- 
istrate's Jurisdiction  previously  exercised  in 
deciding  that  the  evidence  was  sufficient  to 
satisfy  him  that  a  crime  had  been  committed 
and  that  there  was  sufficient  cause  to  believe 
that  defendants  had  committed  it,  and  to  is- 
sue a  commitment  thereon.  People  ex  rel 
Wilson  y.  Warden  of  City  Prison,  107  N.  Y. 
Supp.  1103, 1104,  123  App,  Diy.  288, 

SHEARED  SHAPE 

In  construing  the  provision  for  "sheared 
shapes"  found  in  paragraph  135,  Schedule  C, 
i  1,  Tariff  Act  July  24,  1897,  c  11,  30  Stat 
161,  held,  that  the  quoted  phrase  was  intend- 
ed to  cover  something  not  in  general  stock, 
but  sheared  to  a  particular  or  given  shape, 
and  that  certain  sheets  of  metal,  cut  accord- 
ing to  a  sketch,  and  for  a  special  pun>ose,  to 
a  specific  shape,  varying  very  slightly  from 
a  rectangle,  are  within  such  terms.  In  re  F. 
B.  Vandegrif  t  &  Co.,  139  Fed.  790,  791. 


SHED^ 

See  MiU  Shed. 

As  house,  see  House. 

SHEEP 

In  the  taxation  of  "sheep**  for  state  and 
county  purposes,  unweaned  lambs  are  exclud- 
ed. Ex  parte  McCoy,  101  Pac.  419,  4S1,  10 
CaL  App.  116. 


Sheep    wash    synonymous,    see    Sheep 

Wash. 

Thymo-Cresol,  a  sheep  dip  which  is  used 
also  as  a  disinfectant,  and  otherwise,  is,  by 
reason  of  such  other  uses,  excluded  from  the 
provision  for  "slieep  dip,  not  including  com- 
pounds or  preparations  that  can  be  used  for 
other  purposes,"  in  Tariff  Act  July  24,  1897, 
c.  11,  §  2,  Free  list,  par.  657,  30  Stat.  2UL 
ShaUus  y.  Stone,  150  Fed.  605. 

In  Tariff  Act  July  24,  1897,  a  11,  i  2, 
i^Yee  Ust,  par.  657,  30  Stat  201,  providing 
for  **shcep  dips,"  except  '^compounds  or  prep- 
arations that  can  be  used  for  other  puriKW- 
es,"  the  application  of  this  exception  is  not  to 
be  determined  by  the  rule  of  chief  or  predom- 
inant use  of  an  article  as  sheep  dip;  and 
Cannon's  dip,  a  preparation  advertised  as 
fit  for  various  other  purposes,  and  presum- 
ably having  commercial  value  for  such  pur- 
poses, is  not  covered  by  the  paragraph. 
Moody  y.  Patterson,  153  Fed.  83a 
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SHSEPSKIHS 

Oabretta  skins  are  "sheepskins "  within 
the  meaning  of  the  provision  in  Tariff  Act 
July  24,  1897,  c  11,  f  2,  Free  List,  par.  664, 
30  Stat.  201,  relating  to  raw  skins  "except 
sheepskins  with  the  wool  on,"  and  the  growth 
thereon  is  subject  to  duty,  as  provided  in  par- 
agraph 360  (Schedule  K,  |  1,  30  Stat.  183), 
for  "wools  on  the  skin."  Lawrence  Johnson 
ft  Co.  V.  United  States,  140  Fed.  116. 

SHEEP  IXTASH 

"Sheep  wash"  is  synonymous  with  "sheep 
dip,"  which  is  a  substance  used  to  destroy 
parasites,  vermin,  etc.,  and  cure  the  sores 
which  affect  the  skin  of  sheep;  a  thick  fluid 
known  as  "Thymo-Oresol,"  which  is  a  com- 
pound of  coal  tar.  Shallus  y.  Stone,  160  Fed. 
605. 

SHEET 

See  Iron  Sheets. 

A  piece  of  steel  16  feet  long,  4  feet  2 
Inches  wide,  6^^  inches  thick,  and  weighing 
over  6  tons,  with  a  geometrical  design  engrav- 
ed on  one  side,  a  completed  article  ready  for 
use  in  the  manufacture  of  glass,  is  a  "slab" 
and  not  a  "sheet"  or  plate,  and  hence  is  not 
dutiable  under  Tariff  Act  July  24,  1897,  c. 
11,  §  1,  Schedule  C,  par.  135,  30  Stat.  161,  as 
a  "sheet"  or  plate,  but  under  paragraph  193 
as  "steel  in  all  forms  and  shapes  not  special- 
ly provided  for  in  this  act"  Theo.  W.  Morris 
&  Co.  V.  United  States,  174  Fed.  656,  657,  98 
C.  O.  A.  410. 

The  term  "sheets  ♦  •  •  commercial- 
ly known  as  tin  plates,"  in  Tariff  Act  July 
24,  1897,  c.  11,  I  1,  Schedule  C,  par.  134,  30 
Stat.  160,  means  rectangular  sheets,  and  does 
not  include  small  disks.  Shallus  v.  United 
States,  162  Fed.  653,  655,  89  C.  C.  A.  445. 

In  construing  Tariff  Act  July  24, 1897,  c. 
11,  §  1,  Schedule  C,  par.  186,  30  Stat.  166, 
relating  to  nickel,  nickel  oxide,  and  nickel 
alloy,  "in  pigs,  ingots,  bars,  or  sheets,"  held 
(1)  that  only  nickel  in  one  of  the  forms  enu- 
merated is  included;  (2)  that  the  provision 
for  "sheets,"  therefore,  does  not  Include 
anodes  consisting  of  nickel  plates  about  12 
inches  long,  6^  inches  wide,  and  less  than  a 
half  inch  thick,  a  "sheet"  being  broad,  thin, 
and  expanded ;  and  (3)  that  such  anodes  are 
dutiable  as  manufactures  of  nickel  under  par- 
agraph 193,  30  Stat  167.  Hermann  Boker  & 
Co.  v.  United  States,  152  Fed.  589 ;  Id.,  157 
Fed.  1003,  85  O.  0.  A.  678. 

Sniall  copper  plates,  completely  finished 
for  engravers'  use,  are  not  within  the  provi- 
sion for  copper  "sheets,"  in  Tariff  Act  July 
24,  1897,  c  11,  §  1,  Schedule  C,  par.  176,  30 
Stat  165.  United  States  v.  B.  F.  Drakenfeld 
ft  Co.,  178  Fed.  258,  259, 101  C.  C.  A.  618. 


SHEBT  STEEIi  HT  STBIF8 

The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  i  1,  Schedule  C,  par.  137,  30  Stat.  161, 
for  "sheet  steel  in  strips,"  does  not  include 
long,  narrow,  thtn,  cold-rolled  steel  strips,  be- 
cause they  are  not  sheet  steel,  nor  stripped 
from  sheet  steel,  nor  commercially  known  as 
sheet  steel  In  strips.  Hermann  Boker  ft  Co. 
V.  United  States,  154  Fed.  174;  United 
States  V.  Hermann  Boker  ft  Co.,  158  Fed.  396, 
86  C.  C.  A.  32. 

SHELL 


SHEET  COATED  WITH  METAIiS 
See  Coated. 


A  "hub-band"  is  an  iron  ferrule  attach- 
ed to  the  ends  of  a  vehicle  hub  for  the  pro- 
tection of  the  ends,  and  shielding  the  nut 
which  holds  the  wheel  on  the  axle.  "Shell- 
bands"  are  thin  metal  cylinders,  intended  to 
be  placed  around  the  outer  end  of  tJie  hub- 
band  for  the  purpose  of  ornamentation  and 
also  to  keep  out  moisture  and  prevent  rust- 
ing of  the  iron  parts.  The  use  of  such  "shell- 
bands"  is  very  old,  and  there  are  many  pat- 
ents, some  for  the  hub-band  and  shell  and 
some  for  the  band  alone  and  many  for  metal 
Hhells,  differing  mainly  in  the  mode  of  hold- 
ing the  "shell-band"  in  place.  In  some  cases 
it  Is  secured  by  brazing  or  soldering,  in  oth- 
ers by  self-securing  devices,  such  as  spurs, 
spring  clips,  interlocking  lugs,  screw  threads, 
bayonet  loc\sa,  etc.,  and  in  others  by  screws 
or  rivets.  The  Higgin  patent  for  a  shell  hav- 
ing an  annular  groove  for  gripping  the  band 
and  holding  the  shell  in  place  is  void  for 
want  of  utility  and  also  for  lack  of  invention. 
Higgin  Mfg.  Co.  V.  Murdock,  132  Fed.  810. 
812,  65  C.  0.  A.  466. 

SHELLEY'S  CASE 

See  Rule  in  Shelley's  Case. 
Issue  as  within  rule,  see  Issue  (Descend- 
ants). 

SHERIFF 

.    Deputy  sheriff  as  officer!  see  Officer. 

The  words  "the  sheriff,"  in  Code  Civ. 
Proc.  §  1362,  directing  that  execution  must 
be  directed  to  the  sheriff,  means  the  sheriff 
of  the  county  to  which  the  execution  is  is- 
sued. Fisher  v.  Young,  85  N.  Y.  Supp.  115, 
117,  41  Misc.  Rep.  552. 

The  sheriff  referred  to  in  (Jen.  Stat.  1901, 
§  4046,  relating  to  sales  made  subject  to  re- 
demption, providing  that,  if  defendant  in  ex- 
ecution failed  to  redeem,  the  sheriff  must  at 
the  end  of  the  redemption  period  execute  a 
deed  to  the  person  who  is  entitled  to  the  cer- 
tifioate  of  purchase,  is  the  person  holding  the 
office  of  "sheriff"  at  the  time  the  certificate 
is  produced  and  the  deed  demanded.  Arm- 
stead  V.  Jones,  80  Pac.  56,  58,  71  Kan.  142 
(citing  Conger  v.  Converse,  9  lown,  554). 

A  "sheriff"  is  a  public  officer.  His  emol- 
uments consist  of  fees  fixed  by  law  for  the 
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performance  of  his  o£Qclal  duties^  Among 
these  duties  are  serving  process,  collecting 
judgments,  boardtlng  prisoners,  taking  con- 
victs to  the  penitentiary,  and  other  like  du- 
ties, for  many  of  which  the  fees  receivable 
depend  upon  whether  a  Judgment  is  recover- 
ed by  the  plaintiff  or  a  conviction  secured  by 
the  territory,  because  of  the  manifest  impro- 
priety of  service  by  a  sheriff  as  a  Juror.  The 
sheriff  has  power  to  appoint  deputies  entitled 
to  receive  a  percentage  of  the  fees  of  the 
sheriff's  office.  Wilson's  Rev.  &  Ann.  St.  Okl. 
1903,  f  3306,  which  disqualifies  sheriffs  from 
performing  Jury  service,  applies  as  well  to 
deputies  as  to  the  principal  sheriff.  Robin- 
son V.  Oklahoma,  148  Fed.  830,  831,  78  O.  a 
A.  520. 

A  "sheriff**  is  a  public  officer,  a  mere 
creature  of  law  created  by  the  sovereign  pow- 
er in  the  state  for  public  purposes  connected 
with  the  execution  of  the  law  and  the  admin- 
istration of  Justice,  as  the  agent  of  the  body 
politic,  to  give  effect  to  its  sovereignty  and 
carry  into  effect  its  wilL  His  office  is  a  mere 
dvil  institution,  established  for  public  polit- 
ical purposes,  and  may  be  regulated  or 
changed  by  society.  The  mere  creature  of 
the  law,  he  holds  not  by  contract,  and  his 
duties  change  with  the  law.  He  is  the  mere 
agent  of  the  public,  under  a  naked  authority 
to  perform  duties  prescribed  to  him  by  law, 
the  expression  of  the  public  will  for  the  pub- 
lic benefit,  and  all  that  can  be  claimed  to  be 
granted  to  him  is  the  mere  authority  to  be 
such  agent.  Ex  parte  Corliss,  114  N.  W.  962, 
962, 16  N.  D.  470. 

As  a  generic  term 

An  undersheriff  is  a  person  who  "holds 
and  exercises  the  office  of  a  sheriff,"  within 
the  meaning  of  Gen.  St  1895,  p.  3118,  {  36, 
which  provides  that  no  person  shall  exer- 
cise any  other  civil  office  during  the  time 
that  he  holds  and  exercises  the  office  of  a 
sheriff.  Westcott  v.  Brlant,  73  Atl.  66,  67,  78 
N.  J.  Law,  226. 

The  words  "sheriff,  deputy,  or  coroner," 
as  used  in  Rem.  &  BaL  Code,  §  4003,  pro- 
viding "that  no  sheriff,  deputy  sheriff,  or 
coroner  shall  be  liable  for  neglecting  or  re- 
fusing to  serve  any  civil  process,  unless  his 
legal  fees  and  an  indemnity  bond,  if  he  re- 
quires' one,  are  first  tendered  to  him,"  are 
used  in  a  generic  sense,  and  are  intended  to 
apply  to  all  officers  charged  with  the  duty  of 
serving  process  requiring  the  seizure  of 
property,  and  hence  include  a  constable  serv- 
ing an  execution  issued  out  of  a  Justice 
court  Canfield-Caulkins  Implement  Co.  v. 
Oowden,  127  Pac  216,  217,  70  Wash.  687. 

As  peaoe  officer 

See  Peace  Officer. 

SHERIFF'S  DEED 

As  color  of  tiUe,  see  Color  of  Titie» 


SHIFT— SHIFTING 

One  is  not  guilty  of  practicing  a  •'shift* 
or  device  to  evade  the  Local  Option  Law 
(Laws  1907,  p.  302)  |  12,  making  it  an  offense 
to  sell  intoxicating  liquors  in'  antisaloon  ter- 
ritory, within  section  13,  declaring  the  prac- 
ticing of  such  a  shift  or  device  to  be  a  sell'' 
ing,  where  a  person  from  "dry"  territory  ar- 
ranged with  him  in  "wet"  territory  that  he 
might  telephone  orders  from  dry  territory 
and  have  them  filled,  and  subsequently  tele- 
phoned such  an  order,  which  was  filled  by 
delivery  to  an  express  company  in  wet  ter- 
ritory. People  V.  Young,  86  N.  B.  589,  591» 
237   lU.   196. 

An  ordinance  prohibiting  a  railroad  ron^ 
ning  through  the  dty  from  "shifting"  car&— 
that  is,  cutting  out  and  putting  in  cars  in 
the  making  up  of  a  train — ^within  certain 
four  blocks  in  the  heart  of  the  city,  except 
between  6:30  and  8:30  a.  m.  and  between 
4:30  and  6.30  p.  m.,  or  from  allowing  any 
car  to  stand  for  longer  than  five  minutes 
within  such  space,  is  a  valid  reasonable  ex- 
ercise of  the  police  power.  (Per  an  equal- 
ly divided  court)  Atlantic  Coast  Line  R. 
R.  v.  City  of  Ooldsboro,  71  S.  B.  614.  &16, 
617^  155  N.  C.  356. 

SHIFT  BOSS 

The  word  "shift-boss,**  as  used  in  Rev. 
Codes,  i  5248,  making  the  operator  of  a 
mine  liable  for  injuries  caused  by  the  negli- 
gence of  a  shift-boss,  is  formed  by  uniting 
the  words  "shift"  and  "boss."  The  word 
'*shift"  means  a  set  of  workmen  working  in 
turn  with  other  sets,  or  the  time  during 
which  a  particular  set  of  men  work;  and 
the  noun  "boss*  means  a  master  workman  or 
superintendent,  a  director  or  manager,  one 
who  oversees  or  gives  direction.  So  the 
compound  word  as  used  in  the  act  means  a 
master  workman  who  directs  the  work  of  a 
set  of  men  engaged  on  a  particular  shift. 
Johnson  v.  Butte  &  Superior  Copper  Co*«  108 
Pac.  1057,  1060,  41  Mont.  158. 


See  Proper  Belt  Shifter;    Slate  Shifter. 

SHIFTING  BISK 

Under  "floating  policies"  or  "shifting 
risks,"  "the  property  insured  is  the  property 
of  a  class  and  kind  described,  in  the  place 
described  which  the  insured  may  have  on 
hand  at  the  time  of  the  fire,  whether  it  is 
or  is  not  identical  in  items  with  that  which 
he  had  on  hand  at  the  time  the  insurance 
was  written."  Bloch  v.  American  lod.  Co., 
112  N.  W.  45,  48,  132  Wis.  150. 

SHIMS 

"Shims'*  are  metallic  wedges  of  different 
.thickness,  employed  to  raise  to  the  legal 
standard  drawbars,  which  originally  coii- 
Btructed  of  standard  height,  have    become 
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lowered  us  the  natural  effect  of  proper  use. 
St  Louis,  I.  M.  &  S.  R.  Co.  V.  Taylor,  28 
Sup.  Ct  616,  620,  210  U.  S.  281,  62  L.  Ed. 
1061. 

SHIP 

See  Ex-Shlp. 

The  term  "ships/*  used  In  a  broad  sense, 
includes  all  navigable  structures  Intended 
for  transportation.  Fredericks  v.  James 
Rees  &  Sons  Co.,  135  Fed.  730,  733,  68  O.  C. 
A.  368  (citing  Cope  v.  Vallette  Dry-Dock  Co., 
7  Sup:  Ct  336,  119  U.  S.  625,  30  L.  Ed.  501). 

The  term  "ship  or  vesser*  cannot  be  con- 
strued to  include  a  dry  dock,  a  floating 
bridge,  a  meetinghouse  moored  to  a  wharf, 
a  lighted  buoy,  or  a  steamboat  which  has 
been  dismantled  and  fitted  up  as  a  hotel. 
Gonzales  v.  United  States,  42  Ct  CI.  299,  311. 

Civ.  Code,  I  3060,  providing  that  debts  of 
at  least  $50  contracted  for  the  benefit  of 
ships  are  liens,  construed  in  connection  with 
Code  Civ.  Proc.  $  813,  giving  a  lien  for  ma- 
terials and  services  furnished  for  the  con- 
struction of  vessels,  contemplates  an  existing 
completed  vessel,  and  refers  only  to  such 
debts  as  are  contracted  for  the  benefit  of  a 
completed  vessel,  and  section  813  gives  a  lien 
for  construction  work,  regardless  of  the 
amount  Everything  originally  done  in  mak- 
ing a  vessel  complete  and  ready  for  use  as 
an  instrument  of  commerce  or  navigation  la 
construction  work,  and  a  structure  becomes 
a  "ship*'  within  the  maritime  law  only  when 
construction  work  has  been  fully  completed. 
Jensen  v.  Dorr,  116  Pac.  563,  654,  159  Cal. 
742. 

Bquipnteiit  and  supplies 

The  word  "vessel,**  as  used  in  Chinese 
Exclusion  Act  May  6,  1882,  c.  326,  §  10,  22 
Stat  61,  providing  that  "every  vessel  whose 
master  shall  knowingly  violate  any  provisions 
of  this  act  shall  be  liable  to  seizure  and 
condemnation,**  etc.,  is  broad  enough  to  in- 
clude the  vessel's  tackle,  apparel,  furniture, 
and  ''appurtenances.'*  A  chronometer  sup- 
plied on  account  of  the  owners  of  a  schooner 
as  a  necessary  part  of  her  equipment  for 
a  special  service,  although  not  in  general  a 
necessary  part  of  her  equipment,  is  to  be  re- 
garded as  "appurtenant**  to  the  "ship,**  and 
as  included  in  the  term  "vessel."  The  Frolic, 
148  Fed.  921,  922  (citing  Abbott,  Merchant 
Ships  &  Seamen  [14th  Ed.]  pp.  33,  34,  280; 
Eichardson  v.  Clark,  15  Me.  421 ;  The  Witch 
Queen,  3  Sawy.  201,  30  Fed.  Gas.  396). 

Indispensable  instruments,  without 
which  the  ship  cannot  execute  its  mission  and 
perform  its  functions,  may  be  included  under 
the  term  "ship.**  A  traveling  derrick  upon 
a  scow  belonging  to  her  owner,  and  the  use 
of  whi<di  was  indispensable  to  enable  her 
to  perform  the  duties  in  which  she  was  en- 
gaged at  the  time  of  the  commission  of  a 
negligent  act,  is  a  part  of  her  apparel,  tackle,  ^ 


and  furniture  to  be  appraised  as  a  part  of 
her  in  proceedings  for  limitation  of  liabil- 
ity on .  account  of  such  act  The  Buffalo, 
148  Fed.  331,  332. 

As  meroliaiidlse 

See  Merchandise. 

BiSSi»8  and  f  nmitnre 

A  **ship,*'  although  afloat,  Is  not  a  "ship," 
if  her  original  construction,  rigging,  and  fur- 
nishing remain  incompleted.  Bowers  Hy- 
draulic Dredging  Co.  v.  Federal  Contracting 
Co.,  148  Fed.  290,  292  (citing  McRae  v.  Bow- 
ers  Dredging  Co.,  86  Fed.  344,  346). 

SHIP  <Verb> 

One  who  delivers  game  birds  to  a  carrier 
for  transportation  to  a  point  out  of  the  state 
violates  Code,  §  2555,  proHding  that  no  per- 
son shall  ship  any  game  birds  out  of  the 
state,  though  they  were  taken  from  the  car- 
jrier  by  the  state  authorities  while  in  tlie 
state;  the  word  "ship'*  meaning  delivery  to 
a  carrier  for  the  purposes  of  being  transport- 
ed. State  V.  Carson,  126  N.  W.  698,  699,  147 
Iowa,  561,  140  Am.  St  Rep.  330. 

SHIP  CANAL 

See  Line  of  Ship  Canal. 

As  county  purpose,  see  County  Purpose. 

SHIP  OHANHEIi 

The  question,  "What  did  the  Legislature 
mean  by  the  use  of  the  term  'ship  channel?*  *• 
in  the  grant  of  the  lands  lying  between  high 
tide  and  ship  channel,  is  a  question  ai  local 
law,  and  where  the  Supreme  Court  of  the  state 
determines  it  as  comprising  watei's  left  free  to 
navigation  and  the  definite  natural  bound- 
ary of  such  navigable  waters  as  the  line  of 
low  tide,  its  decision  will  be  followed  by  the 
United  States  Circuit  Court  Southern  Pac. 
Co.  V.  Western  Pac.  Ky.  Co.,  144  Fed.  160, 
185. 

SHIP  TO 

An  order  by  defendant  to  "ship  to'*  him, 
ajt  a  specified  place  and  over  a  route  named, 
50  cars  of  coal  of  a  certain  grade  and  price, 
f.  o.  b.  mines,  to  be  shipped  during  a  week 
named,  did  not  indicate  an  intention  that  de- 
fendant should  control  the  coal  in  transit; 
and  hence  the  fact  that  the  shipper  shipped 
the  coal  in  his  own  name  did  not  necessarily, 
as  a  matter  of  law,  disclose  an  intent  to  re- 
tain title  after  delivery  of  the  coal  to  the 
carrier.  Hoffman  v.  Gosline,  172  Fed.  113, 
116,  96  C.  C.  A.  318. 


See  Closed  Shipment;  Contract  for 
through  Shipment;  Port  of  Shipment; 
Sales  or  Shipments. 

Where  a  buyer,  in  letters  to  the  seller, 
referred  to  coal  as  bought  for  "prompt  ship- 
ment,** it  was  apparent  that  he  meant 
"prompt  delivery.**    Pittsburgh  &  Ohio  Min. 
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Co.  V.  ScnUy,  108  N.  W.  603,  604,  145  Mich. 
229. 

Where  plalntliTs  assignor  purchased 
from  defendants  300  tons  of  English  ferro- 
manganese  iron  by  a  written  order  providing 
for  "shipment,"  100  tons  each  in  September, 
October,  and  November,  and  defendants  im- 
mediately contracted  with  an  English  con- 
cern to  ship  the  'ore,  their  contract  with  plain- 
tiff providing  for  **8hipments/*  as  distinguish- 
ed from  ^'deliveries,"  in  September,  October, 
and  November,  their  contract  with  the  Eng- 
lish sellers  requiring  deliveries  in  New  Or- 
leans in  October,  November,  and  December, 
the  word  "shipment,"  as  used  in  the  contract 
of  sale,  did  not  mean  "delivery,"  and,  that 
shipment  of  100  tens  having  been  made  in 
September,  there  was  no  'breach  of  contract 
by  failure  to  deliver  such  amount  in  that 
month.  Southern  Steel  &  Iron  Co.  v.  Hick- 
man, Williams  &  Co.,  190  Fed.  888,  890. 

The  word  "shipment,"  used  in  Joint  con- 
gressional resolution  of  March  14,  1912,  pro- 
viding that  whenever  the  President  shall  find 
in  any  American  country  conditions  of  do- 
mestic violence,  which  are  promoted  by  mu- 
nitions of  war  from  the  United  States,  and 
shall  make  proclamation  thereof,  it  shall  be 
unlawful  to  export  any  shipment  of  such  ma- 
terial, means  the  actual  export  of  materials 
declared  to  be  unlawful.  United  States  v. 
Chavez,  199  Fed.  618,  621, 

SHIPPING  BUSINESS 

The  words  "doing  a  shipping  business," 
as  used  in  the  statute  declaring  that  flour 
mills  doing  a  shipping  business  are  public 
warehouses,  refer  to  milling  concerns  en- 
gaged in  shipping  grain  to  terminal  points. 
The  statute  does  not  include  concerns  en- 
gaged solely  in  the  manufacture  of  flour, 
and  an  officer  of  such  a  concern  is  not  guilty 
of  larceny  for  neglect  to  deliver  wheat  deliv- 
ered to  it  Ex  parte  Bellamy,  114  N.  W.  37G, 
377, 17  N.  D.  140, 


A  railroad  company  Issued  to  plaintiff  a 
bill  of  lading  for  shipment  of  cotton  to  plain- 
tiff at  a  certain  point  "shipslde."  The  ordi- 
nary signification  of  the  word  "shipside"  in 
such  a  contract  is  a  direction  to  deliver  the 
cotton  at  some  wharf  accessible  to  the  rail- 
road's track.  R,  A.  Lee  &  ('o.  v.  St.  Louis,  1. 
M.  &  S.  R.  Co.,  48  S.  B.  809,  810,  130  N.  C. 
533. 

SHIPS'  RIGGINO  ANB  APPAREL 

"A  'ship's  launch'  is  comprised  in  the 
rigging  and  apparel  of  the  ship,  because  it  is 
absolutely  necessary  for  the  navlixatlon." 
Dennis  v.  Home  Ins.  Co.,  136  Fed.  481,  482 
(quoting  Emerigon.  Ins.  1850  [Boston  Ed.] 
144). 


SHIPS*  TAOXIiE,  APPAKEI.,  ANB  FUB- 
N  ITU  BE 

An  engine  placed  on  a  gas  launch  to  fur- 
nish her  motive  power,  and  which  was  essen- 
tial to  her  equipment,  became  a  part  of  her 
"tackle,  apparel,  and  furniture,"  and  sut>- 
Ject  to  liens  against  her  for  repairs  or  sup- 
plies, notwithstanding  a  reservation  of  title 
in  the  seller  until  payment  of  the  purchase 
price,  of  which  reservation  those  furnishing 
the  repairs  and  supplies  were  not  chargeable 
with  knowledge  or  notice.  The  Hope,  191 
Fed.  243,  245. 

SHIPPEB'S  PASS— SHIPPEB'S  TICKET 

A  "shipper's  pass"  or  ^'shipper's  ticket" 
is  a  pass  entitling  a  shipper  of  stock  to  ac- 
company them  to  market,  and  is  designed  to 
enable  the  shipper  to  properly  care  for  the 
stock  and  not  to  relieve  the  carrier  from  any 
liability.  McCuUy  v.  Chicago,  B.  &  Q.  Ky. 
Co.,  110  S.  W.  711,  720,  212  Mo.  1  (dissenting 
opinion  of  Woodson,  J.). 

SHIRE 

The  word  *'county"  slgniflea  the  same 
as  "shire";  county  being  derived  from  the 
French,  and  shire  from  the  Saxon.  Both 
these  words  signify  a  circuit  or  portion  of 
the  realm  into  which  the  whole  land  iB  di- 
vided for  the  better  government  thereof  and 
the  more  easy  administration  of  justice. 
State  ex  reL  Milton  v.  Dickenson,  33  South. 
514,  510,  44  Fla.  623,  60  L.  R.  A.  539,  1  Ann. 
Cas.  122  (dissenting  opinion,  citing  1  Bouv. 
Law  Diet.  [Rawle's  Rev.]  p.  450)» 

SHOCK 

To  "shock**  is  to  cause  to  tremble;  to  re- 
coil; to  stun.  The  phrase  "shock  the  con- 
science" means  causing  the  moral  sense  to  be 
stunned;  to  recoil.  Mangold  v.  Bacon,  141 
S.  W.  650-056,  237  Mo.  496. 

The  word  "shock*'  may  mean  the  colli- 
sion or  concussion  of  two  physical  bodies,  or 
it  may  mean  simply  a  surprised  or  disgusted 
state  of  the  emotions,  which  momentarily  dis- 
appears. The  Century  Dictionary  defines 
the  word  used  pathologically  as  a  condition 
of  profound  prostration  of  voluntary  and  in- 
voluntary functions,  of  acute  onset,  caused 
by  trauma,  surgical  operation,  or  excessive 
emotional  disturbance  (mental  shock).  Pan- 
kopf  V.  Iliukley,  123  N.  W.  625,  626, 141  Wis. 
146,  24  L.  R.  A.  (N.  S.)  1150. 

SHOCK  OF  HAT 

A  "stack**  of  hay  is  a  large  pile  gathered 
after  the  hay  has  been  seasoned,  as  distin- 
guished from  a  "cock"  or  **shock."  which  is 
a  small  pile  into  which  hay  is  gathered  after 
being  mowel,  and  thus  permitted  to  remain 
until  seasoned.  People  v.  Doyle,  110  Pac 
458,  450,  13  CaL  App.  611. 
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SHOE 

The  "shoe**  of  a  clincher  tire  is  the  out- 
er cover  which  attaches  to  the  rim  and  serves 
to  protect  and  retain  the  Inner  tube  on  the 
rim.  Boston  Woven  Hose  &  Rubber  Co.  v. 
Pennsylvania  Rubber  CJo.,  166  Fed.  787,  788. 

SHOOT— SHOOTING 

See  Did  Shoot. 

Shooting  as  accidental  means  of  death, 
see  Accident — Accidental. 

To  strike  with  anything  shot;  to  hit  with 
a  missile;  often  to  kill  or  wound  with  a  fire- 
arm; followed  by  a  word  denoting  the  per- 
son or  thing  hit,  as  an  object.  State  ex  rel. 
Kotlllnlc  V.  Swenson,  99  N.  W.  1114, 1115,  18 
S.  D.  196. 

The  word  *'shoot,"  as  used  In  an  informa- 
tion charging  that  accused  did  shoot,  etc., 
with  Intent  to  kill,  necessarily  implies  the  ex- 
istence of  a  weapon,  a  load,  Its  discharge, 
and  the  act  of  discharging.  Deen  y.  State, 
122  Pac.  941,  942,  7  Okl.  Or.  160. 

The  word  •'shoot"  means  to  let  fly,  or 
cause  to  be  driven,  with  force,  as  an  arrow, 
bullet,  or  other  missile,  from  a  bow,  sUng, 
gun,  or  the  like;  to  discharge.  Flowers  v. 
State,  111  Pac  675,  676,  4  Okl.  Or.  320. 

*'The  crime  of  'shooting*  ia  limited  to 
the  'intention  to  kllL' "  State  v.  Fairbanks, 
89  South.  443,  444,  116  La.  457. 

A  person  is  guilty  of  the  offense  of 
"shooting**  at  another,  when,  without  Justifi- 
cation, he  shoots  at  another  without  the  in- 
tent of  committing  murder.  Fallon  v.  State, 
68  S.  E.  806,  807,  6  Ga.  App.  659. 

"Shooting"  at  an  officer  without  killing 
him  to  prevent  an  Illegal  arrest  Is  prima 
fade  not  an  assault  with  intent  to  murder, 
tout  the  crime  of  shooting  at  another  defined 
by  Pen.  Code  1895,  i  113,  or  assault  and  bat- 
tery. Jenkins  v.  State,  59  S.  E.  435,  437,  8 
Ga.  App.  146. 

The  offense  of  "shooting  in  sudden  affray 
or  in  sudden  heat  and  passion**  is  completely 
defined  by  Ky.  St  §  1242,  providing  that,  if 
any  person  shall  In  sudden  affray  or  in  sud- 
den heat  and  passion,  without  malice  and 
not  in  self-defense,  shoot  at  another,  he  shall 
be  punished  as  tUereln  provided.  If  the  Leg- 
islatore  had  Intended  that  this  definition 
should  be  qualified  by  the  expression  "and 
under  circumstances  reasonably  calculated  to 
Incite  his  passion  beyond  his  power  of  self- 
control,**  it  would  have  included  It  within 
that  section,  and,  not  having  done  so,  it  was 
error  to  so  qualify  the  definition  in  an  In- 
struction. Hardin  v.  Commonwealth,  71  S. 
W..  862,  114  Ky.  722. 

Kill  sTnonTiAoiui 

"The  word  'shoot*  is  synonymous  with 
Idll,*  and  is  frequently,  perhaps  usually,  em- 


ployed in  that  sense.**  Bader  v.  New  Amster^ 
dam  Casualty  Co.,  112  N.  W.  1066,  1066,  102 
Minn.  186,  120  Am.  St  Rep.  613. 

SHOOTER 

In  blasting  rocks,  etc.,  one  In  charge  of 
the  dynamite  is  called  a  "shooter,**  and  It 
Is  his  duty  to  place  the  dynamite  in  holes 
previously  prepared  for  the  purpose  at  stated 
times  during  the  day.  Kopf  v.  Monroe  Stone 
Co.,  95  N.  W.  72,  77, 183  Mich.  286. 

« 

In  coal  mining,  it  Is  the  business  of 
"shovelers**  and  "shooters**  to  bore  holes  In 
the  face  of  the  coal,  which  holes  are  loaded 
with  powder,  and  the  coal  blown  down  by 
the  explosion  of  the  powder,  after  which  the 
shovelers  remove  it  by  loading  It  into  cars. 
It  is  also  the  duty  of  these  shovelers  and 
"shooters**  to  pull  down  any  loose,  overhang- 
ing slate,  and  to  carry  it  out  of  the  room,  so 
that  it  will  be  out  of  the  way.  It  is  their 
duty  to  observe  whether  the  slate  is  about 
to  fall,  or  in  danger  of  falling,  and  this  they 
do  by  tapping  it  with  picks  or  shovels.  Judg- 
ing by  the  sound  as  to  whether  there  is  any 
immediate  danger  of  Its  fallings  If  there  is 
it  is  their  duty  to  pull  down  the  slate  so  as 
to  prevent  its  falling  on  the  miner  operating 
the  machine.  Smith's  Adm'r  v.  North  JelUco 
Coal  Co.,  114  S.  W,  785.  131  Ky.  196,  28  L.  K. 
A.  (N.  S.)  1266. 

SHOOTING  AT  RANDOM 

Shooting  at  a  target  upon  or  along  a 
public  highway  is  not  a  "shooting  at  random" 
on  a  public  highway.  Callahan  v.  Common- 
wealth, 99  S.  W.  296,  124  Ky.  445. 

SHOOTING  OOAI. 

By  the  phrase  to  "shoot  the  coal  on  the 
solid,**  in  relation  to  coal  mining,  is  meant 
blasting  the  coal  by  putting  holes  straight  In- 
to the  wall  or  face  of  the  coal  and  using 
therein  large  charges  of  dynamite  or  powder. 
When  the  coal  is  cut  under  before  blasting, 
a  much  smaller  charge  is  required  to  blow  it 
down,  which  Is  called  "shooting  on  the  free.** 
Andricus*  Adm'r  v.  Pineville  Coal  Co.,  90  S. 
W.  233,  234,  121  Ky.  724. 

SHOOTING  CRAPS 

The  vernacular  descriptive  of  the  game 
of  craps  is  "shooting  craps.**  The  word 
"shooting,**  as  applied  to  the  game  of  craps,  Ls 
synonymous  with  the  word  "playing.**  In- 
deed, the  word  "playing,**  as  used  In  the  stat- 
ute relating  to  gaming,  is  simply  a  generic 
term.  To  shoot  craps  Is  to  play  craps.  To 
roll  tenpins  is  to  play  tenpins.  Sims  v. 
State,  57  S.  E.  1029,  1  Ga.  App.  776. 

SHOOTING  WITH  INTENT  TO  KIIJL 

'*Malmlng  is  not  a  necessary  element  of 
the  crime  of  shooting  with  intent  to  kill.  In 
stating  the  facts  constituting  the  last-men- 
tioned crime.  It  is  in  no  case  necessary  to 
show  maiming.  Maiming  may,  and  often 
does,  result  from  shooting,  but  it  is  a  dis* 
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tinct  offense,  under  no  circumstances  forming 
E>art  of  the  consummated  crime  of  'shooting 
with  intent  to  Kill.* "  State  v.  Mattison,  100 
N.  W.  1091,  1093,  13  N.  D.  391. 

SHOP 

See  Bucket  Shop;  Closed  Shop;  Dram- 
shop; Grogshop;  Junkshop;  Open 
Shop;  Repair  Shop;  Tippling  House 
or  Shop ;  Working  In  a  Shop ;  Work- 
shop. 

Although  a  room  kept  open  by  a  common 
victualer  merely  as  a  dining  room  is  not  a 
"shop,"  within  the  meaning  of  a  statute  pro- 
hibiting the  keeping  open  of  shops  on  Sun- 
day, it  was  not  error  to  refuse  a  ruling  that, 
if  one  keeping  open  such  a  dining  room  on 
Sunday  sold  cigars  In  the  course  of  business, 
she  had  not  violated  the  law,  since,  if  one  of 
the  purposes  in  keeping  open  the  shop  was 
the  sale  of  cigars,  sbe  was  guilty^  and  the 
question  of  such  purpose  was  for  the  jury. 
Commonwealth  v.  Graham,  56  N.  B.  829,  830, 
176  Mass.  5. 

Where  intoxicating  liquors  are  kept  in  a 
dwelling  house  and  sales  are  made  therein,  It 
may  properly  be  regarded  as  a  "shop"  or 
place  of  public  resort  within  Laws  1907,  p. 
363,  c  173,  §  8,  providing  that  no  warrant 
shall  be  issued  to  search  a  private  residence 
occupied  as  such  unless  It  or  some  part  of  it 
is  used  as  a  store,  shop,  hotel,  or  boarding 
house,  or  unless  such  residence  is  a  place  of 
public  resort  State  v.  Madison,  122  N.  W. 
647,  650,  23  S.  D.  584. 

Where,  on  a  trial  for  burglary,  it  ap- 
peared that  accused  and  a  third  person  went 
to  the  building  of  a  company,  broke  into  it, 
and  took  some  tools,  and  the  witnesses  spoke 
of  the  building  as  a  "shop,"  the  court  proper- 
ly charged  that  the  building  was  a  shop 
within  the  statute  punishing  one  breaking 
into  and  entering  any  shop  with  intent  to 
commit  larceny;  the  buUding  being  a  shop 
within  the  "common  and  approved  usage  of 
language."  Comp.  Laws,  §  50.  People  v. 
Wycoff,  114  N.  W.  242,  150  Mich.  449. 

Store  flynonymoiis 

A  "store"  is  defined  as  any  place  where 
goods  are  sold,  either  by  wholesale  or  retail, 
and  the  word  "shop"  could  have  no  broader 
meaning  in  Rev.  St.  c.  6,  §  14,  excepting  from 
the  general  rule  that  pei-sonal  property  is 
taxable  only  at  the  residence  of  the  owner, 
all  personal  property  employed  in  trade,  in 
the  erection  of  buildings,  or  vessels,  or  in  the 
mechanic  arts,  which  was  to  be  taxed  in  the 
town  where  so  employed,  provided  the  own- 
er, his  servant,  subcontractor,  or  agent  oc- 
cupied any  store,  shop,  mill,  etc,  for  the 
purposes  of  such  employment.  A  cotton  brok- 
er engaged  in  buying  and  selling  cotton,  who 
occupied  a  desk  and  desk  room  in  an  office, 
kept  his  account  books  and  papers  there,  but 
made  no  sales  and  kept  no  goods  except  sam- 


ples, the  sales  being  made  by  taking  the  sam- 
ples and  exhibiting  them  to  purchasers  at 
their  places  of  business,  did  not  occupy  a 
store  or  "shop,"  within  the  meaning  of 'the 
statute.  Martin  v.  City  of  Portland,  17  AtL 
72,  73,  81  Ma  293. 

SHOP  CABD 

Cards  placed  on  crippled  cars  showing 
that  they  were  injured,  and  their  destination, 
were  called  "shop  cards."  Shuster  v.  Phila- 
delphia, B.  &  W.  R.  Co.  (Del.)  62  AtL  689, 
690,  6  PennewiU,  4.  » 

SHOP  COST 

Plaintiff,  a  bridge. building  company,  and 
defendant  entered  into  agreements  whereby 
plaintiff  turned  over  to  defendant  certain  un- 
completed contracts.  Plaintiff  guaranteed 
that  the  -contracts  so  turned  over  would  net 
defendant  a  clear  profit  of  not  less  than  15 
per  cent,  of  the  "shop  cost"  of  performing 
the  contracts.  It  was  stipulated  that  the 
term  '*8hop  cost"  should  Include  labor,  ma- 
terial, and  general  shop  expenses,  f.  o.  b. 
cars  at'  plaintiff's  works.  Before  entering 
into  the  agreements,  plaintiff  had  works  of 
its  own  in  Connecticut,  and  had  begun  to  es^ 
tablLsh  works  in  Pennsylvania.  By  the  agree- 
ments these  works  were  to  be  turned  over  to 
defendant.  Before  the  agreements,  plaintiff, 
in  order  to  perform  the  uncompleted  con- 
tracts, had  made  contracts  with  third  per- 
sons having  works  of  their  own  to  furnish 
materials  to  be  sent  directly  to  the  places 
where  the  uncompleted- contracts  were  to  be 
performed.  The  defendant  claimed  that  un- 
der the  head  of  "shop  cost,"  as  used  In  these 
three  contracts,  "shipments  of  structural  iron 
and  steel  work  direct  from  mills  to  sites  of 
erection,  and  also  all  subcontracts  for  carry- 
ing out  the  transferred  contracts,  should  be 
included  in  determining  the  amount  of  shop 
cost  of  the  contracts  transferred  to  the  de- 
fendant, and  that  the  expression  *f.  o.  b.  cars 
at  works  of  the  party  of  the  first  part'  was  to 
be  considered  as  a  provision  that  freight  was 
not  to  be  included  in  shop  cost."  The  trial 
court  overruled  this  claim,  and  held  In  ef- 
fect that  "shop  cost,"  as  used  in  these  three 
contracts,  meant  shop  cost  only  at  the  works 
of  the  plaintiff  in  this  state  and  in  Pennsyl- 
vania, and  not  at  the  works  of  other  parties. 
We  think  this  ruling  was .  correct  Berlin 
Iron  Bridge  Co.  v.  American  Bridge  Co.,  55 
Atl.  573,  577,  76  Conn.  1. 

SHOP  DRAWING 

The  phrase  "detailed  drawings,"  as  used 
in  a  contract  under  which  a  party  furnished 
steelwork  for  a  building,  meant  a  plan  show- 
ing the  position  of  each  column,  beam,  etc., 
and  not  "punching  sheets"  or  "shop  draw- 
ings." New  York  Architectural  Terra  Cotta 
Co.  V.  Williams,  92  N.  Y.  Supp.  808,  809,  102 
App.  Div,  X» 
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The  "keeper  ot  a  fruit  stand,"  from 
which  fruit  was  sold  on  Sunday,  was  a  "shop- 
keeper" engaged  In  selling  merchandise  on 
Sunday,  within  Code  1906,  {  1367,  providing 
that  a  merchant,  shopkeeper,  or  other  per- 
son shall  not  keep  open  his  store  on  Sunday 
for  the  purpose  of  dispensing  of  any  wares 
or  merchandise.  City  of  Gulfport  v.  Stra- 
takos,  43  South.  812,  90  Miss.  489,  13  Ann 
Oas.  855. 

A  "shopkeeper"  is  one  who  keeps  a  shop 
for  the  sale  of  goods,  a  trader  who  sells  goods 
in  a  shop  or  by  retail,  as  distinguished  from 
a  merchant  who  sells  by  wholesale.  State  v. 
Cohen,  63  Atl.  928,  929,  73  N.  H.  543. 

SHORE 

See  Running  The  Shore ;   Seashore. 

A  ''shore"  is  defined  to  be  land  on  the 
margin  of  the  sea  or  a  lake  or  river;  that 
SEiace  of  land  which  is  alternately  covered 
and  left  dry  by  the  rising  and  falling  of  the 
tide ;  the  space  between  high  and  low  water 
marks.  The  *'6hore"  and  soil  under  the  wa- 
ter and  "riparian  rights"  are  entirely  dis- 
tinct and  separate  subjects,  and  neither  In- 
cludes the  other.  "Riparian  rights"  are  ap- 
purtenant to  the  upland  and  not  to  the  shore 
and  bed  of  the  river.  A  statute  entitled  "An 
act  granting  to  the  dty  of  Mobile  the  riparian 
rights  to  the  river  front,"  and  giving  the  city 
of  Mobile  the  "shore  and  soil"  under  the  Mo- 
bile river  within  the  city  limits,  is  violative 
of  the  Constitution  declaring  that  each  law 
shall  embrace  but  one  subject  which  shall 
be  described  in  the  title.  Mobile  Dry-Docks 
Co.  V.  Cnty  of  MobUe,  40  South.  205,  207,  208, 
209,  146  Ala.  198,  3  L.  r1  A.  (N.  S.)  822,  9 
Ann.  Cas.  1229. 

Beaoh.  synonyBioiis 

An  ordinance  prohibiting  the  removal  of 
stone,  sand,  or  earth  from  the  beach,  or  from 
the  water  within  300  feet  of  high-water  mark 
along  a  navigable  lake  between  the  northern 
and  southern  city  limits,  does  not  assume  to 
problbit  interference  above  high-water  mark, 
but  prevents  such  removal  from  the  beach,  or 
from  the  water  within  300  feet  of  high- water 
mark  along  the  shore  of  the  lake ;  the  word, 
"beach"  being  synonymous  with  "shore,"  and 
meaning  that  portion  of  the  shore  or  lake  be- 
tween ordinary  high  and  low  water  mark. 
O.  Beck  Co.  V.  City  of  Milwaukee,  120  N.  W. 
293,  296, 139  Wis.  340,  131  Am.  St.  Rep.  1061. 

Karbor  disttngiiislied 

A  statute  incorporating  a  township  and 
fixing  its  boundaries  as  "on  the  southeast  by 
New  York  Harbor,"  etc.,  fixes  the  boundaries 
of  the  township  so  as  to  include  lands  under 
the  water  of  the  harbor  to  the  boundary  line 
of  the  state,  since  a  harbor  is  a  recess  in  the 
coast  line  of  a  body  of  water  in  which  ships 
can  be  sheltered,  and  It  may  extend  to  a  line 
inside  of  which  vessels  may  find  protection, 


and  the  word  has  a  more  extended  meaning 
than  "shore,*'  which  when  applied  to  a  tide 
water  bay  usually  means  the  part  between 
ordinary  high  and  low  water  marks.  Leary 
V.  Jersey  City,  189  Fed.  419,  428. 

As  land  between  bisb  and  low  water 

"Shore"  is  the  space  between  high  and 
low  water  mark.  Southern  Pac.  Co.  v.  West- 
ern Pac.  Ry.  Co.,  144  Fed.  160,  199  (citing 
Dutton  V.  Strong,  1  Black,  23,  17  L,  Ed.  29 ; 
Dana  v.  Jackson  St.  Wharf  Co.,  31  Cal.  118, 
89  Am.  Dec.  164). 

The  "shore"  of  navigable  water  is  the 
ground  lying  between  ordinary  high- water 
and  low-water  mark.  Dalton  v.  Hazelet,  182 
Fed.  561,  572,  105  O.  C.  A.  99. 

Section  1  of  the  Wharf  Act  of  1851  de- 
fined "shore"  as  the  land  between  the  limits 
of  ordinary  hip:h  and  low  water.  Attorney- 
General  V,  Central  R.  Co.  of  New  Jersey,  59 
Atl.  348,  353,  68  N.  J.  Eq.  198. 

The  word  "shore,"  as  used  in  conveyanc- 
ing when  applied  to  tidal  waters,  both  in  the 
common  and  civil  law,  means  the  space  be- 
tween high  and  low  water  marks.  Potomac 
Dredging  Co.  of  Baltimore  City  v.  Smoot,  69 
Atl.  607,  509,  108  Md.  54. 

The  "shores  of  a  navigable  river"  are 
the  spaces  between  high  and  low  water 
marks,  and  the  bed  of  a  river  includes  the 
shores.  Tideland  is  that  daily  covered  and 
uncovered  by  water  by  the  ordinary  ebb  and 
flow  of  normal  tides.  State  ex  rel.  Ellis  v. 
Gerbing,  47  South.  353,  356,  56  Fla.  603.  22 
L.  R.  A.  (N.  S.)  337. 

The  margin  of  the  bed  of  a  river  which 
lies  between  high  and  low  water  mark  is 
called  the  "beach"  or  "shore,"  which  is  actu- 
ally a  part  of  the  bed  of  the  river,  and,  when 
the  river  is  at  its  full  flow,  whether  caused 
by  the  tide  or  by  the  natural  increase  of  wa- 
ters by  rains,  floods,  and  the  like,  filling  its 
natural  bed  to  its  highest  reach  of  flow,  it 
marks  its  high-water,  while  Its  lessened  range 
of  flow  by  summer  heats  shows  its  low-water, 
mark.  Sun  Dial  Ranch  v.  May  Land  Co.,  119 
Pac.  758,  762,  61  Or.  205. 

The  word  "shore"  is  of  doubtful  mean- 
ing, when  used  as  a  boundary,  as  it  means 
in  one  case  the  sea  side  and  in  another 
case  the  land  side  of  the  "shore."  The 
meaning  to  be  attached  to  the  word^  when 
used  in  a  deed,  must  depend  upon  the  instru- 
ment in  which  it  occurs,  taken  as  a  whole, 
and  upon  surrounding  circumstances.  It 
does  not  include  the  space  between  high  and 
low  water  mark,  if  the  word  is  used  in  its 
technical  sense.  HaskeU  v.  i^lend,  81  N,  E. 
962,  963,  196  Mass.  198  (citing  Storer  v.  Free- 
man, 6  Mass.  435,  4  Am.  Dec.  155). 

The  "shore"  of  a  stream  is  in  law  "the 
space  between  ordinary  high-water  mark 
and  low-water  mark"  (quoting  and  approving 
deflnition  in  Century  Diet.).  The  old  distinc- 
tion between  "shore"  and  "bank,"  as  found  in 
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tide  watem,  is  not  applicable  to  fresh  water, 
and,  though  the  terms  have  often  been  used 
interchangeably,  neither  term  has  been  used 
to  designate  the  top  of  an  acclivity  50  or  60 
feet  above  the  ordinary  water  line  in  a  fresh 
water  river,  and  when  the  subject  under  dis- 
cussion was  the  division  of  accretions  begin- 
ning at  the  bank  or  shore,  and  while  the 
word  "bank"  might  be  properly  used  to  desig- 
nate such  an  acclivity  along  a  river,  the  word 
shore"  could  hardly  be  sO  used.  The  term 
shore"  does  not  mean  the  meander  line,  as 
the  meander  line  is  frequently  run  on  the  top 
of  the  bank.  City  of  Peoria  v.  Central  Nat. 
Bank,  79  N.  E.  296,  299,  224  111.  43  (citing 
Kehr  v.  Snyder,  2  N.  B.  68,  69,  114  111.  313, 
316,  55  Am.  Rep.  866;  Child  v.  Starr  [N.  Y.] 
4  Hill,  369;  Jones  on  Real  Property,  §  488; 
Freeman  v.  Bellegarde,  41  Pac.  289,  108  Cal. 
179.  49  Am.  St  Rep.  76 ;  Gould,  Wat.  [3d  Ed.] 
I  41,  note  2;  Dutton  v.  Strong,  66  U.  S.  [1 
Black]  23,  17  L.  Ed.  29;  Stone  v.  City  of 
Augusta,  46  Me.  127;  Lacy  v.  Green,  84  Pa. 
614;  Handly's  lessee  v.  Anthony,  18  U.  S. 
[5  Wheat]  376,  5  L.  Ed.  113). 

As  low-water  mark 

The  word  *'shore,"  as  contained  In  a 
statute  defining  the  boundary  of  a  county, 
is  the  edge  of  the  water  at  low-water  mark ; 
and,  using  the  word  in  its  strict  sense,  it 
should  be  applied  to  a  strip  of  land  fronting 
on  tide  water  between  high  and  low  water 
marks.  People  v.  Kyser,  138  N.  Y.  Supp.  801, 
802,,  78  Misc.  Rep.  68  (citing  7  Words  and 
Phrases,  p.  6496). 

8HOBE  UkND 

Laws  1897,  p.  230,  c,  89,  §  4,  defines 
**8hore  lands"  to  be  those  bordering  on  the 
shores  of  navigable  lakes  or  rivers  below  the 
line  of  ordinary  high-water  mark  and  not 
subject  to  tidal  overflow.  Van  Siclen  v. 
Muir,  89  Pac.  188,  189,  46  Wash.  38. 

Laws  1897.  p.  230,  c.  89,  {  4,  defines 
"shore  lands"  as  lands  bordering  on  the 
shores  of  navigable  waters  below  the  line  of 
ordinary  high  water  and  not  subject  to  tidal 
flow.  In  a  suit  by  an  owner  of  uplands  bor- 
dering on  navigable  waters  for  the  removal 
of  obstructions  in  front  of  the  lands,  it  ap- 
peared that  the  state  had  not  established 
harbor  lines,  and  the  obstructions  consisted 
of  piles  driven  below  the  line  of  low  water 
and  a  boathouse.  It  did  not  appear  whether 
the  water  was  of  suflicient  depth  for  ordinary 
navigation.  Held,  that  the  owner  couid  not 
maintain  the  suit  based  on  his  preference 
right  to  purchase  the  shore  lands  in  front  of 
the  uplands.  Muir  t.  Johnson,  94  Pac.  899, 
49  Wash.  66. 

SHORE  LINE 

"Shore  line"  does  not  mean  the  meander 
line,  as  the  meander  line  is  frequently  run  on 
the  top  of  the  bank,  often  many  feet  above 
the  usual  water  line  reached  by  the  river  dur- 
ing ordinary  seasons.    This  term  has  usually 


been  used  to  mean,  in  natural  fresh  water 
rivers,  low-water  mark,  and  grants  bounded 
by  the  shore  extended  to  that  Une,  making 
the  water's  edge  at  low  water  the  boundary. 
City  of  Peoria  v.  Central  Nat  Bank,  79  N. 
E.  296,  299,  300,  224  111.  43  (citing  Child  v. 
Starr  [N.  Y.]  4  Hill,  369 ;  Jones,  Real  Prop. 
I  488;  Freeman  v.  Bellegarde,  41  Pac.  289, 
108  Cal.  179,  49  Am.  St  Rep.  76;  Gould, 
Wat  [3d  Ed.]  §  41,  note  2;  Dutton  v.  Strong, 
66  U.  S.  [1  Black]  23.  17  L.  Ed.  29 ;  Stone  v. 
City  of  Augusta,  46  Me.  127;  Lacy  v.  Green, 
84  Pa.  514;  Handly's  Lessee  v.  Anthony,  18 
U.  S.  [5  Wheat]  376,  6  L.  Ed.  113). 

SHORE  OR  WATER  FRONT 

The  expression  "shoi^s  or  water  frontB,** 
as  used  in  a  lease  describing  a  privilege 
granted  as  certain  riparian  or  other  rights, 
to  wit,  the  exclusive  privilege  of  taking,  by 
dredging  or  otherwise,  all  sand  and  gravel 
that  the  lessee  may  desire  to  take  along  the 
entire  "shores  or  water  fronts"  of  a  certain 
farm,  were  words  of  description  which  must, 
in  the  absence  of  qualifying  expressions,  be 
taken  to  refer  to  the  then  existing  condition 
of  the  property,  and  cannot  be  enlarged,  by 
mere  implication  or  construction,  to  mean 
every  receding  shore  whose  recession  would 
be  caused  by  the  lessee's  own  action  exer- 
cised at  his  volition  to  the  detriment  of  the 
lessor,  and  the  lessee's  rights  were  limited  to 
the  excavation  of  sand  and  gravel  between 
high  and  low  water  marks,  and  the  lessee 
was  not  authorized  to  remove  fast  land  from 
any  part  of  the  farm  bordering  on  the  stream. 
Potomac  Dredging  Co.  of  Baltimore  City  v. 
Smoot,  69  AtL  507,  509,  108  Md.  54. 

SHORT 
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An  authority  to  brokers  to  sell  stock 
short"  is  authority  to  sell  on  plaintilTs  ac- 
count stock  which  he  did  not  have,  and 
which  the  brokers  would  be  compelled  to 
borrow  for  him.  Armstrong  v.  Bickel,  66 
Atl.  326,  327,  217  Pa.  173. 

**Short  sale"  is  usually  applied  to  sales 
of  stocks  and  bonds  where  the  seller  has  not 
the  stock  he  assumes  to  sell,  but  borrows  it 
and  expects  to  replace  it  when  the  market 
value  has  declined.  Such  sales  are  perfectly 
valid,  provided  the  parties  contemplate  an 
actual  purchase  or  actual  sale  by  or  through 
the  broker  and  not  a  mere  settlement  by  a 
payment  of  differences.  Hurd  y.  Taylor,  73 
N.  E.  977.  181  N.  Y.  231. 

A  sale  of  stock  *'short"  by  a  broker  on 
his  own  account  does  not  necessarily  imply 
a  conversion  by  the  broker  of  stock  purchas- 
ed  for  a  customer ;  a  short  sale  being  of  tliat 
which  the  vendor  has  not  at  the  time,  but 
which  he  expects  to  acquire  subsequently 
for  delivery  at  a  lower  price.  Lamprecht  v. 
State,  95  N.  B.  656,  659,  84  Ohio  St  32. 

The  statement  that  one  is  "short"  in  his 
account  does  not  necessarily  impute  to  him 
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the  crime  of  larceny  after  trust,  where,  ac- 
cording to  the  meaning  of  the  statement  and 
the  language  accompanying  it,  the  offense 
would  not  be  complete  unless  there  was  a  re- 
fusal to  pay  for  or  deliver  the  property  which 
it  might  be  inferred  had  been  appropriated ; 
the  word  **short''  not  of  itself  implying  a 
crime,  but  being  a  term  of  common  use  in  the 
stock  and  produce  markets,  implying  that  one 
has  less  of  a  commodity  than  may  be  neces- 
sary to  meet  obligations,  and  not  implying 
that  the  commodity  cannot  or  will  not  be 
supplied  upon  demand.  Whitley  v.  Newman, 
70  S.  E.  686,  690.  9  Ga.  App.  89. 

SHORT  FORM 

The  term  "short  form,"  as  used  in  Acts 
1898,  p.  92,  in  referring  to  the  "short  form" 
of  bills  of  exceptions  in  that  act,  as  contrast- 
ed with  bringing  up  the  case  '*in  the  usual 
form,"  refers  to  excepting  to  the  judgment, 
decree,  or  verdict,  segregating  a  certain  rul- 
ing, assigning  error  on  it,  and  bringing  it  up 
as  a  necessarily  controlling  ruling  in  the 
brief  mode  set  out  in  the  statute.  The  "usu- 
al form"  referred  to  means  some  form  or 
methods  for  bringing  cases  to  the  reviewing 
court,  which  were  usual  before  the  enact- 
ment of  the  statute.  Lyndon  v.  Georgia  R. 
&  Electric  Co.,  58  S.  E.  1047-1050,  129  Ga. 
353. 

The  so-called  "short  form  decision"  was 
authorized  by  that  part  of  section  1022  of  the 
Code  of  Civil  Procedure  of  New  York  which 
permitted  a  court  or  referee  to  "file  a  decision 
stating  concisely  the  grounds  upon  which  the 
issues  have  been  decided."  Miller  v.  New 
York  &  N.  S.  R.  Co.,  75  N.  B.  IIU,  1112,  183 
N.  Y.  123. 

SHORT  PRICE 

Tobacco  in  bond  is  sold  in  two  ways:  At 
the  long  price,  which  denotes  that  'the  duty 
does  not  come  in  question,  but  that  the  goods 
are  sold  at  a  flat  price,  without  reference  to 
duty;  and  "short  price"  is  that  the  merchan- 
dise and  the  duties  are  separated.  Friend  v. 
Rosenwald,  108  N.  Y.  Supp.  701,  702, 124  App. 
Div.  226. 

BHORT  RATES 

See  Usual  Short  Rate. 

SHORT  TIME 

An  instruction  that  if  you  believe  from 
the  evidence  that  the  conductor  of  defendant 
requested  of  plaintifiP  his  fare  or  ticket  a 
short  time  after  leaving  the  depot  in  Ocala, 
as  testified  by  witnesses  of  defendant,  and 
that  he  thereafter  again  requested  the  plain- 
tiff, to  produce  his  ticket  or  pay  his  fare,  and 
that  he  failed  to  do  so,  whereupon  he  was  re- 
quired to  leave  the  train,  you  will  find  for 
the  defendant  is  faulty,  since  a  "short  time" 
after  leaving  the  depot  in  Ocala  might  mean 
Olio  second,  five  minutes,  or  more,  being  a 
relative  term,  and  might  be  either  a  reason- 
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able  time  or  not,  and  so  the  word  "thereafter'* 
might  mean  immediately  or  any  subsequent 
time  after  the  first  demand.  Seaboard  Air 
Ldne  R.  v.  Scarborough,  42  South.  706^  712, 
02  Fla.  425. 

Code  1907,  §  7347,  requires  prosecutions 
for -misdemeanors  to  be  commenced  within  12 
months  after  their  commission.  Accused  was 
indicted  for  a  misdemeanor  in  illegally  selling 
whisky.  The  prosecuting  witness  testified 
that  he  purchased  the  whisky  "a  short  time 
before*'  the  grand  Jury  returned  the  indict- 
ment. Held  that,  in  view  of  the  connection 
in  which  the  expression  was  used,  **a  short 
time"  must  be  held  to  be  less  than  12  months, 
and  hence  the  prosecution  was  not  barred. 
Wilson  V.  State,  66  South.  114,  115,  2  Ala. 
App.  203. 

SHORTAGE 

Reference  to  a  '^shortage"  In  one's  ac- 
counts does  not  necessarily  impute  larceny. 
Whitley  V.  Newman,  70  S.  B.  686,  690,  9  Ga. 
App.  89. 

Under  a  contract  providing  for  the  sale 
of  coal  from  a  designated  mine,  and  that  if 
there  should  be  "a  shortage  of  cars,"  the  ship- 
ment  should  be  divided  in  fair  proportion  with 
other  orders,  the  term  "shortage  of  cars" 
means  that  the  car  supply  at  the  mine  from 
which  the  coal  Is  produced  is  short.  PhlUipB 
V.  Pilling,  64  Atl.  396,  398,  215  Pa.  64. 

SHORTHAJCB 

As  writing,  see  Write — ^Writing. 

SHORTLY 

In  a  contract  for  the  sale  of  personal 
property  to  be  delivered  "shortly,"  it  is  the 
duty  of  the  seller  to  tender  delivery  within  a 
reasonable  time,  and,  if  he  tenders  delivery 
after  such  time,  the  buyer  may  reject.  Cin- 
cinnati Glass  &  China  Co.  v.  Stephens,  60  S. 
E.  360,  361,  3  Ga.  App.  766. 

SHOT 

See  Missed  Shot;  Pop  Shots;  Slung  Shot; 
Spring  Shot 

SHOT  GUH 

As  deadly  weapon,  see  Deadly  Weapon. 

SHOT  Gim  CARRIAGE 

Where  the  saw  carriage,  used  in  a  mill, 
moved  back  and  forth  upon  a  track  past  the 
saw  by  means  of  steam  power  applied  direct- 
ly to  the  piston  attached  to  the  carriage,  and 
the  steam  was  applied  by  means  of  a  lever 
operated  by  a  head  sawyer,  and  this  lever 
was  equipped  with  a  device  which,  when  used, 
held  the  lever  when  not  in  use,  so  as  to  pre- 
vent the  admission  of  steam  into  the  piston, 
it  was  of  the  kind  commonly  known  as  a 
"shot  gun"  or  "steam  feed"  carriage.  Eidner 
V.  Three  Lakes  Lumber  Co.,  88  Pac  326,  45 
Wash.  323. 
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SHOULD 

Where  a  contract  for  construction  work 
for  a  railroad  stipulated  that  the  railroad 
wonld  pay  a  spedfled  sum  for  the  work,  with 
the  option  of  paying  the  same  in  its  bonds 
and  stocks  authorized  by  the  Railroad  Com- 
mission, and,  in  case  the  Ck)mmission  ''should 
not  authorize  an  amount  of  l)onds  and  stocks" 
equal  to  such  sum,  the  contractor  would  ac- 
cept in  full  satisfaction  such  an  amount  as 
the  Commission  authorized,  etc.,  the  contrac- 
tor could  demand  no  more  stocks  and  bonds 
than  the  Commission  authorized,  provided  the 
Commission  was  justified  in  refusing  to  au- 
thorize a  further  issue,  and  the  amount  au- 
thorized must  then  be  received  by  the  con- 
tractor in  full  satisfaction,  the  word  "should" 
in  the  quoted  phrase  evidently  meaning  such 
an  amount  as  the  Commission  elected  to  au- 
thorize. United  States  &  Mexican  Trust  Co. 
y.  Delaware  Western  Construction  Co.  (Tex.) 
112  S.  W.  447,  458. 

Gommaj&d  implied 

The  word  "should,'*  as  used  in  Laws  1901, 
p.  387,  c.  106,  f  3,  providing  that,  on  proof  of 
certain  facts  to  the  county  court»  it  shall  be 
determined  whether  territory  should  be  dis- 
connected from  a  city,  does  not  authorize  the 
court  to  do  as  it  pleases;  the  statute  is  man- 
datory. Town  of  Edgewater  v.  Liebhardt»  76 
Pac.  366,  367,  32  Colo.  307. 

Dnty  and  obligation  implied 

The  word  "should,"  as  used  in  instruc- 
tions, may  convey  to  the  Jury  the  sense  of 
duty  and  obligation.  State  v.  Connor,  87  Pac. 
703,  74  Kan.  898. 

As  must 

The  words  "there  should  be,'*  as  used  in 
a  rule  providing  that  there  should  be  at  least 
one  telegraph  office  between  those  at  which 
opposing  trains  received  meeting  orders,  do 
not  mean  that  "there  must  be."  It  is  a  rea- 
sonable inference  from  the  adoption  of  the 
phrase  "there  should  be"  that  while,  under 
ordinary  circumstances,  there  should  be  an 
intervening  office,  yet  the  circumstances  may 
be  such  at  times  as  to  Justify  the  sending  of 
a  meeting  order  to  stations  between  which 
there  is  no  telegraph  office.  Wallace  v.  Bos- 
ton &  M.  R.  R.,  57  Atl.  913,  917,  72  N.  H.  504. 

As  ought 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  the  Jury  need  not  believe  the  testi- 
mony of  the  accused,  and  should  not  do  so,  if 
after  fairly  and  impartially  considering  all 
the  evidence,  they  believe  that  accused  will- 
fully and  knowingly  testified  falsely  to  any 
material  matter,  is  erroneous  because  improp- 
erly directing  the  Jury  to  disregard  defend- 
ant's testimony;  the  word  "should"  being 
equivalent  to  "ought  to."  People  y.  Barkas, 
99  N.  B.  698,  702, 255  lU.  516, 

An  instruction  that,  when  a  criminal 
charge  la  to  be  proved  on  circumstantial  evi- 


dence, the  proof  ought  to  be  not  only  consist 
ent  with  the  prisoner's  guilt,  but  InconsiBtent 
with  any  other  rational  conclusion.  Is  not 
erroneous  In  ftdling  to  make  that  condition 
mandatory;  the  word  "ought"  meaning  to  be 
bound  in  duty  or  by  moral  obligation,  to  be 
necessary  or  becoming,  and  to  be  synonymous 
with  "should."  State  ▼.  Blaine,  124  Pac  516» 
517,  45  Mont  482. 

As  wonld 

An  instruction  that  the  care  required  of 
a  person  approaching  a  railroad  crossing  is 
such  as  an  ordinarily  prudent  person  "would 
exercise**  was  equivalent  to  such  as  an  ordi- 
narily prudent  person  "should  ezerdse,"  the 
words  "would"  and  "should"  in  that  connec- 
tion being  synonymous.  Southern  By.  Co.  v. 
King,  160  Fed.  832, 336, 87  O.  C.  A.  284. 

SHOULD  THEY  LEAVZ!  ISSUE 

Where  a  will  directed  that  the  Income  of 
testator's  residuary  estate  be  divided  equally 
between  his  son  and  daughter,  for  their  sole 
and  Individual  benefit  and  use,  and  at  their 
decease,  should  they  leave  issue,  to  descend 
in  fee  to  such  Issue,  or,  in  case  only  one  of 
them  left  issue,  then  the  whole  In  fee  to  such 
issue,  but,  should  neither  child  leave  Issue, 
then  to  testator's  heirs  at  law  in  his  line,  at 
which  time  the  trust  created  should  cease,  on 
the  death  of  the  daughter  leaving  issue,  the 
trust  as  to  one-half  of  the  property  terminat- 
ed, and  that  half  descended  to  her  issue  per 
stirpes;  and  a  son  of  the  daughter,  who  died 
before  his  mother,  did  not  take  a  vested  in- 
terest in  the  trust  estate,  which  descended  to 
his  mother  on  his  death,  since  his  interest  de- 
pended, not  only  on  the  contingency  that  his 
mother  should  leave  issue  at  her  death,  but 
also  that  he  should  survive  her;  "the  words 
'should  they  leave  issue'  meaning  If  they  re- 
spectively leave  issue.  •  •  •  »»  Gardi- 
ner V.  Savage,  65  N.  E.  851, 862, 182  Mass.  521. 

SHOULDER 

"A  'shoulder*  is  a  prominent  or  project- 
ing part  below  the  top."  Hence  a  bottle,  the 
neck  of  which  is  merely  in  the  shape  of  an 
inverted  cone  and  which  flares  into  the  bot- 
tle, has  no  "shoulder"  within  the  meaning  of 
the  term  when  used  to  designate  a  ridge  on 
the  neck  of  the  bottle  on  which  was  fastened 
a  sealing  device.  Imperial  Bottle  Cap  &  Ma- 
chine Co.  V.  Crown  Cork  &  Seal  Co.  of  Balti- 
more City,  139  Fed.  312,  324,  71  C.  C.  A«  442 
(quoting  and  adopting  the  definition  in  Gent. 
Diet). 

SHOVEL  CAR 

As  car,  see  Car* 

SHOVELER 

In  coal  mining.  It  la  the  business  of 
"shovelers"  and  "shooters'*  to  i  ore  holes  in 
the  face  of  the  coal,  which  holes  are  loaded 
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with  powder,  and  the  coal  blown  down  by 
the  explosion  of  the  powder,  after  which  the 
shovelers  would  remove  it  by  loading  it  into 
cars.  It  is  also  the  duty  of  tbese  "shovelers" 
and  shooters  to  pull  down  any  loose,  over- 
hanging slate,  and  to  carry  It  out  of  the  room 
so  that  It  will  be  out  of  the  way.  It  Is 
their  duty  to  observe  whether  the  slate  Is 
about  to  fall,  or  In  danger  of  falling,  and 
this  they  do  by  tapping  It  with  picks  or  shov- 
els, judging  by  the  sound  as  to  whether  there 
Is  any  Immediate  danger  of  Its  falling.  If 
there  Is,  It  Is  their  duty  to  pull  down  the 
slate  BO  as  to  prevent  Its  falling  on  the  miner 
operating  the  machine.  Smith's  Adm'r  y. 
North  JeUico  Coal  Co.,  114  S.  W.  785, 131  Ky. 
196,  28  L.  R.  A.  (N.  SO  1206. 

SHOVING  THE  Y 

The  expression  *'shovlng  the  Y,"  used 
with  relation  to  making  up  a  train,  meant 
that  an  engine  would  be  attached  to  the  cars 
standing  on  the  Y,  so  as  to  move  and  connect 
them  with  the  train  to  be  made  up.  Mc- 
Guire  V.  Qulncy,  O.  &  K.  C.  B.  Co.,  107  S.  W. 
411,  412,  128  Mo.  App.  677. 

SHOW 

The  mere  fact  that  plaintiff  urged  B.  to 
look  at  defendant's  farm,  concerning  which 
he  already  had  full  knowledge,  did  not  con- 
stitute a  **showlng"  of  the  farm-  to  B.,  within 
the  provisions  of  a  contract  obligating  de- 
fendant to  pay  commissions  In  case  of  a  sale 
to  any  i>erson  to  whom  plaintiff  had  shown 
the  land.  Winthrop  Land  Co.  y.  Utley,  125 
N.  W.  164, 146  Iowa,  310. 

A  provision  of  the  contract  requiring 
plaintiff  to  furnish  defendant  a  true  report, 
showing  the  "substance  encountered,*'  should 
be  construed  only  to  require  plaintiff  to  dis- 
close the  substance  encountered  by  the  kind 
of  exploration  and  development  adopted  by 
the  parties  to  test  the  same.  Cleveland-Cliffs 
Iron  Co.  V.  East  Itasca  Mln.  Co.,  146  Fed. 
232-235,  76  0.  C.  A.  508. 

As  proTe 

The  term  "show,"  as  used  In  Street  Open- 
ing Act,  §  28,  providing  that  the  notice  of  in- 
tention to  apply  for  a  deed  of  land  sold  for 
delinquent  assessments  must  be  served  on  the 
owner;  provided,  if  he  cannot  be  found  after 
due  diligence,  it  may  be  posted,  and  that  to 
warrant  the  execution  of  a  deed  on  such  con- 
structive service  due  diligence  must  be  shown, 
contemplates  the  making  apparent  or  clear 
by  evidence,  and  a  mere  statement  that  due 
diligence  was  used  is  Insufficient  Hennessy 
V.  Hall,  113  Pac.  350,  352,  14  Cal.  App.  750 
(citing  Meadow  Val.  Min.  Co.  v.  Dodds,  7 
Nev.  143,  8  Am.  Bep.  709;  Coyle  y.  Common- 
wealth, 104  Pa.  117). 

The  language  of  the  rule  that  an  appli- 
cant for  the  issuance  of  a  subpoena  for  pro- 


duction, of  books  and  papers  must  "show" 
that  they  are  material  implies  something 
more  than  the  mere  allegation  of  affiant's  be- 
lief that  the  books  contain  material  entries, 
as  facts  must  be  shown  on  which  the  court 
can  see,  at  least  presumptively,  that  the 
books  and  pai)ers  contain  material  entries. 
In  re  Lee,  85  N.  Y.  Supp.  224,  227,  41  Misc. 
Bep.  642. 

Under  the  Kansas  statute  providing 
that,  before  service  can  be  made  by  publica- 
tiQp,  an  affidavit  must  be  filed  stating  that 
service  cannot  be  made  on  the  defendant  or 
defendants  within  the  state  and  showing 
that  the  case  is  one  mentioned  In  the  pre- 
ceding section,  the  purpose  of  the  statute  is 
to  require  such  a  description  of  the  cause  of 
action  as  will  enable  the  court  to  determine 
upon  inspection  whether  the  action  mention- 
ed in  the  affidavit  is  one  in  which  service  by 
publication  may  be  given;  that  being  the 
only  significance  of  'show*'  as  used  in  this 
act  Boberts  y*  Fagan,  92  Pac.  559,  560,  76 
Kan.  536. 

SHOWK 

See  Cause  Shown. 

There  is  no  material  difference  between 
the  expressions  "shown  by  the  defendant" 
and  "established  by  the  defendant."  Wls- 
trom  v.  Bedlick  Bros.,  92  Pac.  1048,  1050,  6 
CaL  App.  671. 

The  words  "shown"  and  "appear,"  as 
used  in  Instructions  In  a  criminal  case,  that 
**lt  must  be  shown  tmyond  a  reasonable 
doubt,"  or  "it  must  appear  beyond  a  reasona- 
ble doubt,"  are  synonymous  with  the  word 
"prove"  or  **proven,"  and  do  not  exact  a  less 
degree  of  proof  than  would  have  been  exacted 
if  the  word  "prove"  or  •'proven"  had  been 
used.  State  y.  Crofford,  110  N.  W.  921,  925, 
133  Iowa,  478. 

Ballots  marked  in  a  voting  booth,  either 
by  the  clerk  of  election  or  in  his  presence, 
are  "shown  to  another  person,"  within  St. 
§  1474,  and  are  Illegal.  Major  v.  Barker, 
35  S.  W.  543,  544,  99  Ky.  806. 

In  a  prosecution  for  rape,  the  instruction 
that  one  accused  of  a  crime  "is  presumed  to 
be  innocent  until  the  contrary  is  shown  and 
his  guilt  established  by  the  evidence,"  was 
not  defective  in  the  use  of  the  word  "shown," 
which  plainly  meant  "proved,"  nor  because 
of  the  failure  to  repeat  "beyond  a  reasona- 
ble doubt,"  as  the  Jury  was  repeatedly  told 
this  in  other  portions  of  the  charge.  People 
V.  Davenport,  110  Pac.  318,  320,  13  Cal.  App. 
632. 

The  court  defined  "contributory  negli- 
gence," and  charged  that  the  burden  was  on 
defendant  to  show  contributory  negligence  by 
a  fair  preponderance  of  the  evidence,  but  if 
the  evidence  as  a  whole,  by  whomsoever  pro- 
duced, established  contributory  negligence,  it 
would    bar   recovery.    He   further   charged 
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that  it  was  a  passenger's  duty  to  use  reason- 
able care  in  alighting;  that  she  should  not 
attempt  to  alight  while  the  car  was  in  mo- 
tion, it  dangerous  to  do  so;  and  that  if  she 
did  so  she  assumed  any  additional  risk  at- 
tendant on  such  attempt.  The  court  also 
charged  that  if  plaintiff  attempted  to  alight 
while  the  car  was  in  motion,  and  her  injury 
was  caused  thereby,  she  could  not  recover. 
Held,  that  under  such  Instructions  the  fur- 
ther charge  that  plaintiff  was  entitled  to  re- 
cover in  a  certain  event,  unless  it  had  been 
"shown"  that  plaintiff  was  herself  negligent, 
was  not  objectionable  as  implying  that  the 
proof  of  plaintiff's  negligence  must  be  such 
as  to  amount  to  a  demonstration,  Instead  of 
establishing  the  fact  by  a  preponderance  of 
the  evidence.  Indianapolis  Traction  &  Ter- 
minal Go.  V.  Miller,  82  N.  E.  113, 114, 40  Ind. 
App.  403. 

SHOWCASE 

As  furniture,  see  Furniture, 

SHOWERING 

"Showering,"  as  a  manner  of  watering 
stock  during  transportation,  is  usually  done 
by  holding  a  pipe  from  an  elevated  tank  with 
one  end  flattened,  so  that  the  water  is  thrown 
through  the  openings  in  the  cars  as  they 
slowly  pass,  thereby  sprinkling  and  cooling 
the  animals  within.  The  duty  of  "shower- 
ing** was  not  imposed  on  a  shipper  by  a 
clause  in  the  freight  contract,  providing  that 
the  animals  were  to  be  "watered,  fed,  and 
cared  for"  by  the  shipper  or  his  agent.  Peck 
V.  Chicago  Great  Western  R.  Co.,  115  N.  W. 
1113,  1114,  138  Iowa,  187,  16  L.  B.  A.  (N.  S.) 
883,  128  Am.  St  Rep.  185. 

SHOWS 

See  Common  Show;  Public  Show. 
Other  shows,  see  Other. 

The  word  "theater,"  as  used  in  section 
8309,  Rev.  Codes,  making  it  a  misdemeanor 
to  keep  open  and  maintain  a  theater  on 
Sunday,  means  a  theatrical  performance  or 
entertainment  and  does  not  include  all 
shows,  though  a  "show"  includes  a  theatrical 
performance.  State  v.  Peniiy,  111  Pac.  727, 
730,  42  Mont.  118,  31  L.  R.  A.  (N.  S.)  1155. 

The  term  "shows,"  as  used  in  Rev.  Laws 
1005,  S  4981,  which  prohibits  certain  sports 
and  other  exercises  and  shows  on  the  Sab- 
bath Day,  refers  to  out  of  door  amusements, 
and  a  moving  picture  exhibition,  de.signed  to 
Illustrate  moral  subjects,  for  the  entertain- 
ment of  the  public,  when  conducted  in  an 
orderly  manner  within  a  building,  is  not 
within  Rev.  Laws  1905,  §  4981.  State  v. 
Chamberlain,  127  N.  W.  444,  445,  112  Minn. 
52,  30  L.  R.  A.  (N.  S.)  335. 

Pen.  Code,  §  265,  prohibits  all  shooting, 
hunting,  fishing,  playing,  horse  racing,  gam- 


ing, or  other  public  sports,  exercises,  or 
shows,  and  all  noise  disturbing  the  peace  of 
the  day,  on  Sunday;  and  section  277  provides 
that  the  performance  of  any  tragedy,  comedy, 
opera,  ballet,  farce,  negro  minstrelsy,  negro 
or  other  dancing,  wrestling,  boxing,  spar- 
ring contest,  trial  of  strength,  or  any  part  or 
parts  therein,  or  any  circus,  equestrian  or 
dramatic  performance  or  exercise,  or  any 
performance  or  exercise  of  jugglers,  acrobats, 
club  performances,  or  rox>e  dancers  on  Sun- 
day, shall  constitute  a  misdemeanor.  Held, 
that  section  265  relates  only  to  public  out- 
door exhibitions,  and  that  the  word  "shows," 
as  there  used,  did  not  Include  a  combination 
lecture  and  moving  picture  show,  accompa- 
nied by  musical  selections,  in  a  theater  on 
Sunday.  Keith  &  Proctor  Amusement  Co. 
V.  Bingham,  108  N.  Y.  Supp.  205,  207.  An 
exhibition  of  stereopticon  pictures  cast  on 
a  canvas  on  Sunday,  and  a  lecture,  consist- 
ing of  the  names  and  descriptions  of  the 
pictures,  etc.,  did  not  constitute  a  violation 
of  Pen.  Code,  {  265.  People  v.  Lynch,  108 
N.  Y.  Supp.  209.  An  exhibition  of  a  stereop- 
ticon and  pictures  operated  by  an  automatic 
slot  machine  device,  together  with  certain 
other  machines  which,  on  the  Insertion  of 
money  in  the  slot,  communicated  certain 
musical  selections  to  the  operator,  audible  to 
him  alone,  did  not  constitute  a  violation  of 
Pen.  Code,  f  265.  People  v.  Flynn,  108  N. 
Y.  Supp.  208.  Where  defendant  owned  a  con* 
fectionery  store,  and  operated  a  moving  pic- 
ture exhibition  in  a  room  adjoining,  in  which 
soda  water,  ice  cream,  etc.,  was  served  dur- 
ing the  performance,  it  constituted  a  "show," 
the  operation  of  which  on  Sunday  is  prohib- 
ited by  the  express  provision  of  Pen.  Code, 
§  205.  Economopoulos  v.  Bingham,  109  N.  Y. 
Supp.  728,  729.  A  moving  picture  exhibition 
is  a  "show,"  within  Pen.  Code,  §  2G5.  Gale 
V.  Bingham,  110  N,  Y.  Supp.  12,  13. 

A  company  giving  an  entertainment  con- 
sisting of  panoramic  reproductions  of  battles 
of  the  Anglo-Boer  war,  with  portrayal  of 
military  maneuvers,  but  with  no  circus 
rings,  trapeze  acting,  wild  beasts,  or  clowns, 
is  assessable  with  a  license  tax,  under  Acts 
1902-03,  p.  205,  c.  148,  {  108,  providing  for 
the  assessment  of  a  license  tax  upon  "theatri- 
cal performances,  panoramas,  etc,"  and  not 
under  section  111,  providing  for  a  license 
tax  upon  "shows,  circuses,  and  menageries." 
Boer  War  Spectacle  v.  Commonwealth,  60 
S.  E.  85,  86, 107  Va.  653. 

SHUNT 

See  Electric  Shunt 

A  railroad  car  is  "kicked"  or  "shunted** 
when  it  is  set  in  motion  by  the  engine  and 
then  detached  to  travel  forward.  Lang  v. 
Missouri  Pac.  R.  Co.,  91  S.  W.  1012,  1013, 
115  Mo.  App.  489. 
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SHUT  DOWN 

The  words  **slttit  down,"  as  commonly 
used  in  relation  to  manufacturing  plants, 
refer  to  the  stopping  of  the  machinery  and 
the  mechanism  in  general  by  which  the  manu- 
facture is  effected,  and  is  similar  in  signifi- 
cance to  the  word  "idle."  An  occasional  ship- 
ment or  handling  of  shingles,  the  mere  output 
of  the  plant,  cannot  be  said  to  include  the 
idea  of  actlTity  in  the  movement  of  manufac- 
turing appliances  such  as  was  evidently  in- 
tended  by  the  words  in  an  insurance  policy 
requiring  notice  to  the  company  should  the 
property  be  idle  or  "shut  down"  for  more 
than  80.  days  at  any  one  time.  Such  provi- 
sion in  the  policy  refers  to  more  than  the 
mere  lack  of  occupancy,  and  where  the  ma- 
chinery of  a  manufacturing  plant  was  not 
running  for  over  80  days  at  one  time  with- 
out the  insurer's  consent,  the  mere  fact  that 
some  work  was  being  conducted  on  the  prem- 
ises would  not  save  a  forfeiture  of  the  pol- 
icy. Brehm  Lumber  Go.  v.  Svea  Ins.  Co., 
79  Pac.  84,  85,  36  Wash.  520,  68  L.  R.  A.  100. 

A  fire  policy  on  a  sawmill  and  electric 
light  plant,  requiring  that  at  all  times  when 
the  property  remained  "idle  or  inoperative" 
a  constant  day  and  night  watchman  should 
be  kept  on  duty,  and  that.  If  the  property 
was  idle  or  "shut  down"  for  more  than  30 
days  at  a  time,  permission  should  be  ob- 
tained and  indorsed  on  the  policy.  Held, 
that  the  words  •*ldle  or  inoperative"  should 
be  construed  as  synonymous  with  "shut 
down,"  to  mean  a  cessation  of  operation 
from  the  ordinary  running  of  the  plant,  and 
not  merely  the  usual  shutting  down  for  the 
night,  or  over  Sunday,  or  on  a  holiday;  and 
hence  the  policy  was  not  broken  by  the  in- 
sured's failure  to  keep  a  watchman  on  duty 
while  the  plant  was  temporarily  shut  down 
over  Sunday.  Tillamook  Lumbering  Co.  v. 
Liveri)Ool  &  London  &  Qlobe  Ins.  Co.,  175 
Fed.  508,  510;  Liverpool  &  London  &  Globe 
Ins.  Co.  V.  Tillamook  Lumbering  Co.,  178 
Fed.  161,  101  C.  C.  A.  481,  21  Ann.  Cas.  844. 

SHUTTLE  GUARD 

A  "shuttle  guard"  is  a  device  in  general 
use  in  cotton  mills.  It  prevents  the  shuttle 
from  flying  up,  while  the  loom  is  in  operation. 
No  shuttle  guards  are  ever  used  on  the  best 
and  on  the  most  modem  types  of  looms  used 
In  the  manufacture  of  hose  and  belting  duck, 
but  in  place  of  the  shuttle  guard  there  Is 
used  what  is  called  a  "reed-cap,"  projecting 
above  the  race  board  of  the  shuttle,  and 
occupying,  with  reference  to  the  shuttle,  the 
place  of  the  shuttle  guard.  Vinson  v.  Will- 
ingham  Cotton  Mills,  58  S.  E.  413,  2  Ga.  App. 
63. 

SIC  UTERE  TUO  UT  ALIENUM  NON 
UEDAS 

"Sic  utere  tuo  ut  allenum  non  laedas" 
Is  defined  as  meaning  that  "one  cannot  use 


his  own  property  so  as  to  injure  the  rights 
of  others,  nor  can  he  use  it  in  such  a  man- 
ner as  to  offend  against  public  morality, 
health,  or  peace  and  good  order."  The  Leg- 
islature may  prohibit  acts  of  commission  and 
omission  by  an  owner  the  result  of  which 
is  to  invade  the  rights  of  others  or  of  the 
people.  Laws  1908,  p.  1221,  c.  429,  prohibit- 
ing pumping  of  mineral  waters  for  the  pur- 
pose of  extracting  the  gas  therein  as  a  con- 
modity,  is  valid.  People  v.  New  York  Car- 
bonic Acid  Gas  Co.,  90  N.  B.  441,  448,  196 
N.  Y.  421. 

•*  *Sic  utere  tuo  ut  allenum  non  Icedas'  Is 
an  old  maxim  which  has  a  broad  applica- 
tion. It  does  not  mean  that  one  must  never 
use  his  own  so  as  to  do  any  Injury  to  his 
neighbor  or  his  property.  Such  a  rule  could 
not  be  enforced  in  civilized  society.  Persons 
living  in  organized  communities  must  suffer 
some  damage,  annoyance,  and  inconvenience 
from  each  other.  For  Uiese  they  are  com- 
pensated by  all  the  advantages  of  civilized 
society.  If  one  lives  in  the  dty  he  must  ex- 
pect to  suffer  the  dirt,  smoke,  noisome  odors, 
noise,  and  confusion  incident  to  city  life." 
Where  one  operates  a  factory  emitting  foul 
or  noisome  smells  and  owns  or  ooutrols  all 
the  land  within  the  area  traversed  by  them 
in  sufficient  strength  to  be  nauseating  or 
substantially  discomforting,  no  one  has  just 
cause  to  complain.  But  to  foist  impure  and 
disgusting  odors  upon  others  In  their  homes 
is  a  different  matter,  and,  save  in  localities 
generally  devoted  to  a  business  of  a  char- 
acter to  produce  such  or  equally  offensive 
smells,  or  unless  by  virtue  of  grant,  license, 
estoppel,  or  prescription,  is  not  to  be  tolerate 
ed.  United  States  v.  Luce,  141  Fed.  385, 
415  (quoting  and  adopting  definition  in  Camp- 
bell  V.  Seaman,  63  N.  Y.  568, 20  Am.  Rep.  567). 

The  maxim,  "Sic  utere  tuo  ut  allenum 
non  hedas,"  extends  to  all  damages  for  which 
the  law  gives  redress,  but  no  further.  Car- 
roll V.  Rye  Tp.,  101  N.  W.  894,  897,  13  N.  D. 
458. 

The  maxim,  "Sic  utere,"  etc.,  as  applied 
to  nuisances,  does  not  mean  that  one  must 
not  annoy,  but  that  one  must  not  injure. 
Peck  V.  Newburgh  I4ght,  Heat  &  Power  Co., 
116  N.  Y.  Supp.  433,  435, 132  App.  Div.  82. 

SICK 

Where  a  complaint  for  personal  Injuries 
alleged  that  as  an  effect  of  the  injnrj'  plain- 
tiff was  "thereby  made  sick,"  evidence  that 
plaintiff  suffered  from  pleurisy  caused  by 
the  hurt,  which  developed  into  pneumonia, 
was  admissible  without  any  further  allega- 
tions specifically  defining  the  diseases  or 
hurts  received  by  plaintiff.  Lauder  v.  Cur- 
rier, 84  Pac.  217,  218,  3  Cal.  App.  28. 

SICK  AND  UNABLE  TO  WORK 

Where  the  by-laws  of  a  fraternal  benefit 
society  provide  for  the  payment  of  sick  ben- 
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efits  where  a  member  Is  *\sick  and  unable  to 
work,"  sick  benefits  are  payable  where  a 
member  has  not  been  restored  to  full,  health 
and  Is  substantially  unable  to  do  such  work 
as  he  was  accustomed  to  do  prior  to  his  sick- 
ness. Plattdeutsche  Grot  Glide  von  de  Vere- 
enigten  Staaten  yon  Nord  Amerika  y.  Boss, 
117  IlL  App.  247,  252. 

SICKNESS 

See  During  Last  Sickness;    Last  Sick- 
ness;  Serious  Sickness. 

"Sickness**  is  defined  as  the  state  of  be- 
ing sick  or  suffering  from  disease ;  a  diseas- 
ed condition  of  the  system ;  a  particular  kind 
of  disorder;  and  a  disordered  or  enfeebled 
state  of  anything.  Kane  y.  Cliicago,  B.  &  Q. 
B.  Co.,  132  N.  W.  920,  921,  90  Neb.  112,  36  L. 
B.  A.  (N.  S.)  1145,  Ann.  Cas.  1913A,  764. 

In  an  action  for  personal  injuries,  a 
charge  to  allow  plaintiff  compensation  for 
any  sickness,  physical  or  mental  pain,  that  he 
suffered,  and  for  the  reasonable  yalue  of  any 
tlipe  he  has  lost  was  erroneous,  because  the 
term  "sickness",  embraces  physical  and  men- 
tal pain  and  loss  of  time,  and  the  charge  was 
calculated  to  cause  a  finding  for  double  dam- 
ages. Texas  &  P.  B.  Co.  y.  Barnwell  (Tex.) 
133  S.  W.  527,  528. 

The  terms  "sickness"  and  "disease"  do 
not  mean  a  trifling  illness,  nor  an  occasional 
physical  disturbance  resulting  from  accident- 
al causes  not  permanent  in  their  effects  nor  a 
temporary  illness  which  readily  yields  to  pro- 
fessional treatment  and  leayes  no  permanent 
Injury  or  disorder  calculated  to  or  having  a 
tendency  to  shorten  life.  Logan  y.  Provident 
Say.  Life  Assur.  Soc.  of  New  York,  50  S.  E. 
529,  533,  57  W.  Va.  384  (citing  Joyce  Ins.  § 
1848). 

Blindness 

A  railway  night  switchman  becoming  col- 
or blind  is  thereby  disabled  by  sickness  with- 
in the  meaning  of  his  employer's  contract 
that  it  will  pay  him  sick  benefits  for  a  limit- 
ed time  while  he  is  disabled  by  sickness. 
Kane  y.  Chicago,  B.  &  Q.  B.  Co.,  132  N.  W. 
920,  921,  90  Neb.  112,  36  L.  B.  A.  (N.  S.)  1145, 
Ann.  Cas.  1913A,  764. 

A  bite  by  a  dog,  causing  the  eye  to  swell, 
so  that  plaintiff  could  not  wear  glasses,  pre- 
venting him  from  working  at  his  trade,  was 
not  "sickness,"  within  a  benefit  society  by- 
law. Viilone  v-  Guardla  Pertlcara,  114  N.  Y. 
Supp.  801,  802,  62  Misc.  Bep.  257. 

SIDE 

•     See  Bun  Upon  Either  Side;  Water  Side. 

The  word  "sides"  does  not  always  In- 
clude the  marginal  parts  of  a  surface.  It 
may  be  used  as  to  all  of  the  bounding  sur- 
faces of  a  body  or  as  excluding  such  part8 
as  may  be  called  top,  bottom,  edge,  or  end. 
Koemer  y.  Deuther,  143  Fed.  544,  545. 


The  somewhat  comprehensiye  term  "sidt;" 
includes  the  ribs,  shoulder,  and  hip.  Ft. 
Worth  &  D.  C.  B.  Co.  v.  Partln,  76  S.  W.  236, 
237,  33  Tex.  Civ.  App.  173. 

SIDE  HEAD 

The  "sticker  machine'*  is  designed  for 
the  purpose  of  receiving  strips  of  rough  lum- 
t>er  at  one  end  and  turning  it  out  at  the  oth- 
er as  a  complete  molding  finished  on  all  sides 
by  a  single  operation.  Such  a  machine  con- 
sists usually  of  an  iron  table  or  platform, 
over  which  the  material  passes,  about  8  feet 
in  length,  3%  feet  in  height,  and  the  same  In 
width,  open  on  the  sides.  At  the  south  end 
is  the  countershaft,  power  pulley,  and  pulleys 
to  operate  the  feed  and  knives.  The  operator 
stands  at  the  south  end,  and  feeds  the  un- 
finished  strips  into  the  machine  through 
guides.  It  passes  first  through  the  feed  rolls, 
Immediately  after  which  It  is  operated  on  by 
the  first  set  of  knives,  fastened  to  what  is 
called  the  "top  head."  There  are  four  of 
these  heads,  caUed,  respectively,  the  "top 
head,"  the  two  "side  heads,"  and  the  "lower 
head."  These  heads  are  blocks  o£  Iron  or 
steel,  about  8  inches  long  and  4  Inches  square, 
on  two  corners  of  which  are  set  knives. 
They  are  attached  to  a  short  shaft,  on  the 
other  end  of  which  is  a  pulley,  on  which  Is 
the  belt  running  to  the  power  pulley.  The 
top  head  Is  necessarily  above  the  table  with 
its  shaft  and  pulley.  After  passing  the  top 
head,  the  material  passes  along  the  guide, 
and  is  operated  upon  first  by  one  side  head 
and  then  by  the  other.  These  side  heads  are 
of  the  same  construction  as  the  top  head,  but 
they  necessarily  are  in  a  vertical  position, 
projecting  above  the  table ;  the  pulley  being 
beneath.  The  material  then  passes  to  the  un- 
der head,  which  with  Its  pulleys  la  un- 
der the  table,  the  knives  being  allowed  to  pro- 
ject sliglitly  above  the  table  through  an  open- 
ing therein,  which  may  be  made  to  vary  in 
width  from  2^  to  6  inches.  The  finished  ma- 
terial then  passes  out  at  tlie  rear  of  the  ma- 
chine. The  jpower  is  applied  to  and  removed 
from  the  feed  rolls  and  heads  by  means  of 
levers  at  the  right  of  the  operator  at  the 
south  end  of  the  machine,  one  lever  operat- 
ing the  feed  rolls  and  another  the  heads. 
Gardner  v.  Paine  Lumber  Co.,  101  N.  W.  700, 
702,  123  Wis.  338. 

SIDE  LINES 

"Public  roads  and  highways,  also  rail- 
roads, are  regarded  as  having  three  lines: 
The  center  line,  which  Is  usually  the  line 
surveyed  when  the  road  is  laid  out,  and  on 
each  side  of  which  the  road  is  laid;  the 
two  "side  lines,"  at  equal  distances  from  the 
center  line,  and  between  which  lies  the  ter- 
ritory covered  by  the  road.  When,  in  a  con- 
veyance of  real  estate  adjoining  a  highway, 
such  highway  is  referred  to  as  constituting 
a  l)oundary,  the  center  line  will  be  held  to  be 
the  boundary  so  referred  to,  unless  the  lan- 
guage used  in  so  referring  to  It  shows  clear- 
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ly  that  a  side  line,  instead. of  the  center,  was 
Intended."  Conch  v.  Texas  Sc  P.  Ry.  Co.,  107 
S.  W.  872,  873,  49  Tex.  Civ.  App.  188  (quot- 
ing and  adopting  definition  in  Maynard  y. 
Weeks,  41  Vt  617). 

SIDE  TRACK 

As  railroad,  see  Railroad — ^Railway. 
As  tumont,  see  Turnout. 

The  tracks  in  a  yard  may  properly  be 
turned  *'Bide  tracks,"  and  include  the  ground 
necessary  for  the  convenient  and  safe  move- 
ment  of  cars,  and  for  loading  and  unloading 
them.  Nashville,  C.  &  St  L.  R.  Co.  v.  Patter- 
son, 122  S.  W.  467,  477,  122  Tenn.  1  (atiug 
from  the  dissenting  opinion  of  MacFarland, 
J^  in  State  ex  rel.  Hayes  v.  Hannibal  &  St 
J.  R.  Co.,  37  S.  W.  532,  135  Mo.  618). 

An  approach  to  the  Ohio  River  Bridge  of 
the  Illinois  Central  Railroad,  consisting  of 
the  tracks  leading  to  the  bridge  and  the  em- 
bankment and  steel  structure  upon  vehlch 
they  rest,  used  in  connection  with  its  charter 
lines  to  connect  with  the  Mobile  &  Ohio  Rail- 
road, is  not  a  branch  or  lateral  line,  but  a 
switch  or  "side  track"  which  it  is  empowered 
to  acquire  by  section  1  of  its  charter  (Acts 
Feb.  10,  1851,  I  1;  Priv.  Laws  1851,  p.  61) 
as  needful  to  carry  into  effect  its  purposes, 
and  falls  within  sections  18  and  22,  imi)06ing 
a  tax  on  gross  receipts  and  exempting  its 
charter  lines  from  other  taxation.  State 
Board  of  Equalization  v.  People  ex  rel.  Alex- 
ander County,  82  N.  B.  324,  334,  229  111.  430. 

As  used  in  decisions  holding  that  when 
the  train  stops  elsewhere  than  at  a  station — 
as  at  a  water  tank  or  upon  a  side  track — 
when  the  stop  is  made  for  the  purpose  of 
the  railroad  alone,  and  the  passenger  leaves 
the  car,  he  acts  at  his  peril,  and  that  his  neg- 
ligence will  prevent  a  recovery,  the  term 
"side  track"  refers  to  a  switch  or  side  track 
other  than  one  situated  at  a  station,  used  in 
connection  therewith,  and  for  the  transaction 
of  the  railway  company's  business  at  such 
station.  Texas  Midland  R.  R.  Co.  v.  Ellison, 
87  S.  W.  213,  216,  39  Tex.  Civ.  App.  172. 

SIDEWALK 

"While  the  term  'street'  in  ordinary  legal 
signification  includes  all  parts  of  the  way — 
the  roadway,  the  gutters,  and  the  sidewalk — 
yet  the  term  'sidewalk'  has  come  to  be  gen- 
erally used  in  this  country  for  the  purpose 
of  designating  a  footway  for  passengers  at  the 
side  of  a  street  or  road."  Marlon  Trust  Co. 
V.  City  of  Indianapolis,  75  N.  E.  834,  836,  37 
Ind.  App.  C72. 

WhUe  the  word  "sidewalk"  is  often  used 
in  a  context  which  imports  a  paved  way,  a 
footway  does  not  necessarily  have  to  be  en- 
tirely improved  to  be  a  sidewalk,  which  is 
the  space  left  on  the  side  of  a  street,  and 
usually  along  its  borders  and  Inside  of  the 
curbing,    for    foot    passengers.    Asphalt    & 


Granitoid  Const.  Co.  v.  Haeussler  (Mo.)  80 
S.  W.  5,  7  (citing  Knapp,  Stout  &  Co.  v.  St 
Louis  Transfer  Ry.  Co.,  28  S.  W.  627,  126  Mo. 
26;  OhalUss  v.  Parker,  11  Kan.  384). 

A  cinder  sidewalk  with  a  wooden  curb 
and  berm  constructed  on  eadti  side  of  the 
walk,  the  latter  to  be  flush  with  the  surface 
and  six  inches  in  width  at  the  top,  is  a  "side- 
walk," with  a  statute  dispensing  with  a  pub- 
lic hearing  in  proceedings  for  constructing  a 
"sidewalk."  City  of  Chicago  v.  Bassett,  87 
N.  E.  384,  885,  238  111.  412. 

While  a  street  crossing  may  be  consider- 
ed in  a  sense  as  a  part  of  the  sidewalk,  one 
passing  over  such  crossing  may  more  rea- 
sonably expect  obstructions,  and  should  ex- 
ercise a  greater  degree  of  care  than  when  on 
the  sidewalk,  strictly  so  called.  City  of  Rich- 
mond V.  Schonberger,  68  S.  E.  284,  285,  111 
Va.  168,  29  L.  R.  A.  (N.  S.)  180. 

Where  the  sidewalk  becomes  unsuitable, 
another  part  of  the  street,  between  the  curb 
and  the  lot  line,  made  constant  use  of  by  the 
public  for  foot  passage,  is  a  sidewalk,  within 
the  usual  meaning  of  the  term;  and  an  al- 
legation in  a  complaint  in  a  personal  injury 
action  that  defendant  city  negligently  permitp 
ted  a  wooden  peg  projecting  above  the  sur- 
face of  the  ground  and  of  planks  laid  there- 
on, *'and  in  and  about  the  middle  of  the  trav- 
eled portion  of  said  sidewalkL"  to  remain 
there,  was  supported  by  proof  [that  the  peg 
was  in  the  space  between  the  Isldewalk  and 
the  curb.  Rea  y.  Sioux  aty,  103  N.  W.  949, 
950,  127  Iowa,  615. 

Where  a  petition  alleged  that  plaintiff's 
decedent  was  killed  by  an  obstruction  on  the 
sidewalk  on  the  west  side  of  C.  street  in  de- 
fendant city,  and  that  the  sidewalk  was  in  a 
dangerous  condition  by  reason  of  such  ob- 
struction, and  had  been  so  for  a  long  time, 
and  the  proof  showed  that  the  obstruction 
was  on  the  parkway  between  the  paved  walk 
and  the  curb,  and  not  elsewhere,  there  was 
no  fatal  variance,  since  the  word  "sidewalk," 
in  general,  means  that  part  of  the  street  in- 
tended for  pedestrians,  and  Includes  all  the 
space  between  the  building  line  and  the  curb ; 
pedestrians  being  entitled,  as  of  right,  to  use 
all  such  space  unless  specially  restricted  by 
ordinance.  Woodson  v.  Metropolitan  St.  R. 
Co.,  123  S.  W.  820,  824,  224  Mo.  685,  SO  L.  R. 
A.  (N.  S.)  931,  20  Ann.  Cas.  1039. 

Under  Ky.  St  §  3094  (Russeirs  St  f 
1205),  authorizing  the  general  council  of 
cities  of  the  second  class  to  control  streets 
and  sidewalks,  and,  under  section  3090  (sec- 
tion 1207),  to  provide  for  the  construction  of 
sidewalks  at  the  cost  of  the  abutting  prop- 
erty, an  ordinance,  requiring  the  construc- 
tion of  a  sidewalk  consisting  of  cement  or 
artificial  stone  five  feet  wide  and  on  each 
side  thereof  sodded  ground  five  feet  wide, 
is  not  void  on  the  theory  that  the  sodding 
is  purely  a  matter  of  ornament,  the  cost  of 
whi,ch  could  not  be  assessed  against  the  abut- 
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ting  property ;  the  word  "sidewalk,"  as  used 
In  the  statutes,  meaning  the  space  between 
the  property  line  and  the  street  curbing,  and 
the  sod  being  useful  to  prevent  earth  and 
other  substances  from  being  washed  upon  the 
cement  walk.  Holmes  v.  Heeter  &  Son,  142 
S.  W.  210,  211,  38  L.  R.  A.  (N.  S.)  935,  146 
Ky;  52. 

Approaoh  to  liridco 

A  highway  at  the  approach  to  a  bridge 
was  35  feet  wide,  with  a  stone  walk  used 
generally  by  pedestrians  on  one  side  and  a 
cinder  path  separated  from  the  main  part  of 
the  highway  by  a  gutter  on  the  other  side; 
such  path  having  been  constructed  apparent- 
ly for  the  use  of  bicyclists,  though  there  was 
no  showing  of  compliance  with  the  law  so 
as  to  relieve  the  highway  commissioners 
from  caring  for  that  part  of  the  approach. 
Held,  that  the  path  was  not  a  "sidewalk"  so 
as  to  defeat  recovery  from  the  town  for  in- 
Jury  to  a  bicyclist  who,  while  riding  upon 
it,  collided  with  a  pedestrian  and  was  thrown 
down  an  unguarded  embankment,  on  the 
ground  that  he  was  improperly  on  a  side- 
walk. Schell  V.  Town  of  German  Flatts, 
108  N.  Y.  Supp.  219,  220,  123  App.  Div.  197. 

As  building 

See  Building  (In  lien  Laws). 

As  improTemeiit  of  land 

See  Improvement. 

As  part  of  the  street 

A  "sidewalk"  is  a  part  of  the  street,  and 
the  duty  to  repair  it  is  as  obligatory  on  tlie 
city  as  the  duty  to  keep  the  carriageway  in 
proper  condition.  Gillard  v.  City  of  Chester, 
61  AU.  929,  212  Pa.  338  (citing  2  Dill.  Mun. 
Corp.  [4th  Ed.]  §§  1008,  1012). 

A  ''sidewalk"  is  simply  a  part  of  the 
street,  which  the  town  authorities  have  set 
apart  for  the  use  of  pedestrians.  The  abut- 
ting proprietor  has  no  more  right  in  the  side- 
walk than  in  the  roadway.  His  rights  are 
simply  that  the  street,  including  roadway  and 
sidewalk,  shall  not  be  closed  or  obstructed  so 
as  to  impair  ingress  or  egress  to  his  lot  by 
himself  and  those  whom  he  invites  there  for 
trade  or  other  purposes.  Hester  v.  Durham 
Traction  Co.,  50  S.  E.  711,  713,  138  N.  C.  288, 
1  L.  R.  A.  (N.  S.)  981  (citing  City  of  Ottawa 
V.  Spencer,  40  111.  217;  City  of  Chicago  v, 
O'Brien,  111  111.  532,  53  Am.  Rep.  640). 

**To  constitute  a  sidewalk  a  portion  of  a 
public  street  by  dedication,  both  dedication 
and  acceptance  must  appear;  but  both  these 
elements  may  be  shown  by  implication.  To 
bind  the  city,  the  acceptance  must  be  made  by 
the  public  authorities.  If  a  formal  accept- 
ance be  relied  upon,  this  can  be  shown  only 
by  the  minutes  of  the  council.  If  implied  ac^ 
ceptance  be  relied  upon,  it  may  be  shown  by 
proof  that  the  street  or  walk  was  used  or 
worked  as  a  highway  under  the  authority  of 
the  council.    Mere  use  by  the  members  of 


the  public  is  not  sufiQclent.**  Mayor  and 
Council  of  Americus  v.  Johnson,  58  S.  K 
518-n520,  2  Ga.  App.  378. 

As  street 

See  Street. . 

SIGHT 

See  Plain  Sight 

SIGHT  DRAFT  AGAINST  PAPERS 

The  phrase  "sight  draft  against  papers" 
in  an  order  for  aprieots  strongly  suggested 
that  the  seller  was  to  ship  the  fruit,  and 
should  be  entitled  to  payment  only  on  presen- 
tation of  papers  showing  such  shipment;  in 
other  words,  upon  presentation  of  shipping 
receipt  or  bill  of  lading.  Under  Code  Civ. 
Proc.  §  1870,  subd.  12,  providing  that  usage 
is  admissible  only  where  necessary  to  ex- 
plain the  character  of  a  contract  and  for 
that  purpose,  the  usage  of  the  trade  was  ad- 
missible to  show  that  a  sale  of  apricots  * 'sight 
draft  against  papers"  meant  that  the  seller 
should  ship  the  goods  and  receive  payment 
only  on  presentation  of  shipping  receipt  or 
bill  of  lading  showing  shipment  Ellsworth 
y.  Knowles,  97  Pac.  690,  691,  8  GaL  App.  630. 

SIGN— SIGNATURE 

See  About  to  Sign;   Countersign;    Duly 

Signed. 
Make  signature,  see  Make. 
Signed  at  the  end,  see  End. 

"Sign"  means  to  write  one's  name  on 
paper  or  to  show  or  declare  assent  or  attes- 
tation by  some  sign  or  mark.  Attorney  Gen- 
eral ex  rel.  Cannon  v.  Clarke,  59  Atl.  395, 
396,  26  R.  I.  470  (quoting  James  v.  Patten, 
6  N.  Y.  9,  55  Am.  Dec.  376). 

'*In  legal  contemplation  'to  sign'  means 
to  attach  a  name  or  cause  it  to  be  attached 
by  any  of  the  known  methods  or  impressing 
a  name  on  paper  with  the  intention  of  sign- 
ing it"  Lamaster  v.  Wilkerson,  136  S.  W. 
217,  218,  143  Ky.  226  (citing  7  Words  and 
Phrases,  p.  6512). 

Ordinarily  to  "sign"  an  instrument  indi- 
cates the  signing  with  one*s  own  hand.  Han- 
sen V.  Owens,  64  S.  E.  800,  803,  1^2  Ga.  648. 

A  "signature"  is  whatever  mark,  symbol, 
or  device  one  may  choose  to  employ  as  rep- 
resentative of  himself.  Griffith  v.  Bonawitz, 
103  N.  W.  327,  329,  73  Neb.  622. 

The  "signature"  evidences  the  agreement 
of  the  parties  to  be  bound  by  the  instrumeiit, 
and  it  sounds  somewhat  inconsistent  to  speak 
of  a  written  contract  which  must  be  proved 
to  be  an  agreement  at  all,  by  a  resort  to 
parol  evidence.  Delaware  Ins.  Co.  v.  Penn- 
sylvania Fire  Ins.  Co.,  55  S.  E.  330,  334,  128 
Ga.  380,  7  Ann.  Cas.  1134. 

Signature  of  the  judge  to  orders  allowing 
and  settling  bills  of  exceptions  do  not  con- 
stitute a  "signing"  of  the  bills  within  Act 
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Cong.  June  6,  1900,  c.  786.  §  223,  81  Stat;  866, 
providing  that  the  statement  of  the  excep- 
tions when  settled  and  allowed  shall  be  sign- 
ed by  the  judge  and  filed  with  the  clerk,  etc 
Dalton  ▼.  Hazelet,  182  Fed.  561,  668,  106  0. 
C.  A.  99. 

A  will  ifl  '^signed"  by  testator,  as  requir- 
ed by  Gen.  liaws  1896,  c.  203,  S  18,  where 
not  signed  by  another  by  his  express  direc- 
tion, where  he,  after  being  assisted  to  a 
bureau,  on  Indicating  that  he  would  there 
sign,  finds  himself  physically  unable  to  do  so 
alone,  and  another  guides  his  hand  while  he 
signs  it  Wood  v.  Rhode  Island  Hospital 
Trust  Ck).,  61  Aa  757,  758,  27  R.  I.  295. 

Where  an  information  for  forgery  of  a 
check  described  it  as  containing  the  word 
''signed"  before  the  name  of  the  drawer,  and 
<4iarged  that  the  entire  instrument  so  set 
out  was  false  and  forged,  the  information 
should  be  construed  as  alleging  that  the 
word  "signed"  was  a  portion  of  the  original 
instrument,  and  hence  the  information  did 
not  show  that  the  instrument  set  out  therein 
was  a  mere  copy,  which  could  not  have  dam- 
aged the  person  receiving  it  People  v. 
Crane,  87  Pac.  239,  240,  4  GaL  App.  142. 

Autosrapk  synonymaiia 

To  sign,  in  the  primary  sense  of  that  ez- 
preesion,  means  to  make  a  mark,  and  the  sig- 
nature is  the  sign  thus  made.  By  long 
usage,  however,  signature  has  come  ordina- 
rily to  be  understood  to  mean  the  name  of  a 
person  attach^  to  something  by  himself, 
and  therefore  to  be  nearly  synonymous  with 
**autograph."  This  signification  is  derivative, 
however,  and  not  inherent  in  the  word  itself. 
Cummings  y.  Landes,  117  N.  W.  22,  23,  140 
Iowa,  80. 

Ezeoiitioa  distinKnislied 

Bee  Execution. 

la  bookbindlns 

The  term  "signature,**  as  used  In  book- 
binding, means  a  sheet  of  paper  to  be  fold- 
ed into  4,  8,  or  16  pages.  State  v.  Young,  110 
N.  W.  292,  294,  134  Iowa,  505,  13  Ann.  Cas. 
;i45. 

As  requiring  iatemt 

A  "signature*'  consists  t>oth  of  the  act  of 
writing  one's  name  and  of  intention  thereby 
to  finally  authenticate  the  instrument.  Lee 
V.  Vaughan's  Seed  Store,  141  S.  W.  496,  498, 
101  Ark.  68,  37  L.  R.  A.  (N.  S.)  852 ;  Kirk- 
patrick  V.  Board  of  Canvassers,  44  S.  B3. 
465,  468,  53  W.  Va.  275. 

A  "signature"  is  said  to  consist  of  two 
parts — the  act  of  writing  the  name,  and  the 
intention  of  thereby  finally  authenticating  the 
instrument  This,  however,  relates  to  the 
signature  of  an  individual  to  papers  of  a  pri- 
vate nature,  and,  when  its  sufiSdency  is  put 
to  the  test,  he  is  estopped  from  denying  that 
it  is  his  signature  by  proof  of  the  fact  that 
lia  directed  it  to  be  written  fox  him,  and  that  i 


it  was  done  in  his  presence.  From  this  proof 
the  act  and  intent  on  his  part  are  sufficiently 
made  out.  Walker  v.  Mobley  (Tex.)  106  8.  W. 
61,  62  (ciUng  2  GreenL  Ev.  674). 


Independent  of  statute,  a  signing  by 
mark  is  a  "written  signature"  and  is  the  sub- 
ject of  expert  testimony.  Handwriting  in- 
cludes a  mark  made  by  a  person  unable  to 
write  and  all  writing  done  by  a  person  able 
to  write,  whether  his  usual  hand  and  signa- 
ture or  not  Ausmus  v.  People,  107  Pac.  204, 
212,  47  Colo.  167,  19  Ann.  Caa  491  (dttng 
Lawson,  Exp.  Ev.  p.  296). 

The  word  "signature"  includes  a  mark, 
and  the  making  of  his  mark  by  the  testator 
in  his  will  with  the  intention  of  authenticate 
ing  it  if  he  is  unable  to  write  is  a  signing 
thereof  within  the  meaning  of  the  statute  re- 
lating to  the  execution  of  wUls.  In  re  Tier- 
ney's  Estate,  U4  N.  W.  888,  839,  103  Minn. 
286. 

To  "sign,"  in  the  primary  sense  of  that 
expression,  means  to  make  a  mark,  and  the 
signature  is  the  sign  thus  made.  By  long  us- 
age, however,  signature  has  come  ordinarily 
to  be  understood  to  mean  the  name  of  a  per- 
son attached  to  something  by  himself,  and 
therefore  to  be  nearly  synonymous  with  "au- 
tograph.** This  signification  is  derivative, 
however,  and  not  Inherent  in  the  word  itself. 
Cummings  v.  Landes,  117  N.  W.  22,  23,  140 
Iowa,  80. 

Kirby's  Dig.  §  7799,  provides  that  the  sig- 
nature includes  a  mark  when  the  person  can- 
not write;  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his 
own  name  as  witness.  Section  3108  provides 
that,  where  a  writing  purporting  to  have  been 
executed  by  one  of  the  parties  is  referred  to 
in  and  filed  with  a  pleading,  it  may  be  read  as 
genuine  against  such  party,  unless  he  denies 
its  genuineness  by  affidavit  before  trial. 
Held,  that  a  note  signed  by  the  maker's  mark 
and  witnessed  was  sufficient  as  against  an 
unsworn  answer  denying  its  execution  with- 
out the  introduction  of  other  evidence  to 
show  its  execution.  Hall  v.  Kea,  107  S.  W. 
1176, 1177,  85  Ark.  269. 

A  note  executed  by  an  illiterate  promisor 
by  his  mark  is  sufficient,  and  need  not  be  at- 
tested. Civ.  Code  1S96,  §  1,  defining  "signa- 
ture" or  "subscription*'  as  including  mark 
when  one  cannot  write,  his  name  being  writ- 
ten near  it  and  witnessed  by  one  who  writes 
his  own  name  as  a  witness,  is  inapplicable  to 
the  execution  of  notes;  and  a  note  is  val- 
idly executed  by  one  who  cannot  write  his 
name  by  his  affixing  thereunto  an  X-mark 
between  an  initial  of  his  own  name  and  his 
surname,  written  by  the  payee,  the  name  -of 
witness,  who  also  could  not  write  his  name, 
being  written  by  the  payee.  McGowan  v. 
Collins,  46  South.  228, 229, 154  Ala.  299. 
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^'Signature'  or  subscription  includes 
mark,  when  the  person  cannot  write,  his  name 
being  written  near  it,  and  witnessed  by  a  per- 
son who  writes  his  own  name  as  a  witness." 
Where  a  married  woman  acknowledges  an  in- 
strument in  due  form,  and  at  the  time  of  such 
acknowledgment  her  name  is  affixed  to  such 

her 

instrument  as  follows,  ''Jennie    X    Glenn," 

mark 

but  her  signature  by  mark  is  not  witnessed 
by  any  person  writing  his  name  as  a  witness 
thereto,  held,  that  by  such  acknowledgment 
she  adopted  and  approved  the  signature  as 
her  own,  and  thereby  acknowledged  the  exe- 
cution of  the  same  as  her  act,  and  the  officer's 
certificate  of  her  acknowledgment,  attached 
thereto,  is  a  sufficient  witnessing  of  her  sig- 
nature by  mark,  and  constitutes  a  compliance 
with  Rev.  St  1887,  S  16,  which  provides  that 
"signature"  or  subscription  includes  mark, 
when  the  person  cannot  write;  his  name  be- 
ing written  near  it,  and  witnessed  by  a  per- 
son who  writes  his  own  name  as  a  witness. 
First  Nat  Bank  of  Hailey  v.  Glenn,  77  Pac. 
623,  626,  10  Idaho,  224,  109  Am.  St  Rep.  204. 

Under  Statutory  €k>nstruction  Act  N.  Y. 
I  12  (Laws  1892,  p.  1487,  c.  677),  providing 
that  the  term  "signature*'  includes  any  mem- 
orandum, mark,  or  sign,  written  or  placed  up- 
on any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  Instrument  or 
writing,  a  petition  for  the  appointment  of  a 

her 

guardian  ad  Utem,  signed  Ellen    X    Cooroy, 

mark 

and  a  consent  to  the  appointment  signed  sim- 
ply by  an  "X,"  the  instrument  being  duly  ac- 
knowledged before  a  commissioner  of  deeds, 
was  sufficient  for  the  purpose  of  the  prosecu- 
tion of  an  action.  Conroy  v.  Bigg,  109  N.  Y. 
Supp.  914,  915. 

Under  sections  2965  and  0492  of  Comp. 
Laws  1909,  in  order  for  one,  who  cannot 
write,  to  execute  a  written  instrument  by 
mark,  the  person  who  writes  the  name  of  the 
maker  must  also  write  his  own  name  on  the 
instrument  as  a  witness  to  the  signature,  ex- 
cept in  the  case  of  a  paper  executed  before  a 
judicial  officer;  and  when  the  name  of  the 
maker  is  written  by  one  person,  and  a  wholly 
different  person  writes  his  name  as  a  witness, 
this  does  not  constitute  a  "signature."  Sims 
V.  Hedges,  123  Pac  155,  156,  82  Okl.  683. 

Sleaatnre  of  part  of  aanie 

The  initialB  of  the  name  of  a  district 
Judge  written  beneath  an  order  of  appeal 
cannot  be  regarded  as  his  official  "signature" 
or  as  sufficient  evidence  of  the  granting  of 
such  order.  Coneiy  ▼•  His  Creditors,  40 
South.  173,  174,  115  La.  807  (citing  Origet  v. 
United  States,  125  U.  S.  240,  8  Sup.  Ct  846, 
81 U  Ed.  743). 

Under  the  statute  requiring  a  petition 
for  an  appropriation  to  aid  in  the  construc- 
tiLon  of  a  railroad  to  b«  "aigned"  by  25  flree- 


I  holders,  the  fact  that  many  of  the  signers  of 
such  petition  signed  their  Christian  names 
by  the  initials  only  does  not  render  the  pro- 
ceeding void.  Good  V.  Burk,  77  N.  E.  1080, 
l682, 167  Ind.  462. 

Signatnre  written  by  another 

Where  the  "signature"  of  the  assessor 
to  the  oath  required  to  be  appended  to  the 
tax  rolls  was  written  by  a  clerk  at  his  re- 
quest, it  was  his  signature,  and  as  effective  as 
if  written  by  himself.  Reed  v.  City  of  Cedar 
Rapids,  116  N.  W.  140,  141,  138  Iowa,  366. 

The  "signature"  of  a  contract  to  sell 
land  by  the  vendor's  agent  was  sufficient 
where  the  firm  name  under  which  he  did 
business  was  typewritten  and  followed  by  his 
initials,  written  by  himself.  Degginger  v. 
Martin,  92  Pac.  674,  675,  48  Wash.  1. 

In  the  cases  of  private  contracts,  it  Is 
undoubtedly  true  that  a  person  may  have  his 
name  written  by  another  in  his  presence  and 
thereby  bind  himself.  In  those  cases,  how- 
ever, the  act  of  the  party  evidenced  by  his 
signature  is  the  material  and  Important  thing, 
and  the  signature  is  intended  only  as  a  me- 
morial of  the  act  Here  the  great  office  of 
the  signature  Is  identification  of  the  paper. 
A  "signature"  is  said  to  consist  of  two  parts 
— ^the  act  of  writing  the  name,  and  the  inten- 
tion of  thereby  finally  authenticating  the  in- 
strument This,  however,  relates  to  the  sig- 
nature of  an  individual  to  papers  of  a  private 
nature,  and,  when  its  sufficiency  is  put  to  the 
test,  he  is  estopped  from  denying  that  it  is 
his  signature  by  proof  of  the  fact  that  he  di- 
rected it  to  be  written  for  him,  and  that  It 
was  done  in  his  presence.  From  this  proof 
the  act  and  intent  on  his  part  are  sufficiently 
made  out  Walker  v.  Mobley  (Tex.)  105  S.  W. 
61,  62  (quoting  and  adopting  definition  in 
Kirkpatrlck  v.  Board  of  Commissioners,  44  S. 
E.  465,  63  W.  Va.  275,  citing  2  Greenl.  Ev. 
674). 

Place  of  slgnina; 

The  word  "subscribed."  as  used  In  sec- 
tion 74,  c  73,  Comp.  St  1903  (Cobbey's  Ann. 
St  1903,  §  10,258),  relating  to  contracts  be- 
tween real  estate  brokers  and  landowners,  is 
synonymous  with  the  word  **signed,"  and  does 
not  require  the  signature  to  be  at  the  foot  of 
the  instrument  Myers  v.  Moore,  110  N.  W. 
989,  990,  78  Neb.  448  (citing  In  re  Walker's 
Estate,  42  Pac.  815,  110  CaL  387,  30  I#.  R.  A. 
460,  52  Am.  St.  Bep.  104;  California  Canneries 
Co.  y.  Scatena,  49  Pac.  462,  117  CaL  447). 

In  neither  ordinary  nor  legal  language 
is  the  word  **8ign"  or  "signature"  confined  to 
the  writing  of  the  name  at  the  bottom  of  the 
paper.  Where  a  lease  provided  for  renewal 
on  notice  to  the  lessor,  and  within  the  time 
specified  a  member  of  the  leasee  firm  for- 
warded to  the  lessor  by  registered  mail  a  let- 
ter Inclosed  in  one  of  the  firm's  business  en- 
velopes, with  the  firm  name  and  address  in 
the  oomeTy  reciting  a  description  of  the  leaat, 
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and  stating  that  H.  Graff  &  Co.,  as  the  lessee 
firm,  "elects  to  avail  Itself  of  the  renewal 
privilege  and  requests  the  continuance  of  the 
lease  for  a  new  term,"  such  notice  was  suflS- 
cient,  though  no  signature  was  subscribed 
thereto.  Wiener  v.  H.  Graff  &  Co.,  95  Pac. 
167,  160,  7  Cal.  App.  580. 

An  injured  employ^  gave  a  notice  under 
the  employer's  liability  act  (Consol.  Laws 
1909,  c.  31,  f§  200-204),  which  stated  that  the 
undersigned  gave  notice,  etc.,  and,  after  stat- 
ing the  accident  and  its  causes,  demanded 
that  $10,000  be  paid  to  his  attorney,  whose 
name  and  address  were  given.  The  notice 
consisted  of  two  typewritten  pages  and  a 
cover,  on  which  a  printed  form  of  verification 
had  been  filled  out  and  signed  by  the  claim- 
ant. Held,  that  the  verification  was  properly 
a  part  of  the  notice,  and  hence  that  the  no- 
tice, was  *'signed"  within  the  meaning  of  the 
employer's  liability  act.  Connor  v.  Acme  En- 
gineering &  Contracting  Co.,  182  N.  X.  Supp. 
782,  783, 148  App.  Dlv.  518. 

Printed,  stamped,  or  typewrittem  slg^ 
natnre 

A  name  merely  printed  In  an  Instrument 
where,  according  to  Its  purport,  the  name 
should  be  mentioned  in  the  recitals,  is  not  a 
signature  within  the  statute  of  frauds.  I/ee 
V.  Vaughan's  Seed  Store,  141  S.  W.  496,  498, 
101  Ark.  68,  37  L.  R.  A.  (N.  S.)  352. 

The  word  "signature**  being  defined  as 
"the  act  of  putting  down  a  man's  name  at  the 
end  of  an  instrument  to  attest  Its  validity*' 
(Bouv.  Law  Diet  Tit  "Signature")  and  writ- 
ing, as  "words  traced  with  a  pen,  or  stamped, 
printed,  engraved  or  made  legible  by  any  oth- 
er device"  (And.  Law  Diet.  Tit  "Writing"), 
it  was  held  that,  an  attorney  In  fact  being  au- 
thorized to  sign  a  remonstrance  against  the 
issue  of  a  liquor  license,  it  was  Immaterial 
that  he  did  so  by  typewriter,  Ardery  v. 
Smith,  73  N.  B.  840,  841,  35  Ind.  App.  94 
(citing  Hamilton  v.  State,  2  N.  E.  299,  103 
Ind.  96,  98,  53  Am.  Rep.  491) . 

There  was  a  sufficient  compliance  with 
Ky.  St.  S  4481  (Russell's  St  |  5758),  requiring 
due  notice  of  an  election  to  determine  wheth- 
er bonds  shall  be  issued  by  a  common  graded 
school  district  to  erect  a  building  to  be  given 
by  the  trustees  by  written  or  printed  posters 
signed  by  them,  stating  the  time  and  place  of 
the  election,  if  the  original  notice  prepared 
by  the  trustees  from  which  the  posters  were 
printed  contained  their  ofi^cial  signatures,  or 
if  they  authorized  the  printing  of  their  names 
upon  the  posters  and  adopted  them  as  their 
signatures;  "to  sign"  meaning,  in  law,  to  at- 
tach a  name,  or  cause  it  to  be  attached  with 
the  intention  of  signing  It,  by  any  of  the 
known  methods  of  Impressing  a  name  on  pa- 
Iier.  Lamaster  v.  Wilkerson,  136  S.  W.  217, 
218,  143  Ky.  226  (citing  Words  and  Phrases, 
p.  6612). 

In  a  statute  requiring  an  original  notice 
to  be  signed  by  plaintiff  or  his  attorney  to 


authenticate  it  as  coming  from  the  plaintiff, 
the  word  "signed"  means  no  more  than  that 
the  name  of  plaintiff  or  his  attorney  must  be 
attached  to  the  notice  by  any  of  the  known 
modes  of  impressing  a  name  on  paper,  name- 
ly*  by  writing,  printing,  or  lithographing,  pro- 
vided the  same  is  done  with  the  intention  of 
signing  or  be  adopted  in  issuing  the  original 
notice  for  service,  so  that  wnere  a  plaintiff 
presented  a  notice  containing  th^  printed  sig- 
nature of  his  attorney  to  the  cfiurt  and  pro- 
cured a  decree  to  be  entered  thereon,  it  would 
be  assumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  he  had  adopted  such  print-* 
ed  signature.  Cummlngs  v.  Laudes,  117  N. 
W.  22,  23,  140  Iowa,  80. 

SnlMoribed  synoiiyinoiis 

The  word  "subscribed,**  as  used  in  sec- 
tion 74,  c.  73,  Comp.  St  1903  (Ck>l)bey's  Ann. 
St.  1903,  §  10,258),  relating  to  contracts  be- 
tween real  estate  brokers  and  landowners.  Is 
synonymous  with  the  word  "signed,"  and 
does  not  require  the  signature  to  be  at  the 
foot  of  the  instrument.  Myers  v.  Moore,  110 
N.  W.  989,  990,  78  Neb.  448  (dtlng  In  re  Walk- 
er's Estate,  42  iPac.  815,  110  Cal.  387,  30  L. 
R.  A.  400,  52  Am.  St.  Rep.  104;  California 
Canneries  Co.  y.  Scatena,  49  Pac  462,  117 
Cal.  447). 

SIGN  (Noun) 

See  Sky  Sign. 

As  structure,  see  Structure. 

Under  Act  Feb.  20,  1905,  c.  592,  IS  1,  16, 
33  Stat  724,  728,  authorizing  the  registration 
of  trade-marks  by  filing  an  application  speci- 
fying the  merchandise  to  which  the  trade- 
mark is  appropriated,  a  description  of  the 
trade-mark,  and  a  statement  of  the  mode  in 
whidi  the  same  is  applied  and  afiized  to 
goods,  and  authorizing  an  action  for  the 
wrongful  use  of  a  trade-mark  by  the  use  of 
signs,  labels,  etc.,  Intended  to  be  used  in  con- 
nection with  the  sale  of  merchandise,  a  trade- 
mark is  only  valid  when  actuall>'  affixed  to 
a  commodity,  and  one  may  not  acquire  a 
trade-mark  in  a  sign  placed  on  a  building, 
the  word  "sign"  being  used  to  indicate  a 
mark,  symbol,  token  or  emblem  affixed  to  the 
article  sold.  Diederich  v.  W.  Schneider 
Wholesale  Wine  &  Liquor  Co.,  103  Fed,  35. 
37, 115  C.  C.  A.  37. 

SIQK  OF  nrJURT 

See  Visible  Sign  of  Injury. 

SIQir  OFF 

T.  &  T.  agree  to  pay  all  the  Indebtedness 
of  T.  &  R.  when  R.  "signs  off"  all  his  rights 
and  title,  and  all  property  that  has  ieen 
made  in  said  business  lands,  etc.  The  con- 
dition to  "sign  off"  would,  as  to  all  tangible 
personal  property  and  negotiable  paper  pay- 
able to  bearer,  be  satisfied  by  a  delivery  of 
the  same  to  T.  &  T.  so  as  to  place  the  same 
in  their  full  possession  and  control,  and  an 
acceptance  of  the  same,  unless  written  •vi- 
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SIGNED  BY  THE  PARTIES 


dence  of  tlie  transfer  was  specially  request- 
ed ;  but.  If  demanded,  T.  &  T.  had  a  right  to 
written  evidence  of  the  transfer.  As  to  con- 
tracts, accounts,  choses  in  action,  etc.,  there 
must  be  a  written  assignment  and  a  delivery. 
As  to  lands,  there  must  be  a  deed  of  con- 
veyance properly  executed,  acknowledged, 
and  delivered.  Thompson  ?•  Richards,  14 
Mich.  172,  186. 

SIGNED  AM^  ACKNOWI.EDG-ED 

A  certificate  of  acknowledgment  to  a  pe- 
tition for  an  election,  stating  that  signers 
"executed  the  above  instrument  and  severally 
acknowledged  the  execution  of  the  same," 
sufficiently  shows  the  petition  was  "signed 
and  acknowledged,"  as  required  by  Liquor 
Tax  Law  (Laws  1896,  p.  57,  c.  112)  §16;  the 
word  "executed"  being  an  attestation  that  it 
was  **signed."  In  re  Livingston,  115  N.  Y. 
Supp.  269,  270,  62  Misc  Rep  334. 


SIGNED  AT 

See  End. 


THE  END 


SIGNED  BT  THE  OWNEB 

An  ordinance  Imposing  a  penalty  for  fail- 
ure to  file  with  the  secretary  of  the  board  of 
health  a  plan  of  contemplated  plumbing  work, 
"signed  by  the  owner,"  imposes  the  liability 
for  violation  of  the  ordinance  of  the  owner 
and  not  on  a  plumber  engaged  by  the  owner 
to  do  the  work.  Board  of  Health  of  Borough 
of  Glen  Ridge  v.  State,  50  Atl.  585,  586,  67 
N.  J.  Law,  103. 

SIGNED    BY    THE    PARTIES    TO    BE 
CHARGED 

The  "party  to  be  charged "  within  the 
meaning  of  the  statute  of  frauds,  is  the  per- 
son against  whom  it  is  sou£;ht  to  enforce  the 
contract  Miller  v.  Carolina  Monazlte  Ga, 
68  S.  E.  1,  2, 152  N.  C.  608 ;  Lee  v.  Vaughan*s 
Seed  Store,  141  S.  W,  496,  498,  101  Ark.  68, 
37  L.  R.  A.  (N.  S.)  352. 

The  phrase  "to  be  charged,"  in  the  pro- 
vision of  the  statute  of  frauds  requiring  that 
the  party  "to  be  charged"  only  need  sul scribe 
a  memorandum  of  sale,  applies  to  the  vendor 
in  case  of  a  sale.  Bailey  v.  Leishmau,  89 
Pac.  78,  79,  32  Utah,  123,  13  Ann.  Cas.  1116 
(citing  Browne,  St.  Frauds  [2d  Ed.l  §t  305, 
366). 

Undei^  the  statute  of  frauds,  the  "party 
to  be  charged"  in  the  case  of  the  sale  of  real 
estate  is  the  vendor;  and  if  the  memoran- 
dum in  writing  be  signed  only  by  the  vendor 
it  IS  sufficient  Wren  v.  Cooksey,  145  S.  W. 
1116,  1119,  147  Ky.  825. 

Under  the  statute  of  frauds,  providing 
that  no  action  shall  be  brought  to  charge  any 
person  on  any  contract  for  sale  of  laud,  un- 
less some  memorandum  or  note  thereof  be  in 
writing  and  signed  by  the  *'party  to  be  charg- 
ed," the  vendor  of  real  estate  is  the  party  to 
be  charged,  and  not  the  purchaser ;  and  hence 
%  yenaor,  verbally  agreeing  to  sell  laud  to  a 


city,  cannot  sue  for  breach  of  the  agreement 
though  the  city  spread  the  acceptance  of  the 
agreement  on  the  minutes.  City  of  Murray 
V.  Crawford,  127  S.  W.  494,  496,  138  Ky.  25, 
28  L.  R.  A.  (N.  S.)  680. 

Under  the  statute  of  frauds,  requiring 
contracts  to  convey,  etc.,  to  be  evidenced  In 
writing  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  one  authorized  by  him, 
a  contract  need  not  be  subscribed,  and  a  mem- 
orandum reduced  to  writing  by  a  third  per- 
son under  authority  of  the  parties  thereto 
reading,  "$5,000  Jan.  2,  1911,  $5,000  Jan.  2, 
1912.  J.  A.  Horn  to  pay  the  above  to  B.  A. 
Wellman,  when  he  makes  deed  to  Horn  for 
Wellman's  home  place  3  Oct  1910,"  is  suffi- 
cient to  charge  Horn  as  purchaser.  Wellman 
V.  Horn,  72  S.  E.  1010,  1011, 157  N.  C.  170. 

Under  the  statute  of  frauds  requiring 
the  memorandum  to  be  signed  by  the  party 
to  be  charged,  it  has  frequently  been  held 
that  "signing,"  whether  in  the  caption  or 
body  or  at  the  end  of  the  instrument  will 
suffice,  but  that  it  must  be  signed  with  intent 
to  enter  into  it  A  printed  signature  will 
also  answer  the  requirements  of  the  statute, 
if  there  be  sufficient  evidence  of  its  adoption 
as  such  by  the  party  to  be  charged.  In  anal- 
ogy to  the  law  of  'signing"  as  applied  to  the 
statute  of  frauds,  under  the  statute  a  con- 
tract of  fire  insurance  must  be  in  writing  and 
signed  by  the  insured,  or  some  person  au- 
thorized to  sign  for  him,  and  the  usual  and 
proper  place  for  the  signature  is  at  the  end 
of  the  matter  which  It  attests,  but  in  strict 
law  it  will  suffice  if,  with  the  intent  to  con- 
stitute a  signing,  it  is  inserted  in  the  writing 
in  another  place.  Delaware  Ins.  Co.  v.  Penn- 
sylvania Fire  Ins.  Co.,  55  S.  E.  330,  334,  126 
Ga.  380  (quoting  and  adopting  definition  in 
Donnell  Mfg.  Co.  v.  Repass,  75  Mo  App.  420). 

Civ.  Code,  S  1091,  provides  that  an  estate 
in  real  property,  other  than  an  estate  at  will 
or  for  a  term  of  years  not  exceeding  one  year, 
can  be  transferred  only  -by  operation  of  law, 
or  by  a  written  instrument  subscribed  by  the 
party  disposing  of  the  same  or  his  agent 
Code  Civ.  Proc.  §  1971.  provides  that  no  such 
estate  can  be  created,  printed,  etc.,  otherwise 
than  by  operation  of  law  or  a  written  instru- 
ment subscribed  by  the  party  creating,  grant- 
ing, 'etc.,  the  same  or  by  his  agent.  Code  Civ. 
Proc.  ^  1073,  and  Civ.  Code,  §§  1624,  1741,  in 
effect  declare  that  contracts  for  the  sale  of 
real  property  are  invalid,  unless  they  or 
solue  memorandum  thereof  be  in  writing  and 
subscribed  by  the  part>'  to  fee  charged  or  by 
his  agent.  Held,  that  the  words  "party  to 
be  charged**  do  not  mean  the  vendor  or  the 
vendee,  but  the  person  charged  in  court  with 
performance  of  the  obligatioD.  Hanger  v. 
Goldschmidt.  104  Pac.  451,  452,  156  Cal.  215, 
28  L.  R.  A.  (N.  S.)  6S9,  134  Am.  St.  Rep.  12  L 

Under  the  provisions  of  section  6009,  Rev. 
Codes,  some  of  the  contracts  referred  to 
therein  require  the  signature  of  only  one  par- 
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ty,  the  i«rty  charged,  and  other  contracts 
the  consideration  for  which  is  the  mutual 
promises  of  the  parties  to  the  contract,  and, 
where  no  part  of  the  contract  has  been  per- 
formed, the  memorandum  referred  to  in  said 
section  must  be  signed  by  the  parties  to  such 
agreement  or  contract  in  order  to  take  the 
same  out  of  the  provisions  of  said  section 
and  bind  both  parties.  Houser  y.  Hobart, 
127  Pac.  997,  1001.  22  Idaho,  735,  43  L.  R.  A. 
(N.  SO  410. 

SIGNED  JTTDGICENT 

The  term  "signed  Judgment"  is  synony- 
mous with  "took  Judgment."  Rlsber  v. 
Wheeling  Roofing  &  Cornice  Co.,  49  S.  B. 
lOie,  1018,  57  W.  Va.  149. 


JED,    AND    DZXIVERED 


UGNCD, 

IN  THE  PRESENCE  OF 

See,  also.  Presence  of  the  Testator. 

As  to  the  matter  of  the  attestation  of  a 
deed,  our  statute  does  not  require  any  par- 
ticular form  of  words  for  the  attestation 
clause  of  a  deed.  The  phrase  commonly  used 
in  this  state  to  denote  that  the  persons  sign- 
ing are  witnesses  is,  '^Signed,  sealed,  and  de- 
liyered  in  the  presence  of;"  but  any  phrase 
which  clearly  denotes  that  the  persons  sign- 
ing were  witnesses  will  be  Talid.  Where  a 
deed  has  the  names  of  two  persons  written 
in  the  place  where  the  names  of  subscribing 
witnesses  are  usually  placed,  and  the  letters 
''Wit"  are  written  above  the  names  of  the 
two  persons,  and  where  the  testificandum 
clause  is  "In  witness  whereof  we  hereunto 
set  our  hands  and  seals  this  the  4th  day  of 
May,  1903,"  other  facts  showing  delivery,  the 
attestation  of  the  deed  is  sufficient  Rich- 
bourg  Y.  Rose,  44  South.  09,  72,  53  Fla.  173, 
125  Am.  St.  Rep.  1061,  12  Ann.  Cas.  274. 

Where  a  deed  had  the  names  of  two  per- 
sons written  in  the  place  where  the  names 
of  subscribing  witnesses  were  usually  placed, 
and  the  words  "in  the  presence  of*  were  writ- 
ten above  the  names  of  such  persons,  that  is 
a  substantial  compliance  with  the  require- 
ment of  Rev.  St.  1892,  S  1950,  providing  that 
no  estate  or  interest  of  freehold  shall  be 
created,  granted,  transferred,  or  released  ex- 
cept by  deed  in  writing  "signed,  sealed,  and 
delivered  in  the  presence  of  at  least  two 
subscribing  witnesses.  East  Coast  Lumber 
Co.  y.  ElUs-Young  Co.,  45  South.  826,  829,  55 
Fla.  256. 

SIONAI. 

See   Back-up   Signal;    Highball   Signal; 

Kick    Signal,      Move    Slow     Signal; 

Stock  Signal. 
Given  by  conductor,  see  Given  by  the 

Conductor. 
Signal  points,  see  Point. 
See,  also.  Telltales. 

Switch  targets  are  not  "signals,**  within 
s  statute  making  a  railroad  company  liable 


for  injury  caused  by  the  negligence  of  an 
"employ6^*  having  charge  of  any  signal,  etc. ; 
the  statute  being  applicable  only  to  such  sig- 
nals as  are  complete  within  themselves,  and 
not  subsidiary  parts  of  another  device,  and 
so  operated  that  by  the  negligence  of  the  op- 
erator they  may  be  made  to  speak  falsely. 
Chicago,  I.  A  L.  R.  Co.  v.  Barker,  83  N.  E. 
369,  374,  169  Ind.  670,  17  Lw  R.  A  (N.  S.)  542, 
14  Ann.  Cas.  375. 

The  complaint  alleged  that  it  was  de- 
fendant's custom  to  stop  its  street  cars  at  a 
certain  street,  and  that,  when  a  car  ap- 
proached the  comer  in  charge  of  its  motor- 
man  and  conductor,  or  plaintiff,  being  in  full 
view  of  the  motorman  and  conductor,  signal- 
ed the  car  to  stop,  and  it  had  almost  stopped, 
when  plaintiff  took  hold  of  the  support  and 
was  boarding  the  car,  when  it  suddenly  start- 
ed forward  without  warning  before  plaintiff 
had  obtained  a  footing,  so  as  to  Jerk  him  so 
violently  as  to  prevent  him  from  getting  on, 
whereby  he  was  dragged,  etc  Held  to  suffi- 
ciently allege  that  the  motorman  saw  plaintiff 
and  understood  the  signal  to  stop;  the  word 
"signal'*  meaning  to  communicate  by  means 
of  an  understood  sign,  and  sufficiently  showed 
that  the  injury  was  caused  by  the  want  of 
care  of  defendant's  servants.  Nilson  v.  Oak- 
land Traction  Co.,  101  Pac.  413,  415,  10  Cal. 
App.  103. 

SIGNAI.  AND  PRECAUTIONS 

Under  an  instruction  that  it  is  the  duty 
of  the  defendant's  engineer  or  fireman  to 
ring  the  bell  or  sound  the  whistle  or  to  give 
suitable  and  sufficient  signals  and  warnings 
of  the  approach  of  its  train,  while  moving  its 
trains  In  its  yards,  and  to  use  all  proper  and 
reasonable  efforts  to  avoid  injuring  any  party 
who  may  be  in  its  yards  on  legitimate  busi- 
ness, and  if  the  Jury  find  from  the  greater 
weight  of  evidence  that  the  defendant  failed 
to  give  such  signal  and  take  such  precautions, 
and  the  said  acts  on  the  part  of  the  defend- 
ant resulted  In  the  killing  of  the  plaintiff's 
intestate,  they  should  answer  the  first  issue 
"Yes,"  a  contention  that  the  instruction  is 
contradictory,  because  the  first  part  of  the 
instruction  is  in  the  alternative,  "ringing  or 
sounding  the  whistle,"  and  In  the  second  part 
"giving  the  signal  and  take  such  precautions," 
is  not  tenable  because  the  latter  part  says 
"signal  and  precautions,"  which  is  merely 
the  equivalent  of  the  alternative  "signal" 
and  "proper  and  reasonable  effort"  to  avoid 
injury  to  others  mentioned  in  the  first  part 
of  that  instruction.  Edwards  v.  Carolina  & 
N.  W.  R.  Co.,  52  S.  B.  234,  235,  140  N.  C.  49. 

SIGNAL  MAN 

One  whose  duty  It  Is  to  inspect  and  keep 
in  proper  order  the  automatic  electric  block 
signals  and  bells  along  tne  section  of  a  rail- 
road Is  called  a  "signal  man."  Lynch  v. 
Chicago  A  A.  R.  Co.,  106  &  W.  68,  69,  208 
Mo.  1. 
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8ZG17AI.  POINT 

The  employer's  liability  act,  making  rail- 
way companies  liable  for  injury  to  an  em- 
ploy6  caused  by  the  negligence  of  any  person 
in  charge  of  any  "signal  points,"  etc.,  is  a 
literal  copy  of  the  English  statute  using  th€? 
words  "signal  points,"  designating  an  appara- 
tus for  giving  signals,  called  "points."  In 
the  original  statute  the  word  "signal"  was 
used,  without  "points."  The  present  statute 
covers  cases  of  negligence  of  persons  having 
charge  of  signals  generally;  "points"  refer- 
ring to  apparatus  used  in  giving  signals,  and 
not  merely  localities.  Cogblll  v.  Louisville  & 
N.  R,  Co.,  44  South.  683,  685,  152  Ala.  154. 

SIOKAI.  TORPEDO 

"Signal  torpedoes"  are  devices  used  by 
railroads  in  signaling,  being  fastened  to  the 
rails  and  containing  an  explosive.  Obertoni 
V.  Boston  &  M.  R.  R,,  71  N.  E.  080,  981,  186 
Mass.  481,  67  L.  R.  A.  422. 

SIGNIFY 

To  "signify"  is  "to  make  known."  Good> 
win  T.  Hodgkins,  77  AtL  711,  712,  107  Me. 
170. 

Where  a  lease  entitled  the  lessees  to  a 
renewal,  provided  they  signified  their  accep- 
tance in  writing  to  the  lessor  on  or  before 
September  1,  1904,  such  provision  only  re- 
quired the  lessees  to  make  known,  manifest, 
notify,  or  express  in  writing  their  acceptance 
or  desire  to  continue  the  lease,  such  terms  be- 
ing synonymous  with  "signify,"  as  used  in 
the  lease,  any  writing  adequate  for  that  pur- 
pose being  sufficient  to  operate  as  an  election 
to  renew.  Wiener  v.  H.  Graff  &  Co.,  95  Pac. 
167,  168,  7  Cal.  App.  580, 

SIGNS 

Dollar  liga 

The  symbol  "$"  denotes  one  or  more  dol 
lars,  and  with  figures  indicating  the  .numbei 
expresses  the  denomination  of  federal  coins 
and  the  amount     Mayson  y.  Sheppard  (S. 
O.)  12  Rich.  254,  257. 

The  mark  commonly  used  to  denote  dol 
lars  ($)  is  not  part  of  the  English  language, 
within  the  statute  of  this  state,  which  re- 
quires declarations  and  other  pleadings  to  be 
drawn  in  the  English  language;  and  a  dee 
laration  in  assumpsit  upon  a  promissory  note 
in  which  the  amount  for  which  the  note  was 
given  was  only  expressed  in  figures  with  the 
mark  for  dollars  prefixed  (thus,  $226.15),  was 
held  insufficient  on  demurrer.  Clark  v. 
Stoughton,  18  Vt  50,  51,  44  Am.  Dec.  361. 

The  mark  "$*'  for  dollar  may  be  used  in 
designating  the  amount  under  statutes  for 
the  collection  of  taxes.  Jackson  y.  Cum- 
mings,  15  IlL  449,  452,  453. 

SILENCE 

Estoppel  by  silence,  see  Estoppel  in  Pais. 


I  SILHOUETTE 

A  "silhouette"  Is  defined  to  be  "a  repre- 
sentation of  the  outlines  of  an  object  filled 
in  with  a  black  color;  a  profile  portrait  in 
black  such  as  a  shadow  appears  to  be,'*  and 
also  as:  "(1)  Originally,  a  portrait  in  black 
or  some  other  uniform  tint  sometimes  varied 
as  to  the  hair  or  other  parts  by  lighter  lines 
or  a  lightening  of  shade,  showing  the  profile 
as  cast  by  a  candle  on  a  sheet  of  paper,  hence 
any  opaque  portrait,  design,  or  image  in  pro- 
file. (2)  Opaque  representation  or  exhibition 
in  profile,  the  figure  made  by  the  shadow  or 
shadowy  outline  of  an  object;  shadow." 
Where  a  contract  granting  one  the  privilege 
within  a  certain  concession  at  an  exposition 
of  taking  and  selling  photographs,  provided 
that  the  lessor  would  not  grant  like  or  "sim- 
ilar** privileges  to  any  one  else  and  the 
privileges  so  granted  to  another  to  cut  "silhou- 
ettes** with  scissors  and  paste  them  on  cards, 
it  was  held  not  an  infringement  on  the  exclu- 
sive privileges,  though  a  silhouette  made  in 
such  manner  cannot  be  distinguished  by  an 
ordinary  person  from  a  photographic  silhou- 
ette which  is  in  the  nature  of  a  photographic 
novelty,  and  the  only  means  of  distinction  is 
by  the  paper  ordinarily  used  by  photogra- 
phers. Frankel  v.  German  Tyrolean  Alps  Co., 
97  S  W.  961,  962,  121  Mo.  App.  51  (citing 
Webst.  Diet  and  Gent  Diet). 

SILICA 

As  mineral,  see  MineraL 

SILK 

See  Oarded  Silk;  Combed  Silk;  Imita- 
tion Silk;    Nearsllk. 

As  wearing  apparel,  see  Wearing  Aj^ 
parel. 

Raw  silk,  see  Raw. 

A  "powder  made  from  raw  silk,*'  which 
is  used  in  the  manufacture  of  wall  paper  and 
artificial  fiowers,  is  dutiable  under  a  provi 
sion  of  the  TarifiT  Act  relating  to  manufac- 
tures of  silk.  W.  W.  Thomas  &  Co.  v.  United 
States,  145  Fed.  1023,  74  C.  a  A.  682,  affirm 
ing  judgment  140  Fed.  93. 

So-called  remanlt  in  the  form  of  ropes, 
braids,  and  mats,  which  has  been  manufac- 
tured from  silk  produced  by  carbonizing 
rags  containing  silk,  is  a  manufacture  of 
"silk,**  within  the  meaning  of  Tariff  Act  July 
24,  1897,  c.  11,  S  1,  par  391,  Schedule  L,  30 
Stat  187.  Frank  v.  United  States,  143  Fed. 
702. 

Ribbons  composed  chiefly  of  silk,  but  in 
part  of  cotton,  are  not  "ribbons  •  •  • 
of  cotton,  •  •  •  whether  composed  in 
part  of  India  rubber  or  otherwise,*'  under  Tar- 
ifl!  Act  July  24,  1897,  c.  11,  {  1,  Schedule  I. 
par.  320,  30  Stat  179 ;  for  the  word  "other- 
wise** is  there  used  with  the  meaning  of 
"not,"  and  not  as  relating  to  other  materials 
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than  India  rubber.  8nch  ribbons  are  proper- 
ly assessed  as  manufactures  of  silk,  under 
paragraph  891  of  Schedule  L.  Gartner,  Sons 
&  Co.  y.  United  States,  154  Fed.  957,  958. 


Horsehair  braids  are  dutiable  under  Tar- 
iff Act  July  24,  1897,  c  11,  §  1,  Schedule  L, 
par.  390,  30  Stat.  18T,  as  "silk  braids"  by 
similitude.  John  A.  Paterson  &  Co.  y.  Unit- 
ed States,  159  Fed.  320. 

SUA  0O0OON8 

Paragraph  «61,  Tariff  Act  July  24,  1897, 
c  11,  I  2,  Free  list,  30  Stat  201,  enumerat- 
ing "silk  cocoons  and  silk  waste,"  includes 
those  articles  only  when  not  manufactured  at 
all.    Fawcett  y.  United  States,  146  Fed.  88. 

SILK  TRIMMINGS 

Silk  ribbons,  of  which  some  were,  and 
others  were  not,  in  the  nature  of  trimmings, 
but  which,  however  used  for  trimmings,  are 
required  to  be  further  fashioned  for  such 
use,  and  which  are  not  in  fact  or  commer- 
cially within  the  class  of  goods  known  as 
"trimmings,"  are  not  dutiable  as  "silk  trim- 
mings," under  paragraph  390,  Tariff  Act  1897, 
c.  11.  §  1,  Schedule  L,  30  Stat  187,  but  as 
manufactures  of  silk  not  specially  provided 
for,  under  paragraph  891  of  said  act  (30 
Stat.  187).  Gartner  &  Frledenheit  y.  United 
States,  131  Fed.  574,  575. 

SILK  WASTE    ' 

Silk  organzine,  damaged  In  dyeing,  Is 
not  by  reason  of  the  damage  removed  from 
the  provision  for  ••organzine,"  in  Tariff  Act 
July  24, 1897,  c.  11,  §  1,  Schedule  L,  par.  885, 
30  Stat  185,  and  is  classifiable  as  such,  ra- 
ther than  as  ••silk  waste,"  under  section  2, 
Free  List,  par.  661,  30  Stat  201.  Cohen  y 
United  States,  180  Fed.  634. 

Paragraph  661,  Tariff  Act  July  24,  1897, 
c.  11,  {  2,  Free  List,  30  Stat  201,  enumerating 
•*silk  cocoons  and  silk  waste,"  includes  tnose 
articles  only  when  not  manufactured  at  all. 
Combed  silk  that  has  fallen  from  or  been 
caught  in  the  machines  in  which  it  was  un- 
dergoing further  operations  is  dutiable  under 
the  provision  in  paragraph  384,  Tariff  Act 
July  24,  1897,  c  11,  S  1,  Schedule  L,  30  Stat 
185,  for  silk  not  further  manufactured  than 
combed,  and  is  not  subject  to  the  provision 
for  ••silk  wasfe"  in  paragraph  661,  §  2,  Free 
List,  30  Stat  201.  Fawcett  v.  United  States, 
154  Fed.  1003,  83  0.  0.  A.  197, 146  Fed.  83. 

SILO 

A  ••silo'*  is  a  receptacle  intended  to  pre- 
serve and  store  forage  in  edible  condition. 
Ryder  v.  8chUchter»  126  Fed.  487»  488,  61  O. 
a  A.  469. 

SILVER 

See  Cotton  Silver;  Sterling  Silver. 


SXXiVSR  OEBTlk'lOATE 

As  pecuniary  obligation^  see  Pecuniary 
Obligation. 

BTLVERWAXE 

As  household  furniture,  see  Household 
Fumiturei 

SIMILAR 

See  Substantially  Similar. 

The  primary  meaning  of  the  word  •Wm- 
ilar'*  as  given  by  Webster  Is  exactly  alike. 
Krakowski  v.  United  States,  161  Fed.  88,  89, 
88  C.  C.  A.  252. 

'•Similar"  means:  "(1)  Exactly  corres- 
ponding, resembling  In  all  respects,  precisely 
like.  (2)  Nearly  corresponding,  resembling  in 
many  respects,  somewhat  alike,  having  a 
general  Ukeness.  (3)  Homogeneous,  uniform.'' 
Frankel  v.  German  Tyrolean  Alps  Co.,  97 
S.  W.  961,  962,  121  Mo.  App.  51. 

Under  Code  1907,  |i  1070-1074,  1125, 
authorizing  the  annexation  of  territory  to  a 
city,  and  providing  that  after  an  election  for 
annexation,  under  that  or  any  ••similar"  law, 
no  subsequent  election  shall  be  ordered  for 
such  territory  >  or  any  part  thereof  within 
six  months,  an  election  under  section  1073, 
to  annex  territory  to  a  city,  within  six 
months  after  an  election  for  the  annexation 
of  such  territory  and  other  territory  to  the 
city,  under  Act  Aug.  8, 1907,  authorizing  the 
annexation  of  territory  to  the  dty  on  the  act 
being  approved  by  the  voters  at  an  election, 
is  invalid;  the  word  ••similar"  not  meaning 
'•precisely  alike,"  but  meaning  "with  more  or 
less  resemblance."  Sigsbee,  State  ex  r'el.  y. 
City  of  Birmingham,  48  South.  843,  845,  160 
Ala.  196. 

Pol.  Code,  S  4867,  makes  it  the  duty  of 
the  county  clerk  to  make  a  duplicate  assess- 
ment book  for  each  dty  in  the  county ;  and 
section  4869  provides  that  the  coun^  clerk 
must  deliver  such  duplicate  book  to  each 
city  treasurer  after  having  attached  thereto 
an  affidavit  similar  to  the  one  set  out  in  Pol, 
Code,  §  3845.  This  section  requires  the  coun- 
ty clerk  to  state  that  he  has  made  certain 
additions,  calculations,  and  extensions  in  the 
book,  which  are,  under  section  4869,  to  be 
done  by  the  city  treasurer.  Held,  that  the 
word  •'similar,"  in  section  4869,  does  not  re- 
quire the  county  clerk  to  make  an  affidavit 
identical  with  the  one  required  by  section 
3845,  but  merely  requires  an  affidavit  cover- 
ing all  the  facts  showing  that  the  derk  has 
done  his  duty  in  making  the  copy  required 
by  section  4867  et  seq.  State  ex  rel.  City 
Coundl  of  Butte  v.  Weston,  74  Pac.  415,  418, 
29  Mont.  125. 

Bev.  St  1899,  |  1423,  providing  that 
Laws  1897,  p.  132,  relating  to  fraternal  bene- 
ficiary associations,  shall  not  apply  to  or  af- 
fect grand  or  subordinate  lodges  of  Masons, 
Odd  Fellows,  or  similar  orders  paying  only 
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Sick,  disability,  or  funeral  benefits,  or  any 
association  not  working  on  a  lodge  system, 
etc.,  does  not  exclude  from  the  operation  of 
such  act  the  uniformed  rank  of  the  Knights 
of  Pythias,  which  is  a  "similar  order"  paying 
death  benefits.  Tice  v.  Supreme  Lodge, 
Knights  of  Pythias,  100  S.  W.  519,  526,  123 
Mo.  App.  85. 

Section  19,  c.  98,  p.  127,  Acts  1888,  ex- 
tending the  limits  of  Baltimore  city  by  includ- 
ing parts  of  Baltimore  county,  provided  that 
after  the  year  1900  the  property,  real  and 
personal,  in  the  territory  annexed  should  be 
liable  to  taxation  in  the  same  manner  and 
form  as  "similar"  property  within  the  limits 
of  the  city  at  the  time  of  the  passage  of  the 
act.  Held,  that  the  section,  in  the  absence 
of  any  proviso  limiting  its  operation,  would 
render  all  property,  real  and  personal,  in  the 
annexed  territory,  liable  to  taxation  at  the 
full  city  rate  in  the  same  manner  as  other 
real  and  personal  property  in  the  city;  the 
word  "similar"  not  referring  to  property  im- 
proved in  any  particular  way  or  located  in 
any  particular  locality  in  the  city,  but  to 
real  and  personal  property  within  the  limits 
of  the  city.  City  of  Baltimore  v.  GaU,  68 
AU.  282,  284,  106  Md.  684. 

As  used  in  Baltimore  City  Charter,  §  37, 
as  amended,  requiring  grants  of  franchises 
to  use  streets  to  be  by  ordinance,  referred  to 
the  board  of  estimates  and  providing  that 
the  right  to  use  streets  for  bay  windows, 
hitching  posts,  areaways,  planting  trees, 
storm  doors,  drains  and  drainpipes,  stands,  or 
other  such  temporary  "or  similar  uses,"  may 
be  granted  by  the  board  of  estimates,  the 
phrase  "or  similar  uses"  covered  the  erection 
of  an  awning  with  an  Iron  frame  covered 
with  iron  and  luxfer  prisms.  Preston  v. 
Likes,  Berwanger  &  Co.*  62  Aa  1024,  1026, 
103  Md  191. 

In  Interstate  Commerce  Act  Feb.  4, 1887, 
c.  104,  I  2,  24  Stat  379,  prohibiting  discrim- 
ination betweeen  shippers  under  "substantial- 
ly similar  circumstances  and  conditions," 
such  phrase  relates  to  the  circumstances  and 
conditions  of  carriage  only,  and  does  not  in- 
clude matters  affecting  individual  shippers; 
and  a  railroad  may  not  charge  one  shipper 
of  coal  a  lower  rate  than  is  charged  another 
shipper  between  the  same  terminals,  because 
the  former  Is  shipping  under  contracts  ex 
tending  over  a  term  oJP  years,  based  on  lower 
rates  w^hlch  were  In  force  when  such  con- 
tracts were  made,  while  the  other  shlppei 
has  no  such  contracts.  Pennsylvania  R.  Co., 
y.  International  Coal  Mining  Co.,  173  Fed. 
1,  4,  97  C.  C.  A.  383. 

Differences  with  respect  to>.  competition 
between  coal  intended  for  railway  consump- 
tion and  other  coal,  and  with  respect  to  the 
manner  of  delivery,  depending  upon  a  dif- 
ference in  the  facilities  possessed  by  the 
railroads  and  other  consignees,  do  not  make 
ths  interstate   traffic  therein  dissimilar  in 


circumstances  and  conditions,  within  the 
meaning  of  the  interstate  commerce  act  of 
February  4,  1887,  S  2,  so  as  to  Justify  the 
giving  of  a  lower  rate  for  the  transportation 
of  Railway  fuel  coal  than  is  given  to  shippers 
of  other  coal  between  the  same  points.  In* 
terstate  Commerce  Commission  v.  Baltimore 
&  O.  R.  Co.,  32  Sup.  Ct  742,  746,  225  U. 
S.  326,  56  L.  Ed.  1107. 

In  tariif  law 

The  term  "of  similar  description,"  in  tariff 
acts  by  which  import  duties  are  levied  on 
certain  classified  goods  and  goods  "of  similar 
description,"  is  not  a  commercial  term,  as 
the  tariff  acts  do  not  contemplate  that  goods 
classified  under  it  shall  in  all  respects  be  the 
same.  Frankel  v.  German  Tyrolean  Alps  Co.» 
97  S.  W.  961,  962,  121  Mo.  App.  51  (quoting 
Greenleaf  y.  Goodrick,  101  U.  S.  278,  25  Ij. 
Ed.  845). 

Tariff  Act  July  24,  1897,  c.  11,  <  2,  Free 
List,  par.  604,  30  Stat.  196,  relating  to  books, 
libraries,  furniture,  and  "similar  household 
effects,"  does  not  include  automobiles,  be- 
cause they  are  not  "similar"  to  libraries, 
furniture,  etc.  United  States  v.  W.  R.  Grace 
&  Co.,  166  Fed.  748,  749,  92  0.  C.  A.  596. 

In  Tariff  Act  July  24,  1897,  c.  11,  S  7, 
30  Stat.  205,  relating  to  articles  ''similar" 
to  other  articles,  the  term  quoted  is  used  in 
the  sense  of  nearly  corresponding,  resembling 
in  many  respects,  somewhat  like,  or  having 
a  general  resemblance.  Tdrlff  A^st  July  24, 
c.  11,  f  7,  30  Stat  205,  relating  to  articles 
"similar"  to  othi^r  articles  "either  in  material, 
quality,  texture,  or  the  use,"  does  not  require 
that  similitude  should  exist  in  all  four  of 
the  respects  specified.  One  of  these  resem- 
blances will  sufiSce.  Sake  is  dutiable  as 
stiU  wine  by  similitude,  being  "similar"  to 
that  article  in  material  and  use  within  the 
meaning  of  the  similitude  clause  In  Tariff 
Act  July  24,  1897,  c.  11,  §  7,  30  Sta^  205, 
which  prescribes  the  classification  of  unenum- 
erated  articles  "similar  •  ♦  •  in  materi- 
al, *■•  •  use,"  etc.,  to  enumerated  ar- 
ticles. The  resemblance  in  material  arises 
from  the  fact  that  the  predominant  substance 
in  both  articles  is  alcohol,  and  that  there  is 
a  substantial  similarity  in  their  alcoholic 
strength;  the  percentage  of  alcohol  being 
about  18  in  sake  and  from  11  to  16  in  still 
wine.  The  resemblance  in  use  arises  from 
the  fact  that '  both  articles  are  drunk  for 
purposes  of  exhilaration,  and  are  capable  of 
producing  intoxication.  United  States  v.  Ko» 
mada  &  Co.,  162  Fed.  465,  468,  89  C.  C.  A. 
385. 

Within  the  meaning  of  the  similitude 
clause  in  Tariff  Act  July  24, 1897,  c.  11, 8  7, 30 
Stat  205,  ramie  sliver  resembles  cotton  sliver 
(1)  in  "material,"  because  it  is  a  vegetable  fi- 
ber ;  (2)  in  "quality,"  because  it  has  readied 
the  same  degree  of  purity,  or  freedom  from  ob- 
jectionable substances;  (3)  in  "texture,"  be- 
cause the  fibers  are  in  the  same  form ;  and  (4) 
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In  "use,"  because,  like  cotton  silver.  It  Is  spun 
Into  yarn  and  thread,  so  as  to  be  manufactured 
Into  fabrics.  Ramie  silver  Is  dutiable  as  cotton 
silver  by  similitude,  under  Tariff  Act  July 
24,  1897,  c.  11,  §  1,  Schedule  I,  par.  302,  80 
Stat  175.  F.  B.  Vandegrlf t  &  Co.  v.  United 
States,  164  Fed.  65,  173  Fed.  609,  611,  97 
C.  C.  A.  469. 

Horsehair  braids,  used  exclusively  in  the 
manufacture  of  hats,  are  dutiable  by  simili- 
tude, as  "braids  ♦  •  •  wholly  of  straw, 
*  *  •  suitable  for  making  or  ornament- 
ing hats,"  under  Tariff  Act  July  24,  1897,  c. 
11,  S  1,  Schedule  N,  par.  409,  30  Stat  189. 
To  apply  the  similitude  clause  in  Tariff  Act 
July  24,  1897,  c.  11,  |  7,  30  Stat  205,  it  is 
not  necessary  that  all  the  particulars  of  re- 
semblance mentioned  should  exist;  but  the 
presence  of  one  of  the  qualities  is  sufficient 
Where  an  unenumerated  article  has  a  very 
vague  and  questionable  resemblance  to  some 
enumerated  article,  and  is  exactly  identical 
with  another  enumerated  article,  its  status 
under  the  similitude  clause  in  Tariff  Act  July 
24,  1897,  c.  11, 1  7,  30  Stat  205,  Is  fixed  by  the 
latter  condition ;  the  former  being  disregard- 
ed. There  is  no  substantial  resemblance  be- 
tween a  horsehair  hat  braid  and  a  silk  braid 
in  material,  quality,  and  texture,  within  the 
similitude  clause  in  Tariff  Act  July  24,  1897, 
c  11,  §  7,  30  Stat  205.  While  there  Is  prob- 
ably a  greater  similarity  to  braids  of  silk 
than  to  braids  of  straw,  it  is  too  remote  to 
be  considered.  John  A.  Paterson  &  Co.  v. 
United  States,  166  Fed.  733,  92  C.  C.  A.  524. 

STMfTiAR  SCHEMB 

An  indictment  charging  misuse  of  the 
mails  in  furtherance  of  a  lottery  or  similar 
scheme  charged  that  defendants,  having  ac- 
quired certain  land,  conceived  the  idea  of 
platting  it  Into  lots  of  unequal  value  and  on 
a  certain  number  of  the  lots  erecting  houses, 
rendering  the  inequality  greater,  then  selling 
the  lots  at  |140  each,  the  particular  lot  se- 
cured by  a  purchaser,  however,  not  to  be 
known  or  identified  at  the  time  of  purchase, 
but  that  after  all  the  lots  were  sold,  there 
was  to  be  a  drawing  under  defendants'  super- 
vision by  which  the  lots  were  to  be  parceled 
out  by  lot  or  chance  to  each  purchaser  and 
deeded  in  accordance  with  the  drawing. 
Held,  that  such  scheme  was  in  all  respects 
similar  to  a  lottery,  and  that  the  furtherance 
thereof  by  means  of  letters  and  circulars  sent 
through  the  Post  Office  Department  constitut- 
ed a  violation  of  Criminal  Code  (Act  March 
4,  1909,  c.  321,  §  218,  35  Stat  1129),  prohibit- 
ing the  use  of  the  mails  in  furtherance  of  a 
lottery  or  similar  sdieme.  United  States 
▼.  Ridgway,  199  Fed.  286,  290. 

SmiUkRITT 

The  "similarity"  required  by  the  simili- 
tude clause  in  Tariff  Act  July  24,  1897,  c. 
U,  f  7,  30  Stat.  205,  is  a  real  or  substantial 
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similarity.    United  States  v.  Komada  &  Co., 
162  Fed.  465,  468,  89  a  O.  A.  385. 

SIMILITUDE 

See  Similar. 

SIMONY 

A  magic  healer  who  takes  the  money  of 
the  sick  is  engaged  In  a  fraudulent  practice. 
If  he  had  any  divine  power  and  was  selling 
it,  he  was  guilty  of  the  common-law  offense 
of  simony.  Bennett  v.  Ware,  61  S.  E.  546, 
551,  4  Ga.  App.  293. 

SIMPLE 

SIMPIiE  ADDITION 

''Simple  addition'*  is  the  process  of  unit- 
ing independent  amounts  in  one  sum.  In  re 
Manhattan  Bridge  No.  3  in  City  of  New  York, 
108  N.  Y.  Supp.  366,  367. 

SIMPLE  APPUAHCi: 

A  pine  stick,  three  feet  long,  an  inch 
wide,  and  half  an  inch  thick  is  within  the 
rule  that  it  is  not  the  master's  duty  to  in- 
spect "simple  appliances"  furnished.  Maslch 
V.  American  Smelting  &  Refining  Co.,  118 
Pac.  764,  767,  44  Mont  36. 

SIMS^E  ABBAUIiT 

IV  "simple  assault"  is  an  unlawful  at- 
tempt by  violence  to  do  injury  to  the  person 
of  another;  the  person  making  the  attempt 
having  the  present  ability  to  commit  such  in- 
jury. State  V.  Mills  (Del.)  69  Atl.  841,  842, 
6  Pennewill,  497. 

SIMPLE  BOND 

At  common  law  a  "simple  bond"  was  an 
obligation  to  pay  a  certain  sum  of  money  to 
a  named  obligee  on  demand  or  on  a  day  cer- 
tain. Burnsldc^  v.  Wand,  71  S.  W.  337,  347, 
170  Mo.  531,  62  L.  R.  A.  427. 

SIMPI.E  CONTRACT  DEBT 

The  consideration  stated  in  a  deed,  no 
vendor's  lien  being  reserved,  is  a  ''simple  con- 
tract debt"  within  the  statute  of  limitations. 
Harris  v.  Shield's  Bx'r,  69  S.  E.  933,  934,  111 
Va.  643. 

SmtPIiE  DOUBT 

A  "simple  doubt,"  as  contradistinguished 
from  an  "intricate"  or  "complicated"  doubt, 
may  be  such  a  "reasonable  doubt"  as  would 
require  an  acquittal;  Indeed,  every  reason- 
able doubt  may  be  accurately  said  to  be  a 
simple  doubt,  and  it  is  error  to  instruct  a 
Jury  that  it  must  not  acquit  if  it  has  a 
simple  doubt.  Hampton  v.  State,  39  South. 
421,  429,  50  Fla.  55. 

SIMPLE  ULBCENT 

Code,  §  4881,  defines  "simple  larceny"  as 
the  act  of  stealing,  taking,  and  carrying  away 
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tbe  goods  or  chattels  of  another,  and  provides 
a  maximum  penalty  therefor.  Section  4832 
increases  the  penalty  for  larceny  in  a  build- 
ing in  the  nighttime,  and  section  4833  increas- 
es the  penalty  for  larceny  in  a  building  in  the 
daytime,  where  the  value  of  the  property 
stolen  does  not  exceed  $20.  Held,  that  these 
sections  do  not  define  different  crimes  of  lar- 
ceny as  to  which  there  are  no  degrees,  but 
that  the  same  effect  is  obtained  by  varying 
the  punishment  according  to  the.  circumstanc- 
es, and  80  if  an  Indictment  alleges  with  rea- 
sonable certainty  that  the  accused  feloniously 
took,  stole,  and  carried  away  the  goods  or 
chattels  of  another,  it  charges  the  offense 
defined  by  secUon  4831,  and  if  in  addition  it 
charges  facts  increasing  the  penalty  provided 
in  another  section,  that  punishment  may  be 
imposed,  but  if  the  additional  allegation  is 
insufficient  for  that  purpose,  and  a  verdict  of 
guilty  is  returned,  the  conviction  is  valid  as 
for  simple  larceny,  and  accused  is  not  prej- 
udiced by  the  insufficiency  of  the  matter  in 
aggravation.  State  v.  Carter,  121  N.  W.  694, 
695,  144  Iowa,  280. 

If  a  person,  fraudulently  intending  to 
get  possession  of  the  money  of  another  and 
appropriate  the  same  to  his  own  use,  by  false 
representations  induces  the  owner  to  deliver 
the  money  to  him  for  the  purpose  of  being 
applied  for  the  owner's  use  or  benefit,  and 
then  appropriates  it  in  pursuance  of  the  orig- 
inal intent,  he  is  guilty  of  both  larcqj^  aft- 
er trust  delegated  and  simple  larceny,  and 
may  be  prosecuted  for,  and  convicted  of,  ei- 
ther offense.  Martin  v.  State,  61  S.  E.  334, 
123  Ga.  478. 

gIMPLC  LICENSE 

A  contract  by  a  patentee  giving  to  the 
grantee  a  right  to  make  or  use,  or  vend,  or 
to  make,  use,  and  vend,  the  invention  within 
a  specified  district,  is  a  **8imple  license,'*  and 
conveys  no  interest  in  the  patent  itself,  and 
such  a  licensee's  rights  cannot  be  affected 
by  any  Infringements  of  the  patent  within 
the  specified  district.  The  patentee  or  his 
assigns  may,  by  instrument  in  writing,  assign, 
grant,  and  convey  either  (1)  the  whole  patent, 
comprising  the  exclusive  right  to  make,  use, 
and  vend  the  invention  throughout  the  United 
States;  or  (2)  an  undivided  part  or  share  of 
that  exclusive  right;  or  (3)  the  exclusive 
right  under  the  patent  within  and  throughout 
a  specified  part  of  the  United  Stat^.  Rev. 
St.  §  4898.  A  transfer  of  either  of  these  three 
kinds  of  interests  is  an  assignment,  properly 
speaking,  and  vests  in  the  assignee  a  title  in 
so  much  of  the  patent  itself,  with  a  right  to 
sue  infringers;  in  the  second  case,  jointly 
with  the  assignor ;  in  the  first  and  third  cas- 
es, in  the  name  of  the  assignee  alone.  Any 
assignment  or  transfer  short  of  one  of  these 
is  a  mere  license,  giving  the  licensee  no  title 
in  the  patent,  and  no  right  to  sue  at  law  in 
his  own  name  for  an  infringement.  An  ex- 
clusive license  is  one  which  does  not  amount 


to  an  assignment  by  reason  of  something 
reserved  to  the  patentee.  A  conveyance  by  a 
patentee  to  another  of  the  sole  and  exclusive 
right  and  license  to  use  and  to  build  for  use 
within  territory  described  the  machines  of 
the  patent,  with  certain  express  exceptions, 
and  also  reserving  to  the  patentee  the  right 
to  build  machines  in  said  territory  for  use 
outside  thereof,  is  not  an  assignment,  but  is  in 
the  nature  of  an  exclusive  license,  and  the 
grantee  cannot  maintain  a  suit  for  infringe- 
ment of  the  patent  In  his  own  name  unless 
against  the  patentee,  nor  is  he  a  necessary 
party  to  such  a  suit  in  equity  by  the  pat- 
entee, although  he  is  a  proper  party  If  his 
interests  will  be  affected  by  the  decree,  and 
on  seasonable  objection  by  the  defendant 
may  be  made  a  party  In  the  discretion  of 
the  court  Bowers  v.  Atlantic,  Gulf  &  Pacific 
Co.,  162  Fed.  895,  898  (citing  Waterman  v. 
Mackenzie,  11  Sup.  Ct.  334,  138  U.  S.  252,  34 
L.  Ed.  923 ;  Hammond  v.  Hunt,  11  Fed.  Cas. 
391). 

SIMPLE  MELANCHOLLA 

**Simple  melancholia"  is  a  kind  of  Insan- 
itj',  and  some  of  its  pronounced  characteris- 
tics are  an  indifference  to  life  and  to  worldly 
interests  and  affairs,  and,  as  it  develops,  de- 
lusions will  develop,  and  the  usual  outcome 
is  a  suicidal  tendency ;  but  one  afflicted  with 
simple  melancholia  may  converse  apparently 
rationally,  write  apparently  intelligently,  and 
converse  with  friends,  so  that  the  affliction 
will  not  be  noticed.  The  main  condition  is  a 
change  in  the  emotions  and  disposition.  The 
mere  fact  that  one  is  suffering  from  simple 
melancholia  does  not  show  testamentary  in- 
capacity, but  to  establish  testamentary  In- 
capacity the  insanity  and  the  delusions  mast 
have  directly  affected  the  testamentary  act. 
In  re  Dolbeer's  Estate,  88  Pae.  685,  708,  149 
Oal.  227,  9  Ann.  Ca&  795. 

SIMPLE  TOOL 

An  implement  having  a  wooden  handle 
about  three  feet  long,  inserted  in  an  iron 
cross-head,  having  a  hammer  face  on  one  end 
and  a  pick  point  on  the  other  end,  is  a  "sim- 
ple tool,"  which  the  master  need  not  inspect. 
Lehman  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co, 
122  N.  W.  1059, 1061,  140  Wis.  497. 

A  "cant  hook,"  consisting  of  a  large 
handle  of  wood,  over  which  an  iron  cuff  Is 
slipped  and  fastened  a  few  inches  from  the 
bottom,  into  which  cuff  a  hook  is  fastened  by 
a  bolt,  and  which  is  operated  by  hand  by  the 
operator  catching  hold  of  the  handle,  and 
placing  the  hook  on  a  log,  and  using  the  im- 
plement as  a  lever,  is  not  a  ''simple  toor; 
and  the  servant  Is  not  negligent  in  nsdng  it, 
unless  he  knows  of  defects  therein,  or  ought 
to  have  known  thereof  by  the  use  of  ordinary 
care.  Parker  v.  W.  <X  Wood  Lamber  Co.,  54 
South.  252,  253,  98  Miss.  750,  40  L.  B.  A.  (N. 
S.)832. 
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A  dry  or  simple  trtist  Is  one  as  to  which 
the  trustee  has  no  duties  to  perform  and  the 
cestui  que  trust  has  the  entire  management 
of  the  estate.  It  Is  a  simple  separation  of  the 
equitable  and  legal  estates  which  can  be  unit- 
ed at  the  option  of  the  cestui  que  trust. 
It  is  not  to  be  confounded  with  those  trusts 
which  are  created  upon  a  declared  condition 
which  has  passed  away  by  the  cessation  of 
the  reason  for  the  continuance  of  the  tnist, 
as,  for  instance,  a  trust  established  for  the 
benefit  of  a  married  woman  who  becomes  dis- 
covert, thus  discontinuing  the  trust.  Carpen- 
ter V.  Carpenter's  Trustee,  84  S.  W.  737,  738, 
119  Ky.  582,  68  L.  R.  A.  637,  115  Am.  St. 
Rep.  275  (citing  WooUey  v.  Preston,  82  Ky. 
415 ;  Thomas  r.  Harkness,  76  Ky.  [13  Bush] 
23). 


Civ.  Code,  §  1336,  providing  that  "words 
in  a  will  referring  to  death  or  survivorship 
simply  relate  to  the  time  of  the  testator's 
death  unless  possession  is  actually  postponed, 
when  they  must  be  referred  to  the  time  of 
possession,"  has  no  application  to  the  con- 
struction of  a  wUl  containing  words  of  limi- 
tation  upon  a  death  coupled  with  a  contin- 
gency such  as  dying  without  issues ;  this  not 
being  death  "simply."  In  re  Carothers'  Es- 
tate, 119  Pac.  926,  928, 161  CaL  688. 

SIMPLEX  OBLIGATIO 

St  4  Anne,  a  16,  §  13,  like  Rev.  St  Mo. 
1899,  I  864,  relative  to  tender  of  the  amount 
actually  due  on  a  penal  bond,  covers  bonds 
for  a  penalty  with  a  condition  or  defeasance 
by  which  they  shall  become  void  upon  the 
payment  of  a  lesser  sum,  but  it  also  covered 
actions  for  debt  brought  upon  any  single  bill 
or  upon  any  Judgment,  in  which  case  the  de- 
fendant may  discharge  himself  by  paying  in- 
to court  the  full  amount  of  the  debt,  bond,  or 
Judgment  with  interest  and  costs.  The  Mis- 
souri Statute  contains  no  such  provision. 
Such  bonds  are  not  treated  by  the  Missouri 
courts  as  falling  within  the  same  class  as 
penal  bonds,  but  are  treated  like  any  other 
agreement  to  pay  money  where  the  plaintiff 
is  entitled  to  recover  what  he  can  prove  was 
actually  due  at  the  time  the  suit  was  brought. 
In  other  words,  such  a  bond  is  properly  a 
"simplex  obligatio,"  whereas  a  bond  for  the 
payment  of  money  upon  a  condition  is  de- 
nominated a  double  or  conditional  bond. 
Burnside  v.  Wand,  71  S.  W.  337,  342, 170  Mo. 
531,  62  L.  R.  A.  427. 

SIMUUTION 

In  French  law  **collusion,''  or  **slmula- 
tlon,"  l8  "a  fraudulent  arrangement  be- 
tween two  or  more  persons  to  give  a  false  or 
deceptive  appearance  to  a  transaction  in 
which  they  engage."  Sere  v.  Darby,  43 
South.  255,  258,  118  La.  619. 


Where  a  petition  shows  that  a  Judgment 
debtor  bought  Immovable  property  through 
an  interposed  person.  In  whose  name  title 
was  taken  in  order  to  screen  and  cover  it 
from  the  pursuit  of  his  creditors,  and  that 
the  vendor  of  the  property  waa  not  a  party  to 
the  scheme  to  defraud,  and  sold  in  good 
faith,  believing  the  interposed  person  the  real 
purchaser,  the  sale  itself  not  befhg  attacked, 
and  the  only  object  of  the  suit  is  to  have  it 
decreed  that  the  Judgment  debtor  is  the  true 
owner,  and  not  the  interposed  i)er8on,  the 
action  is  one  in  declaration  of  simulation, 
not  to  annul  the  sale,  but  to  expose  the  real 
vendee.  Hoffmann  v.  Ackermann,  35  South. 
293,  294, 110  La.  1070. 

SIMULTANEOUS 

The  word  "simultaneous'*  may  be  used 
according  to  the  subject-matter  to  which  it 
refers  in  a  sense  that  does  not  imply  absolute 
synchronism,  and,  while  the  word  may  be  thus 
used  to  imply  absolute  synchronism,  the  use 
of  the  word  in  the  making  of  wire  glass  re- 
fers only  to  the  laying  of  the  wire  and  roll- 
ing the  first  sheet  of  glass,  and  not  to  the 
whole  operation.  Highland  Glass  Co.  v. 
Schmertz  Wire  Glass  Co.,  178  Fed.  944,  963, 
966,  967,  102  C.  C.  A.  316. 

SIMtTLTAlfEOUSLY 

The  word  "simultaneously,"  within  the 
rule  that  to  warrant  the  Joinder  of  several 
persons  in  a  bill  for  relief  the  wrongful  act 
must  be'of  such  a  character  as  to  necessarily 
call  upon  all  the  orators  "simultaneously," 
affecting  all  in  the  same  manner,  though  not 
necessarily  to  the  same  extent,  means  not  at 
the  very  same  instant,  but  substantially  the 
same  time.  Cloyes  v.  Mlddlebury  Electric 
Co.,  66  Atl.  1039, 1042,  80  Y 1 109,  U  L.  B.  A. 
(N.  S.)  693. 

The  word  "simultaneously"  means  at  the 
same  time  and,  as  applied  to  an  alleged  in- 
fringement of  a  patent,  if  the  machinery  in 
question  at  any  time  during  the  operation 
moves  "simultaneously"  as  does  the  machin- 
ery of  the  alleged  infringed  patent,  such  al- 
leged Infringing  machinery  is  within  the 
claim,  though  its  respective  movement  may 
begin  and  end  at  different  times.  United 
Shirt  &  Collar  Co.  v.  Seattle,  149  Fed.  736, 
742.  79  C.  C    A.  442. 

The  word  "simultaneously,**  used  in  a 
patent  to  describe  the  operation  of  the  parts 
of  a  machine  which  in  t&ct  operate  progres- 
sively to  complete  the  article  produced,  must 
be  construed  to  mean  that  the  parts  operate 
unitedly,  harmoniously,  and  in  concord,  and 
not  at  the  same  instant  of  time.  E.  J.  Man- 
ville  Mach.  Co.  v.  Excelsior  Needle  Co.,  167 
Fed.  538,  540,  93  C.  C.  A.  216. 

SINCE 

"Since**  means  "after,"  "from  the  time 
of.*'    An  allegation  that  a  condition  has  ex- 
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Isted  "stnce"  a  certain  date  does  not  Include 
that  date.  Lawver  v.  Great  Northern  B.  Co., 
105  N.  W.  1129,  97  Minn.  86. 

The  Primary  Election  Law.  (I^^ws  1899, 
p.  970,  a  473,  §  3,  Bubd.  1),  relating  to  the  en- 
rollment of  voters  at  primary  elections,  re- 
quires each  voter  to  declare  that  he  "has  not 
enrolled  with  or  participated  In  any  primary 
election  or  convention  of  any  party  since  the 
first  day  of  last  year."  Such  law  also  pro- 
vides that  such  declaration  shall  be  made 
on  the  regular  registration  days  preceding 
elections,  and  shall  be  deposited  In  the  ballot 
boxes,  which  shall  remain  unopened  until  the 
Tuesday  following  the  next  succeeding  day 
of  the  general  election.  Q?he  ballots  are  then 
opened,  the  blanks  examined,  and  there  is  set 
opposite  the  name  of  each  elector  In  the  en- 
rollment book  the  number  designated  by  him 
on  the  enrollment  blank.  This  must  be  done 
before  the  15th  of  December  and  the  enroll- 
ment books  thus  made  up  go  Into  effect  on 
the  1st  day  of  January  following,  and  remain 
In  force  until  the  1st  day  of  the  following 
January,  when  they  are  superseded  by  new 
books.  Held  that,  though  the  declaration  Is 
made  In  October,  It  should  be  treated  as  If 
made  on  January  1st  following,  when  it  be- 
comes effective,  and  the  statements  that  the 
voter  has  not  enrolled  ''since  the  first  day  of 
last  year"  must  be  considered  as  referring 
to  the  day  on  which  it  takes  effect.  In  re 
Duffy,  109  N.  Y.  Supp.  979,  981,  125  App.  Dlv. 
406. 

As  applicable  to  future 

The  word  "since"  Is  not  always  limited 
In  meaning  to  the  time  between  the  present 
and  a  certain  past  event  or  a  space  of  time 
between  two  certain  past  events,  but  some- 
times reaches  beyond  the  present  and  embrac- 
es future  time,  and,  when  used  as  a  preposi- 
tion, may  mean  "during  or  within  the  time 
after ;  ever  after,  or  at  a  time  after;  from 
and  after  the  time,  occurrence,  or  existence 
of.'*  Const,  art  13,  $  6,  provides  for  the  for- 
feiture for  taxes  of  1,000  acres  or  more  for 
failure  to  enter  them  on  the  land  books  for 
any  five  successive  years  after  the  year  1869. 
Laws  1882,  c.  130,  |  39,  making  It  the  duty  of 
a  landowner  to  have  his  land  entered  on  the 
land  books  of  the  county,  and  cause  himself 
to  be  charged  with  the  taxes  thereon,  and 
pay  them,  provides  that,  when  for  any  five 
successive  years  since  the  9th  day  of  April, 
1873,  the  owner  of  a  tract  of  land  less  than 
1,000  acres  in  extent  shall  not  have  been 
charged  on  such  books  with  state  taxes  on 
the  land,  It  shall  be  forfeited  by  operation  of 
law  and  the  title  thereto  vested  In  the  state. 
Held,  that  the  phrase  "since  the  9th  day  of 
April,  1873,"  means  all  time  after  such  date, 
and  not  merely  the  period  between  such  date 
and  the  time  of  enactment  of  the  act  of  1882. 
State  V.  Mathews,  09  S.  E.  644,  650,  68  W. 
Va.89. 


As  subsequent 

It  has  been  held,  in  a  bill  for  infringe- 
ment of  letters  patent  alleged  to  have  been 
Issued  In  1879  and  assigned  to  the  complain- 
ant in  1880,  that  an  averment  of  an  infringe- 
ment of  the  latter's  rights  "since"  the  date 
of  the  patent  wlU  be  construed  as  meaning 
after  or  subsequent  to  the  date  of  the  patent 
and  not  "ever  since"  that  time.  Edison  Elec- 
tric Light  Go.  V.  EiQuitable  Life  Assur.  Soc 
of  United  States,  55  Fed.  478,  48a 

SINGLE 

See  Unmarried. 

SmOIiE  BONB 

See  Simplex  Obligatia 

Sm OIiE  CAMERA 

A  claim  of  a  reissued  patent  of  *a  cam- 
era having  a  single  stationary  lens*'  is  the 
same  as  a  claim  in  the  original  patent  "a  sin- 
gle camera,**  and  a  single  sensitized  tape-film 
is  "a  tape-film."-  Edison  v.  American  Muto- 
scope  &  Biograph  Oa,  144  Fed.  121,  123. 

SINOIiE  COMPONENT  MATEBIAXi 

The  Tariff  Act,  providing  that  the  '•com- 
ponent material  of  chief  value"  in  imported 
merchandise  shall  be  held  to  be  that  compo- 
nent material  which  shall  exceed  in  value 
any  other  "single  component  material"  of  the 
article,  and  the  value  of  the  component  mate- 
rial shall  be  determined  with  reference  to 
the  value  of  the  components  in  their  condi- 
tion as  found  in  the  article,  means  the  state 
which  the  materials  are  in  when  put  to- 
gether, without  regard  to  their  value  after 
being  advanced  to  completion;  and  articles 
of  cotton  covered  with  varnish,  in  which,  be- 
fore combination,  the  latter  is  of  less  value, 
should  be  regarded  as  composed  in  chief 
value  of  cotton.  Irrespective  of  the  fact  that 
subsequent  labor  in  applying  the  varnish  may 
render  It  the  component  of  chief  value  In  the 
completed  articles.  United  States  v.  Johnson 
&  Johnson,  154  Fed.  39,  83  C.  a  A.  151,  re* 
versing  146  Fed.  148. 

SINGLE  CORDS 

See  Single  Strands  or  Cords. 

SINGLE  DWELLING  HOUSE 

The  use  of  a  dwelling  house  as  an  asylum 
in  which  to  treat  patients  for  the  liquor,  opi- 
um, tobacco,  and  morphine  habits  is  not  a  vio- 
lation of  a  provision  In  the  deed  thereof  that 
no  building  other  than  one,  "single  dwelling 
house"  shall  'be  erected,  placed,  or  maintain- 
ed on  said  lot,  since  doubts  should  be  resolv- 
ed In  favor  of  the  grantee,  when  the  meaning 
Is  not  plain.  Stone  v.  Plllsbury,  45  N,  B. 
768,  167  Mass.  332. 

SINGLE  FABE 

See  Passenger  Paying  Fare. 
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SINGUB  IMPROVEMEUT 

Where  one  improTement  district  Is  form- 
ed for  the  making  of  two  improvements,  the 
two  improvements  must  be  treated  as  one 
within  Klrby's  Dig.  {  6683,  limiting  the  cost 
of  a  "single  improvement'*  Bateman  v.  Board 
of  Com'fs  of  Improvement  Dist  No.  1  of  City 
of  aarendon,  148  S.  W.  1062,  1063,  102  Ark. 
306. 

SIKOI.E.UNE  RATES 

The  distinction  in  Laws  1905,  c  863,  es- 
tablishing rates  for  transportation  of  oil,  be- 
tween *'8ingle-line  rates"  and  "double-line 
rates,**  is  between  rates  for  shipment  over 
a  single  line  and  for  shipment  over  more 
than  one  line.  Tucker  v.  Missouri  Pac.  By. 
Co.,  106  Pac.  89,  90,  82  Kan.  222. 

UNGIiE  OBLIGATION 

*'A  'single  obligation*  is  one  without  any 
penalty,  as  where  I  simply  promise  to  pay 
you  $100.**  United  States  v.  Green,  136  Fed. 
618,  647  (quoting  2  Bouv.  Law  Diet.  254). 

SINGLE  P£BSON 

As  family,  see  Family. 

SINGLE  BAILBOAD 

For  the  purposes  of  chapter  227  of  the 
Acts  of  1872-73,  as  well  as  chapter  41  of  the 
Acts  of  1907,  two  railroads,  operated  in  con- 
nection with  one  another,  under  a  lease  of 
one  by  the  other,  or  otherwise,  constitute  a 
"single  railroad.'*  Coal  &  Coke  Ry.  Co.  v. 
Conley,  67  S.  E.  613,  632,  67  W.  Va.  129. 

8nrOL£  BOOM 

As  dwelling  house,  see  Dwelling — ^Dwell- 
ing Qouse. 

SnrOLE-STAMP  SPIBIT8 

•*Shigle-stamp  spirits,*'  within  St  1909. 
f  4114A  et  seq.,  imposing  a  tax  on  the  busi- 
ngss  of  compounding,  rectifying,  adulterat- 
ing, or  blending  distilled  spirits  known  and 
designated  as  single  stamped  spirits,  is  not 
confined  to  whisky,  but  includes  any  distilled 
alcoholic  spirits  used  as  a  beverage  whether 
single  or  double  stamped.  Dr.  C.  Bouvler 
Specialty  Co.  v.  James,  118  S.  W.  381,  133  Ky. 
580. 

8IK6LE  STBAlfDS  OB  COBDS 

The  provision  in  the  Tariff  Act.  relating 
to  gloves  stitched  with  more  than  three  "sin- 
gle strands  or  cords,**  does  not  include  gloves 
having  but  three  points  each,  each  point  hav- 
ing three  distinct  rows  of  stitching,  though 
the  stitching  shows  nine  chains  of  embroid- 
ery on  the  outside  of  the  backs  of  the  gloves 
and  nine  single  rows  of  stitching  on  the  in- 
side. United  States  y.  La  Fetra,  172  Fed. 
2d7,  298. 

8I1IGLE  SUBJECT 

Where  all  the  provisions  of  a  statute 
fairly  relate  to  the  same  subject,  have  a  nat- 


ural connection  with  it,  or  are  the  incidents 
or  means  of  accomplishing  it,  the  subject  is 
single  within  Const,  art  4,  §  28.  State  v. 
Smith,  135  S.  W.  465,  467,  233  Mo.  242,  33  L. 
K.  A.  (N.  S.)  179. 

SINGLE  TBAnr 

A  freight  trail)  scheduled  to  nm  regular- 
ly between  points  in  different  states  is  a 
"single  train**  throughout  such  run  and  at  aU 
times  subject  lo  the  provisions  of  Safety  Ap- 
pliance Act  March  2,  1&93,  c.  196,  27  Stat. 
531,  as  amended,  although  some  of  the  cars 
composing  it  may  have  been  left  and  others 
taken  on  at  different  stations,  and  although 
after  entering  the  second  state  the  engine, 
caboose,  and  train  crew  may  have  been  chang- 
ed. In  such  case,  if  at  any  one  or  more 
points  in  the  run  a  sufficient  number  of  the 
cars  composing  the  train  are  not  equipped 
with  air  brakes  to  meet  the  requirement  of 
the  act,  the  railroad  company  is  liable  to  the 
penalty  imposed  for  its  violation,  but  to  one 
penalty  only.  United  States  v.  Chicago  Great 
Western  Ry.  Co.,  162  Fed.  775»  776,  780. 

SINGLE  TBAHSACTION 

See  Jeopardy. 

SINKING 

As  used  in  Rev.  Codes,  {  8536,  requires 
the  use  of  steel  cages  eciuipred  with  doors  in 
mine  shafts  over  300  feet  deep,  provided  that, 
when  such  cage  is  used  for  sinking:  only,  it 
need  not  be  so  equipped,  the  term  "sinking" 
was  not  technical,  but  meant  to  descend,  to 
go  down,  to  excavate  downward  without  sub- 
stantial deviation  from  a  straight  line,  ex- 
tending from  the  point  of  beginning  toward 
the  colter  of  the  earth,  and,  hence,  did  not 
include  the  catting  of  stations  so  as  to  re- 
lieve the  operators  from  providing  doors  to 
the  cages  during  such  operations.  Oster- 
holm  V.  Boston  &  Montana  Consol.  Copper 
ft  Silver  Mining  Co.,  107  Pac.  499,  503,  40 
Mont.  608. 

SINKING  FUND 

The  object  of  every  ''sinking  fund"  is  to 
diminish  the  debt  whose  existence  warranted 
its  foundation.  Levy  v.  McClellan,  89  N.  E. 
569,  573,  196  N.  Y.  178  (quoting  Bank  for  Sav- 
ings V.  Grace,  7  N.  E.  162,  168, 102  N.  Y.  313- 
326). 

"A  'sinking  fund'  may  be,  and  generally 
is,  intended  as  a  cumulative  security  for  the 
payment  of  the  debt  with  which  it  is  con- 
nected." Tennessee  Bond  Cases,  5  Sup.  Ct 
974,  1098,  114  U.  S.  663,  698,  29  L.  Ed.  281. 

The  city  of  Spokane  attempted  to  issue 
bonds  the  proceeds  of  part  to  be  used  for  pub- 
lic improvements,  and  of  part  to  be  placed  in 
a  fund  for  retiring  the  bonds  at  their  matu- 
rity. Rem.  &  Bal.  Code,  §  7507,  subd.  5,  au- 
thorizes the  city  to  issue  bonds  in  place  of  or 
to  supply  means  to  meet  maturity  bonds  or 
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for  the  consolidation  or  funding  of  the 
same.  Held,  that  as  a  sinking  fund  contem- 
plated by  the  statute  Is  one  arising  from  par- 
ticular taxes  lmi)osed  or  duties  which  are 
appropriated  toward  the  payment  of  a  public 
debt,  and  can  by  no  contrivance  be  created 
as  part  of  the  debt  itself,  and  as  the  payment 
of  interest  upon  the  funding  bonds  would 
consume  all  their  earnings,  such  issue  was 
invalid,  it  being  apparent  that  the  nature  and 
purposes  of  law  as  well  as  the  character  of 
a  sinking  fund  was  utterly  misconceived. 
Murphy  v.  City  of  Spokane,  117  Pac.  476, 
480,  64  Wash.  681. 

SINKIirO  FUND  TAX 

A  "sinking  fund  tax"  is  raised  to  be  ap- 
plied to  the  payment  of  the  principal  and  in- 
terest of  a  public  loan  or  obligation.  Brooks 
V.  incorporated  Town  of  Brooklyn,  124  N.  W. 
868,  872,  146  Iowa,  136,  26  L.  R.  A.  (N.  S.)  425. 

SISTER 

As  legltiaate  relation 

The  words  "child,"  "children,"  ••broth- 
er," or  "sister,"  in  Burns'  Ann.  St  1908,  §§ 
2992,  2993,  2996,  relating  to  descent,  mean 
legitimates  only,  so  that  on  the  death  of  an 
intestate  leaving  neither  children  nor  other 
descendants,  nor  husband,  father,  or  mother, 
but  a  brother  of  the  full  blood,  and  the  de.- 
scendants  of  two  illegitimate  half-brothers, 
the  surviving  brother  took  the  entire  estate. 
Truelove  v.  Truelove,  86  N.  E.  1018,  1020,  88 
N.  E.  516,  172  Ind.  441,  27  L.  R.  A,  (N.  S.) 
220. 

Half  U.  «d 

In  Eng\  md  it  has  long  been  settled  that 
whenever  thi^  word  brother  or  "sister"  is  used 
in  a  statute  without  limitation  it  includes 
half  brothen.  or  sisters,  respectively.  Under 
Gen.  St  1902,  {  296,  providing  that  where  a 
legatee  being  a  brother  of  the  testator  shall 
die  before  him,  the  issue  of  the  legatee  shall 
take  the  estate  bequeathed,  the  issue  of  the 
half-brother  designated  as  a  beneficiary  in 
a  will  who  I  redeceased  the  testatrix,  are  en- 
titled to  thi  legacy ;  the  word  brother  in  the 
statute  incl  ^Ing  half-brother.  Seery  v.  Fitz- 
patrick,  65  AU.  964,  966,  79  Conn.  662,  9  Ann. 
Gas.  139. 

Ky.  St  1909,  §  1219,  makes  it  Incest  for 
any  one  to  carnally  know  his  sister.  Section 
2090,  prohibiting  a  man  from  marrying  his 
sister,  makes  no  distinction  between  those 
of  the  whole  and  the  half  blood,  nor  does 
section  1393,  subsec.  3,  governing  descent  and 
distribution  save  that  the  sister  of  the  whole 
has  twice  the  share  of  the  sister  of  the  half 
blood.  Held  that  in  view  of  those  statutes, 
it  is  incest  for  one  to  carnally  Know  his  half- 
sister.  Bnrdue  v.  Commonwealth,  138  S.  W. 
296,  297,  144  Ky.  428. 

Ky.  St  I  2064  (Russell's  St.  t  3841),  pro- 
vides that  where  a  devise  is  made  to  several 


as  a  class,  and  one  or  more  shall  die  before, 
and  another  or  others  shall  survive,  testator, 
the  share  or  shares  of  those  dying  shall  go 
to  his  or  their  descendants,  or,  if  none,  to 
the  surviving  devisees.  Section  4841  (sec- 
tion 8964)  provides  that  If  a  devisee  dies  be- 
fore testator,  or  Is  dead  at  the  making  of  the 
will,  leaving  issue  who  survive  testator,  snch 
issue  shall  take  as  the  devisee  would  have 
done.  Testator  devised  the  remainder,  after 
a  life  estate  in  land,  to  his  brothers  and  sis- 
ters. He  had  one  sister  who  died  without 
issue,  before  he  did,  and  a  half  ulster  who 
died  before  the  will  was  made,  leaving  Issue 
who  survived  him.  Held,  that  the  will  must 
be  construed  to  mean  '^sisters"  as  a  class, 
which  being  the  case,  the  devise  was  con- 
trolled by  section  4841,  and  the  descendants 
of  the  half-sister  took  the  share  she  would 
have  had  she  survived  testator.  Barn- 
hill  V.  Sharon,  121  S.  W.  983,  984, 135  Ky.  70. 

SISTER  HOOK 

A  "sister  hook"  is  defined  as  "a  pair  of 
hooks  so  mounted  that  they  face  and  overlap 
each  other;  match  hooks."  Louden  Machin- 
ery Co.  V.  Janesvllle  Hay  Tool  Co.,  141  Fed. 
975,  985  (quoting  and  adopting  definition  in 
Stand.  Diet). 

"Clip  hooks"  are  "two  regular  iron  hooks 
having  one  side  flat,  suspended  (reversed  to 
one  another)  from  a  small  iron  thimble.  By 
overlapping,  these  two  shapes  form  one  com- 
plete Inclosing  hook.  These  are  also  known 
as  "sister  hooks."  Louden  Machinery  Co. 
V.  Janesvllle  Hay  Tool  Ck>.,  148  Fed.  686^  eOS, 
78  C.  C.  A.  648  (quoting  and  adopting  the  defi- 
nition in  Patterson's  Nautical  E^cyc  "Clip 
Hooks"). 

SITE 

See  County  Site. 

In  Rev.  Codes  1899,  §t  701,  to  708,  pro- 
viding for  the  selection  of  a  schoolhouse  site, 
the  word  "site"  does  not  of  itself  necessarily 
mean  a  place  or  tract  of  land  fixed  by  defi- 
nite boundaries.  Petersburg  School  Dlst.  of 
Nelson  County  v.  Peterson,  103  N.  W.  T56, 
758,  14  N.  D.  344. 

A  notice  of  election  for  the  removal  of  a 
county  seat  Is  not  objectionable  in  using  the 
word  "site"  in  respect  to  both  building  and 
offices.  The  word  "location"  is  used  in  the 
statute  in  respect  to  offices,  and  while  It  may 
be  preferable,  both  words  are  frequently  em- 
ployed in  the  same  sense,  and  no  confnslon 
could  have  resulted.  Stanton  v.  Board  of 
Sup'rs  of  Essex  County,  96  N.  Y.  Supp.  840, 
842,  48  Misc.  Rep.  415. 

SITIO  DE  GANADO  MAYOR 

Under  Spanish  or  Mexican  grants,  a 
"sitlo  de  ganado  mayor"  was  a  square  league, 
and  appears  to  have  been  the  only  unit  in 
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estimating  the  superficies  of  land.  Corrlgan 
y.  State,  94  S.  W.  95,  100,  42  Teoc  Qr.  App. 
171. 

SITTING 

The  word  •'sitting,*'  as  nsed  In  Hurd's 
Rev.  St.  1901,  a  88,  §  132,  which  provides 
that  any  person  who  shall  at  any  time  or 
"sitting,"  by  playing  at  cards  lose  to  any 
person  so  playing  any  money  amounting  to 
$10,  and  shall  pay  the  same,  may  sue  and 
recover  the  money  by  action  in  assumpsit,  Is 
construed  to  Include  "all  that  transpires  in 
playing  the  game  of  draw  poker  from  the 
time  certain  players  begin  playing  together 
on  any  one  occasion  until  they  cease  playing 
together  on  that  occasion,  no  matter  how 
many  hands  are  played."  Zellers  v.  White, 
70  N.  B.  669,  672,  208  111.  518,  100  Am.  St. 
Hep.  243. 

A  decision  or  "sitting"  of  the  circuit 
court  is  over  after  the  final  discharge  of  the 
jury  for  the  term,  thougli  no  formal  ad- 
journment is  had  until  the  next  ensuing 
term  begins,  und  special  sittings  are  held  aft- 
er the  discharge  of  the  Jury.  According  to 
the  practice  throughout  the  state,  the  circuit 
courts  meet  on  the  first  day  of  the  term,  and 
continue  their  sessions  from  day  to  day  until 
they  have  disposed  of  all  the  cases  on  their 
several  dockets.  These  sittings  are  those 
that  are  referred  to  in  the  rule  by  the  use  of 
the  words  'the  sittings  of  the  term,'  but  they 
do  not  include  special  sittings  held  after 
'the  sittings  of  the  term'  for  the  purpose  of 
keeping  the  court  In  session  during  the  term 
for  the  transaction  of  such  business  as  may 
arise  from  time  to  time  after  the  regular  sit- 
ting has  ended."  Hays  v.  Philadelphia,  W. 
&  B.  R.  Co.,  58  Atl.  439,  441,  99  Md.  413  (quot- 
ing Gaines  v.  Lamkin,  33  Atl.  459,  82  Md.. 
129). 

SITUATE 

Oorporations     . 

The  word  '^situated,"  In  Laws  1851,  c.  95, 
I  9,  providing  that  penalties  imposed  on  an, 
insurance  company  for  doing  business  in  the 
state  without  a  certificate  may  be  recovered 
by  the  district  attorney  of  the  county  in  which 
the  company  or  agent  is  situated,  refers  to 
the  place  where  the  agent  is  when  he  does 
the  business  or  act  complained  of — ^the  place 
which  he  makes  his  office  for  that  business. 
People  V.  Imlay  (N.  Y.)  20  Barb.  68,  7& 

As  used  in  a  statute  providing  for  ac- 
tions -  against  a  corporation,  to  be  brought 
In  the  county  in  which  it  is  ''situated*'  or  has 
its  principal  office  or  place  of  business,  the 
term  "situated"  contemplates  more  than  the 
mere  temporary  pa^esence  of  an  agent  in  the 
county,  for  the  purpose  of  transacting  the 
company's  business.  The  fact  that  an  agent 
.of  the  corporation  receives  and  answers  cor- 
respondence, and  keeps  blank  suppllfis  in  his 


residence  in  a  county,  is  not  sufficient  to 
show  that  the  corporation  maintains  an  office 
there.  Security  Mut  Life  Ins.  Ck>.  v.  Ress, 
106  N.  W.  1037,  1039,  76  Neb.  141. 

A  domestic  life  insurance  corporation  is 
"situated,"  within  Code  Civ.  Proc.  §  55,  au- 
thorifting  such  a  corporation  to  be  sued  in 
the  county  in  which  it  \b  situated,  in  any 
county  in  which  it  maintains  an  agent  or 
servant  engaged  in  transacting  the  business 
for\which  it  exists.  Bankers'  Life  Ins.  Co. 
of  Lincoln  v.  Robbins,  73  N.  W.  269,  270,  53 
Neb.  44 ;  Id.,  75  N.  W.  585,  586,  55  Neb.  117. 
See,  also.  Western  Travelers*  Ace  Ass'n  y. 
Taylor,  87  N.  W.  950,  62  Neb.  783. 

SITUATION 

See  Dangerous  Situation, 

SITUS 

See  Business  Situs. 

The  word  "situs'*  means  site,  situation, 
location;  a  place  where  a  thing  is.  Qreene 
County  V.  Wright,  64  S.  B.  951,  953,  126  Ga. 
504. 

"Situs"  or  situation  imports  fixedness  of 
location,  and  while  in  its  natural  significa- 
tion the  term  is  applicable  only  to  landed 
estates  which  are  really  fixed  and  immovable, 
it  is  also  applied  to  personal  property  as  an- 
nexing it  to  the  individual  to  whom  it  be- 
longs. Callender  Navigation  Co.  v.  Pomeroy, 
122  Pac.  768,  761,  61  Or.  343. 

The  "situs**  of  personal  property  of  every 
description  is  the  domicile  of  the  owner. 
Commonwealth  v.  Union  Refrigerator  Transit 
Co.,  80  S.  W.  490,  491, 118  Ky.  131. 

"In  the  absence  of  some  statute  regulat- 
ing the  *sltus*  of  property  for  taxation,  it  is 
governed  by  the  common  law  in  regard  to 
actual  situs.  It  is  competent,  however,  for 
the  Legislature  to  give  thereto  for  the  pur- 
pose of  taxation  any  situs  it  sees  fit,  subject 
to  the  rule  of  uniformity  and  to  the  limita- 
tion that  there  must  be  some  appreciable 
relation  between  the  municipality  exacting 
the  tax  and  the  person  upon  whom  the  bur- 
den is  cast,  either  directly  or  by  reference  to 
the  property  taxed,  from  which  there  can  rea- 
sonably be  seen  reciprocal  duties  to  accord 
benefits  on  the  one  hand,  and  to  respond 
therefor  on  the  other.  Whether  that  relation 
does  or  does  not  exist  In  any  given  circum- 
stance is  so  conclusively  a  legiiilative  ques- 
tion that  nothing  short  of  manifestly  capri- 
cious action,  amounting  to  a  taking  of  prop- 
erty for  a  public  use  without  just  compensa- 
tion, will  Justify  Judicial  interference.**  Chi- 
cago &  N.  W.  R.  Co.  V.  State,  108  N.  W.  557, 
589,  128  Wis.  553. 

Of  franchise  ^ 

"Under  the  statutes  of  this  state,  fran- 
chises must  be  classed  as  property  subject 
to  taxation.  The  franchise  so  assessable  may 
be  classified  as  creative  and  special.    The 
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creation  of  a  corporation,  the  grant  of  power 
to  exist  and  act  as  such,  Is,  In  Itself,  a  fran- 
chise, and  It  has  been  distinctly  decided  that 
such  franchise  is  assessable  as  property.  This 
creative  franchise  is  inseparable  from  the 
being  or  personality  of  the  corporate  body, 
and  hence  it  must  have  Its  situs  wherever 
the  corporate  entity  has  its  domicile  or  resi- 
dence, and  this,  in  law,  is  the  place  where 
its  principal  place  of  business  is  situated." 
This  being  true,  it  follows  under  the  expjess 
mandate  of  the  statutes  that  such  franchises 
must  be  assessed  and  taxed  In  the  county 
where  its  principal  place  of  business  is  lo- 
cated. San  Joaquin  &  K.  R.  Canal  &  Irriga- 
tion Co.  V.  Merced  County,  S4  Pac.  285,  286, 
2  CaL  App.  5d3. 

SIX  MONTHS  RULE 

The  rule  that,  If  a  public  service  corpora- 
tion diverts  its  income  from  the  payment  of 
current  expenses  to  the  improvement  of  the 
mortgaged  property,  so  that  the  current  ex- 
penses remain  unpaid  when  a  receiver  Is  slV- 
polnted,  the  court  may,  out  of  the  Income  ac- 
cruing dyeing  the  receivership,  apply  to  the 
unpaid  claims  for  current  expenses  the 
amount  so  diverted,  has  been  limited  by  so 
many  courts  to  claims  arising  within  six 
months  before  the  receivership,  that  it  has 
become  known  as  the  "six  months  rule.'*  Ti- 
tle Ins.  &  Trust  Co.  v.  Home  Telephone  Co. 
of  Puget  Sound,  200  Fed.  263,  264. 

SIX  SUCCESSIVE  WEEKS 

See  Successive. 

SIXTEEN 

Sixteen  years  of  age  or  under,  see  Tears 
of  Age. 

SIZE 

See  Cutting  Size ;  Same  Size  and  Form. 

SIZED    AND    SUPER-CALENDERED 
PAPER 

"Sized  and  super-calendered  paper,"  as 
known  to  the  trade,  is  a  glazed  paper  tortur- 
ing to  the  human  eye  by  gas  or  electric  light 
and  out  of  place  In  brief  work.  Jackson  v. 
Grissom,  94  S.  W.  263,  264,  196  Mo.  624. 

SKELETON  BILL 


ii 


Bills  of  exceptions  commonly  called 
skeleton  bUls"  are  well  recognized  by  the 
law ;  that  is,  where  the  court  or  Judge  pre- 
pares or  signs  the  bill  containing  only  the 
formal  parts  and  provides  by  parenthetlctil 
Instructions  to  the  clerk  to  copy  into  the  bill 
certain  documents  or  evidence.  This  class 
of  the  bills  of  exceptions  Is  of  great  use  and 
labor  saving  to  the  profession  and  the  courts, 


and,  since  our  statute  has  provided  for  ste- 
nographers to  take  down  the  evidence  upon 
the  trial  in  shorthand  and, to  furnish  a  tran- 
script thereof,  the  evidence  thus  taken  by  the 
stenographer  can  be  made  a  part  of  the  rec- 
ord by  such  skeleton  bill  of  exceptions;  but 
in  doing  so,  as  in  all  other  cases,  the  evidence 
must  have  been  actually  before  the  judge  be- 
cause under  our  statute  the  judge  of  the  trial 
court  is  required  to  certify  the  evidence  by 
proper  bills  of  exceptions.  Tracy's  Adm'x  v. 
Carver  Coal  Co.,  50  S.  B.  825,  826,  57  W.  Va. 
587  (citing  Code  1899,  c.  181,  |  9). 

SKELETON  TRACK 

Where  the  spaces  between  railroad  ties 
are  not  filled  to  the  tops  of  the  ties,  and 
about  one-half  of  the  ties  are  exposed,  it  is 
called  a  "skeleton  track."  St  Louis  &  8.  F. 
R.  Co.  V.  Ames  (Tex.)  94  S.  W.  1112, 1114. 

SKELPING  TONGS 

In  the  Simpson  patent  for  apparatus  for 
skelplng  or  tube  welding,  which  covers  a  com- 
bination of  a  welding  table  pivoted  at  the 
rear  end,  provided  with  an  endless  traveling 
chain  and  "skelplng  tongs*'  having  a  hook  to 
engage  the  chain,  the  term  "skelplng  tongs" 
does  not  restrict  the  invention  to  a  pair  of 
tongs  used  In  combination  with  the  other 
elements  for  the  purpose  of  skelplng,  but 
was  manifestly  used,  although  possibly  Inaptr 
ly,  to  describe  tongs  for  either  skelplng  or 
butt  welding.  National  Tube  Co.  t.  Spang, 
Chalfant  &  Co.,  132  £:ed.  318-^20. 

SKID 

As  Appliance,  see  Appliance. 

SKILL— SKILLFUL 

See  Assumption  of  Skill;  Best  Skill  and 
Discretion ;  Game  of  Skill ;  LAbor  and 
Skill ;   Utmost  Care  and  Skill. 

Game  of  skill  as  lottery,  see  Lottery. 

The  word  "skill,*'  as  a  limitaticm  of  ex- 
pert evidence,  must  be  regarded  in  its  broad- 
est signification,  not  applied  necessarily  only 
to  mechanical  or  professional  knowledge.  It 
included  every  subject  susceptible  of  special 
and  peculiar  luiowledge  derived  from  experi- 
ence. Schwantes  v.  State,  106  N,  W.  237, 
247,  127  Wis.  160. 

A  contract  to  construct  buildings  In  a 
"good,  workmanlike  manner"  meant  that  it 
was  to  be  constructed  with  fair  average  skill, 
considered  in  relation  to  the  character  of  the 
work,  and  not  with  the  highest  skill  known 
to  the  carpenter  trade;  "workmanlike**  mean- 
ing worthy  of  a  skillful  workman,  well-exe- 
cuted, skillful,  and  "skillful**  being  defined 
as  having  ability  in  a  specified  direction,  ex- 
perienced, practiced.  Holland  y*  Khoades, 
100  Pac  779,  780,  56  Or.  200, 
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A  definition  of  ordinary  care  as  that  de- 
gree of  care  usually  exercised  by  ordinarily 
prudent  and  ^'skillful*'  men,  etc.,  is  not  er- 
roneous because  of  the  use  of  the  word  ''skill- 
ful."  Cumberland  Telephone  &  Telegraph 
Co.  V.  Warner  (Ky.)  79  S.  W.  199,  200. 

The  word  "skillful,'*  used  in  an  instruc- 
tion defining  ordinary  care  as  that  degree  of 
care  which  ordinarily  prudent  and  skillful 
men  usually  exercise  under  circumstances 
and  in  occupations  similar  to  those  proven  in 
the  case  In  question,  is  not  commonly  used 
In  the  definition  of  "ordinary  care,**  but  it  is 
hard  to  distinguish  the  difference  between 
the  instruction  as  given  by  the  court  and  the 
meaning  of  the  ordinary  definition.  By  this 
instruction  no  special  skill  was  required.  Or- 
dinary skill  Is  supposed  to  be  possessed  by 
ordinary  men  In  conducting  the  business  In 
which  they  are  engaged.  The  word  "skillful** 
as  used  did  not  add  a  new,  distinct,  or  differ- 
ent standard,  but  only  required  what  should 
be  required  of  ordinary  men  in  the  business 
in  which  they  are  engaged.  It  would  have 
been  better  If  the  court  had  conformed  to  the 
ordinary  definition,  but  it  cannot  be  said  that 
the  instruction  as  given  was  erroneous ;  and, 
if  erroneous,  it  was  only  technically  so  and 
not  prejudicial.  Southern  R.  Co.  in  Ken- 
tucky V.  Otis*  Adm'r  (Ky.)  78  S.  W.  480,  482. 

SKTTtTiFUIi  AND  CABEFUIi  MUTINO 

Where  defendant  owned  coal  under  land, 
the  surface  of  which  was  owned  by  another, 
and  conveyed  his  coal  to  a  third  person,  giv* 
ing  an  obligation  to  indemnify  the  grantee  for 
any  damages  resulting  to  the  surface  of  the 
land  by  reason  of  skillful  and  careful  mining, 
the  words  "skillful  and  careful  mining"  re- 
lated to  the  manner  of  working  the  coal,  and 
did  not  impose  on  plaintiff,  the  grantee,  in 
operating  the  coal,  the  duty  of  leaving  prop- 
er and  sufficient  supports  for  the  surface; 
and,  where  the  grantee  exercised  skill  and 
care  in  Its  mining  operations,  he  could  re- 
move all  the  coal,  and^  the  grantors  were 
bound  to  indemnify  him  against  any  damage 
resulting  from  injury  to  the  surface  which 
lie  might  be  compelled  to  pay  to  the  owner 
thereof.  Youghlogheny  River  Coal  Co.  v.  Al- 
legheny Nat  Bank,  60  Atl.  924,  927,  211  Pa. 
819,  69  Ll  R.  A.  637. 

skuxfui.  and  experienced  men 

An  instruction,  in  an  action  for  injuries 
to  a  passenger,  imposing  on  the  carrier  the 
very  high  d^ree  of  care  and  foresight  of 
skillful,  careful,  and  practical  railroad  oper- 
atives under  the  same  or  similar  circum- 
stances, is  not  different  In  meaning  from  one 
Imposing  on  the  carrier  the  obligation  to  use 
the  highest  degree  of  care  practicable  among 
prudent,  "skillful,  and  experienced  men"  in 
the  same  kind  of  business;  there  being  no 
difference  between  "practical  railroad  oper- 
atives'* and  "skillful  and  experienced  men." 
A  practical  railroad  operative  must  be  one 


of  experience  in  that  line.  liOftus  v.  Metro- 
poUtan  St  R.  Co.,  U9  S.  W.  942,  944»  220  Mo. 
470. 

SKIIXFUUTEBB 

See  Unsklllfulness. 

SKIMMED  MILK 

See  Condensed  Skimmed  Biilk. 

SKIN 

The  game  of  *^kin*'  is  as  general  and 
popular  with  the  negroes  of  the  South  as  the 
game  of  poker  is  with  the  whites  of  the  en- 
tire country,  and  the  Court  of  Appeals  will 
judicially  recognisse  that  both  games  are  play- 
ed with  cards.  McClendon  v.  State,  69  S.  E. 
87,  8  6a.  App.  898. 

SKINNED 

See  Fish  Skinned  or  Boned. 

SKINS 

See  Cabretta  Skins. 

"Hides"  are  separated  from  "skins**  by 
weight  If  more  than  12  pounds  in  weight, 
they  are  known  as  "hides'*;  If  less,  they  are 
known  as  "skins.*'  United  States  v.  Helm- 
rath,  145  Fed.  36,  87»  75  C.  O.  A.  261. 

SKY  SIGN 

Building  Code  of  City  of  New  York,  { 
144,  provides  that  any  sign  or  advertising 
device  supported  or  attached  over  or  above 
any  building,  etc.,  shall  be  deemed  a  *'sky 
sign,"  and  prohibits  such  signs  from  being 
constructed  more  than  nine  feet  above  the 
front  wall  of  a  building  at  any  part.  Relator 
seeks  to  erect  a  sky  sign  on  a  building  to  a 
greater  height  than  permitted  by  an  ordi- 
nance enacted  pursuant  to  the  building  code, 
having  leased  the  right  to  erect  signs  on  th^ 
building,  and  respondent  refused  to  Issue  a 
permit  on  the 'ground  that  its  erection  would 
violate  the  ordinance.  Held  that  the  ordi- 
nance constituted  a  "taking  of  property*'' 
without  compensation,  in  that  it  arbitrarily 
limited  the  erection  of  signs  above  the  height 
stated,  and  it  was  not  justifiid  as  a  i  oUce 
regulation.  People  ex  rel.  M.  Wine  burgh 
Advertising  Co.  v.  Murphy,  113  K.  Y.  Supp. 
855,  857,  129  App.  Div.  260. 

SLAB 

"Slabs"  are  not  within  the  statute  giving 
a  lien  on  the  "lumber  and  timber"  for  servic- 
es in  cutting  logs.  £ngi  v.  Hardell.  100  N. 
W.  1046,  1048,  123  Wis.  407. 

A  piece  of  steel  15  feet  long,  4  feet  2  inch- 
es wide,  6^  inches  thick,  and  weighing  over 
6  tons,  with  a  geometrical  design  engraved 
on  one  side,  a  completed  article  ready  for  use 
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In  the  manufacture  of  glass,  Is  a  '*slab*'  and 
not  a  sheet  or  plate,  and  hence  is  not  dutiable 
under  Tariff  Act  July  24,  1897,  c.  U,  §  1, 
Schedule  C,  par.  135,  30  Stat.  161,  as  a  sheet 
or  plate,  but  under  paragraph  193  as  ^steel 
In  all  forms  and  shapes  not  specially  provid- 
ed for  in  this  act"  Theo.  W.  Morris  &  Co. 
y.  United  States,  174  Fed.  656,  657,  98  O.  0. 
A.  410. 

SLACKEN 

The  word  ''slacken**  means  to  lose  rapid- 
ity; to  become  more  slow.  Badovinac  v. 
Northern  Pac.  Ry.  Co.,  104  Pac.  543,  544,  39 
Mont.  454  (citing  Webst.  Int  Diet). 

SLANDER 

Malice  in  slander,  see  Malice. 
See,  also,  Jactitation. 

"Slander"  or  "defamation"  is  anything 
which  tends  to  blacken  or  injure  one's  char- 
acter or  reputation.  Dungan  v.  State,  57 
South.  117,  118,  2  Ala.  App.  235. 

A  "slander"  is  an  oral  utterance  by  an  in- 
dividual of  defamatory  matter.  Duquesne 
Distributing  Co.  v.  Greenbaum,  121  S.  W. 
1026,  1027,  135  Ky.  182,  24  L.  R.  A.  (N.  S.) 
955,  21  Ann.  Gas.  481. 

An  order  of  arrest  which  states  the 
ground  as  "defamation  of  character  of  plain- 
tiff" sufficiently  states  the  ground  of  arrest 
to  be  "slander"  within  General  Rules  of 
Practice  No.  13,  providing  that  an  order  of 
arrest  shall  state  the  ground  on  which  it  is 
granted.  Juskovltz  v.  Rafsky,  130  N.  Y. 
Supp.  839,  840. 

"An  essential  element  of  'slander'  is  that 
the  slanderous  words  should  have  been  spok- 
en in  the  presence  of  persons  other  than 
plaintiff,  for  without  this  there  could  be  no 
tendency  to  injure  or  disgrace  the  person  of 
whom  the  words  are  spoken."  Knlpe  .v. 
Brooklyn  Daily  Eagle,  91  N.  Y.  Supp.  872, 874, 
101  App.  Dlv.  43  (citing  9  Bacon,  Abr.  32 ;  13 
Enc.  of  PI.  &  Prac.  42,  43;  Terwllliger  v. 
Wands,  17  N.  Y.  54,  59,  72  Am.  Dec.  420). 

Civ.  Code,  §  46,  subd.  3,  defines  "slander" 
as  a  false  and  unprivileged  publication  other 
than  libel,  which  tends  directly  to  injure  an- 
other in  respect  to  his  office,  profession,  or 
business,  either  by  imputing  to  him  general 
disquallflcation  in  those  respects  which  the 
office  or  other  occupation  peculiarly  requires, 
or  by  imputing  something  with  reference  to 
his  office,  profession,  trade,  or  business  that 
has  a  natural  tendency  to  lessen  its  profit. 
Under  such  Code  a  statement  that  a  master 
mariner  is  in  the  habit  of  getting  drunk  is 
actionable,  since  such  charge  includes  his 
conduct  while  on  voyage.  Swan  v.  Thomp- 
son, 56  Pac.  878,  880,  124  CaL  193. 

"Slander"  is  "the  speaking  of  base  and 
defamatory  words  which  tend  to  the  preju- 


dice of  the  reputation,  office,  trade,  business, 
or  means  of  getting  a  living  of  another."  An 
action  by  a  depositor  against  a  bank  for  refus- 
al to  honor  checks  is  not  an  action  of  slan- 
der. James  Co.  v.  Continental  Nat  Bank,  58 
S.  W.  261,  263,  105  Tenn.  1,  61  U  R.  A.  255, 
80  Am.  St.  Rep.  857  (citing  Oooley,  Torts, 
229,235;  Newell,.  Def am.  40;  Townsh.  Sland. 
&  L.  §3;  Rap.  &  L.  Law  Diet  1198;  3 
Black,  Com.  183;  Pollard  v.  Lyon,  91  U-  S. 
225,  23  L.  Ed.  308;  Harrison  v.  Burem,  1 
Tenn.  Gas.  94;  Webst  Diet). 

"'Slander'  or  oral  defamation  consists: 
First  in  imputing  to*  another  a  crime  punish- 
able by  law ;  and,  second,  charging  him  with 
having  some  contagious  disorder  or  being 
guilty  of  some  debasing  act  which  may  ex- 
clude him  from  society;  or,  third,  in  dEiarg- 
es  made  on  another  in  reference  to  his  trade, 
office,  or  profession  calculated  to  injure  him 
therein;  or,  fourth,  any  disparaging  words 
productive  of  special  damage  flowing  natu- 
rally therefrom."  It  is  slander  to  falsely  im- 
pute a  bad  character  to  a  female  school- 
teacher. Nicholson  V.  Dlllard,  73  S.  B.  882. 
384,  137  Ga.  225  (quoting  and  applying  Civ. 
Code  1910,  S  4433). 

** Slander,"  for  which  a  civil  action  is  au- 
thorized, Is  defined  iu  section  46  of  the  Civil 
Code,  subd.  1,  declaring  that  a  publication 
other  than  libel,  which  falsely  <^rges  any 
person  with  crime,  constitutes  slander.  Un- 
der such  definition  a  statement  that  "I  have 
a  man  to  prove  that  H.  struck  S.  In  front  of 
his  place  of  business,  that  he  had  two  wit- 
nesses who  had  tracked  the  Hood  stains  from 
H.'8  shop  to  where  S.  fell,  and  that  he  bad 
proof  that  H.  was  guilty  of  the  murder  of 
S.,"  were  slanderous  per  se  as  charging  a 
crime,  but  there  was  a  failure  of  proof  where 
the  proof  showed  only  that  defendant,  In 
addition  to  saying  that  he  had  witnesses  who 
saw  H.  strike  S.,  said  to  one  person  "H. 
might  have  killed  him  anyhow,*'  and  to  an- 
other, "If  you  will  follow  up  H.  pretty  close, 
you  win  find  that  this  man's  death  came  that 
way,"  and  "he  might  have  something  to  do 
with  it,'*  and  to  another,  "The  S.  case  was  a 
murder."  Haub  v.  Freiermuth,  82  Pac  571, 
1  Cal.  App,  55e. 

As  felony 

See  Felony, 

As  personal  injury 

See  Personal  Injury. 

SliANDEB  BT  WRITIH6  OR  SPEAKING 

In  Rev.  St,  Me.  1903,  c.  88,  §  1,  which 
provides  that  "all  personal  actions  except 
those  of  detinue,  replevin,  actions  on  the  case 
for  malicious  prosecution,  for  slander  by 
writing  or  speaking  and  for  assault  and  bat- 
tery may  be  commenced  by  trustee  process," 
the  words  "slander  by  writing  or  speakin;r'' 
are  used  in  a  comprehensive  sense  and  in- 
clude libel,  and  under  such  provision  an  ac- 
tion for  libel  cannot  be  commenced  by  trustee 
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process.    Macnrda  y*  Olohe  NewBiNiper  Co., 
165  Fed.  104,  106. 

SIJLlfBEB  OF  TITLE 

'^Slander  of  tltle^'  is  an  actual  intrusion 
upon  one's  property  in  the  nature  of  a  tres- 
pass; a  real  action  to  protect  title.  Labarre 
Y.  Burton-Swarts  Cypress  Co.,  53  South.  113, 
116,  126  La.  982. 

'^Slander  of  title"  differs  from  slander 
of  person  In  that  It  may  be  the  result  of  writ^ 
ten  as  well  as  of  spoken  words.  There  must 
be  a  defamation  of  title  by  language  before  an 
action  for  slander  of  title  will  lie.  Bhoades 
T.  Bugg,  129  S.  W.  88,  39,  148  Mo.  App.  707. 

SI«Ain>£BOU8  WORDS 

Words  are  "slanderous"  i)er  se  which 
impute  to  the  person  mentioned  the  com- 
mission of  a  crime,  or  that  he  is  affected  with 
a  contagious  disorder  which  would  render 
him  obnoxious  to.  society,  or  which  would 
tend  to  injure  his  business.  Farley  v.  Even- 
ing Chronicle  Pub.  Co.,  87  S.  W.  565,  568,  113 
Ho.  App.  216. 

Words,  to  be  a  slander  per  se,  must 
charge  a  criminal  offense,  or,  failing  of  that, 
must  be  spoken  of  a  person  In  reference  to 
bis  business,  and  be  of  such  character  that 
they  must  necessarily  injure  him  in  his  busi- 
ness, as  that  a  tailor  was  a  botch,  or  his 
clothes  were  misfit,  or  that  he  was  l^isolvent, 
and  the  like.  Hume  v.  Kusche,  87  N.  Y. 
Supp.  109,  110,  42  Misc.  Rep.  414. 

Under  Acts  1888,  p.  723,  e.  444,  declaring 
all  words  spok^ii  falsely  and  maliciously 
touching  the  character  or  reputation  for 
chastity  of  any  woman,  shall  be  deemed 
"Blander,"  the  statement  that  "[plainti(C*s] 
youngest  child  was  bom  of  another  man. 
•  •  •  It  would  have  been  impossible  for 
her  husband  to  have  been  the  father  of  it 
Tea,  it  is  true,  and  everybody  knows  it" — 
was  "actionable  per  se,"  and  proof  thereof 
entitled  plaintiff  to  recover  without  proof  of 
damage.  Cairnes  y.  Pelton,  63  Atl.  105,  107, 
108  Md.  40. 

"The  language  of  some  of  the  writers 
of  the  common  law  shows  that  the  phrase 
'slanderous  words'  was  sometimes  made  to 
apply  to  spoken  words  and  sometimes  to 
words  either  spoken  or  written.  ^  *  • 
I  cannot  escape  the  conclusion  that  the  Leg- 
islature of  Maine,  both  in  the  original  use  o£ 
the  phrase  'slanderous  words'  and  the  later 
use  of  the  words,  'slander  by  writing  or 
speaking,'  intended  to  include  libel.  *  •  •** 
In  Me.  Rev.  St  1903,  c.  88,  §  1,  which  pro- 
vides that  **all  personal  actions,  except  those 
of  detinue,  replevin,  actions  on  the  case  for 
malicious  prosecution,  for  slander  by  writ- 
ing or  speaking,  and  for  assault  and  battery 
may  be  commenced  by  trustee  process,"  the 
words  ''slander  by  writing  or  speaking"  are 
used  in  a  comprehensive  sense  and  include 
libeL    Macurda  y*  Globe  Newspaper  Co.,  165 


Fed.  104, 107, 108  (dting  McDcmald  y.  Green, 
57  N.  E.  211,  176  Mass.  113,  and  Bouvier  & 
RapaUe,  Law  Diet). 

SLANT 

See  House  Slant* 

SLATE 

SLATE  SHITTEB 

In  the  operation  of  a  coal  mine,  in  which 
there  are  many  entries  and  a  large  number 
of  railroad  tracks  in  certain  of  the  entries, 
crosscuts,  and  rooms,  the  person  whose  duty 
it  was  to  clear  away  the  fallen  slate  and  de- 
bris from  both  sides  of  the  track  wherever 
there  was  sufficient  room  for  a  driver  to 
go  in  case  of  danger  is  denominated  a  "slate 
shifter."  Muren  Coal  &  Ice  Co.  t.  Howell, 
68  N.  £.  456,  457,  204  111.  515. 

SLAVE 

SLAVEHOLDER 

A  person  whose  only  Interest  In  slaves 
consists  of  an  undistributed  share  of  an  es- 
tate composed  of  slaves  is  not  a  slaveholder 
within  the  terms  of  a  statute  requiring  a 
certain  proportion  of  the  Jurors  to  be  slave- 
holders in  certain  casea  Spence  y.  State,  17 
Ala.  192,  193. 

SLAVB&T 

*  The  word  "slavery,**  as  used  in  the  thir- 
teenth amendment  to  Const.  U.  S.  §  1,  pro- 
viding that  neither  "slavery"  nor  involuntary 
servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States, 
means  a  condition  of  enforced,  compulsory 
service  of  one  to  another;  "slavery"  being 
defined  in  Webster  as  a  "state  of  entire  sub- 
jection of  one  person  to  the  will  of  anoth- 
er." Hodges  V.  United  States,  27  Sup.  Ct  6, 
8,  203  U.  S.  1,  17,  51  L.  Bd.  65. 

SLEEPING  CAR 

"A  'sleeping  car*  is  obviously  a  public 
means  of  transportation."  Allen  v.  Pullman's 
Palace  Car  Co.,  24  Sup.  Ct.  39,  191  U.  S.  171, 
183,  48  L.  Ed.  134. 

$LICK-EAR 

"Slick-ear,"  as  applied  to  cattle,  means 
that  the  ownership  thereof  is  unknown." 
State  V.  Eddy,  90  Pac.  641,  46  Wash.  494. 

SLIGHT 

The  word  "slight"  is  of  indeterminate 
meaning.  It  usually  implies  unimportance. 
Moxley  v.  Hertz,  30  Sup.  Ct  305»  308,  216  U. 
S.  344,  54  L.  Ed.  510. 
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8I.IGKT  CARE 

Civ.  Code,  §  2175,  prohibiting  a  carrier 
from  limiting  its  liability  for  injuries  result- 
ing from  gross  negligence,  was  a  part  of  Civ. 
Code  1872,  which  by  sections  16  and  17  de- 
clared that  there  are  three  degrees  of  care  and 
diligence,  "slight,"  "ordinary,"  and  "great," 
and  three  degrees  of  negligence,  "slight,"  "or- 
dinary," and  "gross."  "Slight  care'*  was  de-. 
fined  as  that  which  is  such  as  persons  of  or- 
dinary prudence  usually  exercise  about  their 
own  affairs  of  slight  importance,  and  "gross 
negligence"  was  defined  as  that  which  con- 
sists In  the  want  of  slight  care  and  diligence. 
These  sections  were  repealed  in  1874.  Held, 
that  such  repeal  cannot  affect  the  construc- 
tion of  the  words  "gross  negligence"  as  used 
in  section  2175,  as  the  intention  of  the  Legis- 
lature at  the  time  of  the  adoption  of  the  lat- 
ter section  must  control,  and  there  is  no  war- 
rant for  holding  that  such  words  were  in- 
tended to  mean  other  than  as  the  term  is  de- 
fined in  the  repealed  sections  Walther  ▼. 
Southern  Pac.  Co.,  115  Pac.  51,  54,  159  Cal. 
769,  37  Ll  R.  A.  (N.  S.)  235. 

The  better  doctrine  Is  that  care  or  the 
want  of  it  is  not  to  be  measured  arbitrarily 
according  to  fixed  definitions  as  "slight  care," 
"ordinary  care,"  or  "extraordinary  care,"  or 
"slight  negligence,"  or  "gross  negligence,"  al- 
though all  these  phrases  are  used  somewhat 
loosely  by  courts  and  law-writers,  but  it  is 
to  be  measured  by  reasonableness,  under  all 
the  circumstances  of  the  particular  inquiry. 
The  only  true  measure  is  "reasonable  care," 
and  that  expression  has  been  declared  by  the 
courts  in  England  and  elsewhere  to  be  synon- 
ymous with  "ordinary  care."  "Reasonable 
care"  is  a  relative  term,  and  what  is  reason- 
able care  In  a  given  case  depends  upon  many 
considerations.  What  would  be  reasonable 
care  under  some  conditions  would  clearly  be 
negligence  in  others.  Reasonable  care  and 
vigilance  vary  according  to  the  exigencies 
which  require  vigilance  and  attention.  They 
relate  to  the  work  to  be  done,  to  the  instru- 
mentalities to  be  used,  to  the  dangers  that 
may  result  from  their  use,  to  the  varying  du- 
ties owed  by  those  who  supply  or  use  them. 
And  in  all  cases  reasonable  care  means  such 
care  as  reasonable  and  prudent  men  used  un- 
der like  circumstances.  Caven  v.  BodweU 
Granite  Co.,  59  Ati.  285,  287,  99  Me.  278  (cit- 
ing Fletcher  v.  Boston  &  M.  R.,  83  Mass.  [1 
Allen]  9,  79  Am.  Dec.  695;  Bigelow  v.  Reed, 
51  Me.  325;  Palmer  v.  Lumber  Ass'n,  38  Ati. 
108,  90  Me.  193;  Sawyer  v.  J.  M.  Arnold  Shoe 
Co.,  38  Ati.  333,  90  Me.  369;  Cayzer  v.  Taylor, 
76  Mass.  [10  Gray]  274,  69  Am.  Dec.  817; 
Cunningham  v.  Hall,  86  Mass.  [4  Allen]  268; 
Holly  V.  Boston  Gaslight  Co.,  74  Mass.  [8 
Gray]  123,  69  Am.  Dec.  233). 

8LIOHT  mBGUOENGE 

"A  failure  to  exercise  the  highest  degree 
of  care  is  'slight  negligence.'"    Dolphin  t. 


Worcester  ConsoL  St  B.  Ck).,  75  N.  B.  68S, 
636,  189  Mass.  270. 

"Slight  negligence"  is  not  incompatibld 
with  the  exercise  of  ordinary  care..  Malott  t. 
Schlosser,  119  IlL  App.  259,  261. 

"Slight  negligence"  is  characteriaed  by 
such  slight  inadvertence  that,  in  case  of  its 
being  the  fault  of  the  injured  person,  it  does 
not  militate  against  his  recovering  for  his 
loss,  aod,  if  it  Is  the  fault  of  the  Injurer,  the 
result  is  damnum  absque  injuria.  There  are 
no  subdegrees  of  slight  or  ordinary  negligence. 
Astin  V.  Chicago,  M.  &  St.  P.  R.  Co.,  128  N. 
W.  265,  268,  143  Wis.  477,  81  L.  B.  A.  (N.  S.) 
158. 

Want  of  ordinary  care  is  "negligence," 
but  want  of  extraordinary  care,  or  that  care 
which  is  customarily  exercised  by  extraordi- 
narily careful  people.  Is  "slight  negligence," 
and  the  latter  does  not  affect  the  rights  of 
parties  injured.  Hackett  v.  Wisconsin  Cent. 
Ry.  Co.,  124  N.  W.  1018,  1022, 141  Wis.  464. 


<f 


The  words,  "slight,"  "ordinary,"  and 
gross,"  as  applied  to  negligence,  are  not 
used  in  the  decisions  with  the  same  meaning, 
or  any  definite  and  well-understood  meaning. 
The  words  "gross  negligence"  are  often  used 
as  the  antithesis  of  "slight  care,"  but  in  many 
relations  the  law  only  requires  the  exercise 
of  slight  care,  and  the  failure  to  exercise  it 
cannot  hh  different  in  degree  from  the  failure 
to  exercise  a  very  high  degree  of  care  where 
it  is  demanded  by  the  law.  The  absurdity  for 
such  a  standard  for  determining  supposed  de- 
grees of  negligence  is  manifest.  It  has  been 
noted  that  "slight  negligence"  is  not  regarded 
as  inconsistent  with  due  care,  and.  If  due 
care  is  exercised,  there  Is  no  actionable  neg- 
ligence, and  therefore,  in  a  legal  sense,  no  neg- 
ligence at  all.  Chicago,  R.  I.  &  P.  R.  Co.  ▼. 
BPamler,  74  N.  B.  705.  709,  215  111.  525, 1  L.  R. 
A.  (N.  S.)  674,  106  Am.  St.  Rep.  187,  3  Ann. 
Cas.  42  (citing  Bloor  v.  Town  of  Delafleld, 
34  N.  W.  115,  69  Wis.  273;  Decker  v.  McSar- 
ley,  93  N.  W.  808,  116  Wis.  643;  Rideout  ▼. 
Winnebago  Traction  Co.,  101  N.  W.  672,  12S 
Wis.  297,  69  L.  R.  A.  601). 

The  bettor  doctrine  is  that  care  or  the 
the  want  of  it  is  not  to  be  measured  arbitrari- 
ly according  to  fixed  definitions,  as  "slight 
care,"  "ordinary  carfe,"  or  "extraordinary 
care,"  or  "slight  negligence,"  or  "gross  negli- 
gence," although  all  these  phrases  are  used 
somewhat  loosely  by  courts  and  law-writers^ 
but  it  is  to  be  measured  by  reasonableness, 
under  all  the  circumstances  ox  the  particular 
inquiry.  Caven  v.  BodweU  Granite  Co.,  59 
Ati.  285,  287,  99  Me.  278  (citing  Fletcher  v. 
Boston  &  M.  R.,  83  Mass.  [1  Allen]  9,  79  Am. 
Dec.  695;  Bigelow  v.  Reed,  51  Me.  325;  Palm- 
er V.  Lumber  Ass'n,  38  Ati.  108,  90  Me.  93; 
Sawyer  v.  J.  M.  Arnold  Shoe  Oo.,  38  AtL  333, 
90  Me.  369;  Cayzer  v.  Taylor,  76  Mass.  [10 
Gray]  274,  69  Am.  Dec.  817;  Cunningham  v. 
Hall,  86  Mass.  [4  Allen]  208;  HoUy  ▼•  Boston 
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Gaslight  Co.,  74  Mass.  [8  Gray]  128,  69  Am. 
Dec.  233). 


In  an  action  under  Laws  1907,  p.  495,  c 
254,  defining  the  liabilities  of  railroads  for 
injuries  to  employ^,  for  the  death  of  a  brake- 
man,  the  use  of  the  words  "less  or  greater" 
instead  of  the  statutory  words  **slighter  or 
greater,"  In  determining  decedent's  negli- 
gence as  a  contributing  cause  in  comparison 
with  that  attributable  to  the  railroad,  was 
not  erroneous,  as  the  word  "less"  conveyed 
the  idea  conveyed  by  the  word  "slighter,"  as 
used  in  the  statute.  Boucher  v.  Wisconsin 
Cent.  B.  Co.,  123  N.  W.  913,  914,  917, 141  Wis. 
160. 

SLIP 

"The  escape  of  dust  from  blast  furnaces 
into  the  atmosphere  is,  and  always  has  been, 
incident  to  their  operation.  It  escapes  at  all 
times,  but  In  larger  qnantlties  when  what  is 
known  as  a  'slip'  occurs  in  the  furnace.  In 
the  operation  of  all  blast  furnaces,  'slips'  oc- 
cur from  time  to  time  These  are  occasioned 
by  the  caking  or  incrusting  of  the  ore  in  the 
stack  of  the  furnace,  and  the  falling  away  of 
the  ore,  fuel,  and  limestone  beneath  the  crust 
by  reason  of  the  continued  combustion  and  the 
liquefaction  of  the  iron,  thus  forming  a  cham- 
ber or  vacant  space  Into  which  the  incrusted 
ore  at  the  top  drops,  occasioning  an  explosion, 
the  violence  of  which  depends  upon  the  ex- 
tent of  the  cavity  produced  and  the  amount 
of  gas  accumulated  therein."  Sullivan  v. 
Jonee  &  Laughlin  Steel  Co.,  57  AtL  1065, 
1066,  208  Pa,  540,  66  L.  B.  A.  712. 

0 

SLOT  MACHINE 

As  banking  game,  see  Banking  Game. 
As  gambling  device,  see  Gambling  Device. 
Aa  musical  Instrument,  see  Musical  In- 
strument. 
Ab  property,  see  Property. 

"Slot  machines"  are  mechanical  gamblers, 
and,  being  impassive  and  having  no  sensations 
of  any  sort,  they  are  more  likely  to  win  than 
gambling  games  which  are  run  by  gamblers, 
who  have  all  of  the  human  passions  and  feel- 
ings. Playing  against  a  slot  machine  is  a 
struggle  between  a  man  and  a  machine — a 
man  with  nerves  and  emotions;  a  machine 
with  no  nerves  and  no  emotions.  Territory 
V.  Jones,  99  Pac.  338,  340,  14  N.  M.  579,  20  L. 
B.  A.  (N.  S.)  239,  20  Ann.  Cas.  128. 

A  clock  maintained  in  a  drug  store,  so 
arranged  that  by  placing  a  nickel  in  a  slot 
music  was  played  and  a  red,  white,  blue,  or 
green  light  would  automatically  appear,  in 
which  case  the  person  depositing  the  nickel 
would  be  entitled  to  5,  10,  15,  or  25  cents' 
worth  of  merchandise,  according  to  the  light 
appearing,  there  being  no  blanks,  was  a  "slot 
machine,"  within  Acts  27th  Leg.  p.  267,  c.  103, 


declaring  that,  if  any  person  should  keep  or 
exhibit  for  purposes  of  gambling  any  slot 
machine,  etc.,  he  should  be  punished.  Lytle 
V.  State  (Tex.)  100  S.  W.  1160,  U61. 

A  statute  (Laws  1903,  p.  9,  c.  5106,  {  19) 
licensing  "lung  testers,  striking  machines, 
weighing  machines,  chewing  gum  stands,  au- 
tomatic penny  In  the  slot  machines,  or  any 
other  device  of  similar  nature,"  under  a  Con- 
stitution prohibiting  lotteries,  will  not  be  con- 
strued to  license  the  operation  of  a  machine 
in  which  the  element  of  chance  largely  pre- 
dominates. Such  machine  can  by  no  possible 
construction  be  considered  as  ejusdem  generis 
with  lung  testers,  striking  machines,  weigh- 
ing machines,  chewing  gum  stands,  or  auto- 
matic penny  In  the  slot  machines.  The  ge- 
neric term  "slot  machine"  evidently  has  ref- 
erence to  that  numerous  class  of  catch- 
penny contrivances,  of  more  or  less  real  use 
or  amusement,  where,  by  depositing  a  penny 
01)  other  small  coin,  one  may  secure  the  iden- 
tical object  advertised.  State  v.  Yasquez,  38 
South.  830,  49  Fla.  126. 

SLOUGH 

As  water  course,  see  Water  Course. 

SLOW 

See  Move  Slow  SlgnaL 

SLOW  CaMBUSTION 

A  "constant  pressure  •  engine**  la  one  in 
which  the  cylinder  pressure  remains  the 
same  during  the  outward  travel  of  the  piston 
while  the  volume  of  flame  Increases.  The 
pressure  Ls  applied  continuously.  This  mode 
of  operation  is  also  called  "slow  combustion" 
and  "nonexplosion."  Columbia  Motor  Oar 
Co.  V.  C.  A.  Duerr  ft  Co.,  184  Fed.  893,  904, 
107  C.  C.  A.  215. 

SliOWLT 

"  'Slowly'  is  a  relative  term  when  ap- 
plied to  a  moving  object,  and  must  be  meask 
ured  according  to  the  ordinary  speed,  of  tlie 
person  or  thing  In  question."  In  an  action 
for  injuries  sustained  by  a  passenger  who 
was  attempting  to  alight  from  a  street  car 
moving  at  the  rate  of  three  miles  an  hoiir 
when  the  car  suddenly  started  forward,  the 
use  in  an  instructton  of  the  word  "slowly," 
with  reference  to  the  speed  of  the  car,  was 
not  erroneous,  especially  where  other  instruct 
tions  fully  and  correctly  submitted  the  issue 
of  contributory  negligence.  Dawson  v.  St. 
Louis  Transit  Co.,  76  S.  W.  689,  691,  102  Mo. 
App.  277. 

The  word  "slowly"  has  a  relative  mean- 
ing. As  applied  to  a  slow-going  animal  in 
comparison  with  a  race  horse,  the  movement 
of  the  former  would  be  called  slow,  but,  com- 
pared with  Its  own  movements  under  differ- 
ent conditions,  It  would  be  considered  rapid. 
An  electric  car  moving  at  a  speed  of  two 
miles  an  hour  would  be  moving  slowly  com- 
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pared  with  its  nsual  and  ordinary  speed. 
Where,  In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger  while 
alighting  from  a  car  in  consequence  of  the 
sudden  starting  thereof,  plaintiff's  evidence 
showed  that  the  car  stopped  at  a  crossing  for 
passengers  to  alight,  and  that,  while  he  was 
in  the  act  of  alighting,  the  car  was  suddenly 
started,  causing  him  to  be  thrown  on  the 
pavement,  and  defendant's  evidence  showed 
that  the  car  did  not  stop  at  the  crossing,  but 
was  moving  at  the  rate  of  from  two  to  four 
miles  an  hour,  an  Instruction  that  if,  when 
the  car  either  stopped  or  was  moving  very 
slowly,  plaintiff  was  proceeding  to  alight 
therefrom  and  had  stepped  down  from  the 
front  platform  to  the  car  step,  and  that  de- 
fendant's employes  in  charge  of  the  car  saw 
plaintiff,  etc.,  was  not  open  to  the  criticism 
that  there  was  no  evidence  that  the  car  was 
moving  slowly,  but  properly  submitted  the 
question  whether  the  car  was  moving  slowly. 
Ghio  V.  Metropolitan  St  R.  Co.,  103  S.  W. 
142,  143,  125  Mo.  App.  710. 

SLUE 

The  word  "slue*'  may  mean  to  pull  a  box 
on  a  car  to  one  side  to  keep  it  from  catching 
on  the  entry  to  a  mine.  Henrietta  Goal  Co. 
V.  Campbell,  71  N.  E.  863,  866,  2U  111.  216. 

SLUICE 

A  tile  drain  consisting  of  an  opening  or  a 
channel  through  which  water  flows  is  a 
'•sluice,"  and  "culvert"  includes  "sluice." 
Herrick  v.  Town  of  Holland,  77  Aa  6,  11, 
83  Vt.  502. 

SLVIOEWAT 

A  gutter  beside  a  roadway,  by  reason  of 
defects  in  which  ice  gathered  in  the  roadway 
causing  plaintiff's  injury,  was  not  a  "sluice^ 
way"  within  Laws  1893,  p.  47,  c.  59,  |  1,  pro- 
viding that  towns  are  liable  for  damages  to 
any  person  traveling  on  a  sluiceway  by  rea- 
son of  iiny  defect  which  renders  it  unsuitable 
for  traveling  thereon.  Drew  v.  Town  of 
Bow,  65  Atl.  831,  74  N.  H.  147. 

SLUMBER 

See  Profound  Slumber. 

SLUNG  SHOT 

A  stick  about  eight  inches  long,  consist- 
ing of  an  ordinary  round  chair  round,  smaller 
at  one  end  than  Uie  other,  the  small  end  hav- 
ing a  hole  bored  through  it  and  a  string  run- 
ning through  it,  which  may  be  hung  on  the 
wrist,  and  the  larger  end  having  holes  bored 
in  it  and  apparenUy  filled  with  some  kind  of 
metal,  and  not  being  covered  with  anything, 
is  not  a  "slung  shot" ;  a  slung  shot  being  a 
metal  ball  of  small  size,  with  a  string  attach- 
edt  used  for  striking,  though  the  stick  is  a 


dangerous  weapon.    Geary  y.  State,  108  S. 
W.  379,  53  Tex.  Cr.  B.  3a 

SLUSH 

**Slush"  is  a  colloquial  expression  foi 
a  mixture  of  snow  and  water.  Maxfield  v, 
Maine  Cent  E.  Co.,  60  AtL  710,  711,  100  Me. 
79. 

SLUT 

See  Dirty  Slut 

The  word  "slut,"  according  to  Webster, 
means  an  untidy  woman;  a  slattern.  The 
word  "slut"  is  defined  in  the  Century  Diction- 
ary to  mean:  (1)  A  careless,'  lazy  woman,  a 
woman  who  is  uncleanly  as  regards  her  per- 
son or  her  home,  a  slattern,  often  used  as  a 
name  of  contempt  for  a  woman ;  (2)  a  young 
woman,  a  Jade,  a' winch,  used  lightly ;  (3)  an 
awkward  person,  animal,  or  thing;  or  (4) 
a  female  dog.  According  to  the  usual,  popu- 
lar, and  natural  signification,  the  words  "dir- 
ty slut,"  when  spoken  of  a  woman,  do  not 
of  themselves  impute  unchastity.  Co(^er  v. 
Seaverns,  105  Pac.  509,  510,  81  Kan.  267,  25 
L.  B.  A.  (N.  SO  517. 135  Am.  St  Rep.  359. 

SMALL 

"It  is  true  that  generally  the  word  'small' 
is  a  comparative  term,  denoting  things  of 
littie  size,  as  compared  with  other  things  of 
the  same  class."  Gage  v.  City  of  Chicago,  66 
N.  E.  374,  376,  201  111.  93. 

SMAIX  BREW 

"  *Malt  beverage,*  'small  brew,*  and  "near 
beer/  are,  as  it  would  seem,  i^ynonymous 
terms,  and  are  used  to  designate  a  class  of 
beer,  the  sale  and  distribution  of  which  is 
sought  tol>e  regulated  and  controlled  by  sec- 
tion 23%  of  the  Byrd  Liquor  Law,  and  In 
that  act  are  put  among  the  class  of  'mixtures, 
preparations,  and  liquids'  in  which  alcohol 
appears  in  varying  proportions  with  other  in- 
gredients; and  which  may  or  may  not  be  used 
as  beverage,  or  may  or  may  not  contain  alco- 
hol in  such  proportion  with  the  other  ingre- 
dients that  the  stomac)!  can  bear  enough  of 
the  mixture  to  produce  intoxication;  malt 
liquors  being  classified  as  within  or  without 
the  ardent  spirits  class,  according  as  they 
will  or  will  not  produce  intoxication."  Com- 
monwealth y.  Henry,  65  S.  B.  670,  572,  UO 
Va.  879,  26  L.  R.  A.  (N.  S.)  883. 


SMALL  GOK GBETE 

Under  a  paving  ordinance  providing  that 
the  binder  course  shall  be  1%  inches  thick, 
when  completed,  and  shall  be  composed  of 
broken  limestone,  of  a  size  known  as  "small 
concrete,"  although  it  is  true  that  generally 
the  word  "small"  is  a  comparative  term,  de- 
noting things  of  littie  size,  as  compared  with 
other  things  of  the  same  class,  it  is  not  neces- 
sary that  the  broken  pieces  of  granite  or  lime- 
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stone  should  be  of  exactly  the  same  size,  In 
order  to  render  the  description  definite  and 
sufficient,  since,  In  jbl  course  of  1%  inches  of 
concrete  and  cement,  the  broken  pieces  would 
necessarily  be  much  smaller  in  dimensions 
than  the  thickness  of  the  completed  pave- 
ment Gage  V.  City  of  Chicago,  66  N.  E.  874, 
876,  201  III.  83. 

SIKAIX  OEKEBAL  CHARGE 

By  the  general  ysage  in  the  mackerel 
flshe^,  the  amount  of  the  cook's  wages  is  al- 
ways included  in  the  *'smaU  general  charge," 
so  called,  and  is  to  be  deducted  from  that 
portion  of  the  proceeds  of  the  voyage  which 
is  apportioned  to  the  master  and  crew,  and 
not  from  that  portion  retained  by  the  owners 
of  the  vesseL  This  does  not,  however,  exempt 
the  owners  from  their  liability  for  the  cook's 
wages.  Harding  v.  Souther,  66  Mass.  (12 
Gush.)  807,  317. 

BMASJU  UMITATiaNB 

The  expression  "small  limitations,"  when 
used  in  regard  to  the  power  of  the  Legisla- 
ture to  limit  rights  incident  to  property,  nec- 
essarily varies  in  meaning  and  must  be  de- 
termined with  reference  to  the  exigencies  of 
the  particular  situation.  The  actual  destruc- 
tion of  private  property  under  the  police  pow* 
er  is  in  some  cases  held  proper,  whUe  very 
little  Interference  in  others  might  be  held 
improper.  Bennett  v.  Vallier,  116  N.  W. 
885,  888,  136  Wis.  193, 17  L.  B.  A.  (N.  S.)  486, 
128  Am.  St  Rep.  1061. 

SMAIili  LOT 

A  township  which  had  been  surveyed  for 
sale  into  lots,  mostly  of  670  acres  each,  fell 
within  the  statute  Impowerlng  the  land 
agent  to  select  for  public  uses  1,000  acres  of 
land  to  average  in  quality  and , situation  in 
each  township  which  is  or  may  be  surveyed 
into  "small  lots''  for  sale  or  settlement.  Stet- 
son ▼.  Grant,  66  At|.  480,  482,  102  Me.  222. 

SMART  MONEY 

See,  also,  Exemplary  Damages ;  Punitive 
Damages. 

"Smart  money"  is  an  amount  in  addition 
to  compensatory  damages  awarded  as  a  les- 
'  son  to  defendants  to  prevent  a  repetition  of 
the  misconduct  for  which  the  damages  are 
awarded.  Shallcross  v.  West  Jersey  &  S.  R. 
Oa,  67  AU.  »31,  75  N.  J.  Law,  395. 

"Smart  money*'  is  synonymous  with  "pu- 
nitive damages."  Louisville  Gas  Co.  v.  Ken- 
tucky Heating  Co.,  Ill  S.  W.  374,  377,  132 
Ky.  435. 

The  sum  assessed  by  a  Jury  additional  to 
compensation  for  damages,  by  way  of  punish- 
ment for  wrongdoing,  is  termed  "smart  mon- 
ey," or  "exemplary,"  "vindictive,"  or  "puni- 
tive' damages.  Farrow  v.  Hoffecker  (Del.) 
78  AiL  920,  921,  7  Pennewlll,  223. 


While  the  damages  to  which  a  plaintiff 
may  become  entitled,  in  an  action  of  tort  to 
the  amount  of  his  expenses  in  litigation  in 
addition  to  his  actual  damages,  are  in  fact 
and  in  effect  "compensatory  damages"  and 
not  punitive,  they  are  in  practice  variously 
termed  "exemplary,"  "punitive,"  "vindictive," 
or  "smart  money,"  and.  In  an  action  for  per- 
sonal injuries  in  which  plaintiff  was  entitled 
to  recover  such  additional  damages,  it  was 
not  error  to  refer  to  them  as  "exemplary." 
Hull  V.  Douglass,  64  Ati.  851,  353,  79  Conn. 
266. 

"Smart  money"  may  be  given  as  damages 
only  where  the  defendant  in  the  act  com- 
plained of  acted  with  malice,  and  whether  it 
is  wise  to  punish  defendant  for  public  rea- 
sons may  not  enter  into  the  consideration  of 
the  question  whether  such  damages  sliould 
be  awarded.  Magagnos  v.  Brooklyn  Heights 
R.  Co.,  112  N.  Y.  Supp.  637,  6:^8,  128  App. 
Div.  182  (citing  Cleghorn  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375 ; 
Voltz  V.  Blackmar,  64  N.  Y.  440;  Muckle  v. 
Rochester  Ry.  Co.,  29  N.  Y.  Supp.  732,  70 
Hun,  32;  Craven  v.  Bloomingdale,  64  N.  E. 
169,  171  N.  Y.  439 ;  East  v.  Brooklyn  Heights 
R.  Co.,  101  N.  Y.  Supp.  364,  115  App.  Div. 
683). 

"Smart  money"  Is  only  awarded  in  ac- 
tions of  tort  against  a  telegraph  company  for 
failure  to  properly  transmit  a  message,  where 
the  failure  was  the  result  of  intention  or 
gross  negligence.  Western  Union  Telegraph 
Co.  V.  Reeves,  126  Pac.  216,  219,  34  Okl.  468 
(quoting  Atchison,  T.  &  S.  F.  Ry.  Go.  v. 
Chamberlain,  4  Okl.  542,  46  Pac.  499). 

In  actions  of  tort,  the  Jury,  in  addition  to 
the  sum  awarded  by  way  of  compensation  for 
the  injury,  may  award  "exemplary,  punitive, 
or  vindictive  damages,"  sometimes  called 
"smart  money."  In  an  action  against  a  mas- 
ter to  recover  for  an  illegal  arrest  caused  by 
his  servant,  an  instruction  that  the  Jury  had 
the  power,  if  it  thought  proper,  in  addition 
to  compensatory  damages,  to  award  punitive 
damages,  without  further  instructing  them 
that  defendant  was  not  liable  for  such  dam- 
ages unless  there  was  evidence  that  the  acts 
of  the  servant  were  wanton  or  malicious,  and 
that  the  master  was  implicated  with  the 
servant  therein,  or  had  authorized  or  ratified 
such  acts,  was  erroneous.  Craven  v.  Bloom- 
ingdale, 64  N.  E3. 169,  171,  171  N.  Y.  489. 

SMELTER  RETURNS 

The  phrase  "smelter  returns,"  In  a  deed 
reciting  that  certain  royalties  on  smelter  re- 
turns of  all  ores  removed  should  be  paid  to 
the  owners,  means  returns  from  the  ore,  less 
the  smelting  charges,  without  deducting  the 
charges  for  hauling,  freight,  and  switching. 
Frank  v.  Bauer,  75  Pac.  930,  932,  19  Colo. 
^App.  445. 
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SMOKE 

"Smoke'*  Is  defined  In  Webster's  Inter- 
national Dictionary,  as  follows;  "The  visible 
exhalation,  vapor,  or  substance  that  escapes 
or  is  expelled  from  a  burning  body,  especially 
from  burning  vegetable  matter,  as  wood,  coal, 
peat,  or  the  like."  City  of  St.  Paul  v.  Haug- 
bro,  100  N.  W.  470,  471,  472,  93  Minn.  59,  66 
L.  R.  A.  441,  106  Am.  St.  Rep.  427,  2  Ann. 
Gas.  580. 

SMOKED  HERkiNG 

"Smoked  herring,"  though  salted  before 
being  smoked,  are  not  dutiable  as  "herrings, 
pickled  or  salted,"  under  Tariff  Act  July  24, 
1897,  c.  11,  i  1,  Schedule  G,  par.  260,  30  Stat. 
171,  being  a  commodity  distinct  therefrom 
both  commercially  and  in  common  speech. 
Mattlage  v.  United  States,  139  Fed.  704. 

SMOKEHOUSE 

As  outhouse,  see  OnthousOi 

SMOKELESS  COAIi 

"Smokeless  coal"  is  a  trade  or  commer- 
cial term  applied  to  a  grade  of  soft  coal  in 
which  the  volatile  matter  runs  from  16  to  21 
per  cent.  State  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  130  N.  W.  545,  547,  114  Minn.  122,  33  L. 
R.  A.  (N.  S.)  494,  Ann.  Cas.  1912B,  1030. 

SMOKERS'  ARTICLES 

Articles  used  chiefly  for  the  convenience 
of  smokers,  consisting  of  tables  on  the  (op 
of  which  are  aflOlxed  smokers'  accessories, 
and  of  an  ornamental  miniature  automobile 
for  the  use  of  smokers,  are  dutiable  as 
"smokers'  articles"  under  Tariff  Act  July 
24,  1897,  c  11,  i  1,  Schedule  N,  par.  459,  30 
Stat.  194,  and  not  as  "house  or  cabinet  furni- 
ture of  wood,"  under  paragraph  208,  Sched- 
ule D,  of  said  act,  30  Stat  168.  A.  Stein- 
hardt  &  Bro.  v.  United  States,  126  Fed.  443, 

AAA 

SMOKING  TOBACOO 

"Cigarettes  consist  of  'smoking  tobacco,' 
similar  in  all  respects  to  that  used  in  pipes. 
The  circumstance  that  a  longer  'cut'  than 
that  commonly  used  in  pipes  is  most  conven- 
ient for  cigarettes  is  not  important,  nor  that 
the  tobacco  la  smoked  in  paper  Instead  of 
pipes.  It  may  be  used  for  either  purpose, 
and  Is  all  embraced  in  the  term  'smoking  to- 
bacco.' "  American  Tobacco  Co.  v.  Polacsek, 
170  Fed.  117,  121  (quoting  and  adopting  defi- 
nition in  Carroll  v.  Ertheiler,  1  Fed.  688). 

SMUGGLE 

Section  28G5,  Rev.  St,  making  it  criminal 
to  "smuggle  or  clandestinely  introduce"  mer- 
chandise into  the  United  States,  does  not  in- 
clude a  case  where  merchandise  is  fraudu- 
lently entered  at  the  customhouse.  United 
States  V.  Six  Hundred  and  Forty  Six  Half- 
Boxes  of  £lgs,  164  Fed*  778,  780. 


SBfUGGUNG 

"Smuggling"  is  defined  as  the  fraudulent 
taking  into  a  country,  or  out  of  it,  merchan- 
dise which  Is  lawfully  prohibited.  United 
States  V.  MitcheU,  141  Fed.  666,  670  (citing 
Dunbar  v.  United  States,  15  Sup.  Ct  325, 156 
U.  8.  186,  39  L.  Ed.  390). 

To  constitute  the  offense  of  "smuggling," 
there  must  be  a  secret  introduction  of  duti- 
able goods  with  intent  to  defraud  the  govern- 
ment.   San  Antonio  Light  Pub.  Co.  v.  Lewy, 

113  S.  W.  574,  582,  52  Tex.  Civ.  App.  22.* 

A  fraudulent  entry  of  merchandise  at  the 
custom  house  cannot  be  classified  as  ''smug- 
gling" nor  brought  within  the  words  "clan- 
destinely Introduced,"  in  Rev.  St.  i  2865, 
making  it  criminal  to  smuggle  or  clandestine- 
ly introduce  merchandise  into  the  United 
States.  United  States  v.  Six  Hundred  and 
Forty  Six  Half-Boxes  of  Figs,  164  Fed.  778, 
780. 

A  person  arriving  In  the  United  States 
omitted  from  his  declaration  made  to  the  cus- 
toms ottidals  on  shipboard  any  mention  of  a 
package  of  emeralds  contained  in  his  cloth- 
ing, and  at  the  time  of  the  examination  of 
his  baggage  on  the  dock  falsely  stated  to 
such  officers  that  he  had  no  piedous  stones 
in  his  possession.  Said  emeralds  were  then 
seized  under  Rev.  St  |  2865,  providing  for 
the  forfeiture  of  smuggled  goods.  Held, 
that  the  act  of  "smuggling"  was  complete 
when  he  had  passed  from  the  vessel  to  the 
shore)  and  that  it  was  immaterial  that  he 
had  not  gone  beyond  the  customs  lines  es- 
tablished on  the  dock  for  convenience  in  ex- 
amining baggage.  United  States  v.  218^ 
Carats  Loose  Emeralds,  153  Fed.  643,  647  (cit« 
ing  United  States  v.  One  Pearl  Necklace,  111 
Fed.  165,  49  C.  O.  A.  287,  56  L.  R.  A.  136; 
One  Pearl  Chain  v.  United  States,  12S  Fed. 
374,  59  O.  C.  A.  499;  United  States  v.  One 
Pearl  Chain,  139  Fed.  517,  71  C.  C.  A.  500 ; 
United  States  v.  Five  Packages  of  Tapestry. 

114  Fed.  496). 

An  indictment,  alleging  that  accused  at 
Sault  Ste.  Marie,  Mich.,  did  unlawfully, 
knowingly,  and  frandulently  import  and  bring 
into  the  United  States'  certain  merchandise, 
to  wit,  3%  yards  of  black  woolen  suiting 
cloth  of  the  value  of  $10,  contrary  to  law—* 
that  is,  clandestinely  and  without  entering 
the  same  at  the  United  States  Customs  Ofilce 
and  port  of  entry  with  the  United  States  Col- 
lector of  Customs  and  paying  the  duty  there- 
on— the  same  being  foreign  merchandise  sub- 
ject to  an  import  duty  as  provided  in  Act 
July  24,  1897,  C  11,  30  Stat.  151,  suflBcient- 
ly  charged  "smuggling,"  denounced  by  Rev. 
St  I  2865,  providing  that  if  any  person  shall 
knowingly  and  willfully,  with  intent  to  de- 
fraud the  revenue  of  the  United  States,  smug- 
gle, or  clandestinely  introduce  into  the  Unit- 
ed States,  any  goods,  wares,  or  merchandise 
subject  to  duty  by  law,  and  which  should 
have  been  invoiced^  without  paying  or  ao- 
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counting  for  the  duty,  or  shall  make  out  or 
pass,  or  attempt  to  pass,  through  the  custom- 
house, any  false,  forged,  or  fraudulent  In- 
voice, etc.,  shall  be  guilty  of  a  misdemeanor. 
Rogers  v.  United  States,  180  Fed.  54,  58,  103 
C.  0.  A.  408,  31  L.  R.  A.  (N.  S.)  264. 

SNAP 

A  "set"  or  "snap'-  Is  a  lool  used  to  re- 
ceive the  blows  of  the  sledgo  in  riveting  the 
plates  of  metal  beams.  The  ordinary  rule 
of  the  nonliability  of  an  employer  for  injury 
sustained  by  an  adult  employ^  of  ordinary 
discretion  through  the  voluntary  .use  of  a  de- 
fective tool,  when  the  facts  and  the  danger 
were  within  the  comprehension  of  any  ordi- 
narily intelligent  and  prudent  man,  and  were 
as  completely  within  the  knowledge  and  ap- 
preciation of  the  servant  as  of  the  master,  is 
here  applied  to  the  case  of  a  man  who  lost 
an  eye  by  being  struck  by  a  sliver  of  steel 
from  a  "set"  or  "snap"  used  to  receive  the 
blows  of  the  sledge  in  riveting  I-beams.  Gil- 
laspie  V.  United  Iron  Works  Co.,  90  Pac.  760, 
761,  76  Kan.  70. 

SNAPPER 

An  assistant  to  a  motorman  in  a  mine, 
whose  duty  it  is  to  throw  switches,  make 
couplings,  and  keep  a  general  lookout  ahead 
on  the  track,  is  a  "snapper."  Burns  v.  Vesta 
Coal  Co.,  72  Atl.  800,  802,  223  Pa.  473. 

SNATCH  BLOCK 

"Snatch  block"  is  an  appliance  made  of 
iron  and  wood  inclosing  a  puUy,  with  a  hook 
to  fasten  it  to  a  post.  O'Leary  v.  Michigan 
State  Telegraph  Co.,  109  N.  W.  434,  435,  146 
Mich.  248. 

A  "snatch  block"  was  described  as  a 
heavy  block  of  wood  attached  to  an  upright 
or  stanchion  by  a  line  used  to  draw  the 
grain  into  the  leg  extending  from  the  hold 
of  the  boat  to  the  elevator,  and  up  which 
the  grain  was  drawn.  Connors  v.  Great 
Northern  Elevator  Co.,  85  N.  Y.  Supp.  644, 
645.  90  App.  Div.  311. 

SNUB  ROPES 

Guide  lines  used  to  steady  beams  in  their 
descent  from  a '  derrick  platform  are  called 
"snub  ropes."  Bryson  v.  Gallo,  180  Fed.  70, 
75,  108  C.  0.  A.  424. 

so 

As  relating  back 

The  word  "so,"  as  used  in  a  bond  given 
by  a  bank  and  sureties  to  the  state  treasurer, 
reciting  that  such  treasurer  would  deposit 
certain  moneys  in  the  bank  in  question,  and 
that  the  bank  should  keep,  etc.,  all  "said 
sums  so  deposited  or  to  be  deposited  as  afore- 
said," points  to  something  previously  men- 
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tioned  in  the  instrument,  and  the  sureties  on 
the  bond  are  liable  for  deposits  in  the  bank 
at  the  time  the  bond  was  executed.  Kephart 
V.  Buddecke,  80  Pac.  501,  503,  20  Colo.  App. 
546. 

Where  a  mechanic's  lien  recited  that, 
during  the  progress  of  work  contract,  de- 
fendant ordered  certain  extra  work  and 
agreed  to  pay  therefor  the  reasonable  value 
of  the  materials  furnished  and  labor  per- 
formed, that  the  reasonable  value  of  said 
labor  and  material  "so  done  and  furnished" 
was  and  is  the  sum  of  $21.84,  it  is  reasonably 
plain  that  the  expression  "so  done  and  fur- 
nished" means  done  and  furnished  in  accord- 
ance with  the  order  and  agreement  of  W. 
previously  referred  to,  and  the  allegation  is 
sufficient  to  show  that  the  order  and  agree- 
ment for  the  extra  work  was  that  of  defend- 
antt  Newell  v.  Brill,  83  Pac.  76,  77,  2  Cal. 
App.  61. 

SO  DTINO 

See  Not  So  Dying. 

SO  FAB  AS  APPLICABUa 

Between  the  adoption  of  Const,  art  20, 
an  amendment  disincorporating  the  former 
city  of  D.  and  several  other  municipal  cor- 
porations, and  merging  them  into  the  new 
city  and  county  of  D.,  and  the  adoption  by 
the  new  municipality  of  a  charter  and  or- 
dinances, it  possessed  not  merely  the  ordinary 
general  governmental  powers  of  a  city  neces- 
sary to  its  preservation  and  perpetuity,  but. 
special  powers,  so  that  it  could  create  side- 
walk districts,  and  assess  the  cost  of  building 
sidewalks;  the  new  corporation,  by  Const, 
art  20,  §  1,  succeeding  to  all  the  rights  of 
the  former  city,  section  3  making  certain  ex- 
isting officers  and  boards  of  the  former  city, 
officers  and  boards  of  the  new  corporation, 
to  hold  till  their  successors  were  elected  and 
qualified,  and  section  4  providing  that  the 
charter  and  ordinances  of  the  old  city,  as 
they  shall  exist  when  such  amendment  of  the 
Constitution  takes  effect,  shall,  for  the  time 
being  only,  and  as  far  as  applicable,  be  the 
charter  and  ordinances  of  the  new  corpora- 
tion, "for  the  time  being"  meaning  the  afore- 
said interim,  and  "so  far  as  applicable"  hav- 
ing reference  to  said  article  20,  and  meaning 
so  far  it  does  not  make  said  charter  and 
ordinances  inapplicable.  Ilallett  v.  City  and 
County  of  Denver,  104  Pac.  1038,  1039,  46 
Colo.  487. 

SO  FAR  AS  PRACTICABLE 

A  requirement  in  a  city  charter  that  the 
location  of  a  defect  in  a  street  shall  be  stat- 
ed "so  far  as  practicable"  in  a  notice  there- 
of as  affecting  a  claim  for  resulting  injuries 
means  that  a  reasonable  degree  of  accuracy 
shall  be  used.  A  notice,  stating  that  claim- 
ant was  walking  on  the  south  side  of  a  cer- 
tain street  between  two  certain  other  streets 
in  the  city,  when  she  stepped  upon  a  loose 
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plank,  the  end  of  which  had  become  rotten, 
and  which  had  rotten  stringers  underneath, 
was  held  sufficient  Mulligan  ▼.  City  of  Se- 
atUe,  84  Pac  721,  722,  42  Wash.  264. 

SO  LONG  AS 

The  phrase,  "so  long  as  •  ♦  •  the 
contract  remains  In  force/*  used  In  a  con- 
tract whereby  a  party  bound  himself  to  con- 
tinue a  third  person  in  charge  of  the  Inter- 
ests of  the  parties  "so  long  as"  he  was  con- 
nected with  him  "and  the  contract  remains  in 
force,"  does  not  refer  to  a  possible  breach, 
but  means  so  long  as  the  contract  continues 
In  force  if  performed  according  to  its  terms. 
Magnolia  Metal  Co.  v.  Gale,  75  N.  E.  219, 
220,  189  Mass.  124. 

A  devise  to  a  widow  "so  long  as  she 
remains  my  widow"  gives  her  no  more  than 
a  life  estate,  the  words  quoted  being  words 
of  limitation  and  not  of  condition,  and  only 
a  life  estate  passes  unless  an  intent  to  give 
^  a  greater  one  affirmatively  appears.  Beatty 
v.  Irwin,  73  N.  E.  926,  927,  35  Ind.  App.  238. 

Where  a  testator  devised  all  his  estate  of 
every  kind  to  his  wife  and  her  heirs  and  as- 
signs forever,  "so  long  as  she  remains  my 
widow,"  the  quoted  condition  is  equivalent 
to  saying  •'provided  she  remains  my  widow," 
which  does  not  cut  down  the  estate,  but  mere- 
ly attaches  a  condition  which  makes  It  de- 
feasible in  toto  on  a  breach,  and  the  widow, 
having  died  without  having  remarried,  died 
seised  of  an  estate  in  fee  simple.  Scott  v. 
Murray,  67  Ati.  47,  218  Pa.  186. 

SO  UNDERSTOOD 

See  It  Was  So  Understood. 

SOAP  PENCILS 

Not  dutiable  as  pencils,  see  PcnclL 

SOBER 

It  may  well  be  doubted  whether  the 
term  "soberness"  is  susceptible  to  any  ac- 
curate definition  for  practical  purposes.  It 
sufficiently  defines  Itelf.  Midland  Valley  R. 
Go.  V.  HamUton,  1(H  S.  W.  540,  542,  84  Ark. 
81. 

SOCIAL 

SOCIAL  CLUB 

An  association  organized,  as  shown  by 
Its  certificate  of  incorporation,  for  social 
fellowship,  with  the  privilege  of  providing  for 
its  members  refreshment,  etc.,  Is  a  "social 
club,"  within  Acts  1902-04,  p.  461,  c  270, 
subc.  4  [Code  1904,  §  1105d],  authorizing  the 
incorporation  of  societies  without  capital 
stock,  etc.,  and  Is  not  a  "business  corpora- 
tion," within  chapter  1,  p.  437,  of  the  act 
providing  for  the  incorporation  of  corpora- 
tions for  the  transaction  of  any  lawful  busi- 
ness. Hanger  v.  Commonwealth,  60  S.  EI 
67,  68,  107  Va.  872. 


f  SOCIAL  DEMOCRATIC 

The  name  "Social  Democratic  Party"  is 
neither  the  "same  nor  substantially  the  same*' 
as  the  name  "Democratic  Party,"  within 
Election  Law  (Laws  1896,  c.  909,  p.  922,  §  56), 
declaring  that  no  political  party  may  assume 
a  name  "the  same  or  substantially  the  same" 
as  that  of  a  party  with  the  right  to  its 
use  established.  In  re  Social  Democratic 
Party,  93  N.  Y.  Supp.  1023,  1025,  105  App. 
Div.  243. 

SOCIAL  SETTLEMENT 

The  term  "social  settlement"  is  Incapable 
of  exact  definition,  not  having  yet  found  its 
way  into  the  dictionary,  though  it  may  be 
understood  in  the  sense  of  an  abiding  place 
of  a  group  of  persons  concerning  themselves 
with  questions  relating  to  public  health,  edu- 
cation, morals,  etc.,  but  Laws  of  1902,  p. 
1758,  c.  605,  §  1,  exempting  from  assessment 
for  water  supply  any  social  settlement  which 
shall  own  or  lease  for  a  term  of  not  less  than 
three  years  a  building  devoted  exclusively  to 
the  purpose  of  such  settlement,  does  not  ex- 
empt a  building  adjoining,  owned,  and  used 
by  a  church  in  part  for  its  own  purposes  and 
in  part  for  social  settlement  conducted  there- 
in by  Its  officers.  People  ex  rel.  Trustees  'of 
Amity  Baptist  Church  v.  Monroe,  81  N.  Y. 
Supp.  972,  40  Misc.  Rep.  286. 

SOCIETY 

See  Benevolent  Society;  Educational  So- 
cieties; Missionary  Societies  or  Cor- 
poration; Religious  Society;  Secret 
and  Fraternal  Society;  Terminating 
Society. 

"Society,"  as  used  in  connection  with 
a  person's  social  relations  with  his  fellow 
men,  means  the  class  with  which  he  mingles, 
the  class  from  which,  if  he  marries,  he  selects 
his  wife,  the  class  of  people  with  whose  chil- 
dren his  children  go  to  school.  Flood  v. 
News  &  Couilcr  Co.,  50  S.  B.  637,  639,  71  S. 
C.  112,  4  An^.  Cas.  685. 

The  words  "society"  and  "social"  are  not 
arbitrary  signs,  but  are  descriptive,  with 
commonly  understood  meanings  in  the  terms 
"society  events,"  "social  events,"  "society 
gossip,"  and  "social  gossip";  and  hence  the 
use  of  such  words  In  the  name  of  a  book, 
such  as  "Social  Register,"  "Society  List," 
etc.,  could  not  constitute  a  valid  trade-mark. 
Social  Register  Ass'n  v.  Murphy,  128  Fed. 
116,  120. 

SOCIETY  OF  JESUS 

The  "Society  of  Jesus'*  Is  a  religious 
order  known  as  the  Jesuit  Order.  It  is 
composed  of  missionary  and  teaching  priests 
of  the  Roman  Catholic  Faith.  There  is  no 
legally  incorporated  body,  but  the  members 
are  bound  only  by  their  vows  of  poverty, 
chastity,  and  obedience,  and,  after  the  sth;- 
ond  novitiate,   by  a  fourth   vow   reqidr^g 
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them  to  go  wherever  the  pope  may  send 
them  for  missionary  duty.  G^iey  are  goy- 
erned  by  a  general,  and  the  society  has  been 
established  In  the  United  States  for  many 
years.  A  bequest  to  the  society  for  the 
purposes  of  education  or  religion  is  Invalid 
as  not  to  an  Identified  or  ascertainable  ob- 
ject Coleman  v.  O'Leary's  Ex'r,  70  S.  W. 
1068,  1070,  114  Ky.  388. 

SODOMY 

See,  also,  Grime  Against  Nature. 

The  common-law  crime  of  "sodomy"  In- 
cluded only  an  act  committed  per  anum. 
State  v.  Whltmarsh,  128  N.  W.  580,  582,  26 
S.  D.  426. 

"Sodomy"  may  be  committed  by  the 
mouth,  or  otherwise  than  per  anum.  White 
V.  State,  71  S.  E.  135.  136  Ga.  158;  Id.,  .71 
S.  E.  499,  9  Ga.  App.  307;  Herring  v.  State, 
46  S.  E.  876-881,  882,  119  Ga.  709  (citing 
3  Russ.  Or.  reth  Ed.I  250;  1  Whart.  Or.  Law 
[10th  Ed.]  {  579;  Pac.  Abr.  tit  "Sodomy"; 
Clarlc,  Cr.  Law  [2d  Ed.]  367). 

**8odomy,"  within  Code  Supp.  Iowa,  | 
4837,  defining  "sodomy"  as  the  carnal  copu- 
lation in  any  opening  of  the  body  except 
sexual  parts,  with  another  human  being,  or 
carnal  cc^pulatlon  with  a  beast,  follows  the 
generally  accepted  definition  of  sodomy,  and 
an  Indictment,  substantially  following  the 
language  of  the  statute  Is  sufficient  State 
V.  Gage,  116  N.  W.  596,  139  Iowa,  401. 

"Sodomy"  Is  derived  from  Sodom,  where 
the  crime  was  prevalent,  and  Its  carnal  copu- 
lation by  human  beings  against  nature  with 
penetration,  but  penetration  of  the  mouth  Is 
not  sufficient,  and  consent  does  not  affect  its 
criminality,  but  makes  the  consenting  x>arty 
an  accomplice;  and  buggery  Is  the  same 
offense  between  a  man  and  a  beast.  Ck)m- 
monwealth  v.  Polndexter,  118  S.  W.  943,  944, 
133  Ky.  720. 

Copulation  against  the  order  of  nature 
is  "Sodomy,"  whether  the  person  with  whom 
had  was  a  man  or  woman.  Adams  v.  State, 
86  S.  W.  334,  48  Tex.  Gr.  R.  90,  122  Am.  St 
Rep.  733. 

The  fact  that  one  of  the  parties  used 
the  mouth  of  the  other  did  nof  constitute  the 
crime  of  "sodomy."  Mitchell  v.  State,  95  S. 
W.  500,  49  Tex.  Or.  R.  535  (citing  Prlndle 
V.  State,  21  S.  W.  360,  31  Tex.  Or.  R.  551, 
37  Am.  St  Rep.  833;  People  v.  Boyle,  48 
Pac.  800,  116  Oal.  658;  1  Whart  Cr.  Law, 
I  579;  McClain,  Cr.  Law,  §  1153). 

SOFT  DRINKS 

What  are  commonly  known  as  ^soft 
drinks"  contain  only  an  appreciable  amount 
of  alcohol,  not  enough  to  produce  intoxica- 
tion, however  much  is  drunk  as  a  beverage. 
Roberts  v.  State,  60  S.  E.  1082,  1086,  4  Ga. 
App.  207. 


T^e  term  "soft  drinks,"  as  the  words  are 
popularly  known,  include  not  only  such  non- 
intoxicating  beverages  as  lemonade,  soda  wa- 
ter, mineral  waters,  etc.,  but  also  those  alco- 
holic decoctions  Invented  to  take  the  place  of 
intoxicating  drinl^,  such  as  <malt  mead,  near 
beer,  etc.  Bradford  v.  Jones,  135  S.  W.  290, 
291,  142  Ky.  820. 

SOFT  GROUND 

The  term  "soft  ground,"  as  used  in  min< 
ing,  refers  to  selvage,  decomposed  rock,  or 
soapstone.  When  exposed  to  the  air  soap- 
stone  becomes  brittle  and  is  likely  to  crack 
and  slough  off.  Spencer  v,  Bruuer,  103  S.  W.* 
578,  126  Mo.  App.  94. 

SOJOURN 

See  Place  of  Sojourn* 

SOLAR  TIME 

See  Apparent  Solar  Time. 
Mean  solar  time,  see  Mean  Tim& 

SOUTIUM 

The  word  "solatium,"  as  used  by  the 
courts  in  stating  that  for  a  particular  injury 
"solatium"  will  be  allowed,  means  "a  com- 
pensation as  a  soothing  to  the  affections,  or 
wounded  feelings,  and  for  loss  of  the  comfort 
and  social  pleasure  there  is  in  the  association 
between  members  of  a  family.  'Solatium'  is 
sentiment,  love,  or  affection,  as  distinguished 
from  a  property  loss."  The  declaration  in 
Rev.  St  1899,  |  2866,  that,  in  an  action  for  a 
death,  the  Jury  may  give  such  damages  as 
they  may  deem  fair  and  Just,  with  reference 
"to  the  necessary  injuries  resulting  from" 
such  death,  is  equivalent  to  limiting  the  re- 
covery to  pecuniary  injury,  and  therefore  the 
statute  by  necessary  implication  excludes 
"solatium."  Marshall  v.  Consolidated  Jack 
Mines  Co.,  95  S.  W.  972, 973, 119  Mo.  App.  270. 

SOLD 

See  Bought  and  Sold;  This  Day  Sold. 

The  word  "sold"  imports  not  a  mere  prop- 
osition to  sell,  but  a  consummated  contract 
of  sale.  Where  a  contract  recited,  "We  have 
sold  to  a  certain  person  certain  land,"  de- 
scribing it,  the  vendors  by  such  words  declar- 
ed and  acknowledged  that  they  had  sold  the 
premises,  and  such  declaration  or  acknowledg- 
ment was  binding  on  them.  Forthman  v. 
Deters,  69  N.  B.  97,  100,  206  lU.  159,  99  Am. 
St  Rep.  145. 

"It  is  true  that  in  a  technical  sense,  and 
where  a  due  regard  to  the  intention  of  the 
parties  using  the  word  'sold'  is  had,  it  may 
mean  a  transfer  of  the  title  of  property  for  a 
money  consideration.  Yet  it  has  other  mean- 
ings *  *  *  when  it  is  obvious  that  such 
was  the  intent  of  the  party  using  the  phrase." 
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Gnlver  v.  Uthe.  10  Sup.  Ct.  415,  133  U.  S.  656, 
659,  33  L.  Ed.  776. 

To  speak  of  property  as  having  been 
"sold"  does  not  necessarily  mean  that  it  has 
been  paid  for.  Hathaway  v.  Burr,  21  Me. 
567,  571,  38  Am.  bee.  278. 

The  use  of  the  words  "bought  and  sold" 
in  a  written  contract  of  sale  does  not  neces- 
sarily import  a  present  sale,  but  are  frequent- 
ly used  to  express  a  mere  agreement  to  sell. 
Warn  V.  Gaba,  116  Pac.  963,  964,  160  Oal.  324. 

One  who  has  given  trading  stamps  in  con- 
nection with  merchandise  sold  has  "sold" 
such  stamps,  since  the  transaction  consists  in 
the  transfer  to  the  customer  of  certain 
merchandise  then  and  there  delivered  and  the 
transfer  of  an  assignable  order  for  certain 
other  merchandise.  Sperry  &  Hutchinson  Co. 
V.  Hertzberg,  60  AtL  368,  372,  69  N.  J.  Eq. 
264. 

Under  a  contract  for  a  sale  of  agricul- 
tural implements,  providing  that  those  not 
•*Bold"  by  a  specified  time  should  be  returned. 
Implements  resold  by  the  buyer  under  con- 
tracts reserving  title  until  payment  of  the 
price  are  "sold,"  but  other  implements,  which 
were  consigned  by  the  buyer  to  third  parties 
for  resale  under  contracts  which  did  not  re- 
quire the  buyers  thereunder  to  pay  for  the 
implements,  unless  they  sold  them,  are  not 
"sold."  Doylestown  Agr.  Co.  v.  Brackett, 
Shaw  &  Lunt  Co.,  84  Atl.  146,  149,  109  Me. 
301 ;  Buffalo  Fertilizer  Co.  v.  Aroostook  Mut. 
Fire  Ins.  Co.,  84  Ati.  1078,  1081,  109  Me.  483. 

Under  Burns*  Ann.  St.  1908,  i  343,  provid- 
ing that  the  complaint  shall  contain  a  state- 
ment of  the  facts  constituting  the  cause  of  ac- 
tion in  plain  language,  so  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended,  a  complaint  which  alleges  that 
defendants  are  jointly  indebted  to  plaintiff  in 
a  specified  sum  for  hay  "sold"  and  delivered 
by  plaintiff  to  defendants,  during  a  specified 
time,  and  which  includes  an  itemized  state- 
ment of  account,  is  sufiicient  when  attacked 
for  the  first  time  on  appeal;  the  word  "sold" 
implying  a  contract  of  sale  of  an  article  for 
a  specified  sum.  Pennsylvania  Elevator  & 
Supply  Co.  V.  Fosuotte,  95  N.  B.  586,  587,  48 
Ind.  App.  1G6. 

A  contract  which  requires  the  licensee 
under  a  patent  to  pay  a  royalty  on  each  ma- 
chine "sold  or  delivered"  covers  machines  de- 
livered by  the  licensee  to  customers,  but 
which  were  returned,  and  not  paid  for.  Con- 
fectioners* Machinery  &  Mfg.  Co.  v.  Panouali- 
88,  134  Fed.  393,  67  C.  C.  A.  391. 

Where  a  contract  is  executory,  the  word 
•*80ld**  means  contracted  to  sell,  and  does  not 
imply  a  change  of  title.  Pittsburgh,  C.,  C.  & 
St.  L.  R.  Co.  V.  Knox,  98  N.  E.  205,  298,  177 
Ind.  344. 

A  complaint  which  alleges  that  plaintiff 
"sold**  to  defendant  personal  property  for  a 
specified  sum,  that  defendant  paid  a  part, 


and  that  the  balance  was  due,  owing,  and  un- 
paid, on  account  of  the  sale  of  the  property, 
is  an  attempt  to  follow  Code  Civ.  Proc.  i  426, 
by  stating  the  facts  constituting  the  CAuae  of 
action  in  ordinary  language,  and  suflldently 
alleges,  after  verdict,  that  the  unpaid  price 
was  due  by  alleging  a  completed  sale,  for  the 
word  "sold"  describes  a  completely  executed 
transaction,  though  the  word  is  often  used 
to  indicate  an  executory  agreement  only,  and 
the  word  "sale"  does  not  necessarily,  and  in 
all  connections,  mean  that  title  must  pass. 
Christensen  v.  Cram,  105  Pac.  950,  156  Cal 
633  (citing  Blackwood  v.  Cutting  Packing  Co., 
18  Pac.  248,  76  Cal.  212,  9  Am.  St.  Rep.  199; 
Eaton  V.  Rieheri,  23  Pac.  286,  83  Cal.  185; 
Pettinger  v.  Fast,  25  Pac.  680,  87  Cal.  461; 
Shaiuwald  v.  Cady,  28  Pac.  101,  92  Cal.  83). 

Change  of  title  implied 

In  a  recital  in  an  agreement  tliat  real 
property  is  sold,  the  word  "sold**  does  not 
conclusively  show  a  present  conveyance. 
Thus  an  agreement  reciting  that  real  proi)er- 
ty  was  sold,  and  reciting  the  deposit  of  a 
sum  of  money  on  account  of  the  purchase 
price  to  be  returned  if  the  sale  was  not  con- 
summated according  to  the  conditions  of  the 
agreement,  the  purchaser's  signature  being 
preceded  by  the  words  "I  agree  to  purchase," 
pursuant  to  which  the  purchaser  went  into 
possession  and  the  seller  executed  a  deed  and 
placed  it  in  a  bank  to  be  delivered  on  the  per- 
formance of  conditions  by  the  purchaser,  was 
an  agreement  of  sale,  and  not  a  conveyance. 
In  re  Goetz*a  Estate,  109  Pac.  145,  146,  13 
CaL  App.  198. 

"In  common  parlance,  the  word  'sold* 
does  not  necesf^arily  include  the  idea  that  the 
necessary  writing  has  been  executed  to  trans- 
fer the  legal  title,  but  rather  that  the  terms 
and  conditions  of  the  sale  have  been  agreed 
upon.**  Thus  where  a  mortgagee,  who  loaned 
money  on  the  security  of  a  mortgage  of  real 
property,  the  deed  to  which  the  mortgagor 
had  forged,  was,  through  her  attorney,  aware 
the  day  before  the  loan  was  made  that  the 
owner  had  not  conveyed  his  land  to  the  mort- 
gagor, she  and  her  attorney  could  not  have 
relied  on  a  previous  statement  of  the  owner 
that  he  had  "sold**  his  land  to  the  mortgagor, 
and  the  owner*  was  not  estopped  by  his  state- 
ment from  asserting  his  right  to  have  the 
mortgage  declared  void  as  a  cloud  on  his  title. 
Williams  v.  Ketcham,  77  N.  E.  285,  289.  37 
Ind.  App.  506. 

In  the  absence  of  a  contrary  showing, 
land  is  "sold,**  within  a  parol  contract  au- 
thori/.ing  a  broker  to  sell  land  for  another 
in  consideration  of  a  stipulated  commissiou, 
when  the  broker  produces  a  purchaser  willing 
and  able  to  comply  with  the  terms  of  the  sale, 
and  an  agreement  is  entered  into  between 
the  purchaser  and  the  vendor  which  termi- 
nates in  an  actual  transfer  of  the  title,  or 
when  the  agent  has  performed  the  services 
required  of  him,  and  the  vendor  and  pur- 
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chaser  enter  into  an  enforceable  contract; 
the  word  "sold"  not  necessarily  meaning  that 
a  conveyance  must  be  made  or  that  the  title 
must  pass.  Sanderson  v.  Wellsford,  116  S. 
W.  382,  384,  53  Tex.  Civ.  App.  637. 

Coiuiideration  Implied 

The  word  "sold"  Imports  a  consideration 
or  price.  HoweU  v.  State,  52  S.  B.  649,  650, 
124  Ga.  698. 

The  word  "sold"  imports  a  contract  of 
sale  for  a  valuable  consideration.  Rade- 
baugh  V.  Scanlan,  82  N.  E.  544,  547,  41  Ind. 
App.  109. 

Order  of  oonvt  laaplled 

To  say  that  land  was  "sold  by  the  ad- 
ministrator" is  to  say  that  it  was  sold  under 
the  order  of  the  court,  for  in  no  other  way 
could  the  administrator  have  sold  it  Gutter 
V.  Dallamore,  79  Pac.  383,  384, 144  Gal.  665. 

SOLB  AND  CONVEYED 

A  clause  in  a  policy  of  insurance  that,  if 
the  property  insured  shall  be  "sold  or  con- 
veyed," the  policy  shall  be  null  and  void  re- 
fers to  a  sale  or  conveyance  of  it  by  the  as- 
sured, determining  his  interest  in  the  subject 
of  insurance,  and  not  to  a  sale  or  conveyance 
to  him,  to  increase  his  interest.  Ileaton  v. 
Manhattan  Fire  Ins.  Co.,  7  R.  I.  502,  507. 

SOU!  NOTE 

"Sold  notes"  are  written  memoranda  of 
a  sale  of  goods  delivered  to  the  party  thereto 
by  the  broker  negotiating  the  sale.  Generally 
that  delivered  to  the  buyer  is  the  "bought" 
note,  and  that  delivered  to  the  seller  is  the 
"sold"  note,  but  some  authorities  hold  that 
the  "sold"  note  is  that  delivered  to  the  buyer 
and  the  "bought"  note  to  the  seller.  Eau 
Claire  Canning  Co.  v.  Western  Brokerage  Co., 
73  N.  £.  438,  439.  213  lU.  561  (citing  Saladin 
V.  Mitchell,  45  111.  79). 

SOLDIER 

In  army  regulations,  par.  981,  reading, 
"When  soldiers  awaiting  result  of  trial  or  un- 
dergoing sentence  commit  offenses  for  which 
they  are  tried,  the  second  sentence  will  be 
executed  on  the  expiration  of  the  first,"  tbe 
word  "soldiers"  embraces  officers  as  well  as 
enlisted  men.  Kirkman  v.  McClaughry,  160 
Fed.  436,  440,  90  C.  C.  A.  86;  Id.,  152  Fed. 
255,  261. 

An  enlisted  man  of  the  Ohio  National 
Guard  is  a  soldier  '*of  the  organized  militia" 
of  the  United  States,  as  defined  by  Act  Cong. 
Jan.  21,  1903,  c.  196,  32  Stat.  775  (U.  S. 
Comp.  St.  Supp.  1907,  p.  326),  as  amended  by 
Act  Cong.  May  27,  1906,  35  Stat  399,  c.  204, 
and  as  such  liable  to  be  tried  and  punished  by 
court-martial,  as  the  code  of  regulations  of 
the  Ohio  National  Guard  and  the  articles  of 
war  of  the  United  States  as  adopted  in  the 
code  provides.  McGorray  v.  Murphy,  88  N. 
E.  881,  80  Ohio  St.  413, 17  Ann.  Cas.  444. 


U.  S.  Comp.  Stat,  i  1342,  provhSes  tliat 
"the  word  'soldier*  shall  be  understood  to 
include  Noncommissioned  officers,  musicians, 
artificers,  and  privates  and  other  enlisted 
men."  Hartigan  v.  United  States,  25  Sup.  Ct 
204,  206,  196  U.  S.  169,  49  L.  Ed.  434. 

SOIJ>IERS'  HOME 

As  adylum,  see  Asylum. 

SOLE 

Under  a  rule  adopted  by  'the  Commis- 
sioner of  Patents,  an  applicant  for  a  patent, 
if  he  was  the  inventor,  must  make  oath  or 
affirmation  stating  whether  he  is  the  "sole" 
or  joint  inventor  of  the  invention.  The 
word  "sole,"  as  used  in  the  rule,  is  a  short- 
er way  of  saying  that  the  applicant  does  not 
know  and  does  not  believe  that  the  invention 
was  ever  known  before  or  used.  United 
States  V.  Patterson,  172  Fed.  241,  247. 

Separate  dlstinsnislied 

The  word  '^separate,"  as  used  in  creating 
a  trust,  has  a  fixed  and  technical  meaning, 
and  excludes  the  marital  rights,  whereas 
the  same  meaning  is  not  attributable  to 
"sole."  Wilson  v.  Bryn  Mawr  Trust  Co.,  73 
AtL  1070,  1071,  225  Pa.  139. 

SOLE  AND  EXCLUSIVE 

In  Ex  parte  Wilson,  140  U.  S.  575,  11 
Sup.  Ct.  870,  35  L.  Ed.  513,  it  was  decided 
that  Act  Cong.  March  3,  1885  (23  St.  385), 
conferring  upon  the  territory  of  Arizona  and 
her  courts  full  jurisdiction  of  the  offense  of 
murder  committed  on  an  Indian  reservation 
by  an  Indian,  did  not  take  away  from  the 
courts  of  the  United  States  jurisdiction  over 
the  offense  there  committed  by  one  other 
than  an  Indian,  conferred  by  Rev.  St.  U.  S. 
f  2145,  on  the  ground  that  the  United  States, 
by  yielding  up  a  part  of  her  jurisdiction  over 
the  offense,  lost  all.  The  court  said:  "Con- 
gress may  provide  for  the  punishment  of  one 
class  of  offenses  in  one  court,  and  another 
class  in  a  different  court.  Section  2145  ex- 
tends to  the  Indian  country  the  general  laws 
of  the  -United* States  as  to.  the  punishment 
of  crimes  committed  In  any  place  within  the 
sole  and  exclusive  Jurisdiction  of  the  Ignited 
States,  except  as  to  crimes  the  punishment 
of  which  is  otherwise  expressly  provided  for. 
The  words  'sole  and  exclusive,*  in  section 
2145,  do  not  apply  to  the  jurisdiction  extend- 
ed over  the  Indian  country,  but  are  only 
used  in  the  description  of  the  laws  which  are 
extended  to  it."  The  Supreme  Court  of 
Oklahoma  has  held  that  the  district  courts 
of  the  territory  of  Oklahoina,  when  sitting 
with  and  exercising  the  powers  and  jurisdic- 
tion of  a  United  States  court,  have  exclusive 
jurisdiction  of  all  crimes  punishable  by  the 
laws  of  the  United  States,  when  committed 
by  persons  other  than  Indians  upon  an  In- 
dian reservation  occupied  by  Indian  tribes, 
I  and  to  which   reservation  the  Indian   title 
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has  not  been  extinguished.    Herd  v.  United 
States,  75  Pac.  291,  292,  13  Okl.  512. 

SOI.E  AND  UN CONBITIONAIi  OWNEB- 


See,  also,  Entire,  Unconditional,  and  Sole 
Ownership;  Sole  Ownership;  Uncon- 
ditional and  Sole  Ownership. 

The  Interest  of  a  purchaser  of  property, 
which  he  has  unqualifiedly  agreed  to  buy, 
and  which  the  former  owner  has  absolutely 
contracted  to  sell  to  him  upon  definite  terms, 
is  the  "sole  and  unconditional  ownership," 
within  the  true  meaning  of  tl^e  orainary 
clause  upon  that  subject  in  insurance  policies, 
because  the  vendor  may  compel  the  vendee 
to  pay  for  the  property  and  to  suffer  any 
loss  that  occurs.  Phenix  Ins.  CJo.  v.  Hilliard, 
52  South.  799,  801,  59  Fla.  590,  138  Am.  St. 
Rep.  171  (citing  Ins.  Co.  of  North  America  v. 
Erlckson,  39  South.  495,  50  Fla.  419,  2  L.  R. 
A.  [N.  S.]  512,  111  Am.  St  Rep.  121,  7  Ann. 
Cas.  495;  Phenix  Ins.  Co.  of  Brooklyn,  N.  Y., 
V.  Kerr,  129  Fed.  723,  64  C.  C.  A.  251,  66 
L.  R.  A.  569;  Rumsey  v.  Phoenix  Ins.  Co. 
[C.  O.]  1  Fed.  396;  8  Words  and  Phrases, 
7154 ;  2  Cooley,  Ins.  1375;  Rich.  Ins,  [3d  Ed.] 
336). 

To  be  ''unconditional  and  sole,"  within 
the  meaning  of  such  phrase  as  used  in  an 
Insurance  policy,  the  interest  or  ownership 
of  insured  must  be  completely  vested;  not 
contingent  or  conditional,  nor  in  common  or 
jointly  with  others,  but  of  such  nature  that 
insured  must  alone  sustain  the  entire  loss 
If  the  property  be  destroyed,  whether  the 
title  be  legal  or  equitable.  The  "uncondition- 
al and  sole  ownership"  of  property,  within 
the  meaning  of  such  phrase  in  an  insurance 
policy,  is  in  those  on  whom  the  loss  insured 
against  would  certainly  fall,  not  as  a  matter 
of  mere  contract  obligation,  but  as  the  re- 
sult of  real  bona  fide  rights  in  the  insured 
property.  Phenix  Ins.  Co.  v.  Hilliard,  52 
South.  799,  801,  59  Fla.  590,  138  Am.  St. 
Rep.  171. 

A  vendee,  in  possession  of  property  un- 
der a  parol  agreement  by  which  he  uncon- 
ditionally bound  himself  to  buy  and' pay  for 
the  property,  is  the  ''sole  and  unconditional 
owner,"  within  the  meaning  of  that  term  as 
used  in  fire  insurance  policies,  and  may  truth- 
fully represent  himself  as  such  in  an  applica- 
tion therefor.  Milwaukee  Mechanics'  Ins. 
Co.  of  Milwaukee,  Wis.,  v.  B.  S.  Rhea  &  Son, 
123  Fed.  9-12,  60  C.  C.  A.  103. 

Where  the  purchaser  of  gin  machinery 
took  possession  and  gave  purchase-money 
notes,  which  were  recorded  and  reserved  title 
in  the  seller,  and  all  of  the  price  had  not 
been  paid  when  the  policy  on  the  machinery 
was  issued,  the  buyer  was  the  sole  and  un- 
conditional owner  of  the  machinery  within 
a  stipulation  in  the  policy  for  sole  and  un- 
conditional Ownership;  such  a  stipulation 
merely  contemplating  that  the  property  is  not 


held  jointly  with  others.  Lancaster  v.  Soutli- 
em  Ins.  Co.,  69  S.  E.  214,  216,  153  N.  C.  285. 
138  Am.  St.  Rep.  665. 

A  clause  in  a  poller  making  it  void  if 
the  insured  is  not  the  "sole  and  uncondition- 
al owner"  relates  to  ownership  when  the 
policy  was  Issued.  A  vendor  in  a  written 
land  contract  wno  has  admitted  the  vendee 
into  possession  and  received  from  him  large 
payments  on  the  purchase  money  is  not  a 
sole  and  unconditional  owner,  although  he 
retains  the  legal  title.  Rosenstock  v.  Missis- 
sippi Home  Ins.  Co.,  35  South.  309,  313,  82 
Miss.  674. 

The  insured  was  the  "unconditional 
and  sole  owner"  in  fee  simple  within  a  policy 
containing  a  stipulation  that  it  was  to  be 
void  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  where 
the  interest  of  the  insured  was  a  life  estate 
in  property  or  its  proceeds,  united  with  the 
absolute  right  as  a  testamentary  trustee  to 
dispose  of  the  same  as  she  saw  fit  for  the 
purposes  of  the  trust  Security  Ins.  Co.  of 
New  Haven  v.  Kuhn,  69  N.  E.  822,  823,  207 
lU.  166. 

The  giving  of  a  chattel  mortgage  does 
not  deprive  the  owner  of  "sole  and  uncon- 
ditional ownership,"  within  a  provision  of  an 
insurance  policy  that  it  should  be  Void  if 
such  was  not  his  interest  in  the  property, 
where  the  policy  contained  a  separate  provi- 
sion against  chattel  mortgages.  Lancashire 
Ins.  Co.  V.  Monroe,  39  S.  W.  434,  436,  101 
Ky.  12. 

SOLE  CAUSE  OF  DEATH 

Where  at  the  time  of  an  accident  insured 
was  suffering  from  some  disease  which  had 
no  causal  connection  with  the  injury  or 
death  resulting  from  the  accident,  the  acci- 
dent was  the  sole  cause  within  the  policy. 
Penn  v.  Standard  Life  Ins.  Co.,  76  S.  E.  262, 
263,  160  N.  C.  399.  42  L.  R.  A.  (N.  S.)  597. 

SOLE  HEIR 

A  clause  of  a  will  constituting  the  wife 
of  testator  his  "sole  heir"  gives  to  her  his 
full  estate,  to  the  exclusion  of  all  other  per- 
sons. BoUentin  v.  BoUentin,  109  N.  Y.  Supp. 
212,  213,  57  Misc.  Rep.  250. 

SOLE  JUDGE  OF  VALUE 

Where  a  contract  of  sale  of  the  total 
equipment  of  a  telephone  company  provided 
for  an  inventory  to  be  made  by  two  reputable 
experienced  telephone  men,  who  should  be 
selected  in  a  certain  manner,  and  should  be 
the  "sole  judges  of  all  values,"  the  apprais- 
ers were  not  limited  to  fixing  values  but 
were  also  authorized  under  the  terms  used  to 
determine  quantity  as  welL  Rogers  v.  Re- 
hard,  97  S.  W.  951,  952,  122  Mo.  App.  44. 

SOLE  LEGATEE 

"A  'sole  legatee'  takes  all  that  remains 
after  satisfying  all  charges,  losses,  and  ex- 
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penses,"    In  re  Goggln's  Estate,  88  N.  Y. 
Supp.  557,  560,  43  Misc.  Rep.  283. 

SOIiE  MANAGEMENT 

The  phrase  "sole  management,"  in  a  stat- 
ute providing  that  during  the  marriage  the 
husband  shall  have  the  **sole  management*'  of 
all  his  wife's  separate  property,  implies  the 
power  of  control  and  possession,  as  personalty 
cannot  be  managed  without  the  power  to 
control  and  possession  thereof  to  that  end. 
Bledsoe  v.  Fltts,  105  S.  W.  1142, 1144,  47  Tex. 
Civ.  App.  578. 

SOUS  MANUFACTURER 

Where  complainants  were  the  sole  pro- 
prietors of  a  certain  kind  of  cigarette  paper, 
manufactured  exclusively  for  them  in  Paris, 
and  all  of  the  paper  was  stamped  with  com- 
plainant's watermark,  and  was  unobtainable 
by  others,  complainant's  representation  that 
they  were  "sole  manufacturers"  of  the  paper 
in  Paris,  when  in  fact  they  had  no  factory 
there,  was  not  such  material  misrepresenta- 
tion as  precluded  them  from  equitable  relief 
against  a  fraudulent  infringement  thereof, 
though  the  statement  "nmnufactnred  solely 
and  exclusively  for  complainant"  would  have 
been  more  exact  Gluckman  v.  Strauch,  91 
N.  Y.  Supp.  223,  225,  99  App.  Div.  361. 

SOIiE  OWNERSHIP 

See  Unconditional  and  Sole  Ownership. 

See,  also,  Entire,  Unconditional,  and 
Sole  Ownership;  Sole  and  Uncondi- 
tional Ownership. 

Insured's  ownership  is  "sole"  when  no 
one  other  than  insured  has  any  interest  in 
the  property  as  owner,  and  is  "unconditional" 
when  the  quality  of  the  estate  is  not  limited 
or  affected  by  any  condition.  Rochester  Ger- 
man Ins.  Co.  of  Rochester,  N.  X.,  v.  Schmidt, 
162  Fed.  447,  451,  89  C.  C.  A.  333. 

The  title  of  an  equitable  owner  of  prop- 
erty in  actual  possession  and  entitled  to  a 
deed  conveying  the  legal  title  is  that  of  "sole 
ownership,  both  legal  and  equitable,"  within 
a  Are  policy  providing  that  it  shall  be  void  if 
assured's  interest  be  other  than  ownership  of 
such  character.  Arkansas  Ins.  Co.  v.  Mc- 
Manus,  110  S.  W.  797,  798,  86  Ark.  115. 

SOIX  POSSESSION 

As  possession,  see  Possession. 

SOLE  USE 

In  a  bequest  to  a  son  and  a  daughter 
the  words  "for  their  sole  use"  actually  mean 
**for  their  respective  use."  .Gardiner  v.  Sav- 
age, 65  N.  E.  851,  852,  182  Mass.  521. 

As  grantiwLg  estate  in  fee 

Where  testator  devised  to  his  executrix 
aU  the  rest  and  residue  of  his  property,  both 
real  and  personal,  for  her  sole  use  and  bene- 
fit, the  lepal  effect  of  the  words  "for  her  sole 
use  and  benefit"  was  to  give  the  proi)erty 


absolutely  to  the  devisee.    Qallison  y.  Qfninn, 
66  N.  E.  961,  962, 183  Mass.  241. 

SOI.ELT 

See,  also,  Necessarily  and  Solely. 

Where  a  corporation  operating  a  busi- 
ness college  owned  real  estate,  part  of  which 
was  vacant  and  held  for  an  advance  in  value, 
and  the  balance  was  occupied  by  a  building, 
one  entire  story  of  which  was  occupied  as  a 
residence  of  the  family  conducting  the  school, 
the  property  was  not  "solely"  used  for  educa- 
tional purposes  so  as  to  sustain  a  claim  of 
exemption  from  taxation  under  Pub.  Laws 
1909,  No.  309,  I  7,  par.  4.  Parsons  Business 
College -v.  City  of  Kalamazoo,  131  N.  W.  553, 
554,  166  Mich.  305,  33  L.  R.  A.  (N.  S.)  921. 

The  word  "only,"  in  the  judiciary  act 
(Act  March  3,  1887,  c.  373,  §  1.  24  Stat.  552, 
as  amended  by  Act  Aug.  13,  1888,  c.  866,  |  1, 
25  Stat.  433),  providing  that,  when  Jurisdic- 
tion Is  founded  "only"  on  diversity  of  citizen- 
ship, suit  may  be  brought  in  the  district  of 
the  residence  of  either  the  plaintiff  or  the  de- 
fendant, is  equivalent  to  "solely."  Whit- 
taker  V.  Illinois  Cent  E.  Co.,  176  Fed.  130, 
131. 

SOLEMN 

SOUSMir  ADMISSIOir 

Admissions  made  in  a  pleading,  denomi- 
nated "solemn  admissions,"  are  not  required 
to  be  supported  by  evidence  on  the  part  of 
the  adverse  party.  Such  admissions  are  tak- 
en as  true  against  the  party  making  them 
without  further  proof  or  controversy. 
Knowles  v.  New  Sweden  Irr.  Dlst,  101  Pac. 
81,  85,  16  Idaho,  217. 

SOLICIT 

To  "solicit"  is  to  ask  earnestly;  to  make 
petition  to ;  to  appeal  to  (for  something) ;  to 
endeavor  to  obtain  by  asking  or  pleading;  to 
plead  for.  Thus  where  a  grocer  maintains  a 
delivery  wagon,  and  an  employ^  delivers 
goods  previously  ordered  from  him  when 
making  a  former  delivery,  or  which  have 
been  ordered  by  letter  or  telephone  from  the 
customer  direct  to  the  store,  the  fact  that  a 
patron  receiving  goods  orders  others  from  the 
person  delivering,  not  being  asked,  solicited, 
or  requested  so  to  do  by  him,  does  not  estab- 
lish the  fact  of  "canvasying  or  soliciting  or- 
ders for  any  article,  goods  or  merchandise," 
under  tiie  provisions  of  an  ordinance  impos- 
ing a  license  tax  on  such  occupation,  so  as 
to  render  either  the  agent  or  his  principal 
liable  for  the  tax.  Village  of  Scribner  v. 
Mohr,  132  N.  W.  734,  735,  90  Neb.  21,  Ann. 
Cas.  1912D,  1287. 

AdT«rti«e 

To  solicit  is  defined  as  "to  importune, 
entreat.  Implore,  ask,  attempt,  try  to  obtain." 
The  word  "solicit,"  in  Kirby's  Dig.  §  5133, 
making  it  unlawful  for  any  person  engaged  in 
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the  sale  of  liquor,  wbere  the  same  may  be 
lawful  to  solicit  orders  for  liquors  in  places 
where  the  sale  is  prohibited  by  law,  does  not 
include  advertising,  and  an  advertisement  of 
liquors  in  a  newspaper  is  not  within  the  stat- 
ute. Carter  v.  State,  98  S.  W.  704,  81  Ark. 
37. 

Attempt  disttnsnished 

In  determining  whether  certain  conduct 
was  punishable  criminally  at  common  law, 
it  has  been  frequently  said  that  "soliciting" 
is  an  act  done  which  in  itself  is  sufficient, 
when  coupled  with  wrongful  intent,  to  con- 
stitute a  crime.  The  word  has  been  used  in 
the  same  connection  with  words  like  "incite,'* 
"endeavor,"  and  "attempt,"  but  the  i&urpose 
has  been  to  show  that  solicitation  in  itself 
embodied  the  elements  of  an  independent 
crime,'  and  not  to  discriminate  it  as  an  inef- 
fectual attempt  to  commit  another  crime. 
The  solicitation  of  a  bribe  does  not  constitute 
an  "attempt"  to  accept  or  receive  a  bribe. 
State  V.  Bowles,  79  Pac.  726,  729,  70  Kan.  821. 
69  L.  R.  A.  176. 

Take  difltinsuished 

An  act  prohibiting  any  person  or  corpo- 
ration from  soliciting  orders  for  the  sale  of 
Intoxication  liquors  in  any  place  in  the  state 
where  the  sale  of  such  liquors  is  forbidden 
by  law  is  not  violated  by  a  showing  that  or- 
ders have  been  taken  in  such  a  place.  "Tak- 
ing" and  "soliciting"  do  not  mean  the  same 
thing,  and  are  not  convertible  terms.  San- 
derfur-Julian  CJo.  t.  State,  77  S.  W.  696,  72 
Ark.  11. 

Letter 

Solicitation  by  letter,  intended  to  be  re- 
ceived and  read  by  a  post  office  employ^  in 
the  post  office  building,  and  which  was  so 
received  and  read  in  such  building,  is  em- 
braced by  the  provision  of  Civil  Service  Act 
Jan.  16,  1883  (22  Stat  403,  407,  c.  27)  |  12, 
that  no  person  shall,  in  any  room  or  building 
occupied  in  the  discharge  of  official  duties  by 
any  officer  or  employ^  of  the  United  States 
mentioned  in  such  act,  "solicit,  in  any  man- 
ner whatever,"  or  receive,  any  contribution 
of  money  or  any  other  thing  of  value  for  any 
political  purpose  whatever.  United  States 
V.  Thayer,  28  Sup.  Ct  426,  427;  209  U.  S.  39, 
52  L.  Ed.  673. 

The  solicitation  by  mail  of  orders  for  In- 
toxicating liquor  is  personal  solicitation  with- 
in Pen.  Code  1895,  §  428,  prohibiting  the  solic- 
itation, personally  or  by  agent,  of  orders  for 
intoxicating  liquor  in  a  prohibition  county, 
where  the  solicitor  in  person  writes  or  mails 
the  letter  received  by  the  prospective  buyer. 
Rose  V.  State,  62  S.  E.  117,  120,  4  Ga.  App. 
588. 

Act  May  14,  1886  (83  Ohio  Laws,  p.  157), 
as  amended  by  Act  March  28,  1906  (98  Ohio 
Laws,  p.  99)  and  by  Act  March  12,  1909  (100 
Ohio  Laws,  p.  92)  §  4,  provides  that  any  per- 
son, firm,  or  offic»er  of  a  corporation,  who, 
after  April  15, 1909,  solicits  orders  for  intox- 


icants in  territory  where  their  sale  as  a  bever- 
age is  prohibited,  shall  be  subject  to  a  fine. 
Held  that,  in  view  of  the  definition  of  the 
word  "solicit,''  as  implying  an  application  to 
another  for  obtaining  something,  the  solici- 
tation to  constitute  a  violation  of  the  act  may 
be  made  by  letter,  as  well  as  in  person.  Hay- 
ner  v.  State,  93  N.  £.  900,  902,  83  Ohio  St 
178. 

Offense 

To  "solicit  the  commission  of  an  offense" 
is  the  doing  of  an  act  and  is  a  step  in  the  di- 
rection of  an  offense.  To  solicit  the  commis- 
sion of  an  offense  which  is  a  felony  is  a  mis- 
demeanor at  common  law,  and  it  is  immate- 
rial that  the  offense  which  is  solicited  is 
nlade  a  felony  by  act  of  Parliament  or  by  the 
common  law.  State  v.  Sullivan,  84  S.  W. 
105,  109,  110  Mo.  App.  75  (citing  State  v. 
Hayes,  78  Mo.  316;  State  v.  Avery,  7  Goun. 
267, 18  Am.  Dec.  105 ;  Walsh  v.  People,  65  IlL 
58,  16  Am.  Rep.  569;  1  Bish.  Or.  Law,  §  767; 
1  Russ.  Cr.  Law,  §§  193.  194;  distinguishing 
Hutchinson  v.  State,  36  Tex.  293). 

SOLIOITATION 

See  Personal  Solicitattou. 

SOUCITUrO  AGENT 

"A  'soliciting  agent'  who  takes  orders 
subject  to  the  approval  of  his  principal  is 
not  ordinarily  regarded  as  a  vendor."  State 
V.  Bristow,  109  N.  W.  199,  200,  131  Iowa, 
664. 

SOLICITOR 

See  Assistant  Solicitor. 
As  managing  agent,  see  Managing  Agent 
As  oflicer  of  bank,  see  Oflicer  (Of  CJorpo- 
ration). 

In  England  legal  practitioners  are  divid- 
ed into  two  classes,  denominated  "solicitors" 
or  "attorneys,"  and  "barristers,"  and  their 
respective  duties  and  functions  are  well  de- 
fined. "Barristers"  could  not  recover  for 
professional  services,  but  "attorneys  or  solic- 
itors" have  always  been  permitted  to  recover 
at  law  for  their  services.  Spencer  v.  Busch, 
98  N.  Y.  Supp.  690.  692,  50  Misc.  Rep.  284. 

While  it  provided  in  section  11  of  the  act 
of  1891  (Acts  1890-91,  p.  937)  that  c^ccusatlons 
in  the  criminal  court  of  Atlanta  shall  be 
signed  by  the  "solicitor  general,"  yet,  when 
that  section  is  construed  in  connection  with 
sections  9  and  10  (page  937),  it  appears  that 
the  term  "solicitor  general"  was  loosely  ap- 
plied to  the  solicitor  of  that  court,  and  it 
was  intended  that  accusations  should  be  sign- 
ed by  him,  and  not  by  "the  solicitor  general 
of  the  superior  court."  Mitchell  v.  State,  54 
S.  E.  931,  126  Ga.  84. 

SOLID 

SOLID  BLOCK 

The  provision  in  the  Tariff  Act  for  statu- 
ary produced  from  a  "solid  block  or  ma&s  of 
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marble  or  from  metal,"  Is  not  limited  to  stat- 
uary made  from  single  blocks,  and  the  words 
"solid  block"  do  not  refer  to  "metal."  Unit- 
ed States  V.  Perry,  133  Fed.  841;  United 
States  V.  Tiffany  &  Co.,  160  Fed.  408,  411,  87 
C.  C.  A.  860. 

SOIJB  BOOK 

A  provision  of  specifications  in  a  contract 
for  a  railroad  construction  that  "solid  rock" 
shall  include  "all  other  material  which  in  the 
judgment  of  the  engineer  cannot  be  moved 
without  being  blasted"  is  to  be  given  a  rea- 
sonable construction  with  reference  to  prac- 
tical railroad  construction,  and  solid  rock 
may  thereunder  include  material  which  can 
be  moved  without  blasting,  where  such  mode 
of  moving  it  would  not  be  practical.  Fruin- 
Bambrick  Const.  Co.  v.  Ft  Smith  &  W.  R. 
Co.,  140  Fed.  465,  475. 

SOLITARY  CONFINEMENT 

"Close  confinement"  and  "solitary  con- 
finement" do  not  import  the  same  kind  of 
punishment  Although  "solitary  confine- 
ment" may  involve  "close  confinement,"  a 
criminal  could  be  kept  in  "close  confinement" 
without  being  subject  to  "solitary  confine- 
ment." "Confinement"  and  "close  confine- 
ment" equally  mean  such  custody,  and  only 
such  custody,  as  will  safely  secure  the  pro- 
duction of  the  body  of  the  prisoner  on  the  day 
appointed  for  his  execution.  Rooney  v. 
North  Dakota,  25  Sup.  Ot  264,  266,  196  U.  S. 
819,  49  L.  Ed.  494,  3  Ann.  Cas.  76. 

The  peculiarities  of  the  system  of  punish- 
ment by  "solitary  confinement"  were  the 
complete  isolation  of  the  prisoner  from  all 
human  society  and  his  confinement  in  a  cell 
of  considerable  size  so  arranged  that  he  had 
no  direct  intercourse  or  sight  of  any  human 
being  and  no  employment  or  instruction. 
Leach  v.  Whitbeck,  115  N.  W.  253,  254,  151 
Mich.  327  (quoting  and  adopting  definition 
in  Re  Medley,  10  Sup.  Ct  384,  134  U.  S.  160, 
33  L.  Ed.  835). 

SOLUBLE  GREASE 

As  alizarin  assistant,  see  Alizarin  As- 
sistant. 

SOLVENCY—SOLVENT 

See  Financially  Solvent 

See,  also,  Insolvency — Insolvent 

One  is  "solvent"  when  able  to  pay  his 
debts  and  liabilities.  Young  v.  Young,  111 
N.  Y.  Supp.  341,  343,  127  App.  Div.  130; 
Lansing  Boiler  &  Engine  Works  v.  Joseph  T. 
Ryerson  &  Son,  128  Fed.  701,  705,  63  O.  C. 
A.  253. 

A  representation  of  "solvency"  Is  a  dec- 
laration that  the  party  has  property  sufficient 
to  pay  all  his  debts  and  one  about  to  be  in- 


curred.   Christian  v.  State,  69  S.  E.  29,  30,  8 
Ga.  App.  371. 

Where  defendant  C.  falsely  represented 
that  a  corporation  was  wholly  solvent  and 
would  pay  100  cents  on  the  dollar,  "solven- 
cy" as  so  used  meant  ability  to  discharge  its 
obligations  as  they  fell  due  in  the  ordinary 
course  of  business.  Simons  v.  Cissna,  100 
Pac.  200,  202,  52  Wash.  115. 

A  man  may  be  fully  able  to  pay  his  debts 
if  he  will,  and  yet  in  the  eye  of  the  law  he 
is  insolvent,  if  his  property  is  so  situated 
that  it  cannot  be  reached  by  process  of  law 
and  subjected  without  his  consent,  to  the 
payment  of  his  debts.  To  say  that  a  debtor 
is  solvent,  when  his  entire  estate  is  exempt 
to  him  from  the  payment  of  his  debts  and 
cannot  he  subjected  by  his  creditors  against 
his  will,  would  be  a  solecism.  "Solvency"  in- 
volves, not  only  the  ability  of  the  debtor  to 
pay,  but  the  ability  of  the  creditor  to  enforce 
payment  by  legal  process.  Pelham  v.  Chatta- 
hoochle  Grocery  Co.,  47  South.  172,  175,  156 
Ala.  500. 

"Solvency"  is  generally  understood  to 
mean  that  a  person  is  able  to  pay  his  debts 
as  they  mature.  The  term  is  used  too,  in  a 
sense  importing  that  one's  property  is  ade- 
quate to  satisfy  his  obligations  when  sold 
under  execution.  Only  clear  solvency  in  the 
latter  sense  will  uphold  a  voluntary  convey- 
ance against  pre-existing  debts.  An  exam- 
ination of  the  decided  cases  will  demon- 
strate that  rarely,  or  never,  has  a  voluntary 
transfer  of  property  by  a  debtor  been  upheld 
against  his  creditors,  except  when  the  cir- 
cumstances of  the  debtor,  at  the  date  of  the 
conveyance,  clearly  established  that  the  trans- 
action would  not  endanger,  hinder,  or  de- 
lay the  collection  of  his  obligations,  but  that 
his  remaining  assets  were  unquestionably 
ample  to  meet  them.  Vandeventer  v.  Gosa,  91 
S.  W.  958,  961,  116  Mo.  App.  316. 

Where  a  person,  although  indebted  to  , 
others,  has  business  or  income  and  pays  his 
debts,  or  has  property  out  of  which  collec- 
tion can  be  made,  then  he  may  fairly  be  re- 
garded as  a  "solvent  debtor,"  within  Rev.  St. 
1898,  §  1036.  making  debts  due  from  solvent 
•debtors  subject  to  taxation.  Klngsley  v. 
City  of  Merrill,  99  N.  W.  1044,  1046,  122  Wis. 
185,  67  L.  R.  A.  200,  2  Ann.  Cas.  748. 

Ability  to  pnreliase  distingiiiAl&ed 

There  is  a  marked  distinction  between 
the  solvency  of  an  individual  and  his  ability 
to  make  a  purchase.  "Solvency"  means  his 
ability  to  discharge  his  legal  obligations, 
while  his  ^'ability  to  purchase  prorerty" 
means,  as  the  authorities  say,  that  he  is 
"ready"  to  do  so,  which,  according  to  Web- 
ster, is  "equipped  or  supplied  with  what  is 
needed  for  some  act  or  event"  Colburn  v. 
Seymour,  76  Pac  1058,  1060,  32  Colo,  430, 
2  Ann.  Caa  182. 
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SOME 

"Some"  means  two  or  more.  Hum  ▼. 
Olmstead,  105  N.  Y.  Supp.  1091,  1092.  55  Misc. 
Rep.  504. 

"Some,*'  as  defined  In  the  Century  Dic- 
tionary* is  "a  certain  indefinite  or  Indeter- 
minate quantity  or  part  of;  more  or  less; 
often  so  used  as  to  denote  a  small  quantity 
or  a  deficiency."  The  definition  given  in  Web- 
ster's International  Dictionary  is:  "Consist- 
ing of  a  greater  or  less  portion  or  sum;  com- 
posed of  a  quantity  or  number  which  is  not 
stated ;  used  to  express  an  indefinite  quanti- 
ty or  number;  not  much;  a  little.'*  "Some 
time"  is  equally  as  indefinite  as  a  "considera- 
ble time/'  and  certainly  is  not  a  longer  time. 
So  a  special  finding  that  a  defect  in  an  appli- 
ance, claimed  to  be  the  cause  of  an  injury 
to  an  employ 6|  had  existed  for  "some  time 
previous  to  acddent"  is  too  Indefinite  to  war- 
rant a  recovery.  Missouri  Pac.  R.  Co.  r. 
Dorr,  85  Pac.  53.3,  535,  73  Kan.  486  (citing 
Marquette,  H.  &  O.  R.  Co.  v.  Spear,  6  N.  W. 
202,  44  Mich.  169,  38  Am.  Rep.  242;  St.  Louis 
Paper  Box  Co.  v.  J.  C.  Hubinger  Bros.  Co., 
100  Fed-  595,  40  C,  C.  A.  577;  Railroad  Co.  v. 
Swarts,  48  Pac.  953,  58  Kan.  235) 

SOME  EVIDENCE 

The  phrase  "some  evidence,"  as  used  in 
the  rule  that  a  violation  of  the  statute  pro- 
hibiting the  employment  in  factories  of  boys 
under  14  years  of  age  is  "some  evidence" 
of  negligence  in  an  action  for  an  injury  to  a 
servant,  may  mean  indefinite  or  indetermi- 
nate, as  opposed  to  definite  or  determinate. 
In  other  words,  the  violation  is  not  determi- 
nate proof  of  negligence.  Lee  v.  Sterling 
SUk  Mfg.  Co.,  101  N.  Y.  Supp.  78,  80,  115 
App.  Div.  589. 

ESvery  single  piece  of  evidence  is  '*some 
evidence."  Thus  the  violation  of  a  statute 
prohibiting  the  employment  of  a  child  of  the 
age  of  plalntlflC,  in  an  action  for  injuries,  is 
"some  evidence"  that  it  was  wrong  and  neg- 
ligent to  employ  such  child.  Lee  v.  Sterling 
Silk  Mfg.  Co.,  93  N.  Y.  Supp.  560,  562,  47 
Misc.  Rep.  182. 

"Some  evidence,"  as  used  in  the  rule 
that,  in  the  absence  of  some  evidence  as  to 
the  fact,  a  judicial  trial  does  not  substitute 
an  unfounded  guess  or  conjecture  for  the  le- 
gal proof  which  the  law  requires,  means  evi- 
dence having  a  logical  and  reasonable  tend- 
ency to  prove  the  fact.  Theobald  v.  Shepard, 
71  Ati.  26,  28,  75  N.  H.  52. 

SOME  NEWSPAPER 

The  words  "some  newspaper,"  as  used 
in  a  law  requiring  the  county  treasurer  to 
give  notice  of  the  sale  for  taxes  by  publica- 
tion thereof  in  "some  newspaper"  in  the 
county,  must  be  given  a  wider  latitude  than 
the  words  "official  newspaper,"  as  used  in  a 
prior  law,  and  hence,  in  selecting  such  news- 
paper, the  treasurer  is  not  bound  to  select 


the  particular  newspaper  with  which  the 
county  commissioners  may  have  a  contract  to 
do  the  county  printing.  Allen  v.  Board  of 
Com'rs  of  Cleveland  County,  73  Pac  286,  288, 
12  Okl.  603. 

SOME  ONE 

Where,  on  a  trial  of  several  persons  for 
rape,  the  evidence  showed  three  series  of  acts 
at  different  places,  an  instruction  that,  to 
hold  two  or  more  guilty,  the  evidence  must 
establish  that  "some  one"  of  them  performed 
an  act  under  circumstances  constituting  rape, 
and  that  such  others  as  were  held  guilty  as- 
sisted in  committing  such  particular  act,  was 
not  erroneous  as  authorizing  a  conviction, 
though  the  jury  might  not  agree  as  to  the  de- 
fendant who  was  the  principal,  and  who  aid- 
ed and  abetted,  since  the  words  "some  one'' 
were  not  equivalent  to  "either"  or  "any  one," 
but  meant  a  particular  person.  Vogel  Y. 
State,  119  N.  W.  190, 198, 138  Wis.  315. 

SOME  OTHER 

The  term  "some  other  occupation,"  in  a 
fraternal  benefit  association  certificate,  pro- 
viding for  payment  to  a  member  becoming 
disabled  from  following  his  usual  or  "some 
other  occupation"  by  reason  of  accident  or 
disease,  does  not  mean  any  other  occupation, 
and  so,  where  a  fraternal  association  pro- 
vided that  a  member,  who  was  imable  to  per- 
form the  business  which  he  had  always  fol- 
lowed because  of  disability  arising  after  ad- 
mission to  endowment  membership,  should  be 
deemed  entitled  to  disability  benefits,  a  mem- 
ber who  was  a  farmer  and  operated  a  saw- 
mill, who  had  become  permanently  disabled 
by  an  accident  so  as  to  be  unable  to  follow 
his  usual  occupation,  was  entitled  to  the  ben- 
efit specified.  Beach  v.  Supreme  Tent  K.  of 
M.,  69  N.  E.  281,  282,  177  N.  Y.  100. 

SON 

The  word  "sons"  is  not  a  technical,  legal 
term,  to  which  a  fixed  and  determined  mean- 
ing must  be  given,  regardless  of  the  sense  in 
which  it  was  employed,  but  is  flexible  and 
subject  to  construction,  to  give  ^ect  to  the 
intention  of  the  testator.  Connor  v.  Gard- 
ner, 82  N.  E.  640,  644,  230  111.  258,  15  L.  R. 
A.  (N.  S.)  73. 

An  adopted  son  is  a  "son,"  within  Trans- 
fer Tax  Law  N.  Y.  (Laws  1896,  p.  869,  c.  908) 
§  221,  as  amended  by  Laws  1905,  p.  829,  a 
368,  which  provides  that,  when  property  of 
the  value  of  less  than  $10,000  be  transferred 
by  any  such  transfer  to  or  for  the  use  of  any 
wife  or  widow  of  a  "son,"  such  transfer  of 
property  shall  not  be  taxable.  In  re  Dur- 
yea's  Estate,  112  N.  Y.  Supp.  eu,  612,  128 
App.  Div.  205. 

Testator  in  the  first  clause  of  his  wUl 
bequeathed  to  his  wife  the  interest  on  a 
mortgage  during  her  life,  and  provided  that 
at  her  death  the  principal  sum  of  the  mort- 
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gage  should  be  equally  divided  between  his 
*'sons  and  their  heirs  share  and  share  alike." 
In  the  second  clause  of  the  will  he  gave  to 
his  sons  by  name  "or  their  heirs"  the  resi- 
due of  the  estate  in  equal  shares.  Held 
that,  since  under  the  Statute  of  Wills  (2  Rev. 
St.  [Ist  Ed.]  pt.  2,  c.  e,  tit.  1)  {  52,  providing 
that,  where  property  shall  be  'bequeathed  to 
a  child  of  the  testator,  the  legatee  shall  die 
during  testator's  lifetime,  leaving  a  child, 
the  proi)erty  bequeathed  shall  vest  In  the 
surviving  child,  the  children  of  testator's 
sons,  who  died  in  his  lifetime,  would  share  in 
the  residue,  the  same  rule  should  apply  to 
the  bequest  in  the  first  clause;  the  word 
"sons,"  as  used  thorcin,  not  meaning  the 
sons  who  would  survive  the  testator,  but  the 
sons  who  were  named  in  the  second  clause 
of  the  will,  and  the  children  of  sons  who  died 
In  the  lifetime  of  the  testator  were  entitled 
to  a  share  in  the  bequest.  In  re  Smith's  Es- 
tate, 97  N.  y.  Supp.  321,  322,  110  App.  Div. 
421. 
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SON-IN-I.AW 

Child  as  including, 
(In  Statutes). 

SON  ASSAULT 

By  a  plea  of  "son  assault  demesne,**  the 
defendant  justifies  an  assault  and  battery 
by  asserting  that  plaintiff  committed  an  as- 
sault on  him  and  that  he  merely  defended 
himself.  Smith  v.  "VVickard,  85  N.  E.  1030, 
1031,  42  Ind.  App.  60a 

A  plea  of  **son  assault  demesne,"  which 
is  in  the  nature  of  a  confession  of  the  as- 
sault charged,  and  an  avoidance  thereof,  by 
showing  that  the  plaintifT  first  assaulted  the 
defendant,  and  that  the  Injuries  grew  out  of 
his  assault,  must,  even  under  the  Code,  give 
•*color,"  which,  as  a  term  of  pleading,  signi- 
fles  an  apparent  or  prima  facie  right  in  the 
plaintiff;  the  Ck)de,  while  having  abolished 
forms,  not  having  changed  the  suDstance  of 
various  pleas.  Shirley  v.  Renick,  151  S.  W. 
357,  359,  151  Ky.  25. 

SOON 

See  As  Soon  As  Able;  As  Soon  As  Pos- 
sible. 

800NEB 

A  "sooner**  In  the  parlance  of  Oklahoma 
Is  one  who  to  the  injury  of  other  intending 
settlers  enters  on  and  claims  land  as  his 
homestead  before  such  entry  and  claim  are 
effective  to  initiate  a  valid  homestead  under 
the  acts  of  Congress.  Howe  y.  Parker,  190 
Fed.  738,  740,  lU  a  0.  A.  466. 

SORREL 

Both  of  the  terms  "sorrel"  and  '"bay,"  as 
applied  to  the  description  of  the  color  of 
horses,  appear,  according  to  the  lexicogra* 


phers,  to  have  reference  to  "reddish  brown." 
Stickney  v.  Dunaway  &  Lambert,  53  South. 
770,  771,  169  Ala.  464. 

SORT 

Plaintiff  undertook  to  drive  and  deliver 
certain  logs  and  clean  and  separate  them 
from  logs  of  other  parties,  and,  by  a  second 
contract,  agreed  to  float,  drive,  and  sort  in 
separate  booms  other  logs  bearing  given 
marks.  Held,  that  to  "sort"  meant  to  sepa- 
rate the  logs,  and  the  causes  of  action  aris- 
ing on  the  contracts  were  practically  identical 
as  to  what  was  to  be  done  under  each.  Mc- 
Guire  v.  J.  Nells  liumber  Co.,  107  N.  W.  130, 
181,  97  Minn.  298. 

SOUND 

See  Finish  Sound. 
See,  also,  Unsound. 

In  an  action  for  the  breach  of  a  contract 
for  the  delivery  of  "good  merchantable  com,**' 
an  instruction  using  the  phrase  "sound  mer- 
chantable corn"  is  not  erroneous,  for  the* 
words  "sound"  and  "good"  mean  substantial- 
ly  the  same.  Stahr  v.  Hickman  Grain  Ck)., 
116  S.  W.  784,  786, 132  Ky.  406. 

P]i7«ioal  oonditioa 

A  "sound"  condition  physically  signifies 
an  absence  of  bodily  infirmity,  and  means  the 
same  as  sound  health,  which  does  not  mean 
perfect  health,  and  a  mere  temporary  indis- 
position or  ailment  will  not  ordinarily  be  re- 
garded as  rendering  the  health  unsound. 
French  v.  Fidelity  &  Casualty  Go.  of  New 
York,  115  N.  W.  869,  875,  135  Wis.  259,  17 
li.  B.  A.  (N.  S.)  1011. 

"Sound,"  active,  and  healthy  are  com-' 
parative  terms.    Green  v.  Houston  Electric 
Co.,  89  S.  W.  442,  445,  40  Tex.  Civ.  App.  260. 

SOUND   AND   DISPOSING   MIND   AND 
MEMORY 

See  Sound  Mind  and  Memory. 

SOUND  DISCRETION 

The  discretion  of  the  court,  as  applied  to 
its  right  to  determine  the  imposition  of  a 
burden,  such  as  costs  on  a  party,  which  is 
said  to  rest  in  the  sound  discretion  of  the 
court,  was  introduced  from  civil  law  courts. 
While  "sound  discretion"  is  an  excellent 
phrase  In  the  abstract,  the  exercise  of  it  over 
men's  property,  liberty,  or  life  is  sopietlmes 
called  a  tyrannical  and  not  a  Judicial  pow- 
er; discretion  is  admitted  to  be  dangerous, 
but  sound  discretion  is  claimed  to  be  a  dif- 
ferent thing.  Sound  discretion  is  discretion 
as  settled  by  rules;  otherwise  it  is  sound 
only  when  the  court  decides  as  the  party 
seeking  the  decision  wants;  and  hence  in 
practice  it  will  come  to  mean  a  notion,  whim, 
or  caprice  of  the  Judge  who  exercises  it. 
The  Margaret  v.  The  Connestoga,  2  Wall.  Jf. 
116,  16  Fed.  Gas.  716,  71& 
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Under  Code  Civ.  Proc.  §  2327,  relating  to 
the  appointment  of  a  committee  of  the  per- 
son and  property  of  a  lunatic,  etc.,  and  making 
it  the  duty  of  the  court  to  which  a  petition 
for  such  appointment  has  been  presented  to 
either  issue  a  commission  or  direct  the  ques- 
tions of  fact  to  be  tried  before  a  jury,  if  it 
presumptively  appears  to  the  satisfaction  of 
the  court,  from  the  petition  and  the  proofs 
accompanying  it,  that  the  case  is  one  of  a 
person  incompetent  to  manage  his  affairs,  and 
that  a  committee  ought  in  the  exercise  of  a 
sound  discretion  to  be  appointed,  not  every 
case  of  mental  weakness  or  impaired  intel- 
lectual power  will  justify  the  court  in  ex- 
ercising the  power;  for,  even  where  incom- 
petency exists,  the  situation  and  surroundings 
of  the  incompetent  may  be  such  that  there 
Is  no  necessity  for  the  appointment  of  a 
committee,  and  the  phrase  *'to  the  sound  dis- 
cretion of  the  court"  indicates  the  necessity 
for  especial  care  in  a  proceeding  calculated 
to  deprive  a  citizen,  not  only  of  the  pos- 
session of  his  property,  but  also  of  his  per- 
sonal liberty.  In  re  Burke,  110  N.  Y,  Supp. 
1004,  1006,  125  App.  Div.  8S9. 

SOUND  HEALTH 

"Sound  health^'  mean^  a  state  of  health 
free  from  any  disease  or  ailment  that  affects 
the  general  soundness  and  healthfulness  of 
the  system  seriously;  not  a  mere  temporary 
indisposition,  which  does  not  tend  to  weaken 
or  undermine  the  constitution  of  the  assured. 
Sound  health  means  freedom  from  serious 
disease,  or  grave,  important,  weighty  trouble. 
Jeffrey  v.  United  Order  of  Golden  Cross,  58 
AtL  1102,  1105,  97  Me.  176  (ciUng  Brown  v. 
Metropolitan  Life  Ins.  Co.,  32  N.  W.  610,  65 
Mich.  306,  8  Am.  St.  Rep.  894) ;  Atlantic  & 
B.  R.  Go.  V.  Douglas,  46  S.  E.  867,  868,  119 
6a.  658. 

The  term  "sound  health,"  as  used  In  a 
life  insurance  policy,  providing  that  no  obli- 
gation is  assumed  unless  assured  is  in  sound 
health,  means  an  absence  of  any  disease  that 
has  a  direct  tendency  to  shorten  life.  Mur- 
phy V.  Metropolitan  Life  lua.  Co.,  118  N.  W. 
355,  356,  106  Minn.  112. 

A  sound  condition  physically  siguifles  an 
absence  of  bodily  infirmity,  and  means  the 
same  as  "sound  health,"  which  does  not  mean 
perfect  health,  and  a  mere  temporary  indis- 
position or  ailment  will  not  ordinarily  be  re- 
garded as  rendering  the  health  unsound. 
French  v.  Fidelity  &  Casualty  Co.  of  New 
York,  115  N.  W.  JSOO,  875,  135  Wis.  259,  17 
L.  R.  A.  (N.  S.)  1011. 

A  stipulation  in  a  contract  of  fraternal 
insurance  with  a  married  woman  that  the 
policy  should  not  take  effect  unless  delivered 
to  her  "while  In  sound  Jiealth"  is  not  violat- 
ed by  reason  of  the  applicant  being  pregnant 
at  the  time  of  delivery  of  tlie  policy.  Rasi- 
cot  V.  Royal  Neighbors  of  America,  108  Pac. 
1048,  1033,  18  Idaho,  85,  29  L.  B*  A.  (N.  S.) 
433,  138  Am.  St.  Rep.  180. 


SOUNB  MINB  AND  MEMORT 

See,  also.  Unsound  Mind. 

"Sound  mind  and  memory"  Is  equivalent 
to  sanity,  and  one  who  is  rational  and  act- 
ing rationally  is,  in  the  common  understand- 
ing, sane  and  sound  of  mind.  In  re  Arrow- 
smith's  Estate,  69  N.  E.  77,  79,  206  111.  352 
(citing  Yoe  v.' McCord,  74  111.  33;  Campbell 
V.  Campbell,  22  N.  E.  620,  130  111.  466.  6  L. 
R.  A.  167). 

Every  mind  in  the  legal  sense  is  sound 
that  can  reason  and  will  Iptelligently  in  the 
particular  transaction  being  considered,  and 
every  mind  is  unsound  or  insane  that  cannot 
so  reason  and  will.  In  re  American  Board 
of  Com'rs  for  Foreign  Missions,  66  Atl.  215| 
221, 102  Me.  72. 

While  the  term  "sound  mind"  is  some- 
what indefinite,  yet,  where  the  court  had  ex- 
pressly instructed  the  jury  as  to  what  con- 
stituted unsoundness  of  mind,  the  finding 
that  decedent  was  not  of  sound  mind  at  the 
time  he  executed  the  will  in  dispute  was 
sufficient  to  warrant  the  court  in  refusing  to 
probate  the  will.  In  re  Selleck's  WUl,  101  N. 
W.  453,  125  Iowa,  678. 

As   oapaoitj  to  understand  natiire  of 
aot 

A  person  is  of  "sound  mind"  in  making 
a  will  if,  at  the  time  of  its  execution,  he  has 
such  mental  capacity  as  to  enable  him  to 
know  the  natural  objects  of  his  bounty,  hia 
obligations  to  them,  the  character  and  value  of 
his  estate,  and  to  dispose  of  it  according  to  a 
fixed  purpose  of  his  own.  Watson,  Ex'r,  v. 
Watson,  121  S.  W.  626,  629,  137  Ky.  25  (quot- 
ing and  adopting  definition  in  Woodford  v. 
Buckner,  63  S.  W.  617,  111  Ky.  241). 

"Sound  mind  and  memory"  requisite  to 
the  valid  execution  of  a  will  has  been  defined 
as  "knowing  and  comprehending  the  transac- 
tion, or,  in  popular  phrase,  that  the  testator 
should,  at  the  time  of  executing  the  will, 
know  and  understand  what  he  was  about." 
Todd  V.  Todd,  77  N.  E.  680-682,  221  111.  410 
(quoting  and  adopting  definition  in  Redf. 
Wills,  123). 

A  "sound  mind,"  used  in  reference  to  tes- 
tamentary capacity,  means  such  a  mind  as 
enables  a  person  executing  a  will  to  be  ca- 
pable of  knowing  his  property  and  under- 
standing the  reasonable  claims  of  the  persons 
who  may  have  the  reasonable  and  natural 
claims  on  his  bounty.  Archanibault  v. 
Blanchard,  95  S.  W.  834,  846,  198  Mo.  384. 

An  instruction  that  if  testator  has  suffi- 
cient mentality  to  recognize  those  who  are 
the  obje<'ts  of  his  bounty,  or  should  be,  and  to 
recollect  the  property  that  he  is  to  bestow, 
and  that  he  is  making  his  will,  the  courts 
have  no  right  to  disturb  it,  and  that  testa- 
tors have  testamentary  capacity  if  they  can 
recognize  to  whom  their  bodnty  should  go, 
or  the  fact  of  to  whom  they  wish  it  to  go, 
and  that  they  have  property  of  which  they 
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wish  to  dispose,  was  not  error  when  con- 
straed  with  other  instructions  properly  de- 
fining "sound  mind''  as  one  capable  of  ra- 
.tlonally  thinking,  reasoning,  acting,  and  de- 
termining for  himself,  or  a  person  of  "sound 
and  disposing  mind*'  as  one  who  is  in  i)os- 
session  of  natural  mental  faculties  of  mind 
capable  of  rationally  thinking  and  acting  for 
himself.  In  re  Higgins'  Estate,  104  Pac.  6, 
10,  156  Cal.  257. 

The  words  "sound  and  disposing  mind 
and  memory"  mean  a  mind  sufficient  to 
enable  a  testatrix  to  understand  what  busi- 
ness she  was  engaged  in  while  she  was  mak- 
ing and  executing  a  will,  also  to  enable  her 
to  know  who  were  the  natural  objects  of  her 
bounty,  and  her  relation  to  them,  and  what 
property  she  had  and  the  disposition  she  de- 
sired to  make  of  it.  Seibert  v.  Hatcher,  102 
S.  W.  962,  905,  205  Mo.  83. 

As  aSe«ted  hy  sllslit  weakmess  of  mind 

The  requirements  of  a  "sound  and  dis- 
posing mind"  do  not  imply  that  the  powers 
of  the  mind  may  not  have  been  weakened  or 
impaired  by  old  age  or  bodily  disease.  In 
re  American  Board  of  Com'rs  for  Foreign 
Missions,  66  Atl.  215.  221,  102  Me.  72. 

"Intellectual  feebleness  from  age  or  other 
cause  or  delusions  about  matters  not  connect- 
ed with  property  or  its  disposition  may  exist, 
and  notwithstanding  the  person  may  have  a 
*8ound  and  disposing  mind  and  n^eraory,'  if 
the  testator  possesses  so  much  mind  and 
memory  as  enables  him  to  transact  common 
and  simple  kinds  of  business  with  that  in- 
telligence which  belongs  to  the  weakest  class 
of  sound  minds,  and  can  recall  the  general 
nature,  condition,  and  extent  of  his  prop- 
erty, and  his  relation  to  those  to  whom  he 
gives,  and  also  to  those  from  whom  he  ex- 
cludes his  bounty,  it  is  sufflcient"  In  re 
Randall,  59  Atl.  552,  553,  99  Me.  39G  (citing 
HaU  V.  Perry,  33  Atl.  160,  87  Me.  569,  47 
Am.  St.  Rep.  352). 

SOUNB  REASON 

The  use  of  the  language  "sound  reason,** 
^honest  belief,"  In  connection  with  instruc- 
tions as  to  self-defense,  can  only  be  under- 
jitood  to  mean  that  defendant  must  actually, 
in  good  faith,  have  thought  that  he  was  in 
danger  of  losing  his  life  or  suffering  great 
bodily  harm,  and  that  he  had  reason  and 
cause  for  such  belief.  Robinson  v.  Territory, 
85  Pac.  451,  456,  16  Okl.  241. 

BOVWD  VALXTB 

Appraisers  of  the  loss  on  insured  prop- 
erty were  appointed,  by  the  terms  of  the 
agreement  for  submission,  to  estimate  "the 
sound  value  and  loss"  upon  the  property  dam- 
aged and  destroyed.  In  their  award  they 
stated  that  they  had  carefully  examined  the 
premises  and  remains  of  the  property  "in  ac- 
cordance with  the  foregoing  appointment, 
and  have  determined  the  loss  and  damage" 


to  be  an  amount  specified.  Held,  that  the 
award  was  not  in  accordance  with  the  sub- 
mission, as  the  "sound  value'*  Is  ''the  cash 
value,  making  an  allowance  for  depreciation 
due  to  use,  etc.,  at  and  Immediately  preoed* 
Ing  the  time  of  the  fire.**  Mason  v.  Fire 
A88*n  of  Philadelphia,  122  N.  W.  428,  427, 
23  S.  D.  43L 

SOUNDINO 

The  term  "soundings,**  as  used  in  the 
plan  for  the  laying  of  a  sewer  in  a  street 
upon  which  bids  were  called  for,  means  tests 
that  are  made  at  intervals  in  the  street  by 
driving  a  bar  into  the  earth  In  order  to  dis- 
cover the  character  of  the  soil  in  the  street. 
KeUy  V.  New  York,  84  N.  Y.  Supp.  349,  350, 
87  App.  Dlv.  299. 

Instruments  used  by  timber  men  for  the 
purpose  of  detecting  hidden  defects  in  the 
roof  of  a  mine  are  known  as  ''sounding  rods." 
Hlmrod  Coal  Co.  v.  Clark,  64  N.  B.  282, 
284,  197  111.  514. 

SOUlfDINO  IN  DAMAGES 

Trespass  is  an  action  "sounding  in  dam- 
ages,*' and  the  compensation  for  damage  re- 
coverable therein  Is,  as  the  words  imply,  to 
be  measured  by  the  plaintiff's  damage  or 
loss  arising  from  the  defendant's  trespass  or 
wrongful  act  Trustees  of  Dartmouth  Col- 
lege V.  International  Paper  Co.,  132  Fed.  92, 
93. 

In  an  action  for  rent,  damages  for  failure 
to  repair  under  a  contract  may  be  set  off 
against  the  rent,  and  is  not  objectionable  as 
sounding  In  damages  merely,  as  under  Code 
1907,  §  5859,  a  debt  or  demand  not  "sounding 
in  damages  merely*'  is  one  which,  when  the 
facts  upon  which  It  Is  based  are  establisbed, 
the  law  is  capable  of  measuring  by  a  pe- 
cuniary standard.  Donnelly  v.  House,  49 
South.  324,  325,  160  Ala.  325. 

■ 

A  claim  by  a  chattel  mortgagor  against 
the  mortgagee  for  damage  to  property,  by 
use  or  waste,  taken  in  detinue  against  the 
mortgagor  and  improperly  delivered  to  the 
mortgagee  by  the  sheriff,  could  be  set  off  in 
the  detinue  action,  being  a  demand  not 
sounding  in  damages  merely,  within  Code 
1907,  §  5858,  providing  that  a  "demand  not 
sounding  In  damages"  merely,  subsisting  be- 
tween parties  at  the  commencement  of  the 
suit,  whether  arising  ex  contractu  or  ex 
delicto,  may  be  set  off  by  defendant.  Torbert 
V.  McFarland,  55  South.  311,  313,  172  Ala. 
117. 

SOUNDINO  IN  TORT 

A  claim  against  the  United  States  for 
compensation  for  unlawful  and  unnecessary 
destruction  of  property  during  the  war  under 
the  order  of  the  general  commanding  is  one 
"sounding  in  tort"  wltliln  the  meaning  of 
Act  March  3,  1887,  c.  359,  24  Stat.  505,  exclud- 
ing cases  of  that  character  from  the  Juris- 
diction- of  the  Court  of   Claims.    Juragua 
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Iron  Oa  y.  United  States,  29  Sup.  Gt  885, 
389,  212  U.  S.  297,  53  L.  Ed.  520. 

A  claim  for  the  value  of  the  use  by  the 
military  authorities  of  a  Spanish  merchant 
vessel  captured  In  the  harbor  of  Santiago 
Is  not  one  "sounding  in  tort"  Herrera  v. 
United  States,  32  Sup.  Gt  179,  181,  222  U.  S. 
558,  56  L.  Ed.  816. 

SOUNDNESS 

Of  mind  and  memory,  see  Sound  Mind 
and  Memory. 

A  wailranty  of  "soundness"  in  a  horse  is 
one  which  avers  that  at  the  time  of  the  sale 
the  horse  has  no  disease  which  actually  di- 
minishes his  natural  value,  so  as  to  make 
him  less  capable  of  work.  Andrews  v.  Peck, 
78  Atl.  445,  446,  83  Gonn.  666,  32  U  R.  A.  (N. 
S.)  181,  21  Ann.  Gas.  1000. 

SOURCE 

See  New  and  Additional  Sources. 
Any  other  source,  see  Any  Other. 
Other  sources,  see  Other. 

The  term  "source  of  stream''  is  defined 
by  the  New  Revised  Encyclopedic  Dictionary 
as  'the  spring  or  fountain  head  from  which 
its  supply  of  water  proceeds;  any  collection 
of  water  within  or  upon  t^e  surface  of  the 
earth  from  which  a  stream  originates." 
Sierra  Gounty  v.  Nevada  Gounty,  99  Pac 
371,  376,  155  GaL  1, 

Laws  1905,  p.  2023,  c  723,  |  2,  requires 
the  submission  of  maps  and  profiles  and  ap- 
proval of  the  State  Water  Gommlsslon  before 
taking  or  condemning  lands  for  new  or  ad- 
ditional  sources  of  water  supply.  Held, 
that  the  word  "source"  may  refer  to  a  lake, 
etc.,  as  a  source  of  supply,  or  to  any  well- 
defined  watershed  from  which  percolating 
water  might  be  taken,  and  the  statute  did 
not  exclude  a  whole  territory  in  wliich  a 
city  has  Inddently  procured  some  part  of  its 
supply,  the  limitation  on  "new  and  addition- 
al sources"  meaning  sources  which  had  not 
been  appropriated  at  the  time  of  the  statute. 
Queens  County  Water  Go.  v.  O'Brien,  115  N. 
Y.  Supp.  495,  498,  131  App.  Div.  91. 

SOUTH 

The  term  "southward"  must  be  consider- 
ed with  reference  to  Its  subject-matter,  and, 
as  used  in  a  conveyance  describing  land,  may 
include  land  lying  in  a  southwesterly  direc- 
tion, where  that  seems  to  be  the  intention. 
Hlgglns  V.  Round  Bottom  Goal  &  Goke  Go., 
59  S.  E.  1064,  1068,  63  W.  Va.  218. 

SOUTHEAST 

See  S.  B. 

SOUTHEAST  QUARTER 

See  S.  E.  4;  8.  E.  Qr.  24, 

SOUTHWEST 

Where  a  deed  called  for  a  "southwest 
course/'  without  stating  the  degrees,  It  meant 


a  course  equally  diverging  from  southland 
west  or  south,  45  degrees  west.  Holden  v. 
Alexander,  62  S..E.  1108,  U12,  82  S.  0.  441. 

"Southwest  part  of  my  farm,**  as  used 
in  a  lease  granting  a  quarry  right  from  a 
parcel  of  land  "beginning  eighty  rods  easterly 
of  the  southwest  part  of  my  farm  and  extend- 
ing northerly  to  the  north  line  of  land  own- 
ed by  me,  eighty  rods  east  of  the  lake  shore," 
did  not  describe  or  fix  any  point  as  being 
Intended  to  lie  within  the  description,  and 
was  therefore  void  for  uncertainty.  Good- 
sell  V.  Rutland-Ganadian  R.  Go.,  56  AtL  7, 
75  Vt  375. 

SOUTHWEST  QUARTER 

The  phrase  "tlie  southwest  quarter**  of  a 
named  section,  used  in  a  tax  deed  describing 
the  lands  conveyed,  means  the  tract  indicated 
on  the  official  plat  most  nearly  resix)nding 
to  that  call,  notwithstanding  It  does  not.  con- 
tain 160  acres,  nor  one-fourth  of  the  area  of 
tho  entire  section.  Gunn  v.  Brower,  105  Pac. 
702,  708,  81  Kan.  242. 

A  description  "southwesterly  ^  lot'* 
means  one-fourth  of  the  lot  toward  or  from 
the  southwest,  and  it  cannot  be  construed  to 
mean  the  southerly  one-fourth  In  area  or 
quantity  of  the  lot  which  was  in  the  form  of 
a  rectangular  parallelogram  extending  length- 
wise northeast  and  southwest.  While  it  can- 
not be  said  with  certainty  what  part  of  the 
lot  is  included  in  the  description,  the  most  rea- 
sonable construction  is  that  It  describes  a 
tract  of  land  bouiided  by  lines  parallel  with 
the  side  and  end  lines  of  the  lot  intersecting 
at  the  center  thereof,  the  southwesterly  cor- 
ner of  which  is  the  southwesterly  comer  of 
the  lot;  that  Is,  the  most  westerly  comer. 
The  term  "southwesterly  %"  of  the  lot  im- 
plies a  correlative,  a  southeasterly  one-fourth 
of  the  lot.  Ames  y.  Dever,  110  N.  W.  870, 
100  Minn.  125. 

SOVEREIGN 

The  commonwealth,  In  leasing  its  lands, 
is  not  acting  in  its  political  character  as  **80V- 
erelgn,"  but  merely  as  the  owner  of  property, 
occupying  the  position  of  a  private  dtlsea 
leasing  his  property,  and  the  lease  must  be 
construed  as  if  made  between  individuals. 
Boston  Molasses  Go.- v.  Gommon wealth,  79 
N.  fil  827,  828,  193  Mass.  387. 

SOVEREIGITTY 

The  very  meaning  of  "sovereignty*  la 
that  the  decree  of  the  sovereign  makes  law. 
American  Banana  Go.  v.  United  Fruit  Go., 
29  Sup.  Gt  511,  513,  213  U.  S.  347,  63  L.  Ed. 
826,  16  Ann.  Gas.  1047. 

"Sovereignty  of  a  state'*  embraces  the 
power  to  execute  its  laws  and  the  right  to 
exercise  supreme  dominion  and  authority  ex- 
cept as  limited  by  the  fundamental  law.  Peo- 
ple ex  rel.  Attorney  General  v.  Tool,  86  Pac. 
224,  226,  35  Golo.  225,  6  U  B.  A.  (N.  S.)  822. 
117  Am.  St.  Hep.  198. 
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SOW 

A  "80W**  is  defined  as  the  female  of  the 
hog  or  swine.  Langford  v.  State,  89  S.  W. 
830,  48  Tex.  Cr.  R.  561  (citing  Webst.  Diet). 

SPANGLE 

Articles  composed  of  gelatin  spangles, 

see  Articles  within  Tariff  Act. 
As  other  article,  see  Other. 

SPAKOLED  HAT  OROWKS 

Dutiable  as  articles  composed  of  gelatin 
spangles,  see  Articles  within  Tariff 
Act. 

SPARK 

"Sparking"  is  but  the  short  Jump  of  elec- 
tricity from  one  object  to  another,  or  a  slight 
break  in  a  simple  current  Sexton  v.  Metro- 
poUtan  St  R.  Co.,  149  S.  W.  21,  26,  245  Mo. 
254. 

SPARKING  PLUG 

A  ^'sparking  plug*'  is  a  device  for  elec- 
tricity igniting  the  gas  in  explosive  engines. 
Folger  &  Moriarty  v.  Dow  Portable  Blectric 
Go.,  128  Fed.  45. 

SPEAK 

An  allegation  In  an  indictment  that  de- 
fendant did  falsely  and  maliciously  impute  a 
want  of  chastity  to  one  B.  by  then  and  there, 
in  the  presence  of  A.  P.,  "falsely  and  mali- 
ciously saying  of  and  concerning  her,"  etc., 
is  sufficient  under  Rev.  St.  1802,  §  2419,  pro- 
viding that  whoever  "speaks  of  and  concern- 
ing any  woman,"  etc.,  since  the  word  "say- 
ing," used  in  connection  with  "in  the  presence 
of  and  in  the  hearing  or*  in  the  indictment, 
is  equivalent  to  the  word  "speaking**  in  the 
statute.  Stutts  v.  State,  42  South.  51,  52,  52 
Fla.  110. 

SPEAKING  BE1CUB.REB 

"Generally  a  demurrer  founded  on  matter 
collateral  to  the  pleading  against  which  it  is 
directed  is  called  a  'speaking  demurrer,'  and 
is  held  bad."  Columbia  Savings  &  Loan  Ass*n 
V.  Clause,  78  Pac.  708,  709,  13  Wyo.  166  (cit- 
ing Ruddick  V.  Marshall,  23  Iowa,  243). 

"A  demurrer  which  sets  up  a  ground  de- 
hors the  record  or  a  ground  which,  to  be  sns* 
tained,  requires  reference  to  facts  not  ap- 
pearing upon  the  face  of  the  pleading  thus  at- 
tacked is  said  to  be  a  'speaking  demurrer,' 
and  is  never  held  good."  Jeffries  v.  Fraternal 
Bankers*  Reserve  Society,  112  N.  W.  786,  787, 
788,  135  Iowa,  284,  14  Ann.  Cas.  346. 

A  demurrer  which  sets  up  a  fact  or  omis- 
sion not  tLppeSLTing  in  the  bUl  and  thereupon 
demurs  is  a  "speaking  demurrer**  and  can- 
not be  sustained.  Teeter  v.  Veitchy  57  Atl. 
160, 164,  66  N.  J.  Bq.  162. 


A  demurrer  averring  any  fact  not  stated 
in  the  pleading  which  is  attacked  is  commcm- 
ly  called  a  "speaking  demurrer.*'  Wood  v. 
Kincaid,  67  S.  B.  4,  144  N.  C.  893. 

Where  averments  of  fact  are  introduced 
in  a  demurrer,  and  the  facts  thus  averred  are 
necessary  to  support  it,  it  constitutes  a 
"speaking  demurrer**  and  is  bad.  Where  a 
bill  in  equity  was  filed  in  the  common  pleas, 
and  defendant  filed  A  demurrer  setting  up 
prior  adjudication  in  the  court  of  quarter 
sessions,  it  is  bad  as  a  speaking  demurrer, 
where  there  is  no  reference  in  the  bill  to  the 
proceedings  of  the  quarter  sessions.  Pew  v. 
Minor,  65  Atl.  787,  216  Pa.  343. 

A  "speaking  demurrer,"  viz.,  one  that  al- 
leges affirmative  matter  which,  taken  with 
the  allegations  in  the  petition,  shows  that 
no  cause  of  action  is  pleaded,  does  not  exist 
in  Missouri.  Hubbard  v.  Slavens,  117  S.  W. 
1104,  1111,  218  Mo.  598 ;  Waters  v.  Hubbard 
(Mo.)  117  S.  W.  1112. 

A  demurrer  to  an  amended  answer  and 
cross-bill  in  equity,  which,  instead  of  rais- 
ing a  question  against  the  sufficiency  of  the 
pleadings,  alleges  new  matter  in  pals,  is  a 
"speaking  demurrer'*  and,  as  such,  improper. 
Coffman  v.  Gates,  121  B.  W.  1078,  1080,  142 
Mo.  App.  648. 

SPEARMINT 

The  word  "Spearmint,**  as  applied  to 
chewing  gum,  is  a  term  descriptive  of  the 
flavor,  open  to  every  manufacturer  who  uses 
such  flavor,  and  cannot  be  appropriated  as  a 
trade-mark.  William  Wrigley,  Jr.,  Sc  Co.  v. 
Grove  Co.,  1&3  Fed.  99,  100, 106  C.  a  A.  391 ; 
Id.,  161  Fed.  885. 

SPECIAL 

See,  also,  GeneraL 

Peonliar  synonymoiui 

An  instruction,  in  an  action  for  damages 
for  change  of  grade  of  a  street,  that  the  Jury 
should  assess  plaintiff's  damage  at  the  excess 
of  the  market  value  inunediately  before  the 
grading  was  commenced,  over  the  market  val- 
ue thereof  immediately  after  the  grading  was 
finished,  less  the  value  "of  any  special  hene- 
flts  ♦  •  ♦  which  are  peculiar**  to  the 
property.  Is  not  erroneous  for  the  use  of  the 
word  "peculiar,**  which  is  simply  synonymous 
with  the  word  "special."  Powell  v.  City  of 
Columbia,  134  S.  W.  76,  77,  154  Mo.  App.  239. 

SPEOIAIi  AOCEPTAHOE 

See,  also,  (General  Acceptance. 

SPECIAL  ACT 

See  Special  Law. 

SPECIAI.  ADMIiaSTBATOB 

As  personal  representative,  see  Personal 
Representativo. 
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A  'Special  administrator"  is  a  represen- 
tative of  a  decedent,  appointed  to  care  for 
and  preserve  his  estate  until  an  executor  or 
general  administrator  is  appointed.  Jones 
V.  Minnesota  Transfer  By.  Co.,  121  N.  W. 
606,  607,  108  Minn.  129. 

SPECIAI*  AG£HOT  OB  AGENT 

A  "special  agent"  Is  one  who  is  author- 
ized to  do  one  or  more  specific  acts  in  pur- 
suance of  particular  instructions  or  within 
restrictions  necessarily  Implied  from  the  act 
to  be  done.  Manhattan  Life  Ins.  Co.  y.  First 
Nat.  Bank  of  Denver,  80  Pac.  467,  471,  20 
Colo.  App.  529  (quoting  and  adopting  Storey, 
Ag.,  I  17);  Bowles  v.  Rice,  57  S.  E.  575, 
576,  107  Va.  51;  Columbus  Show  Case  Co. 
V.  Brlnson,  57  S.  B.  871,  872,  128  Ga.  487 
(citing  Jesse  French  Piano  &  Organ  C!k).  v. 
Cardwell,  40  S.  B.  292,  114  Ga.  340,  and  citing 
and  quoting  from  the  opinion  of  Justice 
Strong  in  Butler  v.  Maples,  76  U.  S.  [9  Wall.] 
773,  19  L.  Ed.  822). 

An  agency  Is  ''special**  when  the  agent 
is  authorized  to  act  In  a  single  transaction 
only.  Belcher  y.  Manchester '  Building  & 
Loan  Ass'n,  67  Atl.  399,  400,  74  N.  J.  Law, 
833;  Earns  v.  State  Bank  &  Trust  Co.,  101 
Pac.  564,  566,  31  Nev.  170  (quoting  Great 
West.  Min.  Co.  y.  Woodmas  of  Alston  Mln. 
Co.,  20  Pac.  771, 12  Colo.  46,  13  Am.  St  Rep. 
204). 

An  agency  is  "special"  when  both  the  end 
and  the  means  are  specific.  Robinson  v. 
Bank  of  Wlnslow,  85  N.  E.  793,  794,  42  Ind. 
App.  350. 

It  is  necessary  to  a  valid  service  of  pro- 
cess on  an  agent  of  a  foreign  corporation  un- 
der Burns*  Ann.  St.  1908,  {  811,  providing 
for  suits  against  foreign  corporations  in  the 
county  where  it  has  an  office  or  agency,  etc., 
that  the  person  served  be  an  agent  at  the 
time  of  the  service,  and  It  was  not  sufficient 
to  show  that  he  has  been  a  "special  agent," 
for  that  term  necessarily  implies  that  the 
agency  ig  for  a  special  purpose,  and  the 
agency  is  terminated  when  that  purpose  is 
accomplished.  C.  Callahan  Co.  y.  Wall  Rice 
Mill.  Co.,  89  N.  B.  418,  419,  44  Ind.  App.  372. 

•*An  agent  for  a  particular  act  or  trans- 
action Is  called  a  *speelal  agent'"  Section 
5415,  Rev.  Codes.  A  person  dealing  with  a 
special  agent  is  bound  to  ascertain  the  scope 
of  the  agent's  authority,  and,  if  he  does  not, 
he  deals  at  his  peril.  Schaefler  v.  Mutual 
Benefit  Life  Ins.  Co.,  100  Pac.  225,  227,  38 
Mont  459  (citing  Moore  y.  Skyles,  82  Pac. 
799,  33  Mont.  135,  3  L.  R.  A.  [N.  S.]  136, 
114  Am.  St.  Rep.  801). 

One  to  whom  a  money  order  was  given 
by  another,  with  Instructions  to  see  if  it 
was  all  right,  and,  if  so,  to  get  it  cashed,  was 
a  "special  agent"  of  the  latter,  within  the 
meaning  of  Civ.  Code,  {  3072,  defining  a 
special  agent  as  an  agent  for  a  particular 
act  or    transaction.    Moore   y.    Skyles,   82 


[  Pac.  799,  33  Mont  135,  3  L.  B.  A.  (N.  S.)  136^ 
114  Am.  St  Rep.  80L 

As  detectiTe 

See  Detectiva 

OenerAl  distlnsnlslied 

See  General  Agency  or  Agent 
As  officer 

See  Officer;  United  States  Officer. 
Steward 

One  who  contracted  to  serve  a  club  as 
"steward,"  agreeing  to  personally  conduct 
a  restaurant  at  his  own  cost  and  without  any 
liability  on  the  part  of  the  club,  is  a  "special 
agent"  of  the  club,  so  that  the  club  could 
show  the  exact  limit  of  his  authority.  Reis 
V.  Drug  &  Chemical  Club,  106  N.  Y.  Supp. 
285,  286,  55  Misc.  Rep.  276. 

SPECIAIi  APPEARANCE 

See,   also.   General   Appearance. 

"Special  appearance"  is  one  made  for  the 
puri)ose  of  urging  jurisdictional  objections. 
Merely  because  a  defendant  says  he  entered 
a  "8i)eclal  appearance"  does  not  make  it 
such.  That  must  be  determined  in  part  at 
least  by  the  object  he  has  in  view.  Everett 
y.  Wilson,  83  Pac.  211,  212,  34  Colo.  476. 

A  "special  appearance"  Is  made  when  a 
party  or  his  attorney  seeks  to  obtain  an  or- 
der vacating  some  proceeding  which,  it  is  in- 
sisted, has  been  undertaken  in  an  unauthor- 
ized manner;  such  appearance  being  thus 
limited  to  prevent  conferring  jurisdiction  of 
the  person.  Multnomah  Lumber  &  Box  Co. 
V.  Weston  Basket  &  Barrel  Co.,  99  Pac.  1046, 
1048,  54  Or.  22. 

A  party's  appearance  with  a  statement 
that  he  appeared  "specially"  is  a  "special 
appearance,"  though  no  objection  to  the  ju- 
risdiction was  specified.  Marr  y*  Cook,  111 
N.  W.  116,  U7,  147  Mich.  425. 

The  appearance  of  an  attorney  for  the 
sole  purpose  of  moving  to  dismiss  the  ac- 
tion for  irregularities  in  the  proceedings  is  a 
"special  appearance,"  and  the  right  to  dis- 
miss may  be  insisted  on.  Woodard  v.  Tri- 
State  Milling  Co.,  55  S.  K  70,  71,  142  N.  O. 
100. 

An  appearance  which  is  general  In  fact 
cannot  be  made  special  by  its  designation  as 
a  ''special  appearance."  Rogers  v.  Penob- 
scot Mln.  Co.,  132  N.  W.  792,  795,  28  S.  D. 
72,  Ann.  Gas.  1914A,  1184. 

Where  an  appearance  is  properly  re- 
stricted, it  win  stand  as  made  until  some 
inconsistent  action  is  taken,  and  it  is  not 
necessary  to  state  the  precise  purpose  of  the 
appearance  on  the  docket,  but  its  mere  desig- 
nation as  "special"  confines  it  to  dilatory 
matters,  and  precludes  a  presumption  of  any- 
thing further;  and  hence  a  failure  to  file  a 
motion  to  dismiss  in  time,  after  a  special 
appearance,  does  not  make  the  appearance 
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general.    Wade  t.  Wade's  Adm'r,  60  Atl.  826, 
827,  81  Vt  275. 

In  determining  whether  an  appearance  Is 
special  or  general,  the  question  of  whether  it 
is  to  deny  the  court's  jurisdiction  of  the  per- 
son controls,  irrespective  of  any  stipulation 
or  statement  that  it  was  special,  and  irre- 
spective  of  defendant's  intention  to  make  it 
so.  Sit  You  Gone  y.  Hurd,  120  Pac.  1135,  61 
Or.  182. 

An  appearance  for  any  other  purpose 
than  questioning  jurisdiction  for  want  of 
process,  defect  of  process,  defective  service 
thereof,  or  because  the  action  was  commenced 
in  the  wrong  county,  etc.,  is  general,  and  not 
special,  though  accompanied  by  the  claim  that 
the  appearance  is  special;  and  hence  an  ap- 
pearance to  move  to  vacate  a  cause,  or  to  dis- 
miss or  discontinue  it,  because  plaintiffs' 
pleading  does  not  state  a  cause  of  action, 
which  is  equivalent  or  analogous  to  a  demur- 
rer, amounts  to  a  general  appearance.  Nor- 
folk. &  O.  V.  Ry.  Co.  V.  Consolidated  Turn- 
pike Co.,  68  S.  E.  346,  348,  lU  Va.  131,  Ann. 
Cas.  1912A,  230. 

Whether  an  appearance  is  general  or  spe- 
cial is  governed  by  the  object  and  purpose  of 
the  appearance;  and  any  action  upon  the 
part  of  the  defendant,  except  to  object  to  the 
jurisdiction,  which  recogniases  the  case  as 
In  court,  will  amount  to  a  ''general  appear- 
ance.'* Dalley  ▼.  Foster,  128  Pac.  71,  72,  17 
N.  M.  877. 

A  "special  appearance*'  for  the  purpose 
of  objecting  to  the  Jurisdiction  Is  not  an  *'ap- 
pearance"  within  Municipal  Court  Act 
(Laws  1902,  p.  1578,  c.  580,  i  311),  providing 
that  where  personal  service  of  summons  has 
not  been  made  nor  personal  service  of  notice 
of  entry  of  the  judgment  had,  and  the  defend- 
ant has  not  appeared,  he  may  appeal  at  any 
time  within  20  days  after  personal  service  of 
the  entry  of  the  judgment.  Dixon  v.  Carruc- 
d,  07  N.  Y.  Supp.  380,  882,  40  Misc.  Rep.  222. 

The  ''special  appearance"  of  a  foreign 
corporation  defendant  in  a  state  court  for  the 
single  purpose  of  insisting  that  no  valid  serv- 
ice has  been  made  upon  it  Is  not  a  submis- 
sion to  the  claimed  Jurisdiction.  Lathrop- 
Shea  St  Henwood  Co.  v.  Interior  Const  & 
imp.  Co.,  150  Fed.  666,  670. 

The  filing  of  a  petition  for  removal  of  a 
cause  to  the  proper  Circuit  Court  of  the  Unit- 
ed States  in  a  state  court,  where  the  action  is 
pending,  amounts  to  a  "special  appearance" 
by  defendant  in  the  state  court  only,  and  does 
not  therefore  prevent  it,  after  removal,  from 
moving  in  the  federal  court  to  dismiss  the  ac- 
tion for  want  of  jurisdiction  of  defendant's 
person,  either  In  the  state  or  federal  court. 
International  Text-Book  Co.  v.  Heartt,  136 
Fed.  120, 131,  69  C.  C.  A.  127  (citing  Goldey  v. 
Morning  News,  15  Sup.  Ct  559. 156  U.  S.  518, 
80  L.  Ed.  517;   Wabash  Western  B.  Co.  t J 
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Brow,  17  Sup.  Ct  126, 164  U.  S.  271,  41 L.  Ed. 
431). 

An  administrator  with  will  annexed,  who 
appeared  merely  to  dismiss  the  petition  to  re- 
voke the  probate  of  the  will  for  failure  to  is- 
sue the  required  citation,  did  not  "appear 
generally,"  and  his  appearance  was  a  "spe- 
cial appearance,"  though  he  did  not  designate 
such  appearance  as  special.  In  re  Hlte's  Es- 
tate, 101  Pac.  8, 0, 155  Cal.  300.    ' 

8PEOIAI.  ASSESSMENT 

See,  also,  Special  Tax. 

"Special  assessments"  are  a  peculiar 
SPedes  of  taxation  standing  apart  from  the 
general  burdens  imposed  for  state  purposes 
and  governed  by  principles  that  do  not  apply 
universally.  They  are  made  upon  the  as- 
sumption that  a  portion  of  the  community 
is  to  be  specially  and  peculiarly  benefited  In 
the  enhancement  of  the  property  peculiarly 
situated  as  regards  a  contemplated  expendi- 
ture of  public  funds,  and  in  addition  to  the 
general  levy  they  demand  that  special  con- 
tributions in  consideration  of  the  special  ben- 
efit shall  be  made  by  the  persons  receiving 
it  Billings  Sugar  Co.  v.  Fish,  106  Pac.  565, 
572,  40  Mont  256,  26  L.  R.  A.  (N.  S.)  973,  20 
Ann.  Cas.  264 ;  Famham  v.  City  of  Lincoln, 
106  N.  W.  666,  668,  75  Neb.  502  (quoting  and 
adopting  definition  in  Cooley,  Tax'n  [1st  Ed.] 
p.  416,  and  [3d  Ed.]  vol.  2,  p.  1153 ;  Winona 
&  St  P.  It  Co.  V.  City  of  Watertown,  44* N. 
W,  1072, 1  S.  D.  46. 

A  "special  assessment"  within  Const  art 
9,  i  0,  authorizing  the  Legislature  to  vest  mu- 
nicipalities with  power  to  make  local  im- 
provements by  special  assessment,  etc.,  is  an 
assessment  to  pay  for  improvements  for  pub- 
lic purposes  on  real  property  which  is,  by  rea- 
son of  the  locality  of  the  improvement,  spe- 
cially benefited  beyond  the  benefits  by  the  im- 
provement to  real  property  generally  through- 
out the  municipality,  proportioned  by  such 
benefits.  Loeffler  v.  City  of  Chicago,  92  N. 
E.  586,  580,  246  111.  43,  20  Ann.  Cas.  335. 

"A  'special  or  local  assessment'  is  a  bur- 
den imposed  by  law  upon  real  property  for  a 
public  improvement;  the  extent  of  the  bur- 
den being  determined  by  the  special  benefits 
which  inure  to  the  assessed  property  by  rea- 
son of  the  Improvement."  A  tax  in  a  dty  on 
all  property  taxable  by  the  state  to  construct 
public  sewers  which  will  benefit  the  whole 
city,  and  is  called  a  special  public  sewer  tax, 
is  a  general  tax  and  not  a  "special  assess- 
ment" Union  Trust  Co.  v.  Pagenstecber,  119 
S.  W.  1103,  1104,  221  Mo.  121. 

A  "special  assessment"  is  a  "tax"  in  the 
sense  that  it  is  an  enforced  contribution  from 
the  property  owner  for  the  public  benefit,  but 
not  in  the  sense  that  it  is  a  burden,  as  he  re- 
ceives an  equivalent  in  the  shape  of  the  en- 
hanced value  of  his  property,  and  only  prop- 
erty benefited  by  the  improvement  may  be  as- 
sessed, the  district  being  determined  legisla- 
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tively,  but  the  amount  of  the  tax  is  determin- 
ed Judicially,  and  according  to  the  benefits. 
Although  possessing  many  points  of  similar- 
ity, special  assessments  and  taxes  are  inher- 
ently different,  and  the  same  rule  of  construc- 
tion where  the  words  are  used  in  statutes 
will  not  be  indiscriminately  applied.  State 
ex  rel.  Moore  v.  Furstenau,  129  N.  W.  81,  82, 
83,  20  N.  D.  540. 

Ordinary  "special  assessments"  means 
the  taxation  of  abutting  property,  for  such 
improvements  as  sidewalks,  paving,  etc.  A 
special  levy  of  two  mills  on  the  dollar  on  all 
the  property  within  the  city  for  the  purpose 
of  providing  a  system  of  waterworks  when 
some  of  the  property  assessed  may  be  one  or 
more  miles  from  a  water  main  or  hydrant  is 
not  a  special  assessment,  and  calling  it  such 
does  not  make  it  so.  City  of  Ottumwa,  Iowa, 
V.  City  Water  Supply  Co.,  19  Fed.  315,  329, 
56  C.  C.  A.  219,  59  L.  R.  A.  60i. 

Where  a  town  voted  to  exempt  certain 
business  organizations  from  taxation  for  10 
years,  such  vote  precluded  a  village  within 
the  town  from  levying  general  taxes  on  such 
exempt  property,  but  did  not  preclude  the 
levy  of  special  assessments  thereon  for  mu- 
nicipal improvements;  "general  taxes"  be- 
ing based  on  the  fact  that  the  government 
must  have  revenue,  and  on  the  principle  that 
all  citizens  and  property  within  its  jurisdic- 
tion should  contribute,  without  special  bene- 
fit, while  "special  assessments"  are  based  on 
the  theory  of  a  special  benefit  to  the  property 
assessed,  by  means  of  a  local  improvement. 
Caverly-Gould  Co.  v.  Village  of  Springfield, 
76  Atl.  39,  42,  83  VL  396. 

As  Inoombrance 

See  Incumber — Incumbrance. 

As  tax 

See  Tax — ^Taxation. 

SPECIAL  ASSUMPSIT 

At  common  law  the  action  of  assumpsit 
was  divided  into  "special  assumpsit,"  or  an 
action  brought  on  an  express  promise,  and 
"general  assumpsit"  or  an  action  brought  on 
an  implied  contract  Board  of  Highway 
Com'rs  V.  City  of  Bloomlngton,  97  N.  E.  280, 
284,  253  111.  164,  Ann.  Cas.  1913A,  471. 

SPECIAL  ATTTHORITT 

In  Acts  Ind.  1S99,  p.  150,  c.  105,  §  6,  re- 
lating to  township  taxation,  and  providing 
that  no  debt  of  township  not  embraced  in  the 
annual  estimates  shall  be  created  without 
''special  authority,"  the  term  "special  author- 
ity" refers  to  authority  given  by  the  board  at 
a  special  meeting  of  the  board  and  upon  call 
of  the  trustee  to  determine  whether  an  emer- 
gency exists  for  the  expenditure  of  any  sums 
not  included  in  existing  estimates  and  levied 
as  fixed  at  the  annual  meeting.  Lincoln 
School  Tp.  V.  American  School  Furniture  Co., 
68  N.  E.  301,  302,  31  Ind.  App.  405. 


'  SPECIAIi  BAH. 

An  undertaking  by  defendant  and  hia 
sureties  by  which,  in  consideration  of  the  re- 
lease of  property  attached,  they  become  re- 
sponsible to  the  plaintiff  for  the  amount 
which  may  be  recoverable,  in  form  as  well  as 
in  nature,  is  "special  bail,"  in  that  it  is  given 
by  responsible,  and  not  merely  nominal,  par- 
ties, as  in  case  of  common  bail,  with  which  it 
is  contrasted.  Preston  v.  McNeil  Lumber  Co., 
143  Fed.  555,  557. 

SPECIAL  BENEFITS 

Construction  of  railroad 

The  term  "special  benefits,'*  as  used  In 
condemnation  of  railroad  right  of  way,  has 
the  same  meaning  and  Is  governed  by  the 
same  principles  as  when  employed  in  high- 
way, drainage,  or  ordinary  municipal  im- 
provement proceedings,  only  in  so  far  as  pri- 
vate property  is  taken  for  public  use  by  such 
proceedings,  and  in  other  cases  the  Identity 
of  meaning  and  principles  is  to  be  determined 
with  reference  to  distinctions  with  respect 
to  the  exaction  of  payment  as  a  condition 
precedent  to  use  of  the  land  by  a  railroad, 
to  the  difference  in  accessibility  to  the  im- 
provement, and  to  the  judicial  nature  of  pro- 
creedings  to  condemn  as  distinguished  fropi 
the  adminstrative  character  of  locai  im- 
provement assessments.  Such  benefits  must 
be  pro  tanto  a  fair  equivalent  for  land  parted 
with  and  damages  inflicted.  To  that  end 
they  must  be  special,  not  common;  direct, 
not  consequential;  substantial,  not  specula- 
tive; proximate,  not  remote ;  actual,  and  not 
constructive.  In  re  Mantorvllle  Ry.  &  Trans- 
fer Co.,  112  N.  W.  1033,  1035,  101  Minn.  488, 
11  L.  R.  A.  (N.  S.)  277,  118  Am.  dt  Rep.  647. 

Municipal  improTements 

A  "special  benefit"  within  the  statute 
providing  for  assessments  for  the  construe* 
tion  of  a  sewer  in  proportion  to  special  bene- 
fits Is  a  benefit  derived  from  the  construc- 
tion of  A  sewer  so  situated  and  constructed 
that  connection  can  be  had  with  the  property 
as  opportunity  presents  for  Individual  use. 
Power  V.  City  of  Helena.  116  Pac.  415,  416, 
43  Mont.  330,  36  L.  R.  A.  (N.  S.)  30. 

A  lot  derives  "special  benefit'*  from  the 
construction  of  a  sewer,  within  the  meaniug 
of  a  statute  and  ordinance  providing  that  as- 
sessments shall  be  made  in  proportion  to  spe- 
cial benefits,  when  the  sewer  is  so  situated 
and  constructed  that  connection  can  be  had 
therewith,  as  the  opportunity  presented  for 
individual  use  determines  the  question  of 
special  benefit  Bennett  v.  City  of  Emmets- 
burg,  115  N.  W.  582,  589,  138  Iowa,  67. 

An  owner  whose  property  is  damaged  is 
entitled  to  just  damages,  irrespective  of  dam- 
ages awarded  to,  or  "special  benefits*'  assess- 
ed against,  another  owner;  such  special  ben- 
efits being  the  peculiar  benefits  that  accrue  to 
any  owner  by  a  public  improvement,  apart 
from  those  common  to  the  general  public,  and 
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haying  no  relation  to  the  damages  awarded. 
Appeal  of  Newton,  79  AtL  742,  746,  84  Conn. 
234. 

"Special  benefits"  are  peculiar  benefits 
received  from  local  Improvements  above  the 
ordinary  benefits  which  the  community  re- 
ceives. Durkee  v.  City  of  Barre,  71  Atl.  819, 
824,  81  Vt.  630. 

S^pedal  assessments  upon  abutting  land- 
owners for  public  improvements  are  based 
upon  "special  benefits,"  which  are  those  that 
the  landowner  receives  fi-om  the  improve- 
ments in  excess  of  the  general  public.  Cor- 
liss V.  VlUage  of  Rlchford,  81  Atl.  234,  85 
Vt  85. 


ut 


'The  term  'special  benefits*  implies  ben- 
efits such  as  are  conferred  specially  upon 
private  property  by  public  improvement,  as 
distinguished  from  such  benefits  as  the  pub- 
lic generally  is  entitled  to  receive  therefrom. 
•  •  •  If  the  Improvement  should  result 
in  an  increase  in  the  value  to  adjacent  prop- 
erty, which  increase  is  enjoyed  by  other  adja- 
cent property  owners,  as  to  the  property  of 
each  exclusively,  the  benefit  Is  special,  and 
it  is  none  the  less  so  because  several  adjacent 
lot  owners  derive,  in  like  manner,  special 
benefits,  each  to  his  own  individual  proper- 
ty." Spokane  Traction  Co.  v.  Granath,  85 
Pac.  261,  264,  42  Wash.  506  (quoting  and 
adopting  definition  in  Klrkendall  v.  City  of 
Omaha,  57  N.  W.  752,  39  Neb.  1). 

"Special  benefits,"  as  used  in  the  law  of 
eminent  domain,  are  such  as  affect  the  actual 
use  and  enjoyment  of  property  and  thereby 
render  it  more  valuable  in  the  market.  All 
conveniences  and  benefits  are  not  proper  sub- 
jects for  the  jury  to  consider  in  awarding 
damages  to  a  landowner  seeking  damages  for 
injury  to  his  land,  but  the  benefits  which 
may  be  taken  into  consideration  to  reduce 
the  damages  are  such  as  are  direct  and  spe- 
cial as  to  the  claimant  and  as  to  his  land, 
and  are  not  such  as  are  received  in  common 
by  the  whole  community.  With  reference  to 
cause  and  effect,  "special  benefits"  are  such 
as  are  direct,  certain,  and  proximate,  and 
not  such  as  are  indirect,  contingent,  or  re- 
mote. While  it  is  true  that  increased  value 
of  land  is  often  taken  into  consideration,  this 
la  done  only  where  such  increased  value  aris- 
es from  such  direct,  special,  and  proximate 
cause.  The  increased  value  must  be  founded 
on  something  which  affects  the  land  Itself, 
directly  and  proximately,  and  something 
which  increases  the  actual  or  usable  value  of 
the  land,  as  well  as  its  market  or  salable  val- 
ue, and  not  such  as  increases  merely  the  mar- 
ket or  salable  value  alone.  Increased  value, 
founded  upon  merely  Increased  facilities  for 
travel  and  transportation  by  the  public  In 
general,  is  not  the  kind  of  Increased  value 
which  may  be  taken  into  consideration,  since 
that  kind  of  increased  value  is  too  Indirect 
and  too  remote  from  the  original  cause,  and 
besides  it  is  common  to  the  whole  community, 
to  a  greater  or  less  extent.    Williamson  yj 


Read,  56  S.  B.  174,  175,  106  Va.  453  (citing 
Heninger  v.  Peery,  47  S.  E.  1013, 102  Va.  896). 

"Whatever  gives  an  additional  value  to 
the  particular  parcel  of  land  Is  a  'special,* 
and  not  a  'general,'  benefit ;  and  it  may  be  a 
'special  benefit*  although  not  an  immediate 
one."  "These  benefits  are  estimated  like 
damages,"  and  in  doing  so  the  general  rule 
in  estimating  value  is  that  "everything  which 
gives  the  land  intrinsic  value  is  to  be  taken 
into  consideration."  Under  the  statute  pro- 
viding for  the  assessment  of  lands  benefited 
by  the  construction  of  public  drains  under 
such  act,  only  such  lands  are  to  be  Included 
in  the  assessment  district  as  are  "specially 
benefited"  in  some  mamier  different  and  in 
addition  to  the  benefit  conferred  in  common 
with  all  lands  in  the  community  or  locality 
affected;  and  where,  owing  to  its  location, 
the  construction  of  a  drain  will  not  drain 
land  in  question  any  more  or  differently  than 
is  done  by  an  existing  swale  or  swamp,  and 
will  not  render  the  land  more  accessible  or 
affect  its  immediate  surroundings,  such  land 
is  not  "benefited,"  though  the  drain  may  car- 
ry off  the  water ;  the  lower  land  being  sub- 
ject to  the  natural  servitude  to  receive  the 
waters  flowing  from  the  land  in  question. 
Zinser  v.  Board  of  Sup'rs  of  Buena  Vista 
County,  114  N.  W.  51,  55, 137  Iowa,  660  (quot- 
ing and  adopting  definition  in  Lipes  v.  Hand, 
1  N.  E.  871,  4  N.  E.  160,  104  Ind.  508 ;  Suth. 
Dam.  S§  441,  452). 

SPECIAL  CASE 

As  used  in  Const.  {  218,  making  it  unlaw- 
ful for  any  carrier  to  charge  greater  com- 
pensation in  the  aggregate  for  transiK>rtatlon 
under  similar  circumstances  and  conditions 
for  a  shorter  than  for  a  longer  distance,  but 
providing  that  such  a  common  carrier  may,  in 
special  cases,  be  authorized  by  the  railroad 
commission  to  charge  less  for  longer  than  for 
shorter  distances,  a  '^special  case"  might  em- 
brace a  case  involving  the  rate  for  transpor- 
tation of  all  freight  of  a  particular  class  to 
a  certain  point  from  some  other  point,  but 
the  section  was  not  intended  to  restrict  it 
simply  to  permission  to  a  carrier  to  make  a 
single  shipment  and  charge  less  for  the  long 
than  for  the  short  haul.  LouisviUe  ^  N.  R. 
Co.  V.  Commonwealth,  71  S.  W.  910,  915,  114 
Ky.  787  (concurring  opinion). 

SPECIAIi  dRCUlCSTANCES 

Plaintiff,  in  an  action  for  injury  received 
from  the  sudden  starting  of  defendants'  ele- 
vator while  he  was  alighting  therefrom, 
should  be  allowed  an  order  for  examination 
before  trial  of  defendants'  employ^,  the  oper- 
ator of  the  elevator,  unless  defendants  waive 
the  giving  by  plaintiff  of  a  bill  of  particulars 
of  the  respects  in  which  the  elevator  was  de- 
fectively equipped,  constructed,  and  operated, 
an  order  for  which  was  obtained  by  them; 
the  "special  circumstances"  on  which  plain- 
tiff seeks  his  order,  under  Code  Civ.  Proc. 
i^  872,  subd.  5,  being  that  he  cannot  comply 
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with  the  order  for  a  bill  of  particulars  unless 
permitted  to  examine  said  employ^.  IIIU  v, 
Bloomlngdale,  121  N.  Y.  Supp.  370,  371,  136 
App.  Dlv.  651, 

The  tug  Hoyt,  passing  up  East  river  on 
the  Brooklyn  side  in  the  daytime,  exchanged 
crossing  signals  with  the  ferryboat  Fulton, 
crossing  from  New  York;  the  Hoyt,  as  the 
privileged  vessel,  being  required  to  keep  her 
course  and  speed,  and  the  Ii\ilton  to  cross  un- 
der her  stern.  The  Fulton,  however,  held  her 
course,  and  came  so  close  to  the  Hoyt  that 
the  latter,  to  avoid  collision,  when  under  the 
Fulton's  bows  starboarded  her  helm,  throw- 
ing her  head  nearly  across  the  river.  During 
such  time  the  tug  No.  9  was  coming  down  the 
river,  and  had  given  three  signals  to  the 
Hoyt  for  passing  port  and  port,  none  of  which 
were  answered.  After-  the  Hoyt  had  passed 
the  Fulton,  both  she  and  the  No.  9  gave  alarm 
signals,  ported,  and  reversed,  but  were  then 
so  near  together  that  a  collision  occurred. 
Held,  that  the  danger  of  the  Hoyt -from  the 
Fulton,  which  was  within  full  view  of  the 
pilot  of  the  No.  9  was  a  "special  circum- 
stance" within  the  meaning  of  the  rules  (23 
Stat.  438  et  seq.,  rule  23)  which  required  the 
latter  to  slacken  speed  or  to  stop  and  reverse, 
and  that  she  was  in  fault  for  keeplhg  her 
course  and  speed;  that  the  Hoyt  was  also 
in  fault  for  failing  to  answer  the  slgnls  of 
the  No.  9,  although  not  for  her  maneuver  in 
passing  the  B^ilton.  The  U  B.  Hoyt,  136 
Fed.  671,  675. 

SPECIAL  COMMISSION 

Neither  the  aggregate  body  of  the  quali- 
fied voters  of  a  municipality,  nor  the  electors 
signing  the  petition  for  the  submission  of  a 
proposed  ordinance  to  the  vote  of  the  elec- 
tors, constitute  a  ''special  commission,"  with- 
in Const,  art.  11,  §  13,  providing  that  the  Leg- 
islature shall  not  delegate  certain  powers  to 
any  special  commission.  Hence  the  initiative 
provision  of  the  charter  of  Los  Angeles  is 
not  violative  of  this  constitutional  provision. 
In  re  Pfahler,  88  Pac.  27(X  277,  150  Cal.  71, 
11  L.  R.  A.  (N.  S.)  1092, 11  Ann.  Gas.  911. 

SPECIAL  COMMXSSIONEB 

The  "special  commissioner"  is  an  officer 
of  the  court  designated  by  the  bankruptcy 
court  as  a  court  of  equity  to  take  testimony 
of  witnesses,  so  called  to  distinguish  him 
from  a  special  master  in  the  ordinary  equity 
case.  United  States  v.  Liberman,  176  Fed. 
161,  162. 

SPECIAL  COHTRACT 

A  "special  contract,"  which  la  always  ex- 
press, is  one  with  peculiar  provisions  or 
stipulations  not  found  in  the  ordinary'  con- 
tract relating  to  the  same  subject-matter,  and 
which,  if  omitted  from  the  ordinary  contract, 
the  law  will  never  supply,  while  an  express 
contract  is  one  whose  terms  are  uttered  or 
stated  in  w^ords  or  writing,  and  may  or  may 


not  be  special.    Indiauapolis  Coal  Traction 


I  Co.  7.  Dalton,  87  N.  B,  552,  554,  43  Ind.  App. 
330 ;  Jackson  v.  Creek,  94  N.  E.  416,  418,  47 
Ind.  App.  541. 

SPECIAL  DAMAGES 

"Special  damages"  are  the  natural  but 
not  necessary  result  of  the  act  complained  of 
and  must  be  spedflcally  alleged.  Irby  v. 
Wilde,  43  South.  574,  150  Ala.  402 ;  Lay  v. 
Postal  Telegraph  Cable  Co.,  54  South.  529, 
530,  171  Ala.  172;  Morris  v.  Allen,  121  Pac. 
690,  692, 17  Cal.  App.  684 ;  Henderson  v.  Cole- 
man, 115  Pac.  439,  448,  19  Wyo.  183 ;  Cordner 
V.  Hall,  79  Atl.  55,  56,  84  Conn.  117;  Moore 
V.  Linneman,  136  S.  W.  232,  143  Ky.  231,  234 ; 
Friedman  v.  Pulitzer  Pub.  Co.,  77  S.  W.  340, 
343, 102  Mo.  App.  683  (citing  Hughes  v.  West- 
em  Union  Tel.  Co.,  79  Mo.  App.  133;  Rob- 
erts V.  Graham,  73  U.  S.  [6  Wall.]  578,  18  L. 
Ed.  791) ;  Thompson  v.  St  Louis  A  Suburban 
R.  Co.,  86  S.  W.  465,  468,  111  Mo.  App.  465 ; 
Baltimore  Mach.  Works  v.  McKelvey,  75  N. 
Y.  Supp.  1090,  1092,  71  App.  Div.  340;  Stowe 
V.  La  Conner  Trading' A  Transp.  Co.,  80  Pac. 
856,  857,  39  W^ash.  28. 

"Special  damages"  are  those  which  are 
the  natural  and  proximate  result  of  the 
wrong,  but  not  the  necessary  consequence 
thereof,  and  must  be  specially  alleged.  Lou- 
isvUle  &  N.  R.  Co.  v.  Roney  (Ky.)  108  S.  W. 
343  (quoting  and  adopting  definitions  in  New- 
man, PL,  p.  438) ;  Epstin  ▼.  Herman,  58  S.  E. 
1013-1015,  78  S.  C.  327. 

"Special  damages"  are  such  as  actually 
result  from  the  commission  of  a  wrong,  but 
are  not  such  a  necessary  result  as  will  be  im- 
plied by  law.  Lee  v.  Boise  Development  Co., 
122  Pac.  851,  852,  21  Idaho,  461 ;  O'Brien  v. 
Quinn,  90  Pac.  166,  167,  35  Mont.  441  (citing 
Root  V.  Butte,  A.  A  P.  Ry.  Co.,  51  Pac.  155, 
20  Mont  354 ;  13  Cyc.  13). 

"Special  damages*'  are  those  that  do  not 
necessarily,  but  do  directly,  naturally,  and 
proximately,  result  from  the  breach.  Moses 
V.  Autuono,  47  South.  925,  926,  56  Fla.  499, 
20  L.  R.  A.  (N.  S.)  350. 

''Special  damages'*  are  such  as  are  not 
the  necessary,  but  the  direct,  natural,  and 
proximate,  result  of  the  negligence  complain- 
ed of,  and  defendant  is  not  presumed  to  know 
them,  but  they  must  be  specifically  alleged,  • 
unless  they  are  fairly  included  in  otlier  dam- 
ages alleged,  or  unless  the  law  infers  them 
from  the  facts  stated.  Jacksonville  Electric 
Co.  V.  Batchis,  44  South.  933,  934,  64  Fla.  192. 

"Special  damages**  are  those  of  an  un- 
usual and  extraordinary  nature  and  not  the 
common  conse<iucnc'e  of  the  wronj;  complain- 
ed of,  and  tliey  must  be  specially  pleaded. 
Norfolk  &  W.  R.  Co.  v.  Spears,  65  S.  E.  482, 
483,  110  Va.  110. 

"Special  damages**  are  such  as  really 
took  place,  and  are  not  implied  by  law. 
They  are  either  superadded  to  general  dam- 
ages arising  from  an  act  injurious  in  itself, 
or  are  such  as  arise  fx'om  an  act  not  action- 


SPECIAL  DAMAGES 


629 


SPECIAL.  DEMURRER 


able  In  Itself,  but  Injurious  only  In  Its  couse- 
quences.  Tbompson  y.  St.  Louis  &  Suburban 
K  Co.,  86  S.  W.  465,  469,  111  Mo.  App.  465 
(quoting  and  adopting  tbe  definition  In  Brown 
V.  Hannibal  &  St  J.  R.  Co.,  12  S.  W.  656,  B9 
Mo.  318) ;  Monarch  Tobacco  Works  t.  Ameri- 
can Tobacco  Co.,  165  Fed.  774,  782  (quoting 
and  adopting  definition  In  Bates,  Fed.  Proc. 
S  1001,  and  citing  Tldd,  Prac.  1807*  389,  400 ; 
1  Chltty,  PL  [12th  Am.  Ed.]  395-399) ;  Hos- 
kins  v.  Scott,  96  Pac.  1112,  1114,  52  Or.  271. 

"Special  damages"  are  such  as  result 
proximately  but  not  ordinarily  from  the 
wrong  complained  of.  They  are  either  super- 
added to  the  general  damages  arising  from 
an  act  injurious  in  Itself,  or  are  such  as  will 
arise  from  an  act  not  actionable  In  itself, 
but  Injurious  only  In  Its  consequences,  such 
as  really  occur.  Of  a  claim  of  such  dam- 
ages, the  wrongdoer  ought  to  be  specifically 
Informed.  Sloss-Sheffleld  Steel  &  Iron  Co. 
V.  Dickinson,  52  South.  594,  595, 167  Ala.  211. 

''Special  damages"  for  breach  of  contract 
are  such  damages  as  have  proximately  result- 
ed, but  do  not  always  Immediately  result, 
from  the  breach,  and  will  not  therefore  be 
Implied  by  law.  Howard  Supply  Co.  v. 
Wells,  176  Fed.  512,  515,  100  C.  C.  A.  70. 

"Special  damages'*  in  actions  for  conver- 
sion, or  for  the  taking  and  detention  of  per- 
sonal property,  not  provable  without  special 
allegation  thereof,  are  those  which,  although 
the  natural,  are  not  the  necessary,  conse- 
quences of  the  act;  being  outside  of  the  costs 
and  disbursements  allowed  by  law,  and  con- 
sequential in  their  nature.  In  an  action  of 
claim  and  delivery,  in  which  the  plaintlfl!  has 
seized  lumber  shipped  by  defendant  to  third 
parties,  damages  to  the  defendant  because 
the  seizure  of  the  lumber  prevented  him  from 
getting  money  to  pay  his  men,  made  it  nec- 
essary for  him  to  mortgage  his  house  to  get 
money  for  that  purpose,  and  so  crippled  him 
financially  that  he  was  obliged  to  suspend  his 
business  of  sawing  lumber  and  turn  over  his 
property  to  the  plaintiff,  who  had  a  mortgage 
on  it,  are  "special  damages,"  not  recoverable 
unless  specially  alleged.  Robert  R.  Slzer  & 
Co.  v.  Dopson,  72  S.  E.  464,  466,  89  S.  a  535. 

••General  damages"  are  such  as  the  law 
implies  or  presumes  to  have  occurred  from  a 
wrong  complained  of,  while  "special  dam- 
ages*' are  such  as  really  took  place,  and  are 
not  implied  by  law,  but  are  either  superadded 
to  genei;al  damages  from  an  act  injurious  in 
Itself,  or  are  such  as  arise  from  an  act  not 
actionable  In  itself,  but  Injurious  only  in  its 
consequences.  Thus  dn  mages  to  the  market 
value  of  a  horse  are  general  damages,  while 
damages  from  loss  of  earnings  or  use  are  spe- 
cial damages.  Van  Buskirk  v.  Quincy,  O.  & 
K.  C.  R.  Co.,  Ill  S.  W.  832,  834,  131  Mo.  App. 
357. 

The  only  difference  between  general  and 
"special"  damages  Is  that  general  damages 
are  the  necessary  and  usual  result  of  the  acts ' 


complained  of,  while  special  damages  need  not 
be,  but  must  only  be  the  proximate  result 
thereof.  In  any  case  predicated  upon  a 
wrong,  a  person  may  be  entitled  to  recover 
general  damages  which  are  the  necessary  and 
usual  results  of  the  acts  complained  of,  and 
special  damages  which  are  not  the  usual  and 
ordinary  result  but  as  directly  traceable  to 
the  wrongful  acts  complained  of  and  result 
therefrom,  but  all  other  damages  are  too  re- 
mote. McKlnney  v.  Carson,  99  Pac.  660,  664, 
35  Utah,  180. 

General  damaees  distins^s^^ 

See  General  Damages. 

Idbel  or  slander 

In  libel,  "special  damages"  are  damages 
with  respect  to  the  property,  business,  profes- 
sion, or  occupation,  which  are  computable  in 
money.  Post  Pub.  Co.  V.  Butler,  137  Fed. 
723,  727,  71  O.  C.  A.  309. 

"Special  damages,"  in  reference  to  pub- 
lication of  libelous  matter,  was  such  dam- 
ages as  were  computable  in  money,  and  may 
be  said  to  be  fairly  embraced  in  the  list  of 
actual  damages  as  given  in  Gen.  St  1901,  c. 
57b,  §  2,  providing  that  the  words  "actual 
damages"  shall  be  construed  to  include  ajl 
damages  which  the  plaintiff  shall  show  he 
has  suffered  in  respect  to  his  property,  busi- 
ness, trade,  profession,  or  occupation.  Han- 
son V.  Krehbiel,  75  Pac.  1041,  1042,  68  Kan. 
670,  64  L.  R.  A.  790,  104  Am.  St  Rep.  422. 


SPECIAL  I>EMURREB 

See,   also,    General   Demurrer; 
EiXceptions. 


Special 


A  demurrer  to  the  whole  petition  on  the 
ground  that  it  does  not  set  out  a  cause  of  ac- 
tion "in  a  logical  and  legal  form"  should  be 
regarded  as  a  general  demurrer,  as  a  ''special 
demurrer"  Is  one  pointing  out  defects  in  a 
pleading  in  such  a  manner  that  they  may  be 
amended.  Western  Union  Tel.  Co.  v.  C^tes 
(Tex.)  132  S.  W.  92,  93. 

A  "special  demurrer"  goes  to  the  struc- 
ture merely  and  not  to  the  substance  and 
obliges  the  party  demurring  to  lay  Ills  finger 
on  the  very  point.  A  demurrer  is  not  neces- 
sarily a  "special  demurrer"  merely  because 
addressed  to  a  particular  paragraph  of  the 
pleading.  Douglas,  A.  &  G.  R.  Co.  v.  Swindle, 
50  S.  E.  600.  603,  2  Ga.  App.  550  (quoUng  and 
adopting  definition  in  Martin  v.  Bartow  Iron 
Works,  35  Ga.  320,  16  Fed.  888). 

A  "special  demurrer"  is  an  objection  to 
a  pleading  which  shows:  First,  that  the 
court  has  no  jurisdiction  of  the  defendant  or 
of  the  subject  of  the  action;  second,  that 
the  plaintiff  has  not  legal  capacity  to  sue. 
Civ.  Code  Prac.  §  92.  Louisville  &  N.  R.  Co. 
V.  Herndon's  Adm'r,  104  S.  W.  732,  735,  126 
Ky.  589.  See,  also,  Glllen  v.  Illinois  Cent. 
R.  Co.,  125  S.  W.  1047,  1048,  137  Ky.  375; 
Terrell  v.  Drake,  140  S.  W.  53,  145  Ky.  13. 


SPECIAL  DEPOSIT 


630 


SPECIAIi  DEPOSIT 


SPECIAI.  DEPOSIT 

See,  also,  Deposit;    General  Deposit. 

A  "si>ecial  deposit"  Is  a  bailment,  and 
Implies  the  setting  apart  of  the  specific  money 
or  chattel  deposited  by  its  return  on  demand. 
Schofleld  Mfg.  Co.  v.  Cochran,  47  S.  E.  208, 
209,  119  Ga.  901  (citing  1  Morse,  Banks  and 
Banking  [4th  Ed.]  §§  191, 193). 

Bank  deposits  are  either  general  or  spe- 
cial, being  "special"  where  the  bank  merely 
assumes  custody  of  the  funds,  without  au- 
thority to  use  them,  and  where  the  depositor 
Is  entitled  to  a  return  of  the  Identical  money, 
in  which  case  the  relation  is  that  of  bailor 
and  bailee,  and  not  creditor  and.  debtor. 
Fogg  V.  Tyler,  82  Atl.  1008, 1010,  109  Me.  109, 
39  L.  R.  A.  (N.  S).  847,  Ann.  Cas.  1913E,  41. 

A  "special  deposit"  is  one  where  the 
bank  merely  assumes  charge  or  custody  of 
the  property  without  authority  to  use  it,  the 
depositor  being  entitled  to  receive  back  the 
identical  thing  deposited,  in  which  case  the 
title  remains  with  the  depositor,  and,  if  the 
subject  be  money,  the  bank  has  no  right  to 
mingle  it  with  other  funds.  Butcher  v.  But- 
ler, 114  S.  W.  564,  566,  134  Mo.  App.  61  (cit- 
ing 7  Words  and  Phrases,  p.  6574). 

"Special  deposits"  are  deposits  like 
stocks,  bonds,  and  other  securities,  and  some- 
times money,  to  be  specially  kept  and  return- 
ed to  the  owner,  or  money  deposited  for  a 
fixed  period  of  time,  or  on  unusual  conditions, 
which  is  mingled  in  the  general  funds  like  a 
general  deposit,  and  is  repaid  therefrom,  or 
money  which  is  to  be  applied  by  the  bank  at 
the  depositor's  request  for  specific  purposes. 
First  Nat  Bank  of  Decatur  v.  Henry,  49 
South.  97,  100,  159  Ala.  367  (citing  5  Cyc. 
313). 

Plaintiff  agreed  to  loan  M.  $2,000  to  pay 
the  balance  of  the  price  of  certain  land,  M. 
agreeing  to  deposit  the  amount  in  defendant 
bank  as  a  special  deposit,  and  to  use  the 
same  only  to  pay  for  the  land,  and  to  give 
plaintiff  a  lien  thereon  as  soon  as  the  title 
was  traiisferred.  The  money  was  deposited 
by  M.  in  defendant  bank  to  the  credit  of  an 
account  styled  "Henry  I.  Moore,  special,"  but 
the  bank  had  no  knowledge  of  the  agreement 
between  plaintiff  and  M.,  M.  having  over- 
drawn his  general  account,  the  amount  of 
the  special  deposit,  under  agreement  between 
M.  and  the  bank,  was  transferred  to  his  gen- 
eral account,  and  checked  out,  and  not  ap- 
plied to  the  purchase  price  of  the  land.  Held, 
that  the  style  of  the  deposit  was  Insufficient 
to  put  the  bank  on  inquiry,  and  that  its  acts 
as  to  such  deposit  were  not  a  conversion 
thereof  as  against  plaintiff.  Prosser  y.  First 
Nat  Bank  (Tex.)  134  S.  W.  781,  783. 

Laws  1907.  p.  248,  by  sections  1'  3,  6,  9, 
and  16  provides  for  the  State  Treasurer  des- 
ignating banks  as  state  depositories  for  re- 
ceiving funds  of  the  state,  excepting  the  educa- 
tional fund,  on  deposit,  and  paying  them  out 
on  order  or  checks  of  the  State  Treasurer, 


such  deposits  to  draw  interest,  and  the  de- 
positories to  deposit  securities  or  give  bonds 
for  payment  of  such  deposits  and  interest. 
Sections  6,  7,  and  8  provide  for  the  State 
Treasurer  designating  banlcs  as  "active  de- 
positories" for  the  collection  of  drafts,  checks, 
etc.,  that  he  may  receive  on  account  of  any 
claim  due  the  state,  for  such  active  deposi- 
tories promptly  making  such  collections, 
without  charge,  and  notifying  the  State 
Treasurer  of  the  collection,  and  depositing 
securities  for  such  prompt  collection,  and  for 
the  safe-keeping  and  prompt  payment,  on  the 
State  Treasurer's  order,  of  such  collections. 
Section  10  exempts  the  State  Treasurer  from 
liability  for  any  moneys  lost  by  failure  or 
insolvency  of  a  depository.  Const,  art  8,  § 
5,  entrusts  the  investment  of  the  educational 
fund  to  a  board  of  commissioners.  Held, 
that  a  deposit  for  collection  and  safe-keeping 
of  which  nature  a  deposit  of  checks  for  the 
educational  fund  must  be,  is  a  "special  de- 
posit," title  to  which  does  not  pass  to  the 
bank,  as  in  the  case  of  a  general  deposit,  but 
remains  in  the  state,  so  that  the  appropria- 
tion of  such  fund  by  a  person  having  custody 
thereof  is  a  larceny  of  state  funds.  State  v. 
Ross,  104  Pac.  596,  601,  55  Or.  460,  42  Ij.  R.  A. 
(N.  S.)  601,  613. 

General  deposit  distliiKiiitlied 

Deposits  in  banks  are  either  general  or 
special.  Where  a  special  deposit  Is  made,  the 
bank  Is  merely  a  trustee,  the  propert3^  right 
remaining  in  the  depositor.  Where  a  general 
deposit  is  made,  the  property  is  vested  in  the 
bank,  and  tlie  relation  of  debtor  and  creditor 
is  established.  Shopert  v.  Indiana  Nat  Bank, 
83  N.  E.  515,  517,  41  Ind.  App.  474. 

If  the  agreement  between  the  parties  is 
that  the  Identical  coin  or  currency  shall  be 
laid  aside  and  returned,  it  Is  a  "special  de- 
posit" But  if  the  agreement  is  that  the 
money  shall  be  returned,  not  In  the  spedflc 
coin  or  currency  deposited,  but  In  an  equal 
sum,  it  is  a  "general  deposit."  In  either 
case  the  money  is  deposited  for  safe-keeiiing, 
and  the  only  distinction  between  the  two 
kinds  of  deposit  is  in  the  character  of  the 
return  that  is  to  be  made,  whether  it  shall  be 
returned  in  the  identical  thing  deposited  or 
in  kind.  Warren  v.  Nix,  135  S.  W.  896.  899, 
97  Ark.  374. 

Deposits  in  a  bank  are  of  two  classes, 
special  when  the  identical  or  other  thing  de- 
posited is  to  be  restored  or  is  given  for  some 
specified  purpose  or  is  received  by  the  bank 
as  a  collecting  agent,  such  collection  to  be  re- 
mitted, the  property  in  the  deposit  in  such 
case  remaining  in  the  depositor,  the  bank  be- 
ing the  bailee  or  agent;  and  general  special 
deposits  which  comprise  all  moneys  simply 
deposited  in  the  bank  on  account  of  the  de- 
positor to  be  withdrawn  from  time  to  time 
by  him,  such  a  deposit  transferring  the  own- 
ership of  the  money  to  the  bank,  and  creat- 
ing the  relation  of  debtor  and  creditor  be- 
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tween  the  bank  and  depositor.    City  of  Mi- 
ami v.  Shntts,  51  South.  929,  931,  59  Fla.  462. 

Where  money  or  its  equivalent  is  deposit- 
ed in  a  bank  without  any  special  agreement, 
the  law  implies  that  it  is  to  be  mingled  with 
other  funds  of  the  bank,  and  the  relation  of 
debtor  and  creditor  is  created,  and  the  de- 
posit is  general ;  the  bank  becoming  the  own- 
er of  the  fund.  But,  where  there  is  an  ac- 
companying agreement  that  the  Identical 
thing  deposited  shall  be  returned  or  paid  out 
for  a  specific  purpose,  the  transaction  consti- 
tutes a  ''special  deposit,''  and  the  bank  is  lia- 
ble only  as  bailee.  Thus  holders  of  bonds  is- 
sued to  secure  funds  for  the  construction  of  a 
railroad  deposited  money  with  a  trust  com- 
pany from  time  to  time  as  construction  funds 
were  needed,  and  the  trust  couipany  paid 
out  of  the  deposit  exchan#:e  drawn  ou  it  ly  a 
bank  in  payment  of  drafts  given  by  the  con- 
struction company  in  payment  for  labor  and 
material;  the  bank  agreeing  that  the  fund 
should  be  used  for  no  other  purpose,  and 
there  being  no  other  business  transactions 
between  the  bank  and  the  trust  company,  it 
was  held  that  the  deposit  was  a  special  one, 
the  bank  holding  as  trustee,  and,  on  its  be- 
coming insolvent,  its  power  as  trustee  was 
destroyed,  and  it  was  entitled  only  to  be  re- 
imbursed out  of  the  fund  for  the  amount  of 
construction  claims  actually  paid.  McBride 
V.  American  Ry.  &  Lighting  Co.  (Tex.)  127  S. 
W.  229,  233. 

Where  money  was  deposited  in  a  bank  to 
secure  payment  of  compensation  under  a 
well  drilling  contract  and,  while  the  deposi- 
tor had  no  right  to  check  against  the  deposit, 
there  was  no  agreement  that  the  money 
should  be  kept  separate  from  the  other  funds 
of  the  bank,  it  was  a  "general"  and  not  a 
"special*  deposit,"  though  the  transaction  was 
called  a  "trust  fund  account'*  on  the  bank's 
books,  and  hence,  on  the  insolvency  of  the 
bank,  the  depositor  was  not  entitled  to  a  pri- 
ority over  general  creditors.  Butcher  v.  But- 
ler, 114  S.  W.  564,  566, 134  Mo.  App.  61. 

SPECIAL  BEPOSrrORT 

**A  'special  depositor*  is  merely  a  bailee, 
and  his  possession  is  the  possession  of  his 
principal.*'  Critchfleld  v.  Nance  County,  110 
N.  W.  638,  77  Neb.  807. 

SPECIAL  BUTT 

The  provision  of  Act  May  13,  1907,  re- 
quiring prosecuting  attorneys  In  the  several 
counties  of  the  state  to  sue  for  and  recover 
the  penalty  imposed  on  foreign  corporations 
doing  business  in  the  state  without  filing 
with  the  secretary  of  state  a  copy  of  their 
charters  or  articles  of  incorporation,  must 
be  treated  as  declaratory  of  the  general  laws 
of  the  state,  making  it  the  duty  of  prosecut- 
ing attorneys  to  prosecute  all  actions  in 
which  the  state  is  interested,  and  not  as  a 
"special  duty,**  within  the  meaning  of  Fitts 
V.  McGhee,  172  U,  S.  516, 528, 19  Sup.  Ct.  269, 


274,  43  L.  Ed.  585,  holding  that,  where  a  stat- 
ute makes  it  the  "special  duty'*  of  a  prosecut- 
ing attorney  to  maintain  actions  on  behalf 
of  the  state  for  the  enforcement  of  the  provi- 
sions of  the  statute,  a  person  aggrieved  by 
such  enforcement  may  maintain  a  bill  to  en- 
join the  enforcement  of  the  statute  on  the 
ground  that  it  is  unconstitutional  and  void. 
The  "special  duty"  referred  to  in  the  case 
cited  is  clearly  an  administrative  duty,  such 
as  is  exercised  by  boards  or  ministerial  offi- 
cers, but  not  by  attorneys.  Western  Union 
Tel.  Co.  V.  Andrews,  154  Fed.  95,  105,  106. 

SPECIAL  ELECTION 

See,  also,  General  Election. 

It  is  not  necessarily  the  time  or  manner 
of  holding  an  election  to  All  a  vacancy  that 
makes  it  a  "special  election,"  but  the  fact 
that  it  is  held  at  a  time  other  than  that  fixed 
by  law  to  elect  an  officer  for  the  regular  or 
defined  term.  State  ex  rel.  Fish  v.  Howell, 
110  Pac.  386,  388,  59  Wash.  492. 

Laws  1911,  c.  116,  authorizing  certain 
cities  to  adopt  a  commission  form  of  govern- 
ment, provides  (section  2)  that  on  a  proper 
petition  the  mayor,  by  proclamatloii,  shall 
submit  the  question  of  organizing  as  a  city 
under  the  act  to  a  "special"  election,  to  be 
held  at  a  time  specified  therein  and  within 
60  days  after  the  petition  is  filed.  The  act 
did  not  further  fix  the  time  for  holding  the 
election.  Const  art  11,  §  10,  provides  that 
cities  and  towns  previously  organized  and 
Incorporated  may  become  organized  under 
such  general  laws  whenever  a  majority  of 
the  voters  voting  at  a  "general**  election  ^all 
so  determine.  Held  that,  since  a  "special 
election"  is  any  election  which  Is  not  regu- 
larly held  for  the  election  of  officers,  or  for 
some  other  purpose  which  comes  before  the 
electors  at  regular  fixed  intervals,  any  elec- 
tion at  which  the  organisation  of  a  city  was 
submitted  would  be,  as  to  such  question,  a 
special  election,  and  that  the  word  "special," 
as  so  used,  is  surplusage;  and  hence,  where 
a  petition  for  the  organization  of  a  city  un- 
der such  act  was  filed  within  60  days  prior 
to  a  general  election,  it  was  the  duty  of  the 
mayor  to  call  the  election  at  such  time  as 
would  comply  with  the  constitutional  re- 
quirements; the  act  being,  therefore,  not  in- 
valid as  violating  the  constitutional  provision 
as  to  the  kind  of  election  at  which  the  ques- 
tion was  to  be  submitted.  State  ex  rel.  Hunt 
V.  Tausick,  116  Pac.  651,  656,  64  Wash.  69, 
35  L.  R.  A.  (N.  S.)  802. 

SPECIAL  ENTRY 

In  order  that  an  entry  on  state  lands 
should  be  a  **speclal  entry,'*  It  must  carry  on 
its  face  notice,  to  the  common  understanding 
of  men  acquainted  in  the  neighborhood  there- 
of, of  some  call  therein,  so  that  other  entry- 
men  may  know  when  they  are  without  its 
sphere.  Breckenridge  Cannel  Coal  Co.  ▼• 
Scott,  114  S.  W.  930,  936, 121  Tenn.  88. 
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Where  It  appears  from  undisputed  testl- 
mouy  of  a  witness,  and  from  the  entry  itself, 
that  the  objects  and  localities  called  for  in 
said  entry  were  notorious,  well  known,  and 
easily  ascertained,  and  that  any  one  acquaint- 
ed with  that  general  region  would  know  from 
the  description  in  the  entry  where  the  land 
was  and  could  have  easily  located  it,  such  en- 
try is  a  "special  entry,"  and  the  date  of  title 
to  the  land  called  for  therein  is  fixed  by  the 
date  of  the  entry,  and  a  grant  founded  on 
said  prior  special  entry  gives  a  title  supe- 
rior to  that  of  an  older  grant  but  founded 
on  a  younger  entry.  Ravage  v.  Bon  Air  Coal, 
Land  &  Lumber  Co.,  2  Tenn.  Clu  App.  594, 
61L 

SPECIAL  EXCEPTIONS 

"Special  exceptions"  are  nothing  more 
than  diiferent  reasons  assigned  why  the  gen- 
eral demurrer  should  be  sustained.  Mere 
reasons  assigned  why  a  general  demurrer 
should  be  sustained  to  certain  Interpleading 
answers  are  not  special  exceptions  to  such 
answers.  Nixon  v.  Malone  (Tex.)  05  S.  W. 
577,  581. 

SPECIAL  EXECXXTIOK 

See,  also,  General  Execution. 

'*A  'special  execution'  is  one  that  di- 
rects a  levy  on  some  special  property,  while 
a  'general  executl<m'  is  one  that  makes  no 
such  reQuirement,  but  demands  a  levy  on 
the  debtor's  property  generally."  A  further 
distinction  between  a  special  and  a  general 
execution  is  to  be  found  in  the  fact  that  ordi- 
narily a  special  execution  issues  only  in  pro- 
ceedings where  defendant  has  not  been 
brought  into  court  by  personal  service  of  pro- 
cess, but  his  property  has  been  seized,  and 
hence  the  execution  to  satisfy  the  Judgment 
is  limited  to  the  specific  property  seized, 
though  by  statute  there  are  cases  where,  even 
when  defendant  is  personally  brought  into 
court,  the  judgment  is  a  special  one  against 
certain  property  belonging  to  defendant,  and 
in  such  cases  no  general  Judgment  is  en- 
tered, whereas  a  general  execution,  which 
may  be  levied  on  any  property  defendant 
owns,  follows  a  general  Judgment  based  on 
personal  service.  Smith  v.  Rogers,  90  S.  W. 
1150,  1152,  191  Mo.  334. 

SPECIAL  FINDING 

See,  also,  General  Finding.   . 

"Special  findings"  are  particular  find- 
ings of  individual  facts.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Osbum,  100  Pac  473,  474,  79 
Kan.  348. 

The  office  of  a  "special  finding"  is  to 
state  the  ultlniate  facts  and  not  the  proba- 
tive or  evidentiary  facts.  Bebler  v.  Ackley, 
89  N.  E.  877,  8^0,  173  Ind.  173  (citing  Taylor 
V.  Canaday,  57  N.  E.  520,  155  Ind.  671). 

Under  a  statute  authorizing  a  new  trial 
on  the  ground  Uiat  the  decision  of  the  court 


is  not  sustained  by  sufiicient  evidence,  q)ect« 
ficatlons  for  a  new  trial  that  the  "special  find- 
ings" specified  were  not  sustained  by  suffi- 
cient evidence,  were  without  the  issues,  and 
were  contrary  to  law,  and  that  the  court 
erred  in  not  finding  certain  facts  specified, 
were  insufficient,  since  by  the  "decision"  of 
the  court  referred  to  in  the  statute  is  meant 
"the  special  finding,^'  when  one  has  been  re- 
quired. Major  V.  Miller,  75  N.  E.  159.  161, 
165   Ind.  275. 

An  opinion  of  the  trial  Judge  analyzing 
the  facts  and  applying  the  law  is  not  a  "spe- 
cial finding"  of  fact  within  Rev.  St  S  700. 
providing  that  when  an  issue  of  fact  In  a 
civil  action  is  tried 'by  the  court  without  a  ju- 
ry as  authorized  by  section  629,  and  the  find- 
ing is  special,  a  review  may  extend  to  the 
sufficiency  of  the  facts  found  to  support  the 
judgment.  Keeley  v.  Ophlr  HUl  Consol.  Min. 
Co.,  169  Fed.  598,  600,  95  C.  0.  A.  96. 

An  opinion  of  the  trial  judge  setting 
forth  the  reasons  for  its  decision  in  an  action 
at  law  tried  without  a  Jury  is  not  a  "special 
finding"  within  Rev.  St.  §§  649,  700  (U.  S. 
Comp.  St.  1901,  pp.  525,  570) .  U.  S.  v.  Sioux 
City  Stock  Yards  Co.,  167  Fed.  126,  127,  92 
C.  C.  A.  578. 

SPECIAL  FRANCHISE 

See  Each  Special  Franchise. 

A  "special  franchise"  granted  to  a  rail- 
road corporation  is  a  right  granted  to  it  to 
maintain  its  road  where,  without  such  au- 
thority, it  would  be  unlawful  to  do  so.  Peo- 
ple ex  rel.  New  Tork  Cent  &  H.  R.  R.  Co.  v. 
Priest,  99  N.  B.  547,  566,  206  N.  Y.  274. 

Under  Laws  N.  Y.  1896,  p.  796,  c.  908. 
§  2,  subd.  3,  as  amended  by  Laws.  1899,  p. 
1589,  c.  712,  providing  that  a  "special  fran- 
chise" shall  be  deemed  to  include  the  value 
of  the  tangible  property  of  a  person  or  cor- 
poration situated  in,  upon,  or  above  any 
street,  highway,  public  place,  or  public  wa- 
ters in  connection  with  the  special  franchise, 
and  the  tangible  property  so  included  shall 
be  taxed  as  a  part  of  the  "special  franchise," 
and  Laws  1899,  p.  1594,  c.  712.  |  47,  providing 
that  tangible  property  subject  to  a  special 
franchise  tax  situated  in,  upon,  under,  or 
above  any  street,  highway,  public  place,  or 
public  waters,  as  described  in  subdivision  3 
of  section  2,  shall  not  be  taxable,  except  upon 
the  assessment  made  by  the  state  board  of 
tax  commissioners,  taxable  proi>erty  of  an 
electric  light  company  situated  in  or  under 
public  waters  In  connection  with  a  special 
franchise  cannot  be  assessed  by  the  commis- 
sioners of  taxes  in  the  city  of  New  York.  Init 
is  to  be  taxed  only  as  a  part  of  a  "special 
franchise"  made  by  the  state  board  of  tax 
commissioners.  People  ex  rel.  Kdlson  Elec- 
tric Illuminating  Co.  v.  Commissioners  of 
Taxes  and  Assessments,  110  N,  Y.  Supp.  833, 
834,  68  Misc.  Rep.  249. 
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General  Tax  Law  (Laws  1898,  p.  796,  c. 
90&)  art  1,  §  2,  subd.  3,  as  amended  by  Laws 
1899,  p.  1589,  c.  712,  f  1,  provides  that  "a 
franchise  right,  authority  or  permission  spec- 
ified in  this  subdivision  shall  for  the  pur- 
pose of  taxation  be  known  as  a  'special  fran- 
chise.' A  special  franchise  shall  be  deemed 
to  include  the  yalue  of  the  tangible  property 
of  a  person,  copariuership,  association,  or 
corporation  situated  in,  upon,  over  or  above 
any  street,  highway,  public  place  or  public 
waters  in  connection  with  the  special  fran- 
chise. The  tangible  property  so  Included 
shall  be  taxed  as  a  part  of  a  special  fran- 
chise.'* Held,  that  the  rights  and  privileges 
granted  to  a  telegraph  company  to  construct 
and  operate  lines  in  and  between  the  cities 
of  the  state  constitute,  for  the  purpose  of 
taxation,  a  "special  franchise."  People  ex 
rel.  New  England  Tel.  Co.  v.  Woodbury,  116 
N.  X.  Supp.  209,  213,  63  Misc.  Rep.  1. 

The  right  granted  by  a  city  to  maintain 
a  tunnel  under  a  street  between  buildings  im 
each  side  thereof,  the  portion  of  the  street 
affected  by  the  grant  being  owned  in  fee  by 
the  city,  is  not  a  "special  franchise"  nor 
taxable  as  such  within  Laws  1899,  c.  712, 
amending  the  tax  law  in  relation  to  the  tax- 
ation of  public  franchises  as  real  property; 
the  grant  being  for  private  purposes  only, 
and  made  by  the  city  as  proprietor.  People 
ex  rel.  Abraham  v.  Perley,  123  N.  Y.  Supp. 
436,  438,  67  Misc.  Rep.  471. 

The  charter  of  a  corporation  is  its  "gen- 
eral franchise,"  which  can  be  repealed  at  the 
will  of  the  Legislature  pursuant  to  its  re- 
served power  to  repeal;  while  a  "special 
franchise"  is  the  right  granted  by  the  public 
to  use  property  for  a  public  use  but  with  pri- 
vate profit,  and  such  a  franchise,  when  acted 
on,  is  vested  property  and  cannot  be  repealed, 
unless  power  to  do  so  is  reserved  in  the  grant, 
though  it  may  be  condemned  on  making  com- 
pensation. Lord  V.  Equitable  Life  Assur. 
Soc.  of  United  States,  87  N.  E.  443,  447,  194 
N.  Y.  212,  22  L.  B.  A.  (N.  S.)  420. 

"Special  franchises,"  which  are  privileges 
of  a  public  nature,  the  exercise  of  which  Is 
permitted  under  grants  from  the  state  to 
corporations,  partake  at  common  law  of  the 
nature  of  realty,  and  by  General  Tax  Law 
(Laws  1896,  p.  796,  c.  908)  §  2,  subd.  3,  as 
amended  by  Laws  1890,  p.  1589,  c.  712,  are 
classed  as  real  estate  within  1  Rev.  St.  (1st 
Ed.)  p.  750,  §  10.  and  Real  Property  Law 
(Laws  1896,  p.  559,  c.  547)  §  1,  and  they  are 
real  estate  within  Const,  art.  8,  {  10,  limiting 
municipal  Indebtedness  to  a  specified  per  cent. 
of  the  assessed  valuation  of  the  real  estate 
of  the  municipality.  Levy  y.  McClellan,  89 
N.  B.  569,  571, 196  N.  T.  178. 

Tax  Law  (Laws  1896,  c.  908),  as  amended 
by  Laws  1899,  c.  712,  |  1,  included  special 
franchises  in  the  definition  of  land,  adding 
"all  surface,  underground,  or  elevated  rall- 
roadSi"  'including  the  value  of  all  franchises, 


rights  or  permission  to  construct,  maintain, 
or  operate  the  same  in,  under,  above,  on,  or 
through  streets,  highways,  or  public  places.'* 
This  act  having  been  ccmstmed  by  the  Su- 
preme Court  to  include  the  privilege  of  cross- 
ing public  highways  at  grade,  the  Legisla- 
ture, by  Laws  1901,  c.  490,  S  1.  provided  that 
the  term  "special  franchise"  should  not  in^ 
dude  the  crossing  of  a  street,  highway,  or 
public  place  where  Buch  crossing  was  not  at 
the  intersection  of  another  street  or  highway, 
unless  the  crossing  was  other  th^  at  right 
angles  for  a  distance  of  not  less  than  2.50 
feet,  in  which  case  the  whole'  of  the  crossing 
should  be  deemed  a  special  franchise;  and,  by 
Laws  1907,  c.  720,  |  1,  the  act  was  so  amend- 
ed as  to  provide  that  the  term  "special  fran- 
chise" should  not  include  the  crossing  of  a 
street,  highway,  or  public  place  "outeide"  the 
limits  of  a  city  or  incorporated  village,  where 
such  crossing  is  less  than  250  feet  long.  Held, 
that  the  word  "surface"  as  used  in  the  act  of 
1809,  did  not  limit  that  act  to  street  railroads 
operated  by  horses  or  electricity,  under  the 
rule  of  ejusdem  generis,  but  was  Intended  to 
include  steam  railroads  as  well,  so  that  steam 
railroads  were  subject  to  franchise  taxation 
for  the  right  to  cross  streets  In  cities^  at 
grade.  People  ex  rel.  New  York  Cent.  &  H. 
R.  R.  Co.,  V.  Woodbury,  96  N.  E.  431,  432, 
203  N.  Y.  167. 

The  property  of  a  subway  railroad  com- 
pany was  subject  to  taxation,  under  the  spe- 
cial franchise  tax  act  (Consol.  Laws  1909,  c. 
60,  'g§  43-49),  before  final  completion  of  its 
works.  Under  Tax  Law  (Consol.  Laws  1909, 
c.  60)  S  2,  subd.  3,  defining  a  "special  fran- 
chise," etc.,  such  term,  so  far  as  railroads  are 
concerned,  embraces  rights  or  permission  to 
construct,  maintain,  and  operate  railroads  in, 
under,  above,  on,  or  through  streets,  high- 
ways, or  public  places  tfnly,  and  does  not  in- 
clude the  right  to  construct  a  subway  under 
a  navigable  river,  title  to  the  bed  of  which 
was  in  the  state.  People  ex  rel.  Hudson  & 
M.  R.  Co.  V.  State  Board  of  Tax  Com'rs,  96  N. 
E.  435,  ^38,  20*>  N.  Y.  119. 

Special  Franchise  Tax  Law  (Laws  1896, 
c.  908,  as  amended  by  Laws  1899,  c.  71^,  g  2, 
subd.  3),  authorizes  the  assessment  for  the 
purpose  of  taxation  of  all  franchises,  etc.,  to 
construct  a  railroad  above,  on,  or  through 
streets,  highways,  or  public  places.  liaws 
1S96,  c.  908,  §  2,  subd.  4,  as  amended  by  I^aws 
1901,  #.  400,  provides  that  the  term  "special 
franchise"  shall  not  be  deemed  to  include  the 
crossing  of  a  street,  highway,  etc.,  where 
such  crossing  is  not  at  the  intersection  of  an- 
other street  or  highway,  unless  such  crossing 
shall  be  at  other  than  right  angles  for  a  dis- 
tance of  250  feet,  in  which  ease  the  whole  of 
such  crossing  shall  be  deemed  a  special  fran- 
chise. Statutory  Construction  Law  (Laws 
1892,  c.  677)  1 1,  provides  that  It  is  applicable 
to  every  statute,  unless  its  general  object,  or 
the  context  of  the  language  construed  or  oth- 
er provisions  of  law,  indicate  that  a  diHerent 
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meanliig  was  intended,  etc.  Section  8  (incor- 
porated in  General  Constrnction  Law  [Laws 
1909,  c.  27,  i  35;  Consol.  Laws,  c.  22])  pro- 
vides that  words  in  the  singular  number  in- 
clude thje  plural  and  in  the  plural  number 
include  the  singular.  Held,  that  under  such 
rule  the  term  "special  franchise"  includes  the 
crossing  of  any  number  of  streets,  highways, 
or  public  places  adjoining  each  other,  where 
the  crossing  is  at  other  than  right  angles  for 
a  distance  of  not  less  than  250  feet  People 
ex  rel.  New  York  Cent.  &  H.  R.  R.  Co.  v. 
Woodbury,  125  N.  Y.  Supp.  728,  729,  140  App. 
Div.  848. 

Under  Tax  Law  (Consol.  Laws,  c.  60)  { 
2,  subd.  3,  defining  the  terms  "land,**  *'real  es- 
tate," and  "real  property*'  to  include  land, 
underground  railroads,  including  the  valua- 
tion of  franchises  to  construct  and  operate 
the  same,  and  defining  a  ''special  franchise" 
to  include  the  value  of  the  tangible  property 
of  a  corporation  situated  in  or  under  or  above 
any  street,  a  corporation  owning  special  fran- 
chises to  operate  an  underground  railroad 
under  city  streets  owns  special  franchises 
subject  to  taxation,  though  only  so  small  a 
part  of  the  railroad  is  constructed  and  in 
operation  as  is  insutticient  to  meet  operating 
expenses,  taxes,  and  interest,  and  the  franchis- 
es, if  possessing  a  value,  are  taxable,  though 
they  are  not  used.  People  ex  rel.  Hudson  & 
M.  R.  Co.  V.  State  Board  of  Tax  Com'rs,  127 
N.  Y.  Supp.  918,  925,  143  App.  Div.  26. 

The  New  York  &  Long  Island  Railroad 
Company  was  incorporated  in  1887  and  ob- 
tained the  consent  of  the  then  city  of  New 
York  for  the  construction  of  a  tunnel  railroad 
under  one'  of  the  streets  of  the  borough  of 
Manhattan,  and  the  time  for  construction  was 
extended  to  1907,  at  which  time  the  company's 
corporate  existence  expired  under  the  provi- 
sions of  section  5  of  the  railroad  law  (Laws 
1890,  c.  505,  amended  by  Laws  1901,  c.  508), 
and  its  property  became  vested  in  the  rela- 
tors, who  were  its  directors  at  that  date,  as 
trustees  for  stockholders  and  creditors  in  ac- 
cordance with  section  35  of  the  general  cor- 
poration law  (Consol.  Laws,  c.  23).  The  state 
In  1891,  by  patent,  granted  to  the  company 
and  its  successors  a  right  of  way  to  construct 
a  tunnel  under  the  waters  of  the  East  River 
with  all  **the  rights,  hereditaments  and  ap- 
purtenances" belonging  and  appertaining 
thereto,  to  have  and  to  hold  forever.  Tax 
Law,  Laws  1896,  c.  908,  {  2,  subd.  3,  aaf  mend- 
ed by  Laws  1899,  c.  712  (Consol.  Laws,  c.  60, 
art  1,  §  2,  subd.  3),  provides  that  the  terms 
"land,  real  estate  and  real  property"  shall  in- 
clude underground  railroads,  including  the 
value  of  all  franchises  to  construct  and  oper- 
ate the  same,  to  be  known  as  special  fran- 
chises and  to  include  the  value  of  the  tangible 
property  of  a  corporation,  situated  under  any 
pubUc  waters.  In  1908  and  1909  the  State 
Board  of  Tax  Commissioners  assessed  the 
company's  special  franchise  to  the  relators. 
Held,  that  while  the  patent  was  not  an  abso* '  in  such  person.   Such  a  guaranty  may  not  be 


lute  conveyance  of  land,  or  a  fee,  that  part  of 
the  tunnel  beneath  the  bed  of  the  river  ex- 
tending from  a  p(4nt  300  feet  east  of  the 
bulkhead  line  of  the  Manhattan  shore  was 
property  subject  to  taxation  as  a  ^'special 
franchise"  under  the  tax  law.  People  ex  rel. 
Bryan  v.  State  Board  of  Tax  Com'rs,  127  N. 
Y.  Supp.  858,  862,  142  App.  Div.  796;  Id.,  124 
N.  Y.  Supp.  711,  67  Misc.  Rep.  50& 

Relator  street  railroad  company  has  the 
exclusive  right  in  the  nature  of  an  easement 
to  occupy  forever  a  strip  within  a  street  with 
its  railroad  tracks  for  running  cars  thereon. 
Tax  Laws  (Laws  1896,  c.  908)  §  2,  subd.  3,  as 
amended  by  Laws  1899,  c.  712,  provides  that 
the  terms  "land,  real  estate,"  etc.,  include  all 
structures  erected  upon  or  affixed  to  land,  all 
surface  or  elevated  railroads,  including  the 
value  of  all  franchises  or  permissions  to  con- 
struct and  operate  the  same  on  any  streets; 
all  railroad  structures,  tracks,  etc.,  permitted 
or  authorized  to  be  laid  upon  any  street,  and 
that  a  franchise  specified  herein  shall  be 
known  as  a  "special  franchise,"  for  the  pur- 
pose of  taxation.  Held,  that  relator's  right 
to  maintain  and  operate  its  road  within  the 
street  was  not  a  ''special  franchise,"  within 
the  statute.  People  ex  rel.  Long  Island  R. 
Co.  V.  State  Board  of  Tax  Com'rs,  133  N.  Y. 
Supp.  348,  349,  148  App.  Div.  751. 

The  mere  fact  that  a  corporation  is  or- 
ganized for  the  specific  purpose  of  acquiring, 
and  is  given  power  to  acquire,  public  uses  or 
franchises  does  not  carry  with  it  the  idea 
that  such  franchises,  when  acquired,  be  they 
many  or  few,  are  merged  in,  and  must  be  as^ 
sessed  as,  part  and  parcel  of  the  general  cor- 
porate franchise.  San  Joaquin  &  K.  R.  Canal 
&  Irrigation  Co.  v.  Merced  County,  84  Pac. 
285-288,  2  Cal.  App.  593. 

SPECL^  FUND 

The  term  "special  fund,**  in  Comp.  St 
1901,  c.  12a,  §  7,  providing  that  property  of 
every  description  belonging  to  any  city  gov- 
erned by  the  act  shall  be  exempt  from  taxa- 
tion, execution,  and  sale,  and  that  judgments 
against  a  city  shall  be  paid  out  of  the  Judg- 
ment fuud  or,  when  a  special  fund  Is  created 
for  such  purpose,  out  of  such  special  fund, 
does  not  Include  an  assessment  levied  in  pur- 
suance of  section  158,  authorizing  an  assess- 
ment to  pay  damages  awarded  for  grading, 
change  of  grade,  or  for  the  appropriation  of 
private  property,  upon  the  lots  and  lands  bene- 
fited, which  shall  abut  or  be  adjacent  to  the 
street,  avenue,  or  alley  graded  or  opened,  but 
refers  to  a  levy  made  for  the  payment  of  a 
specific  Judgment  In  pursuance  of  chapter  77, 
art.  6,  §  2.  CSty  of  Omaha  v.  State,  94  N.  W. 
979,  980,  69  Neb.  29. 

SPECIAL  OUARAKTT 

**A  'special  guaranty*  is  limited  to  the 
person  to  whom  it  is  addressed,  and  usually 
contemplates  a  trust  or  reposes  a  confidence 
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assigned  until  a  right  of  action  has  arisen 
thereon."  A  guaranty  executed  and  attached 
to  a  promissory  note  at  the  time  It  is  indorsed 
and  delivered  Imposes  no  trust  or  confidence 
in  the  Indorsee,  and,  though  it  specifically 
names  him,  will  be  considered  a  general  guar- 
anty of  the  note,  and  not  a  'special  guaranty' 
personal  to  the  indorsee,  and  it  may  be  trans- 
ferred by  assignment  upon  the  further  in- 
dorsement of  the  nota  Everson  v.  Gere,  25 
N.  B.  492,  122  N.  Y.  290  (citing  and  adopt- 
ing Evansville  Nat  Bank  y.  Kaufmann,  93 
N.  Y.  273,  45  Am.  Rep.  204). 

SPECIAI.  INJUNCTION 

A  "special  injunction"  is  one  granted  for 
the  prevesition  of  irreparable  injury,  when 
the  preventive  aid  of  the  court  is  the  ultimate 
and  only  relief  sought  and  the  primary  equity 
involved  in  the  suit  Beasley  v.  Jenkins,  42 
South.  145,  146,  117  La.  577  (citing  Current 
Law,  vol.  4,  p.  96,  I  1). 

SPECIAI.  INTEREST 

See  Direct  and  Special  Interest 

SPECIAL  INTERROGATORIES 

The  purpose  of  "special  interrogatories" 
is  to  elicit  facts  to  test  the  correctness  of  the 
general  verdict  Freedman  v.  New  York,  N. 
H.  &  H.  B.  Co.,  71  Aa  901,  905,  81  Conn.  601, 
15  Ann.  Gas.  464. 

SPECIAIi  JUDGMENT 

A  ''special  judgment"  is  one  operating  tn 
rem.  Smith  v.  Colloty,  55  AtL  805,  806,  69 
N.  J.  Law,  365. 

SPECIAIi  JXTRT 

Under  V.  S.  1127  (P.  S.  1477),  providing 
that  a  person  drawn  as  Juror  from  a  town 
containing  more  than  200  inhabitants  shall 
be  disqualified  from  serving  again  for  two 
years,  a  plea  in  abatement  filed  at  the  Octo- 
ber term,  alleging  that  on  a  date  before  the 
March  term  a  certain  Juror  was  summoned 
as  Juror,  and  attended,  qualified,  and  acted 
as  such  through  the  term,  "without  this,  that 
said  [Juror]  was  during  said  last-mentioned 
session  of  said  court  summoned  as  a  petit 
Juror  to  serve  at  said  session  of  court,"  was 
demurrable,  because  not  showing  that  the 
Juror  was  not  drawn  as  a  special  or  struck 
Juror;  the  allegation  that  he  was  "drawn" 
not  being  suflScient  for  this  purpose,  in  view 
of  sections  1134,  1137  (1484,  1487),  speaking 
of  a  struck  Jury  as  "drawn"  and  calling  it  a 
"special  Jury."  State  v.  Waterman,  62  AtL 
1016, 1017,  78  Vt  379. 

SPECIAL  liAW 

Local  or  special  law,  see  Local  Law. 
See,  also,  Class  Legislation;  General  Law. 

A  "special  law"  is  one  that  relates  to  par- 
ticular persons  or  things  of  a  class,  as  distin- 
guished from  a  "general  law,"  which  applies 
to  all  persons  or  things  of  a  dass.  Prince 
George's  County  Com'te  y.  Baltimore  &  O.  B. 


fCo.,  77  Atl.  483,  434,  113  Md.  179  (citing  7 
Worda  and  Phrases,  pp.  6578-6584;  vol.  8,  p. 
7802) ;  State  v.  Mlksicek,  125  S.  W.  507, 511, 225 
Mo.  561, 135  Am.  St  Rep.  597;  Ex  parte  Berg- 
er,  90  S.  W.  759,  762, 193  Mo.  16,  3  L.  R.  A.  (X. 
S.)  530,  112  Am.  St  Rep.  472,  5  Ann.  Gas.  38:5 
(citing  State  ex  rel.  Lionberger  v.  Telle,  71  Mo. 
645);  Koster  v.  Coyne,  97  N.  Y.  Supp.  433, 435, 
110  App.  Div.  742  (quoting  In  re  N.  Y.  El.  R. 
Co.,  70  N.  Y.  327,  350) ;  Sanchez  v.  Fordyce,  75 
Pac.  56,  57,  141  Cal.  427;  City  of  Little  Rock 
V.  North  Littie  Rock,  79  S.  W.  785,  787,  72 
Ark.  195  (citing  Little  Rock  &  F.  S.  Ry.  Co,  v. 
Hanniford,  5  S.  W.  294,  49  Ark.  291;  Wheeler 
V.  City  of  Philadelphia,  77  Pa.  338) ;  Title  & 
Document  Restoration  Co.  v.  Kerrigan,  88 
Pac.  356,  365,  150  Cal.  2S9,  8  L.  R.  A.  (N.  S.) 
682,  119  Am.  St.  Rep.  199;  '^ay  v.  Thomas, 
46  Pac.  578,  586,  5  Okl.  1;  Smith  v.  State, 
113  S.  W.  289.  291,  54  Tex.  Cr.  R.  298  (quot- 
ing and  adopting  definition  in  Clark  v.  Fin- 
ley,  54  S.  W.  348,  93  Tex.  171);  O'Connor  v. 
St.  Louis  Transit  Co.,  97  S.  W.  150,  153,  198 
Mo.  622,  115  Am.  St  Rep.  495,  8  Ann.  Cas. 
703;  Boise  Irrigation  &  Land  Co.  v.  Stewart 
77  Pac.  25,  28, 10  Idaho,  38  (quoting  Suth.  St 
Const  1 121). 

A  '^special  law"  is  one  that  applies  only 
to  a  special  locality  or  to  an  individual  or  to 
a  number  of  individuals  selected  out  of  a 
class  to  which  they  belong.  Mix  v.  Board  of 
Com'rs  of  Nez  Perce  County,  112  Pac.  215, 218, 
18  Idaho,  695,  82  L.  R.  A.  (N.  S.)  534. 

A  law  is  "special,^'  in  a  constitutional 
sense,  when  by  force  of  an  inherent  limita- 
tion it  arbitrarily  separates  some  persons, 
places,  or  things  from  those  upon  which,  but 
for  such  separation,  it  would  operate.  Van 
Cleve  V.  Passaic  Valley  Sewerage  Com'rs,  68 
AtL  571,  572,  71  N.  J.  Law,  183. 

An  act  is  not  "special"  or  lacking  in  uni- 
formity merely  because  it  does  not  apply  to 
every  person  or  subject  within  the  state.  In 
re  Martin,  106  Pac.  235,  237,  157  Cal.  51,  26 
L.  R.  A.  (N.  S.)  242. 

An  act  general  in  form,  relating  to  per- 
sons, places,  and  things  as  a  class,  and  not 
local  or  temporary,  is  not  necessarily  "special 
legislation,**  though  the  occasion  of  its  being 
passed  is  to  aid  in  the  formation  of  a  corpora- 
tion to  administer  a  certain  charitable  trust. 
St  John  V.  Andrews  Institute  for  Girls,  83  N. 
E.  981,  984, 191  N.  Y.  254,  14  Ann.  Cas.  708. 

A  statute  which  relates  to  particular  per- 
sons or  things  of  a  class  is  "special,**  and 
comes  within  Const  art  3,  i  66,  prohll)iting 
special  laws  as  to  certain  matters  and  in  oth- 
er cases  where  a  general  law  can  be  made  ap- 
plicable. Smith  V.  State,  118  S.  W.  289,  290, 
54  Tex.  Cr.  R.  298. 

If  a  statute  operates  only  on  a  portion  of 
the  persons  who  come  within  its  scope  or 
range,  it  is  a  "special  law,**  subject  to  the 
constitutional  inhibition  of  such  laws.    State 
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ex  rel.  Applegate  v.  1?aylor,  123  S.  W.  892, 
916,  224  Mo.  893. 

A  "general  law,"  within  the  meaning  of 
Const  Or.  art.  11,  §  2,  as  amended  June  4, 
1906,  and  providing  that  corporations  may 
be  formed  under  general  laws,  but  shall  not 
be  created  by  special  laws,  is  one  by  which 
all  persons  or  localities  complying  with  Its 
provisions  may  be  entitled  to  exercise  powers, 
rights,  and  privileges  conferred,  while  a  "spe- 
cial law"  is  one  conferring  on  certain  indi- 
viduals or  citizens  of  a  certain  locality  rights 
and  powers  or  liabilities  not  granted  to  or 
Imposed  on  others  similarly  situated.  Straw 
V.  Harris,  103  Pac.  777-780,  54  Or.  424;  Far- 
reU  V.  Port  of  Columbia,  91  Pac.  546,  547,  50 
Or.  169. 

The  fact  that  an  act  to  legalize  bonds  to 
be  issued  and  sold  by  municipalities  is  limits 
ed  in  Its  application  to  bonds  sold  after  its 
passage,  and  for  not  less  than  par,  does  not 
render  it  a  "special  law"  in  a  constitutional 
sense.  City  of  Redlands  v.  Brook,  91  Pac. 
150.  152,  151  Cal.  474. 

Const.  S  110,  defines  a  "special"  or  pri- 
vate law  as  one  which  applies  to  an  Individu- 
al association  or  corporation.  State  ex  rel. 
Attorney  General  v.  Sayre,  39  South.  240, 142 
Ala.  641,  4  Ann.  Cas.  656. 

An  act  relating  to  persons  or  things  as 
a  class  Is  a  "general"  and  not  a  "special"  law, 
and  hence  Act  Oct  14,  1879  (Laws  1878^79, 
p.  125),  relating  to  the  susi)ension  and  remov- 
al of  railroad  commissioners,  is  not  a  special 
law.  Gray  v.  McLendon,  67  S.  B.  859,  868, 
134  Ga.  224. 

The  fact  that  municipal  officers  are  now 
appointive  has  no  reasonable  relation  to  the 
method  of  appointment,  and  legislation 
changing  the  method  of  appolnment,  which  ap- 
plies only  to  municipalities  where  the  excise 
commissioners  are  appointive  at  the  time  of 
the  passage  of  the  act,  Is  "special"  and  un- 
constitutional. Bumsted  v.  Henry,  67  Atl. 
375,  376,  74  N.  J.  Law,  790. 

Gen.  St  1906,  |§  3772,  3775,  regulating 
the  catching  of  flsh  in  rivers,  creeks,  bays, 
bayous  or  other  watera  on  the  coast  are  not 
"local"  or  "special  laws,"  where  the  first  pro- 
vision therein  covers  the  full  territory  of  the 
state  defined  as  on  the  coast  of  the  state 
while  the  latter  applies  to  all  the  rivers  of 
the  state,  and  are  not  In  violation  of  Const. 
art  3,  §§  20,  21.  Carlton  ▼.  Johnson,  55 
South.  975,  976. 

As    depending    on    reasonableness     of 
classification 

A  statute  making  It  an  offense  for  the 
proprietors  of  places  where  liquors  are  kept 
for  sale  at  retail  to  permit  females  under  the 
age  of  21  years  to  remain  in  or  about  the 
places  Is  not  "special  or  class  legislation"  be- 
cause excepting  therefrom  open  and  public 
restaurants  or  dining  rooms ;  the  classifica- 
tion being  a  reasonable  one  under  the  police 


powers  of  the  state,  and  operating  uniformly. 
State  V.  Baker,  92  Pac.  1076, 1078,  50  Or.  381, 
13  L.  R.  A,  (N.  S.)  1040. 

If  the  Individuals  to  whom  legislation  is 
applicable  constitute  a  class  characterized  by 
some  substantial  qualities  or  attributes  of 
such  character  as  to  Indicate  the  necessity 
or  propriety  of  certain  legislation  restricted 
to  that  class,  such  legislation,  if  applicable 
to  all  members  of  that  class,  is  not  ^'special 
legislation"  within  the  Constitution.  Ex 
parte  King,  106  Pac.  578,  579,  157  Cal.  161. 

A  law  which  operates  only  upon  a  class 
of  individuals  is  none  the  less  a  general  law 
if  the  individuals  to  whom  it  is  applicable 
constitute  a  class  which  requires  legislation 
peculiar  to  itself  in  the  matter  covered  by 
the  law.  The  class,  however,  must  not  only 
be  germane  to  the  purpose  of  the  law,  but 
must  also  be  characterized  by  some  substan* 
tial  qualities  or  attributes  which  render  such 
legislation  necessary  or  appropriate  for  the 
individual  members  of  the  class.  It  may  be 
founded  on  some  natural  or  intrinsic  or  con- 
stitutional distinction,  but  the  distlnctiiMi 
must  be  of  such  a  nature  as  to  reasonably  In- 
dicate the  necessity  or  propriety  of  legisla- 
tion restricted  to  that  class.  Title  &  Docu- 
ment Restoration  Co.  v.  Kerrigan,  88  Pac. 
356,  365,  150  Cal.  289,  8  L.  R.  A.  (N.  S.)  682, 
119  Am.  St.  Rep.  199  (quoting  and  adopting 
definitions  in  McDonald  v.  Connlff,  34  Pac. 
71,  99  Cal.  386,  391;  De  Voe  v.  Superior 
Court  of  Mendocino  County,  74  Pac.  28,  140 
Cal.  476,  98  Am.  St  Rep.  73 ;  People  v.  Cent 
Pac.  R.  Co.,  38  Pac.  905,  105  Cal.  576,  584; 
City  of  Pasadena  v.  Stlmson,  27  Pac.  604,  91 
Cal.  238 ;  citing  Rode  v.  Slebe,  51  Pac  869, 
119  Cal.  518,  39  L.  R.  A.  342 ;  Darcy  v.  City 
of  San  Jose,  38  Pac.  500,  101  Cal.  642). 

As  law 

See  Law. 

Local  laiiv  distinsnislied 

The  word  "local,"  as  applied  to  legisla- 
tion, signifies  legislation  relating  to  part  of 
the  territory  of  a  state  only,  while  the  word 
"special"  Is  more  appropriately  applied  to 
laws  granting  some  special  right,  privilege,  or 
Immunity,  or  imposing  some  particular  bur- 
den upon  some  portion  of  the  people  of  the 
state  less  than  all.  People  v.  Wilcox,  86  N. 
B.  672,  673,  237  111.  421. 

I«ocal  law  synonsnmons 

The  terms  "local  law"  and  "special  law** 
are  used  interchangeably.  Const.  1901,  f  10, 
defines  a  **local  law"  as  one  applicable  to  any 
political  subdivision  of  the  state,  and  a  "spe- 
cial law"  as  one  which  applies  to  an  indi- 
vidual association  or  corporation.  Montgom- 
ery City  Charter  (Acts  1892-93,  p.  377)  |  20, 
exempts  persons  procuring  a  liquor  license 
from  the  city  from  paying  any  tax  or  license 
to  the  county.  Act  March  4,  1903  (Gen.  Acts 
1903,  p.  184),  provides  for  a  county  liquor 
tax,  and  repeals  all  laws,  general  and  "spe- 
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cial/*  inconsistent  with  itself,  and  Act  Sept. 
30,  1003  (Gen.  Acts  1003,  p.  298)  $  4,  again 
confers  power  on  counties  to  le^y  a  liquor 
tax,  and  provides  that  the  statute  shall  not 
affect  the  exemption  provided  by  any  city 
charter.  Held  that,  notwithstanding  the  con- 
stitutional definitions,  the  exemption  was  re- 
pealed by  Acts  March  4, 1903  (Gen.  Acts  1903, 
p.  184),  and  not  revived  by  Act  Sept.  30,  1903 
(Gen.  Acts  1903,  p.  298)  |  4.  Gaston  v. 
O'Neal,  41  South.  742, 743, 145  Ala.  484  (citing 
Maxwell  v.  State,  89  Ala.  150,  7  South.  824; 
Holt  V.  Mayor  and  Aldermen  of  Birmingham, 
111  Ala.  369,  19  South.  735). 

The  words  "local"  and  "special,"  as  used 
in  Const  art.  3,  |  30,  providing  tliat  no  local 
>or  special  laws  shall  be  passed  for  the  incor- 
poration of  cities  and  towns,  are  synonymous 
words  of  description.  Bckerson  v.  City  of  Des 
Moines,  115  N.  W.  177,  183.  137  Iowa,  452. 

Const,  art  11,  S  2,  grants  to  the  legal 
voters  of  every  city  and  town  power  to  enact 
and  amend  their  municipal  charter,  and  ar- 
ticle 4,  S  la,  provides  that  the  initiative  and 
referendum  powers  reserved  to  the  people 
are  further  reserved  to  legal  voters  of  every 
district  as  to  all  local,  special,  and  municipal 
legislation.  Held  that,  as  the  words  ''local" 
and  "special"  mean  enactments  intended  only 
to  affect  certain  persons  who  operate  In  speci- 
fied localities,  an  incorporated  port  cannot 
under  a  special  election  had  under  such  i)ow- 
ers  extend  its  boundaries  by  annexing  other 
territory'  without  the  consent  of  the  inhab- 
itants of  the  territory  annexed,  this  being 
particularly  true  in  view  of  L.  O.  L.  §  3209, 
and  Laws  of  1911,  p.  158,  §  3,  both  of  which 
provide  for  the  annexation  of  new  territory 
to  municipalities  and  ports  only  with  the 
consent  of  the  inhabitants  of  the  territory  to 
be  annexed.  State  ex  rel.  v.  Port  of  Tilla- 
mook, 124  Pac.  637,  640,  62  Or.  332. 

The  words  **locar'  and  "special"  in  Const 
art.  4,  i  la,  reser\'ing  the  initiative  and  refer- 
endum powers  to  the  voters  of  every  munici- 
pality as  to  all  local,  special,  and  municipal 
legislation,  are  synonymous,  and  mean  enact- 
ments intended  to  affect  only  certain  persons, 
or  to  operate  in  specified  localities ;  and  an 
act  is  "local"  when  the  subject  relates  to  a 
portion  only  of  the  people  or  their  property, 
or  when  it  operates  only  within  a  single  city, 
county,  or  other  particular  division.  Schubel 
V.  Olcott,  120  Pac.  375,  379,  60  Or.  503.  See, 
also,  Acme  Dairy  Co.  v.  City  of  Astoria,  90 
Pac.  153,  154,  49  Or.  520. 

Classification    of    mnnicipal    corpora- 
tions 

A  law  is  not  **local"  or  "special"  within 
the  constitutional  inhibition  against  such 
laws  regulating  county  and  township  affairs, 
for  classifying  counties  and  townships  on  the 
basis  of  population,  if  population  makes  a 
substantial  difference  in  the  conditions  af- 
fected by  the  statute,  and  the  statute,  if  con- 
sidered as  regulating  county  and  township 


affairs,  did  not  violate  the  constitutional  in- 
hibition for  fixing  a  lower  tax  rate  in  coun* 
ties  and  cities  having  a  larger  population. 
People  ex  rel.  Booth  v.  Opel,  91  N.  E.  458, 
461,  244  111.  317. 

Acts  Tex.  30th  Leg.  (Laws  1907,  p.  269, 
c.  139),  providing  for  a  particular  jury  sys- 
tem for  all  counties  having  a  city  containing 
a  population  of  20,000  or  more,  according  to 
a  census.  Is  not  a  "special  law,"  within  Const, 
art.  3,  §  56,  prohibiting  the  passage  of  any 
local  or  special  law  regulating  the  summon- 
ing or  impaneling  of  juries.  Northern  Tex- 
as Traction  Co.  v.  Danforth,  IIG  S.  W.  147, 
148,  53  Tex.  Civ.  App.  419 ;  Houston  Electric 
Co.  V.  Faroux  (Tex.)  125  S.  W.  922,  923. 

P.  L.  1907,  pp.  79,  89, 114,  ci-eating  boards 
of  fire  and  police  commissioners,  boards  of 
finance,  and  boards  of  public  works  in  cities 
having  a  population  of  not  less  than  100,000 
nor  more  than  200,000,  are  each  a  "general 
law,"  and  not  a  "special  law,"  regulating  mu- 
nicipal affairs.  McCarter  v.  McKelvey  (N. 
J.)  73  Atl.  884,  885. 

Since  the  Constitution  provides  that  cit- 
ies of  the  commonwealth  shall  be  divided  in- 
to classes,  the  fact  that  the  city  of  Louisville 
is  the  only  city  in  the  first  class  does  not  ren- 
der such  act  void  as  "special  legislation,"  in 
contravention  of  Const.  S  59.  Kirch  v.  City 
of  Louisville,  101  S.  VV.  373,  375,  125  Ky.  391. 

Acts  1906,  p.  1,  c.  1,  empowering  cities  of 
the  first  class  to  construct  a  system  of  sewer- 
age, and  providing  that  the  mayor  shaU  ap- 
point four  persons  who,  with  the  mayor,  shall 
constitute  a  sewerage  commission,  is  not 
"special  legislation,"  within  Const  f  59,  pro- 
hibiting the  passage  of  special  acts  concern- 
ing specified  subjects,  though  the  city  of 
Louisville  is  the  only  city  of  the  first  class, 
as  the  statute  would  be  applicable  to  all  cit- 
ies of  the  first  class.  Miller  v.  City  of  Lou- 
isville (Ky.)  99  S.  W.  284,  285. 

Act  Blarch  1,  1910  (Laws  1910,  c.  50), 
permitting  all  second-class  cities  to  adopt  the 
commission  form  of  government  as  provided 
therein,  is  not  "special  legislation"  contrary 
to  Const.  §  59,  prohibiting  the  General  As- 
sembly from  passing  special  acts  amending 
the  charter  of  any  corporation.  Bryan  v. 
Voss,  136  S.  W.  S84,  88G,  143  Ky.  422. 

Laws  1905,  p.  1160,  c.  501,  amending 
Laws  1808,  p.  371,  c.  182,  entitled  an  act  for 
the  government  of  cities  of  the  second  class, 
provides  that  the  amendatory  act  shall  not 
apply  to  any  city  that  becomes  a  cit>'  of  the 
second  class  under  the  enumeration  to  be  had 
in  1905,  until  1908.  Held,  that  this  does 
not  render  it  a  "special  city  law,"  within 
Const,  art.  12,  §  2,  providing  that  such  a  law 
shall  not  be  passed  until  a  certified  copy  of 
the  bill  has  been  transmitted  to  the  mayor 
of  the  city  altected  thereby,  and  returned 
with  a  certificate  whether  the  city  has  or  has 
not  accepted  the  same.  Koster  v.  Coyne,  77 
N.  E.  983,  984,  184  N.  Z.  494;   Id.,  97  N.  Y. 
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Snpp.  433,  435,  110  App.  Diy.  742  (quoting 
Matter  of  N.  Y.  El.  R.  Co.,  70  N.  Y.  327,  350). 

Creation  and  definition  of  offenses 

Va.  Code  1904,  §§  1759,  1766,  denouncing 
certain  acts  as  misdemeanors  affecting  the  in- 
terests of  the  Virginia  Pharmaceutical  Asso- 
ciation, and  undertaking  to  give  to  the  ap- 
pointees of  such  association  the  exclusive 
right  to  be  prosecutors  of  such  crimes  and  the 
exclusive  beneficiary  In  the  penalty  to  the  ex- 
tent of  a  half  of  the  fines  imposed,  apply  to 
the  whole  state,  and  make  a  violation  of  its 
provisions  by  any  person  a  misdemeanor  pun- 
ishable by  fine,  and  are  not  "special  or  pri- 
vate laws"  within  Const.  1902,  §  63,  cl.  1 
(Code  1904,  p.  ccxxUl),  prohibiting  the  Gen- 
eral Assembly  from  enacting  any  local,  spe- 
cial, or  private  law  for  the  punishment  of 
crime.  Bertram  v.  Commonwealth,  62  S.  E. 
969,  971,  108  Va.  902. 

Establishment  and  regulation  of  courts 

The  law  limiting  the  jurisdiction  to  jus- 
tices of  the  peace  in  cities  of  the  first  class 
violates  Const,  art.  6,  §  26,  prohibiting  the 
Legislature  from  enacting  any  "special  law" 
regulating  the  Jurisdiction  of  Justices  of  the 
peace,  the  practice  of  courts  of  justice,  or  in 
all  cases  where  a  general  law  can  be  appli- 
cable. Special  laws  are  generally  objection- 
able for  not  extending  to  the  whole  subject  to 
which  their  provisions  would  be  equally  ap- 
plicable, and  thus  permitting  a  diversity  of 
laws  relating  to  the  same  subject.  The  ob- 
ject of  the  prohibition  of  special  or  local  laws 
is  to  prevent  this  diversity.  Each  subject  as 
to  which  such  laws  are  prohibited  is  by  such 
inhibition  designated  as  a  subject  of  only  gen- 
eral legislation,  which  shall  have  a  uniform 
operation.  Generality  in  scope  and  uniform- 
ity of  operation  are  both  essential.  A  law 
which  embraces  a  whole  subject  would  still 
be  special  if  not  framed  to  have  a  uniform 
operation.  Love  v.  Liddle,  72  Pac.  185,  187, 
26  Utah,  62,  62  L.  R.  A.  482  (quoting  and 
adopting  definition  in  Suth.  St  Const.  §  127). 

Establishment  of  seat  of  soTemment 

An  act  entitled  "An  act  providing  for  the 
permanent  location  of  the  seat  of  government 
and  capital  of  the  state,  creating  a  board  of 
capital  commissioners  and  defining  its  powers 
and  duties,  authorizing  the  Governor  to  ac- 
cept, for  capital  purposes,  the  proceeds  of  the 
sale  of  land,  or  donations  from  other  sources, 
and  declaring  an  emergency,"  is  not  a  "spe- 
cial law,"  within  Const,  art.  5,  §  32,  provid- 
ing that  no  si)ecial  or  local  law  shall  be  con- 
sidered by  the  Legislature  until  notice  of  the 
intended  introduction  thereof  shall  first  have 
been  published  in  newspapers,  etc.  Coyle  v. 
Smith,  113  Pac.  944,  945,  28  Okl.  121. 

Resvlation  of  oivil  ren&edies  and  pro- 
ceedings 

A  law  in  which  procedure  provided  for 
the  establishment  and  quieting  of  title  to  real 
estate  is  distinctive,  and  which  applies  only 


where  the  records  have  been  destroyed  by 
earthquake,  fire,  or  flood,  Is  not  violative  of 
Const,  art.  4,  §  25,  subds.  3,  33,  prohibiting 
the  Legislature  from  passing  any  local  or 
"special  laws"  regulating  the  practice  of 
courts,  and  in  cases  where  a  general  law  can 
be  made  applicable.  The  mere  fact  that  a 
law  operates  only  on  one  class  of  cases  does 
not  make  it  repugnant  to  the  Constitution. 
Title  &  Document  Restoration  Co.  v.  Kerri- 
gan, 88  Pac.  356,  365,  150  CaL  289,  8  L.  R.  A. 
(N.  S.)  682,  119  Am.  St.  Rep.  199  (citing 
Deyoe  v.  Superior  Court,  Mendocino  County, 
74  Pac  28,  140  Cal.  476,  98  Am.  St  Itep.  73). 

Act  No.  70  of  1886,  §  1,  which  provides 
that  in  suits  against  railroads  for  the  killing, 
etc.,  of  stock,  it  shall  suffice  in  order  to  re- 
cover to  prove  the  killing  or  injury  unless  de- 
fendant shows  that  it  did  not  result  from 
carelessness  on  its  part,  etc.,  is  a  general  law 
applying  throughout  the  state  and  to  all  rail- 
roads, and,  since  it  merely  makes  a  change  in 
the  rules  of  procedure  and  evidence  in  a  par- 
ticular class  of  cases,  does  not  discriminate 
invidiously  between  persons,  and  hence  does 
not  contravene  Const  art.  48,  {§  15,  18,  for- 
bidding the  passage  of  local  or  special  laws 
regulating  the  practice  of  courts  or  changing 
the  rules  of  evidence.  Learned  &  Koonts  v. 
Texas  &  P.  Ry.  Co.,  54  South.  931,  932,  128 
La.  430. 

Const,  art.  4,  f  34,  authorizes  the  Legis- 
lature to  pass  any  local  or  general  law  for 
the  establishment  of  municipal  government 
in  the  city  of  Chicago,  and,  pursuant  thereto, 
the  Legislature  enacted  the  Municipal  Court 
Act,  §  23  (Kurd's  Rev.  St.  1908,  c.  37,  {  286), 
providing  that  if  upon  application  to  the 
Supreme  Court  or  Appellate  Court,  or  to  any 
Judge  thereof,  for  a  supersedeas,  the  same 
shall  be  denied,  the  order  or  Judgment  shall 
stand  affirmed  unless  the  court  or  Judge  de- 
nying the  supersedeas  shall  otherwise  order. 
Const,  art  6,  §  11,  authorizes  the  creation 
of  the  Appellate  Court,  and  section  29,  pro- 
vides that  all  laws  relating  to  courts  shall  be 
general  and  of  uniform  operation,  and  the 
practice  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the 
effect  of  all  Judgments,  shall  be  uniform. 
Held  that,  since  a  case  brought  to  the  Appel- 
late Court  from  the  municipal  court  upon 
writ  of  error  was  a  new  suit  In  the  Appel- 
late Court,  the  practice  in  the  Appellate 
Court  must  be  the  same  as  in  cases  brought 
up  from  the  other  courts  of  record,  and  sec- 
tion 23  of  the  municipal  court  act  was  un- 
constitutional as  being  a  special  law  regulat- 
ing the  practice  in  the  Appellate  Court 
Clowry  V.  Holmes,  87  N.  E.  303,  238  111,  577. 

Act  March  2,  1903  (St  1903,  p.  67,  c.  61), 
amending  Pol.  Code,  §  3443,  to  provide  a  ape* 
cial  proceeding  in  the  courts  for  determina- 
tion  of  questions  as  to  validity  of  proceedings 
for  purchase  of  public  lands,  in  whldk  the 
ordinary  rules  as  to  practice,  pleadings,  and 
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evidence,  including  motion  for  new  trial  and 
appeal,  are  recognized.  Is  not  a  "special  law" 
regulating  the  practice  of  courts  of  justice, 
prohibited  by  the  Constitution.  Boggs  v. 
Ganeard,  84  Pac.  195,  199,  148  Cal.  711. 

Regulation  of  eorpomtloiis 

Const  art  11, 1 8,  declares  that  no  corpo- 
ration shall  be  created  or  Its  powers  increas- 
ed or  diminished  by  "special  laws."  Held, 
that  Acts  1887,  p.  112,  c.  39,  authorizing  the 
board  of  directors  of  any  railroad  company 
to  change  a  terminus  at  any  time  before  final 
location  of  the  line,  is  not  a  ^'special  law," 
within  the  Constitution;  the  provision  being 
applicable  merely  to  laws  for  the  benefit  of 
particular  corporations,  designated  by  name. 
Memphis  &  St  L.  R.  Co.  v.  Union  B.  Co.,  95 
8.  W.  1019,  1024,  116  Tenn.  500. 

Resnlation  of  drainage 

Acts  1909,  c.  13,  amended  the  drainage 
law  of  1907,  and  section  1  provided  that 
where  drainage  districts  had  been  establish- 
ed, or  where  a  hearing  had  been  theretofore 
had  on  the  petition,  and  action  taken  by  the 
county  commissioners'  court,  or  where  a  pub- 
lic hearing  was  then  pending,  and  the  notices 
have  been  posted,  the  notices  of  the  public 
hearing,  as  well  as  of  the  hearing  on  the  en- 
gineer's report,  provided  for  by  section  10, 
should  be  deemed  and  declared  legal  notices 
of  the  public  hearing.  Acts  1911,  c.  118, 
amending  the  Drainage  Act  1907,  provides 
that  "in  all  drainage  districts  heretofore  cre- 
ated, and  which  have  issued  and  registered 
bonds  with  the  comptroller,"  all  proceedings 
done  in  connection  with  and  leading  up  to  the 
creation  "of  such  districts"  and  the  issuance 
of  such  bonds  are  hereby  declared  valid  and 
legal.  Held,  that  the  statutes  were  not  spe- 
cial laws  within  Const,  art.  3,  §  57,  prescrib- 
ing certain  formalities  in  the  passage  of  such 
laws.  Parker  v.  Harris  County  Drainage 
Dist  No.  2  (Tex.)  148  S.  W.  351,  362. 

Regriilation  of  elections 

Acts  1904,  p.  197,  c.  93,  amending  St 
1903,  §  1596a,  subsec.  2,  making  the  sheriff  ex 
officio  a  member  of  the  county  board  of  elec- 
tion commissioners,  so  as  to  provide  that,  in 
counties  containing  cities  of  the  second  class, 
the  circuit  court  clerk,  instead  of  the  sheriflP, 
shall  be  a  member  of  the  board,  is  repugnant 
to  Const  S  59,  prohibiting  the  enactment  of  a 
"special  law,"  where  a  general  law  can  be 
made  applicable,  and  forbidding  the  passage 
of  spfedal  acts  to  provide  for  conducting  elec- 
tions. Droege  v.  Mclnerney,  87  S.  W.  1085, 
120  Ky.  796. 

Act  March  2,  1911  (Acts  1911,  c.  83),  pro- 
viding for  the  time  of  election  of  all  Judges 
of  the  probate.  Juvenile,  and  superior  courts. 
df  the  state,  is  not  rendered  a  "special  act," 
and  hence  unconstitutional  within  (Ik>nst.  art 
4,  §  22,  prohibiting  special  acts  regulating  the 
election  of  county  and  township  officers,  be- 
cause it  specifically  designates  the  courts  to 
which  it  refers,  and  thus  excludes  courts 


hereafter  created.    Spencer  v.  Knight,  98  K. 
E.  342,  344,  177  Ind.  564. 

Resnlation  of  irrigation 

A  law  which  defines  the  procedure  for 
determining  conflicting  rights  of  appropria- 
tors  and  owners  of  water  rights  and  applying 
to  all  alike  of  this  i)eculiar  class  is  a  "gener- 
al" and  not  a  "special  law,"  in  the  constitu- 
tional sense.  Boise  Irrigation  &  Land  Co.  v. 
Stewart,  77  Pac.  25,  28,  10  Idaho,  38. 

Resalation  of  liquor  traffic 

Laws  1905,  c.  115,  prohibiting  saloons 
within  five  miles  of  any  United  States  gov- 
ernment sanatorium,  and  within  specified  dis- 
tances of  any  military  reservation,  and  of 
enumerated  educational  institutions,  is  a  gen- 
eral statute,  and  not  a  special  one,  within  Act 
Cong.  July  30,  1886,  c.  818,  24  Stat.  170,  pro- 
hibitlng  the  "special  laws,"  though  there  was 
but  one  United  States  sanatorium  in  the  ter- 
ritory at  the  time  of  the  passage  of  the  act. 
Rapp  V.  Venable,  110  Pac.  834,  837,  15  N.  M. 
509. 

Act  Feb.  25,  19(M,  24  St  at  Large,  p.  485, 
amending  General  Dispensary  Law  March  6, 
1896,  22  St  at  Large,  p.  128,  g  7,  and  levy- 
ing a  tax  of  one-half  a  miU  on  counties  vot- 
ing out  the  dispensary  with  the  exception  of 
two  counties  which  never  had  dispensaries, 
is  not  a  violation  of  Const  art  3,  §  34,  as  a 
"special  law,"  where  a  general  law  could  be 
applicable,  but  the  law  is  general  with  spe- 
cial provisions.  Murph  t.  Landrum,  66  S. 
E.  850,  855,  76  S.  C.  21. 

Roflrnlatioa  of  oooupations 

A  statute  providing  for  an  attorney's 
lien  on  his  client's  cause  of  action,  providing 
that  attorneys  may  contract  for  a  percentage 
of  the  proceeds  of  any  settlement,  and  that 
on  notice  to  a  defendant  of  an  agreement  be- 
tween the  attorney  and  client,  stating  the 
interest  the  attorney  has  in  the  cause  of  ac- 
tion, if  defendant  after  .such  notice  settles  the 
cause  of  action  without  consent  of  the  attor- 
ney, defendant  shall  be  liable  for  the  attor- 
ney's lien,  is  a  general  law  and  not  class  lejjjis- 
lation  on  the  ground  that  it  simply  applies 
to  attorneys  at  law.  O'Connor  v.  St  Louis 
Transit  Ck).,  97  S.  W.  150,  153,  198  Mo.  622, 
115  Am.  St.  Rep.  495,  8  Ann.  Cas.  703. 

Reffulation  of  public  laads 

Where  a  contract  for  the  preparation  of 
abstracts  of  title  required  the  insertion  of  all 
"special  acts"  of  Congress  affecting  the  prop- 
erty, the  abstractor  was  not  authorized  to  in- 
sert Act  Cong.  Sept  28,  1850,  c.  84,  9  Stat. 
519,  granting  swamp  lands  to  the  state;  that 
not  being  a  special  act  of  Congress,  but  an 
act  general  in  its  terms,  applicable  to  all  the 
lands  of  the  state  and  in  the  state  of  the 
character  described,  and  where  such  contract 
required  the  inclusion  of  "special  acts"  of 
Congress,  or  of  the  state  Legislature,  the 
abstractor  was  not  authorized  to  include  an 
act  of  Congress  donating  internal  improve- 
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ment  ]ands»  nor  state  statutes  curing  defec- 
tive conveyances  and  acknowledgments.  Mc- 
Veigh V.  Chicago  Mill  &  Lumber  Co.,  132  S. 
W.  638,  642,  96  Ark.  480. 

Regulation  of  schools 

The  school  law  of  1907  (P.  L.  1907,  p.  365) 
enacted  in  obedience  to  the  constitutional 
mandate  and  in  general  terms  extending 
throughout  the  entire  state,  purporting  to 
deal  with  the  single  general  subject  of  a  sys- 
tem of  free  schools  for  education  of  all  chil- 
dren in  the  state  between  the  ages  of  five  and 
eighteen  years,  and  creating  a  board  of  trus- 
tees of  the  Teachers'  Retirement  Fund  with 
enumerated  powers  is  not  a  "special  act," 
violative  of  Const,  art  4,  f  7,  par.  11,  provid- 
ing that  the  legislation  shall  pass  no  special 
act  conferring  corporate  powers.  Allen  v. 
Board  of  Education  of  City  of  Passaic,  79 
AtL  101,  103,  81  N.  J.  Law,  135. 

Resulation  of  taxation 

Since  property  used  for  railroad  or  canal 
purposes  constitutes  a  class  for  taxation  by 
reason  of  its  use  a  tax  law  operating  on  the 
whole  mass  of  the  property  so  used  is  a  gen- 
eral law,  while  a  tax  law  which  does  not  em- 
brace in  its  operation  all  the  property  so 
used  is  a  "special  law."  United  New  Jersey 
R.  &  Canal  Co.  v.  Parker,  C9  Ati.  239,  245, 
75  N.  J.  Law,  771,  modifying  67  AtL  686,  and 
Central  R.  Co.  of  New  Jersey  v.  State  Board 
of  Assessors,  67  Atl.  672. 

Special  proTisions  in  general  laws 

The  phrase  "special  provisions  in  gener- 
al laws,"  as  used  In  Const,  art  3,  §  34,  XII, 
providing  that  the  General  Assembly  shall 
forthwith  enact  general  laws  concerning  the 
subjects  mentioned  in  such  section  which 
shall  be  uniform  in  their  operation,  "provided 
that  nothing  contained  in  this  section  shall 
prohibit  the  General  Assembly  from  enacting 
special  provisions  in  general  laws,"  means 
provisions  in  general  laws  which,  while  hav- 
ing a  limited  application,  must  not  be  so 
inconsistent  with  the  general  scheme  or 
purpose  of  the  statute  as  to  prevent  substan- 
tial uniformity  of  operation  throughout  the 
state.  State  ex  rel.  Schroder  v.  Burns,  52 
S.  E.  9G0,  961,  73  S.  C.  194  (citing  State  v. 
Queen,  40  S.  E.  553,  554,  62  S.  C.  247,  251 ; 
Caroline  Grocery  Co.  v.  Burnet,  39  S.  B.  381, 
384,  61  S.  C.  205,  211,  58  L.  R.  A.  687 ;  State 
V.  Higgins,  28  S.  E.  15,  51  S.  C.  51,  38  L.  R. 
A*  561;  Dean  v.  Spartanburg  County,  37  S. 
B.  226, 59  S.  C.  110 ;  Nance  v.  Anderson  Coun- 
ty, 39  S.  E,  5,  60  S.  C,  501), 

SPECIAL  LEGISLATION 

See  Special  Law. 

SPECIAL  MANBATE 

"Special  mandate,"  as  used  In  Code  Civ. 
Proc,  §  509,  declaring  that  a  judgment  lien 
dates  from  the  filing  of  special  mandate  from 
the  Supreme  to  the  lower  court,  refers  entire- 
ly to  the  special  mandate  required  by  section 


594  on  reversal  of  a  Judgment  In  whole  or  In 
part  and  has  no  application  where  a  judg- 
ment was  affirmed.  Harvey  v.  Godding,  109 
N.  W.  220,  221,  77  Neb.  289,  124  Am.  St  Rep. 
841. 

SPECIAL  MEETING 

By  the  statute  a  "special  meeting"  of  the 
board  of  county  commissioners  is  a  meeting 
called  upon  order  of  a  majority  of  the  board 
after  the  close  of  the  regular  session  to  be 
held  at  such  time  as  the  order  may  fix.  The 
order  must  be  entered  of  record,  and  five 
days'  notice  is  required  to  be  given  to  those 
not  joining  in  the  order.  Gilbert  t.  Canyon 
County,  94  Pac.  1027, 1030, 14  Idaho,  429. 

SPECIAL  MOTIOir 

Under  Comp.  Laws  1897,  If  436,  487,  pro- 
viding  that  a  judgment  creditor  whose  execu- 
tion has  been  returned  unsatisfied  may  file  a 
bill  to  compel  the  discovery  of  any  property 
belonging  to  defendant,  and  the  court  shall 
have  power  to  compel  such  discovery  and 
prevent  transfer  of  such  property,  and  chan- 
cery rule  30,  subd.  "b,"  providing  that,  when 
the  complainant  in  a  creditor's  bill  shall  have 
the  statutory  right  of  discovery,  the  defend- 
ant shall  fully  answer  all  interrogatories, 
and,  if  he  falls  to  do  so,  the  complainant  may 
have  his  ngnt  to  further  answer  and  disclo- 
sure determined  by  the  court  on  special  mo- 
tion, the  trial  court  has  a  discretionary  power 
to  compel  such  discovery;  the  chancery  rule 
having  been  promulgated  by  the  Supreme 
Court,  which  is  presumed  to  have  used  the 
term  "special  motion"  in  its  technical  sense 
which  is  not  a  motion  of  course,  but  one 
directed  to  the  discretion  of  the  court.  Craw- 
ford V.  MandeU,  138  N.  W.  705,  707, 173  Mich. 
109. 

SPECIAL  OCCASION 

What  will  constitute  a  "special  occasion" 
not  being  stated  by  Cr.  Code,  div.  11,  |  3 
(Ilurd's  Rev.  gt  1911,  c.  38.  |  405).  providing 
that,  if  the  grand  jurors  are  dismissed  before 
the  court  adjourns,  they  may  be  summoned 
again  on  any  special  occasion  at  such  time  as 
the  court  directs,  it  is  left  to  the  discretion  of 
the  circuit  court  to  determine  when  and  for 
what  purpose  they  shall  be  recalled.  People 
V.  McCauley,  100  N.  E.  182,  184,  256  lU.  504. 

SPECIAL  ORDER 

Any  special  order,  see  Any. 

An  order  amending  a  judgment  already 
entered  is  a  **special  order  after  final  Judg- 
ment," and  therefore  appealable,  under  Code 
Civ.  Proc.  §  1722,  as  amended  by  Sess.  Laws 
1S99,  p.  146.  State  ex  rel.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co.  v.  District 
Court  of  Second  Judicial  Dist,  79  Pac.  410, 
411,  32  Mont.  20. 

An  order  of  the  district  court  overruling 
a  motion  to  dismiss  an  appeal  to  that  court 
from  a  Judgment  of  a  Justice  of  the  peace  is 
not  a  "special  order''  made  after  final  Judg- 
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ment  so  as  to  be  appealable.    Raymond  y. 
Raymond,  79  Pac.  1056,  1057,  32  Mont  170. 

An  order  overruling  a  motion  to  set  aside 
an  order  of  dismissal  of  an  action,  and  for 
reargument  of  question  Involved  In  a  demur- 
rer to  the  complaint,  Is  a  "sx)eclal  order"  aft- 
er final  Judgment,  and  not  a  Judgment  Oli- 
ver V.  Kootenai  County,  90  Pac.  107,  108,  13 
Idaho,  281. 

A  Judgment  of  dismissal  and  for  costs 
is  a  final  Judgment,  and  an  order  overruling 
a  motion  to  vacate  the  Judgment  Is  a  ''special 
order**  after  final  Judgment  and  appealable 
under  Rev.  St  1899,  §  806  (Ann.  St  1906,  p. 
769),  authorizing  an  appeal  from  any  special 
order  after  final  Judgment  State  ex  rel. 
Potter  V.  Riley,  118  S.  W.  647,  656,  219  Mo. 
667. 

Where,  in  a  suit  to  quiet  title,  a  guard- 
ian ad  litem  was  appointed  at  plalntlfTs  in- 
stance for  a  minor  defendant,  and,  after 
hearing,  the  court  entered  Judgment  In  favor 
of  plaintiff,  quieting  his  title  to  the  premises, 
and  added  to  the  Judgment  a  provision  re- 
quiring plaintiff  to  pay  the  sum  of  ^200  to 
such  guardian  ad  litem  for  his  services,  such 
part  of  the  Judgment  was  not  appealable  as 
a  "special  order  made  after  final  Judgment,'' 
within  Code  Civ.  Proc.  f  939.  Aronson  v. 
Levison,  83  Pac  154,  155, 148  Cal.  364. 

A  statute  authorizing  an  api>eal  from  a 
"special  order  made  after  final  Judgment" 
is  broad  enough  to  authorize  an  appeal  from 
an  order  made  by  the  court  vacating  or  set- 
ting aside  a  Judgment  Shumake  v.  Shu- 
make,  107  Pac.  42,  45,  17  Idaho,  649. 

Certain  persons  obtained  a  Judgment  in 
the  superior  court  against  petitioner  in  a 
partnership  accounting,  and  on  August  5th  a 
final  Judgment  was  rendered  in  partition  pro- 
ceedings confirming  the  sale  of  the  property 
involved  therein,  and  directing  that  petitioner 
herein  and  others  be  paid  a  certain  sum,  but 
the  referee,  without  any  order  of  court,  de- 
livered the  money  to  the  clerk  of  court,  who 
gave  it  to  the  county  treasurer.  On  August 
18th  G.  had  execution  Issued  under  the  Judg- 
ment In  the  partition  proceeding  which  was 
levied  upon  petitioner's  interest  in  the  money 
deposited  with  the  county  treasurer,  and  his 
interest  therein  was  sold  to  G.  for  the  value 
of  the  money,  but  the  treasurer  refused  to 
deliver  the  money  to  him  without  an  order 
of  court,  whereupon  G.  filed  a  petition  in  the 
superior  court  praying  an  order  directing  the 
treasurer  to  pay  over  the  money,  and,  on  the 
hearing,  an  order  was  issued  directing  the 
treasurer  to  pay  over  the  money  as  required; 
the  order  being  made  without  notice  to  peti- 
tioner. Held  that,  since  the  order  concerned 
and  affected  the  Judgment  against  petitioner, 
it  was  appealable  as  a  "special  order"  after 
final  Judgment,  within  Code  Civ.  Proc.  {  939, 
Bubd.  8,  and  it  was  immaterial  whether  the 
execution  should  have  Issued  on  the  Judgment 
in  the  accounting  action  or  in  the  suit  for 
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partition,  or  that  O.  and  the  county  treasurer 
were  strangers  to  both  actions,  or  that  the 
two  actions  were  entirely  unrelated.  Magee 
V.  Superior  Court  of  Solano  County/ 101  Pac. 
532, 585, 10  Cal.  App.  154. 

SPEOIAZi  POWER 

Real  Property  Law,  |  118,  declares  a 
"special  power"  to  be  in  trust  where  a  person 
or  class  of  persons  other  than  the  grantee  is 
designated  as  entitled  to  any  benefit  from  the 
disposition  or  charge  authorized  by  the  pow- 
er. Murray  y.  Miller,  70  N.  Q.  870»  873,  178 
N.  Y.  816. 


An  indorsement  of  "true  bill**  is  not  nec- 
essary to  the  finding  of  an  indictment,  and, 
Since  a  "special  presentment"  is  treated  as 
an  indictment  in  this  state,  the  indorsement 
"special  presentment"  on  the  finding  of  the 
grand  Jury  is  sufficient  as  a  finding  of  an  In- 
dictment. Barlow  v.  State,  56  S.  B.  131,  133, 
127  Ga.  58  (citing  Groves  v.  State,  73  Ga. 
205 ;  Foster  v.  State,  41  Ga.  582 ;  Martin  v. 
State,  46  N.'W.  621,  30  Neb.  507;  Sparks  v. 
Commonwealth,  9  Pa.  354 ;  State  v.  Williams, 
18  South.  647,  47  La.  Ann.  1609;  White  v. 
Commonwealth,  70  Va.  824;  Tilly  v.  State, 
21  Fla.  242 ;  State  v.  Elliott,  11  S.  W.  566,  98 
Mo.  150;  State  v.  Hogan,  31  Mo.  340;  State 
V.  Bowman,  2  N.  E.  289, 103  Ind.  69). 

BPECIAIi  PBIVIIJBGE 

Especial  privilege,  see,  also,  EspeciaL 

A  "special  privilege"  in  constitutlonai 
law  is  a  right,  power,  franchise,  immunity,  or 
privilege  granted  to  or  vested  in  a  person  or  « 
class  of  persons,  to  the  exclusion  of  others 
and  in  derogation  of  conmion  right  City  of 
Plattsmouth  v.  Nebraska  Telephone  Co.,  114 
N.  W.  588,  590,  80  Neb.  460,  14  L.  R.  A.  (N. 
S.)  654,  127  Am.  St  Rep.  779. 

BPEOIAIi  PRIVILEGE  OR  IMBCUNITT 

See,  also.  Privileges  and  Immunities. 

Rev.  St  I  3836-3  (Bates'  Ann.  St  p. 
2130),  conferring  power  on  building  and  loan 
associations  to  assess  such  dues,  fines,  inter- 
est, and  premium  on  loans  made,  or  other  as- 
sessments as  may  be  provided  for  in  the  con- 
stitution and  by-laws,  and  that  they  shall  not 
be  deemed  usury,  though  in  excess  of  the 
legal  rate  of  interest,  is  a  valid  enactment, 
and  not  in  conflict  with  Const  art  1,  §  2, 
prohibiting  "special  privileges  or  immuni- 
ties," in  that  it  unlawfully  discriminates  in 
favor  of  building  and  loan  associations  on 
the  question  of  usury.  Cramer  v.  Southern 
Ohio  Loan  &  Trust  Co.,  74  N.  B.  200,  204,  72 
Ohio  St.  395,  69  L.  R.  A.  415,  2  Ann.  Cas.  990; 
Brooklyn  Building  &  Loan  Ass'n  v.  Desnoy- 
ers,  26  Ohio  Clr.  Ct  R.  352,  354. 

A  statute  requiring  corporations  of  other 
states  and  foreign  countries,  doing  business 
in  the  state,  to  designate  a  resident  agent  cm 
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Where  it  appears  from  undisputed  testi- 
mony of  a  witness,  and  from  the  entry  itself, 
that  the  objects  and  localities  called  for  in 
said  entry  were  notorloas,  well  known,  and 
easily  ascertained,  and  that  any  one  acquaint- 
ed with  that  general  region  would  know  from 
the  description  in  the  entry  where  the  land 
was  and  could  have  easily  located  it,  such  en- 
try is  a  "special  entry,*'  and  the  date  of  title 
to  the  land  called  for  therein  is  fixed  by  the 
date  of  the  entry,  and  a  grant  founded  on 
said  prior  special  entry  gives  a  title  supe- 
rior to  that  of  an  older  grant  but  founded 
on  a  younger  entry.  Ravage  y.  Bon  Air  Goal, 
Land  &  Lumber  Co.,  2  Tenn.  Oh.  App.  594, 
611. 

8P£CIAIi  £XCEPTION8 

"Special  exceptions"  are  nothing  more 
than  different  reasons  assigned  why  the  gen- 
eral demurrer  should  be  sustained.  Mere 
reasons  assigned  why  a  general  demurrer 
should  be  sustained  to  certain  interpleading 
answers  are  not  special  exceptions  to  such 
answers.  Nixon  v.  Malone  (Tex.)  95  S.  W. 
577,  581. 

8PECIAI.  EXECUTIOir 

See,  also,  General  Execution. 

"A  'special  execution'  is  one  that  di- 
rects  a  levy  on  some  special  property,  while 
a  'general  execution'  is  one  that  makes  no 
such  reQuirement,  but  demands  a  levy  on 
the  debtor's  property  generally."  A  further 
distinction  between  a  special  and  a  general 
execution  is  to  be  found  in  the  fact  that  ordi- 
narily a  special  execution  issues  only  in  pro- 
ceedings where  defendant  has  not  been 
brought  into  court  by  personal  service  of  pro- 
cess, but  his  property  has  been  seized,  and 
hoice  the  execution  to  satisfy  the  judgment 
is  limited  to  the  specific  property  seized, 
though  by  statute  there  are  cases  where,  even 
when  defendant  is  personally  brought  into 
court,  the  judgment  is  a  special  one  against 
certain  property  belonging  to  defendant,  and 
in  such  cases  no  general  judgment  is  en- 
tered, whereas  a  general  execution,  which 
may  be  levied  on  any  property  defendant 
owns,  follows  a  general  judgment  based  on 
personal  service.  Smith  ▼.  Rogers,  90  S.  W. 
1150,  1152,  191  Mo.  334. 

SPECIAIi  FINDING 

See,  also.  General  Finding. 

"Special  flndlnjrs"  are  particular  find- 
ings of  individual  facts.  Atfhlson,  T.  &  S. 
P.  R.  Co.  V.  Osbum,  100  Pac.  473,  474,  79 
Kan.  348. 

The  ofllce  of  a  "special  finding"  is  to 
state  the  ultinmtc  facts  and  not  the  proba- 
tive or  evidentiary  facts.  Behler  v.  Ackley, 
89  N.  E.  877,  880,  173  Ind.  173  (cdting  Taylor 
▼.  Canaday,  57  N.  E.  520,  155  Ind.  671). 

Under  a  statute  authorizing  a  new  trial 
on  the  ground  that  the  decision  of  the  court 


is  not  sustained  by  sufiident  evidence,  specl* 
fications  for  a  new  trial  that  the  "special  find- 
ings" specified  were  not  sustained  by  suffi- 
cient evidence,  were  without  the  issues,  and 
were  contrary  to  law,  and  that  the  court 
erred  in  not  finding  certain  facts  specified, 
were  insufficient,  since  by  the  "decision*'  of 
the  court  referred  to  in  the  statute  is  meant 
"the  special  finding,**  when  one  has  been  re- 
quired. Major  V.  Miller,  75  N.  E.  159,  161, 
105   Ind.  275. 

An  opinion  of  the  trial  Judge  analyzing 
the  facts  and  applying  the  law  Is  not  a  "spe- 
cial finding"  of  fact  within  Rev.  St  |  700, 
providing  that  when  an  issue  of  fact  in  a 
civil  action  is  tried  «by  the  court  without  a  ju- 
ry as  authorized  by  section  029,  and  the  find- 
ing is  special,  a  review  may  extend  to  the 
sufficiency  of  the  facts  found  to  support  the 
Judgment  Keeley  v.  Ophir  Hill  ConsoL  Min. 
Co.,  169  Fed.  598,  600,  95  C.  O.  A.  96. 

An  opinion  of  the  trial  judge  setting 
forth  the  reasons  for  its  decision  in  an  action 
at  law  tried  without  a  jury  is  not  a  "special 
finding"  within  Kev.  St  §§  649,  700  (U.  S. 
Comp.  St  1901,  pp.  525,  570).  U.  S.  v.  Sioux 
City  Stock  Yards  Co.,  167  Fed.  126,  127,  92 
C.  C.  A.  578. 

SPECIAI.  FRANCHISE 

See  Each  Special  Franchise. 

A  "special  franchise"  granted  to  a  rail- 
road corporation  is  a  right  granted  to  it  to 
maintain  its  road  where,  without  such  au- 
thority, it  would  be  unlawful  to  do  so.  Peo- 
ple ex  rel.  New  York  Cent  &  H.  R.  R.  Go.  v. 
Priest,  99  N.  B.  547,  555,  206  N.  Y.  274. 

Under  Laws  N.  Y.  1806,  p.  796,  c.  908, 
§  2,  subd.  3,  as  amended  by  Laws  .  1893,  p. 
1589,  c.  712,  providing  that  a  "special  fran- 
chise" shall  be  deemed  to  include  the  value 
of  the  tangible  property  of  a  person  or  cor- 
poration situated  in,  upon,  or  above  any 
street,  highway,  public  place,  or  public  wa- 
ters in  connection  with  the  special  franchise, 
and  the  tangible  property  so  included  shall 
be  taxed  as  a  part  of  the  "special  franchise," 
and  Laws  1899,  p.  1594,  c.  712.  f  47,  providing 
that  tangible  property  subject  to  a  special 
franchise  tax  situated  in,  upon,  under,  or 
above  any  street,  highway,  public  place,  or 
public  waters,  as  described  in  subdivision  3 
of  section  2,  shall  not  be  taxable,  except  upon 
the  assessment  made  by  the  state  board  of 
tax  commissioners,  taxable  property  of  an 
electric  light  company  situated  in  or  under 
public  waters  in  connection  with  a  special 
franchise  cannot  be  assessed  by  the  commis- 
sioners of  taxes  in  the  city  of  New  York,  but 
is  to  be  taxed  only  as  a  part  of  a  "special 
franchise"  made  by  the  state  lioard  of  tax 
commissioners.  People  ex  rel.  Edison  Elec- 
tric lUumlnaiing  Co.  v.  Commissioners  of 
Taxes  and  Assessments,  110  N.  Y.  Supp.  83^1, 
834,  68  Misc.  Rep.  249. 
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General  Tax  Law  (Laws  1896,  p.  796,  c  |  rights  or  permission  to  construct,  maintain. 


90£i)  art  1,  §  2,  subd.  3,  as  amended  by  Laws 
1899,  p.  1589,  c.  712,  |  1,  provides  that  "a 
franchise  right,  authority  or  permission  spec- 
ified in  this  subdivision  shall  for  the  pur- 
pose of  taxation  be  known  as  a  'special  fran- 
chise.' A  special  franchise  shall  be  deemed 
to  include  the  value  of  the  tangible  property 
of  a  person,  copartnership,  association,  or 
corporation  situated  in,  upon,  over  or  above 
any  street,  highway,  public  place  or  public 
waters  in  connection  with  the  special  fran- 
chise. The  tangible  property  so  included 
shall  be  taxed  as  a  part  of  a  special  fran- 
chise." Held,  that  the  rights  and  privileges 
granted  to  a  telegraph  company  to  construct 
and  operate  lines  in  and  between  the  cities 
of  the  state  constitute,  for  the  purpose  of 
taxation,  a  "special  franchise."  People  ex 
rel.  New  England  Tel.  Co.  v.  Woodbury,  116 
N.  X.  Supp.  209,  213,  63  Misc.  Rep.  1. 

The  right  granted  by  a  city  to  maintain 
a  tunnel  under  a  street  between  buildings  on 
each  side  thereof,  the  portion  of  the  street 
affected  by  the  grant  being  owned  in  fee  by 
the  city,  is  not  a  "special  franchise"  nor 
taxable  as  such  within  Laws  1899,  c.  712, 
amending  the  tax  law  in  relation  to  the  tax- 
ation of  public  franchises  as  real  property; 
the  grant  being  for  private  purposes  only, 
and  made  by  the  city  as  proprietor.  People 
ex  rel.  Abraham  v.  Perley,  123  N.  Y.  Supp. 
436,  438,  67  Misc.  Rep.  471. 

The  charter  of  a  corporation  is  its  *'gen- 
eral  franchise,"  which  can  be  repealed  at  the 
will  of  the  Legislature  pursuant  to  its  re- 
served power  to  repeal;  while  a  "special 
franchise"  is  the  right  granted  by  the  public 
to  use  property  for  a  public  use  but  with  pri- 
vate profit,  and  such  a  franchise,  when  acted 
on,  is  vested  property  and  cannot  be  repealed, 
unless  power  to  do  so  is  reserved  in  the  grant, 
though  it  may  be  condemned  on  making  com- 
pensation. Lord  V.  Equitable  Life  Assur. 
Soc.  of  United  States,  87  N.  E.  443,  447,  194 
N.  Y.  212,  22  L.  R.  A.  (N.  S.)  420. 

"Special  franchises,"  which  are  privileges 
of  a  public  nature,  the  exercise  of  which  is 
permitted  under  grants  from  the  state  to 
corporations,  partake  at  common  law  of  the 
nature  of  realty,  and  by  General  Tax  Law 
(Laws  1896,  p.  796,  c.  908)  §  2,  subd.  3,  as 
amended  by  Laws  1899,  p.  1589,  c.  712,  are 
classed  as  real  estate  within  1  Rev.  St.  (1st 
Ed.)  p.  750,  i  10,  and  Real  Property  Law 
(Laws  1896,  p.  559,  c.  547)  §  1,  and  they  are 
real  estate  within  Const,  art.  8,  §  10,  limiting 
municipal  indebtedness  to  a  specified  per  cent. 
of  the  assessed  valuation  of  the  real  estate 
of  the  municipality.  Levy  v.  McCIellan,  89 
N.  B.  669,  571, 196  N.  Y.  178. 

Tax  Law  (Laws  1896,  c.  908),  as  amended 
by  Laws  1899,  c.  712,  |  1,  included  special 
franchises  in  the  definition  of  land,  adding 
"all  surface,  underground,  or  elevated  rail- 


or  operate  the  same  in,  under,  above,  on,  or 
through  streets,  highways,  or  public  places." 
This  act  having  been  construed  by  the  Su- 
preme Court  to  include  the  privilege  of  cross- 
ing public  highways  at  grade,  the  Legisla- 
ture, by  Laws  1901,  c.  490,  §  1,  provided  that 
the  term  "special  franchise"  should  not  in- 
clude the  crossing  of  a  street,  highway,  or 
public  place  where  such  crossing  was  not  at 
the  intersection  of  another  street  or  highway, 
unless  the  crossing  was  other  th^  at  right 
angles  for  a  distance  of  not  less  than  250 
feet,  in  which  case  the  whole'  of  the  crossing 
should  be  deemed  a  special  franchise;  and,  by 
Laws  1907,  c.  720,  {  1,  the  act  was  so  amend- 
ed as  to  provide  that  the  term  "special  fran- 
chise" should  not  include  the  crossing  of  a 
street,  highway,  or  public  place  "outside'*  the 
limits  of  a  city  or  incorporated  village,  where 
such  crossing  is  less  than  250  feet  long.  Held, 
that  the  word  "surface"  as  used  in  the  act  of 
1899,  did  not  limit  that  act  to  street  railroads 
operated  by  horses  or  electricity,  under  the 
rule  of  ejusdem  generis,  but  was  intended  to 
include  steam  railroads  as  well,  so  that  steam 
railroads  were  subject  to  franchise  taxation 
for  the  right  to  cross  streets  in  cities^  at 
grade.  People  ex  rel.  New  York  Cent.  &  H. 
R.  R.  Co.,  V.  Woodbury,  96  N.  E.  431,  432, 
203  N.  Y.  167. 

The  property  of  a  subway  railroad  com- 
pany was  subject  to  taxation,  under  the  spe- 
cial franchise  tax  act  (Consol.  Laws  1909,  c. 
60,  |§  43-49),  before  final  completion  of  its 
works.  Under  Tax  Law  (Consol.  Laws  1909, 
c.  60)  {  2,  subd.  3,  defining  a  "special  fran- 
chise," etc.,  such  term,  so  far  as  railroads  are 
concerned,  embraces  rights  or  permission  to 
construct,  maintain,  and  operate  railroads  in, 
under,  above,  on,  or  through  streets,  high- 
ways, or  public  places  ctoly,  and  does  not  In- 
clude the  right  to  construct  a  subway  under 
a  navigable  river,  title  to  the  bed  of  which 
was  in  the  state.  People  ex  rel.  Hudson  & 
M.  R.  Co.  V.  State  Board  of  Tax  Com'rs,  96  N. 
E.  435,  ^38.  20d  N.  Y.  119. 

Special  Franchise  Tax  Law  (Laws  1896. 
c.  908,  as  amended  by  Laws  1899,  c.  71^,  §  2, 
subd.  3),  authorizes  the  assessment  for  the 
puri)ose  of  taxation  of  all  franchises,  etc.,  to 
construct  a  railroad  above,  on,  or  through 
streets,  highways,  or  public  places.  I^aws 
1896,  c.  908,  §  2,  subd.  4,  as  amended  by  Laws 
1901,  f.  400,  provides  that  the  term  "special 
franchise"  shall  not  be  deemed  to  Include  the 
crossing  of  a  street,  highway,  etc.,  where 
such  crossing  is  not  at  the  intersection  of  an- 
other street  or  highway,  imless  such  crossing 
shall  be  at  other  than  right  angles  for  a  dis- 
tance of  250  feet,  in  which  case  the  whole  of 
such  crossing  shall  be  deemed  a  special  fran- 
chise. Statutory  Construction  Law  (Laws 
1892,  c.  677)  §  1,  provides  that  it  is  applicable 
to  every  statute,  unless  its  general  object,  or 
the  context  of  the  language  construed  or  oth- 


roada,"  'including  the  value  of  all  franchises, '  er  provisions  of  law,  indicate  that  a  diHerent 
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with  an  action  as  a  proceeding  by  a  person 
not  a  imrty  to  the  action,  to  4)e  made  such. 
State  T.  Wisconsin  Telephone  Co.,  113  N.  W. 
044,  945,  ia4  Wis.  335. 

Prooeedins*   suppjementarjr  to   ezeov- 
tioa 

Each  of  the  remedies  provided  for  by 
Code  Civ.  Proc.  |  2432,  in  proceedings  sup- 
plementary to  an  execution  against  property, 
is  a  "special  proceeding"  and  should  be  pros- 
ecuted as  such.  Harris  v.  Weiss,  105  N.  T. 
Supp.  8,  9;  McAlpin  v.  Stoddard,  105  N.  Y. 
Supp.  9,  11,  54  Misc.  Bep.  647;  Ward  y.  Stod- 
dard, 128  N.  Y.  Supp.  846,  849,  144  App.  Dlv. 
143;  Id.,  127  N.  Y.  S.  713,  70  Misc.  Rep.  506. 

Supplementary  proceedings  against  a 
foreign  corporation  are  ''special  proceedings" 
within  Code  Civ.  Proc.  §  433,  providing  that 
the  provisions  of  section  432  for  service  of 
process  on  a  foreign  corporation  by  deliver- 
ing a  copy  thereof  *'to  a  person  designated 
for  the  purpose,  as  provided  in  General  Cor- 
poration Law  (Consol.  Laws,  c.  23)  1 16,"  shall 
not  apply  to  special  proceedings  "where  spe- 
cial provision  for  the  service  thereof  is  oth- 
erwise made."  Meyer  v.  Consolidated  Ice 
Co.,  116  N.  Y.  S.  906,  132  App.  Dlv.  265;  Id., 
90  N.  E.  54,  55,  196  N.  Y.  471. 

Supplementary  proceedings,  though  term- 
ed "special  proceedings"  in  Code  Civ.  Proc 
I  2433,  are  not  such  to  the  extent  of  prevent- 
ing an  order  therein  requiring  the  Judgment 
debtor  to  attend  for  examination,  being  an 
order  in  an  "action,"  within  section  838,  subd. 
4,  so  as  to  allow  it  to  be  served  in  any  part 
of  the  state,  though  made  by  a  justice  of  the 
City  Court  Deane  v.  Sire,  95  N.  Y.  Supp. 
556,  557,  48  Mlsa  Rep.  606. 

HaboAs  oorpvs  prooeedins 

Habeas  corpus  belongs  to  what  under  the 
Code,  are  termed  "special  proceedings."  Wiu- 
novlch  y.  Emery,  93  Pac.  988,  990,  33  Utah, 
845. 

Hishway  prooeedins 

A  proceeding  for  the  laying  out  of  a 
highway  being  a  "special  proceeding"  with- 
in the  meaning  of  Code  Civ.  Proc.  {  3334, 
costs  may  be  awarded  the  successful  party 
under  section  3240,  providing  that  costs  in 
a  special  proceeding  may  be  awarded  to  any 
party  in  the  discretion  of  the  court.  In  re 
Terry,  123  N.  Y.  S.  258,  262,  67  Misc.  Rep. 
614. 

Injunction  proceeding; 

The  procedure  by  which  an  Injunction 
against  the  foreclosure  of  a  mortgage  by  ad- 
rertisement  may  be  obtained  uuder  Rev. 
Codes  1899,  {  5815,  is  not  a  **speclal  proceed- 
ing," within  the  meaning  of  that  term,  as 
used  in  the  Code.  Tracy  y.  Scott,  101  N.  W. 
905,  906,  13  N.  D.  577. 

As  used  in  Rev.  St  1899,  {  4247,  provid- 
ing for  review  of  a  Judgment  or  final  order, 
and  section  4249  declaring  that  an  order  af- 


fecting a  substantial  right,  which  in  effect 
determines  the  action  or  prevents  a  Judg- 
ment, and  an  order  affecting  a  substantial 
right  In  a  special  proceeding,  is  a  "final  or- 
der" which  may  be  reviewed  in  the  Supreme 
Court,  the  term  "special  proceeding"  is  not 
limitCHd  to  a  proceeding  apart  from  an  action, 
but  includes  a  necessary  proceeding  to  aid 
the  ultimate  relief  sought  in  an  action,  and 
hence  an  order  denying  a  motion  to  dissolve 
a  temporary  Injunction  before  Judgment  was 
a  final  order,  terminating  a  "special  proceed- 
ing," and  reviewable  on  writ  of  error.  An- 
derson V.  Englehart,  105  Pac.  571,  573,  18 
Wyo.  196,  Ann.  Cas.  1912C,  894  (citing  1  Enc. 
L.  &  P.  996). 

In  view  of  Code  Civ.  Proc.  §  22,  declar- 
ing that  an  "action"  is  an  ordinary  proceed- 
ing in  a  court  of  Justice  by  which  one  party 
prosecutes  another  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  pub- 
lic offense,  and  section  23  declaring  that  ev- 
ery other  remedy  is  a  "special  proceeding,** 
a  suit  in  equity  to  restrain  defendants  from 
polluting  a  water  course  is  an  "action"  and 
not  a  "special  proceeding"  within  Code  Civ. 
Proc.  I  394,  providing  that  whenever  an  ac- 
tion is  brought  by  a  county  or  a  city  against 
residents  of  another  county  or  city,  or  a  cor- 
poration doing  business  in  the  latter,  the  ac- 
tion must  be,  on  motion  of  the  defendant, 
transferred  for  trial  to  a  county  other  than 
the  plaintiff,  if  the  plaintiff  is  a  county,  and 
other  than  that  in  which  the  plaintiff  is  sit- 
uated, if  the  plaintiff  Is  a  city,  the  term  "spe- 
cial proceeding"  being  limited  to  a  proceeding 
in  a  court  which  under  the  common  law  and 
equity  practice  was  neither  an  action  at  law 
nor  a  suit  In  equity.  Yuba  County  v.  North 
American  Consol.  Gold  Mln.  Co.,  107  Pac.  139, 
140,  12  CaL  App.  223. 


Prooeedins   to  inTestisate 
town 


ilnanees  of 


A  proceeding  lnstltute<l  by  the  freehold- 
ers of  a  town  for  an  investigation  into  Its 
financial  affairs,  under  General  Municipal 
Law,  §  3,  Laws  1892,  p.  1733,  a  683,  Is  a 
"special  proceeding."  In  re  Town  of  Hadley, 
89  N.  Y.  Supp.  910,  911,  44  Misc.  Rep.  265. 

Application  for  loaTo  to  file  petition 
in  error 

The  term  "special  proceeding"  is  some- 
times defined  as  a  proceeding  in  court  which 
was  not,  under  the  common-law  and  equity 
practice,  either  an  action  at  law  or  a  suit 
in  equity.  The  term  Is  used  in  the  Code  in 
contradistinction  to  "action."  So  where  one 
who  has  been  tried  and  convicted  before  the 
mayor  of  a  municipal  corporation  for  viola- 
tion of  an  ordinance  applies,  under  section 
1752,  Rev.  St  1892,  to  the  court  of  common 
pleas,  or  a  Judge  thereof,  for  leave  to  file  a 
petition  in  error  to  review  the  proceedings 
and  Judgment  of  the  mayor,  and  the  court 
or  Judge  to  whom  the  application  ia  made 
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refuses  to  grant  leave  to  file  the  petition  in 
error,  such  refusal  is  not  reviewable  on  er- 
ror in  the  circuit  court  Such  application  is 
not  a  "special  proceeding"  hat  a  request  for 
leave  to  file  a  proceeding  to  review  a  Judg- 
ment. Village  of  Canfield  v.  Brobst,  72  N.  E. 
459,  461,  71  Ohio  St.  42  (ciUng  Enc  of  PI. 
p.  112). 

Maadamvii  proeeedias 

The  application  for  a  writ  of  mandate 
Is  a  "special  proceeding"  of  a  civil  nature. 
Jones  V.  Board  of  Police  Gom'rs  of  City  and 
County  of  San  Francisco,  74  Pac  0M,  697, 
141  Cal.  96 ;  Nelson  v.  Steele,  SS  Pac.  95,  96, 
12  Idaho,  762. 

A  mandamus  proceeding  is  a  "special 
proceeding,"  and  not  an  action,  under  Rev. 
Codes  1905,  {{  6741-6743,  and  is  not  triable 
de  novo  on  appeal,  section  7229  allowing  a 
new  trial  only  in  actions.  State  v.  Fabrick, 
112  N.  W,  74,  75, 16  N.  D.  94. 

When  the  writ  of  mandamus  is  the  sole 
relief  sought,  it  is  ordinarily  classed  as  a 
'^special  proceeding,"  but  remains  triable  at 
law.  Ford  v.  City  of  Manchester,  113  N.  W. 
846»  848k  186  Iowa,  213. 

Probate  prooeedlns* 

A  proceeding  in  the  probate  court  to  es- 
tablish a  will  does  not  come  within  the  cate- 
gory of  a  dvil  action,  but  is  a  "special  pro- 
ceeding," though  the  latter  is  not  defined  in 
the  statute.  Lanning  v.  Gay,  78  Pac.  810, 
811,  70  Kan.  353. 

A  proceeding  in  the  Surrogate's  Court  to 
comi>el  payment  of  a  legacy  is  a  "special 
proceeding,"  and  is  not  controlled  by  Code 
Civ.  Proc  I  1819,  establishing  limitations  for 
an  ''action"  to  recover  a  legacy.  In  re  Coop- 
er, 101  N.  Y.  Supp.  283,  284,  61  Misa  Rep. 
881. 

Applioatioa  to  bo  relloved  from  bid  at 
Judicial  sale 

*'An  application  to  compel  a  purchaser  to 
take  title  and  that  of  a  purchaser  relieved 
from  his  bid  are  regarded  as  'special  pro- 
ceedings.' "  So  under  Code  dv.  Proc.  {  3240, 
providing  that  in  case  of  "special  proceed- 
ings," where  costs  are  not  specially  regulated 
by  the  act,  they  may  be  allowed  in  the  dis- 
cretion of  the  court  at  the  rates  allowed  for 
similar  services  in  other  actions,  allowance 
for  counsel  fees  in  a  proceeding  to  recover 
payments  on  land  bought  of  a  receiver,  when 
there  was  a  failure  of  good  title,  is  discretion- 
ary with  the  court  People  v.  New  York 
BuUding-Loan  Banking  Co.,  82  N.  E.  184,  185, 
189  N.  Y.  233  (quoting  and  adopting  the  defi- 
nition in  Parish  v.  Parish,  67  N.  E.  298,  175 
N.  Y.  181). 

BoBLOval  of  administrator 

An  application  to  the  clerk  of  the  supe- 
rior court  to  remove  an  administrator,  as  au- 
thorized by  Code,  §  1521,  is  neither  a  "dvU 
action"  nor  a   "special  proceeding,"   within 


Code  Civ.  Proc,  for  the  purpose  of  litigating 
rights  and  liabilities  of  adverse  parties,  but 
Is  a  mere  application  for  the  exercise  of  a 
statutory  power  to  protect  the  estate.  In  re 
Battle's  Estate,  74  S.  B.  23,  24,  158  N.  C.  388. 

RemoTal  of  magistrato 

Proceedings  provided  for  in  Const,  art  6, 
§  17,  and  Greater  New  York  Charter  (Laws 
1901,  p.  599,  c.  466)  §  1401a,  by  virtue  of 
which  dty  magistrates  may  be  removed  from 
ofilce  by  the  Appellate  Division  of  the  Su- 
preme Court,  are  not  "special  proceedings**" 
within  Code  Civ.  Proc.  |  3334,  defining  that 
term  as  every  other  prosecution  "by  a  party,"" 
and  hence  are  not  reviewable  by  the  Court  of 
Appeals.  In  re  Droege,  90  N.  B.  340,  342, 197 
N.  Y.  44. 

Statutory  arbitration 

Statutory  arbitration  being  made  by 
Code  Civ.  Proc.  c.  17,  "special  proceedings" 
within  the  purview  of  section  66,  giving  a  lien 
from  the  commencement  of  any  special  pro- 
ceeding unaffected  by  any  settlement  between 
the  parties,  an  attorney's  lien  for  fees  on  a 
specified  portion  of  awards  in  favor  of  his 
client  in  statutory  arbitration  proceedings 
was  not  aflfected  by  the  fact  that  the  arbitra- 
tion agreement  provided  for  the  setting  off  of 
awards  recovered  by  each  against  the  other, 
unless  the  attorney  was  a  party  to  or  con- 
sented to  the  agreement  for  the  set-off  of 
awards,  since  on  attorney's  lien  is  superior  to 
the  right  of  parties  to  set  off  Judgments  re- 
covered by  them  respectively  against  each 
other.  Webb  v.  Parker,  114  N.  Y.  Supp.  489, 
494,  130  App.  Div.  92. 

Aotion  for  trespass 

An  action  by  the  Forest,  Fish,  and  Game 
Commission  for  trespass  on  the  forest  pre- 
serve is  not  a  suit  or  special  proceeding  with- 
in Laws  1897,  p.  98,  c  220,  §  20,  as  amended^ 
by  Laws  1898,  p.  264,  c.  135,  |  20,  authoriz- 
ing the  forest  preserve  board  to  bring  an  ac- 
tion or  special  proceeding  for  certain  pur- 
poses and  the  provision  of  that  section  per- 
mitting the  forest  preserve  board  to  settle 
and  compromise  any  action  or  special  pro- 
ceeding authorized. thereby  furnishes  no  au- 
thority to  the  Forest,  Fish,  and  Game  Com- 
missioner to  settle  such  action.  People  v. 
Santa  Clara  Lumber  Co.,  113  N.  Y.  Supp.  70^ 
75,  60  Misc.  Rep.  150. 

Prooeeding  to  vaoato  Judgment 

An  order  of  the  superior  court  pending 
an  appeal  from  a  justice,  there  triable  de 
novo,  vacating  the  justice's  judgment,  is  not 
an  order  preventing  a  judgment  in  the  action 
from  which  appeal  might  be  taken,  or  one 
after  judgment ;  but  though  entitled,  like  the 
papers  on  which  the  motion  was  founded,  in 
the  action,  is  one  In  a  "special  proceeding," 
within  Rev.  St.  1898,  §  3069,  enumerating  ap- 
pealable orders.  Deuster  v.  Zillmer,  97  N. 
W.  31,  33,  119  Wis.  402. 
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SPEOIAIi  PROBaSE 

A  "special  promise"  to  answer  for  the 
debt,  default,  or  miscarriage  of  another 
means  an  express  promise,  and  not  one  im- 
plied by  law.  Peele  v.  Powell,  73  S.  E.  234, 
236,  156  N.  C.  553. 

SPECIAIi  RECEITEB 

A  "special  receiver"  is  simply  an  officer 
of  the  court  and  as  such  has  no  right  even 
in  the  cause  in  which  he  is  appointed,  with- 
out leave  of  the  court,  to  intermeddle  in  ques- 
tions affecting  the  rights  of  the  parties.  Whyel 
V.  Jane  Lew  €oal  &  Coke  Co.,  69  S.  E.  192, 
194,  67  W.  Va.  651. 

bpeciai.  registration 

Under  Const.  §  6,  requiring  all  elections 
to  be  free  and  equal,  section  147  providing 
that,  where  registration  is  required,  onlj'  per- 
sons registered  may  vote,  Ky.  St.  1903,  § 
1486,  as  amended  by  Acts  1904,  p.  31,  c.  6, 
requiring  voters  of  all  incorporated  cities  and 
towns  to  register  before  being  entitled  to 
vote,  section  1490  providing  that  the  general 
registration  shall  be  on  the  first  Tuesday  in 
October  in  each  year,  and  section  1405  pro- 
viding that,  when  an  election  is  ordered  to 
be  held  in  a  county  containing  an  incorporat- 
ed city  or  town,  at  any  other  time  than  the 
regular  November  election,  the  officer  order- 
ing it  shall  fix  a  day  for  registration  of  the 
persons  entitled  to  vote  at  such  election,  and 
declaring  that  the  registrations  thereunder 
shall  be  known  as  "special  registrations," 
and  that  any  person  so  registered  shall  be 
entitled  to  vote  at  all  elections  held  prior 
to  the  next  general  election,  a  local  option 
election  held  in  an  incorporated  town  in 
April,  without  any  special  registration  being 
provided  for,  is  void,  and  may  not  be  sus- 
tained by  showing  that  the  result  was  not 
affected  by  omission  of  such  registration. 
Early  v.  Rains,  89  S.  W.  289,  291,  121  Ky. 
439. 

SPECIAIi  SESSION 

Local  Option  I>aw  Or.  (Laws  1905,  p. 
47,  c.  2)  §  10,  provides  that  the  county  court 
11  days  after  election,  or  as  soon  thereafter 
as  practicable,  shall  hold'  a  "special  session," 
and,  if  a  majority  of  the  votes  are  for  pro- 
hibition, the  court  shall  immediately  make 
an  order  declaring  the  result  of  the  vote  and 
absolutely  prohibiting  the  sale  of  intoxicating 
liquors,  etc.  Held,  that  the  court,  by  an- 
nouncing the  result  of  the  election  at  a  spe- 
cial session  called  during  general  term,  did 
not  Invalidate  the  proceedings;  the  words 
"special  session,"  as  used  in  the  act,  not  be- 
ing synonymous  with  "special  term"  (the 
word  "term"  signifying  "the  space  of  time 
during  which  the  court  holds  a  session"),  and 
the  word  "session,"  as  used,  referring  to  a 
temporary  sitting  of  the  court,  for  the  trans- 
action of  special  business  assigned  to  them, 
which  may  occur  either  during  a  general  or 
special  term,  and,  if  all  members  are  present 


for  su<^h  purpose.  It  is  Immaterial  as  to  how 
it  was  called,  or  when,  providing  the  time 
prescribed  by  the  act  for  such  special  sitting 
has  elapsed.  State  v.  Edmunds,  104  Pac. 
430,  432,  55  Or.  236  (quoting  and  adopting 
definition  In  Bouv.  Law  Diet). 

Gen.  St.  1902,  {  452,  fixes  the  time  and 
place  of  holding  terms  and  sessions  of  the 
superior  court.  Section  454  provides  that  the 
Judges  of  the  superior  court  at  their  annual 
meeting  shall  provide  for  such  "additional 
sessions"  as  may  be  necessary,  and  further 
provides  that  any  Judge  may  hold  "a  special 
session"  for  the  trial  of  civil  causes  at  any 
time,  subject  to  the  proviso  that  no  contested 
issue  shall  be  tried  at  a  special  session,  ex- 
cept by  a  written  agreement  of  parties  or 
their  counsel,  unless  20  days'  notice  of  the 
time  and  place  of  such  session  shall  be  given. 
The  heading  and  body  of  a  Judgment  file 
in  a  case  described  the  session  at  which  the 
trial  was  had  as  a  "special  session,"  and 
the  notice  which  was  given  of  the  time  and 
place  of  holding  the  session  was  stated. 
Held,  that  the  session  was  a  special  session, 
at  which  It  was  error  for  the  court  to  try 
the  case,  contested  issues  being  involved 
therein,  in  the  absence  of  a  written  agree- 
ment of  the  parties  or  their  counsel,  or  of 
the  prescribed  20  days'  notice  of  the  time  and 
place  of  the  session.  O'Keefe  v.  Scoville  Mfg. 
Co.,  61  Atl.  901,  962,  78  Conn.  286. 

SPECIAL  STATUTE 

See  Special  I^aw. 

SPECIAL  SUBJECT-MATTER  OF  LEG- 
ISLATION 

See  Specially  Named  Legislation. 

SPECIAL  TAIL 

Created    by    the    words    "heirs    of    the 
body,"  see  Heirs  of  the  Body. 

SPECIAL  TAX 

See,  also,  General  Tax;    Special  Assess- 
ment. 

The  term  "special  tax,"  as  used  in  Act 
No.  24  of  1870,  prohibiting  the  police  Jury 
from  applying  to  roads  any  funds  in  the  treas- 
ury not  derived  from  a  special  road  tax. 
merely  means  a  tax  levied  specially  for  road 
purposes.  Klees  v.  Police  Jury  of  Parish  of 
St.  Bernard,  59  South.  247,  249,  131  La.  263. 

"Special  taxes"  voted  In  aid  of  railroads 
under  constitutional  sanction  are.  not  local 
assessments,  since  the  word  "special"  implies 
merely  an  additional  tax  over  and  above  the 
general  tax  authorized  by  the  Constitution. 
Louisiana  &  A.  Ry.  Co.  v.  Shaw,  46  South. 
994,  995,  121  La.  997. 

Assessment  for  local  improTements 

The  term  "special  taxes,"  as  applied  to 
the  charging  of  the  cost  of  the  improvement 
of  city  streets  against  abutting  property,  is 
not  technicall>  correct.  Such  charges  are 
special  benefits  and  not  taxes  in  any  sense  of 
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the  Word.  If  they  were  taxes,  they  could  not 
generally  be  enforced  because  the  amount 
would  niake  the  total  tax  exceed  the  limita- 
tion prescribed  by  the  Constitution.  State  ex 
rel.  Johnson  v.  Chicago,  B.  &  Q.  R.  Co.,  d3  S. 
W.  784,  787,  195  Mo.  228. 

Section  3  of  the  private  act  of  December 
20,  1860  (Laws  1860,  p.  66),  conferring  corpo- 
rate powers  upon  plaintiff,  which  provides 
that  a  certain  amount  of  plaintiff's  ground, 
together  with  the  proi)erty  thereon,  "shall 
be  exempt  from  all  taxation,  state,  county, 
municipal,  and  special  during  the  existence 
of  this  charter,"  does  not  exempt  such  prop- 
erty from  assessments  for  local  improve- 
ments; the  word  '*tax"  not  including  assess- 
ments, and  the  word  "special"  as  used  with 
'taxation"  referring  to  special  taxes  levied 
and  collected  in  the  manner  of  general  taxes, 
such  as  road  and  school  taxes,  and  not  to 
local  assessments.  Board  of  Improvement  of 
Paving  Dist.  Xo.  5  of  Ft.  Smith  v.  Sisters  of 
Mercy,  109  S.  W.  1165,  1167,  86  Ark.  109. 

Inqome  tax 

Supply  Act  Feb.  18,  1905  (24  St  at  Large, 
p.  993)  §  5,  re(iulres  county  auditors  and 
treasurers  to  collect  taxes  levied  under  its 
provisions,  and  forbids  their  collecting  any 
other  tax  except,  among  othere,  such  special 
tax  as  is  authorized  under  any  act  or  joint 
resolution  of  the  General  Assembly.  Held, 
that  the  income  tax  provided  for  by  Act 
March  5,  1897  (22  St.  at  Large,  p.  529;  Civ. 
Code  1902,  §§  325-<?ai),  is  a  ''special  tax" 
within  section  5  of  the  supply  act  Hence 
the  act  providing  for  the  income  tax  was 
not  repealed.  Alderman  v.  Wells,  67  S.  B. 
781,  785,  85  S.  C.  507,  27  L.  R.  A.  (N.  S.)  864. 

SPECIAI.  TAX  BIIX 

As  contract,  see  Contract 

SPECIAI.  TERM 

Local  Option  Law  (Laws  1905,  p.  47,  c. 
2)  §  10,  provides  that  the  county  court  11 
days  after  election,  or  as  soon  thereafter  as 
practicable,  shall  hold  a  ^'special  session," 
and,  if  a  majority  of  the  votes  are  for  pro- 
hibition, the  court  shall  Immediately  make  an 
order  declaring  the  result  of  the  vote  and  ab- 
solutely prohibiting  the  sale  of  Intoxicating 
liquors,  etc.  Held,  that  the  court  by  an- 
nouncing the  result  of  the  election  at  a  spe- 
cial session  called  during  general  term  did 
not  invalidate  the  proceedings,  the  words 
"special  session"  as  used  in  the  act  not  being 
synonymous  with  "si>ecial  term,"  and  the 
word  **session"  as  used  referring  to  a  tem- 
porary sitting  of  the  court,  for  the  transac- 
tion of  special  business  assigned  to  them, 
which  may  occur  either  during  a  general  or 
special  term,  and,  if  all  members  are  present 
for  such  purpose,  it  is  immaterial  as  to  how 
it  was  called,  or  when,  providing  the  time 
prescribed  by  the  act  for  such  special  sitting 
has   elapsed.    State  t.   Edmunds,   104  Pac. 


1 430,  432,  55  Or.  236  (quoting  and  adopting 
definition  in  Bouv.  Law  Diet). 

Circuit  and  county  judges  can  convene 
their  courts  only  by  authority  of  express  stat- 
utes, and  no  power  is  given  them  to  convene 
during  vacation  without  a  previous  order  and 
without  notice,  so  that  they  cannot  by  merely 
transacting  business  call  into  being  a  term  of 
court.  The  words  **8peciar  and  "adjourned" 
were  applied  by  statute  to  terms  of  courts  of 
record,  held  pursuant  to  orders  made  in  term 
time,  long  before  the  enactment  of  the  statute 
relating  to  the  number  and  time  of  the  terms 
of  the  probate  court  Other  statutes  specific- 
ally authorize  the  probate  court  to  transact 
designated  business  In  vacation,  and  still  oth- 
ers provide  for  the  willing  of  special  terms 
in  vacation  in  cei'taln  cases.  In  other  cases 
where  courts  may  convene  during  vacation 
without  previous  order  of  adjournment  dur- 
ing term  time,  provision  is  made  for  the  call- 
ing of  the  special  term  by  the  judge  or  ma- 
jority of  the  judges  of  the  court  in  question; 
the  terms  of  the  Supreme  Court  held  by  or- 
der of  the  court  in  term  time  and  those  called 
by  a  majority  of  the  judges  in  vacation  being 
designated  as  "special  terms."  Held,  that 
Rev.  St  1909,  §  4060,  which  provides  the  num- 
ber and  time  of  the  terms  of  the  probate 
court,  and  that  said  court  "may  hold  special 
and  adjourned  terms  at  any  time  when  re- 
quired," interpreted  in  the  light  of  legislative 
intention  expressed  In  the  correlated  acts,  pre- 
supposes some  action  on  the  part  of  the  court 
as  such  and  does  not  invest  the  judge  with 
the  power  to  convene  his  court  at  will,  so  that 
where  such  judge  in  vacation,  without  ad- 
journment to  a  given  day,  and  without  a  pre- 
vious order  &  ud  without  notice,  took  his  seat 
and  entered  an  order  for  the  sale  of  land  held 
by  a  curatrlx,  the  court  was  not  in  session, 
and  the  order  was  void.  Carter  v.  Carter, 
141  S.  W.  873,  237  Mo.  624. 

A  **speclal  term"  of  a  circuit  court  of  the 
United  States,  as  the  expression  is  employed 
in  Rev.  St.  §  670,  is  a  session  ordered  for  the 
disposal  of  business,  supplementary  to  a  regu- 
lar term  and  to  be  held  at  the  place  fixed  by 
Congress  for  holding  such  regular  term. 
American  R.  Co.  v.  Castro,  27  S.  Ct  466,  468. 
204  U.  S.  453,  51  L.  Ed.  564. 

SPECIAI.  TRAVERSE 

A  "special  traverse"  must  always  consist 
of  an  inducement,  which  is  the  affirmative 
part  of  the  pleading,  and  a  negative,  which 
is  called  the  absque  hoc,  and  a  conclusion  to 
the  country.  Beatty  v.  Parsons  (Del.)  78  Atl. 
302,  304,  2  Boyce,  134. 

Where  a  plea  is  what  is  known  as  a  "si>e- 
clal  traverse,"  the  inducement  should  be  In 
substance  a  sufficient  answer  to  the  declara- 
tion ^  though  not  a  direct  denial  nor  jet  con- 
fession and  avoidance,  and  such  a  plea  should 
conclude  with  a  traverse  which  goes  to  a  ma- 
terial point  of  tlie  declaration  on  which  the 
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merits  may  be  tried.    Rogers  v.  Barth,  117 
111.  App.  323,  327. 

BPECIAIi  TRUST 

The  English  statute  of  uses  (St  27,  Henry 
VIII,  c.  10)  was  not  in  force  in  the  state  of 
Virginia  after  the  year  1792,  and  has  never 
been  adopted,  In  any  form,  as  part  of  the  law 
of  this  state,  although  St  27,  Henry  VIII,  did 
execute  all  trusts  except  what  were  Enown  as 
"special  trusts" — ^trusts  imposing  duties  upon 
the  trustees  which  had  to  be  kept  alive  to 
avoid  defeating  the  intention  of  the  parties. 
Blake  v.  O'Neal,  61  S.  E.  410,  414,  63  W.  Va. 
483. 16  L.  It  A.  (N.  S.)  1147. 

SFEGIAI.  VENIBE 

Under  Code  Or.  Proc.  art  642,  defining  a 
^'q^edal  venire"  as  a  writ  isshed  by  the  dis- 
trict court  in  a  capital  case,  commanding  the 
sheriff  to  summon  Jurors  for  the  trial,  a  spe- 
cial venire  issued  in  a  capital  case  which 
names  the  case  by  style  and  number  and  the 
court  in  which  it  is  pending,  and  which  gives 
the  date  to  which  the  same  is  returnable,  is 
sufficient,  and  it  need  not  state  that  the  case 
is  a  capital  one  or  state  the  nature  of  the 
offense.  Harrelson  v.  State,  132  8.  W.  783, 
786,  60  Tex.  Or.  R.  634. 

SPEGIAX.  VERDICT 

A  'Special  verdict"  is  defined  by  statute 
as  that  by  which  the  Jury  finds  the  facts 
•only,  leaving  the  Judgment  to  the  court 
Olade  V.  Eastern  Illinois  Min.  Co.,  107  8.  W. 
1002, 1004,  129  Mo.  App.  443  (citing  Shipp  v. 
Snyder,  26  S.  W.  900,  121  Mo.  166) ;  Nerger 
▼•  Commercial  Mut  Fire  Assoc.,  114  N.  W. 
689,  690,  21  S.  D.  637  (quoting  Rev.  Code  of 
<5iy.  Proc.  i  270) ;  Russell  v.  Rhinehart,  122 
N.  Y.  Supp.  639,  542, 137  App.  Div.  843 ;  Mor- 
rison V.  Lee,  i02  N.  W.  223,  225,  13  N.  D. 
69L 

■ 

A  "special  verdict"  \a  one  which  sets  out 
the  facts,  leaving  the  court  to  draw  there- 
from the  conclusions  of  law.  Blackshare  v. 
State,  128  S.  W.  649,  561,  94  Ark.  548,  140 
Am.  St.  Rep.  144  (quoting  and  adopting  defi- 
nition in  Bish.  New  Or.  Proc.  §  1006). 

A  "special  verdict"  is  that  by  which  the 
Jury  find  the  facts  only,  leaving  the  Judgment 
to  the  court  The  true  office  of  a  special  ver- 
dict is  to  single  out  the  issuable  facts  of  the 
case  on  which  defendant's  obligation  rests. 
The  question  should  be  so  framed  as  to  pre- 
sent, in  as  clear  and  sharp  a  way  as  possible, 
the  real  issues  concerning  which  proof  is 
offered,  so  that,  when  determined  by  the  Jury, 
the  court  may  apply  the  law  and  render  Judg- 
ment accordingly.  01  well  v.  Skobis,  105  N. 
W.  777,  781,  126  Wis.  308  (quoting  and  adopt- 
ing the  definition  in  Bigelow  v.  Danlelson, 
78  N.  W.  599, 102  Wis.  470,  473). 

The  purpose  of  a  "special  verdict,"  is  to 
famish  the  basis  of  the  Judgment,  while  the 
purpose  of  "special  interrogatories"  is  to 
•elicit  facts  to  test  the  correctness  of  the  gen- 


eral verdict  Freedman  v.  New  York,  N.  H. 
&  H.  R.  Co.,  71  AtL  901,  906,  81  Conn.  601,  15 
Ann.  Ca&  464. 

Under  Code,  |  3725,  defining  a  "general 
verdict"  as  one  in  which  the  Jury  pronounce 
generally  for  plaintiff  or  for  defendant  on  all 
or  any  of  the  issues,  and  section  3726,  defin- 
ing a  "special  verdict*'  as  one  in  which  the 
Jury  finds  facts  only,  and  providing  that  it 
must  present  the  ultimate  facts  as  establish- 
ed by  the  evidence,  and  not  the  evidence  to 
prove  them,  so  that  nothing  remains  to  the 
court  but  to  draw  from  them  its  conclusions 
of  law,  where  all  the  material  facts  are  de- 
termined by  answers  to  Interrogatories,  such 
findings  may  together  constitute  a  special 
verdict  rendering  a  general  verdict  unneces- 
sary. Farmers'  Sav.  Bank  of  Arispe  v. 
Arispe  Mercantile  Ck>.  (Iowa)  127  N.  W.  1084, 
1086. 

Under  Code  Civ.  Proc.  |  1186,  declaring 
that  a  "special  verdict"  is  one  by  which  the 
Jury  finds  the  facts  only,  leaving  the  court  to 
determine  which  party  is  entitled  to  Judg- 
ment thereon,  where  the  court  in  an  equity 
suit  submitted  two  of  several  questions  of 
fact  to  the  jury,  the  Jury's  answers  did  not 
constitute  a  special  verdict  Duclos  v.  Kel- 
ley,  89  N.  B.  876,  876,  197  N.  Y.  76,  reversing 
106  N.  Y.  Supp.  1058,  122  App.  Div.  829. 

The  term  ''special  verdict,"  in  the  Code, 
requiring  the  court  on  request  to  direct  the 
Jury  to  find  a  "special  verdict"  does  not 
mean  a  finding  on  every  material  issue,  but 
the  object  of  the  statute  Is  to  determine 
whether  a  general  verdict  is  or  is  not  against 
the  law.  Plyler  v.  Pacific  Portland  Cement 
Co.,  92  Pac.  66,  60,  162  Cal.  126. 

Under  Code  Qv.  Proc.  |  625,  providing 
that  in  actions  for  the  recovery  of  money 
only,  or  real  property,  the  Jury  may  render 
a  general  or  special  verdict,  and  that  in  all 
other  cases  the  court  may  direct  a  special  i 
verdict  upon  any  of  the  issues,  and  that  a  spe- 
cial finding  of  facts  inconsistent  with  the 
general  verdict  controls  the  latter,  the  term 
"special  verdict"  does  not  mean,  as  at  com- 
mon law,  a  finding  upon  every  material  issue 
in  the  case,  but  allows  findings  upon  any  is- 
sue; and,  while  there  may  be  a  conflict  In 
the  special  findings  themselves,  any  incon- 
sistency with  the  general  verdict  serves  to 
nullify  it  Napa  Valley  Packing  Co.  v.  San 
Francisco  Relief  &  Red  Cross  Funds,  118 
Pac.  469,  471,  16  Cal.  App.  461. 

A  ''special  verdict,"  though  comprlsini^ 
many  findings,  is  but  one  verdict  and  no  ma- 
terial part  of  it  can  be  set  aside  for  want  of 
sufficient  evidence  to  sustain  it  without  set- 
ting it  all  aside.  Under  a  statute  making  a 
special  finding  by  the  Jury  conclusive  between 
the  parties  as  to  the  facts  found,  a  Judgment 
cannot  be  rendered  on  the  remainder  oi  a 
special  verdict  consisting  of  many  flndliigs, 
some  of  which  are  set  aside  as  not  sustained 
by  the  evidence^  but  a  new  trial  must  be 


SPECIAL  VERDICT 


649 


SPECIALLY  SET  UP 


granted.  Casey-Swasey  Co.  v.  Manchester 
Pire  Ins.  Co.,  73  S.  W.  864,  865,  82  Tex.  Civ. 
App.  158  (dtlng  WaUer  v.  Ules,  70  S.  W.  17, 
96  Tex.  21). 

Partial  Terdiot  digtiagnislied 

Where  a  count  of 'the  indictment  charged 
defendant  with  receiving  stolen  property 
knowing  the  same  to  have  been  stolen,  a  ver- 
dict finding  defendant  goilty  of  receiving 
stolen  property,  and  fixing  his  punishment  at 
one  year  in  the  penitentiary,  Is  not  a  "special 
verdict,"  but  a  partial  verdict  in  the  form  of 
a  general  verdict  on  the  count  Blackshare 
V.  State,  128  S.  W.  549,  551,  94  Ark.  548,  140 
Am.  St  Rep.  144. 

SPEGIAIXT  GHABOEB 

The  words,  ''specially  charged,"  when 
used  in  connection  with  a  state  officer's  duty 
to  enforce  a  statute,  are  not  limited  to  a 
case  where  the  officer  is  expressly  command- 
ed by  the  statute  to  bring  suits  for  penalties 
or  prosecute  offenses  under  the  act,  but  in- 
clude every  case  where  the  officer  Is  charged 
by  his  general  duties  as  a  law  officer  of  the 
state  to  enforce  the  statute.  Southern  B. 
Co.  V.  McNeill,  155  Fed.  756,  775. 

8PECIAIXT  EXCEPT£B  PERIL 

Where  a  policy  insuring  **against  all  di- 
rect loss  or  damage  by  fire,  except  as  herein- 
after provided,"  contains  a  provision  that  the 
insurer  shall  ''not  be  liable  for  loss  caused 
directly  or  indirectly  by  invasion  ♦  •  ♦ 
or  for  loss  or  damage  occasioned  by  or 
through  any  earthquakes,"  a  loss  indirectly 
caused  by  the  progress  of  fire  from  a  dis- 
tance, although  originally  started  by  an 
earthquake,  is  not  within  the  exemption," 
and  the  insurer  is  not  exempted  from  liabil- 
ity in  such  case  by  Civ.  Code  CaL  {  2628, 
which  provides  that,  '*when  a  peril  Is  spe- 
cially excepted  in  a  contract  of  insurance,  a 
loss  which  would  not  have  occurred  but  for 
such  peril  is  thereby  excepted,  although  the 
immediate  cause  of  the  loss  was  a  peril  which 
was  not  excepted,"  since  the  peril  "specially 
excepted"  is  fire  directly  caused  by  earth- 
qua'ke,  and  it  was  not  the  intention  of  the 
statute  to  create  an  exemption  wider  than 
that  stipulated  for  by  the  parties.  Williams- 
burgh  City  Fire  Ins.  Co.  of  Brooklyn  v.  Wil- 
lard,  164  Fed.  404,  409,  90  C.  C.  A.  392,  21  U 
R.  A.  (N.  S.)  103. 

8PE0IAIXY  NAMED  LEGISLATION 

A  proclamation  calling  a  special  session 
of  the  Legislature  to  enact  all  legislation  as 
to  corporations  does  not  "specially  name"  leg- 
islation requiring  railroad  companies  to  fence 
their  tracks,  and  Laws  Colo.  1902  (Ex.  Sess.) 
c  1,  known  as  the  "fencing  statute,"  is  there- 
fore void,  under  Const,  art  4,  {  9,  providing 
that  at  such  session  no  business  shall  be 
transacted  other  than  that  specially  named 
in  the  proclamation.  Nielsen  v.  Chicago,  B. 
ft  Q.  R.  Co.,  187  Fed.  898,  896,  109  a  a  A. 
22B. 


A  proclamation  of  the  Governor  calling 
the  Legislature  in  special  session  to  enact  any 
and  all  legislation  relating  to  or  in  any  wise 
affecting  foreign  and  domestic  corporations, 
or  corporations  of  a  quasi  public  nature,  does 
not  name  any  special  subject-matter  of  legis- 
lation within  Const  art  4,  §  9,  requiring  the 
Governor,  convening  the  Legislature  in  spe- 
cial session  to  state  the  purposes  for  which 
it  is  convened,  and  an  act  passed  at  the  spe- 
cial session,  defining  the  liability  of  railroads 
for  killing  live  stock,  Is  invalid.  Denver  & 
R.  G.  R.  Co.  V.  Moss,  116  Pac.  696,  697,  60 
Colo.  282. 

8PE0IALLT  PBS80BIBED  BT  LAW 

A  provision  in  a  standard  fire-policy  that 
no  suit  or  action  should  be  maintainable 
thereon  unless  commenced  within  12  months 
next  after  the  fire,  which  provision  was  spe- 
cially authorized  by  Laws  1886,  p.  721,  c.  488, 
i§  2,  3,  and  Laws  1892,  p.  1980,  c.  690,  {  121, 
prescribing  a  standard  form  of  policy  and 
forbidding  the  issuance  of  any  other,  consti- 
tuted a  limitation  "specially  prescribed  by 
law,"  and  not  by  a  contract  between  the  par- 
ties, within  Code  Civ.  Proc  {  414,  declaring 
that  the  provisions  of  the  chapter  shall  con- 
stitute the  only  rules  of  limitation  applicable 
to  a  dvil  action  or  special  proceeding,  except 
in  the  case  where  a  different  limitation  is 
specially  prescribed  by  law  or  a  shorter  lim- 
itation is  prescribed  by  the  written  contract 
of  the  parties.  Bellinger  v.  German  Ins.  Co., 
100  N.  Y.  Supp.  424,  426,  113  App.  Div.  917 ; 
Id.,  100  N.  Y.  S.  424,  51  Misc.  Rep.  463. 

8PE0IALLT  SET  UP 

A  right  claimed  under  an  authority  exer- 
cised under  the  United  States  will  be  regard- 
ed as  "specially  set  up  or  claimed,"  within 
the  meaning  of  Rev.  St  U.  S.  |  709  [U.  B. 
Comp.  St  1901,  p.  575],  deflining  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the 
United  States  over  state  courts,  where  it 
clearly  and  unmistakably  appears  from  the 
opinion  of  the  state  court  that  the  federal 
question  was  assumed  to  be  in  issue,  that  the 
decision  was  against  the  federal  claim,  and 
that  the  decision  of  the  question  was  essen- 
tial to  the  judgment  rendered.  State  of 
Montana  v.  Rice,  27  Sup.  Ct  281-283,  204  U. 
S.  291,  51  L.  Ed.  490. 

The  objection  that  no  federal  right  was 
"specially  set  up  and  claimed"  within  the 
meaning  of  Rev.  St  U.  S.  §  709  [U.  S.  Comp. 
St.  1901,  p.  575],  governing  the  appellate  ju- 
risdiction of  the  federal  Supreme  Court  over 
state  courts,  cannot  successfully  be  maintain- 
ed, where  judicial  proceedings  in  New  Jersey 
were  clearly  relied  upon  in  New  York  by  ex- 
ecutors in  an  "appeal  to  the  surrogate"  as  a 
defense  to  the  assessment  of  the  New  York 
transfer  tax,  although  such  right  was  not  in 
terms  stated  to  be  one  claimed  under  the  fed- 
eral Constitution — especially  where  the  con- 
stitutional right  was  spedflcally  claimed  in 
writing  while  the  surrogate  still  had  the  "ap- 
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pear*  under  consideration,  and  its=5  denial  was 
made  the  subject  of  exceptions.  Tilt  v.  Kel- 
sey,  28  Sup.  Ct  1,  3,  207  U.  S.  43,  52  L.  Edj^OS. 

A  right  or  immunity  under  a  statutie  of 
the  United  States  is  "specially  set  up  and 
claimed"  in  the  state  court  within  the  mean- 
ing of  U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp. 
Stat.  1901,  p.  575,  where  a  railroad  company 
insists,  throughout  garnishment  proceedings 
brought  against  it  for  charges  in  excess  of  a 
special  rate  entered  into  with  the  garnish- 
ment debtor  alone,  that  no  recovery  could  lie 
had  against  it  consistently  with  the  inter- 
state commerce  act,  as,  in  disregarding  the 
agreement  for  the  ei)ecial  rate,  it  only  con- 
formed to  the  provisions  of  sucli  act  govern- 
ing rates  to  be  applied  to  interstate  ship- 
ments. Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  Commission  Co.,  32  S.  Ct.  310,  320, 
223  U.  S.  573,  56  L.  Ed.  556. 

SPECIALTY 

See    Common-Law    Specialty;     Debt   by 
Specialty. 

There  are  two  classes  of  specialty  con- 
tracts in  the  English  law:  "Common-law 
specialties"  and  "mercantile  specialties." 
The  first  class  includes  bonds  and  covenants 
(i.  e.,  instruments  under  seal) ;  the  second 
class  Includes  bills  and  notes,  and  policies 
of  insurance,  and  possibly  other  mercantile 
instruments.  Teasley  v.  Brenau  Ass'n,  61  S. 
E.  141,  4  Ga.  App.  243. 

By  "specialty"  is  meant  a  bond  or  the 
coupon  originally  attached  to  it,  though  the 
latter  be  unsealed  and  cut  olT  from  the  bond 
for  the  purpose  of  demand  of  payment  and 
action.  Prescott  v.  Williamsport  &  N.  B.  R. 
Co.,  159  Fed.  244,  248  (citing  Penrose  v.  King 
[Pa.l  1  Yeates,  344;  Holmbold  v.  Railroad 
Co.  [Pa.l  14  Wkly.  Notes  Cas.  128;  Phil- 
adelphia Trust,  Safe-Deimsit  &  Ins.  Co.  v. 
Philadelphia  &  E.  R.  R.,  28  Atl.  960,  160  Pa. 
r>00). 

The  word  "sealed"  inserted  in  the  body 
of  an  Instrument  promising  to  pay  money  will 
not  make  it  a  "spetialty"  without  a  seal,  and 
"(L.  S.)"  or  some  equivalent  mark  annexed. 
Comley  v.  Ford,  64  S.  E.  447,  450,  05  W.  Va. 
429  (citing  Mitchell  v.  Parham  [S.  C] 
Harp.  3). 

Bills  and  notes  are  not  simple  contracts, 
but  "specialties,"  and  one  of  the  characteris- 
tics of  a  specialty  is  that  none  but  the  par- 
ties thereto  can  be  parties  to  an  action  there- 
on. In  re  L.  B.  Weisenberg  &  Co.,  131  Fed. 
517,  522. 

A  bank  check  more  nearly  resembles  a 
"specialty"  than  a  simple  contract,  and  the 
law  governing  specialties  is  api>licab1e  there- 
to. "The  term  'specialty'  is  applied  to  an 
instrument  which  becomes  effective  by  the 
mere  fact  of  its  formal  execution.  There  are 
two  classes  of  specialty  contracts  In  the  Eng- 


lish law:  Common-law  specialties  and  mer- 
cantile specialties.  The  first  class  Includes 
bonds  and  covenants  (i.  e.,  instruments  under 
seal) ;  the  second  class  includes  bills  and 
notes,  and  policies  of  insurance,  and  possibly 
other  mercantile  instruments.  There  is  a 
prevalent  notion,  traceable  to  an  opinion  giv- 
en in  the  House  of  Lords  in  1778,  in  the  case 
of  Rann  v.  Hughes,  7  T.  R.  350,  note,  that 
only  contracts  under  seal  can  be  specialties; 
all  other  contracts,  whether  written  or  oral, 
being  merely  simple  contracts.  The  fallacy 
of  this  notion  is  easily  demonstrated  by  an 
examination  of  the  resemblances  betw-een 
bills  and  notes  and  instruments  under  seal, 
on  the  one  hand,  and  the  diflPerences  between 
bills  and  notes,  and  simple  contracts,  on  the 
other  hand,  in  those  points  in  which  special- 
ties and  simple  contracts  most  strikingly  dif- 
fer from  each  other."  Purcell  v.  Armour 
Packing  Co.,  61  S.  E.  138,  141,  4  Ga.  App.  253 
(citing  2  Ames*  Cas.  B.  X.  S72). 

Pennsylvania  Act  1713  (1  Smith's  I^w, 
p.  76)  provides  that  all  actions  of  debt  ground- 
ed on  any  contract  without  specialty  shall  be 
commenced  and  sued  within  the  time  and 
limitation  expressetl,  and  not  after,  and  then 
declares  that  .such  actions  for  debt  must  be 
brought  within  «ix  years  next  after  the  cause 
of  action  accrued.  Held,  that  a  cause  of  ac- 
tion to  enforce  a  stockholder's  statutory  lia- 
bility for  corporate  debts  after  insolvency 
was  based  on  an  implied  contract  pursuant 
to  the  statute  w^ithout  a  "specialty,"  and  was 
therefore  barred  under  such  act  within  six 
years  after  it  ac»crued.  Little  v.  Kohn,  185 
Fed.  295,  29G. 

Judgment 

Code  Civ.  Proc.  1859,  §  20,  barring  actions 
not  brought  within  three  years  "upon  a  'spe- 
cialty,' or  any  agreement,  contract,  or  prom- 
ise hi  writing,"  did  not  include  a  judgment. 
Burues  v.  Slnip.son,  9  Kan.  447  (citing  and 
adopting  Tyler's  Ex'rs  v.  Winslow,  15  Ohio 
St.  365;  Todd  v.  Crumb,  5  McLean.  172,  23 
Fed.  Cas.  1350 ;  Dudley  v.  Lindsay,  9  B.  Mon. 
486,  50  Am.  Dec.  522;   2  Bl.  Comm.  464,  465). 

"A  judgment  for  damages,  estimated  in 
money,  is  sometimes  called  by  text-writers 
a  ^specialty'  or  'contract  of  record'  because  It 
establishes  a  legal  obligation  to  pay  the 
amount  recovered;  and  by  fiction  of  law  a 
promise  to  pay  is  implied  where  such  legal 
obligation  exists.  It  is  on  this  jirlncipal  that 
an  action  ex  contractu  will  lie  upon  a  judg- 
ment. Chit,  Cont.  (l^erkins*  Ed.)  87.  But 
this  fiction  cannot  convert  a  transaction  want- 
ing the  assent  of  parties  into  one  which  nec- 
essarily implies  it.  Judgments  for  torts  are 
usually  the  result  of  violent  contests,  and,  as 
observed  by  the  court  below,  are  imposed  up- 
on the  losing  party  by  a  higher  authority 
against  his  will  and  protest."  Brun  v. 
Mann,  151  Fed.  145,  146,  156,  80  O.  C.  A.  513, 
12  L.  R.  A.  (N.  S.)  154  (quoting  and  adopting 
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definition  in  Louisiana  ex  reL  Folsom  v.  New 
Orleans,  3  Sup.  Ct.  213,  100  U.  S.  288,  27  L. 
EU.  936). 

SPECIFIC 

SPECIFIC  BEQUEST 

See  Specific  Legacy. 

SPECIFIC  CRIMINAI.  OFFENSE 

As  applied  to  habeas  corpus  proceedings, 
contempt  of  court  Is  a  "specific  criminal  of- 
fense." In  re  SUull,  121  S.  W.  10,  11,  221 
Mo.  623,  133  Am.  St,  Rep.  496. 

SPECIFIC  DENIAL 

There  is  a  specific  denial  within  St.  1S98, 
§  4192,  providing  that  a  writing  puri>ortiug 
to  have  been  signed  or  executed  by  any  per- 
son shall  be  proof  that  it  was  so  signed  or  ex- 
ecuted till  such  person  shall  "specifically  de- 
ny the  signature  or  execution,"  where,  with 
the  instrument  before  her,  she  stated,  "I  did 
not  write  that  signature  and  did  not  author- 
ize any  one  to  write  it  for  me,'*  though  the  ju- 
ry might  have  understood  from  the  confusion 
of  some  of  her  other  answers  that  she  did  not 
deny  the  act,  but  merely  memory  of  it,  where 
equally  they  might  have  understood  that  she 
did.  Illinois  Steel  Co.  v.  Paczocha,  119  N.  W. 
550,  554,  139  Wis.  23. 

SPECIFIC  DEVISE 

A  "specific  devise"  is  a  testamentary 
gift  of  a  specific  thing,  identified  and  distin- 
guished from  all  other  things  of  the  same 
kind,  which  may  be  satisfied  only  by  its  de- 
livery. In  re  Snyder's  Estate,  66  Atl.  157, 
217  Pa.  71,  11  L.  R.  A.  (N.  S.)  49,  118  Am. 
St  Rep.  900,  10  Ann.  Cas.  488. 

At  common  law  all  devises  of  real  es- 
tate are  "specific."  Every  devise  of  land  is 
specific.  Every  legacy  of  personal  estate  Is 
not,  because  personal  estate  fluctuates  and 
varies.  I^ind  does  not,  for  no  more  passes 
by  a  will  than  the  testator  had  at  the  time 
of  making  his  will.  Forrester  v.  Lord  Leigh, 
1  Amb.  173;  Clifton  v.  Burt,  1  P.  Wms.  679; 
Howe  V.  Earl  of  Dartmouth,  7  Ves.  Jr.  147; 
Mllnes  V.  Slater,  8  Ves.  Jr.  305;  Redf.  Wills, 
pt.  2,  471:  Mirehouse  v.  Scaife,  2  Mylne  & 
C.  695 ;  Masters  v.  Masters,  l  P.  Wms.  424. 
In  this  country  no  devise  of  real  estate  will 
be  regarded  as  specific  unless  it  c<mtains  a 
description  of  the  estate  sufiicient  to  enable 
the  devisee  to  indemnify  the  same.  In  re 
Woodworth's  Estate,  31  Cal.  595,  610,  614 
(clHng  Redf.  Wills,  pt  2,  870). 

"A  'specific  legacy*  or  *devise'  is  a  gift 
by  will  of  a  specific  article  or  part  of  the 
testator's  estate,  which  is  identifie<l  and  dis- 
tinguished from  all  other  things  of  the  same 
kind  and  which  may  be  satisfied  only  out  of 
tbe  particular  thing."  White  v.  White,  53 
S.  E.  371, 372, 73  S.  C.  261  (quoting  and  adopt- 
intf  18  Bncy.  Law,  714). 


While  at  common  law  all  devises  of 
land  were  regarded  as  specific  devises,  a  tes- 
tamentary gift,  to  be  specific,  must  be  of  a 
designated  article  or  of  a  specific  part  of  the 
testator's  realty,  and  hence  a  devise  of  one- 
third  of  all  his  real  property  Is  not  specific. 
When  a  will  devised  to  testator's  wife  "one- 
third  of  all  my  property,  both  real,  personal 
and  mixed,  of  "which  I  shall  die  seised  and 
possessed  or  to  which  I  shall  be  entitled  at 
the  time  of  my  decease,"  the  devise  of  land 
to  the  widow  was  not  a  "specific  devise." 
Wilts  V.  Wilts,  130  N.  W.  906,  907,  151  Iowa, 
149. 

"Testator  gave  land  described  by  street 
and  number  and  by  boundaries  to  his  broth- 
ers, and  other  land  similarly  described  to 
his  sons.  By  a  codicil  he  revokerl  the  devise 
to  his  brothers  and  gave  the  proi)erty  to  his 
children,  to  accumulate  as  well  as  moneys  at 
interest,  etc.,  not  otherwise  ai>propriated." 
Held,  tliat  the  devise  to  the  children  of  the 
lands  described  was  a  "specific  devise"  and 
not  chargeable  with  the  payment  of  general 
•legacies,  under  Civ.  Code,  §§  1357,  1359,  1360, 
1362,  defining  specific  devises,  esjecially 
where,  at  the  time  of  the  making  of  the  will, 
the  testator  had  sufficient  personal  property 
to  satisfy  the  general  legacies.  In  re  Paint- 
er's E.^tate,  89  Pac.  98,  99,  150  Cal.  498,  11 
Ann.  Cas.  760. 

Under  a  will  directing  the  executor  to 
sell  all  real  estate  of  which  testator  should 
die  seised,  except  a  building  named,  and  giv- 
ing all  his  residuary  estate  to  his  sister.  If 
living  at  his  death,  the  building  constitutes 
a  part  of  the  residuary  estate,  subject  to  the 
general  rule  that  where  testator  makes  a 
general  gift  of  legacies,  and  then,  without 
creating  any  express  trust  for  their  payment, 
makes  a  general  residuary  disposition  of  the 
whole  estate,  the  real  estate  will  be  charged 
with  the  legacies,  and  the  building  cannot 
he  held  to  be  a  "specific  devi.se"  not  so  liable, 
on  the  ground  that,  as  the  direction  to  sell 
included  all  real  estate  but  the  building,  noth- 
ing except  it  would  pass  under  the  reslduarj' 
devise.  Tyler  v.  Tallman,  68  Atl.  948,  949, 
29  R.  I.  57. 

SPECIFIC  INSURANCE 

Two  blanket  marine  policies  of  insurance 
insured  all  merchandise  belonging  to  insured 
from  the  moment  it  became  his  property.  In 
Yucatan,  until  discharged  from  the  steamer, 
in  Boston,  fixing  the  rate,  but  left  the  amount 
of  the  premium  and  insurance  to  be  deter- 
mined by  the  Invoice,  which  might  not  arrive 
until  after  the  cargo.  Held,  that  the  policies 
were  contracts  for  "specific  insurance."  Pea- 
body  V.  Liverpool  &  L.  &  G.  Ins.  Co.,  50  N.  E. 
526,  527,  171  Mass.  114. 

SPECIFIC  liEGACY 

See,  also.  General  Legacy. 

Legacies  are  divided  into  two  classes — 
specific  and  general.    A  ''specific  legacy"  is 
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a  bequest  of  a  particular  thing  that  can  be 
dlstlngaished  from  others  of  the  same  kind. 
In  re  Parsons'  Estate,  129  N.  W.  955,  150 
Iowa,  280. 

"Specific  legacy"  la  defined  by  Civ.  Code, 
I  1357,  to  be  a  legacy  of  a  particular  thing 
specified  and  distinguished  from  all  others 
of  the  same  kind  belonging  to  the  testator. 
In  re  Painter's  Estate^  89  Pac.  98,  100,  150 
€al.  498,  11  Ann.  Cas.  760.  ^ 

An  enumeration  of  specific  articles  in  a 
residuary  clause  does  not  make  the  bequest 
''specific"  as  to  such  articles,  but  a  gift  Is 
specific,  where  the  specified  things  are  so  enu- 
merated as  to  distinguish  them  from  the 
residue  Kemp  y.  Dandison,  135  N.  W.  270, 
271,  169  Mich.  578,  Ann.  Cas.  1913D,  1042. 

A  "specific  legacy"  is  a  bequest  of  a  spec- 
ified part  of  a  testator's  i>ersonal  estate,  dis- 
tinguished from  all  others  of  the  same  kind. 
In  re  Fisher,  87  N.  T.  Supp.  567,  568,  93  App. 
Dlv.  186  (citing  Crawford  v.  McCarthy,  64  N. 
a.  277,  159  N.  y.  514). 

A  "specific  legacy"  is  a  gift  by  will  of  a 
specific  article,  or  part  of  testator's  estate, 
which  is  identified  and  distinguished  from  all 
other  things  of  the  same  kind,  and  which 
may  be  satisfied  only  by  the  delivery  of  the 
particular  thing  bequeathed.  In  re  Matth- 
ews, 107  N.  Y.  Supp.  301,  302,  122  App.  Diy. 
605;  White  v.  White,  53  S.  B.  371,  372,  73  S. 
C.  261. 

A  "specific  legacy"  la  a  bequest  of  a  spe- 
dfle  thing  or  fund  that  can  be  separated  out 
of  all  the  rest  of  testator's  estate  of  the  same 
kind  so  as  to  Individualize  it,  and  enable  it  to 
be  delivered  to  the  legatee  as  a  particular 
thing  or  fund  bequeathed.  Palmer  v.  Pal- 
mer's Estate,  75  AU.  130, 132, 106  Me.  25, 19 
Ann.  Cas.  1184. 

A  "specific  legacy"  is  a  gift  by  will  of  a 
specific  article  of  testator's  estate  distin- 
guished from  all  other  things  of  the  same 
kind,  and  which  can  be  satisfied  only  by  the 
delivery  of  such  particular  thing.  In  re 
Snyder's  Estate,  66  Atl.  157,  217  Pa.  71,  11 
L.  R.  A.  (N.  S.)  49,  118  Am.  St  Rep.  900,  10 
Ann«  Cas.  488. 

A  "specific  legacy"  is  a  gift  of  particular 
specified  things,  or  of  the  proceeds  of  the  sale 
of  specified  things,  or  of  a  specific  fund  or  a 
defined  portion  thereof,  and  it  is  satisfied  by 
the  delivery  of  the  specific  property  indenti- 
fied  as  the  subject  of  the  gift,  and  where  the 
same  is  not  owned  by  testator  at  his  death 
the  legatee  takes  nothing,  for  he  has  no  claim 
on  the  general  assets.  Weed  v.  Hoge,  83  AtL 
636,  688,  85  Conn.  490,  Ann.  Cas.  1913C,  542. 

"A  'specific  bequest'  is  a  testamentary 
gift  of  a  part  of  the  donor's  personal  proper- 
ty, whldi  corporal  object  or  chose  in  action 
is  so  accurately  described  that  it  can  be  iden- 
tified from  all  other  things  of  its  kind."  A 
"specific  bequest,"  within  B.  &  0.  Comp.  { 


1171,  exempting  personalty  specifically  be- 
queathed from  the  payment  of  debts  so  long 
as  any  property  of  the  estate  not  specially 
devised  or  bequeathed  remains  unsold,  is  a 
testamentary  gift  of  a  part  of  testator's  per- 
sonalty so  accurately  described  that  it  can  be 
identified  from  all  other  things  of  its  kind. 
In  re  Noon's  Estate,  88  Pac.  673,  675,  49  Or. 
286  (citing  1  Rop.  Leg.  191;  Johnson  v.  Goss, 
128  Mass.  433;  In  re  Woodworth's  Estate, 
31  Cal.  595). 

"A  'specific  legacy*  Is  a  gift  not  only  of 
the  thing  or  fund  itself,  but  of  all  its  pro- 
duce, from  the  time  of  the  testator's  death." 
A  "specific  legacy"  is  "a  gift  by  will  of  a 
specific  article  or  part  of  the  testator's  es- 
tate, which  is  identified  and  distinguished 
from  all  other  things  of  the  same  kind,  and 
which  may  be  satisfied  only  by  the  delivery 
of  the  particular  thing."  Such  legacies  "car- 
ry any  accessions  that  may  accrue  by  way  of 
increase  or  interest  after  the  death  of  the 
testator."  Gordon  t.  James,  39  South.  18,  23, 
86  Miss.  719,  1  U  R.  A.  (N.  S.)  461  (citing  In 
re  Hodgman's  Estate,  35  N.  E.  660, 140  N.  Y. 
428). 

"A  'specific  bequest'  of  personal  proper- 
ty is  the  bequest  of  a  particular  thing  or 
money  specified  and  distinguished  from  all 
others  of  the  same  kind,  as  of  a  horse,  or  of 
money  in  purse."  "A  legacy  of  a  particular 
thing  specified  and  distinguished  from  all 
others  of  the  same  kind  belonging  to  the  tes- 
tator is  specific."  Underbill  says  that  a  "spe- 
cific legacy  is  a  gift  of  a  particular  thing  or 
of  money  specified  and  distinguished  from  all 
things,  and  which  at  the  execution  of  the 
will  is  owned  by  the  testator,  as  of  a  horse,  or 
a  piece  of  plate,  or  of  money  in  purse,  stocks 
of  a  corporation,  and  the  like."  "A  'specific 
legacy'  is  one  that  can  be  separated  from  the 
body  of  the  estate  and  pointed  out  so  as  to 
individualize  it  and  enable  it  to  be  delivered 
to  the  legatee  as  a  thing  sui  generis."  "A 
legacy  is  specific  when  it  is  a  bequest  of  a 
specific  article  of  the  testator's  i)ersonal  es- 
tate, distinguished  from  all  others  of  the 
same  kind,  as,  for  Instance,  of  a  particular 
horse,  or  piece  of  plate,  money  in  a  purse  or 
chest,  a  particular  stodc  in  the  public  funds, 
or  a  bond  or  other  security  for  money."  It 
has  been  said:  "A  specific  legacy  is  some- 
times distinguished  from  the  rest  of  the  tes- 
tator's estate,  and  it  is  sufficient  if  it  can  be 
specified  and  distinguished  from  the  rest  of 
the  testalv^r's  estate  at  the  time  of  his  de- 
cease." Underbill  states  that  the  very  es- 
sence of  a  "specific  legacy"  is  absent  in  the 
above  example,  as  the  testator  does  not  give 
the  articles  specifically  which  may  be  readily 
identified  as  owned  by  him  at  the  execution 
of  his  will.  In  re  Campbell's  Estate,  75  Pac 
851,  853,  27  Utah,  361  (quoting  definitions 
from  1  Underbill,  Wills,  §407;  In  re  Wood- 
worth's  Estate,  31  Cal.  505:  Estate  of  Apple, 
6  Pac.  7,  66  CaL  432;  Harper  y.  Bibb,  47  Ala. 
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547;   Lorlng  v.  Woodward,  41  N.  H.  891;  1 
Bop.  Leg.  170). 

"A  'specific  legacy*  Is  a  bequest  of  a  par- 
ticular article  or  specified  part  of  the  testa- 
tor's estate  which  Is  so  described  and  dis- 
tinguished from  all  other  articles  or  parts  of 
the  same  as  to  be  capable  of  being  Identified." 
Bequests  of  rents  not  In  existence  at  the  time 
of  making  the  will,  the  proceeds  of  a  sale  of  a 
storehouse  left  after  paying  the  mortgage  on 
it,  and  taxes  and  money  In  bank  after  paying 
expenses  and  doctor's  bill  are  specific  legacies. 
Manlove  v.  Gaut,  2  Tenn.  Oh.  App.  410,  446. 

Where  the  thing  bequeathed  Is  by  the 
terms  of  the  will  Individuated  so  that  it  is 
distinguished  from  all  others  of  the  same 
kind,  it  is  a  "specific  legacy,"  and  hence  a  be- 
quest of  all  '*my  household  goods,  cash  on 
hand  or  in  bank,  life  Insurance  and  all  other 
personal  property  of  every  description"  was 
a  "specific  legacy"  so  far  as  the  household 
goods,  cash,  and  insurance  were  concerned, 
though  a  "general  legacy*'  as  to  any  other 
property  passing  by  the  bequest  Keams  v. 
Kearas,  76  Att.  1042,  77  N.  J.  Eq.  463,  140 
Am.  8t  Bep.  675. 

A  bequest  of  life  insurance  of  a  specified 
amount  in  a  company  named  is  a  "specific 
legacy,"  whidi  carried  with  it  the  gift  of  all 
its  aocretiona  In  re  Gans'  Will,  112  N.  Y. 
Bupp.  269,  262,  60  Misc.  Bep.  282. 

A  bequest  of  aU  wheat  of  which  testator 
was  the  owner  stored  on  lands  belonging  to 
him  and  one-half  of  all  grain  that  might  be 
raised  on  such  lands  during  a  year  named 
was  a  "specific  bequest"  Bock  v.  Zlmmer- 
mann,  126  N.  W.  265,  266,  25  S.  D.  237. 

A  bequest  of  "aU  money  that  I  may  have 
In"  a  certain  bank  "except  therefrom  the  sum 
of  fifteen  hundred  ($1,600)  dollars,"  which 
was  otherwise  disposed  of  by  the  will,  is  a 
"specific  legacy"  as  are  other  bequests  in 
form.  "I  direct  that  five  hundred  ($600)  dol- 
lars of  said  money  (herein  before  referred  to 
in  the  Omaha  National  Bank)  be  paid  to  my 
grandson."  In  re  Bush's  Estate,  131  N.  W. 
602,  604,  89  Neb.  834. 

The  payee  of  a  note  dying  In  1908  made 
title  following  bequest  to  the  promisor,  who 
then  owed  a  balance  of  $1,000  on  the  note: 
"I  give  and  bequeath  to  my  son  ♦  ♦  ♦ 
the  sum  of  $1,0(K)  to  be  paid  as  follows: 
Said  sum  to  be  credited  on  a  promissory  note 
I  now  hold  against  him  for  the  sum  of  $1,3(X).'' 
And  by  order  of  a  probate  court  of  another 
state  made  in  1906  that  amount  was  credited 
on  the  note,  and  It  was  ordered  sold,  and  the 
purchaser  sued  thereon  to  recover  interest 
from  1903.  Held,  that  the  credit  given  to  the 
promisor  was  a  "specific  legacy,"  to  which 
the  legatee's  right  of  property  became  fixed 
at  the  time  of  the  payee's  death,  and  that 
neither  the  estate  nor  plalntllT,  its  assignee, 
^pere  thereafter  entitled  to  interest.  Martin 
V.  Barger,  114  Pac  505-507,  62  Wash.  672. 


BemonstratlTe  or  ceneral  l^t^ej  dls- 
tiai^iiislied 

The  distinction  between  a  specific  and  a 
demonstrative  legacy  Involves  not  merely  a 
technical  question  depending  for  its  solution 
solely  upon  the  precise  language  of  the  be- 
quest, but  a  substantial  inquiry  respecting 
the  intention  of  the  testator  as  shown  by  the 
terms  of  the  particular  legacy,  examined  in 
connection  with  all  the  other  provisions  of 
the  will.  A  specific  legacy  is  a  bequest  of  a 
specific  article  or  particular  fund  which  can 
be  distinguished  from  all  the  rest  of  the  tes- 
tator's estate  of  the  same  kind,  while  a  gener- 
al legacy  is  payable  out  of  the  general  assets 
of  the  estate.  In  re  Stilphen,  60  Atl.  888- 
890,  100  Me.  146,  4  Ann.  Cas.  168. 

A  legacy  is  a  general  legacy  and  not  "spe- 
cific" where  so  given  as  not  to  amount  to  a  be- 
quest of  a  particular  thing  or  money  distin- 
guished from  all  other  things  of  the  same 
kind.  In  re  Barton's  Estate,  118  N.  T.  Supp. 
1087,  1090,  64  Misc.  Bep.  242. 

A  "demonstrative  legacy"  is  one  of  a  cer- 
tain amount  or  quantity,  the  particular  fund 
or  personal  property  being  pointed  out  from 
which  it  Is  to  be  paid  or  taken;  it  differing 
from  a  "general  legacy"  in  that  it  does  not 
abate  upon  Insufficiency  of  assets,  and  from 
a  "specific  legacy"  in  that  there  is  recourse 
for  its  payment  from  the  general  estate  in 
the  event  of  ademption.  Thompson  v.  Ste- 
phens, 75  S.  E.  136,  137,  138  Ga.  205. 

A  "general  legacy"  is  one  payable  out  of 
the  general  assets  of  testator's  estate,  while 
a  "specific  legacy"  Is  a  gift  by  will  of  a  spe- 
cific article  or  particular  part  of  an  estate, 
which  is  identified  and  distinguished  from  all 
others  of  the  same  nature,  and  Is  to  be  satis- 
fied only  by  the  delivery  and  receipt  of  the 
particular  thing  given.  A  bequest  by  testa- 
trix of  any  and  all  sums  that  might  thereafter 
be  payable  to  her  or  her  estate,  as  the  pro- 
ceeds of  any  Insurance  on  her  husband's  life, 
to  her  husband's  five  sisters,  or  such  of  them 
as  should  be  living  at  the  time  such  insur- 
ance money  should  be  actually  collected  and 
received  by  testatrix's  executors,  etc.,  was  a 
"specific  legacy."  Nusly  v.  Curtis,  85  Paa 
846,  847,  36  Colo.  464,  7  L.  B.  A.  (N.  S.)  692, 
118  Am.  St  Bep.  113, 10  Ann.  Cas.  1134. 

A  "general  legacy"  Is  a  gift  of  personal 
property  by  a  last  will  and  testament  not 
amounting  to  A  bequest  of  a  particular  thing 
or  money  or  of  a  particular  fund  designated 
from  all  others  of  the  same  kind.  A  "specific 
legacy"  is  a  bequest  of  a  specified  part  of  a 
testator's  personal  estate  distinguished  from 
all  others  of  the  same  kind.  A  "demon- 
strative legacy"  is  a  bequest  of  a  certain 
sum  of  money,  stock,  or  the  like  payable  out 
of  a  particular  fund  or  security.  Whether  a 
legacy  is  specific  or  not  must  necessarily  de- 
pend upon  the  nature  of  the  thing  referred  to 
and  described  in  the  wiU.  If  the  thing  be 
capable  of  individuality  as  a  ring  or  picture 
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or  if  it  be  an  assemblage  of  things  as  a  li- 
brary or  a  cabinet  or  something  capable  of 
being  operated  by  sensible  distinctions  as  the 
property  of  a  particular  estate,  in  all  such 
cases  the  description  in  the  will  sets  fortli 
with  distinctness  the  subject  of  bequest  and 
makes  it  specific.  AVhetlier  a  bequest  couched 
in  general  terms  is  specific  or  otherwise  de- 
Veuds  on  this:  If  the  things  falling  within 
the  terms,  when  enumerated,  are  in  their  na- 
ture specific,  then  the  legacy  is  specific,  other- 
wise it  is  not.  Where  testator  bequeathed  to  a 
legatee  all  the  claims  held  by  testator  against 
his  fatlier  and  all  his  interest  in  the  fathers 
estate,  such  legacy  was  .specitic.  Ilogers  v. 
Rogers,  45  S.  E.  17G,  177,  67  S.  C.  1G8, 100  Am. 
St.  Kep.  721  (quoting  and  adopting  definitions 
in  Drawford  v.  McCarthy,  54  X.  E.  1>78,  15i) 
N.  Y.  514;  Pell  v.  Ball.  SiK'ers'  Eq.  48;  citing 
18  Enc.  Law,  711,  714,  721). 

A  be<iuest  of  the  use  of  the  ^500  be- 
queathed to  testatrix  by  her  brother  for  life, 
the  same  to  be  paid  to  another  on  the  death 
of 'the  first  legatee,  was  a  "specific  legacy"  in 
fact,  but  it  was  a  general  legacy  if  the  fund 
was  not  in  such  distinct  form  that  it  was 
identifiable  when  the  will  was  made.  In  re 
Getman,  113  N.  Y.  Supp.  67,  68,  128  App.  Div. 
767. 

Stock,  bonds,  or  seoiirlties 

A  bequest  of  **my  stock,  right,  title  and 
interest"  in  a  certain  company  was  a  "specific 
legacy."  Kearns  v.  Kearns,  76  Atl.  1042,  77 
N.  J.  Eq.  453,  140  Am.  St.  Rep.  575. 

Where  a  legacy  of  bonds  or  securities  is 
intended  to  be  a  gift  of  the  bonds  and  secu- 
rities si)ecified,  and  such  bonds  and  securities 
are  the  only  source  for  the  payment  of  the 
legacy,  tlie  legacy  is  a  "specific  legacy"  of  the 
bonds  or  securities,  and  not  of  the  money  in 
them  or  secured  by  them,  and,  if  the  si)ecific 
security  is  disposed  of  or  extinguished,  the 
rule  of  redemption  applies,  and  the  legacy  is 
gone.  Blair  v.  Scribner,  57  Atl.  318,  326,  65 
X.  J.  Eq.  498. 

"A  *specific  legacy  or  devise'  is  a  gift  by 
will  of  a  specific  article  or  part  of  the  testa- 
tor's estate,  which  is  Identified  and  distin- 
guished from  all  other  parts  of  the  same  kind, 
and  which  may  be  satisfied  only  by  the  de- 
livery of  the  particular  thing."  Thus,  where 
one  clause  of  a  will,  standing  by  itself,  be- 
queathed certain  shares  of  stpck,  the  legacy 
was  a  specific  one.  Waters  v.  Hatch,  79  S. 
W.  916,  922,  181  Mo.  262. 

At  the  time  of  making  his  will,  testator's 
estate  consisted  of  certain  securities  of  which 
he  thereafter  died  possessed.  By  his  will  he 
gave  to  his  vrite  $17,000  "to  be  paid  to  her 
out  of  securities  which  I  now  hold.  Instead  of 
cash."  Held,  that  the  legacy  was  a  specific 
one  and  is  to  be  paid  out  of  the  securities 
which  were  a  part  of  the  estate  of  testator. 
Allen  V.  Allen.  74  Atl.  274,  276,  76  N.  J.  Eq. 
245,  139  Am.  St.  Rep.  758. 


SPECIFIC  LEGATEE 

"A  'specific  legatee'  is  one  who  has  a  be- 
quest of  a  particular  thing,  distinguished 
from  all  others  of  the  same  kind."  In  re 
Goggin's  Estate,  88  N.  Y.  Supp.  557,  560,  43 
Misc.  Rep.  2;i3. 

SPECIFIC  PERFORMANCE 

"Specific  performance"  is  an  equitable 
remedy,  which  compels  .such  substantial  per- 
formance of  the  contract  as  will  do  justice 
between  the  parties.  Sugar  v.  Froehllch,  82 
N.  E.  414,  416,  229  111.  397. 

"Specific  performance"  of  contracts  is  a 
purely  equitable  remedy,  being  a  substitute 
for  the  legal  remedy  of  compensation  when 
it  is  inadequate  or  impracticable,  and  lies 
within  sound  judicial  discretion  on  considera- 
tion of  the  particular  surrounding  circum- 
stances. Brown  &  Sons  v.  Boston  &  M.  R. 
R.,  76  Atl.  092,  695,  106  Me.  248. 

"Si>eclfic  performance"  contemplates  that 
the  party,  against  whom-  such  relief  is  sought, 
has,  by  hLs  contract  and  covenant,  agreed  to 
do  some  certain  specific  thing  which  the  court 
can  order.  Morey  v.  Terre  Haute  Traction 
&  Light  Co.,  93  N.  E.  710,  714,  47  Ind.  App.  16. 

"Specific  performance"  rests  on  the  sound 
reasonable  discretion  of  the  court,  llathcock 
V.  Soci6t6  Anonyme  La  llorldienne,  46  South. 
481,  482,  54  Fla.  631. 

"Specific  performance"  is  a  matter  of 
sound  judicial  discretion,  controlled  by  es- 
tablished principles  of  equity,  and  it  will  be 
granted  or  withheld  by  the  court  upon  a  con- 
sideration of  all  the  circumstances  of  each 
particular  case.  Offutt  v.  Offutt,  67  Atl.  138. 
139.  106  Md.  236,  12  L.  R.  A.  (N.  S.)  232,  124 
Am.  St.  Rep.  491. 

The  remedy  by  "specific  performance"  Is 
within  the  legal  discretion  of  the  court,  and 
is  not  a  matter  of  strict  right,  and  when  the 
conduct  of  a  purchaser  in  a  contract  for  the 
purchase  of  land  has  created  conditions  ren- 
dering it  ineiiuitable  for  the  court  to  Inter- 
fere and  specifically  enforce  the  contract, 
there  is  no  hardship  in  treating  an  abandon- 
ment as  conclusive  and  In  refusing  to  permit 
a  retraction.  Cox  v.  Raider,  101  N.  W.  531, 
5:^3,  138  Mich.  249. 

To  warrant  "specific  performance"  of  a 
contract  to  sell  land,  the  description  of  the 
subject-matter  must  l)e  as  definite  and  certain 
as  that  retjulred  in  a  deed.  Fordyce  Lumber 
Co.  v.  Wallace,  107  S.  W.  160,  85  Ark.  1. 

'*It  is  not  necessary,  in  order  to  sustain 
the  right  to  a  *spe<:iflc  performance,'  that  at 
the  time  such  performance  is  sought  to  be 
compelled  the  vendor  should  have  a  complete 
equitable  or  legal  title  to  the  land  which  he 
contracted  to  convey.  It  is  sufficient  that 
he  then  have  some  interest  in  the  property. 
It  is  no  answer  for  a  vendor  to  say,  when 
specific  performance  is  sought  under  his  con- 
tract, that  the  interest  or  title  which  the  de- 
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cree  seeks  to  affect,  Is  not  as  complete  as  he 
agreed  to  convey.  If  the  vendee  is  willing 
to  enforce  the  contract  against  a  lesser  in- 
terest, or  a  less  perfect  title,  it  does  not  lie 
with  the  vendor  to  object  on  that  account 
It  is  only  when  the  vendor  has  no  title  or  in- 
terest in  the  lands  at  all  that  such  a  decree 
will  not  be  awarded,  for  the  very  good  reason 
that  courts  will  not  attempt  to  re<iuire  done 
what  it  is  impossible  to  do.  If,  however,  the 
vendor  has  any  interest  in  the  property  con- 
tracted to  be  conveyed,  the  vendee  may  en- 
force the  contract  as  to  whatever  Interest  he 
may  possess/*  Farnuni  v.  Clarke,  84  Pac. 
166-170,  148  Cal.  610. 

SPECIFIO  REPAIRS 

Work  of  excavating  earth  forming  a 
causeway  crossing  a  great  pond,  and  substi- 
tuting therefor  a  bridge  at  a  different  grade, 
constituted  "spieciflc  repairs,"  within  Pub.  St., 
c.  49,  §§  10,  65,  under  which  no  notice  to  abut- 
ting owners  is  required.  Blgelow  v.  City 
Council  of  City  of  Worc«ester,  48  N.  E.  1,  2, 
169  Mass.  300. 

A  street  was  laid  out  in  1872  by  an  order 
which  established  its  grade;  but,  though 
opened  to  travel,  the  grade  was  not  made  as 
established  until  1807,  when  the  board  of 
aldermen  declared  the  grade  as  fixed  in  1872, 
and,  without  any  concurrent  vote  of  the  city 
council,  instructed  the  superintendent  of 
streets  to  bring  the  street  to  such  grade.  The 
mayor  and  board  of  aldennen,  with  the  con- 
current vote  of  the  city  council,  alone  had 
authority  to  establish  a  street  grade.  Peti- 
tioner, claiming  damages  by  reason  of  the 
work  done,  filed  a  petition  within  a  year  from 
the  expiration  of  80  daj's  after  the  filing  of 
a  preNious  petition  for  damages  with  the 
mayor  and  board  of  aldermen,  as  required  by 
Pub.  St.  c.  52,  in  cases  of  objections  to  or- 
dinary repairs.  It  was  held  that  the  work 
done  under  the  1897  order  conld  not  be  re- 
garded as  ••specific  repairs,"  under  Pub.  St. 
c.,49,  since  specific  repairs  could  only  be  or- 
dered by  officers  authorized  to  establish  a 
grade,  and  that  the  work  must  be  treated  as 
ordinary  repairs.  Albro  v.  City  of  Fall  Riv- 
er, 56  N.  K.  894,  895.  175  Mass.  590. 


Distinctly  and  specifically,  see  Distinctly. 

SPECIFICATION 

See  Plans  and  Specifications. 
Plans  distingulshe<l,  see  Plan. 

A  construction  contract  required  the 
work  to  be  done  according  to  certain  "si)eclfi- 
cations,"  under  which  the  manner  of  doing 
the  work  and  materials  to  be  used  were  par- 
ticularly set  out.  The  contract  then  contain- 
ed several  paragraphs,  grouped  under  the 
designation  of  "general  stipulations."  The 
contractor's  contract  with  a  subcontractor  de- 
clared the  "specifications'*  of  the  construction 


contract  to  be  a  part  thereof  and  to  govern 
the  same.  Held,  that  the  '^general  stipula- 
tions" of  the  construction  contract  constitut- 
ed a  portion  of  the  "specifications,"  within 
the  meaning  of  tlie  subcontractor's  contract, 
and  consequently  constituted  a  part  thereof. 
McGregor  v.  J.  A.  Ware  Const.  Co.,  87  S.  W. 
981,  983,  188  Mo.  611. 

Rev.  St.  1899,  §  5859,  as  amende<l  by 
I^ws  1901,  p.  65,  requires  contracts  for  street 
improvements  to  l)e  let  to  the  lowest  bidder 
on  plans  and  si)eciflcations  filed  with'  the 
city  clerk.  Held,  that  the  word  "plans"  as 
used  means  a  profile,  drawing,  or  picture 
showing,  in  a  general  way,  the  character  of 
the  work,  while  '•specifications'*  means  a  de- 
tailed statement  of  the  character  of  the  Im- 
provements, the  purpose  of  the  provision  be- 
ing that  by  filing  plans  and  specifications  in- 
formation would  be  furnished  to  enable  bid- 
ders to  intelligently  figure  the  cost ;  and, 
where  there  was  nothing  complicated  or  illfll- 
cult  to  understand  about  grading  or  paving 
the  .street  to  be  improved,  and  all  the  details 
of  the  work  were  fully  stated,  both  in  the 
ordinance  authorizing  It  and  in  the  specifica- 
tions filed,  the  oniLsslon  to  file  plans  did  not 
invalidate  the  contract.  McCoy  v.  Randall, 
121  S.  W.  31,  34,  222  Mo.  24. 

Drainage  Law  (Laws  1895,  pp.  271*296, 
c.  115),  §  2,  provides  that  the  petition  for  the 
organization  of  a  drainage  district  shall  con- 
tain a  description  of  the  proposed  system 
of  drainage,  designating  the  outlet,  route, 
branches,  and  terminal.  Section  9,  as  amend- 
ed by  Laws  1905,  p.  362,  c.  175,  provides  for 
the  filing  of  a  i)etltion  showing  that  the  pro- 
posed system  of  drainage  is  neces-sar}'  to 
drain  the  lands  described,  together  with  **spec- 
ifi^ations**  for  its  constniction,  with  plsns  and 
drafts  of  artificial  appliances.  Section  14  pro- 
vides that,  in  case  the  damages  for  the  right  of 
way  amount  to  more  than  the  benefits,  the  pro- 
ceeding shall  be  dismissed.  Section  18  pro- 
vides for  the  const  iTiction  of  the  improve- 
ment. Section  19  provides  for  the  manner  of 
doing  the  work,  and  prohibits  any  change 
in  the  system,  except  on  the  consent  of  the 
owners  benefited.  It  was  held  that  there 
could  be  no  misunderstanding  as  to  what  the 
word  "spccificatioifs"  means  In  this  connec- 
tion ;  that  it  was  here  apijlled  to  a  public 
improvement,  and  its  use,  together  with  the 
use  of  the  words  "necessary  plats  and 
plan.s,"  and  the  further  words  providing  for 
drafts  of  any  artificial  appliances  or  eijuip- 
ment  necessary  in  aid  of  the  improvement, 
together  with  the  estimated  cost  thereof,  in- 
dicate that  such  a  system,  with  plans  and 
specifications,  is  to  be  prepared  and  submit- 
ted in  the  petition  as  will  enable  the  commis- 
sioners, in  the  event  of  Its  approval  and  adop- 
tion, to  proceed  in  contracting  for  and  con- 
structing the  improvement,  without  change. 
State  ex  rel.  Matson  v.  Superior  Court,  Skagit 
'  County,  85  Pac.  264,  268,  42  Wash.  491. 
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Xbl  aroUteotnre 

The  word  "spedflcatioii/'  when  used  in  a 
bnilding  contract,  means  a  detailed  statement 
of  each  i>articalar  part  of  the  work  to  be 
done,  usually  prepared  by  the  architect,  to 
amplify  the  details  of  the  plans.  Fowler  v. 
Bushby,  125  N.  Y.  Supp.  890,  891,  69  Misc. 
Rep.  341. 

The  term  "specifications/'' as  used  in  a 
building  contract,  ordinarily  means  a  detail- 
ed and  particular  account  of  the  structure 
to  be-  built,  including  the  manner  of  its  con- 
struction and  the  materials  to  be  used. 
Woollacott  V.  Meekin,  91  Pac.  612,  615,  151 
Gal.  701,  dissenting  opinion  (quoting  the  defi- 
nition in  Baltimore  &  O.  B.  Ck>.  v.  Stewart, 
29  AU.  964,  79  Md.  487). 

The  "plans"  and  "specifications"  for  the 
construction  of  a  large  building  should  be 
definite,  specific,  and  certain,  in  Justice  both 
to  the  contractor  and  the  owner.  Nave  y. 
McOrane,  118  Paa  82,  85, 19  Idaho^  111. 

In  patents 

In  Rev.  St  {  4916,  authorizing  the  issu- 
ance of  a  reissue  patent  where  the  original 
is  inoperative  or  invalid  "by  reason  of  a  de- 
fective or  insuflicient  specification,"  the  word 
"specification,"  by  settled  construction,  may 
include  the  claims  as  well  as  the  technical 
specifications  preceding  them.  McDowell  v. 
Ideal  Concrete  Mach.  Co.,  187  Fed.  814,  820, 
109  O.  O.  A  574. 

SPECIFICATION  OF  EBROR 

See  Distinct  Specification  of  Error. 

SPECIFY 

See    Substantially  as   Specified;    Time 
Specified. 

"Specify"  means  to  mention  spedflcally 
or  explicitly,  to  state  in  full  and  explicit 
terms  or  explicitly  and  in  detail,  name  ex- 
pressly, distinctly,  and  particularly.  A.  M. 
DlUow  &  Co.  V.  City  of  MontlceUo,  124  N.  W. 
186,  189,  145  Iowa,  424. 

Where  a  town  council  passed  a  resolution 
declaring  that  it  was  desirable  and  necessary 
to  lay  out  a  new  street  between  two  poinlo 
specified,  and  application  ;was  made  for  the 
appointment  of  commissioners  to  lay  out  the 
same  after  the  publication  of  a  notice  recit- 
ing the  resolution,  the  notice  was  not  suffi- 
cient under  a  statute  declaring  that  the  no- 
tice shall  "specify"  the  nature  and  extent  of 
the  intended  improvement,  inasmuch  as  the 
resolution  failed  to  specify  the  exact  location 
of  the  street  In  re  Mt  Pleasant  Ave.,  10  B. 
I.  320,  826. 

SPECIFY  FOB 

"In  the  plush  trade,  the  words  'specified 
for*  have  a  technical  meaning,  and  signify 
the  giving  of  instructions  in  respect  to  the 
printing."  Aikman  v.  Wahnetah  Silk  Co., 
96  N.  X.  Supp.  1067,  1068,  110  App.  Dlv.  191. 


8PECIFYINO  OUT 

The  term  "specifying  out,"  as  used  In 
contracts  made  In  the  iron  trade,  means  fur- 
nishing specifications  or  designations  of  the 
kind  of  iron  desired  for  delivery.  Moran 
Bolt  &  Nut  Mfg.  Co.  V.  St  Louis  Car  Co.,  109 
S.  W.  47,  49,  210  Mo.  715. 

SPECULATE— SPECULATION 

Engaged  in  speculating,  see  Engaged. 

"Speculate"  means  to  "take  the  risk  of 
loss  in  view  of  possible  gain."  Arentsen  v. 
Moreland,  99  N.  W.  790,  796,  122  Wis.  167, 
65  L.  R.  A.  973, 106  Am.  St  Rep.  951,  2  Ann. 
Cas.  628  (quoting  C^tury  Dictionary). 

One  of  the  definitions  of  "speculate"  is 
to  take  the  risk  of  loss  in  view  of  possible 
gain.  Century  Diet.  The  authorities,  both 
English  and  American,  are  to  the  effect  that 
a  vendor  who  agrees  to  convey  what  he  at 
the  time  knows  that  he  has  no  right  to  con* 
vey,  because  the  title  is  in  another,  thereby 
assumes  the  risk  of  acquiring  the  title  and 
making  the  conveyance,  or  responding  in 
damages  for  the  vendee's  loss  of  the  bargain. 
Such  contracts  are  speculative  in  character, 
and  the  party  giving  them  understands  the 
risk  he  assumes  when  the  covenant  is  enter- 
ed into.  Such  contracts  for  the  future  de- 
livery of  personal  property  have  frequently 
been  characterized  by  this  and  other  courts 
as  "speculative"  in  character.  Lawson  y. 
Cobban,  99  Pac.  128, 130, 38  Mont  138. 

SPECUIJIlTIVE  BAMAGE8 

Damages  are  speculative  when  the  prob- 
ability that  a  circumstance  will  exist  as  an 
element  for  compensation  is  conjectural.  The 
term  is  usually  applied  in  cases  of  breach  of 
contract,  when  compensation  is  sought  for 
loss  of  uncertain  or  remote  profits,  not  within 
the  understanding  of  the  parties,  or  where 
there  is  an  uncertainty  as  to  whether  the 
party  has  been  in  fact  damaged,  or  wheth^ 
the  damages  result  from  the  act  of  the  other 
party,  or  where  they  are  wholly  uncertain  In 
measure  or  extent  The  rule  against  the  re- 
covery of  "speculative  damages"  is  generally 
directed  against  uncertainty  as  to  cause  rath- 
er than  as  to  uncertainty  as  to  measure  or 
extent;  that  is,  if  it  is  uncertain  whether 
defendant's  act  caused  any  damages,  or 
whether  the  damages  proved  flowed  from  the 
defendant's  act,  there  may  be  no  recovery  of 
such  uncertain  damages,  whereas  uncertainty 
which  affects  merely  the  measure  or  extent 
of  the  injury  suffered  does  not  bar  a  recovery. 
Crlchfield  v.  Julia,  147  Fed.  65,  70,  71,  77  0. 
C.  A  297  (citing  And,  Law  Diet ;  Anvil  Blin. 
Co.  V.  Humble,  14  Sup.  Ct.  876,  153  U.  S.  540, 
38  L.  Ed.  814 ;  Taylor  v.  Bradley,  39  N.  Y. 
129,  100  Am.  Dec.  415;  Wakeman  v.  Wheeler 
&  W.  Mfg.  Co.,  4  N.  E.  264.  101  N.  T.  205,  54 
Am.  Rep.  676;  Bluegrass  Cordage  Co.  v. 
Luthy,  33  S.  W.  835,  98  Ky.  583;  In  re  Stem, 
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316  Fed.  604,  54  0.  O.  A.  60;  Allen  T.  Field, 
130  Fed.  641,  66  O.  0.  A.  19). 

In  an  action  for  Injuries  cansed  to  plain- 
tiff's property  by  the  explosion  of  a  boiler 
on  property  of  defendant,  the  probable  loss 
of  profits  which  plaintiff  might  have  earned 
during  the  rebuilding  of  his  mill  depend  on  so 
many  contingencies  that  such  damages  are 
termed  '^specnlatlve/'  and  are  not  recover- 
able. James  McNeil  &  Bro.  Co.  v.  Crndble 
Steel  Co.,  56  Atl.  1067, 1071, 207  Pa.  403. 

Plaintiffs,  cattle  sellers  In  Baltimore, 
sent  a  telegram  to  their  agent  In  Chicago  on 
the  evening  of  July  13,  1904,  directing  him.  If 
he  could  purchase  "reasonably,"  to  ship 
Thursday  for  the  succeeding  Monday's  mar- 
ket "four  to  six"  car  loads  of  market  cattle. 
Defendant  negligently  failed  to  deliver  the 
message  until  it  was  too  late  for  the  agent  to 
comply  therewith,  though  the  agent  testified 
that  if  he  had  received  the  message  In  the 
ordinary  course  he  would  have  shipped  the 
cattle.  Plaintiffs  testified  that  they  had  a 
regular  line  of  customers  on  the  Baltimore 
market,  and  that  If  they  had  been  shipped 
one  of  the  plaintiffs  testified  "he  was  satis- 
fied" the  cattle  wonld  have  brought  $5  a  head 
profit,  "had  they  arrived  on  the  market  day." 
There  was  no  evidence  whether  the  agent 
would  have  purchased  four  or  six  loads,  nor 
any  certainty  that  the  cattle  would  have  ar- 
rived In  time,  nor  that  plaintiffs  suffered  loss 
by  purchasing  other  cattle  to  fill  their  orders. 
Held,  that  the  evidence  was  too  speculative 
to  sustain  a  recovery  of  $5  a  head  for  the 
number  of  cattle  that  could  have  been  loaded 
In  six  cars  as  the  profits  plaintiffs  lost  by 
defendant's  default.  Western  Union  Tel.  Co. 
V.  N.  Lehman  &  Bro.,  67  AtL  241, 244, 106  Md. 
318, 14  Ann.  Cas.  736. 

SPECtTXJLTITE  BISK 

The  word  "speculative"  means  disposed 
towards  speculation,  as  distinguished  from 
Investment  An  assignment  of  a  life  Insur- 
ance policy  to  a  third  person,  not  a  relative 
or  creditor  and  having  no  Insurable  Interest 
in  the  life  of  the  Insured,  Is  invalid  as  a  spec- 
ulative risk.  Mutual  Life  Ins.  Co.  v.  Lane, 
151  Fed.  276,  284. 

VFHOVULTOn 

See  Ticket  Speculator. 

SPEECH 

Liberty  of  speech,  see  Liberty  of  Speech 
and  the  Press. 

SPEED 

See  Excessive  Speed;   Moderate  Speed; 
Safe  Speed. 

"Speed*'  is  a  relative  term,  and  whether  a 
certain  speed,  at  which  a  car  was  propelled, 
resulting  In  Injury  to  a  railroad  employ^,  is 
negligence,  must  to  some  extent  depend  upon 
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the  location,  conditions,  and  surroundings, 
and  is  usually  a  question  for  the  Jury. 
Adams.  V.  Cleveland  C,  C.  &  St.  L.  R,  Co., 
90  N.  B.  882,  383,  248  lU.  19L 

SPEEDY  AND  ADEQUATE  REMEDY 

A  remedy  does  not  fall  to  be  "speedy  and 
adequate"  because  by  pursuing  it  through  the 
ordinary  course  of  law  more  time  would  be 
probably  consumed  than  In  prohibition  pro- 
ceedings sought  to  be  used.  Hubbard  v.  Jus- 
tice's Court  of  San  Jose  Tp.,  89  Paa  865,  866, 
5  CaL  App.  90  (quoting  Agassiz  v.  Superior 
Court,  27  Pac.  49,  90  Cal.  101). 


See  Plain,  Speedy,  and  Adequate  Bemedy. 

The  remedy  by  appeal  or  certiorari  as  to 
a  void  Judgment  is  not  adequate  or  "speedy," 
in  the  sense  required  to  exclude  relief  by  in- 
junction. Worrall  v.  H.  S.  Chase  &  Co.,  123 
N.  W.  338,  340,  144  Iowa,  665. 

SPEEDY  TRIAIi 

The  term  "speedy,"  as  used  In  the  guar- 
anty of  speedy  criminal  trials,  being  a  word 
of  indeterminate  meaning,  permits  legislative 
definition  to  some  extent.  State  v.  Webb,  70 
S.  £.  1064, 1065,  155  N.  O.  426. 

A  "speedy  trial,"  guaranteed  by  the  Con* 
stitutlon,  means  a  trial  as  soon  after  Indict- 
ment as  the  prosecution  can,  with  reasonable 
diligence^  prepare  for  it,  regard  being  had  to 
the  terms  of  court,  or  a  trial  conducted  ac- 
cording to  fixed  rules,  regulations,  and  pro- 
ceedings, free  from  vexatious,  capricious,  and 
oppressive  delay.  State  v.  Eeefe,  98  Pac. 
122,  126, 17  Wyo.  227,  22  L.  B.  A.  (N.  S.)  896, 
17  Ann.  Cas.  161. 

A  "speedy  trial"  means  a  trial  regulat- 
ed and  conducted  by  fixed  rules  of  law,  and 
any  delay  created  by  the  operation  of  those 
rules  does  not  work  prejudice  to  any  consti- 
tutional right  of  the  defendant  Sample  v. 
State,  36  South.  367,  368,  138  Ala.  259. 

The  several  continuances  of  trial  on  the 
first  indictment,  considered  In  connection 
with  the  trials  on  the  other  Indictments,  did 
not  violate  the  constitutional  provision  re- 
quiring a  "speedy  trial"  to  defendant  charg- 
ed with  crime.  State  v.  Dilts,  69  Atl.  255, 
256,  76  N.  J.  Law,  410. 

The  provision  of  the  state  Constitution 
that  accused  persons  shall  have  a  "speedy 
public  trial"  should  be  so  construed  as  to  al- 
low officers  representing  the  state  In  prosecut- 
ing criminal  offenses  reasonable  time  in 
which  to  secure  the  attendance  of  witnesses. 
This  right  Is  carefully  guarded  by  laws  re- 
quiring due  diligence  on  the  part  of  such 
officers  in  bringing  parties  to  trial,  and  pro- 
viding that  after  a  reasonable  delay  the  de- 
fendant shall  be  discharged  from  custody. 
State  V.  Pratt,  107  N.  W.  538,  540,  20  S.  D. 
440, 11  Ann.  Cas.  1049. 
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A  "speedy  trial/'  as  provided  for  by 
Mansf.  Dig.  Ark.  §§  2192,  2193,  means  a  trial 
conducted  according  to  tlie  fixed  rules,  regu- 
lations, and  proceedings  at  law,  free  from 
vexatious,  capricious,  and  caust»less  delays  by 
the  officers  of  the  state  or  county  upon  whom 
devolves  the  prosecution  or  deteriuinatlon  of 
criminal  cases,  and  unless  good  cause  to  the 
contrary  is  shown,  a  i^erson  indicted  under 
the  law  in  force  in  the  Indian  Territory  prior 
to  statehood  is  entitled  to  be  tried  before  the 
end  of  the  third  term  of  the  court  after  the 
return  thereof.  State  ex  rel.  Sims  v.  Carutli- 
ers,  98  Pac.  474,  482, 1  Okl.  Cr.  428. 

The  right  of  a  ''speedy  trial"  is  necessa- 
rily relative.  It  is  consistent  with  delays 
and  dei)ends  upon  circumstances.  It  secures 
rights  to  a  defendant.  It  does  not  preclude 
tlie  rights  of  public  justice.  The  term 
"speedy  trial,"  as  it  occurs  in  the  Constitu- 
tion, has  been  judicially  interpreted  as  mean- 
ing generally  a  trial  as  soon  after  the  indict- 
ment as  the  prosecution  can  with  reasonable 
diligence  prepare  for,  regard  being  had  to  the 
terms  of  court.  Where  relator  was  indicted 
at  the  October,  1909,  term  of  the  district 
court,  which  term  ended  February  4,  1910, 
and  on  February  8th  a  special  term  of  said 
court  was  convened  with  a  special  judge  at 
the  instance  and  request  of  relator,  for  the 
purpose  of  hearing  his  motion  to  quash  the 
indictment,  and  another  special  term  was 
convened  February  28,  1910,  with  a  special 
judge,  and  the  next  regular  term,  which  was 
to  continue  until  May  81,  1910,  convened  on 
March  7,  1910,  and  the  Legislature  by  Act 
March  25,  1910,  provided  that  the  regular 
term  of  said  district  court  should  commence 
on  the  first  Mondays  In  January,  May,  and 
October  of  each  year,  relator's  substantial 
right  to  a  speedy  trial  was  not  violated. 
State  ex  rel.  lilubauks  v.  Cole,  109  Pac.  7.'i6, 
74;;,  4  Okl.  Cr.  25  (quoting  and  adopting, 
Beavers  v.  Haubert,  25  Sup.  Ct.  573.  198  V, 
S.  77,  49  L.  Ed.  950;  12  Cyc.  498,  citing  and 
adopting  Kx  parte  State,  70  Ala.  482;  Sample 
V.  State,  36  South.  3G7,  138  Ala.  259). 

Rev.  Code  1852,  as  amended  to  1893,  p, 
858,  c.  116,  §  17,  provides  that,  if  any  person 
shall  be  committed  for  treason  or  felony,  and 
shall  not  be  indicted  and  tried  at  the  next 
term  of  the  court  where  such  crime  is  cog- 
nizable, he  shall  be  set  at  liberty  on  ball, 
unless  it  appear  by  afKilavit  that  the  wit- 
nesses for  the  state  could  not  then  be  had, 
and,  if  the  prisoner  shall  not  be  Indicted  and 
trie»d  at  the  second  term  after  coniniltnient, 
he  shall  be  discharged.  Hebl.  that  where  ac- 
cused, charged  with  violating  the  election 
law,  was  Indicted  at  the  May,  1906.  term  of 
court,  and  the  case  was  continued  at  the 
September  term  on  the  application  of  the 
state,  defendant,  not  having  insisted  on  a 
trial  at  that  term,  was  not  entitled  to  dis- 
missal on  being  cjilfVd  for  trial  at  the  Xovem- 
l)er  term.  State  v.  Tyre  (Del.)  67  Atl.  199, 
201,  6  PennewiU.  343. 


SPENDTHRIFT 

SPENDTHRIFT  CLAUSE 

A  clause  in  a  trust  deed  that  the  said 
trustee,  party  of  the  second  part,  shall  hold 
principal,  increase,  and  income  of  said  fund, 
free  from  all  claims,  attachments,  judgments, 
executions,  and  liens  of  every  nature  by 
creditors,  against  either  of  said  parties  of  the 
ilrst  part,  and  the  said  imrtles  of  the  first 
part  shall  not  have,  nor  shall  either  of  them 
have,  any  power  to  anticipate,  charge,  or 
incumber  the  said  principal  fund  or  any  part 
thereof,  or  the  increase,  Interest,  or  income 
thereof,  or  in  any  way  defeat  the  intent  of 
this  Instrument  as  herein  expressed,  which  is 
to  make  provision  for  the  support,  mainte- 
nance, and  personal  comfort  of  the  parties 
of  the  first  part,  free  from  liens  and  claims 
of  creditors,  is  called  a  "spendthrift  clause.'* 
Wright  v.  I^upp,  62  Atl.  464,  465,  70  N.  J. 
l^q.  130. 

SPENDTHRIFT  TRUST 

Where  a  trust  is  created,  so  that  neither 
the  interest  nor  the  principal  could  be  reach- 
ed by  theif  creditors,  it  is  called  a  "spend- 
thrift trust."  Merrill  v.  Preston,  72  N.  E. 
941,  942,  187  Mass.  197. 

A  "spendthrift  trust"  Is  created  where 
property  is  left  to  a  trustee,  the  proceeds  to 
be  usQd  for  the  supix>rt  of  a  de.siguated 
beneficiary,  in  which  case  the  beneficiary's 
Interest  may  not  be  subjected  to  the  payment 
of  his  debts.  Merchants'  Nat  Bank  v.  Crist, 
118  N.  W.  394.  395,  140  Iowa,  308,  23  L.  R. 
A.  (N.  S.)  520,  132  Am.  St.  Rep.  267. 

A  trust  created  to  provide  for  the  main- 
tenance of  thfi  beneficiary,  and  at  the  same 
time  securing  it  against  his  improvidence  and 
incapacity  for  self -protection,  is  what  is 
known  as  a  "si)endthrift  trust."  Bennett  v. 
Bennett,  75  N.  11.  .T^O,  341,  il7  111.  434,  4  L. 
R.  A.  (N.  S.)  470. 

A  "spendthrift  trust"  is  defined  as  one 
created  with  a  view  of  providing  a  fund  for 
the  maintenance  of  another,  at  the  same  time 
securing  it  against  his  own  inii)rovidence  or 
incapacity  for  self-proteetion,  provisions 
against  alienation  of  the  fund  by  the  volun- 
tary act  of  the  beneficiary  or  In  invitum  by 
his  creditors  being  the  usual  incidents  of  such 
trusts.  Croom  v.  Ocala  IMumbing  &  Electric 
(^o.,  57  South.  243,  244,  02  Fla.  460. 

The  will  of  a  testatrix,  giving  her*  son 
the  annual  ineome  of  her  trust  estate,  and  in 
terms  preventing  him  from  alienating  it,  or 
his  creditors  from  reaching  it.  creates  a 
"si)en(l thrift  trust.''  Olsen  v.  Youngermau, 
113  X.  W.  938,  939,  136  Iowa,  404. 

"Spendthrift  trusts"  are  defined  as  those 
trusts  which  are  created  with  a  view  to  pro- 
viding a  fund  for  the  maintenance  of  anoUier 
and  at  the  stime  time  securing  it  against  his 
own  improvidence  or  Incapacity  for  self-pro- 
tection.   The  fact  that  the  beneficiaries  of 
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such  trust  may  be  active,  sober,  frugal  busi- 
ness men  does  not  affect  its  character,  nor 
is  it  essential  to  the  creation  of  such  a  trust 
that  tlie  immunity  of  the  fund  from  the 
claims  of  creditors  be  specifically  provided 
for.  If  such  a  result  is  accomplished  by  the 
terms  of  the  will,  it  is  sufficient.  Wagner  v. 
Wagner,  149  lU.  App.  73,  84;  Id.,  91  N.  E. 
66,  244  111.  101, 18  Ann.  Cas.  490. 

A  "spendthrift  trust"  is  the  term  com- 
monly used  to  designate  a  trust  created  for 
the  maintenance  of  the  cestui  (lue  trust  and 
to  secure  the  fund  against  the  Improvidence 
of  the  cestui  que  trust.  The  English  rule, 
which  has  been  adopted  in  most  of  the  states 
of  this  Union,  is  that  it  is  against  the  policy 
of  the  law  for  the  grant  to  be  so  limited  that 
a  donee  shall  have  the  possession  and  enjoy- 
ment of  the  property,  but  shall  not  have  the 
pow^er  of  alienation,  or  that  the  property 
shall  not  be  liable  for  his  debts.  Under  the 
£)nglish  law  it  is  c9mpetent  to  make  the  es- 
tate determinable,  as  upon  the  bankruptcy  of 
the  donee,  in  which  event  the  estate  is  to  re- 
vert to  the  donor,  or  to  some  person  specified 
in  the  grant.  In  such  case  the  creditor  is 
deprived  of  the  estate  by  the  act  which  de- 
prives the  donee  thereof.  But  where  no  such 
provision  for  the  determination  of  the  estate 
is  contained  in  the  grant,  the  property  will 
pass  to  the  assignee  in  bankruptcy.  The 
American  doctrine  differs  from  the  English 
rule,  and  is  thus  stated  in  26  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  p.  139:  "This  doctrine  is 
that  it  is  lawful  for  a  testator  or  grantor  to 
create  a  trust  estate  for  tlie  life  of  the  ces- 
tui que  trust,  with  the  provision  that  the 
latter  shall  receive  and  enjoy  the  avails  at 
times  and  in  amounts  either  fixed  in  the  in- 
strument or  left  to  the  discretion  of  the 
trustee,  and  that  such  avails  shall  not  be  sub- 
ject to  alienation  by  the  beneficiary  nor  lia- 
ble for  his  debts."  A  deed  conveyed  the  title 
to  the  grantee  on  condition  that  the  land 
should  not  be  liable  for  any  debts  of  the 
grantee  then  existing,  or  that  he  might  con- 
tract during  a  specified  number  of  years,  and 
that  the  grantee  should  have  no  right  to  in- 
cumber or  dispose  of  the  laQd  for  a  certain 
period  except  to  dispose  of  it  by  will.  Held, 
that  a  ''spendthrift  trust"  was  not  created, 
there  having  been  no  trust  estate,  the  grantee 
not  having  been  limited  to  the  enjoyment  of 
the  income,  his  right  not  being  limited  to 
support,  he  having  taken  an  absolute  fee, 
and  having  had  the  right  of  possession.  Kess- 
ner  v.  Phillips,  88  S.  W^  66,  67,  189  Mo.  515, 
107  Am.  St.  Rep.  368,  3  Ann.  Cas.  1005. 

Testator's  will  provided  that  a  share  of 
his  estate  should  be  held  in  trust  for  a  daugh- 
ter, a  married  woman,  to  "her  sole  and  sepa- 
rate use"  during  her  life,  so  that  she  might 
enjoy  the  net  income  free  from  the  control 
of  any  husband,  that  she  should  have  power 
to  dispose  of  the  principal  fund  by  will,  and 
that,  in  default  of  such  will,  it  should  go  to 
her  heirs.     Held,  that  neitlier  the  principal 


nor  the  income  of  the  fund  could  be  subjected 
to  fhe  claim  of  her  attorneys  for  services  in 
advising  her  in  relation  to  the  management 
of  tlie  fund,  the  fund  being  in  possession  of 
the  court,  and  neither  the  principal  nor  in- 
come being  a  "separate  estate,"  but  the  will 
created  a  mere  "spendthrift  trust."  Castree 
V.  Shotwell,  68  Atl.  774,  775,  73  N.  J.  Eq. 
590. 

SPENT  GINGER 

The  article  known  as  "spent  ginger," 
which  is  a  by-product  from  the  treatment  of 
ginger  root  in  the  manufacture  of  ginger  ex- 
tract, etc.,  and  consists  of  a  dried  cake  of 
ginger  particles,  is  held  to  be  "ginger  root, 
unground,"  as  enumerated  in  Tariff  Act 
July  24,  1897,  c.  11,  §  2,  Free  List,  par.  667, 
30  Stat.  201.  I.€wis  German  &  Co.  v.  United 
States,  137  Fed.  817,  70  C.  0.  A.  315. 

SPICE 

The  residuum  In  the  process  of  decorti- 
cating pepper  berries,  consisting  of  the  inner 
cuticle  in  the  form  of  a  powder,  which  with- 
out further  grinding,  is  mixed  with  ground 
pepper  as  an  adulterant,  is  dutiable  under 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
G,  par.  287,  30  Stat.  173,  as  "spices  not  spe- 
cially provided  for."  Frame  &  Co.  v.  United 
States,  143  Fed.  692,  693. 

SPIKER 

A  "spiker"  is  a  railroad  workman  whose 
duty  it  is  to  drive  spikes  into  the  cross- ties, 
by  which  the  track  rails  are  held  in  place. 
Nocita  V.  Omaha  &  C.  B.  St  Ry.  Co.,  131  N. 
W.  214,  89  Neb.  209. 

SPILLWAY 

As  structure,  see  Structure. 

SPINDLES 

The  word  "spindles,"  used  In  relation 
to  mills  or  factories,  signifies  more  than  a 
pin  or  rod  on  which  yarn  or  thread  is  tw^ist- 
ed,  and  Is  used  as  a  unit,  of  mea.sure  or  ca- 
pacity of  the  mill.  Including  all  the  machin- 
ery and  appliances  necessary  to  operate  it, 
so  that  the  statement  of  the  number  of  spin- 
dles in  a  mill  fairly  signifies  to  those  ac- 
quainted with  mills  and  mill  property  the 
sixe  and  capacity  of  the  mill,  though  in  the 
case  of  either  a  cloth  or  yarn  mill  the  num- 
ber of  certain  kinds  of  the  machines  might 
vary  according  to  the  quality  or  kind  of 
yarn  or  cloth  produced.  So  a  description  of 
a  cotton  or  woolen  mill  in  a  list  of  property' 
filed  with  the  assessors  under  Pub.  St.  c.  11, 
by  stating  the  number  of  spindles  in  the  mill, 
is  sufficient,  where  the  assessors  knew  that 
cloth  as  well  as  yarn  was  manufactured; 
the  spindles  in  the  mill  being  taken  as  the 
unit  of  measure  of  its  capacity,  and  the  state- 
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ment  Including  by  implicatton  all  other  neces- 
sary machinery.  Troy  Cotton  &  Woolen 
Manufactory  v.  City  of  Fall  River,  46  N.  B. 
d9,  100,  167  Mass.  517. 

SPINE 

See  Railway  Spina. 

SPINNING  MILL 

A  machine  which  doubles  raw  skein  silk 
is  called  a  "spinning  mill."  Klots  v.  United 
States,  189  Fed.  600,  607,  71  C.  a  A.  680. 

SPIRIT— SPIRITS 

See   Ardent    Spirits;    Neutral    Spirits; 
Proof    Spirit;     Single-Stamp    Spirits. 

Cordials  are  "spirits  manufactured  or 
distilled  from  grain  or  other  materials,"  as 
that  phrase  Is  used  In  section  3,  Tariff  Act 
July  24,  1897,  c.  11,  80  Stat  203,  and,  when 
Imported  from  France,  are  subject  to  the  re- 
duced rate  of  duty  provided  for  such  spirits 
In  the  reciprocal  commercial  agreement  with 
that  country  (30  Stat  1774)  negotiated  under 
the  authority  of  said  section.  United  States 
Y.  Julius  Wile  Bro.  &,  Co^  130  Fed.  331,  64 
0.  C.  A.  577. 

SPIRITUALISM 

Belief  In  as  Insane  delusion,  see  Insane 
Peluslon. 

"Spiritualism''  may  be  defined  as  a  be- 
lief In  the  power  of  some  departed  spirits  to 
communicate  with  the  living  by  means  of 
mediums.  City  of  Chicago  v.  Payne,  160  IIL 
App.  641,  642. 

SPIRITUOUS  LIQUORS 

"Spirituous  liquor"  Is  that  which  is  in 
whole  or  In  part  composed  of  alcohol,  ex- 
tracted by  distillation,  such  as  whisky,  bran- 
dy, or  rum ;  these  being  regarded  as  spiritu- 
ous and  Intoxicating  liquors,  without  the 
necessity  of  proof.  Marks  v.  State,  48  South. 
864,  868,  159  Ala.  71,  133  Am.  St.  Rep.  20. 

The  term  ''spirituous  liquors**  Includes 
malt  liquors  as  weU.  State  v.  Dowdy,  58  S. 
E.  1002-1003,  145  N.  C.  432  (citing  State  v. 
Glersch,  4  S.  E.  193,  98  N.  C.  720). 

There  la  a  marked  distinction  between 
"spirituous"  and  "malt"  liquors.  The  former 
Is  obtained  by  distillation;  the  latter,  by  fer- 
menting an  Infusion  of  malt.  The  qualifying 
words  "spirituous"  and  "malt**  are  therefore 
not  synonymous  terms,  and  the  employment 
of  either  cannot  be  understood  as  imply- 
ing the  use  of  the  other,  so  as  to  permit  the 
disjunctive  "or,**  as  used  In  the  phrase  "spir- 
ituous or  malt  liquors,**  set  out  In  the  com- 
plaint, to  be  construed  as  "to  wit,**  such  as 
spirituous  liquor  or  whisky,  malt  liquor  or 
beer,  vinous  liquor  or  wine,  etc    The  specific 


charge  that  Wong  Sing  sold  "spirituous  and 
malt  liquors,"  assuming  that  these  kinds  of 
beverages  were  blended  so  as  to  be  embraced 
In  a  single  transaction,  Is  rendered  uncertain 
by  the  subsequent  statement  In  the  complaint 
that  he  sold  either  "spirituous  or  malt  liq- 
uors." Under  ordinances  forbidding  the  sale 
of  "any  spirituous  or  malt  liquors,"  and  mak- 
ing each  sale  a  separate  and  distinct  offense, 
an  Information  charging  a  sale  of  "spirituous 
and  malt  liquors,*'  or  spirituous  or  malt  liq- 
uors, was  not  sufficient  under  Code  Cr.  Proa 
§§  1306,  1308,  requiring  that  the  accusation 
be  as  direct  and  as  certain  as  the  crime  charg- 
ed, and  that  it  charge  but  one  crime,  and  in 
one  form  only.  Wong  Sing  v.  City  of  Inde- 
pendence, 83  Pac.  387,  389,  47  Or.  231* 

St  1898,  c.  1565c  prohibiting  the  sale  of 
any  spirituous,  malt,  ardent,  or  Intoxicating 
liquors  or  drinks  In  no-license  territory,  when 
considered  in  connection  with  section  1566,  as 
amended  by  Laws  1905,  p^  620,  e.  341,  provid- 
ing that  proof  of  the  sale  of  any  malt,  ciplr- 
Ituous,  vinous,  or  distilled  liquor  shall  be 
deemed  proof  of  the  sale  of  intoxicating  liq- 
uors, etc.,  is  violated  by  a  sale  of  malt  liq- 
uors or  drinks  which  ai%  the  product  where 
the  alcohol,  produced  by  fermentation,  of 
which  malting  Is  a  preliminary  process,  re- 
mains In  the  liquor  drawn  off  from  the  malt, 
or  by  a  sale  of  "spirituous  liquors"  or  drinks 
which  are  the  product  where  the  alcohol  \b 
separated  by  distillation  so  that  the  liquor 
separated  contains  a  percentage  of  alcohol, 
or  by  a  sale  of  ardent  liquors  or  drinks,  or  by 
a  sale  of  intoxicating  liquors  or  drinks,  and 
hence  a  sale  of  malt  liquor  containing  alcohol 
Is  an  offense,  though  the  beverage  Is  a  non- 
Intoxlcant  Pennell  v.  State,  123  N.  W.  115, 
116,  141  Wis.  35. 

IntoaKieatias  liquor  syBoiiTmova 

As  intoxicating  liquor,  see  Intoxieatlng 
Liquor.    . 

The  qualifying  phrase,  "which  produces 
Intoxication,"  In  Rem.  &  Bal.  Code,  i  6288, 
prohibiting  the  sale  or  giving  away  of  *'malt, 
spirituous  or  vinous  liquor  •  ♦  •  or  any 
essence  ♦  ♦  ♦  compound  •  •  •  which 
produces  Intoxication,**  refers  only  to  the 
enumerated  essences  and  compounds  preced- 
ing it,  and  does  not  qualify  "spirituous  Uq- 
uor"  which  is  deemed  intoxicating.  State 
V.  Bailey,  121  Pac.  821,  822,  67  Wash.  836 
(dtlng  7  Words  and  Phrases,  pp.  6610-6615). 

While  all  'Spirituous  liquors"  are  intoxi- 
cating, and  by  force  of  statute  all  intoxicat- 
ing liquors  are  ardent  spirits,  it  Is  certain 
that  all  ardent  spirits  are  not  "spirituous 
liquors.'*  "Malt  liquors,**  for  instance,  are 
Intoxicating,  but  cannot  be  classed  as  spiritu- 
ous. Donithan  v.  Commonwealth,  64  S.  E. 
1050,  109  Va.  845  (citing  17  A.  &  B.  Enc.  Law, 
203 ;  State  v.  Oliver,  26  W.  Va.  422,  53  Am,. 
Rep.  79;  Com.  v.  Llvermore,  70  Mass.  [4 
Gray!  20:  Foldham  v.  City  of  Morrison,  1 
IIL  App.  460). 
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Proof  of  ao  unlawful  sale  of  a  mixture, 
preparation,  or  Uquid  ••which  will  produce 
intoxication"  will  sustain  a  conviction  upon 
an  indictment  charging  the  unlawful  sale  of 
••spirituous  liquors,  wine,  porter,  ale,  beer 
and  drinks  of  Uke  nature*'  without  a  state 
license  therefor.  For  the  purpose  of  chapter 
82,  I  1,  of  the  Code  of  1809,  such  mixture, 
preparation,  or  liquid  is  in  law  ••spirituous 
liquor,"  whether  it  he  such  in  fact  or  not 
State  Y.  Good,  49  S.  B.  121,  122,  56  W.  Va, 
215. 

Aleoliol 

Pure  alcohol  is  within  the  term  ••spiritu- 
ous and  intoxicating-  Uquors."  Marks  v. 
State,  48  South.  864, 868, 159  Ala.  71, 133  Am. 
St  Rep.  20. 

Alcohol  is  Judicially  recognized  as  a 
"spirituous  and  intoxicating  liquor."  Cure- 
ton  V.  State,  70  S.  E.  332,  333. 136  Ga.  600. 

Older 

Cidor  is  not  to  be  considered  a  *'*spirltu- 
COS  liquor,"  and  it  is  not  a  malt  liquor,  whis- 
ky, brandy,  wine,  ale,  beer,  or  any  mixture 
thereof.  Donithan  v.  Commonwealth,  64  S. 
B.  1050,  109  Va.  846. 

SPITE  FENCE 

•••Spite  fences"  are  fences,  often  high  and 
unsightly,  erected  to  annoy  a  neighbor  or  ad^ 
Joining  landowner  by  obstructing  his  air, 
light,  or  view.  Anthony  Wilkinson  Live 
Stock  Co.  y.  Mcllquam,  83  Pac.  364,  368,  14 
Wya  209,  B  L.  R.  A.  (N.  S.)  733  (citing  Allen 
T,  Kinyon.  1  N.  W.  863,  41  Mich.  282;  Kuz- 
niak  ▼.  Koztninski,  66  N.  W.  275,  107  Mich. 
444,  61  Am.  St  Rep.  344;  Wood,  Nuis.  [2d 
Ed.]  I  6). 

A  landowner  has  no  rU/jk  to  maintain  a 
"spite  fence,"  which  is  one^Rcted  solely  for 
the  malicious  purpose  of  vexing  and  injuring 
another  landowner  In  the  enjoyment  of  his 
land.  Norton  y.  Randolph  (Ala.)  58  South. 
283,  285,  40  L.  R.  A.  (N.  S.)  129. 

SPITTING  OR  COUGHING  OF  BLOOD 

The  term  "spitting  or  coughing  of  blood," 
as  used  in  a  question  by  a  medical  examiner 
to  an  applicant  for  life  insurance,  means  the 
disorder  so  called,  whether  the  blood  comes 
from  the  lungs  or  the  stomach.  Eminent 
Household  of  Columbian  Woodmen  y.  Pra- 
ter, 103  Pac.  558,  563,  24  Okl.  214,  23  L.  R.  A. 
(N.  S.)  917,  20  Ann.  Cas.  287. 

SPLENDID  INVESTMENT 

The  statement  that  a  purchase  of  proper- 
ty is  a  ''splendid  Inyestment,"  made  at  the 
same  time  and  in  connection  with  representa- 
tions as  to  conditions  which,  if  true,  would 
necessarily  follow  the  conclusion  expressed 
by  such  statement,  since  It  forms  a  part  of 
and  giyes  color  to  the  representations  as  an 
entirety,  cannot  be  taken  as  vhot  air**  or  re- 


garded as  "puffing,"  but  must  be  considered 
as  a  part  which  goes  to  make  up  the  whole 
of  the  representations,  and,  further  than  this, 
it  cannot  he  taken  as  a  statement  or  repre- 
sentation of  prospectiye  profits  on  the  inyest- 
ment  Collins  y.  Chipman,  95  S*  W.  666,  670, 
41  T^x.  Ciy.  App.  563. 

SPLIT 

Telepl&one  wives 

"SpUtting**  a  pair  of  telephone  wires  to 
make  a  connection  is  done  when  by  electrici- 
ty some  of  the  wires  in  a  cable  are  disabled, 
leaying  others  defectiye,  and  one  good  wire  of 
a  pair  is  connected  with  another  good  wire 
of  another  pair.  Cumberland  Telegraph  ft 
Telephone  Co.  y.  Kelly,  160  Fed.  816,  87  C. 
C.  A.  268,  15  Ann.  Cas.  1210. 

Switch 

The  expression  ''split  the  switch"  means 
that  in  some  unknown  manner  the  switch  has 
so  far  opened  that  the  wheels  of  a  car  leay^ 
the  main  track  and  proceed  on  the  switch 
track.  Simone  y.  Rhode  Island  Co.,  66  Atl. 
202,  203,  28  R.  I.  186,  9  U  R.  A.  (N.  S.)  740. 

Where  a  switch  tongue  is  Jarred  by  the 
forward  trucks  or  wheels  of  a  car  in  passing 
on  the  main  line  rail,  so  as  to  catch  the  wheels 
of  the  after  truck  and  force  them  onto  the 
switch  rail  while  the  forward  trucks  con- 
tinued on  the  main  rail,  the  car  is  said  to 
*'split  the  switch,*'  as  it  is  expressed,  and  a 
derailment  is  necessarily  produced.  Bir- 
mingham Traction  Co.  y.  Reyille,  34  South. 
981',  984,  136  Ala.  335. 

SPLITTER 

A  ''splitter"  in  a  packing  plant  is  a  per- 
son who  splits  recently  slaughtered  hogs  with 
a  cleayer.  Rendlich  y.  Hammond  Packing 
Co.,  80  S.  W.  683,  106  Mo.  App.  717. 

A  deyise  with  which  it  is  customary  to 
equip  or  guard  fnws  in  a  sawmill,  consisting 
of  a  piece  of  iron  or  steel  about  the  thickness 
of  the  saw  blade,  placed  in  an  upright  posi- 
tion, a  few  inches  back  of  the  saw,  the  top 
extending  only  to  the  top  of  the  saw,  is  known 
as  a  "splitter."  Peterson  y.  Union  Iron 
Works,  93  Pac.  1077,  48  Wash.  505. 

SPOLIATOR— SPOLIATION 

The  doctrine  of  "spoliation"  is  inapplica- 
ble, where  testatrix  requested  another,  who 
was  made  a  beneficiary  by  her  subsequent 
will,  to  retain  a  will  until  he  learned  that 
another  had  been  filed  In  the  probate  court, 
and,  on  learning  that  fact,  such  other  caused 
the  former  will  to  be  destroyed.  In  re  Rog- 
ers' Will,  80  Vt.  259,  67  Atl.  726,  730. 

"Alterations  of  any  sort,  made  in  a  will 
by  a  stranger  to  it,  without  the  knowledge 
of  the  testator,  have  no  effect  whatever,  and 
the  instrument  must  be  admitted  to  probate 
as  it  stood  originally.    Such  changes  are  a 
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mere  'spoliation,*  and  parol  evidence  will  al- 
ways be  received  to  show  the  orij?inal  contents 
of  the  will."  Monroe  v.  Huddart,  113  N.  W. 
149,  150,  79  Neb.  569,  14  L.  R.  A.  (N.  S.)  259. 

"Whatever  inferences,  may  be  drawn 
against  a  party  by  reason  of  his  failure  to 
produce  evidence  in  his  possession,  or  under 
his  control,  are  allowed  on  the  theory  that 
he  willfully  withholds  such  evidence.  His 
conduct,  says  Greeuleaf,  is  attributed  to  his 
supposed  knowledge,  that  the  truth  would 
have  operated  against  him.  ♦  ♦  ♦  He  Is 
treated  in  law  as  a  'spoliator  of  evidence.'  *' 
Lowe  v.  Donnelly.  85  Pac.  318,  319.  3G  Colo. 
292  (quoting  and  adopting  definition  in  Car- 
tier  v.  Troy  Lumber  Co.,  28  N.  E.  932,  138  lU. 
533.  14  L.  R.  A.  470). 

SPONGE 

The  term  "sponges,"  as  used  in  Tariff 
Act  July  24.  1897,  c.  11,  S  1,  Schedule  A,  par. 
82,  means  natural  "sponges,"  and  does  not  in- 
clude manufactured  rubber  sponges.  Alfred 
H.  Smith  Co.  V.  United  States.  143  Fed.  691, 
692 ;  Id.,  149  Fed.  1022,  79  C.  C.  A.  531. 


SPONTANEOUS 

SPONTANEOUS  COMBUSTION 

As  fire,  see  Fire. 

The  word  "spontaneous,"  when  used  in 
connection  with  combustion,  means  the  In- 
ternal development  of  heat  without  the  action 
of  an  external  agent,  which  may  become  so 
rapid  as  to  produce  Are.  Western  Woolen  ;  SPOUSE 
Mill  Co.  V.  Northern  A.ssur.  Co.,  of  London, 
139  Fed.  637,  639,  72  C.  C.  A.  1. 


1 1368,  O.  L.  1897.  Territory  v.  Davenport, 
124  Pac.  795,  797,  17  N.  M.  214,  41  L.  K.  A. 
(N.  S.)  407. 

SPORTir  ^ 

Plajlng  at  the  game  of  baseball  is  "sport- 
ing," within  the  meaning  of  the  statute  con- 
cerning the  observ'ance  of  Sunday.  Seay  v. 
Shrader,  95  N.  W.  690.  692,  69  Neb.  245. 

SPORTING  HOUSE 

The  so-called  "sporting  houses"  are  hous- 
es of  ill  fame.  Johnson  v.  People,  66  N.  E. 
877,  881,  202  111.  53. 

SPOT  CASH 

As  used  in  a  contract  for  the  purchase  of 
lemons,  the  term  "spot  cash"  had  reference  to 
payment  to  be  made  after  the  lemons  were 
washed,  inspected,  selected,  accepted,  and 
weighed,  and  the  culls  disposed  of.  Central 
Mercantile  Co.  v.  Graves,  88  Pac.  78,  79,  74 
Kan.  7ia 

A  "spot  cash  sale"  means  a  sale  which 
requires  the  buyer  to  pay  cash  for  the  goods 
on  the  delivery  of  the  same.  In  such  a  sale 
the  title  does  not  pass  until  the  goods  are 
paid  for,  and  one  delivering  goods  under  and 
by  virtue  of  such  a  contract  for  sale  has  the 
right  to  replevin  tbe  goods  on  failure  of  the 
buyer  to  pay  the  price.  Mclver  v.  Willlam- 
son-Halsell-Frasier  Co.,  92  Pac.  170,  171,  19 
Okl.  454,  13  L.  R.  A.  (N.  S.)  696. 


SPONTANEOUS  EXCLAMATION 

A  barn  was  destroyed  by  a  fire  which 
originated  the  day  before  on  a  neighboring 
ranch,  whose  man  iger,  with  others,  discov- 
ered the  danger  while  the  fire  was  at  some 
distance  and  vainly  endeavored  to  save  the 
building.  In  an  action  by  the  owner  of  the 
barn  against  the  owner  of  the  ranch,  testi- 
mony that  while  the  barn  was  burning  the 
manager  said  that  he  had  himself  set  out  the 
fire  was  not  competent  evidence  that  he  had 
in  fact  done  so.  The  declaration  of  the  man- 
ager was  not  rendered  competent  by  reason 
of  his  being  the  defendant's  agent,  for  it 
was  a  mere  narration  of  a  i)ast  transaction, 
not  relating  to,  explaining,  or  characterizing 
any  act  in  which  he  was  then  engaged,  and 
the  circumstances  do  not  indicate  that  it  was 
such  a  "spontaneous  exclamation,"  made  un- 
der the  stress  of  nervous  excitement,  that  its 
truth  could  be  presumed  without  being  sworn 
to.  Johnson  v.  McLaln  Inv.  Co.,  100  Pac.  52, 
53,  79  Kan.  423, 131  Am.  St  Rep.  302. 

SPORT 

See  Private  Sports ;  Public  Sport. 

Baseball  does  not  come  within  the  class 
of  ''sports''  prohibited  on  Sunday  by  section 


See  Former  Spouse. 

As  legal  representative,  see  Legal  Repre- 
sentative. 


SPRAG— SPflGGING 


A   "sprag"   is  a  wedge-shaped  piece  of 

wood,  which  is  placed  on  a  track  In  front  of 

the  w^heels  of  a  car  to  bring  the  car  to  a 

*  standstill.    McGrath  v.   Delaware,  L.  &  W. 

R.  Co.,  53  Atl.  207,  208,  68  N.  J.  Law,  425. 

As  applietl  to  mining,  **spragging'*  is  tlie 
insertion  of  a  strong  stick,  called  a  **sprag," 
from  between  the  spoUes  of  one  car  wheel  to 
and  between  the  siwkes  of  the  opposite  wheel, 
so  that,  when  the  si^rag  comes  in  contact 
with  the  body  of  the  car,  it  acts  as  a  brake 
by  preventing  any  further  revolutions  of  the 
wheels,  and  comi»elllng  the  sliding  thereof 
along  the  track  rails.  Colllngwood  v.  Illi- 
nois &  I.  ITnel  Co.,  101  N.  W.  283,  284,  125 
Iowa,  537. 

SPRAWL 

A  boss  in  charge  of  workmen  in  a  quarry 
is  under  no  legal  obligation  to  ascertain  the 
.safety  of  the  place  unless  its  sui>erintendence 
is  committed  to  him,  and  in  any  event  an  in- 
jury to  one  ordereil  by  the  boss  to  shovel 
"siirawl,"  or  loose  rock,  near  where  a  loose 


SPRAY 


663      SPRING  OR  AUTUMN  ELECTION 


rock  in  the  wall  is  likely  to  fall,  cannot  be 
ascribed  to  the  giving  of  the  order  by  the  boss 
unless  he  knew  or  had  reason  to  believe  that 
the*  place  was  unsafe;  and  a  complaint  al- 
learing  negligence  of  the  boss  in  gl\ing  such 
order,  when  by  the  exercise  of  due  diligence 
he  should  have  known  that  the  rock  was  like- 
ly to  t&ll  and  injure  the  servant,  Is  demur- 
rable. Alabama  Consol.  Coal  &  Iron  Co.  v. 
Hammond,  47  South.  248,  249,  156  Ala.  253. 

SPRAY 

"Spray"  is  defined  as  water  dispersed  In 
particles,  as  by  the  wind  or  by  force  of  im- 
pact. Small  showers  of  water,  thrown  in 
minute  whirling  streams  by  a  syringe,  con- 
stitute "spray"  within  this  definition.  Mar- 
vel Co.  V.  Pearl,  I'X^  Fed.  1(10,  162,  66  C.  C. 
A.  226  (cluing  Stand.  Diet.). 

SPREAD 

A  statute,  requiring  certain  papers  to  be 
"spread"  upon  a  named  Ixjok,  Is  to  be  read 
as  if  it  had  said  such  papers  should  be  re- 
t*orded  In  such  book.  Hager  v.  Melton,  66  S. 
E.  13,  15,  66  W.  Va.  62. 

Const.  9  106,  requires  proof  by  affidavit 
of  publication  of  notice  of  intention  to 
apply  for  the  enactment  of  a  local  law  to 
be  "spread"  on  the  journal  of  each  house. 
"While  ordinarily  the  language  employed 
might  he  interpreted  to  mean  to  be  transcrib- 
ed upon  or  written  upon,  yet  it  is  snscei)tibl€ 
of  a  more  extended  definition  or  meaning, 
and  in  order  to  uphold  the  constitutionality 
of  the  act,  there  being  no  express  prohibition, 
nor  one  resulting  from  necessary  implication, 
against  the  doing  of  the  thing  as  it  was  done, 
that  construction  will  be  adopted,  if  reason- 
able, that  will  save  the  statute.  The  pasting 
of  the  written  or  printed  copy  of  the  notice 
and  affidavit  of  notice  upon  the  page  of  the 
journal  was,  in  a  sense,  spreading  the  same 
upon  the  journal,  and  the  doing  of  the  tliiug 
in  the  way  in  which  it  was  done  Indicates  a 
legislative  construction  of  that  provision  in 
the  Constitution,  and  under  all  the  circum- 
.stances  this  legislative  construction  is  enti- 
tled to  some  consideration."  Dudley  v.  Fitz- 
patrick,  39  South.  384,  3S6,  143  Ala.  102. 

SPREADER 

An  iron  spike  placed  imme<1  lately  liehind 
a  iK)wer  saw,  of  sufticient  height  to  prevent 
the  saw  from  catching  the  niateriiil  and 
throwing  the  same  back  with  force  against 
the  operator,  is  called  a  "spreader."  Nickey 
V.  Dougan,  73  N.  E.  288,  289,  34  Ind.  App.  601. 

A  "spreader,"  used  in  connection  with  a 
ripsaw,  is  a  piece  of  iron  or  steel  slightly 
thicker  than  and  set  about  two  inches  be- 
hind the  saw  It  is  to  be  used  with,  so  as  to 
s])i*ead  the  seam  in  the  wood,  and  thereby 
hinder  the  clamping  of  the  saw.     Dean  v.  St. 


Louis  Woodenware  Works,  80  S.  W.  202,  294, 
106  Mo.  App.  167. 

SPRING 

See  Early  Spring ;  Live  Springs. 

Water  rising  to  the  surface  of  the  earth 
from  below,  and  either  flowing  away  in  the 
form  of  a  small  stream  or  standing  as  a  pool 
or  a  small  lake,  is  the  definition  of  a  ''spring.** 
De  Wolfskin  v.  Smith,  89  I*ac.  1001,  1003,  5 
Cal.  App.  176  (quoting  Cent.  Diet.). 

In  an  action  involving  an  alleged  appro- 
priation of  certain  springs,  it  appeared  that 
Certain  so-called  "springs"  occupied  a  space 
of  about  one-half  an  acre,  and  tliat  during  a 
portion  of  the  year  about  10  acres  was 
marshy,  and  a  witness  testified  that  the 
springs  rested  right  on  the  brow  of  a  drop- 
off; that  there  was  quite  a  bit  of  watjer 
standing  around  in  the  springs,  and  it  looked 
like  there  might  be  five  or  six  springs;  but 
the  evidence  showed  that  there  was  no  stream 
leading  into  them,  and  that  the  water  there- 
from formed  no  channel  or  stream  in  leaving, 
though  during  a  portion  of  the  wet  season 
some  of  the  water  would  tlow  down,  for  a 
short  distance  on  the  side  hill,  where  it  would 
disappear  in  the  soil.  Held,  that  the  pools  of 
water  were  not  live  springs,  and  that  they 
constituted  nothing  more  than  a  bog  occa- 
sioned by  seepage  water.  Dickey  v.  Maddux, 
93  Pac.  1090,  1091,  48  Wash.  411. 

SPRING  BACK  BOOK 

"A  'spring  back  book'  is  one  that  is  heay< 
ily  reinforced  with  board  or  some  such  ma- 
terial in  such  a  way  as  will  make  the  back 
close  quickly."  Commonwealth  v.  Bacon 
(Ky.)  Ill  S.  W.  387,  391. 

SPRING  OR  AITTTJMN  EUBCTION 

The  words  "at  the  next  .spring  or  autumn 
election,'*  in  Const.  18o0,  art.  20,  §  1,  as 
amended  In  1876  (Pub.  Laws  1877,  p.  311), 
providing  that  any  amendment  to  the  Consti- 
tution proposed  by  the  I^gi.slature  shall  be 
submitted  to  the  electors  at  '*the  next  spring 
or  autumn  election"  thereafter,  etc.,  when 
considered  in  connection  with  article  4,  § 
34,  and  article  5,  §  3,  article  7,  §  1,  mention- 
ing the  general  biennial  fall  election,  and  ar- 
ticle 11,  §  1,  referring  to  an  annual  election 
on  the  first  Monday  of  April  in  each  organiz- 
ed township,  and  article  13,  §  6,  providing  for 
the  election  of  regents  of  the  university  at 
the  time  of  the  election  of  a  justice  of  the 
Supreme  Court,  and  (^orap.  Laws,  S  178,  pro- 
viding for  the  holding  of  a  general  election 
in  the  townshix)s  and  ward.s  of  the  state  on 
the  first  Monday  of  April  in  odd-numbered 
years,  for  the  election  of  judges  of  the  Su- 
preme (*ourt,  refer  to  two  state-wide  elec- 
tions, one  in  the  fall  of  the  even-numbered 
years,  and  the  other  in  the  spring  of  the  odd- 
numbered  years,  and  the  spring  election  re* 
ferred  to  does  not  include  the  election  held  in 
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April  In  the  even-numbered  years.  Chase  r. 
Board  of  Election  Gom'rs  of  Wayne  County, 
115  N.  W.  454,  455, 151  Midi.  407. 

Const  1850,  art.  20,  f§  1,  2,  as  amended 
in  1861  (Laws  1861,  p.  589,  Joint  Res.  No.  17), 
1876  (Pub.  Laws,  p.  811),  providing  that 
amendments  to  the  Constitution  proposed  by 
the  Legislature  shall  be  submitted  to  the  elec- 
tors at  the  next  "spring  or  autumn  election," 
and  that  the  question  of  the  general  revision 
of  the  Constitution  shall  be  submitted  to  the 
electors  at  the  general  election  In  1886,  and 
in  each  sixteenth  year  thereafter,  and  at  such 
other  times  as  the  Legislature  may  provide, 
and  In  case  the  majority  of  the  electors  de- 
cide In  favor  of  a  convention  the  Legislature 
shall  provide  for  the  election  of  delegates,  and 
all  amendments  shall  take  effect  at  the  com- 
mencement of  the  year  after  their  adoption, 
fixes  the  date  of  the  submission  to  the  elec- 
tors of  the  adoption  or  rejection  of  a  Consti- 
tution framed  by  a  convention  which  com- 
pleted Its  labors  In  February,  1908,  as  the  next 
November  election.  Carton  v.  Secretary  of 
State,  115  N.  W.  429,  435, 151  Mich.  337. 

SPRING  SHOT 

A  "spring  shot*'  In  blasting  is  a  shot  so 
arranged  that  It  simply  makes  a  chamber 
at  the  bottom  of  the  drilled  hole,  while  a 
blast  proper  Is  a  stronger  charge  and  both 
tears  and  throws  the  earth  and  rock.  Spo- 
kane V.  Patterson,  89  Pac.  402,  403,  46  Wash. 
93,  8  L.  R.  A.  (N.  S.)  1104,  123  Am.  St  Bep. 
921, 13  Ann.  Cas.  706. 

8PBIKO  WATEH 

"Spring  water"  Is  water  taken  directly 
from  a  natural  spring.  Ordinary  croton  wa- 
ter drawn  from  the  pipes  In  New  York  City, 
filtered  and  bottled  after  the  addition  of 
small  quantities  of  mineral  salts  and  car- 
bonic add  gas,  Is  not  '^spring  water,"  as  the 
term  Is  generally  understood,  and  the  label- 
ing of  the  bottles  as  "spring  water**  consti- 
tutes a  misbranding,  within  the  meaning  of 
the  Food  and  Drugs  Act  (Act  June  30,  1906, 
c.  3915,  f  8,  34  Stat  771).  The  proof  showed 
that  ordinary  croton  water,  like  the  water  of 
any  fresh  water  lake  or  river.  Is  partly 
spring  and  partly  rain  and  surface  water, 
and  was  not  what  Is  commonly  understood 
by  the  public  as  "spring  water."  United 
States  V.  Morgan,  181  Fed.  587,  588. 

Sess.  Laws  1889,  p.  215,  i  1,  providing 
that  all  ditches  constructed  to  utilize  the 
waste,  seepage,  or  spring  waters  of  the  state, 
shall  be  governed  by  the  same  laws  relating 
to  priority  of  right  to  water  in  ditches  con- 
structed for  the  purpose  of  utilizing  the  wa- 
ter of  running  streams,  if  valid.  Is  applicable 
only  to  appropriations  of  "waste,  seepage, 
and  spring  waters"  before  they  reach  a  nat- 
ural stream,  whether  by  natural  surface  flow 
or  percolation,  or  by  being  artificially  turned 
into  the  same ;  and  the  waters  after  reaching 
a  natural  stream  become,  in  the  absence  of 


an  Intention  by  the  owner  to  reclaim  them, 
a  part  of  the  stream,  and  inure  to  the  bene- 
fit of  the  approprlators  of  its  waters.  La 
Jara  Creamery  &  Live  Stock  Ass'n  v.  Hansen, 
83  Pac.  644,  645, 35  Colo.  105. 

SPRINKLING 

Ab  street  Improvement,  see  Street  Im- 
provement. 

SPROCKET  CHAIN  DRIVE 

A  "sprocket  chain  drive*'  Is  the  equiva- 
lent of  a  "belt  drive"  as  a  means  for  propel- 
ling railway  motor  velocipedes.  Sheffield 
Car  Co.  V.  Buda  Foundry  &  Mfg.  Go.»  177 
Fed.  713,  715. 

ft 

SPUN  CANDY  . 

"Floss"  or  "spun  candy*  Is  candy  con- 
sisting of  threadlike  or  sllkllke  filaments 
formed  from  melted  sugar  or  candy.  Elec- 
tric Candy  Mach.  Ca  y.  Morris,  156  Fed.  972, 
973. 

SPUR  TRACK 

Ab  railroad  track,  see  Railroad  Track. 

SQUARE 

See  Public  Square. 

The  word  "square,"  when  pUtced  on  the 
plat  of  a  dty  addition,  indicates  a  dedica- 
tion for  public  use,  either  for  purposes  of  a 
free  passage  or  to  be  ornamented  and  improv- 
ed for  grounds  of  pleasure,  amusement,  recre* 
ation,  or  health;  such  b^g  its  proper  and 
natural  meaning,  as  well  as  its  ordinary  and 
usual  signification.  The  word  '"square^'  aa  a 
term  of  dedication  imports  absolute  and  com- 
plete abandonment  to  audi  public  uses.  Fes- 
sler  V.  Town  of  Union,  56  AtL  272,  276,  67  N. 
J.  Eq.  14  (quoting  Trustees  of  Methodist 
Episcopal  Church  of  Hoboken  v.  Bfoyor,  etc., 
of  City  of  Hoboken,  83  N.  J.  Law,  18,  97  Am. 
Dec.  696). 

E:y.  St.  1903,  II  3564,  3566,  8667,  8571, 
3572,  providing  that  the  original  con8truo> 
tlon  of  any  street,  etc.,  may  be  at  the  exdu* 
slve  cost  of  the  owners  of  the  "lots  and  parts 
of  lots  or  land"  abutting  on  the  street  Im- 
proved, etc.,  when  corrected  by  substituting 
the  word  "of  for  the  word  "or**  in  the  quoted 
clause,  and  when  considered  In  connection 
with  the  history  of  the  legislation  as  shown 
in  section  3564,  providing  that  the  coostmo- 
tion  of  any  street  may  be  made  at  the  cost  of 
the  owners  of  lots  in  each  fourth  of  a  square 
apportioned  according  to  the  number  of 
square  feet,  and  defining  a  "square"  as  a 
"subdivision  of  territory  bounded  on  all  sides 
by  principal  streets,"  and  as  amended  by  Act 
March  24,  1894  (Acts  1894,  p.  350,  c.  114)  I  5, 
constituting  section  3572,  does  not  authorize 
a  municipality  to  assess  for  a  street  improve* 
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ment  a  street  car  franchise  to  operate  a  line 
of  roads  in  the  center  of  the  street  improved. 
City  of  MaysYille  t.  MaTsville,  St  R.  & 
Transfer  Co.,  108  S.  W.  960,  962,  128  Ky.  678 
(citing  and  distinguishing  City  of  Louisville 
V.  Flgg,  75  S.  W.  269,  116  Ky.  135;  Louis- 
ville &  N.  R.  Co.  V.  Barber  Asphalt  Pav.  Co., 
76  S.  W.  1097,  116  Ky.  856 ;  City  of  Ludlow 
V.  Trustees  of  Cincinnati  S.  B.  Co.,  78  E^. 
857). 

Under  St  1903,  i  2833,  providing  that, 
when  an  Improvement  is  the  original  con- 
atmctlon  of  any  street,  it  shall  be  made  at 
the  exclusive  cost  of  the  owners  of  lots  in 
each  fourth  of  a  square,  to  be  equally  ap- 
portioned according  to  the  number  of  feet 
owned  by  them,  that  each  subdivision  of  the 
territory  bounded  on  all  sides  by  principal 
streets  shall  be  deemed  a  square,  and  that 
if  the  contiguous  territory  is  not  defined  into 
squares  by  principal  streets  the  ordinance 
shall  fix  the  depth  on  both  sides,  it  is  not 
meant  that  squares  are  rectangular  figures, 
or  having  four  equal  sides,  or  figures  of  any 
uniform  sha];>e  or  size;  and  wherever  terri- 
tory is  bounded  on  all  sides  by  ''principal 
streets,**  it  is  a  "square**  within  the  meaning 
of  the  statute,  though  of  course  there  may  be 
territory  of  that  description  of  such  size  as 
to  indicate  that  it  had  not  yet  been  divided 
Into  squares,  in  which  event  It  would  fall 
within  the  latter  part  of  such  section,  and 
the  mere  fact  that  a  square  is  larger  than  the 
average  does  not  militate  against  the  validity 
of  an  assessment,  where  it  is  shown  that  the 
square  is  bounded  on  all  sides  by  principal 
streets  and  its  size  Is  not  such  as  to  warrant 
a  finding  that  the  city  has  not  determined 
that  it  shall  remain  a  square  in  its  present 
form.  German  Protestant  Orphan  Asylum  v. 
Barber  Asphalt  Pav.  Co.  (Ky.)  82  8.  W.  682, 
683. 

As  syaonymotts  with,  bloek 

The  words  "square**  and  "block,"  when 
used  to  designate  a  piece  of  land  In  a  city, 
are  synonymous  terms.  We  find  the  word 
"square"  used  chiefly  In  Southern  cities,  and 
the  word  "block**  elsewhere;  but  they  mean 
the  same  thing.  They  mean  a  piece  of  land 
defined  by  streets  surrounding  it  Gilsonite 
Boofing  &  Paving  Co.  v.  St.  Louis  Fair  Ass'n, 
132  S.  W.  667,  660,  231  Mo.  589. 

Bev.  St  1909,  {  7201,  makes  it  unlawful 
for  a  county  court  to  grant  a  license  to  keep 
a  dramshop  in  a  town  or  city  containing  2,000 
inhabitants  or  more  until  a  majority  of  the 
tazpaying  citizens  and  guardians  of  minors 
holding  property  in  the  "block  or  square"  in 
which  the  dramshop  is  to  be  kept  shall  sign 
the  petition  asking  for  such  license  to  keep  a 
dramshop  in  such  block  or  square.  Held,  that 
the  words  "block"  or  "square**  as  so  used 
were  syncHiyms  and  contemplated  a  portion 
of  a  city  inclosed  by  streets,  whether  occu- 
pied by  buildings  or  composed  of  vacant  lots; 


the  term  "block  or  square*'  meaning  a  portion 
of  ground  in  a  town  or  city  surrounded  by 
streets,  and  hence  a  petition  signed  by  only  a 
majority  of  the  owners  of  property  within  a 
section  of  a  dty  bounded  on  two  sides  by 
streets,  neither  dedicated  nor  open  to  the  pub- 
lic, but  shown  on  the  plat  of  that  portion  of 
the  dty,  was  insufficient  Kochtitzky  v. 
Herbst,  140  S.  W.  925,  929,  160  Mo.  App.  448. 

The  word  "blods,**  as  used  with  refer- 
ence to  subdivisions  of  land,  is  synonymous 
with  the  word  "square,**  and  means  the  ter- 
ritory bounded  by  four  streets.  An  applica- 
tion for  a  liquor  license,  under  an  ordinance 
requiring  that  it  shaU  be  signed  by  a  majori- 
ty of  the  property  owners,  according  to  the 
frontage,  "on  both  sides  of  the  street  in  the 
block  upon  which  such  dramshop  Is  to  be 
kept,  and  •  ♦  ♦  by  a  majority  of  the 
bona  fide  householders  and  persons  and  firms 
doing  business  on  each  side  of  the  street  in 
the  block  upon  which  the  dramshop  is  to  have 
its  main  entrance,"  though  signed  'by  the 
property  owners  and  householders  and  per- 
sons or  firms  doing  business  on  both  sides  of 
the  street  in  the  block  in  which  the  dram- 
shop is  to  have  Its  main  entrance.  Is  insuffl- 
dent  to  compel  the  issuance  of  a  license, 
where  it  does  not  have  the  signatures  of  a 
majority  of  the  property  owners  on  both 
sides  of  the  streets  bounding  the  block  in 
which  the  dramshop  is  to  be  located,  for  the 
word  "block,"  as  used  in  the  first  clause  re- 
dted,  means  the  territory  Inclosed  by  the 
four  streets,  and  i»  synonymous  with  the 
word  "square.**  Harrison  v.  People  ex  rel. 
Boetter,  63  N.  B.  191,  192,  195  111.  466  (dting 
Cent  Diet;  Webst  Diet.;  City  of  Ottawa  v. 
Barney,  10  Kan.  270;  Olsson  v.  City  of  Tope- 
ka,  21  Pac.  219,  42  Kan.  709;  State  v.  Def- 
fes,  10  South.  597,  44  La.  Ann.  164;  Todd  v. 
Kankakee  &  I.  B.  B.  Co.,  78  111.  630;  City  of 
Chicago  V.  Stratton,  44  N.  B.  853,  855,  162 
m.  494,  501,  35  L.  B.  A.  84,  58  Am.  St  Bep. 
325). 

As  park 

The  word  "park,"  written  upon  a  block 
upon  a  map  of  city  property.  Indicates  a  pub- 
lic use;  and  conveyances  made  by  the  owners 
of  the  platted  land  by  reference  to  such  map 
operate  conclusively  as  a  dedication  of  the 
block.  There  is  little,  if  any,  distinction  be- 
tween the  words  "park**  and  "square,*'  and 
when  used  In  this  way  they  mean  substan- 
tially the  same  thing.  Frauenthal  v.  Slaten, 
121  S.  W.  395-398,  91  Ark.  350. 

SQUABE  INCH  OF  WATER 

A  column  of  flowing  water  measured  by 
the  square  Inch,  instead  of  cubic  inches,  is 
Intended  by  deeds  providing  for  a  measure- 
ment of  water  by  "square  inches";  but  no 
accurate  measurement  can  be  made  unless 
the  velocity  of  the  flow  is  determined.  Crane 
V.  McMurtrle  (N.  J.)  68  AtL  392,  899. 
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SQUARE  LEAGUE 

A  ^'square  league,"  or  "sltio  de  ganado 
mayor,"  appears  to  have  been  the  only  unit 
in  estimating  the  superficies  of  land  granted 
by  the  Spanish  or  Mexican  authorities.  Elev- 
en of  these  leagues  was  the  usual  extent  for 
a  rancho  grant.  If  more'  or  less  was  intend- 
ed in  the  grant,  it  was  carefully  stated.  Cor- 
rigan  v.  State,  94  S.  W.  95,  100,  42  Tex.  Civ. 
App.  171. 

SQUARED  TIMBERS 

The  words  "saw  logs"  and  "squared  tim- 
bers," as  used  in  a  contract  for  the  delivery 
of  a  certain  number  of  "saw  logs"  and  an 
agreement  to  pay  therefor  two  cents  per  cubic 
foot  for  "squaring  said  logs,"  has  reference  to 
logs  that  will  square  out  at  least  18  cubic 
feet  to  the  log.  Hinote  v.  Brigmau  &  Crutch- 
field,  33  South.  303,  305,  44  Fla.  589. 

SQUAT 

SQUATTED  UPON 

A  vendee  in  possession  after  breach  of 
contract  and  notice  to  quit  can  be  ousted  only 
by  action,  and  not  by  summary  proceedings 
to  recover  real  property  under  Code  Civ.  Proc. 
S  2232,  subd.  4,  authorizing  such  proceedings 
against  a  person  who  has  "intruded  Into"  or 
"squatted  upon"  real  property  without  the 
permission  of  the  person  entitled  to  posses- 
sion, or  after  a  permission  given  by  the  per- 
son entitled  to  such  possession  has  been  re- 
voked and  notice  of  revocation  given.  Stocrk- 
well  V.  Washburn,  111  N.  Y.  Supp.  413,  415, 59 
Misc.  Rep.  543. 

SQUATTER 

A  "squatter"  may  be  defined  to  be  a  per- 
son who  settles  or  locates  on  land.  Inclosed 
or  uninclosed,  with  no  bona  fide  claim  or  col- 
or of  title  and  without  the  consent  of  the 
owner.  Bakor  v.  State,  71  S.  E.  594,  9  Ga. 
App.  423  (Pen.  Code  1910,  §  216,  subd.  4; 
7  Words  and  I'hrases,  p.  0(519). 

One  who  takes  possession  of  a  tract  of 
public  land  with  a  view  to  becoming  an  entry- 
man  under  the  homestead  law,  except  as  to 
the  limited  statutory  time  allowed  him  pre- 
ceding actual  entry  at  the  land  oflice,  is  a 
mere  "squatter"  having  no  rights  in  the  land 
as  against  the  government  or  others.  United 
States  V.  Bagnell  Timber  Co.,  178  Fed.  795, 
799,  102  C.  C.  A.  243. 

Where  a  lease  was  terminated  by  a  war- 
rant in  summary  proceedings  for  nonpayment 
of  rent,  an  assignment  of  the  lease  without 
the  landlord's  consent,  in  %iolation  of  the  cov- 
enants of  the  lease,  did  not  confer  any  right 
upon  the  assignee,  where  his  occui)ancy  of  the 
premises  covered  by  the  lease  did  not  begin 
until  after  its  termination;  but  such  occu- 
liancy  rendered  him  a  mere  '"squatter"  or 
•intruder,"  within  Code  Civ.  Proc.  i  22:32, 
subd.  4»  authorizing  summary  proceedings  to 


recover  possession  of  land  from  a  person  who 
has  intruded  into  or  squatted  upon  any  real 
property  without  the  i^ermission  of  the  per- 
son entitled  to  the  possession  thereof.  Ma- 
honey  V.  Hoffman,  109  N.  Y.  Supp.  13,  14,  58 
Misc.  Rep.  217. 

SQUEEZE 

SQUEEZER 

A  "s<pieezer"  is  the  name  applied  to  a 
machine  used  in  the  manufacture  of  iron  and 
steel,  the  function  of  which  is  to  receive  the 
product  of  the  furnace  after  it  has  passed 
from  the  furnace  between  the  rolls,  and  fur- 
ther to  compact  it  by  hydraulic  pressure. 
Pflueger  v.  Lewis  Foundry  &  Machine  Co., 
134  Fed.  28,  29,  67  C.  C.  A.  102. 

SR. 

The  suiiix  "Sr."  is  not  part  of  a  man's 
name,  and,  except  in  a  few  instances,  may  be 
disregarded.  Ross  v.  Berry,  124  Pac  342, 
343,  17  N.  M.  48. 

STABLE 

See  Livery  Stable. 

A  stable  in  which  stall  room  is  leased  to 
persons  who  care  for  and  control  their  own 
horses  and  vehicles  is  not  *'a  stable  for  tak- 
ing horses  and  carriages  for  hire,"  within  Rev. 
Laws,  c.  102,  9  70,  prohibiting  the  erection  of 
such  a  stable  within  200  feet  of  a  church. 
The  word  "hire"  in  that  act  must  be  taken 
to  have  its  secondary  meaning  of  compensa- 
tion or  prty  as  distinguished  from  Its  more 
accurate  meaning  of  compensation  for  use, 
and  the  words  "take  in  upon  hire"  were  in- 
serted to  make  certain  that  a  boarding  stable 
was  within  the  act.  Congregation  Beth  Is- 
rael V.  O'C^ounell,  72  N.  E.  1011,  187  Mass. 
i  236. 

As  building: 

See  Building. 

Garage 

A  restriction  in  a  deed  of  property  In  a 
fine  improved  residence  district,  intended  for 
the  benefit  of  the  grantor  and  his  grantees, 
declared  that  "no  stable  of  any  kind,  private 
or  otherwise,  shall  be  erected  or  maintained 
on  any  portion  of  said  land,"  and  that  no 
building  erected  on  the  land  should  be  used 
for  any  manufacturing  or  mechanical  pur- 
pose. Held,  that  a  building  on  such  propertj*, 
used  by  defendants  as  a  garage  for  their  own 
automobiles,  was  not  a  "stable^"  within  the 
restriction.  Riverbank  Imp.  Co.  v.  Bancroft, 
95  N.  E.  216,  218,  209  Mass.  217,  34  L.  R.  A. 
(N.  S.)  730,  Ann.  Cas.  1912B,  450. 

STACK 

A  "stack"  of  hay  is  a  large  pile  gathered 
after  the  hay  has  been  seasoned,  as  distin- 
guished from  a  "cock"  or  '*shock"  which  Is  a 
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small  pile  into  which  the  hay  is  gathered  aft- 
er being  mowed,  and  thus  permitted  to  re- 
main until  seasoned.  People  y.  Doyle,  110 
rac.  458,  459, 13  Cal.  App.  611. 

A  ''stack'*  is  defined  as  being  a  ''pile  of 
grain  in  the  sheaf,  or  of  hay,  straw,  peas, 
etc.,  gathered  into  a  circular  or  rectangular 
form,  often,  when  of  large  siase,  coming  to  a 
point  or  ridge  at  the  top,  and  thatched  to 
protect  from  the  weather."  A  lightning  poli- 
cy on  grain  "stacks*'  on  a  farm  covers  grain 
stacked  under  a  shed.  Farmers'  Mutual 
V.  Reser,  88  N.  £.  340-352,  43  Ind.  App.  634; 
Id.,  88  N.  E.  353,  43  Ind.  App.  738. 

STAGE 

See  At  Any  Stage ;  Entertainment  of  the 

Stage. 
Stage  of  manufacture,  see  Degree. 

STAGE  UNE 

"Stage  line,"  **railroad  line,"  and  "auto- 
mobile  line"  are  expressions  which  are  ordi- 
narily understood  to  be  a  regular  line  of  ve- 
hicles for  public  use  operated  between  distant 
points,  or  between  different  cities,  and  do  not 
include  hacks,  stages,  and  automobiles,  which 
merely  operate  from  point  to  point  in  one 
city  for  the  transportation  of  the  public.  That 
defendant's  hack's  or  other  similar  vehicles 
regularly  met  railway  trains  at  a  station, 
and  for  hire  transported  passengers  in  that 
town,  was  not  the  operation  of  a  hack  line 
within  the  license  law.  Commonwealth  v. 
Walton,  104  S.  W.  323,  126  Ky.  623. 

STAGE  OF  CASE 

Where,  under  Rev.  St  $  880,  a  party  is 
charged  with  attempting  to  prevent  a  witness 
from  appearing  or  testifying  In  the  case  of 
State  V.  A.  B.,  "charged  with  larceny,"  such 
attempt  is  alleged  to  have  been  committed  in 
a  "stage  of  a  criminal  case,*'  within  the 
meaning  of  the  law.  State  v.  Sullivan,  51 
South.  588,  589,  125  La.  560;  Same  v.  Hood, 
51  South.  580,  125  La.  563. 

STAGECOACH 

As  used  in  Ky.  St.  1903,  |  4724,  regulat- 
ing rate  of  toll  on  turnpikes,  provides  a  cer- 
tain charge  for  each  pleasure  or  hackney 
coach,  and  a  different  charge  for  each  stage- 
(!oach,  vehicles  used  for  carrying  passengers, 
express  matter,  and  mail  were  "stagecoachos." 
Burton  v.  Monticello  &  B.  Turnpike  Co.  (Ky.) 
100  S.  W.  319. 

STAGING 

As  appliance,  see  Appliance. 
As  place  of  work,  see  Place. 

STAGGERING  DRUNK 

See  Drunk. 


STAGNUM 

The  word  "stagnum"  comprehends  both 
land  and  water.  Conover  v.  Atlantic  City 
Sewerage  Co.,  57  Atl.  897,  898,  70  N.  J.  Law. 
315. 

STAINED  EARTHENWARE 

Earthenware,  to  which  a  single  color 
glaze  has  been  added,  is,  under  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  B,  par.  96, 
30  Stat.  156,  not  only  "decorated,"  but  "stain- 
ed,** within  tbe  meaning  of  the  paragraph. 
United  States  v.  L.  Straus  &  Co.,' 168  Fed. 
569,  570. 

STAIRWAY 

Iiaddor  distlngnlihed 

A  declaration  by  a  servant  for  injuries 
alleged  that  defendant  maintained  "a  one 
and  two  story  building,  ♦  ♦  •  a  one 
story  building  having  a  sei'ond  storj'  or  cupo- 
la, or  a  portion  of  the  same  near  the  middle 
part  which  was  connected  to  the  first  story" 
by  a  "stairway  which  was  in  fact  a  ladder*' 
not  having  any  handrail,  by  reason  of  which 
plaintiff  fell  and  was  injured.  Held,  that  the 
terms  "stairway"  and  "ladder"  are  not  syn- 
onymous, a  stairway  pertaining  to  architec- 
ture and  having  various  technical  parts,  con- 
sisting of  risers,  treads,  nosings,  fliers,  and 
winders,  and  being  stationary,  while  a  ladder 
is  in  the  nature  of  a  tool,  consisting  of  a 
frame,  usually  portable,  of  wood,  metal,  or 
rope,  used  for  ascent  or  descent,  consisting 
only  of  two  parts,  the 'sides  and  cross-steps 
or  rounds,  which  form  the  steps,  and  a  cupola 
is  not  a  story  of  a  building,  but  is  the  top 
of  a  structure,  usually  a  cup-shaped  spherical 
roof,  though  tbe  term  is  also  applied  to  any 
similar  structure  rising  above  the  roof  of 
a  building,  whatever  its  shape  may  be;  and, 
while  the  declaration  was  indefinite  as  to  the 
description  of  the  building,  an  allegation  that 
plaintiff  was  required  to  use  such  "stairway" 
in  the  course  of  his  employment  sufficiently 
alleged  a  violation  of  Pub.  Laws  1909,  No. 
285,  §  14,  providing  that  stairways  with  sub- 
stantial handrails  shall  be  provided  in  manu- 
facturing establishments,  and,  where  neces- 
sary, steps  shall  be  substantially  covered 
with  rubber  for  the  better  safety  of  persons 
employed  in  such  establishments,  the  risk  of 
which  plaintiff  did  not  assume,  and  was 
therefore  not  demurrable.  Davis  v.  Buss 
Mach.  Works,  135  N.  W.  303,  304,  169  Mich. 
498. 

STAKE 

See  Grub  Stake. 

In  ganiliis 

"Stakes,"  in  the  ordinary  sense  of  the 
term,  signifies  something  deposited  by  two 
persons  with  the  third  on  condition  that  it  is 
to  be  delivered  to  the  one  who  shall  become 
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entitled  to  It  by  the  happening  of  a  specified 
contingency.  Baxter  y.  Deneen,  57  AtL  601, 
607,  08  Md.  181,  64  U  B.  A.  949, 1  Ann«  Cas. 
147. 

STAKING  IT 

In  operating  a  "cradle,**  which  la  a  short 
detached  track  made  to  fit  over  a  ground 
track  with  rails  extending  to  a  boat  called 
•feather  rails"  which  lap  over  the  rails  of 
the  regular  track  of  a  railroad,  so  that  a  car 
can  be  shoTed  along  the  main  track  until  it 
reaches  the  thin  edge,  when  it  will  proceed 
along  the  .cradle  track  to  a  boat,  the  adjust- 
ing of  the  cradle  track  at  the  right  point  is 
called  "staking  it,"  and  is  done  in  this  man- 
ner: A  wooden  beam  is  put  against  the  land 
end  of  the  cradle,  and  the  other  end  of  the 
beam  is  attached  to  a  locomotive,  which  push- 
es the  track  toward  the  river  or  pulls  it  away 
as  may  be  necessary ;  the  steamboat  pushing 
or  pulling  on  the  cradle  at  the  other  end. 
Burke  v.  St  Louis  Southwestern  B.  Co.,  97 
S.  W.  981, 120  Mo.  App.  683. 

STALE 

A  suit  to  correct  fi  mistake  In  a  deed, 
brought  more  than  40  years  after  its  date, 
with  no  excuse  pleaded  or  proved  for  the  de- 
lay, will  be  deemed  a  "stale"  demand.  Wil- 
liam Carlisle  ft  Co.  y.  King  (Tex.)  122  S.  W. 
581,  683. 

Entirely  independent  of  any  statutory 
period  of  limitations,  equity  will  not  enforce 
"stale  demands,"  where  the  complainant  has 
Inexcusably  slept  upon  his  rights  for  so  long 
a  time  and  under  such  circumstances  as  to 
make  it  inequitable  to  enter  upon  an  inquiry 
as  to  the  validity  thereof.  Kldnclaus  v. 
Dutard,  81  Fac  516, 147  Cal.  245. 

Where  a  demand  was  entered  in  favor  of 
plaintiff,  quieting  title  in  certain  land,  but, 
by  a  mistake  of  the  clerk,  described  the  land 
as  in  fractional  section  No.  92,  instead  of 
fractional  section  No.  2,  and  plaintiff,  with- 
out excuse,  failed  to  discover  the  mistake  for 
more  than  four  years,  when  he  filed  a  peti- 
tion for  correction,  his  claim  was  a  ''stale 
demand,"  and  his  right  to  relief  was  barred 
by  laches.  Rogers  ▼•  Waggoner  (Tex.)  149 
S.  W.  561,  562. 

STALL 

A  "stall**  for  a  horse  la  necessarily  a 
quadrangular  box.  It  must  under  any  de- 
vice have  posts  and  sides.  A  certain  patent 
on  a  portable  horse  stall  held,  under  the  evi- 
dence, not  a  mere  improvement  of  a  former 
patent  obtained  by  the  same  person  on  a  por- 
table stall,  but  a  distinct  and  independent 
contrivance,  so  that  no  interest  therein  pass- 
ed under  an  assignment  by  the  patentee  of  an 
Interest  in  the  former  patent.  Stitzer  t. 
Withers,  91  S.  W.  277,  279, 122  Ky.  181. 


STAMP 

See  Tax-Paid  Spirit  Stamps;    Tradinf 

Stamp. 
As  property,  see  Property. 

Where  a  witness  testified  that  defendant 
stated  he  kicked  and  stamped  deceased,  an 
instruction  that  if  defendant,  by  "stamping,** 
kicking,  and  beating  deceased,  etc.,  was  not 
objectionable  in  the  use  of  the  word  ^'stamp- 
ing  "  being  but  another  form  of  saying  that 
defendant  kicked  deceased.  Grant  r.  States 
120  S.  W.  481,  483,  56  Tex.  Or.  B.  411. 

STAMP  BUSINESS 

See  Trading  Stamp  Businesa. 

STAMP  GOMPAHT 

See  Trading  Stamp  Company. 

STANCHION 

The  "stanchions**  of  a  vessel  are  the 
parts  of  wood  or  iron  placed  so  as  to  support 
the  beams  of  the  vessel.  W.  S.  Keyser  ft  Ca 
V.  Duit,  150  Fed.  828,  80  C.  O.  A.  212  (citing 
Patterson's  Nan.  Ency.  yerbo  "Stanchlonfl'T. 

STAND 

See  Trolley  Stand. 

STAND  BjmUHIB 

Representations  as  to  the  condition  of 
mules,  made  at  the  time  of  sale,  and  which 
induced  the  purchase,  and  accompanied  by  a 
statement  of  the  seller  that  he  would  "stand 
behind"  the  mules,  are  warranties.  Mosby 
V.  Larue,  136  &  \y.  887,  888,  143  Ky.  433. 

STAND  BT 

See  Stood  by,  Aided,  Abetted,  or  Assisted. 

The  phrase  "stands  by,"  within  the  equi- 
table principle  that  one  is  estopped  to  daim 
title  to  land  which,  while  standing  by,  he  has 
permitted  another  to  mortgage  or  sell,  does 
not  necessarily  mean  actual  presence,  but 
implies  knowledge  under  such  circumstances 
as  render  it  the  duty  of  the  possessor  to  com- 
municate it  Gaddes  v.  Pawtucket  Inst  for 
Savings,  80  AtL  415,  33  R.  L  177,  Ann.  Cas. 
1913B,  407 

STAND  CONDEMNED 

"A  man*s  land  should  'stand  condemned' 
when,  and  only  when,  every  step  which  the 
law  prescribes  to  that  end  has  been  taken. 
Every  reasonable  doubt  should  be  resolved 
in  favor  of  the  citizen.  It  is  well  known  that 
charters  are  obtained  by  those  most  interest- 
ed in  securing  the  largest  delegation  of  pow- 
er possible.  The  owner,  whose  property  is 
to  be  condemned,  has  no  opportunity  to  be 
heard.  The  constitutional  provision  require 
ing  notice  of  the  introduction  of  private  laws 
has,  by  custom  and  construction,  been  prac- 
tically abrogated.  Power  is  ever  aggressive^ 
and  often  indifferent  to  individual  rigbtSb 
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RecogDlziDg  these  truths,  taught  by  experi- 
ence, the  courts  have  wisely  declared  that 
all  grants  of  power  are  to  be  construed  strict- 
ly against  the  grant,  and  liberally  in  favor 
of  the  citizen."  Creedmoor  Charter  (Prly. 
Acts  1905,  p.  1006,  c.  398)  §  17,  provides  for 
the  condemnation  of  land  for  street  purposes, 
and  declares  that  the  report  of  appraisers 
shall  lie  in  the  mayor's  office  for  purposes  of 
inspection  and  appeal,  and  that,  unless  an  ap- 
peal is  taken  from  such  report,  the  land  so 
appraised  shall  stand  condemned  for  the  use 
of  the  town  and  the  price  fixed  shall  be.  paid. 
Held,  that  such  provision  applied  only  to  the 
procedure  for  fixing  the  price  to  be  paid,  and 
should  be  construed  to  mean  that  if  no  ap- 
]^eaX  was  taken  from  the  appraised  value  the 
land  should  stand  condemned  at  such  value, 
but  does  not  suspend  the  right  of  entry  if  an 
appeal  is  taken.  State  v.  Jones,  52  S.  £3. 
240,  248,  139  N.  C.  613,  2  L.  R.  A.  (N.  S.)  313. 

STAND  GOOD 

As  a  ciutrant J  or  snrotysHip 

An  agreement  to  ''stand  good"  for  the 
board  of  ajsother  does  not  Imply  a  guaranty 
or  suretyship.  One  may  *'stand  good'*  for  a 
debt  of  his  own,  or  for  goods  which  he  may 
purchase  for  another,  and  yet  be  the  original 
and  only  obligor.  McNabb  v.  Clipp,  81  N.  SI 
858,  859,  5  Ind.  App.  204. 

STAND  MUTS 

See  Stood  Mute. 

STAND  StrSPlBNDED 

See  Suspend — SuspenslOD. 

STANDING 

See  Good  Standing. 

STANDING  GAR 

Under  a  street  railroad  rule  that,  when 
passing  standing  cars,  the  gong  must  be  rung 
and  the  car  stopped  with  the  front  end  oppo- 
site the  rear  of  the  standing  car,  the  word 
"standing"  was  not  limited  to  the  passing  of 
cars  absolutely  at  rest,  but  included  cars  that 
had  stopped  and  had  Just  started  from  which 
passengers  might  have  alighted.  Birming- 
ham Ry.,  Light  &  Power  Co.  v.  Morris,  50 
South.  198,  203,  163  Ala.  190. 

STANDING  OB  ERECTED  UPON 

The  phrase  "building  standing  or  erected 
upon,"  as  used  In  P.  L.  p.  378,  providing  for 
an  assessment  for  damages  to  the  owner  of 
buildings  standing  or  erected  upon  any  street, 
the  grade  whereof  has  been  changed,  applies 
only  to  buildings  fronting  upon  or  possessing 
an  entrance  upon  the  street  Delaware,  L. 
A  W.  R.  Ck).  V.  City  of  Summit,  72  Atl.  83, 
84,  77  N.  J.  Law,  438. 


STANDING  TIMBER 

As   interest   In    land, 

Property). 
See,  also,  Stumpage. 


see  Interest   (In 


"Standing  timber"  is  a  part  of  the  free- 
hold. Marion  County  Lumber  Ck>.  v.  Tilgh- 
man  Lumber  Co.,  66  S.  B.  124^  125,  84  S.  C. 
505. 


STANDARD 

See  Fixed   Standards; 
ard. 


Mutual   Stand- 


STANDARD    DEVEI.OPMENT    OF 


"Standard  development  of  a  stream" 
means  the  power  which  the  stream  affords 
by  a  natural,  unobstructed  flow  to  be  used 
in  a  continuous  24-hour  daily  use.  Hazard 
Powder  Co.  v.  Somersville  Mfg.  Co.,  61  AtL 
519,  520,  78  Conn.  171,  112  Am.  St  Rep. 
144. 

STANDARD  SGHEDULE  RATE 

Acts  1905,  p.  873,  c  410,  provides  that  it 
shall  be  unlawful  for  any  person  not  the 
authorized  agent  of  a  carrier  issuing  the  same 
to  sell  or  deal  in  any  passenger  ticket  issued 
and  sold  "below  the  standard  schedule  rate 
under  contract  that  it  shall  be  nontransfer- 
able." Held  that,  since  standard  schedule 
rates  are  fixed  with  reference  to  interstate 
commerce  by  Interstate  Commerce  Act,  |  6, 
and  with  reference  to  intrastate  commerce 
by  Acts  1897,  p.  121,  c.  10,  §  22,  the  act  was 
not  invalid  for  uncertainty  of  the  expression 
"standard  schedule  rate."  Samuelson  v. 
State,  95  S.  W.  1012, 1017, 116  Tenn.  470,  115 
Am.  St.  Rep.  806. 

STANDARD  TIME 

"Allowing  one  hour  for  each  15  degrees 
of  longitude  west  from  Qreenwich,  the  seven- 
ty-fifth meridian  passing  somewhere  near 
Washington,  the  ninetieth  near  St  Louis,  and 
so  on,  and  by  establishing  one  uniform  stand- 
ard of  time  for  all  the  territory  within  each 
of  the  sections  named,  a  satisfactory,  practi- 
cal basis  is  attained."  Where  a  policy  ex- 
pired on  a  certain  day  at  "noon,"  parol  evi- 
dence was  admissible  to  establish  that,  by  a 
well-known  custom  of  the  place  where  the 
contract  was  made,  the  word  "noon"  was 
used  to  mean  12  o'clock  midday,  "standard 
time,"  and  was  so  intended  by  the  parties  to 
the  contract  instead  of  12  o'clock  sun  time. 
Rochester  German  Ins.  Co.  v.  Peaslee-Gaul- 
bert  Co.,  87  S.  W.  1115,  1118,  120  Ky.  752, 
1  L.  R.  A.  (N.  S.)  464, 9  Ann.  Cas.  324. 

STARBOARD 

See  Tribord 

STARE  DECISIS 

See,  also.  Law  of  the  Case. 

"The  doctrine  of  'stare  decisis,'  common* 
ly  called  the  'doctrine  of  precedents,'  has 
been  firmly  established  in  the  law.  It  means 
that  we  should  adhere  to  decided  cases  and 
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settled  principles,  and  not  disturb  matters 
which  have  been  established  by  Judicial  deter- 
mination/* Johnson  v.  Western  Union  Tel. 
Co.,  57  S.  E.  122,  124,  144  N.  C.  410,  10  U  R. 
A.  (N.  S.)  256,  119  Am.  St.  Rep.  961  (quoting 
and  adopting  the  definition  of  Justice  Walker 
in  Hill  V.  Atlantic  &  N.  C.  R.  Co.,  55  S.  E. 
854,  143  N.  C.  539,  9  L.  R.  A.  (N.  S.)  606. 

It  is  well  settled  as  a  general  proposi- 
tion, admitting,  however,  of  exceptions,  that 
courts  will  adhere  to  and  follow  decisions  of 
the  highest  court  of  the  Jurisdiction,  where 
the  same  points  come  again  In  litigation; 
and  the  rule  Is  of  universal  application, 
where  the  law  has  become  settled  as  a  rule  of 
property  by  reason  of  such  earlier  decisions, 
and  rights  have  become  vested  on  the  faith 
of  them.  This  Is  the  doctrine  of  "stare 
decisis."  Shoemaker  v.  Cincinnati,  68  N.  E. 
1,  2,  68  Ohio  St.  603. 

Prior  decisions  of  inferior  courts  cannot 
afford  a  basis  for  the  application  of  the  doc- 
trine of  *'stare  decisis."  City  of  Sedalia,  to 
Use  of  Sedalia  Nat.  Bank,  v.  Donohue,  89 
S.  W.  386,  388,  190  Mo.  407,  4  Ann.  Cas.  89. 

The  maxim  **stare  decisis"  does  not  con- 
template whatever  a  court  may  happen  to  say 
in  a  discursive  argument  of  a  cau.se,  or  even 
several  causes,  but  has  regard  only  to  points 
and  adjudications  actually  involved  as  es- 
sential elements  in  the  questions  In  actual 
controversy.  Ingham  v.  Wm.  P.  Harper  & 
Son,  128  Pac.  675,  676,  71  Wash.  286. 

The  maxim  of  "stare  decisis"  applies 
only  to  decisions  on  points  arising  and  decid- 
ed In  causes,  and  the  precedent  includes  the 
conclusions  only  upon  questions  which  the 
case  contains  and  which  are  decided.  Koern- 
er  v.  St.  Louis  Car  Co.,  107  S.  W.  481,  485, 
200  Mo.  141,  17  L.  R.  A.  (X.  S.)  292. 

Where  a  series  of  decisions  of  a  court  of 
last  resort  have  been  acted  upon  as  the  proper 
Interpretation  of  the  law  for  a  long  time, 
they  will  not  be  interfered  with,  though  the 
courts  will  dei'lde  otherwise,  wore  the  ques- 
tion a  new  one.  Inman  v.  Sherrill,  116  Pac. 
426,  427,  29  Okl.  100. 

The  doctrine  of  *'stare  decisis"  does  not 
prevent  a  re-exaniinatlon  and  correction  of 
principles  previously  declared.  It  does  not 
prevent  a  re-examination  of  the  question  of 
the  method  of  inii)eachlng  accused,  testifying 
in  his  own  behalf,  by  proof  of  a  prior  convic- 
tion of  crime,  and  a  correction  of  the  pre- 
vlou.sly  declared  law,  if  found  erroneous. 
Commonwealth  v.  Walsh,  82  N.  E.  19,  196 
Mass.  369,  124  Am.  St.  Rep.  559,  13  Ann. 
Cas.  642. 

The  rule  of  "stare  decisis"  applies  with 
special  force  to  an  opinion  prescribing  rules 
for  the  location  of  survey  lines,  handed  down 
several  years  ago,  as  it  must  be  presumed 
that  since  it  was  delivered,  many  surveys 
have  been  made,  grants  issued,  and  titles  con- 
firmed under  Its  authority,  and  it  has  thus 


become  a  part  of  the  practical  construction 
of  many,  thousands  of  grants  and  convey- 
ances. Morgan  v.  Renfro,  99  S.  W.  311,  314, 
124  Ky.  314. 

"Stare  decisis"  means  to  follow  prece- 
dent, and  Is  founded  upon  the  broad  principle 
that  the  law  governing  commercial  transac- 
tions and  affecting  property  rights  should  re- 
main settled,  and  not  be  subject  to  flexible 
and  restless  precepts.  Courts  ought  not,  and 
will  not,  disturb  contractual  relations  or 
valuable  rights  resting  upon  the  strength  of 
decisions  by  courts  of  last  resort,  but  will  ad- 
here to  the  maxim  "stare  decisis,"  when  nec- 
essary for  their  protection  and  enforcement, 
where  the  facts  are  substantially  the  same  as 
those  upon  which  the  former  decisions  were 
grounded,  "except  from  the  most  urgent  con- 
sideration of  public  policy"  ;  but  the  rule  does 
not  require  a  court  to  enforce  a  rule  of  law 
disapproved  by  the  court  of  last  resort, 
though  announced  by  a  court  having  at  the 
time  equal  Jurisdiction,  unless  a  refusal 
would  amount  to  a  trap  Into  which  parties 
had  been  thereby  Induced  to  enter,  to  their 
Irreparable  Injury.  Subsequent  to  the  exe- 
cution of  a  contract  for  the  drilling  of  a 
gas  well,  the  Appellate  Court  decided  that 
such  contracts  ran  only  from  year  to  year, 
and  that  at  the  end  of  any  year  either  party 
could  terminate  the  agreement.  Thereafter 
the  Supreme  Court  placed  a  different  con- 
struction on  such  contracts.  There  was  noth- 
ing to  show  any  arrangement  between  the 
parties  to  the  contract,  based* on  the  faith  of 
the  decision  of  the  Appellate  Court.  Held, 
that  the  rule  of  stare  decisis  did  not  require 
the  trial  court  to  enforce  the  rule  of  law  as 
previously  laid  down  by  the  Appellate  Court. 
Diamond  Plate  Glass  Co.  v.  Enote,  77  N.  E. 
954,  955,  38  Ind.  App.  20. 

START 

"Start"  means  to  cause  to  move;  to  set 
going;  to  give  an  Initial  impulse,  a^  to  start 
a  train;  to  cause  to  begin  to  move;  the  be- 
ginning, as  of  a  Journey  or  course  of  action; 
Initial  impulse  or  movement;  first  motion 
from  a  place.  Knuckey  v.  Butte  Electric  R. 
Co.,  109  Pac.  979,  981,  41  Mont.  314. 

STARTED 

An  allegation  that  a  street  car  "started" 
is,  by  necessary  Implication,  an  allegation 
that  the  car  was  stationary  at  the  time.  A 
thing  (>annot  start  without  a  stop.  The  one 
Includes  the  other,  ex  vl  termini.  Peterson 
V.  Metropolitan  St.  R.  Co.,  Ill  S.  W.  37.  42, 
211  Mo.  49S  (citing  and  adopting  Flaherty  v. 
St.  Louis  Transit  Co.,  106  S.  W.  21,  207  Mo. 
318). 

STARTING  PI^ACi: 

See  Place  of  Starting. 

Rev.  St.  1895,  art  4494,  requires  rail- 
road  corporations    to   run   cars   at   regular 
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times  and  to  famish  sufficient  accommoda- 
tions at  the  place  of  starting,  the  junction 
with  other  railroads,  and  at  sidings  and  stop- 
ping places  established  for  receiving  and 
discharging  way  passengers  and  freights. 
Article  4510  requires  every  railroad  company 
to  erect  at  every  station  or  place  for  the  re- 
ception and  delivery  of  freight  suitable  build- 
ings to  protect  freight.  Article  4562,  subd. 
12,  requires  every  railroad  company  to  main- 
tain depot  buildings  at  its  several  stations  for 
passengers  and  to  maintain  freight  depots. 
Article  4579,  subd.  1,  recjuires  the  Railroad 
Commission  to  enforce  all  laws  in  reference 
to  railroads.  Held,  that  the  Railroad  Com- 
mission is  bound,  not  only  to  enforce  the 
regular  running  of  the  trains,  but  also  the  re- 
quirement as  to  starting  places,  junctions, 
etc.,  and  may  require  a  railroad  company  to 
locate  a  station  and  construct  a  depot  where 
the  railroad  company  is  bound  under  the  law 
to  locate  a  station,  and  that  a  place  located 
on  the  state  line  through  which  a  railroad 
runs,  which  is  loca^  \\  more  than  nine  miles 
from  the  nearest  station  In  the  state,  is  a 
"starting  place"  within  the  meaning  of  the 
statute,  and  the  company  may  be  re(iulred  to 
locate  a  station  there,  although  it  has  a  sta- 
tion within  900  feet  of  the  place  In  another 
state.  Railroad  Commission  of  Texas  v.  (^/hl- 
cago,  R.  I.  &  G.  R.  Co.,  117  S.  W.  794,  796, 
102  Tex.  393. 

STATE 

See  Controversy  between  Citizens  of  Dif- 
ferent States  and  Citizens  of  State 
and  Foreign  Subjects ;  Controversy  be- 
tween States ;  Courts  of  the  State ;  In 
this  State ;  Law  of  the  State ;  Out  of 
the  State;  Particular  State;  People  of 
the  State;  Property  of  State;  Proper- 
ty within  the  State;  Suit  against  the 
State;  Waters  of  the  State;  Within 
the  State;  Without  the  State;  Works 
of  the  State. 

Belonging  to  state,  see  Belong — Belong- 
ing. 

Debt  owing  the  state,  see  Debt  Owed. 

Employed  within  the  state,  see  Employed. 

Law  of  the  state,  see  Law. 

Other  state,  see  Other. 

Resident  of  state,  see  Resident 

Statute  of  a  state,  see  Statute. 

When  the  Constitution  speaks  of  a 
"state,'*  and  Inhibits  the  doing  of  certain 
things.  It  sometimes  Includes  under  the  term 
every  instrumentality  or  agency  of  the  state 
which  presumes  to  act  by  authority  of  the 
state,  and  in  other  cases  the  action  of  the 
Btate  In  its  sovereign  or  legislative  character 
is  alone  referred  to.  Karem  v.  United  States, 
121  Fed,  250,  256,  57  C.  C.  A.  486,  61  L.  R.  A. 
437. 

In  the  case  of  State  v.  Wilmington  City 
Council  (Del.)  3  Har.  294,  It  was  said :  **The 
question  presented  Is  whether  the  office  of 


,  treasurer  of  a  public  corporation  such  as  the 
city  of  Wilmington  comes  within  the  true 
meaning  and  import  of  the  term  'cItU  office 
In  the  state,'  as  used  In  the  Constitution. 
The  word  'state'  has  two  meanings,  and  is 
used  In  both  of  them  in  different  parts  of 
that  Instrument.  In  one  sense,  It  signifies 
the  territory  inhabited  by  the  people;  in  the 
other.  It  means  the  body  politic  inhabiting 
the  territory.  So  that  the  term  'civil  office 
hi  the  state'  may  mean  either  'civil  office  in 
the  territory'  or  *clvU  office  In  the  frame  of 
government  or  political  organization'  which 
it  was. the  business  of  the  convention  to  es- 
tablish." Pol.  Code  (ia.  189p,  §  223,  declar- 
ing that  persons  holding  any  office  of  profit 
or  trust  under  the  government  of  either  of 
the  several  states,  or  of  any  foreign  state,  are 
held  and  deemed  Ineligible  to  hold  any  dvll 
office  In  this  state,  did  not  render  one  who 
held  the  office  of  solicitor  of  the  county  court 
of  a  county  Ineligible  to  hold  the  office  of 
mayor  of  a  municipal  corporation  located  in 
such  county.  Long  v.  Rose.  64  S.  E.  84,  85, 
132  Ga.  288. 

Code  Civ.  Proc.  §S  1667,  1668,  providing 
for  treble  damages  for  the  cutting  of  trees, 
do  not  relate  to  damages  to  trees  on  lands  of 
the  state.  The  operation  of  the  statute  is 
limited  to  the  lands  of  persons,  and  of 
cities,  villages  and  towns,  and  does  not 
extend  to  lands  of  the  state.  The  "state'* 
is  a  political  corporate  body.  If  treble  dam- 
ages had  been  Intended  as  to  the  cutting  of 
trees  on  its  land.  It  would  have  been  named. 
It. is  not  a  person  within  the  meaning  of  the 
word  as  there  employed.  Not  being  within 
the  list  of  corporate  bodies  therein  mentioned 
the  state  may  not  be  regarded  as  Included 
within  its  provisions.  People  v.  Bennett, 
107  N.  Y.  Supp.  406,  407,  56  Misc.  Rep.  160. 

As  all  state  ag^encies 

The  word  "state"  in  Const.  U.  S.  Amend. 
14,  providing  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law.  Includes  Its  officers,  Its 
courts,  and  other  governmental  agencies. 
All  of  them  are  Included  In  the  prohibitions. 
Ex  parte  Powers,  120  Fed.  985,  988. 

General  and  implied  powers  arising  out 
of  the  charter  of  a  municipal  corporation  do 
not  constitute  such  legislative  authority  for 
an  ordinance  passed  by  the  municipality  re- 
pealing or  Vepudiating  a  prior  ordinance  by 
which  it  entered  into  a  contract  as  to  render 
it  an  *'act  of  the  state"  within  the  contract 
clause  of  the  federal  Constitution.  Ameri- 
can Telephone  &  Telegraph  Co.  of  Alabama 
V.  New  Decatur,  176  Fed.  133,  136. 

The  word  "state,"  In  Const.  U.  S.  art.  1, 
§  10,  providing  that  no  "state"  shall  pass  a 
law  impairing  the  obligation  of  contracts,  In- 
cludes a  city  or  other  subdivision  or  agency 
of  a  state.  A  resolution  of  a  city  council  di- 
recting the  removal  from  the  streets  of  the 
tracks  of  a  street  railroad  company  Is  a  law 
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of  the  state  within  the  constitutional  pro- 
vision where  under  the  state  law,  the  resolu- 
tion is  as  effective  for  the  intended  purpose 
as  an  ordinance  would  be.  Dee  Moines  City 
B.  Co.  y.  Des  Moines,  151  Fed.  854,  858,  859. 

Where  a  state  has  conferred  power  on 
some  one  of  its  agencies  to  perform  a  certain 
function  involving  the  exercise  of  discretion, 
the  performance  of  such  function  within  that 
grant  although  in  a  manner  to  render  It  ob- 
noxious to  the  laws  of  the  state,  is  none  the 
less  the  act  of  the  "state*'  within  the  contem- 
plation of  the  constitutional  prohibition 
against  deprivation  of  life,  liberty,  or -proper- 
ty without  due  process  of  law.  San  Francis- 
co Gas  &  Electric  Co.  v.  City  and  County  of 
San  Francisco,  189  Fed.  943,  949. 

As  oitisen 

See  Citizen. 
Am  oompanj 

See  Company. 

As  corporation 

See  Corporation* 

As  Jnrisdlotioa 

Under  Cr.  Code,  |  272,  making  it  an  of- 
fense for  any  person  to  hire,  persuade,  or  in- 
duce a  witness  in  a  criminal  case  to  leave  the 
''state,**  so  that  he  cannot  be  produced  as  a 
witness,  an  indictment  alleging  that  witness- 
es were  induced  to  absent  themselves  from 
the  "Jurisdiction"  of  the  court  was  sufficient, 
as  the  word  "Jurisdiction*'  is  synonymous 
with  the  word  "state*'  as  used  in  the  statute. 
Tedf  ord  v.  People,  76  N.  E.  60,  62,  219  IlL  23. 

As  municipal  corporation 

See  Municipal  Corporation. 

As  owner 

See  Owner. 

As  tlie  people 

A  "state*'  has  been  defined  as  **a  body 
politic  or  a  society  of  men  united  together  for 
the  purpose  of  promoting  their  mutual  com- 
fort and  advantage  by  the  Joint  efforts  of 
their  combined  strength,  *  *  *  as  a  self- 
sufficient  body  of  persons  united  together  In 
one  communi^  for  the  defense  of  their  rights 
and  for  other  purposes.  In  this  sense  'state* 
means  the  whole  people  united  together  in 
one  body  politic.  It  must  be  an  organization 
of  the  people  for  political  ends.  It  must  per- 
manently occupy  a  fixed  territory.  It  must 
possess  an  organised  government  capable  of 
making  and  enforcing  the  law  within  the 
community.  •  •  •  A  community  cannot 
be  considered  a  'state*  if  the  government  is 
permanently  incapable  of  enforcing  its  own 
laws.**  Ex  parte  Corliss,  114  N.  W.  962,  980, 
16  N.  D.  470. 

It  is  not  merely  the  Legislature,  or  the 
executive,  or  the  Judiciary,  but  it  Is  the  en- 
tire body  of  the  people,  who  together  form 
the  body  politic  known  as  the  "state."  This 
meaning  is  applicable  in  the  rule  that  "the 


extent  to  which  the  people  of  a  municipality 
shall  be  allowed  to  directly  participate  in  the 
governmental  function  of  legislating  therefor 
in  local  or  municipal  affairs  is  *  *  * 
purely  a  question  of  state  policy,  in  the  de- 
termination of  which  the  state  is  not  re- 
stricted by  any  provision  of  the  federal  Con- 
stitution.** In  re  Pfahler,  88  Pac.  270,  274, 
150  Cal.  71,  U  L.  R.  A.  (N.  S.)  1092,  11  Ann. 
Cas.  911  (citing  Penhallow  v.  Doane*s  Adm'ra 
[Pa.]  3  DalL  54,  19  Fed.  Cas.  151,  1  L.  Ed. 
507 ;  Brown  v.  State,  5  Colo.  496). 

As  person 

See  Person. 

As  real  party  in  interest 

See  Real  Party  in  Interest, 

District  of  Golnnibia  and  territories 

A  citizen  of  a  territory  is  not  a  "citizen 
of  a  state,**  so  as  to  confer  federal  Jurisdic- 
tion on  the  grround  of  diverse  citizenship. 
Clark  V.  Southern  Pac.  Co.,  175  Fed.  122, 125. 

"A  citizen  of  one  of  the  territories  of  the 
United  States  is  not  a  'citizen  of  a  state' 
within  the  meaning  of  the  Constitution  and 
Judiciary  acts.*'  Hence  an  action  by  a  citi- 
zen and  resident  of  the  Indian  Territory 
against  a  citizen  of  a  state  is  not  remova- 
ble to  the  federal  court  for  diversity  of  citi- 
zenship. Kansas  City  S.  R.  Ca  v.  McGinty, 
88  S.  W.  1001, 1003,  76  Ark.  356  (quoting  and 
adopting  the  language  of  Dick  v.  Foraker,  15 
Sup.  Ct  124,  155  U.  S.  401,  39  L.  Ed.  201; 
citing  Hooe  V.  Jamieson,  17  Sup.  Ct  696,  166 
U.  S.  395,  41  L.  Ed.  1049;  Mansfield,  C.  A  L. 
M.  R.  Co.  V.  Swan,  4  Sup.  Ct  510,  111  U.  S. 
379,  28  L.  Ed.  462;  Snead  v.  SeUers,  66  Fed. 
372,  13  a  C.  A.  518). 

A  resident  of  the  District  of  Columbia, 
although  not  a  "citizen  of  a  state"  within 
the  constitutional  provision  giving  the  feder- 
al courts  cognizance  of  suits  between  citizens 
of  different  states,  may  maintain  a  cross-bill 
in  a  suit  in  such  a  court  for  relief  which  is 
ancillary  to  that  sought  in  the  original  suit; 
the  Citizenship  of  the  parties  in  such  case  be- 
ing immaterial.  Ulman  v.  laeger's  Adm'r, 
155  Fed.  1011,  1018. 

A  "state,**  as  used  in  Rev.  St  U.  S.  | 
5339,  and  U.  S.  Comp.  St  1901,  p.  3627,  which 
provides  that  a  person  who  commits  murder 
upon  the  high  seas,  etc.,  and.  out  of  the  Juris- 
diction of  any  particular  "state"  shall  suffer 
death,  refers  only  to  the  territorial  Jurisdie- 
tion  of  one  of  the  United  States,  and  not  to 
any  other  government  or  political  commu- 
nil7.  A  murder  committed  on  board  ship 
lying  in  the  harbor  of  Honolulu  is  cognizable 
in  the  District  Court  of  the  United  States 
for  the  territory  of  Hawaii,  under  section 
5389,  as  one  committed  in  a  haven  or  arm  of 
the  sea  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States  and  "out  of 
the   Jurisdiction    of   any   particular  state." 

r  Wynne  v.  United  States.  30  Sup.  Ct  447,  448, 

'  217  U.  S.  234,  54  U  fid.  748. 
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The  language  of  the  Judiciary  act,  pro- 
ylding  that  the  Jurisdiction  of  the  Circuit 
Courts  of  the  United  Statee  shall  extend  to 
••controversies  between  citizens  of  different 
states'*  and  also  to  "controversies  between  a 
citizen  of  a  state  and  foreign  citizens  or  sub- 
jects," cannot  be  construed  to  include  a  con- 
troversy between  aliens,  or  a  controversy 
between  citizens  of  different  territories  or 
between  a  citizen  of  a  state  and  a  citizen  of 
a  territory.  "Territory"  is  not  a  state  with- 
in the  meaning  of  the  act  defining  the  Jurla- 
diction  of  the  federal  courts.  McClelland  v. 
McKane,  154  Fed.  164,  165  (citing  Barney  v. 
Baltimore,  73  U.  S.  [6  Wall.]  280,  287,  18  L. 
Ed.  825;  Watson  v.  Bonfils,  116  Fed.  157,  53 
C.  C.  A.  535;  Weller  v.  Hanaur,  105  Fed. 
193;  Johnson  v.  Bunker  HUl  &  S.  M.  &  C. 
Co.,  46  Fed.  417;  8eddon  t.  Virginia,  T.  0. 
S.  &  I.  Co.,  86  Fed.  6, 1  L.  B.  A.  108). 

Foreign  state 

Act  Cong.  June  29,  1906,  c.  3591,  i  7,  34 
Stat.  595,  amending  Hepburn  Act  Feb.  4, 1887, 
c.  104,  §  20,  24  Stat.  386,  provides  that  any 
common  carrier  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point 
in  another  state  shall  Issue  a  receipt  or  bill 
of  lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property,  caused  by  it  or 
by  any  connecting  carrier,  to  which  the  prop- 
erty may  be  delivered,  or  over  whose  line  or 
Unes  the  property  may  pass,  and  that  no 
contract,  rule,  receipt,  or  regulation  shall  ex- 
empt any  such  carrier  from  the  liability  so 
Imposed.  Held,  that  the  word  "state''  was 
used  in  such  provision  in  its  limited  sense  to 
represent  and  include  only  the  states  of  the 
federal  Union,  and  that  such  section  had  no 
application  to  a  shipment  of  cotton  from  a 
jpoint  in  Texas  to  a  foreign  country.  Hous- 
ton E.  &  W.  T.  B.  Co.  V.  Inman,  Akers  &  Ih- 
man,  134  S.  W.  275,  277. 

BTATB  AID 

Pub.  Acts  1911,  c.  187,  provides  that 
every  resident  Civil  War  veteran  honorably 
discharged,  or  his  widow,  or  widowed  mother, 
resident  in  the  state,  or  pensioned  widows, 
fathers,  and  mothers,  resident  in  the  state, 
shall  be  paid  by  the  state  as  "state  aid"  the 
sum  of  $30  each,  annually.  Held,  as  "state 
aid"  to  those  who  do  not  need  it,  the  statute 
to  whom  it  is  granted,  and  no  public  purpose 
may  be  subserved  by  taking  property  by  tax- 
ation and  giving  it  under  the  guise  of  "state 
aid'*  to  those  who  do  not  need  it,  the  statute 
is  improper  as  furnishing  aid  to  all  classes 
regardless  of  their  need.  Beach  v.  Brad- 
street,  82  Ati.  1030,  1034,  85  Conn.  344. 

STATE  ATTORNEY 

As  county  ofl3cer,  see  County  Officer. 

STATE  BAR  ASSOCIATION 

As   political    corporation,    see    Political 
Corporation. 
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STATE  BOARD  OF  CONTROIi 

As  educational  corporation,  see  Educa- 
tional Ck)rporation. 

STATE  BOARD  OF  BXALTH 

As  corporation,  see  Corporation. 
As  individual,  see  Individual* 

STATE  BUSINESS 

See  Ordinary  State  Business. 

STATE  ClVUi  SERVICE 

Employes  of  the  board  of  elections  of  the 
city  of  New  York,  existing  under  Election 
Law,  art.  7,  providing  for  a  board  of  elections 
in  every  dty  of  the  first  class,  including  with- 
in its  boundaries  one  or  more  counties  and 
in  other  counties,  to  execute  the  election  laws 
within  their  respective  cities  or  counties,  em- 
powering the  board  of  aldermen  of  the  city 
of  New  York  to  appoint  the  board  for  the  dty, 
and  making  the  expenses.  Including  salaries  of 
the  board,  a  charge  against  the  city,  are  in 
the  "state  civil  service"  within  Civil  Service 
Law,  §  2,  subds.  4,  5,  providing  that  the  state 
civil  service  shall  include  all  offices  and  posi- 
tions in  the  service  of  the  state  or  any  of  its 
civil  divisions,  except  a  city,  and  that  the  city 
service  shall  include  such  positions  in  the 
service  of  the  dty.  People  ex  rel.  Werner 
V.  Prendergast,  130  N.  Y.  Supp.  688,  689,  152 
App.  Dlv.  104. 

STATE  CONSTITirriON 

A  "state  Constitution"  is  really  nothing 
but  a  law  made  directly  by  the  people  vot- 
ing at  the  polls  upon  a  draft  submitted  to 
them.  The  people  of  a  state,  when  they  so 
vote,  act  as  a  primary  and  constituent  as- 
sembly, Just  as  if  they  were  all  summoned  to 
meet  in  one  place  like  the  folkmotes  of  our 
Teutonic  forefathers.  It  is  only  their  num- 
bers that  prevent  them  from  so  meeting  in 
one  place,  and  oblige  the  vote  to  be  taken  in  a 
variety  of  polling  places.  Hence  the  enact- 
ment of  a  Constitution  is  an  exercise  of  di- 
rect popular  sovereignty,  to  which  we  find  few 
parallels  in  modern  Kurope,  though  it  was 
familiar  enough  to  the  republic  of  antiquity, 
and  has  lasted  until  now  in  some  of  the  cantons 
of  Switzerland.  It  is  the  highest  legislative 
assembly  recognized  in  law,  invested  with  the 
right  of  enacting  or  framing  the  supreme  law 
of  the  state.  Smith  v.  State  ex  rel.  Hepburn, 
113  Pac.  932,  934,  28  Okl.  235 ;  Frantz  v.  Au- 
try,  91  Pac.  la^,  204, 18  Okl.  561  (quoUng  and 
adopting  the  definition  in  1  Bryce's  Am.  Com. 
436 ;  Goodrich  v.  Moore,  2  Minn.  61  [Gil.  49] , 
72  Am.  Dec.  74), 

Federal  Confltltiitlon  difltlnfi^uijilied 

"The  prindple  that  the  expression  of  one 
thing  is  the  exclusion  of  another  ♦  ♦  ♦  la 
not  fully  applicable  in  construing  a  state  as 
distinguished  from  a  federal  Constitution. 
The  latter  is  an  instrument  of  grants,  the 
former  one  of  limitations,  of  power.  Mere- 
ly because  In  the  section  [of  the  state  Con- 
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stltatlon]  relating  to  district  courts  the  pow-  [ 
er  of  Interchange  is  given,  and  the  section  ap- 
plicable to  county  courts  is  silent,  it  is  nei- 
ther a  logical  nor  a  necessary  deduction  that 
the  Legislature  cannot  confer  upon  county 
judges  the  right  of  interchange.'*  Prudential 
Ins.  Co.  of  America  v.  Hummer,  84  Pac.  61, 
62,  36  Colo.  208. 

STATE  COURT 

See  Courts  of  the  State. 
Proceeding  in,  see  Proceeding. 

A  municipal  court,  established  under 
Laws  1895,  c.  229,  as  amended,  is  a  ''state 
court,"  within  the  meaning  of  Const,  art.  6, 
I  1,  requiring  all  inferior  courts  not  therein 
specified  to  be  established  by  the  Legislature 
by  a  two-thirds  vote.  State  ex  rel.  Simpson 
V.  Fleming,  127  N.  W.  473,  474, 112  Minn.  136. 

The  recorder*s  court  of  the  city  of  De- 
troit authorized  by  the  charter  to  administer 
the  general  laws  of  the  state  is,  when  trying 
an  offense  under  state  law,  a  "state  court," 
and  cannot  take  judicial  notice  of  ordinanc- 
es of  the  dty  of  Detroit,  though  for  certain 
purposes  it  is  a  municipal  court  People  v. 
Quider,  137  N.  W.  546,  548, 172  Mich.  280. 

STATE  DEBTS 

Chapter  49,  p.  54,  Laws  1903,  which  au- 
thorizes the  issuance  of  $60,000  in  bonds  for 
the  purpose  of  procuring  funds  to  erect  and 
equip  buildings  for  the  State  Normal  School 
at  Valley  City,  and  appropriates  a  sufficient 
portion  of  the  interest  and  income  dedicated 
to  the  support  of  that  institution  to  repay 
the  principal  and  pay  the  interest  on  the  sum 
so  borrowed,  is  unconstitutional  and  void 
for  the  following  reasons:  (1)  It  authorizes 
the  creation  of  a  "state  debt"  in  excess  of 
the  state  debt  limit,  in  violation  of  section 
182  of  the  state  Constitution ;  (2)  it  author- 
izes the  creation  of  a  "state  debt,"  and  does 
not  provide  for  a  tax  levy  to  pay  the  pi*in- 
dpal  and  interest,  as  required  by  said  sec- 
tion; (3)  it  diverts  the  interest  and  income 
dedicated  to  the  support  of  this  Institution 
to  the  payment  of  the  "state  debt,"  in  viola- 
tion both  of  the  enabling  act  and  of  the  state 
Constitution.  State  ex  rel.  Board  of  Uni- 
versity and  School  Lands  v.  McMillan,  96  N. 
W.  310,  311,  322,  12  N.  D.  280. 

STATE  FARM 

A  farm  leased  by  the  state  is  a  "state 
farm,"  within  Const,  art.  10,  §§  223,  226,  for- 
bidding the  leasing  of  con\icts.  and  provid- 
ing that  the  Legislature  may  place  them  on 
state  farms  and  have  them  work  thereon 
under  state  supervision,  and  may  buy  farms 
for  that  purpose.  State  v.  Henry,  40  South. 
152,  155,  87  Miss.  125,  5  L.  R.  A.  (N.  S.)  340. 

STATE  GOVERNMENT 

See  Branch  of  State  Government;   Full 

State  Government. 
Municipal  government  distinguished,  see 

Municipal  Government. 


The  phrase  "state  government,"  In  the  en- 
abling act  authorizing  the  people  of  Oklaho- 
ma and  Indian  Territory  to  form  a  Constitu- 
tion and  state  government,  includes  counties 
and  townships,  and  in  the  absence  of  any  ex- 
press prohibition  on  the  constitutional  conven- 
tion it  had  complete  power  to  establish  and  de- 
fine the  counties  in  the  proposed  state,  as  a  nec- 
essary Incident  to  the  formation  of  a  state  gov- 
ernment. Power  to  form  a  state  government 
clearly  implies  the  power  to  create  and  de- 
fine every  county  within  the  limits  of  the 
new  state.  Frantz  v.  Autry,  91  Pac.  193,  211, 
18  Okl.  561 ;  Board  of  Com'rs  of  Greer  Coun- 
ty V.  Constitutional  Delegate  Convention  of 
Oklahoma  and  Indian  Territories,  91  Pac. 
239,  240,  18  Okl.  707. 

STATE  HIGHWAY 

All  public  highways  are  ''state  high- 
ways," and  the  state  is  the  sole  arbiter  of 
the  manner  and  conditions  of  their  improve- 
ment, except  as  limited  by  the  Constitution. 
Cummins  v.  Pence,  91  N.  E.  629,  531, 174  Ind. 
115. 

STATE  HOSPITAIi 

As  corporation,  see  Corporation. 

STATE  INSTITUTION 

The  State  College  of  Washington  is  a 
"state  institution."  State  ex  rel.  Johnson  v. 
Clausen,  .99  Pac.  743,  744,  51  Wash.  548. 

The  fact  that  a  charitable  institution  is 
by  statute  given  the  right  to  detain  a  person 
committed  to  it  by  a  magistrate  or  court  does 
not  render  the  institution  a  "state  institution" 
or  a  governmental  agency.  Gallon  v.  House 
of  Good  Shepherd,  122  N.  W.  631,  633,  158 
Mich.  361,  24  L.  R.  A.  (N.  S.)  286,  133  Am.  St 
Rep.  387. 

Under  the  Military  Code,  a  national 
guard  armory  is  a  **state  institution,"  with- 
in Labor  Law  (Laws  1897,  p.  462,  c.  415)  { 
3,  declaring  that  the  provision  that  eight 
hours  shall  constitute  a  day's  work  does  not 
apply  to  employes  of  state  institutions. 
Burns  v.  Fox,  90  N.  Y.  Supp.  254,  255,  98  App. 
Div.  507. 

STATE  LANDS 

See   Classes    of   State   Lands;    Public 
Lands. 

STATE  OFFICE 

See  Office  under  the  State. 
Civil  office  under  the  state,  see  QtII  Of- 
ficer. 

The  office  of  prosecuting  attorney  most 
be  held  a  "state  office"  within  Const  art  19, 
§  23,  providing  that  no  officer  of  the  states 
nor  of  any  county,  city,  or  town,  shall  re- 
ceive for  salary,  fees,  etc.,  more  than  $5,000 
net  profits  per  annum,  and  requiring  all  soma 
in  excess  thereof  to  be  paid  into  the  state, 
county,  or  city  treasury,  notwithstanding 
that  Act  Feb.  1, 1875,  p.  124,  carrying  out  the 


^ 


STATE  OFFICER 


675 


STATE  OFFICER 


provisions  of  the  article  as  to  other  state  and 
county  officers,  construed  it  as  not  applying 
to  the  office  of  prosecuting  attorney.  Griffin 
y.  Rhoton,  107  S.  W.  380,  881,  85  Ark.  89. 

STATE  OFFICER 

The  term  "state  officers"  is  sometimes 
construed  as  only  the  heads  of  the  executive 
departments  of  the  state  elected  by  the  people 
at  large,  such  as  Governor,  Lieutenant  Gov- 
ernor, State  Treasurer,  Attorney  General, 
and  the  like,  and  it  should  be  so  construed 
when  used  without  circumstances  indicating 
any  other  intent.  In  its  more  comprehensive 
sense  it  Includes  every  person  whose  duty  ap- 
pertains to  the  state  at  large.  The  exact 
sense  In  which  the  term  is  used  in  any  par- 
ticular law  must  often  be  determined  by  or- 
dinary rules  for  Judicial  construction.  State 
ex  rel.  Milwaukee  Medical  College  v.  Chitten- 
den, 107  N.  W.  500.  608,  127  Wis.  468^ 

The  term  "state  officers,'*  as  used  in 
Const,  art  4,  §  4,  conferring  on  the  Supreme 
Court  original  jurisdiction  In  mandamus  as 
to  all  state  officers,  Is  not  limited  to  those 
heads  of  executive  departments  recognized 
eo  nomine  as  executive  officers  in  article  3, 
but  embraces  the  heads  of  the  executive  de- 
partments, including  the  insurance  commis- 
sioner. State  ex  rel.  North  Coast  Fire  Ins. 
Co.  V.  Schively,  122  Pac.  1020, 1021,  68  Wash. 
148. 

An  officer  appointed  or  elected  for  a  par- 
ticular locality,  whose  duties  are  of  a  public 
or  general  nature,  in  the  discharge  of  which 
the  whole  state  is  interested,  is  a  "state  offi- 
cer" in  an  enlarged  sense,  and,  where  it  ap- 
pears that  such  officer  has  not  been  dealt 
with  by  the  Legislature  or  the  constitutional 
convention  as  a  local  officer,  but  as  a  state 
officer,  the  court  should  give  efEect  to  the 
intention  and  understanding  of  the  framers 
of  the  Constitution.  State  ex  rel.  Ward  v. 
Romero,  125  Pac.  617,  621, 17  N.  M.  88:  Butts 
V.  Purdy,  125  Pac.  813,  318,  63  Or.  150 ;  DUl- 
man  v.  State  (Wyo.)  125  Pac.  367,  378. 

Const,  art.  15,  §  7,  requiring  the  Legis- 
lature to  provide  for  the  trial  and  removal 
from  office  of  all  "officers  of  the  state,"  when 
considered  in  connection  with  article  5,  §  24, 
providing  for  the  removal  of  county  officers, 
relates  only  to  state  officers  and  does  not 
prohibit  the  removal  from  office  of  an  officer 
of  a  cltjr  by  recall.  Bonner  v.  Belsterling,  138 
S.  W.  571-575,  104  Tex.  432. 

The  term  "state  officers"  may  be  con- 
strued as  meaning  only  heads  of  the  execu- 
tive departments  of  the  state  elected  by  the 
people  at  large,  such  as  Governor,  Lieutenant 
Governor,  State  Treasurer,  Secretary  of 
State,  Attorney  General,  and  the  like,  that 
being  its  particular  meaning,  or  given  its 
more  comprehensive,  sense,  Including  every 
person  whose  duties  appertain  to  the  state  at 
large,  according  to  the  legislative  intention: 
that  the  exact  sense  in  which  the  term  Is  i 


used  in  any  particular  law  must  often  be 
determined  by  ordinary  rales  for  judicial 
constniction.  Applying  the  rales  that  effects 
and  consequences  are  to  be  regarded  in  oon- 
stralng  a  law,  where  the  words  thereof  will 
admit  of  either  of  two  reasonable  meanings, 
the  court  held  that  in  the  law  in  question  the 
words  ''any  of  the  state  officers"  should  be 
restrained  to  heads  of  departments  having 
their  official  residence  at  the  State  Capitol, 
and  expected  to  keep  open  office  there  dur- 
ing business  hours,  and  generally  speaking 
to  be  there  themselves;  that  is,  that  the  term 
was  used  by  the  lawmakers  in  its  narrow 
and  particular,  instead  of  its  broad  and 
general,  sense.  State  ex  rel.  Williams  v. 
Samuelson,  111  N.  W.  712-715,  131  Wis.  499 
(citing  and  approving  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden,  107  N.  W.  506, 
127  Wis.  468). 

Judicial  Code  (Act  March  8,  1911,  a  231, 
{  266,  36  Stat  1162),  provides  that  no  inter- 
locutory injunction  restraining  the  enforce- 
ment of  any  "statute"  of  a  state,  by  restrain- 
ing the  action  of  any  officer  of  such  state  in 
the  enforcement  of  the  statute,  shall  be  is- 
sued by  any  Justice  of  the  Supreme  (Dourt, 
or  by  any  District  Court  of  the  United 
States,  or  any  judge  thereof,  or  by  any  Cir- 
cuit Judge  thereof  acting  as  a  District  Judge, 
on  the  ground  of  unconstitutionality,  un- 
less the  application  shall  be  presented  to  a 
Justice  of  the  Supreme  Court  of  the  United 
States,  or  to  a  Circuit  or  District  Judge,  and 
shall  be  heard  and  determined  by  three 
judges,  of  whom  at  least  one  shall  be  a  Jus^ 
tice  of  the  Supreme  Court,  or  a  Circuit  Judge, 
and  the  other  two  either  Circuit  or  District 
Judges,  and  unless  a  majority  of  the  three 
judges  shall  concur  in  granting  the  applica- 
tion, etc.  Held,  that  the  words  "statute  of  a 
state"  were  used  in  such  act  in  their  ordinary 
sense  as  meaning  a  law  directly  passed  by 
a  state  Legislature,  and  that  the  words  "of- 
ficer of  such  state"  meant  an  officer  whose  au- 
thority extended  throughout  the  state;  and 
hence  such  act  was  not  applicable  to  a  suit 
by  a  telephone  company  to  restrain  the  en- 
forcement of  a  city  ordinance  fixing  tele- 
phone rates  to  be  charged  by  such  company. 
Cumberland  Telephone  &  Telegraph  Co.  y. 
Memphis,  198  Fed.  955,  957. 

Administrator 

An  administrator  belongs  to  that  class  of 
officers  represented  by  curators,  guardians, 
receivers,  referees,  and  the  like,  whose  duties 
are  private,  and  whose  acts  concern  private 
rather  than  public  interests.  An  administra- 
tor is  vested  with  no  portion  of  the  sover- 
eign functions  of  the  state  to  be  exercised 
by  him  for  the  benefit  of  the  public,  and  he 
is  therefore  not  a  "state  officer,"  within  the 
meaning  of  Const  art.  8,  §  12,  providing  that 
"no  person  shall  be  elected  or  appointed  to 
any  office  In  this  state,  dvll  or  military,  who 
Is  not  a  citizen  of  the  United  States,  and 
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who  shall  have  resided  in  this  state  one  year 
next  preceding  his  election  or  appointment.** 
A  "public  otQce**  is  a  right  and  authority  cre- 
ated by  law,  by  which  an  individual  is  invest- 
ed with  some  portion  of  the  functions  of 
government,  to  be  exercised  by  him  for  the 
benefit  of  the  public  for  a  given  period  of 
time,  either  fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power.  The  word 
"office/'  as  here  used,  is  to  be  distinguished 
from  its  application  to  such  positions  as  are 
at  most  quasi  public  only,  as  the  charge  of  an 
executor,  administrator,  or  guardian,  and 
from  the  otfices  of  a  private  corporation. 
Stevens  y.  LarwiU,  84  S.  W.  113,  118, 110  Mo. 
App.  140  (citing  Mechem,  Pub.  Off.  i  1;  In 
re  Hathaway,  71  N.  Y.  238). 

Aflfliitant  Attorney  Oeneral 

In  order  to  constitute  an  attorney  em- 
ployed to  assist  the  Attorney  General  an  offi- 
cer of  the  state,  the  term  of  his  appointment 
and  continuance  in  office  must  be  coterminous 
with  the  term  of  office  of  the  Attorney  Gen- 
eral who  appointed  him,  and  of  the  Governor 
approving  the  appointment.  Terrell  y.  Sparks, 
135  S.  W.  519,  621,  104  Tex.  191. 

County  officer  distinsnished 

In  general,  a  "state  officer**  is  one  whose 
duties  and  powers  are  coextensive  with  the 
state,  while  a  ''county  officer'*  is  one  whose 
duties  and  powers  are  coextensive  only  with 
the  county,  and  the  fact  that  the  official  acts 
of  an  officer  are  so  far  extraterritorial  that 
they  are  binding  throughout  the  state  does 
not  make  the  officer  who  performs  such  acts 
necessarily  a  state  officer.  People  v.  Evans, 
93  N.  E.  388,  391,  247  IlL  547. 

Connty,    town,    or    flobool    district    of- 
ficers 

A  road  overseer  and  members  of  the 
county  court  are  not  "state  officers,"  within 
the  Constitution,  so  as  to  confer  Jurisdiction 
on  the  Supreme  Court  on  appeal  in  a  case 
wherein  they  are  parties.  Hill  v.  Hopson, 
120  S.  W.  29,  31.  221  Mo.  103. 

Under  Laws  1803,  p.  25,  c  29,  |  3,  as 
amended  by  Laws  1^97,  p.  59,  c.  67,  §  1,  giv- 
ing the  highway  agent  of  a  town,  under  di- 
rection of  the  selectmen,  charge  of  the  con- 
struction and  repair  of  highways  within  the 
town,  and  empowering  him  to  employ  men 
and  teams,  the  highway  agent  and  selectmen 
are  "public  officers"  of  the  state,  and  not  pri- 
vate agents  of  the  town,  so  far  as  tlielr  du- 
ties in  connection  with  the  construction  and 
repair  of  highways  are  concerned.  O'Brien 
V.  Town  of  Derry,  60  Atl.  843,  73  N.  H.  198. 
So  a  town  is  not  liable  for  injury  to  property 
through  the  negligence  of  its  highway  agent  in 
blowing  up  ice  in  a  river,  under  the  direction 
of  a  selectman,  for  the  purpose  of  draining  wa- 
ter from  a  highway;  his  act  being  that  of  a 
public  officer  in  the  performance  of  his  duty. 
Wheeler  v.  Town  of  Gilsum,  62  AU.  597,  598, 
73  N.  H.  429,  3  L.  R.  A.  (N.  S.)  135  (citing 


I  O'Brien  v.  Town  of  Derry,  60  Aa  843,  73  N. 
H.  198;  Hall  v.  Concord,  52  AU.  864,  71  N.  H. 
367,  58  L.  R.  A.  455;  Douries  v.  Town  of 
Hopkinton,  40  Atl.  433,  67  N,  H.  456;  Wake- 
field V.  Town  of  Newport,  62  N.  H.  624; 
Grimes  v.  Town  of  Keene,  52  N.  H.  330). 

District  attorney 

The  district  attorney  is  an  "officer  of  the 
state."  Taylor  v.  State,  38  South.  380,  384, 
49  Fla.  69. 

District  Jmdse 

A  district  Judge  Is  a  "state  officer.'*  Gray- 
son V.  Perrj'man,  106  Pac.  954,  956,  25  Okl. 
339  (citing  Maben  v.  Rosser,  103  Paa  674,  24 
Okl.  588). 

Medical  ezantlners 

Rev.  St  1895,  art.  946,  providing  that  the 
Supreme  Court  may  issue  writs  of  mandamus 
against  any  "officer  of  the  state  government" 
except  the  Governor,  being  article  1012  of 
Act  April  13,  1892  (Laws  1892,  p.  21,  c.  14), 
which  provides  for  the  organization  of  the 
Supreme  Court  under  the  a>nendment  of 
Const,  art  5,  and  carefully  limits  the  Juris- 
diction thereof,  does  not  empower  the  Su- 
preme Court  to  issue  a  writ  of  mandamus 
against  the  Board  of  Eclectic  Medical  Ex- 
aminers; they  not  being  state  officers  within 
the  meaning  of  the  act  Betts  v.  Johnson,  73 
S.  W.  4,  5,  96  Tex.  360. 

Members  of  dispeiuMury  commission 

The  members  of  the  South  Carolina  Dis- 
pensary Commission  created  by  Sess.  Laws 
1907,  p.  835,  No.  402,  with  power  to  wind  up 
the  South  Carolina  State  Dispensary,  are  not 
"officers  of  the  state**  within  the  ordinary  ac- 
ceptation of  the  term,  and,  if  officers  at  all, 
are  officers  appointed  solely  for  the  perform- 
ance of  specific  duties.  Fleischman  Co.  v. 
Murray,  161  Fed.  152,  158. 

Municipal  officer  distinsnislied 

The  distinction  between  "state  officers'* 
and  "municipal  officers"  is  that  the  duties  of 
the  former  concern  the  state  at  large  and  the 
general  public,  although  exercised  withiu 
definite  territorial  limits,  while  the  functions 
of  the  latter  relate  to  a  particular  communi- 
ty. Ex  parte  Corliss,  114  N.  W.  962,  988,  16 
N.  D.  470. 

Policemen 

A  policeman  is  not  strictly  a  "state  offi- 
cer." State  ex  rel.  Qulntln  v.  Edwards,  99 
Pac.  940,  944,  38  Mont.  250. 

The  chief  of  police  of  a  city  of  the  first 
class  is  not  a  ''state  officer"  vrithin  the  mean- 
ing of  Const,  art  19,  §  6,  providing  that  no 
person  shall  hold  or  perform  the  duties  of 
more  than  one  office  in  the  same  department 
of  the  government  at  the  same  time,  which 
provision  refers  to  state  offices  only.  Peter- 
son V.  Culpepper,  79  S.  W.  783,  785,  72  Ark, 
230,  2  Ann.  Cas.  378. 
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Presidential  electors 

Presidential  electors  are  "state  officers," 
and  80  one  appointed  as  judge  until  the  next 
general  election  of  state  officers  cannot  hold 
over,  because  at  the  next  general  election 
presidential  electors  only  are  to  be  selected. 
Hodge  V.  Bryan,  148  S.  W.  21,  23, 149  Ky.  110. 

Superintendent  of  water  district 

"As  a  general  rule,  the  term  'state  officer' 
is  only  applied  to  those  superior  executlye 
officers  who  constitute  the  head  of  an  execn- 
tlve  department  of  a  state."  A  state  superin- 
tendent of  a  water  district,  appointed  by  the 
Qovernor,  is  a  "state  officer"  removable  under 
a  statute  providing  that  any  officer  who  shall 
hold  his  office  by  appointment  by  the  Gover- 
nor may  be  removed  by  the  Governor.  State 
ex  rel.  Hamilton  v.  Grant,  81  Pac.  795,  798,  14 
Wyo.  41,  1  L.  R.  A.  (N.  S.)  588,  116  Am.  St. 
Rep.  982. 

Trasteee  of  city  schools 

The  schools  of  a  city,  including  high 
sdiools,  are  a  part  of  the  state's  school  sys- 
tem, and  their  trustees  are  ''officers  of  the 
state."  City  of  Louisville  v.  Commonwealth, 
l21  S.  W.  411,  412,  134  Ky.  488. 

STATE  PBI80N 

A  sentence  to  imprisonment  in  the  state 
reformatory  is  not  a  sentence  to  a  term  of 
Imprisonment  in  the  "state  prison,*'  within 
Gen.  St  1894,  |  4790,  providing  that  a  di- 
vorce may  be  decreed  when  either  party,  sub- 
sequent to  the  marriage,  has  been  sentenced 
to  imprisonment  in  the  state  prison.  Dion- 
v.  Dion,  100  N.  W.  4,  5,  92  Minn.  278. 

The  London,  Ontario,  Insane  Asylum  la 
not  the  "state  prison"  within  Ck>mp.  Laws 
Mich.  1897,  §  9733,  postponing  the  running  of 
limitations  for  false  imprisonment  when  the' 
right  of  action  accrues  while  plaintiff  Is  im- 
prisoned in  the  state  prison  until  the  removal 
of  the  disability.  Alexander  v.  Thompson, 
195  Fed.  31,  33,  115  C.  C.  A.  33. 

The  words  "state  prison"  are  frequently 
used  as  synonymous  with  the  word  "peniten- 
tiary," never  as  meaning  a  Jail,  which,  as  is 
well  known,  is  a  pri;3on  appertaining  to  a 
county  or  municipality  in  which  persons  con- 
victed of  misdemeanors,  committed  in  the 
county  or  municipality,  are  confined  for  pun- 
ishment, and  the  use  of  the  words  "state 
prison"  in  a  verdict  reciting  that  "we,  the 
jury,  find  the  defendant  guilty  and  fix  his 
punishment  at  three  years  in  the  state  pris- 
on" will  be  considered  a  sufficient  designation 
of  the  state  penitentiary.  Denham  v.  Com- 
monwealth, 84  S.  W.  538,  539,  119  Ky,  508. 

STATE  PRISON  OFFENSE 

Under  the  federal  statutes,  the  mailing 
of  scurrilous  matter  printed  on  a  postal  card, 
or  exposed  on  the  exterior  of  a  sealed  letter, 
may  be  criminal ;  and  a  crime  of  that  charac- 
ter Is  punishable  by  imprisonment,  which 
may  be  in  the  penitentiary,  and  amounts  by 


the  common  understanding,  to  a  "state  pris- 
on offense."  Mlddleby  v.  Effler,  118  Fed. 
261,  202,  55  C.  C.  A.  355. 

STATE     PtTBIiIO     SOHOOI.    FOR     DE- 
PENDENT CHILDREN 

The  State  Public  School  for  Dependent 
Children,  to  be  located  at  the  Home  for  the 
Friendlessf  provided  for  by  Laws  1909,  is 
identical  with  the  Home  for  the  Friendless, 
and  appropriations  made  for  that  school, 
^whether  described  as  the  Home  for  the 
Friendless  or  the  State  Public  School,  are 
specific  appropriations  as  required  by  Const. 
art.  3,  §  22,  declaring  that  no  money  shall 
be  drawn  from  the  treasury  except  in  pur- 
suance of  a  specific  appropriation,  and  that 
no  money  shall  be  diverted  from  any  ap- 
propriation. State  ex  rel.  Johnston  v.  Bar- 
ton, 122  N.  W.  64,  66,  84  Neb.  816. 

STATE  PURPOSE 

The  words  "state  purposes,"  as  used  In 
Const  art.  7,  §  9,  authorizing  a  tax  levy  for 
state  purposes,  "is  for  the  running  and  cur- 
rent expenses  in  carrying  on  the  different  de- 
partments and  institutions  of  the  state  gov- 
ernment, which  is  intended  to  be  upon  a 
cash  basis  as  provided  by  section  11  of  the 
same  article.*'  The  tax  levy  authorized  by 
section  9  of  article  7  of  the  Constitution  "for 
state  purposes"  is  intended  to  cover  the  cur- 
rent and  running  expenses  of  maintaining 
and  conducting  the  state  government,  legisla- 
tive, executive,  and  Judicial,  and  operating 
and  maintaining  the  state  institution.  Pub- 
lic or  bonded  indebtedness  Incurred  under 
section  1  of  article  8  for  internal  improve- 
ments and  the  erection  of  public  buildings 
and  Institutions  is  not  comprehended  by  sec- 
tion 9  of  article  7,  and  a  tax  levy  for  the  pur- 
pose of  paying  the  Interest  on  such  indebted- 
ness and  bonds  and  providing  a  sinking  fund 
therefor  does  not  fall  within  the  limits  of  the 
maximum  rate  of  taxation  as  provided  by 
section  9  of  article  7.  Gooding  v.  Profltt,  83 
Pac.  230-232, 11  Idaho,  380. 

STATE  ROAD 

**The  terms  'state  road'  and  'county 
road*  seem  to  have  no  precise  technical  mean- 
ing, and  it  might  be  permissible  to  suppose 
that  they  were  used  merely  to  distinguish 
highways  created  directly  by  the  Legislature 
and  those  created  by  the  county  authorities 
under  general  laws.  But  a  better  supported 
view  is  that  any  public  road  lying  wholly 
within  one  county  is  a  'county  road,'  while  a 
'state  road'  extends  through  or  into  several 
counties.  'What  Is  known  in  some  sections 
as  a  "state  road"  is  a  highway  laid  out  by 
the  direct  authority  of  the  state,  generally 
between  distant  places  and  through  different 
counties,  to  supply  a  want  felt  by  a  large  dis- 
trict of  country,  which,  because  of  the  diver- 
sity of  Interests,  the  local  authorities  are  not 
willing  to  support.'  'A  "state  road*'  is  a 
road  running  into  two  or  more  counties,  and 
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is  difltlDgulshed  by  this  from  a  "county 
road/'  which  lies  wholly  within  one  county. 
The  first  was  formerly  established  by  acts 
of  special  legislation;  the  latter  by  county 
commissioners,  under  general  laws.'  Where 
nn  act  of  the  Legislature  declares  all  section 
lines  in  a  certain  county  to  be  public  high- 
ways, and  provides  that  they  shall  be  opened 
by  the  board  of  county  commlssl^pers,  such 
section  lines  thereby  become  county  roads, 
within  the  meaning  of  that  term  as  used  in 
an  act  providing  that  any  part  of  a  state 
or  county  road  not  opened  for  travel  within' 
a  stated  time  shall  be  vacated."  Board  of 
i'om'rs  of  CJowley  County  v.  Johnson,  90  Pac. 
805,  807,  76  Kan.  65  (quoting  and  adopting 
definition  in  State  ex  rel.  Stebbins  v.  Treas- 
urer of  Wood  County,  17  Ohio,  184). 

**By  'special  benefits'  Is  not  meant  the 
general  advance  or  benefits  resulting  to  the 
community  In  general  from  the  construction  of 
the  road,  but  such  l)eneflts  as  result  In  partic- 
ular to  the  defendants  from  the  location  of 
the  road  there,  such  as  the  location  of  a 
depot  there,  or  a  convenient  sidewalk,  or  an 
embankment  which  protects  their  lands  from 
overfiow,  and  the  like."  Vaulx  v.  Tennessee 
Cent  B.  Co.,  108  S.  W.  1142,  1146,  120  Tenn. 
316. 

Code,  I  422,  subd.  16,  empowers  the 
board  of  supervisors  to  discontinue  any  state 
or  territorial  highway,  and  subdivision  17 
empowers  them  to  establish  or  discontinue 
any  county  highway  through  or  within  the 
county.  Section  751  empowers  cities  and 
towns  to  establish  or  vacate  streets  and  al- 
leys. Section  48,  subd.  5,  provides  that  the 
words  "highway**  and  "road"  include  public 
bridges,  and  may  be  held  equivalent  to  the 
words  "county  road,"  "county  way,"  "com- 
mon-road," and  "state  road."  Section  1507 
provides  that  all  public  streets  of  villages  are 
a  part  of  the  road.  Held  that,  where  a  plat 
was  made  of  land  dividing  it  into  lots, 
streets,  and  alleys  prior  to  the  incorporation 
of  a  town  embracing  the  land  platted,  the 
streets  and  alleys  became  county  roads  sub- 
ject to  the  Jurisdiction  of  the  board  of  super- 
visors, and  though  after  the  incorporation  of 
the  town  the  control  may  have  passed  to  the 
city  council,  yet  the  incorporation  of  the 
town  having  been  vacated,  the  control  of  the 
streets  and  alleys  reverted  to  the  board  of 
supervisors.  Chrisman  v.  Brandes,  112  N. 
W.  833,  835,  137  Iowa,  433. 

STATE  TAX 

"All  taxes,  whether  levied  for  state,  coun- 
ty, or  municipal  purposes,  are  'state  taxes.* 
They  can  be  imposed  by  no  other  authority 
than  that  of  the  state.  The  state  appropri- 
ates the  proceeds  to  what  purposes  it  sees 
fit:  but,  however  the  pror^t'ods  may  be  ap- 
propriated, every  tax  is  a  state  tax.**  United 
New  Jersey  U.  &  Canal  Co.  v.  State  Board 
of  Assessors,  67  Atl.  438,  443,  75  N.  J.  Law, 
35  (quoting  and  adopting  definition  in  State 


Board  of  Assessors  v.  Central  R.  Co.,  4  Atl. 
578,  48  N.  J.  Law,  146,  and  citing  Camden  & 
B.  R.  V.  Cook,  32  N.  J.  Law,  338). 

"State  taxes"  are  those  assessed  and 
levied  by  the  counties  by  the  direct  mandate 
of  the  General  Assembly,  the  rate  of  which 
is  fixed  by  that  body,  and,  though  all  taxes 
levied  for  school  purposes  are  known  as 
"state  taxes,"  the  ordinary  taxes  levied  for 
school  purposes  under  Acts  1903,  c  247,  p. 
323,  {§  2,  3,  which  are  collected  by  the  sheriff 
of  each  county  and  paid  to  the  treasurers 
thereof,  are  county  taxes.  Board  of  Educa- 
tion of  Iredell  County  v.  Board  of  Com'rs  of 
Iredell  County,  49  S.  B.  47,  48, 137  N.  C.  63. 

The  tax  on  personal  securities  as  "money 
at  interest,*'  provided  by  the  act  of  1879  (P. 
L.  p.  130),  and  its  supplementary  acts,  mak- 
ing such  property  taxable,  annually,  for 
state  purposes  at  the  rate  of  f6ur  mills  on 
each  dollar  of  the  value  thereof,  is  a  "state 
tax,'*  though  a  large  part  thereof  is,  under 
the  statute,  returned  to  the  counties,  and  the 
personal  securities  upon  which  such  tax  is 
levied  cannot  be  included  in  the  assessed 
value  of  the  "property  therein,**  within  Const 
art  9,  §  8,  limiting  the  borrowing  power  of  a 
city  to  2  per  cent,  upon  the  assessed  value  of 
the  taxable  property  therein.  Elliot  v.  City 
of  Philadelphia,  78  Atl.  107,  110,  229  Pa.  215. 

Act  1884  (P.  L.  p.  142),  for  the  taxation 
of  railroad  and  canal  property.  Imposes  a 
"state  tax,*'  within  Act  March  4,  1869  <P.  L. 
p.  226),  abolishing  transit  duttes,  and  provid* 
Ing  that  all  corporations  theretofore  paying 
transit  duties  should  thereafter  pay  the  tax 
therein  prescribed  until  the  Legislature 
should  "by  general  law  Impose  a  uniform 
state  tax  equally  applicable  to  all  railroad 
and  canal  corporations  of  this  state,"  and 
that  the  corporations  should  then  pay  such 
tax,  since  by  the  terms  of  Act  1884,  |§  9,  10 
(P.  L.  p.  146),  the  tax  is  assessed  by  a  state 
board,  is  payable  Into  the  state  treasury,  if 
unpaid,  becomes  a  debt  "due  the  state,  and  la 
made  a  lien  on  the  lands  and  tangible  proper- 
ty and  franchises  in  the  state,  and  an  action 
at  law  or  in  equity  is  given  to  the  state  for 
its  collection,  and  .this  Is  true  notwithstand- 
ing the  tax  is  used  only  in  part  to  carry  on 
the  state  government  and  maintain  state  in- 
stitutions ;  a  considerable  portion  of  it  being 
required  to  be  paid,  by  section  11,  to  the  va- 
rious taxing  districts  in  which  the  real  es- 
tate of  the  railroad  and  canal  corporations, 
other  than  the  main  stem.  Is  located  to  be 
used  for  local  purposes.  United  New  Jersey 
R.  &  Canal  Co.  v.  Baird,  69  Atl.  472,  474,  75 
N.  J.  Law,  788. 

STATB'S  ATTORinBY 

"The  state*s  attorney  is  a  county  ot&cer, 
and  his  status  as  such  is  flx^d  by  the  Consti- 
tution which  creates  his  ofilce.  He  is  elected 
for  and  within  a  county  to  perform  his  duties 
therein,  and  is  not  distinguished  in  any  man- 
ner from  the  clerks  of  the  courts,  sheriff. 
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coroner,  and  other  officers  connected  with  the 
administration  of  justice  witMn  the  county.'* 
Cook  County  v.  Healy,  78  N.  E.  623,  625|  222 
111.  310. 

STATE 

See  Crude  State;  Natural  State. 

STATE  OF  INTOXIOATION 

The  words,  "drunkenness"  and  "in  a  state 
of  intoxication,"  as  used  In  the  statute  pun- 
ishing drunkenness,  are  words  of  ordinary 
signification,  and  mean  the  condition  follow- 
ing the  taking  of  liquor  in  excessive  quan- 
tities, and  the  court  in  its  instructions  need 
not  define  the  same.  Clark  v.  State,  111  S. 
W.  659,  660,  53  Tex.  Cr.  R.  529. 

STATE  OF  USEFULNESS 

See  Reasonable  State  of  Usefulness. 

STATED 

An  "account  stated"  is  an  acluiowledg- 
ment  of  an  existing  condition  of  liability  of 
the  parties,  from  which  the  law  implies  a 
promise  to  pay  the  balance  thus  acknowledg- 
ed to  be  due;  the  words  "stated"  and  "set- 
tled,** as  applied  to  accounts,  being  some- 
times used  as  synonymous.  State  y.  Illinois 
Cent  R.  Co.,  92  N.  E.  814,  816,  837,  246  111. 
188  (citing  1  Cyc.  364,  and  cases  (dted;  1 
Words  and  Phrases,  p.  93;  1  Ency.  of  L.  & 
P.  728,  and  cases  cited ;  Chicago,  M.  &  St  P. 
R.  Co.  V.  Clark,  92  Fed.  968,  35  C.  O.  A.  120; 
McDow  V.  Brown,  2  S.  C.  95). 

STATED  MEETING 

Rev.  St  1898,  §  1990,  provides  that  mem- 
bers of  any  church  which  shall  have  been  or^ 
ganized  in  the  state,  and  which  at  the  time 
maintains  regular  worship,  may,  after  due 
public  notice  at  some  "stated  meeting,"  or- 
ganize a  corporation  for  religious,  charitable, 
or  educational  purposes.  Where  there  was  a 
factional  disturbance,  and  a  part  of  the  mem- 
bers of  the  church  held  a  meeting  at  a  resi- 
dence and  a  part  at  the  church  edifice,  the 
meeeting  held  at  the  regular  home  or  edifice 
of  the  society  was  a  "stated  meeting"  in  the 
statutory  sense,  whether  attended  and  sup- 
ported by  a  majority  or  minority  of  the  mem- 
bers, and  it  was  not  essential  to  the  organiza- 
tion of  a  corporation  that  the  notice  given 
at  such  "stated  meeting"  be  also  given  at  the 
residence  where  the  other  meeting  was  held. 
Spiritual  &  Philosophical  Temple  v.  Vincent, 
105  N.  W.  1026, 1029, 127  Wis.  93. 

STATED  TIME 

See  For  Stated  Time. 

STATEMENT 

> 

See  Brief  Statement;  Careless  State- 
ment; Consonant  Statement;  Grossly 
Improbable  Statements;  Materially 
False  Statement;   Beckless  Statement; 


Verified  Statement;  Voluntary  State- 
ment 

Opening  statement  as  pleading,  see 
Pleading. 

Such  statement,  see  Such. 

The  stenographer's  receipt  attached  to 
the  transcript  is  a  sufilcient  "statement," 
within  rule  21  (104  Pac.  ix),  providing  that 
the  amount  paid  for  the  stenographer's  tran- 
script shall  be  taxed  as  costs  only  when  a 
statement  thereof  is  filed  with  the  clerk  not 
later  than  10  days  after  the  cause  is  decided. 
McAfee  v.  Walker,  108  Pac.  79,  80,  82  Kan. 
355. 

The  word  "representation,"  in  an  answer 
in  an  action  on  a  life  insurance  policy,  aver- 
ring as  to  the  application  for  insurance  that 
the  false  representation  of  the  deceased  in 
relation  to  his  use  of  liquors  afl^orded  legal 
ground  to  claim  annulment  of  the  contract, 
was  evidently  used  in  that  connection  merely 
as  synonymous  with  the  word  "statement" 
or  "declaration."  Brignac  v.  Pacific  Mut. 
Life  Ins.  Co.  of  California,  36  South.  595, 
601,  112-  La.  574,  66  L.  R.  A.  322. 

Under  Rev.  St  1899,  {  806,  authorising 
appeals  from  any  final  Judgment,  an  order  of 
the  circuit  court  remanding  a  cause  transfer- 
red to  it  by  a  Justice  of  the  peace*  entered  un- 
der the  authority  of  section  3951,  authorizing 
the  circuit  court  to  remand  to  the  Justice  a 
cause  which  has  been  transferred  as  involv- 
ing title  to  land,  where  the  court  is  of  the 
opinion  that  the  "statement"  filed  does  not 
show  that  title  is  in  issue,  is  not  a  "final 
Judgment,"  and  is  not  appealable.  The  term 
"statement,"  as  used  In  section  3951,  means 
the  verified  pleading  attempting  to  put  in 
issue  the  title.  Walker  v.  Walker,  96  S.  W. 
418,  419,  119  Mo.  App.  503. 

The  word  "schedule"  has  a  meaning  as  the 
equivalent  to  "inventory."  An  inventory  is  a 
list  or  catalogue  of  property  merely,  without 
attempt  to  describe  the  same  in  detail.  A 
schedule  of  property  for  taxation  is  a  list  of 
assessable  articles  without  attempt  to  de- 
scribe the  same  in  detail.  A  '^statement"  is 
defined  to  be  "a  formal,  exact,  detailed  pre- 
sentation." A  "statement"  would  contain  all 
that  would  appear  in  a  schedule  or  list,  but 
would  contain  mlnutise  and  matter  of  de- 
scription not  necessary  to  a  schedule  or  inven- 
tory. Section  49  of  the  revenue  act  (3  Starr 
&  C.  Ann.  St,  1896,  p.  3423,  c.  120),  prescrib- 
ing a  penalty  for  the  failure  of  a  railroad 
to  file  a  statement  with  the  county  clerk,  re- 
fers to  the  statement  or  schedule  showing  the 
property  held  for  right  of  way  and  the  length 
of  tracks  and  turnouts  and  tracts  of  land 
through  which  the  road  runs  (which  prop- 
erty is  afterwards  described  as  "railroad 
track"),  which  is  required  to  be  filed  by  sec- 
tion 41  of  the  act,  and  cannot  be  extended  l)y 
implication  to  include  the  failure  to  report 
the  value  of  the  railroad  track  annually,  or  to 
return  the  Usts  of  rolling  stock  re<iuired  to 
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settled  principles,  and  not  disturb  matters 
which  have  been  established  by  judicial  deter- 
mination." Johnson  v.  Western  Union  Tel. 
Co.,  57  S.  E.  122,  124,  144  N.  C.  410,  10  U  R. 
A.  (N.  S.)  256,  119  Am.  St.  Rep.  961  (quoting 
and  adopting  the  definition  of  Justice  Walker 
in  Hill  V.  Atlantic  &  N.  C.  R.  Co.,  55  S.  B. 
854,  143  N.  C.  539,  9  L.  R.  A.  (N.  S.)  606. 

It  is  well  settled  as  a  general  proposi- 
tion, admitting,  however,  of  exceptions,  that 
courts  will  adhere  to  and  follow  decisions  of 
the  highest  court  of  the  Jurisdiction,  where 
the  same  points  come  again  in  litigation; 
and  the  rule  is  of  universal  application, 
where  the  law  has  become  settled  as  a  rule  of 
property  by  reason  of  such  earlier  decisions, 
and  rights  have  become  vested  on  the  faith 
of  them.  This  is  the  doctrine  of  **stare 
decisis."  Shoemaker  v.  Cincinnati.  68  N.  E. 
1,  2,  68  Ohio  St.  603. 

I'rior  decisions  of  inferior  courts  cannot 
afford  a  basis  for  the  application  of  the  doc- 
trine of  **stare  decisis."  City  of  Sedalla,  to 
t'se  of  Sedalla  Nat.  Bank,  v.  Donohue,  89 
S.  W.  386,  388,  190  Mo.  407,  4  Ann.  Cas.  89. 

The  maxim  "stare  decisis"  does  not  con- 
template whatever  a  court  may  happen  to  say 
in  a  discursive  argument  of  a  cause,  or  even 
several  causes,  but  has  regard  only  to  points 
and  adjudications  actually  involved  as  es- 
sential elements  in  the  questions  in  actual 
controversy.  Ingham  v.  Wm.  P.  Harper  & 
Son,  128  Pac.  675,  676,  71  Wash.  286. 

The  maxim  of  "stare  decisis"  applies 
only  to  decisions  on  points  arising  and  decid- 
ed in  causes,  and  the  precedent  includes  the 
conclusions  only  upon  questions  which  the 
case  contains  and  which  are  decided.  Koern- 
er  V.  St.  Louis  Car  Co.,  107  S.  W.  481,  485, 
200  Mo.  141,  17  L.  R.  A.  (N.  S.)  292. 

Where  a  series  of  decisions  of  a  court  of 
last  resort  have  been  acted  upon  as  the  proper 
interpretation  of  the  law  for  a  long  time, 
they  will  not  be  interfered  with,  though  the 
courts  will  decide  otherwise,  wore  the  ques- 
tion a  new  one.  Inman  v.  Sherrill,  116  Pac. 
426,  427,  29  Okl.  100. 

The  doctrine  of  "stare  decisis"  does  not 
prevent  a  re-examluation  and  correction  of 
principles  previously  declared.  It  does  not 
prevent  a  re-examination  of  the  question  of 
the  method  of  impeaching  accused,  testifying 
in  his  own  behalf,  by  proof  of  a  prior  convic- 
tion of  crime,  and  a  correction  of  the  pre- 
viously declared  law,  If  found  erroneous. 
Commonwealth  v.  Walsh,  82  X.  K.  19,  196 
Mass.  369,  124  Am.  St  Rep.  559,  13  Ann. 
Cas.  642. 

The  rule  of  "stare  decisis"  applies  with 
special  force  to  an  opinion  prescribing  rules 
for  the  location  of  survey  lines,  handed  down 
several  years  ago,  as  it  must  be  presumed 
that  since  it  was  delivered,  many  surveys 
have  been  made,  grants  issued,  and  titles  con- 
firmed under  its  authority,  and  it  has  thus 


become  a  part  of  the  practical  construction 
of  many,  thousands  of  grants  and  convey- 
ances. Morgan  v.  Renfro,  99  S.  W.  311,  314, 
124  Ky.  314. 

"Stare  decisis"  means  to  follow  prece- 
dent, and  is  founded  upon  the  broad  principle 
that  the  law  governing  commercial  transac- 
tions and  affecting  property  rights  should  re- 
main settled,  and  not  be  subject  to  flexible 
and  restless  precepts.  Courts  ought  not,  and 
will  not,  disturb  contractual  relations  or 
valuable  rights  resting  upon  the  strength  of 
decisions  by  courts  of  last  resort,  but  will  ad- 
here to  the  maxim  "stare  decisis,"  when  nec- 
essary for  their  protection  and  enforcement, 
where  the  facts  are  substantially  the  same  as 
those  upon  which  the  former  decisions  were 
grounded,  "except  from  the  most  urgent  con- 
sideration of  public  policy" ;  but  the  rule  does 
not  require  a  court  to  enforce  a  rule  of  law 
disapproved  by  the  court  of  last  resort, 
though  announced  by  a  court  having  at  the 
time  equal  Jurisdiction,  unless  a  refusal 
would  amount  to  a  trap  into  which  parties 
had  been  thereby  induced  to  enter,  to  their 
irreparable  injury.  Subsequent  to  the  exe- 
cution of  a  contract  for  the  drilling  of  a 
gas  well,  the  Appellate  Court  decided  that 
such  contracts  ran  only  from  year  to  year, 
and  that  at  the  end  of  any  year  either  party 
could  terminate  the  agreement.  Thereafter 
the  Supreme  Court  placed  a  different  con- 
struction on  such  contracts.  There  was  noth- 
ing to  show  any  arrangement  between  the 
parties  to  the  contract,  based* on  the  faith  of 
the  decision  of  the  Appellate  Court  Held, 
that  the  rule  of  stare  decisis  did  not  require 
the  trial  court  to  enforce  the  rule  of  law  as 
previously  laid  down  by  the  Appellate  Court. 
Diamond  Plate  Glass  Co.  v.  Knote,  77  N.  E. 
954,  955,  38  Ind.  App.  20. 

START 

"Start"  means  to  cause  to  move;  to  set 
going;  to  give  an  initial  impulse,  a^  to  start 
a  train;  to  cause  to  begin  to  move;  the  be- 
ginning, as  of  a  Journey  or  course  of  action; 
initial  impulse  or  movement:  first  motion 
from  a  place.  Knuckey  v.  Butte  Electric  R. 
Co.,  109  Pac.  979,  981,  41  Mont  314. 

STARTED 

An  allegation  that  a  street  car  "started** 
is,  by  necessary  impli<*atlon,  an  allegation 
that  the  car  was  stationary  at  the  time.  A 
thing  cannot  start  without  a  stop.  The  one 
Includes  the  other,  ex  vi  termini.  Peterson 
V.  Metropolitan  St.  R.  Co.,  Ill  S.  W.  37,  42, 
211  Mo.  49S  (citing  and  adopting  Flaherty  v. 
St  Louis  Transit  Co.,  106  8.  W.  21,  207  Mo. 
318). 

STARTING  PIPAGE 

See  Place  of  Starting. 

Rev.  St.  1895,  art.  4494,  requires  rail- 
road  corporations    to   run   cars   at  regular 
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times  and  to  fnrulsh  sufficient  accommoda- 
tions at  the  place  of  starting,  the  junction 
with  other  railroads,  and  at  sidings  and  stop* 
ping  places  established  for  receiving  and 
discharging  way  passengers  and  freights. 
Article  4519  requires  every  railroad  company 
to  erect  at  every  station  or  place  for  the  re- 
ception and  delivery  of  freight  suitable  build- 
ings to  protect  freight.  Article  4562,  subd. 
12,  requires  every  railroad  company  to  main- 
tain depot  buildings  at  its  several  stations  for 
passengers  and  to  maintain  freight  depots. 
Article  4579,  subd.  1,  requires  the  Railroad 
Commission  to  enforce  all  laws  In  reference 
to  railroads.  Held,  that  the  Railroad  Com- 
mission is  bound,  not  only  to  enforce  the 
regular  running  of  the  trains,  but  also  the  re- 
quirement as  to  starting  places,  junctions, 
etc.,  and  may  require  a  railroad  company  to 
locate  a  station  and  construct  a  depot  where 
the  railroad  company  is  bound  under  the  law 
to  locate  a  station,  and  that  a  place  located 
on  the  state  line  through  which  a  railroad 
runs,  which  is  loca*^  ?1  more  than  nine  miles 
from  the  nearest  station  in  the  state,  is  a 
"starting  place"  within  the  meaning  of  the 
statute,  and  the  company  may  be  reciuired  to 
locate  a  station  there,  although  it  has  a  sta- 
tion within  900  feet  of  the  place  in  another 
state.  Railroad  Commission  of  Texas  v.  Chi- 
cago, R.  I.  &  G.  R.  Co.,  117  S.  W.  794,  796, 
102  Tex.  393. 

STATE 

See  Controversy  between  Citizens  of  Dif- 
ferent States  and  Citizens  of  State 
and  Foreign  Subjects ;  Controversy  be- 
tween States ;  Courts  of  the  State ;  In 
this  State ;  Law  of  the  State ;  Out  of 
the  State;  Particular  State;  People  of 
the  State;  Property  of  State;  Proper- 
ty within  the  State;  Suit  against  the 
State;  Waters  of  the  State;  Within 
the  State ;  Without  the  State ;  Works 
of  the  State. 

Belonging  to  state,  see  Belong — Belong- 
ing. 

Debt  owing  the  state,  see  Debt  Owed. 

Employed  within  the  state,  see  Employed. 

Law  of  the  state,  see  Law. 

Other  state,  see  Other. 

Resident  of  state,  see  Resident. 

Statute  of  a  state,  see  Statute. 

When  the  Constitution  speaks  of  a 
"state,"  and  inhibits  the  doing  of  certain 
things,  it  sometimes  includes  under  the  term 
every  instrumentality  or  agency  of  the  state 
which  presumes  to  act  by  authority  of  the 
state,  and  in  other  cases  the  action  of  the 
state  in  its  sovereign  or  legislative  character 
is  alone  referred  to.  Karem  v.  United  States, 
121  Fed.  250,  256,  57  C.  C.  A.  486,  61  L.  R,  A. 
437. 

In  the  case  of  State  v.  Wilmington  City 
Council  (Del.)  3  Har.  294.  it  was  said :  "The 
question  presented  is  whether  the  office  of 


,  treasurer  of  a  public  corporation  such  as  the 
city  of  Wilmington  comes  within  the  true 
meaning  and  import  of  the  term  *clvll  office 
in  the  state,'  as  used  in  the  Constitution. 
The  word  'state'  has  two  meanings,  and  is 
used  in  both  of  them  in  different  parts  of 
that  instrument.  In  one  sense,  it  signifies 
the  territory  inhabited  by  the  people;  in  the 
other,  it  means  the  body  politic  Inhabiting 
the  territory.  So  that  the  term  'civil  office 
in  the  state'  may  mean  either  'civil  office  in 
the  territory'  or  'civil  office  in  the  frame  of 
government  or  political  organization'  which 
it  was. the  business  of  the  convention  to  es- 
tablish." Pol.  Code  Oa.  ISOp,  §  223,  declar- 
ing that  i)ersons  holding  any  office  of  profit 
or  trust  under  the  government  of  either  of 
the  several  states,  or  of  any  foreign  state,  are 
held  and  deemed  Ineligible  to  hold  any  civil 
office  in  this  state,  did  not  render  one  who 
held  the  office  of  solicitor  of  the  county  court 
of  a  county  ineligible  to  hold  the  office  of 
mayor  of  a  municipal  corporation  located  in 
such  county.  Long  v.  Rose.  64  S.  E.  84,  85, 
132  Ga.  288. 

C(Hle  Civ.  Proc.  |§  1667,  1668,  providing 
for  treble  damages  for  the  cutting  of  trees, 
do  not  relate  to  damages  to  trees  on  lands  of 
the  state.  The  operation  of  the  statute  is 
limited  to  the  lauds  of  persons,  and  of 
cities,  villages  and  towns,  and  does  not 
extend  to  lauds  of  the  state.  The  "state" 
is  a  political  corporate  body.  If  treble  dam- 
ages had  been  intended  as  to  the  cutting  of 
trees  on  its  land,  it  would  have  been  named. 
It. is  not  a  person  within  the  meaning  of  the 
word  as  there  employed.  Not  being  within 
the  list  of  cori)onite  bodies  therein  mentioned 
the  state  may  not  be  regarded  as  included 
within  its  provisions.  People  v.  Bennett, 
107  N.  Y.  Supp.  406.  407,  56  Misc.  Rep.  160. 

As  all  state  agencies 

The  word  "state"  in  Const.  U.  S.  Amend. 
14,  providing  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  proi)erty  without 
due  process  of  law,  includes  its  officers,  its 
courts,  and  other  governmental  agencies. 
All  of  them  are  included  in  the  prohibitions. 
Ex  parte  Powers,  129  Fed.  985,  988. 

General  and  implied  powers  arising  out 
of  the  charter  of  a  municipal  corporation  do 
not  constitute  such  legislative  authority  for 
an  ordinance  passed  l)y  the  municipality  re- 
pealing or  Vepudiating  a  prior  ordinance  by 
which  it  entered  into  a  contract  as  to  render 
it  an  "act  of  the  state"  within  the  contract 
clause  of  the  federal  Constitution.  Ameri- 
can Telephone  &  Telegraph  Co.  of  Alabama 
V.  New  Decatur,  176  Fed.  133,  136. 

The  word  "state,"  in  Const  U.  S.  art.  1, 
§  10,  providing  that  no  "state"  shall  pass  a 
law  impairing  the  obligation  of  contracts,  in- 
cludes a  city  or  other  subdivision  or  agency 
of  a  state.  A  resolution  of  a  city  council  di- 
recting the  removal  from  the  streets  of  the 
tracks  of  a  street  railroad  company  Is  a  law 
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commonly  known  as  "flag  stations,"  mere 
open  platforms  in  connection  with  wblcli  no 
station  buildings,  offices,  or  agents  are  kept. 
State  y.  Baltimore  &  O.  R.  Co.,  56  S.  E.  518, 
61  W.  Va.  367. 

A  place  on  a  railroad  where  passengers 
and  freight  are  regularly  received  and  dis- 
charged, Irrespective  of  whether  a  depot  and 
station  agent  are  maintained  there,  and 
though  unincorporated,  is  a  "station,"  within 
the  rule  permitting  railroads  to  leave  a  suffi- 
cient space  open  about  stations  for  the  safe 
and  commodious  transaction  of  business,  not- 
withstanding the  statute  requiring  railroads 
to  fence  their  tracks.  McGulre  v.  St.  Louis, 
M.  &  S.  E.  B.  Co.,  87  S.  W.  5G4,  566,  113  Mo. 
App.  79. 

Railroad  ground,  on  which  a  switch  was 
laid,  was  not  open  for  use  by  the  public. 
Passengers  were  permitted  to  get  on  and  off 
trains  at  that  point,  but  could  not  procure 
tickets  there  for  any  station  on  the  road  or 
buy  one  for  this  point  Packages  of  freight 
were  sometimes  thrown  off  there  for  the  ac- 
commodation of  the  consignees,  but  there  was 
no  agent  to  take  charge  of  such  freight  when 
thrown  off.  It  was  not  a  regular  stopping 
place  for  trains  for  any  purpose,  especially 
for  taking  on  and  discharging  either  freight 
or  passengers.  Held,  that  it  was  neither  a 
"station"  or  "depot"  Duncan  v.  St  Louis, 
I.  M.  &  S.  R.  Co.,  85  S.  W.  661,  663,  111  Mo. 
App.  193  (citing  Webst.  Diet. ;  2  Bouv.  Law 
Diet  [Rawle*s  Ed.l  1031). 

"Just  what  is  a  'station,'  within  the 
meaning  of  the  law  (exempting  railroads 
from  fencing  at  stations),  is  a  hard  matter  to 
determine.  •  ,  ♦  ♦  It  will  not  depend  upon 
an  office  and  agent  being  maintained,  but  de- 
pends more  upon  the  business  done,  not  with 
one  or  two  or  three  individuals,  firms,  or  com- 
panies, but  with  the  public,  and  whether  or 
not  trains  stop  regularly  or  on  rfgnal  to  re- 
ceive and  discharge  passengers  and  freight, 
and  whether  inducements  are  held  out  and 
accommodations  afforded  to  tbe  public  to 
enter  into  reciprocal  business  relations." 
Where  the  evidence  shows  that  trains  stopped 
on  signal  to  receive  and  discharge  passengers, 
that  freight  was  shipped  in  and  out  for  the 
general  public  who  desired,  even  though  in 
small  quantities,  that  a  siding  was  maintain- 
ed on  which  others  than  a  mill  located  at 
that  point  loaded  and  shipped,  and  that  a 
gravel  pile  was  provided  as  a  platform,  in- 
dicating a  willingness  on  the  part  of  the  rail- 
road to  do  business,  and  that  inducements 
liad  been  and  were  held  out  to  the  public  to 
do  business  thereat,  and  that  the  public  had 
accepted  such  inducements,  it  constitutes  a 
"station,"  wltbiu  the  meaning  of  tlie  law. 
Acord  v.  St.  Louis  Southwestern  B.  Co.,  87 
8.  W.  537,  543,  113  Mo.  App.  84. 

Yards  Included 

The  term  "station,"  as  used  in  the  rail- 
road business,  means  the  whole  track  within 


the  limits  of  the  station  yard,  and  not  the 
buildings  merely  or  the  immediate  vicinity 
where  they  are  located.  Morrisette  v.  Cana- 
dian Pac.  B.  Co.,  66  Atl.  1102,  1105,  76  Vt 
267. 

STATIOK  GBOITNDS 

The  depot  or  "station  grounds"  of  a  rail- 
road company  \s  the  place  where  passengers 
get  on  or  off  the  train,  and  where  freight  is 
loaded  and  unloaded,  including  all  grounds 
reasonably  necessary  or  convenient  to  that 
purpose,  together  with  the  necessary  tracks, 
switches,  and  turnouts  thereon,  or  adjacent 
thereto,  necessary  for  handling  and  making 
up  trains,  storage  of  cars,  etc.,  and  so 
much  of  the  main  track  outside  the  switches 
as  is  necessary  for  the  proper  handling  of 
trains  at  the  station.  Wilmot  v.  Oregon  B. 
Co.,  87  Pac.  528.  530,  48  Or.  494,  7  L.  B.  A. 
(N.  S.)  202,  120  Am.  St.  Bep.  840,  11  Ann. 
Cas.  18  (citing  3  Words  and  Phrases,  p.  2005 
et  seq. ;  Grosse  v.  Chicago  &  N.  W.  By.  Co.. 
65  N.  W.  185,  91  Wis.  482 :  Grondin  v.  Du- 
luth  &  S.  S.  &  A.  By.  Co.,  59  N.  W.  229,  100 
Mich.  598). 

"Station  grounds"  or  depot  grounds,  at 
convenient  points  along  the  line  of  railroads, 
embrace  not  only  the  land  of  the  right  of  way 
but  additional  land  of  such  extent  as  existing 
and  prospective  conditions  seem  to  require, 
but  the  land  originally  appropriated  should 
not  be  arbitrarily  held  to  limit  railroads  or 
the  public,  and  in  every  case,  in  determining 
what  are  station  and  depot  grounds,  three 
conditions  must  concur.  The  grounds  must 
be  necessary,  convenient,  and  be  actually 
used  by  the  railroad  in  transacting  business. 
They  therefore  Include  sufficient  land  for  safe 
and  convenient  approaches  and  exits  for  pas- 
senger and  freight  transportation,  for  the 
location  of  depot  buildings,  warehouses,  etc.; 
and  an  important  criterion  as  to  what  land 
is  necessary  and  convenient  is  the  amount 
and  character  of  business  done  at  the  station. 
In  re  Atlantic  &  St.  L.  B.  Co.,  62  Atl.  141- 
143,  100  Me.  430  (citing  Davis  v.  Burlington 
&  M.  B.  B.  Co.,  26  Towa,  549;  Smith  v.  C.  M. 
&  St.  P.  By.  Co.,  15  N.  W.  303,  60  Iowa,  512). 

STATION  OR  STATION  HOUSES 

The  words  "station  or  station  houses," 
in  V.  S.  39S0,  as  amended  by  Acts  1902,  No. 
68,  §  6,  providing  that  when,  in  the  judgment 
of  the  railroad  commissioners,  It  appears  that 
any  addition  to  or  change  in  the  stations  or 
station  houses,  or  any  change  of  the  location 
of  the  station  or  station  houses,  or  addition- 
al or  new  stations  or  station  houses,  should 
be  afforded,  they  may  order  the  same  made, 
means  the  buildings  at  the  point  w^here  a 
station  had  already  been  established,  and  not 
the  place  itself,  and  adds  to  the  law,  instead 
of  declaring  the  law  which  was  previously 
enacted.  V.  S.  3890  (P.  S.  4469),  provides 
that  railroad  companies  shall  establish  and 
maintain  depots  or  station  houses  at  such 


STATIONER 


683 


STATUARY 


points  as  the  Supreme  Court  shall  adjudge 
"the  public  good  requires.  Held  that,  under 
that  section  and  under  section  3989,  as 
amended  by  Acts  1902,  No.  68,  §  6,  the  power 
to  establish  a  station  at  a  certain  point  was 
In  the  Supreme  Court,  and  that  the  power  of 
the  commissioners  was  only  in  regard  to 
buildings  at  a  point  where  a  station  had  al- 
ready been  established.  In  re  Order  of  Rail- 
road Com»rs,  65  Ati.  82,  84,  79  Vt  266. 

STATIONER 

STATIONERY 

See  Fancy  Stationery. 

As  materials,  see  Materials. 

A  sale  of  a  building  ^'including  Tault, 
safe,  stationery,  and  all  bank  fixtures  con- 
tained therein"  does  not  include  revenue 
stamps  the  use  of  which  was  no  longer  re- 
quired by  law,  as  the  word  "stationery"  does 
not  include  stamps  of  any  kind.  Gregory  y. 
KeUer,  137  lU.  App.  441,  444; 

The  terms  **statlonery*'  and  **all  other 
necessary  articles,"  in  Rev.  Code  1892,  $  296, 
providing  that  the  board  of  supervisors  shall 
furnish  the  county  officers  with  necessary 
stationery,  furniture,  and  "all  other  neces- 
sary articles,"  embrace  necessary  postage 
used  in  the  public  business.  The  word  "sta- 
tionery" itself  is  indeterminate,  and  is  to  be 
interpreted  in  the  light  of  custom  and  rea- 
son. It  is  hardly  conceivable  that  the  law- 
making power  designed  all  officers,  great  and 
small,  to  pay,  out  of  their  salaries,  the  post- 
age on  state  or  county  official  business. 
Downing  v.  Hinds  County,  36  South.  73,  84 
Miss.  29. 

Under  Code  1896,  i  3384,  providing  that 
the  Judge  of  probate  must  be  allowed  reason- 
able expenses  for  suitable  "stationery,"  etc., 
the  word  "stationery"  Itself  is  indeterminate. 
Webster  defines  "stationery"  to  be  "such  ar- 
ticles as  are  usually  sold  by  stationers,  as 
paper,  ink,  quills,  pens,  blank  books,  etc." 
The  Standard  defines  it  to  be  "writing  mate- 
rials in  general.  Including  paper,  envelopes, 
blank  books,  pens.  Ink,  etc.;  a  term  of  some- 
what indefinite  extent,  sometimes  r&stricted 
to  note  paper  and  envelopes;  as,  'Ills  sta- 
tionery bears  a  crest.'  *'  Under  the  name  of 
"stationery"  are  embraced  all  writing  mate- 
rials and  implements,  together  with  the  nu- 
merous appliances  with  the  desk  and  of  mer- 
cantile and  commercial  offices.  Crook  v. 
Commissioners'  Court  of  Calhoun  County,  39 
South.  383,  144  Ala.  505. 

STATU  QUO 

See  In  Statu  Quo. 

STATUARY 

**What  productions  are  to  be  deemed  pro- 
fessional produc*^Tons  of  a  'statuary*  or  a 
sculptor  it  is  difficult  to  state  in  general 


terms,  so  as  to  embrace  every  article  of  the 
kind."  Merrltt  v.  Tiffany,  10  Sup.  Ct.  52,  132 
U.  S.  167,  169,  33  L.  Ed.  299. 

"Painting  a  marble  statue  does  not  alter 
its  original  substance,  or  give  the  subject  a 
new  definition  or  meaning.  Some  marble 
statues,  the  work  of  a  great  sculptor,  have 
been  slightly  painted  under  nls  own  direction 
for  the  purpose,  as  supposed,  of  imparting 
a  more  lifelike  appearance  to  the  statue,  and 
of  possibly  thereby  enhancing  its  value.  But 
the  statue  remained  a  statue  nevertheless." 
The  word  "statuary"  Is  deHned  by  Rev.  St. 
p.  478,  I  2504,  as  limited  to  "professional  pro- 
ductions of  a  statuary  or  of  a  sculptor  only. 
Plaster  casts  of  clay  models,  though  painted 
and  gilded  and  produced  in  unlimited  quan- 
tities, are  "casts  of  sculpture"  which,  under 
the  Tariff  Act  of  1897,  are  entitled  to  free 
entry  where  specially  imported  in  good  faith 
for  the  use  and  by  the  order  of  any  society 
incorporated  or  estiiblishid  solely  for  reli- 
gious, physiological,  scientific,  educational,  or 
literary  purposes,  and  are  not  dutiable  as 
"statuary."  Benziger  v.  United  States,  24 
Sup.  Ct.  189,  194,  192  U.  S.  38,  50,  48  L.  Ed. 
331. 

In  Tariff  Act  Jul>'  24,  1897,  c.  11,  {  1, 
Schedule  N,  par.  454,  30  Stat  194,  the  defini- 
tion there  given  the  term  "  'statuary,'  as  used 
in  this  act,"  governs  the  provision  for  "stat- 
uary" in  section  3,  30  Stat.  203,  and  the  re- 
ciprocal commercial  agreements  negotiated 
as  provided  in  said  section.  Altman  &  Co.  y. 
United  States,  172  Fed.  161,  162. 

A  "cistern"  in  several  pieces,  with  fig- 
ures sculptured  thereon  in  almost  fall  relief, 
is  "statuary,"  within  the  meaning  of  that 
term  as  used  in  Tariff  Act  July  24,  1897,  c. 
11,  §  1,  Schedule  N.  par.  454,  80  Stat.  194. 
United  States  v.  American  Exp.  Co.,  139  Fed. 
89. 

In  Tariff  Act  July  24,  1897,  c  11,  |  1, 
Schedule  N,  par.  454,  the  provision  for  "stat- 
uary .  *  *  *  wrought  ♦  ♦  ♦  from  met- 
al" does  not  require  metal  to  be  the  only  com- 
ponent, or  even  the  component  of  chief  value. 
It  is  enough  if  it  so  greatly  predominate  as 
to  characterize  the  entire  work.  Tiffany  & 
Co.  V.  United  States,  154  Fed.  168;  United 
States  V.  Tiffany  &  Co.,  160  Fed.  408,  411,  87 
C.  C.  A.  360. 

A  bronze  and  ivory  statue  of  a  high  de- 
gree of  artistic  excellence  is  "statuary, ".with- 
in the  meaning  of  Tariff  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  N,  par.  454,  30  Stat.  194, 
defining  that  term  as  including  "only  such 
statuary  as  is  cut,  carve<l,  or  otherwise 
wrought  by  hand  from  a  solid  block  or  mass 
of  marble,  stone,  or  alabaster,  or  from  met- 
al." Tiffany  &  Co.  v.  United  States,  154  Fed. 
168. 

The  provision  for  "statuary"  in  Tariff 
Act  July  24, 1897,  c.  11,  {  3,  30  Stat.  203,  and 
in  the  reciprocal  commercial  agreement  with 
Italy,  negotiated  under  said  section,  has  the 
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same  meaning  as  In  section  1,  Schedule  N, 
par.  454,  of  said  tariff  act  (30  Stat.  151), 
where  it  is  prescribed  that  the  "term  'statua- 
ry' as  used  in  this  act  shall  be  under- 
stood to  include  only  such  statuary  as  is  cut, 
carved,  or  otherwise  wrought  by  hand  from 
a  solid  block  or  mass  of  marble,  stone  or  ala- 
baster, or  from  metal.*'  Bronze  statuary, 
not  being  covered  by  this  definition,  is  there- 
fore not  covered  by  said  reciprocal  agree- 
ment. C.  B.  Richard  &  Co.  v.  United  States, 
158  Fed,  1019,  86  0.  0.  A.  671 ;  Id.,  151  Fed. 
954. 

A  bronze  bust  cast  by  artisans  from 
the  artist's  model  is  dutiable,  upon  impor- 
tation from  France,  at  45  per  cent,  ad  valo- 
rem, under  the  Tariff  Act  of  1897,  par.  193, 
which  covers  articles  or  wares  not  specially 
provided  for  in  the  act,  composed  wholly  or  in 
part  of  metal,  and  whether  partly  or  wholly 
manufactured,  and  is  not  classifiable  as 
"statuary,"  under  the  commercial  reciprocal 
agreement  with  France,  negotiated  in  accord- 
ance with,  and  under  the  authority  con- 
tained in,  section  3  of  that  act,  to  make  recip- 
rocal agreements  with  reference,  among  oth- 
er articles,  to  *'paintings  in  oil  or  water  col- 
ors, pastels,  pen  and  ink  drawings,  and  statu- 
ary," since  the  tariff  act  defines  statuary  as 
including  only  such  as  is  cut,  carved,  or  oth- 
erwise wrought  by  hand  from  a  solid  block 
of  marble,  stone,  or  alabaster,  or  from  metal, 
and  such  as  is  the  professional  production  of 
a  statuary  or  sculptor.  B.  Altuian  &  Co.  v. 
United  States,  32  Sup.  Ct  593,  597,  224  U.  S. 
583,  56  L.  Ed.  894. 

STATUS 

"Status**  means  standing,  state,  or  condi- 
tion, and  as  applied  to  a  claim  can  mean 
nothing  more.  Reynolds  v.  Pennsylvania 
Oil  Co.,  89  Pac.  610,  612,  150  Cal.  629  (citing 
And.  Law  Diet.  968). 

Right  not  lynonyinoiu 

The  word  "status,"  as  applied  to  the  re- 
lationship of  parent  and  child,  husland  and 
wife,  or  other  like  relation,  is  not  synony- 
mous with  the  word  "right,"  but  is  to  be  con- 
strued as  meaning  "relationship,**  and  hence 
the  word  "status**  does  not  necessarily  im- 
ply the  existence  of  the  right  of  inheritance. 
Calhoun  v.  Bryant,  133  N.  W.  266,  271,  28 
S.  D.  266. 

STATUTE 

See  Contrary  to  the  Form  of  the  Stat- 
ute; Declaratory  Statute;  Directory 
Statute;  Matters  in  Statute;  Personal 
Statute;  Private  Statute;  Reference 
Statute;  Remedial  Statute;  Subject 
(Of  Statute). 

Authorized  by  statute,  see  Authorized 
by  Law. 

Ex  post  fac^to  statute,  see  Kx  Post  Facto. 

Object  of  statute,  see  Object, 


Penal  statutes,  see  Penal  Laws. 

Removal  statute,  see  Remove — Removal.- 

Unconstitutional  statute,  see  Unconstitu- 
tional. 

See,  also.  Act  (In  Legislation);  Pream- 
ble; Title. 

A  resolution  of  the  General  Assembly 
authorizing  a  poor  tort  debtor  to  take  the 
poor  debtor's  oath,  with  the  same  effect  as  if 
he  had  been  committed  to  jail  for  a  contract 
debt,  is  not  a  "statute,**  within  the  meaning 
of  Gen.  St  R.  I.  cap.  22,  f  19,  which  pre- 
scribes the  time  when  statutes  shall  take 
effect    Barry  v.  Viall,  12  R.  I.  18. 

Where  an  indictment  concludes  by  charg- 
ing an  offense  as  having  been  committed 
"against  the  form  of  the  statute,**  the  indict- 
ment will  be  sustained,  though  the  offense  is 
the  creation  of  several  "statutes."  State  y. 
Wilbor,  1  R  I.  199,  204,  36  Am.  Dec.  245. 

Judicial  Code  (Act  March  3,  1911,  c.  231, 
9  266,  36  Stat  1162)  provides  that  no  interloc- 
utory injunction  restraining  the  enforcement 
of  any  "statute**  of  a  state,  by  restraining 
the  action  of  any  officer  of  such  state  in  the 
enforcement  of  the  statute,  shall  be  issued  by 
any  Justice  of  the  Supreme  Court,  or  by  any 
District  Court  of  the  United  States,  or  any 
judge  thereof,  or  by  any  Circuit  Judge  thereof 
acting  as  a  District  Judge,  on  the  ground  of 
unconstitutionality,  unless  the  application 
shall  be  presented  to  a  Justice  of  the  Su- 
preme Court  of  the  United  States,  or  to  a 
Circuit  or  District  Judge,  and  shall  be  heard 
and  determined  by  three  judges,  of  whom  at 
least  one  shall  be  a  Justice  of  the  Supreme 
Court,  or  a  Circuit  Judge,  and  the  other  two 
either  Circuit  or  District  Judges,  and  unless 
a  majority  of  the  three  judges  shall  concur 
in  granting  the  application,  etc.  Held,  that 
the  words  "statute  of  a  state**  were  used  in 
such  act  in  their  ordinary  sense  as  meaning 
a  law  directly  passed  by  a  state  Legislature, 
and  that  the  words  "oflScer  of  such  state** 
meant  an  officer  whose  authority  extended 
throughout  the  state;  and  hence  such  act 
was  not  applicable  to  a  suit  by  a  telephone 
company  to  restrain  the  enforcement  of  a 
city  ordinance  fixing  telephone  rates  to  be 
charged  by  such  company.  Cumberland  Tel- 
ephone &  Telegraph  Co.  v.  Memphis,  198  Fed. 
955,  957. 

Aft  contraot 

See  Contract. 

Aft  law 

See  Law. 

Municipal  ordinance 

A  city  ordinance  Is  not  a  state  statute, 
within  the  meaning  of  Act  June  18,  1910,  c 
309,  f  17,  36  Stat  557,  requiring  the  presence 
of  three  judges  for  the  hearing  of  an  appli- 
cation for  an  interlocutory  injunction  re- 
straining the  enforcement  of  such  a  statute. 
Sperry  &  Hutchinson  Co.  v.  Tacoma,  Wash., 
190  Fed.  082,  683. 
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The  validity  of  dty  ordinances  may  be 
attacked  for  a  number  of  reasons,  such  as 
that  they  were  not  properly  published  by  a 
duly  authorized  municipal  corporation,  or 
that  they  are  not  within  the  inherent  or  dele- 
gated powers  of  the  municipality,  or  that 
they  do  not  relate  to  a  subject  within  the 
scope  of  the  municipal  goyernment,  or  that 
they  are  in  violation  of  the  Constitution  or 
laws  of  the  United  States  or  the  state^  or 
contrary  to  the  charter  or  general  principles 
of  the  common  law,  or  because  they  are  un- 
reasonable or  are  not  properly  passed  by  the 
legislative  branch  of  the  municipal  govern- 
ment, or  because  of  uncertainty  or  want  of 
proper  form,  or  because  not  enacted  in  good 
faith  and  for  a  legitimate  purpose  of  the 
local  government."  A  city  ordinance  is  not 
a  "statute,"  within  the  meaning  of  section  88 
of  the  practice  act,  and  a  suit  involving  the 
validity  of  an  ordinance  is  appealable  to  the 
Appellate  Court,  and  not  to  the  Supreme 
Court,  unless  a  construction  of  the  Constitu- 
tion or  a  statute  is  also  involved.  People  ex 
rel.  V.  Harrison,  79  N.  B.  164,  165,  223  111. 
540  (citing  Wood  v.  Chicago.  68  N.  B.  712, 
205  ni.  70 ;  McQuillan,  Mun.  Ord.  |  14,  and 
cases  there  dted). 
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In  this  action  to  recover  from  the  insurer 
in  a  liability  insurance  contract  the  amount 
paid  by  the  insured  in  the  settlement  of  an 
action  brought  against  him,  made  after  the 
Insurer  had  denied  liability  under  the  con- 
tract and  refused  to  defend  the  action,  it  is 
held  the  accident  was  not  caused  by  *'the  fall- 
Ture  of  the  insured  to  observe  a  'statute  affect- 
ing the  safety  of  persons,* "  was  covered  by 
the  contract,  and  the  Insurer,  in  denying 
liability  and  refusing  to  defend  the  action 
after  notice,  breached  the  contract.  Butler 
Bros.  V.  American  Fidelity  Co.,  139  N,  W. 
855.  357,  120  Minn.  157,  44  L.  R.  A.  (N.  S.) 
609. 

The  phrase  "statute  In  pari  materia"  Is 
applicable  to  private  statutes  or  general  laws 
made  at  different  times  and  in  reference  to 
the  same  subjects.  State  v.  Frederickson,  63 
Ati.  535,  537,  101  Me.  87,  6  L.  R.  A.  '(N.  S.) 
186,  115  Am.  St.  Rep.  295,  8  Ann.  Cas.  48 
(citing  Black,  Interp.  Laws,  p.  6). 

STATUTE  OF  UMITATION 

See  Limitation  of  Action. 

STATUTE  OF  MEBTOK 

What  is  called  the  "statute  of  Merton" 
arose  out  of  certain  facts  peculiar  to  the 
history  of  England  in  connection  with  cer- 
tain dependencies  which  it  had  at  that  time 
over  sea,  particularly  Normandy,  Aqultaine, 
and  Anjou.  The  rule  in  those  provinces  and 
elsewhere  on  the  Continent  was  that  the 
subsequent  marriage  of  the  parents  of  an 
illegitimate  child  would  make  the  child  legit- 
imate, and  hence  capable  of  inheriting.    The 


question  was  constantly  arising  in  the  eccle- 
siastical court,  and  seems  to  have  produced 
considerable  uncertainty  as  to  the  true  rule 
that  should  obtain.  The  matter  was  sub- 
mitted by  the  bishops  to  the  Parliament,  with 
the  request  that  the  rule  making  the  antena- 
tus  legitimate  by  the  subsequent  marriage  of 
its  parents  should  be  declared  as  the  law  of 
England.  The  Parliament  refused,  and,  on 
the  contrary,  declared  that  it  was,  and  al- 
ways had  been,  the  law  of  England  that  none 
were  legitimate  heirs  except  those  bom  in 
lawful  wedlock.  This  declaratory  statute 
had  thus  arisen  for  the  purpose  of  solving, 
so  to  speak,  the  very  matter  in  doubt,  and 
was  regarded,  in  the  celebrated  English  case 
of  Birtwhistle  v.  Vardill,  7  Clarke  &  Flnnelly, 
895,  as  settling  it  and  placing  it  beyond  any 
question  of  comity.  It  was,  as  said  by  Lord 
Chief  Justice  Tindal,  in  the  case  Just  referred 
to,  a  matter  of  positive  law,  and  a  rule  of 
property  inhering  In  the  lands,  as  it  ^^ere. 
In  other  words,  the  statute  was  passed  to 
cover  precisely  the  question  mooted.  Finley 
V.  Brown.  123  S.  W.  359,  364,  122  Tenn.  316, 
25  L.  R.  A.  (N.  S.)  1285. 

STATUTE  OR  EKGUSH  KThB 

A  "statute  or 'English  mile"  was  adopted 
as  the  standard  of  land  measurements  in  the 
thirty-fifth  year  of  thfe  reign  of  Elizabeth, 
1593.  The  "statute  mile"  measures  5,280  feet 
on  the  land.  Lazell  v.  Boardman,  69  Atl.  97. 
99,  103  Me.  292,  13  Ann.  Cas.  673. 

STATUTORY  APPEAIi 

See  Statutory  Writ  of  Error  or  AppeaL 

STATUTORY  ARBITRATION 

See  Arbitration. 

As  special  proceeding,  see  Special  Pro* 
ceeding. 

STATUTORY  BOND 

"Common-law  bonds**  and  <  "statutory 
bonds"  are  to  be  distinguished,  in  that  the 
latter  conform  to  a  statute,  while  the  former 
do  not,  though  so  Intended.  City  of  Mt 
Vernon  v.  Brett,  86  N.  E.  6,  10,  193  N.  Y. 
276. 

The  chief  distinction  between  a  "statu- 
tory bond**  and  a  statutory  undertaking  is 
that  in  a  statutory  bond  the  principal  must 
be  a  party,  but  in  a  statutory  undertaking 
the  person  on  whose  behalf  it  is  executed 
need  not  be  a  party.  Russell  v.  Chicago,  B. 
&  Q.  R.  Co.,  94  Pac.  501,  502,  37  Mont  L 

A  bond  by  one  arrested  on  a  bastardy 
warrant,  conditioned  to  secure  the  attend- 
ance of  accused,  not  only  on  the  day  original- 
ly set  for  hearing,  but  on  subsequent  days  to 
which  the  hearing  might  be  continued,  and 
conditioned  on  his  abiding  the  order  of  court, 
is  not  a  "statutory  bond,**  within  Rev.  Laws, 
c.  82,  §§  4,  6,  authorizing  the  release  of  accus- 
ed on  giving  bond  for  his  appearance  before 
the  court  at  a  time  specified  in  the  bond,  and 
authorizing  the  taking  of  a  bond  to  secure 
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appearance  at  subsequent  hearings,  but  is 
valid  as  a  common-law  bond,  not  contrary  to 
public  policy,  and  founded  on  a  sufficient 
consideration,  and  the  default  of  acciLsed  in 
court  is  a  breach  of  the  undertaking,  and  en-- 
titles  plaintiff  to  at  least  nominal  damages, 
Howe  V.  Grimes,  97  N.  E.  371,  372,  211  Mass. 
33. 

STATUTORY  CRIME 

Embezzlement  as,  see  Embezzle — Embez- 
zlement. 

STATUTORY   DEDICATION 

A  "statutory  dedication"  is  to  be  distin- 
guished from  a  common-law  dedication  in 
this:  That  a  statutory  dedication  operates 
by  way  of  grant.  The  law  surrounds  the  act 
of  dedication  with  all  the  formalities  and  so- 
lemnities necessary  to  the  creation  of  a  grant. 
The  plat  must  be  feigned,  acknowledged,  and 
recorded.  Without  a  substantial  compliance 
with  the  statute  by  the  proprietor  of  a  city 
or  addition  thereto,  the  estate  in  the  streets 
intended  to  be  conveyed  would  not  pass  to 
the  city  in  trust.  A  common-law  dedication, 
on  the  other  hand,  operates  by  way  of  estop- 
pel, in  pais,  rather  than  by  way  of  grant 
City  of  Leadville  v.  Coronado  Min.  Co.,  86 
Pac.  1034,  1036,  37  Qolo.  234  (citing  City  of 
Denver  v.  Clements,  3  Colo.  472,  480). 

The  distinction  between  a  "statutory  ded- 
ication" and  a  common-law  dedication  Is  that 
the  former  proceeds  from  a  grant  whilst  the 
latter  operates  by  way  of  an  estoppel  in  pais. 
There  is  no  particular  form  or  ceremony  nec- 
essary in  the  dedication  of  land  to  a  public 
use.  An  implied  common-law  dedication  arises 
from  some  act  or  course  of  conduct  from 
which  the  law  will  imply  an  intention,  on  the 
part  of  the  owner  of  the  property,  to  dedicate 
it  to  the  public  use.  "An  implied  dedication 
is  one  arising,  by  operation  of  law,  from  the 
acts  of  the  owner.  It  may  exist  without  any 
express  grant,  and  need  not  be  evidenced  by 
any  writing,  nor,  indeed,  by  any  form  of 
words,  oral  or  written.  It  is  not  founded  on 
a  grant,  nor  does  it  necessarily  presuppose 
one,  but  it  is  founded  on  the  doctrine  of  equi- 
table estoppel.  *The  law  considers  It  in  the 
nature  of  an  estoppel  in  pais,'  and  holds  It 
Irrevocable.**  Koundtree  v.  Hutchinson,  J07 
Pac.  345,  346,  57  Wash.  414,  27  L.  R.  A  (N. 
S.)  875  (citing  ElUott,  Roads  &  S.  r2d  Ed.] 
11  121,  123;  Cincinnati  v.  White,  31  U.  S. 
[6  Pet.]  431,  8  U  Ed.  452). 

STATUTORY  DUTY 

"A  'statutory  duty'  is  no  more  imperative 
in  law  than  a  common-law  duty.  A  penalty 
may  be  imposed  upon  the  offender  for  a 
breach  of  statute,  but  it  does  not  change  the 
relation  between  the  parties  except  to  the 
extent  that  one  entering  the  employ  of  another 
may  assume,  in  the  absence  of  knowledge, 
that  the  terms  of  the  statute  have  been  com- 
plied with."  Laws  Colo.  1897,  p.  258,  c.  69, 
requiring  all  railroad  companies  to  securely 


block  all  frogs  and  switch  rails,  does  not 
deprive  a  railroad  company,  when  sued  for 
injury  to  an  employ^  resulting  from  its  fail- 
ure to  observe  such  law,  of  the  right  to  de- 
fend on  the  ground  of  assumption  of  risk. 
Denver  &  R.  G.  R.  Co.  v.  Norgate,  141  Fed. 
247,  254,  6  L.  R.  A.  (N.  S.)  981,  5  Ann.  Cas. 
448. 

STATUTORY  JLIABTLITY 

A  **statutory  liability'*  is  one  that  de- 
pends for  its  existence  on  the  enactment  of 
the  statute  and  not  on  the  contract  of  the 
parties.  Blgby  v.  Douglas,  51  S.  E.  606,  607, 
123  Ga.  635. 

The  right  of  an  abutting  owner  to  recov- 
er for  damages  caused  by  a  change  of  street 
grade  is  given  by  Const,  art.  1,  §  22,  provid- 
ing that  private  property  shall  not  be  dam- 
aged for  public  use  without  compensation, 
and  not  by  Comp.  Laws  1907,  f  282,  authoriz- 
ing the  recovery  of  damages  to  abutting  prop- 
erty by  change  of  an  established  grade  of  a 
street,  so  tliat  a  cause  of  action  for  such 
damages  is  not  based  on  a  "statutory  liability*' 
within  section  2877,  subd.  1,  limiting  the  time 
for  biinging  actions  for  statutory  liability. 
Webber  v.  Salt  Lake  City,  120  Pac.  503,  504, 
40  Utoh,  221,  37  L.  R,  A.  (N.  S.)  1115. 

STATUTORY  U£N 

A  "statutory  lien"  is  a  "remedy  given  by 
law  which  secures  the  preference  provided 
for,  but  which  does  not  exist,  however  equi- 
table the  claim  may  be,  unless  the  party 
brings  himself  within  the  provisions  of  the 
statute,  end  shows  a  substantial  compliance 
with  all  of  its  essential  requirements."  A 
mechanic's  lieu  claim,  stating  that  it  is  for 
"outside  work  on  house  and  painting  of  in- 
side blinds,  $100,"  does  not  substantially  com- 
ply with  Comp.  Laws,  §  3885,  requiring  the 
claimant  of  a  mechanic's  lien  to  file  a  state- 
ment setting  forth  the  terms,  time  given,  and 
conditions  of  the  contract,  and  is  insufficient 
to  support  a  lien.  Porteous  Decorative  Co. 
v.  Fee,  91  Pac.  135,  13G,  29  Nev.  375  (quottng 
and  adopting  the  definition  In  Phil.  Mech. 
Liens,  f  9). 

STATUTORY  OBUGATION 

"A  'statutory  obligation,'  which  does  not 
rest  upon  the  consent  of  the  parties,  is  clear^ 
ly  quasi  contractual  in  its  nature."  In  re 
United  Button  Co.,  140  Fed.  495,  502  (quot- 
ing Keener,  Quasi  Cont.  p.  16). 

STATUTORY  PROCEEDIlfG 

A  claim  Is  a  "statutory  proceeding," 
which  Is  authorized  to  be  Interposed  where 
a  levy  has  been  made  on  property,  but  the 
statute  contemplates  that  this  shall  be  done 
by  some  person  who  claims  the  property  and 
shall  make  oath  thereto.  Rowland  v.  Gregg 
&  Son,  50  S.  E.  949,  950,  122  Ga.  819. 

STATUTORY  RAPE 

See  Rape. 
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STATUTORY  BECEIVEit 

The  man  who  is  appointed  receiTer  np- 
on  the  return  day  of  the  order  to  show  cause, 
or  upon  the  appearance  of  the  corporation 
upon  the  filing  of  the  bill,  is  the  "statutory 
receiver."  He  is  appointed  after  the  sum- 
mary final  hearing  prescribed  by  the  statute 
has  been  held.  Gallagher  v.  Asphalt  Co.  of 
America,  58  AtL  40S,  406,  67  N.  J.  Eq.  441. 

STATTTTORT  REMEDY 

A  petition  for  a  review  of  a  civil  action 
is  a  "statutory  remedj*^"  to  be  granted  only 
"in  the  special  cases"  named  in  the  statutes. 
Rev.  St.  3903,  c.  91,  J  1.  Donnell  v.  Hodsdon, 
67  Ati.  143,  102  Me.  420. 

STATUTORY  RIGHT  TO  REDEEM 

There  are  now  two  kinds  of  equities  of 
redemption,  one  statutory,  and  the  other  the 
original  right  of  redemption,  which  relieved 
the  debtor  of  the  harsh  forfeiture  of  his  es- 
tate for  nonpayment  of  the  mortgage  debt 
within  the  time  stipulated.  "  'The  statutory 
right  to  redeem*  differs  essentially  from  the 
equity  of  redemption  proper.  It  is  not  an 
estate  in  the  mortgaged  property,  but  is  a 
mere  personal  privilege  of  redeeming  the 
property  within  a  certain  time  after  the 
mortgage  has  been  foreclosed.  But  it  exists 
only  in  such  cases  and  in  favor  of  such  per- 
sona as  are  designated  in  the  statute  by  which 
it  is  created."  Ky.  St  1903,  §  1709,  provides 
that  when  a  execution  defendant  owns  the 
legal  title  to  land  incumbered  by  a  purchase- 
money  lien,  or  the  legal  title  in  any  real  or 
personal  estate,  and  shall  have  created  a 
bona  fide  incumbrance  thereon  by  mortgage, 
deed  of  trust,  or  otherwise,  before  an  execu- 
tion has  created  a  lien  on  the  same,  the  in- 
terest of  the  d^eudant  may  be  levied  on 
and  sold  subject  to  such  inciimbrance.  Held, 
that  the  interest  of  an  owner  who  had  con- 
veyed realty  by  a  deed  absolute  on  its  face, 
taking  a  written  defeasance,  was  subject  to 
execution.  Ebelharr  v.  Tenuelly,  80  S.  W. 
459,  460,  118  Ky.  43. 

STATUTORY  TRUST 

A  trust  created  under  a  statute  authoriz- 
ing a  trust  to  be  created  in  perpetuity  for  the 
purpose  of  caring  for  and  keeping  in  repair 
a  cemetery,  burial  lot,  or  monument,  is  a 
"statutory  trust,"  in  contradistinction  to  a 
charitable  trust.  Mason  v.  Bloomington  Li- 
brary Ass'n,  86  N.  E.  1044,  1046,  237  111.  442, 
15  Ann.  Cas.  603. 

STATUTORY  UNDERTAKING 

The  chief  distinction  between  a  statutory 
bond  and  a  statutory  undertaking  is  that  in  a 
statutory  bond  the  principal  must  be  a  party, 
but  in  a  ''statutory  undertaking"  the  person 
on  whose  behalf  it  is  executed  need  not  be  a 
party.  Russell  v.  Chicago,  B.  &  Q.  R.  Co., 
94  Pac.  501,  502,  37  Mont.  1. 

"A  'statutory  undertaking'  is  not  a  com- 
mon-law recognl:£auce  or  bond.    It  is  simply 


statutory  contract  to  pay -money  under  cerr 
tain  conditions.  To  be  enforceable,  it  must 
have  been  taken  in  substantial  compliance' 
with  the  terms  of  the  statute  authorizing 
it,  and,  if  not  so  taken,  it  cannot  be  enforced 
as  a  common-law  undertaking,  and  the  sure- 
ties are  entitled  to  stand  on  their  contract 
according  to  itfiy  terras.*'  Malheur  County  v. 
Carter,  98  Pac.  489,  493,  52  Or.  616. 

STATUTORY    WRIT    OF    ERROR    OR 


"A  'writ  of  error  at  common  law,*  being 
a  command  from  a  suijerlor  to  an  inferior 
court  of  record  commanding  the  Inferior 
court,  in  some  cases  itself  to  examine  the  rec- 
ord, in  others  to  send  it  to  the  superior  court 
to  be  examined,  that  some  alleged  error  might 
be  corrected,  was  the  commencement  of  a 
new  action,  and  hence  the  application  for  the 
writ  and  the  writ  itself  had  to  point  out 
clearly,  not  only  the  cause  in  which  the  er- 
ror lay  which  was  sought  to  be  corrected,  but 
the  parties  thereto,  that  they  might  be  sum- 
moned to  appear  in  the  reviewing  court. 
But  the  'statutory  writ  of  error  or  appeal,' 
Which  is  sued  out  as  a  matter  of  right  in  the 
court  rendering  the  judgment  on  which  the 
error  is  predicated,  is  in  no  sense  the  com- 
mencement of  a  new  proceeding  or  action, 
but  is  a  mere  continuation  of  the  pending 
proceeding  or  action,  being  its  transfer  from 
a  lower  to  a  higher  court  for  further  proceed- 
ings.*' Philadelphia  Mortgage  &  Trust  Co.  v. 
Palmer,  73  Pac.  501,  502,  82  Wash.  455. 

« 

STAY 

An  oral  direction  by  the  judge,  when  di- 
recting entry  of  judgment,  granting  ten  days* 
"stay,"  is  generally  to  be  regarded  as  mean- 
ing merely  a  stay  of  execution.  Gersman  v. 
Levy,  108  N.  Y.  Supp.  1107,  1110,  58  Misc. 
Rep.  174. 

The  upright  posts  of  a  staging  are  kept 
in  their  perpendicular  position  by  means  of 
boards  called  "stays."  Solari  v.  Clark,  72 
N.  E.  958,  187  Mass.  229,  68  L.  R.  A.  243. 

STAY  OF  PROCEEDINGS 

The  mere  filing  of  a  motion  for  new  trial 
with  the  clerk  of  court,  and  serving  a  copy  on 
the  attorney  for  the  adverse  party,  did  not 
operate  as  a  "stay  of  proceedings"  pending 
the  motion,  under  circuit  court  rule  No.  3.'{ 
(106  N.  W.  XX),  providing  that  a  motion  to 
set  aside  a  verdict,  made  in  open  court  and 
entered  in  the  clerk's  minutes,  sliall  operate 
as  a  stay  of  proceedings  until  the  motion  is 
disposed  of.  Colle  v.  Kewaunee,  G.  B.  &  W. 
n,  Co.,  135  N.  W.  536,  540,  149  Wis.  96. 

•'Originally  a  supersedeas  was  a  writ  di- 
rected to  an  officer  commanding  him  to  desist 
from  enforcing  tlie  execution  of  another  writ, 
which  he  was  about  to  execute  or  which 
might  come  into  his  hands.  In  modern  times 
the  term  is  often  used  synonymous  with  a 
'stay  of  proceedings,'  which  of  Itself  suspendi? 


STAY  ORDER 


688 


STEAL 


the  enforcement  of  a  judgment"  In  Oregon 
a  writ  of  supersedeas  Is  unknown,  though  a 
certificate  of  probable  cause  Issued  by  the 
trial  judge  or  by  a  justice  of  the  Supreme 
Court  is  tantamount  thereto,  the  effect  of 
which  is  to  suspend  the  enforcement  of  the 
Judgment  until  It  can  be  reviewed  on  appeal. 
State  V.  Small,  90  Pac.  UIO,  nil,  49  Or.  595 
(quoting  Dulin  v.  Pacific  Wood  &  Coal  Co.,  33 
Pac.  123,  98  Cal.  304,  306,  and  citing  State  v. 
Armstrong,  74  Pac.  1025,  45  Or.  25). 

STAY  ORDER 

The  provision  of  the  chancery  act  of  New 
Jersey  (Revision,  p.  119,  §  80),  prohibiting  an 
injunction  to  restrain  legal  proceedings,  after 
verdict  or  judgment,  at  the  instance  of  the 
defendant  therein,  unless  the  money  be  paid 
into  court,  or  a  bond  given  according  to  the 
statutory  requirement,  is  peremptory  and  in- 
cludes a  temporary  injunction  called  a  "stay 
order."  PhiUips  y.  Pullen,  16  AtL  915,  45  N. 
J.  Eq.  157. 

STAY    PROCEEDINGS     ON    A    JUDG- 
MENT 

The  words  "stay  proceedings  on  a  judg- 
ment," in  Civ.  Code,  {  295,  providing  that,  on 
dissolution  of  an  injunction  to  stay  proceed- 
ings on  a  judgment,  the  damages  shall  be  as- 
sessed by  the  court,  and  judgment  shall  be 
rendered  against  the  party  who  obtained  the 
injunction  for  the  damages  assessed,  mean 
the  same  thing  as  the  like  words  in  section 
285,  providing  that  an  injunction  to  stay  pro- 
ceedings on  a  judgment  shall  not  be  granted 
in  an  action  brought  in  any  other  court  than 
that  in  which  the  judgment  was  rendered, 
and  they  include  an  injunction  to  stay  pro- 
ceedings on  an  execution  issued  on  a  judg- 
ment no  less  than  to  stay-  the  judgment  itself 
in  other  respects,  and  the  remedy  given  by 
section  295  in  exclusive.  Mason,  Gooch  & 
Hoge  Co.  y.  Mechanics*  lien  &  Trust  Co.,  82 
S.  W.  290,  292,  118  Ky.  707. 

STAY  WITH  AND  OARE  FOR 

The  words  "to  stay  with  and  care  for," 
used  to  express  consideration  of  a  contract  to 
make  a  will,  have  no  fixed  legal  signification, 
and  where  testator  built  a  house  on  certain 
land,  and  plaintiff  went  there  to  live,  and 
testator  agreed  that,  if  plaintiff  would  stay 
with  and  ct^re  for  him,  he  would  leave  him 
the  land,  it  indicated  personal  association, 
care,  and  attention,  not  including  the  furnish- 
ing of  groceries,  other  necessaries,  and  medi- 
cal attention,  and,  the  parties  themselves 
having  so  interpreted  the  contract,  it  would 
be  accepted  as  the  true  meaning.  Bless  v. 
Blizzard,  120  Pac.  351,  352,  86  Kan.  230. 

STEADYING  BOARD 

The  office  of  a  "steadying  board*'  in  a 
packing  plant  is  to  hold  the  hog  in  position 
while  the  splitter  cleaves  it  in  two.    Bend- 


llch  V.  Hammond  Packing  Co.,  80  S.  W.  683, 
106  Mo.  App.  717. 

STEAL 

See  Horse  Stealing;  Private  Stealing. 
Hog  stealing,  see  Hog. 
See,  also,  Filch. 

The  word  "steal"  is  a  term  6f  art,  and  in- 
cludes criminal  taking  or  conversion  by  way 
either  of  larceny,  embezzlement,  or  by  obtain- 
ing by  false  pretenses.  Commonwealth  y. 
King,  88  N.  E.  454,  457,  202  Mass.  379. 

A  statement  by  one  person  to  another  in 
the  presence  of  others  that  "when  you  get 
ready  to  steal  any  more  of  my  oats,  let  me 
know,''  charges  a  theft.  Ladwlg  ▼.  Heyer, 
U3  N.  W.  767,  768,  136  Iowa,  196. 

In  an  action  for  slander  by  a  daughter 
against  her  father,  where  the  slanderous 
words  charged  in  the  petition  were,  "Bet,  did 
you  get  my  money?  I  knowed  when  you  were 
standing  there  at  the  head  of  my  bed  taking 
my  money,"  and  an  amended  petition  alleged 
that  the  words  were  "Bet,  you  got  my  money. 

I  know  damn  well  you  did.  If  on  were  at  the 
head  of  my  bed  last  night,  and  took  It,"  and 
a  second  amended  petition  alleged  the  words 
to  be  "Bet,  you  stole  my  money.  I  know 
damn  well  you  did.  You  were  at  the  bead  of 
my  bed  last  night  and  took  it,"  and  plaintiff's 
evidence  was  unsatisfactory  as  to  why  she 
did  not  rely  on  the  words  set  out  in  the  sec- 
ond amended  petition,  in  the  two  others,  and 
the  evidence  of  her  only  witness,  who  was 
present  when  the  words  were  spoken,  was  not 
conclusive  as  to  what  words  were  used,  even 
if  the  word  "steal"  was  used  in  view  of  the 
relationship  and  situation  of  the  parties — ^it 
was  a  question  for  the  jurjf  whether  the  fa- 
ther meant  to  charge  his  daughter  with  the 
crime  of  larceny,  since  colloquially  the  word 
"steal"  is  often  used  where  no  intimation  of 
a  crime  is  intended.  Beams  v.  Beams,  129  S. 
W.  298,  299, 138  Ky.  818. 

As  aotionable  per  se 

Where  a  complaint  alleged  that  defend- 
ant charged  plaintiff  with  breaking  into  a 
house  and  stealing  coal,  defendant's  language 
was  slanderous  per  se.  "The  natural  and  ob- 
vious import  of  the  word  'steal*  is  that  of 
larceny.  If  it  were  qualified  by  the  context 
so  as  to  show  the  article  said  to  have  been 
taken  not  to  be  the  subject  of  larceny,  as  ap- 
ples from  a  tree,  grass  from  the  field,  or  coal 
from  a  mine,  it  might,  in  the  absence  of  a 
statute  declaring  such  act  to  be  criminal 
(Bums'  Ann.  St.  1901,  S  2017).  be  held  to  im- 
pute a  trespass  only,  but  to  charge  one  with 
stealing  coal  from  a  house  raises  no  such  im- 
plication." Short  V.  Acton,  71  N.  E.  505,  33 
Ind.  App.  361  (citing  DunneU  v.  Fiske  [Mass.] 

II  Mete.  551). 

As  felonious  taking 

Webster  defines  "steal"  as  "to  take  and 
carry  away  feloniously;  to  take  without  right 
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or  leave,  and  with  intent  to  keep  wrongfully; 
as  to  steal  the  personal  goods  of  another/* 
Baldwin  v.  State,  30  South.  220,  221,  46  Fla. 
115. 

The  primary  meaning  of  the  word  "steal" 
is  "to  take  and  carry  away  feloniously;  to 
take  without  right  or  leave  and  with  intent 
to  keep  wrongfully."  State  v.  Minnick,  102 
Pac  605,  607,  54  Or.  86  (quoting  and  adopt- 
ing the  definition  in  Webst  Diet.). 

**The  word  'steal*  or  'stealing,'  in  a  crim- 
inal statute,  when  unqualified  by  the  context, 
signifies  a  taking  which  at  common  law  would 
have  been  denominated  'felonious.'"  Gard- 
ner V.  State,  26  Atl.  30,  83,  55  N.  J.  Law,  17. 

The  elements  of  "stealing"  at  common 
law  are  the  wrongful  or  fraudulent  taking  and 
removal  of  the  personal  property  by  trespass 
with  the  felonious  intent  to  deprive  the  owner 
thereof  and  to  convert  the  same  to  the  taker's 
own  use.  An  indictment  which  alleges  the  un- 
lawful and  felonious  taking  and  the  unlawful 
and  felonious  intent  to  deprive  the  owner  of 
the  property  and  to  convert  the  same  to  the 
taker's  use  is  sufficient  Barbe  v.  Territory, 
86  Pac.  61,  62, 16  Okl.  562. 

An  Indictment  for  larceny,  which  merely 
alleges  that  accused  "feloniously  did  steal, 
take  and  carry  away"  property  described, 
without  alleging  the  intent  to  convert  it,  ia 
aufiScient,  since  the  word  "steal"  means  in 
conunon  and  legal  parlance  the  felonious  tak- 
ing and  carrying  away  of  the  personal  goods 
of  another.  State  v.  Perry,  126  S.  W.  717, 
94  Ark.  215. 

Under  €k>mp.  Laws  1909,  f  2554,  making 
it  burglary  to  break  and  enter  any  building, 
etc.,  with  intent  to  steal  therein,  the  word 
"steal"  involves  a  felonious  intent  on  the  part 
of  the  taker  to  deprive  the  owner  of  property 
and  to  convert  it  to  the  taker's  use;  while 
any  trespass  involving  the  taking  of  personal  | 
property  with  intent  to  deprive  another  .there-  ! 
of  is  "larceny,"  within  section  2557,  making 
It  burglary  to  enter  any  building,  etc.,  with 
intent  to  commit  any  felony,  larceny,  or  mali- 
cious mischief.  Sullivan  v.  State,  123  Pac. 
569,  570,  7  Okl.  Cr.  307. 

As  larceny 

The  definition  of  Webster  and  other  lexi- 
cographers of  the  verb  "to  steal"  is  "to.  take 
and  carry  away  feloniously,"  and  the  words 
"steal"  and  "larceny"  are  synonymous.  Sat- 
terfield  v.  Commonwealth,  52  S.  E.  979,  9S0, 
105  Va.  867. 

The  word  "steal"  has  a  uniform  signifi- 
cance, and  in  common  as  well  as  legal  par- 
lance means  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another,  and 
in  a  criminal  statute,  when  unqualified  by  the 
context,  signifies  a  taking  which  at  common 
law  would  have  been  deemed  felonious,  and 
imports  the  common-law  offense  of  larceny. 
State  V.  Richmond,  128  S.  W.  744,  745,  228 
Mo.  362. 
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Larceny  is  only  another  name  for  "steal- 
ing" or  theft  State  v.  Fair,  76  l>ac.  731,  733, 
35  Wash.  127, 102  Am.  St.  Rep.  897. 

To  "steal"  a  domestic  animal,  in  viola- 
tion of  Wilson's  Rev.  &  Ann,  St.  1903,  §  2180, 
punishing  stealing  of  Uve  stock,  is  larceny  in 
the  sense  in  which  the  word  "larceny"  is 
used  in  section  5224,  providing  that,  when 
property  taken  In  one  county  by  larceny  has 
been  brought  into  another,  the  jurisdicticxi 
of  the  offense  is  in  either  county ;  the  words 
"steal,"  "larceny,"  and  "theft"  having  the 
same  meaning.  Cox  v.  Territory,  104  Pac, 
378-380,  2  Okl.  Cr.  668  (citing  Hughes  v. 
Territory,  56  Pac.  708,  8  Okl.  28;  And,  Law 
Diet;    Webst  Int  IHct). 

As  used  in  Criminal  Code,  {  114,  making 
it  criminal  to  steal  money  or  other  property, 
the  word  "steal"  includes  all  the  elements  of 
larceny  at  common  law.  If  the  original  tak- 
ing of  the  property  is  with  the  consent  of  the 
owner,  the  crime  of  larceny  is  not  committed. 
Cohoe  V.  State,  113  N.  W.  638,  533,  79  Neb. 
811. 

Where  defendant  charged  that  plaiiitiff 
had  "stolen  from  the  town,"  and  there  was  no 
prefatory  averments  or  innuendo  explaining 
the  words  **had  stolen,"  they  would  be  con- 
strued in  accordance  with  their  common  ac- 
ceptation to  import  larceny,  and  were  there- 
fore slanderous  per  se.  Flint  y.  Holman,  73 
Atl.  585,  82  Vt  297. 

The  word  "steal,"  as  used  in  an  indict- 
ment for  abstractiivg  mail  matter  from  the 
mails,  in  violation  of  Rev.  St.  §  5469,  alleg- 
ing that  defendant  did  "steal"  and  take  from 
out  of  the  mail  the  package  described,  is  not 
used  to  designate  technical  larceny,  but 
means  simply  to  take  without  right  or  leave, 
and  the  use  of  that  word  sufficiently  charges 
wrongful  intent  United  States  v.  Trosper, 
127  Fed.  476,  477. 

An  information  for  receiving  stolen 
goods,  knowing  the  same  to  have  been  stolen, 
which  alleges  that  accused  received  goods, 
knowing  that  the  same  had  been  taken  and 
carried  away  from  the  owner  with  the  intent 
on  the  part  of  the  thief  "to  permanently  de- 
prive the  owner"  of  the  use  thereof,  etc.,  is 
fatally  bad  for  failing  to  allege  that  accused 
Itnew  that  the  property  had  been  stolen ;  the 
word  "stolen"  meaning  that  a  larceny  has 
been  committed,  while  the  words  "to  per- 
manently deprive  the  owner"  of  his  property 
may  not  necessarily  mean  that  a  crime  has 
been  committed.  State  v.  Mayer,  107  S.  W. 
1085,  1086,  209  Mo.  391. 

THeft  synonyinoiis 

"Steal"  and  "theft"  have  the  same  mean- 
ing. Cox  V.  Territory,  104  Pac.  378,  380,  2 
Okl.  Cr.  668. 

STEALTH 

'•Stealth,"  in  the  statute  defining  larceny 
(St  1893,  {  2371 ;   Wilson's  Rev.  &  Ann.  St 
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1903,  i  2465)  as  the  taking  of  personal  prop- 
erty acc'omplislied  by  fraud  or  stealth,  and 
with  intent  to  deprive  another  thereof,  is 
the  talcing  of  property  secretly,  and  without 
the  knowledge  or  consent  of  the  owner. 
Flohr  V.  Territory,  78  Pac.  565,  573,  14  OkL 
477. 

STEAM 

In  giving  the  board  of  railroad  commis- 
sioners supervision  over  railroads  operated 
by  "steam,"  the  statute  by  implication  denies 
thom  power  over  railroads  operated  only  by 
electricity.  Kansas  City,  Outer  Belt  &  Elec- 
tric R.  Co.  V.  Board  of  Railroad  Com'rs,  84 
Pac.  755,  756,  73  Kan.  168. 

STEAM  BOHiER 

See  Sectional  Steam  Boiler. 

Ordinary  steam  heating  plants  used  for 
heating  buildings  occupied  in  part  for  busi- 
ness and  in  part,  for  residence  purposes  are 
not  within  Gen.  Laws  1899,  p.  92,  c.  91,  pro- 
viding for  the  licensing  of  persons  operating 
"steam  boilers**  and  steam  machinery  of  any 
kind.  State  ex  rel.  Urbach  v.  Justus,  102 
N.  W.  452,  453,  94  Minn.  207. 

STEAM  EGG  COAL 

"Egg  coal,"  as  known  to  the  trade,  is 
coal  run  over  screens  with  a  3-inch  mesh,  and 
another  scfeen  with  a  1^4 -inch  mesh.  There 
are  two  grades  of  egg  coal ;  the  higher  grade, 
known  as  ''domestic  egg  coal,"  being  made  by 
runlng  the  coal  over  the  screens  twice,  and 
the  lower  grade,  known  as  "steam  egg,"  by 
running  the  coal  over  tlie  screens  but  once. 
There  Is  more  slack  in  the  lower  grade  than 
In  the  higher  grade,  and  the  higher  grade  Is 
more  expensive.  Indiana  Fuel  Supply  Co.  v. 
Indianapolis  Basket  Co.,  84  N.  E.  776,  777,  41 
Ind.  App.  658. 

STEAM  ENGINE 

A  city  ordinance  making  it  unlawful  to 
operate  or  move  any  "steam  engine"  over  the 
streets  except  on  tracks  and  on  special  per- 
mit from  the  mayor,  designating  the  streets 
over  which  the  same  may  be  transported,  ap- 
plied alike  to  all  persons  engaged  in  the  oper- 
ation of  steam  rollers,  engines,  etc.,  and  was 
neither  discriminatory  nor  unreasonable. 
Municipal  I*av.  Co.  v.  Donovan  Co.  (Tex.)  142 
S.  W.  644,  647. 

STEAM  TARM  ENGINE 

A  "steam  farm  engine"  consists  of  a 
horizontal  boiler  with  ii  drop-fire  box,  and 
a  horizontal  engine  attached  to  the  top  of 
the  boiler,  mounted  on  four  wheels  for  con- 
venience of  transi)ortation,  and  having  the 
smokestack  hinged  so  that  it  can  be  lowered 
when  the  machine  is  being  moved.  Wilson 
V.  i;nion  Mut.  lire  Ins.  Co.,  58  Atl.  799,  800, 
77  Vt  28. 


STEAM  KICKEB 

A  "steam  kicker"  Is  an  appliance  for 
rolling  logs,  wliich  consists  of  Iron  bars  about 
four  feet  in  length,  situated  a  few  feet  apart 
along  the  log  deck;  one  end  being  attached 
to  machinery  beneath  the  deck,  and  the  other 
end  extending  through  the  floor  of  the  deck 
to  the  edge  of  the  log  way,  and  thus  being 
capable,  when  set  in  motion,  of  pushing  the 
logs  along  the  deck.  Olson  v.  Humblrd  Lum- 
ber Co.,  92  Pac.  897,  48  Wash.  136. 

STEAM  MACHINERY 

A  meat  hasher  held  not  "steam  machin- 
ery" within  section  11  of  child  labor  act,  for- 
bidding the  employment  of  children  to  oper- 
ate "steam  machinery."  Swift  &  Co.  v.  Ren- 
nard,  128  III.  App.  181,  187. 

Ordinary  steam  heating  plants,  used  to 
heat  buildings  used  for  both  residence  and 
business  purposes,  are  not  within  a  statute 
providing  for  licensing  persons  operating 
steam  boilers  and  "steam  machinery"  of  any 
kind.  State  ex  rel.  Urbach  v.  Justus,  102  N. 
W^  452,  453,  94  Minn.  207. 

STEAM  RAILROAD 

A  belt  line  railroad,  maintained  In  a  dty 
by  two  connecting  railroad  lines,  for  the  pur- 
pose of  alTordlng  better  facilities  for  receiv- 
ing and  transferring  freight  from  one  line  to 
the  other,  and  from  various  manufacturing 
establishments  located  on  such  belt  line,  from 
which  switches  were  constructed,  was  a 
"steam  railroad"  operated  within  the  state, 
within  Burns'  Ann.  St.  1901,  {  5173a  et  seq., 
requiring  switches  on  such  railroads  to  be 
indicated  by  a  signal  light,  so  attached  as 
to  indicate  safety  when  the  switch  is  closed 
and  danger  when  open,  and  requiring  such 
light  to  be  kept  burning  at  night  and  on  dark 
and  foggy  days.  Toledo,  St.  h,  &  W.  R.  Co. 
V.  Bond,  72  N.  E.  647,  649,  35  Ind.  App.  142. 

STEAM  ROLLER 

Burns'  Ann.  St.  1901,  {  2044,  providing 
that  any  person  using  a  "traction  or  road  en- 
gine" on  a  public  street  in  an  Incorporated 
town  or  city  shall  send  a  person  In  advance 
not  less  than  50  yards  to  warn  approaching 
teams,  does  not  apply  to  a  "steam  roller"  us- 
ed in  making  or  repairing  city  streets.  City 
of  New  Albany  v.  Stler,  72  N.  E.  275,  277,  34 
Ind.  App.  615. 

STEAM  SHOVEL 

As  materials,  see  Miaterials. 

STEAM  VESSEL 

See  Coastwise  Steam  Vessel. 

Every  vessej  propelled  by  machinery  Is 
considered  a  "steam  vessel,"  within  the  mean- 
ing of  the  navigation  rules.  GChe  Nimrod, 
173  Fed.  520,  525. 

STEAMER 

A  steam  ferryboat  carrying  passengers  Is 
a  "steamer,"  and  subject  to  the  provisions  of 
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Rev.  St.  S  4472,  which  j[)rohlMts  any  steamer 
carrying  pusseugers  from  carrying  certain 
dangerous  articles  as  freight  or  stores.  The 
Nassau,  188  Fed.  46,  47,  110  O.  O.  A.  184. 

STEARIC  ACID 

"Stearic  acid,"  sdmetimes  called  stearin, 
Is  the  solid  constituent  of  fatty  substances, 
as  of  tallow  and  olive  oil,  converted  Into  a 
crystalline  mass  'by  saponification  with  alka- 
line matter,  and  abstrai  tlon  of  the  alkali  by 
an  acid.  Standard  Paint  Co.  v.  Bird,  175  Fed. 
346,362. 

STEEL 

See  Scrap  Steel;    Sheet  Steel  in  Strips. 
Articles  composed  in  part  of  steel,  see 
Articles  Within  Tariff  Act 

***Ste^'  is  a  product,  or,  perhaps,  more 
accurately,  a  species,  of  iron,  refined  of  some 
of  its  grosser  elements,  intermediate  in  the 
amount  of  its  carbon  between  wrought  and 
cast  iron,  and  tempered  to  a  hardness  which 
enables  it  to  take  a  cutting  edge,  a  tough- 
ness sufficient  to  bear  a  heavy  strain,  and 
elasticity  which  adapts  it  for  springs  and 
other  articles  requiring  resiliency,  as  well  as 
a  susceptibility  to  polish,  which  makes  it 
useful  for  ornamental  and  artistic  purposes." 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185 
U.  S.  403,  410,  22  Sup.  Ot.  698,  46  L.  Bd.  068. 

The  provision  for  "steel  in  all  forips  and 
shapes,**  in  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  C,  par.  135,  30  Stat  161,  does  not 
include  completed  articles,  such  as  horseshoe 
calks  and  ball  bearings,  to  which  nothing 
needs  to  be  done  to  fit  them  for  immediate 
use.  Maldonado  &  Co.  v.  United  States,  172 
Fed.  170,  100  C.  C.  A.  282 ;  Id.,  176  Fed.  737, 
100  C.  0.  A.  282. 

A  so-called  "steel  table,"  engraved, 
weighing  nearly  six  tons,  measuring  12  feet 
by  4  feet  by  6  inches,  and  moimted  like  a 
table  top  on  a  frame,  h?ld  to  be  within  the 
provision  in  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  C,  par.  135,  30  Stat  101,  for 
plates  and  steel  in  all  forms  and  shapes. 
Morris  v.  United  States,  140  Fed.  774. 

Sheets  consisting  of  a  plate  of  iron  or 
Meel  with  a  sheet  of  nickle  welded  thereto, 
the  material  being  rolled  to  the  desired  thick- 
ness after  welding,  are  not  "sheets  of  iron 
or  steel,  common  or  black,"  within  the  mean- 
ing of  Tariff  Act  July  24,  1897,  c.  11.  §  1, 
Schedule  C,  par.  131.  Boker  v.  United  States, 
180  Fed.  959,  960. 

8TEi:i«  PliATES 

The  provision  for  "steel  plates"  In  Tariff 
Act  July  24,  1897,  c.  11,  {  1,  Schedule  C,  par. 
135,  30  Stat  161,  while  not  covering  all  steel 
articles  that  are  known  as  plates,  includes 
so-called  monogram  dies  and  plates  used  in 
engraving,  which,  besides  being  called  plates, 


are  within  the  dictionary  definitions  of 
"plates.''  United  States  y.  SeUers,  160  Fed. 
518,  519. 

STEEL  TUBES 

See  Finished  Steel  Tubed. 

STEEL  WIRE 

See  Bound  Steel  Wire. 

STEEL  WOOL 

In  Tariff  Act  July  24,  1897.  c.  11,  {  1, 
Schedule  C,  par.  137,  30  Stat  101,  the  provi- 
sion for  "articles  manufactured  from  ♦  •  ♦ 
wire,"  cannot  be  restricted  to  manufactured 
articles  which  contain  the  round  wire  in  its 
integrity;  and  "steel  wool,"  consisting  of  fila- 
ments shaved  from  steel  wire,  and  constitut- 
ing a  finished  commercial  article,  is  embrac- 
ed in  said  provision.  Buehne  J^teel  Wool  Co. 
V.  United  States,  159  Fed.  107, 109,  86  a  C.  A. 
297. 

"Steel  wool,"  consisting  of  the  filaments 
or  shavings  produced  by  passing  toothed 
knives  over  steel  wires,  is  dutiable  under 
paragraph  135,  Schedule  C,  §  1,  Tariff  Act 
July  24,  1897,  c.  11,  30  Stat.  161,  relating  to 
'*steel  in  all  forms  and  shapes,"  rather  than 
under  paragraph  193,  30  Stat.  1C7,  as  ar- 
ticles composed  of  steel  "not  specifically  pro- 
vided for."  Buehne  v.  United  States,  140 
Fed.  772,  773. 

STEER 

The  distinction  between  a  "cow"  and  a 
"steer"  must  be  recognized  in  construing  the 
statute  relating  to  larceny;  the  one  being  a 
full-grown  female  of  the  Bovine  genus,  and 
the  other  being  a  castrated  male  of  the  same 
genus.  Mobley  v.  Stale,  49  South.  041,  942, 
57  Fla.  22,  17  Ann.  Cas.  735. 

STEERER 

See,  also.  Bunco  Steering. 

A  **steerer"  Is  one  of  plausible  manner 
and  address,  who  gains  the  confidence  of  one 
intended  to  be  fleeced.  People  v.  Simmons, 
109  N.  Y.  Supp.  190,  194,  126  App.  Div.  284. 

STELUONATE 

In  Scots  and  civil  law  the  word  *'stel lion- 
ate"  denotes  all  such  crimes  in  which  fraud 
is  an  ingredient,  as  have  no  special  names  to 
distinguish  them,  and  are  not  defined  by  any 
written  law,  and  hence  Pea  Code  1895,  { 
(>70,  providing  that  one  using  any  deceitful 
means  or  artful  praotlce  other  than  those 
mentioned  in  the  Code  by  which  an  individu- 
al or  the  public  is  defrauded  and  cheated 
shall  be  punishel  as  for  a  misdemeanor  may 
be  said  to  be  the  statute  against  stelliouutes. 
Foster  v.  State,  68  S.  E.  739,  740,  8  Ga.  App. 
119. 
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STEM 

8ee  Main  Stem. 

STENOGRAPHER 

See  Official  Stenographer. 
As  clerk,  see  Clerk. 
As  laborer,  see  Laborer. 
As  officer,  see  Officer. 

STENOGRAPHIC  TRANSCRIPT 

The  words  "stenographic  transcript"  as 
used  in  Acts  29th  Leg.  pp.  219,  221,  c.  112,  §§ 
3,  4,  5,  providing  that  a  transcript  of  the 
official  stenographer's  notes  to  be  furnished 
on  request  may  be  sent  up  on  appeal  as  the 
report  of  the  testimony,  and  section  5  declar- 
ing that  the  act  shall  not  apply  in  any  case 
where  such  stenographic  transcript  is  not 
made,  mean  the  stenographer's  notes  tran- 
scribed and  not  the  notes  themselves.  Mun- 
dine  V.  State,  97  S.  W.  490,  491,  50  Tex.  Or. 
B.  93. 

STEPCHILDREN 

Ad  heirs 

See  Heirs. 
As  clilldren 

See  Child— Children  an  Wills). 

STEPDAUGHTER 

"Dictionaries  and  text-books  with  una- 
nimity define  a  'stepdaughter'  to  be  the  child 
of  a  wife  or  husband  by  a  former  marriage, 
and,  if  this  definition  be  regarded  as  control- 
ling, the  illegitimate  child  of  the  husband  or 
wife  before  their  marriage  would  not  be- 
come the  stepchild  of  the  other  party  to  the 
marriage  contract  But  Civ.  Code  1895,  f 
2413,  declaring  the  marriage  of  a  man  with 
his  stepdaughter  incestuous,  is  founded  on  the 
Roman  law.  It  is  for  the  protection  of  the 
most  important  unit  of  society,  the  family, 
that  incest  is  pronounced  a  crime.  If  a  man 
marry  the  mother  of  an  il Intimate  daughter 
and  take  the  daughter  into  his  care  and  cus- 
tody, he  becomes  charged  with  a  duty  to- 
wards her,  and  his  disregard  of  morality  and 
decency  in  having  sexual  intercourse  with  her 
is  a  crime  transcending  a  mere  misdemeanor 
and  has  the  elements  which  constitute  in- 
cest." Lipham  v.  State,  53  S.  B.  817,  818, 
125  Ga.  52, 114  Am.  St  Rep.  181,  5  Ann.  Cas. 
66. 

STEPFATHER 

The  man  who  marries  the  mother  of  an 
illegitimate  daughter  becomes  tlie  "stepfa- 
ther" of  such  child,  within  the  meaning  of 
Pen.  Code  1S95,  §  380,  and  Civ.  Code  1895,  { 
2413,  defining  Incest  Lipham  v.  State,  53  S. 
E.  817,  125  Ga.  52,  114  Am.  St  Rep.  181,  5 
Ann.  Cas.  66. 


STEPPING  ASIDE 

To  render  the  wrong  of  the  agent  that 
of  the  principal — ^respondeat  superior — ^the 
fact  that  it  was  done  In  the  course  or  period 
of  employment  is  not  sufficient;  it  must  be 
in  the  prosecution  of  the  princlpars  business, 
not  by  stepping  aside  therefrom  to  serve  a 
personal  end.  The  element  of  "stepping 
aside,"  mentioned  in  the  last  foregoing,  which 
is  essential  to  brealc  the  nexus  between  the 
principal,  the  agent  and  the  employer  of  such 
principal,  needs  only  change  of  mental  at« 
titude  from  that  of  serving  the  principal  to 
that  of  serving  a  personal  end;  no  particular 
interval  of  time  is  necessary.  Firemen's 
Fund  Ins.  Co.  v.  Schreiber,  135  N.  W.  507, 
513,  150  Wis.  42,  45  L.  R.  A.  (N.  S.)  314,  Ann. 
Cas.  1913E,  823. 

STEPS 

As  part  of  building,  see  Building. 

STERLING  SILVER 

Articles  of  the  fineness  of  sterling  silver 
are  universally  described  as  silver,  and  an 
Indictment  charging  the  receipt  of  certain 
ounces  of  silver,  knowing  it  to  be  stolen, 
would  be  sustained  by  evidence  showing  that 
the  articles  were  made  of  an  alloy  of  silver 
and  copper,  in  such  proportions  as  to  form 
what  is  called  '^sterling  silver,"  but  is  not 
sustained  by  proof  of  receipt  of  sliver  spoon, 
fork,  etc.,  blanks;  the  original  shape  of  the 
metal  having  been  so  altered  as  to  impart  to 
the  pieces  of  metal  characteristics  which 
would  be  more  prominent  as  means  of  iden- 
tifying them  than  the  substance  of  which  they 
were  composed.  State  y.  Nelson,  60  AtL  589, 
590,  27  R.  I.  31. 

STEWARD 

See  De  Facto  Steward. 
As  special  agent,  see  Special  Agency  ofr 
Agent. 

STICK— STICKING 

See  Dyer's  Sticks ;   Joss  Stick. 

As  deadly  weapon,  see  Deadly  Weapon. 

As  weapon,  see  Weapon. 

The  word  "stick"  is  a  synonym  for  the 
word  "club."  State  v.  Richard,  63  South. 
669,  671,  127  La.  413. 

"Sticking"  lumber  is  the  process  of  plac- 
ing thin  strips  of  wood  between  layers  of 
boards  or  timber,  in  order  to  secure  a  proper 
circulation  of  air  and  the  consequent  season- 
ing of  the  lumber  without  warping  or  decay. 
Hutchins  v.  Blalsdell,  75  Atl.  291,  292,  106 
Me.  92. 

With  reference  to  an  instruction  to  an 
employs  to  unclog  an  oat  roller  by  the  use  of 
a  stick,  a  "stick"  was  defined,  following  Web- 
ster, as  "a  small  shoot,  branch,  separated,  as 
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by  cutting,  from  a  tree  or  shrub;  •  ♦  ♦ 
any  long  and  comparatively  slender  piece  of 
wood,  whether  in  natural  form  or  shaped 
with  tools;  a  rod;  a  wand;  a  staff" — and 
it  was  declared  that  wood  was  ordinarily 
meant,  and  that  one  would  not  infer,  save 
under  peculiar  circumstances,  that  by  the 
word  "stick"  a  piece  of  iron  was  intended. 
Wilder  v.  Great  Western  Cereal  Co.,  104  N. 
W.  434,  436,  130  Iowa,  263. 

STICKER  MACHINE 

The  "sticker  machine"  is  designed  for 
the  purx)ose  of  receiving  strips  of  rough  lum- 
ber at  one  end  and  turning  it  out  at  the  oth- 
er as  a  complete  molding  finished  on.  all 
sides  by  a  single  operation.  Such  a  machine 
consists  usually  of  an  iron  table  or  platform, 
over  which  the  material  passes,  about  8  feet 
in  length,  3^  feet  in  height,  and  the  same 
in  width,  open  on  the  sides.  At  the  south 
end  is  the  countershaft,  power  pulley,  and 
pulleys  to  operate  the  feed  and  knives.  The 
operator  stands  at  the  south  end  and  feeds 
the  unfinished  strips  into  the  machine  through 
guides.  It  passes  first  through  the  feed  rolls, 
immediately  after  which  it  is  operated  on  by 
the  first  set  of  knives,  fastened  to  what  is 
called  the  "top  head."  There  are  four  of 
these  heads,  called,  respectively,  the  "top 
head,"  the  two  "side  heads,"  and  the  "lower 
head."  These  heads  are  blocks  of  iron  or 
steel,  about  8  inches  long  and  4  Inches  square, 
on  two  corners  of  which  are  set  knives. 
They  are  attached  to  a  short  shaft,  on  the 
other  end  of  which  is  a  pulley,  on  which  is 
the  belt  running  to  the  power  pulley.  The 
top  head  is  necessarily  above  the  table  with 
its  shaft  and  pulley.  After  passing  the  top 
head,  the  material  passes  along  the  guide, 
and  is  operated  upon  first  by  one  side  head 
and  then  by  the  other.  These  side  heads 
are  of  the  same  construction  as  the  top  head, 
but  they  necessarily  are  in  a  vertical  position, 
projecting  above  the  table ;  the  pulley  being 
beneath.  The  material  then  passes  to  the 
under  head,  which  with  its  pulleys  is  under 
the  table;  the  knives  being  allowed  to  pro* 
ject  slightly  above  the  table  through  an  open- 
ing therein,  which  may  be  made  to  vary  in 
width  from  2%  to  6  inches.  The  finished 
material  then  passes  out  at  the  rear  of  the 
machine.  The  power  is  applied  to  and  re- 
moved from  the  feed  rolls  and  heads  by 
means  of  levers  at  the  right  of  the  operator 
at  the  south  end  of  the  machine;  one  lever 
operating  the  feed  rolls  and  another  the 
heads.  Gardner  v.  Paine  Lumber  Co.,  101 
N.  W.  700,  702,  123  Wis.  83a 

STILL 

See  Stop  Still. 

STUX  DUE 

Rev.  St.  1908,  f  518,  preserves  the  lien  of 
a  chattel  mortgage  for  30  days  after  maturity 


without  possession  taken,  and  section  520, 
subsequently  enacted,  provides  that  the  lien 
of  any  recorded  chattel  mortgage  to  secure 
any  indebtedness  may  "at  any  time  within  30 
days  after  the  maturity  of  the  last  install- 
ment of  the  indebtedness  secured  thereby"  be 
extended  as  to  the  unpaid  portion  thereof  by 
filing  a  sworn  statement  of  the  total  pay- 
ments on  the  debt  and  the  amount  remaining 
unpaid,  that  it  is  "still  diie"^the  mortgagee 
or  his  assignee,  and  that  the  mortgagee  con- 
sents to  an  extension.  Held,  in  view  of  sec- 
tion 518,  that  the  word  "^due"  was  used  in 
the  sense  that  the  debt  was  subsisting  or  out- 
standing, that  the  words  "still  due"  referred 
to  a  time  subsequent  to  a  time  when  the  debt 
was  known  or  taken  to  be  due,  and  that  the 
expression  "at  any  time  within  30  days  after 
the  maturity  of  the  last  installment  of  the 
indebtedness  secured  thereby"  l:equired  that 
such  sworn  statement  be  filed  within  30  days 
after  the  maturity  of  the  indebtedness,  and 
that  a  statement  on  the  date  of  maturity  was 
premature  and  did  not  extend  the  lien  as 
against  a  purchaser  after  the  expiration  of 
the  30  days.  Ferris  v.  Chambers,  117  Pac. 
994,  995,  51  Colo.  368. 

STUX  WINE 

"Stiir*  wines  are  produced  from  the  nat- 
ural saccharine  juice  of  fruits,  and  do  not 
contain  starch  or  maltose,  whicb  is  a  product 
of  starch.  They  are  always  fermented  in 
closed  casks  in  the  absence  of  air,  and  con- 
tain from  7%  to  16  per  cent*,  of  alcohol. 
United  Stetes  v.  Nishimiya,  137  Fed.  396,  398, 
69  C.  C.  A.  588. 

Sake  is  dutiable  as  "still  wine"  by  simili- 
tude, being  "similar"  to  that  article  in  ma- 
terial and  use  within  the  meaning  of  the 
similitude  clause  in  Tariff  Act  July  24,  1897, 
c.  11,  §  7,  30  Stat  205,  which  prescribes  the 
classification  of  unenumera ted  articles  "sim- 
ilar •  ♦  *  in  material,  •  ♦  •  use," 
etc.,  to  enumerated  articles.  The  resem- 
blance in  material  arises  from  the  fact  that 
the  predominant  substance  in  both  articles 
is  alcohol,  and  that  there  is  a  substantial 
similarity  in  their  alcoholic  strength;  the 
percentage  of  alcohol  being  about  18  in  sake 
and  from  11  to  16  in  still  wine.  The  resem- 
blance in  use  arises  from  the  fact  that  both 
articles  are  drunk  for  purposes  of  exhilara- 
tion, and  are  capable  of  producing  intoxica- 
tion. United  States  v.  Komada  &  Co^  162 
Fed.  465,  469,  89  C.  C.  A.  385. 

STING 

sting  of  insect  as  poison,  see  Poison. 

STIPULATE— STIPULATION. 

See  As  Stipulated  For. 

A  "stipulation"  is  an  agreement  as  to 
terms.  Beck  v.  Budd,  88  N.  E.  785,  786,  44 
Ind.  App.  145. 
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"A  'stipulation*  is  an  agreement  of  an 
attorney  entered  into  for  the  purpose  of 
binding  his  clients  so  far  as  he  may  do  so." 
In  re  Morels  Estate,  77  Pac.  407,  408,  143  Cal. 
493  (citing  Code  Civ.  Proc.  §  283 ;  And.  Diet 
title  "Stipulation"). 

A  "stipulation"  concerning  a  i>ending 
cause  is  unlike  an  ordinary  contract,  since  it 
requires  no  consideration  nor  mutuality,  and 
may  bind  those  incapable  of  binding  them- 
selves out  of  court,  and  is  subject  to  the  su- 
pervision of  the  court  In  an  action  in  equi- 
ty,  a  decree  was  entered  dismissing  the  bill, 
"as  per  the  following  stipulation  now  filed 
herein,"  followed  by  an  Instrument  purport- 
ing to  specify  the  terms  of  a  settlement  be- 
tween the  parties,  and  signed  by  the  attor- 
neys for  the  respective  parties.  Held,  that 
the  iustrumeht,  aside  from  the  order  of  dis- 
missal, was  neither  a  decree,  nor  a  consent 
decree,  having  the  force  of  a  prior  adjudica- 
tion, nor  was  it  a  mere  contract  between  the 
parties,  but  it  was  a  "stipulation"  entered 
into  for  the  purpose  of  terminating  the  pend- 
ing litigation  upon  terms  agreed  upon  by  the 
parties.  People  ex  rel.  v.  Spring  Lake  Drain- 
age and  Levee  Dist,  97  N.  E.  1042,  1047,  253 
lU.  479. 

A  building  contract,  providing  that  the 
owner  on  a  certificate  by  the  architect  of  the 
contractor's  failure  to  perform  any  of  the 
agreements  may  on  three  days'  notice  termi- 
nate the  contract  and  complete  the  work, 
and  that  the  expense  incurred  by  the  owner 
shall  be  certified  by  the  architect,  whose  cer- 
tificate shall  be  conclusive,  does  not  provide 
against  the  contingency  of  abandonment  of 
the  work  by  the  contractor,  and  where  the 
contractor  abandons  the  work  the  owner  may 
complete  it  without  obtaining  the  architect's 
certificate;  the  word  "agreements"  being 
synonymous  with  the  word  "stipulations." 
Heldbrlnk  v.  Schaffner,  127  S.  W.  418,  421, 
147  Mo.  App.  632. 

STIFUIiATED  DAMAGES 

A  contract  for  "stipulated  damages"  con- 
stitutes a  penal  obligation,  and  one  who  sues 
to  recover  on  the  stipulation  is  not  entitled 
to  claim  interest  even  from  the  date  of  his 
writ  Moseley  v.  Johnson,  56  S.  B.  922.  923, 
144  N.  C.  274  (citing  Devereux  v.  Burgwin, 
33  N.  0.  490). 

Damages  for  the  breach  of  a  contract 
may  be  restricted  or  altogether  excluded  by 
the  contract,  but,  being  in  derogation  of  law, 
such  contracts  are  to  be  strictly  construed. 
"Stipulated  damages"  can  only  be  where 
there  is  a  clear  and  unequivocal  agreement 
which  stipulates  for  the  payment  of  a  cer- 
tain sum  as  liquidated  satisfaction  fixed  and 
agreed  upon  by  tiie  parties  for  the  doing  or 
not  doing  of  certain  acts  particularly  ex- 
pressed In  the  agreement  Harrison  v.  Mur- 
ray Iron  Works  Co.,  70  S.  W.  2GI,  263.  96 
Mo.  App.  348  (citing  Blsh.  Cont,  §  404 ;  Fish- 
er V.  Barrett,  58  Mass.  [4  Cush.]  381). 


STTPTTLATBV  FACT 

A  "stipulated  fact"  brings  such  fact  upon 
the  record,  and  calls  upon  the  court  to  apply 
the  law  to  the  fact.  Such  fact  stands  on  a 
par  with  any  fact  alleged  in  a  complaint  and 
admitted  by  the  answer  thereto.  Courts,  in 
furtherance  of  justice,  will  vacate  a  stipula- 
tion entered  into  under  a  mistake,  or  when 
the  same  has  been  obtained  by  deceit  or 
fraud.  Prescott  v.  Brooks  (N.  D.)  94  N.  W. 
88,  95. 

STIPULATIPK  POITR  AUTRITI 

A  person  can  become  a  party  to  a  con- 
tract by  accepting  a  stipulation  made  in  his 
favor  by  the  contractants ;  he  remaining  a 
third  person  and  stranger  to  it  until,  by  ac- 
cepting the  stipulation,  he  becomes  a  party. 
Such  a  stipulation  is  called  in  the  civil  law  a 
"stipulation  pour  autrui";  autrul  meaning 
some  one  else,  or  a  third  person  (that  is  to 
say,  a  person  not  party  to  the  contract).  Al- 
len &  Currey  Mfg.  Co.  v.  Shreveport  Water- 
works Co.,  37  South.  080,  982,  113  La.  1091, 
68  L.  R  A.  650,  104  Am.  St  Rep.  525,  2  Ann. 
Cas.  471. 

STIRPES 

See  Per  Stirpes. 

STITCHED 

See  Blind  Stitches. 

A  pamphlet  is  "stitched,**  as  the  term  Is 
used  in  bookbinding,  by  stabbing  holes  in  the 
back,  inserting  thread  or  wires,  and  tying 
them.  State  v.  Young,  110  N.  W.  292.  294. 
134  Iowa,  505,  13  Ann.  Cas.  345. 


STOCK 


See    Clear   Stock;    On   Stock; 

Stock;   Turn  Stock. 
Mark  on  stock,  see  Mark. 
Other  stock,  see  Other. 


Rolling 


The  word  "stock"  is  defined  by  the  Cen- 
tury Dictionary  as  "the  stock,  stem,  or  trunk 
of  a  tree  or  other  plant;  the  main  body  or 
fixed  and  firm  part;  a  stem  in  which  a  graft 
is  Inserted,  and  which  is  its  8upix>rt;  also  a 
stem,  tree,  or  plant  that  furnishes  slips  or 
cuttings."  United  States  v.  American  Exp. 
Co.,  158  Fed.  808,  809,  86  C.  0.  A.  68. 

In  England  the  word  "stodt,"  as  used  in 
the  statement  in  Eversley's  Law  of  the  Do- 
mestic Relations  (2d  Ed.  1896)  293,  2M,  that 
a  valid  gift  is  accomplished  by  a  transfer  by 
the  husband  into  the  wife's  name  of  "stock," 
though  previously  purchased,  is  not  limited  to 
corporate  shares,  but  included  also  certain 
public  and  private  obligations,  usually  known 
with  us  as  bonds.  Tucker  v.  Gurtin,  148 
Fed.  929,  934,  78  C.  C.  A.  557. 

As  domestlo  animals 

Code  1007,  §  5476,  provides  that,  when 
any  stock  is  killed  or  injured  or  other  proi>- 
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erty  damaged  by  any  railroad,  the  burden  of 
Khowing  absence  of  negligence  shall  be  on  the 
railroad  company.  Held,  that  the  term 
*'stock"  does  not  include  a  dog,  but  that  it  is 
Included  in  the  word  "property,"  and,  the 
statute  being  sufficiently  broad  to  include  a 
street  railroad,  the  burden  of  proof,  in  an 
action  against  a  street  railroad  company  for 
killing  plaintiff's  dog,  was  on  defendant  to 
show  absence  of  negligence.  Selma  Street  & 
Suburban  Ry.  Co.  v.  Martin,  56  South.  601, 
602,  2  Ala.  App.  537. 

Where  a  contract  provided  that  each  par- 
ty was  to  pay  one-half  of  all  the  labor  requir- 
ed in  conducting  a  farm  owned  by  one,  which 
the  other  was  to  take  charge  of,  and  that 
each  was  to  furnish  one-half  the  "stock," 
tools  and  feed,  teams,  etc.,  tlie  word  "stock" 
did  not  mean  merely  work  stock,  but  Included 
feeding  animals.  Green  v.  Hart  (Ky.)  87  S. 
W.  315,  316. 

As  goods  or  meroliandlse  in  trade 

liive  cattle  as  goods,  wares,  and   mer- 
chandise, see  Goods. 
See,  also.  Stock  of  Goods. 

Tlie  common  use  of  the  word  "stock," 
when  applied  to  the  goods  in  a  mercantile 
house,  refers  to  those  which  are  kept  for 
sale.  A  cash  register,  which  is  not  a  part  of 
the  goods  kept  for  sale,  does  not  come  within 
the  designation  of  "stock  of  goods,  wares,  or 
merchandise,"  within  the  meaning  of  an  act 
making  it  the  duty  of  the  sellers  of  a  stock 
of  goods,  wares,  or  merchandise  in  bulk  to 
furnish  an  affidavit  to  the  buyers  giving  a  list 
of  their  creditors  at  the  time  of  sale  and  de- 
claring the  sale  fraudulent  and  void  in  the 
nb.<?ence  of  such  affidavit.  Albrecht  v.  Cudl- 
hee,  79  Pac.  628,  629,  37  Wash.  206. 

A  fire  policy  on  a  stock  of  merchandise 
for  a  specified  sum,  and  on  store  and  furni- 
ture and  fixtures  for  a  specified  sum  which 
stipulates  that  the  entire  policy  shall  be  void 
if  the  subject  of  insurance  be  incumbered  by 
chattel  mortgage,  is  not  invalidated,  as  to  the 
insurance  on  the  furniture  and  fixtures,  by  the 
execution  of  a  chattel  mortgage  on  the  "stock 
of  merchandise"  and  improvements,  the  mort- 
gage not  covering  the  furniture  and  fixtures ; 
"stock,"  in  mercantile  law,  beiuf:  defined  as 
"the  goods  which  a  tradesman  holds  for  sale 
or  traffic,"  and  "merchandise"  being  defined 
to  be  "the  objects  of  commerce."  Spring 
Garden  Ins.  Co.  of  Philadelphia  v.  Brown 
(Tex.)  143  S.  W.  292. 

STOCK  (In  Corporation  Law) 

See  Capital  Stock ;  Certificate  of  Stock ; 
Common  Stock ;  Full-Paid  Stock ;  Out- 
standing Stock ;  Person  Holding  Stock 
as  Tnistee;  Preferred  Stock;  Promo- 
tion Stock;  Subscribe — Subscription 
(To  Stock) ;  Treasury  Stock;  Value  of 
Capital  Stock;    Watered  Stock. 

Diminishing  capital  stock,  see  Diminish. 

Issue  of  corporate  stock,  see  Issuance — 
Issue. 


Ownership  of,  see  Ownership. 
Paid-up  stock,  see  Paid  Up. 
Stock  dividend  as  principal,  see  Principal. 
Subscription  rights  in  additional  stock 
as  principal,  see  Principal. 

A  share  of  the  capital  "stock"  of  a  cor- 
poration is  the  interest  or  right  which  the 
owner  has  in  the  management  of  the  corpo- 
ration, in  its  surplus  profits,  and,  upon  disso- 
lution, in  all  of  its  assets  remaining  after  tlie 
payment  of  its  debta  Lipscomb's  Adm'r  v. 
Condon,  49  S.  E.  392,  393,  395,  56  W.  Ya.  416, 
67  D.  R.  A.  670,  107  Am.  St  Rep.  938  (citing 
Clark,  Cor.  1141). 

"Stock"  in  corporation  law,  instead  of  be- 
ing the  evidence  of  indebtedness,  is  a  right 
to  partake,  according  to  the  party's  subscrip- 
tion or  ownership,  of  the  surplus  profits  made 
from  the  use  and  disposal  of  the  property  of 
the  corporation.  A  share  of  stock  is  the  in- 
terest which  the  shareholder  has  in  the 
corporation,  which  is  the  right  to  participate 
in  the  profits  and,  on  dissolution,  lu  the  divi- 
sion of  the  assets.  Sweetsir  ▼.  Chandler,  56 
Atl.  584,  587,  98  Me.  145. 

"Stock"  in  a  corporation  is  only  evidence 
of  the  right  of  the  holder  or  owner  to  share 
in  the  proceeds  of  the  corporation's  property, 
and  a  share  of  stock  only  represents  an  ali- 
quot part  of  the  corporation's  property,  or 
the  right  to  share  in  its  proceeds  to  that  ex- 
tent, when  distributed  according  to  law  and 
equity.  Hall  &  Farley  v.  Alabama  Terminal 
&  Improvement  Co.,  56  South.  235,  241,  173 
Ala.  39a 

"Moneys  and  credits"  cannot  be  classified 
as  "corporation  stock,"  so  as  to  make  the  as- 
sessment thereof  valid,  under  a  Code  provi- 
sion that  loan  and  trust  companies  shall  be 
assessed  upon  the  value  of  corporation  stock, 
and,  in  arriving  at  the  value  of  such  stock, 
the  amount  of  their  capital  actually  invested 
in  real  estate  owned  by  them  shall  be  de- 
ducted from  the  value  of  sucb  shares,  and 
such  real  estate  shall  be  assessed  as  other 
real  estate,  and  the  property  of  such  corpo- 
ration shall  not  be  otherwise  assessed.  Wah- 
konsa  Investment  Co.  v.  City  of  Ft  Dodge, 
100  N.  W.  517,  519,  .126  Iowa,  148. 

As  oapltal 

"Stock"  of  a  corporation  is  capital,  and 
the  stock  certificate  only  evidences  that  the 
holder  has  invested  his  means  as  a  part  of 
the  capital.  Weaver  Power  Co.  v.  Elk  Moun- 
tain Mill  Co.,  69  S.  E.  747,  748,  154  N.  C.  70. 

"Stock"  is  the  share  capital  of  a  corpo- 
ration or  commercial  company;  the  fund 
employed  in  carrying  on  of  some  business  or 
entorpiise  divided  into  shares  of  equal 
amount,  and  owned  by  individuals  who  joint- 
ly form  a  corporation.  Continental  Securi- 
ties Co.  V.  lutorborough  Rapid  Transit  Co., 
1G5  Fed.  945,  9(5.S. 

Capital,  in  whatever  form  Invested,  ap- 
propriate to  the  purpose  of  the  company,  and 
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not  merely  the  shares  held  by  stockholders, 
must  be  regarded  as  meant  by  the  word 
"stock,"  as  used  In  a  provision  of  a  railway 
charter  that  the  stock  of  the  company  and 
Its  branches  shall  be  exempt  from  taxation 
for  seven  years,  and  after  that  shall  be  sub- 
ject to  a  tax  not  exceeding  a  given  per  cent 
upon  the  net  proceeds  of  their  investments, 
in  view  of  the  recognition  in  other  provi- 
sions of  the  charter  of  the  distinction  be- 
tween capital  stock  and  "shares,"  and  of  at 
least  60  years*  legislative  and  executive  ac- 
quiescence in  reading  this  partial  exemption 
as  applicable  to  the  capital  stock  of  the  com- 
pany, and  of  a  series  of  decisions  of  the  high- 
est state  court,  holding  either  that  the  whole 
of  the  capital  was  exempt,  in  whatever  form 
invested,  or  so  much  of  the  investment  as 
corresponded  in  value  to  the  authorized  capi- 
tal stock.  Georgia  R.  &  Banking  Co.  v. 
Wright,  132  Fed.  912,  914;  Wright  v.  Georgia 
R.  &  Banking  Co.,  30  Sup.  Ct.  242,  244,  216 
U.  S.  420,  54  L.  Ed«  544  (quoting  Bouv.  Law 
Diet). 

As  oluittel 

See  Chattel. 
Am  olLoie  in  action 

See  Chose  in  Action. 
Ad  debt 

See  Debt 
Ad  money 

See  Money. 

As    goods   or  soods,   wares,   and  aLor- 
ohandise 

See  Goods. 
As  property 

See  Personal  Property;  Property. 

Ad  seomrity 

See  Security. 

STOCK  BEER 

"Lager  beer"  or  •'stock  beer"  Is  an  un- 
equivocal term,  designating  a  light  German 
beer,  so  called  because  it  is  stored  for  ripen- 
ing before  being  used.  People  ex  rel.  Lance 
V.  O'Reilly,  114  N.  Y.  Supp.  258,  261, 129  App. 
Div.  522  (quoting  and  adopting  dellnition  in 
Cent  Diet). 

STOCK  BOOK 

As  book,  see  Book. 

STOCK  CATTI^ 

A  contract  restraining  defendant  from 
dealing  in  stock  cattle  or  horses  for  specula- 
tive purposes  in  the  vicinity  of  M.  was  not  so 
uncertain  as  to  preclude  specific  performance 
because  the  term  '"stock  cattle"  was  not  one 
of  universal  meaning;  parol  evidence  being 
admissible  to  explain  the  term,  which  in  the 
absence  of  an  allegation  of  mistake,  would  be 
presumed  to  have  been  used  according  to  the 
common  understanding  of  cattlemen  in  gener- 


al   Wilson  V.  Delaney,  118  N.  W.  842,  94Z, 
137  Iowa,  636. 

STOCK  CEBTIFIOATE 

See  Certificate  of  Stock, 

STOCK  CORPORATION 

See  Stock  Insurance  Company. 

A  "stock  corporation"  is  in  essence  an 
aggregation  of  individuals,  a  statutory  part- 
nership with  assignable  membership  and  lim- 
ited liability  of  the  members,  so  that  the  doc- 
trine of  equitable  estoppel  applies  fully  to  all 
the  Internal  concerns  of  such  companies. 
Breslin  v.  Fries  Breslin  Co.,  58  Atl.  313,  316, 
70  N.  J.  Law,  274. 

Laws  1892,  p.  1801,  c.  687,  {  8,  declares 
a  "stock  corporation"  to  be  one  "having  a 
capital  stock  divided  into  shares  and  which 
is  authorized  by  law  to  distribute  to  the 
holders  thereof  dividends  or  shares  of  the 
surplus  of  the  corporation."  People  ex  reL 
Venner  v.  New  York  Life  Ins.  Co.,  97  N.  Y. 
Supp.  465,  466,  111  App.  Div.  183. 

Under  General  Corporation  Law,  Laws 
1890,  p.  1061,  c.  563,  S  2,  defining  a  "stock 
corporation"  as  one  having  capital  stock  di- 
vided into  shares,  a  building  association  form- 
ed under  Laws  1S51,  p.  234,  c.  122,  and  hav- 
ing capital  stock  divided  into  shares,  is  a 
stock  corporation  within  Stock  Corporation 
Law,  Laws  1890,  p.  1066,  c.  564,  defining  the 
liabilities  of  stockholders  of  stock  corpora- 
tions. Leighton  v.  Leighton  Lea  Ass'n,  114 
N.  Y.  Supp.  918,  921, 62  Misc.  Rep.  73. 

A  corporation  organized  under  laws 
1851,  c.  122,  which  by  section  1  authorizes 
any  number  of  persons,  not  less  than  nine, 
to  corporate  to  accumulate  a  fund  to  pur- 
chase realty,  or  make  improvements  on  lands, 
or  aid  its  members  in  acquiring  realty,  and 
to  accumulate  a  fund  to  be  returned  to  its 
members  not  receiving  advances  for  acquir- 
ing realty,  when  the  funds  amount  to  a  cer- 
tain sum  per  share,  is  a  nonstock  cori>oration 
within  General  Corporation  Law  (Laws  1890, 
c.  563,  as  amended  by  Laws  1895,  c.  672)  8  3, 
subd.  2,  providing  that  a  "stock  corporation" 
is  one  having  a  capital  stock  divided  into 
shares,  and  which  is  authorized  to  distribute 
to  the  holders  dividends  or  shares  of  the 
surplus  profits,  and  that  a  corporation  is  not 
a  stock  corporation  because  of  having  issued 
certificates,  called  "certificates  of  stock," 
which  are  merely  certificates  of  membership, 
and  which  is  not  authorized  by  law  to  dis* 
tribute  dividends  or  share  profits  from  its 
operations.  Leighton  v.  Leighton  Lea  As8*n, 
130  N.  Y.  Supp.  935,  940,  146  App.  Div.  255. 

A  building  association,  orgamized  under 
Laws  1851,  p.  234,  c.  122,  as  amended,  for  the 
purpose  of  aiding  its  members  in  acquiring 
real  estate,  making  Improvements  thereon, 
and  the  accumulation  of  a  fund  to  be  return- 
ed to  its  members  who  do  not  obtain  advances 
on  their  shares  when  the  funds  to  the  credit 
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of  the  share  shall  amount  to  $100,  the  par 
value  thereof,  is  not  a  stock  corporation 
as  defined  by  General  Corporation  Law,  Laws 
1892,  p.  1801,  c.  687,  S  3,  subd.  2,  defining  a 
"stock  corporation'*  as  one  having  stock  divid- 
ed into  shares,  but  Is  a  membership  corpora- 
tion, in  which  the  corporation  entity  dis- 
charges its  duties  by  acting  as  trustee  for 
funds  contributed,, by  the  members  to  mature 
the  shares  and  seeing  that  the  moneys  con- 
tributed by  the  members  under  their  mutual 
agreements  are  properly  used  in  maturing 
the  shares,  and  the  demands  of  equity  can  only 
be  satisfied  by  holding  each  member  to  his 
contract,  not  so  much  with  the  corpordtion 
as  with  the  individual  members.  Preston  v. 
Reinhart,  06  N.  Y.  Supp.  851,  852,  109  App. 
Div.  781. 

STOCK  "DTVIDHKD 

A  "stock  dividend"  is  an  issue  by  a  cor- 
poration of  new  shares  of  its  own  stock  to  its 
shareholders.  Union  &  New  Haven  Trust  Co. 
V.  Taintor,  83  Atl.  697,  699,  85  Conn.  452. 

It  is  the  characteristic  feature  of  a 
"stock  dividend"  that  the  property  of  the 
corporation  Itself  remains  unchanged,  but 
that  each  one  of  the  new  shares  of  the  in- 
creased capital  stock  represents  a  smaller 
fractional  interest  than  before  in  the  total 
amount  of  the  corporate  property ;  and  hence 
a  dividend  declared  out  of  a  corporation's 
surplus  or  accumulated  profits,  though  pay- 
able in  the  stock  of  another  corporation, 
which  diminished  the  property  of  the  divid- 
ing corporation  by  what  was  given  to  the 
stockholders,  was  not  properly  a  "stock  divi- 
dend." Gray  v.  Hemenway,  98  N.  E.  789, 
790, 212  Mass.  239. 

A  "stock  dividend"  is  not  In  the  ordinary 
sense  a  dividend;  a  ''dividend"  being  a  dis- 
tribution of  the  profits  to  stockholders  as  the 
income  from  their  investment,  while  a  "stock 
dividend"  is  merely  an  increase  in  the  num- 
ber of  shares,  such  increase  representing  the 
same  property  that  was  represented  by  the 
smaller  number  of  shares.  A  corporation 
on  December  16th*  declared  a  4  per  cent 
semiannual  dividend  and  a  6  per  cent,  extra 
dividend  and  a  50  per  cent  stock  dividend, 
payable  to  the  stockholders  of  record  on 
January  2d  following.  After  the  dividends 
were  declared,  but  before  they  were  due, 
plaintiff,  a  stockholder,  sold  four  shares  to 
defendant,  the  parties  agreeing  that  the  seller 
should  receive  the  "January  dividend,"  and 
the  amount  of  the  regular  semiannual  divi- 
dend due  in  January  was  added  to  a  sight 
draft  attached  to  the  certificates  of  stock 
sent  to  a  bank  to  be  delivered  upon  payment 
therefor.  Neither  party  had  heard  of  extra 
cash  dividend  nor  of  stock  dividend  (i...Aared. 
JBeld,  that  the  "January  dividend"  reserved 
included  only  the  cash  dividends,  and  the 
buyer  was  entitled  to  the  increased  stock 
represented  by  the  so-called  "stock  dividend." 
Lancaster  Trust  Co.  v.  Mason,  68  S.  E.  235, 


236,  152  N.  C.  660, 136  Am.  St  Kep.  851  (cit- 
ing 7  Words  and  Phrases,  p.  6664). 

8TOOK  BBOVEB 

A  "stock  drover"  is  any  person  driving 
live  stock  through  aoty  county  in  the  state 
and  by  Rev.  St  Wyo.  1899,  §  2005,  it  is  made 
the  duty  of  such  drover  to  prevent  his  live 
stock  from  trespassing  upon  the  property  of 
another.  Haskins  v.  Andrews,  76  Pac.  588, 
590,  12  Wyo.  458. 

STOCK,  FIXTURES,  AND  ACCOUNTS 

A  bill  of  sale  by  a  partner  to  his  copart- 
ner of  all  his  interest  in  the  ''stock,  fixtures 
and  accounts,"  in  a  going  retail  business,  did 
not  include  an  unknown  and  unsuspected  lia- 
bility of  an  embezzler  of  property  of  the  firm; 
and,  in  the  absence  of  facts  warranting  an 
extension  of  the  construction  of  the  words, 
it  did  not  convey  an  Interest  in  an  amount 
subsequently  recovered  by  the  copartner  from 
the  embezzler,  either  as  reimbursement,  as 
damages,  or  as  a  price  of  immunity  from 
prosecution.  Hubbard  v.  Ferry,  123  N.  W. 
142,  148,  141  Wis.  17,  135  Am.  St  Rep.  27. 

STOCK  INSURANCE 

"Mutual  insurance"  "is  essentially  differ- 
ent from  'stock  insurance,'  and  much  of  the 
litigation  that  has  grown  out  of  this  species 
of  insurance  has  been  owing  to  inattention  to 
this  difference.  Its  original  design  was  to 
provide  cheap  insurance  by  means  of  local 
associations,  the  members  of  which  should 
insure  each  other.  SSuch  associations  are  in 
their  nature  adapted  only  to  local  business. 
They  need  many  by-laws  and  conditions  that 
are  not  required  in  stock  companies;  and  It 
is  necessary  and  equitable  that  each  person 
who  gets  Insured  in  them  should  become  sub- 
ject to  the  same  obligations  towards  his  as- 
sociates that  he  requires  toward  himself." 
J.  P.  Lamb  &  Co.  v.  Merchants*  Nat.  Mut 
Fire  Ins.  Co.,  119  N.  W.  1048,  1049,  18  N. 
D.  253  (quoting  with  approval  from  May,  Ins. 
146). 


STOCK  INSURANCE  COMPANY 

A  "stock  insurance  company"  is  one 
wherein  the  stockholders  contribute  all  the 
capital,  pay  the  losses,  and  take  the  profits. 
State  V.  Wlllett,  86  N.  B.  68,  70, 171  Ind.  296, 
23  L.  R.  A.  (N.  S.)  197. 

STOCK  IN  TRADE 

Under  Pub.  St  1901,  c.  55,  {  7,  cl.  6,  pro- 
viding for  the  taxation  of  "stock  in  trade" 
defined  to  include  raw  materials  and  manu- 
factures of  any  manufactory,  logs,  and  lum- 
ber reckoned  at  the  average  value  thereof  for 
the  year,  and  chapter  56,  §  16,  providing  for 
the  taxation  of  logs  and  lumber  at  the  full 
value  in  the  town  where  located  on  April  1st 
logs  of  a  foreign  wood  pulp  and  paper  manu- 
facturer stored  on  its  laud  in  New  Hampshire 
for  use  in  its  manufactuiing  business  are 
properly  taxed  as  stock  in  trade,  and  logs  or 
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lumber  not  properly  stock  In  trade  are  tax- 
able under  chapter  56.  International  Paper 
Co.  V.  Town  of  Walpole,  74  Ati.  180,  181,  75 
N.  H.  320. 

The  bulk  sales  law  (Act  May  13,  1905 
[Laws  1905,  p.  284])  proyldes  that  a  sale  of 
any  portion  of  a  stock  of  merchandise  other- 
wise than  in  the  ordinary  course  of  trade  or 
in  the  regular  prosecution  of  the  seller's  busi- 
ness, or  a  sale  of  an  entire  stock  of  merchan- 
dise in  gross,  will  be  presumed  to  be  fraudu- 
lent as  against  creditors  of  the  seller,  unless 
the  seller  and  purchaser  shall  at  least  five 
days  before  the  sale  make  a  full  inventory, 
and  unless  the  purchaser  shall  within  the 
same  time  in  good  faith  make  full  inquiries 
of  the  seller  as  to  the  names  and  residences 
of  his  creditors  and  shall  notify  them  of  the 
proposed  sale,  etc.  Held,  that  the  words 
"stock  of  merchandise**  in  the  statute  are 
used  in  the  common  and  ordinary  acceptation 
of  those  terms,  meaning  the  goods  which  a 
merchant  holds  for  sale,  and  are  equivalent 
to  "stock  in  trade"  as  ordinarily  understood 
among  merchants.  Charles  J.  Off  &  Co.  v. 
Morehead,  85  N.  E.  264,  266,  235  111.  40,  20 
L.  R.  A.  (N.  S.)  167,  126  Am.  St.  Rep.  184,  14 
Ann.  Cas.  434. 

STOCK  LAW 

Loc.  Laws  1900-01,  p.  2646,  {  1,  provides 
that  a  majority  of  the  electors  of  any  precinct 
in  F.  county  may  file  a  petition  with  the  pro- 
bate judge  stating  that  they  desire  a  "stock 
law"  for  the  precinct,  and  he  shall  enter  it  as 
a  stock-law  precinct  Section  3  provides  that 
an^'  person  injured  by  any  live  stock  running 
at  large  in  violation  of  this  act  shall  have  a 
lieu,  etc.  Section  4  provides  that  any  person 
injured  by  stock  running  at  large  contrary  to 
the  act  may  take  up  such  stock,  etc.  Held, 
that  the  words  "stock  law*'  could  only  refer 
to  some  stock  law  existent  in  the  state  at  the 
time  of  the  passage  of  the  act,  and  where 
there  was  no  stock  law  in  existence  at  that 
time  the  words  were  meaningless,  and  as 
there  was  no  tiling  in  the  statute  indicating 
what  means  must  have  been  used  to  confine 
stock,  or  under  what  condition  stock  could  run 
at  large,  which  could  only  be  learned  by  refer- 
ence to  some  undesignated  and  wholly  inde- 
terminate stock  law,  the  statute  is  uncertain, 
vague,  indefinite,  and  ineffectual,  in  so  far  as 
it  undertakes  to  declare  any  right  for  persons 
injured  by  reason  of  stock  running  at  large 
and  damaging  crops.  Savage  v.  Wallace,  51 
South.  605,  607,  165  Ala.  572. 

STOCK  UBDOEB 

A  "stock  ledger**  is  a  stock  book  kept  by 
a  corporation  in  which  the  names  and  ad- 
dresses of  the  stockholders  and  the  number 
of  shares  held  by  them,  respectively,  are  con- 
tained. In  re  Election  of  Directors  of  United 
States  Cast  Iron  ripe  &  Foundry  Co.,  65  Atl. 
849,  850,  74  N.  J.  Law,  315. 


STOCK  LOAN 

"Stock  loans'*  ara  loans  to  members' exer- 
cising the  right  to  borrow  90  per  cent,  of  the 
withdrawal  value  of  their  stock  by  pledging 
their  stock  as  security.  Fitzgerald  v.  State 
Mutual  Building  &  Loan  Ass*n,  79  Atl.  454, 
455,  76  N.  J.  Eq.  137, 139  Am.  St  Rep.  743. 

STOCK  OF  GOODS 

Any  stock,  see  Any. 

Defendant  contracted  with  plaintifT  and 
another  to  sell  them,  a  stock  of  goods  consist- 
ing of  merchandise  and  trade  fixtures  contain- 
ed in  a  store,  plaintiff  to  pay  a  certain  sum 
down  and  a  further  sum  to  be  determined  by 
the  amount  of  the  invoice  of  "said  stock  of 
goods.'*  Held,  that  the  term  "stock  of  goods** 
embraced  the  fixtures  as  well  as  merchandise, 
and  they  were  to  be  invoiced  at  wholesale 
prices.  Heudrickson  v.  Anderson,  120  N.  W. 
765,  766,  23  S.  D.  78. 


STOCK     OF     GOODS, 
IIERCHANBISE 
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Bar  fixtures,  safes,  desks,  cash  registers, 
cigar  cases,  pool  tables,  refrigerators,  and  the 
like,  used  in  connection  with  a  business  to 
which  they  are  appropriate,  in  facilitating  the 
operation  of  such  business  and  the  sale  of  the 
goods  connected  therewith,  and  included  in  a 
sale  with  the  goods,  are  a  part  of  a  "stock 
of  goods,  wares,  and  merchandise,**  within 
the  meaning  of  the  act  of  1903  (Acts  1903,  p. 
93),  regulating  the  sale  of  stocks  of  goods, 
wares,  and  merchandise  in  bulk.  Parham  & 
Co.  V.  Potts-Thompson  Liquor  Co,,  56  S.  E. 
460,  461,  127  Ga.  303. 

A  cash  register,  which  is  not  a  part  of 
the  goods  kept  for  sale,  is  not  within  Laws 
1901,  p.  222,  c.  109,  making  it  the  duty  of  the 
sellers,  on  a  sale  of  their  "stock  of  goods, 
wares  or  merchandise*'  in  bulk,  to  furnish  an 
affidavit  to  the  buyers,  giving  a  list  of  their 
creditors  at  the  time  of  the  sale,  and  declar- 
ing the  sale  fraudulent  and  void  in  the  ab- 
sence of  such  affidavit;  and  the  cash  register 
is  not  subject  to  attachment  in  the  hands  of 
the  buyers  at  the  suit  of  a  Judgment  creditor 
of  the  sellers,  though  no  affidavit  was  made 
when  the  sale  was  consummated.  Albrecht 
V.  Cudlhee,  79  Pac.  628,  629,  37  Wash.  206. 

Pierce's  Code,  {  5346,  declares  that  It 
shall  be  unlawful  to  purchase  any  **stock  of 
goods,  wares,  or  merchandise"  in  bulk  for 
cash  or  on  credit,  \Nithout  requiring  the  ven- 
dor or  his  agent,  before  payment  is  made,  to 
give  to  the  buyer  a  sworn  statement  of  the 
names  and  addresses  of  his  creditors,  etc. 
Held,  that  a  sale  of  the  business  and  appli- 
ances of  a*boarding  house  and  restaurant  was 
not  exempt  from  the  provisions  of  such  see% 
tion,  and  that  a  failure  to  comply  therewitli 
rendered  the  sale  Invalid  as  to  the  seller*s 
creditors.  Plass  v.  Morgan,  78  Pac.  784,  785, 
36  Wash.  160. 
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8TOOK  OF  ICERCHAKDISX. 

A  sale  of  all  the  property  belonglBg  to  a 
livery  stable  business  is  not  a  sale  of  a  "stock 
of  merchandise/'  within  the  Bulk  Sales  Law. 
Brerett  Produce  Co.  v.  Smith  Bros.,  82  Pac. 
905,  g06,  40  Wash.  566,  2  L.  R.  A.  (N.  S.)  331, 
111  Am.  St  Rep.  079,  5  Ann.  Cas.  708  (citing 
and  adopting  Albrecht  v.  Cuditaee,  79  Pac. 
628,  37  Wash.  206,  and  citing  and  distinguish- 
ing Plass  T.  Morgan,  78  Pac.  784,  36  Wash. 
160). 

The  phrase  ''stock  of  merchandise,"  as 
used  in  St  1903,  p.  276,  c,  416,  relating  to  the 
sale  in  bulk  of  any  part  of  the  whole  of  a 
stock  of  merchandise,  properly  and  naturally 
describes  articles  which  the  seller  keeps  for 
sale  in  the  usual  course  of  his  business.  It 
does  not  naturally  describe  fixtures.  It  would 
hardly  be  within  the  usual  course  of  business 
for  a  storekeeper  at  any  time  to  sell  his  fix- 
tures, and  It  is  not  to  be  presumed  that  the 
Legislature  intended  to  prohibit  the  sale  of  a 
fixture,  unless  such  intent  is  clearly  express- 
ed. The  natural  reading  of  the  statute  makes 
It  applicable,  as  has  been  said,  only  to  the 
articles  which,  in  the  ordinary  course  of  his 
business,  the  seller  keeps  for  sale,  and  that 
must  be  taken  to  be  its  legal  meaning.  Cal- 
lus V.  Elmer,  78  N.  E.  772,  773,  193  Mass.  106, 
8  Ann.  Cas.  1067. 

The  bulk  sales  law  (Act  May  13,  1905 
[Laws  1905,  p.  284])  provides  that  a  sale  of 
any  portion  of  a  stock  of  merchandise  other- 
wise than  in  the  ordinary  course  of  trade  or 
in  the  regular  prosecution  of  the  seller's  busi- 
ness, or  a  sale  of  an  entire  stock  of  merchan- 
dise in  gross,  will  be  presumed  to  be  fraudu- 
lent as  against  creditors  of  the  seller,  unless 
the  seller  and  purchaser  shall  at  least  five 
days  before  the  sale  make  a  full  inventory, 
and  unless  the  purchaser  shall  within  the 
same  time  in  good  faith  make  full  Inquiries 
of  the  seller  as  to  the  names  and  residences 
of  his  creditors  and  shall  notify  them  of  the 
proposed  sale,  etc.  Held,  that  the  words 
"stock  of  merchandise"  in  the  statute  are 
used  in  the  common  and  ordinary  acceptation 
of  those  terms,  meaning  the  goods  which  a 
merchant  holds  for  sale,  and  are  equivalent 
to  "stock  In  trade"  as  ordinarily  understood 
among  merchants.  Charles  J.  Off  &  Co.  v. 
Morehead,  85  N.  E.  264,  266,  235  111.  40,  20  L. 
R.  A.  (N.  S.)  167,  126  Am.  St  Rep.  184,  14 
Ann.  Cas.  434. 

STOCK  OF  SUOAB  AMD  MOLABSES 

The  phrase  "stock  of  sugar  and  molas- 
ses," in  a  policy  of  insurance  on  a  stock  of 
sugar  and  molasses  deposited  in  the  sugar 
manufactory  on  a  sugar  plantation,  on  which 
there  is  a  growing  crop,  embraces  such  stock 
In  whatever  form  existing  and  which  might 
be  in  the  factory  at  the  time  the  risk  attached 
under  the  policy  stipulating  that  the  risk  was 
to  attach  in  two  months  and  four  days  after 
the  date  of  the  policy.    Royal  Ins.  Co.  v.  Mil- 


( ler,  26  Sup.  a.  46,  49, 199  U.  S.  353,  60  L.  Ed. 
226.    . 

STOCK  ON  HAND 

Where  an  insurance  policy  required  the 
assured  to  take  a  complete  itemized  inyeu- 
tory  of  "stock  on  hand"  at  least  once  in  each 
calendar  year,  the  "stock  on  hand"  means  the 
stock  of  goods  on  hand,  and  not  the  fixtures 
in  the  store,  or  the  building  Itself.  Ck>ntinen- 
tal  Ins.  Co.  V.  Cummings,  81  S.  W.  705,  707, 
98  Tex.  115. 

STOCK  SIONAIi 

"Stock  signals"  are  several  short  blasts 
or  sounds  of  a  looomotive  whistle.  Anson  v. 
Gulf,  C.  &  S.  F.  R.  Co.,  94  S.  W.  94,  95,  42 
Tex.  Civ.  App.  437. 

STOCK  TICKER 

See  Gambling  Device. 

STOCK  TBANSFEB  STAMPS 

As  property,  see  Property. 

STOCKBROKER 

As  mercantile  pursuit,  see  Mercantile. 

In  many  states  in  transactions  involving 
the  sale  of  stock  on  margins,  the  broker  is  held 
to  be  the  agent  of  the  customer,  but  In  Cali- 
fornia the  relation  between  a  broker  and  cus- 
tomer is  that  of  vendor  and  vendee.  Under  a 
constitutional  provision  tLat  contracts  for  the 
sale  of  shares  of  con>oration  stock  on  mar- 
gins to  be  delivered  in  future  shall  be  void, 
and  any  money  paid  thereon  may  be  recover- 
ed where  the  stock  is  purchased  on  margin, 
and  the  customer  afterwards  pays  the  broker 
the  amount  of  the  broker's  advances  and  re- 
ceives the  certificates,  the  transaction  becomes 
valid,  and  no  action  will  lie  against  the  bro- 
ker to  recover  back  the  money  paid  on  the 
stock  so  delivered.  Conradt  v.  Lepper,  81  Pac. 
307,  311, 13  Wyo.  473. 

STOCKHOIJ>ER 

See  Bona  Fide  Stockholder;  Majority  of 
Stockholders;  Withdrawing  Stockhold- 
ers. 

See,  also.  Shareholder. 

"Stockholders"  are  those  who  appear  on 
the  books  of  a  bank  as  owners  of  shares  and 
who  are  entitled  to  manage  its  affairs.  Knick- 
erbocker Trust  Co.  V.  Myers,  133  Fed.  764, 
770  (citing  Magruder  v.  Colston,  44  Md.  349, 
22  Am.  Rep.  47). 

Civ.  Code,  {  322,  declaring  one  to  be  a 
"stockholder"  whose  name  appears  on  the 
books  of  the  corporation  as  such,  applies  only 
to  one  who  knowingly  or  voluntarily  permits 
his  name  to  so  appear.  Welch  v.  GiUelen,  82 
Pac.  248,  249,  147  Cal.  571. 

The  word  "stockholders,"  under  the 
terms  of  the  charter  of  a  mutual  insurance 
company,  includes  every  person  who  had  con- 
tributed to  the  fund  on  hand,  whether  hold- 
ing any  unexpired  insurance  or  not    Uuber 
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T.  Martin,  105  N.  W.  1031, 1038,  127  Wis.  412, 
3  L.  R.  A.  (N.  S.)  653,  115  Am.  St  Bep.  1023, 
7  Ann.  Cas.  400. 

An  executor  of  a  deceased  stockholder  Is 
a  "stockholder,"  within  Stock  Corporation 
Law  (Laws  1892,  p.  1824,  c.  688)»  and  eutiUed 
to  inspect  the  stock  book  and  to  information 
as  to  the  affairs  of  the  corporation.  In  re 
Hastings,  106  N.  Y.  Supp.  938,  939,  66  Misc. 
Rep.  45. 

The  term  "stockholder"  is  not  synony- 
mous with  that  of  subscriber.  Each  has  a 
distinct,  definite,  technical  meaning.  The 
latter  Is  employed  to  denote  one  who  becomes 
bound  by  a  subscription  to  the  capital  stock 
of  a  corporation.  Reid  y.  De  Jarnette,  51 
S.  E.  770,  771,  123  Ga.  787. 

Usually  the  holders  of  preference  shares 
are  "stockholders*'  of  a  company',  subject  to 
the  rights  and  liabxlities  attaching  to  that 
relation,  and  the  principal  privilege  they  en- 
Joy  is  priority  of  claim  to  diyidends  as  against 
the  holders  of  common  shares,  which  priori- 
ty is  the  prominent  characteristic  of  pre- 
ferred stock.  Kidd  v.  Puritana  Cereal  Food 
Co.,  122  S.  W.  784,  787,  145  Mo.  App.  502 
(citing  Kent  v.  QuicksUver  Min.  Co^  78  N,  Y. 
159). 

A  "stockholder"  In  a  corporation  is  a 
creditor  of  the  corporation  to  the  extent  of 
his  contribution  to  the  capital  stock,  and  in 
that  sense  the  capital  stock  is  a  Uability  of 
the  corporation.  Wearer  Power  Co.  v.  EUk 
Mountain  MiU  Co.,  69  S.  B.  747,  748,  154  N. 
C.76. 

The  holder  of  a  contract  purporting  to 
be  for  the  purchase  and  sale  of  a  diamond 
Issued  by  what  is  commonly  called  a  ''tontine 
company*'  Is  not  a  ^'stockholder"  in  such  com- 
pany, and  cannot  secure  the  appointment  of 
a  receiver  for  such  company  because  of  the 
mismanagement  of  its  affairs  by  its  othcers. 
Mann  v.  German-American  Inv.  Co.,  97  ^.  W. 
600,  603,  70  Neb.  454. 

As  used  in  Laws  1903,  p.  141,  c.  93,  im- 
posing a  penalty  on  an  ollic-er  of  a  corpora- 
tion who  makes  exaggerated  reports  "to  the 
stockholders  or  to  other  persons  dealing  with 
such  corporation,"  the  word  ''stockholders" 
does  not  designate  that  entire  class,  but  only 
those  dealing  with  corporations.  State  v. 
Merchant,  92  Pac.  890,  892,  48  Wash.  C9. 

The  holder  of  a  'voting  trust"  cer- 
tificate is  the  beneficial  owner  of  the  stock 
repressented  by  it  in  the  hands  of  the  'Voting 
trustees."  Being  the  beneficial  owner,  he  is 
a  "stockholder,"  within  the  moaning  of  sec- 
tion 65  of  the  corporation  act  (Laws  1806,  p. 
298,  c.  185),  and  is  entitled  to  institute  the 
proceedings  provided  by  that  section  for  the 
winding  up  of  an  Insolvent  corporation. 
United  Slates  Independent  TeL  Co.  v.  OGra- 
dy,  71  Atl.  1040,  1041,  75  N.  J.  Eq.  301. 

Under  Rev.  St.  Ohio  1908,  S  3259,  which 
provides  that  the  term  "stockholder"  shall 


apply  not  only  to  persons  who  appear  by  the 
books  of  the  corporation  to  be  such,  but  also 
to  an  equitable  owner  of  stock,  although  on 
the  books  It  appears  in  the  name  of  another, 
an  action  to  enforce  an  assessment  made  un* 
der  section  3260d  may  be  maintained  against 
both  the  equitable  owner  of  stock  of  an  in- 
solvent corporation  and  the.  legal  owner,  In 
whose  name  the  stock  stands  on  the  books. 
Irvine  v.  Blackburn,  198  Fed.  360,  361. 

One  who  permitted  his  name  to  appear 
as  a  stockholder  in  a  bank,  and  who  quali- 
fied as  a  director  on  the  faith  of  his  interest 
in  the  bank  to  the  extent  of  10  shares,  and 
who  subsequently  severed  his  connection  with 
the  bank  by  doing  everything  In  his  power  to 
render  his  surrender  of  the  shares  of  stock 
effectual  as  between  himself  and  the  presi- 
dent thereof,  is  not  a  "stockholder,"  as  be- 
tween himself  and  the  president,  nor  as  be- 
tween himself  and  the  bank.  Wllloughby  ▼. 
Kelly,  91  Pac.  874,  876,  190  Okl.  123. 

Persons  were  "stockholders" ,  and  not 
"creditors"  of  a  corporation,  where  they  re- 
ceived stock  under  a  resolution  In  the  band- 
writing  of  one  of  them,  directing  its  Issuance 
to  them  for  advances,  and  retained  It  over 
four  months,  when  they  attached  the  certifi- 
cates to  their  respective  claims  filed  with  the 
corporation's  receiver;  the  papers  in  a  suit 
by  one  of  such  persons  in  which  the  receiver 
was  appointed  reciting  that  they  were  "stock- 
holders," and  not  disclosing  the  ambunt  of 
such  advances  as  debts  of  the  corporation, 
though  a  schedule  of  the  corporation's  debts  * 
was  set  out.  Iserman  v.  International  Sto- 
ker Co.,  66  Ati.  605,  006.  72  N.  J.  Bq.  708. 

Where  complainant  transferred  all  his 
stock  in  <?efendant  company  to  another  cor- 
poration in  exchange  for  the  stock  of  the  lat- 
ter, and  received  back  from  it  a  single  share, 
which  he  indorsed  in  blank  and  returned, 
such  stock  being  transferred  to  him  for  the 
sole  purpose  of  enabling  him  to  qualify  as  a 
director  in  defendant  company,  he  was  not  a 
"stockholder"  thereof,  within  P.  L.  1S9G,  p. 
296,  c.  185,  S  C5,  authorizing  a  "stockholder" 
of  an  insolvent  company  to  sue  to  have  the 
corporation  placed  under  disabilities  by  in- 
junction in  respect  to  the  exercise  of  Its  fran- 
chise and  for  the  appointment  of  a  receiver. 
Hoopes  v.  Basic  Co.,  61  Atl.  979,  980,  69  N. 
J.   Eq.  679. 

Under  the  statute  providing  that  direc- 
tors of  a  corporation  shall  be  stockholders 
unless  otherwise  specified  in  the  certificate  of 
Incorporation  or  by-laws,  and  under  a  certifi- 
cate of  Incorporation  providing  that  no  per- 
son shall  be  a  trustee  of  the  corporation  who 
is  not  a  holder  or  owner  of  at  least  one  share 
of  the  corporation's  capital  stock,  the  word 
"stockholder"  was  not  used  in  the  sense  of 
stockowner,  and  hence  one  who  was  a  stock- 
holder of  record,  though  not  a  beneficial  own- 
er, was  qualified  to  hold  the  ofllce  of  trustee. 
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In  re  George  Rlngler  &  Co.,  130  N.  Y.  Supp. 
62,  64,  145  App.  Div.  361. 

Civ.   Code   1895,  {  408   (Rev.   Codes,   { 

3822),  defined  ^'stockholders*'  as  the  owners 
of  shares  in  a  corporation  which  has  a  capi- 
tal stock.  Rev.  Codes,  {  8887,  provides  that 
any  corporation  whose  capital  stock  is  not 
assessable  may,  with  the  written  consent  of 
three-fonrths  of  its  ''stockholders"  spread 
upon  its  records,  make  Its  stock  assessable. 
A  corporation  whose  capital  stock  was  nonas- 
sessable, upon  a  vote  of  96  out  of  301  indi- 
vidual stockholders  who  owned  more  than 
three-fourths  of  all  the  capital  stock,  record- 
ed that  its  stock  had  been  changed  from  non- 
assessable to  assessable  stock.  Held,  that 
"stockholders,"  as  used  in  the  provision  mak- 
ing stock  assessable,  referred  to  the  owner 
of  the  stock  and  not  to  the  shares  themselves, 
and  that  the  vote  of  the  96  stockholders,  be- 
ing less  than  three-fourths,  was  without  ef- 
fect Smith  V.  Iron  Mountain  Tunnel  Co., 
125  Pac.  649,  651,  46  Mont  13. 

Civ.  Code,  §  322,  in  relation  to  the  liabili- 
ties of  stockholders,  provides  that  each  stock- 
holder is  individually  liable  for  such  propor- 
tion of  the  corporate  liabilities  as  his  stock 
bears  to  the  whole  of  the  stock,  and  that  the 
term  "stockholder"  applies  to  every  equitable 
owner  of  stock,  although  the  same  appear  on 
the  books  of  the  company  in  the  name  of  an- 
other. Held  that,  where  shares  of  stock  ap- 
peared on  the  corporate  books  in  the  name  of 
one  as  trustee  for  another,  the  former,  as  be- 
tween himself  and  the  corporation,  was  a 
"stockholder,"  and  liable  to  the  corporation 
for  the  amount  of  an  assessment  on  an  un- 
paid subscription ;  section  322  being  applica- 
ble only  to  actions  against  stockholders  by 
creditors  of  the  corporation.  Union  Sav. 
Bank  of  San  Jose  v.  Willard,  88  Pac.  1098, 
1099,  4  Cal.  App.  690. 

A  person  who  holds  shares  of  stock  in 
pledge,  although  the  shares  are  assigned  In 
blank  by  the  registered  owner,  does  not  be- 
come a  "stockholder"  until  the  shares  are 
transferred  to  him  on  the  books  of  the  cor- 
poration; and  a  mere  pledgee,  who  has  not 
become  a  re^stered  stockholder,  is  not  enti- 
tled to  participate  in,  or  to  be  notified  of,  the 
proceedings  to  effect  a  consolidation  of  two 
or  more  companies.  Cleveland  City  Ry.  Co. 
V.  First  Nat  Bank,  67  N.  E.  1075,  1079,  68 
Ohio  St.  582. 

Under  Gen.  Corp.  Law,  §  20,  requiring 
the  record  holder  of  stock  pledged  to  him 
to  issue  a  proxy  to  the  pledgor  to  vote,  and 
under  Stock  Corporation  Law,  §  54,  making 
the  pledgor  of  stock  liable  as  stockholder, 
such  a  pledgor  is  a  "stockholder,"  within 
Stock  Corporation  Law,  §  29,  providing  a 
penalty  for  a  corporation's  refusal  to  permit 
a  stockholder  to  inspect  its  stockbook.  Booth 
v.  Consolidated  Fruit  Jar  Co.,  114  N.  Y.  Supp. 
1000,  1001,  62  Misc.  Rep.  252. 


Under  Civ.  Code,  {  322,  defining  the  term 
"stockholder"  as  applying  not  only  to  such 
persons  as  appear  by  the  books  of  the  cor- 
poration to  be  such,  but  also  to  every  equita- 
ble owner  of  stock,  etc.,  a  pledgee  of  corpo- 
rate stock,  who  allows  himself  to  appear  on 
the  books  of  the  corporation  as  the  owner 
of  the  stock,  is  a  "stockholder,"  within  the 
section,  and  within  Const  art.  12,  §  3,  mak- 
ing stockholders  individually  liable  for  cor- 
porate debts;  but  a  pledgee  of  stock,  who 
directs  the  secretary  of  the  corporation  to 
issue  to  him  a  new  certificate  in  his  name 
as  pledgee,  is  not  a  stockholder  because  the 
secretary,  without  the  knowledge  of  the 
pledgee,  entered  his  name  on  the  corporate 
books  as  a  stockholder  and  issued  stock  in 
his  name  as  such.  Shattuck  &  Desmond 
Warehouse  Co.  v.  Gillelan,  99  Pac.  348,  350, 
154  Cal.  778. 

An  agreement  showing  an  intention  to 
become  a  stockholder  in  a  corporation  is  suffi- 
cient, though  there  is  no  formal  agreement; 
and  where  a  number  of  persons  already 
stockholders  agree  among  themselves  in  writ- 
ing to  take  up  the  unissued  stock,  pursuant 
to  a  proposal  of  the  board  of  directors,  to  is- 
sue the  stock  to  them  on  certain  terms,  the 
delivery  of  the  agreement  to  the  secretary 
constituted  an  acceptance  of  the  proposal,  so 
as  to  make  such  persoris  '^stockholders'*  as  to 
the  unissued  stock.  Const,  art.  12,  §  3,  and 
Civ.  Code,  §  322,  make  each  stockholder  of  a 
corporation  individually  liable  for  such  pro- 
portion of  its  debts  Incurred  while  he  was 
a  stockholder  as  the  shares  owned  by  him 
bear  to  the  whole  of  the  subscribed  shares 
of  the  corporation,  and  the  Code  section  al- 
so provides  that  the  term  "stockholder"  as 
used  therein  applies,  not  only  to  such  as  ap* 
pear  by  the  corporate  books  to  be  such,  but 
to  every  equitable  owner  of  stock  though  it 
is  on  tie  books  in  another's  name.  Const, 
art.  12,  {  14,  requires  books  to  be  kept  by  the 
corporation  wherein  shall  be  recorded  the 
amount  of  the  capital  stock  sul^scribcd,  the 
names  of  the  owners,  and  the  amount  of  stock 
owned  by  each.  Held,  that  the  stockholders 
were  not  bound  to  see  that  not  only  their 
own  names,  but  also  the  names  of  all  other 
stockholders,  were  entered  on  the  books  as 
such,  and  that  it  would  not  be  presumed  that 
the  corporation  had  entered  the  names  of  all 
stockholders  on  its  hooks,  so  as  to  prevent  a 
stockholder  from  showing  other  subscriptions 
than  those  shown  by  the  corporate  books, 
when  sued  on  his  statutory  liability  under 
section  322,  so  as  to  reduce  the  amount  of 
such  liability;  the  terms  "owner"  and  "stock- 
holder" in  the  statute  including  the  real  own- 
er, though  his  name  does  not  appear  on  the 
corporate  books  as  owner.  The  statutory 
liability  of  one  not  the  real  owner  of  stock, 
but  who  appears  on  the  corporate  books  as 
an  owner,  is  based  upon  his  estoppel  to  deny 
ownership.  The  issuance  of  certificates  of 
stock  is  not  necessary  to  make  one  a  "stock- 
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holder*'  in  a  corporation.  Hughes  Manufac- 
turing &  Lumber  Co.  v.  Wilcox,  108  Pac  871, 
872,  13  Cal.  App.  22. 

Am  ereditor 
See  Creditor* 

As  depositor 

See  Depositee. 

As  employer 

See  Employer. 

Ag  owner 

See  Owner. 
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See  Other  Person. 
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STOCKHOLDER'S  SUIT 

A  "class  suit"  is  one  in  which  one  or 
more  members  of  a  numerous  class,  having  a 
common  interest,  sue  in  behalf  of  themselves 
and  all  other  members  of  that  class.  Such 
suits  are  sometimes  called  ''creditors'  suits'* 
and  sometimes  "stockholders'  suits."  Semi- 
nole Securities  Co.  v.  Southern  Life  Ins.  Co., 
182  Fed.  85,  96. 

STOCKJOBBER 

An  individual  who  makes  it  his  continu- 
ous occupation  or  life  business  to  buy  and 
sell  securities  is  called  a  "stockjobber'*  or 
"sharejobber."  Vanderbilt  University  ▼.  Che- 
ney, 94  S.  W.  90.  93,  116  Teun.  259. 

STOCXTARD  GOBfiPANT 

Ab  commoQ  carrier,  see  Common  Carrier. 

STOLE 

As  took,  see  Took. 

STOLEN 

See  SteaL 

STONE 

See  Building  or  Monumental  Stone; 
Crushed  Stone;  Dimension  Stone; 
Flat  Stones;  Footing  Stone;  Orna- 
mented Stones. 

As  mineral,  see  Mineral. 

A  city  ordinance,  prohibiting  the  erec- 
tion of  any  building  within  Are  limits,  except 
buildings  constructed  of  "brick"  or  "stone," 
does  not  prohibit  the  construction  of  a  con- 
crete building,  since  "concrete"  Is  eltner  a 
species  of  brick,  or  is  an  artificial  stone;  and 
the  ordinance  is  not  in  conflict  with  Rev.  St 
1895,  art.  523,  authorizing  cities  to  establish 
flre  limits,  and  to  prohibit  the  construction 
of  buildings  therein,  except  buildings  of  fire- 
proof materials.  Ex  parte  Morris,  120  S.  W. 
1007,  1008,  56  Tex,  Cr.  B.  533. 


STOOD  BY,  AIDED,  ABETTED,  OR  AS- 
SISTED 

An  instruction  in  the  language  of  Kir- 
by's  Dig.  U  1560, 1561,  1563,  that  a  defendant 
who  "stood  by,  aided,  abetted,  or  assisted" 
another  in  the  commission  of  a  felony  may  be 
convicted.  Is  not  erroneous  as  authorizing  a 
conviction  if  he  merely  stood  by,  but  did  not 
aid  or  abet  or  assist  Burnett  v.  State,  96  S. 
W.  1007,  80  Ark.  225. 

STOOD  MUTE 

Where  the  record  disclosed  that,  accused 
having  been  arraigned  at  the  bar  in  oi>en 
court,  and  the  information  having  been  read 
to  him,  he  stood  mute,  whereu];)on  a  plea  of 
not  guilty  was  entered  by  order  of  the  court 
the  recital  that  "he  stood  mute"  imported 
that  he  was  requested  to  plead  and  declined 
to  do  so.  People  v.  Fisher,  108  N.  W.  280, 
281,  144  Mich.  570. 

STOP 

See  Emergency  Stop ;  Payment  Stopped ; 
Service  Stop. 

STOP  ORDER 

A  "stop  order"  is  a  direction  by  a  pur- 
chaser to  his  broker  to  sell  the  stock  pur- 
chased at  the  best  available  price  if  it  should 
touch  the  price  named  in  the  order,  while  it 
is  being  held  by  the  broker ;  but  it  does  not 
Impose  an  obligation  on  the  broker  to  hold 
it  until  it  reaches  that  price,  as  it  is  a  meas- 
ure of  protection  which  the  purchaser  pro- 
vides for  himself  against  l03S  beyond  a  cer- 
tain point  in  a  fluctuating  market.  Richter 
V.  Poe,  71  Atl.  420,  424,  109  Md.  20,  22  L.  R. 
A.  (N.  S.)  174. 

STOP  STELL 

Where  a  street  car  company  was  entitled 
DO  an  instruction  that  it  was  not  guilty  of 
negligence  unless  a  car  had  "stopped"  when 
a  passenger  attempted  to  alight,  the  use  of 
the  term  "stopped  still"  was  no  abuse  of  the 
right,  as  there  is  really  no  difference  in  the 
meaning  of  the  expressions  except  that  per- 
haps the  latter  is  the  more  emphatic.  Peck 
V.  St  I^uis  Transit  Co.,  77  S.  W.  736,  737. 
178  Mo.  617. 

STOP  TO  FILIi 

A  written  contract  for  the  transportation 
of  horses,  not  a  car  load,  which  stipulates  for 
their  transportation  from  a  designated  point 
to  another  point  for  delivery  to  a  connecting 
carrier  for  delivery  to  tlie  point  of  deattna- 
tion,  with  the  privilege  of  "stop"  at  a  city  "to 
fill,"  is  unambiguous,  and  means  that  the 
horses  will  be  held  at  the  city  to  enable  the 
shipper  to  fill  the  car  with  other  horses,  and 
it  does  not  permit  the  shipper  to  unload  and 
feed  for  two  weeks,  to  make  the  horses  more 
suitable  for  market,  and  parol  evidence  to 
explain  it  it  inadmissible.    Banks  ▼.  Chica- 
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go,  B.  &  Q.  B.  Co.,  134  S.  W.  1071,  1072, 153 
Mo.  App.  409. 

STOin^IHO  VImAOB 

See  Usual  Stopping  Place. 

STOPE 

See  Filled  Stope. 

STOPPAGE  IN  TRANSITU 

The  "right  of  stoppage  in  transitu'*  ex- 
ists where  the  goods  have  not  been  paid  for 
and  the  buyer  is  Insolvent  and  may  be  exer- 
cised before  the  expiration  of  the  term  of 
credit  or  the  maturity  of  the  buyer's  note,  at 
any  time  before  the  goods  come  to  the  posses- 
sion of  the  buyer.  F.  H.  Smith  Co.  v.  Louis- 
ville &  N.  R.  Co.,  122  S.  W.  342,  344,  145 
Mo.  App.  394. 

The  right  of  "stoppage  in  transitu'*  Is  an 
extension  of  the  right  to  a  lien  for  the  price 
anterior  to  actual  delivery,  which  lien  the 
seller  can  enforce  by  seizing  the  goods  in  the 
possession  of  a  carrier  at  any  time  prior  to 
actual  delivery  into  the  possession  of  the  buy- 
er. Willis  V.  Glenwood  Cotton  Mills,  200  Fed. 
301,  305. 

All  authorities  agree  that  the  right  of 
"stoppage  in  transitu"  is  nothing  but  an  ex- 
tension of  the  vendor's  lien  on  the  goods  for 
the  payment  of  the  purchase  money.  The 
transit  is  held  to  continue  from  the  time  the 
vendor  parts  with  the  possession  until  the 
purchaser  acquires  it;  that  is  to  say,  from 
the  time  the  vendor  has  so  far  made  delivery 
that  his  right  of  retaining  the  goods  and  his 
right  of  lien  are  gone  to  the  time  when  the 
goods  have  reached  the  actual  possession  of 
the  buyer.  The  stoppage  in  transitu  is  called 
Into  existence  for  the  vendor's  benefit  after 
the  buyer  has  acquired  title  and  right  of  pos- 
session and  even  constructive  possession,  but 
not  yet  actual  possession,  and  the  Insolvency 
of  the  purchaser  is  a  sufficient  justification 
for  exercising  the  seller's  right,  though  the 
sale'  be  unconditional  and  time  be  given  to 
the  purchaser.  This  right  of  stoppage  is  not 
precluded  until  the  goods  have  actually 
reached  the  buyer  or  under  circumstances 
equivalent  thereto.  The  right  Is  based  on  the 
equitable  rule  that  one  man's  property  shall 
not  be  taken  to  pay  another  man's  debt  It 
arises  from  the  discovery  by  the  vendor  dur- 
ing the  transitus  of  the  insolvency  of  the 
vendee,  and  the  ordinary  effect  of  its  exercise 
is  to  vest  in  each  party  to  the  contract  of 
sale  the  rights  he  had  before  the  posssession 
of  the  goods  sold  was  delivered  to  the  carrier. 
Letts-Spencer  Grocery  Co.  v.  Missouri  Pac:  R. 
Co.,  122  S.  W.  10, 11, 138  Mo.  App.  352  (citing 
Schwabadier  v.  Kane,  13  Mo.  App.  126 ;  Es- 
tey  V.  Tmxel,  25  Mo.  App.  238;  Kearney  Mill- 
ing &  Elevator  Co.  v.  Union  Pac.  Ry.  Co.,  66 
N.  W.  1059,  97  Iowa,  719,  59  Am.  St  Rep. 
434). 


STORAGE 

See  Place  of  Storage. 

STOBAG-S  BATTERY 

• 

A  "primary  battery"  is  one  In  which 
chemical  action  takes  piaee  directly  to  pro- 
duce electromotive  force,  while  in  a  ''second- 
ary  battery"  the  electromotive  force  is  pro- 
duced by  a  chemical  action  set  up  after  a  cur- 
rent of  electricity  has  been  passed  through 
the  cell  for  some  time.  Secondary  batteries 
are  commonly  called  "storage  batteries."  In 
re  Charles  Town  Idght  &  Power  Co.,  183 
Fed.  160,  165. 

STORAGE  TRACK 

The  term  "storage  tracks"  is  applied  to 
side  tracks  of  a  railroad  used  for  the  storing 
of  cars  by  incoming  trains  to  be  Incorporated 
in  subsequent  outgoing  trains.  St  Louis  S. 
W.  R.  Co.  of  Texas  v.  Pope,  86  S.  W.  5,  98 
Tex.  535. 

STORAGE  WAREHOUSING 

See  Field  Storage  Warehousing. 

STORE 

See  Goods  in  Store ;    In   Store ;    Open 
Store ;   Sea  Stores. 

While  a  storehouse  may  under  some  dr- 
cnmstances  come  within  the  meaning  of  the 
word  "store"  as  used  in  Rev.  St  1883,  c.  6, 
I  14,  providing  that  all  personal  property 
employed  in  trade,  etc.,  shall  be  taxed  in  the 
town  where  so  employed  on  the  1st  day  of 
April  of  each  year,  provided  that  the  owner 
so  employing  it  occupies  any  store,  shop, 
mill,  etc.,  for  the  purpose  of  such  employ- 
ment, the  word  "storehouse"  does  not  come 
within  the  ineaning  of  the  word  "store," 
where  a  finished  manufactured  product  is 
placed  in  a  storehouse  for  the  purpose  of 
storage,  and  not  for  the  purpose  of  trade. 
Inhabitants  of  New  Limerick  y.  Watson,  67 
Atl.  79,  81,  98  Me.  379. 

As  public  place 

See  Public  Place. 

STORE  ANB  KEEP  IK  POSSESSION 

The  words  "store  and  keep  in  posses- 
sion," as*  used  in  26  St.  at  Large,  p.  60,  pro- 
hibiting the  unlawful  accepting,  receiving, 
storing,  and  keeping  in  possession  alcoholic 
liquors  contrary  to  law,  involve  the  idea  of 
continuity  or  habit,  and  have  no  diilerent 
construction  or  meaning  in  counties  where 
the  sale  of  liquor  is  prohibited  from  that 
which  they  have  in  counties  where  liquors 
are  lawfully  sold  through  dispensaries.  State 
V.  Green,  71  S.  B.  847,  848,  89  S.  0.  132. 

STOREB— STORING 

An  automobile  which  is  merely  kept  at 
a  garage  to  be  taken  out  and  used  at  the 
pleasure  of  the  owner  is  not  "stored,"  so  as 
to  give  a  lien  for  storage  as  to  a  warehouse- 
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man.    Smith  v.  O'Brien,  94  N.  Z.  Supp.  673, 
675,  46  Misc.  Rep.  325. 

Where  a  steamship  company  had  a  right 
to  use  a  wharf  belonging  to  a  certain  ware- 
house, and  also  to  use  the  warehouse,  and 
plhced  the  cargo  of  a  vessel  in  the  warehouse 
from  which  It  was  stolen,  the  cargo  was  not 
"stored,"  In  a  technical  sense,  so  as  to  render 
the  warehousemen  liable  as  such ;  it  not  hav- 
ing been  delivered  to  them  and  a  warehouse 
receipt  taken.  Evans  v.  New  York  &  P.  8.  S. 
Co.,  163  Fed.  405,  406. 

STORED  IN  BUIiK 

"Stored  in  bulk'*  means  "having  the  car- 
go loose  in  the  hold  or  not  inclosed  in  boxes, 
bales,  or  casks."  Such  words,  as  used  in 
Ky.  St.  §  4224,  Imposing  a  tax  on  oil  depots 
wherein  oils  are  stored  in  bulk,  are  to  be 
construed  as  referring  to  oil  stored  in  large 
oil  tanks  holding  hundreds  or  thousands  of 
barrels  of  oil,  which  are  in  common  use,  and 
not  to  oil  stored  in  barrels  in  warehouses  or 
sheds.  Standard  Oil  Co.  v.  Commonwealth, 
82  S.  W.  1020,  1022, 119  Ky,  75  (cithig  Webst. 
Diet  Unab.). 

STOREHOUSE 

As  appurtenance,  see  Appurtenance — ^Ap- 
purtenant. 
As  store,  see  Store. 

In  a  prosecution  for  burglary  from  a 
building  adjacent  to  a  grocery  store  In  which 
the  surplus  stock  was  deposited,  the  building 
was  properly  designated  in  the  indictment  as 
a  "storehouse."  State  v.  Turnbaugh,  85  N, 
B.  1060,  1061,  79  Ohio  St  63. 

The  word  "storehouse"  Is  defined  to  be 
a  house  in  which  things  are  stored ;  a  build- 
ing for  the  storing  of  grains,  foodstuffs,  or 
goods  of  any  kind;  a  magazine;  a  reposi- 
tory; a  warehouse.  A  vat  6  or  8  feet  deep 
and  6  feet  in  diameter,  constructed  of  heavy 
oak  timbers  which  are  sunk  In  the  ground, 
having  a  hinged  cover  secured  In  place  by  a 
lock,  and  which  is  used  for  storing  hides 
awaiting  sale,  is  a  "storehouse,"  within  Crim- 
inal Code,  §  48,  relating  to  burglary.  Steele 
V.  State,  113  N.  W.  798,  80  Neb.  9,  127  Am. 
St  Bep.  741. 

EleTator 

A  "storehouse"  "is  a  building  for  keep- 
ing goods  of  any  kind,  especially  provisions; 
a  magazine;  •  ♦  ♦  a  warehouse."  The 
word  "storehouse,"  as  used  in  Conip.  St.  1899, 
a  77,  art.  1,  §  39,  relating  to  railway  taxa- 
tion, and  providing  that  all  machine  and  re- 
pair shops,  general  office  buildings,  store- 
houses, and  also  all  real  and  personal  prop- 
erty outside  of  the  right  of  way  and  depot 
grounds,  shall  be  listed  for  purposes  of  tax- 
ation by  the  officers  of  the  companies  with 
the  precinct  assessors  where  the  property 
may  be  situated.  Includes  an  elevator. 
Adams  County  v.  Kansas  City  &  O.  By.  Co., 


99  N.  W.  •245, 247, 71  Neb.  549  (quoting  Webst 
Diet). 

Storeroom 

See  Storeroom.  ^ 

STOREROOM 

As  dwelling  house,  see  Dwelling  House. 
As  private  residence,  see  Private  Becd- 
dence. 

The  "storeroom"  contemplated  by  a  poli- 
cy of  burglary  insurance,  provided  that.  If  the 
assured  is  the  occupant  of  an  apartment,  the 
insurance  covers  goods  in  a  locked  storeroom 
provided  for  the  exclusive  use  of  the  assured, 
by  the  landlord  in  the  same  house,  etc..  Is  a 
room  in  an  apartment  or  flat  house,  set  apart 
and  having  conveniences,  such  as  shelves, 
hooks,  etc.,  for  storage  purposes,  and  is  not, 
for  instance,  a  bedroom  used  by  the  tenant  in 
part  for  storing  his  goods;  nor  is  it  a  sepa- 
rate laundry  under  lock  and  key  In  the  base- 
ment of  a  flat  house,  set  aside  for  the  use  of 
the  assured,  and  used  by  him  for  laundry 
purposes,  cooking,  storing  of  vegetables, 
and  wherein  he  stored  trunks  i^acked  with 
winter  clothing.  If  the  policy  included  a 
bedroom  or  laundry  room  in  which  goods  are 
stored,  then  the  use  of  any  room  in  an  apart- 
ment or  flat  by  the  tenant  to  store  his  and 
his  family's  unused  apparel,  although  the 
room  is  used  for  other  puriKwes,  if  It  had  a 
lock  door  with  a  key,  comes  within  the  defini- 
tion of  storeroom,  as  used  in  the  policy. 
Michaels  v.  Fidelity  &  Casualty  Co.  of  New 
York,  105  S.  W.  783,  784,  128  Mo.  App.  18. 

In  a  burglary  trial,  where  the  informa- 
tion alleged  the  breaking  into  a  storehouse 
belonging  to  a  mining  corporation,  that  some 
of  the  witnesses  stated  that  the  ore  stolen 
was  stored  in  a  storeroom,  instead  of  a  store- 
house, or  in  the  storeroom  of  the  shafthouse, 
instead  of  the  storeroom  of  the  storehouse, 
was  immaterial,  and  there  was  no  variance, 
the  evidence  as  a  whole  showing  that  the 
buildings  were  similar  to  those  on  other  min- 
ing properties,  and  that  the  building  or  that 
portion  broken  into  was  used  to  store  ma- 
chinery, supplies,  and  ore,  thus  making  It  a 
storehouse;  the  word  "storehouse"  being  de- 
fined by  Webster  as  a  building  for  keeping 
goods  of  any  kind,  a  repository,  a  warehouse, 
and  a  "storeroom"  as  a  room  in  a  storehouse 
or  repository;  a  room  in  which  articles  are 
stored.  ToUifson  v.  People,  XL2  Pac.  794, 
797,  49  Colo.  219. 

STORM 

See     Extraordinary     Storm;      Unusual 
Freshet  or  Storm;   Windstorm. 

STORM  SEWER 

The  purpose  of  a  "storm  sewer"  la  to  car- 
ry off  flood  water,  and  Denver  City  Charter, 
art.  7,  §  21,  providing  that  the  cost  of  a  stofm 
district  sewer  shall  le  assessed  on  all  the 
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real  estate  in  the  district  in  proportion  as 
the  area  of  each  piece  of  real  estate  in  the 
district  is  to  the  area  of  all  the  real  estate, in 
the  district,  exclusive  of  highways,  provides 
a  valid  method  of  assessment  as  each  lot  In 
the  district  is  benefited  by  being  relieved 
from  the  dangers  and  damages  which  may 
be  occasioned  from  storm  waters.  City  of 
Denver  v,  Dumars,  80  Pac.  114,  115,  33  Colo. 
94. 

STORY 

See  Upper  Stories. 

The  statute  prohibiting  one  engaged  in 
the  erection  of  any  building  three  or  more 
stories  high  to  begin  the  erection  of  the  third 
story,  or  any  story  above  the  third,  until  a 
fioor  or  protection  has  been  put  down  on  the 
second  floor,  or  on  the  last  story  before  the 
fourth  story  is  commenced,  and  so  on,  consec- 
utively, etc.,  does  not  contemplate  that  a 
floor  shall  be  placed  between  the  ground  and 
the  skylight  of  the  room  covering  an  open 
court;  there  being  but  one  story  in  the  build- 
ing, and  a  "story"  being  defined  as  a  vertical 
physical  division  of  a  house.  Lagler  v.  Bye, 
85  N.  E.  36,  37,  42  Ind.  App.  692. 

STORT  TOUO 

An  instruction  directed  that,  in  deter- 
mining the  weight  of  the  testimony,  the  jury 
should  consider  any  interest  of  the  witnesses 
In  the  result  of  the  case;  their  conduct  and 
demeanor  while  testifying;  their  apparent 
fairness  or  bias;  their  opportunities  for  see- 
ing or  knowing  the  things  about  which  they 
testify;  the  reasonableness  of  the  "story 
told"  by  them,  and  all  the  evidence  and  cir- 
cumstances proved  tending  to  corroborate  or 
contradict  them,  'if  any  such  appears." 
Held,  that  such  instruction  was  not  errone- 
ous in  the  use  of  the  words  "story  told" 
and  "appears";  the  words  "story  told"  be- 
ing used  in  the  sense  of  the  testimony  given 
on  the  trial;  and  the  word  "appears"  to 
mean  the  fairness  or  bias  of  the  witness  as 
disclosed  by  his  conduct  on  the  stand;  his 
manner  of  testifying,  etc.  Nicholson  v. 
State,  106  Pac.  929,  931,  18  Wyo.  298, 

STOVE 

See  Coal  Stoves. 

STOVEPIPE 

The  word  "stovepipe,"  as  used  in  a  city 
ordinance  regulating  the  passage  of  stovepipe 
througli  any  wall,  partition,  flooring,  or  ceil- 
ing, should  be  construed  to  refer  to  a  pipe 
made  of  either  sheet  iron  or  heavy  tin  usual- 
ly used  to  connect  the  stove  with  the  chim- 
ney, or  flue,  of  brick,  fire  clay,  or  terra  cotta, 
and  not  to  include  the  flue  Itself.  S.  R. 
Fowle  &  Son  v.  Atlantic  Coast  Line  R.  Co., 
61  S.  B.  262,  264,  147  N.  a  491. 
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STOWAWAY 

A  "stowaway,"  within  rule  23  of  the 
Commissioner  General  of  Immigration  relat- 
ing to  the  disposition  of  alien  stowaways,  is 
one  who  steals  his  passage.  United  States 
ex  rel.  v.  WiUiams,  193  Fed.  228,  230. 

STOWMAN 

A  "stowman"  is  one  engaged  in  loading 
and  unloading  freight  cars,  whose  dnty  is  to 
stay  in  the  car  and  unload  freight  from 
trucks  brought  to  him  by  a  truckman,  and  to 
store  it  safely  and  compactly  for  transports* 
tion.  Brisco  v.  Chicago,  B.  &  Q,  B.  Co.,  109 
S.  W.  93,  95,  130  Mo.  App.  613. 

STRAIGHT 

Election  Law,  §  368,  rule  9,  providing 
that  any  "straight"  line,  crossing  another 
straight  line  at  any  angle  within  a  party  cir- 
cle or  within  the  voting  spaces,  shall  be  deem- 
ed a  valid  voting  mark,  should  be  liberally 
construed,  so  that  a  tremulous  line  drawn  by 
an  infirm  elector,  or  an  irregular  or  curved 
line  drawn  by  an  elector  with  poor  eyesight  or 
with  muscles  untrained  to  the  use  of  a  pencil, 
or  any  single  line  but  once  crossing  another 
single  line  in  such  a  way  as  to  substantially 
comply  with  the  statute,  though  the  line  was 
retraced,  and  the  pencil  has  not  been  kept 
exactly  on  the  line  at  parts  removed  at  the 
point  where  the  lines  cross,  should  not  be 
held  void.  Fallon  v.  Dwyer,  90  N.  E.  942, 948, 
197  N.  Y.  336. 

STRAIGHT  TrnCE 

Where  the  rate  of  paying  for  services  is 
to  be  for  "straight  time,"  all  the  time  that 
elapses,  without  deduction  for  time  lost  by 
wet  weather  or  other  causes  not  the  willful 
act  of  the  person  performing  the  services,  is 
meant  Maurice  v.  Hunt,  97  S.  W.  664,  665, 
80  Ark.  476. 

STRAND 

See  Three  Strands  or  Cords. 

A  single  thread  is  a  "strand."  A  string 
is  a  "strand,"  and  one  of  a  number  of  flexible 
things,  as  grasses,  strips  of  bark,  or  hair 
when  used  to  be  twisted  or  woven  together, 
is  called  a  "strand."  Haskell  Golf  BaU  Co. 
V.  Perfect  Golf  Ball  Co.,  143  FejL  128,  13a 

STRANGER 

The  word  "strangers,"  when  used  fol- 
lowing other  designations  of  persons,  is  gen- 
erally intended  to  exhaust  the  whole  catego- 
ry of  persons  wit.hin  the  range  of  the  subject 
under  discussion,  not  included  in  the  terms 
which  preceded  it,  and  has  the  same  meaning 
as  if  it  read  "all  persons."  The  word  "stran- 
ger," as  used  in  Act  No.  109  of  1006,  entitled 
"An  act  to  levy  taxes  on  all  inheritances,  and 
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Imposlug  a  tax  on  Inheritances  falling  to  as- 
cendants, descendants,  collateral  relations, 
and  strangers,"  is  intended  to  exhaust  the 
whole  category  of  persons  who  might  be  call- 
ed to  the  inheritance,  and  applies  to  all  who 
have  not  in  fact  or  by  law  the  status  of  legi- 
timate ascendants,  descendants,  or  collateral 
relations.  Succession  of  Baker,  55  South. 
714.  717, 129  La.  74,  Ann.  Cas.  1912D,  1181. 

As  one  not  liable  for  the  debt 

**The  terms  *stranger'  and  'volunteer,' 
as  used  with  reference  to  the  subject  of  sub- 
rogation, mean  one  who  in  no  event  resulting 
from  the  existing  state  of  affairs  can  become 
liable  for  the  debt,  and  whose  property  is  not 
charged  for  the  payment  thereof,  and  cannot 
be  sold  therefor."  Hoffman  v.  Habighorst, 
91  Pac.  20,  21,  49  Or.  379. 

As  one  not  a  party 

In  a  complaint  against  the  collector  of 
internal  revenue,  to  recover  the  amount  of 
taxes  exacted  by  him  from  plaintiffs,  who 
are  shipping  agents,  as  due  under  the  revenue 
act  on  copies  of  charter  parties  in  their  pos- 
session, and  alleged  by  them  to  have  been 
obtained  for  the  Information  of  themselves 
and  their  customers,  an  allegation  that  plain- 
tiffs, such  firm,  were  "strangers  to  said  char- 
ter parties  and  the  matter  to  which  the  same 
related,"  is  not  sufficient  to  show  that  plain- 
tiffs were  not  the  agents  or  representatives 
of  one  or  the  other  of  the  parties  to  such 
instruments,  and  properly  chargeable  w^ith 
the  tax ;  the  word  "strangers"  meaning  that 
plaintiffs  were  not  parties  to  the  charter  par- 
ties.   Simpson  v.  Treat,  126  Fed.  1003,  1006. 

STRANGER  IN  BLOOD 

Act  Cong.  June  13,  1898,  c.  448,  30  Stat 
448,  as  amended  imposing  a  succession  tax, 
classified  legatees  and  distributees  with  refer- 
ence to  their  degree  of  blood  relationship  to 
the  deceased,  and  regulated  the  taxes  accord- 
ingly. In  the  first  class  were  placed  tlie 
lineal  issue  or  lineal  ancestor,  brother  or  sis- 
ter of  the  decedent ;  in  tlie  second  the  de- 
scendants of  a  brother  or  sister ;  in  the  third 
the  brother  or  sister  of  the  father  or  mother 
or  a  descendant;  in  the  fourth  class,  the 
brother  or  sister  of  the  grandfather  or  grand- 
mother or  a  descendant ;  and  in  the  fifth  all 
beneficiaries  found  to  be  In  any  other  degree 
of  collateral  consanguinity,  or  who  may  be 
a  stranger  in  blood  to  the  person  dying  seised 
of  the  proiHjrty.  Held,  that  an  adopted  child, 
though  under  the  laws  of  the  state  entitled  to 
all  the  rights  of  heirship  of  a  child  born  In 
lawful  wedlock,  was  not  a  "lineal  issue" 
within  the  first  class,  but  was  a  "stranger  in 
blood"  within  the  fifth  class.  Kerr  v.  Golds- 
borough,  150  Fed.  289,  291,  80  C.  C.  A,  177. 

STRAP 


See  Jack  Straps. 


STRATUM 

As  a  geological  term  "bed"  Is  synony- 
nfous  with  "vein"  or  "stratum,"  but  the  term 
"coal  bed"  may  be  used  to  mean  "quarry." 
Hoysradt  v.  Delaware,  L.  &  W.  R.  Co.,  151 
Fed.  321-^31. 

STRAW 

Manufactures    of,    see    Manufactures — 

Manufactured  Articles. 
Wholly  of  straw,  see  Wholly. 

STRAW  BOSS 

A  "straw  boss"  is  a  boss  without  any  au- 
thority. Momence  Stone  Co.  v.  Groves,  64 
N.  E.  335,  336,  197  111.  88. 

"A  'straw  boss'  is  a  term  to  indicate  that, 
in  the  absence  of  the  real  boss,  the  former 
was  clothed  with  his  authority  ♦  ♦  ♦." 
St.  Louis  &  N.  A.  R.  Co.  v.  MidkiflC,  87  S.  W. 
446.  447.  75  Ark.  263. 

In  an  action  against  a  railroad  for  negli- 
gently causing  the  death  of  plaintlfTs  dece- 
dent, evidence  that  the  second  foreman  or 
"straw  boss"  of  defendant's  construction 
crew  was  charged  with  the  duties  of  Indicat- 
ing to  the  train  crew  by  signaling  when  the 
construction  crew  was  ready  for  the  train  to 
move  and  where  the  dirt  tliereon  was  to  be 
unloaded,  it  not  appearing  that  he  had  any 
other  authority  over  the  train  crew,  did  not 
show  that  such  foreman  was  engaged  In  the 
operation  and  management  of  the  train,  with 
absolute  control  and  management  of  the 
movements  thereof,  so  as  to  render  defendant 
liable  for  his  negligent  failure  to  either  dis- 
cover deceased  or  warn  him  of  his  danger. 
Forge  V.  Uouston  &  T,  C,  R.  Co.,  00  S,  W. 
1118,  41  Tex,  Civ.  App.  81. 

STRAW  BRAID 

A  small  amount  of  cotton  thread  In 
"straw  braids"  will  not  remove  such  articles 
from  the  provision  in  Tariff  Act  July  24, 1897. 
c.  11,  I  1,  Schedule  N,  par.  409,-  30  Stat.  189. 
for  braids  composed  "wholly"  of  straw,  where 
the  thread  is  only  used  for  temporarily  tying 
the  ends  of  the  braids  to  prevent  them  from 
unraveling.  Samuel  SchlCf  &  Co.  v.  United 
States,  140  Fed.  63. 

STRAW  BRAIDS  OR  PUOTS 

Certain  merchandise,  consisting  of  wide 
braids  or  plaits  of  straw,  fastened  together 
so  as  to  form  rectangular  strips  measuring 
about  18  by  36  Inches,  held  not  dutiable  as 
hats  partly  manufactured,  under  Tariff  Act 
July  24,  1897,  c.  il  §  1,  Schedule  N,  par.  409. 
30  Stat.  189,  but  as  "straw  braids  or  plaits," 
"suitable  for  making  or  ornamenting  hats,"* 
etc.,  under  the  same  paragraph.  Samuel 
Schiff  &  Co.  V.  United  States,  140  Fed.  63,  6i. 

STRAW  SCAN 

A  "straw  man,"  In  the  parlance  of  real 
estate  dealers,  Ifi  a  mere  conduit  or  medium 
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for  convenience  In  holding  and  passing  title. '  portion  to  the  number  of  taxable  polls  of 


Van  Raalte  v.  Epstein,  99  S.  W.  1077,  1079, 
202  Mo.  173. 

By  the  term  "man  of  straw"  is  meant  one 
of  no  substance,  one  in  name  only,  ah  irre- 
sponsible person  having  no  prox)€rty  to  re- 
s]>oud  in  damages,  who  loans  himself  out  to 
others  to  sign  contracts  as  a  purchaser,  know- 
ing he  Is  acting  a  lie.  Houtz  v.  Hellman,  128 
S.  W.  1001,  1003,  228  Mo.  655. 

STREAM 

See  Floatable  Stream ;  Running  Stream ; 
Standard  Development  of  Stream;  Sur- 
face Stream;  Thread  of  a  Stream; 
Underground  Stream. 

Improvement  of  stream,  see  Improve- 
ment. 

Navigable  stream,  see  Navigal>le. 

The  primary  meaning  of  "stream'*  is  "a 
course  of  running  water,  a  river,  rivulet,  or 
brook'*  (quoting  and  adopting  Cent.  Diet.). 
The  word  "stream,"  within  a  statute  relating 
to  the  formation  of  land  upon  the  banks  of  a 
river  or  stream,  is  used  in  the  same  sense  as 
"river,"  and  as  a  more  comprehensive  term. 
Western  Pac.  R.  Co.  v.  Southern  Pac.  Co., 
151  Fed.  376,  398,  80  C.  C.  A.  606. 

Percolating  water,  oozing  through  the 
Boil  beneath  the  surface  in  an  undefined  and 
unknown  channel,  is  not  within  the  provi- 
sions of  Rev.  St.  Ariz.  1887,  par.  3199,  §  1, 
par.  3201,  §  3,  for  the  appropriation  of  water 
from  rivers,  creeks,  or  ''streams'*  of  running 
water.  Howard  v.  Perrin,  26  Sup.  Ct.  195, 
197,  200  U.  S.  71,  50  L.  Ed,  374. 

Water  oozing  from  a  spring  through  a 
soft  and  spongy  ground,  and  ilo^'ing  into  a 
pond,  does  not  constitute  a  "stream,"  within 
the  meaning  of  a  lease  demising  the  pond  of 
water  and  the  water  of  the  stream  leading 
thereto.  Dickey  v.  Maddux,  93  Pac.  1090, 
1091,  48  Wash.  411  (citing  Farnham,  Waters 
and  Water  Courses,  p.  1561,  §  458). 

The  legal  distinction  between  a  "stream 
of  water"  and  a  "water  course,"  if  any,  is 
shadowy  and  unsubstantial;  if  the  drain  in 
controversy  was  not  a  water  course,  it  was 
surely  not  a  stream  of  water.  Under  Burns* 
Ann.  St.  1901,  §  5153,  authorizing  railroads 
to  construct  roads  across  any  stream  of  wa- 
ter, water  course,  etc.,  a  drainage  ditch  fed  by 
no  spring  or  water  course,  and  used  and  con- 
structed solely  for  expediting  surface  drain- 
age, is  not  a  water  course,  which  the  railroad 
is  obliged. to  preserve  and  restore  to  its  for- 
mer state.  New  Jersey,  I.  &  I.  R.  Co.  v.  Tutt, 
80  N.  E.  420,  422,  168  Ind.  205. 

As  a  bovndaxy 

A  stream  along  the  middle  of  which  runs 
the  boundary  between  counties  is  within  Re- 
visal  1908,  §  1318,  subsec.  29,  providing  that 
the  cost  of  constructing  a  bridge  over  "a 
stream  which  divides  one  county  from  anoth- 
er" shall  be  defrayed  by  the  counties  in  pro- 


each.    Penn.  Bridge  Co.  v.  Com'rs  of  Chat- 
ham County,  65  S.  E.  895,  151  N.  C.  215. 

The  word  "stream,**  as  used  In  Comp. 
St.  1901,  c.  78,  §  87,  declaring  that  bridges 
over  streams  which  divide  counties,  and 
bridges  over  streams  on  roads  on  county 
lines,  shall  be  built  at  the  equal  expense  of 
such  counties,  is  used  in  a  general  sense, 
and  includes  rivers  and  smaller  courses  of 
water.  In  this  statute  the  Legislature  used 
the  word  in  the  sense  of  a  course  of  running 
water,  a  river,  rivulet,  or  brook.  Dodge 
County  V.  Saunders  County,  100  N.  W.  934, 
936,  70  Neb.  451.  Under  the  statute  providing 
for  the  maintenance  and  repair  of  bridges 
across  "streams"  that  divide  counties,  it  was 
held  that  the  fact  that  a  bridge  across  a 
river,  where  it  divided  two  counties,  was  not 
one  continual  structure,  but  consisted  of  two 
separate  portions  separated  by  an  island, 
one  of  which  portions  was  entirely  in  one 
county,  would  not,  under  the  circumstances, 
relieve  the  other  county  from  the  burden  of 
contributing  to  the  repair  of  the  entire  struc- 
ture under  the  statute;  the  contention  being 
that,  the  island  being  entirely  w^lthin  the  limi^ 
its  of  one  county,  the  portion  of  the  bridge 
in  that  county  was  not  over  a  "stream"  that 
divided  counties,  within  the  meaning  of  the 
statute.  Dodge  County  v.  Saunders  County, 
110  N.  W.  756,  758,  77  Neb.  787. 

Defined  ohannel 

"A  *stream*  does  not  cease  to  be  a  wa- 
ter course  and  become  mere  surface  water  be- 
cause at  a  certain  point  it  spreads  over  a  lev- 
el meadow  several  rods  in  width,  and  flows 
for  a  distance  without  defined  banks  before 
flowing  again  in  a  definite  channel."  Bloho- 
wak  V.  Grochoski,  96  N.  W.  551.  553, 119  Wis. 
180  (quoting  and  adopting  definition  in  Gould 
Wat  [3d  Ed.]  §  264). 

A  "stream  of  water'*  has  a  defined  chan- 
nel. It  has  banks  and  is  very  distinct  from 
the  percolation  of  subsurface  water  which 
oozes  in  veins  or  filters  through  the  earth's 
strata.  An  "underground  stream  of  water** 
differs  from  a  surface  stream  only  with  re- 
spect to  its  location  above  or  below  the  sur- 
face. When  a  lower  proprietor  complains  of 
the  use  of  water  by  an  upper  proprietor, 
which  he  claims  to  come  to  his  premises  by 
an  underground  stream,  he  must  show  that  it 
is  a  stream  of  water  flowing  in  a  marked  or 
well-defined  channel,  in  contradistinction  to 
subsurface  percolating  water.  Stouer  v.  Pat- 
ten, 63  S.  B.  897,  898,  132  Ga.  178. 

STREET 

See  Common  Street;  Customary  Use  of 
Street;  Paper  Street;  Piirallel  Street; 
Residence  Street. 

Any  street  or  public  ground,  see  Any. 

Control  of  street,  see  Control. 

Discontinuance  of  street,  see  Discontinu- 
ance. 
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Expenses  of  street,  see  Expenses. 
Graded  street,  see  Grade. 
Improvement  of  as  taking  property,  see 

Taking  (In  Eminent  Domain). 
Other  portions  of  street,  see  Other. 
Owner  of  street,  see  Owner. 
Permit  to  close  a  street,  see.  Permission 

— Permit. 
Use  of  street,  see  Use — Used. 
Vacation  of  street,  see  Vacation. 
See,  also,  Avenue. 


"A  'street'  Is  a  highway  in  a  city  or  town 
used  by  the  public  for  the  purpose  of  travel, 
either  by  means  of  vehicles  or  on  foot"  At- 
lanta &  W.  P.  R.  Co.  V.  Atlanta,  B.  &  A.  R. 
Co.,  54  S.  E.  736,  746,  125  Ga.  529  (citing  7 
Words  and  Phrases,  p.  6684). 

All  highways  in  a  municipality  are 
"streets,"  as  distinguished  from  a  public 
county  road.  Wiggins  v.  Skeggs,  54  South. 
756,  757,  171  Ala.  492. 

A  **8treet,"  when  properly  vacated,  ceas- 
es to  be  a  street,  and  the  rights  of  the  public 
therein  are  divested,  and  it  becomes  private 
property  on  which,  the  dty  having  granted 
the  right,  a  street  railway  company  may  op- 
erate its  road  without  the  consent  of  abut- 
ting owners  and  without  liability  to  pay  them 
damages  therefor.  Tomlin  v.  Cedar  Rapids 
&  I.  C.  R.  &  Light  Co.,  120  N.  W.  93,  94,  141 
Iowa,  599,  22  L.  R.  A.  (N.  S.)  530. 

In  the  widest,  and  likewise  the  most  cor- 
rect, sense,  a  "street"  Is^a  means  of  inter- 
communication between  the  people  of  a  city 
for  traffic,  and  for  the  conduct  of  personal 
and  social  Intercourse,  and  also  for  the  con- 
venient use  of  dwellings  and  business  houses 
abutting  thereon;  its  primary  purpose  is 
for  passage,  it  is  true,  but  that  such  passage 
need  not  be  alone  that  of  people,  animals,  or 
wheeled  conveyances,  or  of  things  that  run 
on  the  ground;  that  a  message  sent  through 
the  air  on  electric  wires,  over  the  street, 
takes  the  place  of  one  sent  by  a  man  or  boy 
walking,  or  on  horseback,  or  conveyed  ]»y  a 
vehicle,  along  the  street;  not  only  is  the  same 
service  performed  by  the  telephone,  but  in 
a  manner  far  bettor  and  more  quickly.  Tele- 
phone poles  and  wires  erected  In  the  street 
do  not  constitute  an  additional  burden  on  the 
fee  of  abutting  owners,  for  which  they  are 
entitled  to  compensation.  Frazier  v.  East 
Tennessee  Tel.  Co.,  90  S.  W.  G20,  622,  115 
Tenn.  416,  3  L.  R.  A.  (N.  R.)  323,  112  Am.  St. 
Rep.  856,  5  Ann.  Cas.  838. 

"An  examination  of  the  authorities  will 
show  that  the  terms  'street,'  'avenue.'  *road,' 
•public  road,'  *county  road,'  etc.,  are  used 
loosely  and  Indiscilininately  In  legislation 
and  judicial  decisions  relating  to  puMlc  high- 
ways, and  little  reliance  can  be  placed  on  the 
particular  term  use<l  to  describe  any  given 
way.  Undoubtedly  the  term  *street'  or  'ave- 
nue' commonly  apply  to  a  puMic  highway  in 
a  village,  town,  or  city,  and  the  term  *road* 
to  suburban  highways,   but  there  may  be 


roads  In  a  city  or  town  and  streets  or  ave- 
nues in  the  country."  Ballinger's  Ann.  Codes 
&  St.  {  3803  (Pierce's  Code,  f  7854),  provides 
that  any  "county  road"  or  part  thereof,  which 
remains  unopened  for  public  use  for  a  space 
of  five  years  after  the  order  Is  made  or  au- 
thority granted  for  opening  the  same,  shall 
be  vacated  and  the  authority  for  building  it 
barred  by  the  lapse  of  time.  Held  that,  as 
boards  of  county  conamissioners  have  exec- 
utive Jurisdiction  over  all  public  highways 
within  their  respective  counties  and  without 
the  limits  of  Incorporated  cities  and  towns, 
such  section  was  applicable  to  streets  dedi- 
cated through  platted  land  outside  the  limits 
of  any  incorporated  city  or  town.  Murphy 
V.  King  County,  88  Pac.  1115,  1116,  45  Wash. 
587. 

The  term  "street,"  in  it's  broadest  sense, 
means  not  only  a  road  or  public  way  in  a 
city,  town,  or  village,  but  means  the  vrhole 
surface  and  so  much  of  the  depth  as  is  or 
can  be  used  for  the  ordinary  purposes  of  a 
street.  It  comprises  a  depth  which  authoriz- 
es the  urban  authority  to  do  what  is  done  in 
every  street,  namely,  to  raise  the  street  and 
lay  down  sewers.  It  includes,  therefore,  the 
surface  and  so  much  of  the  depth  as  may  not 
unfairly  be  used  as  streets  are  used.  City 
of  LeadvlUe  v.  Bohn  Mining  Co.,  86  Pac.  1038, 
1039,  37  Cola  248,  8  L.  R.  A.  (N.  S.)  422,  11 
Ann.  Cas.  443  (citing  Elliott,  Roads  &  Streets 
[2d  Ed.]  i  16). 

"Street"  includes  the  surface  and  so 
much  of  the  depth  as  may  not  unfairly  be 
used  as  streets  are  used.  An  owner  of  land, 
who  opened  a  street  and  acquiesced  in  the 
act  of  the  Legislature  establishing  a  town, 
owns  the  soil  of  the  "street"  subject  to  the 
public  easement  to  use  the  street  for  munic- 
ipal purposes,  and  he  may  enjoin  the  town 
from  putting  down  a  well  in  the  street  to 
strike  the  vein  of  mineral  water  supplying  a 
well  on  his  land,  not  for  the  purpose  of  ob- 
taining water  merely,  but  to  supply  the  min* 
eral  winter  free  to  all;  the  attempt  of  the 
town  being  an  attempt  to  take  the  owner's 
property  for  public  use  without  compensa- 
tion, and  a  Judgment  for  damages  affording 
Inadequate  relief.  Hanaby  v.  City  of  Dawson 
Springs,  104  S.  W.  259,  260,  126  Ky.  451,  12 
L.  R,  A.  (N.  S.)  1164. 

Where  land  within  a  city  including  a 
street  had  been  used  together  for  a  race 
track  for  many  years  without  reference  to 
the  street  or  the  original  subdivisions,  or  thfe 
platted  lot*?,  the  entire  property  being  also 
used  year  after  year  for  circus  purposes  with- 
out reference  to  street  or  lots,  and  the  street 
never  having  been  used  by  the  public  for 
street  purposes  at  any  time,  so  that  there  was 
nothing  to  preclude  defendant  from  assert- 
ing title  to  the  strip  originally  platted  as  a 
street,  it  did  not  constitute  a  public  '"street," 
and  was  therefore  subject  to  special  assess- 
ments for  improvements.    Qranite  Bituminous 
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Pav.  Co.  T.  McManns,  129  S.  W.  448,  460,  144 
Mo.  App.  593. 

S.  street  was  60  feet  wide.  Abutting 
lots  had  been  sold  for  tbe  erection  of  build- 
ings fronting  on  it.  It  was  improved  as  a 
highway  for  the  accommodation  of  those 
going  to  and  from  that  part  of  the  city.  Held, 
that  it  was  a  "public  street,"  within  the  stat- 
utes, and  an  improvement  of  it  was  not  an 
Internal  improvement,  the  cost  of  which 
should  be  borne  by  the  entire  property  in  the 
square.  Steinacker  v.  Gast  (Ky.)  89  S.  W. 
481  (citing  Elliott,  Roads  &  S.  t  23 ;  2  Cyc. 
p.  133). 

Sayles'  Ann.  Qv.  St  1897,  art.  549c, 
makes  it  the  duty  of  every  railroad  company 
to  place  and  keep  that  portion  of  its  roadbed 
and  right  of  way  over  or  across  which  any 
public  street  may  run  in  proper  condition  for 
use  of  the  traveling  public,  etc.  Held,  that  a 
"public  street"  within  such  act  is  one  laid 
out  and  established  by  the  municipality  or 
one  in  which  the  public,  by  some  of  the  meth- 
ods known  to  law,  has  acquired  a  public  ease- 
ment. City  of  Atlanta  v.  Texas  &  P.  R.  Ck)., 
120  S.  W.  923.  924,  56  Tex.  av.  App.  226. 

Land  condemned  by  a  city  for  street  pur- 
poses is  by  such  act  converted  into  a  '^public 
street,*'  though  not  then  opened  to  the  public 
for  use  as  a  street.  Brown  v.  Scruggs,  125 
S.  W.  637,  689,  141  Mo.  App.  632  (citing  Rup- 
penthal  v.  St.  Louis,  88  S.  W.  616,  190  Mo. 
213). 

Dedioation  and  aooeptanoe  required 

Merely  platting  a  body  of  land  into  lots 
and  "streets,"  without  more,  is  insufficient  to 
lay  off  and  open  such  streets,  since  the  sur- 
vey serves  only  to  define  the  location  of  the 
streets,  and,  the  portions  of  land  on  such 
plat  intended  for  public  use  become  streets 
when  they  are  put  into  condition  for  travel 
and  the  public  lis  invited  to  use  them.  Until 
the  street  is  so  open  for  public  travel,  the 
land  does  not  partake  of  the  character  of  a 
highway.  Robins  v.  McGehee,  56  S.  B.  461, 
463,  127  Ga.  431. 

"While  the  mere  dedication  by  the  own- 
er of  a  platted  addition  does  not  make  pul>- 
lic  thoroughfares  of  the  'streets'  shown  on 
the  plat,  the  acceptance  by  the  city,  either 
by  the  passage  of  an  ordinance  of  acceptance 
or  by  the  exercise  of  control  over  the  streets, 
will  make  them  public  thoroughfares." 
Brown  v.  Scruggs,  125  S.  W.  538.  539, 141  Mo. 
App.  632. 

The  wofrd  "street,"  as  used  in  Code,  {§ 
917,  919,  relating  to  the  platting  of  land,  and 
declaring  that  when  a  plat  has  been  acknowl- 
edged and  recorded  the  acknowledgment  and 
recording  shall  be  equivalent  to  a  deed  in  fee 
simple  of  such  portion  of  the  premises  plat- 
ted as  is  set  apart  for  streets  and  other  pub- 
lic purposes,  is  used  to  designate  the  spaces 
left  between  the  lots  for  public  travel.  The 
title  thereto  does  not  vest  In  the  city  or  town 


prior  to  Its  acceptance,  and  unai  then  IfU 
not  deemed  a  road  or  public  thoroughfare. 
C^hrisman  v.  Omaha  &  G.  B.  R.  &  Bridge  Ca, 
100  N.  W.  63,  65,  126  Iowa,  133. 

AUey 

An  alley  is  not  necessarily  a  "street," 
and  the  public  have  not  necessarily  a  right  to 
its  use.  Milliken  v.  Denny,  47  S.  E.  132, 133, 
135  N.  O.  19. 

An  "alley"  is  a  narrow  "street,"  and  a 
dty  which  has  accepted  an  alley  is  bound  to 
keep  it  in  reasonably  safe  condition  for 
travel.  Asbury  v.  Kansas  City,  144  S.  W.  127, 
128,  161  Mo.  App.  496. 

The  words  "streets  and  alleys"  are  con- 
stantly used  in  collocation  and  in  legislation ; 
there  being  no  difference  between  them,  ex- 
cept an  indefinite  difference  in  width.  J.  Bar- 
ton Co.  V.  City  of  Chicago,  86  N.  B.  93,  95, 
236  lU.  883,  15  Ann.  Cas.  965. 

The  word  "street"  has  been  defined  as 
"a  public  way  or  road,  whether  paved  or 
unpaved,  in  a  village,  town,  or  city,  ordi- 
narily including  a  sidewalk  or  sidewalks,  and 
a  roadway  having  a  house  or  town  Idts  on 
one  or  both  sides ;  a  main  way  in  distinction 
from  a  lane  or  alley."  Cent,  Diet.  A  paved 
alley  16  feet  wide,  passing  through  the  mid- 
dle of  a  block,  is  not  a  "street,"  within 
Burns'  Ann.  St.  1901,  |  7283d,  prohibiting  the 
sale  of  intoxicating  liquors  by  virtue  of  a  li- 
cense in  any  room  unless  it  is  arranged  ei- 
ther w^ith  window  or  glass  door,  or  so  that 
the  whole  of  it  may  be  in  view  of  the  street 
State  V.  Harrison,  70  N.  E.  877,  878,  162  Ind. 
542. 

Boulevard 

A  "boulevard"  is  a  "street"  In  a  dty, 
within  P.  L.  1903,  p.  659,  §  27,  making  the  con- 
sent of  the  common  council  or  other  govern- 
ing body  a  condition  precedent  to  the  right  of 
a  railroad  to  cross  city  streets  or  highways 
at  grade.  Board  of  Chosen  Freeholders  of 
County  of  Hudson  v.  Central  R.  Co.  of  New 
Jersey,  59  Atl.  303,  307,  68  N.  J.  Eq..60a 

Bridge 

A  bridge  along  and  over  a  street  HM^st 
part  of  the  "street."  Village  of  Sandpoint!  v. 
Doyle,  95  Pac.  945,  947,  14  Idaho,  749,  17  L. 
R.  A.  (N.  S.)  497. 

A  railroad  company  entering  a  city  and 
crossing  a  street  at  grade,  an  ordinance  was 
passed  providing  that  the  grade  of  the  street 
be  raised  so  as  to  enable  the  railroad  compa- 
ny to  construct  its  railroad  tracks  under  the 
street,  and  the  change  of  grade,  made  in  pur- 
suance of  the  ordinance,  was  accomplished  by 
the  construction  of  a  bridge.  By  a  previous 
ordinance  of  the  city  a  street  railway  compa- 
ny was  granted  the  right  to  lay  double  tracks 
upon  this  street  on  the  condition  that  the 
owners  thereof  should  keep  the  portion  of  the 
street  covered  by  its  tracks  and  two  feet  on 
either  side  thereof  in  repair.  With  respect  to 
a  second  street  of  the  city,  another  street 
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railway  company  was  by  ordinance  author- 
ised to  construct  double  tracks  upon  the 
Rame,  on  the  same  condition  as  to  repair 
as  that  Imposed  In  the  first  grant  of  au- 
thority. A  bridge  connecting  portions  of 
that  street  and  forming  the  only  means  of 
passage  from  one  portion  to  another  had 
at  that  time  been  constructed  by  the  city. 
Neither  the  charters  of  these  two  street 
railway  companies  nor  the  ordinances  of 
the  city  made  any  reference  to  bridges  as 
distinguished  from  streets,  and  under  the 
respective  grants  of  authority  to  use  such 
streets  the  two  street  railway  companies 
laid  their  tracks  upon  these  two  bridges. 
Held,  that  the  two  bridges  were  parts,  re- 
spectively, of  the  two  streets,  within  the 
meaning,  of  the  word  "streets**  as  used  In 
the  ordinances  Imposing  on  the  owners  of  the 
street  railways,  as  a  condition  of  their  right 
to  use  the  streets,  the  duty  to  repair  the 
same.  Northern  Cent.  R.  Co.  v.  United 
Rys.    Co.,  66  Atl.  444,  447,  105  Md.  345. 

Country  high'wa.j  or  road 

In  respect  to  tlie  rights  of  the  public 
In  highways,  held  under  valid  dedications 
and  acceptances,  and  the  power  of  the  Legis- 
lature over  the  same,  there  Is  no  distinction 
in  this  state  between  the  "streets"  of  Incor- 
porated cities  and  towns  and  country  roads. 
Hardman  v.  Cabot,  55  S.  E.  756,  758,  60  W. 
Va.  664,  7  L.  R.  A.  (N.  S.)  506,  9  Ann.  Cas. 
1030. 

GovAty  liovlevard 

Railroad  Law,  §  26,  provides  that  when 
any  railroad  shall  cross  any  street  or  high- 
way in  any  city  it  shall  be  either  above  or 
below  grade,  unless  the  common  council  or 
other  governing  body  of  the  dty  shall  grant 
permission  to  cross  at  grade,  and  section  9 
declares  that  a  railroad  may  construct  a 
branch  line  of  a  certain  character  by  following 
the  provisions  of  the  act,  provided  it  shall 
obtain  the  consent  of  the  municipal  authori- 
ties thereto.  Held,  that  the  Hudson  County 
Boulevard  constructed  by  boulevard  commis- 
sioners, as  authorized  by  Gen.  St  p.  2882,  was 
"a  street  In  a  city**  within  the  terms  of  the 
railroad  law,  and  hence  a  railroad  was  enti- 
tled to  cross  the  i^ame  on  obtaining  the  consent 
of  the  dty  council,  without  the  consent  ei- 
ther of  the  boulevard  commission  or  of  the 
board  of  chosen  freeholders,  who  are  vested 
with  control  of  the  boulevard.  Board  of 
Chosen  Freeholders  of  County  of  Hudson  v. 
Central  R.  Co.  of  New  Jersey,  59  Atl.  303, 308, 
68  N,  J.  Eq.  500. 

As  eqnlTalent  to  l&ighway  or  road 

See  Highway ;    Road. 

An  inomiibranoe 

See  Incumber — Incumbrance. 

As  land 

See  r^nd. 


Parkins  inolnded 

A  space  within  a  city  street,  set  apart 
between  the  sidewalk  and  a  roadway  for  a 
grass  plot,  is  a  part  of  the  "street,*'  for  de- 
fects In  which  the  city  is  liable.  Townley  v. 
City  of  Huntington,  70  S.  E,  368,  68  W.  Va. 
574,  34  L.  R.  A.  (N.  S.)  118. 

PriTate  way 

The  word  "street,"  as  used  in  a  city 
charter  providing  that  the  assessment  dis- 
tricts for  street  Improvements  should  be  es- 
tablished by  drawing  a  line  midway  between 
the  street  to  be  improved  and  the  next  paral-* 
lei  or  converting  street  on  each  side  thereof, 
means  a  public  street,  and  does  not  Include 
a  private  way,  which  had  remained  open  and 
unobstructed  for  more  than  10  years,  during 
which  time  it  had  been  used  as  a  street  by 
the  public,  when  the  title  to  it  was  vested 
in  trustees  for  the  exclusive  use  of  certain 
property  owners,  and  expressly  reserved  by 
an  indorsement  in  a  plat  for  the  exclusive 
use  of  the  properly  owners.  Collier's  Estate 
V.  Western  Paving  &  Supply  Co.,  79  S.  W. 
947,  954,  180  Mo.  362. 

As  used  in  Railroad  Law,  §  62,  providing 
that  the  authorities  of  any  village,  town,  or 
city  within  whlcli  a  street,  avenue,  or  highway 
crosses,  or  is  crossed  by  a  railroad  at  ^rade, 
may  petition  the  public  service  commission  for 
discontinuance  of  the  grade  crossing  and  the 
separation  of  travel,  etc.,  the  words  "street, 
avenue,  or  highway**  Import  ways  of  a  public 
character  only,  and  proceedings  are  author- 
ized for  the  discontinuance  of  grade  crossings 
only  where  a  public  street,  avenue,  or  high- 
way crosses  a  steam  surface  railroad  at 
grade,  and  the  rallroa/1  commissioners  have 
no  authority  to  charge  a  village  with  a  part 
of  the  expense  of  eliminating  crossings  over 
streets  or  ways  which  were  exclusively  pri- 
vate. In  re  New  York  Cent.  &  H.  R.  R.  Co., 
93  N.  E.  515,  200  N.  Y.  121.    ' 

As  pnblio  franchise 

See  Public  Franchise. 
Pnlilic  levee 

The  word  "streets,"  as  used  in  the  char- 
ter of  the  dty  of  Red  Wing  (Spec.  Laws  1864, 
c.  6,  subd.  4,  §  2,  subd.  26),  authorizing  the 
council  to  abolish  streets,  does  not  apply  to 
a  public  levee,  though  a  levee  has  many  of 
the  characteristics  of  a  public  street.  Bet- 
cher  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  124  N. 
W.  1090,  1098,  110  Minn.  228. 

As  public  place 

See  Public  Place. 

As  public  read 

See  Public  Road. 

As  public  nee 

See  Public  Use  (In  Eminent  Domain). 

As  public  way 

*'A  *street'  is  a  public  way  from  side  to 
I  Bide  and  from  end  to  end."    Lacy  v.  City  of 
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Oskaloosa,  121  N.  W.  542,  644,  143  Iowa,  704, 
31  U  R.  A.  (N.  S.)  853. 

"Streets"  and  highways  are  public  prop- 
erty. The  streets,  including  the  sidewalks, 
belong  from  side  to  side  and  end  to'  end  to 
the  public.  C.  J.  Sullivan  Advertising  Go. 
V.  City  of  New  York,  113  N.  Y.  Supp.  893, 
895,  61  Misc.  Rep.  425. 

A  "street"  is  a  road  or  public  way  In  a 
city,  town,  or  village.  St.  Louis  S.  W.  R. 
Co.  V.  Underwood,  86  S.  W.  804,  805,  74  Ark. 
610  (quoting  and  adopting  the  definition  in 
Elliott,  Roads  &  S). 

A  "street"  Is  a  road  or  public  way  in  a 
town,  city,  or  village,  and  the  purpose  for 
which  it  is  laid  out  and  made  use  of  deter- 
mines its  character.  Nelson  County  v.  City 
of  Bardstown,  99  S.  W.  940,  941,  124  Ky.  636 
(quoting  and  adopting  the  definition  in  2 
Smith,  Mun.  Corp.  §  1277). 

A  "street"  is  a  highway,  but  a  "highway" 
is  not  necessarily  a  .street;  a  street  being  a 
public  highway  in  an  incorporated  town  or 
city.  Strange  v.  Board  of  Com*rs  of  Grant 
County,  91  N.  B.  242,  247,  173  Ind,  640. 

A  "street'*  is  a  public  thoroughfare  or 
highway,  established  for  the  accommodation 
of  the  public  generally,  in  passing  from  place 
to  place  and  for  such  other  Incidental  uses 
as  are  ordinarily  made  of  public  streets,  such 
as  laying  drains,  sewers,  gas  and  water  pipes, 
and  the  like.  Slaughter  v.  Meridian  Light  & 
Ry.  Co.,  48  South.  6,  9,  95  Miss.  251.  25  L.  R. 
A.  (N.  S.)  1265  (citing  Theobold  v.  L.  N.  O. 
&  T.  R.  Co.,  6  South.  230,  66  Miss.  279,  4  L. 
R.  A.  735,  14  Am.  St.  Rep.  564). 

Where  a  tract  of  land  outside  of  a  dty 
was  divided  into  lots  and  ways  of  ingress  and 
egress  called  ''streets,"  in  a  suit  for  damages 
from  digging  a  cut  across  such  way,  it  was 
proper  to  refuse  a  request  defining  a  street 
as  a  public  way  in  a  dty,  town,  or  village, 
though  that  is  the  usual  definition  of  a  street, 
and  instructing  that,  if  there  was  no  street 
as  thus  defined,  there  could  be  no  recovery, 
Louisville  &  N.  R.  Co.  v.  West  End  Heights 
Land  Co.,  69  S.  B.  564,  135  Ga.'419. 

"Rural  highways  may  ♦  ♦  •  be  ap- 
propriately and  conveniently  denominated 
^roads,'  and  the  public  ways  of  a  town  or 
city  may  properly  and  conveniently  be  called 
'streets.'"  Pub.  Laws  1903,  p.  621,  c.  375, 
authorizing  the  commissioners  of  Haywood 
county  under  specified  conditions,  to  sell 
bonds  of  Wai^esville  township  for  improv- 
ing the  roads  of  that  township,  does  not  by 
construction  repeal  Priv.  I^aws  1885,  c.  127,  § 
16  (Waynesville  Town  Charter),  or  confer 
on  such  commissioners  power  to  change  or 
control  the  streets  of  the  town  of  Waynes- 
ville. Town  of  Waynesville  v.  Satterthwait, 
48  S.  E.  661,  664,  136  N.  C.  226  (quoting  Elli- 
ott on  Streets,  §  7). 

Const,  art.  7,  i  28,  grants  to  the  county 
courts  the  exclusive  original  jurisdiction  in 


all  matters  relating  to  roads  and  the  disburse- 
ment of  moneys  for  county  purposes,  and  In 
other  cases  necessary  to  the  internal  improve- 
ment and  local  cone  ms  of  the  county ;  and 
Const.  Amend.  5,  adopted  January  13,  1899, 
gives  the  county  court  power  to  levy  a  road 
tax  of  not  exceeding  three  mills,  if  the  ma- 
i  jority  of  the  qualified  dectors  of  the  county 
shall  have  voted  therefor  at  a  general  elec- 
tion preceding  such  levy,  but  makes  no  pro- 
vision who  shall  receive  or  expend  the  amount 
collected,  except  that  it  shall  be  used  in  the 
respective  counties  only  to  make  and  repair 
public  roads.  Const,  art.  12,  §  3,  empowers 
the  liCgislature  to  pass  laws  for  the  organiza- 
tion of  towns  and  cities,  and  Kirby*s  Dig.  t 
5456,  grants  to  municipal  councils  the  power 
to  lay  out,  improve,  and  repair  streets  within 
their  corporate  limits.  Act  approved  May  30, 
1911  (Sp.  &  Priv.  Acts  1911,  p.  1008),  requires 
two-fifths  of  tlie  road  tax  collected  on  proper^ 
ty  within  the  dty  of  Texarkana  to  be  used 
on  roads  and  bridges  outside  of  the  city  limifis 
according  to  discretion  of  the  county  Judge, 
and  the  remaining  three-fifths  to  be  used  ex- 
clusively for  streets  and  highways  within  the 
dty  limits,  and  that  the  collector  of  Miller 
county  pay  three-fifths  of  such  fund  to  the 
city  treasury,  and  section  2  of  the  act  extends 
its  provisions  to  the  tax  collected  in  such  city 
for  1910.  Held,  in  an  action  to  compel  the 
collector  to  pay  into  the  city  treasury  three- 
fifths  of  the  road  tax  collected  for  1910  on 
the  property  within  the  city,  that  the  streets 
of  the  city  were  "public  roads  of  the  county" 
of  which  the  dty  was  a  component  part,  al- 
though "streets**  did  not  include  roads,  and 
that,  in  view  of  the  powers  of  towns  and  cities, 
the  act  apportioning  the  road  tax  between 
the  dty  and  the  county  was  not  in  conflict 
with  the  grant  of  exclusive  original  Jurisdic- 
tlop  to  county  courts  in  all  matters  relating 
to  roads.  Sanderson  v.  Texarkana,  146  S.  W. 
105,  107,  103  Ark.  529. 

As  real  property 

See  Real  Property. 

As  right  of  way 

See  Right  of  Way. 

Sidemralk  included 

"The  term  *street,'  in  Its  broad  sense,  in- 
cludes both  the  roadway  for  vehicles  and  the 
sidewalk  for  pedestrians.**  Gallaher  v.  City 
of  Jefl:erson,  101  N.  W.  124,  126,  125  lo^a, 
324. 

A  sidewalk  is  not  included  in  the  term 
"street"  within  the  meaning  of  the  statute  of 
Pennsylvania  relating  to  the  paving  and  grad- 
ing of  streets.  In  re  Shady  Avenue,  34  Pa. 
Super.  Ct.  327,  331. 

The  word  "street,"  In  an  ordinance  or- 
dering a  street  to  be  Improved  at  the  cost  of 
abutting  property,  means  the  entire  width  of 
the  public  way,  and  Includes  the  sidewalk. 
Morton  v.  Sullivan  (Ky.)  96  S.  W.  807,  808. 
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Except  in  epeclal  Instances  where  the 
context  indicates  otherwise,  "a  street"  is  in- 
clnded  in  the  term  •'highway"  and  a  sidewalk 
is  as  much  a  part  of  the  highway  as  is  the 
roadway  for  driving  or  the  street  itself,  and 
the  obligation  to  keep  the  street  in  repair  in- 
cludes the  sidewalk.  City  of  Chicago  v.  Pitts- 
burg, C  C.  &  St  li.  R.  Co.,  146  lU.  App.  403, 
432. 

An  electric  light  company,  having  the 
right  to  use  "streets,"  can  lay  its  conduits  un- 
der sidewalks;  they  being  parts  of  the 
"streets/*  Allegheny  County  Ldght  Co.  v. 
Booth,  66  Atl.  72,  74,  216  Pa.  564,  9  L.  R.  A. 
(N.  S.)  404. 

"A  sidewalk  is  simply  a  part  of  the  'street* 
which  the  town  authorities  have  set  apart  for 
the  use  of  pedestrians.  *  *  *  The  abut- 
ting proprietor  has  no  more  right  in  the  side- 
walk than  in  the  roadway."  Hester  v.  Dur- 
ham Traction  Co.,  50  S.  E.  711,  713,  138  N.  C. 
288,  lli.  R.  A.  (N.  S.)  981  (citing  and  adopt- 
ing City  of  Ottawa  v.  Spencer,  40  111.  211; 
aty  of  Chicago  y.  O'Brien,  111  lU.  532,  53 
Am.  Rep.  640). 

••While  the  term  'street'  in  ordinary  legal 
signification  includes  all  parts  of  the  way — 
the  roadway,  the  gutters,  and  the  sidewalk — 
yet  the  term  'sidewalk*  has  come  to  be  gener- 
ally used  in  this  country  for  the  purpose  of 
designating  a  footway  for  passengers  at  the 
side  of  a  street  or  road."  Marion  Trust  Co. 
V.  City  of  Indianapolis,  75  N.  E.  834,  836,  37 
Ind.  App.  672. 

••The  term  'street'  in  ordinary  legal  signi- 
fication, includes  all  parts  of  the  way — ^the 
roadway,  the  gutters,  and  the  sidewalks" — 
and  therefore  a  sidewalk  is  a  part  of  a  street, 
and  the  statute  delegating  to  villages  the 
power  to  construct  the  sidewalks  indicates 
that  such  sidewalks  are  to  be  constructed  in 
a  street  and  not  upon  abutting  lots.  Smith  v. 
Hofeldt,  112  N.  W.  605,  79  Neb.  276. 

The  word  "street,"  as  used  in  San  Fran- 
cisco City  Charter,  art.  6,  c.  2,  §  16,  declaring 
that,  where  any  portion  of  the  roadway  of 
'  any  street  or  alley  or  any  portion  of  any  side- 
walk shall  be  out  of  repair,  the  board  of 
public  works  shall  require  the  owners  or  oc- 
cupants of  adjoining  property  to  repair  said 
I)ortion  of  said  street,  avenue,  alley,  court,  or 
place,  etc.,  is  used  in  its  full  and  broad  sig- 
nificance to  include  the  sidewalks  which  are 
always  a  part  of  it,  so  as  to  confer  on  the 
board  Jurisdiction  to  repair  defective  side- 
walks or  to  award  a  contract  for  repairing 
thereof.  Heath  v.  Manson,  82  Pac  331,  332, 
147  Cal.  694. 

An  instruction,  in  an  action  to  compel  re- 
moval of  a  telephone  pole  from  the  sidewalk 
in  front  of  premises,  that  neither  the  Legisla- 
ture nor  the  city  council  could  authorize  the 
substantial  impairment  of  the  beneficial  enjoy- 
ment of  the  property  outside  that  taken  for 
the  streets  and  highways,  and  that  the  super- 


vision and  control  was  limited  to  that  portion 
used  by  the  public  generally,  and  known  as 
the  street  or  highway,  was  not  objectionable 
as  excluding  the  city  from  the  sidewalks  un- 
der the  rule  that  a  city's  "street"  is  the  high- 
way from  property  line  to  property  line. 
Merchants'  Mut.  Tel,  Co.  v.  Hirschman,  87  N. 
E.  238,  244,  43  Ind.  App.  283. 

"As  stated,  a  'street,'  in  the  legal  accepta- 
tion, includes  the  portion  provided  for  the 
passage  of  vehicles,  and  also  the  sidewalks 
provided  for  the  use  of  pedestrians."  The  de- 
cision of  municipal  authorities  as  to  location 
in  the  street  of  machinery  operating  safety 
gates  at  a  railroad  crossing  will  be  interfered 
with  by  the  courts  only  where  the  machinery 
is  so  located  as  to  necessarily  interfere  with 
the  use  of  a  street  as  a  public  highway;  and, 
where  the  machinery  was  so  located  as  to 
leave  39  feet  of  imobstructed  space  in  the 
highway.  It  did  not  interfere  with  the  use 
thereof.  Siebert  v.  Missouri  Pac.  R,  Co.,  87 
S.  W.  995,  999,  188  Mo.  657,  70  L.  R.  A.  72 
(citing  Miller  v.  New  York,  3  Sup.  Ct  228, 
109  U.  S.  385,  27  L.  Ed.  971;  Gates  v.  Kansas 
City  Bridge  &  Terminal  Ry.  Co.,  19  S.  W. 
957,  111  Mo.  28;  Julia  Bldg.  Afi8*a  v.  BeU 
Telephone  Co.,  88  Mo.  258,  57  Am.  Rep.  398; 
Gay  V.  Mutual  Union  TeL  Co.,  12  Mo.  App. 
486;  Dubach  v.  Hannibal  &  St  J.  R.  Co.,  1  S. 
W.  86,  89  Mo.  488;  Lockwood  ▼.  Wabash  R. 
Co.,  26  S.  W.  698,  122  Mo.  86,  24  L.  R.  A.  516, 
48  Am.  St  Rep.  547;  and  distinguishing 
Schopp  y.  City  of  St.  Louis,  22  S.  W.  808,  117 
Mo.  131,  20  h,  R.  A.  783). 

That  part  of  the  charter  of  the  city  of 
Lewiston  which  provides  that  said  city  shall 
be  liable  to  any  one  for  any  loss  or  injury  to 
person  or  property  growing  out  of  any  casual- 
ty or  accident  happening  to  any  such  person 
or  property  on  account  of  "any  'streets  or 
public  ground  therein"  is  broad  enough  to 
and  does  include  the  sidewalks  on  the  streets. 
McLean  v.  Lewiston,  69  Pac.  478, 479, 8  Idaho, 
472  (citing  Giffen  v.  Lewiston,  55  Pac.  545,  6 
Idaho,  231). 

Where,  in  an  action  against  a  telephone 
company  for  injuries  to  a  driver  on  a  street 
by  coming  in  contact  with  an  unprotected  guy 
wire,  the  evidence  showed  that  the  wire  was 
on  what  would  have  been  the  sidewalk,  had  a 
sidewalk  been  constructed,  and  that  the  entire 
street  from  lot  line  to  lot  line  was  open  for 
travel,  an  instruction  based  on  the  theory  that 
there  was  evidence  Justifying  a  finding  that 
the  wire  was  on  a  public  street  wap  not  erro- 
neous, since  the  word  "street,"  as  commonly 
understood,  means  a  highway  used  by  the 
public  for  travel,  either  by  means  of  vehicles 
or  on  foot,  and  embraces  all  the  area  between 
the  lots  on  either  side.  Davidson  v.  Utah  In- 
dependent Telephone  Co.,  97  Pac.  124,  125,  34 
Utah,  249  (citing  7  Words  and  Phrases,  pp. 
6689,  GG90). 

Burns'  Ann.  St  1908,  §  8962,  is  entitled 
"An  act  concerning  actions  against  cities  and 
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towns  on  accoont  of  Injuries  from  defective 
lilghways  and  bridges.*'  Section  1  of  such  act 
provides  that  no  action  for  damages  for  inju- 
ries from  any  defect  in  any  street,  alley,  high- 
way, or  bridge  shall  be  maintained  unless 
written  notice  of  the  time,  place,  cause,  and 
nature  of  the  injury  shall  be  given.  Held, 
that  while  a  "street"  is  a  distinctive  public 
highway,  and  a  public  highway  is  not  neces- 
sarily a  "street,"  the  act  is  not  violative  of 
Const,  art  4,  §  19,  providing  that  the  subject 
of  every  act  shall  be  expressed  in  its  title,  in 
that  the  title  refers  merely  to  highways  and 
bridges,  while  the  body  of  the  act  includes 
streets  and  alleys,  as  the  term  "higHways"  is 
generic  and  includes  streets,  alleys,  and  other 
public  ways,  and  the  term  "street"  includes 
sidewalks,  unless  associated  with  language 
restricting  its  meaning.  Gribben  v.  City  of 
FrankUn,  94  N.  B.  757,  758, 175  Ind.  600. 

Sanborn's  St.  Supp.  1906,  i  1210e,  pro- 
vides tlie  manner  of  dealing  with  special  as- 
sessments for  any  of  the  purposes  mentioned 
In  section  1210d,  or  for  setting  aside  any  spe- 
cial assessment,  certificate,  bond,  tax  sale,  or 
certificate  based  thereon,  where  found  invalid 
because  of  a  defective  assessment  of  benefits 
and  damages.  Section  1210d  provides  for 
constructing  any  *'sewer,  or  grading,  gravel- 
ling, planMng,  macadamizing,  paving  or  re- 
paving  any  street  or  alley,  or  part  thereof,  or 
the  curbing  of  or  sodding  along  any  sidewalk, 
or  the  paving  of  any  gutter  in  any  city.'*  Mil- 
waukee City  Charter,  c.  7  (Laws  1874,  c.  184) 
I  2,  provides  for  the  grading,  planking,  pav- 
ing, etc.,  to  the  center  of  any  street  or  alley, 
and  the  grading,  planking,  paving,  sodding, 
and  curbing  of  any  sidewalk,  and  paving  of 
any  gutter.  Held  that,  while  the  word 
"street,"  in  its  general  sense,  included  side- 
walks, section  1210d,  in  referring  ]to  "any 
street  or  alley,  or  part  thereof,"  did  not  in- 
clude sidewalks,  so  that  section  1210e  would 
not  apply  to  sidewalk  improvements  in  the 
city  of  Milwaukee.  Abbot  v.  City  of  Milwau- 
kee, 134  N.  W.  137, 138,  148  Wis.  26. 

Hendersonville  Town  Charter,  §  9  (Laws 
1901,  p.  220,  c.  97),  provides  that  when  the 
commissioners  shall  decide  to  pave  the  streets, 
or  any  of  them,  the  question  shall  be  sub- 
mitted to  and  decided  by  a  majority  of  those 
voting  upon  the  proposition  at  an  election 
held  as  for  pther  municipal  purposes.  Section 
6  provides  that  lot  owners  may  be  required  to 
pave  the  sidewalks  under  certain  circumstanc- 
es and  pay  for  it,  and,  if  they  fail  to  do  so, 
after  proper  notice,  the  commissioners  may 
have  them  paved  and  charge  the  amount  to 
the  respective  owners.  Held,  that  while  the 
commissioners  might  pave  the  sidewalks  of 
certain  individual  owners  who  have  been  duly 
notified,  from  the  current  revenue,  such  action 
amounting  only  to  an  item  to  be  charged  in 
the  current  expenses  of  the  town,  an  under- 
taking embracing  a  general  scheme  for  paving 
the  sidewalks  of  the  town;  or  an  indefinite 
number  oC  them,  and  for  incurring  a  town 


indebtedness  of  $18,000  therefor,  was  beyond 
the  scope  of  section  6,  and  was  a  paving  of 
streets,  within  section  9,  which  must  be  sub- 
mitted to  the  voters,  especially  as  the  term 
"streets"  may  include  both  sidewalks  and 
driveways.  Commissioners  of  Hendersonville 
V.  C.  A.  Webb  &  Co.,  61  S.  B.  670,  671, 148  N. 
C.  120. 

Determined  by  v«e 

Where  a  place  has  been  used  for  many 
years  as  a  public  highway  with  a  well-defined 
footway  or  sidewalk  divided  from  the  drive- 
way by  a  curb  and  a  depression  in  the  sur- 
face of  the  ground,  the  place  was  a  "public 
street.**  Casey  v.  United  States  £xp.  Co.,  63 
Atl.  366,  366,  214  Pa.  1. 

A  "street**  in  a  city  used  by  all  the  In- 
habitants thereof  is  called  a  "public  street." 
Pittsburg,  C,  C.  &  St,  L.  Ry.  Co.  v.  Robsou, 
68  N.  E.  468,  471,  204  111.  254. 

A  street  in  a  town  crossing  a  railroad 
dedicated  to  public  use  and  used  for  25  years 
by  the  general  public,  on  which  the  railroad 
company  has  for  years  itself  maintained  a 
crosising  for  vehicles  and  foot  passengers  and 
directed  a  whistling  post  calling  for  warning 
signals  and  a  warning  board  at  the  crossing 
having  on  it  the  words:  "Look  out  for  loco- 
motive. Railroad  crossing" — and  sometimes 
worked  for  repair  by  town  labor,  is  a  public 
"street,**  within  the  meaning  of  Code  1899, 
c.  54,  g  61,  though  no  order  of  the  town  coun- 
cil can  be  produced  showing  acceptance  by 
the  town  of  such  dedication  or  the  establish- 
ment or  recognition  of  the  street  by  the  coun- 
cil. Ray  V.  Chesapeake  &  O.  Ry.  Co.,  50  S.  B. 
413,  414,  57  W.  Va.  333. 

STREIBT  AND  HOUSE  MITMBER 

Rem.  &  Bal.  Code,  §  6292,  provides  that 
I)ersons  signing  a  local  option  petition  shall 
state  their  post  office  address,  the  name  of 
the  precinct  in  which  they  reside,  and,  in  case 
the  subscriber  is  a  resident  of  a  city,  the 
street  "and**  house  ■  number,  if  any,  of  his 
residence,  and  that  no  signature  shall  be  val- 
id unless  such  requirements  are  complied 
with.  Held,  that  the  words  "street  and  house 
number,  if  any,**  of  his  residence,  did  not  ex- 
empt the  signer  from  giving  either  In  case 
he  had  no  house  number,  even  if  he  did  re- 
side on  a  street,  but  that  the  word  "and**  re- 
quired that  the  section  be  construed  as 
though  it  read  "street  number  if  any,  and 
house  number,  if  any."  State  ex  rel.  Czemy 
V.  Superior  Court  of  King  (bounty,  127  Pac. 
207,  209,  70  Wash.  592. 

STREET  CAB 

See  Summer  Street  Car. 
As  car,  see  Car. 

As  public  conveyance,  see  Public  Convey-" 
ance. 

"Street  cars,**  accurately  speaking,  are 
cars  which  traverse  the  streets  of  a  town  or 
dty  and  carry  passengers  who  get  ofif  and  on 
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at  various  points  along  the  line.  They  have 
been  considered  as  vehicles  of  street  travel. 
Piedmont  Cotton  Mills  v.  Georgia  Ry.  &  Elec- 
tric Co.,  62  S.  E.  52,  62,  131  Ga.  129. 

Ordinances  making  it  unlawful  to  oper- 
ate or  run  any  "street  car"  unprovided  with 
a  car  fender  of  the  most  improved  design 
and  construction,  and  providing  that  no  "elec- 
tric car"  shall  be  propelled  or  operated  with- 
out having  one  conductor  and  one  motorman 
thereon,  require  a  fender,  conductor,  and  mo- 
torman only  on  motor  cars,  and  not  on  trail- 
ers. Von  Diest  v.  San  Antonio  Traction  Co., 
77  S.  W.  632,  633,  33  Tex.  Civ.  App.  577. 

Rev.  St.  1899,  §  2864,  provides  that  when- 
ever any  person  shall  die  from  the  negligence 
of  any  officer,  agent,  or  eiuploy6  whilst  run- 
ning or  managing  any  locoujotive,  '*car,"  or 
train  of  cars,  etc.,  or  of  any  driver  of  any 
**public  conveyance"  whilst  in  charge  of  the 
same  as  driver,  the  master,  or  he  who  owns 
such  railroad,  locomotive,  car,  or  other  public 
conveyance  at  the  time,  shall  forfeit  for  every 
person  or  passenger  so  dying  the  sum  of  $5,- 
000.  This  was  amended  by  the  act  of  1905, 
wliich  specifically  mentioned  "street  cars." 
Held  that,  irrespective  of  the  act  of  1905, 
said  section  applied  to  street  railroads.  The 
"pubUc  conveyance"  mentioned  in  the  statute 
may  he  composed  of  steam  engines  and  cars. 
The  cars  may  be  propelled  by  horse  power, 
by  electricity,  or  by  steam.  The  conveyance 
may  be  a  coach,  propelled*  by  horse  power, 
or  it  may  be  an  automobile.  The  words  of 
the  statute, .  "whilst  running,  conducting,  or 
managing  any  locomotive,  'car,'  or  train  of 
cars,"  are  to  be  construed  as  though  the  stat- 
ute read,  "whilst  running,  conducting,  or 
managing  any  car,"  or  "whilst  running,  con- 
ducting, or  managing  any  train  of  cars." 
This  construction  of  the  statute  makes  it  ob- 
vious that  a  "street  car"  is  included  in  the 
term  "public  conveyance."  Iligglns  v.  St. 
lA)u\s  &  S.  R.  Co.,  95  S.  W.  863,  865,  197  Mo. 
300. 

STREET  CORNER 

As  public  place,  see  Public  Place. 

STREET  EASEMENTS 

As  property,  see  Property. 

STREET  IBCPROVEMENT 

See  Permanent  Street  Improvement. 
As  pubUc  utility,  see  Public  Utility. 

The  word  "improvement"  is  a  relative 
term,  and  its  meaning  must  be  ascertained 
from  the  context  and  the  subject-matter  of 
the  instrument  or  writing  in  which  it  is  used. 
As  used  in  the  phrase  "f^r  continuing  the 
improvement  of  the  boulevard,"  expressing 
the  purpose  of  an  appropriation,  the  word 
does  not  mean  or  apply  to  the  opening  of  the 
street  but  to  bettering  its  condition  after  it 
had  been  opened.  In  other  words,  the  "im- 
provement of  the  boulevard"  conslstetl  in 
grading,  curbing,  macadamizing,  etc.     Wolff  ^ 


Chemical  Co.  v.  City  of  Philadelphia,  66  AtL 
344,  347,  217  Pa.  215. 

Under  a  statute  providing  that  damages 
are  recoverable  only  where  improvements  of 
a  "street"  have  been  made  according  to  the 
initial  grade,  it  has  been  held  tliat  proi>erty 
is  so  "improved"  wherever  it  is  so  improved 
that  it  can  be  comfortably  and  conveniently 
used  for  the  purpose  to  which  it  is  devoted, 
while  a  street  on  which  It  abuts  is  maintain- 
ed at  that  grade.  Richardson  v.  Sioux  City, 
113  N.  W.  928,  930,  136  Iowa,  436  (citing 
Conklln  v.  City  of  Keokuk,  35  N.  W.  444,  73 
Iowa,  343). 

Code,  §  792,  provides  that  the  cost  of 
paving  a  street  may  be  as.sessed  to  the  abut- 
ting property,  and  Code  Supp.  1907,  §  792a, 
provides  that  tlie  cost,  so  assessed,  shall  not 
exceed  the  special  benefits  conferred  by  the 
improvement.  Section  817  declares  that  the 
*cost  of  s^treet  improvements  at  intersections 
may  be  assessed  against  the  property  abut- 
ting or  fronting  on  that  portion  of  the  street 
so  improved  in  proportion  to  the  linear  feet 
fronting  or  abutting  on  such  improvement. 
Held,  that  the  word  "improvement,"  as  so 
used,  includes  the  entire  work  under  con- 
struction on  a  particular  street,  and  is  not  lim- 
ited to  the  work  done  directly  in  front  of  the 
particular  parcel  of  ground,  so  that  the  cost 
of  paving  street  intersections  was  properly 
treated  as  a  part  of  the  whole  Improvement 
and  taxed  to  the  entire  property  abutting  on 
the  part  of  the  street  Improved.  Perry  v. 
City  of  Albia,  136  N.  W.  681,  155  Iowa,  550. 

Bridge 

Under  an  amendment  to  the  Constitution 
ratified  by  Act  Feb.  20,  1905  (24  St.  at  Large, 
p.  055),  providing  that  a  city  might  increase 
its  bonded  indebtedness  for  the  improvement 
of  "streets,"  the  construction  of  a  bridge  In 
place  of  a  previous  bridge,  which  spanned  a 
river,  dividing  a  city  street.  Is  an  "improve- 
ment" of  the  street,  and  bonded  Indebtedness 
may  be  incurred  to  pay  for  such  improve- 
ment. Bruce  v.  City  Council  of  Greenville, 
71  S.  E.  817,  89  S.  0.  241. 

Sprinkling 

Street  sprinkling  is  not  an  "improvement" 
conferring  special  benefits  on  abutting  prop- 
erty in  tlie  sense  of  contributing  to  Its  value, 
and  a  special  tax  therefor  cannot  be  sustain- 
ed. City  of  Owensboro  v.  Sweeney,  111  S. 
W.  364,  367,  129  Ky.  607,  18  L.  R,  A.  (N.  S.) 
181, 130  Am.  St.  Rep.  477. 

STREET  IMPROVEMENT  DISTRICT 

A  "street  improvement  district"  is  a 
single  portion  of  a  city  set  off  as  specially 
benefited  by  the  improvement  Southwick  v. 
City  of  Santa  Barbara,  109  Pac.  610,  612, 158 
Cal.  14. 

STREET  NUMBER 

See  Street  and  House  Number, 
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'The  'street  numbers*  of  houses  In  our 
cltlefl  do  not  indicate  the  numerical  order  of 
the  houses,  but  are  mere  arbitrary  symbols 
which  have  indeed  a  convenient  relation  to 
numerical  order,  but  nothing  more/'  An  in- 
dictment which  designates  a  house  by  its 
"street  number"  need  not  set  forth  that  num- 
ber in  words  at  length.  State  v.  Castle,  66 
Ati.  105J>,  1060,  75  N.  J,  Law,  187. 

STREET  RAILROAD 

See  Existing  Street  Railways. 
Operating  street  railway,  see  Operate. 

Properly  speaking,  "street  railways,"  un- 
der the  statute,  are  only  such  as  are  author- 
ized to  occupy  and  use  the  streets  of  a  city 
or  town  under  franchise  from  the  municipal- 
ity. Lewis  v.  Omaha  &  C.  B.  S.  Ry.  Co.  (Iowa) 
138  N.  W.  1092,  1094. 

That  an  electric  railway  carries  mail, 
persons,  and  property  would  not  render  it  a 
commercial,  and  not  a  ^'street,  railway." 
(Jalveston,  II.  &  S.  A.  R.  Co.  v.  Houston  Elec- 
tric Co.,  122  S.  W.  287,  290,  57  Tex.  Civ.  App. 
170. 

A  "street  railway"  is  defined  as  "a  rail- 
road constructed  upon  the  surface  of  the  pub- 
lic street  In  towns  or  cities;  a  tramway," 
and  "a  railroad  on  the  surface  of  the  streets 
for  the  convenience  of  passengers ;  a  surface 
raUroad,  as  in  a  city,"  and  "is  one  construct- 
ed and  operated  on  and  along  the  streets 
of  a  city  or  town,  or  to  and  from  its  sub- 
urbs." SSimoueau  v.  Pacific  Electric  R.  Co., 
115  Pac.  320,  323,  159  Cal.  494. 

A  "street  railroad"  is  constructed  on  a 
street  for  the  purpose  of  conveying  passen- 
gers and  to  accommodate  street  travel,  malt- 
ing frequent  stops  to  take  on  and  let  off  pas- 
sengers and  without  regular  stations.  It 
conforms  to  the  grade  of  the  street,  and  its 
fundamental  purpose  is  to  accommodate  local 
street  travel.  Gillette  v.  Aurora  Rys.  Co.,  81 
N.  E.  1005,  1008,  228  111.  261  (citing  Harvey 
V.  Aurora  &  G.  Ry.  Co.,  51  N.  E.  163,  174  111. 
295 ;  Dewey  v.  Chicago  &  M.  Electric  Ry.  Co., 
56  N.  E.  804,  184  111.  426). 

The  words  "street  railway,"  as  used  in 
statutes,  have  reference  "to  the  then  known 
and  used  railways,  the  rails  of  which  were 
laid  to  conform  to  the  surface  of  the  street, 
and  the  construction  of  which  did  not  of 
necessity  exclude  the  public  from  the  use  of 
part  of  the  street."  Snoufifer  v.  Cedar  Rap- 
ids &  M.  City  Ry.  Co.,  92  N.  W.  79,  87,  118 
Iowa,  287  (quoting  and  adopting  definition  in 
Freiday  v.  Sioux  City  liapid  Transit  Co.,  60 
N.  W.  656,  92  Iowa,  191,  20  L.  R.  A.  246). 

A  road  is  a  "street  railroad"  where  large 
double  truck  cars  are  operated  over  it  through 
contiguous  towns,  nearly  all  the  lines  are 
witliin  the  corporate  limits,  no  interstate 
cars  are  run  over  the  line  involved,  the  com- 
pany is  permitted  by  its  franchise  to  carry 
mail,  persons,  and  property,  under  Laws 
1901,  p.  461,  c  207,  relating  to  street  railways, 


passengers  are  cariled  only,  the  company  was 
organized  under  general  street  railway  laws 
and  uses  electricity  as  motive  power,  the  lines 
were  built  throughout  on  public  streets  and 
highways,  the  cars  stop  at  all  street  cross- 
ings, and  between  such  cros.sin;^s  where  the 
distance  is  great,  or  convenience  of  passen- 
gers requires  it,  to  take  on  or  let  off  pas- 
sengers, the  tracks  are  maintained  at  a  level 
with  the  streets,  and  where  five-cent  fares 
can  be  charged  from  any  point  on  the  lines 
to  any  other  point  within  the  state,  •etc. 
Michigan  Cent.  R.  Co.  v.  Hammond.  W.  &  K 
C.  Electric  R.  Co.,  83  N.  E.  650,  652,  42  Ind. 
App.  66. 

"Street  railways"  suiHjrseded  stage  coach- 
es, omnibus  lines,  and,  in  large  measure, 
hacks,  in  carrying  passengers  to  and  from 
points  in  cities  and  towns  and  to  suburban 
places.  They  went  originally  only  to  points 
reached  by  public  highways.  The  public  con- 
venience and  safety  alike  demanded  that  the 
grade  of  such  highways  should  not  be  alter- 
ed to  meet  the  needs  of  a  new  method  of  con- 
veyance which  used  these  highways  Jointly 
with  travelers  by  other  modes.  They  did  not 
need  to  go  upon  private  property.  The  law 
did  not  contemplate  that  they  should.  Be- 
sides, the  value  of  private  property  adjacent 
to  these  highways  practically  forbade  its  ac- 
quisition, if  the  law  had  permitted  it,  for 
use  as  a  right  of  way.  Being  thus  limited 
in  their  sphere  of  operation  and  powers,  the 
term  "street  railway,"  in  legal  and  popular 
acceptatioi]^  ^t  first  included  only  surface 
roads  built  upon  streets  and  public  highways 
for  the  carriage  of  passengers  in  and  about 
cities  and  towns  and  adjacent  suburban 
places.  Under  the  influence  of  changed  con- 
ditions of  population  and  social  life,  these 
surface  roads  on  tbe  streets  and  highways 
began  to  serve  the  wants  of  the  people  In 
places  not  in  any  dty  or  town,  but  In  the 
vicinity  thereon,  and  sometimes  reached  ont 
to  places  not  upon  any  public  highway.  Mont- 
gomery Amusement  Co.  v.  Montgomery  Trac- 
tion Co.,  139  Fed.  353,  357. 

As  conunon  oarrler 

See  Common  Carrier. 
Elevated  raUroad 

Mueller  Law  1903  (Laws  1903.  p.  285)  S 
1,  authorizing  cities  to  own,  operate,  or 
lease  street  railways,  applies  to  elevated  as 
well  as  surface  street  railways.  Barsaloux 
V.  City  of  Chicago,  92  N.  E.  525,  527,  245  III. 
598,  19  Ann.  Cas.  255. 

As  liigliway 

See  Highway. 

Interurban  Railroad 

An  electric  railway  is  none  the  less  a 
"street  railway"  within  city  limits,  under 
ordinances  authorizing  It  to  use  certain 
streets,  etc.,  because  when  it  leaves  the  city 
it  becomes  an  interurban  railway.  Jeffers 
V.  City  of  Annapolis  (.Md.)  68  A.  361,  363. 
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An  Interurban  electric  railway  Is  classed 
as  a  "street  railroad"  by  the  statutes,  and 
after  securing  the  right  to  do  so,  as  required 
by  law  from  the  proper  local  authorities,  can 
construct  branches  from  its  main  line.  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  Urbana,  B.  & 
N.  Ry.  Co.,  26  Ohio  Cir.  Ct.  xt.  180,  194. 

A  railway  company  which  performs  the 
service  of  an  ordinary  street  railroad  in  a 
dty  under  a  franchise  granted  by  the  city 
is,  as  to  such  service,  a  ^'street  railroad," 
though  it  is  also  an  interurban  railroad  en- 
gaging In  carrying  passengers  beyond  the 
limits  of  the  city,  and  the  fact  that  the  State 
Railroad  Commission  has  assumed  Jurisdic- 
tion over  it  does  not  prevent  it  from  being 
subject  to  the  franchise  so  far  as  it  operates 
a  system  within  the  city.  State  ex  rel.  Den- 
nison  V.  Seattle,  R.  &  S.  R.  Co.,  116  Pac.  638, 
640,  64  Wash.  167. 

The  general  characteristic  of  a  "street 
railroad"  is  that  It  is  built  upon  and  passes 
along  streets  and  avenues  for  the  conven- 
ience of  those  moving  from  place  to  place 
thereon.  Its  fundamental  purpose  is  to  ac- 
commodate street  travel,  and  not  travel  to  or 
from  points  beyond  the  city's  lines.  An  elec- 
tric railway  company  chartered  under  the 
general  railway  act,  and  authorized  to  oper- 
ate between  two  cities  and  transport  its  pas- 
sengers, mail,  express,  and  other  matter,  is 
a  "commercial  railroad,"  and  not  a  "street 
railroad."  City  of  Aurora  v.  Elgin,  A.  &  S. 
Traction  Co.,  81  N.  E.  544,  547.  227  111.  485 
(citing  Harvey  v.  Aurora  &  G.  Ry.  Co.,  51 N.  E. 
163,  174  111.  295;  South  Beach  Ry.  Co.  v. 
Byrnes,  23  N.  E.  486,  119  N.  Y.  141 ;  Diebold 
V.  Kentucky  Traction  Co.,  77  S.  W.  674,  117 
Ky.  146,  63  L.  R.  A.  637 ;  Zehren  v.  Mllwau- 
Jtee  Electric  Railway  &  Light  Co.,  74  N.  W. 
538,  99  Wis.  83,  41  L.  R.  A.  575,  67  Am.  St 
Rep.  844;  Rahn  Township  v.  Tamaqua  &  L. 
St  Ry.,  81  AU.  472,  167  Pa.  84). 

"'Street  railways*  are  artificial  high- 
ways designed  to  accommodate  the  inhabit- 
ants of  municipalities,  large  or  small,  to  ena- 
ble them  to  pass  from  one  portion  of  their 
territory  to  another  and  to  stop  at  convenient 
and  frequent  points  according  to  the  regula- 
tions of  the  company.  Ordinarily  they  are 
constructed  upon  the  surface  of  the  streets 
and  in  conformity  with  the  grades  thereof. 
They  have  a  local  purpose  to  serve  in  trans- 
mitting passengers  from  one  portion  of  a  city 
or  town  to  another  and  over  its  streets.  The 
fact  that  tracks  of  a  railroad  or  railway  are 
laid  in  and  wholly  confined  to  the  streets 
of  a  city  does  of  Itself  determine  that 
they  are  the  tracks  of  a  street  passenger  rail- 
way company."  Sparks  v.  Philadelphia  &  C. 
R.  Co.,  61  Atl.  881,  882,  212  Pa.  105. 

Railroad  distinKiiiflhed 

As  railroad,  see  Railroad — Railway. 

There  is  a  well-deflnod  distinction  be- 
tween the  definition  of  the  words  "railroad" 


and  "street  railway."  The  one  Is  a  word  of 
general  and  extended  meaning,  applying  to 
all  roads  incorporated  under  the  general  law, 
and  has  always  been  held  to  impose  an  addi- 
tional servitude  upon  a  public  way  for  which 
abutting  owners  are  entitled  to  compensation. 
The  other  is  local  in  its  signification,  refer- 
ring to  transportation  of  a  character  entirely 
different  from  that  of  a  general  railroad,  and 
has  been  held  to  add  no  burden  as  an  addi- 
tional servitude.    Ecorse  Tp.  v.  Jackson,  A« 

A.  &  D.  Ry.,  117  N.  W.  89,  91,  153  Mich.  393. 

• 

The  Century  Dictionary  defines  a  "street 
railway"  as  a  railroad  constructed  upon  the 
surface  of  a  public  street  in  towns  and  cities, 
and  the  American  &  English  Encyclopedia  of 
Law  states  that  "the  distinctive  and  essen- 
tial features  of  a  ^street  railway,*  as  distin- 
guished from  other  railroads,  are  the  loca- 
tion of  the  road  upon  the  surface  of  streets 
and  highways,  its  mode  of  operation,  and 
its  use  for  the  carriage  of  passengers."  In 
re  Minneapolis  &  St.  P.  S.  R.  Co.,  112  N.  W. 
18,  16,  101  Minn.  132. 

Where  a  company  organized  under  the 
general  railroad  law  built  a  roacl  In  the 
streets  of  a  city,  as  organized  by  an  ordi- 
nance thereof,  to  carry  freight  from  manu- 
facturies  not  otherwise  accessible  by  steam 
railroads,  and  the  road  was  operated  as  a 
steam  railroad  in  connection  with  the  road  of 
the  lessee,  it  was  subject  to  taxation  as  a 
"railroad"  and  not  as  a  "street  railway." 
City  of  Detroit  v.  Detroit  Mfrs.*  R.  R.,  113 
N.  W.  365,  366,  149  Mich.  530. 

The  law  recognizes  several  kinds  of  rail- 
roads and  railroad  companies,  and  recognizes 
a  distinction  between  a  railroad  and  a  "street 
railroad."  Statutes  using  the  general  term 
"railroad"  may  or  may  not  apply  to  a  "street 
railroad."  Where  the  word  "railroad"  Is 
used  In  a  suit  to  determne  whether  It  Is  in- 
tended to  embrace  in  its  meaning  a  "street 
railroad,"  the  connection  in  which  it  Is  used 
must  be  considered.  Sams  v.  St.  Louis  &  M. 
R.  R.  Co.,  73  S.  W.  686,  690,  174  Mo.  53,  61 
L.  R.  A.  475. 

"Street  railways"  differ  in  some  respects 
in  point  of  fact,  in  their  operation,  from  the 
operation  of  the  ordinary  railroad  and  rules 
and  regulations  governing  one  class  should  be 
sometimes  modified  as  regards  the  other;  but 
It  by  no  means  follows  from  that  fact  that 
both  classes  could  not  and  should  not  be  made 
to  fall  under  the  general  term  *'rallroad,"  leav- 
ing the  one  term  or  the  other  to  be  made  to 
apply  where,  by  reason  of  some  special  cir- 
cumstance, it  would  appear  proper  or  neces- 
sary which  had  been  intended  to  be  referred 
to.  We  think  the  term  "railroad"  is  a  broad- 
er term  than  "street  railroad"  or  "street  rail- 
way" ;  but  that  it  does  not  exclude  the  lat- 
ter kind  of  railroads,  unless,  from  the  con- 
text of  the  law,  It  should  appear  that  the 
General  Assembly  intended  to  exclude  or  to 
refer  sx>eclally  to  the  latter  class.    The  word 
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"railroad'*  is  the  generic  term,  while  the 
words  "street  railroad"  apply  to  a  ''species" 
under  the  general  term.  The  power  ot  a  rail- 
way to  cross  highways  and  other  railroads  is 
necessarily  implied  from  the  law  authorizing 
its  construction.  In  this  particular,  railways 
for  the  local  transportation  of  passengers, 
such  as  street  and  electric  lines,  cannot  be 
justly  differentiated  from  commercial  rail- 
roads. A  street  railway  and  an  electric  rail- 
road designed  to  run  beyond  the  municipal 
limits  may  be  incorporated  under  the  same 
charter.  Shreveport  Trj^ction  Co.  v.  Kansas 
City,  S.  &  G.  Ry.  Co.,  44  South.  457.  458,  462, 
119  La.  759. 

''Railroads  now  exist  in  great  variety, 
as  regards  motors  and  motive  power,  the  size 
and  style  of  cars  and  coaches,  and  methods 
of  operation  and  construction.  It  is  probable 
that  these  variations  will  be  multiplied  in 
the  coming  years.  It  is  doubtful  whether 
any  permanent  and  satisfactory  classification 
can  now  be  made  There  has  been  a  general 
concurrence,  however,  in  embracing  all  rail- 
roads in  two  divisions  or  classes:  (1)  Com- 
mercial railroads,  and  (2)  street  railroads, 
commercial  railroads  embrace  all  railroads 
for  general  freight  and  passenger  traffic  be- 
tween one  town  and  another  or  between  one 
place  and  another.  So  far  they  have  not 
been  successfully  operated,  to  any  extent  at 
least,  except  by  steam.  Tbey  are  usually  not 
oonstructed  upon  the  public  streets  or  high- 
ways, except  for  short  distances.  'Street  rail- 
roads' embrace  all  such  as  are  constructed 
and  operated  in  the  public  streets  for  the 
purpose  of  conveying  passengers,  with  their 
ordinary  hand  luggage,  from  one  point  to  an- 
other on  the  street"  Wilder  v.  Aurora,  De 
Kalb  &  R.  Electric  Traction  Co.,  75  N.  E. 
194,  206,  216  lU.  493  (quoting  and  adopting 
definition  in  1  Lewis,  Em.  Dom.  §  110a). 

« 

As  public  nae 

See  Public  Use  (In  Eminent  Domain). 

As  public  utility 

See  PubUc  UtiUty. 

Underg^roiind  railway 

Mueller  Law  1903  (Laws  1903,  p.  285)  S  1, 
authorizing  cities  to  own,  operate,  or  lease 
street  railways,  applies  to  underground  and 
elevated,  as  well  as  surface,  "street  rail- 
ways." Under  Mueller  Law  1903  (Laws  1903, 
p.  28^  I  1,  authorizing  cities  to  own,  operate, 
or  lease  street  railways,  the  city  of  Chicago 
can  acquire  or  build  street  railway  subways. 
Barsaloux  v.  City  of  Chicago,  92  N.  E.  525, 
527,  245  111.  598, 19  Ann.  Cas.  255. 

An  underground  tunnel  railroad  with  a 
large  portion  of  its  route  beneath  East  river, 
and  much  of  it  built  on  private  property,  is 
not  a  "street  railway"  within  Laws  1S86,  p. 
919,  c.  642,  re-enacted  in  Laws  1890,  pp.  1108, 
1109,  c.  565,  §§  91,  92,  93,  relating  to  street 
surface  railroads.    New  York  &  L.  I.  R.  Co.  v. 


O'Brien,  106  N.  Y.  Supp.  909,  121  App.  Diy. 
819 ;  Id.,  85  N.  E.  1113,  192  N.  Y.  558. 

8TBEET  BAILBOAD  GOBPORATION 

The  Public  Service  Commissions  Act  pro- 
vides that  the  term  "street  railroad  cor];>ora- 
tions"  includes  receivers.  Section  59  pro- 
vides that  an  acti<m  to  recover  a  j>enalty  or 
forfeiture  under  the  act  may  be  brought  in  any 
court  of  competent  jurisdiction  in  the  state 
in  the  name  of  the  people.  Act  Cong.  Aug. 
13,  1888,  c.  8iB6,  §  3,  provides  that  every  re- 
ceiver of  any  property  appointed  by  a  federal 
court  may  be  sued  without  previous  leave  of 
the  -court.  Held,  that  the  state  Supreme 
Court  has  Jurisdiction  of  an  action  against 
federal  receivers  of  a  street  railway  corpora- 
tion to  recover  the  prescribed  penalty  for 
failure  to  make  and  file  the  annual  report 
required  by  law.  People  v.  Joline,  121  N.  Y. 
Supp.  857,  860,  65  Misc.  Rep.  394. 

STREET  BAILBOAD  TBAGK 

The  words  "car  track,"  used  in  referring 
to  a  i>erson  as  standing  on  the  car  track  of  a 
street  railroad,  clearly  refer  to  the  space 
necessarily  covered  by  the  cars  in  passing. 
Crosby  v.  PorUand  R.  Co.,  100  Pac,  300,  305, 
53  Or.  496. 

STREET  BAII<WAY  GOMPAMT 

As  public  service  corporation,  see  Public 
Service  Corporation. 

As  railroad  company  or  corporation,  see 
Railroad  Company ;  Railroad  Corpora- 
tion. 

The  term  "street  railroad  company"  is 
distinguishable  from  ''commercial  railroad 
company."  Town  of  Arlington  v.  Central  of 
Georgia  Ry.  Co.,  56  S.  E.  1015,  1016,  127  Ga. 
721  (citing  City  Council  of  Augusta  v.  Central 
R.  R.,  78  Ga.  119). 

"A  'street  railway  company*  Is  a  kind  of 
railroad  company,  but  it  does  not  follow  that 
it  is  affected  by  every  statute  concerning  rail- 
road companies.  That  is  a  question  to  be  de- 
termined in  each  case  by  a  study  of  the  whole 
body  of  legislation  bearing  upon  the  ques- 
tion." "Gen.  St  1902,  §  3861,  providing  that 
every  'railroad  company,*  before  applying  to 
the  commissioners  for  their  approval  of  the  lo- 
cation of  its  road,  shall  deposit  with  the  state 
treasurer  a  specified  sum  for  each  mile  of  its 
proposed  road,  when  considered  in  connec- 
tion with  the  facts  that  it  was  enacted  in 
1882,  when  'street  railroads*  were  operated 
by  horses,  and  that  it  was  placed  in  the  Re- 
visal  of  1902,  in  the  chapter  relating  to  *steam 
railroads,'  and  not  referred  to  in  the  subse- 
quent chapter  relating  to  'street  railroads,' 
and  when  considered  in  connection  with  sec^ 
tions  3680,  3687,  and  3844,  authorizing  'rail- 
road companies'  to  acquire  land  necessary  for 
the  construction  of  their  roads,  and  author- 
izing every  'street  railway  company'  to  pur- 
chase land  for  its  road,  and  regulating  the 
conditions  and  methods  of  exercising  the 
power  of  eminent  domain  given  to  'steam  rail- 
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roads,'  does  not  apply  to  a  'street  railway 
company*  authorized  by  its  charter  to  take 
land  in  the  manner  provided  for  taking  land 
for  'steam  railroads,'  and  it  need  not  deposit 
with  the  treasurer  of  the  state  any  sum  for 
each  mile  of  Its  proposed  road  before  it  can 
maintain  proceedings  to  condemn  land  for  its 
road."  Stafford  Springs  St.  R.  Co.  v.  Middle 
River  Mfg.  Co.,  66Atl.  775,  777,  80  Conn.  37. 

Under  Rev.  Laws,  c.  14,  §§  44,  46,  impos- 
ing an  excise  tax  on  the  earulngs  of  "street 
railway  companies,"  and  chapter  111,  §  1, 
deiiuing  a  street  railroad  as  one  operated  by 
motive  power,  other  than  steam,  and  the  char- 
ter of  a  railway  company  operating  in  Boston 
giving  it  authority  to  use  all  kinds  of  power 
employed  by  street  railways,  ijrovidlng  cars 
might  be  drawn  by  steam  power  during  the 
nighttime,  subject  to  tlie  regulation  of  the 
board  of  aldermen,  a  corijoration  so  charter- 
ed is  a  street  railway  company  subject  to  the 
tax,  though  it  used  nothing  but  steam  as  a 
motive  power,  but  in  nearly  all  other  respects 
was  like  a  street  railway.  McDonald  v.  Un- 
ion Freight  R.  Co.,  76  N.  E.  055,  056,  190 
Mass.  123. 

STREET  RAHiWAY  PURPOSES 

An  electric  railway,  operating  beyond  the 
limits  of  a  city,  and  into  a  town  incorporated 
for  the  mere  maintenance  of  a  park  adjacent 
to  the  city,  was  a  street  railway,  within  a 
power  reserved  in  the  lease  of  the  land  used 
for  the  park,  reserving,  to  the  lessors  the 
right  to  grant  a  right  of  way  through  the 
land  "for  street  railway  purposes."  Mont- 
gomery Amusement  Co.  v.  Montgomery  Trac- 
tion Co.,  139  Fed.  353,  357. 

STREET    SURFACE   RAH^ROAD 

An  underground  tunnel  railroad,  with  a 
large  portion  of  its  route  beneath  East  river, 
and  much  of  it  built  on  private  property,  is 
not  a  "street  surface  railroad,"  within  Laws 
1886,  p.  919,  c.  642,  re-enacted  in  Laws  1890, 
pp.  1108,  1109,  c.  565,  §§  91,  92,  93,  relating 
thereto.  New  York  &  L.  I.  R.  Co.  v.  O'Brien, 
106  N.  Y.  Supp.  909,  917,  121  App.  Div.  819. 

Laws  1890,  p.  1113,  c.  565,  art  4,  entitled 
"street  surface  rjiilroads,"  §  101,  provides 
that  **no  corporation  constructing  and  oper- 
ating a  railroad  under  the  provisions  of  this 
article  or  of  chapter  252,  page  309,  of  the 
Laws  of  1884"  (relating  to  street  surface 
reads),  shall  charge  any  passenger  more  than 
5  cents  for  one  continuous  ride  from  any 
point  on  its  road,  or  on  any  road,  line,  or 
branch  operated  by  it,  or  under  its  control,  to 
any  other  point  thereof,  or  any  connecting 
branch  thereof  within  the  limits  of  any  incor- 
porated city,  or  more  than  one  fare  within 
the  limits  of  any  such  city  for  passage  over 
its  main  line  and  any  branch  or  extension 
thereof,  if  the  right  to  construct  such  branch 
or  extension  was  acquired  under  the  provi 
sions  oi  such  chapter  or  this  article.  Section 
104  requires  the  issuance  of  transfers  to  any 


point  on  any  railroad  operated  by  it.  Held, 
that  a  road  Incorporated  as  a  ''street  surface 
railroad,"  which  leases  and  operates  con- 
necting elevated  and  steam  surface  railroads, 
does  so  under  article  3,  §  78,  which  applies 
to  nil  railroads,  and  it  may  charge  more  than 
one  fare  for  a  continuous  passage  over  its 
road  and  the  elevated  and  steam  surface 
roads,  as  it  operates  such  roads  under  their 
respective  charters,  and  its  right  in  this  re- 
spect is  not  changed  by  changing  its  motive 
power  from  steam  to  electricity.  People  v. 
Brooklyn  Heights  R.  Co.,  79  N.  B.  838,  839, 
187  N.  Y.  48. 

STREET  USE 

In  considering  the  various  uses  to  which 
highways  are  subjected,  the  courts  have  da.s- 
sifled  them  as  "street  uses"  and  "municipal 
uses.**  A  "street  use"  is  one  which  is  con- 
nected with  the  right  of  passage,  and  tends 
in  some  way  to  prcNcrve  or  make  more  se- 
cure and  easy  its  exercise.  To  this  use  or 
easement  a  rural  highway  is  as  much  sub- 
ject as  a  city  street.  If  the  street  or  high- 
way has  been  sul)jected  to  a  use  which  is 
primarily  a  street  or  highway  use,  the  exten- 
sion of  such  use  to  purposes,  municipal  in 
nature,  but  not  connected  directly  with  the 
right  of  passage,  4oes  not  impose  an  addi- 
tional burden  on  the  land  subject  to  the  pub- 
lic easement  of  travel,  whether  the  highways 
be  rural  or  urban.  If,  however,  the  use  be 
independent  of  the  right  of  passage,  then  it 
cannot  be  considered  a  street  use,  and  as  to 
urban  streets  or  rural  highways,  whenever 
the  fee  of  the  road  is  in  the  abutting  owner, 
it  imposes  a  new  burden  beyond  the  public 
easement.  The  laying  of  water  mains  in  a 
public  highway  is  a  proper  exercise  of  an  ur- 
ban easement  which  imposes  no  new  burden 
upon  the  fee  of  the  street.  Richards  v.  Cit- 
izens' Water  Supply  Co.,  125  N.  Y.  Supp.  116, 
119,  140  App.  Div.  206  (citing  and  adopting 
Palmer  v.  Larchmont  Electric  Co.,  52  N.  E. 
1002,  158  N.  Y.  231,  43  L.  R.  A.  672 ;  Osborne 
V.  Auburn  Tel.  Co.,  82  N.  E.  428,  ISO  N.  Y. 
393;  Trustees  of  Presbyterian  Soc.  in  Water- 
loo V.  Auburn  &  R.  R.  Co.  [N.  Y.]  3  Hill,  567 ; 
Van  Brunt  v.  Town  of  Flatbush,  27  N.  E.  973, 
128  N.  Y.  50 ;  Eels  v.  American  Telephone  & 
Telegraph  Co.,  38  N.  E.  202,  143  N.  Y.  133,  25 
L.  R.  A.  640;  Bloom  field  &  R.  Natural  Gas- 
light Co.  V.  Calkins,  62  N.  Y.  386). 

STREET-WAIiKINQ 

"Street- walking"  is  the  parading  In  the 
streets  by  lewd  wohkm',  to  the  encouragement 
or  advertisement  of  their  means  of  livelihood. 
Callaway  v.  Mttns,  62  S.  E.  654,  657,  6  Ga. 
App.  9. 

STREETS  WITHIN  SAID  UMITS 

The  city  of  Columbia  having  been  laid 
out  the  title  to  the  land  and  streets  vested  to 
commissioners,  for  the  use  of  the  state,  as 
provided  by  Act  March  22,  1786  (4  St.  at 
Large,  p.  751).     By  Act  Dec  19,  1816  (6  St 
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at  Large,  p.  53),  the  commissioners  were  re- 
quired to  convey  to  the  Columbia  Academy 
all  the  unsold  land  lying  in  the  outer  town  of 
Columbia  east  of  B.  street,  south  of  S.  street, 
west  of  H.  street,  and  north  of  L.  street ;  and 
also  such  lots  or  squares  as  include  the  marsh 
north  of  S.  street,  and  eastward  of  the  town; 
and  that  *'the  streets  within  said  limits"  be 
vested  in  trustees,  who  should  have  power 
to  dispose  of  them,  reserving  a  right  of  way 
to  such  persons  as  might  become  owners  of 
lots,  squares,  or  portions  of  lands  within  such 
limits.  Held,  that  the  description  of  some  of 
the  lots  to  be  conveyed  as  lying  south  of  S. 
street,  and  others  as  lying  north  of  the  street, 
did  not  imply  an  intention  to  exclude  that 
street  lying  between  the  lots  so  conveyed,  but 
that  the  words  "the  streets  within  said  lim- 
its'* Included  that  part  of  S.  street  lying  be- 
tween the  lots  north  and  south  of  it  desig- 
nated in  the  act,  and  therefore  passed  a  title 
to  such  part  of  the  street,  which  was  there- 
after subject  to  conveyance.  Allworden  v. 
Nelson,  71  S.  E.  982,  983,  89  S.  C.  3G8. 

STREET  IVORK 

"Street  work"  is  a  phrase  of  common 
usage,  and  has  a  well-defined  signification. 
The  words  mean  exactly  what  they  indicate 
upon  their  face,  namely,  work  upon  a  street 
— work  in  repairing  or  making  a  street. 
Town  of  Mill  Valley  v.  House,  76  Pac.  058, 
659,  142  Cal.  698. 

"Street  work,"  used  in  Vrooman  Act,  re- 
lating to  the  building  and  construction  of 
streets,  highways,  etc.,  of  a  city  or  town,  has 
been  defined  to  mean  "work  upon  a  street — 
work  in  repairing  or  making  a  street."  City 
of  San  Diego  v.  Potter,  95  Pac.  140,  148,  153 
Cal.  288  (citing  Mill  Valley  v.  House,  76  Paa 
658,  142  Cal.  698). 

The  phrase  "street  work"  is  of  common 
usage  and  has  a  well-defmed  sign!  Heat  ion. 
The  words  mean  exactly  what  they  indicate 
upon  their  face,  namely,  work  upon  a  street 
— work  in  repairing  or  making  a  street.  A 
contract  for  lighting  the  streets  and  public 
places  of  a  town  is  not  a  contract  for  street 
work,  within  the  meaning  of  an  act  requiring 
such  contracts  to  be  let  to  the  lowest  resipou- 
sible  bidder.  Tanner  v.  Auburn,  79  Pac.  494, 
37  Wash.  38. 

STRESS 

The  word  "stress"  means  pressure,  strain. 
Huntington,  A.  &  B.  S.  Traiisp.  Co.  v.  West- 
ern Assur.  Co.,  57  S.  E.  140,  61  W.  Va.  324. 

STRESS  OF  WEATHER 

"Stress  of  weather"  means  constraint 
imposed  by  continued  bad  weather,  as  to  be 
driven  back  to  port  by  "stress  of  weather." 
It  is  a  stranding  where  the  ship  is  forced 
by  the  wind  into  a  mud  bank,  or  where,  hav- 
ing her  head,  she  is  forced  by  the  wind  to 
so  change  her  position  that  at  the  ebbing  of 


the  tide  she  is  stranded  and  sjprings  a  leak. 
Under  a  policy  of  marine  insurance  provid- 
ing that  no  claim  shall  be  made  for  loss  or 
exi)ense  resulting  from  grounding  unless 
caused  by  stress  of  weather,  the  wind,  caus- 
ing stranding  of  a  steamboat  Insured,  comes 
under  the  term  "stress  of  weather,"  though 
such  wind  is  not  a  tornado  or  unusual  In  the 
section  where  the  stranding  occurs.  Hunt- 
ington, A.  &  B.  S.  Transp.  Co.  v.  Western 
Assur.  Co.,  57  S.  E.  140,  61  W.  Va.  324. 

STRETCHER 

In  masonry  three  courses  of  brick  laid 
parallel  to  the  wall  are  technically  called 
"stretchers."  Where,  in  an  action  for  in- 
jury to  an  employ^  by  bricks,  laid  as  a 
stretcher  the  day  before  in  a  wall,  giving 
way  when  he  placed  his  foot  thereon  while 
laying  a  wall  on  top  of  the  bricks,  there  was 
some  evidence  that  the  manner  of  laying  the 
bricks  was  unusual,  the  question  whether  the 
place  was  safe  or  not  was  for  the  jury.  Mee- 
han  V.  Hogan,  104  N.  Y.  Supp.  417,  418,  54 
Misc.  Rep.  241. 

STRICT 

STRICT  CONSTRUCTION 

A  "strict  construction"  of  a  statute  Is  a 
close  adherence  to  the  literal  or  textual  in- 
terpretation, and  a  case  is  excluded  from  Its 
operation  unless  the  language  of  the  statute 
includes  it;  while  a  statute  "liberally  con- 
strued" may  be  extended  to  include  cases 
clearly  within  the  mischief  intended  to  be 
remedied,  unless  such  construction  does  vio- 
lence to  the  language  used.  Lagler  v.  Bye, 
85  N.  E.  36,  37,  42  Ind.  App.  592. 

The  rule  that  a  criminal  provision  must 
be  strictly  construed  means  only  that  the 
court  must  not  bring  cases  within  the  provi- 
sion of  such  a  statute  that  are  not  clearly 
embraced  by  It,  nor  by  narrow,  technical,  or 
forced  construction  of  words  exclude  cases 
from  it  that  are  obviously  within  its  provi- 
sions. What  must  be  sought  for  always  is 
the  intention  of  the  Legislature,  and  the  duty 
of  the  court  is  to  give  effect  to  that  intention 
as  disclosed  by  the  words  used.  Guided  by 
such  a  rule  of  construction,  a  combination 
by  stockholders '  In  two  couii)etlng  interstate 
railway  companies,  to  form  a  stockholding 
corporation  which  should  acquire  a  control- 
ling Interest  in  the  capital  stock  of  each  of 
such  railway  companies,  violates  the  anti- 
trust act  of  July  2,  1890.  Northern  Securi- 
ties Co.  V.  United  States,  24  Sup.  Ct  436,  465, 
193  U.  S.  197,  48  L.  Ed.  679. 

The  expression  "strict  construction,"  as 
used  in  the  rule  applicable  to  the  construc- 
tion of  penal  statutes,  means  that  the  scope 
of  the  statute  shall  not  be  extended  by  im- 
plication beyond  the  literal  meaning  of  its 
terms,  and  not  that  the  language  of  the 
terms    shall    be    unreasonably    interpreted. 
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Moore  v.  Western  Union  Tel.  Co.,  148  S.  W. 
167,  169,  164  Mo.  App.  166. 

"Strict  construction"  of  a  statute  Is  a 
construction  according  to  Its  letter,  which 
recognizes  nothing  that  Is  not  expressed, 
^kes  the  language  used  In  Its  exact  and 
technical  meaning,  and  admits  no  equitable 
considerations  or  Implications.  Priest  t.  Cap- 
italn,  139  S.  W.  204,  209,  236  Mo.  446. 

The  rule  that  penal  statutes  will  be 
strictly  construed  means  that  their  penalties 
will  not  be  extended  to  cases  not  plainly 
within  their  language,  and,  on  the  other 
hand,  a  strained  construction  will  not  be 
adopted  which  would  exclude  from  their 
operation  cases  plainly  within  their  scope; 
and  hence  with  those  qualifications  such 
statutes  should  be  clearly  and  reasonably 
construed.  Mitchell  v.  State,  80  AtL  1020, 
1022,  115  Md.  360. 

The  term  "strict  construction,"  in  re- 
gard to  a  return  of  service  of  process  by  an 
officer,  means  that  the  return  cannot  be  aid- 
ed by  presumptions  or  Intendments,  but  must 
show  on  its  face  that  every  requisite  of  the 
statute  has  been  complied  with.  Regent  Re- 
alty Co.  V.  Armour  Packing  Co.,  86  S.  W.  880, 
882,  112  Mo.  App.  271. 

"  'Strict  construction,*  as  applied  to  stat- 
ute, means  that  they  are  not  to  be  so  extend- 
ed by  implication  beyond  the  legitimate  Im-^ 
port  of  the  words  used  in  them  as  to  embrace^ 
cases  or  acts  not  clearly  described  by  such 
words,  and  to  bring  them  within  the  prohibi- 
tion or  penalty  of  such  statutes.  It  does  not 
mean  that  words  shall  be  so  restricted  as  not 
to  have  their  full  meaning,  but  that  every- 
thing shall  be  excluded  from  the  operation 
of  statutes  so  construed  which  does  not  clear- 
ly come  within  the  meaning  of  the  language 
used."  State  v.  iEtna  Banking  &  Trust  Co., 
87  Pac.  268,  269,  34  Mont  379. 

"In  law,  'strict  construction'  excludes 
mere  implications,  but  does  not  require  a  Ut- 
^eral  and  blind  adhesion  to  mere  words.  Thus 
the  rule  that  attachments  can  only  be  sus- 
tained on  strict  compliance  with  the  terms  of 
the  statute  has  been  construed  to  mean  by  a 
substantial  compliance  therewith."  Bowman 
V.  Little,  61  Atl.  657,  101  Md.  273. 

STRICT  FORECIiOSURE 

A  consent  judgment  declared  that  de- 
fendant has  an  equity  to  redeem  land  on  the 
payment  to  plaintiff  of  a  specified  sum,  and, 
in  case  of  the  failure  to  pay  the  same  with- 
in the  time  limited,  "defendant  shall  stand 
debarred"  absolutely  of  all  equity  in  the 
premises.  Held,  that  the  words  "defendant 
shall  stand  absolutely  debarred"  of  all  equi- 
ty in  the  land  do  not  amount  to  a  "strict 
foreclosure,"  and  defendant  has  the  right  to 
redeem.  Bunn  v.  BrasweU,  51  S.  E.  927,  980, 
139  N.  a  185. 


I  STRICT  IHTERPUSABER 

A  bill  of  "strict  interpleader"  is  one  in 
which  complainant  asserts  his  possession  of 
some  fund,  or  something  in  which  he  claims 
no  personal  interest,  but  in  which  other  per- 
sons whom  he  makes  defendants  set  up  con- 
flicting claims,  and  complainant  cannot  safe- 
ly determine  to  which  claim  he  should  yield ; 
and  the  fact  that  a  complainant  also  seeks  in- 
dependent affirmative  relief  differentiates  his 
case  from  cases  of  strict  interpleader.  Met- 
ropolitan Life  Ins.  Co.  v.  Hamilton  (N.  J.)  70 
Atl.  677,  678. 

STRICT  PROOF 

The  rule  that,  where  the  establishment 
of  a  marriage  would  invalidate  a  subsequent 
marriage  and  lUegitimatize  Issue,  the  former 
marriage  must  be  established  by  "strict 
proof  means  that  it  must  be  established  to 
a  moral  certainty.  Bowman  y*  Little,  61 
Atl.  657,  1084,  101  Md.  273. 

STRICTI.T  CHOICE 

Where  defendants  offered  to  sell  plaintiff 
two  cars  "choice"  potatoes  at  a  specified 
price,  an  acceptance  requiring  the  potatoes 
to  be  strictly  choice  did  not  constitute  a  vari- 
ance from  the  terms  of  the  offer,  in  view  of 
evidence  that  there  was  no  difference  be- 
tween the  grade  "choice"  and  "strictly  choice" 
potatoes.  Bnnls  Brown  Co.  v.  W.  S.  Hurst  & 
Co.,  82  Pac.  1056,  1059,  1  Cal.  App.  752* 

STRICTISSIMI  JURIS 
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The  rule  that  the  liability  of  a  surety  is 
Btrictlssimi  Juris"  means  that,  when  the 
meaning  of  a  contract  of  indemnity  or  guar- 
anty has  once  been  Judicially  determined  un- 
der the  rule  of  reasonable  construction  appli- 
cable to  all  written  contracts,  then  the  lia- 
bility of  the  surety,  under  his  contract,  as 
so  interpreted  or  construed,  is  not  to  be  ex- 
tended beyond  its  strict  meaning.  Covey  v. 
Schlesswohl,  114  Pac.  292,  60  Colo.  68. 

STRIKE 

See  General  Strike;  Particular  Strike. 

A  "strike"  Is  cessation  of  work  by  em- 
ploy(^s  in  an  effort  to  obtain  more  desirable 
terms.  Iron  Molders*  Union  No.  125  of  Mil- 
waukee, Wla,  V.  Allls-Chalmers  Co.,  166  Fed. 
45,  52,  91  C.  C.  A.  631,  20  L.  R.  A.  (N.  8.) 
316. 

A  "strike"  by  laborers  is  merely  a  combi- 
nation to  quit  work,  and  Is  not  of  itself  il- 
legal, nor  is  the  announcement  by  the  work- 
men of  their  Intention  to  strike  Illegal.  Albro 
J.  Newton  Co.  v.  Erlckson,  126  N,  Y.  Supp. 
949,  951,  70  Misc.  Rep.  291. 

In  the  absence  of  a  contract  obligation, 
an  organized  union  of  employ^  may  strike; 
which  is  done  by  their  ceasing  their  employ- 
ment by  concerted  action,  and  the  "strike** 
may  be  based  on  the  refusal  of  the  employer 
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to  comply  with  the  employes'  demand  for 
the  betterment  of  wages,  conditions,  hours  of 
labor,  the  discharge  of  one  employ^,  the  en- 
gagement of  another,  or  other  considerations 
which  In  good  faith  may  be  believed  to  tend 
toward  the  advancement  of  the  employ^. 
Pierce  v.  Stablemen's  Union,  Local  No.  8,760, 
103  Pac.  324,  327,  156  Cal.  70. 

An  extensive  strike  among  the  anthracite 
coal  miners  of  the  country  during  the  period 
covered  by  a  contract  of  sale  of  bituminous 
coal,  occasioning,  in  part,  a  very  serious 
shortage  of  cars,  was  not  a  "strike''  within 
the  clause  of  the  contract  exempting  seller 
from  the  duty  to  furnish  coal  during  any 
portion  of  the  time  when  prevented  by 
strikes ;  it  being  intended  to  apply  to  strikes 
affecting  the  handling  of  the  output  of  the 
seller's  own  mine.  Consolidated  Coal  Co. 
of  St.  Louis  V.  Jones  &  Adams  Co.,  83  N.  B. 
851,  852,  232  111.  326. 

A  "strike,"  which  is  the  combined  effort 
of  workmen  to  obtain  higher  wages,  or  other 
concessions  from  their  employers,  by  stop- 
ping work  at  a  preconcerted  time  until  their 
demands  are  complied  with,  is  lawful,  where 
the  purpose  of  the  strike  is  to  obtain  some 
benefit  to  the  strikers;  and  so,  where  the 
members  of  a  union  threatened  to  call  a 
strike  unless  workmen  who  refused  to  remain 
in  the  union  were  discharged,  that  act  is  not 
an  unlawful  interference  with  the  rights  of 
the  nonunion  employes,  the  purpose  of  the 
threatened  strike  not  being  to  injure  the  non- 
union employ^,  but  to  protect  the  union,  and 
so  being  different  from  a  boycott,  the  primary 
object  of  which  is  to  inflict  injury  upon  an- 
other. Kemp  V.  Division  No.  241,  Amalga- 
mated Ass'n  of  Street  and  EUectric  Ry.  Em- 
ploy^ of  America,  99  N.  El  380,  303,  256  IlL 
213,  Ann.  Caa  1913D,  347. 

That  the  refusal  of  the  miners  to  work  in 
the  dangerous  and  unminable  part  of  the 
mine,  they  being  continually  at  work  in  the 
other  parts,  Is  not  a  "strike,"  within  the 
meaning  of  the  saving  clause  of  a  mining 
lease  relieving  the  lessee  from  payment  of  the 
specified  minimum  royalty  in  case  of  strikes. 
New  York  Coal  Co.  v.  New  Pittsburgh  Coal 
Co.,  99  N.  B.  198,  208,  86  Ohio  St  140. 

A  general  strike  of  longshoremen,  pre- 
venting the  timely  discharge  of  a  shipment 
is  within  the  strike  clause  of  a  bill  of  lad- 
ing providing  that  the  ships  shall  not  be  re- 
sponsible for  "strikes  and  stoppage  of  labor." 
The  Toronto,  168  Fed.  386,  301. 

In  mining  law 

The  course  of  the  vein  longitudinally,  as 
it  passes  through  the  country,  is  its  "strike," 
and  where  the  dip  of  the  vein  is  vertical,  or 
practically  vertical,  the  line  of  its  ore  bodies 
may  mark  the  line  of  its  strike.  Grand  Cen- 
tral Min.  Co.  V.  Mammoth  Min.  Co.,  83  Pac. 
648,  649,  29  Utah,  490. 
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STRIKE  FROM  DOOKET 

As  dismissal,  see  Dismissal. 

STRIKE  OUT 

See  Motion  to  Strike  Out 

St.  Louis  City  Ordinance  No.  24,582  was 
entitled  an  ordinance  to  amend  section  505  of 
the  Revised  Code  of  St.  Louis  by  ''striking 
out"  said  section  and  inserting  in  lieu  there- 
of a  new  section,  to  be  known  by  the  same 
number.  In  relation  to  the  sale  and  custody 
of  skimmed  milk,  and  providing  penalties  for 
the  violation  thereof,  and  then  provided  that 
section  505  was  "amended  by  striking  out" 
said  section  and  inserting  in  lieu  thereof 
the  following  new  section  bearing  the  same 
number,  proceeding  to  provide  a  new  stand- 
ard for  skimmed  milk  to  be  sold  within  the 
city.  Held,  that  the  term  "strike  out"  as  so. 
used  meant  to  "force  out";  to  "blot  out"; 
"to  efface" ;  'Ito  erase" ;  and  as  so  construed 
connected  itself  with  the  definition  of  repeal ; 
and  hence  there  was  a  repeal  of  section  505 
by  express  terms,  within  City  Charter  of  St. 
Louis,  art.  3,  g  28,  providing  that  an  ordi- 
nance conflicting  with  general  ordinances  of 
prior  dates  shall  not  be  valid  until  the  prior 
ordinances,  or  the  conflicting  parts  thereof, 
are  repealed  by  express  terms.  City  of  St 
Louis  V.  Kellman,  139  S.  W.  443,  446,  235  Mo. 
687. 

STRIKING  DISTANCE 

As  element  of  obstruction  on  railroad 
track,  see  Obstruct — Obstruction. 

STRING  FUSE 

"String  fuse,"  used  by  miners,  is  fuse 
wound  with  string.  Wiita  v.  Interstate  Iron 
Co.,  115  N.  W.  169,  170,  103  Minn.  303,  16 
U  R.  A.  (N.  S.)  12a 

STRINGER 

The  term  ''stringers,**  used  In  relation  to 
a  bridge,  is  used  Interchangeably  with 
"joists,"  and  does  not  include  cross-pieces, 
or  braces,  or  suspension  rods  running  from 
the  cross-pieces  to  the  trusses,  but  only  the 
longitudinal  pieces  running  from  end  to  end 
under  the  floor  of  the  bridge.  Town  of 
Queensbury  v.  Hudson  Val.  Ry.  Co.,  135  N.  Y. 
Supp.  200,  204,  75  Misc.  Rep.  197. 

STRIP 

See  Beaver  Strips. 

A  "strip"  of  glass  is  a  narrow  piece  com- 
paratively long,  and  as  used  in  Tariff  Act 
July  24,  1897,  c.  11  §  1,  Schedule  B,  par.  110, 
30  Stat  158,  imposing  a  certain  duty  on 
strips  of  glass^  includes  prismatic  gauge 
glasses  about  5^  inches  long,  1^  Inches 
wide,  and  five-eighths  of  an  inch  thick.  Unit- 
ed States  V.  Ashcroft  Mfg.  Co.,  176  Fed.  736, 
100  C.  C.  A.  281  (citing  Stand.  Diet.). 
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STRONG 

STRONG  BEER 

"  *  Strong  beer'  is  a  term  now  practically 
obsolete.  It  was  once  in  familiar  use  as  the 
name  of  a  species  of  beer  made  of  malt  and 
hops,  and  so  called  in  order  to  distinguish  it 
from  'small  beer/  which  was  compounded  of 
molasses  and  yeast  with  the  addition  of  ei- 
ther ginger  or  spruce,  and  which  contained  a 
very  small  percentage  of  alcohol.  The 
'strong  beer*  seems  to  have  been  rich  in  the 
intoxicating  principle,  chemical  analysis  (in 
one  of  the  reported  cases)  showing  the  pres- 
ence of  alcohol  in  the  proportion  of  8  per 
cent,  and  the  courts  had  no  difficulty  in  de- 
termining that  such  beverage  was  intoxicat- 
ing liquor,  within  the  meaning  of  tlie  statutes 
on  that  subject,  ftut,  as  it  differed  from  tlie 
lager  beer  of  modem  commerce  both  in  the 
process  of  Its  manufacture  and  in  the  propor- 
tion of  alcohol  contained  (the  latter  being  a 
very  much  lighter  fluid),  the  courts  appear 
to  be  unwilling  to  be  bound,  in  their  judicial 
dealings  with  beer  of  to-day,  by  the  prece- 
dents relating  to  the  beer  of  a  past  genera- 
tion. At  least  there  are  some  declsiouH,  par- 
ticularly in  New  York,  not  explainable  on 
any  other  hypothesis."  Potts  v.  State,  97  S. 
W.  477,  478,  50  Tex.  Cr.  R.  368,  7  L.  R.  A. 
(N.  S.)  194,  123  Am.  St.  Rep.  847  (quoting 
Black,  Intox.  Liq.  pp.  21,  22,  §  17). 

STRONG  HAND 

See  With  Strong  Hand. 


STRUCK  JURY 

See,  also.  Special  Jury. 

Under  V.  S.  1127  (P.  S.  1477),  providing 
that  a  person  drawn  as  juror  from  a  town 
containing  more  than  200  Inhabitants  shall  be 
disqualified  from  serving  again  for  two  years, 
a  plea  In  abatement  filed  at  the  October  term, 
alleging  that  on  a  date  before  the  March  term 
a  certain  juror  was  summoned  as  juror,  and 
attended,  qualified,  and  acted  as  such  thro;i;;h 
the  term,  "without  this,  that  said  f  juror]  was 
during  said  last-mentioned  session  of  said 
court  summoned  as  a  petit  juror  to  serve  at 
said  session  of  court,"  was  demurrable,  be- 
muse not  showing  that  the  juror  was  not 
drawn  as  a  si>ecial  or  struck  juror;  the  alle- 
gation that  he  was  "drawn'*  not  being  suffi- 
cient for  this  purpose,  in  view  of  sections 
1134,  1137  (1484,  14S7).  speaking  of  a  "struck 
jury"  as  "drawn"  and  calling  it  a  "special 
jury."  State  v.  Watennan,  62  Atl.  lOlC, 
1017,  78  Vt.  379. 

STRUCTURAL  IRON 

Where  steel  parts  have  been  assembled 
and  united  into  complete  window  sashes,  they 
have  been  too  far  advanced  in  nmnufncture 
to  permit  their  inclusion  within  the  provision 
«)f  the  Tariff  Act,  relating  to  "structural 
shapes"  of  iron  or  steel  fitted  for  use,  but 


f  must  be   rated  as  manufactures  of  metal. 
Ackerson  v.  United  States,  172  Fed.  303. 

STRUCTURE 

See  New  Structure;  Permanent  Struc- 
ture;  Substructure;   Superstructure. 

Any  other  structure,  see  Any  Other. 

Cut  as  part  of  railroad  structure,  see 
Railroad — Railway. 

Other  structure,  see  Other. 

Under  Rev.  St.  1892,  §  2793,  requiring 
the  assessor  to  examine  all  buildings  and 
structures,  and  section  2730  providing  that 
the  terms  "real  property"  and  "land"  shall  in- 
clude, not  only  land  itself,  but  also  all  build- 
ings,  structures,  and  improvements  thereon, 
the  assessor  must  return  a  list  of  new  struc- 
tures and  affix  a  value  thereto,  and  where  the 
owner  of  a  building  during  the  preceding 
yoar  remodeled  and  reconstructed  it  inter- 
nally, and  also  reconstructed  with  new  ma- 
terial some  or  all  of  its  walls  so  as  to  sub- 
stantially enhance  the  value  of  the  premises, 
the  new  parts  and  the  remodeling  and  im- 
provement of  the  old  should  be  listed,  valued, 
and  returned  by  the  assessor  as  new  struc- 
tures, for  the  word  "structure"  in  the  statute 
is  not  confiuoa  to  a  structure  independent  of 
any  other  existing  building,  but  the  word  in- 
cludes that  which  is  built  or  constructed,  an 
edifice  or  building  of  any  kind,  any  piece  of 
work  artificially  built  up  or  comiK)sed  of  parts 
joined  together  in  some  definite  manner. 
Lewis  V.  State,  GO  N.  E.  980.  983,  69  Ohio  St, 
473  (citing  Cent.  Diet.;  Stand.  DictO. 

Boiler 

A  "structure"  is  defined  to  be  "a  build- 
ing of  any  kind,  but  chiefly  a  building  of 
some    size    and    magnificence;     an    edifice." 
,  While   the   word   "structure"   may   cover   a 
1  great  variety  of  form  and  construction,  yet 
I  when   used   in   connection    with    tiie   words 
I  "house"  and  "building,"  it  is  evidently  in- 
tended to  simply  descilbe  a  variety  of  build- 
ing.   The  word  "structure,"  as  used  in  Labor 
Law,  Laws  1S97,  p.  467,  c.  415,  |  18,  which 
,  provides  that  a  person  employing  another  to 
1  perfoiin  labor  of  any  kind  In  the  erection  or 
alteration  of  a  house,  building,  or  structure 
shall  not  furnish  for  the  i)erformance  of  such 
labor  any  scaffolding  which  is  unsafe  or  im- 
proper, docs  not  include  a  boiler  which  is 
portable  and  may  be  readily  moved  from  place 
to  place,  such  a  boiler  rather  being  an  appli- 
ance in  the  business  for  which  it  is  used. 
Conley  v.  Lackawanna  Iron  &  Steei  Co^  8i< 
N.  Y.  Supp.  123,  125,  94  App.  Div.  149. 


Bnildins 

Barge  Canal  Act  (Laws  1903,  c.  147)  §  4, 
ns  amended,  providing  for  the  appropriation 
by  the  state  of  lands,  "structures,"  and  waters 
for  canal  puri>oses,  relates  only  to  the  acqui- 
sition of  land,  with  structures  and  waters  ap- 
purtenant thereto,  and  does  not  include  a 
sawmill  erected  and  maintained  by  an  indi- 
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vidual  on  state  land  adjacent  to  the  Brie 
Canal;  and  a  contractor  to  perform  the  work 
of  enlargement  required  by  the  barge  canal 
in  the.  vicinity  of  the  mill,  who  demolishes 
the  mill  under  the  direction  of  the  state  en- 
gineer, is  not  liable  to  the  owner  thereof,  but 
the  owner  must  litigate  the  question  of  com- 
pensation before  the  Board  of  Claims  under 
Code  Civ.  Proc.  §  264.  Watson  v.  Empire 
Engiueering  Corp.,  137  N.  Y.  Supp.  231,  233, 
77  Misc.  Rep.  543. 

Car 

Labor  Law  (Consol.  Laws  1909,  c.  31)  § 
18,  provides  that  a  person  employing  or  di- 
recting another  to  i)erform  labor  in  the  re- 
imiring  of  a  house,  building,  or  "structure" 
shall  not  furnish,  erect,  or  cause  to  be  fur- 
nished or  erected,  for  such  labor,  scaflfoldiug, 
**hoists,'*  stays,  or  other  mechanical  contriv- 
ances which  are  unsafe,  and  which  are  not 
such  as  to  give  proper  protection  to  a  person 
so  employed  or  engaged.  Held  that,  where  a 
car  repairer  was  injured  by  the  breaking  of 
the  handle  of  a  ratchet  Jack  with  which  the 
body  of  a  freight  car  had  been  hoisted  to  per- 
mit repairs  on  the  trucks,  as  the  body  was  be- 
ing lowered,  the  Jack,  while  not  a  "hoist" 
within  the  statute,  is  nevertheless  a  "me- 
chanical contrl^nce"  furnished  by  the  rail- 
road company  for  plaintiff*s  use,  and  the  car 
was  a  "structure"  as  to  which  the  jack  was 
being  used;  and  hence  the  defecttve  jack  was 
within  the  statute.  Corbett  v.  New  York 
Cent  &  H.  R.  R.  Co.,  135  ^.  Y.Supp.  137, 139, 
151  App.  Div.  159. 

A  passenger  car  undergoing  repairs  is  a 
"structure,"  within  Labor  Law  (Laws  1897,  p. 
467,  c.  415,  §  18),  providing  that  a  person  em- 
ploying another  to  perform  labor  in  the  erec- 
tion, repairing,  altering,  or  painting  of  a 
house,  building  or  "structure"  shall  not  fur- 
nish or  erect  any  improper  or  defective  scaf- 
folding, etc.  The  word  "structure"  should  not 
be  construed  as  limited  by  the  words  "house" 
and  "building,"  but  was  intended  to  embrace 
all  "structures"  which,  like  unto  a  house  or 
building,  require  the  use  of  scaffolds,  hoists, 
stays,  or  ladders  in  their  construction,  altera- 
tion, or  repair.  Caddy  v,  Interborough  Rapid 
Transit  Co.,  110  N.  Y.  Supp.  162, 163, 125  App. 
Div.  681;  Id.,  88  N.  B.  747,  195  N.  Y.  415,  30 
L.  B.  A.  (N.  S.)  30. 

Derrick 

Defendant  engaged  in  sewer  construction 
maintained  as  a  part  of  its  e<iuipnieut  a  stiff- 
leg  derrick  supported  by  guy  cables  running 
from  the  top  of  the  mast  to  anchorages  in  the 
ground.  The  guy  cables  were  usually  tested 
every  morning,  as  there  was  danger  that  they 
might  be  loosened,  which  would  cause  the  der- 
rick to  fall,  but  such  examination  was  not 
made  on  the  morning  when  intestate,  a  hoist- 
ing engineer,  was  killed  by  the  fall  of  the  der- 
rick due  to  the  loosening  of  the  bolts  on  the 
spliced  cable.  Held,  that  such  derrick  was  a 
"structure"  within  Labor  Law  (Consol.  Laws 


1009,  c.  $1)  §  IS,  prohibiting  any  employer  from 
furnishing  unsafe  mechanical  contrivances, 
the  word  "structure"  including  "that  wlilch 
is  built  or  constructed,"  "any  production  or 
piece  of  work  artificially  built  up  or  com- 
posed of  parts  joined  together  in  some  defi- 
nite manner,  whether  above  or  below  ground," 
and  that  the  fall  of  the  derrick  due  to  a  fail- 
ure to  inspect  the  splicing  for  more  than  24 
hours  constituted  actionable  negUgence.  Ste- 
vens V.  Stanton  Const.  Co.,  137  N.  Y. 'Supp. 
1024,  1025,  153  App.  Div.  82. 

Labor  Law  (Laws  1901,  c.  257)  |  1  (Sun- 
horn's  St.  Supp.  1906,  §  1630—81),  provides 
that  a  person  employing  another  in  labor  of 
any  kind  in  erecting,  repairing,  altering,  or 
painting  of  a  house,  building,  or  structure 
shall  not  furnish,  for  the  performance  of  such 
labor,  scaffolding,  hoists,  stays,  ladders,  or 
other  mechanical  contrivances  which  are  un- 
safe, and  which  are  not  bo  constructed,  placed, 
and  operated  as  to  give  proper  protection  to 
the  life  and  limb  of  a  person  so  employed. 
Held  that,  as  "structure,"  as  used  in  such 
act,  included  work  below  as  well  as  above 
ground,  and  the  word  "erecting"  was  used  in 
its  broad  sense  to  mean  the  creating  of  a  par- 
ticular thing  Out  of  its  parts,  an  action  for 
injury  to  an  employ^  by  the  collapse  of  a  der- 
rick used  to  lower  sections  of  water  main 
pipe  into  place  in  a  trench  dug  to  receive  it 
was  within  the  statute;  the  derrick  being 
within  the  prohibited  instrumentalities,  the 
setting  up  of  the  water  main  an  "erection," 
and  the  putting  in  of  new  pipes  an  "alter- 
ing," and  the  waterworks  system  a  "struc- 
ture" within  the  meaning  of  the  act.  Kosi- 
dowski  V.  City  of  Milwaukee,  139  N.  W.  187, 
188,  152  Wis.  223. 

Under  Code  1899,  c.  75,  |  3,  pro\iding 
that  every  materialman  furnishing  any  ma- 
terial for  the  construction  of  any  house  or 
other  structure  shall  have  a  lien  to  secure 
the  payment  of  the  value  of  any  material  on 
such  house  or  other  structure  and  on  the  in- 
terest of  the  owner  in  the  land  on  which  the 
same  may  stand,  an  oil  well  derrick  erected 
by  a  lessee  for  the  purpose  of  the  lease  is  a 
"structure"  on  which  materialmen  are  en- 
titled to  a  lien  for  materials  furnished.  Show- 
alter  V.  Lowndes,  49  S.  E.  448,  56  W.  Va.  462, 
3  Ann.  Cas.  1006  (citing  Loonle  v.  Hogan,  9 
N.  Y.  435,  61  Am.  Dec.  683,  note;  Lyon  v.  Mc- 
Guffey,  4  Pa.  126,  45  Am.  Dec.  675,  note). 

Fill 

A  deed  for  a  lot  eight  feet  below  the 
street  contained  a  condition  that  the  pur- 
chaser would  not  build  any  "structure  or 
building"  within  four  feet  of  the  sidewalk. 
Held,  that  filling  up  the  lot  with  dirt  up  to 
the  sidewalk  would  be  putting  a  "structure" 
within  four  feet  of  the  sidewalk.  Clement's 
AdnVrs  v.  Putnam,  35  Atl.  181,  68  Vt.  285. 

Maohine 

Raw  material  used  to  construct  a  ma- 
chine or  other  structure,  if  resolved  into  its 
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original  elements  as  lumber,  etc.,  could  be 
shipped  as  such;  but  the  machine  or  struc- 
ture would  be  classified  as  a  "structure." 
Hardaway  v.  Southern  Ry.  Co.,  73  S.  B.  1020, 
1025,  90  S.  G.  475,  Ann.  Gas.  1913D,  266. 


«(( 


'Structures**  used  in  mining  operations 
as  passageways  for  miners  working  in  a  drift 
come  v^thiu  the  rule  making  a  mineowner 
liable  tor  injuries  to  his  employes,  caused  by 
a  defect  in  the  material  or  construction  of  a 
structure  which  could  have  been  avoided  by 
using  ordinary  care.  Jackson  v.  Yak  Mining, 
MiUing  &  Tunnel  Go.,  119  Pac.  1058,  1060,  51 
Colo.  551. 

Railroad  traoks 

The  lowering  of  tracks  of  elevated  and 
trolley  roads  on  the  terminal  of  a  bridge  is 
within  the  labor  law  (Laws  1897,  p.  461,  c.  415), 
requiring  the  use  of  safe  and  suitable  mechani- 
cal contrivances,  so  constructed,  placed,  and 
operated  as  to  give  proper  protection  to  one 
employed  in  performing  labor  in  the  repairing 
or  altering  of  a  "structure.**  Flanagan  v.  F. 
W.  Garlin  Const  Co.,  118  N.  Y.  Supp.  953, 
956,  134  App.  Dlv.  236. 

Sisn 

A  sky  sign  erected  on  the  roof  of  a  build- 
ing for  the  purpose  of  advertising  is  a  "struc- 
ture," within  the  meaning  of  New  York  char- 
ter and  ordinances  providing  for  the  regula- 
tion of  the  erection  of  buildings  and  struc- 
tures, and  hence  subject  to  control  thereby. 
City  of  New  York  v.  M.  Wineburgh  Advertis- 
ing Co.,  107  N.  Y.  Supp.  478,  483,  122  App. 
Dlv.  748;  Kobbe  Co.  v.  aty  of  New  York,  107 
N.  Y.  Supp.  489,  122  App.  Dlv.  755. 

Spillway 

Plaintiff  bid  a  certain  price  i)er  cubic 
yard  for  the  construction  of  an  earthen  dam 
according  to  specifications  defining  the  dam 
as  an  earthen  "structure,**  and  which  used 
the  word  "structure**  in  defining  the  elevation 
and  slope  of  the  work  to  refer  only  to  the 
dam  as  such,  and  which  also  provided  that 
the  contractor  should  excavate  the  earth  at 
one  end  of  the  dam  to  form  a  spillway,  plac- 
ing the  earth  taken  from  the  spillway  into 
the  dam,  and  which  further  provided  that  the 
contractor  should  make  his  bid  cover  a  price 
per  cubic  yard  for  all  work  put  in  the  struc- 
ture. Held,  that  the  the  word  "structure** 
did  not  include  the  spillway,  but  that,  as  the 
contractor  by  placing  the  material  taken 
therefrom  into  the  dam  would  not  lose  any- 
thing, he  was  not  entitled  to  recover  for  ex- 
cavating the  spillway.  McMillen  t.  Mait 
(Tex.)  149  S.  W.  270,  272. 

Vessel 

A  sea-going  vessel  In  dry  dock  undergoing 
repairs,  while  being  painted,  is  a  "structure,'* 
within  Labor  Law,  g  18,  regulating  the  scaf- 
folding to  be  erected  for  the  use  of  persons 
employed  in  painting  a  house,  building,  or 
structure,  etc.    Gruner  t«  Texas  Go.,  117  N. 


Y.  Supp.  741,  742,  133  App.  Div.  413.  And  so 
is  a  vessel  in  attaching  iron  plates  at  which 
workmen  are  employed.  Herman  v.  P.  H. 
Fitzgibbons  Boiler  Co.,  120  N.  Y.  Sui^.  1074, 
1075,  136  App.  Div.  286. 

STUD  PIN 

As  pin,  see  Piik 

STUDENT 

A  franchise  granted  an  electric  railroad 
company  provides  that  "school  children*'  go- 
ing to  and  returning  from  school  shall  ride 
for  half  fare.  Rem.  &  BaL  Code,  §|  4317, 
4333,  and  4366  speak  of  those  attendlnir  the 
State  University,  the  State  College,  and  nor- 
mal schools  as  "students,**  and  in  chapter  8, 
§  4406,  where  common  schools  are  defined,  the 
Legislature  adopts  the  word  ''children.**  In 
section  4714,  under  the  title  "Compulsory  Edu- 
cation,** the  law  refers  to  "child**  or  "chil- 
dren.** Held  that,  as  the  common  accepta- 
tion of  the  words  "school  children'*  is  chil- 
dren attending  the  common  school.  It  must  be 
considered  that  the  parties  had  that  in  mind 
at  the  time  of  the  granting  of  the  franchise, 
so  that  students  at  the  State  University  and 
of  business  colleges  would  not  be  entitled 
thereunder  to  ride  for  half  fare.  State  ex 
rel.  City  of  Seattle  v.  Seattle  Electric  Co.,  128 
Pac.  220,  221,  71  Wash.  213,  43  L.  B.  A.  (N.  S.) 
172. 

Student  la  'office  of  attorney 

Under  the  rule  of  practice  requiring  that 
an  applicant  for  admission  to  the  bar,  who 
has  not  received  a  classical  education  or 
studied  at  a  law  school,  must  have  ''studied 
law  three  years  in  the  office  of  an  attorney 
and  counselor  at  law,**  an  applicant  who  had 
filed  notice  in  the  clerk  of  court*s  office  that 
he  had  registered  as  a  law  student  in  the  of- 
fice of  an  attorney  of  the  court,  and  who  for 
three  years  thereafter  received  Instructioa 
from  such  attorney,  and  studied  under  his  di- 
rection, was  not  entitled  to  take  an  examina- 
tion for  admission  to  the  bar,  where,  during 
such  three  years,  he  was  not  in  attendance  at 
the  office  during  the  daytime,  but  was  em- 
ployed during  the  working  hours  of  the  day 
as  clerk  in  a  department  store.  In  re  Boe- 
worth,  68  Atl.  316,  28  R.  I.  462. 

STUDEITT  BRAKEKAK 

As  employ^,  see  Employ& 

STUMP 

See  At  the  Stump. 

Drawing  the  stumps,  see  DrawlnSi 

STXTMPAGE 

The  word  "stumpage**  is  defined  to  mean 
timber  standing  in  the  tree,  and  the  standing 
timber  on  land  is  commonly  called  ''stamp- 
age."  It  is  also  a  term  used  to  express  the 
compensation  paid  by  the  purchaser  for  stand- 
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Ing  timber  to  be  cut  and  removed  by  him. 
Clapusd  y.  Clark,  106  Pac.  436,  438,  12  CaL 
App.  44. 

'^Stumpage"  being  a  term  used  to  express 
the  price  paid  by  the  purchaser  for  standing 
trees  to  be  severed  from  the  soil  and  convert- 
ed into  timber  or  logs  by  the  purchaser,  notice 
of  a  claim  for  "stumpage"  is  not  notice  of  a 
claim  of  lien.    Ray  v.  A.  Schmidt  &  Co.,  66  S. 

E.  1035,  1036,  7  Ga.  App.  380  (quoting  7  Words 
and  Phrases,  p.  6703). 

gTimPAGE  SGAIiE 

Where  a  company  is  authorized  to  col- 
lect tolls  on  logs  driven  over  its  dams  at  a 
specified  rate  "stumpage  scale,"  and  the  par- 
ties to  a  contract  do  not  agree  upon  a  sur- 
veyor or  scaler  to  determine  the  quantity  of 
logs  driven,  there  Is  an  implied  contract  that 
they  would  be  bound  by  a  scale  made  ae- 
cording  to  the  method  customarily  adopted  by 
surveyors  or  scalers  and  between  landowners 
and  operators  and  recognized  as  the  "stump- 
age  scale."    Madunkeunk  Dam  &  Imp.  Co.  v. 

F.  £.  AUen  Qothing  Co.,  66  Ati.  537,  538^  102 
Me.  257. 

STUMPAGE  VALUE 

The  "stumpage  value*'  of  a  tree  is  merely 
the  value  of  a  tree  of  standing  timber.  Stan- 
ley V.  Livingston,  71  S.  K.  878,  879,  9  Ga.  App. 
523. 

In  an  action  for  the  value  of  logs  wrong- 
fully taken  from  the  plaintiff's  land,  the 
"stumpage  value"  which  is  the  value  on  the 
land  at  the  time  of  cutting  was  the  lowest  and 
most  favorable  measure  of  damages  appli- 
cable, and  was  properly  applied.  Quigley 
Furniture  Ca  v.  Rhea,  76  S.  B.  330,  334,  114 
Va.  271. 

STUPIDLY  DRUNK 

See  Drunk. 

STYLE 

STTIiE  AND  NATtTRE 

A  statute  requiring  a  Justice  to  enter  in 
his  docket,  the  "style  and  nature  of  the  ac- 
tion" is  not  met  by  a  recital  on  "breach  of 
contract"  or  "action  of  covenant.**  Stokes  v. 
Coonis,  4  N.  J.  Law,  159. 

SUBAGENT 

When  an  agent  employs  another  person 
to  assist  him  in  transacting  the  affairs  of  his 
principal,  the  person  so  euii^loyed  is  a  "sub- 
agent";  and  authority  to  appoint  a  subagent 
is  usually  implied  where,  from  the  nature  of 
the  agency,  such  employment  is  necessary, 
and  where  the  agent  has  authority  to  employ 
Bubagents  he  will  not  be  liable  for  the  acts 
or  omissions  of  the  subagent,  unless  in  the 
appointment  he  is  guilty  of  fraud  or  co-op- 
erates with  the  subagent  in  such  acts  or  o:"is- 
Bions;   and  this  rule  seems  to  be  in  accord- 


I  ance  with  Civ.  Code,  §t  1699-1701,  providhig 
that  an  agent,  unless  specially  forbidden  to 
do  so,  can  delegate  his  powers  when  the  act 
is  purely  mechanical,  or  Is  such  that  the 
agent  himself  cannot  perform  it,  or  when  it 
is  in  accordance  with  the  usage  of  the  place 
or  when  such  delegation  is  specially  author- 
ized; and  if  the  agent  employs  a  subagent 
without  authority  he '  makes  ,8uch  subagent 
his  agent ;  but  a  subagent  lawfully  appointed 
represents  the  principal  in  the  same  manner 
with  the  original  agent  Fa  use t  v.  Garden 
City  State  Bank,  123  N.  W.  686.  688,  24  S.  D. 
248. 

Where  one,  employed  by  defendant  as 
general  help  on  her  ^farm,  and  authorized  to 
cut  and  haul  logs  to  plalntiff*s  sawmill,  em- 
ployed another  to  help  cut  and  haul  logs,  such 
other  was  the  agent  of  defendant,  whose 
knowledge  of  plaintiff's  rule  that  yard  logs 
or  logs  containing  iron  would  not  be  sawed 
would  be  imputed  to  defendant,  rendering 
her  liable  for  the  breaking  of  a  saw,  due  to 
its  striking  iron  in  a  yard  log  delivered.  Mer- 
ritt  V.  Huber,  114  N.  W.  627,  628,  137  Iowa, 
135. 

SUBCONTRACT 

A  "subcontract*'  is  one  made  under  a 
previous  contract.  Ryndak  v.  Seawell,  76 
Pac.  170,  173,  13  Okl.  737. 

SUBCONTRACTOB 

A  **subcontract"  is  defined  to  be  "a  con- 
tract by  one  who  has  contracted  for  the  per- 
formance of  labor  or  service  with  a  third 
party  for  the  whole  or  part  performance  of 
that  labor  or  service."  The  term  "subcon- 
tactor,"  therefore,  is  not  inappropriate  to 
designate  one  who  has  contracted  with  the 
principal  contractor  to  perform  the  whole 
as  well  as  a  part  of  the  service  which  the 
latter  has  undertaken  to  perform.  Smith  v. 
Wilcox.  74  Pac.  708,  709,  44  Or.  323  (citing 
Bouv.  Law  Diet.). 

A  "subcontractor"  is  one  who  has  enter- 
ed into  a  contract,  express  or  implied,  to  per- 
form an  act,  with  a  person  who  has  already 
contracted  for  its  performance.  Fosburgh 
Co.  V.  Hampden  County,  90  N.  E.  851,  854, 
204  Mass.  494. 

A  "subcontractor**  is  an  undercontractor, 
one  who  takes  under  the  original  contract, 
and  is  to  perform  in  accordance  with  such 
original  contract  People,  for  Use  of  Davis, 
V.  Campfleld,  114  N.  W.  659,  660,  150  Mich. 
675. 

One  who  did  grading  on  a  railway  road- 
bed, which  work  was  orally  sublet  to  him 
through  his  father  by  the  original  contractor, 
the  subcontract  being  made  for  his  benefit, 
and  he  using  his  own  grading  outfit  and  pay- 
ing the  laborers  with  his  own  money,  wa.s 
a  "subcontractor"  within  the  laborers'  lien 
law,  giving  a  subcontractor  a  lien  for  materi- 
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al  furnished  and  labor  performed  in  construc- 
tion of  a  railroad.  Owen  v.  Cox,  126  N.  W. 
658,  659,  86  Neb.  851. 

A  party  agreeing  to  do  work  for  a  con- 
tractor according  to  the  plans  and  specifica- 
tions of  the  original  contract  is  a  "subcon- 
tractor" within  the  meaning  of  Pub.  Acts 
1905,  No.  187,  providing  that  such  subcontrac- 
tor shall  give  notice  of  his  claim  to  the  board 
of  city  officers  authorizing  the  con?**  ruftion 
work,  before  he  can  recover  on  the  contrac- 
tor's bond,  required  to  be  given  by  the  act. 
People,  for  T'se  of  Buhl  Sons  Co.,  v.  Finn, 
127  N.  W.  701,  705,  162  Mi -h.  481. 

A  firm  employed  by  subcontractors  to 
work  on  any  part  of  a  i-allroad  bed  covered 
by  the  subcontract  on  which  they  might  be 
directed  to  work  was  not  a  * 'subcontractor" 
within  a  provision  of  the  contract  of  employ- 
ment, providing  that  all  subcontracts  should 
be  written  on  forms  identical  with  the  origi- 
nal contract  and  a  duplicate  delivered  to  the 
chief  engineer  of  the  company,  so  as  to  in- 
validate the  firm's  contract  of  employment 
and  deprive  it  of  a  Hen,  under  R?v.  St.  l'^99, 
{  4239  (Ann.  St.  1900,  p.  2324),  allowing  liens 
against  railroads  in  t&vor  of  persons  doing 
work  in  constructing  and  improving  roadbeds 
or  furnishing  materials  for  them,  provided 
such  work  is  performed  in  accordance  with 
a  contract  with  the  railway  or  its  subcon- 
tractors. vRankin  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  129  S.  W.  755,  758,  150  Mo.  App.  32. 

Lien  Law  (Laws  1897,  p.  516,  c.  418)  {  2, 
defines  a  "subcontractor"  as  one  who  enters 
into  a  contract  for  the  improvement  of  real 
property  with  a  contractor,  and  defines  a 
"materialman"  as  any  person  other  than  a 
contractor  who  furnishes  material  for  the 
improvement.  Held,  that  one  agreeing  with 
contractor  to  install  a  system  of  temperature 
regulation  in  a  building,  involving  l^oth  the 
performance  of  labor  and  furnishing  of  ma- 
terials was  a  subcontractor  within  the  stat- 
ute. Herrmann  &  Grace  v.  City  of  New 
York,  114  N.  Y.  Supp.  1107,  1112,  130  App. 
Div.  531. 

Under  Laws  1897.  p.  514,  c.  418,  §  3,  giv- 
ing a  lien  to  a  "contractor,  subcontractor,  la- 
borer, or  materialman,  who  performs  labor 
or  furnishes  material  for  the  improvement  of 
real  property,"  the  terms  **con tractor,"  "sub- 
contractor," "laborer,"  and  "materialman," 
while  they  refer  primarily  to  the  man  who 
has  a  formal  contract  with  the  owner,  or  a 
subcontractor,  with  the  contractor,  or  who 
performed  manual  labor  or  furnished  mate- 
rial, also  embrace  the  man  who  buys  the  la- 
bor and  material  which  enter  into  the  im- 
l)rovement.  Kerwin  v.  Post,  104  N.  Y.  Supp. 
1005,  1007,  120  App.  Div.  179. 

As  oontraetor 

See  Contractor. 

Am  journeyman 

See  Journeyman* 


An  laborer  or  operatiTO 
As  laborer,  see  Laborer. 

A  "subcontractor."  under  the  mechanic's 
lien  law  (Gen.  St.  1909,  §  6246  [Code  Civ. 
Proc.  §  651]),  is  one  who  takes  from  the  con- 
tractor a  specified  part  of  the  work;  but  a 
day  "laborer"  works  under  an  agreement 
with  the  contractor,  and  Is,  in  one  view,  al- 
so a  subcontractor.  Rankin  v.  Rankin,  122 
Pac.  1120,  1122,  88  Kan.  899. 

A  laborer  working  by  the  day  is  not  a 
"subcontractor"  within  the  rule  that  a  sub- 
contractor is  bound  to  accept  payment  as 
provided  in  tbe  principal  contract,  but  is  en- 
titled to  a  mechanic's  lien  as  a  laborer,  un- 
der the  express  provisions  of  Burns'  Ann.  St 
1908,  §  8295.  Johnson  v.  Siiencer,  96  N.  E. 
1041,  1042,  49  Ind.  App.  166  (citing  5  Words 
and  Phrases,  p.  3964). 

A  building  contract  requiring  the  con- 
tractor to  file  receipts  with  the  surerintend- 
ent  and  owner  showing  that  each  sut)Contrac- 
tor  had  been  paid  in  full  to  the  amount  of  the 
estimates,  as  per  the  certificate  of  the  pre- 
vious month,  etc.,  does  not  require  the  superin- 
tendent or  the  owner  to  exact  receipts  for  all 
claims  for  labor  and  material,  a  * 'subcontrac- 
tor" being  one  who  takes  from  the  principal 
contractor  a  specific  part  of  the  work,  and 
does  not  include  laborers  or  materialmen. 
Y.  M.  C.  A.  of  North  Yakima  v.  Gibson,  108 
Pac.  766,  7G9,  58  Wash.  307. 

Ae  materialman 

See  Materialman. 

A  "subcontract"  is  one  made  under  a 
previous  contract,  and  a  "subcontractor"  Is 
one  who  takes  a  portion  of  a  contract  from 
the  principal  contractor.  Where  M.  enters 
Into  a  contract  with  R.,  agreeing  to  furnish 
all  material  and  construct  a  building  for  R., 
and  S.,  a  materialman,  having  knowledge  of 
the  contract  of  M.,  makes  a  contract  In  rela- 
tion thereto  with  M.  to  furnish  the  material 
for  such  building  with  the  understanding 
that  the  material  is  to  be  used  by  M.  In  the 
construction  of  the  building  for  R.,  S.  thereby 
becomes  a  sulicontractor,  within  the  mean- 
ing of  the  mechanic's  lien  law,  and,  if  the 
material  Is  actually  used  In  the  construction 
of  the  building,  S.  is  entitled  to  a  mechan- 
ic's lien  as  a  subcontractor.  Ryndak  v.  Sea- 
well,  76  Pac.  170,  173,  13  Okl.  737. 

One  furnishing  all  the  stone  for  a  build- 
ing Is  a  materialman,  and  not  a  "subcontrac- 
tor," taking  from  the  principal  contractor  a 
specific  part  of  the  work,  though  the  stone 
is  finished  and  ready  for  use  at  the  time  of 
its  delivery,  and  so  is  entitled  to  a  lien  for 
materials,  independently  of  Act  March  6, 
1900  (Acts  1901),  c.  116),  giving  a  Hen  to  sub- 
contractors. Foster  Lumber  Co.  v.  Sl^ima 
Chi  Chapter  House  of  De  Pauw  Uuiversltv. 
J  97  N.  K.  801,  SaS,  49  Ind.  App.  528. 
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There  can  be  such  relation  as  a  subcon- 
tractor to  a  subcontractor;  and  the  fact  that 
subcontractors  were  materialmen  did  not  pre- 
vent them  from  bein^  "subcontractors"  with 
nil  of  the  lien  rights  as  such.  Knapp  Bros. 
Mfg.  Co.  V.  Kansas  City  Stock  Yards  Co.  of 
Missouri,  152  S.  W.  119,  122,  168  Mo.  App. 
146. 

A  company  which  merely  sold  steam 
radiators  to  the  contractors,  but  performed 
no  work  on  the  building,  was  a  "material- 
man" and  not  a  "subcontractor,"  within 
Lien  Law  (Laws  1S97,  p.  516.  c.  418)  §  2,  defin- 
ing those  terms.  Utrrmanu  iSc  Grace V  City 
of  New  York,  114  N.  Y.  Supp,  1107,  1112,  1,30 
App.  Div.  531. 

A  written  order  for  oak  flooring,  placed 
with  defendant  by  the  general  contractor, 
contained  the  words.  **Charge  contract  1,- 
981'C-5,"  and  another  order  to  defendant  re- 
cited that  it  covere:!  the  furnishing  and  de- 
livery at  the  owner's  switch  of  oak  flooring 
for  a  contract  known  in  the  contractor's  of- 
fice as  "1,981,"  which  was  the  contract  be- 
tween the  general  contractor  and  the  owner. 
Lien  Law  (Laws  1897,  p.  515.  c.  418)  §  ^phe- 
fines  a  "subcontractor"  as  one  who  enters 
into  a  contract  with  a  contractor  for  the  im- 
provement of  real  property,  and  defines  a 
"materialman''  as  any  person  other  than  a 
contractor  who  furnishes  material  for  such 
improvement.  Held,  that  defendant  was  a 
materialman,  and  not  a  subcontractor;  the 
mere  knowledge  that  the  material  was  used 
by  the  contractor  in  the  performance  of  a 
certain  contract  being  insuttlcient  to  make 
him  a  subcontractor.  Hcdden  Const.  Co.  v. 
Proctor  &  Gamble  Co.,  114  N.  Y.  Supp.  1103, 
1105,  62  Misc.  Rep.  129. 

Where  plaintiff  furnislied  materials  for 
defendant's  building  nnder  a  contract  with 
defendant,  and  not  with  the  contractor, 
plaintiff  was  not  a  "subcontractor"  defined  by 
Kirby's  Dig.  §  4993,  to  include  ail  persons 
furnishing  work  or  material,  except  under 
contracts  directly  with  the  owner,  etc.,  but 
was  an  original  contractor,  and  therefore 
entitled  to  a  mechanic's  lien  without  giving 
the  notice  required  of  subcontractors  by  sec- 
tion 4976.  Lelfer  Mfg.  Co.  v.  Gross,  124  S. 
W.  ia39,  1041,  a3  Ark.  277. 

Where  a  contract  for  the  cari)enter  work 
of  a  building  reciuired  "Davis  or  other  equal 
steel  stiffeners"  for  window  frames,  and  the 
contractor  sublet  the  contract  for  the  instal- 
lation of  the  window  frames,  and  relator 
agreed  to  furnish,  but  not  to  install,  the 
stiffeners  in  accordance  with  meusurements 
furnished  him  by  the  subcontractor,  and  not 
in  accordance  with  the  specifications  of  the 
original  contract,  relator  was  a  "material- 
man," and  not  a  "subcontractor,"  and  was 
therefore  entitled  to  recover  on  the  contrac- 
tor's bond  given  under  Comp.  Laws,  §f  1074S- 
10745,  requiring  contractors  of  public  buHd- 
ings  to  give  security  for  the  payment  of  ma- 


terial furnished  therefor.  People,  for  Use 
of  Davis,  V.  Campfleld,  114  N.  W.  659,  660, 
160  Mich.  675. 

Labor  Law  (Laws  1897,  p.  462,  c.  415,  |  3) 
as  amended  by  Laws  1899,  p.  117?,  c.  567, 
Laws  1900,  p.  638,  c.  298,  and  Laws  1906,  p. 
1394,  c.  506,  providing  that  every  contract 
with  the  state  or  a  municipal  corporation.  In- 
volving the  employment  of  laborers,  work- 
teen,  or  mechanics  shall  stipulate  that  no 
such  laborer,  etc.,  in  the  employ  of  the  con- 
tractor, subcontractor,  or  other  person  doing 
Or  contracting  to  do  the  whole  or  a  part  of 
the  work  embraced  in  the  contract,  shall  be 
permitted  or  required  to  work  more  than 
eight  hours  a  day,  or  be  paid  less  than  the 
prevailing  rate  of  wages  of  the  locality  in 
which  the  work  is  to  be  done,  and  shall  be 
void  unless  such  stipulation  is  observed,  does 
not  Include  labor  employed  in  the  production 
of  raw  material  necessary  for  municipal 
buildings  and  works,  and  a  manufacturer 
supplying  manufactured  doors,  windows,  and 
other  manufactured  woodwork  to  a  contrac- 
tor for  the  erection  of  a  municipal  building 
in  the  dty  of  New  York  was  not  a  "subcon- 
tractor" within  the  meaning  of  the  act,  and 
hence  the  fact  that  such  manufacturer  em- 
ployed workmen  more  than  eight  hours  a 
day,  and  paid  them  less  than  the  prevailing 
rate  of  wages  in  New  York  City,  did  not  affect 
the  validity  of  the  contract;  the  fact  that  the 
contractor  agreed  to  forfeit  payments  if  he 
violated  the  law  being  immaterial.  Bohnen 
V.  Metz,  111  N.  Y.  Supp.  196,  198,  126  App. 
Div.  807. 

As  mechajiio 

See  Mechanic, 
Snboontraotor  of  snbeontraotor 

A  "subcontractor"  of  a  subcontractor  Is 
not  entitled  to  a  lien  under  a  statute  relating 
to  liens  of  mechanics  and  others,  and  confin- 
ing the  lien  to  artisans,  laborers,  contrac- 
tors, and  "subcontractors."  Vandenberg  v. 
P.  T.  Walton  Lumber  Co.,  92  Pac.  149,  150, 
19  Okl.  169. 

A  "subcontractor"  is  one  who  contracts 
^ith  a  principal  contractor  to  do  work  em- 
braced in  the  latter's  contract;  that  is,  ob- 
viously, some  one  who  contracts  to  execute 
some  integral  part  of  the  work  covered  by 
the  scheme  of  the  principal  contract  A 
•^subcontractor"  is  one  who  takes  a  part  or 
tlie  whole  of  the  work  from  the  prlnciiml 
contractor.  Thus  onei^ho  contracts  with  a 
subcontractor  to  have  the  sole  hauling,  at  a 
certain  amount  per  hundredweight,  of  all 
the  cement  needed  for  the  structure,  not  be- 
ing bound  to  personal  service,  and  the  amount 
of  work  requiring  assistants,  is  not  an  em- 
ploy §  but  a  "subcontractor"  of  the  subcon- 
tractor, and  therefore  not  within  Rev.  St. 
1898,  §§  3314,  3315,  giving  a  lien  to  a  princi- 
pal contractor,  subcontractor,  or  employ6  of 
either  who  performs  any  work  or  labor  for, 
in,   or   about   the   erection   or   construction. 


8UBCONTBACTOB 


728 


SUBDIVISIOK 


Farmer  v.  St  Croix  Power  Co.,  ^  N.  W.  830, 
834,  U7  Wis.  76,  98  Am.  St  Rep.  914  (quoting 
and  adopting  definitions  in  Stand.  Diet  and 
Cent  Diet). 

Burns*  Ann.  St  1901,  (  7265,  declares 
that  all  persons  who  shall  perform  labor  In 
building  bridges  or  other  structures  in  the 
construction  or  repair  of  any  railroad, 
whether  under  a  contract  with  the  railroad 
corporation,  or  a  contract  with  any  person, 
corporation,  or  company  engaged,  as  lessee, 
contractor,  "subcontractor,"  or  agent  of  such 
railroad  company,  in  constructing  or  repair- 
ing any  such  railroad,  shall  have  a  lien. 
Held,  that  such  section  conferred  a  lien  on 
laborers  employed  for  railroad  construction 
by  a  subcontractor  in  the  second  degree; 
such  work  being  performed  in  pursuance  of 
recognized  authority  originally  emanating 
from  such  railroad  corporation.  Pere  Mar- 
quette B.  Co.  V.  Baertz,  74  N.  E.  51-65,  36 
IndL  App,  408;  Pere  Marquette  B.  Co.  y. 
Smith,  74  N.  E.  545,  86  Ind.  App.  439. 

SUBDISTRICT 

Code  Supp.  1907,  (  1989a23,  provides  that 
if  any  person  owns  lands  within  a  drain- 
age district  which  has  been  assessed  for  bene- 
fits, and  which  is  separated  from  the  ditch  by 
the  land  of  others,  and  shall  desire  to  drain 
his  land  across  the  land  of  such  others  into 
the  ditch,  and  shall  be  unable  to  agree  on  the 
terms  on  which  he  may  enter  on  their  lands 
and  construct  such  ditch,  he  may  file  a  peti- 
tion, asking  the  board  of  supervisors  to  es- 
tablish a  subdistrict  within  the  limits  of  the 
original  district  to  secure  more  complete 
drainage,  describing  the  l^nds  to  be  affected, 
and  that  all  other  proceedings  shall  be  the 
same  as  provided  for  the  establishment  of 
original  districts.  By  Acts  33d  Gen.  Assem. 
c.  118,  §  22,  it  was  provided  that  additional 
lands  within  any  district  which  were  benefit- 
ed by  an  Improvement  might  be  included 
therein.  Held,  that  the  terms  "subdistrict" 
and  "original  district"  in  section  1989a23 
were  used  in  contradistinction  to  each  other, 
the  term  "original  district"  not  having  been 
used  in  the  earlier  statute  in  contradistinc- 
tion to  the  annexed  territory  provided  for  by 
section  1989a54,  as  added  by  Acts  33d  Gen. 
Assem.  c.  118,  (  22;  and  hence  the  phrase 
"within  the  limits  of  the  original  district" 
in  section  1989a23  must  be  deemed  as  ap- 
plicable to  annexed  territory  as  to  the  lands 
originally  included  Irf'the  district,  so  that  it  is 
not  necessary  to  the  annexation  of  territory 
to  a  district  that  it  shall  have  been  within 
the  original  territory.  Bird  v.  Board  of 
Sup'rs  of  Harrison  County,  135  N.  W.  581, 
684,  154  Iowa,  692. 

SUBDIVIDE 

STJBBIVISIOV 

See  Legal  SubdivLsion;  Political  Subdivi- 

BiOQ. 


Stock  Law  Act  (Acts  1903,  p.  432)  |  2, 
authorizes  the  holding  of  elections  for  the 
establishment  of  stock  laws,  and  provides  a 
"precinct"  as  the  minimum  territory  for 
which  an  election  is  authorized  to  be  held 
for  that  purpose.  Act  Sept  29,  1903  (Acts 
1903,  p.  437)  §  16,  relating  to  the  termination 
of  an  existing  stock  law,  authorizes  a  peti- 
tion "to  secure  an  order  for  an  election  to 
repeal  existing  stock  laws  signed  by  a  ma- 
jority of  the  landowners  of  the  county  or 
precinct  or  subdivision  whose  land  lies  out- 
side of  any  incorporated  city  or  town."  Held, 
that  tlie  term  "subdivision,"  as  used  in  sec- 
tion 16,  should  be  construed  to  mean  a  "sub- 
division" already  existing  and  definitely  fixed 
by  some  law,  so  that  the  commissioners'  court 
of  a  county  had  no  Jurisdiction  to  order  an 
election  for  the  disestablishment  of  an  exist- 
ing stock  law  in  a  prednct,  in  so  far  as  it 
affected  a  portion  only  of  such  precinct 
Caudle  v.  Commissioners'  Court  of  Talladega 
County,  89  South.  807,  308, 144  Ala.  602. 

The  word  "subdivision,"  as  used  In  the 
amendment  adopted  in  1891  to  Const.  1876, 
ar|^  16,  S  20,  providing  that  the  Legislature 
shafl  enact  a  law  whereby  the  voters  of  "any 
county,  justice  precinct,  town  or  city  by  a 
majority  vote  from  time  to  time  may  deter- 
mine whether  the  sale  of  Intoxicating  liquors 
shall  be  prohibited  within  the  prescribed  lim- 
its," by  inserting  after  the  word  "city"  the 
parenthetical  clause  "or  such  subdivision  of 
a  county  as  may  be  designated  by  the  com- 
missioners' court,"  does  not  refer  to  the  coun- 
ty, justice  prednct,  city  or  town.  The 
amendment  simply  contemplated  authority  to 
hold  local  option  elections  in  subdivisions  not 
previously  mentioned,  and  it  was  not  intend- 
ed, by  using  the  word  "subdivision,"  to  give 
a  different  meaning  or  standing  to  those  al- 
ready enumerated,  or  in  any  manner  to  quali- 
fy them«  The  commissioners*  court  has  no 
authority  to  combine  subdivisions  of  a  conn* 
ty  for  the  purpose  of  a  local  option  election. 
Ex  parte  Mills,  79  S.  W.  655,  556,  46  Tex.  Or. 
B.  224. 

A  school  district  is  not  a  "subdivision,** 
within  Const  art  16,  §  20,  providing  that  the 
{iCgislature  should  enact  a  law  whereby  the 
voters  of  any  county,  justice's  precinct,  etc., 
or  such  other  subdivision  of  a  county,  may  by 
a  majority  vote  determine  whether  the  sale 
of  intoxicants  shall  be  prohibited  within  the 
prescribed  limits;  and  a  local  option  elec- 
tion held  in  a  school  district  is  without  au- 
thority of  law  and  void.  Ex  parte  Haney, 
103  S.  W.  1156,  1156,  51  Tex.  Cr.  B.  634 ;  Ex 
parte  Banks  (Tex.)  103  S.  W.  1156. 

The  word  "subdivision,"  as  used  in  the 
Constitution,  means  some  known  political 
subdivision  of  a  county,  and  is  restrictive  of 
the  power  of  the  legislature  to  create  or 
carve  out  other  subdivisions  for  local  option 
purposes.  Election  precincts  not  being  of  a 
permanent  character^  but  subject  to  annual 
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changes,  and  not  constituting  political  sub- 
divisions of  a  county  for  purposes  of  govern- 
ment or  election  of  officers,  are  not  such  sub- 
divisions of  a  county  as  may  be  designated 
by  the  commissioners'  court  for  the  holding  of 
local  option  election.  Efird  y.  State,  80  S.  W. 
.529,  530,  46  Tex.  Cr.  R.  582. 

8UBDIVI8IOK  OF  8TATB 

€k)unty  as,  see  County. 
Municipal  corporiEitlon  as,  see  Municipal 
Corporation. 

SUBJECT 

See  Foreign  Citizen  or  Subject;    Single 
Subject 

According  to  Webster's  Dictionary,  the 
word  "subject"  means  "liable,  subordinate, 
obedient,  submissive.'*  As  used  in  a  lease  for 
two  years,  which  provided  that  at  Its  expira- 
tion the  lessee  should  have  the  option  of  re- 
newing it  ''from  one  to  five  terms  of  two 
years  each,  subject  only  to  a  sale  of  such 
property,"  the  words  "subject  to  sale"  related 
to  the  word  *'optlon"  and  not  to  the  words 
''from  one  to  five  terms  of  two  years  each," 
so  that  a  sale  of  the  property  before  the  ex- 
piration of  the  last  renewal  period  did  not 
terminate  the  lease,  especially  where,  before 
the  expiration  of  the  first  term,  the  lease  was 
renewed  for  two  years,  and  thereafter  for  two 
more  terms  of  two  years  each;  the  lessees 
giving  notes  for  the  monthly  rent  and  the 
lessors  collecting  them  up  to  the  time  of  the 
sale  of  the  property.  People's  Bank  &  Trust 
Co.  Y.  Tlssier  Hardware  Co.,  45  South.  624, 
626,  154  Ala.  103. 

According  to  Webster's  Dictionary,  the 
word  "subject"  is  synonymous  with  the  word 
"liable,"  and  the  word  "liable"  denotes  some- 
thing external  whldti  may  befall  us.  "Sub- 
ject" refers  to  evils  which  arise  chiefly  from 
external  necessity  and  are  likely  to  so  arise; 
hence  the  word  "subject"  applies  more  to 
what  is  accidental,  and  the  word  "Uable"  to 
things  from  which  we  often  inevitably  suffer. 
The  word  "subject,"  as  used  in  Const  art 
1,  f  5,  declaring  that  all  oaths  shall  be  taken 
"subject"  to  the  pains  and  penalties  of  per- 
jury, means  that  persons  who  take  an  oath 
are  "liable"  to  the  pains  and  penalties  of 
perjury,  if  that  oath  is  violated.  Since  Pen. 
Code  1895,  art.  34,  declares  that  no  person 
shall  in  any  case  be  convicted  of  an  offense 
committed  before  he  was  nine  years  old,  a 
person  under  nine  years  of  age  cannot  be  a 
witness  In  a  case  Involving  life  or  liberty. 
Freasier  v.  State  (Tex.)  84  S.  W.  360,  362.      . 

According  to  Webster,  the  word  "  'liable' 
denotes  sometlilng  external  which  may  befall 
us;  'subject'  refers  to  evils  which  arise 
chiefly  from  internal  necessity,  and  are  like- 
ly to  do  so.  Hence  the  former  applies  more 
to  what  Is  accidental;  the  latter  to  things 
from  which  we  often  or  inevitably  suffer." 
Therefore  the  provision  of  the  general  drain 


law  that  an  application  for  the  establishment 
of  a  drain  shall  be  signed  by  not  less  than 
ten  freeholders,  five  or  more  of  whom  shall 
be  owners  of  land  "liable"  to  assessment  for 
benefits  in  the  construction  of  such  drain, 
means  that  at  least  five  of  the  signers  must 
be  persons  who  may  properly  be  assessed  for 
benefits,  and,  as  so  construed,  is  not  subject 
to  the  objection  of  being  impossible  of  en- 
forcement Albert  v.  Gibson,  105  N.  W.  19, 
21,  141  Mich.  698  (citing  6  Words  and 
Phrases,  p.  4110). 

The  words  "under"  and  "subject"  in  a 
deed  import  that  the  grantee  takes  subject  to 
an  incumbrance,  the  amount  of  which  has 
been  deducted  from  the  price,  and  a  covenant 
is  inferred  that  the  grantee  will  protect  the 
grantor  therefrom.  Faulkner  v.  McHenry,  83 
AtL  827,  828,  235  Pa.  298,  Ann.  Cas.  1913D, 
1161. 

A  trust  company,  agreeing  to  hold  bonds 
for  another  "subject"  to  the  Uen  which  it  has 
on  them,  and  to  any  proceeding  taken  to  re- 
alise on  default,  and  to  hold  them  as  trustee, 
"subject  to  and  after  satisfying  therefrom 
all"  of  its  claims,  has  no  duty  to  perform 
which  prevents  it  from  purchasing  the  bonds 
on  default  Shepard  &  Morse  Lumber  Co.  v. 
Hurd,  112  N.  X.  Supp.  401,  403,  128  App.  Div. 
28. 

Bubjeets  eonaeoted  wltli  testamentarjr 
disposition 

Where  instructions  in  a  will  contest 
charged  that,  if  testator  was  laboring  under 
an  insane  delusion  on  "subjects  connected 
with  the  testamentary  disposition  of  his  prop- 
erty" and  the  natural  objects  of  his  bounty 
when  he  made  his  will,  he  was  not  of  sound 
mind,  the  words  quoted  meant  any  person, 
matter,  or  thing  connected  with  the  testamen- 
tary disposition  qf  his  property,  and  Includ- 
ed the  persons  to  whom  devises  were  made  as 
well  as  the  things  devised.  Snell  ▼.  Weldon, 
90  N.  E.  1061,  1073,  243  111.  496. 

SUBJECT  (Of  AoUon) 

See,  also,  Subject-Matter. 

"The  'subject'  of  an  action  is  the  thing; 
the  wrongful  act  for  which  damages  are 
sought;  the  contract  which  is  broken;  the 
act  which  is  sought  to  be  restrained;  the 
property  of  which  recovery  is  asked."  Las- 
siter  V.  Norfolk  &  C.  R.  Co.,  48  S.  E.  642,  643, 
136  N.  C.  89,  1  Ann.  Cas.  456. 

The  phrase  "subject  of  action,"  as  used 
in  the  statute  in  respect  of  possessory  and 
proprietary  actions,  whether  involving  real 
or  personal  property,  embraces  plaintiff's 
primary  right  together  with  the  specific 
property  itself.  McArthur  v.  Moffet  128  N. 
W.  445,  446,  143  Wis.  564,  33  L.  R.  A.  (N.  S.) 
264. 

As  cause  of  action 

The  phrase  "subject  of  the  action"  is 
different  from  "cause  of  action,"  and  signifies 
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the  ultimate  or  primary  title,  right,  or  In- 
terest which  a  plaintiff  seeks  to  enforce  or 
protect ;  not  merely  the  wrong  to  be  redress- 
ed in  the  particular  case.  This  is  the  mean- 
ing of  the  words  "subject  of  action,"  as  used 
in  the  statute  relating  to  counterclaims,  and 
declaring  that  counterclaims  are  claims  con- 
nected with  the  subject  of  the  action.  In  re- 
plevin for  chattels  mortgaged  to  secure  pay- 
ment for  a  binder  which  plaintiff  sold  de- 
fendant, but  afterwards  took  from  him  with 
his  consent,  the  subject  of  the  action  is  nei- 
ther the  chattels  mentioned  in  the  complaint 
nor  their  unlawful  detention  by  defendant, 
but  plaintiff's  claim  against  the  defendant  on 
the  notes  and  chattel  mortgage.  Plaintiff's 
right  to  the  property  depends  entirely  on 
whether  the  notes  have  been  paid  and  the 
lien  of  the  mortgage  thereby  destroyed.  The 
indebtedness  was  therefore  the  subject  of  the 
action,  and  its  existence  the  fact  in  dispute. 
Therefore  a  counterclaim  on  a  money  demand 
may  be  set  up  for  affirmative  relief  as  well 
as  to  defeat  the  plaintiffs  claim,  and  a  coun- 
terclaim alleging  that  plaintiff's  claim  to  the 
chattels  arose  from  a  chattel  mortgage  given 
to  secure  payment  for  the  binder,  and  that 
he  had  already  been  overpaid,  and  demand- 
ing judgment  for  the  amount  oveii)aid,  was 
proper,  being  connected  with  the  subject  of 
the  action.  McCormick  Harvesting  Mach. 
Co.  V.  Hill,  79  S.  W.  745,  750,  104  Mo.  App. 
544. 

The  phrase,  "cause  of  action,"  has  refer- 
ence to  an  action  at  law,  and  is  not  synony- 
mous with  the  phrase,  "subject  of  the  ac- 
tion," which  relates  to  proceedings  where  spe- 
cific relief  is  sought  rather  than  a  judgment 
against  the  person.  Stewart  v.  Templeton, 
106  Pac.  640,  641,  55  Or.  364. 

Rev.  St.  S  5063,  provides  that,  if  no  ob- 
jection be  taken  either  by  demurrer  or  by 
answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same,  except  only  the  ob- 
jections that  the  court  has  no  jurisdiction  of 
the  subject  of  the  action,  and  that  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  phrase  "sub- 
ject of  the  action"  is  not  strictly  synonymous 
with  "cause  of  the  action,"  although  they 
are  often  used  interchangeably.  The  sub- 
ject-matter of  an  action  is  the  abstract  sub- 
ject of  judicial  inquiry;  for  example,  the 
infliction  of  a  penalty  for  violation  of  a  stat- 
utory duty.  The  subject  of  an  action,  in  its 
.strict  sense,  is  the  subject-matter  applied  to 
a  particular  case,  as  the  right  of  the  plaintiff 
In  the  case  to  recover  a  penalty  for  violation 
of  the  statute.  Baltimore  &  O.  R.  R.  v.  Hal- 
lenbergor,  81  N.  E.  1R4,  186.  76  Ohio  St.  177 
(Citing  Black,  Diet.;  Chloago  &  A.  Ry.  Co.  v. 
SuttOD,  30  K  E.  291,  1.30  Ind.  405 ;  Hunt  v. 
Hunt,  72  N.  T.  217,  230,  28  Am.  Rep.  129; 
Blis.s,  Code  PI.  [3d  Ed.]  {  126;  Pom.  Code 
Rem.  [4th  £d.]  {  309). 


In  section  5623  of  the  statute  (Coinp. 
Laws  1909),  which  provides  that  several 
causes  of  action  may  be  united  in  the  same 
petition,  where  they  arise  out  of  the  same 
transaction,  or  transactions  connected  with 
the  same  subject  of  action,  the  term  "cause 
of  action"  means  a  redresslble  wrong.  Its 
elements  being  the  wrong  and  the  relief  pro-' 
vlded.  The  "subject  of  action"  is  a  primary 
right  and  its  infringement  The  term  "trans- 
action" is  used  in  the  first  clause  with  refer- 
ence to,  and  expressive  of,  all  the  acts,  or 
groups  of  related  acts,  which  go  to  make  up 
one  entire  project,  system,  or  deal,  referred 
to  as  a  "transaction,"  and  in  the  latter  clause 
it  is  used  to  include  and  encompass  only 
such  acts,  or  groups  of  acts,  as  in  them- 
selves constitute  separate,  redresslble  wrongs ; 
and  such  wrongs  (transactions)  are  connect- 
ed with  the  same  "subject  of  action"  when- 
ever they  affect,  grow  out  of,  or  constitute 
separate  infringements  of,  the  same  primary 
right.  Stone  v.  Case,  124  Pac.  960,  963,  34 
Okl.  5,  43  L.  R.  A.  (N.  S.)  1168. 

Am  facts  oonstitntini;  oause  of  action 

The  words  "subject  of  action,"  In  Code 
Civ.  Proc.  §  691,  relating  to  counterclaims 
connected  w^lth  the  subject,  should  l)e  con- 
strued, not  as  relating  to  the  thing  itself 
about  which  the  controversy  has  arisen,  but 
as  referring  rather  to  the  origin  and  grounds 
of  the  plaintiff's  right  to  recover  or  obtain 
the  relief  asked.  Potter  v.  Lohse,  77  Pac 
419,  420,  31  Mont.  91  (citing  Collier  v.  Ervin. 
3  Mont.  142). 

The  words  "subject  of  the  action,"  in  the 
statute,  should  be  construed,  not  as  relating 
to  the  thing  Itself  about  which  the  contro- 
versy has  arisen,  but  as  referring  rather  to 
the  origin  and  ground  of  the  plaintiff's  right 
to  recover  or  obtaift  the  relief  asked.  An  ac- 
tion in  claim  and  delivery  for  furniture  of 
plaintiff  lessee  seissed  by  defendant  lessor 
under  an  alleged  lien  for  rent  being  for  the 
wrongful  taking  of  the  property,  the  cause  of 
action  alleged  in  defendant's  counterclaim 
for  water,  rent,  plumbing,  etc.,  or  damages 
to  the  building,  did  not  arise  out  of  the  same 
transaction,  and  was  not  connected  with  the 
"subject  of  action."  Osmers  v.  Furey,  81 
Pac.  345,  349,  32  Mont.  581. 

"Tlie  words  'subject  of  the  action'  mean 
the  facts  constituting  plaintiff's  cause  of  ac- 
tion."   In  re  Harper,  175  Fed.  412,  421. 

The  "subject"  of  plaintiff's  action  is  his 
right  and  the  invasion  of  that  right  by  de- 
fendant. It  is  nothing  more  or  less  than  the 
facts  constituting  the  plaintiff's  cause  of  ac- 
tion. Telulah  Paper  Co.  v.  Patten  Pai>er  Co., 
112  N.  W.  522,  524,  132  Wis.  425;  Brahm  v. 
M.  C.  Gehl  Co.,  112  N.  W.  1097,  1099,  l.*^2 
Wis.  674. 

The  phrase  "subject  of  the  action,"  in 
Code  Civ.  Proc.  §  501,  allowing  a  counter- 
claim where  it  is  connected  with  the  subject 
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of  the  action,  means  the  plain tifTs  principal, 
primary  right,  to  enforce  which  the  action 
was  brought.  Steinmetz  v.  Cosmopolitan 
Range  Co.,  94  N.  Y.  Supp.  466,  47  Misc.  Rep. 
611. 

"Subject  of  the  action,"  as  used  in  Code 
Civ.  Proc.  {  501,  providing  that  a  counter- 
claim must  be  connected  with  the  subject  of 
the  action,  mean  the  facts  constituting  the 
cause  of  action.  Van  v.  Madden,  116  N.  Y. 
Supp.  1115,  1117,  132  App.  Div.  535. 

SUBJEOT  (Of  IttsvrAmee) 

An  insurance  policy  on  household  goods, 
which  provided  that  It  should  be  void  if  the 
"subject  of  insurance,"  being  personal  prop- 
erty, should  be  or  become  incumbered  by  a 
chattel  mortgage,  is  not  rendered  void  by  a 
mortgage  on  a  part  of  the  property  at  the 
time  the  policy  was  executed,  where  the  value 
of  the  unincumbered  )>ortion  exceeds  the 
amount  of  the  insurance  on  all  the  goods,  as 
"subject  of  insurance**  means  all  property  cov- 
ered by  the  policy.  Mecca  Fire  Ins.  Co.  of 
Waco  ▼.  Wilderspin  (Tex.)  118  S,  W.  1131, 
1132. 

SUBJECT  (Of  Statute) 

See,  also.  Substance. 

As  used  in  the  constitutional  provision 
that  an  act  shall  contain  but  one  subject,  the 
term  "subject"  is  to  be  given  a  broad  and  ex- 
tended meaning,  so  as  to  allow  the  Legisla- 
ture full  scope  to  include  in  one  act  all  mat- 
ters having  a  logical  or  natural  connection. 
To  constitute  duplicity  of  subject,  an  act 
must  embrace  two  or  more  dissimilar  and  dis- 
cordant bubjects  that  by  no  fair  intendment 
can  be  considered  as  having  any  legitimate 
connection  with  or  relation  to  each  other.  In 
re  Atweirs  Estate,  101  N.  W.  946,  947,  93 
Minn.  462. 

The  word  "subject,"  as  used  in  a  con- 
stitutional requirement  that  only  one  sub- 
ject should  be  embraced  In  an  act,  and  that 
it  should  be  described  in  the  title,  is  very  in- 
definite. A  phrase  may  state  the  subject  in 
a  very  general  or  indefinite  manner,  or  with 
minute  particularity.  Act  Dec.  10,  1900 
(Laws  1900-01,  p.  2.39),  providing  that  all 
grants,  rights,  privllcfjes,  and  franchises 
which  the  city  council  of  M.  has  heretofore 
granted  or  attempted  to  grant  to  any  railroad 
company,  and  which  have  been  accepted  and 
utilized  for  railroad  purposes,  be  and  the 
same  are  hereby  legalized,  ratified,  and  con- 
firmed, does  not  contain  more  than  one  sub- 
ject, in  violation  of  the  Constitution.  State 
ex  rel.  Attorney  General  v.  Louisville  &  N. 
R.  Co.,  48  South.  391,  393,  158  Ala.  208  (cit- 
ing Ex  parte  Pollard,  40  Ala.  77). 

A  provision  in  a  le^slative  enactment 
that  it  should  be  su.spended  until  the  passapo 
of  certain  other  legislation  is  not  a  part  of 
the  "subject"  of  the  act  within  the  purview 
of  Const  1901,  i  45,  providing  that  each  law 


shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  State  v.  Mont^ 
gomery  (Ala.)  59  South.  294,  298. 

An  ordinance  regulating  the  speed  of 
trains,  prohibiting  the  obstruction  of  streets 
and  sidewalks  by  them,  making  it  unlawful 
for  those  not  employed  thereon  to  get  on  or 
off  while  in  motion,  and  making  the  acts 
criminal  and  pro\'l(ling  punishment  therefor, 
does  not  contain  more  than  one  "subject" 
within  Code,  {  681,  providing  that  no  ordi- 
nance shall  contain  more  than  one  subject. 
Trout  V.  Minneapolis  &  St.  L.  R.  Co.,  126.  N. 
W.  799,  800,  148  Io;^a,  135. 

Am  ntatter  aot«d  on 

As  used  in  Const,  art.  4,  9  19,  requiring 
that  every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title, 
the  word  "subject"  refers  to  the  thing  about 
which  the  legislation  is  had,  and  the  word 
"matters"  includes  subordinate  and  inciden- 
tal things  i^elating  to  the  same  general  sub- 
ject. The  title  of  an  act  was  "An  act  to 
amend  sections  1,  4,  and  5,  of  an  act  entitled 
*An  act  concerning  street  railroad  companies, 
granting  additional  rights  and  powers  there- 
in specified  and  matters  relating  thereto,  and 
declaring  an  emergency.'  •  ♦  • "  The 
general  subject  of  the  act  was  street  railroad 
companies,  and  a  provision  giving  power  to 
acquire  ground  for  the  construction  of  lines 
for  the  transmission  of  electricity  for  light, 
heat,  and  power,  and  was  not  violative  of  the 
constitutional  provision.  Mull  v.  Indianapo- 
lis &  C.  Traction  Co.,  81  N.  E.  657,  659,  160 
Ind.  214  (citing  State  v.  Gerhardt,  44  N.  E. 
469,  145  Ind.  439,  33  L.  R.  A.  313;  Maule 
Coal  Co.  v.  Partenheimer,  65  N.  E.  751,  67 
N.  E.  710,  155  Ind.  101;  Parks  v.  State,  64 
N.  E.  862,  169  Ind.  211,  59  L.  R.  A.  190). 

As  objeot 

The  word  "subject"  is  broader  than  the 
word  "object,"  and  one  subject  may  contain 
many  objects.  Ex  parte  Heman,  77  S.  W. 
225,  226,  45  Tex.  Cr.  R.  343. 

Provision  distinsvisHed 

Const,  art.  4,  S  13,  providing  that  no  act 
shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  the  title,  prevents  the 
Joining  in  one  act  of  Incongruous  and  unre- 
lated matters,  since  the  word  "subject**  is  not 
synonymous  with  the  word  "provision,"  and 
is  not  directed  against  the  title,  but  the  act 
itself;  and  any  act  may  contain  many  provi- 
sions for  the  accomplishment  of  the  legisla- 
tive purpose  provided  they  legitimately  tend 
to  effectuate  the  object  of  the  act,  and,  where 
all  the  provisions  relate  to  one  subject  indi- 
cated in  the  title,  and  are  parts  of  or  inci- 
dent to  it,  or  reasonably  connected  with  it, 
the  act  is  valid.  People  v.  McBrlde,  84  N.  E. 
8Go,  868,  2.34  111.  146,  123  Am.  St  Rep.  82,  14 
Ann.  Cas.  994. 
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Related  n&attem  included 

The  word  "subject,"  within  Ck>nst  art  4, 
I  13,  which  requires  the  subject  of  an  act  to 
be  expressed  in  the  title,  means  the  matter  or 
thing  forming  the  groundwork  of  the  act,  and 
may  contain  many  parts  which  grow  out  of  it 
and  are  germane  to  it,  and  which,  if  traced 
back,  will  lead  the  mind  to  it  as  the  generic 
head.  People  v.  Sargent,  98  N.  E.  959,  961, 
254  111.  514;  Board  of  Com'rs  of  Marion 
County  V.  Scanlan,  98  N.  B.  801,  802, 178  Ind. 
142. 


(( 


.  The  title  of  Acts  1906,  p.  549,  entitled 
An  act  relating  to  rev^ue  and  taxation, 
providing  for  license  taxes  on  compounded, 
rectified,  adulterated,  or  blended  distilled 
spirits,  and  providing  penalties  for  violations 
of  its  provisions,"  expresses  but  "one  sub- 
ject," within  Const.  {  51,  requiring  that  an 
act  shall  relate  to  only  **one  subject"  which 
shall  be  expressed  in  the  title ;  the  constitu- 
tional provision  receiving  a  reasonable  and 
not  a  technical  construction.  Brown-Fore- 
man Co.  V.  Commonwealth,  101  S.  W.  321, 
323,  125  Ky.  402. 

The  caption  of  Acts  1899,  c.  94,  entitled 
"A  general  act  relating  to  negotiable  instru- 
ments, being  an  act  to  establish  a  law  uni- 
form with  the  laws  of  other  states  on  that 
subject,"  is  broad  enough  to  cover  the  entire 
field  of  the  negotiable  Instrument  law,  and 
embraces  a  section  declaring  that  cancella- 
tion made  unintentionally  or  under  a  mis- 
take, without  authority  of  the  holder,  is  in- 
operative, and  that,  where  an  Instrument  or 
signature  thereon  appears  to  have  been  can- 
celed, the  burden  of  proof  lies  on  the  party 
who  alleges  that  the  cancellation  was  made 
unintentionally  or  under  a  mistake  or  with- 
out authority,  and  the  act  is  valid  within 
Const,  art.  2,  f  17,  providing  that  no  bill  shall 
become  a  law  which  embraces  more  than  "one 
subject,"  which  shall  be  expressed  in  the 
title.  Gilley  v.  Harrell,  101  S,  W.  424,  426, 
118  Tenn.  115. 

Substance  eynonynione 

The  word  "substance,"  as  used  In  the 
Constitution  providing  that  the  notice  of  the 
intention  to  apply  for  the  passage  of  a  local 
law  shall  state  the  substance  thereof,  Is  not 
6yn(mymous  with  "subject"  or  mere  purpose, 
but  it  means  the  essential  or  material  part, 
essence,  abstract,  compendium,  meaning.  Ex 
parte  Black,  40  South.  133,  134, 144  Alsu  1. 

SUBJECT-MATTER 

See,  also.  Subject  (Of  Action). 

The  "subject-matter"  is  defined  by  Black 
as  "the  thing  in  controversy."  "Subject-mat- 
ter** as  applied  to  Jurisdiction,  Is  the  matter 
or  thing  which  it  is  desired  to  reach  by  legal 
proceedings.  Holmes  v.  Mason,  115  N.  W. 
770,  80  Neb.  454. 

The  phrase  "subject-matter,"  as  used  In 
the  inquiry   as  to  Jurisdiction^  means  the 


thing  in  issue,  or  the  authority  of  a  court  to 
exercise  Judicial  power  over  the  class  of  cas- 
es or  proceedings  to  which  the  one  under  con- 
sideration applies.  Wayne  v.  Alspach,  116 
Pac.  1033, 1035,  20  Idaho,  144. 

The  "subject-matter  of  a  suit,"  when  ref- 
erence is  made  to  questions  of  Jurisdiction, 
means  the  nature  of  the  cause  of  action,  and 
tlie  relief  sought.  State  ex  rel.  McManus  v. 
Muench,  117  S.  W.  25,  29,  217  Mo.  124,  129 
Am.  St.  Rep.  .536  (citing  Hope  v.  Blair,  16 
S.  W.  597, 105  Mo.  85,  24  Am.  St.  Rep.  366). 

The  term  "subject-matter  of  the  action," 
which  was  in  use  before  the  Code,  is  defined 
as  "the  cause,  the  object,  the  thing  in  dis- 
pute," and,  when  applied  to  an  action  where 
conflicting  claims  to  realty  were  in  issue, 
meant  the  real  property  itself.  McArthur  v. 
Moifet,  128  N.  W.  445,  446,  143  Wis.  564.  33 
L.  B.  A.  (N.  S.)  264. 

"'Subject-matter  of  the  action'  rather 
describes  the  physical  facts  of  the  things, 
real  or  personal,  the  money,  lands,  chattels, 
and  the  like  in  relation  to  which  the  suit 
is  prosecuted."  In  a  suit  in  a  federal  court 
of  equity  to  establish  and  protect  rights  in 
the  waters  of  a  stream  against  other  sepa- 
rate approprlators  of  waters  from  the  same 
stream,  all  of  whom  are  citizens  of  different 
states  from  complainant,  the  court  may  en- 
tertain cross-bills  by  any  or  all  of  the  several 
defendants  setting  up  priority  of  right  as 
against  complainant  or  their  codefendants, 
since  they  relate  to  the  subject  of  the  orig- 
inal suit,  which  is  the  water  of  the  stream, 
and,  being  ancillary  to  the  original  suit,  the 
court  has  Jurisdiction  to  determine  the  issues 
raised  thereby  without  regard  to  the  citizen- 
ship of  the  parties  thereto.  Ames  Realty  Co. 
V.  Big  Indian  Min.  Co.,  146  Fed.  106,  170 
(quoting  and  adopting  the  definition  in  Pom. 
Code  Rem.  §  369). 

Cause  of  action  synonymoiifl 

"Cause  of  action,"  in  the  sense  used  in 
the  common-law  rule  that  a  plea  of  abatement 
must  show  that  a  prior  action  is  pending  be- 
fore the  same  parties  for  the  same  cause,  is 
not  synonymous  with  "subject-matter."  A 
plea  In  abatement  has  not  been  changed  by  the 
Code,  but  remains  as  at  common  law,  and 
must  show  that  a  prior  action  is  pending  be- 
tween the  same  parties  for  the  same  cause, 
as  distinguished  from  actions  for  different 
causes,  though  depending  in  whole  or  in  part 
on  tlie  same  subject-matter.  Tyler  v.  Stand- 
ard Wine  Co.,  102  N.  Y.  Supp.  65,  67,  52  Misc. 
Rep.  374. 

Under  Kirby's  Dig.  §  6005,  providing  that 
all  persons  having  an  Interest  in  the  subject 
of  an  action,  and  in  obtaining  the  relief  de- 
manded, may  be  Joined  as  plaintiffs,  etc.,  the 
"subject-matter  of  the  action"  is  not  the 
"cause  of  the  action,"  nor  the  object  of  the 
action,  but  rather  describes  physical  facts, 
the  things  real  or  personal  in  relation  to 
which  the  suit  is  prosecuted,  and  hence,  as  in 
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a  mortgage  foreclosure  suit,  all  the  mort^ 
gagees  have  an  interest  In  the  subject-matter 
of  the  action,  and,  in  obtaining  the  relief  de- 
manded, a  senior  and  Junior  mortgagee  may 
join  in  a  foreclosure  complaint.  Porter  v. 
HamiU,  128  S.  W.  570,  571,  95  Ark.  d7. 

The  term  "cause  of  action''  is  not  synon- 
ymous with  "subjectrmatter,"  within  the  rules 
governing  pleas  in  abatement,  for  pend- 
ency between  the  same  parties  of  another  ac- 
tio^ for  the  same  cause,  and  the  pendency 
of  ^  action  on  an  Insurance  policy  is  not  a 
bar  to  an  action  by  the  insurer  to  reform  the 
policy  for  mistake.  National  Fire  Ins.  Co. 
of  Hartford  v.  Hughes,  81  N.  E.  562,  563,  189 
N.  Y.  84, 12  L.  R.  A.  (N.  S.)  907. 

The  "subject-matter  of  the  action,"  in 
personal  Injury  suits,  is  the  circumstances 
and  the  facts  out  of  which  the  cause  of  ac- 
tion arises.  McAndrews  v.  Chicago,  L.  S.  & 
E.  R.  Co.,  162  Fed.  856,  858,  89  0.  O.  A.  546. 

When  conferring  jurisdiction  of  nonresi- 
dents upon  courts,  a  sharp  distinction  has 
always  been  drawn  between  the  word  "prop- 
erty" and  the  term  "subject-matter"  of  the 
action.  The  latter  term  signifies  the  nature 
of  the  cause  of  action  and  of  the  relief 
sought  It  relates  to  the  right  to  prosecute 
the  particular  suit  and  to  obtain  the  relief 
demanded,  while  the  word  "property"  is  used 
In  quite  a  different  sense  as  denoting  some- 
thing tangible,  or  at  least  something  which 
may  be  subjected  to  the  process  of  the  court, 
as  in  the  case  of  attachment  or  garnishment 
It  is  the  res,  and  not  the  mere  right,  in  the 
particular  action,  to  sue  for  damages.  Buck- 
worth  V.  Mull,  55  S.  E.  850,  854, 143  N.  C.  461. 

SUBJEOT-MATTEB  IKVOLVEB 

Under  the  statute  (Laws  1905,  c.  724,  { 
82)  authorizing  the  acquisition  by  the  city  of 
New  York  of  land  for  a  water  supply,  and 
providing  for  allowances  for  counsel  fees  "not 
in  excess  of  Code  Civ.  Proc.  §  3253,"  and  sec- 
tion 3254,  providing  for  an  additional  allow- 
ance of  not  more  than  5  per  cent,  on  the  val- 
ue of  the  subject-matter,  the  allowance  must 
be  computed  on  the  award  of  the  commission- 
ers, without  reference  to  interest  under  the 
statute  from  the  date  of  the  vesting  of  the 
title  in  the  city ;  the  "subject-matter  involv- 
ed" at  the  time  of  the  appointment  of  the 
commissioners  and  the  beginning  of  their 
work  being  the  market  value  of  the  property 
at  the  time  it  was  taken  and  the  title  vested 
in  the  dty.  In  re  Board  of  Water  Supply 
of  City  of  New  York,  133  N.  Y.  Supp.  213, 
214,  75  Misc.  Rep.  150. 

STTBJECT  TO 

See  Under  And  Subject  To. 

According  to  the  Century  Dictionary,  to 
be  "subject  to"  is  "to  become  subservient  to," 
or  "subordinate  to,*'  and  to  "control"  is  de- 
fined as  "to  exercise  a  directing,  restraining, 


or  governing  influence  over;  to  direct;  to 
counteract ;  to  regulate."  Coffey  v.  Superior 
Court  of  Sacramento  County,  82  Pac.  75,  79, 
147  Cal.  525. 

An  agreement  between  defendants,  who 
were  creditors  of  an  insolvent  brokerage 
firm,  and  plaintiff's  testator,  provided  that 
the  latter  would  make  such  advances  to  the 
firm  as  he  might  desire  to  enable  it  to  con- 
tinue business,  and  that  defendants  would 
at  all  times  "subject"  their  claims  against  the 
firm  to  the  repayment  by  the  firm  of  the  ad- 
vances. Held,  that  the  agreement  bound  de- 
fendants to  subordinate  their  rights  to  the 
testator's  right  to  preferential  payment  in 
case  of  distribution  of  the  assets  of  the  firm 
in  liquldfition,  but  did  not  bind  them  to  hold 
as  trustees  for  the  testator  moneys  volun- 
tarily paid  them  out  of  the  firm's  profits  aft- 
er he  ceased  making  advances,  and  hence  de- 
fendants could  not  be  required  to  repay  the 
same  to  plaintiffs,  whose  judgment  against 
the  firm  for  the  advances  remained  unsatis- 
fied. Duryea  v.  Lohrke,  121  N.  Y.  Supp.  1S8, 
141,  136  App.  Div.  555. 

Subject  to  arrival 

Plaintiff  offered  to  sell  defendants,  sub- 
ject to  arrival,  one  car  load  of  refined  pow- 
dered white  arsenic  from  a  lot  "we  have  en- 
gaged for  November  shipment  from  Europe  to 
New  York,"  for  arrival  there  early  in  Decem- 
ber, at  a  specified  price  per  hundred,  which 
offer  defendants  accepted  in  terms.  Held, 
that  the  words  "subject  to  arrival"  referred 
to  the  goods  which  were  the  subject  of  the 
contract.  Implying  a  condition  that,  unless 
the  goods  did  arrive,  the  seller  was  not  re- 
sponsible for  nondelivery  and  the  purchaser 
not  liable  for  the  price ;  and  hence,  the  goods 
never  having  been  shipi)ed  from  Europe  be- 
cause of  the  European  seller's  breach  of  con- 
tract, defendant  could  not  recover  damages 
for  plaintiff's  failure  to  deliver.  Penn- Ameri- 
can Plate  Glass  Co.  v.  Harshaw,  k'uller  & 
Goodwin  Co.,  90  N.  B.  1047,  1051,  46  Ind. 
App.  645,. 

Subject  to  conntermand 

See  Not  Subject  to  Countermand. 

Snbject  to  doiver 

Where  a  levy  on  land  described  it  as  all 
that  tract  of  land  in  a  specified  county,  on 
which  H.  lived  at  the  time  of  his  death,  con- 
taining 1,666%  acres,  subject  to  the  widow's 
dower  in  701  acres,  the  words  "subject  to  the 
widow's  dower"  indicated  that  the  fee  in  the 
whole  tract  was  levied  on,  and  was  to  be  sold 
subject  only  to  the  life  estate  of  the  widow 
in  that  portion  of  the  land  which  had  been 
set  aside  to  her  as  dower.  Hawkins  v.  John- 
son, 62  S.  E.  285,  289,  131  Ga.  347. 

Snbject  to  easement 

A  contract  to  convey  land  "subject  to  an 
easement"  meant  that  the  deed  should  con- 
tain a  clause  describing  a  reservation  of  an 
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easement.    Johnson  v.   Sherwood,  73   N.  B. 
180,  186,  34  Ind.  App.  490. 

Snbject  to  ezeontioii 

St  §  4130,  provides  that  the  sheriff  shall 
give  a  revenue  bond  for  the  collection  of  tax- 
es, and  that  in  no  case  shall  sureties  be  ac- 
cepted who  are  not  jointly  worth,  subject  to 
execution,  a  sum  equal  to  the  aggregate 
amount  of  money  which  the  sheriff  will  prob- 
ably receive,  and  that  the  commonwealth, 
etc.,  shall  have  a  lien  on  the  sheriff's  real 
estate,  which  shall  not  be  discharged  until 
the  money  for  which  he  may  be  liable  shall 
have  been  paid.  Held,  that  the  words  "sub- 
ject to  execution"  had  no  reference  to  the 
county's  lien  on  the  sheriff's  real  estate,  and 
hence  such  lien  was  not  subject  to  the  sher- 
iffs homestead  exemption.  Baker  v.  Fidel- 
ity &  Deposit  Co.  of  Maryland  (Ky.)  73  S. 
W.  1025,  1026. 

Subject  to  fire 

It  is  not  necessary  to  prove  that  there 
have  been  fires  on  land  to  show  that  the  land 
is  "subject  to  fires"  within  the  statute  as 
to  the  removal  of  inflammable  material  from 
a  right  of  way  passing  through  forest  landjj 
or  lands  subject  to  fire;  but  the  kind  of 
growth  and  material  on  it  would  determine 
the  question.  Illggins  v.  Long  Island  R.  Co., 
114  N.  Y.  Supp.  262,  264,  129  App.  Dlv.  415. 

Subject  to  saruisluuent 

As  used  In  Civ.  Code  Ga.  1895,  §  4719, 
providing  that,  if  the  court  shall  decide  that 
the  fund  in  the  hands  of  a  garnishee  was 
subject  to  garnishment  had  the  garnishment 
not  been  dissolved,  the  court  shall  then  ren- 
der judgment  against  the  defendant  and  his 
securities,  the  phrase  "subject  to  garnish- 
ment" referred  to  such  fund  as  might  be 
brought  in  subjection  to  garnishment,  and 
hence  applied  only  to  demands  resting  in  con- 
tract, which  the  defendant  could  enforce  in 
an  action  at  law.  A.  Klips tein  &  Co.  v.  Al- 
len-Miles Co.,  136  Fed.  385,  391,  69  O.  C.  A. 
229. 

Subject  to  iuTestisatlon 

The  phrase  "subject  to  legal  investiga- 
tion," in  a  sale  of  real  estate  at  auction  sub- 
ject to  legal  investigation,  means  that  the 
purchaser  would  buy  with  the  privilei^e  re- 
served on  his  part  to  decline  the  bargain  if 
he  discovered  on  examination  of  the  abstract 
that  the  title  of  the  veudor  of  the  property 
was  defective.  Middleton  v.  Findla,  25  Cal. 
76,  81. 

Subject  to  mortgase 

Taking  a  deed  containing  a  recital  that 
the  premises  are  "subject  to  a  mortgage" 
does  not  import  a  promise  on  the  part  of  the 
purchaser  to  pay  the  mortgage  debt.  Capitol 
Xat.  Bank  v.  Holmes,  95  Pac.  314,  316,  43 
Colo.  154,  16  L.  R.  A.  (N.  S.)  470,  127  Am. 
St  Rep.  108  (citing  1  Jones,  Mortg.  f  8G5; 
Strong  V.  Converse,  90  Mass.  18  xVUen]  557,  85 
Am.  Dec.  732;   Campbell  v.  Knights,  24  Me. 


332;  Weed  Sewing  Machine  Co.  y.  Emerson, 
115  Mass.  554;  Belmont  v.  Coman,  22  N.  Y. 
438,  78  Am.  Dec.  213). 

Where  a  conveyance  of  land  is  expressly 
qualified  as  being  "subject  to  a  mortgage," 
the  covenants  in  the  deed,  though  absolute, 
apply  only  to  the  equity  of  redemption,  which 
is  all  that  such  a  deed  purports  to  convey. 
A  deed  described  the  land  conveyed,  as  "'sub- 
ject ♦  ♦  ♦  to  one  certain  trust  deed  in- 
cumbrance, ♦  ♦  ♦  which  said  Incmn- 
brance  has  been  assumed  by"  a  third  peiftn, 
and  contained  a  general  covenant  of  warran- 
ty against  all  incumbrances  except  for  taxes 
for  a  designated  year,  which  the  grantee 
agreed  4:0  pay.  It  was  held  that  the  covenant 
of  warranty  was  not  a  covenant  that  the 
third  person  would  pay  the  trust  deed  at 
maturity,  but  applied  only  to  the  estate  con- 
veyed, which  was  an  equity  of  redemption; 
the  statement  that  the  incumbrance  had  been 
assumed  by  the  third  person  being  at  most 
an  added  identification  of  the  incumbrance. 
Miller  v.  De  Graftenried,  95  Pac.  941.  942,  43 
Colo.  306,  15  Ann.  Cas.  981. 

Subject  to  objection 

The  phrase  "subject  to  objection,"  used 
by  the  court  in  response  to  objections,  may 
mean,  in  a  literal  sense,  that  the  evidence  ob- 
jected to  is  subject  to  (i.  e.,  controlled  by) 
the  objection,  or  that  it  was  admitted  tempo- 
rarily, and  the  objection  held  in  the  breast 
of  the  court  sub  judlce,  to  be  afterwards 
disposed  of  during  the  trial,  or  it  may  mean 
that  the  court  notes  the  objection  and  con- 
siders it  unnecessary  and  declines  to  rule  on 
it.  Such  rulings,  if  rulings  they  be,  are 
vague  in  legal  intendment,  and  are  shorn  of 
all  precision.  Morrison  v.  Tumbaugh,  91  S. 
W.  152,  155,  192  Mo.  427. 

Subject  to  oTcrllow 

In  section  2  of  the  Drainage  Laws  of 
1905,  p.  306,  c.  215,  providing  that  "any 
drainage  district  may  include  lands  within 
the  county  subject  to  overflow  from  the  same 
natural  water  course,  whether  the  same  be 
situated  partly  within  and  partly  without  or 
wholly  within  or  without  any  incorporated 
city,"  the  expression  "subject  to  overflow" 
is  not  a  restriction  of  the  power  to  include 
lands  which,  although  not  subject  to  actual 
overflow,  are  nevertheless  subject  to  injury 
and  damages  from  the  overfio\^  of  other 
lands.  Roby  v.  Shunganunga  Drainage 
Dist,  95  Pac.  399,  400,  77  Kan.  754. 

Subject  to  penalty 

In  a  contract  for  the  building  of  a  struc- 
ture to  be  completed  by  a  certain  date,  a  pro- 
vision that  the  contractor  should  be  "subject 
to  a  penalty"  of  $100  per  day  for  any  delay 
beyond  such  time  is  not  to  be  construed  as 
fixing  the  measure  of  recovery  for  such  a 
breach,  where  there  is  no  reason  why  the  ac- 
tual damages  cannot  be  ascertained.  Ste- 
phens V.  Phoenix  Bridge  Co.,  139  Fed.  248, 
249,  71  C.  C.  A.  374. 
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Subject  to  reserration 

Where  a  deed  created  a  water  power 
easement  by  reservation  and  subsequent  con- 
veyances under  which  complainant  acquired 
title  were  "subject  to"  reservations  in  the 
original  deed,  the  words  "subject  to"  were 
words  of  qualification  only,  showing  the  gran- 
tor's purpose  not  to  grant  an  absolute  title, 
but  one  subject  to  the  rights  reserved  in  the 
original  deed,  and  did  not  give  to  the  reserva- 
tion any  force  or  meaning  beyond  that  given 
by  the  deed  contaiuhig  it,  so  that,  the  ease- 
ment having  terminated  by  the  destruction 
of  certain  buildings  on  which  it  depended, 
complainant  was  not  estopped  by  his  deed 
from  interfering  with  defendant's  alleged 
continued  right  to  the  use  of  the  easement. 
Percival  v.  Williams,  74  Atl.  321,  327,  82  Vt 
531. 

Subject  to  restriction 

The  deed  to  a  lot  contained  the  restric- 
tions that  the  front  of  any  residence  built 
thereon  should  not  be  less  than  40  feet  west 
of  the  east  line  of  the  lot,  and  that  no  other 
building  except  a  residence  should  be  built  on 
the  front  half  of  the  lot;  but  the  deed  con- 
tained no  restrictions  as  to  the  back  half  of 
the  lot  Subsequently  defendant  came  into 
possession  of  part  of  the  back  half  of  the  lot 
by  a  deed  providing  that  the  conTeyance 
should  be  **subject  to"  the  restrictions  in  the 
former  deed.  Held,  that  such  restrictions, 
not  originally  referring  to  the  back  half  of 
the  original  lot,  were  not  made  applicable 
thereto  by  defendant's  deed;  the  phrase 
"subject  to"  meaning  under  the  control,  pow- 
er, or  dominion  of,  or  subordinate  to,  and,  not 
being  words  of  contract,  imposing  upon  de- 
fendant no  contractual  obligations.  Van 
Duyn  v.  H.  S.  Chase  &  Co.,  128  N.  W.  300,  301, 
149  Iowa,  222. 

Subject  to  same  risks 

Where  defendant  reinsured  wheat  al- 
leged to  have  been  contained  in  a  certain 
warehouse,  when,  in  fact,  it  was  an  elevator, 
subject  to  a  higher  rate  of  premium,  a  subse- 
quent clause  in  the  policy  that  it  was  "sub- 
ject to  the  same  risks,"  valuations,  condi- 
tions, and  adjustments  as  might  have  been 
taken  by  the  reinsured  did  not  render  de- 
fendant liable  on  such  policy.  Fireman's 
Fund  Ins.  Co.  v.  Aachen  &  Munich  Fire  Ins. 
Co.,  84  Pac.  253-256,  2  Cal.  App.  690. 

Subject  to  taxes 

An  agreement  to  convey  land  "subject  to 
taxes"  meant  that  the  deed  should  contain  a 
clause  describing  a  reservation  of  taxes  in 
the  covenant  against  incumbrances.  John- 
son v.  Sherwood,  73  N.  E.  180,  186,  34  Ind. 
App.  490. 

Subject  to  tenancy 

Where  the  present  landlords  and  their 
predecessors  in  title  accepted  deeds  "subject 
to  existing  tenancies,"  and  found  tenants  in 
actual  possession,  they  must  be  presumed  to 


have  ascertained  and  know  the  nature,  ex- 
tent, and  terms  of  these  tenancies,  and  of  the 
leases  under  which  they  were  held;  for  the 
fact  of  an  existing  tenancy  necessarily  pre- 
supposes a  lease  of  some  kind.  Anderson  v. 
Conner,  87  N.  Y.  Supp.  449,  451,  43  Misc.  Rep, 
384. 

SUBJECTIVE  SYMPTOMS 

Objective  symptoms  are  those  which  the 
surgeon  discovers  from  a  physical  examina- 
tion of  his  patient,  while  '^subjective  symp- 
toms" are  those  he  learns  from  what  his  pa- 
tient tells  him.  Dean  v.  Wabash  B.  Co.,  129 
S.  W.  953,  957,  229  Mo.  425. 

SUBLEASE    ' 

See,  also,  Subtenant 

A  covenant  in  a  coal  lease  against  as- 
signing or  subleasing  without  the  consent  of 
the  lessor,  when  relied  on  as  a  ground  of 
forfeiture,  will  be  given  a  strict  conhstruclion 
in  equity,  and  a  contract  between  such  a  les- 
see and  a  mining  company,  by  which  the  lat- 
ter was  given  possession  of  the  lessee's  plant 
and  equipment  and  agreed  to  mine  the  prop- 
erty and  load  the  coal  in  cars  for  the  lessee, 
which  retained  the  ownership  and  paid  for 
the  work,  was  merely  a  working  contract, 
and  not  a  "sublease"  within  the  meaning  of 
such  a  covenant.  St.  Louis  Union  Trust  Co. 
V.  Galloway  Coal  Co.,  193  Fed.  106,  115. 

Aseisnment  dlstincniahed 

See  Assignment 

SUBLETTING 

Assignment    distinguished,    see    Assign- 
ment. 

The  employment  by  a  farm  tenant  of  a 
third  person  to  work  thereon,  to  whom  is 
given  possession  of  a  house  on  the  premises, 
does  not  constitute  a  "subletting"  of  any  part 
of  the  premises,  within  the  provision  of  the 
lease  prohibiting  a  subletting  without  the 
written  consent  of  the  landlord.  Vincent  v. 
Crane,  97  N.  W.  34,  35,  134  Mich.  700. 

A  "subletting"  is  where  the  lessee  demis- 
es the  whole  or  a  part  of  the  premises  for  a 
portion  of  the  unexpired  term.  Thus  where 
a  lessee  relet  two  rooms  of  the  demised  prem- 
ises to  another,  such  rooms  and  the  rest  of 
the  premises  being  occupied  thereafter  by 
different  families,  there  was  a  subletting  of 
the  property  within  Rev.  St.  1895,  art  3250, 
prohil»iting  a  tenant  from  subletting  without 
the  consent  of  the  landlord,  which  operated 
as  a  forfeiture  of  the  lease,  and  entitled  the 
landlord  to  recover  possession.  Hudgins  v. 
Bowes,  110  S.  W.  178,  179. 


SUBMERGED  LAND 

As  land,  see  Land. 

As  tide  land,  see  Tide  Lands. 
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SUBMISSION 

See  Final  Submission. 

"  'Submission  to  arbitration*  may  be  de- 
fined as  the  agreement  by  which  parties  refer 
disputed  or  doubtful  matters  pending  between 
them  to  the  final  decision  and  award  of  an- 
other party,  whether  one  person  or  more; 
the  party  to  whom  the  reference  is  made  is 
called  an  'arbitrator';  the  arbitration  is  the 
investigation  and  determination  of  the  mat- 
ters of  difference  between  the  contending 
parties  by  the  arbitrator  so  chosen;  and  the 
*award'  is  the  decree  or  judgment  of  the  arbi- 
trator, and  is  generally  conclusive  in  its  ef- 
fect." Millsaps  V.  Estes,  50  S.  E.  227,  228, 
137  N.  C.  535,  70  L.  R.  A.  170,  107  Am.  St 
Rep.  496. 

Under  an  agreement  for  appraisal  made 
pursuant  to  the  terms  of  a  standard  fire  in- 
surance policy,  one  appraiser  learned  the 
opinion  of  the  other  as  to  the  amount  of  loss, 
and  thought  he  would  be  unable  to  agree 
upon  that  amount,  and  subsequently  confer- 
red with  tbe  umpire  with  a  view  to  agree- 
ment with  him.  Later,  upon  the  other  ap- 
praiser expressing  satisfaction  with  the  um- 
pire's figures,  the  first  appraiser  suspected 
collusion  and  withdrew  from  the  appraise- 
ment. Held,  that  his  conduct  amounted  to  a 
"submission*'  of  the  matter  to  the  umpire,  his 
withdrawal  came  too  late,  and  an  award  by 
the  umpire  and  the  otlier  appraiser  was  bind- 
ing. Garrebrant  v.  Continental  Ins.  Co.,  67 
Atl.  90,  93,  75  N.  J.  Law,  577,  12  U  B.  A.  (N. 
S.)  443. 

SUBMIT 

See    Duly    Submitted;     Properly    Sub- 
mitted. 

The  more  usual  definition  of  the  term 
"submit"  is  "to  commit  to  the  discretion  of 
another."  Board  of  Education  of  Cherokee 
County  v.  Board  of  Com'rs  of  Cherokee  Coun- 
ty, 63  S.  E.  724,  729,  150  N.  C.  116. 

Where  it  is  announced  by  the  justice  at 
the  conclusion  of  trial  "Decision  reserved," 
the  case  is  "submitted"  within  Municipal 
Court  Act  (Laws  1902,  p..  1557,  c.  580)  §  230, 
allowing  the  justice  for  rendering  judgment 
14  days  from  the  time  the  case  is  submitted. 
Mosehauer  v.  Jenkins,  112  N.  Y.  Supp.  1038, 
1039,  128  App.  Div.  825. 

A  justice's  docket  showed  that  the  evi- 
dence in  an  action  was  heard  on  August  5th, 
on  which  date  the  attorneys  on  both  sides 
agreed  to  file  a  brief,  and  the  court  took  the 
cause  under  advisement,  that  on  August  7th 
plaintiff's  attorney  filed  a  brief  and  on  Au- 
gust 12th  defendant's  attorney  filed  a  brief, 
and  that  on  the  same  day  judj^ment  was  en- 
tered. Held  that,  construing  the  record  as  a 
whole,  it  did  not  show  that  the  cause  was 
"submitted  to  the  justice  for  final  action"  on 
August  5th  within  the  meaning  of  Code,  { 


4522,  requiring  judgment  to  be  rendered  with- 
in three  days  after  such  submission,  but  did 
show  a  postponement  of  such  submission  by 
agreement  until  after  the  filing  of  briefs. 
Moir  v.  Bourke   (Iowa)  137  N.  W.  921,  922. 

In  Liquor  Tax  Law  (ConsoL  Laws  1909, 
c  34) ,  {  13,  providing  that,  if  the  four  prop- 
ositions shall  not  have  been  properly  sub- 
mitted at  the  biennial  town  meeting,  they 
shall  be  submitted  at  a  special  town  meeting 
duly  called,  to  "submit"  means  to  present 
and  leave  to  the  judgment  of  the  qualified 
voters.  In  re  Norton,  134  N.  Y.  Supp.  1030, 
1032,  75  Misc.  Rep.  180. 

SUBMIT  AND  TRY 

See  Regularly  Submit  and  Try. 

SUBMITTED  TO  XXECTORS 

Const,  i  168,  provides  that  changes  In 
the  bouudaiies  of  organized  counties  shall  be 
submitted  to  the  electors  of  the  county  or 
counties  to  be  affected,  and  be  adopted  by  a 
majority  of  all  the  legal  votes  cast  at  such 
election.  Held:  That  the  phrase  "shall  be 
submitted  to  the  electors"  means  that  all  per- 
sons qualified  to  vote  in  the  county,  or  coun- 
ties, affected  shall  in  a  legal  manner  be 
given  an  opportunity  to  vote;  that  whether 
or  not  they  exercise  their  right  in  no  way 
affects  the  fact  of  submission;  that  the  word 
"electors"  means  all  persons  possessing  the 
qualifications  as  to  residence,  age,  and  citi- 
zenship, as  prescribed  by  section  121,  as  nec- 
essary to  entitie  them  to  vote;  that  the 
phrase  "votes  cast!'  means  the  total  of  the 
separate  votes,  or  expressions  of  voters'  pref- 
erence for  or  against  such  a  change,  and 
should  be  limited  to  mean  the  votes  cast  on 
that  proposition.  Held,  further,  that  to  effect 
such  change  requires  merely  a  majority  of 
the  votes  cast  upon  the  question  of  a  change, 
and  not  a  majority  of  the  highest  number  of 
votes  cast  for  any  candidate,  or  upon  any 
proposition  voted  upon  at  the  election,  since 
to  hold  otherwise  would  be  to  give  as  much 
effect  to  the  act  of  an  elector  who  did  not 
vote  on  such  change  as  that  of  one  who 
voted  in  the  negative.  State  ?.  Blaisdell.  119 
N.  W.  360,  362,  18  N.  D.  31. 

SUBORDINATE 

A  "subordinate,"  as  the  term  fs  used  In 
a  statute  dividing  the  employ^  of  railroad 
companies  into  superiors  and  subordinates, 
is  an  employ^  who  has  no  power  to  direct  or 
control  in  the  branch  or  department  in  which 
he  is  employed.  Kane  v.  Erie  R.  Ga,  142 
Fed.  682,  GSo,  73  0.  C.  A,  672. 

SUBORDINATE  OFFICER 

Under  the  civU  service  law  (Laws  1895, 
c.  313),  the  tax  commissioner  In  the  city  of 
Milwaukee  is  the  "head  of  a  principal  de- 
partment," having  power  to  appoint  the  ward 
assessors  as  his  "subordinates"  and  the  power 
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to  remove  them,  anything  in  the  city  charter, 
existing  at  the  date  of  the  enactment,  to  the 
contrary  notwithstanding.  State  ex  rel.  Hay- 
den  V.  Arnold,  138  N.  W.  78,  84,  151  Wis.  19. 

An  inspector  of  police,  an  officer  provided 
for  by  Greater  New  York  Charter  (Laws  1901, 
p.  118,  c  466)  §  276,  is  a  "subordinate  officer," 
within  section  800  and  police  rule  280,  au- 
thorizing such  an  officer  to  prefer  charges  in 
writing  against  a  patrolman  without  veri- 
fication on  information  furnished  by  another 
person.  People  ex  rel.  Rosenberg  v.  Greene, 
91  N.  Y.  Supp.  803,  804,  101  App.  Div.  83. 

A  "subordinate  officer,"  within  the  civil 
service  law  (Consol.  Laws  1909,  c.  7),  is 
one  subject  to  the  direction  and  control  of 
a  superior  officer;  and  special  agents  ap- 
pointed under  Liquor  Tax  Law  (Consol. 
Laws  1909,  c.  34)  §  7,  providing  that  such 
agents  shall,  under  the  direction  of  the  com- 
missioner and  as  required  by  him,  investigate, 
etc.,  are  subordinate  officers.  In  re  Weaver, 
181  N.  Y.  Supp.  144,  145,  72  Misc.  Rep.  438. 

SUBORNATION  OF  PERJURY 

See  Attempt  at  Subornation. 

'^Subornation  of  perjury"  is  the  procur- 
ing of  the  commls^on  of  perjury  by  inciting, 
instigating,  or  persuading  a  witness  to  swear 
falsely.  State  v.  Johnson  (Del.)  84  Atl.  1040, 
1041. 

Where  the  crime  of  perjury  is  committed 
at  the  instigation  or  procurement  of  another, 
It  is  "subornation  of  perjury"  by  the  party 
instigating  it  State  v.  Shaffner  (Del.)  69 
Atl.  1004,  1005,  6  Pennewill,  576. 

The  crime  of  "subornation  of  perjury" 
consists  of  the  commission  of  perjury  by  the 
person  suborned  and  willfully  procuring  him 
to  commit  perjury  by  the  suborner.  Bell  v. 
State,  68  S.  E.  860,  5  Ga.  App.  701. 

To  render  one  guilty  of  "subornation  of 
perjury,"  he  must  not  only  have  caused  a 
false  oath  to  be  taken,  but  must  have  known 
at  the  time  that  the  false  oath  was  taken 
willfully,  corruptly,  and  knowingly,  so  as  to 
constitute  perjury  on  the  part  of  the  person 
taking  it  State  v.  Trook,  88  N.  E.  930,  931, 
172  Ind.  558  (citing  United  States  v.  Evans, 
19  Fed.  912;  Commonwealth  v.  Douglass,  46 
Mass.  [5  Mete.]  241;  Stewart  v.  State,  22 
Ohio  St  477;  2  Whart  Cr.  Law,  §  1329 ;  2 
Bishop,  Cr.  Law,  {  1197  [2]). 

"Subornation"  is  in  its  essence  "perjury,** 
and  the  perpetrator  of  the  oflPense  a  sort  of 
an  accessory  before  the  fact,  but  the  statute 
creates  them  as  distinct  oflPenses,  and  a  dif- 
ferent quantum  of  evidence  is  essential  to 
sustain  the  conviction  of  one  than  the  other. 
Under  an  indictment  for  perjury,  the  accused 
cannot  be  convicted  of  subornation  of  perju- 
ry. Being  distinct  offenses,  involving  essen- 
tially different  acts  on  the  part  of  the  ac- 
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cuaed,  proof  of  one  ought  not  to  be  received 
in  Justification  of  an  alleged  libel,  charging 
a  person  with  having  committed  the  other. 
State  V.  Lomack,  106  N.  W.  386,  387,  130 
Iowa,  79  (citing  Commonwealth  v.  Douglass 
[Mass.]  5  Mete.  241;  People  v.  Evans,  40  N. 
Y.  3). 

Under  Mills'  Ann.  St  §  1270,  providing 
that  if  one  falsely  swears  in  a  matter  ma- 
terial to  the  issue,  or  suborns  another  person 
to  swear  falsely,  he  shall  be  guilty  of  perjury 
or  subornation  thereof,  as  the  case  may  be, 
the  crime  of  "subornation  of  perjury"  cannot 
be  committed  unless  the  matter  falsely  sworn 
to  is  material.  McClelland  v.  People,  113 
Pac.  640,  641,  49  Colo.  538,  32  U  B.  A.  (N.  S.) 
1069. 

According  to  the  Oregon  statute  (B.  & 
C.  Comp.  §  1875),  one  who  procures  any  other 
to  commit  the  crime  of  perjury  is  guilty  of 
"subornation  of  perjury."  State  v.  Jewett,  85 
Pac.  994,  996,  48  Or.  577. 

Procuring  entryman  to  make  false  af- 
fidavits constituted  "subornation  of  perjury," 
as  defined  by  Bev.  St  5393.  Nickell  v.  Unit- 
ed States,  161  Fed.  702,  707,  88  C.  C.  A.  562. 

SUBPCENA 

Service   of    Subpoena,    see    Service    (In 
Practice). 

A  "writ  of  subpcena"  in  equity  is  a  com- 
mand that  something  be  done  and  is  an  order 
of  court  Leas  &  McVitty  v.  Merriman,  132 
Fed.  510,  513. 

The  "summons"  referred  to  in  Civ.  Code 
1902,  §  3130,  providing  for  certain  fees  of  wit- 
nesses in  the  courts  of  common  pleas  and 
probate,  for  every  day's  attendance  on  "sum- 
mons," is  not  a  mere  verbal  or  written  notice 
from  the  party,  but  is  the  "subpcena"  refer- 
red to  in  section  2861,  authorizing  the  is- 
suance of  subpoenas  for  witnesses,  and  re- 
quiring a  subpoena  to  state  at  whose  request 
the  witness  is  summoned.  "Summons"  and 
"subpoena"  mean  the  same  thing.  Hence  a 
party  may  not  tax  witness  fees  against  the  ad- 
verse party  unless  the  witnesses  were  sub- 
poenaed. Atherton  v.  Atlantic  Coast  Line  B. 
Co..  64  S.  E.  411,  82  S.  C.  474. 

According  to  the  Idaho  statute  (Bev.  St. 
1887,  §  6035),  a  "subpoena"  is  "the  process  by 
which  the  attendance  of  a  witness  is  requir- 
ed."   Under  section  6039  a  witness  who  re- 

r 

sides  in  an  adjoining  county  and  more  than 
thirty  miles  from  the  place  of  trial  is  not 
obliged  to  attend  in  response  to  a  subpoena, 
but  the  privilege  of  disobeying  the  subpoena 
is  personal  to  the  witness,  and  where  he 
waives  the  privilege  and  attends  and  tes- 
tifies, he  is  entitled  to  his  mileage  fbr  actual 
and  necessary  travel  within  the  state,  the 
same  as  any  other  witness  who  has  attended 
under  compulsory  process.  Anderson  v. 
Ferguson-Bach  Sheep  Co.,  86  Pac  41,  42,  12 
Idaho,  418,  10  Ann.  Cas.  395. 
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According  to  Code  Civ.  Proc.  {  1985,  a 
"subpoena"  is  a  process  "by  which  the  attend- 
ance of  a  witness  is  required."  It  is  the 
means  provided  by  which  a  party  may  com- 
pel a  witness  to  appear  in  court  at  the  trial 
whether  he  is  willing  or  not  The  only  ob- 
ject of  the  subpoena,  and  its  only  office,  when 
complied  with,  is  to  secure  his  testimony  by 
personal  attendance.  Since  the  party  mak- 
ing a  request  for  the  attendance  of  a  witness 
is  liable  for  the  statutory  fee,  in  case  the  wit- 
ness attends,  such  party  is  entitled  to  tax 
costs  for  such  attendance,  though  the  witness 
was  not  subpoenaed.  Linforth  v.  San  Fran- 
cisco Gas  &  Electric  Co.,  99  Pac.  716,  717,  .9 
CaL  App.  434.  It  is  a  writ  or  order  directed 
to  a  person  and  requiring  his  attendance  at 
a  particular  time  and  place  to  testify  as  a 
witness.  Where  a  subpoena  regular  on  its 
face  is  issued  out  of  a  court  of  general  juris- 
diction, and  It  procures  the  attendance  of  the 
witness  at  the  time  and  place  appointed,  and 
he  is  sworn  and  submits  to  a  partial  examina- 
tion without  objection,  he  waives  any  de- 
fect or  irregularity  in  the  Issuance  of  the 
subpoena,  and  he  cannot  sustain  the  action  of 
a  judge  of  the  superior  court  in  refusing  to 
direct  him  to  complete  the  deiwsition  by  rais- 
ing the  question  of  the  sufficiency  of  the 
subpoena  for  the  first  time  in  an  original 
proceeding  in  the  appellate  court  for  a  writ 
of  mandate  to  compel  the  judge  to  require  the 
witness  to  complete  the  depcwitlon.  In  re 
Scott.  96  Pac.  385,  387,  8  Cal.  App.  12. 

Am  mandate 

See  Mandate. 

As  process 

See  Process. 

SUBPCENA  AD  TESTIFICANDUM 

"Subpoena  ad  testificandum"  is  an  ex- 
pression, whatever  the  official  hand  clothed 
with  the  right  to  issue  it,  of  inherent  power 
possessed  by  courts  having  iwwer  to  hear  and 
determine  controversies,  to  call  for  proofs  of 
the  facts  involved  and  to  sumuion  and  com- 
pel the  attendance  of  wituesses  before  them; 
and  process,  for  such  purposes,  is  essentially 
judicial.  Jackson  v.  Mobley,  47  South.  590, 
592,  157  Ala.  408. 

SUBP<ENA  DOCKET 

A  "subpama  docket,"  in  which  clerks  of 
circuit  courts  are  required  by  Code  1896,  I 
9.'i4,  subd.  G,  to  enter  subpcpuas  issued,  etc., 
is  not  a  part  of  the  final  record  in  a  cause, 
but  a  memorial,  more  i^ermanent  than  the 
writs  themselves,  of  the  stejKS  taken  to  pro- 
cure testimony.  Jackson  v.  Mobley,  47  South. 
590,  592.  157  Ala.  408. 

SUBPCENA  DUCES  TECUM 

As  mandate,  see  Mandate. 

A  party  is  not  entitled,  under  a  "sul)- 
pa'ua   duces   tecum,"   to  have  brought  into ' 


court  a  mass  of  books  and  papers  that  he 
may  search  them  through  to  gather  evidence. 
The  subixena  must  specify,  with  as  much 
precision  as  is  fair  and  feasible,  the  partic- 
ular documents  desired.  American  Car  & 
Foundry  Co.  v.  Alexandria  Water  Co.,  70 
Atl.  867,  8(59,  221  Pa.  529,  128  Am.  St.  Rep. 
749,  15  Ann.  Cas.  641  (quoting  and  adopting  3 
Wlgmore^  Evidence  [1904]  §  2200,  and  citing 
and  adopting  cases  and  authorities  Cowles  v. 
Cowles  [Pa.]  2  Pen.  &  W.  139;  Wills  v. 
Kane  [I»a.]  2  Grant,  Cas.  47). 

A  ''subpceua  duces  tecum"  Is  an  ancient 
writ  An  order  issued  under  Laws  190(5,  JCo. 
75  (P.  S.  4252-41i5G),  directing  a  coriwratioii 
to  produce  before  a  grand  jury  certain  books 
and  papers,  is  in  effect  the  same  as  a  * 'sub- 
poena duces  tecum,"  except  that  it  applies 
to  a  corporation.  In  re  Consolidated  Ren- 
dering Co.,  66  Atl.  790.  794.  80  Vt.  55,  11  Ann. 
Cas.  1069. 

The  familiar  process  by  which  the  pro- 
duction of  documents  in  the  hands  of  third 
persons  is  secured  Is  the  "subpoena  duces 
tecum."  One  upon  whom  such  process  is 
served  is  bound  to  produce  the  required  doc- 
ument. The  production  thus  compelled  does 
not,  however,  signify  a  delivery  of  the  papers 
into  the  hands  of  the  party  calling  for  their 
production  or  of  his  counsel,  or  a  submis- 
sion of  them  to  his  examination;  neither 
does  such  a  consequence  necessarily  follow. 
The  produ(»tlon  which  the  possessor  of  the 
papers  is  required  to  make  consists  of  bring- 
ing them  into  court  and  putting  them  into  its 
control.  Having  by  this  act  compiled  w^ith 
the  order  of  producti^n,  the  producer  may 
ask  the  court  to  pass  upon  any  claim  of 
privilege,  or  to  make  a  personal  ln.spection 
of  the  document  or  documents,  to  determine 
their  relevancy  or  their  relevant  parts  before 
their  submission  to  counsel,  and  to  make  any 
proper  order  for  the  protection  In  such  sub- 
mission of  the  Interests  of  the  producer,  as, 
for  example,  by  withholding  from  the  view  of 
counsel  any  irrelevant  matter  which  he  ought 
not  to  be  permitted  to  examine.  Banks  v. 
Connecticut  R.  &  Lighting  Co.,  64  Atl.  14,  15, 
79  Conn.  116. 

SUBPCENAJSD 

The  allegation,  in  an  indictment  for  con- 
spiracy to  prevent  witnesses  from  attending 
a  trial,  that  the  witnesses  were  legally  **sub- 
pcrnaed"  which  under  Code,  §  5493  is  accom- 
plished by  delivering  a  copy  of  the  subp(Pna 
and  showing  the  original  to  the  witness,  is 
only  by  way  of  inducement  to  the  substance 
of  the  charge;  and  the  variance  between  the 
allegation  and  the  proof  that  a  copy  of  the 
subpcena  duly  issued  had  been  placed  in  the 
hands  of  each  witness,  who  understood  that 
he  was  required  to  attend  court  as  a  wit- 
ness at  the  time  and  place  indicated  therein, 
was  immaterial.  State  v.  Hardin,  120  X.  W. 
470,  473, 144  Iowa,  264,  138  Am.  St  Rep.  2U2. 
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SUBROGATION 

See  Conventional  Subrogation. 

"Subrogation"  is  the  substitution  of  one 
person  in  place  of  another,  whether  as  a 
creditor  or  as  the  possessor  of  any  rightful 
claim,  so  that  he  who  is  substituted  succeeds 
to  the  rights  of  the  other  in  relation  to  the 
debt  or  claim  and  Its  rights,  remedies,  or 
securities.  The  doctrine  is  one  of  equity  and 
benevolence.  Its  basis  is  the  doing  of  com- 
plete, essential,'  and  perfect  justice  between 
the  parties,  without  regard  to  form,  and  its 
object  is  the  prevention  of  injustice.  It  does 
not  necessarily  rest  on  contract  or  privity, 
but  upon  principles  of  natural  equity,  and 
does  not  depend  upon  the  act  of  the  creditor, 
but  may  be  Independent  of  him,  and  also  of 
the  debtor.  It  applies  whenever  any  person 
other  than  a  mere  volunteer  pays  a  debt  or 
demand  which  in  equity  or  good  conscience 
should  have  been  satisfied  by  another,  or 
where  a  liability  of  one  person  is  discharged 
out  of  a  fund  belonging  to  another,  or  where 
a  person  is  compelled,  for  his  own  protection 
or  that  of  some  interest  which  he  represents, 
to  pay  a  debt  for  which  another  is  primarily 
liable.  Robertson  v.  Sullivan,  59  South.  846, 
847,  102  Miss.  581  (quoting  7  Words  and 
Phrases,  p.  6722). 

The  doctrine  of  "subrogation"  rests 
fundamentally  on  the  equitable  principle  that, 
where  a  party  is  comiwlled  to  pay  a  debt 
for  which  another  is  liable,  and  which  that 
other  in  good  conscience  ought  to  pay,  the 
payment  should  invest  the  party  paying  with 
the  creditor's  rights  and  remedies  against 
the  other  debtor.  Lackawanna  Trust  &  Safe 
Deposit  Co.  V.  Gomerlnger,  84  Atl.  757,  760, 
236  Pa.  179. 

"Subrogation"  Is  the  substitution  of  a 
new  for  an  old  creditor;  more  generally  the 
act  of  putting,  tly  transfer,  a  person  in  the 
place  of  another.'  The  right  is  not  founded 
on  contract,  but  is  a  creation  of  eciuity,  and 
is  enforced  for  the  purpose  of  acooinplishing 
substantial  Justice.  Holland  Banking  Co.  v. 
See,  130  S.   W.  354,  356,  146  Mo.  App.  269. 

"Subrogation"  contemplates  some  orig- 
inal privilege  on  the  part  of  him  to  whose 
place  substitution  is  clainie<l;  and,  where  no 
such  privilege  exists,  there  is  nothing  on 
which  to  base  the  right.  Teter  v.  Teter,  63 
S.  E.  967,  65  W.  Va.  167. 

"Subrogation"  exists  to  enable  a  party 
secondarily  liable  who  has  paid  the  debt  to 
benefit  by  the  securities  or  remedies  which 
the  creditors  hold  against  the  principal  debt- 
or. Paton  V.  Robinson,  71  Atl.  730,  733,  81 
Conn.  547. 

The  right  of  "subrogation"  is  independ- 
ent of  any  contractual  relation  between  the 
parties,  and  may  be  exercised  wherever  one 
party  pays  a  debt  for  which  another  is 
primarily  answerable,  or  which  in  equity 
should  have  been  discharged  by  another,  ex* 


cept  in  case  of  one  who  has  officiously  and 
as  a  mere  volunteer  paid  the  debt  of  another 
for  which  neither  he  nor  his  property  was 
answerable,  or  where  It  would  work  an  in- 
justice to  the  rights  of  another.  Vdsser  v. 
City  of  Liberty,  110  S.  W.  119,  121,  50  Tex. 
Civ.  App.  Ill  (citing  6  Pom.  Eq.  Jur.  f  920). 

"Subrogation"  is  the  doctrine  of  equity 
jurisprudence  wherein  a  party,  -who  has  in- 
demnified another  in  pursuance  of  his  ob- 
ligation to  do  80,  succeeds,  and  is  entitled 
to  the  cession  of  all  means  of  redress  held 
by  the  party  indemnified  against  the  one  who 
caused  the  loss.  Travelers*  Ins.  Co.  v.  Great 
Lakes  Engineering  Works  Co.,  184  Fed.  426. 
431,  107  C.  C.  A.  20,  36  L.  R.  A.  (N.  S.)  60. 

"Subrogation"  takes  place  where  one 
pays  a  debt  which  another  was  justly  liable 
to  pay,  and  the  payment  is  made  to  dis- 
charge the  property  of  the  person  paying 
from  an  Incumbrance.  The  right  of  subroga- 
tion is  not  founded  upon  contract,  express  or 
Implied,  but  upon  prinHpals  of  equity  and 
Justice,  and  is  broad  enough  to  include  every 
Instance  in  which  one  party,  not  a  mere 
volunteer,  pays  a  debt  for  another,  primarily 
liable,  and  which  in  good  conscience  and 
equity  should  have  been  paid  by  the  latter. 
Alberti  v.  Moore,  93  Pac.  543,  548,  20  Okl.  78, 
14  L.  R.  A.  (N.  S.)  1036  (citing  Lowrey  v., 
Byers,  80  Ind.  443;  Davis  v.  Schleinmer,  50 
N.  E.  373,  150  Ind.  472,  479;  Cole  v.  Malcolm, 
66  N.  Y.  363;  Boisot,  Mech.  Liens,  S  263; 
Phil.  Mech.  Liens,  §  260). 

"Subrogation"  is  an  equitable  and  not  a 
legal  right.  Its  foundation,  it  is  said,  is 
on  equity  and  benevolence.  It  is  a  doctrine 
which  will  be  applied,  or  not,  according  to 
the  dictates  of  equity  and  good  conscience, 
and  considerations  of  public  policy.  When 
the  case  is  one  of  the  subrogation  of  the 
individual  to  public  rights  and  remedies,  the 
situation  assumes  an  aspect  not  presented, 
where  the  substitution  relates  to  private 
rights.  Sperry  v.  Butler,  53  Atl.  899,  901, 
75  Conn.  369. 


ttcj. 


Subrogation"  Is  a  remedy  which  equity 
seizes  upon  in  order  to  accomplish  what  is 
Just  and  fair  between  the  parties,  when-  the 
party  seeking  the  aid  of.  the  court  and  the 
benefit  of  the  rule  has  been  no  mere  volun- 
teer, and  when  his  action  Is  based  upon  gen- 
eral eiiultable  rules.  "The  doctrine  of  sub- 
rogation is  that  one  who  has  been  compelled 
to  pay  a  debt  which  ought  to  have  been  paid 
by  another  Is  entitled  to  exercise  all  the  rem- 
edies which  the  creditor  possessed  against 
the  other  and  to  indemnity  from  the  fund 
out  of  which  should  have  been  made  the  pay- 
ment which  he  has  made  to  the  creditor.  It 
is  a  mode  which  equity  adopts  to  compel  the 
ultimate  discharge  of  a  debt  by  him  who  in 
eciuity  and  good  conscience  ought  to  pay  it* 
and  to  relieve  hhn  whom  only  a  creditor 
would  ask  to  pay,  although,  as  between  debt- 
or and  creditor,  the  debt  ma^^  be  extinguish- 
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ed;  yet,  as  between  the  person  who  baa  paid 
tbe  debt  and  the  other  parties,  the  debt  is 
kept  alive  so  far  as  may  be  necessary  to  pre- 
serve the  securities."  Brlnckerhoff  v.  Holland 
Trust  Co.,  159  Fed.  191,  200  (quoting  and 
adopting  Sheld.  Subr.  f  11). 

'The  scope  of  the  right  of  'subrogation' 
consists  In  the  immediate  transfer,  by  oper- 
ation of  lawi  to  the  promisor  in  suretyship 
of  all  the  rights  of  the  creditor  against  the 
principal  whenever  the  promisor  pays  the 
debts  or  satisfies  the  obligation.  This  right 
of  subrogation  is  Independent  of  any  agree- 
ment and  rests  upon  principles  of  natural 
justice  and  equity.".  Union  Stone  Go.  v. 
Board  of  Chosen  Freeholders  of  Hudson 
County,  65  Atl.  466,  471,  71  N.  J.  Eq.  657 
(quoting  Stearns,  Law  of  Suretyship,  p.  462, 
i  201). 

"Subrogation**  is  an  equity.  It  is  de- 
rived from  the  civil  law.  "  'Subrogation*  is 
the  equity  by  which  a  person  who  is  secon- 
darily liable  for  a  debt,  and  has  paid  the 
same,  is  put  in  the  place  of  the  creditor,  so 
as  to  entitle  him  to  make  use  of  all  the  se- 
curities and  remedies  possessed  by  the  cred- 
itor in  order  to  enforce  the  right  of  exonera- 
tion as  against  the  principal  debtor,  or  of 
contribution  against  others,  who  are  liable 
in  the  same  rank  with  himself.'*  State  ex 
rel.  Moore  v.  Perkins,  38  South.  196, 198»  114 
La.  301  (quoting  Bish.  Eq.  §  335). 

AsalKnmeat  distin^iiished 

If  one.  person,  not  a  mere  interloper,  but 
having  an  interest  in  the  matter,  pay  the 
note  and  satisfy  the  mortgage  of  another, 
the  question  whether  he  becomes  an  assignee 
of  the  note  and  mortgage  is  one  of  fact  and 
intention  of  the  parties.  If,  however,  over- 
riding equities  so  require,  one  who  satisfies 
an  incumbrance  upon  his  land  may  be  sub- 
rogated to  the  rights  of  the  Uenholder,  or 
may  be  entitled  to  an  equitable  assignment 
of  such  rights.  "Subrogation*'  and  equitable 
assignment  are  acts  of  the  law  as  distin- 
guished from  assignment  by  acts  of  parties. 
We  must  be  careful  to  distinguish  between 
an  assignment  of  the  mortgage  debt  and  a 
mere  right  of  subrogation  to  the  lien  of  the 
mortgage  creditor.  Assignment  is  the  act  of 
the  parties,  and  depends  generally  upon  in- 
tention. Where  the  nature  of  the  transaction 
is  such  as  imports  a  payment  of  the  debt  and 
a  consequent  discharge  of  the  mortgage,  there 
can,  of  course,  be  no  assignment,  for  the 
Hen  of  the  mortgage  is  extinguished  by  the 
payment.  A  mortgage  creditor  cannot  be 
compelled  to  assign  the  debt  and  mortgage 
upon  receiving  payment  All  that  he  can 
be  required  to  do  is  to  give  an  acquittance 
and  release.  The  exception  to  this  rule,  if 
it  can  be  so  termed,  is  found  In  those  cases 
where  the  party  making  the  payment  occu- 
pies the  position  of  surety  to  the  debt,  or  Is 
in  some  way  personally  bound  for  its  pay- 
ment. Such  a  person  may,  In  equity,  require 
an  assignment  or  transfer,  not  ooiy  of  the 


mortgage  itself,  but  of  all  the  securities  held 
by  %  the  creditor,  for  his  protection  and  in- 
demnity, and,  although  no  such  assignment 
or  transfer  is  actually  made,  a  court  of 
equity  will  treat  it  as  having  been  done. 
But,  if  the  party  making  the  payment  does 
not  occupy  the  position  of  surety  for  the 
debt,  as  a  general  rule  he  cannot  claim  to 
be  entitled  as  assignee  unless  by  agreement 
with  the  creditor.  Subrogation  is,  however, 
a  very  different  thing  from  an  assignment. 
It  is  the  act  of  the  law,  and  the  creature  of 
a  court  of  equity,  depending,  not  upon  con- 
tract, but  upon  the  principles  of  equity  and 
Justice.  It  presupposes  an  actual  payment 
and  satisfaction  of  the  debt  secured  by  the 
mortgage.  But,  although  the  debt  Is  paid 
and  satisfied,  a  court  of  equity  will  keep 
alive  the  lien  for  the  benefit  of  the  party 
who  made  the  payment,  provided  he,  as  se- 
curity for  the  debt,  has  such  an  Interest  in 
the  land  as  entitles  him  to  the  benefit  of 
the  security  given  for  its  payment  Lynds 
V.  Van  Valkenburgh,  93  Pac.  615,  620,  77  Kan. 
24  (citing  Binford  v.  Adams,  3  N.  E.  753, 
104  Ind.  41;  Gatewood  v.  Gatewood,  75  Va. 
407,  410). 

Am  a  creature  of  equity 

"  'Subrogation*  is  of  equitable  origin,  not 
dependent  upon  contract,  and  is  always  in- 
voked to  prevent  Injustice.  It  will  never  be 
permitted  to  work  to  the  prejudice  of  the 
rights  of  others  or  produce  injustice."  Mor- 
Ing  V.  Privott,  60  S.  E.  509,  511, 146  N.  C.  558. 

The  doctrine  of  "subrogation"  has  its  or* 
igin  in  equity;  its  purpose  is  Indemnity; 
and  its  object  is  attained  when  the  insurer 
has  been  fully  compensated.  The  doctrine 
cannot  be  invoked  to  consummate  injustice; 
it  does  not  permit  one  party  to  secure  an  un- 
fair advantage  over  the  other;  it  does  not 
permit  the  insurer  to  speculate,  or  profit  or 
drive  an  unconscional>le  tmrgaln.  When  he  is 
paid  in  full,  equity  re<iuires  the  return  of  the 
balance  to  the  insured  in  payment  of  his  un- 
compensated loss.  ^Vhe^e  a  sliip  sunk  by 
collision  find  abandoned  to  the  insurer,  being 
an  actual  total  loss,  is  insured  by  a  valued 
policy,  and  the  stipulated  sum  is  paid  to  the 
owner,  who  subsequently  recovers  her  ac- 
tual value,  which  exceeds  her  insurance  value 
as  damages  from  the  vessel  responsible  for 
the  collision,  the  insurer  is  only  entitled  to 
be  reimbursed  from  such  pe<overy  by  re- 
ceiving back  the  amount  it  has  paid  out,  with 
Interest,  and  the  Insured  is  entitled  to  the  re- 
mainder in  payment  of  his  uncompensated 
loss.  The  Livingstone,  130  Fed.  746,  749,  65 
C.  C.  A.  610. 

**'*Subrogation*  is  a  doctrine  of  equity 
jurisdiction,  which  does  not  depend  on  privi- 
ty or  contract,  express  or  Implied,  except  in 
so  far  as  the  known  equity  may  be  supposed 
to  be  imported  into  the  transaction  and,  thus 
raise  a  contract  by  implication.  It  is  found- 
ed on  the  facts  and  circumstances  of  each 
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particular  case  and  on  the  principles  of  natu- 
ral Justice.  In  general,  it  will  be  applied 
wherever  any  person,  other  than  a  mere  vol- 
unteer, pays  a  debt  or  demand  which  in  equi- 
ty or  good  conscience  should  have  been  sat- 
isfied by  another,  or  where  a  liability  of  one 
person  is  discharged  out  of  a  fund  belonging 
to  another,  or  where  one  person  is  compelled 
for  his  own  protection,  or  that  of  some  in- 
terest which  he  represents,  to  pay  a  debt  for 
which  another  is  primarily  liable,  or  wherev- 
er the  denial  of  the  right  would  be  contrary 
to  equity  and  good  conscience.  Subrop^ation 
being  the  creature  of  equity,  it  will  not  be 
permitted  where  it  would  work  injustice  to 
the  rights  of  those  having  equal  or  superior 
equltle&  Thus  it  will  not  be  enforced  against 
a  bona  fide  purchaser  for  value  without  no- 
tice, or  in  favor  of  a  person  guilty  of  fraud, 
or  for  the  benefit  of  one  who  would  thereby 
be  enabled  to  derive  an  advantage  from,  or 
to  establish  his  claim  through,  his  own  wrong 
or  negligence  or  inequitable  or  illegal  con- 
duct. Nor  will  it  be  enforced  at  the  expense 
of  a  legal  right,  or  where  resort  to  a  usurious 
agreement  or  security  would  be  necessary 
for  its  establishment"  German  Savings  & 
Loan  Soc.  v.  TuU,  136  Fed.  1,  6,  60  0.  G.  A.  1 
(citing  ^tna  Life  Ins.  Oo.  v.  Middleport,  8 
Sup.  Ct  625,  124  U.  S.  534,  31  L.  Ed.  537; 
Prairie  State  Nat.  Bank  v.  United  States,  17 
Sup.  Ct  142,  164  U.  S.  227,  41  L.  Ed.  412; 
First  Nat  Bank  v.  City  Trust,  Safe  Deposit 
&  Surety  Co.  of  Philadelphia,  114  Fed.  520, 
52  C.  C.  A.  313). 

''The  doctrine  of  'subrogation'  is  not  ad- 
ministered by  courts  of  equity  as  a  legal 
right,  but  the  prludple  is  applied  to  sub- 
serve the  ends  of  Justice,  and  to  do  equity  in 
the  particular  case  under  consideration.  It 
does  not  rest  on  contract,  and  no  general  rule 
can  be  laid  down  which  will  afford  a  test  in 
all  cases  for  Its  application.  Whether  the 
doctrine  Is  applicable  to  any  particular  case 
depends  upon  the  peculiar  facts  and  circum- 
stances of  such  case."  Thus,  where  plaintiff 
lent  S.  money  with  which  a  valid  mortgage 
lien  was  paid  off,  and  in  good  tk\th  took  a 
mortgage  on  the  property,  executed  by  S.  and 
the  woman  with  whom  he  was  living  as  hus- 
band and  wife,  it  was  held  that  plaintiff  had 
a  lien  on  the  property  for  the  money  loaned 
and  so  used,  either  by  virtue  of  his  mortgage 
or  that,  by  subrogation,  he  has  such  lien  by 
virtue'  of  the  lien  so  paid.  Held,  further, 
that  plaintiff  was  not  a  mere  volunteer,  and 
that  claimants  may  not  avoid  his  mortgage 
and  retain  the  benefit  of  the  release  of  the 
prior  valid  lien.  Gordon  v.  Stewart,  06  N. 
W.  624,  630,  4  Neb.  (Unof.)  852  (citing  South 
Omaha  Nat.  Bank  v.  Wright,  63  N.  W.  126, 
45  Neb.  23). 

"'Subrogation'  is  a  doctrine  primarily 
of  equity  jurisprudence,  although  its  princi- 
ples are  now  often  applied  in  courts  of  com- 
mon law,  especially  in  those  states  in  which 
equitable  remedies  are  administered  through 


the  forms  of  law.  tt  la  a  substitution,  ordi- 
narily the  substitution  of  another  person  in 
the  place  of  a  creditor,  so  that  the  person  in 
whose  favor  it  is  exercised  succeeds  to  the 
rights  of  the  creditor  in  relation  to  the  debt. 
More  broadly,  it  is  the  substitution  of  one 
person  in  the  place  of  another,  whether  as  a 
creditor  or  as  the  possessor  of  any  other 
rightful  claim."  Where  the  probate  court 
directed  the  administrator  of  an  estate  to 
borrow  money  and  complete  a  building  which 
had  been  commenced  by  the  decedent,  and 
for  the  construction  of  which  no  contract  ex- 
isted at  the  decedent's  demise  which  could 
be  carried  out,  the  person  loaning  the  money 
could  be  subrogated  only  to  such  rights  as 
the  contractors  had;  and,  as  no  legal  basis 
existed  for  the  establishment  of  a  mechanic's 
lien,  he  acquired  no  right  by  subrogation  to 
any  such  lien.  Waldermeyer  v.  Loebig,  81 
S.  W.  904,  006,  183  Mo.  363. 

As  either  legal  or  conventioiial 

"  'Subrogation'  Is  a  remedy  made  use 
of  by  courts  of  equity  as  an  efi^cient  aid  to 
Justice,  and,  in  the  main,  does  not  depend  on 
a  contractual  obligation,  though  a  man  may 
acquire  the  right  to  a  conventional  subroga- 
tion by  contract.  This  happens  when  one 
liquidates  a  demand  secured  by  lien  or  guar- 
anty, and  takes  an  assignment  of  It,  or  agrees 
with  th^ creditor  that  any  security  held  by 
the  latter  shall  continue  available  for  the 
collection  of  the  demand."  Crane  v.  Noel, 
78  S.  W.  826,  828,  103  Mo.  App.  122. 

Persons  entitled  to  relief 

The  doctrine  of  "subrogation"  is  appli- 
cable to  all  cases  wherein  a  party  who  has 
Indemnified  another  In  pursuance  of  his  ob- 
ligation so  to  do  succeeds,  and  is  entitled  to 
the  cession  of  all  means  of  redress  held  by 
the  party  indemnified  against  the  party  who 
has  occasioned  the  loss.  Travelers'  Ins.  Co. 
V.  Great  Lakes  Englneerinj?  Works  Co.,  184 
Fed.  426,  431,  107  C.  O.  A.  20,  36  L.  B.  A.  (N. 
S.)  60  (citing  Connecticut  Mut.  Life  Ins.  Co. 
V.  New  York  &  N.  H.  R.  Co.,  25  Conn.  265, 
65  Am.  Dec.  571). 

The  doctrine  of  "subrogation"  will  be  ap- 
plied, in  general,  wherever  any  person,  other 
than  a  mere  volunteer,  pays  a  debt  or  de- 
mand which,  in  equity  and  good  conscience, 
should  have  been  satisfied  by  another.  "Sub- 
rogation," as  a  principle  of  equity  Jurispru- 
dence, Is  generally  confined  to  the  relation  of 
principal  and  surety  and  guarantors,  or  to  a 
case  where  a  person  is  compelled  to  remove 
a  superior  title  to  that  held  by  him  in  order 
to  protect  his  own,  and  also  to  cases  of  in- 
surers. Whilst  these  general  heads  Include 
the  doctrine  and  principles  of  subrogation, 
that  doctrine  has  been  steadily  expanding 
and  growing  in  importance  and  extent  in  its 
application  to  various  subjects  and  classes 
of  persons.  This  equitable  principle  is  en- 
forced solely  for  the  accomplishment  of  sub- 
stantial justice,  where  one  has  an  equity  to 
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inyoke  which  cannot  injure  an  innocent  per- 
son. The  right  of  subrogation  which  springs 
from  the  mere  fact  of  the  payment  of  a  debt, 
and  which  is  included  under  the  heads  first 
above  stated,  is  what  is  termed  legal  subro- 
gation, and  exists  only  where  included  with- 
in those  classes.  But,  in  addition  to  this 
principle  of  legal  subrogation,  there  exists 
another  principle,  which  is  termed  conven- 
tional subrogation,  which  results  from  an 
equitable  right  springing  froui  an  express 
agreement  with  the  debtor,  by  which  one  ad- 
vances money  to  pay.  a  claim  for  the  security 
of  which  there  exists  a  lien,  by  which  agree- 
ment he  is  to  have  an  equal  lien  to  that  paid 
off,  whereupon  he*  is  entitled  to  the  benefit 
of  the  security  which  he  has  satisfied  with 
the  expectation  of  receiving  an  equal  lien. 
It  is  the  agreement  that  the  security  shall 
be  kept  alive  for  the  benefit  of  the  person 
making  the  payment  which  gives  the  right  of 
subrogation,  because  it  takes  away  the  char- 
acter of  a  mere  volunteer.  Since  the  equita- 
ble doctrine  of  subrogation  was  ingrafted  on 
the  Knglish  equity  jurisprudence  from  the 
civil  law,  it  has  been  steadily  growing  in  im- 
portance, and  widening  In  its  sphere  of  appli- 
cation, It  is  a  creation  of  equity,  and  is 
administered  in  the  furtherance  of  Justice. 
It  is  applied  to  give  the  party  who  actually 
pays  the  debt  the  full  benefit  and  advantage 
of  such  payment.  It  has  ()een  loi^  settled, 
and  it  is  not  controverted,  that  the  doctrine 
applies  where  a  Junior  incumbrancer  dis- 
charges the  prior  incumbrance,  and  where 
the  surety  pays  the  debt  of  his  principal,  and 
in  cases  of  like  character.  A  Just  limitation 
of  the  application  of  the  doctrine  is  that  it 
does  not  apply  to  payments  made  by  a  mere 
volunteer  or  stranger.  In  re  McGuire,  137 
Fed.  967,  968  (citing  Home  Sav.  Bank  v. 
Bierstadt,  48  N.  E.  161,  168  III.  618,  61  Am. 
St  Rep.  146 ;  Rachal  v.  Smith,  101  Fed.  159, 
164,  42  C.  C.  A.  297,  302). 

"Subrogation,**  as  a  principle  of  equity 
Jurisprudence,  is  generally  confined  to  the 
relation  of  principal  and  surety  or  guaran- 
tors, or  to  a  case  where  a  person  is  compelled 
to  remove  a  title  superior  to  that  held  by 
him  in  order  to  protect  his  own  and  also  to 
cases  of  insurers.  The  do(!trine  has,  how- 
ever, been  steadily  expanding  and  growing 
in  importance  and  extent  in  its  application 
to  various  subjects  and  classes  of  persons. 
The  principle  is  enfor(ed  solely  for  the  ac- 
complishment of  substantial  Justice,  where 
one  has  an  equity  to  invoke  which  cannot  in- 
jure an  Innocent  person.  The  right  of  subro- 
gation springing  fronj  the  mere  fact  of  pay- 
ment of  a  debt  and  included  under  the  heads 
first  above  stated  is  termed  *ie;,^•ll  subroga- 
tion" and  exists  only  whore  Includeil  within 
those  clas.ses.  There  exists,  however,  an- 
other princii)le,  termed  "conventional  subro- 
gation," which  results  from  an  e<iui table  riffbt 
springing  from  an  express  agreement  with 
the  debtor  by  which  one  advances  money  to 


pay  a  claim  for  the  security  of  which  there 
exists  a  lien,  by  which  agreement  he  is  to 
have  an  equal  lien  to  that  paid  otf,  where- 
upon he  is  entitled  to  the  benefit  of  the  se- 
curity which  he  has  satisfied.  Where  a  par- 
ty loaned  money  on  land  subject  to  two  mort- 
gages under  an  agreement  that  the  loan  was 
to  be  used  to  pay  off  the  first  mortgage,  and 
that  the  second  mortgage  would  be  discharg- 
ed and  a  new  mortgage  made  subject  to  his 
mortgage,  and  In  pursuance  of  the  agreement 
he  paid  the  first  mortgage  and  took  a  satis- 
faction thereof,  he  was  entitled  to  be  subro- 
gated to  the  rights  of  the  first  mortgagee. 
Bank  of  Ipswich  v.  Brock,  83  N.  W.  436,  438, 
13  S.  D.  409. 

Payment  by  one  who  stands  in  the  rela- 
tion of  surety,  although  it  may  discharge  the 
security,  as  respects  the  creditor,  has  not 
that  effect  as  between  the  debtor  and  the 
surety;  the  surety  being  subrogated  or  as- 
signed to  all  the  securities 'and  rights  of  the 
principal  debtor,  the  e<iuital:le  doctrine  of 
"subrogation"  not  being  limited  in  its  opera- 
tion to  the  relation  of  formal  suretyship. 
Wallace  v.  Jones,  72  Atl.  76p,  770,  110  Md. 
143. 

One  who  in  the  discharge  of  a  secon- 
dary liability  pays  an  obligation  is  entitled 
by  ''subrogation''  to  the  securities  of  him 
who  is  primarily  liable,  although  the  prima- 
ry and  secondary  liabilities  are  not  incurred 
at  the  same  time.  When  one  in  discharge 
of  a  secondary  liability  pays  an  obligation 
secured  by  mortgage  upon  real  estate,  his 
right  to  "subrogation"  Is  not  defeated  by  the 
cancellation  and  surrender  of  the  mortgage 
without  a  stipulation  that  his  right  shall  be 
preserved.  Smith  v.  Folsom,  88  N.  E.  546, 
547.  80  Ohio  St  218  (quoting  and  adopting 
definition  in  Nellson  &  Churchill  v.  Fry,  16 
Ohio  St.  653,  91  Am.  Dec.  110). 

**  Subrogation"  Is  merely  an  equitable 
assignment,  or  an  assignment  by  operation 
of  law.  The  right  to  recover  damages  for 
the  negligent  destruction  of  property  by  fire 
together  with  the  right  to  have  the  Jury  as- 
sess interest  in  its  discretion,  as  they  are  au- 
thorized by  statute  to  do  In  actions  for  the 
breach  of  obligations  not  arising  from  con- 
tract, is  assignable  and  passes  by  subroga- 
tion to  an  insurance  company  to  the  extent 
of  the  proportion  of  the  loss  paid  by  it  to  the 
property  owner.  Caledonia  Ins.  Co.  v.  North- 
ern Pac.  Ry,  Co.,  79  Pac.  544,  545,  32  Mont.  4(1 

"The  remedy  of  'subrogation'  is  no  longer 
limited  to  sureties  and  quasi  sureties,  but  In- 
cludes so  wide  ft  ranjxe  of  subjects  that  it 
has  been  calle<l  the  'mode  which  equity  adopts 
to  compel  the  ultimate,  payment  of  a  debt  by 
one  who  in  Justice,  equity,  and  good  con- 
science ought  to  pay.* "  Certain  breweries 
formed  a  mutual  association  for  insurance 
against  loss  from  liability  for  personal  in- 
juries, and,  a  claim,  for  personal  injuries* 
having  been  made  against  on^  of  the  mem- 
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bers,  the  insurer  was  notified  to  defend,  and 
in  compliance  with  the  notice  undertook  the 
defease  of  the  action,  which  resulted  in  a 
judgment  against  the  insured.  To  save  it- 
self from  having  to  pay  the  judgment,  the  in- 
surer procured  a  surety  to  execute  an  ap- 
peal bond,  and,  after  the  bond  was  executed, 
the  insurer  withdrew  from  the  case  on  the 
ground  that  the  insured  was  in  default  of 
assessments.  The  surety  proceeded  to  per- 
fect the  apiJeal,  and  also  sought  and  procurecl 
a  new  trial  on  the  ground  of  newly  discover- 
ed eviOence,  and  finally  couipromiscd  the  case 
without  the  appeal  having  been  heard.  Tlie 
surety  was  entitled  to  be  subrojjated  to  the 
rights  of  the  Insured  against  the  insurer  for 
the  amount  paid  on  the  settlement  of  the 
claim ;  it  appearing  that  the  settlement  was 
a  reasonable  one,  was  made  in  good  faith  and 
for  the  benefit  of  the  Insured.  City  Trust, 
Safe  Deposit  &  Surety  Co.  v.  Haaslocher,  91 
N.  Y.  Supp.  1022,  1027.  101  App.  Div.  415 
(quoting  and  adoptini?  the  definition  in  Ar- 
nold V.  Green,  23  N.  E.  2,  116  N.  Y.  566). 

**  *Subroguti(m'  is  a  creature  of  equity 
invented  to  prevent  a  failure  of  Justice," 
Hence,  where  a  husband,  after  the  death  of 
his  wife,  discharged  a  mortgage  upon  her 
lands,  and  thereafter  sold  the  lands  to  one, 
believing  he  obtained  full  title,  the  purchaser 
is  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee  In  ejectment  by  the  wife's 
heirs.  Olson  v.  Peterson,  128  Pac.  191,  194, 
88  Kan.  350  (quoting  Safe  Deposit  &  Tnist 
Co.  V.  Thomas,  53  Pac.  472,  59  Kan.  470). 

The  right  of  "subrogation"  is  peculiarly 
a  doctrine  of  equity  jurisprudence  and  is 
founded  on  natural  justice  and  the  facts  and 
circumstances  of  each  particular  case.  The 
doctrine  is  variously  applied  to  sureties  who 
pay  debts  of  their  principal  and  may  be  sub- 
rogated to  the  securities,  liens,  etc..  held  by 
the  creditor;  to  creditors  who  may  be  subro- 
gated to  securities  and  Hens  held  by  sureties; 
to  persons  intereste^l  in  incumbered  estates 
who  pay  oflP  the  incumbrances;  and  to  per- 
sons paying  or  advancing  money  to  discharge 
incumbrances  on  other's  property,  under  an 
agreement  that  he  may  hold  the  discharged 
incumbrance  as  security  for  repayment.  One 
entitled  to  subrogation  is  substituted  in  the 
place  of  the  original  holder  of  the  right,  with 
no  greater  rights  or  etiuities  than  he  had. 
The  rights  acquired  by  a  party  entitled  to 
subrogation  cannot  be  extended  beyond  the 
rights  of  a  party  under  whom  subrogation  is 
claimed.  Subrogation  contenipiates  some 
original  privilege  on  the  part  of  him  to  whose 
place  substitution  is  claimod.  and  where  no 
such  prUilege  exists,  or  where  it  has  been 
waived  by  the  creiitor.  there  is  nothing  on 
which  the  right  can  be  based.  While  a  sure- 
ty who  pays  the  debt  of  his  principal  is  sub- 
rogated to  the  rights  of  the  holder  of  the 
claim,  he  -takes  such  rights  subject  to  all 
disqualifications  and  limitations  which  at- 
tached to  them  in  the  hands  of  his  predeces- 


sor. Where  the  right  of  mortgagees  to  en- 
force their  lien  is  barred  by  limitation,  the 
right  of  one  entitled  to  be  subrogated  to  their 
lien  is  also  barred,  and  the  fact  that  such 
person  is  an  infant  is  immaterial.  Brown  y. 
Nelms,  112  S.  W.  373,  381,  382,  86  Ark.  368 
(citing  4  Pom.  Eq.  Jur.  f  1419;  Rodman  y. 
Sanders,  44  Ark.  504). 

While  the  original  debt,  whether  in  the 
form  of  a  judgment  or  a  bond,  is  discharged 
by  the  ])ayment,  the  surety  becomes  a  simple 
contract  creditor  of  his  debtor;  and  to  this 
new  relation  equity  attaches  what  is  called 
the  '*right  of  subrogation,"  which  is  defined 
to  be  the  substitution  of  one  person  in  the 
place  of  another,  whether  as  a  creditor  or 
the  possessor  of  any  other  rightful  dalm,  and 
the  substitute  is  put  in  all  respects  In  the 
place  of  the  party  to  whose  rights  he  is  sub- 
rogated; the  principle  having  been  adopted 
from  the  dvil  law  by  courts  of  equity.  It  is 
treated  as  a  creature  of  equity,  and  is  so  ad- 
ministered as  to  secure  real  and  essential 
justice,  without  regard  to  form,  and  independ- 
ent of  any  contractual  relations  between  the 
parties  to  be  affected  by  it  It  is  broad 
enough  to  Include  instances  in  which  one 
party  pays  the  debt  for  which  another  is 
primarily  answerable,  and  which  in  equity 
and  good  conscience  should  have  been  dis- 
charged by  the  latter.  It  has  been  held  that 
the  sureties  of  an  insolvent  Y'lerk  of  a  court, 
upon  a  breach  of  trust  by  their  principal,  will 
in  equity  be  entitled  to  all  the  remedies  and 
securities  that  belong  to  a  cestui  que  trust,  or 
creditor,  against  one  who  co-operated  in  the 
breach  of  trust.  Fidelity  ft  Deposit  Co.  v. 
Jordon,  46  S.  E.  496,  497,  134  N.  C.  236  (cit- 
ing Sheld,  Subr.,  p.  2,  and  2  Beach,  Mod. 
Eq.  Jur.  §1  797,  798). 

"Subrogation*'  is  an  equitable  assign- 
ment When  equity  and  good  conscience  re- 
quires the  assignment  to  be  made,  subroga- 
tion, if  necessary,  will  be  allowed.  It  is  not 
a  matter  of  strict  right,  bqt  is  purely  equi- 
table in  Its  nature,  dependent  upon  the  facts 
and  circumstances  in  each  particular  case, 
and  Intended  to  serve  the  purpose  of  compel- 
ling the  ultimate  discharge  of  a  debt  or  obli- 
gation by  him  who  in  good  conscience  ought 
to  pay  it  The  doctrine  Is.  sufficiently  broad 
to  entitle  a  surety  who  has  paid  the  debt  of 
his  principal  to  the  remedies  which  the  cred- 
itor had,  not  only  against  the  principal,  but 
against  others.  A  year  after  the  issuance  of 
such  orders,  they  were  presented  to  the  coun- 
ty treasurer  and  paid,  with  interest.  Upon 
the  discovery  of  their  fraudulent  character, 
the  county  brought  suit  against  the  auditor 
on  his  bond,  and  by  the  final  judgment  of  the 
Supreme  Court  of  the  state  recovered  a  judg- 
ment, which  was  paid  by  the  surety.  Held, 
that  the  bank  was  primarily  liable  to  the 
county  for  the  amount  received  from  its 
treasurer  as  money  had  and  received  to  the 
county's  use,  and  that  the  surety  of  the  audi- 
tor, having  paid  the  debt  to  the  county,  was 
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entitled  by  equitable  subrogation  to  enforce 
Its  right  of  recovery  against  the  bank.  Na- 
tional Surety  Ca  y.  State  Say.  Bank,  156 
Fed-  21,  26,  84  a  C.  A.  187,  14  Lw  B.  A.  (N. 
S.)  155, 13  Ann.  Gas.  421. 

The  right  of  "subrogation"  (that  is,  the 
substitution  for  the  common  creditor  of  a 
surety,  who  has  been  compelled  to  pay  his 
prindpal's  debt)  originated  in  the  dyll  law 
and,  though  unknown  to  the  common  law, 
was  in  time  adopted  and  applied  in  a  modi- 
fied form  by  the  court  of  chancery  in  EiUgland. 
The  substitution  was  intended  to  be  complete 
and  afford  the  debtor,  who  paid,  the  right  to 
use  his  creditor*s  hand  for  the  enforcement 
of  contribution  from  his  codebtor&  In  the 
application  of  this  principle  by  the  E2nglish 
courts,  an  obstacle  was  encountered  in  the 
rule  of  the  common  law  that  makes  the  pay- 
ment of  a  debt  operate  as  an  absolute  extin- 
guishment thereof,  and  denies  the  right  to 
a  surety,  who  pays,  to  prevent  the  destruc- 
tion of  the  debt,  either  by  a  direct  assign- 
ment from  the  creditor  or  by  any  other 
means.  The  English  courts  of  equity  recog- 
nized this  practice  and,  treating  the  debt  as 
extinguished  by  payment,  evolved  the  Idea  of 
founding  an  equitable  right,  not  upon  the 
creditor's  actions,  but  upon  the  fact  of  pay- 
ment They  held  that,  notwithstanding  the 
debt  itself  was  nonexistent,  the  fact  that  a 
surety  had  paid  the  debt  gives  him  in  equity 
the  right  to  be  substituted  for  the  creditor  as 
to  all  liens  and  securities  incidental  to  the 
debt.  It  has  been  found  that  the  English 
rule  is  inadequate  to  meet  the  requirements 
of  equity  and  Justice  In  all  cases.  There  are 
rights,  remedies,  and  liens  so  indlssolubly 
bound  up  with  the  debt  Itself  that  their  de- 
struction attends  that  of  the  debt  To  ob-' 
viate  such  injustice,  resort  was  had  to  the 
civil  law,  and  the  rule  relating  to  the  ex- 
tinguishment of  the  debt  was  restricted  in  its 
application  to  the  relation  between  the  credi- 
tor and  debtors  and  held  to  be  of  no  effect 
upon  the  rights  df  the  debtors  among  them- 
selve&  Though  a  Judgment  creditor  held  no 
securities  for  his  debt,  a  surety  of  the  Judg- 
ment debtor  having  satisfied  the  Judgment, 
there  was  an  equitable  assignment  to  him, 
and  he  might  maintain  an  action  against  his 
cosurety  after  the  running  of  limitations 
against  the  statutory  actions  for  contribution 
and  within  the  period  within  which  the  Judg- 
ment creditor  might  have  asserted  his  rights 
against  the  principal.  Burrus  v.  Cook,  93 
S.  W.  8SS,  889,  117  Mo.  App.  385. 

"Subrogation"  is  a  doctrine  of  equity  Ju- 
risprudence, and  it  does  not  depend  on  privity 
or  contract,  except  in  so  far  as  the  known 
equity  may  be  supposed  to  be  imported  into 
the  transaction  and  thus  raise  a  contract  by 
implication  Where  a  curator,  with  the  sanc- 
tion of  the  probate  court,  executed  a  mortr 
gage  on  his  land  to  obtain  money  to  satisfy 
a  pre-existing  Incumbrance  under  which  the 
land  was  about  to  be  sold*  and  the  lender  ex-  ^ 


pressly  refused  to  accept  a  transfer  of  the 
old  incumbrance,  and  Insisted  upon  the  mak- 
ing of  a  new  mortgage,  she  was  not  entitled 
to  be  subrogated  to  the  rights  of  the  mort- 
gagee in  the  first  mortgage.  Capen  v.  Garri- 
son, 02  S.  W.  368,  369,  193  Mo.  835,  5  L.  R. 

A.  (N.  S.)  838. 

• 

Under  the  doctrine  of  ''subrogation,*'  one 
who  has  been  compelled  to  pay  a  debt  which 
should  have  been  paid  by  another  is  entitled 
to  all  the  remedies  which  the  creditor  pos- 
sessed against  the  other  and  to  indemnity 
from  the  fund  out  of  which  should  have  been 
made  the  payment  which  he  has  made  to  the 
creditor.  The  remedy  is  not  limited  to  sure- 
ties or  quasi  sureties,  but  extends  to  cases 
where  a  person  not  a  volunteer  pays  a  debt 
which  in  equity  and  good  conscience  he  ought 
not  to  pay,  for  the  purpose  of  protecting  prop- 
erty in  which  be  is  interested.  Where  a 
Judgment  was  recovered  against  a  partner, 
after  his  retirement  from  a  firm,  for  a  firm 
debt  for  which  he  was  not  liable,  and,  when 
execution  was  issued  and  payment  demanded 
from  him,  he  informed  the  sherifi?  that  the 
continuing  partner  was  liable  on  the  debt  and 
that  his  property  should  be  first  levied  on, 
and  in  order  to  prevent  a  levying  on  his 
own  property,  he  gave  a  check  for  the  amount 
due  on  the  Judgment,  which  check  was  sub- 
sequently made  good  by  money  advanced  by 
his  wife,  to  whom  the  Judgment  was  assigned 
after  levying  on  the  continuing  partner's  as- 
sets, and  the  continuing  partner  became  a 
bankrupt,  while  the  levy  was  in  force,  the 
assignee  of  the  Judgment  and  execution  was 
entitled  to  ''subrogation"  to  the  rights  of  the 
Judgment  creditor  and  was  entitled  to  have 
the  proceeds  of  the  property,  levied  on  in  the 
hands  of  the  bankrupt's  trustee,  applied  in 
settlement  of  the  amount  such  assignee  ad- 
vanced as  against  the  trustee  and  general 
creditors  of  the  bankrupt  In  re  Bruce,  158 
Fed.  123, 129. 

"Subrogation,**  which  Is  defined  as  the 
substitution  of  another  person  in  place  of  a 
creditor  to  whose  rights  he  succeeds  in  rela- 
tion to  the  debt  is  an  equitable  result  purely 
and  depends  on  facts  to  develop  its  necessity 
that  Justice  may  be  done.  While  a  surety 
upon  payment  of  his  principars  debt  is  or- 
dinarily entitled  to  be  subrogated  to  the 
rights  of  the  creditor  in  all  the  securities  held 
by  him  this  right  depends  upon  the  sui)erior- 
ity  of  his  equities,  for  equality  of  equities, 
which  is  essential  to  contribution,  is  fatal 
to  subrogation.  Where  a  bond  was  given  to 
secure  the  discharge  of  an  attachment,  and 
subsequently  the  same  parties,  with  other 
sureties,  gave  a  supersedeas  bond,  the  Sure- 
ties on  the  supersedeas  bond,  on  affirmance 
of  the  Judgment  and  payment  thereof,  were 
not  subrogated  to  the  Judgment  creditor's 
rights  against  the  surety  on  the  attachment 
bond.  Fidelity  &  Deposit  Co.  of  Maryland, 
y.  Bdwen,  98  N.  W.  897,  898, 123  Iowa,  356»  6 
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L.  R.  A.  (K.  8.)  1021  (quoting  and  adopting 
definition  given  In  Richards  v.  Cowlea,  75  N. 
W.  649,  105  Iowa,  738). 

"Subrogation'*  In  equity  is  tliat  principle 
which  substittttes  a  person  who  has  paid  a 
debt  for  which  another  is  bound  to  all  the 
rights  and  remedies  of  the  creditor  against 
that  third  party,  provided  he  is  not  a  mere 
volunteer,  but  made  payment  because  his 
duty  with  respect  to  the  contract  or  his  in- 
terest with  respect  to  the  property  or  securi- 
ties concerned  compelled  him.  Thus,  if  a 
surety  pays  the  debt  of  his  principal,  he  is 
subrogated  to  the  benefit  of  all  securities, 
funds,  liens,  and  equities  which  the  creditor 
has  against  the  prlnclpaL  Since  cosureties 
have  the  right  to  call  on  each  other  for  con- 
tribution, a  surety  compelled  to  pay  the  debt 
of  the  principal  is  subrogated  to  the  right  of 
the  creditor,  not  only  against  the  principal, 
but  against  the  cosurety  also.  In  re  Rock 
HIU  Cotton  Factory  Co.,  47  S.  B.  728,  729,  68 
S.  C.  436. 

'"Equitable  subrogation'  implies  that 
there  is  no  adequate  remedy  at  law."  Where 
a  purchaser  under  an  Ineffectual  foreclosure 
of  mortgages,  having  paid  them  off,  is  enti- 
tled to  the  rights  and  remedies  of  the  mort- 
gagees, it  constitutes  a  clear  case  of  equitable 
subrogation.  "Subrogation  is  allowed  by 
courts  of  equity  to  secure  Justice.  Ordinarily 
it  takes  place  when  one  has  paid  a  debt 
which  some  one  else  ought  to  pay;  in  such 
cases,  sometimes  the  person  so  paying  suc- 
ceeds to  the  securities  which  the  original 
creditor  held  for  his  debt."  But  an  attach- 
ing creditor  of  mortgaged  chattels,  who  has 
paid  off  the  mortgage,  cannot  have  equitable 
subrogation  to  the  mortgagee's  rights  and  a 
foreclosure,  where  the  statute  provides  a 
method  of  reimbursement  in  the  attachment 
suit  Carstenbrook  v.  Wedderlen,  94  Pac. 
372,  374,  7  GaL  App.  465  (quoting  and  adopt- 
ing Randall  v.  Duff,  40  Pac.  20,  107  Cal.  33). 

Where  In  a  former  suit  it  was  held  that 
plaintiff  was  entitled  to  "subrogation"  to  the 
rights  of  a  mortgagee,  to  the  extent  of  the 
mortgage  on  the  premises,  which  plaintiff 
had  paid  prior  to  failure  of  title,  such  right 
was  not  enforceable  In  an  action  for  breach 
of  warranty,  subrogation  being  the  substitu- 
tion of  one  person  in  the  place  of  another, 
so  that  where  a  purchaser's  title  to  land  falls 
he  will  be  subrogated  to  the  rights  of  holders 
of  liens  or  Incumbrances  which  he  has  paid, 
or  which  has  been  paid  out  of  the  purchase 
price.  Tllghman  Lumber  Co.  v.  Matheson«  70 
S.  EL  1033,  1035,  88  S.  G.  432. 

Where  the  purchaser  at  foreclosure  sale 
redeems  from  tax  sales  made  before  foreclo- 
sure, he  is  entitled  to  be  ''subrogated"  to  the 
rights  of  the  state  as  against  a  judgment 
creditor  of  the  mortgagor  redeeming  from 
foreclosure.  Northern  Inv.  Co.  v.  Frey  Real 
Estate  &  Inv.  Co.,  81  Pac.  300,  33  Colo.  480, 
108  Am.  St  Rep.  104. 
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To  '^3ubscrlbe"  within  Code  Pub.  Qen. 
Laws  1904,  art  93,  |  317,  providing  that  wills 
shall  be  in  writing  signed  by  testator  and  at- 
tested and  subscribed  in  his  presence  by  two 
or  more  credible  witnesses,  means  that  the 
witnesses  shall  sign  their  names  to  the  same 
paper  for  the  purpose  of  identification,  and 
implies  that  attestation  has  been  performed. 
Brengle  v.  Tucker,  80  Atl.  224,  226,  114  Md. 
697. 

The  word  "subscribed,"  as  used  in  stat- 
utes relating  to  the  execution  of  ivllls  In  con- 
Junction  with  the  word  "attested,"  does  not 
add  to  the  meaning  of  the  latter  word  as  a 
matter  of  law  or  fact,  as  the  word  "attested," 
being  derived  from  the  Latin  words  "ad"  and 
"testarl,"  meaning  to  witness  or  bear  witness, 
implies  the  act  of  subscribing  as  well  as  ob- 
serving. International  Trust  Co.  v.  Anthony, 
101  Pac  781,  785,  46  Colo.  474,  22  L.  R.  A. 
(N.  S.)  1002,  16  Ann.  Gas.  1087. 

As  execute 

To  "subscribe"  means  to  write  one's 
name  beneath  or  at  the  end  of  an  Instrument 
The  statute  as  to  conveyance  of  lands  (Real 
Property  Law  [Laws  1896,  p.  593,  c.  547,  |§ 
208,  241])  provides  that  "a  grant  in  fee,  or  of 
a  freehold  estate,  must  be  subscribed  by  the 
person  from  whom  the  estate  or  interest  is 
intended  to  pass,  or  by  his  lawful  agent,' 
"and  when  duly  acknowledged  or  proved,' 
as  therein  found,  the  deed  may  be  recorded. 
Since  the  word  "executed,"  in  Idauor  Tax 
Law  (Laws  1896,  p.  60,  c.  112,  |  17,  subd.  6), 
as  amended  by  Laws  1897,  p.  220,  a  312,  pro- 
viding that  the  consent  of  property  owners 
on  an  application  for  a  liquor  tax  certificate 
shall  be  in  writing,  '^executed,"  and  acknowl- 
edged as  deeds  entitled  to  be  recorded,  is 
synonymous  with  the  word  "subscribed," 
names  attached  to  a  consent,  but  which  pre- 
cede the  consenting  clause  therein,  are  insuffi-  ^ 
dent  In  re  Griffin,  106  N.  Y.  Supp.  24,  26, 
56  Misc.  Rep.  21  (citing  7  Words  and  Phrases, 
p.  6729). 


»» 


t» 


A  note  executed  by  an  Illiterate  promis- 
or by  his  mark  Is  sufficient,  and  need  not  be 
attested.  Civ.  Code  1896,  f  1,  defining  "sig- 
nature" or  "subscription"  as  including  mark 
when  one  cannot  write,  his  name  being  writ- 
ten near  it  and  witnessed  by  one  who  writes 
his  own  name  as  a  witness,  is  inapplicable 
to  the  execution  of  notes;  and  a  note  is 
validly  executed  by  one  who  cannot  write  his 
name  by  his  affixing  thereunto  an  X-mark 
between  an  initial  of  his  own  name  and  his 
surname,  written  by  the  payee,  the  name  of  a 
witness,  who  also  could  not  write  his  name» 
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ueliig  written  by  the  payee.    McGowan   7. 
Collins,  46  Soutlx.  228,  229,  154  Ala.  299. 

Under  sections  2965  and  6492  of  Comp. 
Laws  1909,  in  order  for  one,  who  cannot 
write,  to  execute  a  written  instrument  by 
mark,  the  person  who  writes  the  name  of 
the  maker  must  also  write  his  own  name  on 
the  instrument  as  a  witness  to  the  signature, 
except  in  the  case  of  a  paper  executed  before 
a  Judicial  officer ;  and  when  the  name  of  the 
maker  Is  written  by  one  person,  and  a  wholly 
different  person  writes  bis  name  as  a  witness, 
this  does  not  constitute  a  "signature."  Sims 
V.  Hedges,  123  Pac.  155,  156,  32  Okl.  683. 

Place  of  sigi&iiiK 

'^Subscribe"  means  the  signing  or  writ- 
ing of  one's  name  beneath  or  at  the  end  of 
the  instrum*ent ;  the  word  l)elug  derived  from 
the  Latin  word  "subscribo."  Attorney  Gen- 
eral ex  rel.  Cannon  v.  Clarke,  59  Atl.  395, 
396,  26  R.  I.  470  (quoting  James  v.  Patten,  6 
N.  Y.  [2  Seld.j  12,  55  Am.  Dec.  376). 

The  word  "subscribe"  means  "to  set  un- 
der or  to  write  under,  as  opposed  to  a  signa- 
ture at  some  other  place.  It  refers  rather  to 
the  place  of  signature  than  to  the  manner 
thereof;  that  is  to  say,  the  signature  must 
he  at  the  end  of  the  instrument  rather  than 
at  some  other  place.*'  Loughren  v.  B.  P. 
Bonnlwell  &  Co.,  101  N.  W.  287,  125  Iowa, 
518,  106  Am.  St.  Rep.  319. 

The  word  "subscribe,"  as  used  in  a  stat- 
ute requiring  testamentary  witnesses,  as  well 
as  the  testator,  to  "subscribe"  tlie  will  with 
their  names,  means  thut  they  should  wilte 
their  names  at  the  close  of  tlie  will.  In  re 
Seaman's  Estate,  80  I»ac.  700.  703,  146  Cal. 
455,  106  Am.  St  Kep.  5:J,  2  Ann.  Cas.  726 
(citing  Soward  v.  Soward,  62  Ky.  [1  Duv.j 
126). 

The  word  "subscribed,"  as  used  in  sec- 
tion 74,  c.  73,  Comp.  St.  1903  (Cobbey's  Ann. 
St.  1903,  I  10258),  relating  to  contracts  be- 
tween real  estate  brokers  and  landowners,  is 
synonymous  with  the  word  "signed,"  and  does 
not  require  the  signature  to  be  at  the  foot 
of  the  instrument  Myers  v.  Moore,  110  N. 
W.  «>S9.  990,  78  Neb.  448  (citing  In  re  Walk- 
er's Estate,  42  Pac.  815,  110  Cal.  387.  30  L. 
R.  A.  460,  52  Am.  St.  Rep.  104;  California 
(tanneries  Co.  v.  Scateun,  49  Pac.  462,  117 
Cal.  447). 

Real  Projierty  Law  (Laws  1800,  c.  547,  | 
208),  requiring  that  a  conveyance  of  land 
shall  be  "subscril>ed,"  means  signed  at  the 
end,  instead  of  the  writing  of  the  name  in 
any  part  of  the  conveyance.  Leask  v.  Ilor- 
ton,  79  N.  Y.  Supp.  148,  39  Misc.  Rep.  144. 

The  buyer's  name  need  not  be  "subscrtb- 
ed"  to  the  auctioneer's  memorandum  of  sale 
in  order  to  satisfy  the  statute  of  frauds ;  it 
t)elng  .sufficient  if  it  appears  in  the  body  of 
the  memorandum,  and  the  memorandum 
shows  an  Intention  to  bind  the  buyer.    Love 


V.  Harris,  72  S.  E.  150,  152,  156  N.  C.  88,  36 
L.  R.  A.  (N.  S.)  927,  .Ann.  Gas.  1912D,  1065. 

Printed  or  stamped  slgiuiti&re 

A  summons  containing  the  printed  names 
of  the  attorneys  satisfies  a  statute  requiring 
the  summons  to  be  "subscribed"  by  the  plain- 
tiff or  his  attorneys.  Warner  v.  Miner,  82 
Pac.  1033.  1034,  41  Wash.  98  (citing  and 
adopting  Mezchan  v.  More,  11  N.  W.  534,  54 
Wis.  214 ;  Ilerrick  v.  Morrill,  33  N.  W.  849, 
37  Minn.  250,  5  Am.  St  Rep.  841;  7  Words 
and  Phrases,  p.  6729). 

Signature  synonymous 

See  Sign — Signature. 
Sigmatnre  by  another 

The  word  "subscribe"  in  Gen.  Laws  1896, 
c.  11,  §  13,  providing  that  each  voter  may 
subscribe  to  one  nomination  for  each  office, 
requires  a  writing  of  the  voter's  name  by  the 
voter  himself,  and  not  by  another  by  his  liu- 
thority.  Attouney  General  ex  rel.  Cannon  v. 
Clarke,  59  AU.  395.  396,  26  R.  I.  470. 

Typewriting; 

A  contract  for  the  sale  of  real  property 
may  be  "subscribed"  as  required  by  Real 
Property  Law  (Consol.  Laws  1909,  c.  50)  § 
259,  in  typewriting  as  well  as  with  pen  and 
ink.  Lanileker  v.  Co-Opera tlve  Bidg.  Bank, 
130  N.  Y.  Supp.  780,  781,  71  Misc.  Rep.  517. 

A  signature  in  typewriting  is  sufficient  to 
meet  the  requirements  of  St.  1898,  §  2308, 
whic'li  provides  that  a  note  or  memorandum 
evidencing  an  agreement  for  the  sale  of 
goods,  chattels,  etc.,  for  the  price  of  $50  or 
more,  must  be  in  writing  and  "subscribed"  by 
the  parties  to  be  charged.  Garton  Toy  Co. 
V.  Buswell  Lumber  &  Mfg.  Co.,  136  N.  W.  147, 
150,  150  Wis.  341. 

IVritins  implied 

As  used  in  a  note  promising  to  pay  the 
financial  agent  of  a  college  $200  and  inter- 
est when  $50,000  was  subscribed,  the  word 
"subscribe"  should  be  taken  in  its  ordinary 
sense  to  mean  the  signing  of  one's  own  name 
beneath  or  at  the  end  of  an  instrument,  to 
agree  in  writing  to  furnish  a  sum  of  money 
or  its  equivalent  for  a  designated  purpose, 
the  act  of  a  person  in  signing  in  writing  an 
agreement  to  furnislL  a  sum  of  money  for  a 
particular  purpose,  and  does  not  Include  an 
oral  agreement  by  an  organization  pledging 
the  members  to  pay  $1,000,  to  the  use  of  the 
college  pursuant  to  a  resolution  unanimously 
passed  at  a  meeting  of  the  organization;  It 
not  appearing  that  either  the  pledge  or  the 
resolution  was  in  writing.  Wasson  v.  Claren- 
don College  &  University  Training  School 
(Tex.)  131  S.  W.  852. 

A  subscription  agreement,  reciting  that 
the  subscribers  agreed  to  give  notes  for  the 
amount  set  opposite  their  names  for  a  sped- 
fled  purpose,  and  that  the  agreement  should 
be  void  unless  a  specified  sum  was  .subscribed, 
executed  as  a  preliminary  step  to  the  organi* 
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zatlon  of  a  corporation  which  was  subse- 
quently formed,  did  not  require  that  sub- 
scriptions aggregating  the  specified  amount 
should  be  in  writing,  though  '"subscribe"  or 
"subscription**  inyolves  the  idea  of  a  written 
signature,  since  by  common  usage  the  words 
are  often  employed  to  include  an  agreement, 
written  or  oral,  to  pay  some  amount  to  a  des- 
ignated purpose.  Rutenbeck  v.  Hohn,  121  N. 
W.  098,  700,  143  Iowa,  13,  136  Am.  St.  Rep. 
731. 

The  word  "subscribe"  means  *'to  sign 
one*s  name  to  a  letter  or  other  document ;  to 
give  consent  to  something  written  by  signing 
one's  name;  to  assent;  to  agree;  to  set 
one's  name  to  a  paper  in  token  of  a  promise 
to  give  a  certain  sum;  to  enter  one's  name 
for  a  newspaper,  book,"  etc.  Where  a  sub- 
scription paper  is  headed  with  merely  the  ti- 
tle, character,  authorship,  and  price  of  a 
book,  followed  by  the  word  "subscribers,"  a 
name  written  under  "subscribers"  clearly  im- 
ports a  promise  to  take  a  copy  of  the  book 
and  pay  the  price  indicated,  and  constitutes 
a  "writing  obligatory"  or  "instrument  in 
writing,"  within  the  meaning  of  Burns*  Ann. 
St  1901,  I  2354,  defining  forgery.  State  v. 
Hazzard,  80  N.  E.  149,  150,  168  Ind.  163 
(quoting  and  adopting  the  definition  in 
Webst.  Int.  Diet.). 

The  word  "subscription,"  as  used  in  Acts 
of  1869,  authorizing  aid  to  railroads  by  coun- 
ties and  townships  and  postponing  the  right 
of  railroad  companies,  until  after  the  appro- 
priation has  been  levied  and  collected,  and 
recfuiring  that  a  "subscription"  shall  have 
been  made,  is  used  In  the  sense  of  a  formal 
written  promise.  State  ex  rel.  Western 
Const.  Co.  V.  Board  of  Com'rs  of  Clinton 
County,  76  N.  B.  986,  990,  166  Ind.  162. 

SUBSCRIBE 8UBSOBIPTIOK  (To 

Stook) 

See,  also,  Subscriber. 

Where  corporate  stock  was  given  to 
bondholders  of  a  cori>oration  as  a  bonus  to 
induce  them  to  purchase  the  bonds,  their  ac- 
ceptance of  the  stock  as  such  bonus  consti- 
tuted a  "subscription"  sufficient  to  carry  any 
liability  that  might  attach  thereto.  French 
V.  Busch,  189  Fed.  480,  485. 

As  as^eement  to  pay 

"A  'subscription'  for  stock  implies  a 
promise  to  pay  for  it,  even  though  the  sub- 
scription was  liefore  lncori)0 ration."  Nebras- 
ka Chicory  Co.  v.  Lednicky,  113  N.  W.  245, 
248,  79  Neb.  587  (citing  1  Cook,  Corp.  §§  71, 
75 ;  1  Mor.  Corp.  §§  47,  54). 

As  contraot 

A  "subscription"  ta  a  joint-stock  com- 
pany is  not  onl]f  an  undertaking  to  the  com- 
pany, but  with  all  other  subscribers.  Such 
contracts  are  trilateral,  and,  even  if  fraudu- 
lent as  l)etween  two  of  the  parties,  tliey  are 
enforceable   for   the    benefit   of   the    third. 


Maries  Carved  Moulding  Co.  v.  Stulb,  64  Atl. 
431,  432,  215  Pa.  91  (quoting  and  adopting 
from  Graff  v.  Pittsburgh  &  S.  R.  Co.,  31  Pa. 

489). 

Imiio  dlstlaKuished 

Const,  art.  12,  |  8,  provides  that  each 
stockholder  of  a  corporation  shall  be  in- 
dividually liable  for  such  portion  of  the  debts 
incurred  while  he  was  a  stockholder  as  the 
am«^unt  of  stock  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock.  Held, 
that  a  complaint  to  enforce  stockholders'  lia- 
bility under  such  section,  alleging  that  the 
whole  capital  of  the  corporation  was  divided 
into  60,000  shares,  of  which  about  37,735 
shares  were  •*lssued,**  was  not  equivalent  to 
an  allegation  that  only  that  number  of  shares 
were  "subscribed,"  and  that  the  complaint 
was  therefore  fatally  defective  for  failure  to 
allege  the  whole  number  of  shares  subscribed. 
San  Francisco  Commercial  Agency  v.  Miller, 
87  I'ac.  ano.  631,  4  Cal.  App.  291  (citing  San 
Joaquin  Land  &  'Water  Co.  v.  Beecher,  35 
Pac.  349,  101  Cal.  70;  California  Southern 
Hotel  Co.  V.  Callender,  29  Pac.  859,  94  Cal. 
120,  28  Am.  St.  Rep.  99;  Mitchell  v.  Beck- 
man,  28  Pac.  110,  64  Cal.  117;  Tulare  Sav. 
Bank  v.  Talbot,  63  Pac.  172,  131  Cal.  45), 

Ownership  iaoluded 

St.  1006,  p.  527,  c.  463,  part  2,  ^  57,  pro- 
viding that  a  railroad  corporation,  except  as 
authorized  by  the  general  court  or  the  act, 
shall  not  "directly  or  indirectly  subscribe  for, 
take,  or  hold  the  stock  or  bonds  of  or  guaran- 
tee the  bonds  or  dividends  of  any  other  cor- 
poration," prevents  a  railroad  corporation 
from  obtaining  without  legislative  permis- 
sion any  kind  of  proprietary  Interest  in  the 
stock  or  bonds  of  other  corporations;  the 
words  "subscribe  for,  take,  or  hold"  intending 
to  include  legal  ownership  of  every  kind,  and 
the  word  "indirectly"  covering  other  modes 
of  holding  than  by  taking  or  holding  the  le- 
gal title,  and  the  words  together  covering 
every  kind  of  proprietary  interest  in  the 
stock  or  bonds  referred  to.  Attorney  General 
V.  New  York,  N.  H.  &  H.  R.  Co.,  84  N.  E.  737, 
742,  198  Mass.  413. 

SUBSCRIBED  AND  SWORH  TO 

ITie  words  "subscribed  and  sworn  to 
♦  •  •  before  me,"  In  a  jurat  annexed  to 
an  affidavit  purporting  to  verify  a  petition  to 
prove  exceptions  taken  on  a  trial,  import  that 
the  petitioner  signed  the  petition  and  made 
oath  that  the  statements  therein  contained 
were  true,  and  show  a  verification  of  the  peti- 
tion. Lord  V.  Kowse,  80  N.  E.  822,  823,  195 
Mass.  216. 

The  words  "subscribed  and  sworn  to  be- 
fore me,"  in  the  certificate  of  an  officer  be- 
fore whom  an  affidavit  is  made,  may  be  deem- 
ed e<iiiivalent  to  the  words  "sworn  to  or  af- 
firmed" before  the  officer  and  "signed  in  his 
presence,"  as  used  in  Wilson's  Rev.  &  Ann. 
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St.  1903,  S  4317.    PaUady  t.  Beatty,  83  Pac. 
428,  429, 15  Okl.  62& 

SUBSCRIBER 

To  corporate  stock 

As  partners,  see  Partnership. 

The  term  "stockholder"  is  not  synony- 
mous with  that  of  "subscriber."  It  has  a 
distinct,  definite,  technical  meaning.  The  lat- 
ter Is  employed  to  denote  one  who  becomes 
bound  by  a  subscription  to  the  capital  stock 
in  the  corporation.  Reld  y.  De  Jarnette,  51 
S.  B.  770,  771,  123  Ga.  787,  3  Ann.  Cas.  1117. 

"Subscribers"  to  a  corporation  are  those 
who  on  the  formation  of  a  corporation  agree 
mutually  to  take  and  pay  for  the  shares  of 
capital  stock,  and,  In  the  absence  of  any  spe- 
cial provision,  they  agree  with  each  other  to 
pay  therefor  the  par  value  of  the  stock.  Mc- 
DoweU  V.  Lindsay,  63  Atl.  130,  131,  213  Pa. 
691. 

Though  persons  securing  shares  of  stock 
in  a  corporation  at  a  price  less  than  par  ex- 
pressly contract  that  their  liability  shall  be 
limited  to  the  price  paid,  and  do  not  formally 
subscribe  to  the  stock,  a  subscription  is  pre- 
sumed from  any  agreement  or  act  by  which 
the  stock  is  acquired  from  the  corporation, 
and  such  persons  are  '^subscribers"  within 
Ck>nst.  art  11, 1 3,  providing  that  stockholders 
of  all  corporations  shall  be  liable  for  an  in- 
debtedness of  said  corporation  to  the  amount 
of  their  stock  subscribed  and  unpaid.  Mc- 
Allister V.  American  Hospital  Ass'n,  125  Pac. 
286,  288,  62  Or.  530. 

To  a  book 

The  term  "subscriber"  means  •*one  who 
subscribes ;  one  who  contributes  to  an  under- 
taking by  subscribing;  one  who  enters  his 
name  for  a  paper,  book,  map,  or  the  like." 
Where  a  subscription  paper  is  headed  with 
merely  the  title,  character,  authorship,  and 
price  of  a  book,  followed  by  the  word  "sub- 
scribers," a  name  written  under  "subscrib- 
ers" clearly  Imports  a  promise  to  take  a  copy 
of  the  book  and  pay  the  price  indicated,  and 
constitutes  a  "writing  obligatory"  or  "instru- 
ment in  writing,"  within  the  meaning  of 
Burns'  Ann.  St.  1901,  §  2354,  defining  "for- 
gery." State  V.  Hazzard,  80  N.  E.  149,  150, 
168  Ind.  163  (quoting  and  adopting  the  defi- 
nition in  Webst  Int.  Diet.). 

SUBSCRIBINO  WITNESS 

See,  also,  Attesting  Witness, 

An  attesting  witness  under  Act  April  26, 
1855  (P.  L.  328)  means  a  "subscribing  wit- 
ness." Historical  Soc.  of  Dauphin  County  v. 
Kelker,  74  Atl.  619,  620,  226  Pa.  16,  134  Am. 
St.  Rep.  1010. 

Cobbey's  Ann.  St  1903,  §  4995,  provides 
that  all  devises,  legacies,  and  gifts  made  or 
given  In  any  will  shall  be  void  unless  there 
be  two  subscribing  witnesses.  While  it  Is 
true  that  the  words  "subscribing  witnesses," 


used  in  this  section,  technically  coiistnied« 
would  only  apply  to  a  witness  to  a  written 
will,  and  not  to  the  attesting  witness  of  an 
oral  testament,  yet,  if  this  narrow  construe- 
tlon  be  given  the  section  above  quoted,  it  de- 
stroys the  effect  of  the  use  of  the  words  "all 
beneficial  devises,  legacies,  and  gifts  whatso- 
ever made  or  given  in  any  will,"  for  there 
can  only  be  technically  a  subscribing  witness 
to  a  written  will;  but,  if  a  construction  be 
given  this  section  in  conformity  with  the 
manifest  intention  of  the  lawmakers,  we  will 
treat  ''subscribing  witness"  as  having  been 
used  as  synonymous  with  "attesting  witness," 
or  a  witness  by  whose  testimony  a  will  must 
be  established.  Godfrey  v.  Smith,  103  N.  W. 
450,  454,  73  Neb.  756,  10  Ann.  Caa  1128. 

SUBSEQUENT 

See  Condition  Subsequent 

As  since,  see  Since. 

Next  synonymous,  see  Next  Term* 

SUBSEQUEirT  ASSESSMBHT 

In  Pol.  Code,  $  3815,  providing  that  no 
redemption  of  property  sold  to  the  state  for 
delinquent  taxes  shall  be  permitted  without 
payment  of  all  subsequent  assessments,  costs, 
fees,  penalties,  and  Interest,  "subsequent  as- 
sessments" mean  all  taxes  levied  against  the 
property  subsequent  to  the  tax  for  which  the 
sale  was  made.  Boyer  v.  Gelhaus,  125  Paa 
916,  918,  19  Cal.  App.  320. 

SUBSEQUENT  CENSUS 

The  phrase  "a  subsequent  state  or  Uudt- 
ed  States  census,"  as  used  in  Laws  1900,  c. 
367,  §  1,  subd.  7  (re-enacted  in  Liquor  Tax 
Law  [Consol.  Laws,  c.  341  |  8,  subd.  8),  means 
a  state  or  United  States  census  subsequent 
to  1899,  so  that  the  automatic  readjustment 
of  rates  began  with  the  United  States  census 
of  1900,  the  Intent  being  that  the  basis  of  the 
computation  should  rest  for  alternative  five- 
year  i)erlods  on  a  preceding  state  or  United 
States  census,  state  census  being  taken  In 
1895  and  decennially  thereafter,  and  the  rate 
payable  for  liquor  tax  in  Brooklyn  in  ad- 
vance on  September  15,  1910,  was  determi- 
nable on  the  basis  of  population  shown  by  the 
United  States  census  of  1910.  In  re  Ahlers, 
127  N.  Y.  Supp.  61,  65,  141  App.  Div.  891; 
People  ex  rel.  Brady  y.  dement*  127  N.  Y. 
Supp.  68, 142  App.  Div.  908. 

SUBSEQUENT  CONBITION 

See  Sale  upon  Subsequent  ConditioiL 

SUBSEQUENT  CREBITOR 

As  used  in  Civ.  Code  S.  C.  1902,  S  2456, 
providing  that  mortgages  shall  be  valid,  so 
as  to  affect  subsequeat  lien  or  simile  contract 
creditors,  only  when  recorded  within  40  days, 
but  that  the  subsequent  recording  shall  be 
notice  to  all  creditors  who  become  such  after 
the  date  of  the  recording,  the  words  "subse- 
quent creditors"  mean  only  those  who  became 
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sndi  after  the  exeeation  of  the  mortgage,  not 
including  the  mortgagee,  so  that,  where  a 
mortgage  on  the  bankrupt's  stock  was  not 
recorded  within  40  days,  and  before  record- 
ing other  claims  arose,  exceeding  the  amount 
of  a  fund  realised  from  the  sale  of  the  prop* 
erty,  the  mortgagee  was  not  only  not  entitled 
to  a  lien,  but  was  not  entitled  to  share  with 
such  **creditors."  Simmons  v.  Greer,  174  Fed. 
654,  656,  08  O.  O.  A.  40a 

SUBSEQUENT  INBORSEB 

As  used  in  Negotiable  Instruments  Law 
(Laws  18&7,  c  612,  i  205),  providing  that  a 
material  alteration  voids  a  negotiable  instru- 
ment, except  as  against  the  party  who  has 
assented  thereto  and  subsequent  indorsers, 
the  words  "subsequent  indorsers"  mean  those 
who  indorse  subsequent  to  such  alteration. 
nrat  Nat  Bank  of  City  of  Brooklyn  v.  Grid- 
ley,  96  N.  Y.  Supp.  445,  448,  112  App.  Div. 
S9S. 

SUBSEQUENT  BflEETINO 

Any  subsequent  meeting,  see  Any. 

SUBSEQUENT  PI<EADING 

"Sl^sequent  pleadings,"  as  used  in  the 
Code  are  pleadings  subsequent  in  logical  se- 
quence or  order  of  pleading  and  not  subse- 
quent in  time.  Rice  y.  Van  Why,  111  Pac« 
609,  601,  49  Colo.  7.  ' 

SUBSEQUENT  PROCEEDINa 

Entzy  of  Jusment 

The  entry  of  Judgment  is  one  of  the  "sub- 
sequent proceedings,"  within  Rev.  Codes,  | 
7149,  providing  that  after  appearance  a  de- 
fendant or  his  attorney  is  entitled  to  notice 
of  all  subsequent  proceedings  of  which  no- 
tice is  required  to  be  given.  State  ex  rel, 
Cohn  V.  District  Court  of  Second  Judicial 
Bist.,  99  Pac.  139,  140,  38  Mont.  119. 

SUBSEQUENT  PUROKASER 

A  statute,  providing  that  so  long  as  a 
deed  remains  unrecorded  it  shall  not  affect 
''subsequent  purchasers  for  value  and  credi- 
tors," applies  to  all  creditors  and  not  to  "sub- 
sequent" creditors  only.  Price  v.  Wall's 
Ex'r,  83  S.  E.  699,  600,  97  Va.  334,  75  Am. 
St  R^.  788  (citing  and  adopting  Mdson  v. 
Huff,  29  Grat.  338 ;  'March  v.  Chambers,  71 
Va.  [30  Grat]  299;  Dobyn's  Adm'x  v.  War- 
ing, 82  Va.  159). 

As  purchaser  from  g:ra]itor 

The  "subsequent  purchasers"  of  whom 
section  3159,  Rev.  Codes,  speaks,  are  those 
claiming  title  under  the  same  grantor,  and  it 
is  to  these  only  the  record  is  constructive  no- 
tice Harris  v.  Reed,  121  Pac.  780,  782,  21 
Idaho,  364. 

As  pureliaser  subsequent  to  recording 

The  word  "subsequent,"  as  used  in  Mills 
Ann.  St  p.  59S,  |  446,  providing  that  deeds 
and  agreements  in  writing  affecting  any  in- 
terest in  real  estate  shall  take  effect  as  to 


**Babseqnent  bona  fldo  pnxehaaers"  after  flUag 
the  record,  baa  reference  to  the  recording, 
and  not  to  the  date,  of  the  instnunent. 
Hence  where  a  person,  having  a  mining 
claim,  contracted  in  writing  to  convey  it  to 
another  claiming  the  same  ground,  and  sub- 
sequently the  person  making  the  conveyance 
conveyed  his  claim  to  a  purchaser,  who  had 
no  notice  of  the  contract  between  conflicting 
claimants,  the  contract  was  entitled  to  priori- 
ty over  the  conveyance,  where  it  was  recorded 
without  knowledge  of  the  conveyance  before 
the  conveyance  was  recorded.  Houlahan  v. 
Finance  Consol.  Min.  Co.,  82  Pac.  484,  485,  34 
Colo.  365  (citing  Doyle  v.  Teas,  5  111.  [4  Scam.] 
202,  252;  Reed  v.  Kemp,  16  111.  445;  Brook- 
field  V.  Qoodrich,  32  111.  363 ;  Delano  v.  Ben- 
nett, 90  111.  533). 

SUBSEQUENT  REOI8TRATIOH 

Const  art  2,  S  4,  subd.  *'c"  provides  for 
the  registration  of  voters  having  certain 
qualifications  up  to  January  1,  1898.  It  re- 
quired copies  of  the  registration  list  to  be 
kept  by  the  clerk  of  court  of  the  county  and 
Secretary  of  State,  and  declares  that  the  cer- 
tificate of  either  of  such  officers  shall  be  suffi- 
cient evidence  of  the  citizen's  right  to  subse- 
quent registration,  and  the  franchise  under 
the  limitations  imposed.  Held,  that  "subse- 
quent registration,"  as  so  used,  included  any 
registration  after  the  first  prior  to  January 
1,  1898,  and  hence  a  clerk's  certificate  of  reg- 
istration under  such  section  was  not  a  sub- 
stitute for  a  registration' certificate  required 
by  Civ.  Code  1902,  |  185,  to  entitle  the  voter 
to  vote  at  a  subsequent  election,  but  was  only 
evidence  of  his  right  to  register  and  obtain 
the  necessary  certificate.  State  ex  rel.  Birch- 
more  V.  State  Board  of  Canvassers,  59  S.  E. 
145,  146,  78  S.  0.  461,  14  U  B.  A.  (N.  S.)  869, 
13  Ann.  Cas.  1133. 

SUBSEQUENT  TERM 

The  word  "subsequent,"  in  the  act  re- 
quiring commissioners  appointed  by  the  or- 
phans' court  to  set  off  dower  to  make  their 
report  at  the  next  or  subsequent  term  after 
their  appointment,  has  the  same  meaning  as 
**next,"  and,  if  either  word  had  been  used 
alone,  it  would  have  expressed  the  same  idea. 
Osbom  V.  Rogers,  19  N.  J.  Eq.  429,  481. 

SUBSTANCE 

See  Infectious  Substance;  Noxious  Po- 
tion or  Substance. 

Disallowed  in  substance,  see  Disallow — 
Disallowance. 

Other  mineral  substance,  see  Other. 

^'Substance,**  as  employed  in  the  consti- 
tutional requirement  that  notice  of  intention 
to  introduce  a  local  act  shall  state  the  "sub- 
stance" of  the  proposed  law,  cannot  be  said 
to  be  synonymous  with  "subject"  or  a  mere 
purpose,  but  means  the  essential  or  material 
part,  essence,  abstract,  compendium,  meaning. 
Law  V.  State,  38  South.  798,  799, 142  Ala.  62 
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(quoting  and  adopting  definition  in  Wallace 
V.  Board  of  Revenue  of  Jefferson  County,  37 
South.  321,  140  Ala.  491);  Ex  parte  Black, 
40  South.  133,  134,  144  Ala.  1 ;  State  ex  rel. 
Hanna  v.  Tunstall,  40  South.  135,  137,  145 
Ala.  477;  State  ex  rel.  Van  Deusen  v.  Wil- 
liams, 39  South.  276,  277,  143  Ala.  501;  Wal- 
lace V.  Board  of  Revenue  of  Jefferson  Coun- 
ty, 37  South.  321,  322,  140  Ala.  491. 

Form  distingnislied 

See  Form. 

SUBSTANTIAL 

"Substantial"  means  "belonging  to  sub- 
stance; actually  existing;  real;  •  •  ♦ 
not  seeming  or  imaginary;  not  illusive; 
real ;  solid ;  true ;  veritable."  Elder  v. 
State,  50  South.  370,  374,  162  Ala.  41  (citing 
Webst.  Int  Diet.). 

SUBSTANTIAL  CAUSE  OF  ACTION 

A  complaint  on  a  note,  not  due  when  suit 
is  brought  does  not  state  a  "substantial  cause 
of  action,"  within  Code  1907,  §  4143,  prohibit- 
ing vacation  of  the  judgment  for  matter  not 
previously  objected  to,  if  the  complaint  states 
a  substantial  cause  of  action.  Ritter  v.  Hoy, 
55  South.  1034,  1  Ala.  App.  643. 

SUBSTANTIA!.  CHANGE 

Amendment 

A  "substantial  change"  in  a  pleading 
within  B.  A  C.  Comp.  §  2247,  permitting  the 
circuit  court,  in  furtherance  of  Justice  and 
upon  terms,  to  allow  the  pleadings  to  be 
amended  so  as  not  to  substantially  change 
the  issue  tried  in  the  justice's  court,  or  intro- 
duce any  new  cause  of  action,  is  such  a 
change  as  necessitates  different  proof  to 
I^rove  the  amended  averments  than  that  nec- 
essary to  prove  the  original;  an  amend- 
ment which  merely  rearranges  or  more  fully 
sets  out  the  facts  originally  alleged  being 
proper.  Morrison  v.  Gardner,  111  Pac.  243, 
246,  57  Or.  438. 

In  an  action  for  slander,  it  is  not  error 
to  permit  flltng  of  amendment  charging  the 
utterance  of  other  slanderous  words  from 
those  alleged,  where  the  new  cause  of  action 
is  of  the  same  general  character  as  that  con- 
tained in  the  original  petition,  and  where  de- 
fendant has  ample  time  to  meet  such  amend- 
ment; it  not  "substantially  changing*'  the 
tause  of  action  within  Comp.  Laws  1900,  § 
5679.  Trower  v.  Roberts,  120  Pac.  017,  619, 
30  Okl.  215. 

SUBSTANTIAI.  COMPIJANCE 

A  "substantial  compliance,"  which  means 
a  compliance  with  the  essential  requirements. 
is  a  sufficient  comiiliance  with  a  penal  munic- 
ipal ordinance,  requiring  street  railways  to 
maintain  fenders  upon  the  front  ends  of  cars, 
integibbons  v.  Galveston  Electric  Co.,  136  S. 
W.  11S6,  1187. 

"Substantial  compliance,"  with  reference 
to  contracts,  means  that,  although  the  con- 


ditions of  the  contract  have  been  deviated 
from  in  trifling  particulars  not  materially  de- 
tracting from  the  benefit  the  other  party 
would  derive  from  a  literal  performance,  he 
has  received  substantially  the  benefit  he 
expected,  and  is  therefore  bound  to  pay.  St. 
Louis,  Memphis  &  S.  E.  R.  Co.  v.  Houek,  97 
S.  W.  963,  906,  120  Mo.  App.  634. 

SUBSTANTIAL  CONTBIBUTION 

An  instruction  that,  where  the  negligence 
of  an  employe  actually  contributes  to  the  re- 
sults, his  negligence  would  not  be  compared, 
provided  it  was  a  "substantial  contribution" 
to  the  accident,  was  not  objectionable  on  the 
theory  that  any  negligence  on  decedent's 
part  was  sufficient  to  defeat  the  action,  since 
negligence,  unless  "substantial,"  could  not  be 
said  to  contribute  directly  and  proximately 
to  the  injury.  Toledo,  St.  L.  &  W.  R.  Co.  v. 
Kountz,  108  Fed.  S:J2,  840,  94  C.  C.  A.  244. 

SUBSTANTIAL  CONTBOVEBST 

Where  a  temporary  injunction  restrain- 
ing the  performance  of  a  contract  is  granted 
on  the  ^ving  of  a  bond  and  dissolved  on  final 
hearing,  the  fact  that  the  contract  jfBLS  ex- 
pired by  its  own  terms  prior  to  the  taking  of 
an  appeal  is  not  ground  for  dismissal,  since 
the  liability  on  the  injupction  bond  presents 
a  "substantial  controversy"  beyond  the  costs, 
which  can  only  be  reviewed  by  hearing  the 
appeal.  Click  v.  Sample,  83  S.  W.  932,  73 
Ark.  194. 

SUBSTANTIAL  DISPUTE 

See  Real  and  Substantial  Dispute. 

Where  in  supplementary  proceedings  K, 
appeared,  at  the  hearing  of  a  motion  to  pun- 
ish the  judgment  debtor  for  contempt  in  re- 
fusing to  turn  over  certain  property  to  a 
receiver,  by  the  same  attorney  that  appeared 
for  the  judgment  debtor,  without  filing  a 
written  claim,  or  supporting  it  by  documen- 
tary evidence  or  otherwise,  there  was  no 
•'substantial  dispute"  as  to  right  of  posses- 
sion, within  Code  Civ.  Proc.  |  2447,  providing 
that,  where  the  judgment  debtor  has  in  his 
possession  personal  property  belonging  to 
him,  and  his  right  to  possession  thereof  is 
not  substantially  disputed,  the  Judge  may  re- 
quire the  debtor  to  turn  over  such  property. 
Charles  D.  Durkee  &  Co.  v.  Bonnell,  125  N. 
Y.  Supp.  790,  791. 

SUBSTANTIAL  ENCBOACHMENT 

TTnder  the  rule  that  a  vendee  is  justified 
in  refusing  to  accept  title  to  the  property.  If 
there  are  "substantial  encroachments'*  there- 
on, encroachments  on  the  street  of  16  and  17 
inches  by  the  show  windows  of  two  buildings 
erected  on  the  property  contracted  to  be  sold 
are  not  "substantial  encroachments."  Klim 
V.  Sachs,  92  N.  Y.  Supp.  107,  108,  102  Appi 
Div.  44. 
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SUBSTAHTIAIi  ERBOIt 

The  determination  of  the  board  of  asses- 
sors that  an  entire  sewer  system  should  be 
taken  as  a  whole,  aiid  that  the  lateral  con- 
necting sewers  or  enlarged  or  changed  sew- 
ers  along  any  line  should  be  included  in  the 
entire  cost,  and  paid  for  by  the  territory 
deemed  benefited,  being  a  matter  committed 
to  their  exclusive  Judgment,  even  If  the  court 
should  consider  another  method  more  equita- 
ble, would  not  amount  to  a  "substantial  er- 
ror'* in  the  proceedings  giving  a  right  to  a 
reduction  of  the  assessment  under  (ireater 
New  York  City  Charter,  Iaws  1901,  c.  466,  § 
1159,  giving  such  right  where  the  cost  of  a 
local  Improvement  lias  been  unlawfully  in- 
creased by  a  **8ubstantial  error/'  In  i*e 
Shaffer,  122  N.  Y.  Supp.  7«9,  771',  i:^8  Ai)p. 
Dlv.  35. 

SUBSTANTIAL  EVIDENCE 

By  "substantial  evidence"  is  not  meant 
that  which  goes  beyond  a  mere  "scintilla" 
of  evidente,  since  e\ndeuce  may  go  beyond  a 
me^e  seiutilla  and  yet  not  be  substantial  evi- 
dence. Substantial  evidence  must  possess 
something  of  substance  and  relevant  conse- 
quence and  not  consist  of  vague,  uncertain, 
or  Irrelevant  matter,  not  carrying  the  quality 
of  proof  or  having  fitness  to  induce  convic- 
tion. Substantial  evidence  Ib  such  that  rea- 
sonable men  may  fairly  differ  as  to  whether 
it  establishes  plaintiff's  case,  and.  If  all  rea- 
sonable men  must  conclude  that  it  does  not 
establish  such  case,  then  it  is  not  substan- 
tial evidence.  Jenkins  &  Reynolds  Co.  v. 
Alpena  Portland  Cement  Co.,  147  Fed.  641, 
(M8,  77  C.  C.  A.  625  (citing  Mlnahan  v.  (irand 
Trunk  Western  Ry.  Co.,  138  Fed.  37,  70  C. 
C.  A.  463;  Grand  Trunk  II.  Co.  v.  Ives,  12 
Sup.  Ot  679,  144  U.  S.  408,  36  L.  Ed.  485). 

SUBSTANTIAL  INCL08URE 

Where  plaintiff,  clainjing  title  to  a  lot, 
incloses  It  on  three  sides  with  a  fence,  so 
that  it  makes  a  complete  inclosure  in  con- 
nection with  an  adjoining  lot,  the  owner  of 
which  makes  no  claim  to  the  first  lot,  but 
has  given  his  Individual  covenant  of  quiet 
enjoyment  in  an  executor's  deed  thereof, 
there  is  a  "substantial  inclosure"  of  the 
lot,  within  Code  Civ.  l»roc.  HI  370,  372, 
providing  that  such  an  inclosure  constitutes 
adverse  possession.  Brown  v.  Doherty,  87 
N.  Y.  Snpp.  563,  566,  aS  App.  Div.  190. 

Defendant  purchased  an  acre  tract  of 
salt  meadow  in  January,  1887,  but  by  his 
deed  acciuired  only  an  undi\irted  one-fifth  of 
the  land,  which  for  at  least  30  years  had 
been  surrounded  by  a  ditch  or  ditches,  and 
in  part  by  a  branch  of  a  creek.  On  February 
15,  1907,  he  conveyed  the  laud  to  plaintiff. 
Held,  that  the  ditch  or  ditches,  and  creek, 
constituted  a  "substantial  inclosure,"  so  as 
to  give  defendant  title  by  adverse  possession. 
Koch  V.  EUwood*  123  N.  Y.  Supp.  502,  503, 
138  App.  Dlv.  584. 


Where  lands  are  wild  and  uncultivated, 
and  they  are  used  for  pasturage  or  for  ob- 
taining timber  or  fuel  therefrom,  or  some 
such  similar  use,  a  "substantial  inclosure" 
might  consist  In  a  wire  fence  sufficient  to  in- 
dicate a  purpose  to  claim  the  ownership  and 
use  of  the  land  to  the  exclusion  of  all  others 
and  to  protect  the  land  from  trespassing  ve- 
hicles, riders,  or  stock.  And,  although  there 
may  be  occasional  breaks  for  roads'  ai^^d 
standing  water  In  a  fence  inclosing  land,  yet 
the  fence  may  be  a  "substantial  inclosure" 
when  it  is  manifest  that  there  was  for  the 
full  statutory  i)eriod  a  conspicuous  effort  to 
maintain  a  fence  around  the  land  commen- 
surate with  the  attending  circumstances  for 
the  obvious  puiT)ose  of  exercising  rights  of 
ownership  of  the  land  and  to  use  the  land  In 
a  way  to  which  it  was  suited.  Baugher  v. 
Boley,  58  South.  980,  984,  iXi  Fla.  75,  87. 

• 

STTBSTANTIAL  INJURY 

See  Krror  Not  Causing  Substantial  In- 
jury. 

SUBSTANTIAL  PARTY 

**Substantial  imrties"  are  parties  who 
have  an  interest  in  the  result  and  ought  to 
be  joined  If  they  were  within  the  jurisdic- 
tion but  whose  interests  are  separa!)le  from 
those  of  the  other  defendants.  Their  absence 
does  not  prevent  equity  from  being  done  to 
the  other  defendants.  Perkins  v.  Ilendryx, 
149  Fed.  526,  528. 

SUBSTANTIA!^  PERFORMANCE 

See,  also,  Substantial  Comx)llauce. 

'^Substantial  performance"  of  a  contract 
is  performance,  except  as  to  unsubstantial 
omissions,  with  compensation  therefor,  and, 
when  the  omLssious  are  slight  and  uninten- 
tional, compensation  is  substituted  pro  tan  to 
for  i>erformance  to  prevent  the  hardship  of  a 
failure  to  recover  for  that  which  vvas  well 
done,  and,  while  tiie  rule  nuiy  be  applicable 
to  a  contract  to  print  and  furnish  illustrated 
advertising  catalogues  ordered  from  a  sam- 
ple. It  cannot  be  Invoked  by  a  seller  who,  un- 
der such  a  contract  and  after  notice  of  a  de- 
fect in  the  work,  furnished  catalogues,  in 
which  a  gloss  or  coloring  process,  to  be  given 
to  the  illustrations,  did  not  exactly  cover  or 
register  with  the  first  impressions,  so  that 
the  illustrations  were  blurred  to  such  an  ex- 
tent as  to  make  all  the  catalogues  worthless. 
Dickinson  v.  Sheldon,  130  N.  Y.  Supp.  889, 
S92,  146  App.  Div.  144. 

"Substantial  performance'*  of  a  construc- 
tion contract  permits  only  such  omissions  or 
deviations  from  the  contract  as  are  inadvert- 
ent or  unintentional,  and  are  not  due  to  bad 
faith,  and  do  not  impair  the  structure  as  a 
whole,  but  are  remediable  without  doing  dam- 
age to  other  parts  of  the  structure  and  may 
without  Injustice  be  compensated  for  by  de- 
ductions from  the  contract  price.  Littell  v. 
Webster  County,  131  ii.  W.  691,  694,  152 
;owa,  20a 
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"Substantial  performance"  of  a  building 
w^ntract  is  actual  performance,  and  in  such 
case  deductions  may  be  made  from  the  con- 
tract price  for  small  omissions  or  defects  in 
the  work  occurring  In  good  fiiith.  Smith  ▼. 
RusseU,  125  N.  Y.  Supp.  952,  054,  140  App. 
Dly.  102. 

"Substantial"  as  well  as  "complete  per- 
formance'* means  performance  according  to 
the  terms  of  the  agreement,  not  the  doing  of 
some  act  which  is  as  advantageous  financial- 
ly to  the  promisee  as  the  agreed  act  would 
have  been.  Clough  v.  A.  J.  Stillwell  Meat 
CJo.,  86  S.  W.  580,  582,  112  Mo.  App.  177. 

The  phrase  "substantial  performance"  is 
used  in  two  senses.  Sometimes  it  means  full 
performance  according  to  the  fair  intent  of 
the  contract,  and  permits  recovery  on  the 
contract  without  recoupment;  sometimes  It 
means  something  distinctly  short  of  full  per- 
formance. Vlles  V.  Barre  &  M.  Traction  & 
Power  Oo^  65  AU.  104,  105,  79  Vt  811. 

"Substantial  performance"  of  a  building 
contract  permits  any  omission  or  deviation 
which  is  inadvertent,  not  due  to  bad  faith, 
not  impairing  the  structure  as  a  whole,  re- 
mediable without  material  damage  to  other 
parts  of  the  building,  and  subject  to  compen- 
sation without  injustice  by  deductions  from 
the  price.  Mitchell  v.  CapUnger,  133  S.  W. 
1032,  1033,  97  Ark.  278. 

"SubHtantial  performance"  means  full 
I)erformance  in  all  the  essential  elements 
necessary  to  the  accomplishment  of  the  en- 
tire purpose  of  the  contract  Manning  v. 
School  Dist.  No.  6  of  Ft  Atkinson,  102  N.  W. 
356-364,  124  Wis.  84. 

"Substantial  performance"  with  refer- 
ence to  contracts  Is  performance  except  as 
to  unsubstantial  omissions;  that  is,  "unsub- 
stantial defects  may  be  cured,  and  at  the 
expense  of  the  contractor,  not  of  the  owner." 
One  who  fails  in  full  performance,  and  who 
invokes  the  doctrine  of  "substantial  perform- 
ance," must  furnish  the  evidence  to  measure 
the  compensation  for  the  defects  which  is 
the  substitute  for  his  failure  to  do  as  he 
agreed.  Nesbit  v.  Braker,  93  N.  Y.  Supp. 
856,  857, 104  App.  Div.  393. 

"Substantial  performance"  by  one  em- 
ployed to  supervise  the  erection  of  a  building 
on  plans  prepared  by  him,  essential  to  re- 
cover the  contract  price  under  an  allegation 
of  entire  performance,  means  performance, 
and  the  deviations  permitted  must  be  unim- 
portant and  inadvertent,  and  a  finding  of 
substantial  damages  of  nearly  25  per  cent 
of  the  contract  price  for  his  failure  to  per- 
form, resulting  from  his  permitting  the  in- 
stallation of  a  plumbing  system  deviating  in 
essential  particulars  from  the  plans,  pre- 
cludes a  recovery.  Gonipert  v.  Healy,  133  N. 
Y.  Supp.  689,  690, 149  App.  Div.  198. 

"Substantial  performance"  means  strict 
performance  in  all  essentials  necessary  to 


the  full  accomplishment  of  the  purposes  for 
which  the  thing  contracted  for  was  designed. 
Failure  as  to  any  of  such  features,  whether 
in  good  or  bad  faith,  any  departure  from  the 
contract,  not  caused  by  inadvertence  or  un- 
avoidable omission,  any  defect  so  essential 
as  that  the  object  which  the  parties  intended 
to  accomplish  to  have  a  specified  amount  of 
work  performed  in  a  particular  manner  is 
not  accomplished,  is  Inconsistent  with  sub- 
stantial performance,  within  the  rule  per* 
mitting  a  recovery  by  the  builder  notwith- 
standing incompleteness.  To  constitute  "sub- 
stantial performance"  of  a  building  contract, 
or  one  to  supervise  the  construction  of  a 
building  according  to  specific  plans,  the 
building  as  completed  must  be  the  result  of 
good-faith  efforts  to  strictly  perform,  and 
must  satisfy  all  essentials  to  the  accomplish- 
ment of  the  owner's  purpose.  Foeller  v. 
Heintz,  118  N.  W.  543,  545,  137  Wis.  169,  24 
L.  R.  A.  (N.  S.)  327  (quoting  Manitowoc 
Steam  Boiler  Works  v.  Manitowoc  Glue  Ck)^ 
97  N.  W.  515,  517, 120  Wis.  1). 

A  "substantial  performance"  of  a  build- 
ing contract  admits  of  only  such  deviations 
as  are  inadvertent  and  unintentional,  and 
not  due  to  bad  faith,  and  such  as  do  not  im- 
pair the  structure  as  a  whole,  and  can  be 
conveniently  remedied,  and  without  injustice 
be  paid  for  by  deductions  from  the  contract 
price.  Pippy  v.  Winslow,  125  Pac.  298,  299, 
02  Or.  219. 

SimSTANnAI.  REPAIB 

The  repair  of  a  wooden  viadoct,  under 
which  railroad  tracks  ran  and  over  which 
the  street  was  carried,  by  changing  40  per 
cent  of  the  materials,  was  a  "isubstantial  re* 
pair,"  within  the  meaning  of  the  ordinance. 
City  of  Shreveport  v.  Kansas  City  Southern 
Ry.  Co.,l53  South.  923, 127  La.  677. 

SUBSTAKTIAI^  RIGHT 

An  order  of  the  superior  court  made  in  a 
special  proceeding  pending  an  appeal  from  a 
Justice,  vacating  the  Justice's  Judgment,  is 
final  in  a  proceeding,  and,  because  preventing 
docketing  of  the  Judgment  pending  the  ap- 
peal, affects  a  "substantial  right,"  within 
Rev.  St.  1898,  (  30C9,  making  such  order  ap- 
pealable. Deuster  y.  Zillmer,  97  N.  W.  31, 
34,  119  Wis.  402. 

A  Judgment  vacating  a  town  plat  is  ap* 
pealable  as  a  final  order  affecting  a  "sub- 
stontial  right,"  within  Gen.  St  1894,  f  6140, 
subd.  6,  providing  for  an  appeal  from  a  final 
order  affecting  a  substantial  right  Koochi- 
ching Go.  V.  Franson,  98  N.  W.  98,  99,  91 
Minn.  404. 

The  right  of  a  prisoner  to  earn  a  dim- 
inution of  his  term  by  his  own  act  is  a 
"substantial  one,"  of  which,  by  law  passed 
subsequent  to  the  commission  of  the  offense, 
he  cannot  be  deprived.  People  ex  reL  Adams 
V.  Johnson,  90  N.  Y.  Supp.  134,  136^  44  Misc. 
Bep.  550. 


SUBSTANTIAL  RIGHT 
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The  error  In  an  Instruction  as  to  the 
burden  of  proof  on  a  material  Issue  affects 
the  "substantial  rights"  of  the  defeated  party 
within  Laws  1909,  c.  192,  S  3072m,  requiring 
the  court  to  disregard  errors  not  affecting 
the  substantial  rights  of  a  party.  Carle  ▼. 
Nelson,  130  N.  W.  467,  470,  145  Wis,  593. 

The  term  "substantial  right,"  as  used  in 
Bey.  St.  1892,  §  6707,  providing  that  an  order 
affecting  a  substantial  right  in  an  action  is.  a 
final  order  which  may  be  vacated,  modified, 
or  reversed,  involves  the  idea  of  a  legal  right, 
and  that  such  one  is  enforced  and  protected 
by  law,  and  such  a  right  is  involved  In  an 
order  of  the  court  of  common  pleas  remov- 
ing a  guardian.  North  v.  Smith,  76  N.  E. 
619,  73  Ohio  St  247  (citing  Armstrong  v. 
Herancourt  Brewing  Co.,  42  N.  E.  425,  53 
Ohio  St  467). 

An  order  denying  a  motion  to  remove  the 
trial  of  an  indictment  from  the  County  Court 
to  the  Supreme  Court  on  the  ground  that  the 
judge  of  the  County  Court  has  been  counsel 
in  the  cause,  within  the  prohibition  of  Code 
Civ.  Proc.  I  46,  affects  a  "substantial  right," 
and  an  appeal  lies  therefrom.  People  v. 
Haas,  93  N.  Y.  Supp.  790,  791,  105  App.  Div. 
119. 

An  order  directing  a  judgment  debtor  to 
apply  property  to  the  satisfaction  of  the 
judgment  made  In  proceedings  in  aid  of  exe- 
cution is  an  "order  affecting  a  'substantial 
right'  made  in  special  proceeding  after  Judg- 
ment," within  Wilson's  Rev.  &  Ann.  St.  1903, 
S  4735,  providing  that  such  order  is  final  and 
appealable.  Ryland  v.  Arkansas  City  Mill- 
ing Ca,  92  Pac.  160,  164,  19  Okl.  435. 

An  order  of  the  surrogate,'  refusing  to 
dismiss,  upon  issue  joined,  a  special  proceed- 
ing for  the  revocation  of  letters  testamentary, 
is  ^not  an  "order  affecting  a  substantial 
right,"  within  Code  Civ.  Proc.  |  2570,  author- 
izing appeals  from  orders  of  the  surrogate  or 
Surrogate's  Court  in  a  special  proceeding  af- 
fecting a  substantial  right  Kelly  v.  Lange- 
vln,  137  N.  Y.  SuiH?.  1099,  1100,  153  App. 
Div.  322. 

SUBSTANTIAL  STATEMENT 

Of  aMeMo&eat 

•  A  tax  deed  based  on  an  assessment  to 
'Triscilla  Durham,"  which  recites  that  the 
land  was  assessed  to  "Petruella  Durham,"  is 
not  a  "substantial"  statement  of  the  assess- 
ment within  the  requirements  of  B.  &  C. 
Comp.  I  S127,  defining  the  effect  of  tax  deeds 
as  evidence.  Bradford  v.  Durham,  101  Paa 
897,  899,  54  Or.  1,  135  Am.  St  Rep.  807. 

SUBSTANTIALLT 

"Substantially"  means  in  substance;  in 
the  main;  essentially;  by  Including  the  ma- 
terial or  essential  part  Town  of  Checotah  v. 
Town  of  Eufaula,  119  Pac.  1014,  1019,  31 
Okl.  85 ;  Vannest  v.  Murphy,  112  N.  W.  236, 
238,  135  Iowa,  123.    See,  also.  Electric  Can- 
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dy  Mach.  Co.  v.  Morris,  156  Fed.  972,  974; 
Elsfeld  V.  Kenworth,  50  Iowa,  389,  390. 

An  oil  and  gas  lease,  describing  the  prem- 
ises as  all  that  certain  tract  of  land  situated 
in  a  certain  district  on  the  waters  of  a  desig- 
nated stream,  bounded  "substantially"  as  fol- 
lows, etc.,  means  bounded  "about"  or  "in  the 
main"  as  designated  and  not  "wholly"  or 
"completely"  so.  South  Penn.  Oil  Co.  v. 
Knox,  69  S.  B.  1020, 1021,  68  W.  Va.  362. 

SUBSTANTIALLT  AS  DESCRIBED 

See  Operate  Substantially  as  Described. 

The  use  of  the  phrase  "substantially  as 
described"  in  a  clause  of  a  patent  cannot  im- 
port into  it  an  element  not  claimed  nor  refer-" 
red  to  therein.  General  Compressed  Air  & 
Vacuum  Machinery  Co.  v.  American  Air 
Cleaning  Co.,  177  Fed.  272,  274. . 

The  words  "substantially  as  described," 
as  applied  to  a  description  of  a  device  by  a 
patentee  who  describes  hia  device  in  his  spec- 
ification, refer  to  the  specification,  and  the 
specification  must  be  read  to  ascertain  the 
actual  intention  of  the  patentee  to  protect 
him  in  the  use  of  the  patent  Dunlap  v. 
Willbrandt  Surgical  Mfg.  Co.,  151  Fed.  223, 
235,  80  O.  C.  A.  575  (citing  Seymour  v.  Os- 
borne, 78  U.  S.  [11  Wall.]  516.  20  L.  Ed.  33). 

An  element  of  a  combination,  although 
not  definitely  described  in  the  claims  for  a 
patent  except  by  reference  to  the  specifica- 
tion by  the  words  "substantially  as  describ- 
ed" at  the  end  of  each  claim,  may  be  read 
into  the  claims,  where  it  is  fully  described  in 
the  specifications,  and  is  essential  to  the  op- 
eration of  the  machine.  Sanders  v.  Hancock, 
128  Fed.  424,  436,  63  C.  C.  A.  166. 

SUBSTANTIALLT  AS  SET  FORTH 

The  words  "substantially  as  set  forth"  at 
the  end  of  a  claim  in  a  process  patent  have 
the  effect  of  importing  into  the  claim  the 
particulars  ef  the  specification  relating  to  the 
process  to  Illustrate  its  operation,  but  not 
the  function  or  operation  of  the  mechanism 
there  described,  nor  can  they  extend  the 
patent  beyond  the  claim  which  bounds  the 
patentee's  rights.  United  States  Consol. 
Seeded  Raisin  Co.  v.  Selma  Fruit  Co.,  195 
Fed.  264,  269,  115  a  O.  A.  234, 

SUBSTANTIALLT  AS  SPECITIED 

The  rule  that  the  specification  of  a  pat- 
ent, which  forms  a  part  of  the  same  applica* 
tlon  as  its  claims,  must  be  read  and  con- 
strued with  the  latter,  not  for  the  purpose  of 
expandlDg,  nor  for  the  purpose  of  limiting  or 
contracting,  the  claims,  but  for  the  purpose  of 
ascertaining  their  true  meaning  and  the  in- 
tention of  the  parties  when  they  were  made 
and  allowed,  governs  the  construction  when 
the  words  "substantially  as  specified"  are 
found  in  the  claim,  for  the  claim  is  founded 
upon  and  is  explained  by  the  specification, 
whether  these  words  appear  in  it  or  not 
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The  words  "substaDtlally  as  specified,"  In  a 
claim,  refer  to  the  elements,  construction,  and 
operation  set  forth  in  the  specification.  O.  H. 
Jewell  Filter  Co.  v.  Jackson,  140  Fed.  340, 
344,  72  C.  C.  A.  304. 

.  The  words  "substantially  as  specified," 
at  the  end  of  a  claim  for  a  combination,  refer 
to  the  whole  claim,  and  import  nothing  into 
it  not  already  there,  either  to  narrow  it  so 
as  to  escape  anticipation,  or  to  broaden  It  so 
as  to  estiiblish  infringement.  American  Can 
Co.  V.  Hickmott  Asparagus  Canning  Co.,  142 
Fed.  141,  14C,  73  C.  C.  A.  359. 

StrBSTANTIAIiLT  SIMILAR 

In  a  statute  making  a  common  carrier, 
who  cliarges  any  person  a  greater  or  less  com- 
pensation for  any  service  rendered  in  the 
transportation  of  passengers  or  proi)erty 
than  he  charges  or  receives  from  any  other 
person  for  doing  a  like  service  in  the  trans- 
portation of  a  like  kind  of  traffic,  under  "sub- 
stantially similar  circumstances  and  condi- 
tions," guilty  of  unjust  discrimination,  the 
expression  quoted  refers  to  those  circum- 
stances and  conditions  which  affect  transpor- 
tation and  not  those  which  hivolve  personal 
conditions  or  contractual  relations  between 
one  particular  shipper  and  the  carrier,  but 
are  such  things  only  as  are  circumstances  of 
carriage  generally.  Tennsylvanla  li.  Co.  v. 
International  Coal  Min.  Co.,  173  Fed.  1,  4,  97 
C.  C.  A.  383. 

SUBSTAKTIALLT  THE  SAME 

In  slander,  ''although  the  words  proved 
are  e^iulvalent  to  the  words  charged  in  the 
declaration,  yet,  not  being  the  same  in  sub- 
stance, an  action  cannot  be  maintained;  and, 
although  the  same  idea  is  conveyed  In  the 
words  charged  and  those  i)roved,  yet  If  they 
are  not  'substantially  the  same  words,' 
though  they  contain  the  same  charge  l)ut  in 
different  phraseology,  the  plaintiff  is  not 
entitled  to  recover."  Hauser  v.  Stoigers, 
119  S.  W.  52-54,  137  Mo.  App.  560  (quoting 
and  adopting  definition  In  Berry  v.  Dryden, 
7  Mo.  324). 

Under  Filectlon  Law  (Laws  1896,  c.  909, 
i  56),  providing  for  party  nominations,  and 
the  name  of  two  or  more  different  iwlltical 
parties  shall  not  be  "sulistjintially  the  same," 
the  name  "Social  Democratic  Party"  is  not 
substantially  the  same  as  the  name  "Demo- 
cratic Party."  In  re  S(K*lal  Democratic  Par- 
ty, 91  N.  Y.  Supp.  941,  944,  45  Misc.  Kep.  104. 

SUBSTANTIVE  LAW 

''Substantive  law"  is  that  part  of  the  law 
which  creates,  defines,  and  regulates  rights  as 
opi)osed  to  a<ljt»ctive  or  remedial  law,  which 
prescribes  the  method  of  enforcing  rights  or 
obtaining  redress  for  their  invasion.  .Mix  v. 
Board  of  Coin'rs  of  Nez  Perce  County.  112 
Pac.  215,  220,  18  Idaho,  695,  3*2  L.  R.  A  (N. 
S.)  534. 


[SUBSTITUTE 

As  interpleader,  see  Interpleader. 

The  word  "substitute"  means  one  who  or 
that  which  stands  in  the  place  of  another; 
that  which  stands  in  lieu  of  something  else. 
State  V.  Fargo  Bottling  Works  Co.,  124  N.  W. 
387,  391,  19  N.  D.  396,  26  L.  R.  A.  (N.  S.)  872. 

The  use  of  the  word  "substituted"  in  an 
order  of  court,  wherel)y  the  trustee  in  bank- 
ruptcy of  a  defendant.  In  an  action  in  replev- 
in for  goods  sold  in  conseQuence  of  defend- 
ant's fraud,  is  substituted  as  defendant,  doe^ 
not  show  an  intention  to  wholly  discharge  de- 
fendant from  further  connection  with  the 
case,  and  plaintiff,  having  commenced  the 
action  against  defendant,  has  the  absolute 
rit;ht  to  such  judgment  as  he  may  show  him- 
self entitled  to.  Kuh,  Nathan  &.  Fisher  Co. 
V.  GluckUck,  94  N.  W.  1105,  1107,  120  Iowa, 
504. 

SUBSTITtJTE  FOR  OOFFEB 

A  liquid  extract  of  the  coffee  bean  held 
not  to  be  dutiable  under  Tariff  Act  as  "ar- 
ticles used  as  coffee,  or  as  substitutes  for 
coffee,'*  but  as  an  unenumerated  manufactur- 
ed article.  E.  C.  Hazard  &  Co.  v.  Unlte<l 
States,  164  Fed.  907,  908. 

SUBSTITUTE  FOR  MAI.T  UQUOR 

To  sell,  give  away,  barter,  or  otherwise 
furnish  an  '•imitation"  or  "substitute"  for 
malt  liquor  does  not  constitute  an  offense 
against  the  laws  of  Oklahoma,  unless  such 
imitation  or  substitute  contains  as  much  as 
one-half  of  1  per  centum  of  alcohol,  measur- 
ed by  volume.  Ex  parte  Hunnicutt,  123  Pac. 
179,  185,  7  Okl.  Cr.  213. 

SUBSTITUTEB  ABMINISTRATOR 

One  who,  under  Laws  1901,  p.  303,  takes 
the  place  of  the  administrator  de  bonis  non, 
except  with  additional  powers,  l)elug  entitled 
to  demand  and  receive  the  whole  of  the  per- 
sonal estate  of  his  decedent,  except  such  por- 
tion as  shall  have  been  properly  paid  out  and 
distributed ;  he  being  given  express  power 
to  sue  and  recover  all  the  assets  from  any 
pei'sons,  or  from  the  heirs  at  law  or  personal 
representatives  chargeable,  or  their  equiva- 
lent in  ralue.  Hoagland  y.  Cooper,  50  Atl. 
705.  707,  (55  N.  J.  Eq.  407. 

SUBSTITUTED  TRUSTEE 

On  the  death  of  a  tnistee,  whereby  the 
trust  devolves  on  the  court.  It  appoints,  not 
a  "substituted  trustee,'*  but  some  one  as  its 
representative  to  execute  the  trust  under  Its 
direction.  There  is  no  authority  in  the  stat- 
ute for  appointing  a  substituted  trustee  by 
that  name.  In  re  Gueutal,  90  N.  Y.  Supp. 
138,  139,  97  App.  Div.  530. 

SUBSTITUTION 

A  provision  In  a  will  by  which  a  second 
legatee  is  to  take  at  the  death  of  the  first 
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'is   "substitution."    Suoeessiom   of   May,   34 
Soatb.  62,  109  La.  994. 


ur 


"The  term  'substitution'  is  generally  ap- 
plied to  a  limitation  intended  to  provide  for 
the  death  of  prior  devisees  or  legatees  before 
the  period  of  distribution."  Dent  v.  Pickens, 
58  S.  B.  1029,  1035.  61  W.  Va.  488  (quoting 
and  adopting  the  deiinition  in  Schaeffer  v. 
Schaeffer,  46  S.  E.  151,  54  W.  Va.  681). 

An  essential  requisite  to  a  "substitution" 
is  that  the  thing  given  be  tied  up  in  the 
hands  of  the  first  recipient  during  his  natural 
life.  A  "fldel  commissum"  differs  from  the 
'^substitution,"  in  that  the  charge  imposed  on 
the  first  recipient  is  to  be  executed  during 
his  life.  A  better  founded  distinction,  per- 
haps, lies  in  the  fact  that  in  case  of  a  substi- 
tution the  first  recipient  and  ultimate  benefi- 
ciary both  take  title  to  the  thing  given  direct- 
ly from  the  donor,  while  in  the  case  of  the 
fldei  commissum  the  title  vests  in  the  ulti- 
mate beneficiary,  for  whom  the  first  recipient 
holds  and  administers  the  gift  as  trustee. 
In  re  Bulls'  Will,  47  South.  884,  885,  122  La. 
539, 129  Am.  St.  Rep.  355. 

SUBSTITUTION  OF  TEHAKTS 

A  ''substitution  of  tenants"  does  not  nec- 
essarily take  place  merely  because  the  land- 
lord receives  payment  of  rent  from  an  under- 
tenant, to  whom  the  original  tenant  has  sub- 
leased the  property;  but  it  requires  a  con- 
tract, express  or  implied,  to  bring  about  such 
a  substitution,  Schachter  v.  Tuggle  Co.,  70 
S.  E.  93,  8  Ga.  App.  561. 

SUBSTITUTIONAL  —  SUBSTITUTION- 


A  gift  to  two  or  more  persons  or  their 
children  is  "substitutional,"  and  the  children 
take  only  their  parents'  share.  Van  Houten 
V.  Hall,  64  Atl.  460,  461,  71  N.  J.  Eq.  626. 

SUBSTRUCTURE 

In  railroad  parlance,  the  "substructure** 
is  the  embankment,  gates,  fills,  and  other 
things  neces^^ary  to  make  up  the  roadbed, 
while  the  "superstructure"  consists  of  the 
cross-ties  and  rails,  etc.,  necessary  for  the  op- 
eration of  trains  over  the  road.  Louisville  & 
N.  R.  Co.  V.  United  States  Iron  Co.,  101  S.  W. 
414,  418,  118  Tenn.  194. 

SUBTENANT 

A  "subtenant"  Is  one  who  leases  all  or  a 
part  of  the  rented  premises  from  the  original 
lessee  for  a  term  less  than  that  held  by  the 
latter.  Hudgins  v.  Bowes  (Tex.)  110  S.  W. 
178,  179. 

SUBTERRANEAN  WATER 

As  mineral,  see  MineraL 


SUBURBAN 

SUBUBBAN  BAIIiROAD 

"Suburb,"  as  defined  by  the  Century  Dic- 
tionary, denotes:  "A  region  or  place  adjacent 
to  a  city;  an  outlying  district  of  a  dty;  a 
town  or  village  so  near  that  it  may  be  used 
for  residence  by  those  who  do  business  in  the 
city;  in  the  plural,  collectively,  en\'irons; 
surroundings;  outskirts;  hence  any  ad- 
juncts of  a  place.'*  The  word  "country" 
sometimes  includes  suburbs;  the  ordinary 
meaning  of  a  "street  and  suburban  railway" 
is  a  railway  in  the  city  and  the  suburbs 
thereof.  A  railroad  would  be  denominated  a 
street  and  suburban  railroad  and  could  be 
given  the  power  to  run  In  any  part  of  the 
country,  but,  unless  it  api^ears  that  it  was  the 
intention  to  give  this  power,  the  ordinary 
meaning  of  a  street  and  suburban  railroad 
should  be  given  it,  which  meaning  would 
be  that  such  railroad  would  be  confined 
to  the  city  or  town  and  its  suburbs.  Pied- 
mont Cotton  Mills  V.  Georgia  Ry.  &  Elec- 
tric Co.,  62  S.  E.  52,  61, 131  Ga.  129. 

A  district  which  lies  adjacent  to  and  out- 
side of  city  limits  is  "suburban."  Railroads 
which  are  to  run  from  the  limits  of  a  city  to 
outlying  cities,  towns,  and  villages  are  "sub- 
urban railroads."  In  re  Minneapolis  &  St. 
P.  Suburban  Ry.  Co.,  112  N.  W.  13,  16,  101 
Minn.  132. 

A  notice  to  the  sherlflP  to  call  a  Jury  for 
the  appraisal  of  damages  in  proceedings  to 
condemn  a  railroad  right  of  way,  which  stat- 
ed that  the  right  of  way  was  for  a  "suburban 
and  interurban"  line,  did  not  prevent  the  op- 
eration of  steam  propelled  cars  or  trains 
upon  the  right  of  way  without  a  new  condem- 
nation; a  "suburban  road"  not  necessarily 
being  one  operated  by  power  other  than 
steam.  Lewis  v.  Omaha  &  C,  B.  S.  Ry.  Co. 
(Iowa)  138  N.  W.  1092,  1095. 

SUBWAY 

As  city  purpose,  see  City  Purpose. 

SUBWAT  RAILBOAB 

As  street  railroad,  see  Street  Railroad. 

SUCCEEDING 

See  Next  Succeeoing. 

SUCCESS 

SUGCESSFUI. 

AVhere  a  contract  provided  that  the  de- 
fendant was  to  sell  a  pumping  engine,  and  a 
pump  Jack,  and  to  erect  the  "machine,"  and 
plaintiff  was  to  pay  when  the  machine  was 
"in  successful  operj^tion,"  defendant's  con- 
tract was  not  complete  until  that  result  had 
been  brought  about,  and  that  only  is  "suc- 
cessful" which  terminates  in  the  accomplish- 
ment of  what  Is  wished  or  intended;  hence 
the  engine  was  not  being  "successfully  oper- 
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ated"  where  it  caused  the  pump  to  make  a 
certain  number  of  strokes  per  minute,  with- 
out regard  to  the  effect  thereof  to  damage 
connections  with  the  well.  Moore  v.  Otto 
Gas  Engine  Works,  121  N.  Y.  Supp.  631,  633, 
136  App.  Div.  713. 

SUCCESSFUIi  CLAIMANT 

Owner 

Kansas  City  Charter,  art  5,  {  59,  pro- 
vides that,  when  a  purchaser  at  a  tax  sale 
shall  be  defeated  in  a  suit  by  or  against  him 
for  the  recovery  of  land,  the  "successful 
claimant"  shall  be  adjudged  to  pay  the  person 
claiming  under  the  tax  deed  the  full  amount 
of  the  purchase  price,  interest,  and  penalties. 
Held,  that  the  successful  claimant  within 
such  section  was  the  owner  of  the  property, 
and  that  he  was  a  necessary  party  to  the  pur- 
chaser's suit  to  recover  possession  in  order 
to  entitle  the  purchaser  to  recover  the  pur- 
chase price  from  him.  Russell  v.  Woerner, 
-  110  S.  W.  691,  692,  131  Mo.  App.  253. 

SUOCESSFUIi  OB  8ATI8FAOTOBT 

See,  also,  Satisfactory. 

A  contract  for  plaintiffs  services  as  fore- 
man of  a  molding  shop  for  three  years,  or  as 
long  as  he  performed  his  duties  "in  a  success- 
ful or  satisfactory  manner,"  is  performed  on 
the  part  of  the  foreman  when  he  does  his 
work  in  a  good,  efficient,  and  workmanlike 
manner,  and,  if  he  does  so,  the  employer  has 
no  right  to  discharge  him.  Bridgeford  &  Co. 
.  V.  Meagher,  139  S.  W.  750,  752, 144  Ky.  479. 

SUOCESSFlTIi  PABTT 

Shannon's  Code,  {  4938,  provides  that 
the  "successful  party"  in  all  civil  actions 
shall  be  entitled  to  full  costs,  and  section 
4962  provides  that,  in  any  case  not  embraced 
in  the  express  provisions  of  law,  the  court 
may  make  disposition  of  the  costs  in  its  dis- 
cretion, and  section  4961  provides  that  the 
law  of  costs  shall  be  construed  remedlally. 
Held  that,  where  defendant  in  Justice's  court 
made  no  tender,  and  plaintiff  recovered  Judg- 
ment, and  on  appeal  by  defendant  to  the  cir- 
cuit court  plaintiff  recovered  judgment,  but 
for  a  less  amount,  neither  party  was  the 
"successful  party,"  within  section  4938,  and 
costs  were  governed  by  section  4962.  Garri- 
son V.  Trotter,  86  S.  W.  1078, 1079,  114  Tenn. 
526. 

Shannon's  Code,  {  4938,  awards  to  the 

"successful  party"  costs,  unless  otherwise 
provided  by  law,  and  section  4942  declares 
that  on  nonsuit,  dismission,  abatement  by 
death  of  plaintiff,  or  discontinuance  the 
defendant  is  the  successful  party.  Held  that, 
to  entitle  defendant  to  recover  costs,  it  must 
appear  that  he  was  the  successful  party. 
Scatcherd  v.  Love,  166  Fed.  53,  55,  91  C.  C. 
A.  639. 

Undei)  a  statute  declaring  that  the 
"successful  party"  iB  entitled  to  costa^  a  de- 


fondant  who  procures  the  removal  of  the 
case  to  another  court,  where  It  la  dSamiflsed 
on  the  ground  that  the  court  wherein  it  origi- 
nated was  not  legally  constituted,  is  entitled 
to  costs.  Pritchard  v.  Fowler,  40  South.  955, 
956,  146  Ala.  187. 

8UOOESSFUI.  VACCINATIOK 

Laws  1897,  p.  392,  §  92,  as  amended  by 
Laws  1905,  p.  263,  c.  142,  §  3,  making  it  the 
duty  of  a  board  of  school  directors  to  require 
"successful  vaccination"  as  a  condition  of 
school  membership,  is  not  too  indefinite  to 
be  capable  of  enforcement;  a  common-sense 
construction  being  to  treat  as  successfully 
vaccinated  not  only  one  in  whom  the  custom- 
ary reaction  follows  the  operation,  but  one 
in  whom  no  such  reaction  follows  three  sever- 
al operations,  thus  evidencing  that  he  can- 
not be  vaccinated.  State  ex  reL  McFadden 
V.  Thorrock,  104  Pac.  214,  216,  65  Wash.  208. 

SUCCESSFULLT  IMPEACHED 

Strictly  speaking,  the  words  "success- 
fully Impeached,"  when  used  in  relation  to 
witnesses,  means  no  more  than  the  word  "im- 
peached." If  a  witness  is  impeached  at  all, 
he  is  "suceesisfully  impeached,"  while  an  at* 
tempt  to  impeach  may,  of  course,  be  either 
successful  or  unsuccessful.  Chicago  City  R. 
Co.  V.  Ryan,  80  N.  E.  116,  117.  225  111.  287 
(citing  Powell  v.  State,  29  S.  B.  309,  101  Ga. 
9,  65  Am.  St  Rep.  277;  Smith  v.  State,  35 
S.  E.  59,  109  Ga.  479;  Commonwealth  v. 
Welch,  63  S.  W.  984,  111  Ky.  530;  Beedle 
V.  People,  68  N.  E.  434,  204  IlL  197). 

SUCCESSION 

See  Continued  Succession;  Hereditary 
Succession;  Net  Succession;  Perpetu- 
al Succession;    Universal  Succession. 

''Succession"  Ls  the  transmission  of  the 
rights  and  obligations  of  the  deceased  to  his 
heirs,- and  it  signifies  also  the  estates,  rights, 
and  charges,  which  a  person  leaves  after  his 
death,  whether  the  charges  exceed  the  prop- 
erty, or  there  is  nothing  left  but  the  charges, 
or  the  property  exceeds  the  charges,  and  it 
includes,  not  only  the  rights  and  obligations 
of  the  deceased,  as  they  exist  at  the  time  of 
his  death,  but  all  that  has  accrued  thereto 
since  the  opening  of  the  succession,  as  also 
the  new  charges  to  which  it  becomes  subject. 
Civ.  Code,  arts.  871,  872,  873.  Delaneuvllle 
V.  Duhe,  38  South.  20,  22,  114  La.  62. 

Where  the  idea  of  planting  a  crop  on  a 
plantation  under  administration  is  conceived 
by  the  administrator  long  after  the  harvest- 
ing of  the  crop  that  was  growing  when  dece- 
dent died,  and  the  crop  is  planted  and  har- 
vested still  later  without  authority  from  the 
court,  the  creditors,  or  the  minor  heirs,  nei- 
ther the  crop  nor  the  obligations  incurred  in 
making  it  is  part  of  the  "succession"  defined 
by  Civ.  Code,  art.  872,  to  embrace  the  es^ 
tatesy  rights,  and  charges  which  a  person 
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leaves  after  his  death,  nor  la  the  crop  any- 
thing that  accrues  to  the  succession  within 
Civ.  Ck>de,  art  873,  providing  tliat  the  suc- 
cession embraces  all  that  has  "accrued" 
thereto  since  the  opening  thereof.  Maxwell- 
Yerger  Co.  t.  Rogan,  51  South.  48,  60,  125 
La.  1. 

The  rule  that  the  property  of  a  succes- 
sion t)endlng  administration  is  owned  by  the 
abstract  being  called  "succession'*  means  only 
that  the  property  is  so  held  for  the  purpose 
of  administration,  and  not  that  the  property 
is  so  held  in  hostility  to  or  exclusion  of  the 
ownership  and  legal  seisin  of  the  legal  heir 
or  of  the  universal  legatee.  Tulane  Univer- 
sity of  Louisiana  ▼.  Board  of  Assessors,  40 
South.  446,  440,  116  La.  1025. 

"A  'succession'  is  an  ideal,  a  juridical 
person,  independent  from  those  having  an  in- 
terest therein."  Succession  of  Levy,  39 
South.  37,  39,  116  La.  377,  8  L.  R.  A.  (N.  S.) 
1180,  6  Ann.  Cas.  871. 

**The  term  'right  of  succession*  does  not 
mean  a  right  to  receive  property  pursuant  to 
a  contract  made  during  life,  which  would  be 
enforceaMe  at  law,  and  which  would  con- 
tain ample  consideration  for  the  promise  to 
pay ;  but,  on  the  other  hand,  it  means  a  suc- 
cession without  consideration,  either  by  will 
or  intestacy,  from  a  resident  or  from  a  non- 
resident, or  such  agreement  or  arrangement 
voluntary  in  its  nature  as  may  have  been 
made  during  life  in  contemplation  of  death 
for  the  express  purpose  of  evading  the  stat- 
ute [Transfer  Tax  Law  (Laws  1896,  c.  908,  | 
221,  as  amended  by  Laws  1905,  c.  368)],  and 
deferring  the  enjoyment  of  the  benefits  trans- 
ferred until  the  testator's  death."  In  re 
Stebbins'  Estate,  103  N.  Y.  Supp.  563,  666,  52 
Misc.  Rep.  438. 

The  word  "succession,"  as  used  in  the  ti- 
tle to  Laws  1907,  c.  49,  entitled  "An  act  to 
provide  for  succession  to  the  estates  of  de- 
cedents," etc.,  means  the  change  in  legal  re- 
lations by  which  one  person,  called  the  "suc- 
cessor," comes  into  the  enjoyment  of  or  be- 
comes responsible  for  one  or  more  of  the 
rights  or  liabilities  of  another  person  called 
the  "predecessor."  Oaster  v.  Qaster's  Estate, 
137  N.  W.  900,  901,  92  Neb.  6. 

ClvJJ  Code,  §  1383,  declares:  "'Succes- 
sion' is  fhe  coming  in  of  another  to  take  the 
property  of  one  who  dies  without  disposing 
of  it  by  will.  The  state  does  not  come  in  by 
way  of  succession  on  failure  of  heirs  or  next 
of  kin  to  take  an  estate  of  a  decedent,  but 
In  such  event  the  property,  ^^Ifcther  real  or 
personal,  goes  to  the  state  by  escheat.  In  re 
Miners'  Estate,  76  Pac.  968,  970,  143  Cal.  194. 

SUCOESSIOir  TAX 

See,  also,  Inheritance  Tax. 

A  "succession  tax"  is  not  a  burden  Im- 
posed on  property,  but  is  a  pririlege  tax  on 
the  right  of  taking  property  from  another, 


whether  by  will  or  devolution  as  a  matter  of 
law.  Knox  v.  Emerson,  131  S.  W.  972,  973, 
128  Tenn.  409. 

A  tax  on  an  interest  in  land  passing  by 
will  or  law  of  descent  is  a  "succession  tax." 
In  re  Macky's  Estate,  102  Pac.  1075,  1078,  46 
Colo.  79,  23  L.  R.  A.  (N.  S.)  1207. 

A  "succession  tax"  or  'inheritance  tax," 
excise  or  duty,  is  a  special,  not  a  general,  tax. 
People  V.  Koenig,  85  Pac.  1129,  1130,  37  Colo. 
283,  11  Ann.  Cas.  140. 

The  inheritance  tax  is  variously  termed 
"succession  tax,"  "legacy  tax,"  and  "prolate 
duties";  but,  whatever  it  may  be  termed,  it 
is  not  a  tax  upon  property,  but  upon  the  right 
of  succession  thereto.  State  ex  rel.  Foot  v. 
BazlUe,  106  N.  W.  93,  96,  97  Minn.  11,  6  L. 
R.  A.  (N.  S.)  732,  7  Ann.  Cas.  1056. 

The  tax  variously  called  an  "inheritance 
tax,"  a  "legacy  tax,"  a  "transfer  tax,"  and  a 
"succession  tax"  is  a  "burden  imposed  by 
government  on  all  gifts,  legacies,  and  suc- 
cessions, whether  of  real  or  personal  proper- 
ty, or  both,  or  any  Interest  therein,  passing 
to  certain  persons  (other  than  those  spedaUy 
excepted)  by  will,  by  intestate  law,  or  by 
deed  or  assignment  made  inter  vivos,  intend- 
ed to  take  effect  at  or  after  the  death  of  the 
grantor."  Revenue  Act  1903  (I^ws  1903,  p. 
323,  c.  247),  imposing  a  "succession  tax"  on 
legacies,  Is  not  a  tax  on  property  but  on  the 
right  of  succession,  and  therefore  is  not  void 
for  nonuniformity.  In  re  Morris'  Estate,  50 
S.  E.  682,  683,  138  N.  C.  259  (quoting  and 
adopting  definition  in  Dos  Passes  [2d  Bid.] 
f2). 

"A  collateral  inheritance  or  'succession 
tax'  is  a  duty  or  bonus  exacted  in  certain  in- 
stances by  the  state  upon  the  right  and  privi- 
lege of  taking  legacies,  inheritances,  gifts, 
and  successions  passing  by  wUl,  by  intestate 
laws,  or  by  any  deed  or  instrument,  made  in- 
ter vivos,  intended  to  take  effect  at  or  after 
the  death  of  the  grantor.  The  burden  or  the 
tax  is  not  imposed  upon  the  property  Itself, 
but  upon  the  the  privilege  of  acquiring  prop- 
erty by  inheritance.  In  nearly  all  inheri- 
tance tax  laws  the  statutes  provide  for  ap- 
praising the  property  to  be  inherited,  but  the 
object  of  such  valuation  is  not  to  tax  the 
property  itself.  It  is  to  arrive  at  a  measure 
of  price  by  which  the  privilege  of  inheritance 
can  be  valued."  In  re  Tuohy's  Estate,  90 
Pac.  170,  171,  35  Mont  431  (quoting  G^s- 
thorpe  V.  Fumell,  61  Pac  267,  20  Mont  299, 
39  L.  R.  A.  170). 

8UCESION  LEGITIMA 

"Issue,"  and  not  "lawful  heirs,"  was 
meant  by  the  words  "sucesion  legitima"  in 
a  devise  of  the  residue  of  the  testator's  estate 
"in  the  character  of  fidei-commissum,  and 
that  the  other  [shares]  may  [profit  by]  ac- 
cretion, in  case  of  death  without  sucesion 
legitima,"  in  equal  parts  to  his  nieces  and  a 
foster  child,  who  was  to  adopt  his  surname, 
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coupled  with  a  provision  for  the  education 
of  such  foster  child,  and  a  request  that  when 
her  education  was  finished  she  should  return 
to  live  with  the  said  nieces.  De  Rodriguez 
V.  Vivonl,  26  Sup.  Ct  475,  476,  201  U.  S.  371, 
50  L.  Ed.  793. 

SUCCESSIVE 

Four  successive  weeks,  see,  also,  Four. 

The  words  "ten  successive  days,"  in  a 
city  ordinance  providing  for  the  publication 
for  "ten  succcvsslve  days"  of  a  notice  for  bids 
for  a  public  improvement,  mean  publication 
on  10  successive  days  when  a  newspaper  may 
be  published  without  the  publisher  running 
the  risk  of  violating  Rev.  St.  1899,  §  2240 
(Ann.  St.  1906,  p.  1420),  prohibiting  labor  on 
Sunday,  and  a  publication  in  a  daily  news- 
paper not  published  on  Sunday  of  a  notice  in 
each  successive  issue  from  April  5th  and 
ending  April  17th  Is  sufficient  though  there 
was  no  publication  on  the  two  Sundays  in- 
tervening. Porter  v.  R.  J.  Boyd  Paving  & 
Construction  Co.,  112  S.  W.  235,  239,  214 
Mo.  1. 

The  fact  that  the  county  court  ordered 
the  notice  of  a  special  election  und^^r  the  lo- 
cal option  law  to  be  published  for  four  "suc- 
cessive" weeks,  instead  of  for  four  "consecu- 
tive" weeks,  as  reiiuired  by  Rev.  St.  1899,  S 
3029  [Ann.  St.  1900,  p.  1736L  did  not  invali- 
date the  election;  the  words  "successive"  and 
"consecutive"  being  synonymous.  State  v. 
Hitchcock,  101  S.  W.  117,  118,  124  Mo.  App. 
101. 

Code  Civ.  Proc.  §  639,  relating  to  fore- 
closure of  mortgages  by  advertisement,  pro- 
vides that  notice  that  a  mortgage  will  be 
foreclosed  by  sale  must  be  given  by  publi- 
cation for  six  successive  weeks.  Civ.  Code,  | 
2445,  provides  that  the  phrase  "successive 
weeks"  shall  be  construed  to  mean  calendar 
weeks,  and  publication  on  any  day  in  such 
weeks  shall  be  sufficient  for  that  week.  A 
notice  of  foreclosure  by  advertisement  which 
is  published  for  six  succ(  ssive  weeks,  once 
in  each  week.  Is  a  sufficient  publication, 
though  but  37  days  Intervened  between  the 
first  publication  and  the  day  of  sale.  Thom- 
as V.  Isscnhuth,  100  N.  W.  436,  437,  18  S.  D. 
303. 

"The  meaning  of  *8ucc(  sslve,'  as  used  [in 
Sayles'  Rev.  Civ.  St.  1897,  art.  3391,  requir- 
ing that  the  final  order  of  the  court  putting 
local  option  into  effect  shall  be  published  for 
four  successive  weeks,  etc.].  Is  well  under- 
stood, and  apprehends  that  the  publication  be 
continuous;  that  is,  without  a  break.  By  Ju- 
dicial interpretation,  one  exception  to  this 
continuity  has  been  ingrafted  on  the  statute. 
That,  we  believe,  is  founded  in  reason,  and 
is  based  on  a  breach  of  the  continuity  in  the 
publication  caused  by  the  act  of  the  law. 
While  the  in  j  unci  ion  exists,  no  publication 
can  be  made;  but,  when  this  is  dissolved,  the 


reason  for  delay  or  restraint  ceases,  and  the 
publication  should  be  immediately  resumed." 
Where  an  order  was  published  in  a  paper  for 
three  weeks  consecutively  in  October,  1901, 
and  was  then  enjoined,  but  the  tnj unction 
was  dissolved  in  May,  1902,  by  the  Court  of 
Civil  Appeals,  and  mandate  issuel  in  Novem- 
ber, 1902,  a  subsequent  publication  for  two 
consecutive  weeks  in  March,  1904,  is  not  a 
compliance  with  the  statute  requiring  publi- 
cation for  "four  successive  weeks."  Griffin 
V.  State  (Tex.)  87  S.  W.  155,  156. 

Where  an  order  putting  local  option  into 
effect  was  published  in  a  paper  for  two  suc- 
cessive weeks  consecutively,  <and  further 
publication  was  .prevented  by  injunction  for 
a  time,  but  no  further  publication  was  made 
until  16  months  after  dissolution  of  the  in- 
junction,  when  it  was  again  published  two 
weeks  consecutively,  the  order  was  not  pub- 
lished for  "four  successive  weeks,"  as  re- 
quired by  Sayles'  Rev.  dv.  St.  180T,  art. 
3391.     Stephens  v.  State  (Tex.)  87  S.  W.  357. 

SUCCESSIVE  SENTEirCES 

"Successive  sentences"  (that  is,  one  to 
commence  on  the  expiration  of  another  for 
distinct  offenses)  are  not  cumulative  sentenc- 
es.   Harris  v.  Nixon,  27  App.  D.  C.  94,  97. 

SUCCESSIVELT 

"Successively,"  in  Civ.  Code,  art.  145, 
providing  that  the  notices  of  judgment  are  to 
be  given  from  month  to  month  for  three 
times  successively,  means  by  succei<sion;  in 
a  series;  one  after  another;  consecutively. 
Derby  v.  Dancey,  36  South.  795,  796,  112  La. 
891. 

SUCCESSOR 

The  word  "successor,"  In  Const  art  6, 
subd.  "Elections,"  {  4,  providing  that  every 
person  holding  civil  office  shall,  unless  remov- 
ed, exercise  the  duties  of  the  office  until  his 
successor  is  duly  qualliied,  means  a  succes- 
sor legally  chosen.  Ballantyne  v.  Bower,  99 
Pac.  869,  872,  17  Wyo.  356,  17  Ann.  Cas.  82. 

Where,  in  an  action  by  the  receiver  ci  a 
corporation,  a  bond  to  discharge  an  attach- 
ment was  given  to  H.,  receiver  of  the  C.  &  Z. 
Co.,  a  corporation,  to  be  paid  to  H.,  '"hia  suc- 
cessors and  assigns,"  and  the  re^^ord  In  the 
action  was  sutticlent  to  advise  the  surety 
from  the  beginning  that  the  corr oration  was 
the  real  party  in  intenst,  the  term  "succes- 
sor" was  not  limited  to  another  receiver,  but 
also  meant  s^[f^e.ssion  in  corporate  control,  so 
that  on  the  termhuition  of  the  receivership 
control  over  the  action,  in  which  the  bond 
was  given,  the  corporation  was  entitled  to 
prosecute  an  action  on  the  bond.  The  term 
"successor,"  in  modem  acceptation,  has  a 
broader  slguiiicance  than  succes.sion  in  re- 
spect to  the  estate  of  a  decedent  It  may 
mean,  in  a  proper  situation,  succeeding  to  a 
place  or  a  right  or  an  Inttrest  or  a  power, 
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offldal  or  otherwise.  It  may  mean  succes- 
sion in  corporate  control.  One  corporation 
may  succeed  to  the  control  of  another,  and 
that  control  may  be  succeeded  by  a  receiver, 
«ud  in  turn  the  corporation  first  surrender- 
ing control  may  succeed  the  receiver  In  con- 
trol. This  is  the  kind  of  succession  that  Is 
intended  in  an  attachment  bond  given  to  a 
receiver  made  payable  to  him,  "his  succes- 
sors and  a.sslgns/*  and  made  to  safeguard  the 
cause  of  action  in  the  suit  in  which  the  l)ond 
was  given  against  loss  by  reason  of  discharg- 
ing the  defendant's  property  from  attach- 
ment. American  Surety  Co.  v.  Camiibell  & 
Zell  Co.,  138  Fed.  531,  535,  71  C.  C.  A.  55. 

The  commissioner  of  water  supvly,  gas, 
and  electricity  is  the  successor  of  the  board 
of  commissioners  of  elet'trloal  subways  with- 
in the  meaning  of  a  contract  between  the 
board  and  a  subway  company,  which  provid- 
ed that  the  company  should  reimburse  the 
commissioners  or  their  successors  "for  all 
reasonable  expenses  incurred  by  them  in  su- 
perintending and  inspecting  the  construction" 
of  all  subways  constructed  tliereunder,  and 
which  defined  the  term  "successors"  as  in- 
cluding **any  ofiUer  or  officers  of  the  city  of 
New  York,  who  shall  succeed  to  the  powers 
and  duties  of  the  parties  of  the  first  part  [the 
commissioners],  or  any  part  of  such  powei-s 
and  duties,  under  the  provisions  of  any  law 
now  existing  or  hereaftei*  enacted  by  the 
said  Legislature,  or  any  other  persons  or  offi- 
cers hereafter  appointed  or  selected  l;)ursu- 
ant  to  any  law  to  succeed  to  the  powers  and 
duties,  or  any  part  thereof."  People  ex  rel. 
Consolidated  Telegraph  &  Electrical  Subway 
Co.  V.  Monroe,  83  N.  Y.  Supp.  382,  384,  85 
App.  Dlv.  542. 

The  use  of  the  words  "successors  and  as- 
signs" in  a  statute  in  connection  with  spe- 
cific grants  of  power  to  a  railway  company 
does  not  necessarily  imply  that  the  company 
can  assign  or  lease  all  its  property  and  its 
franchises  to  another  company  to  be  exercis- 
ed by  the  latter.  A  munlciiial  ordinance  au- 
thorizing enumerated  street  railway  compa- 
nies and  their  successors  and  assigns  to  sev- 
erally sell,  convey,  or  lease  their  property 
rights,  privileges,  and  franchises  to  any  of 
the  companies  enumerated,  or  to  a  company 
designated,  its  successors  and  assigns,  and 
authorizing  the  company  acquiring  the  prop- 
erty rights  and  franchises  of  the  enumerated 
companies  to  hold  the  same  during  the  tenn 
of  the  ordinance,  authorizes  a  purchaser  of 
the  property  and  franchises  of  the  enumerat- 
ed companies  to  lease  the  same  to  the  des- 
ignated company  without  the  special  consent 
of  the  municipality,  notwithstan<ltng  Const. 
Mo.  art.  12,  §  20,  forbidding  a  street  railway 
transferring  its  franchise  without  first  ob- 
taining the  consent  of  the  nmnicipalit>'. 
Moorshend  v.  United  Rys.  Co.  of  St.  I^ouU,  98 
S.  W.  261, 265,  203  Mo.  121  (citing  Oregon  Ry., 
&  Nav.  C:^.  V.  Oregonian  Ky.  Co.,  0  Sup.  Ct. 
409,  130  U.  S.  1,  32  L.  Ed.  837). 


'  A  mortgage  of  realty  from  a  corporation 
to  trustees  for  bondholders  and  to  their  "suc- 
cessors" may  be  reformed  to  read  "heirs"; 
the  use  of  the  word  successors  showing  that 
something  more  was  intendei  than  a  life 
estate,  and  that  the  purpose  was  to  convey 
all  the  estate  which  the  corporation  had. 
McMillan  v.  Fish,  29  N.  J.  lOq.  610,  613,  614. 

A  coriioration  organized  by  purchasers 
at  a  mortgage  foreclosure  sale  of  a  railroad 
constructed  pursuant  to  Act  No.  68,  p.  79, 
20th  Leg.,  exempting  such  railroads  and  their 
"successors"  from  taxation,  is  the  successor 
of  the  company  commencing  the  coustmction 
of  the  railroad,  within  the  meanin'4  of  the 
act,  so  as  to  be  entitled  to  the  exemption  pro- 
vided for  therein.  Grand  Canyon  R.  Co.  v. 
Treat,  95  Pac  187,  192, 12  Ariz.  69. 

Ezeontor 

A  clause  in  a  lease  providing  for  forfei- 
ture if  the  lessee,  "his  successors  or  assigns," 
etc.,  Includes  the  executors  of  the  lessee,  by 
the  word  "successors."  West  Shore  R.  Co. 
v.  Wenner,  57  Atl.  408,  70  N.  J.  Law,  233. 

ReoeiTer 

Where  a  railroad  right  of  way  bond 
bound  the  railway  compan^%  its  surety  and 
their  successors  or  assigns  to  pay  to  the 
United  States  all  damage  to  public  land  and 
timber  or  public  property  on  a  forest  reserva- 
tion by  reason  of  the  railroad  comiiany's  oc- 
cupation of  a  right  of  way  over  the  reserva- 
tion, the  word  "successors"  was  sufficient  to 
bind  the  surety  for  damages  resulting  from 
the  alleged  negligent  operation  of  the  rail- 
road by  a  receiver  subsequently  appointed. 
United  States  v.  Bailey,  178  Fed.  302,  303. 

SUCCESSOR  IN  INTEREST 

The  right  to  file  a  mechanic's  lien  .Is  a 
personal  right,  limited  to  the  person  perform- 
ing the  labor  or  furnishing  the  material,  and 
is  not  assignable;  a  "successor  In  interest," 
within  Lien  Law  (Consol.  Laws  1909,  c.  33) 
f  2,  being  one  who  succeeds  to  a  lienor's 
rights  under  a  valid  notice  of  lien  already 
filed.  Tisdale  Lumber  Co.  v.  Read  Realty 
Co.,  138  N.  Y.  Supp.  829,  830,  154  App.  Div. 
270. 

A  purchaser  of  land  sold  on  execution  is 
entitled  to  redeem  from  a  prior  sale  under 
mortgago  foreclosure,  as  "the  'successor  in  in- 
terest' of  the  judgment  debtor,"  under  Code 
Civ.  Proc.  §  701,  subd.  1,  providing  that  the 
Judgment  debtor,  or  his  successor  in  interest, 
shall  be  entitled  to  redeem.  PoUaru  v.  Har- 
low, 71  Pac.  454,  455,  138  Cal.  390. 

SUCCESSOR  IN  OFFICE 

A  deed  in  consideration  of  an  amount 
si)ecified,  paid  b'y  persons  named,  "a  committ 
of  the  Society  cald  Perticuler  Baptist,  or 
their  successors  iu  that  ofilce  for  the  time  be- 
ing," granting  to  the  persons  named  land  de- 
scribed, "to  have  and  to  hold'*  to  the  persons 
named,  and  "to  their  successors  in  ofiice," 
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and  covenanting  with  the  persons  named  and 
their  successors  in  office  that  grantor  was 
lawfully  seised  In  fee  and  had  good  right  to 
convey,  and  would  forever  warrant  and  de- 
fend, conveys  the  land  to  grantees,  not  in 
their  Individual  right,  but  as  trustees;  the 
word  "committ"  meaning  "committee,"  and 
being  equivalent  to  trustees,  and  the  words 
"successors  in  office"  providing  for  a  continu- 
ance of  the  trust.  Hamlin  v.  Perticular 
Baptist  Meeting  House,  69  AtL  815,  318,  103 
Me.  343. 

SUCH 

See  At  Such  Time;  In  Every  Such  Case. 
Such  other,  see  Other. 

Testator  gave  "eight  thousand  dollars  to 
wife  all  of  which  is  to  be  held  in  trust  by 
[trustees]  without  bond — they  to  pay  heirs 
such  rate  of  interest  as  shall  be  agreed  upon, 
until  children  become  of  age — and  she  re- 
mains unmarried — in  such  case  money  shall 
fall  to  my  legal  heirs."  Held,  that  the  words 
"in  such  case"  were  equivalent  to  "in  case 
she  remarries.'*  Benton  v.  Benton,  104  Pac. 
856,  858,  78  Kan.  373. 

The  word  "such,"  as  used  in  Civil  Code 
Ga.  1895,  I  1948,  providing  that  it  shall  be 
unlawful  for  any  such  bank  to  lend  in  the 
aggregate  more  than  25  per  cent,  of  the 
amount  of  its  capital  stock  to  the  officers  and 
directors  thereof,  etc.,  refers  to  a  bank  of  is- 
sue. Thornton  v.  State,  63  S.  E.  301,  303,  5 
Ga.  App.  397. 

The  words  "such  accident,"  in  an  instruc- 
tion in  an  action  against  a  carrier  for  inju- 
ries to  a  passenger,  to  the  effect  that  if  the 
Jury  found  that  plaintiff  was  not  guilty  of 
contributory  negligence,  and  was  thrown 
from  the  car  as  claimed,  and  that  such  acci- 
dent would  not  have  happened  under  ordi- 
nary circumstances,  had  defendant  exercised 
the  utmost  care,  a  presumption  of  negligence 
against  defendant  was  raised,  have  reference 
to  somewhat  more  than  the  mere  fact  that 
plaintiff  was  injured,  and  they  at  least  re- 
ferred back  to  his  being  thrown  from  the  car 
through  some  neglec^  of  defendant,  and, 
when  so  construed,  the  instruction  was  not 
erroneous  on  the  ground  that  it  justified  the 
Jury  in  presuming  negligence  from  the  mere 
fact  that  plaintiff  was  injured  while  a  pas- 
senger. Fitch  V.  Mason  City  &  C.  L.  Traction 
Co.,  100  N.  W.  618,  620, 124  Iowa,  665. 

The  words  "such  cases,"  as  used  in  a 
statute,  providing  that  a  Judgment  on  a  ver- 
dict of  acquittal  of  an  offense,  the  punish- 
ment of  which  is  imprisonment,  shall  not  be 
reversed,  but  in  "such  cases"  an  appeal  may 
be  taken  by  the  commonwealth  when  im- 
portant to  the  correct  adminLstration  of  the 
criminal  law,  should  be  referred  to  the  words 
"an  offense  the  punishment  of  which  is  im- 
prlsonmont,**  and  an  appeal  by  the  common- 
wealth would  lie  in  a  misdemeanor  case,  even 


befbre  a  final  judgment.  Commonwealth  r* 
Huber,  104  S.  W.  282,  284,  126  Ky.  466. 

The  words  "such  cities"  as  used  in  sec- 
tion 3  of  the  act  of  March  13,  1911  (Laws 
1911,  c.  82),  mean  cities  of  the  class  to  which 
the  one  adopting  the  new  form  of  government 
belongs,  if  existing  under  the  general  laws, 
or  would  legally  belong  if  it  were  organized 
and  operating  under  the  general  laws  of  the 
state.  Swain  v.  Fritchman,  125  Pac.  319, 
323,  21  Idaho,  783. 

Under  P.  L!  1904,  p.  259,  |  8,  requiriug 
warrants  to  be  signed  by  the  mayor  in  case^ 
where  the  common  council  or  other  body 
having  charge  of  the  finances  of  any  such 
municipality  shall  not  designate  the  officers 
to  sign,  the  word  "such"  refers  to  sections  1, 
2,  which  designate  the  act  as  applying  to 
any  cities  in  this  state.  Fox  ▼.  Clark,  59 
Atl.  224,  72  N.  J.  Law,  100. 

Tax  Law,  Laws  1896,  p.  841,  c  908,  | 

131,  provides  that  after  one  year  from  the 
time  of  sale  of  taxes  the  Comptroller  shall  ex- 
ecute a  conveyance  of  unredeemed  lands, 
which  shall  vest  an  absolute  estate  in  fee  and 
which  shall  be  presumptive  evidence  that  the 
sale  and  all  proceedings  prior  thereto  from 
and  including  the  assessment,  and  all  notices 
required  previous  to  the  expiration  of  the 
time  for  redemption  were  regular,  and  that 
after  two  years  from  the  date  of  such  con- 
veyance, such  presumption  shall  be  conclu- 
sive. .Section  132,  headed  "Effect  of  Former 
Deeds,"  provides  that  every  such  conveyance 
theretofore  executed  by  the  Comptroller 
which  has  been  recorded  for  two  years  shall 
be  similarly  conclusive,  but  that  such  convey- 
ances may  be  canceled  because  of  the  pay- 
ment of  such  taxes,  the  levying  of  sudi  taxes 
by  a  town  or  ward  without  legal  right  to 
assess  the  land,  or  of  any  defect  in  the  pro- 
ceedings affecting  the  Jurisdiction  upon  con- 
stitutional grounds,  on  direct  application  to 
the  Comptroller,  or  in  an  action  brought 
therefor,  provided  that  such  application  be 
made,  or  action  brought,  in  the  case  of  sales 
held  prior  to  1895,  within  one  year  from  the 
passage  of  the  act,  and  in  the  case  of  the  sale 
of  1895  and  all  sales  thereafter  within  five 
years  fr<Mn  the  expiration  of  the  period  allow- 
ed for  redemption.  Held,  that  the  words 
"such  conveyance,"  wherever  used  in  section 

132,  relate  to  the  conveyances  executed  by 
the  Comptroller,  and  that  the  enumerated  de- 
fects excepted  from  the  provisions  of  the  sec- 
tion and  the  appended  proviso  enacting  a 
statute  of  limitations  in  respect  thereto,  do 
not  apply  only  to  ^former  deeds,"  but  apply 
to  all  conveyances  by  the  Comptroller  before 
or  after  the  passage  of  the  act  People  ex 
rel.  McGuinness  v.  Lewis,  111  N.  Y.  Supp. 
398,  401, 127  App.  Div.  107. 

The  words  "such  court"  in  Act  Feb.  28, 
1891  (Acts  1891,  p.  44,  c.  37)  |  25,  as  amended 
by  Acts  1893,  p.  31,  c.  32,  providing  where  ap- 
peal has  been  taken  to  the  Appellate  Court, 
and  it  should  have  been  to  the  Supreme 
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Court,  the  Appellate  Oourt  must  transfer  tlie 
cause  to  the  Supreme  Court,  but,  where  ap- 
peal has  been  taken  to  the  Supreme  Court 
when  it  should  have  been  to  the  Appellate 
Court,  the  Supreme  Court  must  transfer  it 
to  the  Appellate  Court,  "and  the  action  of 
such  court  in  making  such  transfer  shall  be 
final,"  apply  to  the  Supreme  Court,  and  an 
order  of  that  court  retransferrlng  an  appeal 
to  the  Appellate  Court  is  final.  Pittsburgh, 
C,  C.  ft  St.  L.  Ry.  Co.  t.  Peck,  88  N.  H>. 
939,  942,  172  Ind.  562. 

The  term  "such  date,"  as  used  in  Code 
1899,  c.  131,  f  16,  proylding  that  judgment 
shall  be  entered  for  the  aggregate  of  principal 
and  interest  due  at  the  date  of  the  verdict  or 
judgment,  with  interest  thereon  from  "such 
date"  in  all  cases  as  to  which  it  is  not  other- 
wise provided,  means  the  date  of  the  ver- 
dict, when  there  is  one,  and  the  date  of  the 
judgment  or  decree,  when  there  is  no  ver- 
dict Campbell  v.  City  of  Elkins,  52  S.  B.  220, 
223,  58  W.  Va.  308,  2  T^.  B.  A.  (N.  S.)  169. 

By  the  words  "such  deceased  child,"  in 
the  first  section  of  the  statute  of  1783  (chap- 
ter 36),  is  intended  the  deceased  child  of  any 
deceased  father  and  not  the  deceased  child  of 
an  intestate  father.  Mayo  v.  Boyd,  3  Mass. 
13,  16. 

B.  ft  C.  Comp.  S  2010,  as  amended  by 
Laws  1007,  p.  342,  makes  it  unlawful  to  hunt, 
kill,  or  pursue  deer  within  the  state  during 
the  closed  season,  and  declares  that  "any 
person  having  in  possession  any  deer  or 
carcass  or  part  of  a  deer  during  the  season 
when  it  is  unlawful  to  take  or  kill  such  deer, 
shall  be  guilty  of  a  misdemeanor."  Held, 
that  the  words  "such  deer"  referred  to  deer 
killed  during  the  closed  season,  and  that  the 
section  did  not  prohibit  the  keeping  during 
the  closed  season,  for  food,  the  flesh  of  deer 
lawfully  killed  during  the  open  season. 
State  y.  Fisher,  98  Paa  713,  714,  53  Or.  38. 

Comp.  St  1910,  I  1054,  authorizes  the 
commissioners  appointed  to  organize  a  new 
county  to  appoint  a  clerk  and  to  hold  a 
special  election  on  the  question  of  division 
from  the  old  county,  but  provides  that  such 
election  -may  be  held  coincident  with  the  gen- 
eral election.  Section  1056  provides  that,  in 
the  event  of  a  favorable  vote,  the  voters  of 
the  county  shall  at  the  next  general  election, 
or  at  the  same  election  if  the  special  election 
is  held  coincident  with  the  general  election, 
.vole  for  state,  district,  and  county  officers. 
Section  1057  authorizes  the  organization  com- 
missioners and  clerk  to  perform  all  duties 
connected  with  "such  election"  imposed  by 
law  on  county  commissioners  and  county 
clerks  In  organized  counties  and  to  canvass 
the  returns  and  declare  the  result  Held, 
that  since  commissioners  are  appointed  to  or- 
ganize the  county,  and  it  is  not  fully  organiz- 
ed until  officers  are  elected,  and  since  section 
1056  when  originally  enacted  as  section  6, 
Laws  1895,  c.  50,  provided  for  an  election  of 
officers  in  the  new  county  at  the  general  elec- 


tion following  the  appointment  of  the  com- 
missioners, and  contained  no  provision  con- 
cerning a  special  election,  and  has  been 
changed  only  by  the  addition  by  Laws  1909,  c. 
75,  I  3,  of  the  provision  that,  when  the  ape- 
dal  election  is  held  coincident  with  the  gen- 
eral election,  the  election  of  officers  shall  be 
held  at  the  same  time,  the  provision  of  sec- 
tion 1057  for  the  conduct  of  "such  election" 
by  the  organization  commissioners  and  clerk 
does  not  refer  only  to  the  special  election,  but 
to  the  election  at  which  state,  district,  and 
other  officers  are  to  be  elected.  Dlllman  v. 
State  (Wyo.)  125  Pac  367,  371.- 

In  Hurd*8  Rev.  St  1903,  p.  282,  f  3,  de- 
claring that,  if  a  majority  of  the  votes  cast  at 
"such  election"  shall  be  for  dty  organization 
under  general  law,  such  city  shall  from 
thenceforth  be  deemed  organized  under  such 
act,  the  words  "such  election"  refer  to  the 
municipal  election  of  the  city  referred  to  in 
section  1.  People  ez  reL  v.  Weber,  78  N.  E. 
66,  57,  222  IlL  180. 

The  words  "such  election,"  as  used  in 
the  section  of  the  Constitution  which  provides 
how  constitutional  amendments  shall  be 
passed  through  the  Cteneral  Assembly  for  sub- 
mission to  the  p^ple,  and  for  publication 
for  at  least  six  months  "immediately  preced- 
ing the  next  general  election  for  senators  and 
representatives,  at  which  time  the  same  shall 
be  submitted  to  the  electors  of  the  state 
for  approval  or  rejection,  and  if  a  majority 
of  the  electors  voting  in  such  election 
adopt  such  amendments  the  same  shall 
become  a  part  of  the  Constitution,"  evidently 
refer  to  the  general  election  for  senators  and 
representatives,  and  the  "majority"  necessary 
to  adopt  an  amendment  must  be  the  majority 
of  electors  voting  at  the  general  election  for 
senators  and  representatives,  and  not  a  mere 
majority  voting  on  the  subject  of  the  amend- 
ment Rice  V.  Palmer,  96  S.  W.  396,  400,  78 
Ark.  432  (citing  Knight  v.  Shelton,  134  Fed. 
423;  State  ex  rel.  Attorney  General  v.  Po- 
wen,  27  South.  927,  77  Miss.  543). 

Although  the  term  "such  general  law,"  as 
used  in  Const,  art.  11,  $  4,  requiring  the  Leg- 
islature to  establish  a  uniform  system  of 
county  government  and  by  general  laws  pro- 
vide for  township  organization  under  which 
any  township  may  organize,  and  provid- 
ing that,  whenever  any  county  shall  adopt 
township  organization,  the  local  affairs  of 
the  several  townships  shall  be  managed  in 
the  manner  prescribed  by  "such  general  law," 
refers  only  to  laws  relating  to  township  or- 
ganization, it  does  not  mean  that  general 
laws  applicable  to-  the  whole  state,  without 
specifically  excepting  such  townships,  are 
not  as  controlling  therein  as  the  same  are 
In  counties  and  cities  of  other  classes.  Gun- 
ther  V.  Huneke,  108  Pac  1078, 1080,  58  Wash. 
494. 

Where  an  accident  policy  provided  for 
the  payment  of  a  monthly  sum  if  insured 
were  disabled  solely  by  external,  violent,  and 
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accidental  means,  and  also  provided  for  a 
payment  "if  death  should  result  from  such 
injuries,'*  the  words  **8uch  injuries"  have 
no  regard  to  the  extent  of  disablement  that 
immediately  followed  the  injury.  Driskell  v. 
United  States  Health  &  Accident  In&  Co., 
93  S,  W.  880,  882,  117  Mo.  App.  362. 

Under  an  accident  policy  binding  insurer 
to  indemnify  insured  or  his  beneficiary  as 
therein  scheduled,  if  insured  should  receive 
personal  bodily  injury  effected  directly  and 
independently  of  all  other  causes  through  ex- 
ternal, violent,  and  purely  accidental  means, 
and  which  should  cause  at  once  total  and  con- 
tinuous inability  to  engage  in  any  labor  or 
occupation,  and  providing  that,  if  within  90 
days  from  the  accident  any  one  of  the  losses 
scheduled  should  result  necessarily  and  sole- 
ly from  such  injury,  insurer  would  pay  as 
therein  deslccnated,  an  accidental  injury  caus- 
ing the  death  of  insured  within  90  days 
thereafter  entitles  the  benefldary  to  recover 
on  the  policy,  whether  totjil  disability  follow- 
ed the  injury  "at  once"  or  not;  the  words 
"such  injury"  referring  back  to  the  injury 
mentioned  in  the  first  clause  for  the  purpase 
of  identification,  and  not  having  the  effect  of 
uniting  both  sentences,  so  as  to  make  the 
provision  when  considered  as  a  whole  mean 
that,  before  a  beneficiary  could  recover  for 
the  death  of  insured,  there  must  have  been  an 
accidental  injury  resulting  both  in  immediate 
and  total  inability  and  loss  of  life.  Con- 
tinental Casualty  Ca  v.  Colvin,  95  Pac.  565, 
568,  77  Kan.  561. 

"Such  Judgment,"  as  used  in  Ky.  St. 
1903,  §  2552,  relating  to  the  liability  of  sure- 
ties and  providing  that,  if  such  judgment  be 
obstructed  by  appeal,  supersedeas,  or  Injunc- 
tion, the  time  of  such  obstruction  shall  also 
be  disallowed,  referred  to  a  judgment  against 
the  surety  or  sureties  and  not  against  the 
principal.  McGovern  v.  Rectanus  (Ky.)  105 
S.  W.  0(55,  007,  14  L.  R.  A.  (X.  S.)  380. 

Pending  an  appeal  from  a  judgment  oust- 
ing a  corporation  from  its  franchise  to  main- 
tain a  toll  road,  the  company  issued  receipts 
to  travelers  paying  the  toll  which  recited  that, 
in  the  event  "of  such  judgment  being  af- 
firmed in  the  Supreme  Court,"  the  receipts 
would  be  redeemable  on  proscutatlon  after 
such  aflirmation.  Hold,  that  the  words  "such 
judgment  being  afllrmed"  referred  to  the 
judgment  of  ouster  which  should  finally  tcr- 
ndnate  the  litigation.  Ver  Duyn  v.  Detroit  & 
S.  Plank  Road  Co.,  lOi  N.  W.  612,  613,  141 
Mich.  450. 

The  expression  "such  land,"  in  Texas 
I^ws  1007,  p.  402,  c.  20,  providing  that  such 
of  the  land  in  the  counties  included  within 
this  section  as  is  now  sold,  but  which  may 
hereafter  become  subject  to  sale,  shall  not  he 
subject  to  sale  until  the  former  sale  shall 
have  been  canceled,  means  lands  under  the 
provision  of  the  act  that  are  subject  to  sale 
w^ithout  the  condition  of  actual  settlement 


HamUton  v.  TerreU,  107  S.  W.  47»  48, 101  Tex. 
330. 

Section  6  of  chapter  67  of  the  Laws  of 
1905,  entitled  "An  act  to  abolish  the  state 
board  of  taxation  and  to  create  in  lieu  there- 
of a  board  for  equalization,  reviaion,  review, 
and  enforcement  of  tax  assessments"  (P.  L. 
1905,  p.  126),  authorizes  the  state  board  ct 
equalization,  "after  due  investigation,"  to  in- 
crease the  assessment  made  upon  "any  prop- 
erty" that  has  been  assessed  at  less  than  its 
true  value,  and  for  this  purpose,  if  necessary, 
to  direct  a  reassessment  of  "such  property"  to 
be  made  by  an  assessor  or  other  taxing  of- 
ficer, or  by  some  other  person  appointed  by 
the  board.  The  terms  "any  property"  and 
"such  proi)erty"  import  that  its  purpose  is  to 
secure  an  increase  in  valuation  of  some 
specific  parcel  of  proiierty,  and,  when  the 
state  board  determines  after  due  investiga- 
tion that  the  .property  has  been  assessed  at 
too  low  a  rate,  the  board  is  to  increase  the 
assessment  made  upon  such  property.  Jersey 
City  V.  Board  of  Equalization  of  Taxes  of 
New  Jersey,  67  Atl.  3S,  40,  74  N.  J.  Jjblw, 
753. 

In  the  provision  in  a  life  policy,  required 
by  Laws  1907,  c.  220  (Rev.  Laws  Supp.  1909, 
§1  1695— 2  to  1605—12),  that  all  statemenU 
made  by  the  insured  shall,  in  the  absence  of 
fraud,  be  deemed  respresentations,  and  not 
warranties,  and  no  such  statement  shall 
avoid  the  policy  unless  contained  in  a  written 
application,  and  unless  a  copy  of  such  ap- 
plication be  indorsed  on  or  attached  to  the 
policy,  the  words  "such  statement"  do  not 
mean  statements  made  in  the  absence  of 
fraud,  but  do  mean  statements  made  relating 
to  the  applicant's  history,  habits  or  health,  of 
the  character  usually  made  and  signed  by  an 
applicant  for  insurance,  whether  they  are 
made  in  the  absence  of  fraud  or  not.  Whee- 
lock  V.  Home  life  Ins.  Co.,  131  N.  W.  1081. 
1083.  115  Minn.  177. 

In  Code  Civ.  Proc.  §  722,  as  amended  by 
Laws  ISOO,  p.  143,  pronding  that,  if  plainUff 
fails  to  reply  or  demur  to  the  counterclaim, 
defendant  shall  be  entitled  to  the  same  relief 
as  a  plaintiff  on  the  failure  of  defendant  to 
demur  or  answer  the  complaint,  and  if  the 
answer  contalus  new  matter,  and  plaintiff 
fails  to  reply  or  demur  thereto  within  the 
time  allowed  by  law,  defendant  may  move 
for  such  judgment  as  he  may  be  entitled  to 
upon  "such  statement,"  the'  words  "such 
statement,"  mean  the  statement  of  the  new* 
matter  relied  on  as  constituting  a  defense, 
without  any  reference  to  the  matter  set  up 
in  the  complaint.  State  v.  Quantic,  94  Pac. 
401,  500,  37  Mont  32. 

The  words  "such  work,"  as  used  in  St. 
Louis  city  charter,  art.  6,  §  28  (Ann.  St  1906, 
p.  4869),  providing,  "Every  ordinance  requir- 
ing such  work  to  be  done  shall  contain  a 
8i)eciflc  approi)riation  from  the  public  reve- 
nue and  fund,"  Uised  on  an  estimate  of  cost, 
etc^  mean,  when  considered  in  connection 
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with  the  preceding  section  of  the  article  and 
the  entire  article,  work  to  be  paid  for  out  of 
the  city  treasury,  and  do  not  include  work  to 
be  paid  for  by  another.  City  of  St  Louis  v. 
Terminal  R.  Ass'n,  109  S.  W.  641,  644,  211 
Mo.  364. 

R6V.  Laws,  c.  149,  §  35,  provides  that  no 
action  jshall  be  maintained  on  a  guardian's 
bond  after  four  years  from  his  discharge,  un- 
less the  person  entitled  to  bring  such  action 
is  at  the  discharge  out  of  the  commonwealth, 
when  it  may  be  commenced  within  four  years 
after  his  return.  Chapter  202,  §  7,  a  part  of 
the  general  statute  of  limitations,  gives  mi- 
nors and  insane  persons  the  .time  limited  in 
previous  sections  of  the  chapter  after  their 
disability  is  removed  for  bringing  "such  ac- 
tions." Section  18  provides  that  the  chapter 
shall  not  apply  to  actions  where  special  pro- 
vision is  otherwise  made.  ^Held,  that  section 
35,  and  not  section  7,  governs  the  limitation 
as  to  suits  upon  guardians'  bonds.  HIU  y. 
Arnold,  85  N.  E.  97,  199  Mass.  109. 

Consolidation  Act  (Laws  1882,  p.  366,  c. 
410)  f  1458,  provides  that  a  person  who  shall 
use  any  threatening,  etc.,  behavior  with  in- 
tent to  provoke  a  breach  of  the  peace,  etc., 
shall  be  guilty  of  disorderly  conduct.  Sec- 
tion 1459  provides  that,  when  it  appears  on 
oath  of  a  credible  witness  before  any  police 
justice  that  any  person  has  been  guilty  **of 
any  such  disorderly  conduct  as  in  the  opinion 
of  such  magistrate  tends  to  a  breach  of  the 
peace,"  the  magistrate  may  cause  the  person 
complained  of  to  be  brought  before  him  to 
answer  the  charge.  Held  that,  under  sec- 
tion 1459,  "disorderly  conduct"  Is  such  con- 
duct as  in  the  opinion  of  the  magistrate  tends 
to  a  breach  of  the  peace,  and  the  section  does 
not  relate  only  to  the  acts  specified  in  sec- 
tion 1458.  The  evident  'intent  and  meaning 
of  section  1459  is  "any  disorderly  conduct 
such  as  in  the  opinion"  of  the  magistrate 
tends  to  a  breach  of  the  peace.  The  word 
"such"  is  correlative  with  "as,"  and,  if  it  had 
been  intended  by  its  use  to  refer  to  the  acts 
set  forth  in  section  1458  only,  the  word  "as" 
would  not  have  been  used.  The  use  of  the 
word  "as,"  without  any  punctuation  after 
the  word  "conduct,"  shows  that  the  word 
"such"  is  used  only  to  anticipate  the  limiting 
clause  commencing  with  "as,"  and  not  to  re- 
fer to  the  preceding  section.  People  v.  Mansl, 
113  N.  Y.  Supp.  866,  868,  129  App.  Dlv.  386. 


The  word  "such"  must  be  construed  as 
equivalent  to  "any"  in  Act  June  9,  1897,  §  6, 
providing  that  no  child  under  16  years  of  age 
shiill  be  employed  to  work  by  any  person  or 
coriwration  at  such  hazardous  employment 
whereby  its  life  or  limb  is  in  danger.  Strut h- 
ers  V.  People,  116  lU.  App.  481,  488. 

Code  1906,  |  1106,  requires  iiersons  deal- 
ing in  firearms,  etc.,  to  keep  a  record  of  sales 
thereof;  section  1107  makes  it  unlawful  to 
sell,  give,  or  lend  to  any  minor  or  intoxicated 


person,  with  knowledge,  any  weapon  the  car* 
rylng  of  which  concealed  is  prohibited,  etc.; 
section  1108  declares  that  any  father,  who 
shall  knowingly  permit  his  son  under  16  to 
have  or  carry  concealed  any  weapon  the  car- 
rying of  ^hich  is  prohibited,  shall  be  guilty 
of  a  misdemeanor ;  and  section  1109  provides 
that  any  student  who  shall  carry  on  the 
school  grounds,  or  within  two  miles  thereof, 
any  weapon  the  carrying  of  which  conceal- 
ed Is  prohibited,  or  who  shall  permit  such 
weapon  to  be  carried  or  had  by  pupils,  shall 
be  guilty  of  a  misdemeanor.  Section  1110 
then  provides  that  if  any  "such"  person,  hav- 
ing or  carrying  any  other  weapon,  the  carry- 
ing of  which  concealed  is  prohibited,  shall  in 
the  presence  of  three  or  more  persons,  in  a 
threatening  manner,  etc.,  he  shall,  on  convic- 
tion, be  fined.  IIeld„  that  section  1110  is  not 
limited  to  the  person  described  in  the  four 
preceding  sections;  but  the  word  "such" 
should  be  regarded  as  having  been  inserted 
by  a  clerical  mistake,  and  that  section  1110 
should  be  construed  as  applicable  generally 
to  any  person.  State  v.  Ware,  59  South.  854, 
102  Miss.  634. 

Laws  1890,  p.  1106,  c.  665, 1  78,  as  amend- 
ed by  Laws  1892,  p.  1398,  c.  676,  provides  that 
any  rait  road  corporation  may  contract  with 
any  other  for  the  use  of  their  respective 
roads,  and,  if  such  contract  shall  be  a  lease, 
certain  formalities  are  to  be  observed  in  its 
execution.  Section  104  (page  1114)  provides 
that  "every  'such*  corporation  entering  into 
Hudi  contract  shall  carry  or  permit  any  other 
party  thereto  to  carry  between  any  two  parts 
on  railroads  or  portions  thereof  embraced 
in  such  contract  any  passenger  desiring  to 
make  one  continuous  trip  between  such  points 
for  one  single  fare  not  higher  than  the  fare 
lawfully  chargeable  by  either  of  'such'  cor- 
porations for  an  adult  person.  £very  'such' 
corporation  shall  upon  demand  and  without 
extra  charge  give  to  each  passenger  paying 
one  single  fare  a  transfer  entitling  such  pas- 
senger to  one  continuous  trip  to  any  point  of 
any  railroad  embraced  in  such  contract,  to 
the  end  that  the  public  convenience  may  be 
promoted  by  the  operation  of  the  railroads 
embraced  in  such  contract  substantially  as  a 
single  railroad  with  a  single  rate  of  fare." 
Held,  that  the  word  "such,"  in  that  connec- 
tion, refers  to  "any  railroad  cori>oration  or 
any  corporation  owing  or  operating  any  rail- 
road or  railroad  route  within  this  state,"  and 
that  section  104  applies  to  surface  lines  leas- 
ed by  one  or  more  corporations  to  another, 
and  operated  by  the  lessee,  so  as  to  render 
the  lessee  liable  where  transfers  are  tendered 
and  refused  for  the  penalties  provided  for 
their  refusal.  Griflfln  v.  Interurban  St  Ry. 
Co.,  72  N.  E.  513,  516,  179  N.  Y.  438. 

Laws  1909,  c.  20,  S  X  declares  it  unlaw- 
ful "to  report,  record  or  register"  any  bet  on 
a  horse  race,  whether  held  in  or  out  of  the 
state,  unless  held  in  an  inclosed  race  track 
or  fair  grounds  and  the  bet  is  made  and  all 
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acts  In  regard  to  it  are  done  in  the  inclosnre 
on  the  day  of  the  race.  Section  2  provides 
that  when  for  14  days,  in  any  year,  there 
have  been  bets  reported,  recorded,  or  regis- 
tered on  a  horse  race  on  any  Inclosed  race 
track  or  fair  grounds,  it  shall  thereafter  be 
unlawful  during  such  year  to  report,  record, 
or  register  any  bet  on  a  horse  race  held  "in 
such  inclosure .'.'  Laws  1909,  c.  92,  amends 
the  prior  act  by  expressly  extending  it  to 
"making"  such  bets,  and  by  substituting 
"thirty  days"  for  14  days,  as  regard  counties 
of  the  first  class,  leaving  the  14  days  provi- 
sion in  effect  in  other  counties.  Held,  that 
betting  on  horse  races  in  counties  of  the  first 
class  was  allowed  for  only  30  days  in  a  year, 
and  not  30  days  on  each  track  therein;  'In 
such  inclosure"  meaning  the  same  as  "in  any 
inclosure"  or  "in  such  an  inclosure."  State 
▼.  Gemmell,  122  Pac.  268,  269,  46  Mont.  210. 

In  the  last  sentence  of  Bankr.  Act  1898, 
C.  541,  {  67c,  30  Stat.  564,  providing  that,  •'if 
the  dissolution  of  such  lien"  would  militate 
against  the  interests  of  the  estate  of  the 
bankrupt,  it  shall  not  be  dissolved  by  the 
adjudication,  the  words  "such  lien"  refer  to 
any  lien  "created  or  obtained  in  or  pursuant 
to  any  suit  or  proceeding  at  law  or  in  equity" 
within  four  months  mentioned  at  the  begin- 
ning of  the  subdivision,  and  the  provision  ap- 
plies to  liens  obtained  for  the  benefit  of  all 
creditors  as  well  as  those  obtained  for  the 
benefit  of  one  creditor,  to  which  clauses  1, 
2,  and  3  alone  relate.  As  so  construed,  such 
subdivision  is  not  in  conflict  with  subdivision 
f  of  the  same  section.  First  Nat  Bank  v. 
Guarantee  TiUe  &  Trust  Co.,  178  Fed.  187, 
191,  101  O.  O.  A.  507. 

The  words  "manufacturer,"  "such  manu- 
facturer," and  "said  manufacturer,"  as  used 
in  Acts  1908,  p.  281,  c.  189,  |  15;  providing 
that  a  licensed  manufacturer  may  sMl  the 
products  of  his  brewing  at  any  place  within 
the  state,  except  where  such  manufactory  Is 
situated  In  no-license  territory,  but  such  man- 
ufacturer may  sell  the  product  of  his  brewing 
to  be  delivered  to  a  common  carrier  to  be 
transferred  to  any  place  where  the  same  may 
be  legally  sold,  and  the  said  manufacturer 
toay  sell  the  products  of  his  brewing  in  quan- 
tities not  less  than  one  gallon  at  the  place 
of  manufacture,  except  in  no-Ucense  territory, 
mean  any  manufacturer,  whether  located  in 
license  or  no-Ucense  territory;  the  duly  dif- 
ference between  the  two  clanses  of  manufac- 
turers intended  by  the  statute  being  that  the 
manufacturer  located  In  license  territory  can 
sell  and  deliver  not  less  than  one  gallon  at 
the  place  of  manufacture,  while  the  manufac- 
turer located  In  no-Ucense  territory  can  make 
no  sale  and  deUvery  at  such  place.  Robert 
Portner  Brewing  Co.  v.  Southern  Exp.  Ck>., 
63  S.  B.  6,  8,  109  Va.  22. 

That  testimony  was  given  against  one 
charged  with  bribery  does  not  conclusively 
bar  the  use  of  such  testimony  against  a  wit- 
ness   in    subsequent    Judicial    proceedings 


against  him,  but,  to  have  such  effect,  the  tes- 
timony must  have  been  given  under  some 
compulsion.  The  term  "such  testimony,"  in 
Const  art  3,  |  32,  providing  that  one  may 
be  compelled  to  testify  in  any  lawful  investi- 
gation or  judicial  proceeding  against  one 
charged  with  having  permitted  bribery  or 
corrupt  solicitation  and  will  not  be  permitted 
to  withhold  his  testimony  upon  the  ground 
that  it  may  incriminate  himself  or  subject 
him  to  public  infamy,  but  that  such  testi- 
mony cannot  afterwards  be  used  against  him- 
in  any  judicial  proceeding  except  for  perjury 
in  giving  such  testimony,  does  not  mean  any 
testimony,  but  merely  such  as  a  witness  may 
have  been  "compelled  to  testify,"  and,  where 
it  does  not  appear  from  the  record  of  the 
prior  case  that  accused  in  a  subsequent  case 
testified  in  obedience  to  a  subpoena  or  other 
compulsion,  nor  that  he  objected  to  answer- 
ing any  question  x>ut  to  him,  his  testimony 
in  the  prior  case  may  be  used  against  him  in 
the  subsequent  case.  Commonwealth  y.  Bich- 
ardson,  79  Atl.  222,  229  Pa.  609. 

As  ref errii&K  to  last  antecedent 

In  construing  a  deed  which  provided  that 
not  more  than  two  dwellings  should  be  erect- 
ed upon  the  property  within  ten  years  after 
the  date  of  the  deed,  and  that  "such  dwell- 
ings so  erected"  should  be  set  back  at  least 
15  feet  from  the  buUding  Une  and  should 
aggregate  in  cost  not  less  than  |3,000,  the  , 
court  said  the  word  "such"  always  refers  to 
an  antecedent  in  the  context  of  the  instru- 
ment, which  explains  its  meaning,  and  as 
"dwelUngs"  are  not  mentioned  in  deed,  ex- 
cept In  the  restriction  as  to  building  line, 
"such  dwelUngs"  are  those  permitted  to  be 
erected  by  the  buUdlng  Une  restriction  and 
these  are  limited  to  two  In  number  during 
the  prescribed  period  of  10  years;  and  it 
was  held  that  the  restriction  as  to  building 
line  and  cost  referred  only  to  the  buildings 
to  be  constructed  within  the  10-year  period, 
so  that  both  restrictions  ceased  to  be  effective 
at  the  end  of  10  years.  MltcheU  v.  Packham, 
63  AU.  219,  221,  108  Md.  693. 

The  inheritance  tax  law,  imposing  a  tax 
on  property  passing  by  will  or  by  the  intes- 
tate laws,  for  which  heirs,  legatees,  and 
devisees,  etc.,  shaU  be  liable,  and  declaring 
that  when  the  beneficial  interests  to  any 
property  shall  pass  to  any  father,  etc.,  the 
rate  of  taxes  shall  be  a  specified  sum  on  every 
$100  of  the  market  value  of  the  property  re- 
ceived by  each  person,  provided  that  $10,000 
of  any  "such  estate"  shaU  not  be  subject  to 
taxes,  lays  a  tax  on  the  receipt  of  property 
by  each  i)erson,  and  the  exemption  appUes  to 
the  separate  distributive  shares  and  legacies, 
and  not  to  the  aggregate  value  of  the  prop- 
erty of  decedent;  the  words  "such  estate" 
referring  to  the  words  "property  received  by 
each  person."  People  v.  Koenlg,  85  Pac  1129, 
1130,  37  Colo.  283, 11  Ann.  Cas.  140. 

As  used  In  St.  1905,  p.  255,  c.  330,  section 
1  of  which  imposes  on  certain  hospitals  the 
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duty  to  keep  records  of  the  cases  nnder  tbeir 
care  and  the  history  of  the  same  in  hooks 
kept  for  that  purpose,  and  section  2  of  which 
provides  that  such  records  shall  be  admissible 
in  evidence,  the  words  "such  records"  em- 
braces only  those  kept  pursuant  to  section  1. 
Delaney  v.  Framingham  Gas  Fuel  &  Power 
Co.,  88  N.  Bi.  773,  776,  202  Mass.  359. 

Pub.  St.  1901,  c.  191,  I  8,  provides  that 
tort  actions  for  personal  injuries  shall  sur- 
vive to  the  extent  stated  in  the  five  following 
sections.  By  section  9,  if  such  an  action  is 
pending  at  the  death  of  a  /  party,  it  shall 
abate,  unless  decedent's  administrator.  If  de- 
cedent was  plaintiff,  shall  appear  and  prose- 
cute the  action  before  the  end  of  the  second 
term  after  decedent's  death.  By  section  10, 
if  an  action  is  not  then  pending  and  has  not 
become  barred,  one  may  be  brought  any  time 
within  two  years  after  decedent's  death.  By 
section  11,  the  damages  recoverable  in  any 
such  action  shall  not  exceed  $7,000.  Section 
12  provides  that  if  the  administrator  of  the 
deceased  party  is  plaintiff,  and  the  death  of 
such  party  was  caused  by  the  injury  com- 
plained of  in  the  action,  |the  mental  and  phys- 
ical pain  suffered,  reasonable  expenses  caused 
by  the  injury,  probable  duration  of  his  life, 
etc.,  may  be  considered  as  elements  of  dam- 
age. Section  13  provides  how  the  damages 
recoverable  shall  be  distributed,  and  .section 
14  provides  that  all  other  actions  existing  in 
behalf  of  or  against  a  deceased  person,  except 
those  for  the  recovery  of  penalties  and  for- 
feitures of  money  under  penal  statutes,  shall 
survive  and  may  be  prosecuted  or  defended 
by  his  administrator.  Held,  construing  sec- 
tion 11  in  vieyir  of  Pub.  St.  1901,  c.  2,  |  14, 
making  the  words  "said"  and  "such,"  when 
used  to  refer  to  any  person  or  thing,  apply  to 
the  person  or  thing  last  meutioned,  that  the 
words,  "In  such  action,"  therein,  referred  to 
the  action  authorized  by  section  10,  and  not 
to  the  pending  action  authorized  to  be  prose- 
cuted by  the  administrator  by  section  9,  so 
that  damages  recoverable  in  such  action  are 
not  limited.  Piper  v.  Boston  &  M.  R.,  75  Atl, 
lOil,  1046,  75  N.  H.  435. 

Ck)de  1899,  c.  31,  §  25  (Code  1906,  f  884), 
relating  to  errors  in  tax  proceedings,  provides 
that  no  Irregularity,  error,  or  mistake  in  the 
delinquent  list  or  the  return  thereof,  or  in 
the  affidavit  thereto,  or  in  the  list  of  sales 
filed  with  the  clerk  of  the  county  court,  or  in 
the  recordation  of  "such  list"  or  affidavit, 
etc.,  shall,  after  deed  made,  invalidate  the 
sale.  Held,  that  the  irregularity,  error,  or 
mistake  in  the  recordation  of  such  list  or  af- 
fidavit intended  by  the  statute  to  be  provid- 
ed against  did  not  refer  to  the  delinquent 
list,  but  to  the  list  of  sales  filed  with  the 
clerk;  but  the  words  "such  list"  being  used 
to  refer  to  the  list  next  preceding  the  words, 
which  was  the  "sales  list."  Ritchie  Lumber 
Co.  V.  Nutter,  66  S.  E.  646,  649,  66  W.  Va.  444. 

The  words  "such  period,"  in  Laws  1894, 
p.  910,  c  447,  S  27,  providing  that  Sunday 


must  be  excluded  from  reckoning  if  It  is  the 
last  day  of  any  such  period,  refer  to  the 
preceding  sentence  in  the  statute,  which  re- 
lates to  a  number  of  days  specified  as  a  pe- 
riod from  a  certain  day  within  which,  or 
after  or  before  which,  an  act  was  authorized 
or  required  to  be  done.  Benoit  v.  New  York 
Cent  &  H.  R.  R.  Co.«  87  N.  Y.  Supp.  951,  953, 
94  App.  Div.  24. 

St  1902,  c  435,  I  1,  as  amended  by  St 
1909,  c.  514,  §  48,  provides  that  no  child  or 
woman  shall  be  employed  In  laboring  in  speci- 
fied occupations,  except  as  permitted,  etc., 
and  then  declares  that  every  employer  shall 
post  in  a  conspicuous  place,  in  every  room  in 
which  such  persons  are  employed,  a  printed 
notice  stating  the  number  of  hours  of  work 
required  of  them  in  each  day  of  the  week,  the 
hours  of  commencing  and  stopping  work,  and 
the  hours  when  the  time  allowed  for  meals 
begins  and  ends.  Chapter  514,  |  67,  declares 
that  the  meal  hours  shall  be  the  same  where 
the  women  and  children  employed  number 
five  or  more,  except  that  an  exception  ia  made 
in  section  99  of  certain  employments  where 
continuous  process  is  required,  and  declares 
that  the  employment  of  such  persons  in  any 
time  other  than  stated  in  the  printed  notice 
shall  be  a  violation  thereof.  Held,  that  the 
words  '*such  persons,"  as  used  in  section  48, 
referred  to  those  who  regularly  employed 
women  and  children  more  than  10  hours  in 
any  one  day,  and  that  only  such  manufactur- 
ing and  mechanical  establisbments  as  employ- 
ed women  and  children  in  practically  perma- 
nent labor  were  required  to  post  notices  fix- 
ing definitely  the  hours  of  work«  Common- 
wealth V.  Riley,  97  N.  £.  367,  369,  210  Masa. 
387,  Ann.  Caa  1912D,  388. 

"Such  place,"  as  used  In  a  statute,  which 
provides  that  when  one,  after  the  time  fixed 
for  the  completion  of  a  tax  assessment,  senda 
into  the  taxing  district  a  stock  of  goods  to 
be  disposed  of  in  a  place  of  business  tempo* 
rarlly  occupied,  without  intending  to  engage* 
in  permanent  trade  in  such  place,  it  shall  be 
taxed  at  tlie  general  rate  for  the  current 
year,  refers  to  the  place  of  business.  Lang  v. 
Berrien,  71  Atl.  117,  118,  77  N.  J.  Law,  214. 

Civ.  Code  1895,  §  1900,  provides  that  any 
domestic  corporation  may  be  sued  on  con- 
tracts in  the  county  in  which  the  contract 
was  made  or  is  to  be  performed,  if  it  has  an 
office  and  transacts  business  there.  Suits 
for  damages,  because  of  tofts,  may  be  brought 
in  the  county  where  the  cause  of  action  orig- 
inated. Service  of  "such  suits"  may  be  ef- 
fected oy  leaving  a  copy  of  the  writ  with 
the  agent  of  defendant,  or,  If  there  be  no 
agent  in  the  county,  then  at  the  agency  or 
place  of  business.  Held,  that  the  words 
"such  suits"  refer  to  suits  for  damages  be- 
cause of  torts,  and,  if  defendant  has  an  agent 
in  the  county  where  the  tort,  wrong,  or  in- 
jury was  done,  service  may  be  effected  by 
leaving  a  copy  of  the  writ  with  him.  But, 
under  this  statute,  a  corporation,  with  its 
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principal  office  In  a  given  county,  cannot  be 
sued  In  another  county  for  a  trespass  com- 
mitted therein,  when  it  has  no  agent,  agency, 
or  place  of  business  in  the  latter  county. 
Tuggle  v.  Enterprise  Lumber  Co.,  51  S.  E. 
433,  434,  123  Ga.  480. 

As  used  in  Rev.  St.  1898,  §  3315,  provid- 
ing that  a  subcontractor  of  a  principal  con- 
tractor, furnishing  any  material  to  such  prin- 
cipal contractor,  *in  any  of  the  cases  men- 
tioned in  the  preceding  section  shall  be  en- 
titled to  the  lien  and  remedy  given  by  this 
chapter;  if  within  sixty  days  after  furnish- 
ing such  materials,  he  shall  give  notice  in 
writing  setting  forth  that  he  has  been  em- 
ployed by  such  principal  contractor  to  furnish 
and  has  furnished  such  material,"  etc. — the 
words  "such  material"  manifestly  refer  to  ma- 
terial furnished  under  the  circumstances  and 
conditions  of  the  preceding  section,  giving  a 
lien  to  the  principal  contractors  for  material 
furnished  to  be  used  "for  or  In  or  about"  the 
erection  or  construction  of  buildings.  But 
a  notice  by  a  subcontractor,  stating  that  he 
was  employed  to  furnish  and  did  furnish  ma- 
terial as  specified  for  the  construction  of  the 
building,  with  the  amount  due  from  the  prin- 
cipal contractor,  is  sufficient,  without  setting 
out  the  conditions  of  the  sale  of  the  material 
to  the  principal  contractor.  Laev  Lumber 
Co.  V.  Auer,  101  N.  W.  425,  427,  123  Wis.  178. 

Afl  of  Uke  kind 

The  word  "such**  is  defined  by  the  lexi- 
cographers as:  •*Of  that  kind  of  tlie  same 
or  like  Itiud,  identical  with  or  similar  to 
something  specified  or  implied;  ♦•♦  be- 
ing the  same  as  what  has  been  mentioned  or 
indicated;  being  the  same  in  quality ;  having 
the  quality  specified,  etc."  In  order  to  bring 
a  public  amusement,  not  specifically  enumer- 
ated, within  the  statute,  providing  tliat  it 
shall  be  unlawful  to  keep  open  on  Sunday 
any  theater,  playhouse,  show,  concert,  saloon, 
or  any  "such"  place  of  public  amusement,  the 
likeness  or  similarity  must  exist  in  some  oth- 
er than  the  mere  fact  that  it  is  a  public 
amusement  and  must  in  a  general  way  cor- 
respond to  the  amusements  specified.  In  re 
Hull,  110  Pac.  250,  257,  18  Idaho,  475,  30  L 
R.  A.  (X.  S.)  405, 

'The  word  "such,"  as  used. in  a  constitu- 
tional provision  directing  the  Legislature 
to  enact  a  law  whereby  any  county,  Justice 
precinct,  town,  city,  or  such  subdivisions  of 
the  county  as  may  l)e  desiguat<Hi  by  the  com- 
missioners* court  of  the  county,  may  deter- 
mine from  tiuie  to  time  whether  the  sale  of 
intoxicants  shall  be  itrohibited  within  the 
prescriued  limits,  means  subdivisions  of  like 
character — political  subdivisions  of  the  coun- 
ty— and  empowers  the  Legislature  to  author- 
ise the  commissioners*  court  to  designate 
some  other  existing  subdivision  of  the  county 
than  one  of  those  enumerated,  but  docs  not 
sanction  a  law  which  authorises  the  com- 
missioners' court   to  oonibiuc  two  or  more 


{  political  subdivisions  of  a  county  into  a  local 
optidn  district,  thus,  in  effect,  creating  a  new 
subdivision.  Ex  parte  Ueyman,  78  S.  W.  349, 
353,  45  Tex.  Cr.  K.  532. 

The  term  "such  other  subdivlaion,"  aa 
used  in  Const  Tex.  art  16,  |  20,  providing 
that  the  Legislature  shall  enact  a  law  where- 
by the  voters  of  any  .county.  Justice's  pre- 
cinct, etc.,  or  such  other  subdivision  of  a 
county,  may  by  a  majority  vote  determine 
whether  the  sale  of  liquor  shall  be  prohibited 
therein,  means  subdivisions  of  a  like  charac- 
ter. A  county  qr  school  district  is  not  such  a 
"subdivision."  Ex  parte  Haney,  103  S.  W. 
1155,  51  Tex.  Cr.  R.  634;  Ex  parte  Banks 
(Tex.)  103  S.  W.  1156. 

The  first  or  primary  definition  of  the 
word  "such,"  In  the  Century  Dictionary  and 
Cyclopedia,  is  "of  that  kind;"  "of  like  kind 
or  degree;"  "like;"  "similar."  A  secondary 
meaning  of  the  word  is  given  as  "the  same 
as  previously  mentioned  or  specified;"  **nof 
other  or  different."  I'nder  a  fire  policy  cov- 
ering enumerated  articles  and  "such"  other 
merchandise  as  is  usually  kept  for  sale  In  a 
retail  hardware  store,  the  primary  meaning 
of  the  word  is  the  correct  one  to  be  applied* 
especially  as  the  word  "suchV  is  followed  by 
"as,**  and  this  meaning  is  strengthened  by 
the  use  of  "other,"  and  the  words,  read  to- 
gether, mean  "articles  In  addition  to  those 
already  mentioned,"  and  it  was  not  meant 
only  to  include  goods  of  a  kind  already  men- 
tioned. Traders'  Ins.  Co.  v.  Dobbins  ft 
Ewing,  86  S.  W.  383,  385,  114  Tenn.  227. 

In  an  action  for  injuries  to  an  employ^ 
while  working  at  a  machine,  where  the  Jury 
have  found  that  the  machine  was  not  rea- 
sonably safe,  and  that  the  injury  was  the 
fatal  and  probable  result  of  its  unsafe  condi- 
tion, the  finding  in  the  affirmative,  in  answer 
to  the  question,  evidently  framed  to  cover 
the  question  of  proximate  cause,  whether 
"such  injury"  ought  to  have  been  foreseen 
by  a  person  of  ordinary  care  and  prudence, 
will  be  construed  as  meaning  that  "such  an 
injury"  or  an  injury  of  Uke  nature  ought  to 
have  been  apprehended  or  considered  prob- 
able. Coolidge  V.  Hallauer,  105  N.  W.  568. 
570,  126  Wis.  244. 

In  Act  Aug.  13,  1910  (Acts  1910,  p.  92) 
§  6,  providing  that  upon  approaching  a  pedes- 
trian In  a  highway,  or  horses  or  other  draft 
animals  being  ridden  or  driven  thereon,  the 
person  operating  an  automobile  shall  give 
reasonable  warning  of  its  approach  by  bell, 
horn,  gong,  or  other  signal,  and  use  every 
reasonable  pre<'aution  to  Insure  the  safety  of 
such  person  or  animal,  the  words  "such  per- 
son" apply  to  the  rider  or  driver  of  an 
animal  on  a  highway,  as  well  as  to  a  pedes- 
trian. Holland  v.  State,  76  S.  B.  104,  105, 
11  Ga.  App.  769. 

As  referring;  to  omitted  anteoedemt 

The  word  "such,"  in  a  resolution  of  the 
county  board,  where  it  appears  to  perform 
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DO  function  in  the  sense  in  which  employed, 
may  sometimes  be  construed  to  refer  to  some 
omitted  antecedent  or  consequent,  and  such 
antecedent  or  consequent  supplied  by  con- 
struction. Cochran  v.  Vermilion  County, 
113  111.  App.  140,  144. 

As  same  as  previously  mentioned 

Klrby's  Dig.  |  957,  provides  that  any  cor- 
l)oration  may  surrender  its  charter  by  a  res- 
olution, on  filing  a  certified  copy  of  the  res- 
olution with  the  Secretary  of  State  and  tlie 
clerk  of  the  county  in  which  "such  corpora- 
tion" ia  organized.  When  that  section  was 
adopted  as  a  part  of  the  act  of  April  12, 
1893  (Laws  1893,  p.  265),  railroad  corpora- 
tions could  be  organized  by  filing  the  articles 
of  association  with  the  Secretary  of  State, 
while  manufacturing  and  other  business  cor- 
porations were  refjulred  by  Kirby's  Dig.  | 
845,  to  file  their  articles  of  association  and 
certificate  with  the  clerk  of  the  county  in 
which  they  were  to  have  their  principal  place 
of  business  and  also  with  the  Secretary  of 
State.  Held,  that  section  957  does  not  apply 
to  railroad  cori>orations  "such"  meaning, 
previously  mentioned  or  8i)ecifled,  and  the 
phrase  **ln  which  such  conwratlon  is  or- 
ganized" limiting  "any  corporation"  to  those 
required  to  file  their  articles  and  certif- 
icate with  the  clerk  of  the  county  in  which 
they  are  to  have  their  principal  place  of 
business.  Preeo  Val.  R.  Co.  v.  Hodges,  151 
S.  W.  281,  282,  105  Ark.  314. 

The  word  "such,"  as  used  in  an  instruc- 
tion which,  after  describing  the  offense 
charged,  stated  that,  if  the  jury  find  that 
"such"  offense  was  committed  at  any  time 
within  five  years  prior  to  the  filing  of  the 
information,  they  should  find  a  verdict  of 
gi#lty,  signifies  the  same  as  previously  men- 
tioned or  specified,  not  other  or  different,  and 
refers  to  the  offense  described  in  the  first 
part  of  the  instruction.  State  v.  Connors,  94 
Pac.  199,  201,  37  Mont.  15. 

As  snssestiTe  or  mandatory  word 

The  word  "such,"  in  Code  1896,  {  3440, 
requiring  locomotive  engineers,  on  perceiving 
an  obstruction  on  the  track,  to  use  all  means 
known  to  skillful  engineers,  "such"  as  apply- 
ing brakes  and  reversing  engine,  to  stop 
their  trains,  is  used  only  as  suggestive,  and 
is  not  mandatory,  and  the  statute  requires 
the  doing  of  all  things  known  to  skillful  en- 
gineers, and  the  direction  to  apply  brakes' 
aijid  reverse  the  engine  is  only  suggestive. 
Harris  v.  Nashville,  C.  ft  St  L.  Ry.  Co.,  44 
South.  962,  963,  153  Ala.  139,  14  U  K.  A. 
(N.  S.)  261. 

SUCKER 

A  "sucker"  Is  a  person  readily  deceived. 
People  v.  Simmons,  109  N.  X.  Supp.  190,  194, 
126  App.  Div.  234. 


SUDDEN 

On  evidence  in  an  action  against  a  street 
railroad  for  injuries  from  negligently  and 
suddenly  starting  a  car,  as  plaintiff  was  en- 
tering, construing  the  word  "sudden"  to  mean 
happening  without  notice,  coming  unexpect- 
edly, held,  that  the  question  whether  the  car 
was  negligently  started  was  for  the  jury. 
Benjamin  v.  Metropolitan  St.  R.  Co.,  151  S. 
W.  91,  93,  245  Mo.  598. 

SUDDEK  AFFRAT 

In  the  statute  defining  the  offense  of 
shooting  or  cutting  another  in  sudden  affray 
or  in  sudden  heat  of  passion,  the  words  "in 
sudden  affray"  are  not  synonymous  with 
the  words  "in  sudden  heat  and  passion." 
Brown  v.  Commonwealth  (Ky.)  79  S.  W.  1103. 
1194;  Tall  v.  Commissioners  (Ky.)  110  S.  W. 
4*J5,  427  (citing  Vlolett  v.  Coumionwealth,  72 
S.  W.  1,  24  Ky.  Law  Rep.  1720). 

StTDDEK  HEAT  ANB  PASSION 

Sudden    affray    distinguished,   see   Sud- 
den Affray. 

An  histi-uctlon  that  if  defendant  "in 
sudden  heat  and  passion,"  created  by  such 
provocation  as  is  ordinarily  calculated  to  ex- 
cite the  passions  beyond  control,  and  which 
did  then  and  there  excite  defendant's  pas- 
sions beyond  control,  and  without  previous 
malice,  willfully  shot,  etc.,  he  was  guilty  of 
voluntary  manslaughter,  was  not  erroneous; 
the  term  "without  previous  malice"  was  nec- 
essarily included  in  the  term  *in  sudden  heat 
and  passion."  Metcalfe  v.  Commonwealth, 
86  S.  \V.  534,  535,  27  Ky.  Law  Rep.  704. 

SUDDEN  PASSION 

See  Tinder  the  Immediate  Influence  of 
Sudden  Passion. 

Though  the  "sudden  passion"  which  will 
reduce  the  killing  to  manslaughter  is  usually 
anger,  yet  it  is  not  limited  thereto,  but  sud- 
den terror,  rendering  the  mind  incapable  of 
cool  reflection,  Is  sutBclent  Commonwealth 
V.  Colandro,  80  Atl.  571,  574,  231  Pa.  343 
(quoting  0  Words  &  Phrases,  p.  5227). 

lender  Rev.  St.  1898,  §  4168,  providing 
that  homicide  is  Justifiable  when  committed 
in  a  "sudden  heat  of  passion"  caused  by  an 
attempt  of  the  deceased  to  commit  a  rtipe 
upon  or  defile  the  wife,  daughter,  or  other 
female  relative  or  dependent  of  the  accused, 
or  when  defilement  has  actually  been  com- 
mitted, the  "sudden  heat  of  passion"  must 
have,  at  the  time  of  the  homicide,  controlled 
his  actions,  stifled  his  power  of  reasoning, 
and  for  the  time  being  rendered  him  incapa- 
ble of  distinguishing  between  right  and 
wrong.  Such  uncontrollable  passion  must 
therefore  necessarily  have  been  aroused  at 
such  close  proximity  in  point  of  time  to  the 
fatal  act  as  to  have  left  no  sufilcient  time  in- 
tervening for  cooling  and  for  reason  to  again 
ussert   itself;    and,   If   sufilcient   time   had 
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elapsed  between  obtaining  knowledge  of  the 
defilement  or  attempted  defilement  and  the 
commission  of  the  homicide  for  cool  reflec- 
tion and  deliberation  by  him,  the  killing  Is 
not  Justified,  though  there  had  been  defile- 
ment or  an  attempt  to  defile.  An  accused 
cannot  rely  for  justification  on  mere  rumors 
or  appearances  observed  by  him  at  any  dis- 
tance of  time  before  he  kills  deceased.  The 
statute  was  evidently  designed  to  apply  only 
where  accused  had  come  suddenly  upon  the 
defiler»  or  had  unexpectedly  received  reason- 
ably reliable  information  of  the  same,  and 
the  fatal  blow  was  struck  In  uncontrollable 
passion,  suddenly  aroused  because  of  the 
suddenness  of  the  occasion,  and  in  the  ab- 
sence of  sufficient  time  for  deliberation  and 
for  reason  to  gain  sway  over  passion.  The 
law  was  not  intended  to  shield  an  accused 
who,  because  of  mere  rumors  or  appearances, 
which  he  deemed  but  to  be  evidence  of  undue 
familiarity,  determines  to  kill,  and  with  that 
purpose  in  view  pursues  the  purpose  and 
willfully  shoots  the  parties  down  while  not 
In  a  guilty  act  or  compromising  position. 
State  v.  Botha,  75  Pac.  731,  736,  27  Utah, 
289. 

SUDDEK  PROVOCATION 

The  repetition  by  an  employ^  at  the 
breakfast  table  that  he  would  not,  though 
ordered,  go  out  with  his  team  before  break- 
fast so  long  as  his  knife  stayed  with  him,  is 
not  a  sudden  and  sufficient  provocation  with- 
in Gen.  St.  1906,  f  3204,  defining  excusable 
homicide.  Pelt  ▼•  State,  50  South.  832,  68 
Fla.  90. 

SUE 

> 

The  National  Home  for  Disabled  Volun- 
teers, being  a  charitable  institution  engaged 
as  an  agency  of  the  federal  government  in 
discharge  of  a  governmental  function,  is  not 
subject  to  be  sued  in  tort  for  damages  for  al- 
leged unlawful  and  Wrongful  or  negligent 
acts  of  its  officers  in  diverting  and  polluting 
waters  of  a  spring  on  lands  of  plaintiff,  the 
power  *'to  sue  and  be  sued  at  law  and  in 
equity"  conferred  on  the  corporation  by  Rev. 
St.  I  4825,  being  limited  to  matters  within 
scope  of  other  corporate  powers  with  which  it 
is  vested.  Lyle  v.  National  Home  for  Dis- 
abled Volunteer  Soldiers,  170  Fed.  842,  843. 

SUE  TO  INSOLVENCY 

"Sue  to  insolvency"  means  that  the  par- 
ty shall  exhaust  the  ordinary  legal  remedies 
provided  for  the  collection  of  debts.  Pollard 
V.  Murrell,  6  Ala.  061,  662. 

SUERTES 

"Suerte"  is  a  term  used  in  the  Mexican 
law  to  designate  a  small  lot,  two  hundred 
varas  square,  suitable  for  a  garden,  vineyard, 
or  orchard.  Redding  v.  White,  27  Cai  282, 
2d5w 


SUFFER 

See  Conscious  Suffering. 

A  charge  to  allow  plaintiff  a  Just,  pecu- 
niary compensation  for  bodily  Injuries  and 
disabilities  and  "suffering"  and  distress  of 
mind  caused  by  the  acts  complained  of  is 
not  subject  to  the  objection  of  allowing  one 
recovery  for  bodily  injuries  and  another  for 
disabilities,  and  one  for  "suffering"  of  mind 
and  another  for  "distress"  of  mind.  The 
term  "suffering,"  as  used  in  the  charge,  is 
evidently  intended  to  refer  to  physical  pain, 
but,  if  construed  to  refer  to  mental  distress, 
the  charge  only  permits  of  one  recovery  for 
that  element  of  damage.  St.  Louis  South- 
western R.  Co.  of  Texas  y.  Hlghnote  (Tex.) 
84  S.  W.  365,  368. 

It  may  be  assumed  that  the  word  "suf- 
fer" implies  not  merely  nonreslstance  to  that 
which  is  done,  but  also  an  approval  of  or  at 
least  an  acquiescence  in  it,  with  an  abUity  to 
prevent  it.  But  where  a  child  was  committed 
to  the  custody  of  the  State  Board  of  Charity, 
and  supported  by  the  commonwealth,  and  the 
mother  made  only  a  few  cursory  inquiries, 
the  last  of  which  was  much  more  than  two 
years  before  the  petition  for  adoption,  and 
she  did  not  appear  to  have  made  opposition 
to  the  adjudication  of  commitment,  though 
notified  of  the  proceeding,  a  finding  that  she 
"suffered"  her  child  to  be  supported  as  a  pau- 
per by  the  commonwealth  for  more  than  two 
years  continuously  prior  to  the  petition  was 
warranted.  Purinton  v.  Jamrock,  80  N.  B. 
802,  803,  804,  195  Mass.  187,  18  L.  R.  A.  (N. 
S.)  026. 

A  debtor  who  does  not  pay  a  lawful  debt 
when  due,  upon  which  the  creditor  obtains  a 
judgment  against  him  and  levies  on  his  pofip- 
erty,  "suffers  and  permits"  the  creditor  to 
obtain  a  preference,  through  legal  proceed- 
ings, within  the  meaning  of  Bankr.  Act  July 
1,  1898,  c.  541,  I  3,  subd.  3,  cl.  a,  30  Stat  546, 
547.  Bogen  ft  Trummel  v.  Protter,  129  Fed. 
533,  534,  64  a  C.  A.  63. 

A  will  devised  certain  real  estate  in 
trust  to  a  religious  society  for  the  erection  of 
a  chapel,  and  provided  that  the  society 
should  "suffer  and  permit"  the  same  "to  be 
under  the  care,  custody,  and  management'*  of 
the  deacons  of  the  society  as  designated.  A 
subsequent  clause  bequeathed  a  legacy  for  the 
support  of  an  industrial  school,  "to  be  held 
and  managed  by  the  same  persons  as  are  to 
hold  and  manage  the  trusts  in  respect  to 
the  chapel" ;  and  a  third  clause  bequeathed  a 
legacy  to  defray  the  expenses  of  maintaining 
a  minister  and  public  worship,  and,  if  neces- 
sary, to  be  applied  toward  rebuilding  the 
house,  if  destroyed.  Held,  that  the  deacons 
of  the  society  were  entitled  to  control  the 
disposition  and  management  of  tiie  property 
so  devised  and  bequeathed,  independent  of 
the  society  holding  the  title.    Worcester  Oitj 
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Missionary  Soc.  y.  Memorial  Church,  72  N.  B. 
71,  74,  186  Mass.  531. 

Knowledge  and  intention  implied  | 

The  words  "suffer"  and  **permit,"  as  used 
in  Ky.  St  1903,  f  1978,  and  in  an  indictment 
based  thereon,  mean  that  defendant  must 
have  suffered  or  permitted  the  game  with 
knowledge  that  money  or  property  was  being 
^bet,  won,  or  lost  thereby,  or  that  some  fact 
or  circumstance  must  appear  from  which 
such  knowledge  might  be  inferred.  Bunnell 
V.  Commonwealth  (Ky.)  99  S.  W.  237,  239. 

The  words  "suffer"  and  "permit,"  in  the 
statute  punishing  one  who  suffers  or  permits 
gaming  on  premises  in  his  possession  or  un- 
der his  control,  mean  that  accused  must  have 
suffered  or  permitted  gaming,  with  knowledge 
that  money  was  bet  and  won  or  lost  thereby ; 
or  the  evidence  must  show  facts  by  which  the 
jury  may  infer  such  knowledge.  Lancaster 
Hotel  Co.  V.  Commonwealth,  149  S.  W.  942, 
943,  149  Ky.  443. 

At  defendant's  trial  for  suffering  a  game 
of  poker  to  be  played  in  a  house  In  his  oc- 
cupation and  control,  under  Ky.  St  f  1978 
(Russell's  St  I  8672),  the  court  instructed 
that  it  must  be  proved  beyond  a  reasonable 
doubt  that  defendant  suffered  games  of  cards 
to  be  played  in  a  house  in  his  occupation  or 
under  his  control  at  or  in  which  money  or 
property  was  won  or  lost,  and  that  the  ex- 
pression "suffering  games  of  cards  to  be  play- 
ed" meant  the  allowing  or  permitting  games 
ol  cards  to  be  played  with  the  knowledge  that 
money  or  property  was,  or  is  to  be,  won  or 
lost*  thereon,  without  any  further  instruction 
as  to  the  evidence  from  which  the  jury  might 
infer  such  knowledge.  Held,  that  these  in- 
structions fully  covered  the  case.  Buh  v. 
Commonwealth,  183  S.  W.  219,  220,  141  Ky. 
685. 

Power  to  prevent  impUed 

"Suffered,"  as  used  in  a  covenant  against 
incumbrances  "done,  suffered,  or  made,"  im- 
plies reasonable  control,  and  it  cannot  be 
held  to  apply  to  an  incumbrance  not  caused 
by  the  act  of  the  party  nor  within  his  power 
to  prevent.  Polak  v.  Mattson,  128  Pac.  89, 
92,  22  Idaho,  727. 

Voluntary    and    inTolnntary    aet    in- 
clnded 

Dismissal  for  failure  to  furnish  addi- 
tional security  for  costs  is  a  nonsuit,  within 
Rev.  St.  1899,  §  4285,  declaring  that,  where 
plaintiff  "suffers"  a  nonsuit,  he  may  com- 
mence a  new  action  within  one  year.  Wet- 
more  V.  Crouch,  87  S.  W.  954,  955,  188  Mo. 
647,  3  Ann.  Cas.  94  (citing  and  adopting 
Chouteau  v.  Rowse,  2  S.  W.  209,  90  Mo.  191 ; 
Hewitt  V.  Steele,  38  S.  W.  82,  136  Mo.  334). 

In  a  suit  for  death,  after  the  evidence 
for  plaintiff  was  all  in,  plaintiff  was  com- 
pelled to  take  a  nonsuit,  with  leave  to  move 
to  set  it  aside.  Thereafter  a  motion  to  set 
aside  was  denied,  and  judgment  was  render- 
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ed  in  favor  of  defendant  Plaintiff  then, 
without  appealing  from  the  Judgment,  start- 
ed another  suit  Rev.  St  1899,  |  2868,  as 
amended  by  Laws  1905,  p.  138  (Ann.  St  1906, 
p.  1652),  and  section  4285  (Ann.  St  1906,  p. 
2357),  provides  that  if  any  action  shall  have 
been  commenced  within  the  times  prescribed 
in  this  chapter,  and  the  plaintiff  therein  "sitf- 
fer"  a  nonsuit,  such  plaintiff  may  commence 
a  new  action  within  one  year  after  such  non- 
suit is  suffered.  Held,  that  the  fact  that  the 
court  rendered  final  judgment  for  defendant 
after  denying  the  motion  for  nonsuit,  did  not 
make  it  any  the  less  a  Judgment  of  nonsuit, 
permitting  the  second  action  within  the  stat- 
ute, since  on  overruling  of  the  motion  to  set 
aside  the  nonsuit,  the  case  was  out  of  court 
and  no  Judgment  on  the  merits  could  there- 
after be  entered.  Mason  v.  Kansas  City  Belt 
R.  Co.,  125  S.  W.  1128.  1130,  226  Mo.  212,  26 
L.  R.  A.  (N.  S.)  914. 

SUFFERANCE 

See  Tenant  at  Sufferance. 

SUFFICIENT 

See  Legally  Sufficient;    Safe  and  Suffi- 
cient 

The  word  "sufficient,"  within  Rev.  St  c. 
98,  1 10,  requiring  "sufficient"  sureties  on  rfr> 
plevin  bonds,  means  adequate  to  suffice  or 
equal  to  the  end  proposed.  Massachusetts 
Breweries  Co.  v.  Herman,  76  AtL  943, 944, 106 
Me.  524. 

An  Instruction,  in  the  language  of  Kir- 
by's  Dig.  §  6644,  defining  a  railroad  com- 
pany's duty  to  maintain  stock  guards  is  not 
objectionable  because  it  uses  the  words 
"good"  and  "sufficient,"  while  the  statute 
uses  the  words  "suitable"  and  "safe";  the 
words  being  substantially  the  same.  Kan- 
sas City  Southern  R.  Co.  v.  Greer,  119  S.  W. 
1121,  1123,  90  Ark.  531. 

An  instruction  that  it  was  the  duty  of 
the  carrier  to  stop  the  train  a  sufficient  time 
to  permit  passengers  to  leave  the  car  with 
safety  was  properly  modified  by  changing  the 
word  "sufficient"  to  "reasonable."  A  "suf- 
ficient" time  where  the  passenger  acts  with 
"reasonable"  diligence  is  but  tantamount  to 
giving  the  passenger  a  reasonable  opportuni- 
ty to  alight.  Barringer  v.  St  Louis,  I.  M.  ft 
S.  R.  Co.,  85  S.  W.  94,  95,  73  Ark.  648. 

The  words  "ample"  and  "sufficient**  are 
so  nearly  synonymous  that  no  material  error 
was  committed  in  the  use  of  the  word  "am- 
ple," in  an  instruction  as  to  the  time  a  train 
should  stop  at  a  station  to  permit  passengers 
to  alight,  though  the  word  "sufficient"  would 
have  been  more  appropriate.  St  Louis 
Southwestern  R.  Co.  of  Texas  v.  Haynes 
(Tex.)  86  S.  W.  934,  935. 

An  instruction  requiring  the  carrier  to 
use  "sufficient"  accommodations,  instead  of 
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"reasonable"  accommodations,  as  required  by 
statute,  was  not  erroneous,  where,  from  an- 
other instruction  given,  it  was  manifest  that 
the  court  did  not  intend  to  convey  to  the 
jury,  by  use  of  the  word  "sufficient,"  any 
meaning  beyond  that  intended  by  "reason- 
able,"  as  used  in  the  statute,  and  in  that  con- 
nection read  to  the  Jury  the  section  of  the 
statute  requiring  railroad  companies  to  fur- 
nish "reasonable"  accommodations.  Ander- 
son V.  South  Carolina  &  G.  K.  Co.,  61  S.  E. 
1096,  1097,  1098,  81  S.  C.  1. 

Though  a  statute  requires  motor  vehicles 
to  be  provided  with  "a  good  and  efficient" 
brake,  an  instruction  that  "a  good  and  suffi- 
cient" brake  must  be  supplied  was  not  im- 
proper, as  "efficient"  means  that  which  caus- 
es an  effect,  and  "sufficient,"  as  used  in  the 
instruction,  meant,  that  the  brake  should  be 
reasonably  sufllcient  for  the  purposes  for 
which  it  was  intended,  and  it  was  therefore 
practically  synonymous  with  "efficient"  Fox 
V.  Barekman,  99  N.  E.  989,  991,  178  Ind. 
672  (citing  7  Words  and  Phrases,  p.  6763). 

A  cattle  guard  is  "sufficient,"  within  the 
meaning  of  the  statute,  if  it  ordinarily,  usu- 
ally, or  generally  prevents  cattle  from  get- 
ting on  the  track.  Sappington  v.  Chicago  ft 
A.  R  Co.,  69  S.  W.  32,  34,  95  Mo.  App.  387. 

An  instruction,  in  an  action  for  tres- 
pass to  land,  that  by  United  States  statutes 
a  right  of  way  for  highways  Is  granted  over 
public  lands,  and  long-continued  user  by  the 
public  is  "sufficient"  to  establish  an  accept- 
ance of  the  grant,  is  not  objectionable  as  de- 
claring long-continued  user  essential  to  the 
establishment  of  the  highway.  Montgomery 
V.  Somers,  90  Pac.  674,  677,  60  Or.  259. 

8UFFIOIEKT  ABTLHTY 

No  absolute  rule  can  be  laid  down  as  to 
what  constitutes  "sufficient  ability,"  within 
the  statute  authorizing  the  commonwealth  to 
recover  charges  paid  for  the  support  of  an  in- 
sane i>erson,  where  he  is  of  "sufficient  ability." 
The  word  "sufficient"  implies  a  consideration 
of  the  circumstances  of  the  person  who  is 
called  upon  to  pay,  and  the  question  is  one  of 
present  ability  and  of  the  existing  condition 
of  things  and  not  of  future  contingencies.  A 
person  will  still  be  regarded  as  of  "sufficient 
ability,"  though  his  capital  is  being  impair- 
ed by  the  support  of  himself  and  his  family, 
and  will  be  still  further  impaired  if  he  Ls 
required  to  contribute  to  the  support  of  a 
daughter  by  a  former  marriage.  A  woman 
about  70  years  old,  who  has  about  $1,200,  is 
in  good  condition  physically,  and  has  a  good 
prospect  of  living  10  years  with  good  care, 
her  mental  condition  being  such  that  she 
could  with  perfect  safety  be  removed  to  a 
private  family,  if  she  could  be  well  cared 
for,  and  might  recover,  is  of  "sufficient  abili- 
ty," within  the  meaning  of  the  statute. 
c5hapin  v.  McCurdy,  81  N.  E.  652,  053,  190 
Mass.  63  (citing  Templeton  v.  Stratton,  128 


Mass.  137).  And  one  whose  guardian  has 
$890  on  deposit  in  a  savings  bank  is  of  "suf- 
ficient ability,"  within  the  meaning  of  the 
statute.  Chapin  v.  Kelly,  81  N.  E.  653,  196 
Mass.  66. 

SUFFICIEKT  BOND 

As  used  in  Code,  §  2450,  providing  that, 
where  a  statement  of  consent  to  the  sale  of 
intoxicating  liquors  has  beeh  filed,  an^'  citi- 
zen, on  filing  a  "sufficient  bond"  for  costs, 
may  file  a  general  denial  as  to  the  statement, 
and  on  being  given  notice  thereof  the  persons 
who  filed  the  statement,  shall  file  with  the 
city  clerk  bond  conditioned  to  pay  the  costs 
of  the  hearing  in  the  district  court,  in  a  sum 
to  be  fixed  by  the  clerk  of  court,  the  words 
"sufficient  bond"  mean  an  adequate  one,  and 
have  no  reference  to  the  conditions  to  be  em- 
bodied in  the  instrument.  A  fair  construction 
of  the  statute  is  that  a  penalty  in  the  first  of 
the  two  bonds  provided  for  therein  should  be 
fixed  by  the  clerk  of  court,  and  the  bond  filed 
with  and  approved  by  him.  Lemen  v.  Drexel, 
132  N.  W.  184,  187,  152  Iowa,  144. 

SUFFICIENT  CASE  FOR  JURY 

The  words  "sufficient  case  for  the  jury," 
in  the  statute  authorizing  the  granting  of  a 
nonsuit  when  the  plaintiff  fails  to  prove  a 
"sufficient  case  for  the  jury,"  are  not  meant 
as  words  of  limitation  as  to  cases  which  are 
tried  only  before  a  jury,  but  they  are  meant 
to  be  a  guide  to  the  court  as  a  statutory  test 
of  the  sufficiency  of  the  evidence;  and  hence 
the  court's  right  to  grant  a  nonsuit  extends 
to  equity  cases,  and  is  not  limited  to  those 
only  which  are  triable  to  a  jury.  McCafferty 
V.  Flhin,  107  Pac.  225,  226,  32  Nev.  269 
(quoting  Burch  v.  Southern  Pac.  Co.,  104 
Pac.  225,  32  Nev.  75,  Ann.  Cas.  1912B,  1166). 

SUFFICIENT  CAUSE 

See,  also.  Probable  Cause. 

The  words  "sufficient  cause,"  as  used  in 
a  benefit  certificate,  providing  that  the  secre- 
tary of  the  medical  board  of  the  order  shoald 
have  power  to  reconsider  any  meilical  exam- 
ination within  six  months  after  passing  the 
same,  and,  if  there  be  sufficient  cause  which 
existed  at  the  time  of  the  examination  to 
have  rejected  it,  he  might  reject  It,  where- 
upon the  assured  should  cease  to  be  a  benefi- 
ciary member  of  the  order,  means  more  than 
a  sufficient  reason.  They  mean  such  a  state 
of  things,  as  distinguished  from  such  as 
might  in  reason,  but  would  not  in  fkct,  lead 
to  a  rejection.  Gilroy  v.  Supreme  Court,  I. 
O.  F.,  67  Atl.  1037,  1038,  75  N.  J.  Law,  684, 14 
L.  R.  A.  (N.  S.)  632. 

Where  creditors  of  a  decedent's  estate 
presented  judgments  as  claims  against  the 
estate,  and  assumed  that  the  burden  of  proof 
was  on  the  next  of  kin  to  show  that  the 
judgments  were  not  within  the  class  excepted 
from  the  operation  of  the  discharge  in  bank- 
ruptcy, the  error  in  such  assumption  was  not 
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"sufficient  cause"  within  Code  Ciy..  Proc.  | 
2481,  subd.  6,  for  opening  a  decree  settling 
the  administrator's  account.  In  re  Peter- 
son's Estate,  124  N.  Y.  Supp.  907,  909,  68 
Misc.  Rep.  10. 

Am  legal  eaiuie 

A  statute  authorizing  the  removing  of  an 
officer  for  "sufficient  cause,'*  including  lAca- 
pacltj'  and  official  misbehavior,  contemplates 
a  cause  relating  to  the  administration  of  his 
office,  affecting  the  rights  and  interests  of  the 
public.  Lancaster  v.  Hill,  71  S.  E.  731,  782, 
136  Ga.  405,  Ann.  Cas.  1912C,  272. 

Probable  cause  synonyinoiis 

Under  Pen.  Code,  §  872,  providing  that  if 
it  appears  from  the  examination  that  a  public 
offense  has  been  committed,  and  there  is  suf- 
ficient cause  to  believe  defendant  guilty,  the 
magistrate  must  issue  the  commitment,  evi- 
dence that  accused  on  June  16,  1906,  stated, 
in  the  affidavit  to  secure  registration  as  a  vo- 
ter, that  he  was  bom  In  England,  and  on  Jan- 
uary 31,  1908,  stated,  in  a  similar  affidavit, 
that  he  was  born  in  San  Francisco,  was  suffi- 
cient to  Justify  an  order  of  commitment; 
the  term  "sufficient  cause,"  as  used  in  the 
statute  being  equivalent  to  the  term  "proba- 
ble cause,"  as  used  In  the  habeas  corpus  act. 
Pen.  Code,  1 1487.  People  v.  Coombs,  98  Pac. 
686,  687,  9  Cal.  App.  262 

8UFFICIEMT  OONSIDEBATIOlf 

A  duebill;  Issued  to  the  holder  of  an  or- 
der for  the  payment  of  money  for  his  services 
by  the  drawee  of  the  order  In  part  payment 
thereof.  Is  supported  by  "sufficient  consider- 
ation," under  Civ.  Code,  §§  2100,  2161,  relat- 
ing to  "good  consideration,"  since,  the  trans- 
action amounting  to  an  assignment  of  the 
order,  tlie  payee  of  the  order  lost  his  right  to 
a  statutory  lien  for  his  services,  and  the 
drawee  (the  maker  of  the  duebill)  gained  the 
benefit  of  its  waiver.  Parnell  v.  Davenport, 
93  Pac.  939,  940,  36  Mont.  571. 

An  agreement  to  extend  the  time  for 
payment  of  a  debt  is  ample  consideration 
within  Negotiable  Instruments  Law,  §§  25, 
27,  for  an  agreement  in  a  collateral  note 
that  notes  pledged  may  be  held  to  secure  any 
other  debt.  American  Nat.  Bank  v.  J.  S. 
Minor  &  Son,  135  S.  W.  278,  280,  142  Ky.  792. 

SUFFICIENT  DEED 

See  Good  and  Sufficient  Deed ;  Good  and 
Sufficient  Quitclaim  Deed. 

SUFFICIENT  DESCRIPTION 

See   Describe — ^Description. 

The  provision  of  Pol.  Code,  §  3650,  subd. 
2,  providing  that  land  must  be  listed  for 
taxation  by  township,  range,  section,  and, 
when  such  land  is  not  a  congressional  divi* 
sion  or  subdivision  by  metes  and  bounds  or 
other  description  "sufficient  to  identify"  it, 
Implies  that  evidence  may  be  received,  not 


for  the  purpose  of  helping  out  a  defective  de- 
scription or  to  show  the  intention  with  which 
it  was  made  or  to  resolve  an  ambiguity  in  its 
terms,  none  of  which  things  can  be  done,  but 
to  show  the  sufficiency  of  the  description  and 
apply  the  description  given  to  the  surface  of 
the  earth.  Balrd  v.  Monroe,  89  Pac.  352,  357, 
150  Cal.  560  (quoting  Best  v.  Wohlford,  78 
Pac.  293,  144  Cal.  733). 

SUFFICIENT  EVIDENCE 

See   Sustained    by    Sufficient   Evidence. 

"Sufficient  evidence"  is  defined  to  be  such 
evidence  as  in  amount  is  adequate  to  Justify 
the  court  or  Jury  in  adopting  the  conclusion 
in  support  of  which  it  is  adduced.  United 
States  V.  Detroit  Timber  &  Lumber  Co.,  124 
Fed.  303,  402  (citing  Walker  v.  Collins,  59 
Fed.  70,  8  C.  C.  A.  1,  and  quoting  Cent  Diet). 

An  instruction,  in  a  civil  action,  that 
plaintiff  was  required  to  establish  his  case 
to  the  satisfaction  of  the  Jury  was  error, 
since  the  Jury  might  find  for  plaintiff  if  they 
believed  from  the  preponderance  of  the  evi- 
dence that  he  was  entitled  to  recover;  "satis- 
factory evidence"  or  "sufficient  evidence" 
meaning  the  amount  of  proof  which  ordina- 
rily satisfies  an  unprejudiced  mind  beyond  a 
reasonable  doubt.  Brewer  v.  Doose  (Tex.) 
146  S.  W.  323,  324  (citing  7  Words  and  Phras- 
es, p.  6335). 

In  proceedings  to  have  the  name  of  a 
certain  person  stricken  from  the  enrollment 
book  of  an  election  district,  affidavits  support- 
ing the  application,  which  stated  that  such 
person  was  not  a  qualified  elector  of  the  dis- 
trict in  which  the  enrollment  was  made,  that 
he  had  removed  from,  and  no  longer  resided 
at,  the  address  at  which  he  was  enrolled  as 
residing,  that  he  did  not  reside  there,  nor  in 
such  election  district,  at  the  time  of  the  mak- 
ing of  the  affidavits,  and  that  his  then  ad- 
dress was  unknown,  were  not  "sufficient  evi- 
dence" to  authorize  a  court  in  striking  out 
such  elector's  name  under  subdivision  11  of 
section  3  of  the  primary  election  law  (chapter 
179,  p.  332,  of  the  Laws  of  1898,  as  amended 
by  chapter  350,  p.  900,  of  the  Laws  of  1904). 
authorizing  and  requiring  such  action  on 
proof  consisting  of  "sufficient  evidence"  of 
the  elector's  removal  from  the  election  dis- 
trict, where  they  did  not  show  that  either 
affiant  was  the  lessee.  Janitor,  or  proprietor 
of  the  honse  from  which  the  elector  enrolled, 
or  in  a  position  to  know  the  facts  set  forth. 
In  re  Dalessandro,  81  N.  B.  1163,  188  N.  T. 
585. 

The  word  "sufficiency,"  in  the  rule  that 
a  finding  on  conflicting  evidence  will  be  ad- 
hered to  if  supported  by  sufficient  evidence, 
means  sufficient  in  the  mind  of  the  reviewing 
court.  Faulkner  v.  Simms,  94  N.  W,  113, 
115,  68  Neb.  295. 

SUFFICIENT  FENCE 

See  Legal  and  Sufficient  Fenca 
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SUFFICIENT  6ROITIIBS 

The  words  "suflSdent  grounds,"  as  used 
In  the  statute  regulating  the  practice  in 
granting  writs  of  ne  exeat,  mean  grounds 
sufficient  under  the  principles  of  the  common 
law,  and  no  grounds  are  sufficient,  under 
those  principles,  unless  it  appears  that  the 
party  is  a  debtor.  Davidor  v.  Rosenberg,  109 
N.  W.  925,  926, 130  Wis.  22.  118  Am.  St  Rep. 
986. 

SUFFIOIEMT  INSTRUCTIOlf 

"Instructions**  are  "sufficient,"  If,  when 
considered  in  their  entirety  and  not  by  de- 
tachments or  fragments,  they  adequately  pre- 
sent the  issues  in  the  case.  Odlitic  Stone  Co. 
of  Indiana  v.  Ridge,  91  N.  E.  944,  951,  174 
Ind.  558. 


SITFFIOIEirT  SirPPORT 

See  Good  and  Sufficient  Support. 

SUFFICIENT  TITLE 

See  Good  and  Sufficient  Title. 

SUFFICIENT  VALUE 

As  used  in  St  1906,  c.  356,  §  1,  as  amend- 
ed by  St  1910,  c.  460,  providing  that  if  the 
commissioners  on  fish  and  game  determine 
that  the  fish  or  fisheries  of  any  brook  or 
stream  are  of  sufficient  value  to  warrant  the 
prohibition  or  regulation  of  the  discharge 
therein  from  sawmills,  and  that  the  dis- 
charge or  sawdust  from  a  particular  mill 
injures  the  fish,  they  may  regulate  or  pro- 
hibit such  discharge,  the  words  "of  sufficient 
value**  mean  of  a  value  sufficient  to  Justify 
the  preservation  and  multiplication  of  the 
fish  in  the  stream,  in  view  of  all  the  circum- 
stances, including  the  location  of  the  stream, 
the  opportunities  afforded  by  it  for  enjoy- 
ment, etc.,  and  do  not  mean  that  it  must  be 
of  sufficient  value  to  Justify  devoting  the 
stream  to  fish  culture,  instead  of  industry. 
Lyman  v.  Commissioners  on  Fisheries  and 
Game,  97  N.  £.  66,  67,  211  Mass.  10. 

SUFFICIENT  WATER  SUPPLY 

In  view  of  the  amendment  of  1905  (Laws 
1905,  c.  339),  a  "sufficient"  supply  of  water 
to  run  the  mills,  etc.,  did  not  mean  the  nat- 
ural fiow  of  the  river,  but  only  "sufficient 
water*'  for  that  purpose  when  the  rights  of 
others  having  property  which  might  be  affect- 
ed by  the  use  of  the  water  were  considered ; 
the  word  "head**  being  used  in  the  original  act 
in  the  sense  of  "reserve,*'  nor  was  it  required 
that  sufficient  water  be  vented  at  any  time 
without  regard  to  the  dam  company's  duty  to 
the  public  of  drivini?  logs  throuj^h  the  dam. 
Milo  Electric  Light  &  Power  Co.  v.  Sebec 
Dam  Co.,  84  Ati.  941,  943, 109  Me.  427. 

SUFFRAGE 

The  right  of  "suifrage'*  includes  the 
right  to  form  political  parties,  and  the  right 
of  each  party  to  have  all  the  machinery,  not 


reasonably  prohibited  by  law,  for  making  its 
organization  effective  as  to  the  policy  of  its 
members  by  electing  officers  in  harmony 
therewith.  State  ex  rel.  McGrael  v.  Phelps, 
128  N.  W.  1041,  1054,  144  Wis.  1,  35  L.  R.  A. 
(N.  S.)  353. 

The  right  of  "suffrage**  is  a  political 
privilege,  and  not  a  vested  or  natural  right, 
and  may  be  limited  by  statute,  except  as 
prohibited  by  the  Constitution.  Russell  v. 
State  ex  reL  Crowder,  87  N.  B.  13,  17,  171 
Ind.  623. 

"Suffrage"  or  the  right  to  vote  Is  not  a 
necessary  incident  of  citizenship,  nor  inherent 
in  each  and  every  Individual,  but  is  the  exer- 
cise of  political  power,  which  may  be  confer- 
red, modified,  or  withdrawn  by  the  people, 
in  the  exercise  of  their  sovereign  wilL  Solon 
V.  State.  114  S.  W.  349,  353,  54  Tex.  Cr.  R. 
261  (citing  15  Cyc.  p.  280;  Cooley,  Const 
Lim.  752;  Anderson  v.  Baker,  23  Md.  531; 
State  ex  rel.  Attorney  General  v.  Dillon,  14 
South.  383,  32  Fla.  545,  22  L.  R.  A«  124). 

At  primavy 

A  party  primary  election  law  1b  not  ren- 
dered unconstitutional  because  the  right  of 
"suffrage**  at  the  primary  is  made  dependent 
upon  the  assertion  of  a  partisan  belief  by 
the  elector  and  because  such  election  regula- 
tions forbid  an  elector  from  voting  who  be- 
longs to  no  political  party.  State  v.  Flaher- 
ty, 136  N.  W.  76,  78,  23  N.  D.  313,  41  Li  R.  A. 
(N.  S.)  132. 

SUGAR  CANDY 

So-called  dragees,  small  round  bodies 
with  a  silver  coating,  which  are  composed  of 
sugar  and  starch,  and  are  used  by  bakers  for 
decorating  cakes,  and  to  some  extent  by  con- 
fectioners, are  not  "sugar  candy"  or  "con- 
fectionery," within  the  meaning  of  the  Tariff 
Act,  but  are  dutiable  as  articles  in  part  of 
silver.  La  Manna,  Azema  &  Farnan  v.  United 
States,  154  Fed.  955,  956  (citing  Seeberger  v. 
Schlesinger,  14  Sup.  Ct  729,  152  U.  S.  581, 
587,  38  L.  Ed.  500). 

SUGGEST 

See  False  Suggestion  of  Material  Fact 

•*  'Suggestion'  of  a  compound  or  prepare 
tion  is  an  entirely  different  thing  from  such 
an  origination  or  discovery  of  a  process  for 
making  the  compound  as  would  entitle  the 
discoverer  to  letters  patent  for  the  process.*' 
Where  defendant's  assignor  agreed  with 
plaintiff  to  manufacture  and  sell  proprietary 
medicines  suggested  by  plaintiff,  and  he  con- 
veyed to  defendant's  assignor  and  a  firm 
formed  by  him  all  his  right  and  title  to  cer- 
tain formulae,  in  consideration  of  an  agreed 
royalty  on  sales,  and  the  contract  was  sub- 
sequentiy  modified  as  between  plaintiff  and 
defendant,  by  which  defendant  agreed  to  pay 
a  royalty  on  all  sales  of  the  preparations 
'  "suggested"    by   plaintiff  and   bearing  his 
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name,  plaintiff  was  entitled  to  royaltlee  on  all 
the  preparations  whicb  were  then  or  there- 
after sold  by  defendant  as  plalntUTs  prepara- 
tions, though  he  might  not  have  invented  or 
discovered  the  process  for  making  them. 
Barclay  y.  Oharles  Roome  Parmele  €k>.,  61 
Atl.  715,  718,  70  N.  J.  Eq.  216. 

SUI  JURIS 

See  Non  Sul  Juris. 

a 

The  word  "sni  Juris,"  as  used  in  an  in- 
struction in  a  personal  injury  suit,  submitting 
it  to  the  jury  to  determine  whether  or  not  the 
person  Injured,  who  was  under  six  years  of 
age,  was  sui  Juris,  means  that  the  child  was 
of  sufficient  age  and  discretion  to  care  for 
his  own  safety,  and  render  it  prudent  to  per- 
mit him  to  be  about  alone.  Kostenbaum  y. 
New  York  City  B.  Co.,' 105  N.  T.  Supp.  65, 
67,  120  App.  Dlv.  160. 

SUICIDE 

See  Commit  Suicide;  Contemplated  Sui- 
cide. > 

See,  also,  Felo  de  Se ;  Self -Destruction ; 
Yohintary  Self-Destruction. 

''Suicide*'  in  law  is  the  act  of  taking 
one's  own  life  yoluntarily  and  intentionally 
-Hself-murder.  Sampson  y.  Ladles  of  Mac- 
cabees of  the  World,  131  N.  W.  1022,  1024,  80 
Neb.  641;  Coyerston  y.  Connecticut  Mut. 
Life  Ins.  Co.,  6  Fed.  654,  655. 

The  meaning  of  the  term  '*suicide"  at 
the  common  law  is  that  one  who,  being  of 
years  of  discretion  and  sound  mind,  destroys 
himself.  The  act  consists  in  designedly  de- 
stroying one's  life.  Rudolph  y.  United  States 
ex  rel.  Stuart,  36  App.  D.  C.  379,  385 ;  Plunk- 
ett  V.  Supreme  Conclave,  Improved  Order  of 
Heptasophs,  55  S.  E.  0, 10, 105  Va.  648. 

"In  the  eye  of  the  law,  the  taking  of 
life  by  an  insane  person,  whether  it  be  his 
own  or  that  of  some  other  person,  is  not  an 
act  for  which  he  is  responsible.  In  the  Cen- 
tury Dictionary  a  'suicide'  is  defined  to  be 
one  who  commits  suicid6;  at  common  law 
one  who,  being  of  the  years  of  discretion  and 
sound  mind,  destroys  himself;  and  the  act 
itself  is  defined  to  be  designedly  destroying 
one*s  own  life.  To  constitute  'suicide*  at 
common  law,  the  person  must  be  of  years  of 
discretion  and  of  sound  mind."  The  Penal 
Code  defines  "suicide"  as  the  intentional  tak- 
ing of  one's  life.  The  benefit  laws  of  a  mu- 
tual benefit  association  provided  that,  if  any 
member  committed  "suicide,"  such  act  avoid- 
ed all  rights  under  his  certificate  except  that 
the  executive  committee  of  the  association 
should  pay  the  beneficiary  a  certain  reduced 
amount  according  to  other  subdivisions  of  the 
section,  one  of  which  declared  that,  if  the 
member  committed  "suicide"  within  one  year 
from  the  date  of  his  certificate,  the  benefi- 
ciary should  receive  one-twentieth  of  the 
amount  thereot    The  association  was  liable 


for  the  fall  amount  of  its  oertiflcate  issued 
to  a  member  who  died  from  strangulation  oc- 
casioned by  hanging  h^self  while  being  in- 
sane; Bhe  being  incapable  of  an  intent  to 
take  her  life.  Ifanch  y.  Supreme  Tribe  of 
Ben  Hur,  91  K.  Y.  Supp.  367»  369,  100  App. 
Dlv.  49  (quoting  and  adopting  definition  In 
Weber  v.  Supreme  Tent  of  Knights  of  Mae- 
cabees  of  the  World,  65  N.  B.  258,  172  N.  X. 
490,  92  Am.  St.  Rep.  753). 

"Suicide"  includes  the  moral  element  of 
self-destruction,  while  an  insane  person  may 
kill  himself  without  the  presence  of  such 
moral  element  Gavin  v.  Des  Moines  Life 
Ins.  Co.,  126  N.  W.  906,  908,  149  Iowa,  162. 

.  In  an  action  on  a -life  policy,  the  law 
never  presumes  ''suicide"  from  the  fact  of 
self-destruction.  Mutual  Life  Ins.  Co.  y. 
Durden,  72  S.  E.  295,  297,  9  Ga.  App.  797. 

As  oriiue 

See  Crime. 


Die  by  one's  ova  Hand  ayiionyiaioiu 

**  'Die  by  his  own  hand,'  'die  by  suicide,' 
and  'commit  suicide'  are  synonymous  with 
'voluntary  suicide.*"  Campbell  v.  Order  of 
Washington,  102  Pac.  410,  412,  53  Wash.  898 
(quoting  and  adopting  definition  in  Grand 
Legion  of  Select  Knights  v.  Komeman,  63 
Pac.  203,  10  Kan.  App.  577). 

The  word  "suicide"  and  the  words  ''to 
die  by  his  own  hand,"  or  "by  his  own  act,** 
or  "to  take  his  own  life,"  mean  the  same 
thing,  and  convey  the  idea  of  voluntary,  in* 
tentional  self-destruction.  A  provision  in  a 
life  insurance  policy  to  the  effect  that,  if  the 
insured,  "whether  sane  or  insane,  die  by  hi» 
own  hand,'*  the  policy  shall  be  null  and  void 
is  valid;  and  its  breach  renders  the  policy 
void,  unless  the  assured  was  in  such  a  state 
of  mind  as  to  be  unconscious  of  the  physical 
nature  of  the  act  of  self-destruction.  In  the 
absence  of  any  proof  as  to  his  insanity,  all 
the  presumptions  are  in  favor  of  his  sanity 
and  of  his  consciousness  of  the  character  of 
the  act  which  he  committed.  Dicker  son  v. 
Northwestern  Mut  Life  Ins.  Co.,  65  N.  E3. 
694,  696,  200  111.  270  (citing  Grand  Lodge,  In- 
dependent Order  of  Mutual  Aid,  v.  Wieting, 
48  N.  E.  59,  1G8  111.  408,  61  Am.  St.  Rep.  123 ; 
Supreme  Lodge,  Order  of  Mutual  Protection, 
v.  Gelbke,  64  N.  E.  1058,  198  111.  365;  Mu- 
tual Life  Ins.  Co.  v.  Terry,  82  U.  S.  [15  Wall.] 
580,  21  L.  Ed.  236 ;  Bigelow  v.  Berkshire  L. 
Ins.  Co.,  93  U.  S.  284,  23  L.  Ed.  918;  Home 
Benefit  Ass'n  v.  Sargent,  12  Sup.  Ct  832, 
142  U.  S.  691,  35  L.  Ed.  1160). 

The  word  "suicide,"  as  used  in  a  mutual 
benefit  certificate  declaring  that  no  benefit 
shall  be  paid  on  the  death  of  a  member  who 
shall  commit  suicide  within  five  years  from 
and  including  the  date  of  his  initiation, 
means  voluntary,  intentional  self-destruction, 
and  does  not  bar  a  recovery  if,  when  the  de- 
ceased took  his  life,  he  was  so  affected  with 
insanity  as  to  be  unconscious  of  the  act  or 
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of  the  ph^lcal  effect  thereof,  or  was  driven 
to  the  commission  of  the  fatal  act  by  an  in- 
sane impulse  which  he  had  not  the  power  to 
resist.  Supreme  Council  of  Boyal  Arcanum 
V.  Pels,  70  N.  B.  697,  698,  209  lU.  33. 

As  deliberate  or  Tolnntary  flelf-killins 

When  the  reasoning  faculties  of  insured 
are  so  impaired  that  he  does  not  understand 
the  consequences  of  the  act  he  is  about  to 
commit  when  taking  his  own  life,  or  if  he  is 
impelled  thereto  by  an  insane  Impulse  which 
he  has  not  the  power  to  resist,  such  death  is 
not  **8uicide,"  within  the  provisions  of  a 
benefit  certificate  making  it  void  if  death  is 
so  caused.  Knapp  v.  Order  of  Pendo,  79  Pac. 
209,  210,  36  Wash.  601. 

If  one  in  a  fit  of  delirium  or  other  con- 
dition of  irresponsibility,  without  intention  to 
take  his  own  life,  does  some  act  from  which 
his  death  ensues,  such  death  is  by  "accident," 
not  by  "suicide."  Cady  v.  Fidelity  &  Casu- 
alty Co.  of  New  York,  113  N.  W.  967,  970,  134 
Wis.  322,  17  L.  R.  A.  (N.  S.)  260. 

As  intentional  injnry 

See  Intentional  Injury. 

Self-killine  by  accident  or  mistake 

The  phrase  '*self -destruction  or  suicide,*^ 
as  used  in  a  certificate  of  membership  in  a 
benefit  association,  declaring  that  the  con- 
tract for  benefits  does  not  include  assurance 
against  self-destruction  or  suicide,  whether 
the  member  be  sane  or  insane,  does  not  pre- 
vent a  recovery  on  the  certificate  where  the 
member's  death  was  due  to  his  voluntary  tak- 
ing of  carbolic  add,  not  with  intent  to  cause 
death,  but  to  frighten  his  wife  into  giving 
him  money.  Courtemanche  v.  Supreme 
Coiu^t,  I.  O.  O.  F.,  98  N.  W.  749,  750,  136 
Mich.  30,  64  L.  B.  A.  668,  112  Am.  St  Bep. 
345. 

Self-killing:  while  insane 

"Suicide,"  being  the  intentional  killing  of 
one's  self,  could  not  be  predicated  of  the-^ct 
of  an  insane  person,  which  must  be  regarded 
as  involuntary,  and  not  really  his  act.  Jar- 
nagin  v.  Travelers'  Protective  Ass'n  of  Amer- 
ica, 133  Fed.  892,  895,  66  C.  0.  A.  622,  68  L.  R. 
A.  499. 

While  Civ.  Code  1910,  §  2500,  provides 
that  death  of  insured,  by  "suicide"  releases 
an  insurer  from  the  obligation  of  the  con- 
tract, yet  every  act  of  self-destruction  is  not 
suicide  within  the  rule,  since  in  law  self- 
destruction  as  a  result  of  insanity  is  not 
suicide.  Fraternal  Relief  Ass'n  v.  Kdwards, 
70  S.  E.  265,  267,  9  Ga.  App.  43. 

In  Civ.  Code  1910,  §  2500,  providing  tbat 
death  by  suicide  releases  the  insurer  from  the 
obligation  of  his  contract,  *'suicide"  is  inten- 
tional self-destruction  by  one  who  is  sane; 
an  accidental  act  or  one  by  an  insane  person 
not  being  legally  suicide.  Mutual  Life  Ins. 
Co.  of  New  York  v.  Durden,  72  S.  B.  295, 
297,  9  Ga.  App.  797. 


A  beneficiary,  suing  on  a  fraternal  bene- 
fit certificate  stipulating  that  the  member 
committing  suicide  shall  forfeit  all  benefits 
which  his  beneficiary  would  otherwise  have, 
and  providing  that  on  It  being  established 
that  the  member  was  a  lunatic,  and  recognis- 
ed as  such,  and  the  secretary  of  the  order 
notified  thereof,  his  suicide  shall  not  operate 
as  a  forfeiture  of  the  benefits,  and  that  the 
burden  of  proof  shall  be  on  the  beneficiary, 
mu.st,  on  showing  that  the  member  committed 
suicide,  prove  that  he  was  at  the  time  a  luna- 
tic, and  prior  thereto  recognized  as  such; 
the  word  '^suicide"  including  an  act  commit- 
ted by  any  one,  whether  sane  or  insane, 
though  ordinarily  the  word  when  used  in  a 
contract  of  insurance  does  not  Include  a 
case  of  suicide  by  an  insane  person.  Schack 
V.  Supreme  Lodge  of  Fraternal  Brotherhood, 
99  Pac.  989,  990,  9  Ca^I.  App.  584. 

SUICIDE,  SANE  OR  INSANE 

When  a  contract  of  life  insurance  pro- 
vides that  the  policy  shall  be  void  if  insured 
shall  commit  "suicide^'  within  a  certain  time, 
whether  at  the  time  of  committing  suicide 
the  insured  shall  be  either  sane  or  insane,  the 
meaning  is  that,  regardless  of  his  sanity  or 
insanity,,  the  voluntary  self-destnictiott  of  the 
insured  within  the  time  set  out»'  shall  invali- 
date the  policy.  Jenkins  v.  National  Union, 
45  S.  E.  449,  450,  118  Ga.  587. 

The  term  "death  by  suicide,  sane  or  in- 
sane," does  not  include  death  by  the  act  of 
the  assured,  without  any  mental  purpose  of 
self-destruction.  Cady  v.  Fidelity  &  Casual- 
ty Co.  of  New  York,  U3  N.  W.  967,  970,  134 
Wis.  322,  17  L.  R.  A.  (N.  S.)  260. 

SUIT 

See  Civil  Action — Case — Suit— etc.;  Class 
Suit;  Costs  of  Suit;  Creditors'  Suit: 
In  Suit;  MultipUcity  of  Suits;  Orig- 
inal Suit;  Party  to  Suit  or  Proceed- 
ing; Prior  Suit;  Purposes  of  Suit; 
Stockholder's  Suit;  Time  of  Suit 

Action  or  suit*  inter  partes,  see  Action 
Inter  Partes. 

Any  and  all  suits,  see  Any. 

Any  suit,  see  Any. 

Recover  by  suit,  see  Recover — Recovery. 

A  **suit"  is  a  prosecution  of  some  de- 
mand in  a  court  of  Justice.  Myers  v.  State, 
105  S.  W.  48,  50,  47  Tex.  Civ.  App.  336. 

"  *Suit*  is  a  general  term  denoting  any 
legal  proceeding  of  a  civil  kind."  In  re  Oliv- 
er's Guardianship,  83  N.  E.  ^dH,  796,  77  Ohio 
St.  474. 

"A  'suit  at  law'  is  a  contest  between  two 
parties  in  the  court  of  justice;  the  one  seek- 
ing and  the  other  withholding  the  thing  in 
contest"  Monmouth  Inv.  Co.  v.  Means,  151 
Fed.  159,  163,  80  C.  C.  A.  527  (quoting  and 
adopting  detinition  in  Pearson  v.  Nesbit,  12 
N.  C.  315,  17  Am.  Dec.  569). 
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A  "suit**  l8  the  pursuit  in  a  court  of  jus- 
tice of  the  remedy  to  wliich  the  party  by  rea- 
son of  the  existence  of  the  supposed  facts  be- 
lieves himself  to  be  entitled.  Baltimore  &  O. 
R.  Co.  V.  Larwill,  93  N.  E.  619,  621,  83  Ohio 
St  108,  34  L.  R.  A.  (N.  S.)  1195. 

"A  *suit'  is  *any  proceeding  for  the  pur- 
pose of  obtaining  such  remedy  as  the  law 
allows.*  **  State  ex  rel.  West  v.  McCaflPerty, 
105  Pac.  992,  997,  25  Okl.  2  (quoting  Book- 
waiter  V.  Conrad,  39  Pac.  573,  851,  15  Mont. 
464). 

The  word  "suit"  is  of  comprehensive 
signi^cation  and  applies  to  any  proceeding  in 
a  court  of  Justice  in  which  a  person  pursues 
a  remedy  which  the  law  affords  him  for  the 
redress  of  an  injury,  or  the  recovery  of  a 
right,  and  it  includes  both  actions  and  pro- 
ceedings. In  re  Sherill,  81  N.  B.  124,  135, 
188  N.  Y.  185,  117  Am.  St.  Rep.  841. 

Though  the  Code  abolished  the  common- 
law  distinctions  between  suits  and  actions 
and  did  away  with  the  name  suits,  a  "suit" 
now  is  either  an  action  or  a  proceeding  in 
the  nature  of  an  action  in  court  In  re  Mil- 
waukee Light,  Heat  &  Traction  Co.,  125  N. 
W.  908,  905,  142  Wis.  424,  27  L.  R.  A.  (N.  S.) 
567,  20  Ann.  Cas.  707. 

Ordinarily  the  term  "suit"  is  applied  to 
any  proceeding  in  a  court  of  Justice  by  which 
one  pursues  that  remedy  which  the  law  af- 
fords him,  but  it  is  not  always  essential  that 
the  proceedings  should  be  originally  institut- 
ed in  a  court.  Cass  County  v.  Sarpy  County, 
119  N.  W.  686,  686,  83  Neb.  435  (citing  7 
Words  and  Phrases,  p.  6769). 

Strictly  speaking,  under  the  code  prac- 
tice, "we  have  no  such  thing  as  'suits,*  al- 
though we  commonly  use  that  term.  We 
have  only  actions  and  special  proceedings. 
What  were  formerly  denominated  'suits  in 
equity'  and  'actions  at  law*  are  now  denom- 
inated ^civil  actions.'"  State  ex  rel.  Risch 
V.  Board  of  Trustees  of  Policemen's  Pension 
Fund,  98  N.  W.  954,  959,  121  Wis.  44. 

A  "suit*'  or  "action"  being  "the  lawful 
demand  of  one's  right  in  a  court  of  Justice" 
(quoting  Words  and  Phrases,  vol.  1,  p.  129), 
while  a  "complaint"  is,  under  B.  &  C.  Comp. 
§  67,  a  concise  statement  of  the  facts  consti- 
tuting the  cause  of  action,  the  dismissal  of 
the  complaint  on  sustaining  a  demurrer 
thereto  does  not  necessarily  discharge  the 
demand  so  as  to  terminate  the  action  and 
permit  an  appeal  from  the  order  of  dismissal. 
Oiant  Powder  Co.  ▼.  Oregon  Western  Ry.  CJo., 
103  Pac.  501,  502,  54  Or.  325. 

St.  1907,  c.  290,  effective  April  13,  1907, 
relating  to  the  dissolution  of  certain  corpora- 
tions, provided  (section  2)  that  nothing  in 
the  act  should  affect  any  suit  pending  by  or 
against  any  corporation  mentioned  in  the 
first  section  thereof.  Held,  that  the  word 
'*sult,**  as  used  in  such  section,  included  every 
proceeding  In  a  court  of  Justice  by  which  a 


person  might  pursue  a  remedy  afforded  by 
law,  including  an  action  at  law,  and  that  the 
word  "pending"  was  descriptive  of  the  action 
from  the  date  of  the  writ,  so  that,  the  writ 
in  a  suit  by  a  corporation  having  been  dated 
April  9,  1907,  the  suit  was  pending,  and  was 
not  abated  by  the  dissolution  of  the  corpora- 
tion under  such  act,  notwithstanding  tl^e  ref- 
erence in  section  1,  to  St  1903,  c.  437,  {{  62, 
53,  continuing  the  corporate  existence  of  dis- 
solved corporations,  for  three  years  only,  to 
prosecute  and  defend  suits.  Worchester  Col- 
or Co.  V.  Henry  Wood's  Sons  Co.,  96  N.  B. 
392,  395,  209  Mass.  105. 

The  word  "suit,"  in  Gen.  Laws,  c  187,  I 
34,  providing  that  on  notice  to  the  proper 
olilcer  of  a  railroad  14  days  previous  to  com- 
mencing a  suit  on  account  of  any  lawful 
claim  against  the  railroad,  if  the  railroad 
neglects  or  refuses  to  pay  the  claim,  and 
plaintiff  recovers  more  than  the  amount  ten- 
dered by  it,  he  shall  also  recover  reason- 
able compensation,  means  a  suit  which  Ui 
prosecuted  to  final  determination,  and  the 
fact  that  a  suit  has  been  commenced  against 
the  railroad  before  the  service  of  the  re- 
quired notice  does  not  preclude  plaintiff  from 
recovering  counsel  fees,  where  he  does  not 
enter  such  suit  in  Court,  but,  after  giving  the 
notice,  institutes  another  suit,  which  he 
prosecutes  to  a  successful  termination. 
Smallwood  v.  New  York,  N.  H.  &  H.  R.  Co., 
59  Atl.  314,  315,  26  R.  I.  461. 

Action  MyjkonjiaoiiM 

The  words  "action"  and  "suit,"  as  used 
in  statutes  of  limitation,  are  generally  syn- 
onymous. Whitfield  V.  Burrell,  118  S.  W. 
153,  166,  64  Tex.  Civ.  App.  567 ;  Jellison  T. 
Swan,  74  Ati.  920,  922,  105  Me.  3*56. 

Rev.  St  1874,  c  68,  §  11,  providing  that 
notice  of  proceedings  by  an  abandoned  spouse 
to  sell  the  property  of  the  delinquent  spouse 
for  family  support  shall  be  given  "as  in  or* 
dinary  actions,"  and  that  anything  done  un- 
der "the  order  or  decree  of  the  court"  shall 
be  valid,  as  if  done  by  the  party  owning  the 
property,  authorizes  service  by  publication 
as  in  chancery,  notwithstanding  the  use  of 
the  word  "action";  that  word  in  a  compre- 
hensive sense  being  synonymous  with  "suit," 
and  being  used  interchangeably  therewith  to 
mean  any  legal  proceeding  in  a  court  for 
the  enforcement  of  a  right,  so  that  the  words 
"ordinary  actions"  did  not  contemplate  per- 
sonal service  as  in  a  strictly  legal  action. 
Brand  v.  Brand,  96  N.  E.  918,  920,  252  111. 
134. 

In  a  legal  sense,  "action,"  "suit,**  and 
"cause"  are  convertible  terms.  Tillamook 
County  .V.  Wilson  River  Road  Co.,  89  Pac. 
958,  959,  49  Or.  309  (citing  Bou v.  Law  Diet. ; 
And.  Law  Diet.);  Messenger  v.  Board  of 
Com'rs  of  Converse  County,  117  Pac.  126, 
130,  19  Wyo.  809. 
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PSFOoeedlas  by  appeal,  error,  or  rerrlew 

As  used  In  the  act  of  separation  of 
Maine  from  Massachusetts,  proyiding  that 
all  rights  and  liabilities  of  all  persons  shall, 
after  said  separation,  continue  the  same  as 
if  said  district  was  still  a  part  of  this  com- 
monwealth in  all  suits  pending,  etc.,  the  term 
**8uits**  included  a  pending  petition  for 
review.  Hobart  v.  Tilton,  1  Me.  (1  Greenl.) 
399. 

AsfleMment  on  corporate  stoek 

A  proceeding  by  the  trustee  of  a  bank- 
rupt corporation  to  have  an  assessment  or- 
dered on  unpaid  stock  is  not  a  "suit"  with- 
in the  meaning  of  Bankruptcy  Act  July  1, 
1898,  c.  541,  S  23b,  30  Stat  552,  but  is  an  ad- 
ministrative proceeding  within  the  jurisdic- 
tion of  a  court  of  bankruptcy,  since  it  does 
not  require  notice  to  nor  the  presence  of  the 
stockholders,  whose  personal  rights  are  not 
involved  but  remain  to  be  determined  in  sub- 
sequent suits  to  collect  the  assessments  if 
made.  In  re  Newfoundland  Syndicate,  196 
Fed.  443,  445. 

Bankruptcy  proceeding 

A  creditor,  who  objects  to  the  discharge 
of  a  bankrupt,  may  prosecute  his  ojbjections 
in  forma  pauperis  by  virtue  of  Act  July  20, 
1892,  c.  209,  27  Stat  252,  which  gives  any 
<dtizen,  entitled  to  commence  "any  *6uit'  or 
'action'  in  any  court  of  the  United  States," 
.such  right  on  making  the  required  showing. 
Objections  to  a  bankrupt's  discharge  are  the 
beginning  of  a  distinct  and  separate  dispute 
and  fall  within  the  accepted  definition  of  a 
"suit"  or  an  "action."  In  re  Gullbert,  154 
Fed.  676,  677  (citing  Words  and  Phrases,  ad 
verba). 

An  application  by  a  trustee  in  bank- 
ruptcy to  open  the  proceeding  on  the  ground 
that  it  had  been  closed  before  the  estate  had 
been  fully  administered  is  not  a  "suit,"  with- 
in Bankr.  Act  July  1,  1898,  c.  541,  §  lid,  30 
Stat  549,  providing  that  suits  shall  not  be 
brought  by  or  against  a  trustee  of  a  bank- 
rupt estate  subsequent  to  two  years  after  the 
estate  is  closed.  In  re  Paine,  127  Fed.  246, 
248. 

Case  lynonymous 

The  word  "suits,"  in  R.  S.  1857,  c.  82, 
{  78,  making  parties  and  oth^r  persoas  in- 
terested in  "suits"  competent  as  witnesses, 
is  not  synonymous  with  the  word  "cases,"  in 
section  83,  excepting  cases  prosecuted  or  de- 
fended by  executors  or  administrators. 
Gunnison  v.  Lane,  45  Me.  165,  166. 

Canee  lynonymous 

As  used  in  the  federal  removal  statute, 
the  words  "suit"  and  "cause"  mean  the  same 
thing.  In  common  usage,  and  very  often  in 
statutes  and  decrees,  the  words  "suit,"  "ac- 
tion," "case,"  and  "cause"  are  used  inter- 
changeably to  indicate  the  same  thing.  As 
defined  by  Bouvier,  a  "cause"  is  "a  contested 
question  before  a  court  of  Justice;   it  is  a 


suit  or  action.'*  Young  v.  Southern  Bell  Tel- 
ephone &  Telegraph  Co.,  55  S.  E.  765,  767,  75 
S.  G.  326,  7  L.  B.  A.  (N.  S.)  501,  9  Ann.  Gas. 
940. 

Condemnation  proeeedinc 

Until  an  appeal  has  been  taken  from  the 
award  filed  by  commissioners  in  condemna- 
tion proceedings  under  the  drainage  statute 
of  Kansas,  the  proceeding  is  in  the  nature  of 
an  inquest  to  determine  damages,  and  is  not 
a  "suit,"  within  the  meaning  of  the  removal 
statute,  and  is  not  removable  Into  a  federal 
court  Kaw  Valley  Drainage  Dist.  v.  Metro- 
politan Water  Go.,  186  Fed.  315,  108  C.  C.  A. 
393;  Kaw  Valley  Drainage  Dist  v.  United 
States  Trust  Go.  of  Kansas  Gity,  Mo.,  186 
Fed.  324,  108  G.  O.  A.  402. 

**The  term  'suit*  is  certainly  a  very  com- 
prehensive one  and  is  understood  to  apply 
to  any  proceeding  in  a  court  of  justice  by 
which  an  individual  pursues  that  remedy 
which  the  law  affords.  Modes  of  proceeding 
may  be  various;  but.  If  a  right  is  litigated 
in  a  court  of  justice,  the  proceeding  by  which 
a  decision  of  the  court  is  sought  Is  a  suit" 
A  proceeding  by  a  railroad  company  to  con- 
demn right  of  way  under  the  statutes  of 
South  Dakota  is  a  civil '.suit,  within  the  fed- 
eral judiciary  act,  and  is  removable  where 
the  requisite  diversity  of  citizenship  exists 
and  the  jurisdictional  amount  is  involved. 
South  Dakota  Gent  B.  Co,  v.  Ghicago,  M.  & 
St  P.  B.  Go.,  141  Fed.  578,  580,  73  G.  G.  A. 
176  (quoting  and  adopting  definition  in  Wes- 
ton V.  Gharleston,  27  U.  S.  [2  Pet]  440,  7  L. 
Ed.  481). 

Proceedinc  1»eforo  state  board 

The  phrase,  "suits  at  common  law  and  In 
equity,"  as  used  in  Judicial  God)B  (Act  March 
3,  1911,  c.  231,  36  Stat  1091),  providing  for 
the  removal  of  causes,  embraces  not  only  or- 
dinary actions  and  suits,  but  includes  all  the 
proceedings  in  the  ordinary  law  and  equity 
tribunals,  as  distinguished  from  proceedings 
in  military,  admiralty,  and  eodeslastical 
courts,  but  does  not  include  a  proceeding  be- 
fore the  board  of  control  of  the  state  of  Ore- 
gon on  a  petition  by  the  users  of  the  water  in 
a  stream  for  an  investigation  to  determine 
the  rights  of  appropriators  as  authorized  by 
Laws  Or.  1909,  p.  319,  in  any  event,  not  during 
the  preliminary  proceedings  before  the  board 
and  prior  to  an  appeal  to  the  courts,  such 
proceeding  being  one  in  the  nature  of  a  hear- 
ing before  executive  or  administrative  offic- 
ers in  the  exercise  of  their  functions  to  regu- 
late and  control  the  use  of  state  waters.  In 
re  Silvies  Biver,  199  Fed.  495,  501. 

Criminal  proseoution 

The  term  *'8uit"  as  used  in  Acta  1905,  pi 
46,  providing  for  the  transfer  of  suits  pend- 
ing in  a  county  or  counties  f  rcmi  which  a  new 
county  has  been  laid  off,  cannot,  without  se* 
rious  strain,  be  construed  to  include  a  crim- 
inal case.    Pope  t.  State,  53  S*  B.  384,  885, 
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124  6a.  801,  UO  Am.  St  Bep.  107,  4  Ann. 
Oas.  551. 

Proceeding  to  dlaooTer  assetg  of  e«tate 

A  prooeedlng  for  the  discoTery  of  assets 
belonging  to  a  decedent's  estate  Is  a  ''suit 
pending/'  within  the  meaning  of  a  statute 
providing  for  the  taking  of  depositions  In  a 
suit  pending,  even  though  the  person  from 
whom  discovery  is  sought  is  charged  with 
embezzlement  of  the  assets.  Ex  parte  Gfel- 
ler,  77  S.  W.  652,  556,  178  Mo.  248. 

Rev.  St  18d9,  §  74  (Ann.  St  1906,  p.  362), 
provides  that,  on  the  filing  of  an  affidavit  al- 
leging cause  to  believe  that  an  administrator 
has  withheld  assets,  the  court  may  cite  and 
compel  him*  to  appear  by  attachment  Sec- 
tion 75  provides  for  the  examination  of  the 
administrator  and  witnesses  on  oath,  pro- 
vided interrogatories  shall  be  filed  and  an- 
swered in  writing  by  the  parties  cited,  and 
sections  77  and  78  (pp.  363,  364)  provide  for  a 
trial  of  the  issues  raised  on  such  interroga- 
tories. Held,  that  such  a  proceeding  was  a 
"suit"  between  the  affiant  and  the  administra- 
tors, and,  where  the  amount  involved  was 
from  $12,000  to  $15,000,  Jurisdiction  of  an 
appeal  from  the  circuit  court  was  in  the  Su- 
preme Court,  and  not  in  the  Court  of  Ap- 
peals. In  re  Clinton's  Estate,  123  S.  W.  1, 
2,  223  Mo.  371. 

I>raliuise  proeeedlac 

A  proceeding  under  the  Farm  Drainage 
Act,  to  establish  a  special  drainage  district 
is  not  a  ''suit  or  proceeding  at  law  or  in 
ehancery,"  within  the  Appellate  Court  Act 
and  the  Practice  Act;  a  "suit  or  proceeding 
at  law"  meaning  one  substantially  conform- 
ing with  the  forms  and  modes  prescribed  by 
common  law,  and  a  *'suit  or  proceeding  in 
chancery"  meaning  one  substantially  conduct- 
ed according  to  the  forms  and  modes  pre- 
scribed by  the  rules  of  chancery.  Hence  an 
appeal  to  or  writ  of  error  from  the  Supreme 
Court  to  review  an  order  of  the  county  court, 
establishing  a  drainage  district,  is  unauthor- 
ized. Myers  v.  Commissioners  of  Newcomb 
Special  Drainage  Dlst,  91  N.  E.  1070,  1073, 
24&  111.  140. 

Election  eoatest 

Const  art.  6,  |  38,  and  Rev.  St.  1899,  I 
4681,  require  all  writs  and  process  to  run 
in  the  name  of  the  state  and  all  writs  to  he 
attested  by  the  clerk  of  the  court  from  which 
they  are  issued.  Const  art.  8,  §  9,  declares 
that  the  trial  of  contested  elections  shall  be 
by  the  courts  of  law,  and  authorizes  the  Gen- 
eral Assembly  to.  designate  the  court  or  Judge 
by  whom  the  contest  shall  be  tried  and  to 
regulate  the  manner  of  trial  and  incidental 
matters.  Rev.  St.  1899,  §  7029,  In  relation 
to  election  contests,  gives  Jurisdiction  to  the 
circuit  courts,  and  provides  for  a  notice  to  be 
given  by  the  contestant  to  the  contestee, 
which  shall  specify  the  grbimds  upon  which 
the  contestant  relies.  Held,  that  a  proceed- 
ing to  contest  an  election  is  not  a  case  or 


*'suit"  whi<A  requires  the  filing  of  a  petition 
in  court,  and  the  suing  out  of  a  writ  of  sum- 
mons running  in  the  name  of  the  state,  and 
a  notice  in  conformity  with  section  7029,  is 
due  process.  State  ex  rel.  Wells  v.  Hough. 
91  S.  W.  905,  911,  193  Mo.  615. 

Ezeoutory  prooess 

A  proceeding,  termed  ''executory  pro- 
cess" in  Xioulslana,  to  seize  and  sell  a  vessel 
under  a  mortgage,  is  a  "suit"  within  Act 
Cong.  Aug.  13, 1888,  c  866, 25  Stat  433,  which 
provides  for  the  removal  of  certain  suits. 
W.  G.  Coyle  &  Ca  v.  Stern,  193  Fed.  582,  585, 
118  C.  C.  A.  450. 

Injimotion 

Where  the  injunction  applied  for  Is  mere- 
ly ancillary  to  the  main  purpose  of  the  •'suit" 
the  suit  Is  not  a  suit  for  injunction  within 
Rev.  St  1895,  art  2996,  providing  that  writs 
for  injunction  shall  be  returnable  to  and  tried 
in  the  county  in  which  defendant  has  his 
domicile.  International  &  G.  N.  R.  Co.  t. 
Anderson  County  (Tex.)  150  8.  W.  289,  248. 

Prooeedini:  to  recoTer  penalty 

"Mie  word  'suit*  is  generally  used  ta 
designate  a  civil  case."  An  action  by  the 
state  for  penalties  imposed  by  the  anti-trust 
act  of  Texas,  declaring  that  corporations 
violating  the  act  shall  be  guilty,  and  when 
convicted,  shall  be  subject  to  penalties  recov- 
erable by  "suit"  where  the  "offense"  is  com- 
mitted, tB  not  a  criminal  prosecution,  within 
the  statute  prescribing  the  time  for  the  insti- 
tution of  criminal  prosecutions,  but  is  a  civil 
suit  Waters-Pierce  Oil  Co.  v.  State,  106  S. 
W.  918,  927,  48  Tex.  Civ.  App.  162. 

Xaw  aotioiui 

The  term  "suit,**  though  frequently  used 
to  include  both  actions  at  law  and  suits  in 
equity,  is  more  appropriately  applied  to  the 
latter.  Mathis  v.  Stevenson,  71  Atl.  267,  268, 
75  N.  X  Eq.  68. 

The  word  "suits"  is  a  very  comprehen- 
sive term,  and  Includes  all  actions  at  law, 
ex  contractu  and  ex  delicto,  and  all  actions 
In  equity.  L.  Bucki  &  Son  Lumber  Co.  v. 
Atlantic  Lumber  Co.,  128  Fed.  332,  340,  63 
C.  C.  A.  62. 

The  word  "suit"  includes  an  action  at 
law  as  well  as  a  proceeding  in  equity  (citing 
7  Words  and  Phrases,  6769),  and  should  be  so 
construed  as  used  in  Judiciary  Act  March  3, 
1875,  c  137,  I  8,  18  Stat.  472,  providing  that 
no  civil  suit  shall  be  brought  by  original  pro- 
cess or  proceeding  in  any  other  district  than 
that  whereof  defendant  is  an  Inhabitant  or 
in  which  he  shall  be  found  at  the  time  of 
serving  such  process  or  commencing  the  suit 
Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  179 
Fed.  556,  558. 

Manflamns  pvoceedlns 

Mandamus  is  a  "personal  action,"  within 
Rev.  Code  1852,  amended  to  1893,  p.  787,  c. 
105,  f  2,  declaring  that  all  personal  actions^ 
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with  specified  exceptions,  shall  snrvlve,  and 
is  a  "suit  at  law,"  within  Const,  art.  4,  f  26, 
providing  that  no  suit  at  law  shall  abate  at 
the  death  of  any  party,  where  the  cause  of 
action  survives.  State  v.  Jessup  &  Moore  Pa- 
per Co.  (Del.)  80  Ati.  350,  351. 

Probate  proceeding 

Under  Rev.  St.  1895,  art.  1889,  subd.  4, 
requiring  the  clerk  of  court  on  an  applica- 
tion for  the  probate  of  a  will  to  cite  all  per- 
sons Interested  In  the  estate  to  appear  and 
contest  the  application  if  they  desire,  a  mar- 
ried woman  who  Is  interested  as  an  helt  in 
the  estate  of  a  decedent  may  contest  the  pro- 
bate of  the  will,  whether  she  is  or  is  not 
Joined  by  her  husband,  since  a  contest  to  pro- 
bate a  will  by  the  heirs  is  not  a  "suit,"  with- 
in the  statute,  In  which  a  wife  must  be 
Joined  by  her  husband.  Pierce  v.  Farrar 
(Tex.)  126  S.  W.  932,  933. 

''The  proceeding  to  establish  or  prove 
the  claim  against  the  executors  is  essentially 
an  Independent  'suit*  Inter  partes  and  not  a 
matter  of  'pure  probate  Jurisdiction.*  "  Farm- 
ers* Bank  of  Cuba  City,  Wis.,  v.  Wright,  158 
Fed.  841,  850  (cltluf:  and  adopting  Brode- 
rick's  Will,  88  U.  S.  [21  Wall.]  503,  22  L.  Ed. 
599;  Farrell  v.  0*Britn,  25  Sup.  Ct  727,  199 
U.  S.  89-110,  50  L.  Ed.  101). 

Writ  of  i^oMbltion 

A  writ  of  prohibition  is  a  'suit."  Weston 
v.  Charleston,  27  U.  S.  (2  Pet.)  449,-^64,  7  L. 
Ed.  481;  Eckerle  ▼.  Wood,  69  S.  W.  45,  46, 
96  Mo.  App.  378. 

Proceeding  in  rem 

"  'Suit*  is  the  following  of  a  person  and 
is  not  only  not  technically,  but  not  even  in 
common  parlance,  applied  to  seizure  or  pro- 
ceedings In  rem."  The  foreclasure  of  a  lien 
is  strictly  a  proceediup  in  rem  and  does  not 
become  In  any  sense  a  suit  until  an  aftidavit 
Is  made.  Weston  v.  Beverly  <S:  McCoUum, 
73  S.  E.  404,  405,  10  Ga.  App.  261  (quoting 
and  adopting  the  definition  In  The  Little 
Ann,  15  Fed.  622). 

Receivership 

A  "suit  actually  commenced  and  pend- 
ing** to  justify  the  appointment  of  a  receiver, 
under  Code,  §  267,  must  be  one  in  which  the 
main  relief  sought  is  independent  of  the  re- 
ceivership, and  the  latter  is  a  purely  ancilla- 
ry remedy.  Vila  v.  Grand  Island  Electric 
Light.  Ice  &  Cold  Storage  Co.,  91  N.  W.  136, 
138,  68  Neb.  222,  63  L.  R.  A.  701,  110  Am. 
St.  Rep.  400,  4  Ann.  Cas.  50  (citing Menhauts* 
&  Manufacturers'  Nat.  Bank  v.  Kent  Circuit 
Judge.  5  N.  W.  627.  43  Mich.  21)G;  State  ex 
rel.  Merriam  v.  Ross,  25  S.  W.  047,  122  Mo, 
456,  23  L.  R.  A.  534:  In  re  Brant,  98  Fed. 
257;  Barber  v.  International  Co.  of  Mexico, 
48  Atl.  758,  73  Conn.  59:i;  State  v.  Union 
Nat  Bank,  44  N.  B.  685, 145  Ind.  537,  67  Am. 
Ht  Rep.  209). 

Scire  facias 

See  Scire  Fadas. 


m 


Sdre  facias^*  is  regarded  in  law  as  an 
action  or  "suit**  McLellan  v.  Lunt,  14  Me. 
254,  258. 

Same— Suit  on  Judgment  diitingnished 

While  scire  facias  to  revive  a  judgment 
is  like  a  "suit**  on  a  judgment  In  respect  to 
parties,  and  In  that  it  requires  a  defense, 
the  judgment  in  the  suit  on  the  judgment  is 
for  the  debt  and  damages,  while  that  on  the 
scire  facias  is  that  plaintiff  have  execution, 
and  until  the  judgment  debt  Is  satisfied  scire 
facias  may  be  prosecuted  at  the  same  time 
as  the  action  on  the  debt,  and  the  pendency 
of  the  scire  facias  does  not  abate  the  suit  on 
the  judgment.  Drennen  v.  Dunn,  52  South. 
313,  314,  166  Ala.  213. 

SUIT  AFFECTING  TITIiE 

See  Affecting. 

SUIT  AGAINST  TH£  STATE 

A  suit  against  an  Individual,  although 
he  be  a  state  otficial,  to  prevent  him  from 
effecting  the  destruction  of  property,  or  the 
impairment  of  property  rights,  under  color 
of  an  unconstitutional  law,  is  not  a  **suit 
against  the  state,"  within  Const  U.  id. 
Amend.  11.  Seaboard  Air  Line  R.  Go.  t. 
Railroad  Commission  of  Alabama^  165  Fed. 
792,  808. 

The-  North  Oarolina  Corporation  Com- 
mission and  the  Attorney  Oeneral  being  spe- 
cially charged  by  Revisal  N.  C.  1905»  H  1066, 
1113,  5380,  and  Laws  1907,  p.  251»  a  217,  i 
2,  with  the  enforcement  of  such  chapter,  a 
suit  against  the  Attorney  General  and  the 
members  of  the  commission  to  restrain  the 
enforcement  of  the  chapter,  and  other  siui- 
ilar  laws,  because  of  alleged  unconstitution- 
ality, was  not  a  "suit  against  the  state,*' 
within  Const.  U.  S.  Amend.  11,  providing 
that  the  judicial  power  of  the  United  States 
shall  not  extend  to  any  suit  against  one  of 
the  United  States  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  a  foreign 
state.  Soutliorn  R.  Co.  v.  McNeill,  155  Fed. 
756,  777. 

A  suit  In  a  federal  court  against  the  North 
Carolina  Corporation  Commission,  the  Attor- 
ney General,  and  Assistant  Attorney  General 
to  enjoin  the  enforcement  of  the  act  of  March 
2,  1907,  the  maximum  passenger  rate  act 
(Acts  1907,  p.  250,  c.  216),  prohibiting  a  rail- 
road company  to  charge  a  passenger  rate  in 
excess  of  2^^  cents  a  mile,  and  imposing  u 
penalty  on  the  railroad  company  for  a  viola- 
tion thereof,  and  declaring  *any  agent  of  the 
railroad  company  violating  the  same  guilty 
of  a  misdemeanor,  is  a  "suit  against  the 
state,**  within  Const  U.  8.  Amend.  11,  de- 
claring that  the  judicial  power  of  the  United 
States  shall  not  extend  to  any  suit  against  a 
state  by  a  dtizeh  of  another  state.  State  ▼. 
Southern  Ry.  Co.,  59  S.  E.  570,  582,  145  N. 
C.  495,  13  li.  R.  A.  (N.  S.)  966. 
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A  suit  against  the  Attorney  General  of  a 
8tate  to  restrain  him  as  an  officer  of  the 
state  from  enforcing  by  civil  actions  an  un- 
constitutional enactment  of  the  Legislature, 
as  therein  directed,  to  the  injury  of  a  private 
citizen  or  corporation  in  a  matter  in  which 
the  state  has  no  pecuniary  interest,  is  not 
a  "suit  against  the  state,"  of  which  a  fed- 
eral court  is  denied  Jurisdiction  by  the 
eleventh  constitutional  amendment  Con* 
solidated  Gas  Co.  y.  New  Tork,  157  Fed.  849, 
882. 

A  suit  in  a  federal  court  to  restrain  the 
Missouri  Secretary  of  State  from  enforcing 
Laws  Mo.  1907,  p.  174,  requiring  him  to  can- 
cel the  license  of  any  foreign  railroad  cor^ 
poration  to  do  business  in  Missouri  in  case  it 
removed  an  action  brought  against  it  to  the 
federal  court,  and  providing,  in  addition,  a 
penalty  of  not  less  than  $2,000  nor  more  than 
$10,000  for  each  offense,  with  disability  to 
again  do  business  within  the  state  for  five 
years,  on  the  ground  that  such  act  was  un- 
constitutional, was  not  a  "suit  against  the 
state,"  within  Const.  U.  S.  Amend.  11,  pro- 
viding that  the  Judicial  power  of  the  United 
States  shall  not  extend  to  any  suit  against 
one  of  the  United  States  by  citizens  of 
another  state,  etc.;  such  an  action  being 
construed  to  be  against  the  state  when  it  in- 
volves only  penalties,  fees,  and  costs,  and 
property  rights  are  not  involved.  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Swanger,  157  Fed.  783, 
789. 

Where  a  state  statute  provides  that  suits 
to  recover  penalties  for  its  violation  shall 
be  brought  in  the  name  of  the  state  by  di- 
rection of  the  Governor,  the  Governor  acts 
thereunder  officially  as  executive  officer  of 
the  state  having  a  discretionary  power,  and 
a  "suit"  to  en>)in  him  from  exercising  such 
power  is  one  ''against  the  state,"  of  which 
a  federal  court  is  without  Jurisdiction  under 
the  eleventh  constitutional  amendment.  Cen- 
tral of  Georgia  R.  Co.  t.  McLeudon,  157 
Fed.  961.  963.  • 

An  action  by  a  university,  whose  lands 
are  exempt  from  taxation,  against  officers 
charged  with  the  duty  of  levying  and  collect- 
ing taxes,  to  restrain  such  officers  from  en- 
forcing taxes  on  improvements  erected  by 
lessees  on  such  exempt  lands,  is  not  a  "suit 
against  the  state,"  so  as  to  exclude  the  Juris- 
diction of  the  federal  courts.  University  of 
the  South  V.  Jetton,  155  Fed.  182,  187. 

A  suit  to  enjoin  the  enforcement  of  a 
state  statute  fixing  railroad  rates  on  do- 
mestic shipments  as  confiscatory  against 
state  officers  specially  charged  by  such  stat- 
ute with  the  duty  of  its  enforcement  is  not 
a  "suit  against  the  state,"  within  the  mean- 
ing of  the  eleventh  constitutional  amend- 
ment. Louisville  &  N.  R.  Co.  v.  Railroad 
Commission  of  Alabama,  157  Fed.  944,  956. 

A  federal  court  which  has  acquired  Ju- 
i'lt:dictioii  of  a  suit  to  enjoin  the  enforce- 


ment ^f  state  statutes  fixing  railroad  rates, 
and  has  under  authority  given  by  such  stat- 
utes themselves  suspended  their  operation 
pending  final  hearing  as  to  their  constitu- 
tionality, has  power  on  an  amended  bill  to 
enjoin  county  solicitors  and  sheriffs  of  the 
state  from  instituting  civil  or  criminal  pro- 
ceedings under  such  suspended  statutes 
against  employes  of  complainant,  which 
would  result  in  irreparable  injury,  and  such 
amended  bill  does  not  convert  the  "suit"  into 
one  "against  the  state,"  within  the  meaning 
of  the  eleventh  constitutional  amendment. 
Louisville  &  N.  R.  Co.  v.  Railroad  Commis- 
sion of  Alabama,  157  Fed.  944,  956. 

A  suit  to  enjoin  state  officers  or  a  state 
commission  from  enforcing  a  state  statute  or 
regulation  fixing  maximum  railroad  rates  is 
not  a  "suit  against  the  state,"  of  which  a 
federal  court  is  prohibited  from  entertaining 
Jurisdiction  by  the  eleventh  constitutional 
amendment;  no  property  or  revenues  of  the 
state  being  affected  by  such  suit.  Perkins 
V.  Northern  Pac.  R.  Co.,  155  Fed.  445,  447. 

A  suit  to  enjoin  the  enforcement  of  an 
order  of  the  Mississippi  railroad  commiS' 
sion,  compelling  a  railroad  company  to  stop 
its  trains  at  a  specified  station,  Is  not  a  "suit 
against  the  state."  Mississippi  R.  CommiS' 
sion  V.  Illinois  Cent.  R.  Co.,  27  Sup.  Ot  90, 
98,  203  U.  S.  335,  51  L.  Bd.  209. 

A  federal  court  is  not  without  Jurisdic- 
tion of  a  suit  to  restrain  the  enforcement  of 
a  state  statute  fixing  railroad  rates,  to  which 
the  officers  of  the  state  who  are  charged  with 
such  enforcement  are  made  parties  defend- 
ant, on  the  ground  that  such  suit  is  in  fact  a 
"suit  against  the  state."  Poor  v.  Iowa  Cent. 
R.  Co.,  155  Fed.  226,  228. 

A  suit  to  comi)el  the  State  Dispensary 
Commission  appointed  to  wind  up  the  affairs 
of  the  State  Dispensary  under  §ess.  Laws 
1907,  p.  835,  No.  402,  to  pay  a  dispensary 
creditor  from  the  trust  funds  held  by  the 
Commission  for  the  liquidation  of  dispen^ 
sary  indebtedness,  was  not  a  "suit  against  the 
state"  within  Const  U.  S.  Amend.  11,  pro- 
viding that  the  Judicial  power  of  the  United 
States  shall  not  extend  to  any  suit  at  law  or 
equity  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another 
state.  Fleischman  Co.  v.  Murray,  161  Fed. 
152. 

A  suit  in  equity  against  Individuals  to 
enjoin  them  as  officers  of  a  state  from  enforc- 
ing an  unconstitutional  enactment  to  the  ir- 
reparable injury  of  the  property  rights  of  the 
complainant  is  not  one  against  the  state 
within  the  meaning  of  the  eleventh  constitu- 
tional amendment;  and  it  is  immaterial 
whether  such  officers  are  specially  charged 
with  the  enforcement  of  the  statute,  or 
whether  such  duty  devolves  on  them  under 
the  general  laws.  Central  of  Georgia  R.  Co. 
V.  Railroad  Commission  of  Alabama,  161  Fed. 
025. 
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A  rait  against  a  state  officer  which  in- 
volves the  pecuniary  interest  of  the  state  to 
refittrain  or  direct  the  action  of  the  officer  in 
a  matter  intrusted  to  his  official  discretion, 
is  a  "suit  against  the  state"  itself,  of  which 
the  national  courts  have  no  jurisdiction,  but 
a  suit  to  enjoin  or  direct  a  state  officer  In  the 
performance  of  an  official  act  which  requires 
the  exercise  of  no  discretion  and  involves  no 
I)ecuniar7  interest  of  the  state,  and  no  vio- 
lation of  a  positive  statute  thereof  indica- 
tive of  its  public  policy,  is  not  a  suit  against 
the  state.  Where  corporations  were  required 
by  statute  to  deposit  securities  with  the  state 
treasurer  to  insure  performance  of  their  con- 
tracts, and  the  corporations  have  become  in- 
solvent, a  suit  by  creditors  entitled  to  the 
benefit  of  the  securities  to  require  the  state 
treasurer  to  turn  the  same  over  to  receivers, 
to  be  disposed  of  for  the  benefit  of  com- 
plainants and  all  others  entitled  to  share 
therein,  is  not  a  **suit  against  the  state." 
Morrill  V.  American  Reserve  Bond  Co.  of 
Kentucky,  151  Fed.  305,  308. 

A  suit  against  state  officers  to  enjoin 
them  from  enforcing  a  tax  alleged  to  be  in 
violation  of  the  federal  Constitution  is  not 
a  "suit  against  a  state,"  within  the  prohibi- 
tion of  the  eleventh  amendment  to  the  fed- 
eral Constitution.  Gunter  v.  Atlantic  Coast 
Line  R.  Co.,  26  Sup.  Ot  252,  256,  200  U.  S. 
273,  50  L.  Ed.  477. 

A  suit  against  the  members  of  a  state 
railroad  commission  and  the  prosecuting  at- 
torney for  a  district  of  the  state  to  enjoin  the 
enforcement  of  an  order  made  by  the  com- 
mission which  is  unconstitutional  and  with- 
out authority  of  law  is  not  a  "suit  against 
the  state"  within  the  meaning  of  the  elev- 
enth constitutional  amendment,  and  is  with- 
in the  jurisdiction  of  a  federal  court  of  equi- 
ty. St  Louis  &  S.  F.  R.  Co.  V.  Allen,  181 
Fed.  710,  T17. 

A  suit  against  state  officers  to  restrain 
the  collection  of  a  privilege  tax  on  the  oper- 
ation of  oil  wells»  imposed  by  Acts  29th  Leg. 
p.  358,  c.  148,  is  in  fact  a  "suit  against  the 
state,"  and  cannot  be  maintained  without  its 
consent.  Producers'  Oil  Co.  v.  Stephens,  dO 
S.  W.  157,  158,  44  Tex.  Civ.  App.  327. 

A  suit  to  enjoin  a  state  officer  from  tak- 
ing action  to  forfeit  the  franchise  rights  of  a 
corporation  under  a  statute  alleged  to  be  in 
violation  of  the  Constitution  of  the  United 
States  is  not  one  against  the  state  within  the 
meaning  of  the  eleventh  constitutional  amend- 
ment, and  is  within  the  Jurisdiction  of  a  fed- 
eral court  Cliicago,  R.  I.  &  P.  R.  Co.  y«  Lud- 
wig,  166  Fed.  152,  157. 

In  equity  the  money  in  the  state  treas- 
ury Is  the  money  of  the  people  of  the  state, 
and  suits  by  a  taxpayer  to  restrain  the  mis- 
appropriation by  public  officers  of  such  mon- 
ey to  an  unauthorized  purpose  are  not  "suits 
against  the  state,"  within  the  prohibition  of 
Const  1870,  art  4,  S  26,  declaring  that  the 


\  state  shall  not  be  made  a  party  to  any  ac- 
tion at  law  or  sidt  in  chancery.  A  bill  in 
equity  seeking  to  restrain  the  conmiissioners 
of  the  Illinois  &  Michigan  Canal  and  cer- 
tain public  offi/^ials  from  applying  certain 
sums  of  money  appropriated  to  the  mainte- 
nance of  the  canal  by  Laws  1903,  p.  46,  on 
the  ground  that  the  act  was  illegal  and  that 
the  appropriation  was  not  warranted  by  the 
law,  was  not  a  suit  against  the  state.  Burke 
V.  Snively,  70  N.  E.  327,  328,  208  HI.  328. 

An  action  against  the  Attorney  General 
and  prosecuting  officers  of  the  state  to  enjoin 
them  from  instituting  a  criminal  proceeding 
is  an  "action  against  the  state,"  and  cannot 
be  maintained  in  a  court  of  the  United  States 
under  the  eleventh  amendment  to  the  Consti- 
tution. Logan  &  Bryan  v.  Postal  Telegraph 
&  Cable  Co.,  157  Fed.  570,  674. 

A  suit  to  enjoin  individual  defendants 
from  proceeding  as  officers  of  a  state  to  en- 
force an  act  of  the  Legislature  of  such  state 
which  is  unconstitutional  and  void  is  not  a 
"suit  against  the  state"  within  the  meaning 
of  the  eleventh  amendment  to  the  Constitu- 
tion, and  is  within  the  jurisdiction  of  a  fed- 
eral court  Kansas  Natural  Gas  Co.  ▼.  Has- 
keU,  172  Fed.  545. 

The  question  whether  a  suit  Is  one 
against  the  state  within  Const  art  5,  |  19, 
providing  that  the  state  shall  never  be  made 
defendant  in  any  of  her  courts,  is  not  neces- 
sarily determined  by  reference  to  the  par- 
ties to  the  record ;  but  where  the  state  is  the 
real  party  in  interest  though  only  its  officers 
and  agents  are  parties,  it  is  a  *'6uit  against 
the  state"  within  the  prohlbltibn.  Pitcock 
V.  State,  121  S.  W.  742,  746,  91  Ark.  527,  134 
Am.  St  Rep.  8& 

A  suit  against  state  officers  charged  with 
the  enforcement  of  a  statute  to  enjoin  its  en- 
forcement because  in  violation  of  the  federal 
Constitution  is  not  a  "suit  against  the  state" 
within  the  meaning  of  the  eleventh  con.stitu- 
tional  amendment,  and  is  within  the  Jurisdic- 
tion of  a  federal  court  Western  Union  TeL 
Co.  V.  Julian,  169  Fed.  166, 170. 

A  suit  against  the  dairy  and  food  com- 
missiouer  of  a  state  to  restrain  certain  action 
taken  under  cover  of  his  office,  but  alleged 
to  be  in  violation  of  the  state  laws,  which  in- 
juriously aifects  the  reputation  and  sale  of 
certain  products  manufactured  by  complain- 
ants, is  not  a  "suit  against  the  state,"  for- 
bidden by  Const  U.  S.  Amend.  11.  Scully  v. 
Bird,  28  Sup.  Ot  597,  600,  209  U.  &  481,  52 
L.  Ed.  899. 

State  officers,  who  without  legislative  au- 
thority or  sanction  trespass  upon  state  prop- 
erty given  by  express  enactment  into  the  ex- 
clusive possession  of  a  private  corporation, 
do  not  represent  the  state,  and  may  be  sued 
as  any  other  trespassers  upon  the  rights  of 
possession  would  be  sued;  a  suit  against 
them  not  being  a  "suit  against  the  state.** 


SUIT  AGAINST  THE  STATE 


781 


SUIT  FOR  TAXES 


Conley  y.  Daughters  of  the  Republic  of  Tex- 
as (Tex.)  151  S.  W.  877,  881. 

An  action  against  the  board  of  commis- 
sioners for  the  management  of  the  state  peni- 
tentiary to  reform,  for  mistake,  a  contract, 
made  with  its  predecessors,  for  the  purchase 
of  land,  so  as  to  provide  for  the  conveyance 
of  less  land,  and  recover  the  agreed  price,  is 
an  "action  against  the  state"  within  CJonst. 
art  6,  I  19,  providing  that  the  state  shall 
never  be  made  a  defendant  in  any  of  her 
courts,  so  that  the  court  had  no  Jurisdiction 
thereof.  Jobe  v.  Urquhart,  186  S.  W.  663, 
664,  98  Ark.  525. 

An  action  against  a  commission  or  other 
officials  acting  as  administrative  agents  for 
the  state,  to  prevent  the  enforcement  of  a 
tariif  whidi  is  unreasonable  and  confiscatory, 
is  not  one  against  the  state,  if  the  act  itself 
Is  unconstitutional  and  void  as  against  the 
complainant.  A  proceeding  against  officers  of 
the  state  to  test  the  constitutionality  of  a 
statute,  in  the  enforcement  of  which  the  of- 
ficers act  only  by  formal  Judicial  proceedings 
in  the  courts  of  the  state  as  attorneys  for 
the  state,  is  in  effect  a  ''suit  against  the 
state."  Western  Union  Telegraph  Co.  v. 
Andrews,  154  Fed.  95,  107. 

An  action  brought  under  Comp.  Laws,  f 
2091,  authorizing  a  warden  of  a  state  prison 
to  be  sued  by  his  name  of  office,  and  main- 
tained against  one  as  "warden  of  the  Michi- 
gan Reformatory"  for  breach  of  a  contract 
made  and  breached  by  him  in  his  official  ca- 
pacity, was  an  ''action  against  the  state." 
McDoweU  V.  Fuller,  135  N,  W.  265,  267,  169 
Mich.  332. 

Though  a  municipal  corporation  is  an 
agent  of  the  state  government  for  local  pur- 
poses, a  suit  against  it  and  fts  officers  is  not 
against  "one  of  the  United  States,*'  within 
the  meaning  of  the  eleventh  amendment  to 
the  federal  Constitution.  Camden  Interstate 
R.  Co.  V.  Catlettsbnrg,  129  Fed.  421,  428. 

SUIT  ARISING  UNBEB  CONSTITU- 
TION OB  UkWS  OF  UNITED 
STATES 

See  Arise — ^Arising;  Federal  Question. 

SUIT  FOB  BISOOVEBY 

See  Discovery. 

SUIT  FOR  DIVOBOB 

See  Divorce  Suit 

SUIT  FOB  IJLNB 

A  suit  to  reform  a  deed  by  correcting 
the  description,  and  to  quiet  complainant's 
title  to  the  land  as  correctly  described  as 
against  a  second  grantee  from  the  same  gran- 
tor, is  one  "for  lands''  within  the  meaning 
of  Shannon's  Code  TenA.  §  4458,  prescrib- 
ing limitation  for  such  suits,  and,  under  the 
Tennessee  decisions,  the  statute  cannot  be 
pleaded  by  a  defendant  who  has  never  been 


in  possession.    Williams  y.  American  Ass*!!^ 
197  Fed.  500,  507,  118  C.  O.  A  1. 

SUIT  FOB  PENAI.TT  OB  FOBFEITUKB 

A  proceeding  under  Acts  31st  Leg.  c.  17, 
I  8,  to  revoke  a  liquor  license  for  violation  of 
law,  is  not  a  suit  by  the  state  to  recover  a 
forfeiture,  within  the  Constitution,  as  affect- 
ing the  Jurisdiction  of  the  Court  of  Civil  Ap- 
peals. Hernandez  v.  State,  135  S.  W.  170, 
172. 

A  proceeding,  authorized  by  Acts  Slst 
Leg.  c.  17,  H  9a,  9b,  9c,  9f,  9g,  for  the  revo- 
cation by  the  Comptroller  of  Public  Accounts 
of  liquor  licenses  for  violations  of  the  law  by 
liquor  dealers  is  not  a  "suit"  by  the  state  for 
"forfeiture"  or  "penalty,"  within  Const  art. 
5,  {  8,  conferring  on  the  district  court  exclu- 
sive Jurisdiction  of  such  suits;  for,  though  an 
official  act  may  be  Judicial  as  involving  the 
exercise  of  discretion  and  Judgment,  yet, 
when  discretion  is  conferred  on  an  executive 
officer  in  the  discharge  of  administrative  or 
executive  duties,  the  acts  of  the  officer  are  not 
Judicial.  Baldacchi  v.  Goodlet  <Tex.)  146  S. 
W.  325,  328. 

SUIT  FOB  BEOOVEBY  OF  CONTENTS 
OF  CHOSE  IN  ACTION 

See  Contents. 

SUIT  FOB  THE  BECOVEBT  OF  BEAL 


See,  also,  Real  Property. 

A  proceeding  brought  under  sections  6343 
and  6344,  Revised  Statutes,  to  set  aside  a 
transfer  of  real  estate  as  in  fraud  of  credi- 
tors and  to  obtain  the  relief  provided  ther^n 
is  for  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  within  the  meaning 
of  section  5019,  Revised  Statutes.  Gem  City 
Acetylene  Generator  Co.  v.  Coblentz,  99  N. 
E.  302,  303,  86  Ohio  St  199,  Ann.  Cas.  1913D, 
660.' 

An  action  for  specific  performance  of  a 
contract  to  convey  land  is  not  a  "suit  for  the 
recovery  of  land  or  damages  thereto,"  within 
the  exception  to  a  defendant's  right  to  be  sued 
in  the  county  of  his  residence,  expressed  in 
Hartley's  Dig.  art  667,  providing  that  in 
case  where  the  recovery  of  land  or  damages 
thereto  is  the  object  of  the  suit,  the  suit  must 
be  Instituted  where  the  land  or  a  part  thereof 
is  situated,  since  the  "recovery  of  land,"  as 
used  in  the  exception,  has  reference  to  the 
possession,  and  "damages  thereto"  has  refeiN 
ence  to  an  injury  to  the  possession  or  to  the 
freehold  or  estate,  and  not  to  damages  for 
breach  of  contract  to  make  title.  Lucas  v. 
Patton,  107  S.  W.  1143,  1145,  49  Tex.  Olv. 
App.  62. 

SUIT  FOB  TAXES 

A  "suit  for  taxes"  is  one  for  a  debt  due 
the  state  with  a  prayer  for  foreclosure  of  the 
statutory  lien.  Dunn  v.  Taylor,  94  S.  W.  347, 
351,  42  Tex.  Civ.  App.  241. 
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SUIT  IK  SQTTITT 

Though  L.  O.  L.  1 1,  aboUshes  the  differ- 
ence between  forms  of  action  at  law,  the  dif- 
ference between  "actions  at  law,"  which  In- 
clude those  cases  where  the  relief  sought 
consists  In  the  direct  recovery  of  real  or  per- 
sonal property,  or  some  amount  of  money 
only,  and  ''suits  In  equity,"  arising  when  the 
requisite  relief  cannot  be  adequately  admin- 
istered by  an  action  at  law,  Is  maintained. 
Van  de  Wlele  v.  Garbade,  120  Pac.  752,  753, 
60  Or.  585. 

An  action  In  the  district  court  by  the  par- 
ty actually  In  possession  of  the  property  In 
controversy,  for  the  purpose  of  quieting  title 
to  his  leasehold  estate,  under  the  provisions 
of  Rev.  St  1887,  §  4538,  is  a  "suit  In  equity," 
and  neither  party  is  entitled  to  a  jury  as  a 
matter  of  right.  Shields  v.  Johnson,  79  Pac 
391,  393, 10  Idaho,  476,  3  Ann.  Cas.  245. 

An  action  by  persons,  who  subscribed  a 
bonus  to  Induce  defendant  to  construct  and 
operate  a  factory,  to  recover  their  subscrip- 
tions because  of  breach  of  defendant's  con- 
tract. Is  an  "action  at  law,"  not  a  "suit  In 
equity,"  though  an  accounting  Is  prayed. 
Akins  V.  Hicks,  83  S.  W.  75,  109  Mo.  App.  95. 

A  proceeding  to  contest  an  election  Is 
not  a  "suit  In  equity,"  but  Is  a  purely  statu- 
tory proceeding  unknown  to  the  common  law, 
and  therefore  one  In  which  a  writ  of  error  Is 
not  a  writ  of  right,  and  the  only  method  of 
bringing  the  record  to  the  Supreme  Court  for 
review  Is  an  appeal,  as  provided  In  the  elec- 
tion law.  DevouB  v.  Gallatin  County,  91  N. 
E.  102,  103,  244  111.  40,  18  Ann.  Ca&  422. 

Appeal  dlstincuisl&ed 

Appeal  distinguished,  see  AppeaL 

SUIT  IN  PEKSONAM 

See  In  Personam. 

SUIT  nC  REM 

See  In  Rem;  Quasi  In  Rem. 

SUIT  nC  WHIOH  THE  UNITED  STATES 
ABE  PliAINTIFFS 

Under  Act  Aug.  13,  1894,  c.  280,  §  1,  28 
Stat  278,  requiring  contractors  for  govern- 
ment work  to  give  bonds  conditioned  (1)  for 
the  performance  of  the  contract ;  (2)  for  the 
prompt  payment  of  all  persons  supplying  la- 
bor or  materials  In  the  prosecution  of  the 
work — and  authorizing  such  persons,  In  case 
of  nonpayment,  to  bring  suit  in  the  name  of 
the  United  States  for  his  or  their  use  and 
benefit  against  such  contractor  and  sureties, 
such  a  suit  Is  one  in  which  the  United  States 
are  plaintiffs,  within  the  meaning  of  section 
1  of  the  Judiciary  Act  of  August  13,  1888, 
c.  866,  25  Stat.  433.  United  States  v.  Church- 
yard, 132  Fed.  82,  83. 

A  suit  by  the  United  States  for  the  use 
of  the  Creek  Nation  of  Indians  to  cancel  pat- 
ents or  deeds  to  town  lots  belonging  to  said 
nation  in  its  tribal  capacity  and  sold  by  the 


United  States  for  Its  benefit  under  Act  March 
1,  1901,  c.  676,  (  10,  31  Stat  864,  on  the 
ground  that  such  deeds  were  obtained  by 
fraud,  is  one  In  which  "the  United  States  are 
plaintiffs  or  petitioners,"  of  which  a  Circuit 
Court  1b  given  Jurisdiction  by  Act  Mardi  3, 
1875,  c.  137,  i  1,18  Stat  470,  as  amended  by 
Act  Aug.  13,  1888,  c.  866,  25  Stat  434.  The 
fact  that  the  act  expressly  conferred  Jurisdic- 
tion of  such  suits  on  the  United  States  courts 
in  the  Indian  Territory  did  not  make  such 
Jurisdiction  exclusive  so  as  to  prevent  the 
bringing  of  suits  thereunder  in  the  Circuit 
Court  after  statehood  and  after  the  territo- 
rial courts  had  ceased  to  exist.  United 
States  V.  Rea-Read  Mill  &  Elevator  Co.,  171 
Fed.  501,  511. 

SUIT  INVOI.VINO  TITLE 

See  Involve. 

SUIT  MONEY 

In  divorce  proceedings,  "suit  money"  is 
money  for  the  purpose  of  enabling  the  wife, 
who  has  commenced  proceedings  In  divorce 
to  meet  the  expenses  Incident  to  the  prosecu- 
tion of  the  action,  independent  of  attorney's 
fees.  Hart  v.  Hart,  73  Pac.  35,  31  Colo. 
333. 

SUIT  OF  CIVIIi  NATURE 

A  proceeding  for  an  original  writ  of  man- 
damus pending  In  a  state  court  is  not  a  '^ult 
of  a  civil  nature"  at  law  or  in  equity,  within 
the  removal  acts;  the  circuit  courts  of  the 
United  States  having  no  authority  to  issoe 
such  writs  except  as  ancillary  to,  or  in  aid 
of,  a  pre-existing  Jurisdiction.  North  Caro- 
lina Corp.  Commission  v.  Southern  Ry.  Co., 
66  S.  E.  427,  429,  151  N.  C.  447. 

An  action  for  a  writ  of  mandamus  not 
in  aid  of  a  Jurisdiction  previously  acquired 
is  not  a  suit  "of  a  dvil  nature  at  law  or  in 
equity,"  within  Act  Aug.  13,  1888,  c.  866.  S  2. 
25  Stat  434  [U.  S.  Comp.  St  1901,  p.  509]. 
authorizing  the  removal  of  any  "suit  of  a 
civil  nature  at  law  or  in  equity"  to  the  fed- 
eral courts,  on  the  ground  of  the  diversity  of 
citizenship  of  the  parties.  Western  Union 
TeL  Co.  V.  State  ex  rel.  Hammond  Elevator 
Co.,  76  N.  E.  100,  102,  165  Ind.  492,  3  L.  R,  A. 
(N.  S.)  153, 6  Ann.  Cas.  880  (citing  Rosenbaum 
V.  Bauer,  7  Sup.  Ct  a^3,  120  U.  S.  450,  80  L. 
Ed.  743 ;  Mystic  Milling  Co.  v.  Chicago,  M. 
A  St  P.  Ry.  Co.,  182  Fed.  289;  Kelly  v. 
Grand  Circle  Women  of  Woodcraft,  129  Fed. 
8:{0;  State  of  Indiana  v.  Lake  Erie  &  W.  Ry. 
Co.,  85  Fed.  1). 

A  proceeding  for  mandamus,  under  2 
Ballinger's  Ann.  Codes  &  St.  S  5765,  authoriz- 
ing such  proceedings  to  be  commenced  by  the 
filing  of  a  motion  supported  by  afflda^ita,  and 
authorizing  the  assessment  of  damages  and 
costs  when  a  Judgment  is  given  in  favor  of 
the  applicant,  together  with  the  issuance  of 
a  peremptory  writ,  is  a  special  proceeding, 
and  not  a  **8ult  of  a  dvil  nature  at  common 
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law  or  in  equity."  Kelly  v.  Grasd  Circle 
Women  of  Woodcraft,  129  Fed.  830,  831. 

"The  wilt  of  mandamus  is  not  a  'suit  of 
a  civil  nature*  at  law  or  in  equity,  within  the 
meaning  of  the  acts  of  Congress  creating  the 
circuit  courts  of  the  United  States  and  de- 
fining their  jurisdiction."  Mystic  Mill.  Co. 
V.  Chicago,  M.  &  St  P.  R.  Co.,  132  Fed.  289, 
291. 

Proceedings  to  condemn  land  for  public 
use,  instituted  in  a  state  court,  constitute  a 
**8u1t  of  a  civil  nature,"  within  the  meaning 
of  U.  S.  Comp.  St.  1901^  p.  508  (4  Fed.  St  Ann. 
p.  265).  making  such  suits  removable,  if  the 
re<iuiHlte  jurisdictional  facta  appear.  Flsh- 
blatt  V.  Atlantic  City,  174  Fed.  196,  197. 

A  proceeding  before  the  Corporation 
Commission  on  petition  of  a  merchants'  as- 
sociation to  compel  defendant  railroad  com- 
pany to  furnish  better  freight  facilities  in  a 
city  by  the  removal  of  its  depot  from  one  side 
of  its  main  line  to  the  other,  etc.,  was  not  a 
"suit  at  law  or  in  equity"  within  the  removal 
acts,  nor  did  it  become  so  on  an  appeal  being 
taken  to  the  superior  court  of  the  state  from 
an  order  directing  the  removal;  the  term 
"suit  of  a  civil  nature,"  as  used  in  such  acts, 
being  construed  to  apply  only  to  a  proceeding 
in  a  court  of  justice  by  which  a  litigant  pur- 
sues a  remedy  which  the  law  alTords  him. 
North  Carolina  Corp.  Commission  v.  South- 
em  Ry.  Co.,  66  S.  E.  427,  430,  151  N.  C.  447. 

The  statutes  of  Idaho  provide  that  one 
desiring  to  appropriate  water  from  a  stream 
umst  apply  to  the  state  engineer  and  obtain  a 
permit;  that,  in  case  a  stated  part  of  the 
works  has  not  been  completed  within  a  cer- 
tain time,  an  after  approprlator  from  the 
same  stream  may  petition  the  state  engineer 
for  a  revocation  of  the  permit,  and  that  offi- 
cer, after  investigation,  shall  either  cancel 
the  permit  and  notify  the  holder  or  refuse  to 
do  so  and  notify  the  petitioner;  that,  in  ei- 
ther case,  the  party  feeling  himself  aggrieved 
may  appeal  to  the  district  court  of  the  county 
in  which  the  point  of  diversion  is  situated, 
making  the  other  party  defendant,  and  filing 
a  petition  and  a  copy  of  the  petition  to  and 
decision  of  the  state  engineer.  There  is  no 
further  provision  as  to  pleading  or  procedure. 
Held,  that,  after  such  an  appeal  has  l)eeii 
taken,  the  proceeding  In  the  district  court  Is 
a  "suit  of  a  civil  nature  at  common  law  or  in 
equity,"  of  which  a  Circuit  Court  of  the  Unit- 
ed States  Is  given  concurrent  jurisdiction 
with  the  state  courts  by  section  1  of  the  ju- 
diciary act  of  March  3,  1875  (18  Stat  470.  c. 
137,  as  amended  by  Act  March  3,  18S7,  c.  373, 

24  Stat  552,  and  Act  Aug.  13,  ISss,  c.  8(JC, 

25  Stat  433,  and  therefore  removable  under 
section  2,  where  the  other  requisite  jurisdic- 
tional facts  exist.  Waha-Lewlston  Land  & 
Water  Co.  v.  Lewiston-Sweetwater  Irrigation 
Co.,  158  Fed.  137,  140. 

SUIT  OF  -LOCAL  NATURB 

See  Local  Mature. 


SUIT  TO  INVAUDATE  PATENT 

Where  a  patent  for  land  granted  to  a 
railroad  company  excluded  and  excepted  all 
mineral  lands,  should  any  such  be  found  in 
the  tracts  described,  exclusive  of  coal  and 
iron  lands,  and  plaintiff  prior  to  patent  had 
located  a  quartz  mine  within  the  grant,  a 
suit  to  qniet  title  against  one  holding  under 
the  railroad  grant  involved  only  a  construc- 
tion of  the  patent  to  the  railroad  company, 
and  was  not  a  *'suit  to  invalidate"  the  same, 
within  Act  Cong.  March  2,  1896,  c.  39,  29 
Stat  42  (U.  S.  Comp.  St  1901,  p.  1C03),  pro- 
hibiting actions  to  annul  patents  erroneously 
Issued  under  railroad  grants  after  five  years 
from  the  passage  of  the  act.  Van  Ness  v. 
Rooney,  116  Pac.  392,  394,  160  CaL  13L 

SUITABLE 

The  word  "suitable"  within  Const,  art.  8, 
which  requires  the  Legislature  to  require 
towns  to  make  suitable  provision  for  common 
schools  at  their  own  expense,  is  an  elastic 
term,  depepjillng  upon  the  necessities  of 
changing  times,  and  subject  to  the  Legisla- 
ture's discretion  to  determine  what  is  suit- 
able. Sawyer  v.  Gilmore,  83  Atl.  673,  680, 
109  Me.  169. 

An  instruction,  in  the  language  of  Kir- 
by's  Dig.  §  6644,  defining  a  railroad  com- 
pany's duty  to  maintain  stock  guards  is  not 
objectionable  because  It  uses  the  words 
"good"  and  "sufficient,'*  while  the  statute 
uses  the  words  "suitable"  and  "safe";  the 
words  being  substantially  the  same.  Kansas 
City  Southern  R.  Co.  v.  Greer,  119  S.  W.  1121, 
1123,  90  Ark.  531. 

SUITABI^E  APPUAKCES 

See     Safe    and     Suitable    Applianoes; 
Suitable  Means  and  Appliances. 

SUITABLE  ARTICLE 

Other  suitable  articles,  see  Other. 

SUITABLE  FOR  CULTIVATION 

The  words  "suitable  for  cultivation"  in- 
clude "all  lands  ready  for  occupation  and 
which  by  ordinary  farndng  processes  are  fit 
for  agricultural  imrposes."  A  section  of  land 
absolutely  unfit  for  cultivation,  unless,  by  the 
boring  of  artesian  wells,  water  may  In  the 
future  be  developed  in  such  quantities  as  to 
render  it  possible  to  artificially  irrigate  it, 
is  land  not  "suitable  for  cultivation,"  with- 
in Const,  art  17,  |  3,  providing  that  lands 
belonging  to  the  state,  suitable  for  cultiva- 
tion, shall  be  granted  only  to  actual  settlers 
in  quantities  not  exceeding  320  acres  to  each, 
and  Pol.  Code,  §  3405,  providing  that  land 
suitable  for  cultivation  may  be  sold  in  quan- 
tities not  exceeding  040  acres  to  any  one  per- 
son. Robinson  v.  Eberhart,  83  Pac.  452,  454, 
148  Cal.  495  (citing  and  adopting  Manley  v. 
Cunningham,  13  Pac.  622,  72  Cal.  236;  Ful- 
ton V.  Branuan,  26  Pac.  500,  S8  Cal.  454,  456 ; 
Jacobs  V.  Walker,  27  Pac.  48,  90  Cal.  43). 
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Const  art  17,  |  3,  providing  that  public 
lands  "suitable  for  cultivation*'  shall  be 
granted  only  to  actual  settlers,  applies  to 
land  originally  unfit  for  cultivation,  but 
whldi,  at  the  time  of  application  for  pur- 
chase has  been  made  fit  for  cultivation,  with- 
out regard  to  how  it  was  reclaimed.  Boggs 
V.  Ganeard,  84  Pac.  1»5,  196.  148  OaL  711. 

The  phrase  "suitable  for  cultivation/'  as 
used  In  Const  art  17,  |  3,  providing  that 
lands  belonging  to  the  state,  which  are  "suit- 
able for  cultivation,"  shall  be  granted  only  to 
actual  settlers,  applies  to  all  tracts  of  land 
suitable  for  cultivation;  that  is  to  say,  on 
which  there  is  arable  or  tillable  land  suffi- 
cient, with  the  use  of  the  other  land  of  the 
tract  for  pasturage  or  otherwise,  to  furnish  a 
support  for  the  settler.  Sanf ord  v.  Maxwell, 
84  Paa  1000,  1002,  3  CaL  App.  242. 

SUITABIiE  FOB  SAWmLL  PURPOSES 

Under  a  sale  of  all  the  pine  timber  "for 
sawmill  purposes"  on  described  lands,  timber 
suitable  at  the  time  of  sale  for  sawmill  pur- 
poses passes,  to  that  extent  the  phrase  "for 
sawmill  purposes"  being  Identical  with  ''suit- 
able for  sawmill  purposes,"  but  vendee  does 
not,  as  when  the  broader  phrase  "suitable  for 
sawmill  purposes"  is  used,  obtain  the  right  to 
use  such  timber  as  may  be  within  the  de- 
scription for  any  other  than  sawmill  pur- 
poses. Mills  &  Williams  v.  Ivey,  60  S.  EL 
299,  301,  3  Ga.  App.  557. 

A  lease  of  "timber  suitable  for  sawmill 
purposes"  includes  cypress  timber,  when 
there  is  nothing  to  show  that  by  the  custom 
of  the  trade  only  pine  timber  is  embraced  in 
such  description.  Under  a  sale  of  "timber 
sidtable  for  sawmill  purposes,"  the  purchaser 
can  use  timber  of  the  kind  described  for  any 
purpose  which  he  sees  proper.  A  lease  con- 
veyed "all  and  singular  the  timber  suitable 
for  turpentine  and  sawmill  purposes  growing 
on"  the  lands  described.  The  lease  further 
provided  that  the  grantee  was  "to  have  and  to 
use  said  described  timber  for  turpentine  pur- 
poses as  aforesaid,  with  all  the  rights  and 
privileges  of  cutting  or  boxing,  dipping,  and 
using  all  the  trees  on  said  land  for  turpentine 
purposes,  and  to  cut  and  use  said  timber  for 
sawmill  purposes  as  aforesaid,  with  all  the 
rights  and  privileges  of  cutting,  felling,  and 
hauling  the  trees  on  said  land  'suitable  for 
sawmill  purposes.'"  Held,  that  the  lease 
gave  to  the  grantee  the  use  of  such  timber 
only  as  was  suitable  for  both  turpentine  and 
sawmill  purposes,  and  consequently  did  not 
include  cypress  timber.  Gray  Lumber  Co.  v. 
Gaskin,  50  S.  E.  164, 167, 122  Ga.  342. 

SUITABI.E  MEANS  AND  APPIiIANOES 

In  an  action  by  a  servant  for  personal 
Injuries,  "safe  and  suitable"  appliances  mean 
reasonably  safe  and  suitable,  and,  when  used 
in  the  charge,  do  not  require  the  master  to 
furnish  absolutely  safe  appliances,  and  in  this 
sense  the  word  "suitable"  is  used  as  meaning 


"safe  or  not  defective."    Davis  v.  Northwest- 
em  B.  €k).,  55  S.  B.  526, 628,  75  S.  G.  303. 

The  term  "suitable**  as  used  with  refer- 
ence to  a  master's  duty  to  provide  "suitable 
appliances"  for  the  use  of  his  servants,  means 
compatible  with  safety.  Shohoney  v.  Quincy, 
O.  &  K.  0.  B.  Co.,  122  S.  W.  1025,  1037,  223 
Ma  649. 

SmXABIiE  MONUMENT 

A  testator,  who  sets  apart  a  specified  sum 
for  funeral  expenses  and  proper  interment  of 
his  remains  and  a  "suitable  monument"  to 
his  memory,  etc.,  gives  to  the  executors  dis- 
cretion in  the  selection  of  the  monument,  its 
form  and  style,  with  reference  to  the  amount 
set  apart  for  the  purpose,  and  the  full 
amount  of  the  fund,  or  such  part  as  the  ex- 
ecutors deem  fit,  may  be  expended  in  the 
erection  of  the  monument  Fancher  v.  Fan- 
cher,  103  Pac.  206,  207,  156  Gal.  13,  23  L.  B. 
A.  (N.  S.)  944, 19  Ann.  Gas.  1157. 

SUITASIiE  PEKSON 

An  administrator,  whose  private  inter- 
ests conflicted  with  those  of  the  estate,  and 
who  has  not  used  diie  diligence  in  collecting 
the  assets  and  preserving  them,  is  "unsuit- 
able," within  the  purview  of  Rev.  Laws  1905, 
i  3709,  and  should  be  removed.  First  Nat 
Bank  of  Boston  v.  Towle,  137  N.  W.  291,  295, 
118  Minn.  514. 

Under  Rev.  St  |  1702b,  providing  that, 
on  the  removal  of  an  assignee  for  the  bene- 
fit of  creditors,  the  court  shall  appoint  as  his 
successor  the  person  named  in  a  petition  pre- 
sented by  a  majority  of  the  creditors,  repre- 
senting a  majority  in  value  of  the  debts  or 
some  "suitable  person,"  the  court  is  requir- 
ed to  appoint  the  nominee  of  the  creditors 
unless  he  is  unsuitable.  A  "suitable  person," 
within  the  meaning  of  the  statute,  is  not  nec- 
essarily the  most  suitable  person,  and  the 
court  has  no  authority  to  reject  the  nominee 
of  the  creditors  merely  because  in  its  Judg- 
ment a  better  person  could  be  obtained.  A 
person  Is  not  necessarily  unsuitable  because 
he  is  a  creditor  of  the  assignor.  The  word 
"suitable"  has  regard  to  interest  and  busi- 
ness qualifications  for  the  office  of  trustee  and 
such  relations  to  the  estate  and  its  creditors 
as  win  be  consistent  with  the  proper  and  safe 
administration  of  the  trust  State  ex  reL 
Fourth  Nat  Bank  of  Philadelphia  v.  Johnson^ 
83  N.  W.  320,  320,  105  Wis.  164.  If,  for  any 
cause,  the  welfare  of  the  infant  demands 
that  its  care  and  custody  be  withheld  from 
the  parent  and  given  to  another,  the  parent 
is  not  a  "suitable  person'*  to  have  such  care 
and  custody,  within  the  meaning  of  the  stat- 
ute. Sheers  v.  Stein,  43  N.  W.  728-730,  75 
Wis.  44,  5  L.  B.  A.  781. 

Under  Real  Property  Law  (Ck>n8oL  Laws^ 
c.  50)  §  112,  empowering  the  Supreme  Court 
to  remove  a  trustee  who,  for  any  cause,  shall 
be  deemed  to  be  an  "unsuitable  person  to  ex- 
ecute the  trust,"  a  trustee  who  asserts  in- 
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terests  in  hostility  to  his  trust  becomes  an  un- 
suitable person,  and  where  a  testator's  surviv- 
ing partner  is  named  as  testamentary  trustee 
and  a  substantial  controversy  as  to  an  ac- 
counting, and  the  inventory  of  partnership 
interests  furnished  by  the  surviving  partner 
arises  between  him  and  the  other  testamen- 
tary trustees,  in  which  the  surviving  part- 
ner's Interests  conflict  with  his  duties  as 
trustee,  the  court  is  Justified  in  removing 
him  as  trustee.  In  re  Keller,  127  N.  T.  Supp. 
16,  18,  142  App.  Dlv.  454. 

SUTTABIiE      SCHOOIi      AOOOlOfODA^ 
TIOHS     < 

The  failure  of  a  board  of  education  of 
a  township  to  provide  transportation  for 
children  living  remote  from  the  schoolhouse 
Is  not  such  a  failure  to  provide  ^'suitable 
school  facilities  and  accommodations,"  under 
section  126  of  the  school  law  (P.  L.  1904,  p. 
48),  as  to  authorize  the  county  superintendent 
of  schools  to  transmit  to  the  custodian  of 
the  school  moneys  an  order  to  direct  him  io 
withhold  from  the  district  all  moneys  in  his 
hands  to  the  credit  of  such  school  district  re- 
ceived from  the  state  apiftropriation  or  from 
the  state  school  tax.  Board  of  Education  of 
Frelinghuysen  Tp.  v.  Atwood,  62  Ati.  liao, 
1131.  73  N.  J.  Law,  315;  Id.,  65  Aa  099, 1000, 
74  !«.  J.  Law,  638. 

SUITOR 

As  witness,  see  Witness. 

SULPHWE  OF  ZINC 

Where  it  was  proved  that  lithofone,  com- 
posed of  70  per  cent  sulphate  of  barytes  and 
80  per  cent  sulphide  of  zinc,  was  known  as 
"lithofone,"  whether  dry  or  ground  in  oil, 
and  by  commercial  designation  was  known 
as  "sulphide  of  zinc  white,"  it  was  classifia- 
ble for  duty  as  such  under  the  Tariff  Act, 
and  not  as  a  white  paint  or  pigment  contain- 
ing zinc,  but  not  containing  lead.  Gabriel  & 
'  Schall  V.  United  States,  123  Fed.  296,  297,  59 
C.  C.  A  852. 

SUM 

See  Lump  Sum;   Original  Sum;   Penal 

Sum. 
All  sums,  see  All. 
Other  sums,  see  Other. 

A  street  railway  franchise  which  provid- 
es for  the  exchange  of  transfers  with  any 
other  company  operating  street  railways, 
which  shall  give  and  receive  transfers  on  the 
basis  of  settlement  that  the  transfer  shall  be 
redeemed  at  such  a  proportionate  part  of  the 
fare  paid  as  the  run  or  local  route  of  the  car 
on  which  the  transfer  is  received  bears  to  the 
sum  of  the  runs  of  the  local  route  of  the  cars 
from  which  the  transfer  is  issued,  and  on 
which  it  is  received,  gives  a  passenger  the 
same  right  to  travel  as  to  distance  over  the 
railway  system  to  which  a  transfer  Is  tender- 
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ed  as  if  he  pays  fare  on  that  system,  and  two 
street  railway  companies  operating  systems 
under  the  franchise  and  giving  and  receiving 
transfers  are  each  entitied  to  one-half  of  the 
fares  earned  from  passengers  receiving  and 
using  transfers,  the  words  "local  route" 
meaning  the  entire  distance  a  passenger  may 
travel  on  the  system  as  if  he  paid  fare, 
whether  he  changes  cars  on  that  system  or 
not,  and  the  word  "sum"  referring  to  the  re- 
sult of  two  units  added  so  that  tiie  entire  dis- 
tance a  passenger  may  travel  on  each  system 
constitutes  a  unit  or  the  sum  which  goes  to 
make  up  the  entire  service  required  to  be 
furnished  on  the  payment  of  one  fare.  State 
ex  rel.  Linhoff  v.  Seattle,  R.  &  S.  Ry.  Co., 
114  Pac.  431,  433,  62  Wash.  544. 

As  money 

The  word  "sum"  is  restricted  in  its  appli- 
cation to  money,  except  where  a  different 
meaning  plainly  appears.  Kelley  v.  Sullivan, 
87  N.  E.  72,  73,  201  Mass.  34. 

As  Tftliie 

In  Transfer  Tax  Law  (Laws  1911,  c.  782) 
I  221a,  subd.  1,  providing  for  a  tax  of  1  per 
centum  on  any  amount  in  excess  of  $5,000  up 
to  the  sum  of  $50,000,  "amount"  and  "sum," 
though  popularly  used  to  denote  money,  mean 
value ;  the  tax  being  upon  all  kinds  of  prop- 
erty. In  re  Elletson's  Estate,  136  N.  Y.  Supp. 
455,  456,  75  Misc.  Rep.  582. 

Sine  OOLLECTED 

The  term  "sums  collected,"  in  a  statute 
allowing  a  commission  in  tax  suits  on  sums 
collected,  means  sums  collected  for  taxes. 
On  sums  collected  for  costs  In  the  action  no 
commission  Is  chargeable.  State  ex  rel. 
Kemper  v.  Smith,  13  Mo.  App.  421,  423. 

SUM  BUS 

All  sums  due,  see  AIL 

SUM  UQUIDATED 

See  Liquidate. 

SUM  OF  MONET 

Labor  actually  done  is  not  ''sums  of 
money  actually  expended,"  within  the  mean- 
ing of  the  statute  providing  that  official 
stenographers  shall  be  allowed  and  paid  all 
sums  of  money  actually  expended  in  neces- 
sary hotel  and  traveling  expenses,  etc.  State 
ex  rel.  Woodside  v.  Woodslde,  87  S.  W.  8,  9, 
112  Mo.  App.  451. 

Conreyaaoe  of  land 

Testator's  children  signed  an  instrument 
acknowledging  having  received  from  their  fa- 
ther "divers  sums  of  money  and  other  proper- 
ty," which  he  desired  acknowledged  In  order 
that  no  misunderstanding  or  confusion  might 
result  in  the  settlement  of  his  estate.  Subse- 
quently two  of  the  children  signed  an  instru- 
ment acknowledging  that  since  executing  the 
above  instrument  they  had  received  certain 
real  estate  as  an  advancement,  and  consent- 


SUMMARY 


786 


SUMMONS 


iog  that  the  value  of  the  same,  as  fixed  at  a 
certain  sam  set  opposite  their  names  therein, 
"may  be  deducted  from  any  share  we  may  be- 
come entitled  to"  in  his  estate.  The  will 
directed  "that  the  sums  of  money  which  I 
haye  advanced  and  which  I  may  hereafter  ad- 
vance to  my  children  shall  be  considered  as 
advances  and  charged  against  each ;  *  *  * 
such  advances  and  payment  of  money  shall 
be  taken  out  of  their  respective  shares." 
Held,  that  the  conveyances  of  land  to  the  two 
sons  were  to  be  deemed  "sums  of  money,"  or 
"advances  and  payment  of  money,"  within 
the  intention  of  the  wUl.  Vreeland  v.  Vree- 
land,  56  Atl.  1089,  65  N.  J.  Eq.  668. 

SUMMARY 

SUMMARY  APPLICATIOK 

An  order  of  the  trial  court  quashing  an 
execution  is  an  order  made  "on  a  summary 
application  in  an  action  after  judgment"  un- 
der Comp.  Laws  1909,  §  6068,  and  appealable. 
Barnett  v.  Bohannon,  112  Pac.  987,  988,  27 
Okl.  368. 

SUMMARY  PROCEEDING 

A  "summary  proceeding"  is  not  an  action 
though  analogous  to  its  purpose  and  scope; 
it  is  a  special  proceeding.  Properly  speak- 
ing, therefore,  there  can  be  no  Judgment  in 
summary  proceedings,  though  the  tiual  order 
entered  is  frequently  referred  to  as  a  judg- 
ment, and  is  in  effect  a  judgment.  Seymour 
V.  Hughes,  105  N.  Y.  Supp.  249,  250,  55  Misc. 
Rep.  248. 

A  ''summary  proceeding"  is  a  form  of 
trial  in  which  the  ancient  established  course 
of  legal  proceedings  is  disregarded,  especial- 
ly in  the  matter  of  trial  by  jury  and,  in  the 
case  of  the  heavier  crimes,  presentment  by  a 
grand  jury.'  Code  1004,  i  3768,  provides  that 
the  courts  and  judges  may  issue  attachments 
for  contempts  and  punish'  them  summarily 
in  certain  cases.  Held,  that  a  summary  pro- 
ceeding, within  the  meaning  of  the  act,  was 
one  in  which  the  party  offending  was  not  to 
be  gl^en  a  trial  by  jury.  Yoder  v.  Oommon- 
wealth,  67  S.  E.  581,  58.S,  107  Va.  823  ((riting 
Brown  v.  Bpps,  21  S.  E.  119,  91  Va.  726,  27 
li.  BL  A.  676). 

A  proceeding  before  a  justice  of  the 
peace  for  a  violation  of  Fish  and  Game  Act, 
§  33,  section  3  of  which  act  authorizes  the 
issuance  of  a  warrant  to  any  constable,  etc., 
to  bring  the  defendant  l>efore  the  justice 
for  a  hearing  in  a  summary  way,  whereupon, 
if  convicted,  a  penaUy  is  Imposed,  on  fail- 
ure of  which  the  justice  is  empowered  to 
commit  the  defendant  to  the  county  jail,  is 
a  "summary  proceeding"  before  a  justice  of 
the  peace  sitting  as  a  magistrate,  and  hence 
it  is  not  necissary  to  indorse  the  summons 
and  complaint,  as  required  in  suits  by  com- 
mon informers.  Minard  v.  Dover,  R.  &  P. 
().  Gas  Co..  68  Atl.  910.  911.  76  N.  J.  Law,  132 
(quoting  Hoeberg  v.  Newton,  9  AtL  751,  49 


N.  J.  Law,  617;  Feigen  v.  McGulre,  44  Atl. 
972,  64  N.  J.  Law,  152;  Orange  v.  McGonnell, 
59  AtL  97,  71  N.  J.  Law,  418). 

SUMMARY  TRIAL 

As  criminal  case,  see  Criminal  Case  or 
Cause. 

SUMMER 

SUMMER  ROAD 

On  each  side  of  a  paved  strip  of  a  road 
was  a  smooth  surface  of  sod  or  earth  at  the 
same  level,  but  inclining  gi'adually  to  the 
sides  and  apparently  intended  for  the  same 
use.  Such  smooth  surface  Is  what  Is  known 
as  a  '*summer  road,"  used  by  many  travelers 
in  good  weather  in  preference  to  the  macad- 
amized stone.  Recovery  may  be  had  against 
a  city  for  the  death  of  one  Icilled  by  coming 
in  contact  with  a  heavily  charged  and  ex- 
posed electric  wire  used  by  the  police  de- 
partment of  the  city,  and  lying  so  near  the 
highway  as  to  endanger  a  traveler  deviating 
a  few  feet  from  the  beaten  path,  and  the  city 
cannot  avoid  liability  for  the  death  of  a  per- 
son coming  in  contact  with  the  wire  by  the 
fact  that  the  accident  occurred  on  the  side 
of  a  road,  of  which  16  feet  was  macadamized 
in  the  middle,  and  that,  if  deceased  had 
kept  to  the  macadamized  portion,  he  would 
not  have  lost  his  life.  Kmery  v.  City  of 
Philadelphia,  57  Atl.  977,  978,  208  Pa.  492. 

SUMMER  STREET  CAR 

The  term  "summer  street  car"  is  com- 
monly used  to  designate  a  car  which  is  open 
from  top  to  bottom  on  the  sides.  Cummin jrs 
V.  Wichita  Railroad  &  Light  Co.,  74  Pac.  1104, 
68  Kan.  218,  1  Ann.  Cas.  708. 

SUMMON 

See  Duly  Summoned. 

What  a  sheriff,  who  has  served  a  sum- 
mons, adds  in  his  return  to  the  statutory 
return  "served"  or  "summoned"  may,  if  in- 
correct, be  rejected  as  surplusage.  Berlin 
Iron  Bridge  Co.  v.  Norton,  17  Atl.  1079.  51  N. 
J.  Law,  442. 

SUMMONS 

Issuance,   as   commencement  of   action, 

see  Commencement  of  Action. 
Issue  of,  see  Issnance — Issue. 

In  several  of  the  states,  a  summons  in 
an  action  may  be  issued  by  the  plaintLOt's  at- 
torney, and  in  a  majority  of  such  states  it 
is  held  that  a  "summons'*  is  not  a  process. 
Properly  speaking,  the  summons  is  a  process 
only  when  issued  from  the  office  of  a  court 
of  justice  requiring  the  person  to  whom  it  i> 
addressed  to  attend  the  court  for  the  purpose 
therein  stated.  Under  the  Co<le  of  Oregon. 
the  summons  is  not  technically  a  process, 
but  is  more  in  the  nature  of  a  mere  notice  in- 
forming the  defendant  that  an  action  ha:< 
been  commenced  against  him,  and  that  he  is 
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required  to  anfiwer  the  complaint  witbln  a 
specified  time.  Leas  &  McVltty  v.  Merrlman, 
132  Fed.  510,  518  (quoting  Whitney  ▼.  Black- 
burn, 21  Pac.  874, 17  Or.  604,  11  Am.  St  Rep. 
857). 

''Summons"  Is  a  process,  the  main  ob- 
ject of  which  Is  to  notify  defendant  that 
plaintiff  claims  to  have  a  cause  of  action 
against  him,  and  that  he  is  required  to  an- 
swer such  claim.  Bradey  t.  Mueller,  118 
N.  W.  1035,  1037,  22  S.  D.  534. 

The  office  of  a  summons  is  to  bring  de- 
fendant to  whom  it  is  directed  into  court  to 
answer  the  petition.  Mansur  v.  Pacific  Mut. 
Life  Ins.  Co.,  118  S.  W.  1193,  1194,  136  Mo. 
App.  726. 

•*A  'summons'  is  a  jurisdictional  writ 
and  is  the  only  method  by  which  the  court 
can  obtain  jurisdiction  of  a  defendant; 
without  it,  the  court  cannot  lawfully  pro- 
ceed." In  re  Farrell,  92  Pac.  785,  787,  36 
Mont.  254  (citing  and  adopting  the  definition 
In  Sharmon  v.  Huot,  52  Pac.  558,  20  Mont 
555,  63  Am.  St.  Rep.  645). 

The  words  "process"  and  "summons," 
as  used  in  the  common  law  and  in  the  stat- 
ute, are  often  synonymous,  and  It  has  been 
settled  at  common  law  that  process  and  sum- 
mons were  synonymous.  Process  is  the 
means  by  which  the  court  compels  the  ap- 
pearance of  the  defendants,  and  summons 
is  the  first  process  in  the  institution  of  an  ac- 
tion whereby  the  defendant  ia  notified  to  ap- 
pear and  answer.  Ackermann  v.  Berrlman, 
114  N.  Y.  Supp.  937,  940,  61  Misc.  Rep.  165. 

The  "summons"  referred  to  in  Civ.  Code 
1902,  §  3130,  providing  for  fees  of  witnesses, 
in  the  courts  of  common  pleas  and  probate, 
$1  for  every  day's  attendance  on  summons, 
is  not  a  mere  verbal  or  written  notice  from 
the  party,  but  is  the  "subpoena"  referred  to 
in  section  2861,  authorizing  the  is^^uance  of 
subpoenas  for  witnesses,  and  requiring  a  sub- 
poena to  state  at  whose  request  the  witness  Is 
summoned.  "Summons"  and  "subpoena*'  mean 
the  same  thing.  Atherton  v.  Atlantic  Coast 
Line  R.  Co.,  64  S.  E.  411,  82  S.  C.  474. 

A  notice  of  appeal  is  not  a  "summons," 
within  Rev.  Codes  1905,  §  6738.  defining  pro- 
cess as  a  writ  or  summons  issued  in  a  judi- 
cial proceeding  and  need  not  be  served  in  the 
manner  in  which  process  is  reriuired  to  be 
served.  Gooler  v.  Eidness,  121  N.  W.  83,  85, 
18  N.  D.  338. 

As  process 

See  Process. 

The  return  being  a  part  of  the  summons, 
it  is  sufficiently  described  by  the  word  "sum- 
mons." Casety  v.  Jamison,  77  Pac.  800,  801, 
35  Wash.  478. 

SUMP 

The  "sump"  of  a  m!ne  is  the  pit  beneath 
the  cages  of  a  shaft  and  is  regarded  by  min- 


ers as  an  extremely  dangerous  place  because 
the  cages  may  drop  into  it.  Dallas  Coal  Co. 
V.  Rotenberry,  107  S.  W.  997,  85  Arlc.  237. 

SUN  KINK 

A  "sun  kink"  is  a  creeping  together  of 
the  rails  of  a  railroad  track.  Hudson  y.  Ft 
Worth  &  D.  C.  B.  Co.,  139  S.  W.  617,  618. 

SUNDAY 

Observe  Sunday,  see  Observe. 

Playing  baseball  on  Sunday  as  crime, 
see  Crime. 

Sunday  law  involving  privilege  and  im- 
munity of  citizen,  see  Privileges  and 
Immunities. 

The  Missouri  Sunday  laws  have  regard 
to  that  day  as  a  day  of  rest,  and  not  as  to 
its  religious  character.  State  v.  Chicago,  B. 
&  Q.  R.  Co.,  143  S.  W.  785,  780,  239  Mo.  196. 

By  common  usage  the  terms  "Sabbath" 
and  "Sunday"  are  used  indlscriuduately  to 
denote  the  Christian  Sabbath ;  thiK  is,  Sun- 
day. "Sabbath  day"  is  synonymous  with 
"Sunday."  Town  of  Winnfleld  v.  Grigsby,  53 
South.  53,  54,  126  La.  929  (quoUng  7  Words 
and  Phrases,  p.  6281). 

Am  f  roat  midnislit  to  i&idnigkt 

"Sunday,"  as  used  in  Pen.  Code  1895,  art. 
199,  prohibiting  the  conduct  of  business,  etc.. 
on  Sunday,  means  the  entire  day,  extending 
from  midnight  Saturday  until  midnight  Sun- 
day. Muckenfuss  v.  State,  116  S.  W.  51,  52, 
55  Tex.  Cr.  R.  229,  20  L.  B.  A.  (N.  S.)  783, 
131  Am.  St  Rep.  813,  16'Ann.  Cas.  768. 

An  indictment  alleging  that  accused  sold 
liquor  between  midnight  of  Saturday  and 
sunrise  of  the  succeeding  Monday  morning 
does  not  charge  a  sale  on  Sunday,  in  viola- 
tion of  Act  March  12,  1908  (Laws  1908,  c. 
189),  punishing  the  sale  of  liquor  on  Sunday, 
because  a  sale  made  after  12  o'cloc\^  Sunday 
night  and  before  sunrise  Monday  morning  Is 
not  a  criminal  offense,  though  included  in  the 
indictment ;  "Sunday"  being  from  12  o'clock 
Saturday  night  until  12  o'clock  Sunday  night 
JeiTries  v.  Commonwealth,  75  S.  E.  90,  113 
Va.  773. 

SUNDAY  EXCEPTED 

Const.  §  79,  provides  that  if  a  bill  shall 
not  be  returned  by  the  Governor  within  three 
days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  it  shall  be  a  law,  un- 
less the  legislative  assembly,  by  its  adjourn- 
ment, prevent  its  return,  in  which  case,  It 
shall  be  a  law,  unless  the  Governor  shall  file 
it,  with  his  objections,  in  the  office  of  the  Sec- 
retary of  State  within  15  days  after  such  ad- 
journment. Held,  that  the  phrase  "Sundays 
excepted"  qualifies  the  phrase  "three  days" 
only,  and  in  computing  the  15-day  period  in 
which  the  Governor  may  exercise  the  veto 
power  after  adjournment  of  the  Legislature, 
Sundays  are  not  excepted,  and,  where  the 
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Legislature  adjourned  on  Marcb  3d,  a  bill 
transmitted  to  the  Governor  on  that  day  be- 
came a  law  on  March  18th,  and  an  attempted 
veto  on  March  21st,  was  of  no  effect  State 
V.  Norton,  131  N.  W.  257, 21  N.  D.  473. 

SUNBAT  SCHOOL 

As  public  worship,  see  Public  Worship. 

SUNK  UND 

A  government  survey  or  plat  of  a  town- 
ship selected  by  the  state  under  the  swamp 
lands  act  (Act  Cong.  Sept  28,  1850,  a  84,  9 
Stat  519)  showed  that  a  certain  part  of  the 
survey  was  not  laid  out  into  sections  and  sub- 
divisions, and  that  the  surveyed  part  was 
separated  from  the  unsurveyed  part  by  a 
meandered  line,  the  unsurveyed  part  being 
designated  as  "sxmk  lands"  and  in  the  sur- 
veyor's field  notes  described  as  low,  wet 
laad&  The  township  was  patented  to  the 
state  according  to  the  ofildal  plats  of  the  sur- 
vey. Held,  that  a  "meandered  line,"  being 
an  ordii^7  line  bounding  a  body  of  land, 
there  wS  nothing  to  show  that  the  sunk 
lands  was  a  body  of  water,  though  tempora- 
rily covered  with  water,  and  under  the  patent 
the  entire  township  passed  to  the  state  as 
swamp  lands.  Chapman  &  Dewey  Lumber 
Co.  V.  Board  of  Directors  St  Francis  Levee 
Dist,  139  S.  W.  625,  628, 100  Ark.  94. 

SUNSTROKE 

As  accident,  see  Accident — ^Accidental. 
See,  also.  Heatstroke. 

The  word  "sunstroke,"  when  used  in  an 
Insurance  policy  in  describing  one  of  the 
risks  covered,  should  not  be  interpreted  as 
applying  only  to  an  effect  produced  by  the 
heat  of  the  sun  unless  the  context  requires 
it,  but  the  term,  unexplained,  denotes  a  con- 
dition produced  by  any  heat,  solar  or  artifi- 
cial. Continental  Casualty  Co.  v.  Johnson, 
85  Pac.  545,  74  Kan.  129,  6  L.  R.  A.  (N.  S.) 
609,  118  Am.  St  Rep.  308,  10  Ann.  Cas.  851 
(citing  the  definitions  In  Webst  Int  Diet; 
Stand.  Diet ;  Cent  Diet ;  Enc.  Brit.).  See, 
also,  Carr  v.  Pacific  Mut  Life  Ins.  Co.,  75  S. 
W.  180,  183,  100  Mo.  App.  602. 

SUPER-CALENDERED  PAPER 

See  Sized  and  Super-Calendered  Paper. 

SUPERINTEND 

"'Superintend'  means  to  have  charge 
and  direction  of."  Sanders  v.  Belue,  58  S.  E. 
762,  763,  78  S.  C.  171. 

The  word  "superintend,*'  as  used  In 
Bums'  Rev.  St.  1901,  §  5003,  providing  that 
the  county  school  superintendent  shall  have 
the  general  superintendence  of  the  county 
schools,  visit  them,  attend  teachers'  iastitutes, 
and  superintend  generally  the  elevation  of 
the  standard  of  teaching,  means   to  have 


r  charge  and  direction;  to  regulate  the  conduct 
and  progress  of;  and  hence  such  section  does 
not  authorize  a  school  superintendent  to  in- 
stitute a  suit  in  equity  to  restrain  township 
school  trustees  from  paying  a  teacher  for 
services  rendered  out  of  the  school  revenue. 
McGreggor  v.  State  ex  rel.  Ballard,  68  N.  B. 
315,  31  Ind.  App.  483. 

StJPERIirTENDENCE 

See  General  Superintendent 

Intrusted  with  superintendence,  see  In- 
trust 

See,  also,  Fellow  Servant;  Superintend- 
ent 

One  who  has  general  superintendence  of 
all  the  servants  operating  a  blast  furnace 
exercises  "superintendence"  within  the  Em- 
ployers' Liability  Act  making  a  master  liable 
for  the  negligence  of  one  exercising  superin- 
tendence. And  the  same  is  true  of  one  who 
has  charge  of  a  gang  of  men  engaged  in 
breaking  iron  ore  into  lumps  of  proper  size 
for  use  in  a  blast  furnace.  Williamson  Iron 
Co.  V.  McQueen,  40  South.  306,  309,  144  Ala. 
265. 

Where  the  only  evidence  of  a  hostler's 
negligence  was  in  the  manual  labor  of  lower- 
ing a  push  bar,  which  was  merely  manual 
labor,  and  had  nothing  to  do  with  the  super- 
intendence of  the  ma:8ter's  work  or  of  other 
employ^,  he  was  not,  engaged  in  any  "act 
of  superintendence"  within  the  meaning  of 
subdivision  2  of  the  employer's  liability  act 
(Code  1907,  f  3910).  Louisville  &  N.  R.  Co.  v, 
Andrews,  54  South.  553,  554,  171  Ala.  200. 

The  duty  of  a  fird  boss  of  a  mine  to  ex- 
amine the  conditions  of  the  mine,  when  gas 
is  known  to  exist  therein,  before  men  are 
permitted  to  enter  for  work,  is  a  duty  of  "su- 
perintendence," within  employer's  liability 
act  (Code  1907,  |  3910,  subsec.  2)  making  an 
employer  liable  for  injury  caused  by  the  neg- 
ligence of  one  intrusted  with  superintendence, 
while  in  the  exercise  of  such  superintendence, 
and  this  is  true  irrespective  of  Code  1907,  | 
1031,  providing  that  when  gas  is  known  to 
exist  in  a  mine  the  operator  must  employ  a 
competent  fire  boss  to  examine  every  place 
in  the  mine  before  men  are  permitted  to  en- 
ter for  work.  Pratt  Consolidated  Coal  Co,  v, 
Davidson,  55  South.  886,  887,  173  Ala.  667. 

The  master  of  a  vessel  who  has  sole 
charge  of  its  navigation  is  one  "whose  sole 
or  principal  duty  is  that  of  superintendence" 
within  the  meaning  of  the  New  York  employ- 
er's liability  act  (Laws  1902,  c.  600),  and,  un- 
der such  act,  the  shipowner  is  liable  for  the 
negligence  of  the  master  causing  an  injury 
to  a  member  of  the  crew  under  him.  Trauf- 
fler  V.  Detroit  &  Cleveland  Nav.  Co.,  181  £^ed« 
256,  262. 

One  who  is  charged  with  superintendence 
within  Code  1907,  f  3910,  making  an  employe 
liable  for  negligence  of  an  employ^  who  has 
superintendence  intrusted  to  him  while  exer- 
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clslng  such  superintendence,  does  not  cease 
to  be  superintendent  merely  because  tie  per- 
forms duties  in  the  capacity  of  a  fellow  serv- 
ant, but  he  may  act  in  a  dual  capacity,  and 
.  his  acts  while  acting  as  a  fellow  servant  are 
not  acts  of  superintendence  for  which  the 
employer  Is  liable,  but,  where  he  negligently 
does  or  fails  to  do  something  involving  super- 
intendence, the  act  is  one  of  "superintend- 
ence," though  he  may  at  the  same  time  have 
been  engaged  in  the  performance  of  duties 
of  a  fellow  servant  Llnderman  v.  Tennessee 
Goal,  Iron  4c  R.  Co.  (Ala.)  58  South.  900,  902. 

A  complaint  in  an  action  for  injuries  to 
a  brakeman  while  operating  a  logging  train, 
which  alleges  that  plaintiff  was  working  un- 
der the  engineer,  who  was  intrusted  with  the 
"superintendence''  of  the  operation  of  the 
train  and  of  plaintiff,  and  that  while  plain- 
tiff was  engaged  in  operating  the  train  he  was 
injured,  and  that  the  injuries  were  caused 
by  the  negligence  of  the  engineer  while  in 
the  exercise  of  such  superintendence,  shows 
that  the  injuries  were  caused  by  the  negli- 
gence of  the  engineer  while  acting  in  liis 
capacity  as  superintendent,  and  not  in  his 
capacity  as  engineer,  within  Code  1896,  f 
1749,  subd.  2,  making  an  employer  liable  for 
an  injury  to  a  servant  caused  by  the  negli* 
gence  of  one  having  any  superintendence  in- 
trusted to  him.  Greola  Lumber  Co.  v.  Mills, 
42  South.  1019,  1021,  149  Ala.  474. 

The  fact  that  a  foreman  having  charge  of 
a  gang  of  men  works  with  his  hands,  the 
same  as  the  rest  of  the  men,  for  the  grekter 
part  of  the  time,  or  even  all  of  the  time,  does 
not  necessarily  exclude  him  from  being  one 
''whose  •  ♦  ♦  principal  duty  is  that  of 
superintendence,"  within  the  meaning  of  the 
Massachusetts  employers'  liability  act  (Rev. 
Laws,  c  10^  §f  71-79),  for  whose  negligence, 
causing  an  injury  to  another  employ^,  the 
master  is  liable.  New  England  Telephone  & 
Telegraph  Co.  v.  Butler,  156  Fed.  321,  324, 
84  O.  C.  A.  217.  See«  also,  Robertson  v. 
Hersey,  84  N.  E.  843, 198  Mass.  528. 

The  question  of  what  constitutes  "exer- 
cising superintendence,"  as  the  term  is  used 
in  Rev.  Laws  Mass.  c.  106,  §  71,  providing 
that  if  personal  injury  is  caused  to  an  em- 
ploy6,  who  at  the  time  of  the  Injury  is  in  the 
exercise  of  due  care  by  reason  of  negligence 
of  a  person  in  the  service  of  the  employer, 
who  was  intrusted  with  and  was  "exercising 
superintendence,"  etc.,  is  one  not  of  the  mag- 
nitude of  the  job  but  of  the  nature  and  pow- 
er of  the  person  in  charge  thereof.  One  who 
is  on  the  ground  dissevered  from  all  other 
authority,  and  having  full  power  at  the  time 
over  the  work  to  be  done,  even  though  only 
temporarily,  may  be  "exercising  superinten- 
dence." Munroe  v.  Fred  T.  Ley  &,  Co.,  150 
Fed.  468,  472,  84  C.  C.  A.  27a 

l%e  act  of  one  in  charge  of  the  work  of 
unloading  a  schooner  in  selecting  an  improper 
piece  of  rope,  for  the  purpose  of  lashing  a 


ladder  by  which  access  was  had  to  the  hold, 
was  an  act  of  ''superintendence,"  notwith- 
standing that  he  himself  did  th^  lashing. 
Hoorigan  v.  Boston  Elevated  By.  Co.,  79  N. 
E.  738,  739,  193  Mass.  405  (citing  Knight  v. 
Overman  Wheel  Co.,  54  N.  E.  890, 174  Mass. 
455;  Murphy  v.  New  York,  N.  H.  &  H.  R.  R., 
72  N.  E.  330,  187  Mass.  18 ;  and  distinguish- 
ing Shepard  v.  Boston  &  M.  R.  R.,  33  N.  Ew 
508,  158  Mass.  174;  Sullivan  v.  Fitchburg  R., 
36  N.  E.  751, 161  Mass.  125 ;  Dowd  v.  Boston 
&  A.  R.  Co.,  38  N.  E.  440,  162  Mass.  185; 
O'Neil  V.  O'Leary,  41  N.  E.  662,  164  Mass. 
887). 

A  teamster  ^igaged  in  moving  timbers 
was  directed  by  an  employ6  to  unhitch  his 
horse  from  a  wagon  and  hitch  it  to  a  chain 
which  had  been  attached  to  one  of  the  timbers 
to  be  hauled.  The  chain  slipped  and  caught 
another  timber.  The  teamster,  while  in  the 
act  of  prying  the  timbers  apart,  was  injured 
in  consequence  of  the  employ^  starting  the 
horse.  Held  to  authorize  a  finding  that  the 
employ^,  while  starting  the  horse,  was  in  the 
exercise  of  the  controlling  authority,  which 
he  had  as  superintendent,  within  the  meaning 
of  the  employers*  liability  act.  Coates  v. 
Soley,  80  N.  E.  464,  465,  194  Mass.  386. 

A  car  dispatcher  on  a  street  railroad  is 
an  "employ^  intrusted  with  and  exercising 
superintendence,"  within  the  direct  provi- 
sions of  Rev.  Laws,  c.  106,  i  71,  cL  2,  giving 
employes  an  action  for  personal  injuries 
caused  by  the  negligence  of  such  person. 
Fitzgerald  v.  Worcester  &  S.  St.  Ry.  Co.,  85 
N.  E.  911,  912,  200  Mass.  105.  19  L.  R.  A. 
(N.  S.)  239. 

Where  plaintiff  was  working  under  the 
direction  of  M.  as  superintendent,  and  M. 
decided  to  cut  a  wire  holding  planks  in  place 
without  giving  any  warning  to  workmen 
near,  and  did  so,  whereupon  one  of  the 
planks  fell  and  injured  plaintiff,  the  act  of 
negligence  was  not  the  cutting  of  the  wire,  ^ 
which  was  manual  labor  and  properly  done, 
but  in  deciding  to  cut  it  without  any  warn- 
ing, which  was  an  act  of  "superintendence." 
Mooney  v.  Benjamin  F.  Smith  Ck>.,  91  N.  B. 
125,  126,  205  Mass.  270. 

The  person  in  charge  of  a  particular 
piece  of  work  as  a  subforeman  or  pusher  is 
a  person  engaged  in  "superintendence,"  with- 
in the  New  York  Employer's  Liability  Act 
(Laws  1902,  c  600),  making  the  master  liable 
for  Injuries  to  servants  caused  by  the  negli- 
gence of  a  superintendent  or  a  person  exer- 
cising '^superintendence."  And  so  is  a  fore- 
man whose  sole  duty  is  to  superintend  the 
work  of  a  shift  of  men  under  him,  make  out 
reports,  and  to  have  charge  of  the  appliances 
in  the  rooms  in  which  they  worked.  Castner 
Electrolytic  AlkaU  Co.  v.  Davles,  154  Fed.  938, 
942,  83  C.  O.  A.  510.  The  person  in  charge  of 
a  particular  piece  of  work  as  a  subforeman  or 
pusher  is  a  person  engaged  in  superinten- 
dence within  the  New  York  employer's  Ua- 
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bility  act  (Laws  1902,  c.  600),  making  the 
master  liable  for  injuries  to  servants  caused 
by  the  negligence  of  a  superintendent  or  a 
person  exercising  superintendence.  Pennsyl- 
vania Steel  Co.  V.  Lakkonen,  181  Fed.  325, 
327,  104  C.  0.  A.  513. 

The  action  of  the  superintendent  of  a 
factory  In  starting  up  a  loom  which  the  op- 
erator had  stopped  for  the  purpose  of  clean- 
ing it  was  an  **act  of  superintendence"  for 
which  his  principal  was  responsible  to  the 
operator,  who  was  injured  thereby  under 
New  York  Employer's  liability  Act  (ConsoL 
Laws  N.  Y.  1909,  c.  31)  §  200.  American  Mfg. 
Co.  V.  Bigelow,  188  Fed.  34,  30,  110  C.  0.  A. 
77. 

The  conductor  of  the  car  on  which  plain- 
tiff, a  conductor  off  duty,  was  injured  was  not 
a  person  whose  sole  or  pAncipal  duty  was 
that  of  "superintendence,"  within  the  Em- 
ployers' Liability  Act,  so  as  to  entitle  plain- 
tiff to  recover  on  the  ground  that  such  con- 
ductor was  guilty  of  negligence  in  command- 
ing plaintiff  to  occupy  a  dangerous  position, 
on  the  front  platform  of  the  car.  McLaugh- 
lin V.  Interurban  St  Ry.  Co.,  91  N.  Y.  Supp. 
883,  885,  101  App.  Div.  134. 

One  who  had  charge  of  men  engaged  in 
unloading  coal  from  cars,  and  who  checked 
the  cars  and  helped  in  the  unloading,  was  not 
as  to  the  others  exercising  "superintendenc«," 
within  the  Employers'  Liability  Act.  Miller 
V.  Solvay  Process  Co.,  95  N.  Y.  Supp.  1021, 
1023,  109  App.  Div.  135. 

The  superintendent  of  a  roundhouse  had 
general  supervision  of  all  work,  and  author- 
ity to  hire  and  discharge  men,  but  another 
was  foreman  or  inspector  of  boiler  repairs, 
with  a  gang  of  men  under  his  direction. 
Held,  that  such  person,  while  engaged  in  di- 
recting boiler  repairs  in  the  absence  of  the 
superintendent,  was  engaged  in  "superin- 
tendence," within  the  statute,  as  to  the  men 
under  his  direction.  Faith  v.  New  York 
Cent  &  H.  R.  R.  Co.,  95  N.  Y.  Supp.  774,  776, 
109  App.  Div.  222. 

The  direction  of  a  foreman,  who  had 
power  to  stop  machinery,  that  it  be  stopped, 
or  the  failure  to  so  direct,  while  a  condi- 
tion of  the  machinery  was  being  remedied 
which  necessitated  the  loosening  of  a  belt 
running  from  the  main  shaft  to  a  counter 
shaft,  which  had  become  wound  around  a 
pulley,  on  tlie  counter  shaft,  was  an  act  of 
"superintendence,"  within  Employers'  Lia- 
bility Act.  Guilmartin  v.  Solvay  Process  Co., 
82  N.  E.  725,  72C,  189  N.  Y.  490.  See.  also, 
Gallagher  v.  Newman,  83  N.  E.  480,  481,  190 
N.  Y.  444,  16  L.  R.  A.  (N.  S.)  140. 

Where  an  ordinary  laborer,  during  the 
absence  of  the  regular  superintendent,  is  in- 
trusted with  his  duties,  he  cannot  be  regard- 
ed as  "exercising  superintendence,"  within 
the  ihnployers'  LiabiliVy  Act  (I^ws  1902,  c. 
000)  1 1«  Bubd.  2,  while  he  ia  performing  the 


ordinary  duties  of  a  laborer  and  participating 
in  the  work  of  his  fellow  laborers.  Hope  ▼. 
Scranton  &  Lehigh  Goal  Co.,  105  N.  X.  Supp. 
372,  374,  120  App.  Div.  595. 

A  foreman  of  a  gang  varying  from  10  to 
50  men,  having  immediate  superintendence 
of  the  work  and  of  the  men  engaged  therein, 
who  were  obliged  to  do  as  he  directed,  was, 
in  directing  one  of  them  to  remove  planks 
forming  a  part  of  the  floor  of  the  room 
where  the  employ^  worked  and  not  to  re- 
place the  same,  engaged  in  an  "act  of  super- 
intendence," within  Employers'  Liability  Act 
Heffron  v.  Lackawanna  Steel  Co.,  105  N.  Y. 
Supp.  429,  432,  121  App.  Div.  35. 

The  foreman  of  a  gang  employed  in  trim- 
ming trees  preliminary  t^  stretching  elec- 
tric wires,  while  holding  a  rope  attached  to 
a  limb  to  prevent  from  falling,  when  It  was 
sawed  off,  is  not  exercising  "superintend- 
ence," within  the  Employers'  Liability  Act, 
making  an  employer  liable  for  injuries  to  an 
employ^  arising  from  negligence  of  one  In- 
trusted with  and  exercising  superintendence. 
Lowrey  v.  Huntington  Light  A  Power  Co., 
105  N.  Y.  Supp.  852,  853,  121  App.  Div.  245. 

A  boss  of  a  machine  shop,  directing 
plaintiff  and  Ills  coemploy^  to  lower  an  iron 
flask,  watching  them,  and  directing  their 
movements,  but  not  assisting  them  in  any 
way,  is  exercising  "superintendence,"  with- 
in the  meaning  of  Employers'  Liability  Act 
Ozogar  V.  Pierce,  Butler  &  Pierce  Mfg.  Co., 
105  N.  Y.  Supp.  1087,  1090,  55  Misc.  Rep.  579. 

Defendant's  superintendent,  directing  the 
unloading  of  a  vessel,  ordered  a  box  to  be 
placed  in  the  gangway,  and  leaned  against 
the  side  thereof.  The  box  fell,  and,  under 
the  direction  of  one  who,  during  the  presenee 
of  the  superintendent,  was  plalntilTs  fellow 
servant,  the  box  was  again  put  In  place,  and 
afterwards  again  fell  and  injured  plaintiff. 
Held  that,  in  the  absence  of  proof  that  the 
superintendent  was  absent  from  the  works, 
and  that  the  servant  who  directed  the  re- 
placing of  the  box  was  an  employ 6  whose 
sole  or  principal  duty  was  that  of  superin- 
tendence, the  act  of  such  servant  was  not  an 
"act  of  superintendence."  Williams  v.  Citi- 
zens' Steamboat  Co.,  106  N.  Y.  Supp.  975, 
978,  122  App.  Div.  188. 

Plaintiff,  a  machinist,  employed  to  as- 
sist in  cleaning  the  sheaves  and  cables  of  an 
elevator,  worked  in  company  with  O.,  who 
was  second  assistant  to  the  engineer.  Plain- 
tiff claimed  that  he  was  told  by  the  chief  en- 
gineer to  assist  O.,  and  that  he  acted  under 
O.'s  orders,  and  was  Injured  because  of  his 
negligence  in  telling  plaintiff  to  go  ahead 
with  the  work  without  giving  warning  to  the 
men  in  charge  of  the  elevator;  plaintiff  be- 
ing subsequently  injured  by  the  starting  of 
the  elevator.  Held,  the  mere  fact  that  O.  was 
directed  to  stand  guard  and  give  directions 
when  to  proceed  with  the  work  waa  insuffi- 
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cient  to  constitute  bis  acts  "acts  of  superin- 
tendence," witbiu  Employers'  Liability  Act! 
Falk  V.  Havemeyer,  108  N.  Y.  Supp.  140,  142, 
123  App.  I>iy«  657  (citing  McConnell  t.  Morse 
Iron  Works  &  Dry  Dock  Co.,  80  N.  B.  100, 
187  N.  Y.  341,  10  L.  R.  A.  [N.  S.]  419,  10 
Ann.  Cas.  205 ;  Mcliaughlin  y.  Intemrban  St 
B.  Co.,  01  N.  Y.  Supp.  883,  101  App.  DIt.  134 ; 
Quinlan  y.  Lacluiwanna  Steel  Co.,  94  N.  Y. 
Supp.  942,  107  App.  Dly.  176). 

It  is  not  negligence,  in  a  detail  of  "super- 
intendence," for  a  telepbone  company's  fore- 
man, wben  directing  nn  experienced  lineman 
to  climb  a  pole  and  cut  wires,  to  omit  to  tell 
the  lineman  to  investigate  as  to  whether  de- 
taching the  wires  will  weaken  the  support  of 
the  pole,  and  to  suggest  that  the  pole  he  test- 
ed to  ascertain  whether  it  is  rotten  where  it 
enters  the  ground,  where  such  poles  are  first 
attacked  by  rot,  and  to  inform  him  of  the 
manner  of  making  the  test;  such  matters  be- 
ing as  much  within  the  knowledge  of  the  line- 
man as  of  the  foreman.  La  Duke  v.  Hudson 
Riyer  Tel.  Co.,  108  N.  Y.  Supp.  180,  191,  124 
App.  Dly.  106. 

"^Vliere  a  railroad  company's  employ^  was 
a  track  supervisor,  and  had  general  superyi- 
sion  of  the  work  of  loading  rails  on  cars,  and 
it  did  not  appear  that  there  was  any  limita- 
tion on  his  authority,  he  was  exercising  an 
*'act  of  superintendence"  while  overseeing 
the  work  of  loading  rails,  within  the  em- 
ployer's liability  act  (Laws  1902,  p.  1748,  c. 
COO),  though  designated  as  a  foreman.  Vin- 
cenzo  y.  Delaware  &  H.  Co.,  110  N.  Y.  Supp. 
589,  591,  126  App.  .Div.  481. 

Iron  workers  employed  on  a  building 
were  divided  into  gangs,  under  the  charge  of 
a  foreman,  called  a  **pusher."  There  was  a 
general  superintendent  of  the  w^hole  work, 
and  in  his  absence  the  pusher  had  direction 
of  the  men,  and  of  a  derrick  with  which  they 
worked ;  and,  if  the  men  needed  help,  he  as- 
sisted with-  his  hands,  if  he  saw  fit  Held, 
that  the  pusher  was  a  "jperson  intrusted  with 
and  exercising  superintendence,"  whose  sole 
or  principal  duty  is  tliat  of  superintendence, 
for  whose  negligence  the  master  is  made  re- 
sponsible, regardless  of  the  absence  of  the 
general  superintendent;  the  statute  (Laws 
1902,  p.  1750,  c.  600,  §  3)  not  reciuiring  that 
the  person  shall  be  a  general  sui>eriiiteiident, 
or  that  he  shall  have  power  to  employ  or  dis- 
charge men.  Hurley  v.  Olcott,  119  N.  Y. 
Supp.  430,  486,  134  App.  Dly.  631. 

To  facilitate  the  work  of  removing  old 
ties  from  an  elevated  structure,  the  foreman 
of  a  track  gang  directed  employr's  to  go  down 
into  the  street,  and  as  the  ties  were  thrown 
down  to  remove  them,  and  directed  other  em- 
ploy (^  to  station  themselves  near  the  place 
to  warn  the  public,  and  he  himself  statione<l 
himself  where  he  could  see  when  the  ties 
were  to  be  thrown.  The  foreman  gave  a  sig- 
nal that  all  was  clear  as  each  tie  was  thrown 
down,  and  an  employ^,  while  in  the  aet  of 


removing  a  tie,  >^as  struck  by  a  tie  which 
was  thrown  on  the  signal  of  the  foreman  that 
all  was  clear.  Held,  tliat  the  foreman  was 
performing  a  mere  detail  in  the  work  of  re- 
moving the  ties,  and  was  not  exercising  an 
"act  of  superintendence,"  so  as  to  render  de- 
fendant liable  under  the  employer's  liability 
act  (Consol.  Laws,  c.  31,  §§  200-204).  Larson 
y.  Brooklyn  Heights  R.  Co.,  119  N.  Y.  Supp. 
545,  647, 184  App.  Dly.  679. 

A  servant,  required  to  see  that  the  In- 
structions of  the  superintendent  as  to  the 
manner  of  doing  the  structural  iron  work  on 
a  building  were  carried  out  and  to  assist  In 
the  x)erformance  of  the  work,  was  not  engag- 
ed in  an  act  of  "superintendence"  while  as- 
sisting in  moving  a  derrick  after  the  super- 
intendent had  instructed  him  as  to  the  man- 
ner of  doing  the  w*ork ;  and  a  fellow  servant, 
injured  by  such  servant's  negligence  in  do- 
ing the  work,  could  not  recover,  under  the 
employer's  liability  act  (Tjaws  1902,  p.  1748,  c. 
600).  Pratt  v.  McKee,  119  N.  Y.  Supp.  967, 
968,  135  App.  Div.  752. 

A  hod-hoisting  elevator  was  raised  or 
lowered  in  a  twelve-story  building  in  obedi- 
ence to  signals.  A  signal  man  was  at  the 
bottom  of  the  shaft  to  notify  the  engineer 
and  another  at  the  top  to  direct  its  movement 
for  the  two  upper  floors  only,  but  for  other 
floors  a  signal  by  any  one  would  be  obeyed, 
regardless  of  the  position  of  the  elevator.  An 
employ^  was  working  on  the  fifth  floor  when 
the  elevator  suddenly  started  upward,  in  re- 
sponse to  a  signal  from  an  unknow*n  source, 
and  he  was  injured.  Held  that  in  the  suit 
therefor,  tried  on  the  theory  that  liability 
was  created  under  the  employer's  liability 
act  (ConsoL  Laws,  c.  31),  the  court  having 
eliminated  the  question  of  a  safe  place  to 
work,  the  only  remaining  theory  on  which 
the  cause  of  action  came  within  the  act  was 
that  if  any  of  defendant's  employes,  charged 
with  the  dut3%  gave  the  signal  to  start,  it  was 
an  act  of  superintendence,  and  that  under 
the  circumstances  it  was  not  such  an  act, 
even  tf  given  by  an  employ^,  of  which  there 
was  no  evidence,  plaintiff's  assignment  of 
negligence  being  in  fact  based  on  the  absence 
of  such  a  person,  and  a  Judgment  la  his  fa- 
vor on  that  theory  could  not  stand.  McDon- 
nell y.  Andrew  J.  Robinson  Co.,  121  N.  Y. 
Supp.  47,  49,  136  App.  Div.  598. 

Plaintiff  was  employed  to  run  an  elevator 
in  defendant's  factory,  and  the  foreman  got 
in  and  ran  it  up  to  the  third  floor,  where 
plaintiff  had  a  bundle  to  deliver.  The  fore- 
man then  told  him  to  deliver  the  bundle,  and 
he  would  wait  for  him  until  he  came  back. 
On  plaintiff's  return,  he  found  the  chain 
down  and  the  door  partly  open,  and  in  the 
darkness  attempted  to  step  in  the  elevator, 
which  in  the  meantime  had  presumably  been 
run  up  to  the  fourth  floor  by  the  foreman, 
and  he  thus  fell  to  the  bottom  of  the  shaft. 
Held,  that  the  foreman's  direction  and  assur- 
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ance  were  acts  done  by  virtue  of  his  anthori- 
ty  aa  foreman,  and  his  disregard  of  such 
assurance  was  a  violation  of  duty  as  super- 
intendent; the  foreman  under  the  circum- 
stances owing  plaintiff  the  duty  either  not  to 
move  the  elevator,  or  at  least  to  close  the 
opening  so  as  to  warn  him  on  his  return,  and 
hence  he  was  injured  in  consequence  of  a  neg- 
ligent act  or  omission  of  superintendence 
within  the  meaning  of  the  employer's  liabili- 
ty act  (Consol.  Laws,  c,  31).  Martin  v.  Cor- 
nell, 121  N.  Y.  Supp.  119,  120,  136  App.  Div. 
585. 

The  engineer  of  defendant  in  charge  of  a 
steam  shovel  gang,  who  hired  and  discharg- 
ed the  men  and  directed  the  manner  of  their 
work,  directed  plaintiff  to  perform  work  di- 
rectly under  the  bucket,  and,  on  plalntUTs 
request  that  he  have  the  bucket  turned  to 
one  side  because  there  were  two  men  working 
on  the  arm  <^f  the  engine  or  crane,  said  *'It*s 
all  right  Go  ahead.  Don't  be  afraid,"  al- 
though the  arm  could  have  been  easily  swung 
to  one  side.  Held,  that  the  engineer's  deter- 
mination was  an  "act  of  superintendence" 
within  the  employer's  liability  act  Impel- 
lizzieri  V.  Cranford,  133  N.  Y.  Supp.  336,  337, 
148  App.  Div.  758. 


SUPEBIHTEJUIEKT 

See  Town  Superintendent 
As  judicial  officer,  see  Judicial  Officer. 
As  laborer,  see  Laborer. 
As  officer,  see  Officer. 
See,  also,  Superintendence;    Vice  Prin- 
cipal. 

The  word  "superintendent"  implies  a  per- 
son exercising  large  executive  powers,  and 
does  not  Include  a  mere  foreman  having  di- 
rection of  mechanics  and  other  workmen  en- 
gaged with  him  in  the  construction  of  a 
building;  he  being  a  fellow  servant  for 
whose  negligence  the  master  Is  not  liable. 
Foumier  v.  Pike,  128  Fed.  091,  994. 

"A  'superintendent'  is  a  man  having  the 
control,  with  the  i>ower  of  authority;  that 
is  to  say»  when  he  speaks  the  workmen  are 
to  obey,  not  because  he  advises  them  or  re- 
quests them,  or  hopes  they  will,  but  because, 
by  virtue  of  his  position,  they  have  agreed 
to  obey  him.  That  is  the  nature  of  his  au- 
thority." Munroe  v.  Fred  T.  Ley  &  Co.,  156 
Fed.  468,  472,  84  0.  C.  A.  278  (quoting  and 
adopting  the  definition  in  Malcolm  v.  Fuller, 
25  N.  B.  83,  152  Mass.  160,  163).  See,  also, 
Bowie  V.  Coffin  Valve  Co.,  86  N.  B.  914,  915, 
200  Mass.  571. 

A  "superintendent"  is  one  who  has  the 
oversight  and  charge  of  something,  with  the 
power  of  direction,  which  power  is  entire  and 
absolute,  and  an  employ^  intrusted  with  the 
management  of  a  business  during  the  absence 
of  the  manager  thereof  is  not  a  superintend- 
ent, since  he  is  subject  to  the  control  of  the 
manager;  who  is  his  superior.    Buemmeli- 


Braun  Co.  v.  CahiU,  79  Pac.  260,  262,  14  OkL 
422. 

On  an  issue  as  to  whether  a  certain  per- 
son was  defendant's  superintendent  in  the 
work  of  unloading  coal  from  a  schooner,  It 
appeared  that  he  did  manual  work  only  when 
he  felt  like  it;  that  it  was  liis  duty  to  r^>ort 
how  many  men  he  wanted,  and  to  report 
them  if  they  did  not  work  properly ;  that  it 
was  his  duty  to  tell  the  men  where  to  shovel 
the  coal,  and  to  tell  the  engineer  when  to 
hoist  and  lower  the  coal  scoop,  and  also  to 
tell  the  men  when  to  stop  work;  and  that 
there  was  no  other  person  in  the  immediate 
charge  of  the  work.  Held,  that  the  facts 
warranted  a  finding  that  he  was  a  "superin- 
tendent," within  the  employers'  liability  act 
Hourigan  v.  Boston  Elevated  Ry.  Co.,  79  N. 
E.  738,  739,  193  Mass.  495  (citing  Knight  v. 
Overman  Wheel  Co.,  54  N.  B.  890,  174  Mass. 
455;  Murphy  v.  New  York,  N.  H.  &  H.  R.  Co., 
72  N.  B.  330,  187  Mass.  18 ;  and  distinguish- 
ing Shepard  v.  Boston  &  M.  R.  R.,  33  N.  E. 
508,  158  Mass.  174;  Sullivan  v.  Fitchburg  R. 
Co.,  36  N.  E.  751,  161  Mass.  125;  Dowd  v. 
Boston  &  A.  R.  Co.,  88  N.  B.  440,  162  Mass. 
185;  O'Neil  v.  O'Leary,  41  N.  B.  662,  164 
Mass.  887). 

A  teamster,  who  worked  with  a  laborer, 
even  though  directing  his  work  and  exercis- 
ing a  sort  of  superintendence  over  him  in 
obedience  to  the  orders  of  the  master's  super- 
intendent, is  a  fellow  servant  of  the  laborer, 
and  not  one  acting  as  ''superintendent*'  with 
the  authority  of  the  master,  within  Rev. 
Laws,  c.  106,  I  71.  Anderson  y.  Smith,  95 
N.  B.  392,  209  Mass.  52. 

A  mine  foreman,  whose  duties  are  con- 
fined to  the  underground  portion  of  a  colliery, 
1b  not  the  ''superintendent"  of  the  colliery, 
within  Act  June  2,  1891  (P.  L.  176),  and  re- 
quired by  article  14  (page  195)  to  give  notice 
to  the  mine  inspector  of  the  district  in  cer- 
tain casea  Corgan  v.  George  F.  Lee  Coal 
Co.,  67  Atl.  655,  657,  218  Pa.  386,  120  Am. 
St  Rep.  891,  11  Ann.  Cas.  838. 

A  plumber,  employed  to  fit  and  repair 
pipes  tn  a  blacksmith  shop,  without  power  to 
hire  or  discharge  his  helper,  who  is  hired  by 
the  employer  and  directed  by  him  to  serve  as 
helper  and  obey  the  directions  of  tlie  plumber, 
is  a  fellow  servant  of  the  helper,  and  not  a 
"superintendent"  within  Employers'  Liability 
Act  (Laws  1902,  p.  1748,  c.  600),  making  an 
employer  liable  for  injury  to  an  employ^ 
caused  by  the  negligence  of  an  employ^  in- 
trusted with  superintendence,  etc.,  and  the 
employer,  having  supplied  suitable  applianc- 
es, is  not  liable  for  injuries  to  the  helper  in 
consequence  of  the  plumber  selecting  defec^ 
tive  appliances.  McConnell  v.  Morse  Iron 
Works  &  Dry  Dock  Co.,  80  N.  B.  190,  191, 187 
N.  Y.  341,  10  L.  R.  A.  (N.  S.)  419,  10  Ann. 
Cas.  205. 

An  employ6  whose  duty  it  is  to  signal 
another  employ^  in  charge  <^  a  crane  to  oper- 
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ate  the  crane,  and  who  gives  directions  for 
the  carrying  ont  of  the  orders  of  a  superior, 
is  not  a  "superintendent"  within  the  meaning 
of  Laws  1902,  p.  1748,  c.  60a,  making  the 
master  liable  for  Injuries  caused  by  reason 
of  the  negligence  of  any  person  intrusted 
with  and  ezerdslng  superintendence,  whose 
sole  and  principal  duty  is  that  of  superin- 
tendence. Qulnlan  v.  Lackawanna  Steel  Co., 
94  N.  Y.  Supp.  942,  948,  107  App.  DiT.  176. 

A  ''pusher*'  in  charge  of  a  gang  of  five 
or  six  structural  iron  workers,  whose  work  is 
the  same  except  that  he  sees  that  they  all 
work  to  advantage,  Is  not  a  "superintendent," 
within  the  Employers'  liability  Act,  for  whose 
negligence,  in  directing  the  starting  of  the 
hoisting  engine,  the  master  is  liable.  Abra- 
hamson  v.  General  Supply  &  Construction 
Co.,  98  N.  Y.  Supp.  596,  597, 112  App.  Div,  318. 

One  employed  by  a  railroad,  and  having 
charge  of  the  work  of  cleaning  ashes  from 
locomotives  in  the  absence  of  the  regular  su- 
perintendent or  foreman,  and  who  had  con- 
trol of  the  men  and  directed  them  in  the  work 
of  handling  the  engines,  was  acting  as  a 
"superintendent,"  within  Employers'  Liability 
Act.  Mikos  V.  New  York  Cent  &  H.  R  B. 
Co.,  102  N.  Y.  Supp.  995,  996,  118  App.  Div. 
586. 

« 

An  employ^  operating  a  machine  with 
the  assistance  of  other  employte,  with  inci- 
dental power  to  supervise  th«  work  of  his 
assistants,  but  without  authority  to  exercise 
superintendence  conferred  on  another,  is  not 
a  superintendent  within  the  Employers'  lia- 
bility Act  (Laws  1902,  p.  1748,  c.  600),  making 
an  employer  liable  for  injury  to  an  employ^ 
caused  by  the  negligence  of  any  person  in 
the  service  of  the  employer  intrusted  with 
superintendence;  a  "superintendent"  being 
one  whose  principal  duty  is  that  of  superin- 
tendence, and  mere  Incidental  authority  to 
exercise  a  minor  supervision  over  others  is 
not  sufficient  Bovi  v.  Hess,  107  N.  Y.  Supp. 
1001,  1006,  123  App.  Div.  389. 

An  employ^  of  the  owners  of  a  vessel 
engaged  in  superintending  repair  work  there- 
on is  not  the  "superintendent*'  of  an  employer 
supplying  employes  to  do  the  work,  within 
Employers'  Liability  Act  (Laws  1902,  p.  1748, 
c.  600),  making  an  employer  liable  for  injuries 
to  employ^  caused  by  the  negligence  of  "any 
person  in  the  service  of  the  employer"  in- 
trusted with  and  exercising  superintendence. 
Droge  V.  John  N.  Robins  Co.,  108  N.  Y.  Supp. 
457,  461, 123  App.  Div.  637. 

The  mere  presence  of  a  superior  employ^ 
does  not  necessarily  prevent  a  subordinate 
employ^  from  acting  as  a  "superintendent" 
within  the  Employers'  Liability  Act  (Consol. 
Laws,  c.  81).  Smith  v.  Mllllken  Bros.,  93 
N.  B.  184,  186,  200  N.  Y.  21. 

The  operator  of  an  elevator  used  by  em- 
ployes is  not  a  "superintendent,"  within  the 
Employers'  Liability  Act  (Laws  1902,  p.  1748, 


c.  600).    Lee  v.  Western  Electric  Co.,  119  N. 
Y.  Supp.  775,  776,  185  App.  Div.  60. 

One  whose  duty  it  is  to  employ  men  and 
direct  them  in  their  work,  and  whose  princi- 
pal duty  consists  of  supervision  and  direc- 
tion, though  he  may  occasionally  help  with 
the  actual  work,  bears  the  relation  of  "su- 
perintendent" to  an  ordinary  workman  act- 
ing under  his  directions.  In  determining 
whether  the  act  of  an  employ^,  for  which  the 
master  is  charged  with  liability,  was  one  of 
superintendence,  the  grade  of  the  employ^ 
doing  the  act  should  qualify  and  determine 
the  character  of  the  act,  if  the  act  in  Itself  Is 
doubtful  and  indeterminate.  Buckley  v. 
Belnhauer,  121  N.  Y.  Supp.  180, 182, 136  App. 
Div.  540. 

A  foreman  in  charge  of  the  operation  of 
a  derrick,  there  being  no  other  present  in 
charge,  was  a  "superintendent,"  within  Em? 
ployers'  Liability  Act  (Laws  1902,  c.  600; 
Consol.  Laws  1909,  c.  81)  |§  200-204,  relating 
to  compensation  for  personal  injuries  to  serv- 
ant&  Cain  v.  Thompson-Starrett  Ca,  188  N. 
Y.  Supp.  472,  474,  163  App.  Div.  414. 

Where  the  foreman  of  a  contractor  who 
was  erecting  a  building  directed  a  carpenter 
to  move  a  cert^n  derrick  with  the  assistance 
of  a  gang  of  men,  the  situation  warranted  a 
finding  that  the  carpenter,  as  concerning  the 
moving  of  the  derrick,  was  a  "superintend- 
ent" or  foreman,  in  the  absence  of  the  regu- 
lar foreman,  with  the  authority  and  consent 
of  defendant  Farrell  v.  B.  F.  Sturtevant 
Ck>.,  80  N.  E.  469,  470,  194  Mass.  481. 

One  who  has  charge  of  a  gang  of  men 
working  at  a  stone  crusher,  and  whose  prin- 
cipal work  consists  of  giving  orders,  and 
whose  only  manual  labor  consists  of  opening 
and  closing  the  hoppers,  and  who  must  decide 
under  which  hofpper  teamsters  shall  load,  is 
a  statutory  "superintendent"  Bourdeau  v, 
J.  J.  Prlndlville  Co.,  99  N.  E.  949,  950,  213 
Mass.  145. 

An  act  of  an  employ^  may  be  one  of 
"superintendence,"  where  it  relates  to  the 
furnishing  a  safe  place  to  work  or  safe  appli- 
ances or  to  the  keeping  of  them  in  a  safe 
condition.  On  the  other  hand,  an  act  is  not 
one  of  "superintendence"  where,  at  the  time 
and  in  doing  the  act  complained  of,  he  Is  en- 
gaged in  mere  manual  labor,  which  is  the 
duty  of  a  common  workman.  But  it  is  held 
that  he  is  engaged  in  an  act  of  superintend- 
ence, although  he  is,  at  the  time  of  the  in- 
jury, performing  an  act  of  manual  labor, 
where  it  is  done  pursuant  to  directing  the 
work  and  in  furtherance  thereof.  Thus 
where  a  foreman,  while  in  control  of  work 
and  directing  servants  under  him,  performs 
an  act  of  manual  labor  pursuant  to  and  in 
furtherance  of  the  dlrectibn  which  he  had 
previously  given  in  regard  to  this  particular 
work,  he  does  not  cease  thereby  to  be  a 
"superintendent,"  for  whose  negligence  the 
master  is  liable*    Rippy  v.  Southern  B.  Co., 
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61  S.  E.  1010.  1011,  80  S.  C.  539,  21  L.  R.  A. 
(N.  S.)  601  (quoting  26  Cyc.  pp.  1364,  1365). 

SUPERINTENDEKT  OF  SCHOOL 

As  officer,  see  Officer. 

SUPEBINTENBINO  CONTROL 

As  vice  principal,  see  Vice  Principal. 

SUPERIOR 

A  ''superior,'*  as  the  term  is  used  in  a 
statute  dividing  the  employes  of  railroad 
companies  into  superiors  and  subordinates, 
is  an  employ^  having  charge  or  control  of  the 
employ^  in  any  separate  branch  or  depart- 
ment. Kane  v.  Erie  R.  Co.,  142  Fed.  682, 
685,  73  0.  a  A.  672.  Any  employ^  who 
exercises  authority  over  another  is  not  the 
fellow  servant  but  the  "superior"  of  such 
other,  and  every  employ^  who  exercises  au- 
thority over  another  in  his  own  branch  or  de- 
partment is  the  "superior,"  and  not  the  fel- 
low servant,  of  an  employ^  in  a  separate 
branch  or  department,  who  exercises  no  au- 
thority there.  Id.,  133  Fed.  681,  684,  685,  67 
C.  C.  A.  653,  68  Ia  R.  A.  788.  Under  the 
second  clause  of  section  3  of  Act  Ohio  April, 
2,  1800  (87  Ohio  Laws,  p.  150),  which 
provides  that  every  person  in  the  employ  of 
a  railroad  company,  "having  charge  or  con- 
trol of  employes  In  any  separate  branch  or 
department,  shall  be  held  to  be  the  superior 
and  not  fellow  servant  of  employes  In  any 
other  branch  or  department  who  have  no 
power  to  direct  or  control  In  the  branch  or 
department  In  which  they  are  employed,"  as 
such  provision  has  been  construed  by  the 
Supreme  Court  of  the  state,  an  engineer,  al- 
though having  control  of  but  a  single  em- 
ploy^,  may  be  the  constructive  "superior"  of 
a  fireman  in  a  different  branch  of  the  service. 
Erie  R.  Co.  v.  Kane,  118  Fed.  223,  227,  55  O. 
O.  A.  129. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  error  in  instructing  that  the 
street  railroad  had  no  prior  right  to  that  part 
of  the  street  occut)led  by  its  track,  as  against 
pedestrians  and  vehicles.  Is  not  cured  by  an 
instruction  that  it  had  a  superior  and  pref- 
erential right,  since  there  is  no  distinc- 
tion between  a  "prior"  right  and  a  "superior" 
or  "preferential"  right,  and  hence  the  two 
instructions  were  clearly  Inconsistent  and 
left  the  jury  to  accept  either  and  disregard 
the  other.  Denver  City  Tramway  Co.  v.  Gus- 
tafson,  121  Pac.  1015,  1019,  21  Colo.  App.  478. 

SUPERIOR  COURT 

The  "superior  court"  is  a  constitutional 
court,  and  jurif^dictlon  is  vested  therein  by 
the  Constitution  for  the  hearing  and  deter- 
mining of  dvll  and  criminal  cases.  It  has 
original  jurisdiction  in  regard  to  certain 
classes  of  civil  cases  and  appellate  jurisdic- 
tion in  regard  to  other  classes.  It  has  exclu- 
sive jurisdiction  of  certain  classes  of  civil 
cases,  as  well  as  of  certain  criminal  cases, 


9nd  i,t  has  concurrent  jurisdiction  with  other 
courts  of  civil  and  criminal  cases  of  given 
classes.  The  superior  court,  as  created  by  the 
Constitution,  Is  a  court  for  the  determination 
of  civil  and  criminal  cases.  The  manner  In 
which  these  cases  shall  be  heard  and  deter- 
mined, so  far  as  it  is  not  prescribed  in  the  Con- 
stitution, is  left  to  the  determination  of  the 
General  Assembly.  The  Constitution  confers 
upon  the  superior  court  and  upon  the  judge 
authority  to  exercise,  in  certain  Instances, 
powers  which  would  ordinarily  be  exercised 
by  the  executive  or  legislative  departments 
of  the  state,  as  where  the  judge  Is  authoriz- 
ed to  appoint  a  notary  public  who  is  ex  of- 
ficio a  justice  of  the  peace,  or  where  the 
superior  court  Is  authorized  to  grant  charters 
to  corporations  of  a  given  character.  There 
is  nothing  in  the  Constitution  which  confers 
upon  the  superior  court,  as  such,  the  right  to 
hear  and  determine  contests  of  elections. 
Ogburn  v.  Elmore,  51  S.  Bi  641,  643,  123  Ga. 
677. 

The  "superior  court"  is  a  court  of  gen- 
eral jurisdiction,  having  cognizance  of  all 
classes  of  cases,  including  claims  interposed 
to  levies  on  realty  or  i)ersonalty.  Winn  v. 
Butts,  56  S.  E.  406,  407,  127  Ga.  885. 

**The  term  'superior  court*  must  be  in- 
terpreted in  the  sense  It  had  at  the  time  of 
the  adoption  of  the  Constitution  establlshinj^ 
it,  which  was  that  It  was  the  highest  court 
In  the  state  next  to  the  Supreme  Court  and 
superior  to  all  others,  from  which  alone  ap- 
peals lay  direct  to  the  Supreme  Court,  and 
possessed  of  general  jurisdiction,  criminal 
as  well  as  civil,  and  both  in  law  and  equity." 
State  V.  Baskerville,  53  S.  E.  742,  743,  141  N. 
C.  811  (citing  Rliyne  v.  Lipscombe,  29  S.  B. 
57,  122  N.  C.  650). 

"The  'superior  court*  is  a  superior  court 
of  judicature  over  this  state,  with  a  supreme 
jurisdiction,  original  and  appellate,  over  the 
trial  of  all  causes  not  committed  to  the  juris- 
diction of  inferior  courts."  In  re  Burnette. 
85  Pac.  575,  579,  73  Kan.  609  (quoting  and 
adopting  the  definition  in  Styles  r.  Tyler,  30 
Atl.  165,  64  Conn.  432). 

Clerk 

Revisal  1905,  |  852,  provides  that  when 
power  is  conferred  or  duties  imposed  upon 
the  superior  court  the  words  "superior  courts* 
or  "court"  mean  the  clerk  of  the  superior 
court,  unless  otherwise  stated,  or  reference 
is  made  to  a  regular  term  of  the  court.  Sec- 
tion 2842  provides  that  a  surety  on  paying 
money,  upon  producing  to  the  superior  court 
a  receipt  showing  that  he  has  satisfied  an  ex- 
ecution and  expended  money  as  surety,  the 
court  shall  award  execution  against  the  es- 
tate of  the  principal.  Held,  that  the  clerk 
of  the  superior  court  has  authority  to  enter 
a  judgment  for  the  recovery  of  money  paid 
by  the  surety  for  the  principal.  Bank  of 
North  Wllkesboro  v.  Wilkesboro  Hotel  Co.. 
61  &  B.  570,  573,  147  N.  C.  59  ]1. 
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SITPSRIOB  FOBOB 

While  common  carrlcfs  are  not  consider- 
ed, under  the  dvU  Code  of  Louisiana,  as  In- 
surers, against  loss  6t  damage  by  Are,  they 
are  liable  "unless  they  can  prove  that  such 
loss  has  been  occasioned  by  accidental  and 
uncontrollable  events."  '*Force  majeare/'  or 
**Emperior  force,"  is  an  accident  which  human 
prudence  can  neither  foresee  nor  prevent 
Lehman,  Stem  &  Co.  v.  Morgan's  Louisiana 
&  T.  R.  &  S.  a  Co.,  38  South.  873,  874,  116 
La.  1,  70  L.  R.  A.  662,  112  Am.  St  Rep.  288, 
5  Ann.  Cas.  818. 

SUPERIOR  SERVANT  RULE 

In  some  Jurisdictions  the  ^'superior  serv- 
ant rule,"  so  called,  has  been  adopted.  This 
rule  may  be  briefly  stated  thus:  Where  the 
negligent  act  of  one  servant  causing  injury 
to  another  is  the  direct  result  of  the  exercise 
of  the  authority  conferred  upon  him  by  the 
master  over  the  servant  Injured,  the  master 
is  liable.  In  other  Jurisdictious,  however,  it 
is  held  that,  in  the  absence  of  any  statute, 
the  superior  servant  or  foreman,  whatever 
his  rank,  is  not  a  vice  principal,  unless  he 
represents  the  master  in  the  order  or  act 
complained  of  in  respeot  to  those  duties  that 


the  master  is  .bound  to  perform,  and  this  is 
the  rule  adopted  in  Kansas.  Lunn  v.  Morris 
&  Co.,  105  Pac.  16, 16,  81  Kan.  94  (citing  Con- 
solidated Coal  Co.  T.  Wombacher,  24  N.  £. 
627,  628,  134  111.  67,  68 ;  2  Labatt,  Mast.  & 
S.  I  521;  Brick  Co.  T.  Shanks,  76  Pac.  856, 
857,  69  Kan.  306,  310).  See,  also,  Moore  v. 
Dublin  Cotton  MUls,  56  S.  BX  839, 845, 127  Oa. 
609, 10  L.  R.  A.  (N.  S.)  772. 

SUPERPHOSPHATE 

A  "superphosphate"  is  a  fertilizer  pro- 
duced by  chemical  action  upon  matter  which 
in  turn  produces  the  three  essential  ingredi- 
ents that  make  all  fertilizers  valuable,  viz., 
available  phosphoric  acid,  potash,  and  ni- 
trogen. The  most  valuable  of  these  proper- 
ties is  the  available  phosphoric  acid,  which 
comes  from  bone,  meat  scraps,  blood,  and  a 
certain  rock.  Webster  defines  it  as  "a  fer- 
tilizer prepared  by  treating  ground  bones, 
bone  black,  or  phosphoric  with  sulphuric 
acid,  whereby  a  portion  of  the  insoluble  phos- 
phoric add  is  rendered  soluble  in  water. 
Goodman  v.  B.  F.  Beard  ft  Co.  (Ky.)  93  8.  W. 
666. 
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SUPERSEDEAS 

"A  'supersedeas'  suspends  the  efficacy  of 
the  Judgment,  but  does  not,  like  a  reversal, 
annul  the  Judgment  Itself.  Its  object  and 
effect  are  to  stay  future  proceedings,  and 
not  to  undo  what  is  already  done.  It  has  no 
retroactive  operation,  such  as  to  deprive  the 
Judgment  of  its  force  and  authority  from  the 
beginning,  but  only  suspends  them  after  and 
while  it  is  itself  effectuaL"  Hey  v.  Harding 
(Ky.)  78  S.  W.  136;  Gardner  v.  Continental 
Ins.  Ckx  (Ky.)  101  S.  W.  911,  912  (quoting 
Bunyon  v.  Bennett,  34  Ky.  [4  Dana]  598,  29 
Am.  Dec.  431).  Thus,  where  a  party  against 
whom  a  Judgment  has  been  obtained,  direct- 
ing his  land  to  be  sold,  obtains  a  supersedeas, 
the  lower  court  has  no  authority  to  place  the 
land  in  the  hands  of  a  receiver  and  deprive 
him  of  its  use  pending  the  appeal.  Gardner 
V,  Continental  Ins..  Co.,  101  S.  W.  911,  912 
(quoting  and  adopting  definition  in  Runyon 
V.  Bennett,  34  Ky.  [4  Dana]  598,  29  Am.  Dec. 
431). 

''A  'supersedeas*  is  a  statutory  remedy. 
It  la  only  obtained  by  a  strict  compliance 
with  all  the  required  conditions,  none  of 
which  can  be  dispensed  with.  Time  is  an 
essential  element  in  the  proceeding,  and  one 
which  neither  the  court  nor  the  Judges  can 
disregard/'  Whitaker  v.  McBride,  98  N.  W. 
877,  878,  5  Neb.  (Unof.)  411  (quoting  Sage  v. 
Central  R.  Co.,  93  U.  S.  412,  23  L.  Ed.  933). 

"Originally  a  'supersedeas'  was  a  writ 
directed  to  an  officer  commanding  him  to  de- 
sist from  enforcing  the  execution  of  another 
writ,  which  he  was  kbout  to  execute,  or  which 
might  come  into  his  hands.  In  modern  times 
the  term  is  often  used  synonymous  with  a 
stay  of  proceedings,  which  of  itself  suspends 
the  enforcement  of  a  Judgment."  In  Oregon 
a  writ  of  supersedeas  is  unknown,  though  a 
certificate  of  probable  cause  Issued  by  the 
trial  Judge  or  by  a  Justice  of  the  Supreme 
Court  is  tantamount  thereto,  the  effect  of 
which  is  to  suspend  the  enforcement  of  the 
Judgment  until  it  can  be  reviewed  on  appeal. 
State  V.  SmaU,  90  Pac.  1110,  1111,  49  Or. 
695  (quoting  Dulin  v.  Pacific  Wood  &  Coal 
Co.,  33  Pac.  123,  98  Cal.  304,  306,  and  citing 
State  y.  Armstrong,  74  Pac.  1025,  45  Or.  25). 

The  office  of  a  "supersedeas"  is  to  stay 
execution.  Green  Bay  &  M.  Canal  Co.  y. 
Norrle,  118  Fed.  923,  924. 

A  "supersedeas,"  like  an  appeal,  is  a 
matter  of  right,  and  does  not  rest  in  the  dis- 
cretion of  the  court.  McCourt  v.  Singers- 
Bigger,  150  Fed.  102,  104,  80  C.  O.  A.  56. 

"The  word  'supersedeas'  does  not  strict- 
ly apply  to  a  stay  of  proceedings,  and  that 
therefore  a  writ  of  error  might  operate  as  a 
stay  without  bond.  But  the  term  'superse- 
deas' is  often  used  in  a  broader  sense  than 
in  its  original  sense.  ♦  •  ♦ "  Where  a 
demurrer  to  a  proceeding  to  foreclose  a 
mortgage  was  overruled,  and  a  bill  of  excep- 


tions signed  and  filed,  bringing  the  ruling 
to  this  court  for  review,  this  alone  did  not 
ipso  facto  operate  to  prevent  the  presiding 
Judge  from  proceeding  with  the  trial.  Mont- 
gomery y.  King,  54  S.  B.  135,  186,  125  Ga. 
388  (citing  and  explaining.  Franklin  v.  Kriegsh 
haber,  41  S.  Bl  47,  114  Ga.  947;  Jordan  y. 
Jordan,  16  Ga.  446,  448,  452 ;  Gustoso  Cigar 
Mfg.  Ck>.  v.  Ray,  43  S.  £.  984,  117  Ga.  565; 
Marks  v.  Hertz,  65  Ga.  119;  Southern  Exp. 
Co.  V.  Lynch,  65  Ga.  240;  and  citing  and  dis- 
tinguishing Jones  V.  Doherty,  11  Ga.  305; 
and  citing  and  adopting  Dulin  v.  Pacific 
Wood  &  Coal  Co.,  33  Pac.  123,  98  Cal.  304, 
306 ;  20  Enc.  PL  &  Pr.  1209). 

The  "writ  of  supersedeas"  is  frequently 
granted  by  this  court  for  the  purpose  of  stay- 
ing proceedings  in  the  superior  court,  when 
a  review  of  the  action  of  that  court  is  sought 
in  this  court,  either  upon  direct  proceeding 
or  on  appeal,  and  is  directed  to  the  court 
whose  action  is  under  review,  or  to  an  officer 
of  that  court  who  may  be  about  to  enforce  its 
Judgment  'McAneny  v.  Superior  CJourt  of 
Santa  Clara  County,  87  Pac.  1020,  1022,  160 
Cal.  6. 

SUPERSTITIOUS  USE 

In  England,  masses  for  the  dead  are  call- 
ed "a  superstitious  use,"  and  are  forbidden 
by  statute,  but  in  California,  and  in  other 
states  generally,  there  is  no  statute  designat- 
ing such  bequests  superstitious  uses,  and 
generally  like  bequests  are  not  prohibited  as 
superstitious  if  they  are  for  the  observance 
of  any  ceremonial,  the  efficiency  of  which  Is 
recognized  by  the  church  of  which  the  donor 
is  a  member.  In  re  Lennon's  EiState,  92  Pac 
870,  871,  152  Cal.  327,  125  Am.  St  Rep.  68, 
14  Ann.  Cas.  1024. 

SUPERSTRUCTURE 

In  the  technique  of  railroading  and  the 
parlance  thereof,  the  word  "superstructure" 
means  the  upper  part  of  railroad  bridges. 
State  ex  rel.  Pearson  v.  Louisiana  &  M.  R.  R« 
Co.,  94  S.  W.  279,  281,  196  Mo.  523. 

The  "superstructure"  of  a  railroad  is  de- 
fined as  "the  sleepers,  rails,  and  fastenings, 
in  distinction  from  the  roadbed,  called  also 
*permanent  way.' "  Bird  v.  Common  Council 
of  City  of  Detroit,  111  N.  W.  860-878,  148 
Mich.  71  (citing  Webst  Diet).  See,  also, 
Louisville  &  N.  R.  Co.  v.  United  States  Iron 
Co.,  101  S.  W.  414,  418,  118  Tenn.  194. 

Under  Revisal  1905,  §  5290,  authorizing 
the  Corporation  Commission  to  assess  the 
"right  of  way  and  superstructures  thereon," 
the  word  "superstructures"  covers  all  build- 
ings situated  on  the  right  of  way.  Atlantic 
&  N.  C.  R.  Co.  V.  City  of  Newbern,  60  S.  B. 
925,  927,  147  N.  C.  165. 

SUPERVISE 

The  power  conferred  on  the  Board  of 
Railroad  Commissioners  by  Code,  |  2112,  giv- 
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Ing  it  general  supervision  of  all  tbe  railroads 
in  the  state,  Is  not  limited  to  any  partlcnlar 
subject,  and  the  section  when  construed  in 
connection  with  section  2113,  and  Code  Supp. 
1907,  §S  2116,  2153,  authorizing  the  board  to 
make  changes  in  the  mode  of  operating  rail- 
roads, requiring  railroads  to  furnish  cars  and 
to  transport  freight  without  change  of  cars, 
empowers  the  board  to  require  a  carrier  to 
accept  the  cars  of  a  private  owner  or  of  a 
carrier,  not  a  connecting  carrier;  to  "super- 
Tise"  meaning  to  superintend,  to  direct,  to 
take  charge  over,  with  the  power  of  direc- 
tion. State  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
130  N.  W.  802,  804,  152  Iowa,  817. 

SUPEBVIfllOK 

See  General  Supervision. 

Schools  in  special  or  independent  dis- 
tricts, which  by  the  express  terms  of  Rev. 
Codes  1899,  (  639,  are  removed  from  the  su- 
perintendence of  county  superintendents,  are 
not  under  his  "supervision,"  within  section 
652,  whidi  provides  a  graduated  salary  for 
county  superintendents  corresponding  to  the 
number  of  schools  or  departments  of  graded 
schools  there  were  under  their  ofiBcial  super- 
vision in  the  preceding  year.  Dickey  Coun- 
ty V.  Denning,  103  N.  W.  422,  423, 14  N.  D.  77. 

Under  PoL  Code,  |  4041,  subd.  4,  requir- 
ing county  boards  of  supervisors  when  the 
cost  of  construction  of  any  bridge,  etc.,  ex- 
ceeds $500  to  advertise  for  bids,  but  provid- 
ing that,  on  being  advised  by  the  county  sur- 
veyor that  the  work  can  be  done  for  less  than 
the  lowest  bid,  the  board  may  reject  all  bids 
and  order  the  work  done  or  structure  built 
by  days'  work  under  the  ^'supervision  and 
control"  of  such  surveyor,  the  latter  to  be 
held  personally  responsible  under  his  official 
bond  to  construct  such  structure  at  a  cost 
not  exceeding  the  lowest  bid,  the  board  did 
not  exceed  its  power  in  directing  the  survey- 
or on  his  being  instructed  to  constnict  a 
bridge  to  purchase  material  therefor,  "super- 
vision" implying  oversight,  and  the  word 
''control"  being  used  to  authorize  additional 
power,  such  as  is  contained  in  one  of  its  def- 
initions, "to  exercise  a  restraining  or  govern- 
ing influence  over,  to  regulate."  McCarthy 
V.  Board  of  Supervisors  of  Merced  County, 
115  Pac.  458,  459,  15  Cal,  App.  576. 

The  words  "general  supervision"  imply 
something  more  than  a  mere  power  to  advise 
and  suggest,  and  confer  authority  to  oversee 
and  review  the  acts  and  to  correct  the  er- 
rors of  those  over  whom  the  right  of  super- 
vision is  granted.  Under  Laws  1905,  p.  2215, 
c.  116,  I  2,  subd.  2,  requiring  the  state  board 
pf  tax  commissioners  to  exercise  "general 
supervision"  over  assessors' and  county  boards 
of  equalization  and  the  assessment  of  taxable 
property  in  order  to  secure  equality  in  taxa- 
tion, the  commissioners  do  not  act  merely  in 
an  advisory  capacity,  but  have  power  to  clas- 
sify intercounty  railroads  and  fix  the  value 
thereof    for    purposes    of    taxation.    Great 


Northern  Ry.  Co.  v.  Saohomlah  County,  8B 
Pac.  924,  927,  48  Wash*  478. 

SUPBRVISOR 

See  Board  of  Supervisors. 
Determination  of,  see  Determination. 

According  to  the  Century  Dictionary,  a 
"supervisor"  is  one  who  supervises ;  an  over- 
seer; an  inspector;  superintend^it,  as  the 
supervisor  of  a  coal  mine;  a  supervisor  of 
customs.  And  the  word  "supervise"  means  to 
oversee;  have  charge  of,  with  authority  to 
direct  or  regulate.  The  word  '^supervisor," 
when  used  to  indicate  an  agent  of  an  insur- 
ance company,  denotes  general  agency.  New 
York  Life  Ins.  Col  v.  Rhodes,  60  &  E.  828, 
831,  4  Ga.  App.  25. 

SUPERVISOR  OF  ASSESSMENT 

As  county  officer,  see  County  Officer. 

SUPERVISORY  CONTROL 

The  *'writ  of  supervisory  control'*  is  one 
to  be  seldom  issued,  and  then  only  when  oth- 
er writs  may  not  issue  and  other  remedies 
are  inadequate,  and  when  the  acts  of  the 
court  complained  of,  as  threatened,  will  be 
arbitrary,  unlawful,  and  so  far  unjust  as  to 
be  tyrannical.  State  ex  rel.  Helnze  ▼.  Dis- 
trict Court  of  Second  Judicial  Dist.,  81  Pftc 
346,  32  Mont  579. 

SUPPLEMENT 

A  "supplement*'  to  a  newspaper  Is  an 
addition  to  the  usual  issue  of  the  newspaper. 
Star  Co.  V.  Colver  Pub.  House,  141  Fed.  129. 

SUFPI«EMENTAI«  ACT 

The  term  "supplement"  signifies  some- 
thing additional,  something  added  to  supply 
what  is  wanting.  It  Is  that  which  supplies 
a  deficiency,  adds  to  or  completes,  or  ex- 
tends, that  which  is  already  in  existence, 
without  changing  or  modifying  the  original. 
Thus  the  act,  declaring  that  wherever  the 
word  "railroad"  occurs  In  the  act  of  May 
12,  1869,  relating  to  aid  to  railroads,  or  in 
any  section  of  any  subsequent  act  amendato- 
ry or  supplemental  thereto,  the  same  shall 
include  "street  railroads,  suburban  street 
railroads,  or  interurban  street  railroads,"  is 
a  "supplemental"  and  not  "amendatory  act," 
and  is  therefore  not  void  for  failure  to  set 
forth  in  full  any  part  of  the  act  of  1869,  as 
required  in  case  of  amendments  by  Const 
art  4,  I  21.  McCleary  v.  Babcock,  82  N.  B. 
453,  455,  169  Ind.  228. 

A  "supplemental  act"  adds  something 
that  was  left  out  of  the  original  act,  and 
does  not  necessarily  revise  it  or  amend  it  in 
the  technical  sense,  while  an  amendment  is 
something  that  may  be  incorporated  into  the 
act  amended  on  its  passage.  A  supplemental 
act  is  an  independent  law.  State  ex  rel. 
Gamble  v.  Hubbard,  41  South.  903,  906,  148 
Ala.  391« 
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SXTPPIJESMENTAI.  ANSWER 

The  office  of  a  "supplemental  answer 
is,  not  to  supply  matter  which  should  have 
formed  a  part  of  the  original  answer,  but  is 
restricted  to  replies  to  what  may  be  em- 
braced in  the  supplemental  petition,  and  it 
cannot  be  made  to  serve  the  purpose  of  aid- 
ing a  defective  statement  in  the  original  an- 
swer, or  to  add  any  new  matter  only  avail- 
able against  the  cause  of  action  stated  in  the 
original  petition.  Blewitt  v.  Greene,  122  S. 
W.  914,  915,  57  Tex.  Civ.  App.  588. 

A  pleading,  which  In  its  substance  is  a 
direct  and  full  reply  to  the  cause  of  action 
set  up  in  the  plaintiff's  petition  and  contains, 
among  other  matter,  a  sworn  denial  of  part- 
nership of  the  defendants,  should,  under  the 
rules  of  pleading,  be  denominated  either  an 
"original"  or  "amended"  answer,  and  is  not 
a  "supplemental  answer."  Chicfigo,  R.  I.  & 
T.  R.  Co.  v.  Halsell,  83  S.  W.  15,  98  Tex.  244. 

SUPPLEBiENTAI.  ASSESSMENT 

Where  the  court  on  appeal  adjudged  that 
property  was  liable  to  assessment  for  bene- 
fits for  widening  a  street,  and  reversed  the 
Judgment  of  the  trial  court  sustaininc;  ob- 
jections to  the  assessment  on  the  ground  that 
the  property  was  not  subject  to  assessment, 
and  remanded  the  case,  and  the  city  never 
filed  in  the  trial  court  the  remanding  order, 
a  new  assessment  of  the  property  was  not  a 
''supplemental  assessment"  within  Cities  and 
Villages  Act  1872,  p.  257,  art.  9,  i  47,  relat- 
ing to  supplemental  assessments,  where  the 
first  assessment  proves  insufficient.  City  of 
Chicago  V.  WiUoughby,  94  N.  E.  513,  515,  249 
111.  249. 

SXTPPLEMEKTAI.  BHiL 

A  "supplemental  bill"  is  where  there  has 
been  some  change  in  the  rights  or  status  of 
the  parties  which  must  be  carried  forward 
by  a  "supplemental  bill,"  and  usually,  when 
a  supplemental  bill  is  thus  allowed,  matters 
can  be  brought  in  which  could  have  been  cov- 
ered by  an  amendment  to  the  original  bill. 
St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  155  Fed. 
220,  221. 

A  "supplemental  bill"  is  but  an  addition 
to  the  original  bill,  and  its  usual  purpose  is 
to  remedy  some  defect  therein  that  cannot 
be  remedied  by  amendment,  and  a  bill,  whose 
principal  purpose  is  to  obtain  a  correction  of 
a  decree  and  make  it  conform  to  the  man- 
date of  the  Supreme  Court,  is  not  a  supple- 
mental bill.  Blondin  v.  McArthur,  80  Atl. 
663,  84  Vt  516. 

SUPPLEMENTAL  COMPLAINT 

A  "supplemental  complaint"  is  for  the 
purpose  of  supplementing  a  good  complaint, 
and  cannot  be  availed  of  to  change  the  origi< 
nal  complaint  to  a  new  cause  of  action.  La- 
fayette Trust  Co.  V.  Peek,  117  N.  Y.  Supp. 
336,  337, 133  App.  Div.  370. 


The  rule  of  practice  under  statutes  al- 
lowing the  filing  of  supplemental  complaints 
in  actions  at  law  is  similar  to  that  of  the 
chancery  courts  in  reference  to  supplemental 
bills,  and  the  supplemental  complaint  differs 
from  an  amended  complaint  in  that  it  does 
not  take  the  place  of  the  original  pleading, 
but  stands  with  it,  and  adds  to  it  some  fact 
which  has  occurred  since  the  beginnins;  of 
the  action,  which  fact  must  be  set  forth  there- 
in. A  "supplemental  complaint"  is  one  which 
assumes  that  the  original  complaint  is  to 
stand,  and  must  consist  of  facts  which  had 
arisen  since  the  filing  of  the  original  com- 
plaint, and  must  relate  to  matters  which  had 
occurred  subsequent  to  the  commencement 
of  the  action.  Bush  v.  Pioneer  Min.  Co., 
179  Fed.  78,  80,  102  C.  C.  A.  372. 

SUPPLEMENTART  PROCEEDHf O 

As  special  proceeding,  see  Special  Pro- 
ceeding. 

"Supplementary  proceedings"  are  special 
proceedings  of  statutory  origin  in  which  the 
court  has  only  such  jurisdiction,  as  is  con- 
ferred by  the  statute  creating  the  remedy. 
Mede  v.  Meyer,  105  N.  Y.  Supp.  957,  958,  55 
Misc.  Rep.  621. 

Proceedings  by  a  judgment  creditor  aft- 
er the  return  of  execution  unsatisfied  for  the-  / 
examination  of  the  judgment  debtors  re- 
specting their  property  and  choses  in  action, 
and  upon  the  evidence  adduced  on  such  ex- 
amination for  the  appointment  of  a  receiver, 
which  proceedings  are  authorized  by  the  stat- 
utes of  several  of  the  states  and  are  adapted 
to  aid  the  enforcement  of  executions  on  judg- 
ments at  law  and  as  a  substitute  for  a  credi- 
tor's bill  in  equity,  are  known  as  "supplemen- 
tary proceedings."  Regina  Music  Box  Ca 
V.  P.  G.  Otto  &  Son,  124  Fed.  747. 

"Proceedings  supplementary  to  execu- 
tion,** while  collateral  to  an  original  action, 
are  still  quite  independent  of  it  Indeed, 
they  embrace  all  the  elements  of  an  inde- 
pendent civil  action.  It  has  its  own  record, 
and  only  parties  thereto  need  be  served  with 
notice  of  appeal.  Supplementary  proceed- 
ings, so  far  as  the  garnishee  is  concerned,  are 
original  proceedings,  not  against  the  debtor, 
but  against  his  creditor,  and  are  a  substitute 
for  a  creditors'  bill.  McKenzle  v.  Hill,  98 
Pac.  55,  56,  9  Cal.  App.  78. 

SUf  PLETORY  OATH 

Where  a  party  to  a  suit,  on  the  trial 
thereof,  presents  himself  as  a  witness  in  sup- 
port of  the  charges  against  the  adverse  party 
on  his  account  book,  and  voluntarily  takes 
the  "general  oath"  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  legally  ad- 
ministered, instead  of  the  "suppletory  oath," 
a  more  restricted  oath,  to  make  just  and  true 
answers  to  such  que^stions  as  shall  be  asked 
by  the  court  or  by  the  order  thereof,  and 
testifies  untruly,  wittingly,  and  willingly  to 
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matters  material  and  legitimately  derivable 
from  hlmt  he  will  come  within  the  purview 
of  Rev.  Stat  c.  158,  §  1,  and  may  be  convict- 
ed of  perjury.    State  v.  Keene,  26  Me.  33,  35. 

SUPPLY 

An  agreement  to  supply  materials  to  a 
contractor  Is  not  "supplying"  them,  and 
where  one  has  agreed  to  supply  materials, 
but  they  have  never  been  delivered  to  or 
used  by  the  contractor  in  his  lifetime,  or 
his  sureties  completing  the  work  after  his 
death,  it  cannot  be  said  that  the  materials 
have  been  "supplied**  to  the  contractor  in  the 
prosecution  of  the  work,  within  the  meaning 
of  the  federal  statute,  providing  that  any  per- 
son entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  any 
public  building  "shall  execute  the  usual  penal 
bond  with  good  and  sufficient  sureties,  with 
the  additional  obligations  that  such  contrac- 
tor shall  promptly  make  payments  to  all  per- 
sons supplying  him  labor  and  materials,  in 
the  prosecution  of  the  work  provided  for  in 
such  contract,"  and  that  one  who  has  so 
supplied  labor  and  materials  may  bring  suit 
on  the  bond  for  his  own  benefit.  United 
States  V.  Murdock,  59  Atl.  60,  62,  09  Me.  258. 

Act  March  30,  1892  (P.  L.  p.  369)  f  1, 
gives  a  lien  on  money  due  a  contractor  for 
the  construction  of  a  city  building  to  sul)Con- 
tractors,  materialmen,  etc.,  on  their  compli- 
ance with  section  2,  which  requires  the  serv- 
ice of  a  verified  statement  showing  the 
amount  of  the  claim,  that  the  materials  were 
furnished  to  the  contractor,  and  that  they 
were  actually  used  in  the  erection  and  com- 
pletion of  the  contract  with  the  city.  Held, 
that  where  a  notice  of  a  lien  recited  that 
there  was  due  claimant  from  D.,  subcontrac- 
tor for  the  mason  work  on  public  school 
No.  9,  $6,630.49  for  materials  supplied  in  ac- 
cordance with  the  contract  between  claimant 
and  D.,  all  of  which  had  been  fully  complet- 
ed, and  the  affidavit  recited  that  there  was 
due  and  owing  claimant  from  D.  $6,630.49 
for  materials  supplied  on  and  about  the  con- 
struction of  public  school  No.  9  In  the  city 
of  Hoboken,  the.  statement  sufficiently  aver- 
red that  the  materials  were  actually  used 
in  the  erection  and  completion  of  the  school 
under  the  contract  with  the  city;  the  word 
"supplied"  being  used  there  in  the  sense  of 
"furnish"  and  the  word  "about"  being  taken 
to  mean  **upon."  National  Fire  Proofing  Co. 
V.  Daly,  74  AtL  152,  155,  76  N.  J.  Bq.  35. 

SUPPIiT  (Koun) 

See  Necessary  Supplies. 
Other  supplies,  see  Other. 

Supplies  for  oity 

The  charter  of  Lowell  (St  1896,  p.  364,  c. 
415)  created  a  department  of  supplies,  with  a 
chief  elected  annually,  and  section  3  requires 
all  materials  and  supplies  for  the  city  to  be 
purchased  by  the  head  of  such  department. 


subject  to  the  mayor's  approval,  and  provides 
that,  so  far  as  practicable,  such  purchases 
shall  be  made  after  public  advertisement  and 
under  contract  approved  by  the  mayor.  Sec- 
tion 6  provides  that  heads  of  departments 
shall  have  general  charge  of  matters  relating 
thereto,  and  shall  execute  all  contracts,  ex- 
cept for  purchase  of  material  and  supplies; 
and  section  7  forbids  the  city  council,  or  any 
committee  or  member,  from  making  con- 
tracts, purchasing  material,  etc.,  or  expend- 
ing public  money,  except  to  defray  incidental 
expenses  of  the  council.  Held,  that  the  pro- 
vision relating  to  purchase  of  supplies  and 
material  in  section  3  could  not  be  construed 
so  as  to  limit  the  word  "purchase"  to  a  pur- 
chase for  money,  the  word  "supplies"  to 
articles  of  food,  or  the  word  "material"  to 
tliat  which  the  city  has  on  hand  for  manu- 
facture of  other  things,  so  that  purchase  of 
gravel,  to  be  removed  by  the  city  and  used 
on  the  streets  and  paid  for  by  other  filling 
deposited  on  the  lot  from  which  it  was  taken, 
was  a  purchase  of  material,  which,  under 
section  6,  the  superintendent  of  streets  had 
no  authority  to  make.  Bartlett  v.  City  of 
Lowell,  87  N.  B.  195,  196,  201  Mass.  151. 

SnppUes  for  mine 

Electricity  furnished  to  a  mine  for  Illu- 
mination or  for  power  constitutes  "supplies" 
within  L.  O,  L.  i  7444,  giving  any  person  fur- 
nishing materials  or  supplies  for  the  working 
or  development  of  any  mine  a  lien  upon  such 
mine  therefor;  a  "supply"  in  its  restricted 
sense  meaning  any  substance  consumed  with 
its  use,  but  in  its  more  general  sense  meaning 
anything  furnished  to  meet  a  need,  and  the 
term  "supplies,"  as  used  in  the  statute,  in- 
cluding any  substance  the  use  of  which  might 
reasonably  tend  to  the  working  or  develop- 
ment of  a  mine.  Grants  Pass  Trust  CJo.  r. 
Enterprise  Mine  Co.,  113  Pac.  859,  174,  34  L. 
R.  A.  (N.  S.)  395  (citing  8  Words  and  Phrases, 
p.  6802). 

Snpplies  f ov  railroad  oonatmotlim  vrorh, 

Groceries  furnished  a  subcontractor  to 
supply  his  boarding  house  where  he  boarded 
his  laborers  while  constructing  a  railroad  are 
not  "supplies"  furnished  for  the  construction 
of  a  railroad,  for  the  price  of  which  the  seller 
is  entitled  to  a  lien  under  Ky.  St  1903,  f  2492. 
Carson  &  Co.  v.  Shelton,  107  S.  W.  793,  128 
Ky.  248;  Id.,  107  S.  W.  TaS,  32  Ky.  Law  Eep, 
1083,  15  L.  R.  A.  (N.  S.)  509. 

SUPPORT 

See  Good  and  Sufficient  Support ;  Lateral 
Support;   Self- Supporting  Iron  WalL 

The  word  "support"  implies  sustaining 
from  beneath,  as  is  indicated  by  its  defini- 
tion, "to  bear  by  being  under,"  and  its  deri- 
vation, "subportare."  General  Electric  Ca  v. 
Garrett  Coal  Co.,  141  Fed.  124, 125. 

The  word  "support,"  as  used  in  Gen.  St. 
1901,  {  3018,  subd.  6,  providing  for  the  exemp- 
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tlon  of  tte  neoessary  fond  for  the  support  of 
exempt  stock,  means  only  sufficient  food  to 
feed  the  stock  for  a  year.  It  does  not  en- 
title the  debtor  to  claim,  in  the. absence  of 
food  for  stock,  a  crop  of  wheat  for  the  pur- 
pose of  selling  the  wheat  and  purchasing 
food  for  such  stock.  Yoss  y.  Goss,  84  Pac. 
564,  565,  73  Kan.  120,  117  Am.  St  Rep.  457. 
Under  this  statute,  a  person  who  owns  only 
part  of  the  live  stock  specified  is  limited  to 
the  amount  of  food  necessary  for  the  "sup- 
port" of  only  so  much  as  he  owns.  Byrnes 
▼.  John  Deere  Plow  Co.,  85  Paa  819,  74  Kan. 
07. 

It  has  been  held  that  "support,"  as  used 
in  reference  to  common  schools,  means  con- 
tinuing regular  expenditures  for  the  mainte- 
nance of  the  schools,  so  that  a  fund  for  the 
support  of  such  schools  cannot  be  used  for 
building  a  new  school  bouse  or  purchasing  the 
site.  Hence  the  proceeds  of  lands  granted  for 
university  purposes  cannot  be  used  for  the 
erection  or  equipment  of  university  build- 
ings, but  only  for  the  support  and  mainte- 
nance of  such  university,  in  the  payment  of 
current  expenses  and  charges.  Roach  ▼. 
Gooding,  81  Pac.  642,  644,  11  Idaho,  244. 

SUPPORT  (Of  Person) 

Support  when  estate  is  to  be  kept  to- 
gether, see  When. 

A  law  providing  for  the  punishment  of  a 
man  who  "neglects  to  provide  proper  food, 
clothing,  shelter,  or  care  in  case  of  sickness 
for  his  wife  or  minor  child,"  does  not  by  im- 
plication repeal  a  law  providing  for  the  pun- 
ishment of  a  man  who  '^willfully  neglects, 
fails,  or  refuses  to  provide  reasonable  support 
and  maintenance  for  his  wife  or  minor  chil- 
dren.*' "Support  and  maintenance^'  are  of 
much  broader  import  than  "food,  clothing, 
and  shelter,"  and  may  include  many  things 
besides  food  and  clothing  and  shelter.  Gamp- 
bell  V.  People,  94  Pac.  256,  42  Colo.  228. 

Where  a  testator,  having  ample  means, 
makes  a  liberal  provision  for  the  "support 
and  maintenance"  of  his  widow,  those  words 
will  be  given  a  broad  and  liberal  meaning, 
when  no  language  is  used  In  connection  there- 
with which  tends  to  restrict  or  limit  their 
meaning.  Blair  y.  Blair,  108  Pac  827,  828, 
82  Kan.  464. 

Attomey's  serriees 

Comp.  Laws  1907,  (  638,  subd.  3,  makes 
the  necessary  expenses  incurred  in  the  sup- 
port of  persons  charged  with  or  convicted 
of  crime  and  committed  to  the  county  Jail 
charges  against  the  county.  Section  4806 
provides  that  the  cost  of  trial  shall  be  paid 
by  the  county  wherein  the  oflFense  was  com- 
mitted, and  section  539  provides  that  costs 
accruing  before  removal  shall  be  charged 
against  the  county  In  which  the  prosecution 
originated.  Held,  that  the  statutes  did  not 
raise  an  implied  liability  by  a  county  to  pay 
for  services  of  an  attorney  appointed  by  the 


district  court  to  defend  an  Indigent  accused, 
the  term  "support"  used  in  section  538  not  in- 
cluding such  charges.  Pardee  v.  Salt  Lake 
County,  118  Pac.  122,  124,  39  Utah,  482,  36 
Lw  R.  A.  (N.  S.)  877,  Ann.  Cas.  1913E,  200 
(citing  2  Words  and  Phrases,  pp.  1634-1638). 

Medieal  atteadanoe 

The  word  "support," .  as  used  in  the 
Oklahoma  statute,  making  it  the  duty  of  a 
parent  having  custody  of  a  minor  child  to 
support  and  educate  such  child,  includes  nec- 
essary medical  attendance  to  preserve  the 
health  and  life  of  such  child.  A  reasonable 
construction  of  the  statute  requires  the  fur- 
nishing of  medical  treatment  in  such  a  man- 
ner and  on  such  occasions  as  an  ordinarily 
prudent  person,  solicitous  for  the  welfare  of 
his  child  and  anxious  to  promote  his  re- 
covery, would  provide.  Owens  v.  State,  116 
Paa  345,  6  OkL  Cr.  110,  36  L.  R.  A,  (N.  &) 
633,  Ann.  Cas.  1913B,  121& 

Am  ereatins  estate 
The  following  clause  In  a  deed,  executed 
by  a  husband  and  wife  to  their  son:  "The 
parties  of  the  first  part  do  hereby  reserve 
a  life  time  dower  and  'support'  of  one  the 
above  land  set  Joint  in  this  deed" — secures 
to  the  grantors  their  maintenance  and  sup- 
port for  and  during  their  lives,  but  under  it 
they  have  no  estate  In  the  land  or  any  por- 
tion thereof.  Beverlin  v.  Casto,  67  S.  B.  411, 
414,  62  W.  Va.  158. 

SUPPORT  A8  PAUFEB 

The  phrase  "supported  as  a  pauper^  in- 
volves, not  only  the  idea  that  aid  shall  hate 
been  given  by  a  town,  but  that  the  aid  shall 
have  been  applied  to  or  received  by  the  sav 
posed  pauper.  Sheboygan  County  ▼.  Town 
of  Sheboygan  Falls,  109  N.  W.  1030, 1031,  ISO 
Wis.  93. 

SUPPOSE 

See  Induce  to  Suppose. 

"Suppose**  and  "guess**  are  frequently 
used  to  express  one's  opinion,  though  more 
apt  to  express  conjecture.  Council!  v.  May- 
hew,  55  South.  314,  317, 172  Ala.  295. 

In  an  action  for  an  injury  at  a  railroad 
crossing,  the  testimony  did  not  disclose 
whether  or  not  the  engineer  saw  the  team  of 
plaintilTs  intestate  on  the  track,  as  Inti- 
mated, and  on  appeal  the  court  in  its  decision 
stated:  "If  the  facts  thus  supposed  were 
true,  and  the  engineer,  seeing  the  team 
standing  on  the  track  under  the  circum- 
stances mentioned,  immediately  used  all 
available  appliances  to  stop  the  train,  the 
question  of  such  care  would  nevertheless  be 
for  the  Jury  to  determine.*'  Held,  that  the 
word  "supposed"  was  advisedly  used,  and 
was  not  objectionable  as  authorising  a  judg- 
ment to  rest  on  conjecture.  Kunz  v.  Oregon 
A.  &  Nav.  Ca,  94  Pac.  504,  508^  51  Or.  19L 
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A  plea  tbat  "said  sereral  'supposed' 
causes  of  action  in  said  counts  mentioned,  If 
any  such  there  be  or  still  are/'  did  not  accrue 
within  six  years  is  defective  for  not  confess- 
ing the  causes  of  action  which  it  seeks  to 
avoid ;  but  as  the  defect  is  formal  merely,  by 
force  of  chapter  184,  t  4,  of  the  Rhode  Island 
*  Revised  Statutes,  the  court  must  support  the 
plea,  though,  for  this  cause,  specially  demur- 
red to.  Marchant  v.  Valley  Falls  Baptist 
Church,  6  R.  I.  24,  26. 

Allege  synonymoiu 

The  word  "supposed,"  as  used  in  a  plea 
in  trespass  for  killing  a  dog,  alleging  that  on 
the  date  of  "the  said  supposed  killing  of 
said  dog"  it  was  found  by  defendant  hunting 
wild  deer,  is  equivalent  to  "alleged,"  and  is 
a  sufficient  admission  of  a  cause  of  action. 
Mossman  v.  Bostridge,  57  Atl.  995,  76  Vt  409. 

SUPPOSITION 

"Inference,"  in  legal  parlance,  as  respects 
evidence,  is  a  very  different  thing  from 
"supposition."  The  former  is  a  deduction 
from  proven  facts,  while  the  latter  requires 
no  such  premise  for  its  Justification.  Courts 
and  Juries,  in  dealing  with  the  inquiry  wheth- 
er a  party  has  discharged  his  burden  of 
proof,  cannot  pronounce  on  mere  supposition 
that  the  burden  has  been  met,  but  can  only 
establish  the  ultimate  fact  from  others  Jus- 
tifying such  inference.  Miller-Brent  Lumber 
Co.  V.  Douglas,  52  South.  414,  415,  167  Ala. 
286  (citing  4  Words  and  Phrases,  p.  3?79; 
8  Words  and  Phrases,  p.  6807). 

SUPPRESS 

A  Statute,  authorizing  a  municipal  coi^ 
poration  to  ''suppress"  skating  rinks,  gives 
no  power  to  prohibit  them.  Johnson  v. 
Town  of  PhiladelphlBt  47  South.  626,  527,  94 
Miss.  84,  19  L.  R.  A.  (N.  B.)  637,  19  Ann. 
Gas.  103. 

A  village  which  has  power  to  pass  ordi- 
nances "to  suppress  saloons  for  the  sale  of 
spirituous  and  intoxicating  liquors"  has  the 
option  to  wholly  prohibit  the  business  within 
municipal  boundaries,  but  does  not  have  the 
power  to  fix  a  saloon  district  within  the  vil- 
lage and  prohibit  the  carrying  on  of  the 
business  at  any  place  outside  of  the  district 
Timm  v.  Common  Council  of  Village  of 
Caledonia  Station,  112  N.  W.  942,  149  Mich. 
823. 

SUPPRESSION 

The  terms  "misrepresentation"  and  "sup- 
pression of  fact  by  the  employer,"  contained 
in  a  policy  of  guaranty  insurance,  which  pro- 
vided that  any  material  misstatements  or 
suppression  of  fact  by  employer  in  any  state- 
ment or  declaration  to  the  company  or  in 
any  claim  made  under  this  bond  shall  render 
the  bond  void  from  the  beginning,  mean  the 
same   thing.     "Misrepresentations"   Is  here ' 
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used  in  a  somewhat  more  restricted  sense 
than  ordinarily.  It  has  reference  to  mis- 
statements, known  to  be  untrue,  or  which 
are  positively  stated  as  true,  without  actual 
knowledge  by  the  insured  and  made  under 
circumstances  which  call  for  such  knowledge 
as  might  be  based  on  unreasonable  care  previ- 
ously exercised.  It  is  akin  to  the  expression 
"suppression  of  fact  by  the  employer,"  which 
is  a  species  of  misrepresentations,  as  it  leads 
the  inquirer  to  believe  what  Is  apparently 
true  by  concealing  the  fact  which  shows  it 
to  be  not  true.'  One  is  the  active  and  the 
other  is  the  passive  phase  of  the  same  thing. 
One  is  the  false  statement  and  the  other  is 
the  suppression  of  the  truth,  each  intended 
to  mislead  as  to  the  matter  pertaining  to  the 
risk.  Fidelity  &  Guaranty  Co.,  of  New  York 
V.  Western  Bank  (Ky.)  94  S.  W.  3,  5. 

SUPREME  COURT 

The  Supreme  Court,  created  by  Const, 
art  7,  §  1,  which  vests  Judicial  power  in  a 
Supreme  Court  and  other  courts,  is  supreme 
over  the  other  two  departments  of  the  state 
government,  including  the  administrative, 
and  it  cannot  be  deprived  by  the  Legislature 
of  its  powers;  the  words  "Supreme  Court" 
designating  the  highest  court  of  the  state  or 
nation,  possessing  the  highest  and  controlling 
jurisdiction,  and  the  word  "supreme,"  as  used 
in  connection  with  the  word  "court,"  sig- 
nifying "over,  above,  beyond."  Ex  parte 
France,  95  N.  E.  615,  619,  176  Ind.  72. 

The  "Supreme  Court"  is  created  by  the 
Constitution,  and  the  outlines  of  its  Juris- 
diction established  by  that  instrument  In  re 
Bumette,  85  Pac.  575,  578,  73  Kan.  609. 

The  "Supreme  Court"  of  Georgia  is  a 
constitutional  court  of  limited  Jurisdiction. 
It  has  no  original  Jurisdiction,  but  is  a  court 
alone  for  the  trial  and  correction  of  errors 
from  the  superior  court  and  certain  city 
courts.  Georgia,  F.  &  A.  By.  Co.  v.  Lasseter, 
51  S.  B.  15,  16,  122  Ga.  679. 

When  the  public  statutes  were  adopted, 
the  term  "Supreme  Court"  included  both  the 
court  which  at  the  trial  term  determined 
questions  of  fact  and  the  court  which  at  law 
term  settled  questions  of  law.  The  court  has 
the  same  power  over  questions  of  law  in- 
volved in  the  adjudications  of  the  superior 
court  and  properly  transferred  to  it  that 
the  whole  court  had  prior  to  1901  at  the 
law  terms  over  questions  of  law  raised  and 
reserved  at  the  trial  terms.  Laws  1901,  p. 
563,  c  78,  {§  2,  5.  Town  of  Bath  v.  Town 
of  HaverhUl,  63  Ati.  307,  308,  73  N.  H.  511. 

The  words  "Supreme  Court,"  in  an  ap- 
peal bond  conditioned  to  prosecute  the  ap- 
peal with  diligence  to  a  decision  in  the  said 
Supreme  Court  and  perform  the  Judgment 
thereof,  etc.,  are  not  synonymous  with  the 
words  "Court  of  Appeals,"  and  after  the 
Legislature  extended  the  Jurisdiction  of  the 
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Courts  of  Appeals,  and  tbe  Supreme  Court 
certified  the  case  in  which  the  bond  was 
glyen  to  the  Court  of  Appeals,  no  action 
would  lie  on  the  appeal  bond,  notwithstand- 
ing the  Judgment  below  was  affirmed. 
Brookshler  v.  Mcllwrath,  87  S.  W.  607,  608, 
112  Mo.  App.  687. 

SUPREME  LAW 

The  "supreme  law"  is  the  Constitution, 
and  in  no  proper  legal  sense  can  any  act  of 
either  department  of  the  government,  which 
violates  its  provisions  or  exceeds  the  powers 
delegated,  be  the  law.  State  v.  Williams,  61 
S.  B.  61,  62,  146  N.  C.  618,  17  L.  R.  A.  (N.  S.) 
299, 14  Ann.  Cas.  562.  See,  also,  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.,  156 
Fed.  1, 15,  84  C.  C.  A.  167. 

The  "supreme  law  of  the  territory"  is 
the  act  of  Congress  creating  the  territory, 
prescribing  its  governmental  functions,  and 
defining  and  limiting  its  legislative  author- 
ity, and  sustains  to  the  governmental  powers 
the  same  relation  that  a  Constitution  sus- 
tains to  those  of  a  state,  and  an  act  of  the 
territorial  Legislature,  which  confiicts  with 
the  act  of  Congress,  is  void.  Burke  y. 
Malaby,  78  Pac.  105,  14  Okl.  650. 

SURCHARGE 

To  "surcharge"  or  falsify  is  to  allege  an 
omission  in  an  account  or  deny  the  correct- 
ness of  some  or  all  of  the  items  rendered. 
One  who  objects  to  a  stated  account  must 
surcharge  or  falsify  it;  and  an  account  ren- 
dered by  an  administrator  is  a  stated  ac- 
count. Tate  V.  Gairdner,  46  S.  B.  73,  74,  119 
Ga.  133. 

A  bill  against  testamentary  trustees, 
making  charges  of  mismanagement,  seeking 
to  hold  them  liable  on  various  claims,  com- 
plaining of  the  compensation  allowed  them 
and  of  an  item  paid  on  the  settlement  of  a 
claim  of  one  of  the  trustees  against  the  es- 
tate, is  a  bill  to  "surcharge  and  falsify." 
Leach  v.  Cowan,  140  S.  W.  1070,  1077,  125 
Tenn.  182,  Ann.  Cas.  1913C,  188. 

SURE  FOAL  GETTER 

Where  the  seller  of  a  stallion  warranted 
that  he  was  a  "sure  foal  getter,"  such  tech- 
nical term,  in  the  absence  of  evidence  other- 
wise explaining  it,  meant  a  reasonably  sure 
foal  getter.  National  Bank  of  Anadarko  v. 
Oldham,  109  Pac.  75,  76,  26  Okl.  139. 

SURETIES 

A  statute  providing  that  an  appeal  from 
a  Justice  shall  be  allowed  by  him  on  the 
party  offering  "sufficient  security  in  such 
sum  as  the  Justice  shall  deem  sufficient," 
whereupon  the  Justice  shall  make  an  entry 

as  follows:    "On  the  day  of  , 

18 — ,  the  said  A.  B.  appeals,  and  C.  D.  be- 
comes surety  in  the  sum  of,"  etc.,   which 


f  entry  shall  be  signed  by  the  "sureties,"  and, 
when  signed,  shall  bind  the  "sureties,"  is 
satisfied  by  a  bond  signed  by  one  surety. 
The  word  "surety,"  as  used  in  the  entry  on 
the  Justice's  docket,  means  "security,"  and 
does  not  refer  to  the  number  of  persons  guar- 
anteeing the  prosecution  of  the  appeal  and 
the  payment  of  the  Judgment  Richardson  v. . 
National  Bank  of  Wilmington  &  Brandywine 
(Del.)  67  Atl.  157,  158,  6  PennewUl,  385. 

SURETY 

See  Bound  with  Surety;  Common  Surety; 
Cosurety. 

A  "surety"  Is  one  who,  at  the  request 
of  another  and  for  the  purpose  of  securing 
him  a  benefit,  becomes  responsible  for  the 
performance  by  the  latter  of  some  act  in 
favor  of  a  third  person  or  hypothecates  prop- 
erty as  security  therefor.  Civ.  Code  Cal.  { 
2831.  Consequently  a  person  who  signs  a 
note,  and  executes  a  mortgage  to  secure  a 
loan  contract  by  another  for  his  exclusive 
use  and  benefit  is  a  "surety."  Townsend  v. 
Sullivan,  84  Pac.  435,  436,  3  Cal.  App.  115. 
See,  also,  Kellogg  v.  Lopez,  78  Pac.  1056, 
1057,  145  Cal.  497. 

A  "surety"  is  "a  person  who,  being,  lia- 
ble to  pay  a  debt  or  perform  ai^  obligation, 
is  entitled.  If  it  is  enforced  against  him,  to 
be  indemnified  by  some  other  person,  who 
ought  himself  to  have  made  payment  or  per- 
formed before  the  surety  was  compelled  to 
do  so."  McGraw  v.  Union  Trust  Co.,  99  N. 
W.  758,  13G  Mich.  521  (quoting  Smith  v.  Shel- 
don, 35  Mich.  48,  24  Am.  Rep.  529). 

"A  'surety'  is  one  who  contracts  for  the 
payment  of  a  debt  in  case  of  the  failure  of 
another  person  who  is  himself  principally  re- 
sponsible for  it;  or,  as  it  has  otherwise  been 
expressed,  a  surety  is  a  person  who,  being 
liable  to  pay  a  debt,  is  entitled,  if  it  is 
enforced  against  him,  to  be  indemnified  by 
some  other  person  who  ought  himself  to 
have  paid  it  before  the  surety  was  himself 
compelled  to  do  so."  Wm.  Deering  &  Co.  v. 
Veal  (Ky.)  78  S.  W.  886,  887  (quoang  Brandt, 
Sureties,  {  1). 

A  "surety"  is  one  who,  being  liable  to 
pay  a  debt  or  perform  an  obligation.  Is  en- 
titled, if  it  is  enforced  against  him,  to  in- 
demnity from  another,  who  ought  himself  to 
have  made  payment  or  performed  the  ob- 
ligation before  the  surety  was  required  to  do 
so.  That  several  persons  become  both  Jointly 
and  severally  bound  to  pay  a  debt,  which  as 
between  themselves  is  the  debt  of  one  of 
their  number,  does  not  make  them  principals, 
so  as  to  deprive  them  of  their  rights  as  sure- 
ties, though  the  obligors,  other  than  the  prin- 
cipal debtor,  are  not  identified  in  the  writing 
as  sureties,  and  where  a  Joint  and  seveml 
bond,  not  designating  any  one  as  principal  or 
as  surety,  bound  tbe  obligors  to  respond  for 
the  default  of  one  of  them,  the  other  obligors 
were  sureties,    Reissaus  t.  Whites,  106  S. 
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W.  e03-605,  128  Mo.  App.  135  (dtlng  Brandt 
Suretyship  [3d  Ed.  {  1]). 

"A  'surety'  Is  an  original  maker,  and  be-  j 
comes  primarily  and  absolutely  liable,  as 
much  so  as  the  principal,  to  any  party  law- 
fully holding  the  paper/'  His  undertaking 
is  primary,  as  distinguished  from  that  of  a 
guarantor,  which  is  collateral  and  secondary. 
A  surety  undertakes  to  pay  if  the  debtor 
does  not,  while  In  a  collateral  undertaking, 
like  a  guaranty,  the  undertaking  is  to  pay 
if  the  debtor  cannot  In  the  one  case  there 
is  a  direct  liability  for  the  act  to  be  per- 
formed, while  in  the  other  there  is  a  liability 
for  the  ability  only  of  another  to  perform 
the  act.  Rouse  r.  Wooten,  53  S.  E.  430,  432, 
140  N.  C.  557,  111  Am.  St.  Rep.  875,  6  Ann. 
Cas.  280  (quoting  and  adopting  Ballard  r. 
Burton,  24  Atl.  769,  64  Vt.  387,  16  L.  R.  A. 
664;  Mcintosh  Huntington  Go.  t.  Reed,  89 
Fed.  464). 

An  indorser  or  guarantor  liable  by  in- 
dorsement on  an  instrument  of  writing, 
against  whom  judgment  is  rendered  in  a 
court  of  record  in  this  state  in  a  suit  on  the 
instrument,  is  not  surety  or  bail  within  the 
meaning  of  section  11713,  General  Code,  so  as 
to  entitle  such  indorser  or  guarantor  to  be 
certified  In  the  record  of  the  Judgment  as 
surety  or  ball.  Crawford  v.  Turnbaugh 
(Ohio)  98  N.  E.  858,  859. 

Am  oredltor 

See  Creditor. 

"Director 

Const,  art.  12,  f  8,  proTidlng  that  direct- 
ors of  corporations  shall  be  liable  for  "all 
moneys  embezzled  or  misappropriated"  by  the 
officers  thereof,  etc.,  makes  the  directors  sure- 
ties of  officers  who  are  guilty  of  misappro- 
priating corporate  moneys,  and  the  liability 
created  is  that  of  "suretyship"  only.  Hercu- 
les OU  Refining  C6.  v.  Hocknell,  91  Pac.  341, 
343,  5  Gal.  App.  702. 

Guarantor  distlnsnislied 

See  Guaranty. 

On  note 

The  word  "surety,"  appended  to  the 
name  of  a  maker  of  a  note,  cannot  alter  his 
liability  as  to  the  owner  thereof,  and  only 
shows  that,  as  between  the  promisors,  one 
is  a  principal  and  the  other  a  guarantor. 
Cellers  v.  Meachem,  89  Pac.  426,  427,  49  Or. 
186,  10  L.  R.  A.  (N.  S.)  133,  13  Ann.  Cas.  997. 

Where  a  person  unites  with  a  drawer 
or  drawers  of  a  bill  as  surety,  he  is  called  a 
'^surety  drawer.*'  Union  Nat.  Bank  of  Kansas 
aty.  Mo.,  ▼.  NeiU,  149  Fed.  711,  717,  79  O.  C. 
A.  417,  10  L.  R.  A.  (N.  S.)  426. 

The  payee  of  a  note  who  has  indorsed 
and  transferred  the  same,  and  against  whom 
a  Judgment  on  the  note  has  been  obtained, 
has  the  right  to  have  the  judgment  assign- 
ed to  him  on  payment  thereof,  both  under  the 
doctrine  of  subrogation,  and  under  Code  Pub. 
Gen.  Laws  1904,  art.  8,  {  5,  providing  that  the 


"surety"  on  any  note  who  shall  pay  the  money 
due  thereon  shall  be  entitled  to  an  assign- 
ment thereof,  and  section  6,  providing  that 
when  a  person  shall  recover  Judgment  against 
the  principal  debtor  and  surety,  and  the 
amount  due  on  the  Judgment  shall  be  satis- 
fied by  the  surety,  the  creditor  shall  assign 
the  same  to  the  surety,  although  the  maker  of 
the  note  may  have  a  defense  to  it  as  against 
the  payee.  Wallace  y.  Jones,  72  Atl.  769,  770, 
110  Md.  143. 

Wife 

Where  a  husband  Is  Indebted  In  the  form 
of  an  open  account,  and  his  wife  executes  a 
mortgage  on  her  separate  real  estate  to  se- 
cure the  payment  of  the  debt,  she  is  a 
"surety"  only.  Indianapolis  Brewing  Co.  v. 
Behnke,  81  N.  B.  119,  121,  41  Ind.  App.  288. 

An  employ^,  who  had  become  indebted  to 
his  employer,  and  who  desired  further  credit, 
and  the  employer  contrived  to  secure  both  by 
having  the  employe's  wife  execute  a  mortgage 
on  her  property  to  a  third  person,  who  should 
lend  the  wife  the  sum  desired  on  the  security 
of  her  note  and  mortgage,  with  the  under- 
standing that  the  employer  would  reimburse 
the  third  person  and  take  an  assignment  of 
the  note  and  mortgage  without  recourse.  The 
wife  executed  a  note  and  mortgage  and  re- 
ceived from  the  third  person  his  ctieck,  which 
she  Indorsed  to  the  employer,  and  shortly 
thereafter  the  note  and  mortgage  were  as- 
signed to  the  employer,  who  gave  the  third 
person  a  check.  The  third  person  had  no  in- 
terest in  the  transaction.  Held,  that  the  note 
and  mortgage  were  collateral  security  for  the 
husband's  debt,  and  wcfre  void  within  Code 
1907,  §  4497,  prohibiting  a  wife  from  becom- 
ing, directly  or  indirectly,  the  "surety"  for 
the  husband.  Lamkln  y.  Lovell  (Ala.)  58 
South.  258,  259. 

SURETY  OOMPAinr 

The  term  "surety  companies"  in  St.  1903, 
p.  476,  which  is  an  act  to  provide  for  the  pay- 
ment by  the  state,  counties,  cities,  or  cities 
and  counties  of  the  premium  on  official  bonds, 
when  signed  by  surety  companies,  Includes 
any  corporation  contemplated  by  Code  Civ. 
Proc.  §§  1056,  1057,  and  Pol.  Code,  §  955,  subd. 
4,  which  authorized  corporations  organized 
for  that  purpose  to  become  tlie  sole  surety  on 
any  undertaking  or  bond  required  by  any 
law  of  the  state.  San  Luis  Oblsjlo  County  v. 
Murphy,  123  Pac.  808,  809, 162  Gal.  588,  Ann. 
Cas.  1913D,  712. 


«(< 


Suretyship"  is  an  accessory  promise  by 
which  a  person  binds  himself  for  another  al- 
ready bound,  and  agrees  with  the  creditor  to 
satisfy  the  obligation  if  the  debtor  does  not, 
and  falls  within  the  purview  of  Hurd's  St. 
111.  1911,  c.  132,  §  1,  providing  for  the  dis- 
charge of  a  surety  if  the  creditor  does  not 
within  a  reasonable  time  commence  suit  aft- 
er notice  by  the  surety,  who  apprehends  that 
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his  principal  is  liable  to  become  Insolvent 
or  leave  the  state.  Continental  &  Commer- 
cial Nat  Bank  of  Chicago  v.  Cobb,  200  Fed. 
511,  516,  118  C.  a  A,  615  (quoting  Bouv. 
Law  Diet). 

An  agreement  between  a  wife  and  a 
mortgagee  that  in  consideration  of  the  mort- 
gagee's becoming  surety  for  her  husband  she 
would  sign  a  second  mortgage  with  her  hus- 
band and  would  waive  an  indemnity  bond 
given  her  by  the  mortgagee  conditioned  for 
the  payment  to  her  of  money  if  the  first  mort- 
gage, also  held  by  him,  were  foreclosed,  was 
not  a  contract  of  "suretyship,"  which  a  mar- 
ried woman  is  prohibited  from  executing 
under  Burns'  Ann.  St.  1908,  §  7855,  such  a 
contract  being  one  whereby  one  person  en- 
gages to  be  answerable  for  the  debt,  default, 
or  miscarriage  of  another.  Druckamiller  v. 
Coy,  85  N.  B.  1028,  1030,  42  Ind.  App.  500. 

An  Instrument  in  the  ordinary  form  of 
a  negotiable  note,  except  that  it  contained 
at  the  end  thereof  and  before  the  signatures 
the  added  words:  "Collateral  for  S.  Bryan 
note.  Note  58" — constituted  a  contract  of 
"suretyship"  as  defined  by  Civ.  Code,  {  2831. 
National  Bank  of  Commerce  of  San  Diego  v. 
Schirm,  86  Pac.  081,  983,  3  Cal.  App.  696. 

"  'Suretyship'  is  a  direct  contract  to  pay 
the  debt  of  another.  It  insures  the  particu- 
lar claim."  "A  surety  is  liable  as  much  as 
his  principal  is  liable,  and  absolutely  liable 
as  soon  as  default  is  made,  without  any  de- 
mand upon  the  principal  whatsoever  or  any 
notice  of  default."  Rouse  t.  Wooten,  53  S. 
B.  430,  432,  140  N.  C.  557,  111  Am.  St.  Rep. 
875,  6  Ann.  Cas.  280  (quoting  and  adopting 
Reigart  v.  White,  52  Pa.  440;  2  Daniel,  Neg. 
Inst.  [5th  Ed.]  S  1753;  Tiedeman,  Commer- 
cial Paper,  S  415). 

"Suretyship"  implies  original  undertak- 
ing, and  the  measure  of  liability  is  the  ex- 
tent of  the  principal's  liability.  A  surety 
assumes  to  perform  the  contract  of  the  prin- 
cipal debtor,  if  the  latter  should  not,  and 
the  undertaking  is  immediate  and  direct 
that  the  act  should  be  done  which,  if  not 
done,  makes  the  surety  responsible  at  once. 
Pittsburg  Const.  Co.  v.  West  Side  Belt  R. 
Co.,  75  Atl.  1029,  1030,  227  Pa.  90  (citing 
Reigart  v.  White,  52  Pa.  438:  Riddle  v. 
Thompson,  104  Pa.  330;  Philadelphia  &  R. 
R.  Co.  ▼.  Knight,  16  Atl.  492,  124  Pa.  58). 

Guaranty  dfatlngnislted 

See  Guaranty. 

As  stand  good 

See  Stand  Good. 

SURFACE 

In  common  speech  the  nonmineral  por- 
tion of  land,  the  portion  which  covers  and 
envelops  the  minerals,  Is  called  the  "surface," 
or  "the  land,"  and  the  proprietor  of  lanJ. 
who  devests  himself  of  title  to  the  minerals 


which  it  contains,  is  still  spoken  of  as  the 
owner  of  the  "fee,"  or  of  the  "surface,"  or  of 
the  "land."  Kansas  Nat.  Gas  Co.  ▼.  Board 
of  Com'rs  of  Neosho  County,  89  Pac.  750,  751, 
75  Kan.  335. 

According  to  Snyder  on  Mines,  f  1030, 
the  word  "surface"  means,  not  simply  the 
geometrical  superficies,  without  thickness, 
but  includes  whatever  earth,  soil,  or  land 
lies  above  and  superincumbent  on  the  mine. 
Big  Six  Development  Co.  v.  Mitchell,  138 
Fed.  279,  290,  70  O.  C.  A.  569,  1  L.  R.  A.  (N. 
S.)  332. 

A  contract  between  the  owner  of  a  jun- 
ior mining  location  and  the  owner  of  a  sen- 
ior location,  which  conflicted,  required  the 
owner  of  the  junior  to  convey,  on  issuance 
of  liis  patent,  to  the  owner  of  the  senior, 
the  "surface  ground"  within  the  conflict,  ex- 
cepting the  junior  vein,  wherever  it  crossed 
the  conflicting  surface.  Under  the  law  at 
the  time  the  owner  of  the  junior  claim  was, 
as  to  the  territory  in  dispute,  entitled  only  to 
the  junior  vein  where  it  crossed  the  senior 
location.  Held,  thaf  the  parties  intended  a 
conveyance  of  all  minerals  in  the  di.<iputed 
territory,  except  the  Junior  vein.  Bogart  v. 
Amanda  ConsoL  Gold  Min.  Co.,  74  Pac.  882, 
883,  32  Colo.  32. 

Where  testator  devised  to  his  son  the 
surface  of  his  farm,  excepting  coal  underly- 
ing the  same,  the  word  "surface"  is  more  lim- 
ited than  the  word  "land,"  and  prima  facie 
means  only  "vestimenta  terra,"  but  may  be 
used  in  a  secondary  sense  to  denote  the  whole 
of  the  soil  down  to  the  center  of  the  earth,  ex- 
cept the  coal,  and,  when  land  is  purchased 
with  the  exception  of  mines  and  minerals,  the 
purchase  includes,  not  merely  the  surface, 
but  the  whole  of  the  subsoil  whic^  does  not 
consist  of  mines  and  minerals,  and  surface 
means  not  the  mere  plane  surface,  but  all  of 
the  land  except  mines.  Dolan  v.  Dolan,  73 
S.  £.  90,  91,  70  W.  Va.  76,  Ann.  Cas.  1913D, 
125. 

St  1908,  c.  552,  {  2,  gives  a  town  a  right 
of  action  against  a  railroad  charged  with  the 
duty  to  maintain  or  repair  a  bridge  and 
which  refuses  to  do  so.  The  act  abolishing 
grade  crossings  (St  1906,  c  463),  provides  by 
part  1,  f  38,  that  where  a  public  way  crosses 
a  railroad  by  an  overhead  bridge,  the  frame- 
work of  the  bridge  and  its  abutments  shall  he 
maintained  by  the  railroad  and  the  surface 
of  the  bridge  by  the  town  in  which  it  Is  situ- 
ated. The  Railroad  Commission  directed 
that  "the  superstructure  of  said  bridge  shall 
be  built  of  iron  or  steel  with  hard  pine  nnder- 
floor  and  spruce  plank  wearing  surface." 
Across  the  main  girders  of  the  bridge  were 
four  beams,  and  supported  by  these,  but  three 
inches  below  the  floor  beams,  were  stringers, 
and  on  top  of  the  stringers  was  laid  an  un- 
der floor  of  pine  planks  three  inches  thick, 
and  over  all  was  laid  the  wearing  surface  of 
two'inch  spruce  planks.    Held,  that  the  word 
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surface"  was  not  employed  in  its  geometrical 
sense,  as  signifying  a  plane,  but  included 
some  degree  of  thickness;  that  it  was  used 
in  contradistinction  to  'framework,"  and  was 
tantamount  to  flooring,  when  the  bridge  was 
considered  as  a  whole ;  that  the  word  "frame- 
work," as  applied  to  things  built  or  construct- 
ed, means  that  which  furnishes  form  or 
strength,  or  both,  and  is  the  antithesis  of 
/'surface";  and  that,  in  the  division  of  the 
whole  structure  of  the  bridge  into  these  two 
parts,  the  word  "framework"  had  some  tend- 
ency to  point  out  which  constituted  the  car- 
rying strength  of  the  bridge,  while  "surface" 
related  more  nearly  to  that  which  in  the  lim- 
its of  the  carrying  strength  supported  the 
immediate  burden  of  travel,  and  that  the 
word  "surface"  included  both  layers  of  the 
flooring,  for  the  repair  of  which  the  town  was 
liable.  Sullivan  v.  Boston  &  A.  R.  R.,  96  N. 
E.  347,  349,  210  Mass.  229. 

SURFACE-COATED  PAPER 

Box  tops  made  of  surface-coated  paper 
and  having  designs  printed  by  the  lithograph- 
ic process  are  dutiable  as  "surface-coated  pa- 
pers ♦  ♦  ♦  printed,"  rather  than  as  litho- 
graphic prints.  Devby  v.  United  States,  147 
Fed.  765. 

Decalcomania  paper  is  dutiable  as  ''sur- 
face-coated papers  ♦  ♦  ♦  printed."  U.  S. 
V.  O.  G.  Hempstead  &  Son,  159  Fed.  290,  292. 

So<caUed  "m9.rbleized  paper,"  which  is 
made  by  hand,  held  dutiable  as  "surface-coat- 
ed paper"  and  not  as  handmade  paper.  It  is 
excluded  from  paragraph  401  of  the  Tariff 
Act  of  1897,  because  not  ejusdem  generis 
with  the  classes  of  paper  there  enumerated. 
Seyd  V.  U.  S.,  152  Fed.  657,  658. 

SURFACE  RAIIiROAB 

See  Street  Surface  Railroad. 

By  the  Railroad  Law,  §  4,  subd.  4  (now 
Consol.  Laws,  c.  49,  §  8,  subd.  4),  a  steam 
railroad  corporation  has  power  to  construct 
and  maintain  its  road  across  and  upon  any 
highway  which  it  intersects,x  and  section  90 
(now  section  170)  of  that  law  gives  street  rail- 
road corporations  the  right  to  construct  their 
roads  along  the  streets ;  heuce  a  railroad  has 
a  right  to  use  the  streets  the  same  as  a  street 
railroad,  and,  being  a  "surface  road,"  is  tax- 
able under  that  provision  of  the  tax  law 
(Consol.  Laws,  c.  60)  defining  certain  real  es- 
tate for  taxation  purposes  to  be  "all  surface, 
underground  or  elevated  railroads  including 
all  franchises  and  rights  to  maintain  and  op- 
erate the  road  upon  the  streets."  People  ex 
rel.  Erie  R.  Co.  v.  Woodbury,  127  N.  Y.  Supp. 
201i  202,  70  Misc.  Rep.  261. 

Tax  Law  (Laws  1896,  c.  908),  as  amended 
by  Laws  1899,  c.  712,  S  1,  included  special 
franchises  in  the  definition  of  land,  adding 
**all  surface,  underground,  or  elevated  rail- 
roads," "including  the  value  of  all  franchises, 
rights  or  permission  to  construct,  maintain, 
or  operate  the  same  in,  under,  above,  on,  or 


throns^  streets,  highways,  or  public  places." 
This  act  having  been  construed  by  the  Su- 
preme (3ourt  to  include  the  privilege  of  cross- 
ing  public  highways  at  grade,  the  Legislature, 
by  Laws  1901,  c.  490,  §  1,  provided  that  the 
term  "special  franchise"  should  not  include 
the  crossing  of  a  street,  highway,  or  public 
place  where  such  crossing  ^as  not  at  the  in- 
tersection of  another  street  or  highway,  un- 
less the  crossing  was  other  than  at  right  an- 
gles for  a  distance  of  not  less  than  250  feet, 
in  which  case  the  whole  of  the  crossing 
should  be  deemed  a  special  franchise;  and, 
by  Laws  1907,  c.  720,  f  1,  the  act  was  so 
amended  as  to  provide  that  the  term  "special 
franchise"  should  not  include  the  crossing  of 
a  street,  highway,  or  public  place  "outside" 
the  limits  of  a  city  or  incorporated  village, 
where  such  crossing  is  less  than  250  feet  long. 
Held,  that  the  word  "surface"  as  used  in  the 
act  of  1899,  did  not  limit  that  act  to  street 
railroads  operated  by  horses  or  electricity, 
under  the  rule  of  ejusdem  generis,  but  was 
intended  to  include  steam  railroads  as  well, 
so  that  steam  railroads  were  subject  to  fran- 
chise taxation  for  the  right  to  cross  streets 
in  cities  at  grade.  People  ex  rel..  New  York 
Cent.  &  H.  R,  R.  Co.  V.  Woodbury,  96  N.  B. 
431,  432,  203  N.  Y.  167. 

Undersronnd  railroad 

Under  Tax  Law  (Laws  1896,  c.  908)  1 185, 
imposing  a  franchise  tax  on  companies 
"operating  any  elevated  railroad  or  surface 
railroad,"  an  underground  street  railroad  is 
not  to  be  classed  as  a  "surface  road"  within 
the  meaning  of  the  statute  merely  because 
for  a  short  distance  it  may  run  on  the  sur- 
face of  the  ground.  People  ex  reL  Interbor- 
ough  Rapid  Transit  Co.  v.  Williams,  128  K. 
Y.  Supp.  137,  138  App.  Dlv.  612. 

SURFACE  STREAM 

A  "stream  of  water"  has  a  defined  chan- 
nel. It  has  banks  and  Is  very  distinct  from 
the  percolations  of  subsurface  water,  which 
oozes  in  veins  or  filters  through  the  earth's 
strata.  An  "underground  stream"  of  water 
differs  from  a  "surface  stream"  only  with 
respect  to  its  location  above  or  below  the  sur- 
face. Stoner  v.  Patten,  63  S.  E.  897,  898, 
132  Ga.  178. 

SURFACE  WATER 

Waters  escaping  from  the  banks  of  a  riv- 
I  er  at  times  of  flood  are  "surface  waters,"  and 
I  not  waters  of  the  stream.  Harvey  v.  North- 
j  ern  Pac.  Ry.  Co.,  116  Pac.  464,  466,  63  Wash. 
!669. 

Overflow  waters  that  continue  in  a  gen- 
eral course,  though  without  defined  banks, 
back  into  the  water  course  from  which  they 
started  or  into  another  water  course,  do  not 
become  "surface  waters,"  but  remain  a  part 
of  the  water  course.  Tow^n  of  Jefferson  v. 
Hicks,  102  Pac.  79,  82,  23  Okl.  684,  24  L.  R.  A. 
(N.  S.)  214. 
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OTerflowing  waters  of  a  natural  stream 
in  times  of  ordinary  floods  or  freshets,  flow- 
ing oyer  or  standing  upon  the  adjacent  low- 
lands, are  not  "surface  water"  unless  and  un- 
til separated  therefrom,  so  as  to  prevent  their 
return  to  its  channel,  and  failure  of  a  rail- 
road company  to  make  culyerts  in  an  em- 
bankment constructed  by  it  for  its  roadbed 
on  lands  subject  to  such  overflow,  of  sufficient 
size  to  permit  the  water  behind  the  embank- 
ment to  rise  and  fall  as  fast  as  the  stream 
does,  is  negligent  and  unskillful  construe^ 
tion,  making  the  company  liable  for  result- 
ing injury.  Uhl  v.  Ohio  River  R.  Co.,  49  S. 
E.  378,  383,  56  W.  Va.  494,  68  L.  R.  A,  138, 
107  Am.  St  Rep.  968,  3  Ann.  Cas.  201. 

The  overflow  waters  of  a  stream,  espe- 
cially where  they  run  in  a  well-defined  course 
and  again  unite  with  the  stream  at  a  lower 
point,  must  be  regarded  as  a  part  of  the 
water  course  from  which  the  overflow  comes, 
and  cannot  be  regarded  or  dealt  with  as 
"surface  water."  Brinegar  v.  Copass,  109  N. 
W.  173,  174,  77  Neb.  241.  See,  also,  Cole  v. 
Missouri,  K.  &  O.  R.  Co.,  94  Pac.  540,  541,  20 
Okl.  227, 15  L.  R.  A.  (N.  S.)  268  (quoting  with 
approval  from  Crawford  v.  Rambo,  7  N.  E. 
429,  44  Ohio  St.  279). 

"Surface  water  is  that  which  is  diffused 
over  the  surface  of  the  ground,  derived  from 
falling  rains  and  melting  snows,  and  which 
continues  to  be  such  until  it  reaches  some 
well-defined  channel  in  which  it  is  accus- 
tomed to  flow  and  does  flow  with  other  wa- 
ters, whether  derived  from  the  surface  or 
springs;  and  it  then  becomes  the  running 
water  of  a  stream  and  ceases  to  be  'surface 
water.'"  Price  v.  Oregon  R.  Co.,  83  Pac. 
843,  846,  47  Or.  350;  Rait  v.  Furrow,  85  Pac. 
934,  936,  74  Kan.  101,  6  L.  R.  A.  (N.  8.)  157, 
10  Ann.  Cas.  1044  (quoting  and  adopting  the 
definition  in  Oawford  v.  Rambo,  7  N.  E.  431, 
44  Ohio  St  279).  Thus,  where  plaintiff's 
property  was  injured  by  water  of  a  stream 
which  was  turned  back  by  an  insufficient 
culvert  constructed  as  part  of  the  fill  erected 
over  the  stream,  and  the  water  causing  the 
injury  was  the  continuous  overflow  of  the 
stream,  it  could  not  be  regarded  as  surface 
water  in  determining  the  rights  of  the  par- 
ties. Price  V.  Oregon  R.  Co.,  83  Pac  843, 
846,  47  Or.  350. 

"Surface  water,"  which  an  owner  has  the 
right  to  discharge  from  his  own  premises 
without  regard  to  the  rights  of  adjacent 
landowners,  is  that  which  arises  from  the 
sources  of  nature,  such  as  streams,  springs, 
and  the  like,  and  which  comes  from  the  or- 
dinary tillage  or  use  of  the  soil,  and  impuri- 
ties which  are  naturally  added  to  such  water 
in  the  processes  of  husbandry  or  in  its  rea- 
sonable domestic  use  while  being  discharged 
from  the  owner's  premises  would  not  operate 
to  make  a  trespass  or  nuisance  against  an 
adjoining  owner.  Bxley  v.  Son^hern  Cotton 
OU  Ca,  151  Fed.  101,  104, 


A  concourse  of  water  fed  by  rain  and 
snowfall,  covering  about  2,500  acres  of  de- 
pressed land,  and  which  varies  in  depth 
from  3  to  6  feet,  which  is  filled  with  swamp 
vegetation,  and  the  land  under  which  has 
been  surveyed  and  conveyed  to  individual 
proprietors,  and  which  is  useless  for  any 
form  of  navigation  or  public  purpose,  is  mere 
"surface  water,"  which  a  proprietor  of  part 
of  the  submerged  land  may  drain  off  at  will, 
so  long  as  he  does  so  in  a  reasonable  and 
careful  manner,  although  he  thereby  drains 
the  land  of  another  proprietor,  and  destroys 
the  value  of  fisheries  maintained  by  him  in 
the  pond.  Appelgate  v.  Franklin,  84  S.  W. 
347,  349,  109  Mo.  App.  293  (citing  Hoyt  v. 
City  of  Hudson,  27  Wis.  656,  9  Am.  Rep.  473; 
Gould,  Waters,  p.  127;  Wagner  v.  Long  Is- 
land R.  Co.  [N.  T.]  2  Hun,  633;  Luther  v. 
Wiunisimmet  Co.,  63  Mass.  [9  Cush.]  171; 
Hubbard  v.  Bell,  54  111.  110,  5  Am.  Rep.  98 ; 
Olson  V.  Merrill,  42  Wis.  203;  Stuart  v. 
Clark's  Lessee,  32  Tenn.  [2  Swan]  9,  58  Am. 
Dec.  49;  Morgan  v.  King,  35  N.  Y.  454,  91 
Am.  Dec.  58;  Brown  v.  Chadbourne,  31  Me. 
9,  50  Am.  Dec.  641 ;  Potter  v.  Howe,  6  N.  E. 
233,  141  Mass.  357;  Fernald  v.  Knox  Woolen 
Co.,  19  Atl.  93,  82  Me.  48,  7  L.  R.  A.  459; 
Priewe  v.  Wisconsin  State  Land  &  Improve- 
ment Co.,  67  N.  W.  918,  93  Wis.  534,  33  L.  R. 
A.  645). 

Water  standing  in  a  wellhole  which  is 
fed  by  a  subterranean  spring,  is  not  "surface 
water"  before  it  leaves  the  well,  and  the 
owner  could  not  divert  it  to  another's  in- 
jury, and,  even  if  the  well  was  fed  by  seepage 
of  surface  water  it  lost  its  character  as  sur- 
face water  when  it  reached  the  well,  and 
cannot  thereafter  be  diverted  by  artificial 
means  to  another's  injury.  Anderson  v. 
Drake,  123  N.  W.  673,  674,  24  S.  D.  216,  27 
L.  R.  A.  (N.  S.)  250. 

"Surface  waters"  are  such  as  are  not 
flowing  or  contained  in  a  regular  stream  or 
water  course.  Whenever  waters  escape  from 
the  water  course  and  are  flowing  over  fields 
and  lands  where  they  are  not  accustomed  to 
flow,  such  waters  become  "surface  waters." 
Standley  v.  Atchison,  T.  &  S.  F.  R.  Co.,  97  S. 
W.  244,  247,  121  Mo,  App.  537. 

"  'Surface  water'  lies  upon  or  spreads 
over  the  surface  or  percolates  the  soil,  as  in 
swamps,  and  does  not  flow  in  a  particular 
channel."  Case  v.  Hoffman,  54  N.  W.  793, 
795,  84  Wis.  438,  20  L.  R.  A.  40,  86  Am.  St 
Rep.  937. 

As  water  course 

'    See  Water  Course. 

SURGEON 

See  Assistant  Surgeon* 
See,   also,  Dentist. 

The  terms  "dentist"  and  "surgeon'*  are 
not   interchangeable.     The   professions   are 
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largely  separate  and  distinct  from  each  other. 
The  practice  of  each  Is  regulated  by  different 
chapters  of  the  Code,  and  the  legal  rights, 
duties,  a(id  responsibilities  of  each  are  dis- 
similar in  very  many  respects.  HencCi  under 
Code,  f  700,  giving  cities  and  towns  power  to 
license  and  tax  itinerant  doctors,  itinerant 
physicians  and  surgeons,  a  city  has  no  pow- 
er to  require  a  "dental  surgeon"  to  obtain  a 
license.  City  of  Cherokee  v.  Perkins,  92  N. 
W.  68,  69,  U8  Iowa,  405  (citing  People  v.  De 
France,  104  Mich.  563,  62  N.  W.  709,  28  U  K. 
A.  139;  State  ex  rel.  FUcklnger  v.  Fisher,  119 
Mo.  344,  24  S.  W.  167,  22  L.  R.  A.  799). 

"A  physician  is  one  who  is  versed  in 
medical  science,  a  branch  of  which  Is  sur- 
gery; and  a  'surgeon'  is  a  physician  who 
treats  bodily  injuries  and  ills  by  manual 
operations  and  use  of  surgical  instruments 
and  appliances.  A  physician,  as  defined  by 
our  statute  and  in  common  parlance,  is  a 
person  skilled  in  both  medicine  and  surgery." 
Goss  V.  Goss,  113  N.  W.  690,  692,  102  Miim. 
346  (citing  Rev.  Laws,  1905,  §§  2295-2300 ;  6 
Words  and  Phrases  pp.  5374-5376). 

SURGERY 

See  Practice  of  Medicine  and  Surgery; 
Practice  of  Medldne,  Surgery,  and  Os- 
teopathy. 

"Surgery"  was  said  in  Smith  y.  Lane, 
24  Hun,  632,  to  be  limited  to  manual  opera- 
tions usually  performed  by  surgical  instru- 
ments or  appliances.  People  v.  Allcutt,  102 
N.  Y.  Supp.  678,  681,  117  App.  Div.  546. 

Admlaisterins  cUorof  onB 

Where,  in  an  action  on  an  accident  bene- 
fit certificate  stipulating  that  Insurer  should 
not  be  liable  for  death  resulting  from  surgi- 
cal treatment  the  evidence  showed  that  in- 
sured died  while  chloroform  was  being  ad* 
ministered  preparatory  to  an  operation  and 
an  attending  physician  testified  that  the 
proximate  cause  of  death  was  acute  dilatation 
of  the  heart  Immediately  caused  by  the  chlo- 
roform, and  that  insured's  diseased  condition 
did  not  contribute  to  his  death,  the  jury  could 
find  that  surgical  treatment  did  not  include 
the  administering  of  chloroform;  "surgery" 
being  defined  as  the  branch  of  the  healing  art 
that  relates  to  external  injuries,  deformities, 
and  other  morbid  conditions  to  be  remedied 
directly  by  manual  operations,  "surgical"  be- 
ing defined  as  being  of  or  pertaining  to  sur- 
gery, '^treatment*'  meaning  the  act  or  man- 
ner of  treating,  "remedy"  being  defined  as 
sometliing  used  for  the  cure  or  relief  of  bod- 
'  ily  disease,  and  "surgical  treatment"  meaning 
treating  a  disease  by  means  of  surgery. 
Belle  V.  Travelers'  Protective  Ass'n  of  Amer- 
ica, 135  S.  W.  497,  502, 155  Mo.  App.  629. 

Bentist 

A  dentist  does  not  practice  "surgery," 
within  Code  Civ.  Proc.  S  834,  prohibiting  such 
practitioners  testifying  concerning  informa- 


tion acquired  In  attending  a  patient,  etc. 
Howe  T.  Begensburg,  182  N.  Y.  Supp.  887, 
838,  76  Misc.  Bep.  132. 

StTBGICAL  OPEBATION 

See  Operation. 

SURNAME 

By  the  common  law  since  the  Norman 
Conquest,  a  legal  name  has  consisted  of  one 
"Christian  name,"  or  that  which  is  given  one 
after  his  birth  or  at  baptism,  or  is  afterwards 
assumed  by  him  ih  addition  to  his  family 
name,  and  of  one  "surname,"  or  family  name, 
which  is  that  derived  from  the  common  name 
of  his  parents,  or  borne  by  him  in  common 
with  other  members  of  his  family.  Schaffer 
V.  Levenson  Wrecking  Co.,  81  AtL  434,  82  N. 
J.  Law,  61. 

SURPLUS 

The   "surplus**  Is  that  which   remains 
after    expenses    and    dividends.    Marks    v. , 
American  Brewing  Co.,  52  South.  988,  985, 126 
La.  666. 

Where  a  wUl  gives  all  testator's  property 
to  certain  persons,  and  provides  that  if,  aftef 
paying  these  bequests,  there  should  be  a  sur- 
plus left  over,  it  shall  be  paid  to  the  named 
beneficiaries  pro  rata,  the  word  "surplus"  in- 
cludes the  shares  of  any  of  the  beneficiaries 
who  have  died  during  the  lifetime  of  testator. 
In  re  Jones'  Estate,  134  N.  T.  Supp.  859,  862, 
75  Misc.  Bep.  47. 

Plaintiff  in  a  mortgage  foreclosure  pro- 
ceeding borrowed  money  from  certain  claim- 
ants, agreeing  to  repay  them  "out  of  the  sur- 
plus" belonging  to  her  from  the  sale  of  the 
property,  and  agreeing  that  another  claimant 
should  be  paid  "out  of  the  proceeds  of  the 
sale."  Held,  that  the  word  "surplus"  implied 
that  the  first  of  the  claimants  should  be  paid 
out  of  what  was  left  of  the  proceeds  of  the 
property  after  all  proper  deductions  had  been 
made,  and  that  neither  contract  was  sufficient 
to  give  either  of  the  lenders  a  claim  against 
the  proceeds  prior  to  that  of  plaintiff's  at- 
torneys for  their  legitimate  expenses  and 
fees.  Pettibone  v.  Thomson,  130  N.  Y.  Supp.  ' 
284,  289,  72  Misc.  Bep.  486. 

"Surplus,"  as  used  in  Code,  art  93,  §  32, 
as  amended  by  Acts  1892,  c.  571,  providing 
that  where  a  married  woman  dies  Intestate, 
leaving  children  or  descendants,  the  surplus 
of  her  estate  shall  be  distributed  to  her  hus- 
band for  his  life,  and  after  his  death  to  the 
children  and  descendants  per  stirpes,  means 
that  part  of  the  estate  which  is  left  after  the 
debts,  costs  of  administration,  etc.,  are  paid. 
Hunter  v.  Hersperger,  54  AtL  65,  67,  96  Md. 
292. 

Under  Bev.  St  1899,  H  1923,  6794,  6795 
(Ann.  St  1906,  pp.  1311,  3338),  providing  that 
the  surplus  in  any  fund  collected  by  a  county 
for  a  specific  use  may  be  appropriated  to  any 


SURPLUS 


808 


SURPRISE 


other  legitimate  use,  and  declaring  that  when 
there  is  a  balance  In  the  county  treasury  to 
the  credit  of  any  afpedal  fund  which  is  not 
needed  for  the  special  purpose  the  county 
court  may  transfer  the  balance  to  a  court- 
house fund  for  the  erection  of  a  courthouse 
and  when  all  warrants  and  debts  properly 
chargeable  to  a  fund  in  any  one  year  are 
paid,  the  residue  is  a  "surplus"  and  may  be 
transferred.  Decker  v.  Deimer,  129  S.  W. 
036,  948,  229  Mo.  296. 

The  word  "surplus,"  as  used  in  Laws 
1891,  p.  346,  c.  164,  providing  that  town  offi- 
cers may  expend  any  surplus  moneys  for 
which  no  provision  for  expenditure  is  made 
to  redeem  outstanding  bonds  or  for  improve- 
ments. Includes  any  money  owned  by  and  in 
the  possession  of  the  town,  not  raised  by 
taxation  for  a  specific  purpose,  not  impressed 
by  a  trust,  or  required  by  contract  to  be  used 
for  a  particular  purpose.  McConnell  v.  Al- 
len, 105  N.  Y.  Supp.  16,  18,  120  App.  Dlv.  548. 

The  term  "surplus,"  as  used  in  the  no- 
menclature of  bankers,  does  not  Include  un- 
divided profits.  Such  profits  may  be  surplus 
in  the  sense  that  they  are  a  constituent  of 
capital,  but  they  are  not  surplus  in  the  com- 
monly accepted  sense.  It  is  quite  usual,  upon 
the  organization  of  financial  corporations, 
for  the  stockholders  to  contribute,  besides 
the  share  capital,  a  fund  which  is  known 
as  "surplus,"  It  is  also  quite  usual  for  the 
directors  or  managers  of  these  Institutions 
to  set  apart  and  to  add  to  this  fund  from 
time  to  time  some  part  of  the  accumulated 
profits  of  the  business  in  excess  of  dividend 
requirements.  The  fund  produced  in  either 
of  these  ways  is  what  is  known  as  "surplus." 
The  term  is  not  used  to  designate  the  accu- 
mulated profits  of  ordinary  banking  firms  or 
individual  bankers;  and,  when  the  statute 
uses  it,  it  does  so  with  reference  to  the  partic- 
ular class  of  bankers  to  which  alone  it  is 
applicable,  and  means  the  fund  created  by 
corporate  or  quasi  public  institutions  as  an 
addition  to  or  re-enforcement  of  the  share 
capital.  Leather  Manufacturers*  Nat.  Bank 
V.  Treat,  128  Fed.  202,  263,  62  C.  C.  A.  644. 
See,  also,  Central  Trust  Co.  of  New  York  ▼. 
Treat,  171  Fed.  301,  302. 

The  Ufe  insurance  premium  actually 
charged  and  collected  from  the  Insured  is 
applied,  first,  to  pay  the  policy's  proportion 
of  the  year's  death  claims;  then  to  make 
good  its  own  reserve;  then  to  pay  the  ex- 
penses, including  all  official  salaries;  then 
to  pay  losses,  if  any ;  and,  if  there  should  be 
a  balance  after  paying  these  items,  it  is 
called  a  "surplus."  United  States  Life  Ins. 
Co.  V.  Spinks  (Ky.)  96  S.  W.  889,  893,  13  Ix  R. 
A.  (N.  S.)  1053. 

Net  profits  synonymoiM 

The  words  "net  profits,"  in  P.  L.  1904,  p. 
275,  providing  that  the  directors  of  a  corpora- 
tion shall  not  make  dividends  except  "from 
its  surplus,  or  from  the  net  profits,"  are  not 


synonymous  with*  "surplus.**  Goodnow  r. 
American  Writing  Paper  Co.,  69  AtL  1014, 
1015,  73  N.  J.  £q.  692. 

SURFI.tTS  PROFITS 

Under  Laws  1890,  p.  1071,  e.  564,  as 
amended  by  Laws  1892,  p.  1829,  c.  688,  pro- 
viding that  the  directors  of  a  stock  corpora- 
tion shall  not  make  dividends  except  from 
the  "surplus  profits"  arising  from  the  busi- 
ness of  the  corporation,  where  the  stock- 
holders paid  into  the  treasury  $500,000  for 
which  no  additional  stock  was  issued,  and 
the  company  thereafter  entered  into  a  mer- 
ger agreement  with  another  corporation,  and 
for  the  purpose  of  equalizing  the  capital  and 
surplus  of  the  merging  companies  $200,000 
was  returned  to  the  former  stockholders,  the 
sum  so  returned  was  not  surplus  profits  of 
the  company,  for  it  did  not  In  any  sense 
arise  from  its  profits  or  earnings  in  the 
course  of  its  business,  but  was  contributed 
solely  for  the  purpose  of  strengthening  the 
company  and  adding  to  Its  working  capital. 
People  ex  rel.  North  American  Trust  Co.  v. 
Knight,  89  N.  Y.  Supp.  72,  74,  96  App.  Dlv. 
120. 

SURPLUSAGE 

"Surplusage"  means  allegations  of  mat- 
ter wholly  foreign  and  Impertinent  to  the 
case;  all  matter  beyond  the  circumstances 
necessary  to  constitute  the  action.  Wood  v. 
State,  107  Pac.  937,  942,  3  OkL  Cr.  553.  See, 
also,  Neis  v.  Whitaker,  84  Pac.  699,  700,  47 
Or.  517  (citing  Bliss,  Code  PI.  [3d  Ed.]  |  215). 

"The  term  'surplusage*  comprehends 
whatever  may  be  stricken  from  the  record 
without  destroying  the  plaintiiTs  right  of 
action,  as  if,  for  example,  in  suing  the  de- 
fendant for  a  breach  of  warranty  upon  the 
sale  of  goods,  he  should  set  forth,  not  only 
that  the  goods  were  not  such  as  the  defend- 
ant warranted  them  to  be,  but  that  the  de- 
fendant well  knew  that  they  were  not" 
Prestwood  v.  McGowin,  41  South.  779,  780, 
148  Ala.  475  (quoting  and  adopting  the  defi- 
nition in  1  Oreenl.  Ev.  [15th  Ed.]  §  51). 

*  'Surplusage*  is  any  allegation  without 
which  the  pleading  would  be  adequate  at 
law.  In  general,  unnecessary  averments  in 
an  indictment  may  be  treated  as  mere  waste 
materia],  to  pass  unnoticed,  having  no  le^al 
effect  whatever."  State  v.  Murphy,  77  S.  W. 
157,  158,  102  Mo.  App.  680. 

SURPRISE 

See  Inadvertence,  Surprise,  and  Excusa- 
ble Neglect. 
See,  also.  Accident  (In  Practice). 

"Surprise**  denotes  some  condition  or  sit- 
uation in  which  a  party  to  a  cause  is  unex- 
pectedly placed,  to  his  injury,  without  any 
fault  or  negligence  of  his  own,  which  ordi- 
nary   prudence    could    not    have    guarded 
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against.  Brandt  v.  Krogh,  111  Pac  275,  284, 
14  Cal.  App.  30;  Porter  v.  Anderson,  113 
Pac.  345,  350,  14  Cal.  App.  716.  See,  also, 
Horn  V.  United  Securities  Co.,  81  Paa  1009, 
1010,  47  Or.  35. 

Surprise  as  a  ground  for  the  granting  of 
a  rehearing  in  equity  must  be  something  uli- 
ezpectcdly  arising  under  circumstances  which 
•the  party  was  not  reasonably  called  upon  to 
anticipate,  and  which  ordinary  prudence  and 
foresight  could  not  guard  against.  Anderson 
Land  &  Stock  Co.  v.  McConnell,  171  Fed.  475, 
479. 

Where  the  only  service  had  on  a  corpora- 
tion was  on  its  business  agent,  and  he,  on 
the  advice  of  an  attorney,  paid  no  attention 
thereto,  and  the  corporation  had  no  notice  of 
the  service  of  the  summons,  until  after  the 
entry  of  Its  default,  the  corporation  was  en- 
titled to  a  vacation  of  the  Judgment  for  "sur- 
prise." Roberts  v.  Wilson,  84  Pac.  216,  217, 
3  Cal.  App.  32. 

Parties  are  ordinarily  bound  to  antici- 
pate the  ruling  of  the  court  on  motions  for 
nonsuit,  and  any  surprise  which  follows  such 
a  ruling  is  not  such  "surprise"  as  warrants 
or  requires  the  granting  of  a  continuance  or 
the  allowance  of  an  amendment  to  the  plead- 
ing. Vulcan  Iron  Works  v.  Burrell  Const. 
Co.,  81  Pac.  836,  837,  39  Wash.  319. 

As  eqnlTAlent  to  accident 

In  legal  intendment,  ''surprise"  is  practi- 
cally synonymous  with  "accident,"  and  the  lat- 
ter is  defined  to  be  an  unforeseen  event,  oc- 
curring external  to  the  party  affected  by  it 
and  of  which  his  own  agency  is  not  the 
proximate  cause,  whereby,  contrary  to  his 
own  intention  and  wishes  he  loses  some  legal 
right  or  becomes  subjected  to  some  legal  lia- 
bility, and  another  person  acquires  a  corre- 
sponding legal  right,  which  it  would  be  a 
violation  of  good  conscience  for  the  latter 
person,  under  the  circumstances,  to  retain. 
Ludwig  V.  Walker,  lU  N,  Y.  Supp.  1102,  1103, 
59  Misc.  Rep.  62. 

The  word  "surprise"  is  used  interchange- 
ably with  "accident"  to  designate  the  emer- 
gencies giAing  rise  to  accidents;  both  words 
signifying  a  detrimental  situation  wherein  a 
party  is  placed  unexpectedly,  and  against 
which  ordinary  prudence  would  not  have 
guarded.  State  ex  rel.  Hartley  v.  Innes,  118 
S.  W.  1168,  1170,  137  Mo.  App.  420.  See,  al- 
so, Clemans  v.  Western,  81  Paa  824,  826,  39 
Wash.  290. 

Amendment  of  pleading 

The  filing  of  an  amended  petition  was 
not  matter  of  "surprise,"  warranting  a  con- 
tinuance, where  it  merely  amplified  the 
original  grounds  of  recovery.  Houston  & 
T.  C.  R.  Co.  V.  Cluck  (Tex.)  84  S.  W.  852. 
See,  also,  Pollock  v.  Jordon,  132  N.  W.  1000, 
1001,  22  N.  D.  132,  Ann.  Cas.  1914A,  1264. 


Hesleot  of  oounsel 

Where  a  party  employs  counsel  of  good 
reputation  and  large  experience,  the  neglect 
of  such  counsel  of  matters  necessary  to  the  or- 
dinary procedure  of  the  case  is  a  "surprise"  to 
the  party,  within  Rev.  Codes  1905,  §  6884,  en- 
titling him  to  relief  from  a  default  Judgment, 
taken  against  him  through  surprise,  at  any 
time  within  one  year  after  notice  thereof,  in 
the  discretion  of  the  court.  Citizens'  Nat. 
Bank  of  Sisseton,  S.  D.,  v.  Branden,  126  N. 
W.  102,  104, 19  N.  D.  489,  27  L.  R.  A.  (N.  S.) 
858. 

Unexpected  evidence 

Under  Rev.  St  1890,  §  800,  providing  that 
a  new  trial  may  be  granted  for  mistake  or 
surprise,  the  granting  of  a  new  trial  on  a 
showing  by  defendant  in  an  action  on  ac- 
count, after  verdict  for  plaintiff,  that  when 
he  heard  a  witness  testify  on  the  trial  con- 
cerning two  payments  by  defendant  to  the 
plaintiff's  decedent,  and  that  the  account  in 
suit  had  been  paid  to  decedent,  he  was  at 
first  surprised,  but  gradually  the  facts  came 
to  him,  especially  when  it  was  found  the 
draft  by  which  payment  of  the  account  In 
suit  was  made  verified  the  statement  of  the 
witness,  Is  not  an  abuse  of  discretion  of  the 
trial  court  Connally  v.  Pehle,  79  S.  W. 
1006,  1009,  105  Mo.  App.  407. 

Violation  of  agreement 

A  judgnient  taken  against  a  party  con- 
trary to  an  agreement  with  his  adversary  is 
one  taken  by  surprise  within  B.  &  0.  Comp.  § 
103,  permitting  the  trial  court  to  relieve 
against  a  "Judgment  taken  through  surprise," 
etc.  Voorhees  v.  Geiser-Hendryx  In  v.  Co.,  9S 
Pac.  324,  326,  52  Or.  602. 

SURRENDER 

See  Voluntary  Surrender. 

The  word  "surrender"  presupposes  the 
possession  or  ownership  of  the  thing  to  be 
surrendered.  Thus,  where  a  codicil  directed 
that  the  executor  should  surrender  certain 
evidence  of  indebtedness  against  specified 
legatees,  the  word  implied  possession  on  the 
part  of  testatrix,  so  as  to  exclude  the  debts 
which  she  did  not  own.  Brown  t.  Gibson's 
Ex'r,  59  S.  E.  384,  385,  107  Va.  383. 

Under  a  statute  providing  that,  where 
goods  are  attached  and  a  bond  has  beeii  ex- 
ecuted by  the  officer  to  satisfy  the  Judgmeilt 
the  officer  shall  forthwith  "surrender"  the 
property .  attached  to  the  person  whose  in- 
terest has  been  attached,  the  word  "surren- 
der" means  to  relinquish  or  give  up,  and 
therefore  it  is  not  necessary  for  the  ofliicer 
to  return  the  property  to  the  place  from 
which  it  was  removed.  Clark  v.  Wilson,  14 
R.  I.  13. 

Plaintiff  on  surrendering  certain  stock  to 
decedent,  received  from  him  an  instrument 
containing  the  words  "Good  for  $1,000.00 
•    •    •    f or  ten  shares  Kinloch  Jockey  Club 
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stock  surrendered  to  the  underslgnedi  •  ♦  • 
by  the  owner  of  said  stock  J.  Kessler  and 
for  which  I  am  liable.  Joseph  D.  Lucas." 
Beld,  that  the  word  "surrendered"  did  not 
mean  mere  delivery,  hut  imported  a  transfer 
of  title,  a  giving  up  or  making  over,  a  relin- 
quishment of  a  right  or  privilege,  and  that 
the  words  "Good  for  $1,000.00"  and  "for 
which  I  am  liable"  imported  a  promise  on 
decedent's  part  to  pay  plaintiff  $1,000  for 
the  stock,  so  that  the  instrument  contained 
all  the  elements  of  a  note  as  between  the 
partiea  Kessler  v.  Clayes,  126  S.  W.  709, 
801,  147  Mo.  App.  88. 

Of  aooused 

"Produce"  means  to  bring  forward;  to 
lead  forth;  to  offer  to  view  or  notice;  to 
exhibit;  to  show;  while  "surrender"  means 
to  yield  to  the  power  of  another;  to  deliver 
tip;  to  give  up,  as  a  principal  surrendered  by 
his  bail.  Under  Pen.  Code  1895,  §  935,  pro- 
viding that  bail  may  surrender  their  principal 
In  vacation  to  the  sheriff,  or  in  open  court, 
in  discharge  of  themselves  from  liability, 
producing  or  presenting  a  principal  in  court 
is  not  all  that  is  required  to  discharge  the 
sureties  on  a  bail  bond.  In  order  for  a  sur- 
render of  the  principal  in  open  court  to  be 
effective,  the  attention  of  the  court  must  be 
called  to  the  presence  of  the  accused  prin- 
cipal, and  the  intention  to  surrender  him 
must  be  definitely  expressed  an4  understood. 
Perkins  v.  Terrell,  58  S.  B.  133,  135,  1  Ga. 
App.  250  (quoting  Webst.  Int.  Diet.). 

"  'Surrender*  is  made  by  the  delivery  of 
the  accused  to  a  person  or  court  having  au- 
thority to  recommit  or  rebail  him."  Cr. 
Code,  div.  8,  f  11  (Hurd's  Rev.  St.  1890,  c.  38, 
S  304),  providing  that,  in  all  cases  of  bail  for 
the  appearance  of  any  person  charged  with  a 
crime,  his  sureties  may,  at  any  time  before 
default,  surrender  the  principal  in  their  ex- 
oneration, or  the  principal  may  surrender 
himself  to  the  proper  officer,  authorizes  a 
voluntary  surrender  by  the  principal  in  open 
court;  section  14  (section  307),  providing  that 
the  surrender  shall  be  made  to  the  sheriff,  ap- 
plying only  where  under  that  section  and  sec- 
tions 13  and  15  (sections  306,  308)  the  sureties 
enforce,  surrender.  Young  v.  Deneen,  77  N. 
B.  193.  195,  220  111.  350  (citing  State  ▼.  lie 
Cerf  [S.  C]  1  BaUey,  410). 

Of  estate 

"Surrender"  is  a  yielding  up  of  posses- 
sion of  an  estate  for  life  or  years  to  him 
who  has  the  immediate  reversion  or  remain- 
der, wherein  the  particular  estate  may  merge 
or  drown  by  mutual  agreement.  Parsons  & 
Sweeney  Oil  Co.  v.  McCormlck,  70  S.  E.  371, 
372,  68  W.  Va.  604 ;  Bailey  v.  Wells.  8  Wis. 
141,  158,  76  Am.  Dec.  233. 

In  a  warranty  deed  in  the  usual  form, 
with  a  provision  that  "the  possession  of  said 
above-described  premises  to  be  given"  to  the 
grantee,  on  or  before  a  certain  day,  which 
was  the  next  day  after  the  expiration  of  a 


lease,  the  word  "given"  must  be  construed 
as  synonymous  with  the  word  "surrendered" 
or  "granted."  Beakey  v.  Schwitzgebel,  105 
Pac.  42,  43,  81  Kan.  38. 

A  mere  unexecuted  agreement  for  a  sur- 
render of  leased  premises  does  not  operate  as 
a  surrender;  and,  to  constitute  a  "surrender" 
there  must  be,  In  addition  to  an  offer  of  sur- 
render, an  abandonment  by  the  lessee  and  a 
resumption  of  the  possession  by  the  lessor, 
or  such  a  relinquishment  by  the  lessee  as 
will  justify  a  resumption  of  the  actual  pos- 
session by  the  lessor.  Young  y.  Berman, 
131  S.  W.  62,  64,  96  Ark.  78,  34  Li  B.  A.  (N. 
S.)  977. 

Of  option 

There  is  a  "surrender"  of  an  option  to 
purchase  a  mine,  where  the  purchaser  signi- 
fies his  intention  to  surrender  it  and  forfeit 
his  rights,  and  the  vendor  thereupon  takes 
possession  and  continues  therein.  K.  P.  Min. 
Go.  V.  Jacobson,  83  Pac.  728,  729,  30  Utah, 
115,  4  L.  R.  A.  (N.  S.)  765. 

Of  preference 

The  word  "surrender,"  as  used  In  the 
Bankruptcy  Act,  providing  for  the  surrender 
of  preferences,  includes  a  voidable  preference 
of  which  a  creditor  is  deprived  by  the  judg- 
ment at  the  suit  of  the  trustee  as  well  as  a 
surrender  by  voluntary  act  In  re  Otto  F. 
Lange  Co.,  170  Fed.  114,  116;  Keppel  v.  Tiflin 
Sav.  Bank,  25  Sup.  Ct  443,  445, 197  U.  S.  356. 
49  L.  Ed.  790;  In  re  Clark,  176  Fed.  955,  963 
(quoting  and  adopting  Keppel  v.  Tiflin  Sav. 
Bank,  25  Sup.  Ct.  443,  197  U.  S.  356,  49  I*.  Ed. 
790);  In  re  Armstrong,  145  Fed.  202,  210  (cit- 
ing Keppel  V.  Tiffin  Bank,  25  Sup.  Ct  443, 
197  U.  S.  356,  49  K  Ed.  790). 

SI7RREHBEB      BT      OPERATXOir      OF 
I.AW 

A  "surrender"  of  premises  by  a  tenant 
may  be  express  or  implied.  "A  surrender  of 
premises  is  created  by  operation  of  law  when 
the  parties  to  a  lease  do  some  act  so  Incon- 
sistent with  the  subsisting  relation  of  land- 
lord and  tenant  as  to  imply  that  they  both 
agreed  to  consider  the  surrender  as  made." 
Sammis  v.  Day,  96  N.  Y.  Supp.  777,  778,  48 
Misc.  Rep.  327  (quoting  Gray  v.  Kaufman 
Dairy  &  Ice  Cream  Co.,  56  N.  B.  903,  162  N. 
T.  388,  49  L.  R.  A.  580,  76  Am.  St  Rep.  327). 

To  make  a  "surrender"  by  operation  of 
law  by  a  new  lease  within  Laws  1896,  p.  592, 
c.  547,  §  207,  providing  that  an  Interest  In 
real  estate  other  than  a  lease  for  a  term  not 
exceeding  one  year  cannot  be  surrendered  un- 
less by  operation  of  law,  etc.,  there  must  be 
a  new  valid  lease  either  to  the  lessee  or  a 
third  party,  and  such  a  new  lease  by  parol  is 
only  effective  as  a  surrender  when  It  is  with- 
in the  exception  in  the  statute  of  frauds. 
Rogge  V.  Levinson,  113  N.  Y.  Supp.  525,  527. 

A  "surrender"  by  operation  of  law  takes 
place  where  the  owner  of  a  particular  estate 
has  been  a  party  to  some  act  the  yalldity  of 
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which  he  is  by  law  afterwards  estopped  from 
disputing,  and  which  would  not  be  valid  if  his 
particular  estate  had  continued  to  exist. 
Haycock  v.  Johnston,  106  N.  W.  304,  305,  97 
Minn.  289,  114  Am.  St  Rep.  715  (quoting  and 
adopting  Smith  v.  Pendergast,  3  N.  W.  978»  26 
Minn.  318). 

STTBBENBEB  VALUE 

See  Cash  Surrender  Value. 

SURREPTITIOUS 

•*Surreptltious"  means  fraudulently  ob- 
tained; falsely  crept  In;  obtained  by  false- 
hood, fraud,  or  stealth,  by  suppression  or  con- 
cealment of  facts.  Where  the  inventor  of  an 
improyement  in  pumps  for  fire  engines  had 
the  device  placed  on  an  engine  of  which  he 
was  in  charge  as  engineer,  where  it  was  pub- 
licly tested,  and  thereafter  used  successfully 
for  many  years  without  material  alteration, 
and  was  shown  and  explained  by  the  inventor 
to  the  manufacturers  of  the  engine  without 
any  Injunction  of  secrecy,  the  action  of  the 
manufacturers  in  placing  the  device  on  an  en- 
gine which  they  subsequently  built  for  anoth- 
er city  did  not  Involve  any  breach  of  trust  or 
confidence,  such  as  to  render  the  use  of  the 
invention  on  the  new  engine  "surreptitious," 
fraudulent,  or  piratical,  and  defeat  its  efl^ect 
as  a  public  use,  even  though  they  knew  that 
the  inventor  contemplated  applying  for  a 
patent  Eastman  v.  New  York,  134  Fed.  844, 
862,  69  C.  0.  A.  628. 

SI7IlREPTITIOtTSI.T 

As  used  in  Rev.  St  |  4920,  providing  that 
in  an  action  for  infringement,  the  defendant 
may  prove  that  plaintiff  had  surreptitiously 
or  unjustly  obtained  the  patent  for  that 
which  was  in  fact  invented  by  another,  who 
was  using  reasonable  diligence  in  adapting 
and  perfecting  the  same,  the  word  "surrepti- 
tiously" has  no  relation  to  a  case  where  each 
party  to  an  interference  has  really  and  truly 
proceeded  independently  and  honestly.  Auto- 
matic Weighing  Mach.  Co.  v.  Pneumatic  Scale 
Corporation,  158  Fed.  415,  420. 

SURROGATE 

In  Code  Civ.  Proc.  i  2747,  providing  that 
the  surrogate  or  Supreme  Court  may  by  ref- 
erence ascertain  the  rights  of  the  parties  in- 
terested ta  the  legacy,  and  grant  an  order  for 
the  payment  of  the  money  due,  the  words 
''the  surrogate''  must  be  deemed  to  refer  to 
the  judicial  officer  who  has  or  had  general 
Jurisdiction  over  the  estate,  its  representa- 
tives, and  its  management  and  disposition. 
Klnneally  v.  People,  90  N.  Y.  Supp.  587,  589, 
98  App.  DiT.  192. 

SinEtBOOATE'S  WITirESSES 

Under  Laws  1837,  c  460,  f  11,  providing 
for  the  examination  of  "attesting  witnesses," 
increased  in  scope  by  Laws  1841,  c.  129,  so  as 
to  apply  ''to  all  witnesses  whom  any  person 


interested  in  the  proof  of  a  will  shall  request 
to  be  examined,"  afterwards  Incorporated 
with  Code  Civ.  Proc.  {  2618,  by  which  a  notice 
is  filed  and  an  order  procured  for  the  exami- 
nation before  the  surrogate  of  the  witnesses 
named  in  the  notice,  called  ''surrogate's  wit- 
nesses," parties  may  waive,  either  actually 
or  constructively,  the  necessity  of  calling  any 
"surrogate's  witnesses"  not  essential  to  prove 
the  factum  of  the  will.  Contestants  of  a  will, 
who  place  the  names  of  witnesses  in  a  notice 
and  order  and  who  call  such  witnesses  are 
bound  by  the  evidence  of  such  witnesses,  oth- 
er than  attesting  witnesses,  except  in  cases 
of  surprise.  In  re  Hock's  Will,  129  N.  Y. 
Supp.  196,  204,  74  Misc.  Hep.  15. 

SURROUNDING 

Immediately  surrounding,  see  Immedi- 
ately. 

SURVEY 

Of  land 

See  Block  Survey;  Call  Survey;  Legal 
Survey;  Official  Survey;  Preliminary 
Survey. 

Prior  to  the  act  of  1907  (Laws  30th  Leg. 
p.  490,  c.  20)  school  lands  could  be  sold  in 
tracts  of  80  acres  or  multiples  thereof,  but 
section  5  (page  491)  of  such  act,  regulating 
purchases  by  lessees  and  their  assignees, 
changed  the  rule,  and  required  such  sales*  to 
be  made  "in  whole  surveys  only."  Section 
6,  authorizing  purchases  by  others,  provided 
that  no  survey  should  be  sold  In  any  county 
except  as  a  whole,  though  it  might  be  leased 
in  two  or  more  tracts,  and  section  6b  (page 
492)  provided  for  sales  "in  whole  tracts  only." 
Section  6e  (page  494)  declared  that  all  sur- 
veys and  unsold  portions  of  surveys  should  be 
sold  as  a  whole,  that  all  unsurveyed  tracts  of 
640  acres  or  less  should  be  so  sold,  and  that 
all  tracts  containing  100  acres  or  less,  where- 
soever situated,  should  be  sold  for  cash  and 
without  condition  of  settlement  Held  that, 
tracts  of  the  public  domain  not  yet  sectlonized 
being  referred  to  in  the  statutes  as  unsurvey- 
ed lands,  the  ''surveys"  should  be  construed 
to  mean  entire  sections.  Ford  v.  Terrell,  107 
S.  W.  40, 101  Tex.  827. 

SURVETOB 

As  officer,  see  Officer. 

SURVIVE— SURVIVING-^URVIVOR 

See  If  Surviving;   Then  Surviving. 
Surviving  issue  as  meaning  children,  see 
Issue  (Descendants). 

.  The  phrase  "surviving  grandchild,"  when 
used  in  a  testamentary  gift  to  grandchildren, 
includes  any  grandchild  who  may  at  the  time 
of  the  death  of  testator  be  en  ventre  sa  mere. 
Hewitt  y.  Green,  77  Aa  25,  29,  77  N.  J.  £q. 
345. 
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Where  a  deed  In  the  nature  of  a  testa- 
mentary disposition  by  the  grantor  of  his 
property  proTides  that,  in  certain  contingen- 
cies, the  property  shall  go  to  his  "surviving 
children,"  and  at  the  time  he  has  a  wife  liv- 
ing, those  words  will  not  be  considered  to  in- 
clude children  by  a  subsequent  wife,  especial- 
ly where  it  appears  that  thereafter  the  gran- 
tor, by  a  similar  deed,  made  provision  for  the 
latter  children.  Frosch  v.  Monday,  34  App. 
D.  O.  338,  346. 

Testatrix  devised  land  to  two  nephews, 
R.  and  C,  for  life,  with  remainders  to  their 
children,  and  provided  that  if  either  should 
die  without  leaving  a  child  surviving  him  the 
share  of  the  one  so  dying  should  pass  to  his 
"surviving  brother,"  with  a  Umitatlon  over 
on  both  dying  without  children.  R.  died, 
leaving  a  child,  who  survived  C,  who  died 
childless.  Held,  that  the  child  of  R.  was  en- 
titled to  C.'s  share ;  the  word  "surviving"  not 
being  intended  to  attach  a  condition,  but  re- 
ferring to  the  other  nephew.  Smith  v.  Smith, 
47  South.  220,  224, 157  Ala.  79,  25  L.  R.  A.  (N. 
S.)  1045. 

Testator,  having  bequeathed  a  share  of 
the  residue  to  each  of  his  four  sisters,  two 
brothers,  and  a  niece,  gave  one-half  of  a  full 
share  to  five  of  the  eight  children  of  a  deceas- 
ed brother  specifically  named.  Held,  that 
the  three  children  of  such  deceased  brother 
not  named  in  the  will  were  his  "surviving  is- 
sue" within  Act  May  6,  1844  (P.  L.  564),  pro- 
viding that  no  devise  or  legacy  made  in  favor 
of  a  brother  or  sister  or  the  children  of  a  de- 
ceased brother  or  sister  of  any  testator  not 
leaving  any  lineal  descendants  shall  be  deem- 
ed to  lapse  by  reason  of  the  decease  of  the 
devisee  or  legatee  in  the  lifetime  of  the  testa- 
tor, if  he  shall  leave  issue  surviving  the  tes- 
tator, but  such  devise  or  legacy  shall  be  good 
in  favor'  of  such  surviving  Issue.  In  re 
Bentz's  Estate,  70  AU.  788,  790,  221  Pa.  380. 

Testator,  by  the  third  clause  of  his  will, 
gave  the  residue  to  his  widow  for  her  use 
during  widowhood,  providing  that  she  should 
care  for  testator's  minor  children  during  mi- 
nority. The  fourth  clause,  provided  for  a  di- 
vision among  testator's  "surviving  children" 
if  his  widow  remarried,  and  the  fifth  clause 
directed  that,  if  the  widow  remained  unmar- 
ried and  died,  then  all  of  testator's  property 
which  she  then  possessed  should  be  disposed 
of  equally  among  all  his  "surviving  children," 
except  minor  children  who  should  survive 
their  mother,  provision  for  whom  should  be 
made  under  the  third  clause.  Held,  that  the 
remainder  devised  to  testator's  children  un- 
der the  fifth  clause  vested  at  testator's  death, 
and  not  at  the  death  or  remarriage  of  his 
widow.  Ball  V.  Holland,  75  N.  E.  713,  714, 
ISO  Mass.  309,  1  L.  R.  A.  (N.  a)  1005. 

When  a  will  was  executed,  as  at  testa- 
trix's death,  she  had  five  unmarried  daugh- 
ters, one  married  daughter,  and  an  Incompe- 
tent 80Q.    Ill  the  fii'st  clause  of  the  will  she 


expressed  the  desire  that  her  unmarried 
daughters,  or  such  of  them  as  desired  to  live 
together  with  the  son,  should  live  in  one 
house,  directing  the  executors  to  keep  the 
house  in  good  repair  for  their  use  "during 
the  lives  of  the  two  youngest  of  my  daugh- 
ters who  may  survive  me,"  and  that,  if  such 
unmarried  daughters  should  prefer  to  live 
elsewhere,  a  fund  should  be  set  apart  for  the 
maintenance  of  another  house  for  them,  upon 
the  termination  of  which  trust  or  abandon- 
ment of  the  house  her  furniture  should  be 
given  to  her  "surviving  children  in  equal 
shares."  The  second  clause  directed  that  the 
proportionate  part  which  the  son  would  re- 
ceive of  the  estate  should  be  set  apart  for  his 
support,  and  gave  the  share  of  the  son  upon 
his  death  to  her  "unmarried  daughters."  The 
third  clause  directed  the  residuary  estate  to 
be  held  in  trust  "during  the  lives  of  the  two 
youngest  of  my  daughters  who  may  survive 
me,  but  not  beyond  the  period  of  ten  years 
after  the  date  of  my  death,"  to  pay  the  in- 
come "to  my  children"  except  the  son,  but 
"should,  however,  any  of  my  daughters  have 
died  leaving  lawful  issue  surviving  me,"  the 
share  of  such  parent  should  go  to  the  use  of 
her  issue.  Upon  termination  of  the  trust, 
the  fund  itself  was  given  to  the  children,  ex- 
cept the  son,  the  issue  of  any  deceased  child 
to  receive  the  share  of  the  parent  The  sec- 
ond clause,  as  originally  prepared,  contained 
the  words  "surviving  daughters,"  instead  of 
"unmarried  daughters,"  which  change  was 
made  before  execution.  Held,  that  testatrix 
by  the  words  "surviving  daughters,"  which 
were  changed  to  "unmarried  daughters,"  in- 
tended the  daughters  who  were  surviving  up- 
on the  son's  death,  and  the  three  daughters 
who  were  married  after  testatrix's  death,  but 
before  the  death  of  the  sou,  were  not  entitled 
to  share  in  the  fund.  Robinson  v.  Martin,  123 
N.  Y.  Supp.  146, 148,  138  App.  Dlv.  310. 

As  referring  to  death  of  spouse 

Under  Code  Civ.  Proc.  ^  16,  declaring 
that  words  and  phrases  must  be  construed 
according  to  the  context  and  the  approved 
usage  of  the  language,  but  that  technical 
words  and  phrases  or  those  which  have  ac- 
quired a  peculiar  meaning  are  to  be  construed 
according  to  such  peculiar  meaning,  and 
Code  Civ.  Proc  |  1474,  providing  that  if  a 
homestead,  selected  by  the  husband  and  wife 
or  either  during  coverture  and  recorded  while 
both  were  living,  was  selected  from  the  com- 
munity or  from  the  separate  property  of  the 
one  selecting  it  or  Joining  in  Its  selection.  It 
vests,  on  the  death  of  the  husband  or  wife, 
absolutely  in  the  survivor.  The  words  "hus- 
band" and  "wife,"  as  used  ^  in  section  1474, 
mean,  respectively,  a  man  who  has  a  wife 
and  a  woman  who  has  a  husband,  and  do  not 
mean  an  unmarried  man  or  woman ;  and  the 
word  "survtvor,"  as  therein  used,  refers  to 
the  husband  and  wife  as  such,  and  means 
that,  upon  the  death  of  the  husband  as  a  hus- 
band or  the  wife  as  a  wife,  the  homestead 
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shall  vest  absolutely  In  the  survivor  of  such 
marriage  relation,  so  that  the  surylyor  must 
be  a  surviving  spouse,  and  the  surviving  in- 
dividual after  the  dissolution  of  the  marriage 
is  not  within  the  statute.  Zanone  v.  Sprague, 
116  Pac.  969,  993,  16  Cal.  App.  Sd3. 

As  ref  errlac  to  death  of  testator 

A  gift  to  various  persons,  or  the  **sur- 
vivors  of  them,"  refers  to  those  surviving  at 
the  death  of  the  testator.  In  re  Alexander's 
Estate,  86  Pac.  308,  309,  149  Cal.  146,  9  Ann. 
Gas.  1141  (dtlng  2  Jarm.  WUls  [6th  Ed.]  661). 

Where  an  estate  is  given  by  will  to  the 
survivors  of  a  class  to  take  effect  on  the 
death  of  the  testator,  the  word  *'survlvors" 
means  those  living  at  the  death  of  the  testa- 
tor, but  if  a  particular  estate  is  created,  with 
remainder  to  the  survivors  of  a  class,  the 
word  "survivors"  means  those  surviving  at 
the  termination  of  the  particular  estate.  Sul- 
Uvan  V.  Garesche,  129  S.  W.  919,  952,  229  Mo. 
496. 

'  A  testator  devised  his  real  estate  to  his 
wife  for  life,  and  on  her  death  in  equal  por- 
tions to  his  two  sons  named,  and  provided 
that,  ''in  case  either  of  said  sons"  should  not 
"survive,"  the  wife  "then  the  survivor  to 
take  all."  Held,  that  the  provision  for  the 
contingency  of  the  death  of  a  son  referred 
only  to  a  death  occurring  after  the  death 
of  testator,  and  the  child  of  a  son  who  died 
in  the  lifetime  of  the  testator  took  the  de- 
ceased son's  sliare,  under  Hurd*s  Rev.  St. 
1905,  c.  39,  I  11,  providing  that,  when  a  dev- 
isee being  a  child  shall  die  before  the  testa- 
tor and  no  provision  shall  be  made  for  the 
contingency,  the  issue  shall  take  the  estate 
devised  as  the  devisee  would  have  done  had 
he  survived  the  testator.  Pirrung  v.  Pirrung, 
81  N.  E.  1066,  1067,  228  lU.  441. 

The  word  "surviving,"  in  a  wlli  whereby 
testator  bequeathed  to  his  wife  all  his  prop- 
erty for  her  support  during  her  life  or  widow- 
hood and  whereby  he  provided  that  In  case 
of  her  death  or  marrlag*.*,  the  whole  estate 
should  be  divided  equally  between  his  sur- 
viving children  or  the  issue  of  any  one  or 
more  of  them  who  shall  have  died  leaving 
issue  means  "surviving"  the  testator,  and 
not  the  wife,  and  the  interest  of  the  remain- 
dermen vested  as  of  the  date  of  testator's 
death.  Runyon  v.  Grubb,  103  N.  T.  Supp. 
949,  961,  119  App.  Dlv.  17. 

The  words  "surviving  children,"  as  used 
In  a  clause  in  a  will  reading,  "but  if  such 
daughter  shall  die  without  children  or  lineal 
descendants,  I  direct  said  trustee  to  dispose 
of  said  sixth  part  of  the  residue  and  remain- 
der of  my  estate  among  my  surviving  chil- 
dren as  follows,"  etc.,  means  the  children 
surviving  at  the  time  of  testator's  death,  so 
that  their  interest  in  the  contingent  remain- 
ders, limited  to  take  effect  in  default  of  is- 
sue,  became  vested  immediately   upon  his 


death.    Stone  ▼.  Bradlee,  66  N.  B.  708,  710, 
188  ICass.  165. 

Where  a  testator  devised  certain  land  in 
trust  for  his  son,  to  be  conveyed  on  his  death 
in  fee  simple  to  his  Issue,  and,  in  case  of  his 
death  without  issue,  to  his  surviving  chil- 
dren, share  and  share  alike,  and  the  benefi- 
ciary died  intestate,  unmarried,  and  without 
issue,  after  the  death  of  the  testator,  the  "sur- 
viving" children  were  those  surviving  at  the 
death  of  the  testator,  under  the  general  rule 
in  Pennsylvania,  which  has  become  a  rule 
of  property,  that  the  words  "survivor"  or 
"surviving,"  following  a  prior  gift,  are  under- 
stood as  referring  to  the  death  of  testator, 
unless  an  intent  of  the  testator  to  refer  them 
to  some  other  time  is  plainly  and  manifestly 
shown.  Black  v.  Woods,  63  Atl.  129,  213  Pa. 
583. 

Testator  gave  all  the  balance  of  his  es- 
tate to  his  son  and  two  daughters  to  be  di- 
vided equally,  and  in  case  of  the  death  of 
either  of  them  the  survivor  or  survivors  were 
to  inherit  the  property  bequeathed  to  them ; 
if  more  than  one  survivor  it  was  to  be  di- 
vided share  and  share  alike.  Held,  that  the 
words  "survivor  or  survivors"  meant  surviv- 
or or  survivors  at  the  time  testator's 
death,  an<(  the  interest  in  the  real  estate  de- 
vised was  an  estate  in  fee  simple  vesting  im- 
mediately on  the  death  of  testator,  so  that 
on  the  death  of  the  daughters'  children  after 
the  death  of  the  testator  their  interest  pass- 
ed to  their  representatives  and  not  to  their 
brother  as  survivor.  Renner  v.  Williams,  73 
N.  B.  221,  71  Ohio  St.  340. 

As   referring^    to    happenini;    of   other 
eTent 

Ordinarily  the  word  "survive"  means  to 
live  longer  than  some  other  individual;  but 
it  may  mean  to  continue  to  live  beyond  a 
specified  period,  event,  or  condition.  Where 
testator  devised  lands  in  trust  for  his  daugh- 
ter, providing  that,  in  case  she  should  "sur- 
vive" her  then  husband,  the  trustees  should 
convey  the  land  to  the  daughter  absolutely 
and  in  fee,  but  that,  while  she  was  the  wife 
of  her  then  husband,  neither  she  nor  any  one 
for  her  should  have  the  power  to  sell  or  dis- 
pose of  the  property,  or  do  anything  which 
should  deprive  her  of  the  uses  and  benefits 
created,  the  daughter,  on  her  divorce  from 
such  husband,  was  entitled  to  the  property 
in  fee.  Gary  v.  Slead,  77  N.  B.  234,  235,  220 
111.  608. 

"Surviving,"  as  used  in  Code  Civ.  Proc. 
§  2713,  subds.  1-4,  exempting  to  a  surviving 
widow  certain  articles  of  property  or  their 
value  in  money,  meant  that  the  widow  must 
survive  the  husband,  and  not  necessarily 
survive  the  accounting  of  Ids  estate.  In  re 
Hulse's  Estate,  84  N.  Y.  Supp.  220,  41  Misc. 
Rep.  307. 

The  word  ''survivors,"  as  used  in  a 
clause  of  a  will  that,  "in  the  event  either  of 
my  said  children  die  before  attaining  the 
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age  of  21  years,  or  if  my  wife  should  die  be- 
fore the  majority  of  my  child  L.,  then  the 
share  of  my  estate  of  such  deceased  shall  be 
divided  in  equal  parts  between  the  surviv- 
ors," refers  to  children,  one  or  more,  who 
might  survive  any  deceased  child  or  children 
before  arriving  at  the  age  of  21  years.  John- 
son V.  Terry,  36  South.  775,  139  Ala.  614. 

In  a  deed  to  the  grantor*s  daughter  for 
life,  with  remainder  to  her  children  or  their 
representatives  living  at  her  death,  or  if  she 
should  die  without  children  then  to  her  broth- 
er or  brothers  and  their  children  surviving, 
the  word  "surviving"  refers  to  surviving  the 
life  tenant,  and  not  surviving  their  respec- 
tive parents.  Duke  v.  Huffman,  75  S.  E.  1, 
2,  138  Ga.  172. 

A  provision  in  a  will  that,  in  the  event  of 
any  of  testator's  sons  dying  intestate  and  un- 
married, the  share  or  shares  of  such  son  shall 
go  to  all  testator's  "surviving  children"  in 
equal  proportions,  refers  to  the  children  of 
testator  who  may  be  in  existence  at  the  time 
such  death  occurs.  Ridgely  v.  Ridgely,  59 
Atl.  731,  734,  100  Md.  230. 

The  words  "surviving  children,"  in  a 
will  providing  that  in  the  event  of  the  death 
of  any  of  the  children  his  share  in  the  trust 
fund  should  go  to  his  lawful  issue  upon  their 
arriving  at  full  age,  or,  if  there  should  be  no 
lawful  issue  who  should  arrive  at  full  age, 
such  child's  share  in  the  trust  fund  shall  go 
to  the  surviving  children  and  their  heirs  and 
assigns  forever,  refer  to  those  surviving  at 
the  death  of  one  of  the  children.  Lawrence 
V.  Phillips,  71  N.  E.  541,  542,  186  Mass.  320. 

Where  there  is  a  devise  or  bequest  for 
life  followed  by  a  devise  or  bequest  to  the 
"surviving  children"  of  the  testator,  at  the 
termination  of  the  life  estate,  the  quoted 
words  mean  those  of  the  children  of  the  tes- 
tator who  survive  at  the  death  of  the  life 
tenant,  and  unless,  on  taking  the  whole  will 
into  consideration,  the  w^ords  are  plainly  used 
in  another  sense,  they  do  not  include  surviv- 
ing children  of  predeceased  children  of  the 
testator.  Stout  v.  Cook,  81  Atl.  821,  822,  79 
N.  J.  Eq.  573. 

The  "surviving  heirs"  in  a  devise  to  a 
child,  followed  by  the  provision  that  on  his 
death  without  bodily  heirs  the  property  shall 
go  to  the  surviving  heirs  of  testator,  are  the 
distributees  under  the  statute  of  distribution 
in  being  at  the  death  of  the  child,  and  until 
his  death  it  cannot  be  ascertained  who  will 
take  as  surviving  heirs.  Barber  y.  Crawford, 
67  S.  B.  7,  9,  85  S.  C.  54. 

Testator  gave  a  nominal  sum  to  each  of 
his  five  children,  gave  the  balance  to  his  wife 
for  life,  or  during  widowhood,  with  a  gift 
over,  on  her  death  or  remarriage,  to  his  "sur- 
Wvlng  heirs"  equally,  and  provided  that 
charges  against  his  "heirs,  their  husbands  or 
wives  as  contracted  ♦  ♦  *  by  them  with 
me,"  should  be  dtrducted  from  their  share. 


A  daughter,  whose  husband  was  indebted  to 
testator,  died  before  testator,  leaving  chil- 
dren. Held,  that  the  words  "surviving  heirs'' 
meant  surviving  children,  and  referred  to 
such  of  the  testator's  children  as  should  be 
surviving  at  the  date  of  their  mother's  death 
or  remarriage,  and  that  the  children  of  the 
deceased  daughter  did  not  take.  Howell  y. 
Steelman,  74  AU.  976,  977,  76  N.  J.  Bq.  423. 

Where  a  will  provided  that  If  both  of 
testatrix's  daughters,  to  whom  she  left  the 
bulk  of  her  estate,  should  die  before  mar- 
riage, the  property  should  be  divided  equally 
among  "my  surviving  children,"  the  quoted 
words  meant  those  of  her  children  living  on 
the  death  of  both  daughters  before  marriage, 
and  as  it  was  uncertain  at  the  death  of  testa- 
trix which,  if  either,  of  her  children  would  be 
living  at  that  time,  the  remainder,  if  It  was 
a  remainder,  was  contingent.  When  con- 
sidering the  estate  over  as  an  executory  de- 
vise instead  of  a  remainder,  the  words  meant 
those  children  of  testatrix  surviving  the  two 
daughters  to  whom  the  estate  was  first  given. 
Sullivan  V.  Garesche,  129  S.  W.  949,  952,  229 
Mo.  496. 

Where  a  testator  provided  that  upon  the 
death  of  his  widow  $1,200  of  the  residuary 
estate  was  given  to  three  persons  named,  to 
be  equally  divided  between  them  and  the 
survivors  and  survivor  of  them,  $300  to  three 
other  persons  and  the  survivors  and  survivor 
of  them,  and  the  residue  to  24  persons  and 
the  survivors  and  survivor  of  them,  the  term 
"survivors  and  survivor"  referred  to  surviv- 
ors at  the  time  of  distribution  of  the  resid- 
uary estate  after  the  death  of  the  widow. 
In  re  Jones'  Will,  21  AU.  950,  46  N.  J.  Eq. 
554. 

Testatrix,  subject  to  her  husband's  life 
estate,  divided  her  estate  into  nine  equal 
parts,  and  gave  two  parts  In  fee  to  two  sons, 
one  part  in  fee  to  four  grandchildren,  the 
children  of  two  deceased  daughters,  and  the 
remaining  six  parts  in  trust  to  pay  over  the 
Income  to  one  son  and  five  daughters  in  equal 
parts,  and  provided  that,  on  the  death  of  the 
son  or  daughters  leaving  issue,  the  income 
of  the  part  which  the  parent  received  should 
be  equally  divided  among  the  issue,  and,  in 
the  event  of  the  death  of  the  son  or  daughters 
without  issue,  the  share  of  the  trust  estate 
for  the  use  of  the  son  or  daughter  so  dying. 
should  be  held  for  the  use  of  the  surviving 
sons  and  daughters,  to  be  equally  divided  be- 
tween them,  and  the  shares  devised  should 
be  held  on  like  trusts  as  before  declared,  and 
finally  to  be  divided  among  their  issue  as 
before  provided.  Four  children  of  the  tes- 
tatrix were  the  only  children  who  survived 
her  and  left  Issue  who  survived  the  death 
without  issue  of  the  last  survivor  of  the  six 
beneficiaries.  Held,  that  the  trust  estate  was 
properly  divided  into  four  equal  parts,  am] 
each  part  was  properly  divided  amonc:  the 
children  and  issue  of  deceased  children  of 
each  of  the  four  children;   the  gift  over  to 
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the  "surviving;  sons  and  daughters"  meaning 
sons  and  daughters  surviving  the  several  life 
beneficiaries  dying  without  Issue,  and  not  In- 
cluding sons  and  daughters  who  predeceased 
the  testatrix,  and  thi  gift  over  of  a  share  of 
a  life  beneficiary  dying  without  Issue  being 
to  the  sons  and  daughters  surviving,  to  the 
exclusion  of  the  issue  of  deceased  sons  and 
daughters.  Dary  v.  Gran,  77  N.  B.  507,  508, 
190  Mass.  482. 

As  outlive 

'*In  Its  ordinary  as  well  as  in  its  legal 
signification  the  word  'survivor'  means  one 
who  outlives  another,  one  of  two  or  more 
persons  who  lives  after  the  other  or  others 
have  died."  Hill  v.  Safe  Deposit  &  Trust  Co. 
60  Atl.  446,  447,  101  Md.  60,  4  Ann.  Cas.  577. 

Others  synonymoiiA 

"To  survive"  means  simply  to  remain  In 
life  after  the  death  of  another,  or  after  a 
particular  date  or  the  happening  of  a  par- 
ticular event  The  primary  meaning  of  the 
word  Is  to  live  beyond  the  life  or  existence 
of;  to  outlive;  but  it  has  according  to  some 
lexicographers,  a  secondary  meaning,  "to  live 
after."  Testatrix  devised  the  residue  of  her 
estate  to  two  daughters,  and  the  survivor  of 
them,  so  long  as  they  or  the  survivor,  respec- 
tively, remained  single  and  unmarried.  She 
further  provided  that,  If  the  daughters  mar- 
ried, her  executors,  after  the  marriage  of 
both,  should  sell  the  residue,  and  that  the 
survivor  of  the  daughters,  "being  single  and 
unmarried"  until  the  time  of  her  death,  shall 
have  fall  power  to  dispose  of  the  property 
given  to  her  absolutely,  and  that,  if  she  fail 
to  80  dispose  of  it,  the  property  at  her 
death  should  belong  to  her  heirs  at  law.  One 
of  the  daughters  married  during  the  life  of 
testatrix,  and  the  other  died  unmarried  be- 
fore the  death  of  her  married  sister,  leaving 
a  wlU  by  which  she  attempted  to  dispose  of 
the  entire  devise.  Held,  that  the  word  "oth- 
er" could  not  be  substituted  for  the  word 
"survivor"  In  the  will,  and  that,  as  the  un- 
married daughter  did  not  "survive"  her  sis- 
ter, the  devise  did  not  pass  by  her  will,  but 
passed  as  Intestate  property  of  the  testatrix. 
HiU  V.  Safe  Deposit  &  Trust  Co.,  60  Atl.  446, 
447,  101  Md.  60,  4  Ann.  Cas.  577. 

Testator  directed  the  residue  of  his  es- 
tate to  be  divided  into  the  number  of  shares 
that  he  had  children,  that  the  share  of  each 
son  be  given  to  him  absolutely,  but  that  the 
shares  of  the  daughters  be  invested  for  their 
benefit  during  their  lives,  and  that  on  the 
death  of  either  daughter  without  leaving  any 
child  her  share  "shall  be  esteemed  as  part  of 
the  residue  of  the  estate,  the  interest  and 
profits  of  which  to  be  paid  equally  to  my 
surviving  children."  Held,  that  the  word 
"surviving"  should  not  be  read  literally,  or 
changed  Into  "other,"  but  should  be  held  to 
mean  stlrpltal  succession,  so  that  the  share 
of  a  daughter  deceased  without  leaving  a 
child  would  fall  back  into  the  residue  to  be 


distributed  according  to  the  existing  stirpes. 
Stout  V.  Cook,  75  Atl.  583,  586,  77  N.  J.  Eq. 
153. 

The  word  "survivor,"  or  "survlvlnsr,"  will 
be  understood  as  the  equivalent  of  the  word 
"other,"  where  in  any  other  sense  it  wodld 
lead  to  Intestacy  or  inequality  among  those 
standing  in  the  same  degree  of  relationship 
to  the  testator,  or  to  a  distribution  not  in  ac- 
cordance with  the  general  scheme  of  the  will. 
In  re  Fox's  Estate,  70  Atl.  954,  956,  222  Pa. 
108. 

Testator  devised  his  ground  rents  to  his 
wife  for  life,  and  at  her  death  gave  a  life  es- 
tate In  an  undivided  sixth  of  the  rents  to 
each  of  his  children  by  name,  and  declared 
that  immediately  after  the  death  of  the  chil- 
dren, respectively,  one  equal  undivided  sixth 
of  the  rents  should  go  to  their  child  or  chil- 
dren absolutely  as  tenants  In  common,  to  be 
equally  divided  between  them  and  the  issue 
of  any  deceased  grandchild  per  stirpes;  al- 
so that,  if  any  of  testator's  children  died 
without  a  child,  children,  descendant,  or  de- 
scendants living  at  his  or  her  death,  respec- 
tively, the  part  of  the  child  so  dying  should 
become  the  property  of  testator's  surviving 
child  or  children,  or  his  or  their  heirs,  ab- 
solutely. Held,  that  the  word  "survivor," 
as  used  In  the  last  clause,  did  not  mean  "oth- 
er," but  was  to  be  taken  In  its  ordinary  mean- 
ing, so  that  the  clause  "surviving  child  or 
children"  limited  the  right  to  the  surviving 
child  or  children  of  the  testator,  and  did  not 
Include  the  descendants  of  any  deceased 
chUd,  so  that,  on  the  death  of  testator's  son 
without  Issue,  his  Interest  passed  to  his  sole 
surviving  sister.  Wilson  ▼.  Bull,  54  Atl.  629, 
632,  97  Md.  128. 

Testator  gave  the  use  of  a  farm  and  oth- 
er property  to  a  nephew  for  life  and  to  his 
children  in  fee,  and  provided  that  his  other 
estate  should  be  divided  equally  between  two 
nieces,  who  should  have  the  use  of  it  for  life, 
and  the  remainder  should  pass  to  their  chil- 
dren as  In  the  case  of  the  nephew,  and  "In 
the  case  of  the  death  of"  the  nephew  or  nieces 
"the  share  or  shares  of  such  deceased  shall 
belong  to  the  survivor  or  survivors  of  the 
other."  Held,  that  the  words  "survivor  and 
survivors  of  the  other'*  Included  the  children 
of  any  life  beneficiary  who  predeceased  the 
one  dying  without  issue,  for  the  quoted  phrase 
will  be  given  the  meaning  of  "other  and  oth- 
ers," and  the  children  of  a  deceased  niece 
were  entitled  to  a  share  on  the  subsequent 
death  of  the  other  niece  dying  without  chil- 
dren. In  re  Gary's  Estate,  69  AtL  736,  738, 
81  Vt  112. 

Where  there  are  limitations  to  two  broth- 
ers for  life  with  remainders  to  their  children, 
and  in  default  of  children  of  either  to  the 
"survivor"  or  "surviving  brother,"  with  a 
limitation  over  on  both  dying  without  chil- 
dren, cross-remainders  are  Intended  and  nec- 
essarily Implied  between  the  stlrps  of  the  life 
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tenants,  and  "surviving"  or  "surviving  broth- 
er" mnst  be  read  "other"  or  "other  brother." 
Smith  V.  Smith,  47  South.  220,  224,  157  Ala. 
79,  25  L.  R.  A.  (N.  S.)  1045. 

As  relating  to  benefit  iaumxaiiee 

•  The  term  "survivors,"  as  used  In  the 
code  of  a  mutual  benefit  Insurance  associa- 
tion, providing  that  the  purpose  of  a  fund  is 
to  pay  a  sum  to  survivors  of  a  member  at 
bis  death,  that,  if  a  member  shall  die  whose 
survivors  possess  no  benefit  certificate,  the 
money  shall  not  be  paid  without  the  order 
of  court  and  that.  If  a  member  die  whose 
survivors  produce  a  death  certificate,  the  re- 
cipient of  the  money  shall  give  a  receipt,  does 
not  include  a  person  who  is  neither  a  relative 
nor  member  of  the  household  of,  nor  connect- 
ed by  marriage  with,  the  member  of  the  as- 
sociation. Koerts  v.  Grand  Lodge  of  Wiscon- 
sin, Order  of  Hermann's  Sons,  97  N.  W.  103, 
104,  119  Wis.  520. 

Rev.  St  1898,  {  1955c,  as  amended  by 
Laws  1899,  p.  138,  c.  101,  authorizing  members 
of  a  fraternal  beneficiary  corporation  to  name 
as  beneficiary  any  person  or  persons  desig- 
nated by  the  laws  of  such  corporation,  or.  If 
the  laws  thereof  permit,  providing  that  the 
insurance  may  be  made  payable  to  the  mem- 
ber's estate,  is  a  limitation  on  the  rights  of 
members;  and  where  the  laws  of  a  corpora- 
tion permitted  only  **survivors"  of  the  mem- 
ber to  be  named  as  beneficiaries,  one  who  was 
not  a  relative  of  a  member  was  not  a  "surviv- 
or," and  was  not  entitled  to  recover  on  the  cer- 
tificate, though  designated  by  the  member  as 
his  beneficiary  in  the  manner  provided  by  the 
laws  of  the  corporation  for  changing  benefici- 
aries, and  though  she  had  nursed  and  cared 
for  the  member  for  several  weeks  prior  to  his 
death.  Grand  Lodge  of  Wisconsin  of  Order  of 
Hermann's  Sons  v.  Lemke,  102  N.  W.  911, 912, 
124  Wia  483. 

• 

A  certificate  not  being  void  In  toto,  and 
providing  that  subject  to  the  conditions  of 
the*  certificate  the  association  would  pay  in-» 
sured  certain  benefits,  among  which  was  a 
death  benefit  to  be  paid  to  the  beneficiary 
therein  named  if  surviving,  otherwise  to  be 
paid  to  the  legal  representative  of  insured 
and  the  beneficiary  designated  to  receive  the 
death  benefit  being  in  a  class  prohibited  by 
law,  the  beneficiary  did  not  "survive"  within 
the  meaning  of  the  certificate,  and  the  ad- 
ministrator was  entitled  to  recover  the  bene- 
fit Oliphant  V.  American  Health  &  Accident 
Ass'n,  126  N.  W.  806,  808,  147  Iowa,  656. 

Plaintiff's  wife  signed  an  application  for 
a  benefit  certificate  on  a  blank  printed  form, 
wherein  she  designated  several  cousins  as 
beneficiaries  in  various  sums.  A  certificate 
was  issued  on  the  application,  describing  the 
beneficiaries  and  the  respective  shares  to  be 
paid  them.  A  provision  of  the  society's  consti- 
tution stated  its  object  to  be  to  give  to  a  sister 
money  benefit  In  case  of  her  husband's  death, 
and  In  case  of  her  death  to  pay  "the  surviv- 


ors" such  moneys  as  may  be  designated  in 
the  constitution,  etc.  It  was  elsewhere  pro- 
vided that,  if  any  sister  did  not  leave  a  last 
will,  husband,  or  children,  the  law  of  inherit- 
ance of  the  state  should  govern,  except  that  a 
husband  who  did  not  live  with  and  properly 
care  for  a  member  could  not  ask  for  any 
death  benefit,  and  in  such  case  her  children 
should  be  entitled  thereto,  or  such  persons  to 
whom  the  sister  wills  it  It  also  provided 
that  a  sister  who  did  not  live  with  her  hus- 
band must  make  a  last  will  and  turn  it  over 
to  the  lodge  for  safe-keeping.  There  was  no 
provision  limiting  the  beneficiaries  to  the  hus- 
band or  children.  The  member  left  no  chil- 
dren, and  plaintiff  lived  with  her  and  proper- 
ly cared  for  and  supported  her  up  to  the  time 
of  her  death.  Held,  that  the  word  "surviv- 
ors" was  too  vague  to  necessarily  refer  to 
surviving  husband  or  children,  and  in  view  of 
the  Inexact  language  of  the  constitution,  the 
word  "survivors"  should  be  interpreted  as 
the  parties  to  the  contract  construed  its  mean- 
ing and  evidence  was  admissible  that  such 
designations  as  were  made  and  the  methods 
of  procedure  pursued  were  usually  recognized 
by  the  society,  and  that  printed  blanks  for 
that  purpose  were  in  use,  especially  where  it 
was  stipulated  that  the  word  **wlll,"  as  used 
in  the  last  section  recited,  might  be  properly 
translated  as  "designation."  Slavlk  v.  Su- 
preme Lodge  of  All  Bohemian  Ladles'  Aid  So- 
cieties, no  N.  Y.  Supp.  347,  349,  59  Misc.  Rep. 
183. 

Am  relating  to  priTate  easement 

A  private  easement  in  a  highway  will  con- 
tinue to  exist  after  the  public  easement  has 
become  extinct  only  in  favor  of  those  who 
owned  a  private  easement  when  the  public 
one  was  extinguished,  since,  while  a  private 
easement  may  survive  the  public  easement,  it 
cannot  "survive"  unless  both  existed  at  the 
same  time.  Tuttle  v.  Sowadzki  (Utah)  120 
Pac.  959,  964. 

SURVIVABUiITT 

Where  a  right  of  action  is  so  entirely 
personal  that  the  party  in  whom  it  exists  can- 
not by  contract  place  it  beyond  his  control,  it 
will  not  survive,  and  hence  as  a  general  rule 
"assignability"  and  "survivability"  of  causes 
of  actions  are  convertible  terms.  Selden  v. 
Illinois  Trust  &  Savings  Bank,  87  N.  £.  800, 
8G3,  239  111.  67,  130  Am«  St  Rep.  180. 

SI7KVIVINO  PARTNER 

As  legal  representative,  see  Legal  Repre- 
sentative. 

SUKVIVIXO  PARTY 

Under  Code  Civ.  Proa  |  1299,  providing 
that  where  an  appeal  is  from  one  court  to  an- 
other, an  application  for  an  order  of  substitu- 
tion must  be  made  to  the  appellate  court  and 
that,  where  personal  notice  of  the  application 
has  been  given  to  the  proper  representative  of 
the  deceased  party,  an  order  of  substitution 
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may  be  made  on  the  application  of  the  '^Bor- 
TiTing  party/'  a  surviving  adverse  party  may 
enforce  such  a  substitution  when  it  has  not 
been  procured  at  the  instance  of  the  personal 
representative  of  the  deceased  party  himself, 
or  of  a  party  associated  in  interest  with  the 
decedent,  where  there  is  one;  the  word:  *'sur- 
vlving"  being  not  limited  to  the  surviving  co- 
plaintiff  or  codefendant,  but  including  a  sur- 
viving adverse  party.  Reed  v.  Farrand,  91 
N.  B.  541,  542, 198  N.  Y.  2O7. 

SXrRVJVTNO  SPOUSE 

As  owner,  see  Owner. 

SUSCEPTIBLE  OF  CULTIVATION 

A  representation  that  land  was  above 
overflow  and  "susceptible  of  cultivation**  is 
not  an  expression  of  opinion  as  to  the  charac- 
ter of  the  soil,  as  It  would  be  susceptible  of 
cultivation,  whatever  its  character,  if  above 
water.  Matlock  v.  Reppy,  14  8,  W.  546,  548, 
47  Ark.  148,  106. 

SUSPECT 

Reasonable  cause  to  suspect,  see  Reason- 
able Cause. 

SUSPEND-SUSPENSION 

"Suspended**  is  defined  as  temporarily 
inactive  or  inoperative;  held  in  abeyance. 
Wisener  v.  Burrell,  118  Pac.  999, 1001,  28  Okl. 
546,  34  L.  R.  A.  (N.  S.)  755,  Ann.  Gas.  1012D, 
356. 

'* 'Suspend*  is  to  cause  to  cease  for  a 
time;  to  hinder  every  proceeding;  to  inter- 
rupt; to  delay;  to  stay.*'  Taylor  v.  State,  38 
South.  380,  389,  49  Fla.  69  (by  Taylor,  J.,  dis- 
senting, citing  City  of  Little  Rock  v.  Parish, 
36  Ark.  166). 

To  "suspend"  means  to  remove  eithef 
temporarily  or  permanently  from  employment. 
Markey  v.  Pickley,  132  N.  W.  883,  885,  152 
Iowa,  508;  Same  v.  City  of  Dubuque  (Iowa) 
132  N.  W.  885. 

Where  the  by-laws  of  a  beneficial  asso- 
ciation provide  that  each  member  shall  pay 
an  amount  according  ito  age,  and  any  member 
failing  to  pay  by  a  certain  time  shall  stand 
suspended  from  the  order,  and  from  all  bene- 
fits therefrom,  the  words  "shall  stand  sus- 
pended'* are  equivalent  in  their  legal  effect 
to  "cease  and  determine,*'  and  "null  and  void.** 
Beeman  v.  Supreme  Lodge,  Shield  of  Honor, 
20  Pa-  Super.  Ct.  387,  396. 

The  expression  "shall  be  suspended**  in 
the  constitution  of  a  mutual  benefit  society, 
providing  that  if  a  member  shall  fail  to  pay 
his  assessment  within  15  days  after  being 
notified  thereof,  the  party  so  falling  to  pay 
shall  be  suspended,  is  declaratory  merely 
of  the  right  to  suspend  for  nonpayment  of 
assessments,  and  it  cannot  be  said  that  mem- 
bership or  standing  has  been  lost  or  forfeited 
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ag  long  as  the  society  does  not  see  fit  to  exer- 
cise such  right  Such  provision  is  not  self- 
executing,  so  that  a  member  who  has  failed 
to  pay  within  the  15  days  is  still  In  good 
standing;  the  society  having  taken  no  action 
to  suspend  him.  Jelly  v.  Muscatine  City  and 
County  Mut.  Aid  Soc,  95  N.  W.  197,  120 
Iowa,  689,  98  Am.  St  Rep.  378  (citing  War- 
wick V.  Supreme  Conclave,  Knights  of  Damon. 
32  S.  B.  952, 107  Ga.  115;  Petherick  v.  Gener- 
al Assembly  of  Order  of  Amaranth,  114  Mich. 
420,  72  N.  W.  262;  Northwestern  Traveling 
Men's  Ass'n  v.  Schauss,  35  N.  E.  747,  148  111. 
304;  Puhr  v.  Grand  Lodge  German  Order  of 
Harugari,  77  Mo.  App.  47 ;  Bacon,  Mut  Ben. 
Ass*n,  I  385). 

The  sale  of  spirituous  liouors  by  a  mem- 
ber  of  a  fraternal  benefit  association  was 
prohibited  when  insured  became  a  member, 
and  the  executive  committee  .had  power  to 
suspend  a  member  from  all  benefits  who  en- 
gaged in  any  occupation  prohibited  by  the 
laws  of  the  order,  its  decision  after  hearing 
being  final,  unless  an  appeal  was  taken ;  but 
it  also  had  power  to  reinstate  a  member  upon 
1*emoval  of  the  cause  of  suspension.  Held, 
that  merely  engaging  in  a  prohibited  occupa- 
tion, such  as  the  6ale  of  intoxicants,  would 
not  of  itself  forfeit  the  rights  of  a  member 
under  his  certificate;  the  word  "suspend"  or- 
dinarily implying  a  cessation  which  may  not 
be  permanent  Brown  v.  Great  Camp  of 
Knights  of  Modern  Maccabees,  132  N.  W.  562, 
566,  167  Mich.  123. 

An  oil  lease  provided  for  stipulated  pay- 
ments to  the  lessor  for  the  lessee's  failure  to 
commence  drilling,  and  also  provided  that  the 
lessee  might  "suspend"  drilling  operations  if 
the  price  of  oil  went  below  75  cents  a  barrel. 
When  the  lease  was  executed,  the  price  of  oil 
was  below  75  cents  a  barrel,  and  thereafter 
remained  below  that  price.  Held,  that  the 
lease  merely  authorized  a  suspension  of 
drilling  operations,  and  did  not  authorize  a 
failure  on  the  part  of  the  lessee  to  commence 
drilling.  McComber  v.  Kellerman,  124  Pac. 
431,  433,  162  CaL  749. 

According  to  the  dictionaries,  to  "sus- 
pend** is  to  cause  to  cease  for  awhile.  Where 
a  mining  lease  provided  that  the  minimum 
royalty  specified  therein  was  to  be  suspend- 
ed during  the  disability  of  the  lessee  because 
of  strikes,  accidents,  or  any  cause  of  stoppage 
of  transportation  over  which  the  lessee  had 
no  control,  it  was  held  that  the  minimum  roy- 
alty ceased  when  any  of  the  things  happened 
that  are  provided  against  in  the  lease,  and 
would  again  become  effective  when  those 
things  in  their  turn  were  suspended  or  ceased. 
Robinson  v.  Kistler,  59  S.  £.  505,  507,  62  W. 
Va.  489. 

When  a  "law  is  suspended,**  the  law 
continues  in  esse,  for  the  time  being  is  not 
operative,  but  as  soon  as  the  power  of  sus- 
pension is  relaxed  it  goes  into  immediate 
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operation.    Arroyo  v.  State  (Tex.)  69  S.  W. 
503,  505. 


**To  suspend"  merely  means,  according 
to  Bouvier,  a  temporary  stop  for  a  tima  The 
suspension  of  a  statute  is  different  from  a 
provision  which  declares  that  Its  operation 
shall  cease  at  a  specified  time  or  on  the  hap- 
pening of  a  contingency.  The  purpose  of 
Const  art  1,  |  28,  declaring  that  "no  power 
of  suspending  laws  in  this  state  shall  be  exer- 
cised except  by  the  Legislature,"  was  to  pro- 
hibit the  Legislature  delegating  to  its  offi- 
cers the  power  of  suspending  the  laws,  and 
not  to  prohibit  It  from  providing  that  a  law 
may  cease  wholly  to  operate  upon  the  hap- 
pening of  an  event  Missouri,  K.  &  T.  R.  Go. 
of  Texas  v.  Shannon  (Tex.)  97  S.  W.  527. 

The  "suspension"  of  the  writ  of  habeas 
corpus,  which  is  prohibited  by  Bill  of  Rights, 
§  18,  Const  1875,  means  a  denial  to  the  citi- 
zen of  the  right  to  demand  an  investigation 
into  the  cause  of  his  detention.  State  v. 
Towery,  39  South.  309,  143  Ala.  48. 

A  mere  failure  to  apply  for  administra- 
tion Is  not  a  "suspension"  within  Pub.  St 
1901,  a  191,  {§  2,  4,  prohibiting  suits  against 
an  administrator  unless  the  demand  Is  exhib- 
ited to,  and  suit  is  brought  against,  him  with- 
in a  specified  time  after  grant  of  administra- 
tion, excluding  the  time  administration  may 
have  been  suspended;  the  suspension  contem- 
plated being  one  caused  by  the  death,  resig- 
nation, removal,  etc.,  of  an  original  adminis- 
trator upon  a  deceased  debtor*s  estate  within 
the  period  prescribed  for  presentation  of 
claims  or  suing  and  having  no  reference  to  a 
suspension  of  administration  upon  a  deceased 
credltor*s  estate.  Cummlngs  v.  Farnham, 
71  Ati.  632,  634,  75  N.  H.  135. 

As  punlsliinent 

The  "suspension"  of  a  naval  officer,  charg- 
ed with  drunkenness  and  neglect  of  duty, 
from  morning  until  evening  of  the  same  day, 
when  he  was  restored  to  duty,  to  give  "time 
to  Investigate  the  case,"  is  not  such  a  punish- 
ment for  the  offense  as  precludes,  under  the 
Navy  Regulations  of  1865,  further  proceedings 
against  him  by  court-martial,  but  must  be 
deemed  simply  a  temporary  precaution,  for 
the  preservation  of  good  order  and  discipline. 
Bishop  V.  United  States,  25  Sup.  Ct  440,  441, 
197  U.  S.  334,  49  L.  Ed.  780. 

As  remove 

Under  Const  art  12,  |  8,  conferring  on 
the  Governor  power  to  remove  officers  of 
charitable  and  penal  Institutions,  and  article 
4,  §  22,  authorizing  the  Governor  to  suspend 
an  oflicer  Indicted  for  embezzlement,  and  Cr. 
Code  1902,  §§  381,  388,  389,  410,  providing  for 
the  removal  by  the  Governor  of  local  officers 
convicted  of  specific  misconduct,  and  provid- 
ing for  the  dismissal  from  office  of  any  magis- 
trate convicted  of  neglecting  to  pay  over  fines, 
and  av.  Code  1902,  U  625,  982,  authorizing 


the  Governor  to  remove  for  cause  any  officer 
appointed  by  him  to  fill  a  vacancy,  audi  au- 
thorizing the  Governor  to  suspend  magistrates 
for  incapacity,  misconduct,  or  neglect  of  duty, 
etc.,  the  Governor  has  no  power  to  remove 
magistrates  serving  for  a  full  term  except 
after  trial  and  conviction,  as  provided  by  the 
Constitution  and  the  statutes,  but  he  may 
suspend  any  magistrate  when  a  showing  has 
been  made  to  him  by  affidavit  that  the  magis- 
trate is  probably  guilty  of  embezzlement  and 
a  true  bill  has  been  found,  and  he  may  sus- 
pend for  incapacity,  misconduct,  or  neglect 
of  duty,  but  submit  the  suspension  to  the  Sen- 
ate for  approval  or  disapproval,  and  an  at- 
tempt of  the  Governor  to  remove  a  magistrate 
without  Indictment  and  conviction  is  without 
effect  as  a  removal.  A  "suspension"  is  the' 
mere  temporary  withdrawal  of  the  power  to 
exercise  the  duties  of  an  office,  while  a  ''re- 
moval" is  a  complete  deprivation  of  official 
tenure.  McDowell  v.  Burnett,  75  S.  E.  873, 
878,  92  S.  C.  469. 

SUSPENDED  SENTENCE 

See,  also,  Sentence  Suspended. 

The  term  "suspended  sentence,**  as  used 
in  criminal  law,  refers  to  the  suspension  of 
the  execution  of  a  sentence  already  imposed, 
and  not  correctly  to  the  suspending  of  sen- 
tence. Gehrmann  y.  Osborne,  82  AtL  424, 
428,  79  N.  J.  Eq.  430. 

SUSPENSION  OF  POWER  OF  AXJtENA- 
TION 

Under  Real  Property  Law  (Oonsol.  Laws 
1909,  c  50)  S  42,  which  provides  that  the  ab- 
solute power  of  alienation  is  suspended  when 
there  are  no  persons  in  being  by  whom  an  ab- 
solute fee  in  possession  can  be  eonveyed,  and 
that  every  future  estate  shall  be  void  in  its 
creation  which  suspends  the  absolute  power 
of  alienation  for  longer  than  two  lives  in  be- 
ing at  the  creation  of  the  estate,  a  devise  in 
trust  for  an  unincorporated  religious  society 
incapable  of  taking  by  devise,  with  a  disposi- 
tion over  to  a  substituted  devisee  if  the  so- 
ciety was  incapable  of  taking  within  one  year 
and  11  months  after* the  probate  of  the  will, 
is  void  as  a  "suspension  of  alienation"  for  a 
definite  period  not  dependent  upon  the  term 
of  human  lives.  Washburn  v.  Acome,  131  N. 
r.  Supp.  963,  967,  74  Misc.  Rep.  301. 

Where  a  testator  bequeathed  his  house 
and  land  to  his  brother,  to  hold  until  the 
last  of  his  four  children  should  become  of 
age  and  then  to  be  sold  and  divided  equally 
between  the  children,  the  remainder  to  the 
children  was  vested,  and  there  was  no  **8U9- 
pension  of  the  power  of  alienation.**  In  re 
Bray,  102  N.  Y.  Supp.  989,  990,  118  App.  Dlv. 
533. 

Where  a  testamentary  trust  did  not  au- 
thorize the  sale  of  certain  premises  until  the 
death  of  survivor  of  two  of  testator's  daugh- 
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ters,  an  attempted  testamentary  disposition 
by  snch  survivor  of  certain  property,  includ- 
ing that  embraced  in  tlie  original  trust,  by 
which  attempted  disposition  she  ordered  that 
such  property  should  be  held  in  trust  for  the 
use  and  during  the  life  of  a  certain  person, 
with  remainder  to  persons  who  could  not 
be  ascertained  until  the  death  of  the  cestui 
que  trust,  was  invalid,  since,  if  it  were  held 
valid,  it  would  result  in  suspending  the  pow- 
er of  alienation  for  three  lives.  Farmers' 
Loan  &  Trust  Co.  v.  Kip,  102  N.  Y.  Supp.  137, 
139,  52  Misc.  Rep.*  407. 

sirspENsioir  of  sentence 

Acts  32d  Leg.  c.  44,  is  not  unconstitu- 
tional in  authorizing  district  courts  to  sus- 
pend sentences  in  certain  cases  as  an  Inva- 
sion of  the  right  to  "reprieve"  or  grant  "com- 
mutations of  punishment"  reserved  to  the 
Governor  by  Const,  art.  4,  §  11,  as  a  "re- 
prieve" postpones  the  execution  of  a  sentence 
to  a  day  certain,  whereas  a  "suspension"  is 
for  an  indefinite  time,  and  a  "commutation" 
is  the  changing  of  the  punishment  assessed  to 
a  less  punishment.  Snodgrass  v.  State  (Tex.) 
150  S.  W.  162,  165,  41  L.  R.  A.  (N.  S.)  1144 
(citing  7  Words  and  Phrases,  pp.  6115,  6116). 

Pub.  Acts  1907,  No.  144,  making  one 
abandoning  his  wife  or  children  guilty  of  a 
felony,  authorizing  the  court  to  suspend  sen- 
tence on  the  person  convicted  giving  a  boQd 
conditioned  that  he  will  furnish  his  wife 
and  children  with  necessary  care,  etc.,  is  not 
invalid  as  invading  the  pardoning  power  of 
the  executive,  and  confers  no  new  power  on 
courts  possessing  at  common  law  inherent 
power  to  suspend  sentence,  which  is  a  judi- 
cial function  and  distinct  and  diiferent  from 
the  .power  to  grant  reprieves  and  pardons, 
since  the  "suspension  of  the  sentence"  post- 
pones the  Judgment  of  the  court,  while  the 
conviction  and  liability  following  it,  together 
with  disabilities,  remain  to  become  operative 
on  sentence  being  given,  while  a  pardon 
reaches  both  the  punishment  and  the  guilt, 
for  it  relieves  the  punishment  and  blots  out 
the  existence  of  the>  guilt  People  V.  Stickle, 
121  N.  W.  497,  489,  156  Mich.  557. 

SirSPEJISIVE  OONBITIOJI 

"The  'suspensive  condition*  is  that  to  the 
realization  of  which  is  subordinated  the  birth 
of  a  right"  It  "suspends  the  very  existence 
of  the  obligation."  Barber  Asphalt  Pav.  Co. 
y.  St  Louis  Cypress  Co.,  46  South.  193,  197, 
121  La.  152. 


SUSPENSORY 

A  "suspensory"  is  designed  to  slightly 
hold  up  male  private  organs,  to  relieve  mus- 
cular or  nervous  strain,  and  not  to  protect 
them  against  injury.  Sharp  &  Smith  v.  Phy- 
sicians' &  Surgeona'  Appliance  Co.,  174  Fed. 
424,  426. 


SUSPICION 

See  On  Suspicion;  Beasonable  Ground 
of  Suspicion. 

Reasonable  cause  to  suspect,  see  Beason- 
able Cause. 

That  state  of  mind  which  in  a  reu8o;i- 
able  man  would  lead  to  inquiry  is  called  mere 
"suspicion."  Stuart  v.  Farmers*  Bank  of 
Cuba  City,  117  N.  W.  820,  822,  137  Wis.  66, 
16  Ann.  Cas.  821.  See,  also.  United  States 
V.  Green,  136  Fed.  618,  628. 

In  an  action  by  the  seller  of  goods 
against  bankers  who  had  made  advances  to 
factors  to  whom  plaintiff  had  consigned  its 
goods  by  bills  of  lading  made  out  to  such 
factors  to  recover  the  proceeds  of  the  goods, 
an  instruction  that,  if  defendants  had  a  "sus- 
picion" that  the  factors  were  not  the  owners 
of  the  goods,  it  was  their  duty  to  make  in- 
quiry of  plalntUf  and  that  defendants  were 
bound  by  whatever  knowledge  such  inquiry 
would  have  elicited,  deprived  defendants  of 
the  benefit  of  Factors  Act  (Laws  1830,  p.  203, 
c.  179)  §  3,  providing  that  every  factor  in- 
trusted with  any  bill  of  lading  shall  be  deem- 
ed to  be  the  true  owner  thereof  since  the  es- 
sence of  a  "suspicion"  implies  the  absence  of 
known  facts.  Kinston  Cotton  Mills  v.  Kuhne, 
113  N.  Y.  Supp.  779,  784,  129  App.  Div.  250. 

SUSPICIOUS  PERSON 

"Suspicious  person"  in  police  parlance 
is  a  vague  and  shadowy  term,  varying  with 
the  circumstances  of  each  case.  Thus  an 
arrest  may  not  lawfully  be  made  with  noth- 
ing but  suspicion  or  hearsay  to  support  it, 
and  a  sworn  statement  of  detectives  that 
plaintiff  was  known  to  them  as  a  common 
cheat  and  gambler,  and  as  an  associate  of 
criminals  and  disreputable  persons,  without 
any  fact  showing  the  source  of  such  knowl- 
edge, did  not  show  that  plaintiff  was  a  "sus- 
picious person,"  so  as  to  authorize  a  taking 
of  his  photograph  for  the  rogues'  gallerj-. 
Owen  V.  Partridge,  82  N.  Y.  Supp.  248,  251, 
40  Misc.  Rep.  415. 

SUSPICIOUS  PIiACE 

What  constitutes  a  "suspicious  place," 
within  a  police  regulation  requiring  a  report 
as  to  all  suspicious  places,  is  to  be  deter- 
mined by  the  exercise  of  good  Judgment  and 
discretion  on  the  part  of  the  captain  of  the 
precinct,  as  he  is  required  to  make  the  re- 
port; but  such  judgment  and  discretion  are 
not  a  mere  whim  or  caprice  on  his  part,  but 
must  have  for  their  foundation  some  evi- 
dence. People  ex  rel.  Stephenson  v.  Greene, 
87  N.  Y.  Supp.  172,  175,  92  App.  Div.  243. 

SUSTAIN      . 

The  liability  of  the  principal  to  the  sure- 
ty in  the  bond,  under  the  indemnity  agree- 
ment set  forth  above,  does  not  constitute  a 
claim  provable  in  bankruptcy  against  the 
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estate  of  tbe  principal  until  the  surety  has 
actually  paid  the  obligee  In  the  bond  the 
damages  sustained  by  reason  of  the  princi- 
pal's default  No  such  damage  has  been  sus- 
tained or  Incurred  by  the  surety,  within  the 
meaning  of  the  agreement,  until  after  actual 
payment.  R.  P.  Williams  &  Co.  v.  United 
States  Fidelity  &  Guaranty  Co.,  75  S.  B. 
1067,  1071,  11  Ga.  App.  635. 

Civ.  Code,  art  3537,  provides  that  pre- 
scription runs  from  the  day  the  damages  are 
"sustnined."  Plaintiff's  mule  was  struck  by 
a  train,  and  sustained  a  flesh  wound.  He 
was  treated  for  a  few  days,  and  then  turned 
out  to  pasture,  where  he  was  left  to  get  well, 
but  Instead  he  died.  Held,  that  the  damages 
were  not  "sustained"  until  the  mule  died, 
and  hence  limitations  did  not  begin  to  run 
against  plaintlfiTs  right  to  recover  for  the 
death  of  the  mule  until  that  date.  Jones  v. 
Texas  &  P.  Ry.  Co.,  51  South.  582,  125  La. 
542,  136  Am.  St  Rep.  339. 

SUSTAINED  BY  SUFFIOIBNT  EVI^ 
DENCE 

A  case  where  the  verdict  is  under  the 
evidence,  inadequate,  is  a  case  "not  sus- 
tained by  suflacient  evidence,"  within  Code, 
§  3755,  authorizing  the  trial  court  to  grant 
a  new  trial  where  the  verdict  Is  not  sus- 
tained by  sufficient  evidence,  etc.  Tathwell 
V.  City  of  Cedar  Rapids,  97  N.  W.  96,  98, 122 
Iowa,  50. 

SirSTENANCE 

"Sustenance  during  quarantine**  covers 
no  more  than  the  supplies  lef t<  on  tfie  home- 
stead during  the  widow's  quarantine,  or  her 
reasonable  board  during  the  same  period, 
and  does  not  embrace  the  widow's  mourning 
outfit  or  any  expenses  to  attend  the  funeral 
of  her  husband;  and  the  reasonableness  of 
a  sum  to  be  allowed  depends  on  the  circum- 
stances of  the  particular  case.  In  re  Mehn's 
Estate,  124  N.  T.  Supp.  173,  176. 

SWALE 

As  water  course,  see  Water  Course. 


McCatter  r.  Sooy  Oyster  Oo,  75  AtL  211, 
215,  78  N.  3.  Law,  394. 

SWEAR— SWORN 

See  Duly  Sworn;  Subscribed  and  Sworn 

to. 
Witness  as  person  sworn,  see  Witness. 

The  word  "swore"  does  not  technically 
and  necessarily  imply  a  judicial  administra- 
tion of  an  oath.  Any  utterance  or  an  af- 
firmation with  an  appeal  to  Gk>d  is  to  sweaf 
an  oath,  no  matter  how  or  before  whom  the 
utterance  is  nmde.  That  is  Its  common  Im- 
port In  law  it  has  a  more  technical  mean- 
ing, and  implies  that  the  swearing  has  been 
otficlally  done,  but  not  necessarily  judicially 
done.  It  is  not  sufficient,  in  an  indictment 
for  subornation  of  perjury,  to  charge  that 
defendant  procured  the  witness  falsely  and 
upon  oath  to  depose,  etc.,  since  such  aver- 
ment relates  to  the  acts  of  defendant  and  not 
the  witness;  nor  is  the  defect  cured  by 
further  expressions  which  assume,  without 
stating  that  the  witness  was  sworn,  such  as 
that  when  he  was  so  sworn,  or  when  he 
swore,  he  did  not  believe  the  things  which 
he  testified  to  be  true.  U.  S.  v.  Howard,  132 
Fed.  325,  338,  340. 

The  word  "swear,**  In  Rem.  &  Hal.  Code, 
S  2353,  providing  that  any  person  who,  in  a 
proceeding  or  investigation  authorized  by 
law,  shall  knowingly  swear  falsely  is  guilty 
of  perjury  in  the  second  degree,  means  to 
state  facts  under  the  sanctity  of  an  oath  or 
affirmation  administered  by  an  officer  hav- 
ing authority  to  administer  the  oath  in  tbat 
particular  proceeding  or  investigation.  State  v. 
Dallagiovanna,  124  Pac.  209,  210,  69  Wash. 
84,  40  L.  R.  A.  (N.  S.)  249. 

The  use  of  the  phrase,  "who  were  elected 
according  to  law  to  well  and  truly  try  and 
true  deliverance  make  between  the  state  of 
West  Virginia,"  etc.,  was  inadequate  as  a 
statement  that  a  juror  was  "sworn."  State 
V.  Moore,  49  S.  B.  1015,  57  W.  Va.  146. 


SWAMP 

SWAMP  AND  OVERFLOWED  IiANDS 

*'8wamp  lands "  as  distinguished  from 
"overflowed  lands,"  are  such  as  require  drain- 
age to  dispose  of  needless  water  or  moisture 
on  or  in  the  lands,  in  order  to  mal;e  them  fit 
for  successful  and  useful  cultivation.  State 
ex  rel.  Ellis  v.  Gerblng,  47  South.  353,  357,  56 
Fla.  C03,  22  L.  R.  A.  (N.  S.)  337. 

"Swamp  land"  is  simply  land  that  is  too 
wet  for  cultivation;  the  cl^^raeterlstlc  by 
which  it  is  distinguished  from  arable  land, 
but  It  is  none  the  less  land.  It  is  a  mere 
state  or  condition  of  land,  the  existence  of 
which  must  of  necessity  be  passed  on  by  the 
state's  agency  as  an  incident  of  its  office. 


At  a  county  seat  election,  voters  at  set- 
eral  precincts,  on  entering  the  polling  places, 
were  asked  by  the  clerk  the  questions  neies- 
sary  to  enable  the  clerk  to  flu  out  the  blanks 
in  the  voter's  affidavit  required  by  section  12, 
art.  4,  c  31,  p.  382,  Session  Laws  KK)7-0& 
The  voter  having  answered  fully,  the  clerk 
filled  out  the  blank  In  the  affidavit;  where- 
upon the  voter,  in  the  presence  of  the  si>eclal 
election  commissioner,  signed  the  affidavit* 
after  which  the  special  election  commission- 
er, who  is  authorized  by  law  to  administer 
oaths  to  voters  at  such  elections,  explained 
the  affidavit  to  the  voter,  and  asked  if  he  un- 
derstood same  to  be  his  affidavit  of  qualifica- 
tion as  a  voter,  or  asked  if  he  understood 
he  was  signing  an  affidavit  that  he  was  a 
legally  qualified  voter,  to  which  the  voter  an- 
swered, "Yes,"  and  the  election  commissioiier 
thereupon  signed  his  Jurat  upon  the  aflidavil^ 
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and  tbe  voter  was  given  a  ballot  and  permit- 
ted to  vote.  Held  that,  by  reason  of  section 
2182,  Compiled  Laws  1009,  said  acts  on  the 
part  of  the  voter  and  of  the  election  officers 
constituted  a  "swearing"  by  the  voter  to  said 
affidavit,  as  required  of  him  by  said  section 
12,  supra.  City  of  Blackwell  v.  City  of  New- 
kirk,  121  Pac.  260,  264,  31  OkL  304,  Ann.  Cas. 
1913E,  441. 

The  phrase  "sworn  bailiil,"  in  the  record 
in  a  homicide  case,  showing  that  the  jury 
was  placed  in  charge  of  a  '*sworn  bailiff,"  is 
sufficient  to  show  that  the  bailiff  was  duly 
sworn,  and  the  court  on  appeal  would  pre- 
sume, after  verdict,  that  the  bailiff  was  duly 
sworn.  Williams  v.  United  States,  88  S.  W. 
834,  388,  6  Ind.  T.  1. 


See,  also,  Profane — ^Profanity. 

A  reply  by  accused  to  the  district  attor- 
ney, while  testifying  before  a  grand  jury, 
"It  is  none  of  your  damn  business,"  etc.,  did 
not  constitute  swearing  and  cursing  in  a 
•*pnbllc  place."  Morrison  v.  State,  118  S.  W. 
541,  56  Tex.  Cr.  B.  20,  Ann.  Cas.  1914A,  811. 

B^KTOnS  COMPLAINT 

It  is  sufficient  compliance  with  the  re- 
quirement of  an  act  relating  to  the  dispos- 
sessing of  an  intruder  on  Indian  lands  that 
a  "sworn  complaint"  shall  be  filed,  if  the 
complaint  is  verified  by  the  authorized  at- 
torney of  the  tribe  or  nation  which  is  plain- 
tiff, who  states  that  the  facts  alleged  are 
within  his  knowledge.  Brought  v.  Cherokee 
Nation,  129  Fed.  192,  195,  63  C.  C.  A.  850. 

SW'OBN  COPY 

"A  copy  made  by  the  witness,  who 
swears  to  its  correctness,  is  a  sworn  or  ex- 
amined copy.  So,  also,  is  one  which  the  wit- 
ness has  compared  with  the  original  and 
found  correct  The  witness,  however,  must 
state  that  the  Instrument  produced  is  a  copy, 
although  no  particular  language  need  be 
used."  "It  is  sometimes  said  that  a  copy 
must  have  been  compared  with  the  original 
by  the  witness,  either  directly  or  by  following 
while  another  read  the  original.  And  it 
has  been  held  that  a  copy  made  from  memory 
is  not  admissible,  though  the  witness  swears 
it  is  a  true  copy."  Biddy  v.  State,  52  Tex. 
Cr.  R.  412,  107  S.  W.  814,  815  (quoting  and 
adopting  10  Enc.  Ev.  p.  865). 

SW'ORN  TO  A  UE 

The  words  "swore  a  He,"  as  used  in  a  pe- 
tition for  slander,  alleging  that  defendant 
did  maliciously  say  of  petitioner  the  follow- 
ing false  and  defamatory  words,  to  wit,  "S. 
A.  Powell  swore  a  lie,"  standing  alone,  im- 
port the  crime  of  false  swearing,  rather 
than  perjury.  Oillis  v.  Powell,  58  S.  B.  1051, 
1053,  129  Ga.  408  (citing  Smith  ▼.  Wright,  66 
Qa.218). 


SWEAT  BOX 

Confeesion  induced  by  means  of  keeping 
the  prisoner  in  a  dark  cell,  or  "sweat  box," 
under  circumstances  leading  him  to  believe 
that  he  would  be  kept  there  until  he  did  con- 
fess, could  not  be  used  against  him.  People 
V.  Biemsen,  86  Pac.  863,  867, 168  CaL  887. 

SWEEP 

A  "sweep"  on  a  log  raft  is  an  appliance 
in  the  nature  of  an  oar  used  at  the  ends 
for  steering  and  managing  the  raft  in  its 
navigation.    The  Mary,  123  Fed.  609,  611.  . 

SWEETMEATS     AND     PRESERVED 
FRUITS 

Marmalade  la  dutiable  under  the  pro- 
vision of  the  tariff  act  of  1897,  relating  to 
"sweetmeats  and  preserved  fruits,"  rather 
than  as  "JeUy."  Bogle  v.  U.  S.,  176  Fed.  8&9, 
891. 

SWELLS 

The  word  "swells,"  as  used  in  a  six 

months'  guaranty  against  "swells"  in  the  sale 
of  canned  tomatoes,  refers  to  defective  cans 
in  which  the  tomatoes  may  be  packed,  and 
the  defect  may  be  in  the  Can  itself  or  in  the 
manner  in  which  the  tomatoes  are  packed. 
Eau  Claire  Canning  Co.  v.  Western  Broker- 
age Co.,  78  N.  E.  430,  440,  213  111.  661. 

SWIFT 

The  mechanism  which  winds  raw  silk 
as  reeled  from  the  cocoon,  so  as  to  form  a 
thread  for  manufacture,  is  known  as  a 
"swift"  Klots  V.  U.  S.,  139  Fed.  606,  607,  71 
C.  C.  A.  590. 


The  unexpected  jarring  of  a  passenger 
car,  variously  described  as  "swift,"  "quite 
violent,"  "terrible,"  "awful,"  "very  severe," 
and  "unexpected,"  as  the  train  was  passing 
over  a  cross-over  switch  used  during  the  re- 
pair of  one  of  the  railroad  comx>any*s  bridges, 
which  resulted  in  a  passenger,  who  was 
standing  near  the  open  door  of  a  car,  being 
thrown  from  the  car  and  injured,  did  not  con- 
stitute negligence  on  the  part  of  the  carrier. 
Foley  V.  Boston  &  M.  R.  R.,  79  N.  E.  765,  766, 
193  Mass.  332,  7  L.  B.  A.  (N.  S.)  1076. 

SWINDLE— SWINDLING 

SWIHDI.INO 

See,  also.  Confidence  Game;  False  Rep- 
resentation. 

Under  Pen.  Code  1895,  art.  943,  which 
defines  "swindling"  as  the  acquisition  of  mon- 
ey or  instruments  of  writing,  conveying  or 
securing  a  valuable  right,  by  some  deceitful 
pretense  or  fraudulent  representation,  where 
a  person  Secured  the  indorsement  of  his  note 
by  another  upon  false  representations  that  he 
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was  solvent,  that  he  owed  but  a  limited 
amount  (naming  it),  and  owned  property  of  a 
value  greatly  in  excess  of  such  amount,  and 
that  a  named  person  would  loan  him  a  given 
amount  if  the  note  was  indorsed  by  the  per- 
son to  whom  the  representations  are  made, 
etc.,  he  acquired  a  valuable  right,  and  his 
act  is  "swindling,"  within  the  purview  of  the 
statute.  Hubbert  v.  State  (Tex.)  147  S.  W. 
267.  But  a  representation  that  one  will  In- 
vest in  certain  property,  and  a  failure  to  do 
it,  is  but  a  breach  of  the  promise,  not  a  basis 
for  swindling.  Johnson  v.  State,  123  S.  W. 
143, 145,  57  Tex.  Cr.  R.  347. 

The  pretense  must  be  made  to  some  one, 
and  must  be  so  declared  in  the  indictment; 
and  it  must  be  alleged  that  the  pretenses  so 
made  were  relied  upon,  and  the  party  was 
Induced  to  part  with  the  ownership  of  the 
property  on  the  faith  of  such  representations, 
which  must  be  shown  to  be  false,  and  that 
the  party  knew  they  were  false  when  he 
made  them.  Hunter  v.  State,  81  S.  W.  730, 
732,  46  Tex.  Cr.  R.  49a  A  debtor  for  mer- 
chandise, who  agreed  to  give  a  check  on  a 
bank  in  payment,  on  the  creditor  making  out 
an  itemized  account  and  attaching  it  to  the 
check,  and  who  represented  that  the  check 
would  be  paid,  and  who  gave  a  check,  to 
which  was  attached  the  account,  is  not  guilty 
of  ''swindling"  merely  because  the  check  was 
not  paid  for  want  of  funds,  since  the  debtor 
acquired  no  property  or  right  by  means  there- 
of,  or  Impaired  the  right  of  the  creditor.  Al- 
len V.  State,  126  S.  W.  571,  572,  58  Tex.  Cr. 
R.  494.  The  offense  consists  of  the  willful 
false  representation  as  to  a  substantial  and 
material  fact,  resulting  in  inducing  another 
to  part  with  his  property.  La  Moyne  v. 
State,  111  S.  W.  950,  953,  53  Tex.  Cr.  R.  221. 
A  defendant  who  falsely  represented  that 
he  was  the  owner  of  land  free  from  incum- 
brance, and  purchased  personal  property  on 
credit,  securing  the  price  by  a  deed  of  trust 
on  the  land,  is  guilty  of  "swindling,"  within 
Pen.  Code  1895,  arts.  943,  944,  though  the 
person  swindled  had  constructive  notice  by 
means  of  the  records  that  the  land  was  In- 
cumbered. Brown  v.  State,  12S  S.  W.  601, 
606,  62  Tex.  Cr.  R.  592.  And  so,  where  an 
Indictment  charged  that  defendant,  In  order 
to  obtain  $10  from  prosecutor,  represented 
that  he  was  the  owner  of  certain  real  estate 
in  El  Paso  county,  Tex.,  and  by  means  of  false 
pretenses  and  fraudulent  representations  In- 
duced prosecutor  to  exchange  such  sum  for 
an  instrument  purporting  to  be  a  conveyance 
of  the  land  described,  and  by  such  false  pre- 
tenses prosecutor  was  Induced  to  part  and 
did  part  with  the  possession  of  the  money  to 
accused,  when,  in  fact,  accused  did  not  own 
the  land  or  have  the  right  to  sell  the  same,  or 
make  a  valid  deed  thereto,  etc.,  sufficiently 
charged  the  crime  of  "swindling."  Yoakum 
V.  State  (Tex.)  150  S.  W.  910,  911. 

"Swindling"  is  an  offense  eo  nomine* 
Where  a  bail  bond  recited  that  accused  was 


charged  with  "swindling"  over  the  value  of 
$50,  it  was  not  objectionable  for  failure  to 
state  whether  tjie  offense  was  a  felony  or  a 
misdemeanor.  White  v.  State  (Tex.)  74  S. 
W.  770. 

Theft  distingnislLed 

Where  title  to  property  Is  acquired  by 
means  of  a  false  pretext,  the  ofiTense  la 
"swindling";  while  If  the  mere  possession  of 
the  property  is  parted  with  by  the  owner  by 
means  of  the  false  pretext,  it  Is  "theft" 
Thus,  where  defendant  and  another  obtained 
money  from  the  prosecutor  under  the  false 
pretense  that  defendant  had  his  father's 
corpse  on  the  train,  and  that  tlhey  were 
about  to  put  It  off  because  the  express  charg- 
es had  not  been  paid,  and  that  he  would  have  / 
plenty  of  money  when  he  got  to  his  destina- 
tion, and  that  he  had  a  check  he  could  cash 
at  a  point  further  down  the  road,  the  offense 
was  "swindling,"  and  not  "theft"  Bink  v. 
State,  98  S.  W.  249,  250,  50  Tex.  Cr.  R.  450; 
Id.,  98  S.  W.  863,  865,  50  Tex.  Cr.  R.  445. 

A  foot  race  was  arranged  between  H. 
and  W.;  one  T.  being  H.'s  backer,  and  de- 
fendant G.  being  W.'s  backer.  Prosecutor 
gave  T.  a  sum  of  money  to  bet  on  the  race, 
on  the  latter*s  promise  that  It  or  an  equiv- 
alent sum,  should  be  returned,  whatever  the 
outcome  of  the  contest;  prosecutor  not  in- 
tending to  part  with  his  money.  The  money 
was  placed  in  a  satchel,  and  after  the  race 
G.  and  W.  claimed  the  same,  and  it  was 
turned  over  to  them.  Held,  that  such  acts 
constituted  "theft,"  and  not  "swindling." 
Glascow  V.  State,  100  S.  W.  933,  935,  60  Tex. 
Cr.  R.  636. 

SWITCH 

In  railroad 

See  Derail  Switch;  Flying  Switdi;  Run- 
ning Switch. 
Split  the  switch,  see  Split 

A  "switch"  Is  a  device  used  for  the 
transfer  of  cars  from  one  track  to  another. 
The  fact  that  a  street  railway  switch  was  so 
constructed  that  it  was  liable  to  "catch  and 
hold  vehicles"  does  not,  of  Itself,  show  that 
the  switch  was  such  a  structure  as  to  ren- 
der the  railroad  liable  for  injuries  to  a 
traveler  in  a  buggy  the  wheels  of  which  were 
caught  by'  the  switch,  and  who  was  thereby 
thrown  to  the  ground  and  injured.  Morle  v. 
St  Louis  Transit  Co.,  91  S.  W.  962,  116  Ho. 
App.  12. 

The  purpose  of  a  "switch"  is  to  direct  a 
car  from  the  course,  while  that  of  a  ''cross- 
ing" is  to  keep  It  on  the  course.  Thomson- 
Hou^on  Electric  Co.  v.  Ohio  Brass  Co.,  130 
Fed.  542,  646. 

The  words  "turnouts"  and  "switches,'*  In 
Acts  Tenn.  1903,  c.  216,  providing  that  any 
railroad  company  may  build  turnouts  and 
switches  without  altering  Its  charter,  re- 
late to  tracks  in  the  nature  of  side  tracks  ad- 
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Jacent  to  and  used  in  connection  with  another  | 
line  of  track,  and  do  not  refer  to  a  track 
which  branches  off  entirely  ftom  the  exist- 
ing line  to  a  distant  objective  point.  City  of 
Memphis  v.  St  Louis  &  S.  F.  B.  Co.,  183 
Fed.  529,  539»  106  O.  G.  A.  75. 

An  approach  to  the  Ohio  river  bridge 
of  the  Illinois  Central  Railroad,  consisting 
of  the  ttacks  leading  to  the  bridge  and  the 
embankment  and  steel  structure  upon  which 
they  rest,  used  in  connection  with  its  char- 
ter lines  to  connect  with  the  Mobile  &  Ohio 
Railroad,  is  not  a  branch  or  lateral  line,  but 
a  "switch"  or  side  track,  which  it  is  em- 
powered to  acquire  by  section  1  of  Its  charter, 
as  needful  to  carry  into  effect  its  purposes, 
and  falls  within  sections  18,  22,  imposing  a 
ta^  on  gross  receipts  and  exempting  its  char- 
ter lines  from  other  taxation.  State  Board 
of  Equalization  v.  People,  82  N.  E.  324,  334, 
229  ni.  430. 

A  "switch  rod"  is  a  member  connecting 
and  holding  in  alignment  the  movable  op- 
posite rails  of  a  railroad  switch.  The  Elf- 
borg  patent  for  an  adjustable  switch  rod,  in 
which  an  eccentric  is  used  as  a  means  for 
adjusting  the  length  of  the  rod  in  a  split 
switch,  is  not  a  pioneer  patent  Ajax  Forge 
Go.  y.  Morden  Frog  &  Crossing  Works,  156 
Fed.  591,  592. 

An  ordinance  granting  a  street  railroad 
company  the  right  to  lay  its  tracks  required 
the  single  tracks  to  be  laid  in  the  center  of 
the  streets,  and  authorized  double  tracks  on 
a  certain  street,  to  be  laid  on  either  side  of 
the  center  of  the  street  The  company 
sought  to  construct  in  a  certain  block  of  such 
street  two  tracks  which  continued  parallel 
for  a  short  distance  on  ea<*h  side  of  the  cen- 
ter line,  when  they  reunited  with  the  single 
track.  Held,  that  the  word  "switch"  has  a 
meaning  in  addition  to  its  technical  meaning, 
depending  upon  its  character,  the  word  ordi- 
narily meaning  a  side  track  constnicted  to 
permit  the  passage  of  cars  from  and  to  the 
main  track;  and  the  track  which  the  com- 
pany sought  to  construct  was  a  "switch,"  and 
not  a  "double  track,"  within  the  meaning  of 
the  ordinance.  City  of  Denlson  v.  Denison 
&  S.  R.  Co.,  127  S.  W.  804,  805,  103  Tex.  344. 

As  maohine 

See  Machine. 

As  turnout 

See  Turnout 

SWITCH  TARGET 

A  "switch  target"  is  a  device  so  adjusted 
to  the  switch  stand  that  the  switch  cannot 
be  opened  or  closed  without  shifting  the 
target.  A  switch  target  is  not  a  "signal," 
within  a  statute  making  a  railroad  company 
liable  for  injuries  caused  by  the  negligence 
of  an  empoly^  naving  charge  of  any  signal. 
The  statute  is  applicable  only  to  such  sig- 
nals as  are  complete  within  themselves,  and 
not  to  subsidiary  parts  of  another  device,  and 


so  operated  that  by  the  negligence  of  the 
operator  they  may  be  made  to  speak  falsely. 
Chicago,  I.  &  L.  Ry.  Co.  v.  Barker,  83  N.  B. 
369,  374,  169  Ind.  670,  17  L.  R.  'A.  CN.  S.) 
542,  14  Ann.  Gas.  375. 

SWITCH  TRACK 

As  public  utiUty,  see  PubUc  Utility. 

SWITCHIJIO 

See  Service  in  Switching. 

Bums*  Ann.  St  1908,  f  5260,  authorizing 
county  commissioners  to  require  railroad 
companies  to  maintain  flagmen  at  highway 
crossings  traversed  by  tracks  used  for 
"switching"  purposes,  applies  to  tracks  used 
for  side-tracking  trains  to  permit  other  trains 
to  imss,  and  is  not  restricted  to  tracks  used 
In  making  or  breaking  up  trains.  Pennsylva- 
nia Co.  V.  Mosher,  94  N.  E.  1033,  1036,  47 
Ind.  App.  556  (citing  Words  and  Phrases). 


SWITCHMAN 

See    Railway     Freight 

Switchman. 
As  laborer,  see  Laborer. 


Brakeman    or 


SWITCHMAN'S  SHANTY 

As  business  office,  see  Business  Office. 

SWITCHYARB 

A  railroad  "switchyard,"  where  railroads 
may  be  required  to  use  more  care  to  look  out 
for  trespassers,  does  not  include  every  switch 
or  siding  at  a  station  or  in  the  country  along 
the  main  line  of  travel,  nor  does  the  rule  ap- 
ply to  a  yard  guarded  by  walls  and  fences 
to  keep  trespassers  out  Fowler  v.  Georgia 
R.  &  Banking  Co.,  ^6  S.  E.  900,  902,  133  Ga. 
664. 

SWIVEL 

Where  an  employer  furnished  a  safe 
boat  with  which  to  row  its  employes  to  their 
place  of  work,  the  fact  that  the  boat  was 
provided  with  tight  oars,  otherwise  known 
as  *'swivel  oars" — ^tbat  Is  to  say,  the  oarlock 
was  so  arranged  that  when  the  oar  was  in 
position  it  was  tight,  the  oarlock  being  fast- 
ened to  the  oar  by  an  iron  pin  about  the  size 
of  an  elghtpenny  nail  trans  versing  it  and  the 
lips  of  the  oarlock — did  not  render  the  em- 
ployer liable  for  the  death  of  a  servant  who 
was  drowned  by  the  overturning  of  the  boat. 
Chrismer  v.  BeU  Telephone  Co.,  92  S.  W.  378, 
380,  194  Mo.  189.  6  L.  R.  A.  (N.  S.)  492. 

SWORD 

The  provision  for  "swords'*  in  the  tariff 
act  of  1897  relating  to  "swords,  sword-blades, 
and  side-arms,"  does  not  include  so-called 
"bone  swords,"  used  as  curios,  ornaments, 
etc.  Morlmura  Bros.  v.  United  States^  165 
Fed.  64. 

SWORE 

See  Swear — Sworn. 
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SYMBOL 

Conceding  that  the  use  of  a  figure  of  a 
book,  with  words  indicating  that  it  repre- 
sents the  Holy  Bible,  is  a  "symbol  common  to 
all  the  people"  and  therefore  within  the  pro- 
hibition of  the  election  law  and  that  the  pro- 
hibitory language  is  mandatory,  the  use  of 
such  symbol  on  the  ballots  is  a  mere  irreg- 
ularity, which  will  not  invalidate  a  local 
option  election,  it  not  appearing  that  it  in 
any  way  influenced  the  election.  Brwin  v. 
Benton,  87  S.  W.  291,  296,  120  Ky.  636,  9 
Ann.  Gas.  264. 

SYMBOLICAL  DELIVERY 

The  giving  of  a  key  to  a  box  containing 
notes  has  been  held  to  be  a  good  "symbolical 
delivery"  of  the  notes.  Hagemann  v.  Hage- 
mann,  68  N.  E.  381,  383,  204  IlL  378  (citing 
Stephenson's  Adm'r  v.  King.  81  Ky.  425,  50 
Am.  Rep.  173;  Telford  v.  Patton,  83  N.  B. 
1119,  144  IlL  611). 

SYMPTOM 

See     Objective    Symptom;     Subjective 
Symptoma 

SYNOD 

According  to  the  constitution  of  the  Pres- 
byterian Church,  the  "Synod"  has  Jurisdiction 
over  three  or  more  presbyteries.  Mack  v. 
Kime,  58  S.  E.  184*  195,  129  Ga.  1,  24  L.  E. 
A.  (N.  S.)  675* 

SYPHILIS 

Among  a  certain  class  of  people,  the  word 
"pock"  is  a  synonym  of  "syphilis,"  or,  accord- 
ing to  Webster's  International  Dictionary, 
what  Is  called  French  or  SpanLih  pox.  Mills 
V.  Flynn  (Iowa)  137  N.  W.  1082,  1084. 

SYRIAN 

As  White  person,  see  White  Person. 

SYRUP 

See  Grenadine  Syrup;   Maple  Syrup. 

"Syrup"  as  defined  by  the  United  States 
Department  of  Agriculture,  is  the  product  ob- 
tained by  purifying  and  evaporating  the 
Juice  of  a  sugar-producing  plant  without  re- 
moving any  of  the  sugar.  Syriip  thus  ob- 
tained from  cane  Is  cane  syrup,  syrup  so 
obtained  from  sorghum  Is  sorghum  syrup, 
and  syrup  so  obtained  from  corn  Is  com 
syrup.  People  v.  Harris,  97  N.  W.  402,  403, 
135  Mich.  136. 

# 

The  term  "syrup"  has  an  accepted  mean- 
ing as  commonly  and  properly  understood 
and  applied  to  articles  of  food  for  table  use, 
and  in  this  sense  is  employed  In  Laws  1907, 
c.  557,  and  kindred  legislation,  regulating  the 
sale  thereof,  to  designate  articles  of  food 


which  are  In  oonunon  use  as  table  «ynipm 
such  as  maple,  sugar  cane,  and  refiner's 
syrup.  McDermott  v.  State,  126  N.  W.  888» 
892,  143  Wis.  18,  21  Ann.  Caa.  1310. 

SYSTEM 

See  Catalogue  System  or  Method;  0. 
G,  S.  System;  Commercial  System; 
High  Tension  System;  Multiphase  Sys- 
tem;  Proportional  System. 

The  word  "system"  Imports  a  unity  of 
purpose  as  well  as  an  entirety  of  operation. 
Board  of  Education  of  City  of  Ardmore  v. 
State,  109  Pac.  563;  565,  26  Okl.  366. 

Of  bookkeeping 

The  "system  of  bookkeeping,"  which  the 
Railroad  Commission  Is  empowered  to  pre- 
scribe for  carriers  doing  an  Intrastate  busi- 
ness, and  by  Rev.  St  1895,  art.  4571,  is  not 
limited  to  a  record  of  facts,  but  includes  as- 
sumed facts  based  on  theory,  opinion,  or 
supposed  averages.  Railroad  Commission  of 
Texas  v.  Texas  &  P.  R.  Co.  (Tex.)  140  8. 
W.  829,  832. 

Under  Rev.  St  1895,  art  4571  (Rev.  dv. 
St  1911,  art.  6667),  giving  the  Railroad  Com- 
mission "power  to  prescribe  a  system  of 
bookkeeping,"  since  "system"  means  "meth- 
od" and  "bookkeeping"  is  the  art  of  record- 
ing In  a  systematic  manner  the  transactions 
of  merchants,  traders,  and  other  persons  en- 
gaged In  pursuits  connected  with  money,  the 
commission  cannot  order  the  apportionment 
of  items  of  expense  to  be  made  upon  a  pure- 
ly arbitrary  basis  of  "car  miles"  In  a  cer- 
tain ratio  between  passenger  trafQc  and 
freight,  and  orders  prescribing  that  certain 
conclusions  and  deductions  be  entered  upon 
the  books  of  the  railroads  are  not  author- 
ized. Texas  &  P«  R.  Co.  v.  I^llroad  Com- 
mission of  Texas,  150  S.  W.  878,  880, 105  Tex. 
386  (citing  1  Words  and  Phrases,  p.  842). 

Of  oommoii  sohoalfl 

A  kindergarten  Is  not  a  part  of  the  "sy» 
tem  of  common  schools,"  required  by  Const 
art.  9,  §  5,  to  be  provided  by  the  Legislature. 
Los  Angeles  County  v.  Kirk,  83  Pac.  250,  252, 
148  Cal.  385. 

Of  ininiiig 

The  claimant  of  a  mining  claim  need  not 
prepare  plans  and  specifications  to  show  how 
he  intends  to  develop  it;  the  requirement 
that  he  adopt  a  "system"  or  "general  system" 
simply  meaning  that  the  work  as  commenced 
should  be  such  that,  if  continued,  will  lead 
to  the  discovery  and  development  of  sup- 
posed veins,  or,  if  these  veins  are  known, 
that  the  work  will  facilitate  the  extraction 
of  the  ores.  Nevada  Exploration  &  Mining 
Co.  V.  Sprlggs  (Utah)  124  Pac.  770,  772. 

Of  railroad 

As  used  In  Rev.  St.  1883,  c.  6,  |  42, 
amended  by  Pub.  Laws  1901,  p.  160,  a  145, 
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relating  to  tazatlon,  the  word  ''rallioad'* 
oomprehendfl  the  equipment,  roadbed,  sites  of 
depots  and  warehouses,  and  other  real  estate, 
and  the  words  "line  or  system"  cannot  be 
disconnected  from  it,  and  mean  in  this  con- 
nection a  railroad  operated  as  a  part  of  a 
line  or  system  extending  beyond  the  state. 
State  y.  Canadian  Pac.  R.  Ck>.,  60  Aa  901, 
902,  100  Me.  202. 

Of  sewerase 

Act  April  25,  1907  (P.  L.  1907,  p.  207), 
authorizing  the  construction  of  an  intercept- 
ing sewer,  or  a  system  of  sewerage,  in  any 
dty  through  which  a  stream  runs,  and  into 
which  the  sewage  of  the  city  is  emptied,  so 
that  all  sewers  emptying  into  such  stream 
shall  be  connected  with  such  system,  does 
not  authorize  the  building  of  a  "system  of 
sewerage"  as  an  improvement  distinct  from 


an  intercepting  sewer  so  as  to  embrace  more 
than  one  object;  but  the  words  "or  a  sys- 
tem of  sewerage"  refer  to  the  word  "inter- 
cepting," and  should  be  read,  in  connection 
with  it  and  the  purpose  of  the  act,  as  meau- 
ing  a  system  of  intercepting  sewers.  Sum- 
merton  y.  City  of  Elizabeth,  73  AtL  89,  90, 
79  N.  J.  Law,  170. 

Of  waterworks 
See  Waterworks. 

SYSTEMATIZED  DELTTSIOX 

A  "systematized  delusion"  is  one  based 
on  a  false  premise,  pursued  by  a  logical  pro- 
cess of  reasoning  to  an  Insane  conclusiou; 
there  being  one  central  delusion,  around 
whlctk  other  aberrations  of  the  mind  con- 
verge. Taylor  v.  McCllntock,  112  a  W.  405, 
412,  87  Ark.  243. 
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A  **T-rail  cutter"  is  a  steel  wedge-shaped 
instrument,  sharp  at  one  end,  with  a  head 
on  the  other,  about  2  inches  broad  and  8  or 
10  inches  long,  having  in  the  center  a  handle 
some  20  inches  in  length.  One  person  holds 
it  in  place  by  the  handle,  while  another 
strikes  it  with  a  sledge.  Langhorn,  Johnson 
&  Co.  V.  Wiley  (Ky.)  91  S.  W.  255,  266. 

TABLE 

See  Continued  on  the  Table;   Gambling 
Table ;    Turntable. 

TABLE  BOABB 

The  word  "board,"  In  the  ordinary  ac- 
ceptation of  the  term,  covers  both  room  rent 
and  table  board.  A  "boarder"  is  ordinarily 
one  who  has  food  and  lodging  in  another's 
house  or  family  for  a  stipulated  price.  If 
it  has  the  narrower  meaning,  it  is  usually 
designated  "table  board."  Heron  v.  Webber, 
68  Aa  744,  745,  103  Me.  17& 

TABULATED 

Where  a  plea  in  bar  to  the  granting  of  a 
liquor  license  alleged  the  adoption  of  local 
option  in  the  county  under  the  local  option 
law  of  1908  (Acts  Sp.  Sess.  1908,  c  2),  and 
that  the  returns  of  the  vote  were  "tabulated" 
by  the  election  commissioners,  and  the  vote 
when  tabulated  showed  a  majority  of  917 
in  favor  of  such  prohibition,  and  that  on  a 
date  subsequent  to  the  election  the  auditor 
certified  the  vote  to  the  board  of  county  com- 
missioners, and  the  same  was  duly  recorded 
in  the  commissioners'  record  of  the  county, 
the  word  "tabulated,"  as  so  used,  was  syn- 
onymous with  canvassed,  the  duties  of  the 
canvassers  being  purely  ministerial,  consist- 
ing of  the  mathematical  tabulation  of  the 
votes  of  the  different  precincts,  as  returned 
to  them.  Kunkle  v.  Coleman,  92  N.  E.  61, 
63,  174  Ind.  315. 

TACKING 


"Tacking"  means  annexing.  Monmouth 
County  Electric  Co.  v.  McKenna,  60  Atl.  32, 
35,  68  N.  J.  Eq.  160. 

Bootrino  of  ''taoldng.** 

The  doctrine  of  "tacking"  is  that  any 
kind  of  a  conveyance,  so  long  as  it  purports 
to  convey  title  absolutely,  satisfies  the  rule 
for  color  of  title;  good  or  bad  faith  in  taking 
or  holding  possession  being  immaterial.  Illi- 
nois Steel  Co.  v.  Budzisz,  121  N.  W.  362,  364, 
139  Wis.  281. 


TACKLE 

See   Ship's  Tackle,   Apparel,   ftnd   Fur- 
niture. 

TAGLIABUE 

The  "Tagliabue"  or  open  cup  test  is  a 
test  to  determine  the  inflammability  of  kero- 
sene oil.  Stote  v.  Boylan,  65  AtL  595,  596, 
79  Conn.  463. 

TAIL 

See  Estate  TaiL 

TAKE 

As  admiikifteriiis  oatli 

The  word  "take,"  as  used  In  Civ.  Code 
1895,  §  4417,  providing  that  "attorneys  can- 
not 'take'  afiadavits  required  of  their  clients 
unless  specially  permitted  by  law,"  means 
that  the  attorney  cannot  adnfinister  an  oath 
to  his  client.  Moultrie  Lumber  Co.  y.  Jen- 
kins, 49  S.  E.  678, 121  Ga.  721  (citing  Wilkow- 
ski  V.  Halle.  37  Ga.  678,  95  Am,  Dec.  374). 

Am  preioribe 

Act  Feb.  11,  1893  (Loc.  Laws  1892-93,  p. 
491),  empowering  a  certain  corporation  to 
construct  a  bridge,  and  authorizing  It  to 
"take"  reasonable  tolls,  did  not  grant  the 
power  to  prescribe  tolls,  though  the  act  was 
silent  respecting  the  fixing  of  tolls  and  there 
was  no  express  reservation  of  the  power  to 
the  Legislature.  Tallassee  Falls  Mfg.  Co.  v. 
Commissioners'  Court  of  Tallapoosa  County, 
48  Souili.  354,  356,  158  Ala.  263. 

Solioit  dlAtinsniihed 

See  Solicit 

TAKE  A  FEE 

Rev.  St.  1898,  §  2108,  provides  that  when 
an  absolute  power  of  disposition,  not  aooom- 
panied  by  any  trust,  shall  be  given  to  tiie 
owner  of  any  particular  estate  for  life,  such 
estate  shall  be  changed  Into  a  fee  absolutely 
in  respect  to  the  rights  of  creditors  and  pur- 
chasers, but  subject  to  any  future  estates 
limited  thereon  in  case  the  power  shall  not  be 
executed.  Section  2109  provides  that,  when 
a  like  power  of  disposition  shall  be  given  to 
any  person  to  whom  no  particular  estate  is 
limited,  such  person  shall  also  "take  a  fee" 
subject  to  any  future  estates  that  may  be 
limited  thereon,  but  absolute  in  respect  to 
creditors  and  purchasers.  "Difficulty  is  sug- 
gested in  giving  to  the  words  'shall  be  chang- 
ed into  a  fee'  in  section  2108  the  same  mean- 
ing as  would  be  applicable  to  the  words  *shall 
take  a  fee*  in  section  2109,  declaring  the  inter- 
est of  the  donee  of  a  power  to  whom  no  spe- 
cial estate  is  limited.  It  does  not  seem  to  us 
serious.    Section  2108  was  framed  to  Include 
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the  situation  of  the  donation  of  a  power  to 
one  who  already  held  an  estate  for  life  or 
years,  who  therefore  could  not'  be  said  to 
*take*  a  fee  by  the  mere  donation  of  the 
power.  The  phrasing  was  well  adapted  to 
express  the  declaration  that  upon  such  do- 
nation he  should  have  a  fee  so  far  as  rights 
of  creditors  or  purchasers  might  be  involved." 
Auer  V.  Brown,  98  N.  W.  9«0,  969,  121  Wis. 
115. 

TAKE  AIXTAY  OB  WITHBRAIV' 

The  quoted  words  In  Rev.  St.  U.  S.  § 
5408,  subjecting  an  officer  who  fraudulently 
"talces  away  or  withdraws"  or  destroys  a  rec- 
ord or  document,  mean  a  taking  away  or 
withdrawal  whereby  some  Injury  is  attempt- 
ed or  inflicted  on  the  record  or  document,  or 
on  some  one  who  has  an  interest  in  it  and  is 
entitled  to  use  It  Martin  v.  United  States, 
168  Fed.  198,  204,  93  O.  0.  A.  484. 

Under  a  will  which  put  two  daughters 
and  two  grandchildren  in  separate  classes, 
the  grandchildren  to  take  and  receive  subject 
to  a  clause  providing  for  a  trustee  to  "take 
and  hold*'  and  manage  such  of  the  estate  as 
was  given  to  the  grandchildren  until  the  con- 
tingencies named  in  still  another  clause,  in 
the  meantime  using  the  profits  for  their  edu- 
cation and  support,  the  Intent  was  to  vest 
title  in  the  trustee;  the  words  to  *'take  and 
hold"  being  sufficient  to  imply,  if  not  create, 
title,  and  not  implying  mere  possession  in 
the  trustee.  McCoy  v.  Houck  (Ind.)  99  N. 
B.  97,  100. 

S  EFFECT 


A  policy  of  life  insurance  and  the  ap- 
plication on  which  the  same  was  issued  pro- 
vided that  it  should  not  "take  effect  or  be  in 
force*'  until  delivered  to  the  applicant  in 
person  during  his  lifetime  and  while  In  good 
health.  The  expression  "take  effect  oi:  be  in 
force"  merely  intended  to  distinguish  be- 
tween policies  which  have  not  been  delivered 
and  those  which  have  been  delivered.  Aus- 
tin V.  Mutual  Reserve  B^und  Life  Ass'n,  132 
Fed.  55^,  559. 

The  phrase  "to  take  effect  from  and 
after  the  death  of  the  husband,"  in  an  ante- 
nuptial agreement  providing  for  the  annual 
payment  of  a  certain  sum  to  the  wife  in  lieu 
of  dower,  the  same  to  take  effect  from  and 
after  the  death  of  the  husband,  does  not  de- 
scribe the  time  of  the  payment,  but  the 
event  which  brings  the  annuity  into  exist- 
ence— the  time  from  which  it  begins  to  run. 
Mower  v.  Sanford,  57  Atl.  119,  120,  76  Con^. 
504,  63  L.  R.  A.  625,  100  Am.  St.  Rep.  1008. 

TAKE  EFFECT  AT  MY  DEATH 

Where  the  form  of  a  deed  is  actually  em< 
ployed,  such  phrases  as  "vest  at  my  death," 
"take  effect  at  my  death,"  and  the  like,  may 
well  be  construed  as  merely  designed  to 
postpone  possession  or  enjoyment  by  the 
grantee  till  after  the  death  of  the  grantor. 


An  instrument  attested  as  a  deed  and  in  all 
respects  in  the  form  of  a  deed  should,  though 
it  contains  the  words  "this  deed  to  take  effect 
at  my  death,"  be  treated,  not  as  a  will,  but 
as  a  conveyance  passing  title  in  prjesenti, 
with  right  of  possession  postponed  till  the 
death  of  the  maker.  Nolan  v.  Otney,  89  Pac. 
690,  691,  75  Kan.  311,  9  L.  R.  A.  (N.  S.)  317 
(quoting  West  ▼.  Wright,  41  S.  B.  602,  115 
Ga.  277). 

TAKE  ENTIBE  CHARGE 

Where  real  estate  agents  agreed  with 
the  owner  of  premises  to  take  entire  charge 
of  the  premises  for  a  specified  time,  the  term 
"take  entire  charge"  imports  a  promise  to 
act  as  the  owner's  agent  for  such  time  in 
the  care  and  management  of  the  property. 
Seymour  v.  Warren,  71  N.  B.  260,  261,  179 
N.  Y.  1. 

TAKE  HIS  OWN  UFE 

The  word  "suicide,"  and  the  words,  "to 
die  by  his  own  hand,"  or  "by  his  own  act," 
or  "to  take  his  own  life,"  mean  the  same 
thing,  and  convey  the  idea  of  voluntary,  In- 
tentional self-destruction.  A  provision  In  a 
life  Insurance  policy  to  the  effect  that  if  the 
insured,  "whether  sane  or  Insane,  die  by  his 
own  hand,"  the  policy  shall  be  null  and  void, 
is  valid;  and  its  breach  renders  the  policy 
void,  unless  the  assured  was  In  such  a  state 
of  mind  as  to  be  unconscious  of  the  physical 
nature  of  the  act  of  self-destruction.  In  the 
absence  of  any  proof  as  to  his  InsanityT  all 
the  presumptions  are  in  favor  of  his  sanity, 
and  of  his  consciousness  of  the  character  of 
the  act  which  he  committed.  Dlckerson  v. 
Northwestern  Mut.  Life  Ins.  CJo.,  65  N.  B. 
694,  696,  200  111.  270  (citing  Grand  Lodge, 
Independent  Order  of  Mutual  Aid,  v.  Wiet- 
Ing,  48  N.  B.  59,  168  111.  408,  61  Am.  St.  Rep. 
123;  Supreme  Lodge,  Order  of  Mutual  Pro- 
tection, V.  Gelbke,  64  N.  B.  1058,  198  111.  365 ; 
Mutual  L.  Ins.  Co.  v.  Terry,  82  U.  S.  [15 
Wall.]  580,  21  L.  Ed.  236 ;  Bigelow  v.  Berk- 
shire L.  Ins.  Co.,  93  U.  S.  284,  23  L.  Ed.  918; 
Home  Benefit  Assoc,  v.  Sargent,  12  Sup.  Ct 
332,  142  U.  S.  691.  35  L.  Ed.  1160). 

TAKE  THE  PUkCE  OF 

Where  the  vote  of  a  town  for  the  dis- 
continuance of  a  highway  made  it  condition- 
al on  a  certain  person  at  her  own  expense 
building  a  highway  to  "take  the  place  of*  the 
one  discontinued,  the  new  highway  was  to  be 
a  highway  legally  laid  out  upon  petition  to 
the  selectmen  and  in  the  manner  provided  by 
law.  Town  of  New  London  y.  Davis,  59  Atl. 
369,  373,  73  N.  H.  72. 

TAKE  THE  SAME  ESTATE 

Under  Rev.  Laws,  c.  135,  §  21,  providing 
that,  if  a  legacy  be  made  to  a  relative  of  tes- 
tator and  he  die  before  testator,  his  issue 
surviving  testator  shall  "  'take  the  same  es- 
tate' which  the  person  whose  issue  they  are 
would  have  taken,  if  he  had  survived  the  tes- 
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tatqr,**  they  take  the  legacy  as,  under  Ber. 
Laws,  c.  141,  §  23,  the  legatee  would  have 
taken  It,  subject  to  set-off  in  the  probate  court 
of  the  debts  of  the  legatee  to  testator's  estate. 
Tilton  Y.  TiltoD,  82  N.  E.  704,  196  Mass.  662. 

TAKE  UP  NOTE 

The  phrase  '*take  up  the  note*'  does  not 
any  more  strongly  imply  that  the  debt  evi- 
denced by  the  note  tn  question  is  to  be 
finally  discharged  than  that  the  person  "tak- 
ing up"  a  note  will  assume  the  place  of  the 
original  payee  or  holder,  with  the  privilege 
in  that  event  of  being  subrogated  to  all  pre- 
existent  rights  of  the  former  holder.  Bridges 
V.  Phillips,  73  S.  E.  423, 10  G&  App.  279. 

TAKEN 
Appeal  taken 

Bums'  Ann.  St.  1908,  |  677,  relating  to 
vacation  appeals,  provides  that:  "In  case  of 
death  of  any  or  all  of  the  parties  to  a  judg- 
ment before  an  appeal  is  taken,  an  appeal 
may  be  taken  by,  and  notice  of  an  appeal 
served  upon,  the  persons  in  whose  favor  and 
against  whom  the  action  might  have  been  re- 
vived, if  death  had  occurred  before  judg- 
ment." Section  679  provides  for  term-time 
appeals,  where  It  is  said:  "When  an  appeal  is 
taken  during  the  tern^  at  which  judgment  Is 
rendered,"  etc.  Held,  that  an  appeal  is  not 
"taken"  In  a  strict  sense  until  it  has  been  fully 
perfected,  but  that  the  "taking"  of  an  appeal, 
within  sections  677  and  679,  refers  particular- 
ly to  the  time  of  giving  notice  thereof  to  ap- 
pellee, and  that  the  word  "taken"  Is  manifest- 
ly used  in  a  like  sense  in  section  679.  Brull- 
etts  Creek  Coal  Co.  v.  Pomatto,  88  N.  E.  606, 
608,  172  Ind.  288. 

Bond  taken 

Civ.  Code  Prac  f  403,  provides  as  to  the 
proceedings  under  section  489,  subd.  8,  by  a 
guardian  to  sell  and  to  maintain  and  educate 
his  ward,  that  he  must  give  a  bond  which  by 
subdivisions  2  and  8  must  be  approved  by  the 
court  and  recorded  with  an  order  of  sale  and 
certified  by  the  clerk  of  the  court,  who  shall 
deliver  it  to  the  county  derk  to  be  recorded, 
and,  if  it  be  not  given,  any  order  of  sale  or 
conveyance  made  thereunder  shall  be  Void. 
Held,  that  a  bond  was  not  "taken"  within  the 
meaning  of  the  statute  unless  taken  by  ^n 
order  of  the  court,  and,  if  there  was  no  or- 
der, the  sale  was  void,  Watklns  v.  Northern 
Coal  &  Coke  Co.,  116  S.  W.  1192,  132  Ky.  700. 

The  word  "taken,"  in  the  certificate  at- 
tached to  a  bail  bond,  reciting  that  the  bail 
bond  was  "taken,"  subscribed,  and  acknowl- 
edged by  the  deputy  clerk  of  the  court,  does 
not  imply  that  the  clerk  had  "taken"  the  bond 
as  of  his  own  authority,  where  it  appeared 
that  the  bond  was  taken  and  approved  by  the 
sheriff  of  the  county  before  the  principal 
therein  was  released  from  custody.  Terri- 
tory ex  reL  Thacker  v.  Conner,  87  Pac.  691, 
694,  17  Okl.  135  (Citing  Territory  ex  rel. 
Thacker  ▼•  Sellers.  82  Pac.  675,  15  Okl.  419). 


Jndsn&enty  order,  or  other  proeeedins 
taken 

The  word  "taken,"  in  Code  Qv.  Proc.  { 
473,  authorizing  the  court  to  relieve  a  party 
from  a  "judgment,  order,  or  other  proceeding, 
taken"  against  him  through  his  mistake  or  ex- 
cusable neglect,  provided  that  application 
therefor  is  made  within  six  months  after  the 
"judgment,  order,  or  proceeding  was  taken," 
is  used  in  the  same  sense  as  the  words  "ren- 
dered" or  "rendition,"  when  used  with  refer- 
ence to  a  judgment,  and  while  the  word 
"rendered"  is  appropriate  in  reference  to  a 
judgment  or  decree,  but  not  to  a  proceeding 
or  order,  the  word  "taken"  is  adopted  as  a 
term  applicable  to  judgments,  orders,  and 
proceedings  or  either  of  them,  and  has  rela- 
tively the  same  meaning  as  rendition.  Where 
a  party  had  no  actual  notice  of  a  proceeding, 
nor  any  knowledge  of  judgment  therein  until 
it  was  filed,  there  should  be  some  fixed  man- 
ifestation of  the  judgment  or  proceeding  be- 
fore it  can  be  considered  as  taken  against 
him,  within  Code  Civ.  Proc.  f  473.  Under 
Code  Civ.  Proc.  |  1661,  authorizng  the  court, 
after  hearing  a  petition  for  partial  distribu- 
tion, to  order  the  same  by  first  requiring  the 
distributees  to  give  a  bond  for  a  payment  of 
their  share  of  the  debts,  etc,  an  order  for 
partial  distribution  must  be  prepared,  ap- 
proved, and  signed  by  the  judge  after  the 
hearing  and  granting  of  the  petition  therefor, 
and  the  signing  and  fiUng  of  a  formal  order 
is  a  taking  thereof  within  section  473,  au- 
thorizing the  court  to  relieve  a  party  from 
a  judgment  or  order  taken  against  him,  pro- 
vided the  application  is  made  within  a  spe- 
cified time.  Brownell  v.  Superior  Court  of 
Yolo  County,  109  Pac.  91,  93, 167  Cal.  703. 

Poison  taken 

Where  a  benefit  certificate  provided  that 
no  benefit  should  be  paid  where  death  or  dis- 
ability-resulted  from  poison  or  other  injuri- 
ous matter  "taken  or  administered  accidental- 
ly or  otherwise,"  the  word  "taken"  should  be 
construed,  in  connection  with  the  word  "ad- 
ministered," to  mean  an  internal  taking;  and 
hence  such  clause  did  not  preclude  a  recovery 
for  death  resulting  from  insured  coming  in 
contact  with  poison  ivy  while  cutting  a 
branch  in  the  woods  adjoining  a  city.  Dent 
V.  BaUway  MaU  Ass'n,  183  FeA.  840, 841. 

The  word  "taken,"  In  a  statute  punish- 
ing the  administering  of  poison  to  a  person 
with  intent  to  kill,  "and  which  shall  have 
been  actually  taken  by  such"  person,  etc., 
means  any  method  by  which  ttie  system  is 
made  to  absorb  the  poison  designedly  admin- 
istered, including  the  administration  of  poison 
by  enema,  or  taken  by  the  mouth,  or  by  rub- 
bing it  into  the  skin  by  means  of  massage. 
State  V.  Stuart,  40  SoutlL  1010, 1011,  88  Miss. 
406. 

Votes  taken 

Laws  1905,  p.  137,  c  88,  f  6,  provides 
that,  when  ballots  of  absent  voters  are  not 
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challenged  before  the  county  canyaBsing 
board,  it  shall  count  such  votes  ''taken/'  as 
herein  provided,  and  add  the  same  to  the  total 
result  in  the  precinct  where  the  voter  re- 
sides. Held,  that  the  votes  of  absent  voters 
are  "taken"  when  received  by  the  Judges  on 
election  day,  and  hence,  where  the  envelopes 
are  found  genuine  and  entitled  to  be  opened, 
the  board  has  no  discretion,  in  absence  of 
challenge,  to  refuse  to  count  the  votes. 
Pratley  v.  State  ex  rel.  Campbell,  09  Pac. 
1116,  1124,  17  Wyo.  371. 

TAKEN  BACK 

Where  a  contract  between  a  principal  and 
sales  agent  stipulates  that  the  agent  shall 
not  be  entitled  to  commissions  on  a  sale  of 
machinery  "taken  back"  by  the  principal,  the 
agent  is  not  entitled  to  commissions  on  a  sale 
of  machinery  which  is  not  paid  for  by  the 
purchaser,  and  which  the  principal  Is  obliged 
to  take  back  in  a  worn  condition,  on  fore- 
closure of  a  mortgage  given  by  the  purchaser 
to  secure  the  price;  this  being  a  taking  back 
within  the  meaning  of  the  contract.  Reeves 
&  Co.  V.  Watkins  (Ky.)  89  S.  W.  266, 267. 

TAKEN  BY  PX7BUO  OFZTCEBS 

While  in  legal  contemplation  it  may  be 
permissible  to  attribute  the  act  of  taking  a 
bond,  required  by  a  city,  to  the  municipality, 
yet  in  fact  it  is  of  necessity  the  act  of  public 
officials;  and  hence  a  bond  taken  by  a  city 
from  a  sewer  contractor  for  the  protection 
of  materialmen  and  laborers  is  "taken  by  pub- 
lic ofBcers,"  within  the  purview  of  a  statute 
directing  public  officers  to  take  bonds  from 
contractors,  although  executed  to  protect  the 
Interests  of  the  city.  American  Bonding  Ck). 
of  Baltimore  v.  Dickey,  88  Pac.  66,  69,  74 
Kan.  791. 

TAKEN  IN  THE  ACT 

Under  Penal  Code  1895,  art  672,  provid- 
ing that  a  person  shall  be  justified  in  killing 
another  taken  in  the  act  of  adultery  with  the 
slayer's  wife,  an  Instruction  charging  that  the 
term  "taken  in  the  act  of  adultery"  meant 
that  the  husband  must  see  the  parties  to- 
gether in  such  a  position  as  to  indicate  with 
reasonable  certainty  "to  a  rational  mind" 
that  they  had  Just  then  committed  or  were 
about  to  commit  the  adulterous  act,  and  did 
not  require  that  the  husband  be  an  actual 
witness  to  the  copulation  placed  too  high  a 
burden  of  proof  on  accused;  he  being  justi- 
fied In  acting  on  appearances  causing  "him 
to  reasonably  believe"  from  his  standpoint 
that  the  parties  were  guilty.  Gregory  v. 
State,  94  S.  W.  1041-1043,  60  Tex.  Cr.  R.  73. 

TAKEN  ON  EXECUTION 

The  words  "taken  on  execution,"  as  used 
In  Gen.  St  1901,  §  4905,  providing  that  lands 
and  tenements  taken  on  execution  shall  not 
be  sold  until  public  notice  by  advertisement, 
referred  "obviously  to  a  general  execution 
where  there  had  been  a  seizure  or  levy."    Nor- 


ton V.  Reardon,  72  Pac.  861,  863,  67  San.  802, 
100  Am.  St  Rep.  459. 

TAKEN  UP  FROM  THE  CIRCUIT 

Laws  1907,  p.  174,  S  6,  creating  the  dty 
court  of  Flo  villa,  requiring  the  solicitor  of 
that  court  to  represent  the  state  in  cases  car- 
ried therefrom  to  the  Supreme  Court  in 
which  the  state  Is  a  party,  and  providing 
that  for  services  rendered  in  the  Supreme 
Court  the  solicitor  shall  be  paid  the  same 
fees  allowed  to  Solicitors  General  even  if  a 
writ  of  error  would  lie  to  a  decision  of  the 
city  court,  does  not  apply  to  cases  carried  by 
certiorari  to  the  superior  court  and  then  by 
wilt  of  error  to  the  Supreme  Court;  such  a 
case  being  one  "taken  up  from  the  circuit,** 
within  the  meaning  of  Const,  art  6, 1 11,  par. 
2,  and  Civ.  Code  1895,  §  5862,  making  it  the 
duty  of  the  Solicitor  General  to  represent  the 
state  in  cases  in  the  superior  courts  of  the 
circuit  and  in  all  cases  taken  up  from  the 
circuit  to  the  Supreme  Court,  and  he  is  en- 
titled to  receive  the  fee  provided  for  such 
services.  Letson  v.  State.  68  S.  B.  60,  61,  7 
Ga.  App.  745. 


See  First  Taker. 

TAKINO 

See  Actual  Taking;  Fraudulent  Taking. 

A  statute  providing  that  aliens  may  take 
and  hold  lands  by  devise  and  descent  only, 
and  may  convey  the  same  at  any  time  within 
five  years,  makes  a  distinction  between  ac- 
quiring, taking,  and  holding,  and  a  limita- 
tion on  the  taking  or  acquiring  is  made;  and 
an  alien  not  residing  in  the  state,  and  who 
has  not  made  a  declaration  of  citizenship, 
cannot  take  by  purchase,  but  can  only  take 
by  devise  and  descent,  and  such  an  alien 
can  hold  and  convey  only  for  the  limited 
period,  and  at  the  end  of  the  period  the  land 
will  escheat  Lehman  v.  State  ex  rel.  Miller, 
88  N.  E.  365,  367,  45  Ind.  App.  330. 

The  exerdae  of  the  legislative  power  of 
fixing  or  regulating  rates  and  ^barges  for 
services  performed  or  engagements  undertak- 
en may  be  a  ''taking"  by  the  state  of  private 
property,  and  the  "taking"  away  from  the 
contract  parties  of  their  right  of  private  con- 
tract, which  is  private  property.  German 
Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  769,  775. 

A  "levy,**  is  under  Rev.  St  1909,  |  2195, 
defined  as  a  "taking,**  which  means  to  gain 
control  or  possession  of,  in  any  way.  Butler 
V.  Imhoflf,  142  S.  W.  287,  290,  238  Mo.  584. 

Since  a  railroad  company  is  a  quasi  pub- 
lic corporation,  the  property  of  the  railroad 
is  "private  property**  and  cannot  be  taken 
for  private  use,  and  therefore  Act  1905  (24 
St  at  Large,  p.  596),  providing  that  railroad 
companies  shall  build  side  tracks  connecting 
industrial  enterprises  with  their  main  lines 
for  the  delivery  and  receipt  of  freight,  the 
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cost  thereof  to  be  paid  by  the  enterprises  and 
repaid  by  the  companies  in  annual  install- 
ments of  20  per  cent,  of  the  freight  collected, 
is  violative  of  Const.  U.  S.  Amend,  art.  14, 
and  Const,  art  1,  §§  5,  17,  as  authorizing  the 
taking  of  private  property  for  private  use. 
Mays  V.  Seaboard  Air  Line  R.,  56  S.  E.  .^0, 
34,  75  S.  C.  455  (citing  Moore  v.  Columbia  & 
G.  R.  Co.,  16  S.  E.  781,  38  S.  C.  1). 

Under  a  strict  construction  of  Laws 
1903,  p.  172,  c.  122,  declaring  that  whenever 
any  property  covered  by  a  chattel  mortgage 
shall  be  taken  and  sold  by  virtue  of  the 
mortgage  pursuant  to  the  power  of  sale  there- 
in, the  owner  of  the  mortgage  shall  file  an  af- 
fidavit setting  forth  certain  information,  the 
voluntary  delivery  of  the  mortgaged  chattels 
by  the  mortgagor  to  the  mortgage  is  not  a 
"taking**  by  the  latter  within  the  meaning 
of  the  statute,  so  as  to  require  the  filing  of 
the  affidavit  Hammel  v.  Calrnes,  107  N.  W. 
1089,  1090,  129  Wis.  125. 

Code  Civ.  Proc  §  283,  provides  that  in 
an  action  for  recovery  of  specific  property  the 
jury  may  assess  the  value  of  the  property  and 
assess  damages,  if  any  claimed,  which  the 
prevailing  party  has  sustained  by  reason  of 
the  taking  of  the  same.  Section  299  provides 
that  in  an  action  to  recover  personalty  judg- 
ment may  be  for  possession,  or  recovery  of 
possession  or  the  value  thereof  if  delivery 
cannot  be  had,  and  damages  for  "taking." 
Held  not  to  authorize  punitive  damages  in  an 
action  for  claim  and  delivery.  By  a  well- 
known  rule  of  construction,  for  the  sake  of 
consistency,  "taking,"  used  in  section  283, 
is  to  be  interpreted  and  applied  as  in  section 
299.  To  be  consistent  with  section  299  the 
provision  of  section  283  as  to  damages  to  the 
prevailing  party  sustained  by  reason  of  the 
"detention  or  taking  and  withholding"  such 
property  must  be  held  to  mean  that,  when 
the  prevailing  party  is  the  plaintiff,  the  jury 
must  assess  the  damages  for  the  detention, 
but  when  the  prevailing  party  is  the  defend- 
ant, and  the  property  has  been  taken  in  the 
claim  and  delivery  proceedings,  the  jury  may 
assess  for  such  taking  and  for  the  withhold- 
ing. Tittle  V.  Kennedy,  50  S.  E.  544,  546,  71 
S.  C.  1,  4  Ann.  Cas.  68. 

The  taking  away  by  legislative  enact- 
ment of  the  free  exercise  of  the  right  of 
private  contract  is  an  appropriation  by  the 
state  of  private  property  within  the  meaning 
of  the  fourteenth  constitutional  amendment 
German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed. 
769,  775. 

It  is  not  a  "taking"  of  private  property 
for  private  use  without  the  consent  of  the 
owner,  which  is  inhibited  by  Const  1901,  art. 
1,  §  23,  for  the  Legislature  to  authorize  a 
manufacturing  company  to  close  a  portion  of 
a  street,  where  there  yet  remains  to  the  prop- 
erty owner  a  convenient  and  reasonable  out- 
let to  neighboring  thoroughfares.    Jackson  v. 


Birmingham  Foundry  &  Machinery  Co.,  45 
South*  660,  662,  154  Ala.  464. 

Under  Immigration  Act  Feb.  20,  1907,  c 
U34,  §  19,  34  Stat  904,  providing  that  if  any 
shipowner  shall  make  any  charge  for  the 
return  of  any  alien  brought  to  the  United 
States  and  not  entitled  to  enter,  or  shall  take 
any  security  from  him  for  the  payment  of 
the  charge  of  deportation,  he  shall  be  guilty* 
of  a  misdemeanor,  an  indictment  alleging 
that  defendant  at  Bremen  collected  return 
passage  from  certain  proposed  immigrants 
who  were  within  the  excluded  classes,  and 
held  the  money  as  security  for  a  charge  to  be 
made  for  deportation,  did  not  charge  the  tak- 
ing of  the  money  as  security  within  the  Unit- 
ed States,  since  to  retain  money  taken  in  a 
foreign  country  was  not  a  continuous  repeti- 
tion of  the  "taking**  within  the  United  States 
by  reason  of  the  fact  that  the  aliens  were 
brought  to  the  United  States  and  ordered 
deported  because  not  entitled  to  enter.  Unit- 
ed States  V.  Nord  Deutscher  Lloyd,  186  Fed. 
391,  395. 

Under  Civil  Damage  Act  (Code  1906,  c. 
32)  f  26,  providing  that  if  a  landlord's  prop- 
erty be  "seized  or  taken"  for  any  fine,  etc., 
by  reason  of  his  tenant's  unlawful  acts,  such 
landlord  may  recover  damages  and  costs,  a 
"lien"  upon  a  landlord's  property,  being  de- 
fined as  a  hold  or  claim  which  one  has  upon 
the  property  of  another  as  a  security  for 
some  debt  or  charge,  does  not  constitute  a 
"seizure  or  taking*'  of  his  property  within 
the  meaning  of  the  statute.  Brown  v.  United 
States  Fidelity  &  Guaranty  Co.,  74  S.  E.  868, 
869,  70  W.  Va.  613. 

TAKIHG  an  Abdnotion) 

"Taking  away"  is  synonymous  with  "ab- 
duction.** King  V.  Hanson,  99  N.  W.  1085, 
1089,  iS  N.  D.  85. 

The  word  "taking,"  in  Pen.  Code,  |  282, 
defining  abduction,  does  not  require  physical 
force  or  compulsion,  as  any  deception,  per- 
suasion, or  inducement  Is  sufficient.  People 
V.  Smith,  100  N.  Y.  Supp.  259,  261,  114  App. 
Div.  513. 

When  defendant,  to  whom  a  girl  bad 
been  temporarily  committed  for  a  proper  pur- 
pose, conceived  the  intent  to  use  her  for  a  pur- 
pose prohibited  by  statute,  and  interposed  bis 
will  between  her  and  her  guardian's  control, 
he  "took'*  her  from  her  father  for  that  pur- 
pose. People  V.  Lewis,  76  Pac.  189,  190,  141 
Cal.  543. 

The  word  "takes,**  In  the  first  section  of 
Act  May  28,  1885  (P.  L.  27),  relathig  to  rape 
of  a  child  under  16  years  of  age,  does  not 
mean  merely  a  taking  of  a  woman  child  by 
force,  but  it  means  a  taking  by  artifice,  cajol- 
ery, craft,  persuasion,  or  promise,  or  by  the 
purely  voluntary  surrender  of  the  person  tak- 
en. Commonwealth  y.  Walker,  34  Pa.  'Super. 
Ct.  14,  10. 
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To  ''take,**  is  the  active  sense,  means 
to  lay  hold  of,  to  seize  with  hands  or  other- 
wise. The  word  '*take  "  as  used  In  the  stat- 
ute providing  that  If  any  person  take  any 
woman  unlawfully  and  against  her  will,  to 
marry  him  or  any  other  person,  he  shall  be 
lined,  means  to  obtain  possession  by  force 
or  artifice ;  to  get  the  custody  or  control  of ; 
to  reduce  to  one's  power  of  will.  Under  the 
statute,  such  taking  is  an  essential  to  con- 
stitute the  crime.  State  v.  Hromadko,  99  N. 
W.  560,  561, 123  Iowa,  665. 

Prosecutrix  testified  that,  as  she  was  re- 
turning home  along  a  railroad,  she  noticed  a 
negro,  and  from  his  actions  became  suspicious 
and  alarmed;  that  she  slackened  her  steps, 
but,  when  he  noticed  that  she  had  done  so,  he 
did  likewise,  and  frequently  turned  and  look- 
ed at  her;  and  that  she  then  became  thor- 
oughly frightened.  The  negro  finally  sat 
down  on  the  railroad  track  until  she  had  ad- 
vanced to  within  20  feet  from  him.  About 
this  time  she  attempted  to  pass  him.  A 
freight  train  came  along  and  he  left  the 
track,  and  climbed  through  a  barb  wire  fence, 
and  said  to  her:  "Come  over  here.  You  are 
going  to  come  over  here.  You  had  better 
come  over  here."  With  that,  she  started  and 
ran  screaming  down  the  track,  and  the  negro 
also  ran  in  the  same  direction  on  the  Inside 
of  the  wire  fence  which  separated  the  rail- 
road right  of  way  from  the  adjoining  pas- 
ture, until  they  came  in  sight  of  some  men 
at  work  on  the  railroad,  when  he  desisted. 
The  negi^o's  acts  did  not  constitute  a  "tak- 
ing," but  were  sufiicient  to  Justify  submission 
of  the  case  to  the  Jury  on  the  question  wheth- 
er they  constituted  a  "detaining"  of  the  pros- 
ecutrix against  her  will  with  intent  to  have 
carnal  knowledge  of  her.  McKey  v.  Com- 
monwealth, 140  S.  W.  658,  659,  145  Ky.  450. 

TAKIIf  G  (In  AttadLment) 

If  a  sheriff,  in  serving  attachment  papers 
on  a  person,  walked  Into  his  store,  asked  him 
for  his  key,  which  such  person  surrendered, 
and  then  told  him  to  take  his  cash  and  get 
out,  and  followed  him  out  and  locked  the 
door,  such  act  constituted  a  "taking"  of 
everything  in  the  store,  and  rendered  the 
plaintiff  in  attachment  responsible  for  any- 
thing unlawfully  taken.  Schwartz  berg  v. 
Central  Avenue  State  Bank,  115  Pac.  110, 
112,  84  Kan.  581. 

TAKIHO  (In  Eminent  Bomain) 

See,  also.  Property  Taken. 

Any  substantial  Interference  with  pri- 
vate property  which  destroys  or  materially 
lessens  its  value,  or  by  which  the  owner's 
right  to  its  use  and  enjoyment  is  in  any  sub- 
stantial degree  abridged  or  destroyed,  is  a 
"taking,"  within  Const,  art.  1,  §  22,  providing 
that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation. Stockdale  v.  Rio  Grande  Western 
Ry.  Co.,  77  Pac.  849,  852,  28  Uteh,  201. 


In  Laws  1897,  p.  887,  c  27,  relative  to 
an  addition  to  a  certain  park,  and  providing 
that  the  provisions  of  law  relating  to  the 
"taking  of  private  property"  for  public 
streets  and  places  shall  be  applicable  so  far 
as  the  same  shall  be  necessary  for  the  ac- 
quiring of  the  land,  the  terms  "taking  of 
private  property"  and  "acquiring  all  land," 
require  not  only  the  vesting  of  title,  but 
payment  for  the  property.  In  re  City  of  New 
York,  89  N.  Y.  Supp.  6,  8,  95  App.  Dlv.  552. 

The  word  "taken,"  as  used  In  Const.  Art. 
1,  5  17,  providing  that  no  per8on*s  property 
shall  be  taken,  damaged,  or  destroyed,  for 
public  use,  without  adequate  compensation 
being  made,  and,  when  taken  such  compensa- 
tion shall  be  first  made  or  secured  by  a  de- 
posit of  money,  means  actually  Invaded  and 
appropriated.  Settegast  v.  Houston,  O.  L.  & 
M.  P.  Ry.  Co.,  87  S.  W.  197,  200,  38  Tex.  CJlv. 
App.  623  (citing  and  adopting  Galnsvllle,  H. 
&  W.  Ry.  Co.  V.  Hall,  14  S.  W.  259,  78  Tex. 
169,  9  L.  R.  A.  298,  22  Am.  St  Rep.  42,  and 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Eddlns,  60  Tex. 
656,  and  limiting  Rio  Grande  &  E.  P.  Ry. 
Co.  V.  Ortiz,  12  S.  W.  1129,  75  Tex.  602,  and 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Fuller,  63  Tex. 
467). 

Where  an  owner  continues  in  the  use  and 
enjoyment  of  his  property  and  property  rights 
after  the  completion  of  a  public  improvement 
to  the  same  extent  and  for  the  same  purpose 
as  before,  his  property  has  not  been  "taken" 
within  Const  art  1,  §  22,  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation,  and  it 
cannot  be  "damaged"  within  that  provision  ex- 
cept by  the  Invasion  of  a  theoretical  legal 
right.  Salt  Lake  City  v.  East  Jordan  Irr. 
Co.,  121  Pac.  592,  595,  40  Utah,  126. 

Any  act  involving  an  actual  Interference 
with  or  disturbance  of  property  rights,  and 
not  causing  merely  consequential  or  inciden- 
tal injury  to  property  or  property  rights,  as 
distinguished  from  a  prohibition  of  its  use  or 
enjoyment,  or  a  destruction  of  Interests  in  the 
property,  constitutes  a  "taking"  of  the  prop- 
erty. School  Corporation  of  Andrews  v. 
Heiney,  98  N.  E.  628,  630,  178  Ind.  1,  43  L. 
R.  A.  (N.  S.)  1023. 

Any  actual  and  material  Interference 
with  private  property  rights  is  a  "taking"  of 
property  within  the  meaning  of  the  provision 
In  the  Constitution  referring  to  the  taking  of 
private  property  for  public  purposes  without 
Just  compensation,  poard  of  Com'rs  of  Port- 
age County  V.  Gates,  93  N.  B.  255,  259,  83 
Ohio  St.  1^. 

Any  destruction.  Interruption,  or  depriva- 
tion of  the  usual  and  ordinary  use  of  proper- 
ty amounts  to  a  "taking"  of  the  same  without 
compensation,  in  violation  of  Const,  art.  1, 
§  14.  Knowles  v.  New  Sweden  Irr.  Dist, 
101  Pac.  81,  86,  16  Idaho,  217. 

Under  Const,  art.  1,  t  H,  authorizing  an 
owner  to  recover  Just  compensation  as  of  the 
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time  when  his  property  was  taken  by  con- 
demnation, and  under  the  New  Haven  city 
charter  (13  Sp.  Laws,  p.  388),  providing  that 
lands  shall  be  deemed  to  have  been  taken  on 
the  city  paying  the  ccnnpensation  fixed,  au- 
thorizing an  appeal  to  the  superior  court  for 
the  reassessment  of  damages,  and  providing 
that  no  land  taken  shall  be  occupied  by  the 
city  until  all  appeals  shall  have  been  dispoS'- 
ed  of,  an  owner  appealing  to  the  superior 
court  for  and  obtaining  a  reassessment  in  ex- 
cess of  the  amount  originally  awarded  is  not 
entitled  to  interest  from  the  date  of  the  orig- 
inal assessment,  but  is  only  from  the  date  of 
the  reassessment  until  payment  thereof ;  the 
word  "taken"  meaning  the  ercluslon  of  the 
owner  from  his  private  use  and  possession, 
and  the  assumption  of  the  use  and  possession 
for  the  public  purpose.  Bishop  v.  City  of 
New  Haven,  72  Atl.  646,  648,  82  Conn.  51. 

The  word  "taken,"  as  used  in  the  charter 
of  the  town  of  Newborn,  providing  that  the 
mayor  and  council  shall  have  power  to  lay 
out  and  abolish  streets  and  alleys  and  to  ex- 
tend and  change  the  same  as  the  public  in- 
terest may  require  **by  paying  the  owner  just 
compensation  for  the  property  taken  for  any 
such  purposes,"  means  property  actually  seiz- 
ed or  appropriated.  Stowe  v.  Town  of  New- 
born, 56  S.  £.  516,  127  Ga.  421. 

The  term  "taken,"  in  Const  La.  1898,  art 
167,  providing  that  private  property  shall 
not  be  taken  or  damaged  for  public  purposes 
without  just  compensation  being  first  paid 
and  in  the  same  provision  in  the  Constitution 
of  1879,  is  used  in  its  proper  slgnlflcation  in 
legislation  relative  to  the  exercise  of  the  pow- 
er of  eminent  domain.  Amet  v.  Texas  &  P. 
Ry.  Co.,  41  South.  721,  722, 117  La.  454. 

In  the  constitutional  provision  as  to  com- 
pensation for  property  taken  for  public  use, 
the  teim  **property"  Includes  the  fee-simple 
title  to  the  thing  owned,  whether  it  be  bur- 
dened with  An  easement  or  not ;  and  the  term 
"taken"  iucludes  the  appropriation  of  that 
thing  or  of  some  Interest  or  estate  in  it,  by 
actual,  physical  possession,  such  as  exists 
when  a  railroad  is  constructed  and  operated 
on  it.  McCammon  &  Lang  Lumber  Co.  v. 
Trinity  &  Brazos  V.  Ry.  Co.,  133  S.  W.  247, 
249,  104  Tex.  8,  36  L.  R.  A.  (N.  S.)  662,  Ann, 
Cas.  1913E,  870. 

To  deprive  one  of  the  ordinary  beneficial 
use  and  enjoyment  of  his  property  is  in  law 
equivalent  to  the  -taking,"  if  it  is  within  the 
constitutional  provision  as  to  the  taking  of 
private  property  for  public  use,  and  is  as 
much  a  taking  as  though  the  property  itself 
were  actually  taken.  In  earlier  times  It  was 
held  that  property  could  be  deemed  to  be 
taken  within  the  meaning  of  the  constitution- 
al provision  only  when  the  owner  was  wholly 
deprived  of  its  possossion,  use,  and  occupa- 
tion. But  a  more  liberal  doctrine  has  long 
been  established,  and  an  actual  physical  tak- 
ing of  property  is  not  necesisary  to  entitle  its 


owner  to  compensation.  A  man's  property 
may  be  taken,  although  his  title  and  posses- 
sion remain  undisturbed.  Where  the  owners 
of  property  condemned  for  railroad  purposes 
remained  In  possession  and  had  the  use  of 
the  property  untU  the  final  order  of  condemn 
nation,  the  service  of  summons  was  not  a 
"taking"  of  the  property,  within  the  meaning 
of  the  constitutional  provision  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation" ;  and 
hence  they  were  not  entitled  to  interest  on 
the  assessment  of  condemnation  from  the 
date  of  the  service  of  summons  in  the  action 
to  verdict,  less  rents  and  other  benefits  of 
possession  received  by  them  during  that  pe- 
riod. Oregon  Short  Line  R.  Co.  v.  Jones,  80 
Pac.  732,  734,  29  Utah,  147. 

A  judgment  of  condemnation  of  property 
amounted  to  a  "taking"  of  the  property  for 
public  use,  and  the  price  for  such  '"taking" 
then  became  justly  due  the  owner.  State  ex 
rel.  Donofrio  v.  Humes,  75  Pac.  348,  350,  34 
Wash.  317. 

A  direct  Injury  to  property  Is  a  "taking" 
thereof,  within  the  constitutional  meaning  of 
that  word  relating  to  the  *1:aking"  of  proper- 
ty for  public  use.  Leffmann  v.  Long  Island 
Ry.  Co.,  93  N.  Y.  Supp.  647,  648,  47  Misc. 
Rep.  169. 

"Any  injury  to  the  property  of  an  Indi- 
vidual which  deprives  the  owner  of  the  ordi- 
nary use  of  it  Is  equivalent  to  a  'taking,'  and 
entitles  him  to  compensation.  So  a  partial 
destruction  or  diminution  of  the  value  of 
property  by  an  act  of  government,  which  di- 
rectly and  not  merely  incidentally  affects  it, 
is  to  that  extent  an  appropriation."  City  of 
ainton  V.  Franklin  (Ky.)  83  S.  W.  142,  143 
(quoting  Cooley,  Const.  Llm.  [3d  Ed.]  p.  545, 
and  citing  City  of  Henderson  v.  McClain,  43 
S.  W.  700,  102  Ky.  402,  39  Lu  R.  A.  349 ;  City 
of  Mt  Sterling  v.  Jephson  [Ky.]  53  S.  W. 
1046 ;  City  of  Ludlow  v.  Detweller  [Ky.]  47 
S.  W.  881;  Layman  v.  Beeler,  67  S.  W.  995, 
113  Ky.  221). 

Any  actual  and  material  Interference 
with  private  property  rights  is  a  "taking"  of 
property  within  the  meaning  of  the  provision 
in  the  Constitution  referring  to  the  taking  of 
private  property  for  public  purposes  without 
just  compensation.  Board  of  Com*rs  of  Por- 
tage County  V.  Gates,  93  N.  E.  255,  259,  83 
Ohio  St  19. 

A  law  which  deprives  the  owner  of  the 
beneficial  use  and  free  enjoyment  of  prop- 
erty, or  restrains  its  use  and  enjoyment  so 
as  to  materially  affect  its  value,  "takes"  his 
property  without  compensation,  within  the 
meaning  of  tlie  Constitution.  People  ex  rel. 
M.  Wineburgh  Advertising  Co.  v.  Murphy, 
113  N.  Y.  Supp.  855,  857,  129  App.  Dlv.  260. 

Appropriation  of  land  for  rallrokd 

The  appropriation  of  land  for  railway 
purposes  is  a  "taking"  within  the  meaning  of 
the  provision  of  the  Constitution   of    this 
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state  providing  that  private  property  shall 
not  be  taken  without  compensation.  Mc€k)rd 
V.  Eastern  Ry.  Go.  of  Minnesota,  116  N.  W. 
845,  846,  136  Wis.  254. 

It  has  been  held  that  a  constitutional 
guaranty  that  private  property  shall  not  be 
''taken"  or  "appropriated"  without  compm- 
sation  did  not  embrace  mere  consequential 
damages  resulting  to  property  abutting  on  a 
street,  or  other  improvements  thereof,  but 
only  to  a  trespass  upon  or  physical  invasion 
of  the  property.  The  reverse  of  this,  how- 
ever, is  held  by  courts  determining  like  ques- 
tions under  different  constitutional  and  stat- 
utory provisions.  Damages  to  be  allowed  by 
commissioners  appointed  under  statute  to  in- 
spect real  property  and  consider  the  injury 
which  the  owners  may  have  sustained  by  rea- 
son of  a  railroad,  and  to  assess  damages  for 
the  appropriation  of  his  land,  are  not  limited 
to  real  estate  taken  and  injured,  but  may 
be  such  datnages  as  the  owner  actually  sus- 
tained to  either  his  real  or  personal  property 
by  such  appropriation  of  his  land.  Bllncoe 
V.  Choctaw,  Q.  &  W.  B.  Co.,  83  Pac.  903, 906, 
16  Okl.  286,  4  L.  R.  A.  (N.  S.)  890,  8  Ann. 
Cas.  689  (citing  and  adopting  Northern  Trans- 
portation Co.  V.  Chicago,  99  U.  S.  636,  644,  25 
L.  Ed.  336:  Rigney  v.  City  of  Chicago,  102  111, 
64;  City  of  Chicago  v.  Taylor,  8  Sup.  Ct  820, 
125  U.  S.  161,  31  L.  Bd.  638;  Brown  v.  City 
of  Seattle,  81  Pac.  813,  6  Wash.  35,  18  L. 
R.  A.  161;  City  of  Pueblo  v.  Strait,  86  Pac. 
780,  20  Colo.  13,  24  L.  R.  A.  892,  46  Am.  St 
Bep.  273,  and  citing  and  distinguishing  Sel- 
don  V.  City  of  Jacksonville,  10  South.  457, 
28  Fla.  558,  14  L.  R.  A.  370,  29  Am.  St  Rep. 
278). 

Asseasmeat  agalitat  gm»  oompu&y 

A  gas  company  has  no  such  property 
right  in  the  location  of  its  pipes  and  mains, 
laid  under  an  exclusive  franchise  to  supply 
gas  to  the  city  and  its  inhabitants,  as  to 
naake  the  imposition  upon  it  of  the  cost  of 
changes  in  the  location  of  such  pipes  and 
mains,  necessitated  by  the  construction  of 
the  municipal  drainage  system  authorized  by 
Act  La.  July  9,  1896,  a  "taking"  of  property 
without  due  compensation.  New  Orleans 
Gaslight  Co.  V.  Drainage  Commission  of  New 
Orleans,  35  South.  929,  111  La.  888;  Id.,  25 
Sup.  Ct  471,  474, 197  U.  S.  453,  49  L.  Ed.  831. 
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An  ordinance  requiring  owners,  etc.,  of 
property  to  remove  snow  from  adjoining  side- 
walks, does  not  infringe  the  constitutional 
prohibition  against  the  ''taking  of  private 
property  for  public  uses"  without  just  com- 
pensation. State  V.  McCrillis,  66  Atl.  301, 
303,  28  R.  I.  165,  9  L.  R.  A.  (N.  S.)  635,  13 
Ann.  Cas.  701. 

Conseqiiential  injury 

The  Legislature  has  complete  control 
over  the  public  highways,  so  that  what  is 
done  in  and  on  them  by  lawful  authority  can- 

4  WDS.&  P.2D  Seb.— 53 


not  be  considered  a  nuisance,  and  consequoi- 
tial  Injuries  resulting  are  not  within  the  Con- 
stitution prohibiting  the  "taking  of  property*' 
without  compensation.  In  re  City  of  Detroit, 
128  N.  W.  250,  252,  163  Mich.  229. 

When  the  Legislature  authorizes  some- 
thing to  be  done  in  the  neighborhood  of  land 
which  diminishes  its  value,  but  would  not  be 
actionable  at  common  law  if  done  by  a 
neighboring  owner,  if  the  statute  provides  no 
compensation,  the  owner  cannot  claim  any 
under  the  Constitution,  because  what  is  done 
does  not  amount  to  a  "taking."  And  even  if 
the  thing  authorized  would  be  actionable  at 
common  law,  and  a  nuisance,  but  for  the 
statute,  stlU  it  is  not  necessarily  a  "taking"; 
and,  unless  it  does  amount  to  that,  no  com- 
pensation can  be  recovered  if  the  statute 
does  not  give  it.  Lincoln  v.  Commonwealth, 
41  N.  B.  489,  492, 164  Mass.  368  (citing  Titus 
V.  City  of  Boston,  36  N.  E.  793,  161  Mass. 
209). 

Under  a  Massachusetts  statute  relating 
to  the  metropolitan  sewer,  and  providing  that 
the  commonwealth  shall  pay  all  damages  sus- 
tained by  reason  of  the  *'taking"  of  land  for 
sewer  purposes,  one  who  used  the  waters  of 
a  natural  pond  on  his  land  in  his  business 
could  not  recover  for  the  temporary  drying 
up  of  the  same,  caused  by  the  work  of 
constructing  a  part  of  the  sewer  under  a 
highway.  Chelsea  Dye  House  &  Laundry  Co. 
V.  Commonwealth,  41  N.  E.  649,  164  Mass. 
350. 

"When  soil  is  removed  from  its  natural 
position  by  one  owner,  and  the  soil  of  an  ad- 
joining owner  is  thereby  permitted  to  fall, 
such  result  Is  not  a  consequential  damage,  but 
a  direct  injury.  •  •  •  It  Is  true  that  the 
word  'damaged*  has  been  held  to  mean  such 
damages  as  were  recoverable  at  common  law 
between  individuals;  but  in  view  of  the  rule 
that  the  carrying  away  of  land  by  its  own 
weight  is  not  consequential  damage,  but  is 
an  actual  Infringement  and  'taking  of  prop- 
erty,* we  think  the  same  rule  should  apply 
where  the  land  is  carried  away  by  means  of 
water  which  is  released  in  a  public  slreet  by 
any  means  which  would  amount  to  an  actual 
'taking*  and  a  resulting  damage."  Hence, 
where  land  is  carried  away  by  means  of 
water  which  is  released  In  a  public  street 
through  the  operations  of  certain  railroads 
in  constructing  a  tunnel  under  the  street,  the 
damage  so  occasioned  is  an  actual  infringe- 
ment and  "taking  of  property,"  within  the 
Constitution  declaring  that  private  property 
shall  not  be  "damaged"  for  public  use  with- 
out just  compensation.  Famandls  v.  Great 
Northern  R.  Co.,  84  Pac  18,  20,  21,  41  Wash. 
486. 

Same— Additional  umb  of  streets 

Injury  of  an  easement  in  the  street 
fronting  property  by  a  railroad  company  is 
the  taking  of  private  property  for  public  pur- 
I)oses  for  which  compensation  must  be  made 
under  Const  |  242,  providing  that  injury  to 
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property  by  a  corporation  in  exercise  of  the 
right  of  eminent  domain  is  taking  thereof 
for  which  compensation  must  be  made. 
Stein  V.  Chesapeake  &  O.  B.  Co.,  116  S.  W. 
733,  736,  132  Ky.  322. 

A  claim  for  permanent  injury  done  to 
property  by  the  location  of  railroad  tracks  in 
the  street  in  front  of  the  same  is  a  "daim 
for  the  taking  of  property."  Kentucky  &  I. 
Bridge  &  R.  Co.  v.  Clemmons  (Ky,)  86  S.  W. 
1125,  1126. 

The  limitation  on  the  right  to  define  the 
uses  to  which  streets  and  highways  may  be 
put  must  be  given  such  a  construction  as  will 
not  defeat  the  original  purposes  of  the  crea- 
tion of  streets  and  highways,  and  where  a 
particular  use  to  which  consent  has  been 
given  by  the  municipal  authorities  as  au- 
thorized by  law  is  in  the  nature  of  a  public 
use,  and  is  not  more  burdensome  than  other 
public  uses  which  are  within  possible  contem- 
plation at  the  time  of  the  creation  of  the 
highway,  it  is  not  a  "taking  or  damaging"  of 
property  within  the  Constitution,  prohibiting 
the  taking  or  damaging  of  private  property 
for  public  use  without  Just  compensation. 
The  inauguration  of  a  new  use  of  a  highway 
under  proper  authority  within  the  general 
purposes  for  which  the  highway  was  created 
is  not  a  "taking  or  damaging"  of  the  prop- 
erty of  the  abutting  owner  within  the  Consti- 
tution. Kipp  V.  Davis-Daly  Copper  Co.,  110 
Pac.  237,  240,  41  Mont.  509,  36  L.  B.  A.  (N. 
S.)  666,  21  Ann.  Cas.  1372. 

A  sale  of  a  franchise  by  a  police  Jury  to 
a  corporation  to  operate  an  electric  car  sys- 
tem over  a  public  road  is  not  ft  deprivation 
of  property  in  the  abutting  owners,  prohibit- 
ed by  the  Constitution,  but  the  use  of  the 
road  by  the  public  and  abutting  owners  must 
not  be  interfered  with.  Friscoville  Realty 
Co.  V.  Police  Jury  of  Parish  of  St.  Bernard, 
63  South.  578,  580,  127  La.  318. 

The  occupation  of  a  street  by  a  railroad 
is  not  a  "taking"  of  property  of  an  abutting 
owner  who  does  not  own  the  fee  in  the 
street,  within  the  provision  of  the  Constitu- 
tion, that  when  i)roperty  is  taken  for  public 
use,  comiiensatiou  must  be  first  made;  but 
the  occupation  of  a  street  by  a  railroad  is  a 
"taking"  of  the  property  of  one  owning  the 
fee  of  the  street  within  the  constitutional 
provision  that,  when  property  is  taken  for 
public  use,  compensation  shall  be  first  made 
or  secured  by  a  deposit  of  money,  and  such 
occupation  is  not  a  mere  damaging  for  whicli 
compensation  may  be  made  subsequently. 
McCammon  &  Lang  Lumber  Co.  v.  Trinity  & 
Brazos  V.  Ry.  Co.,  133  S.  W.  247,  248,  104 
Tex.  8,  36  L.  R.  A.  (N.  S.)  662,  Ann.  Cas. 
1913E,  870. 

Same— Divertion  of  water 

The  diversion  of  the  water  of  a  nonnavi- 
gable  stream  by  the  United  States,  so  as  to 
deprive  a  landowner  of  its  natural  fiow  ad- 
jacent to  and  upon  his  premises,  for  the  pur- 


pose of  improving  the  navigation  of  other 
navigable  .waters,  is  a  "taldng  of  property" 
of  such  landowner,  within  the  meaning  of  the 
fifth  amendment  to  the  Constitution,  which 
entitles  him  to  just  compensation  therefor. 
Cohen  v.  United  States,  162  Fed.  364,  367. 

Ban&e— Easev&ent  of  aecon 

A  "taking"  of  private  property  for  pub- 
lic use,  within  statutes  and  constitutional 
provisions  forbidding  the  same  without  com- 
pensation, may  result  without  conversion  of 
the  property  or  any  part  thereof,  as  where 
the  right  of  ingress  and  egress  over  a  street 
to  and  from  abutting  lands  is  obstructed. 
Poster  Lumber  Co.  v.  Arkansas  Valley  &  W. 
R.  Co.,  95  Pac.  224,  226,  227,  20  OkL  583,  SO 
L.  R.  A.  (N.  S.)  231. 

The  discontinuance  or  vacation  of  a 
street  in  such  a  manner  as  to  prevent  access 
to  the  property  of  an  adjoining  owner  is  a 
"taking"  of  property  within  the  constitution- 
al inhibition,  and  cannot  be  lawful  without 
compensation  to  such  owner.  Ridgway  v. 
City  of  Osceola,  117  N.  W.  974,  975, 139  Iowa. 
590. 

Where  the  grade  crossing  commissioners 
created  by  Laws  1888,  c.  345,  as  amended  by 
Laws  1890,  c.  255,  abolished  a  grade  crossing 
without  encroaching  on  private  property  of 
abutting  owners,  there  was  no  "taking"  of 
property  within  the  Constitution,  though  the 
structures  impaired  to  some  extent  the  ac- 
cess of  the  abutting  owners  to  their  premises 
from  which  damages  resulted.  In  re  Grade 
Crossing  Com'rs  of  City  of  Buffalo,  94  N.  £. 
188,  190,  201  N.  X.  82* 

Samo— Flowing  land 

Ordinarily  the  overflowing  of  land  in  ex- 
ercising a  water  right  or  by  a  milldam  is  a 
"taking*'  within  the  meaning  of  that  word 
in  the  statutes  relating  to  eminent  domain. 
Gaylord  v.  Sanitary  Dist  of  Chicago.  68  N. 
E.  522,  524,  204  lU.  576,  63  L.  R.  A.  582,  98 
Am.  St  Rep.  235. 

The  construction  of  a  levee  by  a  levee 
district,  created  by  the  Legislature,  to  pro- 
tect lands  from  inundation  by  flood  waters  of 
a  river  does  not  "take"  or  damage  for  public 
use,  within  Const,  art.  2,  §  22,  land  between 
the  river  and  the  levee,  though  the  levee  ob- 
sti-ucta  sloughs  and  bayous,  not  forming  nat- 
ural outlets  of  the  river,  of  sufficient  caiwic- 
ity  to  relieve  the  river  from  the  increased 
flood  water,  injuring,  the  land,  thereby  rais- 
ing the  flood  waters  on  the  land.  McCoy  v. 
Board  of  Directors  of  Plum  Bayou  Levee 
Dist.,  129  S.  W.  1097,  1100,  95  Ark.  345,  29 
L.  R.  A.  (N.  S.)  390. 

Flowage  of  lands  by  a  village  raising  a 
dam  used  in  operating  an  electric  light  plant 
is  a  "taking"  within  Const,  c.  1,  art  2,  pro- 
hibiting the  taking  of  private  property  for 
public  use,  if  such  taking  by  the  village  is  for 
a  public  use.  Doty  v.  Village  of  Johnson,  77 
Atl.  SCO,  868,  84  Vt.  15. 
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In  order  tbat  the  flooding  of  lands  re- 
sulting from  tlie  construction  of  a  dam  on  a 
stream  by  the  United  States  for  the  Improve- 
ment of  navigation  shall  constitute  a  "tak- 
ing"' of  the  land  within  the  meaning  of  the 
fifth  constitutional  amendment,  and  entitle 
the  owner  to  recover  compensation  therefor, 
it  must  amount  to  a  permanent  flooding  and 
an  actual  ouster  of  the  owner,  the  effect  dt 
which  is  the  practical  destruction  of  the  val- 
ue of  the  land.  There  is  not  such  taking 
where  the  land  was  previously  subject  to 
overflow  each  year  in  time  of  freshets,  to 
such  extent  that  it  had  not  been  cultivated 
for  many  years,  and  the  only  effect  of  the 
dam  was  to  increase  such  overflows  in  extent 
and  frequency,  the  land  for  the  most  part 
being  free  from  water  practically  all  the 
time;  and  in  such  case  there  can  be  a  recov- 
ery only  with  respect  to  such  portion  as  is 
permanently  covered.  Coleman  v.  United 
States,  181  Fed.  5d9,  603. 

The  flooding  of  lands  consequent  upon 
the  private  erection  of  a  dam  under  the  au- 
thority of  legislation  enacted  in  the  exercise 
of  the  police  power  to  subserve  the  drainage 
of  lowlands  does  not  amount  to  a  '^taking," 
which  requires  compensation  to  be  made  to 
the  owner  in  order  to  afford  the  due  process 
of  law  guarantied  by  Const.  'U.  S.  Amend.  14, 
when  such  flooding  can  be  prevented  by  rais- 
ing the  height  of  the  dikes  around  the  lands. 
Where  there  is  a  practical  destruction  or 
material  impairment  of  the  value  of  One*s 
lands,  there  is  a  "taking"  which  demands 
compensation,  but  otherwise  where  his  land 
is  merely  put  to  some  extra  expense  in  ward- 
ing off  the  consequences  of  the  overflow. 
Manigault  v.  Springs,  26  Sup.  Ct  127,  132, 
199  U.  S.  473,  50  L.  Ed.  274. 

Same— IninriitK  adjoining  property 

Consequential  Injury  to  an  abutting  own- 
er, caused  by  a  work  of  public  necessity  and 
convenience  performed  within  the  limits  of  a 
public  street  on  which  his  property  abuts,  is 
not  a  "taking  of  property"  for  public  use 
within  the  Constitution.  Morris  v.  City  of 
Indianapolis,  94  N.  E,  705,  710,  177  Ind.  3G9. 

Where  property  adjoining  a  highway  was 
damaged  because  of  the  negligent  construc- 
tion of  a  ditch  therein,  such  damages  would 
not  constitute  "a  taking  of  or  an  injury  to 
private  property"  for  which  the  county  would 
be  liable.  Zavalla  County  v.  Akers  (Tex.) 
91  S.  W.  245. 

Under  Const,  art.  1,  S  10,  providing  that 
no  private  property  shall  be  taken  or  dam- 
aged for  public  or  private  use  without  just 
compensation,  the  damage  must  be  to  the 
property  itself  or  its  ai)purtenances,  or  it 
must  affect  some  right  or  interest  which  the 
owner  enjoys  in  connection  with  his  property, 
not  shared  with  or  enjoyed  by  the  public  gen- 
erally. Plaintiff  sold  a  lot  in  the  middle  of 
a  block  to  a  railroad  conipany,  and  as  part 


payment  took  a  comer  lot  across  the  street. 
The  company  commenced  construction^  of  its 
road  across  the  first  lot;  the  corner  lot  not 
abutting  on  the  right  of  way.  Plaintiff 
brought  action  to  compel  the  condemnation 
of  the  comer  lot  Held  that,  while  bis  prop- 
erty may  be  rendered  less  valuable  by  reason 
of  the  smoke  and  noise  and  close  proximity 
to  the  road,  it  is  only  such  damage  as  the 
public  would  generally  suffer,  and  is  not  a 
"taking"  of  private  property  within  Const 
art  1,  §  16.  Clute  v.  North  Yakima  &  Val- 
ley Ry.  Co.,  114  Pac.  513,  514,  62  Wash.  531. 

Controlling  appropriation  of  water 

iSince  the  Legislature  has  power  in  the 
exercise  of  the  state's  police  power  to  au- 
thorize the  supervision  and  control  of  the  ap- 
propriation and  distribution  of  the  public 
waters  of  the  state,  such  supervision  cannot 
constitute  the  "taking  of  private  property 
for  public  or  private  use  without  just  com- 
pensation" within  the  meaning  of  the  Consti- 
tution; not  invading  any  rights  of  private 
property.  Hamp  v.  State,  118  Pac.  653,  662, 
19  Wyo.  377. 

Constrnotins  reserroir 

The  title  of  an  act  referred  to  an  agree- 
ment between  two  towns  as  "relating  to  the 
building  of  a  water  basin  in  said  town." 
The  statute  authorized  the  "taking"  of  all 
lands  which  the  city  deems  necessary  to  car- 
ry out  the  agreement  This  means  to  carry 
out  the  plan  which  the  agreement  plainly 
suggests,  namely,  the  construction  of  a  great 
reservoir,  involving  general  changes  in  the 
roads,  and  providing  a  place  from  which  the 
town,  as  well  as  the  city,  may  take  its  sup- 
ply of  water.  The  instrument  of  taking,  al- 
though it  recites  previous  statutes,  gives  as 
the  foundation  of  the  right  the  agreement 
and  the  statute  above  referred  to,  and  ends 
with  these  words:  "All  of  which  lands  and 
water  rights  said  board  deems  necessary  to 
take  in  carrying  out  said  agreement."  This 
is  equivalent  to  a  statement  that  the  taking 
of  all  the  lands  is  unrier  the  latest  statute. 
Burnett  v.  City  of  Boston,  53  N.  E.  379,  380, 
173  Mass.  173. 

Conttrnotins  sidewalk 

Under  Const.  §  242,  declaring  that  mu- 
nicipal corporations  taking  private  property 
for  public  use  shall  make  just  compensation 
for  property  taken,  injured,  or  destroyed, 
where  a  city  unlawfully  constructed  a  side- 
walk on  plaintiff's  land,  to  the  extent  that  it 
occupied  his  land  it  amounted  to  *'taking" 
without  compensation.  City  of  Clinton  v. 
Franklin  (Ky.)  83  S.  W.  142,  143. 

Conveying  by  tax  deed 

By  a  tax  deed  the  property  of  a  citizen 
is  conveyed  for  a  consideration  that  moves 
to  the  public,  and  not  to  the  owner  of  the 
property,  and  it  may  be  said  to.be  a  ''taking 
of  private  property  for  public  use,"  which 
can  only  be  done  in  all  cases  by  a  strict  com- 
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pllance  with  the  law  authorizing  It    Lowen- 
steln  y.  Sexton,  00  Pac.  410,  411,  18  Okl.  322. 

Deduotions  from  teaohen'  salaries  for 
pensions 

Deductions  from  the  monthly  salaries  of 
persons  holding  positions  under  the  school 
law  authorized  by  P.  L.  1007,  p.  871,  §  210,  to 
form  the  Teachers*  Retirement  E^md,  do  not 
constitute  the  "taking"  of  private  property 
for  public  use  without  just  compensation; 
the  salary  to  be  paid  being  the  net  amount, 
and  not  the  gross  amounts,  In  computing  such 
deduction.  Allen  v.  Board  of  Education  of 
City  of  Passaic,  70  AU.  101, 103,  81  N.  J.  Law, 
135. 

Bestmetion  of  f  ranohise 

The  charter  of  a  turnpike  company  pos- 
sessing the  right,  in  consideration  of  Its 
building  and  keeping  a  turnpike  In  repair,  to 
exact  tolls  for  25  years,  and  as  much  longer 
as  the  state  shall  fall  to  purchase  the  road, 
Is  a  contract,  and  the  Interest  of  the  com- 
pany In  the  turnpike,  whether  called  a  fran- 
chise or  an  easement,  Is  a  property  right, 
and  Its  practical  destruction  In  whole  or  In 
part  is  a  "taking  of  property,"  within  the 
Constitution.  City  of  BellevUle  v.  St  Clair 
County  Turnpike  Co.,  84  N.  B,  1040, 1051,  234 
III.  428,  17  L.  R.  A.  (N.  S.)  1071. 

Discontinved    eondemnation     proeeed- 
ingft 

Proceedings  by  the  United  States  to  con- 
demn land  for  a  public  building  or  other  gov- 
ernmental purpose  may  be  dismissed  at  any 
time  before  the  actual  acceptance  of  the 
property  and  payment  therefor,  until  which 
time  there  is  no  "taking**  of  the  property, 
and  the  United  States  Is  not  subject  to  the 
payment  of  costs  or  damages  to  the  landown- 
ers on  such  dismisvsal.  United  States  v.  Dick- 
son, 127  Fed.  774, 775. 

Under  Const  art  1,  §  6,  declaring  that 
private  property  shall  not  be  "taken"  for 
public  use  without  just  compensation,  an  ap- 
propriation of  claimant's  property  for  the 
purpose  of  underpinning  the  walls  Incident 
to  the  construction  of  canal  Improvements, 
anticipating  the  approval  of  the  plans  for  the 
underpinning  which  were  never  approved, 
was  void;  the  canal  location  being  subse- 
quently changed  so  as  to  obviate  all  necessity 
for  the  appropriation  of  any  part  of  claim- 
ant's property.  Ontario  Knitting  Co.  v.  State 
of  New  York,  12S  N.  Y.  8upp.  57,  63,  60  Misc. 
Rep.  145. 

Erection  of  boom, 

Acts  done  in  the  exercise  of  government- 
al powers  which  do  not  directly  Interfere 
with  private  property  do  not  constitute  a 
''taking"  so  as  to  require  compensation,  so 
that  a  boom  company  which  succeeded  to  the 
state's  rights  over  its  tide  lands  did  not,  by 
erecting  a  boom  therein,  take  any  property 
of  upland  owners,  so  as  to  require  compensa- 


tion.   Grays  Harbor  Boom  Co.  t.  Lownsdale^ 
104  Pac.  267,  268,  54  Wash.  83. 

Establishinf;  separate  seHools  for  ne« 
groes 

Act  March  8,  1001  (Acts  1001,  p.  205,  c. 
28,  art.  0),  providing  for  separate  schools  for 
white  and  colored  children,  and  that  school- 
houses  shall  be  built  by  the  county,  but  that 
it  shall  be  at  no  expense  on  account  thereof, 
but  the  school  district  shall  keep  such  house 
In  repair,  and  the  county  shall  be  at  no  ex- 
pense where  districts  at  the  passage  of  the 
act  have  schoolhouses  for  that  class  of  chil- 
dren, white  or  colored,  that  are  fewer  In  num- 
ber in  the  district,  is  not  unconstitutional  be- 
cause of  interference  with  property  rights 
without  just  compensation.  Board  of  Eiduca- 
tlon  of  City  of  Kingfisher  v.  Board  of  Com'rs 
of  Kingfisher  County,  78  Pac.  455»  458,  14 
Okl.  322. 

Ezereise  of  yoliee  yower 

The  rule  that  private  property  may  not 
be  "taken"  or  damaged  for  public  use  with- 
out compensation  does  not  apply  to  Injury, 
damage,  or  loss  of  property  Incidental  to  the 
exercise  of  the  police  power  in  the  promotion 
of  the  public  welfare.  People  v.  Kberle,  133 
N.  W.  510,  522,  167  Mich.  477. 

The  limitation  on  the  power  of  eminent 
domain,  that  property  shall  not  be  "taken" 
or  damaged  for  public  use  without  adequate 
compensation,  does  not  of  Itself  Impose  any 
restriction  on  the  proper  employment  of  the 
police  power  on  any  subject  lying  within  its 
sphere  In  a  proper  and  lawful  manner. 
Houston  &  T.  C.  Ry.  Co.  v.  City  of  Dallas,  84 
S.  W.  648,  660,  08  Tex.  306,  70  L.  R.  A.  850. 

Expropriation  synonyn&ons 

The  terms  "taking"  or  "expropriation," 
as  used  In  Acts  1806,  p.  142,  No.  06,  providing 
that  all  claims  for  damages  to  the  owner 
caused  by  the  taking  or  expropriation  of  land 
for  public  works  shall  be  barred  by  two 
years'  prescription,  must  be  construed  as 
equivalents.  Amet  v.  Texas  &  P.  Ry.  Co.,  41 
South.  721,  722, 117  La.  454. 

Health  resnlations 

Reasonable  municipal  health  regulations 
under  the  authority  of  the  state  are  not  void, 
as  "taking"  private  property  without  just 
compensation.  State  v.  Robb,  60  AtL  874» 
876,  100  Me.  180,  4  Ann.  Cas.  275. 

Uncompensated  obedience  to  a  regula- 
tion ordained  to  secure  the  public  health  and 
safety  Is  not  a  "taking  of  private  property,** 
within  the  Inhibitions  of  the  state  or  federal 
Constitution.  dncinnaU,  I.  &  W.  Ry.  Co.  v. 
City  of  ConnersvUle,  83  N.  E.  503,  507,  170 
Ind.  316. 

The  provision  of  Laws  1001,  p.  012,  c. 
334,  f  100,  as  amended  by  Laws  1002,  p.  037, 
c.  352,  §  47,  requiring  all  school  sinks  In  ex- 
isting tenement  houses  In  cities  of  the  first 
class  to  be  removed  does  not  violate  the  con- 
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stltatioiial  pioylsion  against  ''taking"  priyate 
property'  for  public  use  without  Just  compen- 
sation,  in  so  far  as  it  applies  to  existing 
buildings.  Tenement  House  Department  of 
City  of  New  York  v.  Moeschen,  72  N.  E.  231, 
233,  179  N.  Y.  325.  70  L.  R.  A.  704,  103  Am. 
St  Rep.  010,  1  Ann.  Gas.  439. 

Though  a  riimrian  owner's  right  to  the 
reasonable  use  of  the  water  of  a  pond  in- 
cludes the  right  to  bathe  and  swim  therein, 
such  right  was  not  primary,  but  incidental  to 
the  ownership  of  the  land,  and  henc^  a  reg- 
ulation of  the  State  Board  of  Health  prohib- 
iting bathing  in  a  pond  from  which  a  city 
derived  its  water  supply  was  not  unconstitu- 
tional as  depriving  a  riparian  proprietor  of 
his  property  without  compensation.  State  v. 
Morse,  80  AU.  189,  191,  84  Vt.  387,  34  L.  R. 
A.  (N.  S.)  190,  Ann.  Cas.  1913B,  218. 

ImproTement  of  navlcable  «treaat 

Improvements  under  the  drainage  act  of 
March  29,  1899  (Starr  &  G.  Ann.  St.  1890, 
c  42),  which  lower  the  waters  of  a  navigable 
stream,  requiring  abutting  owners  to  exca- 
vate and  deepen  the  stream,  the  lowering  is 
a  "taking  or  damaging"  of  private  property 
for  public  use  without  just  compensation, 
within  Const  art.  2,  §  13.  B^dler  v.  Sani- 
tary Dlst.  of  Chicago,  71  N.  B.  1U8, 1120,  211 
111.  628,  67  L.  R.  A.  820. 

Wood  creek  having  been  a  public  high- 
way from  the  earliest  times,  having  been  re- 
served as  a  common  highway  for  the  benefit 
of  the  public  by  a  crown  patent,  the  state 
could  improve  It  for  navigation  by  incorpo- 
rating it  into  the  Barge  Canal  system  without 
compensation  to  riparian  owners  for  incon- 
venience from  their  inability  thereafter  to 
maintain  a  bridge  previously  constructed  over 
it  as  a  method  of  access  to  their  lands,  though 
the  condition  of  the  creek  had  changed,  and 
it  had  practically  ceased  to  be  used  by  the 
public  for  navigation  with  modern  vessels  of 
magnitude,  or  the  public  had  practically 
ceased  to  use  it  as  a  common  highway  for 
travel,  as  the  exercise  of  an  existing  right 
is  not  such  a  "taking*'  within  Const,  art.  1,  § 
6»  providing  that  private  t^operty  shall  not 
be  taken  for  public  use  without  Just  compen- 
sation, as  to  entitle  riparian  owners  to  com- 
pensation. Ghamplaln  Stone  &  Sand  Co.  v. 
State,  123  N.  Y.  Supp.  546,  553,  66  Misc.  Rep. 
434. 

Improventent  of  street 

The  word  "taken,"  as  used  in  the  Con- 
stitution of  Washington,  providing  that  no  pri- 
vate property  shall  be  taken  or  damaged  for 
public  use  without  Just  compensation,  and 
the  statute  enabling  cities  to  exercise  the 
right  of  eminent  domain  for  the  taking  and 
damaging  of  property  for  public  uses,  does 
not  mean  the  same  as  "damaged."  Where 
a  city  in  condemnation  proceedings  acquired 
the  right  to  lower  the  grade  of  property  abut- 
ting on  a  street  77  feet  below  the  average 
level  of  abutting  property,  and  to  slope  such 


property  back  from  the  street  to  preyent  tbe 
soil  from  sliding  into  the  street,  tBe  construc- 
tion of  tbe  slope  was  not  a  "taking"  of  the 
abutting  property,  but  merely  a  damaging 
thereof,  within  the  Constitution  and  the  stat^ 
ute.  Compton  v.  City  of  Seattle,  80  Pac  757, 
759,  38  Wash.  514. 

i 

The  t&ct  that  a  city,  after  taking  a  por- 
tion of  lots  for  widening  a  street,  awarded 
compensation  therefor,  and  then  assessed  the 
remainder  for  benefits  accruing  by  reason  of 
the  improvement,  did  not  constitute  a  "taking 
of  property  without  Just  compensation."  In 
re  City  of  Seattie  (Wash.)  85  Pac.  45,  46. 

A  change  in  a  street  to  the  damage  of 
adjacent  property  is  not  a  'i:aking  of  private 
property,"  for  which  the  municipality  is  li- 
able for  damages  under  the  constitutional 
provision  forbidding  the  taking  of  private 
property  for  public  use  without  Just  compen* 
sation.  Bramlett  v.  City  Council  of  Green- 
ville, 70  S.  E.  450,  452,  88  S.  C.  110. 

Bringing  a  street  to  an  established  grade 
by  excavating  in  front  of  an  abutting  lot, 
to  such  an  extent  that  the  soil  becomes  loose 
and  slides  under  the  street,  did  not  con- 
stitute a  "taking"  of  property.  Talcott  Bros. 
V.  City  of  Des  Moines,  109  N.  W.  311,  316, 
134  Iowa,  113,  12  L.  R.  A.  (N.  S.)  696,  120 
Am.  St.  Rep.  419  (citing  8  Words  and  Phras- 
es, p.  6852). 

A  change  of  grade  in  a  street,  regularly 
and  properly  made  by  a  muidcipal  corpora- 
tion, with  the  acts  required  to  complete  the 
improvement  confined  within  the  limits  of 
the  street,  was  not,  as  to  abutting  owners, 
a  "taking"  of  property  for  public  use,  and 
they  had  no  right  of  action  for  impairing  the 
use  of  their  property  by  rendering  the  access 
thereto  more  difficult  McCuUough  v.  Vil- 
lage of  Campbellsport,  101  N.  W.  709,  710, 123 
Wis.  334. 

Where  plaintifiTs  premises  were  separat- 
ed from  the  street  by  a  narrow  strip  of  land, 
and  the  grading  of  the  street  by  municipal 
authorities  caused  such  strip  and  a  substan- 
tial portion  of  plaintifTs  property  to  subside 
and  fall,  so  as  to  injure  the  premises,  there 
was  an  actual  appropriation  of  the  soil  to  the 
extent  of  such  injury,  amounting  to  the  "tak- 
ing" of  such  premises  for  public  purposes, 
rendering  the  city  liable.  Damkoehler  v. 
aty  of  Milwaukee,  101  N.  W.  706,  707,  124 
Wis.  144. 

A  charge  of  the  cost  of  paving  a  sidewalk 
as  a  lien  on  abutting  lots  of  different  proprie- 
tors, according  to  the  front-foot  rule,  without 
limiting  the  cost  of  the  improvements  by  the 
special  benefits  received  by  such  abutting  lots, 
may  be  imposed  by  the  Legislature,  or  by  a 
dty  exercising  delegated  legislative  powers, 
and  is  not  a  "taking"  of  private  property 
for  public  use  without  compensation.  Wil- 
zinski  V.  City  of  OreenviUe,  37  South.  807, 
808,  85  Miss.  393. 
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I]up6<»iion  of  mfnliig  elaln&fl 

Code  Civ.  Proc.  §  1314,  authorizing  an 
inspection  of  mining  claims  in  an  action  to 
determine  adverse  claims  thereto,  is  not  un- 
constitutional, as  in  violation  of  Const  art. 
3,  §  14,  prohibiting  the  taking  or  damaging 
of  private  property  without  just  compensa- 
tion, since  such  temporary  invasion  is  not  a 
••taking."  State  ex  reL  Parrot  Silver  &  Cop- 
per Co.  V.  District  Court  of  Second  Judicial 
Dlst,  73  Pac.  230,  237,  28  Mont  528. 

Laying  gas  pipes 

The  laying  of  pipe  lines  by  a  gas  company 
without  the  consent  of  the  landowner  or  law- 
ful appropriation  is  a  "taking,"  within  the 
eonstitutioual  inhibition  against  the  taking 
or  damaging  of  private  property  for  a  public 
use  before  payment  of  compensation  therefor. 
Lovett  V.  West  Virginia  Cent  Gas  Co.,  65  S. 
B.  196, 198,  65  W.  Va.  739,  24  L.  R.  A.  (N.  S.) 
230. 

Laying  tile  drain 

The  right  to  enter  upon  land  to  lay  and 
maintain  a  tile  drain  is  a  "taking  of  proper- 
ty for  public  use,"  within  the  constitutional 
provision  requiring  compensation.  Drainage 
Com*rs  of  Dlst  No.  8  in  Town  of  Oakwood 
V.  Knox,  86  N.  E.  636,  637,  237  111.  148. 

liowering  tnnnel 

Where  a  street  railroad  company,  owning 
lands  on  both  sides  of  the  Chicago  river,  built 
a  tunnel  in  the  bed  of  the  river  between  such 
lands,  an  ordint^nce  of  the  dty  of  Chicago 
requiring  a  lowering  of  the  tunnel  at  the 
company's  expense  was  not  a  "taking"  or 
damaging  of  the  company's  property,  within 
the  constitutional  provision  for  compensa- 
tion to  owners  whose  property  is  taken  or 
dan^aged  for  public  use.  West  Chicago  St 
R.  Co.  V.  People  ex  rel.  City  of  Chicago,  73 
N.  E.  393,  396,  214  111.  9. 

Moving  railroad  tracks 

An  order  by  the  I*ubllc  Service  Commis- 
sion compelling  the  railroad  comijany  to  re- 
move its  tracks  was  not  a  ''taking  of  proper- 
ty without  compensation";  such  property  be- 
ing held  subject  to  the  exercise  of  the  state's 
police  power.  Bacon  v.  Boston  &  M.  R.  R., 
76  Atl.  128, 143,  83  Vt  421. 

Penalty  for  failure  to  establisli  depot 

tinder  Act  Feb.  2,  1007  (Acts  1907,  p.  6), 
requiring  a  railroad  within  60  days  to  estab- 
lish a  depot,  subject  to  a  penalty  for  failure 
to  do  so,  it  is  not  liable  for  the  penalty,  it  hav- 
ing been  an  Impossibility  to  comply  with  it 
in  such  time;  otherwise,  the  statute  would 
"take*'  one's  property  without  just  com- 
pensation, in  violation  of  the  Constitution. 
State  V.  St  Louis,  I.  M.  &  S.  R.  Co.,  108  S. 
W.  508,  85  Ark.  422. 

Platting  a  street 

"The  platting  of  a  street  through  land  of 
a  private  owner  is  not  a  *taklng*  of  the  land. 
It  is  simply  the  expression  of  a  purpose  to 


take  it  when  occasion  for  the  opening  of  the 
projected  street  arises."  In  re  South 
Twelfth  Street  in  City  of  Allentown,  66  Atl. 
568,  569,  217  Pa.  362. 

ProUMtins  advertisements 

Under  St.  1903,  p.  121,  c.  158,  S  1,  provid- 
ing that  the  metropolitan  park  commission 
and  the  officers  having  charge  of  public  parks 
may  make  such  reasonable  rules  as  to  the  dis- 
play of  signs,  posters,  or  advertisements  in  or 
near  public  parks  and  parkways  as  they  may 
deem  necessary,  a  rule  of  the  commission  for- 
bidding the  erection  or  display  on  any  land 
or  the  outside  of  any  building  of  any  sign 
or  advertisement  within  such  distance  of  any 
public  park  as  shall  render  the  words  or  de- 
vices plainly  visible  to  the  naked  eye  within 
the  park  without  the  written  permission  of 
the  commission  so  interferes  with  the  use 
of  property  for  advertising  purposes  as  to 
amount  to  a  "^king"  of  property  for  public 
use  without  compensation.  Nor  is  such  rule 
reasonable  within  the  meaning  of  the  statute, 
as  applied  to  advertisements  not  of  indecent 
or  Immoral  tendencies,  or  signs  not  dangerous 
to  the  physical  safety  of  the  publla  Com- 
monwealth V.  Boston  Advertising  Co.,  74  N. 
E.  601,  602, 188  Mass.  348,  69  L.  R.  A.  817, 108 
Am.  St  Rep.  494. 

Building  Code  of  City  of  New  York,  § 
144,  provides  that  any  sign  or  advertising  de- 
vice supported  or  attached  over  or  above  any 
building,  etc.,  shall  be  deemed  a  "sky  sign," 
and  prohibits  such  signs  from  being  con- 
structed more  than  nine  feet  above  the  front 
wall  of  a  building  at  any  part.  Relator 
seeks  to  erect  a  sky  sign  on  a  building  to  a 
greater  height  than  permitted  by  an  ordi* 
nance  enacted  pursuant  to  the  building  code, 
having  leased  the  right  to  erect  signs  on  the 
building,  and  respondent  refused  to  issue  a 
permit  on  the  ground  that  its  erection  would 
violate  the  ordinance.  Held  that  the  ordi- 
nance constituted  a  "taking  of  property" 
without  compensation,  in  that  it  arbitrarily 
limited  the  erection  of  signs  above  the  height 
stated,  and  it  was  not  justified  as  a  police 
regulation.  PeoiHe  ex  rel.  M.  Wineburgh  Ad- 
vertising Co.  V.  Murphy,  113  N.  Y.  Supp.  855, 
857,  129  App.  Dlv.  260. 

Protection  against  fire 

Act  May  3,  1909  (P.  U  417),  requires  ex- 
its, fire  escapes,  fire  extinguishers,  and  fire 
preventives  for  buildings  of  a  certain  char- 
acter, such  as  theaters,  public  halls,  and 
other  places  where  persons  assemble  or  the 
public  resort,  "other  than  buildings  situated 
in  the  cities  of  the  first  and  second  classes.'* 
The  provisions  of  the  act  are  enforceable  by 
state  officers,  no  duty  to  be  performed,  nor 
responsibility  to  be  incurred,  being  Imposed 
upon  any  city,  county,  borough,  or  school 
district  officer,  and  the  fees  of  any  such  offi- 
cer are  not  regulated  thereby,  and  It  has 
nothing  to  do  with  the  revenues  of  counties, 
cities  or  townships.    Held,  that  the  act  Is  a 
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proper  police  regulation  and  does  not  inyolve 
a  "taking/'  Injury  to,  or  destruction  of  prop- 
erty for  public  use  without  just  compensation 
within  the  express  inhibition  of  Const,  art 
16,  J  8.  A.  L.  Roumfort  Ck).  T.  Delaney,  79 
AtL  653,  655,  230  Pa.  374. 

Reassessment  for  street  improTements 

Laws  1903,  p.  572,  c.  354,  amending  Rey. 
St  1898,  §  1210e,  and  providing  for  reassess- 
ment of  benefits  and  damages  for  street  im- 
provement in  an  action  brought  by  a  lot 
owner  to  recover  damages  arising  from  a 
failure  to  make  a  proper  assessment,  is  not 
repugnant  to  Const  art  1,  §  13,  prohibiting 
the  "taking**  of  private  property  without 
Just  compensation.  Haubner  y.  City  of  Mil- 
waukee, 101  N.  W.  930,  933,  934,  124  Wis.  153. 

Rebuildliis  liriclse 

"Injury  may  often  come  to  private  prop- 
erty as  the  result  of  legitimate  governmen- 
tal action,  reasonably  taken  for  the  public 
good  and  for  no  other  purpose,  and  yet  there 
will  be  no  'taking*  of  such  property  within 
the  meaning  of  the  constitutional  guaranty 
against  the  deprivation  of  property  without 
due  process  of  law,  or  against  the  'taking* 
of  private  property  for  public  use  without 
compensation.**  The  imposition  upon  a  rail- 
way company  of  the  entire  cost  of  removing 
and  rebuilding  a  railway  bridge  and  culvert, 
made  necessary  by  the  proposed  widening  and 
deepening  of  the  channel  of  a  creek  by  drain- 
age commissioners  acting  under  the  authority 
of  the  Illinois  farm  drainage  act  of  July  1, 
1885,  does  not  amount  to  a  "taking**  of  pri- 
vate property  for  public  use,  which  requires 
compensation  in  order  to  afford  the  due  pro- 
cess of  law,  guaranteed  by  the  federal  Con- 
stitution, which  requires  that  compensation 
be  made  when  private  property  is  taken  for 
public  use.  Chicago,  B.  &  Q.  Ry.  Co.  v.  Illi- 
nois, 26  Sup.  Ct  341,  346,  200  U.  S.  561,  50 
li.  Ed.  596,  4  Ann.  Cas.  1175;  Id.,  72  N.  E. 
219,  221,  212   111.  103. 

The  action  of  the  Secretary  of  War  in 
requiring  changes  in  a  bridge  over  an  inter- 
state waterway  within  a  specified  time  and 
after  the  parties  have  been  held  conformably 
to  Act  March  3,  1899,  §  18,  enacted  to  secure 
navigation  against  unreasonable  obstruction, 
is  not  such  a  "taking  for  public  use*'  of  pri- 
vate property  as  must,  under  the  federal 
Constitution,  be  proceeded  by  the  making  of 
or  sufficiently  securing  compensation  to  the 
owners  of  the  bridge.  President,  etc.,  of  the 
Monongahela  Bridge  Co.  y.  United  States,  30 
Sup.  Ct  356,  360,  216  U.  S.  177,  54  L.  Ed. 
435. 

A  notice  to  a  bridge  company  to  make  al- 
terations in  a  bridge  over  an  interstate  water- 
way conformably  to  the  act  of  March  3,  1899, 
was  not  a  "taking  of  property"  within  the 
meaning  of  the  Constitution.  Ilaimibal 
Bridge  Co.  v.  United  States,  31  Sup.  Ct  603, 
606,  221  U.  S.  195,  55  L.  Ed.  699. 


RamoTal  of  ImlldliiK  front  land  taken 

It  is  within  the  power  of  the  Legislature 
to  provide  that  when  it  Is  possible  to  remove 
a  building  so  it  can  be  readjusted  to  prem- 
ises not  taken,  it  shall  not  be  a  "taking**  with- 
in the  Constitution,  and  Laws  1907,  c.  153, 
§  10,  providing  that  in  such  a  case  the  meas- 
ure of  damages  to  the  building  shall  be  the 
cost  of  readjusting  or  removing  it  is  consti- 
tutional. City  of  Tacoma  t.  Bonnell,  109 
Pac.  60,  62,  58  Wash.  593. 

Bepairins  diteliefl 

Act  April  15, 1902,  §  8  (95  Ohio  Laws,  p. 
155),  providing  for  the  cleaning  and  keeping 
in  repair  of  public  ditches,  drains,  etc.,  and 
providing  that,  when  a  ditch  needs  to  be 
cleaned  out,  the  county  auditor,  on  notice 
filed,  shall  direct  the  county  surveyor  to 
make  any  necessary  repairs,  is  not  unconsti- 
tutional, as  in  conflict  with  article  1,  i  19, 
providing  that  private  property  shall  not  be 
"taken"  for  public  use  without  compensation. 
Taylor  v.  Crawford,  74  N.  B.  1065,  1067,  72 
Ohio  St  660,  69  L.  B.  A.  805. 

Where  a  city  has  a  prescriptive  right  to 
maintain  a  ditch  of  a  certain  capacity  over 
plaintiff's  land,  it  has  a  right  to  clean  out 
the  ditch  and  maintain  it  in  its  previous  con- 
dition; but  it  has  no  right  to  double  its  width 
and  depth,  and  thus  take  from  the  plaintiff 
his  property,  for  this  can  only  be  done  In  a 
legal  and  constitutional  way,  and  to  widen 
the  ditch  and  thus  take  the  land  is  as  much  a 
"taking**  without  Just  compensation,  in  vio- 
lation of  plalntlflf's  constitutional  rights,  as 
it  would  have  been  to  construct  the  ditch  at  a 
place  where  none  had  previously  existed. 
City  of  Owensboro  v.  Brocklng  (Ky.)  87  S.  W. 
1086. 

Beqnirins    oonpany   to   snpplj   water 
gratis 

An  ordinance  fixing  water  rates,  and  re- 
quiring a  private  company  to  supply,  without 
charge,  water  to  charitable,  religious,  and 
educational  institutions,  constituted  a  "tak- 
ing" and  appropriation  of  the  property  of 
such  company.  City  of  Chicago  v.  Rogers 
Park  Water  Co.,  73  N.  E.  375,  378,  214  111. 
212. 

Beqnirins  Uoenae  to  sell  liqaor 

Burns*  Ann.  St  1901,  §  3027,  giving  a  city 
power  to  require  a  license  to  sell  Intoxicating 
liqnors  within  four  miles  of  its  corporate  lim- 
its, does  not  contravene  Const  art  1,  §  21, 
providing  that  no  man's  property  shall  l)e 
'*taken"  without  just  compensation.  Jourdan 
V.  City  of  Evansville,  72  N.  B.  544-546,  163 
Ind.  512,  67  L.  R.  A.  613,  2  Ann.  Cas.  96. 

Restriotlns  onttinc  of  trees 

The  question  of  what  constitutes  a  "tak- 
ing" of  private  property  in  the  constitutional 
use  of  the  term  has  been  much  considered  and 
variously  decided.  In  the  earlier  cases  and 
in  the  older  states  the  provision  has  been 
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oonstnied  strictly.  In  some  states  in  later 
cases  it  has  been  construed  more  widely  to 
Include  legislation  formerly  not  considered 
within  the  provision.  Still  more  recently, 
faowerer,  the  tendency  seems  to  be  back  to 
the  principles  enunciated  in  the  earlier  cases, 
lieglslation  to  restrict  or  regulate  the  cutting 
of  trees  on  wild  or  uncultivated  land  by  the 
owner  thereof,  etc.,  without  compensation 
therefor  to  such  owner,  in  order  to  prevent 
or  diminish  injurious  droughts  and  freshets, 
and  to  protect,  preserve,  and  maintain  the 
natural  water  supply  of  springs,  streams, 
ponds,  and  lakes,  etc.,  and  to  prevent  or  di- 
minish injurious  erosion  of  the  land  and  the 
filling  up  of  the  rivers,  ponds,  and  lakes,  etc., 
would  not  operate  to  "take"  private  property 
within  inhibition  of  the  Ck>nstitution.  While 
such  legislation  might  restrict  the  owner  of 
wild  and  uncultivated  lands  in  his  use  of 
them,  might  delay  his  taking  some  of  the 
product,  might  defer  his  anticipated  profits, 
and  even  thereby  might  cause  him  some  loss 
of  profit,  it  would  nevertheless  leave  him  his 
lands,  their  product,  and  increase  untouched 
and  without  diminution  of  title,  estate,  or 
quantity.  He  would  still  have  large  measure 
of  control  and  large  opportunity  to  realize 
values.  He  might  suffer  delay,  but  not  de- 
privation. While  the  use  might  be  restricted, 
it  would  not  be  appropriated  or  "taken." 
Such  legislation  would  be  within  the  legisla- 
tive power,  and  would  not  operate  as  a  "tak- 
ing" of  private  property,  for  which  compen- 
sation must  be  made.  In  re  Opinion  of  the 
Justices,  69  Atl.  627,  628,  103  Me.  506,  .19  L. 
R.  A.  (N.  S.)  422,  13  Ann.  Cas.  745. 

Seirare    of    property    used    in    llqnor 
trafflo 

The  Carmichael  Act,  passed  August  9, 
1909  (Acts  1909,  p.  8),  and  the  Fuller  Act,  pass- 
ed August  25,  1909  (Acts  1909,  p.  63),  provid- 
ing for  the  issuance  of  an  Injunction  against 
liquor  nuisances,  and  authorizing  seizures  of 
chattels  used  in  carrying  on  such  nuisances, 
are  not  unconstitutional  as  in  effect  authoriz- 
ing a  "taking**  of  private  property  for  public 
use  without  compensation,  as  such  constitu- 
tional provision  does  not  prevent  proper  pro- 
visions for  the  forfeiture  and  confiscation  of 
property  used  to  commit  crime.  Fulton  v. 
State,  54  South.  688,  694,  171  Ala.  572. 

Use  of  railroad  property 

To  take  from  a  railroad  company  the  ex- 
clusive right  to  the  use  of  its  property,  or  any 
part  thereof,  and  limit  its  use  therein  to  a 
particular  purpose,  and  give  another  railroad 
company  an  equal  or  joint  right  in  the  use  of 
it  for  that  purpose,  is  a  "taking"  within  the 
nfeaning  of  Const.  1902,  §§  58, 159  (Code  1904, 
pp.  ccxxli,  cclvili).  Louisville  ft  N.  R.  Co.  v. 
Interstate  R.  Ck).,  62  S.  B.  369,  370,  108  Va. 
502. 

To  constitute  a  "taking  of  property"  it  is 
not  necessary  that  there  should  be  an  exclu- 
sive appropriation,  a  total  assumption  of  pos- 


session, or  an  absolute  and  total  conversion 
of  the  entire  property.  Any  serious  abridg- 
ment or  interruption  of  the  common  and  nec- 
essary use  of  property  may  amount  in  law  to 
a  taking,  and  entitle  the  owner  to  compensa- 
tion within  the  Constitution,  providing  for 
compensation  for  a  taking  of  property. 
Where  a  city  council  has  by  ordinance  legally 
granted  to  one  street  railway  company  the 
right  to  construct  its  railway  over  a  partic- 
ular part  of  a  designated  street,  and  the  com- 
pany accepts  the  grant  and  enters  on  and 
takes  possession  of  the  right  of  way,  a  sub- 
sequent grant  by  the  city  council  or  its  suc- 
cessor in  oflice,  the  board  of  control,  of  the 
same  right  of  way  or  a  substantial  part  there- 
of to  another  street  railway  company  for  like 
purposes,  will  not  of  itself  confer  upon  the 
second  grantee  the  right  to  enter  upon  and 
take  possession  of  the  right  of  way  so  grant- 
ed, where  such  entry  and  possession  will  ma- 
terially and  injuriously  interfere  with,  In- 
terrupt, and  abridge  the  first  grantee's  use 
and  enjoyment  of  the  right  of  way;  and 
where  the  second  grantee  threatens  and  is 
about  to  take  possession  of  the  right  of  way 
under  and  by  virtue  of  its  grant  without  the 
consent  and  against  the  will  of  the  first  gran- 
tee, and  without  having  appropriated  the 
right  so  to  do,  it  will  be  restrained  from  so 
doing  by  injunction.  Hamilton,  G.  &  C. 
Traction  Co.  v.  Hamilton  &  L.  Electric  Trans- 
it Co.,  69  N.  R  991,  994,  69  Ohio  St  402. 

VaoatioA  of  street 

"The  legal  vacation  by  a  city  of  streets 
and  alleys,  is  not  a  'taking*  •  •  •  with- 
out compensation."  Scrutchfield  v.  Choctaw, 
O.  &  W.  R.  Co.,  88  Pac.  1048,  1050,  18  OkL 
308.  9  L.  R.  A.  (N.  S.)  496  (quoting  with  ap- 
proval from  City  of  East  St.  Louis  v.  O'Flynn, 
10  N.  E.  395,  119  111.  200,  59  Am.  Rep,  795). 

TAKING  (In  Larceny) 

To  constitute  "a  taking,^  in  larceny,  the 
property  need  only  be  separated  from  the 
owner,  so  that  its  removal  from  one  place 
to  another  feloniously,  intending  to  convert  It 
to  one's  own  use,  is  sufficient.  State  v.  De 
Luca  (Del.)  77  Atl.  742,  743  (2  Boyce)  158. 

By  the  "taking"  necessary  to  the  oflfense 
of  robbery  is  implied  that  the  robber  must  be 
in  possession  of  the  thing  taken,  and  the  of- 
fense Is  not  actually  completed  without  such 
taking,  and  the  thing  taken  must  be  of  some 
value  and  taken  from  the  peaceable  posses- 
sion of  the  owner.  State  v.  McAllister,  63  S. 
E.  758,  761,  65  W.  Va.  97  (citing  2  Ruas. 
(Mmes,  100). 

A  "taking,"  to  constitute  theft,  need  not 
be  a  taking  from  the  actual  possession  of 
the  owner;  but  a  taking  of  property  without 
his  consent,  when  not  in  his  actual  custody, 
with  intent  to  deprive  him  thereof  and  to  ap- 
propriate it  to  the  use  of  the  person  taking, 
constitutes  theft.  Rose  v.  State,  106  S.  W. 
143,  144,  52  Tex,  Cr.  R.  154. 
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The  words  'taking  and  carrying  away,*' 
as  used  in  defining  larceny,  mean  that  the 
thief  has  so  far  succeeded  in  removing  the 
property  that  it  is  completely  and  perma- 
nently lost  to  the  owner.  If  the  wrongdoer 
by  trespass  obtain  complete  possession  and 
control  of  an  item  of  personal  property  be- 
longing to  another,  with  the  felonious  intent 
to  deprive  the  owner  thereof,  and  carries  it 
or  moves  it  in  the  slightest  degree  from  the 
place  where  he  finds  it,  the  asportation  is 
complete,  and  the  crime  of  larceny  has  been 
committed.  State  ▼.  Rozeboom,  124  N.  W. 
783,  785,  786,  145  Iowa,  620,  29  L.  R.  A.  (N. 
S.)  87. 

Taking  from  tHe  parson 

The  phrase  "taking  from  the  person,"  as 
used  in  defining  the  crime  of  robbery,  does 
not  mean  that  the  goods  are  actually  on  the 
person  in  the  strict  sense  of  that  term;  but 
the  offense  may  be  committed  by  forcibly  and 
violently  taking  property  from  the  presence 
of  the  owner,  such  taking  being  from  the  per- 
son in  a  legal  contemplation.  O'Donnell  v. 
People,  79  N.  E.  639,  642,  224  IlL  218,  8-  Ann. 
Cas.  123  (dttng  State  v.  Calhoun,  34  N.  W. 
194,  72  Iowa,  432,  2  Am.  St  Rep.  252 ;  Clem- 
ents V.  State,  11  S.  E.  505,  84  Ga.  660, 20  Am. 
St  Rep.  385;  Crawford  v.  State,  17  S.  B. 
628,  90  Ga.  701,  35  Am.  St  Rep.  242 ;  Turner 
V.  State.  1  Ohio  St.  422 ;  Hill  v.  State,  60  N. 
W.  916,  42  Neb.  503 ;  Croker  v.  State,  47  Ala. 
53;  Houston  v.  Commonwealth,  12  S.  E.  385, 
87  Va.  257). 

If  accused  and  others  caused  another's 
purse  to  be  dropped  upon  the  ground  by  jos- 
tling him,  etc.,  in  their  effort  to  commit  the 
larceny,  their  taking  it  from  the  floor  was  a 
'^taking  from  the  person."  People  v.  Carroll, 
128  Pac.  4,  6,  20  Cal.  App.  41. 

Taking  "with  intent  te  steal 

Where,  on  a  trial  for  a  violation  of  Pen. 
Code  1895,  §  194,  providing  that,  if  any  per- 
son intrusted  with  money  shall  fraudulently 
convert  the  same,  he  shall  be  punished  as 
therein  prescribed,  the  court  repeatedly  in- 
structed that  the  evidence  must  show,  beyond 
a  reasonable  doubt,  the  "fraudulent  conver- 
sion*' of  the  money  intrusted  to  defendant,  it 
was  not  necessary  to  go  beyond  the  statutory 
definition,  and  further  charge  that  the  con- 
version must  have  been  with  intent  to  steal ; 
a  "fraudulent  conversion,"  in  the  statutory 
definition  of  the  offense,  being  synonymous 
with  "taking  inith  intent  to  steal"  in  ordinary 
larceny.  Hagood  v.  State,  62  S.  B.  641,  644, 
5  Ga.  App.  80. 

TAKIHG  ACCOUNT  OF  STOCK 

"Taking  an  account  of  stock"  is  common- 
ly used  to  denote  ascertainment  and  valua- 
tion of  items  In  an  inventory.  Klpp  v.  Laun, 
131  N.  W.  418,  422,  146  Wis.  591. 

TAKING  APPEAIi 

The  "taking  of  an  appeal"  is  a  matter 
of  procedure,  and  consists  in  taking  the  statu- 


tory steps  to  transfer  the  case  to  a  higher 
court ;  and  it  can  only  be  taken  when  allow- 
ed by  law.  Stutsman  v.  City  of  Cheyenne, 
113  Pac.  322,  824, 18  Wyo.  499. 

Filing  an  appeal  bond  and  obtaining  an 
order  of  the  trial  court  granting  an  appeal 
from  an  appealable  Interlocutory  order  Is  not 
"taking  an  appeal,"  within  the  meaning  of 
Bums'  Ann.  St  Supp.  1906,  §  658;  but  an 
appeal  is  taken  only  when  the  same  is  taken 
by  filing  the  appeal  bond  required,  and  the 
completion  of  all  the  steps  necessary  to  give 
the  app^ate  court  Jurisdiction.  Barney  r. 
Elkhart  County  Trust  Co.,  79  N.  B.  492,  498, 
167  Ind.  505  citing  Elliott's  Appellate  Proced* 
ure,  a  107,  109 ;  Terre  Haute  &  L.  Ry.  Co.  v^ 
Indianapolis  &  N.  W.  Traction  Co.,  78  N.  IL 
661,  663, 167  Ind.  193). 

TAKING  BAIXi 

See  BalL 

TAKING  BT  REPRESENTATION 

Code,  art.  46,  §  19,  provides  that  the  real- 
ty of  an  intestate  who  leaves  no  children 
shall  descend  to  his  brothers  and  sisters  and 
their  descendants  in  equal  degree,  equally. 
Section  21  provides  that  if  no  brother  or 
sister  or  any  descendant  be  living  then  it 
shall  descend  to  the  father,  if  living,  and  if 
not  to  the  mother,  and  if  no  mother  be  living 
then  to  the  grandfather  on  the  part  of  the 
father,  and  if  no  such  grandfather  living  then 
to  the  descendants  of  such  grandfather. 
Section  27  provides  that  in  the  descending 
or  collateral  line  children  of  deceased  parents 
shall  by  representation  be  considered  in  the 
same  degree  as  the  parent  would  have  been 
if  living,  but  that  there  shall  be  no  repre- 
sentation admitted  among  collaterals  after 
brothers'  and  sisters'  children.  Held  that, 
where  an  intestate  left  no  nearer  relatives, 
grandnieces  took  to  the  exclusion  of  first 
cousins;  the  expression  "taking  by  represen- 
tation" being  altogether  different  from  "tak- 
ing by  inheritance,"  and  applying  only  when 
parties  seek  to  be  considered  in  the  same 
degree  as  a  deceased  parent  would  have 
been,  if  living.  Hoffman  v.  Watson,  72  AtL* 
479,  782,  109  Md.  532. 

TAKING  BT  THE  SEIXER 

The  taking  of  property  sold  upon  condi- 
tion by  a  marshal  in  replevin  at  the  suit  of 
the  seller  was  not  a  "taking  by  the  seller," 
within  Lien  Law  (Laws  1897,  p.  541,  c  418> 
§  116,  requiring  a  seller  on  condition  to  re- 
tain the  property  for  30  days  on  retaking  It, 
to  enable  the  buyer  to  comply  with  the  con- 
tract; the  taking  by  the  marshal  placing 
the  property  in  custodia  legis.  Sigal  ▼. 
Frank  E.  Hatch  Co.,  113  N.  Y.  Supp.  818, 
61  Misc.  Rep.  332. 

TAKING  ORDERS 

Whether  denominated  "taking  an  order" 
or  "making  a  contract"  of  sale  is  merely  a 
different  way  of  characterizing  the  transac- 
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tlon  described  In  an  Information  for  violation 
of  the  liquor  law  forbidding  any  person  to 
take  or  receive  an  order  or  to  contract  for  the 
sale  of  intoxicating  liquor  with  any  person 
In  the  state.  Taking  an  order  is  In  sub- 
stance the  making  of  an  executory  contract 
of  sale,  and  the  making  of  a  contract  for 
the  sale  of  Intoxicating  liquor  would  be  es- 
tablished by  proof  that  an  order  therefor 
was  taken.  The  words  "did  then  and  there 
contract  for  a  sale"  do  not  refer  to  a  com- 
pleted sale,  but  to  a  sale  agreed  on  only,  and 
in  this  sense  there  is  no  substantial  differ- 
ence between  that  transaction  and  "taking  an 
order."  State  v.  Sherman,  107  Pac.  33,  35, 
81  Kan.  874, 135  Am.  St.  Rep.  403. 

The  phrase  "taking  orders,"  as  used  In 
Sess.  Laws  1901,  p.  155,  §  8,  declaring  that 
the  act  shall  not  apply  to  runners  traveling 
for  wholesale  houses  and  taking  orders,  does 
not  contemplate  that  the  runner  shall  have 
the  goods  with  him  at  the  time  of  the  sale 
and  deliver  them,  but  in  the  common  accepta- 
tion of  the  phrase  the  agent  or  runner  sells 
the  goods  by  sample,  taking  orders  therefor, 
and  thereafter  delivers  the  goods.  In  re 
Abel,  77  Pac.  621,  622,  10  Idaho,  288. 

TAKING  POSSESSION 

A  factor  has  no  lien  upon  the  goods  of 
the  principal  unless  he  holds  possession  of 
the  goods,  and  hence  a  factor  acquired  no 
lien  on  the  product  of  a  mill  under  a  con- 
tract whereby  the  factor  was  to  have  exclu- 
sive sale  of  its  products  at  a  stipulated  com- 
mission and  was  to  advance  75  per  cent  of 
the  net  cash  value  of  the  goods  on  hand 
stored  in  mill  and  under  which  the  factor  ad- 
vanced money.  The  act  of  the  factor's  agent, 
who  visited  the  mill  with  the  mill  president 
and  superintendent  and  took  an  inventory  of 
all  the  cloth  on  the  looms  and  in  the  base- 
ment and  warehouse  and  stated  that  he  took 
possession  of  it  as  the  property  of  the  factor 
and  appointed  the  superintendent  as  its 
agent  to  take  charge  of  the  cloth,  where  the 
president  did  not  give  his  consent  to  the 
taking  of  the  cloth,  which  remained  in  its 
former  position,  and  the  superintendent  had 
no  authority  to  transfer  possession  thereof 
to  a  stranger,  did  not  amount  to  a  "taking 
possession"  of  the  cloth  by  the  factor  so  as 
to  give  it  a  lien.  Garrison  v.  Vermont  Mills, 
68  S.  E.  142, 143,  152  N.  C.  643. 

TAKING  TESTIMONT 

In  a  constitutional  sense,  the  viewing  b^ 
the  jury  of  the  place  of  the  crime  is  not  the 
"taking  of  testimony."  State  v.  Suber,  71  S. 
E.  466,  468,  89  S.  C.  100. 

TAKING  WATERS 

Under  St  1886,  c.  240,  §  2,  authorizing  a 
"taking"  of  the  waters  of  Knowles'  brook, 
and  a  purchase  of  all  land  necessary  for  the 
preservation  and  purity  of  such  waters  for 
the  water  supply  of  a  town,  land  may  be 


purchased  with  the  expectation  of  obtaining 
the  waters  of  Knowles'  brook  by  percolation 
into  wells  on  the  land  without  "taking"  the 
brook.  Inhabitants  of  Stoughton  v.  Paul, 
53  N.  E.  272,  173  Mass.  148  (citing  and  ex- 
plaining Bailey  v.  Inhabitants  of  Wobum, 
126  Mass.  416,  418,  419,  and  citing  Hollings- 
worth  &  Vose  'Co.  v.  Foxborough  Water  Sup- 
ply Dist,  42  N.  E.  574,  165  Mass.  186,  188). 

St  1846,  c.  167,  authorized  the  dty  of 
Boston  to  take  the  water  of  Long  pond, 
etc.,  and  the  water  which  may  flow  into  and 
from  it,  and  any  other  ponds  or  streams 
within  the  distance  of  four  miles  from  said 
Long  pond,  and  any  water  rights  connected 
therewith,  and  also  to  take  land  around  the 
margin  of  Long  pond  and  all  land  necessary 
to  construct  reservoirs,  etc.  Section  6  pro- 
vided that  the  city  should  be  liable  for  all 
damages  that  should  be  sustained  by  any 
persons  in  their  property  by  "taking  of  any 
land,  water,  or  water  rights,"  or  by  the  con- 
structing of  any  aqueducts,  etc.,  and  if  the 
owner  of  any  "land,  water,  or  water  rights** 
shall  not  agree  with  the  city  on  the  damages, 
he  may  apply  by  petition  for  the  assessment 
of  his  damages  at  any  time  within  three 
years  from  the  "taking  of  said  land,  water, 
or  water  rights."  Section  8  provided  that  **no 
application  shall  be  made  to  the  court,  for 
the  assessment  of  damages  for  the  taking  of 
any  water  rights,  until  the  water  shall  be 
actually  withdrawn  or  diverted  by  the  said 
city  under  the  authority  of  this  act;  and 
any  person  or  corporation,  whose  water 
rights  may  be  thus  taken  and  affected,  may 
make  bis  application  aforesaid,  at  any  time 
within  three  years  from  the  time  when  the 
waters  shall  be  first  actually  withdrawn  oi^ 
diverted  as  aforesaid."  It  was  held  that  it 
was  not  entirely  clear  what  is  meant  by  the 
distinction  between  the  "taking"  of  water 
and  the  "taking"  of  water  rights,  but  it  was 
suggested  that,  in  general,  the  taking. of  a 
pond  or  stream  with  the  water  In  it  is  a 
taking  of  the  land  and  of  the  water  of  the 
proprietors  of  the  pond  or  stream  where  the 
taking  is  made,  and  is  also  a  taking  of  the 
water  rights  of  such  other  persons  as  have 
the  right  to  use  the  water  elsewhere,  such  as 
lower  proprietors  on  a  stream,  and  that  it 
was  plain,  however,  whatever  the  distinction 
might  be,  that  under  the  statute,  when  what 
is  called  "land"  or  "water"  is  taken  the  peti- 
tion must  be  filed  within  three  years  from 
the  taking,  and  that  when  what  a#e  called 
"water  rights"  are  taken  the  petition  must 
be  filed  within  three  years  from  the  time  the 
water  is  actually  withdrawn  or  diverted,  and 
that  this  implied  that  what  is  caUed  "taking" 
of  water  rights  is  a  taking  for  the  purpose  of 
ultimately  withdrawing  or  diverting  the 
water  for  the  use  of  the  city.  Dwi^ht  Print- 
ing Co.  V.  City  of  Boston,  41  N.  E.  285,  164 
Mass.  247. 

The  taking  of  a  deed  of  land  on  a  brook, 
with  the  right  to  lay  a  pipe  and  construct  an 
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aqueduct,  the  erection  of  a  dam  and  tbe  con- 
Btroction  of  a  reeervoir  on  tbe  brook,  and  tbe 
diversion  of  its  water  into  a  10-incb  main  for 
use  by  tbe  inhabitants  of  tbe  city  of  Pitts- 
field,  baying  been  done  professedly  under,  tbe 
autbority  of  St  1892,  p.  164,  c.  185,  providing 
for  an  additional  water  supply  for  tbe  city  of 
Plttsfield,  are  a  "taking  of  water,"  witbin 
tbe  meaning  of  tbat  act.  Bryant  v.  City  of 
Plttsfield,  85  N.  E.  739,  740,  199  Mass.  530. 

TAKING  WITHOUT  BUE  PROCESS 

Deductions  from  tbe  montbly  salaries  of 
persons  boldlng  positions  under  tbe  scbool 
law  autborized  by  P.  L.  1907,  p.  371,  §  219, 
to  form  tbe  Teacbers*  Retirement  Fund,  do 
not  constitute  tbe  ''taking**  of  property  wltb- 
out  due  process  of  law;  tbe  salary  to  be  paid 
being  tbe  net  amount,  and  not  tbe  gross 
amounts,  In  computing  sucb  deduction.  Allen 
V.  Board  of  Education  of  City  of  Passaic,  79 
Atl.  101,  103,  81  N.  J.  Law,  135. 

Balilnger's  Ann.  Codes  &  St.  §  6371,  pro- 
viding for  tbe  appointment  of  an  agent  for 
absent  beirs  to  take  charge  of  tbe  estate  for 
tbelr  benefit,  section  6372,  providing  for  his 
bond,  section  6373,  providing  tbat,  when  tbe 
estate  sball  remain  in  tbe  agent's  bands  un- 
claimed for  one  year,  it  shall  be  sold  under 
order  of  tbe  court,  and  tbe  proceeds,  less 
costs,  be  paid  into  tbe  county  treasury,  sec- 
tion 6374,  relating  to  liability  on  the  agent's 
bond,  and  section  6375,  relating  to  payment 
of  tbe  proceeds  of  tbe  sale  to  tbe  owner,  are 
not  violative  of  Const.  U.  S.  Amend.  14,  pro- 
viding that  property  shall  not  be  taken  with- 
out due  process  of  law,  since  tbe  proceedings 
by  which  an  heir  acquires  an  inheritance  is 
not  a  "taking**  of  bis  property,  though  it  may 
be  sold  without  bis  will,  as,  while  the  legal 
title  may  vest  in  heirs  immediately  upon  the 
ancestor's  death,  it  vests  subject  to  adminis- 
tration under  the  direct  provisions  of  Bal- 
linger*s  Ann.  Codes  &  St.  §  4640,  so  that  the 
title  may  be  divested  by  administration. 
Bickford  v.  Stewart,  104  Pac.  263,  265,  55 
Wash.  278,  34  L.  R.  A.  (N.  S.)  623,  628. 

Tbe  levying  of  a  special  assessment  for 
local  improvement  does  not  constitute  "tak- 
ing" of  property  without  due  process  of  law. 
Riley  v.  Carrico,  110  Paa  738,  739,  27  Okl. 
33. 

While  a  statute  of  a  state  requiring  a 
railroad  company  to  transport  a  particular 
commodity  witbin  the  state  for  less  than 
cost  does  not  involve  tbe  "taking"  of  prop- 
erty without  due  process  of  law  witbin  tbe 
prohibition  of  tbe  fourteenth  amendment  of 
tbe  United  States  Constitution,  so  long  as 
tbe  railroad  company  obtains  a  fair  revenue 
from  the  whole  of  its  instrastate  business, 
it  does  not  follow  that  such  a  rate  to  be  un- 
*reasonable  and  unjust  within  Const,  art.  284, 
giving  authority  to  tbe  Railroad  Commission 
to  fix  reasonable  and  Just  rates  for  railroads 
must  also  be  obnoxious  to  tbe  fourteenth 
amendment.    Morgan's  Louisiana  &  T.  R^  & 


S.  S.  Co.  T.  Railroad  Commission  of  Lou- 
isiana, 53  South  890,  901,  127  La.  636. 

Any  destruction,  interruption,  or  depriva- 
tion of  the  usual  and  ordinary  use  of  prop- 
erty amounts  to  a  "taking"  without  due  pro- 
cess of  law.  In  violation  of  tbe  Constitution. 
Knowles  v.  New  Sweden  Irr.  Dist.,  101  Pac. 
81,  m,  16  Idaho,  217. 

TALK 

See  Cross-Talk. 

TALKED  WITH 

To  say  that  a  layman  "talked  with"  a 
physician  when  be  obtained  medicine  from 
him  meant  tbe  same  thing  as  saying  that  he 
"consulted"  the  physician.  In  an  action  on 
an  insurance  policy,  tbe  insurer  defended  on 
tbe  ground  tbat  a  warranty  in  tbe  applica- 
tion tbat  the  insured  had  not  consulted  a 
physician  for  a  certain  length  of  time  be- 
fore bis  application  was  untrue.  An  in- 
struction, requested  by  tbe  defendant,  was 
that  if  the  insured  talked  with  a  doctor  with 
regard  to  his  health,  and  if  tbe  doctor  gave 
the  insured  certain  medicine  for  some  ail- 
ment, the  verdict  should  be  for  the  defend- 
ant. Before  giving  tbe  instruction  the  court 
changed  the  words  "talked  with"  to  "con- 
sulted." Held,  that  this  change  was  not  im- 
proper. Winn  V.  Modern  Woodmen  of  Amer- 
ica, 137  S.  W.  292,  295,  157  Mo.  App.  1. 

TAMPERING  WITH  A  WITNESS 

"But  tbe  phrase  'tampering  with  a  wit- 
ness' is  only  the  name  for  tbe  offense  defined 
by  statute  as  being  committed,  *\t  any  person 
shall  willfully  or  corruptly  •••  en- 
deavor to  binder  or  prevent  any  person  from 
appearing  •  •  •  as  a  witness,  or  from 
giving  evidence  in  any  action  or  proceeding 
with  intent  thereby  to  obstruct  the  course  of  * 
Justice.'  The  offense  is  committed  by  en- 
deavoring to*  prevent  any  person,  whether 
subpoenaed  as  a  witness  or  not,  from  appear- 
ing and  giving  evidence.  Defendant  was  guilty 
of  the  offense  described  in  tbe  statute,  if  be 
willfully  and  corruptly  endeavored  to  prevent 
another  from  appearing  as  a  witness,  or  from 
giving  evidence,  with  intent  to  obstruct  the 
course  of  Justice."  State  v.  Brlnggold,  82 
Pa^p  132,  135,  40  Wash.  12,  5  Ann.  Cas.  716. 

TANGIBLE  OR  INTANGIBLE  PROP- 
ERTY 

St  1891,  c  425,  §  1,  providing  for  a  col- 
lateral legacy  tax  on  property  within  the 
commonwealth,  whether  "tangible  or  intangi- 
ble," applies  to  real  estate  within  the  state, 
and  cash  bonds  of  railroad  companies  of 
other  states,  and  bonds  of  the  United  States, 
when  held  or  deposited  within  the  state.  Cal- 
lahan V.  Woodbridge,  51  N.  E.  170,  177.  171 
Mass.  595  (citing  and  adopting  In  re  Whit- 
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Ing's  Estate,  44  N.  B.  715,  150  N.  Y.  27,  84 
L.  R.  A.  232,  55  Am.  St  Rep.  640;  In  re 
Houdayer's  Estate,  44  N.  E.  718,  150  N.  Y.  37, 
34  L.  R.  A.  235,  55  Am.  St  Rep.  642;  State 
r.  Dalrymple,  17  Atl.  82,  70  Md.  294,  3  L.  R. 
A.  372;  Alvany  v.  PoweU,  55  N.  a  51). 

TANGIBIiE  PROPEBTT 

Other  tangible  property,  see  Other. 

The  taxable  property  in  the  state  of 
Kentucky  may  be  divided  into  tangible  and 
intangible.  **Tangible  property"  may  Itself 
be  divided  into  that  owned  by  steam  railroad 
corporations,  distilled  spirits,  and  all  other 
tangible  property.  The  tangible  property,  In 
addition  to  that  of  steam  railroad  cori)ora- 
tions  and  distilled  spirits,  consists  of  three 
classes,  to  wit,  lands,  town  lots,  and  person- 
alty. Personalty  is  divided  into  that  sub- 
ject to  equalization  and  that  not  so  subject ; 
that  not  so  subject  consisting  of  cash,  ac- 
counts, notes,  bonds,  and  stocks.  Louisville 
i  N.  R.  Go.  T.  Coulter,  131  Fed.  282,  284. 

••Tangible  property"  is  that  which  is 
capable  of  being  possessed  or  realized,  which 
is  readily  apprehensible  by  the  mind,  and  is 
real,  substantial,  and  evident  A  contract 
for  the  sale  or  realty,  containing  an  unquali- 
fied promise  to  pay,  and  on  which  the  pur- 
chaser promises  to  pay,  a  remainder  of  the 
purchase  price  at  a  certain  time,  the  seller 
holding  the  legal  title  as  security  for  the 
fulfillment  of  such  promise,  creates  a  debt 
from  the  purchaser  to  the  seller  which  is 
**tangible"  personal  property,  and  therefore 
taxable  notwithstanding  a  provision  for  a 
forfeiture  upon  a  failure  to  pay  the  remain- 
der of  the  purchase  price.  Williams  v.  Board 
of  Comers  of  Osage  County,  114  Pac.  858,  859, 
84  Kan.  508,  34  L.  R.  A.  (N.  S.)  1221  (quoting 
and  adopting  the  definitions  in  Gen.  St  1909, 
,   I  9215,  and  Webst  New  Int  Diet). 

Tax  Law  (Consol.  Laws  1909,  c.  60,  |  260, 
provides  that  in  determining*  the  separate 
values  of  the  property  within  and  without 
the  state  covered  by  a  mortgage,  for  the  pur- 
pose of  ascertaining  the  proportion  of  the  in- 
debtedness secured  by  the  mortgage  taxable 
thereunder,  the  State  Board  of  Tax  Commis- 
sioners shall  consider  only  the  value  of  ''tan- 
gible property"  covered  by  each  mortgage; 
section  250  provides  that  "real  property'^j^ind 
**real  estate"  shall  include  everything  a  con- 
veyance or  mortgage  of  which  can  be  re- 
corded as  a  conveyance  or  mortgage  of  real 
property;  section  253  provides  that  a  tax  is 
imposed  upon  the  principal  debt,  which  un- 
der any  contingency,  may  be  secured  by  a 
mortgage  on  real  property  situated  In  the 
state ;  and  Real  Property  Law  (Consol.  Laws 
1909,  c.  50)  §§  33,  290,  291,  declares  estates 
for  years  to  be  chattels  real,  and  that  leases, 
excepting  a  lease  not  exce:  ding  three  years, 
can  be  recorded.  Held,  that  real  property 
was  **tangible  property,"  and  that  in  deter- 
mining the  proportion  of  such  a  mortgage  of 


real  property  to  he  taxed  tiie  yalue  of  dM 
mortgagor's  leashold  Interests  in  property 
without  the  state  was  to  be  regarded  as  "tan- 
gible property."  People  ex  rel.  American  Ice 
Co..  V.  State  Board  of  Tax  Com*ra,  188  N.  T. 
Supp.  344,  349, 158  App.  Dlv.  532. 

TANK 

See  Expansion  Tank;  Septic  Tank, 

A  tank  of  any  kind,  as  defined  by  Web- 
ster is  "an  artificial  receptacle  for  liquids;  a 
large  basin  or  cistern."  As  used  in  a  statute 
imposing  a  tax  on  each  oil  depot  in  the 
state,  wherein  petroleum  or  other  oils  are 
stored  in  bulk  or  tank,  the  word  "tank"  is 
to  be  construed  as  referring  to  oils  stored  in 
large  oil  tanks  holding  hundreds  or  thou- 
sands of  barrels  of  oil,  which  are  in  com- 
mon use,  and  not  to  oils  stored  in  barrels 
in  warehouses  or  sheds.  Standard  Oil  Co. 
V.  Commonwealth,  82  S.  W.  1020,  1022,  119 
Ky.  75. 

TANK  BASIS 

See  Buyers'  Tank  Basis, 

TANKAGE 

See  Garbage  Tankaga 

TANNIN  OR  TANNIC  ACID 

Extract  of  nutgalls,  containing  a  consid- 
erable percentage  of  tannic  acid,  which  can 
be  obtained  therefrom  In  its  commercial  form 
only  by  a  long  series  of  chemical  combina- 
tions and  precipitations,  held  not  to  be  suffi- 
ciently "similar  In  material"  to  "tannin  or 
tannic  acid"  as  to  be  dutiable  at  the  rate  ap- 
plicable to  those  materials,  by  virtue  of  the 
similitude  clause  in  the  Tariff  Act  of  1S97. 
W.  N.  Proctor  &  Co.  v.  United  States,  139 
Fed.  586;  United  States  v.  W.  N.  Proctor  & 
Co.,  145  Fed.  126,  131,  76  a  a  A.  96. 

TANTAMOUNT 

Where  it  would  have  been  proper  to  have 
Instructed  that  silence  in  a  h3'potbetical  case 
stated  was  in  the  nature  of  an  admission,  a 
charge  that  it  was  "tantamount*/  to  an  ad- 
mission was  substantially  correct;  the  differ- 
ence in  meaning  between  the  two  expressions 
being  very  slight,  and  any  inaccuracy  being 
eliminated  when  the  jury  were  told  that,  if 
they  found  the  facts  as  contended  by  the 
commonwealth,  they  would  give  to  such  facts 
such  weight  as  they  considered  them  entitled 
to.  Commonwealth  v.  McCabe,  39  K  B.  777, 
779,  163  Mass.  98. 

TAP 

A  contract  to  famish  wat^  for  iraUie 
purposes  contained  this  clause:  *'Said  first 
party  agrees  to  furnish  water  at  its  mains, 
without  extra  charge,  for  the  following  mn* 
nicipal     purposes:    •    •    «    For     eighteen 
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(18)  taps  or  flaucets,  in  compntliig  which  each 
orifice  beyond  the  main  shall  be  counted  as 
one  tap,  except  that  in  the  town  hall  and  In 
schoolhouses  one  faucet  may  be  connected 
with  all  the  water-closets  and  urinals  in 
any  one  building."  In  addition  to  the  wa- 
ter charged  in  the  account  annexed,  plaintiff 
has  for  many  years  furnished  without  charge 
water  for  the  city  hall  with  thirteen  sepa- 
rate taps  or  faucets,  for  the  city  farm  with 
six  faucets,  and  for  the  city  farm  stable  with 
one  faucet;  each  building  being  connected 
with  the  main  by  one  serYlce  pipe.  The 
plumbing  for  each  water-closet  and  tor  the 
urinal  in  the  town  hall  is  entirely  separate 
and  distinct  from  tti&t  of  each  other.  Held, 
that  each  of  these  faucets  was  an  orifice  be- 
yond the  main  and  must  be  counted  as  one 
••tap."  Public  Works  Co.  v.  City  of  Old 
Town,  66  AU.  723,  724,  1Q2  Me.  806. 

TAFFIICO  HOI.E  . 

In  the  open-hearth  furnaces  in  an  iron 
mill  in  which  iron  is  melted  is  a  channel 
with  an  opening  at  the  bottom  called  a  "tap- 
ping hole,"  through  which  the  molten  metal 
Is  drawn  or  let  out  of  the  furnace.  Illinois 
Steel  Go.  y.  Coffey,  68  N.  E.  751,  205  111.  206. 

TAPE 

Narrow  woven  cotton  strips  bearing 
**featherstltch"  or  **herrlngbone"  ornamenta- 
tion, used  largely  for  binding  seams,  but  com- 
mercially known  as  ''featherstitch  braids"  at 
and  prior  to  the  enactment  of  Tariff  Act  July 
24,  1897  (30  Stat  181,  c.  11,  U.  S.  Comp.  St 
1901,  p.  1662),  which  shifted  braids  from  the 
lower  duty  of  the  notions  schedule  (para- 
graph 320)  to  the  higher  duty  of  the  trim- 
mings schedule  (paragraph  339),  without  any 
change  of  phraseology  to  indicate  that  it  was 
the  purpose  to  depart  from  the  settled  com- 
mercial meaning  of  the  word  ••braids,"  must 
be  deemed  dutiable  at  60  per  cent  under  the 
trimmings  schedule,  as  cotton  braids,  and  not 
at  45  per  cent  under  the  notions  schedule,  as 
•^bindings"  or  as  ''tapes,"  especially  in  view 
of  the  settled  administrative  construction  to 
such  effect.  United  States  v.  Baruch,  32 
Sup.  Ct  306,  223  U.  S.  191,  56  L.  Ed.  399. 


A  claim  of  a  reissued  patent  of  "a  cam- 
era having  a  single  stationary  lens"  is  the 
same  as  a  claim  in  the  original  patent  of  "a 
single  camera,"  and  a  "single  sensitized  tape 
film"  is  "a  tape  film."  Edison  v.  American 
Mutoscope  &  Blograph  Co.,  144  Fed.  121,  123. 

TAPS  FUSE 

There  are  two  kinds  of  fuse  in  use  in 
mines,  known  as  "tape  fuse"  and  "string 
fuse,"  distinguished  outwardly  by  their  cov- 
erings ;  the  tape  fuse  being  wound  with  tape, 
and  the  string  fuse  with  string.  The  in- 
terior portion  of  the  tape  fuse  consisted  of 
a  thread  of  cotton  and  a  train  of  fine  black 


powder  extending  through  its  entire  length, 
incased  and  inclosed  by  jute  thread.  In 
the  string  fuse  the  jute  thread  which  formed 
the  immediate  covering  of  the  powder  train 
was  indosed  by  gutta  percha,  while  the  cor- 
responding covering  of  the  double  tape  fuse 
was  a  preparation  of  coal  pitch*  Wilta  v. 
Interstate  Iron  Oa,  115  N.  W.  169,  170,  103 
Minn.  308, 16  L.  B.  A.  (N.  S.)  128. 

TAPIOCA 

"The  merchandise  [tapioca  flour],  though 
entered  at  the  custom  house  at  San  Fran- 
cisco by  the  importers  under  various  names, 
such  as  tapioca,  sago,  and  root  flour,  is  all 
the  same  substance,  viz.,  the  starch  grains 
contained  in  and  derived  from  the  root  bo- 
tanically  known  as  'Jatropha  manlhot'  In 
the  West  Indies  the  root  Is  known  as  'cas- 
sava' or  'manioc';  in  Brazil  as  'mandloc'; 
but  all  these  names  indicate  the  same  thing, 
without  change  of  condition  or  character. 
There  are  two  varieties  of  the  root,  one  of 
which  is  very  poisonous,  and  both  varieties 
contain  a  large  portion  of  stardi.  The  starchy 
substance  constituting  the  Importations  in- 
volved in  this  controversy  consists  of  the 
starch  grains  obtained  from  the  manihot  root 
by  washing,  scraping,  and  grating,  or  disin- 
tegrating it  into  pulp,  which  in  the  poisonous 
variety  is  submitted  to  pressure  so  as  to 
separate  therefrom  the  deleterious  juices. 
The  starch  grains  settle  and  the  juice  is  sub- 
quently  decanted,  leaving  as  a  deposit  a 
powder,  which,  after  repeated  washings  with 
cold  water  and  after  being  dried*  is  nearly 
pure  starch*  and  is  insoluble  in  c^d  water. 
This  is  the  substance  in  controversy.  If 
sufficient  heat  and  motiiw  are  afterwards  ap- 
plied to  this  substance,  a  mechanical  change 
takes  place.  The  grains  become  fractured 
and  thereby  agglutinated.  The  latter  sub- 
stance is  partly  soluble  in  cold  water,  and  is 
the  granulated  tapioca  known  as  'pearl'  and 
'flake'  tapioca  of  commerce.  The  Importa- 
tions in  question  are  from  China,  and  are 
made  chiefly  for  the  purpose  of  supplying 
Chinese  laundrymen,  who  use  the  flour  as  a 
starch  and  to  a  slight  extent  for  food  pur- 
poses. Its  use  for  starch  purposes  in  the 
laundry  is,  however,  limited  to  the  Chinese, 
except  that  in  some  instances  in  San  Fran- 
cisco it  is  so  used  in  their  business  by  white 
laundrymen  by  mixing  it  with  wheat  or  corn 
8tar<^.  Wheat  and  com  and  potato  starch 
are  the  starches  commonly  used  in  the  United 
States.  Tapioca  flour  is  also  used  in  the 
Eastern  states  by  calico  printers  and  carpet 
manufacturers  to  thicken  colors,  and  in  the 
manufacture  of  a  substitute  for  gum  arabio 
and  other  gums.  It  is  also  sometimes  used 
for  sizing  cotton  goods,  and  in  addition  as 
an  adulterant  in  the  manufacture  of  candy 
and  other  articles.  Among  the  white  people 
dealing  with  the  Chinese  on  the  Pacific  Coast 
the  substance  in  question  is  commonly  known 
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as  'Chinese  starch.'  In  the  general  Import- 
ing markets  of  the  United  States  it  is  com- 
mercially known  as  'tapioca  flour/  and  in 
those  markets  the  term  'tapioca'  includes 
that  article  in  three  forms,  viz.,  flake  tapioca, 
pearl  tapioca,  and  tapioca  flour.  The  sub- 
stance in  question  is  not  imported  into  San 
Francisco  by  others  than  Chinese."  Chew 
Hing  Lung  &,  Co.  v.  Wise,  20  Sup.  Ct  320, 
176  U.  S.  157,  ito,  44  L.  Ed.  412. 

TARGET 

See  Switch  Target 

TARIFF  . 

See  Proportional  Tariff, 

TARIFF  ACT 

See  Articles  Within  Tariff  Act 

TARIFF  RATE 

''Tariff  rate"  can  mean  nothing  but  a 
regular  schedule  rate  as  distinguished  from  a 
"special  rate,"  though  common  carriers  may 
have  two  special  rates  applicable  to  ship- 
ments of  a  given  class  of  property.  A  ship- 
ping contract,  reciting  that  the  charge  for 
transportation  was  at  the  tariff  rate,  is  a 
contract  for  the  rate  charged  for  shipment 
under  a  nonrelease  contract,  though  it  also 
recites  that  the  rate  is  less  than  the  rate 
charged  for  shipment  at  the  carrier's  risk. 
Holland  v.  Chicago,  R.  I.  &  P.  Ry,  Co.,  123 
S.  W.  987,  993,  139  Mo.  App.  702.  , 

When  a  shipi)er's  contract  recites  that 
the  rate  charged  is  the  "tariff  rate,"  it  is  to 
be  construed  as  the  highest  rate  a  carrier  can 
charge,  and  such  a  recital  will  control  over 
a  recital  that  the  rate  was  less  than  the 
rate  charged  for  shipments  at  the  carrier's 
risk.  McElvain  v.  St.  Louis  ft  S.  F.  R.  Co., 
131  S.  W.  736,  744,  151  Mo.  App.  126. 

TAVERN 

While  an  inn  or  "tavern"  is  something 
more  than  a  place  where  liquor  is  sold,  it 
cannot  be  questioned  that  the  most  striking 
feature  of  the  license  to  keep  an  Inn  or 
tavern  under  the  Inns  and  Tavern  Act  is  the 
right  It  gives  to  sell  spirituous  liquors.  Con- 
over  V.  Gregson,  60  Atl.  31,  32,  72  N.  J.  Law, 
103. 

Inn  or  botel  aynonymons 

There  is  no  legal  distinction  between  an 
•Inn,"  or  **tavern,"  and  a  "hotel";  but,  if 
there  be  such,  there  is  no  practical  difference 
between  them,  such  as  would  render  regula- 
tions imposed  by  Act  N.  J.,  April  13, 1906,  §  4, 
commonly  known  as  the  "Bishop's  Law"  (P. 
L.  p.  203),  subjecting  inns  and  taverns  and 
hotols  to  the  restrictions  mentioned  in  the 
section,  unless  such  inns  and  taverns  have 
at  least  ten  spare  rooms  and  beds  for  the 
accommodation  of  boarders,  transients,  and 
travelers,  necessary  and  appropriate  in  the 


case  of  small  hotels,  and  not  in  the  case  of 
such  inns  or  taverns.  The  section,  there- 
fore, means  that  all  inns,  taverns,  and  hotels, 
unless  they  have  at  least  ten  spare  rooms  and 
beds  for  the  accommodation  of  boarders,  tran- 
sients, and  travelers,  are  subject  to  the  re- 
strictions. Meehan  v.  Board  of  Bxdae  Com'rs 
of  Jersey  City,  70  AU.  363,  365,  75  N.  J.  Law, 
557. 

TAVERN  KEEPER 

One  may  be  a  bona  fide  "tavern  keeper," 
notwithstanding  the  receipts  from  the  bar  are 
larger  than  those  from  the  tavern  proper. 
Schneider  v.  Commonwealth  (Ky.)  Ill  S.  W. 
303,  304,  20  L.  IL  A.  (N.  S.)  107. 

TAX— TAXATION 

See  Back  Taxes ;  Business  Tax ;  Collat- 
eral Inheritance  Tax;  County  Tax; 
Direct  Tax ;  Double  Taxation;  Dupli- 
cate Taxation;  Equal  and  Uniform 
Taxation ;  Excessive  Tax ;  Exemption 
(From  Taxation);  Franchise  Tax; 
General  Tax;  Graduated  Tax;  Gross 
Earnings  Tax;  Improvement  Fund 
Tax;  Inheritance  Tax;  Legacy  Tax; 
Levee  Tax;  License,  Regulate,  and 
Tax ;  License  Tax ;  Lineal  Inheritance 
Tax;  Mulct  Taxes;  Occupation  Tax; 
Octroi  Tax;  Ordinary  Tax;  Paid 
Tax;  Payment  of  Taxes;  Poll  Tax; 
Privilege  Tax ;  Progressive  Tax;  Prop- 
erty Tax;  Public  Tax;  Raise  Money 
by  Taxes  or  Assessment;  Road  and 
Bridge  Tax ;  Road  Tax ;  Same  Taxes; 
Sinking  Fund  Tax;  Special  Tax; 
State  Tax;  Succession  Tax;  Suit  for 
Taxes;  Time  for  Collection  of  Taxes; 
Uniform  Rule  of  Taxation;  Uniform 
Taxation;    Unpaid  Tax. 

All  other  taxes,  see  All  Other. 

Discharge  of  tax,  see  Discharge. 

Escaped  taxation,  see  Escape.  , 

Excise  tax,  see  Excise. 

In  lieu  of  taxes,  see  In  Lieu  of« 

Levy  of  taxes,  see  Levy. 

Registered  taxes  as  municipal  daim,  see 
Municipal  Claim. 

Subject  to  taxes,  see  Subject  to. 

Voluntary  payment  of,  see  Voluiitary 
Payment. 

See,  also.  Assess;   Assessment. 

The  crucial  attributes  of  a  "tax"  are  that 
it  is  a  toll  upon  property  without  the  con- 
sent of  the  owner,  and  the  money  secured  is 
to  be  applied  toward  governmental  expenses 
of  the  body  politic  for  whose  benefit  the  im- 
position is  to  be  made.  Heerr^-agen  v.  Cross- 
town  St.  Ry.  Co.,  80  N.  Y.  Supp.  218,  225,  90 
App.  Div.  275. 

A  '*tax"  is  a  pecuniary  burden  imposed 
for  the  support  of  the  government  City  of 
Savannah  v.  Cooper,  63  S.  E.  138, 140. 131  Ga. 
670. 
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''•A  tax*  Is  a  rate  or  sum  of  money  as- 
sessed on  the  person  or  property  of  a  citizen 
by  the  governmeiit  for  the  use  of  the  nation 
or  state."  Webster's  Diet.  Taxes  are  bur- 
dens or  charges  imposed  by  the  Legislature 
on  persons  or  property  to  raise  money  for 
public  purposes.  ^Etna  Fire  Ins.  Go.  v.  Jones, 
59  S.  E.  148,  149,  78  S.  C.  445,  13  L.  K.  A.  (N. 
S.)  1147,  125  Am.  St.  Rep.  818. 

A  "tax"  is  a  tribute  on  property  in  re- 
turn for  the  protection  which  the  goyemment 
affords  its  owner.  Buster  &  Jones  v.  Wright, 
82  S.  W.  855,  865,  869,  5  Ind.  T.  404  (citing 
Exchange  Bank  of  Columbus  v.  Hines,  3  Ohio 
St  10;   Desty,  Tax%  53). 

A  **tax"  is  an  enforced  proportional  con- 
tribution levied  upon  persons,  property,  or 
income  for  governmental  needs.  Pittsburgh 
Rys.  Co.  V.  Pittsburgh,  60  Atl.  1077,  1079,  211 
Pa.  479. 

The  word  "taxes"  means  a  charge  levied 
on  person  or  property  to  raise  general  reve- 
nue to  support  the  government.  Brownell 
Improvement  Co.  v.  Nixon,  92  N.  E.  693,  695, 
48  Ind.  App.  195. 

**Tax,"  as  used  in  a  constitutional  pro- 
vision providing  for  the  levy  of  a  tax  as  a 
condition  precedent  to  the  valid  issuance  of 
bonds,  means  a  fixed  rate  of  per  cent,  of  the 
assessed  value  to  be  collected  annually,  with- 
out reference  to  the  amount  that  would  be 
realized  each  year  as  values  might  advance 
or  decline  during  the  life  of  the  bonds.  Pet- 
tibone  V.  West  Chicago  Park  Com'rs,  74  N. 
B3.  387,  392,  215  lU.  304. 

A  "tax"  on  a  dvil  privilege  is  fixed  as  to 
amount  by  the  classification  of  the  persons  or 
subjects  required  to  pay  the  tax,  and  the  Leg- 
islature may  Impose  such  a  tax  and  fix  the 
amount  thereof  and  cliissify  the  subjects  on 
which  the  tax  is  imposed,  so  long  as  the  clas- 
sification is  reasonable.  Pocahontas  Consol. 
Collieries  Co.  v.  Commonwealth,  73  S.  E.  446, 
448, 113  Va.  108. 

"A  'tax*  is  an  exaction  of  sovereignty, 
and  not  somethmg  derivf'd  from  an  agree- 
ment" People  ex  rel.  Nassau  Electric  R.  Co. 
v.  Grout,  103  N.  Y.  Supp.  975,  119  App.  Div. 
130. 

A  "tax"  is  not  a  "punishment"  Muir*s 
Adm'r  v.  City  of  Bardstown,  87  S.  W.  1096, 
1098,  120  Ky.  739. 

A  "tax"  has  been  variously  defined  as  a 
burden,  or  charge  imposed,  or  proportional 
contribution. levied,  by  the  sovereign,  for  the 
support  of  the  government  and  fpr  all  public 
needs  or  purposes.  Louisiana  Ry.  &  Nav.  Co. 
V.  Madere,  50  South.  609, 124  La.  635. 

'The  word  'tax'  is  not  infrequently  used 
in  a  general  sense  as  denoting  a  burden  or 
charge,  and  not  in  the  strict  legal  sense  of 
the  charge  or  burden  imposed  by  the  state 
for  the  purposes  of  revenue  for  its  support." 
People  of  State  of  New  York  ex  rel.  Metro- J 


politan  St.  Ry.  Co.  v.  State  Board  of  Tax 
Comers,  25  Sup.  Ct  705.  712,  199  U.  S.  1,  50 
L.  Ed.  65,  4  Ann.  Cas.  381. 

A  "tax"  is  a  liability  created  by  statute. 
State  V.  Chicago  &  N.  W.  R.  Co.,  112  N.  W. 
515,  520,  132  Wis.  345  (quoting  and  adopting 
definition  in  State  v.  Certain  Lands  in  Red- 
wood County,  42  N.  W.  473,  40  Minn.  512). 

"Taxes"  are  burdens  or  charges  imposed 
by  the  Legislature  on  persons  or  property  to 
raise  money  for  public  purposes.  City  of 
Austin  V.  Nalle,  120  S.  W.  996, 102  Tex.  536. 

"Taxes"  are  enforced  contributions  levied 
for  public  needs,  and  are  the  property  of  the 
citissens  demanded  and  taken  by  the  govern- 
ment to  enable  it  to  discharge  its  functions, 
Hnd  the  needs  of  the  government  constitute 
t>oth  the  occasion  and  the  limitation  of  the 
taxing  power.  Madary  v.  City  of  Fresno,  128 
Pac.  340,  343,  20  Cal.  App.  91. 

•*  'Taxes*  are  defined  to  be  burdens  or 
charges  imposed  by  legislative  authority,  on 
persons  or  property,  to  raise  money  for  pub- 
lic purposes,  or,  more  briefly,  an  imposition 
for  the  supply  of  the  public  treasury."  State 
ex  rel.  Nettelton  Case,  81  Pac.  554,  556,  39 
Wash.  177,  1  L.  R.  A.  (N.  S.)  152,  109  Am. 
St.  Rep.  874. 

Generally  speaking,  a  "tax"  is  a  pecun- 
iary burden  laid  on  individuals  or  property 
for  the  purpose  of  supporting  the  government. 
State  of  New  Jersey  v.  Anderson,  27  Sup.  Ct. 
137,  140,  203  U.  S.  483,  495,  51  U  Ed.  284. 

"  'Taxation'  Is  the  absolute  conversion  of 
private  property  for  pubUc  use,  and  its  valid- 
ity rests  on  the  use."  State  ex  rel.  Consoli- 
dated Stone  Co.  v.  Houser,  104  N.  W.  77,  79, 
125  Wis.  256,  110  Am.  St  Rep.  824  (quoting 
Attorney  General  y.  City  of  Bau  Claire,  37 
Wis.  400,  438). 

Comp.  St  1901,  c.  77,  {  182,  expressly 
defines  a  tax  to  be  "any  tax,  special  assess- 
ments, or  fcosts,  interest,  or  penalty  imposed 
upon  property."  City  of  Omaha  v.  Hodgs- 
kins,  97  N.  W.  346,  347,  70  Neb.  229. 

As  every  one's  tax  is  his  share  of  public 
expense  an  unequal  division  of  that  expense 
is  not  "taxation."  Any  scheme  for  a  dispro- 
portional  division  of  public  expense  is  not 
"taxation."^  "Taxation"  Is  a  division  among 
the  people  of  the  city  of  the  expense  of  their 
own  government  of  themselves — a  division 
made  by  themselves,  through  their  own 
agents  in  pursuance  of  their  original  con- 
tract Thompson  v.  Kidder,  65  Atl.  392,  393, 
74  N.  H.  89,  12  Ann.  Cas.  948  (quoUng  Edes 
V.  Boardman,  58  N.  H.  580,  589). 

"  'Taxation'  is  a  mode  of  raising  revenue 
for  public  purposes  only."  Mayor,  etc.,  of 
Hyattsville  v.  Smith,  66  Atl.  44,  45,  105  Md. 
318  (quoting  and  adopting  People  ex  rel.  De- 
troit &  H.  R.  Co.  V.  Township  Board  of 
Salem,  20  Mich.  452,  4  Am.  Rep.  400). 
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"A  'tax'  is  the  means  by  which  a  bnrden 
primarily  borne  by  the  state  is  transferred  to 
the  citizen.  •  •  «  Three  things  are  essen- 
tial to  a  'tax/  as  that  term  is  understood  by 
our  Constitution:  First,  the  ascertainment 
of  a  sum  certain,  or  that  can  be  rendered  cer- 
tain, to  be  imposed  on  the  collective  body  of 
taxpayers ;  second,  a  legal  imposition  of  that 
sum  as  an  obligation  on  the  collective  body  of 
taxpayers;  third,  an  apportionment  of  such 
sum  among  individual  taxpayers,  so  as  to  as- 
ceitain  the  part  or  share  that  each  should 
bear.  •  •  ♦  The  first  two  acts  above  de- 
scribed, namely,  the  ascertainment  of  a  sum 
to  be  imposed  on  the  collective  body  of  tax- 
payers and  its  imposition  by  a  legislative  dec- 
laration to  that  effect,  are  essentially  legis- 
lative acts,  or  acts  proper  directly  to  the  law- 
making function  of  the  government.  •  •  ♦ 
The  third  act,  namely,  the  apportionment  of 
the  whole  sum  imposed  by  way  of  tax  on  the 
collective  body  of  taxpayers  upon  the  sepa- 
rate individuals  composing  that  body,  is  usu- 
ally an  administrative  act,  performed  under 
specific  statutory  directions,  ascertaining  the 
mode  and  time  of  its  performance."  Rice  ▼. 
Shealey,  50  S.  E.  868,  870,  71  S.  O.  161  (quot- 
ing and  adopting  definition  in  Morton  ▼• 
Comptroller  General,  4  S.  C.  430,  453). 

"The  power  of  'taxation,'  indispensable 
to  the  existence  of  every  civilized  govern- 
ment, is  exercised  upon  the  assumption  of  an 
equivalent  rendered  to  the  taxpayer  in  the 
protection  of  his  person  and  property,  in  add- 
ing to  the  value  of  such  property,  or  in  the 
creation  and  maintenance  of  public  conven- 
iences in  which  he  shares,  such,  for  Instance, 
as  roads,  bridges,  sidewalks,  pavements,  and 
schools  for  the  education  of  his  children.  If 
the  taxing  power  be  in  no  position  to  render 
these  services,  or  otherwise  to  benefit  the  per- 
son or  property  taxed,  and  such  property  be 
wholly  within  the  taxing  power  of  another 
state,  to  which  it  may  be  said  to  owe  an  al- 
legiance, and  to  which  it  looks  for  protection, 
the  taxation  of  such  property  within  the 
domicile  of  the  owner  partakes  rather  of 
the  nature  of  an  extortion  than  a  tax,  and 
has  been  repeatedly  held  by  this  court  to  be 
beyond  the  power  of  the  Legislature,  and  a 
taking  of  property  without  due  process  of 
law."  Due  process  of  law  is  denied  a  Ken- 
tucky corporation  by  a  tax  assessed  under 
the  authority  of  Ey.  St  |  4020,  upon  its  roll- 
ing stock  permanently  located  in  other  states 
and  employed  there  in  the  prosecution  of  its 
business.  Union  Refrigerator  Transit  Co.  v. 
Commonwealth  of  Kentucky,  26  Sup.  Ct  36, 
37,  199  U.  S.  194,  50  L.  Ed.  150,  4  Ann.  Gas. 
403. 

The  power  of  "taxation"  is  the  power  to 
take  from  the  owner  that  which  is  his  to  help 
defray  the  exi)ense  of  the  protection  received 
from  the  government,  and,  if  the  power  is 
illegally  exercised,  it  is  an  invasion  of  pri- 
vate right,  and,  in  the  absence  of  specific  lim- 
itation, the  party  injured  may  resort  to  the 


courts  to  vindicate  his  right  against  4!bo8e 
who  attempt  such  invasion  by  any  form  of 
action  which  he  could  use  against  any  other 
wrongdoer  with  respect  to  the  same  class  of 
injury.  Western  Union  Telegraph  Co.  v. 
Trapp,  186  Fed.  114,  120,  108  C.  a  A.  226. 

AflseMmAnt  for  improTemeiits 

The  assessment  of  benefits  for  local  im* 
provements  has  never  been  regarded  as  t 
"tax,"  or  termed  such  in  legislative  proceed- 
ings in  our  public  or  private  laws,  or  In  popu- 
lar intercourse.  Board  of  Improvement  cf 
Paving  Dist.  No.  6  of  Ft  Smith  r.  Sisters  of 
Mercy,  109  S.  W.  116^1167,  "Btt  Ark.  100. 

"It  is  apparent  on  the  face  of  the  Consti- 
tution that  the  framers  of  that  instrument 
did  not  use  the  word  'taxes*  and  the  term 
'special  assessments'  as  equivalents  of  ead) 
other,  or  that  either  included  the  other." 
Farnham  v.  City  of  Lincoln,  106  N.  W.  666, 
668,  75  Neb.  502. 

A  "special  assessment"  is  a  "tax"  In  the 
sense  that  it  Is  an  enforced  contribution  from 
the  property  owner  for  the  public  benefit,  but 
not  In  the  sense  that  it  is  a  burden,  as  he  re« 
ceives  an  equivalent  in  the  shape  of  the  en- 
hanced value  of  his  property,  and  only  prop- 
erty benefited  by  the  Improvement  may  be 
assessed,  the  district  being  determined  legis- 
latively but  the  amount  of  the  tax  Is  deter- 
mined Judicially,  and  according  to  the  bene- 
fits. Although  possessing  many  points  of 
similarity,  special  assessments  and  taxes  are 
inherently  difterent  and  the  same  rule  of 
construction  where  the  words  are  used  la 
statutes  will  not  be  indiscriminately  applied. 
State  y.  Furstenau,  129  N.  W.  81,  83,  20  N.  D. 
540. 

Rev.  Laws  1902,  c.  13,  S  86,  providing 
that  no  action  to  recover  back  a  "tax"  shall 
be  maintained,  unless  commenced  within 
three  months  after  payment  of  the  tax,  ap- 
plies both  to  an  action  to  recover  back  an 
ordinary  municipal  tax  imposed  for  general 
purposes  and  to  an  action  to  recover  a  local 
improvement  assessment.  Wheatland  v.  City 
of  Boston,  88  N.  E.  769,  770,  202  Mass.  258. 

An  assessment  for  benefits  by  the  con- 
struction of  levees  by  a  levee  district  is  not  a 
"tax,"  and  capnot  therefore  be  legally  object- 
ed to  because  nonuniform,  or  not  In  propor- 
tion to  the  value  of  the  property.  Des 
Moines  &  •  Mississippi  Levee  Dist  No.  1  v. 
Chicago,  B.  &  Q.  R.  Co.,  145  S.  W.  35,  30,  240 
Mo.  614,  39  L.  R.  A  (N.  S.)  543. 

Where  a  contract  with  brokers  for  the 
sale  of  lots  required  defendant  to  furnish  a 
certificate  of  title,  showing  the  propertj*  clear 
of  incumbrances,  except  «•  •  •  ♦  taxes  as- 
sessed, but  not  due  and  payable,"  defendant 
was  bound  to  clear  the  property  from  all 
street  assessments;  the  word  "tax"  being 
ordinarily  used  to  refer  only  to  taxes  assess- 
ed for  state,  county,  or  city  purposes,  and  not 
to   designate  street  assessments  for  public 
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liiU>roveiiiente.    Alderson  ▼.  Houston,  96  Pac. 
884,  886, 154  CaL  1. 

Tbe  word  "assessment"  is  not  Indnded 
in  the  word  "taxes,*'  so  that  a  warranty  in  a 
deed  against  all  incnmbrances  except  "taxes" 
makes  the  warrantor  liable  for  an  improve- 
ment assessment  Sanders  v.  Brown,  47  S. 
W.  461,  463,  66  Ark.  498. 

An  assessment  for  a  public  improvement 
is  not  a  "tax,"  within  the  rule  that  a  life 
tenant  must  pay  ordinary  taxes,  and,  where 
a  public, improvement  is  of  a  permanent  na- 
ture, the  assessment  therefor  may  be  equita- 
bly divided  between  the  life  tenant  and  re- 
mainderman, but,  where  the  improvement  is 
of  a  temporary  character  benefiting  the  life 
interest  only,  the  assessment  must  be  paid 
wholly  by  the  life  tenant  Troy  v.  Protestant 
Episcopal  Church,  66  South.  982,  983,  174 
Ala.  380. 

There  is  a  distinction  between  a  tax  in 
its  ordinary  sense  and  a  local  assessment  for 
municipal  purposes,  and  under  a  contract  of 
l^ase  living  the  lessee  an  option  to  purchase 
when  the  amount  of  rent  paid  reaches  a  spec- 
ified sum,  in  which  tbe  lessee  agrees  to  pay 
all  "taxes"  on  the  premises,  the  lessee  is  not 
liable  for  a  sewer  assessment  Johnson  v. 
Dalrymple,  123  S.  W.  1020,  1023,  140  Mo. 
App.  282. 

The  word  "taxes''  has  two  well-recogniz- 
ed meanings,  one  inclusive  and  the  other  ex- 
clusive of  special  assessments  for  local  im- 
provements. Which  meaning  Is  intended, 
where  the  word  is  used  by  a  written  contract, 
must  be  determined  by  the  context  Where  a 
company  owning  a  line  of  railroad  grants  to 
another  company  a  right  to  the  joint  use 
thereof  for  a  term  of  999  years  in  considera- 
tion of  the  payment  of  a  stated  annual  sum, 
to  be  increased  by  interest  upon  any  amounts 
expended  for  the  permanent  improvements 
by  the  owner  by  Joint  consent,  the  contract 
further  providing  that  the  expenses  of  main- 
taining the  property  shall  be  divided  in  pro- 
portion to  the  use  made  of  it,  and  that  the 
"taxes"  on  property  Jointly  used  shall  be 
included  in  the  cost  of  maintenance,  the  word 
"taxes,"  as  so  used,  is  to  be  construed  as  in- 
cluding such  special  assessment  Chicago 
Great  Western  Ry.  Co.  v.  Kansas  City  N.  W. 
K.  Co.,  88  Pac.  1085,  1086,  75  Kan.  167,  12 
Ann.  Cas.  588  (citing  Cent  Diet.). 

Though  special  assessments  for  local  im- 
provements are  an  exercise  of  the  taxing 
power,  special  assessments  for  the  construc- 
tion of  a  drainage  system,  levied  on  the  land 
specially  benefited,  are  not  "taxes"  within 
Const  art.  12,  f|  4,  11,  providing  that  taxes 
fihall  be  levied  and  collected  by  general  laws, 
and  tor  public  purposes  only,  and  prohibiting 
the  Legislature  from  levying  taxes  on  the 
inhabitants  or  proi)erty  in  any  county  or  mu- 
nicipal corporation  for  county  or  municipal 
purposes.    Billings   Sugar  Co.  v.  Fish,  106 
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Pac.  665,  666,  40  Mont  266,  136  Am.  St  Bep. 
636. 

Laws  1909,  c.  295,  which  added  sections 
1210hl,  1210h2,  1210hd,  and  1210h4,  is  under 
the  subhead  entitled,  "Qeneral  Taxes ;  Beas- 
sessment  When  Assessment  Void";  the  first 
section  providing  that,  whenever  any  action 
is  commenced  to  set  aside  any  sale  of  lands 
for  the  nonpayment  of  taxes  or  to  cancel  any 
tax  certificate  or  restrain  the  issuing  of 
bonds,  the  plaintiff  shall,  as  a  condition  pre- 
cedent, deposit  the  amount  of  the  taxes,  in- 
terest, and  charges  thereof.  Held  that,  while 
there  is  a  distinction  between  a  tax  and  a 
general  assessment,  yet  the  word  "tax"  is 
broad  enough  to  include  a  special  assessment ; 
and  as  the  added  sections  are  general  in 
their  nature,  and  as  section  1210h  mentions 
both  general  taxes  and  special  assessments, 
the  deposit  must  be  made  in  case  of  an  at- 
tack on  a  special  assessment  Wisconsin 
Real  Estate  Co.  v.  City  of  Milwaukee,  138  N. 
W.  642,  643,  151  Wis.  198. 

St  1898,  {  1164,  providing  that  any  per- 
son aggrieved  by  the  levy  and  collection  of 
any  unlawful  tax  by  any  town,  city,  or  vil- 
lage may  maintain  an  action  for  the  recovery 
of  all  money  so  collected,  and  in  case  any 
such  town,  city,  or  village  shall  pay  a  Judg- 
ment recovered  after  having  paid  over  to  the 
county  treasurer  the  state  and  county  tax 
levy  collected  as  part  of  such  unlawful  tax, 
it  shall  be  credited  by  the  county  treasurer 
with  the  amount  so  paid  on  the  tax  for  the 
ensuing  year,  is  found  under  the  subhead  of 
"miscellaneous  provisions"  among  statutes 
relating  to  "the  assessment  and  collection  of 
special  taxes."  Held  that  as  the  statute  as 
first  enacted  did  not  Include  the  words  "city" 
and  "village,**  but  merely  provided  for  an  ac- 
tion against  towns,  and  as  the  word  "tax," 
while  generically  broad  enough  to  include 
special  assessments,  appears  to  relate  only 
to  general  assessments,  no  action  may  be 
maintained  under  this  statute  to  recover  a* 
special  assessment  for  public  improvement 
paid  to  the  city  and  by  it  paid  to  the  con- 
tractor. Marine  Co.  v.  City  of  Milwaukee, 
138  N.  W.  640,  641,  151  Wis.  289. 

Where  a  testator  bequeathed  unto  his 
wife  for  life  the  total  income  of  his  estate  aft- 
er deducting  taxes,  special  assessment  for 
sewer  improvements  equaling  about  five  years 
income  are  not  to  be  deducted  as  taxes ;  the 
word  "taxes"  ordinarily  meaning  the  annual 
amounts  levied  upon  persons  or  property  for 
governmental  purposes,  and  not  special  as- 
sessments for  benefits  of  public  improve- 
ments. Schmidt  V.  Schmidt,  84  Aa  629,  632, 
80  N.  J.  £q.  364. 

Same— Conunutation 

The  provisions  of  section  4,  art  9,  of  the 
Constitution,  against  commutation  for  "tax- 
es," do  not  apply  to  special  assessments  to 
pay  for  local  Improvements  levied  upon  the 
property  benefited  thereby;    and  municipal 
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authorities  have  power  to  settle  and  compro- 
mise suits  inyolving  the  validity  of  such  spe- 
cial assessments,  notwithstanding  that  sec- 
tion. The  Constitution  does  not  use  the  word 
"taxes**  and  the  term  "special  assessments" 
as  equivalents  of  each  other.  Farnham  v. 
City  of  Lincoln,  106  N.  W.  666,  667,  75  Neb. 
502. 

Same— Eminent  domain  distinsnished 

The  "levy"  of  special  assessments  for 
street  improvements  is  the  exercise  of  a 
species  of  the  "taxing  power"  of  the  state, 
and  not  of  the  right  of  "eminent  domain." 
New  York,  C.  &  St.  U  Ry.  Co.  v.  City  of  Ham- 
mond, 83  N.  E.  244,  245,  170  Ind.  493. 

Same— Equality  and  nnif  ormity 

A  special  assessment  for  local  improve- 
ment is  not  a  "tax,"  within  the  meaning  of 
the  constitutional  requirement  that  all  taxes 
shall  be  uniform  throughout  the  state.  Riley 
V.  Carrico,  110  Pac.  738,  739,  27  Okl.  33. 

•Taxation,"  within  the  constitutional  re- 
quirement that  all  "taxation"  shall  be  uni- 
form, refers  only  to  taxes  of  a  general  na- 
ture, and  does  not  apply  to  local  improve- 
ments. Anderson  v.  Lower  Merion  Tp.,  66 
Atl.  1115, 1120,  217  Pa.  369. 

Special  assessments  authorized  by  Drain- 
age Law  (Acts  1909,  a  185)  §  11,  are  not 
"taxes,"  within  Const  art.  2,  §  29,  providing 
that  the  General  Assembly  shall  have  power 
t(S  authorize  the  several  counties  and  incor- 
porated towns  to  impose  taxes  for  county 
and  corporate  purposes  in  such  manner  as 
may  be  prescribed  by  law,  and  that  all  prop- 
erty shall  be  taxed  according  to  value,  etc.; 
and  hence  they  may  be  properly  levied  ac- 
cording to  the  benefit  found  to  be  derived 
from  the  improvement  by  the  property  as- 
sessed. State  ex  rel.  v.  Powers,  137  S.  W. 
1110,  1112,  124  Tenn.  553. 

Acts  1905,  p.  585.  c.  278,  authorizing  the 
levy  of  special  assessments  for  municipal  im- 
provements on  abutting  property  benefited 
thereby,  is  not  in  violation  of  Const  art  2,  |§ 
28,  29,  requiring  that  all  property  be  equally 
and  uniformly  taxed  according  to  its  value 
throughout  the  state,  and  authorizing  coun- 
ties and  incorporated  towns  to  impose  taxes 
on  property  according  to  value  on  principles 
established  in  regard  to  state  taxation;  spe- 
cial assessments  not  being  "taxation,"  within 
such  provisions.  Arnold  v.  City  of  Knox- 
viUe,  90  S.  W.  469,  115  Tenn.  195,  3  L.  B.  A. 
(:X.  S.)  837,  5  Ann.  Cas.  881. 

Same— Exemptions 

The  word  "taxes,"  In  Const,  art  9,  |  3, 
exempting  homesteads  from  sales  under  judg- 
ments, except  for  taxes,  etc.,  includes  all  as- 
sessments or  Impositions  authorized  under 
the  taxing  power,  so  that  homesteads  are 
not  exempt  from  the  lien  of  special  assess- 
ments for  local  improvements.  Shlbley  v. 
Ft.  Smith  &  Van  Buren  Dist,  132  S.  W.  444, 
449,  96  Ark.  410. 


A  street  Improvement  assessment,  not 
made  in  accordance  with  the  Constitution 
and  la^s  regulating  the  levy  and  assessment 
of  ad  valorem  taxes,  is  not  a  "tax,"  within 
Const  art  16,  |  50,  exempting  the  homestead 
from  forced  sale  for  any  debt  except  among 
others,  taxes  due  thereon.  (City  of  Beau- 
mont V.  Kussell,  112  S.  W.  950,  953,  51  Tex. 
av.  App.  351. 

A  "tax"  has  reference  to  the  general 
revenues  for  the  purpose  of  maintaining  and 
carrying  on  the  government,  where  the  bene- 
fits are  alike  enjoyed  by  all,  and  where  no 
special  benefits  are  enjoyed.  Consequently 
a  special  assessment,  levied  to  defray  the 
cost  of  a  public  improvement,  is  not  a  "tax," 
within  Const  art.  7,  |  2,  exempting  school 
districts  from  taxation.  In  re  Howard  Ave- 
nue North  in  City  of  Seattle,  86  Pac.  1117, 
1118,  44  Wash.  62,  120  Am.  St.  Rep.  973, 
12  Ann.  Cas.  417. 

Section  3  of  the  private  act  of  December 
20,  1860,  conferring  coriwrate  powers  upon 
plaintiff,  which  provides  that  a  certain 
amount  of  plaintiff's  ground,  together  with 
the  property  thereon,  "shall  be  exempt  from 
all  taxation,  state,  county,  municipal,  and 
special  during  the  existence  of  this  charter,** 
does  not  exempt  such  property  from  assess- 
ments for  local  improvements;  the  word 
"tax"  not  including  assessments,  and  the 
word  "special"  as  used  with  **taxation"  re- 
ferring to  special  taxes  levied  and  collected  in 
the  manner  of  general  taxes,  such  as  road 
and  school  taxes,  and  not  to  local  assess- 
ments. Board  of  Improvement  of  Paving 
I>lst  No.  5  of  Ft  Smith  v.  Sisters  of  Mercy, 
109  S.  W.  1165,  1167,  86  Ark.  109. 

Under  an  act  of  incorporation  providing 
that  the  property  of  the  corporation  should 
not  be  subject  to  taxes  and  "assessments," 
the  words  "taxes"  and  "assessments"  are  not 
synonymous,  but  have  a  different  -meaning, 
and  thereunder  the  corporation  is  exempt 
from  "assessments"  of  special  benefits  from 
local  improvements,  as  well  as  from  taxes 
for  general  revenue  for  public  use.  State  v. 
Mayor,  etc.,  of  City  of  Newark,  36  N.  J.  Law, 
478,  479,  13  Am.  Rep.  464. 

The  word  "assessments,"  as  used  in  stat- 
utes providing  for  a  gross  earnings  tax,  means 
a  burden  not  included  in  the  word  "taxes," 
and  that  they  exempt  the  property  used  for 
railroad  purposes  of  railway  companies  pay- 
ing the  gross  earnings  tax,  not  only  from  all 
general  and  ordinary  taxes,  but  from  all  lo- 
cal, special,  or  extraordinary  assessments  or 
charges.  In  re  Drainage  Ditch  Na  6,  109  N. 
W.  993,  99  Minn.  454. 

"While  in  a  general  sense  it  may  be  said 
that  a  betterment  assessment  is  a  kind  of  tax, 
still  we  think  that  there  is  a  well-understood 
difference  in  the  meaning  of  the  two  terms  as 
generally  used  in  our  statutes.  The  word 
*tax'  is  used  when  one  is  speaking  of  the  an- 
nual tax,  or  any  other  tax  which  forms  a 
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part  ol  the  general  burden  for  public  pur* 
poses,  while  the  word  ''assessment"  Is  used 
to  designate  the  amount  to  be  paid  Into  the 
public  treasury  as  a  part  of  the  benefit  spe- 
cially received  by  reason  of  some  local  im- 
provement The  first  is  a  burden,  inasmuch 
as  it  adds  nothing  to  the  value  of  the  estate 
taxed.  The  second  simply  requires  the  land- 
owner to  share  with  the  public  the  special 
benefit  received  by  the  local  improvement, 
and  it  cannot  be  assessed  tmless  there  be  such 
benefit,  and  even  then  not  beyond  that  The 
value  of  the  estate  is  always  diminished  by 
the  first,  but  never  by  the  second.  This  dis- 
tinction between  the  usual  legal  signification 
of  the  words  seems,  as  above  stated,  to  be 
quite  generally  recognized  in  our  statutes." 
Hence  an  exemption  ''from  taxes"  does  not 
exempt  from  assessment  for  benefits  due  to 
a  street  improvement.  Boston  Asylum  & 
Farm  School  for  Indigent  Boys  v.  Charles, 
62  N.  E.  961,  962,  180  Mass.  485. 

The  right  to  "taxation"  is  essential  to 
the  existence  of  government,  and  all  property 
of  every  description  is  subject  to  taxation, 
unless  it  has  been  specifically  exempted,  and 
all  laws  exempting  property  will  receive  a 
strict  construction,  and  nothing  will  be  held 
to  be  within  the  exemption  which  does  not 
clearly  appear  so  to  be,  and  there  is  a  dis- 
tinction between  general  taxation  and  spe- 
cial assessment,  and  property  exempt  from 
general  taxation  is  not  necessarily  exempt 
from  Bi)ecial  assessment  Under  CJonst  1870, 
art  4,  i  26,  providing  that  the  state  shall  not 
be  a  defendant  in  any  suit,  and  article  8, 
§  2,  providing  that  all  school  lands  shall  be 
faithfully  applied  to  school  purposes,  and  ar- 
ticle 12,  §  6,  of  the  school  law,  providing  that 
no  part  of  the  principal  of  any  township  or 
county  school  fund  shall  be  expended,  lots 
outside  of  section  16,  donated  by  Congress, 
the  title  to  which  is  in  the  board  of  educa- 
tion of  a  city,  are  not  specially  exempted 
from  street  improvements.  City  of  Chicago, 
to  Use  of  Schools,  v.  City  of  Chicago,  69  N. 
E.  580,  581,  207  111.  37  (citing  People  ex  rel. 
Davis  V.  City. of  Chicago,  17  N.  E.  56,  124 
IlL  636;  In  re  Swigert,  6  N.  B.  469,  119  IlL 
83). 

Aanennnkent  of  road  labor 

XiCvies  payable  in  labor  on  highways, 
though  in  the  nature  of  a  tax,  are  not  un- 
derstood as  embraced  in  the  term  "tax";  and 
statutory  provisions  for  assessment  are  not 
applicable  to  it  unless  luade  so  by  express 
terms.  State  v.  Ide,  77  Pac.  9G1,  pG5,  35 
Wash.  576,  67  L.  R.  A.  280,  102  Am.  St  Rep. 
914,  1  Ann.  Cas.  634. 

Am  ooflts 
A  Judgment  for  costs  in  a  criminal  prose- 
cution ifl  not  a  debt  "due  as  taxes"  levied  by 
the  state,  within  the  exception  in  Bankr.  Act 
1808,  fi  17,  and  is  satisfied  by  discharge  of 
the  judgment  debtor  in  bankruptcy.  Olds  v. 
Forrestei,  102  N,  W,  419,  420,  126  Iowa,  456. 


As  debt 

See  Debt 
Am  InomBLbranoe 

See  Incumbrance. 
Indebtedness  for  taxes  eolleeted 

An  indebtedness  of  a  bankrupt  to  a 
county  for  taxes  collected  by  him  as  county 
tax  collector  and  not  accounted  for,  or  which 
should  have  been  coUectc  ^  arid  for  which 
he  is  liable  under  the  law  of  the  state,  is  not 
one  for  "taxes"  legally  due  and  owing  by  the 
bankrupt  to  the  county,  and  as  such  entitled 
to  priority  in  the  payment  over  the  claims  of 
general  creditors.  In  re  Wallery  142  Fed. 
883,  886. 

JndgBkeut  distingnlslied 

See  Judgment 
As  Judicial  aet 

See  Judicial  Act 
As  liabiUty 

See  Liability. 

Xdoense  or  license  4ee 

"The  term  tax*  has  come  to  be  applied 
to  all  sorts  of  exactions  which  swell  the  pub- 
lic funds,  stopping  short  only  of  fines  impos- 
ed as  punishment  for  criminal  occurrences. 
Laws  requiring  payment  to  the  state  of  com- 
pensation for  the  enjoyment  of  a  privilege, 
such  as  that  of  a  foreign  corporation  to  do 
business  within  the  state,  or  requiring  con- 
tribution to  the  public  treasury  as  mere 
police  regulation,  such  as  license  fees  of 
hawkers  or  peddlers  and  saloon  license  fees, 
are  commonly  called  'taxes.'  In  a  broad 
sense,  most  of  them  are  referable  to  the  tax- 
ing power,  though  probably  no  one  would  re- 
gard them  as  taxes  in  a  constitutional  sense." 
State  V.  Chicago  &  N.  W.  Ry.  Co.,  108  N.  W. 
594,  602,  128  Wis.  449. 

License  taxes,  imposed  by  a  municipal 
corporation  for  revenue,  are  "taxes,"  within 
Const,  art  11,  §  12.  Hence  the  power  to  col- 
lect them  can  be  vested  in  municipalities  only 
by  general  laws.  Ex  parte  Jackson,  77  Pac. 
457,  458,  143  Cal.  504. 

In  a  multitude  of  cases  the  words  "li- 
cense" and  "tax"  are  used  interchangeably, 
and  some  courts  treat  of  them  as  meaning  the 
same  thing.  But,  when  they  endeavor  to 
sustain  the  law  or  ordinance  requiring  a  li- 
cense, they  locate  the  authority  under  the 
police  power  of  the  state,  and  not  its  taxing 
power,  for  by  such  shifting  of  authority 
some  constitutional  limitations  are  avoided. 
In  other  cases  the  charter  or  enabling  act  of 
the  city  expressly  defined  the  power  to  li- 
cense or  tax.  Pcgg  V.  City  of  Columbus,  89 
N.  E.  14,  20,  80  Ohio  St  367,  23  L.  K.  A. 
(N.  S.)  453  (citing  Tomllnson  v.  City  of  In- 
dianapolis, 43  N.  E.  9,  144  Ind.  142,  36  L. 
R.  A.  413). 

The  line  of  demarcation  between  a  bus! 
ness  or  "occupation  tax"  and  a  license  law, 
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or  between  a  tax  and  a  license,  Is  very  plain 
in  theory,  but  often  very  dim  in  municipal 
practice.  A  "license*'  to  carry  on  a  business 
or  trade  bas  been  defined  to  be  an  official  per- 
mit to  carry  on  tbe  same,  or  i)erform  other 
acts  forbidden  by  law,  except  to  persons  ob- 
taining such  permit  Bouv.  Law  Diet.  A 
**tax"  is  a  pecuniary  burden  imposed  for  the 
support  of  the  government  It  has  been  de- 
fined to  be  the  enforced  proportional  con- 
tribution of  persons  and  property  levied  by 
the  government  and  for  all  public  needs.  A 
•^specified  tax"  upon  all  agents  and  represent- 
atives of  packing  houses,  and  upon  all  agents 
and  representatives  of  dealers  in  packing 
house  goods  or  products  having  a  place  of 
business  or  stock  of  merchandise  in  the  city 
and  selling  to  customers  therein,  Is  a  vocation 
or  "occupation  tax."  City  of  Savannah  v. 
Cooper,  63  S.  B.  138-140,  181  Ga.  670. 

A  municipality  sustains  a  dual  relation 
to  its  streets  and  thoroughfares — ^that  of 
sovereign  and  proprietor.  In  the  latter  ca- 
pacity a  municipality  may  under  certain  cir- 
cumstances contract  f df  the  use  of  its  streets. 
A  municipal  charge  for  the  use  of  the  streets 
for  any  lawful  purpose  is  the  exercise  of  the 
city's  right  of  proprietorship,  and  is  not  the 
imposition  of  a  privilege  or  license  tax.  "A 
'tax'  is  a  demand  of  sovereignty.  A  toll  Is  a 
demand  of  proprietorship."  But  the  grant 
of  authority  to  a  telegraph  company  to  set 
its  poles  in  the  street  for  a  fixed  rental,  when 
accepted  and  acted  upon,  became  an  irrevo- 
cable contract,  and  the  city  could  not  set  it 
aside,  or  arbitrarily  increase  the  rental  above 
that  obligated  to  be  paid.  City  Council  of 
Augusta  V.  Augusta  &  A.  By.  Co.,  61  S.  E. 
992,  993,  130  Ga.  815,  124  Am.  St  Rep.  197. 

Power  conferred  on  dties  of  the  first 
class  to  regulate  a  business  includes  the  pow- 
er to  license;  a  license  fee  not  being  a  "tax" 
upon  an  occupation,  but  a  compinsation  for 
issuing  the  license,  for  keeping  the  record, 
and  for  municipal  supervision.  Carpenter  v. 
Little  Bock,  142  S.  W.  162,  164,  101  Ark.  238. 

The  burden  Imposed  by  Laws  1909,  p. 
654,  on  manufacturers  of,  and  dealers  in,  in- 
toxicating liquors,  except  wines  and  spirits 
produced  from  fruits  grown  in  the  state,  is 
not  a  "tax"  within  Const,  art  10,  §§  6,  7,  pro- 
viding what  property  shall  be  exempt  from 
taxation,  and  the  statute  is  not  invalid  be- 
cause exempting  from  its  operation  wines  or 
spirits  made  from  grai)es  or  fruits  grown  in 
the  state.  State  v.  Parker  Distilling  Co.,  139 
S.  W.  453,  463,  236  Mo.  219. 

The  new  charter  of  the  city  of  Baltimore 
(section  6),  authorizing  the  mayor  and  coun- 
cil "to  license,  tax,  and  regulate  all  business- 
es, trades,  avocations  or  professions,"  confer- 
red on  the  city  the  power  to  impose  a  charge 
on  commission  merchants  for  the  privilege  of 
selling  in  the  dty  market ;  such  charge  being 
a  tax  for  revenue,  and  not  a  license  or  regu- 


lation tax.    Meushaw  t.  State,  71  AtL  4ST» 
460, 109  Md.  84. 

Buffalo  City  Charter  (Laws  1891,  p.  137, 
c  105)  §  17,  subd.  6,  as  amended  by  Laws 
1904,  p.  83,  c.  31,  empowering  the  dty  to 
enact  an  ordinance  Imposing  a  "tax"  on  au- 
tomobiles "for  the  privilege"  of  operating  the 
same  on  its  streets,  and  to  prohibit  such  use 
in  case  of  nonpayment  of  the  tax,  and  to  pro- 
vide a  penalty  for  violation  of  the  ordinance, 
is  repealed  by  a  later  act,  the  Motor  Vehicle 
Law  (Laws  1904,  p.  1316,  c.  538)  §  4,  subd.  8, 
providing  that  the  city  shall  have  no  power 
to  pass,  maintain,  or  enforce  ordinances  re- 
quiring from  owners  of  automobiles  "licens- 
es" or  permits  to  use  the  streets,  or  prohibit- 
ing them  from  the  free  use  thereof ;  a  tax  for 
the  privilege  of  operating  automobiles  on 
the  streets  being  but  a  license.  Cityof  Buffa- 
lo v.  Lewis,  108  N.  Y.  Supp.  450,  462,123  App. 
Dlv.  163. 

The  word  "tax,"  in  Const  S  180,  requir- 
ing every  act  enacted  by  the  General  Assembly 
levying  a  "tax"  to  specify  distinctly  the  pur- 
pose for  which  the  "tax"  is  levied,  and  no 
"tax"  levied  for  one  purpose  shall  be  devoted 
to  another,  when  considered  in  connectlott 
with  sections  171, 172, 174,  and  181,  providing 
what  property  shall  be  exempt,  and  authoriz- 
ing the  General  Assembly  by  general  laws 
to  provide  for  the  payment  of  license  fees 
on  franchises,  etc.,  does  not  Include  a  license 
tax,  and  an  act  levying  a  license  tax  need  not 
specify  the  purpose  for  which  the  "tax"  is 
levied.  Brown-Foreman  Ck).  v.  Common- 
wealth, 101  S.  W.  821,  324,  125  ECy.  402. 

"Where  the  fee  is  imposed  for  the  pur- 
pose of  regulation,  and  the  statute  requires 
compliance  with  certain  conditions  in  addi- 
tion to  the  payment  of  the  prescribed  sum, 
such  sum  is  a  license  proper,  imposed  by  vir- 
tue of  the  police  power;  but  where  the  fee 
is  exacted  solely  for  revenue  purposes,  and 
payment  of  such  fees  gives  the  right  to  car- 
ry on  the  business  without  the  perfornuince 
of  any  further  conditions,  it  is  a  tax«"  The 
tax  imposed  on  social  clubs  by  Acts  1902-Oi, 
pp.  155,  226,  a  148,  cL  144,  requiring  social 
clubs  which  keep  liquors  on  sale  to  pay  |2 
for  every  member  of  the  club  in  lieu  of  all 
other  taxes,  is,  in  view  of  the  provisions  of 
the  statute  looking  to  the  regulation  of  such 
clubs,  requiring  them  to  make  reports  as  to 
their  membership,  officers,  dues,  etc,  and  pro- 
viding for  a  forfeiture  of  their  charters  for 
failure  to  make  such  reports,  a  license  tax, 
within  the  meaning  of  Code  1904,  §  1042,  au- 
thorizing a  city  or  town  to  impose  a  tax  in 
addition  to  the  state  tax  for  the  privilege 
of  doing  anything  for  which  a  'license  tax" 
is  required  within  the  city  or  town,  and  con- 
sequently an  additional  tax  may  be  imposed 
by  the  town  in  which  the  (dub  is  located. 
Town  of  Phoebus  v.  Manhattan  Social  Gliib» 
52  S.  £.  839,  840, 105  Ya.  Uk 
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Code  Iowa,  |  6006,  provides  a  penalty  by 
fine  and  imprisonment  for  selling  cigarettes 
In  violation  of  its  provisions:  and  section 
5007  Imposes  an  annual  tax  on  every  ciga- 
rette dealer,  which  tax  Is  declared  to  be  in 
addition  to  all  other  taxes  and  penalties, 
and  shall  constitute  a  perpetual  lien  on  all 
property  used  in  connection  with  the  busi- 
ness, but  that  payment  of  the  tax  shall  not 
be  a  bar  to  prosecution  under  any  law  pro- 
hibiting the  manufacture  and  sale  of  ciga- 
rettes. Held,  that  such  imposition  constitut- 
ed a  "tax,"  within  Bankr.  Act  July  1,  1898, 
c.  641,  I  64a,  30  Stat.  663  (TJ.  S.  Comp.  St 
1901,  p.  3447),  providing  that  the  bankruptcy 
court  shall  order  the  trustee  to  pay  all  taxes 
legally  due  by  the  bankrupt,  in  advance  of 
the  payment  of  dividends  to  creditors;  the 
word  "tax**  in  the  latter  section  not  being 
used  in  any  restricted  sense,  but  broadly  to 
Include  all  obligations  imposed  by  the  state 
and  general  governments  under  their  respec- 
tive taxing  or  police  power  for  governmental 
or  public  purposes.  In  re  Otto  F.  Lange  Oo., 
159  Fed.  686,  688. 

A  'license  tax**  Imposed  on  a  telegraph 
company  for  carrying  on  its  business  in  a 
certain  town  is  a  "tax**  in  the  ordinary  ac- 
ceptation of  the  term,  and  is  within  the  pro- 
vision of  the  tax  laws  which  provides  that 
the  collection  of  taxes  shall  not  be  stayed  or 
prevented  by  an  Injunction.  Western  Union 
Tel.  Co.  V.  Town  of  Wlnnsboro,  60  S.  E.  870, 
872,  71  S.  0.  231. 

As  used  in  Const  art.  8,  §  1,  providing 
that  taxes  shall  be  levied  upon  such  proper- 
ty as  the  Legislature  shall  prescribe,  and  de- 
claring that  the  rule  of  taxation  shall  be 
imiform,  the  words  "taxes*'  and  '•* taxation" 
Include  taxation  by  means  of  excise  or  duty 
upon  occupations  and  privileges.  Nunne- 
macher  v.  State,  108  N«  W.  627,  639, 129  Wis. 
190,  9  L.  B.  A.  (N.  S.)  121,  9  Ann.  Cas.  711. 

By  "taxation**  is  meant  the  providing 
of  revenue  for  the  ordinary  expei^ses  of  state 
or  municipal  government.  The  license  fee 
provided  for  in  Laws  1903,  p.  232.  c.  120,  f 
15,  imposed  on  persons  selling  milk,  and  au- 
thorizing the  collection  thereof  by  the  meat 
and  milk  Inspector,  which  office  Is  created 
by  the  act  is  not  a  tax,  though  required  to 
be  paid  into  the  state  treasury.  State  v. 
McKinney,  74  Pac.  1095,  1099,  29  Mont  376, 
1  Ann.  Cas.  679. 

The  registration  fee  of  $2  required  by 
St.  1903,  p.  507,  c.  473,  {  1,  providing  for  the 
registration  of  automobiles,  is  a  license  fee, 
and  not  a  **tax  for  revenue."  Commonwealth 
V.  Boyd,  74  N.  B.  255,  256,  188  Mass.  79,  108 
Am.  St  Rep.  464. 

A  "tax,**  as  ordinarily  understood.  Is  a 
contribution  demanded  by  a  sovereign  from 
his  subjects  as  one  evidence  of  their  alle- 
giance, in  return  for  his  protec  tion.  A  d«»mand 
of  a  certain  amount  by  the  Choctaw  j^ation 


for  the  privilege  of  doing  business  to  simply 
a  license  or  permit  fee,  and  not  a  tax,  in  the 
ordinary  acceptation  of  that  term.  Zevely  y. 
Welmer,  82  S.  W.  941,  943,  6  Ind.  T.  646, 

An  ordinance  enacted  by  the  board  of 
supervisors  of  the  dty  and  county  of  San 
Francisco  is  entitled  "An  ordinance  imposing 
a  license  for  the  purpose  of  regulation  upon 
persons  •  ♦  ♦  selling  •  •  •  malt  or 
fermented  liquors  *  *  *  in  quantities  of 
one  quart  or  more,  less  than  five  gallons, 
when  the  same  is  contained  in  sealed  pack- 
ages, and  not  to  be  drunk  on  the  premises 
where  sold,  •  •  «  requiring  a  permit 
therefor.**  The  ordinance  makes  it  unlaw- 
ful to  sell  such  liquors  "without  first  having 
obtained  a  permit  therefor  from  the  board  of 
police  commissioners,  and  paying  the  license 
fee  herein  provided'*;  requires  any  person 
doing  such  act  to  procure  a  license,  paying 
therefor  "a  license  fee  of  1150  per  annum*' ; 
requires  application  for  renewals  to  be  pass- 
ed upon  by  the  board  of  police  commission- 
ers, and  declares  that  the  ordinance  and  "the 
license  herein  imposed**  are  enacted  to  regu- 
late the  business  described.  The  charter  of 
the  city  and  county  of  San  Francisco  (article 
2,  c.  2,  {  1)  authorizes  the  board  of  supervis- 
ors to  make  all  necessary  police  regulations; 
and  subdivision  15  authorizes  it  to  impose 
"license  taxes,"  but  provides  that  no  license 
taxes  shall  be  imposed  upon  one  who,  at  any 
fixed  place  of  business,  sells  goods,  etc.,  ex- 
cept such  as  require  permits  from  the  board 
of  police  commissioners,  as  provided  in  this 
charter.  Held,  that  the  ordluance  was  enact- 
ed solely  for  regulation,  and  not  for  revenue, 
and  the  license  imposed  was  a  "license  tax" 
within  subdivision  16,  so  that  the  board  had 
no  power  to  Impose  it,  since,  while  a  "tax,** 
technically,  only  Includes  charges  imposed 
for  producing  revenue,  and  hot  for  purposes 
of  regulation  under  the  police  power,  the 
term  "license  tax,**  as  used  in  the  statutes 
and  by  the  courts.  Includes  license  charges  of 
every  character,  whether  imposed  for  reve^ 
nue  or  police  regulations,  or  both.  John 
Rapp  &  Son  r.  Kiel,  116  Pac.  661,  653,  169 
Cal.  702. 

A  federal  court  of  bankruptcy,  in  deter- 
mining whether  a  state  imposition  Is  a  "tax," 
within  Bankr.  Act  July  1, 1898,  c.  541,  |  64a. 
30  Stat  563,  requiring  priority  of  payment 
thereof,  will  not  be  bound  by  the  decisions 
of  the  state  courts,  unless  the  state  decisions 
have  authoritatively  expounded  the  substance 
of  the  question,  and  not  merely  given  the 
name  "tax"  to  an  exaction  which  is  not  such. 
If  the  Legislature  of  a  state  gives  the  name 
"tax"  to  an  exaction  which  is  not  a  tax,  and 
if  the  courts  of  the  state  join  in  the  misno- 
mer, surely  the  bankruptcy  courts  are  not  re- 
quired to  disregard  the  substance  of  the 
thitg,  to  the  detriment  of  other  claimants. 
The  state  courts  may  authoritatively  ex- 
pound the  substance,  and  the  federal  courts 
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will  adopt  such  expositions;  but  whether 
the  substance  constitutes  a  tax  or  not  is  in- 
dependent of  the  name.  The  discussion  was 
as  to  whether  the  imposition  of  a  license  fee 
or  franchise  tax  was  a  tax  within  the  mean- 
ing of  Bankr.  Act  1898,  |  64a.  The  court 
said:  "If  It  be  conceded  that  the  word  'tax- 
es/ in  section  64a,  includes  every  contribu- 
tion to  the  support  of  government  which  any 
state  may  exact  from  the  persons,  occupa- 
tions, and  possessions  of  its  citizens  and  cor- 
porate subjects,  is  the  charge  in  question  a 
tax?  It  is  not  a  capitation  tax,  for  it  is  not 
laid  upon  corporations  by  the  head.  It  is 
not  an  occupation  tax,  for  it  has  no  regard 
to  the  business  in  which  the  corporations  en- 
gage. It  is  not  a  property  tax,  for  it  pays  no 
heed  to  the  extent  or  value  of  property,  as 
the  Ck)nstitution  requires."  In  re  Cosmopol- 
itan Power  Co.,  137  Fed.  858,  862,  70  O.  C.  A. 
388. 

"License,"  in  its  proper  sense,  is  distinct 
from  "taxation,"  and  an  exemption  from  one 
does  not  include  an  exemption  from  the  oth- 
er. City  of  Trenton  v.  humel,  114  S.  W. 
1131,  1132,  134  Mo.  App.  595. 

-  A  "license"  is  a  price  paid  for  a  privi- 
lege, while  a  tax  is  an  enforced  proportional 
contribution  levied  upon  persons,  property, 
or  income  for  governmental  needs.  Pitts- 
burgh Ry.  Co.  V.  Pittsburg,  60  Atl.  1077, 1078, 
211  Pa.  479. 

A  "license,"  as  distinguished  from  a 
**tax,"  which  has  for  its  object  the  raising  of 
revenue,  is  essentially  a  grant  of  a  special 
privilege  to  one  or  more  persons  not  enjoyed 
by  citizens  generally,  or  at  least  not  enjoyed 
by  the  class  of  citizens  to  which  the  licensee 
belongs.  The  fee  or  charge  often  exacted 
therefor  is  in  law  supposed  to  cover  the  cost 
of  issuing  the  license  and  the  expenses  inci- 
dent to  regulating  and  controlling  the  busi- 
ness, though  it  may  ultimately  result  in  a 
source  of  revenue.  To  relieve  a  law  impos- 
ing a  burden  or  tax  upon  persons  or  property 
from  the  operation  of  the  constitutional  pro- 
vision relative  to  taxation,  and  to  impress 
upon  it  the  quality  of  a  license,  it  must  have 
for  its  primary  object  the  granting  of  some 
privilege  or  the  Imposing  of  some  restraint 
Reser  v.  Umatilla  County,  80  Pac.  595,  597, 
48  Or.  326,  120  Am.  St  Rep.  815. 

Same— Corporation  fee 

The  bonus  required  by  Act  Pa.  Feb.  9, 
1901  (P.  L.  5)  §  3,  to  be  paid  to  the  state  by 
11  corporation  on  an  increase  of  its  capital 
stock,  is  not  a  "tax"  and  Is  not  entitled  to 
preference  as  such,  under  Bankr.  Act  July 
1,  1S98,  c.  541,  §  64a,  30  Stat.  563.  Common- 
wealth of  Pennsylvania  v.  York  Silk  Mfg. 
Co.,  192  Fed.  81,  82,  112  C.  C.  A.  613;  In  re 
York  Silk  Mfg.  Co.,  188  Fed.'  735. 

The  obligation  of  a  Pennsylvania  corpo- 
ration, through  its  treasurer,  to  collect  from 
the  Pennsylvania  holders  of  its  obligations 


a  tax  of  four  mills  by  deducting  it  from  the 
interest  due  them,  is  not  a  "tax"  on  the  cor- 
poration, and  an  account  settled  therefore  by 
the  state  officers  is  not  entitled  to  a  priority 
in  the  distribution  under  the  bankrupt  law. 
Penalties  imposed  on  a  corporation  for  fail- 
ure to  return  increase  of  capital  stock,  file 
reports,  etc,  are  not  "taxes"  within  the 
meaning  of  any  law,  and  are  not  entitled  to 
priority  under  the  bankruptcy  act,  and  un- 
der Bankr.  Act  July  1,  1898.  c.  541,  §  57  U). 
30  Stat  560  (U.  S.  Comp.  St.  1901,  p.  3443), 
cannot  be  allowed  except  for  the  amount  of 
the  pecuniary  loss  sustained  by  the  act  or 
transaction  out  of  which  the  penalty  arose. 
A  penalty  is  a  fine  or  punishment  or  forfei- 
ture, and  does  not  become  an  obligation  un- 
til imposed  by  lawful  authority,  and  the  pen- 
alties so  Imposed  on  the  corporation  are  dif- 
ferent from  penalties  for  nonpayment  of  tax- 
es; the  latter  being  exacted  in  lieu  of  interest 
while  those  on  the  corporation  are  by  way  of 
punishment  In  re  York  Silk  Mfg.  Co.,  18S 
Fed.  735,  738. 

The  tax  imposed  on  corporations  by  Act 
March  20,  1905,  as  amended,  imposing  a  li- 
cense tax  on  all  domestic  corporations,  with 
certain  exceptions,  and  all  foreign  corpora- 
tions doing  business  in  the  state,  forfeiting 
the  charter  or  right  to  do  business  in  the 
state  on  failure  to  pay,  is  not  a  "tax"  upon 
property  within  Const.  Art  13,  §  1,  requiring 
all  property  to  be  taxed  in  proportion  to  its 
value,  being  a  license  fee  for  the  privilege  of 
existing  as  a  corporation  in  case  of  domestic 
corporations,  and  for  the  privilege  of  doing 
business  within  the  state  in  case  of  a  for- 
eign corporation.  Kaiser  Land  &  Fruit  Co.  v. 
Curry,  103  Pac.  341,  346,  155  Cal.  688. 

The  tax  imposed  on  corporations  and  per- 
sons operating  oil  wells,  by  Acts  29th  Leg.  p. 
358,  c.  148,  is  a  "tax"  on  the  occupation  of 
owning,  controlling,  or  managing  oil  wells 
producing  oil,  and  not  an  ad  valorem  tax,  and 
therefore  does  not  violate  the  state  Constitu- 
tion, fixing  the  rate  of  taxation.  Producers* 
Oil  Co.  V.  Stephens,  99  S.  W.  157, 158,  44  Tex. 
Civ.  App.  327. 

As  mnnioipal  property 

See  Municipal  Property, 

As  obligation 

See  Obligation. 

Support  of  insane  relatlTOS 

"Taxes"  are  the  enforced  proportional 
contributions  from  persons  and  property  lev- 
led  by  the  state  by  virtue  of  its  sovereignty 
for  the  support  of  government  and  for  all  pub- 
lic needs;  and  Code,  §  2297,  which  declares 
that  public  support  of  insane  persons  shall 
not  release  relatives  liable  therefor,  and  that 
they  shall  be  responsible  to  the  county  for 
sums  paid  by  it  to  the  state  for  the  hospital 
expenses  of  such  insane  persons,  does  not  im- 
pose a  '*tax,"  within  a  constitutional  require- 
k.ent  that  every  law  which  imposes  a  tax 
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shall  distinctly  state  the  tax  and  the  object 
to  which  it  is  to  be  applied,  etc.  Onthrie 
County  V.  Conrad,  110  N.  W.  454,  456,  133 
Iowa,  171  (citing  1  CJooley,  Tax*n,  1 ;  Hanson 
V.  Vernon,  27  Iowa,  28, 1  Am.  Rep.  216). 


Tms  on  eamlnss  and  receipts 

A  provision  in  a  municipal  franchise  to  a 
gas  company  for  the  payment  to  the  city  of  a 
percentage  of  the  company's  gross  receipts  is 
not  a  provision  for  the  payment  of  a  **tax," 
but  merely  a  provision  for  the  payment  of  a 
consideration  for  the  privilege.  Hanford 
(3as  &  Power  Co.  v.  City  of  Hanford,  124  Pac. 
727,  729,  163  Cal.  108. 

"A  'tax'  has  been  defined  as  a  forced 
contribution  from  a  citizen  to  the  state  to  be 
applied  for  governmental  purposes."  Hence, 
where  a  street  surface  railway  company  pays 
to  a  city  a  certain  sum  under  an  agreement 
between  the  parties  whereby  a  percentage  of 
its  gross  receipts  previously  payable  was  re- 
duced in  consideration  of  its  granting  trans- 
fers to  passengers  thereafter,  it  is  in  the  na- 
ture of  a  "tax,"  under  Laws  1899,  p.  1593,  c. 
712,  §  46,  and  should  be  deducted  from  the 
special  franchise  tax.  Heerwagen  v.  Cross- 
town  St  Ry.  Co.,  71  N.  E.  729,  730,  179  N.  Y. 
99  (citing  Davies,  System  of  Taxes,  p.  1). 

If  it  be  conceded  that  the  aid  of  firemen 
is  a  public  purpose,  then  an  act  requiring  fire 
insurance  companies  to  pay  annually  a  sppci- 
fled  sum  on  premiums  to  create  a  pension 
fund  for  disabled  firemen  would  fall  under 
the  head  of  "taxation,"  for  all  the  require- 
ments are  fulfilled,  namely  that  it  is  an  im- 
position on  person  or  property  by  the  govern- 
ment for  a  public  purpose.  iEltna  Fire  Ins. 
Co.  V.  Jones,  59  S.  E.  148,  149,  78  S.  C.  445, 
13  L.  R.  A.  (N.  S.)  1147,  125  Am.  St.  Rep.  818. 

A  "tax  upon  earnings"  is  a  tax  wliich 
at  least  covers  and  includes,  unless  double 
taxation  is  intended,  ail  property  necessarily 
held  and  used  to  make  that  income,  including 
the  enjoyment  of  a  franchise,  and  a  tax  upon 
the  franchise  of  a  railway  company  impairs 
the  obligation  of  a  charter  exemption  from 
any  property  tax  other  than  one  based  on  its 
net  profits.  Wright  v.  Georgia  R.  &  Bank- 
ing Co.,  30  Sup.  Ct  242,  246,  216  U.  S.  420, 
54  Xi.  Ed.  544. 

**A  business  tax  measured  by  gross  earn- 
ings is  a  *tax  upon  the  business  which  is  ac- 
tually performed,'  and  is  not  a  *tax  upon 
property'  in  any  sense,  while  a  tax  levied 
by  valuation  on  the  right  to  do  business  is  a 
tax  upon  property,  irrespective  of  whether 
or  not  any  business  or  occupation  has  been 
carried  on.  It  seems  clear  that  the  property 
tax,  based  upon  the  value  of  the  franchise, 
and  a  business  or  occupation  tax,  based  up- 
on the  gross  earnings,  of  a  public  service  cor- 
poration, are  In  no  wise  identical  as  to  the 
subject  of  taxation,  and  do  not  constitute 
double  taxation  in  any  sense."  Lincoln  Trac^ 
tion  Co.  v.  City  of  Lincoln,  121  N.  W.  435, 


487,  84  Neb.  827  (quoting  and  adopting  defi- 
nition in  Nebraska  Telephone  Co.  v.  City  of 
Lincoln,  117  N.  W.  284,  82  Neb.  59,  28  U  R. 
A.  [N.  S.]  221). 

Tolls 

A  toll  of  $2  per  pole  per  year,  imposed 
by  a  city  on  telegraph  companies  using  its 
streets,  is  not  a  "tax"  in  the  ordinary  sense, 
but  is  in  the  nature  of  a  special  charge  for 
the  use  of  the  streets,  and  the  expense  and 
inconvenience  caused  to  the  city  and  the  pub- 
lic thereby,  and  is  reasonable  in  amount  and 
valid.  Western  Union  Telegraph  Co.  v.  City 
of  Richmond,  178  Fed.  310.  324. 

Water  rents 

Water  rents  due  to  a  municipality,  which 
are  levied  on  property  annually  as  a  tax  is 
levied  and  made  a  lien  in  like  manner,  are 
"taxes,"  within  Bankr.  Act  July  1,  1898,  c. 
541,  I  64a,  30  Stat.  563,  which  a  trustee  in 
bankruptcy  is  required  to  pay  when  levied 
against  property  of  the  estate  in  his  posses- 
sion. In  re  Industrial  Cold  Storage  &  Ice 
Co.,  163  Fed.  300,  392. 


t*^ 


'Water  rates  are  not  taxes,*  within  the 
meaning  of  those  constitutional  provisions 
which  require  a  uniformity  of  taxation." 
Powell  v.  Duluth,  97  N^  W.  450,  451,  91 
Minn.  53. 

Where  water  was  delivered  to  leased 
premises  through  meters,  the  charge  being 
determined  by  the  quantity  of  water  con- 
sumed, the  water  rate  was  not  a  "tax,"  with- 
in Code  Civ.  Proc.  §  2231,  subd.  3  (Laws  1901, 
p.  211,  c.  466,  f  474),  authorizing  summary 
dispossess  proceedings  for  a  tenant's  failure 
to  perform  a  covenant  to  pay  "taxes."  Klein- 
stein  V.  Gonsky,  118  N.  X.  Supp.  949,  950, 
134  App.  Dlv.  266. 


As  position,  see  Position. 

TAX  BlUii 

As  contract,  see  Contract 

TAX  BOOKS 

In  Comp.  St.  1881,  c.  77,  art.  1,  |  83,  pro- 
viding that  the  taxes  assessed  on  personal 
property  should  be  a  lien  upon  the  personal 
property  of  the  persons  assessed  from  and 
after  the  time  the  tax  books  were  received 
by  the  collector,  the  words  "tax  books"  mean 
the  tax  list  with  warrant  attached.  Platte 
Valley  Milling  Co.  v.  Malmsten,  113  N.  W. 
229,  230,  79  Neb.  730. 

TAX  CERTIFICATE 

The  term  "tax  certificate,*'  as  used  in 
the  statute  limiting  to  one  year  the  time 
within  which  an  action  may  be  commenced 
to  cancel  a  tax  certificate,  includes  a  certifi- 
cate issued  on  a  sale  of  property  for  nonpay- 
ment of  an  assessment  of  benefits  for  street 
improvements.  Pratt  v.  City  of  Milwaukee, 
68  N.  W.  392,  393,  93  Wis.  668. 
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A  "tax  certificate"  does  not  pass  title  to 
the  land,  but  is  a  written  certification  by  the 
county  treasurer  of  the  facts  as  to  the  sale 
of  real  estate,  and  is  the  legal  evidence  on 
which  the  purchaser  is  entitled  to  a  deed  or 
the  redemption  money,  and  prima  facie  evi- 
dence of  the  correctness  of  the  facts  recited 
therein.  KeUer  v.  Hawk,  91  Pac.  778,  779, 
19  Okl.  407. 

TAX  OOIXEOTOB 

A  "tax  collector"  is  a  public  officer,  and 
is  so  treated  in  the  statute  relating  to  the 
collection  of  taxes  and  the  compensation  of 
the  collector.  Massie  v.  Harrison  County, 
105  N.  W.  507,  508,  129  Iowa,  277, 

A  **tax  collector"  is  one  whose  duty  It 
is  to  enforce  the  collection  of  taxes,  the  tax 
gatherer,  the  agent  of  the  county  to  collect 
its  dues,  and  does  not  refer  to  a  county  treas- 
urer, to  whom  the  taxes  were  paid  over  by 
the  person  intrusted  with  the  collection  there- 
of. Hubbell  V.  Board  of  Com'rs  of  Bernalil- 
lo County,  86  Pac  430, 13  N.  Bi.  546.         f 

TAX  GOBIMISSIONEB 

As  officer,  see  Officer. 

As  county  officer,  see  County  Officer. 

TAX  DEED 

As  color  of  titie,  see  Color  of  Title. 

As  grant,  see  Grant. 

Conveying  by  tax  deed  as  taking,  see 

Taking  (In  Eminent  Domain). 
Deed  as  including,  see  Deed. 

TAX  DISTRICT 

Under  Laws  1896,  p.  800,  c.  908,  |  8,  pro- 
viding that  every  person  shall  be  taxed  in 
the  "tax  district"  where  he  resides  for  all 
personalty  owned  by  him  or  under  his  con- 
trol as  trustee  or  executor,  and  that,  where 
property  is  in  the  possession  of  two  or  more 
persons  as  executors  or  trustees,  each  shall 
be  taxed  for  an  equal  portion  thereof,  each 
borough  of  the  city  of  New  York  must  be 
considered  a  separate  tax  district.  People  ex 
rel.  MoUer  v.  0*Donnel,  75  N.  B.  540.  541, 
183  N.  Y.  9. 

Laws  1890,  c.  908,  §  24,  as  amended  by 
Laws  1901,  c.  550,  §  2,  provides  for  the  as- 
sessment of  a  tax  on  bank  shares  and  for  its 
distribution  among  the  tax  districts  in  which 
the  bank  shares  are  taxable.  Tax  Law,  § 
2,  defines  a  "tax  district"  as  a  political  sub- 
division of  the  state  having  a  board  of  as- 
seBsors  authorized  to  assess  property  therein. 
Held,  that  a  county  is  not  a  "tax  district," 
within  the  meaning  of  such  statute.  People 
ex  rel.  Lawyer  v.  Board  of  Sup'rs  of  Scho- 
harie County,  79  N.  Y.  Supp.  145,  146,  39 
Misc.  Rep.  162. 

Tax  Law  (Laws  1896,  p.  801,  c.  908,  as 
amended  by  Laws  1S9S,  p.  1277,  c.  537,  and 
by  Laws  1902,  p.  504,  c.  200)  |  10,  provides 
that,  when  a  farm  is  separated  by  a  line  be- 
tween two  tax  districts,  it  shall  be  assessed 


to  the  owner  residing  thereon  where  he 
sides.  Laws  1896»  p.  796,  c.  908,  §  2,  aubd.  1, 
defines  a  "tax  district"  as  a  political  subdivi- 
sion of  the  state,  having  a  board  of  assessors 
authorized  to  assess  property  therein  for 
state  and  county  purposes.  A  portion  of  a 
farm  was  situate  within  a  village  having  a 
board  of  assessors  without  authority  to  as- 
sess property  therein  for  state  and  ooonty 
purposes,  and  a  portion  thereof  was  situate 
outside  of  the  village,  and  the  owner  resided 
on  the  latter  portion.  Held,  that  an  assess- 
ment of  the  part  within  the  village  for  vil- 
lage purposes  was  not  invalid,  on  the  ground 
that  the  farm  was  assessable  only  in  the  dis- 
trict in  which  the  owner  resided,  notwith- 
standing Village  Law  (Laws  1897,  p.  401,  c 
414)  §  104,  requiring  village  assessors  to  pre- 
pare an  assessment  roll  of  the  persons  and 
property  taxable  within  the  village  **ln  the 
same  manner  and  form"  as  is  required  for  the 
preparation  of  a  town  assessment  roll.  Peo- 
ple ex  rel  Champlin  v.  Gray,  77  N.  E.  1172, 
1173,  185  N.  Y.  196. 

Tax  Law  (Lavra  1896,  p.  802,  c.  908)  §  13, 
provides  that  bank  stock  shall  be  assessed  In 
the  tax  district  where  the  bank  or  banking 
association  is  located,  and  not  elsewhere, 
whether  the  stockholders  reside  in  the  tax 
district  or  not;  and  by  Laws  1901,  p.  1350, 
c.  550,  I  24,  as  amended  by  Laws  1902,  p. 
384,  c.  126,  and  Laws  1903,  p.  565,  c.  267,  the 
tax  is  to  be  distributed  under  direction  of  the 
board  of  county  supervisors  to  the  cities, 
towns,  villages,  school  and  other  districts  in 
a  certain  proportion.  By  subdivision  1  of 
section  2  of  the  tax  law,  as  first  enacted  (chap- 
ter 908,  p.  796,  Laws  1896),  it  is  provided: 
**  'Tax  district'  as  used  in  this  chapter  means 
a  political  subdivision  of  the  state  having  a 
board  of  assessors  authorized  to  assess  prop- 
erty therein  for  state  and  county  taxes." 
Such  subdivision  of  said  section  has  never 
been  changed.  Held,  that  the  tax  is  not  pa^ 
able  only  to  tax  districts  as  defined  In  sec- 
tion 2,  but  villages  and  school  districts  are 
entitled  to  their  proportion.  People  ex  rel. 
Village  of  Chatham  v.  Board  of  Sup*rs  of 
Columbia  County,  75  N.  E.  1133,  182  N.  T. 
556. 

Tax  Law,  art  2,  {  24,  provides  for  the 
assessment  of  taxes  on  bank  stock,  and  au- 
thori2es  the  distribution  and  apportionment 
of  such  taxes  between  the  "town,  city,  vil- 
lage, school  and  other  tax  districts,"  in  the 
respective  counties  in  which  the  stock  Is  tax- 
able. Section  2  of  the  tax  law  defines  a 
"tax  district"  as  a  political  subdivision  of 
the  state,  having  a  board  of  assessors  author- 
issed  to  assess  property  for  state  and  county 
purposes.  Held  that,  conceding  that  village 
and  school  districts  are  not  statutory  tax  dis- 
tricts, because  they  have  no  officials  author- 
ized to  assess  property  for  taxation,  the 
words  "other  tax  districts"  nevertheless  refer 
to  statutory  tax  districts,  and  a  county  is  not 
such  a  district  as  to  be  entitied  to  taxes  col- 
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lected  on  bank  stock.  City  of  Utica  y.  Board 
of  Snp'rs  of  Oneida  Countyi  05  N.  Y.  Sapp. 
839,  840,  109  App.  Diy.  189. 

Village  Law  (Laws  1897,  c.  414)  |  104, 
provides  that  the  village  assessors  shall  pre- 
pare an  assessment  roll  of  the  persons  and 
property  taxable  in  the  village  in  the  same 
manner  and  form  as  required  by  law  for  the 
preparation  of  a  town  assessment  roll.  Tax 
Law,  {  2,  subd.  1,  provides  that  "tax  district" 
as  used  in  the  chapter  means  a  political  sub- 
division of  a  board  of  assessors  authorized  to 
assess  property  therein  for  state  and  county 
purposes.  Section  29  provides  that  realty 
of  nonresidents  of  the  tax  district  shall  be 
designated  in  a  separate  part  of  the  assess- 
ment roll,  and,  if  it  be  part  of  a  lot,  such* 
part  must  be  identified  by  boundaries  or 
otherwise,  and,  if  a  part  of  a  tract,  that  part 
or  the  part  not  liable  must  be  described. 
Held,  that  section  104  referred  to  Tax  Law, 
If  21,  29,  30,  regulating  town  assessments,  so 
that  villages  were  "tax  districts"  within  sec- 
tion 2,  subd.  1,  and  In  assessing  the  property 
of  nonresidents  a  description  of  the  property 
as  a  certain  number  of  acres  situated  on  a 
certain  side  of  a  road  named,  within  certain 
farms  of  larger  acreage,  was  insufficient,  so 
as  to  make  a  tax  sale  tinder  such  assessment 
void.  Buffalo  Loan,  Trust  &  Safe  Deposit 
Co.  V.  Depew  Mfg.  Co.,  121  N.  T.  Supp.  900, 
902,  6e  Misc.  Rep.  630. 

The  part  of  section  1,  subsec,  "k,"  Laws 
1910,  c.  382,  which  only  authorizes  a  levy  for 
taxes  upon  property  in  the  particular  part  of 
the  tillage  designated  upon  application  of  a 
certain  number  of  residents  thereof,  violates 
the  Bill  of  Rights,  art.  15,  requiring  every 
person  to  contribute  his  proportion  of  taxes 
according  to  his  actual  worth  in  property; 
that  provision  practically  exempting  such 
part  of  the  village  from  taxation,  since  a 
"taxing  district"  implies  a  district  subject 
to  taxation  by  law,  and  not  at  the  option  of 
its  inhabitants.  Curtis  v.  Mactler,  80  AtL 
1066»  1069,  115  Md.  386. 

Under  Ky.  St  {  3006,  giving  to  a  city  a 
lien  on  real  estate  within  its  limits  for  taxes 
due  It,  and  the  statutes  providing  the  manner 
in  which  the  dty  shall  enforce  the  lien,  and 
in  view  of  sections  4151,  4152,  providing 
that,  where  real  estate  is  sold  for  taxes  and 
the  state  becomes  the  purchaser,  the  pur- 
chase shall  be  for  the  benefit  of  the  state, 
county,  and  taxing  district,  a  sale  to  the 
state  of  real  estate  for  delinquent  state, 
county,  or  district  taxes  does  not  impair  a 
city's  lien  for  taxes  due  it,  where  the  tax 
title  to  property  is  perfected  in  the  state  and 
the  property  is  sold  in  satisfaction  of  the  tax 
claims  without  making  the  dty  a  party,  the 
Uen  of  the  city  for  taxes  due  it  remains  un- 
impaired, and  the  purcnaser  from  the  state 
takes  It  Incumbered  with  such  lien,  though 
the  "taxing  district"  referred  to  In  sections 
4151  and  4152  does  not  mean  city,  but  refers 
to  school  district  or  some  subdivision  of  the 


county  other  than  a  dty  where  k  tax  may 
be  authorized  by.  law.  Kentucky  Lands  Inv. 
Co.  ▼.  Fitch,  137  S.  W.  1040,  1042,  144  Ky. 
278,  Ann.  Gas.  1913A,  672. 

Where  a  town  Includes  a  dty  and  school 
district  which  overlap  in  part,  and  in  such 
part  the  tax  levy  exceeds  the  maximum  rate 
of  8  per  cent,  and  under  the  amended  rev- 
enue law,  providing  that  certain  taxes  are  to 
be  extended  at  full  rate  and  others  not  to 
be  reduced  below  a  certain  mimimom  per 
cent,  the  town  tax  rate  is  the  only  one  sub- 
ject to  reduction,  the  reduction  must  apply 
to  the  entire  town,  and  not  merely  to  the 
part  where  the  excess  exists,  as  a  "taxing 
district,"  within  the  meaning  of  the  law,  is 
the  munldpallty  whldi  levies  the  tax  that  Is 
to  be  scaled,  since  the  opposite  construction 
would  render  the  statute  vlolatiTe  of  Const, 
art  9,  {  9,  requiring  that  all  munldpal  taxes 
shall  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body 
imposing  the  same.  People  ex  rel.  Ehrhardt 
V.  Chicago  &  A.  R.  Co.,  93  N.  E.  298,  247 
IlL  458. 

TAX  EXEOimOH 

A  "tax  execution"  is  final,  not  mesne, 
process.  No  further  proceeding  is  necessary 
upon  it  than  to  levy  and  collect  It.  It  is 
more  nearly  analogous  to  an  execution  is- 
sued on  judgment  in  a  common-law  suit. 
The  garnishment  issued  upon  it  is  more  like 
a  garnishment  based  upon  a  final  judgment 
Baxter  &  Co.  v.  Andrews,  62  S.  E.  42,  44, 
131  Ga.  120,  30  L.  R.  A.  (N.  S.)  268. 


As  contract,  see  Contract 


A  person  engaged  in  the  business  of 
searching  for  property  omitted  from  taxation 
is  known  as  a  "tax  ferret"  Stevens  v. 
Henry  County,  75  N.  B.  1024,  1027,  218  IlL 
468,  4  L.  R.  A.  (N.  S.)  339,  4  Ann.  Cas.  136. 

TAX  FOR  EDXTCATIOK 

A  tax  to  maintain  a  public  library  is  not 
a  "tax  for  education,"  within  Const  {  184,. 
prohibiting  a  tax  for  education  other  than 
in  common  schools,  till  it  has  been  authorized 
at  an  election,  provided  that  the  tax  now  im- 
posed for  educational  purposes  and  for  the 
Agricultural  and  Mechanical  College  shall  re- 
main till  changed  by  law;  this  having  refer- 
ence to  a  tax  for  a  school.  Ramsey  v.  City 
of  Shelbyvllle,  83  8.  W.  116,  117, 119  Ky.  180, 
68  L.  R.  A.  300. 

TAX  FOBFEITUBES 

Where  a  contract  for  the  preparation  of 
abstracts  of  title  provided  that  the  abstrac- 
tor should  receive  a  certain  price  per  page 
for  "tax  forfeitures,"  etc.,  such  term,  con- 
strued most  strongly  against  the  abstractor, 
who  made  the  contract,  did  not  include  all 
the  antecedent  steps  In  relation  to  the  as- 
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sessment  of  taxes.  McVeigh  v.  Chicago  Mill 
&  Lumber  Co.,  132  S.  W.  638,  642,  96  Ark. 
480. 


As  conveyance,  see  Conveyance, 

TAX  ISETX 

Lien  as  Including,  see  Lien. 

The  "foreclosure  of  tax  Uens"  authorized 
by  the  act  of  1903  means  the  lien  created  by 
the  record  of  the  list  of  lands  sold  in  the  coun- 
ty clerk's  office,  and  not  the  lien  created  by  the 
levying  of  the  tax  by  the  common  council. 
City  of  Rochester  v.  Fourteenth  Ward  Co-op. 
Bldg.  Lot  Ass'n,  75  N.  E.  692,  695,  183  N.  Y. 
23;  City  of  Rochester  v.  Rochester  Ry.  Co., 
79  N.  B.  1010,  1012,  187  N.  Y.  216  (cittng 
City  of  Rochester  v.  Fourteenth  Ward  Co-op. 
Bldg.  Lot  Ass'n,  75  N.  E.  692,  183  N.  Y.  23). 

TAX  LIST 

Return  of,  see  Return. 

A  "tax  list"  is  a  public  recdrd  required 
to  be  made  by  the  county  clerk,  and  in  which 
he  is  required  to  transcribe  the  several  as- 
sessments, and  to  enter  Into  distinct  columns 
the  description  of  lands  and  lots  and  values, 
and  each  description  of  tax,  and  to  appor- 
tion the  tax  among  the  respective  funds  to 
which  it  belongs  according  to  the  number  of 
mills  levied  for  each  of  said  funds,  showing 
a  summary  of  each  distinct  tax.  Ilolthaus  v. 
Adams  County,  105  N.  W.  632,  633,  74  Neb. 
861. 

TAX  PROGEEBIirG 

As  civil  proceeding,  see  Civil  Action — 
Case — Suit,  etc. 

A  "tax  proceeding*'  is  an  action  to  en- 
force a  lien,  and  not  a  mere  action  to  re- 
cover the  amount  of  a  debt.  The  judgment 
enforcing  the  lien  should  state  facts  suffi- 
cient to  show  for  what  taxes  the  lien  Is  to 
be  enforced.  Rankin  v.  Porter  Real  Estate 
Co.,  97  S.  W.  877,  878,  199  Mo,  345. 

"A  'tax  foreclosure  proceeding,'  in  thla 
state,  is  a  proceeding  against  property,  and 
is  in  no  sense  an  action  against  the  person 
of  the  owner  of  such  property.  Its  purpose 
is  to  charge  such  property  with  its  Just  pro- 
portion of  the  public  revenues,  and  the 
state's  dominion  over  th6  land  exists  for 
that  purpose  without  regard  to  its  owner- 
ship. When,  therefore,  the  Legislature  pro- 
vided that  the  lien  for  taxes  might  be  fore- 
closed in  the  courts  against  the  person  to 
whom  the  land  was  assessed,  whether  that 
IKjrsou  was  or  was  not  the  owner  of  the 
property,  it  acted  within  Its  powers,  and  the 
person  foreclosing  acquires  a  legal  title  by 
a  proceeding  as  the  statute  directs."  Row- 
land V.  Eskeland,  82  Tac.  599,  601,  40  Wash. 
253  (quoting  and  adopting  the  definition  in 
Allen  V.  Peterson,  80  Pac.  849,  38  Wash.  599; 
Woodward  v.  Taylor,  73  Pac.  785,  75  Pac. 
646,  33  Wash.  1;  Washington  Timber  &  Iioan 


Co.  V.  Smith,  76  Pac.  267,  34  Wash.  625;  Wil- 
Uams  V.  Pittock,  77  Pac  385,  35  Wash.  271; 
Morrison  v.  Shlpman,  79  Pac.  632,  37  Wash. 
171;  Spokane  Falls  &  Northern  Ry.  Ca  v. 
Abitz,  80  Pac.  192,  38  Wash.  8). 

TAX  RECEIPT 

A  "tax  receipt"  is  like  any  other  receipt 
for  money  paid,  and  is  only  prima  facie  evi- 
dence of  payment.  Johnson  v.  Pinson,  56  S. 
E.  238,  239,  127  Ga.  144. 

Under  Rev.  St.  1899,  1 1870,  making  per- 
sonal taxes  a  lien  against  the  real  property 
of  the  taxpayer,  a  "tax  receipt,"  which  the 
treasurer,  as  collector  of  taxes,  is  required 
to  give,  is  more  than  a  mere  acknowledg- 
ment of  the  payment  of  a  specific  sum  of 
money,  and  is  written  evidence  showing  that 
all  taxes  against  the  realty  have  been  paid, 
and  so  long  as  taxes  upon  the  personal  prop- 
erty of  a  taxpayer  remain  unpaid  a  tax  col- 
lector is  not  obliged  to  receive  the  tax  on  the 
realty  and  receipt  for  the  same.  Rlcketts  v. 
Crewdson,  81  Pac.  1,  2,  18  Wyo.  284. 

TAX  ROLL 

See  Each  Line  of  Tax  RoIL 


See  Void  Tax  Sale. 

"A  'tax  sale'  is  an  official  fact,  which  is 
presumptively  valid,  and  hence  prima  facie 
divests  the  original  owner's  title  and  right  to 
possession."  Nind  v.  Myers,  109  N.  W.  335, 
341,  15  N.  D.  400,  8  L.  R.  A.  (N.  S.)  157. 

There  is  no  sale  of  personal  property  for 
taxes  levied  on  it  as  the  term  "sale"  is  ordi- 
narily understood  when  applied  to  tax  pro- 
ceedings. Citizens'  Savings  &  Trust  Ca  v. 
School  Sisters  of  Notre  Dame,  139  N.  W.  439, 
441, 151  Wis.  619. 

Gould's  Dig.  c.  148, 1  111  et  seq.,  provided 
for  the  immediate  execution  of  a  tax  deed  to 
the  purchaser,  without  any  preceding  cer> 
tiflcate  of  purchase,  and  declared  such  deed 
to  vest  a  good  and  valid  title  In  the  grantee^ 
and  authorized  redemption  by  the  original 
owners  within  a  year  from  the  sale.  Subse- 
quently the  execution  of  the  deed  was  post- 
poned by  law  until  the  expiration  of  the 
period  of  redemption,  and  provision  was 
made  for  the  issuance  of  a  certificate  of  pur- 
chase at  the  sale.  Sand.  &  U.  Dig,  §  6624, 
prescribes  the  formalities  of  the  deed,  and 
declares  that  it  shall  vest  all  the  title  and 
interest  of  the  former  owner,  and  all  claim 
of  the  state  and  county  to  the  lauds,  in  the 
purchaser.  Section  4819  provides  that  no  ac- 
tion for  the  recovery  of  lauds  against  any 
person  who  may  hold  the  same  by  .virtue  of 
a  purchase  at  a  tax  "sale**  shall  be  maintain- 
ed unless  plaintiff  or  his  predecessor  in  in- 
terest was  seized  of  the  lands  in  questioa 
within  two  years  next  before  the  commence- 
ment of  the  action.  Held,  that  limitations, 
,  under  section  4819,  run  from  the  date  of  the 
I  deed  executed  In  pursuance  to  section  6624, 
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and  not  from  the  date  of  the  sale  and 
certificate  of  purchase.  Haggart  v.  Ranney» 
84  S.  W.  703,  705.  73  Ark.  344  (citing  Harvey 
V.  Douglass,  83  S.  W.  046,  73  Ark.  221 ;  Ste- 
phens V.  Holmes,  26  Ark.  48;  Worthen  v. 
Fletcher,  42  S.  W.  900,  71  Ark.  386;  CrlU  v. 
Hudson,  74  S.  W.  299,  71  Ark.  390). 


See  Purchaser. 

As  owner,  see  Owner. 

TAX  TlTliE 

A  "tax  title"  Is  generally  regarded  as  a 
definite  grant  from  the  sovereignty,  which 
bars  all  other  titles,  of  record  or  otherwise, 
and  imports  an  absolute  paramount  title  as 
against  the  world.  It  is  generally  accepted 
that  a  tax  title  is  a  new  title,  which  takes  its 
status,  not  from  the  date  of  the  tax  Judgment 
sale,  but  from  the  date  of  the  tax  lien.  Oak- 
land Cemetery  Ass'n  v.  Ramsey  County,  108 
N.  W.  857,  858,  98  Minn.  404, 116  Aul  St  Rep. 
377. 

TAX  VOTED  AND  I.EVIED 

Where  taxpayers  petitioned  for  the  vot- 
ing and  levying  of  a  tax  for  a  public  Improve- 
ment, and  inserted  in  the  petition  specified 
conditions,  among  which  was  the  enactment 
of  a  statute  by  the  Legislature  and  the  adop- 
tion of  a  constitutional  amendment,  and  a 
constitutional  amendment  was  thereafter 
adopted,  providing  that  *the  special  tax  for  a 
public  improvement  voted  by  the  property 
taxpayers  of  the  city  of  New  Orleans  on 
June  0,  1899,  and  levied  by  the  city  council,  is 
hereby  ratified,  and  its  validity  shall  never  be 
questioned,"  the  words  "tax  voted  and  lev- 
ied" had  reference  to  the  tax  voted  and  levied 
subject  to  the  conditions  Imposed  by  the  tax- 
payers in  their  petition.  State  ex  rel.  Saun- 
ders y.  Kohnke,  33  South.  793,  803,  109  La. 
8S8. 

TAX  WARRANT 

Execution   distinguished,  see   Execution 
(Writ  of). 

TAXABUES  GREDTT 

A  contract  giving  a  mere  option  to  pur- 
chase land  in  the  fxiture  on  the  terms  spec- 
ified is  not  a  "taxable  credit"  within  the 
meaning  of  the  tax  laws.  In  re  Shield  Bros., 
Ill  N.  W.  963,  964,  134  Iowa,  559,  10  L.  R.  A. 
(N.  S.)  1061. 

TAXABIJS  VAIitJE 

The  true  test  of  a  "taxable  value"  is  the 
producing  value  to  tHe  owner.  An  indlvid- 
uaFs  true  worth,  for  the  purposes  of  taxation, 
consists  of  his  real  and  personal  property; 
but,  in  the  case  of  a  corporation.  Its  fran- 
chise, its  borrowing  power,  its  earning  capaci- 
ty, its  real  worth,  are  not  represented  mere- 
ly by  its  visible  property'  and  shares  of  stock. 
The  taxable  value  of  the  corporation  is  its 
bonded  indebtedness,  together  with  its  stock. 
Consolidated  Gas  Co.  v.  City  of  Baltimore,  61 


Atl.  632,  537,  101  Md.  641,  1  L.  R.  A.  (N.  S.) 
263,  109  Am.  St  Rep.  584  (citing  Simpson  v. 
Hopkins,  33  Atl.  714,  82  Md.  478). 

In  a  statute  providing  that  property  sub- 
ject to  taxation  shall  be  valued  at  its  actual 
value  and  assessed  at  25  per  centum  of  such 
value,  which  assessed  value  shall  be  taken  as 
the  "taxable  value"  of  the  property,  the 
term  **taxable  value"  is  not  synonymous  with 
or  equivalent  to  "the  value  of' the  taxable 
property."  N.  W.  Halsey  Co.  v.  City  of  Belle 
Plaine,  104  N.  W.  494,  496,  128  Iowa,  467. 

TAXATION  OF  COSTS 

As  proceeding,  see  Proceedlng^ 


The  words  "assessed"  and  "taxed,**  in 
Sess.  Laws  1903,  c.  73,  §  29,  were  used  inter- 
changeably by  the  Legislature,  and  were  in- 
tended to  express  the  same  meaning.  State 
ex  rel.  Palmer  v.  Fleming,  97  N.  W.  1063, 
1070,  70  Neb.  529. 

TAXES  DITE 

The  words  "taxes  due,"  employed  in  Act 
Aug.  21,  1905,  providing  that  all  taxes  due 
the  state  and  county,  by  persons  residing  in 
the  new  county  or  upon  property  included 
within  the  limits  of  the  new  county,  at  the 
time  of  its  creation,  shall  be  payable  to  the 
tax  collector  of  the  county  from  which  the 
territory  was  taken,  did  not  exclude  the  col- 
lection of  regular  annual  county  taxes, 
though  they  had  not  actually  been  levied  be- 
fore the  approval  of  the  act  Pope  v.  Mat- 
thews, 54  S.  E.  162,  153,  126  Ga.  341. 

TAXING  OFFICER 

Other  taxing  officer,  see  Other. 

TAXING  POWER 

The  "taxing  power,"  acting  within  Its 
legitimate  sphere,  is  one  which  knows  no 
stopping  place  until  it  has  accomplished  the 
purpose  of  which  it  exists,  namely,  the  actual 
enforcement  and  collection  from  every  object 
of  taxation  of  its  proportionate  share  of  the 
public  burdens;  and,  if  ptevented  for  any 
reason,  it  may  return  again  and  again  until 
the  tax  is  collected.  Anderson  v.  Kitter- 
busch,  98  Pac.  1002,  1009,  22  Okl.  761. 

The  "power  of  taxation"  is  an  incident 
to  sovereignty,  and  as  stated  in  McCulloch 
V.  Maryland,  17  U.  S.  (4  Wlieat.)  316^28,  4  L. 
Ed.  579:  "The  power  of  taxing  the  people 
and  their  property  is  essential  to  the  very 
existence  of  government,  and  may  be  legiti- 
mately exercised  on  the  objects  to  which  It 
is  applicable,  to  the  utmost  extent  to  which 
the  government  shall  choose  to  carry  it.  The 
only  security  against  the  abuse  of  this  power 
Is  foimd  in  the  structure  of  the  government 
itself.  In  imposing  a  tax  the  Legislature  acts 
upon  its  constituents.  This  is,  in  general,  a 
sufficient  security  against  erroneous  and  op- 
pressive taxation.  The  people  of  a  state 
thereby  give  to  their  government  a  right  of 
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taxing  themselves  and  their  property,  and, 
as  the  exigencies  of  government  cannot  be 
limited,  they  prescribe  no  limits  to  the  exer- 
cise of  this  right,  resting  confidently  npon 
the  interests  of  the  legislator  and  upon  the 
influence  of  the  constituents  over*  their  rep- 
resentatives to  guard  them  against  this 
abuse."  And  as  stated  in  Ck)oley's  Constitu- 
tional Limitations,  678:  "The  power  to  im- 
pose taxes  is  one  so  unlimited  in  force  and 
so  searching  in  extent  that  the  courts  scarce- 
ly venture  to  declare  that  it  is  subject  to  any 
restrictions  whatever,  except  such  as  rest  in 
the  discretion  of  such  authority  as  exercises 
it  It  reaches  to  every  trade  and  occupation, 
to  every  object  of  industry,  use,  or  enjoyment, 
to  every  species  of  possession,  and  it  im- 
poses a  burden  which,  in  case  of  failure  to 
discharge  it,  may  be  followed  by  seizure  or 
sale,  or  confiscation,  of  property.  No  attri- 
bute of  sovereignty  is  more  pervading,  and  at 
.  no  point  does  the  power  of  the  government 
affect  more  constantly  and  intimately  all 
the  relations  of  life  than  through  the  exac- 
tions made  under  it"  As  stated  in  State  Tax 
on  Foreign-held  Bonds,  82  TJ.  S.  (15  Wall.) 
300,  319,  21  L.  Ed.  179:  'It  may  touch  prop- 
erty in  every  shape — ^In  its  natural  condition, 
in  its  manufactured  form,  and  in  its  varying 
transmutations.  •  •  ♦  It  may  touch  busi- 
ness in  the  almost  infinite  forms  In  which  it 
Is  conducted — ^in  professions.  In  commerce,  In 
manufactures,  in  transportation.  Unless  re- 
strained by  provisions  of  the  federal  Consti- 
tution, the  power  of  the  state  as  to  the  mode, 
form,  and  extent  of  taxation  is  unlimited." 
I.  M.  Darnell  &  Son  Co.  v.  City  of  Memphis, 
96  S.  W.  816,  818,  116  Tenn.  424. 

The  distinction  between  the  •'police  pow- 
er" and  the  ^'taxing  power*'  is  that,  while  the 
^'taxing  power"  is  exercised  for  the  raising  of 
revenue  and  is  subject  to  certain  limitations, 
the  "police  power"  is  exercised  only  for  the 
purpose  of  promoting  the  public  welfare,  and 
though  this  end  may  be  attained  by  taxing 
or  licensing  occupations,  the  object  must 
always  be  regulation,  and  not  the  raising  of 
revenue.  Robinson  v.  City  of  Norfolk,  60 
S.  E.  762,  764,  108  Va.  14,  15  L.  R.  A«  (N.  &) 
294, 128  Am.  St  Rep.  934. 

TAX-PAID  SPnUT  STAMPS 

*Tax-pald  spirit  stamps,"  as  they  are 
technically  called,  are  nothing  more  than  re- 
ceipts authorized  to  be  issued  by  the  govern- 
ment to  indicate  the  payment  of  taxes  on  dis- 
tilled spirits,  and  under  the  law  as  amended 
can  only  be  Issued  to  the  distiller  and  are 
therefore  without  value,  except  for  the  pur- 
pose for  which  the  same  are  issued,  and 
that  purpose  can  be  ascertained  by  an  in- 
spection of  the  stamps.  Under  these  drcum- 
stancee,  such  stamps  do  not  constitute  the 
basis  for  an  action  against  the  government  in 
the  hands  of  one  to  whom  they  were  not  is- 
sued, and  who  does  not  sustain  the  relation 


of  a  distiller  to  the  govenfment    Harklns 
V.  WilUard,  146  Fed.  703,  707,  77  O.  a  A  129. 


See  Property  Tax  Payer. 

As  beneficially  interested,  see  Beneficially 

Interested. 
As  trustee  of  express  trust  see  Trustee 

of  Express  Trust. 

One  owning  an  interest  in  a  store  in  part- 
nership with  his  father  is  a  "taxpayer"  with- 
in Ky.  St  §  4464  (Russell's  St  {  5736),  author- 
izing petitions  by  voters  who  are  taxpayers 
for  a  graded  c^ool  election,  though  the 
store  is  assessed  in  the  name  of  his  father; 
the  tax  being  paid  out  of  the  firm  assets. 
Ralls  V.  Sharp's  Adm'r,  131  S.  W.  998,  1000, 
140  Ky.  744. 

A  personal  covenant  in  a  lease  that  the 
lessee  will  pay  the  taxes  assessed  against  the 
property  of  the  lessor  mentioned  in  the  lease 
does  not  as  between  the  taxing  district  and 
the  lessee,  make  the  lessee  the  owner  or  "tax- 
payer," within  the  meaning  of  the  general 
tax  act  approved  April  8,  1903  (P.  L.  p.  394), 
and  hence  entitle  him  tp  notice  of  proceed- 
ings by  the  owner  to  apportion  taxes  upon 
the  leased  property  and  other  property  of  the 
lessor  and  owner.  New  Auditorium  Pier  Ca 
V.  Taxing  Dist  of  Atlantic  aty,  65  Aa  855. 
856,  74  N.  J.  Law,  303. 

A  resident  taxpaying  corporation  may 
maintain  a  bill  as  a  ''taxpayer"  to  restrain  il- 
legal acts  of  its  officials  in  appropriating  pub* 
lie  funds.  Wolff  Chemical  Co.  ▼.  City  of 
Philadelphia,  66  AU.  844,  345,  217  Pa.  215. 

Under  Rem.  &  Ral.  Code  |  94,  providing 
that  no  person  shall  be  competent  to  serve  as 
a  Juror  in  the  superior  courts  of  the  state  un- 
less he  be  an  elector  and  a  taxpayer  of  the 
state  a  "taxpayer"  is  a  person  owning  prop- 
erty in  the  state  subject  to  taxation  and  on 
which  he  regularly  pays  taxes,  but  a  showing 
that  a  Juror  was  not  a  taxpayer  of  the  coun- 
ty in  which  the  trial  was  held  was  not  suffi- 
cient to  disqualify  him.  Lasityr  ▼.  City  of 
Olympia,  112  Pac.  752,  764,  61  Wash.  661. 

Comp.  Laws,  |  5007,  requiring  an  elec- 
tion for  the  removal  of  the  county  seat  when 
three-fifths  of  the  qualified  electors  of  the 
county,  each  elector  being  a  taxpayer  thereof 
as  appears  by  the  last  assessment  roll,  who 
have  taken  the  oath  for  registration  of  elec- 
tors, shall  petition  the  county  oommiaaioners 
therefor,  and  section  5010,  providing  that 
every  petition  shall  be  accompanied  by  the 
certificate  of  the  registry  agent  where  the 
petitioners  reside,  showing  that  they  are 
qualified  electors,  as  appears  by  the  registry 
Ust,  or  by  affidavits  filed  in  his  office  of  per- 
sons not  registered  at  the  last  general  or 
special  election,  but  who  are  qualified  elec- 
tors, require  a  petitioner  to  be  a  taxpayer 
whose  name  appears  on  .the  last  assessment 
roll  and  requires  him  to  be  a  qualified  elector 
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as  shown  by  the  lists  of  the  last  general  or 
special  election  or  by  affidavit  that  he  is  a 
qualified  elector,  and  the  fact  that  one  may 
have  failed  to  register  for  a  special  election 
does  not  disqualify  him  where  he  possesses 
the  substantiEil  qualifications  and  Is  a  tax- 
payer and  voter  as  indicated.  Persons  who 
appear  on  the  assessment  roll  as  paying 
taxes  only  In  a  partnership  capacity  are 
"taxpayers,"  within  Gomp.  Laws,  i  5007. 
State  ex  rel.  Kaufman  v.  Martin,  106  Pac. 
818,  310,  d2  Nev.  197. 

tJnder  Revenue  Law  1898,  p.  346,  provid- 
ing tiiat  the  word  "person"  or  "persons,"  "tax- 
payer" or  "taxpayers,"  shall  be  held  to  In- 
clude .firms,  companies,  associations,  and 
corporations,  debts  due  on  open  account  to  a 
nonresident  are  taxable  at  the  domicile  of  the 
debtor,  when  they  have  arisen  out  of  a  busi- 
ness carried  on  in  the  taxing  state,  and  form 
part  of  the  capital  of  the  business.  Qeneral 
Electric  Co.  v.  Board  of  Assessors,  46  South. 
122,  123,  121  La.  116;  National  Fire  In9. 
Go.  V.  Board  of  Assessors,  46  South.  117, 
118,  121  La.  108,  126  Am#  St  Rep.  313. 

Civ.  Code  1901,  par.  2182,  authorising  in 
any  school  district  the  submission  to  the 
"taxpayers  of  the  district"  the  question  of  the 
Issuance  of  bonds,  when  read,  as  it  must  be, 
In  connection  with  paragraph  2186,  providing 
that  the  election  shall  be  held,  except  as  oth- 
erwise provided  in  the  title,  in  conformity 
with  the  general  election  laws,  and  In  con- 
nection with  paragraph  2186,  providing  that 
the  money  for  the  redemption  of  the  bonds 
shall  be  raised  by  taxation  on  the  taxable 
property  in  the  district,  and,  in  connection 
with  paragraph  2176,  makizig  every  adult 
person,  who  is  a  citizen  of  the  United  States, 
and  who  has  been  a  resident  of  a  school  dis- 
trict for  30  days,  and  who  is  a  parent  or 
guardian  of  a  child  of  school  age  residing 
in  the  district^  or  who  has  paid  a  tax  during 
the  preceding  year,  entitled  to  vote  at  any 
school  district  election,  etc..  Is  not  ambiguous 
and  uncertain  for  failing  to  provide  whether 
taxpayers  Include  only  residents  of  the  dis- 
trict, or  nonresidents  who  are  taxpayers,  and 
the  persons  qualified  to  vote  at  such  an  elec- 
tion are  those  possessing  the  qualifications 
prescribed  in  paragraph  2176,  and  the  phrase 
''taxpayer  of  the  district"  is  limited  to  those 
who  pay  taxes  on  property  within  the  dis- 
trict, and  the  paragraph  so  construed  is  not 
In  conflict  with  the  organic  act  (Rev.  St  U. 
8.  1878,  S  I860),  relating  to  the  qualifications 
of  voters.  Hicks  v.  Krlgbaum,  108  Pac.  482, 
484,  18  Arls.  237. 


TAXIMETER  CAB 

The  term  "taximeter  cab"  Includes,  as 
shown  by  the  evidence,  a  motor  cab.  Lynch 
V.  Robert  P.  Murphy  Hotel  Go^  112  N.  Y. 
Sopp.  916,  916. 


TEA 

As  provisions,  see  Provisions. 

"Tea"  is  defined  to  be  leaves  of  a  shrub 
or  small  tree  of  the  genus  Thea  or  Gamellla. 
The  shrub  is  a  native  of  Ghlna  or  Japan. 
There  are  other  kinds  of  tea,  such  as  sage 
tea  and  camomile  tea,  etc.  The  latter  are  ' 
the  restricted  uses  of  the  word.  When  one  is 
asked  to  take  a  cup  of  milk  or  a  cup  of  tea, 
It  would  iK>t  be  necessary  to  ask  what  is 
meant  State  v.  Garmody,  91  Paa  446,  448, 
00  Or.  1, 12  L.  R.  A.  (N.  S.)  82& 

TEACHER 

See  Qualified  Teacher;   Senior  Teacher. 

As  dty  oflicer,  see  Officer. 

As   member  of  learned  profession,  see 

Learned  Profession. 
As  minister,  see  Minister. 
Removal,  see  Remove — ^Removal. 

In  construing  a  statute,  a  word  should 
not  be  given  a  limited  or  specialized  meanr 
Ing,  unless  such  meaning  is  made  by  legis- 
lative enactment;  hence,  in  the  act  of  1900 
(94  Ohio  Laws,  p.  306),  relative  to  the  teach- 
er's-pension  fund,  the  word  "teacher,"  not  be- 
ing specifically  restricted  in  its  meaning,  will 
comprehend  within  Its  purview  such  instruct 
tors  as  shall  have  spent  a  part  of  the  time 
required  in  teaching  in  schools  not  support- 
ed in  whole  or  In  part  by  public  taxation. 
Venable  v.  Schafer,  28  Ohio  Gir.  Gt  R.  202, 
204. 

A  statute  punishing  any  guardian  of  any 
female  under  the  age  of  18  years,  or  any 
other  person  to  whose  care  such  female  shall 
have  been  confided,  who  shall  carnally  know 
her,  Includes  a  schoolteacher,  and  the  rela- 
tion of  'teacher"  and  pupil  exists  as  well 
after  the  dilld  reaches  home  as  It  does  in  the 
schoolroom.  It  exists  on  Sunday  as  well  as 
on  a  school  day.  State  v.  Hesterly,  81  S.  W. 
624,  627,  182  Mo.  16,  103  Am.  St  Rep.  634. 

Greater  New  Tork  Charter  (Laws  1901,  c. 
466)  §  1090,  provides  that  principals,  teachers, 
and  all  other  members  of  the  teadiing  staff 
shall  be  appointed  by  the  board  of  education, 
on  the  nomination  of  the  board  of  superin- 
tendents, and  that  such  nomination  shall  be 
made,  except  in  case  of  high  schools,  or 
training  schools  for  teachers,  for  the  several 
local  school  board  districts,  and  the  princi- 
pals, teachers,  etc.,  shall  be  assigned  to  duty 
to  such  schools  as  the  board  shall  determine, 
but,  when  practicable,  teachers  shall  be  ap- 
pointed for  districts  in  the  boroughs  where 
they  reside,  and  that  teachers  and  principals 
may  be  transferred  from  one  school  to  anoth- 
er by  the  board,  provided  that  a  teacher  shall 
not  be  transferred  from  a  school  in  one  bor- 
ough to  a  school  in  another  without  his  con- 
sent; and  it  further  provides  that,  for  all 
purposes  affecting  the  transfer  of  teachers, 
the  principal  of  the  school  to  which  it  la  pro- 


TBACHEK 


862 


TECHNICAL  RELEASE 


posed  to  transfer  a  teacher  shall  have  a  seat 
in  the  board  of  superintendents.  Section 
1091,  for  other  purposes,  refers  to  teachers 
and  principals  as  "such  teacher,"  indicating 
that  the  word  "teacher,"  included  both 
classes.  Held,  that  a  principal  could  be 
transferred  to  a  school  In  another  borough 
*  without  his  consent;  the  word  "teacher,"  as 
used  in  section  1090,  not  including  a  princi- 
pal. Barringer  v.  Board  of  Education  of 
City  of  New  York,  125  N.  Y.  Supp.  540,  541, 
140  App.  Dlv.  903. 

The  limitation  of  the  right  to  teach  a 
public  school.  Imposed  by  Ky.  St.  §  4503  (Rus- 
sell's St  §  5692),  providing  that  a  certificate 
of  the  third  class  shall  not  entitle  the  holder 
to  teach  In  any  district  reporting  55  or  more 
pupils,  includes  assistant  teachers  and  prin- 
cipals; and  an  assistant,  employed  in  such 
a  school  under  section  4366  (section  5591), 
authorizing  the  employment  of  an  assistant 
holding  a  certificate  of  qualification,  must 
have  the  qualifications  prescribed.  One  who 
teaches  in  a  public  school  when  he  has  no 
license  to  do  so  cannot  recover  compensation. 
Flanary  v.  Barrett,  143  S.  W.  38,  146  Ky. 
712,  Ann.  Gas.  1913C,  370. 

TEACHER'S  PENSION 

Deduction  from  salaries,  see  Taking  (In 
Eminent  Domain). 

TEAM 

As  inelndins  harness  and  veUole 

Plaintiff  brought  replevin  for  a  pair  of 
horses,  a  buggy,  and  a  set  of  harness.  The 
answer  averred  that  on  a  certain  day  the 
property  was  in  the  possession  of  M.,  who  left 
the  horses  on  a  city  street  for  more  than 
three  hours,  without  food  or  shelter,  which 
constituted  cruelty  to  the  animals  and  a  vio- 
lation of  an  ordinance,  requiring  defendant, 
as  city  marshal,  to  take  up,  feed,  and  shel- 
ter the  horses,  which  he  did,  putting  them  in 
the  stable  of  D.,  who  notified  M.  thereof, 
whereupon  M.  directed  that  tlie  team  be 
brought  to  him,  but  afterwards  ordered  the 
team  to  be  taken  back  to  the  stable.  The 
answer  made  no  mention  of  the  buggy  or  har- 
ness. A  witness  testiliod  that  he  remembered 
the  night  defendant  took  the  team  and  buggy. 
This  was  the  only  declaration  tending  to 
show  defendant  seized  the  vehicle,  and  there 
was  no  testimony  as  to  the  harness.  Held, 
that  the  word  "team,"  as  used  in  the  plead- 
ings and  testimony,  would  be  treated  as  in- 
cluding the  vehicle  and  harness,  as  well  as 
the  horses.  Krel)s  Hop  Co.  v.  Taylor,  97  Pac. 
44,  45,  52  Or.  C27. 

TEAM  TRACK 

A  "team  track"  is  described  as  a  siding 
on  a  railroad  for  loading  and  unloading  cars 
when  freight  comes  in  car  load  lots.  Chicago 
&  E.  I.  U.  Co.  V.  Chestnut  Bros.  (Ky.)  89  S. 
W.  298,  299. 


TEAM  WORK 

"Team  work"  means  work  done  by  a 
team  as  a  substantial  part  of  a  man's  busi- 
ness, as  in  farming,  staging,  express  carry- 
ing, drawing  of  freight,  peddling,  the  trans- 
portation of  material  used  or  dealt  In  as  a 
business.  This  is  clearly  distinguishable 
from  what  is  circumstantial  to  one's  business, 
as  a  matter  of  convenience  in  getting  to  and 
from  it,  or  as  a  means  of  going  from  place 
to  place  to  solicit  patronage,  or  to  settle  or 
make  collections,  or  to  see  persons  for  busi- 
ness purposes.  It  is  plainly  distinguishable 
from  family  use  and  convenience,  pleasure, 
exercise,  or  recreation.  Two  horses  used  by 
a  business  man  in  driving  from  his  home  to 
his  place  of  business,  in  driving  his  family 
about  for  pleasure  and  occasionally  used  by 
him  to  make  business  trips,  are  not  "work 
horses"  within  a  statute  exempting  two 
work  horses  from  execution.  Tishomingo 
Sav.  Inst.  V.  Young,  40  South.  9,  11,  87  Miss. 
473,  3  L.  K.  A.  (N.  S.)  693,  112  Am.  St  Rep. 
454,  6  Ann.  Gas.  776. 

TEAMSTER 

As  laborer,  see  Laborer. 

TEAR 

See  Ordinary  Wear  and  Tear. 

TECHNICAL 

TECHKICAI.  ERROR 

The  "teci^nical  errors  or  defects*  men- 
tioned in  the  statute,  for  which  a  reversal 
will  not  be  granted,  mean  such  as  do  not 
affect  a  substantial  right  and  could  not  In 
reason  have  changed  the  result.  People  t. 
Bonier,  72  N.  E.  226,  229,  179  N.  Y.  316,  103 
Am.  St.  Rep.  880. 

Under  St.  1893,  §  5330,  declaring  that  on 
an  appeal  the  court  must  give  judgment  with- 
out regard  to  "technical  errors,"  the  appel- 
late court  cannot  reverse  a  criminal  case 
where  accused  had  a  fair  and  impartial  trial, 
though  technical  errors  Intervened;  the  ap- 
pellate court  being  established  to  correct  mis- 
takes which  deprive  a  party  of  a  substantial 
right.  Martin  v.  Territory,  78  Pac.  88,  89, 
14  Okl.  598. 

TECHNICAI.  REIiEASE 

A  "technical  release"  is  an  instrument 
under  seal  or  some  other  form  of  satisfaction 
which  legally  imports  full  payment.  The  dif- 
ference between  a  "technical  release"  and  a 
"satisfaction  in  fact"  is  that  in  one  case  the 
law  regards  the  claim  as  paid  and  will  not 
allow  the  party  to  deny  by  proof,  while  in  the 
other  the  claim  was  in  fact  paid.  Ryan  t. 
Becker,  111  N.  W.  426,  427,  136  Iowa,  273,  14 
L.  R.  A.  (N.  S.)  329  (citing  Eastman  v.  Grant 
34  Vt  387 ;  Bloss  v.  Plymale,  3  W.  Va.  393. 
100  Am.  Dec.  752 ;  Miller  v.  Beck,  79  N.  W. 
344,  108  Iowa,  575). 
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TECHNICAL  TOTAL  LOSS 

"Technical  total  loss/'  as  used  in  a  ma- 
rine policy,  Is  synonymous  with  "constructive 
total  loss,"  which  takes  place  when  the  sub- 
ject insured  is  not  wholly  destroyed,  but  its 
destruction  is  rendered  highly  probable,  or 
the  privation  of  it,  though  not  quite  irretrieva- 
ble, is  such  that  its  recovery  is  exceedingly 
doubtful,  or  too  expensive  to  be  worth  the 
attempt.  Murray  v.  Great  Western  Ins.  Co., 
26  N.  Y.  Supp.  414,  416,  72  Hun,  282  (quoting 
from  2  Arn.  Ins.  [6th  Ed.]  p.  951). 

TECHNICAIXT  VESTED 

A  servient  estate,  which  is  given  to  a 
donee  by  will,  not  absolutely,  with  absolute 
power  of  disposition,  but  subject  to  be  de- 
feated by  his  death  before  attaining  a  certain 
age,  is  a  "technically  vested  estate."  Title 
Guarantee  &  Trust  Co.  v.  Ward,  164  Fed. 
459,  467  (citing  Vanderbilt  v.  Eldman,  25  Sup. 
Ct.  334,  196  U.  S.  490,  49  L.  Ed.  563). 

TECHNICALITT 

See  Extreme  Technicality. 

TELEGRAM 

As  commerce,  see  C]k>mmerce. 
Transmission  of,  as  commodity,  see  Com- 
modity. 
See,    also.   Transmit — ^Transmission. 

A  "telegram"  is  a  message  transmitted 
by  the  telegraph.  Western  Union  Tel.  Co.  v. 
mil,  50  South.  248,  163  Ala.  18,  23  L.  R.  A. 
(N.  S.)  648, 19  Ann.  Oas.  1058. 

TELEGRAPH 

Telegraphing  as  Interstate  commerce,  see 
Interstate  Commerce. 

A  "telegraph"  is  an  apparatus  or  ma- 
chine used  to  transmit  Intelligence  to  a  dis- 
tant point  by  means  of  electricity.  Western 
Union  Tel.  Co.  v.  Hill,  5()  South.  248.  251,  163 
Ala.  18,  23  L.  R.  A.  (N.  S.)  648,  19  Ann.  Cas. 
1058. 

Telepltone  inoluded 

The  term  "magnetic  telegraph  lines,"  as 
used  in  Sayle*s  Ann.  Civ.  St.  Tex.  1897,  art. 
698,  providing  that  corporations  created  for 
the  purpose  of  constructing  and  maintaining 
"magnetic  telegraph  lines"  are  authorized  to 
set  their  poles  and  other  fixtures,  along  any 
of  the  public  roads,* etc..  Includes  "telephone 
lines";  the  latter  being  but  another  method 
of  accomplishing  the  one  purpose,  the  trans- 
mission of  messages  by  electricity.  City  of 
Texarkana  v.  Southwestern  Telephone  &  Tele- 
graph Co.,  106  S.  W.  915,  916,  48  Tex.  Civ. 
App.  16  (quoting  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Southwestern  Telephone  &  Telegraph  Co., 
C5  S.  W.  117.  93  Tex.  313,  49  L  R.  A.  459.  77 
Am.  St.  Rep.  884). 

The  phrase  "to  grant  the  right  of  way," 
in  subsection  22  of  section  11  of  the  charter 
act  of  cities  of  the  first  class  (chapter  37»  p. 


84,  Laws  1881;  section  53,  c.  122,  p.  187, 
Laws  1903),  construed  with  section  74  of  the 
general  telegraph  act  (article  8,  c.  23,  Gen.  St. 
1868),  gives  to  cities  of  the  first  class  the 
right  to  determine  and  designate  the  streets 
and  alleys  of  the  city  which  may  be  occupied 
and  used  by  the  posts  and  wires  of  telegraph 
companies  and  telephone  companies.  City  of 
Wichita  V.  Missouri  &  K.  Telephone  Co.,  78 
Pac.  886,  889,  70  Kan.  441. 

In  determining  the  liability  of  a  tele* 
phone  company  for  negligence  In  the  trans- 
mission or  delivery  of  a  message,  a  telephone 
company  will  be  treated  as  a  telegraph  com- 
pany; "telegraph"  Including  any  apparatus 
for  transmitting  messages  by  means  of  elec- 
tric signals,  and  a  "telephone"  being  a  "tele- 
graph." Rehearing,  McLeod  v.  Pacific  Tele- 
phone Co.,  94  P.  568,  denied.  McLeod  v. 
Pacific  States  Telephone  &  Telegraph  Co.,  95 
Pac.  1009,  52  Or.  22,  18  L.  B,  A.  (N.  S.)  954, 
16  Ann.  Cas.  1239. 

There  are  authorities  which  hold  that, 
in  the  construction  of  statutes,  the  word 
"telegraph"  embraces  "telephone"  and  that 
statutes  concerning  telegraph  companies  in- 
clude telephone  companies  as  well.  But  the 
Arkansas  statute,  declaring  that  "telegraph" 
companies  shall  be  liable  for  mental  anguish 
or  suffering  on  account  of  negligence  "in  re- 
ceiving, transmitting,  or  delivering  messag- 
es," does  not  include  "telephone"  companies. 
A  telephone  company  does  not  "receive, 
transmit,  and  deliver"  a  message  in  the  ordi- 
nary acceptation  of  those  words.  It  merely 
furnishes  to  the  patron  facilities  for  carrying 
on  a  conversation  at  long  distance.  Southern 
Tel.  Co.  V.  King,  146  S.  W.  489,  491,  103  Ark. 
160,  39  L.  R.  A.  (N.  S.)  402  (citing  Northwest- 
em  Telephone  Exch.  Co.  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  79  N.  W.  315,  76  Minn.  334). 

The  Supreme  Court  of  California,  in  con- 
struing section  591  of  the  Penal  Code,  which 
makes  it  a  penal  offense  for  any  person  to 
maliciously  take  down  or  injure  any  line  of 
telegraph,  held  that  the  word  "telegraph,"  as 
used  in  such  section,  included  in  its  meaning 
"telephone."  'Pol.  Code  Cal.  §  4480,  provides 
that  with  relation  to  each  other  the  provi- 
sions of  the  four  Codes  are  to  be  construed 
as  though  parts  of  the  same  statute.  Held 
that,  under  such  rule  and  decision,  Civ.  Code 
Cal.  §  536,  which  provides  that  "telegraph 
corporations  may  construct  lines  of  telegraph 
along  and  upon  any  public  road  or  highway 
♦  ♦  ♦  within  this  state,"  must  be  constru- 
ed by  a  federal  court  as  including  telephone 
corporations,  and  as  authorizing  them  to  con- 
struct and  maintain  their  lines  In  the  streets 
of  cities  and  towns  without  first  procuring 
the  consent  of  the  municipal  authorities. 
Sunset  Telephone  &  Telegraph  Co.  v.  City  of 
Pomona,  172  Fed.  829,  834,  97  0.  C.  A.  251. 

The  words  "telegraph  corporations,"  as 
used  in  Civ.  Code,  §  536,  prior  to  its  repeal 
and  re-enactment  by  St  1905,  p.  492,  authoriz- 
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Ing  telegraph  corporations  to  constmct  lines 
along  or  on  any  pnblic  road  or  highway,  etc., 
conld  not  be  construed  to  include  telephone 
companies,  under  the  rule  that  grants  con- 
tained in  public  statutes  must  be  strictly  con- 
strued in  favor  of  the  public.  Sunset  Tele- 
phone &  Telegraph  Ck>.  v.  City  of  Pasadena, 
118  Pac.  796,  799, 161  Cal.  265. 

The  words  "telegraph  line,"  in  Acts 
1849-50,  c.  Ill,  Code  1858,  {  1316,  Acts  1875, 
c.  142,  S  8,  and  Acts  1885,  c.  66,  giving  to  a 
telegraph  corporation  the  right  to  construct 
a  "telegraph  line"  along  any  public  highway 
or  street  of  any  city,  do  not  include  a  tele- 
phone line.  Home  Telegraph  Co.  v.  Mayor 
and  City  Council  of  Nashville,  101  a  W.  770, 
773,  118  Tenn.  1,  11  Ann.  Cas.  824. 

TEIJBOBAPH  OOMPAinr 

As  common  carrier,  see  Common  Carrier. 
As  engaged  in  quasi  public  employment, 

see  Quasi  Public  Employment 
As  public  service  corporation,  see  Public 

Service  Corporation. 

A  "telegraph  company"  is  a  quasi  public 
corporation,  private  in  the  ownership  of  its 
stock,,  but  public  in  the  nature  of  its  duties ; 
and  hence  it  follows,  both  upon  reason  and 
authority,  that  the  failure  of  a  "telegraph 
company"  to  promptly  and  correctly  transmit 
and  deliver  a  message  received  by  it  is  a 
breach  of  a  public  duty  imposed  by  operation 
of  law.  Green  v.  Western  Union  Tel.  Co.,  49 
S.  E.  105,  166,  136  N.  C.  489,  67  L.  R.  A.  985, 
108  Am.  St  Rep.  955,  1  Ann.  Cas.  349  (citing 
Cashlon  v.  Western  Union  TeL  Co.,  82  S.  E. 
746,  124  N.  O.  459,  45  L.  R.  A.  160;  Landle  v. 
Western  Union  Tel.  Co.,  32  S.  E.  886,  124  N. 
C.  528;  Cogdell  v.  Western  Union  Tel.  Co., 
47  S.  E.  490,  135  N.  C.  431). 

A  "telegraph  company"  is  a  public  serv- 
ice corporation  engaged  in  a  public  utility, 
and  in  receiving,  transmitting,  and  delivering 
messages  should  be  treated  as  an  independent 
principal  or  contracting  party,  and  be  held 
liable  both  in  contract  and  tort,  the  same  as 
other  principals.  Strong  v.  Western  Union 
Telegraph  Co.,  109  Pac.  910,  920,  18  Idaho, 
389,  30  I^  R.  A.  (N.  S.)  409,  Ann.  Cas.  1912A, 
56. 

Railroad  company 

Kirby's  Dig.  §  7947,  making  "telegraph 
companies"  liable  for  mental  anguish  or  suf- 
fering from  negligence  in  the  delivery  of  a 
message,  applies  to  railroad  companies  doing 
a  telegraph  business.  Arkansas  &  L.  Ry.  Co. 
V.  Stroude,  91  S.  W.  18,  19,  77  Ark,  109,  113 
Am.  St  Rep.  130. 

TELEOBAPH  OPERATOR 

A  "telegraph  operator"  is  different  from 
a  "train  dispatcher,"  in  that  the  operator  or- 
dinarily is  not  invested  with  any  control  over 
the  running  of  trains,  and  he  does  not  occupy 
the  position  of  a  train  dispatcher  merely  be- 
cause he  transmits  or  delivers  orders  for  the 


movement  of  trains,  so  that  h!s  negligence 
cannot  be  said  to  be  the  negligence  of  the 
company.  Strottman  v.  St  Louis,  I.  M.  &  S. 
R.  Co..  109  S.  W.  769,  779,  211  Mo.  227  (citing 
McKaig  V.  Northern  Pac.  Ry.  Co.,  42  Fed. 
288 ;  ancinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Clark, 
57  Fed.  125,  6  C.  C.  A.  281 ;  Baltimore  &  0. 
R.  Co.  V.  Camp,  65  Fed.  952,  13  C.  C.  A.  233; 
Oregon  Short  Line  &  U.  N.  R.  Co.  v.  Frost, 
74  Fed.  965,  21  C.  O.  A.  186;  Price  v.  De- 
troit, G.  H.  &  M.  R.  Co.,  12  Sup.  Ct  986,  145 
U.  S.  651,  36  L.  Ed.  843 ;  Slater  v.  Jewett,  85 
N.  Y.  61,  39  Am.  Rep.  627 ;  Dana  v.  New  York 
Cent  &  H.  R.  R.  Co.  [N.  Y.]  23  Hun,  473; 
Monaghan  v.  New  York  Cent.  &  H.  R.  R.  Co. 
[N.  Y.]  45  Hun,  113 ;  Reiser  v.  Pennsylvania 
Po.,  25  Atl.  175,  152  Pa.  38,  34  Am.  St  Rep. 
620). 

TELEGRAPH  OR  TELEPHONE  LINES 

See   Line    of    Telegraph    or   Telephone 
Poles. 

The  right  to  maintain  ''a  telegraph  or 
telephone  line  or  lines,"  when  construed  as  a 
right  appurtenant  to  the  right  to  maintain 
the  pipe  lines,  does  not  import  an  unlimited 
number  of  wires,  but  only  such  as  may  be 
reasonably  necessary  for  the  maintenance 
and  operation  of  the  pipe  line.  Decree  (Ch. 
1907)  65  A.  747,  reversed.  Northeastern  Tel- 
ephone &  Telegraph  Co.  v.  Hepburn,  09  Atl. 
249,  251,  73  N.  J.  Eq.  657. 


As  real  property,  see  Real  Property. 

TELEPHONE 

See  Extension  Telephone. 

Service  by   telephone,  see   Service  (In 

Practice). 
Telephoning  as  interstate  commerce,  see 

Interstate  Commerce. 
See,  also.  Telegraph  or  Telephone  liines; 

Transmit — ^Transmission. 

A  •'telephone"  is  a  instrument  by  which 
two  persons  may  talk  to  each  other.  Gilpin 
V.  Savage,  112  N.  Y.  Supp.  802,  805,  60  Misc. 
Rep.  605. 

The  word  "telephone"  implies  the  trans- 
mission of  intelligence,  messages,  or  sound  to 
a  far  point.  Doty  v.  American  Telephone  & 
Telegraph  Co.,  130  S.  W.  1053,  1056,  123 
Tenn.  329,  Ann.  Cas.  1912C,  167. 

As  oonTenlenoe 

See  Convenience— Convenient. 
Am  instrnmeiLt  alone 

A  franchise  to  a  telephone  company 
which  fixes  the  rates  for  business  and  office 
use,  for  residence,  for  party  line  residence 
service,  business  extension  telephones,  and 
residence  extension  telephones,  and  which 
provides  that  at  such  time  as  the  exchange  of 
the  company  shall  have  in  operation  a  spec- 
ified number  of  telephones  in  the  dty  it  may 
increase  the  rates,  does  not  contemplate  in 
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counting  the  telephones  that  bnstness  exten- 
sion telephones  or  residence  extension  tele- 
phones shall  be  counted  as  telephones,  for  a 
"telephone/'  when  technically  defined,  means 
only  the  instrument  itself,  but,  when  consid- 
ered with  reference  to  the  use  to  be  made 
of  it,  it  must  be  accompanied  with  the  neces- 
sary apparatus  for  the  reception  and  trans- 
mission of  messages,  and  an  "extension  tele- 
phone** is  an  Instrument  consisting  of  bell, 
recelTer,  and  transmitter  connected  with  a 
telephone  which  appears  numbered  on  the 
list,  and  Is  used  solely  through  such  number- 
ed Instrument  without  any  independent  con- 
nection with  the  switchboard.  Panhandle 
Telephone  &  Telegraph  Co.  t.  Amarillo  (Tex.) 
142  S.  W.  638,  639. 

The  word  "telephone,"  as  used  in  a  mu- 
nicipal ordinance  constituting  a  contract  be- 
tween the  dty  and  a  telephone  company, 
containing  a  provision  for  furnishing  to  the 
citizens  telephone  service  at  a  specified  rate 
for  business  places  and  dwellings  per  an- 
num, is  used  as  including  all  improvements, 
equipments,  and  appliances  essential  in  the 
operation  of  a  telephone  to  make  it  most 
effective  in  use.  Charles  Simon's  Sons  Co. 
V.  Maryland  Telephone  &  Telegraph  Co.,  57 
AtL  193,  197,  99  Md.  141,  63  L.  R.  A.  727. 

A«  ielegrapli 

See  Telegraph. 

TELEPHONE  BUSINESS 

As  public  business,  see  Public  Business. 

The  "telephone  business'*  consists  of 
two  well-defined  branches — the  long-distance 
system,  and  exchanges  for  the  local  business 
of  cities  and  villages.  State  ex  reL  North- 
western Tel.  Exch.  Co.  v.  City  of  Thief  River 
Falls,  113  N.  W.  1057,  1058,  102  Minn.  425. 

TEI.EPHONE  OOMPANT 

As  public  service  corporation,  see  Pub- 
lic Service  Corporation. 

As  quasi  public  corporation,  see  Quasi 
Public  Corporation. 

A  "telephone  company*'  is  a  common  car- 
rier of  intelligence,  engaged  in  a  public  serv- 
ice, holding  itself  out  to  the  public,  in  con- 
sideration of  certain  fees  exacted,  as  able, 
ready,  and  willing  to  enter  into  contracts 
which  will  place  persons  in  direct  communi- 
cation with  each  other;  and  it  may  also  hold 
Itself  out  to  render  other  services,  such  as 
the  transmission  of  messages,  its  lial>ility  be- 
ing measured  by  the  duty  assumed.  Jones  v. 
Cumberland  Telephone  &  Telegraph  Co.,  180 
8.  W.  994,  995,  140  Ky.  165. 

"A  'telephone  company*  is  a  public  quasi 
corporation  when  it  serves  the  public."  A 
city  council  cannot  prevent  the  lessee  of  a 
stall  in  the  public  market  from  employing 
telephonic  service,  provided  the  rights  of 
others  are  not  affected  and  legitimate  ordi- 
nances of  the  municipality  are  not  disregard- 
ed. Swayze  v.  City  of  Monroe^  40  South. 
926,  928, 116  La.  643. 
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A  "telephonic  system"  is  simply  a  system 
for  the  transmission  of  news.  It  is,  per- 
haps, in  a  limited  sense,  and  yet  in  a  strict 
sense,  a  common  carrier.  It  must  be  equal 
in  its  dealings  with  all.  But  relator  was  not 
entitled  to  mandamus  against  a  telephone 
company  to  compel  the  Installation  of  a  tele- 
phone, wh^re  she  admitted  being  a  prostitute 
and  keeper  of  a  bawdyhouse  in  which  she 
desired  the  telephone  installed.  Godwin  v. 
Carolina  Telephone  ft  Telegraph  Co.,  48  S. 
E.  636,  186  N.  C.  258,  67  L.  R.  A.  251,  103 
Am.  St  Rep.  941, 1  Ann.  Cas.  203  (quoting  and 
adopting  definition  in  Commercial  Union  TeL 
Co.  T.  New  England  Tel.  &  Tel.  Co.,  17  Atl. 
1071,  61  Vt  241,  5  L.  R.  A.  161,  15  Am.  St. 
Rep.  883,  and  citing  Chesapeake  &  P.  Tele- 
phone Co.  T.  Baltimore  &  O.  Telegraph  Co., 
7  AU.  809,  811,  66  Md.  399,  414,  59  Am. 
Rep.  167). 

TEIiEPHONE  IiINE 

The  term  "telephone  line."  in  a  resolu- 
tion of  the  council  of  a  city  granting  the 
right  to  a  telephone  exchange  company  to 
occupy  the  streets,  alleys  and  public  grounds 
within  the  city,  to  place  therein  its  poles, 
wires,  and  fixtures  constituting  its  telephone 
line  within  and  through  the  city,  refers  to 
the  line  the  company  is  at  the  time  construct- 
ing through  the  country,  and  refers  only  to 
its  long-distance  line.  State  ex  rel.  North- 
western Tel.  Exch.  Co.  v.  City  of  Thief  River 
Falls,  113  N.  W.  1057,  1058,  102  Minn.  425. 

The  words  "telephone  line,"  in  a  resolu- 
tion granting  the  right  to  a  company  to  con- 
struct a  telephone  line  within  and  through  a 
dty,  cannot  be  construed  to  limit  the  grant 
to  the  construction  of  a  single  through  line, 
to  the  exclusion  of  an  exchange.  City  of 
Vermillion  v.  Northwestern  Tel.  Exch.  Co., 
189  Fed.  289,  294,  111  C.  0.  A.  21. 

A  "telephone  line"  is  a  public  utility. 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  Batesville  & 
W.  TeL  Co.,  97  S.  W.  660,  661,  80  Ark.  499 
(citing  Joyce,  Electric  Lines,  S  275). 

TEIfPHONE  MESSAGE 

Sending  a  telephone  message,  see  Send. 

TELEPHONE  PBOPEBT7 

As  real  property,  see  Real  Property. 

TELL 

An  indictment  for  perjury,  which  charges 
that  accused  falsely  testified  that  he  never 
went  to  a  bank  and  "told"  the  bank  not  to 
loan  to  a  third  person  money  to  meet  an  ob- 
ligation, etc.,  sets  forth  the  perjurous  matter, 
as  against  the  objection  that  It  fails  to  name 
the  bank  officer  to  whom  accused  made  the 
statement;  for,  though  the  word  "tell"  im- 
ports oral  communication,  it  may  be  em- 
ployed where  the  communication  Is  by  writ- 
ing. People  V.  Bradbury,  103  Pac.  215,  217, 
155  Cal.  808  (citing  Stand.  Diet). 
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TEIXER'S  CHECK 

For  all  practical  purposes  In  modem 
mercantile  transactions,  a  "teller's  check"  is 
but  a  substitute  for  a  certified  check,  and 
much  more  closely  resembles  it  than  it  does 
a  bill  of  exchange,  strictly  speaking;  and  it 
is  none  the  less  a  check  because  drawn  by 
an  executive  officer  of  the  bank  upon  the  in- 
stitution he  serves.  Hannon  v.  Allegheny 
Bellevue  Land  Co.,  44  Pa.  Super.  Ct  206,  273. 

TELLTALES 

"Telltales"  are  ropes  suspended  from  a 
wire  across  the  track  to  give  warning  of  a 
low  bridge.  West  v.  Chicago,  B.  &  Q.  Ry. 
Co.,  179  Fed.  801.  802,  103  O.  C.  A.  293. 

**Telltale  signals"  are  straps  of  leather 
attached  to  a  wire  extended  over  a  railroad 
track  to  warn  those  working  on  box  cars  of 
the  proximity  of  a  "low  bridge."  Koller  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  129  N.  W. 
220,  221,  113  Minn.  173. 

"It  was  further  in  evidence  that  there 
were  warning  ropes  suspended  above  the 
track  on  each  approach  to  the  bridge  and 
about  25  or  30  yards  off,  called  ^telltales.' 
These  ropes  were  intended  to  notify  brake- 
men  to  stoop,  and  they  were  suspended  at 
such  a  distance  as  to  strike  the  heads  of  the 
brnkemen  as  they  passed."  Iledrick  v. 
Southern  R.  Co..  48  S.  E.  830,  831,  136  N.  C. 
510. 

TEMPERATE 

The  word  **temperate"  means  "moderate ; 
showing  moderation:  not  excessive,  lavish, 
or  inordinate."  ,  Temperate  damages  are  such 
as  would  be  a  reasonable  compensation  for 
the  injury,  and  are  more  than  nominal  dam- 
ages. Hilton  V.  Jesup  Banking  Co.,  57  S.  E. 
78,  79,  128  Ga.  30,  11  L.  R.  A.  (N.  S.)  224,  10 
Ann.  Cas.  987  (quoting  and  adopting  ^he  defi- 
nition in  Cent.  Diet.). 

TEMPORARY 

"Temporary,"  as  used  in  the  rule  against 
damages  to  an  abutting  owner  for  a  tempo- 
rary street  obstruction  while  constructing 
an  improvement,  is  the  opposite  of  "perma- 
nent," and  means  a  period  commensurate 
with  reasonable  prosecution  of  the  work. 
Lefkovitz  v.  City  of  Chicago,  87  N.  E.  68,  238 
III.  23. 

TEMPORARY  ABANDONMENT 

•'Temporary  abandonment"  of  school 
land,  60  as  not  to  lose  the  rights  of  a  pur- 
chaser, must  be  an  abandonment  continuing 
"no  longer  than  the  facts  Justified.  Thus,  if 
plaintiff  abandoned  the  land  under  a  well- 
grounded  fear  of  death  or  a  serious  bodily 
Injury,  and  the  facts,  if  any,  that  Justified 
such  abandonment  liad  continued  since  that 


time  to  the  present,  the  abandonment  would 
be  considered  temporary,  unless  plaintiff 
had  abandoned  the  land  permanently."  Jones 
V.  Wright  (Tex.)  92  S.  W.  1010,  1013. 

TEMPORARY  AILMENTS 

As  disease,  see  Disease. 

TEMPORARY  DAMAGES 

"Temporary  damages"  are  such  as  are 
recoverable  from  time  to  time  as  they  accrue. 
McHenry  v.  City  of  Parkersburg,  66  S.  E. 
750,  751,  66  W.  Va.  533,  29  L.  B.  A.  (N.  S.) 
860. 

TEMPORARY  IMPAIRMENT  OF  POW- 
ER TO  EARN  MONEY 

m 

"Temporary  Impairment  of  the  power  to 
earn  money"  is  another  expression  for  "loss 
of  time."  Cincinnati,  N.  O.  &  T.  P.  B.  Co.  t. 
Silvers  (Ky.)  126  S.  W.  120,  123. 

TEMPORARY  INJUNCTION 

See,  also,  Injunction  Pendente  Ute. 

A  "temporary  injunction"  is  a  prelimi- 
nary order  of  court,  and  granted  at  the  out- 
set or  pending  an  action,  forbidding  the  per- 
formance of  threatened  acts  described  in  the 
complaint  until  the  rights  of  the  parties  have 
been  determined;  and  defendants  must  obey 
a  temporary  injunction  as  construed  in  the 
light  of  the  purpose  of  the  original  suit,  as 
shown  by  the  complaint  and  the  relief  pray- 
ed for.  Deming  v.  Bradstreet,  84  AtL  IIG, 
119,  85  Conn.  050. 

A  court  or  judge  has  no  jurisdiction  to 
grant  a  * 'temporary  Injunction"  until  the  be- 
ginning of  a  proi)cr  action  In  which  such  or- 
der may  be  had.  Ex  parte  Shan),  124  Pac. 
532,  533,  87  Kan.  504,  Ann.  Cas.  1913E,  460. 

A  "temporary  injunction"  is  in  effect  a 
restraining  order.  Castlenian  v.  State,  47 
South.  647,  649,  94  Miss.  609. 

A  "restraining  order"  is  an  order  grant- 
ed to  maintain  the  subject  in  controversy  in 
statu  quo  until  the  hearing  of  an  application 
for  a  temporary  injunction,  and  hence  is  dis- 
tinct from  a  "temporary  Injunction."  Bx 
parte  Grimes,  94  Pac.  668,  670,  20  Okl,  446. 

The  chief  distinction  between  a  "tempo- 
rary order  of  injunction"  and  a  mere  "re- 
straining order"  until  the  application  is 
fully  heard  Is  that  the  temporary  order  of  in- 
junction does  not  by  its  terms  indicate  or  con- 
template that  a  furtlier  hearing  on  the  appli- 
cation is  to  be  had  before  the  application  is 
finally  acted  upon.  State  ex.  reU  Keefe  v. 
Graves,  117  N.  W.  717,  718,  82  Neb.  282. 

Though  the  terms  "temporary  injunc- 
tion" and  "restraining  order"  are  often  used 
synonymously,  a  "restraining  order"  is  ef- 
fective only  until  an  application  for  an 
injunction  shall  be  heard ;  a  "temporary  in- 
junction" is  a  restraining  order  effectiTe  im- 
til  the  trial  of  the  action  in  which  it  is  is- 
sued.   The  effect,  and  not  the  name  by  whicb 
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an  order  may  be  called,  determines  to  which 
of  two  classes  it  properly  belongs.  State  v. 
Johnston,  97  Pac.  790,  791,  78  Kan.  615. 

The  only  purpose  of  a  "temporary  in- 
junction*' Is  to  maintain  the  status  quo  un- 
til plaintiff  may  have  an  opportunity  for  a 
trial  on  the  merits.  Glliman  y.  Talley,  119 
N.  W.  144,  145,  140  Iowa,  718. 

The  sole  object  of  a  "temporary  injunc- 
tion" being  to  preserve  the  subject  of  contro- 
versy in  the  condition  in  which  it  is  when  the 
order  is  made  till  opportunity  for  a  full  and 
deliberate  Investigation,  an  order  to  a  sheriff 
to  return  articles  distrained  and  taken  in  his 
charge  Is  improper.  Evans  v.  Mayes,  62  S. 
E.  207,  208,  81  8.  0. 188. 

TEMPORARY  INJITRT 

A  "permanent  injury**  to  real  property, 
as  distinguished  from  a  temporary  or  contin- 
uing injury,  is  one  of  such  a  character,  and 
existing  under  such  circumstances,  that  it 
will  be  presumed  to  continue  indefinitely. 
A  "temporary  or  continuing  Injury"  is  one 
that  may  be  abated  or  discontinued  at  any 
time.  Worden  v.  Bielenberg,  138  N.  W.  814, 
315,  119  Minn.  330. 

TEMPORARY  IHSAKITT 

Drunkenness  is  frequently  characterized 
by  law  writers  as  "temporary  insanity."  Wal- 
dron  V.  Angleman,  58  AtL  568,  569,  71  N.  J. 
Law,  166. 

TEMPORARY  LOAN 

A  "temporary  loan"  within  Const.  Amend, 
art.  22,  limiting  municipal  indebtedness,  but 
providing  that  the  adoption  of  the  article 
shall  not  api^ly  to  temporary  loans  to  be  paid 
out  of  money  raised  by  taxation  during  the 
year  in  which  they  are  made,  is  one  made  for 
a  temporary  purpose,  to  be  paid  during  t]^e 
municipal  year  in  which  it  is  made  and  from 
taxes  assessed  and  collected  within  the  same 
year,  and  if  such  loan,  though  temporary  in 
its  inception,  or  any  part  thereof,  is  carried 
over  into  the  next  municipal  year,  it  loses 
its  temporary  character  and  becomes  a  debt 
of  the  citr  within  the  inhibition  of  said  arti- 
cle, limiting  a  municipal  Indebtedness  to  6 
per  cent,  of  the  city  valuation.  Blood  y. 
Heal,  60  Ati.  427-431,  100  Me.  30. 

TEMPORARY  OBSTRUCTION 

The  presence  of  vehicles  does  not  con- 
stitute a  "temporary  obstruction*  of  a  street, 
within  a  municipal  ordinance  requiring  every 
person  using  a  vehicle  on  any  street  to  drive 
at  the  right  of  the  center  of  the  street,  but 
providing  that,  if  the  street  is  temporarily 
obstructed,  such  person  may  use  the  traveled 
part  thereof,  regardless  of  which  side^of  the 
center  of  the  street  such  traveled  part  may 
be.  State  y.  Larrabee,  115  N.  W.  918,  104 
Minn.  37. 


TEBCPORARY  PRITIUBGE 

The  erection  of  buildings  for  the  storage 
of  tools  and  machinery  used  in  the  comple- 
tion of  the  subway  requiring  three  or  more 
years  for  such  work,  and  also  used  for  the 
generation  of  compressed  air  power,  is  per- 
manent in  a  special  sense  with  reference  to 
the  completion  of  work,  and  their  erection 
and  maintenance  are  not  a  'temporary  privi- 
lege,*' granted  by  Laws  1892,  c.  556,  |  4,  pro- 
hibiting the  use  of  streets  except  for  sueli 
temporary  purposes  as  the  proper  authorities 
may  grant  to  facilitate  the  work.  Bates  v. 
Holbrook,  64  N.  E.  181,  188,  171  N.  Y.  460. 

TEMPORARY  PURPOSE 

That  a  corporation  borrowing  money 
gave  its  note  therefor  payable  in  30  days  jus- 
tifies the  conclusion  that  it  borrowed  for 
"temporary  purposes,"  for  which  alone,  un- 
der Laws  1851,  c.  122,  §  5,  it  had  power  to 
borrow.  Leighton  v.  Leighton  Lea  Ass'n, 
131  ICT.  Supp.  561,  566,  74  Misc.  Rep.  229. 

TEMPORARY  RECEIVER 

The  term  "temporary  receiver"  perhaps 
might  better  be  confined  to  the  mere  custo- 
dian receiver,  who  is  often  appointed,  upon 
the  filing  of  the  bill,  under  the  general  equi- 
ty power  of  'the  court,  in  order  to  preserve 
the  assets  from  waste  until  the  hearing  can 
be  had  which  will  determine  whether  the 
corporation  is  to  be  disabled  or  not,  and  its 
assets  vested  in  a  receiver.  Gallagher  v.  As- 
phalt Ck>.  of  America,  58  Atl.  403,  408,  67  N. 
J.  Eq.  441. 

TEMPORARY  RESTRAXKING  ORDER 

As  injunction,  see  Injunction.    . 

TEMPTATION 

"Temptation"  is  not  always  Invitation. 
As  the  common  law  is  understood,  it  does  not 
excuse  a  trespass  because  there  is  a  "tempta- 
tion" to  commit  it,  or  hold  property  owners 
bound  to  contemplate  the  infraction  of  prop- 
erty rights  because  the  "temptation"  to  un- 
trained minds  to  infringe  them  might  have 
been  foreseen.  A  mere  "temptation"  is  not 
an  allurement  sufiicient  to  legally  constitute 
an  invitation  to  enter  the  premises  of  anoth- 
er. Paolino  v.  McKendaU,  53  AU.  268,  272, 
24  R.  I.  432,  60  L.  R.  A.  133,  96  Am.  St.  Rep. 
730 ;  Wilmot  v.  McPadden,  65  Atl.  157,  160, 
79  Conn.  367,  19  L.  R.  A.  (N.  S.)  1101. 

PlalntifTs  intestate,  a  boy  7%  years  old, 
was  killed  on  a  Sunday  afternoon  by  the  fall- 
ing of  a  brick  chimney  attached  to  a  dwelling 
house  which  was  being  demolished  by  defend- 
ants. The  bricks,  supporting  the  chhiiney. 
were  left  in  a  safe  condition  by  defendants 
at  the  close  of  work  on  Saturday,  the  day  be- 
fore, but  were  removed  by  deceased  and  an- 
other child  while  playing  on  the  first  fioor 
of  the  house  without  defendants'  permission. 
The  lot  on  which  the  house  was  situated  was 
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not  fenced.  The  building  was  left  unguard- 
ed, and  no  means  were  taken  to  prevent  per- 
sons from  trespassing  on  the  land.  Held 
that,  though  defendants  might  have  contem- 
plated that  children  would  be  attracted  to  the 
house  and  that  such  accident  might  occur, 
they  were  not  liable  for  the  death  of  dece- 
dent, since,  in  the  absence  of  a  neglect  of  some 
legal  duty,  the  duty  was  not  imposed  on  them 
of  protecting  children  from  yielding  to  temp- 
tation to  unlawfully  enter  the  premises.  Wll- 
mot  V.  McPadden,  65  Atl.  157,  160,  79  Conn. 
367,  19  L.  R.  A.  (N.  8.)  1101  (quoting  and 
adopting  the  definition  in  Holbrook  v.  Aid- 
rich,  46  N.  E.  115,  168  Mass.  16,  86  L.  B.  A. 
493,  60  Am.  St  Rep.  864). 

TEN  BLOCKS 

San  Francisco  Charter,  art  2,  c.  2,  t  1, 
BUbd.  27,  as  amended  February  5,  1903  (St. 
1903,  p.  586),  precluding  authorization  of  the 
joint  use  by  two  or  more  street  railways  of 
more  than  *'ten  blocks,"  meaqs  ten  consecutive 
blocks.  Piatt  ▼.  City'  and  County  of  San 
Francisco,  110  Pac.  304,  312,  158  CaL  74. 

TEN  SUCCESSIVE 

See  Successive. 

TEN  YEARS 

See  Fltst  Ten  Yean. 

TENANCY 

See  Existing  Tenancies ;  Joint  Tenancy ; 
Landlord  and  Tenant;  Ordinary  Ten- 
ancy;  Periodic  Tenancy. 

Subject  to  tenancy,  see  Subject  To. 

TENANCY  AT  SUFFERANCE 

See  Tenant  at  Sufferance. 

TENANCY  AT  WHX 

See  Tenant  at  WilL 

TENANCY  FOR  YEARS 

See  Tenant  for  Years. 

TENANCY  FROM  MONTH  TO  MONTH 

See  Tenant  from  Month  to  Month. 

TENANCY  IN  COMMON 

See  Tenant  in  Common. 
Equally  as  creating,  see  Equally. 
Equally  divided  as  creating,  see  Equally 

Divided. 
Share  and  share  alike  as  creating,  see 

Share  and  Share  Alike. 
See,  also,  Joint  Tenancy. 

A  devise  of  land  to  testator's  two  daugh- 
ters Jointly  created  an  estate  in  common  and 
not  a  Joint  tenancy,  under  Kev.  St.  1899,  § 
4600  (Ann.  St.  1906,  p.  2499),  providing  that 
every  interest  in  real  estate,  if  granted  or 
devised  to  two  or  more  persons  other  than 
executors  and  trustees,  or  husband  and  wife, 


shall  be  a  ''tenancy  in  common,**  unless  ex- 
pressly declared  in  the  grant  or  devise  to  be 
a  Joint  tenancy.  Cohen  v.  Herbert,  104  S.  W. 
84,  87,  205  Mo.  537, 120  Am.  St.  Rep.  772. 

TENANCY  IN  SEVERALTY 

Share  and  share  alike  as  creating,  see 
Share  and  Share  Alika. 

TENANT 

See  Cotenant;  Eviction  (Of  Tenant); 
Joint  Tenant;  Substitution  of  Tenant; 
Subtenant 

A  "tenant*'  is  defined  to  be  one  that 
holds  or  possesses  lands  or  tenements  by  any 
kind  of  title,  either  in  fee,  for  life,  for  years, 
at  will,  or  upon  sufferance.  Powers  v.  In- 
graham  (N.  Y.)  3  Barb.  576,  579. 

*'A  tenant*  is  one  who  occupies  the  lands 
or  premises  of  another  in  subordination  to 
the  other's  title  and  with  his  assent,  express 
or  implied;  but,  in  order  to  create  the  rela- 
tion, the  two  elements  must  concur."  Fran- 
cis V.  Holmes,  118  S.  W.  881,  883,  54  Tex.  av. 
App.  608  (quoting  and  adopting  definition  in 
1  Wood,  Landl.  &  Ten.  i  1);  Alexander  v. 
Gardner,  96  S.  W.  818,  819,  123  Ky.  552,  124 
Am.  St  Bep.  378  (citing  Wood,  LandL  &  Ten. 
i  1;  Tayl.,  Landl.  &  Ten.  S  14) ;  Sharpe  v. 
Mathews,  51  S.  E.  706,  707, 123  Ga.  794. 

The  word  "tenant,"  in  Shannon's  Code, 
I  5093,  declaring  that  unlawful  detainer  is 
where  the  defendant  either  by  contract  or  an 
assignee  of  a  tenant,  etc.,  has  reference  to 
the  relation  of  landlord  and  tenant,  and  not 
to  the  more  remote  meaning  which  the  word 
bears  when  used  in  the  expression  "tenants 
by  the  curtesy,"  "tenants  in  common,"  and 
the  like.  Shepperson  v.  Burnette,  92  S.  W. 
762,  116  Tenn.  117. 

Under  a  statute  prescribing  punishment 
of  a  tenant  for  keeping  a  disorderly  house  on 
leased  premises,  one  gaining  a  temporary 
entry  into  a  house,  and  using  it,  not  for  prof- 
it, but  for  the  purpose,  on  the  part  of  him- 
self and  others,  during  two  nights  and  one 
day,  of  having  carnal  intercourse  v^th  a 
woman  shown  to  have  been  a  prostitute,  is 
not  a  "tenant,"  but  a  mere  trespasser.  Bates 
V.  State,  76  S.  W.  462,  463,  45  Tex.  Or.  B. 
420. 

In  an  agreement  between  a  father  and 
daughter,  providing  that  the  daughter  contin- 
ue to  live  in  certain  premises  and  make  it  a 
home  for  her  sister,  who  lived  with  her, 
"without  becoming  a  tenant,"  until  farther 
agreement  between  the  parties,  the  words 
"without  becoming  a  tenant"  are  used  in  a 
broad  and  colloquial  sense,  and  have  particu- 
lar reference  to  the  payment  of  the  rent,  and 
are  not  used  in  the  strict  technical  sense  of 
the  word  "tenant"  in  the  expressions  '^tenant 
for  life,"  "tenant  for  years,"  etc.  Disley  ▼• 
Disley,  75  Aa  481,  482,  30  B.  L  366. 
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Oropper  distlnsuislied 

One  who  takes  land  of  another  and 
agrees  to  cultivate  the  same  and  deliver  to 
the  owner  one-third  of  the  crop  is  a  "tenant'* 
and  not  a  mere  ''cropper/'  A  "tenant"  is  one 
who  rents  land  and  pays  for  it  either  in  mon- 
ey or  a  part  of  the  crops,  or  the  equivalent 
A  "cropper"  farms  the  land  and  is  paid  for 
his  work  in  a  part  of  the  crop^  Hansen  v. 
Hansen,  129  N.  W.  082,  983,  88  Neb.  517. 

"The  distinction  between  a  tenant  and  a 
cropper  is  that  a  tenant  has  an  estate  in  the 
land  for  a  given  time,  and  a  right  of  property 
In  the  crops,  and  hence  makes  the  division 
thereof  between  himself  and  the  landlord  in 
case  of  an  agreement  upon  shares,  while  a 
cropper  has  no  estate  in  the  land,  nor  owner- 
ship of  the  crops,  but  is  merely  a  servant, 
and  receives  his  share  of  the  crops  from  the 
landlord,  in  whom  the  title  is."  Taylor  v. 
Donahoe,  103  N.  W.  1099,  1100,  125  Wis.  513. 

I<odger  distinsvlslied 

Ordinarily  the  landlord  supplies  a  lodger 
with  famished  rooms,  the  care  and  occupa- 
tion of  which  the  landlord  has;  the  "lodger" 
merely  having  the  use  of  rooms  without  the 
exclusive  possession,  while  the  "tenant"  has 
exclusive  possession.  Mathews  v.  Livings- 
ton, 85  Atl.  529,  531,  86  Conn.  263,  Ann.  Gas. 
1914A,  195. 

As  occupant  of  land 

See  Occupant — Occupier. 

TENANT  AT  SUFFEBANCE 

"At  common  law  a  'tenancy  at  suffer- 
ance* was  created  when  a  person  came  into 
possession  of  land  lawfully  and  held  over 
wrongfully  after  his  estate  had  ended.  The 
tenancy  was  of  a  most  shadowy  character, 
and  the  landlord  could  re-enter  and  bring 
ejectment  for  possession  without  the  neces- 
sity of  prior  demand  or  notice  to  quit.*' 
Wolfer  V.  Hurst,  82  Pac.  20,  47  Or.  156,  8 
Ann.  Cas.  725. 

An  "estate  at  sufferance"  is  where  one 
comes  into  possession  of  land  by  lawful  title, 
but  keeps  it  afterwards  without  title,  as  where 
a  lessee  for  a  year  holds  after  the  term  expires 
without  any  fresh  lease  from  the  owner. 
CJook  V.  Howard,  117  Pac.  820,  59  Or.  372. 
See,  also.  Sharpe  v.  Mathews,  51  S.  E.  706, 
708, 123  Ga.  794  (citing  Godfrey  v.  Walker,  42 
Ga.  562,  575;  Willis  v.  Harrell,  45  S.  E.  794, 
118  Ga.  906). 


"A  'tenancy  at  sufferance'  arises  when  a 
man  comes  into  possession  lawfully,  but 
holds  over  wrongfully  after  the  determina- 
tion of  his  interest,  differing  in  this  respect 
from  a  'tenancy  at  will,'  where  the  holding 
is  by  the  landlord's  permission."  One  who 
enters  into  the  possession  of  land  under  a 
deed,  claiming  in  good  faith  the  land  as  his 
own,  cannot  be  summarily  evicted  from  the 
premises  as  a  "tenant  at  sufferance."  Sharpe 
T.  Mathews,  51  S.  E.  706,  708,  123  Ga.  794 


(quoting  and  adopting  definition  In  1  Tayl. 
Landl.  ft  Ten.  [9th  Bd.]  |  64). 

A  'tenancy  by  sufferance"  Is  where  a 
person  who  has  originally  come  in  possession 
by  a  lawful  title  holds  such  possession  after 
his  title  has  determined.  J.  W.  Reccius  ft 
Bro.  V.  Columbia  Finance  ft  Trust  tJo.,  86  S. 
W.  1113,  120  Ky.  478  (quoting  and  adopting 
the  definition  in  Mendel  v.  HaU,  76  Ky.  [13 
Bush]  232,  and  Irvine  v.  Scott,  3  S.  W.  163, 
85  Ky.  262). 

A  "tenancy  at  sufferance"  arises  where 
the  tenant  wrongfully  holds  over  after  his 
term,  differing  from  a  tenancy  at  will,  where 
the  possession  is  by  permission  of  the  land- 
lord. Thompson  v.  Baxter,  119  N.  W.  797, 
798,  107  Minn.  122,  21  L.  R.  A.  (N.  S.)  575. 

An  "estate  at  sufferance"  is  created  by 
I  the  laches  of  the  owner  or  landlord,  and  his 
assent,  express  or  implied,  that  the  tenant 
might  continue  in  possession,  or  the  accept- 
ance of  rent,  converts  an  estate  at  sufferance 
into  an  estate  at  will,  or  a  tenancy  from  year 
to  year.  Powers  v.  Ingraham  (N.  Y.)  3  Barb. 
576,  579  (citing  Rowan  v.  Lytle  [N.  Y.]  11 
Wend.  616). 

A  vendor,  retaining  possession  after  per- 
formance by  the  purchaser,  is  not  only  sub- 
ject to  ejectment,  but  is  liable  for  damages; 
and  he  does  not,  by  continuing  in  possession, 
become  by  that  act  itself  a  "tenant  by  suffer- 
ance." TeUer  v.  Schulz,  108  N.  Y.  Supp.  325, 
327,  123  App.  Div.  883. 

Where  a  lease  is  made  for  a  term  of  one 
year  ensuing,  with  the  privilege  of  continu- 
ing the  lease  from  year  to  year  at  the  same 
terms  at  a  fixed  monthly  rental,  it  creates  a 
lease  for  one  year  with  the  privilege  of  ex- 
tending it  for  one  more  year,  and  after  that 
time,  if  the  lessee  holds  over  without  a  writ^ 
ten  extension,  though  the  monthly  rental  is 
paid,  the  lessee  under  Laws  1905,  p.  126,  ^c 
5441,  S  4,  is  a  "tenant  by  sufferance,"  and  has 
no  right  to  hold  the  leased  premises  after 
notice  terminating  the  lease.  Brown  v. 
Markham,  48  South.  39,  42,  56  Fla.  202. 

A  "tenant  by  sufferance"  has  no  estate 
or  title,  but  only  a  naked  possession,  without 
right  and  wrongfully,  stands.  In  no  privity  to 
the  landlord,  at  common  law  is  not  liable  for 
rent  and  is  not  entitled  to  noti^  .to  quit,  and 
his  continued  possession  is  due  wholly  to  the 
forbearance  of  the  landlord  in  not  evicting 
him,  and  no  contractual  relation,  apart  from* 
statute,  arises  out  of  such  possession.  Ben- 
ton V.  WUliams,  88  N.  E.  843,  844,  202  Mass. 
189  (citing  Warren  v.  Lyons,  25  N.  E.  721, 
152  Mass.  310,  9  L.  R.  A.  353;  Edwards  v. 
Hale,  91  Mass.  [9  Allen]  462;  Haynes  v. 
Aldrich,  31  N.  E.  94,  133  N.  Y.  287,  28  Am. 
St.  Rep.  636;  Delano  v.  Montague,  58  Mass. 
[4  Gush.]  42). 
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Where  lands  or  tenements  are  let  by  one 
man  to  another,  to  have  and  to  hold  to  him 
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at  the  will  of  tbe  lessor,  by  force  of  which 
lease  the  lessee  is  in  possession,  in  this  case 
the  lessee  is  called  "tenant  at  will,"  because 
he  hath  no  sure  or  certain  estate;  for  the 
lessor  may  put  him  out  at  what  time  it 
pleaseth  him.  Such  tenant  was  not  entitled  to 
notice  to  quit,  but  the  law  gave  him  the  ripen- 
ed com  which  he  had  sown,  and  free  entry, 
egress,  and  regress  to  cut  and  carry  it  away. 
This  tenancy  at  will  was  attended  with  so 
many  inconveniences  that  the  courts  in  Eng- 
land early  raised  an  implied  contract  for 
a  year,  and  added  that  the  tenant  could  not 
be  removed  at  the  end  of  the  year  without 
six  months*  previous  notice.  Tenancies  at 
will  there  are  held  to  be  estates  from  year 
to  year  merely  for  the  sake  of  notice  to  quit. 
As  to  every  other  purpose  they  are  regarded 
as  mere  tenancies  at  will.  Where  a  person 
enters  into  possession  of  the  land  of  another 
with  his  assent,  under  a  contract  to  pur- 
chase the  same,  the  vendor  may  maintain 
ejectment  against  him,  after  default  in  either 
of  the  payments  stipulated  in  the  contract, 
without  the  previous  service  of  a  notice  to 
quit.  Powers  v.  Ingraham  (N.  Y.)  3  Barb. 
576,  579  (citing  Rising  v.  Stannard,  17  Mass. 
282;  Ellis  v.  Paige  [Mass.]  1  Pick.  43;  Phil- 
lips V.  Covert  [N.  Y.]  7  Johns.  1 ;  Bradley  v. 
Covel  [N.  Y.]  4  Cow.  349;  Jackson  ex  dem. 
Wood  V.  Salmon  [N.  Y.]  4  Wend.  327). 

"An  'estate  at  will'  is  where  lands  and 
tenements  are  let  by  one  man  to  anothjer,  to 
have  and  to  hold  at  the  will  of  the  lessor." 
Its  definition  has  been  so  extended  as  to 
also  include  estates  at  the  will  of  the  lessee. 
Where  an  oil  and  gas  lease  did  not  state  the 
time  in  the  granting  clause  for  the  lease  to 
run,  but  the  habendum  clause  recited  that 
the  lessee,  his  heirs  and  assigns,  were  to 
hold  the  premises  for  2  years  and  as  long 
thereafter  as  oil  or  gas  was  found  in  pay- 
ing^ quantities,  not  exceeding  in  whole  25 
years,  and  no  oil  or  gas  was  found  within 
the  2  years,  the  lease  terminated  absolutely 
at  the  end  of  2  years.  Brown  v.  Fowler, 
(J3  N.  E.  76.  78,  65  Ohio  St.  507  (quoting  and 
adopting  the  definition  in  4  Kent,  Comm.  110). 
See,  also,  Wiggin  v.  Woodruff  (N.  Y.)  16 
Barb.  474,  478  (citing  4  Kent,  Comm.  110). 

"Where  one  goes  into  possession  of  land 
under  an  Inv^d  lease,  his  tenancy,  at  its 
inception,  is  a  tenancy  at  will."  Israelson 
V.  Wollenberg,  116  N.  Y.  Supp.  626,  627,  63 
Misc.  Rep.  293  (quoting  and  adopting  defini- 
tion in  24  Cyc.  p.  1039). 

Possession  under  an  invalid  conveyance 
or  contract  of  sale  creates  a  tenancy  at  will, 
and  where  a  tenant  goes  into  possession  un- 
der an  invalid  lease  his  tenancy  at  its  in- 
ception is  merely  a  "tenancy  at  will."  A 
"tenancy  at  will"  is  an  estate  which  simply 
confers  a  right  to  the  possession  of  the  prem- 
ises leased  for  such  indefinite  period  as  both 
parties  shall  determine  such  possession  shall 
continue.  The  estate  may  arise  by  implica- 
tion, as  well  as  by  express  words.    Tate  v. 


I  Gaines,  105  Pac.  193,  194,  25  Okl.  141,  26  L. 
R.  A.  (N.  S.)  106  (quoting  and  adopting  def- 
inition in  Rogers  v.  Hill,  64  S.  W.  536,  3 
Ind.  T.  562;  Cunningham  v.  Holton,  55  Me. 
33,  36). 

A  "tenancy  at  will"  is  created  where 
tenements  are  let  by  one  to  another,  to  have 
and  to  hold  to  him  at  the  will  of  the  lessor 
by  force  of  which  lease  the  lessee  is  in  pos- 
session. Stafford  v.  Adair,  57  Vt.  63,  65 
(adopting  definition  in  Coke  on  Littieton,  § 
63;  4  Kent,  Comm.  382;  1  Hill.  Real  Prop. 
382). 

Under  Rev.  St.  1899,  f  4110,  providing 
that  all  verbal  contracts  for  the  leasing  of 
buildings  in  cities  shall  be  held  to  be  tenan- 
cies from  month  to  month,  and  may  be  ter- 
minated by  either  party  on  a  written  notice, 
,a  tenant  under  a  verbal  lease  for  11  months 
of  city  property  Is  a  **tenant  at  will."  Ger- 
hart  Realty  Co.  v.  Welter,  83  S.  W.  278,  279, 
108  Mo.  App.  248. 

An  Instruction  that,  where  one  rents  from 
another  without  any  definite  time  for  dura- 
tion of  possession,  the  landlord  may  termi- 
nate the  tenancy  by  reasonable  notice  to  quit, 
and  that  a  "tenancy  at  will"  is  where  one 
person  lets  land  to  another  to  hold  at  the 
will  of  the  landlord,  etc.,  suffldentiy  states 
that,  to  constitute  a  tenancy  at  will,  there 
must  not  only  be  a  tenancy  for  an  indefinite 
time,  but  it  must  be  understood  to  be  subject 
to  the  will  of  the  landlord,  and  such  instruc- 
tion is  not  subject  to  criticism  on  the  ground 
that  the  statute  provides  that  a  tenancy 
shall  be  understood  to  be  for  one  year,  unless 
it  is  stipulated  to  be  for  a  shorter  term. 
Laurens  Telephone  Co.  v.  Enterprise  Bank, 
72  S.  B.  878,  881,  90  S.  O.  50. 

A  lease  for  a  definite  and  permissible 
term,  but  which  reserves  to  the  lessee  an  op- 
tion to  terminate  it  before  the  expiration  of 
the  term  does  not  create  a  mere  ''tenancy  at 
will,"  within  the  operation  of  the  rule  that 
an  estate  at  the  will  of  one  party  is  equally 
at  the  will  of  the  other.  Brewster  v.  Lanyon 
Zinc  Co.,  140  Fed.  801,  807,  72  C.  C.  A.  213. 

The  characteristics  of  a  "tenancy  at  will" 
are  uncertainty  respecting  the  term  and  the 
right  of  either  party  to  terminate  it  by  prop- 
er notice,  and  these  features  must  exist, 
whether  the  tenancy  be  express  or  by  implica- 
tion of  law.  Thompson  v.  Baxter,  119  N.  W. 
797,  798,  107  Minn.  122,  21  L.  R.  A.  (N.  S.J 
575. 

"A  'tenancy  at  will'  is  essentially  indeter- 
minate by  its  own  terms.  It  will  not  end  at 
any  certain  time  by  its  own  mere  force."  J. 
W.  Recdus  &  Bro.  v.  Columbia  innance  St 
Trust  Co.,  86  S.  W.  1113,  120  Ky.  478. 

Where  parties  leased  by  parol  from  a 
brewer  certain  premises,  they  to  remain  as 
long  as  they  wanted,  and  the  rental  to  be 
determined  by  the  number  of  barrels  of 
beer  purchased  from  the  lessor,  and  to  be 
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payable  just  as  the  beer  bill  was  payable, 
they  were  "tenants  at  will."  Lyons  v.  Phila- 
delphia &  B.  R.  Co.,  58  Atl.  924,  925,  209  Pa. 
550. 

The  continued  occupation  of  a  tenant 
after  the  expiration  of  his  term  with  the 
knowledge  and  consent  of  his  landlord  and 
the  payment  and  receipt  of  rent  at  the  same 
rate  and  upon  the  same  rent  days  as  were 
required  by  the  lease  is  evidence  sufficient  to 
show  an  agreement  for  "tenancy  at  will."  A 
possession  recognized  by  the  parties  as  based 
upon  such  stated  rent  payments,  is  ordinarily 
Inconsistent  with  a  mere  occupancy  devoid  of 
any  substantial  right  on  the  part  of  the  ten- 
ant, which  characterizes  a  tenancy  by  suffer- 
ance. Benton  y.  Williams,  88  N.  E.  843,  844, 
202  Mass.  189. 

"A  'tenancy  at  sufferance*  arises  when  a 
man  comes  into  possession  lawfully  but  holds 
over  wrongfully  after  the  determination  of  his 
Interest,  differing  in  this  respect  from  a  'ten- 
ancy at  will,*  where  the  holding  is  by  the 
landlord's  permission."  Sharpe  v.  Mathews, 
51  S.  E.  706,  708,  123  Ga.  794  (quoting  and 
adopting  definition  in  1  Tayl.  Landl.  &  Ten. 
[9th  Ed.]  I  64). 

■ 

TENANT  BT  TH£  CURTEST 

See  Curtesy. 

TENANT  BT  ENTIBETT 

See  Entirety  (Estate  by). 
As  freeholder,  see  Freeholder. 
As  owner,  see  Owner. 
As  tenant  in  common,  see  Tenant  In  Com- 
mon. 

TENANT  FACTORY 

Labor  Law  (Laws  1897,  p.  482,  c.  416) 
art  6,  §  86,  as  amended  by  Laws  1907,  p. 
1049,  e.  490,  requires  the  owner,  agent,  or 
lessee  of  a  factory  to  provide  in  each  work- 
room thereof  sufficient  ventilation  and  make 
such  persons  otherwise  liable  to  a  penalty. 
Section  94,  as  added  by  Laws  1906,  p.  3a3, 
c.  178,  and  amended  by  Laws  1908,  p.  1217, 
c.  426,  I  2,  provides  that  the  term  **owner" 
shall  mean  the  owner  of  the  freehold  or  the 
lessee,  and  defines  the  term  ''tenant  factory*' 
as  a  building,  separate  parts  of  which  are 
occupied  by  different  persons,  and  one  or 
more  of  which  parts  is  so  used  as  to  con- 
stitute a  factory,  and  makes  the  owner  of 
such  tenant  factory  responsible  for  the  non- 
observance  of  section  86,  and  provides  that 
the  lessee  shall  permit  the  owner  to  enter 
the  premises  to  comply  with  the  law.  Held, 
that  where  the  owner  of  a  building  leases  the 
lower  floor  under  a  lease  requiring  the  tenant 
to  observe  such  regulations,  and  the  latter 
partitions  the  floor,  puts  in  workbenches, 
stoves,  etc.,  thereby  creating  poor  ventilation, 
the  owner  is  personally  liable,  though  he  did 
not  create  the  condition,  and  though  the  ten- 
ant may  be  also  liable.  People  ex  rel.  Wil- 
liams V.  Eno,  119  N.  Y.  Supp.  600,  602,  134 1 


App.  Div.  627.    See,  also,  Minsky  v.  Weller, 
116  N.  T.  Supp.  628,  629,  63  Misc.  Rep.  244. 

TENANT  FOR  TEA^S 

See  Estate  for  Years. 

TENANT  FROM  MONTH  TO  MONTH 

A  "tenancy  from  month  to  month"  arises 
where  no  definite  time  is  agreed  upon  and  the 
rent  is  fixed  at  so  much  per  month,  and  is 
terminable  at  the  expiration  of  any  period 
for  which  rent  has  been  paid.  Thompson 
V.  Baxter,  119  N.  W.  797,  798,  107  Minn.  122, 
21  L.  B.  A.  (N.  S.)  575.  See,  also.  Brill  v. 
Carsley,  84  Pac.  57,  58,  2  Cal.  App.  331. 

Where  one  goes  into  possession  of  land 
under  an  invalid  lease  and  pays  a  monthly 
rent,  he  becomes  a  "tenant  from  month  to 
month."  Israelson  v.  Wollenberg,  116  N,  Y. 
Supp.  626,  627,  63  Misa  Bep.  293  (citing 
24  Cyc.  p.  1034,  B,  2 ;  Id.  p.  1035,  b). 

Under  Bev.  St.  1899,  {  4110,  providing 
that  all  verbal  contracts  for  the  leasing  of 
buildings  in  cities  shall  be  held  to  be  ten- 
ancies from  month  to  month,  and  may  be 
terminated  by  either  party  on  a  month's  writ- 
ten notice,  a  verbal  lease  for  11  months  of 
city  property  constitutes  a  "tenancy  from 
month  to  month,"  which  may  be  terminated 
by  the  landlord  on  30  days*  notice.  Gerhart 
Bealty  Co.  v.  Welter,  83  S.  W.  278,  279,  108 
Mo.  App.  248. 

Under  Bev.  St.  1899,  §  4110  (Ann.  St. 
1006,  p.  2234),  declaring  an  agreement  for  the 
occupation  of  a  house  or  other  building  in  a 
city  not  made  in  writing  to  be  a  "tenancy" 
from  month  to  month,"  and  permitting  either 
party  to  terminate  it  on  one  month's  notice, 
a  tenant  from  month  to  month  who  vacates 
without  giving  one  month's  notice  is  liable 
for  the  rent  for  the  succeeding  month.  Ses- 
singhaus  v.  Knoche,  118  S.  W.  104,  106,  137 
Mo.  App.  323. 

Where  a  tenant  occupied  a  tenement  at  a 
certain  rental  per  month,  under  a  verbal 
agreement,  he  was  a  ''tenant  from  month  to 
month,"  under  Rev.  SL  1899,  §  4110  (Ann. 
St.  1906,  p.  2234),  providing  that  all  agree- 
ments for  the  leasing  or  occupation  of  tene- 
ments in  c^ies,  not  made  in  writing  and 
signed  by  tiie  parties  or  their  agents,  shall 
be  deemed  tenancies  from  month  to  month. 
Haumuoller  v.  Ackermann,  130  S.  W.  91,  92, 

150  Mo.  App.  141. 

f 

Tenancy  by  the  month  distinsnished 

"A  'tenancy  from  month  to  mouth/ 
which  may  be  determined  on  notice,  is  said 
to  be  in  the  nature  of  a  tenancy  at  will.  It 
is  created  by  agreement,  or  it  may  be  implied 
from  the  manner  in  which  the  rent  is  paid. 
A  lease  for  an  Indefinite  term  with  monthly 
rent  reserved  creates  a  tenancy  from  month 
to  month.  It  is  a  continuing  one,  and  not  a 
new  tenancy,  by  the  renewal  at  the  beginning 
of    each    month."     In    unlawful    detainer. 
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where  a  tenancy  is  by  the  month,  a  definite 
period,  as  distinguished  from  a  tenancy  for 
an  Indefinite  period,  as  from  month  to  month, 
no  notice  to  quit  is  necessary,  but  a  demand 
for  possession  and  refusal  to  renew  such 
monthly  tenancy;  and  if  the  ground  of  the 
action  be  for  a  breach  of  contract  to  pay 
rent,  demand  for  the  rent  at  the  time  and 
place  stipulated  are  conditions  precedent  to 
right  of  such  action.  Bennett  t.  Hollinger, 
ee  S.  E.  502,  66  W.  Va.  8S5  (citing  24  Cyc. 
p.  1024 ;   1  McAdam,  Landl.  ft  Ten.  f  40). 

TENAKT  FROM  YEAR  TO  TEAR 

•  'tenancies  from  year  to  year**  by  impli- 
cation are  the  results  of  judicial  le^lation 
as  a  measure  of  equity  and  sound  policy. 
Griswold  V.  Town  of  Branford,  68  AtL  987, 
089,  80  Ck>nn.  453. 

'^Tenancies  from  year  to  year"  grew  at 
an  early  date  by  judicial  construction  out  of 
the  old  tenancies  at  will,  to  obviate  the  diffi- 
culties of  which  the  courts  raised  an  implied 
lease  for  a  certain  period,  and  ingrafted  upon 
it  a  rule  of  law  that  the  tenancy  could  not 
be  terminated,  even  at  the  end  of  the  period, 
without  previous  notice.  Such  tenancy  could 
arise  by  express  contract,  while,  upon  the 
other  hand,  it  might  have  arisen  by  Implica- 
tion; as  where  a  tenant  held  over  after  the 
expiration  of  a  lease  with  the. consent  of 
the  landlord  and  continued  to  pay  a  periodi- 
cal rental,  the  law  raised  another  term  equiv- 
alent to  the  period  of  payment  These  ten- 
ancies were  determinable  by  notice,  the 
length  of  time  of  which  to  be  given  was  ac- 
cording to  whether  the  tenancy  was  strictly 
from  year  to  year  or  less,  as  from  quarter  to 
quarter,  or  month  to  month,  and  the  like. 
Onie  right  to  determine  the  tenancy  by  notice 
was  an  Inseparable  incident  of  the  holding, 
and  was  exercisable  by  either  the  landlord 
or  the  tenant,  being  for  the  mutual  benefit 
of  both;  but  the  parties  to  such  a  tenancy 
could  alter  the  notice  necessary  to  determine 
it,  and  could  agree  to  a  notice  of  less  dura- 
tion or  period,  or  they  might  have  waived  it 
entirely  by  a  writing  under  their  ^  hands. 
Wolfer  V.  Hurst,  82  Pac.  20,  21,  47  Or.  156, 
8  Ann.  Cas.  725. 

A  lease  of  land  for  one  year,  with  the 
privilege  of  continuing  it  from  year  to  year 
BO  long  OS  both  parties  may  agree,  creates  a 
•'tenancy  from  year  to  year."  Hatfield  v. 
Lawton,  95  N.  Y.  Supp.  451,  108  App.  Div. 
113. 

'*An  agreement  to  pay  rent  is  an  essential 
element  of  a  'tenancy  from  year  to  year,*  and 
the  times  at  which  it  is  payable  must  have 
reference  to  a  yearly  holding,  such  as  by  the 
year,  quarterly,  or  some  aliquot  part  of  a 
year."  A  tenant's  holding  over  and  paying 
monthly  rent  beyond  the  term  of  a  lease  for 
a  year  relating  to  urban  premises,  in  which 
lease  rent  is  reserved  by  the  month  and  is 
payable  at  monthly  periods,  does  not  alone 


imply  renewal  by  the  year,  but  a  renewal  of 
the  tenancy  by  the  month  Is  implied.  Kauf- 
man T.  Mastin,  66  8.  E.  92,  93,  66  W.  Va.  99, 
25  L.  R.  A.  (N.  S.)  855  (quoting  and  adopting 
statement  in  Washb.  Real  Prop.  |  798). 

TENANT  IN  COHMON 

Ouster  by  tenant  in  common,  see  Ouster. 

"Tenants  in  common"  are  not  privies. 
''They  do  not  claim  under  each  other.  They 
may  claim  their  several  titles  from  entirely 
different  sources.  In  this  respect  they  dif- 
fer from  Joint  tenants  and  coparceners." 
As  said  in  Ck>.  litt,  "tenants  In  oonunon 
are  they  which  have  lands  or  tenements  in 
fee  simple,  fee  tail,  or  for  terms  of  life,  etc, 
and  they  have  such  lands  or  tenements  by 
several  titles,  and  not  by  a  joint  title;  and 
none  of  them  know  of  this  several,  but  they 
ought  by  law  to  occupy  these  lands  or  tene- 
ments in  common."  Allred  v.  Smith,  47  S.  El 
597,  599,  135  N.  0.  443,  65  L.  R.  A.  924. 

Plaintiff  and  defendant  contracted  to 
purchase  lands,  and  in  order  to  complete  the 
purchase  caused  the  lands  to  be  conveyed  to 
parties  who  advanced  the  purchase  price/,  it 
being  understood  between  plaintiff  and'  de- 
fendant and  such  parties  that  the  lands 
should  be  reconveyed  to  plaintiff  on  repay- 
ment of  the  advances,  and  it  being  agreed 
between  plaintiff  and  defendant  that  each 
should  have  an  equal  share  in  tijie  lands,  and 
each  contribute  one-half  to  the  moneys  paid 
or  to  be  paid.  Subsequently  plaintiff  notified 
defendant  that,  in  case  he  did  not  meet  his 
portion  of  the  amount  necessary  to  complete 
the  payment  of  the  advances,  plaintiff  would 
make  the  payment,  and  refuse  to  recognize 
any  claim  on  the  part  of  defendant.  Defend- 
ant failed  to  make  any  payment,  and  plaintiff 
sued  to  quiet  title.  Held,  that  plaintiff  and 
defendant  were  "tenants  in  common,"  and 
plaintiff  was  not  entitled  to  enforce  a  for- 
feiture, and  defendant  was  entitled  to  a  de- 
cree declaring  him  to  be  owner  of  an  undivid- 
ed one-half  interest  in  the  lands,  on  the  pay- 
ment of  one-half  of  the  purchase  price  and 
any  other  sums  plaintiff  might  have  paid, 
with  interest.  Anderson  v.  Snowden,  87  Pac 
356,  358,  44  Wash.  274,  120  Am.  St  Rep.  998. 

Civ.  Code,  S  683,  declares  that  a  Joint  in- 
terest is  one  owned  by  several  persons  in 
equal  shares,  acquired  by  a  single  will  or 
transfer,  when  expressly  declared  to  be  a 
Joint  tenancy ;  and  section  686  provides  that 
every  interest  created  in  favor  of  several 
persons  in  their  own  right  is  an  interest  in 
common,  unless  declared  in  Its  creation  to  be 
a  Joint  interest  Held  that,  where  a  note 
and  mortgage  were  executed  in  favor  of  sev- 
eral persons,  they  held  as  "tenants  In  com- 
mon," so  that  on  the  death  of  one  the  entire 
title  did  not  vest  in  the  others  by  right  of 
survivorship.  Conde  v.  Preisam  Qold  Mln.  & 
MiU.  Co.,  86  Pac  825,  828,  3  CaL  App.  583. 

A  lessor  and  lessee  under  a  cropping 
contract  are  "tenants  in  common"  In  the  cropi 
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and  if  tbe  lessee  mortgages  bis  interest,  the 
mortgagee  is  subrogated  only  to  tbe  lessee's 
rigbts  and  interest,  and  to  tbe  extent  of  bis 
mortgage  is  a  tenant  in  common  witb  tbe 
lessor,  so  that,  4n  order  to  claim  as  against 
tbe  lessor,  tbe  mortgagee  most  falflU  tbe  les- 
see's contract  Abemetby  t.  Uhlman,  93  Pac. 
d36,  988,  52  Or.  859. 

A  widow,  to  wbom  dower  bas  been  as- 
signed and  set  off  by  metes  and  bounds,  is 
not  a  'tenant  in  common,"  "Joint  tenant,"  or 
"coparcener"  witb  tbe  owner  of  tbe  fee,  witb- 
in  Gen.  Laws  1909,  c.  330,  |  4,  autborising 
joint  tenants,  coparceners,  and  tenants  in 
common  to  sue  for  partition,  since  ber  estate 
is  a  life  estate  in  severalty  in  tbe  entire 
premises  witbln  tbe  metes  and  bounds,  and 
sbe  may  not  sue  for  partition.  Newell  y. 
WiUmartb,  76  AtL  433,  30  B.  I.  529,  19  Ann. 
Gas.  807. 

Plaintiff,  wbo  resided  on  a  f&rm,  con- 
tracted to  let  defendant  occupy  free  of  rent 
one  of  tbe  tenement  bouses  on  tbe  farm  and 
carry  on  tbe  same  for  a  term  of  years.  Eacb 
party  was  to  furnisb  certain  tbings  for  tbe 
farm,  and  eacb  bave  produce  for  bis  family 
use  witbout  accounting  for  It.  Defendant, 
according  to  plaintiffs  claim,  was  to  sell 
everytbing  produced  and  divide  tbe  profits 
witb  plaintiff  eacb  montb,  and  according  to 
bis  own  claim  tbe  products  were  to  be  divid- 
ed ;•  eacb  party  selling  bis  balf .  Held,  tbat 
plaintiff  and  defendant  were  tenants  in  com- 
mon of  tbe  products  of  tbe  farm.  Mead  v. 
Owen,  67  Atl.  722,  723,  80  Vt.  273,  13  Ann. 
Cas.  231  (citing  Aiken  v.  Smitb,  21  Vt  172 ; 
Frost  V.  Kellogg,  23  Vt  308;  Willmartb  v. 
Pratt,  56  Vt  474 ;  WlUard  v.  Wing,  39  Atl. 
632,  70  Vt  123,  67  Am.  St  Rep.  657 ;  Sowles 
V.  Martin,  56  Atl.  979,  76  Vt  180;  Hunt  v. 
Rublee,  58  Ati.  724,  76  Vt  448). 

Bums'  Ann.  St  1901,  S  3341,  enacts  tbat 
all  conveyances  and  devises  made  to  two  or 
more  persons  sball  be  construed  to  create 
estates  in  common  and  not  in  "joint  tenancy," 
unless  it  sball  be  expressed  tberein  tbat  tbe 
grantees  or  devisees  so  bold  tbe  same  in 
joint  tenancy  and  to  tbe  survivor  of  tbem, 
or  it  sball  manifestly  appear  from  the  terms 
of  tbe  instrument  tbat  it  was  intended  to 
create  a  "joint  tenancy."  Testator's  will 
gave  bis  wife  bis  lands  for  life,  and  recited 
tbat  at  tbe  decease  of  tbe  wife  testator  de- 
sired tbat  the  lands  ''be  owned  equally  and 
jointly'*  by  his  children,  or,  in  case  of  tbe 
decease  of  any  of  the  children,  "bis  or  her 
share  to  descend  to  tbe  heirs  of  their  bodies, 
if  any,  and,  if  not,  to  those  surviving."  Held, 
that  the  estate  granted  the  children  was  a 
"tenancy  in  common."  Taylor  v.  Stephens 
(Ind.)  72  N.  B.  609,  611;  Id.,  74  N.  B.  980. 
983,  165  Ind.  200. 

Though  parties  wbo  bad  joined  in  tbe 
building  of  a  telephone  line,  eacb  of  the  par- 
ties building  a  certain  section,  were  not  strict- 
ly and  technically  "tenants  In  common/'  their 


rigbts  in  and  relationship  to  the  property 
were  so  analogous  to  tbe  rigbts  of  tenants  in 
common  in  tbe  property  held  in  common  that 
one  of  them  was  entitled  to  tbe  same  relief 
against  tbe  others  as  one  cotenant  would  be 
entitled  to  against  another  cotenant  seeking 
to  interfere  unlawfully  witb  the  legitimate 
use  and  enjoyment  of  tbe  common  property. 
Hancock  v.  Tharpe,  60  S.  B.  168,  169,  129 
Qa.  812. 

Where  a  grantor  conveys  the  fee  in  land 
to  himself  and  others^  be  becomes  a  "tenant 
in  common  witb  the  gf^ntee."  Qreen  v.  Can- 
nady,  57  S.  B.  832, 885,  77  S.  0. 198. 

Under  Gen.  St  1882,  St  2035-2037,  pro- 
viding tbat  tbe  real  and  personal  property  of 
a  married  woman  sball  be  her  separate  prop> 
erty,  and  giving  ber  power  to  convey  and  de- 
vise the  same,  and  giving  her  a  right  to  con- 
tract, where  a  grant  is  made  to  a  husband 
and  wife  in  tbe  absence  of  any  express  in- 
tention of  conveying  tbe  whole  to  tbe  sur- 
vivor, they  become  "tenants  in  common." 
Green  v.  Cannady,  57  S.  B.  832,  834,  77  S.  C. 
193  (quoting  tbe  definition  in  1  Sharswood'a 
Blackstone,  181). 

CommiuUty  property 

Gonmiunity  property  undisposed  of  by  a 
decree  of  divorce  is  thereafter  held  by  tbe  di- 
vorced parties  as  "tenants  in  common." 
Tabler  v.  PeveriU,  88  Pac.  994,  996,  4  Cal. 
App.  671. 

Joint  teaaata  diatliisiiiakod 

Under  the  statute  of  Arkansas,  every 
interest  in  real  estate  granted  or  devised  to 
two  or  more  persons  is  deemed  to  be  a  tenan- 
cy in  common,  unless  expressly  declared  to 
be  a  joint  tenancy.  Lester  y*  Klrtley,  104 
S.  W.  213,  216,  83  Ark.  554. 

As  owner 

•See  Owner. 

As  prlTy 

See  Privity— Privy. 

Tenant  by  entirety 

Where  a  husband  and  wife  bold  as  ten- 
ants by  the  entirety,  a  divorce  operates  to 
dissolve  the  estate  by  the  entirety,  after 
which  they  bold  as  "tenants  in  common." 
Hayes  v.  Horton,  81  Pac.  386,  387,  46  Or.  597. 
Contra,  AUes  v.  Lyon,  66  Atl.  81,  83,  216  Pa. 
604,  10  L.  K.  A.  (N.  S.)  463,  116  Am.  St  Rep. 
791,  9  Ann.  Gas.  137. 

Water  ri^ht 

To  constitute  a  'tenancy  in  common"  in^ 
a  water  right  there  must  be  a  right  to  unity 
of  user  of  the  water,  and  If  such  right  is  de- 
stroyed the  common  tenancy,  ceases  to  exist. 
Norman  v.  Corbley.  79  Pac.  1059,  1060,  32 
Mont  195;  City  of  Telluride  v.  Davis,  80i 
Pac.  1051,  1052,  S3  Colo.  355,  108  Am.  St 
Rep.  101. 
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See  Untenantable, 

TEND 

The  use  of  the  word- **tend"  does  not 
contemplate  conjecture.  It  contemplates 
that  the  testimony  has  a  tendency  to  prove 
the  allegations  of  the  complaint,  and  not 
some  other  theory  inconsistent  therewith. 
Shaw  T.  New  Year  Gold  Mines  Co.,  77  Pac. 
515,  516,  31  Mont.  138. 

An  instruction  thaf  certain  circumstances 
tended  to  establish  accused's  guilt,  but  were 
not  alone  sufficient  to  warrant  a  conviction, 
was  not  on  the  weight  of  the  evidence,  but 
was  a  statement  that  the  circumstances  might 
be  considered  in  determining  the  issue;  the 
word  "tend*'  meaning  to  move  in  a  certain 
direction,  to  be  directed  as  to  an  end,  object, 
or  purpose.  Hogue  v.  State,  124  S.  W.  783, 
785,  93  Ark.  316. 

.  Under  Code  Cr.  Proc.  1895,  art.  781,  pro- 
viding that  a  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice  unless  corrobo- 
rated by  other  evidence  tending  to  connect 
accused  with  the  offense,  and  article  769,  de- 
claring that,  in  a  prosecution  ror  seduction, 
no  conviction  can  be  had  unless  the  testimo- 
ny, of  prosecutrix  is  corroborated  by  other 
evidence  tending  to  connect  accused  with  the 
offense,  a  prosecutrix  is  sufficiently  corrobo- 
rated when  there  are  any  facts  that  tend  to 
show  that  accused  committed  the  offense,  and 
it  is  error  to  attempt  to  lay  down  a  rule  as  to 
what  particular  issues  of  the  case  shall  be 
corroborated;  the  word  "tending,"  meaning 
to  be  Jilrected  as  to  any  end,  object,  or  pur- 
pose. Nash  V.  State,  134  S.  W.  709,  713,  61 
Tex.  Cr.  B.  259. 

TENDING    TO    A    BREACH    OF    THE 


Under  Consolidation  Act  (Laws  1882,  c. 
410)  S  1458,  declaring  that  any  threatening  or 
insulting  behavior  in  a  public  place  that 
tends  to  a  breach  of  the  peace,  constitutes 
disorderly  conduct,  the  words  "tending  to  a 
breach  of  the  peace"  mean  such  behavior  on 
the  part  of  one  which  might  be  resented  ei- 
ther forcibly  or  by  loud  and  boisterous  lan- 
guage, regardless  of  what  action  \a  in  fact 
taken  by  those  who  are  subjected  thereto; 
and  the  offense  is  committe;!  by  a  physical 
interference  with  the  complainant  lea>ing 
an  elevator,  by  an  assault  by  jostling  com- 
plainant with  intent  to  commit  robbery  from 
the  person,  although  the  fact  of  the  robbery 
be  in  doubt  People  v.  Cohen,  136  N.  Y.  Supp. 
163,  165.  * 

TENDER 

As  car,  see  Car. 

As  freight  car,  see  Freight  Car. 


TENDER 

See  Legal  Tender;   Valid  Tender. 

"Tender"  is  an  offer  by  a  debtor  or  other 
person,  who  Is  under  an  obligation,  to  pay 
such  debt  or  to  perform  such  obligation,  the 
actual  payment  or  performance  being  pre- 
vented, by  the  refusal  of  the  creditor  or  per- 
son entitled  to  performance^  to  accept  the 
same.  Cape  Fear  Lumber  Co.  t.  Small,  66 
S.  E.  880,  882,  84  S.  C.  434. 

"To  constitute  a  tender,'  there  must  be 
a  definite  offer  to  pay  on  the  one  hand  and  an 
unqualified  refusal  to  accept  on  the  other." 
Supreme  Tent,  Knights  of  Maccabees  of  the 
World,  V.  Fisher,  90  N.  E.  1044,  1046,  45  Ind. 
App.  410. 

Beadiness  to  tender  is  not  equivalent  to 
'tender."  Cooley  v.  Bergstrom,  60  S.  E.  220, 
221,  3  Ga.  App.  496. 

A  **tender"  of  an  uncertified  check  is 
sufficient,  if  it  is  not  objected  to  on  the  ground 
that  It  is  uncertified.  Bunte  v.  Schumann, 
92  N.  Y.  Supp.  806,  807,  46  Misc.  Rep.  593. 

Where,  In  an  action  to  recover  the  pur- 
chase price  of  land  sold  under  parol  agree- 
ment repudiated  by  the  vendor,  the  court  in- 
structed that  it  was  a  question  for  the  Jury 
whether  plaintiff  did  ever  **tender"  the  full 
amount,  and  that  if  he  did  not  he  was  not  en- 
titled to  recover,  plaintiff,  not  having  asked 
for  more  specific  instructions,  could  not  com- 
plain of  the  court's  use  of  the  word  **tender.*' 
"It  is  doubtless  true  that  this  word,  as  com- 
monly used  in  such  a  connection,  imports 
nothing  more  than  the  manifestation  of  a 
present  readiness,  willingness,  and  ability 
to  perform,  provided  the  other  party  will 
perform  on  his  part"  Cave  v.  Csborne,  T9 
N.  E.  794,  795,  193  Mass.  482  (citing  Co<rft  v. 
Doggett,  84  Mass.  [2  Allen]  439,  441). 

Actual  or  manual  prodnotion 

In  order  to  constitute  a  valid  "tender,** 
there  must  be  actual  ability,  accompanied  by 
immediate  physical  possibility  of  reaching 
out  and  laying  hold  of  the  thing  to  be  deliver- 
ed and  the  making  of  a  manual  proffer  there- 
of, or  of  placing  it  in  such  a  position  that  the 
person  to  receive  it  may  lay  hold  of  it  if  he 
chooses.  Greenwood  v.  Watson,  171  Fed-  619, 
621,  96  C.  C.  A.  421. 

Actual  production  of  money  la  essential 
to  a  "tender."    Bolton  v.  Amsler,  05  N.  Y. 

Supp.  481. 

A  sufficient  "tender"  imports,  not  only 
readiness  and  ability  to  i>erform,  but  actual 
production  of  the  thing  to  be  delivered. 
Leask  v.  Dew,  92  N.  Y.  Supp.  891,  893,  102 
App.  Dlv.  529  (quoting  and  adopting  defini- 
tion in  Eddy  v.  Davis,  116  N.  Y.  247,  22  N.  E. 
362) ;  Alpern  v.  Farrell,  117  N.  Y.  Supp.  T06, 
709,  133  App.  Dlv.  278. 

Deposit  neeessary 

The  Civil  Code  has  not  changed  the  defi* 
nition  of  the  term  "tender."    That  term  still 
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meanB  what  is  always  meant,  an  olfer  of 
performance.  The  Code  has  substituted  the 
requirement  of  deposit  of  the  thing  tendered, 
at  the  risk  of  the  creditor,  In  place  of  the 
common-law  requirement  that  a  "tender** 
must  be  kept  good  by  a  readiness  to  pay  and 
the  payment  into  court  The  Code  has  also 
made  this  further  innovation  on  the  common 
law  with  respect  to  the  effect  of  a  ^'tender" : 
That  a  mere  "tender*'  of  the  debt  is  no  lon- 
ger sufficient,  as  at  common  law,  to  eztin- 
gulsb  a  mortgage  or  pledge  of  property,  but 
to  have  that  effect  the  "tender"  must  be  kept 
good  by  a  deposit  of  the  thing  tendered  sub- 
ject to  the  order  of  the  creditor.  Brown  v. 
Smith,  102  N.  W.  171, 174,  13  N.  D.  580. 

ZSqalTaleni  to  payment 

"For  the  purpose  of  avoiding  •  •  ♦ 
the  loss  of  any  rights  or  privileges,  the  'ten- 
der* Is  the  exact  equivalent  of  payment,  and 
it  does  not  have  to  be  repeated.  ♦  ♦  ♦ 
Tender,  when  rejected,  operates  as  payment" 
O'Donnell  v.  Chamberlin,  91  Pac.  39,  41,  36 
Colo.  395,  10  Ann.  Cas.  931  (quoting  8  Words 
and  Phrases,  pp.  69,  110).  See,  also,  Leet 
V.  Armbruster,  77  Pac.  653,  143  Cal.  663. 

"Tender"  Is  not  payment;  It  is  merely 
an  offer  to  pay.  Silver  v.  Moore,  84  Atl. 
1072,  1073,  109  Me.  505. 

Idability  admitted 

•*A  'tender,*  when  made.  Is  an  admission 
of  an  amount  due  equal  to  the  sum  tendered, 
and  while  a  verdict  may  be  rendered  for  more 
than  the  amount  tendered,  it  cannot  be  ren- 
dered for  less.  And  this,  too,  although  the 
tender  be  defective,  or  even  be  offered  in  a 
case  where  it  cannot  be  legally  made  or 
pleaded,  and  for  such  reasons  be  held  un- 
available to  save  costs.**  Where,  in  a  suit 
to  enforce  a  mechanic's  lien,  the  owner  of 
the  property  tenders  a  sum  less  than  that 
claimed,  such  tender  is  an  admission  of  the 
validity  of  the  lien  to  that  extent,  and  the 
court  should  decree  its  enforcement  for  the* 
amount  tendered,  even  though  it  is  adjudged 
that  the  Hen  is  invalid.  Wm.  Cameron  &  Co. 
v.  Campbell,  141  Fed.  32,  36,  72  C.  C.  A. 
520  (quoting  and  adopting  definition  in  Den- 
ver, S.  P.  4b  P.  R.  Co.  V.  Harp,  6  Colo.  420). 

A  "tender"  in  an  answer  or  during  the 
progress  of  the  trial,  does  not  necessarily 
admit  the  validity  of  the  plaintiff's  cause  of 
action.  Craw  v.  Abrams,  94  N.  W.  639,  640, 
68  Neb.  546. 

H ntual  promises 

In  a  case  of  a  "tender,"  the  money  must 
be  offered  unconditionally,  and  the  offer  is 
an  acknowledgment  that  it  is  absolutely  due; 
but  in  case  of  concurrent  promises,  or  where 
It  is  payable  upon  the  performance  of  some 
act  by  the  opposite  party,  no  such  uncondi- 
tional offer  of  tender  Is  required.  Douglas  v. 
Hustead,  65  Aa  670,  673,  216  Pa.  292. 


The  "tender"  of  purchase  money  by  a 
purchaser  is  not  absolute  and  unconditional, 
so  that  he  can  under  no  circumstances  with- 
draw it,  but  is  conditional  upon  the  vendor 
carrying  out  the  terms  of  the  contract  on  his 
part,  and  a  tender  of  money  is  not  invalid  be- 
cause coupled  with  a  demand  for  the  per- 
formance of  a  reciprocal  duty  enjoined  by 
law  upon  the  person  to  whom  the  tender  is 
made.  Alpem  v.  Farrell,  117  N.  Y.  Supp. 
706,  709,  133  App.  Div.  278. 

Unoonditloiial  offer  necessary 

"A  *tender*  Is  an  offer  by  a  debtor,  or 
other  person  who  Is  under  an  obligation,  to 
pay  such  debt,  or  perform  such  obligation; 
tlie  actual  payment  or  performance  being 
prevented  by  the  refusal  of  the  creditor,  or 
person  entitled  to  perform  it,  to  accept  the 
same."  An  offer  by  a  guarantor  to  pay  an 
overdue  note,  if  the  holder  wishes  him  to  do 
so,  accompanied  by  a  display  of  a  sulflcienc 
amount  of  money  for  the  purpose,  does  not 
necessarily  amount  to  such  a  "tender"  of 
payment  as  will  release  him  from  liability, 
although  the  creditor  says  that  he  prefers 
the  note  to  the  cash.  The  offer  is  made  con- 
tingent upon  the  creditor's  desiring  him  to- 
make  the  payment.  Crane  v.  Renville  State 
Bank  of  Renville,  Minn.,  85  Paa  285,  286,  73: 
Kan.  287. 

Offer  synonymoiui 

The  word  "offer**  is  frequently  used  by 
courts  and  text-writers  as  synonymous  with 
"tender,"  and  it  may  be  properly  so  used 
with  reference  to  articles  capable  of  manual 
delivery  and  actually  produced.  But  with 
respect  to  heavy  articles  of  merchandise,  sit- 
uated at  a  distance  from  the  place  to  which 
they  must  be  transported,'  if  restored  to  the 
vendor,  the  phrase  "offer  to  return"  is  more 
commonly  and  ai)tly  applied  to  express  a 
willingness,  or  to  make  a  proposal  to  rescind 
the  contract  and  return  the  goods.  In  order 
to  work  a  rescission,  it  is  not  sufladent  for 
the  purchaser,  who  has  taken  delivery  of  the 
goods  at  the  vendor's  place  of  business,  to 
give  notice  to  the  vendor  that  he  holds  the 
goods  subject  to  his  order,  or  that  the  goods 
are  at  a  designated  place  subject  to  his  dis- 
posal. The  goods  must  be  returned  to  the 
place  where  accepted,  unless,  upon  an  "offer 
to  return,"  such  offer  Is  refused  by  the  ven- 
dor. Mundt  V.  Slmpklns,  115  N.  W.  325,  326, 
81  Neb.  1,  129  Am.  St.  Rep.  670  (quoting  and 
adopting  definition  in  Milliken  v.  SklUings, 
36  AU.  77,  89  Me.  180). 

Tender  of  bill  of  ezoeptlons 

Where,  on  the  day  limited,  appellant  filed 
a  purported  bill  of  exceptions,  consisting  of 
the  stenographer's  notes  of  a  former  trial  of 
the  case,  this  was  no  "tender**  of  a  bill  of  ex- 
ceptions, within  the  meaning  of  the  Code, 
and  the  court  could  not,  on  a  subsequent  day, 
give  leave  to  file  a  bill  of  exceptions.  City 
of  Catlettsburg  v.  May,  131  S.  W.  15,  16,  140 
Ky.  367. 
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Tender  of  deed 

To  constitute  a  valid  "tender**  of  a  deed, 
a  deed  duly  executed  must  be  produced  by 
the  vendor  to  the  vendee,  so  that  the  vendee 
may  see  that  it  is  regular  in  form,  and  that 
it  conveys  the  estate  he  bargained  for. 
Where  the  agent  of  a  vendor  of  land  states 
to  the  vendee  that  he  has  in  his  pocket  a 
deed  of  the  vendor,  but  does  not  produce  it 
and  give  the  vendee  an  opportunity  to  ex- 
amine it,  it  is  not  a  sufficient  "tender."  Lef- 
ferts  V.  Dolton,  66  AtL  527,  217  Pa.  299,  118 
Am.  St  Rep.  913. 

Tender  of  freisht 

To  entitle  a  shipper  to  the  statutory  pen- 
alty for  refusal  to  receive  freight  for  ship- 
ment, it  is  not  enough  to  constitute  a  "ten- 
der" that  he  place  the  freight  on  the  carrier's 
platform  or  simply  asking  the  agent  when 
the  freight  can  be  shipped,  but  there  must  be 
an  actual  tender,  though  it  is  not  essential 
that  any  particular  language  be  used,  but  it 
is  sufficient  if  the  language  amount  in  com- 
mon understanding  to  a  tender  and  refusal. 
Wampum  Cotton  Mills  v.  Carolina  &  N.  W. 
Ry.  Co.,  64  S.  E.  586,  587,  150  N.  O.  608. 

Where  a  shipper  placed  lumber  on  a  car 
with  the  carrier's  consent,  and  demanded  a 
bill  of  lading,  which  was  refused,  and  went 
to  the  agent  of  the  carrier  several  times  and 
asked  if  he  had  shipped  the  car  load,  and  he 
said  he  had  not,  and  plaintifif  refused  to  un- 
load the  car,  there  was  a  tender  and  refusal 
to  ship  on  each  day  from  the  time  the  goods 
were  placed  in  the  car  until  they  were  finally 
shipped.  Garrison  v.  Southern  Ry.  Co.,*  64  S. 
E.  578,  583,  150  N.  C.  575. 

Tender  of  indginent 

Under  Revisal  1905,  §,860,  authorizing  a 
"tender  of  judgment,"  a  tender  must  be  of  a 
Judgment  against  all  defendants,  and  must 
be  made  in  behalf  of  all  of  them.  A  tender 
by  one  of  two  defendants  against  whom  a 
Judgment  has  been  rendered  before  a  Justice 
of  the  peace,  made  by  the  one  who  appealed 
to  the  superior  court  before  the  perfecting 
of  the  appeal,  by  merely  tendering  a  sum 
less  than  the  Judgment  in  full  settlement  of 
the  Judgment  is  not  a  "tender"  within  Revis- 
al 1005,  §  860,  authorizing  a  tender  of  Judg- 
ment. Wyatt  V.  Wilson,  67  S.  E.  501,  502, 
152  N.  C.  276, 

Tender  of  reeisnation 

A  "tender"  is  an  offer  requiring  accept- 
ance, but  the  word  is  not  always  used  in  its 
technical  sense,  and,  where  a  member  of  a 
olub  tenders  his  resignation  to  take  effect 
immediately,  it  requires  no  acceptance.  Peo- 
ple ex  rel.  Haas  v.  New  York  Motor  Boat 
Club,  129  N.  X.  Supp.  365,  368,  70  Misc.  Rep. 
603. 


See  Business  Tendered. 


TENEMENT 

"Tenements",  and  "hereditament^^  In- 
clude every  species  of  realty,  as  well  cor- 
poreal as  Incorporeal.  In  re  Handley's  Es- 
tate, 57  Atl.  755,  757,  208  Pa.  388. 

"The  word  'tenements'  has  never  been 
construed  in  a  will,  independently  of  other 
circumstances,  to  pass  a  fee.'*  Story,  J.,  In 
Wright  V.  Denn  ex  dem.  Page,  10  Wheat  205, 
238,  6  L.  Ed.  308. 

A  house  upon  land  to  which  its  owner 
has  no  title,  but  in  which  he  claims  and  en- 
joys the  right  of  peaceable  possession.  Is  a 
"tenement,"  within  Wilson's  Rev.  &  Ann.  St 
1903,  §  5086,  authorizing  the  proceedings  to 
try  questions  concerning  unlawful  detention 
of  lands  or  tenements,  and.  If  the  same  are 
held  unlawfully,  to  cause  restitution.  Poison 
V.  Parsons,  104  Pac.  336,  337,  23  Okl.  778,  25 
L.  R.  A.  (N.  S.)  104. 

While  the  word  "tenement,**  etymolog- 
ically  speaking,  would  cover  any  sort  of  a 
house  which  is  of  a  permanent  nature  and 
could  be  holden,  it  also  sometimes  means  a 
community  house  occupied  by  persons  of 
small  means,  the  distinguishing  character^ 
istics  of  which  are  the  use  in  common  of  cer- 
tain facilities  by  people  crowded  into  Insuf- 
ficient space  and  deprived  of  many  of  the 
essentials  of  privacy,  decency,  and  health. 
Lignot  V.  Jaekle,  65  Atl.  221,  223,  72  N.  J. 
Eq.  233. 

Tenn  for  years 

The  word  "land"  comprehends  ground* 
soil,  or  earth,  pastures,  woods,  springs,  wells, 
lakes,  ponds,  and  all  things  which  have  be- 
come a  fixed  part  of  the  soil.  The  word 
"tenement,"  in  its  ordinary  meaning,  means 
a  "house,"  which  is  the  subject  of  tenure, 
and  includes,  not  only  corporeal  heredita- 
ments, which  are  or  may  be  held,  but  also 
all  inheritances  issuing  out  of  any  of  these 
inheritances,  or  concerning  or  annexed  to  or 
exercised  within  the  same,  though  they  lie 
not  in  tenure.  "Tenement"  is  a  word  of 
greater  scope  than  "lands,"  and  though,  in 
its  vulgar  acceptation,  is  only  applied  to 
houses  and  other  buildings,  yet,  in  its  orig- 
inal, proper,  and  legal  sense,  it  signifies  any- 
thing that  may  be  holden,  provided  it  be  of  a 
permanent  nature,  whether  of  a  substantial 
and  sensible,  or  of  an  unsubstantial,  ideal, 
kind.  The  term  "hereditaments"  includes 
rights  unconnected  with  land,  bat  generally 
used  as  the  widest  expression  for  real  prop- 
erty of  all  kinds,  being  divided  Into  real 
hereditaments,  which  are  lands  and  tene- 
ments, and  personal  hereditaments,  whidi 
are  rights  concerning  neither  lands  nor  tene- 
ments. As  so  defined,  neither  the  term  "tene- 
ment" nor  "hereditament"  Includes  in  law  a 
lease  of  lands  for  years.  Orchard  v.  Wri^t- 
Dalton-Bell- Anchor  Store  Oo^  125  &  W.  486, 
4^  225  Mo.  414. 
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TEVEMEIVT  HOUSE 

A  ^'tenement  house"  is  defined  to  be  a 
dwelling  house  or  an  apartment  in  a  building 
used  by  one  family,  often,  In  modem  usage, 
an  inferior  dwelling  houset  rented  to  poor 
persons,  or  a  dwelling  erected  to  be  rented* 
State  Y.  Rowland  Lumber  Co.,  69  S.  E.  68, 
69,  153  N.  C.  610. 

Tenement  House  Act,  Laws  1901,  p.  908, 
c.  334,  §  82,  provides  that  in  every  tenement 
house  a  proper  light  shall  be  kept  burning  by 
the  owner  in  the  public  hallways  upon  both 
the  first  and  second  floor  during  the  night- 
time.   The  statute  requires,  in  order  to  con- 
stitute a  tenement  house  within  the  statute, 
that  it  shall  be  occupied  by  at  least  three  fam- 
ilies who  have  a  common  right  "in  the  halls, 
stairways,    yards,    waterclosets,    or    privies, 
or  some  of  them."    PlalntilT's  husband  rented 
the  first  southerly  store  and  the  northerly 
apartment   in   the   building,   the   first   fioor 
thereof  consisting  of  two  stores,  in  the  south 
one  of  which  plaintiflfs  husband  conducted  a 
confectionery  business,  and  next  to  it  on  the 
north  was  a  dry  goods  store,  and  plaintiff 
lived  in  the  apartments  over  the  dry  goods 
store,  and  defendant  and  his  family  lived 
over  the  confectionery  store.    There  was  a 
hall  on  the  first  fioor  between  the  two  stores 
and  stairs  leading  from  it  to  the  second  floor, 
which. divided  the  apartments  of  plaintiff  and 
defendant    That  part  of  the  building  occu- 
pied by  plaintiff  and  defendant  was  a  sepa- 
rate house;    there  being  no  communication 
between  it  and  the  dry  goods  store,  and  the 
occupants  of  that  store  did  not  use  the  hall 
or  stairs.    Held,  that  the  statutory  require- 
ment of  three  families  was  lacking  to  con- 
stitute it  a  tenement,  and  there  was  no  evi- 
dence that  the  families  had  a  common  right 
to  the   halls,   yard,   etc.,   except  the  yard, 
which   plaintiff  was  permitted  to  use,  but, 
even  if  there  were  three  families,  including 
the  dry  goods  store,  and  they  had  a  common 
right  to  the  yard,  it  did  not  constitute  the 
building  a  tenement,  as  the  statute  required 
a  common  right  in  the  halls,  etc.,  or  "some" 
of  them,  which  necessitated  a  common  right 
in  more  than  one  of  the  accessories  named  to 
constitute  the  building  a  tenement,  and  hence 
defendant  was  not  liable  for  injuries  result- 
ing to  an  occupant  from  his  failure  to  light 
the  halls  as  required  by  statute.    Aldrich  v. 
Lane,  110  N.  Y.  Supp.  897,  899,  126  App.  Div. 
427. 

Apartment  hoiue  diBtincvislied 

A  restrictive  covenant  in  a  deed  against 
•tenement  houses"  is  not  to  be  construed  as 
relating  to  first-class  apartment  houses  hay* 
ing  all  the  conveniences  and  appliances  of 
the  best  order  of  houses,  and  externally  in 
their  architecture  of  the  character  and  ap- 
pearance corresponding  with  first-class 
dwellings  in  the  immediate  neighborhood. 
Kitchlng  V.  Brown,  87  N.  Y.  Supp.  75,  77,  92 
App.  Div.  160 ;   Id.,  73  N.  B.  241,  243,  180  N. 


T.  414,  70  L.  R.  A.  742  (quoting  and  adopting 
definition  in  Cent.  Diet);  Marx  v.  Bro- 
gan,  98  N.  Y.  Supp.  88-90,  111  App.  Div.  480. 

Laws  1901,  c  334,  regulating)  tenement 
houses  in  cities  of  the  first  class,  by  section  2, 
subd.  1,  defined  a  "tenement  house"  as  any 
house  or  building,  or  portion  thereof,  rented 
to  be  occupied  as  a  residence  of  three  fam- 
ilies or  more,  living  independently  of  each 
other,  and  doing  their  cooking,  or  by  more 
than  two  families  on  any  fioor  so  living  and 
cooking,  but  having  a  common  right  to  the 
halls,    stairways,    yards,    water-closets,    or 
some  of  them.     Section  95  declares  that  in 
every  tenement  house  hereafter  erected  there 
shall  be  a  separate  water-closet  in  a  separate 
compartment   within   each   apartment,    pro- 
vided that,  where  there  are  apartments  con- 
sisting of  but  one  or  two  rooms,  there  shall 
be  at  least  one  water-closet  for  every  three 
rooms.     Pursuant    to    Greater    New    York 
Charter  (Laws  1897,  c.  378)  I  647,  authorizing 
the  dty  to  amend  its  Building  Code,  the  city 
defined    an   "apartment   house"    to   include 
every  building  which  should  be  intended  or 
designated   for,   or  used  as,   the   home   of 
three  or  more  families  or  households,  living 
independently  of  each  other,  and  in  which 
every  such  family  or  household  shall  have 
provided  for  it  a  kitchen,  set  bath  tub,  and 
water-closet,  separate  and  apart  from  each 
otiier,  and  that  such  building  should  be  under 
the  control  of  the  building  department  of  the 
city   of  New  York.    Held   that,   since   the 
Building  Code  was  a  special  act  and  was  not 
in  confiict  with  the  tenement  house  act,  the 
Building  Code  was  not  repealed  by  the  tene- 
ment house  act  either  for  repugnancy  or  in- 
consistency, so  that,  where  the  compartments 
in  plaintiff*s  building  contained  a  separate 
water-closet,  set  bath  tub,  and  a  separate 
kitchen,  it  was  an  apartment  house  within 
the  jurisdiction  of  the  building  department, 
and  not  a  tenement  house  within  the  Juris- 
diction of  the  tenement  house  commissioner. 
Grimmer  v.  Tenement  House  Department  of 
City  of  New  York,  97  N.  B.  884,  886,  204  N.  Y. 
370;    Id.,  119  N.  Y.  Supp.  812,  816,  134  App. 
Div.  896. 

The  term  "apartment  or  community 
house"  is  not  synonymous  with  "tenement," 
in  a  covenant  precluding  the  erection  of  any 
tenement,  apartment,  or  community  house. 
McClure  v.  Leaycraft,  90  N.  Y.  Supp.  23^, 
234,  97  App.  Div.  518. 

As  dwelling 

See  Dwelling — Dwelling  House. 

Garase 

The  term  "tenement  house,"  as  used  In  a 
building  restriction  In  a  ^d,  does  not  in- 
clude a  garage  and  storeroom.  Jones  y. 
Wmiams,  106  Pac.  166,  168,  66  Wash.  688. 

TEinSMElfT  HOtrSE  DEFABTMENT 

As  municipal  department,  see  Municipal 
Department 
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TEHEMEIITUM 

See  Liberum  Tenementum. 

TENOR 

An  Indictment  for  forgery,  the  essence  of 
which  consists  in  the  publication  or  fabrica- 
tion of  a  written  instrument,  must  profess  to 
set  out  the  instrument  according  to  its  tenor, 
except  where  the  instrument  is  in  the  posses- 
sion of  accused,  destroyed,  or  for  some  other 
reason  is  not  accessible  to  the  grand  jury, 
when  the  excuse  for  not  setting  it  out  must 
be  distinctly  averred.  The  word  "tenor,"  as 
so  used,  imports  an  exact  copy — that  the 
instrument  is  set  forth  in  the  very  words  and 
figures.  People  v.  Tilden,  90  N.  E.  218,  219, 
242  111.  536,  31  L.  R.  A.  (N.  S.)  215.  134  Am. 
St.  Rep.  341, 17  Ann.  Cas.  496. 

Where  an  indictment  for  utteiing  a  forg- 
ed note  contained  the  words  "tenor,  purport, 
and  effect"  in  referring  to  the  Instrument 
forged,,  the  word  "tenor"  imported  an  exact 
copy  of  the  note,  while  the  words  "purport 
and  effect"  only  meant  the  substance  of  the 
instrumeut,  and  were  surplusage,  being  in- 
cluded in  the  word  "tenor,"  and  not  in  con- 
flict therewitlL  Teague  v.  State,  110  S.  W. 
224,  225,  86  Ark.  126. 

Bonds  of  a  municipality  contained  recit- 
als as  follows:  "This  bond  Is  one  of  a  series 
numbered  from  1  to  23  inclusive  of  like  tenor 
and  date."  The  bonds  in  suit  were  Nos.  17 
to  23,  Inclusive,  and  were  for  $500  each. 
Held,  that  the  use  of  the  w^ord  "tenor"  fairly 
Imported  that  the  other  bonds  were  for  the 
same  amount,  and  that  a  purchaser  was 
charged  with  notice  of  such  fact,  and  that 
such  bonds  were  the  last  of  the  series  and 
consequently  Illegal,  since  the  aggregate 
amount  far  exceeded  the  limit  placed  upon 
the  Indebtedness  of  the  municipality  by 
the  state  Constitution.  St.  Lawrence  Tp.  v. 
Furman,  171  Fed.  400,  402,  96  C.  C.  A.  356, 
17  Ann.  Cas.  1244. 

TENPIN  ALLEY 

The  statutes  use  the  terms  "tenpin  alley" 
and  "bowling  alley"  interchangeably.  In 
tbe  act  levying  occupation  taxes  (Rev.  St 
1805,  art.  5049,  p.  1016),  every  nine  or  ten 
pin  alley,  or  any  other  alley  used  for  profit, 
by  whatever  name  called,  constructed  or  op- 
erated upon  the  principle  of  a  bowling  alley,, 
etc.,  is  amenable  to  the  tax.  Webster  also 
defined  "tenpin  alley"  and  "bowling  alley"  as 
in  effect  synonymous.  An  indictment  charg- 
ing in  the  same  count  a  violation  of  the  occu- 
pation law,  in  that  accused  pursued  the  oc- 
cupation of  running  a  tenpin  alley  "and" 
howling  alley  for  profit  without  procuring  a 
license,  is  not  vitiated  by  the  use  of  "and," 
oven  if  the  terms  "tenpin  alley"  and  "bowl- 
ing alley"  be  not  in  effect  synonymous. 
O'Neal  V.  State,  100  S.  W.  919,  51  Tex.  Cr. 
R.  100. 


I  TENT 

As  private  residence,  see  Private  Resi- 
dence. 
As  public  place,  see  Public  Place. 

TENTATIVE  TRUST 

Deposit 

A  suggested  or  proposed  trust,  not  com- 
pleted or  consummated,  is  a  "tentative  trust.'* 
A  trust  created  by  a  father  by  his  depositing 
money  in  a  bank  in  his  name,  in  trust  for  a 
son,  terminates  ipso  facto  on  the  son*s  death 
in  the  lifetime  of  the  father,  and  thereafter 
the  fund  remains  the  property  of  the  ftither, 
unimpressed  by  any  trust  In  re  United 
States  Trust  Co.  of  New  York,  102  N.  T. 
Supp.  271,  272, 117  App.  Dlv.  178. 

A  deposit  made  in  a  bank  by  one  person 
in  his  own  name  for  another  Is  merely  a 
"tentative  trust,"  and  is  revocable  at  will,  un- 
less tlie  depositor  completes  the  gift  by  some 
unequivocal  act  during  his  lifetime,  or  dies 
before  the  beneficiary,  without  revocation. 
Tierney  v.  Fitzpatrick,  107  N.  Y.  Supp.  527, 
528,  122  App.  Div.  623. 

TENURE 

The  word  "tenure"  Is  a  term  of  exten- 
sive signification,  and  while  it  means  the 
mode  by  which  one  holds  an  estate  in  land,  it 
Imports  any  kind  of  a  holding,  from  mere  pos- 
session to  the  owning  of  the  inheritance. 
Bothin  V.  California  Title  Insurance  &  Trust 
Co.,  96  Pac.  500,  502,  153  Cal.  718. 

The  word  "tenure,"  in  the  subtitle  to 
section  80  of  the  act  to  provide  a  government 
for  the  territory  of  Hawaii  (Act  April  30. 
1900,  c.  339,  31  Stat.  156),  in  the  provision  for 
appointment  and  tenure  of  officers  has  a 
more  extended  meaning  than  **term."  'Ten- 
ure" is  the  right  to  hold  an  office  for  an  in- 
definite time.  "Term"  denotes  a  period  of 
time  with  fixed  limits.  W.  J.  Robinson  v. 
United  States,  42  CL  CL  52,  56. 

TERM 

See  Adjourned  Term ;  Civil  Term ;  Crim- 
inal Term;    Day   During   the   Term; 
During  the  Term;    Entire  Term;    Ex- 
tra or   Special  Term;    First  Day  of 
the  Term;     First  Term;    FLxed  and 
Limited  Term;    Next  Regular  Term: 
Next  Term;    Regular  Term;    Special 
Term;   Subsequent  Term;  Trial  Term- 
Balance  of  unexpired  term,  see  Balance. 
End  of  term,  see  End. 
Extending  term,  see  Extend — ^Extensloa 

Where  a  lease  provided  that  it  was  for  a 
term  of  five  years,  1905  to  1909,  inclusive, 
and  gave  the  lessee  an  option  to  purchase  at 
any  time  during  his  "term"  by  paying  $1,280. 
the  "term"  within  which  the  option  could  be 
exercised  was  the  period  of  five  years  be- 
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tweei  1905  and  1909,  Inclusive.    Lee  ▼.  Coch-' 
ran,  47  South.  581,  582,  167  Ala.  311. 

A  guaranty  in  a  lease  of  a  street  railroad 
of  tlie  payment  of  dividends  to  stockholders 
of  the  lessor  during  the  "term  of  this  lease*' 
is  to  be  construed  as  meaning  during  the  ex- 
istence of  the  lease,  and  not  during  the  term 
for  which  it  was  made.  Pennsylvania  Steel 
Co.  T.  New  York  City  Ry.  Co.,  198  Fed.  721, 
704,  117  C.  C.  A.  503. 

Eatftte  gynanymom 

The  word  "term,*'  as  used  in  the  law 
of  landlord  and  tenant,  signifies  "not  only 
the  limitation  of  time,  or  period  granted  to 
the  lessee  for  the  occupation  of  the  premises, 
but  it  also  includes  the  estate  and  interest  in 
the  land  that  pass  during  such  period."  We- 
ander  v.  Claussen  Brewing  Ass'n,  84  Pac. 
735,  736.  42  Wash.  226,  114  Am.  St  Rep.  110, 
7  Ann.  Cas.  536  (quoting  1  Tayl.  Landl.  Ten. 
[9th  Ed.]  f  16). 

Under  Rev.  Civ.  Code  1903,  $  1238,  subd. 
5,  providing  that  an  agreement  for  the  leas- 
ing of  real  estate  for  a  longer  period  than  one 
year  is  invalid,  unless  the  same,  or  some  note 
or  memorandum  thereof,  be  in  writing,  an 
oral  lease  of  real  estate  for  one  year  for  a 
term  beginning  a  day  or  two  in  the  future  is 
valid,  since  the  meaning  of  the  word  "term" 
is  that  period  which  is  granted  for  the  lessee 
or  tenant  to  occupy  and  have  possession  of 
the  premises.  It  is  the  estate  or  interest 
which  he  has  in  the  land  itself  by  virtue  of 
the  lease  from  the  time  it  vests  in  possession. 
Paulton  V.  Kreiser,  101  N.  W.  46, 18  S.  D.  487, 
5  Ann.  Cas.  827. 

Testatrix  declared:  "I  devise  and  be- 
queath to  [beneficiary  named],  of  L.,  Mass., 
my  cottage  and  all  it  contains  at  N.,  Mass. — 
to  use  for  tee  term  of  five  years  or  longer." 
The  beneficiary  was  not  of  kin  to  testatrix. 
The  will  gave  pecuniary  and  specific  le;;acies. 
The  will  contained  no  residuary  clause,  and 
did  not  dispose  of  the  most  valuable  real  es- 
tate of  testatrix.  Held,  that  the  beneficiary 
acquired  an  estate  for  life  in  the  cottage  and 
Its  contents;  the  word  "term"  expressing 
equally  an  estate  for  years  or  life,  and  the 
words  "or  longer,"  if  given  effect,  showing 
an  intention  to  create  an  estate  for  life.  Dow 
V.  Abbott,  84  N.  E.  93,  97,  197  Mass.  283. 

The  word  "term,"  in  the  rule  that  a  ten- 
ant who  parts  with  the  entire  term  in  his 
lease  is  an  assignor  and  the  instrument  is  an 
assignment,  means  something  more  than  the 
mere  time  for  which  the  lease  is  given,  and 
the  instrument  must  convey  not  only  the  en- 
tire time  for  which  the  lease  runs,  but  the 
entire  estate  conveyed  by  the  lease.  Davis 
V.  Vidal,  151  S.  W.  200,  292,  105  Tex.  444,  42 
L.  R.  A.  (N.  S.)  1084. 

Employment 

A  judgment  of  conviction  of  a  teacher  of 
music  of  the  crime  provided  for  in  Rev.  St. 
f  7024,  having  sexual  intercourse  with  a  fe- 


male pupil,  will  not  be  reversed  because  the 
evidence  fails  to  disclose  that  the  term  of 
employment  was  for  a  definite  length  of  time, 
where  the  fact  is  that  the  teacher  was  em- 
ployed to  give  a  certain  number  of  lessons 
at  a  stated  price  per  lesson,  nothing  being 
provided  as  to  the  time  within  which  the  les- 
sons should  be  given.  The  word  "term."  as 
used  in  this  statute,  was  not  intended  to 
mean  a  definite  period,  but  the  time  during 
which  the  teacher  continues  to  fill  his  engage- 
ment and,  by  virtue  of  hfs  employment,  has 
unusual  opportunities  for  such  unlawful 
practice.  Easley  v.  State,  29  Ohio  Cir.  Ct.  R. 
568,  571. 

TERM  nrSUBAHCE 

A  contract  whereby  a  person  insured  is 
required  to  pay  from  one  assessment  period 
to  another  the  actual  cost  of  insurance  dur- 
ing that  period,  without  paying  an  additional 
sum  to  make  up  a  deficit  in  future  years, 
when  the  cost  of  carrying  the  risk  on  the 
member's  life  becomes  greater,  is  for  "term 
insurance,"  and  the  policy  has  no  actual  net , 
value.  Mutual  Rt serve  Life  Ins.  Co.  v. 
Roth,  122  Fed.  853,  856,  59  C.  0.  A.  63. 

TERM  OF  CHARTER 

See  During  Term  of  Charter. 

TERM  OF  COURT 

Regular  term*  of  court,  see  Regular  Term. 
See,  also,  Session. 

A  "term  of  court"  is  that  period  of  time 
provided  by  or  in  pursuance  of  some  pulllc 
law  within  which  the  court  may  hold  its  ses- 
sions and  transact  its  business;  the  term  con- 
tinuing from  the  time  appointed  by  law  to 
final  adjournment,  or  until  the  lapse  of  the 
term  by  operation  of  law.  State  v.  Maddock, 
115  Pac  426,  427,  58  Or.  542. 

A  "term  of  court"  is  not  the  same  thing 
as  the  court  itself,  and  is  no  more  than  a 
period  of  time  within  which  certain  functions 
of  the  court  must  be  exercised.  Its  end 
comes  only  by  adjournment,  or  by  the  arrival 
of  the  date  designated  by  law  for  the  begin- 
ning of  another  term  of  the  same  court  for 
the  same  county.  Territory  ex  rel.  Hubbell 
V.  Armijo,  89  Pac  267,  268,  14  N.  M.  205. 

A  "term  of  court"  is  regarded  in  law 
as  but  one  day  or  a  unit  of  time,  and  all  acts 
done  within  the  term  are  regarded  as  con- 
temporaneous. People  ex  rel.^Naber  v.  Wells, 
99  N.  E.  606,  607,  255  111.  450. 

A  "term  of  court,"  although  continuing 
for  weeks  or  months,  is  regarded  by  the  law 
as' but  one  day.  During  the  term  at  which 
a  Judgment  or  decree  is  entered  the  record 
remains  in  the  breast  of  the  court,  and  the 
court  may,  at  any  time  during  the  term, 
amend  it,  or  set  it  aside  on  its  own  motion 
or  for  good  cause  shown,  as  Justice  and  the 
right  of  the  case  may  seem  to  require.  The 
court  retains  jurisdiction  of  the  parties  and 
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the  snbject-matter  of  the  litigation  until  the 
end  of  the  term,  and  the  judgment  or  decree 
does  not  become  final  or  pass  beyond  its  con- 
trol until  that  time.  Krieger  y.  Krieger,  77 
N.  E.  909»  911,  221  111.  479  (citing  and  adopt- 
ing 11  Cyc.  p.  732 ;  Stahl  v.  Webster,  11  lU. 
511;  Smith  y.  Vanderburg,  46  IlL  84;  Ed- 
wards V.  Irons,  73  lU.  683;  Shannahan  v. 
Stevens,  28  N.  E.  804,  139  111.  428). 

A  *'term  of  court"  expired  when  the  court 
left  the  bench,  ai^er  sitting  an  extra  day 
to  sign  Judgments  on  the  conclusion  of  all  Ju- 
ry trials.  Hardee  v.  Tlmberlake,  75  S.  E. 
799,  800,  159  N.  0.  552. 

A  "term  of  court"  has  been  defined  to  sig- 
nify the  period  from  the  first  day  of  the  term 
fixed  by  law  until  court  is  adjourned  to  the 
next  court  in  course.  Where  by  statute  a 
term  of  the  circuit  court  was  to  be  held  in 
one  of  the  counties  of  the  circuit  on  the  ^rst 
Monday  in  December,  in  another  county  on 
the  second  Monday,  and  in  a  third  county  on 
the  third  Monday,  and  the  Judge  of  such 
court  adjourned  the  September  term  of  S. 
county  on  November  30th  until  December 
30th,  in  order  to  hold  such  December  terms, 
the  September  term  of  S.  county  was  not  ter- 
minated, and  a  Justice's  judgment  in  forci- 
ble entry,  rendered  during  such  adjournment, 
was  rendered  in  term  time,  within  the 
meaning  of  Rev.  St  .1899,  I  3370,  requiring 
appeals  from  such  Judgment,  when  rendered 
in  term  time,  to  be  returned  within  six  days 
after  such  rendition.  Warner  v.  Donahue,  72 
S.  W.  492,  494,  99  Mo.  App.  87. 

The  act  of  1903  (Acts  1903,  p.  83)  which 
makes  a  grand  juror  who  has  served  at  any 
term  of  the  superior  court  ineligible  to  serve 
at  the  next  succeeding  term  does  not  dis- 
qualify grand  jurors  of  a  regular  term  to 
serve  as  such  at  an  adjourned  term  of  such 
regular  term.  Hall  y.  State,  62  S.  E.  539,  4 
Ga.  App.  841. 

As  court 

The  words  "two  courts,"  in  Judiciary 
Act  1789,  c.  20,  1  Stat  73,  organizing  federal 
courts  and  providing  that  there  shall  be  held 
annually  in  each  district  *two  courts,"  etc., 
mean  two  terms  of  a  court.  Geiger  v.  Taco- 
ma  Ry.  &  Power  Co.,  141  Fed.  169,  176. 

As  resnlAv  term 

*'Where  a  statute  speaks  of  'terms  of 
court,'  the  terms  fixed  by  law  are  meant,  not 
special  terms  appointed  by  the  court."  Staf- 
ford V.  Mingo  County  Court,  51  S.  E.  2,  58 
W.  Va.  88  (quoting  and  adopting  definition 
In  Tompkins  v.  Clackamas  Co.,  4  Pac.  1210, 
11  Or.  364 ;  Smith  v.  Cutler  [N.  Y.]  10  Wend. 
591,  25  Am.  Dec.  580). 

Code  Va.  1904,  p.  1633,  f  3060,  provides 
in  section  3062  that  there  may  be  tried  at 
special  "term"  any  civil  case  not  tried  at  the 
last  preceding  "term,"  any  motion  cogniza- 
ble by  the  court  any  criminal  case  which 
could  be  tried  at  a  regular  term,  and  any 


controversy  ready  for  hearing  at  law  or  in 
chancery,  though  it  could  not  have  been 
heard  at  the  preceding  term;  and  section 
3024,  p.  1612,  provides  that,  where  the  rea- 
sons stated  in  a  petition  for  quo  warranto 
are  legally  sufficient,  the  writ  shall  be  return- 
able to  the  next  "term"  of  the  court  Held, 
that  a  writ  of  quo  warranto  may  not  be  re- 
turned to  a  special  "term" ;  the  phrase  ''next 
term,"  in  section  3024,  referring  to  a  regular 
"term,"  and  the  matter  not  being  within  sec- 
tion 3062.  "The  word  'term'  in  some  in- 
stances may  Include  both  regular  and  special 
terms.  But,  as  a  general  rule,  when  a  stat- 
ute speaks  of  terms  of  court,  the  regular 
terms  fixed  by  law  are  meant,  and  not  the 
special  terms  appointed  by  the  courts  or 
judges."  Stultz  y.  Pratt,  49  S.  E.  654,  655, 
103  Va.  536  (citing  Commonwealth  y.  Justic- 
es 6f  Court  of  Sessions  of  Norfolk,  5  Mass. 
435;  Smith  v.  Cutler  [N.  Y.]  10  Wend.  590, 
25  Am.  Dec.  580;  Tompkins  v.  Clackamas, 
4  Pac  1210,  11  Or.  364, 366). 

The  word  "term,"  in  Const  art  6,  f  17, 
providing  that  the  county  court  shall  hold  a 
"term"  for  criminal  business  at  least  once 
in  eveiy  two  months,  and  section  29,  providing 
that  the  county  court  shall  hold  at  least 
four  terms  for  criminal  business  annually  as 
may  be  provided  by  the  liCgislature,  or  by 
the  commissioners'  court  of  the  county,  and 
such  other  terms  as  may  i>e  fixed  by  the  com* 
miBsioneiB*  court,  relates  to  such  regular 
terms  as  noay  be  provided  by  law;  and  Code 
Cr.  Proa  1895,  art.  572,  providing  that,  when 
any  person  charged  with  a  misdemeanor  in 
the  county  court  shall  desire  to  make  speedy 
disposition  of  his  case  on  the  plea  of  guilty, 
the  judge  shall  be  authorized  to  make  a 
special  session  to  dispose  of  the  cause,  is  un- 
constitutional, it  being  beyond  the  power  of 
the  Legislature  to  authorize  county  judges 
to  call  indiscriminately  special  terms  to  suit 
themselves  In  order  to  take  pleas  of  guilty. 
£x  parte  Cole,  101  S.  W.  249,  250,  51  Tex. 
Cr.  R.  106. 

Session  dlstinsuislied 

The  act  of  the  Legislature  of  1909 
(House  Bill  No.  460),  providing  for  holding 
the  county  court  at  Prague,  in  Lincoln  coun- 
ty, uses  the  words  "term"  and  "session"  in- 
terchangeably. Rakowski  y.  Wagoner,  103 
Pac  632,  633,  24  Okl.  282. 

Local  Option  Law  (Laws  1905,  p.  47,  a  2) 
§  10,  provides  that  the  county  court,  11  days 
after  election,  or  as  soon  thereafter  as  prac- 
ticable, shall  hold  a  "special  session,"  and, 
if  a  majority  of  the  votes  are  for  prohibition, 
the  court  shall  inmiediately  make  an  order 
declaring  the  result  of  the  vote  and  absolute- 
ly prohibiting  the  sale  of  intoxicating  liq- 
uors, etc.  Held,  that  the  court,  by  announc> 
ing  the  result  of  the  election  at  a  special  ses- 
sion called  during  general  term,  did  not  in- 
validate the  proceedings;  the  words  "special 
session,"  as  used  in  the  act,  not  being  syn- 
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onymoua  with  ''special  term"  (tbe  word 
"term"  signifying  "the  space  of  time  during 
which  the  court  holds  a  session"),  and  the 
word  "session"  as  used  referring  to  a  tem» 
porary  sitting  of  the  court,  for  the  transac- 
tion of  special  business  assigned  to  them, 
which  may  occur  either  during  a  general  or 
special  term,  and,  If  all  members  are  present 
for  such  purpose,  it  is  immaterial  as  to  how 
It  was  called,  or  when,  providing  the  time 
prescribed  by  the  act  for  such  special  sitting 
has  elapsed.  State  y.  Edmunds,  104  Pac. 
430,  432,  55  Or.  236  (quoting  and  adopting 
definition  In  Bouv.  Law  Diet.). 


The  session  of  a  judicial  court  is  calle4 
a  "term."  Emerson  y.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  p2  S.  W.  1060,  37  Tex.  Civ.  App. 
no  (dtlug  Webst  Int  Diet). 

The  word  "session,"  as  used  in  Rey.  St 
§  1068,  proyiding  that  any  district  court 
may  by  order  entered  on  its  minutes  remit 
any  indictment  pending  thereon  to 'the  next 
session  of  the  circuit  court  for  the  same  dis- 
trict, Is  used  as  meaning  an  actual  sitting  of 
the  court  for  the  transaction  of  business,  and 
not  In  the  sense  of  *i:erm."  United  States  y. 
Dietrich,  126  Fed.  659,  660. 

The  word  •*term,"  as  used  In  Act  No.  30, 
p.  56,  of  1878,  proyiding  that,  in  all  criminal 
cases  in  which  appeals  are  allowable  under 
the  Constitution,  the  party  desiring  to  ap- 
peal shall  file  his  motion  in  open  court,  and 
that  the  motion  must  be  filed  in  the  courts 
other  than  those  of  the  First  judicial  district, 
during  the  term  at  which  the  sentence  shall 
haye  been  rendered,  means  the  session  during 
which  the  court  is  actually  open,  as  contra- 
distinguished from  the  continuous  session  of 
ten  months,  provided  for  by  article  117  of 
the  Constitution.  State  y.  Vicknalr,  43 
South.  635,  636,  118  La.  963. 

As  time  of  session 

In  law  the  word  "term"  Is  defined  as 
"the  time  in  which  a  court  is  held  or  is  open 
for  the  trial  of  causes."  So  where  plaintiff 
filed  an  afiidayit  for  an  appeal  without  bond, 
as  required  by  Rey.  St  1805,  art  1401, 
whereupon  the  court  made  an  order  certify- 
ing that  plaintiff,  by  presenting  such  affldaylt 
"within  term  time,"  has  made  proof  of  his 
inability  to  pay  the  costs  of  appeal  or  giye 
security  therefor,  and  is  permitted  to  pros- 
ecute his  appeal  on  said  affidayit  in  lieu  of  a 
cost  bond  on  appeal,  and  such  certificate  was 
dated  May  12,  1904,  and  showed  that  the 
term  of  court  began  March  7  and  ended  May 
14,  1904,  it  was  held  that  the  words  "within 
term  time"  showed  that  the  court  was  in  ses- 
sion when  the  order  was  made.  Emerson  v. 
Missouri*  K  &  T.  Ry.  Co.  of  Texas,  82  S.  W. 
1060,  37  Tex.  Civ.  App.  110  (citing  Webst.  Int 
Diet). 

A  court  is  defined  as  "the  persons  of- 
ficially assembled  under  authority  of  law 
at  the  appropriate  time  and  place  for  the  ad- 
ministration  of   justice,"    while   the   wocd 
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"term,"  when  used  with  reference  to  a  court, 
signifies  the  space  of  time  during  which  the 
court  holds  a  session.  A  "session"  signifies 
the  time  during  the  term  when  the  court 
sits  for  the  transaction  of  business.  There- 
fore there  is  a  clear  distinction  between  "the 
adjournment  of  court"  and  the  "adjourn- 
ment of  the  term."  Parrott  y.  Wolcott,  106 
N.  W.  607,  608,  75  Neb.  530  (citing  Webst. 
Diet;  Black,  Law  Diet.). 

The  phrase  "term  of  court,"  in  Laws 
1908,  p.  218,  c.  112  §  1,  proyiding  that  every 
jury  commissioner  shall  be  disqualified  to 
select  jurors  for  two  successive  terms  of 
court  means  a  term  which  Is  held  when  the 
term  is  opened  by  a  proper  judicial  ofiScer  im» 
paneled  and  business  transacted.  It  then  be- 
comes a  term  of  court  within  the  meaning  of 
the  law.  Laws  1903,  p.  218,  c.  112,  §  1,  pro- 
vides that  every  jury  commissioner  shall  be 
disqualified  to  select  jurors  for  two  succes- 
sive terms  of  court  By  Laws  1903,  p.  175,  c. 
71,  §  3,  the  regular  terms  of  the  superior 
court  of  L.  county  were  fixed  to  be  held  on 
the  first  Monday  of  March  and  September  In 
each  year;  but  by  Laws  1905,  p.  204,  c.  89, 1 
1,  the  time  of  holding  such  term  was  changed 
to  the  second  Monday  of  April  and  October, 
so  that  there  was  no  term  of  such  court  In 
March,  1905.  Held,  that  the  fiict  that  com- 
missioners who  selected  the  jury  for  the 
April,  1906,  term,  at  which  accused  was  tried 
and  convicted,  were  also  the  commissioners 
who  should  have  selected  jurors  for  the  pre- 
ceding March  term,  had  one  been  held,  did 
not  disqualify  them  to  select  jurors  for  such 
April  term.  Territory  v.  Emllio,  89  Pac.  239, 
240,  14  N.  M.  147. 

A  "term  of  court,"  within  Rev.  Codes 
1905,  §  9791,  providing  that  during  each  term 
of  court  at  which  a  grand  jury  has  been 
summoned  and  impaneled,  the  state's  attor- 
ney shall  file  an  information  against  persons 
accused  of  crime,  etc.,  means  a  term  of  court 
actually  held,  and  not  one  that  may  be  held; 
and  a  criminal  action  should  not  be  dismis- 
sed for  failure  to  file  an  information  at  a 
term  of  court  at  which  a  defendant  cannot 
be  regularly  tried  by  a  jury.  State  v.  Flem- 
ing, 126  N.  W.  565,  566,  20  N.  D.  105. 

Under  Cr.  Code,  f  390,  accused,  if  com- 
mitted to  prison,  must  be  tried  before  the  end 
of  the  second  term  of  the  court  having  juris- 
diction of  the  oflfense^  and  a  term  at  which  no 
jury  is  called  and  only  equity  business  trans- 
acted is  still  "a  term  of  the  court  haying  ju- 
risdiction of  the  offense."  Crltser  v.  State, 
127  N.  W.  1073,  1074.  87  Neb.  727. 

In  Conklin  v.  Ridgely,  1  N.  E.  261,  262, 
112  111.  36,  54  Am.  Rep.  204,  the  court  said: 
"Under  the  earlier  organization  of  the  courts 
of  England,  the  'terms'  of  the  court  were  four 
periods  In  each  year,  commencing  and  ending 
on  fixed  times,  and  the  vacations  embraced 
all  the  days  not  included  in  the  terms." 
Himmelberger-Harrison  Lumber  Co.  y*  Keen- 
er, 117  S.  W.  42,  47,  217  Mo.  622. 
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An  alternative  writ  of  prohibition  was 
Issued  March  29, 1912,  by  the  Appellate  Divi- 
sion for  the  First  Department  on  application 
to  enjoin  a  spedal  proceeding  pending  in  the 
Second  Department,  on  which  day  the  Ap- 
pellate Division  for  that  department,  before 
adjournment  of  the  March  term,  but  in  re- 
cess, handed  down  decisions,  and  on  which 
day  its  judges  were  in  attendance  at  the 
courthouse  and  ready  to  assemble  as  a  court 
to  attend  to  any  business  presented.  Code 
Civ.  Proc.  §  2093,  provides  that  a  writ  of 
prohibition  issued  by  an  Appellate  Division 
can  be  granted  only  at  a  "term  of  the  Ap- 
pellate Division"  of  the  Judicial  department 
embracing  the  county  wherein  the  special 
proceeding  is  brought,  in  which  the  matter  to 
be  prohibited  originated,  unless  a  term  of  the 
Appellate  Division  of  said  department  is  not 
"in  session,"  when  it  may  be  granted  by  the 
Appellate  Division  In  an  adjoining  judicial 
department  Held,  that  the  Appellate  Divi- 
sion for  the  Second  Department  was  "In  ses- 
sion" when  the  alternative  writ  was  issued, 
and  that  the  Appellate  Division  of  the  First 
Department  was  without  Jurisdiction.  Peo- 
ple ex  rel.  Whitman  v.  Woodward,  134  N.  Y. 
Supp.  910,  911,  160  App.  Div.  180. 

As  time  set 

In  North  Dakota  there  are  no  "terms" 
of  the  district  court,  in  the  common-law 
sense  of  that  word.  The  district  court  is 
always  open,  and  its  functions  are  exercised 
by  a  single  judge,  whose  every  act  as  a  Judge 
is  deemed  to  be  the  act  of  the  court.  Rev. 
Codes  1899,  i!  6176,  5178.  There  are  times 
and  places  fixed  by  law  for  the  trial  of 
cases,  and  no  issue  of  fact  can  be  forced  to 
trial  except  at  such  times  and  places.  These 
sessions  for  the  trial  of  cases  are  called 
"terms";  but  that  word,  as  applied  to  the 
sessions  of  the  district  courts,  has  lost  its 
common-law  meaning,  and  the  district  court 
can  exercise  its  inherent  power  to  grant  re- 
lief, on  motion,  from  an  irregular  judgment 
or  order,  at  any  time,  unless  the  time  for  so 
doing  has  been  limited  by  law.  Martinson  v. 
Marzolf,  103  N.  W.  937,  940,  14  N.  D.  301. 

Under  Ballinger*s  Ann.  Codes  &  St  § 
4606,  providing  that  in  proceedings  for  the 
probate  of  a  nuncupative  will  a  citation  shall 
be  directed  to  the  widow  or  next  of  kin  that 
they  may  contest  the  will,  and  section  6083, 
declaring  that  in  all  cases  where  citations 
are  issued  in  probate  proceedings  they  shall 
be  served  at  least  10  days  "before  the  term 
at  which"  they  are  made  returnable,  a  cita- 
tion in  proceedings  for  the  probate  of  a  nun- 
cupative will  must  be  served  at  least  10  days 
before  the  time  set  for  the  hearing,  the  word 
"term"  in  the  statute  being  obsolete  by  rea- 
son of  the  abolition  of  statutory  terms,  and 
meaning  "Ume" ;  and  hence,  where  the  cita- 
tion was  not  only  not  served  but  was  made 
returnable  on  the  day  it  was  issued,  the 
court  had  no  Jurisdiction.    In  re  Sullivan's 


Estate,  62  Pac  297,  800,  40  Wasb.  202,  Ul 
Am.  St  Rep.  896. 

A  recognizance  to  a  police  court  unau- 
thorized to  sentence  the  prisoner  followed 
Pub.  St  c  212,  §  53,  relating  to  conditions 
of  recognizances,  without  distinguishing  be- 
tween cases  where  the  court  could  impose 
sentence  and  those  where  it  could  only  hold 
the  accused  for  trial  before  the  superior 
court  Held,  In  view  of  section  63,  providing 
that  an  action  on  a  recognizance  shall  not  be 
defeated  for  a  defect  of  form,  where  it  shows 
to  what  court  appearance  is  required,  and  the 
magistrate's  authority  to  take  it,  the  words 
inapplicable  to  the  case  should  be  rejected  as 
surplusage,  or  'term"  be  construed  to  mean 
"time,"  and  "sentence"  to  mean  **order,"  so 
as  to  compel  an  appearance  at  the  "time" 
expressed  therein  to  await  the  "order"  of 
the  police  court  Reed  v.  Police  Court  of 
LoweU,  52  N.  E.  633,  635,  172  Masa.  427  (cit- 
ing State  V.  Crowley,  60  Me.  103). 

TERM  OF  OFFICE 

See    Continuance    in    Office;     TCxisting 

Term  of  Office;  Unexpired  Term. 
His  term  of  office,  see  His. 

Ordinarily  the  word  or  words  "term"  or 
"term  of  office,"  when  used  in  reference  to  the 
tenure  of  office,  mean  a  fixed  and  definite 
period  of  time.  State  ex  rel.  Polk  v.  Galu- 
sha,  104  N.  W.  197,  201,  74  Neb.  188;  Gibbs 
V.  Morgan,  39  N.  J.  Eg.  126, 128. 

The  words  "term  of  office"  may  indicate 
the  statutory  period  for  which  an  officer  is 
elected ;  but  the  words  may  also  mean  a  peri- 
od shorter  than  that  for  which  the  particu- 
lar officer  was  elected,  as  his  "term  of  office" 
may  be  terminated  before  the  expiration  of 
the  statutory  period  by  impeachment,  resig- 
nation, or  death.  P.  L.  1906,  p.  76,  placing 
all  county  clerks  on  a  salary,  and  requiring 
payment  of  all  fees,  costs,  and  perquisites, 
etc.,  into  the  county  treasury,  declares  (sec- 
tion 5  [page  7SJ)  that  it  shall  take  effect  so 
far  as  respects  such  offices,  at  the  expiration 
of  the  terms  of  the  present  officers;  and 
Const  art  7,  §  2,  par.  6,  provides  that  county 
clerks  shall  be  elected  and  hold  office  for 
five  years.  Held,  that  the  '*term  of  office," 
in  section  5,  was  restricted  to  the  term  during 
which  the  then  present  clerk  was  entitled 
to  receive  compensation,  so  that,  respondent's 
predecessor  having  died  in  office  after  the  act 
took  effect,  but  before  the  expiration  of  hia 
term,  respondent,  on  being  appointed  to  fill 
the  vacancy,  b^an  a  new  term,  and  was 
therefore  entitled  to  a  salary  only.  Board 
of  Chosen  Freeholders  of  Atlantic  County  v. 
Lee,  70  Ati.  925,  926,  76  N.  J.  Law,  327. 

The  appointment  to  the  office  of  brigadier 
general  of  militia  is  governed  by  Const  1901, 
§  276,  providing  that  the  Governor  shall,  with 
the  advice  and  consent  of  the  Senate,  appoint 
all  general  officers,  whose  terms  of  office  shall 
be  four  years.    Held,  that  since  at  commoa 


TEKM  OF  OFFICE 


883 


TERM  OF  OFFICE 


law^  eren  when  the  ternof  of  an  office  has  been 
fixed  and  a  vacancy  happens,  the  term  does 
not  survive,  but  reverts  to  the  sovereign  to 
be  filled  again  for  the  full  term  prescribed  by 
law,  and  as  the  term  of  an  ofiice  is  simply 
a  definite  period  of  time,  the  provision  of  the 
Constitution  that  the  term  of  such  general 
officers  shall  be  four  years  applies  to  an  ap- 
pointment made  long  after  the  expiration  of 
the  term  of  the  first  brigadier  general,  and 
the  second  appointee  takes  for  a  period  of 
four  years.  Clark  y.  State  (Ala.)  59  South. 
259,  261. 

Laws  1905,  p.  221,  {  4,  provided  that  the 
salary  of  the  Adjutant  General  should  be  $2,- 
000  per  annum,  and  that  the  Governor  shall 
appoint  the  Adjutant  General,  who  shall  hold 
office  during  the  term  of  the  Governor,  and 
may  be  removed  by  him  at  his  pleasure. 
Laws  1909,  p.  674,  §  8  (Rev.  St.  1909,  §  8334), 
fixes  the  salary  of  the  Adjutant  General  at 
$2,500  per  annum.  Held,  that,  despite  Const 
art.  14,  §  8,  providing  that  the  compensation 
of  state  officers  shall  not  be  increased  during 
their  terms  of  office,  an  Adjutant  General  ap- 
pointed under  Laws  1905,  and  holding  over 
under  Laws  1909,  was  entitled  to  the  addi- 
tional compensation,  for  he  was  removable 
at  the  pleasure  of  the  Governor  and  hence 
had  no  *'term  of  office,"  for  a  term  of  office, 
as  well  as  any  term,  implies  the  existence  of 
a  definite  boundary.  State  ex  rel.  Rumbold 
V.  Gordon,  142  S.  W.  315,  316,  238  Mo.  168, 
Ann.  Cas.  1913A,  812. 

Laws  1901,  p.  197  (Ann.  .St.  1906,  §i  8145 
— 4  to  8145 — 8),  creating  the  office  of  factory 
inspector,  and  requiring  the  Governor  within 
a  specified  time  thereafter,  with  the  advice 
and  consent  of  the  Senate,  to  appoint  a 
factory  Inspector,  who  shall  hold  office  for 
four  years,  empowers  the  Governor  to  fix  the 
commencement  and  ending  of  the  term,  and, 
where  he  fixed  the  end  of  the  term,  the  ap- 
pointee's term  expired  on  that  date,  In  ab- 
sence of  other  provisions  continuing  the 
term ;  "term  of  office"  being  a  fixed  and  defi- 
nite period  of  time.  State  ex  inf.  Major  ex 
reL  Sikes  v.  Williams,  121  S.  W.  64,  66,  222 
Mo.  268,  17  Ann.  Cas.  1006. 

Const,  art  4,  |  26,  prohibiting  any  in- 
crease of  salary  of  a  state  officer  during  his 
term,  whether  the  expression  'Tiis  term  of 
office"  is  synonymous  with  his  incumbency  of 
the  office  under  a  particular  election  or  ap- 
pointment, or  is  synonymous  with  the  full 
term  of  the  office  created  by  article  7  for  jus- 
tices of  the  Supreme  Court,  is  not  so  free 
from  doubt  as  not  to  be  open  to  solution  by 
judicial  construction.  The  language  "his 
term  of  office,"  in  Const,  art.  4,  §  26,  may  be 
regarded  as  treating  the  term  of  office  of  the 
justice  of  the  Supreme  Court  created  by 
Const,  art  7,  or  any  particular  incumbency 
thereof,  whether  of  a  full  term  or  part  of  a 
term.  State  ex  rel.  Bashf  ord  v.  Frear,  120  N. 
W.  216,  217»  188  Wis.  536, 16  Ann.  Cas.  1019. 


The  phrase  "term  of  office,"  In  Const  art. 
1^1  I  9,  providing  that  compensation  of  any 
county,  city,  town,  or  municipal  officer  shall 
not  be  increased  after  his  election  or  during 
his  term  of  office,  etc.,  applies  only  to  officers 
who  have  a  fixed  and  definite  term,  and  does 
not  apply  to  appointive  officers,  who  hold  at 
the  pleasure  of  the  appointing  power,  and  the 
constitutional  inhibition  does  not  apply  to  the 
office  of  deputy  county  surveyor,  the  incum* 
bent  of  which  holds  under  an  appointment  of 
the  county  surveyor  at  his  pleasure.  Har- 
rold  V.  Bamum,  96  Pac.  104,  8  Cal.  App.  21. 

A  deputy,  appointed  by  an  officer  to  hold 
during  the  pleasure  of  such  principal,  does 
not  hold  for  a  term,  within  Const,  art.  23,  § 
10,  prohibiting  the  change  of  the  salary  of 
any  public  officer  after  his  election  or  ap- 
pointment or  during  his  "term  of  office,"  ex- 
cept by  a  law  enacted  before  such  election  or 
appointment.  Board  of  Com'rs  of  Muskopjee 
County  V.  Hart,  119  Pac.  132,  134,  29  OKI. 
693,  37  L.  R.  A.  (N.  S.)  388. 

Rev.  St  1898,  §  3290,  providing  that  a 
judge' may  settle  and  sign  a  bill  of  exceptions 
after  he  ceases  ta  be  judge,  is  not  in  violation 
of  Const  art  8,  §  5,  limiting  the  "term  of  of- 
fice" of  district  judges  to  four  years.  Larkin 
V.  Saltalr  BeaXih  Co.,  83  Pac.  686,  688,  30 
Utah,  86,  8  L.  R.  A.  (N.  S.)  982,  116  Am.  St 
Rep.  818,  8  Ann.  Cas.  977. 

"There  is  a  difference  between  the  'right 
of  incumbency*  and  the  *term  of  office.'  If 
one  who  is  in  pffice  becomes  ineligible  to  hold 
it  longer — as  that  he  moves  out  of  the  dis- 
trict— ^his  term  of  office  does  not  thereby  ex- 
pire, although  his  right  of  incumbency  ceases. 
His  successor  is  elected  or  appointed  to  fill 
out  his  unexpired  term."  And  one  continu- 
ing to  exercise  the  functions  of  notary  public 
after  his  appointment  and  qualification  as 
postmaster  is  not  guilty  of  violation  of  the 
statute  making  it  a  misdemeanor  to  hold  and 
pretend  to  exercise  an  office  after  his  term 
has  constitutionally  or  legally  expired. 
Palmer  v.  Commonwealth,  92  S.  W.  588,  589, 
122  Ky.  693. 

Const  art.  6,  §  25,  declaring  that  the 
compensation  of  judges  of  the  superior  and 
circuit  courts  In  Cook  county  shall  not  be 
changed  during  their  continuance  in  office, 
refers  to  the  "term  of  office,"  and  not  to  the 
individual,  so  that  Laws  1901,  p.  207,  provid- 
ing that  judges  of  the  circuit  and  superior 
courts  of  Cook  county  hereafter  to  be  elected 
shall  receive  ^10,000  per  year,  instead  of  $7,- 
000,  does  not  entitle  a  judge,  elected  after  the 
passage  of  the  act  to  complete  the  unexpired 
term  of  a  judge  elected  before  the  passage  of 
the  act,  to  receive  a  salary  of  $10,000,  Fore- 
man V.  People  ex  rel.  McEwen,  71  N.  E.  35, 
37,  209  111.  567. 

Under  Const  I  161,  which  prohibits 
change  of  a  county  officer's  salary  during  "his 
term  of  office,"  one  appointed  county  Jailer 
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for  the  unexpired  part  of  a  four-year  term, 
which  commenced  In  1910  before  the  taking 
effect  of  Laws  1910,  c.  61,  Is  not  entitled  to 
the  Increased  compensation  provided  by  that 
act,  though  appointed  after  it  took  effect 
Bosworth  ▼.  EUlson,  147  S.  W.  400,  402,  148 
Ky.  70a 

TEHM  OF  RECORD 

By  the  act  of  1862,  Incorporated  Into  Re- 
vision 1871,  c.  78,  §  6,  the  county  commission- 
ers for  .Cumberland  were  required  to  hold 
'^annual  sessions''  on  the  first  Tuesdays  of 
January  and  June.  By  the  act  of  1883  (Rev. 
St  c.  78,  §  6)  they  are  required  to  hold  "an- 
nual sessions,"  viz.,  "terms  of  record,"  on 
the  first  Tuesdays  of  January  and  June,  and 
regular  sessions  on  the  first  Tuesdays  of  each 
month ;  that  is,  terms  of  record  twice  yearly, 
with  sessions  thereof  monthly,  to  be  held 
regularly  on  the  first  Tuesday  of  each  month. 
In  certiorari  to  quash  their  proceedings  be- 
cause they  did  not  file  their  report  for  the 
location  of  a  way  at  their  next  regular  ses- 
sion after  the  hearing,  it  was  held  that  the 
"regular  sessions"  were  but  statute  adjourn- 
ments of  the  preceding  term  of  record,  and 
that  such  report,  should  be  filed  at  the  next 
record  term.  The  words  "terms  of  record," 
in  the  act  of  1883,  have  the  same  significance 
and  are  synonymous  with  the  words  "regular 
session,"  in  chapter  78,  i  6,  of  the  Revisions 
of  1871  and  1883,  and  these  latter  words  in 
chapter  78,  §  6,  of  the  Revision  of  1883,  were 
inaptly  used  in  contrast  with  the  former. 
State  ex  reL  Inhabitants  of  Harpswell  y.' 
Cumberland  Ca  Comers,  2  Atl.  880,  881,  78 
Me.  100. 


Bee  Easy  Terms;  On  Reasonable  Terms; 
Regular  Terms. 

On  a  wlfe*s  motion  to  open  a  default 
judgment  against  her  in  an  action  for  divorce 
for  adultery,  on  the  ground  that  the  summons 
and  complaint  had  not  been  served  on  her, 
the  court  found  that  service  had  been  made, 
but  opened  the  default  on  condition  of  pay- 
ment of  costs  and  disbursements  to  date  and 
motion  costs.  Held,  that  the  condition  was 
not  within  the  discretion  given  the  court 
by  Code  Civ.  Proc.  I  724,  to  relieve  from  de- 
fault judgments  on  "such  terms  as  Justice  re- 
quires" ;  it  being  a  mere  sham  to  give  her  a 
right  to  defend  her  honor  only  on  condition 
of  a  payment  she  was  unable  to  make,  and 
she  being  lawfully  dei)endent  on  the  plain- 
tiff for  support  Fox  v.  Fox,  127  N.  Y.  Supp. 
989,  991,  143  App.  Div.  483. 

A  resolution  adopted  by  a  dty  council 
pending  a  dispute  with  a  street  railroad  com- 
pany as  to  its  franchise  rights  with  respect 
to  fares,  etc.,  on  certain  streets,  which  per- 
mitted the  company  to  continue  operations 
from  time  to  time  "upon  the  same  terms  and 
conditions  now  prevailing  in  the  dty,  wheth- 
er doe  to  contract  agreement  or  not»"  though 


f  made  when  Che  dty  knew  that  the  company 
was  oollectlttg  extra  fbres  on  certain  lines 
whidi  were  without  the  dty  limitB  when  the 
franchises  for  such  lines,  whldi  authorized 
extra  fares,  were  granted,  did  .not  recognize 
the  company's  right  to  charge  extra  fares 
on  such  lines;  the  word  "prevailing"  having 
no  technical  meaning  and  as  used  signif^g 
that  which  is  common,  in  operation,  or  preva- 
lent, while  the  words  "terms"  and  "condi- 
tions" mean  the  pro];)osltions  and  Umltationfl 
which  comprise  the  agreement  and  govern  the 
parties,  defining  their  obligations,  and,  as  ap- 
plied to  an  ordinance  giving  a  franchise, 
signifying  the  boundary,  limit  or  extent  of 
the  grant  City  of  Detroit  y.  Detroit  United 
Ry.,  139  N.  W.  56,  69, 173  Mich.  314. 

Rem.  &  Bal.  Code,  If  8809,  8813,  8823, 
8884,  authorizing  the  registration  of  land 
title  on  application  to  the  superior  court,  and 
providing  that  the  court  finding  that  the  ap- 
plicant has  not  proper  title  shall  dismiss  the 
i^pplication,  and  declaring  that  the  applicant 
may  dismiss  his  application  at  any  time  be- 
fore final  decree  on  terms,  limits  the  jurisdic- 
tion of  the  superior  court  and  reserves  to  an 
applicant  the  absolute  right  to  dismissal  on 
terms  before  final  decree,  and  an  applicant 
may  complain  of  the  denial  of  absolute  dis- 
missal, though  not  prejudiced  thereby;  the 
word  "terms"  meaning  such  penalty  as  the 
court  may  impose,  so  as  to  save  the  opposing 
party  harmless  from  loss,  and  which  can  be 
satisfied  by  the  payment  of  a  fixed  sum  of 
money.  Krutz  v.  Dodge,  119  Pac.  188,  189, 
66  Wash.  178,  Aim.  Cas.  19130,  869. 

Acts  1882,  No.  36  (Y.  S.  3902-3904  [P.  S. 
4486-4488]),  requiring  railroads  to  give  all 
persons  "reasonable  and  equal  terms  *  *  * 
facilities  and  accommodations"  for  the  trans- 
portation of  freight,  etc.,  must  be  construed 
in  the  light  of  Acts  1882,  No.  37  (V.  S.  3b96K 
authorizing  a  railroad  corporation  to  estab- 
lish rates,  etc.,  and,  when  so  done,  it  requires 
a  railroad  corporation  to  make  rates  reason- 
able and  equal  as  required  by  the  common 
law,  and  it  is  but  declaratory  of  the  common 
law  defining  the  rights  and  obligations  of  car- 
riers ;  the  words  "facilities  and  accommoda- 
tions" relating  to  the  inddents  of  transporta- 
tion, the  word;  'lerms"  si^ifying  rates. 
State  V.  Central  Vermont  R.  Co.,  71  AtL  194, 
196,  81  Vt  403,  130  Am.  St  Rep.  1005. 

The  use  of  the  word  "terms"  in  an  affi- 
davit accompanying  a  plea  to  set  aside  an  of- 
fice Judgment,  instead  of  the  statutory  word 
"demand,"  does  not  vitiate  the  affidavit;  it 
being  dear  that  it  was  used  as  the  equivalent 
of  "demand,"  although  in  doing  so  the  affiant 
misused  the  word.  Ceranto  v.  TrimboU,  60 
S.  B,  138,  139,  63  W.  Va.  34a 

Where  an  oil  and  gas  lease,  which  In  its 
beginning  purported  to  be  an  absolute  grant 
of  all  the  oil  and  gas  in  the  land*  further 
provided  that  the  grant  was  made  on  the 
terms  which  thereafter  followed,  the  word 
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"terms"  was  broad  enough  to  make  tlM 
provisions  which  followed  the  consideration 
or  conditions  of  the  lease.  Logansport  & 
Wabash  VaUey  Gas  Co.  v.  Null,  76  N.  B.  126, 
126,  36  Ind.  App.  503. 

Pol.  Code  1895,  §  345,  declaring  that  an 
advertisement  for  bids  by  a  county  shall 
embrace  such  specifications  as  will  enable  the 
public  to  know  the  character  of  the  work  and 
the  ''terms"  and  time  of  payment,  does  not 
require  an  advertisement  for  bids  for  ft  court- 
house, under  section  344,  to  state  the  exact 
or  approximate  price  at  which  the  contract 
will  be  let  Pllcher  y.  English,  66  S.  B.  168, 
166,  188  Ga.  496. 

Inasmuch  as  Sess.  Laws  1903,  p.  73,  c.  59, 
provides,  in  relation  to  sales  of  laud  acquired 
by  a  county  pursuant  to  tax  foreclosure  pro- 
ceedings, that  the  county  commissioners  may 
fix  "the  terms"  upon  which  the  sale  shall  be 
made,  and  that  the  sale  must  be  made  for 
cash,  the  board  of  county  commissioners  are 
authorized  to  require  the  sale  to  be  made 
subject  to  confirmation  by  the  board.  Phil- 
Ups  V.  Welts,  82  Pac.  737,  738,  40  Wash.  501 
(citing  State  ex  rel.  MacKay  ▼.  Phillips,  79 
Pac.  318,  86  Wash.  651). 

TBBMS  AND  CONDITIONS 

The  words  "terins  and  conditions"  in 
the  provision  of  an  order  for  goods,  Just 
above  the  buyer's  signature,  that  **no  terms 
or  conditions  are  recognized  except  those 
expressed  in  this  order,"  do  not  so  certainly 
include  warranties  as  to  exclude  parol  evi- 
dence of  express  warranties  of  quality.  Eu- 
reka Elastic  Paint  Ck>.  v.  Bennett-Hedgpeth 
Co.,  67  S.  E.  738,  739,  85  S.  C.  486. 

TERMS    AND    CONDITIONS,     RIGHTS 
AND  PRIVHiEGES 

Ordinarily,  in  the  use  of  legal  phrase- 
ology, the  phrase  "terms  and  conditions, 
rights  and  privileges,*'  is  not  employed  to 
convey  power  over  or  relating  to  the  time  or 
period  through  which  the  tenure  dealt  with 
by  the  acts  is  intended  to  run,  but  conveys 
power  over  or  relates  to  the  means,  the 
methods,  and  the  incidents  connected  with 
the  exercise  of  such  tenure.  Such  plainly 
was  meant  to  be  the  signification  of  the 
phrase  as  used  in  the  acts  of  1859,  1861,  and 
1865,  relating  to  the  incorporation  of  the 
Chicago  city  railways,  and  granting  rights 
thereto  In  the  streets  of  the  city,  and  pro- 
vldlng  that  the  railways  shall  be  constructed, 
furnished,  and  operated  in  such  manner  and 
on  such  terms  and  conditions  and  on  such 
rights  and  privileges  as  the  common  council 
by  contract  may  prescribe.  Covin  v.  City 
of  Chicago,  132  Fed.  848,  855. 

TERMINAL 

A  carrier  adonjted  demurrage  rules  for 
coal  cars  at  a  tern£ial  at  which  it  maintain- 
ed two  yards  for  cars  until  called  for.    The 


ytzds  were  about  four  miles  apart,  and  one 
yard  was  a  mile  and  a  half  from  dumping 
piers.  The  average  time  to  take  a  car  out 
of  the  yards  and  place  it  on  the  piers  to 
unload  was  from  30  minutes  to  an  hour. 
Both  yards  were  used  as  the  terminal  point, 
and  cars  placed  in  either  yard  could  be  re- 
leased when  ordered  by  the  shipper,  and 
there  was  no  evidence  that,  if  the  cars  had 
been  brought  to  the  yard  nearest  to  the 
dumping  piers  instead  of  to  the  other  yard, 
the  detention  of  the  cars  would  have  been 
less  than  it  was.  Held  to  Justify  a  finding 
that  both  yards  were  a  part  of  the  "termi- 
nal," within  the  demurrage  rules.  Pennsyl- 
vania R.  Co.  ▼.  Marshall,  182  N.  T.  Supp.  41, 
43, 147  App.  X>iv.  806. 

TERMINAI.  CHARGB 

Demurrase 

Demurrage  charged  for  the  detention  of 
cars  in  loading  or  unloading  is  a  ^'terminal 
charge,**  required  to  be  shown  by  the  sched- 
ules of  rates  filed  and  published  by  an  inter- 
state railroad  company  by  the  terms  of  the 
interstate  commerce  act  Lehigh  Valley  R 
Oa  V.  United  States,  188  Fed.  879,  885,  110 
0.  C.  A.  513 ;  United  States  v.  Philadelphia 
&  R.  Ry.  Co.,  184  Fed.  543. 

TERUXNAIi  COMPANY 

As  common  carrier,  see  Common  Carrier. 

Since  there  is  no  distinct  statutory  pro- 
vision in  this  state  for  the  incorporation  of 
a  ''terminal  company,*'  such  a  company  must 
be  organized  under  the  general  railroad  law, 
and  while  a  company  incorporated  for  the 
purpose  of  building  a  terminal  or  other  short 
line  of  railroad  for  commercial  purposes 
should  describe  itself  in  its  name,  it  does 
not  follow  that  it  is  any  the^less  a  railroad 
company,  though  it  may  select  the  name 
"Terminal  Company.**  Bridwell  v.  Gate  City 
Terminal  Co.,  56  S.  E.  624,  626,  127  Ga.  520, 
10  U  R.  A.  (N.  S.)  909. 

TERMINAIi  FACrLITT 

A  track  which  branches  off  entirely  from 
the  existing  line  of  a  railroad  to  a  distant 
objective  point  of  connection  with  private 
tracks  of  a  cotton  compress  company  having 
no  track  connection  with  a  river  is  not  a 
''terminal  facility,**  or  a  turnout  or  switch, 
within  the  meaning  of  Acts  Tenn.  1903,  c. 
216,  authorizing  the  construction  of  such 
tracks.  City  of  Memphis  v.  St  Louis  &  S.  F. 
R.  Co.,  183  Fed.  529,  539,  106  0.  a  A.  75. 

TERMINAI.  POINT 

By  the  "terminal  point**  of  a  railroad  is 
not  meant  the  depot  as  located  but  the  ter- 
minus as  fixed  at  a  city  or  town,  and  where 
a  railroad  charter  fixed  its  terminus  at  a  city, 
the  railroad,  having  authority  to  abandon  one 
depot  site  in  the  city  for  another,  had  author- 
ity to  condemn  land  for  a  new  site ;  such  act 
not  being  a  change  of  its  terminus.    Chicago 
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&  N.  W.  R.  Ck).  V.  Chicago  Mechanics'  Insti- 
tute, 87  N.  E.  933,  937,  239  lU.  197. 

Under  St.  §  1790,  making  it  the  duty  of 
railroad  companies  and  of  owners  of  lands 
adjoining  the  right  of  way  to  construct  and 
maintain  a  good  and  lawful  fence  to  the 
extent  of  one-half  each  along  the  division  line 
of  the  right  of  way  and  the  land  of  adjoining 
owners,  and  section  1793,  providing  that  all 
corporations  and  persons  owning  or  operat- 
ing railroads  "as  aforesaid  shall  erect  and 
maintain  cattle  guards  at  all  terminal  points 
of  fences  constructed  along  their  lines,  ex- 
cept at  points  where  such  lines  are  not  re- 
quired to  be  fenced  at  both  sides,  and  at 
public  crossings,"  the  "terminal  points"  at 
which  cattle  guards  are  required  to  be  con- 
structed are  points  where  Uie  parallel  fenc^ 
ing  for  any  reason  stops  and  not  points  at 
which  the  road  enters  and  leaves  a  farm. 
McKee  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co/s 
Receiver,  43  S.  W.  241,  102  Ky.  253. 

TERMINATE—TERMINATION 

See  Final 'Termination. 

Gontraot 

Good  cause  for,  see  Good  Cause. 

I«ease 

The  taking  of  leased  property  in  fee  by 
eminent  domain  is  a  "termination  of  the 
lease,"  within  Rev.  Laws,  c.  181,  §  1,  provid- 
ing that,  when  the  lessee  holds  possession 
without  right  after  the  termination  of  the 
lease  by  notice  to  quit  or  otherwise,  the  per- 
son entitled  thereto  may  recover  possession 
by  summary  proceedings.  City  of  Boston  v. 
Talbot,  91  N.  E.  1014, 1017,  206  Mass.  82. 

Rev.  St.  1895,  art.  2519,  making  one  who 
willfully  and  without  force  holds  over  any 
tenement  after  the  "termination"  of  the 
time  for  which  it  was  let  to  him,  or  the  per- 
son under  whom  he  claims,  after  demand 
for  possession  thereof,  guilty  of  forcible  de- 
tainer, applies  to  all  cases  where  the  land- 
lord seeks  to  recover  possession  from  the 
tenant,  or  one  holding  und^  him,  on  the 
ground  that  the  lease  has  teAnated,  wheth- 
er by  expiration  of  the  term^  by  the  termi- 
nation of  the  lease  under  any  contingency  on 
the  occurrence  of  which  it  is  expressly  pro- 
vided in  the  contract  that  it  shall  terminate, 
and  its  termination  by  breach  of  covenant  not 
to  sublet  without  consent  does  not  oust  the 
jurisdiction  of  the  Justice's  court,  on  the 
ground  that  the  fact  of  the  breach  and  the 
right  of  re-entry  therefor  should  be  tried  in 
the  district  court.  Waltlier  v.  Anderson,  114 
S.  W.  414,  417,  52  Tex.  Civ.  App.  360 

Profleontion  or  suit 

It  may  be  said  that  a  prosecution  may  be 
regarded  as  "terminated"  when  it  has  been 
disposed  of  in  such  a  manner  that  It  cannot 
be  revived,  so  that  the  prosecutor,  if  he  in- 
tends to  proceed  further,  must  institute  pro- 


ceedings de  novo.    Hurgren  y.  Union  Mut. 
Life  Ins.  Co.,  75  Pac  168,  169.  141  Cal.  585. 

The  dismissal  of  a  criminal  prosecution 
with  costs  against  the  prosecutor  on  his  fail- 
ure to  produce  evidence  In  support  of  the 
charge  is  such  a  "termination"  of  the  prose- 
cution as  will  enable  the  accused  to  sue  for 
malicious  prosecution.  Graves  v.  Scott,  51 
S.  E.  821,  823,  824,  104  Va.  372,  2  L.  R.  A. 
(N.  S.)  927,  113  Am.  St  Rep.  1043,  7  Ann. 
Cas.  480. 

TERMINATING  SOCIETY 

A  "terminating  society"  is  one  which 
ceases  to  exist  when  the  shares  of  stock  have 
attained  to  the  value  of  the  sum  fixed  by  the 
articles  of  the  association.  Cunningham  v. 
Mutual  Loan  &  Building  Ass'n  of  City  of 
Passaic,  62  Atl.  307,  308,  72  N.  J.  Law,  175. 

TERMINUS 

Change  of  terminus,  see  Change. 

TERRITORIAL  LIMITS 

In  the  Constitution  dividing  the  state  in- 
to counties  and  magisterial  districts,  cities, 
and  towns,  and  fixing  the  "territorial  limits" 
of  each,  malcing  them  distinct  and  separate 
from  each  other  for  the  purpose  of  taxation, 
the  words  "territorial  limits"  mean  the  ac- 
tual boundaries  of  each  of  such  subdivisions 
as  the  same  are  fixed  by  law.  Robinson  v. 
aty  of  Norfolk,  60  S.  B.  762,  763,  108  Va.  li 
15  L.  R.  A.  (N.  S.)  294,  128  Am.  St.  Rep.  934. 

TERRITORIAL  SUBDIVISION 

County  as,  see  County. 

TERRITORY 

See  Best  Interests  of  Territory;  Con- 
tiguous Territory;  Debt  Acemlng  to 
Territory;  Defined  Territory;  Inhab- 
ited Territory ;  Local  Option  Territory : 
Organized  Territory;  Wild-Cat  Terri- 
tory. 

A  "territory"  of  the  United  States  Is  a 
portion  of  the  country  not  included  within  the 
limits  of  any  state  and  not  yet  admitted  as 
a  state  Into  the  Union,  but  organissed  under 
the  laws  of  Congress,  with  a  separate  Legis- 
lature under  a  territorial  Governor  and  other 
ofticors  appointed  by  the  President  and  Sen- 
ate of  the  United  States.  Porto  Rico  is  a  **ter- 
ritory,"  within  the  meaning  of  the  provision 
of  Rev.  St  U.  S.  §  5278  (U.  S.  Comp.  St.  1901, 
p.  3597),  authorizing  the  executive  authority 
of  any  state  or  territory  to  make  requisltioQ 
for  the  extradition  of  fugitive  criminals. 
People  of  State  of  New  York  ex  rel.  Kopel  v. 
Bingham,  81  N.  E.  773, 189  N.  T.  124,  affirmed 
29  Sup.  Ct  190,  191,  211  U.  S.  468,  53  L.  Ed. 
286.  See,  also,  In  re  Kopel,  148  Fed.  506,  507 
(citing  De  Uma  ▼.  Bldwell,  21  Sup.  Ct  743. 
182  U.  a  1,  45  L.  Ed.  1041;   In  re  Lane,  10 
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Sup.  Ot  760,  135  U.  S.  447,  34  I/.  Ed.  219 ;  Ex 
parte  Morgan,  20  Fed.  298,  300). 

Alaska  Is  a  "territory"  of  the  United 
States  within  the  meaning  of  the  act  of  June 
29,  1906  (34  Stat  584,  c.  3591,  U.  S.  Comp. 
St  Supp.  1909,  p.  1150),  extending  the  provi- 
sions of  the  interstate  commerce  act  to  car- 
riers engaged  in  the  transportation  of  pas- 
sengers or  prot>erty  from  one  state  or  terri- 
tory of  the  United  States  to  any  other  state 
or  territory,  or  from  one  place  in  a  territory 
to  another  place  in  the  same  territory.  In- 
terstate Commerce  Commission  v.  United 
States  ex  rel.  Humbolt  S.  S.  Co.,  32  Snp.  Ct 
556,  558,  224  U.  S.  474,  56  L.  Ed.  849 ;  United 
States  V.  Interstate  Commerce  Commission, 
37  App.  D.  C.  266. 

A  "territory"  of  the  United  States  is  not 
a  sovereignty,  and  such  legislative  powers 
as  it  may  possess  are  delegated  ones,  granted 
or  withheld  at  the  will  of  Congress.  Terri- 
tory V.  Alexander,  89  Pac.  614,  515,  11  Ariz. 
172. 

A»  state 

See  State. 

TEST 

See  Bursting  Test;   Bugas  Test;   Ham- 
mer Test;   Water  Absorption  Test 

TEST  ACdsPTED 

Plaintiff  contracted  to  sell  all  the  prunes 
on  his  trees,  estimated  at  35  tons,  more  or 
less,  the  contract  reciting:  **For  prunes  run- 
ning' orchard  run  (60  to  the  pound)  when 
dried,  $95  per  ton  (with  variations  of  $1.00 
per  point  up  or  down).  All  prunes  to  be  good 
merchantable  quality.  Test  accepted  at  53." 
The  words  in  parentheses  were  erased  when 
the  contract  was  executed.  Held,  that  by  the 
words  "orchard  run"  was  meant  all  the 
prunes  in  the  orchard,  without  reference  to 
size  in  grading,  and  the  phrase  "Test  accept- 
ed at  53"  meant  that  the  prunes  had  been 
te.sted  and  accepted,  and  that  the  result  was 
53 'to  the  pound,  and  did  not  mean  that  de- 
fendant should  be  liable  only  for  such  prunes 
as  conformed  to  the  test.  Ross  v.  Frank,  108 
Pac.  1025,  13  Cal.  App.  88. 

TESTAMENT 

An  instrument  from  a  husband  to  his 
wife,  containing  apt  words  of  conveyance  and 
directing  her  to  hold  the  property  on  certain 
trusts  for  the  grantor,  the  trustee,  and  the 
grantor's  children,  and  reserving  a  right  to 
direct  conveyances  by  the  trustee  to  others 
and  a  power  to  revoke  the  entire  instrument, 
was  a  "deed"  and  not  a  "testament."  "To 
determine  the  character  of  an  instrument,  as 
to  its  being  a  will  or  a  *deed,'  it  is  necessary 
to  ascertain  the  intention  of  the  maker  from 
the  whole  instrument,  read  in  the  light  of 
surrounding  circumstances.  If  the  intention 
at  the  time  of  the  execution  of  the  instrument 


was  to  convey  a  present  estate,  though  the 
disposition  be  postponed  until  after  his 
deaths  it  is  a  *deed* ;  but  If  the  intention  was 
that  it  should  not  convey  any  vested  right 
or  interest,  but  should  be  revocable  during 
his  life,  it  is  a  will."  Cribbs  v.  .Walker,  85 
S.  W.  244,  245,  74  Ark.  104  (quoting  and 
adopting  definition  in  Bunch  y.  Nicks,  7  S. 
W.  563,  50  Ark.  367). 

TESTABfENTART 

See  Letters  Testamentary. 

The  term  "testamentary"  does  not  in- 
clude every  provision  by  which  a  person  may 
in  his  lifetime  direct  or  control  the  disposi- 
tion which  may  be  made  of  his  property  or 
his  estate  after  his  death.  A  valid  testa- 
mentary provision  is  a  provision  made  by 
will,  duly  executed  in  substantial  conformity 
to  law.  It  speaks  from  the  death  of  the  tes- 
tator, and  not  earlier,  and  until  that  time 
the  title,  legal  or  equitable,  remains  unchang- 
ed in  the  testator,  and  he  may  sell,  convey, 
an^  dispose  of  the  same  as  fully  and  com- 
pletely as  if  no  will  had  ever  been  made  by 
him.  No  right,  title,  or  interest  of  any  kind 
in  the  thing  bequeathed  passes  to  the  devisee 
or  legatee  untU  the  death  of  the  testator,  and 
not  then  if  it  appears  that  he  has  disposed 
of  the  devise  or  bequest  during  his  lifetime. 
But  the  disposition  of  property  after  the 
death  of  the  owner,  the  uses  it  shall  be  devot- 
ed to,  and  the  designation  of  the  persons  who 
shall  then  come  into  its  beneficial  use  and  en- 
joyment, is  often  effectually  accomplished  oth- 
erwise than  by  will.  For  example,  the  owner 
of  real  estate  may  without  any  valuable 
consideration  make  and  execute  an  ordinary 
deed  of  conveyance  to  a  designated  grantee, 
and  deposit  the  same  in  the  hands  of  a  third 
person,  to  be  delivered  to  the  grantee  only 
upon  the  death  of  the  grantor,  and  such  con- 
veyance is  held  to  be  operative,  even  though 
made  without  knowledge  or  express  consent 
or  acceptance  of  the  grantee.  Lewis  v.  Cur- 
nutt,  106  N.  W.  914,  916,  130  Iowa,  423. 

TESTAMENTABT  CAPACITY 

See,  also,  Mental  Capacity;   Sound  Mind 
and  Memory. 

"Testamentary  capacity"  means  sufiScient 
mind  to  know  the  extent  and  value  of  testa- 
tor's property,  the  number  and  names  of  the 
persons  who  are  the  natural  objects  of  his 
bounty,  their  deserts  with  reference  to  their 
conduct  and  treatment  toward  him,  their 
capacity  and  necessity,  and  that  he  shall  have 
suflicient  memory  to  retain  all  such  facts  in 
his  mind  long  enough  to  have  his  will  prepar- 
ed and  executed.  Lehman  v.  Lindenmeyer, 
ll)9  Pac.  956,  958,  48  Colo.  305;  Hoff- 
bauer  v.  Morgan,  88  N.  E.  337,  338,  172  Ind. 
273  (citing  Wait  v.  Westfall,  68  N.  E.  271,  ICl 
Ind.  648,  662 ;  Teegarden  v.  Lewis,  40  N.  E. 
1047.  345  Ind.  98,  101;  Id.,  44  N.  E.  9,  14.5 
Ind.  98;  Burkhart  v.  Gladish,  24  N.  K.  118, 
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128  Ind.  837 ;  Cline  ▼.  Lindsey,  11  N.  E«  441, 
110  Ind.  837). 

To  constitute  'testamentary  capacity*'  a 
testator  need  not  possess  sufficient  mind  and 
memory  to  know  the  exact  extent  and  value 
of  his  property.  Friedersdorf  v.  Lacy,  90  N. 
E.  766,  768,  173  Ind.  429. 

One  making  a  will,  who  has  sufficient 
mind  to  know  and  understand  the  business 
in  which  he  is  engaged,  who  has  sufficient 
mental  capacity  to  know  and  understand  the 
extent  and  value  of  his  estate,  the  number 
and  names  of  the  persons  who  would  natu- 
rally be  supposed  to  be  the  objects  of  his 
bounty,  their  deserts  with- reference  to  their 
conduct  and  treatment  toward  him,  and  who 
can  keep  these  things  in  his  mind  long  enough 
to  have  his  will  prepared  and  executed,  has 
"testamentary  capacity."  Terry  v.  Daven- 
port, 83  K.  E.  636,  639,  170  Ind.  74. 

In  order  to  constitute  "testamentary  ca- 
pacity,*' it  is  necessary  that  testator  at  the 
time  of  signing  the  will  be  capable  of  knowing 
what  his  property  is  and  who  are  the  natural 
objects  of  his  bounty,  and  be  able  to  under- 
stand the  natural  consequences  and  the  effect 
of  executing  the  will ;  but  it  is  not  necessary 
that  he  should  have  'sufficient  capacity  to 
hold  all  those  things  in  his  mind  at  the  same 
time,  though  the  absence  of  either  element 
will  render  him  incompetent  Norton  v. 
Clark,  97  N.  B.  1079,  1083.  253  111.  657.  See. 
also.  Dowie  v.  Sutton,  81  N.  E.  895,  401,  221 
in.  183,  118  Am.  St  Rep.  266. 

In  order  to  have  "testamentary  capac- 
ity," testator  must  have  sufficient  mind  and 
memory  to  intelligently  understand  the  na- 
ture of  the  business  in  which  he  is  employed, 
and  the  extent  of  the  property  constituting 
his  estate  and  which  he  intends  to  dispose  of, 
and  to  recollect  the  objects  of  his  bounty. 
HarUey  v.  Lord,  80  Pac.  433,  434,  38  Wash. 
221. 

A  person  has  "testamentary  capacity" 
who  understands  the  nature  of  a  testament  or 
will,  viz.,  that  it  is  a  disposition  of  property 
to  take  effect  after  death,  and  who  is  capable 
of  remembering  generally  the  property  sub- 
ject to  his  disposition  and  the  persons  relat- 
ed to  him  by  the  ties  of  blood  and  of  affection, 
and  also  of  conceiving,  and  expressing  by 
words,  written  or  spoken,  or  by  signs,  or  by 
both,  any  intelligible  scheme  of  disposition. 
If  the  testator  has  sufficient  intellect  to 
enable  him  to  have  a  decided  and  rational  de- 
sire as  to  the  disposition  of  his  property, 
this  will  suffice.  Slaughter  v.  Heath.  57  S. 
E.  69.  71,  127  Ga.  747,  27  L.  R.  A.  (N.  S.)  1 
(quoting  and  adopting  the  definition  of  Page 
on  Wills,  pp.  108-111,  §  94  et  seq.);  Wynne 
v.  Harrell,  66  S.  E.  921,  133  Ga.  616  (quoting 
and  adopting  definition  in  Slaughter  v.  Heath. 
57  S.  Bw  69,  127  Ga.  747,  27  L.  R.  A.  [N. 
SJ  1). 

The  court,  in  a  will  contest,  having 
charged  av.  Code  1895,  U  3267,  3268,  defining 


the  capacity  essential  to  make  a  will,  and 
that,  if  testator  had  intellect  sufficient  to 
enable  a  party  to  have  a  rational  desire  as  to 
the  disposition  of  his  property,  his  desire 
must  be  decided  in  distinction  ^rom  the  rav- 
ings of  a  madman,  the  silly  pratings  of  an 
idiot,  childish  whims  of  imbecility,  or  the 
excited  vagaries  of  a  drunkard,  and  if  he  had 
sufficient  mental  ability  to  know  that  he 
owned  his  property,  and  had  a  decided  opin- 
ion as  to  what,  disposition  he  wished  to  make 
of  it,  and  did  make  that  disposition  of  it, 
then  he  had  'testamentary  capacity,"  a  fur- 
ther instruction  that,  whether  testator  was 
wise  or  unwise,  if  he  was  not  totally  depriv- 
ed of  reason,  so  as  to  render  him  mentally 
unfit  to  make  such  a  disposition  of  his  prop- 
erty as  to  know  what  he  was  doing,  he  had 
capacity,  was  not  error.  Wynne  v.  Harrell* 
66  S.  E.  921,  133  Ga.  616. 

'*It  is  as  necessary,  in  order  to  have  'tes- 
tamentary capacity,'  for  one  to  have  such 
sensibilities  as  will  enable  him  to  know  the 
obligations  he  owes  to  the  natural  objects  of 
his  bounty,  as  it  is  for  him  to  have  the  capac- 
ity to  know  the  nature  and  value  of  his  es- 
tate, and  a  fixed  purpose  to  dispose  of  it" 
McDonald's  Ex'rs  et  aL  v.  McDonald,  85 
S.  W.  1084,  1085,  120  Ky.  211,  117  Am.  St 
Rep.  579  (citing  Murphy's  Ex'r  v.  Murphy 
[Ky.]  66  S.  W.  165;  Wise  v.  Foote,  81  Ky. 
10;  Woodford  ▼•  Buckner,  63  S.  W.  617, 
111  Ky.  241). 

One  to  possess  "testamentary  capacity" 
must  understand  the  ordinary  affairs  of 
life,  the  value  and  extent  of  bis  property, 
the  number  and  names  of  the  persons  who 
are  the  natural  objects  of  his  bounty,  their 
deserts  with  reference  to  their  conduct  and 
treatment  of  him,  their  capacity  and  neces- 
sities.  Turner  v.  Anderson,  139  S.  W.  180. 
186,  236  Mo.  523.  See.  also,  Hughes  v.  Rad- 
er.  82  S.  W.  32.  52,  183  Mo.  630  (quoting  and 
adopting  the  definition  in  Sehr  v.  Lindemann, 
54  S.  W.537.  153  Mo.  276);  Knapp  v.  St  Louis 
Trust  Co.,  98  S.  W.  70,  77,  199  Mo.  640  (quot- 
ing Brinkman  v.  Rueggealck,  71  Mo.  558: 
Farmer  v.  Farmer,  81  S.  W.  926. 129  Mo.  630: 
Hamon  v.  Hamon,  79  S.  W.  422, 180  Mo.  686). 

A  person  has  "testamentary  capacity^ 
who  is  capable  of  comprehending  all  his  prop- 
erty and  all  the  persons  who  reasonably  come 
within  the  range  of  his  bounty,  and  who  has 
sufficient  intelligence  to  understand  his  ordi- 
nary business  and  to  know  what  disposition 
he  is  making  of  his  property.  Holton  v.  Coch- 
ran, 106  S.  W.  1035,  1064,  208  Ma  314; 
Luebbert  v.  Brockmeyer,  138  S.  W.  92,  96, 168 
Ma  App.  196. 

The  test  of  'testamentary  capacity"  is 
that  testator  have  capacity  to  retain  In  mem- 
ory, without  prompting,  the  extent  and  con- 
dition of  his  property,  and  comprehend  to 
whom  he  is  giving  it,  and  be  capable  of  ap- 
preciating the  deserts  and  relations  to  him  of 
others,  whom  he  excludes  as  beneficiaries; 
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the  test  relating,  not  to  tlie  moral  quality  of 
the  act  done,  but  to  testator's  mental  capacity 
to  do  what  he  did,  and  not  whether  he  actual- 
ly appreciated  the  deserts  of  and  relation  to 
him  of  one  excluded,  but  whether  he  had  the 
capacity  to  do  so,  and  it  not  being  required 
that  he  correctly  ascertain  the  legal  status 
of  each  person  apparently  standing  in  natu- 
ral relation  to  him.  In  the  exercise  of  reason 
he  may  move  upon  ftilse  or  insufficient  evi- 
dence, or  by  mistake  of  law,  and  thus  ex- 
clude from  his  bounty  those  whom,  but  for 
his  error,  he  would  have  recognized;  but 
stupid  error,  either  in  his  reasoning  or  con- 
clusion. Is  not  lack  of  testamentary  capacity. 
Taylor  v.  McCllntock,  112  S.  W.  405,  411,  87 
Ark.  248. 

An  instruction,  in  a  will  contest,  that  in 
determining  the  issue  as  to  the  soundness  of 
mind  and  "testamentary  capacity''  of  testator, 
before  the  jury  can  find  in  favor  of  the  will, 
they  must  believe  -from  a  preponderance  of 
the  evidence  that,  at  the  signing  and  execu- 
^on  thereof,  testator  had  sufficient  under- 
standing to  comprehend  the  nature  of  the 
transaction  that  he  was  engaged  in,  the  na- 
ture and  extent  of  his  property,  and  to  whom 
he  desired  to  give  it,  and  was  giving  it,  with- 
out the  aid  of  any  other  person,  and  unless 
the  proponent  of  the  wiU  has  shown,  by  such 
preponderance  of  evidence,  that  he  did  pos- 
sess all  these  requisites,  they  should  find  that 
the  writing  introduced  was  not  his  will. 
Held,  that  the  instruction  was  correct  Mow- 
ry  V.  Norman,  122  S.  W.  724,  726,  223  Ma 
463. 

The  test  of  one's  "testamentary  capacity" 
is  necessarily  the  same,  whether  his  insanity 
be  attributable  to  dementia  or  insane  delu- 
sion. Huffaker  v.  Beers,  128  S.  W.  1040, 
1041,  95  Ark.  168. 

The  test  of  "testamentary  capacity**  is 
not  whether  the  person  who  has  made  a  tes- 
tamentary disposition  of  his  property  was  of 
a  high  order  of  intelligence,  but  whether  he 
knew  what  he  desired  to  do  with  his  proper- 
ty, and  was  able  to  call  to  mind  those  to 
whom  he  wished  to  give  it,  and  associate  the 
property  to  be  given  with  the  particular  bene- 
ficiary in  each  case.  Salinas  v.  Garcia  (Tex.) 
135  S.  W.  588,  590. 

One  who  is  able  to  know  and  understand 
the  business  in  which  he  is  engaged,  and  who 
knows  that  the  paper  he  is  executing  is  a 
disposition  of  his  property  to  take  effect  after 
his  death,  and  who  remembers  generally  the 
nature  and  amount  of  his  property  and  the 
persons  he  desires  shall  share  in  his  estate, 
and  who  conceives  and  expresses  by  words 
or  signs  an  intelligible  scheme  of  disposition, 
has  "testamentary  capacity."  Berst  v.  Mox- 
om,  138  S.  W.  74,  77,  157  Mo.  App.  342. 

While  a  person  who  has  mental  power  to 
understand  and  transact  ordinary  business 
bas  capacity  to  make,  a  will,  it  must  not  be 


f  understood  that  such  degree  of  mental  power 
and  vigor  is  requisite  to  "testamentary  ca- 
pacity." Mental  perception  and  power  to 
think  and  reason  of  a  lesser  degree  may  be 
all  that  is  requisite  to  the  full  understanding 
of  everything  involved  in  the  execution  of  a 
wilL  The  real  question  is:  Did  testator,  at 
the  time  of  making  the  instrument  purporting 
to  be  his  will,  have  such  mind  and  memory 
as  enabled  him  to  understand  the  particular 
business  in  which  he  was  then  engaged?  In 
re  Brannan's  Ebtate,  107  N.  W.  141,  142,  97 
Minn.  349  (quoting  and  adopting  definition 
given  in  Ring  v.  Lawless,  60  N.  E.  881,  190 
IlL  520). 

Where  testatrix  had  sufficient  mental 
powers  to  call  to  mind  the  particulars  of  her 
business  and  the  affairs  of  life,  and  to  retain 
them  for  such  a  time  as  to  perceive  and  un- 
derstand their  obvious  relations  and  to  form 
a  rational  Judgment  in  relation  to  them,  she 
had  "testamentary  capacity."  In  re  Mullan*s 
Will,  122  N.  W.  723,  724,  140  Wis.  291. 

To  be  competent  to  make  a  will,  a  testa- 
tor must  possess  a  mind  capable  of  exercis- 
ing Judgment,  reason,  and  deliberation,  and 
of  weighing  tbe  consequences  of  his  will  and 
its  effect  to  a  certain  degree  upon  his  estate 
and  family.  In  re  Walker's  Will,  128  N.  W. 
386,  388,  152  Iowa,  154. 

An  instruction  that  a  person  of  sufficient 
mental  capacity  to  make  a  will  is  one  who 
has  "full  and  intelligent"  knowledge  of  the 
act  he  is  engaged  in,  and  '*fuU"  knowledge 
of  the  property  he  possesses,  etc.,  does  not 
call  for  too  high  a  degree  of  capacity,  at 
least  where  it  is  further  stated  that  it  was 
enough  if  testator  had  an  intelligent  knowl- 
edge of  the  nature  of  the  instrument  he  was 
executing,  and  sufficient  strength  of  mind  to 
know  and  comprehend  the  natural  objects  of 
his  bounty,  the  nature  and  extent  of  his  es- 
tate, and  the  distribution  he  wished  to  make 
thereof.  In  re  Law's  Estate  (Iowa)  138  N. 
W.  631,  533. 

Although  testator  may  be  weak  and  in- 
firm, yet  if  he  has  sufficient  mental  capacity 
to  Imow  the  objects  of  his  bounty,  the  extent 
of  his  property,  and  the  effect  of  his  will  up- 
on his  property,  this  is  all  that  is  required ' 
to  constitute  "testamentary  capacity."  StuU 
V.  Stull,  96  N.  W.  196,  202, 1  Neb.  (Unof.)  389 
(citing  O'Connor  v.  Madison,  57  N.  W.  105, 
98  Mich.  183). 

The  true  standard  of  "testamentary  ca- 
pacity" is  the  ability  clearly  to  discern  and 
4iscreetly  to  Judge  of  all  those  things  and 
all  those  circumstances  which  enter  into  the 
nature  of  a  rational,  fair,  and  just  disposi- 
tion of  his  property.  Bidwell  v.  Plercy,  63 
Ati.  261,  268,  71  N.  J.  Eq.  83  (citing  Thorp  v. 
Smith,  54  Atl.  412,  65  N.  J.  Eq.  400). 

The  test  of  "testamentary  capacity"  is 
whether  testator's  mind  was  sufficiently 
sound  to  enable  him  to  know  and  understand 
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the  business  In  which  he  was  engaged  when 
he  executed  his  will,  and  weakness  alone 
will  not  invalidate  a  will  If  there  was  mind 
and  memory  enough  to  direct  t!he  disposition 
of  the  property  intelligently.  In  re  McNltt's 
Estate,  78  Atl.  32,  33,  229  Pa.  71. 

Mere  belief  in  Spiritualism  does  not,  ipso 
facto,  constitute  an  *'insane  delusion,*'  ren- 
dering the  believer  wanting  in  "testamentary 
capacity."  Steinkuehler  v.  Wempner,  81  N. 
E.  482,  486,  169  Ind.  154,  15  L.  R.  A.  (N.  S.) 
673. 

A  man  may  be  peculiar  and  even  insane 
upon  some  special  topic,  and  yet  have  "testa- 
mentary capacity";  the  question  not  being 
whether  he  says  or  does  absurd  things  at 
certain  times,  but  whether,  at  the  particular 
time  of  executing  his  will,  he  knows  what  his 
duties  and  obligations  are  and  what  he  de- 
sires to  do  in  respect  of  them.  Calllgan  y. 
Haskell,  128  N.  Y.  Supp.  293,  294,  143  App. 
Div.  574. 

TESTAMENTARY  DISPOSITION 

Subjects    connected   with   testamentary 
disposition,  see  Subject 


Where  a  woman  domitik'd  in  England 
died  possessed  of  personal  property  in  Eng- 
land and  Pennsylvania,  and  left  two  wills, 
one  disposing  of  hep  Pennsylvania  property 
and  the  other  of  her  English  property,  and 
the  latter  provided  that  testamentary  ex- 
penses and  the  duty  on  all  legacies  bequeath- 
ed free  of  duty  should  be  paid  out  of  the 
English  property,  the  estate  duty  payable 
to  the  British  government  under  St.  57  and 
58  Vict  c.  30,  is  a  "testamentary  expense" 
payable  out  of  the  English  property  alone. 
In  re  Kortrlght's  Estate,  85  Atl.  109,  110,  237 
Pa.  138. 

TESTAMENTARY  MINB 

One  who  has  not  mind  and  memory 
enough  to  understand  the  ordinary  affairs  of 
life,  the  nature  of  his  property,  the  number 
and  names  of  the  persons  who  are  the  natu- 
ral objects  of  hia  bounty,  their  capacity  and 
necessity,  has  not  a  "testamentary  mind.'* 
Crum  V.  Crum,  132  S.  W.  1070,  1073,  231 
Mo.  626. 

TESTAMENTARY  TRUSTEE 

Code  Civ.  Proc.  §  2472,  gives  each  surro- 
gate Jurisdiction  to  control  and  settle  the  ac- 
counts of  testamentary  trustees,  and  to  re- 
move them  and  appoint  a  successor.  Sec- 
tion 2r>14  provides  that,  unless  a  contrary  In- 
tent is  expressly  declared  or  plainly  apparent 
from  the  context,  the  expression  "testamen- 
tary trustee"  includes  every  i)erson  who  is 
designated  by  a  will  or  by  any  competent 
authority  to  execute  a  trust  created  by  will. 
2  Rev.  St.,  pt  2,  c.  6.  tit.  3,  §  66,  as  amended 
by  Laws  1850,  c.  272.  as  aineuded  by  Laws 
1866,  c.  115,  as  amended  by  Laws  1867,  c  782, 


as  substantially  re-enacted  by  Laws  1871,  c. 
482,  was  re-enacted  as  Code  Civ.  Proc.  | 
2802,  as  amended  by  Laws  1885,  c.  518,  and 
permits  any  trustee  created  by  will  or  ap- 
pointed by  any  competent  authority  to  exe- 
cute any  trust  created  by  will  to  file  at  any 
time  an  intermediate  account  and  to  annual- 
ly render  and  finally  Judicially  settle  his  ac- 
counts before  the  surrogate  having  Jurisdic- 
tion, and  provides  that  in  such  annual  ac- 
countings the  surrogate  shall  have  commis- 
sions, etc.  Before  the  amendment  of  1885, 
section  2802  merely  provided  that  a  testa- 
mentary trustee  could  at  any  time  file  an  in- 
termediate account  and  the  vouchers  in  sup- 
port of  it  with  the  surrogate  having  Jurisdic- 
tion of  the  estate.  Held  that,  while  under 
section  2802  a  trustee  appointed  by  the  Su- 
preme Court  upon  the  death  of  the  testamen- 
tary trustee  could  file  intermediate  accounts 
and  render  annual  accounts  to  the  surro- 
gate's court,  neither  that  section,  construed 
in  view  of  the  amendment  thereto,  nor  the 
other  sections  of  the  Code,  authorized  the 
Surrogate's  Court  to  allow  a  final  voluntary 
accounting  by  such  trustee  upon  the  termina- 
tion of  the  trust;  only  the  Supreme  Court 
which  appointed  the  trustee  having  Jurisdic- 
tion of  such  accounting.  Runk  v,  Gliomas. 
123  N.  Y.  Supp.  523,  526,  138  App.  Div.  789. 

TESTATOR 

See  Presence  of  the  Testator. 

The  word  "testator"  applies  to  "testa- 
trix," irrespective  of  the  act  concerning  stat- 
utes, because  "testatrix,"  as  Webster  de- 
fines it,  means  "a  female  testator."  Walker 
V.  Hyland,  56  Atl.  268,  271,  70  N.  J.  Law,  69. 

TESTIFY 

To  **tc3tity**  is  to  make  a  solemn  declara- 
tion, verbal  or  written,  to  establish  some 
fact  Ex  parte  Welbom,  141  S.  W.  31,  34, 
237  Mo.  297. 

The  word  "testify"  ordinarily  means  the 
making  of  any  statement  under  oath  In  a 
Judicial  proceeding.  State  v.  Murphy,  107 
N.  W.  470,  475,  128  Wis.  201  (citing  8  Words 
and  Phrases,  pp.  6932,  6933). 

Frodnotioa  of  dooiiiBLents 

Statements  compiled  by  employ^  of  a 
corporation  from  its  books  and  records,  which 
were  before  a  grand  Jury  and  produced  to 
the  grand  Jury  by  an  officer  of  the  corpora- 
tion in  a  subpoena  duces  tecum,  do  not  con- 
si  itute  testimony  given  or  documentary  evi- 
dence produced  by  such  olficer  within  the 
meaning  of  Act  Feb.  25,  1903,  c.  755,  §  1,  32 
Stat  904,  which  grants  Immunity  in  certain 
cases  to  a  witness  "on  account  of  any  trans- 
action, matter,  or  thing  concerning  which  he 
may  testify  or  produce  evidence,  documen- 
tary or  otlierwise" ;  the  preparation  or  pro- 
duction of  the  statements  in  such  case  being 
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the  act  of  the  coi-poratlon,  and  not  of  the 
witness.  Hcike  v.  UuKert  States,  192  Fed. 
83,  87,  90,  112  0.  0.  A.  615. 

TESTIMONY 

See  Direct  Testimony;  Expert  Evidence 
or  Testimony;  Involuntary  Testimo- 
ny; Material  Evidence  or  Testimony; 
Negative  Testimony ;  Phonographic 
Keport  of  Testimony;  Positive  Testi- 
mony;   Taking  Testimony. 

More  testimony,  see  More. 
•    Snch  testimony,  see  Such. 

The  word  "testimony"  means  a  state- 
ment made  by  a  witness  under  oath  in  a 
legal  proceeding.  Poe  v.  State,  129  S.  W. 
292,  295,  95  Ark.  172;  Southern  Pine  Lumber 
Co.  V.  Ward,  85  Pac,  459,  463,  16  Okl.  131; 
Edelstein  v.  United  States,  149  Fed.  636,  640, 
79  C.  C.  A.  328,  9  L.  R.  A.  (N.  S.)  236. 

'•Testimony"  is  evidence  given  orally, 
and  It  does  not  include  documents.  State  v. 
Winney,  128  N.  W.  680,-  681,  21  N.  D.  72. 


«(i 


'Testimony,"  in  legal  as  well  as  in  com- 
mon usage,  signifies  a  statement  of  facts  by 
witnesses,  and  to  disprove  the  testimony  of 
a  witness  is  to  disprove  the  facta  testified  to 
by  him.  Clark  v.  State,  63  S.  £.  606,  5  Ga. 
App.  605. 

The  word  "testimony,"  as  used  in  the 
statute  granting  immunity  to  a  witness,  but 
reserving  the  right  to  prosecute  for  perjury, 
is  broad  enough  to  include  statements  that 
are  false.  State  v.  Murphy,  107  N.  W.  470, 
475,  128  Wis.  201  (citing  8  Words  &  Phrases, 
pp.  6982,  6933). 

The  word  "testimony,"  In  a  stipulation 
providing  that  evidence  taken  In  a  suit  shall 
be  used,  not  only  in  that  case,  but  also  in 
another  case,  the  same  as  If  the  said  ''testi- 
mony" had  been  taken  for  each  of  the  cases 
respectively,  embraces  all  the  evidence, 
whether 'Written  or  oraL  United  States  v. 
Luce,  141  Fed.  885,  390. 

The  word  "testimony,"  as  used  In  Code 
1896,  I  1797,  providing  that  the  execution  of 
any  instrument  of  writing  attested  by  wit- 
nesses may  be  proved  by  the  "testimony"  of 
the  maker  thereof,  without  producing  or  ac- 
counting for  the  absence  of  the  attesting  wit- 
nesses, means  the  statement  of  the  maker  as 
a  witness  on  the  stand  or  before  a  commis- 
sioner, not  his  declarations  out  of  court,  nor 
evidence  of  them  given  by  another  witness  on 
the  stand.  Sledge  v.  Singley,  37  South.  98» 
99,  139  Ala.  346. 

Code  Civ.  Proc.  S  872,  subd.  4,  requires 
the  affidavit  for  an  order  for  the  examinatioil 
of  a  party  before  trial  to  set  forth  "that  the 
testimony  of  such  person  is  material  and 
necessary,"  etc  Rule  82  of  the  general  rules 
of  practice  requires  the  affidavit  to  specify 
the  acts  and  circumstances  "which  show  that 
the  examination  of  the  person  Is  material 
and  necessary."    Held,  the  change  of  termi- 


nology from  "te:^tiraony"  in  the  section  to 
"examination"  in  the  rule  does  not  change 
the  meaning.  Cherbuliex  v.  Parsons,  108  N. 
Y.  Supp.  321,  322,  123  App.  Div.  814. 

ETidenoe  diatlnsniahed 

While  strictly  "testimony"  and  "evi- 
dence" are  not  synonymous  terms,  the  for- 
mer, as  used  in  a  statute  which  provides  that 
after  the  testimony  on  both  sides,  the  state's 
counsel  shall  open  and  conclude  the  argu- 
ment to  the  Jury,  except  that,  if  the  defend- 
ant introduces  no  "testimony,"  his  counsel 
shall  open  and  conclude  after  the  testimony 
on  the  part  of  the  state  is  closed,  means 
either  oral  or  documentary  evidence.  Har- 
grove V.  State,  45  S.  B.  58,  117  Ga.  706. 

A  charge  that  if  any  witness  has  will- 
fully testified  falsely,  the  Jury  are  at  liberty 
to  wholly  disregard  his  testimony  "except  so 
far  as  the  same  is  corroborated  by  other 
creditable  testimony  in  the  case"  is  not  er- 
roneous, because  using  the  word  "testimony" 
instead  of  "evidence";  the  two  words  being 
synonymous  as  commonly  understood.  State 
V.  Winney,  128  N.  W.  680,  681,  21  N.  D.  72. 

While  some  authorities  define  the  words 
"testimony"  and  "evidence"  as  technically 
different,  making  "evidence"  the  more  com- 
prehensive term,  In  common  expression,  even 
in  courts,  they  are  used  synonymously,  and 
charges  are  not  faulty  because  "testimony" 
Is  referred  to,  where  technically  "evidence" 
might  be  the  more  proper  term.  Jones  v. 
City  of  SeatUe,  98  Pac.  748,  745,  51  Wash. 
245. 

The  term  "testimony"  is  not  as  compre- 
hensive as  "evidence,"  and  in  fact  Is  but 
a  species  or  kind  of  evidence;  but  In  a  certif- 
icate to  the  stenographer's  transcript,  certify- 
ing that  the  foregoing  is  a  true,  full,  and 
correct  transcript  of  the  testimony  and  other 
proceedings  had  on  the  trial,  the  term  "testl* 
mony,"  when  coupled  with  the  expression 
"othjer  proceedings,"  may  be  treated  as  synony- 
mous with  "evidence,"  making  the  certificate 
equivalent  to  a  statement  that  it  contained 
all  the  evidence.  Mitchell  v.  Jensen,  81  Pac. 
165,  167,  29  Utah,  346. 

There  is  a  difference  between  the  terms 
"evidence"  and  "testimony."  The  former  is 
the  more  comprehensive  term,  and  Includes, 
all  the  means  by  which  any  alleged  matter 
of  fact,  the  truth  of  which  is  submitted  to 
investigation,  is  established  or  disproved. 
The  latter  In  common  acceptation  embraces 
only  the  statements  of  witiies;jes  upon  oath, 
and  does  not  include  proof  by  writings  or 
from  other  sources.  A  statement  that  the 
record  contains  all  the  "testimony"  will, 
however,  ordinarily  be  taken  to  amount  to 
a  statement  that  It  contains  all  the  "evi- 
dence." Dibble  v.  Dimlck,  38  N.  E.  724,  725, 
143  N.  Y.  549. 

"The  words  'testimony'   and   'evidence 
are  not  synonymous  terms.     Testimony  is 
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evidence;  but  eyidence  may  or  may  not  be 
testimony,  or  may  consist  of  more  than  tes- 
timony. The  word  'testimony*  is  a  restricted 
term,  consisting  only  of  the  statements  of 
witnesses;  while  the  word  'evidence'  is  a 
comprehensiye  term,  embracing  not  only  tes- 
timony, or  the  statements  of  witnesses,  but 
also  documents,  written  instruments,  admis- 
sions of  parties,  and  whatever  may  be  sub- 
mitted to  a  court  or  jury  to  elucidate  an  is- 
sue or  prove  a  case."  Bouvier  defines  "testi- 
mony": "The  statement  made  by  a  witness 
under '  oath  or  affirmation.*'  Black  defines 
"testimony":  "Any  species  of  proof  or  proba- 
tive matter  legally  presented  at  the  trial  of 
an  issue  by  the  act  of  the  parties,  and 
through  the  medium  of  witnesses,  records, 
documents,  concrete  objects,  etc.,  for  the  pur- 
pose of  inducing  belief  in  the  minds  of  the 
court  or  jury  as  to  their  contention."  Hence, 
"testimony**  is  not  the  proper  word  to  be  em- 
ployed in  a  biU  of  exceptions  to  show  that 
it  contains  all  the  evidence,  and  to  warrant 
an  assignment  of  error  that  the  evidence  is 
insuflQcient  to  support  a  decision.  Crooks  v. 
Harmon,  81  Paa  95,  96,  29  Utah,  804. 


A  certificate  of  the  official  stenographer 
"that  the  above  and  foregoing  •  •  •  con- 
tains a  full  and  correct  transcript  of  my 
stenographic  notes  of  the  testimony  taken 
and  oral  proceedings  had  on  the  trial,"  and 
an  order  of  the  judge  settling  the  bill  of  ex- 
ceptions reciting  that  the  foregoing  la  "a  cor- 
rect transcript  of  the  proceedings  herein,"  do 
not  show  that  the  bill  of  exceptions  contains 
all  the  evidence;  the  word  "testimony"  in- 
cluding only  the  oral  statements  of  the  wit- 
nesses while  testifying,  and  not  being  syn- 
onymous with  the  word  "evidence"  including 
any  species  of  proof  submitted  to  a  court  or 
jury.  Garter  v.  Cummings-Nielson  Ck).,  97  Pac 
384,  335,  84  Utah,  315  (dUng  8  Words  & 
Phrases,  p.  2523). 

In  an  action  to  recover  a  balance  due  on 
a  building  contract,  an  instruction  that  the 
facts  must  be  decided  by  the  jury  from  the 
"testimony,**  even  if  erroneous,  as  excluding 
by  the  use  of  the  word  "testimony,**  in  place 
of  "evidence,**  the  documentary  evidence  in 
the  case,  was  not  misleading,  where  the  con- 
cluding sentence  directed  the  jury  not  to  con- 
sider anything  but  the  "evidence**  introduced 
before  them.  Fitzgerald  v.  Benner,  76  N.  E. 
709,  716^  219  lU.  485. 

The  statement  in  the  printed  record  of 
appeal  that  "this  was  all  the  'testimony*  In 
troduced  on  the  trial  of  this  cause"  *«  not 
the  e(iuivalent  of  the  statement  that  "this 
was  all.  the  evidence  introduced  on  the  trial 
of  this  cause."  An  assignment  of  error  in 
relation  to  the  evidence  will  not  be  consider- 
ed, unless  the  record  shows  affirmatively  that 
all  of  the  evidence  is  made  a  part  of  the  rec- 
ord by  a  bill  of  exceptions.  The  word  "testi- 
mony" is  not  synonymous  with  the  word  '*evi- 
denoe.**    Guarantee  Gold  Bond  Loan  &  Sav-i 


ings  Co.  V.  Edwards,  104  S.  W.  624,  629,  7 
Ind.  T.  297. 

What  witnesses  say  under  oath  is  "testi- 
mony,** and  so  much  of  it  as  impresses  the 
mind  of  the  judge  as  the  truth  is  "evidence"; 
and  it  is  by  "evidence,**  and  not  by  "testi- 
mony," that  the  judge  must  be  governed  in 
passdng  upon  questions  of  fact.  Mick  v. 
Mart  (N.  J.)  65  AtL  851. 

Qmallfioatioa  of  witaem  essential 

The  word  "testimony,**  or  "to  testify," 
implies  the  usual  preliminary  qualification 
of  taking  an  oath  to  speak  the  truth.  Such 
an  Implication  is  so  reasonable  and  well  un- 
derstood among  lawyers  and  legislators  that 
we  would  do  violence  to  common  intelligence 
to  impute  to  Congress  any  other  intention  in 
the  legislation  in  question,  providing  that  no 
"testimony"  given  on  the  examination  of  a 
bankrupt  shall  be  offered  against  him  in  any 
criminal  proceeding.  Edelstein  v.  United 
States,  149  Fed.  636^  640,  79  O.  a  A.  828,  9 
L.  R.  A.  (N.  8.)  236. 

"The  use  of  the  phrase  'testimonial  evi- 
dence* must  not  be  understood  as  applicable 
exclusively  to  assertions  made  on  the  witness 
stand.  Any  assertion,  taken  as  the  basis  of 
an  inference  to  the  ^dstence  of  the  matter 
asserted  is  testimony,  whether  made  in 
court  or  not  Assertions  made  on  the  wit- 
ness stand  are  merely  the  commonest  class 
of  testimonial  evidence.  The  qualifications 
of  a  witness  are  equally  essential  in  the  use 
of  extrajudicial  assertions."  Thus,  where  a 
statute  provides  that  those  of  unsound  mind 
at  the  time  of  their  production  for  examina- 
tion are  incompetent,  it  is  error  to  admit  in 
evidence  a  confession  of  accused,  made  two 
days  after  the  commission  of  the  offense, 
without  permitting  him  the  opportunity  to 
show  that  he  was  of  unsound  mind  when  it 
was  made.  State  v.  Berberick,  100  Pac.  209, 
215,  38  Mont  423,  16  Ann.  Caa.  1077^  (quoting 
1  Wigmore,  Ev.  i  479). 

Am  record 
See  Record* 

TEXAS 


"Texas  fever*'  is  a  deadly  diseaae  of  cat- 
tie.  Wilson  V.  Missouri,  K.  &  T.  R.  Co.,  lOS 
S.  W.  690,  591,  129  Mo.  App.  668;  North  & 
Douglas  T.  Woodland,  85  Pac  216,  217,  12 
Idaho,  50,  56,  57,  6  L.  R.  A.  (N.  S^  921. 

TEXAS  BED  BUST-PBOOF  OATS 

Where  a  sale  of  ''Texas  red  rust-proof 
oats**  was  made  through  a  broker,  in  a  suit 
by  the  purchaser  against  the  seller  for  dam- 
ages alleged  to  have  resulted  from  the  de- 
livery of  oats  of  a  different  kind,  it  is  com- 
petent for  the  broker  to  testify  that  the  con- 
tract of  sale  was  made  with  reference  to  the 
mutual  understanding  of  the  purchaser  and 
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broker  tbat  "Texas  red  rust-pioof  pats"  In- 
cluded only  oats  raised  In  the  state  of  Texas, 
and  that  no  contrary  understanding  of  this 
trade  term  was  known  to  the  trade.  W.  O. 
Brackett  &  Co.  y.  Americus  Grocery  Co.,  56 
8.  £.  762,  763,  127  Ga.  672. 

TEXT-BOOK 

Uniform  series  of  text-books,  see  Uni* 
form  Series. 

TEXTURE 

Similar  texture,  see  Himilar. 

In  the  tariff  act  provision  that  nnenu- 
merated  articles  shall  be  dutiable  at  the 
rate  applicable  to  enumerated  articles  which 
they  resemble  in  "texture,"  etc.,  "texture** 
does  not  relate  to  liquids,  but  only  to  the 
structure  of  woven  fabrics.  Stratton  v.  Ko- 
manda  &  Co.,  148  Fed.  125,  126. 

THALWEG 

"The  term  'thalweg'  Is  commonly  used 
by  writers  on  International  law  in  definition 
of  water  boundaries  between  states,  meaning 
the  middle,  or  deepest,  or  most  navigable, 
channel.  And  while  often  styled  'fairway,' 
or  'midway,'  or  'main  channel,'  the  word 
itself  has  been  taken  over  into  various  lan- 
guages." The  deep-water  sailing  channel,  or 
"thalweg,"  emerging  *  from  the  mouth  of 
Pearl  river  and  extending  eastwardly  to  the 
north  of  Half  Moon  Island,  through  the  Mis- 
sissippi Sound  and  Cat  Island  Pass,  between 
Gat  Island  and  Isle  ft  Pitre,  and  through 
Ghandeleur  Island  Sound,  northeast  of  the 
Chandeleur  Islands,  to  the  Gulf  of  Mexico,  is 
the  true  boundary  line  between  the  states  of 
Mississippi  and  Louisiana,  under  the  act  of 
April  8,  1812,  admitting  Louisiana  into  the 
Union,  with  a  boundary  described  as  extend- 
ing along  the  middle  of  the  Iberville  river 
and  Lakes  Maurepas  and  Pontchartrain  to 
the  Gulf  of  Mexico,  and  thence  bounded  by  the 
said  Gulf  to  the  mouth  of  the  Sabine  river. 
State  of  Louisiana  v.  Mississippi,  26  Sup.  Ct 
408,  421,  202  U.  S.  1,  50  li.  Ed.  913. 

THAN 

See  Not  Less  Than. 

THAT 

See  For  That 

Where  by  his  will  testator  creates  an  es- 
tate in  f eft  in  his  eldest  son,  and  then  pro- 
vides "that  in  case"  the  devisee  "dies  without 
issue  his  property  herein  specified  becomes 
the  property  of  testator's  second  son,  the 
¥7ord  "that"  must  be  construed  as  "but"  or 
''provided  that"  In  re  Carothers'  Estate, 
119  Pac  926,  928, 161  OaL  588. 


THAT  U  TO  8AT 

See,  also.  Videlicet 

The  words  "that  is  to  say,**  as  used  in 
a  will  whereby  the  testator,  after  giving  the 
real  estate  to  his  wife,  devised  to  his  daugh- 
ter his  personal  property,  and  in  fee  simple 
all  the  real  estate,  "that  is  to  say  that  if  at 
the  death  of  my  wife  my  daughter,  'M.,  shall 
then  be  living  the  fee  to  said  real  estate 
shall  vest  in  her,"  etc.,  clearly  mean  the  same 
as  if  the  testator  had  said  "by  this  I  mean 
that  if,"  etc.,  or  "provided  if  at  the  death 
of  my  wife,"  etc  Orr  v,  Yates,  70  N.  B.  731. 
784,  209  IlL  222. 

THAT  WHEREAS 

See  For  That  Whereas. 

THE 

The  word  "the,"  as  used  In  an  act  enti- 
tled "An  act  providing  for  the  manner  of 
adopting  children,"  implies  that  the  remedy 
indicated  shall  be  exclusive.  Succession  of 
Dupre,  41  South.  324,  326,  116  La.  1090. 

An  indictment  beginning  "In  the  name 
and  by  the  authority  of  the  state  of  Texas" 
is  not  insufficient  under  the  constitutional  re- 
quirement that  an  indictment  begin  "In  the 
name  and  by  authority  of  the  state  of  Tex- 
as." The  use  of  the  article  "the"  before  the 
word  "authority"  does  not  add  to  or  vary 
the  sense  and  meaning  of  the  constitution- 
al requirement  Spencer  v.  State,  90  S.  W. 
638,  639,  48  Tex.  Cr.  R.  680. 

As  «U 

The  phrase  "the  evidence,"  as  used  in  an 
instruction,  means  all  the  evidence.  Adams 
V.  Pease,  113  111.  App.  856,  860. 

The  definite  article  "the"  has  sometimes 
been  construed  to  mean  "all  of  the."  Thus 
Code,  §  4019,  providing  that,  when  "the"  prop- 
erty of  a  person  shall  be  seized  by  process, 
the  debts  owing  to  employes  for  labor  within 
90  days  shall  be  preferred  debts  and  paid  in 
full,  requires  that  "all  the  property"  of  a 
debtor  should  be  seized  before  labor  claim- 
ants could  have  preference.  Anundsen  v. 
Standard  Printing  Co.,  105  N.  W.  424,  426, 
129  Iowa,  200  (citing  Bom  v.  Home  Ins.  Co., 
81  N.  W,  076,  110  Iowa,  383,  80  Am.  St  Rep. 
300 ;  State  v.  Mateer,  62  N.  W.  684,  94  Iowa, 
4!2). 

As  designatlBS  a  pArtionlav  object 

The  article  "the"  directs  what  particular 
thing  or  things  are  to  be  taken  or  assumed  as 
s^poken  of,  and  determines  what  particular 
thing  is  meant  It  is  used  before  nouns  with 
a  specifying  or  particularizing  effect,  so  that 
its  use  Immediately  preceding  "state"  in  the 
constitutional  requirement  that  indictments 
shall  conclude  "against  the  peace  and  dig- 
nity of  the  state,"  points  out  t^  state  whose 
peace  and  dignity  has  been  offended,  and  Its 
omission  in  the  indictment  is  a  fatal  defect. 
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State  V.  Campbell,  109  S.  W.  706,  712,  210  Mo. 
202,  14  Ann.  Cas.  403. ' 

THE  JURT 

See  Jury. 

THEATER 

See  Proprietor  of  Theater. 

A  "theater"  Is  a  building  especially 
adapted  to  dramatic,  operatic,  or  spectacular 
representations;  a  playhouse.  People  v. 
Klaw,  106  N.  Y.  Supp.  341,  351,  55  Misc.  Rep. 
72  (quoting  and  adopting  the  definition  in 
Stand.  Diet.). 

A  "theater"  is  a  playhouse,  a  building  for 
the  representation  of  a  theatrical  perform- 
ance. Gould  V.  State  (Tex.)  146  S.  W.  172, 
179. 

The  word  "theater,"  as  used  in  section 
83C9,  Rev.  Codes,  making  It  a  misdemeanor  to 
keep  open  and  maintain  a  theater  on  Sunday, 
means  a  theatrical  performance  or  entertain- 
ment and  does  not  include  all  shows,  though 
a  "show"  Includes  a  theatrical  performance. 
State  V.  Penny,  111  Pac.  727,  729,  42  Mont 
118,  31  L.  R.  A.  (N.  S.)  1155. 

The  word  "opera"  is  different  in  meaning 
from  the  words  "opera  house,"  in  that  the 
former  may  have  no  relation  to  the  building 
in  which  it  may  be  rendered,  and  so  a  "the- 
ater" may  mean  a  place  where  plays  are  pro- 
duced, whereas  a  "theater  building"  may  be 
such,  whether  plays  are  produced  therein  or 
not.  In  a  suit  to  recover  for  the  construction 
of  a  modem  $30,000  "theater  building"  ac- 
cording to  agreement,  the  costs  for  the  bare 
building,  the  usual,  necessary,  permanent 
equipment  such  as  plumbing,  heating,  and 
lighting  apparatus,  seats,  curtains,  and  scen- 
ery adapted  to  and  intended  for  use  in  that 
particular  building,  may  be  recovered,  but 
not  for  the  piano,  furniture,  carpets,  and 
similar  articles,  movable  and  practically  as 
well  adapted  to  use  elsewhere,  as  the  latter 
are  not  essential  parts  of  a  "theater  build- 
ing." Neher  v.  Vlviani,  110  Pac.  695,  698, 
15  N.  M.  460. 

Movins  pictnre  shOT^ 

Under  Pen.  Code  1805,  art.  199,  prohibit- 
ing the  opening  on  Sunday  of  places  of  public 
amusement,  including  theaters  and  such  oth- 
er amusements  as  are  exhibited  and  for 
which  an  admission  fee  is  charged,  the  word 
"theater"  does  not  mean  the  building,  but  the 
I)erformance  or  exhibition  given ;  and,  while 
a  moving  picture  show  is  not  a  theater,  it 
falls  within  the  prohibition  of  the  statute  as 
one  of  "such  other  amusements"  prohibited. 
Ex  parte  Lingenfelter,  142  S.  W.  555,  559, 
64  Tex.  Cr.  R.  30. 

A  moving  picture  show  is  within  Rev. 
Codes,  I  6825,  forbidding  the  conducting  on 
Sunday  of  any  "theater,"  playhouse,  circus, 
or  show  or  any  such  place  of  public  amuse- 


ment.   Ex  parte  Bossner,  110  Pac.  502,  503, 
18  Idaho,  519. 

Under  Rev.  Code  1852,  amended  to  1893, 
p.  56,  c.  117,  §  1,  providing  that  no  person, 
etc.,  without  having  first  obtained  a  proper 
license  therefor,  shall  be  engaged  in,  etc,  any 
trade,  that  Is  to  say,  exhibiting  circuses,  etc., 
and  section  5  providing  that  every  building, 
etc.,  where  theatrical  performances  are  ex- 
hibited, shall  be  deemed  a  circus  within  the 
meaning  of  this  act,  one  maintaining  a  mor- 
Ing  picture  show  must  procure  a  license; 
the  word  "theatrical"  meaning  of  or  pertain- 
ing to  a  theater  or  scenic  representation  re- 
sembling the  manner  of  dramatic  perform- 
ers. State  V.  Morris  (Del.)  76  AtL  479,  480. 
1  Boyce,  330. 

THEATEB  TICKET 

A  ticket  of  admission  to  a. race  track,  a 
theater,  a  concert,  or  any   such  entertain 
ment,  is  a  mere  revocable  "license."    Buenzle 
V.  Newport  Amusement  Ass'n,  68  Atl.  721- 
723,  29  B.  I.  23,  14  L.  R.  A.  (N.  S.)  1242. 

A  "theater  ticket,"  or  a  ticket  to  any 
other  place  of  amusement,  is  a  mere  license, 
revocable  at  the  pleasure  of  the  theatrical 
manager.  It  does,  however,  constitute  a  con- 
tract between  the  proprietor  and  purchaser 
of  the  ticket  to  the  extent  that  the  proprie- 
tor is  bound  to  perform  or  respond  in  damag- 
es for  breach  of  his  contract,  but  he  is  not 
liable  in  an  action  for  trespass  or  tort.  Tay- 
lor V.  Cohn,  84  Pac.  388,  47  Or.  538,  8  Ann. 
Cas.  527. 

"A  ^theater  ticket*  is  a  license  Issued  by 
the  proprietor,  pursuant  to  the  contract,  as 
convenient  evid^ice  of  the  right  ,of  the 
holder  to  admission  to  the  theater  at  the  date 
named,  with  the  privilege  specified,  subject, 
however,  to  his  observance  of  any  reason- 
able condition  appearing  upon  the  face  there- 
of. The  license,  although  granted  for  con- 
sideration, is  revocable  for  a  violation  of 
such  condition  by  the  holder  of  the  ticket 
in  the  manner  specified  therein."  Gollister 
V.  Hayman,  76  N.  E.  ^,  21,  183  N.  Y.  250. 
1  L.  R.  A.  (N.  S.)  1188,  111  Am.  St  Rep.  740. 
5  Ann.  Cas.  344  (citing  Purcell  v.  Daly  [N. 
Y.]  19  Abb.  N.  C.  301 ;  Burton  v.  Scherpt  ^ 
Mass.  [1  Allen]  133.  79  Am.  Dec.  717;  Mc- 
Crea  v.  Marsh,  78  Mass.  [12  Gray]  211.  71 
Am.  Dec.  745;  Greenberg  v.  Western  Turf 
Ass'n,  73  Pac,  1050.  140  Cal.  357 ;  Plngrey's 
Extraordinary  Contracts,  S  509;  Wandell's 
Law  of  the  Theater,  221;  Goddard's  Bail- 
ments &  Carriers,  |  333). 

THEATRIGAIi  PERFOBMANOE»  PAXO- 
BAMA8,  ETC. 

A  company  giving  an  entertafhrnent  con- 
sisting of  panoramic  reproductions  of  battles 
of  the  Anglo-Boer  war,  with  portrayal  of  mil- 
itary maneuvers,  but  with  no  circus  rings, 
trapeze  acting,  wild  beasts,  or  downs,  is  as- 
sessable with  a  license  tax,  under  Acts  ISOS^ 
03,  p.  205,  c  148,  I  108,  providing  for  the  as- 
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sessment  of  a  license  tax  upon  "fiieatrical 
performances,  panoramas,  etc./'  and  not  un- 
der section  lU,  providing  for  a  license  tax 
upon  "shows,  circuses,  and  menageries." 
Boer  War  Spectacle  v.  Commonwealth,  60  S. 
E.  86,  86, 107  Va.  653. 

THEFT 

See  Loss  by  Theft. 

See,  also.  Fraudulent  Taking;   Larceny. 

"Theft,"  or  larceny,  is  the  felonious  tak- 
ing and  carrj^ng  away  of  the  personal  prop* 
erty  of  another  with  intent  to  convert  It  to 
the  use  of  the  taker  without  the  consent  of 
the  owner.  State  v.  Stewart  (DeL)  67  Atl. 
786,  788,  6  Pennewlll,  435. 

A  taking,  to  constitute  "theft,"  need  not 
be  a  taking  from  the  actual  possession  of  the 
owner ;  but  a  taking  of  property  without  his 
consent,  when  not  In  his  actual  custody,  with 
intent  to  deprive  him  thereof  and  to  appro- 
priate it  to  the  use  of  the  i  er^ion  taking, 
constitutes  theft.  Rose  v.  State,  lOG  S.  W. 
143,  144,  52  Tex.  Cr.  R.  154. 

Under  Pen.  Code  1895,  art  862,  provid- 
ing that  it  la  not  necessary,  to  constitute 
"theft,"  that  possession  and  ownership  of  the 
property  be  in  the  same  person,  and  that  one 
has  possession  who  exercises  actual  care,  con- 
trol, and  management  of  the  property,  wheth- 
er lawfully  or  not,  an  allegation,  in  an  in- 
dictment for  breaking  and  entering  a  house 
with  Intent  to  take  personalty,  that  such 
property  belonged  to  a  certain  person,  was 
supported  by  proof  that  he  had  the  exclusive 
care,  control,  and  management  of  the  prop- 
erty. Clark  V.  State,  125  S.  W.  12,  13,  58 
Tex.  Cr.  R.  181. 

To  constitute  "theft"  under  Pen.  Code 
1895,  art.  861,  punishing  "theft  by  false  pre- 
text," the  fraudulent  Intent  must  exist  at  the 
time  of  obtaining  the  goods  and  the  represen- 
tations must  be  false,  while  to  constitute 
"theft"  under  section  377,  relating  to  "theft 
by  conversion  by  bailee,"  the  goods  must  have 
been  obtained  under  contract  of  bailment, 
and  the  fraudulent  intent  must  be  conceived 
subsequent  to  obtaining  possession.  Price  v. 
State,  01  S.  W.  571,  49  Tex.  Cr.  R.  131. 

In  a  conversion  under  bailment,  the 
fraudulent  matters  occur  after  obtaining 
lawful  possession  of  the  property.  If  the 
fraudulent  purpose  existed  at  the  time  of 
getting  the  property,  and  false  pretenses  were 
employed  to  get  possession,  with  the  then 
existing  purpose  of  appropriating  the  prop- 
erty, and  appropriation  did  occur,  it  would 
be  "theft"  under  the  general  statute,  and  not 
under  the  statute  with  reference  to  conver- 
sion under  a  contract  of  hlrlnsj  or  borrowing. 
Pickrell  v.  State,  132  S.  W.  938,  940,  60  Tex. 
Cr.  R.  572. 

A  foot  race  was  arranged  between  H. 
and  W.;  one  T.  being  H.'s  backer,  and  de- 
fendant  6.  being  W.'s  backer.    Prosecutor 


gave  T.  a  sum  of  money  to  bet  on  the  race, 
on  the  latter*s  promise  that  it,  or  an  equiva- 
lent sum,  should  be  returned,  whatever  the 
outcome  of  the  contest;  prosecutor  not  in- 
tending to  part  with  his  money.  The  money 
was  placed  in  a  satchel,  and  after  the  race 
6.  and  W.  claimed  the  same,  and  It  was  turn- 
ed over  to  them.  Held,  that  such  acts  consti- 
tuted "theft,"  as  defined  by  White's  Ann. 
Pen.  Code,  art.  858,  and  not  "swindling"  or 
"fraudulent  conversion  by  a  bailee,"  though 
the  money  was  obtained  by  fraudulent  pre- 
text Glascow  V.  State,  100  S.  W.  933,  935, 
50  Tex.  Cr.  R.  635. 

Criminal  intent 

To  constitute  "theft,"  the  fraudulent  in- 
tent to  ctonvert  to  the  taker's  own  use  must 
exist  at  the  time  of  taking;  for,  if  the  origi- 
nal taking  Is  not  fraudulent,  no  subsequent 
appropriation  of  the  property  would  consti- 
tute theft  Richards  v.  State,  116  S.  W. 
587,  588,  55  Tex.  Cr.  R.  278. 

Tc  constitutiB  "theft,"  the  taking  must 
be  fraudulent.  Young  v.  State,  83  S.  W, 
808,  47  Tex.  Cr.  R.  468. 

Under  Pen.  Code  1S95,  art.  861,  providing 
that  the  taking  must  be  wrongful,  so  tliat, 
if  the  property  came  into  the  possession  of 
the  person  accused  of  theft  by  lawful  means, 
the  subsequent  appropriation  of  It  Is  not 
theft,  but  if  the  taking  was  with  Intent  to 
deprive  the  owner  of  the  value  thereof,  and 
appropriate  the  property  to  the  use  and  bene- 
fit of  the  person  taking,  and  the  same  is  so 
appropriated,  the  offense  of  "theft"  is  com- 
plete where,  in  a  prosecution  for  theft  of  a 
mule,  which  defendant  took  and  sold,  it  ap- 
peared that  he  had  the  owner's  consent  to  the 
taking  of  the  mule,  but  not  to  the  selling 
thereof.  It  was  necessary  to  prove  that  he  in- 
tended at  the  time  of  taking  the  mule  to 
appropriate  It,  in  order  to  convict  him  of 
theft.  Flagg  v.  State,  103  S.  W.  855,  856,  51 
Tex.  Cr,  R.  602. 

Embesslement  diatiugnisliecl 

"Embezzlement'*  partakes  largely  of  the 
qualities  and  nature  of  "theft,"  in  tbat  It  is 
a  peculiar  way  of  converting  money  obtained 
by  virtue  of  a  trust  relation.  The  fraudu- 
lent idea  pervades  embezzlement,  as  it  does 
theft  The  dfference  mainly  In  the  two  of- 
fenses consists  in  the  manner  of  obtaining 
possession  of  the  property  and  the  time  the 
fraudulent  intent  was  conceived.  Leach  v. 
State,  81  S.  W.  733,  46  Tex.  Cr.  R.  507. 

One  assisting  a  person,  having  posses- 
sion, as  employ^,  of  horses  of  another,  In 
driving  them  away  with  the  purpose  of  ap- 
propriating them,  is  guilty  of  "embezzle- 
ment," and  Is  not  guilty  of  "theft"  Pearce 
V.  State,  98  S.  W.  861,  802.  50  Tex.  Cr.  R.  507. 

9 

Larceny  aynonyn&ovji 

"Larceny"  is  only  another  name  for 
stealing  or  "theft."  State  v.  Fair,  76  Pac. 
731,  733,  35  Wash.  127,  102  Am.  St  Rep.  897. 
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To  ^ear  a  domestic  animal,  in  viola- 
tion of  Wilson's  Rev.  &  Ann.  St  1903»  8  2480, 
punishing  stealing  of  live  stock,  is  larceny 
in  the  sense  in  which  *'larceny"  Is  used  in 
section  6224,  providing  that,  when  property 
taken  in  one  county  by  larceny  has  been 
brought  into  another,  the  Jurisdiction  of  the 
otfense  is  In  either  county;  the  words  ''steal," 
"larceny,"  and  ''theft"  having  the  same  mean- 
ing. Cox  V.  Territory,  2  Okl.  Cr.  668,  104 
Pac.  878-380  (citing  Hughes  v.  Territory,  8 
Okl.  28,  56  Paa  708;  And.  Law  X>lct; 
Webst.  Int  Diet). 

SwindUnc  dlitlngnished 

See  Swindle— Swindling. 

THEFT  FROM  THE  PEB80K 

See,  also,  Larceny  from  the  Person, 

"Theft  from  the  person"  Is  the  form  of 
theft  in  which  the  {property  la  taken  from  the 
person.  Miles  v.  State,  103  S.  W.  864,  865, 
61  Ter.  Cr.  R.  687. 

To  constitute  "theft  from  the  person," 
it  is  not  essential  that  it  occur  in  a  concealed 
manner  and  out  of  the  observation  of  others ; 
and  where  money  was  taken  without  the  vic- 
tim's knowledge,  and  while  he  was  asleep 
or  stupefied,  the  spectators  being  misled  by 
accused's  statement  that  the  victim  was  his 
brother,  the  theft  was  privately  done,  with- 
in the  statute.  Black  v.  State,  104  S.  W. 
897,  898,  62  Tex.  Cr.  R.  8. 

"Theft  from  the  person"  may  be  either 
wholly  unknown  to  the  person  whose  prop- 
erty is  stolen,  and  privately,  or  it  may  be 
taken  from  his  person  so  suddenly  as  to  pre- 
vent effective  resistance.  Johnson  v.  State, 
117  S.  W.  964,  965,  65  Tex.  Cr.  R.  411;  Grant 
V.  State.  127  S.  W.  173,  174,  69  Tex.  Or.  R. 
123. 

A  guest  at  a  hotel,  on  retiring  placed 
his  pants.  In  a  pocket  of  which  was  his  pocket- 
book,  with  $72  in  money,  under  his  head. 
The  proprietor  during  the  night  entered  his 
room,  secured  the  pants,  and  stole  the  mon- 
ey. Held  not  to  show  a  "theft  from  the  per- 
son.'*   Gibson  y.  State  (Tex.)  100  S.  W.  776. 

THEIR 

As  its 

The  word  "their,'*  as  used  in  Laws  Ga. 
1833,  p.  264,  relating  to  the  charter  of  the 
Georgia  Railroad  Company,  and  providing 
that  the  stock  of  the  company  and  its  branch- 
es shall  be  exempt  from  taxation  for  a  fixed 
period,  and  after  that  shall  be  subject  to  a 
tax  not  exceeding  a  specified  per  cent,  per 
annum  on  the  net  proceeds  of  their  invest- 
ments, does  not  refer  to  the  shareholders 
who  should  become  interested  in  the  enter- 
prise, but  refers  to  the  corporation,  and  is 
used  in  the  same  sense  as  if  the  pronoun 
"its"  had  been  used  instead  of  "their." 
Georgia  R.  &  Banking  Co.  v.  Wright,  132 
Fed.  912,  914. 


THEIR  OHlTiT>REK 

Where  a  widow  with  one  diild  married  a 
widower  with  six  children,  and  two  children 
resulted  from  the  marriage,  and  he  took  out 
a  policy  of  insurance,  payable  to  the  wife, 
in  trust  for  herself  and  ''their  children," 
his  children  by  the  first  wife  were  entitled  to 
their  share  in  the  proceeds.  The  words 
"their  children"  might  be  used  in  one  con- 
nection to  designate  the  children  having  a 
common  parentage,  and  in  another  connection 
to  designate  the  children  of  the  husband  and 
the  children  of  the  wife  spoken  of.  Neither 
law  nor  common  usage  has  affixed  such  un- 
varying meaning  to  the  word  "their"  as  to 
prevent  its  appropriate  use  for  the  latter 
purpose.  Lehman  v.  Lehman^  64  AtL  598, 
599,  215  Pa.  344. 

THEIR  DEATH 

Testatrix  directed  that  a  fund  be  set 
apart  sufficient  in  amount  to  produce  an  in- 
come of  $6,000  a  year,  and  out  of  such  income 
to  pay  her  brother  |4,000  each  year,  and  an- 
other brother  $2,000  a  year  for  the  term  of 
their  natural  lives,  respectively,  and  after 
*'their  death"  the  capital  of  the  fund  to  go  to 
other  persons  named.  Held,  that  the  woitls 
"their  death"  must  be  construed  to  mean 
"after  their  respective  deaths."  CoUina  v. 
Warden,  64  Atl.  417,  419,  65  N.  J.  Bq.  866. 


Where  an  estate  inlands  la  granted  to  a 
husband  and  wife  for  life,  with  remainder  to 
"their  heirs,"  the  presumption  of  law  ia  that 
the  heirs  of  each,  as  a  separate  class,  take  a 
moiety  of  the  remainder.  Irvin  v.  Stover,  67 
S.  E.  1119,  1122,  67  W.  Ya.  366. 

THEIR  HEIRS  AT  I«AW 

The  words  "their  heirs  at  law,**  In  a  deed 
directing  a  trustee  to  pay  rents  to  decedent 
and  his  first  wife  and  at  their  death  to  con- 
vey to  'their  heirs  at  law,"  mean  heirs  of 
decedent  and  such  wife,  and  not  the  heirs  of 
survivor ;  decedent's  second  wife  thus  taking 
no  equitable  interest  under  the  deed.  Cran- 
dall  V.  Ahem,  85  N.  E.  886,  887,  200  Mas&  77. 

THEN 

The  word  "then**  does  not  always  Imply 
consecutiveness;  afterwards,  later,  at  anoth- 
er time,  being  some  of  its  meanings.  Yen- 
tress  V.  Town  of  Clayton,  61  South.  763,' 764, 
165  Ala.  849. 

The  word  "then"  as  used  in  connection 
with  the  devise  of  property,  has  been  held 
to  be  an  adverb  of  time,  but  the  general  rule 
is  that  it  does  not  point  to  the  time,  but  In- 
dicates the  event.  In  re  Fitzpatrick*s  Es- 
tate, 81  AU.  815,  816,  233  Pa.  33,  Ann.  Cos. 
1913B.  320. 

A  will  read:  "Upon  the  death  of  my  said 
wife  and  all  of  my  first  named  three  sisters, 
I  will  the  other  two-thirds  'then'  to  those 
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who  would  'then'  be  entitled  thereto  under 
the  intestate  laws."  Held,  that  as  first  used 
"then"  la  a  conjunction,  meaning  ''in  that 
event,*'  and  that  as  used  in  the  second  con- 
nection  it  is  an  adverb  of  time,  meaning  "at 
that  time."  Wood  y.  Schoen,  06  AtL  79,  81, 
216  Pa.  426. 

The  word  'then,"  as  used  In  a  deed  of 
trast  stipulating  that,  in  case  of  the  absence 
from  the  county  of  the  trustee,  another  per- 
son should  become  his  successor,  and  in  the 
absence  of  the  trustee  and  his  successor 
"then  the  then  sheriff  of  said  county, 
•  *  •  who  shall  thereupon  become  their 
successor  to  the  title  *  *  *  with  all  the 
powers,  duties  and  obUgatlonB  thereof,*'  may 
sell,  etc.,  plainly  has  reference  to  whomso- 
ever is  sheriff  at  the  time  of  the  default 
McNutt  V.  Mutual  Ben.  Life  Ins.  Ck).,  79  S. 
W.  703,  704,  181  Mo.  94. 

A  deed  of  trust  conveyed  the  property  to 
the  ''sheriff  of  W.  county,"  in  trust,  etc.,  to 
hold  the  same  to  such  grantee  and  to  bis  suc- 
cessor or  suoceflsors  in  trust,  and  to  his  or 
their  assigns  forever.  It  further  provided 
that  if  the  grantor  made  default  in  certain 
conditions,  at  the  option  of  the  holder,  the 
*then"  acting  sheriff  of  W.  county,  might 
sell  the  property,  eta  Held,  that  time  of 
foreclosure  was  the  potential  consideration  in 
the  interest  of  the  grantor  to  which  time  the 
w<Mrd  "then"  referred,  so  that  the  acting  sher- 
iff at  the  time  the  creditor  elected  to  Institute 
foreclosure  proceedings  was  the  sheriff  au- 
thorized to  make  the  sale.  Feller  v.  Lee,  124 
S.  W.  1129, 1133,  225  Mo.  819. 

In  Bankr.  Act,  f  60,  snbds.  "a,"  «b,"  as 
amended  by  Act  June  25,  1910,  c.  412,  f  11, 
subds.  "a,"  '-b,"  86  Stat  842,  providing  that 
if  at  the  time  of  transfer  by  an  insolvent 
debtor  or  entry  of  judgment  against  him,  the 
Judgment  or  transfer  ''then"  operates  as  a 
preference,  and  the  person  receiving  it  shall 
then  have  reasonable  cause  to  believe  that  it 
would  effect  a  preference,  etc.,  the  word 
"then"  refers  to  the  time  the  Judgment  was 
entered.  Galbralth  v.  Whitaker,  138  N.  W. 
772,  774,  119  Minn.  447,  43  U  B.  A.  (N.  S.) 
427. 

As  used  in  Ck)de  Civ.  Proc  f  390,  provid- 
ing that,  where  a  cause  of  action  which  does 
not  involve  real  property  within  the  state  ac- 
crues against  a  person  who  Is  not  "then"  a 
resident  of  the  state,  an  action  cannot  be 
brought  thereon  in  the  state  after  the  expira- 
tion of  the  time  limited  by  the  law  of  his 
residence  for  bringing  a  like  action,  etc.,  the 
phrase  "not  then  a  resident  of  the  state" 
must  be  construed  with  the  other  phrase, 
"the  law  of  his  residence."  The  word  "then" 
in  the  first  phrase  obviously  refers  to  the 
point  of  time  referred  to  immediately  before 
this  phrase,  namely,  the  time  when  the  cause 
of  action  accrued.  Hence  the  phrase  "law 
of  his  residence"  means  the  law  of  the 
debtor's  residence  at  the  time  the  cause  of' 
4  WD8.&  P.2D  Seb.-<^7 


action  accrued,  and  not  at  the  time  when 
the  action  was  commenced.  Utah  Nat  Bank 
V.  Jones,  96  N.  Y.  Supp.  888,  339,  109  App. 
Div.  526. 

As  at  tliAt  time 

A  will  devising  testator's  land  to  his 
widow  for  life,  and  providing  that  after  her 
death  the  remainder  of  the  estate  should  go 
to  testator's  son  and  daughter,  share  and 
share  alike,  and  in  case  of  their  death  "then" 
to  th^r  children  only,  and,  if  no  children  are 
left  by  them,  that  the  survivor  of  testator's 
Children  should  inherit  the  other's  share,  did 
not  give  the  son  and  daughter  an  estate  in 
fee;  they  being  entitled  to  nothing  more 
than  a  Ufe  estate  in  any  contingency,  the 
word  'then"  as  used,  being  an  adverb  of 
time,  and  meaning  *'at  that  time."  If  either 
of  them  dies  leaving  children,  the  estate  vests 
in  such  children ;  on  death  of  either  without 
leaving  children,  the  life  estate  vests  in  the 
survivor;  and  uvoa  his  death  leaving  chil- 
dren, they  would  take  the  whole  estate  in 
full.  If  both  of  testator's  dilldren  die  with- 
out diildren,  the  fee  becomes  intestate  prop- 
erty. Klelnhans  v.  Kleinhans,  97  N.  B.  1077, 
1078,  258  111.  620. 

Act  March  5,  1874  (P.  L.  p.  27;  2  Gen. 
St  1S95,  p.  1923,  t  35),  provides  that,  when 
a  building  on  leased  premises  is  injured  by 
fire  without  fault  of  the  lessee,  the  land- 
lord shall  repair  the  building  as  speedily  as 
possible,  or,  in  default  thereof,  the  rent  shall 
cease  until  the  building  shall  be  put  in  com- 
plete repair,  and  that,  in  case  of  total  de- 
struction of  the  building,  the  rent  shall  be 
paid  up  to  the  time  of  such  destruction,  and 
then  and  from  thenceforth  shall  cease  unless 
the  parties  have  otherwise  stipulated  In  their 
lease.  Held,  that  the  statute  does  not  give  a 
tenant  an  option  to  be  availed  of  within  a 
reasonable  time  as  to  whether  he  will  ter- 
minate the  lease  or  not,  but  the  word  "then" 
in  the  clause,  "and  then  and  from  thence- 
forth," refers  to  the  time  of  destruction  mak- 
ing the  lease  terminate  at  that  time,  in  the 
absence  of  a  contrary  provision  in  the  lease, 
and,  where  the  lessee  has  paid  an  installment 
of  rent  in  advance,  he  may  recover  from  the 
lessor  such  portion  thereof  as  would  have 
been  earned  after  the  destruction  of  the  prem- 
ises. Carley  v.  Liberty  Hat  Mfg.  Ck)i,'79  AtL 
447,  448,  81  N.  J.  Law,  502,  33  L.  B.  A.  (N. 
8.)  545. 

Where  a  will  gave  testator's  wife  a  life 
estate  in  all  his  real  and  personal  property, 
and  provided  that  at  the  death  of  the  wife 
all  his  property  should  be  sold  and  convert- 
ed into  money,  and  that  "then,"  after  the  pay- 
ment of  the  debts  of  the  wife  and  a  specific 
legacy,  an  equal  division  should  be  made 
among  all  the  children,  the  distribution  be- 
tween the  children  was  to  be  made  after  the 
death  of  the  widow,  the  sale  of  the  property, 
and  the  payment  of  the  obligations  referred 
to.    Nelson  V.  Nelson  (In<L)  72  N.  B.  482,  485. 
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Death  of  tAker  referred  to 

Under  a  deed  to  a  mother  for  life,  ''then" 
to  the  heirs  of  her  body  forever,  the  heirs 
take  a  future  contingent,  and  not  a  vested, 
interest,  within  Civ.  CJode,  §§  694,  780,  declar- 
ing that  a  future  interest  is  vested  when 
there  is  a  person  in  being  who  will  have  a 
light  to  immediate  possession  on  the  ceasing 
of  the  precedent  interest,  and  that  when  a 
remainder  on  an  estate  for  life  is  not  limited 
on  a  contingency  defeating  such  precedent 
estate  it  is  deemed  to  be  intended  to  take  ef- 
fect only  on  the  death  of  the  taker;  the  word 
"then"  referring  to  the  time  of  the  expira- 
tion of  the  life  estate.  Hall  v.  Wright,  120 
Paa  429,  431,  17  Cal.  App.  502. 

Death  of  testator  referred  to 

A  will  created  a  trust,  and  provided  that 
on  the  death  of  the  beneficiary  the  fund 
should  pass  to  testator's  sister  and  two 
brothers,  and  should  be  equally  divided  be- 
tween them,  and  that  "after"  the  fund  for 
the  trust  was  set  aside  the  residue  should 
go  in  trust  for  the  benefit  of  his  father  and 
mother  for  life,  and  thereafter  to  his  sister 
and  brothers.  The  provision  as  to  the  resi- 
due was  as  follows:  "After  my  executrix  and 
executors  have  paid  my  just  debts  and  set 
aside  the  aforesaid  sum  *  *  *  then  it  is 
my  will  and  I  give  and  bequeath  to  my  said 
executrix  and  executors  all  the  rest,  residue 
and  remainder  of  my  estate  real  and  person- 
al, in  trust,  however,  and  for  the  uses  and 
purposes  following,"  etc.  It  was  contended 
that  the  creation  of  the  residuary  trust 
"after"  the  prior  created  trust  indicated  an 
intention  to  exclude  from  the  residuary  trust 
all  of  that  which  was  included  in  the  former 
trust,  and  the  words  "after"  and  *'then"  were 
relied  on  as  indicating  such  intentions.  It 
was  held,  however,  that  these  words  were  to 
be  considered  words  of  description,  rather 
than  of  exclusion  and  limitation,  and  the 
provision  of  his  will  creating  a  residuary  es- 
tate was  deemed  to  speak  as  of  the  date  of 
his  death,  so  it  would  include  all  property 
that  had  been  devised  or  bequeathed  to  oth- 
ers, including  a  legacy  which  had  lapsed, 
liangley  v.  Westchester  Trust  Co.,  73  N.  E. 
44,  46,  180  N.  y.  326. 

4s  in  thm,t  ease  or  evemt 

A  life  estate  in  all  of  the  testator's  prop- 
erty, real  and  personal,  as  given  to  his  wife, 
who  is  charged  with  the  administration  of 
the  estate  for  the  benefit  of  herself  and  the 
other  beneficiaries  named  in  the  will,  is  not 
enlarged  into  a  fee  simple  estate  in  either  the 
real  or  personal  property  by  the  phrase,  de- 
scribing the  property  to  go  over,  "whatsoever 
what  may  be  left,"  nor  in  such  case  is  a  fee 
simple  estate  in  remainder,  defeasible  by  the 
death  of  the  devisee  without  leaving  a  child 
or  children  surviving  him,  enlarged  into  an 
absolute  estate  in  fee  simple  by  the  insertion, 
after  the  naming  of  the  event  the  happening 
of  which  shall  divest  the  estate,  of  the  phrase 


'  "then  the  estate  left  over."  The  word  "then" 
is  not  used  in  the  chronological,  but  the  se- 
quential, sense,  and  means  the  same  as  the 
words  "in  that  case,"  or  "in  that  event" 
Behrens  v.  Baumann,  66  S.  E.  6,  7,  66  W.  Va. 
56,  27  L.  R.  A.  (N.  S.)  1092. 

Where  in  a  will  there  is  a  devise  to  a 
son,  and  if  he  dies  without  lineal  descend- 
ants living  at  the  time  of  his  decease  "then" 
over,  these  words  are  not  by  themselves, 
without  assistance  from  other  parts  of  the 
will,  sufficient  to  create  an  estate  by  impli- 
cation in  the  lineal  descendants;  but  the 
son  takes  a  fee  defeasible  upon  his  death 
without  lineal  descendants  living  at  the  time 
of  his  decease,  and  in  the  event  of  lineal  de- 
scendants living  at  the  time  of  the  son's  de- 
cease his  fee  becomes  absolute,  and  such  de- 
scendants have  no  inter^t  under  the  will  as 
against  his  grantee.  Anderson  v.  United 
Realty  Co.,  86  N.  B.  644,  647,  79  Ohio  St  23. 

Time  of  enjoyment  referred  to 

Adverbs  of  time,  such  as  "upon,"  *then," 
"from  and  after,"  etc.,  in  the  devise  or  be- 
quest of  a  remainder  limited  upon  a  life  es- 
tate, are  construed  to  relate  merely  to  the 
time  of  enjoyment  of  the  estate,  and  not  to 
the  time  of  its  vesting  in  interest  Staples 
V.  Mead,  137  N.  Y.  Supp.  847,  850,  152  App. 
Dlv.  745. 

The  words  "then  to  pay  after  the  termi- 
nation of  the  life  estate"  do  not  mean  a  gift 
in  future,  but  a  present  gift,  and  vest  the 
remainder  upon  the  death  of  testator,  but 
postpone  the  enjoyment  of  the  gift  until  the 
death  of  the  life  tenant.  In  re  Allison,  102 
N.  Y.  Supp.  887, 892,  53  Misc.  Rep.  222. 

THEN  ANB  THERE 

Where  the  day  and  date  of  the  first  fbct 
alleged  is  given,  and  the  others  are  stated 
as  having  "then  and  there"  occurred,  it  is  to 
be  inferred  that  the  facts  alleged  were  coex- 
istent— occurring  at  the  same  point  of  time. 
State  y.  Hand,  58  Atl.  641,  71  N.  J.  Law,  137. 

The  words  "then  and  there"  as  used  in 
an  indictment  merely  bring  forward  prior 
averments  of  date  and  venue,  and  do  not 
otherwise  enlarge  the  description  of  the  of- 
fense. Shaw  V.  United  States,  165  Fed.  174, 
175,  91  O.  C.  A.  208. 

The  words  "then  and  there"  being  used 
in  an  indictment  simply  to  avoid  repeating 
the  time  and  place  at  which  the  offense  Is 
charged  to  have  been  committed,  their  omis- 
sion in  the  conclusion  of  the  indictment  or 
elsewhere  is  immaterial,  where  the  time  and 
place  of  the  offense  is  sufficiently  charged  in 
the  beginning  thereof.  State  v.  Selberling, 
127  S.  W.  106,  107,  143  Mo.  App.  318. 

Ab  Indictment  alleging  that  accused,  at 
a  county,  on  a  date  specified,  sold  liquor  to 
persons  named,  "minurs  under  the  age  of  21 
years,"  suthciently  charges  that  the  sale  was 
made  to  minors  in  the  county  on  the  date 
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mentioned  witbout  tlie  words  "then  and 
there"  immediately  preceding  the  quoted 
words.  The  words  "then  and  there"  In  an 
indictment  refer  to  some  former  allegation, 
and  are  only  necessary  when  It  is  essential 
to  refer  to  such  former  allegation.  State  v. 
Holden,  127  S,  W.  399,  400,  142  Mo.  App.  502. 

An  indictment,  charging  a  physician 
with  Issuing  a  prescription  for  intoxicating 
liquor  which  was  not  *'then  and  there"  to  be 
used  for  medicinal  purposes,  was  not  defec- 
tive in  the  use  of  the  quoted  words;  their 
effect  being  to  charge  the  offense  as  at  any 
time  within  the  limitation  of  the  crime  and 
at  any  place  in  the  county,  and  not  at  the 
immediate  time  and  place.  State  v.  Pome- 
roy,  147  S.  W.  144,  145,  163  Mo.  App.  288. 

The  formal  part  of  an  indictment  recited 
that:  "At  the  November,  1908,  term  of  the 
district  court  of  Carter  county,  state  of  Okla- 
homa, begun  and  held  in  the  city  of  Ardmore 
In  said  county,  on  the  9th  day  of  November, 
1908,  the  grand  Jury  of  said  county,  good 
and  lawful  men,  legally  drawn  and  summon- 
ed according  to  law,  and  then  and  there  ex- 
amined, impaneled,  sworn,  and  charged  ac- 
cording to  law,  do  present  and  find/*  etc. 
Held  that  the  words  "then  and  there''  hdve 
direct  reference  to  the  expression  "at  the  No- 
vember, 1908,  term  of  the  district  court,"  and 
not  to  the  phrase  "on  the  9th  day  of  Novem- 
ber, 1908,"  so  as  to  Identify  the  grand  Jury 
which  returned  the  indictment  as  one  which 
was  impaneled  on  the  9th  of  November,  and 
which  was  discharged  on  November  19th  pri- 
or to  the  commission  qt  the  offense  charged. 
Fooshee  v.  State,  108  Pac.  554,  556,  3  Okl.  Gr. 
666. 

The  words  '*then  and  there,"  used  in  an 
indictment  charging  a  seduction  of  a  female 
who  was  **then  and  there  an  unmarried  fe- 
male of  previous  chaste  character,"  refer 
to  the  time  of  and  Immediately  before  the  se- 
duction. State  V.  Sortviet,  110  N.  W.  100, 
101,  100  Minn.  12. 

Where  the  charging  part  of  an  indict- 
ment for  murder  is  in  one  sentence,  and  the 
word  "feloniously"  is  so  connected  with  sub- 
sequent portions  of  the  sentence  as  to  modify 
them  by  a  fair  interpretation,  it  is  unneces- 
sary to  repeat  the  word  In  connection  with 
each  act  constituting  the  crime;  but  where 
the  pleader  uses  words  to  describe  the  Intent 
with  which  the  assault  was  made,  the  words 
"then  and  there,"  used  in  connecting  the  in- 
fliction of  the  mortal  wound  with  a  felonious 
intent,  will  be  interpreted  to  refer  to  the  time 
and  place  merely,  and  not  as  a  vehicle  to  car- 
ry the  intent  with  wh'ch  the  assault  was 
made  through  the  indictment  so  as  to  modi- 
fy the  intent  in  making  the  mortal  wound. 
Wright  V.  United  States,  90  Pac  732,  733, 
18  Okl.  510,  11  Ann.  Cas.  995. 

Where  the  third  count  of  an  indictment 
referring  to  the  first  count,  alleged  that  de- 
fendant "did  on  the  day  and  date  and  in  the 


county  and  state  aforesaid,"  etc.,  the  omis- 
sion of  the  word  'there"  from  the  expression 
"then  and  there,"  in  the  charging  part  of  the 
indictment,  did  not  render  it  defective;  such 
expression  having  reference  to  the  previous 
time  and  place  alleged.  Manovitch  v.  State, 
96  S.  W.  1,  2,  50  Tex.  Or.  B.  200. 

When  an  act  is  done,  and  time  and  place 
alleged,  and  It  is  averred  that  then  and  there 
another  act  occurred,  and  other  acts  are  al- 
leged in  the  same  manner,  this  necessarily 
imports  that  all  the  acts  were  coexistent,  and 
that  they  occurred  at  the  same  time.  The 
word  "then"  refers  to  a  prfcise  time.  Bums* 
Rev.  St  1001,  S  8678  (Acts  1897,  p.  316,  |  1). 
authorizes  dealers  in  beverages  to  file  with 
the  circuit  court  clerk  a  written  description 
of  the  trade-mark,  initial,  etc.,  stamped  upon 
their  bottles,  and  provides  for  the  recording 
and  publication  thereof  for  not  less  than  two 
weeks  in  a  newspaper  in  the  county,  and  al- 
so for  the  recording  of  the  description  in  the 
office  of  the  secretary  of  state.  Section  8C80b 
(Acts  1897,  p.  316,  §  5)  punishes  any  one  fill- 
ing, buying,  selling,  etc.,  any  bottle  belonging 
to  a  dealer  who  has  complied  with  sejti^n 
8678,  with  the  intent  to  defraud  such  dealer. 
An  indictment  under  section  86d0b  charged 
the  offense  as  committed  on  the  same  day  on 
which  it  was  returned,  and  alleged  that  the 
dealer  had  "then  and  there  and  theretofore" 
filed  with  the  circuit  court  clerk  the  required 
description,  which  had  been  recorded,  and 
that  the  clerk  "then  and  there"  caused  a 
copy  to  be  published  "for  not  less  than  two 
weeks"  in  a  certain  newspaper,  and  that  such 
description  was  "then  and  there  also  filed" 
with  the  secretary  of  state,  and  by  him 
**then  and  there"  recorded.  Held,  that  the 
indictment  was  bad  for  failing  to  show  that 
the  dealer  had  complied  with  section  8678, 
and  that  the  required  publication  had  taken 
place  before  the  purchase  constituting  the  of- 
fense occurred.  State  v.  Barnett,  65  N.  E. 
515,  516,  159  Ind.  432. 

Am  instantly 

A  statement  in  an  indictment  ^that  the 
deceased  ''then  and  there  instantly  died"  is 
a  sufiicient  allegation  that  the  death  occurred 
within  a  year  and  a  day  after  the  assault. 
Commonwealth  v.  Snell,  75  N.  B.  75,  77,  189 
Mass.  12,  8  L.  K.  A.  (N.  S.)  1019. 

As    time    and    place    previously    men- 
tioned 

Where  an  indictment  for  permitting 
gambling  on  premises  stated  the  date  of  the 
offense  and  laid  the  venue  in  a  certain  coun- 
ty of  the  state,  it  was  sufficient  to  refer  there- 
after in  the  indictment  to  the  time  and  place 
by  using  the  words  "then  and  there."  De 
Los  Santos  v.  State  (Tex.)  146  S.  W.  919,  920. 

An  indictment  alleging  that  a  local  op- 
tion election  was  held  on  a  certain  day,  and 
thereupon  an  order  prohibiting  sales  was 
made,  and  that  defendant  "then  and  there" 
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sold  liquor,  Is  bad.  The  words  "then  and 
there**  refer  back  to  the  date  before  alleged 
when  the  local  option  election  was  held,  and 
show  a  sale  at  a  time  when  the  same  could 
not  be  unlawful.  O'Reilly  v.  State  (Tex.) 
85  S.  W.  89. 

An  indictment  alleging  that  defendants 
on  a  certain  date  ''then  and  there  being,  and 
acting  together,  did  'then  and  there*  ♦  ♦  ♦ 
feloniously  take,  steal,  and  ride  away"  three 
horses  belonging  to  two  different  persons, 
sufficiently  alleged  that  the  animals  were 
taken  at  the  same  time  and  place,  so  that  it 
was  proper  to  charge  the  stealing  of  all  ani- 
mals in  one  indictment  State  t.  Clark*  80 
Pac.  101,  46  Or.  140. 

In  an  affidavit  for  violating  the  local  op- 
tion law,  it  was  alleged  that  at  an  election 
held  it  was  determined  that  the  sale  of  in- 
toxicating liquors  should  be  prohibited  in 
Justice  precinct  Na  4,  in  a  county  and  state 
named,  and  the  necessary  orders  made  and 
publication  had,  and  that  thereafter,  on  a 
date  specified,  a  person  named  "did  then  and 
there  sell  intoxicating  liquors*'  to  a  person 
named.  The  Information  followed  the  com- 
plaint, except  that,  instead  of  the  words  "then 
and  there,*'  the  words  "thereafter  in  said  Jus- 
tice precinct"  were  used.  Held,  that  there 
was  no  variance  between  the  affidavit  and 
the  information  as  to  the  place  where  the  al- 
leged sale  took  place;  both  affidavit  and  in- 
formation charging  the  offense  to  have  been 
committed  in  prohibited  territory.  Moreno 
V.  State,  143  S.  W.  156,  157,  64  Tex.  Or.  B. 
660. 

An  information  charging  that  In  a  cer- 
tain town,  voting  precinct,  and  county  of  the 
state,  while  a  public  election  was  being  held 
on  a  certain  day,  defendant  then  and  there 
unlawfully  and  willfully  gave  to  another  in- 
toxicating liquor,  sufficiently  charged,  by  the 
use  of  the  words  "then  and  there,"  that  the 
offense  was  committed  in  the  town  specified. 
Walker  v.  State  (Tex.)  151  S.  W.  818. 

The  words  "then  and  there,"  as  used  in 
an  indictment,  have  reference  to  the  day  be- 
fore named  therein.  State  v.  Bonney,  84  Me. 
223,225. 

THEN  liiVmO 

Under  a  will  which  directs  trusteeB,  on 
the  death  of  testator's  child,  to  convey  the 
principal  of  the  share  so  held  for  such  child's 
benefit  to  such  child's  lawful  issue  then  living 
by  representation,  but  if  such  child  shall 
die  without  leaving  lawful  issue  living  at  the 
time  of  such  child's  death,  then  upon  such 
child's  death  to  add  the  principal  of  the  share 
held  for  such  child's  benefit  equally  to  the 
shares  held  for  the  benefit  of  any  other  chil- 
dren "then  living,"  the  words  "then  living" 
as  first  used  refer  to  the  death  of  the  child, 
and  not  of  the  testator.  Clarke  v.  Fay,  91 
N.  E.  328,  829,  206  Mass.  228,  27  U  B.  A.  (N. 
a)454. 


I  Testatrix  devised  a  residuary  estate  in 
trust  to  pay  the  income  to  her  brothers  for 
life  and  survivor,  with  remainder  to  the  is- 
sue of  one  of  them,  and  provided  that,  on  the 
death  of  the  brothers  leaving  no  issue  "then 
living,"  the  "then  remaining"  property  should 
be  divided  into  three  parts,  one  part  to  be  di- 
vided equally  between  three  oousina,  the  chil- 
dren of  an  uncle,  one  part  to  be  divided  equal- 
ly between  two  cousins,  the  children  of  an 
aunt,  and  one  part  to  an  uncle,  and,  in  case 
of  the  "previous  decease"  of  either  of  the 
cousins  or  of  the  uncle  leaving  issue,  the 
share  of  the  deceased  should  be  paid  to  such 
issue  by  light  of  representation,  and,  if  there 
were  no  issue  "then  living,"  the  share  should 
be  divided  equally  among  the  survivors  of 
the  cousins  and  the  uncle,  or  the  whole  to 
the  survivor  of  them.  The  last  surviving 
brother,  both  of  whom  died  without  issue, 
survived  a  cousin;  a  child  of  the  aunt,  who 
died  leaving  no  issue,  and  the  uncle  leaving 
two  daughters.  Held,  that  the  words  "then 
living,"  "then  remaining,"  and  "previous  de- 
cease" referred  to  the  period  of  distribntion, 
and  testatrix  intended  that  the  survivors 
should  be  ascertained  at  the  period  of  dis- 
tribution, and  the  share  of  the  deceased  cous- 
in must  be  divided  equally  between  the  four 
surviving  cousins,  to  the  exclusion  of  the 
children  of  the  deceased  uncle.  Hall  T.  Hall, 
95  N.  B.  788,  789,  209  Mass.  850. 

Testator  devised  land  in  trust  for  the 
benefit  of  his  brother  J.  for  life,  with  provi- 
sion that  if  J.'s  wife  survived  J.,  one-third  of 
the  income  was  to  be  paid  her  during  her  life, 
and  the  remaining  two-thirds  were  to  be  di- 
vided among  J.'s  children  in  the  proportion  of 
three  eighths  to  A.  and  five-eighths  equally  to 
his  other  children  then  living  during  the  life 
of  their  mother,  and  that  immediately  after 
the  death  of  J.  and  wife  said  real  estate 
should  be  vested  in  the  children  of  J.  in  the 
same  proportion  as  mentioned  as  to  the  in- 
come, and  that  if  any  of  the  children  be  then 
deceased,  under  age  and  without  issue,  the 
surviving  children  of  J.  should  take  the  share 
of  said  decedent  In  the  same  proportions,  but 
if  either  of  said  children  be  then  deceased, 
leaving  lawful  issue,  such  issue  should  take 
the  share  that  the  deceased  parent  would 
have  taken  if  living.  Held,  that  the  Interest 
which  a  child  of  J.  took  under  the  will  was  a 
vested  remainder,  and  not  contingent  on  his 
surviving  his  parents,  or  subject  to  be  divest- 
ed by  his  dying  before  them  without  issue,  he 
being  of  age  when  he  died;  the  words  "then 
living,"  applying  only  to  the  division  of  the 
income.  Jacobs  v.  Whitney,  91  N.  E.  1009, 
1012,  205  Mass.  477,  18  Ann.  Gas.  576. 

A  will  after  giving  life  estates,  provided 
that  at  the  death  of  the  Ufe  tenants,  or  in 
case  **!  should  survive"  them,  "then  at  my 
death  •  ♦  ♦  I  give"  certain  property,  "to 
the  three  youngest  children  then  living  of" 
one  of  such  persons*    Held  that  the  phrase 
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then  living"  refers  to  the  words  ''at  my 
death,**  rather  than  to  the  death  of  the  life 
tenants,  vesting  the  estates  In  such  children 
at  the  death  of  testator  subject  to  the  life 
estates.  Van  Deusen  y.  Van  Deusen,  122  N. 
r.  Supp.  718,  719,  138  App.  Dlv.  357. 

A  testator  bequeathed  to  his  wife  the  in- 
come from  funds  for  her  life,  also  a  cash  leg- 
acy and  personal  property,  and  devised  to  her 
their  homestead  for  life;  and  a  later  item 
of  his  will  declared  that  it  was  his  intention 
that  the  provisions  in  favor  of  his  wife  should 
have  precedence  over  all  other  gifts,  devises, 
or  legacies.  Another  clause  declared  that  it 
was  his  wish  that  his  executors  should  have 
ample  time  in  which  to  administer  and  settle 
his  estate,  so  that  no  property  should  be  un- 
duly sacrificed  by  a  speedy  sale.  The  testator 
also  bequeathed  to  trustees,  on  the  death  of 
his  wife,  a  part  of  the  fund  of  which  she  was 
given  the  income  for  life  for  the  establishment 
of  a  children's  hospital,  which  fund,  upon  the 
failure  of  the  city  to  comply  with  certain  con- 
ditions, was  to  pass  into  and  become  a  part  of 
the  residue,  and  to  be  distributed  to  the  then 
living  children  of  the  testator's  brothers  and 
sisters.  The  testator  gave  specific  legacies  to 
his  nephews  and  nieces,  who  were  his  heirs, 
and  also  gave  specific  legacies  to  his  brothers 
and  sisters,  besides  giving  them  the  remain- 
ders in  part  of  the  funds  bequeathed  to  his 
wife.  The  residuary  clause  recited  that  all 
the  rest  and  residue  of  the  testator's  estate, 
''after  providing  for  the  dev:ses,  bequests  and 
legacies"  mentioned,  and  after  so  much  there- 
of as  may  be  necessary  to  defray  the  expense 
of  taxes  on  his  homestead  and  keeping  the 
same  in  repair  for  the  benefit  of  testator's 
wife,  was  devised  and  bequeathed  to  the 
then  living  children  of  his  brothers  and  sis- 
ters. Held  that,  if  the  testator  intended 
there  should  be  a  number  of  residuums,  to  be 
distributed  from  time  to  time,  his  intention 
would  be  carried  out,  but  the  Idea  would  give 
a  new  meaning  to  the  term  "residuum"  or 
"residuary  estate,"  which  means  that  which 
is  left  when  all  the  debts  and  particular 
legacies  are  discharged;  but,  in  view  of  the 
testator's  solicitude  for  his  wife,  and  the  fact 
that  part  of  the  fund  of  which  she  was  given 
a  life  Income  was  directed  to  be  disposed  of 
as  part  of  the  residuum,  and  In  view  of  the 
use  of  the  word  "after,"  which  ordinarily  de- 
notes subordination  as  to  time,  the  will  creat- 
ed only  one  residuum,  which  was  not  to  be 
distributed  until  after  the  death  of  the  tes; 
tator's  wife;  the  words  "then  living"  refer- 
ring to  the  death  of  the  wife.  In  re  Stark's 
Will,  134  N.  W.  389,  395,  149  Wis.  631. 

The  words  "if  then  living,"  in  a  will  pro- 
viding that  **ln  case  of  the  decease  of  either 
of  my  said  three  sons  before  the  decease  of 
their  mother,  leaving  lawful  issue,  the  issue 
of  such  deceased  son  shall  take  by  represen- 
tation the  share  the  parent  would  be  entitled 
to  ff  then  living,  and  in  case  of  default  of 
su<^  issue,  then  my  said  executors  shall  pay 


over  to  my  sorviving  sons  equaUy  the  portion 
of  said  trust  property  herein  bequeathed  to 
the  son  so  dying  without  issue,**  refer  to  the 
time  when  interest  or  principal  is  payable 
out  of  the  share  of  a  son  who  had  died  leav- 
ing no  issue.  Hendricks  v.  Hendricks,  09  N. 
B.  736,  738,  177  N.  Y.  402. 

THEN  ON  HAND 

The  words  "then  on  hand,**  in  a  contract 
between  plaintllf  and  defendant,  in  one  of  the 
clauses  of  which  it  was  agreed  that,  on  the 
execution  of  a  certain  lic^ise  to  defendant  by 
a  patentee,  plaintiff  would  execute  and  deliver 
to  defendant  a  bill  of  sale  of  all  its  property 
"then  on  hand**  at  plaintiff's  factory,  on  re- 
ceiving from  defendant  a  specified  cash  sum, 
plainly  means,  not  on  hand  at  the  time  the 
contract  was  signed,  but  that  might  be  on 
hand  at  a  future  date,  to  wit,  upon  the  execu- 
tion of  the  license,  and  such  contract  Is  a 
mere  option,  and  does  not  bind  defendant 
to  pay  the  sum  named  on  the  execution  of  the 
license.  New  York  Pelton  Floor  Co.  v.  Tuck- 
er &  Vinton,  89  N.  Y.  Supp.  410,  411,  43  Misc. 
Rep.  429. 

TU13N  OWNED 

In  an  agreement  providing  for  the  sale  of 
stock  of  a  member  of  a  corporation,  together 
with  its  proportion  of  the  surplus,  to  the  oth- 
er stockholders,  the  expressions  **th&x  own- 
ed," "the  stock, of  the  deceased,"  "his  en- 
tire holdings  of  stock,"  were  used  In  referring 
to  the  disposition  of  the  stock  of  members 
dying  or  retiring  from  the  concern.  Held, 
that  the  agreement  embraced  new  stock  creat- 
ed from  the  surplus.  Jones  v.  Brown,  60  N. 
R  648,  649,  171  Mass.  818. 


A  will  gave  testator's  widow  the  sole  use 
and  benefit  of  all  the  property  during  her  life 
and  while  unmarried,  and  provided  that  on 
her  marriage  a  certain  distribution  should  be 
made,  and  also  provided  that  at  her  death  un- 
married there  should  be  a  certain  distribu- 
tion of  the  estate  "then  remaining."  The 
will  directed  payment  of  debts  and  certain 
expenses,  and  the  assets  Included  quite  an 
amount  of  live  stock.  The  use  of  the  phrase 
"then  remaining"  did  not  show  an  intention 
to  authoMze  the  widow  to  sell  real  estate. 
The  widow  had  no  right  to  use  the  corpus  of 
the  estate,  either  real  or  personal,  without  ac- 
counting for  the  same  to  those  who,  on  her 
death  or  remarriage,  should  become  entitled 
to  the  fee.  Thompson  v.  Adams,  69  N.  E. 
1,  3,  205  lU.  552. 

Testatrix  devised  a  residuary  estate  in 
trust  to  pay  the  Income  to  her  brothers  for 
life  and  survivor,  with  remainder  to  the  Is- 
sue of  one  of  them,  and  provided  that,  on 
the  death  of  the  brothers  leaving  no  issue 
'*then  living,"  the  "then  remaining"  proper- 
ty should  be  divided  into  three  parts,  <me 
part  to   be  divided  equally  between  three 
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cousins,  the  cblldren  of  an  nnde,  one  part  to 
be  divided  equally  between  two  cousins,  the 
children  of  an  aunt,  and  one  part  to  an 
uncle,  and,  in  case  of  the  ''previous  decease*' 
of  either  of  the  cousins  or  of  the  uncle  leav- 
ing issue,  the  share  of  the  deceased  should 
be  paid  to  such  issue  by  right  of  representa- 
tion, and,  if  there  were  no  issue  "then  liv- 
ing," the  share  should  be  divided  equally 
among  the  survivors  of  the  cousins  and  the 
uncle,  or  the  whole  to  the  survivor  of  them. 
The  last  surviving  brother,  both  of  whom  died 
without  issue,  survived  a  cousin,  a  child  of 
the  aunt,  who  died  leaving  no  issue,  and  the 
uncle  leaving  two  daughters.  Held,  that  the 
words  ''then  living,"  "then  remaining,"  and 
"previous  decease**  referred  to  the  period  of 
distribution,  and  testatrix  intended  that  the 
survivors  should  be  ascertained  at  the  period 
of  distribution,  and  the  share  of  the  deceased 
cousin  must  be  divided  equally  between  the 
four  surviving  cousins,  to  the  exclusion  of 
the  children  of  the  deceased  uncle.  Hall  v. 
HaU,  95  N.  E.  788,  7S9,  209  Mass.  350. 

THEN  SURVrVlNO 

A  testator,  survived  by  a  widow  and  six 
children,  directed  that  the  residuary  estate 
should  be  held  in  trust  to  pay  the  Income  to 
the  widow,  and  on  her  death  to  divide  the  es- 
tate into  as  many  equal  shares  as  "X  may 
have  children  living  at  the  time  of  the  decease 
of.  my  said  wife  ♦  ♦  ♦  or  issue  of  any 
deceased  child  living  at  such  division,"  and 
provided  that,  if  any  of  the  children  should 
die  leaving  no  issue,  the  share  set  apart 
to  any  child  so  dying  should  be  divided 
among  his  children  "then  surviving,"  share 
and  share  alike.  Held,  that  the  words 
"then  surviving"  referred  to  the  time  of  the 
death  of  a  child  without  issue,  and  survivor- 
ship was  a  condition  precedent  to  any  child 
becoming  entitled  to  any  interest  in  the  share 
of  a  child  dying  without  isssue,  and  the  share 
of  a  son  of  testator,  who  died  without  issue 
after  the  death  of  a  brother  and  sister  leav- 
ing issue,  went  to  the  surviving  children  of 
testator,  to  the  exclusion  of  grandchildren. 
Davies  v.  Davies,  113  N.  Y.  Supp.  872,  875, 
129  App.  Div.  379. 

THEOLOGICAL  OR  RELIGIOUS  SEMI- 
NARY 

The  holding  of  morning  exercises  in  the 
public  schools,  consisting  of  the  reading  by 
the  teacher  without  comment  of  nonsectarlan 
extracts  from  the  Bible,  King  James'  version, 
and  repeating  the  Lord's  Prayer  and  the 
singing  of  appropriate  songs,  in  which  the 
pupils  are  invited,  but  not  required  to  join, 
does  not  convert  the  schools  into  a  "sect  or 
religious  society,  theological  or  religious 
seminary"  or  a  "sectarian  school,"  within 
Const,  art  1,  §  7,  and  article  7,  §  5,  providing 
that  no  money  shall  be  appropriated  from  the 
treasury  for  the  benefit  of  any  sect  or  reli- 


gious society,  theological  or  religious  semina- 
ry, or  for  the  support  of  any  sectarian  school ; 
a  "theological  or  religious  seminary"  being  a 
place  for  the  preparation  of  men  for  the 
ministry,  or  for  the  teaching  of  religious  doc- 
trines. Church  V.  Bullock,  109  S.  W.  116, 
117,  104  Tex.  1, 16  L.  R.  A.  (N.  S.)  860,  afllrm- 
ing  (Tex.)  100  S.  W.  1025. 

THEORY 

See  Association  Theory. 

The  "theory  of  the  case**  refers  to  the 
facts  on  which  the  right  of  action  is  claim- 
ed to  exist,  and  if  the  facts  stated  as  the 
basis  of  a  right  to  recover  are  sufficient, 
either  at  common  law  or  by  statute,  the  com- 
plaint is  good  as  against  a  demurrer,  though 
the  pleader  himself  may  have  been  mistaken 
as  to  the  law  awarding  him  his  right  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Rogers,  87  N. 
E.  28,  81,  45  Ind.  App.  230;  State  ex  rel. 
MllUce  V.  Petersen,  75  N.  B.  602,  604,  36 
Ind.  App.  269. 

THEORETIGAIi  SECTIONS 

See  Corresponding  Theoretical  Sections. 

THERE 

See  Then  and  There. 

THERE  IS  NO  CHANGE 

An  applicant  for  a  life  insurance  policy, 
instead  of  being  required  by  the  examiner  to 
answer  specific  questions  in  the  application, 
signed  a  statement  written  by  the  examiner 
across  the  blank  questions  which  were  identi- 
cal with  those  answered  on  a  previous  ex- 
amination by  the  same  examiner  for  insur- 
ance in  another  company.  The  statement 
asserted  that  the  answers  on  such  previous 
examination  "still  held  good,  and  are  valid 
in  regard  to  this  examination."  Held,  that 
such  statement  was  a  reiteration  of  the 
truth  of  the  statements  given  on  the  prior 
examination,  and  the  words  "there  is  no 
change  from  last  examination'*  did  not  mean 
that  each  question  was  read  and  answered. 
Fletcher  v.  Bankers*  Life  Ins.  Co.  of  City  of 
New  York,  116  N.  Y.  Supp.  1105,  1106,  62 
Misc.  Rep.  546;  Id.,  119  N.  Y.  Supp.  801,  135 
App.  Div.  295. 


Under  Rev.  St  1879,  f  1574,  making  it 
an  offense  to  remove  or  cause  to  be  removed 
and  placed  in  a  public  road  any  dead  animal 
or  other  nuisance,  to  the  icnnoyance  of  the 
citizens,  and  providing  that  if  such  nuisance 
be  not  removed  within  three  days  thereafter 
it  shall  be  deemed  a  second  offense,  the  term 
"three  days  thereafter"  means  three  days 
after  conviction,  and  an  indictment  which, 
in  order  to  supply  a  basis  for  a  prosecution 
for  a  failure  to  abate  a  continuing  nuisance 
within  three  days  after  conviction,  pleads  a 
continuance  of  the  nuisance  from  the  time  it 
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wad  created  until  the  filing  of  the  informa- 
ti6n,  does  not  charge  two  distinct  otfenses, 
and  hence  is  not  bad  for  duplicity.  State 
V.  Murray,  140  S.  W.  809,  902,  237  Mo.  158. 

It  being  clear  from  the  record  of  a 
prosecution  for  violation  of  an  ordinance  by 
breach  of  the  peace  in  using  offensive  lan- 
guage that  "thereafter,"  in  an  instruction 
claimed  to  have  exonerated  defendant  if  he 
used  the  language  after  the  marshal  shot 
his  brother,  was  iised,  and  must  have  been 
understood,  not  in  the  sense  of  after  the  af- 
fair was  a  past  matter,  but  in  the  sense  of 
not  before  the  wrongful  conduct  of  the 
marshal  in  assaulting  defendant  and  shooting 
at  his  brother  running  from  arrest  for  a  mis- 
demeanor, its  use  is  not  ground  for  reversing 
an  acquittal.  City  of  Stanberry  v.  O'Neal, 
150  S.  W.  1104,  1107,  166  Mo.  App.  709. 

In  a  statute  providing  that  Judges  of 
the  supreme,  district,  and  county  courts  shall 
be  elected  at  the  first  general  election,  and 
"thereafter"  at  the  general  election  next 
preceding  the  time  of  the  termination  of  their 
respective  terms  of  office,  the  word  "thereaft- 
er" can  hare  no  other  meaning  than  that,  at 
the  general  election  next  preceding  the  time 
of  the  termination  of  each  and  every  subse- 
qu^it  term  of  office  as  they  shall  follow 
each  other  in  succession,  a  successor  shall  be 
elected.  State  ex  rel.  Polk  v.  Galuaha,  104 
N.  W.  197,  200,  74  Neb.  188. 

An  instruction  that  **if  you  believe  from 
the  evidence  that  the  conductor  of  defendant 
requested  of  plaintiflC  his  fare  or  ticket  a 
short  time  after  leaving  the  depot,"  and  that 
he  thereafter  ^gain  requested  the  plaintiff 
to  produce  his  ticket  or  pay  his  fare,  and 
that  he  failed  to  do  so,  whereupon  he  was  re- 
quired to  leave  the  train,  *'you  will  find  for 
the  defendant,"  is  faulty,  in  that  it  fails  to 
state  that  plaintiff  was  entitled  to  a  rea- 
sonable time  to  pay  his  fare.  A  "short  time" 
after  leaving  the  depot  might  mean  one  sec- 
ond, five  minutes,  or  more,  being  a  relative 
term,  and  might  be  either  a  reasonable  time 
or  not,  and  so  the  word  "thereafter"  might 
mean  immediately,  or  any  subsequent  time 
after  the  first  demand.  Seaboard  Air  Line 
Ry.  V.  Scarborough,  42  South.  706,  712,  52 
Fla.  425. 

The  word  "hereafter"  pertains  to  some- 
thing that  will  occur  in  the  future.  Web- 
ster defines  it  as  a  future  existence  or  state ; 
in  time  to  come,  or  some  future  time  or  state. 
Where  under  the  terms  of  an  original  con- 
tract 10  per  cent  of  the  contract  price  was 
to  be  retained  until  the  final  completion  of 
the  work  and  an  assignment  of  the  contract 
provided  that  the  assignee  should  have  all 
the  compensation  "hereafter  accruing,"  the 
words  "hereafter  accruing"  reserved  the 
10  per  cent  earned  at  the  time  of  the  assign- 
ment of  the  contract  to  the  assignor.  Btcan- 
brack  v.  Farls,  79  Pac.  817,  818, 10  Idaho,  584. 


An  order  giving  plaintiffs  80  days  to 
make  and  serve  a  case-made,  and  giving  de- 
fendant 5  days  after  service  to  suggest 
amendments,  the  case  to  be  signed  and  set- 
tled on  2  days'  notice  of  either  party  at 
"any  time  thereafter,"  fixes  no  time  for  set- 
tling and  signing  a  case-made  when  the  trial 
Judge's  term  of  office  has  expired.  State  ex 
rel.  Lauder  et  aL  v.  Lewis,  83  Pac.  619,  72 
Kan.  234  (citing  and  adopting  Mowery  v. 
Wilson  State  Bank,  72  Pac.  539,  67  Kan.  128 ; 
Butler  V.  Scott,  75  Pac.  496,  68  Kan.  512). 

THEREAT 

The  word  "thereat,"  in  Const  art  11, 
I  8,  declaring  that  a  freeholder's  charter 
should  be  submitted  to  the  qualified  electors 
of  the  dty  at  a  general  or  special  election, 
and  that,  if  a  majority  of  the  electors  vot- 
ing thereat  shall  ratify  It,  it  shall  be  sub- 
mitted to  the  Legislature,  refers  to  the  par- 
ticular phrase  "general  or  special  election," 
and  has  exactly  the  same  meaning  as  if  the 
sentence  had  read,  **if  a  majority  of  such 
qualified  electors  voting  at  such  election 
shall  ratify  the  same."  City  of  Santa  Bosa 
V.  Bower,  75  Pac.  829,  830, 142  CaL  299. 


The  words  "and  thereby"  in  an  instruc- 
tion are  synonymous  with  the  phrase  "in  con- 
sequence thereof."  Pope  v.  Chicago  City  Ry. 
Co.,  113  111.  App.  503,  507. 

Where  an  indictment  cdiarges  that  D. 
"did  unlawfully  and  from  a  premeditated  de- 
sign to  effect  the  death  of  one  G.  make  an  as- 
sault on  the  said  G.,  and  a  certain  pistol, 
which  then  and  there  was  loaded  with  ♦  ♦  • 
leaden  bullets  and  by  him  the  said  D.  had 
and  held  in  his  hand,  he,  the  said  D.,  did 
then  and  there  unlawfully  and  from  a  pre- 
meditated design  to  effect  the  death  of  the 
said  G.,  shoot  off  and  discharge  at  and  upon 
the  said  G.,  thereby  and  by  thus  striking  the 
said  G.  with  the  said  leaden  bullets,  inflicting 
on  and  in  the  body  of  the  said  G.  one  mortal 
wound,"  etc.,  the  homicidal  act  or  efficient 
cause  of  death  is  charged  to  have  been  perpe- 
trated from  a  premeditated  design  to  effect 
death,  although  the  words  "from  a  premedi- 
tated design  to  effect  death"  are  not  repeated 
when  the  Infliction  of  the  mortal  wound  is 
charged,  since  these  words,  previously  alleg- 
ed, are  connected  with  the  mortal  stroke  by 
the  words  "thereby  and  by  thus."  The  word 
"thereby"  in  the  indictment  signifies  "by  that 

fians,"  or  in  consequence  of  the  preceding 
egations,  and  refers  to  all  that  precedes  it, 
both  as  to  the  act  of  firing  the  pistol  and  to 
the  premeditated  design  with  which  the  pistol 
was  discharged.  Daniels  v.  State,  41  South. 
609,  611,  52  Fla.  18  (citing  Union  Rolling  Mill 
Co.  V.  Gillen.  100  111.  52;  Lieuallen  v.Mos- 
grove,  54  Pac.  200,  202,  664,  33  Or.  282). 

"Thereby,"  as  used  in  an  instruction 
that  it  was  negligence  on  the  part  of  a  rail- 
road company  to  run  its  trains  through  a  city 
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at  a  speed  prohibited  by  law,  and  if  the  rail- 
road did  80  mn  its  trains  and  '"thereby"  in- 
jured or  destroyed  the  property  of  a  person 
who  was  himself  in  the  exercise  of  reasonable 
care,  it  would  be  liable^  meant  that  the  rail- 
road must  have  injured  the  property  by  so 
running  at  a  prohibited  speed;  the  word 
''thereby"  referring  to  the  unlawful  speed, 
and  the  instruction  therefore  requiring  the 
unlawful  speed  to  be  the  proximate  cause  of 
the  injury.  Chicago  &  B.  I.  R.  Go.  ▼.  Grose, 
73  N.  EX  865,  869,  214  IlL  602,  105  Am.  St 
Rep.  135. 

The  word  "thereby,"  as  used  in  a  count 
alleging  that,  while  plaintiff  was  engaged  In 
leaving  defendant's  car  at  a  station  to  which 
he  had  been  carried  therein,  defendant's  serv- 
ant in  charge  or  control  of  the  car,  acting  In 
the  line  and  scope  of  his  authority  as  such, 
wantonly  or  intentionally  caused  the  car  to 
start  or  jerk,  and  "thereby"  wantonly  or  in- 
tentionally caused  plaintiff  to  suffer  the  in- 
juries set  out,  must  be  given  a  natural  sig- 
nificance, and  is  the  equivalent  of  "In  that 
way,"  and  hence  was  Insuflacient  to  aver 
wantonness  or  an  intention  on  the  part  of 
defendant's  servant  to  inflict  the  injuries, 
in  the  absence  of  an  averment  or  showing  of 
purpose  to  inflict  the  injury.  Birmingham 
Ry.,  light  &  Power  Go.  ▼•  Brown,  43  South. 
342,  343,  150  Ala.  327. 


See  Value  Therefor. 

QThe  word  "therefor"  Is  deflned  as  mean- 
ing for  that,  or  this,  or  it.  Ercanbrack  v. 
Paris,  79  Pac.  817,  818,  10  Idaho,  584. 

THEREFROM 

Where  the  evidence  showed  that  plain- 
tlfTs  injuries  were  permanent,  a  charge  that 
the  jury,  In  estimating  the  damages,  should 
consider  plaintiff's  "loss  of  time  and  such 
damages,  if  any,  as  you  may  from  the  evi- 
dence find  it  is  reasonably  certain  he  will 
suffer  in  the  future  therefrom,"  did  not  au- 
thorize damages  for  loss  of  time  which  plain- 
tiff might  suffer  in  the  future,  for  the  word 
"therefrom,"  in  the  charge,  referred  to  dam- 
ages plaintiff  would  suffer  in  the  future  as  a 
result  of  the  injuries.  Hales  v.  Raines,  130 
S.  W.  425,  428, 146  Mo.  App.  232. 


Testator  bequeathed  aU  the  residue  of 
his  estate  to  his  wife  for  life  with  power  || 
make  such  disposition  thereof  as  might  R 
necessary  for  her  comfort  and  support.  Held, 
that  the  word  "thereof"  meant  "of  that"  and 
"that"  was  a  demonstrative  pronoun  refer- 
ring to  "estate"  as  its  antecedent,  and  hence 
the  widow's  power  of  sale  was  not  limited  to 
her  life  estate,  but  included  a  sale  of  the  fee 
of  such  property  as  was  reasonably  necessa- 
ry for  her  comfort  and  support  Griffin  v. 
Nicholas,  123  S.  W.  1063,  1067,  224  Mo.  275. 


In  Act  June  23, 1911  (P.  U  1123),  entitled 
"An  act  establishing  in  each  county  a  boahl 
of  viewers  •  •  •  and  providing  for  the 
charges  iipon  the  respective  counties  in  the 
matter  of  salaries,  costs  and  expenses  there- 
of," the  word  "thereof  refers,  not  to  the  im- 
mediate antecedent,  but  to  the  board  of  view- 
ers to  be  established  in  each  county.  In  re 
Reber's  Petition,  84  Atl.  587,  590,  235  Pa.  622. 


The  word  "thereon,**  in  Rev.  St  c.  93,  | 
53,  providing  that  whoever  labors  at  cutting, 
hauling,  or  sawing  of  spool  timber,  or  in  the 
manufacture  of  spool  timber  Into  spool  bars, 
has  a  lien  thereon  for  the  amount  due  him 
for  his  personal  services,  etc.,  embraces  both 
the  spool  timber  and  the  spool  bars  before 
named  in  the  section.  Ghamberlaln  v.  Wood, 
60  AU.  706,  707,  100  Me.  73. 

THERETO 

"Thereto,"  in  an  aflldavit  of  merits  stat* 
ing  that  "deponent  has  fully  and  fairly  stat- 
ed his- defense  to  said  action  and  all  the  facts 
relative  thereto  to  his  counsel,"  refers  to 
"action."  Larocque  v.  Gonhaim^  92  N.  Y. 
Supp.  99,  101,  45  Misc.  Rep.  234.    ' 

THERETOFORE 

As  heretofore 

See  Heretofore. 

THEREUNTO 

Civ.  Gode,  1 1741,  provides  that  no  agree- 
ment for  the  sale  of  real  estate  Is  valid  unless 
in  writing,  subscribed  by  the  party  to  be 
charged,  "or  his  agent  thereunto  authorized 
in  writing,"  and  validates  ahy  agreement  for 
the  sale  of  real  estate  which  Is  either  sub* 
scribed  by  the  owner  or  his  agent,  authorized 
in  writing;  the  word  "thereunto"  being  an 
elliptical  form  of  expression  for  the  phrase 
**to  do  that"  Bacon  v.  Davis,  98  Paa  71, 
72,  9  Gal.  App.  83. 

THEREUPON 

According  to  Webster  the  word  "there- 
upon" means  "Immediately;  at  once;  with- 
out delay."  But  under  Const  1870,  art  5,  | 
16,  providing  that  every  bUl  passed  by  the 
assembly  shall,  before  it  becomes  a  law,  be 
presented  to  the  Governor,  and  tliat,  if  he  ap- 
prove, he  shall  sign  it,  "and  thereupon  it 
shall  become  a  law,"  and  that  any  bill  which 
shall  not  be  returned  by  the  Governor  wltliin 
10  days  after  its  presentment  to  him  shall 
become  a  law,  as  if  he  had  signed  it,  unless 
the  assembly  shall  by  an  adjournment  pre- 
vent its  return,  in  which  case  it  shall  be  filed, 
with  the  Governor's  objections,  in  the  oflftce 
of  the  secretary  of  state  10  days  after  such 
adjournment,  or  become  a  law,  the  Governor 
has  10  days  within  which  to  consider  a  bill, 
and  the  mere  fact  that  he  has  signed  it  does 
not  cause  It  to  become  a  law  while  it  reroains 
in  his  possession  within  the  time  limited, 
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bat  he  may  reconsider  his  action.  People  ez 
reL  ParteUo  v.  McOulloogh,  71  N.  B.  602,  004, 
210  IlL  488. 

From  a  statement  in  the  record  that  the 
hearing  began  on  a  certain  date,  where  each 
sucoesslTe  step  in  the  case,  indndlng  the  set- 
tling and  signing  of  the  bill  of  exceptions  is 
introduced  by  the  term  '^thereupon/'  without 
naming  any  other  date,  it  will  be  inferred 
that  one  step  followed  another  without  delay, 
and  that  all  occurred  on  the  date  named  in 
the  entry.  Humbarger  ▼.  Humbarger,  83 
Pac.  1095,  1096.  72  Kan.  412, 115  Am.  St  Rep. 
204  (dtlng  Dewey  v.  Linscott,  20  Kan.  684 ; 
HiU  V.  Wand,  27  Pac.  988,  47  Kan.  840,  27 
Am.  St  Rep.  288). 

Construing  the  words  "upon  making  the 
resolution  as  aforesaid,*'  in  an  allegation,  in 
an  action  to  recover  a  delinquent  stock  as- 
sessment, that  upon  the  making  of  the  resolu- 
tion as  aforesaid,  the  secretary  caused  notice 
of  the  assessment  to  be  published,  as  includ- 
ing the  element  of  time,  they  may  be  held  to 
have  been  used  in  the  sense  of  "forthwith" 
or  "thereupon,"  both  of  which  words,  when 
used  in  reference  to  time,  are  generally  con- 
strued to  mean  without  delay  or  lapse  of 
time,  and  the  complaint  is  not  altogether 
lacking  in  the  statement  of  a  fact  from  which 
the  inference  may  be  drawn  that  the  notice 
was  published  at  the  time  of  the  passage  of 
the  resolution  in  pursuance  of  which  it  was 
given.  Bottle  Min.  &  Mill.  Go.  t.  Kern,  99 
Pac  995,  996,  9  Gal.  App.  527  (citing  8  Words 
and  Phrases,  p.  6954). 

A  corporation  comes  into  existence  only 
when  it  has  substantially  complied  with  Rev. 
Codes,  fi  3808,  3825,  as  amended  by  Laws 
1909,  c.  106,  and  section  3817,  requiring  the 
filing  of  articles  of  incorporation  and  a  certi- 
fied copy  thereof  with  the  clerk  of  the  county 
and  the  secretary  of  state,  and  authorizing 
the  secretary  of  state  to  issue  his  certificate 
to  the  corporation,  "thereupon  the  persons 
signing  the  articles  and  their  associates  and 
successors  shall  be  a  body  politic  and  x  corpo- 
rate"; the  term  "thereupon,"  whether  taken 
to  signify  "in  consequence  of  which,"  or  "im- 
mediately after,"  or  "in  consequence,"  clear- 
ly Importing  into  the  statute  the  meaning 
that  all  the  statutory  steps,  when  taken,  cre- 
ate a  corporation.  Merges  v.  Altenbrand, 
123  Pac.  21,  23,  24,  45  Mont  355. 

Rev.  St  1899,  f§  1394,  1395,  provide 
that,  to  organize  a  fraternal  beneficial  associ- 
ation, there  must  be  articles  of  agreement  by 
at  least  three  persons,  who  must  submit  the 
articles  to  the  circuit  court  for  its  approval, 
the  formal  decree  of  which  shall  be  attached 
to  the  articles  of  agreement  and  recorded  by 
the  recorder  of  deeds  and  filed  with  the  sec- 
retary of  state,  who  shall  issue  a  certified 
copy  of  the  articles,  which  becomes  the  char- 
ter of  incorporation,  and  "thereupon"  the  pe- 
titioners, their  associates  and  successors, 
shall  be  a  body  corporate,  by  the  corporate 


name  designated  in  the  charter,  which,  to- 
gether with  the  articles,  shall  be  evidence  of 
the  incorporation  of  the  association.  Held,, 
that  the  statute  makes  the  certificate  of  the 
secretary  of  state  the  final  act  of  incorpora- 
tion; the  word  "thereupon,"  as  used,  mean- 
ing that,  upon  the  issuance  of  the  certified 
copy  of  the  articles  with  prior  certificates  at- 
tached, the  association  becomes  a  body  cor- 
porate. Sloan  V.  Loyal  Fraternal  Home 
Ass'n,  123  8.  W.  57,  59, 139  Ma  App.  443. 

'TThereupon*'  means  "^pon  that  or  this; 
immediately;  at  once;  without  delay." 
Hence  minutes  which  show  the  presence  of 
accused  during  the  trial  up  to  the  time  the 
jury  retired  and  then  recite:  "Defendant 
thereupon  waived  the  polling  of  the  jury. 
•  •  *  Defendant  thereupon  waives  time 
for  sentence  and  elects  to  be  sentenced  at 
this  time" — sufficiently  show  his  presence 
when  the  verdict  was  rendered.  State  v.  De 
Lea,  93  Pac.  814,  816,  36  Mont  631  (quoting 
and  adopting  the  definition  of  Webst  Diet.). 

"Thereupon,"  as  used  in  St  1891,  p.  196, 
relating  to  street  improvements,  and  provid- 
ing that,  after  certain  publications  of  notices 
of  street  improvements,  the  street  superin- 
tendent shall  thereupon  cause  to  be  conspic- 
uously posted,  etc.,  means  upon  those  prece- 
dent conditions,  and  does  not  mean  immedi- 
ately, but  that  the  posting  shall  follow  within 
a  reasonable  time.  Porphyry  Paving  Go.  v. 
Ancker,  37  Pac.  1050,  1051,  104  CaL  340. 

Code  Civ.  Proc.  |  1118,  providing  that 
within  five  days  after  the  time  for  filing 
statements  in  election  contests  the  county 
clerk  must  notify  the  superior  court  of  state- 
ments filed,  and  it  shall  '^thereupon"  order 
a  special  session  on  a  day  not  less  than  10 
nor  more  than  20  days  from  the  date  of  the 
order,  is  not  mandatory  in  the  sense  that  the 
order  must  be  issued  upon  the  same  day  the 
court  is  notified  of  the  contest,  the  word 
"thereupon"  not  necessarily  meaning  "imme- 
diately"; so  that,  where  the  sheriff  failed 
to  serve  citation  upon  contestee  as  prescribed 
by  statute,  the  court  could  vacate  the  original 
order  calling  a  special  session  and  make  an- 
other designating  a  day  for  hearing  the  con- 
test after  issuance  of  an  alias  citation; 
Code  Civ.  Proc.  §  1121,  giving  it  all  powers 
necessary  to  a  determination  of  the  contest. 
Hagerty  v.  Conlan,  115  Pac.  762,  765,  15  Gal. 
App.  643. 

A  party  against  whom  judgment  is  ren- 
dered May  22,  1908,  and  who,  within  time 
properly  extended,  served  on  his  adversary 
a  case  made  on  October  1, 1908,  which  on  the 
same  day  was  returned  with  a  waiver  of 
suggestion  of  amendments,  did  not  abandon 
his  appeal  where  he  has  the  case-made  duly 
signed  and  settled,  on  proper  notice,  on  De- 
cember 12th;  Comp.  Laws  1909,  §§  6074, 
6075,  requiring  that  a  case-made,  after  set- 
tlement, shall  thereupon  be  filed  with  the 
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papers  in  the  case;  the  word  "thereui)oii" 
not  being  used  as  meahing  "immediately,** 
though  such  word  is  one  of  the  synonyms 
of  "thereupon."  Denver,  W.  &  M.  Ry.  Co.  v. 
Adklnson,  119  Pae.  247,  249,  28  Okl.  1. 

Under  Code  Civ.  Proc  §  1118a,  providing 
that  within  five  days  after  the  end  of  the 
time  allowed  for  filing  statements  of  contest- 
ed elections  the  county  clerk  must  notify 
the  superior  court  of  all  statements  filed, 
and  the  court  shall  thereupon  order  a  spe- 
cial session  to  be  held  not  less  than  10  nor 
more  than  20  days  from  the  date  of  the  order, 
the  word  "thereupon"  does  not  necessarily 
mean  immediately,  and  a  delay  of  six  days 
la  making  the  order  for  the  special  session 
was  not  unreasonable.  Dudley  v.  Superior 
Court  in  and  for  Los  Angeles  County,  110 
Pac.  146,  148, 13  Cal.  App.  271. 

THERMOSTAT 

A  rule  of  a  heating  company  requiring 
the  installation  of  a  "thermostat,"  i*  e.,  an 
automatic  regulator  of  heat,  was  reasonable, 
and,  where  it  appeared  that  there  was  no 
contract  with  the  heating  company  to  furnish 
heat  for  any  definite  time,  and  that  the  Rail- 
road Commission  was  to  be  appealed  to  as  to 
whether  a  thermostat  should  be  put  in,  the 
heating  company  could  not  be  enjoined  from 
disconnecting  Its  pipes  on  the  plaintiff's  re- 
fusal to  install  a  thermostat.  Walbrldge  v. 
Berlin  PubUc  Service  Co.,  138  N.  W.  44,  46, 
151  Wis.  69. 

THESE 

THESE  CONVETED  PREMISES 

•  Where  a  deed  conveying  the  west  half 
of  a  building  also  gave  the  grantee  the  sole 
use  and  occupancy  of  the  middle  basement 
and  cellar,  the  basement  and  cellar  being  di- 
vided into  three  parts  by  east  and  west  par- 
titions, but  reserved  the  right  to  pass  through 
*\hese  conveyed  premises"  to  the  grantor's 
remaining  part  of  the  building,  the  phrase 
"these  conveyed  premises,"  included  the  east 
middle  basement  and  cellar,  so  that  the  gran- 
tor could  pass  through  that  part  as  well  as 
the  other  parts  conveyed.  McWilliams  v. 
McNamara,  70  AtL  1043,  1047,  81  Conn.  310. 

THEY 

A  will  provided  that  the  estate  be  equal- 
ly divided  between  testator's  wife  and  three 
children,  to  be  theirs  during  their  natural 
life,  and  to  the  children  and  heirs  of  their 
bodies,  if  any  they  have  at  the  time  of  their 
death,  if  not,  to  revert  to  the  estate  in  gross 
and  be  again  divided  between  testator's  wife 
and  children  and  to  their  heirs,  "they"  to 
take  a  life  estate  only;  and  all  the  grand- 
children to  take  only  such  share  as  their  de- 
ceased parent  would  have  taken.  Held,  that 
the  quoted  word  "they"  would  be  construed 
to  refer  to  the  children  of  the  testator,  and 


not  to  any  grandchild  who  might  share  in 
the  lapsed  share  of  a  child  who  had  died 
without  issue,  since  the  dominant  purpose  of 
the  will  was  to  vest  the  life  estate  in  his 
wife  and  children,  and  remainder  in  fee  to 
his  grandchildren.  Davenport  v.  Collins,  51 
South.  449,  96  Mls&  716, 

THIEF 

The  word  "thief,*'  in  its  ordinaiy  accep- 
tation, imputes  the  crime  of  larceny,  and  is 
actionable  per  se ;  but  if  the  word  be  spoken 
of  the  plaintift  in  relation  to  a  past  act  or 
transaction  known  to  the  hearers,  and  which 
was  not  larceny  or  indictable  as  a  crime,  the 
use  of  such  word  is  not  actionable.  Merrill 
V.  Marshall,  113  111.  App.  447,  450. 

To  speak  of  one  as  a  "thler*  is  only 
prima  fade  actionable  per  se,  malice  being 
the  gravamen  of  the  charge;  and  where  the 
word  is  used  as  a  mere  term  of  abuse,  or 
relates  to  a  tcansaction  that  was  fraudulent, 
but  not  criminal,  defendant  is  not  bound  to 
strict  proof.  Eddy  v.  Cunningham,  125  Paa 
961,  962,  69  Wash.  544. 

THIEF  BOTE 

"Thief  bote"  Is  when  a  party  robbed  not 
only  knows  the  felon,  but  also  takes  his 
goods  again,  or  other  amends,  upon  agree- 
ment not  to  prosecute,  and  is  frequently  call- 
ed "compounding  of  felony,"  and  formerly 
was  held  to  make  a  man  an  accessory. 
State  V.  Hodge,  55  S.  E.  626,  627,  142  N.  C. 
665,  7  L.  R.  A.  (N.  S.)  709,  9  Ann.  Cas.  663 
(citing  Russ.  Cr.  194;  Bish.  Cr.  Law,  648; 
Black,  Law  Diet  240 ;  8  Cyc  p.  492). 

THING 

See  Incorporeal  Thing ;   Matter  or  Thing ; 

Valuable  Thing. 
Any  article  or  thing,  see  Any. 
Other  thing,  see  Other. 

The  word  "thing"  is  defined  as  "that 
wliich  is  or  may  become  the  object  of  thought; 
that  which  has  existence  or  is  conceived  or 
Imagined  as  having  existence;  any  object, 
substance,  attribute,  idea,  fact,  circumstance, 
event,  etc.  A  thing  may  be  material  or  ideal, 
animate  or  inanimate,  actual,  possible,  or 
imaginary.'*  And  the  word  "operation**  is 
defined  as  "the  course  of  action  or  series  of 
acts  by  which  some  result  is  accomplished; 
process.  In  surgery,  the  act  or  series  of  acts 
and  manipulations  performed  upon  a  pa- 
tient's body,  as  in  setting  a  bone,  amputating 
a  limb,  extracting  a  tooth,  etc."  An  indict- 
ment under  the  federal  statute  for  mailing  a 
letter  giving  information  where  and  how  and 
of  whom  and  by  what  means  articles  and 
things  designed  and  intended  for  the  procur- 
ing of  an  abortion  might  be  obtained  states 
an  offense,  where  it  sets  out  a  letter  written 
to  defendant  inquiring  for  some  medicine  or 
other  means  for  accomplishing  sach  result, 
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and  a  letter,  alleged  to  have  been  mailed  by 
defendant  in  reply,  which,  when  read  in  con- 
nection with  the  letter  of  inquiry,  in  effect 
offers  for  a  stated  consideration  to  effect  the 
desired  result  by  some  treatment  or  opera- 
tion, although  the  particular  means  is  not 
spedfled;  the  word  *'thing,"  as  used  in  the 
statute,  being  a  comprehensive  term,  which 
includes  any  kind  of  treatment  or  operation. 
United  States  v.  Somers,  164  Fed.  259,  261, 
262  (quoting  and  adopting  definition  in  Gent. 
Diet.). 

Greater  New  York  Charter,  Lf^ws  1901, 
p.  323,  a  466,  |  780,  authorizing  the  marshal 
to  enter  any  building  to  examine  *'the  stoves 
and  pipes  thereto,  ranges,  furnaces,  and  heat- 
ing apparatus  of  every  kind  whatsoever,  in- 
cluding the  chimneys,  flues,  and  pipes  with 
which  the  same  may  be  connected,  engine 
rooms,  boilers,  ovens,  kettles,  and  also  all 
chemical  apparatus  or  other  things  which  in 
.  his  opinion  may  be  dangerous  in  causing  or 
promoting  fires,*'  and  empowering  the  fire 
commissioner  to  require  the  owner  to  "alter, 
remove,  or  remedy  the  same,"  does  not  au- 
thorize the  commissioner  to  require  an  owner 
to  make  changes  in  a  dumb-  waiter  shaft 
extended  from  the  basement  to  the  roof, 
but  without  connection  with  the  outer  air 
at  the  roof,  though  the  same  will  communi- 
cate a  fire  once  started  in  one  part  of  the 
building  to  the  rest  of  the  building,  since  the 
same  cannot  be  designated  "things"  within 
the  statute.  Lantry  v.  Mede,  lU  N,  Y.  Supp. 
833,  834,  127  App.  Div.  557, 

THING  IN  ACTION 

See  Chose  in  Action* 

THING  IN  CONTROVERSY 

The  phrase  "thing  in  controversy,"  in 
Act  Cong.  .March  1,  1895,  c  145,  §  4,  28  Stat 
696  (Ind.  T.  Ann.  St  1899,  §  48),  providing 
that  the  commissioner's  court  shall  have  ex- 
clusive jurisdiction  "where  the  amount  or 
yalue  of  the  land  or  of  the  property  or  thing 
in  controversy  does  not  exceed  $100,"  des- 
ignates any  and  every  thing  which  may  arise 
in  dispute  between  two  or  more  parties,  and 
the  commissioner's  court  has  Jurisdiction  of 
an  action  for  trespass  to  realty,  based  on  an 
unlawful  entry  thereon  and  removal  of  earth 
therefrom,  where  the  damages  claimed  do 
not  exceed  $100.  Choctaw,  O.  &  G.  R.  Co.  v. 
Loper  Bros.,  98  S.  W.  150,  151,  6  Ind.  T.  432 

THING  OF  VALUE 

Where  an  indictment  for  burglary  charg- 
ed that  defendant,  with  intent  to  steal,  brokf 
into  a  store  ''in  which  goods,  merchandise 
or  watches,  things  of  value,"  were  kept  for 
use,  sale,  or  deposit,  etc.,  the  words  "things 
of  value"  were  used  as  descriptive  of  the 
term  "watches"  only;  and,  it  being  unnecep- 
sary  to  aver  or  prove  that  the  goods  and  niei 
chandise  had  value,  it  was  immaterial  thai 
there  was  no  evidence  as  to  the  value  of  a 
watch  alleged  to  have  been  stolen  and  found ' 


in  defendant's  possession,  or  as  to  the  things 
kept  in  the  store,  it  having  been  proved  that 
goods  were  kept  for  sale  in  the  store  aa  al- 
leged. McCormlck  t.  State,  37  South.  377, 
378,  141  Ala.  75. 

Bog 

A  dog  not  only  Is  property,  but  is  a 
"thing  of  value" ;  and  the  owner  may  main- 
tain an  action  against  one  who  wantonly 
and  maliciously  kills  or  Injures  his  dog. 
Columbus  R.  Co.  y.  Woolfolk,  58  S.  E.  152, 
153,  128  Ga.  631,  10  L.  B.  A.  (N.  S.)  1136, 
119  Am.  St  Bep.  404. 

THINGS  PUBLIC 

**TubUc  -things*  are  those  the  property 
of  which  is  vested  in  the  whole  nation,  and 
the  use  of  which  is  allowed  to  all  the  mem- 
bers of  the  nation.  Of  this  kind  are  navi- 
gable rivers,  seaports,  roadsteads  and  har- 
bors, highways  and  beds  of  rivers,  as  long 
as  the  same  are  covered  with  water.  Hence 
it  follows  that  every  man  has  a  right  freely 
to  fish  in  the  rivers,  ports,  roadsteads  and 
harbors.  The  use  of  the  banks  of  navijrable 
rivers  or  streams  is  ^public*  Accordingly 
every  one  has  a  right  freely  to  bring  his  ves- 
sels to  land  there,  to  make  fast  the  same  to 
the  trees  which  are  there  planted,  to  unload 
his  vessels,  to  deposit  his  goods,  to  dry  his 
nets,  and  the  like.  Nevertheless,  the  own- 
ership of  the  river  banks  belongs  to  those 
who  possess  the  adjacent  lands."  Civ.  Code 
La.  arts.  453,  455.  State  v.  Bayou  Johnson 
Oyster  Co.,  58  South.  405,  408, 130  La.  604. 

THINK 

See  As  She  Thinks  Proper;  I  Think. 

As  believe 

"The  word  *think'  has  various  meanings. 
Its  meaning  must  be  ascertained  from  the 
connection  in  which  it  is  used  in  a  sentence. 
Some  of  its  meanings,  according  to  Webster, 
are  'to  form  an  opinion  by  reasoning;  to 
judge ;  to  conclude ;  to  believe.' "  An  in- 
struction that  if  the  jury  should  find  in 
favor  of  plaintiff  they  should  assess  her  such 
damages  as  they  think,  under  the  evidence, 
would  compensate  her  for  the  pain  and  suf- 
fering she  has  endured  by  reason  of  her  in- 
juries, and  such  further  sum  as  they  think 
would  fairly  compensate  plaintiff  for  the  in- 
juries sustained,  can  be  as  well  understood 
by  the  jury  as  if  the  word  "believe"  or 
"find"  had  been  used  instead  of  the  word 
"think."  Ilges  v.  St  Louis  Transit  Co.,  77 
S.  W.  93,  95,  102  Mo.  App.  529. 

As  reoallect  or  remember 

"Think"  may  mean  "to  cognize,  appre- 
hend, grasp  intellectually"  and  is  often 
equivalent  to  "recollect,  recall."  Cent.  Diet. 
It  is  also  defined  as  "to  call  to  mind,  re- 
member, recollect,"  and  "to  call  anything  to 
raind,  exercise  recollection,  have  remem- 
brance."   Stand.  Diet.    It  is  also  defined  by 
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Webster  as  meaning,  among  other  things, 
"to  recollect  op  call  to  mind."  Therefore, 
when  a  witness  prefaces  a  statement  of  facts 
by  the  words  "I  think,'*  it  does  not  neces- 
sarily mean  that  he  is  merely  giving  con- 
jecture and  guess  as  to  the  fact  Boice  ▼. 
Ulster  &  D.  R.  Co.,  105  N.  Y.  Supp.  83,  120 
App.  Div.  643. 

The  ordinary  presumption  is  that  a  wit- 
ness who  uses  the  expression  "I  think" 
means  that  his  observation  is  indistinct  or 
his  recollection  uncertain  regarding  the  mat- 
ter testified  to,  rather  than  tliat  he  is  with- 
out personal  information  on  the  subject 
Losey  v.  Atchison,  T.  &  S.  P.  Ry.  Co.,  114 
Paa  198,  201,  84  Kan.  224,  83  U  R.  A.  (N. 
S.)  414. 

THIlfK  BEST 

Where  testator  made  specific  devises  of 
his  real  estate,  and  also  directed  the  sale  of 
a  portion,  and  division  of  the  proceeds 
among  named  beneficiaries,  a  subsequent  pro- 
vision of  the  will  appointing  executors  to 
dispose  of  his  property  as  they  "think  best" 
merely  vested  in  the  executors  a  discretion 
as  to  the  time  and  manner  of  selling  the 
property  he  had  directed  sold.  Thompson 
V.  Thompson  (Ky.)  87  S,  W.  790,  792. 

THIRD 

THIRD  PARTY 

The  former  owner  and  grantee  of  a  tract 
of  land  sold  and  conveyed  for  nonpayment 
of  taxes  thereon  is  a  "third  party,"  within 
the  meaning  of  the  proposition  of  law  that 
the  acts  of  an  officer  de  facto  will  be  sus- 
tained in  any  proceeding,  collateral  or  di- 
rect, in  the  interest  of  third  parties  or  the 
public.  Old  Dominion  Building  &  Loan  Ass'n 
V.  Sohn,  46  S.  B.  222,  228,  54  W.  Va.  101. 

A  mortgagor's  grantee  who  has  promised 
to  pay  the  mortgage  debt  to  the  holder  of  the 
mortgage  as  a  consideration  for  the  transfer 
is  not  a  "third  party"  in  contemplation  of 
Kirby's  Dig.  |  5399,  requiring  payments  on 
the  mortgage  to  be  entered  on  the  margin  of 
the  record  in  order  to  extend  the  operation  of 
the  statutes  of  limitation  as  to  third  parties. 
Kenney  v.  Streeter,  114  S.  W.  923,  925,  88 
Ark.  406. 

Civ.  Code  Ga.  1895,  (  2776»  provides  that 
when  property  is  sold  by  a  conditional  sale, 
in  order  for  the  reservation  of  title  to  be 
valid  as  against  "third  parties,"  it  shall  be 
evidenced  in  writing  and  not  otherwise,  and 
the  written  contract  shall  be  executed  and  at- 
tested in  the  same  manner  as  mortgages  on 
personal  property,  but,  as  between  the  par- 
ties themselves,  the  contract  as  made  shall 
be  valid  and  may  be  enforced  whether  evi- 
denced in  writing  or  not,  and  section  27T( 
declares  that  conditional  bills  of  sale  must  be 
recorded  within  80  days  after  their  date, 
and  in  other  respects  must  be  governed  by 
the  laws  regulating  the  registration  of  mort- 


gages. Held,  that  the  term  "third  parties," 
as  used  in  section  2776^  and  In  accordance 
with  the  general  law,  meant  creditors  having 
a  lien  on  the  property  conditionally  sold, 
and  not  ordinary  creditors,  and  that,  as  to 
the  latter,  the  conditional  sale  contract  was 
valid  though  not  recorded.  John  Deere  Plow 
Ck).  V.  Anderson,  174  Fed.  815,  817,  98  C.  C. 
A.  523.  See,  also,  Southern  Pine  Co.  v.  Sa- 
vannah Trust  €k>.,  141  Fed.  802,  810»  78  a 
C.  A.  60. 

THIRD  PERSON 

The  term  "third  person**  In  Laws  1900,  p. 
130,  c  90i  providing  that  a  conveyance  of 
land,  etc.,  between  husband  and  wife  shall 
not  be  valid  as  against  any  third  person,  un- 
less the  conveyance  be  acknowledged  and 
filed  for  record,  includes  only  any  person  in 
a  position  to  be  prejudiced  by  the  secret  con- 
veyance; and  hence,  where  a  wife  conveyed 
property  to  her  husband  by  an  unrecorded, 
deed  valid  as  to  her,  and  her  husband  in- 
sured it,  the  deed  was  not  void  as  to  the  in- 
surance company,  since,  as  nobody  but  in- 
sured or  his  wife  could  be  the  real  owner, 
and  the  wife  had  parted  with  her  interest  to 
insured,  the  company  could  not  have  been 
prejudiced.  Groce  v.  Phoenix  Ins.  Co.,  48 
South.  298,  299,  94  Miss.  201,  22  L.  B.  A. 
(N.  S.)  732. 

The  term  "third  person,**  as  used  in  2 
Starr  &  O.  Ann.  St  111.  c.  95,  f  1,  providing 
that  a  chattel  mortgage  shall  not  be  valid  as 
against  the  interests  of  any  third  person  un- 
less possession  shall  have  been  delivered,  or 
unless  the  instrument  shall  be  recorded,  etc., 
includes  evefTy  one  outside  of  the  immediate 
parties  to  the  instrument  and  their  privies, 
both  the  mortgagor's  trustee  in  bankruptcy 
and  his  simple  contract  creditors,  though  not 
having  reduced  their  claims  to  judgment 
In  re  Beckhaus,  177  Fed.  141,  146,  100  C.  C. 
A.  561. 

The  words  *third  persons,'*  as  used  in 
Ky.  St  f  2128  (RusseU's  St.  S  4631),  declares 
that  a  gift,  transfer,  or  assignment  of  per- 
sonal property  between  husband  and  wife 
shall  not  be  valid  as  to  third  persons,  unless 
in  writing,  acknowledged,  and  recorded  as 
chattel  mortgages,  etc.,  do  not  Include  any 
person  not  a  party  to  the  transaction  who 
has  no  interest  in  the  property,  and  who 
does  not  sustain  to  the  donor  the  relation  of 
creditor,  or  to  the  property  that  of  an  inno- 
cent purchaser,  and  hence  an  heir  of  a  hus- 
band could  not  object  to  the  validity  of  a 
gift  made  by  him  to  his  wife  because  not  evi- 
denced by  a  writing  under  such  section.  Mc- 
Wethy*8  Adm'x  v.  McCright,  133  S.  W.  1001, 
1002,  141  Ky.  816. 

The  acts  of  a  de  facto  olBcer  are  valid 
as  to  third  persons  and  the  public,  and  by 
"third  persons*'  is  meant  those  persons  hav- 
ing business  of  an  olBcial  character  with 
such  officer,  and  not  third  persons  in  the 
usual  legal  sense  in  which  the  term  is  nfled. 
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State  T.  Bay,  113  N.  W.  711,  712,  16  N.  D. 
569, 14  L.  B.  A.    (N.  8.)  638. 

THIRDS 

See  Dower. 

The  words    "dower"   and    "tUrds"    to 
themselves  have  each  a  uniform,  established 
meaning,  both  in  law  and  in  common  usage; 
the  fonner  meaning  a  widow's  life  estate  In 
one-third  of  the  inheritable  real  estate  of 
which  the  husband  was  seised  during  cover- 
ture, and  the  latter  meaning  her  absolute  es- 
tate in  one-third  of  her  husband's  personal 
property  remaining   after   imyment   of   his 
debts.    Where  a  will,  creating  a  trust,  pro- 
vided for  division  of  the  trust  fund  into 
shares  and  a  conveyance  of  the  shares  to 
beneficiaries,  subject  to  dower  and  thirds  of 
testator's  wife,  and  a  codicil  provided  for 
the  capitalization  of  the  widow's  dower  and 
thirds,  by  the  widow's  "dower  and  thirds'* 
was  meant  a  third  interest  for  life  in  the 
real  property  and  an  absolute  third  Interest 
in  the  personal  property,  but  not  an  absolute 
third  in  both  real   and  personal  property. 
Shipley  v.  Mercantile  Trust  &  Deposit  Co., 
62  Atl.  814-^16,  102  Md.  649. 

Plaintiff,  who  agreed  to  release  and  quitr 
claim  to  defendant,  her  son,  her  ''dower  and 
thirds"  in  all  the  real  property  owned  by  her 
deceased  husband  at  the  time  of  his  death  in 
consideration  of  certain  monthly  i>ayments 
for  her  support  to  be  made  by  defendant, 
contended  that  the  expression  "dower  and 
thirds,"  etc,  meant  no  more  than  would  be 
expressed  by  the  single  word  "dower,"  and 
that,  as  a  right  to  an  allotment  of  dower 
was  not  recognized  in  California,  where  some 
of  the  real  property  was  situated,  she  was 
not    bound   to  convey   an  Interest  in   such 
lands;    the  word  "thirds"  referring  only  to 
personal  property.    Held,  that  the  word  as 
used  in  the  contract  refened  to  the  actual 
interest  in  the  California  real  estate  to  which 
plaintiff  succeeded,  and  that  she  was  bound 
to  convey  the  same;  the  provision  of  the  con- 
tract where  the  word  was  used  relating  only 
to  real  estate  of  the  deceased,  and  the  dispo- 
sition  of  his  personal  property  being  com- 
pletely provided  for  in  other  parts  of  the 
contract.     GaU  v.  OaU,  112  N.  Y.  Supp.  96, 
99,  127  App.  Div.  892. 

THIRTY  DAYS 

Wliere  the  official  Journal  of  a  parish  is 
published  on  every  Saturday,  a  statute  re^ 
quiring'  that  a  notice  of  election  "shall  be 
published  for  80  days  in  the  official  journal 
of  the  parish"  is  complied  with  if  the  notice 
fs  published  in  the  official  Journal  five  conse- 
:;utive  Saturdays  and  the  election  is  held 
i2  days  after  the  first  publication.  Lower 
rerrebonne  Refining  &  Manufacturing  Co.  v. 
?olice  Jury  of  Parish  of  Terrebonne,  40 
foath.    443,  444,  115  La.  1019,  112  Am.  8t 


THIS 

Revenue  Act  (Hurd's  Rev.  St.  1909,  c. 
120)  I  276,  declares  that,  if  any  property  shall 
have  been  omitted  in  the  assessment  of  any 
year  or  number  of  years,  the  same,  when  dis- 
covered, shall  be  listed. and  assessed  by  the 
assessors.  Section  277  provides  that  if  the 
tax  on  property  liable  to  taxation  has  been 
prevented  from  being  collected  for  any  year, 
it  shall  be  added  to  the  tax  for  any  subse- 
quent year.  Section  278  declares  that  no 
such  charge  for  tax  and  interest  for  previous 
years  as  provided  for  in  the  "preceding"  sec- 
tion shall  be  made  against  any  property  prior 
to  the  date  of  ownership  of  the  person  own- 
ing such  property  at  the  time  the  liability 
for  such  omitted  tax  was  first  ascertained, 
provided  that  the  owner  of  the  property,  if 
known,  assessed  under  ''this"  and  tiie  **prB- 
ceding"  section  shall  be  notified  by  the  as- 
sessor or  clerk  as  the  case  may  require. 
Held,  that  the  word  "this"  In  section  278  did 
not  refer  to  an  assessment  under  that  section, 
which  contained  no  provision  for  assessment, 
but  referred  to  section  277,  and  the  word 
"preceding"  to  section  270)  and,  since  the 
assessment  whidi  before  the  revenue  act 
would  have  been  made  under  section  276  by 
the  assessor  is  now  made  by  the  board  of  re- 
view, the  notice  required  by  the  proviso  of 
section  278  must  be  giVen  prior  to  the  as- 
sessment of  omitted  property  by  the  board  of 
review,  so  that  the  statute  is  not  unconstitu- 
tional as  failing  to  provide  for  due  process 
of  law  in  the  assessment  of  such  omitted 
property.  People  ex  rel.  Edgar  ▼.  National 
Box  Co.,  93  N.  E.  778,  779,  248  HI.  141. 

THIS  ACT 

Acts  1903,  p.  408,  d  177,  prohibited  the 
running  at  large  of  certain  animals  in  cer- 
tain counties,  and  was  amended  by  Acts  1905, 
p.  670,  c.  316,  section  1  of  which  provided 
that  chapter  177,  p.  408,  of  the  published 
Acts  of  1903  be  so  amended  as  to  strike  out 
section  2  and  provide  that  "this  act"  shall 
only  apply  to  counties  adopting  it  by  a  ma- 
jority vote.  Held,  that  the  words  "this  act" 
referred  to  the  act  of  1903,  as  amended,  and 
not  solely  to  the  act  of  1905.  Wright  v.  Cun- 
ningham, 91  S.  W.  293,  294,  115  Tenn.  445. 

THIS  AGREEMENT 

One  paragraph  of  a  contract  stipulated 
that  the  party  of  the  first  part  "will  not 
again  engage  in  the  manufacture  and  sale  of 
regalia,  alone  or  in  conjunction  with  others, 
within  five  years  of  the  date  of  this  agree- 
ment, under  penalty  of  five  thousand  dollars 
liquidated  damages,  to  be  paid  to  the  party 
of  the  second  part  if  'this  agreement'  is  vio- 
lated." Held,  that  the  forfeiture  named  ap- 
plies only  to  this  paragraph  of  the  agree- 
ment, and  not  to  any  other  paragraph  of  the 
agreement.  Floding  y.  Flodlng,  73  S.  EL  729, 
731,  137  Ga.  531. 
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THIS  ARTICL£ 

Denver  City  Charter  1893,  art  7,  f  62 
(Sess.  Laws  1893,  p.  225,  c.  78),  provides 
that  no  action  or  proceeding  shall  be  com- 
menced to  review  any  assessments  authorized 
by  "this  article**  unless  commenced  within 
90  days  after  the  passage  of  the  ordinance 
maldng  the  final  assessment.  Held,  that 
such  article  did  not  apply  to  sidewalks  con- 
structed under  the  charter  of  1885,  as  amend- 
ed by  Laws  1889,  the  assessment  for  which 
was  levicMl  as  provided  by  Charter  1885,  art. 
10,  and  not  under  the  charter  of  1H93.  City 
of  Denver  v.  Dunning,  81  Pac.  259,  260,  33 
Colo.  487,  3  Ann.  Cas.  674. 

Election  Law  (Laws  1911,  c.  891)  f  56, 
provides  that  any  action  or  neglect  of  mem- 
bers of  a  political  convention  or  committee, 
or  of  any  Inspector  of  primary  election,  or  of 
any  public  officer  or  board,  with  regard  to 
the  right  of  any  person  to  'participate  in  a 
primary  election,  convention,  or  committee, 
or  to  enroll  with  any  party,  or  with  regard 
to  any  right  given  to,  or  duty  prescribed  for, 
any  voter,  political  committee,  officer,  or 
board,  by  "this  article,"  shall  be  reviewable 
by  summary  proceedings,^  etc.,  before  the 
Supreme  Court,  or  a  Justice  thereof,  within 
the  Judiciitl  district  where  the  transaction, 
act,  or  neglect  of  duty  took  place.  Held, 
that  the  phrase  "this  article"  is  not  limited 
to  article  4,  which  does  not  prescribe  any 
duties  for  Inspectors  of  primary  elections, 
but  includes  articles  4a  and  4b,  supplemental 
to  article  4,  regulating  primary  elections  and 
conventions.  In  re  Ward,  137  N.  Y.  Supp. 
659,  660,  IS  Mlfic.  Rep.  15. 

THIS  BAT  SOIJ> 

The  words  "this  day  sold"  indicate  a 
present  sale.  Tick  Sung  v.  Herman,  83  Pac. 
1089-1091,  2  Cal.  App.  633. 

THIS  STREAM 

Where  the  state  forest,  fish,  and  game 
commission  passed  an  order  prohibiting  fish- 
ing in  Canada  creek  in  the  town  of  Lee,  and 
its  tributaries  within  the  town,  for  three 
years,  but  the  alleged  regulations  filed  in  the 
town  clerk's  office  did  not  Identify  the  stream, 
except  by  the  words  **this  stream,"  the  copy 
filed  was  fatally  defective  for  Indeflnlteness. 
People  V.  Worden,  79  N.  E.  1013, 1015,  187  N. 
Y.  322. 

THIS  UNIOK 

The  phrase  "this  union,"  used  in  Const 
U.  S.  art  4,  §  3,  providing  that  new  states 
may  be  admitted  by  Congress  Into  this  Union, 
means  a  union  of  states  equal  in  power,  dig- 
nity, and  authority,  each  competent  to  exert 
that  residuum  of  sovereignty  which  is  not  del- 
egated to  the  United  States  by  the  Constitu- 
tion Itself.  Coyle  v.  Smith,  31  Sup.  Ct  688, 
690,  221  U.  S.  559,  567,  55  L.  Ed.  853. 


Where  a  contract  of  employment  termi- 
nated on  the  15th  day  of  December,  and  on 
the  23d  day  of  that  month  the  employ^.  In 
conversation  with  his  employer,  referred  to 
the  previous  contract  and  requested  to  be  em- 
ployed for  "this  year,"  his  proposal  should 
not  be  Interpreted  as  a  proposal  for  employ- 
ment from  the  23d  to  the  close  of  the  year; 
but  the  unmistakable  inference  is  that  he 
wanted  to  be  hired  for  another  year,  running 
either  from  the  expiration  of  his  first  con- 
tract or  from  the  date  of  the  conversation. 
Embrey  v.  Hargadine-McKlttrick  Dry  Goods 
Co.,  91  S.  W.  170,  171,  115  Mo.  App.  180. 

The  statutory  limitation  on  the  power  of 
the  county  board  to  contract  for  bridge  build- 
lug  to  cost  a  sum  not  greater  than  the  amount 
of  money  on  hand  in  the  county  bridge  fund 
derived  from  a  levy  of  "previous  years"  and 
two-thirds  of  the  levy  of  the  "current  year," 
gives  no  authority  to  the  board  to  take  into 
account  the  levy  of  the  "current  calendar 
year"  prior  to  the  making  of  such  levy.  Un- 
til it  is  made,  there  is  no  "levy  of  the  current 
year."  Ordinarilj-,  the  terms  "this  year," 
"current  year,"  or  "the  previous  year,"  mean 
in  each  instance  the  calendar  year  in  which 
the  event  under  discussion  took  place  and 
the  one  before  it,  but  the  Legislature  did  not 
have  this  meaning  in  putting  the  words  Into 
this  statute.  Clark  v.  Lancaster  County,  96 
N.  W.  593,  599,  69  Neb.  717. 

THOROUGHLY  DESTROYED 

The  lease,  under  which  plaintiff  rented 
five  stories  of  a  six-story  building,  provided 
for  adjustment  of  rent  if  the  building  was 
partially  destroyed  by  fire,  and  that  if  it  was 
thoroughly  destroyed  either  party  might  can- 
cel the  lease.  A  fire  destroyed  about  14  per 
cent,  of  the  entire  building  and  destroyed  the 
entire  brick  wall  on  one  side,  the  greater  part 
of  that  on  another  side,  most  of  the  tile  par- 
titions on  four  floors,  and  practically  all  of 
the  wood  and  plaster  work,  but  leaving  its 
foundation,  the  greater  part  of  the  steel 
frame,  and  many  other  parts  intact,  so  that  it 
could  be  restored  for  less  than  one-half  of  the 
cost  of  building  it  Held,  that  the  building 
was  "thoroughly  destroyed,"  so  as  to  entitle 
the  lessor  to  cancel  the  lease.  City  of  Paris 
Dry  Goods  Co.  v.  Spring  Valley  Water  Co., 
101  Pac.  678.  679, 10  Cal.  App.  212. 

THOUGHT 

"Belier*  is  that  conviction  which  follows 
from  the  consideration  of  facts  or  evidence, 
while  a  "thought"  may  be  no  more  than  a 
mere  conceit  or  fancy.  Sloss-Sheffleld  Steel 
&  Iron  Co.  V.  0*Neal,  62  South.  953,  955,  109 
Ala.  83. 

THOUGHTLESSLY 

The  word  "thoughtlessly,"  as  used  in  the 
rule  that  a  person  approaching  a  crossing  is 
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required  to  stop,  look,  and  listen,  and,  If  he 
omits  to  do  80  and  walks  "thoughtlessly"  up- 
on the  track,  he  cannot  recover,  means  to  take 
such  step  without  due  attention  and  care. 
Wheeler  v.  Oregon  R.  &  Nay.  Ck>^  102  Pac. 
347,  355, 16  Idaho,  37& 

THREAD 

See  Ordinary  Threads* 

As  embroidery  cottons,  see  Embroidery. 

In  its  ordinary  meaning,  the  word 
"thread*'  is  a  twisted  filament  of  a  fibrous 
substance,  as  cotton,  flax,  silk,  or  wool,  spun 
out  to  considerable  length.  In. a  specific 
sense,  *' thread"  is  a  compound  cord,  consist- 
ing of  two  or  more  yarns  firmly  united  to* 
gether  by  twisting.  Cent  Diet.  A  secondary 
meaning  is  "a  fine  filament,  or  thread-like 
body  of  any  kind ;  as  a  thread  of  spun  glass ; 
a  thread  of  corn  silk."  Cent.  Diet  Conse- 
quently a  fine  band  of  rubber  filamentous  in 
form  may  properly  be  called  a  "thread." 
Haskell  Golf  Ball  Co.  y.  Perfect  Golf  Ball 
Co.,  143  Fed.  128,  130. 

In  the  Tariff  Act  provision  relating  to 
"cotton  cloth  in  which  other  than  the  ordi- 
nary warp  and  filling  threads  have  been  in- 
troduced in  the  process  of  weaving  to  form 
figure,"  the  term  "threads"  is  used  in  a  sense 
including  the  remnants  thereof  so  Introduced, 
clipped  off  where  appearing  at  Intervals  on 
the  back  of  the  fabric.  R.  B.  Maclea  Co.  v. 
United  States,  167  Fed.  688. 

THREAD  OF  A  IiAK£ 

Every  abutting  owner  on  a  lake  is  enti- 
tled to  the  land  under  water  In  front  of  his 
premises  to  the  "thread  of  the  lake,"  which, 
where  there  is  no  outlet  or  inlet,  passegf 
through  the  center  of  the  lake  along  its  long- 
est diameter.  Calkins  v.  Hart,  118  N.  Y. 
Supp.  1049,  1053,  64  Misc.  Rep.  149. 

THBEAB  OF  A  STREAM 

The  "thread  of  a  stream"  is  the  middle 
line  between  the  shores,  Irrespective  of  the 
depth  of  the  channel,  taking  it  in  the  natural 
and  ordinary  stage  of  the  water.  The  chan- 
nel and  the  thread  of  the  river  are  entirely 
different  The  channel  may  be  one  side  of 
the  thread  of  the  river  or  the  other.  Inhab- 
itants of  Warren  v.  Inhabitants  of  Thomas- 
ton,  75  Me.  329,  332,  46  Am.  Rep.  397. 

The  "thread  of  the  stream,"  when  called 
for  as  a  boundary  line  of  private  estates,  is 
the  middle  line  between  the  shores,  irrespec- 
tive of  the  depth  of  the  channel,  taking  them 
in  the  natural  and  ordinary  stage  of  the  wa- 
ter, at  medium  height,  neither  swollen  by 
freshets  nor  shrunk  by  droughts.  State  v. 
Munice  Pulp  Co.,  104  S.  W.  437.  445,  119 
Tenn.  47  (quoting  definition  in  Branham  v. 
Bledsoe  Creek  Turnpike  Co.,  69  Tenn.  [1  Lea] 
704,  27  Am.  Rep.  789). 

Where  one  bank  of  a  nonnavlgable 
stream  is  much  steeper  than  the  other,  plac- 


ing the  thread  of  the  stream,  as  measured 
from  hlghwater  mark,  on  an  exposed  sand 
bar  on  one  bank,  when  the  water  is  low,  the 
''thread  of  the  stream"  should  be  ascertained 
by  measuring  from  the  low-water  mark. 
MiceUi  V.  Andrus,  120  Pac.  737,  740,  61  Or.  78. 

THREAT 

See,  also,  Intimidation. 

A  "threat,"  within  Genu  St  1902,  {  129(5, 
subjecting  to  punishment  any  person  who 
shall  threaten  or  use  any  means  to  intimidate 
any  person  to  compel  him  against  his  will 
to  do  or  abstain  from  doing  any  act  which 
such  person  has  a  legal  right  to  do,  is  a  men- 
ace of  such  nature  as  to  unsettle  the  mind  of 
the  person  on  whom  it  operated.  State  v. 
Stockford,  58  AtL  769,  773,  77  Conn.  227,  107 
Am.  St.  Rep.  28. 

"A  'threat'  is  any  menace  of  such  a  na- 
ture and  extent  as  to  unsettle  the  mind  of  the 
person  on  whom  It  operates,  and  to  take  away 
from  his  acts  that  free,  voluntai^  action 
which  alone  constitutes  Consent  Such  a 
threat,  coupled  with  the  damage  necessarily 
flowing  from  it  in  the  prosecution  of  a  con- 
spiracy to  do  an  unlawful  thing,  is  sufficient 
to  constitute  a  good  cause  of  action."  Where 
an  association  of  retail  druggists  in  a  certain 
city  and  wholesale  druggists  formed  a  combi- 
nation to  maintain  a  maximum  schedule  of 
prices,  and  in  pursuance  of  the  plan  refused 
to  sell  to  plaintiff,  a  retailer  who  had  refused 
to  join  the  combination,  and  coerced  and  in- 
timidated vendors  of  like  commodities  by 
means  of  threats  to  blacklist  and  boycott 
such  VMidors  If  they  sold  to  plaintiff,  where- 
by such  vendors  were  deterred  from  selling 
to  plaintiff,  the  parties  to  the  combination 
were  liable  to  plaintiff  for  resulting  damages 
to  bis  business.  Klingers  Pharmacy  of  Balti- 
more City  V.  Sharp  &  Dohme,  64  Atl.  1029, 
1032,  104  Md.  218,  7  L.  R.  A.  (N.  S.)  976,  118 
Am.  St  Rep.  399,  9  Ann.  Cas.  1184  (citing 
8  Cyc  p.  639). 

A  "threat"  is  defined  to  be  a  menace  of 
such  a  nature  as  to  unsettle  the  mind  of  the 
person  on  whom  it  Is  intended  to  operate,  and 
to  take  away  from  his  acts  that  free,  volun- 
tary action  which  alone  constitutes  consent 
Bouvler  says  that  the  threat  must  be  such  as 
to  operate  to  some  extent,  at  least,  on  the 
mind  of  the  one  whom  it  was  intended  to  in- 
fluence. A  "threat"  of  any  public  accusation, 
as  well  as  one  by  formal  complaint  and  course 
of  law,  is  within  V.  S.  i  4921  (P.  S.  5735),  de- 
claring a  punishment  for  a  person  who  mall< 
ciously  threatens  to  accuse  another  of  crime 
with  Intent  to  extort  money.  State  v.  Lou- 
anis,  65  Atl.  532,  533,  79  Vt  463,  9  Ann.  Cas. 
194. 

A  "threat,"  within  Rev.  St  1899,  |  1863 
(Ann.  St  1906.  p.  1285),  providing  that  ac- 
cused, charged  with  carrying  a  concealed 
weapon,  may  show  that  he  has  been  threaten- 
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ed  with /great  bodily  harm,  or  had  good  rea- 
son to  carry  the  weapon  in  necessary  defense, 
etc.,  is  a  menace  or  declaration  of  purpose  or 
intention  to  do  great  bodily  harm  to  the  per- 
son of  another,  or  to  injure  or  destroy  his 
property,  or  to  unlawfully  invade  his  home. 
State  y.  Dees,  109  S.  W.  800,  801,  129  Mo. 
App.  293. 

An  indictment  charging  that  defendant 
"did  by  a  written  communication  threaten  in- 
Jury  to  A.  G.,  etc,"  is  a  sufficient  allegation 
that  there  was  a  delivery  to  A.  G.,  being  sub- 
stantially the  words  of  the  statute  (L.  O.  L. 
§  1929);  a  "threat*'  being  a  declaration  of  a 
purpose  to  work  an  injury  to  another  and  de- 
signedly put  forth  by  the  individual  making 
the  threat,  either  directly  or  indirectly,  so  as 
to  operate  upon  the  mind  of  the  person 
threatened,  and  a  "communication"  being 
that  which  is  communicated  or  imparted;  in- 
telligence; news;  a  verbal  or  written  mes- 
sage; and  these  two  words  in  the  Indictment 
include  not  only  the  utterance  of  the  threat, 
but  also  the  bringing  the  same  to  the  notice 
of  the  person  threatened.  State  v.  Scott,  128 
Pac.  441,  442,  63  Or.  444  (citing  8  Words  and 
Phrases,  p.  8964). 

Where  defefadants  accused  the  state's 
witness  of  the  crime  of  adultery,  and  for 
that  reason  demanded  that  he  pay  them  mon- 
ey, and  the  witness  at  first  refused,  but  after 
being  subjected  to  maltreatment,  and  being 
held  a  prisoner  in  the  defendants'  room,  yield, 
ed  to  their  demand  and  executed  a  check, 
the  primary  cause  of  the  issuance  of  the 
check  was  the  wrongful  accusation,  and  the 
defendants  were  guilty  of  extortion  by  means 
of  a  "threat"  to  make  a  wrongful  accusation 
of  crime.  State  y.  Barr,  120  Pac.  509,  510, 
67  Wash.  87. 

Allegation  that  an  employer  required  an 
employ^  to  agree  not  to  remain  a  member  of 
a  labor  organization  as  a  condition  of  retain- 
ing the  employment  does  not  show  a  "threat"; 
a  "threat"  involving  the  use  of  some  impel- 
ling force  against  the  will  or  desire  of  the 
person  threatened.  State  ex  rel.  Smith  v. 
Daniels,  136  N.  W.  584,  586, 118  Minn.  155. 

A  petition  alleging  that  defendant  said 
to  plaintiff  that  he  "could  have  sent  another 
man  after"  the  plaintiff  did  not  amount  to 
a  "threat"  to  prosecute  for  a  criminal  offense 
in  the  absence  of  an  averment  that  in  the 
community  where  the  language  was  used  the 
language  was  well  understood  to  mean  a 
"threat**  to  send  the  sheriff  with  a  warrant 
Bond  v.  Kidd,  50  S.  B.  934, 122  Ga.  812. 

A  threat  "to  proceed  against  you  crim- 
inally" is  equivalent  to  a  "threat"  to  accuse 
a  person  of  a  crime,  within  the  meaning  of 
Pen.  Code,  S|  558,  560,  relating  to  threats. 
People  V.  Eichler,  26  N.  Y.  Supp.  998,  1000, 
75  Hun,  26. 

Advice  distii&siiislLad 

For  an  officer  to  merely  teU  accused  to 
tell  the  truth  is  advice  merely,  and  not  a 


"threat,"  within  CJode  Or.  Pioc  (  895,  au- 
thorizing evidence  of  a  confession,  unless  pro- 
cured by  threats.  People  v.  Baodazzio,  87 
N.  B.  112,  114,  194  N.  Y.  147. 

As  oraeltjr 

See  Cruelty. 

As  duress 

See  Duress. 

As  inisdemeanoip 

See  Misdemeanor. 


EnTEBS 

A  letter  charging  the  addressee  with  hav- 
ing deprived  the  writer  of  money  and  with  of- 
fenses, and  stating  that  things  the  addressee 
and  another  had  done  and  said  would  cost 
more  than  $700,  that  the  writer  hoped  the 
addressee  would  "get  out  of  the  N.  L.  of  H., 
and  not  be  turned  out,"  and  that  the  writer 
thought  she  would  make  charges  against  the 
addressee's  husband  "in  the  Masons"  as  soon 
as  litigation  should  end,  etc.,  is  insufficient  on 
its  face  to  constitute  a  "threatening  letter," 
within  Ck>de  1906,  f  1377,  providing  punish- 
ment for  sending  such  letters.  State  v.  Jami- 
son, 54  South.  843,  99  Miss.  248. 

THREE 

Tlupee  dajs 

Ck>nst  art  4,  |  12,  providing  that  every 
Mil  which  shall  have  passed  both  houses 
shall  be  presented  to  the  Governor,  and,  if 
not  returned  to  the  house  in  which  it  orig- 
inated within  "three  days,"  Sundays  except- 
ed, shall  become  a  law,  does  not  require  a  bill 
to  be  returned  in  three  calendar  days,  but  al- 
lows three  days,  during  each  of  which  the 
house  where  the  bill  originated  is  in  session 
so  that  it  may  be  returned  to  it  State  ex  rel. 
CJorbett  v.  South  Norwalk,  58  AtL  759,  760, 
77  Conn.  257. 

A  "three  dayd*  notice"  of  a  meeting  of 
appraisers  in  condemnation  proceedings  is  a 
notice  given  three  days  before  the  meeting  is 
to  be  held.  One  publication  in  a  daily  paper 
is  a  notice,  and  if  it  is  made  three  days  in 
advance  of  the  time  set  it  is  a  "three  days* 
notice."  A  requirement  that  at  least  three 
days  in  the  official  dty  paper  shall  be  ^iven 
of  the  meeting  of  the  appraisers  in  condemna- 
tion proceedings  is  satisfied  by  the  publica- 
tion of  a  notice  in  one  issue  of  such  paper 
nine  days  before  the  time  set.  Harrison  v. 
Ne\^Tnan,  80  Pac.  599,  600,  71  Kan.  324  (citing 
Philadelphia,  W.  &  B.  B.  Co.  v.  Shipley,  19 
Atl.  1.  72  Md.  88). 

Where  judgment  was  rendered  on  Jan- 
uary 24th,  an  application  for  a  new  trial  en- 
tered on  January  27th  was  not  entered  within 
"three  Judicial  days"  from  rendition  of  the 
Judgment  as  required  by  statute.  Harlan 
V.  Braxdale's  Adm*r  (Ky.)  35  S.  W.  910. 

Three  days  tlLersaf  iev 

See  Thereafter* 


THBEB 
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The  phrase  'three  conaecatlTe  we^ks," 
as  need  In  Wilson's  Rev.  &  Ann.  St.  1903,  f 
6021,  providing  that  the  treasurer  shall  give 
notice  of  the  sale  of  real  property  for  delln- 
qnent  taxes  by  publication  once  a  week  for 
**three  consecutive  weeks,"  means  21  days, 
and  where  the  first  publication  of  notice  for 
a  delinquent  tax  sale  was  made  November  2d, 
and  the  last  publication  November  16th,  and 
the  sale  was  made  on  November  20th,  the  sale 
was  void.  Gadman  v.  Smith,  86  Pac.  846»  848, 
16  Okl.  688. 

Three  suooessive  weeks 

Section  4,  c  48,  p.  61,  Acts  1906  (section 
896,  Bums'  Ann.  St.  Supp.  1905),  provides 
that  proof  of  service  by  publication  shall 
show  "publication  for  three  euccesaive  weeks 
in  a  weekly  newspaper  of  general  circulation, 
*  *  *  the  last  publication  to  be  five  days 
before  the  day  set  for  the  hearing."  Held, 
that  the  phrase  ''publication  for  three  succes- 
sive weeks"  means  three  successive  publica- 
tions in  a  weekly  newspaper  on  its  weekly 
days  of  issue,  and  that  a  publicati(m  for  a 
full  period  of  21  days  is  not  required.  South- 
ern Indiana  Ry.  Go.  v.  Indianapolis  A  L.  Ry. 
Co.,  81  N.  B.  66,  66, 168  Ind.  860,  18  L.  R.  A. 
(N.  S.)  197  (citing  Bachelor  v.  Bachelor,  1 
Mass.  256;  Swett  v.  Sprague,  65  Me.  190; 
Alexander  y.  Alexander,  41  N.  W.  1065,  26 
Neb.  68). 

Three  tlates  suooesslTely 

See  Successively. 

THBEE-GABD  MONTE 

"Three-card  monte"  is  said  to  be  a  sleight 
of  hand  game  or  trick  played  with  three 
cards,  one  of  which  is  usually  a  court  card. 
The  performer  throws  the  cards  face  down 
upon  a  table  in  such  a  manner  as  to  deceive 
the  eye  of  the  onlooker,  who  is  induced  to  bet 
that  he  can  pick  out  the  court  card.  While 
the  cards  are  manipulated  by  one  person 
alone,  who  is  commonly  called  the  *'dealer," 
the  game  is  generally  known  and  understood 
to  be  a  confidence  game,  and  is  also  declared 
by  the  statute  to  be  a  confidence  game  or 
swindle  known  as  "three-card  monte."  State 
V.  Edgen,  80  S.  W.  942,  944,  181  Mo.  582  (cit- 
ing Stand.  Diet.  p.  1147). 

THBEE  FEET  WIDE  IH  THE  CLEAR 

An  entrance  hall  is  '*three  feet  wide  In 
the  clear"  to  the  rear  of  the  stairway,  as  re- 
quired by  Tenement  House  Act  (Laws  1901,  p. 
895,  c.  884)  §  20,  it  being  in  t&ct  8  feet  6  inch- 
es in  width  for  all  such  distance,  except  that 
a  chimney  breast  4  feet  wide  extends  into  it 
from  the  side  wall  1  foot.  Umberg  v.  Nein- 
ken,  112  N.  Y.  Supp.  618,  619,  128  App.  Div. 
165. 

THBEE-FI7THS  OF  THE  VOTERS 

The  phrase  "three-fifths  of  the  voters 
voting  at  su<di  election"  contained  in  Const 
art  8,  I  6,  providing  that  no  municipal  oor*^ 
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poration  shall  become  indebted  exceeding  a 
certain  amount  without  the  assent  of  three- 
fifths  of  the  voters  therein  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  means  three-  * 
fifths  of  the  voters  who  vote  upon  the  propo- 
sition, and  not  necessarily  three-fifths  of  all 
the  votes  cast  at  the  election.  Fox  v.  City  of 
Seattle,  86  Pac  879,  880,  43  Wash.  74,  117 
Am.  St  Rep.  1087. 

THREE-NOTCHED  ROAD 

A  "three-notched  road'*  is  a  road  the 
trees  along  the  side  of  which  are  marked 
with  three  notches.    Brumley  v«  State,  108  S.  - 
W.  615,  617,  88  Ark.  286. 

THREE  STRANDS  OR  OORDS 

The  Tariff  Act  provision  relating  to 
gloves  stitched  with  more  than  *'three  single 
strands  or  cords"  does  not  include  gloves  hav- 
ing but  three  points  each,  each  point  having 
three  distinct  rows  of  stitdiing,  though  the 
stitching  shows  nine  chains  of  embroidery  on 
the  outside  of  the  backs  of  the  gloves  and 
nine  single  rows  of  stitching  on  the  inside. 
United  States  v.  La  Fetra,  172  Fed.  297,  298. 


THREE    WITH    THE    PRIVXLEOE    OF 
FIVE 

See  With  the  Privilege. 


Farming  fTools 


THRESHING  MACHINE 

As  farming  utensil,  see 
and  Utensils* 

THROUGH 

See  By  or  Through;    By,  Through*  or 
Under;   Put  Through. 

y.  8.  8921  (P.  8.  4505),  inflicting  a  pen- 
alty If  a  person  having  control  of  a  detached 
engine  or  engine  with  a  passenger  train  at- 
tached runs  it  into  or  through  a  passenger 
depot  at  a  speed  exceeding  four  miles  an 
hour,  was  intended  to  apply  only  to  passenger 
depots  covering  the  main  tracks  of  the  rail- 
road into  and  through  which  trains  running 
on  such  tracks  must  pass;  the  word  'into'* 
being  used  in  the  sense  of  'inside  of  or 
"within"  and  "through,"  meaning  from  end 
to  end  or  from  side  to  side  of,  into  or  out  of 
at  the  opposite,  or  at  another  i>oint  Flint's 
Adm'r  V.  Central  Vermont  R.  Oo.,  78  Atl. 
590,  591,  82  Yt.  269. 

As  imto 

A  subscription  to  a  railroad  provided 
that  it  was  in  consideration  of  the  railroad's 
contract  to  construct  and  operate  a  road 
"through  or  into"  a  certain  town.  Held,  that 
while  the  words  "through  or  into"  definitely 
express  the  thought  that  the  road  was  intend- 
ed to  go  Inside  the  dty  limits,  "into"  carrying 
the  notion  of  entering,  and  "throu^^h"  of 
passing  in  and  then  out  of  the  city  bound- 
aries, the  contract  was  nevertheless  substan- 
tially performed  by  the  construction  of  a 
new  line  to  a  point  outside  the  city  where  a 
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junclion  was  made  with  an  old  toad,  over 
which  trains  were  transi>orted  from  the  new 
line  into  the  city.  St.  Louis,  M.  &  S.  E.  R. 
Co.  V.  Houck,  07  S.  W.  963,  966, 120  Mo.  App. 
634. 

THROUGH  BUX  OF  UkDUf  O 

A  bill  of  lading  which  acknowledges  the 
receipt  of  merchandise  consigned  to  a  point 
in  another  state,  names  the  route  and  rail- 
roads over  which  the  shipment  is  to  be  made, 
contains  an  agreement  by  the  initial  carrier 
to  deliver  to  the  next  connecting  carrier,  and 
provides  that  as  to  each  carrier  upon  the 
route  the  service  is  to  be  rendered  in  accord- 
ance with  the  conditions  stated  therein,  is  a 
"through  bill  of  lading,"  having  reference  to 
the  usual  method  in  use  by  connecting  carri- 
ers. Standard  Oil  Co.  of  New  York  v.  United 
States,  179  Fed.  614,  621,  103  C.  O.  A.  172. 

THROUGH  FREIGHT 

As  the  term  'is  ordinarily  employed, 
''through  freight"  is  that  which  comes  to  a 
railroad  company  from  some  other  road,  or 
which  starts  at  some  point  on  one  line,  but 
In  order  to  reach  its  destination  is  turned 
over  to  a  connecting  carrier.  It  requires  the 
services  of  two  or  more  railways.  Hill  v. 
Wadley  Southern  Ry.  Co.,  67  S.  E.  795,  799, 
128  Ga.  705. 

THROUGH  THE  MOTHER 

"From  and  through,"  as  used  in  a  statute 
making  children  capable  of  inheriting  from 
and  through  their  mother,  and  giving  them 
the  right  to  distributive  shares  of  the  per- 
sonal estates  of  any  of  their  kindred  on  the 
part  of  their  mother.  Includes  inheritance  di- 
rectly from  the  mother  and  indirectly  from 
any  one  to  whom  or  from  whom  kinship  can 
be  traced  through  her,  either  in  ascending  or 
descending  line.  By  the  use  of  the  word 
"from"  it  was  the  intention  of  the  Legislature 
to  allow  the  child  to  inherit  real  property 
from  the  mother  direct;  the  descent  being 
direct  on  her  death.  "Through"  means  by 
means  of,  the  channel  by  means  of  which. 
From  is  direct  "Through''  is  indirect  as 
well.  "Through"  lets  in  any  one  to  whom  or 
from  whom  the  blood  of  kinship  can  be  traced 
through  the  mother.  Wherever  the  blood  of 
kinship  can  be  traced  "through  the  mother," 
tht^re  follows  the  right  to  inherit  either  in 
ascending  or  descending  line.  Berry  v.  Pow- 
ell, 105  S.  W.  345,  348,  47  Tex.  Civ.  App.  599. 

THROUGH  ROUTE 

The  Missouri  Pacific  Railway  Company 
received  car  loads  of  beer  in  St  Louis  for 
transportation  to  Leadvllle,  Colo.,  issuing  re- 
ceipts therefor  showing  contents,  weight,  des- 
tination, and  consignee,  and  that  the  ship- 
ment was  received  subject  to  its  uniform  bill 
of  lading,  to  be  delivered  to  the  consignee  and 
routed  over  the  line  of  the  Denver  &  Rio 
Grande  Railroad  Company.  At  Pueblo,  Colo., 
it  turned  the  cars  over  to  the  latter  company, 


which  moved  them  to  Leadvllle  on  a  local 
waybill,  showing  the  consignor  and  consignee 
and  the  rate  and  charge  of  each  company. 
The  two  companies  had  no  established  Joint 
rate  between  St  Louis  and  Leadvllle,  but 
they  constantly  exchanged  traffic  between 
such  points ;  each  diarging  its  own  local  rate 
to  and  from  Pueblo.  The  total  freight  was 
collected  by  one,  either  from  the  consignor  or 
consignee,  and  daily  settlements  were  made 
between  them.  Held,  that  such  course  of 
business  was  in  fact  the  establishment  of  a 
"through  route**  'between  the  two  points, 
within  the  meaning  of  section  6  of  the  Inter- 
state Commerce  Act,  as  amended  by  Act  June 
29,  1906,  c.  3591,  §  2,  34  Stat  586,  which  ve- 
quires  the  filing  of  schedules  of  the  "separate- 
ly established  rates"  applied  by  a  carrier  on 
through  traffic,  when  there  is  a  through 
route,  but  no  Joint  rate,  and  that  such  rate 
estabiUahed  by  the  Denver  Company  was 
within  the  terms  of  the  act,  and  as  a  part  of 
the  through  charge  was  subject  to  regulation 
by  the  Interstate  Commerce  Commission  un- 
der section  15  of  the  act  as  amended.  Denver 
&  R.  Q.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 195  Fed.  968,  973. 

Under  the  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  c.  104,  i  6,  24  Stat  380),  as 
amended  March  2,  1889  (25  Stat  855,  c.  302, 
I  1),  requiring  several  common  carriers  oper- 
ating a  "through  line'*  engaged  in  interstate 
commerce  to  file  schedules  of  rates  constitut- 
ing the  basis  of  a  through  interstate  rate, 
each  carrier,  though  operating  a  Une  wholly 
within  a  state^  which  Une  is  a  portion  of  a 
through  route  engaged  in  interstate  com- 
merce through  a  common  arrangement  be- 
tween several  connecting  carriers,  is  bound 
to  comply  with  such  act  United  States  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  153  Fed.  630, 
632  (citing  Consolidated  Forwarding  Co.  v. 
Southern  Pacific  Co.,  9  Interst  Com.  R.  205: 
United  States  v.  Wood,  145  Fed.  405 ;  Gulf, 
C.  &.  S.  F.  R.  Co.  v.  Hefley,  15  Sup.  Ct  802. 
158  U.  S.  98,  39  L.  Ed.  910). 

THROUGH  SHIPBCENT 

See  Contract  for  Through  Shipment 

THROUGH  TICKET 

**  Through  tickets,'  in  the  form  of  cou- 
pons, are  to  be  regarded  as  distinct  tickets 
for  each  road,  sold  by  the  first  company  as 
agent  for  the  other  companies.  The  rights 
and  liabilities  of  the  parties  are  the  same  as 
if  the  purchase  had  been  made  of  the  defend- 
ants at  their  station."  McCollum  v.  Southern 
Pac.  Co.,  88  Pac.  663,  667,  31  Utah,  494  (quot- 
ing and  adopting  definition  in  Knight  ▼.  Port- 
land, S.  &  P.  Ry.  Co.,  56  Me.  234,  96  Am.  Dee. 
449,  and  citing  4  Elliott,  B.  R^  I  1596). 

THROW 

THROW  OUT 

The  words  "throw  out,"  In  Rer.  8t  1908, 
f  1884,  declaring  it  a  felony  for  one  to  will- 
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fully  and  maliciously  throw  out  a  switch,  re- 
move,  or  In  any  manner  loosen  a  rail,  or 
place  any  obstruction  on  a  railroad,  with 
the  intention  of  derailing  a  train,  clearly 
include  a  willful  and  malicious  displacement 
of  a  switch  in  any  manner,  with  Intent  to 
cause  a  train,  or  any  part  of  it,  to  leave  the 
track  on  which  It  is  running,  so  that  it  Is  er- 
ror to  admit  testimony  of  a  different  and  nar- 
rower meaning  of  the  word.  People  y.  Fee- 
han,  111  Pae.  241,  242,  48  Colo.  535. 

THROWING 

Kaw  silk,  in  the  skein  as  drawn  from  the 
cocoon  In  a  single  tliread  formed  by  several 
filaments,  must  be  subjected  to  the  process 
.  of  "throwing,"  which  consists  of  winding, 
twisting,  doubling,  and  redoubling  the  raw 
silk,  before  it  can  be  used  in  manufactura 
Klots  V.  U.  S.,  139  Fed.  C06,  607,  71  C.  C.  A. 
590. 

THUS 

Where  an   indictment  charges  that  A. 
"did  unlawfully  and  from  a  premeditated  de- 
sign to  effect  the  death  of  one  B.  make  an  as- 
sault on  the  said  B.,  and  a  certain  pistol, 
which    then    and    there    was    loaded    with 
*    ♦   ♦   leaden  bullets  and  by  him  the  said 
A.  had  and  held  in  his  hand,  he,  the  said  A., 
did  then  and  there  unlawfully,  and  from  a 
premeditated  design  to  effect  the  death  of 
the  said  B.,  shoot  off  and  discharge  at  and 
upon  the  said  B.,  thereby  and  by  thus  strik- 
ing the  said  B.  with  the  said  leaden  bullets, 
inflicting  on  and  In  the  body  of  the  said  B. 
one  mortal  wound,"  etc.,  the  homicidal  act 
or  efficient  cause  of  death  is  charged  to  have 
been  perpetrated  from  a  premeditated  design 
to  effect  death,  although  the  words  "from  a 
premeditated  design  to  effect  death"  are  not 
•epeated  when  the  infliction  of  the  mortal 
vound  is  charged,  since  these  words,  prevl- 
usly  alleged,  are  connected  with  the  mortal 
troke  by  the  words  "thereby  and  by  thus." 
'he  word  'thus"  means  "in  the  way  just  in- 
icated."    Daniels  v.  State,  41  South.  600, 
11,  52  Fla.  1& 

/CKER 

A  "ticker"  is  an  instrument  which  by 
3ans  of  a  type  wheel  actuated  by  electrical 
pulse,  automatically  prints  in  plain,  ordi- 
ry  type,  upon  a  strip  of  paper,  messages 
insiultted  electrically  from  a  distance.  Na- 
nal  Tel.  J<Jews  Co.  v.  Western  Union  Tel. 
,  119  Fed.  294,  295,  56  C.  C.  A.  198,  60  L. 
A.  805. 

JKET  ' 

See   Commutation  Ticket;  Lottery  Tick- 
et;   Railroad  Ticket;  Theater  Ticket; 
T'lirough  Ticket. 
JLb  tsLTe^  see  Fare. 
Passenger  ticket  as  contract,  see  Contract.  1 


Passenger  ticket  as  property,  see  Prop- 
erty. 

Shipper's  ticket,  see  Shipper's  Pass — 
Shipper's  Ticket 

TICKET  AOEHT 

A  ticket  agent  of  a  local  railway  com- 
pany, who  sells  through  joint  tickets  over 
the  local  line  within  the  state  and  also  over 
a  foreign  line  beyond  the  state  with  which 
the  local  railway  company  has  a  Joint  traffic 
agreement,  is  not  a  "ticket  agent"  of  the  for- 
eign company  on  whom  process  may  be 
served,  under  Rev.  Laws  1905,  |  4110. 
Slaughter  v.  Canadian  Pac.  R.  Co.,  119  N. 
W.  398,  400,  106  Minn.  263. 

TICKET  SPECULATOR 

"A  'ticket  speculator*  la  one  who  sells 
tickets  at  an  advance  over  the  price  charged 
by  the  management.  A  clause  in  a  theater 
ticket  providing  that,  if  sold  by  the  purchaser 
at  the  sidewalk,  it  would  be  refused  at  the 
door,  is  valid  and  enforceable  as  against  all 
subsequent  purchasers,  where  its  purpose  is 
to  prevent  .purchase  of  tickets  by  ticket  spec- 
ulators to  resell  at  an  advance.  ColUster  v. 
Hayman,  75  N.  E.  20,  21,  183  N.  Y.  250,  1 
L.  R.  A.  (N.  S.)  1188,  111  Am.  St  Rep.  740,  5 
Ann.  Cas.  344. 

TIDE 

TIDE  LAND 

"Tide  land"  Is  land  over  which  the  tide 
ebbs  and  flows.  Woodward  v.  Davidson,  150 
Fed.  840,  842. 

"Tide  land"  is  that  which  is  daily  cov- 
ered and  uncovered  by  the  ordinary  ebb 
and  flow  of  normal  tides.  State  ex  rel.  Ellis 
V.  Qerblng,  47  South.  353,  356,  56  Fla.  603, 
22  L.  R.  A.  (N.  S.)  337 ;  People  ex  rel.  State. 
Board  of  Harbor  Com'rs  v.  Kerber,  93  Pac. 
878,  879,  152  Cal.  731  (citing  People  ex  rel. 
Teschemaeher  v.  Davidson,  30  Cal.  379 ;  Ron- 
dell  V.  Fay,  32  Cal.  354 ;  City  of  Oakland  v. 
Oakland  Water  Front  Co.,  50  Pac.  277,  118 
Cal.  160,  125  Am.  St.  Rep.  93). 

In  the  absence  of  legislative  definition, 
"tide  lauds"  are  the  lands  between  the  lines 
of  ordinary  high  tide  and  mean  low  tide. 
Pearl  Oyster  Co.  v.  Heuston,  107  Pac.  349, 
350,  57  Wash.  533, 135  Am.  St  Rep.  1007. 

According  to  the  legislative  definition^ 
"tide  lands"  are  ail  lands  over  which  the 
tide  ebbs  and  flows  from  the  line  of  ordinary 
high  tide  to  the  line  of  mean  low  tide,  ex- 
cept in  front  of  cities  where  harbor  lines 
have  been  established  or  may  be  established, 
where  such  tide  lands  shall  be  those  lying 
between  the  line  of  ordinary  high  tide  and 
the  inner  harbor  line,  and  excepting  oyster 
lands.  It  cannot  be  shown,  by  way  of  col- 
lateral attack  on  a  deed  from  the  state,  that 
lands  sold  and  conveyed  by  the  state  as 
second-class  "tide  lands"  were  in  fact  "oyster 
lands/'  subject  to  purchase  under  a  subse- 
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quent  appllcatton  therefor.     Welsb  T.  Oall- 
vert,  76  Pac.  871,  872,  34  Wash.  250. 

"Tide  lands"  are  such  as  are  coyered 
and  uncovered  by  the  flow  and  ebb  of  the 
ordinary  or  neap  tides,  and  constltate  the 
seashore  which  the  state  controls,  and  land 
extending  to  the  line  indicated  by  high-water 
mark  at  ordinary  or  neap  tide  is  the  subject 
of  private  ownership.  Elchelberger  y.  Mills 
Land  &  Water  Co^  100  Pac.  117,  122,  0  Cal. 
App.  628. 

Sand  bars  not  uncovered  by  the  '*mean 
lower  low  water,"  but  sometimes  exposed 
when  the  tide  fell  below  the  zero  line,  by 
reason  of  a  strong  wind  or  abnormal  baro- 
metric conditions,  are  parts  of  the  bed  of  the 
stream,  and  not  "tide  lands,"  which  alone 
the  state  land  board,  under  the  power  given 
them  by  Laws  1891,  p.  189,  to  sell  tide  flats 
not  adjacent  to  the  shore  and  situate  In  the 
tide  waters  of  the  Columbia  river  ia  authoriz- 
ed to  sell  and  convey.  Van  Dusen  Inv.  Go.  y. 
Western  Fishing  Co.,  124  Pac.  677,  680,  63 
Or.  7. 

Plaintiff  sued  to  restrain  the  State  Land 
Board  from  leasing  certain  tide  lands,  and 
alleged  that  plaintiff  was  engaged  in  flshing 
for  salmon  in  the  Columbia  riyer,  which 
were  hauled  upon  the  shore  of  tide  lands 
described,  of  which  plaintiff  was  the  owner 
by  mesne  conveyances  from  the  state,  and 
also  of  the  accretions  thereto,  that  a  survey 
had  been  made  of  an  imperceptible  accumu- 
lation of  land  by  natural  causes  in  front  of 
plaintiff's  land,  and  that  T.  had  applied  to 
the  board  for  a  lease  thereof,  which,  if  grant- 
ed, would  prevent  plaintiff  from  pursuing  its 
business.  Plaintiff,  though  alleging  that  the 
lands  in  controversy  were  covered  by  water 
to  a  depth  of  four  to  six  feet  for  a  large  part 
^f  the  day,  also  charged  that  the  land  lay 
between  ordinary  high  and  low  tide  in  the 
river.  Held,  that  the  land  could  reasonably 
be  inferred  to  be  'ilde  lands,"  part  of  an 
island,  within  Laws  1907,  p.  206,  providing 
that  no  accretions  to  islands  previously  sold 
by  the  state  should  be  leased,  and  that  no 
tide  or  overflowed  lands  except  those  con- 
nected with  the  shore  should  be  sold  until  10 
years  after  the  approval  of  the  act.  Taylor 
Sands  Fishing  Co.  v.  Benson,  108  Pac.  126, 
127,  66  Or.  167. 

As  priTate  property 

See  Private  Property. 

As  public  land 

See  Public  Land. 

Submersed  lands 

"Tide  lands,"  as  used  in  Const,  art.  15, 
i  8,  providing  that  all  tide-lands  within  two 
miles  of  any  incorporated  city  or  town  in  the 
state  fronting  on  the  waters  of  any  harbor, 
estuary,  bay,  -or  inlet  used  for  navigation 
shall  be  withheld  from  grant  or  sale  to  pri- 
vate persons,  partnerships,  or  corporations, 
are  not  limited  to  lands  covered  and  uncover- 


ed by  dally  efflux  and  reflux  of  the  tide,  but 
embrace  lands  properly  described  as  sub- 
merged lands.  San  Pedro,  L.  A.  &  8.  Lb  B. 
Co.  y.  Hamilton,  119  Pac  1078, 1074^  161  OaL 
610, 37  Lb  R.  A.  (N.  S.)  686. 

TIDB  WATERS 

The  terms  "tide  waters"  and  ""naylgable 
waters"  are  used  synonymously  in  Bngland* 
Olds  y.  Commissioner  ct  State  Land  Office, 
112  N.  W.  962,  968,  160  Micb.  IM  (quoting 
and  adopting  Illinois  Cent  R«  Co.  y.  Illinois, 
13  Sup.  Ct  110, 146  U.  8.  887»  80  Lb  Ed.  1018). 

TIE 

As  timber^  see  Timber. 

TIGER 

See  Blind  Tiger. 

TIGHT 

See  Water-Tight 

The  words  "seaworthy,*  "^eawortfal- 
ness,"  and  "tight  and  sound,**  as  used  in  ref- 
erence to  a  yessel,  mean  the  sufficiency  of 
such  yessel  in  materials,  construction,  equip- 
ment, and  outfit  for  the  trade  or  serylce  in 
which  it  was  employed.  Paddock-Hawley 
Iron  Co.  y.  Proyidence-Washlngton  Ins.  Co. 
of  Providence,  R.  L,  93  S.  W.  368,  360,  118 
Mo.  App.  86. 

An  agreement  In  the  charter  party  to 
deliyer  the  ship  "tight"  staunch,  and  strong 
is  not .  necessarily  yiolated,  notwithstanding 
she  may  have  an  accumulation  of  grass, 
shells,  and  barnacles.  Glasgow  Shipowners' 
Co.  y.  Bacon,  139  Fed.  641*  642,  71  G.  a  A 
329. 

TIGHT  MOBTOAOE 

A  "tight  mortgage"  is  one  which  allows 
1)0  days  of  grace  or  a  limited  number  after 
default  in  paying  interest  or  principal  before 
foreclosure  proceedings  may  be  begun.  Cun- 
ningham y,  McCready,  69  AtL  82,»83,  219  Pa. 
694  (citing  And.  Law  Diet  689).  . 

TILE 

So-called  '*Welsh  quarries"  are  not  du- 
tiable as  "tiles,"  but  as  "brick,  other  than 
fire  brick,'*  which  they  closely  resemble  in 
material,  quality,  texture,  and  the  use  to 
which  they  are  put  within  the  meaning  of 
the  so-called  "similitude  clause.*'  Traitel 
Bros.  y.  United  States,  131  Fed.  994,  995. 


TILE  DRAIN 

As  permanent  8tmctare»  see 
Structure. 


TILL 

Until  synomyBtova 

Act  Aug.  31,  1909  (Laws 
provided  that  respondent's  term 
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mlssloner  under  appointment  made  by  tlie 
GoTernor  ran  "till  the  first  Monday  after  the 
Becond  Tuesday  In  January,  1911,"  and  that 
on  tile  expiration  of  each  term  the  Governor 
should  appoint  successors  who  should  hold 
office  for  three  years  from  the  expiration  of 
the  term  of  their   respective   predecessors. 
Held,  that  the  word  "till"  meant  "up  or  down 
to;  as  far  asruntU,"  the  words  "to,"  "till, 
and  "until"  being  synonymous,  and,  "until 
being  primarily  a  word  of  exclusion,  respond- 
ent's term  did  not  Include  any  part  of  the 
first  Monday  after  the  second  Tuesday  In 
January,  and  hence,  since  the  term  of  the  ex- 
isting Qovemor  did  include  that  day,  there 
was  a  vacancy  in  the  office  of  Jury  commis^ 
sioner  which  the  Gk>vemor  had  power  to  fill 
by  appointment     Oberhaus  ▼.  State  ex  rel. 
McNamara,  65  South.  898,  902,  173  Ala«  483. 

Bonvler's   Law   Dictionary    defines   the 
word  "to"  as  a  term  of  exclusion,  unless  by 
necessary  Implication  it  is  manifestly  used 
In  a  different  sense.    Webster  recognizes  the 
words  "to,"  "till,"  and  "until"  as  synonymous 
in  the  sense  here  used.    The  Century  Diction- 
ary gives  like  recognition  as  to  the  use  of 
these  words.    Where  on  the  25th  day  of  Feb- 
ruary, plaintiff  in  error  was  allowed  to  the 
15th  day  of  March  to  make  and  serve  a 
case  for  the  Supreme  Court,  the  time  grant- 
ed expired  at  12  o'clock   midnight,   March 
14th.    Maynes  v.  Gray,  76  Pac.  443,  09  Kan. 
49, 105  Am.  St.  Rep.  146,  2  Ann.  Cas.  518.    . 

TILLER 

Farmer  distinguished,  see  Farmer. 

xnxiKG 

See  Farming. 

riMBER 

See  Deaden  Timber;  Land,  Timber  and 
Timber  Rights;  Logs  and  Other  Tim- 
ber Products;    Logs  and  Round  Un- 
manufactured Timber;  Logs,  Lumber, 
and  Other  Timber;   Lumber  and  Tim- 
ber;    Pine   Timber;    Round   Timber; 
Saw  Timber;  Squared  Timbers;  Stand- 
ing Timber;  Your  Timber. 
All  merchantable  pine  timber,  see  All. 
As  appurtenance,  see  Appurtenance — ^Ap- 
purtenant. 
As  interest  in  land,  see  Interest  (In  Prop- 
erty). 
As  personal  property,  see  Personal  Prop- 
erty. 
As  real  estate,  see  Real  Property. 
Merchantable  timber,  see  Merchantable. 
Kemove  timber,  see  Remove — Removal. 
Wliite  oak  timber,  see  White  Oak. 

"TMmber"  is  such  stufT  as  is  suitable  for 
I  ding:    and  allied  purposes.    Gulf  Yellow 
e  ILiunQber  Go.  t.  Monk,  49  South.  248, 159 
318. 


"nmUsr''  ig  a  generic  word,  meaning 
^trees,"  felled  or  standing,  to  be  used  for 
building.  Kaul  t.  Weed,  53  AtL  489,  490, 
203  Pa.  586. 

"Timber**  used  as  a  generic  term,  accord- 
ing to  Webster,  means  that  sort  of  wood 
which  is  proper  for  buildings,  or  for  tools, 
utensils,  furniture,  carriages,  fences,  ships, 
and  the  like;  usually  said  of  felled  trees, 
but  sometimes  said  of  those  standing,  and 
not  the  articles  in  their  completed  state,  for 
the  manufacture  of  which  the  timber  may 
be  used.  Butier  &  Barrow  v.  McPherson 
Bros.,  49  South.  257,  95  Mis&  635. 

The  term  "timber"  as  commonly  used  in 
this  country,  signifies  either  growing  trees, 
or  large  sticks,  and  is  not  commonly  ap- 
plied to  small  pieces  or  rails  or  cordwood  in- 
to which  the  larger  pieces  may  be  worked 
up.  Anderson  v.  Miami  Lumber  Co.,  116 
Pac.  1056,  1058,  59  Or.  149. 

In  Bngland  the  term  "timber"  does  not 
include  all  kinds  of  wood,  what  kind  of 
wood  in  England  is  deemed  to  be  timber  de- 
pends on  custom.  In  this  oountry  the  term 
'timber"  when  applied  to  standing  trees,  gen- 
erally means  such  as  are  suitable  for  use 
in  the  erection  of  buildings  or  in  the  manu- 
facture of  tools,  utensils,  furniture,  carriages, 
fences,  ships,  and  the  like.  Lord  y.  Meader, 
60  AtL  434,  435,  73  N.  H.  185  (citing  Alcutt 
V.  Lakin,  33  N.  H.  507,  509,  66  Am.  Dec.  739; 
Jackson  v.  Brownson  (N.  Y.)  7  Johns.  227, 
235,  6  Am.  Dec.  258). 

Generally  the  word  "timber,"  as  used  in 
a  contract  selling  standing  timber,  unless 
modified  or  controlled  by  other  expressions, 
in  the  contract  means  such  trees  as  are  fit 
to  be  used  in  buildings  or  similar  construc- 
tion; that  is,  trees  of  a  size  fit  to  be  used  in 
the  construction  of  dwellings  or  ships ;  trees 
too  small  to  be  used  for  these  purposes,  not, 
strlctiy  speaking,  being  considered  as  tim- 
ber, although  their  products  are  utllizable  for 
the  construction  of  interior  work  in  dwell- 
ings, or  for  the  manufacture  of  tools  and 
other  appliances.  Broad  River  Lumber  Co. 
v.  Mlddleby,  194  Fed.  817,  819,  114  C*  O.  A. 
621. 

A  deed,  reserving  to  grantor  the  "timber" 
growing  on  certain  lands,  retained  titie  to  all 
trees  then  of  a  size  suitable  to  make  lum- 
ber, not  including  saplings  or  undergrowth. 
Hicks  V.  Phillips,  147  S.  W,  42,  148  Ky.  670. 

The  meaning  of  the  word  "timber"  has 
more  or  less  fiexibillty,  depending  upon  time, 
place,  and  circumstances,  as  well  as  the  lan- 
guage In  which  it  is  employed,  and  may  be 
shown  to  Include  cordwood.  Fogo  v.  Boyle, 
109  N.  W.  977,  978,  130  Wis.  154  (citing 
8  Words  and  Phrases,  pp.  6972,  6973). 

To  show  the  meaning  of  the  word  "tim- 
ber" in  a  contract  of  sale  of  what  "timber" 
the  seller  had  on  the  land  in  the  neighbor- 
hood, evidence  of  what  business  the  buyer 
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was  engaged  in  as  known  by  the  seller,  and 
of  what  was  the  common  acceptation  of  the 
word  In  that  business  and  in  that  locality, 
is  admissible.  The  meaning  of  the  word  is 
not  so  accurate  a  designation  of  what  was 
sold  as  to  preclude  investigation  of  the  mean- 
ing of  the  word.  Kerl  y.  Smith,  61  South.  3, 
4,  96  Miss.  827. 

The  word  "timber,"  as  used  In  a  lease 
of  land  for  the  purpose  of  cutting  **all  and 
singular  timber  suitable  for  sawmill  pur- 
poses growing  on"  the  land,  includes  green 
and  growing  timber,  and  not  all  timber  on 
the  land  suitable  for  sawmill  purposes  at 
the  time  of  the  execution  of  the  lease,  since 
the  word  "timber"  is  used  to  denote  green 
wood  of  the  age  of  20  years  or  more,  such 
as  oak,  ash,  elm,  beach,  maple,  walnut,  hick- 
ory, poplar,  cypress,  pine,  gum,  and  other 
forest  trees.  Handcock  y.  Massee  &  Felton 
Lumber  Co.,  56  S.  E.  1021,  127  Ga.  698  (citing 
Dickinson  y.  Jones,  36  Ga.  97). 

The  word  "timber,"  as  used  in  Act  Feb. 
25,  1901  (P.  L.  11),  protecting  timber  on  for- 
estry reservations,  is  not  confined  to  trees 
of  such  size  that  planks,  boards,  shingles, 
and  other  lumber  may  be  made  therefrom. 
It  applies  to  saplings  and  other  small  grow- 
ing woods  on  the  lands  of  the  commonwealth. 
Commonwealth  v.  La  Bar,  32  Pa.  Super.  Ct 
228,  231. 

In  a  contract  for  the  sale  and  cutting  of 
"timber,"  which  provides  that  the  vendee 
agrees  "to  draw  all  of  said  timber  off  the 
lot  on  or  about  April  12th,  •  ♦  ♦  after 
which  date  he  has  no  further  right  on  said 
premises  or  in  any  timber  left  therein,"  the 
word  "timber"  includes,  not  only  the  stand- 
ing timber,  but  all  timber  cut,  but  not  drawn 
off,  on  that  date.  McNeil  y.  Hall,  94  N.  Y. 
Supp.  920,  923, 107  App.  Diy.  36. 

As  firewood 

Where  a  party,  by  a  written  contract,  pur- 
chased all  the  timber  on  certain  land  except 
certain  kinds,  and  there  was  nothing  to  show 
that  by  the  word  "timber**  the  parties  meant 
to  include  all  growing  tr^s  of  any  size,  but 
there  was  evidence  that  they  only  intended 
to  include  those  large  enough  for  construc- 
tion purposes,  the  purchaser  was  not  enti- 
tled to  cut  trees  which,  because  of  their  size, 
were  lit  only  for  llrewood.  Balderson  y. 
Seeley,  125  N.  W.  37,  38,  160  Mich.  186,  136 
Am.  St.  Rep.  428, 19  Ann.  Gas.  1049. 

Orowtli  synoaymoiui 

Where  one  conveyed  to  another  "all  the 
timber  and  growth  of  timber**  on  certain 
land,  with  the  privilege  of  at  all  times  en- 
tering on  the  land  and  removing  the  tim- 
ber, the  instrument  included  timber  to  be 
subsequently  grown;  "timber**  being  defined 
as  wood  or  forest  land,  and  the  term 
"growth**  being  defined  as  that  which  has 
grown  or  is  growing,  anything  produced,  a 


product,  the  words  in  such  circumstances 
not  being  synonymous.  Baker  y.  Kenney, 
124  N.  W.  901,  904,  145  Iowa,  638,  139  Am. 
St  Rep.  456. 

I*and 

As  land,  see  Land. 

Where  a  broker's  contract  employed  him 
to  purchase  timber  options  for  a  percentage 
of  the  net  profits  from  the  sale  of  the  tim- 
ber, and  certain  land  was  purchased  in  or- 
der to  obtain  the  timber  thereon,  the  word 
"timber**  in  the  contract  of  employment  could 
not  be  extended  to  include  the  land,  so  as 
to  entitle  the  broker  to  a  percentage  of  the 
net  profits  of  the  sale  of  the  land,  as  well 
as  the  timber.  Wilson  y.  James,  106  Paa 
618,  619,  57  Wash.  143. 

livmber 

Where,  in  a  suit  by  attachment  the  af- 
fidavit set  up  a  lien  for  stumpage,  under  Code 
1907,  S  4814,  for  timber  sold,  and  the  com- 
I  plaint   charged    for   lumber   sold,   but   also 
claimed  under  a  lien  for  stumpage  under  the 
I  statute,  which  gives  a  lien  for  timber  sold, 
the  word  '^lumber,*'  as  used  therein,  is  syn- 
,  onymous    with    "timber,"    when    considered 
I  in  connection  with  all  the  averments  of  the 
i  complaint  and  the  affidavit,  as  against  an  ob* 
jection  that  there  was  a  fatal  variance  be- 
tween the  pleading  and  proof,  since  it  can 
reasonably  be  contrued  to  harmonize  with  the 
aflddavit  and  evidence  showing  a  sale  of  tim- 
ber, as  distinguished  from  lumber.     Sligh  r. 
Frix,  51  South.  601.  602,  165  Ala.  230. 

Railroad  ties 

Where  an  instrument  conveying  all  the 
timber  and  logs  suitable  to  be  manufactured 
into  cross-ties,  also  provided  that,  after  the 
expiration  of  the  time  fixed  in  the  contract, 
all  the  timber  left  should  revert  to  the 
seller,  the  word  "timber"  will  not  be  con- 
strued to  include  manufactured  cross-ties, 
but  means  growing  trees  and  logs.  Johnson 
V.  Truitt,  50  S.  E.  135, 136,  122  Ga.  327.  See, 
also,  Mahan  v.  Clark,  68  AtL  667,  609,  219 
Pa.  229,  12  Ann.  Gas.  729  (citing  Johnson  v. 
Truitt,  50  S.  B.  135,  122  Ga.  327). 

A  deed  of  land  reserved  to  the  vendors 
the  title  to  all  timber  of  the  land  which  they 
could  remove  not  later  than  a  specified  date, 
and  provided  that  all  the  timber  thereon 
which  should  not  be  removed  by  that  date 
should  belong  to  the  vendees.  Held,  that 
"timber*'  meant  any  timber  standing  or  lying 
on  the  ground  in  Its  natural  state,  and  rail- 
road ties  manufactured  from  trees  on  the 
land  at  a  cost  of  15  cents  each,  the  greater 
part  of  their  value  being  the  result  of  skill 
and  labor  expended  in  their  manufacture, 
were  not  timber,  and  the  vendees  did  not  be- 
come the  owners  thereof,  where  they  were 
still  on  the  land  at  the  expiration  of  the 
contract  date  for  removal  of  the  tiimfoer.  But- 
ler &  Barrow  v.  McPherson  Bro8^49  South. 
257,  95  Miss.  635. 
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Saw  loss 

The  lien  given  by  dr.  Code  1895,  1 2809, 
to  persons  famishing  sawmills  with  "timber 
and  logs/'  applies  to  timber  and  logs  severed 
from  the  soil  by  human  agency,  and  not  to 
standing  trees,  though  sold  to  be  severed 
from  the  realty  by  the  purchaser  and  convert- 
ed into  lumber  or  logs  for  his  mill.  Ray  v. 
Schmidt  &  Co.,  66  S.  B.  1035,  7  Ga.  App.  380. 

Slabs 

Slabs  are  not  Included  in  the  material 
designated  as  **lumber  and  timber**  in  the 
statute  giving  a  lien  on  the  lumber  and  tim- 
ber for  services  in  cutting  logs.  Engi  v.  Har- 
deU,  100  N.  W.  1046,  1048,  123  Wis.  407. 

TIMBER  FOR  SAWMII<I«  PURPOSES 

See  Suitable  for  Sawmill  Purposes. 

"  'Timber'  is  not  a  word  of  invariable 
meaning.  It  may  be  used  to  designate  wood 
suitable  for  building  houses  or  ships,  or  for 
use  in  carpentry,  Joinery,  etc.,  or  trees  cut 
down  and  squared,  or  capal^le  of  being  squar- 
ed, or  cut  into  beams,  rafters,  boards,  etc., 
or  growing  trees  suitable  for  constructive 
uses,  or  trees  generally,  or  woods,  or  a  single 
piece  of  wood,  whether  suitable  for  use  in 
some  construction  or  already  in  use.  Cent. 
Diet.  Or  the  body,  stem  or  trunk  of  a  tree. 
Bouv.  Diet,  Rawle's  Revision.  The  meaning 
to  be  given  the  term  depends  upon  the  con- 
nection In  which  it  is  used,  and  sometimes 
upon  the  occupation  of  the  i)erson  who  uses 
the  term.  In  construing  a  contract  where 
the  word  appears,  it  is  not  only  proper,  in  de- 
termining what  is  intended  by  the  parties,  to 
look  to  the  terms  of  the  contract,  but  also 
the  occupation  of  the  contracting  parties  and 
the  purposes  for  which  the  contract  was  en- 
tered into."  An  owner  of  land  entered  into 
a  contract  with  the  proprietor  of  a  sawmill 
for  the  sale  of  "all  the  timber  for  sawmill 
purposes,"  on  a  given  parcel  of  land.  A  por- 
tion of  the  purchase  money  was  to  be  paid 
as  soon  as  the  ''sawmill  was  located  ready 
for  sawing  on  said  land."  If  this  amount 
was  not  paid,  the  mill  was  to  be  removed 
from  the  land  before  "sawing  any  timber 
thereon."  There  were  stipulations  "that  the 
stumps  from  which  such  sawmill  timber  is 
sawed  or  cut  shall  be  two  feet  high,  and  not 
less,  from  the  ground,  and,  no  timber  is  to  be 
sawed  or  cut  from  said  land  •  ♦  ♦  that 
is  less  than  14  inches  in  diameter";  that 
"any  stumps  less  than  two  feet  high,  or  any 
Umber  cut  less  than  14  inches  in  diameter, 
shall  be  a  violation  of  this  contract  and  a 
termination  thereof*;  and  that  the  buyer 
was  "to  have  twelve  months  in  which  to  saw 
said  lumber."  Held,  that  only  such  portions 
of  the  trees  as  were  capable  of  being  sawed 
into  lumber  passed  under  the  contract  Pen- 
nington V.  Avera,  52  S.  E.  324,  124  Ga.  147 
(citing  United  States  v.  Stores,  14  Fed.  824; 
Gray  Lumber  CJo.  v.  Gaskin,  50  S.  E.  164,  122 
Oa.  342). 


A  deed'  conveying  all  of  a  lot  of  land, 
save  and  except  "the  timber  on  said  lot  of 
land  suitable  for  turpentine  purposes  and 
the  timber  thereon  suitable  for  sawmill  pur- 
poses, except  dead  timber  for  plantation  pur- 
poses, which  is  hereby  reserved  by  said"  gran- 
tor "unto  himself,  his  heirs,  and  assigns,  with 
the  privilege  of  utilizing  the  same  for  turpen- 
tine purposes,  within  and  during  a  period  of 
five  years  from  the  date  of  this  instrument, 
and  witti  the  privilege  to  him,  the  said  gran- 
tor, to  cut  ^nd  remove  the  timber  on  said 
lot  of  land  suitable  for  sawmill  purposes 
within  and  during  the  space  and  period  of 
eight  years  from  the  date  of  the  instrument, 
the  said  grantor  to  have  the  further  privi- 
lege of  such  ingress  and  egress  in,  from,  upon, 
and  over  said  lot  of  land  as  may  be  neces- 
sary for  the  removal  of  said  timber  and  tur- 
pentine products  therefrom,"  reserves  to  the 
grantor,  for  sawmill  use  during  the  specified 
time,  all  the  dead  timber  on  the  land  suitable 
for  sawmill  purposes,  with  the  right  to  the 
grantee  to  have  and  enjoy  during  this  time 
so  much  thereof  as  may  be  necessary  for 
plantation  use.  Lankford  v.  Peterson,  66 
S.  E.  774,  127  Ga.  666  (citing  Gray  Lumber 
Co.  V.  Gaskin,  50  S.  E.  164,  122  Ga.  342). 

TIMBER  LANDS 

Rev.  Codes,  }  1580,  provides  that  timber 
lands  and  lands  chiefly  valuable  for  timber 
must  be  sold  for  cash  on  the  day  of  sale.  Sec- 
tion 1699  provides  that  timber  and  timber 
lands  belonging  to  the  state  may  be  sold  by 
the  State  Board  of  Land  Commissioners,  at 
their  option  upon  installments.  Held,  that 
state  lands  covered  with  timber  which  has 
been  previously  sold  by  the  state,  and  the 
purchaser  granted  a  fixed  period  in  which  to 
enter  upon  the  land  and  remove  the  timber,  is 
"timber  land,"  within  the  sections,  and,  when 
sold,  must  be  sold  subject  to  section  1599. 
Pike  V.  State  Board  of  Land  Com'rs,  113  Pac. 
447,  452,  19  Idaho,  268,  Ann.  Cas.  1912B,  1344. 

Bev.  St.  1892,  §  1469,  giving  a  right  to 
enjoin  trespass  to  real  estate  to  any  person 
"claiming  to  own  timbered  lands,"  does  not 
confer  such  right  on  one  claiming  to  own 
only  the  "turpentine  boxes,"  or  the  turpen- 
tine in  the  trees  with  the  privilege  of  cutting, 
boxing,  and  scraping  the  same.  Hall  v. 
Home,  42  South.  383,  386,  52  Fla.  510  (citing 
Doke  V.  Peek,  34  South.  896,  45  Fla.  244,  110 
Am.  St.  Rep.  70;  McDonald  v.  Padgett,  35 
South.  336,  46  Fla.  501). 

TIME 

See  Additional  Time;  Apparent  Solar 
Time:  At  Any  Time;  At  Said  Time; 
At  Such  Time;  At  the  Time;  Before 
the  Time;  Considerable  Time;  Cool- 
ing Time;  Determinable  Future  Time; 
During  Further  Time;  For  Stated 
Time;  For  the  Time  Being;  From 
Time  to  Time;    Full  Time;    Further 
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Time;  In  Time;  Lapse  of  Time;  Long 
Time;  Loss  of  Time;  Mean  Time; 
Ordinary  Time;  Payable  at  a  Deter* 
minable  Fnture  Time;  Prior  in  Time ; 
Proper  Time;  Reasonable  Time; 
Short  Time;  Standard  Time;  Straight 
Time;  Unity  of  Time;  Unreasonable 
Time;  Whole  Time;  Within  a  Speci- 
fied Time;    Without  Time  Limit 

Any  time,  see  Any. 

Extension  of  time,  see  Extension. 

In  an  action  on  a  note  and' to  foreclose 
a  mortgage  securing  the  same,  plaintiff's  pe- 
tition alleged  that  the  instruments  were  ex- 
ecuted on  the  10th  day  of  December,  1892; 
and  a  supplemental  petition  alleged  that,  at 
the  time  defendants  executed  the  instru- 
ments, defendants  were  not  living  on  the 
land,  or  occupying  it  as  a  homestead.  De- 
fendants' plea  was  that  at  the  time  the  in- 
struments were  executed  the  land  involved 
was  being  occupied  as  a  homestead.  Held, 
that  the  word  ''time,'*  as  used  in  the  supple- 
mental petition,  referred  to  the  date  given 
in  the  original  petition,  and  hence  the  issue 
raised  was  whether  the  premises  were  occu- 
pied as  a  homestead  December  10,  1892.  De- 
laney  v.  Walker,  79  S.  W.  601,  602,  34  Tex. 
Civ.  App.  617. 

A  lease,  contemplating  construction  by 
lessee  of  a  building  before  a  designated  date, 
provided  for  semiannual  payments  of  a  per- 
centage of  profits  earned  for  the  half  year, 
authorized  Issue  by  lessee  of  interest-bearing 
bonds  before  completion  of  the  building,  re- 
quired a  monthly  dei>08it  by  lessee  for  a 
fund  out  of  which  to  pay  rent,  taxes,  insur- 
ance, interest,  and  as  a  sinking  fund  for  pay- 
ment of  the  bonds,  and  provided  deduction 
from  profits  if  any  payment  should  be  made 
**at  the  time  of  and  not  prior  to  the  time  of 
the  respective  actual  payments  thereof." 
Held,  that  the  word  "time"  referred  to  the 
half-year  period  at  expiration  of  which  the 
net  profit  should  be  calculated  and  paid,  and 
payments  during  a  half-year  period  where 
there  was  no  Income  could  not  be  carried  for- 
ward to  a  succeeding  half-year  period  and 
deducted  from  income  during  such  profit- 
earning  period.  Grosse  y.  Barman,  100  Pac. 
348,  358,  9  Gal.  App.  650. 

As  ref  erzinc  to  a  day 

The  publication  of  a  notice  20  successive 
''times'*  in  a  daily  newspaper  is  equivalent 
to  a  publication  for  20  succes^ve  "daya*' 
White  V.  Bates,  84  N.  B.  906,  909,  234  111.  276. 

Under  the  statute  providing  for  the  eleo 
tion  by  the  members  of  the  bar  of  a  special 
county  Judge  "if  at  the  time"  appointed  to 
hold  court  the  Judge  does  not  appear,  the 
special  Judge  may  be  elected  on  the  first  day 
of  the  term,  but  may  be  ousted  by  the  sub- 
sequent appearance  of  the  regular  Judge 
Porter  t.  SUte,  86  S.  W,  767,  768,  48  Tex.  Gr. 
R.  125. 


As  solar  or  standard  tkmm 

"When  the  Legislature  prescribes  the 
times  at  which  a  term  of  the  court  shall  begin 
and  shall  end,  the  true  time  at  the  place  of 
holding  the  court  is  meant;  and  the  true 
"time"  is  to  be  determined  by  the  instant 
at  which  the  sun  passes  the  meridian  of  the 
place  for  which  it  is  to  be  calculated,  and  not 
by  the  time  of  its  passage  at  some  other 
place.'*  Therefore,  in  determining  the  'Hlme" 
of  the  expiration  of  a  term  of  court,  limited 
by  statute  to  a  certain  day,  "solar  time,**  and 
not  "standard"  or  railroad  tlme^  should  be 
used,  though  the  community  has  generally 
adopted  standard  time.  Texas  Tram  &  Lum- 
ber Go.  v.  Hightower,  96  S.  W.  1071,  1072, 
100  Tex.  126,  6  L.  B.  A.  (N.  S.)  1046,  123  Am. 
St  Rep.  794. 

TIME  CHECK 

A  "time  check,**  issued  by  a  contractor,  or 
his  foreman,  to  a  laborer,  containing  a  mem- 
orandum of  the  time  of  labor  and  the  amoimt 
he  is  entitied  to  receive  therefor,  is  the  evi- 
dence and  symbol  of  his  claim  for  such  labor. 
The  indorsement  in  blank  of  such  a  check  and 
a  delivery  thereof  is  an  assignment  in  writ- 
ing of  the  claim  for  labor,  as  required  by  the 
sUtute.  Small  y.  Smith,  139  K  W.  133,  135, 
120  Minn.  118. 

TIME  FOB  AVSWEBINa 

As  used  in  Gomp.  St  |  200,  providing 
that  the  defendant,  at  any  time  before  the 
time  for  answering  expires,  may  applj  for  a 
discharge  of  the  littachment»  the  phrase 
"time  for  answering"  refers  to  the  time  in 
which  the  defendant  shall  appear  and  answer 
the  summons,  as  required  by  section  68,  subd. 
3.  Vaughn  ¥•  Dawes,  17  Pac  114,  115,  7 
Mont  360. 

TIME  FOR  COLLECTION  OF  TAXES 

Gonst  Amend.  2,  Kirby's  Dig.  |  2767,  and 
Acts  1907,  p.  1256,  provided  as  one  of  the 
qualifications  of  a  voter  that  he  should  ex- 
hibit a  poll  tax  receipt  or  other  evidence  that 
he  had  paid  his  poll  tax  "at  the  time  of  col- 
lecting taxes  next  preceding  the  election,**  and 
by  Gonst  Amend.  9,  BQrby's  Dig.  |  2772,  Acts 
1893,  p.  245,  and  Acts  1909,  p.  945,  f  4,  the 
"time  for  collecting  taxes**  is  defined  as  the 
period  between  the  first  Monday  in  January 
and  the  last  Saturday  next  preceding  the  first 
Monday  in  July,  on  which  last-named  date 
the  collector  is  required  by  law  to  make  his 
final  settlement  in  the  county  court,  and  de- 
clares that  any  person  liable  to  pay  full  taxes 
and  who  has  paid  the  same  at  any  time  with- 
in the  dates  named  shall,  if  possessed  of  the 
other  qualifications  required  by  law  of  an 
elector,  be  entitied  to  vote  at  any  election 
held  in  the  state  at  any  time  before  the  first 
Monday  in  July  of  the  year  succeeding  that 
in  which  the  payment  was  made.  Held,  that 
the  "time  for  collection  of  taxes"  within  soeh 
constitutional  amendment  has  reference  to 
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the  period  already  expired  next  before  the 
time  of  election  at  which  the  elector  pzoposes 
to  Tote ;  and  hence  electors  otherwise  quali- 
fied who  were  reanired  to  pay  fall  tax,  but 
who  had  not  done  so,  and  obtained  a  receipt 
therefor  during  the  time  for  collecting  taxes 
between  the  first  Monday  in  January  and  the 
Saturday  preceding  the  first  Monday  in  July 
of  the  year  1909,  were  not  qualified  electors 
or  entitled  to  rote  or  eligible  to  election 
to  office  at  a  school  election  held  in  May,  1910, 
though  they  may  have  paid  their  full  tax 
during  the  time  for  collecting  taxes  in  1910 
and  before  the  election  in  May,  prior  to  the 
expiration  of  the  time  for  collecting  taxes, 
that  not  being  a  payment  within  the  constitu- 
tional provision  "at  the  time  of  collecting 
taxes  next  preceding  such  election."  White 
T.  McHughes,  133  S.  W.  1026,  1027,  97  Ark. 
221. 

TIME  OF  ACCIDENT 

The  words  *'tlme  and  place,"  in  a  statute 
requiring  a  description  in  the  notice  of  the 
time  and  place  of  the  occurrence  of  the  in- 
jury, mean  a  statement  of  the  day  and  hour 
when,  and  a  description  of  the  locality  where, 
the  person  injured  received  the  direct  injury 
to  his  person  or  property  from  the  defend- 
ant's negligent  act,  as  nearly  as  these  facts 
can  be  given.  Peck  v.  Fair  Haven  ft  West- 
vlUe  R.  Co.,  68  Atl.  757,  758,  77  Conn.  161 ; 
Wright  V.  City  of  Omaha,  110  N.  W.  764,  765» 
78  Neb.  124. 

TIME  OF  ASSESSMENT 

In  assessing  a  tax  upon  the  property  lia- 
ble to  taxation  in  any  town  or  city,  two  ref- 
erences to  time  must  inevitably  be  made :  (1) 
Some  point  of  time  must  be  taken  to  which 
the  values  of  all  the  property  shall  be  re- 
ferred simultaneously,  and  the  value  of  each 
piece  of  property  at  tiiat  point  of  time  must 
be  estimated  and  affixed  to  it  (2)  Some  pe- 
riod of  time  must  be  occupied  by  the  assessors 
in  the  work  of  receiving  statements,  making 
the  estimation  of  values,  reckoning  the  tax, 
and  writing  out  and  filing  the  roll.  Both  of 
these  times  may  be  called  the  '*time  of  mak- 
ing the  assessment";  but  one  is  important 
to  the  taxpayer,  and  the  other  Is  not  It  is 
immaterial  to  the  taxpayer  when  or  during 
what  period  of  time  the  work  of  the  board  of 
assessors  is  performed,  except  that  portion  of 
it  which  consists  In  receiving  his  return;  but 
It  is  of  the  utmost  importance  to  him  to  have 
his  property  valued  as  of  the  same  time  with 
other  property  in  the  town,  and  to  know  the 
exact  time  the  assessors  had  in  mind  when 
fixing  its  value.  Matteson  v.  Warwick  ft 
Coventry  Water  Co.,  68  AtL  677,  679,  28  B. 
I«670. 

TIME  OF  BANKBUPTOY 

Qrhe  Bankrupt  Act  defines  "time  of  bank- 
nptcy"  to  mean  the  date  when  the  petition 
Is  filed.  Shute  v.  Patterson,  147  Fed.  600, 
610,  78  C.  0.  A.  75. 


TIMB  OF  LAST  SIOXmSM 

See  Last  Sickness. 


TIME  OF  BSHDITION  OF  JUDOMEMT 

See  Rendition  of  Judgment 

TIME  OF  BALE 

The  "time  of  sale"  mentioned  in  the 
amendment  to  the  act  relative  to  the  sale  of 
lands,  approved  March  19, 1912  (P.  L.  p.  131), 
is  referable  to  a  day,  that  is,  the  day  of  sale. 
Therefore  it  is  as  though  the  act  read  "the 
last  publication  (of  the  notice  of  sale)  to  be 
not  more  than  seven  days  prior  to  the  day 
appointed  for  selling,"  etc.  Trenton  Trust 
&  Safe  Deposit  Co.  v.  Fitzglbbon  ft  Crisp  Car- 
riage ft  Wagon  Co.,  84  Att.  1042,  81  N.  J. 
Bq.  1. 

TIME  OF  SUIT 

When  the  charter  of  a  bank  declares  that 
the  stockholders  of  a  bank  shall  be  individu- 
ally liable,  "at  the  time  of  suits,"  for  the  ul- 
timate payments  of  debts  of  the  bank,  in  a 
given  proportion,  no  cause  of  action  arises 
against  the  stockholders  until  there  has  been 
a  suit  by  a  creditor  against  the  bank,  and  the 
statute  of  limitations  does  not  begin  to  run 
in  favor  of  the  stockholders  until  after  the 
date  of  such  a  suit  Wheatley  v.  Qlover,  64 
B.  E.  026,  027,  630,  126  Ga.  710. 

TIME  OF  WAB 

See  In  Time  of  War;    War. 

TIME  SAVED  IK  LOADING 

Under  a  charter  providing  that  dispatch 
money  is  to  be  allowed  the  charterer  for 
"time  saved  in  loading,"  the  phrase  "time 
saved  in  loading'*  means  the  amount  of  time 
saved  to  a  vessel  from  the  time  allowed  for 
loading  by  the  charter.  Pool  Shipping  Oo. 
V.  Samuel,  200  Fed.  36,  40, 118  C.  0.  A.  264. 


Where  a  car  company  agreed  to  make 
and  deliver  a  number  of  cars  to  the  railway 
company  on  or  before  April  1, 1900,  subject  to 
delays  from  unavoidable  contingencies,  but 
that,  if  it  failed  to  deliver  the  cars  "within 
the  time  specified,"  It  would  forfeit  and  pay 
to  the  railroad  company,  as  liquidated  dam- 
ages, $6  ^T  day  for  every  car  so  delayed, 
the  "time  specified"  in  the  damage  clause 
meant  all  the  time  specified  for  the  delivery 
of  the  cars  in  the  earlier  part  of  the  contract 
(that  is  to  say,  a  time  on  or  before  April  1, 
1900,  plus  the  time  during  which  the  delivery 
might  be  delayed  by  the  unavoidable  con- 
tingencies), and  the  car  company  was  not 
liable  for  the  stipulated  damages  during  that 
time.  Pressed  Steel  Car  Co.  v.  Eastern  R. 
Co.,  121  Fed.  609,  616,  67  O.  a  A.  635. 


A  "timekeeper"  is  a  person  who  keeps, 
marks,  regulates,  or  determines  the  time. 
Spedflcally,  a  person  who  keeps  a  record  of 
the  time  spent  by  the  workmen  at  their  work; 
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TIPPLING  HOUSE  OR  SHOP 


one  who  notes  and  records  the  time  at  which 
something  takes  place,  or  the  time  occupied 
in  some  action  or  operation,  or  the  number 
of  hours  of  work  done  by  each  of  a  number 
of  workmen.  Jenkins  v.  Penn  Bridge  Co.,  53 
S.  E.  991,  993,  73  S.  O.  526  (quoting  definition 
In  Cent  Diet). 

Acts  1905,  p.  538,  provides  that  the  wag- 
es of  a  railroad  employ^  shall  continue  after 
his  discharge,  where  such  employ^  requests 
his  foreman  or  timekeeper  to  send  his  wag- 
es to  any  designated  station  and  request  Is 
not  complied  with  within  seven  days  from 
the  time  It  Is  made.  Plaintiff,  a  station  agent, 
on  discharge,  made  demand  for  his  wages 
to  his  successor.  He  did  not  designate  the 
station  at  which  the  wages  were  to  be  sent 
Held,  that  the  division  agent  who  appointed 
him  was  plaintiff's  "foreman"  or  the  •'keeper 
of  his  time"  within  the  statute,  and  since 
his  request  did  not  comply  with  the  statute, 
he  was  not  entitled  to  wages  after  discharge. 
St  Louis,  I.  M.  &  S.  R.  Ck).  v.  McClerkln,  114 
S.  W.  240,  241,  88  Ark.  277. 

TIMOMETER 

A  "tlmometer"  la  an  instrument  for  au- 
tomatically recording  elapsed  time  In  minutes 
as  well  as  in  seconds,  used  specifically  in 
recording  the  length  of  time  a  long-distance 
telephone  has  been  used.  Calcalagraph  Oo.  ¥• 
Wilson,  132  Fed.  20,  25. 

TIN  PLATE 

Manufactures    of,    see    Manufactures—^ 

Manufactured  Articles. 
Wholly  of  Un  plate,  see  Wholly. 

TINWARE 

See  Sale  of  Tlnwara 

TIPPERS 

In  unloading  coal  from  a  vessel,  the  coal 
was  hoisted  by  buckets,  and  raised  so  far 
above  the  level  of  the  apron  or  platform  as 
would  allow  the  bucket  to  clear  the  wheel- 
barrow that  was  to  receive  the  coal.  The 
men  who  unloaded  the  coal  were  called  the 
"tippers"  and  "wheelers."  Garant  v.  Cash- 
man,  66  N.  E.  599,  600,  183  Mas&  13. 

TIPPLE 

To    *1fclpple"    1«   to   drink   Intoxicating 
liquors,  and  to  "take  a  dram"  Is  the  same  ' 
thing.    City  of  Joplln  v.  Jacobs,  96  S.  W. 
219,  119  Mo.  App.  134.  , 

In  view  of  prior  legislation  on  the  liquor  > 
traflic,  the  word  "sale"  in  the  title  of  Acts 
1909,  c.  1,  entitled  an  act  to  prohibit  the 
"sale"  of  intoxicating  liquors  as  a  beverage 
near  a  schoolhouse,  where  a  school  is  kept, 
whether  the  school  be  in  session  or  not,  In- 
cludes all  sales  without  regard  to  their  form ' 


or  character ;  and  the  word  "tipple,"  in  sec^ 
tlon  1,  declaring  it  unlawful  "to  sell  or  tip- 
ple" any  intoxicating  liquors  as  a  beverage 
within  four  miles  of  such  a  schoolhouse,  de- 
notes a  subdivision  of  the  more  comprehen- 
sive term  "sale,"  as  used  in  the  title,  and  its 
equivalent  "to  sell"  as  used  in  the  body: 
and  the  word  "or,"  between  "sell"  and  "tip- 
ple," is  used  in  a  disjunctive  s^ise^  the  pro- 
hibition not  being  against  tipple  sales  alone, 
but  as  well  against  any  other  sales ;  and  the 
words  *'as  a  beverage"  refer  to  a  sale  of  Uq- 
uor,  not  necessarily  to  be  consumed  by  the 
immediate  purchaser,  but  to  be  finally  used, 
when  it  reached  the  consumer,  as  a  beverage, 
so  that  a  sale  in  wholesale  quantities  of  in- 
toxicating liquors,  by  a  manufacturer  thereof 
to  a  wholesaler,  with  only  a  general  and 
promiscuous  purpose,  includes  a  beverage 
sale,  within  the  prohibition  of  the  statute. 
J.  W.  Kelly  &  Co.  v.  State,  132  S.  W.  193, 
195,  123  Tenn.  516. 

The  word  "tipple,"  in  the  act  of  1877, 
means  to  sell  to  be  drunk  at  the  place  of 
sale.  State  v.  Wilson,  91  S.  W.  195.  198, 115 
Tenn.  725  (quoting  and  adopting  the  defini- 
tion in  Harney  v.  State  [Tenn.]  8  Lea,  113). 

TIPPLING  HOUSE  OB  SHOP 

See,  also.  Grogshop. 

A  ''tippling  house"  Is  a  place  where 
spirituous  liquors  are  sold  and  drank  in  vio- 
lation of  law  (Bouv.  Law  Diet.);  or,  as  defin- 
ed by  this  court  under  our  statute,  a  place 
where  spirituous  liquors  are  sold  without 
license  in  less  than  a  quart,  or  in  any  quan- 
tity to  be  drank  at  the  place  (Du  una  way  v. 
State  [Tenn.]  9  Yerg.  350;  Sanderlin  v. 
State  [Tenn.]  2  Humph.  315).  The  word  "tip- 
ple," in  the  act  of  1877,  means  to  sell  to  be 
drank  at  the  place  of  sale.  State  v.  Wilson, 
91  S.  W.  195,  198,  115  Tenn.  725  (quoting  and 
adopting  the  definition  in  Harney  y.  State 
[Tenn.]  8  Lea,  113). 

In  some  Jurisdictions,  there  is  a  distinc- 
tion made  between  a  "dramshop"  and  a  ''tip- 
pling house,"  in  others,  no  distinction  is  rec- 
ognized. Both  are  places  where  intoxicating 
liquors  may  be  purchased  at  retail.  In  a 
legislative  sense,  there  is  a  recognized  differ- 
ence and  distinction  made  between  them  in 
Missouri.  The  Legislature  has  designated 
a  licensed  place  for  the  sale  of  intoxicating 
liquors  as  a  dramshop,  and  to  be  a  dramshop, 
as  known  to  the  law,  it  must  be  licensed. 
The  charter  of  cities  of  the  third  class  does 
not  authorize  the  suppression  of  the  dram- 
shop known  as  such  by  the  general  law. 
Such  cities  have  no  power,  either  tinder  the 
authority  to  suppress  tippling  houses  or  un> 
der  the  general  law  regulating  dramshops, 
to  adopt  an  ordinance  making  it  unlawful 
for  a  keeper  of  a  dramshop  to  allow  women 
to  enter  the  dramshop  and  obtain  liquor. 
City  of  Joplln  y.  Jacobs,  96  S.  W.  219,  119 
Mo.  App.  134. 
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Whether  or  not  a  "restaurant"  is  a 
''dramshop"  or  "tippling  house'*  depends  up- 
on the  character  of  the  business  that  is  car- 
ried on  therein,  Denver.  Ctty  Ordinance 
1892,  No.  102,  §  1,  providing  that  no  person  or 
corporation  within  the  city  shall  directly  or 
Indirectly  sell  or  give  away  any  intoxicating 
or  malt  liquors,  to  be  drank  on  the  premises 
where  sold  or  given  away,  without  a  license 
first  obtained  from  the  city,  was  applicable 
to  a  person  who  was  a  bona  flde  restaurant 
keeper,  and  who  sold  liquor  only  to  custom- 
ers to  be  drank  only  in  connectipn  with  a 
meal.  Scanlon  v.  City  of  Denver,  88  Pac. 
156,  157,  38  Colo.  401. 

A  'tippling  house"  is  a  place  where  in- 
toxicating liquors  are  sold  and  drank,  where 
people  tipple  or  drink  intoxicants  at  the 
place.  The  drinks  may  be  either  sold  or 
given  away.  Territory  v.  Robertson,  02  Pac. 
144,  145,  19  Okl.  149. 

The  words  "tippling  shop,"  in  Wilson's 
Rev.  &  Ann.  St  1903,  f  388,  providing  that 
the  dty  council  shall  have  power  to  re- 
strain, prohibit,  and  suppress  "tippling 
shops,"  etc.,  mean  the  modern  common  sa- 
loon, where  liquors  are  kept  and  sold  as  a 
beverage  and  drank  at  the  bar,  and  it  may 
be  either  a  licensed  or  an  unlicensed  saloon. 
Territory  v.  Robertson,  92  Pac.  144,  145,  19 
Okl.  149. 

A  saloon  or  dramshop  is  a  "tippling 
house,"  within  the  meaning  of  Rev.  St.  1S99, 
§  2243,  prohibiting  the  keeping  open  of  a 
tippling  shop  on  Sunday.  State  v.  Meagher, 
89  S.  W.  595,  114  Mo.  App.  260  (citing  Webst 
and  Worcest.  Diets,  and  Bouv.  Law  Diet,  de- 
Qnlng  "tippling  house" ;  Werner  v.  Washing- 
ton, 29  Fed.  Cas.  705;  Woods  v.  Common- 
wealth [Ky.]  1  B.  Mpn.  74;  Hussey  v.  State, 
68  Ga.  54;  Williams  v.  State,  28  S.  K  624, 
100  Ga.  511,  39  L.  R,  A.  269;  Mohrman  v. 
State,  32  S.  K.  143,  105  Ga.  709,  43  L.  R.  A. 
398,  70  Am.  St  Rep.  74;  State  v.  Heckler, 
81  Mo.  417;  State  v.  Kurtz,  64  Mo.  App.  123; 
State  y.  Lucas,  67  S.  W.  971,  94  Mo.  App. 
117). 

A  barroom  is  a  **tlppling  house,"  within 
the  law  requiring  such  places  to  be  closed  on 
Sunday.  Kolman  v.  State,  58  S.  B.  1070, 
1071.  2  Ga.  App.  64a 

TIRE 

See  Clincher  Tlra 

TITLE 

Of  legUlatiTe  aet  • 

See  Restrictive  Title. 

Expressed  in  the  title,  see  Express. 

The  "title"  of  an  act  is  no  part  thereof ; 
but  it  may  be  looked  to  for  aiding  and  deter- 
mining the  intent  of  the  lawmakers.  Proc- 
tor v.  Territory,  92  Pac  389,  390,  18  Okl. 
37& 


The  ''title"  of  an  act  is  no  part  tiiereof, 
and  a  law  having  no  title  is  not  invalid. 
Loewen  v.  Myers,  88  Pac.  1046,  1047,  18  Okl. 
300  (citing  Choctaw,  O.  ft  G.  R.  R.  Co.  v. 
Alexander,  7  Okl.  591,  54  Pac.  421). 

The  "title"  of  an  act,  within  Const  art. 
3,  i  16,  requiring  that  every  act  shall  em- 
brace but  one  subject  and  matters  proper- 
ly connected  therewith,  which  subject  shall 
be  expressed  in  the  title,  is  a  conclusive 
index  to  the  legislative  intention.  The  frum- 
ers  of  the  Constitution  in  using  such  term 
evidently  meant  that  the  title  to  the  act 
should  indicate  both  to  the  lawyer  and  the 
citizen  the  general  scope  and  puri)ose  of  the 
legislative  intent,  and  that  such  title  should 
pot  the  citizen  on  notice  of  the  proposed 
legislation.  State  v.  Coffin,  74  Pac.  962,  967, 
9  Idaho,  338. 

Under  the  Constitution,  providing  that 
the  object  of  a  statute  must  be  single  and 
must  be  expressed  in  its  title,  the  "title"  of 
an  act  is  in  the  nature  of  a  label  by  which 
the  object  of  the  act  is  displayed,  and  is  not 
a  table  of  contents,  nor  an  index  to  every- 
thing that  the  statute  enacts.  Gottuso  v. 
Baker,  77  Atl.  1038,  1039,  80  N.  J.  Law,  520. 

The  word  "title,"  in  Const  art  3,  §  35, 
providing  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  expreissed 
in  its  title,  implies  that  the  title  need  not 
be  as  full  as  the  act  itself.  The  purpose  of 
the  constitutional  provision  is  merely  to  rea- 
sonably apprise  the  legislators  of  the  con- 
tents of  the  bin,  to  the  end  that  surprise 
and  fraud  In  legislation  may  be  prevented. 
The  title  of  Laws  1901,  c.  117,  entitled  **An 
act  to  prohibit  railroad  and  railway  com- 
panies or  corporations  from  permitting  John* 
son  grass  or  Russian  thistles  from  going  to 
seed  on  their  right  of  way,"  and  fixing  a 
penalty,  is  sufficient  to  sustain  a  provision 
for  damages  to  persons  injured,  and  so  much 
of  the  statute  as  authorizes  a  recovery  of 
such  damages  is  not  in  violation  of  the  Con- 
stitution. Doeppenschmldt  v.  International 
&  G.  N.  R.  Co.,  101  S.  W,  1080,  1081, 100  Tex. 
532. 

TITI^E  (To  Property) 

See  Assertion  of  Title  by  the  Common- 
wealth ;  Assurance  of  Title ;  Chain  of 
Title;  Cloud  on  Title;  Color  of  Title; 
Complete  Title;  Doubtful  Title;,  Eq- 
uitable Title;  Full  Title;  General 
Title;  Good  and  Marketable  Title; 
Good  and  Perfect  Title;  Good  and  Suf- 
ficient Title ;  Good  Title;  Inchoate  Le- 
gal Title;  Just  Title ;  Land  Title ;  Le- 
gal Title;  Legitimate  Title;  Market- 
able Title;  Outstanding  Title;  Perfect 
and  Satisfactory  Title;  Perfect  Title; 
Plea  of  Title;  Record  Title;  Regular 
Chain  of  Title;  Regular  Title;  Res- 
ervation of  Title ;  Respecting  Title  to 
Land;     Right,    Title,    and    Interest; 
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Boyal  Title;  Slander  of  Title;  Tax 
Title;  Trespass  to  Tiy  Title;  Undis- 
puted Title. 

All  right,  title,  and  interest,  see  AU. 

Change  of  title,  see  Change. 

Gift  of  income  as  conyeying  titles  see 
Income. 

Indisputable  title,  see  Indisputable. 

InvolYing  title,  see  Involve. 

Merchantable  title,  see  Merchantable 

Suit  affecting,  see  Affecting. 

"Title"  is  the  means  whereby  a  man 
hath  the  Just  possession  of  his  property.  Hoi- 
combe  v.  Trenton  White  City  Co.,  82  AtL  618, 
634,  80  N.  J.  Eq.  122;  Adams  v.  Hopkins,  77 
Pac.  712,  717,  144  Cal.  19 ;  Stryker  v.  Mea- 
gher, 107  N.  W.  792.  76  Neb.  610  (quoting  and 
adopting  definition  in  Bouv.  Diet);  State  v. 
Weide  (S.  D.)  135  N.  W.  696,  701. 

The  word  "title,"  as  used  in  a  deed  from 
a  mortgagor  to  a  mortgagee,  stipulating  that 
the  mortgage  was  not  to  be  considered  as 
merged  in  the  title,  but  was  to  be  held  as  pro^ 
tection  to  titie,  meant  the  titie  as  it  existed 
at  the  time  of  the  conveyance,  and  which  was 
then  the  subject  of  consideration.  The  pur- 
pose of  this  provision  in  the  deed  was  to  pro- 
tect the  grantee  against  any  liens  or  charges 
on  the  titie  which  might  have  intervened  in- 
termediate the  execution  of  the  mortgage  and 
the  deed.  Coon  v.  Smith,  88  N.  T.  Supp.  261, 
262,  43  Misc.  Rep.  112. 

*1n  strictness,  the  word  'title'  is  applica- 
ble only  to  real  estate;  but  it  is  also  some- 
times used  to  denote  a  similar  attribute  of 
personal  property.  When  so  used,  it  has  a 
kindred  meaning  and  contemplates  some 
specific  tangible  thing  having  some  resem- 
blance to  real  property  in  its  characteristics 
which  Justifies  the  borrowing  of  the  term. 
It  is  rarely,  if  ever,  used  to  denote  the 
ownership  ot  transitory  and  intangible  ob- 
jects." Jones  V.  Gould,  149  Fed.  163,  157, 
80  C.  C.  A.  1. 

The  word  '*title*'  is  sometimes  used  in 
the  signification  of  a  regular  chain  of  trans- 
fer from  or  under  the  sovereignty  of  the  soiL 
It  is  sometimes  used  in  the  sense  of  the  par- 
ticular conveyance  under  which  a  man  holds 
his  property.  Fall  v.  Fall,  106  N.  W.  412, 113 
N.  W.  175, 184,  75  Neb.  104, 121  Am.  St  Rep. 
767  (citing  8  Words  and  Phrases,  p.  6979). 

Possession  under  a  claim  of  ownership 
In  itself  constitutes  "title"  In  a  low  degree. 
It  is  sufficient  to  give  plaintiff  standing  to 
bring  an  action  against  those  who  have  no 
title  at  all.  Waller  v.  JuUus,  74  Pac.  157, 
68  Kan.  314. 

'^Possession"  means  actual  control  of 
property  by  physical  occupation,  while  "ti- 
tle" is  the  means  whereby  one  holds  posses- 
sion of  his  land.  Collar  v.  Ulster  ft  D.  R. 
Co.,  131  N.  T.  Supp.  56,  60,  72  Misc.  Rep.  274. 

Possession"  is  prima  fade  evidence  of, 
aoA  one  of  the  elements  of,  titie,  and  a  court 


has  no  power  to  take  it  from  a  man  without 
a  hearing,  since  to  do  so  would  be  to  violate 
the  maxim  that  no  man  shall  be  condemned 
in  person  or  deprived  of  titie  without  a  day 
in  court  and  due  process.  Powhatan  Coal  & 
Coke  Co.  V.  Ritz,  56  S.  R  257,  261,  60  W.  Ya. 
395,  9  Lb  R.  A.  (N.  S.)  1225  (citing  Bettman  v. 
Harness,  26  S.  B.  271,  42  W.  Ya.  433,  36  L. 
R.  A.  566;  Crossland  v.  Crossland,  44  S.  E. 
424,  53  W.  Ya.  108). 

The  word  ''titie"  in  Comp.  Laws  1909,  i 
5621,  providing  that,  where  a  petition  has 
been  filed,  the  action  is  pending  so  as  to 
charge  persons  with  notice  thereof,  and  while 
pending  no  interest  can  be  acquired  by  a 
third  person  against  the  plaintiff's  titie  to  the 
subject-matter,  includes  an  action  or  claim 
to  enforce  a  vendor's  lien.  Holland  T.  Co- 
field,  112  Pac.  1032,  27  OkL  469. 

While  Code  Civ.  Proc  i  1632,  makes  a 
conveyance  on  foreclosure  a  bar  against  each 
party  to  the  action  and  every  one  claiming 
under  him  **by  title  accruing  after  the  filing 
of  notice  of  pendency  of  the  action,"  the  au- 
thority for  filing  the  notice  is  section  1670, 
and  its  effect  is  prescribed  in  secti<m  1671  as 
"constructive  notice  to  a  purchaser  or  In- 
cumbrancer of  the  property  affected  thereby," 
and  the  word  *'title"  does  not  extend  to  that 
acquired  by  infants  by  inheritance.  Gmner 
V.  Ruffner,  119  N.  T.  Supp.  942,  943, 134  Ap|i. 
Div.  837. 

Plaintiff  leased  certain  premises  to  de> 
fendant  under  a  lease  which  expired  May  1, 
1912,  and  on  June  16,  1911,  plaintifTs  agent 
wrote  defendants,  stating  that  at  a  meeting 
of  the  executive  committee  of  the  trustees 
of  plaintiff  corporation  "it  was  voted  to 
grant  you,  if  you  so  desire,  a  lease  of  tiie 
premises  now  occupied  by  you  for  three  years 
after  the  expiration  of  your  present  lease. 

*  *  *  If  you  desire  a  five  years  lease  they 
will  be  willing  to  grant  two  additional  years 

*  *  *  both  under  same  conditions  as  pres- 
ent lease,"  to  which  defendants  replied,  re- 
questing plaintiff's  agents  to  "please  to  have 
a  new  lease  made  as  per  your  letter  of  June 
16th  for  three  years,  and  the  two  year  renew- 
al clause  at  the  prices  mentioned,"  and  stat- 
ing that  defendants  would  be  in  on  the  same 
day  to  sign  the  lease.  Held,  that  such  equi- 
table rights  as  defendants  acquired  under 
such  instruments  did  not  constitute  ''titie*' 
in  defendants,  as  that  word  was  used  in  Gen. 
St.  1902,  i  1081,  providing  that  in  actions  of 
summary  process,  if  it  be  found  that  defend- 
ant is  plaintiff's  lessee  and  holds  over  after 
the  termination  of  his  lease,  etc.,  and  defend- 
ant does  not  show  a  titie  in  himself,  Judg- 
ment should  be  rendered  for  plaintiff,  so  that 
defendants  could  not  rely  on  such  instru- 
ments as  a  defense  to  summary  proceedings. 
Glerlng  &  Bentley  v.  Hartford  Theological 
Seminary,  84  Ati.  930,  932,  86  Conn.  208. 

Under  Civ.  Code,  arts.  2642,  2656,  provid- 
ing that  delivery  of  an  Incorporeal  right  may 
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aif  ected  by  the  glTlBg  of  the  title,  and  de- 
ring  that  without  delivery  there  is  no  glv- 
:  In  payment,  a  giving  by  a  debtor  and  a 
eipt  by  the  grantor  of  open  accounts  is  a 
lity,  without  notice  to  the  debtors  on  the 
ounts;  "title"  meaning  the  material  evi- 
ice  of  the  incorporeal  right,  and  an  open 
ount  not  being  evidenced  by  such  a  title  as 
y  serve  for  the  purpose  of  delivery.  Leh- 
n  Dry  Goods  Go,  v.  Lemoine,  56  South.  324, 
.  129  La.  882. 

"Grantor  had  already  used  the  necessary 
I  proper  words  to  make  an  absolute,  vest^ 
title  by  the  instrument  in  his  children, 
I  when  he  provided  that  the  conveyance 
uld  not  take  effect  until  after  his  death, 
m  the  title  should  immediately  vest,  he 
essarily  meant,  if  we  are  to  give  effect  to 
It  he  was  doing,  to  use  the  word  'title'  in 
I  connection  as  a  synonym  of  'possession,' 
ch  at  his  death  should  pass  to  the  gran- 
I.  Such  a  construction  comports,  as  we 
e  shown,  with  the  general  tenor  of  the 
d,  and  is  sanctioned  by  reason  and  au- 
rity."  McLain  et  al.  v.  Garrison,  89  8. 
284,  285,  39  Tex.  Civ.  App.  431. 

Under  Act  June  4,  1897,  providing  that 
^ses  in  which  a  tract  covered  by  an  un- 
Tected  bona  fide  claim  or  by  a  patent  is  in- 
ied  within  the  limits  of  a  public  forest 
Tvation,  the  settler  or  owner  may  relin- 
;h  the  tract  to  the  government,  and  select 
leu  thereof  a  tract  of  vacant  land  open  to 
lement,  not  exceeding  in  area  the  tract 
}red  by  his  claim  or  imtent,  the  owner 
"ein  referred  to  is  one  holding  both  the 
1  and  equitable  title  to  the  patented  land, 
t  the  time  of  the  application  for  such  ex- 
age  the  officers  of  the  land  department 
lid  obtain  knowledge  from  any  source 
:  the  title  which  the  applicant  proposed  to 
iqulsh  was  one  obtained  by  the  perpetra- 

of  fraud,  it  would  be  the  duty  of  the 
irtment  to  reject  the  application,  because 
tie  which  in  the  hands  of  such  person  is 
ted  with  fraud,  and  therefore  voidable, 
t>t  the  kind  of  "title"  which  the  law  con- 
ilates  the  government  shall  receive  in  ex- 
ige  for  its  lands.  United  States  t.  Hyde, 
Fed.  545,  549. 

I  estate  In  fee 

'*Title"  does  not  necessarily  mean  a  fee 
rest,  but  covers  all  the  lesser  estates  in 
s.  Snodgrass  v.  Copple,  101  S.  W.  1091, 
,  203  Mo.  480  (quoting  8  Words  and 
iscs,  p.  6980). 

As  used  in  Laws  1882,  c.  289,  amending 
St.  §  4269,  providing  that  when  defend- 
shall  have  in  good  faith  acquired  a  title 
nter  upon  land,  and  enters  under  the 
i  believing  such  title  to  be  valid,  and 
i  have  cut  timber  therefrom,  the  plaintiff, 
i  shall  recover,  shall  recover  only  the  ac^ 
damage  sustained  by  reason  of  such  cut- 
the  word  "title"  does  not  mean  a  vaUd 
in  fee,  but  it  must  mean  title  apparent- 


ly good,  but  whidi  in  fact  f6r  some  reason 
is  invalid.  Bef  ay  t.  Wheeler,  53  N.  W.  1121, 
1123,  84  Wia  135. 


lersliip 

"  Title'  is  the  right  to  or  ownership  in 
land.  The  sale  of  land  involved  the  sale  of 
title,  and  is  affected  by  the  transfer  of  title. 
Titles  sold  and  transferred  may  be  good,  bad, 
or  doubtful,  absolute  or  limited.  She  same 
title  may  be  satisfactory  to  one  purchaser 
and  not  to  another.  One  might  be  quite  will- 
ing to  buy  a  doubtful  title,  while  another 
would  not  be  satisfied  with  a  marketable  title 
so  limited  as  to  involve  a  special  risk  of 
litigation  In  his  use  of  the  property  purchas- 
ed." Uberman  v.  Beckwith,  65  Atl.  153,  154, 
79  Conn.  317,  8  Ann.  Cas.  27L 

The  term  "title,"  used  in  speaking  of  an 
abstract  of  title  to  land,  means  ''ownership.** 
A  contract  to  sell  real  ^tate,  which  requires 
the  vendor  to  furnish  "a  complete  abstract  of 
title  ♦  ♦  ♦  in  ample  time"  for  the  pur- 
chaser to  have  the  same  examined  within  a 
spedfled  time,  "and  if  said  title  is  found  to 
be  good"  the  vendor  shall  execute  a  deed, 
and  the  purchaser  shall  pay  part  cash  and 
execute  notes  for  the  balance,  requires  the 
vendor  to  furnish  an  abstract  of  title  show- 
ing good  title  before  the  purchaser  is  obliged 
to  do  anything  under  the  contract,  or  before 
he  incurs  any  liability  thereunder.  Bowles 
V.  Umberson  (Tex.)  101  S.  W.  842,  844. 

▲•  risbt  of  possessioB 

The  legal  "title"  to  real  property  carries 
with  it  the  right  of  possession,  which  is  suffi- 
cient under  Rev.  Laws  1905, 1 4073,  to  author- 
iase  an  action  to  recover  the  same  from  one  In 
possession  without  right  or  title.  Norton  v. 
Frederick,  119  N.  W.  492,  494,  107  Minn.  36. 

The  term  "title,"  in  CJomp.  Laws  1897, 
providing  that  any  daiip  of  title  to  lands 
made  by  plaintiff  in  his  declaration  shall  be 
deemed  to  be  admitted  by  defendant,  unless 
he  files  a  bond  and  pays  fees,  costs,  etc.,  does 
not  embrace  the  fact  of  possession,  nor  any 
right  founded  on  possession  of  land.  It  is 
synonymous  with  the  right  of  possession. 
An  allegation  in  a  declaration  in  an  action  of 
trespass,  under  Comp.  Laws  1897,  |  11204,  to 
recover  damages  for  cutting  down  and  carry- 
ing away  trees,  that  defendant  cut  down  and 
carried  away  without  leave  of  plaintiff,  "the 
owner  thereof,  ♦  ♦  ♦  trees  of  great  val- 
ue, *  *  *  then  and  there  being  and 
standing  *  *  *  on  the  land  of  said  plain- 
tiff," is  not  an  allegation  of  title  to  the  land 
on  which  the  trees  stood,  within  the  meaning 
of  section  786.  Reynolds  v.  Maynard,  100  N. 
W.  174,  175,  137  Mich.  42. 

Olaim  or  grant  distlwgnlslied 

A  "claim"  is,  not  only  legally  speaking, 
but  in  ordinary  parlance,  clearly  disUnguish 
able  from  a  "grant"  or  a  "Utle."  A  "claim'* 
is  defined  in  the  Century  Dictionary  (verbo 
"Claim")  as  "the  thing  claimed  or  demanded ; 
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spedflcally,  a  piece  of  public  land  which  a 
squatter  or  settler  marks  out  for  himself 
with  the  intention  of  purchasing  it  when  the 
government  offers  it  for  sale;  as,  'he  staked 
out  a  claim/  "  "A  *grant,'  on  the  contrary, 
has  a  distinctly  broader  meaning.  It  implies 
an  acquired  right,  and  is  described  by  Mr. 
Bouvier  as  applicable  to  the  conveyance  of 
incorpoifal  rights.  But  in  the  larger  sense 
the  term  comprehends  anything  that  is  grant- 
ed or  passed  from  one  to  another,  and  is 
applied  to  every  species  of  property.  It  there- 
fore necessarily  implies  a  *title'  or  vested 
right  in  the  grantee  from  the  grantor,  or  has 
a  much  more  pregnant  signification  than 
•claim.*"  Corkran  Oil  &  Development  Co. 
V.  Arnaudet,  35  South.  747,  754,  111  La.  563. 

The  word  "interest,"  as  used  in  a  fire 
insurance  policy  declaring  that  the  policy 
shall  be  void  if  any  change  shall  take  place 
in  the  interest,  title,  or  possession  of  the 
subject  of  insurance,  is  not  synonymous  with 
title,  but  means  some  right  different  from  ti- 
tle. It  canuot  mean  a  greater  estate  than 
title,  since  title,  as  used  in  the  policy,  is  in- 
tended to  mean  estate.  The  word  must 
therefore  be  used  in  contradiction  to  "title,'* 
as  including  any  right  in  the  property  less 
than  title.  Therefore,  if  the  insured  is  the 
owner  of  the  title,  the  word  ^'interest*'  has  no 
application.  Garner  v.  Milwaukee  Mechan- 
ics* Ins.  Co.,  84  Pac.  717,  718,  73  Kan.  127,  4 
L.  R.  A.  (N.  S.)  654,  117  Am.  St.  Rep.  460,  9 
Ann.  Cas.  459. 

The  word  "Interest,**  when  applied  to 
property,  has  a  variable  meaning.  It  may  be 
used  as  synonymous  with  "estate"  or  "title,** 
or  may  denote  something  less  than  an  estate 
or  title.  The  word  "interest,**  as  used  in  an 
insurance  policy,  is  not  synonymous  with 
"title.**  It  means  some  right  different  from 
"title."  It  cannot  mean  a  greater  estate  than 
"title,"  since  "title**  Is  used  to  mean  the  en- 
tire estate  in  such  a  policy,  and,  when  used  In 
contradiction  of  title,  means  any  right  in 
property  less  than  title,  and  the  word  **in- 
terest*'  as  used  in  a  Judgment  holding  that 
plaintiff's  title  to  certain  real  estate  is  valid, 
and  that  defendants  had  no  right  or  claim 
thereto  and  no  estate  or  Interest  therein,  is 
sufficient  to  cover  a  mortgage  lien.  Hillyard 
V.  Banchdr,  118  Pac.  67,  69,  85  Kan.  516. 

The  words  "interest**  and  "title,**  as  used 
in  a  policy,  which  provides  that  it  Is  to  be  void 
if  any  change  other  than  by  death  of  insured 
takes  place  in  the  interest,  title,  or  possession 
of  the  subject  of  insured,  are  not  synonymous. 
The  word  "interest**  is  broader  and  more  com- 
prehensive than  the  word  "title.**  It  embrac- 
es both  a  legal  and  equitable  right  The  doc- 
trine contended  for,  that  when  the  condition 
is  against  a  change  in  the  title  there  is  no 
breach  unless  there  is  a  change  in  the  legal 
title,  and  that  since  the  Insured  retains  the 
legal  title  the  policy  is  not  avoided  by  a  trans- 


fer of  the  equitable  title,  cannot  be  applied  to 
a  condition  against  a  change  of  interest  The 
true  test  is  whether  the  vendor  has  dominion 
over  the  property  insured,  and,  if  he  has,  a 
change  in  interest  has  been  affected  and  the 
policy  is  void.  Brickell  v.  Atlas  Assur.  Co.. 
101  Pac  16,  19,  10  Cal.  App.  17  (quoting 
Brighton  Beach  Racing  Assin  v.  Home  Ins. 
Co.,  99  N.  Y.  Supp.  219,  113  App.  Div.  728; 
Id.,  82  N.  E.  1124,  189  N.  Y.  526). 

There  is  a  change  of  "title,**  as  well  as  of 
"interest**  and  "possession,**  within  a  fire  poli- 
cy declaring  it  void  in  case  of  any  change  in 
the  interest,  title,  or  possession  of  the  insured 
property,  where  insured,  the  owner  in  fee  of 
the  insured  property,  makes  a  contract  of  sale 
of  it,  declaring  that  deed  shall  pass  when  final 
payment  is  made,  and  that  the  purchaser  shall 
pay  all  taxes  and  assessments  levied  against 
the  property  subsequent  to  contract,  and  shall 
have  the  right  to  occupy  the  property  before 
passing  of  title,  as  tenant  of  the  seller,  with- 
out pay,  and  the  purchaser  goes  into  posses- 
sion and  is  not  in  default.  The  word  "inter- 
est** is  broader  and  more  comprehensive  than 
the  word  "title,**  since  it  embraces  both  legal 
and  equitable  rights,  and  the  words  are  not 
synonymous.  The  true  test  is  whether  the 
vendor  has  parted  with  the  absolute  control 
and  dominion  over  the  property  insured.  In 
this  case,  there  was  a  change  in  possession 
within  the  meaning  of  that  word  as  used  in 
the  policy.  While  the  agreement  designates 
the  occupancy  of  the  vendee  as  that  of  a  ten- 
ant of  the  vendor  without  pay  or  rent,  the 
contract  gives  and  secures  to  him  more  than 
the  rights  and  interests  of  a  tenant.  He  is 
charged  with  the  liabilities,  and  entitled  to 
enforce  the  rights,  of  a  purchaser  in  posj«es- 
slon,  and  cannot  be  ejected  as  a  tenant  re- 
gardless of  such  rights.  The  possession  of 
the  vendee  is  absolute  and  exclusive  of  the 
vendor,  as  long  as  he  performs  the  contract. 
Brighton  Beach  Racing  Ass*n  v.  Home  Ins. 
Co.,  99  N.  Y.  Supp.  219,  221  (citing  Lett  v. 
Guardian  Fire  Ins.  Co.,  125  N.  Y.  82,  25  N.  EL 
1088). 

Receiver's  receipt 

"Although  *title'  does  not  finally  pass 
from  the  United  States  until  the  issuance  of 
a  patent,  it  is  well  settled  that  the  receiver's 
receipt  issued  to  a  homestead  entryman  in 
possession  and  claiming  land  under  Rev.  St 
U.  S.  §  2290,  constitutes  ample  'title*  to  en- 
able him  to  maintain  or  defend  a  suit  con- 
cerning the  land.**  Thompson  v.  Easier,  84 
Pac.  161,  148  Cal.  646,  113  Am.  St  R^.  321. 

TITIiB  BOND 

Though  a  "title  bond"  cannot  take  the 
place  of  a  recorded  deed,  and  is  Insufficient  to 
pass  the  legal  title,  it  gives  the  holder  an 
equitable  right  superior  to  a  claim  of  title  up- 
on the  part  of  a  purchaser  or  creditor  with 
notice.  Where  a  bond  for  title  was  executed. 
In  which  the  vendee  agreed  to  pay  the  price 
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work  as  a  mechanic  to  be  performed  on  a 
ill  at  the  yendor's  election,  at  any  time  with- 

five  years  from  date,  and  no  part  of  the 
ork  was  done  on  the  mill,  because  it  was 
>andone€l  by  the  vendors,  but  It  was  agreed 
at  the  i^lue  of  certain  work  and  material 
TDlshed  by  the  vendeer  in  the  erection  of  a 
v^elllBg  house  for  one  of  such  vendors  should 
t  credited  on  the  price,  the  vendee  was  en- 
led  to  a  conveyance  on  payment  of  the  con- 
leratlon  in  money,  lees  the  value  of  the 
3rk  and  materials  furnished  for  the  house, 
edited  as  of  the  date  they  were  furnished* 
cGuire  v.  Whitt  (Ky.)  80  S.  W.  474,  475. 

[TLE  BY  ABVERSE  POSSESSIOK 

A  ''title  acquired  by  adverse  possession" 
a  title  in  fee  simple,  and  is  as  perfect  a 
le  as  one  by  deed  from  the  original  owner 
by  patent  or  grant  from  the  government 
lornely  v.  Andrews,  82  Pac.  899,  901,  40 
ash.  580, 1  L.  R.  A.  (N.  S.)  1036,  111  Am.  St 
p.  983  (citing  1  Cyc.  1135,  B;  1  Am.  &  Eng. 
la  of  Law  [2d  Ed.]  883). 

TLE     BY     LIMITATION     OR     PRE- 
SCRIPTION 

The  essential  elements  constituting  "title 
limitation"  are  defined  by  Rev.  St.  1895, 
:s.  3343,  3347,  3348,  3349,  declaring  that  any 
*son  who  has  the  right  of  action  for  the 
overy  of  any  lands  shall  institute  his  suit 
irefor  within  ten  years  after  the  accrual 
his  cause  of  action,  etc.  Logan  v.  Meads, 
S.  W.  210,  212,  43  Tex.  av.  App.  477. 

Possession  of  land  for  over  15  years,  to 
e  "title  by  prescription  or  limitation," 
st  be  hostile  and  adverse  as  against  the 
Qer.  One  who  has  title  to  a  quarter  sec- 
1,  and  by  mistake  as  to  the  boundary  line 
upies  a  strip  in  an  adjoining  section  owned 
another,  without  any  intention  to  take 
I  hold  land  beyond  the  section  line,  or  to 
m  land  which  does  not  belong  to  him,  will 
acquire  title  to  such  strip  by  adverse  pos- 
$lon.  Scott  V.  WilUams,  87  Pae.  650,  551, 
Kan.  44a 

TLE  BY  POSSESSION 

Rights  arising  under  the  mining  laws  of 
United  States  are  classified  as  title  In  fee 
pie,  "title  by  possession,"  and  the  com- 
e  equitable  possession.  The  first  vests  in 
grantee  an  Indefeasible  title,  while  the 
)nd  vests  a  title  in  the  nature  of  an  ease- 
it  only.  The  first,  being  an  absolute  grant 
purchase  and  obtained  without  condition, 
lot  defeasible;  while  the  second,  being  a 
e  right  of  possession  and  enjoyment  of 
Its  without  purchase  and  upon  condition, 
'  be  defeated  at  any  time  by  the  failure  of 
party  in  possession  to  complete  the  condi- 
,  viz.,  to  perform  the  labor  or  make  the  im- 
rements  required  by  the  statute.  O'Gon- 
V.  Pinnacle  Gold  Mines  Co.,  131  Fed.  106, 
(quoting  and  approving  definition  given 
iensou  Alining  &  Smelting  Co.  v.  Alta  Min- 


ing &  Smelting  Co.,  145  U.  S.  428^  12  Sup.  Ct. 
877,  36  L.  Ed.  762). 

TITLE  BY  RXXATION 

See  Relation  (In  Contract,  Conveyanoe^ 
or  other  Transaction). 

TITLE  OUARAKTEED 

By  the  phrase  ** 'title  guaranteed,"  in  a 
receipt  for  the  purchase  price  df  land,  the 
vendors  impliedly  agreed  to  convey  a  good 
and  sufficient  title.  Goldstein  v.  Hensley,  88 
Pac.  507,  508,  4  Cal.  App.  444. 

TITLE  IN  FES 

A  ''title  in  fee"  Is  a  full  and  absolute  es- 
tate beyond  which  and  outside  of  which  there 
is  no  ottier  Interest  or  right  Bailey  v.  Henry^ 
143  S.  W.  1124. 1127, 125  Tenn.  390. 

Under  Laws  1895,  c  986,  authorizing  the 
taking  of  land  for  the  construction  of  a  bridge 
and  approaches  by  title  in  fee,  the  term  "title 
in  fee"  must  be  construed  in  the  light  of  the 
purposes  for  which  the  statute  was  enacted: 
and  hence  the  lands  taken  for  the  bridge  and 
its  structural  approaches  were  necessarily 
taken  in  fee  simple  absolute,  because  their 
taking  was  accompanied  by  a  physical  entry 
and  appropriation  on  the  part  of  the  city,  ta 
the  exclusion  of  the  public  and  adjoining  own- 
ers,  but  In  the  case  of  land  taken  for  widen- 
ing of  streets  and  changing  of  street  lines,  be- 
cause this  was  simply  a  taking  of  "title  in 
fee"  for  the  purposes  to  which  such  lands 
were  to  be  devoted,  that  is,  for  streets  in 
which  the  adjoining  owners  and  the  general 
public  would  have  the  easements  pertaining 
to  public  streets.  In  re  Harlem  Blver  Bridge^ 
66  N.  E.  584,  586, 174  N.  Y.  26. 

TITLE  INSURANCE 

'*The  sole  object  of  'title  insurance'  is  to- 
cover  possibilities  of  loss  through  defects 
that  may  cloud  or  invalidate  titles."  It  "is 
not  mere  guesswork,  nor  is  it  a  wager.  It  is 
based  upon  careful  examination  of  the  muni- 
ments of  title  and  the  exercise  of  Judgment 
by  skilled  conveyancers.  A  policy  of  'title  in- 
surance' means  the  opinion  of  the  company 
which  issues  it  as  to  the  validity  of  the  title^ 
backed  by  an  agreement  to  make  that  opin- 
ion good  In  case  it  should  prove  to  be  mistak- 
en, and  loss  should  result  in  consequence^  to 
the  insured."  "Title  insurance"  is  "a  con- 
tract to  indemnify  against  loss  through  de- 
fects in  the  title  to  real  estate  or  liens  or  in- 
cumbrances thereon."  Foehrenbach  v.  Ger- 
man-American Title  &  Trust  Co.,  66  AtL  561, 
563,  217  Pa.  331,  12  L.  R.  A.  (N.  S.)  465,  118 
Am.  St.  Rep.  916  (quoting  and  adopting  defi- 
nition in  1  Cooley,  Ins.  12). 

TITLE  LEGALLY  INSUFFICIENT 

A  stipulation  that  the  purchaser  will 
buy,  unless  the  title  be  "legally  insufficient," 
means  no  more  than  a  marketable  title,  and 
cannot  support  the  -construction  that  the  ven- 
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dor  undertook  to  sell  a  title  which  appeared 
perfect  on  the  records,  or  to  make  a  showing 
of  title  deeds  which  were  entitled  to  record. 
Cowaerj  r.  Greenlee,  56  S.  B.  918,  920,  126 
Ga.  786. 

TITLE  OF  KOBIUTT 

See  Confer  Title  of  Nobility. 

TITLE  OR  BOUNDARIES  OF  LAND 

An  action  for  damages  for  fraud  induc- 
ing a  purchase  of  realty  does  not  affect  the 
'title  or  boundaries  of  land/'  within  St  1893, 
S  1562  (Wilson's  Bey.  A  Ann.  St  1903,  i  1872), 
providing  that  the  probate  court  e^aU  not 
have  Jurisdiction  of  any  matter  wherein  the 
"title  or  boundaries  of  land"  may  be  in  dis- 
pute. Newell  y.  Long-Bell  Lumber  Co.,  78 
Pac.  104, 14  OkL  185. 

TITLE  OR  INTEREST 

The  phrase  "disclaim  any  title  or  inters 
est,"  tu  Wilson's  Bey.  A  Ann.  St.  1903,  i  4779, 
proyiding  that  where  defendants  "disclaim 
any  title  or  interest"  in  land,  the  subject-mat- 
ter of  the  action,  they  shall  recover  their  costs, 
Is  not  satisfied  by  a  defendant  limiting  his 
disclaimer  to  "any  right  or  interest  in  his 
own  right,**  where  he  has  an  inchoate  interest 
by  virtue  of  his  marital  relations.  Moore  y« 
Wallace,  82  Pac.  825, 16  OkL  U4. 

TITLE  PAGE 

A  preliminary  page  in  a  periodical  which 
followed  advertisements  and  preceded  general 
reading  matter,  containing  in  display  type  the 
name  of  the  publication  and  also  the  volume, 
number,  and  date  of  the  issue,  and  a  copy  of 
which  was  deposited  as  the  title  to  obtain 
copyright  protection,  must  be  considered  the 
"title  page"  within  the  meaning  of  Act  June 
18, 1874,  c.  301, 18  Stat  78,  upon  which  or  the 
page  following  the  copyright  notice  is  requir- 
ed to  be  printed,  rather  than  a  subsequent 
page  containing  the  title  in  smaller  type  but 
without  volume,  number,  or  date,  and  the 
printing  of  such  notice  on  the  latter  page  only 
was  not  such  a  compliance  with  the  express 
requirement  of  the  statute  as  will  sustain  an 
action  for  Infringement  Freeman  r.  The 
Trade  Begister,  173  Fed.  419,  424. 

TITLE  TO  REAL  ESTATE 

It  is  now  well  settled  "that  to  give  the 
Supreme  Court  Jurisrllction  under  Ck)nst 
art.  6,  i  12,  because  the  'title  to  real  estate' 
is  involved,  it  must  appear  that  the  title  to 
real  estate  will,  in  some  way,  be  directly  af- 
fected by  the  Judgment  to  be  rendered  in  the 
case.  It  is  not  sufficient  that  the  question 
of  title  may  be  incidentally,  collaterally,  or 
necessarily  inquired  into,  to  settle  the  issues. 
The  Judgment  to  be  rendered  must  directly 
affect  the  title  itself  to  the  real  estate.  If 
the  Judgment  rendered  by  the  lower  court 
could  be  satisfied  by  the  payment  of  money, 
without  affecting  the  title  to  real  estate,  the 
case  would  not  fall  within  oor  appellate  Ju- 


risdiction under  this  provision  of  the  Consti- 
tution." Lawson  y.  Hammond,  90  S.  W.  431, 
438, 191  Mo.  522  (quoting  and  adopting  defini- 
tion in  Price  v.  Blankenship,  45  S.  W.  11124, 
144  Mo.  209,  and  citing  Bothrock  v.  Cordz- 
Fisher  Lumber  Co.,  47  S.  W.907,146  Ma  57, 
Bradley  y.  Milwaukee  Mechanics'  Ins.  Co.,  49 
S.  W.  867, 147  Mo.  634;  Edwards  v.  Missouri, 
K.  A  B.  By.  Co.,  50  S.  W.  89,  148  Mo.  513; 
Force  y.  Van  Patton,  50  S.  W.  906,  149  Mo. 
446;  Bethune  v.  Cleveland,  St  L.  A  K.  C.  By. 
Co.,  51  S.  W.  465, 149  Mo.  606 ;  Cox  v.  Barker, 
51  S.  W.  1051,  150  Mo.  424;  Bonner  y.  Lisen- 
by,  57  S.  W.  735,  157  Mo.  165 ;  Ozark  Land 
&  Lumber  Co.  v.  Bobertson,  59  S.  W.  69, 158 
Mo.  322;  Tumey  v.  Sparks,  59  S.  W.  73,  158 
Mo.  365;  Bruner  Granitoid  Ca  v.  Klein,  70 
S.  W.  687,  170  Mo.  225;  Klingelhoefer  y. 
Smith,  71  S.  W.  1008,  171  Mo.  455;  Bale  y. 
Nelson,  72  S.  W.  527.  171  Mo.  682;  Porter 
v.  Kansas  City  &  N.  C.  B.  Co.,  74  S.  W.  992, 
176  Mo.  96;  State  ex  rel.  South  Biissouri 
Pine  Lumber  Co.  v.  Deartng,  79  S.  W.  464, 
180  Mo.  loc.  dt  63;  Christopher  y.  People's 
Home  &  Say.  Ass*n,  79  S.  W.  899,  180  Ma 
568;  State  ex  rel.  Beed  y.  Elliot,  79  S.  W. 
696,  180  Mo.  658). 

A  dispute  regarding  boundaries  does  not 
in  a  proper  sense  involve  the  **title  to  real 
estate,**  and  hence  a  Jury  trial  in  such  cases 
cannot  be  demanded  as  a  matter  of  right 
Mathis  y.  Strunk,  85  Pac.  590,  591,  73  Kan. 
595. 

An  action  which  has  for  its  object,  in 
part,  the  setting  aside  of  a  deed  of  trust  of 
real  estate  as  without  consideration  and 
fraudulently  pirocnred,  involves  "title  to  real 
estate,*'  and  an  appeal  therein  to  the  Court 
of  Appeals  must  be  certified  to  the  Supreme 
Court  Long  v.  Greene  County  Abstract  ft 
Loan  Ca,  122  S.  W.  3, 138  Ma  App.  321. 

A  suit  to  set  aside  a  deed  for  fraud  di- 
rectly involves  "title  to  real  estate,*'  within 
the  Constitution,  defining  the  Jurisdiction  of 
the  Supreme  Court  and  when  appealed  to  the 
Court  of  Appeals  will  be  transferred  to  the 
Supreme  Court  Schroeder  y.  Turpin,  122 
S.  W.  1,  138  Mo.  App.  320. 

An  appeal  from  an  order  sustaining  a 
motion  to  quash  an  execution  levied  on  real 
estate  claimed  by  defendant  to  be  exempt 
as  his  homestead,  before  the  sale  of  the  prop- 
erty, did  not  involve  the  "title  to  real  estate," 
so  as  to  confer  appellate  Jurisdiction  on  the 
Supreme  Court  Lawson  y.  Hammond,  90 
S.  W.  431,  433, 191  Ma  522. 

A  case  presenting  the  question  whether 
one  Is  entitled  to  a  homestead  right  in  cer- 
tain land,  60  that  it  will  be  exempt  from  ex* 
ecution,  does  not  involve  "title  to  real  es- 
tate,** within  Const,  art  6,  i  12,  giving  the 
Supreme  Court  Jurisdiction  in  cases  involv- 
ing "title  to  real  estate,**  for  to  give  the  Su- 
preme Court  Jurisdiction  it  must  appear  that 
the  "title  to  real  estate"  will  in  aome  waj  be 
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Ireotly  affected  by  tlie  judgment  to  be  ren- 
ered  in  the  case.  Snodgrass  y.  Copple,  101 S. 
r.  1090,  1091,  203  Mo.  480. 

"Title  to  real  estate**  is  generally  de- 
led  to  be  "the  means  whereby  the  owner 
'  lands  has  the  Just  possession  of  his  prop- 
ty."  Helferman  v.  Scholder,  119  N.  Y. 
iipp.  520,  624,  134  App.  Div.  579. 

Where  real  estate  Is  held  under  and  by 
rtue  of  some  right  in  the  property,  so  that 
e  right  of  possession  cannot  be  determined 
Ithout  adjusting  the  right  in  the  property  it- 
If,  then  the  "title  to  real  estate"  is  "drawn 

question,"  within  the  meaning  of  the  stat- 
e,  stating  that  "justice  courts  cannot  try 
tlons  which  involve  title  to  real  estate,  or 

which  such  title  is  drawn  in  question." 
one  V.  Blanchard,  126  N.  W.  766,  768,  87 
jb.  1. 

In  cases  of  pure  trespass  on  lands,  '^tle 
real  estate"  is  not  so  involved  as  to  con- 
r  Jurisdiction  on  the  Supreme  Ck>urt  under 
•nst.  art.  6,  S  12  (Ann.  St.  1906,  p.  218), 
Dugh  It  may  be  incidentally  involved,  and 
ist  be  shown  on  trial.  Hill  v.  Hopson,  120 
W.  29,  81,  221  Mo.  103. 

) 

See  As  To;  Equal  To;  Extend  To;  From 
and  To ;  Go  To;  Up  To  and  Including. 

'"To  the  tenant,"  as  used  In  Bev.  St  Tex. 
^5,  art  3238,  provldtog  that  a  preference 
1  for  unpaid  rents  on  the  goods  of  a  ten- 
;,  given  by  article  8251,  shall  not  attach 
goods  sold  and  delivered  in  good  faith  in 
!  regular  course  of  business  to  the  tenant, 
>uld  be  construed  to  read  ''by  the  tenant,*' 
7arry  out  the  evident  intention  of  the  Leg- 
iture.  Freeman  v.  Collier  Backet  Oa,  105 
W.  1129, 1130,  44  Tex.  av.  App.  177  (citing 
rsalis  v.  Pitman,  6  «.  W.  404,  68  Tex.  627). 

Rev.  St  1895,  art  8251,  provides  for  a 
ference  lien  for  unpaid  rent  on  the  goods 
1  tenant  Article  3238  provides  that  such 
I  shall  not  attach  to  goods  sold  and  deUv* 
1  in  good  faith  In  the  regular  course  of 
iness  "to  the  tenant.'*  Held,  that  the 
ted  words  would  be  construed  to  read  '*by 

tenant,"  to  carry  out  the  evident  inten- 
i  of  the  Legislature.  Freeman  v.  Ck>llier 
Jket  Co.,  105  S.  W.  1129, 1130,  44  Tex.  Civ. 
).  177. 

iM  exolnsiTe  or  inolmlTe 

The  word  *to,"  employed  In  an  act  fixing 
boundaries  of  a  right  of  way  to  Salt  Lake 
r,  is  a  word  of  exclusion,  and  excludes 
terminus  of  the  railroad,  which  was  then 
ted  near  the  business  portion  and  center 
he  city.  Moon  v.  Salt  Lake  County,  76 
.  222,  224,  27  Utah,  435. 

The  description  in  a  notice  of  sale  for 
M9  of  the  property  as  lots  *'l  to  24,'*  does 
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not  exclude  lot  24  by  reason  of  the  use  of  tiie 
word  "to,"  as  such  word  is  not  necessarily  a 
term  of  exclusion,  but  one  whose  meaning  is 
to  be  ascertained  by  the  reason  and  sense  in 
which  it  is  used.  Stough  v.  Beeves,  95  Pac. 
958,  959,  42  Colo.  432. 

The  expression  in  a  grant,  "to  the  head 
of  the  cove,  thence  around  the  western  side 
of  the  cove,"  includes  the  cove  and  the  flats. 
Whitmore  v.  Brown,  61  Atl.  985,  987,  100  Me. 
410. 

The  description  in  a  srrant,  "to  the  shore 
and  then  by  the  shots,"  unqualified,  excludes 
the  shore  which  is  the  fiats  between  high  and 
low  water  mark;  the  words  "to  the  shore" 
being  a  phrase  of  exclusion.  Whitmore  v. 
Brown,  61  AU.  986,  987,  100  Me.  410  (citing 
Dunton  V.  Parker,  54  Ati.  1115,  97  Me.  461; 
Proctor  V.  Maine  Central  B.  B.  Co.,  52  Atl. 
933,  96  Me.  458). 

The  word  "to"  has  no  one  fiQ>eciflc  mean- 
ing in  a  legal  sense  though  it  is  generally  a 
word  of  exclusion.  Thus,  if  a  boundary  of 
land  extends  to  a  field  the  field  itself  will 
not  to  be  included  in  the  boundary.  Bloch 
Queensware  Co.  v.  Smith,  80  S.  W.  592,  593, 
107  Mo.  App.  13. 

Same— Coatpiitatioa  of  time 

"  ♦  ♦  ♦  The  word  'until'  (or  'to')  wUl 
be  treated  as  inclusive  if  a  purpose  to  use  it 
in  that  sense  is  manifest."  The  aflidavits  to 
the  effect  that,  when  an  order  was  made  ex- 
tending a  time,  to  settle  the  bill  of  excep- 
tions until  December  4th,  the  court  had  been 
adjourned  to  December  3d,  that  it  was  not 
certain  that  the  judge  would  arrive  at  the 
county  seat  before  the  close  of  business 
hours  on  that  day,  and  that  it  was  under- 
stood that  court  would  be  in  session  on  the 
4th,  afforded  no  ground  for  interpreting  the 
order  as  including  the  4th  as  a  part  of  the 
time  witbUi  which  the  bill  might  be  settled. 
State  V.  Burton,  78  Pac.  413,  414,  70  Kan.  199 
(citing  and  distinguishing  State  ▼.  Bradbury, 
74  Pac.  231,  67  Kan.  808;  State  v.  Horine, 
78  Pac.  411,  70  Kan.  256). 

Bouvier's  Law  Dictionary  defines  the 
word  "to"  as  a  term  of  exclusion,  unless  by 
necessary  implication  it  Is  manifestly  used  In 
a  different  sense.  Webster  recognizes  the 
words  "to,"  "till,"  and  "until"  as  synonymous 
in  the  sense  here  used.  The  Century  Dic- 
tionary gives  like  recognition  as  to  the  use 
of  these  words.  Where  on  the  25th  day  of 
February  plaintiff  In  error  was  allowed  to 
the  15th  day  of  March  to  make  and  serve  a 
case  for  the  Supreme  Court,  the  time  granted 
expired  at  12  o'clock  midnight  March  14th. 
Maynes  v.  Gray,  76  Pac.  443,  69  Kan.  49,  105 
Am.  St  Bep.  146,  2  Ann.  Cas.  518. 
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To,"  used  as  a  conjunction,  being  syn- 
onymous with  "till"  or  **until,"  permission  to 
file  a  brief,  extended  "to  March  3d,"  expires 
March  2d,  as  affecting  appellee's  right  to  dis- 
missal of  the  appeaL    Myers  T.  Winona  In- 
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terurban  By.  Co.,  98  N.  E.  131,  132,  60  Ind. 
App.  258  (citing  6  Words  &  Phrases,  p.  6885). 

Act  Aug.  81,  1909  (Laws  1909,  p.  805), 
provided  that  respondent's  term  as  Jury  com- 
missioner under  appointment  made  by  the 
Governor  ran  "till  the  first  Monday  after  the 
second  Tuesday  in  January,  1911,"  and  that 
on  the  expiration  of  each  term  the  Governor 
should  appoint  successors  who  should  hold 
office  for  three  years  from  the  expiration  of 
the  term  of  their  respective  predecessors. 
Held,  that  the  word  "till"  meant  "up  or  down 
to;  as  far  as;  until,"  the  words  "to,"  "till," 
and  "until"  being  synonymous,  and,  "until" 
being  primarily  a  word  of  exclusion,  re- 
spondent's term  did  not  include  any  part  of 
the  first  Monday  after  the  second  Tuesday 
in  January,  and  hence,  since  the  term  of 
the  existing  Governor  did  include  that  day, 
there  was  a  vacancy  in  the  ofllce  of  jury  com- 
missioner which  the  Governor  had  power  to 
fill  by  appointment.  Oberhaus  v.  State  ex 
rel.  McNamara,  55  South.  898,  902,  173  Ala. 
483. 

An  entry  of  an  appeal  "to  the  January 
term"  means  to  the  first  day  of  the  term;  no 
particular  date  being  mentioned.  Swain  v. 
London  &  Lancashire  Fire  Ins.  Co.,  38  South. 
3,  49Fla.  397. 

The  word  "to"  has  no  one  specific  mean- 
ing in  a  legal  sense,  though  it  is  generally  a 
word  of  exclusion.  Its  meaning  is  ascertain- 
ed from  the  reason  and  sense  in  which  it  is 
used.  Generally,  If  the  time  named  as  limit- 
ing an  extension  Is  designated  by  a  word 
which  includes  an  extended  and  indefinite 
number  of  days,  as  to  a  certain  term  of 
court,  then  the  word  "to"  would  limit  the 
time  to  the  first  day  of  such  period.  "To  the 
October  term,"  where  the  time  to  file  a  bill 
of  exceptions  is  extended  to  that  time,  means 
to  the  first  of  the  term — ^that  is,  up  to  and 
Including  the  first  day;  and  if  It  is  not  filed 
until  the  second  day  of  that  term  it  is  too 
late.  Bloch  Queensware  Co.  v.  Smith,  80  S. 
W.  592,  593,  107  Mo.  App.  13. 

As  into 

The  word  "to"  means  "into";  as,  where 
a  corporation  was  authorized  to  construct  a 
road  to  the  city  of  Hudson,  the  word  "to" 
meant  "into."  People  v.  Klammer,  100  N. 
W.  600,  601.  137  Mich.  399  (citing  President, 
etc.,  of  Farmers'  Turnpike  Road  v.  Coventry, 
10  Johns  [N.  Y.]  389). 

In  a  conveyance  the  words  "to,"  "on," 
"by,"  "at,"  "along,"  a  nontidal  stream  pre- 
sumptively carry  title  as  far  into  the  stream 
as  the  grantor  possesses.  Leary  y.  Jersey 
aty.  189  Fed.  419,  428. 

The  incorporation  of  a  railroad  to  run 
from  one  place  "to"  another  place  does  not 
require  it  to  stop  at  the  corporate  limits  of 
the  latter  place;  but  it  may  fix  its  terminus 
at  such  location  in  that  place  as  shall  be 
agreed  upon  between  It  and  the  municipal 


authorities.  Central  of  Georgia  R.  Go.  ▼. 
Union  Springs  &  N.  R.  Co.,  39  South.  473, 
474, 144  Ala.  639,  2  L.  R.  A.  (N.  S.)  144  (dUng 
Miles,  Em.  Dom.  i  115;  President,  etc.,  of 
Farmers'  Turnpike  Road  Co.  v.  Coventry  [N. 
Y.]  10  Johns.  389;  Rio  Grande  R.  Co.  v.  Oty 
of  Brownsville,  45  Tex.  88). 

As  of 

Of  construed  as  to,  see  Of. 

Defendant  employed  plaintiff  as  a  travel- 
ing salesman,  agreeing  to  pay  a  salary  of 
$1,800  per  year,  to  allow  $1,200  for  traveling 
expenses,  and  to  pay  a  commission  of  5  per 
cent,  in  excess  "to  $40,000"  sales  made  bj 
plaintiff  and  shipped  by  defendant.  Held, 
that  the  use  of  the  word  "to"  was  a  mere 
grammatical  error,  the  intention  of  the  par- 
ties being  that  plaintiff  was  only  to  receive 
commissions  on  sales  made  by  him  in  excess 
of  $40,000,  and  that  the  preposition  "to" 
should  give  place  to  "of*  with  which  it  was 
synonymous.  Ettenson  v.  Mendelson,  133  N. 
Y.  Supp.  283,  284,  75  Misc.  Rep.  307. 

As  m  or  over 

Where  a  bonus  contract  provided  for 
payment  when  the  electric  railway  line  was 
put  in  operation  from  B.  "to  the  strip  of  land 
above  described,"  it  did  not  require  that  the 
road  should  be  operated  "on  or  over"  such 
strip.  Boise  Valley  Const.  Co.  v.  Kroeger, 
105  Pac.  1070, 1072, 17  Idaho,  384,  28  U  R.  A. 
(N.  S.)  968. 

As  within 

The  word  "to"  means  within,  not  np  to. 
A  street  railroad  company  was  required  to 
run  Its  cars  to  a  certain  village.  It  was  not 
a  compliance  to  construct  its  road  up  to  the 
boundary  line  of  the  village.  Houghton 
County  St.  Ry.  Co.  v.  Common  Council  of 
Village  of  Laurium,  98  N.  W.  393,  395,  135 
Mich.  614. 

Where  a  resolution  provides  for  a  sewer 
from  Seventy-First  street  "to"  Seventy-Third 
street,  and  the  ordinance  provides  for  a  sewer 
from  Seventy-b^irst  street  to  the  main  sewer 
in  Seventy-Third  street,  which  street  is  66 
feet  wide  with  the  main  sewer  in  the  middle. 
there  is  no  variance  between  the  re^iolutioD 
and  the  ordinance,  as  the  word  ''to"  as  used 
in  the  resolution  may  be  proi)erly  held  to 
mean  to  a  point  within  Seventy-Third  street. 
City  of  Chicago  v.  McChesney,  88  N.  E.  560, 
561,  240  111.  174  (citing  And.  Law  Diet  1037 ; 
President,  etc.,  of  Farmers'  Turnpike  Road 
V.  Coventry  [N.  Y.]  10  Johns.  389;  McCart- 
ney V.  Chicago  &  Evanston  Railroad  Co^  112 
111.  611). 

TO  AND  ALONG 

A  deed  conveying  a  lot,  bounded  on  a 
highway,  describing  the  lot  by  motes  and 
bounds  running  "to  and  along  the  highway/* 
carries  the  fee  to  the  center  of  the  highwaj*. 
Western  Union  Telegraph  Co.  T.  Krueger,  74 
N.  C.  25,  26,  36  Ind.  App.  34& 
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TO  APPEAR  OB  ANSWER 

See  Held  to  Appear  or  Answer. 

ro  APPLY  ON  ACCOUNT 

Where  defendant's  merchandise  account 
97ith  plaintiff  Included  not  only  an  original 
indebtedness  for  goods  sold,  which  was  part- 
ly secured  by  mortgage,  also  charges  repre- 
senting subsequent  sales,  remittances  made  by 
plaintiff  "to  apply  on  account"  did  not  con- 
stitute a  direction  that  the  remittances  be  ap- 
)Iied  in  payment  of  the  subsequent  charges, 
IS  distinguished  from  the  items  secured. 
'The  import  of  the  words  *to  apply  on  ac- 
rount,'  when  referring  to  a  remittance  of  a 
lamed  sum,  and  not  qualified  by  more  defl- 
ate terms,  is  simply  that  the  payment  made 
3  a  payment  in  part  of  a  debt  exceeding  the 
imount  then  paid."  Frutig  y.  Trafton,  88 
'ac.  70,  71,  2  Cal.  App.  47, 

rO  ARRIVE 

See  Selling  to  Arrlye. 

'O  AUI^IT 

The  meaning  of  the  phrase  "to  audit," 
rben  applied  to  claims  against  towns,  cities, 
r  counties,  is  well  understood.  To  audit  is 
y  hear,  to  examine  an  account,  and  in  its 
roader  sense  it  includes  its  adjustment  or 
llowance,  disallowance,  or  rejection.  The 
erb  "audit"  as  here  used,  means  simply  to 
famine,  to  adjust,  and  it  clearly  implies 
tie  exercise  of  judicial  discretion.  So 
henever  a  board  of  auditors  has  the  power 
}  examine  and  adjust  accounts  against  a 
>wn  or  city  and  acts  within  its  jurisdiction, 
s  decision,  in  the  absence  of  fraud  or  col- 
ision,  is  final.  It  cannot  be  attacked  col- 
iterally.  Whether  a  claim  is  a  proper 
large,  in  a  case  where  it  is  doubtful  and 
^sts  upon  disputed  evidence,  and  what  its 
nount  shall  be,  are  matters  for  the  sole 
itermination  of  the  board.  And,  however 
istaken  it  may  be,  so  long  as  it  keeps  with- 

its  jurisdiction  and  acts  in  good  faith, 
e  audit  of  the  board  cannot  be  assailed. 
J  court  may  question  the  exercise  of  Its 
scretion  or  may  re-examine  the  facts  to 
•termine  whether  it  would  have  reached  a 
fferent  conclusion.  City  of  Syracuse  v. 
xscoe.  123  N.  Y.  Supp.  403,  408,  66  Misc. 
?p.  317  (citing  People  ex  rel.  Myers  v. 
irnes,  114  N.  Y.  317,  20  N.  B.  609,  21  N.  B. 
9;  People  ex  rel.  Hamilton  v.  Board  of 
tp'rs  of  Jefferson  County,  35  App.  Div. 
2,  54  N.  Y.  Supp.  782:  People  ex  rel. 
own  V.  Board  of  Apportionment  and  Audit, 

N.  Y.  224;  People  ex  rel.  Benedict  v. 
>ard  of  SupYs  of  Oneida  County,  24  Hun, 
3;    People  ex  rel.  Ryan  v.  Green,  5  T>aly, 

I  BAI.ANCI:  ACCOUNT 

The  words  "to  balance  account,"  of  which 
>  bal.  acct"  are  well  known  abbreviations, 
len  used  by  a  debtor  in  connection  with  the 
ymeut  of  money  to  a  creditor,  mean  the 


difference  between  the  debits  and  credits  of 
an  existing  unliquidated  or  disputed  account, 
and  are  equivalent  to  the  phrases  '*ln  full 
payment  of  account"  and  "in  full  of  ac- 
count" Lafrentz  &  Karstens  Co.  y.  Cava- 
nagh,  166  IlL  App.  306,  810. 

TO  BE 

See  Be — ^Being. 

TO  BE  ADMIKI8TEBED 

The  term  **property  to  be  administered," 
as  used  in  a  petition  for  the  assessment  of  a 
transfer  tax,  is  synonymous  with  "property 
subject  to  administration."  In  re  Collins 
Estate,  03  N.  Y.  Supp.  342, 104  App.  Div.  1S4. 

TO  BE  BBOYJOHT  WrTHIK  ONE  TEAR 

Revisal  1905,  i  59,  provides  that  where  a 
person's  death  is  caused  by  the  wrongful  act 
of  another  such  as  would  have  entitled  the 
Injured  person,  if  living,  to  an  action  for 
damages  therefor,  the  person  or  corporation 
causing  the  injury  shall  be  liable  to  an  action 
for  damages,  "to  be  brought  within  one  year" 
after  such  death  by  decedent's  administrator, 
etc.  Held,  that  the  words  "to  be  brought 
within  one  year"  constitute  a  condition  an- 
nexed to  the  cause  of  action,  and  not  a  stat- 
ute of  limitation,  which  must  be  pleaded. 
Gulledge  v.  Seaboard  Air  Line  By.  Co.,  60  S. 
B.  1134,  1135,  147  N.  C.  284, 125  Am.  St.  Rep. 
544. 

TO  BE  DONE  BY 

Rev.  Codes  Mont.  I  6653,  provides  that 
one  who  indemnifies  another  against  an  act 
to  be  done  by  the  latter  is  liable  Jointly  with 
the  person  indemnified,  and  separately  to 
every  person  injured  by  such  act  Held,  that 
the  phrase  "to  be  done  by"  implies  on  the 
part  of  the  indemnitee  an  agreement  or  obli- 
gation to  commit  the  tort  in  question,  as  if 
the  phrase  were  "an  act  required  (or  demand- 
ed or  requested)  to  be  done  by"  the  indem- 
nitee, and  as  so  construed,  the  section  Is 
merely  declaratory  of  the  common  law. 
Northam  v.  Casualty  Co.  of  America,  177 
Fed.  981,  984. 

TO  BE  ELECTED 

Under  Civ.  Code,  i  305,  providing  that 
corporate  powers  must  be  exercised  by  a 
board  of  directors  "to  be  elected"  from  among 
the  holders  of  the  stock  of  the  corporation,  a 
mortgage  executed  by  a  corporation's  presi- 
dent and  secretary,  in  pursuance  of  a  resolu- 
tion of  its  board  of  directors  who  were  named 
in  the  articles  of  incorporation  as  its  board 
of  directors  for  the  first  year  is  valid.  Mid- 
dleton  V.  ArastraviUe  Min.  Co.,  79  Pac.  889, 
890,  146  Cal.  219. 

TO  BE  PROSECUTED 

Laws  1891,  p.  109,  §  3,  providing  that  all 
questions  relating  to  probate  matters  in  the 
county  court  shall  be  determined  by  it,  and 
from  such  dedsions  appeals  or  writs  of  certi- 
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orsLTi  shall  lie  to  the  district  court,  "to  be 
proeecated"  as  in  dvil  cases,  is  limited  to  the 
manner  of  perfecting  the  appeal  or  of  com- 
pleting the  transfer  by  certiorari  from  the 
county  conrt  to  the  district  court,  and  does 
not  deal  with  the  procedure  in  the  district 
court,  and  does  not  repeal  Mills'  Ann.  St  § 
1034,  for  the  words  "to  be  prosecuted"  can- 
not be  construed  as  including  the  matters  of 
procedure  and  the  order  of  trial,  or  as  apply- 
ing to  any  of  the  other  steps  connected  with 
the  consideration  and  determination  of  the 
cause  do  novo  in  the  district  court.  In  re 
Bhapter's  Estate,  99  Pac.  35,  3S,  44  Colo.  547. 

TO  BE  SHIPPED  PROMPT 

See  Prompt. 

TO  BE  USED 

A  provision  in  a  deed  that  the  premises 
conveyed  to  the  trustees  of  a  church  and  their 
successors  forever  are  "to  be  used  as  a  church 
location"  does  not  operate  as  a  condition  or 
restriction  limiting  the  use  by  the  grantees  to 
the  purposes  of  a  church  location.  Downen 
V.  Rayburn,  73  N.  E.  364,  365,  214  111.  342,  3 
Ann.  Cas.  36. 

Where  testator  devised  the  remainder  of 
his  estate  to  his  widow  with  full  power  to 
sell,  exchange,  invest,  and  reinvest  the  same, 
remainder  to  his  children,  the  widow  acquir- 
ed no  right  to  sell  or  dispose  of  the  pro];>erty 
during  her  life  except  as  an  incident  to  her 
life  tenancy,  and  had  no  authority  to  incum- 
ber the  pr(^)erty  by  lease  or  otherwise  beyond 
the  termination  of  her  life  estate ;  the  words 
"to  be  used  and  disposed  of  during  her  life" 
meaning  that  she  should  have  the  control  and 
management  of  the  property  as  long  as  she 
lived.  Powers  r.  Wells,  91  N.  B.  717,  719, 
244  lU.  558. 

By  the  phrase  'to  be  used  in  common,** 
as  applied  to  an  easement,  it  was  intended 
that  where  the  easement  as  such  became  ap- 
purtenant to  the  land  conveyed,  the  right 
granted  was  not  exclusive.  O'Brien  v.  Mur- 
phy, 75  N.  B.  700,  701, 189  Mass.  353. 

The  phrase  "to  be  used  or  occupied,"  in 
Laws  1905,  p.  131,  providing  that  any  person 
keeping  any  room  and  occupying  the  same 
with  any  book,  instrument,  or  device  to  reg- 
ister bets  on  speed  contests  to  take  place 
within  the  state,  or  any  person  who  registers 
such  a  bet,  or,  being  the  owner,  lessee,  occu- 
pant, or  person  in  charge  of  any  room,  know- 
ingly permits  the  same  **to  be  used  or  occu- 
pied" for  any  such  purpose,  or  therein  keeps 
or  employs  any  device  for  the  purpose  of  re- 
cording such  bets,  or  becomes  the  custodian 
for  hire  of  any  money  for  any  purpose  con- 
trary to  the  provisions  of  the  section,  shall  be 
guilty  of  a  felony,  implies  that  the  building  or 
booth  Is  to  be  used  or  occupied  by  some  per- 
son, and  not  used  or  occupied  by  a  book,  in- 
strument, or  device  which  could  have  no  pur- 
pose of  recording  or  registering  a  bet;  and 


hence  an  Indictment  should  diarge  who  the 
person  was  whom  accused  permitted  to  use 
and  occupy  the  room,  but,  if  his  name  is  un- 
known, should  so  charge  and  allege  that 
such  person  used  and  occupied  the  room  with 
a- book,  etc.,  for  the  purpose  of  registering 
bets.  State  t.  Oldham,  88  S.  W.  497,  502, 
20O  Mo.  538. 

TO  BEUEVE 

See  Ground  to  Believe* 

TO  OOME 

As  used  in  the  Houston  dty  charter  of 
1908  providing  that  all  delinquent  taxes  due 
the  dty  for  the  year  1875,  up  to  and  includ- 
ing the  year  1896,  and  for  all  years  to  come, 
may  be  collected  by  suit,  the  words  ^to  come" 
mean  all  coming  after  1896.  City  of  Houston 
V.  Dooley,  89  S,  W.  777,  778,  40  Tex.  av. 
App.  371. 

TO  THE  DAMAGE 

The  purpose  of  the  conclusion  in  a  decla- 
ration, "to  the  damage,"  is  to  give  notice  to 
defendant  of  the  extent  of  plaintilTs  claim, 
and  where  there  is  an  entire  absence  of  such 
conclusion  it  may  be  treated  as  notice  to  the 
defendant  that  nominal  damages  only  will  be 
insisted  upon.  Weber  v.  Morris  &  E.  R.  Co., 
35  N.  J.  Law,  409,  414, 10  Am.  Bep.  253. 

TO  EFFECT  DEATH 

See  EfTect  Death. 

TO  EXCESS 

The  expression  "to  excess,**  In  reference 
to  the  use  of  intoxicating  liquors,  is  equiva- 
lent to  "excessively"  or  "intempcrately." 
Moore  v.  Prudential  Ins.  Co.,  87  N.  X.  Supp. 
368,  92  App.  Div.  135. 

TO  HAVE  AKD  TO  HOIJ> 

While  the  deed  in  question  contains  the 
words  tliat  it  "is  not  to  take  effect  until  the 
death  of  the  grantors,"  it  also  contains  the 
words  "do  hereby  sell  and  convey,"  **to  have 
and  to  hold,"  and  *'said  party  of  the  first 
part  hereby  covenants  with  the  said  party  of 
the  second  part  that  he  will  warrant  the  title 
hereby  conveyed."  These  words  aptly  convey 
a  present  estate,  and  it  is  not  presumed  that 
one  part  of  the  deed  was  intended  to  conflict 
with  another.  Its  proper  construction  is  that 
the  grantee  takes  a  present  estate,  vesting  at 
the  time  of  its  delivery,  but  taking  effect  and 
possession  of  the  father  and  mother  (gran- 
tors). An  instrument  in  the  form  of  a  deed, 
placed  beyond  recall  In  the  hands  of  a  third 
person  and  providing  that  it  shall  not  take 
effect  until  the  death  of  the  grantor,  in  the 
absence  of  a  controlling  reason  to  the  con- 
trary, is  to  be  construed  to  mean  that  the 
title  is  to  vest  at  <mce;  the  enjoyment  only 
being  postponed  until  the  death  of  the  gran- 
tor. Nolan  y.  Otney,  89  Pac.  690,  091,  75 
Kan.  311,  9  14.  B.  A.  (N.  9.)  377  (quoting  and 
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doptlng  definition  In  Hunt  ▼.  Hunt,  82  8.  W. 
d8,  119  Ky.  39,  68  L.  B.  A.  180,  7  Ann.  Gas. 

38). 

The  purpose  of  a  habendum  clause  In  a 
ill,  creating  a  trust  and  providing  that  each 
eneficiary,  as  he  attains  a  specified  age,  may 
emand  and  receive  a  share  of  the  trust 
roperty  "to  have  and  to  hold**  the  same  to 
Lm  and  his  heirs  forever,  is  to  limit,  define, 
ad  make  dear  the  estate  granted,  and  the 
ause  shows  testator's  intention  to  give  the 
^neflclaries  a  fee  simple  estate.  In  re 
lake's  Estate,  108  Pac.  287,  293, 157  Cal.  448. 

Testator  bequeathed  all  his  property,  real 
id  personal,  to  his  wife,  to  have,  hold,  use, 
id  dispose  of  as  she  might  see  fit  during  her 
fe,  giving  to  her  full  power  and  authority  to 
il,  convey,  and  transfer  all  or  any  part  of 
le  same,  fully  and  absolutely,  so  as  to  pass 
mplete  title  to  purchasers  or  grantees  from 
T,  and  that  whatever  of  such  property  or 
3  proceeds  remained  in  her  hands  at  her 
tath  should  go  to  their  daughters.  Held, 
at  though  the  words  "to  have  and  to  hold," 

standing  alone,  in  connection  with  the 
>rds  "during  her  life,"  would  be  effective  to 
lalify  the  estate  devised  so  as  to  vest  the 
dow  with  a  life  estate  only,  yet  when  cou- 
2d  with  the  words  "use"  and  "dispose  of" 

she  might  see  fit,  they  indicated  that  the 
lole  title  was  intended  for  the  widow's  use 
d  disposition,  and  hence  the  will  conferred 

her  full  authority  to  sell  or  mortgage  the 
3,  under  B.  &  C.  Comp.  H  5836,  5573,  pro* 
ling  that  a  devise  of  real  property  shall  be 
l^en  as  a  devise  of  all  the  testator's  interest 
bject  to  his  disposal,  unless  it  clearly  ap- 
ared  from  the  wlU  that  he  intended  to 
rise  a  lesser  estate.  Bilger  v.  Nunan,  186 
d.  665,  668. 

f  MS  KNOWN 

A  certificate  of  acknowledgment,  redt- 
;  that  the  grantor  was  to  the  officer  "per- 
lally  known,"  imported  merely  an  acqutiint- 
ce  with  the  person  acknowledging  the  in- 
ument,  and  was  not  the  equivalent  of  a 
tlflcate  that  the  individual  acknowledging 
i  instrument  was  "to  me  known,"  which 
s  a  certificate  that  the  person  acknowledg- 
:  the  instrument  was  known  to  the  officer 
the  grantor  of  the  deed  on  which  the  cer- 
cate  was  indorsed.  Carolan  v.  Yoran,  93 
X.  Supp.  935,  936,  104  App.  Div.  488. 

*  A  MORAL  CERTAINTT 

It  was  not  error  to  strike  out  the  words 
>ted,  in  an  instruction  that  the  Jury  must 
satisfied  "to  a  moral  certainty"  beyond  a 
sonable  doubt  as  to  accused's  guilt,  since 
words  stricken  were  synonymous  with  the 
•ase  "beyond  a  reasonable  doubt."    Stew- 

V.  State,  115  S.  W.  374,  375,  88  Ark.  602. 

The  expressions  "beyond  a  reasonable 
ibt"  and  **to  a  moral  certainty"  are  synon- 
ous,  and  each  simply  means  that  the  proof 
St  be  such  as  would  satisfy  the  Judgment 


and  consetousneBB  of  the  Juroi^  that  the  crime 
charged  had  been  committed  by  the  defend* 
ant  and  that  no  other  reasonable  eonclusion 
was  possible.  People  y.  Bonifacio,  82  N.  S. 
1098, 1100, 190  N.  Y.  150  (citing  Hopt  v.  Utah, 
120  U.  S.  430,  439,  7  Sup.  Ot  614»  30  Lw  Bd. 
706). 

The  phrases  *to  a  moral  and  reasona* 
ble  certainty"  and  "beyond  a  reasonable 
doubt,"  as  applied  to  the  quality  ol  proof,  are 
identical  in  meaning.  Austin  v.  State,  64  S. 
E.  670,  6  Ga.  App.  211. 

TO  8IXT7  DAYS 

The  extension  of  time  to  make  the  case 
for  this  court  "to  sixty  days*'  we  construe 
to  mean  the  same  as  If  the  word  *to"  had 
been  omitted.  Haas  y.  Tough,  72  Pac.  866, 
857,  67  Kan.  253. 

TO  SUPPOSE 

See  Induce  to  Supposek 

TO  THAT  EFFECT 

See  Effect. 

TO  THE  WAIX 

See  Betreat  to  the  WalL 

TO  WHIOH  HE  BELONGS 

See  Belong — Belonging. 

TO  WIT 

The  phrase  *'to  wit"  in  a  contract  be- 
tween a  husband  and  wife,  referring  to  the 
date  of  their  wedding,  has  not  the!  materially 
ty  of  that  phrase  when  used  in  a  pleading. 
Sawyer  v.  GhurchUl,  77  Yt  273,  59  Aa  1014, 
1015, 107  Am.  St  Bep.  762. 

As  or 

See  Or. 

TOBACCO 

See  Filler  Tobacco;    Smoking  Tobacco: 

Wrapper  Tobacco. 
As  medicine,  see  Medicine. 

"It  [30  Stat  151,  c.  11]  defines  'wrapper 
tobacco*  as  meaning  that  'quality  of  leaf  to- 
bacco known  commercially  as  wrapper,'  and 
'filler'  to  mean  'all  leaf  tobacco  unmanufac- 
tured not  commercially  known  as  wrapper 
tobacco.'-"  Rothschild  &  Bro.  v.  United 
States,  21  Sup.  Ct  197,  200,  179  U.  8.  470,  45 
L.  Ed.  277. 

"Leaf  tobacco  consists  of  three  classes, 
'wrappers,'  'fillers,'  and  'binders.'  'Wrappers' 
are  leaves  suitable  for  the  outside  finish  of 
a  cigar;  'fillers'  are  leaves  that  make  up  the 
main  body  of  the  cigar;  and  'binders'  are 
the  secondary  or  Inside  wrapper,  and  hold  to- 
gether the  loose  material  which  constitutes 
the  filling."  Falk  v.  Robertson,  11  Sup.  Ct 
41,  42,  137  U.  a  231,  34  L.  Ed.  645. 

"Scrap,"  or  sweepings  from  the  floor  of 
a  tobacco  warehouse  or  factory,  retains  the 
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name  and  quality  of  tobacco»  so  as  to  be  duti- 
able under  Tariff  Act  July  24,  1897,  Schedule 
F.  par.  216,  30  Stat.  169, 194,  as  tobacco  man- 
ufactured or  unmanufactured.  Latimer  v. 
United  States,  32  Sup.  Ot.  242,  223  U.  S.  501, 
504,  56  1^  Ed.  528. 

TOGETHER 

See  Live  Togetlier;  Working  Together. 

The  word  "together,"  as  used  in  Rev.  St. 
Utah  1898,  f  1343,  defining  fellow  servants  as 
all  persons  who  are  engaged  in  the  service  of 
such  employer,  and  who,  while  so  engaged, 
are  in  the  same  grade  of  service  and  work- 
ing ''together*'  at  the  same  time  and  place  to 
a  common  purpose,  etc.,  means  physical 
nearness  at  the  time  of  the  injury  coupled 
with  the  common  purpose  of  the  labors  of  the 
two  servants;  the  nearness  required  being 
only  that  which  should  arouse  in  the  one  a 
reasonable  appreciation  of  probable  danger 
from  the  neglect  of  the  other.  Lukic  v. 
Southern  Pac.  Co.,  160  Fed.  135, 137. 

TOGETHEB  WITH 

Under  a  conveyance  of  upland  adjoin- 
ing a  lake,  ''together  with"  certain  rights  and 
privileges  to  be  exercised  on  the  waters  of 
the  lake  by  the  grantee,  those  righU^  and 
privileges  were  granted  as  appurtenant  to 
the  upland,  and  not  in  gross.  Mitchell  v. 
D'Olier,  53  Atl.  467,  68  N.  J.  Law,  375,  59 
L.  R.  A.  949. 

Under  Gomp.  Laws,  §  345,  providing 
that,  after  the  issuance  of  the  patent  on 
townsite  land,  the  corporate  authorities  or 
judge  to  whom  the  patent  shall  issue  shall 
execute  to  the  persons  entitled  thereto,  a 
deed  in  fee  simple  for  such  lots  on  payment 
of  their  due  proportion  of  the  purchase  mon- 
ey, together  with  their  proportion  of  such 
sum  as  may  be  necessary  to  pay  for  the 
streets,  alleys,  squares,  and  public  grounds, 
not  to  exceed  50  cents  for  each  lot,  etc.,  the 
words  "together  with"  show  that  the  limita- 
tion of  50  cents  was  the  maximum  that  could 
be  apportioned  to  buy  all  the  land  within 
the  townsite,  inclusive  of  that  within  the 
streets,  alleys,  squares,  and  public  grounds, 
and  does  not  apply  merely  to  the  amount  for 
the  strei^s.  alleys,  squares,  and  public 
grounds.  State  ex  rel.  Jennett  v.  Stevens, 
lie  Pac.  601,  603.  34  Nev.  128. 

Flats  do  not  pass  as  appurtenant  to  the 
upland,  when  they  are  outside  the  express 
boundaries  in  the  grant,  even  though  the 
grant  contains  the  words  "together  with  all 
the  privileges  and  appurtenances  thereto  be- 
longing." Smallidge  v.  Brown,  61  Atl.  985, 
988,  100  Me.  410. 

TOKEN 

False  token,  s^e  False  Pretense. 

A  passenger's  ticket  accepted  as  a  fare 
is  a  mere  token  that  the  fare  has  been  paid, 


for  a  "token"  is  a  symbol  that  betokens  some- 
thing; that  is,  that  carries  within  itself  that 
which  it  signifies.  Shelton  y.  Erie  R.  Ga, 
66  Atl.  403,  407,  73  N.  J.  Law,  558,  9  L.  R.  A. 
(N.  S.)  727,  118  Am.  St.  Rep.  704.  9  Ann.  CSas. 
883. 

TOLERABLY 

The  word  "tolerably,"  when  used  in  law, 
is  not  necessarily  synonymous  with  "reason- 
able." York  V.  City  of  Everton,  97  S.  W. 
604,  607,  121  Mo.  App.  640. 

TOLL 

"To  'toll  a  title'  does  not  mean  to  draw 
that  title  to  another.  Bouvier  defines  the 
term  'toll*  as  follows:  To  bar,  defeat,  or 
take  away,  as  to  toll  an  entry  into  lands  is 
to  deny  or  take  away  the  right  of  entry.' 
2  Bouv.  Law  Diet  p.  598.  In  its  proper  le- 
gal sense,  the  original  title  is  tolled — that  is, 
it  is  defeated  and  taken  away;  but  it  is  not 
tolled  in  the  sense  of  being  kept  alive  and 
drawn  to  the  adverse  holder."  Earnest  v. 
Little  River  Land  &  Lumber  Ck>.,  75  S.  W. 
1122,  1126,  109  Tenn.  427. 


Tax  distincnislied 

A  "toll"  is  different  from  a  tax,  as  the 
former  is  payable  at  a  locality  where  a  pas- 
sageway belonging  to  another  has  been  used. 
State  ex  rel.  Lacoste  v.  Vlgneaux,  58  South. 
135, 137,  130  La.  424. 

A  municipality  sustains  a  dual  relation 
to  its  streets  and  thoroughfares,  that  of  sov- 
ereign and  proprietor.  In  the  latter  capacity 
a  municipality  may  under  certain  circum- 
stances contract  for  the  use  of  its  streets. 
A  municipal  charge  for  the  use  of  the  streets 
for  ahy  lawful  purpose  is  the  exercise  of  the 
city's  right  of  proprietorship,  and  is  not  the 
imposition  of  a  privilege  or  license  tax.  "A 
tax  is  a  demand  of  sovereignty.  A  'toll'  is 
a  demand  of  proprietorship."  But  the  grant 
of  authority  to  a  telegraph  company  to  set 
its  poles  in  the  street  for  a  fixed  rental,  when 
accepted  and  acted  upon,  became  an  irrevo- 
cable contract,  and  the  city  could  not  set  it 
aside,  or  arbitrarily  increase  the  rental  above 
that  obligated  to  be  paid.  City  Council  of 
Augusta  V.  Augusta  &  A.  Ry.  Co.,  61  S.  E. 
992,  993,  130  Ga.  815,  124  Am.  St.  Rep.  197. 

TOLL  BRIDGE 

As  common  carrier,  see  Common  Carrier. 
As  highway,  see  Highway. 

The  fact  that  the  upper  portion  of  a 
bridge  is  used  as  a  railroad  bridge  does  not 
affect  the  character  of  the  bridge  as  a  "toll 
bridge,"  so  as  to  require  a  toll  bridge  li- 
cense. Southern  R.  Co.  y.  Mitchell,  37  South. 
85,  89,  139  Ala.  620. 

A  bridge  constituting  an  integral  part  of 
a  railroad  roadway  is  not  a  "toll  bridge"  be- 
cause the  railroad  company  illegally  charges 
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tx>re  for  carrying  persons  orer  the  bridge 
han  for  carrying  them  the  same  number  of 
ailes  on  either  side  of  the  bridge,  and  it  is  j 
lot  taxable  under  Bey.  St  1899,  f  9387  (Ann. 
;t  190e,  p.  4315),  authorizing  the  taxation 
f  toll  bridges.  State  ex  rel.  Pearson  v.  Lou- 
siana  &  M.  B.  B.  Co.,  114  S.  W.  956,  959, 216 
io.  479. 

*OLIi  BOAD 

As  highway,  see  Highway. 

"A  'toll  road'  is  a  public  highway,  differ- 
ig  from  ordinary  public  highways  chiefly  in 
tils:  That  the  cost  of  its  construction  in  the 
rst  instance  is  borne  by  individuals  or  by  a 
orporatlon  having  authority  from  the  state 
>  build  it,  and,  further,  in  the  right  of  the 
ublic  to  use  the  road  after  its  completion, 
jbjeet  only  to  the  payment  of  toll.  The  ac- 
?ptance  by  the  corporation  of  the  franchise 
)  construct  the  road,  and  the  operation 
lereof  constitute  a  dedication  of  the  same 
3  a  public  highway."  State  ex  rel.  Hines  v. 
cott  County  Macadamized  Road  Co.,  105  S. 
r,  752,  759,  207  Mo.  54,  13  Ann.  Cas.  656 
iting  Virginia  Cafion  Toll  Road  Go.  v. 
eople  ex  rel.  Vivian,  45  Pac.  898,  22  Cola 
59,  87  L.  B.  A.  711). 

ON 

See  Gross  Ton;  Long  Ton;  Per  Ton. 

Where  a  freight  contract  engaged  steam- 
lip  room  between  New  York  and  Bio  de  Ja- 
firo  for  "approximately  1*00/2000  tons,** 
actrical  machinery  and  apparatus,  and  also 
ntained  the  schedule  fixing  dead  weight 
id  space  rates  at  the  steamer's  option,  the 
3rd  "ton"  should  be  construed  to  mean  a 
ad  weight  long  ton,  notwithstanding  an  op- 
)n  authorizing  the  ship  to  charge  freight  at 
ace  rates.  Herr  v.  Tweedie  Trading  Co., 
1  Fed.  483,  487,  104  C.  C.  A.  231. 

)NE 

See  Overtones. 

)NGS 

See  Skelping  Tonga. 

)NNAGE 

See  Begistered  Tonnage. 

A  contract  with  a  proposed  railroad,  se- 
eing to  it  a  percentage  of  all  the  "tonnage" 
ved  by  rail  incident  to  the  operation  of 
t  works,  and  referring  to  the  "tonnage** 
o  and  out  of  a  city  named,  contemplates 
h  tl^e  incoming  and  outgoing  "tonnage** 
ident  to  the  operation  of  the  works.  Lone 
ir  Salt  Co.  V.  Texas  Short  Line  By.  Co. 
X.)  86  S.  W.  855,  362. 

NKAGE  DUTIES 

"Tonnage  duties**  are  duties  upon  ves- 
J  in  proportion  to  their  capacities.    Way  v. 


New  Jersey  Steirmboat  Co.,  183  Fed.  188, 192 
(citing  Inman  Steamship  Co.  y.  Tinker,  94  XT. 
S.  288,  24  L.  fid.  118). 

"Duty  of  tonnage*'  is  a  charge  for  the 
purpose  of  entering,  or  trading,  or  lying 
in,  a  port  or  harbor,  and  can  only  be  imposed 
by  the  government.  Parkersburg  ft  O.  B. 
Transp.  Co.  v.  City  of  Parkersburg,  2  Sup. 
Ot  732,  786, 107  U.  S.  691,  696,  27  L.  £d.  584. 

A  city  ordinance  exacting  from  boats 
wharfage  for  each  time  of  coming  within  the 
dty  harbor  and  landing  at  any  public  wharf, 
to  be  estimated  upon  the  tonnage  of  the 
boats,  and  exempting  boats  from  such  wharf- 
age when  they  land  on  portions  of  the  wharf 
where  no  money  has  been  expended  by  the 
city  to  facilitate  the  landing  of  vessels,  does 
not  exact  a  duty  on  tonnage  within  Const.  U. 
S.  art  1,  i  10,  d.  3,  prohibiting  a  state  from 
laying  any  duty  on  tonnage  without  the  Con- 
sent of  Congress,  but  provides  merely  for 
wharfage.  City  of  St  Louis  v.  Eagle  Packet 
Co.,  U4  S.  W.  :U,  26,  214  Mo.  63a 

TONTINE  INSURANCE 

A  "tontine  contract**  of  insurance  is  a 
life  policy,  and,  in  addition  an  agreement  by 
the  Insurer  to  hold  all  the  premiums  collect- 
ed on  the  policies  forming  the  class  for  a 
specified  period  called  the  "tontine  period**  or 
period  of  distribution,  and  after  paying  death 
losses,  expenses,  and  other  losses  out  of  the 
fund  so  accumulated,  to  divide  the  remainder 
among  those  who  are  alive  at  the  end  of  the 
tontine  period,  and  who  have  maintained 
their  policies  in  force.  Equitable  Life  Assur. 
Society  of  United  States  v.  Winn,  126  S.  W. 
163,  155,  137  Ky.  641.  28  L.  B*  A.  (N.  S.)  558, 

^*Tontine  insurance**  is  an  agreement  to 
divide  the  "surplus**  to  which  all  of  a  class 
had  contributed,  among  those  who  outlived 
the  term  agreed  upon,  and  who  persiste<l  as 
paying  members.  It  is  a  species  of  hazard^ 
in  which  the  strong  and  the  rich  have  the- 
greater  chance  of  winning,  although  they 
pay  no  more  tot  it  The  plan  is  forbidden  al- 
together by  the  laws  of  some  states.  The 
"surplus**  of  a  mutual  life  insuranoe  com- 
pany belongs  equitably  to  the  policy  holders 
who  contributed  to  it,  in  the  *  proportion  in 
which  they  contributed  to  it.  Under  section 
88,  c.  690,  p.  1869,  Laws  1892,  of  New  York, 
the  share  of  a  policy  lapsed  for  nonpayment 
of  premium  (after  having  been  in  force  three 
years)  must  be  applied  to  the  purchase  of  ex- 
tended insurance  unless  the  policy  holder  has 
elected  to  take  paid-up  insurance  therefor. 
The  words  "dividend  additions'*  as  used  in 
the  New  York  statute,  refer  to  that  part 
of  the  premiums  charged  which  was  "loaded"* 
onto  the  premium  in  excess  of  its  share  of 
expenses  and  losses  sustained.  Such  addi- 
tions, and  the  earnings  thereon,  which  con- 
stitute the  "surplus,**  must  be  valued  and  ap- 
plied in  buying  extended  insurance  for  lapsed 
policies  in  force  three  years  or  longer,  in:  the 
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same  way  that  the  ''reserre**  of  the  policy  is 
required  to  be  valued  and  applied  in  pur- 
chasing such  extended  insurance.  United 
States  Life  Ins.  Ck).  in  the  City  of  New  York 
▼.  Spinks  (Ky.)  96  S.  W.  889,  890,  894,  13  L. 
B.  A.  (N.  S.)  1053. 

A  *'tontlne  policy"  is  *'a  policy  of  insur- 
ance in  which  the  policy  holder  agrees,  in 
common  with  other  policy  holders  under  the 
same  plan,  that  no  dividend,  return  premium, 
or  surrender  value  shall  he  received  for  a 
term  of  years,  called  the  'tontine  period'; 
the  entire  surplus  from  all  sources  being  al- 
lowed to  accumulate  to  the  end  of  that  peri- 
od, and  then  divided  among  all  who  have 
maintained  their  insurance  in  force."  Eq- 
uitable Loan  &,  Security  Go.  v.  Waring,  44  S. 
B.  320,  332,  117  Ga.  599,  62  L.  R.  A  93,  97 
Am.  St  Rep.  177  (quoting  definition  in  Cent 
Diet). 

TOO  LOW 

Farm  Drainage  Act  (Hurd*s  Rev.  St 
1908,  c.  42, 1  99)  §  25,  provides  that,  on  appeal 
to  the  county  court  from  the  decision  of  the 
commissioners,  the  Jury  are  authorized  to 
find  whether  the  land  was  marked  too  high 
or  too  low  in  the  classification.  Held,  that 
the  words  "too  low"  refer  to  a  case  where 
a  landowner  has  filed  objections  before  the 
commissioners  that  the  land  of  some  owner 
other  than  himself  has  been  classified  too 
low  and  who  is  seeking  to  have  the  classifi- 
cation raised.  People  ex  reL  Whitlock  ▼• 
Green,  90  N.  B.  248,  249,  242  IlL  455. 

TOO  REMOTE 

In  an  action  for  personal  injuries,  an  ob- 
jection to  evidence  as  to  what  plaintiff's 
earning  capacity  was  20  years  before  as  be- 
ing "to  remote*'  will  be  taken  to  mean  that 
the  time  and  place  of  such  earning  are  too 
distant  in  time  and  space  from  where  he  was 
injured  to  have  any  relevancy  to  the  issue 
as  to  impairment  of  earning  capacity  by 
reason  of  his  injuries.  El  Paso  Electric  Ry. 
Co.  V.  Murphy,  109  8.  W.  489»  490,  49  Tex. 
Civ.  App.  58a 

TOOK 

In  a  slander  action,  there  was  a  fatal 
variance  between  an  allegation  that  defend- 
ant said  that  plaintiff  "stole*'  a  sheep  from 
defendant's  pasture,  that  defendant  caught 
it  and  put  it  back,  that  there  was  wool  on 
the  fence  where  plaintiff  took  the  sheep  out, 
and  that  if  defendant  could  make  his  child 
a  witness  he  could  make  it  **warm"  for  plain- 
tiff, and  proof  that  defendant  said  that  plain- 
tiff "took"  the  sheep,  etc.;  the  word  "stole" 
importing  a  crime,  as  the  word  "took"  does 
not.  Renaker  v.  Gregg,  144  8.  W.  89,  90, 
147  Ky.  368. 

Under  Rev.  St  1809,  |  1916,  providing 
that  any  person   receiving  stolen  property 


knowing  the  same  to  have  been  st<^en  dimU 
be  punished,  etc,  it  was  not  necessary  that 
an  information  for  such  offense  should  al- 
lege that  defendant  "took"  the  goods  into  his 
possession  for  the  purpose  of  aiding  the  thief, 
or  with  the  fraudulent  intent  to  deprive  the 
owner  thereof.  State  v.  Richmond,  84  8.  W. 
880,  884,  186  Mo.  71. 

• 

The  words  "took,  stole  and  canled 
away,"  in  an  instruction  that  defendant  is 
guilty  of  grand  larceny  if  she  stole,  took, 
and  carried  away  the  property,  is  bad  in 
failing  to  state  the  nature  of  the  taking,  as 
the  words  are  not  as  particular  as  the  words 
used  in  a  statute  which  requires  that  a  tak- 
ing must  be  wrongful  and  with  a  felonious 
Intent  in  order  to  constitute  a  sufficient  in- 
dictment State  V.  Campbell,  18  8.  W.  1109, 
108  Mo.  611. 

TOOLS— TOOLS  OF  TRADE 

See  Common  Tool  of  Trade;  Hand  Tool; 
Simple  Tool;    Working  Tools. 

A  bank  burglar  insurance  policy,  stipu- 
lating that  insurer  assumes  responsibility  for 
the  felonious  abstraction  of  money  from  the 
bank  safe  by  any  person  who  shall  have 
made  entry  into  the  safe  by  means  of  tools 
or  explosives  directly  thereon,  and  for  money 
forcibly  taken  from  the  part  of  the  bank  par- 
titioned off  by  guard  rails  for  the  use  of  its 
officers,  but  exempting  the  insurer  from  lia- 
bility where  there  is  an  inner  steel  burglaf- 
proof  chest  unless  the  money  is  taken  from 
the  chest  by  an  entry  effected  into  it  by  the 
use  of  tools  or  explosives  directly  thereon, 
and  for  loss  by  robbery  commonly  known  as 
hold-up,  unless  the  working  force  is  at  work 
in  the  bank,  does  not  make  the  insurer  liable 
for  a  loss  by  hold-up  at  night,  where  after 
the  money  was  put  into  the  safe,  and  the 
force  at  the  bank  had  left,  an  officer  thereof 
was  held  up  and  required  to  open  the  bank 
and  safe;  the  word  "tool"  referring  to  bur- 
glars' tools  and  explosives.  Maryland  Casu- 
alty Co.  V.  Ballard  County  Bank  (Ky.)  120 
8.  W.  301,  303. 

Automobile 

An  automobile  is  not  exempt  from  levy 
and  attachment  under  1  Civ.  Code  1902,  | 
2631,  as  amended  by  the  act  approved  Febru- 
ary 20,  1904  (24  St.  at  Large,  p.  412),  exempt- 
ing from  attachment  "tools  and  implements 
of  trade.*'  Eastern  Mfg.  Co.  t.  Thomas,  64 
S.  E.  401,  82  S..  C.  609. 

See  Baggage. 

Bowlins  alley 

A  bowling  alley  is  not  exempt  from  exe- 
cution under  Gen.  St  1901,  c  38,  |  3,  snbd. 
8,  as  the  necessary  "tools  and  implemeots** 
of  any  person  used  in  carrying  on  his  trade 
or  business.    Williams  t*  Vincent,  79  Pac 
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121,  122,  70  Kan.  586, 68  L.  B.  A.  634, 109  Am. 
8t  Rep.  469. 

Oaaoe 

A  bankrupt,  who  Is  a  professional  guide 
for  hunters  and  fishermen,  and  as  such  reg- 
istered under  the  laws  of  Maine,  is  entitled  to 
the  exemption  of  a  canoe  as  a  **tool"  of  his 
trade  or  occupation,  under  Rev.  St  Me.  c 
S8,  f  64,  par.  6.  In  re  Mullen,  140  Fed.  206, 
207. 

Coal 

A  "tool"  la  a  mechanical  implement — 
any  implement  used  by  a  craftsman  or  labor- 
er at  his  work.  Where  a  contract  for  the 
excavation  and  refilling  of  a  sewer  trench 
provided  that  plaintiff  should  furnish  all 
**labor  and  tools,"  and  excavate  the  trench  to 
the  depth  required,  and  that  defendants 
should  furnish  all  "suitable  and  proper  ma- 
terial," coal  used  to  generate  power  in 
plaintiff's  engine,  used  in  the  work  of  ex- 
cavation, was  within  the  term  "labor  and 
tools,"  rather  than  the  term  "materials." 
Camardella  v.  Holmes,  89  N.  Y.  Supp.  616, 
617,  97  App.  Dlv.  120. 

Oveam  ■eparator 

A  cream  separator  is  a  "tool  or  instru- 
ment" of  a  farmer,  within  the  meaning  of 
Iowa  Code,  {  4008,  and  is  exempt  as  such 
thereunder  on  his  bankruptcy.  In  re  Hem- 
street,  139  Fed.  958,  960. 

Hand  ear 

A  hand  car  used  by  a  railroad  company 
to  transport  its  laborers  cannot  be  held,  as  a 
matter  of  law,  to  be  ipso  facto  a  **tool"  used 
by  employ^,  in  the  sense  that  the  company 
is  relieved  from,  inspecting  it  Chicago,  I. 
&  L.  Ry.  CJo.  V.  Tackett,  71  N.  B.  524,  525, 
33  Ind.  App.  379. 

Hovse,  hameaa,  aad  bncsy 

The  horse,  harness,  and  buggy  of  an  in- 
surance agent,  a  resident  of  the  state,  and 
the  head  of  a  family,  used  and  kept  by  him 
in  carrying  on  the  insurance  business,  and 
necessary  to  the  successful  prosecution  of 
such  business,  are  "tools  and  implements" 
used  as  such  by  the  debtor  for  the  purpose  of 
carrying  on  his  business,  under  a  statute  ex- 
empting the  necessary  tools  and  implements 
of  any  mechanic,  miner,  or  other  person, 
used  and  kept  for  the  purpose  of  carrying 
on  his  trade  or  business.  Wllhite  v.  Wil- 
Uams,  21  Pac.  256,  257,  41  Kan.  288,  13  Am. 
St.  Rep.  281. 

As  mereluuidiae 

See  Merchandise. 

Paper  entter 

A  paper  cutter,  weighing  685  pounds,  and 
a  card  cutter,  weighing  from  3  to  8  pounds, 
both  being  machines  operated  by  hand,  neces- 
sary in  conducting  the  business  of  a  printer, 
the  head  of  a  family  residing  in  the  state, 
are  exempt,  under  Comp.  Laws  1909,  §  3346, 
subd.  5,  providing  that  there  shall  be  reserv- 


ed to  every  family  residing  in  the  state,  ex- 
empt from  forced  sale  for  payment  of  debts, 
all  *tools,"  apparatus,  etc.,  belonging  to  and 
used  in  a  trade.  Brummage  v.  Kenworthy, 
112  Pac.  984,  986,  27  OkL  431,  Ann.  Cas. 
19120,  607. 

Potato  planter,  aprajer»  or  disser 

A  potato  planter,  sprayer,  or  digger, 
mounted  on  wheels  and  drawn  by  animals,  is 
not  exempt  from  attachment,  under  Rev.  St. 
c.  83,  I  64,  par.  6,  as  a  "tool  necessary  for 
the  debtor's  trade  or  occupation";  the  stat- 
ute not  being  designed  to  protect  an  exten- 
sive trade.  Martin  ▼.  Buswell,  80  AtL  828, 
829,  108  Me.  263. 

Rifle 

A  bankrupt,  who  is  a  professional  guide 
for  hunters  and  fishermen,  and  as  such  reg- 
istered under  the  laws  of  Maine,  la  not  en- 
titled to  the  exemption  of  a  rifle  as  a  "tool" 
of  his  trade  or  occupation  under  Rev.  St 
Me.  c.  83,  f  64,  par.  6.  In  re  Mullen,  140  Fed. 
206. 


A  traction  engine  and  the  appliances 
commonly  used  in  connection  with  such  an 
engine  for  sawing  wood  and  making  lumber 
are  "tools  and  implements"  exempt  to  an 
owner  who  is  a  resident  of  the  state  and  the 
head  of  a  family,  under  Gen.  St  1901,  (  3018, 
subd.  8.  Reeves  &  Co.  v.  Bascue,  91  Pac. 
77,  76  Kan.  333,  123  Am.  St  Rep.  137. 

Traja  railroad 

A  tram  railroad  was  not  a  "tool"  nor  a 
"machine,"  nor  an  **appliance"  of  a  manu- 
facturing business,  within  Rev.  St  1899,  | 
8486,  taxing  manufacturers  on  tools,  ma- 
chinery, and  appliances.  State  ex  rel.  West- 
em  Tie  &  Timber  Co.  v.  Pulliam,  135  S.  W. 
443,  444,  288  Mo.  229. 

Wateh  asid  ehain 

A  watch  and  chain  are  not  exempt  as  a 
timepiece  constituting  a  part  of  the  "tools  of 
trade"  of  a  barber,  where  among  such  tools 
there  was  also  a  clock.  In  re  Everleth,  129 
Fed.  620. 

TOPMAN 

In  the  construction  of  a  bridge,  a  man 
employed  to  hook  chains  from  a  derrick  to 
the  stone  on  a  freight  car,  so  as  to  enable 
the  derrick  to  lift  the  stones  off  of  the  cars, 
was  called  a  "topman,"  and  the  ternr  "hook- 
er," when  used  In  connection  with  railroad 
work  and  dealing  with  the  construction  of 
bridges,  is  equivalent  to  the  term  "topman," 
Southern  Indiana  Ry.  Co.  v.  Harrell  (Ind.) 
66  N.  B.  1016,  1017. 

TOPPING  LIFT 

The  "topping  lift,"  the  breaking  of  which 
caused  the  injury  sued  for,  was  used  to  hold 
up  a  boom  by  which  a  heavy  skid  was  to  be 
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raifled  from  a  lighter,  so  as  to  bring  one  end 
of  It  to  the  rail  of  a  ship,  to  facilitate  dis- 
charge of  cargo  Into  the  lighter.  It  con- 
sisted of  a  wire  cable,  which  extended  from 
the  end  of  the  boom  to  a  block  on  the  mast, 
and  thence  to  the  deck.  The  King  QrufFydd, 
131  Fed.  189,  65  C.  0.  A.  495. 

TORMENT 

Revlsal  1905,  |  3299,  relating  to  cruelty 
to  animals,  enumerates  as  subjects  protected 
from  cruelty  any  usefui  beast,  fowl,  or  ani- 
mal, and  provides  that  the  words  "torture," 
"torment,"  or  "cruelty"  shall  Include  every 
act,  omission,  or  neglect  whereby  unjustifia- 
ble physical  pain,  suffering,  or  death  is  per- 
mitted. Held,  that  poisoning  chickens  Is 
within  the  purview  of  the  statute.  State  v. 
Bossee,  59  S.  E.  879, 145  N.  C.  579. 

TORPEDO 

See  Signal  Torpeda 

TORT 

See  Executor  De  Son  Tort;  Sounding  In 

Tort. 
Judgment  for  tort  as  debt,  see  Debt 
Liability  for  tort  as  debt,  see  Debt 

Pollock,  in  his  treatise  on  Torts,  defines 
a  "tort"  to  be  "an  act  or  omission  (not  being 
merely  a  breach  of  duty  arising  out  of  a  per- 
sonal relation  or  undertaken  by  contract) 
which  is  related  to  harm  suffered  by  a  de- 
terminate person  in  the  following  ways :  (1) 
It  may  be  an  act  which,  without  lawful  Jus- 
tification or  excuse,  is  intended  by  the  agent 
to  cause  harm,  and  does  cause  the  harm  com- 
plained of;  (2)  It  may  be  an  act  in  Itself 
contrary  to  law,  or  omission  of  specific  legal 
duty  which  causes  harm  not  Intended  by  the 
person  so  acting  or  omitting;  (3)  it  may  be 
an  act  or  omission  causing  harm  which  the 
person  so  acting  or  omitting  did  not  Intend 
to  cause,  but  might  and  should,  with  due 
diligence,  have  foreseen  and  prevented;  (4) 
It  may,  in  special  cases,  consist  merely  in  not 
avoiding  or  preventing  harm  which  the  party 
was  bound  absolutely  or  within  lltuits  to 
avoid  or  prevent.  A  special  duty  of  this 
kind  may  be  (1)  absolute;  (2)  limited  to  an- 
swering for  harm  which  is  assignable  to  neg- 
ligence. In  some  positions  a  luau  becomes, 
so  to  speak,  an  Insurer  to  the  public  against 
a  certain  risk;  In  others,  he  warrants  only 
that  all  has  been  done  for  safety  that  rea- 
sonable care  can  do."  Drum  v.  Miller,  47 
S.  E.  421,  423,  135  N.  C.  204,  65  L.  R.  A.  800, 
102  Am.  St  Rep.  528. 

"Tort"  is  an  actionable  wrong,  and  may 
result  from  an  intentional  or  willful  act  or 
from  negligence,  and  a  tortious  act  consists 
of  the  commission  or  omission  of  an  act  by 
one  without  right,  whereby  another  receives 
some  injury  in  person,  property,  or  reputa- 


tion. Western  Union  Telegraph  Ck>.  r.  Ford. 
70  S.  E.  65,  67,  8  6a.  App.  514  (quoting  8 
Words  and  Phrases,  p.  7007).     ^ 

.  Conduct,  though  improper  and  causing  a 
loss  to  another,  is  not  a  "tort,"  unless  a  le- 
gal, as  distinguished  from  a  moral,  right  is 
violated,  and  the  damage  conforms  to  the  le- 
gal standard,  except  where  it  is  presumed, 
as  in  the  case  of  nominal  damages.  Hardi- 
son  V.  Reel,  70  S.  E.  463,  464,  154  N.  a  273. 
34  L.  R,  A.  (N.  S.)  1098. 

One  commits  a  "tort"  and  becomes  lia- 
ble therefor  in  damages,  where  he  conimits 
some  act  unauthorized  by  law,  or.  omita  some- 
thing which  by  law  he  ought  to  do,  and  by 
such  act  or  omission  either  infringes  some 
absolute  right  of  another  or  causes  such  oth- 
er person  some  substantial  loss  of  money, 
health,  or  material  comfort,  beyond  that  suf- 
fered by  the  rest  of  the  public.  Acker,  Mer- 
rall  &  Gondit  Co.  v.  McGaw,  68  Atl.  17,  20. 
106  Md.  536. 

The  word  "torts"  in  legal  phraseology 
does  not  include  all  wrongful  acts  done  by 
one  person  to  the  Injury  of  another,  but  only 
those  for  which  indiWduals  may  demand  le- 
gal redress,  or  those  which  give  rise  to  an  ac- 
tion for  damages.  Sims  v.  Sims,  72  Atl.  424, 
425,  77  N.  J.  Law,  251. 

Am  obligation 

See  Obligation. 

As  wroaLg  independent  of  eontraet 

"The  word  'tort'  means  nearly  the  same 
thing  as  the  expression  'civil  wrong.'  It  de- 
notes an  Injury  inflicted  otherwise  than  by 
mere  breach  of  contract,  or,  to  be  more  nice- 
ly accurate,  a  'tort*  is  one*s  disturbance  of 
another  in  rights  which  the  law  has  created, 
either  In  the  absence  of  contract,  or  in  con- 
sequence of  a  relation  which  a  contract  had 
established  between  the  parties."  Welbom 
V.  Dixon,  49  S.  E.  232,  235.  70  S.  C.  108,  3 
Ann.  Cas.  407  (quoting  and  adopting  the  defi- 
nition in  26  Enc.  of  Law  [1st  Ed.]  72). 

A  "tort,"  in  its  legal  sense,  Is  a  wrong 
independent  of  contract.  Mere  breach  of  a 
contract  cannot  be  converted  into  a  tort  by 
showing  that  failure  to  perform  upon  the 
part  of  tbe  one  commlttins:  the  breach  had  re- 
sulted in  great  inconvenience,  trouble,  an- 
noyance, and  hardship  to  the  other  party  to 
the  contract  Milledgeville  Water  Co.  v. 
Fowler,  58  S.  E.  643,  129  Ga.  Ill,  Civ.  Code 
1805,  I  3807. 

An  action  in  tort  is  not  necessarily  de- 
pendent on  the  existence  of  a  contraetoal  re- 
lation between  the  wrongdoer  and  the  person 
injured;  a  **tort*'  being  an  injury  inflicted 
otherwise  than  by  breach  of  contract,  and  be- 
ing a  disturbance  of  another's  legal  rights 
for  which  the  law  gives  redress.  Pern  Heat- 
ing Co.  V.  Lenhart,  95  N.  E.  680,  683,  48  lod. 
App.  319. 
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"In  Andrews'  Stephen's  Pleadin^r  107, 
ilia  definition  of  a  *tort'  Is  given :  'A  tort  In 
ontemplation  of  English  law,  consists  in  a 
'iolatlon  of  a  dnty  imposed  by  the  general 
aw  upon  all  persons  occupying  the  same 
elation  which  Is  involved  in  a  given  trans- 
Lction  or  res  gestae.*  Our  Civil  Code  of  1895 
section  3807)  declares  a  tort  to  be  *a  legal 
?rong  committed  upon  the  person  or  proper- 
y  independent  of  contract';  and  that  such 
pgal  wrong  may  be  *the  violation  of  some 
•rivate  obligation  by  which  damage  accrues 
0  the  individual.'  The  'private  obligation* 
lere  referred  to  evidently  means  a  private 
luty  arising  either  from  the  law  or  from  a 
elation  created  by  contract  express  or  im- 
ilied.  Civ.  Code  1895,  |  3810.  It  is  well 
ecognized  that  a  tort  may  result  from  the 
iolation  of  a  duty  which  is  Itself  the  couse- 
uence  of  a  contract  (see  Civ.  Code  1895,  f 
812),  or,  as  expressed  in  City  &  Suburban 
lailway  of  Savannah  v.  Brauss,  70  Ga.  368: 
[f  a  contract  imposes  a  legal  duty  upon  a 
>erson,  the  neglect  of  that  duty  is  a  tort 
ounded  upon  a  contract  In  such  a  case  the 
lability  arises  out  of  a  breach  of  duty  inci- 
lent  to  and  created  by  the  contract,  but 
5  only  dependent  upon  the  contract  to  the 
xtent  necessary  to  raise  the  duty.  The  tort 
onslsts  in  the  breach  of  duty,*  *'  Wolflf  v. 
(outhem  Ry.  Co.,  60  S.  B.  569,  571,  130  Ga. 
51  (citing  Louisville  &  N.  R.  Co.  v.  Spinks, 
0  S.  E.  968,  104  Ga.  692;  Millrdgevllle  Wa- 
er  Co.  V.  Fowler,  58  S.  E.  643,  129  Ga.  111). 

The  dividing  line  between  "breaches  of 
ontract"  and  "torts"  is  often  dim  and  un- 
ertain.  There  is  no  definition  of  either 
lass  of  defaults  which  Is  universally  accu- 
ate  or  acceptable.  In  a  general  way,  a 
tort**  is  distinguished  from  a  "breach  of 
ontract,"  in  that  the  latter  arises  under  an 
greement  of  the  parties,  whereas  the  tort 
rdinarily  is  a  violation  of  a  duty  fixed  by 
iw,  independent  of  contract  or  the  will  of 
le  parties,  although  it  may  sometimes  have 
elation  to  obligations  growing  out  of  or  co- 
icident  with  the  contract,  and  frequently 
le  same  facts  will  sustain  either  class  of 
ction.  A  complaint  alleging  that  plaintiff 
ecame  a  passenger  of  defendant,  to  be  car- 
led  on  one  of  its  cars,  and,  in  consideration 
C  five  cents  paid,  defendant  agreed  "safely 
)  carry**  plaintiff,  and  "to  treat  him  prop- 
rly  and  carefully,*'  and  that,  after  he  had 
assed  onto  a  platform  at  a  station  to  take 
train,  defendant  through  its  employes,  in 
Iolation  "of  the  terms  of  said  contract,"  as- 
lulted  him,  states  a  cause  of  action  for 
breach  of  contract,"  and  not  in  "tort." 
usch  V.  Interborough  Riipld  Transit  Co.,  80 
.  E.  107,  198,  187  N.  Y.  388,  10  Ann.  Cas. 
50  (citing  Rich  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
7  N.  Y.  382,  390). 

As  a  general  proposition,  torts  are 
Tongs  committed  wholly  Irrespective  of  con- 
*act,  but  a  tort  may  arise  in  connection  with 


a  breach  of  contract  by  a  common  carrier, 
where  the  law  lays  an  obligation  upon  the 
carrier  to  perform  his  duty  in  the  premises, 
and  this  obligation  is  breached,  and  in  such 
case  there  is  an  obligation  imposed  both  by 
contract  and  by  law  upon  the  carrier,  and 
the  breach  of  the  contract  operates  as  a  "tort** 
through  entailing  as  well  a  breach  of  the 
obligation  imposed  by  law,  and  the  tort 
though  independent  of,  is  in  a  measure  de- 
pendent on,  the  contract.  Trout  v.  Watkins 
Livery  &  Undertaking  Co.,  130  S.  W.  136, 
140,  148  Mo.  App.  621. 

**A  *tort*  is  a  violation  of  legal  duty,  and 
may  involve  as  one  of  its'  elements  a  breach 
of  contract"  Lindh  v.  Great  Northern  Ry. 
Co.,  109  N.  W.  823,  824,  99  Minn.  408,  7  L.  R. 
A.  (N.  S.)  1018. 

The  word  "tort*'  denotes  an  injury  in- 
flicted otherwise  than  by  a  mere  breach  of 
contract,  and  In  speaking  of  personal  actions 
in  form  ex  delicto  the  courts  usually  and  or- 
dinarily understand  them  to  be  actions  for 
the  redress  of  wrongs  unconnected  with  con- 
tract. Wartman  v.  Empire  Loan  Co.  (Tex.) 
101  S.  W.  499,  501. 

Where  defendant  by  nlasting  caused 
rock  to  fall  into  a  stream  where  plaintiffs- 
were  to  erect  a  pier  for  defendant,  the  injury 
was  not  a  nuisance,  since  the  term  "nuisance** 
involves  the  idea  of  continuity  or  recurrence 
of  the  acts  causing  the  injury,  while  a  "tort/* 
constituting  an  invasion  of  personal  or  con- 
tract right,  expends  its  force  in  one  act, 
though  the  injurious  consequences  may  be  of 
long  duration.  McCalla  v.  Louisville  &  N. 
R.  Co.,  50  South.  971,  972,  163  Ala.  107. 

A  "tort**  is  any  civil  wrong  or  Injury,  a 
wrongful  act  not  involving  a  breach  of  coi^- 
tract,  for  which  an  action  lies. — ^Jewett  v. 
Ware,  60  S.  E.  131,  132,  107  Va.  802. 

There  are  authorities  which,  in  a  broad 
discussion  of  "torts'*  or  in  a  general  defini- 
tion of  them,  say  that  "the  violation  of  a 
legal  right"  or  "breach  of  legal  duty**  is  a 
tort,  and  to  this  effect  is  the  definition  quoted 
from  Bouvier*s  Law  Dictionary,  tit  "Torts," 
p.  1125;  and  while  this  definition  may  be 
technically  true  in  a  certain  sense,  it  is  not 
accepted  as  a  correct  definition  as  applied  to 
pleading  and  forms  of  action.  To  hold  the 
rule  as  here  Insisted  upon  would  be  to  abolish 
special  pleading— that  is,  special  counts  in  a 
declaration  in  any  case  for  violation  of  con- 
tract or  violation  of  legal  duty  growing  out 
of  contract;  and  practically,  under  such 
views,  all  actions  ex  contractu  and  sounding 
in  damages  would  be  brought  under  the 
common  counts.  No  standard  writer  on  the 
subject  of  torts  tays  down  the  rule,  or  dis- 
cusses the  breaches  of  contracts,  or  the* 
breach  of  legal  duty  arising  from  contracts, 
under  such  head.  "A  tort  is  an  act  or  omis-' 
sion  giving  rise,  in  virtue  of  the  common- 
law  jurisdiction  of  the  court,  to  a  civil  rem- 
edy  which  is  not  an  action  of  contract.'^ 
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"A  tort  may  be  difitingnished  from  a  con- 
tract, in  that  a  contract  involves  the  agree- 
ment of  at  least  two  parties,  whereas  a  tort 
as  sach  involves  no  agreement/*  Where 
plaintiff  claimed  the  right  to  recover  from 
his  brokers  by  reason  of  their  failure  to  re- 
quire margins  of  a  lender  of  stock  borrowed 
by  defendants  to  cover  a  short  sale  for  plain- 
tiff, defendants'  breach  of  duty,  if  any,  was  a 
breach  of  contract,  and  not  a  tort,  which 
plaintiff  could  waive,  and  sue  on  the  common 
counts  in  assumpsit.  Morris  v.  Jamieson,  68 
N.  E.  742,  748,  205  111.  87  (quoting  Gooley, 
Torts  [2d  Ed.]  2,  and  1  Hill.  Torts.  1). 

DeliTery  of  wheat  by  warelioiiseman 

A  warehouseman,  who  had  received 
wheat  for  which  he  had  Issued  receipts,  ship- 
ped the  wheat  to  the  assignee  of  the  receipts 
without  any  demand  by  the  assignee.  L.  O. 
h.  §  6038,  provides  that  no  person  operating 
any  warehouse  shall  ship,  or  in  any  manner 
remove  from  his  custody,  any  grain  for 
which  a  receipt  is  given,  without  written  con- 
sent of  the  holder  of  the  receipt;  and  suc- 
ceeding sections  make  the  receipts  negotiable, 
and  violations  of  the  provisions  of  the  act 
punishable  by  ^e  and  imprisonment  Held, 
that  the  shipment  in  this  case  did  not  fall 
within  the  purview  of  the  statute,  because 
there  was  no  conversion  by  the  warehouse- 
man; and  the  shipment,  although  possibly 
a  breach  of  contract,  was  not  a  "tort,"  which 
is  sometimes  defined  as  a  breach  of  duty  es- 
tablished by  municipal  law  for  which  a  suit 
for  damages  may  be  maintained.  Diamond 
Roller  Mills  v.  Moody,  126  Pac  d84,  986,  63 
Or.  90. 

Failure  to  tnmlmh  water 

Judgments  against  a  water  company  in 
actions  to  recover  the  value  of  property  al- 
leged to  have  been  destroyed  by  fire,  as  a 
result  of  the  failure  of  the  company  to  exer- 
cise reasonable  care  to  furnish  an  adequate 
supply  of  water,  are  judgements  for  torts, 
within  the  meaning  of  Code  N.  0.  1883,  f 
1255,  subordinating  the  lien  of  corporate 
mortgages  to  judgments  for  torts  committed 
by  the  corporation.  Guardian  Trust  &  De- 
posit Co.  V.  Fisher,  26  Sup.  Ct  186,  188,  200 
U.  S.  57,  60  L.  Ed.  367. 

Taking  asury 

"An  'action  in  tort*  strictly  speaking,  and 
as  it  is  commonly  understood,  is  one  in  which 
the  complainant  seeks  to  recover  damages 
for  defamation  of  character,  the  wrongful 
and  forcible  taking  of  his  proi)erty  or  injury 
to  it,  or  for  unlawful  violence  reflected  upon 
his  person."  Such  an  action  has  never  been 
founded  and  sustained  on  a  wrongful  act  com- 
mitted, such  as  the  taking'^f  usury,  by  the 
consent  of  the  injured  party,  or  in  which  he 
actively  participated,  and  an  action  under 
Rev.  St  1895,  art.  3106,  to  recover  a  penalty 
for  receiving  usury  is  not  an  "action  in  tort." 
Wartman  v.  Empire  Loan  Co*  (Tex.)  101  S. 
W.  499,  501« 


TORT  AOTIOW 

As  chose  in  action,  see  Chose  In  AetioiL 

TOBT-FEASOR 

See  Joint  Tort-Feaaom. 

TORTURE 

Under  Penal  Law  (ConsoL  Laws  1909,  c 
40)  §  180,  definhig  "torture"  op  cruelty  to 
animals  to  include  every  act,  omission,  or 
neglect  whereby  unjustifiable  physical  pain, 
suffering,  or  death  is  caused  or  permitted, 
whether  piercing  of  the  fins  of  green  turtles 
and  tying  them  by  means  of  thongs  while 
they  were  being  transported  to  New  York 
caused  unjustifiable  physical  pain,  was  for 
the  jury.  People  ex  rel.  Freel  v.  Downs 
(Mag.  Ct.)  136  N.  X.  Supp.  440,  443. 

Revisal  1905,  f  8299,  relating  to  cruelty 
to  animals,  enumerates  as  subjects  protected 
from  cruelty  any  useful  beast,  fowl,  or  ani- 
mal, and  provides  that  the  words  "torture,'* 
"torment,"  or  "cruelty"  shall  include  every 
act,  omission,  or  neglect  whereby  unjustifi- 
able physical  pain,  suffering,  or  death  is  per> 
mitted.  Held,  that  poisoning  chickens  is 
within  the  purview  of  the  statute.  State  ▼. 
Bossee,  59  S.  E.  879,  145  N.  a  579. 
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See,  also,  Wholly  Destroyed. 

A  lease  of  a  wireless  telegraph  outfit 
provided  that  when  once  installed  it  should 
not  be  removed  to  any  other  vessel  or  place 
without  the  lessor's  consent,  and  gave  the 
lessor  the  right  to  resume  possession;  also 
gave  the  lessor,  in  case  of  the  lessee's  aban- 
donment, or  any  use  otherwise  than  as  pro- 
vided in  the  contract,  special  remedies  by  in- 
junction,  etc  The  lease  also  provided  for 
payment  by  the  lessee  of  the  reasonable  val- 
ue of  any  instrument,  or  parts,  lost  or  de- 
stroyed, not  exceeding  $1,000  for  total  loss  or 
destruction,  otherwise  than  by  unavoidable 
accident  or  detention,  and  $50  per  mouth  in 
case  of  the  unauthorized  removal  or  deten- 
tion of  any  instrument,  until  their  destruc- 
tion or  loss  without  the  lessee's  fault  was 
satisfactorily  proved.  Held,  that  a  sale  of 
the  vessel  on  which  the  wireless  apparatus 
was  installed,  by  a  receiver,  without  special 
reference  to  such  apparatus,  did  not  con- 
stitute a  "total  dest ruction,"  thereof,  so  as 
to  entitle  the  lessor  to  an  allowance  out  of 
the  proceeds  of  the  steamer  of  the  $1,000 
and  $50  per  month  under  such  provision  in 
the  lease.  Massie  Wireless  Telegraph  Co.  v. 
Enterprise  Transp.  Co.,  175  Fed.  6,  9,  10,  99 
C.  0.  A.  146. 

Provision  In  a  lease  that  the  "total  de- 
struction" of  the  building  shall  terminate 
the  obligation  of  paying  rent  was  not  enforce- 
able on  a  partial  destruction,  though  it 
rendered  the  premises  untenantable  for  the 
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purposes  of  the  lease  until  r^Miirs  were 
made.  Booraem  v.  Morris,  64  AtL  053,  74  N. 
J.  Law,  95. 

TOTAI.  DIflABIUTY 

See,  also,  Wholly  Disabled. 

"Total  disability,"  as  used  in  an  acci- 
dent policy,  "does  not  mean  absolute  physi- 
cal, disability  on  the  part  of  the  insured  to 
transact  any  kind  of  business  pertaining  to 
his  occupation.  Total  disability  exists,  al- 
though the  insured  la  able  to  perform  a  few 
occasional  acts,  if  he  is  unable  to  do  any  sub- 
stantial portion  of  the  work  connected  with 
his  occupation.  It  is  sufiBclent  to  prove  that 
the  injury  wholly  disabled  him  from  the  do- 
ing of  all  substantial  and  material  acts  nec- 
essary to  be  done  in  the  prosecution  of  his 
business,  or  that  his  injuries  were  of  such 
a  character  and  degree  that  common  care  and 
prudence  required  him  to  desist  from  his 
labors  so  long  as  was  reasonably  necessary  to 
effect  a  speedy  cure,"  Padflc  Mut  Life  Ins, 
Ck).  V.  Branham,  70  N.  B.  174,  176,  34  Ind. 
App.  243  (quoting  and  adopting  definition. in 
Kerr,  Ins.  386). 

"Total  disability,"  as  used  in  an  acci- 
dent insurance  policy,  does  not  mean  a  state 
of  absolute  helplessness.  Insured  might  have 
been  able  to  walk,  he  might  have  been  able 
to  ride  on  the  car  to  his  physician's  oOlce, 
and  still  might  have  been  entirely  incapacitat- 
ed for  work  or  busineto,  and  one  so  incapac- 
itated is  totally  disabled  within  the  meaning 
of  the  policy.  Unltel  States  Casualty  Co.  v. 
Hanson^  79  Pac.  176,  177,  20  Colo.  App.  393 
(quoting  Mutual  Benefit  Association  v.  Nan- 
carrow,  18  Colo.  App.  274,  71  Paa  423,  424). 

A  contract  of  insurance  with  a  fraternal 
insurance  company  provided  for  the  payment 
of  a  certain  benefit  whenever  a  member 
thereof,  by  reason  of  disease,  accident,  or 
otherwise,  became  totally  and  permanently 
disabled  from  following  his  usual  or  regular 
business,  occupation,  or  profession.  A  mem- 
ber, who  was  a  pharmacist  and  engaged  in 
running  a  drug  store,  was  accidentally  shot 
in  the  left  arm,  and  it  was  amputated  at  the 
shoulder  Joint,  and  no  other  injury  was  al- 
leged to  have  been  sustained.  In  an  action 
upon  the  contract  of  insurance,  it  is  held 
that  the  loss  of  the  left  arm  alone  does  not 
constitute  a  "total  disability,"  within  the 
terms  and  meaning  of  the  contract  Smith 
Y.  Supreme  Lodge  of  Order  of  Select  Friends, 
61  Pac.  416,  62  Kan,  76. 

"Total  disability"  is  necessarily  a  rela- 
tive matter,  and  must  depend  chiefly  on  the 
peculiar  drcumstanoes  of  each  case,  and  on 
the  occupation  and  employment  and  capabili- 
ties of  the  person  injured.  It  does  not  mean 
absolute  physical  disability  on  the  part  of 
the  insured  to  transact  any  kind  of  business 
pertaining  to  his  occupation,  and  may  exist 
although  the  insured  is  able  to  perform  oc- 
casional acts,  if  he  is  unable  to  do  any  sub- 


stantial portion  of  the  work  connected  with 
his  occupation.    Brotherhood  of  Locomotive 
Firemen  and  filngtnemen  v.  Aday,  134  S.  W 
928,  930,  97  Ark.  425,  34  L.  R.  A.  (N.  S.)  126. 

A  benefit  certificate  provided  a  payment 
for  "total  disability,"  defined  as  follows: 
"Suffering  by  means  of  a  physical  separation 
of  the  loss  of  four  fingers  of  one  hand  at  or 
above  the  third  joint,  ♦  •  •  provided  the 
above  amputations  occur"  to  one  after  he 
becomes  a  member  of  the  beneficiary  depart- 
ment Held,  that  proof  of  loss  by  separation 
of  three  fingers  of  the  hand  above  the  third 
Joint,  and  of  an  injury  to  the  other  finger 
which  impaired  to  the  extent  of  50  per  cent 
its  usefulness,  but  did  not  warrant  a  physical 
separation  of  any  part  of  such  finger,  did  not 
entitle  insured  to  payment  as  for  a  total  dis- 
ability. Mady  v.  Switchmen's  Union  of 
North  America,  183  N.  W.  472,  478, 116  Minn. 
147. 

Where  a  benefit  certificate  provided  that 
in  case  of  "total  disability"  of  the  member, 
which  rendered  him  unable  to  carry  on  or 
conduct  any  vocation  or  calling,  half  the 
amount  that  would  have  been  due  in  case  of 
death  should  be  paid  to  him,  but  there  was 
nothing  to  indicate  insured's  vocation  or 
calling,  the  words  'total  disability"  should 
be  construed  to  mean  a  total  inability  to  fol-' 
low  the  vocation  or  calling  which  insured 
was  engaged  in  at  the  time  he  was  injured. 
Foglesong  v.  Modem  Brotherhood  of  Amer- 
ica, 97  S.  W.  240,  241,  121  Mo.  App.  648. 

TOTAIi  ESTATB 

A  will  provided  that  legacies  should  be 
paid  in  full  in  case  testator's  total  estate 
amounted  to  $300,000,  but  if  less  than  that 
sum  the  legacies  should  abate  in  proportion. 
Held,  that  by  "total  estate"  only  such  prop- 
erty as  was  left  after  the  payment  of  debts 
and  expenses  was  meant.  In  re  Cans'  Will, 
114  N.  Y.  Supp.  975,  978,  130  App.  Div.  454. 

TOTAL  Evxonoir 

A  "total  eviction"  exists  where  the  ten- 
ant is  deprived  of  the  whole  of  the  prem- 
ises leased,  and  it  Is  "partial"  when  the 
tenant  is  deprived  of  a  substlintial  part  of 
the  premises.  Jackson  v.  Patemo,  108  N. 
Y.  Supp.  1073,  1076,  58  Misc.  Rep.  201. 

TOTAIi  TATLXTKE  OF  PROOF 

Where  the  petition  on  a  fire  insurance 
policy  alleges  a  writen  settlement  with  the 
insured,  evidence  of  a  parol  settlement  was 
not  a  "total  failure  of  proof  within  Comp. 
Laws  1909,  i  5675,  providing  that  when  the 
allegation  of  the  claim  or  defense  to  which 
the  proof  is  directed  is  unproven,  not  in  some 
particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  a  failure  of 
proof,  but  such  proof  is  a  variance  within 
sections  5673  and  5674,  providing  that  no 
variance  is  to  be  deemed  material  unless  it 
have  actually  misled  the  adverse  party  to 


TOTAL  INABILITY 


942 


TOTAL  LOSS 


hi8  prejudice,  and,  when  a  variance  is  not 
materia],  ,the  conrt  may  direct  the  fact  to  be 
found  according  to  the  evidence,  and  may  or- 
der an  immediate  amendment  without  cost. 
Merchants*  &  Planters'  Ins.  Co.  v.  Crane,  128 
Pac.  260,  261,  36  OU.  160. 

TOTAL  INABrLITT 

See  Continuous  Total  Inability. 

A  provision  in  an  accident  policy  that  It 
insured  against  "total  inability  to  perform 
any  part  of  the  duties"  of  insured,  who  was 
a  merchant,  cannot  be  construed  literally, 
but  means  inability  to  perform  any  substan- 
tial part  of  the  business.  James  v.  United 
{States  Casualty  Co.,  88  S.  W.  125,  127,  113 
Mo.  App.  622. 

TOTAL  INCAFACITT 

Under  a  benefit  certificate  payable  in 
case  insured  should  become  totally  incapaci- 
tated to  perform  manual  labor,  "total  in- 
capacity" means  inability  to  perform  sus- 
tained manual  labor  so  as  to  enable  one  to 
earn  or  assist  in  earning  a  livelihood.  A 
condition  of  absolute  and  complete  incapac- 
ity to  do  any  manual  labor  ought  not  to  be 
regarded  as  the  true  construction  of  tlie 
language  of  the  certificate.  Cue  who  has 
power  to  use  his  hand  or  hands  at  labor  for 
a  brief  effort  only,  and  who  is  lacking  in 
power  to  sustain  the  effort  for  a  sufficient 
length  of  time  to  make  the  result  thereof  of 
any  benefit  to  him  in  the  way  of  assisting 
in  his  support,  is  for  all  practical  purposes 
and  in  every  actual  sense  totally  incapacitat- 
ed from  performing  manual  labor.  Grand 
Lodge,  Brotherhood  of  Locomotive  Firemen, 
V.  Orrell,  69  N.  E.  68,  69,  206  111.  208. 

TOTAL  IN StTRAKOE 

The  words  **total  insurance,"  as  used  in 
a  fire  policy  for  $4,500,  which  provided  that 
it  should  be  void  if  the  insured  should  pro- 
cure any  other  insurance  on  the  same  prop- 
erty, unless  otherwise  provided  by  agree- 
ment added  to  the  policy,  and  which  con- 
tained the  clause:  **$3,500  total  insurance 
permitted,  concurrent  herewith,  on  build- 
ings," etc.  "Other  insurance  permitted,  con- 
current herewith,  on  stock" — contemplate 
the  entire  insurance  on  the  property,  and 
limit  the  insurance,  taking  into  account  the 
amount  written  in  the  policy,  and  the  policy 
did  not  authorize  $3,500  additional  insur- 
ance, and  it  was  forfeited  by  the  Insured 
taking  a  policy  for  additional  Insurance  on 
the  same  property  from  another  company. 
Senor  v.  Western  Millers'  Mut  Fire  Ins.  Co., 
79  S.  W.  687,  689,  181  Mo.  104. 

TOTAL  LOSS 

See  Constructive  Total  Loss;   Technical 

Total  Loss. 
See,  also.  Wholly  Destroyed. 

A  lease  of  a  wireless  telegraph  outfit 
provided  that  when  once  installed  it  should 


not  be  removed  to  any  other  vessel  or  place 
without  the  lessor's  consent,  and  gave  the 
lessor  the  right  to  resume  possession;  also 
gave  the  lessor,  in  case  of  the  lessee's  aban- 
donment, or  any  use  otherwise  than  as  pro- 
vided in  the  contract,  special  remedies  by  in- 
junction, etc.  The  lease  also  provided  for 
payment  by  the  lessee  of  the  reasonable 
value  of  any  Instrument,  or  parts,  lost  or 
destroyed,  not  exceeding  $1,000  for  total  loss 
or  destruction,  otherwise  than  by  unavoid- 
able accident  or  detention,  and  $50  per 
month  in  case  of  the  unauthorized  removal 
or  detention  of  any  Instrument,  until  their 
destruction  or  loss  without  the  lessee's  fault 
was  satisfactorily  proved.  Held,  that  a  sale 
of  the  vessel  on  which  the  wireless  appa- 
ratus was  Installed,  by  a  receiver,  without 
special  reference  to  such  apparatus,  did  not 
con.stltute  a  "total  loss,"  thereof,  so  as  to  en- 
title the  lessor  to  an  allowance  out  of  the 
proceeds  of  the  steamer  of  the  $1,000  and 
$50  per  month  under  such  provision  in  the 
lease.  Massle  Wireless  Telegraph  Co.  v. 
Enterprise  Transp.  Co.,  175  Fed.  6,  9,  10, 
99  C.  C.  A.  146. 


TOTAL  LOSS  (In  Fire  IwraraaM) 

The  definition  of  "total  loss,"  as  used 
in  the  statute  concerning  valued  policies 
(Rev.  St  1909,  fi  7020,  7021),  has  no  ap- 
plication to  cases  of  insurance  of  personal 
property  and  the  adjustment  of  loss  there- 
under. Sharp  V.  Niagara  Fire  Ins.  Co.,  147 
S.  W.  154, 159,  164  Mo.  App.  475. 

Loss  of  ■peoifto  oharaoter 

A  building  which  in  consequence  of  a 
fire  has  lost  its  identity  and  character  as  a 
building,  and  has  become  so  far  disintegrat- 
ed that  it  cannot  be  properly  designated  as 
a  building,  though  some  part  of  it  may  re- 
main standing,  Is  a  "total  loss,"  within  Rev. 
St.  1899,  §  7969.  Stevens  v.  Norwich  Union 
Fire  Ins.  Co.,  96  S.  W.  684,  688,  120  Mo. 
App.  88. 

Property  is  to  be  regarded  as  having 
been  "wholly  destroyed"  or  a  "total  loss" 
within  the  meaning  of  an  insurance  con- 
tract, no  matter  how  great  a  portion  there- 
of may  remain  unconsumed.  If  it  is  so  in- 
jured that  it  must  be  torn  down,  or  that 
what  remains  cannot  be  utilized,  in  recon- 
structing the  building  without  Incurring  a 
greater  expense  than  if  it  were  not  so  util- 
ized. Insurance  Co.  v.  Heckman,  67  Pac 
879,  64  Kan.  388,  395;  Kinzer  v.  National 
Mut.  Ins.  Co.,  127  Pac.  762,  763,  88  Kan.  93, 
43  li.  R.  A.  (N.  S.)  121. 

In  an  action  on  a  fire  policy  covering  an 
electric  power  house  and  equipment,  it  was 
proper  to  Instruct  that  "total  loss"  does  not 
mean  entire  destruction  of  the  property,  but 
such  destruction  as  would  render  it  of  no 
value  for  the  purpose  for  which  it  was 
used,  or  intended  to  be  used,  when  the  pol- 
icy issued  and  the  fire  occurred.    Rogers  v.> 
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Cwmectlcut  Fire  Ins.  Co.  of  Hartforcl,  189 
S.  W.  265,  267,  157  Mo.  App.  671. 

A  bulldiug  insured  against  fire  Is  a  "to- 
tal loss"  where,  though  only  partly  burned, 
it  is  rendered  unfit  for  the  purpose  for 
which  it  was  constructed,  and  there  is  an 
ordijiance  or  law  prohibiting  reconstruction. 
Palatine  Ins.  Co.  y.  Nunn,  55  South.  44,  45, 
V9  Miss.  493. 

TOTAIi  IiOSS  (In  Marine  Inswanee) 

In  the  case  of  insurance  on  goods  from 
one  port  to  another  and  until  safely  landed, 
where,  after  a  part  of  the  goods  are  landed, 
the  residue  on  board  are  lost,  this  is  fre- 
quently denominated  a  *'total  loss,''  though 
it  is  really  a  "partial  loss,"  because  the 
goods  landed  were  not,  until  all  the  goods 
were  landed,  withdrawn  from  all  the  risks 
against  which  they  were  insured,  although 
they  were  withdrawn  from  the  particular 
risk  by  which  the  loss  occurred.  American 
Ins.  Co.  V.  Grlswold  (W.  Y.)  14  Wend.  399, 
488. 

TOTAIi  I.OS8  OF  HAIVD 

It  is  for  the  Jury  to  determine  whether 
a  total  loss  of  three  fingers  and  an  Injury 
to  the  remaining  finger  and  thumb,  which 
materially  interferes  with  their  use,  and  a 
cutting  away  of  a  part  of  the  palm  of  the 
liand,  constitute  a  "total  loss  of  the  hand/' 
within  the  meaning  of  a  by-law  of  a  mutual 
benefit  association,  which  provides  indem- 
nity for  any  member  in  good  standing  suf- 
fering, "by  means  of  physical  separation, 
the  loss  of  a  hand  at  or  above  the  wrist 
joint."  Beber  y.  Brotherhood  of  Railroad 
Trainmen,  106  N.  W.  168,  169,  75  Neb.  183, 
121  Am.  St  Rep.  782. 

TOTAIi  ItELINQUISHMElIT 

"Total  relinquishment,"  required  by  a 
liomesteader  in  order  to  constitute  a  loss 
of  his  homestead  exemption,  is  not  satisfied 
•where  the  bankrupt  owned  a  business  home- 
stead, and,  the  building  being  burned,  pend- 
ing reconstruction,  the  bankrupt  leased  it 
for  a  year  with  the  purpose  of  renewing  it 
for  four  years .  longer,  reserving  desk  room 
therein,  and  thereafter  used  the  desk  in 
the  building,  with  certain  space  for  mer- 
chandise, in  connection  with  his  business  as 
a  broker.  Duncan  v.  iFerguson-McKinney 
Dry  Goods  Co.,  150  Fed.  269,  272,  80  C.  C. 
A.  157. 

TOTAIXY   AND   PERMAlfEIfTI.T   DI8- 


Defendant's  beneficiary  department, 
through  its  constitution  and  laws  (article  8, 
I  16),  provided  that  "any  member  suffering 
by  means  of  physical  separation  the  loss  of 
four  fingers  of  one  hand  at  or  above  the 
second  joint  or  three  fingers  and  thumb  of 
one  hand  at  or  above  the  second  joint,  or 


the  loss  of  one  foot  at  or  above  the  instep, 
or  who  shall  become  totally  blind  or  totally 
deaf,  shall  be  considered  totally  and  perma- 
nently disabled  and  shall  receive  the  full 
amount  of  his  beneficiary  certificate,  like- 
wise any  physical  disability  that  may  per- 
manently disqualify  a  member  from  per- 
forming the  duties  of  a  switchman,  provided 
that  such  permanent  disability  occurred  aft- 
er he  became  a  member  of  this  department 
or  was  not  caused  improperly  or  through 
negligence."  Held,  that  the  words  **totally 
and  permanently  disabled"  were  not  limited 
to  a  total  and  permanent  disablement  aris- 
ing from  the  injury  specified,  but  referred 
to  any  injury  which  produced  a  total  and 
permanent  disablement.  Switchmen's  Union 
of  North  America  v.  Colehouse,  131  111.  App. 
349,  353,  afilrmed  81  N.  E.  696,  227  111.  561. 

TOTAIXT  DISABLED 

A  beneficiary  of  an  accident  policy,  dis- 
abled  to  do  such  work  as,  considering  his 
ordinary  employment,  qualifications  for  af- 
fairs, and  station  in  life,  could  have  been 
expected  of  him.  Is  "totally  disabled"  with- 
in the  meaning  of  the  policy.  Wall  v.  Con- 
tinental Casualty  Co.,  86  S.  W.  491,  498,  111 
Mo.  App.  504  (citing  McMahon  v.  Supreme 
Council,  Order  of  Chosen  Friends,  54  ^lo. 
App.  468;  Hutchinson  v.  Supreme  Tent  of 
Knights  of  Maccabees  of  the  World,  22  N. 
Y.  Supp.  801,  68  Hun,  355 ;  Wolcott  v.  Unit- 
ed Life  &  Accident  Ins.  Ass'n,  8  N.  Y.  Supp. 
263,  55  Hun,  98  ^  Gordon  v.  United  States 
Casualty  Co.  [Tenn.]  54  S.  W.  98). 

TOTAXXY    OR    SUBSTANTIAIitT    DE- 
8TROTED 

A  lease  provided  that,  If  the  building  on 
the  premises  should  be  totally  or  substan- 
tially destroyed,  the  lease  might  be  deter- 
mined at  the  election  of  the  lessors  or  their 
successors.  Held,  that  the  words  "totally 
or  substantially  destroyed"  imported  an  ef- 
fective destruction  of  the  building  as  such  so 
as  to  render  it  entirely  untenantable  and 
the  restoration  of  It  practically  the  construc- 
tion of  a  new  building;  and,  where  a  fire 
originated  in-  the  central  portion  of  the 
building  and  the  flames  ate  their  way  from 
the  basement  to  the  top,  consuming  all  the 
floors  and  roof  In  that  section,  or  causing 
them  to  fall  into  the  basement,  and  in  othoi* 
sections  where  the  flo(/rs  had  not  fallen  and 
partitions  were  left  standing  the  woodwork 
was  burned  off  or  charred  and  discolored, 
and  the  outer  walls  were  in  places  thrown 
"out  of  plumb,"  and  were  condemned  by 
the  city,  the  whole  building  being  rendered 
untenantable,  so  that  the  cost  of  restoring 
the  old  building  using  the  unconsumed  por- 
tion thereof  would  be  from  $27,000  to  $47,- 
000,  there  was  a  "total  or  substantial"  de- 
struction within  the  meaning  of  the  lease. 
H.  S.  Chase  &  Co.  v.  Fleming,  121  N.  W, 
1055,  1050,  148  Iowa,  452. 
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TOUT 

Where  a  publication  entitled  "Bucket 
Shop  Sharks"  spoke  of  plaintiff  as  a  "tout," 
it  would  seem  to  mean  a  person  who  solicits 
customers,  employment,  or  the  like.  New 
York  Bureau  of  Information  y.  Ridgway- 
Thayer  Co.,  104  N.  Y.  Supp.  202,  205,  119 
App.  Div.  339  (quoting  and  adopting  defini- 
tion in  Cent  Diet). 

TOUT   TEMPS   PRIST  ET  ENCORE 
PRIST 

"Tout  temps  prist  et  encore  prist"  means 
that  the  pleader  has  always  since  been 
ready  to  pay  and  still  is.  T.  Towles  &  Co. 
▼.  Carpenter,  Wright  &  Co.*  57  S.  B.  365, 
e2  W.  Va,  151. 

TOW 

TOVTAGIB 

A  provision  in  a  bill  of  lading  for  a  cargo 
of  coal  to  be  delivered  at  Portland,  Me., 
which  required  the  consignee  "to  tow  vessel 
in  and  out  of  Back  Bay  free,'*  is  not  a  con- 
tract to  pay  for  the  "towage**  merely,  but  to 
provide  the  same.  Winslow  v.  Thompson, 
134  Fed.  546,  548,  67  a  C.  A.  470. 

"A  Howage  service^  is  aid  rendered  In  the 
propulsion  of  a  vessel.  It  is  the  employment 
of  one  vessel  to  expedite  the  voyage  of  an- 
other vessel.*'  The  owner  and  master  of  a 
steamer  engaged  in  making  regular  trips  be- 
tween river  ports  contracted  to  transport 
from  one  of  such  ports  to  another,  for  a  stat- 
ed charge,  a  locomotive  engine.  The  barge 
owned  and  used  by  him  on  such  trips  not  be- 
ing suitable,  it  was  agreed  that  the  owner  of 
the  engine  should  furnish  a  barge  on  which 
to  load  the  same^  which  was  to  be  returned 
by  the  steamer.  The  steamer  issued  a  bill 
of  lading  in  the  nsaal  form  for  the  barge  and 
engine,  and  lashed  the  barge  to  her  side  for 
the  voyage.  Held,  that  the  contract  was  one 
of  affreightment,  and  not  of  towage.  The 
Nettie  QuiU,  124  Fed.  667,  670  (citing  Mc- 
Connochie  ▼.  Kerr,  9  Fed.  53). 

Salrase  distinsvlshed 

If  a  vessel  is  in  a  position  which  re- 
quires "towage**  service  only,  the  mere  fact 
that  she  had  previously  suffered  injury  does 
not  change  the  nature  of  the  service  to  one 
of  "salvage,*'  unless  there  are  some  circum- 
stances of  peril,  immediate,  or  to  be  reason- 
ably apprehended,  from  which  the  vessel  is 
relieved,  or  some  hazard  encountered  or  un- 
usual work  done  by  the  relieving  vessel.  The 
Robert  S.  Besnard,  144  Fed.  992,  1004. 

There  is  ho  generic  difference  between 
"towage"  and  "salvage."  The  same  service 
may  sometimes  be  called  by  either  name ;  but 
when  a  court  decides  that  the  service  calls 
for   "liberality/'  and  holda  that  a  bonus 


should  be  given  in  order  to  encourage  riraDar 
services,  then  such  court  should  properly 
and  strictly  call  the  service  a  "salvage**  serv- 
ice, for  "liberality  is  salvage,  and  there  is  no 
place  for  liberality  in  an  action  of  contract" 
It  often  becomes  material  to  draw  a  distinct 
line  between  "salvage"  and  "towage,"  because 
a  reward  ought  sometimes  to  be  given  to  the 
crew  of  the  salving  vessel  and  other  partici- 
pants in  salvage  services,  and  such  reward 
should  not  be  given  If  the  services  were  held 
to  be  merely  "towage."  The  Rebecca  Shep- 
herd, 148  Fed.  727,  730,  738  (citing  The  J.  C. 
Pfluger,  100  Fed.  03). 

"Towage  service"  is  often  distinguished 
from  "salvage  service"  by  the  fact  that  the 
former  is  aid  rendered  in  the  movement  of 
vessels  not  in  distress,  while  salvage  service 
is  confined  to  aid  rendered  to  those  in  dis- 
tress. It  is  Immaterial  to  the  liability  of  the 
insurer  under  a  marine  policy  whether  the 
loss  or  damage  to  which  the  tug  was  sub- 
jected arose  out  of  a  towage  or  a  salvage 
service,  where  the  policy  insured  the  tug 
against  loss  and  damage  arising  from  or 
growing  out  of  any  accident  caused  by  colli- 
sion or  stranding  resulting  from  any  cause 
whatever  to  any  other  vessel  or  vessels  for 
which  said  steamer  or  its  owners  may  be 
legally  liable.  Ferguson  v.  Providence  Wash- 
ington Ins.  Co.,  125  Fed.  141,  142. 

"A  towage  service*  is  one  which  is  ren- 
dered for  the  mere  purpose  of  expediting  the 
voyage  of  a  vessel  without  reference  to  any 
circumstances  of  danger."  A  steamer  with 
two  barges  in  tow  attempted  to  seek  refuge 
on  a  dark  night  with  the  wind  blowing  75 
miles  an  hour,  and  in  attempting  to  enter  the 
harbor  a  collision  occurred  between  the  two 
barges,  and  the  rear  one  was  cast  adrift  half 
a  mile  from  a  shore  on  which  she  was  being 
driven  by  the  wind.  A  tug,  in  response  to 
signals  from  the  steamer,  came  to  her  assist- 
ance and  at  her  request  went  in  F^nrch  of 
the  barge,  and  having  found  her,  tc^^L  a  line 
and  started  with  her  from  the  harbor.  Aft- 
er proceeding  a  short  distance  the  line 
slipped  from  the  tow  posts  and  the  barge 
again  went  adrift  and  was  driven  on  shore: 
the  tug  being  unable  to  render  further  as- 
sistance, owing  to  insufficient  depth  of  water. 
The  service  performed  by  the  tug  was  one  of 
salvage,  and  not  of  towage.  The  S.  C 
Schenk,  158  Fed.  54,  59,  85  C.  C.  A.  384  (quot- 
ing McConnochie  v.  Kerr,  9  Fed.  50,  53). 

The  tug  Dauntless^  with  a  barge  in  tow, 
navigating  Chesapeake  Bay  at  night  in  a 
gale  on  the  way  from  Baltimore  to  Norfolk, 
was  signaled  for  assistance  by  another  tug 
having  five  barges  in  tow.  Anchoring  her 
own  barge  in  Hampton  Roads,  the  Dauntless 
then  found  that  four  of  the  other  tug's  barges 
had  gone  adrift,  and  was  asked  to  find  them 
and  take  off  their  crews.  She  fbund  three 
of  them  anchored  In  mid-channel  a  mile  east 
of  Thimble  Light;  the  other  having  been 
sunk  and  her  crew  saved  by  the  lightkeeper. 
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The  three  were  in  great  peril,  with  the  sea 
washing  over  them  and  their  masters  and 
crews  In  fear  of  losing  their  lives.  At  their 
request  the  Dauntless  undertook  to  tow  them 
to  safety  and  did  so,  taking  first  one  on  which 
there  were  a  woman  and  a  child,  then  the 
other  two.  The  service  commenced  at  11:30, 
and  continued  until  9  in  the  morning,  during 
which  time  weather  conditions  improved  but 
little,  and  was  attended  by  considerable  dan- 
ger to  the  crew,  who  were  obliged  to  go  on 
board  the  bargea  Held,  that  the  service  was 
not  one  of  ''towage,"  but  of  "salvage,'*  and 
one  of  merit,  and  that  the  Dauntless  was  en- 
titled to  an  award  from  the  one  first  rescued 
equal  to  12^  per  cent  of  the  value  of  the 
vessel,  cargo,  and  freight  money,  and  an 
award  of  7%  per  cent  from  each  of  the  oth- 
ers.   The  GarroU,  163  Fed.  425,  426. 

Where  the  nature  of  a  service  rendered 
was  in  fact  salvage,  the  burden  rests  on  one 
who  claims  It  to  have  been  a  "towage  service" 
to  plead  and  prove  a  binding  contract  for 
the  towage.  A  ''salvage  service"  Is  a  service 
which  is  voluntarily  rendered  to  a  vessel 
needing  assistance,  and  is  designed  to  relieve 
her  from  some  distress  or  danger,  either  pres- 
ent or  to  be  reasonably  apprehended,  while  a 
"towage  service"  Is  one  which  is  rendered 
for  the  mere  purpose  of  expediting  her  voy- 
age, without  reference  to  any  circumstances 
of  danger.  Respondent  steamship  was 
moored  to  the  pier  of  an  oil  company,  ex- 
tending from  its  yards  In  which  there  were  a 
large  number  of  tanks,  when  one  of  the  tanks 
exploded  with  great  violence,  the  oil  became 
Ignited,  and  created  a  large  fire.  The  tank 
was  about  1,400  feet  from  the  vessel,  but 
there  were  other  tanks' between  and  15,000 
cases  of  oil  on  the  pier  awaiting  loading  on 
the  ship.  It  was  dark,  and  the  engines  of 
the  vessel  were  not  connected  with  the  steam. 
Held,  that  the  services  of  a  tug  which  towed 
her  away  to  a  safe  place  of  anchorage  were 
salvage  services,  although  the  fire  did  not  In 
fact  reach  the  pier,  and  that  the  crew  were 
entitled  to  recover  salvage  in  the  sum  of 
$600;  the  owner  having  settled  his  claim. 
The  Lowther  Castle,  196  Fed.  604,  605. 

TOWPATH 

The  Supreme  Court  judicially  knows 
that  a  "towpath,"  as  applied  to  land  front- 
ing the  Mississippi  river,  was  an  appurte- 
nance to  navigation  belonging  to  the  general 
public;  a  path  traveled  by  men  or  animals 
towing  boats.  City  of  St  Louis  v.  St.  Louis 
Blast  Furnace  Co.,  138  S.  W.  641,  647,  235 
Mo.  1. 

TOW  OF  FLAX 

''Flax  noils"  held  dutiable  as  waste,  un- 
der tike  Tariff  Act  of  1897,  and  not  as  "tow 
of  flax"  by  simiUtude.  G.  B.  Ritchie  &  Oo. 
T.  United  States,  141  Fed.  664. 

4  Wn8.&  P.2o  Seb.— 60 


TOWARDS 

Where  a  school  district  votes  a  certain 
sum  "towards"  purchasing  land  and  erecting 
a  schoolhouse,  they  can  Interpose  no  objection 
t6  a  daim  made  against  them  under  a  con- 
tract with  their  committee  that  a  larger  smn 
was  expended  by  the  committee  than  that 
named  in  the  vote,  since  the  word  "towards," 
Instead  of  imposing  a  limitation,  holds  out  an 
intimation  that  more  might  be  required.  Jun- 
kins  V.  Doughty  Falls  Union  School  Dlst,  88 
Me.  220,  228. 

TOWN 

See  Compact  Part  of  Town;  Inoo^pora^ 
ed  City  or  Town ;  Incorporated  Town ; 
Organized  Town. 

Belong  to  town,  see  Belong— Belonging. 

Indebtedness  of,  see  Indebted— Indebted- 
ness. 

A  ''town**  is  a  corporation,  as  well  as  a 
political  and  governmental  subdivision  and 
agency.  Street  v.  Vamey  Electrical  Supply 
Co.,  66  N.  E.  895,  896,  160  Ind,  338,  61  L.  R. 
A  154,  98  Am.  St.  Rep.  325. 

The  word  "towns,**  as  used  in  Const 
art.  4,  S  7,  par.  11,  providing  that  the  Legisla- 
ture shall  not  pass  private,  local,  or  special 
laws  regulating  the  external  affairs  of 
"towns**  and  counties,  embraces  cities,  bor- 
oughs^ villages,  and  townships.  Dickinson  v. 
Board  of  Chosen  Freeholders  of  Hudson 
County,  60  Att.  220, 221,  71  N.  J.  Law,  589. 

The  word  •*town,"  as  used  In  statutes, 
has  no  fixed  significance.  The  word,  as  used 
in  the  Constitution  and  in  various  statutes, 
is  held  to  be  of  such  uncertain  meaning, 
standing  alone,  that  the  courts  have  uuiform- 
ly  applied  its  use  according  to  the  manifest 
intention  of  the  legislation,  as  gathered  from 
the  occasion  and  necessity  of  the  act  Mill- 
ville  Gaslight  Co.  v.  Vlneland  Light  &  Power 
Qo.,  65  Atl.  504,  506,  72  N.  J.  Eq.  805. 

Where  the  owner  of  farm  lands  platted 
it  into  lots,  blocks,  and  streets,  filing  the  plat 
with  the  county  clerk,  but  there  was  no  ac- 
ceptance of  dedication,  no  incorporation,  and 
no  buildings  there  but  a  post  office,  the  land 
did  not  become  a  "town**  or  "village,**  with- 
in Sand.  &  H.  Dig.  {  3712,  limiting  the  home- 
stead therein  to  one  acre.  Clements  v.  Craw- 
ford County  Bank,  40  S.  W.  132,  133,  64  Ark. 
7,  62  Am.  St  Rep.  149. 

I  There  is  nothing  technical  or  obscure  in 
the  meaning  of  the  words  "city,**  "town,** 
and  "village.**  The  word  "town**  is  more 
comprehensive  than  either  of  the  others.  It 
is  a  generic  word,  applicable  as  well  to  a 
city  as  to  a  village.  In  England  a  city  was 
distinguished  from  other  towns  by  the  fact 
that  it  had  a  cathedral,  and  was  the  resi- 
dence of  a  bishop,  but  in  this  country  the 
name  "city**  is  used  ordinarily  to  designate 
the  larger  class  of  towns.    The  name  "vil- 
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lage**  always  carries  to  the  mind  the  idea  of 
a  small  urban  community.  A  city  is  a  town, 
and  a  village  is  a  town,  but  the  word  "city** 
or  "village"  Indicates  the  size  of  the  town. 
State  ex  rel.  Scott  v.  Llchte,  126  S.  W.  466, 
470,  226  Mo.  273. 


Afl  any  collection  of  homes 

The  situs  of  an  unincorporated  town  is 
not  controlled  by  the  platted  area  thereof 
without  reference  to  the  collection  of  inhabit- 
ed houses,  which  together  with  the  area  ap- 
purtenant to  the  same  is  in  the  ordinary  sig- 
nification of  the  word  "town,"  the  term  car- 
rying with  it  the  idea  of  a  considerable 
aggregation  of  people  living  in  close  proximi- 
ty. Kails  V.  Parrish,  147  S.  W.  564,  566,  105 
Tex.  253  (quoting  8  Words  and  Phrases,  p. 
7020). 

As  citisen 

See  Citizen. 

City  distingnislied 

See  City. 

As  a  eivil  dlTision  of  territory 

"Cities'*  and  "towns"  are  territorial  sub- 
divisions of  the  state,  created  as  public  cor- 
porations for  convenience  in  administration 
of  government,  and  they  exercise  only  the 
powers  which  have  been  conferred  expressly 
or  by  necessary  implication,  and  they  have  a 
twofold  character,  the  one  governmental  and 
the  other  private ;  and  in  the  former  they  ex- 
ecute the  functions  and  possess  the  attributes 
of  sovereignty  delegated  by  the  Legislature, 
while  in  the  latter  they  are  clothed  with  the 
capacities  of  a  private  corporation,  and  may 
claim  its  rights  and  ioomunities,  and  are  sub- 
ject to  its  liabilities,  lligginson  v.  Slattery, 
09  N.  E.  523,  524,  212  Mass.  583,  42  I^  B. 
A.  (N.  S.)  215. 

As  corporation 

See  Corporation. 

As  incorporated  town 

The  word  "town,"  as  used  In  Gen.  St.  p. 
2206  (P.  L.  1884,  p.  194,  §  5),  authorizing  any 
city,  town  or  township  to  malie  a  contract 
with  any  city  for  public  water  supply  does 
not  include  boroughs,  the  word  "town"  in  its 
ordinary  sense  means  a  town  corporate.  Re- 
hlll  V.  Mayor,  etc.,  of  Borough  of  East  New- 
arl£,  63  Atl.  81,  83,  73  N.  J.  Law,  220. 

As  a  mnnleipal  corporation 

Under  General  Corporation  Law,  |S  2,  8, 
Town  Law,  §  2,  and  General  Municipal  Law, 
§  1,  a  "to^Mi"  is  a  "municipal  corporation." 
Town  of  Hempstead  v.  Lawrence,  122  N.  Y. 
Supp.  1037,  1039,  138  App.  Div.  473. 

The  New  York  Town  Law  defines  a 
"town"  as  a  municipal  corporation  compris- 
ing the  inhabitants-  within  Its  boundaries, 
and  formed  for  the  puriwse  of  exercising 
such  powers  and  discharging  such  duties  of 
local  government  and  administration  of  pub- 
lic ailairs  as  may*  be  conferred  or  Imposed 


upon  it  by  law;  and  hence  a  town  Is  a  mu- 
nicipal corporation,  which  may  enter  into  a 
lighting  contract.  Dunn  ▼.  Town  of  Whites- 
town,  185  Fed.  586,  588. 

Code  Civ.  Proc.  f  264,  provides  that  no 
award  shall  be  made  on  any  claim  against 
the  state,  except  upon  such  legal  evidence  as 
would  establish  liability  against  an  individu- 
al or  corporation.  Canal  Law,  |  47,  provides 
that  no  Judgment  shall  be  awarded  by  the 
Court  of  Claims  for  damages  from  neglect  or 
conduct  of  any  state  officer  having  charge  of 
canals,  or  from  any  accident  connected  with 
the  canals,  unless  the  facts  make  out  a  case 
which  would  create  a  legal  liability  against 
the  state,  were  they  established  In  court 
against  an  individual  or  corporation.  Held, 
that  the  phrase  "Individual  or  corporation" 
includes  a  town ;  Town  Law,  §  2,  defining  a 
"town'*  as  a  municipal  corporation  compris- 
ing the  Inhabitants  within  its  boundaries. 
O'Bryan  v.  State,  125  N.  Y.  Supp.  490,  4»2, 

68  Misc.  Rep.  618. 

Borongfli  or  Tillago 

A  complaint  in  a  prosecution  for  carry- 
ing concealed  weapons  was  not  defective  be- 
cause in  the  name  of  the  "village  of  O.,"  in- 
stead of  the  "town  of  O.,"  though  Rev.  St 
1809,  §  6004,  declares  that  the  inhabitants  of 
a  village  shall  be  a  body  politic  and  cor- 
porate by  the  name  and  style  of  "the  town 
of;  the  entire  statute  (sections  6004-6060) 
using  the  words  "town"  and  "village"  inter- 
changeably, and  the  complaint  having  also 
used  them  in  like  manner.  Town  of  Orrick 
V.  Akers,  83  S.  W.  549,  109  Mo.  App.  662. 

At  the  time  of  the  granting  of  a  fran- 
chise to  a  gas  company  to  lay  pipes  in  streets 
of  the  "town  of  Millville  and  its  vicinity" 
there  was  a  village  of  Millville  situated  with- 
in the  township^  of  Millville.  Held,  fhat  the 
words  "town  of  Millville  and  its  vicinity** 
referred,  not  to  the  entire  township  of  Mill- 
ville, but  to  the  village  of  Millville  and  its 
vicinity.    McCarter  v.  Millville  Gaslight  Co., 

69  Atl.  248,  249,  73  N.  J.  Eq.  739. 

City 

The  word  "town,**  as  used  in  Const  art. 
6,  i  6,  providing  that  vacancies  in  town  offic- 
es shall  be  filled  in  such  manner  as  may  be 
prescribed  by  law,  is  generic,  and  Includes 
cities.  State  ex  rel.  Gleason  v.  Gerdlnk,  90 
N.  E.  70,  71,  173  Ind.  245. 

The  word  "town"  is  often  used  to  em- 
brace cities  as  well  as  villages,  and  when  the 
expression  "Incorporated  town"  is  used  in  an 
act  it  may  include  cities,  unless  the  contrary 
appears  from  the  whole  statute  to  liave  been 
the  Intent  of  the  Legislature.  City  of  Smlth- 
vllle  V.  Dispensary  Com'rs  of  Lee  County,  54 
S.  E.  539,  540,  125  Ga.  559  (citing  Hermann  v. 
Town  of  Guttenberg,  43  Aa  703,  62  N.  J. 
Law;  605;  Odegaard  v.  City  of  Albert  Lea, 
23  N.  W.  526,  33  Minn.  351;  Fllnn  v.  State, 
l24  Ind.  286;  City  of  Indianapolis  y.'Higgins, 
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40  K.   B.   en,   141  Ind.   1;    8  Words  and 
7019). 


The  petition  of  a  public  weigher  who 
soQght  to  enjoin  an  unauthorized  weigher 
from  weighing  produce  which  alleged  that 
the  plaintiff  was  the  public  weigher  for  the 
town  of  S.  is  not  deficient  for  failing  to  al- 
lege that  S.  was  a  city;  the  word  "town"  be- 
ing a  generic  word  which  includes  cities,  bor- 
oughs, and  villages.  Perry  y.  Carlisle  (Tex.) 
151  S.  W.  1165,  1158. 

• 

The  word  "town"  is  often  used  as  a  ge- 
neric term  embracive  of  all  such  primary 
municipal  corporations  as  incorporated  cities 
and  villages;  and  it  has  become  a  well-settled 
rule  of  construction  that  the  term  "town/' 
when  used  in  the  general  statute,  may  be  ap- 
plied to  or  include  cities,  unless  the  contrary 
appears  from  the  whole  statute  to  have  been 
the  intention  of  the  Legislature.  Tucker  v. 
Board  of  Ck>m*rs  of  Lincoln  County,  97  N.  W. 
103,  104,  90  Minn.  406. 

The  word  "town"  is  often  used  as  a  ge- 
neric term,  embracing  cities  as  well  as  vil- 
lages; and,  when  the  expression  "incorporat- 
ed town*'  Is  used  in  an  act  of  the  Ijegislature, 
it  may  include  "cities,"  unless  the  contrary 
appears  from  the  whole  statute  to  have  been 
the  intent  of  the  legislative  body.  Lee  v. 
Tucker,  60  S.  E.  164,  167, 130  Ga.  43  (quoting 
and  adopting  the  definition  in  Mayor  &  Coun- 
cil of  Smithville  v.  Dispensary  Com'rs  of 
Lee  County,  54  S.  E.  539,  125  Ga.  559). 

There  is  nothing  technical  or  obscure  in 
the  meaning  of  the  words  "city,"  "town,"  and 
"village."  The  word  "town"  is  more  compre- 
hensive than  either  of  the  others.  It  is  a 
generic  word,  applicable  as  well  to  a  city  as 
to  a  village.  In  England  a  city  was  distin- 
guished from  other  towns  by  the  fact  that  it 
had  a  cathedral,  and  was  the  residence  of  a 
bishop,  but  in  this  country  the  name  "city'* 
is  used  ordinarily  to  designate  the  larger 
class  of  towns.  The  name  "village'*  always 
carries  to  the  mind  the  idea  of  a  small  urban 
community.  A  city  is  a  town,  and  a  village  is 
a  town,  but  the  word  "city"  or  "village**  in- 
dicates the  size  of  the  town.  State  ex  rel. 
Scott  T.  Uchte,  126  S.  W.  466,  470,  226  Mo. 
273. 

Rev.  Laws  1905,  §  152S,  granting  the 
right  of  local  option  to  "towns'*  and  incor- 
porated villages,  does  not  apply  to  the  cities 
of  the  state.  Kleppe  v.  Card,  123  N.  W.  6«5, 
109  Minn.  251. 

Rev.  Laws,  c.  75,  f  42,  providing  that,  if 
a  disease  dangerous  to  public  health  breaks 
out  in  a  "town,**  the  board  of  health  shall 
provide  a  hospital  therefor,  applies  to  cities 
as  well  as  towns.  Barry  v.  Smith,  77  N.  E. 
1099,  1104,  191  Mass.  78,  5  L.  R.  A.  (N.  S.) 
1028,  6  Ann.  Cas.  817. 

Rev.  Laws,  c.  8,  i  6,  d.  23,  provides  that 
in  construing  statutes  the  word  "towp**  in- 
cludes "city.*'     Chapter   75,  i  42,  provide;^* 


that,  if  a  diseaBe  dangerous  to  the  public 
health,  breaks  out  in  a  town,  the  board  of 
health  may  cause  any  sick  or  infected  person 
to  be  removed  to  a  hospital,  or  may  leave 
him  in  the  house  where  he  is.  Section  56 
provides  that,  in  cases  of  smallpox,  patients 
shall  not  be  removed  from  their  homes,  ex- 
cept in  cases  in  which,  in  the  opinion  of  the 
board  of  health  and  the  attending  physician, 
the  cases  cannot  be  properly  isolated  in  the 
houses  where  the  patients  reside.  Section 
40  provides  that  each  city  shall  establish  one 
or  more  isolation  hospitals  for  the  reception 
of  persons  having  smallpox,  and  subjects 
towns  refusing  to  comply  to  a  penalty.  Sec- 
tion 54  provides  that  expenses  incurred  by  a 
town  for  the  preservation  of  the  public  healtli 
may  be  recovered  in  an  action  of  contract. 
Section  57  provides  that  reasonable  expenses 
incurred  by  the  board  of  health  in  providing 
for  persons  infected  with  smallpox  shall  be 
paid  by  such  person,  his  parents  or  master, 
if  able;  otherwise  by  the  town  in  which  he 
has  a  legal  settlement.  Held,  that  the  fail- 
ure of  a  city  to  establish  an  Isolation  hospital, 
or  its  failure  to  remove  persons  infected  with 
smallpox  to  a  hospital,  does  not  preclude  it 
from  recovering  expenses  incurred  on  be- 
half of  such  persons  from  the  city  where 
they  have  their  legal  residence.  City  of  Ha- 
verhill V.  City  of  Marlborough,  72  N.  E.  943. 
944,  187  Mass.  150. 

Under  Pub.  Laws  1902,  p.  67,  c.  980,  |  1, 
providing  that  the  school  committee  of  each 
town  shall  elect  a  superintendent  of  schools 
thereof  at  the  first  regular  meeting  of  the 
committee  succeeding  the  annual  election 
thereof,  and  Gen.  Laws  1896,  c.  26,  §  8,  declar- 
ing that  the  word  "town**  shall  include  a 
city,  the  school  committee  of  a  dty  consisting 
of  three  members,  one  elected  at  the  Novem- 
ber election  of  each  year  for  a  term  beginning 
in  January  following,  cannot  elect  a  super- 
intendent to  serve  under  the  committee  as  it 
will  be  constituted  after  the  election  in  No- 
vember, though  the  committee  from  the  time 
of  the  adoption  of  the  charter,  requiring  an 
annual  election  of  a  superintendent,  had 
elected  a  sui)erintendent  at  any  time  during 
the  year  at  its  discretion.  In  re  School  Com- 
mittee of  Pawtucket,  65  Atl.  301,  27  R,  I.  596. 

IHstHot--Soliool  district 

The  title  of  Laws  1909,  a  23,  entitled 
"An  act  in  amendment  of  chapter  89  of  the 
Public  Statutes  and  defining  the  town  school 
district,'*  indicates  the  statutory  definition 
therein  of  the  word  "town,**  as  meaning  "dis- 
trict" when  referring  to  school  affairs,  was 
not  Intended  to  include  special  school  dis- 
tricts; and  the  word  "towns,**  as  used  in  sec- 
tion 1  of  chapter  158,  providing  that  no  ap- 
propriation of  money  for  common  schools 
provided  for  in  sections  2  and  3  shall  be  held 
to  apply  to  towns  having  an  equalized  valua- 
tion of  more  than  $7,000  per  pupil,  etc.,  the 
population  of  whldi  is  to  be  determined  by 
the  last  federal  census  and  the  wealth  there- 
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of  by  tfaid  equalized  valuation,  does  not  In-^ 
elude  special  school  districts  which  are  carr- 
ed  out  of  the  territory  of  rich  or  populous 
towns,  and  as  to  which  districts  there  is  no 
equalized  valuation  and  no  law  for  determin- 
ing such  valuation,  and  their  population  is 
not  provable  by  the  last  federal  census,  and 
hence  they  are  not  entitled  to  share  in  the 
appropriation  provided  for  In  the  sections  re- 
ferred to.  In  re  Opinion  of  Justices,  75  Atl. 
429,  430,  75  N.  H.  622. 

Priv.  Laws  1907,  p.  1267,  c.  482,  authoriz- 
es the  creation  of  a  school  district  in  the 
town  of  Carthage.  Section  50  (page  1277) 
provides  that  an  election  shall  be  held  to  de- 
termine whether  taxes  shall  be  levied  '*for 
the  support  of  the  schools  in  said  town  pro- 
vided for  in  this  act  and  the  purchase  of 
land  and  the  erection  of  school  buildings  there- 
on,*' and  that  the  money  to  pay  for  the  land 
and  school  buildings  "shall  only  be  raised  by 
issuing  the  bonds  of  the  town,  as  hereinafter 
provided  for."  By  subsequent  sections,  in- 
cluding section  61,  the  commissioners  of  the 
town  are  directed  to  issue  the  bonds  for  the 
school  district,  and  it  also  appears  by  intend- 
ment that  the  taxes  are  to  be  levied  only  on 
property  and  polls  within  the  district  The 
district  as  created  did  not  include  all  the 
territory  embraced  within  the  corporate  lim- 
its of  the  town.  Held,  that  the  word  "town" 
in  section  50  was  used  with  reference  to  the 
election  required  to  be  held  as  provided  in 
the  act,  which  election  is  required  to  be  held, 
not  in  the  town,  but  within  the  district,  and 
that  the  act  did  not  authorize  the  levy  of  a 
tax  for  the  payment  of  the  bonds  on  residents 
of  the  town  outside  of  the  school  district  who 
would  not  be  benefited  by  the  maintenance  of 
the  school,  and  hence  was  not  unoonstltutlon- 
aL  McLeod  v.  Board  of  Gom*rs  of  Town  of 
Carthage,  61  8.  B.  605,  608,  148  N.  a  77. 

Subsequent  to  1700  the  commons  of  Kas- 
kaskia  were  granted  to  the  parish  of  the  Im- 
maculate Conception  of  Kaskaskla  by  the 
French  government,  which  grant  was  confirm- 
ed by  a  patent  of  the  Governor  of  Louisiana 
in  August,  1743.  In  1763  the  territory  was 
ceded  by  France  to  Great  Britain,  and  in 
1765  taken  possession  of  by  the  English,  and 
in  1778  acijuired  by  Virginia  by  conquest  It 
was  ceded  to  the  United  States  by  Virginia 
in  1784,  and  by  Act  Cong.  May  1,  1810,  c.  40, 
2  Stat.  607,  and  Act  Feb.  20,  1812,  c.  22,  2 
Stat.  677,  title  to  the  commons  was  confirm- 
ed to  all  rightful  claimants.  By  State  Const 
1818,  art  8,  §  8,  all  lands  granted  as  a  com- 
mon to  the  inhabitants  of  any  *town,"  ham- 
let, village,  or  corporation,  was  guaranteed 
to  remain  forever  common  to  the  inhabitants 
of  such  town,  etc.  Held,  that  the  word 
"town"  as  so  used  in  this  and  in  the  subse- 
quent Constitution  of  1848  (article  11),  and  in 
the  Acts  of  1851  (Priv.  Laws  1851,  p.  5),  pro- 
viding for  the  lease  and  disposition  of  such 
common  lands,  should  be  construed  as  syn- 


onymous with  ''parish*'  as  used  in  the  Frendi 
patent  of  1743,  and  hence  that  the  title  to  the 
common  lands  was  in  the  inhabitants  of  the 
parish  and  their  successors  in  trust  for  their 
common  benefit,  and  not  in  the  inhabitants  of 
the  village  of  Kaskaskla.  Stead  v.  President 
etc.,  of  Commons  of  Kaskaskla.  90  N*  B.  654» 
659,  243  111.  239. 

Afl  plaee 

See  Place. 

Township 

See,  also,  Township. 

The  word  *'town,"  in  the  supplement  to 
the  act  to  authorize  the  formation  of  gaslight 
corporations,  and  regulate  the  same,  approved 
March  14,  1879  (P.  L.  1879,  p.  316;  Gen.  St 
p.  1613,  f  30),  is  used  in  its  generic  sense, 
and  includes  townships.  Since  the  word  Is 
used  with  such  different  meanings,  its  signifi- 
cation in  a  particular  statute  must  be  deter- 
mined in  view  of  the  object  of  the  statute 
and  the  context.  MiUviUe  Imp.  Co.  v.  Pit- 
man, Glassboro  &  Clayton  Gas  Co.,  67  Atl. 
1005,  75  N,  J.  Law,  410  (citing  Pell  v.  Mayor, 
etc,  of  City  of  Newark,  40  N.  J.  Law,  550; 
Stout  V.  Borough  of  Glen  Ridge,  35  Atl.  913, 
59  N.  J.  Law,  201;  Hermann  v.  Town  of  Gut 
tenberg,  44  AtL  758,  63  N.  J.  Law,  616). 

The  word  "town"  in  Act  March  14,  1879, 
amending  the  gas  company  act  of  1876,  au- 
thorizing gas  companies  to  lay  pipes  in  cer- 
tain towns.  Includes  townships.  Mniville 
Imp.  Co.  V.  Pitman,  Glassboro  &  Clayton  Gas 
Co.,  67  Atl.  1005,  75  N.  J.  Law,  410. 

2  Gen.  St  1895,  p.  2199,  authorizing  the 
incorporation  of  companies  for  the  construc- 
tion, maintenance  and  operation  of  water- 
works for  the  puTX)oses  of  supplying  "cities, 
towns,  and  villages"  with  water,  includes 
townships.  Gloucester  Turnpike  Co.  v.  Amer- 
ican Pipe  Co.,  78  Atl.  708,  710,  77  N.  J.  Bq. 
471. 

"The  words  *town*  and  'township*  may  be 
and  frequently  are  used  as  meaning  the  same 
thing,"  and  they  were  so  used  in  Laws  1901, 
p.  272,  f  2,  as  amended  by  Laws  1909,  p.  323, 
requiring  the  county  clerk  to  ascertain  the 
rates  per  cent  required  as  to  the  property  in 
the  respective  "towns,  townships,  districts, 
incorporated  cities  and  villages"  in  his  coun- 
ty, and  providing  that  where  the  aggregate 
of  all  the  taxes,  exclusive  of  state,  village, 
and  levee  taxes,  certified  to  be  extended 
against  any  property  in  any  part  of  any  tax- 
ing district  or  municipality,  shall  exceed  3 
per  cent  of  the  assessed  valuation,  the  rate 
of  tax  levy  shall  be  reduced  in  a  specified 
way,  and  the  law  requires  the  derk  to  ex- 
clude town  taxes  of  an  incorporated  town 
before  figuring  the  reduction  of  the  rate 
referred  to,  and  he  cannot  reduce  sndi  taxes. 
Town  of  Cicero  v.  Haas,  91  N.  B.  674,  576, 
244  IlL  551  (citing  8  Words  and  Phrases^  P^ 
7028), 
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TOWN  AND  VXXAAOE  IiOTB  j^ 

The  tenn  **town  and  village  lots**  was 
used  by  the  inhabitants  of  Missouri,  under 
French  dominion,  in  the  same  sense  as  it 
is  now  used  in  that  state.  City  of  St.  Louis 
y.  St.  Louis  Blast  Furnace  Go.,  138  8.  W.  641, 
643,  235  Mo.  1. 

TOWN  BOABD 

A  "town  board"  is  a  tribunal  authorized 
to  inrestigate,  examine,  and  pass  upon,  ac- 
cording to  its  own  mode  of  procedure,  the  ac- 
counts against  the  town  presented  to  it.  Its 
original  jurisdiction  over  claims  against  the 
town  is  plenary,  and  its  determination  is  con- 
clusive until  reviewed  by  another  competent 
tribunal,  and  even  the  board  of  supervisors 
cannot  review  or  reverse  the  action  of  the 
'*town  board,"  but  must  direct  the  sums  spec- 
ified in  the  certificate  of  audit  to  be  levied 
upon  the  property  of  the  town.  Under  Town 
Law  (Laws  1800,  p.  1211,  c.  569)  |  162,  as 
amended  by  Laws  1897,  p.  610,  c.  481,  au- 
thorizing the  town  board  to  audit  accounts 
and  allow  claims  against  the  town,  the  deci- 
sion of  a  town  board  In  allowing  a  claim  for 
services  in  excavating  earth,  though  errone- 
ous, because  based  on  an  error  in  the  amount 
of  earth  excavated,  has  the  verity  of  a  judg- 
ment, unless  reversed  in  a  proper  proceed- 
ing, and  a  supervisor  having  funds  in  his 
hands  for  the  payment  of  the  daim  cannot 
refuse  to  pay  on  the  ground  that  the  amount 
allowed  Is  in  excess  of  the  sum  to  which 
the  claimant  is  entitled.  In  re  Mefford,  99  N. 
Y.  Supp.  400-402,  113  App.  Dlv.  529  (citing 
Osterhoudt  v.  Rigney,  98  N.  Y.  222-234;  Peo- 
ple ex  rel.  Myers  v.  Barnes,  20  N.  E.  609,  21 
K  E.  739,  114  N.  Y.  317;  People  ex  rel. 
McCabe  v.  Matthies,  72  N.  E.  103,  179  N.  Y. 
242;  People  ex.  rel.  Smith  v.  Clarke,  66  N. 
E.  819,  174  N.  Y.  259;  Bank  of  Staten  Island 
V.  New  York  City,  74  N.  Y,  Supp.  284,  68  App. 
Div.  231;  People  ex  rel.  Hamm  v.  Board  of 
Town  Auditors,  59  N.  Y.  Supp.  615,  43  App. 
Div.  26). 

TOWN  BRIBGfi 

Generally  speaking,  a  '^wn  bridge"  is 
one  wholly  within  a  town,  and  a  village 
bridge  one  wholly  within  a  village;  but  the 
Legislature  having  seen  fit  to  provide  that 
a  town  road,  which  is  intersected  by  a  vil- 
lage plat  and  crossed  by  a  navigable  stream, 
requiring  to  be  bridged  to  make  a  road 
usable,  shall  be  deemed  to  be  a  town  road 
and  the  bridge  a  *'town  bridge**  to  the  same 
extent  that  it  Is  a  village  street  and  village 
bridge  as  regards  the  maintenance  of  the 
bridge,  the  meaning  of  the  statute  on  the 
subject  is  perfectly  plain.  Village  of  Bloom- 
er y.  Town  of  Bloomer.  107  N.  W.  974,  979, 
128  Wis.  297. 

TOWN  OI.£BX 

Under  Rev.  St.  1878,  §  4971,  subd.  17, 
providing  that  the  word  "town"  may  be  con- 
straed  to  include  cities,  wards,  or  districts, 


unless  such  construction  would  be  repugnant 
to  tJie  provisions  of  any  act  specially  relating 
to  the  same,  and  section  433  providing  that 
where  a  vacancy  in  a  school  district  office  is 
not  flUed  by  the  school  board,  it  shall  be  filled 
in  the  case  of  a  joint  school  district,  by  the 
clerk  of  the  town  in  which,  the  scfaoolhouse  is 
situated,  where  the  schoolhouse  of  a  joint 
school  district  is  situated  in  a  city,  such  a 
vacancy  should  te  filled  by  the  city  clerk. 
State  ex  rel.  Ackerman  ▼.  Dahl,  27  N.  W.  343, 
346,  05  Wis.  610. 

The  words  "town  clerk*'  include  under 
Gen.  Laws  1896,  e.  26,  |  8,  a  city  clerk  and 
the  void  provision  of  Gen.  Laws  1896,  c.  102, 
i  4,  requiring  city  and  town  clerks  on  petition 
of  the  electors  to  insert  a  proposition  for 
taking  a  vote  on  the  question  whether  liquor 
licenses  shall  be  granted  in  the  warrant  call- 
ing the  town,  ward,  or  district  meetings,  is 
not  unseverable  from  the  remainder  of  the 
section,  which  requires  the  petition  to  be  sub- 
mitted at  each  general  election  on  the  theory 
that  no  provision  remains  for  notifying  the 
electors  of  the  vote  to  be  taken,  since  notice 
must  be  given  under  chapter  37,  §  8,  requir- 
ing notice  to  the  electors  of  a  town  meeting 
prescribed  by  law  to  be  given  by  the  "town 
clerk,"  and  since,  the  Legislature  having  di- 
rected a  vote  on  the  question,  the  town  and 
city  clerks  must  give  the  notice  in  their  war- 
rants. Ruhland  v.  Waterman  (R.  1.)  71  AtL 
1,3. 

TOWN  DATUM 

A  "town  datum"  is  a  certain  monument 
or  object,  of  a  permanent  character,  which 
has  been  adopted  by  the  municipality  as  a 
base  or  starting  point  for  the  grades  and  lev- 
els of  the  municipality.  Chicago  Consol. 
Traction  Co.  v.  Village  of  Oak  Park,  80  N.  B. 
42,  44,  225  111.  9. 

TOWN  ELECTION 

The  phrase  "town  election,**  In  liquor 
Tax  Law  (Laws  1896,  c.  112)  §  16,  providing 
that  each  officer  of  a  town  charged  by  the 
election  law,  or  by  any  special  act  relating  to 
elections  in  any  town,  with  the  duty  of  pre- 
paring official  ballots,  shall  have  prepared^ 
"at  the  time  fixed  by  law  for  preparing  the 
ballots  for  a  town  election  occurring  next 
after  the  passage  of  this  act,"  ballots  for 
voting  on  local  option,  refers  to  the  annual 
town  meeting  at  which  officers  are  elected, 
in  view  of  Town  Law  (Laws  1892,  c.  680)  f 
86,  as  amended  by  Laws  1895,  c.  810.  pro- 
viding for  the  preparation  of  official  ballots 
for  the  election  of  town  officers  but  not  re- 
quiring official  ballots  for  any  other  elec- 
tions, and  section  12,  providing  for  the  elec- 
tion of  town  officers  at  the  annual  town  meet- 
ing, and  section  25,  providing  for  special 
town  meetings,  at  which  spet'lfled  proposi- 
tions may  be  voted  on.  People  ex  rel.  Thom- 
as V.  Sackett,  44  N.  Y.  Supp.  593,  595,  15  App. 
Dlv.  290. 
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The  "town  ball'*  having  been  burned 
down,  a  by-law  of  a  town,  requiring  notice 
of  the  town  meeting  to  be  posted  at  the  town 
hall  (St  1893,  c.  417,  §  260),  was  sufficiently 
complied  with  by  posting  the  notice  at  the 
place  where  the  meeting  was  to  be  held. 
Commonwealth  y.  Sullivan,  42  N.  E.  566.  165 
Mass.  183. 

TOWir  HOUSE 

In  the  act  of  1861,  providing  that  when- 
ever the  new  town  of  Skowhegen  should  vote 
to  build  a  "town  house,"  which  should  be 
located  on  Skowhegen  Island,  the  Legislature 
did  not  intend  to  limit  the  action  of  the  peo- 
ple to  a  particular  kind  of  structure  which 
might  be  called  a  "town  house,"  so  much  as 
to  secure  the  location  of  some  central  place 
for  the  assembly  of  the  town  meeting,  and 
probably  intended  no  distinction  between  the 
terms  *'town  hou^e"  and  **town  hall."  An- 
derson V.  Parker,  64  Atl.  771,  773,  101  Me. 
416. 

TOWN  liOT 

As  land,  see  Land. 

One  town  or  city  lot,  see  One  Lot 

TOWN  MEETING 

Election  as  including,  see  Elect— Elected 
— Election. 

TOWN  OFFICER 

As  state  officer,  see  State  Officer. 

Justices  of  the  peace  of  towns  are  'i:own 
officers,"  nnder  CTonst.  art  6,  i  17,  providing 
for  their  election  at  town  meetings,  or  as  di- 
rected by  the  Legislature.  Reid  v.  Stevens, 
126  N.  Y.  Supp.  379,  382,  70  Misc.  Rep.  177. 

TOWN  ROAD 

Generally  speaking,  a  town  bridge  is 
one  wholly  within  a  town,  and  a  village 
bridge  one  wholly  within  a  village ;  but,  the 
Legislature  having  seen  flt  to  provide  that 
a  **town  road"  which  is  intersected  by  a  vil- 
lage plat  and  crossed  by  a  navigable  stream, 
requiring  to  be  bridged  to  make  a  road  usa- 
ble, shall  be  deemed  to  be  a  "town  road"  and 
the  bridge  a  town  bridge  to  the  same  extent 
that  it  is  a  village  street  and  village  bridge 
as  regards  the  maintenance  of  the  bridge,  the 
meaning  of  the  statute  on  the  subject  is  per- 
fectly plain.  Village  of  Bloomer  v.  Town  of 
Bloomer,  107  N.  W.  974,  979, 128  Wia.  297. 

TOWN  SCHOOL  BISTRIOT 

A  "town  school  district*'  under  the  stat- 
ute is  a  corporate  body  by  necessary  impli- 
cation, separate  and  distinct  from  the  town, 
since  it  has  creation  by  name,  in  effect,  per- 
petuity of  exiHtence*  unity  of  person,  and 
governing  boards  elected  at  "town  school  dis- 
trict" meetings.  North  Troy  Graded  School 
DLst.  V.  Town  of  Troy,  66  Atl.  1033, 1038,  80 
Vt  16. 


TOWN  S]pERINTSNDENT 

The  terms  "town  superintendent^  and 
"town  superintendent  of  highways*'  are  used 
interchangeably  under  the  highway  law 
(Laws  1909,  c.  30  [ConsoL  Laws,  c.  25D.  Max- 
son  V.  Gale,  126  N.  Y.  Supp.  967, 968, 142  App. 
Div.  335. 

TOWN  TREASURER 

A  "town  treasurer"  is  not  the  finan- 
cial agent  of  the  town*  Uis  duty  is  8imt)ly 
to  receive  and  safely  keep  the  public  money 
and  disburse  it  upon  lawful  warrant.  Bald- 
win V.  Inhabitants  of  Prentiss,  74  Atl.  1038, 
105  Me.  469. 

TOWNSHIP 

See  Any  Township;   School  Township. 

A  "township"  is  a  part  of  the  state  gov- 
ernment. Frantz  v.  Autry,  91  Pac  193,  211, 
18  Okl.  561 

A  'township"  Is  clearly  to  be  classed 
with  quasi  corporations,  and  not  with  mu- 
nicipal corporations. .  Hanson  v.  City  of 
Cresco,  109  N.  W.  1109,  1112,  132  Iowa,  633. 

A  "township"  is  not  a  body  corporate, 
and  it  cannot  sue  or  be  sued.  Davis  v. 
Laughlin,  124  N.  W.  876,  877,  147  Iowa.  478 
(citing  Hanson  v.  Cresco,  109  N.  W.  1109,  132 
Iowa,  540). 

''Townships"  are  not  corporate  bodies, 
and  under  Revisal  1905,  f  1318,  subd.  30,  can 
exercise  only  such  corporate  powers  as  are 
authorized  by  the  general  assembly;  and 
while  they  and  other  taxing  districts  are 
sometimes  referred  to  as  quasi  municipal  cor- 
porations, they  are  but  territorial  sections 
of  counties,  upon  which  for  appropriate  pur- 
poses power  is  conferred  to  perform  local 
governmental  functions.  "Townships"  are 
constituent  parts  of  the  county  organization. 
Wittkowsky  v.  Board  of  Com'rs  of  Jackson 
County,  63  S.  E.  275,  277,  150  N.  C.  90. 

"Townships"  are  the  lowest  grade  of 
municipal  corporations,  being  created  for 
specific  purpases,  and  endowed  with  limited 
powers  and  liabilities,  acting  through  officers 
duly  authorized  by  the  law  for  that  purpose 
Posey  Tp.,  Franklin  County,  v.  Senour,  88 
N.  E.  440,  441,  42  Ind.  App.  580. 

A  "township"  is  but  an  auxiliary  part  of 
the  sovereignty  of  the  state.  It  is  a  sub- 
ordinate division  of  the  body  politic  of  the 
state,  and  in  the  absence  of  an  express  stat- 
ute Imposing  a  liability  a  "township"  Is  not 
liable  for  injuries  sustained  from  defects  in 
highways.  James  v.  Trustees  of  Wellston 
Tp.,  90  Pac.  100,  101,  18  Okl.  56,  13  L.  R.  A 
(N.  S.)  1219,  11  Ann.  Cas.  938. 

A  township  is  a  subdivision  of  a  county. 
To  constitute  an  entire  county  a  single  town- 
ship can  scarcely  be  said  to  be  a  division  of 
the  county  into  townships.  In  the  abs^ice 
of  anything  to  indicate  a  contrary  intention, 
it  must  be  assumed  that  the  framers  of  the 
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Constitution  and  members  of  the  Lesidlatnte 
In  speaking  of  municipal  townships  used  the 
word  "township"  In  the  ordinary  popular 
sense  of  the  term  according  to  the  context 
and  approved  usage  of  the  language  of  Rev. 
Codes,  S  8070,  expressly  providing  for  such 
construction.  State  ex  rel.  Glllett  v.  Crouln, 
109  Pac.  144,  145,  41  Mont.  293  (citing  And. 
Law  Diet ;  Chicago  &  N.  W.  R.  Co.  y.  Town 
of  Oconto,  60  Wis.  189,  6  N.  W.  607,  36  Am. 
Rep.  840;  Abbott's  Law  Diet ;  8  Words  and 
Phrases,  7032). 

"Townships"  are  quasi  corporations 
formed  to  exercise  purely  governmental  pow- 
ers, and,  in  the  absence  of  an  express  statute 
to  that  effect,  are  not  liable  for  damages  ei- 
ther for  the  nonexerclse  of  their  powers,  or 
for  their  improper  exercise  by  those  charged 
with  their  execution.  Cassldy  v.  City  of  St 
Joseph.  152  S.  W.  300,  309,  247  Mo.  197. 

**Townshlps"  are  merely  quasi  corpora- 
tions, not  endowed  with  the  full  and  plenary 
powers  usually  conferred  either  by  charter 
or  by  general  law  upon  municipal  corpora- 
tions proper,  but  only  resembling  the  same 
in  organization  and  functions.  Wilson  v. 
Ulysses  Township,  Butler  County,  101  N.  W. 
986,  988,  72  Neb.  807,  9  Ann.  Cas.  1153. 

In  a  suit  to  quiet  title,  a  stipulation  pro- 
vided that  all  the  8urveye<l  lands  in  the  vi- 
cinity were  in  September,  1850,  swamps  and 
overflowed  lands,  and  passed  to  the  state, 
and  that  the  ''townships,"  including  Walker's 
Lake  as  meandered  on  the  map,  were  includ- 
ed by  the  Secretary  of  the  Interior  in  the 
list  of  lands  granted  to  the  state  under  the 
swamp  land  act  (Act  Cong.  Sept  28,  1850,  c. 
84).  Held,  that  the  word  **town8hlps"  as 
used  in  such  stipulation  was  limited  to  the 
townships  as  surveyed  and  platted  by  the 
government  surveyors,  and  meant  the  town- 
ships according  to  the  surveys  and  plats,  and 
did  not  Include  unsurveyed  lands  erroneous- 
ly included  within  the  meandered  line  of  the 
lake.  Little  ▼.  WUliams,  113  S.  W.  340,  845, 
88  Ark.  37. 

Cities 

"The  cities  of  the  state  of  Kansas  are 
'townships,'  within  the  meaning  of  the  Con- 
stitution and  statutes,  for  the  purposes  of 
the  election  of  Justices  of  the  peace,  and  such 
oflficers,  although  elected  within  a  city,  are 
not  strictly  city  oflRcers.  Fee  v.  Richard- 
son, 107  Pac.  789,  790,  82  Kan.  190  (quot- 
ing State  V.  Parry,  33  Pac.  956,  52  Kan.  1, 
21  L.  R.  A.  669). 

As  district 

See  District 

As  mnsdoipality 

See  Municipality. 

Town 

See,  also.  Town. 

Laws  1901,  p.  272,  f  2,  as  amended  by 
Laws  1900,  p.  323,  requiring  the  county  clerk 


to  ascertain  the  rates  per  cent  required  as  to 
the  property  in  the  respective  "towns,  town- 
ships, districts,  incorporated  cities,  and  vil- 
lages'' in  his  county,  and  providing  that 
where  the  aggregate  of  all  the  taxes,  exclu- 
sive of  state,  village,  and  levee  taxes,  certi- 
fied to  be  extended  against  any  property  in 
any  part  of  any  taxing  district  or  munici- 
pality, shall  exceed  3  per  cent  of  the  assess- 
ed valuation,  the  rate  of  tax  levy  shall  be 
reduced  in  a  specified  way,  requires  the  clerk 
to  exclude  town  taxes  of  an  incorporated  town 
before  figuring  the  reduction  of  the  rate  re- 
ferred to,  and  he  cannot  reduce  such  town 
taxes,  for  the  words  ''incorporated  villages," 
as  used  in  the  act,  include  Incorporated 
towns,  and  the  words  "town"  and  "town- 
ship" as  used  in  the  act  are  synonymous. 
Town  of  Cicero  v,  Haas,  91  N.  E.  574,  576, 244 
111.  551  (citing  8  Words  and  Phrases,  p.  7028). 

TOWNSHIP  AFFAIRS 

Act  May  10,  1901  (Sess.  Laws  1901,  pp. 
253-256),  authorizes  corporate  authorities  of 
certain  towns,  on  the  request  of  the  board  of 
park  commissioners,  to  issue  bonds ;  provides 
that  when  issued,  they  shall  be  delivered  to 
the  board  of  park  commissioners,  to  be .  by 
them  sold,  and  the  proceeds  used  for  the 
purchase  and  improvement  of  land  selected 
as  sites  for  small  parks  or  pleasure  grounds ; 
limits  the  indebtedness  of  the  town,  to  in- 
clude such  bonds;  and  makes  it  incumbent 
on  the  town  authorities  to  levy  a  tax  to 
meet  the  principal  and  interest  The  prop- 
erty to  be  levied  on  for  the  collection  of 
the  tax  is  town  property.  Held,  that  the  is- 
suance of  the  bonds  and  levying  of  the  tax 
are  regulations  of  "township  affairs,"  and 
hence  the  act  is  wltliln  the  v^un'lew  of  Const. 
1870,  art  4,'  J  22,  providing  that  no  local 
or  special  law  regulating  township  affairs 
Bhall  be  passed.  Pettibone  v.  West  Chicago 
Park  Com'rs,  74  N.  E.  387-397,  215  III.  304. 

TOWNSHIP  COMMITTEE 

"Act  April  16,  1896,  after  providing  the 
method  by  which  a  division  and  apportion- 
ment of  the  assets  and  liabilities  of  the  town- 
ship shall  be  made,  declares  that  'no  such 
division  ami  apportionment  shall  be  valid  un- 
less the  same  shall  be  approved  by  a  ma- 
jority either  of  the  said  township  or  of  the 
said  mayor  and  council'  (of  the  borough). 
P.  L.  1896,  p.  270.  It  appears  that  in  the 
present  case  the  division  and  apportionment 
of  assets  and  liabilities  were  approved,  not 
by  a  majority  either  of  the  township  or  of 
the  mayor  and  council  of  the  borough,  but 
by  a  majority  of  the  'township  committee* 
of  the  township  of  Orvll.  ♦  ♦  ♦  Although 
It  seems  probable,  from  an  examination  of 
the  other  parts  of  this  act,  that  the  Legisla- 
ture Intended  to  confer  the  power  of  approval 
upon  the  governing  body  of  the  to^Tishlp 
rather  than  on  the  township  itself,  we  can- 
not say  that  such  Intent  appears  beyond 
doubt    Not  to  be  able  to  do  this  is  fatal 
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to  the  claim  of  the  plaintiff,  for  the  Injec- 
tlon  of  the  word  'committee'  Into  the  stat- 
ute, under  such  circumstances,  would  be 
an  act  of  the  Legislature  rather  than  of  con- 
struction." Inhabitants  of  Orvil  Tp.  v.  Bor- 
ough of  Woodc]lfl»  45  AtL  686,  64  N.  J. 
lAW,  286. 

TOWNSHIP  OFFICE 

Under  Acts  1005,  p.  463,  providing  that 
each  political  township  in  the  county  shall  be 
a  road  district  for  which  a  township  road 
overseer  shall  be  elected,  the  office  of  road 
overseer  in  a  certain  district  in  a  county 
is  a  "township  office,"  within  Eirby's  Dig.  i 
2860,  providing  that  a  contest  of  the  election 
of  any  county  or  township  officer  shall  be 
before  the  county  court  where  not  otherwise 
provided  for,  so  that  that  court  would  have 
Jurisdiction  of  an  election  contest  for  the 
office  of  road  overseer  for  a  certain  district 
Condren  v.  Qibbs,  127  S.  W.  731,  732,  94  Ark. 
47a 

TOWNSHIP  OFFICER 

Under  the  statutes  of  Oklahoma  (sec- 
tion 8,  art  1,  c.  81  [section  6664],  Wilson's 
Rev.  ft  Ann.  St.  1903),  Justices  of  the  peace 
are  ^'township  officers,"  and  are  required  to 
reside  and  hold  their  office  within  the  town- 
ship where  elected  (section  4,  art  1,  c.  81 
[section  6665],  Wilson's  Rev.  ft  Ann.  St.  1903), 
and  Jurisdiction  to  try  and  determine  causes 
outside  of  the'  township,  not  being  granted, 
cannot  be  conferred  by  agreement  of  parties. 
Leiber  v.  Arganbright,  105  Pac.  341,  842,  25 
Okl.  177. 

Act  Jan,  20,  1839  (P.  K  337),  provides 
for  the  election  of  a  board  of  managers  for 
the  relief  and  employment  of.  the  poor  in 
a  certain  township  and  makes  them  a  body 
politic  and  corporate  in  law,  with  all  powers 
of  such  body.  Held,  that  they  are  officers 
of  a  distinct  and  separate  corporation  cre- 
ated by  statute,  having  special  powers  and 
duties,  and  are  not  "township  officers." 
Hence  Act  March  10,  1875  (P.  Ia  6),  provid- 
ing dates  on  which  the  "township  officers" 
shall  be  elected,  does  not  affect  the  act  of 
1839.  Commonwealth  y.  Bowditch,  66  AtL 
867,  868,  217  Pa.  527, 

**The  cities  of  the  state  of  Kansas  are 
'townships,'  within  the  meaning  of  the  Ck)n- 
stltution  and  statutes,  for  the  purposes  of  the 
election  of  justices  of  the  peace,  and  such 
officers,  although  elected  within  a  city,  are 
not  strictly  city  officera  Their  official  du- 
ties are  not  limited  to  the  boundaries  of  the 
cities  in  which  they  are  elected,  nor  by  the 
provisions  of  the  charters  or  ordinances  of 
the  city  in  which  they  reside.  Their  civil 
and  criminal  jurisdiction  are  coextensive  with 
their  counties,  except  as  otherwise  provided 
by  law.  Caiapter  230,  Laws  1887,  does  not 
confer  upon  women  the  right  to  vote  for  jus- 
tices of  the  peace  in  the  cities  of  the  state. 
In  one  sense  such  officers  are  'township  of- 


flcen/  rather  than  city  offloenL**  Ve^  t. 
Richardson,  107  Pac.  789,  790,  82  Kan.  10D 
(quoting  State  v.  Parry,  83  Pac  966^  62  Kan. 
1,  21  li.  a.  A.  669). 

TOWNSHIP  BOAB 

Drainage  Act  May  29, 1879,  |  55,  author- 
izing the  assessment  of  benefits  for  drains 
against  "any  public  or  corporate  road  or  rail- 
road," and  apportioning  to  "the  county,  state 
or  free  turnpike  road,  to  the  township,  if  a 
township  road,  to  the  company,  if  a  cor- 
porate road  or  railroad,  such  portions  of  tlie 
cost"  thereof  as  to  individuals,  and  providing 
that,  in  case  such  assessment  is  made  in  any 
"township,"  the  commissioners  of  highways 
shall  cause  the  same  to  be  levied  in  the  man- 
ner provided  by  Act  June  23,  1883,  if  13-16, 
does  not  confer  on  a  drainage  district  the 
power  to  assess  benefits  to  public  streets 
without  the  consent  of  the  city.  City  of 
Joliet  V.  Spring  Creek  Drainage  Dist,  78  N, 
B.  836,  843,  222  IlL  441. 

TOWNSHIP  WABRAHT 

A  ''township  warrant"  Is  an  anomalons 
kind  of  a  contract.  It  is  not  a  promissory  note 
in  any  sense  of  the  word.  Standing  alone, 
it  creates  no.  liability  against  the  township, 
and  in  order  to  sustain  an  action  based  upon 
it  the  complaint  must  show  by  proper  aver- 
ment what  it  was  given  for,  and,  if  for  goods 
of  any  character,  that  they  were  suitable, 
useful,  and  necessary  for  the  township,  and 
that  the  township  received  and  nsed  them. 
Mitchelltree  School  Tp.  of  Martin  Ck>unty  v. 
Garnahan,  84  N.  B.  520,  522,  42  Ind.  App.  473. 

TOWHSITE  TRUSTEE 

As  holding  an  office,  see  Officer* 

TOYS 

A  'toy"  is  "an  article  constructed  for 
the  amusement  of  children;  a  plaything,  as 
a  doll  or  Noah's  ark;  hence,  any  trifling  or 
amusing  object;  any  bauble  or  knicknack; 
trinket;  trifle."  Ping-pong  balls  are  not 
"toys,"  as  provided  for  in  Tariff  Act  July  24. 
1897.  a  11.  §  1,  Schedule  N,  30  Stat  191,  par. 
418,  but  are  dutiable  under  paragraph  17  of 
said  act.  Schedule  A,  i  1,  c.  11,  30  Stat.  152, 
as  articles  of  collodion.  United  States  v. 
Strauss  Bros,  ft  Co.,  136  Fed.  185,  187,  69  G. 
G.  A.  201  (quoting  and  adopting  definition  in 
Stand.  Diet). 

Ping-pong  balls,  which  were  sometimes 
sold  as  toys  before  the  game  of  ping-pong 
was  invented,  and  which  have  been  occasion- 
ally sold  for  the  same  purpose  since  the  game 
went  out  of  vogue,  but  which,  when  import- 
ed, were  not  intended  to  be  used  chiefly  as 
toys,  but  in  the  game  of  ping-pong,  kre  not 
dutiable  as  "toys,"  under  Tariff  Act  July  24. 
1897,  c.  11, 1 1,  Schedule  N,  par.  418.  United 
States  V.  Wanamaker,  136  Fed.  266,  267  (dis- 
tinguishing United  States  t.  Strauss  Bros,  ft 
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Co.,  186  Fed.  185,  69  C.  C.  A«  201,  and  dting 
Cadwalader  y.  Wanamaker,  149  U.  S.  689, 
13  Sup.  Gt  979,  988,  37  U  Bd.  837). 

"Toys"  are  playthings  for  the  amuse- 
ment of  children.  Imitation  roses  of  cellu- 
loid and  metal,  which  are  worn  as  bouton- 
nlereSy  chiefly  by  children  on  occasions  of 
frolic  and  fun,  and  are  also  used  as  gifts  in 
prize  packages,  are  not  "toys/'  within  the 
meaning  of  Tariff  Act  July  24,  1897,  c.  11,  i 

I,  Schedule  N,  par.  418,  30  Stat.  191,  but  are 
dutiable  as  "artificial  ♦  ♦  ♦  flowers,"  un- 
der paragraph  425.  Hamburger  ft  Co.  ▼. 
United  States,  180  Fed.  632,  633  (citing  TJ.  S. 
▼.  Cattus,  167  Fed.  532,  93  0.  C.  A.  64). 

The  real  test  of  whether  an  article  is  a 
"toy"  is  its  use  by  chUdren  as  a  plaything; 
and  dimlnutiye  penknives  with  odd-shaped 
handles,  which  though  they  cannot  be  ef- 
fectively used  for  most  of  the  purposes 
for  which  an  ordinary  pocketknlfe  is  used, 
are  not  In  fact  used  as  playthings,  are  less 
properly  classed  as  "toys,"  under  Tariff  Act 
July  24,  1897,  c.  11,  i  1,  Schedule  N,  par.  418, 
30  Stat.  191,  than  as  "penknives"  under 
Schedule  0,  par.  153.  A.  Kastor  ft  Bros.  ▼. 
United  States,  167  Fed.  993,  994. 

Artificial  shamrocks  are  not  "toys,"  with- 
in the  meaning  of  Tariff  Act  July  24,  1897,  c. 

II,  §  1,  Schedule  N,  par.  418,  30  Stat.  191, 
but  are  dutiable  as  "artificial  leaves,  under 
paragraph  425,  30  Stat.  191.  United  States 
▼.  Cattus,  167  Fed.  532,  533,  93  C.  C.  A.  64. 

The  provision  for  'toys"  in  Tariff  Act 
July  24, 1897,  c  11,  {  1,  Schedule  N,  par.  418, 
80  Stat.  191,  does  not  include  small  silk  flags 
mounted  on  slender  wooden  staffs  about  4% 
Inches  long.  Tuska  y.  United  States,  162 
Fed.  814. 

Where  there  was  evidence  that  a  22- 
callber  Stevens  rifle  was  used  for  hunting 
and  killing  game,  and  was  capable  of  killing 
a  human  being,  it  was  not  within  Bev.  St. 
1898,  I  49a,  prohibiting  the  use  or  posses- 
sion of  "any  toy  pistol,  toy  revolver,  or  toy 
firearm."  Taylor  v.  Sell,  97  N.  W.  498,  120 
Wis.  32. 

The  provision  for  "toys"  in  Tariff  Act 
July  24,  1897,  c.  11,  {  1,  Schedule  N.  par.  434, 
80  Stat.  192,  does  not  include  flgures  of  ani- 
mals, single  or  groups,  which  are  known  in 
trade  as  metal  novelties,  and  are  generally 
used  as  mantel  or  cabinet  ornaments,  but  are 
dutiable  under  paragraph  103.  Samstag  & 
Hllder  Bros  Co.  y.  United  States,  154  Fed. 
756,  757. 

In  regard  to  stuffed  skins  of  dom^tic 
chicks  and  duckUngs,  used  by  confectioners 
and  dealers  in  Easter  goods  and  novelties, 
held,  that  they  are  not  "toys"  within  the 
meaning  of  Tariff  Act  July  24  1897,  c.  11, 
i  1,  Schedule  N,  par.  418,  30  Stat  191,  but 
"birds,  stuffed,"  under  paragraph  493,  §  2, 
Free  List,  30  Stat  196.  Morimura  Bro&  y. 
United  States,  141  Fed.  383. 


^TToys"  made  of  celluloid,  a  compouad  of 
pyroxylin,  are  dutiable  under  the  proyislon 
in  the  Tariff  Act  relating  to  a  number  of 
toys  apecUled  "and  all  other  toys  not  com- 
posed of  rubber,  china,  porcelain,  parian, 
bisque,  earthen  or  stone  ware  and  not  special- 
ly provided  for  in  this  act,"  rather  than  un- 
der a  provision  relating  to  ''compounds  of 
pyroxylin  whether  known  as  celluloid  or  by 
any  other  name."  United  States  y.  Schwarz, 
140  Fed.  302,  304. 

The  provision  for  "toys"  in  Tariff  Act 
July  24, 1897,  c.  11.  §  1,  Schedule  N,  par.  418, 
30  Stat  191,  held  not  to  Include  fragile,  flimsy 
articles  of  tinsel,  in  the  shape  of  rings,  stars, 
etc.,  which,  while  they  may  amuse  or  en- 
tertain children  when  hung  on  a  Christmas 
tree,  are  not  suitable  to  be  played  with,  and, 
besides  being  used  as  Christmas  tree  orna- 
ments, are  employed  in  shop  decorations. 
Thanhauser  v.  United  States,  159  Fed.  228, 
232. 

The  provision  in  Tariff  Act  July  24, 1897, 
c.  11,  §  1.  Schedule  N,  par.  427,  30  Stat  191, 
for  "fans  of  all  kinds,"  was,  notwithstand- 
ing its  broad  language,  not  intended  to  iu- 
clude  everything  which  might  be  called  a  fan, 
and  to  an  exceedingly  limited  extent  used  as 
a  fan;  and  so-called  cigar  fans  and  flrecrack^ 
er  fans,  consisting  of  small  folding  fans  clos- 
ing into  cases  representing  cigars,  etc.,  are 
not  dutiable  under  said  provision,  but  under 
paragraph  418,  30  Stat.  191,  as  "toys."  Mori- 
mura Bros.  y.  United  States,  175  Fed.  887, 
889. 

TOT  PISTOL 

As  pistol,  see  PistoL 

TR 

The  abbreviation  "Tr.,*'  in  a  description 
of  property  in  an  assessment  as  being  **in  Loa 
Angeles  county  in  Pellissier  Tr.,"  stood  for 
"tract."  Baird  v.  Monroe,  89  Paa  862,  866, 
160  Oal.  560. 

TRACHOMA 

**Trachoma"  is  a  dangerous,  contagioua 
disease^  United  States  y.  Williama,  182  Fed. 
894,895. 

TRACK 

See  Double  Track;  Main  Track;  Occu- 
pied by  its  Tracks;  Outside  of  Tracks ; 
Public  Track;  Bailroad  Track;  Road- 
bed and  Track;  Side  Track;  Skeleton 
Track;  Storage  Tracks;  Street  Rail- 
road Track;  Team  Track. 

As  railroad,  see  Railroad — Railway. 

Remove  tracks,  see  Remove — ^RemovaL 

TRACK  DELIVERY 

Code  1907,  §  5604,  providing  that  rail- 
road companies  shall  deliver  freight  at  their 
depots  or  warehouses*  or,  in  case  of  "track 
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delivery/'  shall  place  loaded  cars  at  an  ac- 
cessible place  for  unloading  within  24  hours 
after  arrival,  by  the  words  "track  delivery," 
means  tracks  maintained  by  the  railroad 
companies  at  an  accessible  place  for  unload- 
ing, for  the  purpose  of  delivering  freight  in 
car  load  lots.  Greek-American  Produce  Co. 
V.  Illinois  Gent.  B.  Co.,  58  South.  994,  995, 
4  Ala.  App.  377. 

TRACKMAN 

In  an  action  against  a  railroad  for  in- 
juries to  a  passenger  in  a  wreck,  where  the 
only  issue  presented  was  the  unsafe  condi- 
tion of  the  track,  owing  to  a  failure  to  prop- 
erly spike  and  tamp  the  ties  and  lill  in  be- 
tween them  where  old  ties  had  been  replaced 
by  new  ones,  aud  defendant  sought  to  show 
that  skillful  trackmen  had  cared  for  the 
track  in  a  careful  manner  the  day  before  the 
wreck,  the  court  charged  that  defendant  was 
bound  to  exercise  **that  very  high  degree  of 
care  which  a  very  highly  skillful,  experienc- 
ed, and  very  careful  person  would  exercise 
under  similar  circumstances  In  the  conduct 
of  the  business.**  A  special  charge  was  also 
given  that  the  care  required  was  such  as  a 
very  highly  experienced  and  skillful,  and 
very  highly  prudent,  railroad  trackman 
would  have  exercised  under  the  circumstanc- 
es. Held,  that  the  special  charge  did  not 
limit  the  degree  of  care  required  by  the  main 
charge,  since  "trackmen"  were  the  only  men 
working  on  the  tracks  "under  similar  cir- 
cumstances," and  the  term  Included  the  road- 
master  and  section  foreman  as  well  as  the 
common  section  hand.  Norton  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.  (Tex.)  108  S.  W.  1044, 
1046. 

TRACKS  AKB  RUKNIHO  PARTS 

In  an  injury  action  against  a  carrier  by 
a  passenger,  an  allegation  that  defendant  so 
carelessly  repaired  and  maintained  the  tracks 
and  the  running  parts  of  the  passenger  car, 
and  so  carelessly  allowed  them  to  become  an< 
safe,  and  defective,  etc.,  is  too  general  in  re- 
spect to  how  the  tracks  and  running  parts  of 
the  car  were  unsafe ;  the  phrase  "the  tracks 
and  running  parts"  not  being  restricted  in 
meaning  to  wheels  and  axles,  but  being  broad 
enough  to  embrace  as  much  as  the  phrase 
"defective  brakes  and  other  'appliances." 
Braunstein  v.  People's  By.  Co.  (DeL)  77  AtL 
738,  740,  1  Boyce,  310. 

TRACT 

See  Lots,  Blocks,  Tracts,  and  Parcels  of 

Land. 
See,  also,  Tr. 
See,  also,  Parcel. 

"A  'tract'  is  defined  as  a  lot,  piece,  or 
parcel  of  land  of  greater  or  less  size,  the 
term  not  importing  in  itself  any  precise  di- 
mensions.' •  ♦  ♦  Under  the  word  *tract' 
in  Anderson's  Law  Dictionary  it  is  said: 
'Does  not  imply  anything  as  to  the  slae  of' 


the  tract  of  land.' "  The  failure  to  enter  for 
taxation  a  lot  lying  in  an  unincorporated 
village  in  a  separate  table  under  the  head  of 
"Town  Lots,"  and  the  listing  of  such  lot  in 
the  land  book  under  "Tracts  of  Land,"  do 
not  vitiate  the  assessment.  Fleming  v.  Char- 
nock,  66  S.  £.  8,  9,  66  W.  Va.  55,  18  Ann.  Cas. 
711  (quoting  and  adopting  definition  in  Blacky 
Law  Diet  and  And.  Law  Diet.). 

"The  terms  *tract  or  lot'  and  'piece  or 
I)arcel  of  real  property,'  or  *piece  or  parcel  of 
land,'  means  any  contiguous  quantity  of  laud 
in  the  possession  of,  owned  by,  or  recorded  as 
the  property  of  the  same  claimant,  person  or 
company."  In  this  connection  the  word  "con- 
tiguous" means  land  which  touches  on  the 
sides.  Hence  two  quarters  of  the  same  sec- 
tion which  only  touch  at  the  corner  do  not 
constitute,  for  the  purpose  of  taxation,  one 
tract  or  parcel  of  land.  Griffin  v.  Denison 
Land  Co.,  119  N.  W.  1041,  1043,  18  N.  D. 
246  (quoting  from  Bev.  Codes,  1905,  i  1480 
[Bev.  Codes  1899,  §  1176]). 

The  usual  signification  of  the  word 
"tract,"  as  applied  to  land,  is  contiguity  of 
the  parcels  of  property.  Const.  §  111,  pro- 
vides that  all  lauds  comprising  a  single  tract, 
sold  in  pursuance  of  decree  of  court  or  on 
execution,  shall  be  first  offered  in  subdivi- 
sions not  exceeding  160  acres,  and  then  of- 
fered as  an  entirety,  and  the  price  bid  for 
the  latter  shall  control  only  when  it  shall 
exceed  the  aggregate  of  the  bids  for  the  land 
in  subdivisions.  Code  1892,  §  2443,  provides 
that  all  lands  comprising  a  single  tract  and 
wholly  described  by  the  subdivisions  of  the 
governmental  surveys,  sold  under  mortgages 
and  trust  deeds,  shall  be  sold  as  provided 
in  Const  §  111.  Land  sold  under  a  trust 
deed  had  been  held  for  many  years  as  a 
home  place,  all  as  part  of  one  plantation, 
though  80  acres  of  it  was  about  half  a  mile 
from  the  balance,  but  connected  with  it  by  a 
public  road.  Held,  that  the  lands  as  a  whole 
comprised  only  a  single  tract,  and  should 
have  been  sold  as  if  they  lay  contiguously. 
Provine  v.  Thornton,  46  South.  950,  951,  92 
Miss.  395. 

Laws  1890,  p.  376,  c.  132,  S  32,  provides 
that  the  assessor  shall  actually  view  when 
practicable  and  determine  the  true  and  full 
value  of  each  lot  of  real  property  listed  for 
taxation  and  shall  enter  the  value  thereof  in 
one  column,  etc.,  and  the  statutes  further 
provide  that  the  term  "tract"  or  "lot"  and 
"piece,"  or  "parcel  of  real  property,"  and 
"piece"  or  "parcel  of  land,"  whenever  used  in 
the  act  relating  to  revenue  and  taxation, 
shall  be  held  to  mean  any  contiguous  quan- 
tity of  land  in  the  possession,  owned  by,  or 
recorded  as  the  property  of,  the  same  claim- 
ant, person,  or  company.  Held,  that  under 
the  statutes  smaller  tracts  or  subdivisions 
composing  a  larger  tract  could  not  be  asses- 
sed as  one  tract,  where  the  land  was  owned 
by  different  persons  under  recorded  titles  or 
in  Joint  ownership,  and  assessments  in  one 
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tract  of  different  ownerships  or  estates  in 
different  tracts  seem  to  be  inhibited,  where 
the  different  titles  are  of  record.  State  Fi- 
nance Co.  V.  Myers.  112  N.  W.  76^  78,  16  N. 
D.  193. 

TRACTION  OR  ROAD  ENGINE 

As  antomobile,  see  Automobile. 
As  vehicle,  see  Vehicle. 

Burns'  Ann.  St.  1901,  §  2044,  providing  that 
any  person  using  a  "traction  or  road  engine" 
on  a  public  street  In  an  incorporated  town 
or  city  shall  send  a  person  in  advance  .not 
less  than  50  yards  to  warn  approaching 
teams,  does  not  apply  to  a  "steam  roller" 
used  in  making  or  repairing  city  streets. 
City  of  New  Albany  v.  SUer,  72  N.  B.  27S, 
277,  34  Ind.  App.  615. 

TRADE 

See  Building  for  Trade  or  Manufacture; 
Combination  in  Restraint  of  Trade; 
Common  Tools  of  Trade;  Hardware 
Trade;  Place  of  Trade;  Purposes  of 
Trade;  Stock  in  Trade;  Tools— Tools 
of  Trade." 

Any  trade,  manufacture,  or  business,  see 
Any. 

Employed  in  trade,  see  Employed. 

Kind  of  trade,  see  Kind. 

The  words  "trade  or  manufacture**  are 
not  technical  words,  but  have  common,  ordi- 
nary meanings.  Sharpe.v.  Hasey,  114  N.  W. 
1118,  1119,  134  Wis.  618.' 

A  **trade"  is  synonymous  with  an  "ex- 
change," which  sigulties  a  transfer  of  one 
or  more  pieces  of  property  for  other  prop- 
erty. Colgan  V.  Farmers'  &  Mechanics'  Bank, 
114  Pac.  460,  464,  59  Or.  469  (citing  3  Words 
and  Phrases,  p.  2546). 

To  say  that  a  match  manufacturing 
company  receives  letters  from  "the  trade" 
means  that  it  receives  letters  from  deal* 
ers  in  matches.  Mulholland  v.  Washington 
Match  Co.,  77  Pac.  497,  498,  85  Wash.  316. 

A  two-family  house  is  not  in  violation  of 
a  covenant  against  the  erection  of  any  build- 
ing to  be  used  or  occupied  *for  any  trade, 
manufacture,  etc.,  or  in  any  objectionable 
manner  whatever."  McDonald  v.  Spang,  105 
N.  Y.  Supp.  617,  620,  55  Misc.  Rep.  332. 

A  contract  for  the  sale  of  asphalt  and 
cement,  requiring  the  seller  to  furnish  to 
the  buyer  the  materials  designated  for  the 
latter's  exclusive  use  in  his  own  "trade,"  did 
not  permit  the  buyer  to  make  contracts  with 
third  parties  and  require  the  seller  to  illl 
them.  Trinidad  Asphalt  Mfg.  Co.  v.  Trinidad 
Asphalt  Refining  Co.,  119  Fed.  134,  137,  55 
C.  O.  A.  566. 

Where  defendant,  holding  a  horse  under 
a  conditional  sale  from  S.,  by  which  title  was 
reserved  in  S.  until  payment  of  the  purchase 
money  and  note,  made  an  agreement  with 


S.,  cm  maturity  of  the  note,  when  part  only 
of  it  had  been  paid,  that  S.  should  sell  to 
him  a  mule,  and  in  payment  therefor  defend- 
ant should  turn  back  the  horse  to  S.  and 
pay  him  an  additional  sum,  and  this  was 
done,  defendant  under  his  contract  of  pur- 
chase of  the  horse,  having  an  Interest  in  it 
which  he  could  sell,  and  25.,  on  default  of 
payment  for  it,  having  a  right  to  affirm  the 
sale  and  waive  reservation  of  title,  which  he 
in  effect  did,  it  was  held  that  this  amounted 
to  a  "trade"  of  the  horse,  within  a  contract 
by  which  services  furnished  by  plaintiff  were 
to  be  paid  for  on  the  trading  of  the  horse  by 
defendant.  Snyder  v.  Slatton,  123  8.  W.  649, 
650,  92  Ark.  530. 

The  owning,  controlling,  and  leasing  of 
theaters,  and  the  producing  of  plays  and  en- 
tertainments, and  the  booking  of  contracts 
for  the  production  of  plays,  is  not  "trade  or 
commerce,"  within  Pen.  Code,  i  168,  subds. 
5,  6,  prohibiting  a  conspiracy  to  commit  any 
act  injurious  to  "trade  or  commerce."  Peo- 
ple V.  Klaw,  106  N.  Y.  Supp.  341,  350,  55 
Misc.  Rep.  72  (citing  Webst.  Diet;  Stand. 
Diet;  2  Bouv.  Law  Diet  1127;  Jac.  Law 
Diet ;  United  States  v.  Cassidy,  67  Fed.  698 : 
United  States  v.  Coal  Dealers'  Ass'n,  85  Fed. 
252;  Gibbons  v.  Ogden,  22  U.  S.  [9  Wheat  J 
1,  6  L.  Ed.  23 ;  Henderson  v.  New  York,  02 
U.  S.  259,  23  L.  Ed.  543;  Welton  v.  Missouri, 
91  U.  S.  275,  23  L.  Ed.  347 ;  Hannibal  &  St. 
J.  R.  Co.  V.  Husen,  95  U.  S.  465,  24  L.  Ed. 
527). 

The  word  "trade"  in  its  broadest  signif- 
icance includes,  not  only  the  business  of  ex- 
changing commodities  by  barter,  but  the 
business  of  buying  and  selling  for  money  or 
commerce  and,  traffic  generally.  A  corpora- 
tion chartered  for  the  purpose  of  erecting 
a  dam  and  the  cutting,  storing,  and  selling  of 
ice,  is  a  "trading  corporation"  within  the 
statute  autborlzing  trading  corporations  to 
wind  up  their  affairs  after  the  expiration  of 
their  charter.  Pocono  Spring  Water  Ice  Co. 
V.  American  Ice  Co.,  64  Atl.  398,  400,  214  Pa. 
640  (quoting  and  adopting  definition  in  May 
V.  Sloan,  101  U.  S.  231,  25  L.  Ed.  797). 

Rev.  St.  {  2078,  provides  that  no  person 
employed  in  Indian  affairs  shall  have  any  in- 
terest or  concern  in  any  trade  with  the  In- 
dians, except  for  and  on  account  of  the  Unit- 
ed States,  and  any  person  offending  shall  be 
liable  to  a  penalty  of  $5,000  and  shall  be  re- 
moved from  oflice.  Indian  Appropriation  Act 
July  4,  1884,  c.  180,  23  Stat.  94,  declares  that 
where  Indians  are  in  possession  or  control  of 
cattle  or  their  increase,  which  have  been  pur- 
chased by  the  government,  such  cattle  shall 
not  be  sold  to  any  person  not  a  member  of 
the  tribe  to  which  the  owners  of  the  cattle  be- 
long, or  to  any  citizen  of  the  United  States 
whether  intermarried  with  the  Indians  or 
not,  except  with  the  consent  in  writing  of  the 
agent  of  the  tribe  to  which  the  owner  or  pos- 
sessor of  the  cattle  belongs.  Held,  that  the 
word  "trade"  was  used  in  section  2078  in  its 
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ordinary  sense,  to  mean  the  act  or  business 
of  exchanging  commodities  either  by  barter 
or  by  baying  and  selling  for  money;  com- 
merce; traflac;  barter;  and  hence  such  sec- 
tion prohibited  a  female  industrial  school 
teacher,  while  employed  by  the  goyemment, 
from  purchasing  from  Indians  cattle  famish- 
ed by  the  United  States  and  issued  to  them. 
United  States  r.  Douglas,  100  Fed.  482,  484, 
111  C.  G.  A.  314,  36  U  R.  A.  (N.  8.)  1076. 

As  aay  bnaiaess  for  profit 

The  charter  of  the  town  of  Lenoir  (Priy. 
Laws  1909,  c.  37,  i  1)  provides  that,  in  addi- 
tion to  the  powers  hereinbefore  specially  con« 
ferred,  the  town  shall  have  all  the  power  in- 
cident to  corporations  of  like  character  under 
the  general  laws  of  the  state.  Revisal  1905, 
i  2924,  confers  on  cities  and  towns  the  power 
of  annually  levying  the  tax  on  all  trades, 
professions,  eta,  carried  on  within  the  city. 
Held,  that  the  town  was  empowered  to  im- 
pose a  license  tax  of  $5  on  every  soda  foun- 
tain maintained  in  the  town ;  the  business  of 
keeping  a  soda  fountain  being  a  "trade"  as 
that  term  is  used  in  the  act,  which  means 
any  employment  or  business  embarked  in  for 
gain  or  profit  Lenoir  Drug  Co.  v.  Town  of 
Lenoir,  76  S.  E.  480,  481,  160  N.  0.  R7L 


As  bvyins  and  toaUinc 

"Trade"  is  the  business  of  exchanging 
commodities  by  buying  and  selling  for  money. 
Interstate  trade  is  the  business  of  buying, 
selling,  and  exchanging  commodities  between 
the  states,  and  parties  may  be  so  engaged, 
even  though  they  act  through  the  agency  of 
carriers.  United  States  v.  American  Tobacco 
Co.,  164  Fed.  700,  708. 

••Trade,"  within  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  541,  i  4b,  30  Stat  547),  is  the 
buying  and  selling  of  merchandise  or  any 
class  of  goods,  deriving  a  profit  therefrom. 
In  re  Hudson  River  Electric  Power  Co.,  173 
Fed.  934,  947. 

To  ''trade^  la  to  oigage  in  the  purchase 
or  Bale  of  goods,  wares,  and  merchandise*  and 
a  firm  engaging  in  the  business  of  buying 
standing  lumber  in  large  quantities,  and  cut* 
ting  and  sawing  the  same,  and  selling  the 
lumber,  la  engaged  in  a  trading  business, 
within  Gen.  St  1902,  §  2342,  providing  for 
the  assessment  for  taxation  of  the  property 
of  any  trading  business.  Jackson  v.  Town  of 
Union,  73  AU.  773,  774,  82  Conn.  266  (citing 
Cent.  Diet). 

Ezoliaiise  (lyiioiftyiBoiia 

See  Exchange. 

Am  ocovpatlim  or  profeadoa 

The  word  ••trade*'  embracea  within  its 
meaning  commercial  trafllc,  and  it  also  has  a 
restricted  significance,  which  applies  to  me- 
chanical pursuits ;  but  in  its  broad  and  gen- 
eral sense  it  covers  and  embraces  all  occapa- 
tlons  and  business,  with  the  possible  excep- 
tion of  the  learned  professions  and  those  that  1 


pertain  to  liberal  arts  and  the  pursuit  of  ag- 
riculture. Geise  V.  Pennsylvania  Fire  Ins, 
Co.  (Tex.)  107  S.  W.  656. 

8al«  distiiisaislied 

A  sale,  in  the  ordinary  sense  of  the  word, 
is  a  transfer  of  property  for  a  fixed  price  in 
money  or  its  equivalent;  but  if  the  purchase 
price  is  paid  by  the  transfer  of  other  prop- 
erty, the  transaction  is  more  properly  denom- 
inated an  exchange  or  "trade."  Where,  to 
acquire  means  of  irrigating  for  lands  so  as  to 
make  them  salable,  they  were  transferred  to 
a  land  and  irrigation  company,  the  owners 
taking  stock  and  bonds  therefor,  the  transac- 
tion was  a  consolidation  of  interests,  and  not 
a  sale  of  the  lands,  within  a  contract  en- 
titling plaintUf  to  commissions  for  services  in 
effecting  sales  of  the  lands ;  and  though  plain- 
tiff could  not  recover  under  a  coi^tract  en- 
titling him  to  commissions  for  effecting  sales 
of  lands,  where  they  were  conveyed  to  a  cor- 
poration, the  owners  taking  stock  and  bonds 
therefor,  he  could  recover  the  reasonable 
value  of  his  services  in  bringing  about  the 
transaction.  Close  v.  Browne,  82  N.  E.  629, 
082,  230  IlL  228, 13  L.  R.  A.  (N.  B.)  63. 

TRADE  AVD  BUSINESS 

The  words  "trade  and  business**  in  Laws 
1897,  c.  79,  by  the  provisions  of  which  c(»nbi- 
nations  to  prevent  competiticm  in  insurance, 
or  to  settle  the  price  thereof,  are  declared  to 
be  a  trust  and  an  unlawful  conspiracy  against 
trade  and  business,  are  intended  as  a  generic 
term  embracing  all  the  transactions  and  prac- 
tices mentioned  in  the  act;  and  the  term 
•trust**  is  properly  made  to  include  combina- 
tions or  contracts  in  restraint  of  competition 
in  Insurance.  State  v.  American  Surety  Co., 
186  N.  W.  866,  366,  91  Neb.  22,  Ann.  Cbb. 
1913B,  978. 

TRABE  DISCOUHT 

A  'trade  discount'*  is  a  percentage  de- 
duction from  the  regular  list  or  catalogue 
price  of  goods.  Smith  Table  Co.  ▼•  Madsea, 
84  Pac.  886,  30  Utah,  297. 

TRABE  FIXTURES 

As  Fixtures,  see  Fixtures. 

'•Trade  fixturesf'  are  articles  erected  or 
annexed  to  the  realty  by  the  tenant  for  the 
purpose  of  carrying  on  a  trade,  and  are  re- 
movable by  him  during  his  term,  provided  the 
removal  does  not  affect  the  essential  charac- 
teristics of  the  article  removed  or  reduce  it 
to  mass  of  crude  materials.  Field  t.  Morrisi, 
129  S.  W.  643,  646,  96  Ark.  268. 

'•Trade  fixtures**  are  personal  property 
placed  upon  or  annexed  to  the  realty  by  a 
tenant  for  the  purpose  of  carrying  on  a  trade 
or  business  during  the  term  of  the  lease,  and 
he  has  a  right  to  remove  them  before  the  ex- 
piration of  the  lease,  providing  it  can  be  done 
without  destruction  and  will  not  materially 
injure  the  premises.    Cohen  v.  Wittemann^ 
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81  N.  Y.  Sapp.  4a^  497,  100  App.  Div.  338 
(dtlng  Ombony  t.  Jones,  19  N.  Y.  234 ;  Talbot 
r.  Wbipple,  96  ^Maas.  [14  AUeu]  177). 

The  term  '*trade  flztnres*'  includes  snch 
things  as  coal  tipples,  mine  tracks,  incline 
planes,  and  other  appliances  or  machines 
that  are  fixed  to  the  realty,  which  must  be 
charged  to  the  lessee  on  the  land  books  for 
purposes  of  taxation.  State  ex  rel.  Dillon  t* 
Bare,  06  S.  B.  390,  393,  60  W.  Ya.  483. 

A  dummy  elevator  and  sludge  table, 
which  could  be  removed  from  a  mining  plant 
without  injury  to  the  real  estate,  were  ''trade 
fixtures.'*  WeekS'Betts  Hardware  Co.  ▼. 
Roosevelt  Lead  A  Zinc  Co.,  184  S.  W.  85,  87, 
163  Mo.  App.  387. 

Fences,  windmills,  lightning  rods,  and 
guttering  around  the  house  are  not  such 
"trade  flxtuies"  within  Gomp.  Laws  1909,  | 
7368,  as  may  be  removed  by  a  tenant  who  has 
erected  them,  unless  there  is  some  agreement 
to  that  effect.  Kilgore  v.  Lyle,  120  i^aa  626» 
627,  80  OkL  596. 

Heavy  plate  glass  windows  and  marble 
Installed  by  a  tenant  as  the  front  of  a  store 
building  cannot  be  regarded  as  "trade  fix- 
tures" which  he  was  entitled  to  remove, 
where  removal  exposed  the  interior  of  the 
building,  though  it  was  accomplished  without 
wrenching  nails,  breaking  beams,  or  weaken- 
ing the  building.  Alden  t.  Mayfleld,  127  Pac. 
44,  45,  163  Cal.  793,  41  L.  R.  A.  (N.  S.)  1022, 
Ann.  Gas.  1914A,  268. 

In  the  absence  of  agreement,  a  lessee 
may  remove  his  trade  fixtures  while  the  lease 
is  in  force,  and  such  fixtures  include  not  only 
machinery,  but  buildings  erected  for  trade 
purposes.  Under  a  lease  for  a  long  term  of 
years  for  manufacturing  purposes,  a  building 
erected  for  a  plant  is  a  removable  "trade  fix- 
tiire,"  regardless  of  its  sise  or  the  materials 
of  which  it  is  made.  In  re  Montello  Brick 
Works,  163  Fed.  624,  632 ;  Montello  Brick  Co. 
▼.  Trexler,  167  Fed.  482,  93  C.  C.  A.  118. 

"Trade  fixtures*'  is  a  term  usually  used 
to  describe  property  which  a  tenant  has  plac- 
ed on  rented  real  estate  to  advance  the  busi- 
ness for  which  the  realty  is  leased,  and  may, 
as  against  the  lessor  and  those  claiming  un- 
der him,  he  removed  at  the  end  of  the  ten- 
ant's term.  Trade  fixtures  substituted  for  es- 
sential parts  of  the  leased  premises,  and  not 
additions  thereto,  are  not  removable  and  are 
presumed  to  be  permanent  additions.  John  P. 
Squire  &  Co.  v.  City  of  Portland,  76  Atl.  679, 
681,  106  Me.  234,  30  U  R.  A.  (N.  S.)  576,  20 
Ann.  Cas.  603  (quoting  8  Words  and  Phrases, 
p.  7042). 

As  between  landlord  and  tenant,  articles 
altixed  by  the  tenant  to  the  premises  for  the 
purpose  of  carrying  on  the  business  for  which 
the  premises  were  leased  are  denominated 
*trade  fixtures,"  and  are  removable  by  the 
tenant.    Machinery,  which  a  lessee  of  mining 


premises  placed  thereon  for  the  operation  of 
the  mine,  though  firmly  attached  to  the  real- 
ty, is  a  trade  fixture,  which  he  is  entitled  to 
remove  within  a  reasonable  time  after  the 
forfeiture  of  the  lease;  UpdegrafC  t.  Lesem, 
62  Paa  342,  345, 15  Colo.  App.  297. 


<«r 


'Trade  fixtures"  are  property  placed  by 
a  tenant  on  rented  realty  to  advance  the 
business  for  which  tlie  realty  was  leased, 
and  which  may,  as  against  tJtie  lessor  and 
those  claiming  under  him,  be  removed  at  the 
end  of  the  lessee's  term.  A  bar,  bade  bar, 
mirrora,  a  hand  and  foot  rail,  screens,  sum- 
mer doors,  an  ice  box,  radiators,  partition 
doors,  chandeliers,  and  chairs,  placed  by  a 
tenant  in  a  building  leased  to  him  for  saloon 
purposes,  were  ''trade  fixtures,"  which  the 
tenant  was  entitled  to  remove ;  it  not  appear- 
ing that  any  of  the  articles  were  so  affixed 
to  the  realty  that  they  could  not  be  readily 
removed.  Webber  v.  Franklin  Brewing  Co., 
108  N.  Y.  Supp.  251,  252,  123  App.  Div.  465. 

When  a  bank,  in  possession  of  a  build- 
ing as  a  tenant,  constructed  at  its  own  ex- 
pense a  brick  vault,  on  which  was  placed  a 
steel  safe  which  was  necessary  in  the  con- 
duct of  Its  business,  and  the  safe  could  be 
removed,  and  the  pieces  reassembled  and 
used  again  for  the  same  purpose,  without 
Injury  to  the  safe  or  to  the  freehold,  it  was 
held  that  the  safe  was  a  "trade  fixture," 
within  Oir.  Code,  i  1019,  authorisEing  a  ten- 
ant to  remove  a  trade  fixture,  and  the  bank, 
before  the  termination  of  the  tenancy,  could 
remove  it  Woods  v.  Bank  of  Haywards,  106 
Pac.  780,  781,  10  Gal.  App.  98. 

In  New  Tork  the  rule  is  that  if  the  ar- 
ticle be  attached  for  temporary  use,  with 
the  intention  of  removing  it  and  in  such  a 
manner  that  its  removal  can  be  effected 
without  substantial  injury  to  the  freehold, 
it  will  be  regarded  as  a  chattel  and  may  be 
removed  by  the  tenant;  but  If  annexation 
be  permanent  in  character,  or  the  article  be 
specially  adapted  for  use  in  the  place  where 
it  is  annexed,  It  becomes  a  fixture  and  can- 
not be  removed.  Articles  annexed  to  the 
realty  for  the  purpose  of  carrying  on  a  trade 
are  known  as  "trade  fixtures,"  and  are  re- 
movable by  the  tenant  during  his  term,  if  the 
removal  will  not  materially  injure  the  prem- 
ises. Where  certain  rented  property  was 
used  as  a  factory,  boilers,  engines,  shafting, 
hangers,  pulleys,  etc.,  placed  on  the  premises 
by  the  tenant  for  use  in  its  business,  and  re- 
movable without  material  injury  to  the 
building,  were  "trade  fixtures,"  which  the 
tenant  was  entitled  to  remove  on  termination 
of  the  lease.  Bergh  v.  Herring-Hall-Marvin 
Safe  Co.,  136  Fed.  368,  370,  69  C.  C.  A.  212, 
70  U  R.  A.  756  (citing  N.  Y.  life  Ins.  Co.  v. 
AUison,  107  Fed.  179,  46  O.  C.  A.  229;  Uv- 
liigston  V.  Sulzer  [N.  Y.]  19  Hun,  375 ;  Smith 
V.  Whitney.  18  N.  B.  229,  147  Mass.  479; 
Holbrook  V.  Chamberlin,  116  Mass.  155,  17 
Am.  Rep.  146;  Globe  Marble  Mills  Co.  v. 


TRADE-MARK 


958 


TRADE-MARK 


Quinn,  76  N.  Y.  23,  32  Am.  Rep.  259 ;  Cook  v. 
Champlain  Trans.  Co.  [N.  Y.]  1  Denio,  91). 


Infringement  of,  see  Infringement 

A  "trade-mark"  is  a  form,  symbol,  or 
name  appropriated  by  one  who  produces  or 
deals  in  a  particular  thing  or  conducts  a  par- 
ticular business  to  designate  the  origin  or 
ownership  thereof.  Italian  Swiss  Colony  v. 
Italian  Vineyard  Co.,  110  Pac.  913,  914,  158 
Cal.  252,  32  L.  R.  A.  (N.  S.)  439. 

A  "trade-mark"  is  an  arbitrary  distinc- 
tive name,  symbol,  or  device  to  indicate  the 
origin  of  the  product  to  which  it  is  attached, 
and,  when  adopted,  becomes  the  exclusive 
property  of  its  proprietor.  Sartor  v.  Schad- 
en,  101  N.  W.  511,  513,  125  Iowa,  696. 

A  "trade-mark"  is  a  guaranty  that  the 
goods  to  wliich  it  is  attached  are  made  by 
its  »owner.  American  Tobacco  Co.  ▼.  Po- 
lacsek,  170  Fed.  117,  120. 

A  "trade-mark"  or  "trade-name"  is  some 
symbol  by  which  one  man's  manufacture  is 
differentiated  from  another's,  and  all  that  is 
needed  for  a  valid  trade-name  is  that  it  indi- 
cate the  manufacture  of  the  owner,  whether 
there  are  other  manufacturers  or  not.  R. 
Guastavino  Co.  v.  Comerma,  180  Fed.  920, 
921. 

A  "trade-mark"  is  a  distinctive  name, 
word,  mark,  emblem,  design,  symbol,  or  de- 
vice used  in  lawful  commerce  to  indicate  or 
authenticate  the  source  from  which  has 
come,  or  through  which  has  passed,  the  chat- 
tel on  or  to  which  it  Is  affixed.  Western 
Grocer  Co.  v.  CaffarelU  Bros.  (Tex.)  108  S. 
W.  413,  414. 

A  "trade-mark"  is  a  name,  sign,  or  sym- 
bol which  indicates  or  certifies  that  a  given 
article  or  commodity  is  in  reality  what  it 
claims^  or  purports  to  be^  and,  while  in  a 
qualified  sense  it  is  property  in  the  hands  of 
its  owner,  it  has  no  intrinsic  value,  being 
merely  a  certificate  of  the  truth.  Common- 
wealth V.  Kentucky  Distilleries  &  Warehouse 
*Co.,  116  S.  W.  760,  768,  132  Ky.  521,  21  L. 
R.  A.  (N.  S.)  30,  136  Am.  St.  Rep.  186,  18 
Ann.  Cas.  1156. 

A  "trade-mark"  is  a  distinctive  mark  of 
authenticity  through  which  the  products  of 
particular  manufacturers  or  the  vendible 
commodities  of  particular  merchants  may  be 
distinguished  from  those  of  others;  conse- 
quently, where  a  patent  expires  upon  an  ar- 
ticle, the  name  of  the  patented  article  can- 
not be  registered  as  a  trade^mark,  its  use 
being  free  to  the  public.  Bristol  Co.  v.  Gra- 
ham, 199  Fed.  412,  414,  117  C.  C.  A.  644; 
De  NobiU  V.  Scanda,  198  Fed.  341  (citing 
Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg. 
Co..  31  Sup.  Ct-  4r)6,  220  U.  S.  446,  55  D.  Ed. 
.')36). 

A  valid  "trade-mnrk"  may  consist  of 
some  novel  device,  arbitrary  character^  or 


fancy  word  appUed  without  special  meaning, 
which  by  use  comes  to  serve  the  same  par- 
pose,  and  such  words  and  devices  Indicate 
sufficiently  the  true  source  of  the  article 
without  particular  addition  of  the  name  of 
the  manufacturer  or  dealer.  Avenarius  v. 
Kornely,  121  N.  W.  336.  342,  139  Wis.  247. 

A  "trade-mark"  is  any  sign,  mark,  sym- 
bol, word,  or  words  which  Indicate  the  ori- 
gin or  ownership  of  an  article  as  distinguish- 
ed from  its  quality,  and  which  others  have 
not  the  equal  right  to  employ  for  the  same 
purposes.  In  its  strictest  sens^  it  is  appli- 
cable only  to  a  vendible  article  of  merchan- 
dise to  which  it  is  affixed.  Ball  v.  Broadway 
Bazaar,  87  N.  E.  674,  675,  194  N.  Y.  429. 

"A  *trade-mark'  may  consist  of  a  name, 
or  a  device,  or  a  peculiar  arrangement  of 
words,  lines,  or  figures  in  the  form  of  a 
label,  which  has  been  adopted  and  used  by  a 
person  in  his  business  to  designate  goods  of  a 
particular  kind  manufactured  by  him,  and 
which  no  other  person  has  an  equal  right  to 
use."  As  against  the  commonwealth,  no  per- 
son can  claim  the  right  to  use  the  seal  of 
the  commonwealth  for  advertising  or  com- 
mercial purposes.  Commonwealth  v.  R.  I. 
Sherman  Mfg.  Co.,  75  N.  E.  71,  189  Mass. 
76,  4  Ann.  Cas.  268  (citing  Gilman  v.  Uunne- 
well,  122  Mass.  139,  147). 

A  "trade-mark"  Is  an  arbitrary  distinc- 
tive name,  symbol,  or  device  to  Indicate  or 
authenticate  the  origin  of  the  product  to 
which  it  is  attached.  A  word  may  be  purely 
generic  or  descriptive,  and  so  not  capable  of 
becoming  an  arbitrary  trade-mark.  Thus  a 
proper  or  geographical  name  is  not  the  sub- 
ject of  a  trade-mark.  The  right  to  the  use 
of  an  arbitrary  name  or  device  as  Indicia  of 
origin  is  protected  upon  the  ground  of  a  legal 
right  to  its  use  by  the  person  appropriating 
it  G.  W.  Cole  Co.  V.  American  Oment  & 
OU  Co.,  130  Fed.  703,  705,  65  C.  C.  A.  105, 

A  device  or  symbol,  not  adopted  for  the 
purpose  of  indicating  origin,  manufacture, 
or  ownership,  but  placed  upon  an  article  to 
denote  class,  grade,  style,  or  quality,  can- 
not be  upheld  as  technically  a  "trade^mark.** 
Dennison  Mfg.  Co.  v.  Scharf  Tag,  Label  k 
Box  Co.,  135  Fed.  625,  632,  68  C.  O.  A.  263 
(citing  Lawrence  Mfg.  Co.  v.  Tennessee  Mfie. 
Co.,  11  Sup.  Ct.  396,  400,  34  L.  Ed.  997,  tSS 
U.  S.  537,  547). 

The  primary  purpose  of  a  trade-mark 
is  to  indicate  the  producer  of  the  article  or 
commodity  on  which  it  is  used  and  to  dis- 
tinguish it  from  like  articles  produced  by 
others.  A  representation  of  a  star  cannot 
by  its  own  meaning  Indicate  the  origin  or 
ownership  of  such  an  article  as  lubricating 
oil,  nor,  in  view  of  its  general  use  as  a  sym- 
bol, can  it  be  appropriated  as  a  trade-mark, 
except  in  connection  with  other  devices  or 
words  such  as  to  render  the  whole  cdiaracter- 
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Ic.  Galena-Signal  Oil  Co.  y.  W.  P.  Fuller 
::Jb.,  142  Fed.  1002.  1007. 

The  fanctioii  of  a  "trade-mark"  is  to 
tinguish  the  products  of  a  manufacturer 
the  objects  of  commerce,  or  to  point  out 
tinctively  the  origin  or  ownership  of  the 
ide  to  which  it  Is  affixed;  that  is  to  say» 
must  of  itself  or  by  association  indicate 

origin  or  ownership  of  the  article.  A 
de-mark  or  trade-name  is  of  no  virtue  in 
I  of  itself.  It  becomes  of  value  only 
ough  use,  and  because  by  use  it  is  an  as- 
auce  to  purchasers  of  the  excellence  of 

article  to  which  it  is  affixed  as  manu- 
:ured  by  the  one  whose  name  appears 
the  producer.  Bulte  v.  Igleheart  Bros., 
Fed,  492,  498,  70  O.  C.  A.  76. 

''A  *trade-mark'  designates  an  article  of 
merce,  and  is  affixed  thereto.  It  is 
i  general  or  universal,  accompanying  the 
cle,  while  a  'trade-name*  applies  to '  a 
ness,  and  is  as  a  rule  local.  A  'trade- 
k'  may  be  infringed  anywhere;  but  not 
vlth  a  *trade-name.*  For  instance,  that 
as  a  hotel  called  the  Irving  Hotel  or  the 
Dopolitan  Hotel  in  a  place  does  not  pre- 

others  from  having  hotels  of  the  same 
e  in  other  places;  he  has  an  exclusive 
t  to  the  name  in  his  locality  only, 
igh  simple,  this  illustration  is  of  general 
Ication."  Ball  v.  Broadway  Bazaar,  106 
.  Supp.  249,  250,  121  App.  Div.  546  (cit- 

Paul,  Trade-Marks,  i  177;  Brown, 
le-Marks,  {  91). 

1  union  label  authorized  by  Labor 
,  §§  15,  16,  authorizing  labor  unions  to 
t  a  label,  and  prohibiting  the  wrongful 
:hereof  by  others  is  not  a  "trade-mark" 
in  Penal  Law,  §§  2350,  2354,  defining  a 
!-mark  as  a  mark  used  to  indicate  the 
^r,  owner,  or  seller  of  an  article  of  mer- 
lise,  and  punishing  the  unlawful  afflx- 
o  an  article  of  the  genuine  trade-mark 
other,  and  one  wrongfully  using  a  union 
does  not  thereby  violate  the  sections  of 
enal  law.  People  ▼.  Streep  (Sp.  Sess.) 
r.  Y.  Supp.  172,  174. 

L  "trade-mark"  is  a  distinctive  mark  of 
nticity,  through  which  the  products  of 
^ular  manufacturers  or  the  vendible 
oditles  of  particular  merchants  may  be 
guished  from  those  of  others.  It  may 
it  in  any  symbol,  or  in  any  form  of 
i;  but,  as  its  office  is  to  point  out  dis- 
rely  the  origin  or  ownership  of  the 
38  to  which  it  is  affixed,  no  sign  or 
of  words  can  he  appropriated  as  a  valid 
mar]^  which,  from  the  nature  of  the 
onveyed  by  its  primary  meaning,  others 
mploy  with  equal  truth  and  with  equal 
for  the  same  purpose.  The  word  **Rub- 
is  not  a  subject  of  exclusive  appro* 
>zi  as  a  trade-mark  for  a  flexible  wa* 
of  roofing,  since,  though  the  roofing 
Qs  no  rubber,  the  word  is  descriptive, 
ot   indicative  of  origin  or  ownership. 


Standard  Paint  Oo.  v.  Trinidad  Asphalt  Mfg. 
Co.,  31  Sup.  Gt  456,  457,  220  U.  S.  446,  55  L. 
Ed.  536  (quoting  and  adopting  definition  in 
Elgin  Nat  Watch  Co.  v.  Illinois  Watch  Case 
Ca,  21  Sup.  Ct  270,  179  U.  S.  665,  45  L.  Ed. 
365). 

The  term  "trade-mark"  means  a  dis- 
tinctive mark  of  authenticity,  through  which 
the  products  of  particular  manufacturers  or 
the  vendible  commodities  of  particular  mer- 
chants may  be  distinguished  from  those  of 
others.  As  its  office  is  to  point  out  distinc- 
tively the  origin  or  ownersliip  of  the  articles 
to  which  it  is  affixed,  no  sign  or  form  of 
words  can  be  appropriated  as  a  valid  trade- 
mark, which,  from  the  fact  conveyed 
by  its  primary  meaning,  others  may  em- 
ploy with  equal  truth  and  with  equal  right 
for  the  same  purpose.  It  follows,  that  the 
word  '*Davids"  alone  is  not  the  subject  of  a 
valid  trade-mark.  Thaddeus  Davids  Co.  v. 
Davids,  165  Fed.  792,  795  (quoting  and  adopt- 
ing definition  in  Elgin  Nat.  Watch  Co.  v.  Illi- 
nois Watch  Case  Co.,  179  U.  S.  665,  672,  677, 
21  Sup.  Ct  270,  45  L.  Ed.  365). 

"A  'trade-mark'  Is  an  arbitrary,  dis- 
tinctive name,  symbol,  or  device  to  indicate 
or  authenticate  the  origin  of  the  product  to 
which  it  is  attached.  An  infringement  of 
such  trade-mark  consists  in  the  use  of  the 
genuine  upon  substituted  goods,  or  of  an 
exact  copy  and  reproduction  of  the  genuine, 
or  in  the  use  of  an  imitation  in  which  the 
difference  is  colorable  only,  and  the  resem- 
blance avaUs  to  mislead,  so  that  the  goods 
to  whidi  the  spurious  trade-mark  is  affixed 
are  Ukely  to  be  mistaken  for  the  genuine 
product.  Unfair  competition  is  distinguish- 
able from  the  infringement  of  a  trade-mark 
in  this:  That  it  does  not  involve  the  exclu- 
sive right  of  another  to  the  use  of  the  name» 
symbol,  or  device."  American  Brewing  Co. 
V.  Bienville  Brewery,  153  Fed.  615,  616. 

What  makes  a  mark  affixed  by  a  seller 
to  goods  produced  or  selected  by  him,  a  tech- 
nical "trade-mark"  (L  e.,  one  whose  exclu- 
sive use  by  him,  in  marking  goods  of  the 
same  like  character,  will  be  protected)  is 
timt,  when  it  is  affixed  to  goods  of  that  char- 
acter, it  amounts  to  a  representation  that 
they  are  the  goods  of  the  person  who  has 
adopted  it  as  his  "trade-mark."  The  office 
of  a  trade-mark  is  to  point  out  distinctly,  the 
origin  or  ownership' of  the  article  to  which  it 
is  affixed,  or,  in  other  words,  to  give  notice 
who  is  the  producer.  Bissell  Chilled  Plow 
Works  V.  T.  M.  Bissell  Plow  Co.,  121  Fed. 
357,  364,  366  (citing  Canal  Co.  v.  Clark,  80 
U.  S.  [13  Wall.]  311,  20  L.  Ed.  581). 

The  term  ''trade-mark"  has  been  in  use 
from  a  very  early  date,  and,  generally  speak- 
ing, means  a  distinctive  mark  of  authentic- 
ity, through  which  the  commodities  of  par- 
ticular merchants  may  be  distinguished  from 
those  of  others.  It  may  consist  in  any  sym- 
bol, or  in  any  form  of  words;   but,  as  its 
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office  Is  to  point  out  distinctively  the  origin  or 
ownership  of  the  articles  to  which  it  i^  affix- 
ed, it  follows  that  no  sign  or  form  of  words 
can  be  appropriated  as  a  valid  trade-mark 
which,  from  the  nature  of  the  fact  conveyed 
by  its  primary  meaning,  others  may  employ 
with  equal  truth  and  with  equal  right  for 
the  same  purpose.  W.  R.  Lynn  Shoe  Co.  v. 
Auburn-Lynn  Shoe  Co.,  62  AtL  499,  503,  100 
Me.  461,  4  L.  R.  A.  (N.  S.)  960  (quoting  and 
adopting  definition  in  Elgin  Nat  Watch  Co.  v. 
Illinois  Watch  Case  Co.,  21  Sup.  Ct  270, 
179  U.  S.  665,  45  L.  Ed.  365) 

Kame  of  periodical 

The  name  of  a  newspaper  is  in  the  na- 
ture of  a  ''trade-mark,"  and  passes  by  as- 
signment with  the  business  in  which  it  is 
used;  but,  apart  from  the  business,  it  con- 
fers no  right  of  ownership,  and  so,  in  a  con- 
troversy to  determine  the  ownership  of  a 
newspaper  plant  according  to  the  provisions 
of  a  will,  plaintiffs  can  have  no  right  in  the 
name  of  the  paper  as  an  element  of  value, 
unless  the  material  property  itself  is  held  to 
pass  to  them  under  the  will.  Seabrook  v. 
Grimes,  68  Atl.  883,  886,  107  Md.  410,  16  L. 
R.  A.  (N.  8.)  483,  126  Am.  St  Rep.  400. 

Trmde-name  distinsnial&od 

A  "trade-mark"  has  reference  to  the 
thing  sold,  while  a  *  trade-name"  embraces 
both  the  thing  sold  and  the  individuality  of 
the  seller.  Eastern  Outfitting  Co.  v.  Man- 
helm,  110  Pac.  23,  25,  59  Wash.  428,  35  L.  R. 
A.  (N.  S.)  251. 

The  difference  between  the  right  to  the 
use  of  a  trade-name  and  a  technical  trade- 
mark, is  that,  while  the  'trade-name,"  like 
a  *  trade-mark,**  is  attached  to  the  manu* 
fkctured  article,  and  accompanies  it  in  the 
market,  it  may  be  of  such  a  kind  as  not  to 
make  the  right  exclusive.  George  G.  Fox 
Co.  V.  Glynn,  78  N.  E.  89,  92,  191  Mass.  344, 
9  L.  R.  A.  (N.  S.)  1096,  114  Am.  St  Rep.  619. 

A  "trade-mark**  is  protected  by  equity  on 
the  theory  of  an  absolute  property  right  in 
the  holder,  and  without  reference  to  ques- 
tions of  ftaud  or  damage,  while  fraud  or 
damage,  express  or  implied,  is  essential  to 
entitle  the  holder  to  protection  in  the  use  of 
a  'trade-name.**  NOTthwestem  Knitting  Co. 
V.  Garon,  128  N.  W.  288,  290,  112  Minn.  821. 

"A  trade-mark'  designates  an  article  of 
commerce,  and  is  affixed  thereto.  It  is  thus 
general  or  universal,  accompanying  the  ar- 
ticle, while  a  'trade-name*  applies  to  a  busi- 
ness and  is  as  a  rule  local.  A  trade-mark' 
may  be  infringed  anywhere ;  but  not  so  with 
a  trade-name.'  For  Instance,  that  A.  has  a 
hotel  called  the  Irving  Hotel  or  the  Cosmo- 
politan Hotel  in  a  place  does  not  prevent 
others  from  having  hotels  of  the  same  name 
in  other  places ;  he  has  an  exclusive  right  to 
the  name  in  his  locality  only.  Though  sim- 
ple, this  illustration  is  of  general  applica- 
tioD."    Ball  T.  Broadway  Bazaar,  106  N.  Y. 


fSupp.  249,  250,  121  App.  Div.  546  (citing 
Paul,  Trade-Marks,  {  177;  Brown,  Trade- 
Marks,  i  91). 


As  property,  see  Property, 
Trade-mark    distinguished, 
Mark. 


see   Trade- 


A  *trade-name"  relates  to  a  business  and 
its  good  will,  rather  than  to  a  vendible 
commodity.  Ball  v.  Broadway  Bazaar,  87  N. 
E  674,  075,  194  N.  Y.  429. 

A  'trade-mark"  or  'trade-name'*  is  some 
symbol  by  which  one  man's  manufacture  is 
differentiated  from  another's,  and  all  that  is 
needed  for  a  valid  trade-name  is  that  it  in- 
dicate the  manufacture  of  the  owner,  wheth- 
er there  are  other  manufacturers  or  not  R. 
Guastavino  Co.  v.  Comerma,  180  Fed.  920, 
921. 

A  "trade-name"  is  a  word  or  phrase  by 
which  a  business  enterprise,  or  specific  article 
of  merchandise  from  a  specific  source,  is 
known  to  the  public,  and  when  applied  to 
merchandise  is  generic  or  descriptive,  and 
hence  not  susceptible  of  appropriation  as  a 
trade-mark.  Northwestern  Knitting  Oo.  v. 
Garon,  128  N.  W.  288,  290,  112  Minn.  321. 

It  is  a  matter  of  common  observation 
that  persons  do  business  frequently  under 
what  is  known  as  a  "trade-name,"  a  name 
adopted  for  the  purpose  of  giving  them  an 
apparent  standing  in  the  business  community. 
There  is  no  law  preventing  the  use  of  a 
trade-name  by  an  IndividuaL  The  use  by  an 
individual  of  his  name,  followed  by  the  term 
*'&  Co.,"  used  as  a  trade-name  did  not  neces- 
sarily create  a  presumption  that  he  had  a 
partner  or  partners,  or  that  such  title  in- 
cluded more  than  one  person.  Wllley  v. 
Crocker- Woolworth  Nat  Bank.  75  Pac  106, 
108,  141  Cal.  50& 

TRADE  PHBA8E 

If  specifications  require  a  cellar  to  be  a 
certain  depth,  it  is  not  a  "trade  phrase** 
which  fixQs  the  depth  of  the  foundatioD 
walls;  but  it  is  the  duty  of  the  builder  to 
place  the  walls  deep  enough  to  get  a  sufficient 
foundation.  Superintendent,  etc.,  of  Public 
School  of  City  of  Trenton  v.  Bennett,  27  N. 
J.  Law,  513,  520,  72  Am.  Dec.  373. 

« 

TRADE  PURPOSE 

Defendant,  without  plaintiff's  written 
consent,  uqed  plaintllTs  name  in  circulars  is* 
sued  for  the  purpose  of  putting  on  the  mar- 
ket a  photographic  film  representing  plaintiff 
in  the  uniform  of  a  wireless  telegraph  opera- 
tor, which  film  purported  to  represent  the 
wreck  of  a  vessel,  of  which  plaintiff  was 
wireless  operator.  The  films  were  leased  by 
defendant  for  a  stipulated  price  to  moving 
picture  exchanges  for  reproduction  and  ex- 
hibition to  the  pubUc.  Held,  that  plaintiff 
could  enjoin  such  use  of  his  name  and  pic- 
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ture,  and  recover  damages  therefor,  under 
Civil  Rights  Law,  §  61,  prohlbiUng  the  use  for 
purposes  of  trade  of  the  name,  portrait,  or 
picture  of  any  living  person  without  having 
first  obtained  the  written  consent  of  such 
person;  such  use  being  for  the  purpose  of 
**trade"  within  the  statute.  Binns  v.  Vita- 
graph  Co.  of  America,  124  N.  Y.  Supp.  515, 
516,  67  Misc.  Rep.  327 

TRADE  SECRET 

As  property,  see  Property. 

The  term  "trade  secret,"  as  usually  un- 
derstood, means  a  secret  formula  or  process, 
not  patented,  known  only  to  certain  individ- 
uals using  it  in  compounding  some  article  of 
trade  having  a  commercial  value,  and  does 
not  denote  the  mere  privacy  with  which  an 
ordinary  commercial  business  is  carried  on. 
In  te  Bolster,  110  Pac.  547,  548,  59  Wash.  655, 
29  L.  R.  A.  (N.  S.)  716. 

TRADE  TAIiK 

As  false  representation,  see  False  Rep- 
resentation. 

TIRADE  TRAlfSAOTIOlf 

See  Board  of  Trade  Transaction. 

TRADE  UNION 

Receiving  protection  of  trade  union,  see 
Receive. 

A  "trade  union"  or  "labor  organization" 
is  a  combination  of  workmen  usually,  but  not 
necessarily,  of  the  same  trade  or  allied 
trades,  for  the  purpose  of  securing  by  united 
action  the  most  favorable  conditions  as  re< 
gards  wages,  hours  of  labor,  etc.,  for  its 
members.  Stone  v.  Textile  Examiners  & 
Shrinkers  Employers'  Ass'n,  122  N.  Y.  Supp. 
460,  462,  137  App.  Div.  655. 

A  "trade  union"  in  Wisconsin  is  merely 
an  assemblage  of  persons.  It  is  in  no  man- 
ner recognized  by  the  law  as  an  entity,  sep- 
arate from  its  members,  except  to  the  extent 
that  a  partnership  is  so  recognized.  No 
statute  has  permitted  it  to  sue  or  be  sued  in 
its  common  name.  Its  members  may  sue  or 
be  sued,  either  by  Joining  all  of  them,  or  one 
or  more  for  all,  where  the  members  are  so 
numerous  that  it  is  impracticable  to  bring 
them  all  in;  but  it  is  the  suit  of  the  mem- 
bers, and  not  of  the  union,  though  an  injunc- 
tion may  properly  go  against  a  trade  union 
by  name  and  operate  to  restrain  all  of  its 
members  who  have  knowledge  of  it,  but  this 
is  a  different  thing  from  fining  the  union  or 
rendering  a  judgment  for  damages  against 
it  Allis-Chalmers  Co.  v.  Iron  Molders'  Un- 
ion No.  125,  150  Fed.  155,  182. 

TRADE  USAGE 

A  "trade  usage,"  by  which  words  are  giv- 
en an  unusual  or  arbitrary  significance  in  a 
particular  line  of  business  generally  or  In 
the  locality  where  the  parties  reside,  must 
be  shown  to  be  of  such  definite  character  and 
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such  general  acceptance  that  knowledge 
thereof  by  both  parties  may  be  reasonably 
inferred.  Citizens*  State  Bank  of  Perry  v. 
Chambers,  105  N.  W.  692,  695,  129  Iowa,  414. 

TRADES  SOHOOIi 

As  educational  corporation,  see  Educa- 
tional Corporation. 

TRADER—TRADESMAN 

See  Itinerant  Trader. 

The  word  '"tradesman"  has  a  meaning- 
frequently  applied  as  the  opposite  of  living 
upon  an  income  or  salary.  In  re  Kingston 
Realty  Co.,  157  Fed.  299,  302. 

A  **dealer"  is  one  whose  business  it  la 
to  buy  and  sell  merchandise,  goods,  and  chat- 
tels, as  a  merchant,  storekeeper,  or  broker; 
the  term  being  synonymous  with  "trader." 
State  V.  Rosenbaum,  68  AU.  250,  251,  80 
Conn.  327,  15  L.  R.  A.  (N.  S.)  288,  125  Am. 
St  Rep.  121. 

A  '"trader"  originally  meant  a  shopkeep- 
er; a  tradesman;  but  it  now  In  this  connec- 
tion means  merely  a  business  man.  In  the 
Bankruptcy  Act  it  is  given  a  more  restricted 
meaning.  Peabody  v.  Citizens*  State  Bank 
of  St.  Charles,  108  N.  W.  272,  276,  98  Minn. 
302. 

A  "trader*'  Is  one  who  makes  it  his  busi- 
ness to  buy  merchandise,  goods,  or  chattels 
to  sell  again  for  gain;  consequently,  a  cor- 
poration engaged  principally  in  the  business 
of  renting  films  or  moving  pictures  is  not  a 
trader  within  the  purview  of  the  Bankruptcy 
Act.  In  re  Imperial  Film  Exchange,  198  Fed. 
80,  81,  117  C.  C.  A.  188. 

A  "trader"  is  one  who  Is  '  engaged  in 
trade  or  commerce,  or,  more  strictly  speak- 
ing, one  who  buys  and  sells  goods  or  mer- 
chandise for  profit.  First  Nat.  Bank  of 
Wilkes  Barre  v.  Wyoming  Valley  Ice  Co.,  136 
Fed.  466,  467  (citing  Collier,  Bankr.  [5th  Ed.] 
63;  Brandenburg,  Bankr.  I3d  Ed.]  §  115; 
Loveland,  Bankr.  [2d  Ed.]  148;  In  re  New 
York  &  W.  Water  Co.,  98  Fed.  7U;  In  re 
Tontine  Surety  Co.  of  New  Jersey,  116  Fed. 
401). 

In  the  ordinary  meaning  of  the  term, 
a  "trader'*  is  one  who  makes  it  his  business. 
to  buy  merchandise  or  goods  or  chattels  and 
to  sell  same  for  the  purpose  of  making  k 
profit.  A  trader  is  also  said  to  be  one  whose 
business  is  to  buy  and  sell  merchandise  or 
any  class  of  goods  deriving  a  profit  from  his 
dealings.  United  States  Hotel  Co.  v.  Niles, 
134  Fed.  225,  226,  67  C.  C.  A.  153,  68  L.  R. 
A.  588  (citing  Black,  Law  Diet. ;  2  Bouv.  Law 
Diet.  741). 

A  single  sale  is  not  sufiicient  to  make  one 
a  "trader,*"  within  the  meaning  of  Code  1900, 
§  4784,  providing  that  if  any  per.son  shall 
transact  business  as  a  trader  or  otherwise, 
with  the  addition  of  the  words  "agent,"  "fac- 
tor," etc.,  and  fail  to  disclose  his  principal  or 
partner  by  a  sign  upou  the  place  of  business. 
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or  If  any  person  shall  transact  business  In 
his  own  name  without  such  addition,  all  the 
property,  stock,  money,  etc.,  used  or  required 
in  such  business  shall  be  liable  to  the  credi- 
tors of  such  person.  Durham  y.  Slldell  Liq- 
uor Co.,  49  South.  739,  94  Miss.  140. 


Insvraitoe  acent 

Code  1892,  {  4234,  requiring  an  agent 
transacting  business  as  a  * 'trader  or  other- 
wise'' to  disclose  the  name  of  his  principal 
tinder  penalty  of  rendering  the  property  used 
in  the  business  liable  for  the  agent's  debts, 
does  not  apply  to  a  person  transacting  busi- 
ness solely  as  an  insurance  agent.  I.  L.  Ly- 
ons &  Co.  y.  Solomon  S.  Steele  ft  Co.,  38 
South.  371,  372,  86  Miss.  261. 

estanratew 

A  restaurateur  is  not  a  '* trader,"  nor, 
80  far  as  his  business  of  cooking  and  selling 
food  is  concerned,  is  he  engaged  in  '*mercan- 
tile  pursuits,"  within  Bankr.  Act  July  1, 1898, 
c.  541,  30  Stat.  544,  authorizing  inyoluntary 
proceedings  against  traders  and  persons  so 
engaged.  In  re  Excelsior  Caf6  Co.,  175  Fed. 
294,  296. 

TBADINO  OOBPORATIOK 

AdT«rtislns  bluiiness 

A  corporation  engaged  in  the  business. of 
soliciting  advertisements  and  placing  them  in 
newspapers  at  rates  previously  obtained  from 
such  papers  is  not  engaged  in  a  "trading  pur- 
suit," within  the  meaning  of  Bankr.  Act  July 
1,  1898,  c.  541,  {  4b,  30  Stat.  547,  and  cannot 
be  adjudged  an  involuntary  bankrupt  there- 
under. In  re  Snyder  &  Johnson  Co.,  133 
Fed.  806.      ' 


Boardinflf  and  livery  stable 

A  corporation  organized  to  conduct  a 
general  livery  and  boarding  stable  business, 
and  engaged  in  buying,  keeping,  and  Hiring 
Its  horses  and  vehicles  for  profit,  and  keep- 
ing, feeding,  and  caring  for  the  horses  and 
vehicles  of  others  for  hire,  not  being  engaged 
In  buying  and  selling  horses  and  vehicles  or 
feed  as  a  business,  is  not  a  "trading  corpora- 
tion" or  one  engaged  chiefly  in  mercantile 
pursuits  within  Bankr.  Act  July  1,  1898,  c. 
-641,  {  4,  cl.  •!),"  30  Stat  547,  providing  that 
Buch  corporations  may  become  bankrupt. 
Gallagher  v.  De  Lancey  Stables  Co.,  158  Fed. 
881,  382. 

Brokerage  eompany 

Where  a  corporation  was  organized  to 
carry  on  a  general  stock,  bond,  grain,  and 
brokerage  business,  and  was  authorized  to 
trade  on  its  own  behalf  In  stocks,  bonds, 
grains,  etc.,  and  lease  and  dispose  of  real 
and  personal  property,  it  was  subject  to  ad- 
judication as  a  bankrupt  corporation  en- 
gaged In  "trading  or  mercantile  business." 
In  re  H.  R.  Lelghton  &  Co.,  147  Fed.  311,  314 
(citing  Collier,  Bankr.  [5th  Ed.]  p.  64;  In  re 
Surety  Guarantee  &  Trust  Co.,  121  Fed.  73. 
56  C.  C.  A.  654 ;   In  re  Pacific  Coast  Ware- 


r  house  Co.,  123  Fed.  749;  In  re  Cameron  Town 
Mut  Fire,  Lightning  &  Windstorm  Ins.  Co., 
96  Fed.  756 ;  In  re  New  Tork  Building-Loan 
Banking  Co.,  127  Fed.  471 ;  In  re  Snyder  & 
Johnson  Co.,  133  Fed.  806;  In  re  United 
States  Hotel  Co.,  134  Fed.  225,  67  0.  C.  A. 
153,  68  L.  R.  A.  588). 

Building  and  loan.  aMociation 

The  phrase  "engaged  principally  in  man- 
ufacturing, trading,  printing,  publishing,  min- 
ing or  mercantile  pursuits,"  as  used  in 
Bankr.  Act  1898,  limiting  corporations  which 
may  be  forced  into  bankruptcy  to  such  as 
are  engaged  principally  in  manufacturing, 
trading,  printing,  publishing,  mining,  or  mer- 
cantile pursuits,  is  to  be  taken  in  its  natural 
and  usual  meaning,  and  any  corporation 
which  does  not  come  within  such  meaning 
cannot  be  put  into  bankruptcy.  A  building 
and  loan  association,  organized  to  accumu- 
late a  fund  from  contributions  of  its  mem- 
bers, from  which  loans  were  to  be  made  to 
assist  members  in  purchase  of  real  estate, 
the  profits  of  which  business  were  divided 
among  its  members,  is  not  a  corporation  ^i- 
gaged  principally  in  trading  or  mercantile 
pursuits,  within  the  act  In  re  New  York 
Building-Loan  Banking  Co.,  127  Fed.  471, 
472. 

Hotel  oon&pany 

A  hotel  company  engaged  in  famishing 
rooms  and  meals  to  guests  is  not  a  corpora- 
tion principally  engaged  in  "trading  or  mer- 
cantile pursuits,*'  and  therefore  cannot  be 
adjudged  a  bankrupt,  within  Bankr.  Act 
July  1,  1898,  c.  541,  §  4,  30  Stot  547.  In 
re  United  States  Hotel  Co.,  184  Fed.  225,  67 
C.  C.  A.  153,  68  Lu  R.  A.  588. 

A  corporation  organized  to  procure  land 
for  hotel  purposes,  and  to  erect,  maintain, 
and  manage  a  hotel,  is  not  a  "trading  or 
manufacturing  corporation,"  and  Its  secre- 
tary has  no  authority  to  execute  in  its  name 
a  note,  fqr  accommodation  or  otherwise,  es- 
pecially where  the  by-laws  require  both  its 
president  and  secretary  to  sign  its  obliga- 
tions. First  Nat.  Bank  v.  Abilene  Hotel  Co. 
(Tex.)  103  S.  W.  1120. 

A  corporation  engaged  in  conducting  ho- 
tels at  various  points  is  not  engaged  prin- 
cipally in  **trading  or  mercantile  pursuits,** 
so  as  to  be  liable  to  an  involuntary  adjudica- 
tion in  bankruptcy  under  Bankr.  Act  July  1, 
1898,  c.  541,  {  4b,  as  amended  although  it  al- 
so maintains  two  country  stores,  largely  as 
an  incident  to  the  location  of  its  hotels  in 
a  thinly  settled,  mountainous  region.  Toxa- 
way  Hotel  Co.  v.  J.  L.  Smathers  ft  Co.,  30  Sup. 
Ct.  263,  264.  216  U.  S.  439,  54  L.  Ed.  558. 

loe  oon&pany 

A  corporation  chartered  for  the  purpose 
of  carrying  on  a  wholesale  and  retail  ice 
business,  and  which  in  fact  sold  not  only  ice 
of  its  own  harvesting,  but  also  large  quan- 
tities which  it  purchased  from  third  parties, 
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is  engaged  chiefly  In  "trading  and  mercantile 
pursuits/'  within  the  mining  of  Bankr.  Act 
July  1,  1898,  c.  541,  §  4b,  30  Stat.  547,  and 
may  be  adjudged  an  involuntary  bankrupt 
First  Nat  Bank  v.  Wyoming  Valley  Ice  Co., 
136  Fed.  466,  467. 

The  word  "trade,"  in  its  broadest  sig- 
nificance. Includes  not  only  the  business  of 
exchanging  commodities  by  barter,  but  the 
business  of  buying  and  selling  for  money  or 
commerce  and  traffic  generally.  A  corporation 
chartered  for  the  purpose  of  erecting  a  dam 
and  the  cutting,  storing,  and  selling  of  ice,  is  a 
"trading  corporation,"  within  the  statute 
authorizing  trading  corporations  to  wind 
up  their  affairs  after  the  expiration  of  their 
charter.  Pocono  Spring  Water  Ice  Co.  v. 
American  Ice  Co.,  64  Atl.  398,  400,  214  Pa. 
640  (quoting  and  adopting  definition  in  May 
V.  Sloan,  101  U.  S.  231,  25  L.  Ed.  797). 

Insurance  aeenoy  ImslneM 

A  corporation  chiefly  engaged  In  conduct- 
ing the  business  of  a  general  flre  insurance 
agency  is  not  engaged  in  a  "trading  or  mer- 
cantile pursuit,"  within  Bankr.  Act  July  1, 
1898,  c.  541,  §  4b,  30  Stat  547,  and  is  not 
subject  to  the  act.  In  re  Moore  ft  Muir  Co., 
173  Fed.  732,  733. 

* 

IilsHt  and  power  oonpany 

JBlectridty  generated  for  the  purpose  of 
furnishing  light,  heat,  and  power  is  a  prod- 
uct of  "manufacture"  and  a  commercial  com- 
modity, and  a  corporation  whose  business  it 
is  to  buy  electricity  and  resell  it  to  consum-^ 
ers  for  such  purposes  at  a  profit  is  engaged 
principally  in  "trading,"  within  the  meaning 
of  Bankruptcy  Act  July  1,  1898,  c.  541,  | 
4b,  30  Stat  547,  and  may  be  adjudged  an  In- 
voluntary bankrupt  In  re  Charles  Town 
Light  ft  Power  Co.,  183  Fed.  160,  163;    C. 

B.  Nash  Co.  v.  City  of  Council  BluflTs,  184 
Fed.  986,  106  C.  C.  A.  664. 

Realty  company 

A  corporation  engaged  in  buying  and 
selling  improved  and  unimproved  real  es- 
tate is  neither  engaged  in  "trading,"  nor 
"mercantile  pursuits,"  within  Bankr.  Act 
July  1,  1898,  c.  541,  §  4b,  30  Stat  547,  as 
amended  by  Act  Feb.  6,  1903,  c.  487,  32  Stat 
797,  authorizing  adjudication  in  bankruptcy 
against  a  corporation  so  engaged,  the  term 
"trading"  being  used  to  indicate  the  business 
of  buying  merchandise  or  goods  or  chattels 
to  sell  again  for  profit  and  the  words  "mer- 
cantile pursuits"  as  having  to  do  with  trade 
or  commerce  of  or  pertaining  to  merchants 
or  the  traffic  carried  on  by  merchants  in 
commercial  transactions,  the  buying  and  sell- 
ing of  goods  or  merchandise  or  dealing  in 
the  purchase  and  sale  of  commodities  habit- 
ually as  a  business,  neither  term  being  suffi- 
cient to  include  a  dealer  in  land.  In  re 
Kingston  Realty  Co.,  160  Fed.  445,  447,  87  O. 

C.  A.  406. 


Renting  ftlma  for  morlnc  plctnrea 

A  corporation  engaged  principally  in  the 
business  of  renting  films  for  moving  pictures 
is  not  engaged  in  "trading  or  a  mercantile 
pursuit,"  which  renders  it  subject  to  adjudi- 
cation as  an  involuntary  bankrupt  under 
Bankr.  Act  July  1,  1898,  c.  541,  §  4b,  30  SUt. 
547,  as  amended.  In  re  Imperial  Film  Ex- 
change, 198  Fed.  80,  81, 117  O.  O.  A.  188. 

Restaurant 

A  corporation  engaged  In  operating  a 
restaurant  is  not  a  "trader,"  within  Bankr. 
Act  July  1, 1898,  c.  541,  30  Stat  544,  authoriz- 
ing an  adjudication  against  a  corporation  en- 
gaged in  trading;  a  "trader,"  within  such 
section,  being  a  person  who  buys  goods  to 
sell  again  without  change  of  form  or  condition 
by  combination  and  cooking,  as  in  the  case 
of  a  restaurateur.  In  re  Wentworth  liunch 
Co.,  159  Fed.  413,  415,  86  C.  a  A.  393. 

Water  eoanpany 

An  irrigation  corporation,  organized  to 
furnish  water  for  the  irrigation  of  rice  fields, 
is  not  a  corporation  engaged  in  "trading  or 
in  manufacturing  or  mercantile  pursuits," 
within  the  Bankruptcy  Act  In  re  Bay  City 
Irp.  Co.,  135  Fed.  850,  853. 

TRADING  PARTNERSHIP 

A  "trading  partnership"  Is  one  requiring 
capital  and  credit  Hatchett  ft  Large  v.  Sun- 
set Brick  &  Tile  Co.  (Tex.)  99  S.  W.  174,  175. 

Partners  whose  business  is  to  buy  and 
sell  cotton  seed  are  a  "trading  partnership." 
Cotton  Plant  OH  Mill  Co.  v.  Buckeye  Cot- 
ton Oil  Co.,  122  S.  W.  658,  659,  92  Ark.  271. 

A  firm,  engaged  in  the  real  estate,  loan, 
and  insurance  business,  which,  likewise,  buys 
and  sells  real  estate  on  its  own  account;  is 
prima  facie  a  "trading  partnership.*'  Adams 
V.  Long,  114  lU.  App.  277,  282. 

A  firm  engaged  in  buying  standing  tim- 
ber in  large  quantitfbs,  and  cutting  and  saw- 
ing the  same,  and  selling  the  lumber,  is  en- 
gaged in  a  "trading  or  mercantile  business,'' 
within  Gen.  St  1902,  i  2342,  providing  for 
the  assessment  of  the  property  of  any  trad- 
ing or  mercantile  business;  "to  trade"  being 
to  engage  in  the  purchase  or  sale  of  merchan- 
dise, and  the  word  "mercantile"  being  de- 
fined as  of  or  pertaining  to  merchants,  or  the 
traffic  carried  on  by  them.  Jackson  v.  Town 
of  Union,  73  Atl.  773,  774,  82  Conn.  266. 

A  "trading  partnership"  is  one  that  buys 
and  sells,  but  buying  and  selling  need  not  be 
its  sole  purpose,  nor  even  its  most  character- 
istic feature.  A  partnership  for  the  conduct 
of  manufacturing  or  mechanical  business  Is 
hone  the  less  a  trading  one,  for  the  reason 
that  buying  and  selling  in  the  market  is 
only  one  of  its  accidents.  George  on  Partner- 
ship, 92.  In  Kimbro  v.  Bullitt,  63  U.  S.  (22 
How.)  250,  16  L.  Ed.  313,  the  rule  is  stated 
as  follows:  "Wherever  the  business,  accord- 
ing to  the  usual  mode  of  conducting  it,  Im- 
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ports,  In  Its  nature,  the  necessity  of  buying 
and  selling,  the  firm  is  then  properly  regard- 
ed as  a  trading  partnership."  Another  state- 
ment of  the  principle  is  found  in  several  au- 
thorities, to  wit:  If  the  partnership  contem- 
plates the  periodical  or  continuous  or  fre- 
quent purchasing,  not  as  incid^tal  to  an  oc- 
cupation, but  for  th^  purpose  of  selling  again 
the  thing  purchased,  either  in  its  original  or 
manufactured  shape,  it  is  a  "trading  or  com- 
mercial partnership."  Marsh,  Merwin  & 
Lemmon  v.  Wheeler,  59  Atl.  410,  411,  77  Conn. 
449,  107  Am.  St  Rep.  40. 

Mining;  partnership  distinenished 

The  principal  distinctions  between  a 
**tradlng  partnership"  and  a  "mining  partner- 
ship" are  that  a  member  of  the  latter  may 
assign  his  interest  without  the  consent  of  his 
copartner,  and  neither  the  assignment  of  a 
partner's  interest  nor  the  death  of  a  partner 
works  a  dissolution  of  the  partnership;  that 
the  assignee  of  an  interest  in  the  partnership 
liecouies  a  partner  without  the  assent  of  the 
other  partners,  and  a  member  of  a  mining 
partnership  has  not  the  power  to  bind  his 
associates  by  engagements  with  third  persons 
to  the  same  extent  as  a  member  of  a  trad- 
ing partnership.  Bentley  v.  Brossard,  94 
Pac.  736,  743,  38  Utah,  39a 

TRADING  STAMP 

As  commodity,  see  Commodity. 
As  lottery,  see  Lottery. 
As  property,  see  Property. 
Issue  of,  see  Issuance — Issue. 
Use  of  trading  stamps  as  business,  see 
Business. 

A  "trading  stamp"  is  not  ordinarily 
property.  It  is  sul  penerls.  It  represents  a 
somewhat  complicated  transaction,  and  from 
its  nature  there  are  necessary  limitations 
upon  the  modes  In  which  it  may  be  trans- 
ferred. A  stamp  is  not  merely  a  token  of 
the  company's  obligation  to  redeem  it,  and  of 
the  right  of  the  holder  to  redemption,  but  it 
is  also  a  token  or  an  instrument  of  another 
transaction  in  which  the  trading  stamp  com- 
pany has  an  interest,  and  from  which  it  de- 
rives its  entire  profit  and  its  recompense  for 
its  outlay  in  establishing  the  business.  The 
trading  stamp  company,  having  created  a  de- 
mand, in  effect,  sells  to  the  merchant  the 
right  to  supt>ly  this  demand,  and  to  issue  to 
hts  customers  stamps  which  are  at  the  time 
of  the  issue  the  property  of  the  trading 
stamp  company.  The  merchant,  In  a  certain 
sense,  is  the  agent  of  the  company  in  issu- 
ing the  stamps  to  the  public.  The  merchant 
gets  such  trade  advantage  as  results  from  his 
distribution  of  the  stamps.  He  pays  the 
trading  stamp  company  for  this  in  proportion 
to  the  use  that  he  makes  of  the  trading 
stamps,  paying  so  much  a  hundred  for  the 
use  of  the  stamps.  In  the  transaction  be- 
tween the  company  and  the  menhant,  the 
stamp,  once  issued,  represents  so  nnicli  ad- 
vert is  hig  funfished  and  paid  for.     Once  is- 


sued by  the  merchant,  it  is  functus  officio 
as  a  token  of  the  sale  and  use  of  so  much 
advertising.  The  trading  stamp,  when  is- 
sued, represents  a  closed  transaction  between 
the  merchant  and  the  company,  as  well  as  an 
outstanding  obligation  to  re<leem  the  stamp. 
As  a  token  of  voucher  of  the  sale  and  use  of 
so  much  advertising,  the  trading  stamp  Is 
necessarily  a  consumable  article,  an  article 
designed  for  a  single  use  in  an  advertising 
scheme.  Sperry  &  Hutchinson  Co.  v.  Me- 
chanics* Clothing  Co.,  135  Fed.  833-835. 

TRADIHG  STAMP  BUSINESS 

The  "trading  stamp  business"  consists  of 
the  sale  of  checks  or  stamps  to  merchants, 
who  give  the  same  to  their  customers  on  pur- 
chases of  goods,  the  number  of  stamps  given 
being  determined  by  the  amount  of  the  pur- 
chase, which  stamps  on  presentation  at'  the 
trading  stamp  store  entitle  the  holders  to 
select  any  article  from  an  assortment  of  ar- 
ticles; each  article  being  plainly  marked 
with  its  value  In  stamps,  and  such  value  not 
being  greater  than  the  market  value  of  the 
article.  State  v.  Shugart,  35  South.  28,  138 
Ala.  86.  100  Am.  St.  Rep.  17. 

Where  complainant  issued  to  merchants 
coupons  in  the  form  of  adhesive  stamps, 
which  were  given  by  the  merchants  to  cus- 
tomers as  a  special  discount  or  Inducement 
for  payment  of  cash,  complainant  agreeing  to 
advertise  the  merchants'  business  and  dlstri- 
bate  books  descriptive  of  the  "trading  stamp 
business"  and  to  maintain  a  store  where  the 
stamps  could  be  redeemed  by  exchanging 
them  for  merchandise,  etc.,  it  was  engaged  in 
the  trading  stamp  business.  Sperry  &  Hutch- 
inson Co.  y.  Mechanics'  Clothing  Co.,  128  Fed. 
800. 

TRADING  STAMP  COMPAKT 

A  company  conducting  a  general  mercan- 
tile business,  which  gives  to  purchasers  of  its 
goods,  paying  cash,  a  check  representing  4 
per  cent,  of  the  purchase,  which  check  may 
be  exchanged  for  articles  in  the  store,  or  for 
cash,  is  not  a  "trading  stamp  company," 
within  Ky.  St.  1903,  §  ^224,  defining  a  "trad- 
ing stamp  company"  to  be  one  that  gives 
premiums  or  valuable  personal  property  in 
exi'hange  for  stamps  or  checks  furnished  to 
purchasers  of  merchandise.  Commonwealth 
V.  Gibson  Co.,  101  S.  W.  885,  125  Ky.  440. 

TRADITION 

TRADITIONART  EVIBENCE 

The  party  offering  in  evidence  reputation 
to  prove  ancient  boundaries  must  confine  his 
proof  to  the  declarations  of  persons  having 
coiiii>ctcnt  knowledge  of  the  matter  in  contro- 
versy, and  who  are  since  deceased.  This  spe- 
cies of  evidence  is  very  properly  denominated 
"traditionary  evidence."  Lay  v.  Neville,  25 
Cal.  545,  551  (citing  1  Greenl.  Ev.  §§  130.  145, 
and  notes;  1  I*hil.  Ev.  [Cow.  &  H.  &  Edw, 
Notes]  218,  and  note  87). 
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TRAFFIC— TRAFFICKING 

See  MoviDg  Traffic;  Public  Traffic. 

The  word  "traffic"  comprehends  every 
species  of  dealing  In  the  exchange  or  passing 
of  goods  or  merchandise  from  hand  to  hand 
for  an  equivalent.  One  engaged  in  the  traffic 
of  whisky  is  guilty  of  selling  whisky  within 
an  ordinance  regulating  the  sale  of  liquor. 
State  V.  Small,  63  S.  E.  4,  5,  82  S.  C.  03;  44  L. 
R.  A.  (N.  S.)  454. 

Laws  1911,  c.  106,  comprehensively  regu- 
lating tlie  liquor  traffic,  repealed  by  Implica- 
tion all  municipal  ordinances  relating  to  the 
sale  of  Intoxicating  liquors  existing  on  May  9, 
1911,  when  It  went  Into  effect,  regardless 
whether  the  municipality  was  "wet"  or  "dry" 
territory;  the  word  "traffic"  as  used  In  the 
statute  applying  to  Illegal  as  well  as  legal 
sales.  Pleasant  Grove  Citj'  v.  Lindsay  (Utah) 
125  Pac.  389,  390. 

Burns*  Ann.  St  1908,  §  8351  (Acts  1907,  c. 
293),  relating  to  liquor  licenses,  pro\-ides  that 
the  act  shall  not  apply  to  wholesale  dealers, 
and  defines  "wholesale  dealers"  as  those 
whose  "sole  business  in  connection  with  the 
liquor  traffic  Is  to  sell  to  licensed  retail  liquor 
dealers,  or  to  wholesale  dealers,  druggists," 
etc.  Held,  that  the  word  "traffic'*  means 
trade,  commerce,  exchange,  or  sale  of  c(»nmod- 
Itles,  and  hence  a  wholesale  liquor  dealer  un- 
der this  section  may  traffic  In  the  liquor  of  his 
own  manufacture,  as  well  as  those  produced 
by  others.  Skelton  v.  State.  00  N.  E.  897, 
173  Ind.  462. 

One  who  personally  or  by  an  agent  In  a 
local  option  county  sells,  furnishes,  or  gives 
away  Intoxicating  liquors  to  be  used  as  a 
beverage  Is  guilty  of  'trafficking  In  Intoxicat- 
ing liquors,"  In  violation  of  Act  March  5, 
1908  (99  Ohio  Laws,  35),  prohibiting  the  traf- 
ficking In  Intoxicating  liquors  in  local  option 
territory,  except  as  i)ermitted  by  section  3, 
and  tlie  prohibition  under  the  ftct  extends  to 
the  sale,  furnishing,  or  giving  away  of  intoxi- 
cating liquors  In  prohibition  territory  at  the 
manufactory  by  the  maufacturcr  or  his 
agent  to  be  used  as  a  beverage,  though  tlie 
sale  be  in  quantities  of  one  gallon  or  more  at 
any  one  time.  Scheu  v.  State,  93  N.  E.  969, 
970,  83  Ohio  St  146. 

DmU  flynonymous 

See  Deal — Dealing. 

TRAFFIC  EARNINGS 

A  policy  Insuring  against  loss  Incurred 
by  a  ferry  owner  through  Injuries  to  passen- 
gers, for  a  specified  premium,  and  providing : 
"This  premium  is  based  on  the  'traffic  earn- 
ings' during  the  period  of  the  policy.  ♦  ♦  ♦ 
If  the  traffic  earnings  actually  exceed  the 
sums  stated  above,  the  assured  shall  pay  the 
actual  premium:  If  less  than  the  sum  stated, 
the  company  shall  return  to  assured  the  un- 
earned premium  pro  rata"— is  nf)t  ambiguous 
as  to  what  earnings  were  in  tended,  the  words 


meaning  naturally  all  traffic  earnings  from 
whatever  source;  and  parol  evidence  to  show 
that  It  was  intended  that  the  traffic  earnings 
should  be  confined  to  the  earnings  from  the 
carriage  of  passengers  alone  was  inadmissible. 
Fidelity  &  Casualty  Co.  v.  Thames  Ferry  Co., 
74  Atl.  780,  781,  82  Conn.  475. 

TRAIL 

**We  understand  that  by  the  use  In  the 
finding  of  the  word  'trail,'  In  connection  with 
the  balance  of  the  finding,  Is  meant  a  way, 
road,  or  path  suitable  for  the  purpose  of  driv- 
ing cattle  over  or  along  on  their  way  to  a 
market."  United  States  v.  Andrews,  21  Sup. 
Ct.  46,  47,  179  U.  S.  99,  45  L.  Ed.  105. 

TRAILER 

A  car  attached  to  a  motor  car  and  pulled 
by  It  Is  called  a  ''trailer."  Denlson  ft  S.  Ry. 
Co.  V.  Randell,  69  S.  W.  1013,  1014,  29  Tex. 
Civ.  App.  460. 

TRAIN 

See  Accommodation  Train;  Elevated 
Train;  Freight  Train:  Mixed  Train; 
Passenger  Train;  Railroad  Train;  Reg- 
ular Passenger  Train;  Single  Train; 
Wildcat  Train;   Wild  Train. 

Operating  train,  see  Operate. 

A  "train,"  within  the  safety  appliance 
act,  Is  one  aggregation  of  cars  drawn  by  the 
same  engine;  but,  if  the  engine  Is  changed, 
then  there  Is  a  different  train.  United  States 
V.  Boston  &  M.  R.  Co.,  168  Fed.  148,  149,  153. 

A  motor  car  for  passengers  operated  by  a 
railroad  company  Is  a  "train,"  within  Acts 
1911,  p.  275,  requiring  persons  running  trains 
to  keep  a  constant  lookout  for  persons  and 
property  on  the  track.  Central  Ry.  Co.  of 
Arkansas  v.  Llndley,  151  S.  W.  246,  247.  105 
Ark.  294. 

A  switch  engine  drawing  six  cars  of  logs 
from  one  nart  of  a  switching  yard  to  another 
part  thereof  Is  not  a  "train,"  within  rules 
laid  down  by  a  railroad  company  for  employes 
In  "freight  train"  service.  Lynch  v.  Great 
Northern  Ry.  Co.,  128  N.  W.  457,  458.  112 
Minn.  382. 

Code  1806,  §  5368,  making  it  an  offense 
for  any  conductor  to  run  a  "train"  without  a 
sufficiency  of  good  drinking  water  thereon, 
does  not  apply  to  a  street  railroad.  Dean  v. 
State,  4:?  South.  24,  25, 149  Ala.  34  (citing  Bir- 
uiiii^'ham  M.  R.  Co.  v.  Jacobs,  92  Ala.  187,  9 
South.  320,  12  L.  R.  A.  830). 

A  bulletin  directing  all  trains  to  use 
the  right-hand  track  applied  to  a  light  en- 
gine; the  word  "train"  being  defined  in  the 
book  of  rules  as  an  engine  or  more  than  one 
enfrine  coupled,  with  or  without  cars.  Jones 
V.  Pere  Marquette  R.  Co.,  133  N.  W.  993,  990, 
168  l^llch.  1. 
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Where  a  railroad  rule  relating  to  yard 
limits  provided  that  all  trains  will  move  un- 
der perfect  control  so  as  to  make  an  ac- 
cident impossible,  the  word  "train*'  did  not 
include  a  switch  engine  and  two  freight  cars 
en  route  from  one  end  of  the  yard  to  the 
other,  but  did  include  a  regular  freight 
train  moving  into  the  yard  from  a  point 
outside.  Clary  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  123  N.  W.  649,  660,  141  Wis.  411. 

The  word  "train,**  as  used  in  reference 
to  railroad  traffic,  means  all  kinds  of  trains, 
freight  trains,  passenger  train,  mail  train, 
construction  train,  etc.,  and  the  character 
of  the  train  is  designated  by  another  word. 
In  the  term  "passenger  train*'  the  word 
"passenger"  is  used  as  an  adjective  to  qual- 
ify the  noun  "train.**  The  two  words  "pas- 
senger train*'  combine  to  form  the  name  of 
the  thing  to  which  it  is  applied.  Neither 
word  used  alone  would  designate  the  object 
intended,  but  together  they  constitute  the 
name.  The  word  "regular**  is  designated  to 
express  the  character  of  the  train  to  which 
it  is  attributed.  It  signifies  that  it  Is  a 
regular  train,  whether  freight  or  passenger. 
State  V.  Missouri  Pac.  Ry.  Co.,  117  S.  W. 
1173,  1176,  219  Mo.  156  (citing  6  Words 
&  Phrases,  p.  5227). 

Safety  Appliance  Act  March  2,  1893,  c. 
196,  {  1,  27  Stat.  531,  provides  that,  after 
January  1,  1898,  it  should  be  unlawful  for 
any  interstate  carrier,  by  rail,  to  use  any 
locomotive  engine  In  mo\dng  interstate  traffic 
not  equipped  with  a  power  driving  wheel 
brake  and  appliances  for  operating  the  train 
brake  system,  or  to  run  any  train  in  such 
traffic,  after  that  date,  that  had  not  a  suffi- 
cient number  of  cars  in  it  so  equipped  with 
power  or  train  brakes  that  the  engineer 
of  the  locomotive  drawing  such  train  could 
control  its  speed  without  requiring  the 
brakeman  to  use  the  common  hand  brake  for 
that  purpose ;  and  Act  March  2, 1903,  c.  976, 
(  2,  32  Stat.  943,  required  that  50  per  cent,  of 
the  cars  should  be  equipped  with  air  brakes. 
Held,  that  such  section  was  not  limited  to 
"road  trains,**  but  applied  to  interstate  trains, 
destined  to  a  particular  railroad  yard, 
which,  before  reachln?  their  destination, 
were  operated  by  a  switching  crew.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  V.  United  States,  198 
Fed.  a37,  638,  117  O.  C.  A.  341. 

Movins  cars  detaolied  from  engise 

Acts  1893,  p.  129  (Rev.  St  1908,  f  2060), 
provides  that  where  a  personal  injury  is 
caused  to  an  employ 6  who  is  himself  exercis- 
ing due  care  by  the  negligence  of  any  per- 
son in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  switch,  locomo- 
tive, engine,  or  train  upon  any  railroad,  the 
employ 6,  or,  upon  his  death,  the  persons 
entitled  to  sue,  shall  have  the  same  right 
to  compensation  against  the  employer  as 
though  the  employ^  had  not  been  an  em- 
ploy6«    Decedent  was  employed  in  the  track ' 


department,  and  was  struck  and  killed  by 
runaway  cars  which  got  loose  about  a  mile 
and  a  half  from  where  decedent  was  struck 
by  the  negligence  of  a  brakeman  in  not 
setting  the  brakes  where  the  cars  stood  de- 
tached at  a  certain  station.  The  train  at 
the  station  constituted  four  cars  and  a  ca- 
boose, which  were  detached  from  the  en- 
gine and  left  on  the  main  track  in  charge  of 
the  brakeman  without  setting  the  brakes. 
Held,  that  the  runaway  cars  constituted  a 
"train**  within  the  statute,  so  as  to  make 
the  company  responsible  for  the  brakeman*s 
negligence.  Denver  &  R.  G.  R.  Co.  v.  Vitel- 
lo,  121  Pac  112,  118,  21  Colo.  App.  51. 

Single  ensiAe 

An  engine  and  tender,  operated  over  a 
crossing  at  night,  is  a  "train,"  within  Kir- 
by*s  Dig.  §  6607,  requiring  that  all  persons 
running  trains  on  any  railroad  shall  keep  a 
constant  lookout  for  persons  and  property 
on  the  track,  etc.  Ft.  Smith  &  W.  R.  Co.  v. 
Messek,  131  S.  W.  966,  967,  96  Ark.  243. 

TBAIN  GREW 

A  "train  crew*'  consists  of  the  conduc- 
tor, the  engineer,  the  fireman,  and  the  brake- 
man.  Forge  V.  Houston  &  T.  C.  R.  Ca,  90 
S.  W.  1118,  1119,  41  Tex.  Civ.  App.  81. 

TRAIN  DISPATCHER 

"The  object  of  train  dispatching  is  to 
place  in  the  hands  of  conductors,  who  man- 
age the  trains  of  a  railroad,  proper  and  safe 
orders  for  their  guidance.  The  source  of 
such  orders  is  the  office  of  the  'train  dis- 
patcher* from  which  they  emanate,  and  their 
destination  is  the  hand  of  the  conductor  of 
the  train  whose  movements  they  are  intend- 
ed to  direct  and  control.  The  order  is  in 
transitu  from  the  time  it  leaves  the  one 
until  it  reaches  the  other,  and  every  agent 
of  the  company  through  whose  hands  the 
order  passes  Is  necessarily  engaged  in  its 
transmission  until  it  reaches  its  ultimate 
destination."  Virginia  &  S.  Ry.  Ca  v.  dow- 
ers' Adm*x,  47  S.  B.  1003,  1004,  102  Va.  867. 

A  "telegraph  operator*'  is  different 
from  a  "train  dispatcher,"  in  that  the  oper- 
ator ordinarily  is  not  Invested  with  any 
control  over  the  running  of  trains,  and  be 
does  not  occupy  the  position  of  a  train  dis- 
patcher merely  because  he  transmits  or  de- 
livers orders  for  the  movement  of  trains,  so 
that  his  negligence  cannot  be  said  to  be  the 
negligence  of  the  company.  Strottman  ▼.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  109  S.  W.  769,  779, 
211  Mo.  227  (citing  McKaig  v.  Northern 
Pac.  Ry.  Co.,  42  Fed.  288;  CinclnnaU,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Clark,  57  Fed.  125.  6 
C.  C.  A.  281;  Baltimore  &  O.  Ry.  Co.  v. 
Camp,  65  Fed.  952,  13  C.  O.  A.  233 ;  Oregon 
Short  Line  &  U.  N.  Ry.  Co.  v.  Frost,  74  Fed 
966,  21  C.  C.  A.  186;  Price  v.  Detroit,  G, 
H.  &  M.  Ry.  Co.,  12  Sup.  Ct  986,  145  U.  8. 
651,  36  L.  £d.  843;  Slater  v.  Jewett,  85  N. 
Y.  62,  39  Am.  Rep.  627;  Dana  ▼.  New  York 
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Cent  ft  H.  R.  R.  Co.  [N.  T.]  23  Htm,  473; 
Monaghan  v.  New  York  Cent  Ry.  Co.  [N.  Y.} 
45  Hun,  113;  Reiser  v.  Pennsylvania  Co., 
25  AtL  175,  152  Pa.  38,  34  Am.  St  Rep.  620). 

TBAIK  FOR  BPOTH  PASSENGERS  ANP 
FREIGHT 

An  ordinary  local  freight  train  carrying 
a  caboose  is  not  a  "train  for  both  passengers 
and  freight,"  within  Code  1906,  {  4054,  limit- 
ing the  liability  of  carriers  for  injuries  to 
passengers  on  freight  trains  not  so  intended. 
IlUnols  Cent  R,  Co.  v.  White,  52  South.  449, 
55  South.  593,  97  Miss.  91. 

A  regular  local  freight  train,  to  which  is 
attached  a  way  car,  with  compartments  for 
passengers,  baggage,  trainmen,  tools,  etc.,  is 
not  a  "train  for  both  passengers  and  freight," 
within  Code  1906,  §  4054,  limiting  the  liability 
of  carriers  for  iAjurles  to  passengers  on 
freight  trains  not  so  intended.  "Trains  in- 
tended for  both  passengers  and  freight*'  and 
"mixed  or  accommodation  trains"  are  synon- 
ymous. White  v.  Illinois  Cent  R.  Co.»  55 
South.  593,  595,  99  Miss.  651. 

TRAINED  NURSE 

See  Nurse. 

TRAINING  SCHOOL 

As  common  school,  see  Common  Sdiool. 

TRAM  RAILROAD 

As  appliance,  see  Appliance. 

As  machine,  see  <Machine. 

As  tool,  see  Tools — ^Tools  of  Trade. 

A  tram  railroad  was  not  a  "tool,"  nor  a 
"machine,"  nor  an  "appliance"  of  a  manufac- 
turing business,  within  Rev.  St  1899,  §  8486, 
taxing  manufacturers  on  tools,  machinery, 
and  appliances.  According  to  the  diction- 
aries, the  term  "tram  railroad"  has  no  set- 
tled, well-defined  meaning,  but  is  a  term  often 
applied  to  a  street  railroad  carrying  passen- 
gers. In  some  places  it  is  commonly  used  as 
the  equivalent  for  the  term  "street  railroad." 
It  is  also  applied  to  a  roadbed  and  cars  for 
transporting  coal  and  other  freight  There 
are  also  overhead  tramways.  State  ex  rel. 
Western  Tie  &  Timber  Co.  t.  Pulliam,  135 
S.  W.  443,  444,  233  Mo.  229. 

TRAMMEL  NET 

A  hoop  or  barrel  net  Is  not  a  "trammel 
net,"  within  Kirby's  Dig.  §  3600,  prohibiting 
fishing  with  a  trammel  net,  and  an  indict- 
ment charging  that  accused  fished  with  a 
trammel  net  is  not  sustained  by  proof  that  he 
fished  with  a  hoop  or  barrel  net.  Rhoades  v. 
States  131  S.  W.  48,  49,  96  Ark.  63. 

A  "seine"  is  a  kind  of  net,  but  a  "tram- 
mel net"  is  not  a  "seine."  Kirby's  Dig.  { 
3600,  forbids  any  person  to  place  in  the  wa- 


ters of  the  state  any  seine  net,  glU  net,  tram- 
mel net,  etc.,  or  by  any  such  means  to  catch 
fish,  and  provides,  further,  that  it  shall  not 
be  unlawful  to  use  a  seine  with  meshes  not 
less  than  four  inches  square,  and  that  any 
person  using  a  seine  with  meshes  less  than 
four  inches  in  width,  upon  conviction,  shall 
be  fined  not  less  than  $25  nor  more  than  $50. 
Held,  that  an  indictment,  charging  tliat  de- 
fendant unlawfully  caught  fish  with  a  net 
and  seine,  was  void  for  duplicity.  Under  Klr- 
by's  Dig.  S  3600,  forbidding  any  person  to 
place  in  the  waters  of  the  state  any  seine 
net,  gill  net,  trammel  net,  etc.,  or  to  catch  fish 
by  any  such  means,  and  providing,  further, 
that  it  shall  be  unlawful  to  use  a  seine  with 
meshes  not  less  than  four  inches  square,  it  is 
unlawful  to  use  a  trammel  net,  though  its 
meshes  are  not  less  than  four  inches  in 
width ;  the  exception  applying  only  to  seines. 
Rowe  V.  State,  103  S.  W.  613»  614,  83  Ark. 
244. 

TRAMWAY 

As  railway,  see  Railroad — Railway. 

Where  a  deed  conveying  mineral  rights 
gave  to  the  grantee  free  access  to  the  land 
from  any  direction,  by  roads  and  other  pass- 
ways  or  means  of  exit  and  entrance,  the 
grantee  was  authorized  to  construct  a  "tram- 
way"; such  way  being  within  the  words 
"roads  and  passways."  Duncan  v.  American 
Standard  Asphalt  C6.  (Ky.)  97  S.  W.  392,  393. 

TRANSACT 

See  Business  Transacted, 

TRANSACTING  BUSINESS 

See  Gambling  Transaction ;  Ofllce  for  the 
Regular  Transaction  of  Business  in 
Person;  Personal  Transaction;  Same 
Transaction. 

Usurious  transaction,  see  Usurious. 

See,  also.  Carry  on  Business;  Doing 
Business. 

"Doing  business,"  as  used  in  statutes 
prohibiting  a  foreign  corporation  from  doing 
business  until  it  has  filed  a  certificate,  etc., 
is  equivalent  to  the  words  "transacting  busi- 
ness," and  in  most  Jurisdictions  it  is  held  that 
such  statutes  have  reference  to  a  continua- 
tion in  some  form  of  business,  and  do  not  ap- 
ply where  a  foreign  corporation  does  a  single 
act  of  business  within  the  state.  General 
Conference  of  Free  Baptists  t.  Berkey,  105 
Pac.  411,  412,  156  Cal.  466. 

The  phrase  "transacting  business"  In 
Rev.  St  1895,  arts.  745,  746,  requiring  foreign 
corporations  desiring  to  transact  business  in 
the  state  to  secure  a  permit,  is  not  necessa- 
rily synonymous  with  doing  business,  as  to  do 
business  in  the  state  imports  a  carrying  on  of 
business  of  the  corporation  for  the  purpose 
of  its  organization,  while  the  transaction  of 
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business  rather  Imports  the  idea  of  isolated 
transactions.  To  "do  business"  is  to  carry 
on  any  particular  occupation  or  employment 
for  a  llyelihood  or  gain,  as  agriculture,  trade, 
mechanic  arts,  or  profession.  S.  R.  Smythe 
Co.  V.  Ft  Worth  Glass  &  Sand  Co.,  142  S.  TV. 
1157,  1159,  lieO,  105  Tex.  8. 

The  words  ''transaction  of  business,"  in 
Stock  Corporation  Law  (Consol.  Laws,  c.  59) 
§  33,  providing  that  a  foreign  stock  corpora- 
tion, "having  an  office  for  transaction  of 
business  in  this  state,"  shall  keep  therein  a 
stock  book,  which  shall  be  open  for  inspection 
by  certain  persons,  and  declaring  a  penalty 
for  refusal  of  such  an  inspection,  do  not  nec- 
essarily mean  that  the  corporation's  main 
business  must  be  carried  on  in  the  state,  or 
something  in  the  nature  of  that  business,  or 
that  capital  must  be  employed  in  the  state; 
but  all  that  is  necessary  to  bring  the  corpora- 
tion within  the  statute  is  that  something 
related  to  its  business,  or  part  of  it,  be  car- 
ried on  in  the  office  in  the  state.  Hovey  v. 
De  Long  Hook  &  Eye  Co.  (Sup.)  126  N.  Y. 
Supp.  1,  3. 


.  Rev.  St  1899.  Sf  1024-1027,  relating  to 
foreign  corporations,  provides  that  every  cor- 
poration for  pecuniary  profit  formed  in  any 
other  state,  before  it  shall  be  authorized  or 
permitted  to  transact  business  in  this  state, 
shall  have  and  maintain  a  public  office  or 
place  for  the  transaction  of  business,  etc. 
In  the  use  of  the  term  "transact  business  in 
this  state*'  reference  plainly  is  had  to  busi- 
ness operations  of  the  corporation  carried  on 
within  this  state  through  the  medium  of 
agents  established  therein,  and  which  are 
continuous,  or  of  some  duration,  and  not 
to  the  operations  of  traveling  salesmen, 
nor  to  isolated  or  casual  business  transac- 
tions. The  right  of  corporations  created 
under  the  laws  of  other  states  to  send  Itiner- 
ant salesmen  into  this  state  to  solicit  and 
transact  biisliioss  without  complying  with 
the  provisions  of  the  laws  under  considera- 
tion is  expressly  recognized  in  section  1025, 
and  this  exception  indicates  a  legislative 
purpose  not  to  Interfere  with  the  free  con- 
duct of  interstate  commerce,  but  only  to  re- 
quire those  foreign  corporations  which  seek 
to  establish  and  maintain  some  part  of  their 
enterprise  within  the  state,  and  which  there- 
fore expect  to  avail  themselves  of  the  bene- 
fit and  protection  of  Its  laws  and  the  use  of 
Its  courts,  to  submit  themselves  to  the  bur- 
dens Imposed  by  its  laws  on  domestic  con^o- 
rntions  of  like  character.  WlLson-Moline 
Buggy  Co.  V.  Priebe,  100  S.  W.  558,  559,  123 
Mo.  App.  521. 

The  fact  that  foreign  corporations  pro- 
posing to  do  business  here  are  required  to  es- 
tablish a  place  of  business  n^ithin  the  state 
makes  it  clear  that  the  term  "doing  business" 
do<»8  not  mean  a  single  Isolated  transuetiou. 
It  is  not  reasonable  to  suppose  that  the  Con- 
stitution or  tbe  statute  intended  that  a  for- 
eign corporation,  without  intending  a  conliu- 


uance  of  Its  business  in  the  state,  could  not 
collect  a  debt  or  make  any  contract  or  de- 
mand that  its  property  rights  should  be  re- 
spected, unless  it  had  previously  acquired  a 
situs  or  domicile  within  our  borders.  The 
object  of  laws  of  this  character  Is  to  require 
foreign  corporations  which  undertake  to  car- 
ry on  their  business  generally  in  this  state 
to  establish  a  domicile  or  situs  here,  so  that 
they  shall,  like  domestic  corporations,  be 
within  reach  of  the  process  of  our  courts. 
The  term  "transacting  or  doing  business,"  as 
used  in  laws  of  this  character,  implies  con- 
tinuity, and  does  not  mean  a  single  isolated 
transaction  within  the  borders  of  the  state, 
without  any  purpose  of  engaging  generally  In 
the  carrying  on  of  Its  business  here.  State, 
to  use  of  Hart-Parr  Co.,  v.  Robb-Lawrence 
Co.,  106  N.  W.  406,  408.  15  N.  D.  55. 

Bringins  *^it 

Under  a  statute  authorizing  actions 
against  a  corporation  in  any  county  in  which 
it  transacts  business  or  transacted  business 
at  the  time  the  cause  of  action  arose,  where 
a  corporation  instituted  suit  by  attachment 
In  a  county  and  executed  and  filed  an  attach- 
ment bond  In  such  suit,  it  thereby  "transact- 
ed business"  in  that  county,  so  as  to  author- 
ize action  against  it  on  the  bond  therein. 
Hayworth  v.  McDonald,  121  Pac.  984,  986, 
67  Wash.  496. 

By  passively  continuing  to  hold  a  pre- 
viously existing  and  valid  lien  or  title,  a 
foreign  corporation  is  not  "transacting  busi- 
ness" within  the  state,  within  the  meaning 
of  Rev.  St.  1898,  S  1770b.  providing  that  no 
foreign  corporation  which  has  not  complie<i 
with  certain  requirements  shall  transact 
business  in  the  state.  The  mere  commence- 
ment and  prosecution  of  a  suit  by  a  foreign 
corporation  to  enforce  a  lieu  on  lands  in  the 
state  acquired  by  it  through  the  execution. 
In  the  state  of  its  domicile,  of  bonds  and 
trust  deeds,  prior  to  the  enactment  of  Rev. 
St.  1S98.  §  1770b,  providing  that  no  foreign 
corporation  which  has  not  complied  with  cer- 
tain requirements  shall  transact  business  in 
the  state.  Is  not  a  "transaction  of  business** 
forbidden  by  the  statute.  Chicago  Title  & 
Trust  Co.  V.  Bashford,  97  N.  W.  940,  941, 
120  Wis.  281. 

Act  May  18,  1905  (Laws  1905,  p.  124).  la 
entitled  "An  act  to  regulate  the  admission  ot 
foreign  corporations  for  profit,  to  do  business 
In  the  state,"  and  section  1  provides  that  1*- 
fore  such  corporations  shall  be  permitte<i  to 
transact  any  business  or  exercise  any  of  its 
corporate  powers  in  the  state,  they  shall 
conu'ly  with  the  provisions  of  the  act  and  l>e 
subject  to  all  regulations  prescribed  for  do- 
mestic corporations.  Sections  2  to  5,  Inclu- 
sive, provide  the  steps  for  admission  of  such 
corporations  to  the  state,  and  section  6  impos- 
es a  penalty  for  neglect  to  comply  with  the 
act,  and  in  addition  thereto  forbids  any  for- 
eign corx>orutlou,  failing  to  comply  with  tb« 
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,  to  sue  upon  any  claim,  legal  or  equitable. 
Id,  that  the  terms  "doing  business*'  and 
ansaeting  business''  meant  only  the  trans- 
ion  of  the  ordinary  business  in  which  the 
poration  was  engaged,  and  did  not  include 
prosecution  of  actions;  and,  in  view  of 
title  of  the  act,  the  intiibition  against  the 
Tdse  of  any  ''corporate  powers"  did  not 
inge  its  meaning,  "corporate  powers"  refer- 
g  to  those  powers  or  franchises  conferred 
)n  the  corporation  to  enable  It  to  prosecute 
r  business  in  which  it  was  engaged,  to- 
her  with  thos^implied  powers  necessary 
reto,  so  that  merely  bringing  a  suit  in  this 
te  by  a  foreign  corporation  was  not  "trans- 
ing  business"  so  as  to  require  compliance 
:h  the  act  before  bringing  such  suit.  Al- 
ia Portland  Cement  Co.  v.  Jenkins  &  Rey- 
ds  Co.,  91  N.  E.  480,  481,  244  111.  354. 


^onstniotinc: 

The  construction  of  a 'glass  factory,  in- 
ding  the  furnishing  of  material  and  la- 
',  constituted  the  ^'transaction  of  business," 
^hin  Rev.  St.  1895,  art.  745,  requiring  for- 
n  corporations  to  obtain  a  permit  to  traus- 
:  business  in  the  state,  though  the  contract 
H  made  outside  the  state.  Ft  Worth  Glass 
Sand  Go.  v.  S.  R.  Smythe  Co.  (Tex.)  128  S. 
1136,  1137.  # 

Rev.  St.  1895,  arts.  745,  746,  provide  that 
Y  foreign  corporation  desiring  to  transact 
siness  in  the  state  or  to  solicit  business 
ireln,  or  to  establish  a  general  or  special 
ce,  shall  obtain  a  permit  to  transact  busi- 
vs,  and  that  no  foreign  corporation  not  se- 
rlng  such  permit  may  maintain  any  action 
the  state.  Held,  that  the  construction  of 
3  producers  for  a  glass  factory,  including 
i  furnishing  of  material  and  labor,  consti- 
:ed  the  "transaction  of  business"  within 
i  statute,  although  the  contract  was  made 
Lside  of  the  state.  S.  R.  Smythe  Co.  v.  Ft 
)rth  Glass  &  Sand  Co.,  142  S.  W.  1157,  1159, 
>  Tex.  8. 


I/ontraotlag  to  funtish  amusemsnt  In 
tl&eater 

Rev.  St.  1899,  §§  1024,  1025,  provide  that 
eign  corporations  for  pecuniary  profit  shall 
rform  certain  acts  before  being  authorized 
do  business  in  Missouri,  and  section  1026 
•lares  that  every  such  corporation  doing 
siness  within  the  state,  falling  to  comply 
th  such  conditions,  shall  be  subject  to  a 
e,  and,  in  addition,  shall  not  be  authorized 
maintain  any  suit  or  action  in  any  of  the 
irts  of  the  state  on  any  demand,  whether 
ising  out  of  contract  or  tort,  etc.  Held 
it,  where  a  foreign  corporation  entered  in- 
a  contract  in  Missouri  for  the  furnishing 
amusement  in  a  theater  \%ithout  complying 
th  such  sections,  the  contract  itself  was 
Id,  as  a  "transaction  of  business,"  and  the 
"poratlon  could  not  maintain  an  action  for 
?a(h  thereof,  thoujxh  [irior  to  suit  brought 
performed  the  conditions  re<iuired  to  enti- 


tle it  to  do  business  within  the  state.  .  Tri- 
State  Amusement  Co.  v.  Forest  Park  High- 
lands Amusement  Co.,  90  S.  W.  1020,  1023, 
192Ttfo.  404,  4  Ll  R.  A.  (N.  S.)  688,  111  Am. 
St  Rep.  511,  4  Ann.  Cas.  808. 

Invertisattiic  claim 

An  agent  of  a  foreign  cori)oration  sent  to 
the  state  to  investigate  plalntlfiTs  claim  for 
damages  for  personal  injuries  is  not  "trans- 
acting bufiiness"  for  the  corporation  within 
Rev.  St  1899,  (  570,  subd.  4  (Ann.  St  1906, 
p.  597),  authorizing  the  service  of  process 
upon  an  agent  transacting  business  in  the 
state  for  a  corporation,  where  it  has  no  of- 
fice or  place  of  business  in  the  state.  Painter 
V.  Colorado  Springs  &  Cripple  Creek  Dlst  Ry. 
Co.,  104  S.  W.  1139,  1141,  127  Mo.  App.  248. 

Joint  traAo  airransement 

Where  a  foreign  railway  company  does 
not  own  or  operate  a  railway  within  the 
state,  but  its  cars  are  brought  Into  the  state 
by  another  railway  company  under  some 
Joint  traffic  arrangement,  the  foreign  compa- 
ny is  not  "transacting  business"  within  the 
state.  Slaughter  v.  Canadian  Pac.  Ry.  Co., 
119  N,  W.  398,  400, 106  Minn.  263. 

Contracts  were  made  in  Maryland, 
through  the  Merchants'  &  Miners'  Transpor- 
tation Company,  a  domestic  corporation,  for 
the  Central  of  Georgia  Railway  Company,  a 
foreign  corporation,  which  the  foreign  com- 
pany recognized  as  binding.  The  domestic 
corporation  sold  tickets  and  issued  bills  of 
lading  good  over  its  own  line  and  also  over 
the  lines  of  the  foreign  corporation,  collecting 
the  whole  fare  in  the  case  of  a  passenger,  and 
collecting  the  entire  charge  for  the  carriage 
in  the  case  of  freight.  An  agent  within  the 
state  was  appointed  Jointly  by  the  two  com- 
panies to  solicit  traffic  over  both  lines,  which 
were  advertised  under  the  name  of  the  "Cen- 
tral Savannah  Line."  In  the  window  of  the 
building  occupied  by  the  domestic  company 
there  was  a  sign  "Central  Savannah  Line 
via  Central  of  Georgia  Railway  &  Merchants' 
and  Miners'  Transportation  Company."  In 
this  building  the  Joint  agent  had  his  office, 
and  solicited  freight  for  transportation  over 
parts  of  the  entire  line.  The  advertising 
folders  of  the  Central  of  Georgia  Railway 
stated  that  tickets  over  that  line  could  be 
purchased  at  any  of  the  Merchants*  &  Miners' 
ticket  offices.  Held,  that  the  Central  of 
(icorgla  Railway  Company  was  "transacting 
business"  in  Maryland  within  the  meaning  of 
Code  Pub.  Gen.  Laws  1904,  art  23,  f  409, 
providing  that  any  corporation  not  chartered 
by  the  state  which  shall  transact  business 
therein  shall  be  deemed  to  hold  and  exercise 
it9  franchises  within  the  state,  and  shall  be 
liable  to  suit  in  any  of  the  courts  of  the  state 
on  any  dealings  or  transactions  therein. 
Central  of  Georgia  Ry.  Co.  v.  Eichberg,  68 
Atl.  690,  694,  107  Md.  363,  14  L.  R.  A.  (N.  S.) 
3«9. 
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Making    eontraet    or    tale    outside    of 
state 

Under  an  Indiana  statute  forbidding  the 
transaction  of  business  in  the  state  by  foreign 
corporations  which  have  not  complied  with 
the  terms  of  the  act,  an  order  for  goods  taken 
by  a  traveling  salesman  in  Indiana,  the  goods 
to  be  delivered  and  paid  for  at  Canton,  Ohio, 
is  not  an  Indiana  contract,  and  does  not  con- 
stitute "transacting  business"  in  that  state. 
Mutual  Mfg.  Co.  V.  Alpaugh,  91  N.  B.  504, 
506,  174  Ind.  381. 

Taking  applications  for  advertising  that 
do  not  become  contracts  until  accepted  by  a 
Pennsylvania  corporation  in  that  state,  and 
are  performed  by  insertion  of  the  adver- 
tisement in  a  book  published  in  Pennsylvania, 
is  not  a  "transaction  of  business"  within  the 
state,  in  violation  of  Corporation  Act  April 
21,  1896  (P.  L.  p.  307)  {  97.  Bell  Telephone 
Co.  of  Philadelphia  v.  Galen  Hall  Co.,  72  Atl. 
47,  77  N.  J.  Law,  253. 

The  agent  of  a  foreign  corporation,  which 
had  not  obtained  from  the  secretary  of  state 
a  certificate  that  it  was  authorized  to  do 
business  in  this  state,  negotiated  for  it  a  sale 
of  goods  to  the  defendant  The  negotiations 
were  carried  on  in  this  state  and  resulted  in 
a  written  agreement  signed  in  this  state  by 
the  defendant  and  the  agent,  which  .contained 
an  express  stipulation  that  it  was  subject  to 
the  approval  of  the  home  office  of  the  vendor 
in  another  state.  Held,  that  the  writing  did 
not  become  a  contract,  binding  the  parties 
thereto,  until  it  was  approved  by  the  foreign 
corporation,  and,  such  sale  not  being  complet- 
ed until  such  approval,  it  was  not  "transact- 
ing business  in  this  state,"  requiring  the  ob- 
taining of  the  aforesaid  certificate  of  the  sec- 
retary of  state  before  any  action  could  be 
brought  upon  any  contract  made  by  it,  as 
prescribed  in  section  98  of  "An  act  concerning 
coriM>rations,"  and  the  supplements  thereto 
(P.  L.  1896,  c.  185,  p.  277).  Low  v.  Davy,  83 
Atl.  869.  83  N.  J.  Law,  540. 

MaMng  single  loan 

The  doing  of  a  single  act  of  business  by 
a  foreign  corporation,  as,  the  taking  of  a 
mortgage  to  secure  a  loan,  does  not  bring  it 
within  Laws  1905,  c.  79,  §  102,  providing  that 
every  foreign  corporation,  except  banking,  in- 
surance, and  railroad  corporations,  before 
"transacting  business"  in  the  territory,  shall 
file  In  the  office  of  the  secretary  of  the  terri- 
tory a  copy  of  its  charter.  Goode  v.  Colorado 
Inv.  Loan  Co.,  117  Pac.  856, 16  N.  M.  461. 

Malrlng  single  sale 

Under  Penal  Law  (Consol.  Laws,  c.  40)  { 
440,  prohibiting  the  "transaction  of  business" 
under  an  assumed  name  without  filing  the  re- 
quired certificate,  a  single  sale  of  trees  does 
not  constitute  a  violation  of  the  statute. 
People  ex  reL  Allen  v.  Whiting,  123  N.  Y. 
Supp.  769,  770,  68  Misc.  Rep.  306. 

Rev.  Laws  Minn.  1905,  §  2888,  requiring 
a  foreign  corporation  to  maintain  a  place  in 


the  state  for  ''transacting  its  business,*'  etc., 
before  it  may  transact  domestic  business  or 
sue  in  domestic  courts  or  hold  or  dispose  of 
property  within  the  state,  does  not  apply  to 
a  single  contract  to  deliver  coal  to  a  firm 
located  in  that  state.  Hunter  W.  Finch  & 
Co.  V.  Zenith  Furnace  Co.,  92  N.  B.  521,  523, 
245  IlL  586 ;  Id.,  146  IlL  App.  257-281. 

The  sale  by  a  foreign  corporation  of  five 
car  loads  of  cement  to  one  in  this  state  was 
not  "transacting  business"  in  the  state  in 
violation  of  a  statute  providing  that  foreign 
corporations  which  have  not  complied  with 
its  terms  shall  not  be  permitted  to  transact 
business  in  the  state;  being  only  a  single 
transaction.  Alpena  t'ortland  Cement  Co.  v. 
Jenkins  &  Reynolds  Co.,  91  N.  E.  480,  481, 
244  111.  354. 

Snbsoription.  to  stock 

New  York  General  Corporation  Law 
(Consol.  Laws  1909,  c.  23)  {  15,  provides  that 
no  foreign  stock  corporation  other  than  a 
moneyed  corporation  can  do  business  within 
the  state  without  first  having  procured  a 
certificate  that  it  has  complied  with  the  re- 
quirements of  law.  Held,  that  a  subscrip- 
tion to  the  stock  of  a  foreign  corporation  and 
the  issuance  of  the  stock  subscribed  for  to  a 
resident  of  New  9ork  do  not  constitute  a 
''transaction  of  business  within  the  state"  by 
the  corporation.  Southworth  v.  Morgan,  1^ 
N.  Y.  Supp.  598,  600,  71  Misc.  Rep.  214. 

TRANSAGTIOir 

A  '^transaction"  may  include  a  series  of 
occurrences  extending  over  a  great  length  of 
tinKe.  Fraley  v.  Fraley,  64  S.  EI  381,  383, 150 
N.  C.  501. 


The  word  "transaction"  is  not  synony- 
mous with  "occurrence."  Excelsior  Clay 
Works  V.  De  Camp,  80  N.  E.  981,  983,  40  Ind. 
App.  26  (citing  Lake  Shore,  eta,  B.  Go.  v. 
Van  Auken,  1  Ind.  App.  492,  27  N^  B.  119). 

A  judgment  denying  probate  of  a  will  on 
the  ground  of  undue  influence  exerted  by  an 
individual  is  not  res  Judicata  in  an  action  to 
set  aside  a  deed  executed  by  testator  to  such 
individual  at  the  same  time,  though  the  two 
papers  were  executed  as  a  part  of  the  same 
transaction;  the  word  "transaction"  mean- 
ing the  doing  or  performing  of  any  affair, 
management  of  any  matter,  as  the  transae* 
tion  of  business;  that  which  is  done  or  in 
the  process  of  being  done.  Courtney  t. 
Courtney,  129  N.  W.  52,  53,  149  Iowa,  645. 

Rev.  St  1899,  {  4656  (Ann.  St  1906,  p. 
2536),  authorizes  a  wife  to  testify  for  her 
husband,  in  a  suit  against  him  concerning 
business  transactions  directed  or  conducted 
by  her  as  his  agent.  Held,  that  "transac- 
tions" referred  to  were  those  had  between 
her  acting  as  his  agent  and  some  other  per- 
son, and  did  not  include  a  case  where  he  con- 
summated an  agreement  himself,  and  only 
called  on  her  to  sign  his  name  to  a  note  be- 
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cause  of  hlB  illiteracy.    Fiahtrndc  t.  Harri- 
son, 119  S.  W.  465,  466,  137  Mo.  App.  664. 

Blkins  Act  Feb.  19,  1903,  c  708,  pro- 
hibits any  person  or  corporation  from  receiv- 
ing any  rebate,  concession,  or  discrimination 
in  respect  to  the  transportation  of  any  prop- 
erty in  interstate  or  foreign  commerce,  etc., 
and  declares  that  every  person  or  corpora- 
tion who  shall  accept  or  receive  any  such  re- 
bates or  concession  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  be  fined,  etc. 
Held,  that  the  gist  of  the  offense  was  the  re- 
ceipt ef  a  concession,  irrespective  of  whether 
the  property  involved  was  train  loads,  car 
loads,  or  i)ounds,  and  consisted  of  the  "trans- 
action," which  was  not  completed  until  the 
shipper  received  a  rate  different  from  the  es- 
tablished rate,  without  reference  to  the  size 
of  the  shipment.  Standard  Oil  Go.  of  Indi- 
ana V.  United  States,  164  Fed.  376,  386,  90 
G.  0.  A.  364. 

Under  Code'  Civ.  Proc.  (  442,  providing 
that,  whenever  a  defendant  seeks  affirmative 
relief  against  any  party  to  the  action  relat- 
ing to  or  depending  upon  the  contract  or 
transaction  on  which  it  is  brought,  the  term 
"transaction"  means  some  commercial  or 
business  negotiation,  and  not  a  wrong  of  vio- 
lence or  fraud,  and  so,  in  an  action  on  notes, 
defendant  cannot  set  up  a  cross-action  for 
damages  because  of  the  improper  issuance 
and  levy  of  an  attachment  In  a  former  action 
on  such  notes.  Clark  y.  Kelley,  124  Pac. 
846,  847,  163  Cal.  207. 

Where,  in  a  suit  to  compel  a  defendant 
to  leave  complainant's  house,  he  alleged  that 
she  had  been  employed  as  his  servant  at  $20 
per  month,  and,  though  she  had  been  dis- 
charged and  paid,  she  refused  to  leave  the 
house  and  claimed  the  right  to  remain  there, 
a  cross-complaint,  in  which  defendant  al- 
leged that  she  had  been  fraudulently  induced 
to  believe  that  she  was  complainant's  lawful 
wife,  and  that  her  services  were  reasonably 
worth  $50  per  month,  and  demanding  Judg- 
ment for  the  difference,  was  properly  filed  as 
relating  to  the  "transaction"  which  was  the 
subject  of  the  action.  Mixer  v.  Mixer,  83 
Pac.  273,  274,  2  Cal.  App.  227. 

A  person  sued  for  broker's  commissions 
cannot  have  another  broker,  claiming  com- 
missions on  the  same  sale  under  a  different 
contract,  brought  in,  and  his  rights,  deter- 
mined in  that  action  under  St.  1898,  §  2656a, 
providing  that  a  defendant  may  have  affirm- 
ative relief  against  a  person  not  a  party  up- 
on his  being  brought  in,  but  that  such  relief 
must  involve  or  affect  the  contract,  transac- 
tion, or  property  which  is  the  subject-matter 
of  the  action,  the  relief  sought  not  affecting 
the  contract  or  transaction  involved,  since 
"transaction"  means  whatever  may  be  done 
by  one  person  which  affects  another's  rights 
and  out  of  which  a  cause  of  action  may  arise, 
and  in  this  case  means  tbe  making  of  the 
contract  aued  on,  but,  if  held  to  include  its 


performance,  it  would  not  be  affected  by  the 
relief  sought,  since  defendant  can  show  with- 
out the  presence  of 'the  other  broker  that  the 
purchaser  was  procured  by  him.  Schenck 
V.  Sterling  Engineering  &  Const  Co.  (Wis.) 
138  N.  W.  637,  639. 

Defendant's  assignor,  to  assist  a  cloth- 
ing house  to  settle  with  its  creditors,  includ- 
ing defendant,  took  a  mortgage  on  its  stock 
for  $1,700,  specified  in  a  note,  and  as  a  part 
of  the  same  "transaction,"  upon  execution 
and  delivery  of  the  note  and  mortgage,  de- 
livered to  the  mortgagor's  attorney  his 
signed  personal  checks,  payable  to  the  credi- 
tors, part  of  which  were  filled  out  and  mailed 
the  same  day  and  the  rest  within  a  few  days 
as  soon  as  the  proper  amounts  were  ascer- 
tained and  paid  by  him  on  presentment ;  the 
amount  so  paid  being  $1,650,  which,  with  a 
previous  debt  due  the  mortgagee,  exceeded 
the  sum  for  which  the  mortgage  note  waa 
given.  The  affidavit  accompanying  the  mort- 
gage was  that  it  was  made  to  secure  the  debt 
specified  in  the  condition  thereof,  and  for  no 
other  purpose,  and  that  the  same  was  a  Just 
debt,  honestly  due  and  owing  from  the  mort- 
gagor to  the  mortgagee.  Held,  in  a  suit  by 
an  attaching  creditor  of  the  mortgagor  to  en- 
Join  foreclosure  of  the  mortgage,,  that  a 
"transaction"  meant  a  groups  of  facts  so  con- 
nected as  to  be  referred  to  by  a  single  legal 
name,  that  it  need  not  be  confined  to  what 
was  done  in  one  day,  nor  at  one  time,  nor  at 
one  place,  and  that  its  immedlateness  was 
tested  by  a  logical  connection  and  not  by 
closeness  of  time,  and  that  the  word  "imme- 
diately" implied  such  convenient  time  as  was 
reasonably  requisite  for  completing  the  thing 
done;  and  hence  that  the  affidavit  conformed 
to  the  purpose  of  the  mortgage  and  verified 
the  Justice  and  validity  of  the  debt  sought  to 
be  secured  thereby.  Herald  &  Globe  Ass'n 
V.  Clere  Clothing  Co.,  84  Atl.  23,  25,  86  Vt 
141. 

In  reference  to  oonnterolaini 

Under  Code  Civ.  Proc.  |  501,  subd.  1, 
permitting  a  counterclaim,  If  it  be  a  cause 
of  action  arising  out  of  the  "contract  or 
transaction"  set  forth  in  the  complaint,  the 
word  "transaction"  is  broader  than  the  word 
"contract";  so,  if  the  defendant's  cause  of 
action  arises  out  of  the  same  transaction  out 
of  which  plaintiff's  arises,  it  may  be  plead- 
ed as  a  counterclaim.  Kneeland  v.  Pennell, 
96  N.  Y.  Supp.  403,  405,  49  Misc.  Rep.  94  (cit- 
ing Ter  Kuile  v.  Marsland,  31  N.  Y.  Supp 
5,  81  Hun,  420). 

The  word  "transaction,"  as  used  in  Rev. 
Code  1899,  f  5274,  relating  to  counterclaims, 
and  authorizing  the  setting  up  as  a  counter- 
claim of  a  claim  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  founda- 
tion of  plaintiff's  claim,  is  broader  in  mean- 
ing than  the  word  "contract,"  and  includes 
torta  One  slander  cannot  be  set  up  as  a 
counterclaim    against^   another   slander,   al- 
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though  both  are  uttered  at  the  same  time 
and  place  and  in  the  same  conversation. 
Wrege  v.  Jones,  100  N.  W.  705,  706,  13  N.  D. 
2G7»  112  Am.  St  Rep.  679,  3  Ann.  Cas.  482. 

2  Abb.  Law  Diet  p.  500,  declares  that 
the  term  "transaction,"  in  a  statute  limiting 
counterclaims  to  demands  arising  out  of  the 
same  transaction,  intends  some  commercial 
or  business  negotiation,  and  not  a  wrong  of 
violence  or  fraud.  Code  Civ.  Proc.  H  438, 
442,  authorizing  a  counterclaim  or  cross- 
complaint  where  the  cause  of  action  arises 
out  of  the  transaction  set  forth  in  the  com- 
plaint, does  not  authorize  a  counterclaim  for 
a  trespass  on  laud  and  injuries  to  defend- 
ant's crops  by  plaintiff  In  an  action  of  claim 
and  delivery  by  plaintiff  to  recover  posses- 
sion of  the  cattle.  Glide  v.  Kayser,  76  Pac. 
50,  142  Cal.  419. 

Under  Code  Civ.  Proc.  {  501,  subd.  1,  au- 
thorizing a  cause  of  action  to  be  pleaded  as 
a  counterclaim,  which  arises  out  of  the 
transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plain tiff^s  claim  or  con- 
nected with  the  subject  of  the  action,  a  cause 
of  action  for  fraud  in  inducing  a  marriage 
promise  is  a  proper  subject  of  counterclaim 
in  an  action  for  breach  of  marriage  promise, 
the  word  "transaction"  in  the  statute  not  be- 
ing limited  to  causes  of  action  arising  on  the 
contract,  but  being  broad  enough  to  permit 
causes  of  action  arising  from  tort  to  be  sub- 
ject of  counterclaim,  aud  the  "transaction" 
not  necessarily  being  identical  in  its  par- 
ticular facts  and  details  with  that  set  up  in 
the  complaint  Gross  v.  Ilochstim,  130  N.  Y. 
Supp.  315,  319,  72  Misc.  Rep.  343. 

Courts  and  text-writers  have  expended 
much  time  aud  learning  in  attempting  to  de- 
line  the  meaning  of  the  word  "transaction" 
and  of  the  phrase  "subject  of  the  action,"  as 
used  in  the  statute  relating  to  counterclaim, 
which  is  common  to  many  states,  and,  it  mui»t 
be  confessed,  without  marked  success.  Bliss, 
in  refering  to  this  provision,  says:  "Three 
classes  of  counterclaims  are  here  provided 
for:  First,  a  demand  existing  in  favor  of 
the  defendant  and  against  the  plaintiff, 
which  arises  out  of  the  contract  upon  which 
the  plaintiff  has  based  his  action;  second,  a 
demand  so  exinting,  which  arises  out  of  the 
transaction — a  broader  term  than  contract — 
upon  which  the  plaintiff  has  based  his  action; 
and,  third,  a  demand  so  existing  w^hich  need 
not  neci'ssarily  arise  out  of  either  the  con- 
tract or  the  transaction  involved  in  the  ac- 
tion, but  is  sutfioieut  if  it  is  connected  with 
the  8ul)ject  of  the  action."  Under  such  a 
statute  (Rev.  Codes  1800,  f  5274,  subd.  1),  a 
mnrtiiagor  of  chattels  may  counterclaim  for 
their  conversion  by  the  mortgagee  when  sued 
on  the  note  secured  by  the  mortgage.  Han- 
son V.  Skogman,  105  N.  W.  90,  91,  14  N.  D. 
445. 

The  word  "tni"sactlon,"  as  used  in  the 
statutes  relating  to  counterclaims  is  intended 


to  signify  something  different  from  and  ad« 
ditional  tp  "contract."  A  contract  Is  a  trans- 
action, but  a  transaction  is  not  necessarily 
a  contract.  The  word  "transaction"  is  not 
synonymous  with  "accident"  or  "occurrence." 
A  transaction  is  also  defined  as  "the  manage- 
ment or  settlement  of  an  affair;"  "that 
which  is  done;"  "transacting  or  conducting 
any  business;  negotiation;  management;  a 
proceeding;"  and,  as  ordinarily  employed,  is 
understood  to  mean  the  doing  or  performing 
of  some  matter  of  business  between  two  or 
more  persons.  It  is  from  the  Latin  "trans" 
and  "ago"  (to  carry  on).  It  is  not  confined 
to  what  is  done  in  one  day,  or  at  a  single 
time  or  place.  The  logical  relation  of  facts 
determine  whether  they  together  constitute 
a  single  transaction.  In  an  action,  by  the 
assignee  of  a  lessee  entitled  to  remove  coal 
in  a  tract  of  land,  for  coal  inadvertently  re- 
moved therefrom  by  the  adjacent  owner,  the 
latter  may,  under  Burns'  Ann.  St.  1001,  H 
353,  354,  providing  that  a  claim  arising  out 
of  the  transaction  set  forth  In  the  complaint 
may  be  set  up  as  a  counterclaim,  set  up  as 
a  counterclaim  a  claim  arising  from  plain- 
tiff's assignor  inadvertently  removing  coal 
from  his  land.  Excelsior  Clay  Works  t.  De 
Camp,  80  N.  E.  081,  082,  40  Ind.  App.  2« 
(citing  Pom.  Rem.  &  Rem.  Rights,  §  709; 
Cent  Diet;  Webst  Dist;  Worcest  Diet.; 
Pel  ton  V.  Powell,  71  N.  W.  887,  06  Wis.  473; 
Deagan  v.  Weeks,  73  X.  Y.  Supp.  641,  07  App. 
Div.  410;  Cunningham,  Adm'r,  v.  Speagle, 
50  S.  W.  244,  106  Ky.  278 ;  Roberts  v.  Dtmo- 
van,  9  Pac.  180,  11  i»ac.  500,  70  Cal.  113: 
Lake  Shore,  etc.,  R.  Co.  v.  Van  Auken,  27  X. 
E.  119,  1  Ind.  App.  492,  40(5;  First  Xat. 
Bank  v.  Wisdom's  Ex'r,  63  S.  W.  461,  111 
Ky.  135). 

The  term  "transaction,"  as  u.«?ed  in  the 
statute  relating  to  counterclaims,  aud  pro- 
viding that  a  counterclaim  must  arise  out 
of  the  contract  or  transaction  set  forth  iu 
the  complaint  as  the  founilatlon  of  plaintiffs 
claim,  is  ol^viously  broader  than  the  term 
"contract,"  and  authorizes  matters  to  b« 
set  up  as  counterclaim  which  could  not  be 
pleaded  as  arising  on  the  contract  relied  on 
by  plaintiff.  The  cause  of  action  arises 
from  the  transaction  set  forth  in  the  com- 
plaint when  the  combination  of  actB  and 
events,  circumstances  and  defaults,  upoQ 
which  the  rights  of  the  parties  are  based, 
when  viewed  in  one  aspect,  result  in  plain- 
tiff's right  of  action,  and,  when  viewed  in 
another  asi>ect,  result  favorably  to  defend- 
ant The  transaction  is  not  necessarily  con- 
fined by  tlie  facts  stated  in  the  complaint 
but  the  defendant  may  set  up  new  facts  and 
show  the  entire  transaction,  and  counterclaim 
on  tliat  state  of  facts  as  the  transaction  on 
which  plaintiff's  claim  is  founded.  In  an  ac- 
tion to  re<*over  damages  for  the  alleged 
fraudulent  acts  of  defendant,  a  corporation 
en^Miicd  in  the  business  of  buying,  selllne, 
and  dealing  in  grain,  provisions,  etc.,  for  fu- 
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ture  delivery,  defendant  may  set  up  as  a 
counterclaim  a  claim  based  on  tlie  fact  that 
it  made  in  vestments  for  plaintiff  in  tlie  pur- 
chase of  grain  for  future  delivery  as  outlined 
in  the  complaint,  and  by  reason  of  fluctua- 
tion In  the  market  It  was  necessary,  from 
time  to  time,  to  advance  money  on  such  pur- 
chases to  protect  the  same,  and  that  defend- 
ant made  a  series  of  such  advances,  for 
which  judgment  was  asked.  King  v.  Coe 
Commission  Co.,  100  N.  W.  667,  668,  9S 
Minn.  52. 

In  an  action  on  a  contract  or  tort,  a 
counterclaim  may  be  Interposed  based  on 
either  contract  or  tort,  provided  it  answers 
the  other  requirements  of  Code  Civ.  Proc.  §§ 
501,  502,  viz.,  that  it  arises  out  of  the  con- 
tract or  transaction  pleaded  in  the  complaint 
as  the  foundation  of  plaintiff's  claim,  or  is 
connected  with  the  subject  of  the  action,  or, 
If  the  action  be  on  contract,  is  a  cause  of  ac- 
tion arising  on  contract,  and  existing  when 
the  action  was  commenced.  Code  Civ.  Proc. 
f  500,  authorizes  defendant  to  interpose  an 
answer  stating  any  new  matter  constituting 
a  defense  or  counterclaim,  and  section  501 
pro\ides  that  a  counterclaim  in  an  action  for 
tort  must  be  a  cause  of  action  in  favor  of  de- 
fendant and  against  plaintiff,  arising  out  of 
the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plaintiff's 
claim,  or  as  the  subject  of  the  action.  Plain- 
tiff sued  defendant  for  false  imprisonment 
and  malicious  prosecution  arising  out  of  his 
arrest  by  a  policeman  without  a  warrant  for 
alleged  disorderly  conduct,  constituting  or 
calculated  to  provoke  a  breach  of  the  peace 
by  annoying  defendant  by  posting  theatrical 
posters  or  bills  upon  a  billboard  attached  to 
the  premises  leased  to  defendant  In  the  city 
of  New  York  without  the  consent  of  the  own- 
er and  over  defendant's  protest,  and  for  de- 
fendant's alleged  malicious  prosecution 
therefor.  i/eW,  thaf  the  "transaction"  plead- 
ed as  the  foundation  of  plaintiff's  claim  was 
in  the  one  case  the  arrest,  and  In  the  other  the 
acts  constituting  the  malicious  prosecution 
and  not  the  posting  of  the  advertisements; 
and  hence  defendant  was  not  entitled  to 
counterclaim  for  damages  resulting  from  the 
trespass  consisting  of  the  unlawful  Invasion 
of  the  premises.  Adams  v.  Schwartz,  122  N. 
Y.  Supp.  41,  44-50,  137  App.  Div.  230. 

In  reference  to  Joinder  of  actions 

The  word  'transaction,"  as  used  In  the 
statute,  authorizing  Joinder  of  actions  aris- 
ing out  of  the  same  transaction,  means  what- 
ever maj*  be  done  by  one  person  which  af- 
fects another  person's  right,  and  out  of  which 
a  cause  of  action  may  arise.  McArthur  v. 
Moffett,  128  N.  W.  445,  448,  143  Wis.  564,  33 
L.  R.  A.  (N.  S.)  264. 

"TransacUon,"  In  Code  Civ.  Proc.  S  484, 
relating  to  the  uniting  of  actions  on  claims 
arising  out  of  transactions  connected  with 
the  same  subject  of  action,  means  the  do- 


ing or  performance  of  any  business;  the 
management  of  any  affair;  the  act  of  trans- 
acting or  conducting  any  business;  negotia- 
tion; management;  a  proceeding.  Kogers 
V.  Wheeler,  85  N.  Y.  Supp.  »81,  9b5,  89  App. 
Div.  435  (citing  Bouv.  Law  Diet;  Pom.  Code 
Rem.  §  473). 

The  term  '^transactions  connected  with 
the  same  subject  of  action"  refers  to  a  dif- 
ferent situation  than  "causes  of  action  aris- 
ing out  of  the  same  transaction."  The  for- 
mer applies  generally,  If  not  exclusively,  to 
matters  which  might  constitute  a  source  of 
independent  causes  of  action,  yet  Is  so  ger- 
mane to  the  primary  matter,  the  suit  being 
in  equity,  as  to  be  regarded  really  a  part 
thereof.  Emerson  v.  Nash,  102  N.  W.  921, 
922,  926,  928,  124  Wis.  369,  70  U  R.  A,  326. 
109  Ann.  St  Rep.  944. 

The  word  "transaction,"  as  used  In  Rev. 
Laws  1905,  §  4154,  providing  for  the  uniting 
of  causes  of  action  arising  out  of  same  trans- 
action or  transactions,  embraces  something 
more  than  contractual  relations.  It  includes 
any  occurrences  or  affairs  the  result  of 
which  vests  in  a  party  the  right  to  maintain 
an  action,  whether  the  occurrences  be  In  the 
nature  of  tort  or  otherwise.  Mayberry  v. 
Northern  Pac.  Ry.  Co.,  110  N.  W.  356,  358, 
100  Minn.  79,  12  L.  R.  A.  (N.  8.)  675,  10  Ann. 
Cas.  754. 

In  section  5623  of  the  statute  (Comp. 
Laws  1909),  which  provides  that  several 
causes  of  action  may  be  united  in  the  same 
petition,  where  they  arise  out  of  the  same 
transaction,  or  transactions  connected  with 
the  same  subject  of  action,  the  term  "cause 
of  action"  means  a  redressible  wrong.  Its 
elements  being  the  wrong  and  the  relief 
provided.  The  "subject  of  action"  Is  a  pri- 
mary right  and  its  infringement  The  term 
"transaction"  is  used  In  the  first  clause  with 
reference  to,  and  expressive  of,  all  the  acts, 
or  groups  of  related  acts,  which  go  to  make 
up  one  entire  project,  system,  or  deal,  refer- 
red to  as  a  "transaction,"  and  in  the  latter 
clause  it  is  used  to  include  and  encompass 
only  such  acts,  or  groups  of  acts,  as  in  them- 
selves constitute  separate,  redressible 
wrongs;  and  such  wrongs  (transactions)  are 
connected  with  the  same  "subject  of  action" 
whenever  they  affect,  grow  out  of,  or  con- 
stitute separate  infringements  of,  the  same 
primary  right.  Stone  v.  Case,  124  Pac  9(50, 
963,  34  Okl.  5,  43  L.  R.  A.  (N.  S.)  1168. 

Transactions  with  decedents 

^^Transaction,"  within  Gen.  St  1901.  § 
4770,  prohibiting  a  witness  to  testify  in  his 
own  behalf  as  to  any  transaction  had  with 
a  decedent,  means  an  action  participated  In 
by  the  witness  and  the  decedent  Clifton  v. 
Meuser,  100  Pac.  645,  647,  79  Kan.  655  (cit- 
ing 6  Words  and  Phrases,  pp.  5:J(j5,  5306;  8 
Words  and  Phrases,  pp.  7061,  7062). 
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'  Notwithstanding  an  instrument  sued  on 
was  a  "transaction  with  decedent"  within 
Sayles*  Ann.  Civ.  St  18d7,  art.  2302,  yet  de- 
fendant having  been  called  by  plaintiff,  the 
administrator,  to  testify  to  a  part  of  the 
transaction,  should  have  been  permitted  to 
testify  to  the  whole  of  it  Watson  v.  Dod- 
son,  121  S.  W.  209,  57  Tex.  Civ.  App.  32. 

The  test  as  to  what  is  a  "transaction 
with"  the  deceased  so  as  to  come  within  the 
statutory  prohibition  has  been  defined  by  this 
court  in  Van  Wagenen  v.  Bonnot  et  al..  Ad- 
ministrators, 74  N.  J.  Eq.  843,  70  Atl.  143, 
18  U  R.  A.  (N.  S.)  400,  and,  measured  by 
that  test,  certain  testimony  given  by  the 
plaintiff  in  this  action  was  erroneously  ad- 
mitted. Campbell  v.  Akarman,  83  Atl.  881, 
83  N.  J.  Law,  567. 

The  word  "transaction,"  as  used  in  Civ. 
Code,  f  329,  providing  that  no  interested  per- 
son shall  testify  to  any  "transaction"  had  be- 
tween the  deceased  person,  etc.,  embraces 
every  variety  of  affairs,  the  subject  of  ne- 
gotiations, actions,  or  contracts.  Wilson  v. 
Wilson,  120  N.  W.  147,  148,  83  Neb.  562; 
Fitch  V.  Martin,  104  N.  W.-  1072,  1075,  74 
Neb.  538  (citing  Smith  v.  Perry,  73  N.  W. 
282,  52  Neb.  738). 

The  performance  of  services  for  a  per- 
son since  deceased,  and  the  determination  of 
their  value,  does  not  involve  a  "transaction 
personally  with  the  deceased,"  within  St. 
1898,  f  4069,  providing  that  no  party  shall 
testify  as  to  any  transaction  with  a  deceased 
person  in  a  proceeding  in  which  the  opposite 
party  sustains  his  liability  under  the  deceas- 
ed person.  Rossi's  Estate  v.  Baehr,  113  N. 
W.  483,  434,  133  Wis.  119. 

Under  16  Del.  Laws,  a  537,  providing 
that  in  actions  against  administrators,  in 
which  Judgment  may  be  rendered  against 
them,  neither  party  may  testify  as  to  any 
"transaction"  with  the  intestate,  a  Judgment 
creditor,  seeking  to  enforce  a  Judgment  ob- 
tained against  a  decedent,  may  not  testify 
as  to  the  payment  or  nonpayment  of  the 
judgment  by  decedent,  because  payment  or 
nonpayment  is  a  transaction  within  the  stat- 
ute. Knowles  v.  Waller,  78  Atl.  611,  '612,  7 
PennewlU,  220. 

Code  1904,  |  3346,  which  provides  that, 
where  one  of  the  original  parties  to  a  "trans- 
action" is  incapable  of  testifying  by  reason 
of  death,  etc,  the  adverse  party  shall  not 
testify  thereto,  prevents  a  wife,  in  suing  her 
husband's  estate  for  her  distributive  share  in 
the  estate  of  her  brother,  of  which  her  hus- 
band was  administrator,  from  testifying 
whether  her  husband  paid  her  such  distribu- 
tive share.  Mclntyre  v.  Wright,  74  S,  B. 
172,  173,  113  Va.  299  (quoting  8  Words  and 
Phrases,  p.  7062). 

On  the  issue  as  to  whether  a  will  was 
the  result  of  an  insane  delusion,  conceived  by 
testator  towards  his  wife  about  the  time  of 


his  mother's  death,  testimony  of  the  wife 
that,  while  traveling  to  the  mother's  funeral 
on  a  train,  the  testator  sat  several  seats  be- 
hind his  wife,  and  that  every  time  she  look- 
ed back  at  him  he  was  "gazing"  at  her,  was 
not  inadmissible  as  being  a  "transaction"  or 
"communication"  with  the  testator.  Lanham 
V.  Lanham  (Tex.)  146  S.  W.  635,  637. 

The  testimony  of  a  grantee,  when  sued 
by  an  heir  of  the  deceased  grantor  to  set 
aside  the  deed  on  the  ground  of  nondelivery, 
that  he  had  the  deed  in  his  possession  very 
soon  after  the  date  thereof,  and  that  he 
thereafter  kept  it  among  his  private  effects, 
does  not  relate  to  any  "transactions  with 
nor  statements  made  by  decedent,"  within 
Rem.  &  Bal.  Code,  {  1211,  and  is  competent 
on  the  issue  of  delivery..  Bardsley  v.  Truax, 
116  Pac.  1075,  1076,  64  Wash.  400. 

Under  Code  1907,  (  4007,  relating  to  evi- 
dence of  transactions  with  a  decedent,  a 
grantor,  suing  the  heirs  of  the.  deceased 
grantee  to  cancel  the  deed  and  expunge  it 
from  the  record,  on  the  ground  that  he  never 
executed  or  acknowledged  the  deed,  may  tes- 
tify that  he  did  not  sign  or  acknowledge  the 
deed,  unless  It  is  conclusively  shown  or  con- 
ceded that  he  was  a  party;  a  "transaction" 
between  two  persons  implying  action,  con- 
sent, knowledge,  or  acquiescence  on  the  part 
of  both.  Blount  v.  Blount,  48  South.  581, 
582,  158  Ala.  242,  21  L.  R.  A.  (N.  S.)  755,  17 
Ann.  CSas.  392. 

In  a  suit  on  a  note  by  the  administrator 
of  the  deceased  person,  the  defendant  plead- 
ed usury.  A  statement,  part  of  which  was 
in  the  handwriting  of  the  deceased  person, 
was  offered  in  evidence,  and  the  defendant 
was  permitted  to  testify  that  tills  statement 
was  given  by  the  deceased  person,  and  that 
the  various  items  shown  on  the  statement 
were  intended  to  represent  the  usurious 
transaction,  and  that  he  paid  a  usurious  rate 
of  interest  for  the  money.  Held,  that  this 
testimony  related  to  a  "transaction"  with 
the  deceased  person,  and  that  it  was  error  to 
admit  it  Wadlelgh  v.  Parker,  124  Pac 
957,  959,  34  OkL  213. 

"The  word  'transaction,'  as  used  in  a 
statute  relating  to  the  admissibility  of  evi- 
dence of  transactions  or  communications 
with  deceased  persons,  has  often  received  Ju 
dicial  interpretation."  It  is  said  to  mean 
every  variety  of  affairs  which  forms  the  sub- 
ject of  negotiations  or  actions  between  the 
parties.  Whitney  v.  Brown,  90  Pac.  277, 
278,  75  Kan.  678,  11  L.  R.  A.  (N.  S.)  468,  12 
Ann.  Cas.  768  (citing  8  Words  and  Phrases, 
7062,  and  quoting  from  opinion  in  HolUday 
V.  McKinne,  22  Fla.  153). 

In  an  action  against  the  administrator  of 
plaintiff's  sister  for  services  rendered  dur- 
ing her  last  illness,  evidence  that,  after  go- 
ing to  the  sister's  home,  plaintiff  had  a  con- 
I  yersation  or  understanding  with  her  concern- 
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ing  the  compensation  plaintiff  was  to  receiye» 
was  Incompetent,  as  it  related  to  a  "transac- 
tion" with  decedent;  a  "transaction,"  within 
the  statute,  including  anything  said  or  done 
between  witness  and  decedent,  or  any  act  or 
communication  in  which  they  both  had  a 
part  and  concerning  which  decedent,  if  liv- 
ing, could  corroborate  or  deny  witness' 
statements.  Sheldon  v.  Thomburg,  133  N. 
W.  1076,  1077,  153  Iowa,  622. 

'^Transactions  and  commonicatlons," 
within  Code  Civ.  Proc.  §  82^,  prohibiting  evi- 
dence of  personal  transactions  and  communi- 
cations between  interested  persons  and  a 
decedent,  embrace  every  variety  of  affairs 
which  can  form  the  subject  of  negotiation, 
Interviews,  or  actions  between  persons,  and 
include  every  method  by  which  one  person 
can  derive  impressions  or  information  from 
the  conduct,  condition,  or  language  of  an- 
other. Holland  v.  Holland,  90  N.  Y.  Supp. 
208,  211,  98  App.  Div.  366  (citing  Holcomb 
V.  Holcomb,  95  N.  Y.  316). 

Revisal  1905,  {  1631,  prohibiting  one  in- 
terested in  the  event  of  an  action  adversely 
to  the  decedent's  personal  representative 
from  testifying  to  a  ''transaction  with  dece- 
dent," did  not  prevent  a  witness,  in  an  action 
to  determine  whether  an  Instrument  found  in 
decedent's  safe  was  his  will,  from  testifying 
that  witness  has  papers  in  the  safe  himself, 
on  the  ground  that  witness  was  interested  as 
one  of  an  advisory  committee  named  in  the 
purported  will,  an  as  yet  unaccepted  trust 
without  compensation ;  the  testimony  merely 
serving  to  show,  from  the  witness'  own  con-, 
duct,  that  the  safe  was  a  proper  depository 
for  a  will.  Harper  v.  Harper,  62  S.  E.  553, 
554,  148  K  C.  453. 

Code  Civ.  Proc.  1902,  {  400,  excludes  tes- 
timony of  a  party  in  interest  as  to  any  trans- 
action between  such  witness  and  a  person 
deceased  against  a  party  prosecuting  or  de- 
fending as  assignee  or  heir  of  the  decedent 
Defendant  in  partition,  who  claimed  as  an 
assignee  of  a  decedent  as  against  heirs  of  the 
decedent,  offered  as  a  witness  to  prove  the 
execution  of  a  deed  by  the  decedent  to  one 
of  the  defendants  a  party  who  had  purchased 
from  that  defendant  and  conveyed  to  him- 
self. Held,  that  while  a  witness  was  not  dis- 
qualified under  the  section  because  of  inter- 
est from  testifying  as  to  transactions  with 
a  deceased  person,  at  which  he  was  present 
without  being  a  participant,  the  term  "trans- 
action" was  very  comprehensive,  meaning  the 
carrying  on  or  through  of  any  matter  or  af- 
fair, and  that  as  the  witness  had  witnessed 
the  deed  and  given  it  validity  this  was  a 
transaction  between  him  and  the  deceased 
grantor  in  which  the  witness  had  participat- 
ed; and  hence  he  was  incompetent  to  testi- 
fy to  the  execution  of  the  deed.  Merck  v. 
Merck,  71  S.  K  969,  970,  89  S.  C.  347,  Ann. 
Cas.  1913A,  937. 


The  terms  "transactions"  and  "commu- 
nications," as  used  in  Code  Civ.  Proc.  |  829, 
which  provides  that  upon  the  trial  of  an  ac- 
tion a  party  or  person  interested  in  the  event 
shall  not  be  examined  as  a  witness  in  his  be- 
half or  interest,  against  the  executor,  admin- 
istrator, or  survivor  of  a  deceased  person, 
concerning  a  personal  transaction  or  commu- 
nication between  the  witness  and  the  dece- 
dent, embrace  every  variety  of  affairs  which 
can  form  the  subject  of  negotiations,  inter- 
views, or  actions  between  two  persons,  and 
Include  every  method  by  which  one  person 
can  derive  Impressions  or  information  from 
the  conduct,  condition,  or  language  of  an- 
other. Wilber  V.  Gillespie,  112  N.  Y.  Supp. 
20,  25,  127  App.  Div.  604  (quoting  and  adopt- 
ing definition  in  Holcomb  v.  Holcomb,  95  N. 
Y.  316). 

"The  test  laid  down  in  our  decisions  in 
ascertaining  what  is  'a  transaction  with'  the 
deceased,  about  which  the  other  party  to  it 
cannot  testify,  is  to  inquire  whether,  in 
case  the  witness  testified  falsely,  the  deceas- 
ed, if  living,  could  contradict  it  of  his  own 
knowledge."  The  proviso  in  the  evidence 
act  (P.  L.  1900,  p.  363,  {  4)  relating  to  testi- 
mony as  to  any  transaction  with  a  decedent 
represented  in  an  action,  renders  the  surviv- 
ing party  to  a  donatio  causa  mortis  incom- 
petent to  testify  that  a  closed  parcel  then 
delivered  remained  in  statu  quo  until  after 
donor's  death,  and  as  to  its  contents  when 
opened,  since  such  testimony  would  establish 
by  necessary  inference  its  contents  at  the 
time  of  delivery,  on  which  point  the  deceas- 
ed, if  living,  could  contradict  the  survivor. 
Van  Wagenen  v.  Bonnot,  70  AtL  143,  144, 
74  N.  J.  Eq.  843,  18  U  R.  A.  (N.  S.)  400  (cit- 
ing and  adopting  Smith  v.  Burnet,  35  N.  J. 
Eq.  314,  322;  Woolverton  v.  Van  Syckel,  31 
Atl.  603,  57  N.  J.  Law,  393 ;  Provost  v.  Rob- 
inson, 33  AU.  204,  58  N.  J.  Law,  222 ;  Dick- 
erson  v.  Payne,  48  AtL  528,  66  N.  J.  Law,  35). 

"Webster  defines  'transaction'  as  fol- 
lows: '(1)  The  doing  or  performing  of  any 
business;  the  management  of  any  affairs; 
performance.  (2)  That  which  is  done ;  an  af- 
fair; as  the  transaction  of  the  exchange.' 
It  is  defined  in  Anderson's  Dictionary  of 
Law  to  be  'whatever  may  be  done  by  one  per- 
son which  affects  another's  rights  ond  ou^ 
of  which  a  cause  of  action  may  arise.'  Un- 
der Code  1896,  (  1794,  providing  that  a  per- 
son having  a  pecuniary  interest  in  the  result 
of  a  suit  or  proceeding  shall  not  testify 
against  the  party  to  whom  the  interest  is  op- 
posed as  to  any  transaction'  with  a  deceas- 
ed person  whose  estate  is  interested  in  the 
result  or  proceeding,  a  physician  is  incom- 
petent to  testify  in  his  own  behalf,  in  an  ac- 
tion for  services  against  a  decedent's  estate, 
as  to  the  number  of  visits  he  made  to  deceas- 
ed, what  he  did  for  him,  and  how  he  reliev- 
ed his  suffering."  Duggar  v.  Pitts,  39  South. 
905,  906, 145  Ala.  358,  8  Ann.  Cas.  146. 
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The  court  did  not  err  in  permitting  Mrs. 
Hilley,  the  plaintilf,  to  testify,  over  objec- 
tions made,  as  follows:  ^'Captain  Hall  [the 
husband  and  agent  of  Mrs.  Hall,  the  defend- 
ant] came  to  my  house  while  Mr.  Shindle- 
bower  was  living ;  was  there  while  Mr.  Shin- 
dlebower  was  there  on  one  occasion  before 
Shindlebower  left  only  a  few  days.  With 
Captain  Hall  was  his  son,  Dr.  Hall.  Heard 
no  conversation  between  my  husband  and 
Captain  Hall,  or  Mr.  Shindlebower  and  Cap- 
tain Hall,  on  that  occasion  in  regard  to  the 
property,  except  Captain  mentioned  some- 
thing about  the  dstem.  Captain  Hall  in- 
quired of  me  the  dimensions  of  the  house. 
I  gave  them  to  him — how  many  rooms  there 
were,  and  the  sizes  of  them.  Nothing  said 
on  that  occasion  by  me  and  Mr.  Hilley  to 
Captain  Hall  with  reference  to  the  improve- 
ments, only  what  was  said  concerning  the 
back  porch  and  the  cistern.  My  husband 
spoke  to  Mr.  Hall's  son;  said  we  had  one  of 
the  best  cisterns  in  Polk  county,  as  well  as 
I  recollect;  said  he  put  a  good  substantial 
porch  there.  Mr.  Hilley  just  spoke  up  in 
this  way — says:  *I  have  built  one  of  the  best 
cisterns  in  Polk  county,  and  I  have  built  a 
porch.* "  This  testimony  was  objected  to  on 
the  grounds:  (a)  '*That  it  occurred  in  the 
presence  of  W.  M.  Shindlebower.  (b)  That 
said  testimony  about  improvements  tended 
to  set  up  the  alleged  title  of  the  plaintiff,  and 
to  affect  ad\ersely  the  defendant's  title;  it 
appearing  that  W.  M.  Shindlebower  was 
dead."  Such  conversation  was  neither  a 
"transaction"  nor  a  "communication"  be- 
tween the  plaintiff  and  the  deceased,  or  be- 
tween the  deceased  and  any  one  else.  Hall 
V.  Illlley,  76  S.  E.  566,  139  Ga.  13  (citing 
Ray  V.  Camp,  36  S.  B.  242,  110  Ga.  818  (2); 
Reid  ▼.  Sewell,  36  S.  E.  937,  111  Ga.  880  (1) ). 

Sayles'  Ann.  Civ.  St.  1897,  art.  2302, 
provides  that,  in  an  action  by  a  personal 
representative,  neither  party  shall  be  allow- 
ed to  testify  against  the  other  as  to  any 
transaction  with,  or  statement  by,  decedent, 
unless  called  to  testify  tliereto  by  the  oppo- 
site party.  In  an  action  on  an  instrument, 
certifying  that  defendant  had  received  speci- 
fied sums  of  money  to  loan  for  plaintiff's  in- 
testate, and  that  he  had  advanced  to  her 
specified  sums,  leaving  a  balance  due  her,  the 
administrator  asked  defendant  whether  the 
instrument  was  in  his  handwriting,  to  which 
he  answered  it  was.  Thereupon  defendant's 
counsel  offered  to  prove  that  defendant  had 
made  a  mistake  in  the  instrument,  and  that 
he  should  have  credited  himself  with  a  cer- 
tain additional  sum,  which  evidence  was  ex- 
cluded as  relating  to  a  transaction  between 
decedent  and  defendant.  Held  that,  notwith- 
standing the  instrument  was  a  "transairtion 
with  decedent,"  within  article  2302,  yet  de- 
fendant, having  been  called  by  the  adminis- 
trator to  testify  to  a  part  of  the  transaction, 
should  have  been  permitted  to  testify  to  the 


whole  of  It    Watson  v.  Dodson,  121  S.  W. 
209,  57  Tex.  Civ.  App.  32. 

In  an  action  in  the  husband's  name 
against  an  executor  to  recover  for  servic*es 
rendered  testator,  in  which  plaintiff's  wife 
was  in  effect  a  party,  the  recovery  being  for 
the  community  estate,  the  wife  testified  that 
she  rendered  services  for  testator  by  milking, 
cooking,  and  performing  other  housework, 
and  that  her  husband  would  take  testator 
every  place  he  wanted  to  go,  and  waited  on 
him  all  over  the  place  in  tending  to  the  stock, 
etc.,  and  plaintiff  testified  that  he  cut  wood, 
fed  the  cattle,  put  up  the  hay,  etc.,  harness- 
ed the  buggy,  and  carried  testator  almost 
every  place  there  was  anything  to  see  to,  and 
that  when  he  moved  to  testator's  farm  he 
took  with  him  corn  and  pork  and  other  pro- 
visions and  the  corn  was  fed  to  his  and  tes- 
tator's horses,  and  the  other  supplies,  as  well 
as  groceries  bought  by  plaintiff,  were  eaten 
by  him  and  testator.  1  Sayles'  Ann.  Civ. 
St.  1897,  art.  2:J02,  provides  that  in  actions 
against  executors  as  such  neither  party  can 
testify  to  transactions  with  testator  unless 
called  by  the  opposite  party.  Held,  that  the 
witness'  testimony  that  her  husband  took 
testator  every  place  he  wanted  to  go,  and 
waited  on  liim  all  over  the  place  in  feeding, 
etc.,  and  carried  him  almost  every  place 
there  was  anything  to  see  to,  as  well  as 
plaintiff's  testimony  that  groceries  purchased 
by  him  were  used  by  testator,  was  as  to 
^'transactions"  with  testator,  and  not  admis- 
sible, but  the  other  testimony  was  admis- 
sible. Wells  V.  Hobbs,  122  S.  W.  451,  453,  57 
Tex.  Civ.  App.  375, 

TRANSCRIBE 

As  spread,  see  Spread. 

Technically  the  word  "transcribe"  means 
to  write  across  or  over.  As  generally  used.  It 
means  to  reduce  to  writing,  and,  as  applied 
to  notes  of  a  stenographer  as  he  is  required 
to  translate  his  notes  before  he  can  tran- 
scribe them,  his  translation  can  be  as  ac- 
curately expressed  in  words  as  in  writing, 
and  such  translation  would  be  as  binding  on 
his  conscience  as  his  certificate  to  the  notes 
transcribed.  Wllmoth  v.  Wheaton,  105  Pac 
39,  40,  81  Kan.  29. 

.TRANSCRIPT 

See  Stenographic  Transcript 

"A  'transcript,'  according  to  Its  deriva- 
tion and  as  generally  used  and  understood, 
is  in  effect  a  copy;  ♦  ♦  ♦  a  copy  of  an 
original  writing  or  deed."  The  filing  of  an 
abstract  of  a  judgment  of  a  Justice  in  the 
clerk's  office  of  the  circuit  court  Is  not  a 
compliance  with  a  statute  requiring  a  tran- 
script of  such  judgment  to  be  filed.  Steringer 
V.  John  Mackie  &  Co.,  49  S.  E.  942,  943,  57 
W.  Va.  63  (citing  and  adopting  Bouv.  Law 
Diet.). 
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5  clerk  of  the  district  court  is  entitled 

for   "copying**  the  papers  provided 

Code    Cr.   Proc.    1895,    art.    623,    on 

of  venue,  as  well  as  for  making  the 

ript"  mentioned  in  article  622;  a 
being   equivalent  to  a   "transcript" 

ille  V.   Stephens,  119  S.  W.  842,  843, 

K.  514. 

ider  Sand.  &  H.  Dig.  Ark.  §  5273,  which 
?s  that  each  city  council  shall  cause 
provided  for  its  clerk's  office  a  seal, 

seal  shall  be  affixed  to  all  "tran- 
."  etc.,  which  it  may  be  necessary  to 
ticate  under  the  provisions  of  this  act, 

warrant  is  not  a  "transcript'*    Con- ; 

City  of  Eureka  Springs,  135  Fed.  566, 

ider  a  statute  providing  that  a  Justice 
rants  an  appeal  shall  send  to  the  clerk 
common  pleas  a  transcript  of  the  pro- 
?s,  the  phrase  "transcript  of  proceed- 
ioes  not  Include  notice  of  appeal.  Ac- 
g  to  the  usual  practice,  a  transcript 
:s  of  a  copy  of  the  docket  which  the 
t  is  required  by  statute  to  keep  and 
lapers  as  are  necessary  for  the  trial 
cause  on  appeal.  Lazarus  v.  Martllng, 
.  188,  189,  73  N.  J.  Law,  84.^ 

y  "transcript  of  the  evidence,"  as  used 
s  1905,  p.  219,  c.  112,  providing  for  the 
vation  by  court  stenographers  of  the 
L  of  trials  for  the  information  of  the 

jury,  and  parties,  and  requiring  the 
^rapher  to  furnish  transcripts  to  parties 
payment  therefor,  and  providing  that 
appeals  such  transcript  shall  be  used 
record  of  the  case,  is  meant  the  docu- 

consisdng  of  the  evidence  or  other 
?dings,  made  up  at  the  request  of  either 

upon  payment  therefor.  Middlehurst 
llins-Gunther  Co.  (Tex.)  99  S.  W.  1027, 


NSFER 

lee  Certificate  of   Order   of   Transfer; 
Fraudulent       Transfer;        Voluntary 

Transfer. 
>ee,  also,  Attorn. 

?lv.  Code,  I  1039,  declares  a  "transfer" 
an  act  of  the  parties,  or  of  the  law,  by 
1  the  title  to  property  is  conveyed  from 
lying  person  to  another.  Curtin  v.  Ko- 
iy,  78  Pac.  962,  963,  145  Cal.  431. 

The  expression  "to  sell"  and  the  expres- 
*'to  transfer  property  for  a  price  in 
'y"  are  convertible;  and,  as  a  conse- 
ce,  it  is  no  more  possible  to  sell  with- 
ransf erring  ownership  than  it  is  possible 
•11  without  selling,  or  to  transfer  owner- 
without  transferring  ownership,  or  to 
ny  other  thing  without  doing  it.  When 
le  is  made  under  a  suspensive  condition, 
B  is  no  sale  until  the  condition  is  fulfill- 
There  is  merely  a  contract  that  there 
I  be  a  sale  when  the  condition  is  fulfilled. 

4  WDS.&  P.2D  Seb.— 62 


Barber  Asphalt  Paving  Co.  v.  St  Louis  Cy- 
press Co.,  46  South.  193,  197,  121  La.  152. 

Where  a  contract  for  abstracts  of  title 
provided  for  payment  at  so  much  per  "trans- 
fer," and  there  was  evidence  of  a  custom 
among  abstractors  that  each  of  the  succes- 
sive steps  leading  to  a  conveyance  was  treat- 
ed as  a  "transfer,''  and  not  all  the  transac- 
tions taken  together,  the  abstractor  was  au- 
thorized to  make  up  his  account  on  such 
theory.  McVeigh  v.  Chicago  Mill  &  Lumber 
Co.,  132  S.  W.  638,  642,  96  Ark.  480. 

The  word  "transfer"  means  "the  act  by 
which  the  owner  of  a  thing  delivers  it  to 
another  person,  with  the  intent  of  passing 
the  rights  which  he  has  in  it  to  the  latter." 
Bouvier's  I^w  Diet  (Rawle's  Rev.)  1133. 
One  of  the  definitions  given  the  term  by 
Webster  is  "to  make  over  the  possession  or 
control  of;  to  pass;  to  convey  as  a  right 
from  one  person  to  another."  A  bill  of  sale, 
reciting  the  transfer  of  "all  my  goods,  li- 
cense, good  will,  etc.,  to  my  saloon,"  given  at 
the  conclusion  of  negotiations  in  which  the 
license  was  considered,  and  in  which  it  was 
agreed  and  understood  that  the  saloon  should 
be  run  by  the  buyers  under  the  seller's  name 
and  license  until  the  expiration  of  the  li- 
cense, and  in  pursuance  of  which  it  was  so 
conducted,  constitutes  a  "transfer"  of  the 
license,  within  the  prohibition  of  Rev.  St. 
1899,  {  2992.  Sawyer  v.  Sanderson,  88  S. 
W.  151,  153, 113  Mo.  App.  233. 

In  speaking  of  the  "transfer"  of  an  in- 
strument, it  conveys  the  idea  of  a  delivery. 
Crawford  v.  Hord,  89  S.  W.  1097,  1098,  40 
Tex.  Civ.  App.  352. 

The  word  "convey"  or  "transfer,"  as  an 
operative  word  In  a  deed,  is  of  equivalent 
signification  and  effect  as  "grant."  State  v. 
Kelliher,  88  Pac.  867,  868,  49  Or.  77  (quoting 
and  adopting  definition  in  Lambert  v.  Smith, 
9  Or.  193,  citing  Field  v.  Columbet  4  Sawy. 
527,  9  Fed.  Cas.  12). 

The  word  "transfer,"  as  used  In  an 
agreement  by  which  the  proprietors  of  a 
hotel  sold  the  business  and  property  used 
therein  to  a  corporation,  and  as  considera- 
tion the  corporation  issued  stock  to  the  for- 
mer proprietors,  and  agreed  to  pay  a  claim 
against  them  for  goods  sold  to  them  and  used 
in  the  business,  and  thereafter  the  seller,  in 
consideration  of  a  sum  of  money,  executed 
and  delivered  to  the  former  proprietors  a 
writing,  reciting  that  the  sellers  agreed  to 
"transfer"  the  account  to  the  corporation, 
does  not  include  the  extinguishment  or  satis- 
faction of  a  chose  in  action,  either  by  pay- 
ment in  full  or  by  part  payment,  which  is 
taken  in  full  satisfaction.  There  is  no  mean- 
ing of  the  word  "transfer"  which  carries  the 
idea  of  an  act  of  extinguishment,  or  any 
other  idea  than  that  of  a  passing  over  of  a 
right  or  title  or  property  in  a  thing  from  one 
to  another.  Miles  v.  Bowers,  90  Pac.  905, 
907,  49  Or.  429  (quoting  and  adopting  def- 
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inltion  by  Justice  Folger  in  Sands  y.  HiU,  55 
N,  Y.  18). 

The  words  *'8ell.  transfer  or  assign/'  as 
used  in  section  83,  added  to  9liapter  54  of  the 
Code  of  1899  by  chapter  35,  p.  93,  of  the  Acts 
of  1901,  authorizing  a  corporation  to  sell, 
transfer,  or  assign  corporate  property,  do 
not  authorize  the  corporation  to  trade  or  bar- 
ter away  for  any  thing  other  than  money. 
The  word  "sell"  usually  applies  to  tangible 
property.  It  is  a  technical  term  applicable 
to  the  alienation  of  that  kind  of  property, 
and  especially  to  personal  property.  "Trans- 
fer or  assign"  are  applicable  to  choses  in  ac- 
tion, rights,  and  privileges,  rather  than  tan- 
gible property,  and  are  almost,  if  not  quite, 
Identical  in  meaning.  None  of  these  terms, 
except  the  word  "sell,"  indicates  what  the 
nature  of  the  consideration  shall  be.  Neither 
"assign"  nor  "transfer"  is  broad  enough  to 
cover  the  consideration.  They  in  no  sense 
define  the  contract  under  which  they  pass 
title,  but  simply  define  the  nature  of  the  act 
by  which  the  title  passes.  They  are  more 
limited  than  the  word  "sell,"  which  neces- 
sarily involves  a  price  or  consideration;  but 
they  stop  short  of  indicating  whether  the 
property  may  be  disposed  of  by  sale  or  bar- 
ter, and  hence  do  not  confer  a  power  to 
trade.  Germer  v.  Triple- State  Natural  Gas 
ft  Oil  Co.,  54  S.  B.  509,  519,  60  W.  Va.  143. 

A  "transfer"  is  the  act  by  which  the 
owner  of  a  thing  delivers  it  to  another  with 
the  intent  of  passing  the  rights  which  he  has 
in  it  to  the  latter,  and  a  chattel  mortgage  is 
not  within  the  meaning  of  such  term.  Noble 
V.  Ft  Smith  Wholesale  Grocery  Co.,  127  Pac 
14,  17,  34  Okl.  662,  46  L.  R.  A.  (N.  S.)  455. 

"The  word  'transfer*  in  its  literal  mean- 
ing is  broader  than  ^assignment,*  and  all  the 
authorities  agree  in  a  definition  which  in  ef- 
fect covers  any  act  by  which  the  owner  of 
any  thing  delivers  or  conveys  it  to  another, 
with  the  intent  to  pass  his  right  therein.  In 
like  general  terms  a  transferee  is  one  to 
whom  a  transfer  Is  made.",  Within  Civ. 
Code,  §  5269,  par.  1,  providing  that  in  any 
suit  instituted  or  defended  by  an  assignee, 
transferee,  etc.,  of  a  deceased  person,  the 
opposite  party  shall  not  be  permitted  to  tes- 
tify in  his  own  favor  against  such  deceased 
person  as  to  transactions  or  communications 
with  such  deceased  person,  the  opposite  party 
in  an  action  of  ejectment  by  the  grantee  of  a 
deed  from  a  deceased  person  is  incompetent, 
as  being  an  assignee  or  transferee.  Hendrick 
V.  Daniel,  46  S.  E.  438,  439.  119  Ga.  358 
(citing  and  distinguishing  Elliott  v.  Shaw,  32 
Ohio  St.  431). 

AMiemnent  of  mortsase 

Civ.  Code  1901,  par.  735,  provides  that  no 
instrument  affecting  real  estate  is  valid 
against  subsequent  purchasers  for  value 
without  notice  unless  recorded.  Paragraph 
1135  requires  the  record  of  "deeds,  grants, 
transfers,    and    mortgages    •    «    •    which 


have  been  acknowledged,"  and  paragraph 
1136  requires  every  recorder  to  "keep 
*  *  *  an  index  of  assignments  of  mort- 
gages, ♦  ♦  ♦  assignors,  ♦  ♦  ♦  when 
and  where  recorded,"  and  "an  index  of  mort- 
gages, ♦  ♦  ♦  assignees,  ♦  ♦  •  when 
and  where  recorded."  An  assignor  of  a  pur- 
chase-money mortgage  fraudulently  released 
it  of  record  upon  a  reconveyance  of  the  prop- 
erty and  later  made  a  new  mortgage  to  a 
mortgagee  without  notice  of  the  assignment, 
which  was  promptly  recorded.  The  assign- 
ment of  the  original  mortgage  was  not  rec- 
orded until  later.  Held  that,  as  the  word 
"transfer"  In  paragraph  1135  is  broad  enough 
to  Include  assignments  of  mortgages,  the  lien 
of  the  assigned  mortgage  was  junior  to  that 
of  the  prior  recorded  instrument  Newman 
V.  Fidelity  Savings  ft  Loan  As8*n,  128  Pac. 
53,  55,  14  Ariz.  354. 

An  assignment  of  a  mortgage  lien  is  not 
a  "conveyance"  or  a  "transfer**  of  "any  in- 
terest" in  land  covered  by  the  mortgage  with- 
in the  meaning  of  section  2480,  Gen.  St  1906, 
^relating  to  recording  of  conveyances  and 
transfers  of  lands  or  interests  therein.  Gar- 
rett V.  Femauld  (Fla.)  57  South.  671,  672. 

As  subject  of  taxatton 

The  original  issuance  of  stock  by  a  cor- 
poration is  not  within  Laws  1906,  p.  474,  c. 
241,  as  amended  by  Laws  1906,  p.  1008,  c 
414,  imposing  a  tax  on  all  "sales  or  trans- 
fers" of  corporate  stock,  whether  made  on 
or  shown  by  the  books  of  the  corporation,  or 
by  any  assignment  in  blank,  or  by  any  de- 
livery of  any  paper  or  other  evidence  of 
transfer  or  sale.  People  v.  Duffy-Mclnner- 
ney  Co.,  106  N.  Y.  Supp.  878,  879,  122  App. 
Div.  336. 

Pistlnsvlsbed  from  abaadcm 

The  term  "transfer"  is  distinguishable 
from  the  term  "abandon,**  in  that  the  latter 
implies  surrender  of  something  deemed  use- 
less, while  the  former  Implies  a  thing  of 
value.  Where  a  deed  provided  that  in  case 
the  grantees  should  abandon  the  property,  it 
should  revert  to  the  grantors,  a  resale  of  the 
property  by  the  grantees  did  not  constitute 
an  abandonment  so  as  to  work  a  forfeiture. 
St  Peter*g  Church  v.  Bragaw,  56  S.  E.  688. 
690,  144  N.  C.  126,  10  L.  B.  A.  (N.  S.)  638 
(citing  1  Words  and  Phrases,  ppt.  4,  6,  11). 

In  bankruptcy  law 

Transfer  as  preference,  see  Preference. 

Bankr.  Act  July  1,  1898,  (  1,  d.  25.  pro- 
vides that  the*  word  "transfer**  shall  Include 
the  sale  and  every  other  and  different  mode 
of  disposing  of  or  parting  with  property,  or 
the  possession  of  property,  absolutely  or  con- 
ditionally, as  a  payment  pledge,  mortgage, 
gift  or  security.  In  re  Pfaffinger,  154  Fed. 
528,  524;  Walter  A.  Wood  Mowing  ft  Beap> 
ing  Mach.  Co.  v.  Vanstory,  171  Fed.  87S,  382, 
96  C.  C.  A.  331. 
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To  constitute  a  preference  yoldable  un- 
der the  Bankrupt  Act  of  July  1, 18d8  (30  Stat 
545,  c.  541,  (  60,  as  amended  by  Act  Feb.  5, 
1003,  32  Stat.  799,  c.  487),  it  is  not  necessary 
that  the  "transfer^*  of  the  insolvent's  prop- 
erty be  made  directly  to  the  creditor.  It  may 
be  made  to  another,  for  his  benefit.  Nation- 
al Bank  of  Newport  v.  National  Herkimer 
County  Bank,  32  Sup.  Ct.  633,  635,  225  U.  S. 
178,  56  L.  Ed.  1042. 

It  is  a  necessary  condition  precedent  to 
a  preference  that  there  shall  have  been  a 
"transfer"  of  property  by  the  bankrupt 
whereby  a  creditor  is  enabled  to  obtain  a 
greater  percentage  of  his  debt  than  other 
creditors  of  the  same  class,  as  provided  by 
Bankr.  Act  July  1,  1898,  c.  541,  S  60a,  30 
Stat  562  (TJ.  S.  Comp.  St  1901,  p.  3445),  so 
that,  if  a  conveyance  attacked  as  a  prefer- 
ence was  originally  and  remained  a  nullity 
as  against  creditors  and  the  bankrupt's  trus- 
tee, there  was  no  "transfer"  within  such  def- 
inition. Rosenbluth  v.  De  Forest  &  Hotch- 
kiss  Ck).,  81  Atl.  955,  957,  85  Conn.  40. 

In  an  action  by  an  assignee  in  Insol- 
vency, a  sale  of  goods  by  the  Insolvents  in  the 
name  of  their  broker's  clerk,  falsely  stating 
that  they  belonged  to  such  clerk,  was  not  a 
"transfer"  made  in  the  usual  course  of  in- 
solvent's business.  Jaquith  v.  Davenport,  84 
N.  E.  125,  197  Mass.  397. 


Bankr.  Act  July  1,  1898,  a  541,  (  1,  subd. 
25,  30  Stat  545,  amended  by  Act  Feb.  5,  1903, 
c.  487,  32  Stat.  797,  provides  that  the  term 
"transfers"  shall  include  the  sale  and  every 
other  and  different  mode  of  disposing  of  or 
parting  with  property,  as  a  payment,  pledge, 
mortgage,  gift,  or  security.  Section  3,  subd. 
"a,"  declares  that  acts  of  bankruptcy  shall 
consist  of  a  person  having  (1)  conveyed, 
transferred,  concealed,  or  removed  any  part 
of  his  property,  with  intent  to  hinder,  delay, 
or  defraud  his  creditors  or  any  of  them;  or 
(2)  transferred,  while  insolvent,  any  portion 
of  his  property  to  one  or  more  of  his  credi- 
tors, with  intent  to  prefer  such  creditors 
over  other  creditors;  or  (3)  suffered  or  per- 
mitted, while  Insolvent,  any  creditor  to  ob- 
tain a  preference  through  legal  proceedings 
as  not  having  at  least  five  days  before  the 
sale  or  final  disposition  of  any  property 
affected  by  such  preference  vacated  or  dis- 
charged the  same.  Held,  that  where  a  per- 
son, while  Insolvent,  voluntarily  confessed 
judgment  In  favor  of  certain  creditors,  and 
permitted  them  to  levy  executions  on  and 
sell  his  property  thereunder  without  having 
vacated  such  sale,  such  proceedings  constitut- 
ed a  "transfer"  within  clauses  1  and  2  of 
section  8,  independent  of  clause  3,  and  there- 
fore limitations  against  the  creditor's  right 
to  file  a  bankruptcy  petition  ran  from  the 
day  of  the  sale,  and  not  from  a  period  five, 
days  prior  thereto.  In  re  Nusbaum,  152  Fed. 
835,  836. 


Under  Bankr.  Act  July  1,  1898,  c.  541,  ( 
60,  30  Stat  562,  defining  a  "preference,"  and 
section  1,  subd.  25,  30  Stat  545,  defining  a 
"transfer,"  and  siection  3,  subd.  3,  80  Stat 
5406,  declaring  what  shall  constitul^e  an  act 
of  bankruptcy,  the  act  of  a  debtor,  while 
insolvent  in  permitting  certain  creditors  to 
recover  and  docket  a  Judgment  against  her 
so  as  to  acquire  a  lien  on  real  estate,  and  in 
permitting  such  Judgment  to  remain  a  lien 
until  one  day  before  the  expiration  of  four 
months  from  the  date  it  was  so  docketed, 
constituted  a  preference  and  an  available  act 
of  bankruptcy.  In  re  Tupper,  163  Fed.  766, 
768-770. 

A  "transfer"  Is  within  Ky.  St.  (  1910, 
making  every  transfer  by  a  debtor  in  con- 
templation of  Insolvency  and  with  a  design  to 
prefer  a  creditor  an  assignment  for  the  bene- 
fit of  creditors,  when  the  transferror  should 
know,  as  a  reasonable  man,  that  he  was 
insolvent  when  the  transfer  was  made,  and 
that  its  effect  would  be  to  prefer  one  creditor 
to  another;  his  actual  knowledge  of  Insol* 
vency  not  necessarily  being  the  criterion. 
Union  Trust  &  Savings  Co.  of  Maysvllle  T. 
Taylor,  134  S.  W.  196,  197,  142  Ky.  183. 

Under  the  definition  of  the  temS  "trans- 
fer," as  given  In  the  Bankruptcy  Act,  that  it 
shall  include  a  sale  and  every  other  mode  of 
disposing  of  or  parting  with  property  or  the 
possession  thereof  as  a  payment,  pledge, 
mortgage,  gift  or  security,  an  agreement  to 
transfer  property  may  be  construed  as  an 
agreement  to  deliver.  Godwin  v.  Murchison 
Nat  Bank,  59  S.  E.  154,  156,  145  N.  G.  320, 
17  L.  R.  A.  (N.  S.)  935  (citing  8  Words  and 
Phrases,  p.  7066). 

Though  the  fact  that  an  alleged  bankrupt 
parted  with  the  possession  of  property  levied 
on  under  an  attachment  to  the  attaching  ofii- 
cer  conditionally  and  as  security  be  held  to 
constitute  a  "transfer"  of  the  property  at- 
tached, as  defined  by  Bankr.  Act  July  1, 1898, 
c.  541,  I  la  (25),  30  Stat  545,  it  was  essen- 
tial. In  order  that  such  transfer  should  con- 
stitute an  act  of  bankruptcy,  that  it  so  oper- 
ate as  to  constitute  a  "preference,"  as  de- 
fined by  section  60a,  to  wit  that  the  enforce- 
ment of  the  transfer  will  enable  one  of  the 
bankrupt's  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditor 
of  the  same  class.  In  re  Crafts-Rlordon 
Shoe  Co.,  185  Fed.  931,  933. 

Where  a  bankrupt  while  solvent  assigned 
a  land  contract  to  a  bank  in  consideration  of 
present  and  future  advances  to  improve 
buildings  on  the  land,  and  neither  the  con- 
tract nor  the  assignment  were  witnessed  or 
acknowledged  so  as  to  be  entitled  to  record, 
the  "transfer"  was  made  when  the  assign- 
ment was  delivered  to  the  bank  and  an  ad- 
vancement made  on  the  faith  thereof,  and  not 
when  a  new  assignment  to  the  bank's  suc- 
cessor was  executed  and  recorded.  In  re 
Sayed,  185  Fed.  962,  964. 
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A  debtor,  who  transfers  his  property  to 
a  creditor  by  voluntarily  confessing  Judgment 
in  favor  of  the  creditor  and  allowing  him  to 
issue  execution  and  make  a  levy  and  a  sale 
resulting  in  the  creditor  becoming  the  pur- 
chaser, transfers  his  property  within  Bank- 
ruptcy Act  July  1,  1898,  c.  541,  §  1,  subd. 
25,  liO  Stat.  545,  providing  that  a  ^'transfer" 
includes  a  sale  and  every  other  mode  of  dis- 
posing of  property  as  a  payment,  pledge, 
mortgage,  gift,  or  security.  Grant  v.  National 
Bank  of  Auburn,  197  Fed.  581,  586. 

Bankr.  Act,  S  1,  defines  "transfer"  as 
including  the  sale  and  every  other  mode  of 
disposing  of  or  parting  with  property  or  the 
possession  thereof  absolutely  or  conditional- 
ly.   In  re  Thomas,  199  Fed.  214,  232. 

Where  a  creditor  procures  a  judgment 
against  an  insolvent  debtor,  and  thereafter 
procures  execution  thereon  to  be  issued  and 
levied  on  personal  property  of  the  debtor, 
and  at  the  execution  sale  such  property  is 
sold  and  the  proceeds  of  the  sale  paid  to  the 
creditor  in  satisfaction  of  the  debt,  it  is 
held  that  such  execution  sale  and  payment 
of  the  proceeds  thereof  constitutes  a  "trans- 
fer" of  his  property  by  the  debtor,  within  the 
meaning-  of  those  words  as  used  in  the  act 
Galbraith  v.  Whitaker,  138  N.  W.  772,  774, 
119  Alinn.  447,  43  L.  R.  A.  (N.  S.)  427. 

Set-off  by  a  bank  of  a  deposit  accoont 
due  a  bankrupt  against  his  liability  to  the 
bank  on  a  note  is  not  a  "transfer  of  prop- 
erty" by  the  bankrupt  within  Bankr.  Act 
July  1, 1898,  c.  541,  §  1.  subd.  25,  30  Stat  545, 
declaring  that  a  transfer  shall  include  the 
sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property  or  the 
possession  thereof  absolutely  or  conditionally 
as  a  payment,  pledge,  mortgage,  gift,  or  se- 
curity. Booth  v.  Prcte,  71  Atl.  938,  939,  81 
Conn.  636,  20  L.  R.  A.  (N.  S.)  863.  15  Ann. 
Cas.  306. 

Same— Deposit  In  bank 

A  ''transfer**  is  defined  in  the  Bankrupt- 
cy Act  of  1898  to  include  the  sale  and  every 
other  and  different  method  of  disposing  of 
or  parting  with  property,  or  the  possession 
of  property  absolutely  or  conditionally,  as 
a  payment,  pledge,  mortgage,  gift,  or  secu- 
rity*. Insolvents,  by  depositing  money  in  a 
bank  on  an  open  account,  subject  to  check, 
do  not  thereby  make  a  ''transfer  of  proper- 
ty," within  the  moaning  of  the  act.  New 
York  County  Nat.  i^ank  v.  Massey,  24  Sup. 
Ct,  IDO,  201,  192  U.  S.  138,  48  L.  Ed.  3S0. 

The  deposit  of  money  in  bank  by  an  in- 
solvent within  four  months  prior  to  his  bank- 
ruptry,  on  open  account,  subject  to  check, 
does  not  constitute  a  **transfer"  of  proiierty 
amounti%s:  to  a  preference  under  Bankr.  Act 
July  1,  1S08,  c.  Wl,  I  60a,  30  Stat.  562, 
though  the  bank  may  be  at  the  time  a  cred- 
itor, and  under  section  68a,  30  Stat.  505.  the 
bank  has  the  right  to  set  off  so  much  of  its 
claims  as  equals  the  balance  in  such  account 


In  re  George  M.  Hill  Co.,  130  Fed.  315,  318, 
64  C.  0.  A.  561,  66  L.  R.  A.  68  (citing  New 
York  County  Nat.  Bank  v.  Massey,  24  Supi 
Ct  199,  192  U.  S.  138,  48  L.  Ed.  380). 

Same— Mortgage 

By  section  1  of  the  Bankruptcy  Act  of 
July  1,  1898,  30  Stat  545,  the  word  "trans- 
fer" is  defined  to  include  the  sale  and  every 
other  and  different  mode  of  disposing  of  or 
parting  with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  .as  a 
payment,  pledge,  mortgage,  gift,  or  security. 
"The  word  is  used  in  its  most  comprehensive 
sense,  and  is  intended  to  include  every  means 
and  manner  by  which  property  can  pass  from 
the  ownership  and  possession  of  another, 
♦  ♦  ♦  and  by  which  the  result  forbidden 
by  the  statute  may  be  accomplished;  'a  pref- 
erence enabling  a  creditor  to  obtain  a  great- 
er i>ercentage  of  his  debt  than  any  other 
creditors  of  the  same  class/  "  The  gi\'ing  of 
a  chattel  mortgage  is  a  "transfer"  of  prop- 
erty, as  defined  by  the  bankruptcy  act,  it  being 
a  settled  law  of  the  state  of  New  York  that 
a  chattel  mortgage  Is  a  sale  of  the  thing 
mortgaged,  and  operates  aa  a  transfer  of 
the  whole  legal  title  to  the  mortgagee,  sub- 
ject only  to  be  defeated  by  the  full  perform- 
ance of  the  condition.  In  re  Riggs  Restau- 
rant Co.,  130  Fed.  691,  693,  66  C.  C.  A.  48 
(quoting  Pirie  v.  Chicago  Title  &  Trust  Co^ 
182  U.  S.  438,  21  Sup.  Ct  906,  45  I^.  Ed.  1171). 

Within  the  meaning  of  Bankr.  Act  1898, 
I  1,  providing  that  a  "transfer"  includes  the 
sale  and  every  other  different  mode  of  dis- 
posing of  or  parting  with  the  property  or 
the  possession  of  property  absolutely  or  (con- 
ditionally as  a  payment,  pledge,  mortgajre, 
gift,  or  security,  a  mortgage  given  for  the 
security  of  a  debt  is  a  "transfer."  Di.«?sent- 
ing  opinion  of  Justice  Day  in  Keppel  v.  Tiifin 
Sav,  Bank,  25  Sup.  Ct  443,  450,  197  U.  S. 
356,  49  L.  Ed.  790. 

A  conditional  transfer  of  property  as  a 
pledge,  mortgage,  or  security  is  within  Bankr. 
Act  S  3a  (2),  by  the  express  definition  of  the 
word  "transfer"  given  in  section  1  (25),  and 
a  mortgage  made  by  an  insolvent  and  record- 
ed witliin  four  months  prior  to  the  filing  of 
a  petition  in  bankruptcy  against  him,  if  giv- 
en with  intent  to  prefer  a  creditor,  consti- 
tutes an  act  of  bankruptcy.  In  re  Edeluian, 
130  Fed.  700,  701,  65  C.  C.  A*  665. 

The  word  "transfer,"  as  nsed  in  Bankr. 
Act  July  1,  1898.  c.  541,  |  eOa,  30  Stat  562, 
includes  "the  sale  and  every  other  and  dif- 
ferent mode  of  disposing  of  or  parting  with 
property,  or  the  possession  of  property,  abso* 
lutely  or  conditionally,  as  a  payment,  pledge, 
mortgage,  gift,  or  security.  A  "mortgage** 
is  a  security  and  a  transfer,  and  subject  to 
the  provisions  of  section  60a,  and  also  of  sec- 
tion 60b,  providing  that  if  a  bankrupt  shall 
have  given  a  preference  within  four  months 
before  the  filing  of  a  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudlca* 
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tion,  and  the  person  receMng  It  or  to  be  ben- 
etited  theFeby»  or  his  agent  acting  therein, 
shall  haye  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  pref- 
erence, It  shall  be  voidable  by  the  trustee; 
but  a  mortgage  creating  a  preference,  under 
section  60a,  is  nevertheless  not  voidable  un- 
der section  60b,  unless  the  creditor  who  re- 
ceives it,  or  is  benefited  thereby,  or  his  agent, 
has  reasonable  cause  to  believe  that  it  was 
intended  to  give  a  preference  by  it.  Coder 
V.  Arts,  152  Fed/ 948,  949,  82  C  C.  A.  91, 

15  L.  R.  A.  (N.  S.)  372. 

Same-^aynnent 

A  payment  of  money  is  a  "transfer"  of 
property  within  the  Bankrupt  Act.  Wright 
V.  Cottep,  52  S.  E.  141,  142,  140  N.  C.  1  (cit- 
ing Pirie  V.  Chicago  Title  &  Trust  Co.,  182 
U.  S.  438,  21  Sup.  Ct.  90U,  45  L.  Ed.  1171; 
In  re  Fixen,  102  Fed.  295,  42  C.  C.  A.  354, 
50  L.  R.  A.  605;  Sherman  v.  Luckhardt,  70 
S.  W.  388,  96  Mo.  App.  320);  Tomlinson  v. 
Bank  of  Lexington,  145  Fed.  824,  826,  76  C. 
C.  A.  400;  Dickenson  v.  Stults,  48  S.  B.  173, 
174,  120  Ga.  632  (citing  Collier,  Bankr.  [3d 
Ed.]  421);  John  S.  Brittain  Dry  Goods  Co.  v. 
Bertenshaw,  75  Pac.  1027,  08  Kan.  734;  An- 
drews V.  Kellogg,  92  Pac  222,  224,  41  Colo. 
35  (citing  Pirie  v.  Chicago  Title  &  Trust  Co., 
21  Sup.  Ct.  906,  182  U.  S.  438,  45  L.  Ed.  1171); 
West  V.  Bank  of  Lahoma,  85  Pac.  469,  470, 

16  Okl.  328. 

In  f  rand  of  creditors 

The  taking  of  a  negotiable  promissory 
note  by.  the  debtor  in  settlement  of  a  debt 
due  him  on  account,  even  if  done  to  prevent 
its  attachment  upon  trustee  process,  is  not  a 
•'transfer,"  within  the  meaning  of  a  statute 
relating  to  transfers  in  fraud  of  creditors. 
Skowhegan  Bank  v.  Cutler,  49  Me.  315,  316. 

In  inherltanoe  tax  law 

The  tax  variously  called  an  "inheritance 
tax,"  a  *'legacy  tax,"  a  "transfer  tax,"  and  a 
''succession  tax,"  is  a  "burden  imposed  by 
government  on  all  gifts,  legacies,  and  succes- 
sions, whether  of  real  or  iiersonal  property, 
or  both,  or  any  interest  therein,  passing  to 
certain  persons  (other  than  those  specially 
excepted)  by  will,  by  Intestate  law,  or  by 
deed  or  assignment  made  inter  vivos,  intend- 
ed to  take  effect  at  or  after  the  death  of  the 
grantor.  In  re  Morris*  Estate,  50  S.  B.  682, 
138  N.  C.  259  ((luoting  and  adopting  defini- 
tion in  Dos  Passos  [2d  Ed.]  {  2). 

The  title  of  P.  L.  1906,  p.  432,  c.  228,  en- 
titled  "An  act  to  amend  an  act  entitled  *An 
act  to  tax  intestates'  estates,  gifts,  legacies, 
devises  and  collateral  inheritance  in  certain 
ca.ses;"  is  sufficiently  comprehensive  to  in- 
clude the  subject-matter  of  section  1,  subd.  2, 
thereof,  providing  that  a  tax  may  be  imposed 
when  the  transfer  is  by  will  of  property  with- 
in the  state  and  decedent  was  a  nonresident 
at  death;  the  word  "transfer"  being  used 
as  synonymous  with  "passing,"  "change  of 


title,"  or  ''change  of  possession."    Dixon  v. 
RusseU,  73  Atl.  61,  53,  78  N.  J.  Law,  296. 

The  word  "transfer,**  as  applied  to  trans- 
fer tax  laws,  means  the  passing  of  property, 
or  of  any  interest  therein,  in  possession  or 
enjoyment,  present  or  future,  without  regard 
to  whether  the  actual  possession  and  enjoy- 
ment follows  immediately  or  comes  at  some 
future  time.  Where  a  vested,  though  de- 
feasible,^ interest  in  remainder  passes  under 
a  will  to  the  remainderman  on  the  testator's 
death,  though  the  possession  does  not  pass 
until  the  death  of  the  life  tenant,  the  trans- 
fer or  succession  is  referred  to  the  time  of 
the  death  of  the  testator,  and.  If  that  occur- 
red prior  to  the  enactment  of  the  act  taxing 
transfers  of  property,  the  remainder  is  not 
taxable.  In  re  Hitchins'  Estate,  89  N.  Y. 
Supp.  472,  477.  43  Misc.  Rep.  485. 

Laws  1905,  c.  368,  §  220,  subd.  1,  pro- 
vides for  a  tax  upon  the  transfer  of  any  prop- 
erty or  interest  therein  when  the  transfer  Is 
by  win  or  the  Intestate  laws  of  the  state, 
from  any  person  dying  seised  or  possessed  of 
property;  the  term  "Intestate  laws"  refer- 
ring to  the  statutes  governing  the  descent  and 
distribution  of  a  decedent's  property.  Real 
Property  Law  (^aws  1896,  c.  547)  §  280,  in 
force  when  chapter  368  was  enacted,  provid- 
ed that  the  article  (relating  to  descent)  did 
not  affect  tenancy  by  curtesy  or  dower. 
Held,  that  an  estate  by  curtesy,  not  being  de- 
rived from  the  wife's  estate  nor  acquired  by 
inheritance,  is  not  taxable  under  section  220; 
there  being  no  "ti*ansfer"  thereof  within  the 
section.  In  re  Starbuck's  Estate,  122  N.  Y. 
Supp.  584,  585,  586,  137  App.  Div.  866. 

A  "transfer  tax"  must  be  regarded  as  a 
tax,  not  uix)n  the  money  which  is  the  sub- 
ject of  the  legacy,  but  upon  the  passing  of 
that  money  under  the  will,  in  possession  or 
enjoyment.  In  re  Wolfe's  Estate,  85  N.  Y. 
Supp.  949,  950,  89  App.  Dlv.  349. 

The  word  "transfer,"  as  used  in  the 
Transfer  Tax  Law  (Laws  1896,  c.  908),  is 
defined  in  section  242  as  including  the  pass- 
ing of  property  or  any  interest  therein  in 
possession  or  enjoyment,  present  or  future, 
by  inheritance,  descent,  devise,  bequest,  grant, 
deed,  bargain,  sale,  or  gift  in  the  manner  pre- 
scribed in  the  act.  A  husband  and  wife  de- 
posited moneys  with  two  trust  companies  ei- 
ther of  them,  or  the  survivor,  having  power 
to  draw  such  deposits.  In  the  earlier  account 
the  husband's  name  came  first,  and  in  the 
later  one  the  wife's  name  came  first.  The 
moneys  deposited  in  both  accounts  previously 
belonged  to  the  wife,  and  the  checks  drawn 
on  the  early  account  were  generally  signed 
by  the  husband  to  pay  household  expenses, 
and  the  later  account  was  drawn  upon  by 
checks  signed  by  the  husband  with  tlie  names 
on  the  later  account  and  deposited  in  the 
first  account  and  disbursed  for  family  ex- 
penses. The  husband  contributed  his  whole 
salary  to  the  household  expenses.     On  the 
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death  of  the  wife,  the  balances  in  the  joint 
accounts  were  not  subject  to  the  transfer 
tax.  In  re  Stebbins'  Estate,  103  N.  Y.  Supp. 
563,  665,  52  Misc.  Rep.  43a 

la  will 

The  word  "transfer,"  in  a  provision  of  a 
win  providing  that  the  income  of  a  trust  es- 
tate should  be  paid  to  testator*s  daughter,  and 
at  her  death  one-fifth  of  the  principal  of  the 
estate  shall  be  transferred  as  she  may  by  will 
direct,  would  not  necessarily  mean  a  passing 
of  a  title  to  land  by  trustees*  conveyance,  and 
it  would  not  have  that  meaning,  even  if  there 
had  been  a  direction  to  the  trustees  to  trans- 
fer. In  re  Dunphy's  Estate,  81  Pac.  315,  317, 
147  Cal.  95. 

"Transfer,"  as  used  in  a  will  in  which 
testatrix  bequeathed  to  her  husband  the  use 
and  benefit  of  all  her  property,  with  full 
power  to  use  and  transfer  the  same  as  if  it 
belonged  to  him  in  fee,  Is  broad  enough  to 
cover  a  devise  of  the  land,  as  a  devise  is  a 
purchase,  and  if  power  to  will  be  necessary 
it  is  here  found.  Pool  v.  Napier,  124  N.  W. 
755,  756,  145  Iowa,  699  (citing  In  re  Bar- 
retfs  Will,  82  N.  W.  998,  111  Iowa,  570; 
Bulfer  V.  Wllllgrod,  71  Iowa,  620,  33  N.  W. 
136;  Bills  v.  Bills,  80  Iowa,  269,  45  N.  W. 
748,  8  L.  R.  A.  696,  20  Am.  St  Rep.  418;  Hal- 
laday  v.  Stickler,  43  N.  W.  228,  78  Iowa,  388; 
Hambel  v.  Hambel,  80  N.  W.  528,  109  Iowa, 
459;  Channell  v.  Aldinger,  96  N.  W.  781.  121 
Iowa,  297;  Talbot  v.  Snodgrass,  100  N.  W. 
500.  124  Iowa,  681;  Rona  v.  Meier,  47  Iowa, 
CIO,  29  Am.  Rep.  493;  Steiff  v.  Seibert.  105 
N.  W.  328,  128  Iowa,  748,  6  L.  R.  A.  [N.  S.] 
1186;  Tarbell  v.  Smith.  125  Iowa,  388,  101 
N.  W.  118;  Law  v.  Douglass,  107  Iowa,  606, 
78  N.  W.  212). 

Of  insured  property 

A  mortgage  or  deed  of  trust  for  security 
of  a  debt  is  not  a  "transfer  or  change  of  ti- 
tle" to  the  property,  within  a  policy  of  in- 
surance, which  would  render  the  policy  void 
if  made  without  the  consent  of  the  company. 
Bushnell  v.  Farmers*  Mut  Ins.  Co.,  85  S. 
W.  103,  104,  110  Mo.  App.  223. 

Of  neffotiable  paper 

Where  a  customer  of  a  bank  hands  the 
receiving  teller  a  check  drawn  by  another 
person  on  the  same  bank,  at  the  same  time 
handing  him  her  passbook,  and  the  teller 
stamps  the  check  paid  and  enters  a  credit  in 
the  passbook,  there  is  no  "transfer"  of  title 
to  the  check,  and  the  bank  may,  if  nothing 
further  is  done,  charge  back  the  amount  of 
the  check  to  the  depositor,  if  there  are  not 
sufiicient  funds  to  meet  it  Ocean  Park  Bank 
V.  Rogers,  92  Pac.  879,  8S0,  6  CaL  App.  678. 

Civ.  Code,  I  10.S9,  defines  "transfer"  as 
an  "act  of  the  parties,  or  of  the  law,  by 
which  the  title  to  property  Is  conveyed  from 
one  living  person  to  another."  Notes  from 
a  decedent  do  not  come  within  this  definition. 
Transfer  rests  upon  acts  of  parties  to  a  con- 


tract, as  does  assignment,  which  is  but  a 
written  transfer.  Ensooe  v.  Fletcher,  82  Pac. 
1075,  1077,  1  Oal.  App.  659. 

TRANSFER   IN   CONTEMPLATION   OF 
DEATH 

A  "transfer"  of  securities  in  trust  for  the 
transferror's  relatives  with  life  estate  re- 
served to  him  and  power  to  control  the  prop- 
erty and  to  revoke  the  trust  during  his  life 
was  a  transfer'  "in  contemplation  of  death** 
within  the  inheritance  tax  law  (Sanborn's  St 
Supp.  1906,  §  1087—1).  In  re  BuUen's  Estate, 
128  N.  W.  109,  112,  143  Wis.  512,  139  Am.  St 
Rep.  1114. 

TRANSFER  IN  TRANSIT 

Elevator  allowances  or  payments,  lim- 
ited by  carriers'  schedules  to  grain  unloaded 
out  of  cars  from  the  west  and  loaded  into 
cars  for  points  east,  north,  and  south,  is 
"elevation"  and  "transfer  In  transit,"  within 
the  meaning  of  Interstate  Commerce  Act 
Feb.  4, 1887.  c.  104,  §  1,  24  Stat  379,  declaring 
that  all  services  in  connection  with  the  eleva- 
tion of  the  property  transported  are  trans- 
portation; as  amended  by  Act  June  29,  1906, 
c.  3591,  §  1,  34  Stat  584,  to  provide  that  trans- 
portation shall  include  all  services  in  con- 
nection with  the  receipt,  delivery,  "eleva- 
tion," and  "transfer  in  transit"  P.  H.  Peav- 
ey  &  Co.  V.  Union  Pacific  It  Co.,  176  Fed. 
409,  421,  423. 

TRANSFER  OF  HOMESTEAB 

Permission  to  cross  a  homesteader's  land 
with  an  irrigation  ditch,  in  considei'ation  of 
the  use  of  water  therefrom,  was  not  an  alien- 
ation of  the  land  within  Rev.  St  i  2288  (U. 
S.  Comp.  St  1901,  p.  1385),  permitting  any 
settler  on  public  lands,  by  pre-emption  or 
homestead  laws  to  "transfer  any  part  of  his 
homestead"  for  the  purposes  named;  the 
grant  being  merely  of  a  right  of  way.  Meth- 
ow  Cattle  Co.  v.  Williams,  117  Pac  239,  241, 
64  Wash.  457. 

TRANSFER  OF  MORTGAGE  BEBT 

A  "transfer  of  the  mortgage  debt," 
whether  by  writing  or  parol,  is  in  equity  the 
assignment  of  the  mortgage.  Buckheit  v.  De- 
catur Land  Co.,  37  South.  75,  76,  140  Ahu 
216  (quoting  Denby  v.  Mellgrew,  58  Ala.  149). 

TRANSFER  TAX 

See  Inheritance  Tax. 

TRANSFEREE  OF  A  BUSINESS 

A  purchaser  of  shares  of  stock  in  a  cor- 
poration from  another  holder  was  a  "trans- 
feree of  a  business,"  within  Pub.  Acts  Bfi<^ 
1905,  p.  507,  No.  329,  8  1,  which  renders  illegal 
contracts  in  restraint  of  trade,  and  section 
0,  which  declares  that  the  act  shall  not  apply 
to  any  contract  where  the  only  object  of  the 
restraint  imposed  is  to  protect  the  vendee  or 
transferee  of  a  trade,  pursuit  vocation,  pro- 
fession, or  business,  or  the  good  will  thereof. 
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sold  and  transferred  for  a  valuable  consider- 
ation, etc,  as  the  transferror  was  the  owner 
of  the  corporate  business  and  good  will  in 
proportion  to  his  shares.  Buckhout  v.  Wit- 
wer,  122  N.  W.  184,  185,  157  Mich.  40a 

TBAKSFERRED 

The  word  "transferred,"  added  to  a 
blank  indorsement  of  a  note,  and  followed 
by  the  word  "to,**  followed,  by  the  name  of 
the  indorsee,  does  not  add  to  nor  detract 
from  the  legal  effect  of  the  indorsement,  and 
the  indorser  is  liable  as  indorser,  and  to  re- 
lieve himself  from  liability  the  words  "with- 
out recourse,**  or  their  equivalent,  are  nec- 
essary. Mayes  Mercantile  CJo.  v.  Handley, 
98  S.  W.  125,  126,  6  Ind.  T.  857;  Id..  108 
S.  W.  599,  7  Ind.  T.  13. 

The  word  "transferred,"  as  used  in  Gen. 
St  1901,  I  740,  providing  that,  when  property 
has  paid  its  full  proportion  for  general  sew- 
ers in  one  district,  it  shall  not  be  transferred 
to  any  other  and  made  liable  for  sewers  and 
drains  therein,  implies  the  taking  of  property 
out  of  one  district,  in  which  it  has  paid  as- 
sessments for  such  purposes,  and  putting  it 
into  another  district,  and  prohibits  the  dou- 
bling up  of  assessments  against  one  piece  of 
property  in  this  way.  Shepherd  v.  Kansas 
City,  105  Pac.  531,  532,  81  Kan.  369. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  § 
70a  (5),  30  Stat  565,  which  provides  that  a 
trustee  in  bankruptcy  shall  be  vested  with  the 
title  of  the  bankrupt  to  all  property-  which  he 
could  "by  any  means  have  transferred,"  pro- 
vided that,  when  any  bankrupt  shall  have 
any  Insurance  policy  which  has  a  cash  sur- 
render value  payable  to  himself  or  his  es- 
tate, he  may  pay  such  surrender  value  and 
retain  the  policy,  the  proviso  does  not  define 
and  limit  what  insurance  policies  shall  pass 
to  the  trustee,  but  only  excepts  from  property 
which  would  otherwise  pass  insurance  poli- 
cies which  have  a  surrender  value,  on  pay- 
ment to  the  trustee  of  .such  value.  A  policy 
which  authorized  the  bankrupt  to  nominate 
or  change  the  beneficiary  at  will  is  property 
which  he  might  have  "transferred,**  and  as 
such  passes  under  such  section  to  his  trus- 
tee, unless  brought  within  the  exception  made 
by  the  proviso,  although  it  is  in  terms  paya- 
ble to  a  designated  beneficiary.  In  re  Orear, 
178  Fed.  632,  634, 102  O.  C.  A,  78,  30  L.  B.  A. 
(N.  S.)  990. 

A  will  drawn  entirely  by  the  testatrix, 
who  was  an  aged  woman  of  education,  but 
unused  to  technical  legal  terms,  stated  her 
purpose  to  devote  her  entire  estate  to  founding 
and  maintaining  a  temporary  resting  place 
for  missionary  workers,  to  be  called  "The 
House  of  Rest,"  and  contained  the  following 
provisions :  "Secondly,  I  do  now  give,  devise 
and  bequeath  all  my  real  estate  [describing 
both  real  and  personal  property]  to  my  execu- 
tors, to  be  transferred  by  them  to  the  Wo- 
man's Occidental  Board  of  Missions    *    ^    ^ 


with  the  executive  committee  of  the  Woman's 
Presbyterian  Mission  Society  of  the  Los  An- 
geles Presbytery  as  trustees  and  managers 
thereof.  *  *  «  Ninthly,  all  the  residue 
of  my  property  ♦  *  •  together  with  real 
estate  which  may  be  sold  at  any  time,  it  is 
my  wish  to  have  invested  as  a  permanent 
fund,  allowing  the  Income  only  to  be  used  in 
aiding  to  meet  the  expenses  of  the  House  of 
Rest**  Held  that,  construed  in  accordance 
with  the  statutory  rules  governing  such  wills, 
it  was  not  the  intention  of  the  testatrix  by 
the  use  of  the  word  "transferred"  to  create 
an  estate  In  the  executors  to  be  by  them  con- 
veyed to  the  trustees,  but  that  the  executors 
should  take  possession  and  control  of  the 
property  for  administration  under  the  laws 
of  the  estate,  and  in  due  course  of  administra- 
tion should  transfer  it  on  final  distribution  to 
the  trustees  and  that,  as  so  construed,  the  dis- 
position was  valid  to  the  extent  of  one-third 
of  the  estate  as  limited  by  Civ.  Ck)de,  (  1313, 
forbidding  charitable  devises  to  the  extent  of 
more  than  one-third  of  the  estate  of  one  leav- 
ing heirs.  In  re  Peabody's  Estate,  97  Pac 
184,  186,  154  Cal.  173. 

TRAHSFEBRED  AND  ASSIGNED 

A  declaration  on  a  note,  alleging  that  it 
was  by  indorsement  "transferred  and  assign- 
ed" to  plaintiff,  imported  a  delivery.  Hiber- 
nia  Bank  &  Trust  Ck).  v.  Smith,  42  South. 
345,  346,  89  Miss.  298. 

TRANSFERRED  TO  PROPER  OOURT 
OF  APPEALS 

Acts  1909,  pp.  396,  397,  increasing  the 
Jurisdiction  of  the  Courts 'of  Appeals,  pro- 
vides (page  397)  that  all  unsubmitted  cases 
pending  in  the  Supreme  CJourt,  which  under 
the  act  fall  under  the  jurisdiction  of  a  Ck)urt 
of  Appeals,  "shall  be  transferred  to  the  prop- 
er Courts  of  Appeals,  to  be  heard  and  deter- 
mined by  them.'*  Held,  that  the  words  quot- 
ed meant  that  the  case  should  be  transferred 
to  the  proper  Court  of  Appeals,  to  De  heard 
and  determined  1^  the  same  manner  as  if  the 
case  had  gone  there  originally;  and  hence 
where,  pursuant  thereto,  a  case  was  transfer- 
red by  the  Supreme  Court  to  one  of  the 
Courts  of  Appeals,  a  subsequent  transfer 
thereof  to  another  Court  of  Appeals,  under 
provisions  of  the  statute  authorizing  it,  was 
proper.  Houts  v.  Jackson,  128  S.  W.  231, 143 
Mo.  App.  584. 

TRANSFORMER 

In  electricity.  In  order  to  reduce  the 
voltage  carried  by  the  main  conductor,  a 
mechanism  is  used  which  Is  called  a  "trans- 
former.** This  transformer  consisted  of  a 
primary  and  secondary  coil  of  wire,  separated 
by  micanized  cloth,  all  inclosed  in  a  sheet- 
iron  case  filled  with  oil,  the  oil  serving  as 
additional  insulation,  the  primary  coll  being 
connected  through  the  transformer  with  the 
main  conductor,  and  the  secondary  connected 


TRANSIENT 


984 


TRANSIT  CAR 


with  the  service  wires  inside  the  shop 
through  the  transformer  and  what  is  called 
a  main  cut-out.  Bice  v.  Wheeling  Electrical 
Co.,  59  S.  E.  C26,  02  W.  Va.  685. 

TRANSIENT 

A  citizen  of  New  York  who  came  to 
Texas,  and  had  heen  engaged  in  business 
there  for  14  months  next  preceding  the  filing 
of  a  suit,  and  had  been  continuously  there  ex- 
cept for  three  trips  to  visit  his  family  in 
New  York,  where  he  also  maintained  a  resi- 
dence, was  not  a  "transient  person,"  but  a 
resident  of  the  state,  entitled  to  be  sued  in 
the  county  of  his  residence.  Taylor  v.  Wil- 
son (Tex.)  93  S.  W.  108,  109. 

TRANSIENT  MEROHANT 

"Permanent  merchants"  are  those  who 
have  a  permanent  place  of  business,  and 
"transient  merchants"  are  transitory  or  tem- 
porary traders,  who  have  no  intention  of  lo- 
cating permanently.  State  ex  rel.  Mudeking 
V.  Parr,  123  N.  W.  408,  409,  109  Minn.  147, 
134  Am.  St  Rep.  759. 

A  town  ordinance  provided  that  transient 
merchants,  all  persona  transiently  remaining 
in  the  town  and  selling  or  offering  for  sale 
merchandise  at  retail  in  temporary  places  of 
business,  should  pay  a  certain  license  fee. 
Held,  that  the  term  "transient  merchant"  re- 
lates rather  to  the  business  carried  on  than 
to  the  residence  of  the  merchant,  and  whether 
a  merchant  shall  be  deemed  transient  de- 
pends upon  the  kind  of  business  transacted, 
the  place  wherd  it  is  conducted,  and  the 
duration  or  intended  duration  thereof. 
Town  of  Scranton  v.  Henson,  130  N.  W.  1079, 
1081,  151  Iowa,  221. 

"Transient  merchant"  did  not  include  a 
traveling  solicitor  for  a  corporation  engaged 
in  selling  tea,  who  took  orders  for  goods 
similar  to  samples  carried  by  him,  and  de- 
livered the  orders  to  the  corporation,  and 
who  afterwards  delivered  the  goods  for  the 
corporation  in  case  the  orders  were  accept- 
ed; the  corporation  keeping  the  accounts 
with  customers.  State  v.  Brlstow,  109  N.  W. 
109,  200,  131  Iowa,  604. 

One  employed  as  a  traveling  salesman, 
receiving  a  stated*  salary  and  expenses,  ex- 
posing samples  and  soliciting  orders  from 
consumers,  which  he  sent  to  his  eniiJloyers, 
who  shipped  the  goods  to  the  purchasers,  was 
not  a  merchant,  within  a  city  ordinance  re- 
quiring a  "transient  merchant"  to  take  out 
a  license.  State  v.  Nelson,  105  N.  W.  327. 
328,  128  Iowa,  740. 

Act  March  11,  1901,  Acts  1901,  p.  466,  c. 
208,  S  1  (Burns'  Ann.  St.  1901,  i  7231a).  makes 
It'  unlawful  for  any  transient  merchant  to  en- 
gage in  business  as  such  without  a  license, 
and  section  9,  p.  409  (Burns'  Ann.  St.  1901,  § 
72311),  confers  on  cities  and  towns  authority 
to  license  and  regulate  transient  merchants 


engaging  in  business  therein.  Section  8 
(Bums'  Ann.  St  1901,  §  7231h)  exempts  from 
the  operation  of  the  act,  among  others,  com- 
mercial travelers,  sales  by  sample  for  future 
delivery,  and  hawkers  and  peddlers.  Section 
6  (Burns'  Ann.  St.  1901,  §  7231f),  declares  that 
the  words  "transient  merchant"  shall  include 
all  persons  who  engage  in  any  temporary  and 
transient  business,  either  in  one  locality  or  in 
traveling  from  place  to  place,  selling  goods, 
and  who,  to  carry  on  such  business  lease  or 
occupy  any  building  for  the  exhibition  and 
sale  of  such  goods.  A  manufacturer  of  cook- 
ing ranges  shipped  ranges  to  itself,  in  care  of 
its  agents,  to  be  sold  by  them,  and  the  ranges 
were  stored  in  a  business  room  of  a  city.  The 
manufacturer  provide:!  teams  and  wagons  for 
its  agents  in  hauling  the  ranges  about,  and 
for  exhibiting  them  for  sale  and  selling  them, 
and  delivering  them  when  sold.  The  ranges 
were  not  sold  or  offered  for  sale  while  In  the 
storeroom,  and  none  were  exhibited  for  sale 
in  any  manner  except  from  the  wagons.  The 
doors  of  the  storeroom  were  frequently  left 
open,  and  persons  went  in  unmolested  and 
examined  the  ranges.  Held,  that  the  man- 
ufacturer was  not  a  transient  merchant  with- 
in the  meaning  of  the  act,  and  not  liable  to 
pay  a  license  fee  as  such.  Clay  v.  Wrought 
Iron  Range  Co.,  85  N.  E.  119. 120.  42  Ind.  App. 
145. 

The  word  "transient"  is  a  relative  term, 
which,  in  the  absence  of  any  inflexible  stat- 
utory or  legislative  definition,  may  be  the 
source  of  much  vexation  and  uncertainty. 
The  abuse  sought  to  be  avoided  by  Code,  | 
700,  giving  cities  power  to  define  by  ordi- 
nance who  shall  be  considered  "transient 
merchants,"  to  regulate,  license,  and  tax 
their  sales,  to  regulate,  license,  and  tax  itiner- 
ant doctors,  etc.,  is  the  practice  of  that  class 
of  dealers  who,  with  large  or  small  stocks  of 
goods,  establish  themselves  for  a  few  days, 
weeks,  or  months  in  a  place,  and  then  move 
on  into  other  fields,  staying  nowhere  long 
enough  to  have  acquired  a  permanent  resi- 
dence, and,  while  claiming  the  benefit  and 
protection  of  the  laws  of  the  state,  contribute 
nothing  to  the  local  or  general  public  revenue. 
The  provision  does  not  in  express  terms  or 
by  necessary  implication  give  cities  the  pow- 
er to  exact  a  license  from  opticians  who  fit 
and  adjust  spectacles.  City  of  Waukon  ▼, 
Flsk,  100  N.  W.  475.  477,  124  Iowa,  464. 

TRANSIT 

See  In  Transit;  Milling  in  Transit;  Rap- 
id Transit 
Beginning  of  transit,  see  Beginning. 

TBAN8IT  CAB 

The  term  "transit  car,"  used  in  a  con- 
tract for  the  sale  of  flour  by  railroad,  meant 
a  car  already  loaded  with  flour  and  on  its 
way  from  the  mill  to  the  buyer.  Stock  ▼. 
Towle,  54  Atl.  918,  919,  97  Me.  40a 
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TRANSITORY  ACTION 

Actions  are  deemed  "transitory"  where 
the  transactions  upon  which  they  are  founded 
might  have  taken  place  anywhere,  but  are 
local  when  their  cause  Is  in  Its  nature,  es- 
sentially local.  An  action  to  recover  only 
the  value  of  ore  or  timber  severed  from  land 
^  Is  "transitory,"  and  may  be  maintained 
wherever  the  trespasser  can  be  served  with 
summons,  although  plaintiff  therein  may  be 
compelled  to  allege  and  prove  ownership  of 
the  land  from  which  the  timber  is  cut,  or  the 
ore  extracted ;  but,  where  the  whole  or  any 
part  of  the  damages  claimed  is  for  injury  to 
freehold,  the  action  is  local,  and  must,  if  the 
land  is  located  In  this  state,  be  tried,  by  the 
express  provisions  of  Code  Civ.  Proc.  Cal.  S 
392,  in  the  county  where  the  land  is  situat- 
ed, or,  if  the  hind  Is  located  in  another  state, 
it  must  be  tried  in  the  courts  of  that  state. 
Ophlr  Silver  Mining  Co.  v.  Superior  Court 
82  Pac.  70,  73,  147  CaL  467,  8  Ann.  Cas.  340 
(quoting  and  adopting  definition  in  Living- 
ston V.  Jefferson,  1  Brock.  209,  15  Fed.  Cas. 

eeo). 

"Originally  the  pleader  was  required 
to  state  truly  the  place  where  each  fact  as- 
serted by  him  occurred,  and  if  issue  was 
joined  thereon,  the  fact  was  tried  by  a  jury 
summoned  from  that  neighborhood  or  venue. 
Afterwards,  when  jurors  were  no  longer  ex- 
pected to  decide  issues  of  fact  upon  their  own 
knowledge,  a  fictitious  venue  was,  in  some 
actions,  permitted,  and  the  pleader  assigned 
to  his  facts,  under  a  videlicet,  the  place  in 
which  he  desired  the  trial  to  be  held.  These 
actions  were  then  styled  'transitory.*  But 
this  fiction  was  not  allowed  when  the  cause 
of  action  was  so  related  to  a  certain  piece 
of  land  that  it  must  have  arisen  on  or  near 
the  land.  Actions  for  such  causes  were  styled 
*local,'  and  triable  only  in  the  vicinity  where 
the  land  lay."  Defiance  Fruit  Co.  v.  Fox,  70 
Atl.  460,  461,  76  N.  J.  Law,  482  (quoting  Hill 
V.  Nelson,  57  Atl.  411,  70  N.  J.  Law,  376,  378). 

An  action  on  an  injunction  bond  is  "tran^ 
sitory,"  within  Civ.  Code  Prac.  §§  62-82,  de- 
fining the  venue  of  actions,  and  the  circuit 
court  of  a  county  in  which  none  of  the  de- 
fendants reside  is  without  jurisdiction. 
Smith's  Adm'r  v.  Miller,  131  S.  W.  5,  6,  140 
Ky.  308.  I 

An  action  by  a  lessor  against  his  lessee 
for  damages  for  breaches  of  covenants  con- 
tained in  the  lease  is  a  "transitory  action,"  in 
which  the  venue  may  be  laid  by  plaintiff  as 
in  other  transitory  actions.  Clcnu^*'' 
Stanger,  68  Atl.  97,  98,  75  N.  J.  Law,  287. 

Since  the  Missouri  statutes  provide  for 
every  contingency  as  to  the  bringing  of  ac- 
tions, the  rule  of  the  comiiu)ii  law  which  re- 
garded an  action  for  breach  of  covenants  of 
seLsin  and  warranty  as  "local,"  and  not 
"transitory,"  was  completely  altered,  and  as 
to  such  actions  such  rule  of  the  commcm  law 
no  longer  obtains  in  Missouri;     the  title  to 


real  estate  being  only  incidentally  involved  ' 
such  action.    Coleman  v.  Lucksinger,  123  S. 
W.  441,  443,  224  Mo.  1,  26  L.  R.  A.  (N.  S.)  934. 

Iioeal  aetion  difltincvislMd 

See  Local  Action. 

TRANSITORY  FRENZY 

"Transitory  frenzy"  is  in  the  eye  of  the 
law  nothing  but  vindictive  and  reckless  tem- 
per, and  is  no  defense  to  murder.  Common- 
wealth V.  Renzo,  65  Atl.  30, 31, 216  Fa.  147. 

TRANSITU 

See  Stoppage  in  Transitu. 

TRANSMIT— TRANSMISSION 

See  Erroneous  Transmission. 

Of  Ull  of  ezeeptiona 

The  word  ** transmit,"  in  a  statute  rer 
quiring  the  transmission  of  a  bill  of  excep- 
tions by  the  clerk  to  the  trial  judge  for  sig- 
nature, did  not  mean  a  personal  carrying  of 
the  bill  and  delivery  to  the  Judge  by  the 
clerk,  but  was  satisfied  by  any  means  selected 
by  the  clerk  which  would  secure  the  safe 
transfer  of  the  bill  from  his  office  to  the 
hands  of  the  trial  judge  without  its  being 
tampered  with  by  any  one.  Davies  v.  New 
Castle  &  L.  Ry.  Co.,  73  N.  B.  213,  216,  71  Ohio 
St  325. 

Of  telegram 

To  ''transmit"  is  to  communicate,  to  send 
from  one  person  to  another;  while  the  term 
delivery,"  as  applied  to  a  telegram,  means 
transmit"  and  deliver.  Kirby  v.  Western 
Union  Tel.  Co.,  58  S.  Bi  10,  11,  77  S.  C.  404, 
122  Am.  St.  Rep.  580. 

Act  April  8.  1885  (Laws  1885,  p.  151,  C. 
48),  requiring  telegraph  companies  to  "trans- 
mit" messages  ^vith  impartiality  and  in  good 
faith  in  the  order  of  time  in  which  .they  are 
received,  and  providing  a  penalty  for  failure 
to  do  so,  includes  prompt  delivery  as  well 
as  transmission.  Western  TTnion  Tel.  Co.  ▼. 
Braxtan,  74  N.  E.  985,  987,  165  Ind.  166. 

Of  telephone  message 

There  are  authorities  which  hold  that 
in  the  construction  of  statutes  the  word  -*tel- 
egraph"  embraces  "telephone,"  and  that  stat- 
utes concerning  telegraph  companies  include 
telephone  companies  as  well.  But  the  Ar- 
kansas statute  declaring  that  "telegraph" 
companies  shall  be  liable  for  mental  anguish 
or  suffering  on  account  of  negligence  "in 
receiving,  transmitting,  or  delivering  mes- 
sages," does  not  include  "telephone"  com- 
panies. A  telephone  company  does  not  "re- 
ceive," "transmit,"  and  "deliver"  a  message  in 
the  ordinary  acceptation  of  those  words..  It 
merely  furnishes  to  the  patron  facilities  for 
carrying  on  a  conversation  at  long  distance. 
Southern  Telephone  Co.  v.  King,  14G  S.  W. 
489,  490,  491,  103  Ark.  lUO,  39  L.  R.  A.  (N.  S.j 
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402  (citing  Northwestern  Telephone  Ex- 
change Co.  V.  Chicago,  M.  &  St  P.  Ry.  Co., 
79  N.  W.  315,  76  Minn.  334). 

TBANSMISBION  COMPANY 

As  defined  by  the  Oklahoma  Constitntion, 
the  term  "transmission  company"  includes 
any  company,  receiver,  or  other  person  own- 
ing, leasing,  or  operating,  for  hire  any  tele- 
graph or  telephone  line.  Shawnee  Gas  & 
Electric  Co.  v.  State  ex  rel.  Shawnee  City 
Waterworks,  122  Pac.  222,  223,  31  Okl.  505. 

Under  Const  art  9,  §  18,  giving  the  Cor- 
poration Commission  power  to  regulate  all 
transmission  companies  doing  business  in  the 
state  in  all  matters  relating  to  the  per- 
formance of  their  public  duties  and  their 
charges  therefor,  and  section  34,  providing 
that  the  term  "transmission  company"  shall 
include  any  company  or  other  person  holding 
or  operating  for  hire  any  telegraph  or  tele- 
phone line,  and  that  the  term  "person"  shall 
include  Individuals,  partnerships,  and  corpo- 
rations, the  Corporation  Commission  has 
supervision  of  a  telephone  company  owned 
solely  by  an  individual  and  operated  for  hire 
in  all  matters  relating  tp  the  performance 
of  its  public  duties  and  charges.  Hine  v. 
Wadlixigton,  109  Pac.  801,  126  OkL  389. 

TBANSmSSION  OF  ESTATES 

The  right  of  "transmitting  estates,"  un- 
der a  statute  making  children  capable  of 
transmitting  estates,  and  giving  them  the 
right  to  distributive  shares  of  the  personal 
estates  of  any  of  their  kindred  on  the  part 
of  their  mother,  contemplates  transmission 
through  the  mother.  Berry  v.  Powell,  105 
S.  W.  345,  347,  47  Tex.  Civ.  App.  599  (citing 
Ford  V.  Boone,  75  S.  W.  353,  32  Tex.  Civ. 
App.  550). 

TRANSMUTE 

See  Microphone  Transmitter. 

TRANSPORT  (As  Emotion) 

An  instruction  that  if  accused  killed 
decedent  in  a  sudden  "transport"  of  imssion 
on  adequate  cause,  etc.,  he  was  guilty  of 
manslaughter,  was  not  prejudicially  errone- 
ous as  imposing  by  using  the  word  "trans- 
port" a  more  onerous  test  than  imposed  by 
law ;  a  "sudden  transport  of  passion"  being 
.synonymous  with  that  condition  where  the 
mind  is  rendered  incapable  of  cool  reflection, 
and  meaning  that  one  is  transported  beyond 
the  realm  of  reason.  Waters  v.  State,  114  S. 
W.  628,  630,  54  Tex.  Cr.  B.  322. 

TRANSPORT— TRANSPORTATION 

.  See  Appliance  of  Transportation;  Being 
Transported;  Conducting  Transporta- 
tion; Immediate  Transportation;  Serv- 
ice Connected  with  Transportation; 
Vehicle  for  Heavy  Transportation. 


Cost  of  transportation,  see  Cost 
Engaged  in  transportation  from  one  state 
to  another,  see  Engaged. 

''If  a  railroad  company  carries  freight 
beyond  its  terminal  station,  when  this  serv- 
ice is  performed  either  voluntarily  or  as 
the  result  of  a  contract  or  custom,  it  is  no 
less  engaged  in  the  transportation'  of  freight 
than  it  was  when  the  freight  was  being 
carried  between  the  initial  point  of  carriage 
and  the  terminal  point  of  carriage ;  and  the 
words  'transporting*  and  'transportation,' 
which  occur  in  the  rule  under  consideration 
in  the  Dixon  Case,  are  there  used  in  this 
very  sense.  •  •  ♦  There  is  nothing  in 
that  decision,  when  taken  in  the  light  of 
the  question  then  under  consideration,  which 
can  be  construed  into  a  ruling  that  the 
word  'transportation,'  as  used  in  the  clause 
of  the  act  now  under  consideration,  included 
only  service  rendered  between  the  initial 
point  of  carriage  and  the  terminal  statical 
of  the  railway  company."  Augusta  Broker- 
age Co.  V.  Central  of  Georgia  Ry.  Co.,  48  S. 
E.  714,  716,  121  Ga.  48  (citing  and  explaining 
Dixon  V.  Central  of  Georgia  Ry.  Co.,  35  S.  R 
369,  110  Ga.  173,  and  State  v.  Wrlghtsville 
&  T.  R.  Co.,  30  S.  E.  891,  104  Ga.  437). 

The  Carmack  amendment  to  the  act  for 
the  regulation  of  interstate  commerce  (Act 
June  29,  1906,  a  3591,  §  7,  par.  11,  34  Stat 
595  [U.  S.  Comp.  St  Supp.  1911,  p.  1307])  pro- 
vides that  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  shall  be  liable  to  the  con- 
signor for  any  loss,  damage,  or  injury  caused 
by  it,  or  by  any  common  carrier,  railroad,  or 
transportation  company  over  whose  lines 
such  property  may  pass,  and  that  no  con- 
tract, receipt,  rule,  or  regulation  shall  exempt 
such  carrier,  railroad,  or  transportation  com- 
pany from  the  liability  imposed.  The  act 
of  Congress  referred  to  defines  "transporta- 
tion" as  including  cars  and  other  vehicles 
and  all  instrumentalities  and  facilities  of 
shipment  or  carriage,  irrespective  of  owner- 
ship or  of  any  contract,  express  or  implied, 
for  the  use  thereof,  and  all  services  In  con- 
nection with  the  receipt  delivery,  elevation, 
and  transfer  in  transit  ventilation,  refrigera- 
tion, or  idng,  storage  and  handling  of  prop- 
erty transported.  Held,  in  view  of  the  defi- 
nition and  the  broad  language  of  the  amend- 
ment, the  latter  must  be  presumed  to  have 
been  intended  by  Congress  to  go  as  far  as 
Congress  had  power  to  regulate  the  subject 
and  to  make  the  initial  carrier  liable  for  any 
loss  of  property  until  its  interstate  shipment 
was  completed,  so  that  an  initial  carrier 
would  be  liable  for  goods  destroyed  while 
still  in  interstate  commerce,  but  in  the  hands 
of  a  connecting  carrier.  Nashville,  C.  &  St 
L.  Ry.  Co.  V.  Dreyfuss-WeU  Co.,  150  S.  W. 
321,  322, 150  Ky.  333. 

Where  alcoholic  liquors  imported  from  a 
foreign  country  were  stored  in  New  York, 
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their  transmission  to  New  Orleans  was  not 
an  "importation/*  bi^t  a  "transportation," 
within  the  Wilson  Act  (Act  Cong.  Aug.  8, 
1890,  c.  728,  26  Stat.  313),  though  the  storing 
In  New  York  was  only  temporary  and  the 
liquors  were  originally  intended  for  New 
Orleans.  State  v.  Frederick  De  Bary  &  Co., 
58  South.  892,  894,  130  La.  1090. 

If  the  word  "transportation"  may  be 
construed  as  something  more  than  a  free 
pass,  it  may  also  be  construed  as  something 
less  or  other  than  regular  fare,  and  may  be 
applied  to  an  excursion  rate.  Salinger  y. 
Western  Union  TeL  Co.,  126  N.  W.  362,  365, 
147  Iowa,  484. 

As  oommeroe 

See  Commerce;  Interstate  Commerce. 

« 

Banishment  distinfi^nislied 

"In  Black's  Law  Dictionary  'banish- 
ment' is  defined  as  a  punishment  inflicted 
upon  criminals  by  compelling  them  to  quit 
a  city,  place,  or  country  for  a  specified  peri- 
od of  time,  or  for  life.  It  Is  inflicted  prin- 
cipally on  political  offenders;  'transporta- 
tion' being  the  word  used  to  express  a  similar 
punishment  of  ordinary  criminals."  United 
States  y.  Ju  Toy,  25  Sup.  Ct  644,  649,  198 
U.  S.  253,  49  L.  Ed.  1040. 

Oarried  synonymons 

The  term  "transported,**  as  used  In  a 
contract  with  a  common  carrier  for  the 
carrying  of  a  shipment  of  horses,  is  equlya- 
lent  to  the  term  "carried,"  and  quite  distinct 
from  the  idea  of  forwarding.  Smeltzer  y. 
St.  liOuiB  &  S.  F.  R.  Co.,  158  Fed.  649,  664. 

m 

Continnons  transportation 

"A  transportation  from  one  point  to  an- 
other remains  continuous,  so  long  as  intent 
remains  unchanged,  no  matter  what  stop- 
pages or  transshipments  intervene."  The 
Bermuda,  3  Wall.  514,  553,  18  U  Ed.  200. 

Cost  of  transportation 

"It  is  obvious  on  a  little  reflection  that 
the  cost  of  moving  local  freight  is  greater 
than  that  of  moving  through  freight,  and 
equally  obvious  that  it  is  almost  if  not  quite 
impossible  to  determine  the  difference  with 
mathematical  accuracy."  Chicago,  M.  &  St 
P.  R  Co.  v.  Tompkins,  20  Sup.  Ct  336,  340, 
176  U.  S.  178,  44  L.  Ed.  417. 

Delay  in  transportation 

The  word  "transport"  means,  not  only  to 
carry  or  convey  from  one  place  to  another, 
but  to  remove  an  object,  and  Acts  1903,  p. 
999,  c  590,  providing  that  any  railroad 
company  falling  to  "transport"  goods  received 
by  it  for  shipment  and  billed  to  any  place 
within  the  state  for  a  longer  period  than 
four  days  after  receipt  of  the  same,  unless 
otherwise  agreed  between  the  parties,  shall 
pay  a  penalty,  etc.,  refers  to  a  delay  in  be- 
ginning the  transportation  or  starting  the 


goods  from  the  station  of  their  receipt,  and 
does  n^t  require  a  delivery  at  their  destina- 
tion within  the  time  specified.  Walker  Bros, 
v.  Southern  By.  Co.,  49  S.  B.  84-86,  137  N. 
C.  163. 

According  to  Webster's  International 
Diet.,  Century  Diet  (voL  2),  and  Blacjc's 
Law  Diet  1184,  there  is  a  distinction  between  . 
the  words  ••transport"  and  "deliver";  the 
words  being  of  entirely  different  origin  and 
signification.  To  transport  an  article  it  must 
be  received  and  retained  by  the  person 
charged  with  the  duty,  while  to  deliver  an 
article  the  person  intrusted  with  the  posses- 
sion must  part  with  it  The  word  "deliver" 
is  compounded  of  "de"  and  "llverare,"  "to 
set  free;  to  set  at  liberty;  to  give  over." 
Bevisal  1905  provides  that  any  railroad,  fail- 
ing to  transport  within  a  reasoiiable  time 
goods  received,  shall  pay  a  penalty,  and  de- 
clares that  it  shall  be  considered  that  a  rail- 
road  has  transported  freight  within  a  rea- 
sonable time  if  it  has  done  so  within  the 
ordinary  time  required.  It  is  evident  that 
the  Legislature  had  in  mind  the  distinction 
between  duty  to  "transport"  and  to  "de- 
liver," since  to  transport  is  the  act  of  the 
carrier  without  the  intervention  or  aid  of 
the  consigned,  while  delivery  cannot  be  ac- 
complished without  the  concurrence  of  tl^e 
consignee,  and  the  effect  of  the  statute 
is  to  impose  the  penalty  on  a  railroad 
for  failing  to  reasonably  "transport"  goods, 
as  distinguished  from  a  failure  to  transport 
and  deliver  goods  to  the  consignee,  and  for 
a  failure  to  perform  the  first  the  penalty  is 
imposed,  while  for  a  failure  to  perform  the 
second  the  consignee  may  sue  for  damages. 
Alexandre  v.  Atlantic  Coast  Line  R.  Co.,  66 
S.  E.  697,  698,  144  N.  C.  93  (citing  Bellows 
v.  Folsom,  27  N.  Y.  Super,  Ct  43;  United 
States  V.  McCready,  11  Fed.  225;  Walker 
Bros.  V.  Southern  R.  Co.,  49  S.  E.  84,  127 
N.  C.  163;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  203,  5  Sup.  Ct  828,  29  L. 
Ed.  158;  Moore  v.  Collins,  15  N.  C.  388;  HU- 
Uard  V.  Wilmington  &  W.  R.  Co.,  51  N.  C. 
343;  Chalk  v.  Charlotte,  C.  &  A.  R.  Co.,  85 
N.  C.  423 ;  Coble  y.  Shoffner,  75  N.  C.  42). 

Act  1904  (Laws  1904,  p.  671),  entitled 
"An  act  to  prevent  delays  in  the  transporta- 
tion of  freight  by  railroads  in  this  state," 
providing,  by  section  1,  that  railroads  doing 
business  in  the  state  shall  transport  freight, 
received  for  "transportation  within  the 
state,"  without  greater  delay  than  specified, 
and  declaring  a  penalty  for  noncompliance, 
does  not  apply  to  interstate  commerce,  and 
so  does  not  cover  a  case  of  transportation 
partly  out  of  the  state ;  the  delay  occurring 
wholly  out  of  the  state.  Hunter  v.  Charleston 
&  W.  C.  Ry.  Co.,  62  S.  E.  13,  14,  81  S.  C.  169; 
Frasier  v.  Charleston  &  W.  C.  Ry.  Co.,  62  S. 
E.  14,  81  S.  C.  162  (citing  8  Words  and  Phras- 
es, pp.  7503,  7504). 
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Hatnre  and  elements  of  transportation 

Under  Act  Cong.  June  29,  1906,  §  1,  the 
term  'transportation"  Includes  cars  and  oth- 
er vehicles  and  all  InstrumentalitieR  and  fa- 
cilities of  shipment  or  carriage.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Beatty,  12(5  Pac.  736, 
737,  34  Okl.  321,  42  L.  R.  A.  (N.  S.)  988. 

As  defined  by  Railroad  Rate  Act,  §  1,  the 
term  "transportation**  includes,  among  other 
things,  all  services  in  connection  with  the  re- 
ceipt, delivery,  elevation,  and  transfer  in 
transit,  ventilation,  refrigeration,  or  icing, 
storage,  and  handling  of  property  transport- 
ed. State  ex  rel.  Railroad  Commiasiou  of 
Indiana  y.  Adams  Express  Co.,  85  N.  B.  337, 
338,  171  Ind.  138. 

"Transportation,*'  within  Act  June  29, 
1906,  c.  3591,  includes  all  facilities  of  ship- 
ment, irrespective  of  ownership,  and  all  serv- 
ices in  connection  with  the  elevation,  trans- 
fer in  transit,  and  handling  of  property  trans- 
ported; and  a  carrier,  required  to  furnish 
such  transportation  on  reasonable  request, 
cannot  refuse  the  allowance  for  elevator  serv- 
ice on  through  grain  in  car  loads  at  terminal 
points  to  elevator  owners,  who,  through  own- 
ership of  the  grain,  derive  an  incidental  ad- 
vantage by  using  the  opportunity  during  the 
process  of  elevation  to  weigh,  store,  inspect, 
clean,  mix,  or  otherwise  treat  the  grain.  Un- 
ion Pac.  R.  Co.  V.  Updike  Grain  Co.,  32  Sup. 
Ct  39,  41,  222  U.  S.  215,  56  L.  Ed.  171. 

The  word  "transportation,"  as  used  in 
Immigration  Act  March  3,  1903,  c.  1012,  §  20, 
32  Stat.  1218,  provides  that  any  alien,  who 
shall  be  found  a  public  charpe  in  the  United 
States  from  causes  existing  prior  to  landing, 
shall  be  deported  at  any  time  within  two 
years  after  arrival,  at  the  expense,  including 
one-half  of  the  cost  of  inland  transportation 
to  the  port  of  deportation,  of  the  person 
bringing  the  alien  into  the  United  States, 
should  be  given  its  ordinary  meaning,  viz., 
carriage  from  one  place  to  another.  United 
States  V.  Hamburg- American  Line,  159  Fed. 
104,  105,  86  C.  C.  A.  294. 

Immigration  Act  March  3,  1903,  c.  1012, 
§  20,  32  Stat.  1218,  provides  that  any  alien 
who  shall  be  found  a  public  charge  in  the 
Unitod  States  from  causes  existing  I'.'-ior  to  I 
lauding  shall  be  deported  at  any  time  within 
two  years  after  arrival,  at  V\o  expense,  in- 
cluding one-half  of  the  cost  of  inland  trans- 
portation to  the  port  of  deportation,  of  the 
ptrson  bringing  the  alien  into  the  United 
Stilt es.  Held,  that  the  term  "transporta- 
tion," as  so  used,  should  be  given  Its  ordina- 
ry meaning,  viz.,  carriage  from  one*  place  to 
another,  and  that  the  phrase  "cost  of  In- 
land tmnsportation'*  therefore  only  includ- 
ed the  cost  of  carrying  the  alien  from  the  in- 
land place  where  he  was  found  to  the  port  of 
deportation,  and  that  the  governiuciit  was 
then^fore  not  entitled  to  recover  under  such 
section  from  the  steamshi])  company  bring- 
ing the  deported  ali^  into  the  United  States 


any  part  of  the  traveling  expenses  of  an  of- 
ficer sent  to  bring  the  alien  to  the  port  of  de- 
portation. United  States  v.  Hamburg- Amer- 
ican Line,  159  Fed.  104,  105,  86  C.  0.  A.  294. 

Interstate  Commerce  Act  Feb.  4,  1887,  c 
104,  (  15,  24  Stat.  384,  as  amended  by  Act 
June  18,  1910,  c.  309.  f  12.  36  Stat.  551,  pro- 
vides that  if  the  owner  of  property  trans- 
ported under  the  act  directly  or  Indirectly 
renders  any  service  connected  with  the  trans- 
portation, or  furnishes  any  instrumentality 
used  therein,  the  charge  and  allowance  there- 
for shall  be  no  more  than  Is  Just  and  rea- 
sonable, and  the  Commission  may,  after  hear- 
ing on  a  complaint,  or  on  Its  initiative,  de- 
termine what  is  a  reasonable  clnirge,  etc. 
Held,  that  cartage  of  sugar  from  refinery  to 
cars  did  not  constitute  "transportation,**  nor 
a  "service  connected  with  transportation,*' 
within  such  act,  for  which  the  carrier  was 
Justified  in  making  an  allowance  under  sec- 
tion 15;  and  that  such  allowance  constituted 
an  illegal  rebate.  American  Sugar  Refining 
Co.  V.  Delaware,  L.  &  W.  Ry.  Co.,  200  Fed. 
652,  655. 

Demurrage  charged  for  the  detention  of 
cars  in  loading  or  unloading  Is  a  terminal 
charge,  required  to  be  shown  by  the  sf^hed- 
ules  of  rates  filed  and  published  by  an  inter- 
state railroad  company  by  the  terms  of  In- 
terstate Commerce  Act  Feb.  4,  1887.  c,  104,  || 
1,  6,  24  Stat.  379,  380,  as  subsequently  amend- 
ed by  Act  June  29,  1906,  c.  3591.  {{  1,  2,  34 
Stat.  684,  586,  which  define  transportation  as 
including  all  the  instrumentalities  and  fa- 
cilities of  shipment  and  all  services  In  con- 
nection with  the  receipt,  delivery,  and  han- 
dling of  property  transported,  and  require  the 
filing  and  publishing  of  schedules  showing 
all  the  rates,  fares,  and  charges  for  trans- 
portation, stating  separately  all  terminal 
charges.  Lehigh  Valley  R.  Co.  v.  United 
States,  188  Fed.  879,  884,  110  0.  C.  A.  513. 

The  word  "transportation,"  as  used  in 
Act  June  29,  1906,  c.  3591,  |  1,  34  Stat  584, 
amending  Interstate  Commerce  Act  Feb.  4. 
l.<^7,  c.  101,  I  3,  24  Stat.  380.  includes  all 
kinds  of  instrumentalities  of  shipment  and 
carriage.  Unite<l  States  v.  Baltimore  &  O. 
R.  Co..  165  Fed.  113,  121,  91  C.  O.  A.  147, 

In  violation  of  law 

A  carrier  does  not  "transport"  live  stock 
from  a  quarantined  portion  of  a  state  into 
another  state,  in  violation  of  Act  March  3, 
1905.  c.  1400,  §  2,  where  it  is  a  connecting 
carrier  and  receives  the  stock  from  the  pre- 
ceding carrier  at  a  point  In  the  state  other 
than  the  quarantined  state  for  delivery  to 
a  point  In  the  same  state.  United  States  v. 
Baltimore  &  O.  S.  W.  Ry.  Co.,  32  Sup.  Ct 
6,  7,  222  U.  S.  .  .  56  L.  Ed.  68. 

Under  the  provision  of  Forest.  Fish,  and 
Game  Law  (Consol.  Laws  1909.  c.  19)  {  Iftt, 
that  birds  or  fish  for  which  there  Is  a  close 
season  shall  not  be  transported  at  any  time^ 
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TRAPPE  ROCK 


the  kind  and  number  are  plainly  mark- 
the  outside  of  the  package,  with  the 
of  the  consignor,  consignee,  Initial 
)f  billing,  and  the  destination,  a  person 
•ing  a  package  to  a  carrier  for  trans- 
on,  not  marlced  as  required.  Is  not 
to  a  penalty;  the  word  "transport" 
ig  to  carry  or  convey  from  one  place 
ther,  and  applying  only  to  a  carrier, 
t  to  a  shipper.  People  v.  Suydam,  97 
S58,  859,  204  N.  Y.  419. 

ider  Cr.  Code  1902,  §  589,  providing 
3  person  shall  hrlng  Into  the  state  or 
)ort"  from  place  to  place  within  the 
>y  wagon,  cart,  or  other  vehicle,  or  by 
tier  means  or  mode  of  carriage,  any 
or  liquids  containing  alcohol,  "trans- 
Qieaus  to  carry  or  convey  from  one 

0  another,  and  carrying  liquor  on  the 
is  a  means  or  mode  of  carriage.  State 
r,  60  S.  E.  234,  235,  79  S.  0.  87. 

rest.  Fish,  and  Game  Law  (Laws  1908, 
§  103,  regulating  the  "transportation*' 
and  game  for  which  there  is  a  close 
includes  a  shipment  or  delivery  to  a 
People  V.  Montena,  123  N.  Y.  Supp. 
)75,  139  App.  Div.  421. 

lere  sugar  alleged  to  have  been  adul- 
and  misbranded  was  not  seized  while 
sportation,  it  was  not  subject  to  for- 
under  the  clause  of  Pure  Food  and 
Act  June  30,  1906,  c.  3915,  §  10,  34 
1,  declaring  that  any  article  of  food 
ited  or  misbranded,  which  Is  being 
rted  from  one  state,  territory,  district 
lar  possession  to  another  for  sale, 
^  liable  to  seizure,  condemnation,  etc. 
)od  and  Drugs  Act  June  30,  1906,  c. 
10,  34  Stat.  771,  provides.  In  the  ul- 
e,  that  any  article  of  food  adulterat- 
isbranded  within  the  meaning  of  the 
jhf  having  been  transported,  remains 
1,  unsold,  or  in  original  packages, 
i  liable  to  be  proceeded  against  by 
condemnation.  Held,  that  the  words 
been  transported"  contemplate  a 
tation    in  Interstate  commerce,   and 

1  one  point  in  a  given  state,  territory, 
or    Insular   possession    to    another 

the  same  state,  territory,  district  or 
>n.     United  States  v.  Forty-Six  Pack- 
Bags  of  Sugar,  18,3  Fed.  642,  644. 

ed  synonymoiifl 

;i  Stat.  187,  c.  653,  providing  that 
bodies  of  wild  game  animals  trans- 
:ito  any  state  or  territory  shall  be 
o  the  laws  of  such  state  or  territory, 
[  "transported"  Is  used  in  the  sense 
h\  from  one  state  to  another;  and 
le^'essary  implication  excludes  from 
itrol  those  game  birds,  etc..  the  im- 
of  which  is  not  prohibited.  Peo- 
1.  Silz  v.  Hesterl)erg,  96  N.  Y.  Supp. 
109  App.  Dlv.  295. 


TBANSPORTATION  OOMPAirT 

A  belt  line  railway  company  having  5 
engines  and  12  or  15  miles  of  track,  whose 
business  Is  to  Intercept  cattle  traffic  some 
distance  from  stockyards  and  transport  it 
over  Its  own  line  to  the  yards,  for  which  It 
Is  paid  by  the  railroad  company  employing 
It  to  do  so.  Is  a  '^transportation  company," 
within  Laws  1905,  c.  25,  relating  to  the  ven- 
ue of  suits  against  railroad  corporations 
and  assignees,  etc.,  operating  any  railroad 
over  whose  transportation  lines  freight  Is 
carried,  so  as  to  prescribe  the  venue  of  suits 
against  railroads,  express  or  transportation 
companies,  where  any  damage  arises  out  of 
the  transportation  of  freight,  and  for  dam- 
ages caused  by  the  negligent  handling  of  live 
stock  on  Its  own  line.  Texas  &  P.  Ry.  Go. 
V.  Henson,  132  S.  W.  118,  103  Tex.  698. 

An  express  company,  being  by  Va.  Code 
1904,  I  1294a(2),  declared  a  ''transportation 
company,"  is  within  the  terms  of  Va.  Code 
1904,  §  1294c(24),  providing  that  no  contract 
shall  exempt  any  common  carrier  from  lia- 
bility which  would  exist  had  no  contract 
been  entered  into.  Southern  Express  Co.  v. 
Keeler,  64  S.  E.  38,  41, 109  Va.  459. 

A  company  engaged  In  the  business  of 
producing  and  buying  natural  gas,  which  It 
conveys  by  means  of  pipes  to  a  city,  where 
it  distributes  and  sells  the  same  to  consum- 
ers. Is  not  a  '^transporting  company,**  within 
War  Revenue  Act  June  13, 1898,  Schedule  B, 
30  Stat  464,  Imposing  on  persons,  firms,  cor- 
porations, or  companies  owning  or  control- 
ling any  pipe  line  for  transporting  oil  or  other 
products,  whose  gross  actual  receipts  exceed 
Jp2.50,000,  a  special  tax  on  the  excess  of  re- 
ceipts above  such  amount  United  States  v. 
Northwestern  Ohio  Natural  Gas  Ca,  141 
Fed.  198,  201. 

TRAP    . 

The  word  "trap,"  although  derived  from 
the  Swedish  word  "trappa,**  meaning  a  step 
or  stair,  has  been  known  and  used  as  a  com- 
mon English  nan^  for  igneous  rock  for  more 
than  100  years.  And  the  words  "trappoid," 
"trappous,*'  "trappose,**  "trappean,"  are  ad- 
jectives related  to  trap.  But  the  word 
"trappe"  Is  not  and  never  has  been  in  this 
country  a  descriptive  name  for  trap  rock. 
The  designation  "trappe  rock**  is  unknown  to 
the  English  language,  and  If  the  word 
"trappe"  be  known  to  that  language  It  bears 
no  relationship  whatever  to  rock.  The  word 
"trappe"  appears  to  be  an  obsolete  Anglo- 
Saxon  word  signifying,  not  rock,  but  artifice 
or  stratagem.  John  T.  Dyer  Quarry  Co.  v. 
Schuylkill  Stone  Co.,  185  Fed.  557,  558,  573. 

TRAPPE  BOCK 

See  Trap. 


TRAPPEK 
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In  mining,  a  "trapper"  Is  a  doorkeeper  in 
the  entry  of  a  mine.  Bare  y.  Crane  Creek 
Coal  &  Coke  Co.,  65  S.  E.  907,  61  W.  Va.  28. 
8  L.  R.  A.  (N.  S.)  284,  123  Am.  St  Rep.  966. 

A  ''trapper*'  in  a  mine  is  one  whose  duty 
is  to  open  certain  doors  in  an  entry  in  the 
mine  for  cars  drawn  by  mules  to  pass 
through,  and  to  immediately  close  the  doors 
after  the  cars  have  passed,  and  to  keep  them 
closed  except  when  cars  are  passing,  to  pre- 
vent the  escape  of  air  which  has  been  forced 
into  the  mine,  and  when  cars  are  stalled  in 
the  vicinity  of  his  doors  to  assist  the  driver 
in  starting  the  cars.  Marquette  Third  Vein 
Coal  Co.  V.  Dielie,  70  N.  E.  17, 19,  208  lU.  116. 

A  person  employed  in  a  coal  mine  in 
opening  and  closing  doors,  and  giving  signals 
to  approaching  trains  of  coal  cars  by  wav- 
ing his  lamp,  is  engaged  in  "trapping."  Ew- 
ing  V.  Lanark  Fuel  Co.,  65  S.  E.  200,  206,  65 
W.  Va.  726,  29  L.  R,  A;  (N.  S.)  487. 

TRASH 

Wrecking  contractors  offered  to  wreck 
and  remove  '*all  the  buildings,  lumber  and 
material  of  every  nature  whatsoever.  ♦  ♦  • 
We  agree  to  measure  and  pay  for  said  lum- 
ber now  in  buildings,  structures  or  sections 
before  tearing  down  or  wrecking  the  same 
and  to  measure  and  pay  for  such  lumber  as  is 
already  down  measuring  not  less  than  six 
feet  in  length  .before  removing  the  same  from 
the  premises."  Their  offer  was  accepted,  and 
before  buildings  should  be  touched  all  re- 
maining lumber  less  than  six  feet  in  length 
and  trash  were  to  be  removed  from  the  prem- 
ises by  the  wrecking  company.  At  a  confer- 
ence of  the  parties  before  the  making  of  the 
contract,  nothing  was  said  as  to  the  removal 
of  a  spur  track  which  extended  onto  the 
grounds  on  which  the  buildings  were  located ; 
and  there  was  no  understanding  that  any- 
thing should  be  taken  but  the  lumber  from 
the  wrecked  buildings.  Held,  the  ties  and 
rails  of  such  track  were  not  intended  to  be 
removed,  and,  as  they  were  not  "trash"  with- 
in the  contract,  their  removal  by  the  wreck- 
ing company  could  be  restrained.  Woodruff 
V.  Bourbon  Stock  Yards  Co.,  149  S.  W.  960, 
962,  149  Ky.  676. 

TRAUMATIC  NEURASTHENIA 

"Traumatic  neurasthenia"  means  that 
the  nervous  system,  as  the  result  of  a  wound 
or  Injury,  has  become  weakened,  and  that 
there  is  a  lack  of  power  in  the  nerve  centers 
to  perform  their  functions  properly.  Colo- 
rado Springs  &  I.  Ry.  Co.  v.  Nichols,  92  Pac. 
691,  694,  41  Colo.  272,  20  L.  R.  A.  (N.  S.)  215. 

TRAUMATIC  NEURITIS 

As  disease,  see  Disease. 


TRAUMATIC  NEUROSIS 

"Medical  science  treats  of  a  oonditldn 
currently  denominated  'railway  spine,'  or,  in 
a  more  technical  sense,  'traumatic  neurosis.* 
It  is  latterly  denied  by  strong  authority  that 
any  such  malady  exists  as  a  concussion  of 
the  spine  or  spinal  cord,  which  term  is  also 
often  used  as  a  synonym. for  'railway  spine,' 
but  that  the  symptoms  which  were  supposed 
to  indicate  a  concussion  of  the  spine  are  but 
indications  of  a  concussion  of  the  brain, 
which  may  involve  a  psychic  as  well  as  a 
physical  injury,  one  or  both.  Such  a  condi- 
tion as  traumatic  neurosis  may,  it  is  said, 
result  from  actual  lesion  of  the  vertebral  col- 
umn, accompanied  by  immediate  and  definite 
signs  of  such  lesion ;  but  it  may  also  result, 
according  to  medical  science,  from  a  nervous 
shock  or  sudden  fright,  involving  a  psychical 
condition,  as  well  as  a  nervous  derangement 
and  impairment,  where  there  are  no  outw^ard 
physical  or  objective  signs  or  indications  of 
physical  lesion  of  any  character.  •  •  •  Un- 
like the  question  first  discussed,  railway 
spine,  or  traumatic  neurosis,  is  not  a  se- 
quence or  result  that  follows  as  of  course,  or 
may  within  reasonable  inference,  from  a 
bruise  on  the  leg,  a  wrench  or  sprain  of  the 
back,  or  contusion  of  the  muscles  and  nerves. 
Such  an  affliction  or  malady  may  or  may  not 
result  or  spring  from  injuries  of  that  nature, 
dependent  upon  the  seriousness  or  severity 
of  the  injuries,  and  it  is  not,  therefore,  neces- 
sarily consequent  But  it  may  arise  from  an- 
other and  entirely  distinct  source — ^that  is. 
from  a  concussion,  followed  by  a  shock  of 
such  proportions  as  vitally  to  affect  and  im- 
pair the  nervous  system,  or  a  sadden  fright, 
producing  psychic  or  mental  tranmatisiD 
('trauma'  meaning  a  wound,  and  is  generally 
used  as  synonymous  with  'injury*),  which 
may  lead  to  a  multitude  of  derangements  and 
suffering,  and  this  without  lesion  of  the 
nerves  or  contusion  apparent  objectively.'* 
Maynard  v.  Oregon  R.  Co.,  72  Pac  580,  582, 
593,  43  Or.  63. 

TRAUMATIC  PNEUMONIA 

"Traumatic  pneumonia"  is  pneumonia  re- 
sulting from  a  violent  injury.  Johnson  v. 
Continental  Casualty  Co.,  89  S.  W.  473,  474, 
122  Mo.  App.  369. 

TRAVEL— TRAVELER— TRAVELING 

See    Commercial    Traveler;     Ordinary 
Travel. 

"To  'traver  is  to  pass  or  make  a  journey 
from  place  to  place,  whether  on  foot,  on 
horseback,  or  in  any  conveyance."  "Travel- 
ing" is  *'the  act  of  making  a  journey ;  cliange 
of  place;  passage."  Hendry  v.  Town  of 
North  Hampton,  56  Atl.  922,  924,  72  N.  H. 
351,  64  L.  R.  A.  70,  101  Am.  St  Rep.  681. 

One  charged  with  carrying  a  pistol  at 
a  political  meeting  in  hia  own  county  is  sot 
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shown  to  be  within  the  provision  of  the  Btat* 
ute  that  the  prohibition  (pgainst  carrying 
weapons  shall  not  apply  to  '"travelers"  by  evi- 
dence that  three  or  four  days  before  he  bor- 
rowed a  pistol  to  carry  with  him  on  a  visit 
to  his  brother  in  an  adjoining  county,  it  not 
appearing  that  he  was  en  route  to  or  from  his 
brother.  Brownlee  v.  State  (Tex.)  32  S.  W. 
1043,  1044. 

In  a  prosecution  for  carrying  a  pistol, 
evidence  that  defendant  lived  in  an  adjoin- 
ing county  to  the  one  in  which  the  town  was 
situated  in  which  he  was  arrested,  and  that 
he  was  on  the  point  of  returning  home,  having 
just  gotten  his  pistol  from  the  place  where 
he  was  accustomed  to  deposit  it  while  In 
town,  is  sufBcient,  in  the  absence  of  evidence 
as  to  the  distance  of  the  town  from  his  home, 
to  show  that  he  was  a  '"traveler."  Blackwell 
V.  State,  31  S.  W.  380.  34  Tex.  Gr.  R.  476. 

As  affected  by  temporary  stop 

That  defendant,  while  driving  home  from 
a  business  trip  to  another  county,  stopped  in 
the  road  for  a  few  minutes  at  a  creditor's 
request  to  discuss  the  debt,  did  not  deprive 
him  of  his  character  as  a  "traveler,"  within 
the  statute  excep^g  travelers  from  the  pro- 
hibition against  carrying  pistols.  Hunt  v. 
State,  107  S.  W.  842,  843,  52  Tex.  Gr.  R.  477. 

A  passenger  in  the  waiting  room  of  a  de- 
pot just  before  the  arrival  of  a  train  which 
he  intends  to  take  Is  a  "traveler**  within  the 
meaning  of  the  law,  and  has  a  legal  right  to 
carry  arms.  Texas  Midland  R.  Co.  v.  Geral- 
don,  117  S.  W.  1004,  1009,  54  Tex.  av.  App. 
71. 

In  a,  prosecution  for  violating  the  pistol 
law,  where  it  appeared  that  accused  had 
started  from  his  place  of  residence  to  Ken- 
tucky, it  was  error  to  refuse  to  charge  that 
if  accused  had  started  on  a  journey,  and 
while  on  his  way  to  the  train  discovered  that 
he  had  lost  or  left  his  pocketbook,  and  re- 
turned to  get  it  and  had  not  made  any  un- 
reasonable delay  In  pursuing  his  Journey 
when  he  was  seen  with  a  pistol  at  the  place 
to  which  he  had  returned  for  his  pocketbook, 
he  would  be  a  "traveler,"  and  not  guilty. 
Goodwin  V.  State,  115  S.  W.  1184,  55  Tex.  Gr. 
R.  179,  131  Am.  St.  Rep.  811. 

One  who,  on  a  trip,  after  spending  the 
night  at  a  hotel,  wept  to  a  saloon,  carrying 
his  pistol,  was  not,  at  such  time,  a  "traveler," 
within  the  exception  of  the  statute  as  to  car- 
rying weapons.  Colson  v.  State,  106  S.  W. 
607,  62  Tex.  Gr.  R.  138. 

Under  the  law  authorizing  a  traveler  to 
carry  a  pistol,  one  who  goes  about  some  other 
business  not  connected  with  his  business  ceas- 
es to  be  a  "traveler" ;  but  a  man  who,  while 
on  bis  journey,  was  merely  deflected  from  his 
course  to  send  a  doctor  to  see  one  of  his  chil- 
dren or  get  some  medicine,  this  did  not  ren- 
der him  amenable  to  the  law.  A  man  who  Is 
otherwise  a  traveler  is  not  required  to  go  in 


a  hurry  to  his  point  of  destination,  and  some 
delay  incident  to  his  journey  does  not  deprive 
him  of  his  defense  that  he  was  a  traveler. 
Irvin  V.  State,  100  S.  W.  779,  780,  51  Tex. 
Gr.  R.  52. 

As  determined  by  purpose 

The  primary  object  of  Sunday  legislation 
has  been  to  secure  to  private  citizens  the 
quiet  enjoyment  of  Sunday  as  a  day  of  rest, 
and  to  encourage  the  observance  of  moral  du- 
ties on  that  day,  but  not  to  authorize  any 
arbitrary  or  vexatious  interference  with  the 
private^  habits  and  comfort  of  individuals. 
It  is  not  every  act  of  walking  or  riding  on 
Sunday  that  constitutes  "traveling,"  within 
the  meaning  of  the  statute.  Walking  or  rid- 
ing in  the  open  air  in  a  quiet  and  civil  man- 
ner, with  no  object  of  business  or  pleasure, 
except  the  enjoyment  of  open  air  and  gentle 
exercise,  and  the  consequent  promotion  of  the 
health,  is  not  in  violation  of  the  Sunday  law. 
Cleveland  v.  Glty  of  Bangor,  32  Atl.  892,  895, 
87  Me.  259,  47  Am.  St  Rep.  326  (citing 
O'Gonnell  v.  Lewiston,  65  Me.  34, 20  Am.  Rep. 
673;  Davidson  v.  City  of  Portland,  69  Me. 
116,  31  Am.  Rep.  253;  Sullivan  v.  Maine 
Gent.  R,  Go.,  82  Me.  196,  19  AU.  169,  8  L,  R 
A.  427 ;  Barker  v.  Glty  of  Worcester,  29  N.  B. 
474,  139  Mass.  74). 

While  riding  on  a  locomotive  was  a  mode 
of  travel  covered  Ijy  an  accident  policy  in- 
suring one  as  "contractor,  office  and  travel- 
ing," a  provision  that  the  policy  did  not  cover 
death  while  riding  on  a  locomotive  was  an 
inconsistency,  and  did  not  preclude  a  recov- 
ery, though  insured  at  the  time  he  was  killed 
was  riding  on  a  locomotive.  The  "traveling" 
referred  to  as  one  of  the  duties  of  insured's 
occupation  was  travel  by  the  modes  and  con- 
veyances ordinarily  incident  to  the  occupa- 
tion as  a  contractor  and  builder,  while  not 
himself  participating  in  the  actual  work  of 
building  or  construction.  Ward's  Adm'r  v. 
Preferred  Ace.  Ins.  Go.,  67  Ati.  821,  823,  80 
Vt  321. 

A  person  going  from  one  county  to  an- 
other, or  contemplating  a  journey,  about  to 
board  a  train,  is  a  person  •traveling." 
Campbell  v.  State,  125  S.  W.  893,  58  Tex. 
Gr.  R.  349,  21  Ann.  Gas.  447. 

As  guest 

See  Guest. 

TRAVEIi  AND  VBh 

To  constitute  "travel  and  use,**  within 
the  meaning  of  a  charter  provision  that  every 
street  that  shall  not  have  been  traveled  or 
used  as  a  street  for  six  years,  shall  cease  to 
be  a  street,  there  must  have  been  substantial 
travel  or  substantial  use  thereof  as  a  street, 
but  what  constitutes  substantial  use  depends 
largely  upon  the  location  of  the  street  in 
question,  and  largely  on  the  surroundings 
and  necessities  of  the  case.  Delaware,  L^  & 
W.  R.  Co.  v.  Syracuse,  157  Fed.  700,  709. 
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TBAVEUBD  PART 

By  a  "traveled  portion  of  highway"  Is 
meant  the  part  that  customary  travel  occu- 
pies and  takes  on  the  public  highway.  A  tele-' 
phone  company,  which  places  its  poles  so 
near  the  traveled  portion  of  a  highway  that  a 
person  seated  on  a  wagon,  with  his  feet  ex- 
tending about  one  foot  from  the  side  of  the 
wagon,  Is  injured  by  coming  in  contact  with 
the  poles,  is  liable  for  such  Injury.  Little  v. 
Central  District  &  Printing  Telegraph  Co.,  62 
Atl.  848,  849,  213  Pa.  238. 

Where  plaintiff  was  injured  by  a  defec- 
tive w^agon  scale  constructed  in  a  street  out- 
side of  the  traveled  portion,  which  scale  was 
being  used  at  the  time  by  the  city  in  connec- 
tion with  plaintiff's  employment,  plaintiff,  in 
departing  from  the  traveled  part  of  the  high- 
way onto  the  scale,  ceased  to  be  a  traveler, 
and  was  not  entitled  to  recover  against  the 
dty  on  a  count  only  charging  defendant's 
failure  to  perform  the  duty  it  owed  plaintiff 
as  a  traveler.  O'Neil  v.  City  of  New  Haven, 
67  AtL  487,  488,  80  Conn.  154. 

TRAVELED  PLACE 

In  an  action  against  a  railway  company 
for  injury  to  a  pedestrian  who  fell  into  an 
excavation  on  defendant's  right  of  way,  along 
a  pathway,  it  was  not  error  to  Instruct  that, 
for  a  pathway  or  a  * 'traveled  place"  to  be 
characterized  as  such,  it  must  be  used  by  the 
public  generally  and  not  particular  individ- 
uals, must  be  such  as  is  common  to  all,  etc. 
Craft  V.  Seaboard  Air  Line  Ry.,  75  S.  E.  501, 
502,  92  S.  C.  291. 

TRAVELED  PUBLXO  ROAD 

That  a  railroad  company  permite  the  pul>- 
lic  to  use  a  crossing  with  a  switchyard  does 
not  make  it  a  public  road  or  street  crossing, 
within  a  statute  requiring  signals  to  he  given. 
A  way  provided  by  a  railroad  company  over 
its  own  grounds  to  Its  depot  has  been  held 
not  to  be  a  **t raveled  public  road,"  within  the 
meaning  of  the  same  statute ;  but  this  seems 
untenable.  On  the  other  hand,  evidence  that 
a  public  road  has  been  worked  and  traveled 
for  10  or  15  years  has  been  held  suflicient  to 
show  that  it  is  a  traveled  public  road  within 
the  meaning  of  the  same  statute.  A  street 
in  a  town,  crossing  a  railroad,  dedicated  to 
pul)lic  use,  and  used  for  25  years  by  the  gen- 
eral public,  on  which  the  railroad  company 
has  for  years  Itself  maintained  a  crossing  for 
vehicles  and  foot  passengers,  and  erected  a 
whistling  post  calling  for  warning  signals, 
and  a  warning  board  at  the  crossing,  having 
on  It  the  words:  "Ixwk  out  for  locomotive. 
Railroad  crossing" — and  sometimes  worked 
for  repair  by  town  labor,  is  a  public  street 
within  the  meaning  of  Code  W.  Va.  1899,  c. 
54,  §  61,  though  no  order  of  the  town  council 
can  be  produced  showing  accoptance  l)y  the 
town  or  .sn<'h  detllcation.  or  the  establishment 
or  recognition  of  the  street  by  the  couuciL 


Ray  y.  Cliesapeake  &  O.  R.  Co.,  50  S.  E.  413, 
415.  57  W.  Va.  333  (quoting  and  adopting  def- 
inition in  Thomp.  Neg.  i  1566). 

An  alley,  if  it  is  a  public  traveled  road,  is 
within  Rev.  St  1909,  §  3140,  requiring  the 
bell  of  a  locomotive  to  be  rung  at  a  distance 
of  80  rods  from  the  place  where  the  railroad 
shall  cross  any  *'t raveled  road  or  street" 
Irving  V.  Clilcago,  R.  I,  &  P.  Ry.  Co.,  137  S. 
W.  1009,  1010,  156  Mo.  App.  667. 

TRAVELER  OK  HIOHWAT 

"A  'traveler*  Is  one  who  travels  in  any 
way."  A  person  riding  on  a  bicycle  is  a 
"traveler,"  within  Laws  1893,  p.  47,  c.  59.  S 
1,  making  towns  liable  for  damages  to  any 
person  traveling  on  a  highway,  because  of 
dangerous  embankments  and  defective  rail- 
ings which  render  it  unsuitable  for  travel. 
Hendry  v.  Town  of  North  Hampton,  56  Atl. 
922,  924,  72  N.  II.  351,  64  Lw  B.  A.  70,  101 
Am,  St.  Rep.  681. 

The  word  "travelers,'*  as  used  in  n  city 
ordinance  providing  that  no  person  shall  con- 
struct an  area  Into  the  street  in  front  of  any 
building  extending  more  than  five  feet,  or  not 
provided  with  a  sufficient  railing  to  protect 
travelers  from  falling  therein,  means  people 
who  are  lawdfully  using  the  highway.  Devlne 
V.  National  Wall  Paper  Co.,  88  N.  Y.  Supp. 
704,  707,  95  App.  Div.  194. 

The  primary  meaning  of  the  word  "trav- 
eling'* is  passing  from  place  to  place.  Wheth- 
er an  animal  which  came  out  of  a  pas- 
ture and  walked  off  a  defective  bridge  on 
the  highway  was  a  "traveler"  on  the  bridge, 
within  the  meaning  of  a  statute,  or  an  estray. 
depends  on  whether  the  owner  was  guilty  of 
contributory  negligence.  Howrigan  v.  Town 
of  Bakersfield,  64  Atl.  1130,  1131,  79  Vt  249, 
9  Ann.  Cas.  282. 

A  passenger  on  a  street  car  Is  a  "traveler 
on  a  public  street,"  within  Gen.  St.  1902,  S 
20;59,  as  amended  by  Pub.  St.  1903,  p.  5,  c.  4, 
providing  a  penalty  for  obstructing  a  cra<s- 
Ing,  to  be  recovered  by  any  traveler  on  a  pub- 
lic street,  etc.  Tracy  v.  New  York,  N.  11.  & 
H.  R.  Co.,  72  Atl.  15C,  159.  82  Conn.  1. 

As  determined  by  purpose 

A  boy  playing  games  In  a  street  is  a 
"traveler,"  within  Comp,  Laws  Mich,  f  344U 
authorizing  a  recovery  by  any  one  sustaiuiug 
bodily  Injury  on  a  street  because  of  neglect  to 
keep  it  in  reasonable  repair  and  reasonably 
fit  for  travel.  Boaudln  v.  Bay  City,  01)  N.  W. 
2S5,  287,  136  Mich.  3.33,  4  Ann.  C&a,  248. 

A  fireman  in  the  employ  of  a  dty,  whose 
duties  re<iuire  him  to  ride  at  gre«it  speed 
through  the  streets  on  a  fire  truck,  is  a  "trav- 
eler" on  the  street,  within  the  meaning  of  a 
rule  that  the  city  is  required  to  keep  its 
streets  in  a  safe  condition  for  the  use  of  trav- 
elers thereon.  City  of  Vali)araiso  y.  Chester, 
96  N.  E.  705,  708, 170  Ind,  036. 


TRAVELERS*  INSURANCE 


993 


TRAVERSE 


TRAVELERS'  IKSITRAirCE 

The  term  "travelers*  Insurance"  may 
properly  be  applied  to  that  class  of  insurance 
business  which  specializes  in  the  insurance  of 
the  lives  of  travelers,  though  the  insurance 
company  also  has  other  branches  of  insur- 
ance. It  is  a  generic  term,  the  exclusive  use 
of  which  as  a  part  of  the  name  of  an  insur- 
ance company  cannot  be  acquired.  Travel- 
ers' Ins.  Mach.  Co.  v.  Travelers*  Ins.  Co.  of 
Hartford,  Conn.,  134  S.  W.  877,  879,  142  Ky. 
523. 

TRAVELING  CRAHE 

A  huge  crane,  spanning  the  entire  struc- 
ture of  a  bridge,  on  which  work  was  being 
done,  from  side  to  side,  movable  lengthwise 
of  the  bridge  upon  rails  on  either  side,  erects 
ed  for  the  purpose  of  attaching  a  block  and 
tackle  with  which  to  lift  and  adjust  the  iron 
beams  as  they  were  removed  from  their  plac- 
es, was  spoken  of  as  a  "traveler.**  Seeds  v. 
American  Bridge  Co.,  75  Pac.  480,  481,  68 
Kan.  522. 

TRAVELXNG  EXPENSES 

See  Actual  Traveling  Expenses;   Neces- 
sary Traveling  Expense. 

TRAVELING  PAOE 

I      See  Common  Traveling  Pace. 

TRAVELING  PHTSIOIAN 

A  physician  maintaining  four  offices  in 
different  towns,  and  keeping  an  assistant  at 
each  place,  and  treating  patients  at  tlie  plac- 
es at  stated  intervals,  but  having  his  head- 
quarters at  one  of  the  places,  where  he  lives 
with  his  family  and  receives  his  mall,  is  not 
a  "traveling  physician,**  within  the  meaning 
of  a  statute  imposing  an  occupation  tax  on 
physicians,  surgeons,  etc.,  traveling  from 
place  to  place  In  practicing  their  profession. 
Adams  v.  State  (Tex.)  78  S.  W.  935. 

TRAVELING  SALESMAN 

The  words  "traveling  salesmen,"  as  used 
in  Rev.  St  Mo.  1899,  §§  1024-1026,  requiring 
foreign  corporations  for  pecuniary  profit,  do- 
ing business  in  the  state,  to  file  articles  of 
incorporation  and  be  subject  to  local  visita- 
tion, and  the  payment  of  taxes  on  its  busi- 
ness, and  expressly  excepting  from  the  op- 
eration of  the  statute  "drummers  or  traveling 
salesmen  soliciting  business  in  this  state  for 
foreign  corporations  which  are  entirely  non- 
resident," mean  employ^  of  such  corpora- 
tions employed  to  go  into  other  states  and- 
communities  to  drum  up  and  solicit  business 
for  the  houses  they  represent  Strain  v.  Chi- 
cago Portrait  Co.,  126  Fed.  831,  835. 

Plaintiff  was  employed  by  the  bankrupts 
as  a  bond  salesman  at  the  rate  of  $3,000  per 
year,  payable  monthly.  His  contract  provid- 
ed that  he  should  devote  his  entire  time  to 
the  bankrupts*  business  in  the  territory  over 
which  he  was  to  work,  which  would  be  princl- 
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pally  in  the  state  of  Maine;  the  bankrupts 
agreeing  to  pay  all  traveling  expenses  while 
traveling  in  the  bankrupts*  business.  The 
bankrupts  maintained  a  branch  office  at  Port- 
land, of  which  com];^ainant  had  charge.  He 
also  went  from  place  to  place  in  Maine  to  sell 
bonds,  and  conducted  correspondence  from 
such  branch  office  on  the  bankrupts'  letter 
heads  and  in  their  name.  He  had  a  junior 
salesman  under  him,  and  received  bulletins 
issued  by  the  bankrupts  sent  to  managers  of 
branch  offices.  Held,  that  everything  done  by 
plaintiff  as  the  manager  of  the  Portland  of- 
fice, was  subordinate  to  the  work  he  did  as 
traveling  salesman,  and  that  he  was  there* 
fore  entitled  to  priority  as  a  "traveling  sales- 
man," within  Bankruptcy  Act  July  1, 1898,  c 
641,  {  64b  (4),  SO  Stat.  663,  for  the  amount 
due  for  his  services  earned  within  three 
months  prior  to  the  date  of  bankruptcy  pro- 
ceedings.   In  re  Gay,  188  Fed.  392,  394. 

Commissions  paid  to  a  traveling  sales- 
man for  his  services  are  "wages,"  within 
Bankr.  Act  July  1,  1898,  c.  641,  $  64b  (4),  30 
Stat.  563,  as  amended  Act  June  15,  1906,  c. 
3333,  34  Stat  267.  In  re  Dexter,  158  Fed. 
788,  791,  89  C.  C.  A.  286. 

TRAVELING  WAT 

The  place  in  which  plaintiff  and  another 
were  working  In  a  coal  mine  when  plaintiff 
was  injured  by  falling  rock,  while  designed 
for  a  passageway  when  completed,  but  which 
was  then  completed  only  a  part  of  the  way, 
held  not  to  have  been  a  "traveling  way," 
within  the  meaning  of  the  Colorado  statute 
requiring  mining  companies  to  timber  travel- 
ing ways,  but  in  the  nature  of  a  room,  for 
which  the  company  was  required  to  furnish 
the  timbers,  to  be  placed  by  the  workmen. 
Baldi  v.  Cedar  Hill  Coal  &  Coke  Co.,  173  Fed. 
781,  782,  97  C.  C.  A.  505. 

TRAVERSE 

See  Special  Traverse. 

The  word  "traverse,**  when  used  as  a 
verb,  primarily  means  to  lay  in  a  cross  direc- 
tion, to  cross,  while  the  participle  "travers- 
ing'* implies  adjustable  laterally,  having  a 
lateral  or  swinging  motion.  National  Candy 
Co.  V.  Miller,  160  Fed.  51,  56,  87  C.  C.  A.  207. 

"To  'traverse'  is  merely  to  deny."  Hence 
a  traverse  that  merely  denies  the  truth  of 
the  answer  of  a  garnishee  is  sufficient  under 
the  statute  providing  for  a  traverse  in  such 
cases.  Turner  v.  Rosseau,  21  Ga.  240,  241 
(citing  1  Chitty,  PI.  576,  and  note). 

The  plea  of  non  est  factum  by  one  alleg- 
ed to  have  executed  the  note  sued  on  should 
deny  In  express  terms,  but  If  the  plea  is  by 
the  personal  representative  of  the  signer  of 
the  instrument,  or  a  third  person  entitled  to 
make  the  defense,  a  denial  of  sufficient  knowl- 
edge or  Information  to  form  a  belief  is  sufB- 
dent,  so  that  an  answer  by  an  executor  sued. 
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on  a  note  which  "denies  that  he  has  sufficient 
knowledge  or  infonnation  to  form  a  belief, 
and  he  therefore  denies  the  allegations  of  the 
plaintiff's  petition/'  and  that  his  testator  ex- 
ecuted or  delivered  to  the  plaintiff  a  promis- 
sory note,  as  alleged,  and  that  he  "denies 
that  he  has  sufficient  knowledge  or  informa- 
tion to  form  a  belief,  and  therefore  denies 
that  said  note  is  due  and  no  part  of  It  has 
been  paid,"  except  as  stated,  etc.,  was  suffi- 
cient denial  under  Civ.  Code  Prac.  f  113,  pro- 
viding that  a  "traverse"  is  a  denial  of  facts 
alleged  in  an  adverse  pleading  or  a  denial 
that  the  pleader  has  sufficient  knowledge  or 
information  to  form  a  belief  concerning  them, 
though  the  executor  had  papers  in  his  posses- 
sion containing  testatrix'  signature,  so  that 
he  could  have  familiarized  himself  therewith. 
Walsh  V.  Pearce,  147  S.  W.  739,  741,  148  Ky. 
760. 

A  "traverse,**  as  defined  by  Civ.  Code 
Prac,  I  113,  subsec.  7,  is  a  denial  by  a  party 
of  facts  alleged  in  an  adverse  pleading,  if 
they  be  presumptively  within  his  knowledge, 
or  a  denial  of  them,  or  a  denial  that  he  has 
sufficient  knowledge  or  information  to  form  a 
belief  concerning  them,  if  they  be  not  pre- 
sumptively within  his  knowledge.  Where 
plaintiffs,  in  an  action  for  conversion  of  logs, 
alleged  that  they  had  a  recorded  deed  to  the 
timber  in  which  defendant  cut  the  logs,  de- 
fendant may  not  aver  want  of  knowledge  or 
information  sufficient  to  constitute  a  belief 
as  to  matters  which  would  have  been  dis- 
closed by  an  inspection  of  the  record.  John- 
son V.  Asher  (Ky.)  105  S.  W.  943,  944. 

TRAVER8IHG  PARTS  OF  A  MAGHIKE 

Rev.  St.  1S09,  I  ^434  (Ann.  St  1906,  p. 
3217),  provides  that  no  minor  or  woman  shall 
be  required  to  clean  any  part  of  the  mill, 
gearing,  or  machinery  in  any  such  establish- 
ment while  the  same  is  in  motion,  or  to  work 
between  the  fixed  or  traversing  parts  of  any 
machine.  Plaintiff,  a  minor,  was  injured 
while  operating  a  sausage  machine  fixed  to  a 
table  and  alongside  of  which  he  worked. 
Held,  that  he  was  not  "working  between  the 
fixed  or  traversing  parts  of  a  machine,"  as 
contemplated  by  the  statute;  the  "travers- 
ing parts  of  a  machine,"  as  used  therein, 
meaning  the  mo\'ing  parts  thereof.  Steg- 
mann  v.  Gerber,  123  S.  W.  1041,  1045,  146 
Mo.  App.  104. 

TREASON 

"Treason"  Is  a  breach  of  allegiance  to  a 
government  committed  by  a  person  owing  al- 
legiance to  it,  and  Is  the  greatest  crime 
known  to  the  law.  The  offense  includes  a 
felony  and  more.  State  v.  Wilson,  67  Atl. 
633,  80  Vt.  249. 

TREASON,  FELONY,  ANB  BREACH  OF 


All  criminal  offenses  are  comprehended 
by  the  terma  "treason^  felony,  and  breach  of 


the  peace,"  as  used  in  Const.  U.  S.  art  1, 1  6, 
cl.  1,  excepting  these  cases  from  the  operation 
of  the  privilege  from  arrest  therein  conferred 
upon  Senators  and  Representatives  during 
their  attendance  at  the  sessions  of  their  re- 
spective houses,  and  in  going  to  and  return- 
ing from  the  same.  Williamson  v.  United 
States,  28  Sup.  Ct  163, 166,  207  U.  S.  425,  52 
L.  Ed.  278. 

TREASURE 

TREASURE  TROVE 

Lost   property   distinguished,    see   Lost 
Property. 

''Treasure  trove,"  and  its  legal  status, 
according  to  Blackstone,  is  where  any  mon- 
ey or  coin,  gold,  silver,  plate,  or  bullion  is 
found  hidden  in  the  earth,  or  other  private 
place,  the  owner  thereof  being  unknown,  in 
which  case  the  treasure  belongs  to  the  king. 
But  tf  he  that  hid  it  be  known,  or  after- 
wards found  out,  the  owner,  and  not  the 
king,  is  entitled  to  it  Ferguson  v.  Ray,  77 
I»ac.  600,  601.  44  Or.  557,  1  L.  R,  A.  (N.  S.> 
477,  102  Am.  St.  Rep.  648, 1  Ann.  Cas.  1. 

Coin,  gold  and  silver  plate,  and  similar 
articles  hidden  for  safe-keeping  and  forgot- 
ten, or  remaining  undiscovered  by  reason  of 
the  death  of  the  person  who  hid  them,  are 
technically  known  fes  "treasure  trove."  Kuy- 
kendall  v.  Fisher,  56  S.  E.  48,  53,  61  W.  Va. 
87,  8  L.  R.  A.  (N.  S.)  9i,  11  Ann.  Cas.  700. 

"Treasure  trove"  is  a  name  given  by  the 
early  common  law  to  any  gold  or  silver  in 
coin,  plate,  or  bullion  found  concealed  in  the 
earth  or  in  a  house  or  other  private  place, 
but  not  lying  on  the  ground ;  the  owner  of 
the  discovered  treasure  being  unknown. 
Weeks  v.  Hackett,  71  Atl,  858,  859.  104  Me. 
264, 19  L.  R,  A.  (N.  S.)  1201. 129  Am.  St  Rep. 
300, 15  Ann.  Cas.  1156. 

TREASURER 

See  County  Treasurer;  Town  Treasurer. 

The  county  "treasurer"  is  the  custodian 
of  the  funds  of  the  county  ^fter  they  are 
collected,  as  distinguished  from  tlie  office  of 
a  tax  collector,  whose  duty  it  is  to  collect 
taxes.  Ilubbell  v.  Board  of  Com'rs  of  Ber- 
nalillo County,  86  Pac.  430,  13  N.  M.  546. 

One  who  received  the  money  of  a  foreign 
Insurance  company  and  handled  all  its  cash 
in  its  office  in  the  state  was  a  ''cashier"  or 
"treasurer,"  as  used  in  a  statute  providing 
for  the  service  on  such  an  officer  of  process 
against  the  corporation.  Russell  ▼.  Pitts- 
burgh Life  Ins.  &  Trust  Co.,  116  N.  T.  Snpp. 
950,  954,  62  Misc.  Rep.  403. 

A  "treasurer"  of  a  city  of  the  seeood 
class  is  an  officer  whose  duties  are  especially 
defined  by  Laws  1898,  p.  883,  c  182,  |  83,  as 
amended  by  Laws  1899,  p.  1272,  c.  681,  which 
do  not  include  the  collection  of  assessments 
for  the  construction  of  a  sewer,  partly  within 
and  partly  without  such  dty,  nor  la  such 
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duty  Inddeotal  to  his  official  functions. 
People  ex  reL  V/illlams  y.  Monroe  County 
Court,  93  N.  Y.  Supp.  452, 456, 105  App.  Diy.  1. 

The  "treasurer*'  of  a  corporation  Is  Its 
fiscal  o^cer,  and  prima  fade  checks,  drafts, 
and  notes  Issued  In  the  business  of  the  corpo- 
ration, signed  by  him  as  such  officer,  are  the 
obligations  of  the  corporation,  for  they  are 
acts  which  such  an  officer  would  ordinarily 
perform.  Miners*  &  Merchants*  Bank  of  Lon- 
aconing  v.  Ardsley  Hall  Co.,  99  N.  Y.  Supp. 
98,  103,  113  App.  Dlv.  194. 

The  "treasurer**  of  a  corporation  Is  a 
mere  ministerial  agent  or  employ^,  and  does 
not  possess,  by  virtue  of  his  office,  any  Im- 
plied or  ex  officio  powers  of  which  the  courts 
win  take  Judicial  notice.  Taylor  v.  Suther- 
lln-Meade  Tobacco  Co.,  60  S.  B.  132,  134,  107 
Va.  787. 

The  'treasurer**  of  a  city  Is  a  public  offi- 
cer, who  has  the  custody  of  the  moneys  of  the 
city  and  gives  a  bond  with  sureties  for  their 
security,  and  is  an  Independent  accounting 
officer  by  statute  made  a  depositary  of  the 
moneys  of  the  city.  City  of  Newburyport  v. 
Spear,  00  N.  E.  522,  524,  204  Mass.  146,  134 
Am.  St.  Rep.  652. 

Crimes  Act  1905  (Burns*  Ann.  St.  1908,  f 
2285)  §  392,  denounces  as  embezzlement  the 
purloining,  secreting,  etc.,  of  money  deposit- 
ed with  or  held  by  a  person,  firm,  corporation, 
or  association,  by  Its  officer,  agent  or  em- 
ployfi,  who  has  access  to  or  possession  of  the 
money  converted.  An  affidavit  purporting  to 
present  a  charge  of  embezzlement  alleged 
that  a  certain  person  was  treasurer  of  an 
Odd  Fellows  Lodge,  "and  as  such  treasurer 
♦  ♦  •  had  control  and  possession*'  of  a 
sum  of  money,  "the  property  of  the  said 
^  ♦  ♦  order  of  Odd  Fellows,'*  and  while 
such  treasurer  and  so  possessed  of  the  money 
converted  it  Held  that,  although  the  affi- 
davit does  not  allege  that  the  money  was  In 
possession  of  such  defendant  **by  virtue  of  his 
employment,**  a  "treasurer"  Is  one  who  Is 
intrusted  with  money,  and  "as  such**  means 
"In  that  particular  character,"  so  that  the 
allegation  that  the  defendant  was  a  treasur- 
er, and  as  such  had  control  of  the  funds 
which  he  converted,  means  that  the  character 
of  his  possession  was  in  his  trust  relation- 
ship, and  renders  the  affidavit  sufficient  to 
charge  the  offense  denounced.  Frost  v. 
State,  99  N.  E.  419,  422,  178  Ind.  305. 

As  offieer 

See  Officer. 


See  City  Treasury;  Claim  Upon  Treas- 
ury ;   Payment  into  Treasury  of  State. 

Expenses  of  municipal  treasury,  see  Ex- 
penses. 

TBEABUBT  STOCK 

What  Is  known  as  "treasury  stock**  is 
the  regular,  ordinary  stock  of  a  corporation. 


upon  which  certificates  in  regular  form  are 
duly  issued  and  sold.  Williams  v.  Ashurst 
Oil,  Land  &  Development  Co.,  78  Pac.  28,  29, 
144  Cal.  619. 

As  used  in  Act  March  5, 1909  (St.  1909,  c. 
56),  regulating  the  issuance  by  mining  corpo- 
rations of  treasury  and  promotion  stock,  and 
requliing  the  stamping  of  certificates  there- 
for, the  words  "treasury  stock'*  mean  stock 
set  aside  for  the  actual  development  of- the 
property,  while  "promotion  stock**  Is  that  is- 
sued to  those  who  may  originally  own  the 
mining  ground  or  valuable  rights  connected 
therewith  in  consideration  of  their  deeding 
the  same  to  the  mining  company,  or  such 
stock  as  is  issued  to  promoters  for  incorpo- 
rating the  company.  State  ex  rel.  Moore  v. 
Manhattan  Verde  Co.,  109  Pac.  442,  443,  32 
Nev.  474. 

TREATMENT 

See  Inhuman  Treatment 

"Treatment,**  as  used  in  94  Ohio  Laws, 
200,  providing  that  any  person  shall  be  re- 
garded as  practicing  medicine  who  shall  pre- 
scribe or  recommend  for  a  fee  any  drug  or 
medicine,  appliance,  or  treatment  of  what- 
ever nature  for  the  cure  or  relief  of  any 
wound,  fracture,  bodily  Injury,  or  disease,  is 
not  limited  to  an  application  of  remedies,  to 
the  curing  of  disease,  nor  to  the  operation  of 
any  particular  process,  but  included  prayer 
and  absent  treatment  applied  by  a  Christian 
Science  healer.  State  v.  Marble,  73  N.  E. 
1063,  1065,  72  Ohio  St.  21,  70  L.  R,  A.  835, 
106  Am.  St  Bep.  670,  2  Ann.  Cas.  898. 

"Treatment"  is  defined  in  the  Century 
Dictionary  as  the  act  or  the  manner  of  treat- 
ing in  any  sense.  Rev.  St  {  3893,  which 
prohibited  the  mailing  of  any  letter  giving 
Information  concerning  articles  or  things  de- 
signed or  Intended  to  procure  abortion,  is  not 
limited  to  physical  substances  capable  of 
tran.s mission  through  the  mail,  but  includes 
treatments  and  operations,  etc.  United  States 
V.  Somers,  164  Fed.  259,  262. 

Where,  in  an  action  on  an  accident  bene- 
fit certificate  stipulating  that  Insurer  should 
not  be  liable  for  death  resulting  from  surgi- 
cal treatment,  the  evidence  showed  that  in- 
sured died  while  chloroform  was  being  ad- 
ministered preparatory  to  an  operation,  and 
an  attending  physician  testified  that  the 
proximate  cause  of  death  was  acute  dilata- 
tion of  the  heart  Immediately  caused  by 
the  chloroform,  and  that  lnsured*s  diseased 
condition  did  not  contribute  to  his  death, 
the  jury  could  find  that  surgical  treat- 
ment did  not  include  the  administeriu;?  of 
chloroform;  "surgery"  being  defined  as  the 
branch  of  the  healing  art  that  relates  to  ex- 
ternal injuries,  deformities,  and  other  mor- 
bid conditions  to  be  remedied  directly  by 
manual  operations,  "surgical"  being  defined 
as  being  of  or  pertaining  to  surgery,  "treat- 
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ment"  meaning  the  act  or  manner  of  treat- 
ing, "remedy"  being  defined  as  something 
used  for  the  cure  or  relief  of  bodily  disease, 
and  "surgical  treatment"  meaning  treating  a 
disease  by  means  of  surgery.  Belle  v. 
Travelers'  Protective  Ass'n  of  America,  135 
S.  W.  497,  502,  155  Ma  App.  629. 

As  sround  for  divorce 

Any  behavior  of  one  party  which  affects 
the  other  physically  or  mentally  is  "treat- 
ment," within  Rev.  St  c.  148,  §  3,  authoriz- 
ing divorce  when  either  party  has  so  treat- 
ed the  other  as  seriously  to  injure  health. 
Robinson  y.  Robinson,  23  Atl.  3C2,  365,  66  N. 
H.  600,  15  L.  R.  A.  121,  49  Am.  St  Rep.  632. 

TBEATED 

A  person  does  not  "consult"  a  physician 
and  is  not  **treated"  for  an  "ailment"  within 
the  meaning  of  a  question  in  an  insurance 
application,  by  merely  stating  to  a  physician 
that  he  has  a  headache  and  receiving  medi- 
cine therefor,  without  asking  or  receiving 
any  professional  advice.  Modern  Woodmen 
of  America  v.  Miles,  97  K  B.  1009,  1010, 
178  Ind.  105. 

TREATY 

Involving  treaty,  see  Involve. 

A '  'treaty"  ia  a  written  contract  be- 
tween sovereigns.  Its  terms  are  agreed  upon 
and  it  is  signed  by  plenipotentiaries  or  com- 
missioners, who  are  the  authorized  agents  of 
the  contracting  powers ;  but  after  such  agree- 
ment and  signature  it  must  be  ratified  by 
the  governments,  and  the  exchange  of  rati- 
fications constitutes  the  delivery.  Up  to  that 
time  it  is  inchoate  and  may  never  take  effect. 
The  treaty  with  Spain,  by  which  Porto  Rico 
was  ceded  to  the  United  States,  did  not  be- 
come effective  for  the  purposes  of  the  tariff 
laws  until  the  exchange  of  ratifications, 
April  11,  1S90,  and  importations  of  merchan- 
dise from  Porto  Rico  prior  to  that  date  were 
subject  to  duty.  Armstrong  v.  Bid  well,  124 
Fed.  690,  604. 

The  commercial  reciprocal  agreement 
with  France,  nej;()liated  under  the  authority 
contained  in  section  3  of  the  tariff  act  of 
1897  (30  Stat  151,  c.  11),  to  make  reciprocal 
agreements  with  refercuee  to  certain  .speci- 
fied articles,  is  a  treaty  within  the  meaning 
of  Act  March  3,  1«91,  §  5,  giving  a  direct 
appeal  from  a  ftnleral  Circuit  Court  to  the 
Supreme  Court  in  cases  where  the  validity 
or  construction  of  any  treaty  made  under 
the  authority  of  the  United  States  is  drawn 
in  question.  B.  Altnian  &  Co.  v.  United 
States,  32  Sup.  Ct  593,  590,  224  V.  S.  583, 
56  L.  Ed.  894. 

As  equiTalent  to  a  loKislatiTe  aet 

The  Indians  have  not  been  regarded  by 
the  United  States  as  independent  nations, 
and  'treaties,"  which  are  solemn  agreements 


between  nations,  when  made  with  Indians, 
liave  no  greater  significance  than  an  act  of 
Congress.,  Seneca  Nation  of  Indians  v.  Ap- 
pleby, 112  N.  y.  Supp.  177,  189,  127  App. 
Dlv.  770. 

A  "treaty**  is  primarily  a  compact  be- 
tween independent  nations.  It  depends  for 
the  enforcement  of  its  provisions  on  the  in- 
terest and  the  honor  of  the  governments 
which  are  parties  to  it  If  these  fail,  its  In- 
fraction becomes  the  subject  of  international 
negotiations  and  reformations,  so  far  as  the 
injured  party  chooses  to  seek  redress,  which 
may  in  the  end  be  enforced  by  actual  war. 
It  is  obvious  that  with  all  this  the  Judicial 
courts  have  nothing  to  do  and  can  give  no 
redress.  But  a  treaty  may  also  contain  pro- 
visions which  confer  certain  rights  upon  the 
citizens  or  subjects  of  one  of  the  nations  re- 
siding in  the  territorial  limits  of  the  other, 
which  partake  of  the  nature  of  municipal 
law,  and  which  are  capable  of  enforcement  as 
between  private  parties  in  the  courts  of  the 
country.  An  illustration  of  this  character  is 
found  in  treaties,  which  regulate  the  mutual 
rights  of  citizens  and  subjects  of  the  con- 
tracting nations  in  regard  to  rights  of  prop- 
erty by  descent  or  inheritance,  when  the  in- 
dividuals concerned  are  aliens.  Tlie  Consti- 
tution of  the  United  States  places  such  pro- 
visions as  these  in  the  same  category  as  oth- 
er laws  of  Congress  by  its  declaration  that 
this  "Constitution  and  the  laws  made  in 
pursuance  thereof,  and  all  treaties  made  or 
which  shall  be  made  under  authority  of  the 
United  States,  shall  be  the  supreme  law  of 
the  land."  A  treaty,  then,  is  the  law  of  the 
land,  as  an  act  of  Congress  is,  whenever  its 
provisions  prescribe  a  rule  by  which  the 
rights  of  the  private  citizen  or  subject  may 
be  determined;  and  when  such  rights  are 
of  a  nature  to  be  enforced  in  a  court  of  jus- 
tice, that  court  resorts  to  the  treaty  for  a 
rule  of  decision  for  the  case  before  it  as  it 
would  to  a  statute.  United  Shoe  Mach.  Co. 
v.  Duplessls  Shoe  Mach.  Co.,  348  Fed.  31,  36 
(quoting  and  adopting  the  definition  in  Head 
Money  Cases,  112  U.  S.  580,  598.  5  Sup.  Ct 
217,  254,^  L.  Ed.  798);  Minnesota  Canal  & 
Power  Co.  v.  Pratt,  112  N.  W.  395,  407,  101 
Minn.  197.  11  L.  R.  A.  (S,  S.)  laS  (quoUiig 
and  adopting  the  definition  of  Justice  Miller 
in  Head  Money  Cases,  112  U.  S.  508,  599,  5 
Sup.  Ct  254,  28  L.  Ed.  798)- 

TREBLE  DAMAGES 

Damages   as   including,   see    Damage — 
Damages. 

TREE 

See  Line  Trees ;   Shade  Trees. 

The  w.ord  "log,"  aa  used  in  a  lo^ng 
contract,  does  not  mean  "tree."  Des  Alle- 
mands  Lumber  Co.  v.  Morgan  City  Timber 
Co.,  41  South.  332,  340,  117  La.  L 
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The  words  "trees"  and  "wood"  are  not 
synonymous.  The  latter  refers  to  the  sab* 
stance  of  the  former  when  cut  for  use.  The 
old  maxim  is  "lignum  cum  crescere  nesdt;" 
(a  tree  while  It  grows ;  wood  when  It  cannot 
grow).  Hence  an  agreement  for  the  sale  of 
wood  on  a  certain  lot  of  land  is  an  execu- 
tory sale  of  goods.  Graham  ?.  West,  55  8. 
B.  »31,  932,  126  Ga.  624. 

-As  embleiaeiits 

See  Emblements. 

Am  included  in  tenn  highway 

See  Highway. 

As  laelndod  in  tmra^  land 

See  Land. 

As  Inaber 

See  Lumber. 

As  pnlilio  plaoe 

See  Public  Placa 

As  raal  estate 

See  Real  Property. 

TREMBLANS 

^he  **tremblans''  is  described  as  a  floatr 
ing  or  trembling  prairie,  an  unusual  f or- 
mati(m,  consisting  of  vegetation,  part  of  it 
decayed,  interwoven,  and  in  some  places 
quite  consistent.  Cattle  will  browse  on  its 
surface  in  places,  and  feed  on  its  feuiUe 
succQlente,  or  green,  nutritious  leaves  and 
twigs,  which  the  water  keeps  fresh.  In  ap- 
pearance the  prairie  tremblante  is  a  ver- 
dant  meadow,  ct>nsistlng  of  a  large  body  of 
water  covered  with  vegetation.  It  is  shaky 
in  many  places,  yet  it  does  not,  as  a  body, 
float  around  over  the  waters,  as  has  some- 
times been  said.  It  is  stationary,  but  not 
always  a  safe  surface.  A  heavy  step  will 
cause  a  vibrating  motion  of  the  surface  ex- 
tending a  number  of  feet  around.  Calllouet 
&  Maginnis  v.  Coguenbem,  35  South.  885, 
386,  111  La.  60. 

TRESPASS 

See  dbnstructive  Trespass;  Continuing 
Trespass;  Forcible  Trespass;  Injury 
and  Malicious  Trespass  to  Property; 
Malicious  Trespass. 

Element  of  larceny,  see  Larceny'. 

Willful  trespass,  see  Willful— Willfully. 

A  disturbance  of  one's  peace  is  not  a 
'^trespass"  against  him,  within  a  statute  pro- 
viding that  in  a  prosecution  before  a  Justice 
of  the  peace,  at  the  injured  party's  instance, 
for  any  trespass  against  the  person  or  prop- 
erty of  another,  not  amounting  to  a  felony, 
except  larceny,  the  costs  shall  be  awarded 
against  him  on  defendant's  acquittal;  such 
provision  relating  to  cases  where  there  is 
a  physical  invasion  of  one's  rights.  State  v. 
Wood,  107  S.  W.  431,  432,  128  Mo.  App.  642. 


While  it  is  true  that  ''trespass**  In  one 
sense  means  an  injury  or  wrong,  and  in  that 
meaning  would  include  every  cause  of  action, 
at  least  in  tort,  "trespass"  has  in  law  a  well- 
ascertained  and  fixed  meaning.  It  refers  to 
injuries  which  are  immediate,  and  not  con- 
seqnentlaL  It  would  be  a  perversion  of 
language  to  denominate  an  act  which  produc- 
ed a  consequential  injury  to  real  or  personal 
property  a  trespass.  One  of  the  best  tests 
by  which  to  distinguish  trespass  is  found  in 
the  answer  to  the  question.  When  was  the 
damage  done?  If  the  damage  does  not  come 
directly  from  the  act,  but  is  simply  an  after 
result  from  it,  it  is  essentially  consequential,, 
and  no  trespass.  The  Legislature,  ia  provid- 
ing a  three-year  limitation  for  actions  for 
"trespass  upon  real  property,'*  meant  to  in- 
clude only  su(A  recovery  as  could  have  been 
had  through  action  of  trespass  at  common 
law.  An  aetlon  for  the  negligent  construc- 
tion and  maintenance  of  an  irrigation  canal 
lawfully  built,  the  water  from  which  over- 
flowed plaintiif's  land  was  not  "within  the 
purview  of  that  statute ;  the  damages  being 
consequential,  and  "case"  being  a  proper 
remedy.  Suter  v.  Wenatchee  Water  Power 
Co.,  76  Pac.  298,  300,  85  Wash.  1,  102  Am* 
St  Rep.  881. 

The  word  "trespass,"  in  Rev.  St.  1895, 
art.  3354,  §  1,  declaring  that  an  action  for 
trespass  to  property  must  be  brought  with- 
in two  years,  includes  all  tortious  acts 
amounting  to  a  transgression  at  the  rights  of 
another  as  to  his  property,  but  there  must 
be  some  act  done ;  and  a  mere  failure  to  per- 
form an  act  which  one  owes  to  another  is 
insufficient,  and  the  failure  of  a  carrier  to  de- 
liver freight  received  for  transportation  is 
not  a  trespass.  Davies  v.  Texas  Cent  R.  Co. 
(Tex.)  133  S.  W.  295,  297. 

Trespass  lies  for  wrong  to  the  possession 
of  real  property,  and  possession  of  the  plaln- 
tiflf,  wrongful  entry  by  the  defendant,  and 
damage  therefroni  are  the  necessary  ele- 
ments. The  intent  of  the  person  entering 
is  immaterial  in  an  action  of  trespass,  if  the 
entry  be  made  without  justifiable  cause  or 
purpose,  or  license  or  title.  Phillips  v. 
Brlttingham  (Del.y  77  Atl.  964,  065,  2  Boyce, 
173. 

It  is  not  a  "trespass"  for  the  servant  of 
an  innkeeper  to  go  into  a  room  assigiied  to 
a  guest  though  the  guest  objects  thereto. 
De  Wolf  V.  Ford,  104  N.  Y.  Supp.  876,  878, 
119  App.  Div.  808. 

*  The  word  "trespass,"  in  Rev.  St.  art. 
1198,  providing  that,  when  the  foundation  of 
a  suit  is  some  crime,  offense,  or  trespass  for 
which  a  civil  action  for  damages  will  lie,  the 
suit  may  be  brought  either  in  the  county 
where  the  act  was  committed  or  that  of  the 
defendant's  domicile,  means  any  intentional 
wrong  or  injury  done  directly  or  indirectly 
to  the  person  or  property  of  another.  Cahn 
Bros.  &  Ca  v.  Bennett,  62  Tex.  674,  676. 
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Hie  taking  and  carrying  away  by  de- 
fendants' servants  of  timber  growing  on 
plaintlfTs  land  constitutes  "trespass"  at  com- 
mon law,  even  though  done  by  mistake,  and 
though  not  done  at  defendants'  Instance  or 
direction,  or  by  their  consent  Mlshler  Lum- 
ber Ck).  y.  Craig,  87  S.  W.  41,  42,  112  Mo.  App. 
454. 

As  reqnirins  force 

"Trespass"  Implies  force.  "For  a  tort 
committed  with  force  and  intentionally,  the 
Immediate  consequence  of  which  is  injury, 
'trespass'  Is  the  appropriate  remedy."  Plott 
V.  Robertson  (Ala.)  39  South.  771  (citing  Bell's 
Adm'r  v.  Troy,  35  AU.  184;  Pruitt  v.  Elling- 
ton, 50  Ala.  454). 

Glv.  Code  1895,  {  5872,  provides  that 
suits  against  joint  trespassers  residing  in 
different  counties  may  be  tried  in  either. 
Section  3888  declares  that  any  abuse  of,  or 
damage  done  to,  the  ];)ersonal  property  of  an* 
other  unlawfully,  Is  a  "trespass," 'for  which 
damages  may  be  recovered.  Held,  that  the 
word  "trespass"  generally  Involves  the  idea 
ot  force;  but,  as  used  In  the  Code  sections 
above  cited.  It  Is  employed  In  a  broader  sense, 
and  comprehends  any  misfeasance,  trans- 
gression, or  offense  which  damages  another 
person's  health,  reputation,  or  property.  Wil- 
liams v.  Inman,  57  S.  E.  1009,'  1010,  1  Ga. 
App.  321. 

« 

No  justification  being  shown,  defend- 
ant la  liable  in  ''trespass"  where  he  forcibly 
entered  plaintiff's  store,  changed  the  lock, 
and  refused  admission  to  plaintiff,  whose 
property  was  in  the  store.  Charron  t.  Thl- 
Tierge  (R.  I.)  07  AtL  685. 

"Trespass"  at  the  common  law  was  the 
breaking  of  a  close  by  force,  and  It  was  pre- 
sumed that  damages  would  accrue  from  the 
breaking  into  or  penetrating  such  close,  even 
if  it  was  no  more  than  the  trampling  of  the 
herbage  therein.  Welch  v.  Seattle  &  M.  R. 
Co.,  105  Pac.  166,  167,  56  Wash.  97,  26  L.  R. 
A.  (N.  S.)  1047. 

OoATersion  dlsttusiiislked 

See  Conversion. 


Entry  of  bwUdlwg  or  «a  land 

Any  unlawful  entry  on  another's  land 
constitutes  a  "tre^ass."  Cochran  v.  City  of 
Wilmington  (DeL)  77  Ati.  963,  7  Peuuewill, 
315. 

Every  unauthorized  and  unlawful  entry 
into  the  close  of  another  is  a  ''trespass,"  and 
from  every  such  entry  against  the  will  of  the 
possessor  the  law  infers  some  damage. 
Brame  v.  Clark,  62  S.  E.  418,  148  N.  C.  3(54, 
19  L.  R.  A.  (N.  S.)  1033,  16  Ann.  Cas.  73. 

An  entry  by  one  man  on  the  land  of  an- 
other, when  not  made  under  claim  or  cover 
of  rlKht,  is  a  mere  * 'trespass."  Swope  v. 
Ward,  84  S.  W.  895.  897,  185  Mo.  316. 

Defendants'  having  unlawfully  entered 
plaintiff's  dwelling  house  while  plaintiff  was 


under  arrest  therein  and  removed  the  win- 
dow sashes,  in  consequence  of  which  and  by 
defendants'  neglect  to  restore  the  sashes  to 
their  proper  place  plaintiff  and  his  children 
were  exposed  to  cold,  was  a  ^trespass."  Mies 
v.  Brown,  56  Ati.  1030,  1031.  25  R.  I.  537. 

Members  of  the  public  usually  allowed 
to  enter  a  public  business  house  will  not  be 
considered  as  naked  trespassers,  when  they 
are,  without  objection,  peaceably  in  a  public 
business  house,  though  having  no  immediate 
business  with  the  proprietor.  Rollestone  v. 
Cassirer  &  Co.,  59  S.  E.  442,  444,  3  Ga.  App. 
161.  - 

Where  a  contract  employing  a  contractor 
to  repair  a  dwelling  was  terminated  by  the 
owner  in  the  manner  specified  by  the  terms 
of  the  contract,  and  the  owner,  after  ter- 
minating it,  warned  the  contractor  not  to  go 
on  the  premises,  and  the  contractor  disre- 
garded the  warning  and  entered  on  the  prem- 
ises, he  was  guilty  of  a  criminal  "trespass.** 
Davis  V.  State,  41  South.  681,  682,  146  AU. 
120. 

A  "trespass"  is  any  act  whereby  anoth- 
er is  injured  or  any  unlawful  act  committed 
with  violence,  actual  or  implied,  to  the  prop- 
erty of  another;  any  unauthorized  entry  on 
another's  realty,  to  its  damage.  Collar  v. 
Ulster  &  D.  R.  Co.,  131  N.  Y.  Supp.  56,  09,  72 
Misc.  Rep.  274. 

"Trespass  on  real  property,"  as  used  in 
BalUnger's  Ann.  Codes  &  St.  S  4800,  subd.  1, 
limiting  actions  for  waste  or  trespass  on  real 
property  to  three  years,  contemplates  a  di- 
rect physical  Invasion  of  the  real  estate  it- 
self, and  does  not  apply  to  an  action  Involv- 
ing mere  consequential  injuries  resulting 
from  the  raising  of  a  street  grade.  Denney 
V.  City  of  Everett,  89  Pac.  934,  935,  46  Wash. 
342,  123  Am.  St.  Rep.  934. 

Libel 

The  word  "trespass"  frequently — even 
generally — conveys  the  idea  of  force;  but  it 
also  Includes  in  its  largest  sense  any  trans- 
gression or  offense  against  the  law  of  na- 
ture, of  society,  or  of  the  county  in  whicta 
we  live,  whether  it  relates  to  a  man's  per- 
son or  property.  A  libel  is  a  tres[  ass.  Cox 
V.  Strickland,  47  S.  E.  912.  913,  120  Ga.  104, 1 
Ann.  Cas.  870. 

Nuisanoe  diatinsuUlied 

The  distinction  between  'trespass"  and 
"nuisance"  consists  In  the  former  being  a  di- 
rect Infringement  of  one's  right  of  property 
while  in  the  latter  the  infringement  is  the  re* 
suit  of  an  act  which  is  not  wrongful  In  it- 
self, but  only  in  the  consequences.  In  the 
one  case  the  Injury  is  immediate,  in  the  oth- 
er it  Is  consequential,  and  generally  results 
from  the  commission  of  an  act  bey<«id  tbe 
limits  of  the  property  affected.  Central  of 
Georgia  Ry.  Co.  v.  Amerlcus  Const.  Ca,  65 
S.  E.  855,  857, 133  Ga.  392. 
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Possenkrai  hy  person  inivred 

Though  the  gist  of  an  action  of  "tres- 
pass*^ is  the  injury  done  to  plaintiff's  posses- 
sion, plaintiff  need  only  show  a  constnictive 
possession,  especially  where  the*  action  is 
against  a  tort-feasor  setting  up  no  claim  of 
title  in  himself.  Carter  v.  Maryland  &  P.  R. 
Co.,  77  Atl.  301,  305, 112  Md.  599. 


ttf 


'Trespass"  is  an  injury  to  the  possession 
of  another.  To  entitle  plaintiff  to  recover, 
he  must  show  that  he  was  in  lawful  posses- 
sion of  the  land  on  which  the  trespass  was 
committed,  and  that  the  trespass  was  com- 
mitted by  defendant,  or  its  servants  or  em- 
ployes. Cochran  v.  City  of  Wilmington,  77 
Atl.  963,  7  PennewUl,  315. 

^'Trespass"  is  an  offense  against  the  pos- 
session, and  an  action  therefor  can  be  main- 
tained by  one  not  holding  the  fee.  Roper 
Lumber  Co.  v.  Kli/^abeth  city  Lumber  Co., 
47  S.  E.  757,  759,  135  N.  O.  744. 

To  make  the  action  of  another  in  remov- 
ing a  house  a  'trespass,''  plaintiff  must  show 
possession,  actual  or  constructive,  of  the 
house  at  the  time,  and,  where  he  relies  on 
constructive  passession  under  title  to  the 
land  he  must  show  that  the  house  was  on  his 
land.  Marbury  Lumber  Co.  v.  Lamont,  53 
South.  773,  776,  169  Ala.  33. 

One  In  the  actual  and  exclusive  posses- 
sion of  real  estate,  or  chattels  real,  at  the 
time  of  a  "trespass"  thereon  by  a  wrongdoer, 
or  by  one  having  no  title  or  authority  from 
the  real  owner,  may  sue  therefor,  though  his 
occupancy  Is  limited  and  temporary,  and 
though  he  has  no  title.  One  suing  for  a  tres- 
pass to  real  estate  need  not  show  that  he  had 
the  exclusive  possession  or  use  of  the  prem- 
ises. Stanton  v.  Lapp,  77  Atl.  672,  675,  677, 
113  Md.  324. 

"Trespass"  Is  any  injury  to  the  posses- 
sion only,  and  as  larceny  at  common  law  con- 
sists of  a  "trespass"  committed  in  the  taking 
of  the  personal  goods  or  chattels  of  another 
with  intent  to  convert  them  to  the  taker's 
use,  without  the  consent  of  the  owner,  lar- 
ceny cannot  be  committed  by  one  in  the  law- 
ful possession  of  goods.  State  v.  Browning, 
82  Pac.  955,  956,  47  Or.  470  (citing  Johnson 
V.  People,  113  111.  90). 

In  actions  for  "trespass  to  personal 
property,"  the  gist  of  the  action  is  the  dis.- 
turbance  of  plaintiff's  possession.  Swank  v. 
Klwert,  105  Pac.  901,  902,  905.  55  Or.  487. 

Riot  dl«tiji«iiiUliod 

See  Riot 

Waste  distinsnislied 

"Technically  there  is  a  difference  be- 
tween 'waste*  and  'trespass.*  *Waste'  is  some 
unauthorized  act  which  goes  to  the  Injury  or 
destruction  of  an  estate,  committed  by  one 
in  the  rightful  possession  thereof,  while  'tres- 
pass' is  the-  act  of  a  mere  intruder.  But 
there  is  no  substantial  distinction,  so  far  as  1 


the  remedy  is  concerned."  Where  a  com- 
plaint, in  a  suit  to  restrain  the  cutting  of 
timber,  is  framed  on  the  theory  of  restrain- 
ing a  trespass  on  land,  and  plaintiffs  evi- 
dence showed,  not  an  unlawful  trespass,  but 
a  rightful  entry  and  the  commission  of  waste, 
a  motion  to  dismiss  the  complaint  was  prop- 
erly denied,  since  the  relief  sought  was  sub- 
stantially the  same.  Roots  v.  Boring  Junc- 
tion Lumber  Co.,  92  Paa  811,  818,  50  Or. 
298. 

TRESPASS  (Action  of) 

'^Trespass*'  is  an  action  sounding  in  dam- 
ages, and  the  compensation  for  damage  re- 
coverable therein  is,  as  the  words  imply,  to 
be  measured  by  the  plaiutiff's  damage  or 
loss,  arising  from  the  defendant's  trespass 
or  wrongful  act  set  out  la  the  plaintiff's 
declaration.  This  is  true  alilie  of  all  forms 
of  the  action  of  trespass,  from  assault  to  the 
latest  development  of  the  action  of  trespass 
on  the  case.  Trustees  of  Dartmouth  Col- 
lege V.  International  Paper  Co.,  132  Fed.  92, 
93. 

'Trespass'*  Is  a  personal  action  based  on 
possession,  and,  if  neither  party  be  in  actual 
possession  at  the  time  of  the  alleged  trespass, 
the  possession  will  be  presumed  to  be  in  the 
one  with  the  suiJerior  title.  Waters  v.  Den- 
nis Simmons  Lumber  Co.,  70  S.  E.  284,  154 
N.  0.  232. 

A  count  alleging  damages  "for  a  tres- 
pass ♦  ♦  ♦  upon  the  following  property-: 
A  dwelling  house  in  the  possession  of  plain- 
tiff [describing  it]  on  or  about  the  14th  day  of 
April,  1904,  and  for  talking  out  of  said  house 
the  following  personal  property:  One  iron 
bedstead,'*  etc.,  so  far  as  it  alleged  a  tres- 
pass to  realty,  was  sufficient,  being  according 
to  the  recognized  form  of  allegations  in  such 
cases  as  well  as  following  the  form  prescribed 
by  the  Code.  A  count  claiming  damages  "for 
a  trespass  on  the  following  goods  and  chat- 
tels in  the  possession  of  the  plaintiff:  One 
iron  bedstead,"  etc.,  was  not  demurrable  for 
failure  to  allege  a  wrongful  taking;  the  word 
"trespass**  ordinarily  signifying  the  unau- 
thorized use  of  f^rce  against  the  person  or 
property  of  another.  Hardeman  v.  Williams, 
53  South.  794,  7^5,  796,  169  Ala.  50. 

TRESPASS  NOTICE 

A  written  notice  warning  trespassers 
may,  in  a  prosecution  for  maliciously  de- 
stroying the  same  be  designated  in  the  In-  # 
dictment  as  a  "trespass  notice,**  although  the 
owner  of  the  land  had  not  registered  in  the 
registry  for  posting  lands.  Moody  v.  State, 
56  S.  E.  993,  994,  127  Ga.  821. 

TRESPASS  ON  THE  CASE 

"Trespass**  Implies  wantonness,  malice, 
and  willfulness,  while  "trespass  on  the  case'* 
Implies  only  negligence.  Hence  the  owner 
of  an  irrigation  ditch  is  not  liable  for  in- 
juries caused  by  seepage,  in  the  absence  of 
negligence.    Fleming  r.  Lockwood,   92   Pac. 
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062,  064,  36  Mont  384, 14  L.  R.  A.  (N.  S.)  628, 
122  Am.  St  Rep.  375,  13  Ann.  Oas.  263  (cit- 
ing Dodson  y.  Mock,  20  N.  0.  282,  32  Am.  Dec. 
677). 

Ck)mp.  Laws  1007,  {  2877,  sobd.  2,  provid- 
ing that  actions  for  trespass  on  real  property 
shall  be  commenced  within  three  years,  re- 
fers to  the  common-law  action  of  "trespass," 
which  was  the  remedy  for  a  wrongful  entry 
on  lands,  and  not  to  "trespass  on  the  case,'* 
and  hence  does  not  Include  an  action  against 
a  railroad  company  for  injuries  to  the  house 
of  one  Uvlng  near  the  road  by  the  jar  of  the 
trains  and  the  emission  of  smoke  and  cin- 
ders; the  limitation  applicable  to  such  ac- 
tions being  four  years  under  section  2883, 
as  an  action  not  otherwise  provided  for. 
O'NeUl  V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co., 
U4  Pac.  127,  128,  38  Utah,  475  (citing  8 
Words  &  Phrases  p.  7080). 

'^Trespass  on  the  case''  was  a  common 
form  of  action  for  the  recovery  of  damages 
for  injuries  t6  such  property  as  growing  crops 
and  hay.  Wilklns  v.  Lee,  85  Pac.  140,  141. 
73  Kan.  321. 

TRESPASS  QTTARE  GXiAVSTJM 

In  an  action  of  trespass  quare  clausum 
freglt  the  object  is  to  recover  damages  for 
the  trespass,  and  mere  possession  will  sup- 
port the  action.  Warren  v.  Wilson,  71  S.  E. 
^18,  810,  80  S.  C.  420. 

The  gist  of  an  action  of  "trespass  quare 
clausum"  is  the  Injury  to  the  possessory 
right,  and  the  action  will  not  lie  unless  plain- 
tiff was  in  possession  at  the  time  of  the  al- 
leged trespass.  Linn  Woolen  Co.  v.  Brown, 
85  Atl.  404,  405,  110  Me.  88.  Inhabitants  of 
Mllllnocket  v.  Mullen.  78  Atl.  1120,  1121,  108 
Me.  20?  Munsey  v.  Hanly,  67  Atl.  217,  102 
Me.  423,  13  L.  R.  A.  (N.  S.)  200  (citing*  Brown 
v.  Manter.  22  N.  H.  468;  4  Kent,  Comm.  120; 
dooley,  Torts,  370). 

"Trespass  quare  clausum  freglt"  Is  the 
proper  remedy  for  a  wrongful  invasion  of 
another's  possession  of  realty.  It  lies  for  in- 
jury to  the  possession,  and  to  sustain  the  ac- 
tion the  plaintiff  must  establish  that  he  was 
in  the  actual  or  constructive  possession  of 
the  property  at  the  time  the  wrong  was  com- 
mitted. Gordner  v.  Blades  'Lum!)er  Co.,  56 
S.  K.  (JOr),  006,  144  N.  C.  110  (citing  State 
V.  Reynolds,  05  N.  C.  616;  Patterson  v.  Bod- 
enhamnier,  33  N.  C.  4 ;  Smith  v.  Wilson,  18 
.  N.  C.  40). 

"The  gist  of  the  action  of  ^trespass  quare 
clausum  freglt*  Is  the  disturbance  of  the  pos- 
session." The  wrong  complained  of  is  the 
trespass,  and  all  else  that  follows  Is  inci- 
dental, and  is  Included  in  the  main  offense. 
Kentucky  Stave  Co.  v.  Page  (Ky.)  125  S.  W. 
170,  173  (quoting  and  adopting  language  of 
Foote  T.  Merrill,  54  N.  H.  400,  20  Am.  Rep. 
151), 

"Trespass  quare  clausum  fregit"  Is  a 
possessory  action,  brought  because  of  a  dls- , 


tnrbance  of  the  peaceable  possesei^ii  of  plain- 
tiff. The  gist  of  the  action  is  the  wrongful 
entry,  the  breaking  in  upon,  and  the  Inter- 
ruptldn  of  the  quietude  of  the  plaintiff's  pos- 
session, and  whatever  follows  in  the  nature 
of  damages  to  buildings,  fences,  crops,  or  oth- 
er property  is  mere  aggravation.  Possession 
by  plaintiff  is  indispensable  to  the  action. 
Wilklns  V.  Lee,  85  Pac  140,  73  Kan.  321. 
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Trespass  quare  clausum  fregit"  Lb  an 
action  for  breaking  the  close  of  another  and 
forcibly  and  unlawfully  entering  on  anoth- 
er's land.  Morris  v.  Hazel  (Del)  77  Atl.  766, 
768,  1  Boyce,  324. 

TRESPASS  TO  TRT  TITUB 

The  purpose  of  the  action  of  "trespass 
to  try  title"  being  to  establish  the  plaintiff's 
title  to  land,  the  plaintiff  must  show  title  in 
himself  and  recover  upon  the  strength  of  his 
own  and  not  the  weakness  of  his.  adversary's 
title;  and  hence  a  complaint  which  seeks  to 
recover  damages  for  trespass  upon  stating 
title  in  plaintiff  and  ouster  by  defendant,  and 
praying  damages  for  the  ouster  and  the  pos- 
session of  the  land  alleged  to  be  wrongfully 
withheld,  states  a  cause  of  action  of  tres- 
pass to  try  title.  Warren  v.  Wilson,  71  S. 
B.  818,  819,  89  S.  C.  420. 

TRESPASSER 

See  Joint  and  Several  Trespassers;  Joint 
Trespassers;  Willful  Trespasser. 

One  about  the  premises  of  another  with- 
out consent,  permission,  or  license  is  a  "tres- 
passer." Hern  v.  Southern  Pac.  Co.,  81  Pac. 
902,  007,  29  rtah,  127. 

If  a  person  is  on  the  land  of  others  with- 
out their  consent  and  against  their  will,  he 
is  a  "trespasser."  If-  he  is  a  trespasser, 
he  Is  in  fault  for  being  there,  and  cannot 
recover  if  he  counts  on  their  negligently  in- 
juring him,  unless  he  shows  his  wrongful  en- 
try was  the  occasion,  not  the  cause,  of  his 
injury.  Brown  v.  Boston  &  M.  R,  K.,  64  AtL 
194,  199,  73  N.  H.  568. 

A  judge  who  renders  an  order  for  com- 
mitment and  Issues  a  warrant  of  commit- 
ment on  it  Is  not  nece^arily  a  "trespasser." 
He  Is  such  only  when  he  has  assumed  a 
jurisdiction  which  did  not  belong  to  him, 
and  so  the  whole  proceeding  Is  coram  non 
judlce.  McVeigh  v.  Ripley,  58  Ati.  701.  703. 
77  Conn.  136. 

One  who  was  present  while  a  constable 
waa  making  an  arrest,  but  only  went  to  his 
aid  when  he  considered  the  officer  was  in 
danger,  was  not  a  "trespasser"  until  ordered 
off  the  premises  by  the  owner.  State  v,  Wil- 
liams, 56  S.  E.  783,  785,  76  S.  O.  135. 

A  child  who  climbs  into  a  milk  wagon 
while  the  driver  is  absent,  and  on  his  return 
is  permitted  to  ride  a  short  distance,  and  is 
injured  while  the  driver  is  attempting  to  help 
her  alight  by  the  horse  starting,  is  a  **tres- 
passer"  in  getting  into  the  wagon,  and  per- 


TRESPASSEB 


1001 


TBESPASSEB 


mittlng  her  to  ride  then  and  at  previotis  times 
does  not  constiltnte  an  implied  invitation  to 
her  to  ride.  West  v.  Poor,  81  N.  B.  i960,  196 
Mass.  183,  11 1/.  R.  A.  <N.  S.)  030,  124  Am.  St. 
Rep.  541  (citing  Daniels  v.  New.  York  &  New 
England  Railroad,  28  N.  B.  288,  154  Mass. 
849.  18  L.  R.  A.  248,  26  Am.  St  R^.  258). 

Djestmction  of  the  common  property  by 
a  cotenant  constitutes  him  a  "trespasser." 
Davis  V.  Poland,  66  Atl.  380.  382,  102  Me. 
192,  10  L.  R.  A.  (N.  8.)  212,  120  Am.  St.  Rep. 
480. 

Under  Rev.  St  1895,  arts.  201,  2349,  re- 
quiring an  attachment  to  be  levied  as  an  exe- 
cution on  similar  property  is  levied,  and  pro- 
viding that-  a  levy  on  personalty  is  made  by 
taking  possession  thereof,  an  office  in  attach* 
ing  wood  stacked  on  land  must  perform  such 
possessory  acts  or  take  such  undoubted  con- 
trol as  to  constitute  a  trespass ;  a  'trespass- 
er" b^ng  one  who  unlawfully  enters  on  or 
intrudes  on  another's  land,  or  who  unlaw- 
fully and  forcibly  takes  another's  personalty. 
Jones  &  Nixon  v.  First  State  Bank  of  Ham- 
lin (Tex.)  140  S.  W.  116, 118. 

If  a  marshal,  in  executing  a  dispossess 
warraBt,  does  not  act  in  his  official  capacity, 
he  is  a  ''trespasser."  Orayrock  Land  Co.  v. 
Wolff,  121  N.  Y.  Supp.  953,  955,  67  Misc.  Rep. 
163. 

Code  Cr.  Proc.  1895,  art  996,  declares 
that,  when  any  property  alleged  to  have  been 
stolen  comes  into  the  custody  of  an  officer,  he 
must  hold  It  subject  to  the  order  of  the  prop- 
er court  or  magistrate,  and  by  article  997, 
on  the  trial  of  a  prosecution  for  theft,  the 
court  shall  order  the  property  restored  to  the 
person  appearing  to  be  the  true  owner.  Held 
that,  where  an  officer  making  an  arrest  for 
theft  finds  the  stolen  property  with  the  ac- 
cused, it  is  his  duty  to  take  charge  of  it  and 
hold  it  subject  to  the  order  of  the  magistrate 
at  the  examining  trial  or  of  the  court  trying 
the  accused  on  the  charge  of  theft,  and  in  so 
doing  the  officer  is  not  a  "trespasser,"  within 
the  rule  that  a  mere  trespasser  cannot  defend 
on  the  ground  that  title  is  in  a  third  person. 
Murray  v.  Lyons  (Tex.)  95  S.  W.  621,  622. 

On  railroad  property 

A  person  on  a  railroad  track  a  distance 
from  a  path  used  by  the  pubUc  with  the  ac- 
quiescence of  the  company,  and  who  was  not 
going  toward  the  opening  in  the  railroad 
fence  where  the  path  entered  the  right  of 
way,  is  a  "trespasser."  Le  Due  v.  New  York 
Cent  &  H.  R.  R.  Co.,  87  N.  Y.  Supp.  364,  367, 
92  App.  Div.  107. 

This  suit  having  been  brought  for  the 
recovery  of  damages  alleged  to  have  been  sus- 
tained in  consequence  of  the  homicide  of  the 
plaintiff's  husband,  and  it  appearing  that  at 
the  time  of  the  infliction  of  the  injuries  by 
the  running  of  the  defendant  company's  lo- 
comotive, which  resulted  In  his  death,  the  de- 
ceased, at  night,  was  a  "trespasser"  on  the 


track  of  the  company,  not  at  a  pablic  cross* 
log,  nor  at  a  point  which  those  in  charge  of 
the  locomotive  had  reason  to  apprehend  the 
presence  of  any  person  on  the  track,  and 
there  being  no  allegation  showing  that  the 
injuries  were,  b3|  the  defendant's  servants, 
willfully  or  wantonly  inflicted,  and  it  appear- 
ing from  the  entire  petition  that  the  deceas- 
ed was  killed  in  consequence  of  his  own  gross 
negligence,  no  cause  of  action  was  set  forth, 
and  a  general  demurrer  to  the  petition  should 
have  been  sustained.  Atlantic  Coast  Line  R. 
Co.  V.  Riley,  56  Tex.  635,  636. 

A  person  walking  across  or  along  a  rail- 
road track  is  not  necessarily  a  "trespasser." 
Davis  V.  Arkansas  Southern  R.  Co.,  41  South. 
587,  591,  117  La.  320. 

One  who  had  been  walking  on  a  rail- 
road's right  of  way,  and  stepped  off  on  a  pub- 
lic highway,  Intending  to  pursue  his  Journeys 
on  the  highway  as  soon  as  a  train  passed,  is 
not  a  "trespasser,"  and  the  railroad  owed 
him  the  same  duty  as  any  one  else,  on  the 
highway.  St  Louis  &  S.  F.  R.  Ca  v!  Trout- 
man  (Tex.)  138  S.  W.  427,  428. 

One  who,  intending  to  become  a  passen* 
ger,  takes  a  diagonal  course  from  a  street  to 
a  depot  across  a  switch  track,  a  way  which: 
for  years  to  the  knowledge  of  the  company's 
local  station  agents,  without  objection  or  pro- 
test, had  beeaa.  used  by  passengers,  is  not  a 
"trespasser,"  but  is  impliedly  invited  to  take 
that  course,  so  that  the  company  owes  to  her 
the  duty  of  reasonable  care  In  the  operation 
of  its  cars  there,  and  not  merely  of  not  wan- 
tonly running  her  down.  Allenza  v.  Erie  R. 
Co.,  138  N.  Y.  Supp.  1024,  1026,  78  Misc.  Rep. 
659. 

One  killed  while  crossing  a  railway  track 
along  a  footpath  which  had  been  used  by  the 
public  and  the  defendant's  employ^  for  many 
years  was  not  a  "trespasser."  Minot  v.  Bos- 
ton &  M.  R.  R.,  66  Atl.  825,  829,  74  N.  H.  230. 

Where  a  decedent,  killed  by  a  railroad 
train,  was  walking  lengthwise  of  the  main 
track  on  the  ties,  and  was  not  using  the  track 
for  crossing  purposes,  for  whatever  use  in 
crossing  the  track  had  been  acquiesced  in  by 
the  company  would  not  give  him  the  right  to 
travel  along  the  track,  he  was  a  "trespasser." 
Limb  V.  Kansas  City,  Ft,  S.  &  M.  R.  Co.,  84 
Pac.  136,  73  Kan.  220. 

A  person  accompanying  passengers  to  as- 
sist them  in  entering  a  train,  though  not  a 
passenger,  is  not  a  "trespasser,"  as  he  has  at 
least  a  tacit  invitation  by  virtue  of  the  rela- 
tion between  it  and  the  passenger,  and  the 
carrier  must  exercise  at  least  ordinary  care 
to  avoid  Injuring  him  by  defective  stational 
facilities  or  approaches  thereto.  Chesapeake 
&  O.  Ry.  Co.  V.  Paris'  Adm'r,  59  S.  E.  398, 
399,  107  Va.  408. 

A  pedestrian  who  leaves  the  limits  of  the 
highway  and  attempts  to  go  around  a  train 
which  has  obstructed  a  crossing  for  a  greater 
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length  of  time  tban  is  permitted  b j  Pen.  Code, 
t  421,  and  by  municipal  ordinance,  is  not  a 
"trespasser,"  within  the  meaning  of  Railroad 
Law  (Laws  1890,  p.  1101,  c.  565)  §  53,  proTld- 
ing  that  no  person  other  than  those  connected 
with  or  employed  upon  t|ie  railroad  shall 
walk  upon  or  along  its  track  except  where  the 
same  shall  be  laid  across  a  highway,  in  which 
case  he  shall  not  walk  upon  the  track  unless 
necessary  to  cross  the  same.  Kurt  v.  Lake 
Shore  &  AC.  S.  R.  Oo.,  Ill  N.  Y.  Supp.  859, 
862,  127  App.  DlT.  838. 

A  person  walking  on  a  railroad  track  is 
a  "trespasser,"  unless  it  is  where  the  track 
runs  along  a  highway  or  public  street,  which 
the  public  have  an  equal  right  to  use.  Birm- 
ingham S.  R.  Co.  T.  Fox,  52  South.  889,  800, 
167  Ala.  28L 

One  'Who  entered  a  train,  having  a  tid^et 
which  he  believed  to  be  good  and  to  entitle 
him  to  ride  on  the  train,  was  not  a  ''tres- 
passer,"  and  was  entitled  to  be  treated  as  a 
passenger,  until  he  was  notified  that  his  tick- 
et was  not  good  and  he  refused  to  pay  his 
fare.  Gulf,  C.  A  S,  F.  Ry.  Co.  v.  Bunn,  95  S. 
W.  640,  641,  41  Tex.  Civ.  App.  503. 

Where  a  car  was  left  on  a  siding  to  have 
a  safe  unloaded  therefrom,  a  person,  who 
went  on  the  car  to  help  unload  it  and  was 
injured,  was  not  a  "trespasser."  Louisville 
&  N.  R.  Co.  V.  Farrls  (Ky.)  100  S.  W.  870,  871. 

One  on  the  track  of  a  railroad  in  the 
country,  not  upon  a  public  highway,  is  a 
"trespasser."  Uulsey's  Adm'r  v.  Louisville, 
H.  &  St  L.  Ry.  Co.  (Ky.)  87  S.  W.  302,  303. 

A  person  who  accompanies  a  passenger 
onto  a  train  to  render  her  assistance  in  con- 
formity with  the  custom  acquiesced  in  by  the 
caiTier  \s  not  a  "trespasser" ;  and  if  the  car- 
rier has  notice  of  his  intention  to  disembark, 
it  must  hold  the  train  a  reasonable  time  to 
allow  him  to  leave  it.  Cooper  v.  Atlantic 
Coast  Une  R,  Co.,  59  S.  E.  704,  706,  78  S.  C. 
562. 

One  who  enters  and  takes  passage  in  a 
street  car  i^ith  the  consent  of  the  company, 
and  does  not  refuse  to  pay  fare.  Is  not  a 
"trespasser."  Gabbert  v.  Hackett.  115  N.  W. 
345, 347,  135  Wis.  80, 14  L.  R.  A.  (N.  S.)  1070. 

Plaintiff,  a  boy  seven  years  old,  was  in- 
vited by  certain  of  the  sectionnien  to  get  on 
a  hand  car  for  a  ride.  The  foreman  ordered 
the  men  to  help  the  boy  on  the  car,  and  told 
him  to  "hold  on  tight."  He  held  on  until  the 
car  had  gone  300  or  400  tvet  when  he  got  diz- 
zy, fell  off,  and  was  injured.  Held,  that  he 
was  not  a  passenger,  but  was  either  a  licen- 
see or  a  "trespasser."  Dauglierty  v.  Chicago, 
M.  &  St,  P.  Ry.  Co.,  114  N.  W.  902,  903,  137 
Iowa,  257. 

TRESTLE 

•Trestle,"  according  to  the  lexicograph- 
ers, \B  a  support  consisting  of  three  or  four 


legs  secured  to  a  top  piece.  The  fact  that  a 
patentee  described  and  claimed  "a  trestle 
consisting  of  two  pairs  of  1^^"  pivoted  as 
shown,  whereas  by  the  accepted  definition  a 
top  piece  is  essential  to  constitute  a  trestle, 
does  not  render  the  claim  invalid,  where  the 
meaning  is  plain,  and  the  legs  as  shown  are 
adapted  to  be  used  with  any  kind  of  a  top 
piece  to  complete  the  trestle,  as  intended. 
Chicago  Wooden  Ware  Co.  v.  Miller  T^adder 
Co.,  133  Fed.  541,  546,  66  0.  C.  A.  517. 

TRIWEEKLY 

The  term  "daily  newspaper,"  in  a  statute 
requiring  notice  of  foreclosure  sales  to  be 
put)llshed  in  daily  newspapers,  is  employed  In 
contradistinction  to  the  term  "weekly,"  "semi- 
weekly,"  or  "triweekly**  newspaper.  Wilson 
V.  Petzold,  76  S.  W.  1093,  116  Ky.  873. 

TRIABLE 

Under  Code  Civ.  Proc.  1 8228,  buIkL  5^  re- 
lating to  the  recovery  of  costs  in  actions  in 
the  Supreme  Court  '^triable"  in  Kings  county, 
the  venue  determines  the  place  of  trial,  and, 
where  the  action  was  triable  in  Queens 
county,  costs  were  recoverable,  though  the 
amount  recovered  was  under  ^500.  Bnrgdorf 
V.  Brooklyn,  Q.  C.  &  S.  R.  Co.,  114  N.  Y. 
Supp.  718,  719,  130  App.  Div.  253. 

Under  Code  Civ.  Proc.  {  3228,  as  amended 
by  Laws  1904,  c.  557,  providing  that  in  all 
actions  hereafter  brought  In  the  Supreme 
Cojurt,  triable  in  the  county  of  New  York, 
which  could  have  been  brought,  except  for  the 
amount  claimed,  in  the  City  Court,  and  in 
which  the  defendant  is  personally  served  In 
the  county  of  New  York,  the  plalntllT  shall 
recover  no  costs  unless  he  recover  $600  or 
more,  where  such  an  action  against  a  resi- 
dent of  New  Ydrk  coimty  was  commenced  by 
service  of  summons  on  defendant  in  Kew 
York  county,  the  summoas  naming  Westches- 
ter county  as  the  place  of  trial,  and  at  de- 
fendant's insistence  the  place  of  tiial  was 
changed  to  New  York  county,  but  upon  plain- 
tlfiTs  motion  changed  back  to  Westchester 
county  for  convenience  of  witnesses,  and 
plaintiff  recovered  only  $125,  he  was  not  de- 
prived of  his  right  to  cpsts  under  the  statute, 
since  it  was  passed  to  relieve  the  congested 
calendars  of  the  Supreme  Court  of  New  York 
county,  and  the  words  "triable  in  the  county 
of  New  York,"  in  the  statute,  refer  to  the  con- 
ditions at  the  time  ^of  trial  rather  than  those 
at  the  commencement  of  the  action.  Sey- 
mour V.  Wheeler,  122  N.  X.  Suppw  183,  184, 
137  App.  Div.  52. 

TRIAL 

See  As  upon  the  Trial ;  Awaiting  Trial ; 
Before  Trial;  Beginning  of  Trial; 
Called  for  Trial;  Commencement  of 
Trial ;  During  Trial ;  Either  Before  or 
After   Trial;    Fair   Trial:    Mistrial; 
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New  Trial ;  Place  of  Trial ;  Proceed  to 
Trial;  PubUc  Trial;  Retrial;  Rule 
Absolute  for  New  Trial ;  Sale  on  Tri- 
al: Set  for  Trial;    Speedy  Trial* 

Any  trial,  see  Any. 

Error  of  law  occurring  at  trial,  see  Error 
of  Law. 

Conclusion  of  trial,  see  Conclusion. 

8ee»  also,  Hearing;  Try. 

The  meaning  of  the  word  "triaV*  is  an 
exan^natlon  by  a  test  People  v.  Plummer, 
9  Gal.  298,  310. 

A  "trial**  means  an  investigatloh  into 
the  facts  aooordipg  to  the  forms  of  law;  it 
means  that,  in  character,  the  evidence  brought 
forward  in  proof  of  the  charge  made  must 
be  competent  and  relevant  to  the  issue,  and 
this  according  to  the  established  rule  relating 
to  the  admissibility  of  evidence.  Hunter  v. 
District  Court  of  Polk  County,  102  N.  W.  15^, 
157.  126  Iowa,  357. 

''A  'trial*  is  the  eramination  before  a 
competent  tribunal,  according  to  the  law  of 
the  land,  of  the  facts  or  law  put  in  issue  in  a 
cause  for  the  purpose  of  determining  such  is- 
sue. When  a  court  hears  and  determines 
any  issue  of  fact  or  of  law  for  the  purpose 
of  determining  the  rights  of  the  parties,  it 
may  be  considered  a  trial."  State  ex  rel. 
Carleton  v.  District  Court  of  Lewis  and 
Clark'  County,  82  Pae.  789,  791,  33  Mont  138, 
8  Ann.  Cas.  752  (quoting  and  adopting  the 
definition  in  Finn  v.  Spagnoli,  67  Cal.  330, 
7  Pac.  746;  Tregambo  v.  Comanche  Mil  & 
Mining  Co.,  57  Cal.  501). 

By  general  acceptation  or  use  of  the 
word,  **triar'  includes  all  the  steps  taken  in 
the  case,  from  submission  to  the  jury  to  the' 
rendition  of  the  judgment.  Lindley  v.  Kemp, 
76  N.  B.-  798,  800,  88  Ind.  App.  365  (citing 
And.  Law  Diet.  1054 ;  Bruce  v.  State,  87  Ind. 
450,  463;    Jenks  v.  State,  39  Ind.  1,  9). 

The  word  "trial,**  as  used  In  Comp. 
Laws  1887,  {  7401,  providing  for  calling  a 
new  juror  or  impaneling  a  new  jury  when  a 
juror  becomes  ^ck  during  the  trial,  is  re- 
stricted in  Its  significance  to  the  Investigation 
of  the  facts,  commencing  after  the  jury  is 
sworn  and  ending  with  the  charge  of  the 
court.  The  word  Is  used  in  a  restricted 
sense,  and  the  trial  mentioned  In  such  section 
terminates  with  the  termination  of  the  in- 
vestigation of  the  facts.  State  v.  Johnson, 
124  N.  W.  847,  851,  24  S.  D.  590  (quoting 
State  V.  Hazleflahl,  52  N.  W.  315,  2  N.  D.  521, 
16  U  R.  A.  150). 

A  "trial.**  by  Code,  |  2130,  is  defined  to 
be  *'the  judicial  examination  of  the  issues  be- 
tween the  parties  whether  of  law  or  fact" 
Webster  defines  "trial**  as  "the  foianal  ex- 
amination of  the  matter  in  issue-  in  a  case 
before  a  competent  tribunal.*'  Bouvier 
adopts  the  definition  of  the  court  in  United 
States  V.  Curtis,  4  Mason,  282.  25  Fed.  Cas. 
726:    "The  examination  before  a  Competent 


tribunal,  according  "to  the  laws  of  the  land, 
of  the  facts  put  in  issue  in  a  cause,  for  the 
purpose  of  determining  such  issue.'*  Breed 
V.  Hobart,  86  S.  W.  108,  109,  187  Mo.  140. 

A  "trial**  is  a  judicial  examination  of  the 
issues  of  law  or  fact  In  an  action,  as  defined 
by  Civ.  Code  Prac.  |  311.  Davts  v.  Ferguson 
(Ky.)  92  8.  W.  968,  970. 

The  word  "trial"  in  a  limited  sense  re- 
lates only  to  the  examination  and  determi- 
nation of  issues  of  fact,  but  in  a  broader 
sense  includes  hearing  and  determining  of 
issues,  whether  of  law  or  of  fact.  Davis  v. 
Smith,  66  S.  E.  401,  403,  7  Ga.  App.  192  (citing 
8  Words  and  Phrases,  p.  7095). 

Where  a  witness  In  proceedings  before 
a  referee  dies,  and  before  the  evidence  Is 
finally  submitted  the  referee  also  dies,  on  a 
subsequent  hearing  before  another  referee 
such  testimony  is  not  inadmissible  on  the 
ground  that  the  former  hearing  was  not  a 
"trial,"  within  Code  Civ,  Proa  |  830.  allow- 
ing evidence  of  a  deceased  witness  taken 
at  a  former  trial  to  be  Interposed,  where  the 
parties  against  whom  the  testimony  was  of- 
fered had  the  opportunity  to  cross-examine 
such  witness.  Taft  v.  Little,  70  N.  £2.  211, 
212,  178  N.  y.  127 

•Trial,'*  as  used  in  Code  Civ.  Proc.  I  656, 
declaring  that  a  new  trial  is  a  re-exa'talna- 
tlon  of  an  issue  of  fact  in  the  same  court 
after  a  trial  and  decision  by  jury  or  court, 
refers  to  an  investigation  of  tiie  issues  of  fact 
raised  by  the  pleadings.  Stockton  Iron 
Works  V.  Walters,  123  Pac.  240,  242,  18  Cal. 
App.  373. 

Where  defendant  in  a  suit  in  a  district 
court  does  not  appear,  and  the  court  deter- 
mines the  case  in  his  absence  and  renders 
judgment  under  District  Court  Act  (P.  L. 
1808,  p.  611)  §  146,  such  hearing  and  deter- 
mination is  a  "trial,"  within  section  17  of 
said  act,  limiting  the  time  for  new  trial  to  30 
days  after  judgment.  Rosner  v.  Cohn,  79 
Atl.  1056,  81  N.  J.  Law,  343. 

A  "trial"  is  an  examination  of  matters  of 
fact  in  issue.  It  is  a  common-law  term  or- 
dinarily used  to  denote  a  step  in  an  action 
by  which  issues  of  questions  of  fact,  are  de- 
cided. Hence,  under  Rev.  St.  U.  S.  §  724, 
providing  that  in  the  trial  of  actions  at  law 
courts  may  on  motion  require  the  parties  to 
produce  books  or  writings  in  their  possession 
which  contain  evidence  pertinent  to  the  Isr 
sue,  parties  cannot  be  compelled  to  produce 
such  evidence  in  advance  of  the  trial.  Car- 
penter V.  Winn,  31  Sup.  Ct.  683.  684,  221  U. 
S.  5,^'^,  55  L.  Ed.  842  (citing  3  Blackstone's 
Comm.  350;  Bouv.  Law  Diet.;  Miller  v. 
Tobln,  18  Fed.  609,  9  Sawy.  410). 

An  order  vacating  a  default  decree  of 
divorce  and  allowing  defendant  to  answer  in 
accordance  with  L.  O.  L.  §  59,  is  not  an  ap- 
pealable order  within  section  548,  providing 
that  appeals  will  lie  from  final  judgment  and 
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decrees,  In  effect  determining  tbe  action  and 
orders  setting  aside  the  judgment  and  grant- 
ing a  new  trial,  for  the  order  is  not  a  final 
one  determining  the  suit,  and  neither  is  it  an 
order  granting  a  new  trial  which  is  defined 
by  section  173  as  a  re-ezamlnation  of  an  issue 
of  fact  in  the  same  court  after  judgment,  for 
this  order  only  vacates  a  default,  and  there 
has  been  no  "trial,"  which  is  defined  by  sec- 
tion 113  as  the  Judicial  examination  of  the 
issues  between  the  parties.  Taylor  v.  Tay- 
lor, 121  Pac.  431,  432,  61  Or.  257. 

Where  defendant  and  his  attorneys,  by 
reason  of  accident  or  surprise  which  ordinary 
prudence  could  not  have  guarded  against, 
were  deprived  of  a  fair  trial,  the  remedy  is 
by  motion,  filed  within  three  days  after  decl- 
filon,  as  provided  by  Code,  |  3756;  the  term 
''trial,'*  as  used  therein,  meaning  one  in  which 
the  parties  have  participated.  Acheson  v. 
IngUs  Bros.  (Iowa)  135  N.  W.  632,  634. 

Code  1906,  §  163,  extends  the  provisions 
of  law  relating  to  third  persons  claiming 
property  levied  on  by  virtue  of  fieri  facias  to 
claimants  of  property  levied  upon  by  attach- 
ment, and  provides  that  the  trial  of  the  right 
of  property  shall  not  be  had  until  after  Judg- 
ment for  plaintiff  in  the  attachment  suit. 
Section  4902  requires  plaintiff  in  execution, 
where  there  Is  a  claimant's  afiidavlt,  to  move 
for  ajQ  issue  to  try  the  right  of  property  at 
the  same  term,  and  section  4993  provides 
that,  if  by  plaintiff's  default  an  issue  is  not 
made  up  at  the  return  term,  claimant  shall  be 
discharged,  and,  If  he  falls  to  Join  issue  at 
the  first  term  when  tendered,  the  court  shall 
order  a  writ  of  inquiry  as  to  the  value  of 
the  property.  Held,  that  claimant  in  attach- 
ment was  not  bound  to  Join  issue  on  plaintiff's 
tender  at  the  return  term  of  the  attachment ; 
the  word  "trial,"  in  section  163,  Including  the 
making  up  of  the  issue  of  ownership,  and  con- 
templating that  such  issue  shall  not  be  made 
up  until  final  Judgment  in  the  principal  case. 
White  V.  Roach,  53  South.  622,  623,  98  Miss. 
309. 

A  motion  for  Judgment  In  an  equity  ac- 
tion to  reform  a  deed  constitutes  a  part  of 
the  "trial,"  and  the  provisions  of  the  Code 
requiring  that  actions  relating  to  realty  be 
tried  in  the  county  of  the  venue  apply  to  all 
part9  of  the  trial,  and  such  motion  cannot  be 
made,  except  at  a  term  of  court  in  the  coun- 
ty of  the  venue.  Tefft  v.  Greenwich  &  G.  R. 
Co.,  95  N.  Y.  Supp.  206,  206,  47  Misc.  Rep.  26. 

The  "trial"  of  an  action  at  common  law 
is  to  be  had  before  a  court  and  Jury,  and 
questions  as  to  the  admissibility  or  inadmis- 
sibility of  individual  items  of  evidence  can  be 
ruled  on  intelligently  and  fairly  only  by  the 
Judge  who  is  presiding  at  the  trial  and  is 
fully  informed  as  to  all  the  circumstances 
which  prior  evidence  has  disclosed.  In  a 
proper  case  a  party  may  be  re<iuired  to  pro- 
duce books  and  writings,  under  Rev.  St.  U.  S. 
I  724,  in  advance  of  trial,  but  such  a  direction  i 


should  only  be  made  when  the  situation  is 
clearly  such  that  in  no  other  way  can  the 
ends  of  ^  Justice  be  properly  subserved. 
American  Banana  Co.  v.  United  Fruit  Co., 
153  Fed.  943. 

A  motion  to  quash  a  summons  is  not  a 
part  of  the  "trial,"  within  Code  Civ.  Proc. 
§  4493,  authorizing  the  granting  of  a  new 
trial  for  error  of  law  occurring  at  the' trial, 
since  the  "trial"  does  not  commence  until 
an  issue  of  fact  is  Joined.  Buxton  v.  Alton- 
Dawson  Mercantile  Co.,  90  Paa  19,  21,  18 
OkL  387. 

As  defined  by  C^de  Civ.  Proc.  |  265  (Gen. 
St.  1905,  §  5160),  a  "trial"  la  a  Judicial  exam- 
ination of  the  issues,  whether  of  law  or  fact, 
in  an  action;  and  a  new  trial  (Code  Civ. 
Proc.  §  306;  <5en.  St.  1905,  §  5202)  is  a  re- 
examination in  the  same  court  of  an  issue  of 
fact  after  a  verdict  by  a  Jury,  report  of  a 
referee,,  or  a  decision  of  a  court  The  same 
section  provides  that  the  former  verdict,  re- 
port, or  decision  shall  be  vacated,  and  a  new 
trial  granted,  on  the  application  of  the  party 
aggrieved  (which  section  309  [section  5205] 
provides  must  be  by  motion  on  written 
grounds),  for  certain  causes  specified  affect- 
ing materially  the  substantial  rights  of  such 
party.  Some  of  the  causes  specified  are  any 
order  of  the  court  by  which  the  party  is  pre- 
vented from  having  a  fair  trial;  that  the 
decision  is  not  sustained  by  sufficient  evi- 
dence, or  is  contrary  to  law;  error  of  law 
occurring  at  the  trial  and  excepted  to  at  the 
time.  Code  Civ.  Proc.  §  306  (Gen.  St  1905,  i 
5202).  Strictly  construed,  then,  as  defined  by 
the  Code,  a  "trial"  involves  the  Judicial  ex- 
amination of  all  the  issues  of  law  and  fact  in 
an  action,  while  a  new  trial  involves  only  the 
re-examination  of  an  issue  of  fact  That  this 
strict  construction  is  not  applicable  to  new 
trials  of  ordinary  actions,  in  which  the  law 
applicable  varies  to  the  varying  facts  pleaded 
or  proven,  is  apparent,  when  we  consider  tbe 
grounds  for  which  new  trial  "shall  be  grant- 
ed" as  prescribed,  some  of  which  involve  only 
a  question  of  law.  These  must  be  re-examin- 
ed, both  on  the  hearing  of  the  motion  for  the 
new  trial  and  upon  the  new  trial,  If  granted. 
Issues  of  law  are  not  ordinarily  framed  in  au 
action  by  the  petition  and  answer,  or  by  tbe 
answer  and  repl>',  in  tbe  sense  that  a  propo- 
sition of  law  is  asserted  in  one  pleading  and 
denied  in  another;  but  such  issues  may  arise 
in  many  ways  at  almost  every  stage  of  the 
action,  and  are  sometimes  determinative  of 
the  action  and  sometimes  not  Sometimes 
they  arise  in  the  course  of  the  trial,  and 
sometimes  before  the  trial  is  commenced.  It 
goes  without  saying  that  there  can  be  no  new 
trial  until  there  has  been  a  trial;  and  by  a 
fair  construction  of  the  0>de  it  most  be  auch 
a  trial  as  results  or  should  result  in  a  verdict 
a  report  of  a  referee,  or  a  decision  by  tbe 
court  which  involves  and  determines  tiie 
facts  in  issue.  Otherwise  there  could  be  no 
new  trial  "of  the  issue  of  fact"    It  foUowa* 
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therefore,  that  whenever  a  trial  has  been  had 
upon  Issues  of  fact,  which  trial  results  in 
a  verdict,  report  of  a  referee,  or  a  decision 
^hich  determines  such  facts,  either  party 
who  feels  himself  aggrieved  may  file  his  mo- 
tion for  a  new  trial  on  the  grounds  and  with- 
in the  time  prescribed,  and  until  such  motion 
is  disposed  of  the  action  is  still  pending,  and 
the  statutory  time  for  preparing  a  case-made 
for  an  appeal  does  not  begin  to  run.  Darling 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  93  Pac.  612, 
613,  76  Kan.  893. 

Where  a  final  Judgment  is  rendered  as 
upon  default  for  failure  to  answer  in  compli- 
ance with  a  rule,  no  relief  can  be  obtained  by 
an  ordinary  motion  for  a  new  trial,  for  the 
demalid  is  taken  as  confessed,  and  there  is 
no  **triar'  in  the  true  acceptance  of  that 
term.  Rooker  v.  Bruce,  171  Ind.  86,  85  N. 
E.  351,  353. 

Code  Civ.  Proc.  |  2545,  in  relatiim  to 
Surrogate's  Courts,  provides  that  an  exoeih 
tion  may  be  taken  to  a  ruling  by  a  surrogate 
upon  the  trial  by  him  of  an  issue  of  fact,  in- 
cluding a  finding  or  refusal  to  find  on  a  ques- 
tion of  fact  in  a  case,  where  such  an  excep- 
tion may  be  taken  to  a  ruling  of  the  court 
upon  a  trial  without  a  jury  of  an  issue  of 
fact ;  and  section  2576  provides  that  an  appeal 
from  a  surrogate  from  a  decree  rendered  on 
the  trial  of  an  issue  of  fact  must  be  heard 
upon  a  case  to  be  made  and  settled  by  the 
surrogate,  as  in  making  and  settling  of  a 
case  upon  an  appeal  in  an  action.  "When 
we  pnd  these  two  sections  of  the  Code  both 
referring  specifically  to  *a  trial  by  the  sur- 
rogate of  an  issue  of  fact,'  it  is  but  fair  to  as- 
sume that  the  framers  of  the  Code  used  the 
word  *triar  in  the  ordinary  sense  in  which 
it  is  employed  by  lawyers  and  courts,  viz., 
where  there  was  an  issue  of  fact  and  testi- 
mony taken  thereon,  and  that  it  was  not  in- 
tended to  cover  every  hearing  in  the  surro- 
gate's court,  the  basis  of  which  may  consist 
solely  of  affidavits,  records,  or  certified  cop- 
ies of  documents;  in  other  words,  it  Is  ap- 
parent that  these  provisions  of  the  Code 
were  designed  with  the  intention  of  mak- 
ing the  practice  in  the  Surro.^jate's  Court 
substantially  the  same  as  the  practice  in  the 
Supreme  Court"  In  re  Schmid,  98  N.  Y. 
Supp.  921,  922,  50  Misc.  Rep.  109. 

The  term  "after  the  triiil,"  as  used  in 
Rev.  St  1895,  art  1379,  providing  that  "after 
the  trial"  of  any  cause  either  party  may  make 
out  a  written  statement  of  the  facts  in  evi- 
dence on  the  trial  and  submit  the  same  to 
the  opposite  party  or  his  attorney  for  in- 
spection, etc.,  is  sufficiently  broad  to  embrace 
the  entry  of  a  Judgment  nunc  pro  tunc  as  a 
part  of  the  trial,  justifying  the  court  in  mak- 
ing and  certifying  to  the  statement  of  facts 
If  judgment  was  actually  entered.  Palmo  v. 
S.  W.  Slayden  &  Co.,  92  S.  W.  796,  797,  100 
Tex.  13. 


Condemnatioii.  prooeedins* 

"In  a  proceeding  for  the  condemnation 
of  real  property,  if  a  defendant  interpose  an 
answer  to  the  petition  (Code  Civ.  Proc.  § 
3365),  a  'triar  of  the  issues  thus  raised  must 
be  had.  If  judgment  be  given  the  answering 
defendant  thereon,  he  is  entitled  to  costs 
against  the  plaintiff;  i.  e.,  costs  before  and 
after  notice  of  *triar  and  a  trial  fee.  Sec- 
tion 3369.  If  Judgment  of  condemnation  be 
given,  the  plaintiff  is.  entitled  to  like  costs 
against  the  answering  defendant  Section 
3372,  last  clause.  The  foregoing  provisions 
relate  to  the  'trial*  only;  i.  e.,  the  'trial*  of 
the  issue  raised  by  an  answer  to  the  petition. 
That  is  the  only  'trial*  that  is  had  in  a  con- 
demnation proceeding.  The  word  does  not 
relate  to  or  designate  the  hearing  before  the 
commissioners  at  all.**  New  York,  O.  &  W. 
R.  Co.  V.  McBrid^,  92  N.  Y.  Supp.  81,  45  Misc. 
Rep.  516. 

In  ovimlaal  law 

The  "trial**  of  a  criminal  case  does  not 
begin,  strictly  speaking,  until  the  Jury  is  im- 
paneled and  sworn,  in  view  of  Comp.  Laws, 
I  4320,  stating  the  order  of  proceedings  of 
trial.  State  v.  Jackman,  104  Pac.  13,  15,  31 
Nev.  511  (citing  U.  S.  v.  Curtis,  4  Mason,  232, 
25  Fed.  Cas.  726;  Commonwealth  v.  Soder- 
quest,  66  N.  E.  801, 183  Mass.  199 ;  Hunnel  y« 
State,  86  Ind.  431;  Alexander  y.  Common- 
wealth, 105  Pa.  1 ;  8  Words  and  Phrases,  p. 
7099  et  seg.).  , 

The  word  "trial,**  as  used  in  constitu- 
tional and  statutory  provisions  that  an  ac- 
cused person  upon  a  trial  shall  be  confronted 
with  witnesses  against  him,  except  in  certain 
cases  provided  for,  means  a  trial  by  jury. 
Pratt  V.  State,  109  S.  W.  138,  148,  68  Tex. 
Or.  R.  281. 

Conviction  upon  a  plea  of  guilty  Is  as 
much  a  "trial"  as  is  a  conviction  upon  evi- 
dence taken.  People  ex  rel.  Burke  v.  Fox, 
134  N.  Y.  Supp.  642,  643,  150  App.  Div.  114. 

The  word  "trial/*  as  used  in  Code  Cr. 
Proc.  {  308,  awarding  an  allowance  to 
counsel  appointed  to  defend  a  criminal,  au- 
thorizes an  allowance  on  a  trial  resulting  in 
a  disagreement.  People  ex  ret  McAvoy  v. 
Prendergast  124  N.  Y.  Supp.  713,  715,  67 
Misc.  Rep.  541. 

The  word  "trial,**  as  used  in  Const  art 
If  §  7,  guaranteeing  right  of  trial  by  jury, 
meaning  an  issue  of  fact  presented  by  a  plea 
of  the  accused,  where  the  accused,  with  full 
knowledge  of  his  constitutional  rights,  en- 
ters a  pica  of  guilty,  and  presents  no  issue  of 
fact  for  trial,  there  can  be  no  trial,  and  the 
conviction  is  the  accused's  admission,  and 
takes  the  place  of  a  verdict  of  a  jury.  Ex 
parte  Dawson,  117  Pac.  696,  699,  20  Idaho, 
178,  85  L.  R.  A.  (N.  S.)  1146. 

A  criminal  "trial**  begins  when  the  jury 
are  called  to  be  examined  as  to  their  quail- 
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fications.     Siumious  v.   State,  114  Pac.  752, 
753,  4  Okl.  Cr.  490. 

The  word  "trial,"  as  used  In  Acts  1896, 
p.  1G2,  No.  113,  requiring  the  court  to  order 
(he  clerk  at  the  time  and  without  delay  to  take 
down  the  facts  upon  which  hills  of  exceptions 
were  predicated,  is  not  used  In  criminal  mat- 
ters in  that  technical  sense  which  restricts 
Its  application  to  a  proceeding;  had  after  the 
impaneling  of  the  jury,  hut  applies  to  all  pro- 
ceedings which  take  place  after  the  state  and 
accused  announce  that  they  are  ready,  or 
after  they  are  ordered  by  the  court  to  pro- 
ceed with  the  trial.  State  v.  Butler,  38 
South.  466,  467,  114  La.  598. 

Under  the  statute  providing  that  when- 
ever the  constitutionality  of  an  act  is  ques- 
tioned in  the  trial  of  a  criminal  cause  the  de- 
cision of  the  question  shall  be  reserved  and 
the  trial  proceed  in  other  respects  as  if  the 
statute  w^as  constitutional,  tha  word  "trial" 
Is  used  in  Its  technical  sense,  namely,  **the 
examination  before  a  competent  tribunal,  ac- 
cording to  the  law  of  the  land,  of  the  facts 
or  law  put  in  issue,  for  the  purpose  of  deter- 
mining such  Issue.'*  State  v.  Collins,  62  Atl. 
1010,  1012,  27  R.  I.  419  (quoting  and  adopt- 
ing definition  in  Bouv.  Law  Diet,  and  citing 
State  V.  Bergman,  84  N.  W.  737,  37  Minn. 
407). 

Cr.  Proc.  Act  1898,  §  53  (P.  L.  p.  885), 
provides  that  every  indictment  shall  be  tried 
at  the  term  in  which  issue  is  joined,  or  at 
the  term  after,  unless  the  court  for  just  cause 
allows  further  time  for  trial,  and,  if  the  in- 
dictment be  not  so  tried,  defendant  shall  be 
discharged  on  his  own  recognizance.  Two 
indictments  were  found  against  petitioner 
for  araon  in  the  April  term,  1907,  and  he  was 
arraigned  Ave  days  afterwards,  and  tried  on 
one  of  the  indictments  in  June,  1907,  the  ju- 
ry disagreeing,  and  no  trial  was  had  on  the 
other  indictment  that  term,  or  on  either  of 
them  in  the  September  term,  but  at  that  term 
a  third  Indictment  was  found  on  which  he  was 
tried,  the  Jury  also  disagreeing  on  this  trial. 
Petitioner  was  t^n  remanded  until  the  De- 
cember term,  when  he  was  tried  and  acquit- 
ted on  the  third  indictment,  and  was  dis- 
charged on  his  own  recognizance  under  the 
statute  on  the  second  Indictment,  but  his  mo- 
tion for  discharge  on  the  first  indictment  was 
denied.  Held,  while  in  strictness  the  word 
"trial"  Implies  a  verdict,  the  trial  required 
by  the  statute  did  not  contemplate  a  verdict, 
and  hence  the  statute  was  satisfied  by  the 
trial  and  disagreement  in  the  April  term,  aft- 
er which  it  became  inoperative.  State  v. 
Dilts,  69  Atl.  255,  76  N.  J.  Law,  41t). 

As  to  whether  or  not  a  view  by  a  jury 
in  a  criminal  case  constitutes  a  part  of  the 
'trial"  of  tlio  case  there  is  a  diversity  of 
conclusions,  which  appears  to  be  due  largely 
to  a  restriction  of  the  term  the  "trial"  to  the 
permanent  proceedinjcs  in  the  courtroom,  and 
an  effort  of  the  courts  to  evade  the  apparent- 


ly inevitable  result  of  that  construction  of 
the  case  under  consideration.  Every  step 
taken  in  a  criminal  ease,  by  or  in  the  court 
wherein  the  case  is  pending,  from  issue  join- 
ed to  verdict  rendered,  is  a  step  or  proceed- 
ing "arising  during  the  course  of  the  trial." 
In  this  extensive  sense  the  **trial"  would  in- 
clude many  occasions  when  the  judge  need 
not  be  personally  present,  exercising  control 
or  conducting  the  trial.  This  is  the  case 
where  the  jury  are  kept  together  during  the 
entire  trial.  Between  the  sessions  of  the 
court  they  are  under  the  control  of  the  sher- 
iff, and  if  they  make  an  unauthorized  visit 
in  a  body  to  the  place  where  the  crime  was 
committed,  while  in  charge  of  that  officer, 
the  error  may  be  waived,  and  the  court  can 
consider  whether  or  not  the  view  influenced 
the  minds  of  the  jurors,  in  ruling  on  a  mo- 
tion for  a  new  trial.  People  v.  White,  90 
Pac.  471,  477,  5  Cal.  App.  329  (citing?  People 
V.  Turner,  39  Cal.  370;  Warner  v.  State,  29 
Atl.  505,  56  N.  J.  Law,  686,  44  Am.  St  Rep. 
415). 

"A  man  cannot  be  legally  charged  with 
crime  where  there  Is  no  jurisdiction  to  try 
him.  The  fact  that  he  Ls  so  legally  charged 
means  that  he  is  charged  by  an  authority 
having  a  right  to  try  him.  A  "right  to  try" 
means  jurisdiction  over  the  place  where  the 
crime  has  been  committed  and  over  the  per- 
son who  commits  it.  Ex  parte  Cheatham,  95 
S.  W.  1077,  1081,  50  Tex.  Cr.  R.  61  (quoting 
Ex  parte  Morgan,  20  Fed.  308). 

"The  word  *trlar  is  not  the  equivalent  of 
the  word  'procedure,*  and  is  less  comprehen- 
sive. It  does  not  Include  those  acts  by  which 
the  defendant  is  brought  into  court  and  the 
issues  of  law  and  fact  are  presented,  but 
relates  solely  to  the  examination  before  the 
tribunal  of  the  facts  or  the  law  put  in  issue 
and  the  determination  thereof.'*  Where  a  mu- 
nicipal ordinance  of  a  city  of  the  third  class, 
with  the  violation  of  which  defendant  was 
charged,  provided  that  he  should  be  entitled 
to  a  trial  by  jury  as  in  prosecutions  before 
justices  of  the  peace,  "and  all  trials  before 
the  recorder  shall  be  conducted  in  like  man- 
ner as  cases  before  the  justice  of  the  peace,** 
it  did  not  render  applicable  to  such  proceed- 
ings the  practice  regulating  the  procedure  in 
misdemeanor  cases  before  justices  of  the 
peace,  requiring  the  filing  of  an  information, 
signed  and  verified  by  the  prosecuting  at- 
torney, in  the  police  court  of  the  city,  but  de- 
fendant could  be  properly  proceeded  against 
under  the  statute  applicable  to  cities  of  the 
third  class  on  the  filing  of  a  sworn  complaint 
by  any  person.  City  of  Klrksville  v.  Hun- 
yon,  91  S.  W.  57,  58,  114  Mo.  App.  507. 

Same— Presenee  of  aoevved 

The  words  "during  the  trial"  mean  every 
5?ubstantive  step  taken  by  the  court  In  the 
cause  after  the  Indictment  is  presented  by 
the  grand  jury  to  the  court,  up  to  and  in- 
cluding   the    final    judgment      Every    step 
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taken  In  tbe  cause,  however,  does  not  consti- 
tute a  separate  and  distinct  trial,  but  la 
only  a  step  In  or  part  of  the  prosecution, 
which,  together  with  the  final  adjudication 
of  the  case  upon  its  merits,  constitute  the 
trial.  An  order  authorizing  a  sheriff  to  sum- 
mon a  Jury  to  be  pi^esent  at  a  subsequent 
date  fixed  for  the  trial  of  accused  was  a 
mere  administrative  function  of  the  court, 
and  was  not  a  part  of  the  "trial"  of  the 
cause  at  which  the  presence  of  accused  was 
required  by  Rev.  St.  g  2610,  declaring  that 
no  person  indicted  for  felonj'  can  be  tried 
unless  he  is  personally  present  during  the 
trial.  State  v.  Barrington,  95  S.  W.  235,  257, 
198  Mo.  23  (citing  Oaborn  v.  State,  24  Ark. 
629;  State  v.  Montgomery,  63  Mo.  loc.  cit 
299). 

An  application  for  a  continuance  of  a 
criminal  case  is  not  a  part  of  the  *'trial," 
within  Rev.  St.  1899,  §  2610,  providing  that 
no  person  indicted  for  felony  can  be  tried  un- 
less personally  present  during  the  "trial"; 
and  hence  the  failure  of  the  record  to  af- 
firmatively disclose  defendant's  presence 
when  his  application  for  a  continuance  was 
heard  and  overruled  was  not  ground  for  re- 
versal. State  V.  IlaU,  87  S.  W.  1181,  X89  Mo. 
262. 

Heavinc    ftnd    decddlns    deaii&rren    or 
motloBfl  on  pleadings 

The  argument  and  submission  to  the 
court  of  a  motion  for  judgment  on  the 
pleadings  on  the  ground  that  defendant's  an- 
swer containing  allegations  of  new  matter 
which  were  admitted  by  plaintiff's  failure  to 
reply  is  a  "trial"  within  Code  Civ.  Proc.  § 
1004,  subd.  1,  providing  that  an  action  may 
be  dismissed  or  judgment  of  nonsuit  entered 
by  plaintiff  **at  any  time  before  trial."  State 
ex  rel.  Montana  Cent.  R.  Co.  v.  District 
Court  of  Eighth  Judicial  Dist.,  79  Pac.  546, 
547,  32  Mont.  37. 

A  "trial"  is  the  examination  before  a  com- 
petent tribunal,  according  to  law,  of  the 
facts  or  law  in  issue  In  a  cause,  for  the  pur- 
pose of  determining  such  issue.  The  argu- 
ment and  submission  to  the  court  of  a  motion 
for  judgment  on  the  pleadings,  on  the  ground 
that  defendant's  answer  contained  allega- 
tions of  new  matter  which  were  admitted  by 
plaintiff's  failure  to  reply,  is  a  "trial,"  with- 
in Code  Civ.  Proc.  §  10O4,  subd.  1,  providing 
that  an  action  may  be  dismissed  or  judgment 
of  nonsuit  entered  by  i)laintlff  at  any  time 
before  trial.  State  ex  rel.  Montana  Cent.  R. 
Co.  V.  District  Court  of  Eighth  Judicial  Dist, 
79  Pac.  546,  547,  32  Mont.  37. 

The  overruling  or  sustaining  of  a  demur- 
rer to  a  pleading  is  not  included  in  "errors 
of  law  occurring  at  the  trial,"  within  St. 
1893,  §  4196  (Comp.  Laws  1909,  §  5825),  since 
a  'trial"  does  not  commence  until  an  issue 
of  fact  is  joined,  so  that  no  error  can  be  as- 
signed thereon  that  can  be  reviewed  on  a 


transcript.    Haynes  r.  Smith,  119  Pac.  246, 
247,  29  OkL  703. 

Where  an  action  la  appealed  to  the  Su- 
preme Court,  and  is  remanded  for  retrial,  the 
circuit  court  must  proceed  in  the  retrial  In 
conformity  with  the  opinion  of  the  Supreme 
Court,  but  Is  not  restricted  to  a  trial  of  the 
matters  adjudicated  by  the  Supreme  Court, 
and  the  sustaining  of  a  demurrer  to  an 
amended  petition  filed  In  the  circuit  court 
after  remand  Is  a  "trial"  within  Rev.  St. 
1909,  §  1967,  defining  a  trial  as  a  judicial 
examination  of  issues  between  parties,  wheth- 
er of  law  or  fact.  McMurray  v.  St.  Louis,  L 
M.  &  S.  Ry.  Co.,  142  S.  W.  479,  481,  161  Mo. 
App.  133. 

Tender  Rev.  Codes  1899,  §  5119,  declaring 
that  a  trial  is  the  judicial  examination  of 
the  issue  between  the  parties,  whether  they 
are  issues  of  law  or  of  fact.  The  hearing 
and  determination  of  the  issue  of  law  raised 
by  a  demurrer  to  the  complaint  in  the  justice 
court  is  a  "trial."  Walker  v.  Maronda,  106 
N.  W.  296,  297,  15  N.  D.  63. 

"A  deumrrer  to  a  complaint  interiwses 
an  'issue  of  law,'  the  determination  of  which 
constitutes  a  'trial  by  court'  "  State  v.  Rich- 
ardson, 85  Pac.  225,  228,  48  Or.  309,  8  L.  R. 
A.  (N.  S.)  362. 

A  "trial,"  as  defined  by  Code  Iowa,  f 
3649,  is  a  judicial  examination  of  the  issuen 
of  either  law  or  fact  In  an  action,  and  in- 
cludes the  judicial  examination  of  an  issue 
of  law  raised  by  demurrer  or  plea.  Colum- 
bus Junction  TeL  Co.  v.  Overholt,  102  N.  W. 
498,  126  Iowa,  579  (quoting  and  adopting 
definition  In  Code  Iowa,  i  3640,  citing  Mat- 
hews V.  Clayton  County,  44  N.  W.  722,  79 
Iowa,  51Q). 

In  statvtes  relating  to  ooats 

Code  Civ.  Proc.  §  3301,  provides  that 
each  clerk  of  a  court  of  record  is  entitled, 
for  his  services  in  an  action  or  special  pro- 
ceeding brought  in  or  transferred  to  the 
court  of  which  he  is  clerk,  to  receive  on  the 
trial  of  the  action  or  the  hearing  on .  the 
merits  of  the  special  proceeding,  from  tbe 
imrty  bringing  it  on,  $1.  Held,  that  since  the 
word  "trial"  means  examination  before  a 
competent  trll)uual,  according  to  the  laws  of 
the  land,  of  facts  put  In  issue  in  a  cause  to 
determine  such  Issue,  or  a  judicial  examina- 
tion of  the  Issue  between  the  parties,  whetli- 
er  of  fact  or  law,  such  term,  as  used  in  sec- 
tion .*].']01,  did  not  include  a  review  on  appeal, 
where  the  record  only  is  examined  for  the 
correction  of  errors,  and  hence  the  clerk  is 
not  entitled  to  fees  of  $1  for  the  filing  of  ap- 
pellant's brief  on  appeal  to  that  court  Ro- 
gowski  V.  Brill,  132  N.  Y.  Supp.  370,  871,  74 
Misc.  Rep.  472. 

Rev.  St.  1899,  $  10116  (Ann.  St  1906,  p. 

4608),   provides   that   "in   every   case  tried, 

♦     ♦     ♦    where   an  oflicial    stenographer  is 

i  appointed,  the  derk  of  said  court  shall  tax 
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up  the  sum  of  three  dollars.**  Section  690 
(page  700)  provides  that  "a  trial  la  the  judi- 
cial examination  of  the  Issues  between  the 
parties,  whether  they  be  Issues  of  law  or 
fact"  Held,  that  the  hearing  and  granting 
of  a  motion  for  Judgment  on  a  stipulation  to 
abide  the  final  result  of  another  case,  and  the 
examination  of  the  stipulation  and  the  plead- 
ings in  order  to  render  judgment,  was  not  a 
"trial,"  and  that  the  stenographer's  fee  was 
improperly  charged.  Barber  Asphalt  Pav. 
Co.  V.  Field,  112  S.  W.  3,  4,  132  Mo.  App. 
488. 

Plaintiff  sued  on  an  account  stated,  and 
after  a  trial  it  was  held  that  there  was  no 
account  stated,  and  the  court  directed  a  refer- 
ence. The  case  proceeded  before  the  referee, 
who  found  the  account  for  plaintiff,  and 
Judgment  was  entered  on  his  findings.  Held, 
that  the  reference  was  interlocutory,  and  not 
a  "trial,"  within  Code  Civ.  Proc.  §  3251,  au- 
thorizing taxation  of  $30  costs  for  the  trial 
of  an  issue  of  fact,  and  hence  plaintiff  was 
entitled  to  but  one  trial  fee.  Bolsseyaln  v. 
Pope,  118  N.  Y.  Supp.  577,  578,  64  Misc.  Rep. 
292. 

Time  spent  in  the  settlement  of  an  ex- 
ecutor's account,  in  preparing  pleadings,  mak- 
ing briefs,  ascertaining  facts,  appearing  on  an 
adjournment,  or  to  settle  the  decree.  Is  no 
part  of  the  "trial,"  within  the  meaning  of  the 
Code  of  CItII  Procedure  relating  to  costs. 
In  re  Kreidler,  124  N.  Y.  Supp.  628,  633,  68 
Misc.  Rep.  412. 

Rev.  St.  i  823,  provides  that  only  the  fol- 
lowing compensation  shall  be  taxed  and  al- 
lowed to  attorneys  in  the  courts  of  the  United 
States,  and  section  824  declares  that  "on  a 
trial  before  a  jury"  a  docket  fee  of  $20  shall 
be  allowed.  Held,  that  "trial  by  jury"  con- 
templated, not  only  hearing  of  e^dence  be- 
fore a  jury,  but  a  determination  of  the  issue, 
or  a  final  submission  for  such  determination, 
so  that,  on  a  case  on  trial  being  settled  pur- 
suant to  a  stipulation  before  submission,  no 
docket  fee  was  allowable.  Howler  v.  Chica- 
go, M.  &  St.  P.  Ry.  Co.,  166  Fed.  828,  830. 

In  statutes  relatinf;  to  new  trial 

A  judgment  of  the  Supreme  Court,  di- 
recting vacation  of  an  order  granting  a  new 
trial  and  the  entry  of  a  judgment  on  the 
verdict,  is  not  a  "trial,"  within  Rev.  St.  1899, 
S  803,  providing  that  all  motions  for  new 
trial  and  in  arrest  shall  be  made  within  four 
days  after  the  trial,  etc.  Scullin  v.  Wabash 
R.  Co.,  90  S.  W.  1026,  1027,  192  Mo.  1. 


TBIAI.  AKEW 

See  Hearing  Anew* 

TRIAI.  AT  I.AW 

The  examinations  by  boards  of  Immigra- 
tion inspectors  of  incoming  aliens,  touching 
their  qualifications,  are  not  **trials  at  law," 
so  as  to  entitle  Italian  immigrants  to  be 
represented  by  counsel  within  article  23  of 


the  treaty  with  Italy,  ratified  April  29,  1871 
(17  Stat.  856).  United  States  ex  rel.  Bucdno 
v.  WllUams  (O.  C.)  190  Fed.  897,  900. 

TRIAI.  BT  JURT 

See,  also,  Try  Without  Jury. 

The  word  "trial,"  in  Const  art  3,  f  16, 
providing  that  in  all  criminal  prosecutions 
the  accused  shall  have  the  right  to  a  trial  by 
jury,  is  used  in  its  broadest  and  most  com- 
prehensive sense,  and  includes  all  proceed- 
ings in  the  progress  of  the.  case,  after  the 
Issues  are  made  up,  down  to  and  including  a 
rendition  of  the  verdict,  and  forbids  a  diarge 
that  accused  cannot  be  found  not  guilty,  even 
where  the  facts  are  not  in  dispute.  State  v. 
Koch,  85  Pac.  272,  274,  33  Mont.  490  (citing 
State  V.  Spotted  Hawk,  55  Pac.  1026,  22 
Mont.  33). 

The  word  "trial,"  as  used  In  Const,  art 
1,  I  7,  guaranteeing  right  of  trial  by  juiT» 
means  an  issue  of  fact  presented  by  a  plea  of 
the  accused,  and  the  court  Is  without  juris- 
diction to  try  such  issue  of  fact,  if  the 
charge  be  a  felony,  and  tfyere  can  be  no  con- 
viction except  upon  trial  by  jury.  Ex  parie 
Dawson,  117  Pac.  696,  699,  20  Idaho,  178,  35 
li.  R.  A.  (N.  S.)  1146. 

The  constitutional  provision  .that  the 
"right  of  trial  by  jury"  shall  remain  invio- 
late "refers  to  'the  right  of  trial  by  jury*  as 
a  right  well  known  and  commonly  understood 
at  the  time  of  its  adoption,  and  it  is  the 
right  so  understood  which  is  secured  by  it 
*  *  *  It  Is  entirely  clear,  therefore,  that 
the  right  of  trial  by  jury,  which  is  secured 
by  the  Constitution,  is  the  right  of  trial  by 
jury  with  which  the  people  who  adopted  it 
were  familiar,  and  that  was  the  right  which 
had  obtained  a  fixed  meaning  in  the  criminal 
jurisprudence  of  the  territory,  as  defined  by 
the  statutes  which  existed  prior  to  and  at 
the  time  of  the  adoption  of  the  Constitution.** 
Smith  V.  Kunert  115  N.  W.  76,  77,  17  N.  D. 
120  (quoting  and  adopting  the  definition  in 
Barry  v.  .Truax,  99  N.  W.  769,  13  N.  D.  131, 
65  L.  R.  A.  762,  112  Am.  St  Rep.  662). 

The  "right  to  jury  trial"  is  the  right  to 
the  submission  to  a  jury  of  all  the  Issues  of 
fact  in  the  case  on  the  law  given  by  tbe 
court,  and  the  jury  determines  the  rights  of 
the  litigants  under  the  law;  and  the  fact 
that  a  party  entitled  to  a  jury  trial  is  given 
a  jury  trial  of  the  most  important  part  of  his 
case,  transferred  to  the  equity  docket,  does 
not  satisfy  the  law  guaranteeing  the  right  of 
"trial  by  jury,"  since  the  jury  in  such  a  case 
only  advises  the  judge  as  to  certain  submit- 
ted facts.  John  King  Co.  T.  Louisville  A 
N.  R.  Co.,  114  S.  W.  308.  310,  131  Ky.  46. 

Where  a  jury  Is  impaneled  and  evidence 
taken  before  it  on  the  trial  of  the  cause,  It  Is 
a  "jury  trial,"  though  the  jury  renders  Its 
verdict  by  direction  of  the  court  Western 
College  of  New  Mexico  v.  Turknett,  125  Pac 
1085.  1086,  17  N.  M.  275. 


TRIAL  BY  JURY 


1009 


TRIAL  BY  JURY 


The  right  of  "trial  by  Jury'*  secured  by 
Jonst.  BiU  of  Rights,  §  7,  pro>dding  that  the 
right  of  trial  by  jury  shall  be  secured  to  all 
Liid  remain  inviolate,  includes  the  elements 
>f  a  trial  by  jury  as  they  were  known  to 
lud  understood  by  the  framers  of  the  Con- 
stitution and  the  people  who  adopted  it.  The 
system  of  trial  by  jury  in  criminal  cases, 
^vhich  existed  in  the  state  for  several  years 
prior  to  the  adoption  of  the  Constitution, 
gave  the  state,  as  well  as  the  defendant  on 
trial  for  crime,  a  right  to  have  the  place  of 
trial  changed  when  necessary  to  secure  a 
fair  and  Impartial  trial,  and  the  Constitution 
secured  the  right  thus  known  and  under- 
stood. Hence  Rev.  Codes  1899,  S  8122,  pro- 
viding for  a  change  of  venue  on  the  applica- 
tion of  the  state's  attorney,  when  a  fair  and 
Impartial  trial  of  a  criminal  case  cannot  be 
had  in  the  original  county,  does  not  violate 
the  constitutional  provision.  Barry  v.  Tru- 
ax,  99  N.  W.  769,  771,  13  N.  D.  131,  65  L.  R. 
A.  762,  112  Am.  St.  Rep.  662,  3  Ann.  Cas.  191. 

A  **jury  trial"  is  a  public  proceeding,  as 
well  In  respect  to  the  production  of  proof 
as  to  the  instruction  of  the  Jury  by  the  judge. 
The  parties  have  a  right  to  be  neard  In  re- 
spect to  everything  transacted,  and  to  bring 
in  review  all  the  proceedings  at  the  trial. 
Buffalo  Structural  Steel  Co.  v.  Dickinson,  90 
N.  Y.  Supp.  268,  270,  98  App.  Div.  355. 

**Trlal  by  jury,"  within  the  Constitu- 
tion, is  the  right  which  every  citizen  has  to 
demand  that  all  offenses  charged  against  him 
shall  be  submitted  to  a  tribunal  composed 
of  honest  and  unprejudiced  men,  who  will 
do  equal  and  exact  justice  between  the  gov- 
ernment and  himself,  and  in  order  to  do  so 
weigh  impartially  every  fact  disclosed  by  the 
evidence.  Such  a  guaranty  would  be  entire- 
ly  worthless,  if  persous  were  admitted  in  the 
jury  box  who  were  influenced  by  passion  or 
prejudice,  ^or  who  by  reason  of  having  formed 
an  opinion  as  to  the  merits  of  the  case  would 
be  incapable  of  deciding  with  perfect  im- 
partiaUty.  State  v.  Mott,  74  Pac.  728,  7.30, 
29  Mont  292  (quoting  and  adopting  defini- 
tion in  People  v.  Plummer,  9  Cal.  299). 

"The  word  *jury'  and  the  words  'trial  by 
jury'  were  placed  in  the  Constitution  of  the 
United  States  with  reference  to  the  meaning 
affixed  to  them  In  the  law  as  It  was  in  this 
country  and  in  England  at  the  time  of  the 
adoption  of  that  instrument"  State  v.  Mc- 
Carthy, 69  Atl.  1075, 1076,  76  N.  J.  Law,  295. 

A  person  who  is  put  on  his  trial  in  a 
court  presided  over  by  a  judge  and  before  a 
jury  of  12  men  who  agree  on  a  verdict  has 
a  "trial  by  jury"  as  guaranteed  by  Const  § 
7,  and  he  may  not  complain  because  the 
qualifications  of  the  jurors  or  pie  manner  of 
their  selection  differ  from  what  it  was  at 
common  law  or  is  changed  from  time  to  time 
to  make  the  system  more  efficient.  Wendling 
V.  Commonwealth,  137  S.  W.  205,  207,  143  Ky. 
587. 

4  WDS.&  P.2d  SEB.--64 


The  phrase  "trial  by  Jury"  meant  at  com- 
mon law  trial  by  12  men  impartially  select- 
ed from  the  county  in  which  the  alleged 
crime  was  committed,  who  must  unanimously 
concur  as  to  the  guilt  of  the  accused  before 
he  could  be  legally  convicted.  State  v.  Ham- 
ey,  67  S.  W.  620,  623,  168  Mo.  167,  57  Ia  R.  A. 
846. 

Const  art  1,  f  2,  in  providing  that  "trial 
by  jury"  in  "all  cases  where  it  has  been  here- 
tofore used  shall  remain  inviolate  forever," 
meant  that  questions  of  fact  shall  be  deter- 
mined by  juries,  and  not  by  the  court.  Perl- 
man  V.  Broolilyn  H^ghts  R.  Co.,' 187  N.  Y. 
Supp.  917,  918,  78  Misc.  Rep.  168. 

Jury  of  12  % 

In  the  statute  respecting  proce^lngs  for 
removal  of  officers,  which  provides  that  the 
trial  must  be  by  jury  and  conducted  In  all 
respects'  in  the  same  manner  as  the  trial  of 
an  indictment  for  a  misdemeanor,  the  phrase 
"trial  must  be  by  jury"  was  evidently 
used  by  the  legislators  as  contemplating  that 
the  trial  should  be  by  such  a  jury  as  may 
be  impaneled  in  the  district  court  where  the 
venue  of  this  action  was  placed  at  that  time, 
which  jury  consisted  of  12  men.  Maben  v. 
Rosser,  103  Pac.  674,  678,  679,  24  Okl.  588. 

Lunacy  prooeeding* 

Gen.  St  1909,  §  8470,  providing  for  a 
jury  in  lunacy  inquests  of  four  persons,  one 
of  whom  must  be  a  physician,  does  not  vio- 
late the  right  to  a  "Jury  trial"  guaranteed 
by  the  Constitution.  State  v.  Llnderholm, 
114  Pac.  857,  84  Kan.  603,  892. 

A  statute  providing  that,  when  any  per- 
son indicted  for  an  offense  is  acquitted  by 
reason  of  insanity,  the  jury  shall  so  state  in 
the  verdict,  and  if  the  discharge  of  the  in- 
sane person  is  deemed  dangerous  to  the  com- 
munity, he  may  be  committed  to  prison,  does 
not  violate  the  article  of  the  federal  Con- 
stitution guaranteeing  the  "right  to  trial  by 
jury."  Ex  parte  Brown,  81  Pac.  552,  554, 
39  Wash.  160,  1  L.  R.  A.  (N.  S.)  540,  109  Am. 
St  Rep.  868,  4  Ann.  Cas.  488. 

Presence    and    miperintendenoe    of    a 
jndce 

"Trial  by  jury,"  in  the  primary  and  usu- 
al sense  of  the  term  at  the  common  law  and 
in  the  American  Constitution,  is  not  merely 
a  trial  by  a  jury  of  12  men  before  an  officer 
vested  with  authority  to  cause  them  to  be 
summoned  and  impaneled,  to  administer 
oaths  to  them  and  to  the  constable  in  charge, 
and  to  enter  judgment  and  issue  execution 
on  their  verdict,  but  it  is  a  trial  by  a  jury  of 
12  men  in  the  presence  and  under  the  super- 
intendence of  a  judge  empowered  to  instruct 
them  on  the  law  and  to  advise  them  on  the 
facts,  and,  except  on  acquittal  of  a  criminal 
charge,  to  set  aside  their  verdict  if  in  his 
opinion  it  is  against  the  law  or  the  evidence. 
Archer  ▼.  Board  of  Levee  Inspectors  of  Ofai- 


TRIAL  BY  JURY 


1010 


TRIAL  CAUSE 


eot  County,  128  Fed.  125,  128  (dUng  Capital 
Traction  Co.  v.  Hof,  174  U.  S,  1,  19  Sup. 
Ct  680,  585,  43  L.  Ed.  873). 

A  "Jury  trial"  is  not  a  trial  by  12  men, 
nor  by  an  appellate  court,  but  by  12  men 
presided  over  by  a  judge,  who  makes  his  rul- 
ings in  the  course  of  the  trial,  while  wit- 
nesses and  parties  are  present  and  ready  to 
act.  ^tna  Indemnity  Co.  v.  J.  R.  Crowe 
Coal  &  Mining  Co.,  154  Fed.  545,  565,  566, 
83  C.  C.  A.  431. 

The  trial  by  Jury  secured  by  Const,  art. 
2,  §  19,  providing  that  the  right  of  trial  by 
Jury  shall  remain  inviolate,  is  a  trial  ac- 
cording to  the  courts  of  common  law  as  it 
existed,  and  the  same  in  substance  as  that 
which  was  in  use  when  the  Constitution  was 
adopted,  except  as  specifically  moditied  by 
the  Constitution,  and  one  of  the  elements  of 
a  Jury  trial  as  it  existed  before  admission 
of  the  state  was  power  of  the  trial  Judge  to 
instruct  the  jury  upon  the  law.  Balcer  v. 
Newton,  112  Pac.  1034,  1038,  27  Oitl.  436. 

When  the  provision  of  section  31  of  the 
state  Constitution  was  adopted,  providing 
that  the  right  of  trial  by  jury  shall  remain 
Inviolate,  the  words  *'trial  by  Jury"  meant 
in  court  under  the  forms  of  law,  with  a  Judge 
presiding  to  direct  the  proceedings  in  con- 
formity with  it  Twelve  men  in  tlie  woods, 
or  on  a  street  corner,  were  not  imagined. 
Hence  Code  1906,  §  4910,  providing  that  the 
circuit  court  shall  not  in  any  case  cause 
plaintiff  to  enter  a  remittitur  on  pain  of  a 
new  trial,  but  that  if  there  is  no  other  er- 
ror committed,  except  that  the  verdict  is  in 
the  opinion  of  the  court  excessive,  the  court 
shall  overrule  the  motion  for  new  trial,  but 
that  the  Supreme  Court  may,  where  It  thinks 
the  verdict  excessive,  reverse  the  case,  unless 
remittitur  Is  entered,  is  unconstitutional  and 
void,  as  preventing  defendants  from  having 
a  complete  disposition  of  their  rights  in  a 
forum  provided  by  the  organic  law  for  all, 
and  as  giving  the  Supreme  Court  original 
Jurisdiction.  Yazoo  &  M.  V.  R.  Co.  v.  Wal- 
lace, 43  South.  469,  470,  90  Miss.  609,  122 
Anu  St.  Rep.  321. 

**The  very  definition  of  'trial*  carries 
with  it  the  idea  of  the  superintendence  of  a 
Judge."  The  Judge's  absence  from  the  court- 
room for  a  part  of  the  time  during  trial,  in 
a  case  where  the  evidence  demanded  the  ver- 
dict as  rendered,  will  not  be  a  sufficient  rea- 
son to  reverse  the  Judgment,  when  such  ab- 
sence was  Icnown  to  counsel,  and  there  was 
no  request  to  suspend  the  trial,  no  objection 
to  the  absence,  and  no  motion  for  a  mis- 
trial ui>on  the  Judge's  return.  Ilorne  v.  Rog- 
ers, 35  S.  B.  715,  719.  110  Ga.  362,  49  L.  R. 
A.  176  (citing  Capital  Traction  Co.  v.  Hof, 
174  U.  S.  1,  13,  19  Sup.  Ct.  5S0.  43  L.  Ed.  87.H: 
Smith  V.  Sherwood  [Wis.]  70  N.  W.  682.  95 
Wis.  558:  Thompson  v.  People,  32  N.  E.  9GS. 
144  lU.  378 ;   O'Brien  v.  People,  81  Pac.  230, 


17  Colo.  561;  and  citing  and  disapproving 
O'Shields  v.  State,  6  S.  E.  426,  81  Ga.  301; 
Pritchett  V.  State,  18  S.  E.  536,  92  Ga.  65). 

"  *Trial  by  jury,*  in  the  primary  and  usu- 
al sense  of  the  term,  is  not  merely  a  trial 
by  a  Jury  of  12  men  before  an  officer  vested 
with  authority  to  cause  them  to  be  summoned 
and  impaneled,  to  administer  oaths  to  them 
and  to  the  constable  in  charge,  and  to  en- 
ter Judgment  and  issue  execution  on  their 
verdict;  but  it  is  a  trial  by  a  jury  of  12  men 
in  the  presence  and  under  the  superintendence 
of  the  judge  empowered  to  Instruct  them  on 
the  law  and  to  advise  them  on  the  fkcts,  and, 
except  on  acquittal  of  a  criminal  charge,  to 
set  aside  their  verdict  if  contrary  to  the  law 
or  evidence."  A  statute  authorizing  the  Su- 
preme Court  to  direct  a  Judgment  in  civil 
cases,  without  any  further  trial  by  Jury,  does 
not  violate  the  guaranty  in  the  state  Con- 
stitution that  the  right  of  trial  by  Jury  shall 
remain  inviolate.  Gunn  v.  Union  R.  Co.,  62 
Atl.  118,  120,  27  R.  I.  320,  2  L.  R.  A.  (N.  S.) 
362  (quoting  and  adopting  definition  in  Cap- 
ital Traction  Co.  v.  Hof,  19  Sup.  Ct  585,  174 
U.  S.  13,  43  li.  Ed.  873). 

*'  'Trial  by  Jury,*  in  the  primary  and  usu- 
al sense  of  the  term  at  common  law  and  in 
the  American  Constitutions,  is  not  merely  a 
trial  by  Jury  of  12  men  before  an  officer  vest- 
ed with  authority  to  cause  them  to  be  sum- 
moned and  impaneled,  to  administer  oaths 
to  them  and  to  the  constable  in  charge,  and 
to  enter  Judgment  and  issue  execution  on 
their  verdict;  but  it  is  a  trial  by  Jury  of  12 
men  in  the  presence  and  under  the  superin- 
tendence of  a  Judge  empowered  to  instruct 
them  on  the  law  and  to  advise  them  on  the 
facts,  and,  except  on  acquittal  of  a  criminal 
charge,  to  set  aside  their  verdict.  If  in  his 
opinion  it  is  against  the  law  or  the  evidence." 
The  verdict  of  a  Jury  is  without  effect  until 
it  has  been  approved  by  the  trial  -judge,  ex- 
cept that  a  verdict  of  acquittal  cannot  be 
set  aside  to  any  pu  impose,  in  view  of  Bill 
of  Rights,  §  10,  providing  that  no  person 
shall  be  twice  put  in  Jeopardy  for  the  same 
offense,  and  Gen.  St.  1909,  §  2798.  providing; 
that,  when  accused  has  been  acquitted  upon 
a  trial,  he  may,  with  certain  exceptions, 
plead  such  acquittal  in  bar  to  any  subse- 
quent accusation  for  the  same  offense.  State 
V.  Lyon,  109  Pac.  990,  991,  83  Kan.  168  (qaot- 
Ing  and  adoi)ting  definition  in  Capital  Trac- 
tion Co.  V.  Hof,  19  Sup.  Ct  580.  174  U.  a  !♦ 
43  L.  Ed.  873). 

TBIAL  CAUSE 

The  term  "trial  cause,"  as  used  in  Code. 
§  3659,  authorizing  the  court  to  make  an  a:r 
signment  of  trial  caoses  for  trial,  means  a 
cause  in  which  there  is  an  issue  presented 
to  be  tried,  and  does  not  authorise  the  as- 
signment of  causes  for  trial  before  issue  join- 
ed. Barber  Asphalt  Paving  Co.  v.  Standard 
.  Fire  Ins.  Co.  (Iowa)  137  N.  W.  1029, 103a 
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In  judicial  proceedings  it  is  difflcnlt  to 
have  a  "trial  court"  without  a  trial  Judge. 
Where  a  case  is  heard  in  the  court  of  com- 
mon pleas,  the  Judge  who  presides  at  the  trial 
Is  as  much  the  trial  court  as  he  is  the  trial 
Judge.  The  person  is  the  same,  and  the  func- 
tions and  duties  are  much  the  same.  Where 
the  record  shows  that  the  party  excepting 
filed  his  bill  of  exceptions  with  the  clerk  on 
the  15th  day  of  August,  1903,  that  being 
within  the  time  prescribed  for  that  duty,  and 
that  on  the  10th  of  September,  1903,  the  clerk 
transmitted  the  same  to  the  "couvt,"  and 
that  the  biU  was  received  by  the  "court,"  as 
shown  by  his  indorsement,  on  the  17th  day  of 
September,  1903,  signed,  "T.  I.  Gilmer,  Judge 
of  the  Court  of  Common  Fleas,"  and  where 
the  record  further  shows  that  on  the  18th 
day  of  September,  1903,  the  bill  was  signed 
and  returned  to  the  clerk  of  the  court,  under 
the  indorsement,  "T.  I.  Gilmer,  Judge,"  and 
that  on  the  same  day  the  bill  was  received 
and  filed  by  the  clerk,  there  has  been  a  sub- 
stantial compliance  with'jhe  statute,  and  it 
is  not  error  to  overrule  a  motion  to  strike 
such  bill  from  the  files.  Davies  v.  New 
Castle  &  L,  Ry.  Co.,  73  N.  B.  213,  215,  216, 
71  Ohio  St.  325. 

TBIAIi  DE  NOVO 

See,  also,  Hearing  de  Novo. 

While  "trial  de  novo*'  on  appeal  means  a 
trial  anew.  It  only  requires  a  new  trial  as  to 
the  questions  In  iasue,  and  not  a  re-examina- 
tion of  matters  concerning  which  there  was 
no  dispute.  In  re  Llttlefield,  112  Pac.  284, 
235,  61  Wash.  150. 

"Trial  de  novo,"  as  used  in  Laws  1908, 
p.  372,  providing  for  such  trials  in  the  dis- 
trict court  on  appeal  from  the  probate  court 
in  probate  matters,  means  "to  try  anew"  or 
a  second  time ;  that  is,  to  retry  the  case  on 
the  original  papers  and  the  same  issues  as 
the  case  was  tried  in  the  probate  court  In 
re  McVay's  Estate,  93  Pac.  28,  32,  14  Idaho, 
56. 

Under  Const  art  7,  |  S,  as  amended 
November  8,  1910  (h.  O.  L.  p.  xxiv),  requiring 
the  Supreme  Court  on  appeal,  where  either 
party  has  attached  to  the  bill  of  exceptions 
the  whole  testimony,  to  direct  the  proper 
Judgment,  provided  it  can  determine  what 
Judgment  should  be  entered,  the  Supreme 
Court  on  appeal,  where  the  whole  testimony 
is  attached  to  the  bill  of  exceptions,  must 
examine  the  evidence  and  afilrm,  modify,  or 
reverse  the  Judgment  as  is  required  in  ap- 
peals in  suits  in  equity,  except  that  in  an 
action  at  law  the  court  w^ill  only  consider 
errors  properly  assigned,  but  such  review  is 
not  a  "trial  de  novo"  which  implies  a  re-ex- 
amination of  the  original  evidefnoe  as  if  no 
previous  hearing  had  occurred.  Tafle  v. 
Smyth,  125  Pac.  308,  311,  62  Or.  227. 


TBIAI.  JVBOB 

Judge  as  meaning,  see  Judge. 

TBIAIi  TEBM 

Code  Civ.  Proc.  t  3251,  subd.  4,  pro- 
vides that  on  appeal  to  the  Supreme  Conrt 
from  an  Inferior  court,  excepting  certain  ap- 
peals from  the  Cltjj  Court  of  New  York  tak- 
en from  an  Interlocutory  or  final  Judgment 
rendered  or  made  at  a  Trial  Term,  the  suc- 
cessful party  shall  be  enUtled  to  $20  before 
argument  and  $40  for  argument.  Held,  that 
the  words  "trial  term"  in  such  section  were 
intended  as  the  equivalent  of  the  former 
language  **in  the  same  court  or  in  a  circuit 
court"  in  the  section  prior  to  the  consolida- 
tion of  the  Judicial  system  in  1896,  declaring 
that  on  an  appeal  to  the  Supreme  Court  from 
an  Inferior  court,  or  to  the  General  Term,  or 
from  a  Superior  City  Court,  or  of  the  New 
York  Marine  Court,  taken  from  an  interloc- 
utory or  final  Judgment,  or  from  an  order 
granting  or  refusing  a  new  trial,  rendered  or 
made  "in  the  same  court  or  in  a  Circuit 
Court,"  or  on  appeal,  etc.,  the  successful  par- 
ty should  be  entitled,  etc.,  so  that  the  appli- 
cation of  the  section  was  not  limited  to  ap- 
peals from  interlocutory  Judgments  in  ac- 
tions at  law.  Campbell  v.  Hallihan,  92  N.  Y. 
Supp.  413,  416,  46  Misc.  Rep.  409. 

TRIBE 

8ee  Indiaa  Tribe. 

TRIBORO 

The  word  "triboM"  Is  a  Frencli  marine 
term,  meaning  starboard.  The  Charles  Ti- 
berghien,  143  Fed.  676. 

TRIBUNAL 

See  Competent  Tribunal;    Judicial  Tri- 
bunal. 

Ooturt-martial 

A  court-martial  is  not  a  "court"  within 
the  meaning  of  sections  85  and  86,  Const., 
no»  within  the  meaning  of  section  7810,  Rev. 
Codes  1905 ;  but  it  is  a  "tribunal,"  within  the 
meaning  of  section  7810,  Rev.  Codes  1903, 
and  its  acts  may  be  Inquired  into  by  certiora- 
ri. State  V.  Peake,  135  N.  W.  197.  199,  22  N. 
D.  457,  40  L.  R.  A.  (N.  S.)  354. 

TRIBUTARY 

Where  one  has  appropriated  water  from 
a  river,  a  "tributary"  thereof,  the  waters  of 
which  he  is  entitled  to  prevent  another  from 
diverting,  need  not  be  a  running  natural 
surface  stream  which  empties  into  the  river. 
Ogilvy  Irrigating  &  Land  Co.  v.  Insinger,  75 
Pac.  598-600,  19  Colo.  App.  380. 

TRICK 

**Trick"  means  **to  deceive  hy  cunning,  or 
to    imt>o8e    on;     to    defraud;     to    cheat" 
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'Trick**  Is  also  defined  as  a  "sly,  dextrous,  In^ 
genlous  procedure,  fitted  to  puzzle  or  amuse, 
and  is  synonymous  with  strategy,  wile,  fraud, 
cheat,  deception,  or  delusion.  Meriwether  y. 
Publishers,  George  Knapp  &  Co.,  97  S.  W. 
257,  268,  120  Mo.  App.  354  (quoting  Webst. 
Diet  and  State  ▼.  Smith,  85  N.  W.  12,  82 
Minn.  342). 

A  complaint  stating  that  defendant 
threatened  to  bring  ejectment  against  plain- 
tiff claiming  to  own  under  a  pretended  deed 
land  which  belonged  to  plaintiff's  decedent, 
that  the  deed  was  a  forgery  and  "trick"  on 
defendant's  part  to  secure  title  and  posses- 
sion of  the  property,  and  thereby  cheat  and 
defraud  decedent's  estate,  etc.,  is  sufficient 
to  warrant  relief  either  on  the  theory  that 
the  deed  was  forged  or  obtained  by  some 
fraudulent  device;  the  word  "trick"  as  a 
noun  meaning  an  artifice  or  stratagem;  a 
crafty  or  deceitful  contrivance  or  procedure, 
and  meaning  as  a  verb  to  deceive  by  cunning 
or  artifice;  to  impose  on;  to  defraud;  cheat; 
to  effect  by  deceit  or  trickery.  Butts  ▼. 
Purdy,  125  Pac.  313,  319,  63  Or.  150. 

The  "trick,  device,  subterfuge,  or  pre- 
tense" referred  to  in  Ky.  St  §  2570,  pro- 
viding that  no  trick,  device,  subterfuge,  or 
pretense  shall  be  allowed  to  evade  the  oper- 
ation of  the  liquor  law,  is  not  confined  to  a 
mechanical  device,  such  as  is  frequentiy  used 
in  blind  tigers;  but  where  the  examination, 
prescription,  and  compounding  testified  to 
by  a  witness  was  a  device  or  trick  on  the 
part  of  accused  to  evade  the  law,  he  was 
guilty.  Rowe  v.  Commonwealth  (Ky.)  70  S. 
W.  407,  409. 

TRIED 

See  Try, 

TRIM  ON 

See  On  and  Hung, 

TRIMMERS 

Men  who,  at  stated  times,  lower  arc 
lamps,  clean  the  globes,  renew  the  carbons, 
and  replace  the  lamps,  are  called  "trimmers." 
Lutolf  V.  United  Electric  Light  Co.,  67  N.  E. 
1025,  1026,  184  Mass.  53. 

TRIMMING 

The  process  known  as  "trimming,**  In 
connection  with  discharging  coal  from  bins, 
consists  in  the  shoveling  of  the  coal  closer 
to  the  place  of  discharge  when  it  ceases  to 
fiow  freely  from  the  chute.  Burns  v.  Palmer, 
95  N.  Y.  Supp.  ICl,  107  App.  Div.  321, 

TRIMMINGS 

See  Silk  Trimmings. 

Woven  cotton  articles  from  an  Inch  to 
2^  inches  wide,  chiefiy  used  as  hat  bands 


for  trimming  men's  hats,  held  dutiable  as 
"trimmings"  of  cotton,  under  the  Tariff  Act 
of  1894.  United  States  v.  Walter  H.  Graef 
&  Co.,  127  Fed.  688,  689,  62  C.  C.  A.  414,  re- 
versing Walter  H.  Graef  &  Ck>.  t.  United 
States,  120  Fed.  1015. 

So-called  "crochet  yokes,"  made  by  knit- 
ting or  crocheting,  and  used  Ip  the  yoke  of 
women's  vests,  are  not  "trimmings"  or  lace 
within  the  meaning  of  Tariff  Act  1897,  par. 
339,  30  Stat  181.  Julius  Loewenthal  &  Ga 
V.  United  States,  147  Fed.  774  (citing  Garri- 
son, Wright  &  Co.  ▼.  United  States,  121  Fed. 
149). 

While  ribbons  that  must  be  made  up  in- 
to bows,  rosettes,  and  the  like  before  being 
used  for  purposes  of  trimming  or  ornamenta- 
tion are  not  dutiable  as  "trimmings,"  under 
Tariff  Act  1897,  par.  390,  80  Stat.  187,  goods 
are  so  dutiable  which  are  manufactured  with 
ornamentation  and  characteristic  design  to 
be  used  as  a  trimming,  and  intended  to  be 
so  used  without  anything  further  being  done 
to  them.  Naday  &  Fleischer  ▼.  United  States, 
155  Fed.  303,  304.  ' 

In  the  Tariff  Act  the  term  'trimmings" 
is  used  in  a  commercial,  rather  than  a  de- 
scriptive sense.  Naday  &  Fleischer  v.  Unit- 
ed States,  164  Fed.  44,  90  C.  C.  A.  462. 

Ornaments,  loops,  etc.,  manufactured 
separately,  but  temporarily  stitched  together 
in  six-yard  lengtiis  for  convenience  and  econ- 
omy in  handling  and  carding,  and  used  sin- 
gly in  decorating  garments,  are  not  "trim-, 
mings  or  galoons,"  within  the  meaning  of 
the  Tariff  Act  of  1897.  United  States  ▼.  Hu- 
bert, 171  Fed.  69,  70,  96  O.  C.  A.  173. 

TRIP 

See  Continuous  Trip. 

Kallruad  Law  (Laws  1890,  p.  1114,  e 
565)  §  104,  as  amended  by  Laws  1892,  p.  1406, 
c  676,  §  104,  requiring  every  street  railroad 
company  to  carry  between  any  two  points  on 
the  roads  over  w^hlch  it  has  the  right  to  ran 
cars  any  passenger  desiring  to  make  "one 
continuous  trip"  between  such  points  for  a 
single  fare,  and  to  give  the  passenger  a  trans- 
fer entitling  him  to  **a,  continuous  trip"  to 
any  point  on  the  road,  for  the  promotion  of 
public  convenience  by  the  operation  of  rail- 
roads "as  a  single  railroad-  with  a  single 
rate  of  fare,"  does  not  prevent  a  street  rail- 
way company  authorized  by  section  4,  subd. 
8,  to  regulate  the  time  and  manner  in  which 
passengers  shall  be  transported,  and  the  com- 
pensation to  be  paid,  from  adopting  regula- 
tions requiring  passengers  making  use  of 
transfers  to  use  the  same  only  in  the  same 
general  direction  of  their  initial  trip;  **trip'* 
conveying  the  idea  of  transportation  in  one 
direction,  and  a  continuous  trip,  like  a  con- 
tinuous line,  extending  in  the  same  general 
direction.  Kelly  v.  New  York  City  Ry.  Co., 
84  N.  K  509,  570,  192  N.  X.  97. 
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The  term  "dispatch"  Is  a  technical  one 
in  the  postal  service,  and  means  a  mass  of 
matter  to  he  sent  to  a  certain  place  at  a 
certain  time.  The  term  "trip"  is  also  tecfh- 
nical,  and  refers  to  the  wagon  which  will 
carry  the  whole  or  a  part  of  the  dispatch. 
Utah,  N.  &  C.  Stage  Co.  t.  United  States,  89 
Ct.  CI.  420,  438. 

TRIPLE-TAPE  FUSE 

V 

''Triple-tape  fose"  Is  a  term  used  to  des- 
ignate a  grade  of  fuse  nsed  in  blasting. 
Cnrrans  v.  Seattle  A  8.  F.  Ry.  &  Nav.  Co., 
76  Pac.  87,  88,  84  Wash.  512. 

TRIPLICATE  ORIGINAL 

Where  three  copies  of  a  writing  are 
made  at  the  same  time  by  the  same  impress 
sion  of  a  pencil,  one  of  the  copies  must  be 
regarded  as  a  "triplicate  original,"  and  is 
admissible  without  notice  to  produce  the 
original.  Virginia-Carolina  Chemical  Co.  v. 
Knight,  66  S.  E.  725,  727.  106  Va.  674  (cit- 
ing C.  &  O.  R.  Co.  V.  Stock,  51  S.  B.  161,  104 
Va.  97). 

TRIPPING 

"In  mechanics,  'tripping'  consists  in  re- 
leasing or  setting  free  some  mechanism,  and 
a  tripping  plate  is  one  performing  that  func- 
tion." Duff  Mfg.  Co.  T.  Forgie,  78  Fed.  626, 
631. 

TRITURATE 

"Triturate"  iB  to  pulverize;  to  grind  in 
to  small  particles.  Lewis  German  &  Co.  v. 
United  States,  128  Fed.  467,  468  (quoting 
Standard  Diet). 

TRIVIAL  IMPERFECTION 

Code  Civ.  Proc.  §  1187,  providing  that  a 
•'trivial  imperfection"  in  a  building  will  not 
be  deemed  such  a  lack  of  completion  as  to 
prevent  the  filing  of  any  lien,  refers  to  im- 
perfect or  defective  performance  of  the  work 
claimed  to  be  done  therein,  and  not  to  work 
admittedly  uncompleted.  It  is  not  determin- 
ed by  its  relative  cost  Biauchi  v.  Hughes, 
56  Pac.  610,  611,  124  Cal.  24. 

Code  Civ.  Proc.  {  1187,  in  relation  to 
mechanics*^  liens,  provides  that  any  "trivial 
imperfection"  in  the  work  shall  not  prevent 
a  lidn.  The  contract  for  the  making  of  an 
addition  to  a  house  contained  no  plans  or 
specifications  where  windows  were  to  be 
placed,  and  the  contractor  placed  two  win- 
dows in  the  basement,  so  that  they  were  not 
<JJrectly  under  windows  in  the  first  story  of 
the  house,  and  the  contractor  testified,  in 
an  action  to  enforce  a  mechanic's  lien,  that 
he  placed  the  windows  in  such  a  manner  in 
order  to  give  the  larjjest  amount  of  furniture 
room  in  the  basement,  and  that  no  request 


was  made  to  him  to  have  the  windows  chang- 
ed until  after  the  plastering  had  been  put  on 
around  them,  when  he  refused  unless  he 
should  be*paid  additional  for  it,  whereupon 
defendant  made  the  change.  The  cost  of 
placing  the  windows  in  alignment  was  |7.50. 
Held,  that  the  facts  warranted  a  finding 
that  the  contractor  acted  in  good  faith,  and 
that  the  failure  to  place  the  windows  in 
alignment  was  a  "trivial  imperfection." 
"Trivial  Imperfections,"  as  used  in  the  Code, 
relates  to  the  question  whether  or  not  there 
has  been  a  completion  of  the  building,  and 
what  constitutes  a  "trivial  imperfection,"  is  a 
question  of  fact  in  each  instance.  The  term 
refers  to  impertect  or  defective  performance 
of  the  work  upon  a  building  which  is  claim- 
ed to  have  been  completed,  and  not  to  a  case 
in  which  the  building  is  admittedly  incom- 
plete and  workmen  are  still  engaged  in  con- 
structing substantial  portions  of  it.  Schln- 
dler  V.  Green,  87  Pac.  627,  628,  149  Cal.  752 
(citing  Bianchl  v.  Hughes,  56  Pac.  610,  124 
Cal.  27;  Marble  Lime  Co.  y.  Lordsburg  Ho- 
tel Co.,  31  Pac..  164,  96  Cal.  332;  Willamette 
Steam  Mills  Lumbering  &  ManuTg  Co.  v. 
Los  Angeles  College  Co.,  29  Pac.  629,  94  Cal. 
229;  Harlan  v.  Stufilebeem,  25  Pac.  686,  87 
Cal.  508;  Santa  .Monica  Lumber  &  Mill  Co. 
V.  Hege,  51  Pac.  555, 119  Cal.  376). 

TROLLEY  STAND 

A  "trolley  stand"  is  the  means  by  which 
the  trailing  arm  carried  above  a  trolley  car 
"is  hinged  and  pivoted  to  the  car,  with  a  ca- 
pacity for  lateral  and  vertical  movement,  and 
is  pressed  upward  by  some  suitable  spring." 
Morrin  v.  Robert  White  Engineering  Works, 
138  Fed.  68,  71  (citing  Thomson-Houston 
Electric  Co.  v.  Kelsey  Electric  Ry.  Specialty 
Co.,  75  Fed.  1005,  22  O.  a  A.  1). 

TROUBLE 

TROUBLE  8HOOTEB 

A  "trouble  shooter"  is  a  person  employ- 
ed by  a  telephone  company  to  discover  and 
repair  minor  troubles  attending  the  telephone 
service,  defective  telephones,  fallen  wires, 
weakness  of  batteries,  and  grounding  of 
wires.  Dow  v.  Sunset  Telephone  &  Tele- 
graph Co.,  106  Pac  587,  588,  157  Cal.  182; 
Texarkana  Telephone  Co.  v.  Pemberton,  111 
S.  W.  257,  259,  86  Ark.  329. 

TROVE 

See  Treasure  Trove. 

TROVER 

See,  also.  Conversion. 

The  gist  of  an  action  of  "trover**  Is  the 
conversion  by  defendant  of  goods  to  which 
the  plaintiff  has  the  right  of  possession. 
Trustees  of  Dartmouth  College  v.  Interna- 
tional Paper  Co.,  132  Fed.  92,  95;    Wiggs 
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Bros.  ▼.  Rlngeiiiann,  45  South.  153,  155  Ala. 
189;  Layman  v.  F.  F.  Slocomb  &  Go.  (DeL) 
76  Atl.  1094,  1095,  7  PennewlU,  403. 

"Trover"  Is  an  action  to  recover  dam- 
ages sufficient  to  cover  the  value  of  personal 
property  wrongfully  held  by  another,  while 
replevin  or  detinue  is  primarily  an  action  to 
recover  the  property,  and  a  Judgment  is  giv- 
en only  in  the  absence  of  ability  to  secure 
the  specific  articles  claimed.  Leeper  Qraves 
&  Co.  V.  First  Nat.  Bank  of  Hobart,  110  Pac 
655,  660,  26  Okl.  707,  29  L.  R.  A.  (N.  S.)  747, 
Ann.  Cas.  1912B,  302. 

**Trover"  and  "detinue"  are  concurrent 
remedies,  either  of  which  the  plaintiff  may 
pursue  at  his  election ;  trover  being  an  action 
for  damages  for  the  conversion  of  the  prop- 
erty, and  detinue  being  an  action  for  the  re- 
covery of  the  property  in  specie,  or  for  dam- 
ages for  its  unlawful  detention.  Brooking 
V.  O'Bryan,  112  S.  W.  631,  632,  129  Ky.  543 
(citing  21  Knc.  PI.  &  Pr.  1025). 

"When  the  common-law  system  of  plead- 
ing prevailed,  the  remedy  for.  different  kinds 
of  conversion  was  the  special  form  of  action 
called  'trover,*  established  to  meet  the  single 
case  of  a  loss  of  goods  by  the  plaintiff,  a 
finding  by  the  defendant  and  his  refusal  to 
deliver  the  goods  so  found  to  the  true  owner 
upon  specific  demand,  and  applied  through 
operation  of  a  legal  fiction  to  different  kinds 
of  conversion."  Semon  y.  Adams,  63  AtL 
661,  662,  79  Conn.  81. 

DetlsLiie  disttiignlslieil 

See  Detinue* 

RepleTla  dlstliiin>isbecl 

See  Replevin. 

TRUANT  OFFICER 

As  public  officer,  see  Officer. 

TRUCK 

As  warehouse,  see  Warehouse. 

TRUCKMAN 

As  common  carrier,  see  Common  Carrier. 

TRUE 

See,  also.  Truth. 

The  word  "true,"  within  the  statute  re- 
quiring an  affidavit  for  a  Judgment  on  a  bond 
to  state  the  "true"  consideration  of  the  bond, 
"means  that  which  is  frank  and  actual,  rath- 
er than  that  which  is  precise  and  technical." 
Smith  V.  Weaver,  66  Atl.  941.  942,  75  N.  J. 
Law,  31  (quoting  and  adopting  the  definition 
in  Strong  v.  Gaskill,  25  Atl.  19,  53  N.  J.  Law, 
eOT));  Strong  v.  Casklll  (N.  J.)  59  AtL  339. 
841. 

As  oorreet 

Where  the  statute  requires  that  claims 
filed  with  an  assignee  for  the  benefit  of  credi- 


tors shall  be  verified  by  an  affidavit  that  the 
statement  is  "true,"  that  the  debt  is  "just," 
and  that  there  are  no  credits  or  offsets,  etc., 
the  statute  must  at  least  be  substantially 
complied  with  by  ft  creditor  before  he  is  en- 
titled to  benefits;  and  where  the  affidavit  to 
a  creditor's  claim  omits  to  say  that  the  state- 
ment is  "true"  and  that  it  is  "Just,"  the 
statement  In  the  affidavit  that  the  account 
is  "correct"  is  not  equivalent  to  saying  that 
it  is  "true"  and  that  the  debt  is  "Just"  An 
account  might  be  correct,  and  yet  the  debt 
not  be  Just  The  Legislature  evidently  be- 
lieved, in  enacting  the  statute,  that  it  was 
more  important  that  the  creditor  should 
state  that  his  debt  was  '^true,"  and  that  it 
was  "Just,"  than  that  he  should  merely  make 
affidavit  that  it  was  "correct."  Hughes  v. 
Potts,  87  S.  W.  708,  709,  39  Tex.  Civ.  App. 
1T9. 

As  honest  or  sincere 

In  one  sense  that  only  is  "true"  which  is 
conformable  to  the  actual  state  of  things, 
and  in  that  sense  that  is  untrue  which  does 
not  express  things  exactly  as  they  are;  but 
in  another  and  broader  sense  the  word  "true" 
is  often  used  as  a  synonym  of  "honest,"  "sin- 
cere," "not  fraudulent."  Logan  v.  Provident 
Savings  Life  Assurance  Society  of  New  Yoric, 
50  S.  E.  529,  532,  57  W.  Va.  384. 

TRUE  AGGOXJKT 

See  Just  and  True  Account 

TRUB  AND  CORREGT 

See  Full,  True,  and  Correct  Copy. 

The  words  "true  and  correct  transcript" 
are  equivalent  to  full  and  complete  trans- 
cript East  ('oast  Lumber  Co.  y.  Ellig-Yonng 
Co.,  45  South.  826,  832,  55  Fla.  206  (citing 
Butler  V.  Owen,  7  Ark.  369). 

TRUE  AND  DETAIIiED  ACCOUNT 

See  Full,  True,  and  Detailed  Account 

TRUE  AND  JUST 

The  statement  that  an  account  book  is 
''correct"  is  equivalent  to  a  statement  that 
it  is  "true  and  Just."  Presbyterian  Church 
of  New  Boston  v.  Emerson,  66  IIU  269,  27L 

TRUE  BILL 

A  "true  bill"  was  a  teite  Indorsed  on 
an  indictment  under  the  common  law  to  show 
that  a  majority  of  the  grand  Juro|:8  (amount- 
ing to  twelve,  at  least)  found  the  evidence 
made  out  a  sufficient  case  to  warrant  a  pros- 
ecution. State  V.  Graham,  33  South.  826. 
S27.  136  Ala.  134. 

An  indorsement  of  "true  bill"  is  not  nec- 
essary to  the  huding  of  an  iudictnientt  and 
since  a  "special  presentment"  is  treated  as  an 
indictment  in  this  state,  the  indorsement 
"special  presentment"  on  the  finding  of  the 
grand  Jury  is  sufficient  as  a  finding  of  an 
indictment.  Barlow  v.  State,  56  S.  E.  131. 
132,  133,  127  Ua.  58  (citing  Groves  v.  SUte, 
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73  6a.  205;  Foster  ▼.  State,  41  Ga.  582;  10/ 
Enc.  PI.  &  Pr.  440 ;  Martin  ▼.  State.  46  N.  W. 
621,  80  Neb.  507;  Sparks  v.  Com,,  9  Pa.  854; 
State  V.  WlUlamB.  18  South.  647,  47  La.  Ann. 
1600 ;  White  v.  Com.  [Va.]  29  Grat.  824 ;  Til- 
ly V.  State,  21  Fla.  242;  State  v.  KUlott,  11 
S.  W.  566,  98  Mo.  150;  State  v.  Hogan,  31 
Mo.  342 ;  State  y.  Bowman,  2  N.  B.  289,  108 
Ind.  69). 

TRUS  CASH  VAIiUB 

Fair  cash  value  synonymous,  see  Fair 
Gash  Value. 

TRUE  OOFT 

Copy  as  meaning  true  copy,  see  Copy. 

A  certified  copy  of  a  deed  sought  to  be 
introduced  in  evidence  contained  a  certificate, 
following  the  certificate  of  acknowledgment 
and  preceding  the  certificate  of  the  clerk  as 
to  the  copy,  reciting  that  '*the  above  •  ♦  ♦ 
is  a  true  and  correct  copy  of  the  original 
deed,  ♦  •  •  that  the  same  w|is  presented 
for  registration"  on  a  certain  day  and  hour, 
and  duly  registered  on  a  certain  hour  six 
days  latet.  Such  certificate  was  signed  by 
the  clerk,  by  his  deputy.  Held,  that  sudi  cer- 
tificate meant  only  that  the  record  was 
**true,"  and  not  that  the  Instrument  recorded 
was  a  copy,  so  as  to  render  the  copy  sought 
to  be  introduced  in  evidence  a  certified  copy, 
and  hence  not  admissible  under  the  statute 
as  a  recorded  Instrument.  Williams  v.  Cess- 
na, 95  S.  W.  1106.  1107,  43  Ter.  Clv.  App. 
315. 

TRUE  I.INE 

The  term  *'a  true  line,"  used  in  a  survey- 
or's field  notes  in  describing  the  line  between 
two  sections,  means  a  straight  line.  Lillis 
V.  Urrutia,  99  Pac.  992,  993,  9  Cal.  App.  558. 

TRUE  OWNER 

Under  Civ.  Code  1895,  f  2801,  prior  to 
Act  of  1899  (Acts  1899,  p.  33),  providing  that 
a  mechanic's  lien  must  be  asserted,  if  at  all, 
against  the  true  owner  of  the  premises,  who 
is  entitled  to  the  statutory  notice  of  such 
lien,  the  wife,  who  furnished  all  the  consid- 
eration for  the  purchase  of  property,  is  the 
"true  owner"  thereof,  though  by  mistake  title 
was  taken  in  the  name  of  her  husband. 
Reaves  v.  Meredeth,  51  S.  E.  391,  393, 123  Ga. 
444. 

TRUE  VAliUE 

See  Full  and  True  VaJue. 

The  term  'true  cash  value,**  as  used  In 
the  lease,  when  not  modified  by  other  provi- 
sions therein,  means  the  fair  cash  market 
value.  Sebree  v.  Board  of  Education,  93  N. 
E.  931,  a39,  254  111.  438. 

**True  cash  value  of  property"  is  defined 
by  the  tax  law  as  that  value  at  which  it 
would  be  taken  in  payment  of  a  Just  xleiit 
from  a  solvent  debtor.    Great  Northern  H. 


Co.  y.  Snohomish  County,  93  Pac.  924,  926, 
48  Wash.  478. 

The  **true  value"  of  national  bank  shares 
for  taxation  is  under  ordinary  conditions 
their  exchangeable  value;  that  is,  tlu^ir 
market  value ;  but  this  rule  is  not  an  invari- 
able test  of  true  value  under  all  circum- 
stances. City  of  Newark  v.  Tunis,  81  Ati. 
722,  728,  82  N.  J.  Law,  461. 

Tax  Act  1903,  i  2,  provides  that  property 
not  expressly  exempted  or  excluded  from  the 
act  shall  be  subject  to  annual  taxation  at 
its  true  value  thereunder.  Section  12  re- 
quires assessors  to  ascertain  the  true  value 
of  personal  property.  Held,  that,  In  taxing 
the  shares  of  a  national  bank,  the  'true 
value"  as  the  basis  of  the  assessment  Is  un- 
der ordinary  conditions  their  exchangeable 
value  in  the  market,  and  not  their  book  or 
liquidation  value.  City  of  Newark  ▼.  Tun- 
is, 78  Ati.  1066,  81  N.  J.  Law,  45. 

Allegations  as  to  the  "cash  value,"  "fair 
value,"  or  "true  value"  of  the  property,  do 
not  come  within  Sess.  Laws  1902,  p.  23S,  §  10, 
requiring  all  taxable  property  to  be  assessed 
at  its  "full  cash  value."  Iluuiblrd  Lumber 
Co.  V.  Thompson,  83  Pac.  941,  945,  11  Idaho, 
614. 

TRUFFLES 

Not  dutiable  as  vegetables,  see  Tegetable. 

TRUNK 

The  words  **trunk"  and  "chest"  are  not 
synonymous,  and  therefore  an  indictment 
charging  theft  of  a  trunk  or  chest  containing 
articles  of  clothing,  jewelry,  etc.,  is  bad  for 
uncertainty  in  description  of  the  property. 
State  V.  Collett,  75  Pac.  271,  272,  9  Idaho, 
608  (citing  Potter  v.  State,  39  Tex.  388). 

Though  a  xmssenger's  baggage  declara- 
tion specihed  only  a  "trunk,"  without  any 
mention  of  its  contents.  It  sufficiently  com- 
plied with  section  2802,  Rev.  St,  requiring 
that,  if  such  baggage  contains  any  dutiable 
article,  it  shall  be  "mentioned."  The  specl- 
iication  of  the  "trunk"  was  equivalent  to 
mention  of  its  contents.  United  States  v. 
One  Trunk,  171  Fed.  772,  774. 

TRUNK  BAILWAT 

An  ele<*trlc  railroad  company  authorized 
to  perform  the  duties  of  a  carrier  of  freight 
and  passengers  between  two  cities  in  dif- 
ferent states  and  all  intermediate  points  is  a 
**trunk  railway,"  within  a  constitutional  pro- 
vision declaring  that  no  city  shall  grant  any 
franchise  to  street  railways,  etc.,  except  to 
the  highest  and  best  bidder  therefor,  but 
that  the  provision  shall  not  apply  to  a  trunk 
railway.  Diebold  v.  Kentucky  Traction  Co., 
77  S.  W.  674.  678,  117  Ky.  146,  63  L.  K.  A. 
637,  111  Am.  St.  Rep.  230,  4  Ann«  Cas.  445. 
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TRUST 

See  Active  Trust;  Breach  of  Trust; 
CJonstructlve  Trust;  Contrary  to  His 
Trust;  Declaration  of  Trust;  Direct 
Trust;  Dry  Trust;  Executed  Trust; 
Eixecutory  Trust;  Express  Trust; 
General  Power  in  Trust;  General 
Trust;  Gift  in  Trust;  Held  in  Trust; 
Implied  Trust;  In  Trust;  Involun- 
tary Trust;  Office  of  Trust;  Passive 
Trust;  Place  of  Trust  or  Profit;  Pow- 
er in  Trust;  Precatory  Trust;  Pri- 
vate Trust;  Public  Trust;  Put  in 
Trust;  Simple  Trust;  Special  Trust; 
Statutory  Trust;  Tentative  Trust; 
Voluntary  Trust. 

Gift  distinguished  from  voluntary  trust, 
see  Gift 

Principal  of  trust,  see  PrindpaL 

See,  also,  General  Assignment. 

A  "trust"  in  its  technical  sense  is  an  ob- 
ligation  on  a  person  arising  out  of  the  con- 
fidence reposed  in  him  to  apply  property 
faithfully  and  according  to  such  confidence. 
Weltner  v.  Thurmond,  98  Pac.  590,  595,  17 
Wyo.  268,  129  Am.  St  Rep.  1113;  Maxwell  v. 
Wood,  111  N.  W.  203-204.  133  Iowa,  721  (cit- 
ing Perry,  Trusts,  §  2);  First  State  Bank  of 
Le  Sueur  v.  Sibley  County  Bank,  105  N.  W. 
485,  487,  96  Minn.  456;  Allen  v.  Rees,  110 
N.  W.  583,  584,  136  Iowa,  423,  8  L.  B.  A. 
(N.  S.)  1137. 

A  "trust,"  in  its  simplest  form,  is  that 
relation  between  two  persons  by  virtue  of 
which  one  of  them  holds  property  for  the 
benefit  of  the  other.  Cree  v.  Lewis,  112  Pac. 
326,  327,  49  Colo.  186. 

The  mere  word  "trust,"  in  its  literal 
significance,  Implies  the  nurturing  and  shel- 
tering of  a  sacred  confidence,  and  out  of  this 
literal  meaning  has  grown  a  legal  signifi- 
cance, which,  though  broader  in  scope  and 
laden  with  more  material  functions,  has  lost 
none  of  its  elements  of  sanctity.  McCoy  v. 
McCoy.  121  Pac.  176,  181,  30  Qkl.  379,  Ann. 
Cas.  1913C,  146. 

"Trusts"  in  the  broadest  sense  embrace, 
not  only  technical  trusts,  but  also  obligations 
arising  from  fiduciary  relatlonshljw.  Roths- 
child V.  Dickinson,  134  N.  W.  1035,  1037.  169 
Mich.  200. 

"A  'trust'  in  the  most  acknowledged 
sense  in  which  that  term  is  used  in  Kugllsh 
jurisprudenc^e  may  be  defined  to  be  an  e<iuita- 
ble  right,  title,  or  interest  in  property,  real  or 
personal,  distinct  from  the  legal  ownership 
thereof."  Jones  v.  Byrne,  149  Fed.  457,  4(53 
(quoting  and  adopting  definition  In  2  Story, 
Eq.  Jur.  par.  964). 

While,  in  its  technical  sense,  a  "trust"  is 
the  right,  enforceable  solely  In  equity,  to  the 
beneficial  enjoyment  of  property,  the  legal  ti- 
tle of  which  is  vested  In  another,  and  implies 
separate  coexistence  of  the  legal  and  the 


equitable  titles,  vested  in  different  persons 
at  the  same  time ;  in  its  more  comprehensive 
sense  the  term  embraces  every  bailment,  ev- 
ery transaction  by  an  agent  or  factor,  every 
deposit,  and  every  matter  in  which  the  sllcfat- 
est  trust  or  confidence  exists.  Bowes  t.  Can- 
non, 116  Pac.  336,  338,  50  Colo.  262. 

"A  'trust'  is  where  there  ,are  rights,  ti- 
tles, and  interests  in  property  distinct  from 
the  legal  ownership.  In  such  cases,  the  legal 
title,  in  the  eye  of  the  law.  carries  with  it, 
to  the  holder,  absolute  dominion ;  but  behind 
^t  lie  beneficial  rights  and  Interests  in  the 
.same  property  belonging  to  another.  These 
rights,  to  the  extent  to  which  they  exist  are 
a  charge  upon  the  property,  and  constitute 
an  equity  which  a  court  of  equity  will  protect 
and  enforce  whenever  its  aid  for  that  pur- 
pose is  properly  invoked."  Corbln  v.  Holmes, 
154  Fed.;593,  604,  83  C.  O.  A.  367. 

"The  term  'trust'  is  a  very  comprehen- 
sive one.  Every  deposit  is  a  direct  trust 
Every  perspn  who  receives  money  to  be  paid 
to  another,  or  to  apply  to  a  particular  pur- 
pose, is  a  trustee.  The  cases  of  hirer  and  let- 
ter to  hire,  borrower  and  lender,  ni^wner  and 
pawnee,  principal  and  agent,  are  all  eases  of 
express  trust,  etc.  It  has  never  been  h€4d, 
however,  that  these  and  the  like  cases  are 
such  technical  trusts  as  to  bring  them  within 
our  limited  equity  Jurisdiction."  Young  v. 
Mercantile  Trust  Co.,  140  Fed.  61,  62  (quoting 
Chancellor  Kent  in  Kane  v.  Bloodgood  [N.  YJ 
7  Johns.  Ch.  90, 11  Am.  Dec  417). 

A  trust  has  been  defined  to  be  an  "equi- 
table right  title,  or  interest  in  proi)erty,  real 
or  personal,  distinct  from  the  legal  ownership 
thereof."  In  other  words,  the  legal  owner 
holds  the  direct  and  absolute  dominion  over 
the  property  in  the  view  of  the  law ;  but  the 
income,  profits,  or  benefits  thereof  in  his 
hands  belong  wholly  or  in  part  to  others.  A 
confidence  reposed  in  one  to  whom  an  estate 
in  property  is  conveyed  or  set  over,  that  he 
will  permit  another  to  take  the  profits  and 
enjoy  the  estate  according  to  terms  agreed 
on.  Wilson  ▼.  Kennedy,  69  S.  E.  736,  739,  63 
W.  Va.  1. 

Where  a  mother  turned  over  money  to 
her  son  on  the  understanding  that  he  would 
pay  her  interest  thereon  for  life,  and  that  on 
her  death  the  money  should  belong  absolute- 
ly to  him,  a  trust  was  created,  enforceable 
in  equity;  a  "trust"  existing  where  there 
are  rights,  titles,  or  interests  in  property 
distinct  from  legal  ownership,  in  which  case 
the  legal  title  carries  with  it  to  the  holder 
absolute  dominion,  but  behind  it  lie  beneficial 
rights  in  the  same  property  belonging  to  an- 
other, which  are  a  charge  on  the  property 
and  constitute  an  equity  which  a  court  of 
equity  will  protect.  Frost  v.  Frost,  131  K  W. 
60,  61,  165  Mich.  591  (quoting  8  Words  and 
Phrases,  p.  7120): 

A  gift  made  to  a  third  person  for  the 
benefit  of  another  creates  a  "trusty"  whicii 
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will  be  administered  and  controlled  like  other 
ordinary  trusts.  Hall  v.  HaU,  93  Pac.  177, 
178,  76  B:an.  806. 

A  gift  to  a  cbarltable  corporation  for  its 
corporate  purposes  is  not  a  "trust"  in  the 
eyes  ,of  the  law.  Smith  y.  Havens  Belief 
Fund  Soc.,  90  N.  Y.  Supp.  168,  178,  44  Misc. 
Bep.  594. 

A  'trust"  is  a  confidence  reposed  In  some 
other  person  than  the  cestui  que  trust,  for 
which  the  cestui  que  trust  has  no  remedy  but 
by  a  subpcena  In  chancery.  A  devise  of  land 
to  the  vestry  of  a  church,  to  be  used  for  such 
church  purposes  as  the  rector  of  the  church 
should  direct,  was  not  a  devise  in  trust,  but 
gave  the  vestry  the  fee.  Doan  v.  Vestry  of 
Parish  of  Ascension  of  Carroll  County,  64 
Atl.  314.  316,  103  Md.  662,  7  L.  K.  A.  (N.  S.) 
1119,  115  Am.  St  Rep.  379  (quoting  and 
adopting  definition  in  1  Lewin,  Trusts  [1st 
Amer.  Ed.]  p.  14). 

If  the  giving  of  a  mortgage  to  one  person 
as  security  for  a  debt  due  another  creates  a 
trust,  it  Is  not  a  **tru8t  in  relation  to  real 
property,"  within  the  meaning  of  the  code 
provisions  relating  to  trusts.  Anglo-Call- 
fornlan  Bank  v.  Cerf,  81  Pac.  1077,  1079,  147 
Cal.  384. 

Where  a  testator  directed  his  executors 
on  the  happening  of  certain  events  to  pay 
over  his  estate  to  the  trustees  of  a  university, 
to  be  used  for  female  education  6t  high  grade 
under  the  management  of  such  trustees,  the 
word  "trust,*'  as  used  in  a  provision  in  the 
event  that  the  trustees  "accept  the  'trust' 
hereby  created,"  did  not  signify  a  technical 
legal  trust,  but  referred  to  the  confidence  im- 
plied by  the  testator  in  vesting  his  property 
which  he  intended  to  devote  to  a  great  public 
work  In  the  university  corporation,  to  be 
managed  by  its  trustees.  Morgan  v.  Durand, 
101  N.  Y.  Supp.  1002,  1009,  51  Misc.  Bep.  523. 

The  only  basis  for  the  so-called  "savings 
bank  trust,"  in  the  absence  of  proof  of  gift 
Inter  vivos,  has  been  the  doctrine  oJT  a  tenta- 
tive or  revocable  trust,  which,  In  the  absence 
of  proof  of  revocation  prior  to  the  death  of 
the  depositor,  took  effect  as  a  good  trust  up- 
on his  death.  Money  was  deposited  in  a 
-savings  bank  In  the  name  of  the  depositor, 
but  '^n  trust  for  J.  S."  "J.  S."  was  the  maid- 
en name  of  depositor's  sister,  who  was  known 
by  him  to  be  married  at  the  time  of  the  de- 
posit The  interest  was  drawn  by  the  de- 
positor, and  no  change  in  the  deposit  was 
made  by  him  on  the  death  of  the  sister. 
Held,  that  no  trust"  was  created  for  the 
sister  which  became  operative  on  the  sub- 
sequent death  of  the  depositor.  Garvey  v. 
Clifford,  99  N.  Y.  Supp.  555,  557,  114  App. 
Div.  193. 

A  bequest  to  "my  friend  B.,  in  the  con- 
fidence that  he  will  use  it  in  the  prosecution 
of  his  work  against  the  encroachments"  of  a 
religious  denomination   "upon  our  common 


school  system,'*  was  an  "absolute  gift,**  and 
not  a  "trust";  the  relations  of  the  legatee 
and  testatrix  having  been  those  of  confidence 
and  deep  interest  in  his  work,  and  the  ex* 
penses  of  the  work  having  been  in  part  met 
by  public  subscription,  and  he  having  never 
accounted  to  any  one  for  the  funds  received. 
Poor  V.  Bradbury,  81  N.  B.  882,  883,  196 
Mass.  207. 

Where  testatrix's  husband  was  given 
the  use  of  a  fund  for  life,  with  remainder  In 
any  unused  portion  of  the  fund  to  certain 
persons,  there  was  no  "trust"  created,  within 
Code  Civ.  Proc.  §  1C99,  providing  for  the  set- 
tlement of  accounts  of  the  trustee  by  the 
probate  court  Hardy  v.  Mayhew,  110  Pac. 
U3,  117,  158  Cal.  95,  139  Am.  St  Bep.  73. 

Testator,  on  the  happening  of  certain 
events,  directed  his  executor  to  pay  over  his 
estate  to  the  trustees  of  the  University  of 
Bochester,  with  an  express  desire  that  it 
should  be  used  for  purposes  of  female  educa- 
tion in  the  city  of  Bochester,  under  the 
management  of  the  trustees  there,  in  connec- 
tion with  the  university  or  otherwise,  as  the 
trustees  might  determine;  the  estate  to  be 
held  as  a  perpetual  fund,  and  the  income  to 
be  used  for  the  purpose  named:  Held,  that 
the  gift  was  to  the  trustees  in  th^r  corporate 
capacity,  or  the  university,  absolutely,  it  be- 
ing within  the  power  of  the  university  to  de- 
vote the  same  to  female  education,  and  no 
trust  was  thereby  created,  l^he  word  "trust" 
as  used  in  the  will,  was  not  used  in  Its  tech- 
nical sense,  but  in  the  sense  that  the  Univer- 
sity of  Bochester,  upon  receiving  this  proper- 
ty, had  a  responMblUty  to  carry  out,  subject 
to  the  desires  of  the  testator  as  set  forth  in 
his  win.  In  re  Durand,  107  N.  Y.  Supp.  393, 
894,  398,  56  Misc.  Bep.  235. 

The  word  "trust,"  in  Hurd's  Bev.  St 
1903,  c.  3,  §  70,  relating  to  the  classification 
of  claims  against  a  decedent's  estate,  provid- 
ing that,  where  decedent  has  received  money 
in  "trust"  for  any  purpose,  his  executor  or 
administrator  shall  pay  out  of  his  estate  the 
amount  thus  received,  and  not  accounted  for, 
as  a  claim  of  the  sixth  class,  applies  only  to 
technical  trusts,  and  does  not  include  the 
liability  of  a  broker  and  loan  agent  to  repay 
deposits  of  customers  in  his  hands  for  in- 
vestment Felsenthal  v.  Kline,  73  N.  E.  428, 
429,  214  111.  121  (citing  Wilson  v.  Klrby.  88 
111.  566;  Svanoe  v.  Jurgens,  33  N.  E.  955, 
144  111.  507 ;  Shipherd  v.  Furness,  84  N.  E 
1096,  153  111.  590). 

Glassifloation 

Trusts  are  classified  into  two  general 
divisions,  "  'direct  or  express  trusts'  (that  Is, 
those  springing  from  agreement  of  the  par- 
ties), and  'constructive  or  Implied  trusts' 
(that  is,  those  created  by  the  rules  and  prln- 
cli)les  of  equity).  Under  this  latter  class  fall 
all  of  those  trusts  known  distinctively  as 
implied'  or  'constructive,'  as  well  as  those 
called  'resultant';    in  short,  all  those  that 
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flo  not  st>rini:  from  the  agreeiDient:  of  the  par- 
ties. ♦  ♦  ♦  A  constructive  trust  Is  one 
not  created  by  any  words  either  expressly  or 
impliedly  evincing  a  direct  intention  to  create 
a  trust,  but  only  by  the  construction  and 
operation,  of  equity  in  order  to  satisfy  the 
demands  of  Justice."  Newman  v.  Newman, 
55  S.  E.  377.  379,  60  W.  Va.  871,  7  L.  R.  A.  (N. 
S.)  370. 

Essentlaltf 

The  essential  elements  of  a  valid  "trust" 
of  personal  property  are  a  designated  bene- 
ficiary, a  designated  trustee,  wlio  is  not  a 
beneficiary,  a  fund  or  other  proi)erty  suffi- 
ciently designated  to  enable  title  thereto  to 
pass  to  the  trustee,  and  the  actual  delivery 
of  the  fund  or  other  property  or  of  a  legal 
assignment  thereof  to  the  trustee  with  the 
intention  of  passing  legal  title  to  him  as 
trustee.  Mersereau  v.  Bennet,  108  N.  Y. 
Supp.  868,  873,  124  App.  Dlv.  413  (citing  Yon 
Hesse  v.  MacKaye,  32  N.  E.  615,  136  N.  Y. 
114 ;  Brown  v.  Spohr,  73  N.  B.  14,  180  N.  Y. 
201) ;  Brown  v.  Spohr,  73  N.  E.  14,  16,  180 
N.  Y.  201 ;  People  ei^  rel.  Van  Norden  Trust 
CJo.  V.  Wells,  103  N.  Y.  Supp.  874,  876,  118 
•  App.  Div.  881;  People  ex  rel.  Van  Norden 
Trust  Co.  V.  Wells,  103  N.  Y.  Supp.  874,  875, 
118  App.  Div.  881  (citing  Brown  v.  Spohr,  73 
N.  B.  14,  180  N.  Y.  201). 

Among  the  four  essential  elements  of  a 
valid  *'trust"  is '  a  designated  trustee,  who 
must  not  be  the  beneficiary,  and  such  trustee 
has  the  right,  within  the  limitations  of  the 
law,  to  make  an  acceptance  of  his  trusteeship 
conditional,  and  such  condition,  when  ex- 
pressed in  the  instrument,  forms  an  essential 
and  necessary  part  thereof,  and  the  validity 
of  the  trust  Ls  dependent  thereon.  Where  a 
trustee  accepted  a  trust  with  the  express 
reservation  and  condition  that  he  might  re- 
sign, surrender  the  trust,  and  convey  the 
property  to  the  settlor  at  his  desire,  his  sub- 
sequent election  to  exercise  such  power  and 
his  reconveyance  of  the  property  to  the  set- 
tlor terminated  the  trust,  and  the  rights  of 
the  cestuls  que  trust  thereunder.  Schreyer 
v.  Schreyer,  91  N.  Y.  Supp.  1065,  1068,  101 
App.  Div.  456. 

Every  **trust"  has  three  separate  ele- 
ments, the  trust  property,  trust  objects,  and 
trust  term ;  the  first  relating  to  the  property 
subjected  to  the  trust,  the  second  to  those  for 
whose  benefit  it  may  be  created,  and  the  third 
to  the  time  during  which  it  may  continue. 
Kahn  v.  Tierney,  120  N.  Y.  Supp.  663,  665, 
135  App.  Div.  b97. 

To  constitute  a  "trust"  there  must  be  a 
trustee  and  an  estate  devised  to  him  and  a 
beneficiary.  Simon  v.  Burgess,  127  N.  Y. 
Sui)p.  147,  148,  71  Misc.  Rep.  300. 

To  constitute  a  "trust,"  there  must  be 
suflident  words  to  raise  it,  a  definite  subject. 
and  a  certain  and  ascertained  object.  Floyd 
V.  Smith,  51  South.  537,  538,  59  Fisu  485,  37 


L.  B.  A.  (N.  S.)  661,  138  Am.  St  Rep.  133,  21 
Ann.  C&B.  318. 

A  "trust"  implies  two  estates  or  Interests 
— one  equitable  and  one  legal;  one  person, 
aa  trustee,  holding  the  legal  title,  wliile  an- 
other, as  cestui  que  trust,  has  the  beneficial 
or  equitable  interest  Sims  v.  Morrison,  100 
N.  W.  88,  90,  92  Minn.  341  (citing  Uospes  v. 
Northwestern  Mfg.  &  Car  Co.,  50  N.  W.  1117, 
48  Minn.  192,  15  L.  R.  A.  470,  31  Am.  St  Rep. 
637) ;  Watldns  v.  Blgelow,  100  N.  W.  1104, 
1109,  93  Minn.  210. 

A  "trust"  is  defined  as  an  obligation  aris- 
ing out  of  the  confidence  reposed  in  one  who 
has  the  legal  title  to  property  conveyed  to 
him  that  he  will  faithfully  apply  and  deal 
with  such  property  according  to  the  confi- 
dence reposed.  Therein  is  implied  two  es- 
tates or  Interests,  one  equitable  and  one  le- 
gal ;  one  person  as  trustee  holding  legal  title, 
while  another  is  cestui  que  trust  Under 
Ck>de,  §  2918,  providing  that  a  declaration  of 
trust  or  powers  as  to  real  estate  must  be  ex- 
ecuted in  the  same  manner  as  deeds,  where 
plaintiff  conveyed  his  interest  in  certain 
lands  to  the  defendant  and  another,  and  in 
addition  to  the  consideration  expressed  in  the 
deed  it  was  honestly  agreed  between  Uie  par- 
ties that,  if  the  land  was  subsequently  sold 
above  a  certain  sum,  then  plaintiff  should  be 
entitled  to  one-third  of  the  excess,  or  if  an 
offer  above  that  sum  was  made  and  the  ven- 
dees lieep  the  land,  then  the  vendees  would 
pay  to  plaintiff  his  share  of  the  trust,  the 
parol  agreement  went  only  to  the  question  of 
consideration  and  did  not  amount  to  a  dec- 
laration of  trust,  nor  was  the  effect  thereof 
to  create  or  transfer  an  Interest  In  lands 
within  the  meaning  of  the  statute  of  frauds 
(Code,  i  4C25),  and  hence  the  agreement  was 
binding  on  the  parties.  Allen  v.  Bees,  110 
N.  W.  583,  584,  130  Iowa,  423,  8  L.  R.  A.  (N. 
S.)  1137  (citing  Hospes  v.  Northwestern  Mfg. 
&  Car  Co.,  50  N.  W.  1117,  48  Minn.  174,  15 
L.  R.  A.  470,  31  Am.  St  Rep.  637). 

And  it  follows  that  a  gift  which  vesta  both 
the  legal  title  and  the  beneficial  ownenshlp  of 
the  subject  of  the  gift  in  the  donee  is  not  one 
in  trust,  even  if  it  be  a  conditional  one 
Watliins  v.  Blgelow,  100  N,  W.  U04,  U09,  83. 
Minn.  210. 

.Partloular  words  vniieoeMaiy 

No  particular  terms  are  necessary  to  cre- 
ate a  "trust,"  but  the  Intention  of  the  creator 
of  the  trust  controls ;  and  where  he  gives  to 
the  person  to  whom  he  delivers  possession 
of  property  power  to  sell  It,  receive  and  In- 
vest the  proceeds,  and  power  to  exercise  the 
usual  acts  of  ownership,  with  specific  direc- 
tions as  to  how  the  property  and  its  income 
is  to  be  diiSposed  of,  a  trust  is  created,  thoujEb 
such  person  is  designated  In  the  instrument 
as  attorney,  instead  of  trustee.  Mersereau  v. 
Bennet.  108  N.  Y.  Supp.  868,  872,  124  App. 
Div.  413. 
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Technical  words  are  not  necessary  to 
qreate  a  *'trust,"  and  the  courts  will  consider 
the  situation  and  relations  of  the  parties,  the 
character  of  the  property,  and  the  purpose 
of  the  settlor  in  determining  whether  there 
was  a  trust ;  it  being  sufficient  that  the  lan- 
guage used  shows  an  intention  by  the  settlor 
to  create  a  trust  and  clearly  shows  the  trust 
property,  its  dfsposition,  and  the  beneficiary. 
Ruhe  r.  Ruhe,  77  Atl.  797,  800,  113  Md.  595. 

In  order  to  constitute  a  direct  "trust," 
no  particular  words  are  necessary,  so  long  as 
the  intent  is  clear,  but  there  must  be  a  con- 
veyance or  transfer  to  a  person  capable  of 
holding  it,  an  object  or  fund  transferred,  and 
a  cestui  que  trust  or  purpose  to  which  it  Is 
to  be  applied.  City  of  Austin  v.  Cahill,  88 
S.  W.  542,  548,  99  Tex.  172. 

"If  there  is  an  intention  to  create  a 
'trust,'  the  trustee  may  be  called  In  the  in- 
strument creating  it  'agent,*  or  by  any  other 
siipilar  designation."  Johnson  t.  Cook,  50  S. 
£.  367, 368,  122  Ga.  524. 

It  is  not  necessary  to  use  any  particular 
formula  of  words  in  order  to  create  a  "trust** 
of  personal  property,  and  it  is  not  even  neces* 
saiy  that  such  a  trust  should  be  evidenced 
by  any  writing.  Trust  relations  will  be  im- 
plied when  it  appears  that  such  was  the  in- 
tention of  the  parties,  and  when  the  nature 
of  the  transaction  is  such  as  to  Justify  or  re- 
quire it.  Thus,  where  property  was  assigned 
to  a  corporation,  to  secure  it  and  indemnify 
others  who  became  the  assignor's  sureties  on 
the  faith  of  the  pledge,  it  could  sne  as  trustee 
of  an  express  trust  to  reclaim  the  property 
pledged  from  the  assignor,  who  had  appropri- 
ated it  to  his  own  use,  if  any  of  the  obliga- 
tions of  the  assignor  for  which  it  was  pledged 
remain  undischarged.  Hoffman  House  v. 
Foote,  65  N.  E.  169,  171. 172  N.  X.  348. 

Oflloe  as  trust 

See  Office. 

Statute  of  limitatioas 

"Trusts'*  not  reached  or  ailected  by  the 
statute  of  limitations  are  technical  and  con- 
tinuing trusts,  of  which  courts  of  law  have 
no  cognizance.  Thus,  where  defendant,  as 
plaintifTs  attorney,  received  $5,000  in  settle- 
ment of  a  claim,  agreeing  to  pay  plaintiff 
$3,000,  retain  $750  for  compensation,  and  pay 
$1,250  to  other  attorneys  who  assisted,  but 
defendant  paid  plaintiff  only  $2,500,  and  paid 
nothing  to  the  other  attorneys,  the  plaintiff's 
claims  against  defendant  both  for  the  $500 
and  $1,250,  which  defendant  had  promised  to 
pay  over  to  the  other  parties,  were  not 
"trusts,"  but  were  money  claims,  subject  to 
statute  of  limitations.  Sheaf  v.  Dodge,  68 
N.  E.  292,  293,  161  Ind.  270  (quoting  and 
adopting  definition  in  Raymond  v.  Slmonson 
[Ind.]  4  Blackf.  81). 

Notwithstanding  Rev.  St.  1898,  |  2081, 
providing  that  an  express  trust  may  be  creat- 
ed, when  "fully  expressed  and  clearly  de-  i 


fined"  on  the  fbce  of  the  instrmnent  creat- 
ing it,  officers  and  directors  of  a  corporation» 
whose  fiduciary  capacity  is  "fully  expressed 
and  clearly  defined"  in  the  articles  of  incor- 
poration, are  not  "trustees"  of  a  technical 
and  continuing  trust,  cognizable  only  in  equi- 
ty, so  as  to  be  precluded  from  pleading  limi- 
tations when  sued  by  a  receiver  for  acts  of 
misfeasance  and  malfeasance  for  which  they 
were  amenable  to  an  action  at  law  at  any  time, 
either  by  the  corporation  or  its  stockholders, 
or,  on  insolvency,  its  creditors;  the  statute 
(section  4206)  making  no  exception  as  against 
trustees  of  any  kind.  Boyd  v.  Mutual  Fire 
Ass'n  of  Eau  Claire,  94  N.  W.  171,  174,  116 
Wis.  155,  61 1/.  R.  A.  918,  96  Am.  St  Bep.  948. 

The  relation  between  a  principal  and  an 
agent  who  has  ceased  doing  new  business  for 
his  principal,  and  whose  duty  it  is  merely  to 
collect  and  remit  the  money  due  his  principal 
on  outstanding  mortgages,  is  not  such  a 
"trust  relation"  as  susi>euds  the  running  of 
limitations.    Jewell  v.  Jewell's  Estate,  102  N. 

W.  1059,  1062,  139  Mich.  578. 

* 

Use  dlstlacalsked 

A  "use,"  a  "trust,"  and  a  "confidence" 
are  one  and  the  same  thing,  and  if  an  estate 
is  conveyed  to  one  person  for  the  use  of  an- 
other, or  upon  a  trust  for  another,  and  noth- 
ing more  is  said,  the  statute  of  uses  Immedi- 
ately transfers  the  legal  estate  to  the  use, 
and  no  trust  is  created,  although  express 
words  of  trust  are  used.  Jones  v.  Jones,  123 
S.  W.  29,  34,  223  Mo.  424,  25  L.  R.  A.  (N.  S.) 
424  (quoting  and  adopting  definition  in  Perry, 
Trusts  [5th  Ed.]  §  298). 

TRUST  (GoiaMiiation) 

See,  also.  Monopoly. 

A  "trust"  is  "any  compact  between  two 
or  more  persons  or  corporations,  affecting 
any  article  or  commodity  of  which  the  public 
must  have  a  constant  supply ;  the  intent  and 
direct  tendency  of  such  an  arrangement  being 
the  creation  of  a  scarcity  or  the  enhancemeut 
of  the  price."  In  re  Charge  to  Grand  Jury, 
151  Fed.  834,  835. 

A  "trust"  is  a  contract,  combination,  con- 
federation, or  understanding,  express  or  im- 
plied, between  two  or  more  persons,  to  con- 
trol the  price  of  a  commodity  or  services  for 
the  benefit  of  the  parties  thereto,  and  to  the 
injury  of  the  public,  and  which  tends  to  cre- 
ate a  monopoly.  Pocahontas  Coke  Co.  v. 
Powhatan  Coal  &  Coke  Co.,  56  S.  E.  264,  209, 
60  W.  Va.  508,  10  U  R,  A.  (N.  S.)  208,  116 
Am.  St  Rep.  901, 9  Ann.  Cas.  667 ;  Walter  A. 
Wood  Mowing  &  Reaping  Co.  v.  Greenwood 
Hardware  Co.,  55  S.  B.  973,  974,  75  S.  C.  378, 
9  L.  R.  A.  (N.  S.)  501,  9  Ann.  Cas.  902.  See 
also,  Kliugel's  Pharmacy  v.  Sharp  &  Dohme, 
64  Att.  1029,  1030,  104  Md.  218.  7  L.  li.  A. 
(N.  S.)  976,  118  Am.  St  Rep.  399,  9  Ann. 
Cas.  1184. 

The  combination  by  stockholders  in  two 
competing  interstate  railway  companies  to 
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form  a  stockholding  corporation  which 
should  acquire,  in  exchange  for  its  own  cap- 
ital stocl^  controlling  Interest  In  the  capital 
stock  of  each  of  such  railway  companies,  is  a 
**trust,"  within  the  meaning  of  the  anti-trust 
act  of  July  2,  1890,  c.  647,  26  Stat  209,  which 
declares  illegal  every  combination  in  the 
form  of  a  trust  or  otherwise  In  restraint  of 
interstate  or  foreign  commerce.  Northern 
Securities  Co.  v.  United  States,  24  Sup.  Ct. 
436,  452,  193  U.  S.  197,  48  L.  Ed.  679.  See, 
also.  State  of  Minnesota  y.  Northern  Securi- 
ties Co.,  123  Fed.  692,  698. 

The  term  "trust"  includes  any  form  of 
combination  between  corporatlouB,  or  corpo- 
rations and  natural  persons,  for  the  purpose 
of  regulating  production  and  repressing  com- 
petition by  means  of  the  power  thus  central- 
ized. It  was  first  used  in  a  narrower  sense, 
we  believe,  of  an  organization  formed  by  a 
combination  of  several  corporations  under 
one  direction,  by  the  device  of  a  transfer  by 
the  stockholders  in  each  corporation  of  a 
majority  of  the  .stock  to  a  central  committee, 
who  issued  to  the  stockholders  in  return  cer- 
tificates showing,  in  effect,  that  though  they 
had  parted  with  their  stock  they  were  still 
entitled  to  share  in  the  profits;  the  purpose 
being  to  control  competition  in  production 
and  transportation,  and  thus  the  price  to  the 
consumer.  MacGlnniss  v.  Boston  &  M.  Con- 
sol.  Copper  &  Silver  Min.  Co.,  75  Pac.  89,  95, 
29  Mont  428. 

An  association  of  persons  and  corpora- 
tions engaged  in  the  business  of  buying  and 
selling  live  stock,  and  practically  controlling 
that  business  at  the  place  of  operation, 
which  has  a  by-law  forbidding  its  members 
to  buy  or  sell  live  stock  for  others  without 
charging  a  commission  therefor  of  at  least 
60  cents  on  a  head,  is  a  combination  to  car- 
ry out  restrictions  in  full  and  free  pursuit  of 
a  lawful  business,  and  In  virtue  of  that  fact 
is  a  "trust,"  within  the  terms  of  chapter  265, 
p.  481,  of  the  Laws  of  1807.  State  v.  Wil- 
son, 84  Pac.  737,  738,  80  Pac.  639,  73  Kai:. 
334,  117  Am.  St  Rep.  479. 

The  term  "trust,"  as  used  in  Gen.  St 
1901,  i§  78Gi,  78G8,  defining  and  prohibiting 
trusts,  is  intended  to  apply  to  combinations 
and  organizations  of  all  kinds  created  for 
the  purpose  of  controlling  trade,  transporta- 
tion, production,  price,  or  traffic  in  commer- 
cial commodities.  State  v.  International 
Harvester  Co.  of  America,  99  Pac.  603,  605, 
79  Kan.  871. 

Laws  1900.  p.  125,  a  88,  defining  a 
'trust"  or  "combine"  as  a  combination  or 
agreement  between  two  or  more  persons,  etc., 
(a)  in  restraint  of  trade;  (b)  to  limit,  in- 
crease, or  reduce  the  price  of  a  commodity; 
(c)  to  hinder  competition,  etc. — ^is  severable, 
and  if  any  provision  thereof  is  invalid  it 
may  be  eliminated  without  affecting  the 
validity  of  other  provisiona.    State  ▼•  Jack- 


son Cotton  Oil  Co.,  48  South.  300,  301,  95 
Miss.  6. 

To  constitute  a  trust,  within  the  anU- 
trust  law  (Rev.  St  1899,  c.  143  [Ann.  St 
1906,  §i  8965-8992]),  there  must  be  a  com- 
bination of  capital,  skill,  or  acts;  "com- 
bination," as  so  used,  meaning  "union"  or 
"association."  State  ex  l»f.  Hadley  v. 
Standard  Oil  Co.,  116  S.  W.  902,  1044,  218 
Mo.  1. 

Rev.  St  1895,  art  4540,  requires  every 
railroad  to  furnish  reasonable  and  equal 
facilities  upon  reasonable  and  equal  rates,  to 
all  corporations  engaged  In  the  express  busi- 
ness, and  Acts  1903,  p.  119,  c.  94,  defines  a 
"trust"  as  a  combination  of  capital,  skill, 
or  acts  of  two  or  more  persons  to  create  or 
carry  out  restrictions  in  the  free  pursuit  of 
any  business  authorized  by  the  Inw  of  the 
state,  or  to  prevent  or  lessen  competition  in 
the  transportation  of  merchandise,  and 
makes  a  "trust"  unlawful.  Held,  that  a  con- 
tract between  a  railroad  company  and  an  ex- 
press company,  whereby  the  latter  was  given 
exclusive  privileges,  and  the  former  bound 
itself  not  to  contract  with  others  to  do  an  ex- 
press business  on  the  road,  and  agreed  that, 
in  case  privileges  should  be  accorded  others 
by  legislation  or  Judicial  proceeding,  the  ex- 
press company  in  question  should  have  credit 
for  the  sums  paid  by  other  companies,  was 
violative  of  the  anti-trust  statute.  State  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  91  S.  W. 
214,  219,  99  Tex.  616,  5  L.  B.  A.  (N.  S.)  783, 
13  Ann.  Cas.  1072. 

The  antitrust  act  (Act  1903,  p.  119,  c 
94),  defining  a  "trust"  as  a  combination  to 
create  restrictions  in  trade  or  restrictions  in 
the  free  pursuit  of  any  business  permitted 
by  the  law  of  the  state,  prohibits  a  restric- 
tion of  competition  in  business  which  under 
the  laws  of  the  state  a  person  may  engage 
in,  but  does  not  prevent  an  owner  of  a 
plantation  from  giving  another  the  exclusive 
privilege  of  selling  merchandise  thereon. 
Redland  Fruit  Co.  v.  Sargent,  113  S.  W.  330, 
331,  51  Tex.  Civ.  App.  619. 

Under  anti-trust  law  of  1903  (Laws  1903, 
c.  94),  defining  a  "trust"  as  a  combination  of 
capital  by  two  or  more  persons  to  create  re- 
strictions in  trade  or  the  free  pursuit  of  any 
business,  and  defining  a  "conspiracy"  In  re- 
straint of  trade  as  an  agreement  between 
two  or  more  persons  to  refuse  to  buy  from  or 
sell  to  any  other  person  any  article  of  mer- 
chandise, a  petition,  which  alleges  that  a 
manufacturer  of  farm  implements  and  ve- 
hicles entered  into  a  contract  with  a  dealer 
therein  whereby  the  manufacturer  agreed  to 
give  the  dealer  the  exclusive  sale  of  its  prod- 
uct, and  whereby  the  dealer  agreed  not  to 
buy  or  sell  any  other  makes  of  like  goods, 
and  that  the  manufacturer  and  dealer  car- 
ried the  contract  into  execution  to  the  injury 
of  the  people,  charges  a  violation.  State  v. 
Racine  SatUey  Co.  (Tex.)  134  S.  W.  400,  408. 
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An  agreement  by  the  seller  of  a  cotton 
gin  and  gristmill  not  to  re>engage  in  that 
business  so  long  as  the  purchasers  operated 
it  was  not  in  violation  of  Laws  1903,  c.  94, 
defining  a  ''trust"  as  a  combination  of  capi- 
tal, skill,  or  acts  of  two  or  more  persons, 
and  prohibiting  cpmbinations  to  abstain  from 
engaging  in  or  continuing  in  business.  Mala- 
koff  Gin  Co.  v.  Riddlesperger  (Tex.)  133  S.  W. 
519,  522. 

An  agreement  whereby  plaintiff  was  to 
give  defendant  the  sole  and  exclusive  right 
to  sell  certain  automobiles  and  supplies  in  a 
fixed  territory  for  a  given  length  of  time  Is 
not  in  violation  of  Rev.  Civ.  St.  1911,  art 
7796,  defining  a  "trust"  as  a  combination  of 
capital,  skill,  or  acts  by  two  or  more  persons 
for  specified  purposes;  there  being  no  com- 
bination in  this  case.  Nickels  v.  Prewitt 
Auto  Co.  (Tex.)  149  S.  W.  1094, 1005. 

Under  C3ode  1892,  {  4437,  defining  a 
''trust"  as  a  combination  or  agreement  be- 
tween two  or  more  persons,  corporations,  or 
firms,  inter  alia,  to  place  the  control  of  busi- 
ness or  the  products  or  earnings  thereof  in 
the  hands  of  trustees,  or  to  delegate  the 
control  or  management  of  the  business  of  the 
combining  or  contracting  parties  to  any 
other  i)ersons  than  themselves  and  their 
proper  agents  and  employes,  and  after  hav- 
ing enumerated  the  various  kinds  of  con- 
tracts which  it  denominates  "trusts,"  de- 
claring them  inimical  to  the  public  welfare, 
the  test  of  a  trust  and  the  essentials  to  its 
existence  is  that  the  contract  or  combination 
be,  on  account  of  its  actual  result,  obnoxious 
to  public  policy,  or  be  in  itself  and  in  its 
necessary  effect  Inimical  to  the  public  wel- 
fare. Yazoo  &  M.  V.  R.  Co.  v.  Searles,  37 
South.  939,  942,  85  Miss.  520,  68  L.  R.  A. 
715. 

Act  April  19, 1898  (93  Ohio  Laws,  p.  143), 
defining  trusts  and  prohibiting  them  under 
penalties,  declares  in  section  1  that  a  "trust" 
is  a  combination  of  capital,  skill,  or  acts  by 
two  or  more  persons,  firms,  partnerships, 
corporations,  or  asjsociations  of  persons,  or 
of  any  two  or  more  of  them,  for  "either,  any, 
or  all"  of  the  following  purposes,  which  are 
thereafter  recited,  authorizing  the  punish- 
ment by  fine  and  imprisonment  of  a  person 
who  is  an  active  member  of,  and  assists  in 
carrying  out  the  purposes  of,  an  association 
formed  to  prevent  competition  in  the  sale  of 
an  article  of  merchandise.  State  v.  Gage, 
73  N.  B.  1078,  1079,  72  Ohio  St.  210. 

St  1907,  c  530,  was  entitled  an  act  to 
define  a  trust  and  to  provide  criminal  pen- 
alties and  punishment  of  corporations,  per- 
sons, firms,  and  associations,  or  persons  con- 
nected with  them,  and  to  promote  full  com- 
petition in  commerce  and  all  classes  of  busi- 
ness in  the  state.  Section  1  defines  a  "trust" 
(1)  as  a  combination  of  capital,  skill,  or  acts 
of  two  or  more  persons,  etc.,  to  create  or 
carry  on  restrictions  in  trade  or  commerce, 


,  and  (8)  to  prevent  competition.  An  informa- 
tion charged  accused  as  the  managing  agent 
of  a  meat  company,  pursuant  to  a  combina- 
tion and  conspiracy  into  which  they  had  pre- 
viously entered  with  a  butchers'  association 
and  the  individual  members  thereof  to  carry 
out** certain  agreements,  the  effect  of  which 
would  be  to  destroy  free  competition  in  the 
retail  meat  business  in  Sacramento,  and  in 
furtherance  of  this  design  compelled  R.,  who 
was  engaged  in  such  business  there,  to  pay 
accused  and  the  meat  company  higher  prices 
for  meats  than  the  accused  and  the  company 
required  the  members  of  the  association, 
each  of  whom  were  likewise  engaged  in  such 
business,  to  pay  for  the  same  character  of 
meats.  Held  to  state  all  the  elements  of  an 
offense  within  the  first  and  third  subdivi- 
sions of  the  law,  and  not  defective  for  not 
alleging  that  the  meat  company,  accused,  or 
the  association  were  able  to  control  the  meat 
market;  the  gravamen  of  the  offense  being 
the  combination  to  prevent  competition. 
People  V.  Sacramento  Butchers'  Protective 
Ass'n,  107  Pac.  712,  715,  12  OaL  App.  471. 

Under  Cobbey's  St  1907,  |  12,000  (Gond- 
ring  Act),  declaring  it  to  be  a  "trust"  for  two 
or  more  persons  to  create  or  carry  out  re- 
strictions in  trade,  or  to  make  or  enter  into, 
or  carry  out  any  contract  with  Intent  to  pre- 
clude, or  the  tendency  of  which  is  to  prevent 
free  and  unrestricted  competition  among 
themselves  or  others  in  the  production,  sale, 
trafiic,  or  transportation  of  any  article  of 
merchandise,  product,  or  commodity,  or  by 
which  they  shall  agree  to  pool,  combine,  or 
unite  any  interest  they  have  in  connection 
with  the  sale,  production,  or  transportation, 
that  its  price  might  in  any  way  be  affected 
thereby,  and  the  anti-trust  act  (Laws  1905, 
p.  636,  c  162),  declaring  every  contract  or 
combination  in  the  form  of  a  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or 
commerce,  illegal,  where,  on  complaint  by 
a  member  of  a  lumber  dealers'  association  to 
the  secretary  of  the  association  of  a  sale  by 
a  wholesale  lumber  dealer  to  one  not  a  re- 
tail dealer,  the  secretary  would  demand  of 
the  wholesaler  an  explanation  of  why  he 
had  sold  to  one  not  a  retail  dealer,  thereby 
in  effect  prohibiting  a  wholesaler  to  sell  to 
others  than  a  retailer  under  the  implied 
threat  of  the  destruction  of  his  business  with 
members  of  the  association  if  he  did  so,  the 
aots  of  the  secretary  were  such  as  to  stifle 
competition  and  to  operate  in  restraint  of 
trade,  and  were  unlawful,  and  the  officers 
and  directors  of  the  association  whose  duty 
it  was  to  know  what  the  secretary  was  do- 
ing, and  how  he  was  managing  the  affairs 
of  the  association,  and  who  had  frequent 
meetings  at  his  office,  which  was  the  oflBce  of 
the  association,  were  chargeable  with  knowl- 
edge of  his  acts,  though  they  did  not  actively 
participate  therein  and  the  secretary,  the  as- 
sociation and  its  officers  will  be  restrained 
from  a  continuance  of  such  unlawful  prac« 
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tlce.    State  y.  Adams  Lumber  Co.,  116  N. 
W.  302,  312,  81  Neb.  302. 

By  the  act  of  1807  combinations  to  pre- 
vent competition  in  Insurance  or  to  settle 
the  price  thereof  are  declared  to  be  a  trust 
The  words  ''trade  and  business"  in  thls^ct 
are  intended  as  a  generic  term  embracing  all 
the  transactions  and  practices  mentioned  in 
the  act;  and  the  term  "trust"  is  properly 
made  to  include  combinations  or  contracts  in 
restraint  of  competition  in  insurance.  State 
V.  American  Surety  Co..  135  N.  W.  365,  366, 
91  Neb.  22,  Ann.  Cas.  1913B,  973. 

TRUST  CERTIFICATE 

As  property,,  see  Property, 

TRUST  COBfPAmr 

In  New  Jersey  legislative  usage  recog- 
nizes safe  deposit  and  trust  companies  as 
"trust  companies."  The  title  of  an  act,  en- 
titled "An  act  concerning  trust  eohipauies," 
expresses  its  object  to  be  legislation  regulat- 
ing, not  only  trust  companies  incorporated 
under  that  designation,  but  also  companies 
organized  under  the  "act  for  the  incorpora- 
tion of  safe  deposit  and  trust  companies." 
State  v.  Twining,  64  Atl.  1073,  1075,  73  N.  J. 
Law,  683. 

The  term  ''trust  company,"  as  used  in 
Ck)de  Pub.  Qen.  Laws  1904,  art.  81,  §  104,  Im- 
posing an  annual  tax  on  the  gross  receipts  of 
every  "trust  company,"  may  be  regarded  as 
nomen  generalissimum  for  financial  and  pro- 
moting companies.  For  the  purposes  of  the 
tax  law  it  may  be  given  its  accepted  and  or- 
dinary meaning,  by  holding  to  be  appropri- 
ate to  such  corporation  all  kinds  of  business 
which  fairly  fall  within  the  powers  usually 
found  in  the  charters  of  such  companies  or 
currently  conducted  by  them.  State  v.  Cen- 
tral Trust  Co.,  67  Atl.  267,  270,  106  Md.  268. 

TRUST  DEED 

As  perpetuity,  see  Perpetuity. 

Note  secured  by  as  estate,  see  Estate. 

The  use  of  the  phrase  "deed  of  trust"  in 
Const  art.  13,  {  4,  providing  that  a  deed  of 
trust  by  which  a  debt  is  secured  shall,  for 
the  purpose  of  taxation,  be  treated  as  an 
interest  in  property,  had  reference  to  those 
deeds  of  trust  in  common  use  which  answer 
the  purpose,  and  have  many  of  the  attributes, 
of  a  strict  mortgage  on-  realty.  Bank  of 
Woodland  v.  Pierce,  77  Pac.  1012,  1013,  144 
Cal.  434. 

The  phrase  "deeds  of  trust/'  within  the 
statute  requiring  the  filing  with  the  com- 
plaint of  an  affidavit  setting  forth  a  state- 
ment of  subsisting  mortgages,  deeds  of  trust, 
and  other  Ileus,  refers  to  deeds  of  trust  giv- 
en as  security.  Charles  A.  Warren  Co.  v. 
^5an  Fancisco  Savings  Union,  96  Pac.  807, 
809,  153  Cal.  771. 

A  "deed  of  trust"  is  not  a  lien,  within 
CHy.  Code,  §  2872,  nor  an  incumbrance,  with- 1 


in  Civ.  Code,  1 1114,  so  that  a  claim  secured 
thereby  should  be  presented  and  allowed  as 
other  claims  against  the  estate  of  a  decedent, 
\mder  the  provi.sions  of  Code  Civ.  Proc.  f 
1475,  declaring  that,  if  there  be  subsisting 
liens  or  incumbrances  on  the  homestead  of  a 
decedent,  the  claims  secured  thereby  must 
be  presented  and  allowed  as  other  claims 
against  the  estate.  Weber  v.  McCleverty,  86 
Pac.  706,  708,  149  Cal.  316. 

Under  Civ.  Code,  t}  865,  866,  providing 
that  the  grantee  of  realty  subject  to  a  trust 
acquires  a  legal  estate  except  as  against  the 
trustee,  a  "trust  deed**  is  substantially  a 
mortgage  with  power  of  sale,  and  the  trustor 
is  the  holder  of  the  legal  title,  entitled  to  ex- 
ercise the  ordinary  incidents  of  ownership 
subject  to  the  execution  of  the  trust  Holly- 
wood Lumber  Co.  v.  Love,  100  Pac.  698,  699, 
155  Cal.  270. 

"A  'deed  of  trust'  is  but  a  power,  cow- 
pled,  perhaps,  With  an  interest"  The  power 
is  irrevocable,  and  does  not  cease  on  the 
death  of  the  mortgagor.  Frank  v.  Colonial 
&  U.  S.  Mortgage  Co.,  Ltd.,  38  Sonth.  340, 
341,  86  Miss:  103,  70  L.  R.  A.  135,  4  Ann.  Cas. 
541  (citing  Walker  v.  Brungard  (Miss.)  IS 
Smedes  &  M.  723;  Hyde  v.  Warren,  46  MIm. 
29). 

A  mortgage  or  "deed  of  trust**  in  the 
nature  of  a  mortgage  is  intended  as  security 
for  the  payment  of  money,  or  for  the  per- 
formance of  some  collateral  act,  and  becomes 
void  upon  such  payment  or  performance.  A 
"mortgage"  does  not  invest  the  mortgagee 
with  an  absolute  and  indefeasible  title.  The 
equitable  title,  called  the  "equity  of  redemp- 
tion," remains  in  the  mortgagor.  The  mort- 
gage is  a  security  for  the  debt,  and  creates 
a  lien  upon  the  property  in  favor  of  the  cred- 
itor. There  is  no  dliference  in  legal  effect 
between  a  mortgage  with  a  power  of  sale  and 
a  deed  of  trust  executed  to  secure  a  debt. 
where  the  power  of  sale  is  placed  in  a  third 
person.  Both  are  securities  for  a  debt  Both 
create  specific  liens  on  the  property ;  and  in 
both  the  equitable  title  or  right  of  redemp- 
tion remains  in  the  debtor,  and  Is  an  estate 
or  interest  in  the  property  that  the  debtor 
may  sell,  or  that  may  be  seized  and  sold  on* 
der  Judicial  process  by  his  other  creditors, 
subject  to  the  lien  created  by  the  mortgage 
or  deed  of  trust.  The  owner  of  a  sawmill 
property,  including  the  mill,  machinery,  and 
logs  and  lumber,  the  personalty  being  subject 
to  a  chattel  mortgage,  entered  into  a  con- 
tract with  the  chattel  mortgagee  by  which 
he  purported  to  convey  and  transfer  to  said 
mortgagee  all  of  the  property,  both  personal 
and  real,  with  authority  to  take  possession 
and  to  operate  the  mill,  and  to  sell  any  and 
all  of  the  property;  the  owner  agreeing  to 
execute  conveyances  of  the  same  as  required 
by  him.  In  consideration  of  such  contract 
the  grantee  agreed  to  pay  certain  indd)ted- 
ness  of  the  owner,  including  his  own,  and  to 
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apply  to  that  purposd  all  Bnms  recelred  from 
the  operation  of  the  mill  or  sakd  oi  the  prop- 
erty, after  dedocthiig  expenses,  the  surplus, 
if  any,  to  be  paid  over  to  the  grantor.  Held, 
that  such  contract  was  not  a  mortgage,  but  a 
trust  agreement  or  deed,  which  vested  the  ab- 
solute title  to  the  property  in  the  gninteie, 
and  that  it  avoided  a  poUcy  of  lusurauce, 
previously  issued  to  the  grantor  on  the  prop- 
erty, containing  a  provision  that  it  should  be 
void  if  his  interest  in  the  property  should  be 
or  become  other  than  unconditional  and  sole 
ownership.  Breoht  v.  Law  Union  &  Oown 
Ins.  Co.,  153  Fed.  452,  455  (quotinj?  and  adopt- 
ing definitions  in  Ladd  v.  Johnson.  40  Pac. 
756,  32  Or.  195,  200 ;  Bartlett  v.  Teah,  1  Fei 
768 ;  Burrill,  Asslgum.  §  2,  and  citing  Apro- 
Jos  V.  Brady,  49  Fed.  401.  1  O.  C.  A.  2)9; 
Richmond  v.  Mississippi  Mills,  11  S.  W.  9S0, 
52  Ark.  30,  4  h.  R.  A.  413 ;  Robson  v.  Tomlin- 
son,  15  S.  W.  456,  54  Ark.  229 ;  State,  to  Use 
of  HoUiday,  v.  Benoist,  87  Mo.  501;  Bank  v. 
Crittenden,  23  N.  W.  646,  648,  66  Iowa,  240, 
241;  Sabichl  v.  Chase,  41  Pac.  29.  108  Cal. 
81 ;  Monteith  ▼.  Hogg,  20  Pac.  827,  17  Or. 
270). 

TRUST  EX  MAI.EFIGIO 

See,  also.  Trustee  9x  Malefida 

A  **trust  ex  maleflcio"  arises  on  account 
of  the  fraud  or  misconduct  of  the  trustee  in 
taking  title,  or  by  virtue  of  some  illcKal  act 
upon  his  part.  Rogers  r.  Richards,  74  Pac. 
255,  256,  67  Kan.  706. 

A  **trust  ex  maleflcio'*  arises  whenever  a 
person  acquires  the  legal  title  to  property  of 
another  by  means  of  an  intentional  false  or 
fraudulent  verbal  promise  to  hold  the  same 
for  a  certain  purpose,  and,  having  thus  ob 
tained  the  title,  retains  and  claims  the  proP' 
erty  as  his  own.  Chadwick  ▼.  Arnold,  95 
Pac.  527,  530,  34  Utah,  48. 

Where  a  trust  is  impressed  uron  devised 
property  to  enforce  the  performance  of  a 
promise  to  the  testator  subject  to  which  It 
was  intended  to  be  devised.  It  Is  upon  the 
ground  of  fraud  In  holding  the  property  free 
from  the  effect  of  the  promise,  from  which  a 
"trust  ex  malefldo"  arises.  Powell  v.  Year- 
ance,  67  AtL  892,  896,  73  N.  J.  Eq.  117  (citing 
Williams  v.  Vreeland,  32  N.  J.  Eq.  136;  In  re 
Will  of  O'Hara,  95  N.  Y.  403,  47  ^  Am. 
Rep.  53). 

TRUST  FUND 

The  emergency  fund  of  a  fraternal  benefi- 
ciary corporation  existing  under  Rev.  Laws, 
c.  119,  authorizing  such  a  corporation  to  cre- 
ate an  emergency  fund  for  use  for  the  pay- 
ment of  benefits  only,  is  a  *  trust  fund";  and 
when  a  beneficiary  has  established  his  right 
to  a  death  benefit,  the  corporation  comes  vox- 
der  a  fiduciary  relation  to  the  beneficiary,  as 
one  of  the  persons  entitled  to  a  share  in  the 
emergency  fond.    At.orney   General  ?.   Su- 


rpreme  Goancll,  American  Legion  of  Honor, 
92  N.  E.  136, 139,  206  Mass.  168. 

Testatrix  provided  that  in  a  certain  con- 
tingency the  trustee  should  pay  over  "all  the 
aforesaid  trust  funds,*'  mentioued  In  certain 
paragraphs  of  the  will,  to  a  corporation 
named.  Held,  that  the  words  ** trust  funds*' 
meant  trust  estates,  and  not  trust  mcmeys. 
Young  V.  Du  Bois,  113  N.  Y.  Supp.  456,  457, 
60  Misc.  Rep.  381. 

Property  of  eorporation 

The  "trust  fund  doctrine"  Is  the  rule 
that  the  property  of  a  corporation  Is  a  trust 
fund  for  the  payment  of  creditors,  but  such 
property  can  be  called  a  trust  fund  "only 
by  way  of  analogy  or  metaphor."  As  be- 
tween the  corporation  itself  an  I  its  creditors 
it  is  a  simple  debtor,  and  as  between  its  cred- 
itors and  stockholders  its  aissets  are  in  eauity 
a  fund  for  the  payment  of  its  debts.  Mclver 
V.  Young  Hardware  Co.,  57  S.  E.  1(J9, 171, 144 
N.  C.  478,  119  Am.  St.  flep.  970.  See,  also, 
Gallagher  v.  Asphalt  Co.  of  America,  55  Atl. 
259.  262,  65  N.  J.  Eq.  258. 

While  stockholders  holding  stock  paid 
for  by  overvalued  property  would  be  liable  to 
existing  creditors  under  the  equitable  prin- 
ciple known  as  the  **tru8t  fund"  theory  of 
capital  stock,  the  rule  does  not  apply  to  sub- 
sequent creditors  who  had  knowledge  of  the 
fraudulent  issue  of  the  stock  when  they  ex- 
tended the  credit  Johnson  y.  Tennessee  Oil, 
etc.,  Co.,  69  AtL  788,  791,  74  N.  J.  Eq.  32. 

The  assessable  stock  and  the  assets  of  a 
corporation  constitute  a  "trust  fund,"  not 
only  for  the  benefit  of  existing,  but  also  for 
future,  creditors.  Clark  v.  E.  6.  Clark  Mach. 
Co.,  115  N.  W.  416,  419,  151  Mich.  416  (citing 
American  Steel  &  Wire  Co.  v.  Eddy,  89  N.  W. 
952,  130  Mich.  266;  Peninsular  Savings  Bank 
of  Detroit  r.  Black  Flag  *Stove  Polish  Co.,  63 
N.  W.  614,  105  Mich.  535;  Upton  v.  TribU- 
cock,  91  U.  S.  45,  23  L.  Ed.  203). 

TRUST  XN  INVITUM 

A  "trust  in  invltum"  la  raised  In  favor 
of  the  owner  of  property  by  another  stealing 
it  and  converting  It  into  mou-y.  Lightfoot 
V.  Davis,  91  N.  E.  582,  585,  198  N.  Y.  261,  29 
L.  R.  A.  (N.  S.)  119,  139  Am.  St  Rep.  817,  19 
Ann.  Cas.  747. 

Mr.  Pomeroy,  in  his  work  on  Equitable 
Jurisprudence  (section  1044),  uses  the  term 
'*trust  in  invitum,"  and  the  learned  author 
well  describes  how  and  why  the  court  of 
equity  has  resorted  to  this  fiction  to  facili- 
tate its  peculiar  jurisdiction  and  to  work 
out  Justice  tn  peculiar  cases.  In  every  in- 
stance where  the  court  creates  this  quasi 
trust  relation,  it  must  find  either  actual 
fraud  or  some  unconscientious  conduct  In 
such  case  the  court  will  fasten  upon  the  prop- 
erty in  the  hands  of  the  ofilending  party  and 
will  convert  him  into  a  trustee  of  the  legal 
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title.    In  re  Smith,  Thomdyke  &  Brown  Co., 
159  Fed.  268,  269. 

TRUST  PROPERTT 

As  property,  see  Property, 

TRUST  RECEIPT 

The  *^trust  receipt"  plan  Is  an  arrange- 
ment whereby  a  domestic  importer,  wishing 
to  Import  goods  from  a  foreign  country,  se- 
cures a  bank  or  other  person  which  will  ac- 
cept drafts  drawn  on  it  for  the  payment 
of  the  Imported  goods,  and  to  which  the 
bill  of  lading  and  other  papers  are  sent,  and 
on  receipt  of  which  the  goods  are  turned  over 
to  the  importer  on  the  execution  of  a  "trust 
receipt"  agreeing  to  hold  the  goods  in  trust 
for  the  one  advancing  the  money  or,  if  sold, 
to  pay  the  proceeds  to  such  person.  In  re 
B.  Reboulin  Flls  &  Co.,  165  Fed.  245,  246;  In 
re  Dunlap  Carpet  Co.,  206  Fed.  726,  730  (cit- 
ing Century  Throwing  Co.  v.  MuUer,  197  Fed. 
252,  116  C.  C.  A.  614;  In  re  Cattus,  183  Fed. 
733,  106  C.  C.  A.  171;  In  re  Coe,  169  Fed. 
1002;  Id.,  183  Fed.  745,  106  C.  O.  A.  181); 
Munroe  v.  Philadelphia  Warehouse  Co.»  75 
Fed.  545-547. 

TRUSTEE 

See  Board  of  Trustees;  Involuntary 
Trustee;  Person  Holding  Stock  as 
Trustee;   Substituted  Trustee. 

•*A  ^trustee,'  in  the  widest  meaning  of 
the  term,  may  be  defined  to  be  a  person  in 
whom  some  estate,  Interest,  or  power  in  or 
affecting  property  of  any  description  is  vest- 
ed for  the  benefit  of  another."  Jones  v. 
Byrne,  149  Fed.  457,  463;  McKelgue  v.  Chi- 
cago &  N.  W.  R.  Co..  110  N.  W.  384,  385,  130 
Wis.  543,  11  L.  R.  A.  (N.  S.)  148.  118  Am.  St. 
Rep.  1038,  10  Ann.  Cas.  554. 

A  "trustee,"  in  the  widest  meaning  of 
the  term  Is  "a  person  in  whom  some  estate, 
interest,  or  power  in  or  affecting  property  of 
any  description  Is  vested  for  the  benefit  of  an- 
other," including  bailees,  factors,  and  agents, 
whose  duties  In  their  fiduciary  capacity 
are  recognized  and  enforced  at  common  law. 
Haggerty  v.  Badkln»  66  AtL  420,  421.  72  N. 
J.  Eq.  473  (quoting  and  adopting  the  defini- 
tion in  Hill,  Trustees,  p.  1,  and  citing  and 
adopting  Willis,  Trustees,  p.  1,  and  Perry, 
Trustees,  §  1).  And  the  term  includes  execu- 
tors, administrators,  guardians,  receivers, 
trustees  In  bankruptcy,  factors,  bailees,  and 
agents,  and  all  persons  vested  with  the  title 
or  control  of  property  and  charged  with  fidu- 
ciary duties  in  relation  thereto  for  the  bene- 
fit of  another;  and  beneficiaries  of  trust 
property,  who  are  sul  Juris  and  whose  rights 
are  vested,  may  deal  with  and  convey  their 
equitable  Interests  in  the  trust  property,  and 
the  trustee  will  be  required  to  convey  the  le- 
gal estate  In  accordance  therewith,  If  such 
action  be  not  contrary  to  the  terms  of  the 
trust.  McKelgue  v.  rhicapo  N.  W.  R.  Co.. 
110  N.  W.  384,  385,  180  Wis.  543,  11  L.  R.  A. 


(N.  S.)  148.  118  Am.  St.  Bep.  1038,  10  Ann. 
Cas.  554  (citing  Hill,  Trustees,  |  41. 1  Lewln, 
Trusts  [1st  Am.  Ed.]  491,  2  Lewln,  Tmsts, 
pp.  684,  692). 

Code  Civ.  Proa  §  2514  defines  a  "trus- 
tee" as  any  person  designated  by  will  or  any 
competent  authority  to  execute  a  trust  creat- 
ed by  will.  Runk  v.  Thomas,  94  N.  B.  363, 
367,  200  N.  Y.  447. 

In  equity,  a  "trustee"  is  regarded  in  the 
light  of  an  instrument  or  agent  for  the  cestui 
que  trust,  and  the  authority  confided  to  him 
Is  in  the  nature  of  a  power.  Insurance  Ca 
of  Tennessee  v.  Waller,  95  S.  W.  811,  815,  116 
Tenn.  1,  115  Am.  St  Rep.  763,  7  Ann.  Cas. 
1078  (citing  Grldley   v.  Wynant  [U.   S.]  23 

How.  500,  16  U  Ed.  411). 

• 

In  a  statute  providing  that,  where  per- 
sons holding  stock  as  executor,  administra- 
tor, guardian,  or  "trustee,"  or  In  any  other 
representative  or  fiduciary  capacity,  may 
represent  the  same  at  all  meetings,  the  word 
"trustee"  means  trustees  who  have  the  same 
sort  of  Interest  that  executors,  admlpistra- 
tors,  and  guardians  have.  Warren  t.  Pim, 
59  Atl.  773,  784.  66-  N.  J.  Eq.  353. 

The  powers  of  a  "trustee**  are  only  such 
as  the  settlor  or  testAor  confers  In  his  deed 
or  will,  and  If  he  provides  that  the  trustee 
may  sell,  but  shall  not  Incumber  or  mort- 
gage, that  direcrtion  is  the  supreme  rule  by 
which  the  trustee  is  bound,  end  whatever  the 
trustee  does  in  disregard  of  this  direction 
cannot  bind  the  estate  committed  to  him. 
Kenworthy  v.  Levi,  63  AtL  690,  691,  214  Pa. 
235. 

W.  deeded  land  to  J.,  as  trustee,  with 
power  to  mortgage  it.  J.  gave  a  mortgage  be- 
ginning, "I.,  J.,  as  I  am  trustee*'  under  a 
deed  from  W.,  by  virtue  of  the  power  in  said 
deed,  in  consideration  of  $2,800,  convey  said 
land,  with  the  condition  that,  if  he  pay  to  the 
said  grantee  said  sum,  the  deed,  and  a  note 
signed  by  him,  whereby  he  promised  to  pay 
said  sum,  should  be  void,  and  with  the  cove- 
nant that  he  would  observe  the  terms  of  said 
condition.  J.  gave  a  note,  whereby  he  prom- 
ised to  pay  the  $2,800,  signed  "J.,  trustee." 
Held,  that  as  the  deed  of  W.  gave  no  power  to 
J.  to  make  a  personal  promise  on  behalf  of  the 
beneficiaries  or  trustor,  and  as  Civ.  Code,  t 
22G7,  providing  that  a  trustee  Is  a  general 
agent  for  the  trust  property,  that  his  author- 
ity is  such  as  is  conferred  on  him  by  the  dec- 
laration of  trust  and  by  this  chapter,  and 
none  other,  and  that  his  acts,  within  the 
scope  of  his  authority,  bind  the  trust  proper- 
ty to  the  same  extent  as  the  acts  of  an  agent 
bind  his  principal,  gives  no  such  power,  and 
as  the  note  or  mortgage  contained  no  stipa- 
latlon  relieving  him  from  personal  liability, 
or  requiring  the  lender  to  look  to  the  mort- 
gaged property  alone  as  security,  he  was  per- 
sonally liable  on  the  note.  Hall  v.  Jameson, 
91  Pac.  518,  520,  151  Cal.  606,  12  U  R.  A. 
(N.  S.)  1190,  121  Am.  St  Rep.  137. 
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As  deserftptlo  persoma 

The  addition  of  the  word  "trustee"  after 
one*8  signature  is  merely  descriptio  personie. 
Coaling  Coal  &  Coke  Co.  v.  Howard,  61  S. 
E.  987,  988,  180  6a.  807,  21  L.  R.  A.  (N.  S.) 
1051. 

And  where  a  bishop  held  title  to  the 
property  of  the  diocese  as  trustee  in  accord- 
ance with  the  rules  of  the  church,  and  for 
the  purpose  of  raising  money  for  the  benefit 
of  a  congregation  indorsed  the  note  of  the 
congregation  as  an  irregular  indorser,  with 
the  word  "trustee"  after  his  name,  he  being 
authorized  in  his  repreHentative  capacity  to 
bind  the  property  to  the  diocese,  he  was  en- 
titled to  show,  by  parol,  that  he  intended  to 
sign  in  his  representative  capacity  only,  and 
that  the  payee  and  indorsee  had  knowledge 
of  the  fact,  and  that  the  addition  of  the  word 
"trustee"  was  not  mere  descriptio  persome. 
American  Trust  Co.  v.  Canevin,  184  Fed.  657, 
659,  107  C.  C.  A.  643. 

The  word  "trustee,"  signed  to  a  deed,  is 
not  a  mere  descriptio  personse,  but  is  an  essen- 
tial feature  of  the  deed,  for  the  purpose  of 
putting  on  inquiry  persons  thereafter  dealing 
with  such  trustee  in  relation  to  the  deed. 
Flitcraf t  v.  Commonwealth  Title  Ins.  &  Trust 
Co.,  60  AtL  557,  559,  2U  Pa.  114. 

The  word  "trustee,"  added  to  a  party's 
name  in  a  written  instrument,  is  sufficient  to 
put  the  purchaser  on  inquiry  as  to  all  the 
terms  and  conditions  under  which  it  may 
have  been  executed.  McLeod  v.  Despain,  90 
Pac.  492,  497,  92  Pac.  1088,  49  Or.  536,  19  L. 
R.  A.  (N'.  S.)  276,  124  Am.  St  Rep.  1066. 

The  word  "trustee,"  following  the  name 
of  the  grantee  in  a  deed,  is  notice  that  he  is 
not  the  owner  of  the  property,  and  is  suf- 
ficient to  put  all  subsequent  purchasers  from 
him  on  inquiry  as  to  the  existence  and  na- 
ture of  the  trust  Sternfels  t.  Watson,  139 
Fed.  505,  507. 

When  dealing  with  equitable  considera- 
tions, the  affixing  of  the  term  "trustee"  to 
the  name  of  an  assignee  imports  that  he 
holds  for  the  benefit  of  another.  Farrington 
V.  Stucky,  165  Fed.  325,  328,  91  O.  C.  A.  311. 

The  word  "trustee,"  following  the  name 
of  a  grantee  in  a  deed,  is  notice  sufficient  to 
put  those  dealing  with  him  concerning  the 
property  on  inquiry  as  to  the  existence  and 
nature  of  the  trust  Snyder  v.  Collier,  123  N. 
W.  1023,  1025,  85  Neb.  552,  133  Am.  St  Rep. 
682. 

An  instrument  vesting  title  in  one  as 
trustee,  without  showing  on  its  face  the  na- 
ture of  the  trust  or  the  name  of  the  benefici- 
ary, vests  the  fee  in  the  grantee;  the  word 
••trustee"  being  considered  as  descriptive  of 
the  person.  Sansom  v.  Ayer  &  Lord  Tie  Co., 
139  S.  W.  778,  144  Ky.  555. 

A  conveyance  to  a  person  named,  fol- 
lowed by  the  word  "trustee,"  and  to  his 
lieirs  and  assigns,  is  an  absolute  conveyance, 
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and  the  grantee  has  unlimited  power  to  con- 
vey; the  word  "trustee"  being  merely  de- 
scriptive. Title  Guarantee  &  Trust  Co.  v. 
Fallon,  91  N.  T.  Supp.  497,  498, 101  App.  Div. 
187. 

The  word  "trustee,"  in  an  indorsement 
of  a  certificate  of  deposit  is  express  notice 
to  a  purchaser  that  there  is  a  cestui  que 
trust  or  beneficiary,  and  that  liis  rights  may 
not  be  sacrificed  by  the  trustee  in  the  sale  or 
pledge  of  the  certificate  for  his  own  benefit 
Ford  V.  H.  C.  Brown  &  Co.,  88  S.  W.  1036, 
1038,  1039,  U4  Tenn.  467,  1  li.  R.  A.  (N.  S.) 
188. 

Where  a  man  and  wife  purchased  lands 
with  community  funds,  and  the  lands  were 
conveyed. to  a  third  person  as  trustee,  the 
word  "trustee"  after  his  name  was  not  suf- 
ficient to  create  a  trust  for  any  specific  pur- 
pose, and  even  if  it  did  so  the  purchasers 
from  him  would  only  be  required  to  determine 
the  nature  of  his  trust,  and  if  found  to  be 
for  convenienca  of  the  transfer,  or  for  the 
purpose  of  sale,  they  would  acquire  the  full 
legal  and  equitable  title.  Davidson  v.  Man- 
tor,  89  Pac.  167,  168,  46  Wash.  660. 

A  contmct  for  the  sale  of  land,  describing 
the  vendees  as  **trustees,"  without  more, 
prima  facie,  implies  a  trust  in  favor  of  an 
undisclosed  beneficiary.  MafiPet  v.  Oregon  & 
C.  R.  Co.,  80  Pac.  489,  495,  46  Or.  443. 

Where  defendant  set  apart  money  of  his 
own  to  the  amount  invested  in  certain  of  the 
installment  stock  of  a  loan  association,  and 
procured  the  stock  to  be  issued  in  the  names 
of  his  children,  respectively,  adding  his  own 
name  as  "trustee,"  and  on  the  maturity  of 
the  stock  took  the  check  payable  to  himself 
as  "trustee"  for  each  of  the  interested  chil- 
dren, and  invested  the  proceeds  in  bank  stock 
for  the  benefit  of  his  children,  and  received 
stock  as  "trustee"  for  each  of  them,  and  in 
his  own  books  opened  an  account  between 
himself  as  "trustee"  for  the  children  and 
himself  individually,  declaring  that  as  trus- 
tee he  held  certain  shares  in  the  bank,  and 
afterwards  received  dividends  on  the  stock 
as  trustee,  but  put  the  money  in  his  own  in- 
dividual account,  from  which  he  paid  taxes 
on  the  stock  and  subsequently  purchased  ad- 
ditional shares,  partly  with  the  money  be- 
longing to  the  trust  fund  and  partly  with  his 
own  money,  and  on  the  failure  of  the  bank 
charged  "profit  and  loss"  with  the  difference 
between  the  amount  advanced  and  the 
amount  received  in  dividends,  etc.,  such  acts 
constituted  an  irrevocable  "trust"  of  the 
shares  for  the  benefit  of  the  children.  Fowl- 
er V.  Gowlng,  152  Fed.  801,  814  (citing  Shaw 
V.  Spencer,  100  Mass.  382,  97  Am.  Dec.  107,  1 
Am.  Rep.  115;  Duncan  v.  Jaudon,  15  Wall. 
[82  U.  S.]  165,  21  L.  Ed.  142). 

Agent 

A  trustee  may  be  called  an  "agent"  in 
the  instrument  creating  him,  or  by  any  other 
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similar  designation.    Johnson  t.  Cook,  50  S. 
B.  367,  368,  122  Ga.  524. 

Under  GIy.  Ckxle,  §  2219,  making  one  who 
voluntarily  assumes  a  relation  of  personal 
confidence  with  another  a  '^trustee,*'  and,  un- 
der section  2229,  prohibiting  use  of  trust 
property  by  the  trustee  for  his  own  benefit,  if 
defendant,  in  purchasing  bonds  as  dece- 
dents agent  and  with  decedent's  money,  re- 
ceived trom  the  sellers,  in  consideration  of 
the  purchase,  a  stock  bonus  and  did  not  ac- 
count for  it  to  decedent,  he  was  chargeable 
with  it  as  trustee.  Bone  v.  Hayes,  99  Pac. 
172,  174,  154  Cal.  759. 

Directors  of  corporation 

Directors  of  a  bank  are,  in  a  certain 
sense,  undoubtedly  to  be  considered  "trus- 
tees," but  only  in  that  sense  in  which  an 
agent  or  bailee  intrusted  with  the  care  and 
management  of  property  is  considered  a 
trustee.  A  director  more  nearly  resembles 
a  managing  partner.  Stone  v.  Rottman,  82 
S.  W.  76,  82,  183  Mo.  552.    * 

Directors  of  a  national  bank,  while  im- 
plied trustees,  are  not  technically  "trustees'*; 
and  hence  directors  who  had  ceased  to  be 
such  prior  to  the  bank's  failure  can  plead 
limitations  as  a  defense  to  a  suit  by  the  re- 
ceiver to.  recover  losses  sustained,  by  their 
malfeasance  or  gross  negligence.  Emerson 
V.  Gaither,  64  Atl.  26,  31,  103  Md.  504,  8  L. 
R.  A.  (N.  S.)  788,  7  Ann.  Gas.  U14. 

As  employer 

See  Employer. 

Executors  and  administrators 

A  "trustee"  is  one  in  whom  some  estate, 
interest,  or  power  in  or  afl^ecting  property  is 
vested  for  the  benefit  of  another ;  and,  while 
an  executor  is  a  trustee  in  the  broadest 
sense,  he  is  not  a  trustee  in  the  general  ac- 
ceptation of  the  term.  In  re  Hlbbler's  Es- 
tate, 78  Atl.  188,  189,  78  N.  J.  Eq.  217. 

An  "administrator'*  is  the  trustee  of  the 
creditors,  lie  represents  the  creditors,  and 
not  the  deceased.  Succession  of  Delaneuvllle 
V.  Duhe,  38  South.  20,  22,  114  La.  G2  (citing 
Succession  of  Harklns,  2  La.  Ann.  923 ;  Jud- 
son  V.  Connolly,  4  La.  Ann.  IGO).  See,  also, 
Desloge  v.  Tucker,  94  S.  W.  283,  287, 19C  Mo. 
587. 

As  owner 

See  Owner. 

As  party  to  mortsaso 

See  Party. 

Police  pension  board 

Act  Cal.  March  4,  1889,  provides  for  a 
police  pension  fund,  by  directing  that  certain 
public  money  shall  be  set  apart  in  the  cus- 
tody of  the  city  treasurer,  and  styles  the 
board  of  management  "trustees.**  and  those 
entitled  to  its  benefits  "beneficiaries."  Section 
7  of  the  act  gives  a  widow  of  a  deceased 
member  of  the  police  department,  on  condi- 


tions specified,  a  designated  sum  from  the 
fund;  and  section  14  provides  ttiat  on  the 
last  day  of  June  in  each  year  the  surplus  of 
the  fund  exceeding  the  average  amount  per 
year  paid  out  on  account  of  the  fund  during 
three  years  next  preceding  shall  become  a 
part  of  the  general  fund  of  the  municipality. 
Held,  that  the  board  charged  with  the  man- 
agement of  the  fund  are  not  "trustees"  under 
an  express  trust  for  the  persons  entitled 
thereto,  and  limitations  begin  to  run  from 
the  time  of  the  accrual  of  a  right  to  a  pen- 
sion, and  not  from  the  repudiation  of  the 
claim  by  the  board ;  and  a  widow  of  a  police- 
man, who  waited  over  five  years  after  his 
death  before  demanding  her  i)ension,  was 
barred  by  limitations.  Nicols  v.  Board  of 
I'olice  Pension  Fund  Com'i-s,  82  Paa  557, 
558,  1  CaL  App.  494. 

Public  officer 

Public  revenues  are  but  trust  funds,  and 
the  officers  but  "trustees"  for  its  administra- 
tion for  the  people,  so  that  the  defense  of 
voluntary  payment  has  no  application  in  case 
of  payment  of  an  excessive  amount  to  the 
officer.  State  v.  Young,  ilO  N.  W.  292,  297, 
134  Iowa,  505, 13  Ann.  Cas.  345  (quoting  and 
adopting  the  definition  in  Allegheny  County 
V.  Grier,  36  Ati.  353,  179  Pa.  639. 

A  settlement  of  a  treasurer  of  the  court- 
house fund  of  a  county,  made  with  the  com- 
missioner appointed  by  the  county  court  and 
confirmed,  is  conclusive  except  for  fraud  or 
mistake,  though  the  commissioner  first  re- 
lied on  the  treasurer's  books,  and,  after  the 
settlement,  the  treasurer  is  merely  a  debtor 
for  the  amount  found  in  his  hands,  and  not 
a  trustee  therefor  within  Ky.  St  I  2543 
(Russell's  St.  §  209),  so  as  to  prevent  the  nin- 
ning  of  limitations  in  his  favor,  so  that  a 
proceeding  to  surcharge  the  settlement  on  the 
ground  of  fraud  or  mistake  must  be  brought 
within  the  time  prescribed  by  statute. 
Boyd's  Ex'r  v.  Laurel  County,  131  S.  W.  171, 
172,  140  Ky.  430. 

Congress,  by  the  acts  of  March  3,  1791. 
and  May  1,  1810,  confirmed  the  claim  of  the 
inhabitants  of  a  town  to  certain  lands  as 
commons.  The  state  Legislature  by  the  Acts 
of  January  4,  1827,  and  February  17,  1841 
(Laws  1841,  p.  65),  authorized  the  election  of 
a  supervisor  with  certain  duties  in  reference 
to  the  commons.  By  Act  Feb.  14,  1855  (Priv. 
Laws  1855,  p.  199),  and  Act  March  21,  1874 
(Laws  1873-74,  p.  67),  the  supervisor  was  au- 
thorized to  plat  and  survey  the  commons  and 
sell  the  same  when  authorized  by  an  election 
to  do  so,  and  to  hold  the  money  received  for 
certain  purposes  and  to  invest  the  principal 
in  bonds,  mortgages,  etc.,  on  giving  bond.  In 
accordance  with  the  statute,  a  sale  of  the 
commons  was  ordered,  a  supervisor  appoint- 
ed for  two  years,  and  he  was  re-elected  five 
times,  and  in  each  term  gave  bond,  the  sure- 
ties on  which  bonds  were  different  persons^. 
Held,  that  the  supervisor,  though  he  gave 
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bond  and  was  called  supervisor,  was  a  "trus- 
tee** as  to  the  fu^ds  collected  for  the  town 
Inhabitants,  and  hence  a  bill  to  require  him 
to  account  for  moneys  misappropriated  ex- 
tending through  his  entire  term  was  a  proper 
sTibject  of  equity  jurisdiction.  People  t. 
Bordeaux,  89  N.  E.  971,  972,  242  lU.  327. 

As  real  party  in  interest 

See  Real  Party  in  Interest 

Referee 

Code,  i  1312,  provides  that  every  Inhab- 
itant of  the  state  shajl  list  for  the  assessor 
all  property  subject  to  taxation  in  the  state, 
of  which  he  is  the  owner  or  has  the  control 
or  management  in  the  manner  herein  direct- 
ed— the  property  of  one  under  disability  by 
the  person  having  charge  thereof,  that  of  a 
married  woman  by  herself  or  husband,  that 
of  a  beneficiary  for  whom  the  property  is 
held  in  trust  by  the  trustee,  and  the  personal 
property  of  a  decedent  by  the  executor  or  ad- 
ministrator, or,  if  there  is  none,  by  any  per- 
son interested  therein,  etc..  Held,  that  a  ref- 
eree appointed  by  the  court  as  commissioner 
to  sell  property  in  partition  proceedings  is 
not  a  "trustee*  controlling  and  managing  the 
proijerty  within  the  meaning  of  the  section, 
and  Is  not  personally  liable  for  taxes  on  con- 
tracts made  by  him  for  the  sale  of  the  lands, 
since  he  does  not  hold  or  use  either  the  prop- 
erty or  the  contracts  with  a  view  to  invest- 
ing, loaning,  or  in  any  way  deriving  any  pe- 
cuniary profit  for  himself  or  the  beneficial 
owners.  In  re  Boyd,  116  N.  W.  700,  702,  138 
Iowa,  583,  17  L.  R.  A.  (N.  S.)  1220. 

"Warelionseiiian 

A  warehouseman  is  a  "trustee,**  within 
the  meaning  of  Laws  1905,  c.  35,  $  55,  cl.  "d** 
(Code  1906,  $  739),  making  it  the  duty  of 
every  person  having  custody  of  personal  prop- 
erty as  trustee  to  list  it  for  taxation  in  the 
name  of  the  owner;  but  such  custodian  is 
not  personally  chargeable  with  the  property 
for  the  purpose  of  taxation  if  he  lists  it  for 
that  purpose  in  the  name  of  the  owner  on 
the  request  of  the  assessor.  Hannis  Distilling 
Co.  v.  Berkeley  County  Court,  71  S.  E.  576, 
579,  69  W.  Va.  426. 

TRUSTEE  DE  SON  TORT 

Where  the  life  beneficiary  of  trust  prop- 
erty, whose  husband  is  the  trustee,  has 
knowledge  of  the  trust,  acknowledges  it,  and 
voluntarily  Intermeddles  with  the  possession, 
management,  and  disposition  of  the  estate, 
taking  part  of  it  Into  her  possession,  she  be- 
comes a  "trustee  de  son  tort,'*  and  her  repre- 
sentatives are  estopped  to  deny  her  equal  and 
continuous  accountability  with  the  trustee 
with  respect  to  what  she  had  taken  into  her 
own  possession,  in  a  suit  by  the  remainder- 
men to  recover  for  her  conversion  of  part  ol 
the  estate.  Putnam  v.  Lincoln  Safe  Deposit 
Co.,  83  N.  B.  7S9,  794,  191  K.  Y.  166. 


TRUSTEE  EX  MAIiEFIOXO 

See,  also,  Trust  Ex  Malefldo. 

One  who  knowingly  takes  title  to  prop- 
erty subject  to  a  trust  is  a  "trustee  ex  male- 
fldo." Elliott  V.  Landis  Mach.  Co.,  139  S.  W. 
356,  360,  236  Mo.  646. 

Where  plaintiff  employed  defendant  as 
his  agent  to  purchase  certain  property,  and* 
defendant,  falsely  representing  to  the  seller 
that  it  was  necessary  that  he  should  take 
title  temporarily,  wrongfully  procured  the 
deed  to  be  made  in  his  own  name,  he  held 
title  as  a  "trustee  ex  malefido,"  and  was 
liable  at  the  suit  of  plaintiff  to  be  compelled 
to  convey.  Harrison  v.  Craven,  87  S.  W.  962, 
966,  188  Mo.  590. 

It  is  a  general  rule  that  any  one  wrong- 
fully possessed  of  an  estate  becomes  a  "trus- 
tee ex  maleficlo,'*  and  is  answerable  to  the 
party  injured  as  cestui  que  trust;  and  so, 
where  a  bank  receives  money  wrongfully,  a 
trust  arises  between  It  and  the  true  owner. 
Whltcomb  V.  Caroenter,  111  N.  W.  825,  827, 
134  Iowa,  227,  10  L.  R.  A.  (N.  S.)  928. 

TRUSTEE  nf  BAH XRUPTOT 

As  aggrieved  party,  see  Aggrieved  Party. 

As  creditor,  see  Creditor. 

As  legal  representative,  see  Legal  Repre- 
sentative. 

As  oflicer,  see  Officer. 

As  purchaser,  see  Purchaser. 

As  trustee  of  express  trust,  see  Trustee 
of  Express  Trust. 

The  "trustee  in  bankruptcy"  is  the  hand 
of  the  court.  He  stands  as  Its  agent  to  liq- 
uidate the  assets,  to  protect  them,  and  to 
bring  them  before  the  court  for  final  distribu- 
tion. He  is  not,  in  fact,  more  representative 
of  one  creditor  or  claimant  than  another. 
The  trustee,  in  the  procedure,  because  he  has 
the  legal  title  to  the  assets,  and  is  charged 
with  the  duty  of  saving  and  protecting  them, 
represents  the  general  fund.  He  is  not  a 
purchaser,  but,  as  the  title  of  his  office  im- 
ports, he  is  trustee  for  all  who  have  interests 
and  according  to  those  interests.  He  himself 
has  no  interest,  and  there  is  nothing  in  hia 
representation  which  stands  between  the 
court  and  those  who  have  Interests,  for  the 
recognition  and  protection  of  which  they  ap- 
peal to  its  authority.  In  re  Ducker,  134  Fed. 
43,  47,  67  C.  C.  A.  117. 

"A  'trustee  in  bankruptcy'  is  defined  by 
the  bankrupt  act  as  an  officer,  and  is,  in  a 
certain  restricted  sense,  an  officer  of  the 
court*  but  he  Is  not  an  officer  ol  the  court 
in  any  such  sense  as  a  receiver.  He  takes 
the  legal  title  to  the  property,  and  In  re- 
spect to  suits  stands  in  the  same  general 
position  as  a  trustee  of  an  express  trust  or 
an  executor."  Tiger  Shoe  Mfg.  Co.'s  Trustee 
V.  Shanklln,  102  S.  W.  295,  296,  125  Ky.  715, 
31  L.  R.  A.  (N.  S.)  365  (quoting  and  approv- 
ing the  definition  in  Re  Smith,  9  Am.  Bankr. 
I  Rep.  603,  121  Fed.  1014). 
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A  "trustee  In  bankruptcy"  Is  an  officer 
of  the  court,  and  Is  appointed  for  the  pur- 
pose of  acting  for  the  Interests  of  all  the 
creditors,  without  favor  or  partiality.  No 
contract  between  him  and  a  creditor  should  be 
upheld  which  is  calculated  to  improperly  in- 
fluence his  action,  or  which  would  tend  to 
make  it  to  his  interest  to  favor  one  cred- 
itor over  another.  A  contract  between  him 
and  a  creditor,  whereby  the  latter  agreed,  in 
consideration  of  the  trustee's  acceptance  of 
the  appointment,  to  pay  him  a  sum  equal  to 
the  difference  between  a  certain  per  cent  on 
the  entire  proceeds  of  the  sale  and  the  com- 
pensation which  he  would  receive  under  the 
statute,  is  void.  Devries  v.  Orem«  65  Atl. 
430,  431,  104  Md.  648.       , 

A  "trustee  in  bankruptcy'*  is  an  officer 
of  the  court,  and  cannot  be  subjected  to  suits 
by  the  purchaser  of  personal  property  belong- 
ing to  the  estate  without  leave  of  the  bank- 
ruptcy court  Carney  v.  Averill,  85  Atl.  494, 
496,  110  Me.  172. 

One  elected  to  be  "trustee  In  bankruptcy" 
does  not  become  a  "trustee"  in  fact  until  ap- 
proval by  the  referee  or  Judge  of  the  selec- 
tion; and  General  Order  XIII  (89  Fed.  vli,  32 
O.  C.  A.  xvii),  which  makes  a  trustee  re- 
movable by  a  judge  only,  does  not  prevent  an 
appointment  by  the  referee,  on  his  disap- 
proval of  the  creditors'  choice  and  their  neg- 
lect or  refusal  to  make  another  choice.  In 
re  Eellar,  192  Fed.  830,  832,  113  C.  G.  A.  154. 

TRUSTEE  OF  EXPRESS  TRUST 

According  to  Code  Civ.  Proc.  1902,  {  134, 
a  "trustee  of  an  express  trust"  is  a  person 
with  whom  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another.  Cousar  v. 
Heath,  61  S.  E.  973,  975,  80  S.  O.  466. 

One  who,  in  concert  with  other  persons, 
obtained  franchises  for  the  construction  of 
street  railways  in  a  city,  and,  before  incor- 
porating^ tore  up  certain  existing  railways, 
and  contracted,  on  behalf  of  himself  and 
those  associated  with  him,  to  sell  certain  of 
the  material  so  torn  up,  is  a  "trustee  of  an 
express  trust,"  within  the  meaning  of  a  stat- 
ute authorizing  such  a  trustee  to  sue  in  his 
own  name.  Nelson  v.  Ilirsch  &  Sons'  Iron  & 
Rail  Co.,  77  S.  W.  590,  594,  102  Mo.  App.  498. 

Agent 

A  person  executing  a  lease  in  his  own 
name,  as  owner,  may  maintaift  unlawful  de- 
tainer, as  "trustee  of  an  express  trust,"  with- 
in Civ.  Code,  §  5,  without  Joining  the  persons 
for  whose  benefit  the  action  is  prosecuted. 
Houck  V.  Williams,  81  Pac.  800,  34  Colo.  138. 

F»otor 

A  factor  Is  not  a  "trustee  of  an  express 
trust,**  In  the  strict  sense  of  the  term,  but 
he  is  a  "trustee,*'  under  Rev.  St  1898,  S  2607. 
defining  a  trustee  of  an  express  trust  to  in- 
clude a  person  with  whom  or  in  whose  name 
a  contract  la  made  foi  the  benefit  of  another. 


Beardsley  v.  Schmidt  98  N.  W.  235,  237,  120 
Wis.  405,  102  Am.  St  Rep.  991. 

Grantee 

Under  Ballinger's  Ann.  Codes  &  St  |  4825, 
providing  that  a  "trustee  of  an  express  trust" 
may  sue  without  joining  the  person  for  whose 
benefit  the  suit  is  prosecuted,  one  to  whom 
property  has  been  deeded  without  considera- 
tion, and  merely  to  hold  title  for  the  grantors 
and  to  convey  as  they  might  direct  la  a  prop- 
er person  to  bring  an  action  to  quiet  title 
against  an  assignee  of  a  satisfied  mortgage 
on  such  property,  executed  by  such  grantors 
prior  to  the  execution  of  the  deed.  Carr  t. 
Cohn,  87  Pac.  926,  927,  44  Wash.  586. 

Where  a  deed  to  a  city  for  a  money  con- 
sideration recited  that  the  grantee  should 
hold  the  land  for  burial  purposes  and  no  oth- 
er, and  after  an  abandonment  of  such  pur- 
pose the  grantors  sued  in  equity  for  a  recon- 
veyance and  accounting  or  an  injunction, 
the  fact  that  complainants  were  nonresi- 
dents was  of  no  avail  to  them  as  against  the 
10-year  statute  of  limitations.  The  city  could 
not  be  regarded  as  a  "trustee  of  an  express 
trust**  In  order  to  save  complainants  from 
the  bar  of  the  statute.  Thornton  v.  City  of 
Natchez,  41  South.  498,  501,  88  Miss.  1. 

Guardian 

A  guardian  is  not  a  "trustee  of  an  ex- 
press trust"  within  Bums'  Ann.  St  1901,  f 
252,  providing  that  a  trustee  of  an  express 
trust  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prose- 
cuted. Campbell  v.  Fichter,  81  N.  B.  WiU 
662,  168  Ind.  645,  11  Ann.  Cas.  1089. 

Where  plaintiff,  as  the  general  guardian 
of  an  infant,  loaned  certain  of  the  infant's 
funds  to  defendants,  taking  from  them  a 
note  and  certain  stock  as  collateral,  and,  at 
the  special  instance  and  request  of  defendant 
D.,  plaintiff  delivered  the  collateral  to  him 
to  sell  for  not  less  than  the  amount  of  the 
loan,  after  which  D.,  pursuant  to  a  conspir- 
acy with  the  other  defendants,  converted  the 
collateral,  plaintiff  was  entitled  to  sue  on 
the  note,  and  to  have  the  collateral  or  its 
proceeds  declared  a  trust  fund  for  plaintlCt's 
benefit,  as  **tru8tee  of  an  express  trust" 
Schlieder  v.  Wells,  99  N.  Y.  Supp.  1000, 1001, 
114  App.  Dlv.  417  (citing  Tliomas  v.  Ben- 
nett [N.  Y.]  56  Barb.  197;  Bayer  v.  PhiUpa, 
10  Civ.  Proc.  R.  P^.  Y.J  227). 

Husband 

Where  a  husband,  with  his  wife's  knowl> 
edge  and  consent,  and  in  her  presence,  en- 
tered into  a  contract  for  the  construction  of 
buildings  on  her  land,  he  was  a  "trustee," 
and  entitled  to  sue  in  his  own  name  for  the 
breach  of  the  contract,  under  a  statute  pro- 
viding that  a  trustee  of  an  express  trust  may 
sue  in  his  own  name  without  joining  the  bene- 
ficiary, and  declaring  that  a  person  in  whose 
name  a  contract  is  made  for  the  benefit  of 
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another  sball  be  regarded  as  a  ''trustee  of 
an  express  trust"  Simons  v.  Wlttmann,  88 
8.  W.  791.  797.  113  Mo.  App.  357. 

Burns'  Ann.  St  1908,  |  251,  provides 
that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest  except  as 
provided  in  section  252,  which  provides  that 
a  trustee  of  an  express  trust  may  sue  with- 
out Joining  with  him  the  person  for  whose 
benellt  the  action  is  prosecuted,  and  that  a 
trustee  of  an  express  trust  within  the  mean- 
ing of  the  section  shall  include  a  person 
with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  anotlber.  Held,  that 
the  word  "contract"  is  not  used  in  a  restrict- 
ed sense,  but  applies  to  any  kind  of  contract 
and  where  one  as  agent  was  carrying  on  a 
jewelry  business  for  his  wife  and  sold  Jewel- 
ry to  a  third  person,  taking  a  note  therefor 
secured  by  a  chattel  mortgage  as  his  wife's 
agent,  he  was  a  "trustee  of  an  express  trust" 
as  to  his  wife,  and  could  sue  for  collection 
of  the  note  and  foreclosure  of  the  mortgage 
without  Joining  his  wife  as  a  party  plaintiff. 
Owen  V.  Harriott,  94  N.  B,  591.  593,  47  Ind. 
App.  359. 


A  managing  partner,  or  one  authorized 
by  Joint  contract  to  represent  his  Joint  co- 
party.  Is  not  a  "trustee  of  an  express  trust," 
within  Code  Civ.  Proc.  §  449,  authorizing 
suit  by  the  trustee  of  an  express  trust  with- 
out the  Joinder  of  the  person  for  whose  ben- 
efit the  action  is  prosecuted.  Natter  v.  Isaac 
H.  Blanchard  Ck>.,  138  N.  Y.  Supp.  909,  972, 
153  App.  DiT.  814. 

Rev.  St  1899,  I  541  (Ann.  St  1900,  p. 
578),  providing  that  a  ''trustee  of  an  express 
trust,"  within  the  meaning  of  the  section 
shall  be  construed  to  Include  a  person  with 
whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  enlarges  Instead  of 
restricts  the  meaning  of  the  phrase  "trus- 
tee of  an  express  trust,"  so  as  to  include,  not 
only  those  who  are  such  trustees  under  the 
ordinary  rules  of  equity,  but  those  in  whose 
names  contracts  are  made  for  the  benefit 
of  third  persons.  Where  a  lease  was  taken 
in  plaintiff's  name  for  the  benefit  of  himself 
and  another,  and  thereafter  an  Interest  was 
assigned  to  a  third  person,  plaintiff  held  the 
leasehold  as  trustee  of  an  express  trust  for 
himself  and  his  partners,  and  was  therefore 
entitled  to  sue  alone  in  his  own  name  for  a 
breach  of  the  lessor's  covenant  of  quiet  en- 
joyment, under  Rev.  St  1899,  §  541  (Ann. 
St  1900,  p.  578),  declaring  that  a  trustee  of 
an  express  trust  may  sue  without  Joining 
with  him  the  person  for  whose  benefit  the 
suit  is  prosecuted.  Geer  v.  Boston  Little  Cir- 
cle Zinc  Co.,  103  S.  W.  151,  153,  120  Mo. 
App.  173  (citing  Pomeroy,  Code  Rem.  [4th 
Ed.]  §  100  et  seq. ;  Weaver  v.  Trustees  of 
Wabash  &  B.  Canal,  28  Ind.  112,  119 ;  Snider 
T.  Adams  Exp.  Co.,  77  Mo.  523). 


Payee 

One  who  holds  a  draft  made  payable  to 
himself  is  a  "trustee  of  an  express  trust," 
and  may  maintain  an  action  thereon  in  his 
own  name  against  the  acceptor  of  such  draft, 
even  if  he  haa  no  beneficial  interest  in  the 
proceeds.  Eagle  Mining  &  Imp.  Oo.  v.  Lund, 
94  Pac.  949,  950,  14  N.  M.  417. 

Taxpayer 

Burns'  Rev.  St  1901,  f  252,  provides  that 
a  trustee  of  an  express  trust,  etc,  may  sue 
without  Joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted,  and 
that  "a  'trustee  of  an  express  trust,'  within 
the  meaning  of  this  section,  shall  be  constru- 
ed to  include  a  person  with  whom  or  In 
whose  name  a  contract  Is  made  for  the  ben- 
efit of  another."  In  an  action  by  a  private 
taxpayer  as  relator  in  the  name  of  the  state, 
and  also  in  his  individual  capacity,  on  the 
bond  of  a  county  treasurer,  alleging  the  re- 
fusal of  the  county  officers  to  sue,  relator  is 
not  a  trustee  of  an  express  trust  State  ex 
reL  Stuart  v.  Holt  (Ind.)  70  N.  B.  387,  388. 

Trustee 

A  trustee  in  bankruptcy,  maintaining  an 
action  in  his  own  name  as  trustee  for  the 
use  and  benefit  of  the  estate  he  represents, 
is  a  "trustee  of  an  express  trust,"  within 
the -statute  providing  that  an  executor,  ad- 
ministrator, guardian,  or  ''trustee  of  an  ex- 
press trust"  may  bring  an  action  without 
Joining  the  i)erson  for  whose  benefit  it  is 
prosecuted.  West  v.  Bank  of  Lahoma,  86 
Paa  59,  60,  16  Okl.  50a 

The  creditors,  trustees,  and  the  debtor 
entered  into  an  agreement  by  which  the  debt- 
or was  to  make  stated  payments  to  the  trus- 
tees and  to  turn  over  certain  life  Insurance 
policies,  and  the  creditors  agreed  to  forbear 
prosecution  of  their  claims.  Held,  that  the 
trustees  are  "trustees  of  an  'express  trust," 
within  Code  Civ.  Proc.  |  449,  and  required  to 
distribute  the  funds  as  provided  for  in  the 
agreement,  and,  on  default  of  the  debtor  to 
make  the  payments,  could  maintain  an  action 
against  him.  Heppenstall  v.  Baudouine,  113 
N.  Y.  Supp.  849,  851,  60  Misc.  R^.  620. 

TBUSTEE'S  8AXJ3 

As  Judicial  sale,  see  Judicial  Sale. 

TBUSTY 

The  term  "trusty,"  as  applied  to  a  pris- 
oner, means  trustworthy.  People  v.  Flanigan, 
66  N.  E.  988,  989,  174  N.  Y.  356. 

TRUTH 

See,  also,  True. 

TKUTHFUIXY  BISOLOSED 

The  state  anti-trust  law  provides  that 
under  penalty  of  fines,  a  corporation  must 
answer  under  oath  inquiries  as  to  whether  it 
is  violating  the  provisions  of  such  act,  pro- 
vided that  no  one  "shall  be  subject  to  any 
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criminal  prosecution  by  reason  of  anything 
truthfully  disclosed."  Held  that,  since  the 
act  could  only  apply  to  acts  done  within  the 
state,  the  response  to  inquiries  need  not  dis- 
close acts  done  outside  the  state,  to  which 
the  laws  of  other  states  could  alone  apply, 
and  therefore  the  immunity  from  criminal 
prosecution  was  not  too  narrow,  so  as  to 
render  the  act  unconstitutional,  because  it 
did  not  cover  prosecutions  by  another  state. 
As  the  act  xx>uld  not  cover  trusts  founded  in 
regard  to  interstate  commerce,  the  response 
to  inquiries  need  not  cover  acts  in  relation 
thereto,  to  which  alone  federal  laws  could 
apply,  and  the  act  was  not  unconstitutional, 
because  not  granting  immunity  from  prosecu- 
tion under  the  federal  laws.  The  words 
"truthfully  disclosed"  mean  only  that,  it  be- 
ing assumed  that  the  answer  made  under 
oath  is  truthful,  no  disclosure  made  there- 
in shall  be  the  basis  of  criminal  action 
against  the  affiant,  and  are  not  meant  as  a 
condition  to  the  Immunity  from  prosecution 
granted  by  the  statute,  and  therefore  do  not 
render  the  statute  unconstitutional  as  grant- 
ing only  a  limited  immunity.  People  ez  rel. 
Akin  V.  Butler  St.  Foundry  St  Iron  Ck).,  66 
N.  E.  849,  352,  201  IlL  236. 

TRY 

See  Regularly  Submit  and  Try. 

The  delay  within  which  a  recused  case 
should  be  tried  by  the  Judge  ad  hoc  begins  to 
ran  from  the  recusation  of  the  judge  a  quo, 
and  the  case  is  "tried,"  within  the  contem- 
plation of  the  law  (Acts  1880,  p.  30,  No.  40), 
although  dismissed  on  exception  of  "no  cause 
of  action"  filed  after  the  default,  and  al- 
though, on  appeal,  the  judgment  of  dismissal 
being  reversed,  it  is  remanded  for  further 
proceedings.  In  re  Stewart,  43  South.  66, 
118  La.  476. 

A  default  is  not  a  trial,  and  the  case  has 
not  been  "tried."  Adams  v.  Howard,  14  Vt 
168,  660. 

A  case  is  not  "tried,"  even  though  a 
counsel  for  defendant  appears,  if  a  default 
is  obtained  by  the  plaintiff.  Goddard  v.  Ful- 
lam,  38  Vt  75,  76. 

The  word  "tried,"  as  used  in  Code  Civ. 
Proc.  {  976,  providing  that  an  issue  of  law 
may  be  brought  and  tried  as  a  contested  mo- 
tion, is  to  be  deemed  as  synonymous  with  the 
words  "disposed  of."  People  v.  Bleecker  St 
&  F.  F.  B.  Co..  124  N.  Y.  Supp.  786,  787,  67 
Misc.  Rep.  582. 

TRY  WITHOUT  JUBY 

An  equity  action  In  which  a  jury  is  call- 
ed to  find  part  or  all  of  the  facts  is  not 
"tried  without  a  jury,"  within  the  meaning  of 
section  5630,  Rev.  Codes  1809,  and  is  there- 
fore not  governed  by  that  section,  either  as 
to  the  manner  of  trial  in  the  district  court 
or  the  review  in  the  Supreme  Court  upon  ap- 
peal«    Spencer  y.  Beiseker,  107  N.  W.  189, 


191,  15  N.  D.  140  (citing  Peckham  t.  Van 
Bergen,  80  N.  W.  759,  8  N.  D.  595). 

TUBERCULOSIS 

See  Consumption* 

TUBES 

See  Boiler  Tubes  or  Flues. 

The  provision  in  Tariff  Act  1897r  i  1, 
par.  152,  30  Stat.  163,  for  ''steel  tubes,  flnisb- 
ed,"  includes  bottle-shaped  vessels  of  steel, 
which  are  used  in  the  transportation  of  gas, 
and  are  about  fpur  feet  long  and  eight  inches 
in  diameter,  with  one  end  permanently  clos- 
ed and  the  other  tapered  to  a  neck.  United 
States  V.  Liquid  Carbonic  Co.,  160  Fed.  455. 
456,  87  C.  C.  A.  671  (citing  and  adopting 
United  States  v.  Downing,  105  Fed.  1005,  44 
C.  C.  A.  686). 

Steel  cylinders,  severally  19  feet  in 
length  and  4  feet  in  diameter  and  35  feet  in 
length  and  8  feet  in  diameter  used  as  storage 
tanks  for  illuminating  gas,  are  "tubes  fin- 
ished," within  the  meaning  of  the  Tariff  Act 
of  1897.  United  States  v.  Knauth,  Nachod  k 
Kuhne,  168  Fed.  539,  93  C.  a  A.  619. 

TUITION 

Under  Act  May  23,  190T  (P.  t^  202), 
relating  to  the  payment  to  a  school  district, 
in  which  high  school  pupils  resident  of  an- 
other district  are  attending,  of  the  pro  rata 
cost  of  "tuition  and  school  books,"  the  word 
"tuition"  does  not  include  the  cost  of  fuel, 
light.  Janitor's  salary,  and  other  incidental 
expenses;  nor  does  it  include  interest  upon 
bonds  of  the  school  district  maintaining  the 
high  school.  Norrtstown  Borough  School 
Dlst  V.  Upper  Merion  Tp.  School  DlsL,  49 
Pa.  Super.  Ct  561,  562. 

A  bequest  of  a  sum  of  money  "to  pay  the 
'tuition'  or  education"  of  orphans  or  poor 
children  under  a  certain  age  meant  "to  pay 
for  the  instruction  or  school  training  of  or- 
phans; that  is,  to  pay  the  fee  charged  by 
teacher  or  school  for  instruction."  Crow 
ex  rel.  Jones  v.  Clay  County,  95  S.  W,  369. 
379,  196  Mo.  234. 

In  Laws  1893,  p.  803,  c  175,  giving  a  suiv 
viving  parent  authority  by  will  or  deed  to 
dispose  of  the  "custody  and  tuition"  of  their 
minor  children,  "custody  and  tuition"  indi- 
cates the  management  of  property.  "Tui- 
tion" implies,  not  alone  the  instruction  of 
the  minor,  but  the  expenditure  of  money  for 
that  instruction,  which  is  one  of  the  Impor- 
tant duties  imposed  upon  guardians  or  one 
charged  with  the  control  of  a  minor.  Kel- 
logg V.  Burdick,  96  N.  Y.  Supp.  965,  967,  110 
App.  Div.  472. 

TUNING 

''Tuning,'*  in  wireless  transmission,  Is  a 
term  taken  from  the  musical  art,  and  implies 
the  equalization  of  frequencies  of  vibration 
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of  wave  lengths.  National  Blectrlc  SisnaUng 
Co.  Y.  United  Wireless  Telegrapli  Co^  189 
Fed.  727,  739. 

TUNNELS 

As  place  of  work,  see  Place. 

As  real  property,  see  Real  Property. 

'^Tunnels"  are  practically  horizontal 
wells,  differing  from  ordinary  wells  only  In 
that  the  waters  from  the  former  find  their 
way  to  the  surface  by  gravity,  while  in  the 
latter  pumping  must  be  resorted  to  to  bring 
the  water  to  the  surface ;  both  disturbing  the 
natural  flow  of  the  subterranean  waters,  and 
both  being  artificial  means  of  reaching  and 
controlling  the  natural  subterranean  flow  to 
develop  water  power.  Garvey  Water  Co.  v. 
Huntington  Land  &  Improvement  Co.,  97 
Pac.  428,  432,  154  Cal.  232. 

TURF  EXCHANGE 

"Turf  exchange,"  as  used  in  a  statute 
prohibiting  the  operation  of  a  turf  exchange, 
means  a  pool  room  or  place  for  betting  on 
horse  races.  State  v.  Rabb,  39  South.  971, 
115  La.  733;  Same  v.  Nease,  80  Pac.  897,  46 
Or.  433;  Same  v.  Maloney,  39  South.  539, 
544,  115  La.  498. 

TURKEY 

As  poultry,  see  Poultry. 

An  allegation  that  the  property  raffled 
was  a  ''turkey"  is  supported  by  proof  that  it 
was  a  dead  turkey.  Commonwealth  t.  Cole- 
man, 68  N.  E.  220,  222, 184  Mass.  198. 


TURN 


Seasonably    Turn ; 


See    Half    Turn ; 
Whole  Turn. 

TURN  m  IiOADIK a 

See  Loading. 

TURN  OVER 

The  words  "turn  over,"  In  a  will  directing 
executors  to  "turn  over  and  pay'*  the  residu- 
ary estate  to  a  trustee,  are  applicable  to  the 
securities  comprising  part  of  the  residue. 
Macy  V.  Mercantile  Trust  Co.,  59  Atl.  686, 
590,  68  N.  J.  Eq.  235. 

TURN  8TO0K 

Under  the  statute  which  requires  rail- 
road companies  to  maintain  fences  sufficient 
to  "resist  horses,  cattle  and  live  stock,"  an 
instruction  that  a  company  was  required  to 
maintain  one  sufficient  to  "turn  stock"  was 
not  improper ;  the  quoted  terms  being  synon- 
ymous. Deal  V.  St.  Louis,  I.  M.  &  S.  By.  Co., 
129  S.  W.  50,  52,  144  Mo.  App.  684. 

TURNOUT 

As  side  track 

The  words  "turnouts"  and  **8Wltcbe8," 
in  Acts  Tenn.  1903,  a  216,  providing  that  any 


railroad  company  may  build  turnouts  and 
swltdies  without  altering  Its  charter,  relate 
to  tracks  In  the  nature  of  side  tra<^8  adja- 
cent to  and  used  In  connection  with  another 
line  of  track,  and  do  not  refer  to  a  track 
which  branches  off  entirely  from  the  existing 
line  to  a  distant  objective  point.  City  of 
Memphis  v.  St  Louis  &  8.  F.  B.  Co.,  .183  Ted. 
529,  639,  106  C.  C.  A.  75. 

A  "turnout,"  as  applied  to  a  railway,  is  a 
short  line  of  track  having  connection  by 
means  of  switches  with  the  main  track.  By 
means  of  it  a  single-track  road  may  be  used 
by  cars  moving  in  opposite  directions,  the 
"turnout"  affording  accommodations  at  the 
side  of  the  track  for  one  train  while  the  other 
is  passing  over  the  main  track  at  that  point 
It  does  not  include  an  additional  track, 
which,  taken  In  connection  with  the  original 
track  and  with  a  double-track  railway  with 
which  the  two  tracks  connected  at  the  limits 
of  a  borough,  constituted  an  unbroken  double- 
track  line.  Borough  of  Bridgewater  v.  Beav- 
er Valley  Traction  Co.,  63  AtL  796,  798,  214 
Pa.  343. 

TURNPIKE 

"A  'turnpike'  is  a  highway,  differing 
neithe'T  in  the  responsibility  for  its  proper 
maintenance  nor  in  any  other  particular  from 
an  ordinary  highway,  save  in  the  mode  of 
constructing  and  maintaining  it  An  ordi- 
nary public  road  is  maintained  and  repaired 
by  taxes.  A  turnpike  is  supported  and  main- 
tained by  the  tolls  exacted.  A  turnpike  is 
regarded  in  law  as  a  public  easement,  and  not 
as  private  property.  Every  traveler  has  the 
same  rigl^t  to  use  it  paying  the  toll  estab- 
lished by  law,  as  he  would  have  to  use  any 
other  highway."  State  ex  rel.  Hlnes  v. 
Scott  County  Macadamized  Road  Co.,  105  S. 
W.  752,  758,  207  Mo.  54,  13  Ann.  Cas.  656 
(quoting  State  ex  rel.  Allison  v.  Hannibal  &  R. 
C.  Gravel  Road  Co.,  39  S.  W.  910,  138  Mo. 
332,  36  L.  R.  A.  457). 

il4i  higliWAy 

See  Highway. 

As  pnblio  pUioe 

See  Public  Place. 
As  pnbUo  road 
See  Public  Road. 

As  real  property 

See  Real  Property. 

TURNTABLE 

The  "turntable  doctrine^  Is  based  upon 
the  idea  that  a  dangerous  instrumentality 
has  been  constructed  where  children  were  in 
the  habit  of  congregating,  or  at  a  place  invit- 
ing to  children,  to  the  owner*s  knowledge, 
so  that  he  ought  to  have  anticipated  that 
they  would  be  attracted  to  it  Meyer  v. 
Union  Light,  Heat  8c  Power  Co.,  151  S.  W. 
941,  942,  151  Ky.  332,  48  L.  R.  A.  (N.  S.)  136 ; 
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Hlgbt  T.  American  Bakery  CJo.,  151  S.  W,  776, 
168  Mo.  App.  431;  Brown  v.  Chesapeake  & 
O.  R.  Co.,  123  S.  W.  298,  800,  135  Ky.  798,  25 
li.  R,  A.  (N.  S.)  717  (dtiiig  Thompson  on  Neg- 
ligence, P.  952).  See,  also,  Brown  v.  Rockwell 
aty  Canning  Co..  110  N.  W.  12,  13,  132  Iowa, 
631.  But  some  courts  do  not  accept  this  doc- 
trine Conrad  t.  Baltimore  &  O.  R.  Co.,  61 
S.  B.  44,  45,  64  W.  Va.  176,  16  L.  B.  A.  (N.  S.) 
1129. 

TURPENTINE 

See  Crude  Turpentine. 

As  cultivation  of  the  trees,  see  Cultiva- 
tion. 

As  f  ructus  Industrlales,  see  Fructus  In- 
dustrlales. 

As  personal  property,  see  Personal  Prop- 
erty. 

TURPITUDE 

See  Moral  Turpitude. 

TURTLE 

As  animal,  see  AnlmaL 

TUYERES 

•Tuyeres"  of  a  Bessemer  converter  are 
the  channels  which  connect  the  outer  walls 
of  the  furnace  with  the  Interior.  Farrel  v. 
United  Verde  Copper  Co.,  121  Fed.  551,  553. 

TWELVE 

An  Instruction  permitting  the  jury  to  as- 
aess  defendant's  punishment  for  manslaugh- 
ter in  the  first  degree  at  "twelve  months" 
does  not  amount  to  an  Instruction  to  fix  the 
punishment  at  a  '*year  and  a  day."  Uutrein- 
or  T.  State,  41  South.  285,  288,  146  Ala.  26. 

In  ait  action  on  a  fire  policy,  It  was  not 
error  to  refuse  an  amendment  to  the  petition 
to  the  effect  that  a  stipulation  in  the  policy 
that  any  suit  thereon  must  be  commenced 
within  "twelve  months  next  after  the  fire" 
meant  twelve  months  after  plaintiff  was  en- 
titled to  commence  suit  McDaniel  v.  Ger- 
man-American Ins.  Co.,  67  S.  £.  6G8, 134  Ga. 
180. 

Rev.  St  1899,  {  6547  (Ann.  St  1906,  p. 
3274).  now  Rev.  St.  1909,  §  7342,  requiring  the 
court  In  cities  having  more  than  100,000  popu- 
lation to  excuse  from  jury  service  a  person 
who  has  served  on  any  jury  within  "twelve 
months  next  preceding"  his  challenge,  means 
within  twelve  months  from  the  date  the  juror 
began  service  on  the  regular  panel,  and  not 
twelve  months  next  preceding  the  trial,  so 
that  a  juror  summoned  for  one  week  beginning 
with  Monday  of  the  week  of  the  trial,  and 
who  had  sat  on  juries  during  that  week,  but 
not  within  a  year  prior  to  such  Monday,  was 
not  di$K]uallfied.  Kaiser  v.  United  Rys.  Co.  of 
St  Louis,  135  S.  W.  90,  91,  155  Mo.  App.  428. 


TWELVE  O'CLOCK 

See  Noon* 

TWENTY 

The  words  "twenty  days'  notice,"  as  used 
in  a  statute  providing  for  the  giving  of  "twen- 
ty days*  notice"  by  publication  in  some  news- 
paper, but  which  does  not  specify  any  num- 
ber of  Issues  of  the  paper  in  which  the  notice 
shall  be  published,  are  satisfied  by  a  publica- 
tion In  one  Issue  of  the  paper  occurring  twen- 
ty days. prior  to  the  date  of  the  meeting  or 
other  action  of  which  the  publication  pur- 
ports to  give  notice.  McGilvery  v.  City  of 
Lewiston,  90  Pac.  348,  352,  18  Idaho,  338. 

TWENTT-ONE 

The  rule  of  the  common  law  by  which  an 
estate  devised  must  at  all  events  vest  within 
a  life  or  life  in  being  and  twenty-one  years 
afterward  has  reference  to  time,  and  not  to 
persons;  the  term  "life  or  lives  in  being"  re- 
ferring not  to  the  persons  who  are  to  take,  as 
testator  may  select  as  the  measure  of  time  the 
lives  of  any  persons  in  existence,  and  *twen- 
ty-one  years  afterward"  are  twenty-one  years 
In  gross,  without  regard  to  the  life  or  coming 
of  age  of  any  person.  Hayes  v.  Martz»  89  N. 
D.  303,  305,  173  Ind.  279. 

The  law  notes  no  fraction  of  a  day.  In 
law  a  man  is  "twenty-one  years  old"  on  the 
day  preceding  his  twenty-first  birthday. 
Hence  one  bom  on  June  9, 1883,  is  eligible  to 
vote  on  June  8, 1904.  Erwin  v.  Benton,  87  & 
W.  291,  295, 120  Ky.  536,  9  Ann.  Cas.  264. 

TWENTT-FOUR  HOUB8 

As  day,  see  Day. 

TWICE  IN  JEOPARDY 

See  Jeopardy  (In  Criminal  Law). 

TWO 

Any  two  corporations,  see  Any. 

The  word  "two,**  as  used  in  Rev.  St  1881* 
I  3971,  providing  that  any  railroad  company 
theretofore  organized  shall  have  the  power 
to  unite  its  road  with  any  other  railroad  con- 
structed or  in  progress  of  construction  in  this 
state,  or  In  any  adjoining  state,  and  merge 
and  consolidate  the  stock  of  the  respective 
companies,  making  one  JolntHStock  company 
of  the  "two"  railroads  thus  connected,  does 
not  limit  the  roads  that  may  consolidate  to 
two,  since,  as  a  consolidated  company  may  re- 
consolidate,  it  would  make  no  substantial  dif- 
ference whether  the  consolidation  was  ac- 
complished by  successslve  acts  or  by  one  con- 
current agreement  Smith  ▼.  Cleveland,  C.» 
C.  &  St  L.  R.  Co.,  81  N.  B.  501-506^  170  Ind. 
382. 

Code  1896,  S  2921,  makes  it  the  duty  of  a 
mine  owner  to  have  and  maintain  at  least 
"two  available  openings*'  to  the  surface  atia- 
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torn  of  coal  worked.  Held,  that  one  opening, 
divided  into  two  parts  by  a  partition,  does 
not  comply  with  the  statute,  which  meant 
that  there  should  be  two  separate  and  dis- 
tinct openings,  two  holes  in  the  ground.  How- 
ells  Mining  Ck>.  T.  Gray,  42  South.  448,  449, 
148  Ala.  585. 

The  expression  "twp  years,**  as  colloqui- 
ally used,  is  always  understood  as  an  ap- 
proximate statement,  and  a  declaration  by 
an  applicant  for  an  Insurance  policy  that  he 
has  not  receiyed  medical  attendance  within 
"two  years"  before  the  date  of  the  applica- 
tion wiU  be  considered  as  used  in  this  sense, 
and  attendance  by  a  physician  on  the  appli- 
cant, beginning  one  year  and  nine  months 
and  ending  one  year  and  seven  months  before 
the  application,  is  not  necessarily  a  breach  of 
warranty.  Owen  v.  Metropolitan  life  Ins. 
Co.,  67  Ati.  25,  26,  74  N.  J.  Law,  770, 122  Am. 
St.  Rep.  418. 

TWa-8TOBY  DWEIXINO  HOUSE 

The  words  "two-story  dwelling  house," 
in  a  deed  conveying  a  lot  and  providing  that 
nothing  less  than  a  "two-story  dwelling  house" 
shall  be  erected  thereon,  mean  one  two-story 
dwelling  house  designed  and  used  for  a  single 
dwelling,  and  the  construction  of  a  flat  dwell- 
ing house  intended  for  the  use  of  more  than 
one  family  is  prohibited.  Bagnall  t.  Young, 
114  N.  W.  674,  675, 161  Mich.  69. 

TWO-THIIU>S  VOTE 

Where  a  **two-thirds  vote"  or  other  pro- 
portion of  a  legislative  body  is  described  as 
necessary  for  any  purpose,  two-thirds  of  those 
who  are  present  and  constitute  a  quorum  is 
understood,  unless  si^eclal  terms  are  employed 
clearly  indicating  a  different  intention.  Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Simons,  88  Pac.  551, 
554,  75  Kan.  130  (citing  Cooley,  Const  Lim. 
[7th  Ed.]  201,  note  2). 

Const  1001, 1  76,  requires  a  "vote  of  two- 
thirds  of  each  house"  for  the  passage  of  a  bill 
at  a  special  session  of  the  Legislature  upon  a 
subject  other  than  one  designated  in  the 
Governor's  proclamation  calling  the  session. 
The  final  vote  on  an  act  at  a  special  session 
not  relating  to  any  subject  designated  by  the 
Governor  was,  yeas,  65,  nays,  0;  the  member- 
ship of  the  House  being  105.  Held,  that,  in 
view  of  Const,  f  52,  which  provides  that  "a 
majority  of  each  house .  shall  constitute  a 
quorum  to  do  business,"  and  in  view  of  the 
explicit  language  used  in  instances  in  which 
an  intent  of  the  Constitution  to  require  a 
stated  proportion  of  the  entire  membership  of 
each  house  or  of  the  Legislature  to  authorize 
action  in  certain  matters,  as  in  Const  S|  125, 
284,  286,  that  the  requirement  was  complied 
with  by  a  favorable  vote  on  the  act  of  two- 
thirds  of  a  quorum  of  each  house,  and  hence 
that  the  act  was  constitutionally  passed. 
Farmers'  Union-Warehouse  Co.  v.  Mcintosh, 
66  South.  102,  104,  1  Ala.  App.  407.  ^ 


As  used  in  Const  art  4,  |  28,  providing 
that  "two-thirds  of  that  house"  shall  be  re- 
quired to  pass  a  bill  or  joint  resolution  that 
has  been  unapproved  and  unsigned  by  the 
Governor,  the  expression  quoted  means  two- 
thirds  of  the  members  present  in  a  lawfully 
constituted  session,  and  not  two-thirds  of  the 
total  membership.  Smith  t,  Jennings,  45  8. 
B.  821,  822,  67  S.  a  324. 

TYPE 

The  provision  for  "types,  old,"  in  the  free 
list  paragraph  of  the  Tariff  Act  of  1887,  does 
not  include  an  alloy,  containing  approximately 
85  per  cent  of  lead,  12  per  cent  of  antimony, 
and  8  per  cent,  of  tin  and  copper,  made  trom 
the  dross  of  type  metal  refined  and  melted 
with  15  to  20  per  cent  of  old  movable  types, 
and  cast  in  the  form  of  stereotype  plates, 
which  were  never  used  as  such,  but  broken 
into  pieces  and  packed  in  barrels  for  importa- 
tion. Such  material  is  dutiable  as  "type 
metal."  Sapery  v.  United  States,  185  Fed. 
332,  68  C.  C.  A.  140. 

TTPEWRITHfO 

As  printing,  see  Print — ^Printing. 
As   subscribe,   see   Subscribe — Subscrip- 
tion. 

The  word  "typewriting"  is  defined  as  the 
process  of  print^g  letter  by  letter  by  the  use 
of  a  typewrite.  State  ex  Tel.  Coleman  v. 
City  of  Oakland,  77  Pac.  1384,  686, 68  Kan.  784. 

TYPICAL  CROSS-SECTION 

A  contract  for  the  excavation  of  a  bulk- 
head, the  inner  line  of  which  was  about  8 
feet  inshore  from  an  established  bulkhead 
line,  and  the  base  of  which  was  to  be  15  feet 
below  mean  low-water  mark  with  allowance 
to  the  contractor  for  whatever  he  might  ex- 
cavate within  an  extra  foot  in  each  direction, 
specified  that  no  payment  should  be  made  for 
excavation  beyond  those  limits,  "except  where 
known  loose  rock  is  shown  in  the  cross-sec- 
tions above  the  top  grade  of  the  indicated 
rock,  at  a  line  ten  feet  westerly  of  and  paral- 
lel to  the  bulkhead  line,  allowance  will  be 
made  and  paid  for  to  a  positive  line  which  is- 
forty-five  degrees  to  the  horizontal,"  and 
specified,  as  to  "typical  sections,"  that  they 
were  given  as  a  guide  only  and  to  show  ap- 
proximately what  the  contractor  might  ex- 
pect to  encounter  In  the  prosecution  of  the 
"work,"  and  represented  the  "typical  sec- 
tions" as  information  upon  (1)  "the  existing 
rock  bottom  which  was  the  top  of  the  loose 
rock;  (2)  the  corresponding  theoretical  sec- 
tions to  be  obtained,  meaning  the  so-called 
nine-foot  and  fifteen-foot  lines;  and  (3)  the 
corresponding  limiting  lines  to  which  pay- 
ment will  be  made  when  it  is  impossible  to 
produce  the  theoretical  sections;  and  that 
all  material  was  to  be  measured  by  compari- 
son of  'accurate  cross-sections.* "    The  points 


TYPICAIi  IMBBCILB 


1034 


TYPICAL  IMBECILB 


at  whidi  the  45-degree8  lines  should  com- 
mence could  not  be  ascertained  before  the 
woriE  commenced.  Held,  that  the  "corre- 
sponding theoretical  sections"  meant  the  10- 
foot  and  16-foot  lines;  that  the  "typical 
cross-sections"  could  not  be  regarded  as  the 
"accurate  cross-sections" ;  that  "work"  had  a 
double  meaning,  and,  for  the  purpose  of  fix- 
ing the  beginning  points  of  the  45-degree 
lines,  did  not  begin  until  the  blastin.:;  began, 
when  the  junctions  between  the  loose  rock 
and  the  ledge  rock  became  "known,"  so  as  to 
be  ^indicated"  upon  the  cross-sections  made 
by  the  city  after  the  work  was  completed; 
and  that  work  to  such  junctions  was  neces- 


sitated and  contemplated  by  the  contract 
R.  G.  Packard  Co-  v.  aty  of  New  York,  137 
N.  Y.  Supp.  9,  13,  151  App.  Div.  941. 

TYPICAL  IMBECILE 

Where  a  finding  was  to  the  effect  that  a 
certain  person  was  a  "typical  imbecile,"  the 
qualifying  word  "typical"  was  probably  in- 
tended to  mean  that  it  was  a  characteristic 
or  common  example  of  imbecility,  not  ab- 
normal or  unusual,  and  not  belonging  to 
other  types  of  mental  incapacity,  such  as  idi- 
ocy or  insanity.  Caple  ▼.  Drew,  78  Pac  427, 
429,  70  Kan.  136. 
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UBERRIMA  FIDES 

"'Uberrima  fides'  Is  the  rule  whldi  ap- 
plies to  agents,  partners,  and  trustees/' 
Hence  one  owed  bis  partner  the  strictest  good 
faith,  and  as  an  agent  of  the  firm  was  under 
obligation  to  keep  an.  accurate  account  of 
the  moneys  which  passed  through  his  hands. 
Wiggins  V.  Markham,  108  N.  W.  113, 115,  131 
Iowa,  102  (citing  Levi  v.  Karrick,  13  Iowa, 
344;  Keyes  v.  Bradley,  35  N.  W.  656,  78 
Iowa,  589). 

UBI  EST  SPECIALIS,  ET  RATIO  GEN- 
ERALIS  GENERALITER  ACCI- 
PI  EN  DA  EST 

The  maxim  "ubi  est  specialis,  et  ratio 
generalis  generaliter  accipienda  est,**  means 
that,  when  the  reason  for  a  particular  legis- 
lative act  and  acts  of  the  same  general  char- 
acter is  the  same,  they  should  have  the  same 
effect  Guile  v.  La  Crosse  Gas  &  Electric 
Co.,  130  N.  W.  234,  241,  145  Wis,  157, 

UBI  JUS,  IBI  REMEDIUM 

• 

"Ubi  jus,  ibl  remedium,"  does  not  mean 
that  compensation  is  given  for  every  loss.  It 
simply  means  that  there  is  a  remedy  to  en- 
force and  protect  every  legal  right  Carroll 
V.  Rye  Tp.,  101  N.  W.  894,  897,  13  N.  D.  458. 

The  maxim  "ubi  Jus,  ibi  remedium,'*  finds 
expression  in  av.  Code,  Ga.  1895,  i  4929, 
where  it  is  declared  that  "for  every  right 
there  shall  be  a  remedy,  and  every  court  hav- 
ing jurisdiction  of  the  one  may,  if  necessary, 
frame  the  other."  Henry  v.  Cherry  &  Webb, 
73  Atl.  97,  101,  30  R.  1. 13,  24  L.  R.  A.  991, 136 
Am.  St  Rep.  928, 18  Ann.  Gas.  1006. 

ULTIMATE 

UI.TIMATE  FACT 

The  distinction  between  "ultimate  facts^ 
to  be  found  by  the  jury  and  mere  "conclu- 
sions" is  an  interesting  one,  as  is  evidenced 
by  the  following  extract:  "It  sometimeft  hap- 
pens that  facts  are  so  close  to  the  line  divid- 
ing Inferential  facts  from  evidentiary  facts 
that  the  only  safe  plan  is  to  put  them  in  the 
special  verdict,  where  they  can  do  no  harm  if 
they  should  turn  out,  in  the  opinion  of  the 
rourt,  to  be  evidentiary  facts,  and  where 
their  absence  might  be  fatal  if  they  should 
turn  out  to  be  inferential  facts."  Republic 
Iron  &  Steel  Co.  v.  Jones,  69  N.  E.  191,  192, 
32  Ind.  189  (quoting  Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Miller,  37  N.  E.  348, 141  Ind.  550). 

UI^TIMATZS  OBJECT 

Intent  distinguished,  see  Intent 

1JI.TIMATEI.Y 

Testator  declared  that  the  income  of  the 
residue  should  be  divided  annually  between 


bis  son  and  daughter,  share  and  share  alike, 
**subject  to  the  provisions  hereinafter  con- 
tained," and  in  case  of  death  of  either  of 
them  his  or  her  share  should  go  to  his  or  her 
children,  and  in  case  of  death  of  either,  and 
of  all  of  the  children  of  the  deceased  one, 
then  the  surviving  8<m  or  daughter  or  surviv- 
ing grandchildren  should  receive  all  of  the 
residue;  that  all  of  his  estate  should  **ulti- 
mately"  be  divided  equally  between  all  of  the 
children  of  his  son  and  daughter  who  should 
attain  the  age  of  21  if  a  female,  and  25  if  a 
male,  and  that,  when  either  such  grandson  or 
granddaughter  should  attain  the  required 
age,  he  or  she  should  receive  in  kind  the  legal 
title  to  his  or  her  proportion  of  the  estate; 
provided  that  in  case  of  the  death  Of  any  of 
the  grandchildren  before  attaining  such  ages, 
but  after  any  such  conveyance,  then  such 
grandchild  receiving  the  conveyance  should 
be  entitled  to  a  further  share,  so  as  in  the 
end  to  divide  the  estate  among  the  grand- 
children attaining  such  ages  equally.  Held, 
that  testator's  two  children  each  took  one- 
half  the  income  for  life,  and  on  termination 
of  one  of  such  life  estates  the  children  of  the 
life  tenant  took  their  parent's  share  of  the 
income  during  the  life  of  the  other  life  ten- 
ant, and  on  the  termination  thereof  all  of  the 
grandchildren,  whether  bom  before  or  after 
testator's  death,  should  ''ultimately'*  share 
equally  in  the  corpus  of  the  estate  provided 
they  arrived  at  the  required  age.  Pltael  t. 
Schneider,  74  N.  B.  779,  782,  216  111.  87. 

ULTRA  VIRES 

The  term  "ultra  vires,"  In  Its  literal 
sense,  means  beyond  the  power  or  capacity 
of  a  corporation,  company,  or  person,  and 
this  must  be  understood  to  mean  lawful  au- 
thority. Chicago,  I.  &  L.  Ry.  Co.  v.  Southern 
Ind.  Ry.  Co.  (Ind.)  70  N.  K.  843,  852. 

''The  term  'ultra  vires*  is  the  modern 
legal  nomenclature  for  acts  of  a  corporation 
through  any  of  its  instrumentalities  which 
are  beyond  the  powers  conferred  by  law  upon 
the  legal  entity."  Fifth  Avenue  Coach  Co., 
V.  New  York,  111  N.  Y.  Supp.  769,  770,  68 
Misc.  Rep.  401. 

An  "ultra  vires"  act  is  one  beyond  the  ex- 
press or  implied  powers  of  the  corporation. 
Bradbury  v.  Waukegan  8c  W.  Mining  &  Smelt- 
ing Co.,  113  III.  App.  600,. 609. 

Undertakings  of  a  corporation  are  "ultiyi 
vires"  when  they  involve  adventures  beyond 
the  scope  of,  or  the  power  given,  by  the  char- 
ter. Kavanaugh  v.  Commonwealth  Trust  Co. 
of  New  York,  118  N.  Y.  Supp.  768,  772,  64 
Misc.  Rep.  303. 

The. doctrine  of  "ultra  vires"  has  no  ap- 
plication to  a  corporation's  torts,  but  is  ap- 
plicable only   to  its  contractual  relations. 
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Barke  t.  State,  119  N.  Y.  Supp.  1089,  1099, 
1100,  64  Misc.  Rep.  558. 

••Ultra  vires,*'  when  used  with  reference 
to  tortuous  acts  of  the  agents  of  a  municipal 
corporation,  denotes  an  act  or  acts  done  on 
behalf  of  the  corporation,  not  within  the 
scope  of  the  powers  conferred  on  it  Healds- 
burg  Electric  Light  &  Power  Co.  v.  City  of 
Healdsburg,  90  Pac.  955,  956,  5  GaL  App.  558. 

••Ultra  vires"  contracts  are  contracts 
which  are  beyond  the  statutory  powers  of  the 
corporation,  and  not  contracts  expressly  pro- 
hibited by  statute  and  contrary  to  the  public 
policy  of  the  Legislature.  Strickland  v.  Na- 
tional Salt  Co.  (N.  J.)  81  AU.  828. 

An  "ultra  vires"  act  is  one  beyond  the 
power  of  a  corporation,  and  therefore  with- 
out legal  sanction  or  vitality ;  but,  though  a 
note  given  by  a  corporation  for  stock  in  an- 
other c6rporation  Is  ultra  vires  and  uncol- 
lectible, such  note,  when  Issued  by  a  corpora- 
tion having  authority  to  issue  negotiable  pa- 
per, is  not  void  in  the  hands  of  a  bona  fide 
purchaser.  Jefferson  Bank  of  St.  Louis  v. 
Ohapman-Whlte-Lyons  Co.,  123  S.  W.  641, 
646,  122  Tenn.  415  (citing  1  Daniel  Neg.  Pa- 
per [3d  Ed.]  p.  352,  §  377). 

When  acts  of  corporations  are  spoken  of 
as  ••ultra  vires,"  It  is  not  intended  that  they 
are  unlawful,  or  even  such  as  the  corporation 
cannot  perform,  but  merely  those  which  are 
not  within  the  powers  conferred  ui)on  the 
corporation  by  the  act  of  Its  creation,  and  are 
in  violation  of  the  trust  reposed  in  the  man- 
aging board  by  the  shareholders,  that  the  af- 
fairs shall  be  managed  and  the  funds  applied 
solely  for  carrying  out  the  objects  for  which 
the  corporation  was  created.  First  Nat 
Bank  of  Kansas  City  v.  Guardian  Trust  Co., 
86  S.  W.  109, 117,  187  Mo.  494,  70  L.  R,  A.  79 
(quoting  and  adopting  the  definition  in  Whit- 
ney Arms  Ca  t.  Barlow,  63  N.  Y.  62,  20  Am. 
Rep.  504). 

Without  formulating  a  definition,  it  may 
be  properly  said  that  the  doctrine  of  ''ultra 
vires"  Is  that  at  the  Instance  of  the  state 
where  public  policy  requires  it,  or  at  the  in- 
stance of  stockholders  or  creditors  whose 
rights  would  otherwise  be  Injuriously  affect- 
ed, corporations  will  be  held  i)owerless  to  do 
anything  not  clearly  within  the  terms  of 
their  charter  or  statutory  provisions.  Our 
courts,  however,  hold  that  the  plea  of  ultra 
vires  will  not  avail  a  corporation  with  re- 
spect to  an  act  for  which  it  has  received  con- 
sideration In  any  case  where  the  status  quo 
ante  cannot  be  restored.  In  such  cases  the 
corporation  Is  estopped  to  set  up  the  plea  of 
ultra  vires.  Accommodation  notes  given  by  a 
business  corporation  are  not  valid  as  against 
corporate  creditors  or  dissenting  stockhold- 
ers, but  a  corporation  cannot  be  heard  to  plead 
that  such  notes,  given  by  it  with  the  consent 
of  all  the  stockholders,  were  ultra  vires. 
Perkins  v.  Trinity  Realty  Co.,  61  Atl.  167, 
170,  69  X.  J.  £q.  723  (citing  O.  &  A.  R.  R.  Co. 


V.  Mays  Landing,  etc.,  R.  Co.,  7  AtL  523,  48 
N.  J.  Law,  530 ;  Breslln  v.  Fries-Breslin  Co., 
58  AtL  313,  70  N.  J.  Law,  274). 

•'We  must  look  to  the  cases,  rather  than 
to  the  lexicographers,  for  a  definition  of  the 
term  •ultra  vires.'  Without  attempting  to 
cover  the  whole  ground.  It  may  be  said  that 
if  a  contract  is  of  such  character  that,  had 
the  corporation  at  once  proceeded  to  execute 
it,  its  acts  would  have  been  contrary  to  pub- 
lic policy,  or  expressly  or  impliedly  prohibited 
by  statute,  or  would  In  any  degree  disable  the 
corporation  from  the  performance  of  its  stat- 
utory duties,  the  undertaking  cannot  be  en- 
forced by  either  party.  To  this  extent  the 
cases,  English,  federal,  and  state,  are  in  rea- 
sonable harmony."  Under  Act  March  14, 
1867  (Bums'  Rev.  St.  1901, 1  3623),  providing 
that  the  common  council  shall  have  exclusive 
power  over  the  streets,  highways,  alleys,  and 
bridges  within  such  city,  the  common  council 
of  a  dty,  in  permitting  a  gas  c<Mnpany  to  use 
the  streets  for  distributing  gas  to  the  inhab- 
itants, may  protect  the  latter  from  extor- 
tion by  providing  that  the  company  shall  not 
charge  in  excess  of  certain  prices  for  its 
service.  Muncie  Natural  Gas  Co.  v.  City  of 
Muncie,  66  N.  E.  436,  439,  160  Ind.  97,  60  L. 
R.  A.822. 

"The  doctrine  of  •ultra  vires'  is  a  most 
powerful  weapon  to  keep  private  corpora- 
tions within  their  legitimate  spheres,  and  to 
punish  them  for  violations  of  their  corporate 
charters,  and  it  probably  is  not  invoked  too 
often ;  but  to  place  that  power  in  the  hands 
of  the  corporation  Itself,  or  a  private  indi- 
vidual, to  be  used  by  It  or  him  as  a  means  of 
obtaining  or  restraining  something  of  value 
which  belongs  to  another,  would  turn  an  in- 
strument, intended  to  effect  justice  between 
the  state  and  corporations  into  one  of  fraud 
as  between  the  latter  and  innocent  parties. 
Such  is  the  modern  doctrine,  evolved  and  set- 
tled in  the  progress  of  events,  reaching  from 
the  time  when  private  corporations  were  few, 
and  the  doctrine  of  ultra  vires  invoked  quite 
as  freely  as  to  them  as  to  public  corporations, 
to  a  time  when  substantially  all  restrictions 
to  the  formation  of  such  private  bodies  were 
removed,  and  they  were  authorised  and  com- 
menced to  exist,  great  and  small,  everywhere, 
for  the  purpose  of  conducting  almost  every 
kind  of  legitimate  business.  If  such  a  body 
transcend  its  powers,  it  commits  a  wrong 
against  the  state,  and  ordinarily  it  is  for  the 
state  only  to  call  it  to  account  for  such  viola- 
tion." Harris  v.  Independence  Gas  Ca,  92 
Pac.  1123,  1126,  76  Kan.  750,  13  L.  R.  A.  (N. 
S.)  1171  (quoting  and  adopting  definitioa  In 
Zinc  Carbonate  Co.  v.  First  Nat  Bank,  79 
N.  W.  229, 103  Wis.  125,  74  Am.  St  Rep.  845). 

'Terhaps  the  most  general  statement 
which  can  be  made  of  the  doctrine  of  "ultra 
vires,'  is  to  say  that  the  contract  of  a  corpora- 
tion whioh  is  unauthorized  by,  or  in  violation 
of,  its  charter  or  other  governing  statute,  or 
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entirely  outside  tbe  scope  of  the  purposes  of 
Its  creation^  Is  void,  in  the  sense  of  being  no 
contract  at  all,  because  of  a  total  want  of 
power  to  enter  into  it.  The  transaction  may 
be  beyond  the  powers  of  the  corporation,  sim* 
ply  because  it  is  foreign  to  the  purposes  ex- 
pressed or  implied  in  Jthe  charter ;  it  may  in- 
voke the  exercise  of  a  power,  not  forbidden, 
but  simply  ungranted,-  as,  for  example,  where, 
a  railroad  company  undertakes  to  guaranty 
the  expenses  of  a  public  festival.  In  the  bet- 
ter usage,  the  term  *ultra  vires*  is  limited  to 
acts  of  the  latter  class,  and  many  of  the 
courts  make  a  distinction  between  transac- 
tions which  are  illegal,  because  forbidden, 
and  those  which  are  simply  in  excess  of  the 
granted  powers."  Where*  the  charter  of  a 
railroad  company  conferred  power  to  operate 
a  railroad,  to  erect  warehouses  and  other 
works  necessary  to  the  road,  to  erect  all 
buildings,  stations,  other  works,  and  accom- 
modations necessary  or  convenient  for  the  op- 
eration of  the  road,  to  aid  any  other  company 
"in  the  construction  of  its  road,"  to  consol- 
idate with  any  other  corporation  owning  a 
railroad,  or  a  railroad  and  any  other  prop- 
erty, and  to  guarantee  the  obligations  of  oth- 
er railroad  companies,  a  contract  by  which  it 
contracted  to  pay  out  of  certain  of  its  earn- 
ings such  "C(»nmission8"  on  its  receipts  as 
would  make  good  to  a  hotel  company  a  .deficit 
in  the  hotel  company's  earnings  sufficient  to 
enable  the  hotel  company  to  pay  dividends  on 
its  stock  and  interest  on  its  bonds  was  ultra 
vires  and  void.  Western  Maryland  R.  Co.  v. 
Blue  Ridge  Hotel  Co.,  62  AtL  351,  352,  354, 
102  Md.  307,  2  L.  R.  A.  (N.  S.)  887,  111  Am. 
St.  Rep.  362  (quoting  and  adopting  definition 
in  10  Cyc.  1146 ;  France's  Elements  of  Corp. 
Law,  §  72). 

It  is  not  "ultra  vires"  for  a  canal  com- 
pany to  contract  to  construct  a  basin  on  land 
conveyed  to  it  for  a  canal,  to  be  connected 
with  the  canal,  as  a  part  of  the  consideration 
of  the  conveyance;  a  basin  being  necessary 
and  useful  for  loading  and  unloading  boats. 
Dawson  v.  Western  Maryland  R,  Co.,  68  Atl. 
301,  303,  107  Md.  70,  14  L.  R,  A.  (N.  S.)  800, 
126  Am.  St  Rep.  337,  15  Ann.  Cas.  678. 

"Ultra  vires"  contracts  are  only  those 
which  are  defective  solely  because  they  are 
beyond  the  power  of  the  corporation,  be- 
cause involving  some  undertaking  not  within 
the  scope  of  the  corporation's  charter.  Ultra 
vires  and  illegality  represent  totally  different 
ideas.  Maryland  Trust  Co.  v.  National  Me- 
chanics* Bank,  63  Atl.  70,  72,  102  Md.  608. 

"A  corporation  Is  not  liable  on  an  ac- 
commodation indorsement  in  the  hands  of 
one  who  takes  with  knowledge  of  that  fact. 
Such  an  indorsement  is  *ultra  vires.'  That 
means  that  the  corporation  would  not  be 
liable  on  it,  even  if  It  had  been  authorized 
by  all  the  directors  and  a  majority  of  the 
stockholders."  Cook  v.  American  Tubing 
&  Webbing  Ca,  65  AtL  641,  646,  28  B.  I.  41, 


0  L.  B.  A.  (N.  S.)  103  (citing  Udher  t.  Bay- 
mond  Skate  Co.,  89  N.  B.  416,  163  Mass.  1, 
and  J.  G.  Brill  Co.  v.  Norton  &  T.  St  By. 
Co.,  75  N.  E.  1003,  188  Mass.  431,  2  L.  B. 
A.  [N.  S.]  525). 

"A  contract  of  a  corporation  which  Is 
'ultra  vires'  in  the  proper  sense — that  is  to 
say,  outside  the  object  of  its  creation  as  de- 
fined in  the  law  of  its  organisation,  and 
therefore  beyond  the  powers  conferred  upon 
it  by  the  Legislature — ^is  not  voidable  only, 
but  wholly  void  and  of  no  legal  effect"  A 
contract  with  a  street  railway  company  to 
pave  a  street  for  a  consideration  inuring  to 
the  benefit  of  abutting  owners  is  ultra  vires, 
since  a  street  railway  company  organised  un- 
der the  Illinois  law  has  no  power  to  engage 
in  the  business  of  paving  streets.  Harding 
V.  Harding,  68  N.  E.  754,  760,  205  HI.  105 
(quoting  and  adopting  definition  in  National 
Home  Building  &  Loan  Ass'n  v.  Home  Sav* 
ings  Bank,  181  111.  35,  54  li.  E.  619,  64  L.  B. 
A.  399,  72  Am.  St  Bep.  245). 

"Ultra  vires  contracts"  of  a  municipal 
corporation  are  such  as  the  corporation 
has  no  power  to  make  under  any  circum- 
stances or  for  any  purpose;  but  where 
a  municipal  corporation  enters  into  a  con- 
tract which,  under  the  existing  law,  it  has 
authority  to  make,  but  fails  to  follow  the 
procedure  laid  down  by  the  statute,  it  is  not 
"ultra  vires,"  but  irregular,  and  the  contrac- 
tor or  his  assignee  may  recover  a  balance  due 
thereon.  Rogers  v.  City  of  Omaha,  114  N. 
W.  833,  80  Neb.  591. 

A  contract  of  a  corporation  Is  "ultra 
vires"  when  it  is  outside  the  objects  of  its 
creation  as  defined  in  the  law  of  its  organi- 
^sation  and  therefore  beyond  the  powers  con- 
ferred on  it  by  the  Legislature.  Where  a 
corporation,  formed,  according  to  its  artides, 
for  buying  and  selling  merchandise,  guaran- 
teed, merely  as  an  accommodation  to  a  cus- 
tomer Indebted  to  it,  payment  for  any  mer- 
chandise a  party  might  sell  to  such  customer, 
the  contract  was  **ultra  vires,"  under  Rev. 
St.  1889,  S  2508,  providing  that  no  corpora- 
tion shall  engage  in  business  other  than  ex- 
pressly authorized  in  its  charter,  or  the  laws 
under  which  it  was  organized.  EUett-Ken- 
dall  Shoe  Co.  v.  Western  Stores  Co.,  112  S. 
W.  4,  5,  132  Mo.  App.  513. 

A  contract  of  a  corporation  which  is  un- 
authorized by  or  in  violation  of  its  charter 
or  other  governing  statute,  or  entirely  out- 
side the  scope  of  the  purposes  of  its  crea- 
tion, is  **ultra  vires,"  in  the  sense  of  being 
no  contract  at  all,  because  of  total  want  of 
power  to  enter  Into  it  "The  transaction 
may  be  beyond  the  powers  of  the  corporation 
simply  because  it  is  foreign  to  the  purposes 
expressed  or  implied  in  the  charter.  It  may 
invoke  the  exercise  of  a  power  not  forbid- 
den, but  simply  ungranted,  as,  for  example, 
where  a  railroad  undertakes  to  guarantee 
the  expenses  of  a  public  f  estivaL    In  the  bet- 
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ter  usage,  tbe  term  'ultra  vires*  is  limited  to 
acts  of  the  latter  class,  and  many  of  tbe 
courts  make  a  distinction  between  transac- 
tions  which  are  illegal  because  forbidden  and 
those  which  are  simply  in  excess  of  granted 
powers."  Fifth  Avenue  Coach  Co.  v.  City 
of  New  York,  111  N.  Y.  Supp.  759,  770,  58 
Misc.  Bep.  401. 

A  corporate  contract  Is  "ultra  vires," 
in  the  proper  sense  of  that  term,,  when  it  is 
outside  the  object  of  the  corporation's  crea- 
tion as  defined  in  the  law  of  its  organization 
and  therefore  beyond  the  powers  conferred 
upon  it  by  the  Legislature.  Such  a  contract 
is  not  merely  voidable,  but  wholly  void  and 
of  no  legal  effect  The  objection  to  it  is  not 
merely  that  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it. 
The  purchase  by  a  corporation,  organized  un- 
der Rev.  St  Mo.  1S99,  §  2839,  subd.  9,  provid- 
ing for  the  organization  of  trust  companies 
to  buy  and  sell .  all  kinds  of  government, 
state,  municipal,  and  other  bonds,  and  all 
kinds  of  negotiable  and  nonnegotiable  paper, 
stocks,  and  other  investment  securities,  of 
all  the  stock  of  another  corporation,  for  the 
purpose  of  controlling  its  afTairs  or  exercis- 
ing its  powers  through  the  use  of  its  name, 
is  '^ultra  vires"  and  void ;  such  section  mere- 
ly authorizing  the  purchase  of  stock  as  in- 
vestment securities.  Anglo-American  Land 
^lortgage  &  Agency  Co.  v.  Lombard,  132  Fed. 
721,  737,  08  C.  C  A.  89  (quoting  and  adopting 
definition  given  in  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  11  Sup.  Ct  478, 
139  U.  S.  24,  59,  35  L.  Ed.  55). 

'*The  term  'ultra  vires'  has  been  used 
without  accurate  discrimination.  Certain 
contracts  on  the  part  of  corporations  may  be 
prohibited  by  positive  law,  either  statutory 
or  common.  Where  such  contracts  are  made 
by  corporations,  they  are,  of  course,  unlaw- 
ful. They  are  mala  prohiblta  and  void,  and 
for  the  same  reason  that  the  prohibited  con- 
tract of  an  individual  would  be  void.  Yet 
courts  have  termed  them  'ultra  vires,'  and 
have  then  proceeded  to  say  that  ultra  vires 
contracts  were  void,  and  might  be  disregard- 
ed at  pleasure.  More  properly  speaking, 
ultra  vires  contracts  of  a  corporation  are 
such  as  do  not  in  any  manner  serve  the  ac* 
compllsliment  of  the  purposes  for  which  the 
corporation  is  chartered.  They  are  con- 
tracts not  positively  forbidden,  but  implied- 
ly forbidden,  because  not  expressly  or  im- 
pliedly authorized."  State  v.  Corning  State 
Sav.  Bank.  113  N.  W.  500,  503,  136  Iowa,  79 
(quoting  and  adopting  detiuition  In  Tourtelot 
V.  WhiUied,  84  N.  W.  8,  0  N.  D.  407). 

"Ultra  vires"  acts  of  a  corporation  are 
such  acts  as  are  not  within  the  charter  of 
the  corporation,  w^hich  is  the  contract  under 
which  it  is  organized  and  does  business,  and 
which  includes  the  privileges  and  franchises 
extended  to  the  corporation  by  the  law  under 
which  it  Is  acting.    Every  act  done  by  the  di- 


rectors or  by  a  majority  of  the  stockholders 
outside  of  the  charter  is  unauthorised, 
though  It  might  have  been  proper,  had  the 
stockholders  by  their  contract  seen  fit  to 
bring  it  within  the  scope  of  the  business  they 
agreed  to  do.  It  may  be  such  an  act  as  the 
law  would  permit  the. corporation  to  do,  if 
the  corporation  contract  had  been  made 
broad  enough  to  include  it,  but  is  ultra  vires, 
nevertheless,  because  it  is  outside  of  the 
contract  made  by  the  stockholders.  Germer 
V.  Triple-State  Natural  Gas  &  Oil  (3o.,  54  S. 
E.  509,  517,  60  W.  Va.  143. 

In  its  primary  sense,  an  act  is  "ultra 
vires"  the  powers  of  a  corporation  when  it  Is 
wholly  outside  tht  scope  of  the  purposes  for 
which  the  corporation  was  formed  or  has  its 
being,  and  which  it  has  no  authority  to  per- 
form under  any  circumstances  or  in  any 
mode.  In  a  secondary  sense,  however,  an 
act  is  ultra  vires  as  it  affects  the  rights  of 
persons  without  whose  consent  it  may  not 
be  done,  or  when  a  corporation  is  not  author- 
ized to  perform  it  for  the  specific  purpose,  or 
in  the  particular  manner  involved,  notwith- 
standing it  may  be  within  the  scope  of  its 
general  powers.  If  the  act  is  ultra  vires  in 
the  first  sense,  the  defense  is  always  avail- 
able; but,  when  the  doctrine  is  to  be  ap- 
plied in  the  second  sense,  its  availability  de- 
pends on  the  circumstances  of  the  particular 
case.  Wykes  v.  City  Water  Co.  of  Santa 
Cruz,  184  Fed.  762,  755. 

The  term  "ultra  vires'*  is  used  In  many 
different  senses.  First,  it  describes  a  con- 
tract which  is  not  within  the  scope  of  the 
powers  of  a  corporation  to  make  under  any 
circumstances  or  for  any  purposes.  The 
second  meaning  refers  to  contracts  of  a  class 
which  the  corporation  had  a  right  to  execute, 
but  with  resi)ect  to  which  there  has  been 
some  Irregularity  or  defect  in  the  actual  ex- 
ercise of  the  power  "in  some  particular  or 
through  some  undisclosed  circumstance"  af- 
fecting the  individual  contract  In  issue.  The 
former  class  Is  ultra  vires  in  the  primary, 
and  really  only  proper,  sense  of  the  term, 
while  in  the  second  it  Is  merely  secondary: 
that  is  to  say,  an  ultra  vires  municipal  con- 
tract in  its  true  sense  is  a  contract  relating 
to  matters  wholly  outside  the  charter  powers 
of  a  corporation.  When  an  act  is  ultra  vires 
in  the  first  sense  mentioned,  it  is  generally, 
if  not  always,  void  in  toto,  and  the  corpora- 
tion may  avail  itself  of  the  plea;  but  when 
it  is  ultra  vires  in  the  second  sense,  the  right 
of  the  corporation  to  avail  itself  of  the  plea 
will  depend  upon  the  circumstances  of  the 
case.  Bell  v.  Kirkland,  113  N.  W.  271,  273, 
102  Minn.  213,  13  L.  R.  A.  (N.  S.)  793,  120 
Am.  St  Rep.  621  (citing  8  Words  and 
Phrases,  pp.  7165,  7166). 

UI.TRA  VIRES  ABSOI«UTB 

The  acts  of  a  bank  which  are  '^Itra 
vires    absolute"  are  such  as  are  beyond  the 
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powers  of  the  bank  for  any  purpose  and  un* 
der  all  circumstances.  Fidelity  &  Deposit 
Co.  of  Maryland  v.  National  Bank  of  Com- 
merce of  Dallas,  106  S.  W.  762,  785,  48  Tex. 
Civ.  App.  301. 

UMPIRE 

An  '*umplre"  is  one  called  into  an  arbi- 
tration to  act  only  after  a  disagreement  be- 
tween the  arbitrators,  and  his  opinion  nnd 
judgment  as  to  the  points  of  disagreement 
must  control  and  determine  the  award ;  bat 
he  has  no  right,  in  the  absence  of  one  of  the 
parties  and  one  of  the  arbitrators,  to  act  on 
information  from  the  other  party  and  arbi- 
trator. Crarens  V.  Estes,  139  S.  W.  761,  764, 
144  Ky.  511. 

Where  an  insurance  policy  provided 
that,  in  the  event  of  a  disagreement  as  to 
the  amount  of  loss,  the  same  should  be  as- 
certained by  two  disinterested  appraisers; 
one  to  be  selected  by  each  party  and  the  two 
selecting  an  umpire,  to  whom  differences 
should  be  submitted,  the  award  of  any  two 
being  final  the  person  chosen  as  umpire  by 
the  two  appraisers  was  thereby  invested  with 
the  power  and  authority  only  of  an  "um- 
pire,'' in  the  strict  sense  of  that  term,  and 
was  authorized  to  act  upon  and  decide  only 
the  matters  on  which  appraisers  failed  to 
agree.  He  was  not  authorized  to  act  with 
them  as  a  third  appraiser,  or  to  form  one 
of  a  majority  of  the  three  to  render  an 
award  of  the  entire  loss.  Home  Ins.  Co.  of 
New  York  r.  M.  Schlff 's  Sons,  64  Ati.  63,  66, 
103  Md.  648. 
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^Un"  is  a  preposition,  used  Indiscrimi- 
nately, and  may  mean  simply  not.  As  used 
before  another  word,  it  may  not  necessarily 
mean  "contrary  to,*'  but  may  mean  "not  au- 
thorized by,"  as  in  the  word  '^unlawful." 
state  V.  Savant,  38  South.  874,  875,  115  La. 
226. 

UNABLE 

Unable  to  attend  to  liii  duties 

Where  a  statute  authorizes  the  court 
to  appoint  an  assistant  prosecuting  attor- 
ney', where  the  regular  attorney  Is  "unable 
to  attend  to  his  duties,"  the  words  mean 
some  mental  or  physical  incapacity  to  per- 
form his  duties,  and  not  a  lack  of  experience 
or  incapacity  to  conduct  the  proseciition  prop- 
erly. Taylor  v.  State,  38  South.  380,  3b5,  40 
Fla.  C9  (citing  Mahaffey  v.  Territory,  66  Pac. 
:M2,  11  Okl.  213). 

ITj&ablft  to  offer  tax  ll«t 

Under  Rev.  St  c  9,  |  74,  barring  the 
right  to  abatement  of  taxes  unless  the  appli- 
cant was  "unable"  to  olfer  the  list  to  the 
assessors  at  the  time  appointed,  an  applicant 
for  abatement  of  taxes  does  not  show  that  he 


was  "unable"  to  offer  such  list  by  proof  that 
he  in  good  faith  supposed  that  he  was  a  non- 
resident, and  had  been  so  regarded  by  the  as- 
sessors for  a  series  of  years,  including  the 
year  of  the  assessment  complained  of,  if  in 
fact  he  was  a  resident,  and  liable  to  taxation 
as  such.  Edwards  Mfg.  Co.  v.  Farrlugton,  66 
AU.  309,  311,  102  Me.  140. 

Unable  to  travel 

A  witness  who  has  returned  home  by 
medical  advice,  because  it  would  have  been 
dangerous  for  him  to  remain  at  the  trial,  Is 
"unable  to  travel,"  within  the  meaning  of  a 
statute  allowing  his  deposition  to  be  read 
in  such  case.  State  ▼.  Wheat,  35  South.  855, 
959,  111  La.  860. 

Unable  to  work 

See  Sick  and  Unable  to  Work. 

UNANIMOUS— UNANIMOUSLY 

In  a  statute  requiring  the  "unanimous 
vote  of  all  the  members"  of  the  council  to 
pass  an  ordinance,  those  words  mean  the 
votes  of  all  the  members  constituting  the 
council,  and  not  the  unanimous  vote  of  a 
quorum  or  of  all  the  members  present 
Grickenberger  v.  Town  of  Westfield,  58  Atl. 
1097,  71  N.  J.  Law,  467. 

Under  Act  April  8,  1902,  providing  that, 
in  case  the  owners  of  proi)erty  along  a  street 
object  to  the  construction  of  a  sewer,  It  shall 
be  constructed  notwithstanding  the  objec- 
tions, provided  the  board  of  health  shall  cer- 
tify that  a  resolution  has  been  "unanimously 
adopted"  by  the  board  that  in  its  opinion  the 
construction  of  the  sewer  is  necessary  to  pre- 
serve the  public  health,  held,  that  a  unani- 
mous vote  of  all  the  members  of  the  board 
of  health  was  not  required,  but  that  the  reso- 
lution was  "unanimously  adopted"  where  the 
board  of  health  pastaing  the  same  was  legally 
constituted  and  the  resolution  was  adopted 
without  any  dissenting  vote  of  all  the  mem-' 
bers  present,  and  all  voting.  Coxon  v.  In- 
habitants of  City  of  Trenton,  73  Atl.  253,  254, 
78  N.  J.  Law,  26. 

UNAPPROPRIATED 

The  term  "unappropriated"  refers  to 
land  that  is  not  in  the  possession  of  one  who 
claims  the  right  of  possession  by  virtue  of  a 
compliance  with  the  law.  Coun  v.  Oberto,  76 
Pac.  369,  370,  32  Colo.  313. 

UNAUTHORIZED 

UNAUTHORIZED  PURPOSE 

A  tax  levied  under  an  ordinance  passed 
on  an  unconstitutional  statute  whereby  ter- 
ritory is  annexed  to  a  dty  is  one  levied  for 
an  "unauthorized  purpose,"  within  the  mean- 
ing of  Scavenger  Act,  §  15,  and  may  be  ad- 
Judged  void  in  a  proceeding  brought  under 
such  act.  State  v.  Several.  Parcels  of  Land, 
111  N.  W.  001,  602,  78  Neb.  703. 
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UNAVOIDABLE 

UNAVOIDABLE  ACCIDENT 

"Unavoidable  accident,'*  as  used  in  a 
statute  relieving  railroad  companies  from 
penalty  for  a  default  caused  by  unavoidable 
accident,  means  an  accident  unavoidable  by 
the  railroad  sought  to  be  penalized.  Hard- 
wick  Farmers*  Elevator  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  124  N.  W.  819,  821, 110  Minn.  25, 
19  Ann.  Cas.  1088  (citing  Patterson  v.  Mis- 
souri Pac.  R.  Co.,  94  Pac.  138,  77  Kan.  236,  15 
L.  R.  A.  [N.  8.]  733). 

A  railroad  is  not  liable  for  injuries  to  a 
passenger  resulting  from  unavoidable  acci- 
dent; but  the  "buckling"  of  rails  due  to  their 
expansion  by  heat  in  warm  weather,  in  conse- 
quence of  the  road's  failure  to  leave  sufficient 
space  between  the  ends  of  the  rails.  Is  not  an 
"unavoidable  accident,"  whicti  will  relieve  it 
of  liability.  Chesapeake  &  O.  Ry.  Co.  v. 
Burke,  145  S.  W.  870,  871,  147  Ky.  694,  Ann. 
Cas.  1913D,  208. 

Where  the  findings  exonerate  defendant 
from  all  acts  of  negligence  alleged,  and  the 
Jury  also  find  that  plaintiff  was  not  guilty  of 
contributory  negligence,  the  injuries  were 
caused  by  what  the  law  designates  as  an  "un- 
avoidable accident."  Tawney  v.  Atchison,  T. 
A  S.  F.  Ry.  Co.,  114  Pac.  223,  224,  84  Kan. 
854  (citing  8  Words  and  Phrases,  p.  7149). 

Where,  in  an  action  for  injuries  in  a 
street  car  accident,  the  court  instructed  that 
the  burden  was  on  plaintiff  to  prove  defend- 
ant's negligence,  and,  if  he  failed,  he  could 
not  recover,  an  instruction  that  there  was  no 
liability  for  an  unavoidable  accident  was 
properly  refused;  an  "unavoidable  accident" 
being  necessarily  one  occurring  not  because 
of  negligence,  which  was  eliminated  by  the 
requirement  of  proof  of  negligence.  Flana- 
gan V.  Chicago  City  Ry.  Co.,  145  111.  App.  66; 
Id.,  90  N.  B.  688,  690, 243  111.  456. 

The  writ  in  an  action  begun  within  the 
period  of  limitations  was  issued  April  16th, 
and  the  next  day  plaintiff's  attorney  in  an- 
other county  sent  the  writ  by  mail  to  the 
clerk  of  the  county  court,  with  a  letter  re* 
questing  him  to  approve  the  bail  bond,  and 
forward  the  writ  to  plaintiff's  local  attor- 
ney by  United  States  mail.  The  clerk  com- 
plied with  the  request,  and  oh  April  18th 
forwarded  the  letter  to  the  latter  attorney, 
who  was  then  away  from  home,  but  re- 
turned in  about  a  week,  when  a  period  of 
some  12  days  still  remained  for  service.  He 
did  not  find  the  writ,  and  knew  nothing 
about  it  until  the  following  August,  when  it 
was  discovered  in  a  pigeonhole  with  mail 
relating  to  an  official  position  held  by  the 
attorney,  which  had  come  in  envelopes  of 
the  same  sort  The  attorney  had  assumed 
that  his  associates  In  the  other  county  would 
attend  to  the  service  of  the  writ,  and  he  act- 
ed In  good  faith.  The  writ  failed  in  service 
by  "unavoidable  accident,"  within  the  mean- 


ing of  y.  S.  1214,  providing  that  if,  in  an  ac 
tion  conmaenced  within  the  time  limited  by 
statute,  the  writ  falls  of  sufficient  service  by 
unavoidable  accident,  the  plaintiff  may  have 
a  year  from  the  determination  of  the  original 
suit  to  commence  a  new  action.  Tracy  v. 
Grand  Trunk  Ry.  Co.,  57  AtL  104,  107,  76 
Vt  313. 

An  "unavoidable  accident"  is  defined  to 
be  "an  event  from  an  unknown  cause  or  an 
unusual  or  unexpected  ev4nt  from  a  known 
cause,  chance  or  casualty;  as  if  a  railroad 
bed  be  in  good  order,  and  the  engine  and  cars 
be  in  good  order,  and  the  engineer  and  other 
attendants  be  skillful  and  careful,  and  yet  a 
rail  breaks  and  the  train  is  crushed,  and  em- 
ployes and  passengers  are  killed,  that  Is  an 
unusual  and  unexpected  event  from  an  un- 
known cause,  and  an  accident."  Hence,  in 
an  action  against  a  street  railway  for  Inju- 
ries received  by  a  passenger  from  a  derail- 
ment of  defendant's  car,  an  instruction  that, 
if  such  derailment  was  the  result  of  a  mere 
accident,  then  the  railroad  company  is  not 
guilty,  is  not  objectionable  because  charging 
the  railroad  company  with  the  burden  of 
showing  that  the  derailment  was  accidental. 
Overcash  v.  Charlotte  Electric  R.,  Light  A 
Power  Co.,  57  S.  E,  377,  379,  144  N.  C.  572. 
12  Ann.  Cas.  1040  (quoting  and  adopting  defi- 
nition in  Crutchfleld  v.  Richmond  A  D.  R. 
Co.,  76  N.  C.  320). 

In  agreements  to  sell  tomatoes,  binding 
the  seller,  a  canning  company,  to  deliver  75 
per  cent  of  the  stipulated  quantity  in  case  of 
a  total  or  partial  failure  of  the  crop,  and 
containing  an  exception  as  to  the  remaining 
25  per  cent  if  the  failure  was  due  to  the  de- 
struction of  the  crop  by  hall,  drought,  or  any 
"unavoidable"  accident  or  casualty,  the  use 
of  the  word  "unavoidable"  suggests  that  the 
crop  failure  which  was  to  excuse  performance 
was  one  the  seller  could  not  avoid,  thereby 
implying  there  might  be  a  failure  of  the  crops 
for  which  it  would  be  to  blame  and  which 
would  not  excuse  performance.  But  this 
could  not  be  true  unless  the  failure  was  con- 
fined to  territory  over  which  it  might  have 
some  control;  that  is,  the  vicinity  of  its  can- 
nery, or  at  most  the  territory  planted  by 
persons  with  whom  it  made  contracts  and 
with  whom  it  might  have  stipulated  against 
inefficient  cultivation  of  the  crop.  Ryley-Wil- 
son  Grocer  Co.  v.  Seymour  Canning  Co.,  106 
S.  W.  628,  632,  129  Mo.  App.  325. 

In  Central  of  Georgia  Ry.  Co.  t.  Hall, 
52  S.  £.  679,  683,  684,  124  Ga.  322,  4  Ii.  R.  A 
(N.  S.)  898,  110  Am.  St  Rep.  170,  4  Ann. 
Cas.  128,  the  court  discusses  at  great  length 
the  definition  of  "act  of  God"  and  the  dis- 
tinction between  an  "act  of  God'^  and  an 
"unavoidable  accident,"  but  without  arriving 
at  any  conclusion  of  its  own,  except  that,  to 
relieve  a  carrier  from  liability  on  the  ground 
that  the  Injury  was  caused  by  an  act  of  God, 
the  carrier  must  itself  be  free  from  any  fault 
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Contributing  to  the  injury.  In  the  course  of 
the  discussion  the  court  makes  the  following 
citations :  Hays  y.  Kennedy,  41  Pa.  878,  80 
Am.  Dec.  627;  Stroud's  Jud.  Diet;  Bouv. 
Law  Diet;  Black's  Law  Diet.;  Anderson's 
Law  Diet,  words  ''acts  of  God,"  "common 
carrier,"  and  citations;  8  Wood's  Ry.  Law, 
1574;  2  Kent's  Com.  598;  5  Thomp.  Neg. 
6456;  Story,  Ballm.  (9th  Ed.)  §  25;  Fish  v. 
Chapman,  2  Qa.  849,  46  Am.  Dec.  393;  Story 
on  Bailm.  §§  25,  511;  2  Kent's  Com.  597; 
Backhouse  v.  Sneed,  5  N.  C.  173;  Ewart  v. 
Street  (S.  C.)  2  Bailey,' 157,  23  Am.  Dec.  131; 
Smyrl  v.  Niolon  (S.  C.)  2  Bailey,  421,  23  Am. 
Dec  146;  Central  Une  of  Boats  v.  Lowe,  50 
Ga.  509;  Doster  v.  Brown,  25  Ga.  24-26,  71 
Am.  Dec.  153;  ,Cannon  v.  Hunt,  38  S.  E.  983, 
113  Ga.  501-509;  Young  v.  Waldrip,  18  S.  E. 
23,  91  Ga.  765 ;  Richmond  R.  Co.  v.  White,  15 
S.  E.  802,  88  Ga.  805;  Carr  v.  Houston  Guano 
&  Warehouse  Co.,  31  S.  E.  178.  105  Ga.  268; 
McArthur  v.  Sears  (N.  Y.)  21  Wend.  190; 
Merritt  v.  Earle,  29  N.  Y.  115,  86  Am.  Dec. 
292;  New  Brunswick  Steamboat  &  Cana] 
Transp.  Co.  v.  Tiers,  24  N.  J.  Law,  697,  64 
Am.  Dec.  394;  Broom's  Legal  Maxims  (8th 
Ed.)  229,  230. 

IneTitable  accident  synonymous 

An  "unavoidable  accident,"  within  Act 
March  4,  1907,  c.  2939,  §  3,  34  Stat  1415,  ex- 
empting railway  companies  from  penalties  for 
working  employes  overtime  In  case  of  "un- 
avoidable accident,"  is  an  Inevitable  accident 
which  could  not  have  been  foreseen  and  pre- 
vented by  using  ordinary  diligence,  and  re- 
sulting without  the  company's  fault.  United 
States  V.  Kansas  City  Southern  Ry.  Co.,  189 
Fed.  471,  477. 

UNAVOIDABIiE  OASUAI.TT 

Sickness  of  defendant's  counsel  prevent- 
ing him  from  attending  court  is  ground  for 
vacation  of  a  default  Judgment,  under  Kirby's 
Dig.  §  4431,  subd.  7,  authorizing  it  in  case  par- 
ties are  prevented  by  "unavoidable  casualty 
or  misfortune"  from  appearing  or  defending. 
Capital  Fire  Ins.  Co.  v.  J.  H.  Davis  &  Son, 
108  S.  W.  202,  203,  85  Ark.  885. 

If,  when  an  action  was  begun  and  contin- 
uously until  after  judgment  against  defend- 
ant, she,  though  she  had  a  good  defense,  was 
disabled  by  sickness  from  appearing  in  court 
or  from  preparing  or  making  her  defense,  she 
was  entitled  to  a  vacation  of  the  Judgment 
for  "unavoidable  casualty  or  misfortune,"  un- 
der Civ.  Code  Prac.  §  518,  subd.  7.  Baker  v. 
Owensboro  Savings  Bank  &  Trust  Co.'s  Ee- 
ceiver,  130  S.  W.  969,  970,  140  Ky.  121. 

The  casualty  or  misfortune  that  author- 
izes a  new  trial  must  be  "unavoidable";  that 
Is,  such  as  could  not  by  the  exercise  of  rea- 
sonable skill  and  diligence  have  been  avoid- 
ed, and  does  not  include  the  failure  to  dis- 
cover that  an  order  had  not  been  entered,  due 
only  to  the  laxity  in  searching  the  records 
in  the  office  of  the  clerk  of  .the  court*   Louls- 

4  Wns.&  P.2D  See.— 66 


ville  &  N.  R.  Co.  v.  Paynter's  Adm'x,  101  8. 
W.  935,  938,  125  Ky.  520. 

Unavoidable  casualty  or  misfortune, 
within  Civ.  Code  Prac.  §  518,  subsec.  7,  which 
authorized  the  granting  of  a  new  trial  for 
"unavoidable  casualty  or  misfortune"  pre- 
venting the  party  from  appearing  or  defend- 
ing, includes  a  case  where  plaintiff  was  ill, 
and  neither  she  nor  her  counsel  appeared, 
and  the  case  was  dismissed,  of  which  action 
plaintiff  was  ignorant  until  long  afterwards, 
supposing  the  attorney  to  be  looking  after 
her  interests  in  the  case.  Ray  v.  Amett  (Ky.) 
106  S.  W.  828,  829. 

Whether  a  misunderstanding  between  de- 
fendant  and  his  counsel  as  to  which  of  them 
should  look  up  evidence  of  facts  on  which  the 
defense  rested,  whereby  the  evidence  was  not 
obtained,  amounts  to  "unavoidable  casualty," 
within  Code,  §  4091,  so  as  to  authorize  the 
setting  aside  of  a  default  Judgment,  depends 
much  on  the  honesty  of  it,  of  which  a  dis- 
closure of  a  meritorious  defense  is  some  evi- 
dence. Such  a  casualty  may  be  easily  fabri- 
cated, and  it  is  Important  that  it  be  scrutiniz. 
ed  closely.  Farmers'  Exchange  Bank  v.  Tres- 
ter,  124  N.  W.  793,  795,  145  Iowa,  665. 

A  foreign  insurance  company  which  had 
consented  to  service  of  process  upon  the  Com- 
missioner of  Insurance  ceased  to  do  business 
in  the  state,  and  notified  the  commissioner 
that  it  had  withdrawn  therefrom,  and  that 
thereafter  no  service  should  be  had  upon  him 
in  suits  brought  against  it  Thereafter  suit 
was  brought  on  an  agency  contract,"  and 
process  served  upon  the  commissioner,  who 
failed  or  neglected  to  forward  the  summons 
to  the  company,  and  a  default  Judgment  was 
rendered  before  it  knew  of  the  pendency  of 
the  action.  Held  that,  under  Civ.  Code  Prac. 
^  518,  subsec.  7,  the  company  was  entitled  to 
have  the  Judgment  set  aside  for  *Hinavoidable 
casualty  or  misfortune."  Chicago  Life  Ins. 
Co.  V.  Robertson,  143  S.  W.  740,  743,  147  Ky. 
61. 

The  petitioner's  counsel,  on  the  13th  day 
of  May,  1907,  the  day  on  which  the  term  of 
court  convened  at  wliich  the  action  stood  for 
trial,  having  written  to  the  clerk  of  the  court 
at  Hobart,  Okl.,  from  Wichita,  Kan.,  request- 
ing to  be  advised  by  return  mail  on  what  day 
such  case  had  been  assigned  for  trial,  no 
reply  being  received,  on  the  15th  or  16th  of 
the  same  month  petitioner  received  a  letter 
from  a  party  at  Hobart  advising  him  that 
the  case  would  be  reached  the  latter  part  of 
the  next  week.  Petitioner  immediately  wrote 
such  party  to  advise  him  by  wire  on  what 
day  the  case  was  set  for  triaL  On  the  18th 
he  received  a  telegram  as  follows:  "Your 
case  iB  set  for  the  1st"  Petitioner  immedi- 
ately took  the  letter  to  his  attorney  in  Wich- 
ita, and  they  construed  it  to  mean  the  case 
was  set  for  the  1st  of  June,  and  set  about  to 
get  ready  for  the  trial  of  the  cause.  About 
the  23d  of  May  petitioner  received  a  letter 
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from  the  same -party  at  Hobart  that  Jadg- 
inent  had  been  rendered  on  default  on  the 
21st.  On  Investigation,  it  was  revealed  that 
the  telegram  had  been  filed  with  the  company 
at  Hobart  reading,  **Your  case  is  set  for  the 
21st/*  but  that  by  mistake  in  transmission, 
when  delivered,  It  was  made  to  read  as  above 
stated.  If  the  telegram  had  been  correctly 
transmitted,  petitioner  and  his  counsel  would 
have  been  present  on  the  21st  and  defended 
the  action.  Held,  that  the  construction  of 
the  telegram  as  delivered  was  reasonable, 
and,  the  petitioner  and  his  counsel  having 
exercised  ordinary  diligence,  that  this 
amounted  to  an  "unavoidable  casualty  or 
misfortune,"  within  the  statute  respecting 
vacation  of  Judgments.  McLiaugfalin  v.  Net- 
tleton,  105  Pac.  662,  25  Okl.  319  (citing  Corn- 
ing &  Horner  v.  Tripp  [N.  Y.]  1  How.  Prac. 
14;  Trustees  of  the  Northern  Dispensary  of 
New  York  v.  Merriam  [N.  Y.]  59  How.  Prac. 
226 ;  Boyd  v.  Williams,  56  Atl.  135,  70  N.  J. 
Law,  185;  Wynn  v.  Frost,  50  Pac.  184,  6 
Okl.  89 ;  Williams  v.  Richmond  &  D.  R.  Co., 
15  S.  E.  97.  110  N.  C.  466 ;  Syf ers  v.  Keiser, 
66  N.  E.  1021,  31  Ind.  App.  6 ;  Schnltzler  v. 
Wichita  Fourth  Nat.  Bank,  1  Kan.  App.  674, 
42  Pac.  496). 

UNAVOIDABIiE  CAUSE 

''Unavoidable  causes,"  as  the  term  is 
used  in  a  contract  relieving  from  a  specified 
penalty  for  delay  brought  about  through  un- 
avoidable causes,  literally  defined,  are  in- 
evitable causes,  such  that  no  human  power 
could  prevent  City  of  Maukato  v.  Barber 
Asphalt  Paving  Co.,  142  Fed.  329,  345,  73  C. 
C.  A.  439. 

Where  several  months  elapse  between 
the  date  of  the  death  of  counsel  for  the  plain- 
tiff in  certiorari  and  the  expiration  of  the 
time  within  which  notice  of  the  sanction  of 
the  petition  could  regularly  have  been  given, 
such  death  will  not  be  considered  as  "un- 
avoidable cause/*  within  a  statute  providing 
that  in  default  of  such  notice,  unless  prevent- 
ed  by  ** unavoidable  cause,"  the  certiorari 
shall  be  dismissed.  Johnson  v.  State,  58  S. 
E.  415,  2  Ga.  App.  181. 

An  "'unavoidable  cause,*  which  cannot 
be  anticipated  or  avoided  by  the  exercise  of 
due  diligence  and  foresight,'*  and  which  will 
legally  excuse  an  interstate  carrier  of  live 
stock  for  confining  such  stock  In  cars  for  a 
period  longer  than  28  consecutive  hours 
without  unloading  for  rest,  water,  and  feed- 
ing, under  Act  June  29,  1906,  c.  3594,  |  1,  34 
Stat.  607,  is  one  which  cannot  be  avoided  by 
that  degree  of  prudence,  foresight,  care,  and 
caution  which  the  law  requires  of  every  one 
under  the  circumstances  of  the  particular 
case,  and  as  would  have  been  exorcised  by  a 
man  of  ordinary  prudence  under  such  circum- 
stances. An  accident  occurring  to  a  train 
through  the  negligence  of  the  transportation 
company  is  not  such  a  cause;  nor  is  mere 
press  of  business,  or  the  side-tracking  of  the 


train  to  allow  for  the  passing  of  other  trainB, 
the  meeting  or  passing  of  which  could  have 
been  anticipated  when  the  transportation  was 
begun,  or  the  lack  of  facilities  for  unload- 
ing or  feeding.  United  States  v.  Southern 
Pac.  Co.,  157  Fed.  459,  461. 

The  measure  of  "due  diligence  and  fore- 
sight" is  that  diligence  and  foresight  which 
pei-sons  of  ordinary  prudence  and  care  com- 
monly exercise  under  similar  circumstances. 
And  the  due  diligence  and  foresight  which 
condition  the  anticipation  and  avoidance  of 
the  other  incidental  or  unavoidable  causes 
specified  in  the  28-hour  law  is  that  degree  of 
diligence  and  foresight  which  reasonably 
prudent  and  careful  men  ordinarily  exercise 
under  like  circumstances.  An  "accidental  or 
unavoidable  cause'*  which  cannot  be  avoided 
by  the  exercise  of  due  diligence  and  foresight 
in  the  meaning  of  this  law  is  a  cause  which 
reasonably  prudent  and  careful  men,  under 
like  circumstances,  do  not  and  would  not 
ordinarily  anticipate,  and  whose  effects  mnder 
similar  circumstances  they  do  not  and  would 
not  ordinarily  avoid.  "Willfully"  means 
"purposely  or  obstinately,  and  is  designed  to 
describe  the  attitude  of  a  carrier  who,  hav- 
ing a  free  will  or  choice,  either  intentionally 
disregards  the  statute  or  is  plainly  indiffer- 
ent to  its  requirements."  Chicago,  B.  ft  Q.  R. 
Co.  V.  United  States,  194  Fed.  342,  344,  114 
C.  C.  A.  334. 

UNAVOIDABXiB  OOITTINGSMOT 

Failure  to  deliver  goods  ordered  is  not 
due  to  "unavoidable  contingencies,"  subject 
to  which  the  order  is  taken,  where  they  could 
have  been  furnished  in  a  time  satisfactory  to 
the  purchaser,  if  it  would  have  accepted  them 
in  small  shipments  from  time  to  time,  in- 
stead of  insisting  on  its  right  to  hare  them  in 
a  single  sliipment  Union  Trust  Go.  ▼.  Web- 
ber-Seely  Hardware  Co.,  84  S.  W.  784,  786,  73 
Ark.  584. 

UNAVOIDABLE  DAN GE^it 

The  running  of  a  steamer  and  the  barge 
which  she  was  towing  onto  a  towhead  and 
Into  a  growth  of  three-inch  willows  and  cot- 
tonwoods  on  the  Mississippi  river,  as  a  mat- 
ter of  good  seamanship  during  a  very  dark 
and  foggy  night  when  the  river  was  in  high 
flood,  the  barge  not  being  on  the  bottom,  wan 
an  unusual  and  unavoidable  danger  of  the 
river,  within  a  policy  insuring  the  barge 
against  "unavoidable  dangers  of  rivers." 
Paddock-Ilawley  Iron  Co.  v.  Providence- 
Washington  Ins.  Co.  of  Providence,  R.  I^  93 
S.  W.  358,  361,  118  Mo.  App.  85. 

im AVOIDABI.E  BJSUCr 

A  delay  caused  by  negligence  is  not  **iin- 
avoidable.*'  An  allegation  in  a  bill  to  obtain 
the  issuance  of  a  patent  under  Rev.  St  S 
4915,  filed  more  than  a  year  after  the  appli- 
cation was  refused  by  the  decision  of  the 
Court  of  Appeals  of  the  District  of  Columbia 
'  in  interference  proceedlngi  that  complain- 
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antB  brought  suit  within  the  year  against  the 
successful  applicant*  to  whom  the  patent  was 
granted,  and  learned  for  the  first  time  after 
such  suit  had  been  pending  for  several 
months  that  the  defendant  had  assigned  the 
patent,  whereupon  that  suit  was  dismissed 
and  the  present  one  was  brought  against  the 
assignee,  does  not  show  that  the  delay  was 
"unavoidable,"  within  the  meaning  of  Rev. 
St.  U.  S.  I  4S94:  there  being  no  allegation 
that  the  assignment  was  not  recorded,  nor 
that  complainants  had  no  means  of  ascer- 
taining the  fact  of  the  assignment.  Westlntc- 
house  Electric  &  Mfg.  Go.  v.  Ohio  Brass  Co., 
186  Fed.  518,  520. 

Where  plaintiff  had  knowledge  that  Its 
furnace  was  working  badly,  and  that  normal 
results  could  not  be  relied  on,  at  the  time  it 
contracted  to  supply  defendant's  require- 
ments of  steel  castings  for  the  remainder  of 
the  year,  the  subsequent  necessity  to  shut 
down  Its  plant  for  repairs  was  not  an  "acci- 
dent" or  an  "unavoidable  cause  of  delay," 
within  a  custom  or  usage  among  manufac- 
turers of  steel  castings  that  all  contracts  are 
subject  to  the  contingency  of  accidents  ahd 
"unavoidable  delays."  Lima  Locomotive  & 
Machine  Co.  v.  National  Steel  Castings  Co., 
155  Fed.  77,  80,  83  O.  C.  A,  593,  11  L.  R.  A. 
(N.  S.)  718. 

Under  a  statute  prohibiting  the  running 
of  freight  trains  on  the  Sabbath  day,  except- 
ing trains  starting  on  Saturday  night,  where 
the  time  of  arrival  at  destination  according 
to  schedule  Is  not  later  than  8  o'clock  Sunday 
morning,  railway  officials  should  In  good 
faith  endeavor  to  avoid  a  necessity  that  a 
freight  train,  duly  started  on  Saturday  nitjht, 
should  have  to  run  after  8  o'clock  Sunday 
morning  to  reach  destination ;  and  In  deter- 
mining what  Is  unavoidable,  the  movement  of 
this  train  should  not  be  considered  as  an 
Isolated  train  running  over  the  road  and  leav- 
ing out  of  consideration  other  trains,  but 
this  train  should  be  considered  In  relation  to 
other  trains,  and  as  one  unit  in  a  complex 
whole.  Brand  v.  State,  60  Si  E.  339,  342,  3 
6a.  App.  628. 

ITNAVOIDABIiE  HIKDBANOE 

Where  a  vessel  commenced  discharging 
cargo  In  Rio  de  Janeiro  on  the  day  that  the 
revolution  began  there  In  1893,  in  which  the 
Insurgents  captured  government  warships  lu 
the  harbor,  and  there  was  thereafter  more 
or  less  firing  between  such  ships  and  forts 
and  batteries  on  shore,  and  such  a  condi- 
tion of  affairs  was  produced  by  the  hostilities 
as  to  render  it  practically  Impossible  to  re- 
ceive the  cargo  with  the  dispatch  contem- 
plated by  the  charter,  either  because  of  the 
Intrinsic  danger  Incident  to  unloading  or  the 
inability  to  procure  the  necessary  men  to  do 
the  work,  such  condition  constituted  an  **un- 
a voidable  hindrance,"  and,  to  the  extent  that 
it  prevented  compliance  with  the  contract, 
excused  performance,  and  relieved  the  char- 


terers from  liability  under  the  provision  re^ 
quiring  them  to  pay  demurrage  for  detention 
by  the  default  of  themselves  or  their  agent. 
BurrlU  v.  Crossman,  130  Fed.  763,  766,  66  C. 
C.  A.  189. 

UKAVOIDABI^T  PREVENTED 

A  statute  providing  that  a  motion  for  a 
new  trial  shall  be  filed  within  10  days  after 
the  verdict  or  decision,  unless  the  party  is 
'^unavoidably  prevented,"  cannot  excuse  neg- 
ligence of  the  applicant  or  his  attorney,  as  it 
usually  refers  to  circumstances  beyond  the 
control  of  the  moving  party.  Todd  v.  Peter- 
son, 81  Pac.  878,  881,  13  Wyo.  613. 

In  view  of  Civ.  Code  Prac.  f  342,  which 
provides  that  an  application  for  a  new  trial 
must  be  made  at  the  term  at  which  the  ver- 
dict or  decision  Is  rendered,  and  within  three 
days  after  its  rendition,  unless  unavoidably 
prevented,  such  an  application  on  the  ground 
that  plaintiffs  and  their  attorneys  were  pre- 
sented by  accident  and  surprise,  which  ordi- 
nary prudence  could  not  have  guarded 
against,  from  attending  the  term  of  court  at 
which  the  judgment  against  them  was  ren- 
dered, made  at  the  following  term  of  court, 
came  too  late,  the  words  "unavoidably  pre- 
vented" extending  the  time  for  making  the 
application  beyond  the  three  days,  but  not 
beyond  the  term,  after  which  other  provi- 
sions of  the  Code  must  be  looked  to  for  relief. 
Wobble  V.  Finch  (Ky.)  110  S.  W.  808. 

Bankr.  Act  July  1,  1898,  c.  541,  f  14a,  80 
Stat.  550,  provides  that  any  person,  after  the 
expiration  of  a  month  and  within  the  next 
12  months  subsequent  to  the  adjudication, 
may  file  an  application  for  discharge,  and,  if 
it  shall  be  made  to  appear  to  the  Judge  that 
the  bankrupt  was  "unavoidably  prevented" 
from  filing  it  within  such  time,  it  may  be  fil- 
ed within,  but  not  after,  the  expiration  of 
the  next  6  months.  Section  14b  requires  a 
denial  of  the  application  In  case  the  bankrupt 
has  been  granted  a  discharge  in  voluntary 
proceedings  within  6  years.  Held,  that  the 
fact  that,  If  a  bankrupt  applied  for  a  dis- 
charge within  12  months,  it  would  neces- 
sarily be  denied  because  of  his  discharge  in 
voluntary  proceedings  within  6  years  such 
fact  did  not  "unavoidably  prevent"  him  from 
filing  his  application  for  discharge  within 
such  time,  so  as  to  authorize  an  extension  of 
time  to  file  until  after  the  6-year  period  had 
expired.    In  re  Value,  186  Fed.  635. 

UNBALANCED  BID      • 

An  "unbalanced  bid"  for  public  work  is 
a  bid  based  on  nominal  prices  for  some  work 
and  enhanced  prices  for  other  work.  Such  a 
bid  is  not  per  se  fraudulent  nor  unlawful, 
and  where  there  is  shown  to  have  been  no 
material  enhancement  of  the  gross  price  and 
the  items  are  fairly  identified,  the  contract  is 
not  reasonably  assailable.  Walter  v.  Mc- 
GlelUn,  96  N.  Y.  Supp.  479,  481,  48  Misc.  Kep. 
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216  (citing  Reilly  v.  Mayor,  etc.,  of  New  Tork, 
18  N.  E.  623,  111  N.  Y.  478 ;  Matter  of  Ander- 
son, 17  N.  E.  209,  109  N.  Y.  554). 

UNBECOMING  CONDUCT 

A  provision  of  tlie  Constitution  of  a 
Brotherhood  of  Locomotive  Engineers  au- 
thorizing the  expulsion  of  members. for  "un- 
becoming conduct"  cannot  lawfully  be  so 
construed  as  to  sanction  the  expulsion  of  a 
member  on  the  ground  that  he  had  testified 
as  an  expert  against  a  railroad  to  the  injury 
of  other  brothers  and  causing  the  broUier- 
hood  to  lose  prestige  with  the  railroad. 
Thompson  v.  Grand  International  Brother- 
hood of  Locomotive  Engineers,  91  S.  W.  834, 
838,  41  Tex.  Civ.  App.  17G, 

UNBORN  CHILD 

As  existing  person,  see  Existing  Person. 

UNBROKEN  PACKAGE 

An  ''unbroken  package,**  within  Local 
Option  Law,  |  18,  which  provides  that  the 
act  shall  not  apply  to  certain  deliveries  of 
unbroken  packages  by  wholesalers,  is  a  pack- 
age in  the  original  form  in  which  it  was 
made  by  the  shipper  for  shipment  and  deliv- 
ery into  a  dry  unit,  if  the  receptacle  is  one 
ordinarily  used  by  honest  dealers  in  the 
same  business,  and  is  recognized  commercial- 
ly as  such  receptacle ;  the  term  not  being  re- 
stricted to  the  original  package  as  put  up  by 
the  manufacturer,  and  as  received  by  the 
wholesaler;  and  hence  a  demijohn,  filled  by  a 
wholesale  dealer  in  a  wet  unit  from  a  larger 
receptacle  then  in  his  store,  and  delivered  in 
the  same  condition  in  a  dry  unit,  is  an  "un- 
broken package,"  within  the  act.  State  v. 
Maire,  120  Pac.  87,  66  Wash.  591»  39  L.  B.  A. 
(N.  S.)  1051. 

UNCERTAIN 

VNOERTAIK  BAXAOES 

The  rule  against  the  recovery  of  dam- 
ages where  they  are  "uncertain**  relates  to 
uncertainty  as  to  the  cause  rather  than  un- 
certainty as  to  the  measure  or  extent.  Thay- 
er-Moore Brokerage  Co.  ▼•  Campbell,  147 
S.  W.  545,  550, 164  Mo.  App.  & 

imCERTAIN  PROFITS 

In  an  action  for  breach  of  contract,  prof- 
its are  considered  "uncertain"  which  are 
purely  speculative  in  their  nature,  and  de- 
pendent on  so  many  incalculable  contingen- 
cies as  to  make  it  impracticable  to  determine 
them  by  any  trustworthy  mode  of  computa- 
tion. Dickerson  v.  Finley,  48  South.  548,  552, 
158  Ala.  149. 

UNCHASTE— UNCHASTITY 

"Chastity"  is  that  virtue  which  prevents 
th«  unlawful  commerce  of  the  aexes,  and  '*un- ' 


chastity"  is  the  reverse  of  this.  Lysacker  v. 
Bemidji  Pioneer  Pub.  Co.,  130  N.  W.  850,  851, 
114  Minn.  179. 

Unchaste  character  may  exist  without 
actual  "uhchastity."  It  consists  of  Impurity 
of  mind  with  reference  to  the  sexual  rela- 
tions. State  V.  Hummer,  104  N.  W.  722,  724, 
128  Iowa,  506. 

Iiewdness  synonyatoiifl 

"Lewdness"  is  synonymous  with  Im- 
purity," "unchastity,"  "licentiousness,"  and 
"sensuality."  Jamison  v.  State,  94  S.  W. 
675,  678,  117  Tenn.  58  (citing  Cent  DictJ. 

UNCIVILIZED  COUNTRY 

See  Wild  and  Undvilised  Country; 

UNCLASSIFIED  SERVICE 

As  the  services  rendered  by  appointees 
in  the  office  of  the  city  clerk  and  derk  of  the 
board  of  aldermen  of  the  dty  of  New  York 
are  in  the  main  legislative,  such  appointees 
are  in  the  "unclassified  service,"  within  Civil 
Service  Law  (Laws  1899,  p.  79iB,  c.  370),  i  8, 
though  they  are  not  directly  appointed  by  the 
board  of  aldermen,  but  by  the  city  clerk,  him- 
self elected  by  the  board.  O' Grady  ▼.  PoUc, 
116  N.  Y.  Supp.  290,  291,  132  App.  Dlv.  47. 

UNCLE 

"Uncle**  includes  an  uncle  of  the  half 
blood.  State  v.  Quiton,  24  South.  784»  785, 
61  La.  Ann.  155. 

UNCLEAN  HANDS 

"  'Unclean  hands,'  within  the  meaning  of 
a  maxim  of  equity,  is  a  figurative  description 
of  a  class  of  suitors  to  whom  a  court  of 
equity  as  a  court  of  conscience  will  not  even 
listen,  because  the  conduct  of  such  suitors  Is 
itself  unconscionable — L  e.,  morally  repre- 
hensible as  to  known  facts."  The  fraud  of  an 
agent,  that  is  by  mere  imputation  chargeable 
upon  a  complainant,  will  not  render  the 
hands  of  the  latter  unclean  within  the  mean- 
ing of  this  maxim.  Vulcan  Detinning  Co.  ▼. 
American  Can  Co.,  67  Atl.  339,  341,  72  N.  J. 
Eq.  387,  12  L.  R.  A.  (N.  S.)  102  (citing  and 
adopting  American  Association  t«  Innia^  60 
S.  W.  388, 109  Ky.  595). 

UNCOLLECTED  COSTS 

Under  Cr.  Code,  |  13,  subd.  14,  author- 
izing judgment  for  costs  against  one  convict- 
ed of  crime,  and  Municipal  Court  Act  July  1« 
1905,  11  57,  58,  as  amended,  imposing  costs 
and  providing  that  moneys  collected  on  Judg- 
ments in  the  municipal  court  shall  be  first 
applied  to  tlie  payment  of  "uncollected  costs,** 
costs  may  not  be  imposed  against  the  public 
incurred  in  unsuccessfully  prosecuting  one 
charged  with  crime,  and  the  phrase  "uncol- 
lected costs*'  includes  only  costs  collectible 
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by  means  of  legal  process,  and  there  is  no 
authority  for  the  application  of  moneys  col- 
lected to  the  payment  of  costs  incurred  in  un- 
successfully  prosecuting  one  for  crime.  Gal- 
pln  v.  City  of  Chicago,  94  N.  E.  961,  966,  249 
lU.  554. 

UNCONDITIONAL 

UNCONDltlONAIi  AND  SOLE  OWNER- 


Seet  also,  Entire,  Unconditional,  and  Sole 
Ownership;  Sole  and  Unconditional 
Ownership;   Sole  Ownership. 

A  person  may  be  the  "uuconditihonal  and 
sole  owner"  of  premises  on  which  an  insured 
building  is  erected,  though  the  property  is 
encumbered  by  a  mortgage.  Vankirk  t.  Cit- 
izens' Ins.  Co.,  48  N.  W.  798,  799,  79  Wis.  627. 

A  fire  policy  stipulating  that  it  shall  be 
void  if  the  interest  of  insured  be  other  than 
"unconditional  and  sole  ownership'*  is  not 
rendered  void  merely  because  of  the  issuance 
of  a  tax  certificate  creating,  at  most,  a  lien 
for  taxes  in  existence  in  substance  before  the 
tax  sale.  Connecticut  Fire  Ins.  Co.  v.  Colo- 
rado Leasing,  Min.  &  Mill.  Co.,  116  Pac.  154, 
159,  50  Colo.  424,  Ann.  Cas.  1912C,  597. 

A  purchaser  in  possession  under  a  con- 
tract of  purchase  is  the  '"unconditional  and 
sole  owner"  within  a  fire  policy  though  the 
purchase  money  has  not  been  paid  in  full; 
the  purchaser  not  being  in  default  Con- 
necticut Fire  Ins.  Co.  t.  Colorado  Leasing, 
Min.  &  Mill.  Co.,  116  Pac.  154,  159,  50  Colo. 
424,  Ann.  Cas.  1912C,  597. 

Conditions  in  insurance  policies  that  the 
assured  shall  have  "unconditional  and  sole 
ownership"  Of  the  property  insured,  or  that 
he  shall  have  the  title  in  fee  simple,  are 
complied  with  by  showing  that  he  has  the 
equitable  title.  Arkansas  Ins.  Co.  v.  Mc- 
Manus,  110  S.  W.  797,  798,  86  Ark.  115. 

A  vendee  in  possession  under  a  contract 
not  signed  by  him,  but  referring  to  an  appli- 
cation to  purchase  signed  by  him,  was  within 
the  rule  that  the  holder  of  an  equitable  title 
is  the  "unconditional  and  sole  owner"  within 
the  -meaning  of  that  condition  in  a  policy  of 
insurance.  McCollough  v.  Home  Ins.  Co.  of 
New  York,  102  Pac.  814,  815,  155  Cal.  659, 
18  Ann.  Cas.  862  (citing  and  adopting  2 
Cooley,  Ins.  1369;  Pennsylvania  F.  I.  Co.  v. 
Hughes,  108  Fed.  497,  47  C.  C.  A.  459 ;  Phenix 
Ins.  Co.  V.  Kerr,  129  Fed.  723,  64  C.  O.  A. 
251,  66  L.  R.  A.  569;  Loventhal  v.  Home 
Ins.  Co.,  20  South.  419,  112  Ala.  108,  33  L.  B. 
A.  258,  57  Am.  St  Rep.  17;  Dupreau  v. 
Hibemia  Ins.  Co.,  43  N.  W.  586,  76  Mich.  615, 
5  L.  R.  A.  671;  Pelton  v.  Westchester  Fire 
Ins.  Co.  [N.  Y.]  13  Hun,  23,  affirmed  77  N.  Y. 
605;  Imperial  Fire  Ins.  Co.  v.  Dunham,  12 
Atl.  668,  117  Pa.  460,  2  Am.  St  Rep.  686; 
Franklin  Fire  Ins.  Co.  v.  Crockett  [Tenn.]  7 
Lea,  725:  Johannes  v.  Standard  Fire  Office, 
35  N.  W.  298,  70  Wis.  196,  5  Am.  St  Rep.  159).  J 


A  vendee  of  land  occupying  it  under  an 
executory  contract,  on  which  he  has  paid  a 
portion  of  the  price,  and  on  which  he  has 
erected  a  building,  is  an  "unconditional  and 
sole  owner"  in  fee  simple,  within  the  condi- 
tion of  a  fire  policy  providing  that  it  shall  be 
void  if  the  interest  of  insured  is  other  than 
unconditional  and  sole  ownership  of  the  fee- 
simple  title.  Jordan  v.  Hanover  Fire  Ins. 
Co.,  66  S.  B.  206,  207,  151  N.  C.  841. 

A  vendee  of  land  occupying  the  same  un- 
der an  executory  contract  of  purchase  is  the 
'*unconditional  and  sole  owner"  of  the  same 
and  of  the  fee-simple  title  thereto,  though  the 
entire  purchase  price  has  not  been  paid, 
within  the  condition  of  a  fire  policy  avoiding 
the  same,  if  the  interest  of  insured  be  other 
than  the  sole  and  unconditional  ownership, 
or  if  the  subject  of  insurance  be  located  on 
ground  not  owned  by  insured  in  fee  simple. 
Arkansas  Ins.  Co.  v.  Cox,  98  Pac.  552,  555,  21 
Okl.  873,  20  L  R.  A.  (N.  S.)  775,  129  Am.  St 
Rep.  808. 

A  condition  in  a  fire  insurance  poUcy 
that  insured  must  be  the  "unconditional  and 
sole  owner"  does  not  refer  to  the  legal  title, 
but  to  insured's  interest,  and  is  not  broken 
by  incumbrances  placed  on  the  property  by 
him;  and  hence  insured  would  be  the  uncon- 
ditional and  sole  owner,  though  he  had  given 
an  option  or  made  a  conditional  sale  which 
he  could  not  spedflcally  enforce,  and  where 
the  risk  of  loss  by  fire  continues  to  be  his. 
Rochester  German  Ins.  Co.  v.  Monumental 
Sav.  Ass'n,  60  S.  E.  93,  94,  107  Va.  701. 

An  insurer  of  goods  obtained  possession 
of  them  from  their  owner  under  an  agree- 
ment to  replace  them,  if  he  sold  them,  or  pay 
the  owner  for  them  at  a  time  specified,  and 
obtained  insurance  thereon.  The  previous 
owner  had  no  control  over  the  goods  and  no 
right  to  repossess  himself  of  them.  Held, 
that  Insured  had  an  "unconditional  sole  own- 
ership" within  the  meaning  of  such  words, 
as  used  in  the  policy  of  insurance.  Bush  v. 
Hartford  Fire  Ins.  Co.,  71  AU.  916,  923,  222 
Pa.  419. 

A  person  holding  a  conveyance  of  land 
in  fee  simple  is  the  sole  and  unconditional 
owner,  within  a  provision  of  a  fire  policy 
that  it  should  be  void  if  the  interest  of  the 
insured  were  other  than  "unconditional  and 
sole  ownership,"  though  there  are  payments 
still  due  for  the  property,  for  which  the  ven- 
dor has  a  lien.  President,  etc.,  of  Insur- 
ance Co.  of  North  America  v.  Pitts,  41  South. 
5,  6,  88  Miss.  587,  7  L  R.  A.  (N.  S.)  627,  117 
Am.  St  Rep.  756,  9  Ann.  Cas.  54  (citing 
T'nlon  Assur.  Soc.  of  London,  England,  v. 
Nails,  44  S.  E.  896,  101  Va.  613,  99  Am.  St. 
Rep.  923;  Milwaukee  Mechanics'  Ins.  Co.  v. 
B.  S.  Rhea  &  Son,  123  Fed.  9,  60  C.  C.  A.  103; 
Ellis  V.  Insurance  Co.,  32  Fed.  646;  19  Cyc. 
693;  aiorotock  Ins.  Co.  v.  Rodefer,  24  S.  E. 
393,  92  Va.  747,  53  Am.  St  Rep.  846;  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Cochran,  26  South. 
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032,  77  Miss.  348,  78  Am.  St.  Rep.  524; 
Rosen  stock  v.  Mississippi  Home  Ins.  Ck).,  35 
South.  309,  82  Miss.  674). 

Where,  prior  to  the  writing  of  a  poUcy 
on  a  tug,  plaintiff,  the  insured,  contracted 
in  writing  to  seU  the  tug  to  C,  in  considera- 
tion of  1600  paid  and  a  note  for  $2,300  given 
by  C,  payable  on  or  before  May  1,  1910, 
agreeing  to  give  C.  immediate  possession  of 
the  tug,  and  a  clear  bill  of  sale  covering  the 
purchase  on  payment  of  the  note,  which  was 
thereafter  extended,  C.  being  in  possession 
at  the  time  the  insurance  was  effected,  and 
at  the  time  of  the  loss,  the  contract  was  In 
part  executed;  and  hence  plaintiff  had  not 
"unconditional  and  sole  ownership"  of  the 
property,  as  required  by  the  policy.  Point 
Gratiot  Sand  &  Gravel  Co.  v.  Hartford  Fire 
Ins.  Co.,  136  N.  Y.  Supp.  877,  878,  77  Misc. 
Rep.  221. 

One  built  an  ice  plant  with  his  own 
money  on  a  part  of  a  block  of  ground  the  title 
to  which  was  in  his  deceased  wife  and  of 
which  he  was  the  owner  by  inheritance  of  a 
one-third  interest.  He  was  an  ignorant 
man,  who  had  originally  bought  the  property 
and  honestly  supposed  it  was  his  own,  and 
had  always  so  considered  and  treated  it  On 
his  verbal  application  to  an  agent,  insurance 
policies  were  issued  to  him  covering  the 
building  and  its  contents.  No  written  appli- 
cations were  made  or  required,  nor  any  rep- 
resentations as  to  the  nature  or  extent  of  his 
interest  Under  the  law  of  the  state  a  co- 
tenant  who  made  improvements  in  the  belief 
that  he  was  the  sole  owner  was  entitled  to 
have  allotted  to  him  the  improved  part,  with- 
out taking  into  consideration  the  value  of 
his  improvements,  or  in  case  of  sale  was  en- 
titled to  the  increased  value  due  to  his  im- 
provements. Held,  that  the  policies  were  not 
avoided  by  reason  of  a  condition  therein  that 
they  should  be  void  "if  the  interest  of  the  as- 
sured be  other  than  'unconditional  and 
sole  ownership,*  or  if  the  subject  of  the 
insurance  be  a  building  on  ground  not  owned 
by  the  assured  in  fee  simple.  Rochester 
German  Ins.  Co.,  of  Rochester,  N.  Y.,  v. 
Schmidt,  151  Fed.  681,  683. 

An  insured's  ownership  is  "sole"  when 
no  one  other  than  insured  has  any  interest 
in  the  property  as  owner,  and  is  "imcondi- 
tional"  when  the  quality  of  the  estate  is  noc 
limited  or  affected  by  any  condition,  within 
the  meaning  of  a  policy  providing  that  it 
shall  be  void  if  the  interest  of  the  insured  be 
other  than  "unconditional  and  sole  owner- 
ship." Rochester  German  Ins.  Co..  of  Roches- 
ter. N.  Y.,  V.  Schmidt,  162  Fed.  447.  451,  SO 

\jt    K^m  A.    OiiO, 

The  interest  of  a  purchaser  of  property, 
which  he  has  unqualifiedly  agreed  to  pur- 
chase, and  which  the  former  owner  has  abso- 
lutely contracted  to  sell  to  him  upon  definite 
terms,  is  the  sole  and  unconditional  owner- 
ship within  the  meaning  of  such  clause  In 


insurance  policies,  since  the  vendor  may 
compel  the  purchaser  to  pay  for  the  property, 
and  to  suffer  any  loss  that  occurs.  Phenix 
Ins.  Go.  V.  Hiiliard,  52  South.  799,  801,  5U 
Fla.  590,  138  Am.  St  Rep.  171. 

The  just  and  reasonable  purpose  of  insur- 
ance policies  in  requiring  insured  to  have  the 
sole  and  unconditional  ownership  of  the  In- 
sured property  is  to  give  protection  only  to 
those  upon  whom  the  loss  insured  against 
would  inevitably  fall  but  for  the  insurance, 
and  to  avoid  taking  risks  for  those  whose 
lack  of  interest  or  whose  contingent  interest 
in  the  property  might  tend  to  encourage  care- 
lessness or  wrongdoing  in  its  use  or  preser- 
vation.   Id. 

To  be  "unconditional  and  sole,"  within 
the  meaning  of  such  phrase  as  used  in  an  in- 
surance policy,  the  interest  or  ownership  of 
insured  must  be  completely  vested;  not  con- 
tingent or  conditional,  nor  in  common  or 
jointly  with  others,  but  of  such  nature  that 
insured  must  alone  sustain  the  entire  loss  if 
the  property  be  destroyed,  whether  the  titie 
be  legal  or  equitable.    Id. 

The  "unconditional  and  sole  ownership" 
of  property,  within  the  meaning  of  such 
phrase  in  an  insurance  policy,  is  in  those  on 
whom  the  loss  insured  against  would  certain- 
ly fall,  not  as  a  matter  of  mere  contract  ob- 
ligation, but  as  the  result  of  real  bona  fide 
rights  in  the  insured  prc^rty.    Id. 

UnCONDITIOlfAI.   CONTRACT 

An  order  for  money  drawn  by  a  mu- 
nicipal corporation  upon  its  treasurer,  pay- 
able upon  demand  and  without  condition,  is 
in  effect  a  promissory  note,  and  is  an  "un- 
conditional contract  in  writing,r  within  the 
meaning  of  a  statute  providing  that  when- 
ever defendant  in  justice  court  on  an  uncon- 
ditional contract  in  writing  makes  defense, 
he  shall  make  such  defense  at  the  first  term. 
Morgan  v.  City  of  Cohutta,  47  S.  E.  971,  972. 
120  Ga.  423. 

imCONBITIOXAIi  PROMISE  TO  PAT 

Under  Negotiable  Instruments  Iaw, 
Laws  1897,  p.  722,  c.  612,  $  20,  providing  that 
an  Instrument,  to  be  negotiable  must  contain 
an  unconditional  promise  or  order  to  pay  a 
sum  certain  in  money,  and  must  be  payable 
on  demand  or  at  a  fixed  or  determinable 
future  time,  and  section  22,  defining  an  **un- 
conditional  promise"  as  therein  used  as  fid- 
lows:  "An  unqualified  promise  or  order  to 
pay  is  unconditional  within  the  meaning  of 
this  act,  though  coupled  with:  <1)  An  indica- 
tion of  a  particular  fund  out  of  which  reim- 
bursement is  to  be  made,  in  a  particular  ac^ 
count  to  be  debited  with  the  amount ;  or  (2)  a 
statement  of  the  transaction  which  gives  rise 
to  the  instrument  But  an  order  or  promise 
to  pay  out  of  a  particular  fund  is  not  iinoon- 
ditional" — bonds  issued  by  a  joint-sto6k  as- 
sociation, secured  by  trust  deed  and  pay- 
able to  bearer,  are  negotiable,  although  by 
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the  express  terms  thereof  tbe  stockholders 
of  tbe  association  are  exonerated  from  indi- 
vidual liability  for  payment  of  the  bonds  and 
interest;  liability  being  confined  to  the  se> 
curity  and  to  the  assets  of  the  association, 
and  such  limitation  not  restricting  the  lia- 
bility to  a  particular  fund.  Hlbbs  v.  Brown, 
98  N.  Y.  Supp.  353,  357,  112  App.  Div.  214. 

Civ.  Code  1895,  §  3991,  provides  that  a 
"negotiable  instrument"  is  a  written  promise 
or  request  for  the  payment  of  a  certain  sum 
of  money  to  order  or  bearer.  Section  3992 
provides  that  a  negotiable  instrument  must 
be  made  payable  in  money  only,  and  without 
any  condition  not  certain  of  fulfillment.  Sec- 
tion 3996,  as  amended  by  Laws  1899,  p.  124, 
provides  that  a  negotiable  Instrument  may 
contain  a  pledge  of  collateral  security,  with 
the  authority  to  dispose  thereof,  also  a  provi- 
sion for  reasonable  attorney  fee,  or  both. 
Section  3997  provides  that  a  negotiable  In- 
strument must  not  contain  any  other  con- 
tract than  such  as  is  specified  in  this  article. 
Laws  1903,  p.  238,  8  3,  subd.  2,  provides  that 
an  unqualified  order  or  promise  to  pay  is  "un- 
conditional" within  the  meaning  of  this  act, 
though  coupled  with  a  statement  of  the  trans- 
action which  gives  rise  to  the  instrument 
Held,  that  a  paper  containing  an  order  or 
contract  for  goods,  and  a  note  promising  to 
pay  for  them,  is  not  a  negotiable  instrument, 
where,  if  the  note  be  detached,  the  order  for 
goods  would  be  destroyed.  State  v.  Mltton, 
96  Pac.  926,  929,  37  Mont.  366,  127  Am.  St 
Rep.  732. 

Under  Negotiable  Instruments  Law 
(Laws  1897,  c.  612,  i  20),  which  provides  that 
an  instrument,  to  be  negotiable,  must  be  in 
writing  and  signed  by  the  malter  or  drawer, 
must  contain  an  ^'unconditional  promise"  or 
order  to  pay  a  sum  certain  In  money,  must 
be  payable  on  demand  at  a  fixed  or  determin- 
able future  time,  and  must  be  payable  to  or- 
der or  to  bearer,  and  section  22,  which  de- 
clares that  '*an  unqualified  order  or  promise 
to  pay  is  unconditional  within  the  meaning 
of  this  act,  though  coupled  with  ♦  ♦  ♦  a 
statement  of  the  transaction  which  gives  rise 
to  the  instruments,"  an  instrument  in  the 
form  of  a  letter,  addressed  to  the  general 
agent  of  an  insurance  company,  dated  April 
19,  1906,  which,  after  acknowledging  receipt 
of  a  life  insurance  policy  requested  him  *'to 
place  the  said  policy  in  force  from  this  date, 
and  I  promise  to  pay  you  or  your  order  the 
fisrt  annual  premium,  amounting  to  ^53.10, 
as  follows: 

Cash  paid  W.  B.  Watts 1521.24 

On  July  10th,  1905 10.00 

On  Sepf.  10th,  1905 10.00 

On  Nov.  10th,  1905 11.86 


?53.10 
••Arthur  N.  Taylor" 
— is  a  "negotiable  instrument";  the  mere  fact 
that  its  language  shows  that  the  considera- 
tion for  the  promise  was  an  indebtedness  for 


an  unpaid  balance  of  a  premium  upon  a  poli- 
cy of  insurance  upon  defendant's  life  which 
had  been  delivered  to  him  not  operating  to 
make  it  nonnegotiable,  under  the  statute  or 
the  customs  and  usages  of  merchants.  Equl- 
table  Trust  Co.  of  New  York  v.  Taylor,  131 
N.  y .  Supp.  476,  477,  146  App.  Dlv.  424. 

UNCONSCIONABLE 

Equity  will  not  enforce  an  unconscion- 
able contract,  but  the  fact  that  one  provision 
of  a  legal  contract,  or  even  the  entire  con- 
tract, is  more  favorable  to  one  party  than  to 
the  other,  does  not  ordinarily  render  it  **un- 
consclonable."  Cbanute  Brick  &  Tile  Co.  v. 
Gas  Belt  Fuel  Co.,  109  Pac.  398,  399,  82  Kan. 
752. 

Tbe  word  "unconscionable,"  as  applied  to 
attorney's  contracts  for  contingent  fees, 
means  nothing  more  than  that  the  amount  of 
the  fee  contracted  for,  standing  alone  and 
unexplained,  would  be  suificient  to  show 
that  an  unfair  advantage  was  taken  of  the 
client,  or  that  a  legal  fraud  was  perpetrated 
on  him.  McCoy  v.  Gas  Engine  &  Power  Co., 
119  N.  Y.  Supp.  864,  865,  135  App.  Div.  771. 

An  "unconscionable"  contract  is  one  such 
as  no  man  in  his  senses  and  not  uiider  a  delu- 
sion would  make  on  the  one  hand,  and  as  no 
honest  and  fair  man  would  accept  on  the 
other.  Wenninger  v.  Mitchell,  122  S.  W. 
1130,  1132,  139  Mo.  App.  420. 

An  "unconscionable  contract"  for  attor- 
neys' fees  is  a  fraud,  and  may  be  made  so  to 
appear  by  showing  that  it  is  such  as  no  man 
in  his  senses,  and  not  under  a  delusion, 
would  make  on  the  one  hand,  and  as  no 
honest  and  fair  man  would  accept  on  the 
other.  Defendant,  having  resided  on  land 
abutting  a  street  for  a  number  of  years, 
sued  to  enjoin  the  city  from  lowering  the 
street  grade,  having  expressed  himself  as 
determined  to  prevent  it  if  it  cost  him  "a 
thousand  dollars."  Held,  that  a  contract 
employing  an  attorney  to  represent  defend- 
ant in  such  action,  and  agreeing  to  pay  $500 
for  his  services,  was  not  unconscionable,  nor 
was  the  charge  disproportionate  to  the  serv- 
ice. Ball  V.  Reyburn,  118  8.  W.  624,  136  Mo. 
App.  546. 

UNCONSTITUTIONAL 

An  "unconstitutional  act"  is  not  a  law, 
and  confers  no  rights,  imposes  no  duties,  af- 
fords no  protection,  and  creates  no  offices. 
It  is  in  legal  contemplation  as  inoperative  as 
though  never  passe<l.  People  ex  rel.  Stidger 
V.  Iloran,  86  Pac.  252,  262,  34  Colo.  304  (cit- 
ing Norton  v.  Shelby  County,  118  TJ.  S.  425, 
6  Sup.  Ct.  1121,  30  L.  Ed.  178);  People  ex 
rel.  Farrington  v.  Menschlng,  79  N.  E.  884, 
888,  187  N.  Y.  8,  10  L.  R.  A.  (N.  S.)  625,  10 
Ann.  Cas.  101  (citing  Norton  v.  Shelby  Coun- 
ty, 6  Sup.  Ct  1121,  118  U.  S.  425,  442,  80 
L.  Ed.  178). 
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An  "unconstitutional  statute"  Is  simply 
a  statute  in  form,  and  is  not  a  law,  and  un- 
der every  drcumstanoe  or  condition  lacks 
the  force  of  law,  and  is  of  no  more  saving  ef- 
fect to  justify  action  taken  under  it  tlian  as 
though  it  had  never  been  enacted.  Minnesota 
Sugar  Go.  v.  Iverson,  97  N.  W.  454,  457,  91 
Minn.  80. 

UNCONTROLLABLE 

The  word  "uncontrollable/'  in  describing 
the  event  which  excuses  a  carrier  from  lia- 
bility for  loss  or  damage  of  goods,  qualifies 
the  event  as  one  which  cannot  be  restrained 
or  prevented.  Lehman,  Stern  &  Co.  v.  Mor- 
gan's Louisiana  &  T.  R.  &  8.  S.  Co.,  38'  South. 
873,  875,  115  La.  1,  70  L.  R.  A,  562,  112  Am. 
St  Rep.  259,  5  Ann.  Gas.  818. 

UNCONTROLLED 

See  Momentarily  Uncontrolled. 

UNDECORATED  CHINA 

Gonstruing  the  provision  for  china  deco- 
rated and  china  not  decorated,  in  Tariff  Act 
July  24, 1897,  c.  11,  1 1,  Schedule  B.,  pars.  95, 
96,  held,  that  merely  adding  a  color  to  white 
china  for  utilitarian  purposes  does  not  make 
decorated  china,  and  that  china  and  cooking 
serving  dishes  of  which  the  sloping  under- 
sides are  irregularly  colored  brown  in  order 
to  conceal  smoke  and  finger  marks,  and  with- 
out decorative  effect,  are  dutiable  as  "undec- 
orated  china"  under  the  latter  paragraph. 
G.  W.  Thurnauer  &  Bro.  v.  United  States, 
159  Fed.  122,  86  G.  G.  A.  86. 

UNDEFINED 

"The  term  'undefined'  la  probably  defined 
the  best  as  'beauty  unadorned  is  adorned  the 
most.'"  Wells,  Fargo  &  Go.  v.  McCarthy, 
90  Pac.  203,  210,  5  Gal.  App.  301. 

UNDER 

See  By,  Through,  op  Under. 
Sixteen  years  of  age  or  under,  see  Tears 
of  Age. 

Under  Rev.  St  1899,  i  6116,  providing 
that  before  granting  any  franchise  for  con- 
structing and  operathig  an  elevated,  under- 
ground, or  other  street  railroad,  "on,**  "over," 
or  under  any  street  or  alley,  etc.,  the  word 
"over**  means  "over,"  and  can  only  apply 
to  elevated  roads,  and  "under"  means  be- 
neath,** and  can  refer  only  to  underground 
roads,  and  "on**  means  "on,**  and  can  only 
refer  to  a  surface  road  on  the  street.  Riick- 
ert  V.  Grand  Ave.  Ry.  Co.,  63  S.  W.  814,  818, 
163  Mo.  260. 


The  word  "under,**  as  used  in  a  mining 
lease  giving  the  right  to  remove  coal  under 


coterminous  and  neighboring  landa,  together 
with  the  right  to  enter  on  and  under  said 
land,  and  to  mine,  excavate,  and  remove  all 
of  said  coal,  and  remove  on  and  "under**  said 
land  the  coal  from  "under**  adjacent  coter- 
minous and  neighboring  lands,  cannot  be  said 
not  clearly  to  mean  that  the  rights  granted 
may  be  exercised  "under**  the  land,  and  that 
the  right  of  removal  relates  to  the  coal  con- 
veyed under  the  land.  Griflln  v.  Fairmont 
Goal  Co.,  53  S.  B.  24,  88,  59  W.  Ya.  480,  2 
L.  R.  A.  (N.  S.)  1115. 

A  quitclaim  deed  by  a  husband  and  oth- 
ers, in  which  the  wife  did  not  Join,  by  the 
habendum  clause  declared  that  the  grantee 
was  to  have  and  hold  the  premises  to  himself, 
his  heirs  and  assigns  forever,  so  that  neither 
the  grantors  nor  their  heirs,  nor  any  per- 
son or  persons  claiming  under  them,  should 
at  any  time  thereafter  have  or  claim  any 
right  or  title  to  the  premises.  Thereafter  the 
wife  obtained  judgment  for  the.  recovery  of 
title  and  possession  of  her  homestead  in  the 
premises.  Held,  that  the  wife  was  not  a 
person  claiming  "under**  her  husband,  and 
that  by  the  terms  of  the  deed  the  grantors 
were  not  liable  to  the  grantee  by  reason 
of  the  recovery  had  against  him.  McCracken 
V.  Taylor  (Tex.)  146  S.  W.  693,  695. 

Am  snbjeot  to 

The  words  **under'*  and  "subject**  In  a 
deed  import  that  the  grantee  takes  subject  to 
an  incumbrance,  the  amount  of  which  has 
been  deducted  from  the  price,  and  a  covenant 
is  inferred  that  the  grantee  will  protect  the 
grantor  therefrom.  Faulkner  v.  McHenry, 
83  Aa  827,  828,  235  Pa.  298»  Ann.  Gas. 
1913D,  1151. 

UNDEB  AMD  SUBJECT  TO 

Where  land  is  sold  "under  and  sobject 
to**  a  mortgage,  it  constitutes  a  covenant  of 
indemnity  for  the  protection  of  the  grantor, 
and  the  vendee*s  liability  is  coextensive  with 
the  original  obligation  of  the  vendor.  In  re 
May*s  Estate,  67  Atl.  120,  122,  218  Pa.  64 
(citing  and  explaining  Blood  v.  Grew  LevidE 
Co.,  33  AtL  344,  171  Pa.  828). 

Where  a  purchaser  takes  land  'binder 
and  subject  to**  a  mortgage,  he  takes  the 
land  incumbered  at  an  agreed  consideration, 
which  includes  the  incumbrance,  and  he 
agrees  to  indemnify  the  vendor  to  the  ex- 
tent of  that  consideration  in  the  same  man- 
ner as  if  it  had  been  paid  in  cash  and  so 
applied  at  the  time;  but  there  is  no  personal 
liability  on  the  part  of  the  purchaser  to  pay 
the  mortgage  if  the  premises  prove  insnffi- 
dent.  Where  premises  covered  by  a  mort- 
gage to  a  trustee  are  conveyed  to  a  purchaser 
"under  and  subject  to*'  the  mortgage,  the 
purchaser  is  under  no  obligation  to  insnre 
the  property  for  the  benefit  of  the  mortgagee. 
Farmers*  Loan  &  Trust  Go.  v.  Penn  Plate 
Glass  Co.,  22  Sup.  Ct  842,  849, 186  U.  &  434, 
46  L.  Ed.  1234. 
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ITHDER  THE  CABS  OF  A  PHT8I0IAX 

*'  'Consulting'  a  physician,  and  being  'un- 
der the  care  of  a  physician*  not  only  In  the 
technical  nse  of  the  terms,  but  to  the  com- 
mon mind,  may  mean  rery  different  things. 
A  man  may  consult  a  physician  without  being 
under  his  care  at  alL"  Hewey  v.  Metropoli- 
tan life  Ins.  Co.,  62  AtL  600,  602,  100  Me. 
523. 

Though  a  prescription  given  by  a  phy- 
sician in  response  to  a  casual  Inquiry  would 
not  amount  to  being  under  the  physician's 
care  within  the  meaning  of  a  statement  in  an 
application  for  life  Insurance  that  the  ap- 
plicant had  not  been  "under  the  care  of  a 
physician"  within  two  years,  and  though  a 
prescription  given  after  more  careful  exami- 
nation as  to  an  exceptional  or  isolated  oc- 
currence might  not  constitute  the  contemplat- 
ed relationship,  it  is  not  necessary  that  the 
applicant  should  be  bedridden  to  constitute 
being  under  a  physician's  care;  but  if  the 
applicant,  being  apprehensive  as  to  his  con- 
dition, though  "up  and  around,"  consulted  a 
physician,  and  intrusted  his  case  to  him  for 
regular  or  continuous  treatment  within  the 
two  years,  the  representation  would  be  false, 
and  would  relieve  the  insurance  company 
from  obligations  under  the  policy  issued 
thereon.  Bryant  v.  Metropolitan  Life  Ins. 
Ck).,  60  S.  E.  983,  984,  147  N.  a  181. 

UHDER  OHABOEft 

Charges  were  filed  against  a  member  of 
a  medical  society  for  misconduct,  but  a  copy 
of  them  was  not  served  on  him  at  the  time, 
because  he  was  then  under  suspension  for 
another  offense.  Later  his  suspension  was 
remitted,  and  he  was  restored  to  good  stand- 
ing, whereupon  he  immediately  tendered  his 
resignation.  Three  days  thereafter  a  copy 
of  the  charges  was  served  on  him,  with  a 
notice  of  hearing.  Held,  that  he  was  "un- 
der charges"  when  he  attempted  to  resign, 
within  a  by-law  of  the  society  prohibitLog  ac- 
ceptance of  the  resignation  of  any  member 
under  charges.  Ewald  v.  Medical  Society 
of  New  York  County,  128  N.  X.  Supp.  886, 
889,  144  App.  Dlv.  82., 

UKDER  THE  CIVIIi  SERVICE  RUIiES 

By  such  acceptance  of  St  1911,  c.  468, 
and  St  1907,  c  272,  i  1,  thus  included  there- 
in by  reference,  the  tenure  of  the  incumbent 
of  the  office  of  dty  marshal  was  changed,  so 
as  to  last  during  good  behavior,  though  he 
was  holding  the  office  under  a  prior  appoint- 
ment not  received  in  accordance  with  civil 
service  rules;  the  phrase  "under  the  civil 
service  rules,"  as  used  in  the  1907  statute, 
having  reference  merely  to  the  holding  of  the 
office,  and  not  to  the  method  of  appointment 
Barnes  y.  Rivers,  99  N.  B.  464,  466,  213 
Mass.  1* 

UlTDER  COI.OR  OF 

See  By  Virtue  ot 


UMBER  OOirSZDERATXOir 

A  case'is  "under  consideration"  before  the 
grand  Jury,  within  the  meaning  of  Rev.  Laws 
1905,  section  5338,  when  witnesses  are  being 
examined.  State  v.  Slocum,  126  N.  W.  1096, 
1097,  111  Minn.  328. 

UNDER     THE     OOHSTITUTION     AHD 
I«AWS 

Arising  under  the  Constitution  or  laws, 
see  Arise — ^Arising. 

UNDER  CONTROIi 

"Free  medical  treatment,"  guaranteed  by 
contract  to  members  of  the  relief  department 
of  a  railroad  company,  means  without  cost 
to  the  disabled  member;  and  the  place  of 
treatment,  "one  of  the  hospitals  under  its 
control,"  as  betiyeen  the  member  and  the 
company,  means  the  hospital  to  which  the 
member  la  taken  by  the  medical  examiner 
of  the  company.  Gainesville  &  Alachua 
County  Hospital  Ass'n  v.  Hobbs,  69  S.  K  79, 
81,  153  N.  0.  188. 

Where  a  railroad  rule  required  extra 
freight  trains  to  run  through  yards  under 
control,  looking  out  for  yard  engines  and  oth- 
er extras,  the  words  "under  control"  required 
the  engineer  to  run  at  such  a  speed  as  would 
enable  him  to  bring  his  train  to  a  stop  with- 
in vision,  and  this  without  reference  to 
whether  the  weather  was  clear  or  foggy. 
Central  R.  Co.  of  New  Jersey  v.  Young,  200 
Fed.  359,  365,  118  C.  C.  A.  465. 

The  rales  of  a  railroad  company,  requir- 
ing an  engineer  approaching  stations  to  have 
his  train  "under  control"  until  the  track  is 
plainly  clear,  and  after  providing  that  the 
train  might  occupy  the  main  track  between 
outside  switches  at  a  designated  station,  de- 
clared that  the  responsibility  for  a  collision 
within  those  limits  would  rest  on  the  ap- 
proaching train.  Held  to  plainly  require  an 
engineer,  in  approaching  those  limits  In  the 
nighttime,  to  adjust  his  control  to  the  dis- 
tance he  could  se6  along  the  track  as  he  ad- 
vanced, so  that,  if  the  track  was  already  oc- 
cupied, he  could  avoid  a  collision  after  that 
point  came  in  view.  Great  Northern  Ry. 
Co.  V.  Hooter,  170  Fed.  154,  157,  95  C.  0.  A. 
410. 

UNDER     THE     OONTROIi,     MANAGE- 
BffENT,  OR  OPERATION 

The  words  "under  the  control,  manage- 
ment or  operation,"  as  used  In  the  proviso  of 
Acts  1907,  c.  41,  providing  that  the  act  shall 
not  apply  to  any  railroad  under  50  miles  in 
length  under  tlie  control,  management,  or 
operation  of  any  other  road,  mean  the  same 
as  the  words  "a  part  of."  Coal  &  Coke  R. 
Co.  V.  Conley,  67  S.  B.  613,  634,  67  W.  Va. 
129. 

UNQER  CONVICTION 

A  citizen  who  has  been  convicted  of  brib- 
ery in  an.  election  and  has  undergone  the  pun- 
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ishment  fixed  by  tbe  Judgment  is  not  "under 
conviction"  of  bribery,  within  Const  art.  4, 
i  1  (Code  1900,  p.  lii),  disqualifying  sucb  per- 
son. Osborne  t.  Kanawha  Couuty  Court,  69 
S.  E.  470,  471,  68  W.  Va.  189,  32  L.  B.  A.  (N. 
S.)418. 

UHDEB  BEVELOPBCENT 

See  Improved  and  Under  Development 

UKDEB  THE  DIBEOTIOK  OF 

As  used  in  Bankr.  Act  July  1,  1898,  c 
541,  (  47,  requiring  trustees  to  collect  and 
reduce  to  money  the  property  of  the  estate 
''under  direction  of  the  court,'*  the  quoted 
words  do  not  necessarily  mean  by  order  pre- 
viously made.  Bathbone  v.  Ayer,  82  N.  Y. 
Supp.  235,  237,  84  App.  Div.  186. 

One  of  the  accepted  meanings  of  the  word 
"direction"  is  the  act  of  governing,  ordering, 
or  ruling.  Hurd*s  Bev.  St  1903,  p.  1260,  c.  93, 
I  18b,  provides  that  no  one  shall  be  allowed 
to  enter  a  mine,  .except  under  the  direction 
of  the  mine  manager,  until  all  conditions 
shall  have  been  made  safe.  Held  that,  when 
the  mine  manager  directs  a  servant  to  enter 
a  room  to  remove  dangerous  conditions,  the 
servant  in  so  doing  is  "under  the  direction 
of  the  manager"  within  the  statute,  though 
he  is  not  present  Kellyville  Coal  Co.  ▼. 
Bruzas,  79  N.  E.  309,  311,  223  IU.'.595. 

Bankr.  Act  July  1,  1898,  c  541,  |  2, 
subd.  7,  30  Stat  546,  gives  courts  of  bank- 
ruptcy powers  to  cause  the  estate  of  a  bank- 
rupt to  be  collected,  reduced  to  money,  and 
distributed.  Subdivision  15  authorizes  the 
making  of  orders  necessary  for  the  enforce- 
ment of  the  provisions  of  the  act,  and  sec- 
tion 47,  subd.  2,  30  Stat.  557,  declares  that 
trustees,  in  collecting  and  reducing  the  mon- 
ey and  property  of  bankrupts,  shall  act  "un- 
der the  direction  of  the  court."  Held,  that 
such  sections  authorize  the  appointment  of 
an  auctioneer  by  the  court  to  sell  property 
of  a  bankrupt's  estate  in  advance  of  any  par- 
ticular occasion  therefor.  '  In  re  Benjamin, 
136  Fed.  175,  176,  69  C.  C.  A.  191. 

UNDER  THE  DIRECTION  AND  CON- 
TROL OF 

A  former  resident  of  Ireland,  after  liv- 
ing here  for  more  than  35  years,  died,  leav- 
ing one  who  was  apparently  his  widow,  and 
some  relatives.  There  was  nothing  to  sug- 
gest to  any  one  that  he  had  a  lawful  wife 
and  child  in  Ireland  who  were  not  aware  of 
his  death  in  time  to  assert  their  claii^s.  A 
question  arose  as  to  who  was  entitled  to  the 
remainder  of  his  estate  after  his  supposed 
widow's  portion  was  set  apart  and  the  ad- 
ministrator adopted  the  method  prescribed 
by  Code  Pub.  Gen.  Laws,  art.  93,  $  142,  to 
have  the  rights  of  the  parties  judicially  de- 
termined. All  requirements  of  the  statute 
were  complied  with.  All  persons  who  appar- 
ently had  claims  on  the  estate  appeared  in 
response  to  tlie  statutory  notice.    There  was 


no  question  as  to  who  the  collateral  relations 
were,  and  the  only  doubt  was  as  to  whether 
two  who  claimed  to  be  children  of  deceased 
were  such  as  the  law  would  recognize.  Pend- 
ing the  proceeding,  the  claimants  agreed  in 
court  on  a  settlement  of  the  controversy  be- 
tween themselves. .  The  administrator  gave 
his  consent  subject  to  the  approval  of  the 
court  which  appeared  to  have  been  verbally 
expressed.  A  claim  by  an  attorney  for  serv- 
ices in  effecting  such  settlement  was  allow- 
ed, and  accounts  of  the  administrator  and 
his  successor  referring  to  the  agreement  and 
the  distribution  pursuant  thereto  were  allow- 
ed, and  expressly  approved  by  the  court 
Held,  that  the  distribution  was  made  '*under 
the  direction  and  control"  of  the  court  as 
the  law  requires,  and  the  administrators 
were  not  liable  to  account  to  the  lawful  wife 
and  child  because  the  court  did  not  pass  a 
more  formal  order,  as  it  was  requested  to 
do.  Garrett  v.  Kemey,  68  Atl.  1051,  1052, 
107  Md.  501. 

UNDER  FULL  CONTROL       * 

"Under  full  control,"  used  in  a  railroad 
company's  rules  requiring  trains  to  approach 
and  pass  through  yards  "under  full  control," 
as  understood  by  railroad  men,  means  ready 
to  stop  at  any  moment.  Neary  v.  Northern 
Pac.  Ry.  Co.,  97  Pac.  944,  947,  37  Mont  461, 
19  L.  R.  A.  (N.  S.)  446. 

UNDER  THE  GENERAL  ELECTION 
LAWS 

Act  No.  181  of  1898,  as  amended,  pro- 
vides that  elections  for  authorizing  special 
taxes,  under  Const,  art  232,  shall  be  held  **nn- 
der  the  general  election  laws"  of  the  state, 
and  where  there  were  no  voting  booths  pro- 
vided, and  the  voting  was  carried  on  in  the 
open,  without  any  protection,  and  the  ballots 
were  prepared  by  other  persons  for  the  vot- 
ers and  were  signed  for  them,  the  voter  mak- 
ing his  mark,  and  every  elector  was  assisted 
and  his  ballot  written  for  him  by  another 
who  was  not  a  commissioner  of  election,  the 
result  of  the  election  will  not  be  allowed  to 
stand.  F.  B.  Williams  Cypress  Co.  v.  Police 
Jury  of  St.  Martin  Parish,  65  South.  878, 879, 
129  La.  207. 


UNDER  THE  IMMEDIATE  INFLUENCE 
OF  SUDDEN  PASSION 

The  phrase  ''under  the  immediate  influ- 
ence of  sudden  passion,"  as  used  in  a  defini- 
tion of  manslaughter,  as  a  voluntary  homi- 
cide committed  under  the  immediate  inflU' 
ence  of  sudden  passion,  arising  from  an 
adequate  cause,  but  neither  justified  nor  ex- 
cused by  law,  means:  (1)  That  the  provoca- 
tion must  arise  at  the  same  time  of  the  com- 
mission of  the  offense,  and  that  the  passion 
is  not  the  result  of  a  former  provocation. 
(2)  That  the  act  must  be  directly  caused  by 
the  passion  arising  out  of  the  provocation: 
it  is  not  enough  that  tbe  mind  is  merely  agi- 
tated by  passion  arising  from  soine  other 
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provocation.  (3)  The  passion  intended  is  ei< 
ther  of  the  emotions  of  the  mind  known  as 
anger,  rage,  sadden  resentment,  or  terror, 
rendering  it  incapable  of  cool  reflection.  Sue 
V.  State,  105  S.  W.  804,  809,  52  Tex.  Cr.  R. 
122. 

UNDER  THE  nfFLUEHCE  OF  IJtQUOB 

Ihe  words  "unaer  the  influence  of  any 
intoxicant"  in  a  casualty  policy,  providing 
that  only  a  certain  amount  should  be  paid 
in  case  an  "accidental  injury  Is  sustained 
while  the  assured  Is  insane,  delirious  or  un- 
der the  influence  of  any  intoxicant  or  nar- 
cotic," meant  such  degree  of  influence  as 
would  materially  impair  insured's  ability  to 
care  for  himself  and  guard  against  casual- 
ties ;  such  degree  of  influence  being  equivalent 
to  intoxication  in  the  ordinary  meaning  of 
the  word.  Bakalars  t.  Continental  Casualty 
Co.,  122  N.  W.  721,  722,  141  Wis.  43,  25  L.  R. 
A  (N.  S.)  1241,  18  Ann.  Cas.  1123. 

Under  an  insurance  contract  limiting  the 
company's  liability  to  one-fifth  of  the  amount 
otherwise  payable  if  the  accident  occurred 
while  "under  the  influence"  of  any  intoxi- 
cant, a  finding  that  Insured,  wh^n  injured, 
was  not  under  the  influence  of  intoxicants 
"so  as  to  prevent  him  from  being  'fairly'  able 
to  take  care  of  himself,"  showed  him  to  hare 
been  under  the  influence  of  intoxicants  with- 
in the  contract,  so  as  to  entitle  him  to  re- 
cover only  one-fifth  of  the  amount  otherwise 
payable  Furry's  Adm*r  t.  General  Ace.  Ins. 
Co.,  68  Atl.  655,  656,  80  Vt.  526,  15  L.  R.  A. 
(N.  S.)  206,  130  Am.  St  Rep.  1012,  18  Ann. 
Cas.  513. 

UNDER  THE  INSPECTIOir  OF  PBOFEB 
OFITOEB8 

Rev.  St  f  2079,  provides  that,  if  an  im- 
porter gives  satisfactory  security  that  the 
merchandise  is  to  be  exported,  the  collector 
and  naval  officers  shall  permit  the  merchan- 
dise under  the  Inspection  of  the  proper  offi- 
cers to  be  shipped  without  payment  of  duty. 
Held,  that  since  by  Treasury  Department 
articles  834,  838,  841,  and  842,  providing  a 
system  of  licensed  truckmen  to  whom  a  lim- 
ited custody  of  the  goods  is  intrusted  for  the 
purpose  only  of  transfer  from  warehouse  to 
hold,  the  Treasury  Department  has  construed 
the  words  "under  the  inspection  of  proper 
oflScers"  to  mean  that  the  goods  are  to  be 
under  the  constant  surveillance  of  such  offi- 
cers from  the  time  they  leave  the  warehous€ 
until  they  reach  the  ship,  such  construction 
should  be  regarded  of  weight  by  a  federal 
court  United  States  v.  Ehrgott,  182  Fed. 
267,  272. 

UNDER  THE  LAWS 

The  phrase,  "corporation  "under  the  laws' 
of  the  state  of  Virginia"  is  equivalent  in 
legal  intendment  to  the  phrase  "corporation 
existing  under  the  laws  of  Virginia.'*  Matt- 
leson  Alkali  Works  v.  Mathieson,  150  Fed 
241,  243,  80  C.  0.  A.  129. 


An  affidavit  filed  under  Bums'  Ann.  8t 
1908,  (  8351,  making  any  person,  not  being 
licensed  under  the  laws  of  the  state,  who 
shall  sell  spirituous  liquors,  guilty  of  a  mis- 
demeanor, alleging  that  accused  unlawfully 
sold  beer,  not  then  having  a  license  to  sell 
liquors  "according  to"  the  laws  of  the  state, 
was  not  defective  for  using  the  words  quoted, 
instead  qt  the  word  "under,"  as  used  in  the 
statute;  the  affidavit  being  sufficient  to  ln« 
form  accused  of  the  offense  charged.  The 
phrases  "according  to"  the  laws,  and  "under" 
the  laws,  may  not  in  every  sense  be  synon- 
ymous; but  their  meaning,  as  used  in  this 
connection,  is  so  far  identical  as  fully  to 
meet  the  requirements  of  good  criminal  plead- 
ing. Skelton  v.  State,  89  N.  E.  860,  861,  173 
Ind.  462. 

UNDER  IiIKE  OIRCTJMSTANCES 

See  Like  Glrcumstanoes. 

UNDER  THE  ORDER  OR  DIRECTION 
OF 

A  railway  postal  clerk  is  not  "an  offi- 
cer, clerk,  or  employ^"  traveling  "under  the 
order  or  direction  of  the  Postmaster  Gener- 
al," within  the  intent  of  the  Post  Office  Reg- 
ulation, }  11.  That  regulation  refers  only  to 
officers  detailed  for  special  duty.  Hartman 
V.  United  States,  40  Ct.  Gl.  133,  137. 

UNDER  THE  ORDERS  AND  EMPLOT- 
BffENT  OF 

The  San  Antonio  city  charter  places  the 
police  department  under  the  control  of  the 
fire  commission,  and  provides  that  the  pow- 
er of  appointment  given  to  the  mayor  and  the 
city  council  shall  not  apply  to  persons  serv- 
ing in  such  department.  A  city  ordinance 
made  appropriations  for  the  police  depart- 
ment, and  special  police  and  special  sanita- 
tion ^'imder  the  orders  and  employment  of 
the  mayor."  The  words  "under  the  orders 
and  employment  of  the  mayor"  apply  only 
to  special  police  and  special  sanitation,  and 
not  to  the  police  department,  under  the  con- 
trol of  the  police  and  fire  commission,  and 
the  appropriation  was  made  for  the  legal 
police  department  pursuant  to  the  duty  im- 
posed by  the  charter.  City  of  San  Antonio 
V.  Beck  (Tex.)  101  S.  W.  263,  264. 

UNDER  A  PATENT 

Operating  under  a  patent,  see  Operate. 

PNDER  PROTEST 

See  Protest 

UNDER     REASONABU}     I.AWS     AND 
REGULATIONS 

A  gas  company,  whose  charter  requires 
it  to  furnish  gas  to  private  consumers  **ur- 
der  reasonable  laws  and  regulations"  at  a 
price  not  to  exceed  a  certain  rate  per  thou- 
sand cubic  feet,  is  not  authorized  by  the 
quoted  words  to  charge  a  meter  rate  In  ad- 
,  dition  where  less  than  a  certain  quantity  of 
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gas  Is  nsed.  Lonisville  Gas  Co.  v.  Dulaney, 
38  S.  W.  703,  704,  100  Ky.  405,  36  L.  R.  A. 
125. 

UNDER  THIS  ACT 

The  first  proviso  of  Hard's  Rev.  St  1905, 
c.  8,  (  18,  proyidlng  that  only  such  persons 
as  are  entitled  to  administer  an  estate  "un- 
der*' the  act  shall  have  the  right  to  nomi- 
nate an  administrator,  related  to  the  whole 
act,  and  not  only  to  that  part  of  the  sec- 
tion that  precedes  It  In  re  McWhlrter's  Eb- 
tate,  85  N.  £.  918,  920,  235  111.  607. 

UNDER  THE  UNITED  STATES 

Senators  of  the  United  States  do  not 
hold  their  places  "under  the  government  of 
the  United  States,"  within  the  meaning  of 
the  declaration  In  Rev.  St  U.  S.  §  «1782,  that 
any  one  convicted  under  its  provisions  shall 
be  Incapable  of  holding  any  office  of  honor, 
trust,  or  profit  under  that  government  Bur- 
ton y.  United  States,  26  Sup.  Ot  688,  694, 
202  U.  S.  344,  60  U  Ed.  1057,  6  Ann.  Cas. 
392. 

UNDER  WAT 

A  vessel,  although  her  headway  is  killed 
In  the  water,  is  considered  **under  way,"  and 
subject  to  the  navigation  rules,  unless  she  Is 
at  anchor,  or  tied  to  the  shore,  or  aground. 
The  Nimrod,  173  Fed.  520,  525. 

The  act  of  Congress  prescribing  naviga- 
tion rules  provides  that  a  vessel  is  "under 
way,"  within  the  meaning  of  the  rules,  when 
she  is  not  at  anchor,  or  made  fast  to  the 
shore,  or  aground.  So  a  steamship  not 
anchored  or  disabled  must  be  held  to  the  re- 
sponsibility of  a  steam  vessel  under  way  in 
case  of  a  collision.  The  Kaga  Maru,  123 
Fed.  139,  144. 

A  vessel  is  "under  way,**  within  steering 
and  sailing  rule  28,  providing  that  when  ves- 
sels are  in  sight  of  one  another,  a  steam  ves- 
sel under  way,  whose  engines  are  going  with 
full  speed  astern,  shall  indicate  the  fact  with 
three  short  blasts  of  the  whistle,  when  she 
is  not  at  anchor,  or  made  fast  to  the  shore, 
or  aground.    The  Aurella,  183  Fed.  341,  343. 

A  steam  vessel  lying  with  her  nose 
against  the  bank  of  a  stream,  and  holding 
her  position  against  the  current  by  the  move- 
ment of  her  wheel,  is  a  vessel  "under  way" 
within  the  navigation  rules,  and  not  entitled 
to  the  rights  of  an  anchored  vessel.  The 
Ruth,  178  Fed.  749;  Id.,  186  Fed.  87,  89,  1(^ 
G.  0.  A.  199. 

UNDERFLOW 

<*The  'underflow'  is  the  subterranean 
flow  of  water  which  slowly  finds  its  way 
through  the  sand  and  gJravel  constituting  the 
bed  of  the  stream,  and  to  which  rights  by 
appropriation  may  attach."  Ilowcroft  v. 
Union  &  Jordan  Irr.  Co^  71  Pac.  487,  489,  25 
Utah,  311. 


UNDERGROUND  PIPING 

As  personal  property,  see  Personal  Prop- 
erty. 

UNDERGROUND  RAILROAD 

As  street  railroad,  see  Street  Railroad. 
As  surface  railroad,  see  Surface  Rail- 
road. 

UNDERGROUND  STREAM 

A  "stream  of  water"  has  a  defined  chan* 
neL  It  has  banks,  and  is  very  distinct  from 
the  percolations  of  subsurface  water,  which 
oozes  in  veins  or  filters  through  the  earth's 
strata.  An  **underground  stream"  of  water 
differs  from  a  "surface  stream"  only  with 
respect  to  its  location  above  or  below  the 
surface.  Stoner  y.  Patten,  63  S.  £.  897,  8dS, 
132  Ga.  178. 

UNDERLETTING 

See  Involuntary  Underlettinir. 

UNDERPINNING 

« 

A  count  in  an  action  for  damages  charg- 
ed that  defendant  undertook  while  excavating 
to  support  by  underpinning  a  wall  on  the 
margin  of  plaintifTs  land,  and  that  such  un- 
derpinning was  done  so  negligently  that  as 
a  proximate  cause  thereof  a  part  of  plain- 
tiff's wall  feU.  Held,  that  the  word  "under- 
pinning" meant  placing  something  under  the 
wall,  and  that  the  count  rested  upon  the 
tAct  that  the  defendant  undertook  to  place 
underpinning  under  the  wall,  and  in  so  doing 
negligently  caused  it  to  fall,  and  that  as  to 
another  count  which  rested  upon  defendant's 
failure  to  place  props,  etc.,  it  and  its  allega- 
tions were  distinguishable  as  separate  counts 
on  the  same  cause  of  action.  H.  H.  Parker 
&  Bro.  V.  Hodgson,  55  South.  818^  819,  172 
Ala.  632. 

UNDERSHERIFF 

As  sheriff,  see  SherifC, 

UNDERSTAND 

"'Understand'  la  to  supply  mentally  as 
in  explanation  of  an  ellipsis."  An  assertion, 
although  made  in  each  transaction,  by  the 
customers  of  an  office  where  futures  are 
bought  and  sold,  that  actual  delivery  la  "con- 
templated" and  "understood"  in  all  cases,  will 
not  prevent  the  keeper  of  the  office  from  be- 
ing guilty  of  maintaining  a  gaming  house,  if 
as  a  matter  of  fact  the  customers,  through- 
out a  continued  course  of  dealings,  do  not 
make,  tender,  or  accept  actual  delivery,  but 
through  the  proprietor  of  the  office  settle  their 
winnings  and  losses  in  money.  The  actual 
facts  of  the  case  must  override  the  contra- 
dictory alleged  contemplation  of  the  parties 
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Anderson  v.  State,  58  S.  B.  401,  411,  412,  2 
Ga.  App.  1. 

Under  Code  Civ.  Proc.  §  1884,  authorizing 
the  appointment  of  a  resident  of  the  county 
as  an  interpreter  when  a  witness  does  not 
"understand  the  English  language,'*  where 
an  Indian  understood  some  of  the  language 
addressed  to  him  in  English,  though  he  could 
not  nnderstand  it  all,  and  he  had  through 
association  with  Spanish  c^npanions  acquir- 
ed a  slight  knowledge  of  that  language,  and 
which  was  used  in  his  conversation  with  de- 
fendant on  the  occasion  of  the  commission  of 
a  crime,  the  court  did  not  abuse  its  discre- 
tion in  appointing  an  Indian  Interpreter,  a 
resident  of  the  county,  for  the  Indian  in  ques- 
tion, when  testifying  as  a  witness  on  defend- 
ant's trial.  People  v.  Salaa,  84  Pac.  2d5,  200, 
2  Gal  App.  537. 

UNDERSTAHDINO 

See    Entirely    Without    Understanding; 
On  Any  Understanding  or  Agreement 

As  an  agreement 

The  use  of  the  ambiguous  word  ''under- 
standing" in  a  husband's  testimony  describ- 
ing a  transaction  between  him  and  his  wife, 
on  which  he  based  claim  to  cotton  produced 
on  her  land,  does  not  sufficiently  show  a 
meeting  of  the  minds  in  a  contract  or  agree- 
ment intended  ^o  be  obligatory  on  both,  so 
as  to  make  the  Judgment,  in  an  action  by  the 
husband  for  damages  to  the  cotton,  pleadable 
as  an  adjudication  against  her.  Williams  v. 
Tassoo  &  M.  V.  R.  Co.,  35  South.  160,  82  Miss. 
650. 

UHDEBSTOOB 

See  Being  Understood;   It  Was  So  Un- 
derstood. 


» 


The  word  ''understood,"  as  used  in  a 
clause  inserted  in  a  deed  for  the  grantor's 
benefit,  providing  that  it  is  "understood"  that 
railroad  companies  shall  have  a  right  of 
way  over  the  land,  is  synonymous  with  the 
word  **agreed,"  and  by  accepting  the  deed  the 
agreement  becomes  as  binding  on  the  grantee 
as  if  he  had  signed  the  instrument  In  re 
Barkhausen,  124  N.  W.  640,  651, 142  Wis.  202 
(citing  Higginson  v.  Weld  [Mass.]  14  Gray, 
165,  170). 

In  detinue  for  a  mule  claimed  by  plain- 
tiff under  a  mortgage,  plaintiff  testified  that 
he  sold  the  mule  to  the  mortgagor,  who  had 
had  possession  prior  to  the  sale  and  execution 
of  the  mortgage,  and  that  the  mule  was  his 
up  to  the  time  that  the  mortgage  was  execut- 
ed, and  that  it*  was  "so  understood."  Held, 
that  it  was  not  error  to  refuse  to  exclude  the 
expression  'it  was  so  understood,"  since,  as 
nsod,  it  should  be  taken  as  synonymous  with 
•'affreement"  and  the  statement  of  a  fact,  and 
not  a  condition.  Holman  v.  Clark,  41  South. 
765,  767,  148  Ala.  286. 


The  words  "understood"  and  "agreed 
may  be  used  synonymously.  Where,  In  an 
action  to  recover  a  reward  for  convicting 
certain  voters  of  election  bribery,  the  court 
found  that  one  of  the  bribers  signed  and 
sWore  to  the  affidavits  on  which  plaintiff 
Instituted  the  prosecutions,  and  that  it  was 
"understood"  between  plaintiff  and  such  brib- 
er that  the  latter  should  receive  compensa- 
tion therefor  out  of  the  amount  recovered  for 
the  reward,  the  word  '*understood"  was  used 
in  the  sense  of  "agreed."  Mount  v.  Board  of 
Com'rs  of  Montgomery  County,  80  N.  K.  620, 
630,  168  Ind.  661,  14  L.  R.  A.  (N.  S.)  4S^ 
(citing  Higginson  v.  Weld  [Mass.]  14  Gray, 
170 ;  Barkow  v.  Sanger,  3  N.  W.  16,  47  Wis. 
501 ;  Bullock  v.  Johnson,  35  8.  B.  703,  110 
Ga.  486 ;  Saltmarsh  v.  Bower,  34  Ala.  613 ; 
Griffin  v.  Isbell,  17  Ala.  184;  Winslow  v. 
Dakota  Lumber  Co.,  20  N.  W.  145,  32  Mifan. 
238;  8  Words  and  Phrases,  p.  7161). 

UNDERTAKE 

A  count  alleging  that  defendants  were 
employed  to  set  plaintiff's  broken  leg  and  that 
in  consideration  thereof  "undertook  to  reduce 
said  fracture  and  set  the  broken  bone  In  a 
proper  and  skillful  maner,  and  undertook  the 
care  and  charge  of  said  leg  and  the  cure 
thereof,"  but  conducted  themselves  carelessly 
and  unsklllfully,  is  in  case  and  not  In  as- 
sumpsit ;  the  word  "undertook,"  as  used,  not 
importing  a  promise.  Lawson  v.  Crane  & 
HaU,  74  Atl.  641,  642,  83  Vt.  115. 

In  an  action  for  the  wrongful  seiinire  by 
defendant  of  plaintiff's  goods  the  testimony 
of  an  officer  who  assisted  defendant  In  the 
seizure  and  who  testified  in  his  behalf  that  he 
did  not  undertake  to  compel  plaintiff  to  give 
defendant  the  goods  was  properly  excluded 
as  a  conclusion  of  the  witness;  the  word 
"undertake"  not  being  used  in  the  sense  of 
purpose  or  intent,  but  in  the  sense  that  he 
did  no  act  calculated  to  effect  such  purpose. 
Souther  v.  Hunt  (Tex.)  141  S.  W.  350,  363. 

UlTDERXAKEB 

As  profession,  see  Profession. 

A  person  who  engages  In  the  care  of  dead 
human  bodies  and  the  burial  or  other  disposi- 
tion of  them,  together  with  the  conduct  of 
the  funeral  and  burial  services,  is  an  "un- 
dertaker." People  V.  Binge,  110  N.  T.  Supp. 
74,  125  App.  Div.  502 ;  Id.,  00  N.  E.  451,  452, 
107  N.  T.  143,  27  L.  R.  A.  (N.  S.)  628,  18  Ann. 
Cas.  474. 

UNDERTAKinO 

See    Original    Undertaking;     Statutory 
Undertaking;   Void  Undertaking. 

A  simplified  bond,  without  a  seal,  is 
known  as  an  "undertaking."  Wollenberg  y. 
Sykes,  80  Pac.  148,  140,  40  Or.  163. 

Promise  distinsnislied 

Where,  In  a  suit  to  enforce  a  resulting 
trust,  the  complaint  alleged  that  the  property 


UNDERWRITTEN 


1054 


UNDUE  INFLUENCE 


in  controversy  was  conveyed  to  defendant  on 
her  promise  and  undertaking  to  redeliver  the 
deed  to  plaintiff  In  the  event  of  his  recov- 
ery from  an  iilness,  etc,  'that  plaintiff  deliv- 
ered the  deed  to  defendant  in  trust  only,  de- 
fendant promising  plaintiff  at  the  time  of 
such  delivery,  etc.,  such  language  did  not 
necessarily  mean  an  oral  promise,  since  the 
term  '^promise"  may  be  a  contract,  a  pact,  or 
an  agreement,  while  the  word  "undertaking" 
is  a  stronger  term  and  implies  entering  into  a 
stipulation.  Dennison  v.  Barney,  113  Paa 
519,  521,  49  Colo.  442. 

UNDERWRITTEN 

Bonds  are  ''underwritten"  by  a  person 
when  that  person  buys  the  bonds  and  guaran- 
tees their  sale.  Bone  v.  Hayes,  99  Pac.  172, 
174,  154  Cal.  759. 

UNDEVELOPED  GRANITE  QUARRY 

The  phrase  "undeveloped  granite  quar- 
ry" sigDiflcs  a  place  from  which  granite  may 
be  taken.  There  is  no  inconsistency  in  a  bill 
to  rescind  a  sale  of  land  for  the  purchaser's 
misrepresentations  as  to  its  value  because  it 
alleges  that  an  "undeveloped  granite  quarry" 
under  the  land  is  of  great  value.  Crompton 
V.  Beedle,  75  Atl.  331,  335,  83  Vt  287,  30  L. 
R.  A.  (N.  S.)  748,  Ann.  Cas.  1912A,  399. 

UNDISPUTED 

UKDISPUTBD  TITLE 

Under  Greater  New  York  Charter,  § 
978,  as  amended,  requiring  the  commissioners 
of  estimate  and  assessment  in  a  street  open- 
ing proceeding  to  give  notice  to  the  persons 
interested  to  present  their  claims,  and  requir- 
ing the  commissioners  to  refer  the  taking  of 
proof  of  title  to  property  taken,  where  the 
same  is  undisputed,  and  proof  as  to  any  lien 
or  incumbrance  thereon,  to  their  clerk  or  to 
the  assistant  corporation  counsel  In  charge 
of  the  proceeding,  an  "undisputed  title"  is 
one  which  is  not  disputed  before  the  com- 
missioners by  the  presentment  of  adverse 
claims,  and  to  create  conflicting  claims  two 
or  more  persons  must  claim  the  same  interest 
or  right,  and  the  interposition  of  a  claim  of 
lien  or  incumbrance  does  not  raise  a  dispute 
as  to  the  title ;  and  the  taking  of  proof  as  to 
any  lien  or  inounibrance  must  be  referred  by 
the  commissioners  to  their  clerk  or  to  the 
assistant  coriK>ration  counsel,  and  where 
there  is  a  dispute  as  to  the  ownership  of  a 
parcel  of  land  the  commissioners  need  only 
ascertain  and  report  the  value  thereof  and 
make  an  award  to  imknown  owners,  and  the 
taking  of  proof  of  title  is  unnecessary.  In 
re  Mt.  Olivet  Ave.  in  City  of  New  York,  127 
N.  Y.  Supp.  218,  219,  70  Misc.  Rep.  276. 

UNDISTRIBUTED 

••Undistributed,"  within  Rev.  Laws,  c. 
137,  i  4«  qualifying  section  3,  providing  that 


administration  shall  not  be  originally  granted 
more  than  20  years  after  death  of  deceased, 
by  providing  that  if  administration  has  not 
been  taken  on  the  estate  of  a  decedent  with- 
in such  20  years,  and  any  property  remains 
undistributed,  or  thereafter  accrues  to  such 
estate  and  remains  to  be  administered,  origi- 
nal administration  may  be  granted,  but  such 
administration  shall  affect  no  other  property, 
does  not  mean  only  "undistributed  by  an  ad- 
ministrator";  biiC  the  section  applies  to  all 
cases  where  property  of  an  Intestate  has  not 
been  actually  divided  among  and  put  in  the 
control  of  the  persons  entitled  as  next  of 
kin.  Dallinger  v.  Morse,  94  N.  E.  701«  702. 
208  Mass.  501,  Ann.  Cas.  1912A,  982. 

UNDIVIDED 

UNDIVIDED  PROFITS 

The  aggregate  of  all  the  excessive  col- 
lection of  life  insurance  premiums  In  a  par- 
ticular year  constitutes  that  year*8  accumu- 
lation of  surplus,  which  fund  is  sometimes 
called,  or  miscalled,  '"undivided  profits,"  or 
'•surplus  earnings,"  or  the  like.  United 
States  Life  Ins.  Co.  v.  Splnks  (Ky.)  96  S.  W. 
889,  893,  13  L.  R.  A.  (N.  S.)  1053. 

UNDUE 

UNDUE    AND    UNREASONABLE    DIS- 
CRIMINATION 

A  contract  entered  Into  by  a  railroad 
company,  granting  to  a  steamt>oat  company 
the  exclusive  right  to  receive  and  discharge 
freight  and  passengers  at  a  dock  or  wharf 
which  is  a  part  of  and  connected  with  Its  de- 
pot and  station  grounds,  and  which  affords 
the  only  means  and  facility  for  approaching 
the  station  grounds  by  means  of  the  water 
highway,  and  excluding  all  the  competitors 
of  such  steamboat  company  from  like  or  sim- 
ilar privileges  at  any  time  or  at  bXU  is  *'un- 
due  and  unreasonable  discrimination"  in  fa- 
vor of  the  one  company  and  against  its  com- 
petitors, which  is  in  violation  of  the  provl> 
sions  of  Const.  ^  6,  art  11.  Coeur  d*Alene 
&  St  Joe  Transp.  Co.  v.  Ferrell,  128  Pac. 
565,  667,  22  Idaho»  752,  43  L.  R.  A.  (N.  8.) 
965. 

UNDUE  INFIiUENOE 

See,  also.  Unduly  Influenced. 

The  word  "undue "  when  used  to  quali- 
fy "influence/*  has  the  legal  meaning  of 
wrongful.  Sears  v.  Vaughan,  82  N.  E.  881, 
887,  230  111.  572. 

Insistence  upon  one*s  legal  rights  la  not 
"undue  Influence.*'  Van  Valkenburgh  v.  Old- 
ham, 108  Pac.  42,  44,  12  Cal.  App.  572. 

The  word  "undue,"  as  used  in  connection 
with  "undue  influence"  as  affecting  the  va* 
lidlty  of  a  will,  is  not  used  in  the  sense  lexl< 
cographers  give  to  it  as  one  of  the  popular 
meanings,  disproportionate,    Inordinate,  un- 
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worthy,  as  In  the  phrases  ••undue  excite- 
ment," "undue  partiality,"  "undue  attach- 
ment," or  the  like;  but  as  a  legal  phrase  it 
Is  used  in  a  stricter  sense,  as  denoting  some- 
thing wrong  according  to  the  standard  mor- 
als which  the  law  enforces  in  the  relations  of 
men,  and  therefore  something  legally  wrong, 
something  violative  of  a  legal  du^;  In  a 
word,  'something  illegal.  Gaughey  v*  Brlden- 
baugh,  57  AU.  821.  823,  208  Pa.  414. 

Under  Civ.  Code  1910,  §  3S34,  "undue  in- 
fluence," which  operates  to  invalidat'*  a  will, 
is  such  an  influence  as  amounts  to  deception. 
De  Nieff  v.  Howell,  75  S.  E.  2:.2,  204,  138 
Ga.  248. 

Plaintiffs  purchased  real  estate,  bor- 
rowing a  balance  of  $670  of  the  price  from 
defendant,  and  having  the  property  conveyed 
to  him  as  security.  Plaintiffs  being  in  finan- 
cial difficulties,  and  having  mortgaged  their 
personal  property  to  defendant  for  other  in- 
debtedness, found  a  purchaser  for  the  real 
estate  and  contracted  to  procure  a  convey- 
ance to  him  within  16  days.  Defendant  re- 
fused to  execute  a  deed  to  the  purchaser, 
unless  plaintiffs  consented  to  pay  him  $28^.71, 
consisting  of  usurious  Interest  and  bonuses 
on  account  of  the  moneys  advanced  by  him 
to  plaintiffs,  out  of  the  purchase  price  of 
such  real  estate,  and  in  order  not  to  lose  the 
sale,  and  because  of  plaintiffs'  necessities, 
they  agreed  that  he  should  receive  such  ad- 
ditional sum  as  demanded.  Held,  that  plain- 
tiffs were  entitled  to  recover  the  amount  so 
paid,  as  money  paid  under  duress,  under  Civ. 
Code,  §§  1196,  1204,  providing  that  an  ap- 
parent consent  is  not  real  or  free  when  ob- 
tained through  undue  influence,  and  defining 
"undue  influence"  to  consist  of  the  taking  of 
a  grossly  oppressive  and  unfair  advantage 
of  another's  necessities  or  distress.  Bedford 
V.  Weller,  131  N.  W.  296,  297,  27  S.  D.  334. 

As  depriTBtlon  of  free  ageney 

For  influence  to  amount  to  "undue  influ- 
ence," it  must  destroy,  or  at  least  impair  or 
prevent,  free  agency.  Drinkwine  v.  Gruelle, 
98  N.  W.  534,  536,  120  Wis.  628. 

"To  constitute  *undue  influence,'  within 
the  meaning  of  the  law,  there  must  be  men- 
tal constraint,  moral  coercion,  the  substitu- 
tion of  external  for  internal  agency."  Frank- 
lin V.  Belt,  60  S.  E.  146, 148, 130  Ga.  37  (citing 
Thompson  v.  Davitte,  59  Ga.  472,  476). 

"Undue  influence,"  to  justify  the  setting 
aside  of  a  will,  must  be  such  as  will  deprive 
the  testator  of  his  or  her  free  agency.  Yorty 
V.  Webster,  68  N.  E.  1068,  1069.  205  111.  630 
(citing  Taylor  v.  Pegram,  37  N.  E.  8^17,  151 
111.  106;  Francis  v.  Wilkinson,  35  N.  E.  150, 
147  111.  370 ;  Thompson  v.  Bennett,  62  N.  E. 
^21,  194  111.  57). 

"Undue  influence,*'  in  order  to  avoid  a 
will,  must  be  directly  connected  with  the  exe- 
cution of  the  will,  and  be  exerted  for  the 
purpose  of  procuring  a  will  in  favor  of  par- 


ticular parties,  to  such  an  extent  as  to  de- 
stroy testator*s  freedom  of  will  and  to  prac- 
tically render  it  that  of  another.  Snell  v. 
Weldon,  87  N.  E.  1022, 1026,  239  lU.  279. 

**Undue  influence,"  justifying  the  setting 
aside  of  the  probate  of  a  will,  must  be  such 
as  to  deprive  the  testator  of  his  free  agency, 
rendering  his  act  the  result  of  the  will  of  an- 
other, instead  of  his  own.  Johnson  v.  Far- 
rell,  74  N..E..7C0,  761,  215  lU.  542. 

"Undue  influence,"  which  would  avoid  a 
will,  must  be  such  as  would  destroy  the  lib- 
erty and  free  agency  of  the  testator  in  the 
disposition  of  his  property.  AUday  v.  Cage 
(Tex.)  148  S.  W.  838,  841. 

To  defeat  a  will,  "undue  influence"  must 
overcome  testator's  will  power  and  substi- 
tute that  of  another,  must  amount  to  coer- 
cion or  fraud,  and  be  tantamount  to  force  or 
fear,  and  thus  destroy  testator's  free  agency. 
Counclll  V.  Mayhew,  55  South.  314,  318,  172 
Ala.  295;  Mullen  v.  Johnson,  47  South.  584, 
587,  157  Ala.  262. 

The  "undue  Influence"  which  will  vitiate 
a  will  must  be  such  as  amounts  to  coercion  in 
destroying  free  agency,  or  such  influence  as 
deprives  testator  of  his  free  agency,  and  pre- 
vents him  from  doing  as  he  pleases  with  his 
property,  but  neither  advice  nor  persuasion 
win  vitiate  a  will  made  freely  from  convic- 
tion, though  such  will  might  not  have  been 
made  but  for  such  persuasion.  Berst  v.  Mox- 
om,  138  S.  W.  74,  77,  157  Mo.  App.  342. 

There  is  no  "undue  influence,"  sufficient 
to  set  aside  a  deed,  unless  the  influence  took 
away  the  free  agency  of  the  grantor;  for  not 
every  influence  is  undue,  and  undue  influ- 
ence cannot  be  predicated  of  any  act,  unless 
free  agency  is  destroyed.  Influence  exerted 
by  means  of  advice,  arguments,  persuasions, 
solicitation,  suggestion,  or  entreaty  is  not  un- 
due, unless  it  is  so  importunate  and  persist- 
ent, or  otherwise  so  operates,  as  to  subdue 
and  subordinate  the  will  and  to  take  away 
free  agency.  Burnett  v.  Smith,  47  South. 
117,  118,  93  Miss.  566  (citing  8  Words  and 
Phrases  p.  7166). 

"Undue  influence"  must  destroy  the  free 
agency  of  testator,  and  amount  to  coercion, 
and  it  must  be  shown  that  testator  had  no 
free  will.  Wood's  ExT  v.  Wood,  63  S.  E. 
994,  995,  109  Va.  470. 

"  *Undue  influence'  is  such  Influence  .that 
the  instrumeint  is  not  properly  an  expression 
of  the  will  of  the  testator  in  regard  to  the 
disposition  of  his  property,  but  rather  an  ex- 
pression of  the  win  of  another  person."  Ga- 
vitt  V.  Moulton,  96  N.  W.  395.  399,  119  Wis. 
35  (citing  In  re  Jackman's  Will,  26  Wis.  104). 

"Undue  influence,"  which  will  invalidate 
a  gift,  must  be  something  which  destroys  the 
free  agency  of  the  donor,  and  substitutes 
therefor  the  will  of  another.  What  consti- 
tutes such  undue  influence  cannot  be  precise- 
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ly  defined,  and  each  case  must  be  determined 
upon  the  consideration  of  its  special  facts. 
The  means  employed  and  extent  of  the  influ- 
ence are  immaterial,  if  their  effect  be  to  de- 
stroy the  free  agency  of  the  donor.  The  ul- 
timate facts  of  undue  influence  may,  and  in 
many  cases  can  only,  be  established  by  cir- 
cumstantial evidence.  Prescott  y.  Johnson, 
©7  N.  W.  891,  892,  91  Minn.  273. 

To  constitute  "undue  Influence,"  it  is 
essential  that  the  testator's  or  grantor's  mind 
has  been  overcome,  and  it  is  not  suflicient 
merely  that  there  shall  not  have  been  an  ab- 
solute freedom  from  influence.  Schneider  v. 
Vosburgh,  106  N.  W.  1129,  1130,  143  Mich. 
476. 

To  constitute  "undue  influence,"  the  tes- 
tator must  be  so '  influenced  by  persuasion, 
pressure,  or  fraudulent  contrivance  that  he 
does  not  act  intelligently  or  voluntarily  and 
is  subject  to  the  will  and  pun)06e  of  another. 
It  may  be  exerted  through  thrtats,  fraud,  im- 
portunity, or  the  silent,  resistless  power  which 
the  strong  often  exercise  over  the  weak  or 
inflrm.  It  must  be  sufficient  to  destroy  his 
free  agency  and  substitute  the  will  of  an- 
other for  that  of  the  testator.  Entreaty,  im- 
portunity, or  persuasion  may  be  employed, 
as  may  appeal  to  the  memory  of  past  kind- 
nesses and  the  calls  of  the  distressed.  Mere 
suggestions  or  advice  addressed  to  the  im- 
derstanding  or  Judgment  of  the  testator  nev- 
er constitute  undue  influence;  neither  does 
solicitation,  unless  the  testator  is  so  worn 
out  with  importunities  that  his  will  gives 
way.  In  re  Tyner,  106  N.  W.  898.  899.  97 
Biinn.  181  (citing  Koblnson  y.  Robinson,  53 
Atl.  253,  203  Pa.  401;  MitcheU  v.  Mitchell, 
4S  Minn.  73,  44  N.  W.  885). 

Influence  of  the  husband  of  a  testator, 
to  be  "undue,"  must  have  been  such  as  to 
destroy  her  free  agency,  and  make  her  the 
Implement  of  her  husband's  craft,  and  make 
the  instrument  executed  by  her  the  will  ol 
her  husband  rather  than  her  own.  It  must 
operate  to  destroy  her  free  agency,  not  at 
some  time  in  the  past,  but  at  the  very  time 
and  in  the  very  act  of  executing  the  instru- 
ment Solicitations,  however  importunate, 
cannot  of  themselves  constitute  '*undue  in- 
fluence" ;  for  though  these  may  have  a  re- 
straining effect,  in  that  they  persuade  or  in- 
duce the  mind  of  the  testatrix  to  consent  to 
the  thing  asked  for,  they  do  not  destroy  her 
power  to  freely  dispose  of  her  estate.  The 
mere  fact  that  the  t&statrlx  changed  her 
mind,  and  at  the  request  of  her  husbana 
made  a  will  which  she  would  not  have  made, 
but  for  his  influence,  is  perfectly  consistent 
with,  and  may  be  regarded  as  an  exercise  of, 
her  free  agency.  To  come  within  the  ban 
of  the  law,  the  request  and  importunity  of 
the  husband  must  have  gone  to  the  point 
where  argument  and  persuasion  end  and 
coercion,  either  physical  or  moral,  begins, 
and  the  act  of  the  testatrix  must  not  have, 


been  a  voluntary  yielding  to  the  request  or 
demand  of  her  husband,  but  a  submission 
of  her  mind  and  will  to  his.  In  short,  to  be 
the  product  of  undue  influence,  the  will  made 
must  be  in  essence  and  effect  the  will  of  the 
party  exercising  it,  rather  than  the  will  of 
the  person  executing  it.  Where  testatrix, 
who  executed  her  will  four  years  after  the 
death  of  her  husband,  felt  herself  botmd  by 
the  promise  she  had  made  her  husband  when 
on  his  deathbed  to  give  her  property  to  his 
heirs  and  relatives,  and  believed  that  she 
would  suffer  the  displeasure  of  her  husband 
in  the  future  if  she  failed  to  carry  out 
his  wishes,  there  was  not  such  undue  in- 
fluence as  to  invalidate  her  will,  though  by 
reason  thereof  she  willed  her  property  to  his 
relatives  and  heirs,  to  the  exclusion  of  her 
own,  a  disposition  she  otherwise  would  not 
have  made.  Henderson  v.  Jackson,  111  N. 
W.  821,  823, 138  Iowa,  326,  26  L.  B.  A.  (N.  S.) 
479  (citing  Englert  v.  Bnglert,  47  Atl.  940. 
198  Pa.  326,  82  Am.  St  Rep.' 808;  Kaufman's 
WiU,  49  Pac.  192,  117  Cal.  288,  69  Am.  St 
Rep.  179;  Schmidt  v.  Schmidt  60  N.  W. 
598,  47  Minn.  451;  Gilbert  v.  Gilbert,  22  Ala. 
629,  58  Am.  Dec.  268;  Thompson  v.  Kyner, 
65  Pa.  368;  Shell's  Estate,  63  Pac  413.  28 
Colo.  167,  53  L.  R.  A.  387,  89  Am.  St  Rep. 
181;  Eastls  v.  Montgomery,  9  South.  311, 
93  Ala.  293;  Mclntlre  v.  McConn,  28  Iowa, 
480;  Perkins  v.  Perkins,  90  N.  W.  65,  116 
Iowa,  263). 

To  constitute  "undue  influence,**  the  mind 
must  be  so  controlled  or  affected  by  persua- 
sion or  pressure,  artful  or  fraudulent  contriv- 
ances, or  by  the  insiduous  influences  of  per- 
sons in  close  confidential  relations  with  him, 
that  he  is  not  left  to  act  intelligently,  under- 
standingly,  and  voluntarily,  but  subject  to 
the  will  or  purposes  of  another.  Howard  v. 
Farr,  131  N.  W.  1071,  1073,  U5  Minn.  86. 

"Undue  influence,**  in  relation  to  the 
making  of, a  will,  is  influence  such  as  to 
amount  to  overpersuasion,  coercion,  of  force, 
destroying  the  free  agency  and  will  power  of 
the  testator.  Jackson  v.  Hardin,  83  Mo.  175, 
185 ;  Myers  v.  Hanger,  11  S.  W.  974,  975,  98 
Mo.  433;'  Thompson  v.  Ish.  12  S.  W.  510,  511, 
99  Mo.  160,  17  Am.  St  Rep.  552;  Tibbe  t. 
Kamp,  54  S.  W.  879,  55  S.  W.  440,  154  Mo. 
545.  Where,  in  a  will  contest  the  court 
charged  that  a  will  in  favor  of  persons  stand- 
ing in  confldential  relations  to  testatrix  was 
presumed  in  law  to  have  been  made  under  un- 
due influence  exercised  by  such  beneficiaries, 
and  that  the  will  having  been  made  in  favor 
of  testatrix's  physician  and  nurse,  to  the  par- 
tial exclusion  of  lawful  heirs,  the  burden 
was  on  them  to  show  want  of  undue  influ- 
ence, an  instruction  defining  such  term  as 
Influence  amounting  to  overpersuasion,  coer- 
cion, or  force,  destroying  the  free  agency  and 
will  power  of  testatrix,  was  unobjectionable. 
Where  the  validity  of  a  will  was  attacked 
because  of  alleged  undue  influence  of  S.,  evi- 
dence of  dedaratioufi  made  by  testatrix  as  to 
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why  she  left  the  house  of  one  of  her  relatives 
and  built  a  house  at  P.,  and  as  to  misunder- 
standings and  disputes  which  occurred  be- 
tween her  and  her  relatives  prior  to  such  re- 
moval, was  admissible  to  show  that  testa- 
trix's change  of  feeling  towards  her  relatives 
was  not  brought  about  by  S.  Such  evidence 
was  also  competent  to  rebut  contestant's 
proot  concerning  occurrences  showing  that 
testatrix  was  under  control  of  S.,  and  that 
she  stated  to  various  witnesses  that  S.  would 
not  allow  testatrix's  relatives  to  visit  her, 
etc.  Influence  gained  over  testatrix  by  her 
physician  and  nurse  through  liindness  and 
affection,  which  induced  her  to  execute  a  will 
In  their  favor,  without  any  imposition  or 
fraudf  was  not  undue  influence  sufiicient  to 
invalidate  the  wiU.  Seibert  v.  Hatcher,  102 
S.  W.  962,  967,  205  Mo.  83. 

Fraud  or  "undue  influence**  exercised 
over  testator,  to  avoid  a  will,  must  be  direct- 
ly connected  with  Its  execution,  the  influence 
which  law  condemns  being  not  the  legitimate 
Influence  springing  from  natural  affection, 
but  the  malign  Influence  which  springs  from 
fear,  coercion,  or  any  other  cause  depriving 
testator  of  free  agency  in  disposing  of  his 
property,  and  the  influence  must  be  specially 
exerted  to  procure  a  will  in  favor  of  particu- 
lar persons.  Sanger  v.  McDonald,  112  S.  W. 
365,  368,  87  Ark.  148. 

By  "undue  influence"  is  meant  the  substi- 
tution of  the  will  of  another  person  for  that 
of  the  testator,  so  that  the  testator  is  not 
able  to  dispose  of  his  estate  as  if  left  to  his 
own  guidance  or  free  agency.  Hayes  v. 
Hayes,  145  S.  W.  1155.  1158,  242  Mo.  155. 

An  influence,  suflficient  to  invalidate  a 
will,  must  be  such  as  to  destroy  the  testator's 
free  agency  and  induce  him.  to  do,  against  his 
will,  that  which  he  would  otherwise  not  have 
done,  and  must  operate  on  or  Influence  the 
testamentary  acts.  Raison  v.  Baison,  146  S. 
W.  400,  402,  148  Ky.  116. 

The  word  "influence,"  in  the  term  "un- 
due influence,*'  as  affecting  the  validity  of  a 
will,  does  not  refer  to  any  and  every  line  of 
conduct  capable  of  disposing  in  one's  favor 
a  free  and  self-directing  mind,  but  to  a  con- 
trol acquired  over  another  which  virtually 
destroys  his  free  agency.  Caughey  v.  Bri- 
denbaugh,  57  Atl.  821,  823,  208  Pa.  414. 

Neither  advice,  suggestions,  reasons,  or 
arguments  addressed  to  the  Judgment  of  the 
I)erson  who  Is  contemplating  making  a  will, 
and  which  are  Intelligently  considered  by 
fiuch  person,  nor  even  importunity  or  persua- 
sion, if  the  testator  has  sufficient  mental 
capacity  and  strength  of  will  to  properly 
weigh  and  consider  them,  and  resist  them 
unless  adopted  by  him  in  the  free  exercise  of 
big  judgment  and  volition,  will  constitute 
**undue  influence" ;  but  whatever  may  be  the 
nature  and  extent  of  the  influence,  if,  because 
of  the  physical  and  mental  weakness  of  the 
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testator  and  the  nature  and  persistency  of 
the  Influence  exerted,  it  is  such  that  he  is 
unable  to  resist  it,  and  it  deprives  him  of  his 
Vower  to  act  as  a  free  agent  in  the  manner 
that  he  otherwise  would,  it  Is  "undue  influ- 
ence," and  will  avoid  the  wllL  Appeal  of 
0*Brlen,  60  Ati.  880,  881. 100  Me.  156. 

The  influence  which  is  "undue*'  and  will 
vitiate  a  will  must  amount  to  moral  or  phys- 
ical coercion,  which  destroys  free  agency  and 
constrains  its  subject  to  do  that  whidi,  but 
for  it,  he  would  not  have  done.  In  re  Buck- 
man's  WiU,  85  AtL  246,  250,  80  N.  J.  Eq.  556. 

The  "undue  influence"  which  vitiates  a 
will  is  such  influence,  whether  slight  or  pow- 
erful, as  is  suflAcient  to  destroy  free  agency, 
so  that  the  act  is  the  result  of  the  domina- 
tion of  the  mind  of  another  rather  than  the 
expression  of  the  will  and  mind  of  testator. 
In  re  Johnson's  Will,  86  Atl.  254,  259,  80  N. 
J.  Eq.  525. 

"Undue  influence,"  to  invalidate  a  will, 
must  amount  to  coercion,  compulsion,  or  con- 
straint, destroying  testator's  free  agency,  and 
obliging  him  to  adopt  the  will  of  another,  in- 
stead of  exercising  his  own.  Glnter  v.  Gin- 
ter,  101  Pac.  634,  640,  79  Kan.  721,  22  L.  R. 
A.  (N.  S.)  1024  (citing  Terry  v.  Buflangton,  11 
Oa.  337,  56  Am.  Dec.  423;  In  re  Shell's  Es- 
tate, 63  Pac.  413.  28  Colo.  167,  53  L.  B.  A. 
387,  89  Am.  St.  Rep.  181). 

"Undue  influence,**  that  will  destroy  a 
will,  must  be  such  as  in  effect  destroyed  tes- 
tator's free  agency  and  substituted  for  his 
own  another  person's  will,  and  directly  af- 
fected the  testamentary  acts.  In  re  Weber's 
Estate,  114  Pac.  697,  603,  15  Gal.  App.  224. 

"Undue  influence,"  invalidating  a  will, 
must  be  an  Influence  exerted  prior  to  or  at 
the  time  of  the  making  of  the  will,  and  such 
as  destroys  free  agency,  constraining  testator 
at  the  time  the  will  is  made  to  make  a  disposi- 
tion of  his  estate  contrary  to  and  different 
from  what  he  would  have  made  had  he  been 
left  to  the  free  exercise  of  his  own  inclination 
or  Judgment  In  re  Ricks*  Estate,  117  Pac 
532,  536,  160  Cal.  450. 

"Undue  influence,"  which  wlU  avoid  a 
will,  is  not  mere  persuasion  of  testator,  but 
such  an  Influence  as  deprived  him  of  the  free 
exercise  of  his  Intellectual  powers,  exercised 
by  coercion,  Imposition,  or  fraud,  and  impel- 
ling him  to  act  in  fear,  a  desire  for  peace,  or 
some  feeling  which  he  is  unable  to  restrain. 
In  re  Tresldder's  Estate,  125  Pac.  1034,  1035, 
70  Wash.  15  (citing  8  Words  and  Phrases, 
7166-7172). 

"Undue  Influence,"  such  as  invalidates  a 
will,  is  any  improper  or  wrongful  constraint, 
machination,  urgency,  or  persuasion,  whereby 
the  will  of  the  person  Is  overborne,  and  he 
is  induced  to  do,  or  forbear  to  do,  an  act 
which  he  would  not  do,  or  would  do,  if  left  to 
act  freely.  In  re  Olson's  Estate,  126  Pac  171, 
'  174,  19  Cal.  App.  379. 
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Where  there  is  merely  such  a  dominating 
and  controlling  Influence  exerted  over  testa- 
tor by  excessive  Importunity,  or  of  the  mas- 
tery which  one  mind  sometimes  gains  over 
another,  the  object  which  is  consciously 
sought  and  gained  is  to  lead  testator  to  make 
a  will  which  is  different  from  the  one  he 
otherwise  would  have  made  and  constitutes 
"undue  influence."  Whitcomb  v.  Whitcomb, 
91  N.  B.  210,  211,  205  Mass.  310, 18  Ann.  Cas. 
410. 

To  avoid  a  deed  on  the  ground  of  undue 
influence,  the  evidence  must  show  such  an  In- 
fluence exerted  on  the  grantor  as  to  override 
his  will  and  to  make  the  act  of  executing  the 
deed  a  mere  mechanical  performance  by  him 
of  the  design  of  the  person  exerting  the  in- 
fluence, and  '*undue  influence"  may  consist  in 
any  influence  which  is  so  far  operative  as  to 
destroy  free  agency.  Du  Bose  v.  Kell,  71  S. 
E.  371,  378,  90  S.  C.  196. 

To  set  aside  a  deed  for  **undue  Influence," 
it  must  appear  that  the  Influence  destroyed 
the  free  agency  of  the  grantor  and  substitut- 
ed the  will  of  another  for  his,  and,  unless 
such  fact  appears,  the  showing  of  a  motive 
and  an  opportunity  to  exert  undue  Influence, 
together  with  the  failing  mental  powers  of 
the  grantor,  are  insufllcient  to  overthrow  the 
deed.  WoodvlUe  v.  Woodvllle,  60  S.  B.  140, 
144,  63  W.  Va.  286. 

"Before  'undue  influence*  can  be  made 
the  ground  for  setting  aside  a  deed,  it  must 
be  suflicleut  to  destroy  free  agency  on  the 
part  of  the  grantor.  It  must  amount  to  coer- 
cion— ^practically  duress.  Suggestion  and  ad- 
vice, addressed  to  the  understanding  and 
judgment,  do  not  constitute  'undue  influence' ; 
nor  does  solicitation,  unless  the  party  be  so 
worn  by  the  importunities  that  his  will  gives 
way.  Earnest  entreaty,  importunity,  and 
persuasion  may  be  employed ;  but  if  the  influ- 
ence is  not  irresistible.  It  is  not  undue,  and 
its  existence  Is  immaterial,  even  thouRh  it  is 
>ielded  to."  Jenkins  v.  Rhodes,  56  S.  E.  332, 
3.S4,  106  Va.  564  (citing  Greer  v.  Greer  [Va.] 
9  Grat.  330,  333;  Orr  v.  Pennington,  24  S.  E. 
928,  93  Va.  268;  Hammond  v.  Welton,  64  N. 
W.  25,  100  Mich.  244;  Hamilton  v.  Smith,  10 
N.  W.  276,  57  Iowa,  15,  42  Am.  Rep.  39; 
(^onley  v.  Nailor,  6  Sup.  Ct  1001,  118  U.  S. 
127,  30  L.  Ed.  112). 

To  constitute  **undue  influence,"  it  is  un- 
necessary that  moral  turpitude  or  improper 
motive  should  exist,  and  If  one,  from  the 
best  of  motives,  having  obtained  a  dominant 
Influence  over  a  grantor's  mind,  Induces  him 
to  execute  a  deed  or  other  Instrument  ma- 
terially affecting  his  rights,  which  he  would 
not  have  otherwise  executed,  so  exercising 
the  influence  obtained  that  the  grantor's  will 
is  effaced  or  supplanted,  the  instrument  is 
fraudulent.  Myatt  v.  Myatt,  62  S.  E.  887, 
888,  149  N.  C.  137. 

"Fndue  Influence"  of  a  husband  in  pro- 
curing his  wife  to  adopt  his  child  by  a  for- 


mer wife  means  that  he  so  far  donilnated  her 
will  as  to  substitute  his  will  for  hers,  with 
the  result  that  the  action  brought  about  by 
the  undue  influence  is  not  in  reality  her  act. 
Phillips  V.  Chase,  89  N.  E.  1049,  1050,  2a'; 
Mass.  556,  30  L.  R.  A.  (N.  S.)  159,  17  Ann. 
Cas.  544. 

As.  fraud 

*'Undue  influence"  is  a  spedes  of  fraud. 
Gallagher  v.  Neilon,  121  8.  W.  564,  568.  See. 
also,  Pickler  v.  Wise,  132  N.  W.  815,  817, 
152  Iowa,  644. 

"Undue  influence"  is  either  a  species  of 
fraud  or  a  land  of  duress.  In  either  cane 
it  comes  in  for  the  same  consideration  as 
fraud  in  general.  Heath  v.  Capital  Sav. 
Bank  &  Trust  Co.,  64  Atl.  1127,  79  Vt  301. 

"*Undue  Influence*  is  recognized  by  all 
authorities  as  a  species  of  fraud,  and  fraud, 
inducing  a  transfer  of  personal  property  or  a 
chose  in  action,  renders  such  transfer  void- 
able, and  one  of  the  remedies  of  the  party 
defrauded,  or  his  executors,  is  a  rescission 
of  the  transfer."  Borchert  v.  Borchert,  113 
N.  W.  35,  37,  132  Wis.  593  (quoUng  and 
adopting  definition  in  Coon  v.  Dennis,  69  N. 
W.  666,  111  Mich.  450). 

The  procuring  of  the  execution  of  a  will 
by  "undue  Influence"  partakes  of  the  nature 
of  a  fraud,  or  imports  at  least  a  construc- 
tive fraud  on  testator.  Whitcomb  v.  Whit- 
comb, 91  N.  E.  210,  211,  205  Mass.  310,  18 
Ann.  Cas.  410. 

**Undue  influence"  is  a  species  of  fraud, 
and  in  probate  law  is  an  unlawful  coercion 
which  destroys  the  free  agency  of  a  tes- 
tator, and  substitutes  for  his  free  and  dispos- 
ing mind  some  will  other  than  his  own.  In 
re  Campbell's  Will,  136  N.  Y.  Supp.  ia<^, 
1104;  Scott  V.  Barker,  113  N,  T.  Supp.  695. 
COS,  699,  129  App.  Div.  241  (quoting  and 
adopting  definition  in  Matter  of  Snelling,  32 
N.  E.  lOOG,  136  N.  Y.  515;  Marx  v.  McCSlynn. 
88  N.  Y.  357). 

In  an  action  to  avoid  a  deed  for  undue 
influence  in  its  procurement,  an  instruction 
that  "undue  influence"  is  a  fraudulent  in- 
fluence, controlling  the  mind  of  him  oi»erated 
upon,  by  which  the  will  is  perverted  from  its 
free  exercise,  and  submitting  as  Issues 
whether  defendant  pos.sessed  undue  Influence 
over  grantor,  and,  if  so,  whether  he  fraudu- 
lently used  it  to  procure  the  deed,  and  wheth- 
er he  exerted  a  fraudulent  influeuoe  over 
grantor  suflicient  to  destroy  free  agency,  etc., 
was  not  objectionable  as  laying  too  much 
stress  on  the  element  of  fraud  as  part  of  the 
definition  of  undue  influence.  Myatt  ▼.  My- 
att, 62  S.  E.  887,  888,  149  N.  O.  137. 

"Undue  Influence"  in  the  execution  of  a 
will  is  not  the  same  as  fraud.  One  may  ex- 
ist without  the  other,  though  undue  influence 
may  be  exerted  by  means  of  fraud ;  "fraud" 
being  a  distinct  head  of  objection  from  im- 
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portnnity  and  undue  influence.  That  is  un- 
due influence  which  amounts  to  constraint 
which  suhstitutes  the  wiil  of  another  for 
that  of  testator,  whether  through  a  threat  or 
fraud,  hut,  however  exercised,  It  must,  to 
avoid  the  will,  destroy  testator's  free  agency 
when  the  instrument  is  made.  In  re  Snow- 
ball's Estate,  107  Pac.  598,  600,  157  Oal.  301. 

"Undue  influence'*  may  be  exerted  to  pre- 
vent the  detection  of  fraud  with  reference  to 
testatrix.  It  may  amount  to  fraud  if  suffi- 
ciently strong  to  secure  the  provisions  of  the 
will  desired.  Cooper  v.  Harlow,  128  N.  W. 
259,  261,  163  Mich.  210. 

"Undue  influence,"  sufficient  to  destroy 
a  will,  must  be  such  as  to  constitute  a  fraud- 
ulent influence  controlling  testator's  mind, 
so  as  to  induce  him  to  make  a  will  which  he 
would  not  otherwise  have  made.  In  re 
Abee's  Will.  59  S.  E.  700,  701,  146  N.  C.  273. 

How  eseroi«ed 

''Undue  influence"  is  that  which  compels 
the  testator  to  do  that  which  is  against  his 
will,  from  fear,  the  desire  of  peace,  or  some 
feeling  which  he  is  unable  to  resist  Shep- 
pey  V.  Stevens,  185  Fed.  147,  156;  Struth  t. 
Decker.  59  Atl.  727,  730,  100  Md.  368  (quot- 
ing Schouler,  Wills  [2d  Ed.]  |  228);  Eobin- 
sou  V.  Robinson,  53  Atl.  253,  265,  203  Pa. 
400. 

"Undue  influence"  may  well  be  defined 
as  moral  duress  or  coercion,  whereby  one  is 
led  to  make  a  contract  which  he  would  not 
have  made  If  left  to  act  of  his  own  free 
will.  Foote  V.  De  Poy,  102  N.  W.  112,  114, 
126  Iowa,  366,  68  L.  R.  A.  302,  106  Am.  St 
Rep.  365. 

"Undue  influence,"  vitiating  a  contract, 
must  amount  to  force  or  coercion,  so  as 
to  destroy  free  agency.  FJone  v.  FJone,  112 
N.  W.  70,  71,  16  N.  D.  100  (citing  Davis  v. 
Culver  [N.  T.]  13  How.  Prac.  62;  Wallace 
V.  Harris,  32  Mich.  380 ;  Andrews,  Am.  Law). 

"Undue  influence"  may  be  exerted  on 
testator,  so  as  to  render  his  will  invalid, 
either  by  fraudulent  means  or  by  physical  or 
moral  coercion  practiced  on  him,  without  any 
actual  deception.  Whitcomb  v.  Whltcomb, 
91  N.  B.  210,  211,  205  Mass.  310,  18  Ann. 
Cas.  410. 
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'Undue  influence,"  which  will  vitiate  a 
will,  must  amount  to  force  and  coercion,  de- 
stroying free  agency.  It  must  not  be  the 
mere  desire  of  gratifying  the  wishes  of  an- 
other. That  would  be  a  very  strong  ground 
in  favor  of  the  testamentary  act  Further, 
there  must  be  proof  that  the  act  was  obtain- 
ed by  coercion  or  importunity  which  could 
not  be  resisted;  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was 
tantamount  to  force  and  fear.  Wallen  v. 
Wallen,  57  S.  B.  506,  599,  107  Va.  131. 

"To  establish  'undue  influence,'  sutflcient 
to  invalidate  a  will,  it  must  be  shown  that 
the    will  of  the  testator  was   coerced  into 


doing  that  which  he  did  not  desire  to  do." 
Gavitt  V.  Moulton,  96  N.  W.  395,  399,  119 
Wis.  35. 

The  "undue  influence"  that  will  suffice 
to  set  aside  a  will  must  be  such  as  to  over- 
come the  free  volition  or  conscious  judgment 
of  the  testator  and  to  substitute  the  wicked 
puri)oses  of  another  instead,  and  must  be  the 
efficient  cause  without  which  the  obnoxious 
disposition  would  not  have  been  made.  This 
may  be  accomplished,  not  alone  by  physical 
coercion  or  threats  of  personal  harm  or 
abuse,  but  also  by  the  insidious  operation  of 
a  stron.^er  mind  upon  one  weakened  and  im- 
paired by  disease  or  otherwise,  whereby  the 
latter  is  subject  to  the  former  and  induced 
to  do  its  bidding,  instead  of  acting  in  the 
exercise  of  unconstrained  volition  or  judg- 
ment. It  is  not  all  influence  brought  to 
bear  upon  the  mind  of  the  testator  that 
may  be  denominated  undue.  In  re  Pickett's 
Will,  89  Pac.  377,  38(5,  49  Or.  127  (citing  In 
re  Holman's  Will,  70  Pac.  913,  42  Or.  358). 

To  establish  "undue  influence"  sufficient 
to  Invalidate  a  deed,  there  must  be  proof  of 
threats  or  misrepresentation,  undue  flattery, 
or  fraud  practiced,  or  physical  or  moral  co- 
ercion sufficient  to  overpower  volition,  de- 
stroy free  agency,  and  Impel  the  party  on 
whom  it  is  practiced  to  act  against  his  in- 
clination and  will;  motive,  opportunity,  or 
even  ability  to  control  In  the  absence  of  af- 
firmative proof  that  it  was  exercised  not  be- 
ing sufficient.  Nelson  v.  Wiggins,  137  N.  W. 
623,  627,  172  Mich.  191. 

"Whatever  destroys  free  agency  and 
constrains  the  person  whose  act  is  brought 
in  judgment  to  do  what  is  against  his  will 
and  what  he  would  not  have  done  If  left  to 
himself  is  'undue  influence,*  whether  the 
control  be  exercised  by  physical  force, 
threats,  imi)ortunltles,  or  any  other  species 
of  mental  or  physical  coercion."  A  grantor, 
who  was  deprived  of  her  free  will  and 
agency  in  the  execution  of  a  deed  of  trust 
by  the  action  and  conduct  of  the  grantee  and 
his  representatives  in  respect  to  the  arrest 
and  prosecution  of  the  grantor's  husband,  ex- 
ecuted the  deed  under  duress  in  contempla- 
tion of  law,  so  as  to  enable  her  to  avoid  the 
deed.  Turner  v.  Overall,  72  S.  W.  644,  648, 
172  Mo.  271  (quoting  and  adopting  definition 
in  Earle  v.  Norfolk  &  N.  B.  Hosiery  Co.,  36 
N.  Kq.  188;  Bell  v.  Campbell*,  25  S.  W.  359, 
123  Mo.  1,  45  Am.  St  Rep.  505). 

"Undue  influence"  is  such  Influence  as 
compels  the  testator  to  do  that  which  is 
against  his  will  from  fear,  desire  of  peace, 
or  some  feeling  which  he  is  unable  to  resist 
Such  influence  must  In  some  measure  destroy 
the  free  agency  of  the  testator  and  must  be 
sufllclent  to  prevent  the  exercise  of  that  dis- 
cretion which  the  law  re(iulres  In  the  exer- 
cise of  the  will.  Mere  arguments,  i>er- 
suasions,  solicitations,  or  entreaties  by  a 
beneficiary  in  a  will  is  not  that  character  of 
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"undue  influence"  which  Is  contemplated  hy 
law  when  speaking  of  "undue  influence." 
Franklin  v.  Boone,  88  S.  W.  262,  263,  30  Tex. 
Civ.  App.  597  (citing  Patterson  v.  Lamb,  52  S. 
W.  90,  21  Tex.  Civ.  App.  512;  Barry  v.  Gra- 
dette  [Tex.]  71  S.  W.  309;  Morrison  v. 
Thoman  [Tex.]  86  S.  W.  1069). 

Actual  "undue  influence,*'  Inducing  the 
execution  of  a  will,  may  consist  of  threats 
of  personal  harm  or  duress,  under  the  force 
of  which  a  person  makes  a  testamentary  dis- 
position of  his  property  which  is  really 
against  his  wilL  In  the  same  category  is  the 
undue  influence  exerted  by  a  strong  mind 
over  a  weak  one  by  domination,  by  deceit,  or 
by  constant  importunity  and  persuasion, 
which  the  weaker  mind  is  unable  to  resist. 
Undue  influence  of  this  type  can  never  be 
presumed,  but  must  be  affirmatively  estab- 
lished; but  where  the  beneflciary  under  a 
will  maintains  some  confldentlal  relation  to 
testator,  and  where  the  will  excludes  the  nat- 
ural objects  of  testator's  bounty,  the  burden 
of  establishing  freedom  from  undue  influence 
is  on  the  proponent  In  re  Marlor's  Estate, 
103  N.  Y.  Supp.  161,  162,  52  Misc.  Rep.  263. 

"Undue  influence"  is  that  which  compels 
the  testator  to  do  that  which  is  against  his 
will  from  fear,  the  desire  of  peace,  or  some 
feeling  which  he  is  unable  to  resist  We  say 
that  the  influence  must  be  undue  in  order  to 
vitiate  the  instrument,  because  influences  of 
one  kind  and  another  surround  every  ration- 
al being,  and  operate  necessarily  in  deter- 
mining his  course  of  conduct  under  every  re- 
lation of  life.  Morrison  v.  Thoman  (Tex.)  86 
S.  W.  10C9,  1071  (quoting  and  adopting  the 
definition  in  Schouler,  Wills,  §  227,  and  citing 
Vance  v.  Upson,  1  S.  W.  179,  66  Tex.  479; 
Brown  v.  Mitchell,  12  S.  W.  606,  75  Tex.  9; 
Trezevant  v.  Rains  [Tex.]  19  S.  W.  567;  Mc- 
intosh V.  Moore,  53  S.  W.  611,  22  Tex.  Civ. 
App.  22;  Patterson  v.  Lamb,  52  S.  W.  98, 
21  Tex.  Civ.  App.  512). 

"Undue  influence"  is  "that  which  com- 
pels the  testator  to  do  that  which  is  against 
his  will  from  fear,  the  desire  of  peace,  or 
0ome  feeling  which  he  is  unable  to  resist. 
Undue  influence  may  be  exercised  secretly  as 
well  as  openly,  and  this  is  especially  possible 
where  a  confidential  relation  exists  between 
the  principal  devisee  and  the  testator,  and 
they  dwell  in  the  same  house  together.  Such 
Influence  may  be  exerted  in  many  ways,  by 
violence,  by  force,  by  threats,  by  deceit  or 
fraud,  by  excessive  importunity,  or  by  the 
silent,  resistless,  power  which  the  strong 
often  exercise  over  the  weak  or  infirm." 
Goodloe  V.  Goodloe,  105  S.  W.  533,  535,  47 
Tex.  Civ.  App.  493. 

Defendant,  prior  to  his  marriage  to 
plaintiff,  obtained  a  conveyance  of  her  land 
to  them  as  tenants  by  the  entirety  by  threat- 
ening to  sue  her  for  $2,300,  to  cause  others  to 
sue  her  for  slander  and  other  causes  of  ac- 
tloiit  and  by  threats  that  she  would  never 


live  to  see  the  Inside  of  her  completed  opera 
house,  that  she  would  be  found  dead,  that 
he  would  stop  work  on  her  opera  house, 
in  which  her  money  was  largely  invested,  that 
he  would  smash  everything  and  ruin  the  whole 
business,  that  she  would  lose  all  her  property 
in  the  threatened  litigations,  and  would  be 
working  at  the  washtub,  without  a  rag  to 
her  back.  H^ld,  that  the  threats  constituted 
a  wrongful  and  "undue  influence"  exerted 
over  plaintiff,  controlling  her  action,  and 
warranted  the  cancellation  of  the  conveyance. 
Ring  V.  Ring,  105  N.  Y.  Supp.  498,  55  Misc. 
Rep.  420. 

"It  is  a  rule  governing  in  ascertaining 
whether  undue  influence  was  exerted  over 
the  mind  of  a  testator  that  the  influence  was 
such  that  it  Induced  the  testator  to  act  con- 
trary to  his  own  wishes,  and  to  make  a  differ- 
ent will  from  what  he  would  have  made  if  he 
had  been  left  free  to  exercise  his  own  wishes 
and  desires  according  to  his  own  judgment 
and  discretion.  No  matter  how  great  the 
fraud  may  have  been,  nor  how  vigorous  and 
active  the  influence  produced  upon  and  exer« 
cised  over  the  testator,  they  would  not  avail 
to  set  aside  the  will  unless  they  were  sufll- 
dent  to  overcome  the  volition  and  desire  of 
the  testator.  Not  every  influence  brought  to 
bear  upon  the  mind  of  the  testator  by  a 
beneficiary  will  be  classed  as  undue  Influence. 
Persuasion,  entreaty,  cajolery,  importunity, 
argument,  intercession,  and  solicitation  are 
permissible,  and  cannot  be  held  to  be  undue 
infiuence  unless  they  subverted  and  over- 
threw the  will  of  the  testator,  and  caused 
him  to  do  a  thing  that  he  did  not  desire  to 
do.  No  more  could  a  will  made  from  mere 
persuasion,  entreaty,  or  argument,  which  has 
been  weighed  and  considered  by  the  testator, 
and  his  own  mind  made  up  and  voluntarily 
formed,  be  classed  as  undue  Influence,  than 
could  the  arguments  of  counsel  to  a  court, 
which  are  weighed  and  considered  in  an-iv- 
ing  at  a  just  conclusion  as  to  the  law  of  the 
case,  be  designated  *undue  influence.*  "  Weiz 
V.  Schneider,  78  S.  W.  394,  396,  34  Tex.  Cv. 
App.  201. 

Gratitnde,  affection*  etc. 

"Undue  influence,"  which  will  vitiate  a 
will,  must  be  wrongful,  and  Influence  se- 
cured through  affection  is  not  of  that  charac- 
ter. FiUgerald  v.  Allen,  88  N.  E.  240,  214. 
240  111.  80  (citing  Dowie  v.  Sutton,  81  N.  K. 
395.  227  lU.  183,  118  Am,  St  Rep.  20C; 
Dickie  v.  Carter,  42  111.  376). 

The  word  '*undue,"  when  used  to  qualify 
"influence,"  has  the  legal  meaning  of  "wrong- 
ful," and  hence  "undue  influence"  means  a 
wrongful  influence;  but  influence  secured 
through  affection  is  not  wrongful,  and  when 
a  will  is  made  in  favor  of  a  child  at  his 
solicitation  and  because  of  partiality  influ- 
enced by  affection  for  him,  it  will  not  be 
"undue  Influence."  Sears  r.  Yaughan,  82  N. 
fi.  881,  887,  230  ill.  572. 


UNDUID  INFLUIQNCli: 


1061 


UNDUE  INFLUSNCB 


The  "undue  Influence"  which  will  avoid 
a  will  must  amount  to  coercion  or  fraud,  and 
must  Involve  such  force  or  fear  as  destroys 
the  free  agency  of  testator  and  constrains 
him  to  do  that  which  is  against  his  will; 
mere  persuasion,  addressed  to  his  Judgment 
and  affections,  not  constituting  undue  Influ- 
ence. Mullen  V.  Johnson,  47  South.  584,  587, 
157  Ala.  262. 

"Undue  Influence*'  over  a  testator  Is  In- 
fluence amounting  to  force,  coercion,  or  over- 
persuasion  which  destroys  his  free  agency 
and  will  power.  It  must  not  be  merely  the 
Influence  of  affection  or  attachment  nor  the 
desire  of  gratifying  the  wishes  of  one  be- 
loved, respected,  and  trusted  by  testator. 
Llndsey  v.  Stephens,  129  S.  W.  641,  646,  229 
Mo.  600;  Hughes  v.  Rader,  82  S.  W.  32,  53, 
183  Mo.  630;  Teckembrock  v.  McLaughlin,  108 
S.  W.  46,  51,  209  Mo.  533;  Winn  v.  Grler,  117 
S.  W.  48,  59,  217  Mo.  420;  Dausman  v.  Ran- 
kin, 88  S.  W.  606,  704,  189  Mo.  677,  107  Am. 
St  Rep.  391. 

"Undue  Influence,**  Inducing  the  execu- 
tion of  a  will,  Is  such  as  amounts  to  force, 
coercion,  or  overpersuaslon,  which  destroys 
the  testator's  free  agency  and  wlU  power, 
and  not  merely  the  Influence  of  affection  or 
desire  to  gratify  the  wishes  of  one  who  is 
near  and  dear  to  him.  Weston  v.  Hanson, 
111  S.  W.  44.  60,  212  Mo.  248. 

Influence  which  Is  gained  over  testator 
alone  through  kindness,  and  springs  from 
fondness  or  affection,  Is  not  "undue  Influ- 
ence** suflSlclent  to  avoid  the  will;  such  in- 
fluence being  that  which  is  exercised  through 
persuasion,  coercion,  force  or  fraud  to  the 
extent  of  overcoming  the  testator's  free 
agency  or  will  power,  so  as  to  substitute  the 
will  or  wish  of  the  person  exerting  such  in- 
fluence for  that  of  the  testator.  Luebbert  v. 
Brockmeyer,  138  S.  W.  92,  93,  96,  158  Mo. 
App.  196. 

Influence  over  another,  acquired  by  kind- 
ness and  attention,  will  not  constitute  "un- 
due influence**  within  the  meaning  of  the 
law,  whether  In  case  of  a  friend  who  has 
been  made  the  beneflclary  in  a  will,  or  in  the 
case  of  a  wife  or  child.  Weber  v.  Strobel, 
139  S.  W.  188,  191,  236  Mo.  649. 

"Motives  of  natural  affection  and  grati- 
tude on  the  part  of  the  testator,  even  when 
accompanied  by  solicitations  or  arguments 
which  appeal  to  such  motives,  do  not  consti- 
tute 'undue  influence.' "  Gavitt  v.  Moulton, 
©6  N.  W.  395,  399,  119  Wis.  35  (citing  In  re 
Jackman's  WUl,  26  Wis.  104;  Deck  v.  Deck, 
fi2  N.  W.  293,  106  Wis.  472,  473), 

"Undue  Influence,"  defeating  a  will,  is 
any  Influence  over  the  mind  of  testator  to  an 
extent  that  destroys  his  free  agency  and  to 
constrain  him  to  do  against  his  will  what  he 
■would  otherwise  refuse  to  do,  whether  exert- 
ed at  one  time  or  another,  directly  or  indi- 
rectly, if  it  so  operated  on  his  mind  at  the 


time  he  executed  the  paper,  but  any  reason- 
able influence  obtained  by  acts  of  kindness  or 
by  appeals  to  the  feelings  or  understanding, 
and  not  destroying  free  agency,  is  not  undue 
Influence.  Watson's  Bx'r  v.  Watson,  121  S.  W. 
626,  629,  137  Ky.  25;  Murphy's  Ex'r  v.  Hoag- 
land  (Ky.)  107  S.  W.  303,  306;  Bannon  v. 
Patrick  Bannon  Sewer  Pipe  Co.,  1J9  S.  W. 
1171,  1175,  136  Ky.  556  (quoting  with  ap- 
proval Murphy's  Ex'r  v.  Hoagland  [Ky.]  107 
S.  W.  303). 

"The  fact  that  a  man  bequeaths  his  es- 
tate to  his  wife,  excluding  his  children,  his 
father,  or  other  relations,  is  absolutely  imma- 
terial upon  the  question  of  *undue  influence.' 
The  silent  Influence  of  affection  and  respect, 
.augmented  by  the  tender  and  kindly  atten- 
tions of  a  faithful  spouse,  cannot  be  regarded 
as  in  any  sense  undue.  Nor  will  the  fact 
that  the  wife  by  solicitation,  or  even  by 
urgent  importunity,  procures  for  herself  all 
her  husband's  property,  or  a  larger  share 
than  he  devises  to  others,  raise  a  presump- 
tion of  law  that  the  husband's  will  was  pro- 
cured by  undue  influence  exerted  by  her,  or 
that  his  mind  did  not  act  freely  in  preparing 
it.  ♦  ♦  ♦  It  will  not  be  presumed,  be- 
cause a  wife  has  ample  opportunity  to  exert 
an  influence  which  may  be  undue,  that  she 
has  in  fact  done  so.  Nor  will  any  presump- 
tion of  undue  influence  arise  from  the  fact 
that  the  wife  advised  her  husband  in  his 
business  affairs  and  guided  him  through 
many  diflacultles,  and  at  one  time  advised  or 
requested  him  to  make  a  will  in  her  favor." 
rulton  V.  Freeland,  118  S.  W.  12,  19,  219  Mo. 
494,  131  Am.  St.  Rep.  576  (quoting  and  adop^ 
ing  deflnltion  in  1  Underbill,  Wills,  §  94,  p. 
126;  Rankin  v.  Rankin,  61  Mo.  295;  Mc- 
Fadin  v.  Catron,  38  S.  W.  932,  39  S.  W.  771, 
138  Mo.  loc.  cH.  219;  Myers  v.  Hanger,  11  S. 
W.  974,  98  Mo.  loc.  cit.  439;  Jackson  v.  Har- 
din, 83  Mo.  loc.  clt  185;  Mays  v.  Mays,  21  S. 
W.  921,  114  Mo.  loc.  cit.  540). 

"Undue  influence"  over  a  testator  has 
been  defined  as  that  which  compels  him  to 
do  that  which  is  against  his  will,  from  fear, 
a  desire  of  peace,  or  some  feeling  which  he 
is  unable  to  resist.  Influence  which  exists 
from  attachment,  affection,  or  a  desire  to 
gratify,  or  which  results  from  argument  and 
appeals  to  the  reason  and  judgment  of  the 
testator,  is  not  undue,  nor  sufiieient  to  in- 
validate a  will.  Undue  influence  consists  in 
exerting  upon  the  testator  such  an  improper 
influence,  whether  fraudulent,  threatening,  or 
otherwise  coercive,  as  to  effect  a  change  in 
the  testator's  testamentary  disposition,  so 
that  the  will  made  is  not  the  will  he  would 
have  made  if  uninfluenced.  Where  testator 
by  his  will  gave  his  wife  the  use  of  the  es- 
tate, consisting  of  a  house  and  lot,  for  life, 
with  remainder  to  a  son  by  a  former  wife, 
he  being  a  middle-aged  man  and  able  to  pro- 
vide for  himself,  and  on  the  same  day,  as 
the  result  of  persuasion  of  his  wife,  who  was 
in  poor  health,  he  made  a  new  will,  giving 
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his  estate  to  ber  absolutely,  it  was  beld  in- 
sufficient to  show  undue  Influence.  In  re 
Hairs  Estate,  125  N.  Y.  Supp.  253,  255.  68 
Misc.  Rep.  581  (citing  Schouler,  Wills  [2d 
Ed.]  par.  22;  Matter  of  Martin,  98  N.  T. 
103;  Matter  of  Vedder,  14  N.  Y.  St  Rep.  470; 
Matter  of  Bolles,  75  N.  Y.  Supp.  1062,  37 
Misc.  R^p.  562,  568). 

The  influence  which  will  avoid  a  will 
must  be  such  as  amounts  to  force  or  coercion 
destroying  free  agency;  and  it  must  not  be 
the  influence  of  affection,  nor  the  mere  desire 
to  gratify  the  wishes  of  another.  Dudderar 
V.  Dudderar,  82  Atl.  453,  457,  116  Md.  605. 

Influence  gained  by  l^indness  and  affec- 
tion will  not  be  deemed  "undue  influence," 
as  ground  for  cancellation  of  a  deed  of  gift, 
in  the  absence  of  any  proof  of  imposition  or 
fraud  practiced  by  the  grantee.  Turner  v. 
Gumbert,  114  Pac.  33,  37,  19  Idaho,  339. 

It  is  not  sufllcient,  to  constitute  **undue 
influence,"  that  the  testator's  reason  is  con- 
vinced by  persuasion  or  argument,  if  it  is 
by  his  own  will  and  intention  that  he  car- 
ries that  decision  into  effect.  Mueller  v. 
Pew,  106  N.  W.  840,  841,  127  Wis.  288  (citing 
In  re  Jackman's  Will,  26  Wis.  104;  Deck  v. 
Deck.  82  N.  W.  293,  106  Wis.  470). 

Persuasion,  entreaty,  cajolery,  importu- 
nity, argument,  intercession,  and  solicitation 
do  not  constitute  "undue  influence"  sufficient 
to  set  aside  a  will,  unless  shown  to  have  sub- 
verted and  overthrown  her  will,  and  caused 
her  to  do  that  which  she  did  not  desire  to 
do.  SaUnas  v.  Garcia  (Tex.)  135  S.  W.  588, 
591. 

Moderate  solicitation  to  procure  a  deed 
does  not  constitute  "undue  influence."  Teter  v. 
Teter,  53  8.  E.  779,  783,  59  W.  Va.  449  (quot- 
ing and  adopting  Doran  v.  McConlogue,  24 
Ati.*357,  150  Pa.  98). 

"Honest  and  moderate  intercession  or 
persuasion,  unaccompanied  with  fraud  or 
deceit,  and  where  the  testator  has  not  been 
threatened  or  put  to  fear  by  the  flatterer  or 
persuader,  will  not  constitute  *undue  influ- 
ence.* That  degree  of  Importunity  or  undue 
influence  which  deprives  a  testator  of  his 
free  agency,  which  is  such  as  he  is  too  weak 
to  resist,  and  will  render  the  instrument  not 
his  free  and  unconstrained  act.  is  suflloient  to 
Invalidate  it."  The  allegation  of  undue  in- 
fluence concedes  testamentary  capacity,  but 
the  degree  of  influence  exerted  involves  nec- 
essarily to  some  extent  the  mental  condition 
of  the  testator,  and  what  degree  of  undue 
influence  will  vitiate  a  will  depends  some- 
what on  the  bodily  health  and  mental  vlpor 
of  the  testator.  Kennedy  v.  Dickey,  50  Atl. 
661,  002,  100  Md.  152,  68  L.  R,  A.  317  (quot- 
ing from  Davis  v.  Calvert  [Md.]  5  Gill  &  J. 
,302,  25  Am.  Dec.  2S2,  and  citing  Griffith  v. 
Dlffenderffer.  50  Md.  480;  Stirling  v.  Sti-- 
llnc,  21  Atl.  275,  64  Md.  151;  Woerner. 
Adm*r,  |  31). 


Mere  advice,  argument,  or  persuasion,  if 
the  grantor's  mind  acts  freely  thereunder, 
does  not  constitute  "undue  Influence,"  which 
will  invalidate  a  deed,  though  It  may  have 
led  to  its  execution  when  it  would  not  other- 
wise have  been  made.  Bishop  v.  Hilllard, 
81  N.  E.  403,  407,  227  111.  382  (citing  Stnrte- 
vant  V.  Sturtevant,  6  N.  B.  428,  116  111.  340: 
Wllcoxon  V.  Wilcoxon.  46  N.  B.  369,  165  111. 
454;  Kimball  v.  Cuddy.  7  N.  B.  589.  117  111. 
213;  Burt  v.  Quisenberry,  24  N.  E.  622,  132 
111.  385 ;  Francis  v.  Wilkinson.  35  N.  B.  150, 
147  111.  370;  Biga:erstaff  v.  Blggerstaff,  54 
N.  B.  3.^3,  180  111.  407). 

The  "undue  Influence"  which  will  avoid 
a  deed  is  an  unlawful  or  fraudulent  influ- 
ence which  controls  the  will  of  the  grantor, 
and  the  afTectlon,  confidence,  and  gratitude 
of  a  parent  to  a  child  Inspiring  a  gift  will 
not  render  a  deed  voidable  for  undue  influ- 
ence, unless  such  Influence  has  been  so  used 
as  to  confuse  the  Judgment  and  control  the 
will  of  the  donor.  Hacker  v.  Hoover,  131  N. 
W.  734,  736.  89  Neb.  317. 

Relation  to  and  capacity  of  person  In- 
flnenoed 

"Undue  influence"  has  been  defined  to 
be  the  use,  by  one  in  whom  a  confidence  is 
reposed  by  another,  who  holds  a  real  or  ap- 
parent authority  over  him,  of  such  confidence 
or  authority  for  the  purpose  of  obtaining  an 
unfair  advantage  of  his  weakness  of  mind,  or 
of  his  neceasities  or  distress.  In  re  Welch's 
Will,  91  Pac.  ase,  337,  6  Cal.  App.  52  (quot- 
ing and  adopting  definition  in  Dolliver  v. 
DolUver,  30  Pac.  4,  94  GaL  646). 

Though  a  person  of  impaired  mental 
strength  is  a  more  favorable  subject  of  un- 
due infiuence  than  a  person  not  so  impaired, 
yet  the  "undue  influence"  that  will  avoid  a 
testamentary  act  of  a  person  of  impaired 
mental  strength  must  destroy  his  free  agency, 
and  constrain  him  to  do  what  Is  against  his 
will.  Smith  V.  Smith,  56  South.  949,  951. 
174  Ala.  206. 

Weakness  of  a  person's  mind  does  not, 
ipso  facto,  prove  he  was  unduly  Influenced, 
but  circumstances  must  be  proved  po'intlug  to 
the  successful  employment  of  "undue  influ- 
ence" or  positive  testimony  to  that  effect, 
Borchers  v.  Barckers,  122  S.  W.  357,  361.  143 
Mo.  App.  7% 

"Undue  influence"  in  the  execution  of  a 
will  is  not  established  merely  by  showing 
that  the  sole  beneficiary  was  deceased's  phv- 
siclan  and  stood  in  confidential  relationship 
to  him.  In  re  Small's  Will.  93  N.  Y.  Supp. 
1065,  1066.  105  App.  Dlv.  140. 

A  mere  confidential  relation  existing 
between  the  testator  and  a  beneficiary  un- 
der his  will,  or  the  opportunity  of  such  ben- 
eficiary to  exercise  "undue  influence"  over 
the  testator,  is  not  enough  to  avoid  a  will: 
but  fraud  or  "undue  influence,"  to  set  asi<lp 
a  will,  must  be  such  as  to  overcome  the  tes- 
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tator*8  free  volition  or  conscious  judgment, 
and  to  substitute  the  wicked  purposes  of  an- 
other instead,  and  must  be  the  efficient  cause, 
without  which  the  obnoxious  disposition 
would  not  have  been  made.  Influence  aris- 
ing from  gratitude,  affection,  or  esteem  is  not 
undue,  nor  can  it  become  such  unless  it  de- 
stroys the  free  agency  of  the  testator  at  the 
time  the  instrument  is  executed,  and  shows 
that  the  disposition  which  he  attempted  to 
make  of  his  property  therein  results  from 
the  fraud,  Imposition,  and  restraint  of  the 
person  whose  superior  will  prompts  the  exe- 
cution of  the  testament  in  the  particular 
manner  which  the  testator  adopt?;.  In  re 
Turner's  Will,  93  Pac.  461,  464,  51  Or.  1  (cit- 
ing In  re  Holman's  Will,  70  Pac.  908,  42 
Or.  345;  In  re  Darst's  Will,  54  Pac.  947,  34 
Or.  58). 

The  amount  of  "undue  influence"  in 
validating  a  law  varies  with  the  strength 
of  the  mind  of  the  testator,  and  the  influence 
which  would  subdue  and  control  a  mind 
naturally  weak  or  impaired  might  have  no 
effect  to  overcome  or  niLslead  a  strong  mind. 
"Undue  influence"  is  not  often  the  subject  of 
direct  proof,  but  can  be  shown  by  all  the 
facts  surrounding  the  testator,  the  nature  of 
the  will,  his  family  relations,  condition  of 
his  health  and  mind,  his  dependency  upon 
or  subjection  to  control  of  the  person  sup- 
posed to  have  wielded  the  influence,  the  op- 
portunity and  disposition  of  the  person  to 
wield  it,  and  his  acts  and  declarations.  In 
re  Ellwanger's  Will,-  114  N.  Y.  Supp.  727, 
740. 

The  burden  is  upon  one  alleging  "un- 
due influence"  in  the  procurement  of  a  will 
to  prove  it,  and  to  that  end  the  evidence  must 
tend  to  show  that  the  will  was  the  product 
of  an  influence  exerted  upon  testator  to  such 
a  degree  as  to  amount  to  force  or  coercion, 
or  by  Importunities  which  he  could  not  re- 
sist, so  that  the  motive  was  tantamount  to 
force  or  fear.  While  an  illicit  relation  ex- 
isting between  a  testator  and  a  beneficiary, 
and  an  unjust  and  unnatural  disposition  of 
his  property,  are  circumstances  properly  to 
be  considered  in  connection  with  evidence  of 
undue  influence,  they  are  not  of  themselves 
evidence  either  of  fraud  or  of  undue  influ- 
ence. Saxton  V.  Krumm,  68  Atl.  1056,  1057, 
107  Md.  393,  17  L.  R.  A.  (N.  S.)  477,  126  Am. 
St  Rep.  893. 

Where  testatrix,  a  firm  believer  in  Spir- 
itualism, consulted  a  medium  the  night  before 
the  will  was  executed,  and  the  following 
morning  stated  that  her  deceased  husband 
Imd  told  her  that  contestants  (her  orphan 
grandchildren)  would  cause  trouble,  and  that 
she  would  thereupon  make  a  will  and  give 
them  $1  each,  whereupon  proi>onent  advis- 
ed testatrix  to  "give  them  a  dollar,"  and  the 
two  then  went  to  the  office  of  a  lawyer,  who 
<lrew  the  will  by  which  testatrix  bequeathed 
to    each   of    the    grandchildren    such    sum, 


whether  such  alleged  Spiritualistic  revela- 
tions constituted  "undue  influence"  to  invali- 
date the  will  was  for  the  Jury.  Steinkuehler 
y.  Wempner,  81  N.  E.  482,  486,  169  Ind.  154, 
15  L.  R.  A.  (N.  S.)  673. 

Time  of  ezertinc  inflnenoe 

"Undue  influence"  may  be  exercised  ei- 
ther through  threats  or  fraud;  but  in  order 
to  avoid  a  will  it  must  destroy  the  free  agen- 
cy of  the  testator  at  the  time  and  in  the 
very  act  of  making  the  testament.  In  re  Al- 
lison's Estate,  69  Atl.  318,  321,  210  Pa.  22. 

"Undue  influence,"  to  avoid  a  will,  must 
be  of  a  kind  that  subjugates  the  mind  of 
the  testator  to  that  of  the  person  seeking  to 
control  it,  so  as  to  destroy  the  free  agency 
of  test4itor  when  the  will  Is  made.  In  re 
McNitt's  Estate,  78  Atl.  32-34.  229  Pa.  71. 

"Undue  influence,"  to  invalidate  a  will, 
must  have  been  in  operation  upon  the  mind 
of  the  testator  at  the  time  of  the  execution 
of  the  will,  and  his  free  agency,  liberty  to 
act,  and  independent  volition  must  have  been 
overcome  by  the  influence  exercised  upon  him. 
Hart  V.  Hart  (Tex.)  110  S.  W^  91,  92. 

"Undue  influence,"  which  vitiates  a  will, 
must  be  such  influence  as  dominates  testator 
when  the  will  is  made;  exercise  and  not 
mere  existence  of  undue  influence  being  m- 
quired.  Glbony  v.  Foster,  130  S.  W.  314, 
324,  230  Mo.  106. 

"Undue  influence,"  which  will  avoid  a 
will  or  deed,  mnst  go  to  the  extent  of  depriv- 
ing a  party  of  his  free  agency,  and  must 
operate  at  the  time  of  the  transaction  sought 
to  be  impeached.  Sears  v.  Vaughan,  82  N.  E^ 
881,  887,  230  111.  572. 

"Undue  influence,"  which  will  avoid  a 
deed,  must  deprive  the  grantor  of  free  agen- 
cy'* and  must  operate  at  the  time  of  the  exe- 
cution of  the  deed.  Kiordan  v.  Murray,  94 
N.  E.  947,  950,  249  111.  517. 

"Undue  influence,"  to  avoid  a  will,  must 
be  directly  connected  with  its  execution  and 
be  operating  when  the  will  is  made.  It 
must  be  influence  specially  directed  toward 
procuring  tlie  will  in  favor  of  particular  par- 
ties, and  be  such  as  to  destroy  the  freedom 
of  testator's  will  and  render  the  instrument 
obviously  more  the  offspring  of  the  will  of 
others.  Bowles  v.  Bryan,  98  N.  E.  230,  233, 
254  lU.  148. 

*'  'Undue  influence,*  however  used,  must, 
in  order  to  avoid  a  will,  destroy  the  free 
agency  of  the  testator  at  the  time  and  in  the 
very  act  of  the  making  of  the  testament  It 
must  bear  directly  upon  the  testamentary 
act."  Where,  in  a  contest  of  a  will  because 
of  undue  Influence,  it  apT;^ars  that  the  tes- 
tator was  of  sound  mind,  in  the  active  man- 
agement of  his  affairs,  that  he  was  a  lawyer, 
and  drew  the  will  him.self,  that  the  will  re- 
mained in  his  possession  for  three  years, 
from  the  date  of  its  execution  to  the  date  of 
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his  death,  and  there  was  no  evidence  that  the 
will  was  executed  at  a  time  other  than  its 
date,  or  that  his  wife  was  present  when  it 
was  made,  or  that  she  requested  the  tes- 
tator to  make  a  will,  or  that  she  made  a 
suggestion  with  reference  to  it,  or  that  she 
knew  of  Its  existence  until  after  her  hus- 
band's death,  there  was  no  evidence  sufficient 
to  show  that  the  wife  unduly  Influenced  the 
testator.  In  re  Donovan's  Estate,  73  Pac. 
1081,  1082,  140  Cal.  390  (citing  Goodwin  v. 
Goodwin,  59  Cai.  560;  Englert  v.  Englert,  47 
Atl.  940,  198  Pa.  327,  82  Am.  St  Rep.  808; 
Page  on  Wills  [Ed.  1901]  §§  127,  130;  Chap- 
lin on  Wills,  p.  95). 

'*  'Undue  influence,'  in  order  to  avoid  a 
will,  must  be  such  as  to  destroy  the  free 
agency  of  the  testator  at  the  time  the  instru- 
ment is  made.  It  must  be  a  present  re- 
straint, operating  on  the  mind  of  the  testator 
at  the  time  of  the  making  of  the  testament. 
In  re  Miller's  Estate,  88  Pac.  838,  342,  349, 
31  Utah,  415. 

"  *Undue  influence,'  however  used,  must, 
in  order  to  avoid  a  will,  destroy  the  free 
agency  of  the  testator  at  the  time,  and  in  the 
very  act  of  the  making  of  the  testament  It 
must  bear  directly  upon  the  testamentary 
act"  In  re  Hlgglns'  Estate,  104  Pac.  6,  9, 
WQ  Cal.  257  (ciUng  Estate  of  Donovan,  73 
Pac.  1081,  140  Cal.  390;  Estate  of  McDevitt, 
30  Pac.  101,  95  Cal.  17 ;  Estate  of  Calkins,  44 
Pac.  577,  112  Cal.  296;  In  re  Wilson's  Es- 
tate, 49  Pac.  172,  711,  117  Cal.  262). 

In  order  to  establish  "undue  influence,** 
there  must  be  proof  of  a  pressure  which 
'overpowered  the  mind  and  bore  down  the 
volition  of  testator  at  the  very  time  the  wiU 
was  made.  In  re  Carithers'  Estate,  105  Pac. 
127,  130.  156  Cal.  422. 

The  "undue  influence"  which  invalidates 
a  will  is  an  influence  which  destroys  the 
free  agency  of  testator,  and  places  him  in  a 
position  where  he  is  dominated  by  another, 
and  acts  directly  on  his  mind  at  the  very 
time  when  he  executes  the  will.  Simon  v. 
Middleton,  112  S.  W.  441,  442,  51  Tex.  Civ. 
App.  531. 

Though  a  will  may  be  made  at  the  re- 
quest and  solicitation  of  the  beneficiary,  and 
but  for  such  request  it  would  not  have  been 
made,  this  is  not  enough  to  render  it  void, 
as  made  under  "undue  Influoiu'c,"  since  to 
be  undue  the  influence  must  be  of  such  a 
character  as  to  subject  the  will  of  testator  to 
that  of  the  person  exercising  It  The  Influence 
must  have  been  the  controlling  force  Induc- 
ing the  will  at  the  very  time  it  was  executed, 
though  the  person  charged  with  exercising 
such  influence  need  not  have  been  personally 
present  coercing  the  act,  if  the  influence  was 
actually  operative  in  Inducing  it  Brackey  v. 
Brackey,  130  N.  W.  370,  371,  151  Iowa,  09. 

"I'ndue  influence,"  as  a  ground  for  set- 
ting aside  a  deed,  must  destroy  free  agency, 


and  mere  improper  influences  are  not  suflQ- 
dent  where  they  do  not  amount  to  fraud, 
and  it  must  appear  that  the  influence  was 
exercised  at  the  time  of  the  execution  of  the 
deed.  Kline  v.  E^ine,  128  Pac.  805,  808,  14 
Ariz.  369. 

To  be  undue  within  the  meaning  of  the 
law,  influence  must  be  such  as  subjects  the 
will  of  the  testator  to  that  of  the  person  ex- 
ercising such  influence,  and  makes  the  will 
express  the  purpose  of  the  person  exercising 
the  influence,  rather  than  that  of  the  tes- 
tator. It  must  be  equivalent  to  moral  coer- 
cion. Such  '\indue  influence"  must  be  di- 
rectly connected  with  the  execution  of  the 
will,  operating  at  the  time  it  was  made. 
Parker  v.  Lambertz,  104  N.  W.  452,  453,  128 
Iowa,  496  (quoting  Perkins  v.  Perkins,  90  N. 
W.  55,  116  Iowa,  253). 

UNDUE  PREFERENCE 

A  lease  to  a  shipper  of  one  of  the  piers 
and  improvements  thereon  belonging  to  a 
terminal  company,  which  relieves  him  from 
the  payment  of  all  wharfage  and  storage 
charges  other  than  as  the  same  may  be  in- 
cluded in  the  yearly  rental,  and  has  enabled 
him  to  acquire  practically  a  monopoly  of  the 
export  of  cotton-seed  products,  constitutes  an 
unlawful  or  "undue  preference"  under  the 
act  to  regulate  commerce,  where  other  ship- 
pers are  not  and  cannot  be  afforded  the  same 
facilities  on  the  same  conditions.  Southern 
Pac.  Terminal  Co.  v.  Interstate  Commerce 
Commission,  31  Sup.  Ct  279,  284,  219  U.  S. 
498,  55  L.  Ed.  310. 

A  rule  of  a  railroad  company  under 
which  any  coal  mine  operator  on  its  line  us- 
ing its  terminal  tracks  at  the  seacoast  and 
there  unloading  its  cars  within  five  days  on 
an  average  during  any  month  is  given  as  a 
premium  a  50  per  cent  larger  allotment  of 
cars  during  the  next  month  is  an  attempted 
evasion  of  the  provisions  of  the  interstate 
commerce  act  requiring  a  fair  and  impar- 
tial distribution  of  cars  between  shippers, 
and  gives  an  "undue  preference"  or  advan- 
tage to  shippers  so  favored,  in  violation  of 
such  act.  United  States  v.  Baltimore  &  O. 
R.  Co.,  1C5  Fed.  113,  122,  91  C.  C.  A.  147. 

The  construction  of  the  phrase  "undue 
or  unreasonable  preference  or  advantage," 
as  used  in  the  Interstate  commerce  act,  when 
applied  to  any  particular  description  of  traf- 
fic, must  be  the  same  as  when  applied  to  any 
particular  person,  company,  firm,  corpora- 
tion or  locality.  All  of  said  terms  being  con- 
tained in  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  §  3,  24  Stat  380,  in  a  single  sen- 
tence,  the  same  construction  must  be  given 
to  each  and  every  part  of  the  sentence.  In- 
terstate Commerce  Commission  v.  Chicago 
Great  Western  Ry.  Co.,  141  Fed.  1003,  1014 
(quoting  and  adopting  definition  in  Inter- 
state Commerce  Comniissiun  v.  Baltimore  & 
O.  R.  R.  Co^  43  Fed.  37). 


UNDUE  PREJUDICB 


1065 


UNEQUAL 


UNDUE  PBEJUDIOE 

Plalntur,  a  corporation,  was  engaged  in 
the  general  produce  business  with  offices  in 
different  places  in  two  states.  Defendant 
bad  stations  at  the  towns  in  those  states  and 
in  adjoinlnj^  states.  It  was  defendant's  cus- 
tom for  the  terminal  carrier  to  advance 
charges  of  connecting  lines  upon  freight  con- 
Rlgned  to  parties  at  those  stations,  and  to  de- 
liver the  freight  to  consignees,  and  to  re- 
ceive freight  and  deliver  it  to  consignees, 
and  to  hold  the  bills  until  the  correctness  of 
the  charges  had  been  adjusted.  From  a  bad 
motive  defendant,  after  notice,  refused  to  ad- 
vance charges  to  connecting  lines  and  trans- 
port freight  consigned  to  plaintiff  unless  the 
charges  were  prepaid,  while  it  gave  credit  to 
other  consignees  similarly  situated.  Held 
not  to  subject  plaintiff  to  "undue  or  unrea- 
sonable prejudice  or  disadvantage,**  within 
the  Interstate  Commerce  Act  (Act  Fe|i>.  4, 
1887,  c.  104,  24  Stat  379.  Gamble-Robin- 
son Commission  Co.  v.  Chicago  &  N.  W.  Ry. 
Co.,  168  Fed.  161,  164,  94  C.  C.  A.  217,  21  L. 
R.  A.  (N.  S.)  982,  16  Ann.  Cas.  613. 

UNDUE  RETURN 

Under  V.  S.  1075,  1076,  requiring  officers 
to  execute  and  return  writs  and  iprecepts 
agreeably  to  the  direction  thereof,  and  sub- 
jecting them  to  a  penalty  for  making  a  false 
and  undue  return,  an  officer  who  arrests  de- 
fendant in  a  dvil  action  on  mesne  process, 
which  commands  him  to  "make  service  and 
return  according  to  law,**  must  return  the 
writ  with  a  statement  of  substantially  all 
•  his  doings  In  executing  the  same;  and  a 
return,  merely  stating  that  he  served  the  writ 
on  defendant  and  read  the  same  In  his  hear- 
ing, is  not  sufficient  to  enable  the  officer  to 
justify  under  the  writ  for  making  the  arrest, 
since  the  return  is  ''undue.'*  Gibson  v. 
Holmes,  62  Aa  11,  14,  78  Vt  110,  4  L.  R.  A. 
(N.  S.)  451. 

UNDULY 

In  instructing  upon  a  city's  liability  for 
damage  to  property  by  the  overflow  of  a 
stream  by  changing  the  grade  of  a  street,  it 
is  usual  to  Instruct  that  the  volume  of  wa- 
ter must  have  been  "materially  and  unduly** 
Increased;  "unduly"  meaning  disproportion- 
ately, and  not  being  synonymous  with  ''ma- 
terially." Walters  v.  City  of  Marshalltown, 
120  N.  W.  1046,  1048,  145  Iowa,  457,  26  L.  R. 
A.  (N.  S.)  199. 

mu>vj/r  nnxuENOED 

In  a  suit  by  two  children  of  a  decedent 
to  set  aside  decedent's  deed  of  real  estate  to 
a  third  child,  to  the  exclusion  of  one  of  the 
plalntilfs,  the  master  found  that  the  defend- 
ant and  one  of  the  plaintiffs  "connived  to- 
gether to  induce  their  mother  to  make  a 
will  In  their  favor  to  the  exclusion  of  Thom- 
as [her  son]  and  her  grandson,  and  that  she 


was  unduly  influenced  by  them,  and  that,  al- 
though she  of  her  own  voUtlon  and  with 
the  idea  of  preventing  trouble,  which  might 
be  occasioned  if  she  left  another  ¥rill,  sug- 
gested a  deed  instead,  was  nevertheless  af- 
fected at  said  time  by  said  undue  influence.** 
Held,  in  view  of  the  fact  that  decedent  made 
no  will,  at  that  time  or  later,  that  the  flnd- 
ing  that  the  mother  was  "unduly  influenced*' 
had  no  meaning  except  by  reference  to  the 
deed,  that  the  words  "at  said  time**  meant 
when  the  deed  was  executed,  and  that  the 
word  "affected**  signified  acted  upon,  moved, 
or  changed.  Lyons  v.  Elston,  98  N.  El  93, 
94,  211  Mass.  478. 

lu  an  action  by  an  employ^  for  personal 
injuries,  a  replication  to  an  answer  relying 
on  a  release  of  the  claim,  which  alleges  that 
by  reason  of  her  injuries,  bodily  pain,  and 
mental  anguish  consequent  thereupon,  and 
by  reason  of  medicines  taken  to  alleviate  the 
pain,  the  employ^  had  become  so  weak  in 
body  and  enfeebled  in  mind  that  she  did  not 
understand  the  meaning  of  the  writing,  and 
while  in  that  condition,  of  which  the  employ- 
er knew,  he  wrongfully  procured  and  unduly 
influenced  her  to  sign  the  writing,  etc.,  is 
insufficient  to  show  that  the  release  was  ob- 
tained by  the  employer*s  fraud;  the  words 
"unduly  influenced**  being  no  more  than  the 
equivalent  of  "falsely  and  fraudulently.** 
Harris  v.  Bottum,  70  Aa  560,  561,  81  Vt  846. 

UNENDURABLE 

Under  a  statute  requiring  that  cruelties 
shall  be  "insupportable**  in  order  to  oonsti- 
tnte  ground  for  divorce,  an  allegation  that 
defendant's  acts  of  cruelty  were  "unendu- 
rable** was  sufficient;  both  wordi^  being  ex- 
pressive of  intolerable  conduct  and  having 
practically  the  same  meaning.  Gamblin  v. 
GambUn,  114  S.  W.  408,  409,  52  Tex.  Civ. 
App.  479. 

UNENUMERATED     MANUFACTURED 
ARTICLE 

See     Manufactures— Manufaetored  -Ar* 
tide. 

UNEQUAL 

The  tax  imposed  by  Laws  1905,  p.  432,  c. 
40,  imposing  a  tax  on  the  value  of  property 
passing  by  will  or  by  intestate  laws,  except 
when  passing  to  designated  relatives  of  the 
testator  or  the  intestate,  or  when  passing  to 
charitable,  educational,  or  religious  institu- 
tions, is  not  "unequal,**  in  that  the  tax  is 
not  assessed  on  all  the  property  passing  by 
will  or  Inheritance;  for,  whether  the  tax 
is  considered  as  an  impairment  of  the  right 
of  property,  by  incumbering  the  right  to 
dispose  of  it  at  death,  or  as  a  tax  on  the 
privilege  of  succeeding  to  property  at  the 
death  of  the  owner,  it  affects  all   citizens 
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alike.    Thompson  y.  Kidder,  65  Atl.  392,  396, 
74  N.  H.  89,  12  Ann.  Cas.  948. 

UNEQUIVOCAL  EVIDENCE 

The  expression  "unequivocal  evidence," 
in  the  syllabus  and  opinion  in  Re  McCoy's 
Wm,  89  N.  W..  665,  64  Neb.  150,  was  the 
equivalent  of  "evidence  of  an  equivocal  act 
or  conduct"  A  simple  preponderance  of  the 
evidence  is  all  that  is  required  to  maintain 
an  issue  of  fact  in  a  civil  action.  Davidson's 
Estate  V.  Davidson,  97  N.  W.  797,  70  Neb. 
584. 

UNEXPIRED  TERM 

Balance  of,  see  Balance. 

The  phrase  "unexpired  term"  Is  not  syn- 
onymous with  "vacancy."  The  former  is  the 
remainder  of  a  period  prescribed  by  law  aft- 
er a  portion  of  such  time  has  passed.  A  va- 
cancy exists  where  there  is  no  person  lawful- 
ly authorized  to  assume  and  exercise  at 
present  the  duties  of  the  office.  State  ex  reL 
Hoyt  V.  Metcalfe,  88  N.  E.  738,  743,  80  Ohio 
St  244. 

UNFAIR 

The  word  "unfair"  in  a  publication  may 
sometimes  mean  dishonest,  and  when,  by  a 
oolloquinm  or  innuendo,  shown  to  have  this 
meaniiig,  might  give  rise  to  a  cause  of  ac- 
tion; but  it  does  not  necessarily  involve  so 
serious  a  charge.  It  may  convey  the  idea  of 
dlacrimination.  It  may  mean  that  one  is 
prejudiced  or  partial  It  may  mean  illiberal, 
hard,  ungenerous,  or  exacting.  A  publica- 
tion stating  the  facts  and  reasons  why  de- 
fendants placed  plaintiffs  on  an  unfair  list, 
taken  as  a  whole,  casts  no  Imputation  upon 
plaintiffs*  character  as  individuals  or  upon 
their  solvency  or  standing  as  merchants,  and 
is  not  libelous.  Watters  v.  Retail  Clerks' 
Union  No.  479,  47  S.  E.  911,  912,  120  Ga.  424.. 

The  word  "unfair,"  as  used  in  a  rule  of  a 
labor  union  to  Indicate  the  attitude  of  em- 
ployers towards  members  of  the  union,  does 
not  mean  that  the  employer  is  guilty  of  fraud, 
or  dishonest  conduct,  but  only  that  the  em- 
ployer has  refused  to  comply  with  the  condi- 
tions upon  which  union  men  will  consent  to 
remain  in  his  employ  or  handle  materials 
produced  by  him.  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council  of  Santa  Clara 
County,  98  Pac.  1027,  1029,  154  Cal.  581,  21 
U  R.  A.  (N.  S.)  550,  16  Ann.  Cas.  1165. 

The  use  of  the  term  "unfair'*  has  a  dis- 
tinct meaning  in  labor  organizations,  and  it 
is  In  the  nature  of  a  direction  to  the  members 
of  these  organizations  not  to  use  the  article 
to  which  it  is  applied,  and  it  is  also  an  intim- 
idation to  those  who  are  dealing  in  It  It 
gives  them  to  underHtand  that  the  article  will 
be  boycotted,  and  that  would  deter  parties 


from  using  or  dealing  in  it.    Seattle  Brewing 
&  Malting  Co.  v.  Hansen,  144  Fed.  1011,  1014. 

The  word  "unfair,"  when  coupled  with 
the  word  "list,"  is  an  idiom  of  the  language 
of  organized  labor,  and  means  a  list  of  per- 
sons unfriendly  to  or  rebellious  against  its 
rules  and  authority,  and  a  notice.  In  a  news- 
paper devoted  to  the  interests  of  organized 
labor,  that  plaintiff,  a  contractor,  had  been 
placed  on  the  "unfair  list"  by  a  certain  labor 
union,  and  that  the  paper  had  Instructions 
to  publish  the  list  "until  the  parties  named 
have  decided  to  set  themselves  square  with 
organized  labor,"  did  not  impute  to  plaintiff 
dishonesty,  faithlessness  to  contract,  unre- 
liability, nor  that  he  was  undeserving  of  con- 
fidence. Labor  Review  Pub.  Co.  v.  Galllher, 
45  South.  188,  191,  153  Ala.  364,  15  Ann.  Cas. 
674. 

UHFAIR  OOHPETinOK 

"Unfair  competition"  is  distinguishable 
from  the  infringement  of  a  trade-mark,  in 
that  it  does  not  involve  necessarily  the  ques- 
tion of  the  exclusive  right  of  another  to  the 
use  of  the  name,  symbol,  or  device.  A  word 
may  be  purely  generic  or  descriptive,  and  so 
not  capable  of  becoming  an  arbitrary  trade- 
mark, and  yet  there  may  be  an  unfair  use  of 
such  word  or  symbol,  which  will  constitute 
unfair  competition.  G.  W.  Cole  Co.  v.  Ameri- 
can Cement  &  Oil  Co.,  130  Fed.  703,  705,  65 
C.  C.  A.  105.  See,  also,  American  Brewing 
Co.  V.  Bienville  Brewery,  153  Fed.  615,  616. 

"Unfair  competition"  does  not  necessari- 
ly Involve  the  violation  of  any  exclusive  right 
to  the  use  of  a  word,  mark,  or  symbol  as  it 
may  arise  from  the  use  of  words,  etc.,  whi<^ 
everybody  may  use;  the  test  b^ng  whether 
what  has  been  done  tends  to  pass  off  the 
goods  of  one  for  those  of  another,  or  to  de- 
prive such  other  of  his  rights.  Bates  Mfg. 
Co.  V.  Bates  Numbering  Mach.  Co.,  172  Fed. 
892,  895.  See,  also,  Scriven  v.  North,  134 
Fed.  366,  375,  67  C.  C.  A.  348. 

The  basis  of  an  action  for  "unfair  com- 
petition" is  fraud  or  deceit,  inducing  the  pub- 
lic to  believe  that  defendant's  goods  are  those 
of  complainant ;  and  where  the  likeness  is  in 
the  goods  themselves,  because  of  the  copying 
of  the  design  of  complainant's  article,  which 
is  unpatented,  and  there  is  no  attempt  to  de- 
ceive purchasers  with  respect  to  the  manu- 
facturer, there  is  no  ground  on  which  a  court 
of  e<iuity  can  grant  an  injunction.  Keystone 
Type  Foundry  v.  Portland  Pub.  Co.,  186  Fed. 
690,  692,  108  C.  C.  A.  508. 

The  essence  of  the  wrong  In  "unfair  com- 
petition" consists  in  the  sale  of  the  goods  of 
one  manufacturer  or  vendor  for  those  of  an- 
other, and  the  copying  by  one  manufacturer 
of  stoves  of  an  unpatented  design  of  a  stove 
made  by  another,  only  a  few  of  which  had 
been  sold  so  that  it  was  not  known  to  the 
buying  public,  and  no  purchaser  was  decelv- 
edy  the  characteristic  marks  of  the  original 
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designer  being  remoTed  and  those  of  the  mak- 
er substituted,  did  not  constitute  unfair  com- 
petition which  would  sustain  a  suit  for  an 
injunction.  Rathbone,  Sard  &  Co.  v.  Cham- 
pion Steel  Range  Co.,  189  Fed.  26,  81,  110 
C.  C.  A.  596,  37  L.  R.  A.  (N.  S.)  258. 


In  determining  whether  a  representation 
as  to  goods  constitutes  ''unfair  competition," 
the  test  is  whether  it  is  calculated  to  deceive 
intending  purchasers  of  such  goods — that 
they  are  the  goods  of  the  first  comer.  It  is 
not  necessary  that  it  should  be  calculated  to 
so  deceive  first  or  intelligent  purchasers.  It 
is  sufficient  that  it  is  calculated  to  deceive 
ultimate  or  ordinary  purchasers,  and  ordi- 
nary purchasers  include  incautious,  unwary, 
and  ignorant  purchasers.  Blssell  Chilled 
Plow  Works  V.  T.  M.  Blssell  Plow  Co.,  121 
Fed.  357,  304,  366. 

To  make  out  a  case  of  "unfair  or  fraudu- 
lent competition" — an  effort,  in  other  words, 
to  steal  the  trade  built  up  by  another — ^there 
'  must  be  an  actual  wrongful  intent  to  deceive 
the  public  into  the  belief  that  the  goods  of 
the  one  party  are  the  goods  of  the  other,  ac- 
companied by  such  acts  and  devices  as  are 
likely  to  do  so,  or  such  duplication  In  form 
and  dress  of  the  one  by  the  other  as  will  pro- 
duce a  confusion  calculated  to  bring  tliis 
about,  of  which  the  party  complained  against 
is  convicted  of  being  willing  to  have  the 
benefit.  Lamont,  Corliss  ft  Co.  T.  Hershey, 
140  Fed.  763,  704. 

"'Unfair  competition*  is  not  established 
by  proof  of  similarity  In  form,  dimension,  or 
general  appearance  alone.  Wlien  such  simi- 
larity consists  in  constructions  common  to,  or 
characteristic  of,  the  articles  in  question, 
and  especially  when  It  appears  to  result  from 
an  effort  to  comply  with  the  physical  require- 
ments essential  to  commercial  success,  and 
not  to  be  designed  to  misrepresent  the  origin 
of  such  articles,  the  doctrine  of  *unfaJr  com- 
petition' cannot  be  successfully  invoked  to 
abridge  the  freedom  of  trade  competition." 
J.  A.  Scriven  Co.  v.  Morris,  154  Fed.  914,  918 
(quoting  and  adopting  the  definition  in  Mar- 
vel Co.  V.  Pearl,  133  Fed.  160,  162,  66  O.  C.  A. 
226,  227). 

In  suits  to  restrain  the  use  of  a  trade- 
name, on  the  ground  of  "unfair  competition," 
care  must  be  taken  not  to  extend  the  meaning 
of  the  word  "unfair"  to  cover  that  which  may 
be  unethical,  but  Is  not  Illegal ;  and  while  it 
may  be  unethical  for  one  trader  to  take  ad- 
vantage of  another's  advertising,  it  would  In 
juauy  cases  be  legal;  the  principle  in  such 
cases  being  that  nobody  has  a  right  to  rep- 
resent his  goods  as  the  goods  of  some  one 
else,  the  whole  doctrine  resting  ui)on  the  pre- 
vention of  fraud.  Where  the  owner  of  a  shoe 
store  marked  all  the  shoes  he  sold  '^E-Shoes," 
though  they  were  procured  from  various 
sources,  so  that  the  name  did  not  indicate 
any  particular  make  of  shoes,  he  may  not 
enjoin  the  use  of  the  name  by  another  on  the 


ground  of  unfair  competition.     Perlbery  r. 
Smith,. 62  Atl.  442,  444,  70  N.  J.  Eq.  638. 

"Unfair  competition"  cannot  be  predicat- 
ed upon  the  use  by  defendant  of  a  plain 
brown  dgar  band  with  white  lettering  there- 
on, because  It  is  similar  in  color  and  shape  to 
one  previously  In  use  by  complainant,  where 
there  Is  no  evidence  of  an  intention  to  imi- 
tate, and  the  only  characteristic  thing  about 
either  band  is  the  name  thereon,  in  which  the 
two  are  dissimilar,  both  in  name  and  style  of 
lettering.  E.  Regeusburg  &  Sons  v.  Juan  F. 
Portuondo  Cigar  Mfg.  Co.,  142  Fed.  160,  164, 
73  C.  C.  A.  878. 

While  a  similarity  may  be  traced  in  the 
principles  on  which  actions  for  Infringement 
of  copyright  and  for  unfair  conii)etition  are 
founded,  copyright  is  based  on  statute,  while 
"unfair  competition,"  except  as  affected  by 
legislative  enactment  in  connection  with  pat- 
ents, trade-marks,  etc.,  is  dependent  on  ab- 
stract principles,  of  law.  Copyright  relfltes 
to  the  printed  material  of  a  publication, 
while  unfair  competition  may  be  concerned 
with  any  article  of  trade,  whether  having 
words  or  letters  in  its  composition  and  ap- 
pearance or  not.  West  Tub.  Co.  v.  Edward 
Thompson  Co.,  169  Fed.  833,  834,  853. 

The  doctrine  of  "unfair  competition"  is 
based  on  the  principle  of  common  business 
integrity,  and  equity  only  affords  relief  when 
this  principle  has  been  violated,  and  the  mis- 
chief which  equity  will  guard  against  is  a 
confusion  in  trade-names,  or  in  the  identity 
of  parties,  or  in  the  goods  sold,  so  as  to  de- 
ceive the  public  and  work  a  fraud  on  the 
party  having  a  right  to  a  trade-name.  East- 
ern Outfitting  Co.  V.  Manhelm,  110  Pac.  2:5, 
24,  59  Wash.  428,  35  L.  R.  A.  (N.  S.)  251. 

"Unfair  competition"  consists  In  "one 
person  imitating,  by  some  device  or  designa- 
tion, the  wares  made  and  sold  by  another,  tor 
the  purpose  of  palming  odT  or  substituting 
his  wares  for  those  of  the  other,  and  in  that 
way  misleading  the  purchaser  by  inducing 
him  to  buy  the  wares  made  and  sold  by  the 
first,  instead  of  those  made  by  the  second. 
This,  in  law,  constitutes  misrepresentation 
and  deception,  and  therefore  becomes  and  la 
a  fraud,  not  only  against  the  person  whose 
wares  are  thus  Imitated,  but  against  the  pub- 
lic as  well."  Hut  the  adoi)tion  by  a  telephone 
company  of  the  same  hiiniber  as  a  call  for  its 
trouble  department  as  that  used  by  a  rival 
company  previously  established  for  its  trou- 
ble department,  enabling  the  newer  company 
to  learn,  through  mistakes  of  subscribers  of 
the  older  company,  of  cases  of  trouble  in  the 
use  of  its  telephones,  was  not  unfair  competi- 
tion against  which  an  injunction  would  issue. 
Rocky  Mountain  Bell  Telephone  Co.  v.  Utah 
Independent  Telephone  Co.,  88  Pac.  26,  28,  31 
Utah,  377. 

The  law  of  trade-marks  Is  but  a  special 
feature  of  the  general  law  of  unfair  competi- 
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tion  In  trade,  which  rests  upon  the  elemen- 
tary principle  that  no  person  has  the  right  to 
sell  his  goods  for  those  of  another.  But 
there  are  important  distinctions  to  be  ob- 
served between  them.  In  the  first  place,  "un- 
fair competition /'  unlike  the  Infringement  of 
technical  trade-marks,  does  not  necessarily 
involve  the  violation  of  any  exclusive  right  in 
the  plaintiff  to  the  use  of  the  names  of  sym- 
bols employed  by  the  defendant.  There  may 
be  unfair  competition  resulting  from  an  unau- 
thorized and  improper  use  of  such  names  and 
symbols,  although  the  plaintiff  has  no  prop- 
erty right  in  them  as  a  trade-mark.  Any 
conduct  designed  and  having  a  natural  ten- 
dency to  deceive  the  public,  and  enable  one 
man  to  dispose  of  his  goods  for  those  of  an- 
other, may  be  unfair  competition,  and  be  en- 
Joined,  although  it  is  not  expressly  shown 
that  any  particular  person  was  thereby  ac^ 
tually  deceived.  Again,  It  is  frequently  stat- 
ed that  In  cases  of  technical  trade-mark  the 
fraudulent  intent  to  deceive  Is  presumed, 
while  in  cases  of  unfair  competition  the  plain- 
tiff must  prove  this  intent  or  show  facts  and 
circumstances  from  which  it  may  be  reason- 
ably inferred.  W.  R.  Lynn  Shoe  Co.  v.  Au- 
burn-Lynn Shoe  Co.,  62  Atl.  499,  505,  100 
Me.  461,  4  L.  R.  A.  (N.  S.)  960. 

"Unfair  competition"  in  trade  Is  not  con- 
fined to  the  imitation  of  a  trade-mark,  but 
takes  as  many  forms  as  the  ingenuity  of  man 
can  devise.  It  may  consist  of  the  imitation 
of  a  sign,  a  trade-name,  a  label,  a  wrapper, 
a  package,  or  almost  any  otlier  imitation,  by 
a  business  rival  of  some  di-stinguishing  ear- 
mark of  an  established  business,  which  the 
court  can  see  Is  calculated  to  mislead  the 
public,  and  lead  purchasers  into  the  belief 
that  they  are  buying  the  goods  of  the  first 
manufacturer.  The  first  question  Is  whether 
there  is  an  imitation  in  fact,  and  this  must 
be  determined  by  inspection  of  the  rival  sym- 
bols or  devices.  It  is  not  to  be  expected,  of 
coarse,  tliat  there  will  ever  be  an  exact 
copy.  The  imitator  will  always  seek  to  in- 
troduce enough  difference  to  Justify  a  claim 
that  there  has  been  no  imitation,  while  incor- 
porating enough  similarities  to  carry  the  gen- 
eral effect  of  the  original  design  to  the  mind 
of  the  unwary  purchaser.  Cornelius  v.  Fer- 
guson, 97  N.  W.  388,  390,  17  S.  D.  481. 

"Unfair  competition'*  is  distinguished 
from  trade-mark  cases  in  this:  That  it  does 
not  involve  necessarily  the  question  of  the  ex- 
clusive right  of  another  to  use  the  name, 
symbol,  or  device.  A  word  may  not  be  capa- 
ble of  becoming  an  arbitrary  trade-mark,  and 
yet  there  may  be  an  unfair  use  of  the  word, 
which  will  constitute  unfair  trade.  The 
whole  doctrine  is  based  upon  the  theory  of 
protection  to  the  public,  whose  rights  are  in- 
fringed or  Jeopardized  by  confusion  of  goods 
produced  by  unfair  methods  of  trade,  as  well 
as  upon  the  right  of  complainant  to  enjoy 
the  good  will  of  a  trade  built  up  through  his 
efforts,  and  sought  to  be  taken  from  him  my 


unfair  methods.    Sartor  v.  Schaden,  101  N. 
W.  511,  513,  125  Iowa,  696. 

"The  issue  of  'unfair  trade'  arises  only 
on  a  showing  of  fraud  or  deception  in  the  use 
of  a  trade-name,  trade-mark,  or  sign,  by  one 
in  competition  in  the  same  line  of  trade.'* 
As  to  business  where  one  party  is  engaged  ex- 
clusively in  the  wholesale  trade,  and  the  oth- 
er party  exclusively  in  the  retail  trade,  such 
issue  does  not  arise.  Regent  Shoe  Mfg.  Co. 
V.  Haaker,  106  N.  W.  595,  597,  75  Neb.  426,  4 
L.  R.  A.  (N.  S.)  447  (citing  Sartor  v.  Schaden, 
101  N.  W.  511,  125  Iowa,  696;  Kann  v.  Dia- 
mond Steel  Co.,  89  Fed.  706,  32  C.  0.  A.  324). 

"Unfair  competition'*  does  not  necessari- 
ly involve  the  question  of  the  exclusive  right 
of  another  to  use  a  name,  symbol,  or  device, 
and  a  word  may  not  be  capable  of  becoming 
an  arbitrary  trade-mark,  and  yet  there  may  be 
an  unfair  use  of  the  word  amounting  to  un- 
fair trade.  The  whole  doctrine  is  based  on 
the  theory  of  protection  to  the  public,  whose 
rights  are  infringed  or  Jeopardized  by  con- 
fusion of  goods  produced  by  unfair  methods 
of  trade,  as  well  as  on  the  right  of  the  com- 
plainant to  enjoy  the  good  will  of  the  trade 
built  up  by  his  own  efforts.  Dylnent  v.  Lew- 
is, 123  N.  W.  244,  245,  246,  144  Iowa,  509,  26 
L.  R.  A.  (N.  S.)  73  (citing  Sartor  v.  Schaden, 
101  N.  W.  511,  125  Iowa,  696). 

UNFAVORABLE 

See  Very  Unfavorable. 

"Unfavorable"  Is  a  synonym  of  "ad- 
verse." Prunty  v.  Consolidated  Fuel  & 
Ught  Co.,  108  Pac.  802,  803,  82  Kan.  541  (cit- 
ing Webst  Diet), 

UNFINISHED 

In  a  statute  making  a  place  where  arti- 
cles in  a  raw,  unfinished,  or  incomplete  state 
are  converted  into  a  new,  Improved,  or  dif- 
ferent form  a  manufacturing  establishment, 
the  words  "unfinished"  and  "incomplete"  re- 
fer to  a  state  or  condition  not  yet  attained, 
and  mean  not  fully  fashioned  to  meet  some 
design.  Factory  Act  (Laws  1903,  c  356)  §  7, 
provides  that  an  establishment  wherein  any 
natural  products  or  other  articles,  in  a  raw, 
incomplete,  or  unfinished  condition,  are  con- 
verted into  a  new  improved  or  different  form, 
is  a  manufacturing  establishment,  within  the 
act.  Held,  that  an  establishment  wherein 
railroad  iron,  old  stoves,  waste  and  scrap 
iron  of  every  description,  is  cut  into  lengths, 
known  as  grade  No.  1,  grade  No.  2  and  bushel- 
ing  scrap,  by  machines,  known  as  alligator 
shears,  operated  by  power,  to  meet  standing 
specifications  of  mills  which  purchase  the 
product,  is  a  manufacturing  establishment 
within  the  act  Caspar  t.  Lewin,  109  Pac 
657,  659,  82  Kan.  604. 

UNFIT  FOR  DUTY 

Laws  1901,  p.  154,  c.  466,  I  855,  author- 
izing the  compulsory  retirement  of  police  of- 
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fleers  of  the  city  of  New  York  "unfit  for  du- 
ty," does  not  require  the  retirement  of  a  po- 
liceman unable  to  perform  full  police  duty  or 
every  conceivable  duty,  but  only  such  as  are 
unable  to  discharge  with  average  efficiency 
the  duties  of  their  respective  grades.  People 
ex  rel.  Metcalf  v.  McAdoo,  77  N.  E.  17, 18, 184 
N.  y.  268. 

Under  a  city  charter  authorizing  the  po- 
lice commissioner  to  remove  an  officer  upon 
a  showing  that  he  is  permanently  disabled  so 
as  to  be  **unflt  for  duty,"  the  officer,  In  order 
to  be  retired,  must  be  substantially  unfit  for 
the  duty  required  of  one  of  his  rank  or  place 
in  the  force,  and  a  certificate  stating  that  an 
officer  Is  "unfit  for  the  performance  of  full 
police  duty"  is  Insufficient  to  authorize  his 
retirement  Metcalf  v.  McAdoo,  95  N.  Y. 
Supp.  511,  513,  48  Misc.  Rep.  420. 

UNFORESEEN  CAUSE 

A  street  railway  construction  contract 
provided  that  any  claim  for  extra  work  due 
to  change  of  location  or  grade,  or  to  any  "un- 
foreseen cause,"  would  not  be  allowed,  unless 
agreed  on  In  writing  in  the  form  of  ^a  supple- 
mental contract,  signed  by  the  contractor  and 
the  engineers,  specifying  the  price.  Held, 
that  the  word  "unforeseen"  limited  the  word 
"cause'*  and  meant  that  the  cause  was  not 
foreknown,  and  hence  extras  claimed  for, 
consisting  of  work  done  in  setting  additional 
and  larger  poles  and  In  furnishing  certain 
gains-  and  cross-arms,  because,  owing  to  the 
grades  and  curves  of  the  road,  their  use 
would  create  better  railway  construction,  was 
not  "unforeseen" ;  and  hence  plaintiff  was 
not  required  to  comply  with  such  extra  work 
provision  In  order  to  recover  therefor.  Mc- 
Cafifrey  v.  Groton  &  S.  St  Ry.  Co.,  84  AtL  284, 
286,  85  Conn.  584. 

Where  a  creditor,  who  attached  the  In- 
terest In  land  descending  to  the  debtor  on  the 
ancestor  dying  Intestate,  knew  of  proceedings 
to  probate  the  ancestor's  will,  which  disin- 
herited the  debtor,  but  took  no  steps  to  be- 
come a  party  thereto,  and  the  will  was  admit- 
ted to  probate,  the  creditor's  failure  to  con- 
test the  probate  was  not  the  result  of  "acci- 
dent, mistake,  or  'unforeseen  cause,'  V  within 
the  statute  authorizing  the  granting  of  a  new 
trial  where,  by  reason  of  accident,  mistake,  or 
unforeseen  cause,  judgment  was  rendered 
against  the  applicant  for  a  new  trial.  Se- 
ward ▼.  Johnson,  62  Atl.  569,  570,  27  R.  I. 
896. 

UNFORESEEN  OASUAIiTT 

A  sale  of  standing  timber,  to  be  removed 
within  a  given  time,  is  a  sale  of  only  so  much 
of  the  timber  as  is  removed  within  that  time, 
or  in  a  I'easonable  time  thereafter,  if  the  pur- 
chaser is  prevented  from  removing  it  by  act 
of  God  or  of  the  seller,  or  by  some  unforeseen 
casualty  or  misfortune;  and  where  standing 
timber  was  sold  In  May,  1910,  to  be  removed 


In  a  year,  and  cutting  was  delayed  until  Au- 
gust and  hauling  until  November,  though  the 
roads  were  In  good  condition  in  the  fall,  and 
it  could  easily  have  been  removed,  and 
though  the  buyer  knew  that  the  roads  in  win- 
ter would  be  bad,  the  buyer  was  not  prevent- 
ed from  removing  It  by  "unforeseen  casualty 
or  misfortune,"  and  had  no  right  to  enter  to 
remove  it  after  the  expiration  of  the  year.  Z. 
HarreU  &  Ck).  v.  Danks,  151  S.  W.  13, 14,  151 
Ky.  71. 

UNFORTUNATE 

The  word  •*unfortunate,'*  as  used  in  a 
devise  of  a  fund  in  a  will  to  be  used  in  or- 
ganizing and  maintaining  a  home  for  better- 
ing the  condition  and  comforting  the  unfor- 
tunate widows  and  orphans  of  a  certain  city, 
is  used  in  the  sense  of  poor  or  indigent,  and 
a  devise  for  the  indigent  widows  and  orphans 
of  a  city  is  good,  and  not  void  on  the  theory 
that  the  class  named  is  too  indefinite.  Gid- 
ley  V.  Loverberg,  79  S.  W.  831,  835,  35  Tex. 
Civ.  App.  203. 

UNGROUND 

The  residuum  in  the  process  of  decorti- 
cating pepper  berries,  consisting  of  the  inner 
cuticle  in  the  form  of  a  powder,  which,  with- 
out further  grinding,  is  mixed  with  ground 
pepper  as  an  adulterant,  is  not  within  the 
provision  in  the  Tariff  Act  of  1897  for  pepper 
"unground."  It  is  sufficient  if  the  pepper 
reaches  its  ground  condition  by  decortication, 
or  some  other  process  equivalent  to  grinding, 
to  be  excluded  from  this  provision.  Frame 
&  Co.  v.  United  States,  143  Fed.  692. 

UNIFORM 

To  make  a  patent  license  fee  ''uniform" 
it  is  not  necessary  that  it  be  uniform  for  all 
time,  or  that  each  and  every  person  taking  a 
license  shall  pay  that  exact  sum  under  all 
circumstances  and  conditions.  If  it  is  uni- 
form for  a  considerable  period  of  time,  and  ac- 
cepted and  paid  by  those  who  take  licenses 
during  that  time,  it  answers  the  rules  of  law, 
even  If,  during  that  period,  for  some  peculiar 
reason  or  special  circumstances,  a  lesser  fee 
Is  accepted  from  a  few  persons.  Where  two 
dltTerent  uniform  license  fees  under  a  patent 
prevailed  at  different  periods  of  time,  the  fee 
having  been  reduced  on  a  certain  date,  an 
Infringer,  whose  Infringement  commenced 
during  the  first  period  and  extended  into  the 
second,  may  properly  be  charged  with  dam- 
ages at  the  higher  rate  until  he  ceased  to  in- 
fringe; but  where  he  subsequently  again 
commenced  Infringement,  his  liability  should 
be  measured  by  the  rate  then  prevailing, 
i^'ox  V.  Knickerbocker  Engraving  Co.,  158 
Fed.  422,  427. 

UNIFORM  ASSESSMENT 

■ 

An  assessment  is  "uniform,"  wtthln  the 
meaning  of  the  law,  if  the  average  ratio  of 
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assessed  to  actual  market  value  is  applied  In 
determining  the  valuation  of  each  separate 
tract  Mineral  R.  R.  &  Mining  Co.  v.  North- 
umberland County  Com*rs,  78  Atl.  991,  998, 
229  Pa.  436. 

UNIFORM  OPERATION  OF  LAWS 

See,  also,  General  Law. 

"'Uniform  operation  throughout  the 
state'  means  universal  operation  as  to  terri- 
tory. It  takes  in  the  whole  state,  and  as  to 
persons  and  things  it  means  universal  opera- 
tion as  to  all  persons  and  things  in  the  same 
condition  or  category.  When  a  law  is  availa- 
ble in  every  part  of  the  state  as  to  all  per- 
sons and  things  in  the  same  condition  or 
category,  it  is  of  'uniform  operation  through- 
out the  state.' "  Gentsch  v.  State,  72  N.  E. 
900,  901,  71  Ohio  St.  151  (quoting  and  adopting 
definition  in  State  v.  Spellmlre,  65  N.  E.  619, 
622,  67  Ohio  St  77,  86). 

Laws  are  general  and  "uniform,"  not  be- 
cause they  operate  on  all  alike,  for  they  do 
not,  but  because  every  one  who  is  brought 
within  the  circumstances  and  conditions  pro- 
vided by  the  law  is  affected  thereby.  Indian- 
apolis Traction  &  Terminal  Co.  v.  Kinney,  85 
N.  E.  954,  956,  171  Ind.  612,  23  I*  R.  A.  (N. 
S.)  711. 

The  word  "uniform,"  in  the  constitu- 
tional provision  requiring  laws  of  a  general 
nature  to  have  a  uniform,  operation  "does 
not  mean  universal."  The  provision  intends 
simply  that  the  effect  of  the  genenil  laws 
shall  be  the  same  to  and  upon  all  persons 
who  stand  in  the  same  relation  to  the  law — 
that  is,  all  the  facts  of  whose  cases  are  sub- 
stantially the  same."  Ex  parte  Sohncke,  82 
Pac.  956,  959,  148  Cal.  262,  2  L.  R.  A.  (N.  S.) 
813,  113  Am.  St.  Rep.  236.  7  Ann.  Oas.  475 
(quoting  and  approving  definition  in  TIellman 
V.  Rhoiilters,  44  Pac.  915,  45  Pac.  1057,  114 
Cal.  150) ;  Ex  parte  Zhizhuzza,  81  Pac.  955, 
957,  147  Cal.  328  (quoting  and  adopting  the 
definition  in  Hellnmn  v.  Shoultei's,  44  Pac. 
915,  45  Pac.  1057,  114  Cal.  159);  Ex  parte 
Murphy,  97  Pac.  109,  202,  8  Cal.  App.  440. 

If  a  statute  operates  uniformly  on  all 
members  of  the  class  to  which  application  of 
the  statute  is  limited,  as  it  properly  may  be. 
It  has  the  "uniform  application"  required  by 
i^onst.  art.  1,  §  11.  Ex  parte  King,  106  Pac. 
578,  579.  157  Cal.  161. 

A  law  of  general  nature,  passed  for  the 
whole  state,  and  not  applied  to  any  particular 
locality  therein,  and  having  no  words  prohib- 
iting its  application  to  any  particular  local- 
ity, has  "uniform  operation,"  within  Const, 
art.  5,  §  59  (Bunn's  Ed.  §  132),  though  prac- 
tically it  may  not  operate  in  every  part  of 
the  state.  Anderson  v.  Rltterbusch,  98  Pac. 
1002,  1004,  22  Okl.  761. 

That  Rev.  St.  {  519S  (U.  S.  Comp.  St 
1901.  p.  3493).  authorizes  re<()very  from  a  na- 
tional bank  only,  and  not  from  a  state  bank, 


of  a  penalty  for  taking  usury  does  not  render 
it  obnoxious  to  the  provision  of  the  state  Con- 
stitution that  all  laws  of  a  general  nature 
shall  have  uniform  operation ;  laws  being  of 
"uniform  operation"  if  they  apply  to  all  per- 
sons in  like  situation.  Ingraham  v.  Mer- 
chants' Nat.  Bank  of  Greene,  132  N.  W.  869, 
870,  153  Iowa,  408. 

The  operation  of  a  statute  is  "uniform" 
if  its  terms  are  applicable  to  all  of  a  certain 
class  in  the  state,  though  in  certain  localities 
there  be  none  of  that  class;  but,  whenever 
they  come  into  existence,  the  general  law  ap- 
plies to  them.  State  ex  rel.  Covington  v. 
Thompson,  38  South.  679,  683,  142  Ala.  98 
(ciUng  State  v.  Nelson,  39  N.  E.  22,  52  Ohio 
St.  88,  26  L.  R.  A.  317,  319). 

Anderson's  Law  Dictionary  states:  •*The 
operation  of  a  law  means  its  practical  work- 
ing and  effect."  Also:  "  *AH  laws  of  a  gen- 
eral nature  shall  be  uniform  in  their  <H)era- 
tion'  means  that  such  laws  shall  bear  equal- 
ly, in  their  burdens  and  benefits,  upon  per- 
sons standing  in  the  same  category."  Again: 
"Every  law  of  a  general  nature  must  operate 
equally  upon  all  persons  brought  within  the 
relations  and  circumstances  provided  for." 
Again:  "A  law  is  uniform  when  all  persons 
brought  within  the  relation  and  circumstanc- 
es provided  for  are  affected  alike,  when  it 
has  a  'uniform  operation'  upon  all  within  the 
class  upon  which  it  purports  to  operate." 
Commonwealth  ex  rel.  Carson  v.  Mathues,  59 
Atl.  961,  976,  210  Pa.  372. 

UNIFORM  RTTUB  OF  TAXATION 

See,  also.  Uniform  Taxation. 

"Taxation  by  a  'uniform  rule'  will  re- 
quire that  the  rate  of  taxation  shall  be  uni- 
form, and  such  uniformity  coextensive  with 
the  territory  to  which  it  applies,  whether  the 
tax  is  a  state,  county,  township,  or  city  tax. 
and  that  every  species  of  property  not  exempt 
from  taxation,  whether  lands,  goods,  money, 
or  choses  in  action,  and  however  used  or  em- 
i)loyed,  shall  go  upon  the  tax  duplicate  at  iU 
rule  value  in  money.  The  true  value  in 
money  is  adopted  as  a  standard  for  taxation, 
as  the  basis  upon  which  a  uniform  rate  of 
taxation  is  to  be  fixed.  But  taxation  by  a 
uniform  rule  does  not  necessarily  demand 
that  there  should  be  the  same  mode  of  as- 
sessment for  every  spe<'ies  of  property,  with- 
out regard  to  any  classification.  An  assess- 
ment, in  the  sense  of  a  valuation  of  the  prop- 
erty of  the  taxpayer  for  I  he  purpose  of  de- 
termining the  proportion  of  tax  to  be  paid, 
should,  it  is  true,  be  uniform  in  its  mode,  to 
the  extent  that  the  property  is  assessed  ac- 
cording to  its  true  value  in  money.  Bat  it 
would  not  follow  that  different  classes  of 
property  may  not  be  valued  for  taxation  by 
different  officers  and  boards,  and  by  different 
modes  and  agencies.  The  same  rigid  and  In- 
fiexlble  method  of  assessment  for  all  classes 
of  property  might  result  in  a  marked  in- 
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equality  Jn  the  burden  of  taxation.*'    Mis-  f 
soiirl,  K.  &  T.  Ry.  Co.  of  Texas  v.  Shannon, 
100  S.  W.  138,  143,  100  Tex.  379,  10  L.  R.  A. 
(X.  S.)  681  (quoting  and  adopting  deflnitlon  in 
State  V.  Jones,  37  N.  E.  945,  51  Ohio  St.  492. 

The  phrase  ''uniform  rules"  in  the  Con- 
stitution does  not  refer  to  those  regulations 
that  pertain  to  the  agencies  and  methods  em- 
ployed in  the  assessment  and  collection  of 
taxes,  but  only  to  the  basic  rules  for  taxa- 
tion, which  settle  how  the  public  burden  ijs  to 
be  distributed,  including  the  designation  of 
the  property  that  is  to  contribute  and  the 
rate  or  i-ates  by  which  the  taxes  are  to  be 
laid  and  apportioned.  The  constitutional  re- 
quirement of  uniform  rules  for  taxation  is 
satisfied  .by  a  uniformity  that  obtains  with- 
out discrimination  throughout  a  class  of  prop- 
erty set  apart  on  reasonable  grounds  for  sep- 
arate treatment.  Central  R.  Co.  of  New  Jer- 
sey V.  State  Board  of  Assessors,  67  Atl.  672, 
682,  75  N.  J.  Law,  120  (citing  State  Board  of 
Assessors  v.  Central  R.  Co.,  4  Atl.  578,  48  N. 
J.  T^w,  146). 

The  Perkins  act  of  1906  (P.  L.  p.  571,  c. 
280),  requiring  what  is  known,  as  second-class 
railroad  and  canal  property  to  be  assessed 
and  taxed  in  the  same  manner  and  at  the 
same  rate  as  other  property  located  In  the 
district,  the  tax  thereon  to  be  paid  to  the 
proper  officers  of  the  several  taxing  districts, 
prescribes  a  "uniform  rule  of  taxation"  in 
respect  to  the  subjects  mentioned  in  the  act 
United  New  Jersey  R.  &  Canal  Co.  v.  Parker 
(N.  J.)  67  Atl.  686.  687. 

tJNirORM  8ERIE8 

The  words  "uniform  series,"  as  used  In 
section  4,  c.  179,  Laws  of  1897  (Gen.  Stat 
1909,  §  7813),  which  authorizes  the  school 
text-book  commission  to  select  and  adopt  a 
uniform  series  of  school  text-books  for  use  In 
the  public  schools  of  the  state,  have  reference 
to  the  whole  series  of  text-books  adopted  for 
use  in  the  public  schools.  The  use  must  be 
uniform  in  all  schools  of  the  same  grade. 
The  text-books  adopted  upon  any  subject  may 
be  made  up  of  books  prepared  by  dlfTerent 
authors,  provided  the  same  text-book  Is 
adopted  for  use  In  the  same  grade  in  all  the 
public  schools.  It  is  for  the  text-book  com- 
mission, in  its  discretion  and  judjjjiiicnt,  to 
determine  whether  or  not  text-books  by  dif- 
ferent authors  upon  the  same  subject  are  so 
arrangeU  as  to  peraiit  them  to  be  used  con- 
nectedly. State  ex  rel.  Simon  v.  Falrchlld, 
125  Pac.  40,  42,  87  Kan.  781. 

aKIFORM  TAXATION 

See  Equal  and  Uniform  Taxation. 
See,  also,  Uniform  Rule  of  Taxation. 

A  tax  is  "uniform"  if  it  is  equal  upon  all 
[>ersons  belonging  to  the  described  class  upon 
(vhich  it  la  imposed.  While  the  constitutional 
provision  that  laws  shall  be  passed  taxing 
i)y  a  uniform  rule  certain  kinds  of  property 
iccording  to  its  true  value  in  money  is  man- 


datory so  far  as  ad  valorem  and  pniform  tax- 
ation is  concerned.  It  does  not  limit  the  pow- 
er of  the  General  Assembly  to  provide  the 
machinery  for  determining  the  value;  and 
Revisal  1905,  §  5290,  providing  for  the  assess- 
ment of  railroad  property  by  a  commission, 
is  not  unconstitutional,  although  the  property 
of  individuals  is  valued  at  their  places  of 
residence  by  local  assessors.  Atlantic  &  N. 
C.  R.  Co.,  V.  City  of  Newbern,  60  S.  E.  925, 
926,  147  N.  C.  105  (citing  Gatlin  v.  Town  of 
Tarboro,  78  N.  C.  119;  Burroughs,  Tax'n, 
77). 


A  tax  is  "uniform"  when  it  operates 
alike  in  all  places  where  the  subject  of  It 
may  be  found,  and  is  not  wanting  in  such 
uniformity  becau.se  the  thing  is  not  equally 
distributed  in  all  parts  of  the  country.  When 
one  township  requires  the  bridging  of  a 
stream  which  passes  through  it  and  another 
township  has  no  such  stream,  and  therefore 
no  such  requirement  Is  necessary,  the  law 
which  permits  the  one  requiring  such  bridge 
to  incur  a  debt  sufficient  to  build  it  is  not 
void  because  of  the  fact  that  it  has  provided 
the  manner  in  which  the  people  of  the  town- 
ship may  be  taxed  greater  than  it  Is  neces- 
sary for  those  in  the  other  township  to  be. 
McMillan  v.  Board  of  Com'rs  of  Payne  Coun- 
ty, 79  Pac.  898.  900,  14  OkL  659. 

In  levying  excise  taxes  upon  privileges, 
there  may  be  proper  classification  and  dif- 
ferent rates  applied  to  different  classes;  the 
term  ^'uniformity  in  taxation"  meaning  sim-  / 
ply  taxation  which  acta  alike  on  all  persons 
similarly  situated.  Heals  v.  State,  121  N.  W. 
347,  348,  139  Wla.  544. 

Under  the  requirement  for  "imiformlty 
of  taxation,"  it  is  not  necessary  that  all  as- 
sessments be  made  through  the  same  officials 
or  by  the  uniform  method  of  procedure ;  but 
an  assessment  may  be  made  by  duly  author- 
ized officials,  or  the  state  may  make  it  direct- 
ly by  appropriate  legislative  action.  State 
V.  aty  of  Baltimore,  65  Atl.  369,  371,  105 
Md.  1. 

V 

In  the  constitutional  guaranty  that  a 
''uniform  and  equal"  rate  of  assessment  and 
taxation  shall  be  provided  for  and  that  all 
taxation  shall  be  "equal  and  uniform,"  the 
word  "rate"  is  used  in  a  somewhat  different 
sense  when  applied  to  the  assessment  from 
that  when  applied  to  taxation.  Equality  in 
the  rate  of  assessment  means  proportional 
valuation — relative,  not  al^olnte,  equality. 
E(iuality  in  the  rate  of  taxation  means  that 
the  percentage  shall  be  the  same,  or  abso- 
lutely equal.  No  meaning  can  be  attached  to 
the  word  "uniform"  which  Is  not  conveyed  by 
the  word  "equal."  The  law  providing  that 
all  live  stock  pastured  in  more  than  one  coun- 
ty during  the  year  shall  be  subject  to  taxa- 
tion In  each  of  the  counties  in  proportion  to 
the  time  that  It  ranges  therein;  that  live 
stock  and  the  owner  thereof  shall  be  liable  to 
I  the  home  county  "for  taxes  thereon  at  the 
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rate  of  levy  for  state,  county,  and  other  pur- 
poses as  othfer  property  Is  liable";  that  the 
owner  shall,  unless  he  has  sufficient  real  es- 
tate liable  therefor,  pay  to  the  assessor  at 
the  time  of  the  levy  "the  whole  amount  of 
said  tax  for  the  full  year  at  the  rate  of  the 
last  preceding  levy";  that  whenever  live 
stock  is  pastured  in  another  county,  it  and 
its  owner  shall  be  liable  to  such  county  for 
the  portion  of  taxes  due  thereon  for  the 
length  of  time  that  the  stock  remains  within 
such  county  during  the  year  "according  to 
the  last  preceding  rate  of  levy  In  said  coun- 
ty"— ^and  which  fails  to  provide  for  a  subse- 
quent adjustment  or  equalization  of  the  taxes 
collected  from  an  owner  of  migratory  stock 
in  accordance  with  the  rate  of  levy  for  the 
preceding  year,  In  case  such  rate  differs  from 
the  rate  for  the  current  year  in  which  the 
taxes  are  collected,  is  repugnant  to  the  Con- 
stitution. Lake  County  v.  Schroder,  81  Pac 
942,  944,  47  Or.  136  (citing  Crawford  v.  Idnn 
County,  6  Pac.  738,  11  Or.  482). 

Under  Const.  {  181,  authorizing  the  im- 
position of  license  taxes,  and  section  171,  re- 
quiring all  ad  valorem  taxes  to  be  uniform, 
the  Legislature  had  no  power  to  pass  an  act 
Imposing  an  occupation  tax  on  real  estate 
agents  varying  in  amount  according  to  the 
class  of  the  city  in  which  such  real  estate 
agents  resided,  and  exempting  all  who  did 
not  live  or  do  business  in  such  cities  and 
towns.  Hager  v.  Walker,  107  S.  W.  254,  257, 
128  Ky.  1,  16  L.  R.  A.  (N.  S.))  195,  129  Am. 
St  Rep.  238. 

While  it  is  conceded  that  absolute  equal- 
ity and  uniformity  of  legislation  on  the  sub- 
ject of  taxation  is  beyond  human  attain- 
ments, the  constitutional  provision  requiring 
that  all  taxes  be  "uniform"  should  be  given 
effect  as  far  as  possible,  and,  conceding  that 
the  words  "equal"  and  "uniform"  are  used  in 
the  same  sense,  an  occupation  tax  law,  in 
order  to  meet  the  requirement  of  the  Consti- 
tution, must  require  every  taxpayer  embrac- 
ed in  the  legislative  classification  to  pay  the 
same  amount,  or,  if  the  amount  of  taxation  is 
fixed  by  a  per  centum  on  the  income  of  the 
taxpayer,  the  basis  of  the  tax  must  be  limited 
to  the  income  derived  from  the  occupation 
that  is  taxed,  and  cannot  be  based  on  such 
income  and  another  income,  variable  in 
amount  and  derived  from  different  occupa- 
tions. Galveston,  H.  &  S.  A.  R.  Co.  v.  David- 
son (Tex.)  93  S.  W.  436,  457  (concurring 
opinion  of  Key,  J.). 

P.  L.  1888,  p.  269  (Gen.  St.  p.  3324),  as 
amended  by  Laws  1906,  cc.  82,  122,  280  (P. 
L.  1906,  pp.  121,  220,  571),  Imposes  a  "uni- 
form state  tax,"  applicable  to  all  railroad  and 
canal  corporations  of  the  state,  within  the 
meaning  of  Act  March  4,  1SG9  (P.  L.  1869, 
p.  226),  relative  to  transit  duties,  providing 
that  all  companies  paying  transit  duties  shall 
hereafter  pay  a  certain  prescribed  tax  until 
the  Legislature  shall  by  general  law  impose 
''a  uniform  state  tax,  equally  applicable  to 


all  railroad  and  canal  corporations.**  The 
court  said:  "We  do  not  construe  the  words  *a 
uniform  state  tax,*  in  the  act  of  1869,  to 
mean  a  tax  uniform  in  amount  throughout  all 
the  taxing  districts  of  the  state,  within  the 
entire  territory  of  the  state,  but  as  fixing  a 
rule  of  taxation  which  shall  be  uniform  in 
its  application  to  all  railroad  and  canal  prop- 
erty within  the  several  taxing  districts.  The 
rate  of  taxation  in  the  several  taxing  dis- 
tricts must,  of  necessity,  owing  to  their  dif- 
ferent needs,  vary;  but  the  variance  is  uni- 
form in  its  application  upon  all  railroads  and 
canal  companies  owning  property  within  the 
several  taxing  districts;  and  hence  the  rate 
of  taxation  In  the  several  districts  fttlls  with 
equal  burden  upon  the  property  of  each  rail- 
road and  canal  company  within  each  of  the 
taxing  districts  of  the  state."  United  New 
Jersey  Ry.  &  Canal  Co.  v.  State  Board  of  As- 
sessors, 67  Atl.  438,  443,  75  N.  J.  Law,  35. 

Chapter  91  of  the  Laws  of  1905,  being  a 
supplement  to  the  act  for  the  taxation  of 
railroad  and  canal  property,  and  known  as 
the  "Duflield  Act"  (P.  L.  1905,  p.  189),  is 
not  in  conflict  with  article  4,  |  7,  par.  12, 
of  the  (Constitution  of  this  state,  which  pro- 
vides that  "property  shall  be  assessed  for 
taxes  under  general  laws,  and  by  uniform 
rules,  according  to  Its  true  value."  Bergen 
&  D.  R^  Co.  V.  State  Board  of  AsaessorB^ 
67  Atl.  668,  672,  74  N.  J.  Law,  742. 

UNILATERAL  CONTRACT 

The  term  "unilateral  contract,**  as  ex- 
pressing the  idea  of  a  contract  lacking  In  mu- 
tuality, is  a  legal  solecism;  there  Is  no  such 
thing  as  a  one-sided  contract.  High  Wheel 
Auto  Parts  Co.  v.  Journal  Co.  of  Troy,  98  N. 
E.  442,  443,  50  Ind.  App.  396. 

To  make  a  contract  "unilateral,**  and 
thereby  void,  there  must  be  no  mutuality  of 
obligation,  and  only  one  party  thereto  must 
be  bound  thereby.  Cal  Hlrsch  &  Sons  Iron 
&  Rail  Co.  y.  Paragould  &  M.  R.  Co.,  127  S. 
W.  623,  624,  tiS  Mo.  App.  173.  See,  also. 
Friendly  v.  Elwert,  105  Pac  404,  406,  57  Or. 
599,  Ann.  Gas.  1913A,  357. 

UNIMPEACHABLE  EVIDENCE 

The  evidence  Is  unimpeachable,  within 
Klrby's  Dig.  §  8012,  subd.  5,  providing  for  the 
probate  of  a  will  written  in  the  handwriting 
of  testator  on  the  "unimpeachable  evidence" 
of  disinterested  witnesses  to  the  handwriting 
and  signature  of  testator,  where  there  is  no 
evidence  reflecting  on  the  character  or  testi- 
mony of  the  witnesses  testifying  to  the  hand- 
writing and  signature  of  testator.  Smith  v. 
Boswell,  124  S.  W.  264,  267,  93  Ark.  66.  See. 
also,  Arendt  v.  Arendt,  96  S.  W.  982,  80  Ark. 
204. 

UNIMPROVED 

The  word  "wild"  Is  used  interchangeably 
with  the  wordd  "unimproved  and  uninclosed," 
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relative  to  lands  claimed  under  Kirby*a  Dig. 
§  5057,  relating  to  adverse  possession,  and  a 
finding  that  lands  were  wild  is  sufficient  to 
show  that  they  were  uninclosed  and  unim- 
proved. Rachels  v.  Stecher  Cooperage  Works, 
128  8.  W.  a48,  852,  95  Ark.  6;  Fenton  T.  Ool- 
lum,  150  S.  W.  140,  141,  104  Ark.  624. 

UNINCLOSED  LAND 

A  finding  that  lands  were  "wild"  is  a 
finding  that  the  lands  were  "unimproved  and 
uninclosed"  within  Kirby*s  Dig.  §  5057,  re- 
lating to  title  by  limitation  to  uninclosed 
and  unimproved  lands.  Rachels  v.  Stecher 
Cooperage  Works,  128  S.  W.  348,  95  Ark.  6; 
Fenton  v.  Collum,  150  S.  W.  140,  141.  104 
Ark.  624. 

A  horse  which  travels  down  a  road,  and 
from  thence  into  a  lane,  and  from  thence  on- 
to a  railroad's  right  of  way,  without  encoun- 
tering a  fence,  goes  upon  the  right  of  way 
where  the  same  passes  through  "uninclosed 
lands."  within  the  meaning  of  Rev.  St  1899, 
§  1105,  requiring  a  railroad  to  fence  its  tracks 
where  the  same  pass  through  uninclosed 
lands.  Reed  v.  Chicago  &  A.  Ry.  Co.,  87  S. 
W.  65,  67,  112  Mo.  App.  575. 

UNINCORPORATED  ASSOCIATION 

See  Association. 

UNINHABITED  HOUSE 

An  "uninhabited  bouse"  la  a  house  that  is 
fitted  for  habitation,  but  is  unoccupied  at  the 
tima  State  v.  Rowland  Lumber  Co.,  69  S. 
£.  58,  59,  153  N.  C.  610. 

UNINTENTIONAL 

An  instruction  that  if  defendant,  on  his 
express  malice  aforethought,  with  intent  to 
kill  M.,  shot  at  him  with  a  gun,  and  by  mis- 
take  killed  deceased,  he  would  be  guilty  of 
murder  in  the  second  degree,  was  objection- 
able in  the  use  of  the  words  "by  mistake" 
for  "unintentionally";  they  not  being  syn- 
onymous. Deneaner  v.  State,  127  S.  W.  201, 
204,  58  Tex.  Cr.  R.  624. 

Among  the  items  included  In  a  material- 
man's lien  account  were  window  frames  and 
Winds,  alleged  to  have  been  delivered  to  the 
contractor  pursuant  to  the  plans,  and  the 
material  was  actually  set  into  the  waHs,  but 
afterwards  taken  out  by  the  direction  of 
the  owners,  and  the  materialman's  testi- 
mony tended  to  show  that  it  did  not  know 
that  it,  as  well  as  some  doors  delivered,  were 
not  used  when  the  lien  account  was  filed; 
defendant's  testimony  being  to  the  contrary. 
In  a  suit  to  establish  a  lien  for  material,  the 
materialman  requested  an  instruction  that  an 
inadvertent  or  unintentional  misstatement  of 
Fonie  of  the  items  in  the  lien  account  as  hav- 
ing been  used  in  the  building  would  not  viti- 
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ate  the  whole  account,  so  as  to  prevent  htm 
from  obtaining  a  lien  for  the  items  correctly 
stated.  Rev.  St.  1909,  §  8223,  entiUed  a  ma- 
terialman to  a  lien,  though  he  may  have 
"unintentionally  failed  to  enter  in  his  ac- 
count filed  the  full  amount  of  credits  to 
which  the  debtor  may  be  entitled."  Held, 
that  it  was  error  to  refuse  the  requested  in- 
struction; the  statutory  word  "unintention- 
al" meaning  without  fraudulent  purpose  to 
withhold  a  credit  to  which  a  debtor  was  en- 
titled, and  not  an  omission  of  a  credit  when, 
in  law,  the  right  thereto  may  be  doubtful. 
B.  R.  Darlington  Lumber  Co.  v.  Pottinger,  147 
S.  W.  179,  181, 165  Mo.  App.  442. 

UNINTERRUPTED 

The  word  "uninterrupted,"  as  used  In  an 
instruction  making  uninterrupted  adverse  en- 
joyment an  element  of  prescription,  means  un- 
broken, and  is  synonymous  with  the  word 
"continuous."  Evans  v.  Scott,  83  S.  W.  874, 
876,  87  Tex.  Civ.  App.  873. 

The  word  "continuously,"  in  a  bill  of 
lading  providing  that  Jhe  cargo  shall  be  "re- 
ceived by  the  consignee  immediately  the  ves- 
sel is  ready  to  discharge  and  'continuously' 
at  all  such  hours,"  etc.,  is  not  synonymous 
with  "Incessantly"  or  "uninterruptedly,"  but 
the  clause  means  no  more  than  that  the  dis- 
charge should  be  reasonably  continued,  con- 
sidering the  time,  place,  and  circumstances, 
the  nature  and  character  of  the  cargo,  the 
situation  of  the  vessel,  and  prevailing  con- 
ditions generally.  United  States  Shipping 
Co.  V.  United  States,  146  Fed.  914,  920. 

tnOKTERBUPTED  USE 

The  •'uninterrupted  and  continuous  en- 
joyment" of  a  right  of  way  for  twenty  years, 
which  is  necessary  before  It  ripens  into  an 
easement,  does  not  mean  that  the  one  using 
such  right  of  way  must  pass  or  repass  every 
day  for  twenty  years,  but  simply  that  he  must 
exercise  the  right  more  or  less  frequently,  ac- 
cording to  the  nature  of  the  way,  and  with- 
out objection  on  the  part  of  the  owner  of 
the  land.  Dummer  v.  United  States  Gypsum 
Co.,  117  N.  W.  317,  323,  153  Mich.  622  (citing 
and  adopting  the  definition  in  Cox  y.  Forrest, 
60  Md.  74). 

UNION 

See  Labor  Union;  Reunion;  This  Union; 
Trade  Union. 

A  "union"  is  a  coupling  nut,  provided  at 
one  end  with  an  internal  shoulder,  adapted 
to  engage  a  pipe,  called  a  spud,  sleeved 
through  the  nut  and  adapted  to  engage  such 
internal,  by  Its  external,  shoulder;  the  oth- 
er end  of  the  nut  being  internally  threaded 
and  adapted,  as  It  is  screwed  up,  to  draw  in 
and  seat  the  beveled  end  of  th?^  spud.  Ra- 
inear  v.  Western  Tube  Co.,  159  Fed.  431, 432, 
86  O.  C.  A.  411. 
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UNIT 

tnriT  OF  FORCE 

The  **unit  of  force,**  In  scientific  work. 
Is  that  force  which,  when  acting  on  a  body 
weighing  one  gram,  will  give  it  an  accelera- 
tion of  one  centimeter  in  one  second.  Peo- 
ria Waterworks  Co.  y,  Peoria  Ry.  Co.,  181 
Fed.  990,  1001. 

UNIT  OF  POWER 

The  "nnit  of  power,"  called  the  **watt," 
equals  10,000,000  units  of  poWer  in  the  C.  G. 
.S,  system,  or  one  ampere  times  one  volt.  One 
horse  power  Is  746  Watts  or  three-fourths 
of  a  kilowatt.  Peoria  Waterworks  Co.  v. 
Peoria  Ry.  Co.,  181  Fed.  990,  1001. 

UNIT  OF  PRESSURE 

The  "unit  of  pressure,"  called  the  "volt," 
is  that  electrical  force  which,  when  steadily 
applied  to  a  wire  or  other  conductor  having 
a  resistance  of  1,000,000,000  units  of  the  C. 
G.  S.  system,  will  produce  a  current  of  one- 
tenth  of  a  unit  per  second  of  that  system. 
Peoria  Waterworks  Oo.  v.  Peoria  Ry.  Co., 
181  Fed.  990.  1001. 

UNIT  OF  REPRESENTATION 

Under  Primary  Election  Law  (I^aws 
1898,  pp.  332,  341,  c.  179)  |  4,  subd.  4,  requir- 
ing the  chairman  of  the  general  committee  of 
each  political  party  to  deliver  a  statement 
of  the  conventions,  committees,  and  offices 
for  which  delegates,  candidates,  etc.,  are  to 
be  elected  at  a  primary,  and  the  number  of 
delegates  and  members  of  committees  to  be 
elected  in  each  "unit  of  representation,"  and 
section  2,  providing  that  '"unit  of  representa- 
tion" shall  apply  to  an  assembly  district,  etc., 
a  rule  of  the  general  committee  of  a  political 
party,  which  provides  that  the  unit  of  repre- 
sentation shall  be  the  assembly  district,  is 
valid,  and  a  statement  specifying  the  number 
of  delegates,  etc.,  to  be  elected  in  each  /'unit 
of  representation"  is  sutBcient,  though  it  per- 
mits the  participation  In  the  nomination  of 
candidates  for  offices  on  a  smaller  unit  by 
those  who  cannot  vote  for  the  candidates  at 
the  general  election,  notwithstanding  Elec- 
tion T^w  (Laws  1806,  pp.  913,  922,  c.  909)  || 
34,  53,  defining  a  qualified  elector;  the  elec- 
tion law  not  affecting  the  primary  election 
law  subsequently  enacted.  In  re  Sheridan, 
107  N.  Y.  Supp.  244,  246,  57  Misc.  Rep.  42. 

imiT  OF  RESISTANCE 

The  "unit  of  resistance,"  called  the 
•*ohm,"  is  1,000.000.000  units  of  the  C.  G.  S. 
system.  Peoria  Waterworks  Co.  y.  Peoria 
Ry.  Co.,  181  Fed.  990,  1001. 

XTNTT  OF  VOUJMB 

The  unit  of  volume,  called  the  "ampere," 
Is  one-tenth  unit  of  the  (\  G.  S.  system, 
Poorirt  Waterworks  Co.  v.  Peoria  Ry.  Co.,  181 
Fed.  990,  1001, 


UNITE 

UNITED  IN  BUSINESS 

Under  Rev.  Code,  §  4380,  subd.  3,  dis- 
qualifying a  person  from  acting  as  a  Juror 
where  he  Is  "united  in  business  with  either 
party"  to  the  action,  where  a  person  has  an 
agreement  with  a  party  to  the  action,  where- 
by one  is  sinking  an  artesian  well  and  the 
other  is  contingently  liable  for  a  part  pay- 
ment of  the  expenses  on  failure  to  procure 
water,  and  has  executed  a  contract  to  that 
effect,  such  person  as  a  Juror  and  the  party 
litigant  are  "united  In  business"  within  the 
statute.  Hall  v.  Chattin,  106  Pac.  1132,  1133, 
17  Idaho,  664. 

The  relation  of  landlord  and  tenant  be- 
tween a  Juror  and  a  party  authorizes  the  sus- 
taining of  a  challenge  to  a  Juror  under  Comp. 
Laws,  §  3259,  subsec.  3,  making  it  ground  for 
challenge  for  cause  to  a  Juror  that  he  Is 
"united  in  business"  with  either  party  Sher- 
man V.  Southern  Pac.  Co.,  Ill  Pac.  416,  418, 
33  Nev.  385,  Ann.  Cas.  1914A,  287. 

UNITED  IN  INTEREST 

Otherwise  united  in  interest,  see  Other- 
wise. 

UNITED  STATES 

See  Courts  of  the  United  States ;  Dwell- 
ing in  the  United  States;  From  Port 
of  the  United  States ;  Law  of  the  Unit- 
ed  States;  Money  of  the  United 
States ;  Offense  against  United  States : 
Property  of  United  States;  Suit  in 
Which  United  SUtes  are  Plaintiffs: 
Under  the  United  States;  Vessels  of 
the  United  States. 

Current  money  of  the  United  States,  see 
Current  Money. 

The  "United  States*'  are  for  many  Im- 
portant purposes  a  single  nation,  and  in  all 
commercial  regulations  we  are  one  and  the 
same  i)eople^  Northern  Securities  Go.  v. 
United  States,  24  Sup.  Ct  4;5(>,  456,  193  U.  S. 
197,  48  L.  Ed.  079  (citing  Cohens  v.  Virginia. 
6  Wheat  [19  U,  S.]  264,  413,  5  L.  Ed.  257. 
293). 

As  person 

See  Person. 

UNITED  STATES  COMMISSIONER 

As  officer  of  court,  see  Court  Officer. 

UNITED  STATES  CONSTITUTION 

State  Constitution  distinguished,  sec 
State  Constitution. 

UNITED  STATES  OBLIGATION 

See  Obligation  of  United  States. 

UNITED  STATES  OFFICER 

Under  Con.st.  art,  2,  §  2,  providing  for  Vk* 
appointment  of  officers  of  the  United  States, 
an  "officer  of  the  United  States,"  within  Pen. 
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Code,  i  117  (Act  March  4,  1909,  c.  321,  35 
Stat.  1109),  punishing  the  acceptance  of  bribes 
by  any  officer  of  the  United  States,  Is  one 
who  Is  either  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the 
Senate,  or  by  the  President  alone,  the  courts 
of  law,  or  heads  of  some  executive  depart- 
ment of  the  goTemmeut,  and  a  special  officer 
appointed  by  the  Commissioner  of  Indian 
Affairs  for  the  suppression  of  the  liquor  traf- 
fic among  the  Indians,  Is  not  an  "officer  of 
the  United  States."  United  States  ▼.  Van 
Wert,  195  Fed.  974,  976. 

Under^  Const  art  2,  S  2,  providing  that 
all  officers  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  of  the  Senate, 
or  Congress  may  vest  the  appointment  of 
such  inferior  officers  as  they  think  proper  In 
the  President  alone,  In  the  courts,  or  In  the 
heads  of  departments,  a  special  agent  of  the 
Land  Department  of  the  United  States,  ap- 
pointed under  an  appropriation  act  to  meet 
the  expenses  of  protecting  timber  on  public 
lands,  but  providing  no  fixed  salary,  tenure  of 
office,  or  person  with  power  to  appoint,  was 
not  an  "officer  of  the  United  States,"  within 
Rev.  St.  §  5481,  providing  that  every  officer 
of  the  United  States,  guilty  of  extortion  un- 
der color  of  his  office,  shall  be  punished,  etc. 
United  States  v.  Schllerholz,  137  Fed.  616, 
618,  621. 

The  provisions  In  Rev.  St'  if  753,  761, 
that  the  writ  of  habeas  corpus  shall  In  no 
case  extend  to  a  prisoner  in  Jail,  unless  he  is 
in  custody  for  an  act  done  or  oiriitted  In  pur- 
suance of  a  law  of  the  United  States,  or  of  an 
order,  process,  or  decree  of  a  court  or  Judsie 
thereof,  in  which  case  the  court  or  Judge 
shall  proceed  in  a  summary  way  to  deter- 
mine the  facts  of  the  case,  and  dispose  of  the 
party  as  law  and  justice  require,  confer  Ju- 
lisdictlon  on  federal  courts  to  release  on 
luiheas  corpus  an  officer  of  the  United 
States  held  In  custody  for  an  act  done  or 
omitted  under  authority  vested  In  him  by 
the  laws  of  the  United  States,  though  there 
was  no  act  of  Congress  covering  the  particu- 
lar case.  Assistant  district  attorneys,  ap- 
pointed by  a  United  States  district  judge,  as 
authorized  by  Act  Cong.  May  28,  18915,  c.  252, 
§  8,  29  Stat  181,  are  "officers  of  the  United 
States  courts"  for  their  respective  districts. 
Ill  re  Leaken,  137  Fed.  680,  682. 

The  second  clause  of  section  2  of  the 
Tucker  Act,  as  amended  In  1808,  which  with- 
holds from  the  jurisdiction  conferred  on  the 
Circuit  and  District  Courts  by  said  section 
suits  brought  against  the  United  States  to  re- 
cover fees,  salary,  or  compeusatiou  for  official 
services  of  "officers  of  the  United  States," 
does  not  apply  to  a  suit  to  recover  disburse- 
luents  made  by  a  marshal  In  paying  for  the 
services  of  court  bailiffs.  BalliflCs  are  never 
sworn  In  accordance  with  the  statute,  and 
are  not  "officers  of  the  United  States,"  but 
come   within  the  expression  "officers  of  the 


court.'^  United  States  v.  Swift,  139  Fed.  225, 
227,  71  C.  C.  A,  351  (citing  United  States  v. 
Mc.Cabe,  129  Fed.  708.  64  C.  C.  A.  236). 

UKITED  STATES  WATERS 

See  Waters  of  the  United  States. 

UNITY 

UNITT  OF  nCTEREST 

An  estate  in  joint  tenancy  does  not  ex- 
ist unless  there  is  unity  of  Interest,  title, 
time,  and  possession;  "unity  of  Interest" 
meaning  that  the  interests  must  accrue  by 
one  and  the  same  conveyance,  "unity  of 
time,"  that  they  must  commence  at  one  and 
the  same  time,  and  It  must  also  appear  that 
the  Interests  of  the  Joint  holders  remain  the 
same  until  the  death  of  one  of  them,  when  the 
survivor  takes  It  all.  Staples  v.  Berry,  85 
Atl.  303,  305,  110  Me.  32. 

UNITT  OF  TIME 

An  estate  in  joint  tenancy  does  not  exist 
unless  there  Is  unity  of  interest,  title,  time, 
and  possession ;  "unity  of  Interest**  meaning 
that  the  interests  must  accrue  by  one  and  the 
same  conveyance,  and  "unity  of  time**  that 
they  must  commence  at  one  and  the  same 
time,  and  it  must  also  appear  that  the  Inter- 
ests of  the  joint  holders  remain  the  same 
until  the  death  of  one  of  them,  when  the  sur- 
vivor takes  it  all.  Staples  v.  Berry,  85  Atl. 
303,  305,  110  Me-  32. 

UNIVERSAL 

UNIVERSAL  MAUCE 

By  "universal  malice"  we  do  not  mean  a 
malicious  purpose  to  take  the  life  of  all  per- 
sons, but  Is  is  that  depravity  of  the  human 
heart  which  determines  to  take  life  upon 
slight  or  Insufficient  provocation,  without 
knowing  or  caring  who  may  be  the  victim. 
Mitchell  v.  State,  60  Ala.  26,  30. 

UNIVERSAL  SUCCESSION 

"Uuiversal  succession"  is  the  artificial 
continuance  of  the  person  of  a  deceased  by 
an  executor,  heir,  or  the  like,  so  far  as  suc- 
cession to  the  rights  and  obligations  Is  con- 
cerned. It  is  a  fiction,  the  historical  origin 
of  which  Is  familiar  to  scholars,  and  It  Is 
this  fiction  that  gives  whatever  meaning  It 
has  to  the  saying  "mobilia  se(iuuntur  person- 
am"; imt,  being  a  fiction,  it  Is  not  allowed 
to  obscure  the  fafts  when  the  facts  become 
important.  Blackstone  v.  Miller,  23  Sup.  Ct 
277,  278,  1S8  U.  S,  ISO,  47  L,  Ed.  430. 

UNIVERSITY 

As  piibllc  corporation,  see  Public  Corpo- 
ration. 
As  pul»lic  school,  see  Public  School. 

A  testatrix  In  one  Item  of  her  will  de- 
vised to  trustees  "my  house  and  grounds," 
with  all  the  buildings  standing  within  such 
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grounds,  to  be  used  for  public  purposes,  and 
In  a  subsequent  item  gave  the  remainder  of 
her  estate  to  the  trustees  of  a  university;  to 
be  devoted  to  the  construction  "upon  the 
grounds  of  the  said  university"  of  a  building 
to  be  used  for  certain  purposes.  Held,  that 
the  term  "university"  was  not  used  to  desig- 
nate any  building  or  group  of  buildings,  but 
the  corporation,  the  preposition  "of"  denoting 
proprietorship  and  not  location,  and  the 
word  "grounds"  evidently  used  In  the  latter 
item  to  express  the  rhetorical  antithesis  be- 
tween "my  house  and  grounds,"  used  in  the 
previous  item,  upon  which  a  public  hall  and 
garden  were  to  be  established;  and  the  es- 
tablishment of  the  building  upon  the  grounds 
"of  the  said  university"  will  not  be  deemed 
to  bear  a  limited  or  special  meaning  confin- 
ing it  to  such  lands  as  lie  immediately  adja- 
cent to  and  are  used  in  connection  with  the 
existing  buildings  of  the  university,  but  to 
embrace  any  land  owned  by  the  university 
80  located  as  to  make  the  building  to  be  erect- 
ed available  for  the  purposes  intended;  and 
a  tract  not  contiguous  to  the  original  and 
central  campus  upon  which  the  existing  uni- 
versity buildings  are  situated,  but  separated 
therefrom  in  part  by  a  railroad,  in  part  by  a 
public  street,  and  in  part  by  land  of  other 
owners,  the  only  communications  between  the 
tract  and  the  central  campus  being  by  means 
of  streets  or  lanes,  would  be  "grounds  of  the 
said  university,"  within  the  meaning  of  the 
win,  where  owned  by  the  university.  Trus- 
tees of  Princeton  University  v.  Wilson,  78 
Atl.  393,  397,  78  N,  J.  Eq.  1. 

Act  Gong.  July  2,  1862,  granting  certain 
public  lands  or  land  scrip  to  the  several 
states,  and  providing  that  the  proceeds  there- 
of shall  be  invested  to  constitute  a  perpetual 
fund  for  the  endowment  of  one  "college" 
where  the  leading  object  shall  be  instruction 
in  mechanic  arts  and  agriculture,  and  appro- 
priating money  arising  from  the  sales  of  the 
public  lands  to  the  states  for  the  benefit  of 
such  schools,  does  not  require  that  the  "lead- 
ing object"  of  the  aided  institution  in  its  en- 
tirety, or  as  a  complete  institution,  be  the 
teaching  of  the  branches  of  learning  related 
to  agriculture  and  mechanic  arts.  A  univer- 
sity may,  and  usually  does,  embrace  several 
colleges.  The  Wyoming  statutes  expressly 
declare  that  the  State  University  "shall  em- 
brace colleges  or  departments  of  letters,  of 
science,  and  the  arts";  that  the  "college  or 
department  of  the  arts  shall  embrace  courses 
of  instruction  in  the  practical  and  fine  arts, 
especially  in  the  application  of  science  to  the 
arts  of  •  •  •  mechanics,  engineering,  ar- 
chitecture, agriculture  and  commerce,  togeth- 
er with  instruction  in  military  tactics."  It 
is  sufficient  if  the  aided  institution  maintains 
a  college  or  department  whose  leading  object 
is  instruction  in  the  prescribed  branches,  and 
applies  the  funds  to  the  support  of  such  col- 
lege or  depart mont ;  and  the  institution  will 
not  be  rendered  incapable  of  appropriating 


the  donations  from  the  fact  that  a  majority 
of  its  students  are  enrolled  in  other  depart- 
ments. State  ex  rel.  Wyoming  Agricultural 
College  V.  Irvine,  84  Pac.  90,  99,  14  Wyo.  318. 

UMiVKKSITT  PURPOSES 

Under  Act  Cong.  Feb.  18.  1881,  21  Stat 
326,  and  the  amendment  thereof,  granting  to 
the  territory  of  Idaho  and  other  territories 
72  sections  of  land  for  "university  purposes," 
and  under  the  provisions  of  the  Idaho  ad- 
mission act  (Act  Cong.  July  3,  1890,  26  Stat. 
216),  providing  for  the  disposal  of  the  land 
granted  for  educational  purposes,  and  section 
8,  providing  that  the  proceeds  of  such  land 
shall  constitute  a  permanent  fund  to  be  in- 
vested and  held  and  the  income  thereof  used 
exclusively  for  university  purposes,  the  in- 
terest of  proceeds  on  such  land  cannot  be 
used  for  the  erection  or  equipment  of  uni- 
versity buildings  or  buildings  connected 
therewith;  the  purpose  of  the  university  not 
being  in  any  sense  the  erection  or  equipmait 
of  buildings  therefor.  Roach  r.  Gooding, 
81  Pac.  642,  645,  11  Idaho,  244. 

UNJUST 

UNJUST  D730RI1IINATI09 

While  the  owner  of  goods  shipped  gener- 
ally can  designate  the  route,  and  the  receiv- 
ing carrier  must  observe  the  owner's  direc- 
tions in  delivering  to  a  connecting  carrier, 
the  duty  is  one  growing  out  of  the  particu- 
lar contract  of  carriage  or  Imposed  as  a  com- 
mon-law obligation,  and  a  breach  thereof  by 
requiring  of  a  connecting  carrier,  as  a  con- 
dition upon  which  it  should  receive  goods, 
that  they  should  be  transported  over  a  differ- 
ent route  from  that  selected  by  the  owner,  re- 
quiring a  violation  by  the  connecting  car- 
rier of  Rev.  St  1895,  art.  4535,  under  which 
a  connecting  carrier,  receiving  goods  from 
another  carrier  destined  to  a  i)olnt  on  its 
line,  must  carry  them  on  its  line  to  destina- 
tion, unless  the  person  having  a  right  to  do 
so  had  routed  them  otherwise,  is  not  an  "un- 
just discrimination"  within  art.  4574,  mak- 
ing it  unjust  discrimination  to  fail  or  refuse 
under  regulations  of  the  Railroad  Commis- 
sion to  receive  and  transport  without  delay 
or  discrimination  tonnage,  etc.,  destined  to  a 
point  on  or  over  a  connecting  line.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Thompson  (Tex.) 
118  8.  W.  618,  621,  623. 

To  constitute  "unjust  discrimination" 
within  Sayles'  Ann.  Civ.  St  1897,  art  4574, 
defined  as  unreasonable  preference  to  any 
particular  shipper,  a  preference  must  be  giv- 
en to  one  shipper  over  shippers  of  similar 
freight  under  similar  circumstances,  and  a 
contract  binding  a  carrier  to  receive  cars  of 
another  carrier  and  deliver  them  to  a  shipper 
for  the  reception  of  his  freight  Is  not  invalid 
as  creating  an  unjust  discrimination,  in  the 
absence  of  evidence  that  the  contract  gave 
the  shipper  a  preference  over  shippers  of  oth- 
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er  similar  freight,  who  could  secure  cars 
from  other  carriers.  Texas  &  P.  Ry.  Co. 
V.  Shawnee  Cotton  Oil  Co.,  118  S.  W.  776, 
779,  55  Tex.  Civ.  App.  183. 

Under  Rev.  St  Tex.  1895,  art.  4574,  subd. 
1,  making  it  unlawful  to  give  any  undue  pref* 
ercnce  or  advantage  to  any  locality,  an  order 
of  the  railroad  commissioners,  giving  an  un- 
due and  unreasonable  preference  to  one  of 
two  cities,  as  to  rates,  is  unlawful,  though 
the  city  discriminated  against,  possesses  su- 
perior natural  advantages  which  offset  the 
discrioiination.  Railroad  Con^mission  of 
Texas  v.  Galveston  Chamber  of  Commerce, 
115  S.  W.  94,  99,  51  Tex.  Civ.  App.  476  (cit- 
ing Interstate  Commerce  Commission  v.  Bal- 
timore &  0.  R.  R.  Co.,  12  Sup.  Ct  844,  145 
U.  S.  263,  36  L.  Ed.  706). 

As  to  issuing  through  bills  of  lading,  or 
furnishing  Its  cars  to  connecting  carriers  in 
order  that  shipments  may  be  carried  to  ulti- 
mate destination  without  reloading  at  ter- 
minal points,  the  carrier  may  discriminate 
against  cotton  seed,  provided  all  shippers  are 
treated  alike.    The  carrier's  refusal  to  place 
cars  of  cotton  seed  on  a  warehouse  sidetrack, 
it  being  the  common  practice  of  the  carrier 
to  deliver  cars  of  cotton  seed  upon  the  side 
track  of  other  parties,  is  a  denial  of  "equal 
facilities  in  the  transportation  and  delivery 
of  freight,"  and  "an  unjust  discrimination" 
in  violation  of  the  rule  of  the  Railroad  Com- 
mission.   Augusta  Brokerage  Co.  v.  Central  of 
Georgia  Ry.  Co.,  62  S.  B.  996,  998,  5  Ga.  App. 
187  (following  Central  of  Georgia  Ry.  Co. 
V.  Augusta  Brokerage  Co.,  60  S.  E.  476,  122 
Ga.  652,  69  U  R.  A.  119). 

JTSJVBTLrr 

Surreirtitioiuily  dlstinsvisbed 

In  Rev.  St  |  4920,  providing  that  in  an 
iction  for  infringement  the  defendant  may 
plead  the  general  Issue,  and  may  prove  on 
:rial  that  plaintiff  had  surreptitiously  or  un- 
fustly  obtained  the  patent  for  that  which 
vas  in  fact  invented  by  another,  who  was 
islug  reasonable  diligence  in  adapting  and 
>erfecting  the  same,  the  word  "surreptitious- 
y"  has  no  relation  to  a  case  where  each  par- 
y  to  an  interference  has  really  and  truly 
iroceeded  independently  and  honestly,  al- 
bough  the  word  "unjustly"  may  be  strained 
o  cover  even  a  case  like  that.  Automatic 
Veighlng  Mach.  Co.  v.  Pneumatic  Scale  Cor- 
oration.  158  Fed.  415,  420. 

INKNOWN 

A  bet  by  parties,  not  aware  of  the  fact, 
ivolving  the  question  whether  a  third  per- 
3n  has  a  lease  on  designated  real  estate,  re- 
srs  to  an  event  unknown  to  the  bettors,  and 
3nstitutes  "gambUng"  within  Const,  art.  1, 

9,  forbidding  pool  selling,  book  making,  or 
ay  other  kind  of  gambling,  and  within  Bet- 
iig  and  Gaming  Law,  1  Rev.  St.  (1st  Ed.) 

G62,  pt  1,  c.  20,  tit.  8,  §§  8,  9,  declaring] 


that  bets  depending  on  any  chance,  "or  un- 
known or  contingent  event,"  shall  be  unlaw- 
ful, etc.;  the  word  "unknown"  referring  to 
that  which  was  unknown  to  the  parties  to 
a  wager,  the  word  "contingent"  showing  that 
the  event  referred  to  applies  equally  to  ex- 
isting or  nonexisting  events,  the  word 
"event"  meaning  that  in  which  an  action, 
operation,  or  series  of  operations  terminates 
and  having  reference  to  something  that  has 
taken  place,  the  words  "unknown  event" 
meaning  a  past  circumstance  unknown  to  the 
parties,  and  the  words  "contingent  event" 
referring  to  one  that  hereafter  may  or  may 
not  occur.  Thomson  v.  Hayes,  111  N.  Y. 
Supp.  495,  496,  59  Misc.  Rep.  425. 

Where  plaintiff  knew  that  defendants* 
residence,  at  the  time  of  the  contract  sued 
on,  was  in  S.,  that  one  of  the  defendants  was 
attending  school  outside  the  state,  and  that 
the  other  defendants  were  traveling  in 
Europe,  and  there  was  nothing  known  to  him 
to  lead  him  to  believe  that  their  absence 
from  home  was  other  than  temi)orary,  their 
residence  was  not  "unknown"  to  him,  within 
the  meaning  of  Rev.  St.  1895,  art  1194,  subd. 
3,  authorizing  suit  in  a  county  other  than 
that  of  the  defendant's  residence,  when  such 
residence  is  unknown.  Brooks  v.  Bonner 
(Tex.)  149  S.  W.  564,  566. 

The  words  "unknown  claimants,"  in  the 
statute  as  to  proceedings  against  lands  as 
state  lands,  mean  such  as  are  not  known 
and  cannot  be  ascertained  by  reasonable  dil- 
igence. A  claimant  of  land. that  is  proceeded 
against  as  the  state  land,  who  is  known  or 
whose  claim  can  be  ascertained  by  the  use 
of  reasonable  diligence,  should  be  made  a 
party  to  the  bill  eo  nomine,  and,  if  a  resi- 
dent of  the  state,  should  be  served  with  pro- 
cess. It  is  error  to  proceed  against  such 
claimant  under  the  general  designation  in 
the  bill  of  "unknown  claimants,"  and  any 
decree  that  may  be  pronounced  against  him 
without  his  appearance  in  the  cause  will  be 
void  as  to  him  for  want  of  Jurisdiction,  and 
may  be  collaterally  assailed.  Preston  v.  Ben- 
nett, 68  S.  B.  45,  47,  67  W.  Va.  392. 

UHKHOWN  HEIB8 

In  Code  Civ.  Proc.  »  79, 80  (Gen.  St  1909, 
§§  5672,  5673),  providing  for  services  by  pub- 
lication in  cases  relating  to  real  property, 
the  term  "unknown  heirs,"  where  the  relief 
demanded  is  to  exclude  defendants  from  any 
Interest  in  real  property,  means  all  kinds  of 
heirs,  including  heirs  of  heirs  of  such  de- 
fendants as  well  as  the  legatees  of  heirs. 
Howell  v.  Garton,  108  Pac.  844,  845,  82  Kan. 
495. 

UKKNOWN  OWNER 

Laws  1S97,  c.  103,  §  6,  makes  it  the  duty 
of  the  county  collector,  county  clerk,  and 
county  assessor,  in  proceedings  to  collect  de- 
linquent taxes,  to  furnish  the  county  attor- 
ney such  evidence  as  may  be  in  their  posses- 
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slon.  Held,  In  a  suit  to  quiet  title,  where 
plaintifTs  deed  was  on  record,  and  gave  his 
residence  as  in  a  certain  county  of  the  state, 
a  judgment  for  taxes  against  the  "unknown 
owner"  did  not  include  plaintlff^s  title,  since 
he  was  entitled  to  service  of  citation  if  with- 
in the  Jurisdiction  of  the  court,  and,  not  be- 
ing an  unknown  owner,  he  was  not  a  party 
to  the  proceedings.  Scales  y.  Wren,  127  S. 
W.  164,  103  Tex.  304. 

UNLAWFUL 

See  Willful  and  Unlawful 

An  indictment  using  the  words  "unlaw- 
ful, feloniously,  of  his  malice  aforethought, 
with  deliberation  and  premeditation"  to  char- 
acterize the  act  charged  means  that  it  was 
^•willful."  Harding  v.  State,  126  S.  W.  00,  91, 
94  Ark.  65. 

A  complaint,  in  an  action  for  injuries  to 
a  passenger  while  alighting  from  a  train, 
which  alleges  that  plaintiff,  urged  by  the 
"willful,"  "unlawful,"  and  "reckless"  injunc- 
tions of  the  conductor,  and  in  obedience  to 
his  directions,  proceeded  to  alight  from  the 
train  while  in  motion,  and  in  so  doing  was 
injured,  does  not  charge  negligence,  but 
charges  willfulness;  the  word  "unlawful"  as- 
signing no  specific  legal  character  to  the  acts 
alleged,  and  the  word  "reckless"  being 
equivalent  to  "willful."  Crosby  v.  Seaboard 
Air  Line  Ry.,  61  S.  E.  1064,  1067,  81  S.  C.  24. 

Within  the  rule  that,  where  the  owner 
of  a  patent  has  given  to  another  the  right 
to  use  one  of  the  machines  made  under  the 
patent  in  a  particular  way  only,  or  with  sup- 
plies necessary  to  its  use  of  a  particular 
character  or  make  only,  the  use  of  it  in  any 
other  way,  or  with  any  other  supplies  or  ma- 
terials necessary  to  its  operation  is  unlawful, 
the  word  "unlawful"  does  not  imply  a  crim- 
inal use  of  the  machine  or  device,  but  a  vio- 
lation of  the  contract  or  agreement  under 
which  the  same  is  held  and  used.  Cortelyou 
V.  Charles  Eneu  Johnson  &  Co.,  138  Fed.  110, 
118. 

The  words  "wanton,"  "willful,"  and  "un- 
lawful" do  not  necessarily  mean,  in  statutes 
on  malicious  mischief,  the  same  as  "mali- 
cious." The  word  "malicious,"  as  used  in  the 
statute  on  malicious  wounding  of  domestic 
animals,  means  actual  malice  toward  the 
owner,  and  any  evidence  which  fairly  shows 
that  the  act  was  necessary  to  prevent  injury 
to  the  accused  or  to  his  property  is  admis- 
sible on  the  issue  of  malice.  People  v.  Jones. 
89  N.  E.  752,  756,  241  111.  482,  16  Ann.  Cas. 
332  (citinpT  25  Cyc.  1677 ;  5  Words  and  Phras- 
es, p.  4307:  Glover  v.  People,  68  N.  E.  464, 
204  111.  170). 

As  in  Tiolation  of  law 

"Unlawful,"  as  applied  to  threatened  in- 
jury to  property,  means  contrary  to  law; 
that  is,  an  injury  threatened  must  be  unlaw- 
ful, irrespective  of  the  purpose  with  which 


the  threat  is  used.     People  r,  Schmltz,  94  Pac 
407,  419,  7  Cal.  App.  330. 

The  word  "unlawful,"  in  the  act  of  Au- 
gust 1,  1906  (Acts  1906,  p.  114),  to  provide 
for  local  option  elections  in  counties  where 
the  sale  of  liquor  is  unlawful  except  in  dis- 
pensaries, must  be  .  inteii)reted  in  the  light 
of  the  legislation  of  this  state,  where  the 
word  or  its  equivalent  is  used,  and  the  legis- 
lative intent  was  evidently  to  embrace  those 
counties  in  which,  under  the  operation  of 
some  valid  law  of  this  state,  the  sale  of  liq- 
uor was  declared  to  be  unlawful,  without 
reference  to  whether,  under  any  of  such  laws, 
there  might  be  an  exception  inuring  to  the 
benefit  of  a  certain  class  enumerated  by  the 
General  Assembly  in  an  excepting  clause. 
City  of  Barnesville  v.  Means,  57  S.  E.  422, 
425,  426,  128  Ga.  197. 

An  afiidavit  averring  that  accused  was 
found  "unlawfully"  in  possession  of  intoxi- 
cating liquors  in  a  building  described  in  his 
control  for  the  purpose  of  keeping,  running, 
and  operating  a  place  where  Intoxicating 
liquors  are  sold,  in  violation  of  the  law,  does 
not  charge  that  accused  was  found  in  posses- 
sion of  liquor  for  the  purpose  of  illegal  sales, 
in  violation  of  Acts  1907,  p.  27,  c.  16.  |  1 
(Burns'  Ann.  St.  1908,  §  8337);  the  word  "un- 
lawful" not  showing  that  the  possession  was 
in  violation  of  law.  Barnhardt  v.  State,  86 
N.  E.  481,  482,  171  Ind.  428. 

As  muiVLtlLorixed  by  law 

"Unlawful"  does  not  necessarily  mean 
contrary  to  law.  "Un**  is  a  preposition  used 
Indiscriminately,  and  may  mean  simply  not 
and  "unlawful"  means  not  authorized  by 
law.  State  y.  Savant,  38  South.  974,  975,  115 
La.  226. 

The  word  "unlawful"  as  applied  to  the 
pun^ose  and  acts  of  corporations  is  not  used 
exclusively  in  the  sense  of  malum  in  se  or 
malum  prohibitum,  but  it  is  often  employed 
to  designate  powers  which  corporations  are 
not  authorized  to  exercise  or  contracts  which 
they  are  not  authorized  to  make,  and  in- 
cludes acts  and  contracts  which  are  ultra 
vires.  Dunbar  v.  American  Telephone  &  Tele- 
graph Co.,  87  N.  E.  521,  533,  238  111.  456. 

UNI.AWFUIi  ACT 

Engaged  in  unlawful  act,  see  Engaged. 

An  act  is  not  "unlawful,"  within  the  pur- 
view of  the  statute  of  this  state  defining  in- 
voluntary' manslaughter,  unless  it  is  prohibit- 
ed by  some  valid  law  of  this  state.  Hayes 
V.  State,  75  S.  E.  523,  525,  11  Ga.  App.  371. 

An  "unlawful  act,"  such  as  constltntes 
an  element  of  Involuntary  manslaughter,  is 
a  thing  which  one  has  no  right  to  do.  State 
V.  Woods  (Del.)  77  Atl.  490,  491,  7  Pennewlll. 
499. 

Under  Code,  §  2340,  Imposing  liablhty 
for  damages  caused  by  dogs,  except  when 
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the  party  Injured  is  doing  an  "unlawful  act/' 
the  unlawful  act  that  will  defeat  liability 
must  be  one  tliat  directly  contributes  to  the 
Injury.  Permitting  an  aninial  to  run  at 
large  in  a  public  highway  is  not  such  an  "un- 
lawful act."  Beckler  v.  Merringer,  109  N.  W. 
185,  131  Iowa,  614. 


UNLAWFUI.  A8SE1IBI.T 

At  common  law  and   under  Fen.  Code 
1895,  arts.  299-311,  313,  315,  defining  an  "un- 
lawful assembly"  as  the  meeting  of  three  or 
more  persons  with  intent  to  aid  each  oth- 
er, by  violence  or  in  any  other  manner,  ei- 
ther to  commit  an  offense  or  illegally  to  de- 
prive any  person  of  any  right,  etc.,  prohibit: 
ing  unlawful  assemblies  for  certain  purposes, 
there  is  no  unlawful  assembly,  except  when 
It  contemplates  a  disturbance  of  the  peace  or 
injury  to  the  rights  of  individuals,  and, it 
cannot  be  composed  of  persons  assembled  to 
carry  on  their  ordinary  business,  though  on  a 
day  and  in  a  manner  not  authorissed  by  law, 
unless  their  actions  will  In  some  way  disturb 
the  rights  of  others  or  the  public  rights;  and 
an  actress,  traveling  about  the  country  and 
entertaining '  the  people,  meeting   with   oth- 
ers on  Sunday  in  a  theater  to  entertain  the 
people,  is  not  guilty  thereof.     Ex  parte  Ja- 
cobson,  116  S.  W.  1193,  1196,  66  Tex.  Cr.  R. 
237. 


"Unlawful  assembly"  is  a  distinct  of- 
fense at  common  law,  and  if  persons  as- 
semble for  a  purpose  which,  if  executed, 
would  constitute  a  riot,  but  separate  without 
carrying  out  their  purpose,  their  acts  con- 
stitute an  unlawful  assembly.  B.  &  C.  Comp. 
§§  1913,  1914,  defining  a  "riot"  as  any  use  of, 
or  threat  to  use,  force,  by  three  or  more  per- 
sons acting  together,  if  accompanied  by  im- 
mediate power  of  execution,  and  making  such 
a.ssembly  an  unlawful  assembly,  where  there 
Is  no  actual  commission  of  the  unlawful  act, 
or  where  the  assembly  is  adapted  to  dis- 
turb the  peace,  etc.,  and  providing  a  pun- 
ishment for  the  former  offense,  but  not  for 
t^he  latter,  does  not  make  an  unlawful  as- 
^mbly  a  crime.  State  v.  Stei)hanus,  99 
Pac.  428,  63  Or.  136,  17  Ann.  Gas.  1146. 

aNi^AVKmn.  combination 

Where  an  '"unlawful  combination"  exists, 
it  is  none  the  less  unlawful  because  it  ex- 
sts  tinder  a  self-imposed  constitution  and 
s  governed  by  by-laws,  and  because  it  con- 
lucts  its  operations  in  a  public  or  semi  pub- 
ic way,  asserting  the  right,  in  pursuit  of  its 
)urposes,  to  interfere  with  individual  liberty 
md  with  public  interests ;  and,  in  a  prooeed- 
ng  for  damages  for  wrongdoing  by  such  a 
•ombination  to  the  special  injury  of  an  in- 
iividual,  the  constitution  and  by-laws  of 
he  association  constitute  no  protection  as 
gainst  compensatory  damages.  Lohse  Pat- 
iit  Door  Co.  V.  Fuelle,  114  S.  W.  997,  1012, 
15  Mo.  421,  22  U  R.  A.  (N.  S.)  607,  128  Am. 
;t.  Hep.  492. 


The  test  of  an  "unlawful  combination" 
fti  restraint  of  trade,  under  Act  July  2,  1890, 
a  647, 1  1,  26  Stat.  209,  is  its  necessary  effect 
upon  free  competition  in  commerce,  and  a 
combination,  the  effect  of  which  is  to  stifle 
and  substantially  restrict  such  competition, 
is  unlawful;  but  if  the  effect  is  only  indi- 
rectly to  restrict  competition,  while  its  chief 
result  is  to  foster  the  trade  to  those  who 
make  it,  it  is  not  witliin  the  law.  The  union 
of  two  or  more  persons  and  the  conscious 
participation  of  two  or  more  minds  is  nec- 
essary to  an  unlawful  combination.  Union 
l»aciflc  Coal  Co.  v.  United  States,  173  Fed. 
737,  745,  97  C,  O.  A.  578. 

UNLAWFUL  CON8PIRAOT, 

The  word  "unlawful,"  as  used  in  the  defi- 
nition of  conspiracy  as  a  confederacy  to  do 
something  "unlawful,"  includes  the  breach  of 
civil  as  well  as  of  criminal  law.  State  v. 
Bacon,  61  AU.  663,  664,  27  R.  I.  252  (citing  2 
Bish.  Cr.  Law,  f  178);  State  v.  "Dalton  & 
Fay,  114  S.  W.  1132,  1138,  134  Mo.  App.  617 
(quoting  and  adopting  definition  In  2  Bish. 
New  Cr.  Law  [8th  Ed.]  §  178) ;  State  v.  Bleu- 
stock,  73  AtL  530,  534-^8,  78  N.  J.  Law,  256 ; 
Randall  v.  Lonstorf,  105  N.  W.  663,  664,  126 
Wis.  147,  3  L.  R.  A.  (N.  S.)  470,  5  Ann.  Cas. 
371 ;  White  v.  White,  111  N.  W.  1116-1119, 
132  Wis.  121  (quoting  and  adopting  defini- 
tion in  Martens  v.  Reilly,  109  Wis.  464-473, 
84  N.  W.  840,  843). 

The  term  "unlawful,"  used  with  refer- 
ence to  acts  of  conspirators,  does  not  in- 
clude every  act  which  violates  the  rights  of 
a  private  individual,  and  for  which  the  law 
affords  a  dvil  remedy,  but  is  held  to  include 
those  acts  which,  by  reason  of  the  combina- 
tion, have  a  harmful  effect  upon  society  and 
the  public;  and  a  combination  may  amount 
to  a  conspiracy  although  its  unaccomplished 
object  be  to  do  that  which.  If  actually  done 
by  an  individual,  would  not  amount  to  an 
indictable  offense,  and  in  that  sense  a  con- 
spiracy may  consist  of  a  combination  to  do 
what  is  merely  "unlawful."  Chicago,  W. 
^  V.  Coal  Co.  V.  People,  73  N.  B.  770,  776, 
214  111.  421. 

VKLAWmL  CONTRACT 

The  word  "unlawful,"  though  properly 
used  in  designating  contracts  contrary  to 
law,  is  inapplicable  to  contracts  void  on  the 
ground  of  immorality,  or  on  tbe  ground  that 
they  are  contrary  to  public  policy.  McCar- 
ter  V.  Firemen's  Ins.  Co.,  61  Atl.  705,  70  N. 
J.  Eq.  291. 

Wilson's  Rev.  &  Ann.  St  1908,  S  813, 
provides:  "That  is  not  lawful  which  is,  first, 
contrary  to  an  expressed  provision  of  law; 
second,  contrary  to  the  policy  of  expressed 
law,  though  not  expressly  prohibited;  or 
third,  otherwise  contrary  to  good  morals." 
Under  such  statute  a  sale  and  transfer  of  a 
city   license  to  sell  intoxicating  liquors  in 
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direct  yiolation  and  disregard  of  section  387 
of  such  statute  is  ''unlawful,"  and  wher^ 
such  sale  of  a  license  entered  Into  and  makes 
a  part  of  the  consideration  for  a  promissory 
note,  such  note  Is  wholly  void.  Arnett  v. 
Wright,  89  Pac.  1116,  1117,  18  OkL  337. 

TTNI.AWFnii  DETAINER 

**  'Unlawful  detainer*  is  a  statutory  rem- 
edy for  the  benefit  of  landlords  against  ten- 
ants who  hold  over  after  the  expiration  of 
their  term.  It  is  founded  on  a  breach  of  con- 
tract Implied  by  law,  if  not  expressed,  and  it 
may  be  maintained  either  by  the  lessor  or  his 
heir  or  assignee  to  whom  the  land  passes.*' 
It  can  be  maintained  only  where  the  relation 
of  landlord  and  tenant  exists.  Thompson 
V.  Morgan,  69  S.  W.  920,  924,  4  Ind.  T.  412 
(quoting  and  adopting  definition  in  Johnson 
V.  West,  41  Ark.  535,  and  citing  Mason  v. 
Delancy,  44  Ark.  444,  Necklace  v.  West,  33 
Ark.  682,  and  Dortch  y.  Robinson,  81  Ark. 
296);  Showalter  v.  Ryles,  97  Pac.  569-571, 
22  Okl.  329  (quoting  Johnson  v.  West,  41  Ark. 
535).  See,  also,  Sass  v.  Thomas,  69  S.  W. 
893,  4  Ind.  T.  831. 

Under  Shannon's  Code,  |  5093,  defining 
"unlawful  detainer"  as  where  the  defend- 
ant enters  by  contract,  either  as  tenant  or 
claiming  through  or  under  a  tenant,  the  ac- 
tion of  unlawful  detainer  lies  only  where  the 
defendant  entered  by  contract  and  as  lessee, 
or  under  a  lessee,  and  hence  that  form  of  ac- 
tion will  not  lie  against  one  who  entered  un- 
der a  conveyance  from  a  tenant  by  curtesy. 
Shepperson  v.  Burnette,  92  8.  W.  762,  116 
Tenn.  117. 

An  action  of  *  "unlawful  detainer"  is  pure- 
ly possessory,  with  the  incident  of  damages 
attached  for  the  detention  of  the  property. 
In  such  actions  plaintiff  must  recover  upon 
the  strength  of  his  right  to  possession,  and 
not  rely  on  the  weakness  of  the  adversary 
right  Flsk  V,  Arnold,  104  S.  W.  824,  825, 
7  Ind.  T.  526. 

''Unlawful  detainer"  is  an  action  not  to 
determine  title  but  to  recover  immediate  pos- 
session, and  is  based  on  a  contract,  express 
or  implied,  whereby  the  relation  of  land- 
lord and  tenant  arises  and  exists  between  the 
parties,  and  in  it,  by  provision  of  Kirby's 
Dig.  §  3648,  evidence  oi  Utle  is  admissible 
only  on  the  question  of  right  of  possession. 
Prloleau  v.  WilUams,  149  S.  W.  101, 104  Ark. 
322. 

Under  Kirby's  Dig.  §  3630,  which  pro- 
vides that  every  person  willfully  and  with- 
out right  holding  over  lands  or  tenements 
after  the  term,  or  who  shall  peaceably  and 
lawfully  obtain  possession  thereof  and  hold 
the  same  willfully  and  unlawfully  after  de- 
mand in  writing,  shall  be  guilty  of  "unlaw- 
ful detainer,"  the  action  of  unlawful  de- 
tainer can  only  be  maintained  where  the  re- 
lation of  landlord  and  tenant  subsists,  or, 
at  least,  where  the  posse;:$slon  has  been  ob- 


tained by  the  defendant  permissibly;  the 
Action  being  founded  on  the  breach  of  con- 
tract, that  the  tenant  shall  restore  posses- 
sion to  the  one  from  whom  it  was  received. 
Miller  v.  Plummer,  152  S.  W.  288,  290,  105 
Ark.  630. 

A  tenant  does  not  become  primarily  an 
"unlawful  detainer"  upon  breach  of  the  cov- 
enant in  the  lease  to  pay  rent,  but  rather  up- 
on failure  to  pay  after  demand  by  a  legal 
notice  in  the  statutory  time.  This  consti- 
tutes him  an  unlawful  detainer  of  the  prem- 
isea  Hunter  v.  Porter,  77  Pac.  434,  438,  10 
Idaho.  86. 

A  lessee  is  not  guilty  of  an  "unlawful 
detainer"  simply  because  he  remains  in  pos- 
session after  breach  of  a  covenant  of  which 
the  lessor  may  or  may  not  take  advantage. 
The  lessor  must  give  tie  statutory  notice  de- 
manding possession.  Schnittger  v.  Rose,  73 
Pac.  449,  451,  139  Cal.  656. 

After  one  has  served  the  statutory  notice 
on  another  to  remove  from  certain  premises 
and  the  latter  fails  to  comply  therewith, 
the  latter  is  guilty  of  "unlawful  detainer," 
provided  the  former  proves  title  and  that 
the  latter  entered  into  possession  without 
permission  and  without  color  of  title.  Col- 
umbia &  Puget  Sound  R.  Co.  v.  Moss,  87  Pac 
951,  952,  44  Wash.  589. 

Code  Civ.  Proc.  |  1161,  declares  that  a 
tenant  of  real  property  for  a  term  less  than 
life  is  guilty  of  an  **unlawful  detainer"  when 
he  continues  in  possession,  in  person  or  by 
subtenant,  of  the  property  or  any  part  there- 
of after  the  expiration  of  the  term  for  which 
it  is  let  to  him  without  the  permission  of  the 
landlord,  or  the  successor  in  estate  of  the 
landlord,  tf  any  there  be.  Vatuone  ▼.  Can- 
nobio,  88  Pac.  874,  375,  4  CaL  App.  422. 

The  action  of  ''unlawful  detainer"  is  not 
a  common-law  action,  but  is  purely  statutory. 
MacKenzie  v.  Porter,  91  Pac.  917,  40  Cola 
340. 

The  fact  that  a  tenant  each  month  ten- 
dered one  month's  rent,  which  was  refused, 
there  being  no  pretense  that  the  tenant  de- 
posited the  rent  in  any  bank  for  the  landlord, 
as  provided  by  Civ.  Code,  |  1500,  did  not  en- 
title him  to  refuse  payment  and  to  retain 
possession  of  the  premises  after  the  landlord 
served  him  with  the  notice  authorized  by 
Code  Civ.  Proa  §  1161,  subd.  2,  providing 
that  a  tenant  is  guilty  of  "tmlawful  detain* 
er"  where  he  continues  in  possession,  aft- 
er default  in  payment  of  rent,  and  three 
days'  notice  requiring  its  payment  or  pos- 
session of  the  property  shall  have  been  serv- 
ed on  him.  Occidental  Real  Estate  Co.  v. 
Gantner  &  Mattern,  95  Pac  1042,  1044,  7  CaL 
App.  727. 

An  action  In  "unlawful  detainer"  will  He 
for  a  breach  of  collateral  covenants,  as  well 
as  for  a  breach  of  those  which  nm  with 
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the  land.    Knight  v.  Black,  126  Pac.  512,  613, 
19  CaL  App.  518. 

**An  'unlawfal  detainer*  is  where  one  has 
lawfully  entered  into  possession  of  lands  or 
tenements,  and  after  the  termination  of  his 
possessory  interest  refuses,  on  demand  in 
writing  to  deliver  the  possession  thereof  to 
any  one  lawfully  entitled  thereto,  his  agent 
or  attorney."  Code  1896,  }  2127.  In  other 
words,  before  the  suit  can  be  maintained, 
there  must  have  been  a  termination  of  the 
tenant's  possessory  interest  Barnewell  y. 
Stepehens,  88  South.  662,  663,  142  Ala.  609. 

UHIiAWFUI.  DI8CRIMINATIOH 

The  fact  that  a  railroad  permitted  the 
location  of  an  elevator,  maintained  by  a  pri- 
vate corporation,  on  the  industrial  track  on 
the  right  of  way,  does  not  render  its  refusal 
to  construct,  at  its  own  expense,  a  side  track 
to  a  competing  elevator,  located  otS.  the  right 
of  way,  an  '"unlawful  discrimination,"  within 
Const,  art  9,  I  18  (Sunn's  Ed.  §  222).  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  State,  99  Pac. 
901,  903,  23  Okl.  94. 

A  gas  company  with  the  right  under  its 
charter  to  operate  in  several  towns  and 
cities  in  the  state  is  not  guilty  of  an  '"unlaw- 
ful  discrimination"  as  to  one  of  such  cities 
by  abandoning  its  franchise  and  withdrawing 
its  property  and  business  therefrom.  East 
Ohio  Gas  Co.  v.  City  of  Akron,  90  N.  B.  40, 
43,  81  Ohio  St  33,  26  L.  R.  A.  (N.  S.)  92,  18 
Ann.  Cas.  332. 

UNI^AWFUI.  DISPOSITION 

Other  unlawful  disi)osition,  see  Other. 

VNLAWFTJIi  DISPOSITION  OF  MOBT- 
GAGED  GOODS 

To  constitute  an  "'unlawful  disposition 
of  mortgaged  goods,"  they  need  not  be  taken 
beyond  the  state,  nor  with  intent  to  defeat 
the  lien,  disposal  with  notice  of  the  lien 
without  the  lienor's  written  consent  and 
without  payment  or  deposit  as  required  by 
statute  being  sufficient.  State  v.  Boyer,  68 
S.  Ew  573,  575,  86  S.  C.  260, 

VNIiAWFUIi  ENTBT 

In  one  sense  the  term  "unlawfully  en- 
tered" is  broad  enough  to  include  a  forcible 
entry;  but,  assuming  that  a  complaint  in  an 
action  of  forcible  entry  and  detainer,  which 
alleges  an  "imlawful  entry,"  is  defective,  it 
may  be  properly  amended  so  as  to  aver  an 
unlawful  and  forcible  entry.  Wilson  v. 
Campbell,  88  Pac.  548,  75  Kan.  159,  8  L,  R.  A. 
(N.  S.)  426,  121  Am.  St.  Rep.  3G6,  12  Ann. 
Cas.  766. 

"Unlawful  entry,"  within  Kirby's  Dig.  {{ 
1603-1605,  defining  burglary  as  the  unlawful 
entering  a  building  in  the  nighttime  with  in- 
tent to  commit  a  felony,  and  declaring  that 
the  manner  of  breaking  or  entering  is  not 
material,  etc^  is  going  into  the  building  with 


the  intention,  formed  at  the  time  the  entry 
is  made,  to  commit  a  felony.  Pinson  v.  State^ 
121  S.  W.  751,  753,  91  Ark.  434. 

VNIiAWFin.  IMFBISONMENT 

In  order  to  constitute  "unlawful  Im- 
prisonment," where  no  force  or  violence  was 
actually  used,  the  circumstances  attending 
the  arrest  must  be  such  as  to  warrant  an  ap- 
prehension that  force  will  be  used,  if  there 
was  no  shbmlssion  to  the  restraint  under  it. 
Gunderson  v.  Struebing,  104  N.  W.  149,  151, 
125  Wis.  173. 

To  constitute  an  "unlawful  imprison- 
ment," where  no  force  Is  actually  employed, 
the  submission  must  be  to  a  reasonably  ap- 
prehended force ;  and  the  fact  that  one  con- 
siders himself  restrained  in  person  is  not  suf- 
ficient, unless  there  is  in  fact  a  reasonable 
ground  to  apprehend  a  resort  to  force  on  an 
attempt  to  assert  one's  liberty,  and  a  mere 
asserted  purpose  to  forcibly  detain  one  is 
not  sufficient  Powell  v.  Champion  Fibre 
Co.,  63  S.  E.  159,  161,  160  N.  C.  12. 

Unlawful  deprival  of  an  alien's  right  to 
enter  the  country  constitutes  '^unlawful  im- 
prisonment," to  obtain  freedom  from  which 
habeas  corpus  lies.  United  States  ez  reL 
D'Amato  v.  Williams,  193  Fed.  228,  231. 


ITNUkWFUI.  INCLOSURE 

Under  Act  Feb.  25,  1885,  which  makes 
unlawful  "all  inclosures  of  public  lands  not 
claimed  in  good  faith  by  the  person  inclosing 
the  same,  a  fence  built  upon  one's  own  land, 
which  in  fact  incloses  public  lands  of  the 
United  States,  is  ''unlawful,"  regardless  of 
the  intent  with  which  such  fence  is  buUt  (A 
maintained.  Homer  v.  United  States,  185 
Fed.  741,  745,  108  C.  C,  A.  79. 

A  settler  in  advance  of  surveys  who  In- 
closes no  greater  area  than  the  land  laws 
permit  him  to  enter  is  not  a  trespasser  nor 
is  his  Inclosure  "unlawful";  Act  Feb.  25, 
1885,  c.  149,  23  Stat.  321,  p.  1524,  to  pre- 
vent unlawful  occupancy  of  the  public 
domain,  not  being  intended  to  prevent  ac- 
tual bona  fide  settlers  from  occupying  an 
entry  man's  proportion  of  the  public  lands. 
McAllister  v.  Okanogan  County,  100  Pac. 
146,  147,  51  Wash.  647,  24  L.  R.  A.  (N. 
S.)  764. 

Defendant  owi^ed  a  tract  of  5,000  acres 
of  grazing  land  with  a  mountain  range  to  the 
east  and  north  of  it.  He  built  a  fence  from 
the  range  on  the  east,  westward  to  the  south 
of  his  land,  and  then  northwestward  to  the 
north  range,  Incldl^ing  between  such  fence 
and  the  mountains  his  own  land  and  also 
public  lands,  which  he  used  for  a  pasture. 
There  were  two  breaks  in  the  fence  through 
which,  as  well  as  over  the  mountains,  trails 
led  into  the  pasture,  but  for  practical  purpos- 
es the  fence  and  mountains  prevented  de- 
fendant's stock  from  straying  out  and  other 
stock  from  coming  in.    Held,  that  such  fence 
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did  not  constitute  an  "unlawful  Inclosure" 
of  public  lands,  within  Act  Feb.  25,  1885,  23 
Stat  321.  United  States  v.  Johnston,  172 
Fed.  635,  637. 

UNLAWFUIi  TNJXTRY 

An  "unlawful  Injury,"  within  Pen.  Code, 
I  519,  providing  that  extoillon  may  be  ac- 
complished by  a  threat  to  do  unlawful  injury 
to  property,  can  include  no  injury  that  Is  not 
of  such  character  that,  If  it  had  been  com- 
mitted as  threatened,  it  would  have  consti- 
tuted an  actionable  wrong,  an  injury  for 
which  suit  for  the  resultant  damages  could 
'be  brought  against  the  defendant,  or  which 
if  merely  threatened,  could  be  enjoined  in 
equity,  if  the  remedy  at  law  were  deemed  in- 
adequate. People  y.  Sehmitz,  91  Pac.  419, 
420,  153  Cal.  xviU,  15  L.  R.  A.  (N.  S.)  717. 

WJJL'WTJTL  INTERCOURSi: 

In  Act  No.  134,  p.  175,  of  1890,  mailing 
it  a  crime  to  abduct  a  woman  of  previous 
chaste  character  for  the  purpose  of  prosti- 
tution or  for  any  unlawful  sexual  inter- 
course, etc.,  the  term  "unlawful  sexual  inter- 
course" means  sexual  intercourse  out  of  wed- 
lock, and  is  not  restricted  to  such  sexual 
intercourse  as  is  made  unlawful  by  some  ex- 
press statute.  State  v.  Savant,  38  South. 
974,  975,  115  La.  226. 

UNLAWFUIi  IHTEREST 

Rev.  St.  1895,  art.  8104,  provides  for  for- 
feiture of  all  interest  where  usurious,  and 
Rev.  St.  1895,  art.  3100,  as  amended  by  Acts 
1907,  p.  277,  c.  143.  declares  that  the  person 
paying  the  usurious  interest  may  recover 
double  the  amount  thereof.  Held,  that  un- 
der Const,  art.  16,  §  11,  as  amended  in  1891, 
declaring  that  all  contracts  for  a  greater 
rate  of  Interest  than  10  per  cent,  shall  be 
deemed  usurious,  the  term  "u.surious  inter- 
est," means  "unlawful  Interest."  and  hence 
was  not  limited  to  the  excess  over  the  law- 
ful rate,  but  includeil  all  the  Interest  re- 
ceived and  collected.  Baum  v.  Daniels,  118 
S.  W.  754,  755,  55  Tex.  Civ.  App.  273. 

UNLAWFUI.  KILUNG 

"An  'unlawful  killing'  means  any  killing 
of  a  human  being  which  is  not  justifiable 
or  excusable  by  the  law."  State  v.  Wetter, 
83  Pac.  341,  346,  11  Idaho,  433. 

The  violation  of  a  penal  ordinance  of  a 
municipality  regulating  the  driving  of  horses 
in  public  streets,  as  a  result  of  which  death 
ensues,  is  not  an  "unlawful  killing,"  within 
Rev.  St.  I  6811,  defining  *the  crime  of  man- 
slauirhttM*.  State  v.  Collingsworth,  92  N.  E. 
22.  2:J.  N2  Ohio  St.  154,  28  L.  R.  A.  (N.  S.) 
770,  137  Am.  St.  Rep.  775. 

UNULWFUI.  MONOPOIiT 

A  corporation  engaged  in  selling  tobacco 
products  at  retail  Is  not  rendered  unlawful 


by  the  fact  that  a  majority  of  its  stock  Is 
owned  by  another  corporation,  which  is  itself 
an  unlawful  combination  in  restraint  of  in- 
terstate commerce,  and  which  sells  to  the  re- 
tailing corporation  the  larger  part  of  its 
goods,  where  the  latter  conducts  its  business 
independently  in  a  lawful  manner,  and  sells 
also  goods  of  other  manufacturers.  Nor  does 
It  constitute  an  "unlawful  monopoly,"  In  vio- 
lation of  Sherman  Act  July  2,  1890,  c.  647.  S 
2,  26  Stat.  209,  because  it  operates  in  the 
several  states  400  retail  stores  out  of  600.- 
000  places  where  tobacco  is  sold.  United 
States  V.  American  Tobacco  Co.,  164  Fed.  700, 
703,  704. 


UNLAWFUI*  PREFERENCE 

To  establish  an  "unlawful  preference" 
under  the  Bankruptcy  Act,  it  must  be  alleged 
and  proved  that  at  time  of  the  transfer  trans- 
ferror was  insolvent,  that  the  property 
transferred  was  such  as  his  creditors  had  a 
right  to  subject  to  their  claims,  that  he  in- 
tended a  preference,  and  that  transferee  had 
reasonable  cause  to  believe  the  transferror  so 
intended.  In  re  Leech,  171  Fed.  622,  96  C. 
C.  A.  424,  625. 

It  is  not  every  intent  to  hinder  creditors 
In  collecting,  or  to  prevent  them  from  collect- 
ing, but  an  intent  to  do  so  unlawfully,  that 
constitutes  an  "unlawful  preference"'  under 
the  Bankruptcy  Act.  Sargent  v.  Blake,  160 
Fed.  57.  61,  87  C.  C.  A.  213,  17  L.  R.  A.  (N. 
S.)  1040, 15  Ann.  Cas.  58. 

An  agreement,  on  the  sale  of  a  saloon 
business,  that  money  paid  by  the  purchaser 
to  a  third  person  pending  settlement  of  a 
dispute,  representing  the  value  of  the  unex- 
pired license,  was  to  be  returned  to  the  brew- 
ing company  as  a  part  of  the  amount  it  had 
advanciHl  to  the  seller  to  obtain  the  license, 
did  not  create  an  "unlawful"  preference 
within  the  Bankruptcy  Act.  Sharp  v.  Slm- 
onitsch,  119  X.  W.  TOO,  791,  107  Minn.  laS. 

A  chattel  mortgage,  in  so  far  as  given 
to  secure  a  present  advancement  and  an  in- 
dorsement on  a  note  for  a  present  obligation 
created,  is  a  valid  lien  as  against  other  cred- 
itors, and  is  not  an  **unlawful  preference" 
under  Revisal  1905,  |  968,  as  amended  by  Re- 
visal  Supp.  1911.  $  988,  which  provides  that 
a  preference,  invalid  as  to  other  creditors, 
shall  be  deemed  to  have  been  given  where 
property  has  been  transferred  or  conveyed  in 
consideration  of  a  pre-existing  debt,  when 
the  grantee  or  transferee  knew  or  had  rea- 
sonable ground  for  believing  that  the  gran- 
tor or  assignor  was  insolvent  at  the  thue. 
Wooten  V.  Taylor,  76  S.  B.  11,  13,  159  N.  C. 
()04. 


vnj^awtvim  purpose 

As  used  in  an  instruction  that  a  com- 
mon design  and  unlawful  purpose  is  the  es- 
sence of  conspiracy,  the  phrases  '•common 
design'*  and  "unlawful  purpose**  are  ajTiony- 
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mous.    Imboden  ▼.  People,  90  Pac  608,  622, 
40  Colo.  142. 

UKLAWFUI.  BATE 

The  purpose  of  the  Interstate  Commerce 
Act,  prohibiting  a  carrier  from  giving  any 
special  rate  or  rebate,  etc.,  is  to  require  rail- 
roads to  have,  one  uniform  published  tariff 
rate  for  all  interstate  shipments,  and  any 
other  rate  is  an  ''unlawful  rate."  Atchison, 
T.  &  S.  F.  Ry.  Go.  y.  Holmes,  90  Pac.  22,  24, 
18  Okl.  92. 

UNI.AWFIXI.  VIOI.ENCE 

Where  the  members  of  a  charivari  party 
forcibly  place  a  bride  and  groom  in  a  wagon 
against  their  will  and  draw  them  up  and 
down  the  streets,  they  are  en^^aged  in  an 
act  of  "unlawful  violence,"  within  Gen.  St 
1901,  f  2501,  making  municipalities  liable 
for  their  acts.  City  of  Cherryvale  v.  Haw- 
man,  101  Pac.  994,  995,  80  Kan.  170,  23  L.  R. 
A.  (N.  S.)  645,  133  Am.  SL  Rep.  195,  18  Ann. 
Cas.  119. 


U]fIJI.WFITI.I<T 

The  term  ''unlawfully,"  as  used  In  the 
federal  statute  defining  manslaughter,  means 
without  legal  excuse.  0*Barr  v.  United 
States,  105  Pac.  988,  990,  3  Okl.  Cr.  319,  139 
Am.  St  Rep.  959  (quoting  Roberts  v.  United 
States,  126  Fed.  897,  61  C.  C.  A.  427). 

The  word  '^unlawfully,'*  in  an  indict- 
ment, conveys  the  same  meaning  as  the  words 
"without  authority  of  law."  Schley  v.  State, 
37  South.  518,  519.  48  Fla.  53;  State  v.  Hol- 
land, 45  South.  380,  381,  120  lia.  429,  14  Ann. 
Cas.  692;  Fooshee  v.  State,  108  Pac.  554,  559, 
3  Okl.  Cr.  666. 

In  the  statute  punishing  unlawful  inter- 
course with  a  female  under  18  years  of  age, 
the  word  "unlawfully"  is  used  in  the  sense 
of  "without  authority  of  law,"  "not  permit- 
ted by  law.**  State  v.  Tinkler,  83  Pac.  830, 
831.  72  Kan.  262. 

In  the  statute  providing  that  whoever 
shall  "unlawfully**  carnally  know  a  female 
under  16  years  of  age  shall  be  punished,  etc., 
the  word  "unlawfully"  Is  used  to  exempt 
carnal  knowledge  of  a  woman  under  16  where 
the  parties  are  husband  and  wife;  and, 
though  an  indictment  under  the  statute  must 
charge  that  the  intercourse  was  unlawful, 
it  is  not  necessary  that  the  word  "unlawful*' 
should  be  used  in  the  accuisatory  part  there- 
of. Moss  V.  Commonwealth,  128  S.  W.  296, 
297,  138  Ky.  404.  See,  also.  Plunkett  y. 
State,  82  S.  W.  845,  72  Ark.  409. 

Pen.  Code,  §  7,  subd.  6,  defines  the  word 
"bribe*'  as  anything  of  value  or  advantage, 
etc.,  given  with  a  corrupt  intent  to  influence 
"unlawfully**  the  person  to  whom  it  is  given 
in  his  action,  vote,  etc.,  in  any  public  or  of- 
ficial capacity.  Section  1G5  punishes  one 
giving  a  bribe  to  any  member  of  any  board 


of  supervisors  with  intent  to  "corruptly"  In- 
fluence such  member  in  his  action  on  any 
matters,  etc.  Held,  that  the  use  of  the  word 
"unlawfully**  as  qualifying  "to  influence"  in 
section  7,  adds  nothing  to  the  meaning  of 
section  165,  and  hence  an  indictment  for  brib- 
ery charging  an  intent  to  "corruptly"  influ- 
ence, etc.,  by  giving  money,  etc.,  was  suffi- 
cient, though  the  word  "unlawfully"  was' 
not  used.  People  v.  Glass,  112  Pac.  281,  286, 
158  Cal.  650. 

It  has  been  held  that  the  use  of  the 
word  "unlawfully,**  in  an  indictment  charg- 
ing the  commission  of  an  act  causing  mis- 
carriage or  abortion,  "negatives  or  precludes 
any  inference  or  possibility  that  the  act  was 
done  by  a  surgeon  for  the  purpose  of  saving 
the  woman's  life.**  Johnson  v.  People,  80 
Pac.  133,  137,  33  Colo.  224,  108  Am.  St  Rep. 
85  (quoting  Commonwealth  v.  Sholes  [Mass.] 
13  Allen,  554). 

The  use  of  the  word  "unlawfully,**  in  an 
affidavit  in  the  language  of  the  statute  de- 
nouncing as  unlawful  the  sale  of  milk  <con- 
talning  dirt,  precludes  aU  legal  excuse  for 
the  offense,  and  negatives  a  sale  for  any 
other  purpose  than  food,  thus  rendering  the 
affidavit  sufficient,  if  that  is  the  construction 
to  be  given  the  statute.  State  ▼.  Closser 
(Ind.)  99  N.  B.  1057,  1060. 

Where  the  sufficiency  of  an  indictment 
for  causing  nonmailable  matter  to  be  de- 
posited in  the  post  office  is  not  questioned 
until  after  verdict,  the  words  "willfully,  'un- 
lawfully,* wrongfully,  and  knowingly,**  as 
used  therein,  were  to  be  taken  in  their 
broadest  sense,  as  applying  to  all  that  was 
expressed  in  respect  of  the  act,  and  there- 
fore as  imputing  to  defendants  knowledge  of 
the  contents  of  the  circular  alleged  to  have 
been  mailed,  and  of  the  book  of  which  it  was 
an  advertisement.  Burton  v.  United  States, 
142  Fed.  57,  59,  73  C.  C.  A.  243. 

The  Rhode  Island  statute  provides  that 
no  .person  shall  operate  a  motor  vehicle  on 
the  public  highways  recklessly,  or  so  as  to 
endanger  the  life  or  limb  of  any  person,  and 
prescribes  precautions  to  be  taken  by  the 
operator  while  using  a  public  highway.  A 
complaint  thereunder  charged  as  to  the  of- 
fense that  defendant  did  "unlawfully**  oper- 
ate a  certain  motor  vehicle  in  a  certain  pub- 
lic highway  named  "recklessly,**  and  in  oper- 
ating it  "recklessly**  ran  and  drove  into  a 
team  being  driven  by  complainant  on  such 
highway,  so  as  to  endanger  his  life  and  limb, 
etc.  Held,  that  disregard  of  or  Inattention  to 
the  duty  prescribed  by  the  law  conslituted 
unlawfulness  and  recklessness;  that  the 
words  "unlawfully"  and  "recklessly,"  in  the 
complaint,  described  the  manner  in  which  de- 
fendant drove,  so  as  to  negative  an  Inference 
that  the  collision  was  an  innocent  accident; 
and  that  the  facts  stated  constituted  an  of- 
fense under  the  statute.  State  Y.  Welford, 
72  Ati.  396,  397,  20  R.  I.  450. 
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In  their  ordinary  acceptation,  the  words 
"•unlawfully,'  willfully,  and  knowingly," 
when  applied  to  an  act  or  thing  done.  Import 
knowledge  of  the  act  or  thing  so  done,  as 
well  as  an  evil  Intent  or  bad  purpose  In  doing 
such  thing.  United  States  v.  Mitchell,  141 
Fed.  666,  671  (citing  Price  v.  United  States,  17 
Sup.  Ct  366,  165  U.  S.  311.  41  L.  Ed.  727); 
Clement  v.  United  States,  149  Fed.  305,  314, 
79  C.  C.  A.  243  (citing  Rosen  y.  United  States, 
16  Sup.  Ct  434,  161  U,  S.  30,  33,  40  L.  Ed. 
606). 

The  words  "'unlawfully,'  feloniously," 
as  used  in  an  indictment  charging  accused 
with  "unlawfully,  feloniously"  receiving  prop- 
erty theretofore  feloniously  stolen,  mean  that 
thft  act  which  they  characterize  proceeded 
from  a  criminal  intent  and  evil  purpose,  and 
thus  exclude  all  color  of  right  and  excuse  for 
the  act.  Bise  v.  United  States,  144  Fed.  374, 
875,  74  C.  C.  A.  1,  7  Ann.  Cas.  165. 


«« 


*An  information  charging  that  the  ac- 
cused * '*unlawfully"  and  feloniously'  did 
steal,  take,  and  carry  away  certain  property, 
with  the  intent  then  and  there  to  steal  and 
carry  away  the  said  personal  property,  in- 
cludes therein  the  element  of  felonious  intent 
upon  the  part  of  the  taker  to  deprive  the 
owner  permanently  of  such  property  and  con- 
vert the  same  to  his  own  use."  Martin  v. 
State,  93  N.  W.  161,  162,  67  Neb.  36. 

The  words  •'willfully,"  "unlawfully," 
"feloniously,"  and  "maliciously"  import  only 
that  criminal  intent  which  is  the  necessary 
part  of  every  felony  or  other  crime,  but 
they  do  not  necessarily  include  the  specific 
"purpose"  to  do  the  act  which  is  an  element 
of  the  crime  charged.  Whether  the  indict- 
ment ifl  on  a  statute  or  at  the  common  law, 
it  is  a  rule  universal  and  without  exception 
that  every  intent,  like  everything  else,  which 
the  law  makes  an  element  of  the  offense, 
must  be  alleged,  for  otherwise  no  prima 
facie  case  appears.  Newby  v.  State,  105  N. 
W.  1099,  1100,  75  Neb.  33. 

The  word  "unlawfully,"  in  an  allega- 
tion that  defendant  did  "unlawfully"  assault 
prosecutor,  implied  that  the  assault  was  de- 
livered with  a  criminal  intent,  and  sufficient- 
ly advised  defendant  of  the  offense  he  was 
charged  with  having  committed.  State  v. 
KooDse,  101  S.  W.  139,  142,  123  Mo.  App.  655. 

The  complaint  in  an  action  for  the  death 
of  a  person  struck  by  a  train,  which  alleges 
that  defendant  "unlawfully  and  grossly,  nos- 
llf;ently  and  wantonly  omitted  to  give  any 
signal,"  and  ran  the  train  at  a  "speed  gross- 
ly, negligently  and  wantonly  high,"  and  "un- 
lawfully, wantonly  and  grossly,  carelessly  and 
negligently"  ran  the  train  over  decedent,  and 
which  charges  a  violation  of  a  municipal  or- 
dinance regulating  the  speed  of  trains,  and 
which  states  the  facts  showing  the  relative 
situation  of  the  parties  at  the  time  and  be- 
fore the  accident,  charges  nepllgence,  for  the 
word  "unlawfully"  refers  to  the  alleged  viola- 


tion of  the  ordinance,  and  the  words  "will- 
fully" and  "wantonly"  merely  meaning  ''reck- 
lessly"  or  "heedlessly."  Neary  v.  Northern 
Pac.  Ry.  Co.,  110  Pac  226,  230,  41  Mont  480. 

Feloniously  dlstingniislied 

The  charge  that  an  act  was  done  "felo- 
niously" includes  the  charge  of  "unlawful- 
ness." State  Y.  Miller,  89  S.  W.  377,  380, 190 
Mo.  449. 

The  word  "feloniously"  Includes  "un- 
lawfully" in  its  meaning,  for  an  act  cannot 
be  said  to  be  "feloniously"  done  and  not  be 
"unlawfully"  done.  People  v.  St  Clair,  91 
N.  B.  573,  574,  244  111.  444  (citing  Carroll  v. 
State,  75  S.  W.  471,  71  Ark.  403). 

Rudely  distinguished 

An  information  charging  that  accused 
"willfully"  and  "unlawfully"  displayed  an  al- 
leged deadly  weapon  in  a  manner  calculated 
to  disturb,  etc.,  is  insufficient  to  charge  an 
offense  under  Pen.  Code  1895,  art  334,  pro- 
viding punishment  for  those  who  "rudely" 
display  any  pistol  or  other  deadly  weapon  in 
a  manner  calculated  to  disturb,  for  "will- 
fully" is  not  synonymous  with  "rudely,"  nor 
does  it  convey  the  same  meaning.  The  in- 
strument could  be  displayed  "willfully**  or 
"unlawfully"  without  coming  within  the 
terms  of  the  statute.  Fuller  y.  State,  87  8. 
W.  832,  48  Tex.  Cr.  R.  800. 

Willfully  compared 

The  words  "unlawfully,  feloniously,  and 
of  his  malice  aforethought,  and  after  delib- 
eration and  premeditation,"  used  In  charging 
murder,  include  all  the  meaning  conveyed  by 
the  word  "willfully."  Daniels  v.  SUte,  88 
S.  W.  844,  845,  76  Ark.  84. 

Without  lawful  purpose  compared 

An  averment  in  an  indictment  that  the 
defendant  "unlawfully,  willfully,  and  wanton- 
ly sent"  an  indecent  letter  to  a  female  is 
not  sufficient  to  show  an  offense  under  a 
statute  which  makes  it  a  misdemeanor  "will- 
fully and  wantonly"  to  send  such  a  letter  to 
a  female,  "without  lawful  purpose  in  sending 
the  same.**  State  v.  Smith,  46  N.  J.  Law, 
491. 

Wrongfully  compared 

The  words  "unlawfully,**  •VillfuUy," 
"fraudulently,"  and  "feloniously,"  in  an  in- 
dictment, include  the  word  "wrongfully." 
State  V.  Pcllerin,  43  South.  159,  161,  162,  118 
La.  517  (citing  State  v.  Brown,  6  South.  541, 
41  La.  Ann.  345;  Marr's  Cr.  Jur.  of  Louis- 
iana, verbo,  "Indictment,"  subd.  "The  Words 
of  the  Statute"). 

UNIiAWFULLT  CARRTINO 

To  constitute  the  offense  of  •'nnlawfolly 
carrying"  a  pistol,  the  pistol  must  be  carried 
on  or  about  defendant's  person.  Davis  ▼• 
SUte,  82  8.  W.  512,  47  Tex.  Cr.  R  14a 

Carrying  a  pistol  to  a  shop  to  have  It 
repaired,  and  returning  home  with  it,  la  not 
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UNLESS 


an  "unlawful  carrying,"  within  the  meaning 
of  Pen.  Code,  art.  338.  Mangum  y.  State 
(Tex.)  90  S.  W.  31. 

UNIiAWFtXIiT  HOU)  OVER 

A  'complaint  in  Justice's  court,  which 
showed  that  plaintiff  was  the  owner  of  real 
estate  described,  that  a  room  in  the  building 
thereon  was  occupied  by  defendant,  that 
plaintiff  was  entitled  to  immediate  posses- 
sion, that  defendant  held  possession  without 
right,  and  for  16  days  last  past  unlawfully 
kept  plaintiff  out  of  possession  thereof,  show- 
ed the  relation  of  landlord  and  tenant,  and 
was  sufficient  to  give  the  justice  jurisdiction 
within  Burns'  Ann.  St.  1908,  §  8071,  giving 
justices  jurisdiction  of  actions  by  landlords 
for  the  possession  of  land;  the  words  "un- 
lawfully kept"  meaning  unlawfully  detained, 
synonymous  with  the  statutory  words  "un- 
lawfully hold  over."  Everett  v.  Irwin,  94  N. 
E.  352,  853,  47  Ind.  App.  263. 

UNIiAWFTJIXT       IN       TH£       ITNITED 
STATES 

Found  unlawfully  in  the  United  States, 
see  Find — Found. 

UNLEAVENED 

There  is  no  common,  uniform,  or  gen- 
eral trade  understanding  including  the  words 
"leavened"  or  "unleavened."  There  is  how- 
ever, a  substantial  agreement  among  diction- 
ary definitions  titiat  "leavened"  means  any 
substance  that  sets  up  fermentation  in,  or 
raises  or  makes  light,  and  the  evidence  show- 
ed that  this  broad  definition  corresponded 
with  ordinary  understanding  and  siieei'h. 
The  term  "unleavened,"  as  applied  to  wafers, 
is  restricted  to  wafers  such  as  are  used  as  a 
vehicle  for  taking  medicine,  or  as  seals,  or 
for  religious  purposes.  Edible  wafers,  raised 
in  the  making  by  the  use  of  baking  powder 
or  bicarbonate  of  soda,  are  "leavened"  al- 
though these  agents  do  not  produce  fermen- 
tation, and  are  dutiable  under  Tariff  Act 
July  24,  1897,  §  6,  as  nonenumerated  manu- 
factured articles,  and  are  not  entitled  to  free 
entry  under  paragraph  696  in  the  free  list  as 
"wafers  unleavened  or  not  edible."  F.  H. 
Leggett  &  Co.  v.  United  States,  131  Fed.  817, 
818  (citing  Stand.  Diet;  Cent  Diet ;  Webst. 
Diet). 

UNLESS 

"Laws  1854r-55,  p.  264,  c  228,  §  29,  pro- 
viding that,  in  the  absence  of  any  contract 
in  relation  to  lands  through  which  a  rail- 
road may  pass,  it  shall  be  presumed  that  the 
land  has  befen  granted  by  the  owner  to  the 
company,  'unless'  the  owner  shall  apply  for 
an  assessment  of  the  value  of  the  lands  with- 
in two  years  next  after  the  location  of  the 
road,  has  no  application  where  a  deed  is  exe- 
aited  by  the  owner  of  the  land  to  the  rail- 
road within  two  years  after  the  building  of 


the  road,  and  a  claim  under  the  deed  Is  in- 
consistent with  a  claim  under  the  statute.*' 
"The  word  'unless,'  used  in  the  act,  is  thus 
defined  by  Webster :  'Unless.  Upon  any  less 
condition  than  the  fact  or  thing  stated  in 
the  sentence  or  clause  which  follows;  if 
not;  supposing  that  not;  if  it  be  not; 
were  it  not  that'  The  Century  Dictionary 
defines  the  same  word  as  follows,  omitting 
some  secondary  meanings :  *lf  it  be  not  that ; 
if  it  be  not  the  case  that,'  etc.  These  defini- 
tions clearly  indicate  a  negative  condition 
prec^lent,  as  much  so  as  the  condition  in  a 
mortgage  that,  'unless'  the  money  is  paid,  or 
*if  it  be  not'  paid,  by  a  certain  day,  the  land 
may  be  sold.  If  the  money  is  paid  on  or  be- 
fore the  day  limited,  the  mortgagor  is  in  no 
default  whatever,  and  the  power  of  sale  nev- 
er arises."  City  of  Hickory  v..  Southern  By. 
Co.,  49  S.  E.  202,  205. 137  N.  0.  189. 

The  word  "unless,"  in  Domestic  Rela- 
tions Law  (Laws  189G)  c.  272,  §  3,  declaring 
a  marriage  void  if  contracted  by  a  person 
whose  husband  or  wife  by  a  former  mar- 
riage is  living,  "unless"  either  the  former 
marriage  was  annulled  or  dissolved  for  a 
cause  other  than  the  adultery  of  such  per- 
son, or  the  former  spouse  has  been  sentenced 
to  imprisonment  for  life  or  has  absented 
himself  or  herself  for  five  successive  years 
without  being  known  to  be  alive,  partakes 
more  of  the  character  of  a  proviso  than  of  an 
exception,  but,  whether  considered  as  an  ex- 
ception or  a  proviso,  it  is  not  necessary  to 
negative  the  matter  in  the  pleading,  and 
where,  in  a  suit  for  breach  of  marriage  prom- 
ise, the  validity  of  plaintiff's  marriage  to  a 
third  person  on  account  of  his  having  a  liv- 
ing spouse  by  former  marriage  at  the  time 
became  material,  it  was  not  necessary  for 
her  to  specifically  negative  the  exceptions  to 
the  law  in  a  reply  setting  up  the  prior  exist- 
ing marriage  of  her  alleged  husband.  Stein 
V.  Dunne,  103  N.  Y.  Supp.  894,  896,  119  App. 
Div.  1. 

In  an  action  against  a  railroad  company 
for  wrongful  death,  where  plaintiff  relied  on 
the  humanitarian  doctrine,  a  charge  that,  un- 
less the  Jury  believe  from  the  evidence  that 
the  engineer  did  not  discover  the  peril  of 
plaintiff's  intestate  in  time  to  avoid  the  In- 
Jury,  they  must  find  for  defendant  is  errone- 
ous, because  *'unless"  is  equivalent  to  "If 
not,"  and  the  use  of  the  double  negative 
predicates  plaintifiTs  right  of  recovery  upon 
the  absence  of  negligence.  Central  of  Geor- 
gia Ry.  Co.  V.  Finch  (Ala.)  59  South.  619,  620. 

The  word  "unless,"  as  used  In  an  insur- 
ance policy  providing  that  no  action  could  be 
sustainable  unless  the  proofs  had  been  fur- 
nished in  the  specified  time,  and  the  words 
"until  after,"  as  used  in  a  policy  providing 
that  no  action  could  be  sustainable  until  after 
proofs  were  furnished,  etc.,  mean  the  same 
thing — that  the  proof  having  not  been  fur- 
nished within  the  specified  time,  the  aocus- 
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ed's  right  of  action  in  either  case  is  cut  off. 
Teutonia  Ins.  Co.  v.  Johnson,  82  S.  W.  840, 
842,  72  Ark.  484. 

UNI£S8    OTHERWISE   DIRECTED 

The  use  of  the  words  "unless  otherwise 
directed  by  the  court  or  Judge  granting  the 
writ,"  In  Laws  1899,  p.  1592,  c.  712,  §  45,  au- 
thorizing certiorari  to  review  an  assessment 
of  a  special  franchise  and  directing  that  the 
writ  run  to  the  state  board  of  tax  commis- 
sioners, and  to  no  other  board  or  oiflcer^"un- 
less  otherwise  directed  by  the  court  or^dge 
granting  the  writ,"  does  not  entitle  the  local 
assessors  to  intervene,  as  such  words  apply 
only  to  parties  legally  Interested  in  the  pro- 
ceedings, and  not  to  the  local  assessors  desir- 
ing to  be  made  parties  to  repel  any  reflection 
cast  upon  their  actions  in  making  the  assess- 
ment. I'eople  ex  rel.  Rochester  Tel.  Co.  v. 
Priest,  73  N.  E.  1100,  1102,  181  N.  Y.  300. 

UNLESS    THE    SUIT    CAN    BE    MAIN- 
TAINED 

Within  the  rule  that  attachment  Is  but 
an  incident  to  a  suit,  and,  "unless  the  suit 
can  be  maintained,"  the  attachment  must 
fall,  the  term  means  "unless  the  court  has 
jurisdiction  over  the  person  of  the  defend- 
ant." Laborde  v.  Ubarri,  29  Sup.  Ct.  552,  214 
U.  S.  173,  53  L.  Ed.  955  (quoting  Ex  parte 
Des  Moines  &  M.  R.  Co.,  103  U.  S.  794,  796, 
26  L.  Ed.  461,  462). 

UNLIMITED 

UNLIMITED     OONVETANOE     OF     AN 
EASEMENT 

An  "unlimited  conveyance  of  an  ease- 
ment" is  in  law  a  grant  of  unlimited  reason- 
able use,  and  deeds  of  flowage  rights,  though 
absolute  in  form,  convey  as  against  the  servi- 
ent estate  right  to  reasonably  necessary  use 
only.  <vhapman  v.  Newmarket  Mfg.  Co.,  68 
Atl.  868,  74  N.  H.  424,  15  L.  R.  A.  (N.  S.)  292. 

UNLIMITED  GUARANTY 

An  "unlimited  guaranty"  may  be  defined 
as  one  that  Is  unlimited  both  as  to  time  and 
amount.  Merchants'  Nat  Bank  ▼.  Cole,  93 
N.  E.  465,  466,  83  Ohio  St.  50,  Ann.  Cas. 
1912A,  773. 

UNLIMITED  POLICY 

An  "unlimltod  insurance  policy"  on  lum- 
ber, etc.,  means  that  the  policy  covers  himber 
within  the  mill  and  adjoining  buildings,  as 
well  as  luml)er  In  the  yards.  Ferguson  v. 
Lumbernjen's  Ins.  Co.,  88  Pac.  128,  129,  45 
Wash.  209. 

UNLIQUIDATED 

UNLIQUIDATED  CLAIM 

Though  by  express  provision  of  Rev.  St. 
1895,  art.  30S9,  a  demand  on  a  Are  policy,  in 
case  of  total  loss  of  the  property  insured.  Is  a 
ijQ^kitdated  demand,  a  claim  for  breach  of  a 


cojitract  to  renew  or  procure  Insurance  Is  an 
"unliquidated  demand"  within  article  754, 
providing  that  unliquidated  damages  cannot 
be  set  off  in  an  action  on  a  certain  demand. 
Wise  v.  Ferguson   (Tex.)  138  S.  W.  816.  818. 

Bankr.  Act  July  1,  1898,  c.  &11,  30  Stat 
544,  provides  that  if  one  or  more,  but  not  all 
of  the  members  of  a  firm  are  adjudged  bank- 
rupt, the  firm  property  shall  not  be  adminis- 
tered in  bankruptcy,  unless  on  consent  of  the 
nonbankrupt  partners,  but  that  such  partners 
shall  settle  the  partnership  business  as  soon 
as  possible,  and  account  for  the  interest  of 
the  bankrupt  partners.  By  section  63  debts 
of  the  bankrupts  may  be  proved  and  allowed 
against  their  estate  which  are  (1)  a  fixed  lia- 
bility as  evidenced  by  a  Judgment  or  an  in- 
strument in  writing,  owing  at  the  filing  of 
the  petition,  whether  then  payable  or  not; 
(4)  founded  upon  an  open  account  or  upon 
contract ;  (5)  founded  upon  provable  debts  re- 
duced to  judgments  after  the  petition  is  filed 
and  before  discharge.  Section  63,  subd.  **b," 
permits  unliquidated  claims  against  the  bank- 
rupt to  be  liquidated  as  the  court  may  direct, 
and  may  thereafter  be  proved.  Plaintiffs 
were  partners  with  defendants  in  buying  and 
selling  tobacco,  and  plaintiffs  knew,  when  de- 
fendants filed  a  petition  in  bankruptcy,  that 
the  venture  would  result  In  loss,  leaving  de- 
fendants Indebted  to  plaintiffs,  though  the 
exact  amount  was  not  then  known,  and  could 
not  be  known  until  the  rest  of  the  tobacco 
was  sold.  Held,  that  plaintiffs  had  an  "un- 
liquidated claim'*  against  defendants  within 
section  63,  subd.  *'b"  which  was  prorable 
when  plaintiffs  filed  their  petition.  Dycus  v. 
Brown,  121  S.  W.  1010,  1013,  135  Ky.  140,  28 
L.  R.  A.  (N.  S.)  190. 

UNLIQUIDATED  DAMAGES 

While  an  attachment  will  not  issue  tn 
an  action  for  "unliquidated  damages,"  this 
merely  means  that  the  amount  plaintiff  is 
entitled  to  recover  shall  be  ascertained  or  as- 
certainable by  reference  to  the  contract  and 
proof  of  what  was  done  under  it,  and  that 
the  standard  by  which  defendant's  liability 
is  to  be  measured  shall  be  furnished  by  the 
contract,  and  not  left  open  to  mere  specula- 
tion or  vague  conjecture.  Hale  Bros.  v.  Mil- 
liken,  75  Pac.  653,  655,  142  Cal.  134  (citing 
Wade,  Attachm.  |  23). 

UNLOAD 

UKLOADIKO  WITHOXTT  PERMIT 

Where  a  person  arriving  in  the  United 
States  took  with  him  from  the  vessel  articles 
which  he  had  willfully*  omitted  to  declare  to 
the  customs  oflicers,  he  was  guilty  of  "un- 
loading merchandise  without  a  permit,**  in 
violation  of  section  2872,  Rev.  St  United 
States  V.  2181/^  Carats  Loose  Emeralds.  153 
Fed.  643.  646:  Two  Hundred  and  Eight- 
een and  One-IIalf  Carats  Tx)Ose  Emeralds  v. 
United  States,  154  Fed.  839,  83  0.  C.  A-  475 
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(citing  United  States  v.  One  Pearl  Necklace, 
111  Fed.  165,  49  C.  C.  A.  287,  56  L.  R.  A.  130 ; 
One  Pearl  Chain  v.  United  States,  123  Fed. 
:m,  59  C.  C.  A.  499 ;  United  States  v.  One 
Pearl  Chain,  139  Fed.  517,  71  C.  C.  A.  500; 
United  States  v.  Five  Packages  of  Tapestry, 
114  Fed.  496). 

UNMANUFACTURED 

Powdered  oplnm  prepared  by  a  scries  of 
processes  from  gum  opium,  which  result  in  a 
more  valuable  article,  having  a  new  use  and  a 
new  commercial  signification,  held  not  to  be 
oplnm  "crude  or  unmanufactured,"  within 
the  meaning  of  a  tariff  act  Merck  v.  United 
States,  151  Fed.  14,  15,  80  O.  C.  A.  610. 

Congress,  In  using  the  words  "unmanu- 
factured tobacco,"  in  Tariff  Act  1897,  par. 
1J15,  must  be  deemed  to  have  adopted  the  con- 
struction given  by  the  federal  Supreme  Court 
to  those  words  as  used  in  an  earlier  tariff 
act.  Latimer  v.  United  States,  32  Sup.  Ct. 
242,  223  U.  S.  501,  56  L.  Ed.  526. 

Dyers*  sticks  of  hard  wood,  which  have 
been  trimmed  and  peeled,  and  had  the  rough 
edges  removed,  and  the  ends  rounded,  are  not 
dutiable  as  manufactures  of  wood,  under 
Tariff  Act  July  24,  1897,  a  11.  i  1,  Schedule 
D,  par.  208,  30  Stat  168,  but  as  wood  •'un- 
manufactured" under  paragraph  198,  30  Stat. 
167.  United  States  v.  Knlpscher  &  Maas  Silk 
Dyeing  Co.,  152  Fed.  590,  591. 

Wheat  injured  by  frost  to  such  an  extent 
as  to  reduce  it  to  a  low  grade,  or  to  "no 
grade,"  but  which  can  still  be  used  for  seed 
and  for  making  flour,  is  dutiable  as  wheat, 
under  the  tariff  act  of  1897  (30  Stat.  170) 
and  not  as  a  nonenumerated  "unmanufactur- 
ed" article, (30  Stat  205).  United  States  v. 
W.  P.  Devereux  Co.,  135  Fed.  428. 

ITNMAirUFAOTirBED  TIMBER 

See  Logs  and   Round  Unmanufactured 
Timber. 

UNMARKETABLE  TITLE 

See  Marketable  Title. 

I 

UNMARRIED 

See  If  She  Remains  Unmarried. 

In  an  action  for  wrongful  death  under 
Rev.  St  1909,  S  5425,  authorizing  an  action 
by  an  administrator  where  liis  intestate  left 
no  husband,  wife,  or  minor  child,  natural 
born  or  adopted,  the  allegation  that  deceased 
was  single  and  unmarried,  without  an  allega- 
tion that  he  left  no  children  surviving  him, 
natural  born  or  adopted,  is  insufficient  to 
show  that  the  action  is  properly  brought  by 
an  administrator,  since  although  under  the 
rule  that  pleadings  shall  be  liberally  con- 
stnied,  especially  after  verdict,  the  word  "un- 
married" might  properly  be  held  to  mean  that 
deceased  had  never  been  married,  and  thati 


he  left  no  natural  children,  it  cannot  be  held 
to  constitute  an  allegation  that  he  left  no 
adopted  clilldren.  Hegberg  v.  St  Louis  &  S. 
F.  R.  Co.,  147  S.  W.  192,  210,  164  Mo.  App. 
514  (citing  7  Words  &  Phrases,  p.  6520). 

Testatrix,  on  making  her  will,  had  five 
unmarried  daughters,  one  married  daughter, 
and  an  incompetent  son.  In  her  will  she  ex- 
pressed a  wish  that  her  unmarried  daughters, 
or  such  of  them  as  desired  to  live  together, 
with  her  son,  should  live  in  one  household, 
and  directed  that  the  house  wherein  they  had 
been  living  be  kept  in  repair,  etc.,  so  long  as 
any  of  her  daughters  remaining  single  might 
choose  to  make  it  their  home.  She  further 
directed  that  a  share  of  the  estate  held  in 
trust  for  her  sou's  benefit  should  on  his  death 
go  to  her  *' unmarried  daughters."  Before 
the  execution  of  the  will  the  word  'immar- 
rled"  was  substituted  by  testatrix  in  the 
draft  for  "surviving.*'  Held,  that  only  those 
daughters  unmarried  at  the  date  of  the  sou's 
death  were  included.  Robinson  v.  Martin,  93  * 
N.  E.  488,  489,  200  N.  Y.  159. 

As  never  havins  married 

Primarily  the  word  "unmarried**  means 
never  having  been  married.  Cheek  v.  Walk- 
er, 50  S.  B.  863,  864,  138  N.  C.  446. 

The  word  "unmarried,"  as  used  In  a  tes- 
tamentary provision  directing  that  in  case  of 
the  death  of  his  daughter  without  issue  that 
portion  of  the  estate  bequeathed  to  her  should 
go  to  such  person  or  persons  as  would  **re- 
celve  the  same  were  I  to  die  in  and  an  inhab- 
itant of  the  state  of  New  York,  unmarried 
and  intestate,**  means  not  married  at  the  time 
of  testator's  death,  not  as  never  having  been 
married ;  and  in  such  event  the  property  be- 
queathed passes  to  the  descendants,  and  not 
to  the  collateral  relatives  of  the  testator.  In 
re  Union  Trust  Co.,  72  N.  E.  107.  108,  179  N. 
Y.  261. 

A  daughter  of  the  intestate,  who  had 
been  married,  and  had  left  her  husband  and 
returned  and  kept  house  for  intestate,  but 
was  not  divorced,  was  not  "unmarried,**  with- 
in Rev.  St.  1895,  arts.  2046,  2049,  providing 
for  the  setting  aside  of  the  homestead  and 
exempt  property  of  an  intestate  to  his  wid- 
ow, minor  children,  and  unmarried  daugh- 
ters remaining  with  the  family.  Wilkins  v. 
Briggs,  107  S.  W.  135,  138,  48  Tex.  Civ.  App. 
596. 

Divorced  person* 

A  divorced  woman  is  not  an  "unmarried 
female,"  within  the  meaning  of  Va.  Code 
1904,  §  3677,  making  it  a  felony  to  seduce  and 
have  illicit  connection  with  any  unmarried 
female  of  previous  chaste  character  under 
promise  of  marriage.  Jennings  v.  Common- 
wealth, 63  S.  B.  1080,  109  Va.  821,  21  L.  R. 
A.  (N.  S.)  265,  132  Am.  St  Rep.  946,  17  Ann. 
Cas.  64  (citing  8  Words  and  Phrases,  p.  7196). 

Rev.  St  1895,  art  18G9,  provides  that 
whenever  a  person  dies  intestate,  all  his  es- 
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tate  shall  yest  In  his  heirs,  subject  to  the 
payment  of  debts.  Article  2060  declares  that 
the  homestead  shall  not  be  liable  for  any 
debts  of  the  estate  except  for  the  purchase 
money  thereof,  taxes  due,  or  for  work  and 
materials  used  for  Improvements  thereon, 
and  article  2046  provides  that  the  court  shall 
set  apart  for  the  use  of  the  widow,  minor 
children,  and  unmarried  daughters  remain- 
ing with  the  family  of  the  deceased  all  such 
property  as  may  be  exempt  from  execution. 
Article  2055  declares  that,  should  the  es- 
tate prove  insolvent,  the  title  of  the  widow 
and  children  to  all  property  paid  to  them  un- 
der the  statute  shall  be  absolute  and  free 
from  any  debts  of  the  estate.  Held,  that 
where  an  ancestor  and  his  widow  both  died 
leaving  an  insolvent  estate,  and  a  homestead, 
and  at  the  time  of  the  widow's  death  a  di- 
vorced daughter  was  residing  on  the  home- 
stead with  the  widow  as  a  member  of  the 
family,  together  with  certain  granchildren, 
such  divorced  daughter  was  an  "unmarried 
daughter"  within  the  statute,  so  that  the 
homestead  was  not  subject  to  the  debts  of 
the  widow's  general  creditors.  Anderson  y. 
McGee  (Tex.)  130  S.  W.  1040,  1043. 

Rev.  St  Ohio  1906,  f  5441,  authorizes  an 
allowance  in  lieu  of  a  homestead  to  a  widow, 
or  to  an  unmarried  female,  having  In  good 
faith  the  care,  maintenance,  and  custody  of 
any  minor  child  or  children  of  a  deceased 
relative,  resident  of  Ohio,  and  not  the  own- 
er of  a  homestead.  Held  that,  since  imder 
the  decisions  of  Ohio,  the  words  "having  in 
good  faith  the  care,  maintenance  and  cus- 
tody of  any  minor  child  or  children  of  a 
deceased  relative"  qualified  the  word  "wid- 
ow" as  well  as  the  words  "unmarried  fe- 
male," where  a  bankrupt  was  a  divorced  wo- 
man, who  supported  her  two  minor  children, 
she  was  entitled  to  an  exemption  in  lieu  of 
homestead,  as  an  "unmarried  female"  having 
the  custody,  etc.,  though  she  might  not  be 
regarded  as  a  widow.  In  re  Giles,  15S  Feci 
696,  597,  85  C.  a  A.  41& 

Widows 

A  devise  to  testator's  spinster  or  "un- 
married" nieces  Includes  those  nieces  who, 
at  testator's  decease,  wore  widows,  as  well 
as  those  who  had  never  married.  In  re 
Conway's  Estate,  37  Atl.  204,  181  Pa.  156. 

Where  at  the  time  of  a  devise  to  three 
unmarried  daughters  so  long  as  they  remain 
unmarried,  one  of  the  daughters  is  a  wid- 
ow, the  term  "unmarried"  will  include  the 
widow,  by  giving  the  word  a  secondary,  and 
perhaps  a  less  accustomed,  meaning,  which  is 
"not  being  married  at  the  time  in  question." 
Trenton  Trust  &  Safe  Deposit  Co.  v.  Arm- 
strong, 62  AtL  456,  457,  70  N.  J.  Eq.  572. 

Act  March  4,  18S9  (St  1«S9,  p.  56),  as 
amended  by  Act  March  31,  1891  (SL  1891,  p. 
287),  provides  that  whenever  any  member  of 
the  police  department  of  a   city   after  10 


years'  service  shall  die  from  natural  causes, 
his  widow  or  children,  or  if  there  are  no  wid- 
ow or  children  then  his  mother  or  "unmar- 
ried sisters,"  shall  be  entitled  to  $1,000  from 
a  fund  created  by  the  act  Held,  that  the 
words  "unmarried  sisters*'  as  so  used  did 
not  mean  never  having  been  married,  but  in- 
cluded sisters  of  the  officer  who  were  widow- 
ed at  the  time  of  his  death.  Mott  v.  Scan- 
lan,  125  Pac.  762,  763,  19  CaL  App.  250. 

UNNATURAL  WILL 

A  will  is  "imnatural"  in  a  legal  sense 
only  when  it  is  contrary  to  what  the  testa- 
tor, from  his  known  views,  feelings,  and  in- 
tentions, would  have  been  expected  to  make. 
When  it  is  in  accordance  with  such  views  It 
is  not  "unnatural,"  however  much  it  may 
differ  from  the  ordinary  actions  of  man  in 
similar  circumstances.  Where  a  testator 
had  a  prejudice  against  his  son-in-law,  and 
for  this  reason  left  his  property  to  his 
daughter's  children,  instead  of  to  the  daugh- 
ter, for  the  purpose  of  avoiding  the  probabil- 
ity of  the  estate  coming  into  the  hands  or 
management  of  the  daughter's  husband,  al- 
though the  prejudice  was  without  just  foun- 
dation, the  will  was  not  ^iinnatural."  In  re 
Morgan's  Estate,  68  Atl.  953,  954,  219  Pa.  355. 

UNNECESSARILY 

The  word  "unnecessarily**  means  heed- 
lessly; without  necessity;  outside  of  the 
usual  course,  of  business  pertaining  to  the 
subject  St  Louis  &  S.  F.  R.  Go.  v.  Franklin 
(Tex.)  123  S,  W.  1150, 1155. 

Under  an  allegation  in  a  i)etition  against 
a  railroad  company  for  negligent  treatment 
of  plaintiff  employ^  at  the  company's  ho9< 
pital,  stating  that  the  surgeon  furnished 
''carelessly  and  negligently  and  unnecessari- 
ly" performed  a  specified  operation,  the 
words  ''carelessly  and  negligently"  are  not 
synonymous  with  "unnecessarily";  the  latter 
term  negativing  necessity  for  the  operation, 
while  the  other  terms  refer  to  the  manner 
of  performing  the  operation.  Williams  v. 
Union  Paa  R.  Co.  (Wyo.)  124  Pac.  505,  608. 

The  terms  "voluntarily"  and  '^unnecessa- 
rily,"  in  the  rule  that  a  passenger  who  vol- 
untarily and  unnecessarily  undertakes  to 
ride  on  the  platform  of  a  moving  train  can- 
not recover  for  damages  sustained  from  such 
perilous  exposure,  impose  a  limitation  on  the 
rule,  and  where  it  appears  that,  owing  to  the 
overcrowded  condition  of  the  car,  there  is 
neither  sitting  nor  standing  room  on  the  in- 
side, it  may  not  be  negligence  to  occupy  the 
platform.  But  so  long  as  there  is  standing 
room  inside  the  car  the  passenger  cannot  oc- 
cupy the  platform.  A  declaration  for  in- 
juries to  a  passenger,  alleging  that  he  took 
passage  on  the  rear  coach  of  defendant's 
train,  and  not  being  able  to  secure  a  seat  In 
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that  coach,  because  of  its  overcrowded  condi- 
tion, stood  on  the  rear  platform  thereof  and 
was  thrown  from  the  train  while  it  was  pass- 
ing around  a  curve  at  a  rapid  speed,  but  fail- 
ing to  allege  that  the  defendant  attempted  to 
gain  a  seat  in  any  other  coach  of' the  train, 
or  requested  any  of  the  trainmen  to  secure  a 
seat  for  him,  or  that  there  was  no  standing 
room  inside  the  rear  coach,  was  demurrable; 
it  not  appearing  that  plaintiff  was  not  volun- 
tarily and  unnecessarily  riding  on  the  plat- 
form. Meyere  v.  Nashville,  O.  &  St.  L.  By., 
12  S.  W.  114,  116,  110  Tenn,  166. 

UNNECESSARY 

Acts  of  an  officer,  In  serving  a  warrant, 
in  taking  plaintiff  out  of  bed  at  1  o'clock  at 
night,  carrying  him  to  a  lockup  in  a  patrol 
wagon  with  intoxicated  people,  and  placing 
him  in  a  cell  not  sufficiently  warm,  were 
within  his  authority  under  the  process,  and 
if  there  were  no  other  acts  to  which  the 
words  ^^unnecessary"  and  "unwarrantable," 
as  used  in  a  recital  in  the  bill  of  exceptions 
that  the  arrest  was  made  in  an  unusual  man- 
ner and  with  acts  of  imnecessary  and  unwar- 
rantable cruelty  and  indignity  are  applicable, 
the  words  do  not  imply  an  act  beyond  the  au- 
thority of  the  process.  Lalng  v.  Mitten,  70 
N.  £.  128,  129,  185  Mass.  233. 

A  delay  may  be  "necessaiy,"  and  yet 
"unreasonable."  If  it  Is  made  necessary  by 
the  negligence  of  the  party  chargeable  there- 
with, such  delay  is  in  legal  contemplation 
"unreasonable"  however  imperatively  neces- 
sary it  may  have  been.  In  an  action  for 
delay  in  the  shipment  of  cattle,  an  instruc- 
tion holding  the  carrier  liable  only  in  case 
the  delay  was  both  unreasonable  and  unnec- 
essary was  erroneous,  since  it  would  be  li- 
able if  the  delay  was  unreasonable,  though 
rendered  necessary  by  its  negligence.  Rog- 
ers V.  Texas  &  P.  Ry.  Co.  (Tex.)  04  S.  W. 
158,  162. 

UNNECISSSARY  DANGER 

See,    also,     Exposure    to    Unnecessary 
Danger. 

In  a  proviso  in  a  contract  of  insurance 
exempting  the  insurer  from  liability  toi&  an 
accident  resulting  from  voluntary  exposure 
to  unnecessary  danger,  "the  words  'unneces- 
sary danger'  signify  that  the  danger  meant  is 
one  not  incident  to  the  duty  or  avocation  of 
the  insured;  and  this  view  consists  with 
another  term  of  the  policy,  in'  which  the  oc- 
cupation of  deceased  was  referred  to  and 
he  was  Insured  as  a  train  porter,  a  hazard- 
ous calUnfr  The  words  *  voluntary  exposure' 
signify  that  the  Insured  must  be  exposed  to 
danger  with  the  consent  of  his  will,  which 
carries  the  Idea  that  the  danger  incurred 
must  be  realized,  instead  of  unexpected." 
Bateman  v.  Travelers'  Ins.  Co.,  85  S.  W.  128, 
129,  110  Mo.  App.  443. 
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UmfSOESSABT  EXPOSURE   TO   DAIC- 
OER 

See,  also,  Exposure  to  Unnecessary  Dan- 
ger. 

The  expression  "unnecessary  exposure  to 
danger,"  in  an  accident  policy  providing  that 
it  should  not  cover  injuries  from  such  ex- 
posure, includes  exposure  attributable  to  neg- 
ligence of  Insured;  the  provision  being  in- 
tended to  hold  insured  to  the  exercise  of 
ordinary  care  and  to  exempt  insurer  from 
liability  from  injury  occurring  through  a 
failure  to  exercise  such  care.  Pacific  Mut. 
Life  Ins.  Co.  v.  Adams,  112  Pac.  1026,  1030, 
27  Okl.  496. 

Where  an  aoddent  Insurance  policy  cut 
down  the  liability  of  an  insurance  company 
if  injuries  shall  result  from  an  unnecessary 
exposure  to  obvious  danger,  and  it  appears 
that  the  Insured  was  described  as  a  "clerk 
in'  a  store,  not  doing  porter's  work,"  and 
it  also  appears  that  the  store  was  a  general 
store  in  a  mining  region,  and  that  one  of  the 
clerk's  duties  was  to  go  to  a  powder  house 
about  IM  miles  away  from  the  store,  and 
deliver  the  powder  to  customers,  the  insur- 
ance company  has  no  standing  to  claim  a 
reduction  in  liability  because  the  insured 
was  killed  by  an  explosion  at  the  powder 
house  while  in  the  ordinary  performance  of 
his  duties.  In  such  a  case  the  mere  handling 
of  explosives  either  In  the  store  or  In  the 
powder  house  was  not  an  "unnecessary  ex- 
posure to  obvious  danger"  within  the  mean- 
ing of  the  •policy.  AUoway  v.  General  Ac& 
Ins.  Co.,  35  Pa.  Super.  Ct  371,  377. 

UNOCCUPIED 

See  Personally  Unoccupied. 
Vacant  and  unoccupied,  see  Vacancy — 
Vacant — Vacate. 

The  terms  "unoccupied"  and  **unappro- 
priated"  refer  to  land  that  is  not  in  the  pos- 
session of  one  who  claims  the  right  of  pos- 
session by  virtue  of  a  compliance  with  the 
law.  Conn  v.  Oberto,  76  Pac.  369,  370,  32 
Colo.  313. 

"Vacant"  and  "unoccupied"  are  not  flyn- 
onymous  terms.  If  an  Insurance  policy  is 
conditioned  to  be  void  in  case  the  premises 
become  "vacant  or  unoccupied,"  the  exist- 
ence of  either  condition  will  avoid  the  policy ; 
but  if  a  policy  contains  the  condition  that  in 
case  the  premises  are  left  "vacant  and  unoc^ 
cupied,"  eta,  then  they  must  be  both  vacant 
and  unoccupied  in  order  to  defeat  It.  Ohio 
Farmers'  Ins.  Co.  v.  Vogel  (Ind.)  73  N.  E.  612, 
614. 

A  new  building  in  process  of  construc- 
tion was  not  within  a  provision  In  a  list 
of  prohibited  risks  by  which  insurer's  agents 
were  prohibited  from  insuring  "unoccupied 
buildings."    Harris  v.  J^^orth  American  Ins. 
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Ca,  77  N.  B.  4d3,  494,  190  Mass.  861,  4  L. 
R.  A.  (N.  a)  1137. 

As  commonly  nsed  and  understood,  the 
word  "occupation"  is  synonymous  with  **po8- 
se&sion/'  but  as  used  1b  a  fire  policy,  provid- 
ing that  it  shall  become  void  if  the  house 
insured  becomes  '^unoccupied,"  means  that 
no  one  lives  therein.  It  is  not  synonymous 
with  vacant,  but  is  that  condition  where  no 
one  has  the  actual  use  or  possession  of  the 
thing  or  property  in  question.  In  such  con- 
structions the  word  is  to  be  construed  with 
reference  to  the  nature  and  character  of  the 
building,  the  purpose  for  which  it  is  design- 
ed, and  the  uses  contemplated  by  the  parties 
as  expressed  In  the  contract  Yost  v.  An- 
chor Fire  Ins.  Co.,  38  Pa.  Super.  Ct  594, 
599. 

House 

"The  word  'occupation,'  as  applied  to  a 
dwelling  house,  means  living  in  it;  and 
hence,  to  become  vacated  or  unoccupied,  it 
must  be  without  an  occupant — without  any 
person  living  in  it."  Baggerly  v.  Lee,  73  N. 
E.  921,  923,  37  Ind.  App.  139  (ciUng  Home 
Ins.  Co.  of  New  York  v.  Boyd,  49  N.  E.  285, 
19  Ind.  App.  173;  Paine  v.  Agricultural 
Ins.  Co.  (N.  Y.)  5  Thomp.  &  C.  619 ;  Ameri- 
can Ins.  Co.  V.  Padfleld,  78  111.  169). 

Where  the  husband  of  a  tenant  of  a 
building  and  his  hired  man  slept  in  the  build- 
ing after  the  tenant  had  removed  the  greater 
part  of  the  furniture,  but  leaving  a  part,  and 
the  husband  left  on  the  premises  his  horses 
and  chickens,  etc.,  the  house  wa»  not  vacant 
or  "unoccupied"  within  a  fire  policy  stipulat- 
ing that  it  should  be  void  if  the  building  be- 
came vacant  or  unoccupied,  and  so  remained 
for  ten  days.  Seubert  v.  Fldellty-Phenix 
Ins.  Co.  of  New  York,  136  N.  W.  103,  104,  29 
S.  D.  261,  40  L.  R.  A.  (N.  S.)  58. 

In  a  policy  exempting  the  insured  from 
liability,  in  case  the  property  he  insures 
should  become  vacant  or  unoccupied,  the 
words  "vacant"  and  "unoccupied"  have  a  def- 
inite and  fixed  meaning,  and  that  is  "that,  if 
the  house  insured  should  cease  to  be  used  as 
a  place  of  human  habitation,  or  for  living 
purposes,  it  would  then  become  vacant  and 
unoccupied."  The  extent  of  the  time  of  va- 
cancy is  not  the  essence  of  the  contract  Va- 
cancy of  insured  property  Is  universally  rec- 
ognized in  insurance  circles  as  an  increased 
risk,  and  in  contemplation  of  law  there  is 
as  much  violation  of  such  a  provision  in  a 
oonti-act  by  a  vacancy  for  a  brief  period  as 
there  would  be  for  a  more  extended  period. 
Ohio  Farmers'  Ins.  Co.  v.  Vogel  (Ind.)  75  N. 
E.  849. 

"For  a  dwelling  house  to  be  'occupied,* 
It  must  be  used  by  huniiin  beings  as  their 
customary  place  of  abode."  The  mere  pres- 
ence of  go<Kls  in  the  house  and  a  superrlslon 
over  it  is  not  occupancj'.  That  requires  liv- 
ing in  it    Kuowlton  v.  Patrons'  Androscog- 


f  gin  Mut.  Life  Ins.  Co.,  62  AU.  289,  292,  100 
Me.  481,  2  L.  R.  A.  (N.  S.)  517  (citing  Moore 
V.  Phopnlx  Fire  Ins.  Co..  6  Ati.  27,  64  N.  H. 
140,  10  Am.  St  Rep.  364;  Sonnebom  v. 
Manufacturers*  Ins.  Co.,  44  N.  J.  Law,  220, 
43  Am.  Rep.  365;  Herrman  v.  Ins.  Co.,  85  N. 
Y.  162,  39  Am.  Rep.  644). 

The  occupancy  of  a  dwelling  house  with- 
in a  fire  policy,  stipulating  that  it  shall  be 
void  if  the  building  becomes  vacant  or  unoc- 
cupied and  remains  so  for  10  days,  means 
that  some  person  is  liWng  in  it,  and.  If  for 
ten  days  no  person  is  living  in  it,  the  house 
is  "unoccupied,"  and  the  policy  is  forfeited, 
but  one  may  occupy  premises  which  are  not 
places  of  abode,  and  a  house  occupied  by  a 
caretaker  or  watchman  not  making  the  house 
his  domicile' is  occupied.  Walton  v.  Phcenix 
Ins.  Co.,  141  S.  W.  1138,  1141,  162  Mo.  App. 
316. 

UHOOOUPI£D      FOB     SOHOOIi      PUB- 
POSES 

Burns*  Ann.  St  1901,  f§  5920a-^981,  re- 
late to  the  duration  of  school  terms  in  school 
townships ;  and  section  5999  grants  the  ilirht 
to  use  a  public  school  building  for  other  than 
school  purposes  when  "unoccupied  for  com- 
mon school  purposes."  Held,  that  the  term 
"unoccupied  for  common  school  purposes" 
had  reference  only  to  the  time  intervening  be- 
tween terms  of  school,  and  did  not  authorise 
a  religious  organization  to  use  a  schoolhouse 
on  Sundays  and  evenings  during  a  school 
term,  when  the  school  was  not  actually  in 
session.  Baggerly  v,  Lee,  73  N.  B3.  921,  823, 
37  Ind.  App.  139. 

UNOPENED 

Neither  the  failure  of  county  authorities 
formally  to  open  up  streets  in  a  platted  addi- 
tion outside  of  corporate  limits,  nor  the  fact 
that  they  have  not  been  used  by  the  public, 
will  make  them  in  law  closed  or  unoi)ened 
streets,  within  Gen.  St.  1901.  |  6058,  where 
everything  was  done  at  the  time  the  plat  was 
filed  necessary  to  open  them  for  public  use. 
Where  open  lands,  lying  wholly  outside  cor- 
porate limits,  have  been  regularly  platted, 
and  the  streets  dedicated  to  the  public,  such 
streets  cannot  be  regarded  as  "unopened,** 
within  Gen.  St  1901,  §  6058,  making  county 
roads  vacant  which  have  remained  unopened 
for  public  use  for  seven  years.  Klehi  r.  Jam- 
ison, 101  Paa  632,  79  Kan.  788. 

UNPAID 

UNPAID  BAX«ANOE 

The  "unpaid  balance,**  as  used  In  tlie 
statutes  giving  a  lien  to  materialmen  and  sab- 
contra(*tors  on  any  unpaid  balance  after  no- 
tice of  claim  for  a  lien,  means  any  sum  of 
money  which  is  due  when  the  notice  is  giTeo. 
or  that  may  subseciuently  become  due  under 
the  contract  to  the  contractor.    McDonald 
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Stone  Co.  T.  Stern  &  Marx,  38  Soutli.  643,  645. 
112  Ala.  506  (citing  Alabama  &  Ga.  Lumber 
Co.  T.  Tlsdale,  36  South.  618,  139  Ala.  250). 

UNPAIB  TAX 

Gen.  St.  1894,  |  1602,  subd.  3,  providing 
that,  if  lands  sought  to  be  redeemed  from  tax 
sale  shall  have  been  sold  to  a  purchaser,  the 
I)arty  redeeming  shall  pay  all  "unpaid  delln- 
(luoiit  taxes"  accruing  subsequent  to  the  sale, 
means  taxes  that  are  overdue  and  unpaid  in 
fact.  Jcnswold  v.  Minnesota  Canal  Co.,  101 
N.  W.  603,  93  Minn.  382. 

An  assessment  of  real  estate  was  de- 
clared illegal  by  the  court,  and  stricken  from 
the  roll,  because  the  name  of  a  nonresident 
owner  hud  been  placed  among  the  names  of 
resident  owners.  Held  not  an  **uupaid  tax,** 
within  Laws  1874,  c.  610,  {  3,  as  amended  by 
Laws  1887,  e.  193,  allowing  the  town  board  to 
examine  the  list  of  unpaid  taxes  returned  by 
the  collector,  and,  after  adding  certain  per- 
centages, to  reject  all  taxes  on  land  so  im- 
perfectly described  or  so  erroneously  assessed 
that  the  taxes  cannot  be  collected,  and  au- 
thorizing a  reassessment,  as  there  was  no 
unpaid  tax  to  be  returned  by  the  collector,  so 
that  a  reassessment  would  be  a  new  and 
oHi^inal  assessment,  requiring  notice  to  a 
landowner.  Douglas  v.  Board  of  Sup'rs  of 
Westchester  County,  66  N.  E.  162,  163,  172 
N.  Y.  309. 

UNPLATTED  LANDS 

Prior  to  1890  a  40-acre  tract  of  land  ly- 
ing wholly  outside  a  city  waa  platted  ae  an 
addition  to  the  dty.  In  1891  the  plat  was 
vacated  by  the  board  of  county  commission- 
ers. The  land  has  ever  since  been  used  aa 
one  tract  for  farming  purposes.  All  convey- 
ances affecting  it  have  referred  to  it  by  its 
legal  description.  Held,  that  since  the  vaca- 
tion of  the  plat  it  has  been  "unplatted  lands" 
within  the  meaning  of  section  1220  of  the 
Gen.  Stat  of  1909,  which  authorizes  a  city 
by  ordinance  to  extend  its  limits  so  as  to  an- 
nex adjoining  territory.  State  ex  rel.  Daw- 
sou  V.  Citj'  of  Wichita,  128  Pac  369,  88  Kan. 
375. 

UNPRECEDENTED 

Within  the  rule  that  a  municipality  is 
not  liable  for  injuries  from  insufficiency  of 
It.s  sewage  system  to  carry  off  the  surface 
A'ater  in  case  of  an  extraordinary  storm,  the 
►vord  "extraordinary"  Is  not  used  as  synony- 
nous  with  "unprecedented,"  but  with  "un- 
isual,"  that  which  is  rare  or  uncommon, 
iap])ens  sometimes,  but  not  so  often  as  to  be 
offarded  as  a  common  occurrence.  Gender 
l^aeschke  &  Frey  Co.  v.  City  of  Milwaukee-, 
;J3  N.  W.  835,  839, 147  Wis.  491. 

JN  PRODUCTIVE 

Where  property  held  under  a  testa men- 
ary  trust  for  a  beneficiary  for  life  with  gift 


over  of  the  corpua  produces  an  iooome  grossly 
disproportionate  to  its  value,  with  no  proba-^ 
ble  prospect  of  an  increase  of  income,  the 
property  is  unproductive  within  Real  Proper- 
ty Law  (Laws  1896,  p.  573,  c.  547)  i  85,  as 
amended  by  Laws  1897,  p.  49,  c.  136,  {  1,  au- 
thorisBlng  a  sale  of  trust  property  because  It 
has  become  "unproductive,"  and  the  court  has 
Jurisdiction,  with  the  consent  of  the  remain- 
dermen, to  order  a  sale  of  the  property. 
Webster  Realty  Co.  v.  Delano,  120  N.  X. 
Supp.  440,  443,  135  App.  Div.  488. 

UNPROFESSIONAL 

UKPROFESSIONAIi  OOHDUOT 

Other  unprofessional  conduct,  see  Other. 

Procuring  or  aiding  and  abetting  in  pro- 
curing a  criminal  abortion  is  "unprofessional 
and  dishonorable  conduct,"  within  Conip.  St 
1907,  §  4327,  providing  for  the  revocation  of 
a  physician's  license  for  such  conduct.  Munk 
V.  Frink,  116  N.  W.  525,  527,  81  Neb.  631,  17 
L.  R.  A.  (N.  S.)  439. 

An  attorney  was  declared  to  be  guilty  of 
"unprofessional  conduct"  who  represented  to 
an  ignorant  man,  who  had  employed  him 
to  obtain  for  him  a  divorce,  that  he  filed  a 
bill  and  obtained  a  decree  of  divorce,  and 
misled  and  deceived  him  by  delivering  to  him 
a  copy  of  the  fictitious  decree,  and  represent- 
ed to  the  mother  of  the  woman  whom  he  was 
about  to  make  his  second  wife  that  her  pro- 
spective son-in-law  was  divorced,  when  he 
had  not  filed  a  bill  nor  taken  any  steps  to- 
ward obtaining  for  his  client  a  divorce,  and 
when  he  had  not  been  divorced.  People  v. 
Belinski,  69  N.  E.  6,  6,  205  111.  564. 

B.  &  C.  Comp.  I  1066,  providing  that  an 
attorney  shall  be  disbarred  by  this  court 
upon  proper  proceedings  for  that  purpose 
whenever  it  shall  be  made  to  appear  to  the 
court  that  if  he  were  then  applying  for  ad- 
mission to  the  bar  his  application  should  be 
denied  because  of  "unprofessional  conduct," 
means  that  an  attorney,  shall  be  disbarred 
when  it  appears  that  his  general  moral  char- 
acter or  unfitness  is  such  that,  if  he  were  ap- 
plying for  admis.^on,  his  appllc^atlon  would 
be  denied.  State  ex  rel.  Grievance  Commit- 
tee of  State  Bar  A.ss*n  v.  Tanner,  88  Pac.  301, 
302,  49  Or.  31. 

The  provision  of  St.  1901,  p.  56,  c.  51,  au- 
thorizing revocation  of  physician's  certificate 
for  "unprofessional  conduct,"  and  declaring 
that  it  shall  be  deemed  unprofessional  con- 
duct to  issue  medical  advertising  in  which 
grossly  improbable  statements  are  made,  but 
not  defining  what  would  constitute  such 
statement,  is  too  indefinite  for  enforcemeut. 
Hewitt  V.  Board  of  Medical  Examiners  of 
the  State,  84  Pac.  39,  148  Cul.  500,  3  L.  R.  A. 
(X.  S.)  896, 113  Am.  St  Rep.  315,  7  Ann.  Cas. 

7no. 

The  fact  that  the  term  ''professional  con- 
duct" is  not  defined  by  Laws  1903,  No.  59,  §  7, 
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authorizing  the  revocation  of  a  physician's  li- 
cense for  ^'grossly  immoral  or  nnprofesslonal 
conduct  rendering  him  unfit  to  practice,"  does 
not  render  the  statute  void  for  uncertainty, 
as  the  term  must  he  construed  to  mean  that 
which  is  by  general  opinion  considered  to  be 
grossly  unprofessional  because  immoral  or 
dishonorable.  Alton  ▼.  Board  of  Medical  Ex- 
aminers of  Arizona,  114  Pac.  962,  13  Ariz. 
354. 

UNREASONABLE  DELAY 

The  terms  "negligent  delay"  and  "unrea- 
sonable delay"  are  used  interchangeably  and 
are  of  the  same  meaning.  Chicago,  Ri  I.  & 
P.  Ry.  Co.  ▼.  GlUett  (Tex.)  99  JS.  W.  712,  713. 

Where  a  motion  is  filed  In  a  cause  pend- 
ing in  the  Supreme  Court  to  strike  the  bill 
of  exceptions  from  the  record,  and  sustained 
because  of  defects  therein,  a  delay  of  the 
plaintiff  In  error  for  over  two  years  thereaft- 
er in  moving  to  withdraw  the  record  for  the 
purpose  of  applying  to  the  trial  court  to  have 
the  bill  of  exceptions  amended  is  **unreason- 
able,"  and  the  relief  will  be  denied.  Free- 
burgh  ▼.  Lamoureux,  81  Pac.  97,  13  Wyo. 
464. 

Where  a  board  of  park  commissioners 
commenced  proceedings  for  the  condemnation 
of  land  on  May  18th,  and  abandoned  them  on 
August  14th,  after  an  appeal  to  the  district 
court,  but  before  any  hearing  therein,  the  de- 
lay was  not  so  long  as  to  be  unreasonable 
within  the  rule  that  in  the  absence  of  a  show- 
ing of  "unreasonable  delay,"  and,  in  the  ab- 
sence of  statute,  no  action  lies  for  the  aban- 
donment of  ad  quod  damnum  proceedings. 
Ford  V.  Board  of  Park  Com'rs  of  City  of  Des 
Moines,  126  N.  W.  1030,  1032,  148  Iowa,  1, 
Ann.  Cas.  1912B,  940. 

Where  a  principal  in  a  bond,  securing  the 
completion  of  certain  buildings  conveyed  to 
him  on  which  the  obligee  held  certain  mort- 
gages, bound  himself  to  complete  the  build- 
ings without  delay,  and  it  appeared  that  the 
deed  to  the  property  was  not  made  to  him  un- 
til November  13,  1901,  when  he  entered  Into 
possession,  and,  he  having  done  nothing  to 
complete  the  work,  notice  of  breach  of  cove- 
nant was  given  to  him  on  December  14,  1901, 
and  the  surety  in  the  bond  was  notified  of  the 
default  on  the  20th,  the  obligee's  delay  in 
announcing  his  election  to  claim  a  default 
could  not  be  deemed  unreasonably  long  as  a 
matter  of  law.  Burr  v.  Union  Surety  & 
Guaranty  Co.,  95  N.  Y.  Supp.  114,  117,  107 
App.  Dlv.  315. 

A  delay  may  be  "necessary,*'  and  yet 
"unreasonable,"  if  It  Is  made  necessary  by 
the  negligence  of  the  party  chargeable  there- 
with, such  delay  is  in  legal  contemplation 
"unreasonable,"  however  imperatively  neces- 
sary It  may  have  been.  In  an  action  for  de- 
lay in  the  shipment  of  cattle,  an  Instruction 
holding  the  carrier  liable  only  in  case  the 
delay  was  both  unreasonable  and  unneces- 


sary was  erroneous,  since  It  would  be  liable 
if  the  delay  was  unreasonable,  though  render- 
ed necessary  by  its  negligence.  Rogers  v. 
Texas  &  P.  Ry.  Co.  (Tex.)  94  S.  W.  158,  162. 

A  telegram  'was  delivered  to  defendant 
company  in  May,  1906,  for  transmission  to 
plaintiff,  which  the  company  did  not  deliver 
to  plaintiff  at  all,  and  no  claim  for  damages 
was  made  to  defendant  until  January,  1907. 
Code,  S  2164,  provides  that  no  action  against 
a  telegraph  company  for  damages  caused  by 
erroneous  transmis^on  or  unreasonable  de- 
lay in  delivery  of  a  message  shall  be  main- 
tained, tmless  the  claim  has  been  presented 
to  the  company  within  60  days  from  the 
accrual  of  the  cause  of  action.  Held,  in 
plaintilTs  action  against  the  company  for 
damages,  that  defendant's  entire  omission  to 
deliver  the  message  was  neither  "erroneous 
transmission"  nor  "unreasonable  delay  in  de- 
livery," and  that  plaintiff  was  not  required 
to  present  his  claim  to  the  company  as  a 
condition  precedent  to  his  right  of  action. 
Larsen  v.  Postal  Telegraph  Cable  Co.,  130  N. 
W.  813,  814,  150  Iowa,  748. 

"The  defendant  contends  that  the  ship- 
ment was  not  seasonable,  and  we  think  his 
contention  must  t)e  sustained.  *  *  *  It 
was  understood  that  the  defendant  ordered 
a  portion  of  the  goods  for  use  on  Memorial 
Day.  They  were  not  shipped  until  May  18thp 
18  days  after  the  receipt  of  the  order,  and 
did  not  reach  Waterville  until  after  Memorial 
Day.  It  is  the  opinion  of  the  court  that  the 
delay  was  'unreasonable*  and  that  the  ac- 
tion cannot  be  maintained."  Rhoades  v.  Cot- 
ton, 38  Atl.  367,  368,  90  Me.  453  (citing  and 
adopting  Fisher  v.  Boynton,  32  AtL  996,  87 
Me.  395). 

Under  a  statute  providing  that  a  divorce 
must  be  denied  where  there  Is  an  "unreason- 
able lapse  of  time"  before  the  commencement 
of  the  action,  and  providing  that  unreason- 
able lapse  of  time  is  such  delay  in  commenc- 
ing the  action  as  establishes  the  presumption 
that  there  has  been  connivance,  collusion,  or 
condonation  of  the  offense,  or  full  acquies- 
cence in  the  same  with  intent  to  continue  the 
marriage  relation,  the  delay  of  a  wife  for 
more  than  ten  years  to  seek  a  divorce,  and 
then  only  in  response  to  plaintiff's  complaint, 
establishes  the  presumption  of  her  "acqui- 
escence with  Intent  to  continue  the  marriage 
relation."  Kenniston  ▼.  Kennlston,  92  Pac. 
1037, 1039,  6  Cal.  App.  657. 

UNREASONABLE  DISCRIMINATION 

See  Undue  and  Unreasonable  Disciimi* 
nation. 

UNREASONABLE  DISTRESS 

A  substantially  ezcesslTe  distress  be- 
ing necessarily  an  unreasonable  one,  within 
Civ.  Code  1902,  S  2434,  providing  that  a  dis- 
tress for  rent  shall  be  reasonable  and  not 
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too  great,  and  that  a  landlord  who  makes 
"unreasonable  and  ezcesslye  distress*'  shall 
De  liable  for  damages  sustained  by  the  ten- 
ant by  reason  of  such  excessive  distress,  a 
charge  submitting  to  the  jury  the  question 
whether  the  distress  was  unreasonable — that 
is,  whether  the  amount  of  property  seized  to 
pay  $80  was  excessive — ^was  not  erroneous 
in  not  submitting  the  question  whether  It 
was  unreasonable  and  excessive;    the  word 
"excessive"  being  undoubtedly  used  In  the 
charge  in  the  sense  of  substantially  exces- 
sive.   A  distress  of  goods  which,  at  the  sale 
thereunder,  sold  for  $255,  to  pay  a  rent  claim 
of  $80  and  $10  expenses,  would  warrant  a 
charge  as  matter  of  law  that  It  was  unrea- 
sonable and  exoesslve,  within  Civ.  Code  1902, 
§  2484,  making  the  landlord  liable  to  the  ten- 
ant for  damages  from  such  a  distress;   the 
property  subject  to  seizure  consisting,  not 
of  a  single  article,  but  of  numerous  articles. 
Alexander  ▼.  Able,  70  S.  B.  1009,  1010,  88  S. 
C.  368. 

UNREASONABLE  TIME 

The  phrase  '^unreasonable  time,"  as  used 
in  the  statement  of  the  rule  that,  as 
the  ground  of  Attachment  must  exist  at 
the  time  the  warrant  of  attachment  was 
issued,  an  ''unreasonable  time''  should  not  be 
allowed  to  elapse  between  the  making  of  the 
affidavit  and  the  Issuance  of  the  writ,  means 
such  delay  as  would  under  the  circumstanc- 
es cast  suspicion  on  the  verity  of  the  affida- 
vit, or  lead  to  the  supposition  that  the  ground 
stated  for  the  attachment  had  ceased  to  ex- 
ist. Martlnovlch  ▼.  Marslcano,  89  Pac.  333, 
334,  150  Cal.  597  (citing  Kesler  v.  Lapham, 
33  S.  E.  289,  46  W.  Va.  293). 

• 

UNREASONABLY  RESISTED 

Where,  In  an  action  against  executors 
on  a  note  Indorsed  by  testator,  the  only  ques- 
tion litigated  was  whether  testator  had  waiv- 
ed protest,  and  such  fact  was  established  by 
a  son  of  testator,  who  was  also  the  father 
of  the  executor  and  brother  of  the  executrix, 
whose  testimony  was  not  disputed,  and 
whose  whereabouts  were  at  all  times  known 
to  defendants,  a  finding  that  payment  was 
**uureasonably  resisted,"  within  Code  Civ. 
Proc.  i  1836,  allowing  plaintiff  costs  where 
his  claim  has  been  unreasonably  resisted, 
was  warranted.  Pauley  v.  Millspaugh,  88  N. 
X.  Supp.  565,  567,  95  App.  Dlv.  208. 

Where  an  administrator  of  the  indorser 
of  a  note  had  no  defense  on  the  merits,  and 
the  only  Issue  presented  by  him  was  whether 
the  claim  based  thereon  had  been  presented 
and  rejected,  and  its  collection  barred  by 
the  short  statute  of  limitations,  which  was 
determined  against  him,  he  was  properly  held 
to  have  "unreasonably  resisted  and  neglect- 
ed payment  of  the  claim,"  within  Code  Civ. 
Proc   i  1836,  authorizing  taxation  of  costs 


in  such  event  against  the  administrator,  pay- 
able out  of  the  estate.  Gardner  v.  Pitcher, 
95  N.  Y.  Supp.  078,  682,  109  App.  Div.  106. 

UNREGISTERED  DEED 

Laws  1885,  p.  233,  c  147,  S  If  bow  Be- 
vlsal  1905,  i  980,  provides  that  no  '*convey- 
ance  of  land  or  contract  to  convey  or  lease 
of  land"  for  more  than  three  years  shall  be 
valid  as  against  creditors  or  purchasers  for  a 
valuable  consideration  from  the  donor,  bar- 
gainor, or  lessor,  but  from  the  registration 
thereof,  provided  no  purchase  from  any  such 
donor,  bargainor,  or  lessor  shall  avail  to  pass 
title  as  against  any  unregistered  deed  exe- 
cuted prior  to  December  1,  1885,  when  the 
person  holding  or  claiming  under  such  un- 
registered deed  shall  Ite  in  actual  possession 
and  enjoyment  of  the  land.  Held,  that  the 
words  "unregistered  deed,''  as  used  in  the 
proviso,  is  used  In  its  broad  generic  sense, 
and  has  the  same  scope  as  the  quoted  words, 
"conveyance  of  land,"  etc.,  used  in  the  first 
part  of  the  section.  McNeill  y.  Alien,  69  S. 
E.  689,  690,  146  N.  0.  283. 

UNSAFE 

See  Become  Unsafe. 

A  method  of  work,  to  be  "unsafe,"  must 
be  such  that  a  reasonably  prudent  man  would 
not,  under  the  circumstances,  adopt  it  Lew- 
Is  V.  Barton  Salt  Co.,  107  Pac.  783,  784,  82 
Kan.  163. 

As  insolvent 

The  words  "unsafe  or  insolvent"  in  St. 
1898,  f  4541,  making  a  bank  officer  criminally 
responsible  who  shall  receive  a  deposit,  know- 
ing the  bank  to  be  unsafe  or  insolvent,  are 
used  as  legal  equivalents.  The  term  "unsafe 
or  insolvent"  does  not  mean  insolvent  in  the 
limited  sense  of  inability  to  pay  indebtedness 
in  the  ordinary  course  of  business,  but  means 
Insolvent  in  the  broad  sense  of  a  deficiency 
of  assets  realizable  in  cash  within  a  rea- 
sonable time  to  pay  liabilities.  A  bank  is 
"unsafe  or  Insolvent"  when  the  cash  value 
of  its  assets  realizable  in  a  reasonable  time 
in  case  of  liquidation,  as  ordinarily  prudent 
persons  would  close  up  their  business,  is 
not  equal  to  its  liabilities,  exclusive  of  stock 
liabiUties.  ElUs  v.  State,  119  N.  W.  UIO, 
1117,  138  Wis.  513,  20  L.  R.  A.  (N.  S.)  444, 
131  Am.  St.  Rep.  1022. 

It  is  true  that  the  phrase  "unsafe  to 
continue  to  transact  business,"  as  used  in 
Act  March  26,  1895  (St.  1895,  p.  172)  c.  147, 
providing  that  upon  the  failure  of  a  bank  to 
conform  to  the  bank  commissioners'  order 
requiring  the  discontinuance  of  unsafe  prac- 
tices, or  if  the  commissioners  decide  it  to  be 
unsafe  for  the  bank  to  continue  to  transact 
business,  they  shall  take  control  of  the  bank, 
etc.,  is  broader  than  the  term  "Insolvent"; 
and  a  finding  that  it  is  unsafe  for  a  banking 
corporation  to  continue  business  does  not 
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necessarily  mean  that  it  is.  insolvent.  But 
the  converse  of  this  is  not  true.  The  act 
clearly  contemplates  that  it  is  unsafe  for  an 
insolvent  banking  corporation  to  continue 
business  and  that  a  determination  by  the 
commissioners  that  such  corporation  is  in- 
solvent is  equivalent  to  a  finding  that  it  is 
unsafe  for  it  to  continue  business.  People  v. 
Bank  of  San  Luis  Obispo,  97  Pac.  306;  309, 
154  Gal.  194. 

UKSATE  AND  DANGEBOUS 

The  term  "unsafe  and  dangerous,"  in 
an  instruction  imposing  liability  on  a  city 
for  injuries  from  a  defective  condition  of  a 
sidewalk  rendering  the  same  **unsafe  and 
dangerous,'*  is  the  equivalent  of  not  being 
reasonably  safe;  the  language  importing 
more  than  a  mere'  defective  condition. 
Squiers  v.  Kansas  City,  75  S.  W.  194, 195, 100 
Mo.  App.  628. 

UNSEAWORTHY 

See  Seaworthy — Seaworthiness. 

A  vessel  is  not  "unseaworthy,"  within 
the  meaning  of  a  marine  policy,  because  there 
may  have  been  a  deficiency  in  kinds  of  fod- 
der supplied  for  animals,  a  portion  of  its 
cargo.  Tweedie  Trading  Co.  v.  Western  As- 
sur.  Co.  of  Toronto,  168  Fed.  962,  964. 

Where,  during  the  unloading  of  a  barge 
in  the  usual  manner,  which  caused  an  uneven 
keel  for  a  few  hours,  she  sprang  a  leak,  and 
the  remaining  cargo  was  damaged  by  water, 
such  damage  was  not  caused  by  "fault  or  er- 
ror in  the  management  of  the  vessel,''  within 
section  3  of  the  Harter  Act  (Act  Feb.  13, 
1893,  c.  105,  27  Stat.  445),  but  from  "unsea- 
worthiness," or  from  "negligence,  fault,  or 
failure  in  proper  loading,'*  within  section  1, 
for  which  the  vessel  ts  liable.  Donaldson  v. 
J.  W.  Perry  Co.,  138  Fed.  643,  645,  71  0.  C. 
A.  93  (citing  The  Carib  Prince,  18  Sup.  Ct. 
753,  170  V,  S.  655,  42  L.  Ed.  1181;  The  Ger- 
manic, 25  Sup.  Ct.  317,  196  U.  S.  589,  49  L. 
Ed.  610). 

UNSECURED  DEBT 

"Unsecured  debt,"  as  used  in  Civ.  Code 
1895,  I  2716,  authorizing  a  receiver  for  an 
insolvent  trader  at  the  in$«tanoe  of  creditors 
representing  one-third  of  the  unsecured  debt 
of  the  trader,  means  a  debt  for  which  no  se- 
curity is  held;  not  one  secured  by  collateral 
security  or  pledge,  though  sucli  security  may 
be  less  than  the  debt.  Farmers*  T-nion  Ware- 
house Co.  V.  Coweta  Fertilizer  Co.,  65  S.  E. 
291,  133  Ga.  132. 

Shares  of  stock  in  national  and  state 
banks  are  "unsecure<l  solvpiit  debts"  due 
from  others  to  the  taxpayer^  from 
which  he  Is  entitled  to  deduct  his  un- 
secured debts  due  to  bona  fide  residents  of 
the  state  as  authorized  by  Rev.  Codes,  |K 
1682,  16«3,  1685.    First  Xat.  Rank  of  Weiser 


V.  Washington  County,  105  Pac  1053,  1056, 
17  Idaho,  306. 

UNSERVICEABLE 

County  property  becomes  "unservice- 
able," within  Pol.  Code  1895,  i  278,  so  as 
to  authorize  its  sale  by  the  commissioners  of 
roads  and  revenues,  where  it  cannot  be  ben- 
ehcially  or  advantageously  used  under  all 
the  circumstances.  Dyer  v.  Martin,  64  S.  £. 
475,  477,  132  Ga.  445. 

UNSETTLED 

The  affairs  of  a  partnership  are  '"unset- 
tled," so  as  to  subject  it  to  bankruptcy  ad- 
judication, as  authorized  by  Bankr.  Act  July 
1,  1898,  c.  541,  i  5,  subd.  "a,"  30  Stat.  548, 
so  long  as  the  partnership  debts  are  unpaid. 
In  re  Pinson  &  Co.,  180  Fed.  787,  790. 

UNSKILLFULNESS 

Where  plaintiff  sought  to  recover  for  de- 
cedent's death  in  a  street  railroad  accident 
under  the  humanitarian  rule,  and  charged 
that  decedent's  death  was  caused  by  the  neg- 
ligent unskillfuluess,  etc.,  of  defendant's  serv- 
ant, and  there  was  evidence  that  the  motor- 
man  had  been  in  charge  of  the  car  in  ques- 
tion only  about  a  week,  having  been  in  actual 
ser\ioe  about  half  of  that  time,  plaintiff's 
counsel  was  justilied  in  arguing  Uiat  defend- 
ant was  negligent  in  placing  the  car  In 
charge  of  an  inexperienced  servant;  the  term 
"unskillfulness"  being  sufficient  enough  to  in- 
clude inexperience.  Ellis  v.  Metropolitan  St 
Ry.  Co.,  138  S.  W.  23,  33,  234  Mo.  667. 

In  an  action  against  a  surgeon  for  per- 
forming an  operation  unskillfully  and  with- 
out plaintiff's  consent,  the  court  charged  Chat 
defendant  was  not  required  to  possess  or  ex- 
ercise the  highest  degree  of  skill,  but  was 
bound  to  possess  and  exercise  that  degree  of 
skill  usually  possessed  by  surgeons  generally 
In  that  section  of  the  country.  If,  **how€veT, 
In  performing  the  operation,  defendant  fail- 
ed to  do  so  with  that  skill  which  is  usually 
possessed  by  the  profession  of  surgeons  In 
that  section  of  the  country,  the  skill  used 
by  defendant  In  performing  the  operation 
was  not  the  degree  of  skill  required  by  law." 
Held,  that  the  clause  quoted  was  improper, 
and  that  the  court,  in  place  thereof,  should 
have  charged  that.  If  the  operation  was  per- 
formed by  defendant  with  such  skill,  then  it 
was  not  "unskillfully"  performed,  within  the 
meaning  of  the  instructions.  Van  Meter  v. 
Crews,  148  S.  W.  40,  43,  149  Ky.  335. 

UNSOLD 

See  Remain  Unsold. 

UNSOUND 

A  stipulation  in  a  contract  of  fraternal 
insurance  with  a  married  woman  that  the 
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policy  should  not  take  effect  unless  delivered 
to  her  "while  in  sound  health"  is  not  violated 
by  reason  of  the  applicant  being  pregnant 
at  the  time  of  delivery  of  the  policy.  Ck>n- 
flnement  in  childbirth  is  not  a  '^personal  ail- 
ment" within  the  meaning  of  such  a  provi- 
sion in  a  contract  of  Insurance.  Pregnancy 
is  not  per  se  a  condition  of  *'un.souud  health/* 
lior  a  disease,  within  the  meaning  of  such 
terms  used  In  an  application  for  a  policy  of 
lusuranee..  Rasicot  v.  Royal  Neighbors  of 
America,  108  Pac.  1048,  1053,  18  Idaho,  85, 
29  L.  R.  A.  (N.  S.)  433,  138  Am.  St  Rep.  180. 

UNSOUND  MIND 

See  Mental  Unsouuduess. 

The  mind  may  in  a  sense  be  said  to  be 
"unsound"  where  its  possessor  is  suffering 
from  delusions,  hallucinations,  and  illusions, 
aud  yet  he  may  be  held  responsible  for  a 
criminal  act,  where  the  intent  is  an  essential 
ingredient  of  the  offense,  if  these  things  are 
not  the  products  of  a  diseased  mind.  Porter 
V.  suite,  37  South.  81,  83,  140  Ala.  87. 

Bums*   Ann.   St.   1008,  §  3938,  provides 
that  persons  of  unsound  mind  and  infants 
may  not  alien  land  or  any  interest  therein. 
Burns'  Ann.  St.   1804,  i  240,  declares  that 
technical  words  and  phrases  having  a  pecul- 
iar and  appropriate  meaning  in  law  shall  be 
understood  according  to  their  technical  im- 
port.   Held,  that  the  words  ''unsound  mind," 
as  used  in  Burns'  Ann.  St.  1908,  §  8112,  pro- 
viding what  persons  may  make  a  will,  hav- 
ing been  construed  to  mean  a  person  of  such 
unsoundness  of  mind  as   incapacitiites  him 
from  making  a  will  according  to  the  stand- 
ard fixed  by  the  adjudicnted  cases,  its  use 
in  section  8938  would  be  given  the  same  tech- 
nical meaning;    and  hence  an  allegation  In 
a  guardian's  complaint  to  set  aside  a  convey- 
ance of  real  property  by  his  ward  that  the 
ward  was  of  unsound  mind  when  the  con- 
veyance was  executed  was  not  fatally  de- 
fei-tive  as  alleging  a  mere  conclusion.     Hum- 
phrey V.  Harris,  96  N.  K,  38,  39,  48  Ind.  App. 
469. 

A  request  to  charge  that  if  B.  on  Sep- 
tember 2,  1902,  did  not  have  mental  capacity 
sufficient  to  understand  his  property   rights 
and  the  character,  object,  and  nature  of  the 
transfer  of  the  corporate  stock -in  question 
and  to  transfer  the  same  according  to  a  defi- 
nite  purpose  and  desires  of  his  own,  then 
he   was  of  "unsound  mind,"  but  if  he  had 
mental  capacity  sufficient  to  understand  his 
l>roperty   rights  and  character,   object,   and 
nature  of  the  transfer  of  the  stock  by  means 
nt  the  powers  executed  and  to  transfer  the 
same    according   to   a   definite  puiTose  and 
desire  of  his  own,  he  was  not  of  unsound 
mind,    sufficiently  presented  the  question  of 
lack  of  capacity  to  the  jury.    Bannon  v.  Pat- 
trick  Bannon  Sewer  Pipe  Co.,  119  S.  W.  1170, 
1175,  136  Ky.  556. 

Under  a  statute  which  provides  that  per- 
sons of  "unsound  mind**  at  the  time  of  their 


production  cannot  be  witnesses,  a  versan 
who  can  apprehend  the  obligation  of  an  oath 
and  is  capable  of  giving  a  fairly  correct  ac- 
count of  the  things  he  has  seen  or  heard  is 
competent  as  a  witness,  although  he  may  be 
afflicted  with  some  form  of  insaidty.  State 
V.  Simes,  85  Pac.  914,  12  Idaho,  310,  9  Ann. 
Cas.  1216. 

Under  Rev.  St  1899,  |  3702  (Ann.  St. 
1906,  p.  2071),  providing  that,  for  the  pur- 
poses of  the  chapter  relating  to  insane  per- 
sons, the  words  "Insane  person"  or  the  words 
"pei'son  of  unsound  mind"  shall  be  construed 
to  mean  either  an  idiot,  or  a  lunatic,  or  a 
person  of  unsound  mind  and  Incapable  of 
managing  his  own  affairs,  there  is  no  distinc- 
tion in  law  between  irresponsible  persons,  per- 
sons of  unsound  mind,  or  idiots  and  raving 
maniacs.  In  re  Grouse,  120  S.  W.  666,  670, 
140  ^lo.  App.  545. 

The  fact  that  a  woman  73  years  old 
deeded  her  farm  to  her  eldest  son  in  con- 
sideration of  his  promise  to  maintain  her 
during  her  lifetime,  and  sold  him  stock  there- 
on at  a  price  less  than  its  actual  value,  will 
not  warrant  the  appointment  of  a  guardian, 
under  Code,  {  3219,  providing  for  the  ap- 
pointment of  a  guardian  of  the  property  of 
a  "person  of  unsound  mind."  Annent  v. 
Arment,  111  N.  W.  812,  813,  134  Iowa,  199. 

The  expression  "unsound  mentally"  in- 
dicates nothing  as  to  the  extent  or  degree  of 
the  mental  defect,  and  does  not  denote  an  ex- 
emption from  legal  responsibility  from  crim- 
inal acts.  Commonwealth  v.  Hallowell,  72 
Atl.  845,  846,  223  Pa.  607. 

As  every  ^rmdm  of  mental  inoapaolty 

The  words  "lunacy"  and  "unsound  mind" 
have  been  bent  out  of  their  technical  sense 
in  some  Instances;  a  legislative  construc- 
tion being  given  thereto  in  harmony  with 
the  broad  views  of  courts  that  they  Include 
every  phase  of  unsound  mind  rendering  one 
inc 'a liable  of  caring  for  himself  or  his  prop- 
erty. In  re  Streiflf,  97  N.  W.  189,  191,  119 
Wis.  566,  100  Am.  St.  Rep.  903. 

Under  a  statute  authorizing  all  persons  to 
dispose  of  their  property  by  will,  except  in- 
fants and  "persons  of  unsound  mind,"  the 
latter  exception  includes  Idiots,  persons  non 
compos,  lunatics,  monomaniacs,  or  distracted 
persons.  The  term  includes  every  species  of 
unsoundness  of  mind,  although.  If  the  un- 
soundness of  mind  does  not  in  any  way  in- 
fluence or  affect  the  provisions  of  the  will, 
it  may  be  a  valid  one.  Swygart  v.  WlUard, 
76  N.  E.  755,  757,  166  Ind.  25. 

As   Incapable   of   transaetlns  biwineM 
in  band 

Every  mind  in  the  legal  sense  is  sound 
that  can  reason  and  will  Intelligently  in  the 
particular  transaction  being  considered,  and 
every  mind  Is  "unsound"  or  Insane  that  can- 
not so  reason   and   will.    In  re   American 
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Bofird  of  Gom'rg  for  Foreigpi  Bfi8Bioiifl»  66 
AtL  2L5,  221,  102  Me.  T2. 

Inabilitj  to  ooaduot  ordinary  affairs 

Where  mental  incapacity  renders  one  un- 
able to  conduct  tbe  ordinary  affairs  of  life 
and  leaves  him  in  a  condition  to  be  the  vic- 
tim of  his  misfortune,  he  Is  of  "unsotind 
mind,"  within  Kirby's  Di^.  |  7812,  providing 
that  a  person  of  unsound  mind  includes  one 
who  is  a  lunatic,  idiot,  or  deranged.  Pulaski 
Ck>untar  ▼.  Hill,  134  a  W.  973,  075,  97  Ark. 
460. 

"Unsound  mind"  means  Inability  to 
transact  ordinary  affairs  of  life,  to  under- 
stand their  nature  and  effect,  and  exercise 
the  will  in  relation  thereto.  Kaack  y.  Stan- 
ton, 112  &  W.  702,  705,  61  Tex.  Gi?.  App. 
496. 

UNSUITABLE  PERSON 

See  Suitable  Person. 

UNTENANTABLE 

Under  a  lease  of  a  store  building  for  the 
retail  clothing  business  which  provided  that, 
while  the  demised  premises  are  untenantable 
by  fire,  rent  shall  cease,  a  fire  which  so  dam- 
aged the  building  that  it  could  not  be  used 
for  the  retail  business,  although  the  goods 
were  left  on  the  shelves  pending  insurance 
adjustment,  rendered  the  building  "untenant- 
able," and  released  the  lessee  from  rent  for 
that  period,  though  he  did  not  surrender  pos* 
session.  Acme  Ground  Rent  Ckx  ▼•  Werner, 
139  N.  W.  314. 151  Wis.  417. 

The  continued  occupation  by  a  tenant  of 
a  building  after  its  damage  by  fire  is  some 
evidence  of  its  fitness  for  occupation,  but  is 
not  conclusive  evidence  on  the  point  within 
the  lease  providing  that  on  the  building  be- 
coming untenantable  in  consequence  of  a  fire 
the  rent  shall  cease  until  everything  is  put 
in  complete  repair;  the  word  "untenantable** 
meaning  not  fit  to  be  rented  or  occupied  by 
a  tenant.  Reischmann  v.  L.  N.  Hartog  Candy 
Co.,  132  N.  Y.  Supp.  435,  437. 

Where  premises  are  rented  for  a  store, 
and  the  lease  provides  that  if  they  are  ren- 
dered untenantable  by  fire  the  rent  is  to 
cease,  the  premises  became  "untenantable** 
when  from  fire  the  building^  is  damaged  so 
that  it  is  unfit  for  carrying  on  a  shoe  store, 
and  cannot  be  restored  by  ordinary  re- 
pairs such  as  can  be  made  without  unreason- 
able interruption  to  the  business.  Wolff  t. 
Turner,  05  &  E.  41,  6  6a.  App.  800. 

UNTIL 

An  order  extending  the  time  for  filing  a 
bill  of  exceptions  "untir*  the  following  term 
limited  the  time  to  the  first  day  of  the  fol- 
lowing term.  A  kins  v.  City  of  Hnmansville, 
113  S.  W.  087,  088, 133  Ma  App.  502. 


The  word  "untH,"  bb  used  in  the  expre** 
sion,  "until  otherwise  provided  by  law," 
means  "up  to  that  time,'*  "till  the  point  or 
degree  that,*'  and  as  so  used  means  until  the 
law  provides  some  other  disposition  of  the 
matter  in  question.  Holcomb  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  112  Pac  1023,  1024,  27  OkL 
007. 

Testator  directed  that  a  trust  created 
by  his  will  should  continue  until  the  exi^ra- 
tion  of  20  years  after  his  death  and  the  death 
of  his  wife.  Held,  that  the  language  could 
not  be  read  as  if  the  words  had  been  "until 
the  expiration  of  20  years  after  my  death 
and  until  the  death  of  my  wife,*'  and  the 
intention  of  the  testator  to  have  the  trust 
continued  20  years  after  the  death  of  the 
widow,  as  well  as  20  years  after  his  own 
death,  was  disclosed.  Robinson  ▼•  Bona- 
parte, 01  Ati.  212,  210,  102  MdL  03. 

Under  the  Code  the  persons  selected 
as  grand  Jurors  In  January  of  each  year  are 
to  act  for  one  year  and  "until*'  other  i)ep- 
sons  are  selected  the  next  year.  This  means 
that  they  shall  act  only  until  the  happening 
of  the  event  mentioned  and  not  afterwards. 
The  word  ''until,'*  as  used  in  section  210,  Is 
a  word  of  limitation,  and  designates  the 
end  of  the  thing  referred  to.  The  meaning 
of  this  word  when  used  as  in  the  Code  is  apt- 
ly stated  by  the  Court  of  Appeals  of  Mis- 
souri as  follows:  "The  word  Mmtil*  Is  a  word 
of  limitation,  used  ordinarily  to  restrict  what 
immediately  precedes  it  to  what  immediate- 
ly follows  it  Its  ofiace  is  to  point  out  some 
point  of  time,  or  the  happening  of  some  event, 
when  what  precedes  it  shall  cease  to  exist,  or 
have  any  further  force  or  effect"  Halsey 
▼.  Superior  Court  of  City  and  County  of  San 
Francisco,  91  Pac.  987.  992. 152  Cal.  71  (citing 
Maginn  v.  Lancaster,  73  S.  W.  372,  100  Ma 
App.  110). 

The  proper  words  to  be  used  In  creating 
a  limitation  upon  the  term  granted  by  a  lease 
are  "while,"  "as  long  as,"  ••until."  and  "dur- 
ing." Yanatta  v.  Brewer,  32  N.  J.  Eq.  208, 
270. 

The  word  "at,"  In  a  will  giving  a  certain 
sum  of  money  to  the  children  of  the  testa- 
tor*B  daughter  that  she  then  had  and  might 
or  should  have  "at**  the  time  of  her  death, 
should  be  construed  In  the  sense  of  "until." 
Hagperty  v.  Hockenberry,  80  AtL  88,  89,  O 
N.  J.  Eq.  854.- 

As  ezoludini;  last  day 

Act  Aug.  31,  1909  (Laws  1909,  p.  80C9, 
provided  that  respondent*s  term  as  jury  com- 
missioner under  appointment  made  by  the 
Governor  ran  **till  the  first  Monday  after  the 
second  Tuesday  in  January,  1911,"  and  that 
on  the  expiration  of  each  term  the  (Sovemor 
should  appoint  successors  who  should  hold 
office  for  three  years  from  the  expiration  of 
the  term  of  their  respective  predecewwri. 
Held,  that  the  word  "till"  meant  "up  or  djwn 
to ;  as  far  asj  until,"  the  words  "to."  mil," 
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and  "untU**  bdng  synonymouBy  and,  '^mtir 
being  primarily  a  word  of  ezdusion,  respond- 
ent's term  did  not  inclnde  any  part  of  the  first 
Monday  after  the  second  Tuesday  In  January, 
and  hence,  since  the  term  of  the  existing  Ooy- 
emor  did  Include  that  day,  there  was  avacancy 
in  the  ofilce  of  jury  commissioner,  which  the 
GoveTnor  had  power  to  fill  by  appointment 
Oberhaus  T.  State  ez  rel.  McNamara,  65 
South.  898.  902,  173  Ala.  488. 

Bouvier's  Law  Dictionary  defines  the 
word  "to"  as  a  term  of  exclusion,  unless  by 
necessary  implication  it  is  manifestly  used  in 
a  different  sense.  Webster  recognizes  the 
words  **to,''  "till,"  and  "until"  as  synonymous 
in  the  sense  here  used.  The  Century  Diction- 
ary gives  like  recognition  as  to  the  use  of 
these  words.  Where  on  the  25th  day  of  Feb- 
ruary plaintiff  in  error  was  allowed  to  the 
15th  day  of  March  to  make  and  serve  a  case 
for  the  Supreme  Court,  the  time  granted  ex- 
pired at  12  o'clock  midnight  March  14th. 
Maynes  v.  Gray,  76  Pac.  443,  69  Kan.  49,  105 
Am.  St  Rep.  146.  2  Ann.  Cas.  518. 

While  in  the  interpretation  of  instru- 
ments by  which  powers  are  created  or  es- 
tates granted,  the  word  "untir*  is  generally 
used  to  delimit  the  extent  of  that  which  is 
within  the  grant,  and  hence  excludes  the  day 
up  to  which  the  grant  runs,  where  the  term 
of  a  judge  was  to  continue  until  a  oertaln 
date,  the  term  of  the  incumbent  of  the  office 
included  such  date;  the  function  of  the  prep- 
osition being  not  to  limit,  but  to  extend. 
Fulton  T.  Woodward,  24  Atl.  402,  54  N.  J. 
Law,  481. 

When  a  period  of  time  is  to  continue 
'*nntil"  a  certain  day,  such  day  is  excluded; 
and  where,  in  a  lease,  both  "from"  and  "un- 
til" are  used,  then,  unless  the  two  dates 
named  are  both  outside  of  the  term  granted, 
the  general  rule  excluding  both  these  dates 
cannot  be  applied.  Where  the  words  "from" 
and  "until"  are  used  in  a  lease  in  connection 
with  the  phrase  a  "term  of  two  years,"  either 
one  or  both  of  the  dates  named  may  be  either 
included  within  the  term  or  excluded  there- 
from, and  the  whole  instrument  must  be  con- 
sidered to  get  the  true  intent.  I.  X.  L.  Fur- 
niture &  Carpet  Installment  House  v.  Berets, 
91  Pac  279,  280,  32  Utah,  454. 

The  word  "until,"  in  Acts  1900-01,  p. 
1291,  declaring  that  one  of  the  terms  of  the 
city  court  of  Gadsden  shall  continue  "until" 
the  third  Saturday  in  December,  is  exclusive 
of  that  day.  Johnson  v.  State,  37  South.  421, 
141  Ala.  7,  109  Am.  St  Rep.  17. 

When  time  to  do  an  act  is  given  until  a 
day  named,  the  word  "untH"  will  be  deemed 
exclusive,  unless  it  is  shown  by  the  context 
or  otherwise  that  the  contrary  was  intended. 
Carver  v.  Seevers  &  Bryan,  102  N.  W.  518, 
519,  126  Iowa,  669  (citing  Century  Diet; 
People  V.  Walker,  17  N.  T.  502;  Kendall  v. 
Kingsley,  120  Mass.  94). 


While  the  word  "until"  is  perhaps  most 
frequently  used  in  a  restrictive  sense,  and 
excludes  the  day  mentioned,  it  depends  on 
the  intent  to  which  it  is  used  which  is  to  be 
inferred  from  the  nature  and'drcumstanoes  of 
the  case.  Harvey  v.  Provident  Inv.  Co.  (Tex.) 
150  8.  W.  284  (citing  8  Words  and  Phrases, 
p.  7219). 

Where  defendant  was  granted  "until 
January  5th"  to  have  his  bill  of  exceptions 
signed  by  the  presiding  judge,  the  time  for 
signing  expired  on  the  night  of  January  4th, 
and  the  court  did  not,  on  January  5th,  which 
was  in  vacation,  have  power  to  extend  the 
time  until  January  6th,  as  the  term  "until 
January  5th"  excluded  that  day.  Richard- 
son V.  SUte,  89  South.  12,  142  Ala.  12. 

Aji  iBoludins  last  day 

The  word  "until,"  in  New  York  City 
Charter,  |  1401  (Laws  1901,  p.  599,  c.  466), 
providing  that  judges  of  the  Court  of  Special 
Sessions  shall  hold  office  until  December  31st 
in  the  years  mentioned,  was  inclusive.  Peo- 
ple V.  Fitzgerald,  89  N.  T.  Supp.  268,  269,  96 
App.  Dlv.  242. 

The  word  '*untll,"  when  applied  to  the 
extension  of  time  for  the  filing  of  the  bill 
of  exceptions  "until"  a  certain  date,  includes 
9ach  date.  Bloch  Queensware  Co,  v.  Smith, 
Saxton  &  Co.,  80  S.  W.  592,  593,  107  Mo.  App. 
13  (citing  St  Louis  &  S.  F.  By.  Co.  v.  Gracy, 
29  S.  W.  579,  126  Mo.  472). 

Under  Act  Feb.  28,  1907,  continuing  one 
of  the  terms  of  the  city  court  of  Montgomery 
"until"  th6  Saturday  before  the  second  Mon- 
day in  July,  the  Saturday  named  should  be 
included  within  the  term,  the  rule  to  be  ap- 
plied being  that  In  statutes  limiting  the  con- 
tinuance of  terms  of  court  until  a  certain 
day,  which  is  the  last  day  of  the  week  or- 
month,  the  Interpretation  to  be  placed  upon 
the  word  "until"  is  that  the  last  day  named 
la  to  be  included.  Montgomery  Traction  Co. 
V.  Knabe,  48  South.  501,  503,  158  Ala.  45a 

If,  by  an  order  In  a  criminal  case,  a  de- 
fendant be  required  to  enter  into  a  recog- 
nizance for  his  appearance  In  court  on  June 
25,  1904,  and  he  be  given  until  that  time  in 
which  to  present  a  bill  of  exceptions,  the 
strict  legal  and  lexicographic  meaning  of  the 
word  "until"  is  controlled  by  the  context,  and 
the  bill  may  be  presented  on  the  day  named. 
State  V.  Horine,  78  Pac.  411,  412,  70  Kan.  256. 

UntU  after 

The  word  "unless,"  as  used  in  an  insur- 
ance policy  providing  that  no  action  could 
be  sustainable  unless  the  proofs  had  been 
furnished  in  the  specified  time,  and  the 
words  "until  after,"  as  used  in  a  policy  pro- 
viding that  no  action  could  be  sustainable 
until  after  proofs  were  furnished,  etc.,  mean 
the  same  thing — that,  the  proof  having  not 
been  furnished  within  the  specified  time,  the 
accused's  right  of  action  in  either  case  is  cut 
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off.    Teutonla  Ins.  Co.  v.  Johnson,  82  S.  W. 
840,  842,  72  Ark.  484. 

Until  further  order  of  oourt 

Where  a  temporary  Injunction  was 
granted  *'until  further  order  of  the  court," 
the  words  quoted  import  an  order  that  until 
such  time,  for  good  cause  appearing,  the 
same  should  he  modified  or  dissolved,  not  an 
arbitrary  right  of  dlssohition  at  the  court's 
discretion.  The  broadest  powers  given  to 
courts  in  the  control  of  their  records  and 
judgments  do  not  comprehend  arbitrary  power 
of  rescinding  orders  once  entered,  l)ut  do 
comprehend  that  such  orders  of  modification 
or  rescission  should  be  based  upon  good  rea- 
sons presented  to  the  court.  Humphry  v. 
Buena  Vista  Water  Co.,  84  Pac.  296-297,  2 
Cal.  App.  540. 

The  words  "until  the  further  orders  of 
the  court,"  contained  in  a  restraining  order, 
together  with  the  day  set  for  hearing  on 
which  parties  are  required  to  show  cause,  if 
any,  why  a  temporary  Injunction  should  not 
issue  against  them,  mean  only  'In  the  mean- 
time." Ex  parte  Grimes,  94  Pac.  668,  671, 
20  Okl.  446. 

Until  his  maeeemmor  U  elected  and  qnall- 
fled 

The  words  "until  his  successor  is  elected 
and  qualified,"  as  used  in  the  Constitution 
and  statutes  relative  to  the  terms  of  officers, 
are  not  intended  to  prolong  the  term  of  ofiice 
beyond  such  reasonable  time  after  the  elec- 
tion as  will  enable  the  newly  elected  officer 
to  qualify,  and  after  the  expiration  of  such 
reasonable  time,  if  the  newly  elected  officer 
fails  to  qualify,  the  office  becomes  vacant. 
Prowell  V.  State,  39  South,  l&l.  166,  142  Ala. 
80  (citing  City  CauucU  of  Montgomery  v. 
Hughes,  65  Atl.  201,  206,  207;  Chelmsfol-d  Co. 
V.  Demarest  [Mass.!  7  Gray,  1). 

Under  Pierce's  Code,  |  4224  (BalUnger's 
Ann.  Codes  &  St.  (  425),  fixing  the  term  of 
the  county  treasurer's  office  at  two  years  and 
"until  his  successor  is  elected  or  qualified," 
the  word  "elected,"  meaning  elected  by  the 
same  electoral  body  that  elected  the  incum- 
bent whose  term  of  office  is  thus  fixed,  does 
not  permit  the  qualification  as  such  succes- 
sor by  a  person  appointed  by  the  county 
board  because  of  the  failure  to  qualify  of  the 
l)ersou  elected  as  such.  State  ex  rel.  Vander- 
veer  v.  (iormley,  102  Pac.  435,  438,  53  Wash. 
543. 

Act  Feb.  26,  1907  (Laws  1907,  p.  189), 
creating  the  law  and  equity  court  of  Madison 
county,  provided  that  the  judge  should  be  ap- 
pointed by  the  Governor  to  hold  **until  the 
general  election  in  1010.  and  until  his  suc- 
fessor  is  elected  and  qiiallfie<l,"  the  term  to 
be  six  years,  and  until  the  Incumbent  sutKies- 
sor  is  elected  or  appointed  and  qualified,  and 
that  the  judge  should  be  elected  at  the  gen- 
eral election  In  1010,  and  every  six  years 
thereafter  the  judge  to  take  and  file  the  oath 


of  office  required  of  certain  judges.  Held, 
that  Code  1907,  §  1463,  providing  that  judges 
of  inferior  courts,  when  not  otherwise  pro- 
vided for  by  law,  shall  hold  their  respective 
oMces  for  six  years  from  the  first  Monday 
after  the  second  Tuesday  in  January  next 
after  their  election  and  until  their  successors 
are  elected  and  qualified,  did  not  apply  to  a 
judge  of  such  court,  nor  prolong  the  term  of 
office  of  an  appointee  as  judge  of  a  superior 
court,  or  delay  the  right  of  a  judge  elected  to 
fill  a  succeeding  term  of  the  same  office,  when 
the  terms  of  both  were  fixed  by  the  act  creat- 
ing the  court,  so  that  on  the  election  and 
qualification  of  a  succcvssor  to  the  appointee 
as  judge  of  the  court  so  elected,  the  ai> 
pointee's  term  ot  office  ipso  facto  expired. 
Betts  v.  Ballentlne,  55  South.  814,  815,  1T2 
Ala.  325. 

A  clause  in  an  official  bond  guaranteeing 
faithful  discharge  of  the  officer's  duties  for  a 
specified  term,  and  "until  his  successor  is 
appointed,"  will  not  hold  the  surety  for  de- 
faults occurring  l)eyond  a  reasonable  time 
after  the  expiration  of  his  term;  but  what 
is  a  reasonable  time  is  a  <iuestion  of  fact  for 
the  jury,  and  cannot  be  determined  upon  a 
demurrer.  Camden  v.  Greenwald.  47  Atl. 
458,  459,  65  N.  J.  Law,  458. 

The  words  ''until  his  successor  shall 
qualify,"  used  in  relation  to  a  term  of  of- 
fice, wpre  not  intended  to  prolong  the  term 
l)eyond  a  reasonable  time  after  the  election 
to  enable  the  newly  elected  officer  to  qualify. 
Act  Feb,  7,  1899  (Acts  1898-00,  p.  676),  pro- 
vided that  the  superintendent  of  education 
of  Montgomery  county  should  be  elected  at 
the  general  election  to  be  held  on  the  first 
Monday  in  August,  1900,  and  at  the  general 
election  every  four  years  thereafter,  that 
his  term  of  office  should  begin  on  October  1st 
following  the  election,  and  that  he  should 
hold  office  until  his  HU('ces.sor  should  be  duly 
qualified.  Acts  1903,  p.  438,  in  relation  to 
general  elections,  provided  that  county  super- 
intendents should  be  elected  in  November. 
1904,  and  every  four  years  thereafter.  It  was 
held  that  the  provision  as  to  the  superin- 
tendent holding  office  until  his  successor 
should  be  duly  qualified  did  not  prolong  the 
term  of  office  of  the  incumbent  at  the  time  of 
the  election  in  November,  1904.  beyond  a  rea- 
sonable time  to  enable  the  newly  elected  of- 
ficer to  qualify.  State  ex  rel.  Ck)vington  v. 
Thompson,  38  South.  679,  683,  142  Ala.  98 
(citing  Prowell  v.  State  ex  rel.  Hasty,  39 
South.  164,  142  Ala.  80). 

Until  tlio  hearins 

Where,  in  proceedings  to  procure  a  new 
trial,  movant  is  allowed  "until  the  hearing'* 
to  prepare  and  present  for  approval  a  brief 
of  the  evidence,  the  term  '*until  the  hearing** 
includes  only  the  time  between  the  date  of 
the  order  granting  time  and  the  time  when 
the  court  enters  upon  the  actual  hearing: 
and  an  attempt  to  file  a  brief  of  eyidence. 
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which  has  not  been  approved  by  the  trial 
judge,  after  the  court  has  orally  announced 
Judgment  dismissing  the  motion  though  the 
judfnnent  has  not  been  reduced  to  writing  or 
idgtied,  is  nugatory.  Davis  ?.  State,  70  8. 
E.  148,  149,  8  Ga.  App.  711* 

UNTO 

"Unto  a  jail  or  building*'  is  not  a  com- 
mon form  of  expression,  and  in  no  popular 
sense  has  it  ever  been  u.sed  to  mean  to  convey 
within  a  building.  Prol)al>ly  no  case  can  be 
cited  where  that  word  lias  ever  been  con- 
strued to  be  synonymous  with  or  to  mean 
**into."  Pet^le  v.  Klammer,  100  N.  W.  600, 
137  Mich.  390. 

UNUSUAL 

An  instruction  assuming  that  the  opera- 
tion of  a  train  around  a  curve  '*at  an  unusu- 
ally high  rate  of  speed"  was  negligence  is 
erroneous,  such  a  speed  may  be  "unusual," 
but  safe.  Flucks  v.  St.  Louis,  I.  M.  &  S.  K. 
Co.,  122  S.  W.  348,  349,  143  Mo.  App.  17. 

XfNVSJSAJL  CARE 

By  "unusual  care"  is  meant  a  greater  de- 
gree of  care  than  is  necessary  where  danger 
is  not  apparent.  Walsh  v.  Central  New  York 
Telephone  &  Telegraph  Co.,  68  N.  E.  146, 148, 
170  N.  Y.  163. 

UNU8UAI.  FRESHET  OR  STORM 

"Unusual,"  as  applied  to  a  freshet,  does 
not  necessarily  mean  "extraordinary,"  though 
the  word  "unusual"  Is  sometimes  used  in  that 
sen.se.  Thus  to  charge  that  a  builder  of  a 
bridge  over  a  stream  is  required  to  leave 
openings  for  the  passage  of  the  water  rea- 
sonably to  be  expected  to  flow  therein,  but 
that  no  liability  can  attach  for  the  results  of 
an  "unusual  rain"  or  extraordinary  freshet, 
was  an  improper  statement  of  the  duty. 
Broadway  Mfg.  Co.  v.  Leavenworth  Terminal 
Ry.  &  Bridge  Co.,  106  Pac.  1034,  1035.  81  Kan. 
(JIB,  28  L.  R.  A.  (N.  S.)  156  (citing  3  Words 
and  Phrases,  2(528;  Avery  v.  Vermont  Electric 
Co.,  75  Vt.  235,  54  Atl.  179,  59  L.  R.  A.  877, 
OS  Am.  St  Rep.  818;  American  Locomotive 
Co.  v.  Hoffman,  105  Va.  343,  54  S.  E.  25,  6 
U  R.  A.  [N.  S.]  252,  8  Ann.  Cas.  773). 

Within  the  rule  that  a  municipality  is 
not  liable  for  injuries  from  insufficiency  of 
its  sewage  system  to  carry  off  the  surface 
water  in  case  of  an  extraordinary  storm,  the 
word  "extraordinary"  is  not  used  as  synon- 
ymous with  "unprecedented,"  but  with  "un- 
u.sual,"  that  which  is  rare  or  uncommon,  hai>- 
pens  sometimes,  but  not  so  often  as  to  be  re- 
Karded  as  a  common  occurrence.  Gender 
Paeschke  &  Frey  Co.  v.  Citj'  of  Milwaukee, 
i;^  N.  W.  835,  &'J9,  147  Wis.  491. 

UKlTSUAIi  MANNER 

See  Cruel  and  Unusual  Manner. 


UNUSUAIi  PUNISHMENT 

Since,  under  Laws  1908,  c.  166,  a  county 
convict  cannot  be  confined  for  more  than  two 
years  for  nonpasrment  of  a  fine  and  conts,  sec* 
tion  2  of  chapter  100,  providing  for  confine- 
ment until  payment  of  fines  and  costs,  is  not 
unconstitutional,  as  providing  for  "unusual 
punishment,"  in  violation  of  Const.  1890,  §  28, 
and  Const.  U.  S.  Amend.  8.  Ex  parte  Mcln- 
nis,  54  South.  260,  98  Miss.  773. 

UNVALUED  POLICY 

An  "unvalued  policy"  is  one  in  which  the 
value  of  the  interest  at  risk  is  not  fixed  in  the 
policy,  but  is  estimated  by  a  certain  standard, 
and  in  case  of  loss  is  made  out  by  proof. 
Peninsular  &  O.  S.  S.  Co.  v.  AtlauUc  Mut  Ins. 
Co.,  185  Fed.  172,  173,  174. 

UNWARRANTABLE 

Acts  of  an  officer,  in  serving  a  warrant. 
In  taking  plaintiff  out  of  bed  at  1  o'clock  at 
night,  carrying  him  to  a  lockup  In  a  patrol 
wagon  with  Intoxicated  people,  and  placing 
bini  in  a  cell  not  sufficiently  warm,  were 
within  his  authority  under  the  process ;  and 
if  there  were  no  other  acts  to  which  the 
words  "unnecessary"  and  "unwarrantable," 
as  used  in  a  recital  in  the  bill  of  exceptions 
that  the  arrest  was  made  in  an  unusual  man- 
ner and  with  acts  of  unnecessary  and  unwar- 
rantable cruelty  and  indignity,  are  applica- 
ble, the  words  do  not  imply  an  act  beyond  the 
authority  of  the  process.  Laing  y.  Mitten,  70 
N.  E.  128,  129,  185  Mass.  283. 

When  defendant  drove  its  automobile  at 
a  speed  of  20  miles  an  hour  towards  plain- 
tiff on  a  narrow  approach  to  a  bridge,  from 
whence  plaintiff  could  not  escape  without 
proceeding  forward  to  a  cross-street,  and 
though  observing  the  frightened  condition  of 
plaintiff's  horse,  and  his  signals  to  them  to 
stop  and  allow  him  to  escape,  refused  to 
slacken  Its  speed,  causing  plaintiff's  horse  to 
run  away  and  injure  him,  such  conduct  was 
an  "unwarrantable  use  of  the  highway,"  ren- 
dering defendant  liable  for  plaintiff's  injuries. 
Indiana  Springs  Co.  v.  Brown,  74  N.  E.  615, 
617,  165  Ind.  465,  1  L.  R.  A.  (N.  S.)  238,  6 
Ann.  Cas.  656. 

UNWEANED  LAMB 

As  sheep,  see  Sheep. 

UNWROUGHT  METAL 

Iron  sand,  a  completed  article  manufac- 
tured from  cast  iron  and  steel  scrap,  is  not 
dutiable  as  "unwrought  metals,"  under  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  0,  par. 
183,  30  Stat.  166.  Harrison  Supply  Co.  v. 
United  States,  164  Fed.  155,  156. 

The  provision  in  Tariff  Act  July  24.  1897, 
c.  11,  S  1,  Schedule  C,  par.  183,  30  Stat  166, 
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for  "nBwroaght  metals,*'  does  not  Include 
ferro-alloys  which,  though  capable  of  being 
wrought  into  different  forms  and  shapes,  are 
not  to  any  extent  shown  to  be  imported  tQ  be 
themselves  wrought  into  useful  articles,  but 
are  generally  used  for  imparting  certain 
qualities  to  steel  in  the  process  of  its  manu* 
facture.  E.  J.  Lavlno  &  Co.  y.  United  States, 
171  Fed.  245 ;  United  States  ▼.  E.  J.  Layino 
&  Co.,  175  Fed,  064,  965,  99  C.  O.  A.  637. 

In  construing  the  provision  in  paragraph 
183,  Tariff  Act  July  24, 1897,  a  11,  §  1,  Sched- 
ule C,  30  Stat  166,  for  "metals  unwrought," 
held,  that  "unwrought"  impUes  a  metal  which 
is  capable  of  being  wrought,  and  not  a  sub- 
stance fit  only  to  be  used  with  other  ingredi- 
ents to  produce  an  entirely  different  and  dis- 
tinct product,  and  that  ferro-chrome,  ferro- 
molybdenum,  ferro-tungsten,  and  ferro-vana- 
dium,  used  only  in  imparting  certain  qualities 
to  steel,  and  incapable  of  being  themselves 
wrought  into  any  useful  article,  are  not  with- 
in said  provision.  United  StAtes  v.  Roesseler 
&  Hasslacher  Chemical  Co.,  131  Fed.  576; 
Id.,  137  Fed.  770,  772,  70  O.  0.  A.  346. 

UP 

See  Bucking  Up;  Fixed  Up;  On — ^Upon; 
Paid  Up;    Wound  Up. 

UP  TO  AND  INCLUDING 

Under  Transfer  Tax  Law  (ConsoL  Laws 
1909,  c.  60,  as  amended  by  Laws  1910,  c.  706) 
S  221,  establishing  increasing  rates  of  taxation 
in  proportion  to  the  amount  of  property 
transferred,  the  words  ''up  to  and  including 
the  sum  of*  relate  to  the  excess  over  the 
amount  subject  to  the  previous  rate  of  taxa- 
tion, and  should  be  construed  to  read  ''up  to 
and  including  an  excess  equal  to  the  sum  of,*' 
and  they  do  not  relate  to  the  entire  amount 
of  the  transfer.  In  re  Jourdan's  Estate,  128 
N.  Y.  Supp.  728,  729,  70  ^isc.  Rep.  159. 

UPLAND  OWNER 

• 

Laws  1897,  c.  89,  (  45  (Rem.  &  Bal.  Code, 
I  6750),  provides  that  the  owner  of  lands 
abutting  or  fronting  on  tide  or  shore  lands  of 
the  first  class  shall  have  the  right  for  60  days 
following  the  filing  of  the  final  appraisal  of 
the  tide  and  shore  lands  to  apply  for  and 
purchase  all  or  any  part  of  the  tide  or  shore 
lands  in  front  of  the  lands  so  owned.  Const 
art.  17,  I  2,  declares  that  the  state  disclaims 
all  title  in  and  claim  to  all  tide,  swamp,  and 
overflowed  lands  patented  by  the  United 
States  and  not  impeached  for  fraud.  Held, 
that  where  overflowed  lands  bounded  by  a 
meander  line,  and  located  below  high-water 
mark,  were  patented  prior  to  the  adoption  of 
the  Constitution,  section  6750  did  not  invari- 
ably confer  on  the  owner  of  the  upland  above 
high-water  mark  the  exclusive  right  to  pur- 
chase shore  lands  to  the  exclusion  of  the 
owner  of  such  overflowed  lands,  and  hence 


the  owner  of  upland  which  fronted  but  did 
not  abut  on  platted  tide  or  shore  lands  was 
not  entitled  to  a  prefer^ice  right  to  purchase 
such  shore  lands  as  against  the  owner  of 
private  lands  located  below  high-water  Une 
fronting  on  the  inner  line  of  tide  and  shore 
land  platted  and  offered  for  sale  by  the  state; 
he  being  regarded  as  the  "upland  owner**  for 
such  purpose.  Bleakley  v.  Lake  Washington 
Mill  Co.,  118  Paa  5,  7,  65  Wash.  215. 

UPPER  STORIES 

In  a  statute  providing  that  owners  of 
buildings  more  than  two  stories  high  shall 
provide  convenient  exits  from  the  different 
upper  stories,  the  term  "upper  stories'*  means 
all  stories  above  the  ground  floor.  Rose  v. 
King,  49  Ohio  St  213,  221,  30  N.  B.  267,  15 
L.  R.  A.  160. 

URBAN  EASEMENTS 

The  "urban  easements'*  belonging  to 
property  abutting  on  streets  are  the  rights 
that  one*s  windows  should  not  be  darkened, 
that  the  ^ree  enjoyment  of  pure  air  should 
not  be  substantially  interfered  with,  asd 
that  the  free  and  usual  access  thereto  should 
not  be  impaired.  The  value  of  property  is 
affected  as  these  rights  are  taken  away  or 
substantially  impaired.  As  between  lessor 
and  lessee,  the  injury  from  this  technical 
trespass  is  not  the  same,  and  the  former  has 
his  remedy  I  for  any  injury  sustained  to  his 
reversionary  right,  while  the  tenant  has  his 
remedy  for  any  injury  occasioned  to  him 
according  to  the  circumstances  of  the  hir- 
ing. Where  the  city  of  New  Tork  leased 
land  under  an  agreement  which  was  practi- 
cally perpetual,  with  periods  for  renewal  and 
readjustment  of  rentals,  consented  to  the 
construction  of  an  elevated  road  in  front  of 
the  premises  after  a  building  had  been  erect- 
ed by  the  lessee,  and  the  building  and  lease 
were  sold  after  the  commencement  of  the 
operation  of  the  road,  and  the  lease  was 
thereafter  renewed,  there  was  an  impairment 
of  the  leasehold  interest  for  which  damages 
were  recoverable,  though  when  the  renewal 
was  made  the  road  was  built  and  in  opera- 
tion. Storms  V.  Manhattan  Ry. .  Co.,  71  N. 
E.  3,  5,  178  N.  T.  403,  66  L.  R.  A.  625. 

URBAN  HOMESTEAD 

In  order  to  constitute  land  an  "urban 
homestead,"  it  is  not  necessary  tliat  it  should 
have  been  originally  surveyed  or  platted  by 
the  city.  It  is  suflUcient  that  the  land  is  rec- 
ognized as  a  part  of  the  plat  or  plan.  It  is 
unimportant  that  the  lots  of  which  it  is  com- 
posed do  not  conform  to  the  dimensions  or 
shape  of  lots  generally  in  the  platted  parts 
of  the  city,  where  its  use,  controlled  by  the 
city  and  surroundings,  impress  the  property 
with  the  character  of  an  urban  homestead. 
A  contention,  in  a  suit  by  the  owner  to  en- 
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join  the  sale  of  sach  property  on  execution, 
that  such  lot  constltnted  a  part  of  a  rural 
homestead.  Is  untena'ble.  Harris  y.  Mat- 
thews. 81  S.  W.  1198,  1204,  36  Tex.  Civ. 
App.  424. 

Under  Const,  art.  16,  $  51,  providing  that 
to  constitute  an  "urban  homestead"  the  land 
claimed  as  such  must  be  used  as  a  home,  etc., 
a  mere  Intent  to  make  unoccupied  property 
a  homestead  is  insufficient  to  constitute  It 
a  homestead;  it  being  required  that  the  in- 
tent concur  with  acts  of  preparation  to  sea- 
sonably and  actually  use  and  occupy  the 
property  as  a  home.  Cobb  v.  Collins,  111 
S.  tV.  760,  761,  51  Tex.  Civ.  App.  63. 

In  determining  whether  a  homestead  is 
•*urban"  or  rural,   the  corporate  line   does 
not  control,  but  should  be  considered  as  a 
material  fact  when  the  property  has  been 
acquired  after  the  dty  limits  have  been  es- 
tablished.   Const,  art.  16,  t  51,  provides  that 
a  rural  homestead  shall  consist  of  not  more 
than  200  acres,  and  that  an  "urban  home- 
stead" shall  consist  of  a  "lot  or  lots"  not  to 
exceed  in  value  $5,000.    Land,  designated  as 
a  lot  in  a  particular  block  In  the  city  plan, 
and  within  the  limits  of  a  dty,  was  purchas- 
ed and  used  for  a  residence  in  connection 
with  the  owner's  business  as  a  merchant, 
and   afterwards  the  owner  purchased  land 
adjoining  his  residence  property,  but  separat- 
ed from  it  by  the  dty*s  limits  as  generally 
recognized,  which  he  used  for  pasturing  the 
family  horses  or  cattle,  and  for  raising  prod- 
ucts for  home  consumption;  both  lots  being 
valued  at  less  than  the  constitutional  lindt 
for  urban  homesteads.    The  city  exerdsed 
no  jurisdiction  over  such  tract  and  levied  no 
taxes  thereon,  nor  was  it  rendered  for  dty 
taxation.    Held,  that  the  term  "lot  or  lots" 
must  be  taken  in  its  popular  sense,  and  did 
not  embrace  land  within  the  limits  of  the 
corporation  not  connected  with  the  plan  of 
the  city;    that  the  original  homestead  was 
urban  in  character,  and  the  later  acquisition 
was  rural;    and  that,  as  there  could  be  no 
blending   of   urban    and    rural    homesteads, 
the  tract  last  purchased  was  not  a  part  of 
the  owner's  homestead,  and  hence  was  sub- 
ject to  foreclosure  under  a  deed  of  trust. 
First  Nat.  Bank  v.  Litchfield  (Tex.)  144  S. 
W.  350,  352. 

URBAN  REAL  ESTATE 

"  'Urban  real  estate*  is  that  situated  in 
a  city,  or  a  town  resembling  a  dty."  Stees  v. 
Bergmeier,  98  N.  W.  648,  650,  91  Minn.  513. 

Acts  1888,  p.  127,  c.  98,  §  19,  relating  to 
the  annexation  of  a  certain  tract  to  Balti- 
more, provided  that  until  1900  the  tax  rate 
upon  all  "landed  property"  and  taxable  per- 
sonal property  in  the  tract  should  not  ex- 
ceed the  rate  of  Baltimore  county  for  1887, 
and  that  after  1900  the  rate  should.be  the 
same  as  for  the  rest  of  the  dty  of  Baltimore, 


provided  that  the  Increased  rate  should  not 
take  effect  until  avenues,  streets,  or  alleys 
should  be  opened  through  the  property,  and 
at  least  six  dwellings  or  storehouses  be 
ready  for  occupation  upon  each  block  of 
ground  so  to  be  formed.  Acts  1902,  p.  199, 
c.  130,  provided  that  the  term  "landed  prop- 
erty" in  the  act  of  1888  should  mean  real  es- 
tate, whether  in  fee  simple  or  leasehold,  that, 
the  provision  as  to  the  opening  of  avenues, 
etc.,  should  mean  opened  graded,  kerbed  and 
otherwise  improved  from  kerb  to  kerb  by 
pavement  or  other  substantial  material,  and 
that  the  term  "block  of  ground"  should  mean 
an  area  not  exceeding  200,000  superfidal 
square  feet,  bounded  on  all  sides  by  intersect- 
ing avenues,  streets,  or  alleys,  graded,  kerbed, 
and  otherwise  improved  from  kerb  to  kerb, 
by  pavement  or  other  substantial  material. 
A  triangular  block,  being  part  of  the  tract 
annexed  by  the  act  of  1888,  contained  1,- 
000,000  superficial  square  feet,  bounded  on 
one  side  by  3,034  feet  of  a  road,  part  of  which 
was  kerbed  and  macadamized,  the  rest  cov- 
ered with  an  inch  of  stone,  but  unkerbed. 
On  another  side  was  a  common  road,  not  grad- 
ed, kerbed,  or  paved,  and  on  the  third  side 
was  a  private  toll  road,  kerbed  and  paved  in 
the  middle.  There  were  about  47  dwellings 
and  storehouses  on  the  block.  Held,  that  a 
leasehold  interest  in  the  block  was  taxable 
under  the  county,  and  not  the  dty,  tax  rate. 
Mayor  and  City  Coundl  of  Baltimore  v. 
Schafer,  68  Ati.  138,  140,  107  Md.  38. 

URBAN  SERVITUDES 

Use  of  streets  for  the  laying  of  sewers 
and  gas  and  water  pipes  constitutes  ''urban 
servitudes."  Sweet  v.  I'erklns,  101  N,  T. 
S.  163, 165,  115  App.  Div.  784. 

URETHRA 

The  "urethra*'  of  a  female  is  a  duct 
starting  from  the  vagina,  which  is  a  canal 
leading  to  the  womb,  and  leading  to  the 
bladder  for  the  purpose  of  emptying  it  The 
same  lips  are  around  the  vagina  and  urethra, 
and  from  the  outer  edge  of  such  lips  to  the 
bladder  the  distance  is  about  two  inches. 
Clark  V.  People,  79  N.  E.  941,  943,  224  IlL 
554. 

US 

A  warrant  of  attorney  contained  In  a 
joint  and  several  note  signed  by  eight  makers 
authorizing  the  holder  to  have  Judgment  con- 
fessed against  **us,  or  any  or  either  of  us," 
is  not  exhausted  by  the  entry  of  judgment 
against  one  or  more  but  not  all  of  the  mak- 
ers, but  is  the  equivalent  of  eight  separate 
warrants  each  signed  by  one  of  the  makers, 
and  the  holder  may  enter  a  several  judgment 
against  each  maker.  George  D.  Harter 
Bank  y.  Straus,  170  Fed.  489,  49L 
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'Usable  value*'  means  the  yalne  of  the 
use  of  the  premises  to  the  occupant,  as  dis- 
tinct from  the  rental  of  the  premises  In  a 
lease  by  the  owner  to  a  tenant  Bates  y. 
Holbrook,  85  N.  Y.  Supp.  673,  677,  89  App. 
Div.  548;  Bly  v.  Edison  Electric  Illu- 
minating Co.,  97  N.  Y.  Supp.  592,  593,  111 
App.  Div.  170  (citing  Bates  v.  Holbrook,  70 
N.  E.  1094,  178  N.  Y.  568). 

The  •*nsable  value"  of  premises  is  not 
synonymous  with  "rental  value,"  but  has, 
as  a  term,  an  equivalent  sense,  which  should 
be  allowed  to  be  shown  in  condemnation  pro- 
ceedings. Reisert  v.  City  of  New  York,  66 
N.   R  731,  736,  174  N.  Y.  196. 

USAGE 

See  Common  Usage;   Trade  Usage. 

Usage,  in  its  most  extensive  meaning,  In- 
cludes custom;  but  in  its  narrower  significa- 
tion it  refers  to  a  general  habit,  mode  or 
course  of  procedure.  Wilmington  City  Ry. 
Co.  V.  White  (Del.)  66  Atl.  1009,  1012,  6 
Pennewill,  363. 

A  custom  or  *'usage"  is  the  result  of  a 
long-continued  and  substantially  uniform 
practice.  Baltimore  &  O.  R.  Co.  v.  Doty,  133 
Fed.  866,  872,  67  C.  C.  A.  38. 

**Usage"  is  a  reasonable  and  lawful  pub- 
lic custom  concerning  transactions  of  the 
same  naturie  as  those  which  are  to  be  affect- 
ed thereby,  existing  at  the  place  where  the 
obligation  is  to  be  performed  and  either 
known  to  the  parties  or  so  well  established, 
general  and  uniform,  that  they  are  presumed 
to  have  acted  with*  reference  thereto,  and  us- 
age in  a  particular  locality  is  something 
which  exists  in  general  repute  in  the  trade 
affected  thereby  In  the  community,  and  which 
all  residents  are  supposed  to  know  of,  and 
are  presumed  to  have  contracted  with  ref- 
erence to,  l^illler  V.  Wiggins,  76  Atl.  711, 
712,  227  Pa.  564.  But  one  not  shown  to  have 
knowledge  of  a  trade  usage  confined  to  a 
particular  business,  which  is  not  shown  to  be 
of  such  a  general  and  notorious  character 
that  he  must  be  presumed  to  have  contracted 
with  reference  to  it,  is  not  bound  by  such 
usage.  Blxby  v.  Bruce,  95  N.  W,  34,  35, 
69  Neb.  78  (citing  2  Greenl.  Ev.  §  251). 

"  'Usage'  is  a  matter  of  fact,  not  of  opin- 
ion. Usage  of  trade  is  a  course  of  dealing; 
a  mode  of  conducting  transactions  of  a  par- 
ticular kind.  It  is  proved  by  witnesses  testi- 
fying to  its  existence  and  uniformity,  from 
their  knowledge,  obtained  by  observation  of 
what  is  practiced  by  themselves  and  others 
in  the  trade  to  which  it-  relates."  Ames 
Mercantile  Co.  v.  Kimball  S.  S.  Co.,  125  Fed. 
332,  336  (quoting  Hasklns  v.  Warren,  115 
Mass.  574). 

Negotiable  Instruments  Law  (Consol. 
Laws  1909,  c.  38}  {  322,  provides  that  a  check 


must  be  presented  for  payment  within  a  rea- 
sonable time  after  its  issue.  Section  4  pro- 
vides that,  in  determining  what  is  a  reason- 
able time,  regard  is  to  be  had  to  the  nature 
of  the  instrument,  any  usage  of  trade  or  busi- 
ness with  respect  to  such  instruments,  and 
the  facts  of  the  paiticular  case.  Held  that 
In  view  of  the  custom  of  the  New  York 
Clearing  House  Association,  the  deposit  of  a 
check  received  after  banking  hours,  on  the 
morning  of  the  day  after  its  receipt  and  it^ 
presentment  for  payment  in  the  usual  course 
of  business  by  the  bank  of  deposit  on  the  day 
following,  showed  due  diligence  in  present- 
ment; ^'reasonable"  being  a  relative  term  to 
be  determined  according  to  the  circumstances 
of  the  case,  "reasonable  time"  meaning  "so 
much  time  as  is  necessary  under  the  clronm- 
stances  conveniently  to  do  what  the  contract 
requires,"  and  "usage  of  trade"  meaning  a 
known,  uniform,  and  reasonable  usage,  not 
contrary  to  law  or  public  policy.  Zaloom  v. 
Ganim,  129  N.  Y.  Supp.  85,  87,  72  Misc.  Rep. 
36. 

Custom  distiaicniisl&ed 

"Usage"  Is  a  repetition  of  acts,  and  dif- 
fers from  "custom"  In  that  the  latter  is  the 
law  or  general  rule  which  arises  from  such 
repetition;  and  while  there  may  be  usage 
without  custom  there  cannot  be  a  custom 
without  a  usage  accompanying  or  preceding 
it.  American  Lead  Pendl  Co.  v.  NashvlUe, 
0.  &  St  L.  Ry.,  134  S.  W.  613,  615,  124  Tenn. 
57,  32  L.  R.  A.  (N.  S.)  323, 

The  term  "custom"  refers  to  those  usages 
which  have  existed  and  been  universally  rec- 
ognisced  for  so  long  a  period  as  to  acquire 
the  force  of  law  and  be  binding  without  the 
assent  of  the  individual,  while  ''usage"  refers 
to  an  established  method  of  dealing  adopted 
in  a  particular  place,  or  by  those  engaged  in 
a  particular  vocation  or  trade,  which  ac^ 
quires  legal  force  because  people  make  con- 
tracts in  reference  thereto.  Byrd  v.  Beall, 
43  South.  749,  751,  150  Ala.  122,  124  Am.  St 
Rep.  60  (citing  12  Cyc.  1033). 

"The  word  ^custom'  is  sometimes  used 
synonymously  with  Misage,*  meaning  a  course 
of  dealing  wliich  derives  its  legal  force  from 
assent,  express  or  implied;  again,  as  some- 
thing which  by  long  usage  or  Judicial  aanc- 
tion  has  acquired  the  force  of  law,  and  is 
binding  without  regard  to  the  question  of 
assent"  "Usage"  in  its  most  extensive 
meaning  includes  "custom."  "Customs"  are 
of  two  kinds,  general  and  particular.  Wil- 
mington City  Ry.  Co.  v.  White  (Del.)  66  AH 
1009,  1012,  6  Pennewill,  363. 

USE 

See  Life  Use;  Superstitious  Use. 

A  "use,"  a  trust,  and  a  "confidence*  te 
one  and  the  same  thing,  and  if  an  estate  Is 
conveyed  to  one  person  for  the  use  of  anoth- 
er or  upon  a  trust  for  another,  and  nothing 
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more  Is  said,  the  statute  Immediately  trans- 
fers the  legal  estate  to  the  use,  and  no  trust 
is  created,  although  express  words  of  trust 
are  used.  Jones  v.  Jones,  123  S.  W.  29,  ^, 
223  Mo.  424,  25  L.  R.  A.  (N.  S.)  424  (quoting 
and  adopting  the  definition  in  Perry,  Trusts 
I5th  Ed.]  §  298). 

USIUUSEB 

See  Actually  Used;  As  Now  Used;  At- 
tempt to  Use;  Arallable  Use;  Bene- 
ficial Use;  Business  and  Factory  Use; 
Common  Use;  Continuous  Adverse 
Use;  I>omestic  Use;  Exclusive  Use; 
Exclusively  Used;  Exiierimental  Use; 
Fitted  for  Use;  For  Her  Own  Use; 
For  the  Use;  Full  and  Entire  Use; 
Held  for  the  Use;  Highest  and  Best 
Use ;  Intemi>erate  Use ;  In  Use ;  Law- 
ful Use;  May  Use;  Open  to  Use;  Or- 
dinary Use ;  Permissive  Use ;  .Personal 
I'^se;  Prior  Public  Use;  Private  Use; 
l*ublic  Use;  Reasonable  Use;  Reli- 
gious Uses;  Separate  Use;  Sole  Use; 
Street  Use;  To  Be  Used;  Travel  and 
Use;  Uninterrupted  Use;  Vehicle  Used 
for  Pay. 

Charltal)le  use,  see  Charity. 

His  own  use  and  benefit,  see  His. 

Other  public  use,  see  Other. 

Similar  use,  see  Similar. 

One  of  the  most  common  meanings  of  the 
word  "use,*'  as  defined  by  Webster,  Is  "use- 
fulness, utility^  advantage,  productive  of 
benefit";  and  "^blic  use"  may  well  mean 
public  usefulness,  utility,  or  advantage,  or 
what  is  productive  of  general  benefit  State 
er  rel.  Edwards  v.  Millar,  96  Pac.  747,  753, 
21  Okl.  448. 

Where  a  will  provides  for  a  gift  in  trust, 
the  residue  to  be  **ufled,  paid  out,  and  ex- 
pended'* for  the  care  of  her  husband,  the 
trust  contemplates  the  consumption  of  the 
principal  of  the  residue  as  far  as  necessary 
for  the  care  of  the  beneficiary.  In  re  Lehre's 
Will,  131  N.  T.  Supp.  992,  72  Misc.  Rep.  565. 

As  benefit  or  profit 

In  general,  the  "use**  or  usufruct  of  a 
thing  does  not  mean  the  thing  itself,  but  the 
right  to  use,  enjoy,  hold,  or  occupy,  and  have 
the  fruits  thereof.  If  the  thing  is  in  the 
form  of  real  estate,  the  use  inchules  its  occu- 
pancy or  cultivation,  or  the  rent  which  can 
be  obtained  for  the  same,  and  if  it  is  money 
or  its  e(iuivalent,  the  use,  generally  speaking, 
consists  of  tlie  Interest  which  it  will  earn. 
Untou  V.  Howard,  128  N.  W.  703,  795,  ia3 
Mich.  556. 

Webster  defines  the  word  "use,**  as  a 
noun,  primarily  as  follows:  "The  act  of  em- 
ploying anything,  or  of  applying  it  to  one's 
Rer\'lce;  application;  employment:  conver- 
sion to  some  purpose;  as,  the  use  of  a  pen  In 
writing;  his  machines  are  in  general  use.'* 
The  ordinary  meaning  of  the  use  of  a  thing  is 
not  the  thing  itself,  or  any  part  thereof,  but 


is  that  which  the  thhig  will  produce.  If  it 
is  a  house  or  other  building,  it  is  the  re^t 
which  can  be  obtained  for  it ;  if  it  is  money, 
it  is  the  interest  It  will  earn.  In  re  Moor*s 
Estate,  128  N.  W.  198,  199,  IQS  Mich.  353. 

A  depot^itor  in  a  savings  bank  formed  a 
fixed  purpose  of  giving  the  deposit  to  her 
brother,  and  that  the  deposit  should  at  once 
become  his  property.  She  had  lost  her  bank 
book,  and  delivered  to  her  brother  an  order 
on  the  bank,  directing  it  to  pay  the  entire  de- 
posit to  liim.  At  the  time  of  the  delivery  of 
the  order  to  him,  she  stated  that  she  gave 
him  the  deposit  "subject  to  her  use  of  the 
same**  for  life.  Held  to  show  an  Intention  to 
make  an  absolute  gift;  the  word  "use"  as 
applied  to  the  use  of  money  being  the  profit 
derived  therefrom,  (^andee  v.  Connecticut 
Sav.  Bank,  71  Atl.  551,  552,  81  Conn.  372, 
22  L.  R.  A.  (N.  S.)  568. 

The  word  "use,"  In  a  testamentary  dis- 
position of  property  to  be  held  "in  trust  for 
the  use  of  the  preacher,  or  preachers,  who 
shall  hereafter  serve  Zoar  Church,  ♦  ♦  • 
and  for  no  other  purpose,*'  is  not  to  be  given 
such  a  limited  meaning  as  will  require  an 
occupancy  of  the  land  as  a  parsonage  but  will 
be  given  a  general  significance  so  as  to 
permit  the  enjoyment  of  the  property  irre- 
spective of  actual  occupancy.  White  v.  Brit- 
ton,  56  S.  E.  232,  234,  75  S.  C.  428. 

The  re<iuirement  of  the  California  Codes 
that  an  applicant  for  the  purchase  of  school 
lands  must  state  that  it  Is  for  his  own  **use 
and  benefit*'  does  not  mean  that  the  applicant 
must  go  into  possession  and  occupy  the  land 
personally  and  devote  it  to  the  use  of  which 
it  is  capable,  but  simply  means  that,  when 
one  makes  application  to  purchase,  he  does 
so  with  the  intention  and  purpose  of  derivUig 
whatever  profit  and  advantage  may  accrue 
through  the  purchase  for  himself  alone,  as 
contradistinguished  from  a  purchase  for  the 
benefit  or  advantage  of  some  otlier  person, 
and,  as  an  element  of  .the  benefit,  he  may 
properly  have  In  contemplation  the  sale  of 
land  at  a  profit  some  time  after  he  has  ob- 
tained his  certificate  of  purchase.  Ilenshall 
V.  Marsh,  90  Pac.  693,  697,  151  Cal.  289. 

Where  a  will  created  a  trust  fund  giving 
the  dividends,  rents,  and  profits  of  trust 
proi»erty  to  testator's  widow  for  life,  and  on 
her  death  the  c<)n>ns  to  certain  remainder- 
men, in  ascertaining  the  rights  of  the  wife 
under  the  trust,  the  phrase  "dividends,  rents, 
and  profits"  ^ill  be  treated  as  synonymous 
with  ''use  and  income."  IJoardman  v.  Board- 
man,  62  Atl.  330,  342,  78  Conn.  451,  12  li.  R. 
A.  (N.  S.)  779. 

As  destniotion 

In  a  statute  relating  to  prize  money, 
where  the  "use  of  the  vessel  has  been  appro- 
priated to  the  United  States,*'  the  term  "use 
of  the  vessel**  does  not  mean  the  destruction 
of  the  vessel  to  prevent  its  recapture,  and, 
where  captors  of  a  vessel  destroy  It  to  pre- 
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yent  lecaptnre,  they  are  not  entitled  to  prize 
money.  TAe  Santo  Domingo,  119  Fed.  386» 
390. 

As  employ 

One  contracting  to  pay  a  reasonable  com- 
pensation for  the  use  of  another's  drilling 
tools  to  repair  a  gas  well  is  liable  to  pay  a 
reasonable  compensation  for  the  time  he  has 
possession  and  use  of  the  tools,  and  his  lia- 
bility is  not  limited  to  days  of  actual  service ; 
the  word  "use"  applying  to  one's  service,  em- 
ployment, or  conversion  to  some  purpose. 
Independent  Torpedo  Co.  v.  J.  E.  Clark  Oil 
Co.,  95  N.  B.  592,  593,  48  Ind.  App.  124  (quot- 
ing 8  Words  and  Phrases,  pp.  7226,  7227). 

In  the  Standard  Dictionary  the  word 
'*use"  is  defined  as:  "The  act  of  using ;  em- 
ployment, as  of  means  or  material  for  a  pur- 
pose; application  to  an  end,  particularly  a 
good  or  useful  end ;  as,  the  use  of  steam  in 
navigation.**  Webster  defines  it  as:  "The 
act  of  employing  anything  or  applying  it  to 
one's  service;  application,  employment,  con- 
version to  some  purpose;  as,  the  use  of  a 
pen  in  writing."  Thus  the  mere  possession 
by  one  whose  business  it  was  to  fill  siphons 
with  aerated  water  for  dealers,  of  a  box  of 
siphons  found  near  the  filling  machine,  but 
not  shown  to  have  been  filled  by  him,  was 
not  a  "use"  of  such  siphons,  within  Laws 
1896,  p.  998,  c.  933,  §  3,  providing  that  the 
"use"  of  a  bottle,  siphon,  etc.,  by  any  person, 
other  than  the  one  whose  name  or  mark  ahall 
be  thereon,  without  the  latter's  consent,  shall 
be  presumptive  evidence  of  unlawful  "use." 
People  V.  Sommer,  106  N.  T.  Supp.  100,  191, 
56  Misc.  Rep.  55. 

Under  a  statute  providing  that  the  bill  of 
exceptions  "used"  on  the  hearing  of  a  motion 
for  a  new  trial  shall  constitute  a  part  of  the 
record  on  appeal,  a  bill  of  exceptions  settled 
and  employed  as  the  record  of  the  proceed- 
ings upon  which  the  ifiotion  was  grounded 
may  be  considered.  Boin  v.  Spreckels  Sug- 
ar Co.,  102  Pac.  937,  939, 155  Cal.  612  (quoting 
and  adopting  definition  in  State  v.  Central 
Pac.  Ry.  Co.,  30  Pac.  887,  17  Nev.  259).  See, 
also,  Kelly  v.  Ning  Yung  Ben.  Ass'n,  72  Pac. 
148,  149,  138  Cal.  602. 

As  Intentional  use 

Snyder's  Comp.  Laws  1909,  {  2370  (Wil- 
son's Rev.  &  Ann.  St  19a3,  §  2208),  makes  it 
a  felony  to  use  any  instrument  with  intent 
to  procure  the  miscarriage  of  a  pregnant 
woman.  Snyder's  Comp.  Laws  1909,  {  2045 
(Wilson's  Rev.  &  Ann.  St  1903,  (1948),  makes 
all  persons  concerned  in  a  crime,  whether  a 
felony  or  misdemeanor,  and  whether  they  di- 
rectly commit  the  act  or  aid  therein,  though 
not  present,  principals.  Held,  that  to  "ad- 
vlse**  and  "procure"  a  pregnant  woman  to 
use  an  instrument,  with  intent  by  accused  to 
cause  her  miscarriage,  constitutes  a  '*use"  of 
the  instrument  in  violation  of  section  2370. 
Greenwood  v.  State,  105  Pac  871,  372,  8 
Okl.  Cr.  247. 


Where  the  owners  of  a  dumping  eoow 
placed  a  man  in  sole  charge  with  power  t0 
dump  her  load,  and  he,  becoming  unnecessa- 
rily alarmed  at  the  roughness  of  the  sea 
while  being  towed  to  th^  dumping  gnroonds, 
dumped  a  part  of  her  load  into  the  waters  of 
a  harbor,  in  violation  of  act  March  3,  1890, 
a  425,  1 13,  30  Stat  1152,  the  scow  is  subject 
to  the  penalty  imposed  by  section  16  of  the 
act,  although  the  action  of  the  scowman  was 
contrary  to  the  orders  of  the  owner;  but 
the  towing  tug,  although  the  property  of  the 
same  owner,  where  the  master  had  no  reason 
to  anticipate  the  violation  of  the  statute, 
cannot  be  said  to  have  been  "used  or  employ- 
ed" in  such  violation,  and  is  not  subject  to 
the  penalty  therefor.  The  Scow  No.  9,  152 
Fed.  548,  551  (citing  The  Emperor,  49  Fed. 
751). 

Where  the  person  placed  in  charge  of  a 
scow  by  the  owner,  for  the  purpose  of  dump- 
ing her  load,  in  the  business  in  which  she 
was  "used,"  and  in  which  the  owner  was  en- 
gaged, discharged  such  load  into  the  waters 
of  a  harbor,  in  violation  of  Act  March  3, 1899, 
a  425,  S  13,  30  Stat  1152,  such  act  was  In  a 
sense  within  the  scope  of  his  employment,  al- 
though contrary  to  the  owner's  general  in- 
structions, and  the  scow  was  "used"  for  the 
unlawful  purpose,  within  the  meaning  of 
section  16  of  the  act,  and  subject  to  the  pen- 
alty thereby  imposed.  The  Scow  No.  36,  144 
Fed.  932,  935,  75  C.  C.  A.  572. 

Condemn  nse  In  fee  simple 

Under  Code  Pub.  Gen.  Laws  1904,  art 
23,  i  366,  as  amended  by  Acts  1906,  c  240,  em- 
powering certain  corporations  to  acquire  by 
condemnation  any  property  right  whatso- 
ever necessary  for  its  purpose  in  Its  discre- 
tion, "either  in  fee  simple  or  the  use  thereof 
In  fee  simple  or  for  a  less  estate,'*  etc.,  a 
corporation  organized  for  the  transmission  of 
electrical  power  may  take  both  a  fee  simple 
in  property  desired  and  also  an  easement  to 
cut  and  trim  trees  which  may  interfere  with 
its  use  of  the  land.  Webster  v.  Susquehanna 
Pole  Line  Co.  of  Harford  Ck)unty,  76  AtL  254, 
260,  112  Md.  416,  21  Ann.  Caa.  857. 

As  keep 

The  "uslng^  of  a  building  for  a  certain 
purpose,  and  the  "keeping"  of  a  building  for 
such  purpose,  are  almost  synonymous  terms. 
While  it  may  not  necessarily  follow  that,  be- 
cause a  building  is  kept  for  an  unlawful  pur- 
pose, it  is  actually  being  used  for  such  pur- 
pose, yet  a  building  which  is  being  used  for 
an  unlawful  purpose  is  being  kept  tor  such 
purpose.  Laws  1903,  p.  163,  c.  12,  S  7,  punish- 
ing every  person  who  lets  any  building,  know- 
ing that  it  is  intended  to  be  used  for  an  un- 
lawful purpose,  means  that,  when  a  person 
lets  any  building  to  be  used  for  an  nnlawfiil 
purpose,  he  lets  it  to  be  kept  for  sudi  pQ^ 
pose.  Oligschlager  y.  Territory,  79  Pac  913, 
914,  15  OkL  141. 
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Rev.  Laws,  c  104,  |  1,  authorizing  cer- 
tain cities,  for  the  preyentlon  of  fire,  to  regu- 
late the  inspection,  materials,  construction, 
alteration,  and  use  of  buildings,  does  not 
authorize  an  ordinance  prohibiting  reshin- 
gllng  of  a  roof;  the  word  "use"  indicating 
the  purpose  for  which  the  building  may  be 
occupied.  Commonwealth  ▼.  Hayden,  07  N. 
E.  783,  784,  211  Mass.  296. 

Title  oenTeyed 

Testator  directed  his  executors  to  hold 
his  real  estate  until  a  designated  date  and 
then  divide  it  into  shares,  and  be  gave  a 
share  to  his  son.  By  a  codicil  he  declared 
that  the  devise  to  the  son  should  be  for  his 
sole  "use"  independent  of  his  wife,  and  that, 
on  his  death  without  issue  living  at  the  time 
of  his  death,  the  devise  should  go  to  others, 
Held,  that  the  son  acquired  only  a  life  es- 
tate ;  the  word  "use"  meaning  the  transfer  of 
an  interest  in  land  for  life.  Love  v.  Walker, 
115  Pac.  296.  301,  59  Or.  95  (citing  8  Words 
and  Phrases,  p.  7228).  4 

A  will  whereby  testator  gave  to  ^ia  wife 
all  his  personal  pr^^erty,  with  a  restriction 
that  80  much  thereof  as  consisted  of  "mon- 
.  eys,  notes,  mortgages,  bonds,  an€  similar 
valuables^  she  should  have  the  use  of  for  life, 
and  after  her  death  the  same  should  go  to 
others,  and  whereby  he  devised  all  his  real 
estate  to  the  wife  under  the  same  restrictions,^ 
with  the  right  to  dispose  thereof  and  invest 
the  proceeds,  etc,  vested  a  life  estate  in  |the 
wife  in  the  restricted  portioi^f  the  personal- 
ty and  in  the  realty;  the  word  "use"  not  im- 
parting the  power  to  destroy  gr  consume,  but 
only  the  right  to  enjoy.  In  re  Moor's  Estate, 
128  N.  W.  198, 199, 163  Mich.  353. 

A  gift  of  testator's  real  and  peiBonal 
property  to  his  wife  "to  her  own  private  use 
forever*'  and  after  her  deatfethe  "balance"  to 
his  and  her  relatives,  in  equal  shires,  is  a 
gift  to  the  wife  in  fee  simple;  the  word  "use" 
implying  more  than  a  mere  usufruct,  and  t]ie 
word  "balance"  meaning  what  remains  or  is 
Jeft  over.  Brohm  v.  Berner  (N.  J.)  77  Atl. 
517. 

The  word  "use,"  according  to  its  ancient 
definition,  included  every  form  of  beneficial 
or  equitable  estate ;  there  being  no  more  all- 
embracing  term  for  any  estate  less  than  le- 
gal. When  used,  however,  in  a  will  bequeath- 
ing the  residue  of  testator's  estate  to  the 
"maintenance  and  use"  of  testator's  two  sons. 
It  was  not  restricted  in  meaning  either  in 
itself  or  by  its  association  with  the  word 
"maintenance,"  but  should  be  construed  to 
evidence  testator's  intention  to  give  to  the 
sous  the  entire  income  of  the  property.  In 
re  Scharmann,  118  N.  Y.  Supp.  687,  688,  63 
Misc.  Rep.  640. 

A  devise 'Of  the  "use"  of  land  for  life 
creates  a  life  estate.  Little  v.  Colman,  66 
Atl.  483,  484,  74  N.  H.  215. 
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Webster  defines  "to  use"  among  other 
definitions  as  "to  make  use  of;  to  convert 
to  one's  service;  to  avail  oneself  of;  to  put 
to  a  purpose."  Where  testator  gave  his  wife 
all  his  prgperty  to  be  used  by  her  according 
to  her  desire,  any  remaining  property  on  her 
death  to  be  divided  among  brothers  and  sis- 
ters, the  wife  took  a  life  estate  with  a  power 
of  sale  of  any  or  all  property  and  the  right 
"to  use"  the  proceeds  as  she  might  desire. 
McGuire  v.  Gallagher,  59  AtL  445,  99  Me. 
334. 

A  deed  described  the  land  by  metes  and 
bounds  and  referred  to  it  as  "being  the  trian- 
gular piece  ♦  ♦  ♦  lying  between  the  lines 
of  the  old  street  and  the  proposed  improve- 
ment as  laid  down  on  said  map  together 
with  the  use  of  such  portion  of  land  in  front 
of  said  triangle  .as  was  lately  included  in  T. 
avenue,  as  formerly  laid."  At  the  time  of 
the  execution  of  the  deed  the  grantee  owned 
as  a  homestead  land  on  T.  street,  and  the 
grantor  owned  land  directly  opposite.  A  pro- 
posed change  in  the  street  would  leave  a  tri- 
angle on  the  side  owned  by  the  grantor  be- 
tween the  line  of  the  new  street  and  the  line 
of  the  old  street  At  the  time  of  the  execu- 
tion of  the  deed,  the  old  street  was  in  use. 
Held,  that  the  grantor  conveyed  the  fee  of 
the  triangle  and  the  land  in  front  of  it  be- 
tween the  triangle  and  the  land  of  the  gran- 
tee; 'the  word  "use"  meaning  entire,  exclu- 
sive, complete,  or  any  other  comprehensive 
word  expressing  all  of  the  purposes  to  which 
land  can  be  put  Blauvelt  v.  Passaic  Water 
Co.,  72  AU.  1091,  1093,  75  N.  J.  Bq.  351. 

The  power  given  by  law  to  a  devisee  to 
"use"  the  principal  means  the  "power  to  con- 
sume," and  the  power  to  consume  real  es- 
tate necessarily  includes  the  power  to  con- 
vey. Kennedy  v.  Pittsburg  &  L.  B.  R.  Co.,  66 
Atl.  1102,  1103,  216  Pa.  575. 

The  words  "use  and  benefit"  are  words 
of  wide  application,  and  mean  the  entire 
beneficial  Interest  in  the  property  in  ques- 
tion.v  Roberts  v.  Lynn  Ice  Co.,  73  N.  E.  523, 
524,  187  Mass.  402  (citing  Smith  v.  Harring- 
ton [Mass.]  4  Allen,  566;  Paine  v.  Forsaith, 
30  Atl.  11,486  Me.  857;  Lawe  v.  Hyde,  39 
Wis.  345;  Heaston  v.  Board  of  Com'rs  of 
Randolph  County,  20  Ind.  898,  403). 

As  used  in  a  will  by  which  testatrix  be- 
queathed to.  her  husband  the  "use  and  bene- 
fit" of  all ''her  property,  with  full  power  to 
use  and  transfer  the  same  as  if  it  belonged 
to  him  in  fee,  the  succeeding  paragraph  de- 
claring that  on  the  death  of  her  husband  she 
gave  the  remainder  to  her  daughter  and  two 
children,  the  words  "use  and  benefit"  had 
reference  to  a  qualified  estate,  rather  than  an 
absolute  estate  in  fee,  and  the  husband  ac- 
quired a  life  estate  under  the  will  only»  with 
an  added  power  of  disposition,  and  the  prop- 
erty remaining  after  his  death  passed  to  tes- 
tatrix's daughter  and  her  children,  as  pro- 
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Tided.    Pool  v.  Napier,  124  N.  W.  755,  756, 
145  Iowa,  699. 

The  phrase  "use  and  benefit,"  as  used 
in  a  devise  for  one's  use  and  benefit,  is  ap- 
propriate in  creating  a  life  estate,  but  not  in 
the  creation  of  an  absolute  estate.  Fuller  v. 
Wilbur,  49  N.  E.  916,  917,  170  Mass.  506. 

Where  testator's  will  devised  to  his  wife 
all  his  real  and  personal  property  for  life  to 
use  and  dispose  of  according  to  her  best 
judgment,  and  the  third  paragraph  provided 
that,  after  her  death,  all  of  the  described 
property  should  be  equally  divided  among 
the  testator's  children  or  their  heirs  forever, 
the  wife  took  only  a  life  estate  subject  to  re- 
mainder in  fee  in  the  children;  the  expres- 
sion "use  and  dispose  of*  not  adding  any- 
thing to  her  estate,  and  at  most  merely  au- 
thorizing her  to  dispose  of  her  life  estate. 
Hovely  v.  Herrick,  139  N.  W.  384,  385,  152 
Wis.  11. 

Use  of  cheek 

Where  defendant  sent  plaintifi!  a  check 
for  less  than  the  amount  claimed  in  satisfac- 
tion, directing  plaintiff  not  to  use  the  check 
unless  he  accepted  it  in  full  settlement,  and 
plaintiiT.  while  refusing  to  accept  the  check 
in  settlement,  had  it  certified  and  retained 
possession,  such  certification  amounted  to 
'"use"  of  the  check,  since  by  certification  the 
drawer  was  relieved  from  liability,  and  the 
bank  became  the  debtor  of  the  holder. 
Scheffenacker  v.  Hoopes,  77  x\tl.  130,  133,  113 
Md.  111.  29  L.  R.  A.  (N.  S.)  205. 

Use  of  ohuroh 

Gift  to  use  of  church,  see  Gift  to  Church. 

Use  aJi  a  dwelling  honse 

We  may  "use"  a  building,  or  the  building 
may  be  "used**  by  us.  So  we  may  "use"  no 
buildings  other  than  dwelling  houses,  or  no 
buildings  other  than  dwelling  houses  may  be 
used  by  us.  No  rule  of  grammar  is  violated 
by  either  form  of  expression.  A  restriction 
in  a  deed  that  "no  buildings  other  than  dwell- 
ing houses,"  with  the  usual  outbuildings  ap- 
pertaining thereto,  "shall  be  erected,  placed, 
and  used  upon  the  said  land"  is  not  violated 
where  the  house  is  occupied  by  defendants  as 
their  home,  and  they  sleep,  eat,  and  live 
there,  and  have  no  ctlier  home  or  place  of 
residence,  tliough  one  room  in  the  house  has 
been  fitted  up  as  an  operating  room,  and  the 
house  Is  also  used  as  a  hospital,  for  surgical 
and  meilical  cases,  and  as  a  lying-in  hospital, 
for  which  <lefendauts  have  been  duly  licensed. 
Carr  v.  Kiley,  84  N.  E.  420,  427,  198  Mass.  70. 

Use  of  ens&ne 

An  engine  which  was  employed  in  filling  a 
silo  for  several  days  was  being  "used,"  with- 
in the  meaning  of  a  policy  forbidding  the 
use  of  an  engine  near  the  bam,  since  its  n.se 
was  as  permanent  as  the  character  of  the 
work  required.  Wilson  v.  Union  Mut.  Fire 
Ins.  Co..  55  Atl.  662,  664,  75  Vt  320. 


Use  as  evldeaee 

See  For  Use  as  Evidence. 

Use  of  franchise 

Where  a  corporation  was  authorized  to 
acquire  property,  appropriate  and  distribute 
water,  construct  canals,  and  establish,  col- 
lect, and  receive  rates,  water  rents,  and  tolls, 
and  was  authorized  to  exercise  the  right  of 
eminent  domain,  the  actual  exercise  of  such 
powers  by  the  construction  of  canals  In  a 
county  other  than  that  In  which  the  corpora- 
tion's principal  place  of  business  was  located, 
constituted  the  "use"  of  a  franchise  by  the 
coi^oratlon  in  such  county  whicli  was  there 
subject  to  taxation.  San  Joaquin  &  K.  R. 
Canal  &  Irrigation  Co.  v.  Merced  County,  84 
l^ac.  285,  288,  2  Cal.  App.  593. 

Use  of  land 

See  Value  of  Use  of  Land* 

Use  liquor 

The  word  "used,"  in  a  question  in  an  ap- 
plication for  iife  Insurance,  "Have  you  ever 
used  spirits,  wine,  or  malt  liquors  to  excess?" 
does  nojt  imply  an  occasional  indulgence  in 
strong  drink;  it  means  to  be  accustomed;  to 
make  a  practice  of.  It  is  a  word  which  is 
synonymous  with  custom  or  habit  or  habitual 
Indulgence.  A  negative  answer  to  the  ques- 
tion does  not  constitute  a  misrepresentatioD 
or  false  statement  which  will  avoid  the  pol- 
icy issued  thereon  merely  because  It  is  shown 
that  the  insured  had  sometimes,  but  not  ha- 
bitually, drank  to  excess.  Provident  Sav.  Life 
Assur.  Soc.  V.  Exchange  Bank  of  Macon,  126 
Fed.  360,  361,  61  C.  O.  A.  310. 

The  word  "use"  in  a  question  to  an  ap- 
plicant for  life  Insurance,  "Do  you  use  liq- 
uors?*' means  habit,  practice,  or  custom, 
and  a  negative  answer  was  not  false  because 
the  applicant  had  drunk  liquor,  however 
slight  the  use.  Pacific  Mut.  Life  Ins.  Co:  of 
California  v.  Terry,  84  S.  W.  656,  657,  37 
Tex.  Civ.  App.  486  (citing  Cent.  Diet;  Equi- 
table Life  Assur.  Soc.  v.  Liddell,  74  S.  W. 
87,  32  Tex.  Civ.  App.  252 ;  Mutual  Life  Ins.  Co. 
of  New  Yt)rk  v.  Simpson  (Tex.)  28  S.  W.  837; 
Knickerbocker  Life  Ins.  Co.  v.  Treftt,  104  T". 
S.  203,  26  L.  Ed.  708;  Connei-tlcut  Mut  Life 
Ins.  Co.  V.  Union  Trust  Co.,  5  Sup.  Ct  119. 
112  U.  S.  257,  28  L.  Ed.  708;  Northwestern 
Mut.  Life  Ins.  Co.  v.  Muskegon  Nat  Bank, 
7  Sup.  Ct.  1221,  122  U.  S.  501.  30  L.  Ed. 
1100;  Van  Valkenburgh  v.  American  Popular 
Life  Ins.  Co..  70  N.  Y.  605;  Brockway  v. 
Mutual  Benefit  Life  Ins.  Co..  9  Fed.  252: 
Grand  Lodge  A.  O.  IT.  W.  v.  Belcham,  33  X. 
E.  886,  145  111.  308 ;  Brigiiac  v.  Pacific  Mut. 
Life  Ins.  Co.  of  California,  36  South.  595. 112 
La.  574,  60  L.  R.  A.  322;  May,  Ins.  pp.  379. 
a37.  and  638 ;  Stand.  Diet ;  Union  Mut  Life 
Ins.  Co.  V.  Reif,  36  Ohio  St  596,  38  Am.  Rep. 
613;  Chamliers  v.  Northwestern  Mut  Life 
Ins.  Co.,  67  N.  W.  367,  64  Minn.  495,  58  Am. 
St  Rep.  549);    Brlgnac  t.  Pacific  Mat  Life 
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Ins.  Co.  of  California,  36  Soutb.  696,  596, 112 
La.  674,  66  L.  R.  A.  322. 

Where  a  by-law  of  a  mutual  benefit  so- 
ciety provided  that  it  should  be  relieved  from 
liability  In  case  the  member  became  intem- 
perate In  the  use  of  intoxicating  liquors,  or 
his  death  should  result  from  his  intemperate 
use  thereof, .  the  words  'Intemperate  use" 
should  be  construed  as  equivalent  to  habitual 
Intemperance  in  such  ^se,  but  the  word  "use" 
employed  in  the  sentence  relieving  the  com- 
pany from  liability  in  case  of  death  resulting 
from  the  Intemperate  use  of  such  liquors  was 
not  employed  with  reference  to  a  fixed  habit, 
but  should  be  construed  to  mean  the  means 
only  by  which  death  was  caused,  so  that 
where  insured  died  as  the  result  of  a  fall, 
which  was  directly  caused  by  his  intoxicat- 
ed condition,  the  society  was  not  liable  with- 
out regard  to  whether  insured  had  acquired 
a  fixed  habit  of  intoxication.  Ury  v.  Modern 
Woodmen  of  America,  127  N.  W.  665,  666, 149 
Iowa,  706. 

Us«  of  the  mails 

See  Fraudulent  Use  of  the  Mails. 

Use  of  public  funds 

That  the  Legislature,  in  providing  a  fund 
and  authorizing  its  '*UBe"  for  declared  pur- 
poses and  constituting  the  incumbent  of  the 
office  of  State  Superintendent  of  Public  In- 
struction the  paymaster  authorized  to  dis- 
burse from  the -fund  for  certain  duties  for 
which  he  was  allowed  to  employ  clerical  as' 
slstants,  did  not  thereby  constitute  the  ofiicer 
the  owner  of  the  fund.  The  right  of  use  con- 
ferred was  the  right  to  disburse  In  payment 
for  such  service  germane  to  the  duties  of  the 
office.  State  v.  Stockwell,  134.  N.  W.  767, 
769,  23  N.  D.  701. 

Use  as  public  hisbway 

'X'se  as  a  highway,"  within  Burns'  Ann. 
St.  1908,  §  76G3,  creaUng  a  highway  by  20 
yeai-s'  user,  contemplates  a  continuous  use  of 
the  way  as  a  public  road  which  every  citizen 
has  a  right  to  use  for  travel ;  and  though  the 
way  need  not  be  kept  In  repair,  or  accepted 
by  the  public  authorities,  the  use  by  the  pub- 
lic must  be  under  a  claim  of  right,  either  with 
the  landowner's  consent  or  .over  his  objec- 
tion.    Pister  V.  McCreery,  88  N.  E.  803,  304, 
307,  172  Ind.  613,  transferred  from  Appellate 
Court,  86  N.  £.  980  (citing  Board  of  Com'rs 
of  Shelby  County  v.  Castetter,  33  N.  E.  986, 
34  N.  E.  687,  7  Ind.  App.  309 ;    Wild  v.  Deig, 
43  Ind.  455,  458,  13  Am.  Rep.  399 ;    Morse  v. 
Svteenie,  15  111.  App.  486,  492 ;   StaiT  v.  Cam- 
den A.  R.  Co.,  24  N.  J.  Law,  592,  597;  Arkan- 
sas River  Packet  Co.  v.  Sorrels,  8  S.  W.  683, 
.50  Ark.  466;    Morgan  v.  Reading  [Miss.l  3 
Smecles  &  M.  366,  406;   Hey  ward  v.  Chlsholm 
tS.  C.)  11  Rich.  Law,  253 ;   Elliott  Roads  [2d 
Ed.l  7 ;   Louisville,  N.  A.  A  C.  Ry.  Co.  v.  Et- 
zler,  30  N.  B.  32.  3  Ind.  App.  562 ;  Village  of 
Grandvllle  v.  Jenison,  47  N.  W.  600,  84  Mich. 
54 ;    Speir  v.  Town  of  Utrecht,  24  N.  E.  692, 


121  N.  Y.  420;  Shellhouse  v.  State,  11  N.  E. 
484,  110  Ind.  609;  Township  of  Madison  v. 
Gallagher,  42  N.  E.  316,  159  lU.  105 ;  Toof  v. 
City  of  Decatur,  19  IlL  App.  204;  Hart  v. 
Town  of  Red  Cedar,  24  N.  W.  410,  03  Wis. 
634 ;  Jones  v.  Davis,  35  Wis.  376 ;  Bartlett  v. 
Beardmore,  46  N.  W.  494,  77  Wis.  336 ;  Kel- 
sey  V.  Furman,  36  Iowa,  614;  Webster  ▼. 
Lowell,  8  N.  B.  54,  142  Mass.  824). 

The  moving  of  a  building  along  a  high- 
way, when  permission  is  obtained  from  ttie 
proper  authorities,  Is  a  "use  of  the  highway," 
within  Pub.  St  1882,  c.  109,  §  17,  providing 
for  the  necessary  cutting,  disconnecting,  or 
removing  of  electric  wires  in  the  necessary 
use  of  streets.  Richards  Building  Moving 
Co.  V.  Boston  Electric  Light  Co.,  74  N.  E. 
350,  351, 188  Mass.  265. 

Use  ef  railroad 

A  "bona  fide  claimant,"  within  section 
3376  of  the  Revised  Statutes,  preBcribing  a 
penalty  for  demanding  and  receiving  on  sale 
of  a  ticket  a  greater  sum  for  the  transporta- 
tion of  the  passenger  than  that  allowed  by 
law,  is  one  claiming  in  good  faith.  "Using" 
the  road  of  such  company  implies  an  inten- 
tion to  use  it.  It  does  not  imply  a  contract 
personally  to  use  it.  Pennsylvania  Co.  t. 
O'Connell,  95  N.  E.  773,  774,  84  Ohio  St  218, 
Ann.  Cas.  1912C,  540. 

Code,  I  2071,  makes  every  railroad  com- 
pany liable  for  damages  to  employes  by  the 
mismanagement  of  the  engineers  or  other  em- 
ployes, when  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any 
railway  about  which  they  shall  be  employed. 
Plaintiff  was  a  machinist's  helper  in  the  ma- 
chine shop  of  defendant  railroad  company 
where  engines  were  brought  for  repairs,  his 
duty  being  to  block  the  wheels  of  an  engine 
when  placed  over  the  draw  pit  in  the  shop 
and  to  remove  such  blocks  when  the  engine 
was  to  be  moved.  After  one  set  of  wheels 
had  been  put  on  an  engine  and  It  was  about 
to  be  moved  by  another  engine,  in  order  to 
put  on  the  second  pair  of  drivers,  plaintiff  at- 
tempted to  brush  a  chock  from  under  the 
wheel  of  the  dead  engine,  when  the  other  en- 
gine started  without  warning  and  crushed 
his  hand.  The  operating  department  of  the 
railroad  had  no  control  over  the  machine 
shops,  which  were  used  only  for  repairing 
disabled  equipment  which  had  been  with- 
drawn frojn  service,  and  not  merely  for  tem- 
porary repairs  and  cleaning,  as"  were  the 
roundhouses.  Held,  that  the  statute  refer- 
red to  the  physical  "use  and  operation"  of 
the  railroad  in  transportation,  and  the  rails 
on  the  shop  floor  did  not  constitute  a  "rail- 
way," nor  was  the  movement  of  the  repaired 
engine  by  the  other  engine  done  in  the  ''use 
and  operation"  of  the  railway,  within  the 
meaning  of  the  statute,  so  that  the  company 
was  not  liable  for  the  negligence  of  the  en- 
gineer in  starting  the  live  engine.  Slaats  t. 
Chicago,  M.  &  St  P.  Ry.  Co.,  129  N.  W.  63, 
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64,  149  Iowa,  735,  47  L.  B.  A.  (N.  S.)  129, 
Ann.  Cas.  1912D,  642. 

Use  of  streot 

See  Customary  Use  of  Street. 

The  term  "use*"  in  an  ordinance,  regulat- 
ing the  use  of  the  streets  of  a  city  by  persons 
who  use  vehicles  thereon,  and  requiring  the 
payment  of  certain  license  fees  therefor,  has 
reference  to  a  continued  or  repeated  prac- 
tice; and  the  ordinance  applies  to  all  who,  in 
such  sense,  use  the  vehicles  described,  and 
includes  nonresidents  as  well  as  residents  of 
the  municipality.  Linton  v.  City  of  Colum- 
bus, 29  Ohio  Cir.  Ct  R.  390. 

Laws  1880,  p.  255,  c.  221,  authorized  the 
formation  of  corporations  for  the  building 
and  operating  by  animal  power  of  railways 
in  Tillages  and  towns,  but  not  in  cities,  and  by 
various  acts  the  powers  of  rural  railways 
were  enlarged,  all  the  acts  requiring  the  con- 
sent of  the  local  governing  body  before  tracks 
could  be  laid  in  streets.  Laws  1897,  p.  290,  c. 
175  (St  1898,  {  1863a),  prohibite  the  condem- 
nation of  streets  or  alleys  in  cities.  Laws 
1899,  p.  537,  c.  306,  amending  the  former 
laws,  extended  the  right  to  villages,  and  Laws 
1901,  p.  686,  c.  465,  amending  St  1898,  §  1863, 
now  embodied  in  Sanb.  St  Supp.  1906,  § 
1863a,  provided  that  all  the  statutes  relating 
to  the  exercise  of  eminent  domain  by  rail- 
ways should  apply  to  street  railroads,  but 
nothing  therein  should  apply  to  any  street, 
alley,  etc.,  in  any  city  or  village,  unless  the 
use  of  the  street,  etc.,  should  first  be  granted 
to  the  street  railway  by  a  franchise  duly 
passed  by  the  board  of  trustees  or  council  of 
such  village  or  dty.  Petitioner  sought  to 
condemn  the  streets  of  a  city  for  the  purpose 
of  operating  an  interurban  street  railway 
therein,  but  had  never  secured  the  consent  of 
the  city  to  use  the  streets  for  interurban  pur- 
poses. Held,  upon  consideration  of  the  stat- 
utes and  the  history  of  the  legislation,  which 
always  required  the  consent  of  a  city  to  the 
use  of  the  streets  for  the  purpose  for  which 
they  were  used,  that  "the  use  of  the  street," 
required  by  section  1863a,  was  the  use  of  the 
streets  for  interurban  purposes  only,  and  the 
fact  that  the  use  of  the  streets  had  been 
granted  petitioner  for  local  street  railway 
purposes  was  not  sufiicient  within  the  stat- 
ute, and  since  petitioner  had  never  secured 
the  use  of  the  streets  for  interurban  purposes, 
the  condemnation  proceedings  were  properly 
dismissed.  Beloit,  D.  L.  &  J.  Ry.  Co.  v.  Mac- 
loon,  116  N.  W.  897,  900,  136  Wis.  218, 

Use  traolu 

General  Railroad  Law  N.  Y.  (Laws  1892, 
a  676)  I  98,  requiring  a  street  railroad  com- 
pany, "so  long  as  it  shall  continue  to  'use* 
any  of  its  tracks  in  any  street,"  to  pave  be- 
tween such  tracks,  etc.,  applies  to  tracks 
maintained  by  a  company  under  claim  of  right, 
although  not  actually  used  by  it,  or  used  only 
to  a  small  extent.  Pennsylvania  Steel  CJo.  y. 
New  York  City  Ry.  Co.,  191  Fed.  216^  224. 


Use  weiglits 

Reyisal  1905,  H  9(K3,  8067,  3073,  relating 

to  weights  and  measures,  requiring  every  per- 
son "using"  weights  and  measures  to  permit 
the  standard  keeper  to  adjust  the  same,  and 
providing  that  every  person  "using,  buying, 
or  selling  by  weights  and  measures,"  who 
shall  neglect  to  comply  with  the  act,  shall 
forfeit  a  specified  sum,  do  not,  when  consid- 
ered in  the  light  of  the  history  of  legislation 
on  the  subject,  impost  a  penalty  for  the  re- 
fusal to  permit  the  standard  keeper  to  adjust 
scales  used  by  a  railroad  company  in  weigh- 
ing freight  for  shipment ;  the  words  "buying 
and  selling"  limiting  the  word  "using." 
Nance  v.  Southern  Ry.  Co.,  63  S.  E.  116,  118, 
110, 120, 121, 149  N.  C.  366. 

Use  of  wliarf 

"Use  of  a  wharf,**  as  used  in  Stat  Me.  c 
93,  §  7  (Laws  1889,  p.  255,  c.  287),  providing 
that  all  domestic  vessels  shall  be  subject  to  a 
lien  for  use  of  a  wharf,  means  "wharfage," 
which  has  been  regarded  as  among  the  usual 
and  necessary  port  charges  of  the  vessel. 
Wharfage  is  the  use  of  a  wharf  furnished  in 
the  ordinary  course  of  navigation,  and  a  con- 
tract relating  to  wharfage,  as  understood  in 
the  laws  and  usages  of  maritime  affairs,  is  a 
maritime  contract.  It  does  not,  however,  in- 
clude a  claim  for  rent  of  a  wharf  nnder'a 
lease  which  continues  to  accrue  during  the 
absence  of  the  vessel.  The  James  T.  Purber, 
129  Fed.  808,  810. 

Used  for  charitable  piirpc»se« 

Under  P.  8.  496,  exempting  from  taxa- 
tion property  "used"  for  charitable  uses,  the 
Masonic  Temple  of  the  Grand  Lodge  of  Ma- 
sons authorized,  by  Acts  1896,  No.  259,  to 
take  and  hold  property  for  a  site  for  a  tom- 
ple,  and  to  erect  a  building  thereon  for  the 
benefit  of  the  masonic  fraternity,  is  not  ex- 
empt from  taxation  where  the  entire  building 
is  let  to  tenants  who  pay  rent  to  the  Grand 
Lodge  which  has  no  intention  to  ever  use  the 
building  itself  or  any  part  of  it  directiy  and 
immediately  for  charitable  uses,  but  which 
merely  intends  to  use  the  net  income  from 
the  rent  for  such  use  at  some  uncertain  fu- 
ture time,  since  the  word  "used"  means  the 
direct  and  immediate  use  of  the  property  It- 
self, and  not  the  remote  and  consequential 
benefit  derived  from  its  use.  Grand  Lodge  of 
Masons  v.  City  of  Burlington,  78  AtL  973, 
975,  84  Vt  202. 

Used  for  raUdPoad  purposes 

Pub.  Laws  1888,  p.  269,  exempts  an 
**property  used  for  railroad  purposes"  from 
local  taxation.  Held  that,  ordinarily  where 
a  company  has  not  completed  its  road  and  la 
engaged  in  the  work  of  construction,  the  ex- 
empted words  of  the  statute  must  be  extend- 
ed to  property  within  the  right  of  way  not 
actually  used  for  other  purposes  daring  sodi 
work  of  construction.  In  re  New  York  Bay 
H.  Co.,  66  Atl  916,  917,  75  N.  J.  Law,  IIL 
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The  expression  "property  used  for  rail- 
road and  canal  purposes*'  Is,  upon  the  ques- 
tion of  its  valuation  under  subdivision  2,  {  3, 
Act  March  27,  1888,  for  the  taxation  of  rail' 
road  and  canal  property,  the  precise  equiva- 
lent of  **property  to  which  a  value  is  impart- 
ed by  its  use  under  a  railroad  or  canal  fran- 
chise." Long  Dock  Co.  v.  State  Board  of 
Assessors,  73  Atl.  53,  65,  78  N.  J.  Law,  44. 

Property  taxed  under  P.  L,  1888,  p.  269 
(Gen.  St  p.  3324,  t  239),  was  a  ferry  house, 
being  part  of  a  railroad  terminal  at  tide 
water,  in  connection  with  which  the  com- 
panies had  established  a  ferry  under  the  au- 
thority of  Eevision  P.  L.  1903,  p.  646,  Gen.  St. 
p.  2647,  S  40.  Held,  that  so  far  as  the  lands 
and  buildings  were  necessary  for  the  pur- 
poses of  the  terndnal,  and  not  actually  used 
for  other  purposes,  they  were  property  "used 
for  railroad  purposes,"  and  only  taxable  by 
the  state  board.  In  re  United  New  Jersey  R. 
&  Canal  Co.,  68  AtU  167,  168,  75  N.  J.  Law, 
334. 

On  an  issue  as  to  whether  certain  pieces 
of  property  in  Jersey  City  belonging  to  the 
Central  Railroad  Company  of  New  Jersey 
were  "used  for  railroad  purposes,"  so  as  to 
render  them  assessable  by  the  state  board  of 
assessors  under  the  act  of  March  27,  1888 
(Gen.  St,  p.  3324),  the  following  property  was 
held  to  be  used  for  railroad  purposes:  A  plot 
of  land  which  was  occupied  exclusively  by 
the  Pullman  Parlor  Car  Company  for  storing 
ice  and  other  articles  used  by  that  company 
in  connection  with  its  cars  which  were  haul- 
ed over  the  lines  of  the  railroad  for  the  trans- 
X>ortatlon  of  the  passengers  of  the  railroad 
who  chose  to  ride  in  parlor  cars,  though  the 
railroad  derived  no  profit  from  the  use  of  the 
property  other  than  the  accommodation  af- 
forded to  its  passengers;  a  trestle  used  ex- 
clusively by  the  railroad  for  the  delivery  of 
coal  to  a  coal  company,  the  coal  being  dump- 
ed directly  from  the  cars  into  holds  of  vessels 
lying  at  the  wharf,  the  coal  company  having 
an  office  on  the  wharf  for  the  transaction  of 
Its  business  at  that  point;  land  partly  occu- 
pied by  railroad  tracks  and  which  it  was 
Intended  should  be  entirely  so  occupied  in  the 
Qear  future;  a  plot  of  ground  lying  in  the 
terminal  yard  of  the  company,  running 
through  which  were  certain  tracks  used  for 
?ars  transporting  structural  iron  for  a  con- 
itructlon  company,  the  open  ground  adjoin- 
ng  the  tracks  being  used  by  such  construc- 
ion  company  for  unloading  the  iron  brought 
n  and  assorting  it  for  reshipment  on  the  cars 
>f  the  railroad.  In  re  Central  Railroad  of 
^ew  Jersey,  59  Atl.  1062,  1064,  72  N.  J. 
-»aw,  86. 

Used  £or  sale  of  intozioatins  Uqvov 

Under  the  statute  declaring  it  a  misde- 
aeanor  for  any  person  owning,  using  or  con- 
rolling  a  house  of  any  kind  to  sell  or  give 
iway  liquor  by  such  device  as  is  known  as 
the  blind  tiger/'  or  by  any  other  name  or 


device,  the  "use"  or  control  of  the  house  need 
not  be  habitual  or  pennanent  in  order  to  con- 
stitute the  offense  defined  by  the  statute ;  but 
it  is  suflicient  if  it  be  used  or  conti'oUed  by 
def^idant  at  the  time  of  the  illegal  sale  of 
Uquor  therein.  Henry  v.  State,  92  S.  W.  405, 
77  Ark.  453. 

Used  la  oonstniotioB 

Explosives  employed  in  blasting  rock  in 
grading  and  tunneling  for  a  railroad  are 
"used"  in  or  about  its  construction,  within 
the  meaning  of  the  Mechanic's  Lieu  Law 
(Acts  1883,  p.  296,  c  220),  as  amended  by  Acts 
1891,  p.  215,  c.  98.  Hercules  Powder  Co.  v. 
Knoxville,  L.  &  J.  R.  Co.,  88  8.  W.  354,  857, 
118  Tenn.  382,  67  L.  R.  A.  487,  106  Am.  St. 
Rep.  836  (citing  Basshor  v.  Baltimore  &  O. 
R.  Co.,  8  Atl.  285,  66  Md.  99). 

Under  Mechanic's  lien  Law  (Hurd's  Rev. 
St.  1911,  c.  82)  S§  1,  7,  21,  giving  a  contractor 
a  lien  for  the  amount  due  him  for  material, 
fixtures,  apparatus,  machinery,  services,  or 
labor,  providing  that  no  lien  for  material 
shall  be  defeated  for  want  of  proof  that  the 
material  after  the  delivery  actually  entered 
into  the  construction  of  the  building,  though 
it  be  not  shown  that  such  material  was  actu- 
ally "used  in  the  construction  of  such  build- 
ing or  improvement,**  and  giving  subcontrac- 
tors liens  for  materials,  a  subcontractor  of 
the  original  contractor  to  construct  a  brick 
and  reinforced  concrete  building  is  not  en- 
titled to  a  lien  for  lumber  furnished  for  false 
work,  and  subsequently  removed ;  the  quoted 
words  referring  to  material  used  as  a  part  of 
the  construction,  so  as  to  become  a  part  of 
the  completed  structure.  Rittenhouse  &  Bm- 
bree  Co.  v.  F.  E.  Brown  &  Co.,  98  N.  £2.  971, 
972,  254  lU.  549. 

While  food  furnished  a  railroad  contrac- 
tor for  his  workmen  may  be  said  to  be  "used" 
in  the  construction  of  th&  road  on  which  they 
work,  it  is  only  so  in  a  remote  and  consequen- 
tial way  or  sense,  and  will  not  give  the  fur- 
nisher a  mechanics'  lien  thereon.  Groceries 
and  food  furnished  for  workmen,  while  in  a 
sense  used  in  the  construction  of  the  road, 
are  not  materials  which  so  enter  into  its  con- 
struction that  a  lien  can  be  based  on  them. 
S.  B.  Luttrell  A  Co.  v.  Knoxville,  L.  &  J.  R. 
Co.,  105  8.  W.  565,  572,  119  Tenn.  492  (citing 
Giant  Powder  Co.  v.  Oreg(m  Pacific  Ry.  (3o., 
42  Fed.  474,  8  L.  R.  A.  700;  ElUott,  R.  R.  | 
1068). 

Used  In  Interstate  oonimeroe 

Under  the  safety  appliance  act  of  March 
2,  1893,  c.  196,  §  2,  27  Stat  531,  which  makes 
it  unlawful  for  any  railroad  company  engag-' 
ed  in  interstate  commerce  to  haul  or  permit 
to  be  hauled  or  used  on  its  lines,  any  car  used 
in  movlDg  interstate  traffic,  not  equipped 
with  couplers  coupling  automatically  by  im- 
pact, as  amended  by  Act  March  2,  1903,  c. 
976,  S  1,  32  Stat.  943,  which  provides  that  the 
provisions  of  the  original  and  amendatory 
acts  relating  to  couplers,  etc.,  shall  be  held  to 
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appl^'  to  all  cars  used  on  any  railroad  engag* 
ed  In  interstate  commerce,  a  car  with  a  de- 
fective coupler,  billed  for  the  repair  shop,  but 
which  was  not  sent  there  but  was  left  on  a 
track  In  ordinary  use  lu  a  switchyard,  to  be 
repaired  by  the  switchmen  and  then  coupled 
to  other  cars,  was  being  "used,"  within  the 
meaning  of  the  statute.  Erie  R.  Go.  ▼.  Rus- 
sell, 183  Fed.  722.  724,  106  C.  C.  A.  100. 

The  word  **used,"  In  Safety  Appliance 
Act  March  2, 1893,  requiring  common  carriers 
to  equip  any  car  used  in  moving  iiiterstate 
tralfic  with  automatic  couplers,  applies  to  all 
cars  and  trains  operated  by  a  railroad  carrier 
of  Interstate  commerce  over  an  interstate 
highway,  irrespective  of  whether  they  are  op- 
erated between  points  situated  In  the  same 
state,  or  whether  they  are  empty,  or  whether 
the  traffic  carried  is  inten^tate  traffic.  Wa- 
bash It.  Co.  V.  United  States,  168  Fed.  1,  3, 
93  C.  C.  A.  393. 

A  freight  car  loaded  with  interstate 
freight,  and  placed  on  a  side  track  in  the 
railway  yard  at  destination,  to  await  simple 
repairs  to  the  automatic  coupler,  is  *'used  in 
moving  interstate  commerce,"  within  the 
meaning  of  Safety  Appliance  Act  March  2, 
1893,  27  Stat.  531,  when  a  coupling  with  an- 
other car  is  thereafter  attempted  by  the  car- 
rier's order,  during  the  course  of  switching 
operations.  Delk  v.  St  Louis  &  S.  F.  R.  Co., 
31  Sup.  Ct.  617,  620,  220  U.  S.  580,  55  L.  Ed. 
590. 

A  car  loaded  with  coal,  to  be  delivered  to 
a  consignee  In  another  state,  is  "used  In  mov- 
ing interstate  traffic,"  within  the  meaning  of 
Safety  Appliance  Act  March  2,  1893,  c.  196, 
§  2,  27  Stat  531,  by  the  railroad  company 
which  takes  it  from  the  place  of  loading,  al- 
though such  company  only  undertakes  to  de- 
liver it  to  a  connecting  carrier  within  the 
same  state.  United  States  v.  Southern  Ry. 
Co.,  135  Fed.  122,  126. 

The  phrase  *'nHe<l  in  moving  Interstate 
traffic^'  does  not  mean  that  a  car  must  be 
actually  loaded  and  on  its  journey  from  one 
state  to  another  In  order  to  be  within  the 
provisions  of  the  act,  but  only  that  it  has 
been,  and  is  intended  to  be,  so  used  whenever 
required,  and  it  is  a  violation  of  the  act  to 
move  such  a  car  not  e<iuipi>ed  with  automatic 
couplers  from  one  state  to  another  as  a  part 
of  a  train,  although  it  is  empty  at  the  time ; 
nor  is  the  mere  fact  that  it  is  destined  to  a 
repair  shop  a  defense.  United  States  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  154  Fwl.  516,  518. 

A  car  used  in  Intrastate  commerce  only, 
though  moved  In  a  train  containing  a  car 
bearing  Interstate  traffic,  was  not  "used  in 
connection  therewith,"  where  they  were  in 
different  parts  of  the  train  and  not  .in  posi- 
tion to  be  coupled  or  uncoupled.  United 
States  v.  Illinois  Cent  R.  Co.,  166  Fed.  997, 
999. 

The  federal  safety  appliance  act  applies 
to  a  defective  car  or  engine  used  in  moving  a 


box  car  from  one  switch  track  to  another  In 
defendant's  yards,  when  the  purpose  of  mov- 
ing such  car  is  to  load  It  with  merchandiise 
for  shipment  Into  another  state.  The  act 
does  not  apply  to  cars  which,  though  stand- 
ing on  the  tracks  of  railroads  engaged  in  in- 
terstate commerce,  were  not  being  used  in 
such  commerce;  and  where,  after  an  inter- 
state carriage  a  car  is  unloaded,  it  ordinarily 
ceases  to  be  used  in  interstate  commerce,  as 
where  it  is  used  in  intrastate  traffic,  or  re- 
mains idle,  awaiting  repairs  or  such  future 
use  as  may  afterwards  be  determined;  but 
where,  after  an  Interstate  icarriage,  it  is  to 
return  empty  to  the  state  from  which  it 
came,  it  is  within  the  act  throughout  the  trip, 
including  the  time  between  the  unloading  and 
the  beginning  of  the  return  trip.  A  defective 
car,  which  is  being  hauled  in  a  train  that 
contains  cars  that  are  being  used  in  moving 
Interstate  commerce,  is  within  the  act,  though 
the  defective  car  is  not  itself  being  "used  in 
interstate  commerce."  Bresky  v.  Minneap- 
oUs  &  St.  L.  Ry.  Co.,  132  N.  W.  337,  338,  115 
Minn.  .386. 

USE  AND  OCCUPATIOir 

See  Action  for  Use  and  Occupation. 

USEFUI. 

The  utility  intended  by  Rev.  St  |  4929, 
authorizing  the  granting  of  a  patent  for  any 
new,  "useful,"  and  original  shape  or  configu- 
ration of  any  article  of  manufacture,  is  ar- 
tistic, and  not  practical.  What  is  meant  is 
that  the  design  shall  constitute  something 
which  is  artistically  worth  the  while,  and  is 
not  frivolous  or  hurtful.  Williams  Calk  Ca 
V.  Neverslip  Mfg.  Co.,  136  Fed.  210,  215. 

Proper  synonymoiis 

As  used  in  the  rule  of  the  Circuit  Court 
of  Appeals,  providing  that,  whenever  it  sliail 
be  necessary  or  "proper,"  in  the  opinion  of 
the  presiding  judge,  that  original  papers 
should  be  inspected  in  the  court  upon  writ  of 
error  or  appeal,  the  presiding  Judge  may 
make  such  order  for  the  safe-keeping  and 
return  of  such  original  papers,  as  to  him  may 
seem  **proper,"  etc.,  the  word  "proper"  is 
equivalent  to  the  word  "useful"  or  the  word 
"aidful."  The  rule  fixes  the  Umlt  within 
which  the  presiding  judge  may  act  in  such 
matter,  and  he  is  not  autliorlzed  to  make  an 
order  for  incoriwrating  original  papers  intro- 
duced in  evidence  in  the  record,  instead  of 
copies,  merely  for  the  purpose  of  saving  ex- 
pense, nor  unless  In  his  opinion  an  inspection 
of  the  originals,  as  dLstlnguished  from  'au- 
thenticated copies,  is  either  necessary  or 
would  be  useful  or  aidful  in  the  determina- 
tion of  the  appeal.  Dowaglac  Mfg.  Ca  v. 
Brennan  &  Co.,  156  Fed.  213,  215. 

USEFUI.  DESIGN 

The   term  "useful,"   in  relation  to  de- 
signs  means  adaptation  to  producing  pleas- 
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ant  emotions.  There  must  be  originality  and 
beauty.  Mere  mechanical  skill  is  not  suffi- 
cient. Roberts  v.  Bennett,  136  Fed.  lOB,  195, 
69  C.  C.  A.  533  (citing  Rowe  t.  Blodgett  & 
Clapp  Co.,  103  Fed.  873;  Bevin  Bros.  Mfg. 
Co.  V.  Starr  Bros.  Bell  Co.,  114  Fed.  362; 
Eaton  V.  Lewis,  115  Fed.  636 ;  Id,,  127  Fed. 
10l8,  61  C.  C.  A.  562).  See,  also,  H.  S.  Barle 
Mfg.  Co.  V.  Clark  ft  Parsons  Co.,  154  Fed. 
851,  852  (citing  Gorham  Mfg.  O.  v.  White,  14 
Wall.  511,  20  L.  Ed.  731;  Westinghouse 
Electric  ft  Mfg.  Co.  v.  Triumph  Electric  Co., 
97  Fed.  101,  38  C.  C.  A.  65;  Rowe  v.  Blodgett 
&  Clapp  Co.,  112  Fed.  61,  50  C.  C.  A.  120; 
and  Walker,  Pat.  [4th  Ed.l  §  375). 

USEFUIi  ENTERPRISE 

The  business  of  conducting  public  bil- 
liard halls  and  i)oolrooms  is  not  a  ''useful 
enterprise"  within  the  rule  that  a  municlpal- 
Uy  cannot  say  who  shall  exercise  the  right 
of  engaging  in  a  lawful  business  haying  no 
injurious  tendency;  and  an  ordinance  au* 
thorlssing  the  licensing  of  poolrooms  is  valid, 
fioytino  V.  McAleer,  103  Pac.  174,  10  CaL 
App.  683. 

USEFUIiNEBB 

See  Reasonable  State  of  Usefulness. 

UBEIiESS 

Highway  Law,  Laws  1890,  p.  1193,  c  568, 
§  84,  authorizing  the  discontinuance  of  a 
highway  as  **useless,"  means  "practically 
useless,"  and  not  ^'absolutely  useless,"  since 
the  term  "useless"  Is  seldom  employed  in  its 
absolute  sense.  In  re  Trask,  92  N.  Y.  Supp. 
156,  157,  46  Misc.  Rep.  244. 

Under  the  statute  providing  that  a  high- 
way may  be  discontinued  when  a  majority 
of  the  commissioners  shall  determine  that  it  is 
•^useless,"  a  highway  should  be  discontinued 
as  useless  where  it  is  substantially  abandoned 
by  the  general  public,  or  where  some  other 
highway  will  better  accommodate  the  pub- 
lic. In  re  Rowland,  108  N.  Y.  Supi>.  1122, 
1123. 


See  Nonuser. 

Dedication    presumed    from    user,    see 
Dedication. 

IT8INO  FOR  HIRE 

As  used  in  an  ordinance  providing  for 
the  payment  of  a  license  by  owners  of  vehl^ 
cles  used  or  let  for  hire,  the  term  "using  for 
hire"  was  intended  to  apply  to  cases  where 
Iiersons,  the  hirers,  did  not  take  temporary 
I>ossession,  but  ivhere  the  owners  handled 
the  wagon  and  team  for  pay.  Swetman  v. 
City   of  Covington  (Ky.)  82  S.  W.  .386. 

USING  BCAII.8  TO  DEFRAUD 

See   Defraud;    Fraudulent   Use   of   the 
Mails;  Scheme. 


USUAL 

See  Unusual 

In  prosecutions  for  homicide,  in  charging 
as  to  the  presumption  that  persons  intend  the 
ordinary  results  of  their  acts,  the  words 
'*nece8sary,"  "prqbable,"  "usual,"  and  "ordi- 
nary" are  substantially  synonymous.  Beau- 
regard V.  State,  131  N.  W.  347,  351,  146  Wis, 
280. 

•  Reining  or  driving  a  runaway  horse  is 
not  driving  in  the  * 'usual  and  customary" 
manner.  Williams  v.  San  Francisco  A  N,  W. 
R.  Co.,  93  Pac.  122,  129,  6  Cal.  App.  715. 

UBUAI.  ABODE 

See  House  of  Usual  Aboda 

UBUAI.  AlTD  ORDINARY  GARE 

The  words  "usual  and  ordinary  care," 
In  connection  with  an  extrahazardous  busi- 
ness, such  as  conducting  an  electric  light 
company,  mean  nothing  more  or  less  than 
that,  if  there  be  great  danger  and  hazard, 
there  should  be  a  corresponding  degree  Of 
skill  and  attention  required  by  law.  Bourke 
V.  BuUe  Electric  ft  Power  Co.,  83  Pac.  470, 
474,  33  Mont  267. 

UBUAI.  BUBINE88  OFFICE 

Under  Rev.  St.  1899,  i|  8092  (Ann.  St 
1906,  p.  3i^),  providing  that  in  suits  agaln.^ 
mutual  companies  process  shall  be  served  on  ' 
the  president,  secretary,  or  chief  officer  in 
charge  of  the  "principal  office"  of  such  com- 
pany, a  return  of  service,  reciting  that  it  was 
served  on  the  secretary  of  the  company,  he 
being  in  said  defendant's  "usual  business 
office"  and  in  charge  thereof,  is  InsufBcieut 
to  confer  Jurisdiction,  since  it  does  not  show 
that  such  office  was  the  company's  principal 
office.  Thomasson  v.  Mercantile  Town  Mut 
Ins.  Co.,  116  S.  W.  1092,  1004,  217  Mo.  4S5; 
Wicecarver  ▼.  Mercantile  Town  Mut  Ins. 
Co.,  117  S.  W.  698,  700,  137  Mo.  App.  247. 

UBUAI.  CHARGE 

Insurance  is  a  ^'usual  charge,"  within 
the  terms  of  a  Joint  adventure  contract  pro- 
viding that,  in  ascertaining  net  profits, 
'taxes  on  the  capital  employed  and  other 
charges  as  usual"  were  to  be  made.  Stone 
V.  Wright  Wire  Co.,  85  N.  E.  471,  473,  199 
Mass.  306. 

USUAI.  COURSE  OF  BUSINESS 

Commercial  paper  may  be  said  to  be  re- 
ceived in  the  "usual  course  of  business"  when 
It  Is  Indorsed  and  delivered  for  value  under 
such  circumstances  that  a  business  man  of 
ordinary  Intelligence  and  capacity  would 
give  his  money,  goods,  or  credit  for  it,  when 
offered  for  the  purpose  for  which  it  is  trans- 
ferred; and  it  would  not  be  in  due  course.  If 
he  should  at  once  suspect  the  integrity  of  the 
paper  itself,  or  the  credit  and  standing  of 
the  party  offering  it    Matlock  v.  Scheuer- 
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man,  93  Pac.  823,  826,  (51  Or.  49,  17  L.  B.  A. 
(N.  S.)  747. 

The  expression  "usual  course  of  busi- 
ness,** as  one  of  limitation  upon  the  powers 
of  a  corporation.  Is  generally  referrable  to 
the  activities  of  a  going  concern  and  has 
little.  If  any,  application  to  one  which  is  up- 
on the  threshold  of  liquidation  because  of  in- 
solvency. In  the  latter  condition,  the  man- 
aging officers,  with  the  approval  of  the  share- 
holders, may  make  any  fair  and  equitable 
disposition  of  the  assets  which,  not  being  in 
violation  of  any  provision  of  law,  will  in- 
sure the  payment  of  all  debts  and  is  reason- 
ably calculated  to  preserve  the  largest  equity 
for  the  shareholders.  George  v.  Wallace,  185 
Fed.  286,  295, 101  a  a  A.  662. 

The  transferring  of  goods  Into  the  name 
of  an  insolvent's  broker,  falsely  stating  that 
they  are  his,  and  selling  them  as  his,  when 
they  are  not,  is  not  a  "sale  in  the  usual 
course  of  business"  of  the  true  owner.  Ja- 
quith  v.  Davenport,  84  N.  B.  125,  127,  197 
Mass.  897. 

USUAL  DOME8TIO  BBMTiBTTiS 

According  to  the  New  York  Pharmacy 
Act,  the  term  *\LSual  domestic  remedies" 
means  medicines,  a  knowledge  of  the  proper- 
ties of  which  and  dose  has  been  acquired 
from  common  use,  and  Includes  only  such 
remedies  as  may  be  safely  employed  without 
the  advice  of  a  physician.  An  unlicensed 
person,  charged  and  proved  to  have  received 
money  for  recommending  a  certain  substance 
as  a  cure  for  disease,  cannot  exculpate  him- 
self by  showing  that  the  substance  he  recom- 
mended was  a  domestic  medicine,  in  the 
sense  that  it  was  a  well-known  remedy,  the 
effect  of  which  was  a  matter  of  common 
knowledge.  State  v.  Huff,  90  Pac.  279,  283, 
75  Kan.  585,  12  L.  B.  A.  (N,  S.)  1094. 

USUAL  FOBM 

The  term  "short  form,**  as  used  In  Acts 
1898,  p.  92,  in  referring  to  the  "short  form" 
of  bills  of  exceptions  In  that  act,  as  contrast- 
ed with  bringing  up  the  case  'in  the  usual 
form,"  refers  to  excepting  to  the  judgment, 
decree,  or  verdict,  segregating  a  certain  rul- 
ing, assigning  error  on  it,  and  bringing  it  up 
as  a  necessarily  controlling  ruling  In  the  brief 
mode  set  out  in  the  statute.  The  "usual  form" 
referred  to  means  some  form  or  methods  for 
bringing  cases  to  the  reviewing  court,  which 
were  usual  before  the  enactment  of  the  stat- 
ute. Lyndon  v.  Georgia  R.  ft  Electric  Co., 
58  S.  E.  1047-1050.  129  Ga.  353. 

USUAL  OUTBUILDINGS 

A  deed  of  property  intended  for  an  Im- 
proved residence  district  contained  a  restric- 
tion, for  the  benefit  of  the  grantor  and  his 
grantees,  that  "no  buildings,  other  than 
dwelling  houses  ♦  •  ♦  with  the  usual 
outbuildings  appurtenant  thereto,"  should  be 
erected  or  used  upon  said  land.    Held  that, 


oonstming  the  restriction  with  referaice  to 
the  meaning  of  the  language  at  the  date  of 
the  deed,  a  garage  or  storehouse  for  automo- 
biles was  not  of  the  kind  described  as  the 
"usual  outbuildings  appurtenant  thereto," 
and  that  its  erection  was  a  violation  of  the 
restriction.  Riverbank  Improvement  Co.  ▼. 
Bancroft,  95  N.  E.  216,  218,  209  Mass.  217,  34 
L.  R.  A.  (N.  S.)  730,  Ann.  Gas.  1912B,  45a 

USUAL  PLAGE  OF  ABODE 

See  House  of  Usual  Abode. 

The  term  "usual  place  of  abode,**  as  used 
in  statutes  authorizing  substituted  service  of 
summons  on  a  defendant,  means  the  place  of 
residence  of  the  defendant  at  the  time  of 
service.  Minnesota  Thresher  Mfg.  Co.  v. 
L'Heureux,  U8  N.  W.  565,  82  Neb.  602  (clt^ 
Ing  Blodgett  v.  Utley,  4  Neb.  25;  Seymour 
V.  Street,  5  Neb.  85;  Earle  ▼.  McVeigh,  91 
U.  S.  593,  23  L.  Ed.  398;  Gapehart  v.  Cun- 
ningham, 12  W.  Va.  750;  Ruby  ▼.  Pierce, 
104  N.  W.  1142,  74  Neb.  754) ;  BerryhiU  v. 
Sepp,  119  N.  W.  404,  405,  106  Minn.  458,  21 
L.  R.  A.  (N.  S.)  344  (citing  and  adopting  State 
V.  Toland,  15  S.  E.  599,  600,  36  S.  G.  515; 
Du  Val  V.  Johnson,  39  Ark.  182,  192;  Walk- 
er V.  Stevens,  72  N.  W.  1038,  62  Neb.  653; 
Mygatt  V.  Coe,  44  AU.  198, 199,  63  N.  J.  Law, 
510;  Ser  v.  Bobst,  8  Mo.  506,  507;  Earle  ▼. 
McVeigh,  91  U.  S.  503,  23  L.  Ed.  398;  Madi- 
son County  Bank  v.  Suman'a  Adm*r,  79  Mo. 
527,  530;  Missouri,  K.  &  T.  Trust  Go.  ▼.  Nor- 
rls,  63  N.  W.  634,  61  Minn.  256). 

Gne  who  had  a  plural  wife  went  to  Eng- 
land with  her  and  resided  and  worked  there 
for  three  years.  During  his  absence  in  Eng- 
land, his  other  wife  A.  built  a  house  in  Salt 
Lake  City  with  money  furnished  by  him, 
and  during  his  absence  she  Uved  therein. 
He  never  saw  the  house  nor  lived  in  it  un- 
til after  his  return  from  England,  during 
which  time  summons  was  attempted  to  be 
served  on  him  by  leaving  a  copy  at  such 
house  with  his  wife  A.,  on  which  Judgment 
was  rendered  by  default,  concerning  which 
he  had  no  knowledge  until  he  returned  from 
England.  Held,  that  such  house  was  not 
plaintlff*s  'Visual  place  of  abode"  within 
Comp.  Laws  1907,  i  2948,  subd.  8,  authoriz- 
ing substituted  service  by  leaving  a  copy  of 
the  process  at  the  defendant's  usual  place  of 
abode  with  a  suitable  person  at  least  foui^ 
teen  years  of  age;  the  term  "place  of  abode*' 
as  so  used  being  the  place  where  defendant 
lives  or  abides,  his  "then  present  residence,** 
and  is  not  synonymous  with  "domicfle.** 
Grant  v.  Lawrence,  108  Pac.  931,  933,  37 
Utah,  450,  Ann.  Gas.  1912C,  280. 

The  term  '*usual  place  of  abode,**  as  used 
in  Gen.  St  1865,  a  164,  |  13,  providing  that 
"in  suits  in  •  ♦  •  divorce  •  ♦  •  if 
the  plaintiff  or  other  person  for  him  shall 
allege  in  his  petition  that  part  or  all  of  the 
defendants  are  nonresidents  of  the  state,  or 
have  absconded  or  absented  themselvea  from 
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their  *usual  place  of  abode*  in  this  state, 
etc.,  the  derk  shall  make  an  order  or  publi- 
cation,'* etc.,  means  and  Is  used  In  the  same 
sense  as  the  word  "residence"  is  used.  In 
an  action  for  divorce,  a  petition  alleged  ''that 
defendant  is  a  nonresident  of  this  state,  or 
that  he  has  absconded  or  absented  himself 
from  his  nsnal  place  of  abode  in  this  state 
so  the  ordinary  process  of  law  cannot  be 
served  upon  him.**  Held,  that  the  allegations 
were  sufficient  to  authorize  an  order  for 
service  of  notice  by  publication.  Hlnkle  v. 
Lovelace,  102  S.  W.  1015,  1017,  204  Mo.  208, 
11  L.  R.  A.  (N.  S.)  730,  120  Am.  St  Rep.  698, 
11  Ann.  Cas,  794. 

As  used  in  B.  &  C.  Gomp.  S§  55,  396, 
400,  subd.  2,  providing  that  "the  summons 
shall  be  served  by  delivery  of  a  copy  thereof 
*  *  *  to  the  defendant  personally  or  if  he 
be  not  found,  to  some  person  of  the  family 
above  the  age  of  fourteen  years  at  the  dwell- 
ing house  or  usual  place  of  abode  of  defend- 
ant," the  terms  ''dwelling  house'*  and  '*usual 
place  of  abode**  are  synonymous  and  evident- 
ly mean  a  domicile.  McFarlane  v.  Cornelius, 
73  Pac.  325,  328,  43  Or.  513. 

USUAL  PLAOi:  OF  RE8IDENOE 

The  term  "usual  place  of  residence,*'  as 
used  in  statutes  authorizing  substituted  serv- 
ice of  summons  on  a  defendant,  means  the 
place  of  residence  of  the  defendant  at  the 
time  of  service.  Minnesota  Thresher  Mfg. 
Co.  V.  L*Heureux,  118  N.  W.  565,  82  Neb. 
692  (citing  Blodgett  v.  Utley,  4  Neb.  25;  Sey- 
mour V.  Street,  5  Neb.  85;  Earle  v.  McVeigh, 
91  U.  S.  503,  23  li.  Ed.  398 ;  Capehart  v.  Cun- 
ningham, 12  W.  Va.  750;  Ruby  ▼•  Pierce, 
104  N.  W.  U42,  74  Neb.  754). 

VSUAI.  RESIDEHGB 

"  'Usual  residence*  meaus  customary; 
common.'*  State  v.  Snyder,  82  S.  W.  12,  27, 
182  Mo.  462  (quoting  State  y.  Washburn,  48 
Mo.  240). 

UStTAIi  RISK 

An  insurance  policy  insuring  a  brig 
against  "risks  contained  in  all  regular  poli- 
cies** of  insurance,  being  an  Insurance  against 
the  "usual  risks**  was  insurance  against 
loss  by  capture.  Levy  v.  Merrill,  4  Me.  (4 
Greenl.)  180,  186. 

XJBUAJL  SHORT  RATE 

A  fire  Insurance  policy  provided  that  the 
assured  might  cancel  the  policy  when  the  pre- 
mium or  note  or  obligation  given  for  such 
premium  has  been  actually  and  fully  paid 
in  cash,  in  which  case  the  company  might  re- 
tain the  usual  short  rate  from  the  date  of 
the  policy  to  the  time  of  cancellation.  A  pol- 
icy was  issued  for  a  term  of  five  years;  the 
premium  being  payable  in  five  annual  install- 
ments of  $19  each,  and  the  first  installment 
being  paid  on  the  issuance  of  the  policy.  The 
usital  rate  for  insurance  for  the  term  of  one 
year  was  92SJSO.    Held,  that  insured  was  not 


tt 
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entitled  to  cancel  the  policy  at  the  termina- 
tion of  the  first  year  without  paying  either 
the  remaining  installments  or  the  rate  for 
a  one-year  policy.  The  "usual  short  rate" 
referred  to  in  the  policy  is  the  customary 
rate  charged  for  insuring  like  property  in  a 
like  amount  for  original  short-term  insur- 
ance. Home  Ins.  Co.  v.  Hamilton,  128  S.  W. 
273,  274,  143  Mo.  App.  237. 

USUAI.  STOPPIHO  FLAOE 

As  used  in  St.  1898,  f  1818,  declaring 
that,  if  any  passenger  shall  refuse  to  pay  his 
fare,  he  may  be  ejected  at  any  "usual  stop- 
ping place,**  the  words  **usual  stopping  place 
do  not  mean  "station  or  passenger  station, 
but  rather  a  place  reasonably  safe  for  the 
discharge  of  passengers,  and  where  they  will 
not  be  exposed  to  unreasonable  hazard. 
Hence  the  statute  was  satisfied  by  ejecting 
the  passenger  at  a  point  where  a  large  num- 
ber of  employes  engaged  in  mills  were  re- 
ceived and  discharged  by  defendant  In  going 
to  and  coming  from  a  dty;  accessible  dwell- 
ing houses  being  not  more  than  500  or  600 
feet  away,  and  a  hotel  within  60  rods,  though 
there  was  no  depot  or  ticket  oflce  at  that 
point  Habeck  v.  Chicago  &  N.  W.  Ry.  Co., 
132  N.  W.  618,  619,  146  Wis.  645,  Ann.  Cas. 
1912C,  485. 

USUAJLIiT 

In  an  action  for  injuries  to  a  passenger, 
an  instruction  that  plaintiff  assumed  the 
risks  "ordinarily**  incident  to  the  coupling 
of  the  cars,  instead  of  such  risks  as  were 
"usually**  incident  thereto,  was  not  objec- 
tionable; such  words  being  regarded  as  syn- 
onymous. St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Morrow  (Tex.)  93  S.  W.  162,  163. 

USVAIXT  OITLTnrATED  OR  IMPROV- 


Code  Civ.  Proc.  t  325,  providing  that  ad- 
verse possession,  not  based  on  a  written  in- 
strument, Judgment,  or  decree,  may  be  estab- 
lished by  showing  that  the  land  was  "usually 
cultivated  or  improved,*'  means  that  the  land 
should  be  cultivated  or  Improved  in  the  man- 
ner and  to  the  extent  usual  in  the  case  of 
similar  property.  Gray  v.  Walker,  108  Pac. 
278,  279,  157  Cal.  381. 

USUAIXY  LIABIiE 

Within  the  rule  that  the  limit  of  munici- 
pal responsibility  to  dispose  of  surface  wa- 
ters and  sewage  is  to  provide  for  such  storms 
as  are  usually  liable  to  occur,  the  term  "usu- 
ally liable**  excludes  storms  which  are  liable 
to  occur,  and  so  are  within  reasonable  an- 
ticipation that  they  may  or  will  occur,  but 
only  at  long  intervals.  Creuder  Paescbke  A 
Frey  Co.  v.  City  of  Milwaukee,  133  N.  W. 
835,  839,  147  Wis.  491. 

VBVAXJUr  RESIBEUT  WITHIN 

Inhabitant  of,   synonymous,   see  Inhab- 
itancy— Inhabitant 
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USUCAPTION 

"Usucaptlon,"  a  term  concerning  the  ac- 
quisition of  title  to  land,  relates  purely  to  a 
question  of  law.  Cooper  y.  Falk,  83  South. 
667,  570,  109  La.  474. 

USUFRUCT 

The  term  "usufruct"  signifies  the  right 
of  enjoying  a  thing,  the  property  of  which 
is  rested  in  another,  and  to  draw  from  the 
same  all  the  profit,  utility,  and  advantage 
which  it  may  produce,  provided  it  be  with- 
out altering  the  substance  of  the  thing. 
Schwartz  v.  Gerhardt,  75  Pac.  698,  699,  44 
Or.  425  (citing  Bouv.  Law  Diet.). 

As  used  in  Rev.  Civ.  Code,  art  2480,  pro- 
viding that,  in  all  cases  where  the  thing  sold 
remains  in  the  possession  of  the  seller  be- 
cause he  has  reserved  to  himself  the  UHuf  ruct 
or  retains  possession  by  a  precarious  title, 
there  is  reason  to  presume  that  the  sale  is 
simulated,  and,  with  respect  to  third  per- 
sons, the  parties  must  produce  proof  that 
they  are  acting  in  good  faith  and  establish 
the  reality  of  the  sale,  the  word  "usufruct" 
embraces  the  right  of  habitation  or  occupan- 
cy reserved  by  the  vendor,  and  under  whicb 
he  retains  possession  of  the  thing  sold.  This 
retention  of  possession  by  reservation  in  the 
deed  or  by  agreement  with  the  vendee  cre- 
ates a  prima  facie  presumption  of  fraud, 
since  such  possession  is  inconsistent  with 
the  nature  of  the  contract  of  sale,  trans- 
ferring as  it  does  the  ownership  and  posses- 
sion of  the  property.  Radovlch  v.  Jenkins, 
48  South.  988,  989,  123  La.  355. 

Civ.  Code  La.  art.  533,  defines  a  "usu- 
fruct" as  the  right  of  enjoying  a  thing  the 
property  of  which  is  vested  in  another,  and 
to  draw  from  the  same  all  the  profits,  utili- 
ties, and  advantages  which  it  may  produce, 
provided  it  be  without  altering  the  substance 
of  the  thing.  It  also  declares  that  the  obli- 
gation of  not  altering  the  substance  of  the 
thing  takes  place  only  In  the  case  of  a  per- 
fect usufruct.  Article  534  declares  money  to 
be  an  imperfect  usufruct,  and  by  article  536 
the  ownership  of  such  a  usufruct  is  In  the 
**usufructuary,"  who  is  entitled  under  ar- 
ticle 556  to  the  possession  and  use  of  the 
usufruct,  and  to  proceed  by  action  against  all 
persons  who  obtain  possession  and  enjoyment 
thereof.  Held,  that  the  po.sition  of  a  "usu- 
fructuary" of  money  was  unlike  that  of  an 
executor  or  administrator,  but  like  that  of 
a  legal  owner.  Benedict  v.  Clarke,  123  N.  Y. 
Sur>p.  964,  965,  139  App.  Div.  242. 

USUFRUCTUABY 

A  person  to  whom,  out  of  the  revenues 
or  an  estate,  a  certain  amount  is  to  be  paid 
monthly  is  not  a  ^'usufructuary."  Succt^ssion 
of  Ward,  34  South.  135,  136,  110  La.  75. 

Civ.  Code  La.  art.  5.'13,  defines  a  "usu- 
fruct" as  the  right  of  enjoying  a  tMng  the 


property  of  which  is  vested  in  another,  and 
to  draw  from  the  same  all  the  profits,  util- 
ities, and  advantages  which  it  may  produce, 
provided  it  be  without  altering  the  substance 
of  the  thing.  It  also  declares  that  the  ob- 
ligation of  not  altering  the  substance  of  the 
thing  takes  place  only  in  the  case  of  a  per- 
fect usufruct.  Article  534  declaims  money 
to  be  an  imperfect  usufruct,  and  by  article 
536  the  ownership  of  such  a  usufruct  la  in 
the  usufructuary,  who  is  entitled  under  ar- 
ticle 556  to  the  possession  and  use  of  the  usu- 
fruct, and  to  proceed  by  action  against  all 
persons  who  obtain  possession  an^  enjoyment 
thereof.  Held,  that  the  position  of  a  "usu- 
fructuary" of  money  was  unlike  that  of  an 
executor  or  administrator,  but  like  that  of  a 
legal  owner.  Benedict  v.  Clarke,  123  N.  T. 
Supp.  964,  065,  139  App.  Div.  242. 

USURIOUS 

See,  also,  Usury. 

Place  where  usurious  Interest  Is  taken 

as    disorderly    house,    see    Disorderly 

House. 

To  make  a  contract  of  loan  "usurious" 
it  must  appear  that,  at  the  time  the  contract 
was  entered  into,  the  parties  agreed  that  an 
unlawful  rate  of  interest  should  be  paid  and 
received.  In  the  absence  of  such  under- 
standing any  subsequent  conduct  of  the  iwr- 
ties,  however  fraudulent,  will  not  make  the 
contract  "usurious."  Ardmore  Loan  & 
Trust  Co.  V.  Dillard,  104  S.  W.  814,  816,  7 
Ind.  T.  501. 

Under  Laws  1891,  c.  4022,  p.  61,  {  2,  de- 
fining usurious  contracts  and  prescribing 
penalties  and  forfeitures,  and  which  by  sec- 
tion 2  makes  unlawful  and  usurious  an^*  con- 
tract, contrivance,  or  device  whatever, 
whereby  the  debtor  is  required  or  obligated 
to  pay  a  greater  sum  than  the  actual  prin- 
cipal sum  received,  together  with  interest  at 
the  rate  of  10  per  cent  per  annum,  a  con- 
tract by  a  coriH)ration,  not  operating  under 
the  building  and  loan  association  laws  of 
Florida,  with  a  shareholder,  whereby  the  cor- 
poration agrees  to  advance  to  the  sharehold- 
er .^7.300  at  7  per  cent,  interest  per  annum, 
and  that  the  interest  should  be  calculated 
and  added  to  the  principal,  and  the  sum  thu» 
obtained  should  be  divided  into  120  equal 
monthly  payments  of  $82.13,  due  on  the  11th 
day  of  each  succeeding  month,  and  that  10 
per  cent,  of  the  whole  sum,  or  $730,  should  be 
deducted  as  a  bonus  for  making  the  ad- 
vance and  that  therefore  the  real  transaction 
was  an  advance  or  loan  of  $6,570  at  10  per 
cent  per  annum,  and  that  under  the  terms  of 
the  contract  a  penalty  of  10  per  cent  was 
to  be  imposed  on  the  shareholder  If  he  made 
default  in  paying  any  one  of  these  mondily 
installments,  and  that  the  installment  should 
then  also  bear  interest  at  7  per  cent  per  an- 
num, and  that,  if  the  borrower  ma<le  defimlt 
in  the  payment  of  three  consecutive  inoothly 
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installments,  the  whole  debt  should  Ipso  fncto 
become  due,  payable,  and  collectible,  with  no 
provision  in  the  contract  for  eliminating  any 
part  of  the  unearned  Interest  contained  In 
the  installments  thus  precipitated  to  maturi- 
ty, Is  unlawful  and  ''usurious."  Maxwell  v. 
Jacksonville  Loan  &  Improvement  Co.,  34 
South.  255,  268,  45  Fla.  425. 

Rev.  St  1895,  art.  3104,  provides  for  for- 
feiture of  all  interest  where  usurious,  and 
Bev.  St.  1895,  art  3106,  as  amended  by  Acts 
1U07,  p.  277,  c.  143,  declares  that  the  person 
paying  the  usurious  interest  may  recover 
double  the  amount  thereof.  Held,  that  un- 
der Const,  art  16,  §  11,  as  amended  in  1891, 
declaring  that  all  contracts  for  a  greater  rate 
of  interest  than  10  per  cent,  shall  be  deemed 
usurious,  the  term  "usurious  interest," 
means  "unlawful  interest,"  and  hence  was 
not  limited  to  the  excess  over  the  lawful  rate, 
but  included  all  the  interest  received  and  col- 
lected. Baum  V.  Daniels,  118  S.  W.  754,  755, 
55  Tex.  Civ.  App.  273. 

The  "usurious  interest,"  which,  under 
Hev.  St  1895,  art  3106,  as  amended  by  Acts 
1907,  c.  143,  is  recoverable  by  the  person  pay- 
ing it  from  the  person  receiving  or  collect- 
ing it,  to  twice  the  amount  so  received  or 
collected,  means  the  whole  amount  of  the 
interest  received,  and  not  the  excess  above 
what  might  lawfully  have  been  received. 
Taylor  v.  Shelton  (Tex.)  134  S.  W.  302, 304. 

Rey.  St  1899,  |  3709  (Ann.  St  1906,  p. 
2077),  provides  that  a  party  exacting  "usu- 
rious interest"  shall  not  recover  more  than 
the  amount  due  on  the  principal  debt,  with 
legal  interest,  after  deducting  therefrom  all 
payments  of  usurious  interest,  whether  paid 
as  commissions  or  as  interest  An  agent  of  a 
lender  furnished  money  to  a  borrower  at  the 
highest  legal  rate  of  interest,  and  without 
the  knowledge  of  the  lender  charged  the  bor- 
rower commissions  for  making  the  loan. 
Held,  that  the  note  was  "usurious."  Little 
V.  Hooker  Steam  Pump  Co.,  100  S.  W.  561, 
563,  122  Mo.  App.  620. 

The  "usurious  transaction,"  from  the 
date  of  which  the  two  years'  limitation 
prescribed  by  U.  S.  Rev.  Stat  t  5198,  for 
actions  to  recover  back  twice  the  amount  of 
interest  paid  a  national  bank,  begins  to  run, 
occurs  on  the  date  of  the  payment  of  the 
usurious  interest,  and  not  on  Uie  date  when 
the  debt  was  paid.  McCarthy  v.  First  Nat 
Bank,  32  Sup.  Ct  240,  241,  223  U.  8.  493,  56 
li.  Cd.  523. 

USURP— USURPATION 

A  person  holding  an  office  to  which  he  is 
Ineligible  under  the  Constitution  is  guilty  of 
' 'usurpation  of  office,"  and  may  be  punished 
l)y  fine,  as  provided  by  Ky.  St  1003,  fi  1364. 
Hill  V.  Anderson,  90  S.  W,  1071,  1072,  122  Ky. 


87  (quoting  Commonwealth  ▼.  Adams  [Ky.] 
3  Mete.  6). 

Webster  defines  "usurp"  as  "to  commit 
seizure  of  place,  power,  function,  or  the 
like  without  right;  to  seize  and  hold  it  in 
possession  by  force  or  without  right;  as,  to 
*u8urp*  a  throne,"  etc:  Bouvier  defines 
**usurper"  as  "one  who  intrudes  himself  into 
an  office  which  is  vacant  and  ousts  the  in- 
cumbent without  any  color  of  title  whatever; 
his  acts  are  void  in  every  respect"  Ander- 
son gives  the  same  definition,  and  derives  it 
from  "usurapere" — "to  seize  to  one's  own 
use."  To  "usurp"  an  office  is  to  seize  it  by 
force,  actual  or  constructive,  without  any 
color  of  right  or  title.  "U.surpation"  is  en- 
tirely different  from  holding  an  office  origi- 
nally rightfully  possessed,  but  to  which  the 
incumbent  becomes  ineligible.  Thus  one 
holding  the  office  of  notary  public,  who  con- 
tinues to  exereiHe  the  functions  of  that  office 
after  his  appointment  and  qualification  as 
post  master,  is  not  guilty  of  "usurpation"  of 
office,  within  the  statute  making  usurpation 
of  office  a  misdemeanor.  Palmer  v.  Com- 
monwealth, 92  S.  W.  588,  122  Ky.  693.  And 
so,  according  to  these  definitions,  the  defend- 
ant was  not  guilty  of  "usurpation"  of  office, 
within  the  statute,  making  it  an  offense  for 
any  person  to  hold  any  office  after  his  elec- 
tion thereto  shall  have  been  declared  illegal 
by  a  court  of  competent  Jurisdiction,  or  to 
usurp  any  office  eHtabllshed  by  law,  where, 
though  his  election  to  the  office  of  road  super- 
visor was  not  legal,  he  was  put  into  it  by  the 
fiscal  court,  and,  though  he  retained  posses- 
sion and  exercised  the  duties  of  the  office' 
after  the  fiscal  court  had  'declared  the  office 
vacant,  there  had  never  been  a  Judical  de- 
termination that  the  election  was  illegal  by 
a  court  of  competent  Jurisdiction.  Eubank 
V.  Commonwealth,  103  S.  W.  368,  369,  126 
Ky.  348  (quoting  and  adopting  the  definition 
in  Palmer  ▼.  Commonwealth,  92  S.  W.  588, 
122  Ky.  693). 

Where  a  sheriff  collected  taxes  after  his 
term  had  expired,  giving  a  receipt  therefor 
as  an  ex-sheriff,  it  was  not  a  "usurpation" 
of  office,  within  Ky.  St  1903,  {  1364,  as  he 
did  not  profess  in  so  doing  to  hold  the  office 
of  sheriff,  or  to  be  entitled  to  discharge  its 
duties.  Commonwealth  v.  Bush,  115  S.  W. 
249,  252,  131  Ky.  384. 

A  "usurpation"  is  nothing  more  nor  less 
than  the  assumption  of  power  not  authoriz- 
ed. Clark  V.  Brown  (Tex.)  108  S.  W.  421, 
451. 

UStTBPEB 

A  "usurper**  is  one  who  intrudes  himself 
into  an  office  which  is  vacant,  or  ousts  the 
incumbent  without  any  color  of  title.  Pal- 
mer V.  Commonwealth,  92  S.  W.  588,  122  Ky. 
693;  Eubank  v.  Commonwealth,  103  S.  W. 
368,  869,  126  Ky.  348:  Commonwealth  v. 
Bush,  115  S.  W.  249,  252,  131  Ky.  384. 
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See,  also,  TJsnrlona. 

By  the  canon  law,  '^interest"  and  "usury" 
were  synonymous  terms,  and  it  was  unlaw- 
ful to  take  any  money  for  the  use  of  money, 
and  this  law  was  rigidly  enforced  by  the  tem- 
poral authorities  of  England  until  the  reign 
of  Henry  YIII,  when  the  legal  right  to  take 
interest  was  first  created  by  act  of  Parlia- 
ment (St  37  Hen.  VIII,  c  9),  and  ever  since, 
in  England  and  in  this  country,  this  right  has 
existed  in  legal  contemplation  as  the  creature 
of  statutory  enactment  Ex  parte  Berger,  90 
S.  W.  759,  761,  193  Mo.  16,  3  L.  R.  A.  (N. 
S.)  530,  112  Am.  St  Rep.  472,  5  Ann.  Gas. 
38a 

"Usury"  Is  an  illegal  profit  required  and 
received  from  the  borrower  by  a  lender  of 
money,  and  to  constitute  it  there  must  be  a 
loan  or  forbearance,  the  loan  must  be  of 
mon^  or  something  circulating  as  money, 
it  must  be  repayable  absolutely  and  at  all 
events,  and  something  must  be  exacted  for 
the  use  of  the  money  in  excess  of  and  in  ad- 
dition to  the  interest  allowed  by  law.  Clem- 
ens y.  Crane,  84  N.  E.  884,  889,  234  IlL  215. 

Any  profit  made  or  loss  imposed  on  the 
necessities  of  the  borrower,  whatever  form, 
shape,  or  disguise  it  may  assume,  where 
the  treaty  is  for  a  loan,  and  the  capital  is 
to  be  returned  at  all  events,  is  so  much 
profit  taken  on  a  loan  and  amounts  to  "usu- 
ry*' if  it  exceeds  the  legal  rate  of  interest. 
Hall  V.  Eagle  Ins.  Co.  of  London,  Eng.,  130 
N.  Y.  Supp.  774,  783,  151  App.  Div.  815. 

A  profit  greater  than  the  lawful  rate  of 
Interest,  Intentionally  exacted  as  a  bonus  for 
the  loan  of  money,  imposing  on  the  necessi- 
ties of  the  borrower  in  a  transaction  where 
the  treaty  is  for  a  loan  and  the  money  is  to 
be  returned  at  all  events,  is  "usury.**  Dos- 
,  ter  V.  EngUsh,  67  S.  E.  754,  755,  152  N.  0. 
339. 

"Usury"  is  exacting  or  receiving  more 
than  the  lawful  rate  of  interest.  But,  if  the 
debt  on  which  it  is  complained  usury  is  ex- 
acted may  be  wholly  discharged  according 
to  its  terms  without  reaching  the  usury, 
there  is  no  usury,  since  the  debtor  has  the 
privilege  of  paying  the  lawful  sum  only. 
Taylor  v.  Buzard,  90  S.  W.  126, 114  Ma  App. 
622  (citing  Clark,  Cont  401). 

Where  a  loan  contract  allows  the  lender 
to  demand  repayment  of  the  principal  sum, 
with  legal  interest  in  any  event,  and  there 
is  a  further  stipulation  for  a  contingent 
benefit  beyond  the  legal  rate  of  interest,  the 
contract  is  usurious.  "Usury"  arises  where 
a  borrower  gives  the  lender  a  note,  and  at 
the  same  time,  by  separate  agreement,  gives 
him  the  option  to  either  demand  payment  of 
tfte  note  or  to  cancel  it  and  take  stock  depos- 
ited as  collateral  security  and  dividends 
thereon  in  lieu  of  the  note  at  any  time  before 


or  after  maturity.  U.  T.  Hnngerford  Brass 
&  Copperf  Co.  v.  Brigham,  95  N.  Y.  Supp. 
867,  868,  47  Misc.  Bep.  240. 


As   interest 
law 


Sirester   tlian   allowed  hf 


The  offense  of  "usury"  consists  In  tak- 
ing tmlawful  Interest  Sanford  v.  Kunz,  71 
Pac.  612,  613,  9  Idaho,  29. 

Under  Code  1896,  f  2626,  fixing  the  legal 
rate  of  interest,  and  section  2630,  providing 
that  all  contracts  at  a  higher  rate  are  usu- 
rious, "usury,"  generally  speaking,  is  the  tak- 
ing of  more  for  the  use  of  money  than  the 
law  permits.  Darden  t.  Schuessler,  45 
South.  130,  154  Ala.  372. 

Agreement  necessary 

To  constitute  "usury,*'  there  must  be  an 
agreement  on  the  part  of  a  lender  to  receive 
and  on  the  borrower  to  give  for  the  use  of 
money  a  greater  rate  of  interest  than  10  per 
cent  Citizens'  Bank  of  Junction  City  t. 
Murphy,  102  S.  W.  697,  699,  83  Ark.  81. 

To  constitute  "usury,**  there  must  ^ther 
be  an  agreement  whereby  the  borrower  prom- 
ises to  pay  and  the  lender  knowingly  receives 
a  higher  rate  of  interest  than  that  allowed, 
or  such  higher  rate  must  be  knowingly  **Te- 
served,  taken,  or  secured."  Briggs  t.  Steel. 
121  S.  W.  754,  755,  91  Ark.  45a 

Intent 

Erroneously  claiming  more  than  Is  due  la 
not  "usury.**  Fidelity  Loan  Ass'n  y.  Connol- 
ly, 95  N.  Y.  Supp.  576,  577. 

Interest  In  adTanee 

"  'Usury*  is  the  reserving  and  taking,  or 
contracting  to  reserve  and  take,  either  direct- 
ly or  by  indirection,  a  greater  sum  for  the 
use  of  money  than  the  lawful  interest"  To 
take  interest  at  the  highest  legal  rate  in  ad- 
vance on  a  long  loan  is  palpable  usury, 
though  the  authorities  are  almost  unanimous 
that  in  short-time  loans  it  is  not  usury  to 
reserve  the  interest  in  advance.  The  tak- 
ing of  interest  for  a  portion  of  a  year,  com- 
puted on  the  principle  that  a  year  consists 
of  360  days,  or  12  months  of  30  days  each, 
is  not  usurious,  provided  this  principle  Is 
resorted  to  in  good  faith  as  furnishing  an 
easy  and  practical  mode  of  computation, 
and  not  as  a  cover  for  usury.  Pattou  v. 
Bank  of  La  Fayette,  53  S.  E.  664,  666,  5  L. 
R.  A.  (N.  S.)  592,  4  Ann.  Caa.  639  (quoting 
Civ.  Code  1895,  {  2877). 

lioan  or  forbearance 

It  is  an  essential  requisite  to  a  'Usuri- 
ous** transaction  that  there  be  a  loan,  ex- 
pressed or  implied.  Lusk  v.  Smith,  81  Pac 
173,  175,  71  Kan.  550. 

"To  constitute  'usury,'  there  must  be  a 
loan  or  forbearance  of  money  and  an  agree- 
ment, express  or  implied,  by  the  borrower 
to  repay  the  same  with  interest  in  excess  of 
the  rate  allowed  by  law,"    AU  money  due  or 
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to  become'  due  ander  municipal  contracts 
were  assigned  in  consideration  of  money 
paid  therefor;  the  amount  paid  being  the 
face  value,  less  a  discount  of  about  10  per 
cent.  Held,  not  usurious,  though  the  discount 
might  in  amount  exceed  the  legal  rate  of 
Interest  Dickson  v.  City  of  St  Paul,  117  N. 
W.  426,  427,  428,  105  Minn.  165  (citing  Webb, 
Usnry,  f§  19-24;  Struthers  v.  Drexel,  7  Sup. 
a.  1293, 122  U.  S.  487,  30  L.  Ed.  1216;  Foote 
V.  Emerson,  10  Vt  388,  83  Am.  Dec  205; 
Reger  v.  O'Neal,  10  S.  B.  875,  33  W.  Va. 
159,  6  L.  R.  A.  427;  Balfour  v.  Davis,  12  Pac. 
89,  14  Or.  47;  Raynolds  v.  Carter  [Va.]  12 
Leigh,  166,  87  Am.  Dec.  642). 

Penalty  dlAtingnished 

See  Penalty. 

Sbaring  in  profits 

Intervener  loaned  $12,000  to  a  firm  to 
purchase  timber  lands,  the  firm  to  repay  such 
loan,  and  for  the  use  of  the  money  to  pay 
intervener  50  cents  per  thousand  feet  of 
lumber  cut,  the  amount  to  be. cut  to  be  not 
less  than  20,000,000  feet,  the  principal  to  be 
repaid  at  the  rate  of  $2  per  thousand  feet  of 
lumber  as  it  was  cut,  such  payments  on  the 
principal  to  amount  to  not  less  than  $500  per 
month.  Within  about  two  years  from  the 
date  of  the  loan  intervener  had  received  back 
the  $12,000  of  the  principal,  and,  in  addition 
thereto,  $2,627.20,  and  claimed  a  balance  due 
of  $7,442.33,  and  in  settlement  thereof  re- 
ceived notes  aggregating  $6,000,  $1,200  in 
cash,  and  $243  in  open  account.  Held,  that 
the  notes  so  given  were  based  entirely  on  a 
usurious  consideration;  "usury"  being  the 
taking,  receiving,  reserving  or  charging  ei- 
ther directly  or  indirectly  a  greater  sum  for 
the  use  of  money  than  the  lawful  rate  of  In- 
terest, and  a  contention  that  the  transaction 
was  only  a  profit-sharing  agreement  could 
not  be  sustained,  as  the  stipulated  payments 
were  to  be  made  whether  the  adventure  suc- 
ceeded or  failed.  Chas.  A.  Riley  &  Co.  v.  W. 
T.  Sears  &  Co.,  70  S.  B.  ©97,  1000,  154  N.  C. 
509. 

UTENSILS 

See  Farming  Tools  and  Utensils. 

A  steam  thresher  for  harvesting  a  rice 
crop  Is  a  "farming  utensil,"  as  used  in  Civ. 
Code,  art  3259,  making  the  vendor's  privi- 
lege superior  to  the  privilege  of  the  lessor 
for  rent.  The  word  "utensils"  more  especial- 
ly means  an  implement  or  vessel  for  domestic 
or  farming  use.  See  Standard  Dictionary 
verbo.  As  used  in  Civ.  Code,  art.  3259,  "uten- 
sils" is  a  translation  of  "ustenslles,"  used  in 
article  2102  of  the  Code  Napoleon.  This 
word,  in  France,  has  been  held  to  include  a 
"machine  a  battre,"  or  threshing  machine. 
Fuzier  Herman,  Code  Civil,  vol.  4,  p.  873. 
In  1^'rench  Jurisprudence  the  word  is  used  as 
synonymous  with  "agricultural  instrument^" 


whatever  may  be  their  nature.    Laporte  t. 
Libby,  38  South.  457,  458,  114  La.  570. 

UTERO-GESTATION 

In  Crim.  Code,  f  6,  providing  that  "any 
physician  or  other  person  who  shall  ad- 
minister, or  advise  to  be  administered,  to 
any  pregnant  woman  with  a  vitalized  em- 
bryo, or  fetus,  at  any  stage  of  utero-gesta- 
tlon,  any  medicine,  etc.,  the  word  "utero- 
gestation"  means  pregnancy.  One  of  the  def- 
initions of  such  word  given  by  the  Standard 
Dictionary,  by  the  Century  Dictionary,  and 
by  Webster  is  "pregnancy,"  and  this  is  the 
sense  in  which  it  is  used  in  this  connection. 
Edwards  v.  State,  112  N.  W.  611,  612,  79 
Neb.  251, 

UTILITY 

See  Public  Utility. 

Articles  of,  see  Articles  within  Tariff 
Act. 

UTMOST  CARE 

It  is  usual  to  use  the  word  "highest"  in 
instructions  upon  the  degree  of  care  required 
toward  passengers,  instead  of  "utmost,"  and 
the  former  should  be  used,  though  there 
may  be  but  slight  difference  in  their  meaning. 
Quinn  V.  Metropolitan  St  By.  Co.,  118  S.  W. 
46,  48»  218  Mo.  545. 

In  an  instruction  that  every  protection 
reasonably  accessible  must  be  used  in  the 
first  place  in  protecting  electric  wires,  and 
the  utmost  care  should  be  used  to  keep  them 
so,  the  words  "reasonably"  and  **utmost 
care"  meant  the  same  thing.  Winkelman  v. 
Kansas  City  Electric  Light  Co.,  85  S.  W.  99, 
100,  110  Mo.  App.  184. 

An  Instruction  that  a  carrier  owed  to  a 
passenger  the  "utmost  care"  for  his  safety 
was  not  objectionable;  such  care  being  no 
more  than  the  highest  degree  of  care  which 
a  carrier  is  bound  to  exercise.  Houston  & 
T.  C.  Ry.  Co.  V.  Keeling,  120  S.  W.  847,  848, 
102  Tex.  521. 

The  term  "utmost,"  as  applied  to  care,  is 
synonymous  with  the  expression  "such  pre- 
caution as  human  skill  and  foresight  could 
suggest."  Gregory  v.  Elmla  Water,  Light  & 
R.  Co.,  83  N.  E.  32,  34,  190  N.  Y.  363,  18  L. 
R.  A.  (N.  S.)  160. 

A  charge,  defining  "utmost  care"  to  be 
such  a  degree  of  care  as  would  be  exercised 
by  a  very  careful,  prudent,  and  competent 
person  under  the  same  or  similar  circum- 
stances, was  proper.  Weatherford,  M.  W.  & 
N.  W.  Ry.  Co.  V.  White,  118  S.  W.  799,  803, 
55  Tex.  Civ.  App.  32. 

The  terms  "ordinary  care,"  "utmost 
care,"  and  "highest  degree  of  care"  are  rela- 
tive, and  are  applicable  solely  to  the  partic- 
ular   circumstances.     Anderson    t.    Great 
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Northern  Ry.  Co.,  99  Pac.  91,  96,  16  Idaho, 
513. 

A  telegraph  company,  falling  to  deliver 
within  a  reasonable  time  messages  intrusted 
to  its  care,  does  not  exercise,  in  the  delivery 
thereof,  the  "utmost  diligence,**  within  Wil- 
son's Rev.  &  Ann.  St  1903,  $  699,  de- 
claring that  a  carrier  of  messages  must  use 
the  utmost  diligence  in  the  transmission  and 
delivery  thereof.  Blackwell  Milling  &  Eleva- 
tor Co.  V.  Western  Union  Tel.  Co.,  89  P.  235, 
236,  17  Okl.  376,  10  Ann.  Cas.  855. 

UTMOST  CARE  AND  SKII.L 

The  words  "utmost  care  and  skill**  do 
not  mean  the  utmost  care  and  diligence 
which  men  are  capable  of  exercising,  but 
mean  the  utmost  care  consistent  with  the 
carrier's  undertaking,  and  with  due  regard 
for  all  the  other  matters  which  should  be 
considered  in  conducting  the  business.  Ilges 
V.  St.  Louis  Transit  Co.,  77  S.  W.  93,  94,  102 
Mo.  App^  529  (citing  Dodge  v.  Boston  &  B. 
S.  S.  Co.,  19  N.  E.  373,  148  Mass.  207,  2 
L.  R.  A.  83.  12  Am.  St.  Rep.  541). 

By  "utmost  care  and  skill"  is  meant  the 
highest  degree  of  care  and  skill  known  which 
may  be  used  under  the  same  or  similar  circum- 
stances. Mangan's  Adm'r  v.  Louisville  Elec- 
tric Light  Co.,  91  S.  W.  703,  706,  122  Ky.  476, 
6  L.  R.  A.  (N.  S.)  459  (citing  Thomp.  Neg.  §S 
797,  4036;*  Haynes  v.  Raleigh  Gas  Co.,  19  S. 
B.  344,  114  N.  C.  203,  26  L.  R.  A.  810,  41  Am. 
St.  Rep.  786;  Alexander  v.  Nantlcoke  Light 
Co.,  58  Atl.  1068,  209  Pa.  571,  67  L.  R.  A. 
475,  and  cases  cited  in  notes;  City  Electric 
Street  Ry.  Co.  v.  Connery,  33  S.  W.  426,  61 
Ark.  381,  31  L.  R.  A.  570,  54  Am.  St.  Rep. 
262;  Uggla  v.  West  End  St  Ry.,  35  N.  E. 
1126,  160  Mass.  351,  39  Am.  St.  Rep.  481). 

In  an  action  against  a  street  railroad 
company  for  personal  injuries,  the  court  in- 
structed that  the  defendant  was  bound  to 
exercise  toward  plaintiff  "the  utmost  care, 
skill,  and  vigilance*'  to  carry  her  safely,  and 
also,  on  her  arrival  at  destination,  to  stop 
the  car  at  the  usual  stopping  place,  or  some 
other  place  where  it  was  suitable  for  plain- 
tiff to  alight;  and  if  defendant's  servants 
in  charge  of  the  car  failed  to  exercise  the  ut- 
most care,  skill,  and  vigilance,  and  by  rea- 
son thereof  did  not  stop  at  the  usual  place, 
but  beyond  it  at  a  place  unsafe  and  unsuit- 
able for  alighting,  and  plaintiff  was  conse- 
quently Injured  while  alighting,  and  while 
she  herself  was  exercising  ordlnarj*  care, 
defendant  was  liable.  Defendant  Insisted 
that  the  phrase,  "utmost  care,  skill,  and 
vigilance,"  overstated  the  care  defendant 
was  bound  to  ol)serve,  and  called  for  the 
highest  conceivable  care,  and  that  the  court 
should  have  defined  the  expression  "utmost 
care  and  skill*'  as  the  care  and  skill  which 
very  cautious  men  exhibit  in  similar  circum- 
stances. The  appellate  court,  in  passing  on 
defendant's  objections,  said  that  that  objec- 


tion had  often  been  raised  to  instructing 
juries  by  the  words  used  in  the  present  case, 
and  that  it  was  not  the  best  or  most  ap- 
proved form  of  charge,  and  that  it  was  well 
to  advise  the  jury  that  the  law  means  by 
"utmost  care  and  skill'*  the  degree  of  those 
qualities  used  by  very  cautious  men  in  the 
same  vocation.  Fillingham  v.  St.  Louis 
Transit  Co.,  77  S.  W.  314,  317.  102  Mo.  App. 
573. 

An  instruction,  in  an  action  against  a 
carrier  for  injuries  to  a  passenger  by  the  de- 
railment of  the  coach,  that  the  burden  was 
on  the  carrier  to  prove  that  the  coach,  the 
engine,  roadbed,  tracks,  and  ties  were  rea- 
sonably safe  "so  far  as  human  skill,  dili- 
gence, and  foresight  could  provide,  •  •  • 
and  that  by  the  utmost  human  skill,  dili- 
gence, and  foresight  Is  meant  such  skill,  dili- 
gence, and  foresight  as  is  exercised  by  a 
very  cautious  person  under  like  circumstanc- 
es,** is  not  erroneous,  though  no  standard  by 
which  to  measure  the  carrier's  duty  Is  fur- 
nished by  reiiulring  it  to  exercise  care  so 
far  as  human  skill,  diligence,  and  foresight 
can  provide.  Skiles  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  108  S.  W.  1082,  1083,  130  Mo.  App. 
162. 

UTTER 

To  "publish  and  utter'*  a  check  bearing  a 
forged  indorsement  is  to  offer  it  to  another 
with  direct  or  indirect  assertions  that  it  is 
good.  State  v.  Anderson  (Del.)  74  Atl.  1097, 
1099,  1  Boyce,  135. 

To  "utter"  a  forged  Instrument  is  to  put 
it  in  circulation,  or  to  offer  to  do  so,  with 
fraudulent  intent  to  Injure  another.  Hol- 
loway  y.  State,  118  S.  W.  266,  258,  90  Ark. 
123. 

The  crime  of  "uttering  a  forged  writing* 
consists  in  offering  to  another  a  forged  in- 
strument with  a  knowledge  of  the  falsity  of 
the  writing  and  with  the  intent  to  defraud. 
To  constitute  the  offense  It  is  not  necessary 
that  the  writing  should  have  been  actually 
received  as  genuine  by  the  party  to  whom 
the  same  is  offered,  or  that  the  attempt  to 
defraud  be  successful;  the  uttering  is  com- 
plete if  the  forged  instrument  Is  offered  as 
genuine,  or  declared  or  asserted,  either  di- 
rectly or  indirectly,  by  words  or  by  actions 
as  good.  Maloney  v.  State,  121  S.  W.  728. 
730,  91  Ark.  485,  134  Am.  St.  Rep.  83,  18  Ann. 
Cas.  480  (citing  Wharton's  Cr.  Law  (lOtb 
Ed.]  708;  5  Ency.  of  Evid.  865;  Elsey  v. 
State,  2  S.  W.  337,  47  Ark.  572;  People  v. 
Caton,  25  Mich.  390;  State  v.  Horner,  48  Mo. 
520;  Smith  v.  State.  29  N.  W.  923,  20  Neb. 
285.  57  Am.  Rep.  832;  19  Cyc.  1388;  Hol- 
loway  V.  State,  118  S.  W.  256,  90  Ark.  123). 

The  word  **utter'*  means  to  put  out,  to 
pass  off,  and,  in  case  of  forged  paper  or  coun- 
terfeit there  may  be  an  uttering  without  an 
actual  passing  of  the  paper  or  money.    In  a 
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prosecution  for  uttering  obscene  pictures, 
wbere  defendant  took  a  person  into  a  room 
In  which  tliere  was  a  book  containing  pic- 
tures and  pointed  the  book  out  tq  him, 
whereupon  the  person  opened  the  book  and 
Inspected  the  pictures,  the  pictures  were  not 
uttered,  within  the  statute  making  it  a  crime 
to  utter  obscene  pictures.  McGuinness  v. 
McGuinness  (N.  J.)  62  Atl.  aS7. 

One  authorized  by  a  creditor  to  collect  a 
debt  has  no  authority,  on  receiving  from  the 
debtor  in  payment  a  check  payable  to  the 
creditor,  to  indorse  the  creditor's  name,  and 
a  person  taking  the  check  with  knowledge  of 
such  indorsement,  with  intent,  to  obtain 
money  thereon  based  on  the  indorsement,  and 
who  does  obtain  money  thereon,  is  guilty  of 
"uttering  a  forged  check."  People  v.  Mlngey, 
103  N.  Y.  Supp.  627,  629,  118  App.  Dlv.  652. 

IntABt  and  knowledge 

To  constitute  the  offense  of  "uttering  a 
forged  check,"  there  must  be  an  intent  to 
cheat  and  a  knowledge  of  the  falsity  of  the 
Instmment  Under  a  statute  defining  the  of- 
fense of  uttering  forged  instruments,  know- 
ing them  to  be  forged,  it  is  error  to  charge 
that  the  jury  should  find  defendant  had 
knowledge  if  he  had  notice  of  any  suspicious 
circumstances  sufficient  to  put  a  reasonably 
prudent  man  on  inquiry  which,  if  followed 
up,  would  have  led  to  knowledge  of  the  for- 
gery. Wells  V.  Territory,  98  Pac.  483,  487, 
1  Okl.  Cr.  409. 

Delivery  and  receipt 

"To  'utter  and  publish'  a  document  is 
to  offer  directly  or  indirectly,  by  word  or 
actioA,  such  document  as  good."  "Uttering" 
means  substantially  to  offer.  If  a  person 
offers  another  a  thing  (as,  for  instance,  a 
forged  Instrument,  or  a  piece  of  counterfeit 
coin  which  he  intends  to  pass  as  good), 
the  act  constitutes  an  **utterlng"  whether 
the  thing  offered  be  accepted  or  not,  and  the 
offer  need  not  go  so  far  as  to  be  in  law  a 
tender.  But  it  must  be  a  complete  attempt 
to  do  the  particular  thing  which  the  law 
forbids,  though  there  may  be  a  complete  con- 
ditional uttering  as  well  as  any  other,  which 
will  be  criminal.  Allecration  that  defendant 
did  "ntter  and  publish"  a  certain  forged 
check  is  supported  by  evidence  that  he  of- 
fered to  pass  said  check  as  a  genuine  instm- 
ment. though  the  offer  was  not  accepted,  and 


defendant  did  not  exhibit  it  to  the  witness; 
there  being  other  evidence  from  which, the 
Jury  might  find  that  such  check  was  forged 
by  defendant  and  was  in  his  possession  when 
such  offer  was  made.  Walker  v.  State,  66  S. 
E.  113,  127  Ga.  48,  8  L.  K.  A.  (N.  S.)  1175, 
119  Am.  St.  Rep.  314  (quoting  and  adopting 
definition  in  Whart.  Cr.  Law  llOth  Ed.]  vol, 
1,  §  703,  and  citing  State  v.  liomer,  48  Mo. 
520;   1  Bish.  Cr.  Law  (1st  Kd.l  f  185). 

Under  Code,  f  4854,  defining  the  offense 
of  "uttering"  a  false  instrument  as  the  ut- 
tering and  publishing  as  true  any  instrument 
such  as  is  described  in  section  485^  as  an  In- 
strument, the  false  making  of  which  con- 
stitutes forgery,  which  section  Includes  deeds, 
bonds,  etc.,  it  is  not  essential  that  the  in- 
strument be  actually  transferred  to  or  ac- 
cepted by  another  as  genuine;  It  sufficing 
that  such  instrument  be  offered  as  genuine 
with  intent  to  defraud,  and  hence  an  indict- 
ment for  uttering  a  forged  mortgage  need 
not  allege  an  actual  transfer  nor  the  name 
of  the  transferee,  if  such  transfer  was  made. 
State  V.  Weaver,  128  N.  W.  559,  560,  149 
Iowa,  403,  31  L.  R.  A.  (N.  S.)  1046,  Ann.  Gas. 
1912C,  1137. 

Forgery  distiasnished 

Forgery  distinguished,  see  Forgery. 

Probatlns  wlU 

Tender  of  a  will  for  probate,  knowing  it 
to  be  forged,  is  an  "uttering"  thereof,  though 
the  surrogate  may  not  have  Jurisdiction  to 
admit  it  to  probate.  State  ▼.  Ready,  72  Atl. 
445,  447,  77  N,  J.  Law,  829. 

Publish   tynonymout 

An  indictment  alleging  that  accused  did 
"utter  and  publish"  as  true  a  forged  instru- 
ment states  an  offense  under  Rev.  St.  S  833, 
making  it  an  offense  to  "alter  or  publish" 
as  true  a  forged  instrument,  since  the  word 
"utter"  is  mere  surplusage,  and  does  not 
show  that  accused  did  not  commit  the  of- 
fense of  publishing,  the  words  "utter"  and 
"publish"  conveying  the  meaning  of  disposing 
of  the  forged  instrument,  and  having  about 
the  same  meaning.  State  v.  Barrett,  46  South. 
1016,  1017,  121  La.  1058  (citing  8  Words  and 
Phrases,  p.  7251). 

UXOR 

See  Et  TTxoi*. 
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See  Casual  Vacancy. 

The  Standard  Dictionary  defines  the  word 
*'yacant"  as  devoid  of  occupants,  empty,  un- 
filled, unoccupied,  having  no  Incumbent,  and 
states  that  that  Is  vacant  which  is  without 
that  which  has  filled  or  might  be  expected  to 
fill  it,  that  it  has  extensive  reference  to 
rights  or  possibilities  of  occupancy.  Knight 
V.  Trigg,  100  Pac.  1060,  1064,  16  Idaho,  256. 

The  word  "vacating,"  as  used  in  Gren. 
St  1894,  §  4665,  subd.  0,  providing  for  ap- 
peal from  an  order  vacating  or  refusing 
to  vacate  a  previous  order,  judgment,  or  de- 
cree, means  the  vacating  or  setting  aside  of 
any  part  of  a  previous  order.  In  re  Phelps' 
Estate,  101  N.  W.  496,  497,  93  Minn.  350. 

The  word  "vacate,"  in  a  statute  relat- 
ing to  "vacation"  of  streets,  could  be  ap- 
plicable only  to  a  highway  already  exist- 
ing. Erie  R.  Co.  v.  City  of  Passaic,  74  AtL 
338,  79  N.  J.  Law,  19. 

A  street  is  "vacated,'*  within  St  Okl. 
1893,  §  584,  relating  to  the  vacating  of  streets, 
when  its  character  as  such  is  destroyed,  and 
it  is  thereafter  held  in  private  ownership, 
the  same  as  the  adjacent  lots  to  which  it 
has  accreted.  Atchison,  T.  &  S.  F.  By.  Co. 
y.  City  of  Shawnee,  183  F.  85,  87,  105  0.  C.  A. 
377. 

To  "vacate"  premises  in  the  ordinary 
signification  of  the  word  means  only  a  sur- 
render of  actual  possession — of  possessio 
pedis.  A  requirement  in  a  certificate  of  pur- 
chase issued  to  a  purchaser  of  state  land, 
that  he  shall  vacate  the  premises  on  his  fail- 
ure to  pay  the  purchase  money  is  complied 
with  by  a  surrender  of  the  actual  possession 
of  the  premises,  without  a  surrender  to  the 
state  of  the  certificate.  People  v.  Clough,  63 
Paa  1066,  1069,  16  Colo.  App.  120. 

VACANCY  —  VACANT  —  VACATE  (Of 

Bnilding) 

"Vacant"  means  unfilled;  unoccupied, 
without  a  claimant,  tenant,  or  occupier.  A 
house  was  called  "vacant"  which  was  in- 
habited by  no  one.  BurriU's  Law  Diet  1019. 
A  "vacant"  house  is  an  untenanted  house. 
Anderson,  Law  Diet  1078.  "Vacant"  is  un- 
occupied (Standard  Diet);  not  occupied  or 
filled  with  incumbent  or  tenant  Century 
Diet  BedeU  v.  Edgett  104  N.  Y,  Supp.  1013, 
1014,  120  App.  Div.  451. 

A  policy  of  insurance  provided  that,  if 
the  premises  were  unoccupied  for  10  days, 
the  policy  should  be  void.  Held,  that  the  fact 
that  the  premises  were  reoccupied  after  such 
time  did  not  avoid  the  forfeiture.  Hardimau 
V.  Fire  Ass'n  of  Philadelphia,  61  Aa  990, 
991,  212  Pa.  383. 


In  an  action  on  an  insurance  policy  pro- 
viding that  it  was  to  become  void  if  the 
buildings  became  vacant  or  unoccupied,  tlie 
answer  alleged  that  the  possession  and  oc- 
cupancy of  the  buildings  described  and  of 
the  insured  premises  was  changed,  and  said 
premises  ceased  to  be  occupied  as  provided  in 
the  policy.  Held,  that  the  answer  was  suffi- 
cient to  raise  the  question  of  a  vacancy,  for 
the  terms  "vacancy"  and  •'nonoccupancy"  are 
used  interchangeably  and  are  equivalent  in 
meaning.  Cone  v.  Century  Fire  In&  Co.,  117 
N.  W.  307,  308,  139  Iowa,  205. 

The  principal  idea  in  the  condition  in  an 
insurance  policy  avoiding  it  if  the  premises 
shall  become  "vacant  and  unoccupied"  is  in- 
crease of  risk,  and  that  idea  must  have  been 
intended  as  part  of  the  definition  of  the 
words  "vacant  and  unoccut^ed."  It  was  in- 
tended by  the  words  in  tne  connection  In 
which  they  were  used  to  refer  to  such  a 
desertion  of  the  premises  and  removal  from 
them,  as  would  materially  increase  the  risk. 
Where  a  policy  against  loss  by  fire,  lightning, 
tornado,  and  windstorm  covered  a  dwelling 
house  and  double  comcrib,  with  a  stable  ad- 
dition and  hay  and  oom,  places  separate 
valuations  on  the  separate  subjects,  and  more 
than  30  days  after  the  removal  of  the  ten- 
ant from  the  house,  which  stood  some  200  or 
300  feet  from  the  comcrib,  the  corncrib  was 
destroyed  by  a  windstorm,  the  provision  that 
the  policy  should  be  void  if  the  above-men- 
tioned premises  became  vacant  prevented 
recovery  for  the  corncrib,  though  tl4r^nn 
was  worked  by  the  owner  from  his  adjoining 
farm,  and  the  crib  was  used  for  the  storage 
of  farm  machinery.  Republic  County  Mat 
Fire  Ins.  Co.  v.  Johnson,  76  Pac  419,  421, 
69  Kan.  146,  105  Am.  St  Rep.  166»  2  Ann. 
Cas.  20. 

Dwelling  lioiue 

Where  a  policy  on  a  dwelling  bouse  in 
process  of  construction  was  conditioned 
against  vacancy,  and  permission  was  given 
for  mechanics  to  work  in  and  abont  the 
premises  30  days  after  date,  the  building 
never  having  been  occupied  as  a  dwelling 
house,  was  not  "vacant  and  unoccupied"  aft- 
er the  expiration  of  such  permits;  those 
words  referring  to  a  permanent  removal  and 
entire  abandonment  of  the  house.  Harris 
V.  North  American  Ins.  Co.,  77  N.  E.  493-495, 
190  Mass.  361,  4  L.  R.  A.  (N.  S.)  1137  (fol- 
lowing Johnson  v.  Norwalk  Fire  Ins.  Co., 
56  N.  B.  569,  176  Mass.  529). 

In  a  policy  exempting  the  insured  from 
liability,  in  case  the  property  he  insures 
should  become  vacant  or  unoccupied,  the 
words  "vacant"  and  "unoccupied"  have  a 
definite  and  fixed  meaning,  and  that  is  "that 
if  the  house  insured  should  cease  to  be  used 
as  a  place  of  human  habitation,  or  for  living 
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purposes,  It  would  then  become  vacant  and 
unoccupied."  The  extent  of  the  time  of  va- 
cancy is  not  the  essence  of  the  contract.  Va- 
cancy of  insured  property  is  universally  rec- 
ognized in  insurance  circles  as  an  increased 
risl£,  and  in  contemplation  of  law  there  is 
as  much  violation  of  such  a  provision  in  a 
contract  by  a  vacancy  for  a  brief  period  as 
there  would  be  for  a  more  extended  period. 
Ohio  Farmers*  Ins.  Co.  v.  Vogel  (Ind.)  75 
N.  E.  849. 

"A  dwelling  house  is  chiefly  designed  for 
tbe  abode  of  manlcind.    For  the  comfort  of 
the  dwellers  in   it,   many   kinds  of  chattel 
property  are  gathered  in  it,  so  that,  in  the 
use  of  it,  it  is  a  place  of  deposit  of  things 
inanimate,  and  a  place  of  resort,  and  a  place 
of  resort  and  tarrying  of  beings  animate. 
With  those  animate  far  away  from  it,  but 
with  those  inanimate   still  in   it,   it  would 
not  be  'vacant,'  for  It  would  not  be  empty  and 
void.      And    •    ♦    ♦    with     all     Inanimate 
things  taken  out,  but  with  those  animate  still 
remaining  in  it,  it  would  not  be  unoccupied, 
for  it  would  still  be  used  for  shelter  and  re- 
pose.   And  it  Is  because,  in  our  experience  of 
the  purpose  and  use  of  a  dwelling  house, 
we  have  come  to  associate  our  notion  of  the 
occupation  of  it  with  the  habitual  presence 
and  continued  abode  of  human  beings  within 
it  that  that  word  applied  to  a  dwelling  al- 
ways  raises  that  conception  in  the   mind. 
Sometimes  the  use  of  the  word  *vacant,*  as 
applied  to  a  dwelling,  carries  the  notion  that 
there  is  no  dweller  therein;   and  we  should 
not  be  sure  always  to  get  or  convey  the  idea 
of  an   empty   house  by   the  words  'vacant 
dwelling.' "    Knowlton   v.    Patrons'    Andros- 
coggin Mut  Fire  Ins.  Co.,  62  Atl.  289,  291, 
100  Me.  481,  2  L.  R.  A.  (N.  S.)  517. 

Same— Change  of  tenants 

Where  plaintiflTs  husband,  who  lived  in 
another  house  on  the  same  lot,  placed  a  bed 
in  the  insured  house  after  the  tenant  vacated, 
and  slept  there  five  nights  each  week,  carry- 
ing on  his  business  on  the  premises  during 
the  day,  the  house  was  not  '*vacant  and  un- 
occupied for  ten  days"  within  the  forfeiture 
clause  of  the  insurance  policy.  Thieme  v. 
Niagara  Fire  Ins.  Co.,  91  N.  Y.  Supp.  499, 
500,  100  App.  Div.  278. 

Where  the  husband  of  a  tenant  of  a 
building  and  his  hired  man  slept  in  the 
building  after  the  tenant  had  removed  the 
greater  part  of  the  furniture,  but  leaving  a 
part,  and  the  husband  left  on  the  premises 
his  horses  and  chickens,  etc.,  the  house  was 
not  "vacant"  or  unoccupied  within  a  fire 
I)ollcy  stipulating  that  It  should  be  void  if 
the  building  became  vacant  or  unoccupied, 
and  BO  remained  for  10  days.  Seubert  v. 
Fidellty-Phenix  Ins.  Co.  of  New  York,  136 
N.  W.  103,  104,  29  S.  D.  261,  40  L.  R.  A.  (N. 
S.)  58. 

TTnder  a  policy  of  fire  Insurance,  provid- 
ing that  the  entire  policy,  unless  otherwise 
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provided  by  agreement  Indorsed  thereon, 
shall  be  void  if  the  building  described,  wheth- 
er Intended  for  occupancy  by  the  owner  or 
tenant,  shall  become  vacant  or  unoccupied 
and  so  remain  for  ten  days,  a  "vacancy"  for 
30  days  during  a  change  of  tenants  does  not 
of  itself  void  the  three  years'  policy,  which 
has  yet  a  long  time  to  run,  where  the  insur- 
ance company  declares  no  forfeiture.  Athens 
Mut  Ins.  Co.  V.  Toney,  57  S.  E.  1013,  1016,  1 
Ga.  App.  498  (citing  Cooley,  Briefs,  Ins.). 

Where  a  tenant  moved  out  of  a  dwelling 
the  last  week  in  February,  and  another  per- 
son moved  in  about  the  first  of  May  following, 
but  in  the  meantime  no  one  occupied  the 
dwelling,  and  the  doors  thereof  were  unfas- 
tened the  greater  part  of  the  time  and  even 
stood  open,  and  children  about  town  made  a 
playground  of  the  premises,  and  occasionally 
domestic  animals  wandered  into  the  build- 
ing, the  building  was  "vacant  or  unoccupied," 
within  a  fire  policy  providing  that  it  would 
be  void  If  the  building  ehould  be  or  become 
vacant  or  unoccupied  and  so  remain,  unless 
by  agreement  indorsed  on  or  added  to  the 
policy,  and  the  policy  was  voided,  though 
the  dwelling  remained  occupied  until  a  fire. 
Hoover  v.  Mercantile  Town  Mut  Ins.  Ca,  69 
S.  W.  42,  43,  93  Mo.  App.  111. 

Sanie— As  empty 

Where,  after  the  tenant  of  an  insured 
house  moved  out,  another  person  moved  in  at 
the  request  of  the  owner,  so  as  to  preserve 
the  insurance,  had  all  his  effects  in  the  house, 
with  control  of  the  premises,  and  was  corpo- 
rally present  and  in  actual  possession  of  the 
premises  every  night  during  most  of  the  time 
between  departure  of  the  tenant  and  the  de- 
struction of  the  house  by  fire,  which  was 
about  a  month,  and  was  not  absent  from  the 
place  during  that  time  for  more  than  four 
days,  the  house  was  occupied,  within  a  pro- 
vision of  the  policy  that  the  insurance  should 
only  continue  while  the  premises  were  occu- 
pied by  a  tenant  as  a  private  dwelling  house, 
and  that  the  entire  policy,  unless  otherwise 
provided,  should  be  void  if  the  building, 
whether  intended  for  occupancy  by  the  owner 
or  tenant,  should  remain  vacant  or  unoccu- 
pied for  10  days,  and  the  fact  that  only  one 
of  the  rooms  in  the  house  had  been  used  by 
the  occupant,  and  that  the  other  rooms  were 
not  furnished,  did  not  render  the  house  va- 
cant within  the  policy;  the  word  "vacant" 
meaning  **empty"  in  its  ordinary  sense.  Ag- 
ricultural Ins.  Co.  of  Water  town,  N.  Y.,  T. 
Owens  (Tex.)  132  S.  W.  828,  830. 

Same-t-Temporary  absence 

A  mere  temporary  absence  of  the  occu- 
pants of  a  dwelling  house,  with  the  intention 
to  return,  when  the  premises  are  left  in  their 
usual  condition,  does  not  make  the  hou.se 
"vacant,"  with  a  fire  policy  providing  that  it 
should  be  void  if  the  premises  should  become 
and  remain  vacant  for  more  than  10  days. 
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Kampen  v.  Farmers*  Mut  Fire  Ins.  Co.,  133 
N.  W.  163,  164,  116  Minn.  68. 

Same— As  imoooupied 

"The  word  'occupation,'  as  applied  to  a 
dwelling  house,  means  living  in  it;  and 
hence,  to  become  vacated  or  unoccupied,  it 
must  be  without  an  occupant — ^without  any 
person  living  in  it"  Baggerly  v.  Lee,  73  N. 
E.  921,  923,  37  Ind.  App.  139  (citing  Home 
Ins.  Co.  of  New  York  v.  Boyd,  49  N.  B.  285, 
19  Ind.  App.  173;  Paine  v.  Agricultural  Ins. 
Co.  [N.  Y.]  5  Thomp.  &  C.  619;  American  Ins. 
Co.  V.  Padfleld,  78  111.  169). 

Within  a  by-law  of  a  mutual  Insurance 
policy,  providing  that  vacation  of  the  prop- 
erty for  longer  than  10  days  shall  suspend 
the  policy,  but  reoccupation,  with  notice 
thereof,  shaU  revive  it,  "vacant"  has  the 
same  meaning  as  "unoccupied" ;  and  when  no 
one  lives  in  the  house  it  is  vacant,  though  the 
last  occupant  has  left  some  furniture  in  It 
Brashears  v.  Perry  County  Farmers'  Protec- 
tive Ins.  Co.  (Ind.)  98  N.  E.  889,  890. 

"Vacant"  and  "unoccupied"  are  not  syn- 
onymous terms.  If  an  insurance  policy  is 
conditioned  to  be  void  in  case  the  premises 
become  "vacant  or  unoccupied,"  the  existence 
of  either  condition  will  avoid  the  policy. 
But  if  a  policy  contains  the  condition  that  it 
shall  be  void  in  case  the  premises  are  left 
"vacant  and  unoccupied,"  then  they  must 
be  both  vacant  and  unoccupied,  in  order  to 
defeat  it  Ohio  Farmers*  Ins.  Co.  v.  Vogel 
(Ind.)  73  N.  E.  612.  614. 

Fjiotory  or  mill 

Delays  and  interruptions  incident  to  the 
business,  such  as  low  water,  diminLshed  cus- 
tom, or  derangement  of  machinery,  causing  a 
temporary  discontinuance  of  the  use  of  a  mill 
operated  by  water  power,  does  not  render 
it  "vacant  and  unoccupied,"  within  the  mean- 
ing of  an  Insurance  policy.  Waukau  Milling 
Co.  V.  Citizens'  Mut.  Fire  Ins.  Co.,  109  N.  W. 
937,  939, 130  Wis.  47,  118  Am.  St  Rep.  998,  10 
Ann.  Cas.  795  (citing  Whitney  v.  Black  River 
Ins.  Co.,  72  N.  Y.  117,  28  Am.  Rep.  116). 

Store 

Plaintiff  occupied  dofeudant's  storeroom 
under  a  lease  expiring  September  1,  1910, 
and  agreed  not  to  claim  an  extension  of  the 
lease,  but  to  vacate  on  that  date ;  but  on  Au- 
gust 23d  plaintiff  executed  a  bill  of  sale  of 
his  business  to  his  wife,  and  agreed  with  an- 
other to  deliver  possession  of  tlie  store  on  or 
before  September  2Cth,  and  assigned  the  good 
will  of  the  business,  and  on  September  1st 
the  store  was  in  the  actual  possession  of 
plaintiff's  wife,  he  being  employed  as  her 
derk.  Held,  that  the  store  was  not  vacated 
by  plaintiff  on  September  1st  pursuant  to  his 
agreement;  it  being  necessary  that  premises 
be  unoccupied,  without  a  claimant,  tenant,  or 
occupier,  in  order  to  be  "vacated."  Roth- 
bart  V.  Rothraan,  127  N.  Y.  Supp.  1095,  143 
App.  Dlv.  156. 


VACAlfCT—VAOANT— VACATE  (Of  Of- 

flee) 

Vacancy  created  by  death,  resignation,  or 
otherwise,  see  Otherwise. 

An  office  is  "vacant"  whenever  it  is  un- 
occupied by  a  legally  qualified  incumbent 
who  has  a  lawful  right  to  continue  therein 
until  the  happening  of  some  future  event. 
Mays  V.  Bassett,  125  Pac.  609,  610,  17  N.  M. 
193. 

A  "vacancy  in  office,"  within  the  meaning 
of  the  law,  can  never  exist  when  an  incum- 
bent of  the  office  is  lawfully  there  and  in  the 
discharge  of  his  official  duty.  Holtan  v. 
Beck,  125  N.  W.  1048,  1052,  20  N.  D.  5. 

Absence  of  a  member  of  a  jury  commis- 
sion is  not  equivalent  to  a  "vacancy"  in  the 
board  sufficient  to  prevent  action.  State  v. 
Bouvy,  50  South.  849,  851,  124  La.  1054. 

The  word  "vacancy,"  as  applied  to  an  of- 
fice, has  no  technical  meaning.  An  existing 
office  without  an  Incumbent  is  vacant  There 
is  no  basis  for  the  distinction  that  it  applies 
only  to  an  office  vacated  by  death,  resigna- 
tion, or  othenisise.  Commonwealth  v.  Mc- 
Afee, 81  Atl.  85,  88,  232  Pa.  36  (citing  8 
Words  and  Phrases,  p.  7529). 

"The  term  Vacancy'  means  an  empty 
space,  a  place  unfilled,  and,  when  applied  to 
an  office,  it  means  the  state  of  being  destitute 
of  an  incumbent,  or  a  want  of  the  proper 
officer  to  officiate  In  such  office.  But  in  nei- 
ther case  has  it  any  reference  whatever  to 
any  former  time  or  to  any  former  condition 
of  the  place  or  office.  If  a  place  or  office  is 
empty  now,  there  is  a  vacancy,  regardless  of 
whether  it  has  once  been  filled  or  has  always 
been  empty.  And  so  of  an  oflBce."  Richard- 
son V.  Young,  125  S.  W.  664,  686,  122  Tenn. 
471. 

The  term  "vacancy,"  as  used  in  a  con- 
stitutional provision  that  the  filling  of  all 
vacancies  not  otherwise  directed  or  provided 
by  the  Constitution  shall  be  made  in  such 
manner  as  the  Legislature  shall  direct,  can- 
not be  made  to  cover  the  case  of  an  office 
of  which  there  is  an  Incumbent  in  possession, 
and  in  the  discharge  of  his  duties,  merely 
by  the  device  of  extending  his  term.  State 
ex  rel.  Cummlngs  v.  Trewhltt,  82  S.  W.  480. 
482,  113  Tenn.  561. 

The  office  of  township  tax  collector  be- 
comes "vacant"  under  Act  July  2,  1895. 
where  a  borough  is  created  out  of  part  of  its 
territory,  where  the  incumbent  of  such  office 
is  a  resident  at  the  time  of  that  portion  of 
the  township  which  becomes  the  borough. 
Commonwealth  ex  rel.  Boland  t.  Topper,  68 
AtL  666,  667,  219  Pa.  221. 

"A  Vacancy  in  office*  is  defined  by  sec- 
Hon  1521,  Ky.  St.  1903,  as  follows:  The 
term  "vacancy  in  office"  or  any  equivalent 
phrase,  as  used  in  this  article,  means  fnich  as 
exlst^  when  there  Is  any  unexpired  part  of  a 
term  of  office  without  a  lawful  incumbent 
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therein,  or  when  the  person  elected  or  ap- 
pointed to  an  office  fails  to  qualify  according 
to  law,  or  when  there  has  been  no  election 
to  fill  the  office  at  the  time  appointed  by  law. 
It  applies  whether  the  vacancy  is  occasioned 
by  death,  resignation,  removal  from  the  state, 
couuty,  or  district,  or  otherwise.' "  Combs  v. 
Eversole,  86  S.  W.  560,  561,  120  Ky.  346. 

Const  art.  7,  §  5,  providing  that  the  Gov- 
ernor may  fill  "vacancies"  In  offices  not  oth- 
erwise provided  for  by  the  Constitution  or  by 
law,  until  the  same  shall  be  filled  by  the 
General  Assembly  or  by  the  people,  applies  to 
vacancies  In  offices  to  which  iucuiubeuts  are 
elected  by  the  people  or  General  Assembly, 
and  does  not  authorize  the  filling  of  vacan- 
cies in  office  filled  by  appointment  of  the 
(Jovernor,  with  the  advice  and  consent  of  the 
Senate,  which  occur  while  the  Senate  Is  in 
session.  In  re  Railroad  Commission,  67  Atl. 
802,  803,  28  B.  I.  602. 

Under  Ky.  St  |§  1521,  1522,  defining  a 
vacancy  in  office  as  existing  when  there  is  an 
unexpired  term  of  office  without  a  lawful  in- 
cumbent and  providing  for  appointments  to 
fill  vacancies,  and  sections  3588,  3589,  provid- 
ing for  the  election  of  a  school  board  in  a 
city  in  the  odd  years,  and  empowering  the 
board  to  fill  vacancies  until  the  next  general 
election,  appointees  to  fill  vacancies  in  the 
lx)ard  holding  under  appointments  made  on 
April  and  August  of  an  even-numbered  year 
hold  office  until  the  next  general  election  in 
the  odd-numbered  year.  Hollar  v.  Cornett, 
138  S.  W.  298,  299,  144  Ky.  420. 

The  word  '"vacancy"  has  no  technical 
meaning,  but  must  be  understood  with  refer- 
ence to  the  context  in  which  it  Is  found. 
The  provision  in  the  Missouri  Constitution 
declaring  that,  when  any  office  becomes  va- 
cant, the  Governor,  unless  otherwise  provided 
by  law,  shall  appoint  a  person  to  fill  such  va- 
cancy, who  shall  continue  in  office  until  a  suc- 
cessor has  been  elected  or  ai)pointed  and 
qualified,  means  that  the  appointee  shall  hold 
the  office  until  the  end  of  the  term  in  which 
the  vacancy  occurs,  and  thereafter  until 
everything  required  by  law  to  give  title  to  the 
office  to  another  person  has  been  done. 
State  ex  inf.  Hadley  ex  rel.  Way  land  v.  Her- 
ring, 106  S.  W.  984,  988,  208  Mo.  708. 

The  word  "vacancy,"  as  applied  to  an 
office,  has  no  technical  meaning.  An  office  Is 
not  vacant  so  long  as  it  is  supplied,  in  the 
manner  provided  by  the  Constitution  or  law, 
with  an  incumbent  who  is  legally  qualified 
to  exercise  the  powers  and  perform  the  du- 
ties which  pertain  to  It;  and,  conversely,  it 
is  vacant,  in  the  eye  of  the  law,  whenever  it 
is  unoccupied  by  a  legally  qualified  incura- 
heut,  who  has  a  lawful  right  to  continue 
therein.  State  ex  rel.  Chenoweth  v.  Acton,  77 
Pac.  299,  300,  31  Mont.  37;  Territory  v. 
Mann,  120  Pac.  313,  315,  16  N.  M.  744. 

Acts  1909.  c.  103,  §  3,  amending  Acts 
IQOTy  c  435»  provides  that  all  vacancies  in 


the  State  Board  of  Elections  shall  be  filled  by 
Joint  vote  of  the  General  Assembly,  except 
vacancies  occurring  when  It  is  not  in  session, 
when,  if  the  office  of  only  one  member  is  va- 
cant, the  remaining  memlers  of  the  board 
shall  fill  the  vacancy,  and  If  they  fail  to  do 
so  it  shall  be  filled  by  the  Secretary  of  State, 
Comptroller,  and  Treasurer,  and  that  if  there 
be  more  than  one  vacancy  it  shall  be  filled  by 
appointment  by  such  officers.  Held,  in  view 
of  the  meaning  of  "vacant,"  which  meant 
"without  an  Incumbent,"  regardless  of  when 
or  how  it  became  vacant,  and  of  the  words 
"occur"  and  "happen,"  which  were  synony- 
mous and  meant  "existing"  or  "to  be  found," 
that  the  Comptroller,  Secretary  of  State,  and 
Treasurer  were  authorized  to  fill  two  or  more 
vacancies  in  the  board  of  elections  during 
recess  of  the  Legislature,  whether  such  va- 
cancies occurred  during  recess  or  while  the 
Legislature  was  in  session.  Richardson  v. 
Young,  125  S.  W.  664,  683,  122  Tenn.  471. 

Code,  §  1272,  providing  that  vacancies 
In  county  offices  sliall  be  filled  by  the  super- 
visors, and  that  the  district  court  may  ap- 
point a  suitable  person  to  act  as  clerk  of  such 
court  until  the  vacancy  is  filled  In  the  man- 
ner provided  by  law,  construed  as  authoriz- 
ing the  supervisors  alone  to  fill  a  vacancy 
in  the  office  of  clerk  of  the  district  court,  and 
as  empowering  the  court  to  appoint  a  person 
to.  act  as  clerk  untU  the  vacancy  is  filled  by 
the  board,  so  that  the  office  remains  vacant 
until  the  board  fills  it  or  until  an  election  in- 
tervenes, is  not  in  confiict  with  Const  art  11, 
§  6,  providing  that  a  person  appointed  to  fill 
a  vacancy  in  an  office  shall  hold  until  the 
next  general  election,  a  "vacancy"  existing 
in  an  office  when  It  has  no  lawful  incumbent, 
and  a  vacancy  being  filled  by  the  lawful  ap- 
pointment or  election  thereto  of  some  quali- 
fied person.  State  ex  rel.  Heffelflnger  v. 
Brown,  123  N.  W.  779,  780,  144  Iowa,  739. 

The  word  "vacancy,"  as  applied  to  an  of-  ' 
fice,  has  no  technical  meaning.  An  office  is 
not  vacant  so  long  as  it  is  supplied  in  the 
manner  provided  by  the  statute  or  law  with 
an  incumbent  legally  qualified  to  exercise 
the  powers  and  perform  the  duties  pertaining 
to  it,  and  conversely  It  is  vacant  whenever 
it  is  unoccupied  by  a  legally  qualified  incum- 
bent Under  Code  1906,  §§  3435,  3436,  provid- 
ing for  general  municipal  elections  on  the 
second  Tuesday  In  December,  1906,  and  every 
two  years  thereafter,  for  all  elective  munic- 
ipal officers,  and  that  the  officers-elect  shall 
qualify  and  enter  on  the  discharge  of  their 
duties  on  the  first  Monday  of  January  after 
their  election  and  shall  hold  office  for  two 
years  and  until  their  successors  are  elected 
and  qualified,  and  providing  that  in  case  of 
vacancy,  the  unexpired  term  of  which  shall 
not  exceed  six  months,  the  vacancies  shall 
be  filled  by  appointment,  and,  if  the  unex- 
pired term  exceeds  six  months,  a  general 
election  shall  be  held  to  fill  such  vacancy, 
the  election  of  one  not  qualified  to  hold  office 
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has  the  same  effect  as  If  there  had  been  no 
election,  and  caused  the  old  incumbent  to 
hold  over  until  the  next  general  election,  and 
there  was  no  vacancy  to  be  filled.  State  v. 
Hays,  45  South.  728,  729,  91  Miss.  755  (quot- 
ing and  adopting  definition  in  State  v.  Har- 
rison, 16  N.  £.  384,  113  Ind.  434,  3  Am.  St 
Rep.  666). 

Laws  1903,  c.  363,  redistricted  Maury 
county,  and  extinguished  a  number  of  civil 
districts  by  merging  them  with  other  orig- 
inal districts,  reducing  the  number  from  25 
to  9.  The  Justices  of  the  peace  for  four  dis- 
tricts were  left  unaffected.  The  places  of  the 
Justices  for  the  other  five  districts  could  be 
filled  by  an  election  held  after  10  days*  no- 
tice given  by  the  proper  authorities ;  for,  not- 
withstanding these  five  are  new  districts, 
yet  the  places  to  be  filled  in  them  are  "vacan- 
cies," within  the  statute.  State  y.  Akin, 
79  S.  W.  805,  806,  112  Tenn.  603  (citing  Con- 
don V.  Maloney,  65  S.  W.  871,  108  Tenn.  82). 

OonTlotiom  of  felony 

Under  the  provisions  of  the  charter  of 
San  Francisco  that  an  oflice  becomes  *'va- 
cant"  when  the  occupant  is  convicted  of  a 
felony,  there  is  a  vacancy  in  the  office  of 
mayor  when  a  verdict  of  guilty  has  been  en- 
tered on  trial  of  the  mayor  for  a  felony,  and 
the  board  of  supervisors  has,  on  the  judg- 
ment thereon  being  certified  to  them,  declar- 
ed the  ofiice  vacant,  though  an  appeal  from 
the  Judgment  is  perfected  and  a  certificate 
of  probable  cause  granted.  McKannay  v. 
Horton,  91  Pac.  598,  600,  151  Cal.  711,  13  L. 
R.  A.  (N.  S.)  661,  121  Am.  St  Rep.  146. 

GreatloB  of  offioe 

An  oSiee  newly  created  becomes  ipso 
facto  vacant  In  its  creation.  The  word  "va- 
cant" as  applied  to  an  oflice  means  without 
an  incumbent,  and  an  existing  oflice  without 
an  incumbent  is  vacant,  whether  the  ottlce  is 
a  new  or  an  old  one.  State  ex  rcl.  Buokner  v. 
aty  of  Butte,  109  Pac.  710,  712,  41  Mont 
377. 

Where  a  new  Judicial  district  is  created 
out  of  a  part  of  the  counties  comprising  an 
old  Judicial  district,  and  the  Judge  of  the 
old  district  resides  In  a  comity  not  within 
the  new  district,  there  is  a  "vacancy"  in  the 
oflice  of  Judge  of  the  new  district  witliln  Rev. 
Copies,  §  317,  subd.  5,  d(H'lariug  that  an  offiee 
shall  be  deemed  vacant  when  the  incumbent 
ceases  to  reside  in  the  district  in  which  the 
duties  of  his  oflice  are  to  be  eAercisod. 
Knight  V.  Trigg,  100  Pac.  1000,  10C5,  10  Ida- 
ho, 256. 

Gen.  St  1902,  §  a^66,  provides  that  every 
corporation  organized  thereunder  shall  have 
three  or  more  directors,  who  shall  hold  office 
for  a  year,  and  who  may  fill  any  vacancy  in 
the  board  for  the  unexpired  portion  of  the 
term.  Held,  that  the  provision  does  not  ap- 
ply to  newly  created  directorships,  but  mere- 
ly gives  the  directors  authority  to  appoint 


for  the  remainder  of  a  term  which  has  been 
partly  filled,  since  while  the  word  "vacancy" 
may  sometimes  fitly  describe  the  condition 
of  an  office  which  has  never  been  filled,  yet, 
when  read  with  the  other  words  of  the  sen- 
tence, such  meaning  cannot  properly  be  glvi^n 
to  that  word  as  here  ut^ed.  Gold  Bluff  Min- 
ing &  Lumber  Corp.  v.  Whitiock,  65  AU.  175, 
177.  75  Conn.  669. 

An  office  is  '^vacant*'  when  there  is  no 
legal  incumbent  to  discharge  its  duties,  it 
is  vacant  when  it  is  not  filled,  as  a  house 
would  be  vacant  when  it  is  empty.  A  new 
house  which  has  never  been  occupied  is  no 
less  vacant  than  an  old  one  which  had  been 
occupied,  but  whose  tenant  has  removed  from 
it  So  a  new  office,  which  has  never  been 
filled,  is  vacant  when  there  is  no  incumbent 
as  much  so  as  if  it  had  had  an  incumbent  and 
he  had  resigned  or  died.  Const  I  129,  des- 
ignating the  term  of  office  of  circuit  Judges, 
provides  that  the  General  Assembly  shall,  at 
the  same  time  the  Judicial  districts  are  laid 
off,  direct  elections  to  be  held  in  each  district 
to  elect  a  Judge  therein.  Section  152  declares 
that  unless  provided  in  the  Constitution* 
vacancies  in  all  elective  offices  shall  be  filled 
by  election  or  appointment ;  that  if  the  unex- 
pired term  will  end  at  the  next  succeeding 
annual  election,  at  which  city,  town,  district, 
or  state  officers  are  to  be  elected,  the  office 
shall  be  filled  by  appointment  for  the  re- 
mainder of  the  term;  if  the  unexpired  term 
will  not  end  at  the  next  succeeding  annual 
election  at  which  city,  town,  county,  or  state 
officers  are  to  be  elected,  and  if  three  months 
intervene  before  such  annual  election  at 
which  either  of  such  officers  are  to  be  elected, 
the  office  shall  be  filled  by  appointment 
until  such  election,  and  then  the  vacancy 
shall  be  filled  for  the  remainder  of  the  term. 
By  Act  March  2,  1006,  an  additional  Jud?re 
of  the  circuit  court  for  the  Sixteenth  circuit 
was  provided  for,  to  be  appointed  by  the 
Governor,  and  to  hold  office  until  January, 
1007,  and  that  at  the  November,  1006.  election 
there  sfiould  be  a  circuit  judge  elected  for 
that  office,  w^ho  should  hold  his  office  after 
January,  1007,  and  until  his  successor  was 
elected  and  qualified.  Held  that  on  the  crea- 
tion of  a  new  Judgeship  in  such  district,  a 
"vacancy"  occurred,  within  Const  S  152.  and 
that  the  Legislature  therefore  liad  no  power 
to  pro^'ide  for  an  election  to  ffll  the  office  of 
such  Judge  in  November,  1906,  at  which  time 
there  would  be  no  election  in  such  county 
to  elect  other  state,  district  or  county  ottl* 
cers.  Yates  v.  McDonald,  96  S.  W.  865.  866, 
123  Ky.  696. 

Act  March  31,  1901,  redistricted  the  state 
into  Judicial  circuits,  and  section  1716a  creat- 
ed the  Thirty-First  Circuit  Section  1717 
provided  that  the  Governor  should  appoint  a 
Judge  therefor,  to  hold  office  until  the  next 
general  election,  when  his  successor  should 
be  elected  to  hold  ofiice  until  the  first  Mon- 
day in  January,  1905,  after  which  his  succes- 
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sor  elected  at  the  general  election,  1904,  is  to 
hold  oliice  in  the  same  manner  as  other  cir- 
cuit judges,  who  by  section  1749  are  given  a 
tenure  of  six  years.  Const  art.  6,  §  25,  de- 
clares that  circuit  Judges  shall  hold  oliice 
for  six  years,  but  section  32  provides  that  in 
case  of  vacancy  It  shall  be  filled  as  provided 
by  law,  and  article  5,  S  11,  provides  that, 
when  any  office  shall  become  vacant,  the 
Governor,  unless  otherwise  provided  by  law, 
shall  fill  the  office  by  appointment.  Held, 
that  the  period  elapsing  between  the  creation 
of  the  new  judicial  district  and  the  regular 
election  for  1904,  at  which  all  the  Judges  In 
the  state  were  to  be  elected,  was  a  "vacancy," 
within  the  meaning  of  Const,  art.  6,  §  32, 
so  that  under  that  section,  as  well  as  article 
5,  §  11,  the  Legislature  had  power  to  provide 
as  it  did  by  Act  March  31,  1901,  fi  1717  (Laws 
1901,  p.  110),  for  the  filling  of  such  vacancy 
by  election  for  a  term  of  less  than  six  years, 
and  that  act  was  not  in  conflict  with  the 
constitutional  provision  that  circuit  Judges 
shall  hold  office  for  six  years.  State  ex  inf. 
Hadley  v.  Burkhead,  85  S.  W.  901,  90o,  187 
Mo.  14. 

Deatli  of  nominee 

Primary    Election   Law   (Laws   1903,   c. 
451)  S  25,  provides  that  the  statutes  in  force 
in  relation  to  the  holding  of  elections,  solici- 
tation of  voters  at  the  polls,  challenging  of 
votes,  the  manner  of  conducting  elections, 
and  all  other  kindred  subjects  shall  apply  to 
all  primaries  In  so  far  as  they  are  consistent 
with  the  act.    Held,  that  such  section  did  not 
Incorporate  Into   the  primary  election  law 
St.  1898,  §  34,  providing  that,  if  a  nominee 
die  after  the  ballots  are  printed  and  before 
election,  the  proper  chairman  of  the  commit- 
tee  of  the  political  organization  of  which 
such  candidate  was  the  nominee  may  make 
a  nomination  to  fill  the  vacancy,  and  that,  if 
the  nominee  die  after  the  ballots  are  printed 
and  no  nomination  shall  be  made  as  therein 
provided,  the  votes  cast  for  him  shall  be 
counted,  and,  if  he  receive  a  plurality,  the 
vacancy  shall  be  filled  as  in  case  of  vacancies 
occurring  by  death  after  election,  such  setT- 
tion  relating  in  terms  only  to  a  person  al- 
ready nominated  by  a  party,  the  word  "nomi- 
nee"   having  such   meaning,  and   the   word 
"vacancy"  meaning  a  place  once  filled,  but 
not  so  any  longer,  especially  in  view  of  the 
fact  that  section  13  of  the  primary  election 
law  makes  provision  for  the  filling  of  vacan- 
cies  by  providing  that  vacancies  occurring 
after  a  primary  shall  be  filled  by  the  party 
committee  of  the  city,  county,  or  state,  as  the 
case  may  be.    State  ex  ret.  Bancroft  v.  Frear, 
128  N.  W.  1068,  1075.  144  Wis.  79,  140  Am. 
St.  Rep.  992. 

Death  of  officer 

I'nder  a  statute  providing  for  the  ap- 
pointment of  a  trustee  by  the  Supreme  Court 
In  case  of  a  "vacancy  in  the  office,"  such  a 
vacancy  exists  on  the  death  of  a  trustee  un- 


der a  voluntary  assignment  for  the  benefit 
of  creditors.  Petition  of  Ballon,  11  E.  I. 
359,  360. 

DeatK  of  offioer-oloot 

The  death  of  a  person  elected  to  an  office 
before  he  qualifies  does  not  create  a  *'vacan- 
cy,"  where  the  Constitution  provides  that 
an  incumbent  in  an  office  shall  hold  for  his 
term,  and  until  the  election  and  qualifica- 
tion of  a  successor.  State  ex  rel.  lloyt  v. 
Metcalfe,  88  N.  B.  738,  743,  80  Ohio  St.  244. 

Expiration  of  tern& 

Where  the  term  of  a  Justice  of  the  peace 
appointed  by  the  Governor  in  1910  expired 
on  the  first  Monday  in  May,  1912,  and  the 
Senate  in  1912  failed  to  confirm  an  appoint- 
ment made  by  the  Governor  in  February  of 
that  year,  there  was,  after  the  first  Monday 
in  May,  1912,  a  "vacancy*'  within  Const,  art. 
4,  §  43,  providing  that,  in  the  event  of  a 
vacancy  in  the  office  of  a  Justice,  the  Gover- 
nor shall  appoint  a  person  to  serve  as  Justice 
for  the  residue  of  the  term,  and  the  Governor 
could  appoint  one  as  Justice  for  the  residue 
of  the  next  term  of  two  years.  Claude  v. 
Wayson,  84  Atl.  562,  566,  118  Md.  477. 

"Vacancy,"  as  applied  to  an  office,  has 
no  technical  meaning,  and  an  office  may  be 
regarded  as  vacant  or  not  according  to  wheth- 
er it  is  occupied  by  one  w^ho  has  a  legal  rlgbt 
to  hold  it,  and  to  exercise  the  powers  and 
perform  the  duties  pertaining  to  it.  "A  'va- 
cant office'  is  one  without  an  incumbent  Va- 
cancy in  office  is  one  thing  and  'term'  an- 
other. An  office  may  be  vacant  and  filled 
many  times  during  a  term  of  four  years,  but 
it  cannot  become  vacant  at  the  end  of  a 
term  where  the  incumbent  is  authorized  to 
hold  over,  for  the  instant  the  successor  is 
duly  appointed  and  has  qualified  he  becomes 
entitled  to  the  office,  and  there  has  been  no 
hiatus  at  all.  So  long,  therefore,  as  an  office 
is  supplied  with  an  Incumbent  in  the  manner 
provided  by  the  Constitution  or  law  who  Is 
legally  qualified  to  exercise  the  powers  and 
perform  the  duties  which  appertain  to  It,  the 
office  is  not  vacant."  Acts  1902-04,  p.  745, 
c.  482,  §  106  (Va.  Cotle  1004,  p.  62),  which 
provides  that,  when  a  vacancy  occurs  in  any 
county  office,  the  same  shall  be  filled  by  the 
court  or  Judge  thereof,  has  reference  alone  to 
vacancies  occurring  during  a  term  of  an  of- 
fice by  death,  resignation,  removal,  and  the 
like,  and  does  not  contemplate  the  filling  of 
an  office  for  the  ensuing  term  on  the  expira- 
tion of  a  preceding  term,  where  the  incum- 
bent holds  the  office  for  a  fixed  term  and  un- 
til his  successor  has  qualified.  Chadduck  v. 
Burke,  49  S.  E.  976,  977,  103  Va.  694. 

Failure  to  elect 

Under  Primary  Election  Law  (Laws  1910, 
c.  741)  I  160k,  providing  that  any  vacancy  in 
respect  to  any  office  shall  be  filled  as  the 
rules  and  regulations  of  the  governing  bodies 
for  the  respective  parties  shall  provide,  if 
two  candidates  for  a  county  office  have  an 
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equal  number  of  votes  at  a  primary  election, 
a  "vacancy"  exists  which  should  be  filled  by 
the  state  central  committee  of  the  party  for 
that  county.  Usllton  v.  Bramble,  82  Atl,  661, 
662,  117  Md.  10,  Ann.  Cas.  1913E,  743. 

Const.  Tex.  art.  16,  §  17,  provides  that 
all  officers  within  the  state  shall  continue  to 
perform  the  duties  of  their  offices  until  their 
successors  shall  be  duly  qualified,  and  Rev. 
St  Tex.  1895,  art.  387,  after  providing  for 
the  election  of  municipal  officers,  Including 
mayor,  aldermen,  and  secretary,  declares  that 
they  shall  be  elected  as  provided  and  hold 
office  for  two  years,  "and  until  the  election 
and  qualification  of  their  successors."  Held 
that  a  municipal  corporation,  having  failed 
to  elect  municipal  officers,  did  not  create  "va- 
cancies" within  Acts  25th  Leg.  Tex.  c.  114, 
providing  for  dissolution  of  municipal  cor- 
porations for  nonuser  of  corporate  powers, 
where  the  offices  had  been  vacant  for  a  pe- 
riod of  10  years  or  more.  Ringling  v.  City 
of  Hempstead,  193  Fed.  596,  602,  113  C.  C.  A. 
464. 

Under  Ky.  St  §  1521  (Russell's  St  § 
4116),  declaring  a  "vacancy  in  office"  to  exist 
when  there  has  been  no  election,  and  when  It 
is  occasioned  by  death,  resignation,  removal 
from  the  county  or  district,  or  otherwise,  and 
section  4436  (section  5712),  authorizing  the 
county  superintendent  to  appoint  a  school 
trustee  to  fill  a  vacancy  which  is  caused  from 
failure  of  a  trustee-elect  to  qualify  according 
to  law,  or  from  any  other  cause,  there  is  a 
vacancy,  authorizing  appointment  of  a  trus- 
tee, where,  an  election  being  called  and  held 
as  required  by  law,  the  result  Is  not  ascer- 
tained by  reason  of  an  untoward  interfer* 
ence.  Dixon  v.  CaudlU,  136  S.  W.  1043,  1045, 
143  Ky.  623. 

Act  Feb.  8, 1901,  created  the  county  court 
of  Coffee  county,  and  section  1  provided  that 
the  Judge  should  be  elected  by  the  Senate  for 
a  term  of  six  years  and  until  his  successor 
was  elected  and  qualified,  ^hich  should  be 
done  in  the  same  manner  at  the  end  of  six 
years.  Section  28  authorized  the  Governor 
to  appoint  a  successor  in  case  of  vacancy 
The  act  was  amended  by  Act  Sept  29,  1903, 
section  18  of  which  provides  that  the  Judge 
should  be  elected  by  the  Senate  for  six  years, 
and  that  the  then  incumbent's  term  should 
not  expire  until  1907  and  until  his  successor 
is  elected,  and  authorized  the  Governor  to  fill 
any  vacancy  by  appointment,  his  appointee 
to  hold  until  the  election  of  his  successor  as 
herein  provided  by  the  voters  of  the  county. 
The  first  judge  elected  by  the  Senate  resigned 
October  3,  1903,  and  the  next  judge  elected 
resigned  April  6,  1905,  when  relator  was 
elected  to  succeed  him,  and,  there  being  no 
other  election  by  the  Senate  or  by  the  elec- 
tors as  provided,  on  January  4,  1909,  the 
Governor  appointed  defendant  to  the  office. 
Held  that  relator's  term  having  expired, 
and  the  Senate  having  failed  to  elect  a  Judge 
as  provided,  there  was  a  "vacancy"  which 


the  Governor  was  authorized  to  fill  by  ap- 
pointment Ham  y.  State  ex  rel.  Blackmou. 
49  South.  1032,  1033,  162  Ala.  117. 

Under  Pol.  Code,  §  996,  providing  that 
"an  office  becomes  'vacant*  on  the  happening 
of  either  of  the  following  events  before  the 
expiration  of  the  term :  (1)  The  death  of  the 
incumbent  ♦  ♦  ♦  " — one  who  has  been  elect- 
ed to  an  office,  but  who  fails  to  qualify  by 
filing  the  bond,  is  in  the  sense  of  the  statute 
the  Incumbent,  though  he  never  was  in  pos- 
session of  nor  performed  any  duty  in  connec- 
tion with  the  office.  Under  PoL  Code,  §  996, 
providing  that  "an  office  becomes  vacant  on 
the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term: 
(1)  The  death  of  the  incumbent  •  •  • 
(10)  The  decision  by  a  competent  tribunal 
declaring  void  his  election  or  appointment" — 
an  office  became  "vacant"  on  the  decision  of 
the  court  declaring  void  an  election  on  the 
ground  that  the  person  elected,  but  who  had 
not  taken  possession  of  the  office,  and  who 
failed  to  qualify  and  take  his  official  oath, 
was  ineligible  to  take  the  office  at  the  time 
of  the  election,  in  proceedings  to  contest  the 
election  under  Code  Civ.  Proc  |  1111,  pro- 
viding that  the  right  of  any  person  declared 
elected  may  be  contested  when  he  was  not 
at  the  time  of  the  election  eligible  to  the  of- 
fice, and  section  1122  providing  that,  after 
hearing  the  proofs  and  allegations  of  the 
parties,  the  court  must  pronounce  judgment 
either  confirming  or  annulling  and  setting 
aside  such  election.  Campbell  v.  Board  of  Su- 
pervisors of  Santa  Clara  County,  93  Pac. 
1061, 1063,  7  Cal.  App.  155. 

The  general  law  concerning  cities,  enact- 
ed in  1867,  by  section  12  provides  that  if 
two  or  more  persons  have  an  equal  and  high- 
est number  of  votes  for  the  same  office,  the 
common  council  shall  call  an  election  to  fill 
the  office,  and  by  section  16  provides  that 
all  "vacancies"  in  the  office  of  councilman, 
etc.,  shall  be  filled  by  special  election;  but 
such  provision  was  changed  by  Act  Feb.  26, 
1891,  I  1,  providing  that  "vacancies"  in  the 
office  of  councilmen  shall  be  filled  by  appoint- 
ment by  the  common  council.  The  general 
act  concerning  elections,  approved  April  21, 
1881,  provides  that  a  special  election  shall 
be  held  whenever  two  or  more  persons  re- 
ceive the  highest  and  an  equal  number  of 
votes  at  any  election.  Two  days  before  the 
latter  statute  was  approved,  an  act  concern- 
ing elections  became  a  law,  providing  that 
if  two  or  more  persons  have  the  highest  and 
an  equal  number  of  votes  for  a  city  office, 
the  city  board  shall  declare  that  no  person  is 
elected,  and  shall  certify  such  fact  to  the 
city  clerk,  who  shall  certify  it  to  the  tribunal 
whose  duty  it  Is  to  "supply  vacancies  in  of- 
fice or  to  issue  a  writ  of  election."  Section 
43  of  the  act  concerning  cities  and  towns  pro- 
vides that  all  city  elections  shall  be  held  In 
conformity  with  the  general  election  laws. 
Const  art  15,  |  8,  declares  that,  whenever  It 
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1«  provided  in  any  law  that  any  officer  shall 
hold  his  office  for  any  given  term,  It  shall 
le  construed  to  mean  that  he  shall  hold  his 
office  until  his  successor  Is  elected  or  quail- 
tied.  Act  March  (J,  1905,  provides  that,  in 
case  of  a  vacancy  in  the  office  of  councilman 
through  death,  resignation,  or  other  cause, 
the  council  shall  fill  such  vacancy  l>y  a  spe- 
cial meeting.  Held,  that  the  latter  statute, 
in  making  provision  for  the  filling  of  vacan- 
cies, did  not  show  an  intent  to  treat  a  fail- 
ure to  elect  owing  to  a  tie  vote  as  a  "vacan- 
cy," but  in  such  case  a  special  election  should 
be  held.  State  ex  rel.  Jett  v.  Ives,  78  N.  E. 
225,  226.  167  Ind.  13. 

Failure  to  ^^uUlf y 

T.  was  elected  sheriff  in  Noveml)er,  1906, 
for  the  term  of  two  years,  commencing  with 
the  second  Tuesday  of  January,  1907,  and  was 
re-elected  for  a  two-year  term  beginning  on 
the  second  Tuesday  of  January,   1909,   but 
died  November  23,  1908,  before  qualifying  for 
the  second  term,  and  on  December  29,  1908, 
the  board  of  county  commissioners  appointed 
respondent  sheriff  to  fill  the  vacancy  '*until 
the  next  general  election/'  and  he  duly  quali- 
fied and  entered  Into  the  office  on  January  2, 
1909;    but  on  January  12,  1909,  before  the 
commencement  of  the  second  term,  the  board 
declared  the  office  vacant  and  appointed  re- 
lator to  fill  such  vacancy  "until  the  next  gen- 
eral election."     Const,  art.  12,  §  1,  provides 
that  an  officer  shall  hold  until  his  successor 
is  duly  qualified.     Article  14,  |  9,  provides 
that,  in  case  of  vacancy  in  a  county  office,  the 
county  commissioners  shall  fill  it  by  appoint- 
ment, and  the  appointee  shall  hold  such  office 
until  the  next  general  election,  or  until  the 
vacancy  be  filled  according   to  law.     Arti- 
cle 12,  §  10,  provides  that  an  office  is  vacant 
if  the  person  elected  or  appointed  refuse  or 
neglect  to  qualify  within  the  time  prescribed 
by  law,  and  by  section  11  the  term  of  any 
officer  elected  to  fill  a  vacancy  terminates  at 
the  expiration  of  the  term  during  which  the 
vacancy  occurred-    Mills*  Ann.  St  f  848,  re- 
quires a  sheriff  to  be  elected  for  a  term  of 
two  years,  and  to  give  bond  before  entering 
upon   his  official   duties.      Section    SOS    em- 
powers the  county  commissioners,  in  case  of 
vacancy,  where  the  unexpired  term  exceeds 
one  year,  to  fill  such  vacancy  by  appoint- 
ment until  an  election  can  be  held  as  provid- 
ed by  law.    Section  924  makes  every  county 
otHce  vacant  upon  the  death  of  the  incum- 
bent, or  his  refusal  or  neglect  to  qualify. 
Section  1586  permits  officers  appointed  to  fill 
vacancies   to  immediately  qualify,   but  pro- 
vides that,  if  appointed,  they  shall  hold  only 
until  their  successors  are  elected  or  qualified. 
Section   1589   requires   vacancies   in  county 
offices  to  be  filled   by   appointment   by  the 
county  commissioners  until  the  next  general 
election,  when  they  shall  be  filled  by  election, 
subject  to   the  provisions  of  Const,  art  6, 
i  29.    Held,  that  the  term  "vacancy"  applied 
to  tlie  term,  and  not  to  the  incumbent,  and,  1 


under  Const,  art  12,  {  10,  T.'s  neglect  to  qual- 
ify made  a  vacancy  in  the  office,  and  relator 
was  entitled  to  the  office  under  his  appoint- 
ment of  January  12th;  respondent  being  en- 
titled, under  his  appointment,  to  serve  until 
the  second  term  began.  People  ex  rel.  Calla- 
way V.  De  Quelle,  105  Pac  1110,  1111,  47 
Colo.  13. 


Am  applied  to  tei 

A  "vacancy"  at  common  law  means  a 
vacancy  in  office,  and  not  in  the  term.  State 
ex  inf.  Hadley  v.  Corcoran,  103  S.  W.  1044, 
1049,  206  Mo.  1,  12  Ann.  Cas.  565. 

A  **vacancy"  in  a  public  office  **means  ex 
vl  termini — an  unexpired  term."  Rodwell  v. 
Rowland,  50  S.  E.  319,  329,  137  N.  0.  617 
(dissenting  opinion  of  Brown,  J.). 

The  phrase  "unexpired  term"  is  not 
synonymous  with  "vacancy."  The  former  is 
the  remainder  of  a  i>eriod  prescribed  by  law 
after  a  portion  of  such  time  has  passed.  A 
vacancy  exists  where  there  is  no  person  law- 
fully authorized  to  assume  and  exercise  at 
present  the  duties  of  the  office.  State  ex  rel. 
Hoyt  V.  Metcalfe,  88  N.  E.  738,  743,  80  Ohio 
St  244. 

"  ♦  •  •  The  word  'vacancy,*  when  used 
in  written  Constitutions  with  reference  to  a 
public  officer,  sometimes  signifies  an  'unex- 
pired term';  but  that  is  not  necessarily  so. 
It  often  relates  merely  to  the  office  without 
reference  to  the  term.  ♦  ♦  ♦  »*  Under  Sess. 
Acts  1879,  p.  28,  embodied  in  Rev.  St.  1899, 
§§  6539,  6541  (Ann.  St.  1906,  p.  3272),  provid- 
ing for  the  appointment  of  a  Jury  commission- 
er in  cities  having  a  certain  population,  and 
declaring  that  the  appointee  shall  hold 
office  for  four  years  after  the  1st  day  of  May 
in  the  year  of  his  appointment,  and  in  case 
of  any  vacancy  during  the  term  **in  like  man- 
ner as  hereinbefore  provided,"  when  con- 
sidered in  connection  with  Act  March  3,  1857 
(Laws  1856-57  p.  661),  as  amended  by  Act 
Nov.  14,  1857  (Laws  1857,  p.  486),  relating  to 
Jury  commissioners  and  the  general  course 
of  legislation  on  the  subject  of  appointment 
to  fill  vacancies  In  offic*es,  an  appointee  to 
fill  a  vacancy  in  the  office  of  Jury  commis- 
sioner caused  by  the  death  of  the  incuml)ent 
holds  office  for  four  years  from  May  1st  of 
the  year  of  his  appointment  though  the  ap- 
pointment purports  to  be  for  a  less  term. 
State  ex  inf.  Hadley  v.  Corcoran,  103  S.  W. 
1044,  1048,  206  Mo.  1,  12  Ann.  Cas.  565. 

VAOANT  AND  UNOCOUPIEO 

See  Vacancy — Vacant — ^Vacate. 

VACANT  ULNB 

The  granting  of  the  certificate  to  be  lo- 
cated upon  "vacant  public  land"  contemplat- 
ed vacant  public  land  subject  to  location; 
the  phrase  being  generally  used  Inten-liange- 
ably  with  others  to  indicate  lands  subject  to 
location  or  settlement.  Roberts  t.  Terrell, 
110  S.  W.  733,  735,  101  Tex.  577. 


VACANT  LAND 


1128 


VACATION 


Where  the  owners  of  certain  vacant  land 
constructed  buildings  thereon  without  first  ob- 
taining approval  of  the  plans,  in  disregard  of 
Building  Code  of  the  City  of  New  York,  |  4, 
and,  pending  an  application,  after  the  com- 
pletion of  the  buildings,  for  a  permit  to  erect 
the  same,  under  resolution  of  the  board  of 
estimate  and  apportionment  under  Greater 
New  York  Charter,  §  990,  the  land  was  con- 
demned, the  land  was  vacant  within  section 
990  of  the  charter,  and  title  vested  imme- 
diately in  the  city.  Coady  v.  Thatcher,  131 
N.  Y.  Supp.  178,  179,  140  App.  Div.  585. 

The  80  acres  of  la.nd  in  suit  and  an  ad- 
joining 40  acres  were  owned  by  the  same  per- 
son  and  possessed  as  one  tract.  The  small 
clearing  and  farm  buildings  were  on  the  40 
acres,  but  the  entire  120  acres  were  surveyed, 
stakes  set  a,t  the  corners,  and  the  boundaries 
blazed  on  the  trees.  The  owner  went  over  the 
land  occasionally  to  guard  against  trespass 
and  fires,  sold  and  gave  away  some  timber, 
and  permitted  persons  to  enter  for  the  pur- 
pose of  removing  the  same.  He  occupied  the 
house  while  engaged  in  growing  and  harvest- 
ing crops  and  removing  timber,  leaving  furni- 
ture in  the  house  and  hay  in  the  barn  when 
away.  Held,  that  the  land  in  suit  was  not 
"vacant  and  unoccupied"  within  St.  1898,  § 
1187,  providing  a  limitation  of  three  years 
for  recovery  of  such  land,  as  against  a  tax 
deed.  Flanders  v.  Washburn  Land  Co.,  121 
N.  W.  250,  251,  139  Wis.  390. 

VACATION 

Of  comrt 

Judge  in  vacation  as  court,  see  Court 
(Of  Justice). 

"The  very  meaning  of  the  term  'vaca- 
tion,' as  applied  to  a  court,  imports  an  ab- 
sence of  power  to  render  Judgment  or  grant 
Interlocutory  judicial  orders.  It  means  'a 
vacating,  a  making  void;  intermission  of  a 
stated  employment.'  "  Accouai  v.  G.  A.  S tow- 
ers Furniture  Co.  (Tex.)  83  S.  W.  1104,  1105. 

Rev.  St  1879,  c.  59,  art  4,  §  8494,  pro- 
vides that  in  certain  actions,  if  plaintiff  shall 
allege  in  his  petition  or  file  aflidavit  that  any 
of  defendants  are  nonresidents  the  court,  or 
in  vacation  the  clerk,  shall  make  an  order  for 
publication.  Held,  that  the  term  "vacation" 
was  not  used  in  its  common-law  sense  as  the 
time  elapsing  between  end  of  one  term  and 
beginning  of  another,  but  included  an  ad- 
journment from  March  20,  18S4,  to  June  IGth 
following,  both  under  Act  March  15,  1883,  p. 
Ill,  declaring  that  the  words  "in  vacation" 
shall  include  any  adjournment  for  more  than 
one  day,  and  independent  thereof.  Hlmmel- 
berger-Harrison  Lumber  Co.  T.  Keener,  117 
S.  W.  42,  45,  2n  Mo.  522. 

Sayles*  Ann.  Civ.  St.  ISOT,  art  295?9,  pro- 
vides that  judfros  of  the  district  courts  may 
either  in  term  time  or  vacation  grant  writs 
of  injunction  returnable  to  their  courts  In 
si>ecifled  cases,  and  article  3007  provides  that 


motions  to  dissolve  injunctions  without  deter- 
mining the  merits  may  be  heard  after  an- 
swer filed  in  vacation  as  well  as  in  term  time 
on  at  least  10  days*  notice  to  the  opposite 
party,  or  his  attorney.  Held,  that  the  word 
"vacation,"  as  so  used,  meant  the  vacation 
of  the  district  court  of  the  county  wherein  the 
case  was  pending,  in  which  an  injunction  was 
awarded,  and  hence,  there  being  no  statute 
fixing  the  place  for  hearing  motions  to  dis- 
solve, a  judge  granting  an  injunction  in  vaca- 
tion may  hear  a  motion  to  dissolve  It  in  a 
county  other  than  that  in  which  the  suit  is 
pending.  Wier  v.  HiU  (Tex.)  125  S.  W.  366, 
368. 

Rev.  St  1899,  {  809,  provides  that  the 
court  may,  on  granting  an  appeal,  fix  the 
amount  of  the  appeal  bond  and  allow  appel- 
lant time  in  vacation  not  exceeding  10  days 
to  file  the  same,  subject  to  the  approval  of 
the  clerk,  and  such  appeal  bond  approved  by 
the  court  and  filed  within  the  time  specified 
shall  stay  the  execution  thereafter.  Section 
4160  provides  that,  whenever  any  act  is  au- 
thorized to  be  done  by  a  clerk  of  any  court 
in  vacation,  the  words  "in  vacation"  shall  be 
held  to  include  an  adjournment  of  court  for 
more  than  one  day.  Held  that,  where  the 
10  days  which  may  be  allowed  after  the  term 
at  which  an  appeal  is  allowed  carries  over 
intd  the  next  regular  term,  it  is  in  the  power 
of  the  court,  during  the  subsequent  term, 
to  approve  the  appeal  bond.  State  ex  rel. 
Bamberge  v.  Graves,  126  S.  W.  749,  751,  147 
Mo.  App.  324. 

Rev.  St  1899.  |  4160,  provides  that, 
whenever  any  act  is  authorized  to  be  done 
in  vacation,  the  words  "in  vacation"  shall 
be  construed  to  include  any  adjournment  of 
the  court  for  more  than  one  day.  This  sec- 
tion did  not  limit  the  power  of  the  judge  in 
admitting  a  person  to  ball  and  taking  bond 
under  section  2543,  providing  that,  when  a 
defendant  is  in  custody  or  under  arrest  for 
a  bailable  offense,  the  judge  of  the  court  in 
which  the  indictment  or  information  is  pend- 
ing may  admit  i^i"^  to  ball  and  take  his  re- 
cognizance, so  that  a  judge  of  the  court  in 
which  an  indictment  was  pending  had  power 
to  admit  defendant  to  bail  and  take  his  re- 
cognizance in  chambers  after  the  court  had 
adjourned  on  that  day  until  the  day  follow- 
ing. State  V.  Woodson,  78  S.  W.  603, 605, 179 
Mo.  408. 

Of  officer  or  employ^ 

Fnder  Laws  1807,  pp.  252-254,  c.  878,  h 
724-728,  the  fire  commissioner  of  the  dty 
of  New  York  has  the  general  management  of 
the  fire  department,  with  power  to  remove 
the  ofiicers  and  employes  on  charges  mention- 
ed. Held,  that  he  had  no  power  to  relieve 
the  chief  of  the  fire  department  from  Ms  du- 
ties or  remove  him  from  his  position  be- 
cause he  refused  to  continue  a  vacation 
granted  to  him  on  his  own  request  since  a 
"vacation"  Is  a  personal  privilege  that  can  be 
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waived.    In  re  Oroker,  67  K.  E.  307,  309,  175 
N.  Y.  158. 

Of  street 

The  word  "vacate,"  In  a  statnte  relating 
to  vacation  of  streets,  could  be  applicable 
only  to  a  highway  already  existing.  Erie  R. 
Co.  V.  City  of  Passaic,  74  Aa  338,  79  N.  J. 
Law,  19. 

A  street  is  "vacated,"  Mthin  St  Okl. 
1893,  i  584,  relating  to  the  vacating  of 
streets,  when  its  character  as  such  is  de- 
stroyed, and  it  is  thereafter  held  in  private 
ownership,  the  same  as  the  adjacent  lots  to 
which  it  has  accreted.  Atchison,  T.  &  S.  F. 
By.  Co.  V.  City  of  Shawnee,  183  Fed.  85,  87, 
105  C.  C.  A.  377. 

An  ordinance  of  a  first-class  city,  author- 
izing a  railway  company  to  exclusively  use 
one-half  of  a  street  with  its  tracks  by  de- 
pressing them  by  making  a  cut,  is  not  a  "va- 
cation" ordinance  within  Rem.  &  Bal.  Code, 
f  7607,  authorizing  such  cities  to  vacate 
streets;  it  being  necessary  that  such  power 
be  exercised  pursuant  to  sections  7840-7843. 
State  ex  rel.  B.  Schade  Brewing  Co.  v.  Supe- 
rior Court  of  Spokane  County,  113  Pac  676, 
681,  62  Wash.  96. 

VACCINATION 

See  Successful  Vaccination. 

The  term  "vaccination,"  in  the  act  of 
June  18,  1895  (P.  L.  207,  §  12),  prohibiting 
the  attendance  of  a  child  at  school  without 
a  certificate  of  successful  vaccination,  or  of 
its  having  had  the  smallpox,  means  inocula- 
tion with  the  virus  of  cowiwx  for  the  pur- 
pose of  communicating  that  disease  as  a 
prophylactic  against  smallpox,  and  it  indi- 
cates an  operation,  by  inserting  the  virus 
under  the  skin,  and  the  test  of  its  success  is 
the  appearance  of  the  symptoms  of  the  dis- 
ease, including  those  manifesting  themselves 
on  the  skin,  and  administering  the  virus 
through  the  mouth,  though  producing  on  the 
body  practically  the  same  symptoms,  except 
exterior  and  local  inflammation,  is  insuffi- 
cient. Lee  V.  Marsh,  79  Atl.  564,  566,  230  Pa. 
851. 

At  present  the  preponderance  of  opinion 
is  that  "vaccination"  is  a  highly  useful 
ameliorative,  if  not  always  a  preventive  of 
smallpox.  A  statute  providing  for  the  ex- 
clusion of  unvaccinated  children  from  the 
public  schools  does  not  Involve,  in  its  appli- 
cation, trespass  on  the  reserved  rights  of  the 
individual  beyond  the  reach  of  the  police 
power  from  the  fact  that  vaccination  is  the 
infliction  of  a  disease  on  the  subject.  StuU 
V.  Reber,  64  Atl.  419,  421,  215  Pa.  156,  7 
Ann,  Cas.  415. 

VADIUM 

VAI>It7M  VIVtTM 

A  "vivum  vadium**  is  a  living  pledge  re- 
sembllug  the  estate  held  by  statute  merchant 


or  statute  staple.  Bradbum  v.  Roberts,  61 
S.  £7.  617,  619,  148  N.  G.  214  (citing  2  Blk. 
157-160). 

VAGINA 

The  "vagina**  of  a  female  is  a  canal 
leading  to  the  womb,  and  is  located  back  of 
the  urethra,  which  is  a  duct  leading  to  and 
emptying  the  bladder.  The  same  lips  are 
around  the  vagina  and  urethra,  and  the  dis- 
tance from  the  edge  of  such  lips  to  the  neck 
of  the  womb  is  from  three  to  four  inches. 
Clark  V.  People,  79  N.  B.  941«  943,  224  111. 
664. 

VAGRANCY— VAGRANT 

See  Power  to  Define  Vagrancy. 
As  misdemeanor,  see  Misdemeanor. 
See,  also.  Loiter. 

A  "vagrant"  has  been  defined  as  '*one 
who  strolls  from  place  to  place ;  one  who  has 
no  settled  habitation;  an  idle  wanderer;  a 
sturdy  beggar ;  an  incorrigible  rogue ;  a  vag- 
abond." Ex  parte  Branch,  137  S.  W.  886, 
887,  234  Mo.  466. 

Gen.  Laws  31st  Leg.  c.  69,  f  1,  par.  "d,*' 
defines  "vagrants'*  as  all  able-bodied  persons 
who  habitually  loaf,  loiter,  or  Idle  for  the 
"larger  portion  of  their  time."  Held,  that 
the  term  "larger  portion  of  their  time,''  when 
construed  with  the  remainder  of  the  provi- 
sion, was  not  so  vague  as  to  render  the  law 
invalid.  Ex  parte  Strittmatter,  124  S.  W. 
906,  907,  58  Tex.  Cr.  R.  156,  137  Am.  St  Rep. 
937,  21  Ann.  Cas.  477. 

Rem.  &  Bal.  Code,  S  2688,  which  defines 
one  who  practices  "fortune  telling"  to  be  a 
"vagrant,"  is  constitutional,  and  extends  to 
the  vocation  of  professing  to  tell  future 
events  in  one's  life  by  casting  horoscopes, 
etc.,  though  the  principles  of  astrology  be 
followed.  State  v.  Neitzel,  125  Paa  939,  69 
Wash.  567,  43  L.  R.  A.  (N.  S.)  203,  Ann.  Cas. 
1914A,  899. 

Pen.  Code,  f  647,  subd.  4,  defining  "va- 
grants" to  include  confidence  operators  hav- 
ing no  visible  means  of  support  when  found 
loitering  around  certain  public  places,  was 
not  unconstitutional  as  abridging  the  priv> 
lieges  or  immunities  of  citizens.  Ex  parte 
Hayden,  106  Pac.  893,  894,  12  Cal.  App.  145. 

A  complaint  under  an  ordinance  denounc- 
ing as  "vagrant"  all  persons  living  by  gam^ 
bling,  which  charges  that  defendant  is  a 
vagrant,  being  without  visible  means  of  sup- 
port, who  gambles  at  the  game  of  draw  poker 
for  a  living.  Is  sufl9clent  City  of  Shreveport 
V.  Bowen,  40  South.  859,  116  La.  522. 

An  indictment  alleging  that  defendant, 
being  able  to  work  and  having  no  property, 
wandered  about  in  Idleness  sufficiently  charg- 
es vagrancy,  within  a  statute  providing  that 
any  person  wandering  about  in  idleness,  who 
is  able  to  work  and  has  no  property  to  sup- 
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port  him,  is  a  *'vagrant."    Vandlver  v.  State, 
*40  South.  88,  145  Ala.  682. 

Where,  upon  the  trial  of  one  for  the 
offense  of  "vagrancy,"  it  was  charged  in  one 
count  of  the  accusation  that  the  defendant  is 
a  "professional  gambler  living  in  idleness," 
the  court  did  not  err  in  refusing  a  request 
to  charge  the  following:  "Under  the  law 
of  vagrancy,  the  gist  of  the  offense  is  the 
failure  or  the  refusal  of  the  offender  to  work, 
when  work  is  necessary  to  support  himself." 
Simmons  v.  State,  55  S.  E.  479,  126  Ga.  632. 

The  fact  that  one  may  work  one  or  two 
days  in  a  week,  and  then  remain  idle  the 
remainder  of  the  week,  does  not  constitute 
him  a  "vagrant,"  though  he  might  be  able  to 
work  and  have  no  property  to  support  him- 
self, if  his  earnings  for  the  proportion  of 
time  he  might  labor  were  sufficient  to  fur- 
nish him  an  honest  livelihood.  Harris  v. 
State,  60  S.  £.  207,  8  Ga.  App.  447. 

One  who  wanders  and  strolls  about  In 
idleness,  with  no  lawful  purpose  or  object 
whatever,  an  habitual  loafer,  idler,  and  vag- 
abond, who  is  able  to  work,  has  no  prop- 
erty, no  reasonably  continuous  employment, 
and  no  regular  income,  is  a  "vagrant,"  with- 
in the  meaning  of  Pen.  Code  1895,  §  453,  par. 
3;  and  this  is  true,  notwithstanding  such 
person  may  have  a  fixed  place  of  abode, 
where  he  usually  lodges.  Especially  would 
such  person  be  a  vagrant  when  his  loafing 
and  loitering  was  about  pool  rooms,  bar 
rooms,  dives,  lewd  houses,  and  other  places 
of  Uke  character.  Garter  y.  State,  55  S.  B. 
477,  126  Ga.  570.  571. 

Evidence  which  establishes  that  one  is 
an  habitual  loafer  and  loiterer,  both  morn- 
ing and  evening,  "in  the  tenderloin  district" 
of  a  city,  who  is  able  to  work,  and  has  no 
property,  no  reasonably  continuous  employ- 
ment, and  no  regular  income,  Is  sufficient  to 
support  a  conviction  for  the  offense  of  "va- 
grancy," under  thie  provisions  of  Pen.  Code 
1895,  i  453,  par.  3.  Darby  v.  State,  56  S. 
B.  91,  127  Ga.  46  (citing  Carter  v.  State,  126 
Ga.  570.  55  S.  E.  477). 

A  man  clothed  as  a  woman  and  having 
on  a  wig  and  slippers,  who  stands  In  the 
lobby  of  a  theater  with  his  face  painted,  rep- 
resenting the  "White  Slave,"  is  not  a  "va- 
grant** within  Code  Or.  Proc  {  887,  subd.  7, 
providing  that  a  person  is  a  vagrant  who, 
having  his  face  painted,  discolored,  covered, 
or  concealed,  or  being  otherwise  di seised,  ap- 
pears in  a  road  or  public  highway,  or  in  a 
field,  lot,  w9od,  or  inclosure.  People  v.  Lue- 
chini,  136  N.  Y.  Supp.  319,  75  Misc.  Rep.  614. 

The  words  "vlflMe  or  lawful  business" 
in  Pen.  Code,  §  647,  subd.  6,  defining  as  a 
vagrant  "Every  person  who  wanders  about 
the  streets  at  late  or  unusual  hours  of  thp 
night  without  any  visible  or  lawful  business," 
are  used  in  the  sense  of  good  and  sufficient ! 
reason,  and  refer  to  the  reason  why  he  isi 


roaming  the  street  rather  than  to  any  busi- 
ness or  avocation  in  life  from  which  support 
is  derived.  Ex  parte  McLaughlin,  116  Pac 
684,  685,  16  CaL  App.  270. 

Act  March  17,  1909  (Acts  31st  Leg.  c 
59),  punishing  vagrants  and  declaring  that 
certain  persons,  including  prostitutes,  shall 
be  deemed  vagrants,  applies  only  to  thos»e 
persons  who  meet  the  description  at  the  time 
that  a  charge  is  made  under  it,  and  one  who 
has  abandoned  her  vocation  as  a  prostitute 
and  has  entered  a  place  set  apart  for  her 
reformation  is  not  a  "vagrant"  City  of 
San  Antonio  v.  Salvation  Army  (Tex.)  127 
S.  W.  860,  863. 

Code  1907,  §  7843,  defines  a  ••vagrant" 
to  consist  of  "any  able-bodied  person  who 
shall  abandon  his  wife  and  child,  or  either 
of  them,  without  just  cause,  leaving  them 
without  sufiiclent  means  of  subsistence  or  iu 
danger  of  becoming  a  public  charge."  Held, 
that  such  act  does  not  make  it  a  crime  to 
abandon  a  wife  and  child  on  all  occasions, 
nor  where  accused  married  his  wife  after 
the  institution  of  bastardy  proceedings  against 
him,  and  lie  was  fraudulently  induced  to 
believe  that  he  was  the  father  of  the  child, 
which  he  subsequently  discovered  was  not 
so.  Carnley  v.  State,  50  South.  362,  363. 
162  Ala.  94. 

Defendant,  for  the  purpose  of  rebuttins: 
the  evidence  of  his  vagrancy,  which  was 
claimed  to  have  existed  to  the  knowledge 
of  the  officer  arresting  him,  so  as  to  ju.stlfy 
the  arrest  without  a  warrant,  having  testified 
that  he  had  a  lease,  covering  several  months 
prior  and  up  to  the  time  of  the  arrest,  of  a 
certain  tenement,  which  he  had  sublet  to 
prostitutes,  and  that  he  had  in  the  mean- 
time purchased  a  mining  location,  on  whU-li 
he  intended  to  go  as  soon  as  the  lease  ex- 
pired, may,  for  the  purpose  of  showing  that 
he  had  no  lawful  business,  which  fact,  in 
connection  with  his  wandering  about  the 
streets  at  late  and  unusual  hours  of  the 
night,  would  constitute  him  a  "vagrant"  un- 
der Pen.  Code,  S  047,  subd.  6,  be  required  on 
cross-examination  to  testify  that  during  the 
running  of  his  lease  he  had  no  other  business 
except  gambling.  People  v.  Craig,  91  Pac. 
997-999,  152  Cal.  42. 

Laws  1905,  p.  109,  classifying  as  "va- 
grants" all  persons  able  to  work,  having  no 
property  to  support  them,  and  who  have 
no  visible  or  known  means  of  a  fair,  honest, 
and  reputable  livelihood,  enlarges  somewhat 
the  meaning  of  the  term  "vagrant"  Any 
work  or  labor  which  la  sufiElcient  to  famish 
the  means  of  livelihood  to  the  laborer  if  he 
has  no  family  and  to  prevent  him  from 
wandering  about  in  idleness  would  be  "rea* 
sonably  continuous  employment"  to  consti* 
tute  visable  or  known  means  of  a  fair,  hon- 
est, and  reputable  livelihood.  The  public 
is  not  concerned  in  the  length  of  labor  or 
the  proceeds  thereof.    Its  only  object  is  to 
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protect  itself  from  the  idler  and  the  results 
of  idleness.  Lewis  t.  State,  50  S.  E.  933,  d34, 
3  Ga.  App.  322. 

Gen.  Acts  1903,  p.  244,  making  a  man, 
who  quits  his  house  and  leaves  his  wife  and 
children  without  means  of  subsistence,  guilty 
of  "vagrancy,"  does  not  apply  where  the  ac- 
cused left  his  wife  and  children  before  the 
passage  of  the  act,  though  he  remained  away 
from  them  after  that  time.  To  constitute  the 
offense  there  must  be  an  actual  desertion, 
followed  by  a  failure  or  refusal  to  provide 
means  of  subsistence  for  the  wife  and  chil- 
dren. Both  of  these  elements  must  concur, 
and,  after  the  act  of  desertion  is  completed 
by  the  quitting  of  the  house  and  leaving  the 
wife  and  children  without  subsistence,  there 
cannot  be  a  subseciuent  act  of  quitting,  so  as 
to  render  the  quitting  of  the  house  and  the 
failure  to  provide  concurrent  acts.  Crawley 
V.  State,  41  South.  175,  176,  146  Ala.  145 
(citing  Gay  v.  State,  31  S.  E.  569, 105  Ga.  599, 
70  Am.  St.  Rep.  68). 

A  "vagrant"  was  originally  understood 
to  be  an  idle  person,  without  visible  means 
of  support,  who,  though  able  to  worli  for  his 
niaiuteuance,  refused  to  do  so^  but  the  idea 
later  Included  one  whose  business  status  or 
course  of  conduct  was  vicious  or  habitually 
unlawful;  so  the  offense  of  being  a  vagrant, 
where  it  depends  upon  an  habitual  course 
of  misconduct,  is  a  separate  offense  from 
each  specific  act  of  misconduct,  and  hence 
Vagrancy  Act  (Acts  3lBt  Leg.  a  59)  f  1,  subd. 
"k,"  declaring  the  keeper  of  a  house  of  gam- 
bling and  gaming  to  be  a  vagrant,  defines  a 
different  offense  from  that  defined  by  Pen. 
Code  1895,  art  388b,  making  it  a  felony  for 
any  person  to  keep  any  premises,  building, 
room,  or  place  for  the  purpose  of  being  used 
as  a  place  to  gamble  with  cards;  and  hence 
tbe  vagrancy  act  does  not  repeal  the  provi- 
sion of  tbe  Penal  Code.  Parshall  v.  State, 
138  S.  W.  759,  766,  62  Tex.  Cr.  R.  177. 

Rev.  St.  1899,  §  2228,  declares  that  every 
able-bodied  married  man,  who  shall  neglect 
or  refuse  to  support  his  family,  shall  be  deem- 
ed   a   "vagrant,"  and   section  2921   declares 
that  when  the  husband  shall  be  guilty  of 
such  conduct  as  to  constitute  him  a  vagrant, 
within  the  meaning  of  the  law  respecting  va- 
f^rants,  the  wife  may 'be  divorced.    Held  that, 
where  a  physician  of  good  habits  endeavor- 
ed to  establish  a  practice,  maintained  an  of- 
fice where  he  waited  for  patients  and  at- 
tended to  such  calls  as  he  had,  contributing 
his  entire  income  from  his  practice  to  the 
support  of  his  wife  and  himself,  he  was  not 
a  "vagrant,"  within  the  law  entitling  her  to 
a    divorce,   though   he   did   not   succeed   in 
c'si ruing  enough  to  support  both  of  them,  and 
she  was  compelled  to  contribute  to  their  sup- 
Iiort  from  her  separate  means.    Gallemore  v. 
(^tillemore,  91  S.  W.  406,  408,  115  Mo.  App. 
179. 


VALID 

See  Invalid. 
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The  abandonment  of  an  unlawfiH  enter- 
prise, though  it  would  have  been  profitable, 
is  not  a  "valid  consideration."  Phelps  v. 
Manecke,  96  S.  W.  221,  222,  119  Mo.  App.  189. 


The  term  "valid  defense"  in  Code  Olv. 
Proc.  f  636,  authorizing  the  court  to  direct 
that  a  foreclosure  begun  by  advertisement 
shall  be  had  in  the  circuit  court  on  the  mort- 
gagor showing  a  valid  defense,  includes  any 
defense  which  may  reduce  or  extinguish  the 
indebtedness  secured,  but  does  not  include  a 
defense  unavailable  to  the  mortgagor  at  the 
time  of  the  order  transferring  the  foreclosure 
to  the  circuit  court,  and  a  mortgagor  may 
not  plead  limitations  in  defense  to  a  fore* 
closure  begun  by  advertisement  and  subse- 
quently transferred  to  the  circuit  court 
Kammann  v.  Barton,  128  N.  W.  329,  330,  26 
S.  D.  371. 

VAIJD  DEUVEBT 

A  "valid  delivery"  of  a  deed  is  accom- 
plished when  the  conduct  and  acts  of  a  gran- 
tor manifest  a  present  intent  to  dispose  of 
the  title  conveyed  by  the  deed.  There  is  no 
particular  form  necessary,  but  any  act  or 
thing  which  manifests  such  an  intent  is 
sufficient  to  establish  it.  It  is  always  a 
question  of  fact,  and  must  be  determined  by 
the  circumstances  surrounding  each  particu- 
lar transaction.  In  an  action  to  establish 
a  lost  deed,  evidence  that  the  grantor  ob- 
tained plaintiff*s  daughter  to  read  it  to  her, 
and  then  took  the  deed  from  the  daughter's 
hand,  and  requested  plaintiff  to  hold  out  her 
hand,  when  the  grantor  placed  the  deed  in 
plaintiff's  hand,  and  said:  "This  house  and 
lot  is  yours,  and  everything  there  is  on  the 
place.  Now  go  and  pi^t  it  in  the  bureau 
drawer" — which  plaintiff  did,  was  sufficient 
to  show  a  valid  delivery.  Kennlff  v.  Gaul- 
field,  73  Pac.  803,  804,  140  Cal.  84. 

VAIiID  JUDGMENT 

The  use  of  the  expression  "valid  Judg- 
ment," when  it  is  given  the  effect  of  an  estop- 
pel, does  not  merely  mean  a  Judgment  valid 
in  form,  but  a  legal  and  valid  Judgment  law- 
fully obtained  under  pleadings  and  evidence 
that  would  Justify  its  rendition.  Sawyer  v. 
First  Nat.  Bank  of  Hlco,  93  S.  W,  151,  157, 
41  Tex.  Civ.  App.  486. 

VALID  LIEN 

rnder  Ky.  St  «  2316,  2317,  giving  the 
landlord  a  Hen  for  rent  on  the  personal  prop- 
erty of  the  tenant  superior  to  all  but  "valid 
liens"  created  before  the  property  was  car- 
ried on  the  premises,  his  lien  is  superior 
to  the  mere  claim  for  the  purchase  money  of 
the  one  who  sold  the  articles  to  the  tenant; 
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Talid  liens  meaning  such  as  are  valid  under 
section  496,  providing  no  chattel  mortgage 
shall  be  valid  against  creditors  till  acknowl- 
edged and  lodged  for  record.  Kloak  Rros.  & 
Go.  V.  Joseph,  150  S.  W.  651, 150  Ky.  508. 

VAUD  TENDER 

In  order  to  constitute  a  "valid  tender," 
it  must  be  an  unconditional  offer  of  the 
amount  tendered.  An  offer  to  pay  a  certain 
amount  of  money  in  satisfaction  of  the  whole 
debt  Is  not  sufficient.  A  tender,  in  order  to 
be  available,  must  be  without  quallficutlou  or 
condition  and  must  not  be  coupled  with  any 
condition  which,  if  accepted,  would  qualify 
the  right  of  the  party  to  whom  the  amount  Is 
tendered  in  litigation  of  his  claim  for  a 
.larger  sum,  so  a  tender  ''in  full  settlement 
and  discharge  of  all  demands"  which  plain- 
tiff had  against  the  person  making  the  ten- 
der was  insufficient.  Mann  v.  Roberts,  105 
N.  W.  785,  786,  126  Wis.  142. 

VAIJD  VOTING  KABK 

Election  Law,  §  368,  rule  9,  providing 
that  a  "void  ballot"  Is  a  ballot  upon  which 
there  shall  be  found  any  mark  other  than  a 
single  X  mark  made  for  the  puri>ose  of  vot- 
ing, and  section  358,  rule  7,  providing  that 
one  straight  line  crossing  another  straight 
line  at  any  angle  within  a  party  circle  or 
within  the  voting  spaces  shall  be  deemed  a 
"valid  voting  mark,"  should  be  liberally  con- 
strued, so  that  a  tremulous  line  drawn  by 
an  infirm  elector,  or. an  irregular  or  curved 
line  drawn  by  an  elector  with  poor  eyesight, 
or  with  muscles  untrained  to  the  use  of  a 
pencil,  or  any  single  line  but  once  crossing 
another  single  line  in  such  a  way  as  to  sub- 
stantially comply  with  the  statute,  though 
the  line  has  been  retraced  and  the  pencil 
has  not  been  kept  exactly  on  the  line  at  parts 
removed  from  the  point  where  the  lines 
cross,  should  not  be  held  void.  Fallon  v. 
Dwyer,  90  N.  E.  912,  943,  197  N.  X.  336. 

VAIiLDXTV 

See  Obtain  Validity. 

VALLEY 

The  common  understanding  of  the  word 
"valley,"  as  applied  to  a  mountainous  coun- 
try, Is  as  meaning  lowlands  in  contradistinc- 
tion to  mountain  slopes  and  ridges.  Whaley 
V.  Northern  Pac.  Ry.  Co.,  167  Fed.  664,  609. 

VALUABLE 

Where  plaintiff  agreed  to  give  defendant 
certain  information  with  reference  to  the  ex- 
istence of  a  certain  vein  or  load  of  ore  with- 
in the  boundaries  of  a  certain  claim,  and  de- 
fendant agreed  to  pay  plaintiff  10  per  cent,  of 
the  soiling  price  of  said  claim  when  a  sale 
should  be  made,  If,  on  invostiffntion  by  de- 
fendant, in  his  jiidjrnient  the  information 
should  be  "satisfactory,**  proof  that  the  vein 


carried  "value,"  and  hence  that  the  Informa- 
tion was  "valuable,"  would  not  establish  that 
j  it  was  "satisfactory"  to  defendant,  within 
the  meaning  of  the  contract  as  alleged.  There 
is  a  distinction  in  the  meaning  of  the  terms 
"vtluable"  and  "satisfactory";  "valuable" 
means  capable  of  being  valued  or  estimated ; 
"satisfactory"  means  affording  satisfaction, 
satisfying;  that  fully  satisfies  or  contents; 
and  a  thing  may  possess  value  and  be  unsat* 
Isfactory,  or  be  satisfactory  and  yet  have  no 
value.  McCrimmon  y.  Murray,  117  Pac.  73, 
75,  43  Mont  457. 

VALUABLE  C0N8IBERATI09 

See  Purchaser  for  a  Valuable  Considera- 
tion;   Valid  Consideration;   Value. 

Other  good  and  valuable  consideration, 
see  Other. 

"A  'valuable  consideration*  is  some  legal 
right  acquired  by  the  promisor  In  considera- 
tion of  his  promise,  or  forborne  by  the  prom- 
isee in  consideration  of  such  promise."  Dar- 
cey  V.  Darcey,  71  Atl.  695,  597,  29  It.  I.  384, 
23  L.  R.  A.  (N.  S.)  886. 

A  "valuable  consideration"  is  a  class  of 
consideration  upon  which  a  promise  may  be 
founded,  and  entitles  the  promisee  to  enforce 
his  claim  against  an  unwilling  promisor. 
Fischer  v.  Union  Trust  Co.,  101  N.  W.  852, 
853,  138  Mich.  612,  68  U  R.  A.  987,  110  Am. 
St  Rep.  329. 

"Valuable  consideration,"  necessary  to 
give  a  recorded  deed  priority  over  a  prior  un- 
recorded deed,  means  an  approximately  ade- 
quate consideration.  Riley  v.  Robinson,  112 
N.  Y.  Supp.  753,  754,  128  App.  Div.  178. 

A  "valuable  consideration"  is  the  relin- 
quishment by  the  promisee  of  some  right 
which  he  may  rightfully  exercise  or  enforce, 
or  the  incurring  of  some  risk  or  trouble  at 
the  instance  of  the  promisor.  John  v.  Elkins, 
59  S.  E.  961,  964,  63  W.  Va.  158  (quottog  and 
adopting  definition  in  County  Court  of  Bar- 
bour County  V.  Hall,  41  S.  K  119,  51  W.  Va. 
269). 

One  dollar  is  not  such  "valuable  consid- 
eration" for  a  deed  as  gives  a  subsequent  pur- 
chaser priority  over  a  senior  deed  tlurough 
priority  of  record.  Dunn  v.  Dunn,  136  N.  V. 
Supp.  282,  284,  151  App.  Div.  800. 

A  "valuable  consideration"  la  money  or 
its  equivalent — anjrthing  capable  of  beim; 
measured  by  a  money  standard.  An  inade- 
quate "valuable  consideration"  in  itself  is 
not  sufficient  grounds  to  warrant  the  court  in 
decreeing  a  reconveyance.  Dickey  t.  Norris, 
65  Atl.  541,  216  Pa.  184. 

A  "valuable  consideration"  Is  defined  to 
be  money  or  something  that  is  worth  mon- 
ey. 2  Washb.  Real  Prop.  (4th  Ed.)  p.  391; 
1  Chltty,  Con.  (11th  Am.  Efd.)  27.  It  Is  not 
necessary  that  the  consideration  should  be 
adequate  In  point  of  value  In  order  to  con- 
stitute the  grantee  a  bona  fide  purctiasei: 
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Although  small,  or  eren  nominal,  in  the  ab- 
sence of  fraud,  it  is  enough  to  support  a 
contract  entered  into  upon  the  faith  of  it 
Strong  V.  Whybark,  102  S.  W.  968,  969,  204 
Mo.  341,  12  L.  R.  A.  (N.  S.)  240,  120  Am.  St 
Rep.  710  (citing  Forbs  r.  St  Louis,  I.  M.  & 
S.  R.  Co.,  82  S.  W.  562,  107  Mo.  App.  674; 
Marks  v.  Bank  of  Missouri,  8  Mo.  316 ;  Riden- 
baugh  r.  Young,  46  S.  W.  959,  145  Mo.  280; 
Blaine  r.  Publishers,  George  Knapp  &  Co., 
41  S.  W.  787,  140  Mo.  251;  Anderson  v. 
Gaines,  57  S.  W.  726,  156  Mo.  664;  Green 
V.  Higham,  61  S.  W.  798,  161  Mo.  333). 

A  "valuable  consideration"  is  such  as 
money  or  the  like,  and  the  adequacy  or  in- 
adequacy of  the  amount,  or  its  disproportion 
to  the  actual  value  of  the  property,  does  not 
affect  the  question  of  the  kind  of  considera- 
tion. The  adequacy  of  the  consideration  is 
an  element  of  the  good  faith  of  the  trans- 
action, and  has  no  bearing  upon  whether  the 
consideration  is  a  valuable  or  a  good  one. 
Lindley  v.  Blumberg,  93  Pac.  894,  897,  7  Oal. 
App.  140  (citing  Frey  v.  Clifford,  44  Cal.  342 ; 
Clark  v.  Troy,  20  Cal.  224). 

A  "valuable  consideration"  may  consist 
of  anything  of  any  value,  and  it  may  be  the 
a&sumption  of  an  obligation — the  mere  alter- 
ing of  the  condition  of  the  party  to  be  af- 
fected. Roush  V.  Vanceburg,  S.  L,  T.  &  M. 
Turnpike  Co.,  85  S.  W.  735,  736,  120  Ky.  165. 

"A  consideration  emanating  from  some 
injury  or  inconvenience  to  the  one  party,  or 
from  some  benefit  to  the  other,  is  a  Val- 
uable consideration.* "  Ward,  Murray  &  Co. 
V.  Young,  89  S..W.  456,  457,  40  Tex.  Civ. 
App.  294  (quoting  and  adopting  the  defini- 
tion in  Conover  v.  Stillwell,  34  N.  J.  Law,  54). 


«« 


'A  'valuable  consideration,'  in  the  sense 
of  the  law,  may  consist  either  in  some  right, 
interest,  i^roflt,  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment, 
loss,  or  responsibility  given,  suffered,  or  un- 
dertaken by  the'other."  Kirby-Carpenter  Co. 
V.  Burnett,  144  Fed.  635,  636,  75  C.  C.  A.  437. 

A  'Valuable  consideration"  is  something 
more  than  mere  love  and  affection  or  grat- 
itude. "A  Valuable  consideration*  is  neces- 
sary to  support  any  contract,  and  the  rule 
makes  no  exception  as  to  the.  character  of 
the  consideration  respecting  negotiable  notes 
when  the  consideration  is  open  to  inquiry." 
Sullivan  v.  Sullivan,  92  S.  W.  966,  967,  122 
Ky.  707,  7  L.  R.  A.  (N.  S.)  156,  13  Ann.  Cas. 
163  (quoting  and  adopting  definition  in  1 
Daniel,  Neg.  Inst  §  179). 

A  "valuable  consideration"  may  consist 
in  some  right,  Interest,  or  benefit  to  one  par- 
ty, or  some  loss,  detriment,  or  responsibility 
resulting  actually  or  potentially  to  the  other, 
and  if  there  is  any  advantage  to  one  of  the 
parties  the  law  will  not  weigh  the  adequacy 
of  consideration.  Melroy  v.  Kemmerer,  67 
Atl.  699,  700,  218  Pa.  381,  11  L.  R.  A.  (N.  S.) 
1018,  120  Am.  St.  Rep.  885  (citing  Bouv.  Law 


Diet :   Fowler  y.  Smith,  25  AU.  744,  163  Pa. 
639). 

"As  applied  to  chattels,  Valuable  consid- 
eration* means  something  more  than  the  dis- 
charge of  a  debt  that  revives  when  the  con- 
sideration for  its  discharge  fails.  It  means 
the  parting  with  some  value  that  cannot  be 
actually  restored  by  operation  of  law,  leav- 
ing the  purchaser  in  a  changed  condition,  so 
that  he  may  lose  something  beside  his  bar- 
gain." Albert  ▼.  Hoffman,  117  N.  Y.  Supp. 
1043,  1044,  64  Misc.  Rep.  87  (quoting  and 
adopting  the  definition  in  Hurd  v.  Bickf ord, 
27  Ati.  107,  85  Me.  217,  220,  36  Am.  St  Rep. 
353). 

"A  Valuable  consideration'  is  some  legal 
right  acquired  by  the  promisor  in  considera- 
tion of  his  promise  or  forborne  by  the  prom- 
isee in  consideration  of  snch  promise.  A 
common  form  of  stating  the  same  principle 
is  that  a  Valuable  consideration'  for  a  prom- 
ise may  con.^ist  of  a  benefit  to  the  promisor 
or  a  detriment  to  the  promisee.  A  promise 
on  the  part  of  an  owner  to  pay  the  amount 
of  a  subcontractor's  claim  is  supported  by  an 
agreement  by  the  subcontractor  not  to  file  a 
lien."  Harness  v.  McKee-Brown  Lumber  Co., 
89  Pac.  1020,  1022,  17  Okl.  624  (quoting  1 
Page,  Contracts,  par.  274). 

"A  Valuable  consideration'  is  one  that 
is  either  a  benefit  to  the  party  promising,  or 
some  trouble  or  prejudice  to  the  party  to 
whom  the  promise  is  made.  Any  damage  or 
suspension  or  forbearance  of  a  right  will 
be  sufficient  to  sustain  the  promise."  First 
Nat  Bank  of  Plattsmouth  v.  Lehnhoff's  Es- 
tate, 109  N.  W.  164,  165,  77  Neb.  303  (quoting 
and  adopting  definition  in  Armann  v.  Buel, 
59  N.  W.  515,  40  Neb.  803). 

"A  Valuable  consideration'  is  one  that 
is  either  a  benefit  to  the  party  promising  or 
some  trouble  or  prejudice  to  the  party  to 
whom  the  promise  is  made."  Where  a  cred- 
itor of  a  partnership  releases  the  joint  in- 
debtedness and  accepts  a  note  of  one  of  the 
partners  in  payment,  he  receives  a  sufficient 
consideration.  Waydell  v.  Luer  (N.  Y.)  8 
Denio,  410,  418  (quoting  and  adopting  2 
Kent's  Com.  [2d  Ed.]  265). 

"A  Valuable  consideration'  is  one  that  is 
either  a  benefit  to  the  party  promising  or 
some  trouble  or  prejudice  to  the  party  to 
whom  the  promise  is  made.  Where  one  of 
several  makers  of  a  note  arranges  with  the 
other  members  to  pay  the  note,  and  the  means 
are  put  in  his  hands  for  that  purpose,  and 
he  takes  up  the  note,  paying  part  in  cash  and 
giving  his  own  note  for  the  balance,  which 
the  holder  accepts  and  gives  up  the  original 
note,  the  consideration  is  sufficient  and  the 
makers  of  the  original  note  are  discharged. 
Livingston  v.  Radcliff,  6  Barb.  (N.  Y.)  201, 
207  (quoting  and  adopting  2  Kent's  Com.  464). 

A  'Valuable  consideration,"  in  the  sense 
of  the  law,  may  consist  either  in  some  right 
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interest,  profit,  or  benefit  accruing  to  one 
party,  or  souie  forbearance,  detriment,  loss, 
or  responsibility  given,  suffered,  or  under- 
taken by  the  other.  It  is  sufficient  consider- 
ation Xor  an  agreement  by  a  husband  to  pay 
his  divorced  wife  $45  a  month  for  her  sup- 
port *'for  so  loAg  a  time  as  she  does  not  mar- 
ry again,"  that  she  released  him  from  all 
obligation  under  a  prior  contract  for  her 
separate  maintenance,  which  was  recognized 
as  binding  by  the  parties  both  before  and 
after  a  decree  of  divorce.  Jones  v.  Jones,  27 
Pac  85,  86,  1  Colo.  App.  28. 

If  the  promisee,  at  the  Instance  of  the 
promisor  and  moved  by  his  promise,  do  any 
act  which  occasions  him  even  the  slightest 
trouble  or  inconvenience,  or  In  doing  which 
he  incurs  a  risk,  the  act  so  performed  consti- 
tutes a  "valuable  consideration"  for  the 
promise.  Indeed,  there  is  a  consideration  if 
the  promisee,  in  return  for  the  promise,  does 
anything  legal  which  be  is  not  bound  to  do, 
whether  there  Is  any  actual  loss  or  detri- 
ment to  him  or  actual  benefit  to  the  promLsoi 
or  not.  Buhler  v.  Trombly,  108  N.  W.  343» 
344,  139  Mich.  557  (citing  9  Cyc.  pp.  312,  313). 

**  'Consideration'  means  something  which 
is  of  some  value  in  the  eye  of  the  law,  mov- 
ing from  the  plaintiff.  It  may  be  some  ben- 
efit to  the  defendant  [promisor],  or  some  det- 
riment to  the  plaintiff  [promisee].  Stated 
with  greater  elaboration,  a  'valuable  con- 
sideration,* in  the  sense  of  the  law,  may  con- 
sist either  in  some  right,  interest,  profit,  or 
benefit  accruing  to  the  one  party,  or  some 
forbearance,  detriment,  loss,  or  responsibili- 
ty given,  suffered,  or  undertaken  by  the  oth- 
er." Frye  v.  Ilubbell,  68  Atl.  325,  332,  74  N. 
II.  358,  7  L.  R.  A.  (N.  S.)  1197  (quoting  and 
adopting  the  definition  in  Kidder  v.  Blake, 
45  N.  H.  530,  532). 

"Consideration"  is  a  benefit  to  the  party 
making  a  promise,  or  to  a  third  person  at 
his  request,  or  an  inconvenience,  loss,  or 
injury  to  the  promisor.  The  amount  of  the 
consideration,  so  it  be  appreciable,  Ls  imma- 
terial. A  "valuable  consideration"  is  either 
some  right,  interest,  profit,  or  benefit  accru- 
ing to  the  party  making  the  promise,  or  some 
forbearance,  detriment,  loss,  resiwnsibility, 
act,  labor,  or  service  given,  suffered,  or  un- 
dertaken by  the  party  to  whom  the  promise 
is  made.  If  the  promisee  do  any  act  to  his 
Injury,  however  slight,  at  the  request  of  the 
promisor,  either  express  or  implied,  the  detri- 
ment so  sustained  operates  as  a  considera- 
tion. Strode  v.  St.  Louis  Transit  Co.,  95  S. 
W.  851,  853,  197  Mo.  616,  7  Ann.  Cas.  1084 
(citing  Green  v.  Higham,  61  S.  W.  798,  161 
Mo.  337,  Gantt.  J. ;  1  Pars.  Cont.  [2d  Ed.]  p. 
357). 

A  "valuable  consideration"  consists  or- 
dinarily of  money,  or  its  equivalent,  or  mar- 
riage; but  some  advantage  or  benefit  to  the 
promisor,  or  some  injury  or  damage  to  the 
promisee,  is  sufilcient  to  support  a  contract. 


and  a  vendor's  promise,  without  pecuniary 
consideration,  to  refund  a  balance  of  pur- 
chase money  paid  by  the  purcha.ser  If  it 
should  appear  that  lands  sold  to  other  pur- 
chasers were  liable  for  the  payment  of  the 
balance,  which,  if  binding,  was  an  injury  to* 
the  promisor  and  a  benefit  to  the  promisee, 
was  without  consideration.  Sturm  v.  Parish, 
1  W.  Va.  125,  144  (citing  1  Pars.  Cont.  353, 
360). 

A  legal  or  "valuable  consideration"  nec- 
essary to  support  a  contract  consists  either  in 
some  right,  interest,  profit,  or  benefit  accru- 
ing to  one  party,  or  a  detriment  or  forbear- 
ance given,  suifered,  or  undertaken  by  the 
other,  but  a  mere  consent  or  withdrawal  of 
an  objection  by  one  party  to  the  doing  of  that 
which  the  otJier  had  a  legal  right  to  do  is  not 
sufficient  consideration  to  support  a  promise, 
for  the  promisor  gets  nothing  in  return  for 
his  promise,  and  hence  a  street  railway 
which  was  legally  entitled  to  cross  the  tracks 
of  a  steam  road,  which  road  could  be  required 
by  the  municipality  to  keei)  &  crossing  watch- 
man regardless  of  whether  the  street  railway 
crossed  its  tracks  or  not,  received  no  consid- 
eration for  the  steam  road's  consent  to  the 
crossing  of  its  tracks,  and  so  its  promise  to 
compensate  the  watchman  if  one  should  be 
required  was  unenforceable.  Baltimore  &  O. 
S.  W.  R,  Co.  V.  CincinnaU,  L.  &  A.  Electric 
St.  R.  Co.  (Ind.)  99  N.  E.  1018,  102a 

A  "valuable  consideration"  in  the  sense 
of  the  law  may  consist  either  in  some  right, 
interest,  profit,  or  benefit  accruing  to  the  one 
party,  or  some  forbearance,  detriment,  loss, 
or  responsibility  given,  suffered,  or  under- 
taken by  the  other.  Where  testator  subscrib- 
ed for  the  purpose  of  aiding  in  the  payment 
of  the  indebtedness  of  a  university,  and  ver- 
bally authorized  its  president  to  announce 
such  subscription  at  a  public  convention  in 
his  presence,  where  others  subscribed,  and 
where  on  the  faith  of  his  subscription  the 
university  employed  others  to  solicit  subscrip- 
tions and  incurred  liability  for  their  services, 
testator's  subscription  was  based  on  a  '^vaUd 
consideration,"  so  as  to  be  a  valid  claim 
against  his  estate.  Baptise  Female  Universi- 
ty of  North  Carolina  v.  Borden,  44  S.  £.  47, 
53,  132  N.  C.  476. 

There  is  a  "promise  of  valuable  consid- 
eration" within  Purity  of  Election  Iaw  (St 
1893,  p.  22,  c.  16)  I  19,  subd.  1,  making  it 
an  offense,  for  which  the  right  of  a  person 
declared  elected  to  an  office  may  be  contested, 
to  promise  a  valuable  consideration  to  a  voter 
to  induce  him  to  vote  for  any  particular  per- 
son, where  the  successful  candidate  promlaed, 
in  effect,  that  the  duties  of  the  office  should 
not  be  performed,  and  there  would  be  no  ex- 
pense in  connection  with  it,  and  this,  though 
ills  failure  to  qualify,  which  he  promised, 
would  not  result  in  the  office  l>eing  left  with- 
out an  incumbent,  thus  making  a  saving  to 
taxpayers,  but  would  create  a  vacancy  which 
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could  and  would  be  filled  by  appointment 
Bush  V.  Head,  97  Pac.  512,  515,  154  Cal.  277. 

A  daughter,  to  whom  her  father  conveys 
a  farm  worth  $20,000  in  consideration  of  $10, 
which  ia  paid,  and  of  her  undertaking  to 
pay  the  net  proceeds  of  the  place  to  him  dur- 
ing his  life,  and  after  lils  death  a  certain 
I)ortion  thereof  to  his  wife  and.  other  daugh- 
ter, is  not  a  purchaser  for  a  "valuable  con- 
sideraUon."  Ten  Kyck  v.  Witbeck,  31  N.  B. 
994,  i;{5  N.  Y.  40,  31  Am.  St.  Rep,  809. 

Ag;reemeiit  to  forbear 

A  "valuable  consideration"  Is  some  legal 
right  acquired  by  the  promisor  in  considera- 
tion of  his  promise,  or  forborne  by  the  prom- 
isee in  consideration  of  such  promise.  A  hus- 
band's agreement  to  convey  land  to  his  wife. 
In  consideration  of  her  agreement  to  discon- 
tiuue  a  divorce  suit,  which  she  thereafter  dis- 
continued, was  based  on  a  valuable  consider- 
ation. Darcey  v.  Darcey,  71  Atl.  590.  597,  29 
R.  L  384,  23  L.  R.  A.  (N.  S.)  886. 

Anteoedent  debt 

An  antecedent  debt  Is  not  a  "valuable 
consideration."  Sparks  v.  Taylor  (Tex.)  87 
S.  W.  740,  743. 

A  conveyance  or  transfer  of  property  in 
consideration  of  a  pre-existing  Indebtedness 
is  a  conveyance  for  a  "valuable  considera- 
tion." Virginia  Timber  &  Lumber  Co.  v. 
Glenwood  Lumber  Co.,  90  Pac  48,  50,  6  Cal. 
App.  256. 

Where  the  payee  of  a  note,  on  receiving 
it,  paid  a  spe<'ifled  sum  to  banks  which  the 
maker  owed,  there  was  a  "valuable  consid- 
eration" for  the  note  within  Negotiable  In- 
struments Law  (Acts  1904,  p.  220,  c.  102)  S 
25,  providing  that  an  antecedent  debt  con- 
stitutes value.  Hermann's  Ex'r  v.  (^regory, 
115  S.  W.  809,  811,  131  Ky.  819. 

Where  an  assignment  of  credits  by  a  cor- 
poration was  made,  for  the  most  part.  In  con- 
sideration of  a  pre-existing  indebtedness, 
such  Indebtedness  was  not  a  "valuable  con- 
sideration" sutlicient .  to  sustain  the  assign- 
ment, under  P.  L.  1896,  p.  298,  1 64.  providing 
that  a  bona  fide  purchase  for  a  valuable  con- 
sideration before  a  coiporatlon  shall  have  ac- 
tually suspended  its  ordinary  business  by  a 
person  without  notice  of  the  corporation's  in- 
solvency, etc.,  should  not  be  invalidated. 
Russell  &  Erwin  Mfg.  Co.  v.  E.  C.  Faltoute 
Hardware  Co.  (N.  J.)  62  Atl.  421,  423,  424. 

Good  consideratioiL  distingpaisl&ed 

As  good  consideration,  see  Good  Consid- 
eration. 

A  ••valuable  consideration,"  as  distin- 
^Tulshed  from  a  good  con.sideratlon,  is  one 
founded  on  money,  or  something  convertible 
Into  money,  or  having  a  value  in  money,  ex- 
cept marriage,  which  Is  regarded  as  a  valu- 
able consideration.  A  plea  alleging  that  a 
note  was  without  any  valuable  consideration, 


either  moral  or  legal,  has  no  reference  to  ar  / 
consideration  except  a  valuable  one.  DlcLs 
V.  Andrews,  59  S.  E.  782,  783,  129  Ga.  718 
(citing  (31v.  Code  1895,  S  3658). 

A  "valuable  consideration"  must  be  mon- 
ey or  the  like,  in  contradistinction  from  a 
good  consideration,  though  it  may  be  greatly 
disproportionate  to  the  value  of  the  land  con- 
veyed tlierefor.  It  may  be  the  surrender, 
suspension,  or  forbearance  of  a  legal  right 
to  process  for  the  enforcement  of  a  debt,  as 
the  right  to  process  of  attachment.  A  mort- 
gagee in  a  mortgage  to  secure  a  pre-existing 
debt  is  a  purchaser  for  a  "valuable  considera- 
tion." Frey  v.  CUfford,  44  Cal.  335,  341  (cit- 
ing and  adopting  Clark  v.  Troy,  20  Cal.  219; 
Payne  v.  Bensley,  8  Cal.  260,  68  Am.  Dec. 
318;  Naglee  v.  Lyman,  14  Cal.  450;  Robin- 
son V.  Smith,  14  Cal.  94). 

Marriage 

"Marriage"  is  a  valuable  consideration, 
an4  a  married  woman  Is  regarded  as  a  pur- 
chaser for  a  valuable  consideration  of  all 
property  which  accrues  to  her  by  virtue  of 
her  marriage.  Staser  v.  Gaar,  Scott  &  Co.,  79 
N.  B.  404,  405,  168  Ind.  131  (citing  Derry  v. 
Derry,  74  Ind.  560;  Richardson  v.  Schultz, 
98  Ind.  429). 

Where  a  conveyance  by  a  man  was  made 
prior  to  his  agreement  to  marry,  and  without 
reference  to  any  anticipated  rights  of  a  pros- 
pective wife,  the  failure  to  record  it  until  aft- 
er his  marriage  did  not  render  it  invalid  as  In 
fraud  of  the  wife's  marital  rights,  for  the 
statute  for  the  registration  of  conveyances 
was  Intended  to  protect  purchasers  for  valu- 
able consideration,  mortgagees,  and  judg- 
ment creditors  without  notice,  and#  can- 
not be  construed  to  Include  persons  entering 
into  a  marriage  contract,  though  marriage  is 
a  "valuable  consideration,"  but  In  a  way 
which  must  be  differentiated  from  that  valu- 
able consideration  which  will  support  a  con- 
tract. In  that  ordinarily  the  word  •'valuable" 
signifies  that  the  consideration  is  pecuniary 
or  convertible  into  money.  Nelson  v.  Brown, 
51  South.  360,  363,  164  Ala.  397,  137  Am.  St. 
Rep.  61. 

Value  received 

An  allegation  that  a  written  Instrument 
was  executed  and  delivered  "for  a  valuable 
consideration"  Is  an  allegation  of  fact,  and 
not  a  conclusion  of  law,  since  the  terms 
"for  a  valuable  consideration"  and  "for  value 
received'*  are  practically  identical  in  mean- 
ing, in  law  as  well  as  general  business  in- 
tercourse, and,  if  there  be  any  distinction, 
"valuable  consideration"  has  a  more  definite 
and  comprehensive  meaning  than  ''value  re- 
ceived." St.  Lawrence  County  Nat.  Bank  of 
Canton  v.  Watkins,  138  N.  Y.  Supp.  116,  117, 
153  App.  Dlv.  551. 

VAXtTABLB  FOR  MINEBAIiS 

See  Land  Valuable  for  Minerals. 
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VAXUABLE  IMPROVEMENTS 

An  office  building  constructed  by  one 
man  in  two  or  three  days  and  an  open  shed 
capable  of  holding  about  one-half  ton  of  coke 
were  Insufficient  to  give  a  preference  right  to 
purchase  shore  lands  from  the  state  under 
Rem.  &  Hal.  Code,  §§  6750,  6754,  giving  such 
right  to  owners  of  "valuable  improvements." 
Pacific  Iron  Works  v.  Bryant  Lumber  & 
Shingle  MUl  Co.,  Ill  Pac.  578,  579,  60  Wash. 
502. 

A  frame  house,  firmly  constructed  on 
school  land  by  a  settler  thereon,  is  a  "valu- 
able improvement,"  within  Rev.  St.  1901, 
pars.  4035-4037,  giving  the  preferred  right 
to  lease  school  land  to  the  settler  thereon 
making  permanent  improvements  thereon, 
etc.,  and  the  building  may  be  used  by  the 
settler  for  a  warehouse  in  which  to  store 
supplies  for  use  on  adjacent  property,  or  to 
sell  to  proprietors  of  adjacent  property,  or 
for  a  saloon  to  Invite  the  patronage  of  em- 
ploy^ on  adjacent  property;  but  a  house 
placed  on  blocks  or  pillars  Is  not  an  appurte- 
nant to  the  realty  and  is  not  an  improvement 
Schley  ▼,  Vail,  95  Pac.  113.  U4,  11  Ariz.  226. 

VALUABLE  MUfERAIiS 

Other  valuable  minerals  or  deposits,  see 
Other. 

The  words  "valuable  mineral  deposits," 
as  used  in  a  statute  providing  that  mining 
claims  upon  veins  or  lodes  of  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  cop- 
per, or  other  valuable  deposits  heretofore 
located,  shall  be  governed  as  to  length  along 
the  vein  or  lode  by  the  customs,  etc,  should 
be  construed  as  including  all  lands  chlefi^ 
valuable  tox  other  than  agricultural  pur- 
poses, and  particularly  as  including  non- 
metallic  substances,  among  which  are  held  to 
be  alum,  asphaltnm,  borax,  guano,  diamonds, 
gypsum,  reslin,  marble,  .mica,  slate,  amber, 
petroleum,  limestone,  building  stone,  and 
coal.  Northern  Pac.  R.  Co.  v.  Soderberg,  23 
Sup.  Ot  865,  368,  188  U.  S.  526,  47  L.  Ed. 
575. 

VALUABLE  PAPEB8 

Under  Revlsal  1905,  §  8127,  providing 
that  a  holographic  will  shall  be  given  effect, 
if  found  among  the  valuable  papers  of  dece- 
dent, the  term  "valuable  papers"  means  such 
papers  as  are  kept  and  are  considered  by  the 
decedent  worthy  of  being  taken  care  of.  In 
re  Jenkin's  Will,  72  S.  B.  1072,  1076,  157  N. 
O.  429,  37  L.  R.  A  (N.  S.)  842. 

"'Valuable  papers'  are  such  papers  as 
are  kept  and  considered  worthy  of  being  tak- 
en care  of  by  the  particular  person,  having 
regard  to  his  condition,  business,  and  habits 
of  preserving  papers.  They  do  not  neces- 
sarily mean  the  most  valuable  papers  of  the 
decedent  even,  and  are  not  confined  to  papers 
having  a  money  value,  or  to  deeds  for  lands, 
obligations  for  the  payment  of  money,   or 


certificates  pf.  stock.  The  requirement  Is 
only  intended  as  an  indication  on  the  part 
of  the  writer  that  it  is  his  intention  to  pre- 
serve and  perpetuate  the  paper  as  a  dispo- 
sition of  his  property,  and  Uiat  he  regards 
it  as  valuable;  consequently  the  sufficiency 
of  the  place  of  deposit  to  meet  the  require- 
ment of  the  statute  will  depend  largely  upon 
the  condition  and  arrangements  of  the  tes- 
tator." **No  better  definition  of  'valuable 
papers,'  perhaps,  can  be  given  than  that  they 
consist  of  such  as  are  regarded  by  the  testa- 
tor as  worthy  of  preservation,  and  therefore, 
in  his  estimation,  of  some  value.  It  is  not 
confined  to  deeds  for  land  or  slaves,  obliga- 
tions for  money,  or  certificates  of  stock. 
Any  others  which  are  kept  and  considered 
worthy  of  being  taken  care  of  by  the  particu- 
lar person  must  be  regarded  as  embraced  in 
that  description.  This  requirement  is  only 
intended  as  an  indication  on  the  part  of  the 
writer  that  It  is  his  intention  to  preserve  and 
perpetuate  the  paper  in  question  as  a  disposi- 
tion of  his  property;  that  he  regards  it  as 
valuable."  Brogan  v.  Barnard,  90  S.  W.  858, 
859,  115  Tenn.  260,  112  Am.  St  Rep.  822,  5 
Ann.  Cas.  634  (quoting  and  adopting  defini- 
tions'in  Marr  v.  Marr  [Tenn.]  2  Head,  306 
and  in  Prltchard,  Wills  &  Administration). 

The  words  "valuable  x>apers,"  in  Code 
1858,  i  2163,  providing  that  a  writing  appear- 
ing to  be  the  will  of  a  decedent,  written  by 
him  and  found  after  his  death  "among  his 
valuable  papers,"  etc.,  contemplate  documen- 
tary papers  deemed  valuable  and  worthy 
of  preservation  by  the  owner;  and  a  holo- 
graphic will  of  a  decedent,  found  in  a  box  in 
which  he  kept  stamps  and  stationery  for  sale 
and  use  as  postmaster,  was  not  found  among 
his  "valuable  papers,**  essential  to  sustain  it 
as  a  will.  Brogan  v.  Barnard,  90  S.  W.  85S, 
859,  115  Tenn.  260,  112  Am.  St.  Rep.  822,  5 
Ann.  Cas.  634. 

Election  tickets,  prepared  by  the  election 
commissioners  and  authorizing  the  election 
officers  of  voting  precincts  to  be  used  in  the 
election,  are  "valuable  papers,"  and  the  prop- 
erty of  the  election  commissioners  of  the 
county,  within  Code  1868,  §  4652,  subsec.  14 
(Shannon's  Code,  §  6496),  making  it  a  misde- 
meanor to  malldously  destroy  any  goods  or 
valuable  papers  of  another.  State  t.  Click, 
90  S.  W.  855,  115  Tenn.  283. 

VALUABLE  BIGHT 

Securing  the  signature  of  a  person  to  a 
note,  whereby  he  was  subsequently  required 
to  pay  it,  is  securing  from  him  a  "valuable 
right,"  within  Pen.  Code  1895,  art.  W3,  as 
to  swindling.  Johnson  v.  State,  123  S.  W. 
143,  145,  57  Tex.  Cr.  B.  347. 

VALUABLE  THINO 

Chickens  and  all  kinds  of  poultry  are 
"valuable  things,'*  within  Rev.  St  1S99,  | 
1886,  making  an  entry  of  any  house  in  the 
nighttime,  in  which  goods,  wares,  and  mex^ 
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chandlBe  and  "other  valuable  things"  are  kept 
or  deposited,  burglary.  State  t.  McGulre,  91 
S.  W.  939,  942,  193  Mo.  215. 

VALUATION 

See  Last  Adjusted  Valuation;  Overyalu- 
ation. 

Km  asseMment 

See  Assessment  (In  Taxation). 

Ai  an  ••timAtion 

While  the  words  "assessment"  and  "val- 
uation" may  be  properly  used  to  designate 
certain  acts  of  the  assessor,  they  are  as 
properly  and  more  frequently  used  to  desig- 
nate the  ofllcial  estimate  of  the  value  o^ 
property  subject  to  taxation.  While  the  as- 
sessor makes  such  official  estimate,  it  Is  not 
conclusive,  but  is  subject  to  revision  by  the 
board  of  equalization,  which  body  frequent- 
ly substitutes  its  own  estimate  of  the  value 
of  a  particular  portion  of  the  property  for 
that  of  the  assessor.  State  ex  rel.  Mellor 
V.  Grow,  105  N.  W.  898,  899,  74  Neb.  850. 

As  rate 

See  Rate. 

VALUE 

See  Actual  Value;  Anything  of  Value; 
Assessed  Value;  At  Their  Value; 
Bo6k  Value;  Cash  Market  Value; 
Cash  Surrender  Value;  Cash  Value; 
Clear  Value;  Current  Market  Value; 
Disproportionate  to  the  Value;  Face 
Value;  Fair  Cash  Value;  Fair  Mar- 
ket Value;  Franchise  Value;  Full 
and  Fair  Cash  Value;  Full  and  True 
Value;  Full  Cash  Value;  Full  Valu'b; 
Going  Value;  Highest  Market  Value; 
Holden  for  Value;  Innocent  Holder 
for  Value;  Insurable  Value;  Intrin- 
sic Value;  Market  Value;  Money 
Value;  Nuisance  Value;  Par  Value; 
Prospective  Value;  Purchase  for 
Value;  Real  Value;  Reasonable  Sell- 
ing Value;  Reasonable  Value;  Rela- 
tive Value;  Rental  Value;  Salable 
Value;  Selling  Value;  Sole  Judge  of 
Value;  Sound  Value;  Stumpage 
Value;  Sufficient  Value;  Taxable 
Value;  Thing  of  Value;  True  Value; 
Usable  Value. 

Article  of  value,  see  Article. 

Element  of  robbery,  see  Robbery. 

Increase  in  value  as  profit,  see  Profit 

Other  representative  of  value,  see  Other 

Other  value,  see  Other. 

"  *Value'  is  any  consideration  sufficient 
to  support  a  simple  contract  An  antecedent 
or  pre-existing  debt  constitutes  value,  and  is 
deemed  such  whether  the  instrument  is  pay- 
able on  demand  or  at  a  future  time."  Hover 
V.  Magley,  96  N.  Y.  Supp.  925,  48  Misc.  430 
(quoting  Neg.  Inst  Law);   Wilkins  v.  Usher, 
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97  S.  W.  37,  38,  123  Ky.  696  (quotljig  Neg. 
Inst.  Law). 

Under  Acts  1899,  p.  146,  c.  94,  §  25,  pro- 
viding that  "value"  Is  any  consideration  suffi- 
cient to  support  a  simple  contract,  a  bank 
discounting  a  note  and  obtaining  credit  in 
favor  of  the  indorser  in  a  solvent  bank  for 
the  amount  of  the  discounted  paper  is  a  hold- 
er for  value.  Elgin  City  Banking  Co.  v. 
Hall,  108  S.  W.  1068,  1071,  U9  Tenn.  548. 

According  to  Pol.  Code,  |  3617,  the 
terms  "value"  and  "full  cash  value"  mean 
the  amount  at  which  property  would  be 
taken  in  payment  of  a  Just  debt  due  from  a 
solvent  debtor.  Crocker  y.  Scott,  87  Pac. 
102,  106,  149  CaL  575. 

Under  Ky.  St  1903,  \  978,  authorizing  ap- 
peals to  the  circuit  court  from  Judgments  of 
the  county  court  where  "the  amount  in  con- 
troversy" is  over  $50,  orders  of  the  county 
court  removing  and  appointing  sheriffs  are 
not  appealable,  the  word  "amount"  In  the 
quoted  phrase  applying  only  to  a  judgment 
for  money,  though  the  word  "value"  may  ap- 
ply to  Judgments  for  a  number  of  things 
other  than  money.  Renshaw  v.  Cook,  111  8. 
W.  377,  384,  129  Ky.  347. 

To  promise  to  pay  an  already  existing 
debt  or  the  actual  payment  therefor  is  not 
"value"  within  the  meaning  of  Negotiable 
Instruments  Act  (P.  L.  1902,  p.  589)  f  29. 
Morris  County  Brick  Co.  v.  Austin,  76  Atl. 
560,  551,  79  N.  J.  Law,  273. 

The  rule  that,  as  against  accommodation 
indorsers  of  a  note  fraudulently  diverted 
from  the  purpose  for  which  It  was  given,  one 
receiving  it  as  collateral  security  for  an  ante- 
cedent debt  cannot  enforce  it,  is  not  changed 
by  Negotiable  Instruments  Law,  §  51,  pro- 
viding that  "value"  Is  any  consideration  suf- 
ficient to  support  a  simple  contract,  and  that 
an  antecedent  debt  constitutes  value.  The 
antecedent  debt  must  be  paid  and  discharged 
by  receipt  of  note  to  devest  the  accommoda- 
tion Indorsers  of  fhe  burden.  Sutherland  v 
Mead,  80  N.  Y.  Supp.  504,  507,  80  App.  IMv 
108. 

Though  Code  Supp.  (  3060a25,  in  defin- 
ing what  constitutes  consideration  under  the 
Negotiable  Instruments  Act,  declares  that 
"value"  is  any  consideration  sufficient  to  sup- 
port a  simple  contract  and  that  an  ante- 
cedent or  pre-existing  debt  constitutes  value, 
etc.,  it  makes  no  provision  for  a  conditional 
credit  a  credit  that  may  or  may  not  become 
absolute,  and  so  plalntiif  bank  is  not  a  bona 
fide  purchaser  in  the  due  course  of  business 
of  a  certificate  of  deposit  issued  by  the  C. 
Bank  to  defendant,  and  indorsed  by  defend- 
ant in  blank  and  delivered  to  the  B.  Bank 
for  collection,  and  then  sent  by  the  B.  Bank 
to  plaintiff,  to  which  the  B.  Bank  was  indebt- 
ed, notwithstanding  that,  on  receipt  of  it, 
plaintiff  credited  on  its  books  the  amount 
thereof  to  the  B.  Bank;   the  credit  not  be- 
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ing  absolute,  but  conditional,  to  the  effect 
that.  If  the  certificate  was  paid  by  the  C. 
Bank,  the  credit  became  absolute  thereafter, 
but,  If  it  was  not  paid  it  was  to  be  charged 
back  to  the  B.  Bank.  Commercial  Nat  Bank 
of  Council  Bluffs  t.  Citizens'  State  Bank  of 
Armour,  S.  D.,  109  N.  W.  198,  199,  132  Iowa, 
70e. 

Though,  strictly,,  **price"  tokens  agree- 
ment on  a  value  by  parties  in  interest,  while 
"value"  is,  as  a  rule,  the  general  estimate 
of  the  pecuniary  equivalent  of  the  subject 
of  inquiry,  the  terms  "worth,"  "price,"  and 
"value"  may  be  treated  as  synonymous  in  de- 
termining the  damages  for  breach  by  the 
buyer  of  a  contract  of  sale.  Scruggs  & 
Echols  V.  Riddle,  54  South.  641,  645,  171  Ala. 
350. 

The  term  "property,"  as  used  in  Const. 
1906,  art.  8,  §  17,  providing  that  an  indlvld- 
uaFs  property  shall  not  be  taken  or  dam- 
aged for  public  use,  except  on  due  compensa- 
tion first  made,  includes  every  species  of 
value,  right,  or  interest.  The  term  "value," 
as  applied  to  property,  is  the  price  deemed  or 
accepted  as  equivalent  to  the  utility  of  any- 
thing—compensation regarded  as  an  e<iuiva- 
lent.  The  law  infers  value  from  the  term 
"property,"  and,  if  none  Is  shown,  the  infer- 
ence will  be  that  the  value  is  nominal.  Il- 
linois Cent.  R.  Co.  v.  State,  48  South*  561, 
562,  94  Miss.  759. 

Intoxicating  liquor,  though  not  lawfully 
the  subject  of  sale  in  this  state,  is  not  sc^ 
lacking  in  the  element  of  "value"  that  it  can- 
not be  the  subject  of  larceny.  "Value,"  as 
the  word  is  used  In  prosecutions  for  larceny, 
does  not  necessarily  mean  money  value  or 
market  value.  Mance  v.  State,  62  S.  E. 
1053,  1054,  5  Ga.  App.  229. 

**The  'value'  of  a  thing  is  what  it  will 
produce,  and  admits  of  no  precise  standard. 
It  must  be   in   its  nature  fluctuating,   and 
will  depend  upon    ♦     ♦     ♦    different  circuwi- 
stances.     One  man,  in  the  disposal  of  his 
property,  may  sell  it  for  less  than  another 
would;    he  may  sell  it  under  a  pressure  of 
circumstances  which  may  induce  him  to  sell 
it  at  a  particular  time."     Because  of  the 
various  considerations  which  go  to  make  up 
the  value  of  property,  courts  of  equity  wil 
'  not   ordinarily    refuse    specific   performance 
l)ecause   of  Inadequacy   of   price,   unless   i 
shocks  the  conscience.    Ileyward  v.  Bradle.^ 
179  Fed.  325,  331,  102  C.  C.  A.  509. 

The  word  "value,"  in  the  rule  that  the 
right  of  the  public  to  use  a  turnpike  on  pay- 
ment of  such  tolls  as,  in  view  of  the  nature 
and  "value"  of  the  services  rendered  by  the 
company,  are  reasonable,  means  value  to  the 
person  to  whom  the  service  is  renderea. 
Salt  River  Valley  Canal  Co.  v  Nelssen.  85 
Pac.  117,  119,  10  Ariz.  9,  12  U  K.  A.  (^ .  S.. 
711,  16  Aim.  Cas.  796. 

"Where  a  power  of  attorney  to  recover 
certain  land  contained  a  grant  of  an  undivid- 


ed half  interest  to  the  attorney  for  his  ex- 
penses and  services,  expenses  incurred  by 
him  after  notice  of  a  deed  cutting  off  all  in- 
terest of  the  donor  in  the  land  were  not 
"value"  paid  by  the  attorney  for  the  land 
without  notice  of  an  adverse  claim  under 
such  deed.  Davis  v.  Bell  (Tex.)  128  S.  W. 
658,  661. 

"A  machine  of  this  character  [dredgel 
can  hardly  be  said  to  have  a  fixed  market 
value,  and  as  to  such  property  the  rule  is, 
in  fixing  its  value  that  recourse  may  be  had 
to  its  cost,  utility,  and  use,  and  also  to  the 
opinion  of  witnesses  who  may  possess  such 
information  as  may  give  their  opinion^* 
weight."  California  Development  Co.  v. 
Yuma  Valley  t'nion  Land  &  Water  Co.,  84 
Pac.  88-90,  9  Ariz.  366. 

Const.  Cal.  art  13,  §  1,  provides  that  all 
property  in  the  state  not  exempt  under  the 
laws  of  the  United  States  shall  be  taxed  1b 
proportion  to  its  value  to  be  ascertained  as 
provided  by  law.  Carrying  out  the  command 
to  provide  for  the  ascertainment  of  the  value 
of  property  to  be  taxed,  it  was  enacted  by 
Pol.  Code,  §  3627,  that  all  taxable  property 
shall  be  assessed  at  its  "full  cash  value," 
and  by  secftlon  3617,  that  the  terms  "value" 
and  "full  cash  value"  mean  the^  amount  at 
which  the  property  would  be  taken  in  pay- 
ment of  a  just  debt  due  from  a  solvent  debt- 
or. San  Francisco  Nat.  Bank  v.  Dodge,  25 
Sup.  Ct.  384,  385,  197  U.  S.  70,  49  h.  Ed.  660. 

Customs  Administrative  Act  June  10. 
1890,  c.  407,  S  19,  26  Stat.  139,  provides  that 
the  wor0s  "value"  or  "actual  market  value," 
whenever  used  in  the  act,  or  in  any  law  relat- 
ing to  the  appraisement  of  imported  mer- 
chandise, shall  be  construed  to  mean  the  ac- 
tual market  value,  or  wholesale  price  of  such 
merchandise  as  bought  and  sold  in  usual 
wholesale  quantities  at  the  time  of  exi)orta- 
tlon  to  the  United  States  in  the  princiiml 
markets  of  the  country  from  whence  Import- 
ed, and  in  the  condition  in  which  such  mer- 
chandise is  there  bought  and  sold  for  ex- 
portation to  the  United  States,  or  consigned 
to  the  United  States  for  sale,  etc.  United 
States  V.  Park  &  Tilford,  152  Fed.  142,  14;J, 
81  C,  C.  A.  360. 

Under  Rev.  Laws,  c  73,  {  41,  providing 
that  every  negotiable  instrument  is  deemetl 
prima  facie  to  have  been  Issued  for  a  valua- 
ble consideration,  and  every  person  whose 
signature  appears  thereon  is  deemed  a  party 
thereto  for  value,  and  section  42,  providing 
that  "value"  is  any  consideration  sufficient 
to  support  a  simple  contract,  and  that  an  an- 
tecedent or  pre-existing  debt  constitutes 
value,  and  section  43,  providing  that,  when* 
valuQ  has  at  any  time  been  given  for  the 
instrument,  the  holder  Is  deemed  a  holder  for 
value  in  respect  to  all  parties  who  became 
such  prior  to  that  time,  where  defendant 
signed  the  note  in  suit  and  gave  it  to  O.  to 
enable  him  to  take  up  a  forged  note  indorsed 
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to  plaintiff  by  O.,  plaiutlff  conld  recover 
agaiiist  defendant,  for  O.  was  liable  as  in- 
dorser  of  the  forged  note,  whetlier  he  knew 
it  was  forged  or  not,  and  plaintiff  had  a 
right  to  accept  defendant's  note  In  settle- 
mcDt  of  O.'s  liability.  Jennings  y.  Law,  85 
N.  E.  157,  158,  199  Mass.  124. 

Ai  aotnal  valne 

The  words  "ralne  of  the  taxable  proper- 
ty," as  used  in  Const  art.  11,  S  3,  prohibiting 
municipal  corporations  from  becoming  in- 
debted in  an  amount  exceeding  5  per  centum 
on  the  value  of  the  taxable  property  located 
therein,  when  construed  in  the  light  of  the 
purpose  which  actuated  its  enactment,  which 
was  to  prevent  the  improper  expenditure  by 
municipalities  of  public  money,  and  of  sub- 
sequent  legislation  (Acts  28th  Gen.  Assem.  p. 
23,  c.  41,  S  2,  as  amended)  providing  that  no 
municipal  corporation  shall  become  indebted 
to  an  amount  exceeding  1^  per  centum  on 
the  "actual  value"  of  the  property  located 
therein,  except  that  cities  of  the  second  class 
may  become  Indebted  to  an  amount  aggregat- 
ing, with  all  other  indebtedness,  a  sum  not  ex- 
ceeding 2%  per  centum  of  such  "actual 
value,"  mean  the  actual  value  of  property 
in  the  city,  and  not  the  taxable  value  pre- 
scribed by  Code,  fi  1305,  providing  that  prop- 
erty subject  to  taxation  shall  be  valued  at  its 
actual  value  and  assessed  at  25  per  centum 
of  such  value,  which  assessed  value  shall  be 
taken  as  the  taxable  value  of  the  f)roperty. 
N.  W.  Halsey  &  Co.  v.  City  of  Belle  Plalne, 
104  N.  W.  494,  495, 128  Iowa,  467. 

Acts  1902-04,  p.  163,  a  148,  f  17  (Code 
1004,  p.  2199),  relative  to  taxation  of  bank 
stock  provides  that  from  the  total  market 
value  of  its  shares  of  stock  there  shall  be 
deducted  the  assessed  value  of  its  real  estate 
otherwise  taxed  in  the  state  and  the  value  o' 
each  share  of  stock  shall  be  Its  proportion  ot 
the  remainder,  provided  that  the  market 
value  of  said  stock  shall  be  estimated  at  a 
sum  not  less  than  the  aggregate  of  the  capi- 
tal, surplus,  and  undivided  profits  of  the 
bank,  as  shown  by  its  last  published  state- 
ment, after  deducting  from  such  aggregate 
the  value  of  its  real  estate  otherwise  taxed  in 
the  state.  Acts  1908,  p.  325,  c.  21.3,  §  1, 
amending  the  previous  act,  provides  that  from 
the  total  value  of  the  shares  of  stock  of  the 
bank,  to  be  ascertained  by  adding  its  capital, 
surplus,  and  undivided  profits,  there  shall  be 
deducted  "the  value"  of  its  real  estate  other- 
wise taxed  in  the  state,  and  the  actual  value 
of  such  share  of  stock  shall  be  its  proportion 
of  the  remainder.  Held,  that  the  value  of 
real  estate  to  be  deducted  ic  its  assessed 
value,  and  not  its  actual  valut ,  the  words 
' 'otherwise  taxed"  not  referring  merely  to 
real  estate,  but  referring  to  and  modifying 
the  entire  phrase,  "the  value  of  It's  real  es- 
tate otherwise  taxed  in  this  state."  Common- 
wealth V.  Virginia  Bank  &  Trust  Co.,  66  S. 
B.  853,  854,  110  Va.  552. 


The  word  "value,"  as  used  with  reference 
to  money,  is  synonymous  with  amount  Peo- 
ple V.  Hines,  89  Pac.  858,  859,  5  CaL  App. 
122 ;  Richburger  v.  State,  44  South.  772,  774, 
90  Miss.  806. 

The  word  "value,"  as  used  In  the  Code 
of  1873,  as  amended  by  Laws  1899,  c.  104, 
providing  that  if  any  person  by  false  pre- 
tense shall  obtain  from  another  person  any 
money,  goods,  etc.,  with  intent  to  cheat,  and 
if  the  value  of  the  property  or  promissory 
note  or  written  instrument  or  security  fraudu- 
lently obtained  shall  be  fi'iO  or  upwards,  such 
person  so  offending  shall  be  imprisoned  in 
the  penitentiary,  etc.,  means  the  amount  of 
the  liability  expressed,  assumed,  or  incurred 
by  means  of  the  written  instrument  to  which 
the  signature  was  fraudulently  obtained. 
Moline  y.  State,  100  N.  W.  810,  812,  72  Neb. 
361. 

Antecedent  debt 

Transferees  of  a  note  taken  before  ma 
turity  from  payees  In  part  paymenf  of  ante- 
cedent indebtedness  were  holders  for  value: 
such  a  debt  constituting  "value"  under  the 
express  provisions  of  Laws  1897,  p.  727,  o. 
612,  §  5L  Mlndlln  v.  Appelbaum,  114  N.  Y. 
Supp.  908,  909,  62  Misc.  Rep.  800. 

Negotiable  Instruments  Act  (Pub.  Acts 
1905,  p.  94,  No.  265)  §  27,  provides  that  "val- 
ue" is  any  consideration  sufficient  to  support 
a  simple  contract,  and  that  an  antecedent  or 
pre-existing  debt  constitutes  value.  Section 
29  (page  395)  provides  that,  where  the  holder 
has  a  Hen  on  the  instrument,  arising  either 
from  contract  or  by  implication  of  law,  he  is 
deemed  a  holder  for  value  to  the  extent  of 
his  lien.  Held,  that  a  person  holding  a  note 
as  collateral  security  for  a  pre-existing  debt 
is  a  holder  for  value  to  the  extent  of  the 
amount  due  him.  Graham  ▼.  Smith,  118  N. 
W.  726,  727,  155  Mich.  65. 

Where  the  indorser  of  a  dishonored  note 
delivered  to  the  holder  bank  as  collateral  a 
demand  note  by  himself  and  wife,  in  consid- 
eration of  the  bank's  promise  to  forbear  su- 
ing the  indorser  on  the  note,  taking  the  de- 
mand note  as  collateral  for  the  pre-existing 
debt  made  the  bank  a  "holder  for  value"  of 
the  note  as  against  the  wife,  an  accommoda- 
tion maker,  under  Rev.  Laws  1902,  c.  73,  §  42, 
providing  that  a  pre-existing  debt  constitutes 
"value,"  whether  the  instrument  is  payable 
on  demand  or  at  a  future  time,  notwithstand- 
ing the  demand  note  was  payable  to  the  bank. 
Lowell  V.  Bickford,  88  N.  E.  1,  2,  201  Mass. 
543. 

Under  section  51  of  the  Negotiable  In- 
struments Law  of  New  York  (Laws  181)7,  p. 
727,  c.  612),  which  provides  that  "  *value'  is 
any  consideration  sufficient  to  support  a  sim- 
ple contract,"  and  that  "an  antecedent  or  pre- 
I  existing  debt  constitutes  value,"  an  indorsee 
i  of  an  accommodation  note,  which  took  the 
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same  from  another  indorsee  before  maturity, 
In  good  faith,  and  without  notice  of  any  de- 
fense, as  collateral  security  for  an  antecedent 
debt  of  the  immediate  indorser,  is  a  "holder 
for  value,"  or  occupies  the  position  of  a  hold- 
er for  value,  and  may  enforce  the  note 
against  the  maker,  although  it  surrendered 
no  right  in  respect  to  the  original  debt,  and 
although  the  note  was  invalid  and  illegal  in 
its  inception.  In  re  Hopper-Morgan  Co.,  154 
Fed.  249,  253. 

In  an  action  by  the  holder  against  the 
maker  of  an  accommodation  check,  fraudu- 
lently diverted  by  the  payee  from  the  purpose 
for  which  It  was  given,  it  appeared  that  the 
payee  delivered  the  check  to  plaintiff  on  ac- 
count of  a  pre-existing  debt,  and  that  plain- 
tiff who  also  owed  the  payee  a  less  sum,  and 
gave  him  a  check  therefor  on  his  representa- 
tion that  the  other  check  would  not  otherwise 
be  good.  It  did  not  appear  that  plaintiff  took 
the  accommodation  check  in  extinguishment 
of  the  debt  due  from  the  payee  or  that  an 
extension  of  time  of  payment  thereof  for  any 
determinate  period  was  given.  Held,  that 
such  pre-existing  debt,  not  extinguished  or 
extended,  was  not  "value,"  within  Negotiable 
Instruments  Law  (Laws  1897,  p.  727,  c.  612) 
{  51,  providing  that  a  pre-existing  debt  con- 
stitutes value.  Harris  v.  Fowler,  110  N.  Y. 
Supp.  987,  988,  59  Misc.  Rep.  52a 

Am  cask  value 

The  word  "value,**  as  applied  to  the 
value  of  property  destroyed  by  fire,  covered 
by  a  fire  policy,  means  cash  value,  and  testi- 
mony of  insured  as  to  what  he  considered  the 
value  of  the  property  covered  by  the  policy, 
and  destroyed,  is  sufficient  proof  of  cash  val- 
ue, he  having  a  better  knowledge  than  any 
one  else  of  the  quality  and  value  thereof, 
should  no  other  evidence  be  available.  Sisk 
V.  American  Central  Fire  Ins.  Co.,  69  S.  W. 
687,  692,  95  Mo.  App.  695. 

Am  nuurket  valite 

"By  'value,'  in  common  parlance.  Is  meant 
'market  value,'  which  is  no  other  than  the 
fair  value  of  property  as  between  one  who 
wants  to  purchase  and  another  who  desires  to 
sell."  Hetland  v.  Bilstad,  118  N.  W.  422,  423, 
140  Iowa,  411. 

The  term  "value,"  when  applied  to  prop- 
erty, with  no  qualification  expressed  or  im- 
plied means  the  price  which  the  property 
could  command  in  the  market  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Crews,  120  S.  W. 
1110,  nil,  54  Tex.  Civ.  App.  548  (citing  8 
Words  and  Phrases,  pp.  7278,  7279). 

"The  word , 'value,-  as  used  with  refer- 
ence to  the  value  of  property  stolen,  signifies 
the  sum  for  which  the  like  goods  are  at  the 
time  commonly  bought  and  sold  in  the  mar- 
ket." Stephens  v.  State,  55  South.  940,  942, 
L  Ala.  App.  159  (quoting  8  Words  and  Phras- 
es, p.  7276). 


"By  'value*  is  meant,  not  what  the  thing 
Is  worth  to  the  owner,  but  the  price  that  it 
would  bring  in  open  market" ;  and  hence 
evidence  of  the  special  value  of  the  property 
stolen  is  not  admissible  in  a  larceny  case. 
People  V.  Gilbert,  128  N.  W.  756,  767,  163 
Mich.  511,  Ann.  Cas.  1912A,  894  (citins;  State 
V.  Doepke,  68  Mo.  208,  30  Am.  Rep.  785). 

"Market  value"  is  synonymous  with  the 
terpQs  "value"  and  "full  cash  value,"  defined 
by  Pol.  Ck>de,  §  3617,  as  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a 
just  debt  from  a  solvent  debtor,  and  the  mar- 
ket value  of  stock,  fairly  represents  its  full 
cash  value  in  absence  of  exceptional  circum- 
stances giving  it  an  abnormal  value,  so  that 
any  inference  of  fraud  by  the  placing  of  an 
excessive  valuation  on  stock,  taken  as  a  basis 
for  assessing  a  corporate  franchise,  is  rebut- 
ted by  a  showing  that  the  value  of  the  fran- 
chise was  ascertained  by  the  approved  meth- 
od of  deducting  from  the  aggregate  market 
value  of  its  stock,  the  value  of  its  tangible 
property,  and  taking  the  difference  as  the 
franchtse  value.  City  of  Los  Angeles  v. 
Western  Union  Oil  Co.,  118  Pac.  720,  721, 161 
Cal.  20^ 

When  applied  to  property,  and  no  quali- 
fication is  expressed  or  implied,  **value" 
means  the  price  which  the  property  could 
command  in  the  market.  By  the  term  "value 
of  stockV  is  usually  meant  market  value. 
Text-writers  use  the  terms  "value"  and  "mar- 
ket value"  as  interchangeable,  and  both  as 
being  equivalents  of  actual  value,  salable 
value,  and,  In  proper  cases,  rental  value.  In 
an  action  against  a  railroad  company  for  kill- 
ing horses,  plaintiff  alleged  that  at  the  time 
they  were  killed  "they  were  then  and  there 
each  respectively  of  tiie  reasonable  value  as 
follows,  viz.:  One  •  •  •  was  of  the  value 
of  $375,  and  the  other  •  •  •  was  of  the 
value  of  $175."  Held  that,  in  the  absence  of 
an  exception  thereto,  proof  either  of  the 
market  value  of  the  horses  or  of  the  intrinsic 
value  was  admissible,  but  that,  in  the  ab- 
sence of  any  showing  that  they  had  no  mar- 
ket value,  nor  real  value,  and  that  they 
cannot  be  reproduced  or  replaced,  it  was  er- 
ror to  admit  evidence  as  to  the  value  of  the 
horses  to  plaintiff.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Crews,  120  S.  W.  1110.  1111, 
64  Tex.  Civ.  App.  548  (quoting  and  adopting 
definitions  in  8  Words  and  Phrases,  pp.  7278» 
7279). 

The  word  "value,"  when  applied  to  the 
value  of  land  appropriated  under  the  writ 
of  eminent  domain,  means  market  value,  and 
the  measure  of  damages  is  the  market  value, 
except  where  it  is  shown  there  is  no  market 
value.  The  owner  of  the  land  condenmed  is 
entitled  to  compensation,  based  on  the  ac- 
tual pecuniary  damage  sustained,  and  in 
proving  market  values  the  same  must  be  es- 
timated from  such  standpoint  as  will  afford 
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compensation.    City    of    Dallas    y.    Taylor 
(Tex.)  69  S.  W.  1005. 

Aa  valuable  oonti^cleratioa 

The  negotiable  instruments  act  (Laws 
1902,  p.  86,  c.  130,  I  52 ;  Code  Supp.  1907,  § 
30(i0a52)  provides  that  a  holder  In  due  course 
must  be  a  holder  for  value.  Section  191,  p. 
98  (section  3060al91),  provides  that  the  term 
**value"  means  valuable  consideration.  Sec- 
tion 25.  p.  84  (section  3060a25),  provides  that 
an  antecedent  or  pre-existing  debt  constitutes 
value.  Held  that,  where  one  having  posses- 
sion of  notes  indorsed  by  the  payees  pledged 
them  by  way  of  substitution  for  other  col- 
lateral held'  by  the  pledgee  for  antecedent  in- 
debtedness, the  pledgee  became  a  holder  for 
value.  Voss  v.  Chamberlain,  117  N.  W.  260, 
271, 139  Iowa,  569,  19  L.  R.  A.  (N.  S.)  106, 180 
Am.  St.  Rep.  331. 

VALUE    IN    OONTROVSSBST    OR    DIS- 
PUTE 

In  a  suit  by  the  several  owners  of  water 
rights  in  a  stream,  joining  as  complainants 
for  convenience  only,  to  enjoin  the  ob< 
struction  of  the  stream  or  the  diversion  of 
water  therefrom  by  defendants,  the  matter  in 
dispute  must  exceed  $2,000,  exclusive  of  In- 
terest and  costs^  as  to  each  complainant,  to 
give  a  federal  court  jurisdiction.  Eaton  v. 
Hoge,  141  Fed.  64,  66,  72  C.  C.  A.  74,  6  Ann. 
Cas.  487. 

The  amount  of  damages  claimed  in  e 
complaint  for  libel  fixed  the  "value  of  the 
property  in  dispute,"  for  the  purposes  of 
Laws  1907,  c.  57,  S  34,  requiring  the  record 
to  be  printed  where  the  amount  in  dispute 
exceeds  $1,000.  A  claim  for  damages  arising 
out  of  tort  Is  "property-  in  dispute."  Wood- 
ling  V.  Romero,  113  Pac.  622,  16  N.  M.  55. 

Where  plaintiff  claimed  land  occupied  by 
defendant,  who  claimed  under  an  alleged  con- 
demnation and  by  adverse  possession,  a  judg- 
ment for  plaintlflf  for  $132  under  a  special 
finding  of  tenancy  settled  rights  relative  to 
the  land,  and  appeal  would  lie  under  Ky. 
St.  1903,  §  950,  requiring  tha,t,  in  order  to 
appeal  to  the  Court  of  Appeals,  the  "value  in 
controversy"  be  not  less  than  $200.  Illinois 
Cent.  R.  Co.  v.  Ross  (Ky.)  SS  S.  W.  635,  636. 

VAI«IJE  OF  CAPITAIi  STOCK 

The  "value"  of  a  cori'oration's  capital 
stock,  for  the  purpose  of  assessing  a  fran- 
chise tax,  is  ascertained  by  determining  every 
element  contributing  to  value  of  the  corpora- 
tion's assets,  whether  tangible  or  intangible. 
Coulter  v.  Weir,  127  Fed.  897,  908,  62  C.  C.  A. 
429. 

The  actual  "value  of  the  capital  stock" 
of  a  railroad  corporation  must  always  exceed 
the  actual  value  of  the  tangible  property  by 
some  amount,  according  to  the  value  of  the 
franchise;  but  its  assesse<l  value  need  not 
necessarily  exceed  the  actual  value  of  the 
tangible  property.  Chicago,  B.  &  Q.  R.  Co. 
V.  Siders,  88  111.  320,  325. 


VAXUE  OF  XiAHD  TAKEN 

The  "value"  of  land  sought  to  be  con- 
demned, which  the  petitioner  Is  required  to 
pay,  is  not  what  any  one  person  would  give 
for  the  land  for  his  own  particular  use,  but 
what  could  probably  be  obtained  for  it  if  a 
sale  was  desirable  and  a  purchaser  sought, 
applying  the  ordinary  business  methods  to 
find  him  and  to  disi^ose  of  the  property. 
Weiser  Valley  Land  &  Water  Co.  t.  Ryan, 
190  Fed.  417,  423,  111  O.  C.  A.  221. 

VAIitnB  OF  PABT  OF  WORK  DONE 

In  a  contract  providing  that  defendant's 
engineer  should  estimate  the  value  of  the 
part  of  the  work  done  as  a  basis  for  partial 
payments  during  the  progress  of  the  work, 
the  "value  of  the  part  of  the  work  done" 
was  not  necessarily  the  contract  price  of 
the  cubic  yards  of  excavation  or  of  concrete 
constructed,  but  its  value  in  relation  to  all 
the  surrounding  conditions,  or  the  value 
which  would  result  to  defendant  if  the  con- 
tractor stopped  work  at  that  particular  point, 
which  would  not  necessarily  depend  on  the 
volume  of  materials  removed  or  constructed. 
O'Hehlr  v.  Central  New  England  Ky.  Co.,  137 
X.  y.  Supp.  627,  633,  152  App.  Div.  677. 

VALtJE  OF  RAILROAD 

On  an  issue  as  to  the  "value"  of  a  rail- 
road for  purposes  of  taxation,  taxes  actually 
paid  by  the  railroad  should  be  added  to  Its 
operating  expenses  and  deducted  from  its 
gross  income.  State  v.  Nevada  Cent.  R.  Co.. 
81  Pac.  99,  106,  107,  28  Ney.  186,  113  Am.  St. 
Rep.  834. 

VALUE  OF  RENTS 

As  used  in  a  stipulation,  in  an  action 
between  a  mortgagor  and  mortgagee,  that  in 
.stating  the  accounts  the  register  would  credit 
the  mortgagor  with  the  "value  of  rents"  of 
certain  of  the  property  while  in  the*mortga- 
gee's  possession,  the  words  "value  of  the 
rents"  meant  the  aggregate  of  the  sum  of  the 
rents  collected  by  the  mortgagee  within  the 
period  defined.  The  stipulation,  so-  constru- 
ed, was  but  expressive  of  the  law  that  a 
mortgagee,  not  himself  using  the  property, 
but  who  rents  it,  must  account  only  for  the 
rents  collected,  unless  there  is  a  contrary 
stipulation.  This  construction  is  aided  by  the 
fact  that  the  stipulation  was  drawn  by  a 
skilled  draftsman,  who,  had  he  intended 
otherwise,  would  have  used  words  so  indi- 
cating such  "reasonable  value."  Crittenden 
V.  Chancey,  49  South.  811,  812,  161  Ala.  519. 

VALUE  OF  USE  OF  LAND 

In  an  action  for  damages  to  plaintlfTs 
land  through  the  pollution  by  defendant  of  a 
stream  through  the  land,  defendant  was  not 
prejudiced  by  an  instruction  that  plaintiff 
was  entitled  to  recover  the  "value  of  the  use 
of  the  land" ;  there  being  practically  no  dif- 
ference between  such  value  and  the.  rental 
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Talne.    Williams  v.  Halle  Gold  Mining  Co.,] 
66  S.  B.  U7, 118,  85  S.  C.  !• 

VALUE  OR  CLASSIFICATION 

Tariff  Act  Aug.  5,  1009,  c.  6,  subsec.  13, 
36  Stat  99,  provides  that  an  appraiser's  ap- 
praisal of  goods  to  be  imported  shall  be  final 
and  conclusive  against  all  parties,  and  shall 
not  be  subject  to  review,  but  authorizes  a  re- 
appraisement.  Subsection  14  declares  that 
the  collector's  decision  as  to  the  rate  and  the 
amount  of  duties  shall  also  be  final  and  con- 
clusive against  all  persons  interested,  but  Act 
Cong.  June  22,  1874,  c.  391,  18  Stat.  190,  un- 
repealed, provides  that,  after  the  duties  have 
been  liquidated,  the  settlement  shall  after 
the  expiration  of  a  year  from  the  time  of 
entry,  in  the  absence  of  fraud,  be  final  and 
conclusive.  Section  28,  subsec.  15,  provides 
that  the  general  appraiser  and  collectors 
shall  examine  the  Importer  under  oath  in  any 
matter  or  thing  which  they  may  deem  mate- 
rial respecting  any  imported  merchandise  in 
ascertaining  the  dutiable  "value  or  classifica- 
tion** thereof.  Held  that,  since  the  words 
"value  or  classification**  include  both  an  ap- 
praisal and  liquidation,  it  may  also  include  a 
reliquidation  by  the  collector  by  proceedings 
instituted  by  him  within  tne  year,  and  hence 
the  collector  Is  entitled  within  that  period 
to  institute  reliquidation  proceedings,  in 
which  the  Importer  may  be  cited  for  examina- 
tion, though  there  can  be  no  reappraisement 
by  him.  United  States  v.  Calhoun,  184  Fed. 
499,505. 

VALUE  RECEIVEB 

The  words  "for  value  received"  are  pri- 
ma facie  evidence  of  consideration  to  support 
a  guaranty.  White  v.  Western  State  Bank, 
119  III.  App.  354,  359. 

The  execution  of  a  note  "for  value  re- 
ceived** implies  an  ol)llgation  to  pay.  Bick 
V.  Yates,  117  S.  W.  650,  137  Mo.  App.  268. 

As  used  in  a  note  the  words  "for  value 
received**  import  that  the  note  was  based  on 
a  consideration.  Tyler  v.  Jaeger,  93  N.  Y. 
Supp.  558,  560,  47  Misc.  Rep.  84. 

A  bond  red  ting  that  it  is  for  "value  re- 
ceived** sufficiently  expresses  the  considera- 
tion under  the  statute  of  frauds.  White 
Sewing  Mach.  Co.  v.  Fowler,  78  Pac.  1034,  28 
Nev.  94. 

Proof  of  the  maker*s  signature  to  a  note 
which  bears  the  words  "value  received"  im- 
ports the  payment  of  a  consideration  to  the 
maker  by  the  payee.  Harris  v.  Firth  (N.  J.) 
68  Atl.  1064,  1065. 

The  term  **for  value  received"  is  not 
alone  sufiicient  to  constitute  a  note  a  negoti- 
able instrument  It  must  further  appear 
that  the  instrument  was  payable  to  the  payee 
named,  or  order,  or  to  bearer.  Plnnell  v. 
Meaks,  72  S.  W.  461,  99  Mo.  App.  20. 

The  phrase  "for  value  received*'  consti- 
tutes a  good  averment  of  conslderatloii,  but 


in  an  action  on  a  note  against  a  surety,  where 
the  defense  is  an  agreement  extending  the 
time,  so  as  to  discharge  the  surety,  the  con- 
sideration of  such  agreement  must  be  pleaded 
and  proved.  National  Citizens*  Bank  y.  Top- 
Utz,  71  N.  B.  1,  2,  178  N.  Y.  464. 

While  the  words  "value  received"  in  a 
note  Import  in  law  a  consideration,  yet  they 
do  not  change  the  rule  that  the  burden  of 
proof  is  on  the  plaintiff,  suing  on  the  note,  to 
show  by  a  preponderance  of  the  evidence  his 
right  to  recover.  Best  v.  Rocky  Mountain 
Nat  Bank  of  Central  City,  85  Pac.  1124, 1128, 
37  Colo.  149,  7  L.  R.  A.  (N.  S.)  1035. 

St  1898,  i  2307,  requires  a  special  prom- 
ise to  answer  for  the  debt  of  another  to  be  in 
writing,  expressing  the  Consideration,  and  sub- 
scribed by  the  party  to  be  charged  therewith. 
A  note  reciting  that  it  was  '*for  value  re- 
ceived'* was  signed  by  the  defendant  under 
the  name  of  the  maker.  Held,  that  the  recit- 
al "for  value  received'*  was  a  sufficient  com- 
pliance with  the  statute  as  to  expressing  con- 
sideration, and  that  defendant  by  his  signa- 
ture adopted  the  terms  of  the  note  and  was 
bound  thereby.  Kuenzie  t.  Jansen,  130  N. 
W.  450,  451,  145  Wis.  473,  Ann.  Cas.  1912A, 
1241. 

An  allegation  that  a  written  instrument 
was  executed  and  delivered  "fur  a  valuable 
consideration'*  is  an  allegation  of  fact,  and 
not  a  conclusion  of  law,  since-  the  terms  •*for 
a  valuable  consideration"  and  "for  value  re- 
ceived** are  practically  Identical  in  meaning. 
in  law  as  well  as  general  business  inter- 
course, and.  if  there  be  auy  distinction,  "val- 
uable consideration*'  has  a  more  definite  and 
comprehensive  meaning  than  "value  re- 
ceived.'* St.  Lawrence  Coimty  Nat  Bank  of 
Canton  v.  Watklns,  138  N.  Y.  Supp.  U6,  117, 
153  App.  Div.  551. 

VALtTE  THEBEFOR 

Under  Negotiable  Instruments  Act  (P.  L. 
1902,  p.  589)  §  29,  providing  that  an  accom- 
modation party  is  one  who  signed  the  instru- 
ment as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  "value  therefor,'*  and  to 
lend  bis  name  to  some  other  person.  Held, 
that  the  words  "value  therefor"  meant  value 
for  the  negotiable  instrument,  not  value  for 
the  loan  of  the  money.  Morris  County  Brick 
Co.  v.  Austin,  75  Atl.  550,  551,  79  N.  J.  Law. 
273. 

VALUED  POLICY 

W^here  a  policy  did  not  indicate  an  Inten- 
tion on  the  part  of  the  insiu-er  to  value  the 
risk  and  loss,  it  was  not  a  "valued  policy." 
Delaware  Ins.  Co.  of  Philadelphia  ▼.  Hill 
(Tex.)  127  S.  W.  283,  292. 

A  marine  insurance  policy  Is  a  'Valued 
policy'*  if,  by  agreement,  the  value  is  to  be 
fixed  by  reference  to  some  other  instrument : 
but  the  agreement  must  be  based  on  some 
standard,  certain  or  capable  of  being  made 
certain,  and  known  to  and  accepted  by  both 
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parties ;  and  it  is  not  a  valued  policy  if  one 
of  the  parties  may  insert  any  value  he  choos- 
es in  the  instrument  referred  to.  Insurance 
Co.  of  North  America  v.  Wiiley,  98  N.  B.  C77, 
212  Mass.  75. 

A  "valued  policy"  of  fire  insurance  is 
one  in  which  the  sum  to  be  paid  as  an  Indera- 
nity  in  case  of  loss  is  fixed  by  the  terms  of 
the  contract,  and  by  law,  to  be  paid  at  all 
events,  without  reference  to  the  real  value 
of  the  property.  Georgia  Co-operative  Fire 
Ass'n  V.  Lanier,  57  S.  E.  910,  1  Ga.  App.  186 
(Citing  Rosser  v.  Georgia  Home  Ins.  Co.,  29 
S.  E.  286,  101  Ga.  720 ;  May,  Ins.  [4th  Ed.] 
§30). 

A  rent  insurance  policy,  stipulating  that 
insurer  should  be  liable  for  the  actual  loss  of 
rent  by  a  flre  rendering  the  building  unten- 
antable, based  on  the  rentals  in  force  from 
the  rented  portions  at  the  time  of  the  fire, 
and  computed  from  the  date  of  the  fire  for 
the  time  required  to  put  the  premises  in  ten- 
antable  condition,  and  requiring  insured  to 
carry  insurance  on  the  rent  in  an  amount 
equal  to  the  annual  rent,  under  penalty  o1. 
being  a  co-insurer  to  the  extent  of  the  de- 
ficiency, makes  the  insurer  liable  for  such 
amount  of  the  rent,  at  the  rate  paid  for  the 
portions  rented  at  the  time  of  a  fire,  as  would 
become  payable  to  insured  during  the  time 
required  to  restore  the  premises  to  a  tenanta- 
ble  condition,  without  deduction  for  any  ex- 
penses connected  with  the  renting;   the  poli- 
cy being  analogous  to  a  "valued  policy"  de- 
fined by  Civ.  Code,  §  259C,  as  a  policy  ex- 
pressing on  its  face  an  agreement  that  the 
thing  insured  shall  be  valued  at  a  special 
sum,  in  so  far  as  It  prescribes  a  method  ol* 
determining   the  amount  of  loss.    Whitney 
Estate  Co.  v.  Northern  Assur.  Co.  of  London, 
101  Pac.  911,  913,  155  Cal.  521,  23  L.  R.  A. 
(N.  S.)  123,  18  Ann.  Cas.  512. 

Civ.  Code,  S  1793,  defines  Insurance  as  a 
contract  whereby  one  undertakes  to  Indemni- 
fy  another  against  loss.     Section  1845  pro- 
vides that  a  policy  is  either  open  or  valued. 
Section  1846  defines  an  open  policy  as  one  in 
which  the  value  of  the  thing  insured  is  not 
agreed   upon,  but  left  to  be  ascertained  in 
case  of  loss.    Section  1847  defines  a  "valued 
I)olicy"  as  one  which  provides  that  the  thing 
insured  shall  be  valued  at  a  specified  sum. 
Section  1877  provides  that  double  insurance 
exists  where  the  same  person  is  Insured  by 
several  insurers  in  respect  to  the  same  sub- 
ject   Section  1878  provides  that  in  case  of 
double  insurance  each  insurer  shall  contrib- 
ute   ratably    toward   the   loss.     Sess.    Laws 
1005,   c.  126,  prescribes  a  standard  form  of 
lire  policy  which  provides  that  the  amount 
of  insurance  written  therein  on  real  property 
shall   be  taken  conclusively  to  be  the  true 
value.     Held,  that  under  the  standard  policy, 
the  value  of  real  property  on  total  loss  is 
<'onclusively  fixed  by  the  total  of  all  the  in- 
surance written  therein  which  is  the  amount 
of  tbe  policy  and  concurrent  insurance,  and 


the  total  amount  of  loss  is  the  sum  total  of 
insurance,-  and,  the  value  of  the  property  be- 
ing conclusively  fixed  at  a  sum  equal  to  the 
loss,  the  several  policies  cannot  be  prorated. 
Lawver  v.  Globe  Mut  Ins.  Co.,  127  N,  W.  616, 
619,  25  S.  D.  549. 

Open  poliey  distiagiilfllied 

A  **valued  policy"  of  marine  insurance  is 
one  which,  for  the  purposes  of  the  risk,  fixes 
a  definite  value  on  the  insured  property,  fore- 
closing dispute,  no  matter  how  high  the  valu- 
ation, except  in  a  case  of  fraud  or  wager. 
An  "open  x)olicy"  is  one  where  the  value  is 
not  settled  in  the  policy,  and,  in  case  of  loss, 
must  be  agreed  upon  or  proved.  Insurance 
Co.  of  North  America  v.  WlUey,  98  N.  E. 
677,  212  Mass.  75. 

VALVE 

See  Bleed  or  Drain  Value;  Quick  Action 
Triple  Value. 

VARIANCE 

See  Material  Variance. 

"Variance"  means  "difference,"  and  it 
is  no  variance  that  the  proof  does  not  estab- 
lish all  the  allegations  of  the  petition.  Red 
Ball  Transfer  &  Storage  Co.  v.  Deloe,  120 
Pac.  575,  576,  30  Okl.  522. 

A  "variance"  is  k  disagreement  between 
the  allegations  in  the  information  and  the 
proof  as  to  some  matter  which  is  legally  es- 
sential to  the  charge.  State  v.  Crean,  11-; 
Pac.  603,  605,  43  Mont.  47,  Ann.  Cas.  1912C, 
424. 

A  •'variance"  exists  when  the  evidence 
does  not  sustain  the  pleadings  on  which  a 
recovery  is  sought  or  a  defense  rested.  Illi- 
nois Cent.  R.  Co.  T.  Curry,  106  S.  W.  294, 
296,  127  Ky.  643. 

In  an  action  on  the  ca:^  a  failure  to 
prove  all  that  is  charged  in  the  declaration 
Is  not  a  "variance,"  provided  enough  of  the 
charge  is  established  to  make  a  cause  of  ac- 
tion. City  of  Ottawa  v.  Hayue,  114  111.  App. 
21,  23;    Id.,  73  N.  E.  385,  214  111.  45. 

A  "variance,"  to  be  available  to  the  de- 
fendant, should  consist  of  a  failure  of  plain- 
tiff *h  proof  In  its  entire  scope  between  the  Is- 
sues made  by  the  pleadings  and  the  evidence 
offered  in  their  support;  and  it  cannot  consist 
of  mere  discrepancies  nor  defects  in  an  im- 
perfect statement  of  a  cause  of  action.  Big- 
ham  V.  Tlnsley,  130  S.  W.  506,  510,  149  Mo. 
App.  467. 

"A  'variance*  is  a  disagreement  between 
the  allegation  and  the  proof  in  some  matter 
which.  In  point  of  law,  is  essential  to  the 
charge  or  claim,  ♦  *  •  or  to  have  be- 
come so  by  being  Inseparably  connected  by 
the  mode  of  statement  with  that  which  Is 
essential."  Prestwood  v.  McGowln,  41  South. 
779,  780,  148  Ala.  475  (quoting  and  adopting 
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the  definiUoD  in  1  Greenl.    Evld.  [15th  Ed.]  { 
51). 

The  fact  that  a  complaint  in  a  suit  on  a 
contract  alleges  a  Joint  contract  with  all  the 
defendants  and  the  evidence  discloses  a  sepa- 
rate contract  with  one  of  them  is  not  a  "vari- 
ance" amounting  to  a  failure  of  proof  within 
the  meaning  of  Rev.  Codes,  §  6587,  defining 
it  Logan  V.  Billings  &  N.  R.  Ck).,  107  Pac. 
415,  416,  40  Mont  467. 

Property  charged  to  have  been  stolen 
must  be  set  out  in  the  indictment  or  informa- 
tion, and  the  law  by  no  means  recognizes  it 
as  simply  a  variance  where  the  charge  desig- 
nates one  article  and  the  proof  shows  an  en- 
tirely separate  and  distinct  article,  since  a 
"variance"  applies  only  where  the  proof  does 
not  strictly  conform  to  the  description  of  the 
article.  State  v.  Plant,  107  S.  W.  1076,  1077, 
209  Mo.  307. 

Fallwro  of  proof  dl«tla«iii«]&od 

"Speaking  technically,  there  is  a  well-de- 
fined distinction  between  variance  and  'fail- 
ure of  proof ;  but  in  a  sense  in  which  the 
term  'failure  of  proof  is  constantly  used — 
that  is,  as  the  equivalent  of  Insufficiency  of 
evidence — there  may  not  be,  and  frequently 
is  not,  any  distinction  whatever.  Text-books 
and  reports  speak  of  variance  amounting  to 
a  failure  of  proof,  when  referring  to  a  case 
in  which  the  evidence,  though  it  may  tend  to 
prove  a  cause  of  action,  wholly  fails  to  prove 
the  cause  of  the  action  alleged."  Where 
the  evidence  tends  to  establish  a  cause  of 
action  utterly  different  from  that  alleged  in 
the  complaint,  there  is  such  a  variance  as 
amounts  to  a  failure  of  proof,  and  the  ques- 
tion of  such  variance  may  be  presented  on  a 
motion  for  new  trial,  under  a  specification 
of  Insufficiency  of  the  evidence  to  justify  the 
verdict"  Forsell  v.  Pittsburgh.  &  Montana 
Copper  Co.,  100  Pac.  221,  222,  38  Mont  403 
(citing  1  Elliott,  Ev.  fi  204). 

Where  a  petition  predicated  upon  an  ex- 
press contract  for  the  exchange  of  horses, 
under  which  plaintiff  in  a  certain  event 
might  have  back  his  horse  upon  returning  de- 
fendant's, and  upon  the  breach  involved  in 
defendant's  refusal  to  give  back  the  horse  he 
had  received,  avers  the  happening  of  the 
event,  the  return  of  defendant's  horse,  and 
the  refusal  of  defendant  to  give  back  the 
horse  he  had  received,  and  that  in  making 
the  trade  plaintiff's  horse  bad  be^n  valued 
by  the  parties  at  a  certain  amount  and  there 
is  proof  of  all  the  allegations,  except  that  as 
to  the  valuation  of  the  horse,  there  is  no 
"failure  of  proof,"  but  only  a  "variance," 
within  the  meaning  of  Rev.  St  1909,  §  2021. 
defining  a  failure  of  proof  as  failure  to  prove 
a  cause  of  action  alleged  In  its  entire  scope 
and  meaning,  since  the  allegation  as  to  val- 
uation is  not  one  pertaining  to  the  cause  of 
action  at  all,  so  that  an  instruction  as  to  rea- 
sonable damages,  instead  of  agreed  damages, 
is  properly  given.  Mekos  v.  Frlcke,  139  S. 
W.  1181,  1183,  159  Mo.  App.  031. 


VARIETY 

Though  a  contract  for  the  sale  of  orange 
trees  provided  that  the  buyer  should  give 
the  seller  notice  one  month  before  the  trees 
were  budded  as  to  the  variety  he  would  se- 
lect, the  buyer  could  select  a  reasonable  num- 
ber of  the  varieties  of  those  trees  which 
could  be  obtained  by  the  seller  with  reason- 
able diligence;  the  singular  word  ^'variety" 
including  as  well  the  plural.  Pearson  ▼«  Mc- 
Klnney,  U7  Pac.  919,  923,  160  CaL  64a 

VARIOUS 

Ky.  St  1903,  §  2554,  provides  that  an  or- 
der directing  the  holding  of  a  local  option 
Election  in  a  magisterial  district  may  be  grant- 
ed by  the  Judge  of  the  county  court  upon  a 
written  petition,  signed  by  a  number  of  legal 
voters  In  each  precinct  of  the  territory  to  be 
affected  equal  to  25  per  cent  of  the  votes 
cast  in  each  of  said  precincts  at  the  last  pre- 
ceding general  election.  An  order  filing  a 
petition  for  an  election  recited  that  the  peti- 
tioners constituted  a  number  equal  to  25  per 
cent  of  the  legal  voters  of  the  various  voting 
precincts  in  a  certain  magisterial  district 
The  order  directing  the  holding  of  the  elec^ 
tlon  recited  that  it  appeared  to  the  satii^fac- 
tion  of  the  court  that  the  petition  was  signed 
by  more  than  25  per  cent  of  the  legal  voters 
living  and  residing  within  the  magisterial 
district  Other  orders  showed  that  the  elec- 
tion was  held  as  directed,  and  that  there  was 
a  majority  of  votes  against  the  sale  of  liquor* 
and,  taken  together,  established  all  the  Juris- 
dictional facts  necessary  to  a  valid  election. 
Held,  that  the  mere  failure  of  the  order  di- 
recting the  holding  of  the  election  to  specific- 
ally state  that  the  signers  of  the  petition 
constituted  25  per  cent,  of  the  legal  voters  "in 
each  precinct"  of  the  territory  to  be  affected 
did  not  invalidate  the  election.  According 
to  Webster,  the  word  "various"  means  "differ- 
ent** and  "several"  means  "separate,"  "dis- 
tinct.** Therefore  to  say  of  persons  whose 
names  appear  to  the  petition  In  question  that 
they  equal  in  number  25  per  cent,  of  the  legal 
voters  of  the  several  voting  places  In  the 
magisterial  district  is  equivalent  to  saying 
that  they  equal  25  per  cent,  of  the  legal  vot- 
ers in  each  precinct,  and,  if  equal  to  25  per 
cent  of  the  legal  voters  in  each  precinct, 
equal  also  to  the  same  per  cent  of  the  legal 
votes  cast  in  each  precinct  at  the  last  pre- 
ceding general  election.  Commonwealth  v. 
Jones  (Ky.)  84  S.  W.  305,  307. 

VARY 

The  word  "vary,"  as  used  In  Code  Civ. 
Proc.  §  1771,  authorizing  the  court,  after  final 
Judgment  in  divorce,  to  annul  or  vary  direc- 
tions as  to  the  maintenance  of  any  of  the 
children  of  the  parties,  means  "to  change  to 
something  else."  White  v.  White,  138  X.  X. 
Supp.  1082, 1085, 154  App.  Div.  250. 
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Where  a  will  creating  a  testamentary 
trust  gave  the  trustees  full  power  to  invest 
and  reinvest  the  residue  and  to  vary  the  se- 
curities and  property,  the  words  "to  vary" 
would  be  construed  to  mean  "to  change  to 
something  else,"  authorizing  the  trustees  to 
change  the  investments  in  which  they  found 
the  residue  at  the  time  of  testator's  deaths 
Merchants*  Loan  &  Trust  Co.  v.  Northern 
Trust  Co.,  95  N.  B.  69,  61,  250  IlL  86,  45  L. 
R.  A.  (N.  S.)  411. 

VASECTOMY 

As  cruel  and  unusual  punishment,  see 
Cruel  and  Unusual  Punishment 

VAT 

As  place  of  work,  see  Place. 

A  machine  known  as  a  "Uner,"  a  heavy, 
hollow,  revolving  iron  roller,  filled  with  steam 
of  high  temperature,  with  a  smaller  roller 
above,  between  which  papers  were  passed  by 
the  operator,  was  not  the  character  of  ma- 
chinery required  to  be  guarded,  by  Bnms^ 
Ann.  St.  1908,  I  8029,  requiring  employers  to 
guard  "all  vats,  pans,  saws,  planers,  cogs, 
gearing,  belting,  shafting,  set  screws  and  ma- 
chinery"; the  liner  being  neither  a  "vat"  nor 
a  "gearing."  Jenkins  v.  Lafayette  Box  Board 
&  Paper  Co.,  87  N.  E.  992,  993,  43  Ind.  App. 
463. 

Section  9  of  the  Indiana  factory  act 
(Burns'  Ann.  St.  Ind.  1901,  {  70871),  which 
provides  that  "all  vats,  pans,  saws,  planers, 
cogs,  gearing*  beltipg,  shafting,  set  screws 
and  machinery  of  every  description  therein 
shall  be  properly  guarded,"  applies  to  any 
kind  of  machinery  which  is  alleged  and  prov- 
ed to  be  of  the  same  kind  as  a  vat,  pan,  saw, 
eta,  with  respect  to  danger  of  operation  and 
practicability  of  erecting  guards.  Inland 
Steel  Co.  V.  Kachwlnskl,  161  Fed.  219,  221,  80 
C.  C.  A.  671. 

VAULT 

A  brick  structure  entirely  open  on  one 
side  cannot  be  a  "vault"  or  safe,  within  the 
meaning  of  an  ordinance  regulating  the  stor- 
age of  dangerous  explosives.  Smith  v.  Mine 
&  Smelter  Supply  Co.,  88  Pac  683,  687,  32 
Utah,  21. 

VEGETABLE 

See  Necessary  Vegetables. 

"The  word  *vege tables'  is  found  in  para- 
graph 286  [of  schedule  G  of  the  Tariff  Act  of 
March  3,  1883J,  under  the  heading  'Provi- 
sions,' and  in  common  parlance  applies  to 
articles  of  food."  Sonn  v.  Magone,  16  Sup. 
Ct,  67,  68,  169  U.  S.  417,  40  L.  Ed.  203. 

"Walmiits 

The  provision  for  **plckles"  in  Tariff  Act 
July  24,  1897,  c.  11,  {  1,  Schedule  G,  par.  241, 


30  Stat.  179,  covers  only  "vegetables."  Pick- 
led walnuts  are  therefore  excluded  there- 
from. United  States  v.  Acker,  Merrall  & 
Condit  Co.,  171  Fed.  77,  78,  96  0.  C.  A.  181. 


In  Tariff  Act  July  24,  1897,  c.  11,  i  1, 
Schedule  G,  par.  241,  30  Stat  170,  the  term 
"vegetables"  is  used  in  accordance  with  the 
ordinary  understanding,  vegetables  usually 
served  at  dinner,  which  does  not  include  truf- 
fles, which  are  used  only  as  a  condiment  in 
cooking.  A  Circuit  Court  held  that  truffles 
were  "vegetables,"  though  the  Supreme  Court 
had  previously  given  that  term  a  meaning 
that  excluded  truffles.  Held  that,  in  the  sub- 
sequent re-enactment  of  the  provision  for 
"vegetables"  in  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  G,  par.  241,  30  Stat  170,  the 
term  must  be  presumed  to  have  been  used  in 
accordance  with  the  Supreme  Court  defini- 
tion. Von  Bremen,  MacMonnies  &  Co.  v. 
United  States,  168  Fed.  889,  891,  94  C.  C.  A. 
301. 

Will  Ma 

"Wai  san,"  an  edible  root  used  by  the 
Chinese  as  a  vegetable,  is,  because  edible,  re- 
moved from  the  provision  for  "drui?s,"  in  Tar- 
iff Act  July  24,  1897,  c.  11,  §  1,  Schedule  A, 
par.  20,  30  Stat  151,  and  is  dutiable  as  "vpse- 
tables,"  under  Schedule  G,  par.  257,  30  Stat 
171.  Wing  On  Wo  v.  United  States,  175  Fed. 
891. 

Waternelon 

A  watermelon  is  a  species  of  fruit,  and 
is  also  generically  a  ''vegetable."  Massey  v. 
City  of  Columbus,  70  S.  E.  263,  264,  9  Ga. 
App.  9. 

VEGETABLE  IN  NATTJRAI.  STATE 

Cauliflowers  that  have  been  trimmed, 
washed,  and  packed  in  brine  for  preservation 
during  transportation,  and  to  keep  them  in 
their  natural  state,  and  that  when  taken  out 
of  it  and  washed  are  still  in  their  natural 
state,  are  dutiable  under  Tariff  Act  July  24, 
1897,  a  11, 1  1,  Schedule  G,  par.  257,  30  Stat 
171,  as  '*vegetables  in  their  natural  state," 
rather  than  under  paragraph  241,  30  Stat. 
170,  as  "vegetables  prepared  or  preserved." 
United  States  v,  Strohmeyer  &  Arpe  Co.,  167 
Fed.  533,  534,  93  C.  C.  A.  65. 

The  slicing  of  vegetables  solely  to  facili- 
tate the  natural  drying  operation  is  not  suffi- 
cient to  remove  them  from  their  natural 
state;  and  mushrooms  cleaned,  sliced,  and 
dried  in  the  sun  are  dutiable  as  "vegetables 
in  their  natural  state,"  under  TariflC  Act  July 
24,  1897,  c.  11,  §  1,  Schedule  G,  par.  257,  30 
Stat  171,  rather  than  as  ''vegetables  prepared 
or  preserved,"  under  paragraph  241,  30  Stat 
170.  A.  Zanmati  &  Co.  v.  United  States,  163  / 
Fed.  880,  82  C.  C.  A.  626. 

The  provision  in  paragraph  241,  Schedule 
G,  S  1,  c.  11,  Tariff  Act  July  24,  1S97,  30  Stat. 
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170,  for  mushrooms  ''prepared  or  preserved," 
does  not  include  mushrooms  dried  merely  by 
evaporation,  which  are  dutiable  under  para- 
graph 257  of  said  act,  c.  11,  |  1,  Schedule  O, 
30  Stat.  171,  as  "vegetables  in  their  natural 
state."  Krant  v.  United  States,  139  Fed.  94, 
95. 

Mushrooms  dried  in  order  to  preserve 
them  and  placed  in  hermetically  sealed  tins 
holding  from  30  to  45  pounds,  are,  within  the 
provision  in  Tariff  Act  July  24,  1897.  c.  11,  § 
1,  Schedule  G,  par.  241,  30  Stat  170,  relating 
to  "mushrooms  prepared  or  preserved,  in 
tins.  Jars,  bottles  or  similar  packages,*'  rather 
than  paragraph  257,  30  Stat.  171,  relating  to 
'^vegetables  in  their  natural  state."  Choy 
Chong  Woh  &  CJo.  v.  United  States,  153  Fed- 
879,  82  C.  C.  A.  608. 

VEGETABI.E  SUBSTANCE 

See  Fibrous  Vegetable  Substance^ 

VEHICLE 

See  Draught  or  Driving  Vehicle;    Motor 

Vehicle;  Originating  within  Vehicle. 
Other  vehicles,  see  Other. 
See,  also,  Wagon. 

Bioyde  or  motor  carriage 

A  bicycle  is  a  ^'vehicle."  Fielder  ▼.  Tip- 
ton, 42  South.  985,  149  Ala.  608,  8  L.  R.  A.  (N. 
S.)  1268,  123  Am.  St.  Rep.  69,  13  Ann.  Gas. 
1012  (ciUng  ElUott,  Roads  &  S.  [2d  Ed.]  { 
852,  p.  927;  Clemen tson,  Road  Rights  &  Lia- 
bilities of  Wheelmen,  |§  99,  103,  pp.  90,  94; 
Davis  V.  Petrinovlch,  21  South.  344,  112  Ala. 
664,  36  L.  R.  A.  615). 

A  bicycle  is  a  "vehicle"  of  such  nature 
that  it  may  be  properly  used  upon  highways 
and  its  use  regulated  by  the  Legislature,  aud, 
being  a  vehicle,  its  proper  place  is  upon  the 
highway  or  street,  and  not  upon  the  sidewalk, 
unless  otherwise  provided  by  statute.  Mol- 
way  V.  City  of  Chicago,  88  N.  B.  485,  486,  239 
III.  486,  23  L.  R.  A.  (N.  S.)  543,  16  Ann.  Cas. 
424. 

The  law  of  the  road,  defined  by  Rev. 
Laws,  c.  54,  requiring  the  driver  of  a  vehicle 
traveling  in  the  same  direction  to  pass  a  car- 
riage ahead  by  driving  to  the  left  of  the  mid- 
dle of  the  traveled  part  of  the  way,  while  in- 
applicable to  pedestrians,  applies  to  automo- 
biles, as  they  are  "vehicles,"  within  the  stat- 
ute. Brown  v.  Thayer,  99  N.  B.  237.  288,  212 
Mass.  392;  Foster  v.  Curtis,  99  N.  E.  961,  213 
Mass.  79,  42  L.  R.  A.  (N.  S.)  1188,  Ann.  Cas. 
1913E,  1116. 

"A  bicycle  is  a  'vehicle.'  It  may  be  law- 
fully ridden  upon  a  street  or  highway,  and 
has  the  same  rights  upon  the  highway  as  oth- 
er vehicles,  and  it  is  the  duty  of  a  street  rail- 
way company  to  give  to  a  bicyclist  who  Is 
riding  upon  or  attempting  to  cross  its  tracks 
in  front  of  its  car  the  usual  and  sufficient 
warning  and  to  exercise  the  same  degree  of 
care  as  1b  required  in  favor  of  other  vehicles." 


Ashley  v.  Kanawha  Valley  Traction  Co.,  55  S. 
E.  1016, 1019,  60  W.  Va.  306,  9  Ann.  Cas.  836. 

The  Greater  New  York  diarter  (Laws 
1901,  p.  1,  c.  466),  provides  that  the  word  "ve- 
hicle'* shall  include  wagons,  cabs,  carriages, 
omnibuses,  motors,  etc  An  ordinance  pro- 
hibits advertising  wagons  in  the  streetf^  ex- 
cept business  notices  on  ordinary  business 
wagons.  Held,  that  vehicles  on  four  wheels, 
propelled  by  motors,  designed  primarily  for 
the  carriage  of  passengers,  operated  by  a  cor- 
poration maintaining  a  stage  route,  are  "wag- 
ons" within  the  ordinance,  a  "wagon"  being 
a  wheeled  carriage;  a  vehicle  on  four  wheels. 
Fifth  Ave.  Coach  Co.  v.  City  of  New  York,  86 
N.  E.  824,  826, 194  N.  Y.  19,  21  L.  R.  A.  (N.  S.) 
744,  16  Ann.  Cas.  695;  Id.,  110  N.  Y.  S.  1037, 
126  App.  Div.  657,  111  N.  Y.  S.  759,  58  Misa 
Rep.  401. 

Elevator  oar 

Rev.  St.  1895,  art.  3017,  subd.  1,  author- 
izes an  action  for  damages  on  account  of  In- 
juries causing  death  "by  the  negligence 
♦  ♦  ♦  of  the  proprietor,  owner,  charterer, 
hirer  of  any  railroad,"  etc.,  "or  other  vehicle 
for  the  conveyance  of  goods  or  passengers,  or 
by  tlie  unfitness,  negligence  or  carelessness 
of  their  servants  or  agents,"  etc.  Held,  that 
an  elevator  car  in  an  office  building,  habitu- 
ally used  to  transport  passengers,  came  with- 
in the  meaning  of  the  clause  "other  vehicle 
for  the  conveyance  of  goods  or  passengers." 
Farmers'  &  Mechanics'  Nat  Bank  t*  Hanks 
(Tex.)  128  S.  W.  147, 150. 

As  inoluded  in  premises 

See  Premises. 

As  inoluded  in  teaat 

See  Team. 

Locomotives  or  oars 

A  road  locomotive  or  traction  engine, 
used  to  draw  cars,  is  a  "vehicle,"  within  a 
statute  requiring  the  licensing  of  oi>erators 
of  automoliiles  and  motorcycles,  and  defining 
them  as  all  vehicles  propelled  by  other  than 
muscular  power,  except  railroad  and  railway 
cars,  motor  vehicles  running  only  upon  rails  or 
tracks,  and  road  rollers.  Emerson  Troy 
Granite  Co.  v.  Pearson,  64  AtL  582^  74  N. 
H.  22. 

As  plaoe  of  Imsiness 

See  Place  of  Businesa 


FOR 
TATION 

A  city  in  its  charter  was  granted  tbe 
power  to  Improve  streets  and  to  regulate  tbe 
use  thereof,  and  in  another  paragraph  of  the 
same  section  it  was  empowered  to  regulate 
by  ordinance  "the  width  of  the  tires  of  all  ve- 
hicles for  heavy  transportation.**  Held,  that 
the  latter  grant  of  jwwer  was  express,  and 
must  be  strictly  construed;  that  the  express 
grant  was  not  merely  a  corollary  of  the  gen- 
eral power  to  improve  the  streets  aud  tegu- 
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late  the  use  thereof;  that  nnder  Rev.  St 
1899,  §  4160  (Ann.  St.  1906,  p.  2252),  providing 
that  "words  and  phrases  shall  be  taken  In 
their  plain  or  ordinary  and  usual  sense,'*  the 
term  "vehicles  for  heavy  transportation" 
means  vehicles  constructed  for  carrying  heavy 
loads;  and  that  an  ordinance  regulating  the 
width  of  tires  of  all  vehicles  to  be  used  on  the 
streets  In  accordance  with  the  size  of  the 
axles  exceeds  the  power  of  the  dty,  as  it 
makes  no  discrimination  between  vehicles  for 
light  and  heavy  transportation.  State  ex  reL 
St.  Louis  Transfer  Co.  v.  Clifford,  128  S.  W. 
755,  759,  228  Mo.  194,  21  Ann.  Cas.  1218. 

VEHICI.E  USED  FOR  PAT 

The  owner  of  wagons  kept  to  rent  to 
various  firms  under  monthly  contracts  and 
under  their  control,  and  who  does  not  hold 
himself  out  ready  to  serve  any  person  who 
may  have  goods  to  transfer,  is  not  the  owner 
of  "vehicles  used  for  pay,"  nor  is  his  com- 
pensation subject  to  control  by  the  city 
council,  under  a  provision  giving  it  power  to 
levy  a  tax  on  vehicles  used  for  pay  within 
the  city,  and  to  prescribe  compensation  there- 
for. McCauley  v.  State,  119  N.  W.  675,  83 
Neb.  431. 

VEHICI£8     AKD    OTHER    MBCHAlfl- 
CAX  CONTRIVANCES 

Wheeled  or  rolling  chairs  are  not  specifi- 
cally named,  but  they  are  clearly  within  the 
description  of  **vehlcles  and  other  mechani- 
cal contrivances,"  as  used  in  an  ordinance 
regulating  travel  on  the  public  highways  of  a 
city,  and  classing  together  all  persons  riding 
or  driving,  whether  in  vehicles  or  other  me- 
chanical contrivances,  as  occupants  of  the 
cartway.  Stevenson  v.  United  States  Exp. 
Co.,  70  Aa  275,  221  Pa.  59,  128  Am.  St  Rep. 
725. 

VEIN 

See  Fissure  Vein;  Known  Vein  or  Lode. 

Coal  vein,  see  Coal  Bed. 

Recovery  of  vein,  see  Recover — Recovery. 

"Vein  of  coal,"  "coal  bed,*'  and  "coal 
seam"  are  used  as  equivalent  terms.  Chap- 
man V.  Mill  Creek  Coal  &  Coke  Co.,  46  S.  E. 
262,  2a3,  54  W.  Va.  193. 

As  a  geological  term  "bed"  Is  synony- 
mous with  "vein"  or  "stratum,"  but  the 
term  "coal  bed"  may  be  used  to .  mean 
"quarry."  Hoysradt  v.  Delaware,  L.  &  W. 
R.  Co.,  151  Fed.  321,  326,  331. 

•*A  *vein'  or  *lode'  is  mineral-bearing 
rock  or  other  earthy  matter  in  place  in  a 
fissure  in  rock,  so  that  its  boundaries  are 
sharply  defined  by  rocky  walls  in  place." 
Webb  V.  American  Asphaltum  Mining  Co., 
157  Fed.  203,  204,  84  O.  O.  A.  651. 

A  "vein,"  to  the  miner,  is  a  body  of  ore, 
quartz,  or  mineral -bearing  substance  lying 
within  the  crust  of  the  earth,  bounded  on 


each  side  by  the  country  rock,  generally 
varying  in  width  and  extending  in  length 
across  and  through  the  country  for  greater 
and  less  distances.  State  v.  Praul,  106  Pac. 
763,  764,  57  Wash.  198. 

The  rule  that  extralateral  rights  cannot 
exist  through  a  mineralized  hanging  or  foot- 
wall  formation  which  is  sufficiently  mineral- 
ized to  sustain  a  mining  location  does  not 
apply  where  a  vein  containing  valuable  ore 
has  well-defined  walls,  which  are  of  them- 
selves but  a  part  of  the  mineralized  zone 
which  contains  ore  and  veins  of  quartz  suffi- 
ciently valuable  to  support  a  mining  loca- 
tion; such  veins  being  regarded  as  separate 
and  distinct  from  the  mineralized  zone.  The 
essential  elements  of  a  "vein"  are  mineral 
or  mineral-bearing  rock  and  boundaries. 
Golden  v.  Murphy,  103  Pac.  394,  405,  31  Nev. 
395  (citing  Grand  Central  Mining  Co.  v. 
Mammoth  Mining  Co.,  S3  Pac.  648,  29  Utah, 
490). 

Under  Rev.  St  U.  S.  {  2322,  providing 
that  locators  of  lode  locations  shall  have  the 
right  to  all  veins  throughout  their  entire 
depth,  the  apex  of  which  lies  inside  the 
surface  lines  of  the  location  extended  down- 
ward vertically,  a  complaint  in  ejectment  to 
recover  a  "vein"  apexing  In  plaintiff's  loca- 
tion states  a  cause  of  action  based  on  extra- 
lateral  rights,  though  merely  alleging  that 
►  defendant  wrongfully  entered  on  plaintlfiTs 
claim  on  veins  apexing  within  its  bound- 
aries, since  a  vein,  though  having  an  extra- 
lateral  extension,  is  a  part  of  the  location 
within  which  it  apexes.  Davis  v.  Shepherd, 
72  Pac  57,  58,  31  Colo.  141. 

Rev.  St  U,  S.  §  2333,  provides  that, 
where  an  application  for  a  patent  for  a 
placer  claim  does  not  include  an  application 
for  a  known  vein  or  lode  within  its  bound- 
aries, the  application  shall  be  construed  as 
a  declaration  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  of  the  vein 
or  lode  claim,  but  that,  where  the  existence 
of  a  vein  or  lode  claim  Is  not  known,  a 
patent  for  the  placer  claim  shall  convey  all 
valuable  mineral  and  other  deposits  within 
the  boundaries  thereof.  Held,  that  a  "vein 
or  lode"  within  such  section  is  a  body  of 
mineral  or  mineral-bearing  rock  within  de- 
fined boundaries  in  the  general  mass  of  the 
mountain,  and  that  a  "known  vein  or  lode" 
is  one  clearly  ascertained,  and  of  such  ex- 
tent as  to  render  the  land  more  valuable  on 
that  account  and  justify  Its  exploitation  and 
development  Noyes  v.  Clifford,  94  Pac.  842, 
847,  37  Mont  138. 


«o 


Veins"  or  lodes  are  lines  or  aggrega- 
tions of  metal  imbedded  in  quartz  or  other 
rock  in  place,  consisting  of  a  strip  of  min- 
eral-bearing rock  within  defined  boundaries 
in  the  general  mass  of  the  moimtain,  which 
must  be  continuous  and  without  Interrup- 
tion, bounded  by  country  rock  mineralized  to 
1  no  greater  extent  than  the  general  condition 
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of  the  vicinity.  Rock  or  matter  of  any  kind, 
in  order  to  constitute  a  *'veln*'  or  lode  within 
the  meaning  of  the  statute,  must  be  metal- 
liferous and  contain  such  mineral  value  as 
will  distinguish  it  from  the  country  rock, 
especially'  where  no  well-defined  walls  ap- 
pear. Under  the  acts  of  Congress  the  es- 
sential elements  of  a  "vein"  are  mineral  or 
mineral-bearing  rock  and  boundaries,  and, 
in  cases  of  controversy,  where  one  of  these 
elements  is  well  established,  very  slight  evi- 
dence may  be  accepted  as  to  the  existence 
of  the  other.  What  values  the  filling  or  ma- 
terial of  a  fissure  should  contain  to  consti- 
tute it  a  vein,  within  the  meaning  of  the  act 
of  Congress,  must  necessarily  depend  upon 
the  characteristics  of  the  district  or  county 
in  which  the  vein  or  lode,  in  any  particular 
instance  claimed  to  exist,  is  located,  and 
upon  the  character,  as  to  boundaries,  of  the 
vein  itself.  Values,  therefore,  of  the  filling 
of  the  vein  must  be  considered  with  special 
reference  to  the  district  where  the  vein  or 
lode  is  found.  The  definition  of  a  vein  must 
be  considered  with  reference  to  the  forma- 
tions and  characteristics  of  the  particular 
district  in  which  the  vein  is  located.  Where 
the  boundaries  of  what  is  claimed  to  be  a 
vein  are  not  well,  or  not  at  all,  defined, 
either  at  the  surface  or  at  depth,  the  value 
of  the  material  must  be  so  in  excess  of  the 
country  rock  as  to  differentiate  it  from  such 
rock,  else  t£e  material  cannot  be  held  to 
constitute  a  vein.  In  the  absence  of  defined 
walls  and  mineralization  appreciably  great- 
er than  that  contained  in  the  general  mass  of 
the  mountain,  broken,  stained,  and  fissured 
material,  or  crushed  and  brecclated  matter, 
characteristic  of  the  district,  cannot  be  held 
to  constitute  a  vein  or  lode,  under  the  stat- 
ute. In  such  case,  the  limits  of  fracturing 
do  not  constitute  the  limits  of  the  vein,  and 
even  if  there  be  found  an  occasional  vug 
or  fragment  of  ore,  yet  where  it  is  discon- 
nected from  any  ore  body  and  so  inter- 
mingled with  the  surrounding  country  rock 
that  it  cannot  be  regarded  as  continuous,  it 
does  not  mark  the  line  of  the  vein  or  lode, 
within  the  meaning  of  the  law.  Where  a 
vein  located  in  sedimentary  beds  of  rock  Is 
formed  by  replacement,  and  the  mineraliza- 
tion ceases  within  a  short  distance  of  the 
ore  body  or  ore  channel,  the  limits  of  the 
deposition  of  ore  are  the  limits  of  the  vein; 
and  this  is  so,  whether  the  vein  be  consid- 
ered laterally  or  with  reference  to  the  apex. 
In  deteruiiniug  the  location  and  strike  of  a 
vein,  the  geological  features  of  the  adjacent 
country,  so  far  as  in  evidence,  will  be  con- 
sidered by  the  court  Grand  Ceutral  Mln. 
Co.  V.  Mammoth  Mln,  Co.,  S3  Pac.  6i8,  67(>, 
679,  29  Utah,  490. 

VELOCIPEDE 

A  bicycle  is  defined  as  a  "two-wheeled 
velocipede,''  and  a  "velocipede"  is  defined  as 


a  "light  carriage.**  A  bicycle  is  a  "vehicle," 
and  under  Rev.  St  1881,  {  3361,  making  it 
unlawful  to  ride  or  drive  upon  any  sidewalk 
for  the  use  of  passengers,  except  across  the 
same,  it  is  unlawful  to  ride  a  blcyde  thereoQ. 
Mercer  v.  Corbln,  20  N.  E.  132,  134,  117  Ind. 
450,  3  L.  R.  A.  221,  10  Am.  St  Rep.  76 
(quoting  and  adopting  definitions  given  in 
Webst  Diet). 

VELVET 


So-called  "panne  velvet*'  is  dutiable  as 
"plush,"  and  not  as  "velvets,"  under  Tariff 
Act  July  24, 1897,  c.  11,  §  1,  Schedule  L,  par. 
386,  30  Stat  186.  United  States  v.  Passa- 
vant  &  Co.,  164  Fed.  912. 

No  rule  exists  In  trade  or  commercial 
usage  declaring  that  fabrics  having  a  pile  of 
3.5  millimeters  or  less  in  length  should  be 
re?:arded  as  "velvets,"  and  of  over  8.5  milli- 
meters as  "plush."  United  States  v.  Sllber- 
stein,  CasteU  &  Co.,  153  Fed.  965,  967. 

VEND 

The  title  of  the  act  approved  August 
10,  1906,  "An  act  fixing  the  annual  license 
fee  for  retailing  or  vending  spirituous,  in- 
toxicating or  malt  liquors  in  Irwin  county 
at  twenty  thousand  dollars,  and  to  provide 
a  penalty  tot  violating  the  same,  and  for 
other  purposes,**  is  broad  enough  to  provide 
for  a  license  fee  for  the  sale  of  such  liquor 
in  any  quantity,  since  "to  vend,"  in  its 
largest  sense,  means  to  sell,  and  it  is  quite 
api)«reut  that  the  legislative  scheme  was  to 
impose  a  license  fee»  not  only  on  the  retailer, 
who  sells  in  quantities  less  than  a  quart, 
but  also  upon  all  venders  or  sellers  of  in- 
toxicatiug  liquors,  irrespective  of  the  quan- 
tity involved  in  the  sale.  Glover  y.  State, 
55  S.  E.  592^  594, 126  Ga.  594. 

VENDEE 

As  owner,  see  Owner. 

A  remote  vendee  Is  within  Code  1896, 
{  3505,  allowing  redemption  of  property  sold 
under  a  mortgage  from  the  **purchaser  or 
his  vendee."  Robblns  v.  Brown,  44  South. 
63.  151  Ala.  236. 

The  word  "vendee,**  In  the  Alabama 
statute  ex  tend  lug  the  right  of  redemption 
from  sale  to  the  vendee  of  the  debtor,  refers 
only  to  a  person  to  whom  the  debtor  may 
have  sold  the  equity  of  redemption  before 
the  sale,  and  does  not  entitle  a  purchaser 
from  the  debtor  to  foreclosure  of  the  ven- 
dor's lien  to  redeem  from  such  sale.  Wal- 
lace V.  Markstein,  40  South.  201,  202;  147 
Ala.  262. 

VENDEE'S  UEN 

The  purchaser  of  land  by  an  executory 
contract  has  an  equitable  lien  thereon  for 
any  money  paid  by  him  under  the  contract. 
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SO  that,  in  case  he  is  entitled  to  recover  8u^ 
money  back  because  of  the  inability  or  re- 
fusal of  the  vendor  to  perform,  he  may  do  so 
by  proceeding  against  the  land.  This  is 
known  as  the  "vendee's  lien,"  and  is  uni- 
versally recognized  in  equity  where  the  doc- 
trine of  equity  prevails.  The  lien  cannot 
be  extended  so  as  to  cover  the  costs  of 
examining  the  title,  though  it  is  an  item  of 
the  vendee's  damages.  Occidental  Realty 
Co.  V.  Palmer,  102  N.  Y.  Supp.  648,  649,  117 
App.  Div.  505. 

VENDING 

The  word  **vending,**  as  used  in  the  title 
of  Act  Aug.  10,  1906,  fixing  the  annual  li- 
cense fee  for  retailing  or  vending  spirituous, 
intoxicating,  or  malt  liquors  in  a  certain 
county,  is  not  the  equivalent  of  "retailing," 
as  used  in  the  title,  to  "vend"  in  this  sense 
meaning  to  sell,  and  a  license  fee  is  im- 
posed, not  only  on  the  retailer  who  sells  in 
quantities  less  than  a  quart,  but  also  upon 
all  venders  or  sellers  of  intoxicating  liq- 
uors, Irrespective  of  the  quantity  involved 
In  the  sale.  Glover  v.  State,  55  S.  S^  592, 
594,  126  Oa.  594. 

VENDER— VENDOR 

See  Itinerant  Vendor. 
As  owner,  see  Owner. 

"A  vendor  [vender]  is  one  who  transfers 
the  exclusive  right  of  possession  of  property, 
either  his  or  that  of  another,  for  some  pe- 
cuniary eqiUvalent  A  soliciting  agent,  wiio 
takes  orders  subject  to  the  approval  of  his 
principal,  is  not  ordinarily  regarded  as  a 
•vendor.' "  State  v.  Brlstow,  109  N.  W.  199, 
200,  131  Iowa,  664. 

The   word   "vendor,"    as    used    in    Civ. 
Code  1895,  §  3618,  providing  that  a  recorded 
deed  loses  its  priority  over  a  subsequent  pur- 
ported  deed    from  the   same  vendor   taken 
without  notice  of  the  existence  of  the  first, 
Las   been  construed  in   its  literal  sense  as 
meaning  the  party  by  whom  the  sale  is  made, 
or   the   person   who    transfers   property   by 
sale;    and  it  has  been,  in  efifect,  held  that, 
although  two  deeds  to  the  same  land  may 
be  from  the  same  grantor,  they  cannot  com- 
pete under  the  statute,  unless  they  are  also 
from  the  same  vendor.    This  is  inconsistent 
with  the  Idea  that  the  effect  of  the  statute 
was  to  broaden  the  meaning  of  the  terms 
used  in  the  statutes  to  describe  what  deeds 
.should  compete  thereunder  for  priority.     A 
deeti  to  described  wild  land,  executed  by  the 
f^eneral  devisees  of  the  deceased  former  own- 
er,  taken  by  the  vendee  therein  for  value 
and   without  notice  of  a  deed  to  the  same 
land  executed  by  the  testator,  although  re- 
corded before  the  registry  of  the  older  deed, 
does  not  obtain  priority  over  such  senior  con- 
veyance.    Henderson  v.  Armstrong,  58  S.  E. 
(524.   626,  627,  128  Ga.  804  (citing  Toole  v. 
Toole,  33  S.  E,  686,  107  Ga.  472). 
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VENDOR  AND  PURCHASER 

The  relation  of  "vendor  and  purchaser 
is  for  all  practical  purposes  that  of  mort- 
gagor and  mortgagee,  with  all  the  incidents 
thereto.  Jones  v.  Jones,  62  S.  £L  417t  418, 
148  N.  C.  358. 

VENDOR'S  LIEN 

See,  also.  Grantor's  lien. 

A  conveyance  for,  which  the  considera- 
tion is  not  paid  raises  a  claim  in  equity  on 
the  property  conveyed,  commonly  called  a 
"vendor's  lien,"  which  the  courts  enforce 
against  the  grantee  and  those  claiming  under 
him  with  notice.  Wilson  v.  Plutus  Mining 
Co..  174  Fed.  317,  319,  98  C.  C.  A.  189. 

A  "vendor's  lien"  Is  simply  **the  vendor's 
right  to  enforce  his  claim  for  the  purchase 
money  against  or  out  of  the  vendor's  equi- 
table estate,"  not  his  legal  estate,  for  he  has 
none,  l^lanagan  Estate  v.  Great  Cent.  Land 
Co.,  77  Pac.  485,  487,  45  Or.  335  (citing  Secu- 
rity Savings  &  Trust  Co.  v.  Mackenzie,  33 
Or.  209,  52  Pac.  1046). 

"It  is  Indispensably  necessary  to  the  ex- 
istence of  a  'vendor's  lien*  that  the  parties 
should  stand  in  the  relation  to  each  other  of 
vendor  and  vendee.  It  arises  out  of  and  is 
incident  to  the  purchase,  and  is  founded  up- 
on an  implied  trust  between  the  vendor  and 
purchaser,  and  the  law  does  not  authorize 
the  vendee  to  transfer  this  lien  with  the  note 
taken  for  the  purchase  money,  even  though 
he  expressly  proposes  to  do  so."  A  loan  of 
money  to  pay  the  purchase  price  of  land  does 
not  create  a  vendor's  lien  in  the  lender. 
Hardin  v.  Hooks,  81  S.  W.  386,  387,  72  Ark. 
433  (quoting  Hecht  v.  Spears,  27  Ark.  229. 
11  Am.  Rep.  784). 

As  an  equitable  right 

A  "vendor's  lien"  is  not  the  result  of  any 
agreement  or  intention  of  the  parties,  but  is 
an  equity  raised  by  a  court  of  chancery  for 
the  benefit  of  vendors  of  realty  and  is  not 
created  by  Civ.  Code,  §  3046,  providing  that 
one  who  sells  real  property  has  a  vendor's 
lien  thereon,  independent  of  possession,  for 
so  much  of  the  price  as  remains  unpaid  and 
unsecured  otherwise  than  by  the  personal 
obligation  of  the  buyer.  Royal  Consol.  Min- 
ing Ck).  V.  Royal  Consol.  Mines  Co.,  110  Pac. 
123,  128,  157  Cal.  737,  137  Am.  St.  Rep.  165. 

A  "vendor's  lien"  is  that  lien  which  in 
equity  is  implied  to  belong  to  a  vendor  for 
the  unpaid  price  of  land  sold,  where  he  has 
not  taken  any  other  lien  or  security  beyond 
the  personal  obligation  of  the  purchaser. 
The  lien  is  not  the  result  of  any  agreement 
between  the  vendor  and  vendee,  but  is  sim- 
ply an  equity  raised  by  the  courts  for  the 
benefit  of  the  vendor,  to  be  enforced  or  not  as 
the  exigencies  of  each  particular  case  may 
require.  Rewis  v.  Williamson,  41  South.  449, 
450,  51  Fla.  529  (citing  Johnson  v.  McKinnon, 
34  South.  272,  45  Fla.  388). 
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A  **vendor'8  lien"  Is  an  equitable  security 
arising  from  the  fact  that  a  rendee  has  re- 
ceived from  his  vendor  an  estate  for  which 
he  has  not  paid  the  full  consideration,  and  is 
not  dependent  for  its  existence  on  the  ex- 
press agreement  of  the  parties.  Eubank  v. 
Flnnell.  94  S.  W.  591,  593,  118  Mo.  App.  535 
(dtlng  Johnson  v.  Burks,  77  S.  W.  133,  103 
Mo.  App.  221). 

As  an  estate  in  land 

A  "vendor's  Hen**  Is  not  an  estate,  but  is 
a  mere  right,  existing  potentially  only,  and 
without  any  tangible  existence,  and  exists 
only  as  an  incident  to  the  obligation  to  pay 
the  price,  and.  If  there  is  no  such  obligation, 
there  can  be  no  Hen.  Marchand  v.  Chicago, 
B.  &  Q.  Ry.  Co.,  127  S.  W.  387,  389,  147  Mo. 
App.  619. 

The  right  of  a  vendor  to  subject  the  land 
to  the  payment  of  the  purchase  money  is  not 
a  **right  or  estate  In  the  lands,"  within  Ann. 
Code  1892,  {  2444,  providing  that  conveyances 
purporting  to  convey  a  greater  estate  than 
the  grantor  has  shall  convey  as  much  of  the 
right  and  estate  as  he  could  lawfully  convey, 
etc.,  the  vendor's  Interest  passing  to  the  per- 
sonal representatives  of  a  deceased,  and  the 
statute  did  not  make  a  conveyance  to  defend- 
ants after  their  grantors  had  conveyed  to  an- 
other pass  the  grantors'  claim  against  such 
prior  grantee  for  purchase  money.  Howell 
V.  Hill,  48  South.  177,  94  Miss.  560. 

As  Inona&branoe 

See  Incumbrance; 

VENDITIONI  EXPONAS 

A  writ  of  '^venditioni  exponas^  is  one 
sometimes  issued  to  cause  a  sale  of  lands 
seized  under  a  former  writ  Howell  v.  Sher- 
wood, 147  S.  W.  810,  815,  242  Ma  513. 

VENEERS  OF  WOOD 

Veneers  of  wood  of  exceeding  thinness, 
pasted  on  paper  for  the  purpose  of  keeping 
them  in  shape,  the  paper  being  in  some  in- 
stances the  cbmponent  material  of  chief  val- 
ue, are  within  the  provision  in  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  D,  par.  198, 
80  Stat  167,  for  "veneers  of  wood."  Ameri- 
can Trading  Co.  ▼.  United  States,  142  Fed. 
214,  215. 

VENIRE 

See  S];)eclal  Venire. 

Under  Code  1907,  f  7265,  providing  that, 
when  the  day  set  for  trial  is  on  a  subsequent 
week  of  the  term,  the  special  Jurors  dniwn, 
together  with  the  Jurors  drawn  for  the  sub- 
sequent week,  shall  constitute  the  ** venire," 
that  the  name  of  G.  C.  Ahhatt  was  drawn  and 
the  list  of  Jurors  served  on  defendant  con- 
tained that  name,  when  no  such  person  was 
found  and  Q.  C  Abbott  was  the  peraoA  really  i 


summoned,  would  not  affect  the  validity  of 
the  venire;  the  name  drawn  being  the  same 
as  that  in  the  list  served.  Parker  t.  State, 
51  South.  260,  262,  165  Ala.  1. 

VENIRE  FAOIA8  DE  NOVO 

A  ''venire  de  novo"  is  a  common-law 
remedy,  and  by  it  such  defects  only  as  may 
be  apparent  on  the  face  of  the  record  are 
presented.  This  rule  has  been  somewhat 
modified  in  its  application  to  special  verdicts. 
Douglas  V.  Indianapolis  &  N.  W.  Traction 
Co..  76  N.  E.  892,  893,  37  Ind.  App.  332  (clUng 
Dolan  V.  State,  23  N.  E.  761,  122  Ind.  141; 
La  FoUette  v.  Higgins,  28  K.  E.  768,  129  Ind. 
412,  418 ;  Maxwell  v.  Wright,  67  N.  E.  267, 
160  Ind.  515 ;  EUlott's  Gen.  Prac.  {  985). 

At  common  law,  where  a  case  came  up 
on  a  writ  of  error,  it  was  the  custom  to  hand 
back  Jurisdiction,  if  at  all,  by  an  entry  and 
a  mandate  called,  among  other  things,  a 
"venire  facias  de  novo."  Now  the  same  end 
is  attained  by  awarding  a  new  trial  and  re- 
versing and  remanding  the  case,  where  de- 
fendant's Judgment  is  not  allowed  to  stand. 
DonneU  y.  Wright,  97  &  W.  928»  d31«  190 
Mo.  304. 

VENOMOUS  INCOMPETENT 

A  letter,  referring  to  the  manager  of  a 
mail  chute  company  as  ''the  'venomous  In- 
competent' *  •  *  who  lias  charge  of 
your  office  here,  and  who  either  does  not 
know  how  to  put  [a  mail  chute]  in  order,  or 
willfully  queers  it,  *  *  *  so  as  to  be- 
devil us  and  the  Job,"  is  actionable  per  se, 
tending  to  charge  the  manager  with  moral 
delinquency,  and  holding  him  up  to  hatred, 
ridicule,  and  contempt.  Hlnrichs  v.  Butts, 
133  N.  Y.  Supp.  769,  770,  140  App.  Div.  23d. 

VENUE 

See  Change  of  Venue. 
Proceedings  to  secure  change  of,  as  with- 
in practice,  see  Practice  (In  Law). 

Under  Acts  1889,  p.  73,  consUtutlng 
Buchanan  county  a  Judicial  circuit,  and  giv- 
ing it  two  circuit  Judges,  and  making  of  It 
two  divisions,  a  cause  should  be  sent  from 
one  division  to  another  on  an  application  for 
a  change  of  "venue"  on  account  of  disquali- 
fication of  the  Judge,  though  the  act  does  not 
expressly  require  it,  unless  the  court  is  satis- 
fled  by  proof  that  the  other  Judge  is  also  dis- 
qualified. The  word  "venue"  may  be  con- 
strued to  mean  county,  as  in  strictness  It 
does.  Leslie  v.  G.  W.  Chase  ft  Son  Mercan- 
tile Co.,  98  S.  W.  523,  526.  200  Mo.  363. 

JnrlsdiotioB  dlstlnsnlslied 
See  Jurisdiction  (Of  Courts). 

VERANDA 

A  "veranda"  is  a  part  of  the  dwelling. 
within  a  covenant  in  a  deed  providing  that 
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buildings  on  the  property  should  be  set  back 
at  least  25  feet  from  the  street  line.  McDon- 
ald V.  Spang,  105  N.  Y.  Supp.  617,  620,  55 
Misc.  Rep.  332. 

VERBAL 

VERBAI.  CONTRACT 

Where  the  owner  agreed  in  writing  to 
coDvey  land,  and  his  vendee  thereafter  agreed 
verbally  to  convey  a  part  of  the  land  to  com- 
plainant, to  which  agreement  the  owner  ver- 
bally assented,  the  contract  to  convey  to  com- 
plahiant  was  a  "verbal  agreement*'  for  the 
sale  of  land  within  the  statute  of  frauds 
(Code,  §  2840),  and  not  merely  an  agreement 
by  the  original  owner  to  release  his  vendor's 
lien  on  a  part  of  the  land.  Hoover  v.  Baugh, 
62  S.  E.  968,  969,  108  Va*  695,  128  Am.  St. 
Rep.  985. 

VEBBAI.  GIFT 

A  "verbal  gift"  without  a  delivery  trans- 
fers no  title,  and  unless  the  donor  divests 
himself  of  all  dominion  over  the  subject-mat- 
ter of  the  gift  the  title  will  not  pass.  Where 
one  owning  securities  placed  them  in  a  pack- 
age in  his  private  box  in  the  vaults  of  a  safe- 
ty  deposit  company,  and  at  that  time  told 
defendant  that  they  were  hers,  and  he  gave 
her  a  key  and  password^  but  subsequently  he 
exercised  entire  control  over  the  property, 
and  a  part  of  the  time  it  was  not  in  the  box, 
and  he  removed  coupons  from  certain  of  the 
bonds  and  deposited  the  proceeds  to  his 
credit  In  a  bank,  and  thereafter  he  made  ef- 
forts to  obtain  the  key  which  he  had  given 
defendant,  the  facts  did  not  show  a  gift. 
Millard  v.  Millard,  77  N.  E.  595-597,  221 
111.  86. 

Under  Civ.  Ck)de,  i  1147,  providing  that 
a  "verbal  gift,"  which  is  defined  by  section 
1146  as  a  transfer  of  personal  property,  made 
voluntarily,  and  without  consideration,  "is 
not  valid,  unless  the  means  of  obtaining  pos- 
session and  control  of  the  thing  are  given, 
nor,  if  it  is  capable  of  delivery,  unless  there 
is  an  actual  or  symbolical  delivery,"  a  trans- 
fer by  a  bank  depositor  of  an  account  to  his 
credit  in  the  bank  to  himself  and  his  son, 
with  the  right  and  power  to  each  to  draw  on 
the  account  during  their  lives,  with  a  direc- 
tion to  the  bank  to  pay  the  residue  remaining 
upon  the  death  of  either  to  the  survivor,  can- 
not operate  as  a  gift  inter  vivos,  since  the 
donee  is  not  given  full  and  complete  dominion 
of  the  thing.  Carr  v.  Carr,  115  Pac  261,  264, 
15  CaL  App.  480. 

VERDICT 

See  Chance  Verdict;  Compromise  Ver- 
dict; Cured  by  Verdict;  Directed 
Verdict;  Dissent  from  Verdict;  Es- 
toppel by  Verdict;  General  Verdict; 
Motion  to  Direct  Verdict;  Partial  Ver- 
dict; Perverse  Verdict;  Quotient  Ver- 


dict;   Request  for  Directed  Verdict; 
Separate    General    Verdict;     Special 
Verdict;   Wrongful  Verdict 
Wrong  verdict,  see  Wrong. 

A  "verdict"  is  the  unanimous  decision 
made  by  a  jury  and  reported  to  the  court  on 
matters  lawfully  submitted  to  them  in  the 
course  of  a  trial.  Union  Pac.  Ry.  Co.  v.  Con- 
nolly, 109  N.  W.  368,  370,  77  Neb.  254. 

"The  word  *verdict'  is  not  an  abstract 
designation  of  the  finding  of  a  Jury,  but  it 
relates  to  the  issue  Involved  in  the  pleadings 
and  evidence,  and  while  it  may  in  form  be 
a  verdict,  it  is  not  a  verdict  in  law,  unless 
it  substantially  responds  to  the  issues. 
♦  ♦  ♦  A  verdict  in  a  legal  sense  gener- 
ally is  the  determination  of  the  jury  upon 
the  matters  of  fact  in  issue  in  the  cause  up- 
on the  evidence.  The  general  rule  is  that 
the  verdict  must  comprehend  the  whole  is- 
sue or  issues  submitted  to  the  jury  in  a  par 
ticular  case."  Johnson  Bros.  v.  Glaspey,  113 
N.  W.  602,  604.  16  N.  D.  335. 


ti 


Code  Cr.  Proc.  1895,  art.  743,  defines  a 
verdict"  as  a  declaration  by  a  jury  of  their 
decision  of  the  issue  submitted  to  them  in 
writing  and  concurred  in  by  each  member 
of  the  jury.  Where  an  Indictment  charged 
ordinary  burglary  and  burglary  of  a  private 
residence,  in  separate  counts,  but  the  only 
issue  submitted  was  the  burglary  of  a  pri- 
vate residence,  a  verdict  of  "guilty  as  charg- 
ed" was  responsive  and  suflldent  Jones  v. 
State,  117  S.  W.  127,  55  Tex.  Cr.  R.  535. 

A  special  "verdict"  is  not  complete  un- 
less it  leaves  to  the  decision  of  the  court 
only  questions  of  law.  Sonuesyn  v.  Akin,  104 
N.  W.  1020,  1031,  14  N.  D.  248. 

A  trial  on  which  the  jury  has  failed  to 
agree  will  not  be  considered  as  one  of  the 
"verdicts,"  within  Civ.  Code  Prac.  S  341, 
where  there  have  been  three  verdicts  on  sub- 
stantially the  same  evidence.  Louisville  & 
N.  R.  Co.  V.  Daniel,  115  S.  W.  804,  1198,  131 
Ky.  689;    Id.,  119  S.  W.  229. 

As  decision  of  a  jury 

Bouvler*s  definition  of  a  verdict  Is  the 
unanlihous  decision  of  a  jury,  reported  to 
the  court,  on  matters  lawfully  submitted  to 
them  in  the  trial,  and  the  term  "verdict"  is 
often  used  in  distinction  to  answers  to  spe- 
cial questions,  but  is  not  necessarily  synony- 
mous with  "general  verdict";  and  the  word, 
as  so  used  in  law,  is  not  applicable  to  find- 
ings of  fact  by  the  court.  Swan  v,  Bevis 
Rock  Salt  Co,,  119  Pac.  871,  86  Kan.  260. 

Under  Rev.  Code  Civ.  Proc.  §  293,  pro- 
viding that  the  verdict  shall  be  deemed  to 
have  been  excepted  to,  and  Rev.  Civ.  Code, 
§  2465,  defining  the  word  "verdict"  to  include 
a  judge's  findings  of  fact,  it  is  not  necessary 
to  except  to  findings  to  determine  sufficiency 
of  the  evidence  on  appeal.  Kelly  v;  Wheeler, 
119  N.  W.  994,  996,  22  S:  D.  611. 
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Under  B.  &  O.  Cornp.  {  159,  providing 
that  the  findings  of  the  court  shall  be  deem- 
ed a  *'verdlct,"  and  may  be  set  aside  in  the 
same  manner  and  for  the  same  reasons,  and 
section  173,  defining  a  new  trial  as  a  re-ex- 
aminatlon  of  an  issue  of  fact  after  a  trial 
and  decision,  and  section  174,  specifying  the 
manner  in  which  a  verdict  or  other  decision 
may  be  set  aside  and  a  new  trial  granted, 
and  providing  that  a  new  trial  may  be  grant- 
ed "on  the  motion  of  the  party  aggrieved," 
the  court  cannot  on  its  uwn  motion  set  aside 
its  filed  findings  after  the  filing  by  a  party 
of  a  motion  for  judgment ;  the  court  not  hav- 
ing been  imposed  on  by  fraud  or  collusion  of 
the  parties  or  otherwise.  Scott  v.  Ford,  97 
Pac.  99,  101,  52  Or.  288. 

A  final  order,  pursuant  to  a  recom- 
mendation of  commissioners,  allowing  owners 
of  property  taken  in  condemnation  proceed- 
ings costs  and  allowances,  was  not  a  *'ver- 
dlct,"  within  Code  Civ.  Proc.  §  1235,, provid- 
ing that,  where  final  Judgment  is  rendered 
for  a  sum  of  money  awarded  by  a  verdict,  re- 
port, or  decision,  interest  on  the  award  from 
the  date  when  the  verdict  was  rendered  to 
the  time  of  entry  of  judgment  must  be  com- 
puted by  the  clerk  and  added  to  the  award. 
In  re  Plne*s  Stream  and  East  Meadow  Stream 
In  Town  of  Hempstead,  114  N.  T.  Supp.  681, 
683,  684,  129  App.  Div.  929. 

An  inquest  of  insanity  held  by  two  jus- 
tices of  the  peace  upon  the  alleged  insanity 
of  any  person  or  inhabitant  of  their  county 
and  their  certificate  that  said  person  there- 
in named  is  insane  and  a  proper  subject  for 
treatment  in  a  hospital  for  the  insane,  is  not 
a  judgment  of  a  court  or  equivalent  there- 
to; nor  is  such  finding  and  certificate  equiva- 
lent to  a  "verdict''  of  a  jury  or  a  finding  of  a 
court  that  such  person  is  of  unsound  mind 
and  incapable  of  managing  his  own  estate, 
its  purpose  being  to  establish  the  fact  that 
such  person  is  entitled  to  admission  to  a 
hospital  for  the  insane  for  treatment.  Leinss 
V.  Weiss,  71  N.  E.  254-256.  33  Ind.  App.  344. 

Findings  of  fact 

A  "verdict"  la  a  general  finding  of  all 
facts.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Os- 
burn,  100  Pac.  473,  474,  79  Kan.  348. 

"A  'verdict*  is  the  compound  result  of 
the  legal  Instructions  given  to  the  jury  by 
the  court  and  of  their  findings  of  fact  ap- 
plied to  the  legal  principles  laid  down  for 
their  guidance."  Lewis  v.  Hinson,  43  S.  £. 
16, 18,  64  S.  C.  571  (quoting  deflniUon  In  Bon- 
han  y.  Bishop,  23  S.  C.  105);  Cole  v.  Blue 
Ridge  Ky.  Co.,  55  S.  E.  126,  127,  75  S.  C.  156. 

VERDICT   CONTRART  TO   EVIDENCE 

The  phrase  "verdict  contrary  to  evi- 
dence," in  a  motion  for  a  new  trial.  Is  equiva- 
lent to  the  statutory  ground  for  new  trial 
that  the  verdict  is  not  sustained  by  sufll- 
dent  evidence.  Llnderman  y.  Nolan,  83  Pac. 
796,  16  OkL  352. 


VERDICT  COHTRART  TO  liAW 

See  Against  Law. 

VERIFICATION— VERIFY 

Illinois  Central  Railroad  Charter  (Prly. 
Laws  1851,  p.  71)  f  18,  requires  the  railroad 
company  to  file  certain  accounts  of  gross  re- 
ceipts to  the  state,  and  declares  that,  for  the 
purpose  of  verifying  and  ascertaining  the 
accuracy  of  such  accounts,  full  power  is  vest- 
ed in  the  Governor  to  examine  the  books  and 
papers  of  the  corporation,  and  the  officers, 
agents,  and  employes  of  the  company  under 
oath,  etc.  Held,  that  the  word  "ascertain" 
meant  "to  make  certain  to  the  mind,"  'to 
free  from  obscurity,  doubt,  or  chance,"  "to 
make  sure  of,"  "fix,"  "determine,"  and  the 
word  '^verify"  meant  "to  ascertain  to  be  cor- 
rect," "to  establish  the  truth  of,"  "to  con- 
firm," "substantiate,"  "to  ascertain  to  be  cor- 
rect," "to  be  corrected,  if  found  erroneous, 
as  to  verify  a  statement,  quotation,  reference, 
account,  or  reckoning  of  any  kind,  to  verify 
the  items  of  a  bill,  or  the  total  amount,  to 
prove  to  be  true,  to  confirm,  to  establish  the 
truth  or*;  and  hence  the  Oovemor  was  not 
only  authorized  to  fix  and  determine  wheth- 
er the  accounts  were  correct,  but  to  correct 
them.  If  found  erroneous,  and  finally  to  ad- 
Just  and  settle  them.  State  y.  Illinois  Cent 
R.  Co.,  92  N.  E.  814,  832,  246  111.  188. 

Acts  1907,  p.  225,  c  123,  |  6,  declares 
that  within  a  year  after  the  passage  of  the 
act  all  medical  practitioners  practicing  under 
previous  laws,  and  not  having  received  a 
license  from  the  state  medical  board,  shall 
present  to  the  board  evidence  of  the  existence 
and  validity  of  their  diplomas  or  valid  ex- 
isting licenses,  and  shall  •  receive  from  the 
board  a  verification  license.  Held,  that  the 
word  "verification,"  as  there  used,  meant  to 
confirm  or  to  substantiate  something  already 
done  involving  a  duty  to  ascertain  the  gen- 
uineness and  valid  existence  of  a  license 
previously  granted  by  lawfully  anthorixed 
boards,  the  identity  of  the  person,  etc  Board 
of  Medical  E2xaminers  of  Texas  y.  Taylor, 
120  S.  W.  574,  575,  56  Tex.  Civ.  App.  291 
(citing  8  Words  and  Phrases,  pp.  7295,  7296). 

To  "verify"  means  to  prove  to  be  true 
or  correct;  to  establish  the  truth  of;  to  con- 
firm. A  guaranty  company  gave  a  bond  to  a 
union  to  secure  the  faithful  discharge  of  the 
duties  of  its  treasurer.  It  stipulated  that 
the  uniim  should  notily  the  company  imme- 
diately on  discovering  any  dishonesty  on  the 
part  of  the  treasurer.  The  union  in  its  ap- 
plication stated  that  the  treasurer's  accounts 
would  be  examined  and  verified  every  three 
mouths  by  its  trustees.  The  application  stip- 
ulated that  the  statements  were  warranted 
to  be  true,  anrl  that  the  busiuess  of  the 
union  should  be  maintained  as  stated.  In 
February  it  was  learned  that  the  treasurer 
was  short  In  his  accounts.  A  quarterly  ex- 
amination of  his  books  bad  been  made  in 
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December  preceding,  at  whicli  time  it  was 
found  that  he  should  have  on  hand  $740.  He 
showed  a  bank  book  showing  deposits  of 
$440  and  the  balance  In  cash.  The  amount 
alleged  to  l>e  in  the  bank  was  not  verified. 
Held,  that  the  union  failed  to  verify  the 
funds  in  the  possession  of  the  treasurer  as 
required  by  the  application,  relieving  the 
company  of  liability.  United  States  Fidelity 
&  Guaranty  Co.  v.  Downey,  88  Pac.  451,  452, 
38  Colo.  414, 10  L.  R.  A.  (N.  S.)  323,  120  Am. 
St.  Rep.  128. 

Tn  a  building  contract  requiring  the  con- 
tractor to  "verify  the  dimensions'*  of  the  de- 
tailed drawings',  plans,  and  specifications  pre- 
pared by  the  architect,  tlie  quoted  expres- 
sion does  not  require  the  contractor  to  as- 
certain whether  or  not  the  architect  pro- 
ceeded on  a  radically  erroneous  theory  In 
drawing  the  plans.  Beattie  Mfg.  Co.  v. 
Ilelnz,  97  S.  W.  188,  100,  120  Mo.  App.  465. 

As  prooeeding 

See  Proceeding. 

As  reqvirins  oath 

The  primary  meaning  of  **verify"  Is  to 
afllrm  under  oath,  and  Acts  1905,  p.  182,  c. 
109,  §  5,  requiring  a  firm  doing  a  banking 
business  to  make  reports  to  the  auditor  of 
state,  verified  by  some  member  of  the  firm, 
calls  for  reports  under  oath.  State  v.  Trook, 
88  N.  E.  930,  931,  172  Ind.  558. 

The  "verification"  contemplated  by  Code 
W.  Va.  J906,  c.  130,  J  31,  relating  to  the  ver- 
ifying of  mechanics'  liens,  is  an  oath  or  af- 
firmation taken  and  administered  by  and  be^ 
fore  an  oflicer  having  authority  by  law  to 
administer  and  certify  oaths  and  affirma- 
tions. Tygart  Valley  Brewing  Co.  v.  Vilter 
Mfg.  Co.,  184  Fed.  845,  849,  107  O.  C.  A. 
169. 

VEBIFIXD  BT  AFFIDAVIT 

In  view  of  the  fact  that  Bums'  Ann.  St. 
1908,  §§  6002,  6008,  providing  for  the  filing 
and  allowance  of  claims  against  counties,  con- 
template that  the  claim  and  the  "verification" 
thereof  are  separate  instruments,  and  in 
view  of  the  meaning  of  "claim,"  which  is  the 
assertion  of  a  liability,  to  the  one  making  it, 
to  do  a  service  or  pay  a  sum,  and  of  the 
term  "verified,"  which,  as  applied  to  pleadings 
and  statements  of  claims  filed  with  municipal 
officers,  etc.,  means  an  affidavit  "attached  to" 
such  statement  of  claim  as  to  the  truth  of 
the  matter  stated  therein,  the  verification  of 
a  claim  filed  against  a  county  for  work  done 
is  not  a  part  of  the  statement  of  claim,  but 
a  distinct  instrument,  and  hence  need  not  be 
alleged  in  the  affidavit,  together  with  the 
claim,  in  a  prosecution  for  presenting  a 
fraudulent  claim  to  a  county  for  work  done, 
In  order  to  admit  the  claim  itself  in  evi- 
dence, as  matters  not  forming  a  part  of  an 
Instrument  need  not  be  set  out  in  the  affida- 
vit as  a  part  thereof,  in  order  to  prevent  a 
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variance.     Bader  t.  State,  94  N.  R  1009, 
1011,  176  Ind.  268. 

Under  a  statute  providing  that  every 
person  wishing  to  avail  himself  of  the  bene- 
fits of  the  chapter  relating  to  mechanics'  liens 
most  file  a  just  and  true  account  of  the 
amount  due,  after  allowing  all  credits,  and 
containing  a  correct  description  of  the  prop- 
erty to  be  charged  with  such  lien,  "verified 
by  affidavit,"  a  statement  of  lien  on  behalf  of 
a  corporation,  verified  by  Its  president  on  ior 
formation  and  belief,  was  insufficient.  West- 
ern Plumbing  Co.  v.  Fried,  81  Pac  394,  38 
Mont  7,  114  Am.  St.  Rep.  799. 

Under  Rev.  Codes,  {  7291,  providing  that 
the  lien  shaU  be  "verified  by  affidavit,"  it 
was  sufficient  that  the  entire  lien  was  in  form 
an  affidavit,  with  an  itemized  statement  at^ 
tached,  and  this  being  filed  it  was  not  neces- 
sary that  the  lien  noUce  must  have  attJiched 
to  it  a  verification  in  form  similar  to  that  re- 
quired for  pleadings;  the  word  "verified" 
meaning  to  confirm  by  oath,  and  an  "affidavit 
i  being  a  written  declaration  under  oath.** 
Wertz  V.  Lamb,  117  Pac.  89,  92,  43  Mont.  477. 

VERIFIED  STATEMENT 

The  words  "verified  statement,"  In  Great- 
er New  York  Charter  (Laws  1901,  c.  466)  § 
261,  providing  that  a  verified  statement  of 
claim  shall  be  filed  with  the  comptroller,  re- 
late to  the  statement  which  a  claimant  must 
file,  showing  in  detail  the  property  alleged  to 
have  been  damaged  or  destroyed  and  the 
manner  thereof,  and  do  not  refer  to  a  verifi- 
cation of  a  claim  on  an  examination  conduct- 
ed by  the  comptroller  as  authorized  by  sec- 
tion 149.  Frank  v.  City  of  New  York,  133 
N.  y.  Supp.  434,  430,  75  Misc.  Rep.  472. 

VERMUTH 

"Vermuth"  is  not  -"wine,"  within  either 
the  commercial  or  the  popular  meuiiiug  of 
that  term,  and  therefore  is  not  subject  to  the 
stamp  tax  on  "sparkling  or  other  wines,"  pro- 
vided in  War  Revenue  Act  June  13,  1898,  c. 
448,  30  Stat.  463.  Taylor  v.  Treat,  153  Fed. 
656,  657  (citing  definitions  in  Standard  and 
Century  Dictionaries).  . 
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Vermuth"  is  not  a  ''wine,"  "cordial,"  or 
"liqueur,"  within  the  meaning  of  Tariff  Act 
July  24,  1897,  c.  11,  1 1,  Schedule  H,  par.  296, 
30  Stat  174,  prohibiting  an  allowance  for 
the  leakage  of  those  three  articles.  United 
States  V.  Julius  Wile,  Sons  &  Co.,  178  Fed. 
269,  270,  101  C.  C.  A.  574. 

VERY 

An  instruction.  In  an  action  for  injuries 
to  a  passenger  by  the  derailment  of  the  train, 
that  the  carrier  must  exercise  the  utmost 
caution  characteristic  of  very  careful  and 
prudent  men,  is  erroneous  as  imposing  on  the 
carrier  too  high  a  degree  of  care;  the  word 
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"very"  meaning  exceedingly,  excessively,  and 
the  word  "excessive"  meaning  exceeding 
what  is  usual  or  proper.  Parker  v.  Boston  & 
M.  R,  R.,  79  AU.  866,  872,  84  Vt.  329. 

The  word  "very,"  in  common  parlance, 
has  not  the  same  meaning  as  "extraordina- 
ry"; and  hence  an  Instruction,  In  an  action 
for  injuries  to  a  passenger,  that  a  carrier 
owes  the  duty  to  exercise  the  highest  degree 
of  diligence  known  to  "very"  diligent  persons, 
was  not  objectionable  as  requiring  a  standard 
of  extraordinary  care.  Southern  Ry.  Co.  v. 
Burgess,  42  South.  35,  37,  143  Ala.  364. 

The  term  "very  high  degree  of  care" 
means  that  degree  of  care  which  a  person 
possessed  of  the  highest  degree  of  care  and 
prudence  engaged  In  the  same  kind  of  em- 
ployment would  have  exercised  under  like 
circumstances,  and  the  word  "negligence,"  as 
applied  to  one  engaged  in  the  transportation 
of  passengers  for  hire,  is  the  failure  to  do 
anything  which  a  person  of  the  highest  de- 
gree of  care  and  prudence,  engaged  in  the 
same  kind  of  employment,  would  have  done 
under  like  circumstances,  or  the  doing  of 
anything  which  a  person  possessed  of  the 
highest  degree  of  care  and  prudence  engaged 
in  the  same  kind  of  business,  would  have  re- 
frained Irom  doing  under  like  circumstances. 
Central  Texas  &  N.  W.  R.  Co.  v.  Smith  (Tex.) 
73  S.  W.  537,  538  (citing  International  &  G. 
N.  Ry.  V.  Welch,  24  S.  W.  390,  86  Tex.  204, 
40  Am.  St  Rep.  829). 

VERT  FAST 

While  the  expressions  "very  fast"  and 
"mighty  fast"  are  terms  of  relative  meaning, 
when  they  are  applied  to  the  speed  of  a 
street  car,  they  are  sufficiently  definite  to  en- 
able the  Jury  to  say  whether  or  not  the  car 
was  traveling  in  excess  of  seven  miles  an 
hour.  In  an  action  against  a  street  railroad 
for  injuries  to  a  passenger,  evidence  that  the 
car  was  going  "very  fast"  and  "mighty  fast" 
was  sufficient  to  render  it  eiTor  to  exclude  an 
ordinance  limiting  the  rate  of  speed  of  a 
street  car  to  seven  miles  an  hour.  Moore  v. 
Northern  Texas  Traction  Co.,  95  S.  W.  652, 
653,-  41  Tex.  Civ.  App.  583. 


A  shipper  of  live  stock  wrote  the  carrier 
that  he  had  had  "a  very  heavy  shrink,"  and 
stated  that  in  one  Instance  all  the  cattle  in 
one  car  were  knocked  down  by  rough  han- 
dling, and  complaint  was  made  of  the  delay 
in  transportation,  which  caused  the  stock  to 
reach  destination  too  late  for  a  certain  mar- 
ket. Held,  that  the  letter,  by  the  term  "very 
heavy  shrink,"  did  not  amount  to  a  claim  for 
damages  merely  from  loss  of  weight  alone, 
and  did  not  preclude  recovery  for  loss  due  to 
depreciation  on  account  of  loss  In  weight,  In- 
Jury  to  quality,  and  decline  in  the  market 
Ratliflr  V.  Qulncy,  O.  &  K.  C.  R.  Co.,  94  S.  W. 
1005,  1008,  118  Mo.  App.  644. 


VERT  BIOH 

The  terms  "wealthy"  and  "very  rich"  are 
too  Inde Quite  and  general  to  charge  any  one 
with  the  knowledge  of  the  kind  and  amount 
of  property  possessed.  In  a  suit  to  set  aside 
an  antenuptial  agreement  because  of  the  dis- 
proportion between  the  provision  for  the  wife 
therein  and  the  husband*s  means,  evidence 
that  the  wife  had  been  told  by  the  husband, 
prior  to  the  making  of  the  agreement,  that  he 
was  a  "banker,"  a  "large  landowner,"  and 
"wealthy,"  did  not  discharge  the  burden  upon 
those  claiming  under  the  husband  under  the 
agreement  to  show  that  the  wife  had  full 
knowledge  as  to  the  nature,'  character,  and 
extent  of  the  husband's  means  at  the  time. 
Warner  v.  Warner,  85  N.  E.  630,  637,  235  IIL 
448. 


The  unexpected  Jarring  of  a  passenger 
car,  described  as  "very  severe,"  as  the  train 
was  passing  over  a  cross-switch  used  daring 
the  repair  of  one  of  the  railroad  company's 
bridges,  which  resulted  in  a  passeoger,  who 
was  standing  near  the  open  door  of  a  car, 
being  thrown  from  the  car  and  injured,  did 
not  constitute  negligence  on  the  part  of  the 
carrier.  Foley  v.  Boston  &  M.  R.  R.,  79  N. 
E.  765,  766,  193  Mass.  332,  7  L.  R.  A.  (N.  8.) 
1076. 

VERT  UNFAVORABI^E 

To  say  that  the  general  character  of  a 
person  for  truth  and  veracity  Is  "very  un- 
favorable" is  in  common  parlance  but  anoth- 
er mode  of  saying  that  it  is  bad  in  that  re> 
gard.  JSIartiu's  Ex'x  v.  Martin,  25  Ala.  201, 
211. 

VESSEL 

See  Coastwise   Steam  Vessel;    Foreign 

Vessel;  Steam  Vessel. 
Management  of,  see  Management. 
Owner  of  vessel,  see  Owner. 

Appurteiuutoes  included 

The  word  'Vessel,"  as  used  in  Chinese 
Exclusion  Act  May  6,  1882,  c.  126,  i  10.  22 
Stat.  61,  providing  that  **every  vessel  whose 
master  shall  knowingly  violate  any  provi- 
sions of  this  act  shall  be  liable  to  seizure  and 
condemnation,"  etc.,  is  broad  enough  to  in- 
clude the  vessel's  tackle,  apparel,  furniture, 
and  "appurtenances."  A  chronometer  sup- 
plied on  account  of  the  owners  of  a  schooner 
as  a  necessary  part  of  her  equipment  for  a 
special  service,  and  necessary  part  of  bar 
equipment,  is  to  be  regarded  as  "appurte- 
nant" to  the  "ship,"  and  as  included  In  the 
term  "vessel."  The  Frolic,  148  Fed.  »21,  922 
(citing  Abb.  Merchant  Ships  &  Seamen  (14th 
Ed.]  p.  33,  34,  280;  Richardson  v.  Clartc,  15 
Me.  421 ;  The  Witch  Queen,  3  Sawy.  201,  30 
Fed.  Cas.  396). 
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A  barge  with  a  pile  driver  mounted 
thereon  and  moved  from  place  to  place  by 
tugs,  which  at  the  time  of  an  injury  to  an 
employ^  working  thereon  was  working  in  a 
tidewater  stream,  is  a  "vessel"  subject  to  the 
admiralty  jurijsdiction,  and  within  Rev.  St, 
§§  42S3,  4289  (U.  S.  Comp.  St  1901,  pp.  2943, 
2945),  giving  the  right  to  a  Umitation  of  lia- 
bility without  regard  to  the  manner  in  which 
it  was  moored  or  the  fact  that  at  the  time  of 
the  injury  the  tide  was  out  and  it  rested  on 
the  bottom.  In  re  P.  Sanford  Ross,  196  Fed. 
921,  924. 

Derrick  hoist 

A  derrick  hoist  held  a  "vessel"  subject 
to  admiralty  jurisdictiou  and  against  which 
the  engineer  and  general  utility  man  employ- 
ed thereon  were  entitled  to  a  seaman's  lien 
for  wages.     The  Sallie,  167  Fed.  880. 

Dredge 

The  Pennsylvania  act  giving  a  lien  for 
repairs  or  supplies  furnished  on  "aU  ships, 
steamboats  or  vessels  navigating"  the  rivers 
in  the  state,  embraces  only  such  "vessels"  as 
are  engaged  in  the  business  of  trade  or  com- 
merce on  such  rivers,  and  does  not  apply 
to  a  dredge  boat,  without  motive  power  and 
used  only  for  supporting  and  moving  from 
place  to  place  dredging  apparatus.  Fred- 
ericks V.  James  Rees  &  Sons  Co.,  135  Fed. 
730,  731-734,  68  C.  C.  A.  368. 

Dredges  are  to  be  considered  in  admiral- 
ty as  "vessels."  The  owner  of  a  tug,  which 
was  verbally  hired  by  tlie  day  by  the  owner 
of  three  dredges  to  "wait  upon"  such  dredges 
while  engaged  on  certain  work,  the  services 
rendered  being  the  carrying  of  coal  and  wa- 
ter to  the  dredges,  the  towing  of  scows,  and 
the  dredges  themselves  w^hen  necessary,  is 
not  entitled  to  a  maritime  lien  on  all  or  any 
of  such  dredges  for  a  balance  due  on  a  con- 
tract which  was  not  one  for  ordinary  towage 
services  to  the  vessels  themselves.  The  Alli- 
gator, 161  Fed.  37,  39,  88  C.  0.  A.  201. 

"It  was  distinctly  held  by  Judge  Dodge 
•  •  ♦  that  a  scow  is  a  'vessel,'  to  be  dealt 
with  as  such  by  persons  concerned  with  mart- 
time  affairs.  'Dredges  have,  I  think,  been 
uniformly  treated  as  vessels  subject  to  ordi- 
nary rules  relating  to  navigation,  ♦  ♦  ♦ 
and  it  would  be  anomalous  if  they  could  oc- 
cupy navigable  waters  in  a  fog,  without  giv- 
ing other  vessels,  which  were  justified  in 
navigating  there,  warning  of  their  presence," 
The  Kennebec,  167  Fed.  847,  855  (citing  and 
adopting  In  re  Eastern  Dredge  Co.,  138  Fed. 
942,  and  The  City  of  Birmingham,  138  Fed. 
556,  71  C.  C.  A.  115). 

Foreign,  vessel 

A  statute  giving  the  right  to  a  lien  for 
supplies  furnished  "vessels"  Is  applicable  only 
to  domestic  vessels  of  the  state,  and  a  lien 
cannot  be  obtained  thereunder  on  a  foreign 


vessel.    The  Golden  Rod,  151  Fed.  6,  7,  80  C. 
C.  A.  246. 

As  public  work 

See  Public  Work. 

Pump  boat 

A  "pump  boat,"  which  consists  of  a  float- 
ing structure  equipped  with  Engine,  boiler, 
pumps,  pipes,  and  capstans,  used  for  pump- 
ing lOut  coal  barges,  and  which  can  be  moved 
on  the  water  by  means  of  poles  or  ropes  at- 
tached to  its  capstans  or  towed,  is  a  "ves- 
sel," and  subject  to  the  admiralty  jurisdic- 
tion. Charles  Barnes  Co.  v.  One  Dredge  Boat, 
169  Fed.  895,  896. 

8oow 

A  navigable  structure  intended  for  the 
transportation  of  a  permanent  cargo,  as  a 
scow  carrying  a  pile  driver  and  engine,  which 
has  to  be  towed  in  order  to  navigate,  is  a 
"vessel,"  and  within  the  admiralty  jurisdic- 
tion.   The  Raithmoor,  186  Fed.  849,  850. 

A  scow  110  feet  long,  employed  in  carry- 
ing mud  in  Boston  Harbor  and  adjacent  wa- 
ters, or  other  waters  subject  to  the  jurisdic- 
tion of  admiralty  courts,  is  a  "vessel"  for  the 
purposes  of  admiralty  jurisdiction  and  the 
maritime  law,  and  her  owner  may  maintain 
proceedings  for  limitation  of  liability  on  ac- 
count of  collision  under  Rev.  St  f§  4282,  4289, 
as  amended  by  Act  June  19,  1886,  c.  421,  |  4, 
24  Stat.  80.  In  re  Eastern  Dredging  Co., 
138  Fed.  942,  943. 

As  stmctnre 

See  Structure. 

Wrecked  or  dismantled  sbip 

A  steamer,  which  had  been  taken  on  shore 
by  her  owners  for  the  purpose  of  being  dis- 
mantled, and  from  which  the  masts  and  en- 
gines had  been  removed,  so  long  as  the  dis- 
mantling process  had  not  proceeded  so  far  as 
to  render  her  wholly  incapable  of  being 
navigated  as  a  tow  or  otherwise,  continued  to 
be  a  "vessel,"  within  the  meaning  of  Rev.  St. 
§  4289,  as  amended  by  Act  June  19,  1886,  c. 
421,  f  4,  24  Stat  80;  and  her  owners  may 
maintain  proceedings  for  a  limitation  of  lia- 
bility for  damage  done  by  her,  where  she 
floated  and  went  adrift  in  a  storm  without 
their  knowledge.  The  C.  H.  Northam,  181 
Fed.  985,  984. 

A  vessel,  although  wrecked,  abandoned 
by  her  owners  and  underwriters,  and  her 
register  closed,  but  which  still  retains  her 
hull,  though  damaged,  and  her  machinery,  re- 
mains a  "vessel"  in  a  maritime  sense,  and  is 
subject  to  dry  dock  charges  while  undergoing 
repairs  after  she  has  been  raised,  and  to  a 
maritime  lien  for  such  charges.  The  George 
W.  Elder,  196  Fed.  137,  139. 

VESSELS    EMPI.OTED    BT    AtTTHOB- 
ITY  OF  IiAW 

The  term  "vessels  employed  by  authority 
of  law,"  within  the  meaning  of  Rev.  St.  U.  S. 
S  1571,  providing  that  "no  service  shall  be 
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regarded  as  sea  service  except  such  as  shall 
be  performed  at  sea,  under  the  orders  of  a 
department,  and  In  'vessels  employed  by  au- 
thority of  law,* "  is  restricted  to  vessels  own- 
ed or  chartered  by  the  government,  or  other- 
wise engaged  in  the  service  of  the  United 
States,  and  does  not  Include  a  steamer  upon 
which  a  naval  officer  takes  passage  under  the 
orders  of  a  department.  United  States  v. 
Thomas,  25  Sup.  Ct  102,  105,  195  U.  S.  418, 

49  L.  Ed.  259. 

VESSEIiS  OF  THE  UKITED  STATES 

A  steamer  enrolled  and  licensed  in  the 
office  of  collector  of  customs  in  the  i)ort  of 
Detroit  under  the  statutes  of  the  United 
States  is  a  "vessel  of  the  United  States,"  re- 
gardless of  what  use  may  be  made  of  her; 
and  tbe  recording  of  a  mortgage  on  a  vessel 
of  the  United  States,  under  Rev.  St  U.  S. 
{  4192,  in  the  office  of  the  collector  of  cus- 
toms where  such  vessel  is  registered,  renders 
the  mortgage  valid,  regardless  of  the  fact 
that  it  is  not  recorded  as  required  by  the 
state  law.  Fleming  v.  Sloane,  110  N.  W.  933, 
934,  147  Mich.  404. 

A  "vessel  of  the  United  States/*  as  used 
in  the  Tonnage  Duty  Act  means  more  than  a 
vessel  whose  nationality  is  American.  It 
means  such  a  vessel  as  Is  defined  in  section 
4131  of  the  Revised  Statutes,  providing  that 
"vessels  registered  pursuant  to  law,  and  no 
others,  except  such  as  shall  be  duly  qualified, 
according  to  law,  for  carrying  on  the  coasting 
trade  and  fisheries,  or  one  of  them,  shall 
be  deemed  vessels  of  the  United  States,  and 
entitled  to  the  benefits  and  privileges  apper- 
taining to  such  vessels;  but  they  shall  not  en- 
Joy  the  same  longer  than  they  shall  continue 
to  be  wholly  owned  by  citizens  and  to  be  com- 
manded by  a  citizen  of  the  United  States. 
And  the  officers  of  vessels  of  the  United 
States  shall  in  all  cases  be  citizens  of  the 
United  States."  A  vessel  which  is  not  a 
"vessel  of  tlie  United  States"  may  be  an 
"American  vessel,"  because  of  the  nationali- 
ty of  her  owner.  The  Alta,  136  Fed.  513,  510, 
69  C.  C.  A.  280  (citing  Wade  v.  Chicago,  S.  & 
St.  Ia  R.  Co.,  13  Sup.  Ct.  892,  149  U.  S.  327, 
37  L.  Ed.  755). 

A  vessel  not  registered  In  the  United 
States  is  a  vessel  "not  of  the  United  States," 
within  the  meaning  of  Rev.  St.  |  4219,  al- 
though owned  by  a  citizen  of  the  United 
States,  and  on  her  entry  from  a  foreign  port 
Is  subject  to  tonnage  duty  at  the  rate  of 

50  cents  per  ton  thereunder.  The  Alta,  14S 
Fed.  663,  664,  665.  78  C.  C.  A  415  (citing 
The  Merritt,  17  Wall.  [84  U.  S.]  562,  21  L. 
Bd.  682;  The  Comiueror,  17  Sup.  Ct.  510, 
513,  166  U.  S.  110-119,  41  L.  Ed.  937). 

VEST 

See  Technically  Vested. 

Under  a  will  which  directs,  after  the  de- 
cease of  testator's  brother  and  his  wife,  that 


certain  real  estate  shall  "vest"  In  the  dill- 
dren  of  the  deceased  brother,  ttie  children 
were  to  come  into  possession  of  the  property 
on  the  decease  of  their  parents.  Jacobs  v. 
Whitney,  91  N.  B.  1009,  1011,  205  Mass.  477. 
18  Ann.  Cas.  676. 

The  general  rule  for  determining  wheth- 
er a  bequest  Is  vested  or  contingent  is  that, 
when  the  time  of  division  is  of  the  substance 
of  the  gift,  the  legacy  is  contingent,  but, 
when  the  time  is  mentioned  only  as  a  quali- 
fying clause  of  payment  or  division,  the  lega- 
cy is  vested.  Crawford  v.  Engram,  45  South. 
584,  585,  153  Ala.  420. 

The  entire  clear  value  of  a  legacy  un- 
der a  will  devising  the  residuary  estate  in 
trust  to  pay  over  to  the  testator's  niece  the 
net  income  in  quarterly  payments  for  life, 
and  not  merely  so  much  of  such  life  estate  as 
she  had  actually  received  before  July  1, 
1902,  had  "vested"  prior  to  that  date,  in  the 
sense  of  the  provision  of  Act  June  27,  1902, 
c.  1160,  S  3,  32  Stat.  406,  for  the  refunding  of 
so  much  of  the  succession  tax  as  may  have 
been  collected  on  "contingent  beneficial  in- 
terests which  shall  not  have  become  vested" 
before  the  date  mentioned.  United  States 
V.  Fidelity  Trust  Co.,  32  Sup.  Ct  59,  60,  222 
U.  S.  158,  56  L.  Ed.  137. 

"Vested,"  as  used  in  a  partnership  agree- 
ment, providing  for  the  dissolution  of  the 
firm,  and  that  all  the  firm's  assets  should 
vest  in  the  liquidating  partner,  did  not  give 
to  such  liquidator  absolute  title,  but  title  on- 
ly for  the  purpose  of  liquidating  the  assets 
of  the  partnership,  so  that  on  his  death  such 
assets  did  not  descend  to  his  administratrix. 
Smith  V.  Proskey,  81  N.  Y.  Supp.  424,  425,  82 
App.  Div.  19. 

Under  Statutes,  §  2830,  providing  that 
"a  future  interest  is  'vested*  when  there  is 
a  person  in  being  who  would  have  a  right 
dofoasil)le  or  indefeasi!)le  to  the  immediate 
possession  of  the  property  upon  the  ceasing 
of  the  im mediate  or  precedent  intero*«t,"  a 
will  giving  to  the  wife  a  life  estate,  and  the 
son  all  property  after  her  death,  empowers 
the  son  to  transfer  by  written  instrument 
to  hiif  mother,  and  her  heirs  and  assigns, 
forever,  property  to  liecx)me  his  after  the 
death  of  the  mother.  Coats  v.  Harris,  75 
Pac.  243,  245,  9  Idaho,  458. 

The  ordinary,  proper,  and  legal  meaning 
of  a  provision  that  personal  property  shall 
be  "vested  in'*  a  certain  person  is  that  the 
title  to  the  property  passes  to  and  rests  in 
him;  and  where  an  agreement  provided  for 
the  dissolution  of  a  partnership  by  consent, 
appointed  one  of  the  partners  IK^oidator, 
and  further  provided  that  all  stock,  book  ac- 
counts, and  other  assets  of  the  firm  should 
vest  in  such  liquidating  partner,  it  gave 
him  an  absolute  title  in  the  assets,  so  that  on 
his  death,  they  would  descend  to  his  ad- 
ministratrix. Oshinsky  v.  Greenberg,  79  X 
y.  Supp.  853,  39  Misc.  Rep.  342. 


VEST 


1157 


•    VESTED  ESTATE 


A  deed  under  which  the  grantees  are  to 
enter  immediately  into  possession,  and  there- 
after have  the  use  of  the  land,  unless  some 
condition  In  the  deed  is  broken,  and  by  which 
the  grantees,  in  consideration  of  the  convey- 
ance, covenant  to  furnish  the  grantor  sup- 
port and  proper  attendance  during  his  life, 
and  give  him  a  burial  and  monument,  and  to 
pay  a  mortgage  on  the  premises,  and  that  he 
shall  have  the  right  to  re-enter  and  take  pos- 
session for  a  breach  of  any  of  such  cove- 
nants, though  providing  that  the  performance 
of  said  covenants  is  made  a  "condition  pre- 
cedent to  the  vesting  of  the  title,"  creates 
conditions  subsequent,  and  not  precedent;  the 
word  "vesting*'  not  being  used  in  its  technical 
sense,  but  the  clause,  in  the  light  of  the  sur- 
rounding circumstances  and  in  connection 
with  the  entire  Instrument,  being  clearly  in- 
tended to  mean  that  the  title  should  vest  at 
once,  but  that  the  grantees  should  not  have 
an  absolute  indefeasible  title  till  they  had 
perfoi'med  all  the  conditions  of  the  deed. 
Phillips  V.  Gannon,  92  N.  B.  616,  619,  246 
111.  98. 

VESTED  ESTATE 

An  estate  is  **vested"  where  there  is  an 
immediate  right  of  present  enjoyment  or  a 
present  fixed  right  of  future  enjoyment. 
Armstrong  t.  Barber,  88  N.  B.  246,  248.  239 
111.  389;  Trippet  V.  State,  86  Pac.  1084,  1080, 
149  Cal.  521,  8  L.  R.  A.  (N.  S.)  1210  (quot- 
ing Kent,  Comm.  202). 

Within  the  rule  that,  where  a  residuary 
estate  is  completely  "vested**  before  the  en- 
actment of  the  transfer  tax  statute,  it  can- 
not be  reached  by  that  form  of  taxation,  the 
word  "vested"  is  really  to  be  construed  as 
equivalent  to  the  word  "accrued,"  and  not 
as  distinguished  from  merely  contingent  in- 
terests. In  that  sense  a  property  right  which 
has  been  fully  acquired  Is  protected  by  the 
contract,  and  becomes  In  law  a  vested  right, 
the  enjoyment  of  which  is  not  to  be  deemed 
as  only  a  privilege,  and  as  such  consequent- 
ly subject  to  taxation  upon  the  right  of  en- 
joyment. In  re  Craig's  Estate,  89  N.  Y.  Supp. 
971,  973,  97  App.  Div.  289. 

To  vest  an  estate  is  to  give  a  legal  or 
equitable  seisin.  An  estate  "vests**  in  a  per- 
son who  Is  given  a  present  and  immediate 
Interest,  as  distinguished  from  an  interest 
tlie  existence  of  which  depends  on  a  contin- 
gency. The  word  applies  to  estates  in  per- 
sonalty, as  well  as  estates  in  land.  In  re 
McClellan's  Estate,  70  Atl.  737,  221  Pa.  261. 

Where  the  form  of  a  deed  is  actually 
employed,  such  phrases  as  "vest  at  my 
death,**  "take  efCect  at  my  death,'*  and  the 
like  may  well  be  construed  as  merely  design- 
ed to  postpone  possession  or  enjoyment  by 
the  grantee  till  after  the  death  of  the  gran- 
tor. An  instrument  attested  as  a  deed  and  in 
all  respects  in  the  form  of  a  deed  should, 
though  it  contaixus  the  words  "this  deed  to 


take  effect  at  my  death,"  be  treated,  not 
as  a  will,  but  as  a  conveyance  passing  jtitle 
in  praesenti,  with  right  of  possession  post- 
poned till  the  death  of  the  maker.  Nolan  v. 
Otney,  89  Pac.  690,  691,  75  Kan.  311,  9  L.  R. 
A.  (N.  S.)  317  (quoting  West  v.  Wright,  41 
S.  E.  602,  115  Ga.  277). 

The  phrase  "vest  in  and  belong  to,"  as 
used  in  Laws  1858,  c.  291,  providing  for  con- 
demnation of  lands  for  a  bridge  over  Harlem 
river,  and  declaring  that,  upon  the  confirma- 
tion of  the  report  of  the  commissioners,  the 
property  shall  "vest  in  and  belong  to"  the 
city  of  New  York,  denotes  no  estate  less  than 
a  fee.  In  re  Jerome  Avenue  in  City  of  New 
York,  105  N.  Y.  Supp.  1009,  1011,  64  Misc. 
Rep.  345. 

If  there  is  a  present  right  to  a  future 
possession,  though  that  right  may  be  defeat- 
ed by  some  future  event,  contingent  or  cer- 
tain, there  is  nevertheless  a  vested  estate  ;  an 
unpossessed  estate  being  vested  if  it  is  certain 
to  take  effect  in  possession  by  enduring  lon- 
ger than  the  precedent  estate.  A  will  gave 
the  residue  of  testator's  estate  to  a  trustee 
for  20  years,  with  power  to  invest  and  rein* 
vest  it,  and  provided  that,  when  there  should 
j  be  a  greater  accumulation  than  the  trustee 
I  deemed  necessary  for  the  purposes  of  the 
trust, ,  he  should  divide  it  into  six  equal 
shares,  pajing  one  share  to  each  of  testator's 
five  children  and  dividing  one  share  among 
the  children  of  testator's  deceased  son,  and 
provided  that,  if  any  of  testator's  children 
should  die  wlthont  leaving  lineal  descendants 
before  expiration  of  20  years  after  testator's 
death,  tbeir  shares  should  go  to  the  other 
legatees,  share  and  share  alike,  per  stirpea 
and  not  per  capita,  and  that  at  the  expira- 
tion of  20  years  the  trustee  should  sell  the 
property  and  divide  it  Into  six  shares  to  be 
distributed  as  provided  for  distribution  of 
the  income.  Held,  that  all  legacies  under  the 
will  were  vested  subject  as  to  the  children  to 
be  divested  by  death  within  20  years  without 
leading  lineal  descendants.  The  legacies  to 
the  children  of  testator's  deceased  son  were 
vested  absolutely  and  unconditionally,  so  that 
an  administrator  of  a  deceased  daughter  of 
testator's  deceased  son  was  entitled  to  share 
in  a  distribution  of  income*  In  re  Long's 
Estate,  77  Atl.  924,  938,  228  Pa.  594. 

In  determining  whether  an  estate  is 
"vested**  or  contingent,  "the  question  is  al- 
ways: Is  futurity  annexed  to  the  substance 
of  the  gift?  If  so,  the  vesting  is  postponed. 
Or  Is  it  annexed  to  the  time  of  payment  only? 
If  so,  the  legacy  vests  immediately."  Anoth- 
er authority  says:  "The  question  of  'vested' 
or  contingent  is  not  to  be  tested  by  the  cer- 
tainty or  uncertainty  of  obtaining  the  actual 
enjoyment,  for  that  would  make  the  char- 
acter of  the  estate  depend,  not  upon  the 
terms  of  its  creation,  but  on  the  form  of 
the  result.  Neither  does  it  depend  on  the 
defeasiblity  or  the  indefeasibility  of  the  right 
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of  possession,  for  many  estates  are  vested 
wltlu)nt  possession,  as  well  as  with,  which  are 
yet  defeasible.  If  there  Is  a  present  right 
to  a  future  possession,  though  that  right 
may  be  defeated  by  some  future  event,  contin- 
gent or  certain,  there  is  nevertheless  a  vest- 
ed estate.*'  Rhode  Island  Hospital  Trust 
Co.  V.  Noyes,  58  Atl.  999,  1002,  26  R.  I.  323 
(quoting  Staples  v.  De  Wolf,  8  R.  I.  US; 
Safe  Deposit  &  Trust  Co.  v.  Wood,  50  Atl. 
920,  201  Pa.  427). 

"A  future  estate  is  either  vested  or  con- 
tingent. It  is  'vested'  when  there  is  a  per- 
son in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  property,  on 
the  determination  of  all  the  intermediate  or 
precedent  estates.  It  is  'contingent*  while 
the  person  to  whom  or  the  event  on  which 
it  is  limited  to  take  effect  remains  uncer- 
tain.** In  re  Perry,  96  N.  Y.  Supp.  879,  884, 
48  Misc.  Rep.  285. 

When  an  estate  is  "vested**  for  life  or 
years,  it  is  fixed  for  the  described  term,  and 
its  owners  are  seized  for  that  term.  Brew- 
ington  v.  Brewington,  109  S.  W.  723,  727,  211 
Mo.  48  (citing  Black,  Law  Diet,  title  "Vest**). 

A  future  estate  is  "vested**  when  there 
is  a  person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the  prop- 
erty or  the  determination  of  all  interme- 
diate or  preceding  estates.  In  re  Ryder, 
89  N.  Y.  Supp.  460,  462,  43  Misc.  Rep.  476 
(citing  Laws  1896,  p.  564,  c.  547,  {  30). 

The  rule  for  determining  whether  an  es- 
state  bestowed  by  a  will  is  "vested**  or  con- 
tingent is  that,  where  the  time  of  division 
or  payment  is  of  the  substance  of  the  gift, 
the  legacy  is  contingent;  when  time  is  men- 
tioned only  as  a  qualifying  clause  of  the 
payment  or  division,  then  the  legacy  is  vest- 
ed; or,  in  other  words,  legacies  payable  after 
the  death  of  the  testator  are  either  vested 
or  contingent,  and,  when  the  testator  an- 
nexes time  to  the  payment  only,  the  legacy 
wlU  be  vested,  but,  if  of  the  gift  itself,  it 
will  be  contingent  Johnson  v.  Terry,  36 
South.  775,  776,  139  Ala.  614. 

The  term  "vested  estate,"  as  used  In 
Civ.  Code  Prac.  §  489,  authorizing  the  sale 
of  a  vested  estate  of  an  infant  or  of  a  person 
of  unsound  mind  in  real  property  by  order  of 
a  court  of  equity  in  certain  cases,  and  sec- 
tion 490  providing  that  a  vested  estate  in 
real  property  owned  jointly  by  two  or  more 
persons  may  be  sold  in  certain  cases,  includes 
all  estates  which  are  not  contingent,  and  tlie 
sections  do  not  authorize  the  sale  of  an  In- 
fant*s  interest  In  real  property  which  is  a 
contingent  remainder  and  dependent  on  the 
event  of  the  Infant  surviving  the  life  ten- 
ants. Crutcher  v.  Rodman,  81  S.  W.  252. 
253,  118  Ky.  506  (citing  Ward  v.  Edge,  39 
S.  W.  440,  100  Ky.  757). 

Real  Property  Law  (Laws  1896,  p.  564, 
c.  647),   i  27,   declares  a  future  estate  is 


"vested*'  when  there  is  a  person  in  being  who 
would  have  an  immediate  right  to  the  pos- 
session of  the  property  on  the  determination 
of  all  the  intermediate  or  precedent  estates. 
Schell  V.  Carpenter,  100  N.  Y.  Supp.  554,  555, 
50  Misc.  Rep.  400. 

The  law  favors  the  vesting  of  estates, 
and  an  estate  is  "vested"  when  it  is  limited 
to  a  person  in  being  and  is  to  take  effect  on 
the  determination  of  a  preceding  particular 
estate,  llngrey  v.  Rulon,  92  N.  E.  592,  596. 
246  111.  109. 

A  conditional  legacy  or  devise,  subject 
to  be  divested  on  the  happening  of  the  con- 
tingency on  which  it  is  given,  is  "estate  vest- 
ing sub  modo.**  Matlock  v.  Lock,  73  N.  E. 
171,  178,  38  Ind.  App.  281  (citing  1  Rop.  Leg. 
601). 

Where  Infants  jointly  own  land,  subject 
to  the  unassigned  dower  of  their  mother  in 
a  third  of  it,  and  all  live  on  it,  there  is  a 
"vested  estate*'  therein,  jointly  owned  and 
in  possession,  within  C^v.  Code  Prac  S  490, 
subsec.,  2,  authorizing  such  an  estate  to  be 
s^ld  in  an  action  by  either  owner,  though 
one  be  an  infant,  if  the  property  be  indivis- 
ible, so  that  the  sale  is  properly  allowed  if 
the  action  is  brought  by  the  guardian  of  the 
infants,  the  widow  consenting  to  take  the 
present  value  of  her  dower,  though  she  join 
as  plaintiff.  Hatterlch  v.  Bruce,  151  8.  W. 
31,  32,  151  Ky.  12. 

VESTED    IN    ZNTEBEST    OR    POSSES- 
SION 

The  word  "vest,**  as  used  in  a  deed,  ha:^ 
a  double  meaning,  denoting  either  "a  vesting 
in  interest,"  or  "a  vesting  in  possession.** 
Burney  v.  Arnold,  67  S.  B.  712,  715,  134  Ga. 
141. 

Testator  gave  his  residuary  estate  for 
two  lives  to  trustees,  with  instructions  to 
consider  the  corpus  divided  into  a  certain 
number  of  shares,  declaring  that  the  income 
should  be  distributed  among  named  bene- 
ficiaries annually,  and  that  after  the  lapse 
of  the  two  lives  the  corpus  should  be  divided 
in  such  a  manner  that  the  parties  theretofore 
receiving  the  income  only  should  be  vested 
with  the  principal  in  the  same  proportion. 
Held,  that  the  word  "vest"  was  used,  not  in 
the  sense  of  vesting  in  interest,  but  In  posses- 
sion, and  that  the  beneficiary  took  a  vested 
interest  in  the  principal  on  the  testator's 
death,  which  passed  on  the  beneficiarj's 
death  under  his  will.  Ogden  v.  Ogden,  82 
N.  Y.  Supp.  710,  715,  40  Misc.  Rep.  473. 

VESTED  INTEREST 

A  '^vested  Interest**  is  one  In  which  there 
is  a  present  fixed  right  either  of  present  ^• 
joyment  or  of  future  enjoyment  A  '*contin' 
gent  interest*'  is  one  in  which  there  is  no 
present  fixed  right  of  either  present  or  fu 
ture  enjoyment,  but  in  which  a  fixed  right 
will  arise  in  the  future  under  certain  sped- 
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fled  contingencies.  An  estate  in  remainder  is 
not  rendered  contingent  by  uncertainty  of 
time  of  enjoyment  The  right  and  capacity 
of  ttie  remaindermen  to  take  possession  of 
the  estate,  if  the  possession  were  to  become 
vacant,  and  the  certainty  that  the  event  on 
which  the  vacancy  depends  must  happen 
some  time,  and  not  the  certainty  that  it  will 
happen  in  the  lifetime  of  the  remainder- 
men, determine  whether  or  not  the  estate  is 
vested  or  contingent.  Nelson  v.  Nelson  (Ind.) 
72  N.  E.  482,  483. 

The  right  to  inchoate  dower  given  at 
common  law  is  not  a  "vested  Interest."  Gris- 
wold  V.  McGee,  112  N.  W.  1020,  1022,  102 
Minn.  114,  12  Ann.  Gas.  186. 

When  the  subject  of  the  gift  is  sepa- 
arated  from  the  rest  of  the  estate,  and  vested 
in  trustees  for  the  benefit  of  the  legatee,  the 
gift,  although  in  form  contingent,  will  be 
held  "vested."  Where  testator  bequeathed 
his  residuary  estate  in  trust,  the  Income 
to  be  paid  to  his  grandson  until  he  attained 
the  age  of  25  years,  when  the  trustees  were 
to  pay  him  the  principal  thereof,  and  the 
grandson  died  before  reaching  such  age,  it 
was  held  that  he  took  a  "vested  interest"  In 
the  principal.  In  re  Mlddleton's  Estate,  61 
Atl.  808,  809,  212  Pa.  119. 

VESTED  liEGACT 

Where  the  event  is  certain,  though  the 
time  be  uncertain,  a  legacy  is  vested.  Moore 
V.  Matthews,  61  Atl.  743,  745,  70  N.  J.  Eq. 
373  (citing  Beatty^s  Adm'r  v.  Montgomery's 
Ex*x,  21  N.  J.  Eq.  324). 

A  testator,  who  died  In  March,  1901,  de- 
vised and  bequeathed  his  residuary  estate  to 
trustees,  to  hold  and  manage  the  same  during 
the  lives  of  the  two  surviving  children  of  the 
testator  who  should  be  the  youngest  at  the 
time  of  his  death  and  for  so  much  longer  as 
permissible  under  the  laws  of  the  state.    The 
trustees  were  directed  to  set  apart  a  suffi- 
cient sum  to  produce  a  certain  amount  of  in- 
come to  be  paid  to  the  widow  during  her 
life,  and  to  pay  the  income  from  the  remalil- 
der  in  equal  parts  to  the  four  children  of  the 
testator  named,  or  to  their  issue  or  devisees 
In  case  of  their  death,  subject  as  to  a  part 
thereof  to  certain  charges  to  pay  off  liens  on 
property.    At  the  termination  of  the  trust  the 
corpus  of  the  estate  wfks  to  be  divided  equal- 
ly between  the  four  cWldren  or  the  devisees, 
legatees,  assigns,  or  legal  heirs  of  any  de- 
ceased.   Held,  that  each  of  the  four  children 
took  at  once  a  vested  estate  in  one-fourth 
part  of  the  testator's  residuary  estate,  hav- 
ing the  immediate  right  to  dispose  of  the 
same  by  deed  or  will,  and  to  enjoy  a  part  of 
the  income,  subject  to  no  contingency,  posses- 
.sion  of  the  corpus  alone  being  deferred ;  that 
such  gifts  took  effect  at  once  '*in  possession 
or   enjoyment,"  and  became  subject  to  the 
legacy   tax   imposed   by   W^ar   Revenue   Act 
June  13,  1898,  c.  448,  i  29,  30  Stat  464,  and 


that  the  taxes  paid  thereon  were  not  recover- 
able under  Act  June  27,  1902,  c.  1160,  {  3,  32 
Stat  406,  as  having  been  assessed  on  con- 
tingent interests  which  had  not  become  vest- 
ed prior  to  July  1,  1902.  Title  Guarantee 
&  Trust  Co.  V.  Ward,  164  Fed.  459,  467  (citing 
8  Words  and  Phrases,  p.  7304). 

VESTED  RFWATTfPEB 

The  word  *' vested,"  as  applied  to  real  es- 
state,  implies  a  present  interest  therein,  and 
a  remainder  is  therefore  vested  in  one  when 
he  or  his  heirs  have  the  right  to  the  immedi- 
ate possession,  whenever  or  however  the  pre- 
ceding estates  may  determine.  Storrs  v.  Bur- 
gess, 67  AU.  731,  732,  29  B.  I.  269  (citing 
Ilawkins,  Wills,  221  et  seq. ;  Rule  Against 
Perp.  76,  |§  100,  101;  Johnson  v.  Edmond, 
33  Atl.  503,  65  Conn.  492,  499;  Starnes  v. 
Hill,  16  S.  £3.  1011,  112  N.  C.  1,  9,  22  L.  B.  A. 
598). 

A  remainder  which  is  subject  to  a  condi- 
tion subsequent  is  "vested"  subject  to  dives- 
titure on  the  happening  of  the  condition. 
Walker  v«  Alverson,  68  S.  E.  966,  968,  87  B. 
O.  55,  30  L.  R.  A.  (N.  S.)  116. 

A  "vested  remainder"  is  one  by  which 
a  present  Interest  passes  to  the  party, 
though  to  be  enjoyed  in  future,  and  by  which 
the  estate  is  fixed  to  remain  to  a  determinate 
person  after  the  particular  estate  is  spent; 
he  having  an  immediate  fixed  right  of  future 
enjoyment  In  re  Koontz's  Estate,  62  Atl. 
1103,  1105,  213  Pa.  390,  3  L.  R.  A.  (N.  S.) 
639,  5  Ann.  Cas.  427  (quoting  and  adopting 
definition  in  Williamson  v.  Field's  Bx'rs  [N. 
T.]  2  Sandt  Ch.  533,  552,  and  citing  Tiffany, 
Real  Prop.  §  120(b) ;  Brown  v.  Lawrence,  57 
Mass.  [3  Gush.]  390,  397;  1  Boone,  Reai 
Prop.  [2d  Ed.]  {  173;  and  Fearne,  Cont 
Remainders,  216). 

A  "vested  remainder"  is  one  limited  to  a 
certain  person  on  a  certain  event,  namely, 
the  termination  of  the  particular  estate,  in 
such  manner  that  the  remainderman  has  pres- 
ent capacity  to  take  possession  should  the 
possession  become  immediately  vacant.  Nel- 
son v.  Nelson  (Ind.)  72N.  E.  482,484  (quoting 
and  adopting  definition  in  Gard.  Wills,  §§ 
128-131). 

A  remainder  Is  a  "vested"  one  where  a 
present  interest,  although  to  be  enjoyed  in 
the  future,  passes  under  the  will  to  a  certain 
and  definite  person.  Vogt  v.  Vogt,  26  App. 
D.  C.  46,  51. 

A  "vested  remainder"  is  defined  to  be 
"whenever  the  preceding  estate  is  limited  so 
as  to  determine  on  en  event  which  certainly 
must  happen,  and  the  remainder  is  so  limited 
to  a  person  in  esse,  and  ascertained  that  the 
preceding  estate  may  be,  by  any  means,  deter- 
mined before  the  expiration  of  the  estate  lim- 
ited in  remainder."  Taylor  v.  Stephens  (Ind.) 
74  N.  B.  12. 

A  "vested  remainder"  is  one  which  gives 
the  remainderman  or  his  heirs  the  right  to 


VKSTED  RBMAINDiCU 


1160 


VlfiiSTEX>  BEMAINDICK 


immediate  possession  whenever  the  preceding , 
estates  may  terminate.    Brown  T.  Brown,  93 
N.  E.  357.  350,  247  111.  528. 

A  "vested  remainder"  is  one  by  which 
a  present  Interest  passes  under  the  will  to 
the  devisee,  though  to  be  enjoyed  in  the  fu- 
ture, and  by  which  the  estate  is  fixed  to  re- 
main to  a  determinate  person  after  the  par- 
ticular estate  is  spent,  and  one  entitled  to 
a  vested  remainder  has  an  immediate  fixed 
right  of  future  enjoyment  Richardson  v. 
Richardson,  68  S.  B.  217,  218, 152  N.  C.  705. 

A  "vested  remainder"  is  a  present  inter- 
est which  passes  to  one  to  be  enjoyed  in  fu- 
ture, so  that  the  estate  is  invariably  fixed 
in  a  determinate  person  after  a  particular 
estate  terminates;  a  remainder  being  vested 
when  a  definite  interest  is  created  in  a  cer- 
tain person  and  no  further  condition  is  im- 
posed than  the  determination  of  the  prece- 
dent estate,  it  not  being  sutticient  that  there 
is  a  person  in  being  who  has  the  present 
capacity  to  take  the  remainder  if  the  particu- 
lar estate  be  presently  determined,  but  it  be- 
ing necessary  that  it  appear  that  there  are 
no  other  contingencies  which  may  intervene 
to  defeat  the  estate  before  the  falling  In  of 
the  particular  estate.  GoUaday  v.  Knock, 
85  N.  E.  649-651,  235  111.  412,  126  Am.  St. 
Rep.  224. 

When  testator  gave  all  his  estate  to  his 
wife  for  life,  on  her  death  to  be  divided 
equally  among  his  children,  the  children  liv- 
ing at  the  time  of  testator's  death  took 
**vested  remainders,"  under  statutes  provid- 
ing that  an  estate  is  vested  when  there  is  a 
person  in  being  who  would  have  an  immedi- 
ate right  to  possession  on  the  determination 
of  the  precedent  estate.  Vanderpoel  v. 
Burke,  118  N.  Y.  Supp.  548,  549,  63  Misc.  Rep. 
545. 

The  second  clause  of  a  will  provided: 
"I  give,  devise,  and  bequeath  all  the  property 
of  which  I  may  die  seised  and  possessed 
•  ♦  ♦  to  my  beloved  wife  for  her  natural 
life,  the  remainder  thereof  to  my  sons  here- 
inafter named  in  proportions,  for  the  time 
and  upon  the  conditions  hereinafter  express- 
ed." The  fourth  clause  provided  that,  upon 
the  termination  of  the  wife's  life  estate,-  **1 
fflve  and  devise  unto  my  son  M.  all  those  cer- 
tain lots.  ♦  ♦  ♦  If  my  son  M.  should  pre- 
cede In  death  his  wife  and  leave  him  no  law- 
ful Issue  surviving,  and  should  such  death 
of  my  son  M.  occur  befor©  the  property  here- 
in devised  and  bequeathed  to  him  vests  in 
him,  then,  all  the  interests  herein  devised 
and  bequeathed  to  said  M.  shall  pass  to  and 
vest  In"  his  wife  absolutely.  Other  provi- 
sions showed  that  testator  clearly  understood 
the  legal  significance  of  words  of  present  de- 
vise unqualified  by  other  language.  Civ. 
Ck>de,  S  694,  provides  that  a  future  Interest  Is 
vested  when  there  is  a  person  in  being  who 
wonld  have  a  right  to  Immediate  i)09sesslon 
upon  the  ceasing  of  the  precedent  interest 


Section  695  provided  that  a  future  Interest  is 
contingent  while  the  person  in  whom  or  the 
event  upon  which  it  is  limited  to  take  effect 
remains  uncertain;  and  section  1341  provides 
that  devises  and  bequests  are  presumed  to 
vest  at  testator's  death.  Held,  that  son  M. 
took  a  '*vested  remainder"  In  the  estate  de- 
vised to  him  immediately  upon  testator's 
death.  In  re  De  Vries'  Estate,  119  Pac.  109, 
Ul,  17  Cal.  App.  184. 

Real  Property  Law  (Laws  1896,  p.  564, 
c.  547)  §  30,  provides  thfit  an  estate  is  ''vest- 
ed" when  there  Is  a  person  in  being  having 
an  immediate  right  to  possession  on  the  ter- 
mination of  all  Intermediate  or  precedent  es- 
tates ;  and  section  31  declares  that  the  exist- 
ence of  an  unexecuted  power  of  appoint- 
ment does  not  prevent  the  vesting  of  a  future 
estate  limited  on  default  of  execution  of 
the  power.  Testator  bequeathed  a  share  of 
his  estate  In  trust  for  S.,  one  half  absolutely 
and  the  other  half  for  life,  and  in  case  no 
issue  survived  her  to  pay  one-half  of  her 
share  to  her  appointee  by  will,  and  in  default 
of  appointment  to  C,  should  she  survive  S. 
Both  C.  and  S.  survived  testator.  S.  died 
without  children,  leaving  C.  surviving  and 
a  wUl  by  which  she  executed  the  power  of 
appointment  in  favor  of  G.  Held,  that  on 
testator's  death,  S.  surviving  and  having 
no  issue,  the  remainder  in  the  half  share  of 
S.  vested  at  once  in  C,  subject  to  be  divest- 
ed by  the  birth  of  issue  to  S.  or  by  the  exe- 
cution of  the  power.  In  re  Haggerty,  112  N. 
Y.  Supp.  1017,  1018, 128  App.  Div.  479. 

"Vested  remainders"  are  those  by  which 
a  present  vested  Interest  passes  to  the  party, 
though  to  be  enjoyed  In  future,  and  by  which 
the  estate  Is  Invariably  fixed  to  go  to  a  cer- 
tain person  after  the  partlculai'  estate  Is 
spent.  Stout  v.  Clifford,  73  S.  B.  316,  319,  70 
W.  Va.  178. 

"A  ^vested  remainder'  is  where  a  present 
interest  passes  to  a  certain  and  definite  per- 
son, but  to  be  enjo3'ed  in  futuro.  ♦  •  • 
It  Is  a  rule  of  law  that  an  estate  shall  be 
held  to  vest  at  the  earliest  possible  period, 
unless  there  be  a  clear  manifestation  of  the 
intention  of  the  testator  to  the  contrary. 
Where  there  is  a  devise  to  a  class  of  persons 
to  take  eflfect  In  enjoyment  at  a  future  pe- 
riod, the  estate  vests  In  the  persons  as  they 
come  in  esse,  subject  lig  open  and  let  in  others 
as  they  are  born  afterXfurds,"  Where  a  testa- 
tor who  died  in  March,  1902,  by  his  will  be- 
queathed his  residuary  estate  in  trust,  the  in- 
come to  be  paid  to  his  wife  for  life,  and  after 
her  death  to  be  divided  between  his  children 
then  living,  the  children  of  any  deceaaed 
child  to  take  in  place  of  their  parent,  all 
children  and  the  heirs  of  any  deceaaed  took 
a  vested  interest  on  the  testator's  death, 
which  became  subject  to  the  legacy  tax  im- 
poscd  by  section  29  of  the  war  revenue  act 
of  1898,  Act  June  13. 1898,  c.  448,  30  Stat  464. 
Land  TiUe  &  Trust  Co.  v.  McCoach,  127  Fed. 
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381,  385  (quoting  Doe  T.  Considlne,  73  U.  S. 
[6  Wall.]  458,  474,  18  L.  Ed.  869). 

Civ.  Code,  §  694,  declaring  that  a  future 
interest  is  "vested"  when  there  Is  a  person  In 
being  who  will  have  a  right  to  the  Immediate 
possession  of  the  property  on  the  ceasing  ot 
the  intermediate  Interest,  does  not  apply  to 
a  future  contingent  remainder  in  unborn 
grandchildren  of  a  grantee  for  life,  with  re- 
mainder to  the  heirs  of  her  body.  Hall  v. 
Wright,  120  Pae.  429,  431,  17  Cal.  App.  502. 

A  "vested  remainder"  is  one  which  is 
limited  to  an  ascertained  person  In  being, 
whose  right  to  the  estate  is  fixed  and  certain, 
and  does  not  depend  upon  the  happening  of 
any  future  event,  but  whose  enjoyment  in 
possession  fs  ];)ostponed  to  some  future  time. 
Where  a  testator  devised  property  to  his 
wife  to  hold,  until  his  two  children  became  of 
age,  then  to  be  divided  *1n  equal  shares  be- 
tween my  wife  and  my  two  children,  share 
and  share  alike,"  the  children  took  vested 
remainders,  and,  on  their  deaths  before  at- 
taining majority,  their  Interests  passed  to 
their  heirs  at  law.  Roberts  v.  Herron,  58 
8.  E.  968,  78  S.  C.  115  (quoting  and  adopting 
Faber  v.  Police,  10  S.  C.  376,  387). 

Contingent  renudnder  dUtliignislied 

A  "contingent  remainder"  is  one  limited  to 
take  effect  either  to  an  uncertain  person,  or 
on  an  uncertain  event,  while  a  "vested  re- 
mainder" is  a  present  Interest  which  passes 
to  a  party  to  be  enjoyed  in  the  future,  so  that 
the  estate  is  immediately  fixed  in  a  determi- 
nate person  after  a  particular  estate  termi- 
nates. Plngrey  v.  Rulon,  92  N.  E.  592,  595, 
246  111.  109. 

A  ''contingent  remainder"  is  one  limited 
to  take  effect  either  to  a  dubious  or  uncer- 
tain person  or  upon  a  dubious  and  uncertain 
event,  A  remainder  is  **vested"  where  there 
is  a  right  of  present  enjoyment  or  a  fixed 
right  to  a  future  enjoyment  in  a  determinate 
person  after  the  particular  estate  terminates. 
If  there  is  uncertainty  either  as  to  the  person 
who  is  to  receive  or  in  the  gift  itself  to  the 
remainderman,  the  remainder  is  contingent. 
Where  the  postponement  of  the  estate  is  for 
reasons  not  personal  to  the  remaindermen  the 
remainder  is  "vested."  Northern  Trust  Co. 
V.  Wheaton,  94  N.  E.  980,  983,  249  111.  60G, 
34  L.  R.  A.  (N.  S.)  1150. 

Testator  directed  that  M.  and  testator's 
daughter  should  have  200  acres  of  laud,  and 
that  the  rest  should  go  to  testator's  wife, 
and,  at  her  death,  should  fall  back  to  them 
(meaning  M.  and  his  daughter).  The  daugh- 
ter died  before  her  mother  without  heirs. 
Held,  that,  since  the  remaindermen  were 
certain  and  had  present  capacity  of  taking  In 
possession,  if  at  any  time  the  possession 
should  become  vacant,  they  took  a  "vested  re- 
mainder," though  through  subsequent  contln- 
^ncies  the  land  might  pass  to  persons  other 
than  those  intended  by  the  testator.  Hack- 
ney V.  Tucker  (Ky.)  121  S.  W.  417, 


The  test  whether  a  remainder  is  "vested'* 
or  contingent  by  inquiring  whether  the  owner 
being  sul  Juris,  could,  by  uniting  with  the 
owner  of  the  particular  estate,  convey  a  fee- 
simple  title,  is  Inapplicable  to  a  vested  re- 
mainder, which  is  subject  to  a  divesting  con- 
tingency, or  which  is  given  to  a  class  some 
of  whoAi  are  not  in  esse.  Walker  v.  Alver- 
son,  68  S.  B.  966,  970,  87  8.  C.  56,  80  L.  K.  A. 
(N.  S.)  115. 

The  uncertainty  of  the  right  to  the  en- 
joyment of  a  remainder,  as  distinguished 
from  the  uncertainty  of  the  enjoyment  of  the 
estate, in  the  future,  disttngulshes  a  "vested" 
from  a  contingent  remainder,  so  that  the 
fact  that  the  estate  is  to  take  effect  after  the 
termination  of  an  intervening  estate  will  not 
prevent  both  estates  from  vesting  at  the  same 
moment  The  present  capacity  of  taking  ef- 
fect in  i)08session,  if  the  possession  were  to 
become  vacant,  and  not  the  certainty  that  the 
possession  will  become  vacant,  before  the 
estate  limited  in  remainder  determines,  uni- 
versally distinguishes  a  vested  remainder 
from  a  contingent  remainder.  Where  testa- 
tor bequeathed  to  his  wife  for  life  the  house 
in  which  he  resided,  and  at  her  death  to  be 
divided  between  testator's  heirs  per  stirpes, 
the  heirs  took  a  vested  estate  in  the  remain- 
der at  testator's  death,  and  their  interest  was 
therefore  descendible  in  case  of  the  death  of 
any  of  them  during  the  continuance  of  the 
life  estate.  Weil  v.  King  (Ky.)  104  8.  W. 
380,382. 

The  distinction  between  "vested"  and  con- 
tingent remainders  Is  clearly  stated  in  the 
case  of  Faber  v.  Police,  10  S.  C.  (10  Rich.) 
376,  as  follows:  "According  to  the  elementary 
writers,  a  vested  remainder  is  one  which  is 
limited  to  an  ascertained  person  in  being, 
whose  right  to  the  estate  is  fixed  and  cer- 
tain, and  does  not  depend  on  the  happening 
of  any  future  event,  but  whose  enjoyment 
and  possession  is  postponed  to  some  future 
time.  A  contingent  remainder,  on  the  other 
hand,  is  one  which  is  limited  to  a  person  not 
in  being  or  not  ascertained,  or,  if  limited 
to  an  ascertained  person,  it  Is  so  limited 
that  his  right  to  the  estate  depends  upon 
some  contingency  in  the  future.  So  that  the 
most  marked  distinction  between  the  two 
kinds  of  remainders  is  that  in  one  case  the 
right  to  the  estate  Is  fixed  and  certain, 
though  the  right  to  the  possession  is  deferred 
to  some  future  period,  but  is  dependent  upon 
the  happening  of  some  future  contingency. 
As  it  has  been  well  expressed,  'It  is  not  the 
uncertainty  of  the  estate  in  the  future,  but 
the  uncertainty  of  the  right  to  such  enJoy> 
ment,  which  marks  the  difference  between 
a  contingent  and  a  vested  remainder.' "  A 
trust  deed  granted  a  fee  to  the  trustee  for 
the  benefit  of  the  grantor  for  life,  and  pro- 
vided that  after  her  death  the  trustee  should 
convey  the  property  to  certain  named  chil- 
dren and  grandchildren,  or  if  any  of  them 
;  died   before  conveyance,  ^.leaving  child ren. 
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such  children  should  take  the  share  of  their 
parents.  The  parties  named  took  a  vested, 
and  not  a  contingent,  remainder.  Woodley 
V.  Calhoun,  48  S.  B.  272,  273,  69  S.  C.  285. 

"  *The  true  criterion  of  a  "vested  remain- 
der" is  the  existence  in  an  ascertained  person 
of  a  present,  fixed  right  of  future  enjoyment 
of  the  estate,  limited  in  remainder,  which 
right  will  take  effect  in  possession  imme- 
diately on  the  determination  of  the  precedent 
estate.  Irrespective  of  any  collateral  event, 
provided  the  estate  in  remainder  does  not 
determine  before  the  precedent  estate.'  24 
Am.  &.  Eng.  Enc  of  Law  (2d  Ed.)  38a  Mr. 
Washburn,  in  his  work  on  Real  Property, 
says:  *The  broad  distinction  between  vest- 
ed and  contingent  remainders  is  this:  In 
the  first,  there  Is  some  person  in  esse,  known 
and  ascertained,  who,  by  the  will  or  deed 
creating  the  estate,  is  to  take  and  enjoy  the 
estate  upon  the  expiration  of  the  existing 
particular  estate,  and  whose  right  to  such 
remainder  no  contingency  can  defeat  In  the 
second,  it  depends  upon  the  happening  of  a 
contingent  event  whether  the  estate  limited 
as  a  remainder  shall  ever  take  effect  at  all. 
The  event  may  either  happen,  or  it  may  not 
happen  until  after  the  particular  estate  upon 
which  it  depended  shall  have  determined  so 
that  the  estate  in  remainder  will  never  take 
effect'  A  vested  remainder  is  one  'when 
there  is  an  immediate  right  of  present  enjoy- 
ment, or  a  fixed  right  of  future  enjoyment* 
4  Kent,  Comm.  194.  *That  a  remainder  can- 
not be  vested  unless  there  be  some  certain 
I)erson  or  persons  In  being  in  whom  it  can  be 
regarded  as  vested  is  a  proposition  as  to 
which,  upon  principle,  it  would  seem  that, 
there  could  be  little  doubt,  and  that  such  is 
the  law  is  recognized  by  the  most  authorita 
tlve  writers  and  by  numerous  decisions.'  j 
Tiffany's  Modern  Law  of  Real  Prop.  120." 
Testator  devised  real  estate  to  his  wife  for 
life  with  remainder  to  J.,  adding  that,  on 
the  latter  dying  before  distribution  of  the 
property,  his  issue,  if  he  left  any,  otherwise 
his  heirs,  should  receive  his  share.  Held, 
that  J.  took  a  vested  remainder,  so  that  he 
and  the  life  tenant  could  give  a  perfect  title. 
Callison  V.  Morris,  98  N.  W.  780,  781,  123 
Iowa,  297. 

An  estate  is  "vested'*  when  there  Is  an 
immediate  right  of  present  enjoyment  or 
a  present  fixed  right  of  future  enjoyment 
It  is  not  the  uncertainty  of  ever  taking  effect 
in  possession  that  makes  a  remainder  contin- 
gent, for  to  this  extent  every  remainder  is  and 
must  be  liable.  The  present  capacity  of  tak- 
ing effect  in  possession,  if  the  possession  were 
to  become  vacant  before  the  estate  limited  in 
remainder  determines,  distinguishes  a  vested 
from  a  contingent  remainder.  Where  a  tes- 
tator devised  land  to  his  wife  during  her  life- 
time, and  upon  her  death  to  his  children  in 
equal  shares,  but  with  a  provision  that,  if  any 
of  the  children  should  die  before  the  wife 
leaving  no  children,  the  share  devised  to  them 


was  thereby  devised  to  the  survivors  of  the 
children,  the  children  took  vested  and  not 
contingent  remainders  which  might  be  de- 
feated by  their  death  before  the  death  of  the 
wife,  or  what  is  generally  called  a  defeasible 
fee.  Roach  v.  Dance  (Ky.)  80  S.  W.  1097, 
1098  (Kent's  Com.  vol.  4,  g  202 ;  Minor's  Insti- 
tutes, vol.  2,  p.  388). 

"A  'vested  remainder*  is  an  estate  to  take 
effect  after  another  estate  for  years,  life, 
or  in  tall,  which  Is  so  limited  that,  if  that 
particular  estate  were  to  expire  or  end  in 
any  way  at  the  present  time,  some  certain 
person  who  is  in  esse  and  answered  the  de- 
scription of  the  remainderman  during  the 
continuance  of  the  particular  estate  would 
thereupon  become  entitled  to  the  Immediate 
possession,  irrespective  of  the  concurrence  of 
any  collateral  contingency."  A  testator  de- 
vised real  estate  to  his  daughter  for  life, 
remainder  to  her  children,  if  any  surviving 
her,  otherwise  to  testator's  brothers  and 
sisters,  and,  in  case  any  one  or  more  or  all 
of  them  should  be  dead  at  the  time  of  his 
death,  the  share  of  such  deceased  brother 
or  sister  should  go  to  and  be  equally  divided 
among  his  or  her  children,  share  and  share 
alike.  At  the  time  of  the  suit  for  the  parti- 
tion, testator's  daughter,  though  married, 
was  50  years  of  age,  and  had  never  had  any 
children.  It  was  held  that  the  remainder 
to  testator's  brothers  and  sisters  was  not  a 
vested  remainder,  but  a  contingent  one,  and 
hence  no  partition  could  be  had  during  the 
daughter's  life.  Ruddell  y.  W^ren,  70  N.  E. 
751,  753,  208  lU.  508. 

A  testator  who  died  in  March,  1901,  by 
his  will  bequeathed  his  residuary  estate  in 
trust,  the  income  to  be  paid  to  his  wife  dur- 
ing her  life,  with  remainder  to  his  children 
living  at  the  time  of  her  deatii,  and  the  law- 
ful issue  of  any  deceased  child  or  children; 
such  issue  taking  the  share  only  their  par- 
ent would  have  taken  if  living.  Held,  that 
the  remainder  so  created  was  not  **vested," 
not  being  limited  to  "persons  in  esse  and 
ascertained,"  but  was  contingent,  being  limit- 
ed to  persons  who  could  not  be  ascertaine<l 
until  the  death  of  the  wife,  and  that  such 
bequests  were  not  subject  to  the  legacy  tax 
luiiK)sed  by  section  29  of  the  war  revenue  act 
of  June  13,  1898,  c.  448.  30  Stat  464;  the 
wife  being  still  living  at  the  time  of  the 
taking  effect  of  the  amendment  of  June  27. 
1902,  c.  1160,  §  3,  32  Stat  406,  exempting 
from  the  tax  ''any  contingent  beneficial  in- 
terest not  absolutely  vested  ic  possession  or 
enjoyment"  prior  to  July  1, 1902.  Land  Title 
&  Trust  Co.  V.  McCoach,  129  Fed.  901,  901. 
64  0.  C.  A.  333. 

"A  'vested  remainder'  Is  an  estate  to  take 
effect  after  another  estate  for  years,  life,  or 
in  tail,  which  is  so  limited  that,  If  that 
particular  estate  -were  to  expire  or  end  in 
any  way  at  the  present  time,  some  certain 
person  who.  was  in  esse  and  answered  the 
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description  of  the  remainderman  during  the 
continuance  of  the  particular  estate  would 
thereupon  become  entitled  to  the  immediate 
possession.  Irrespective  of  the  concurrence  of 
any  collateral  contingency."  A  remainder 
limited  upon  an  estate  tail  is  held  to  be  vest- 
ed, though  it  must  be  uncertain  whether  It 
will  ever  take  place.  Where  a  testator  lim- 
its the  interest  of  one  son  in  the  latter  pro- 
portionate part  of  the  realty  to  an  estate 
for  life,  remainder  to  any  surviving  child 
of  the  life  tenant,  and  in  default  thereof  to 
such  tenant's  brothers  and  sisters,  and  all  of 
them  are  living  at  testator's  death,  but  the 
life  tenant  is  childless,  the  brothers  and 
sisters  take  a  vested,  and  not  a  contingent, 
remainder,  notwithstanding  the  liability  to 
a  defeat  of  their  interests  by  subsequent  is- 
sue born  to  the  life  tenant.  Boatman  v. 
Boatman,  65  N.  R  81,  83.  198  111.  414  (quot- 
ing and  adopting  4  Kent,  Comm.  [13th  Ed.] 
228). 

Not  only  at  common  law,  but  under  the 
laws  of  Tennessee  and  Texas,  under  a  will 
giving  property  to  F.,  the  wife  of  G.,  for  her 
use  as  long  as  she  remained  the  wife  of  G., 
and  the  children  she  might  have  by  G.,  said 
property  to  go  to  the  children  of  G.  on  the 
death  of  F.  or  her  ceasing  to  be  his  wife, 
there  was  a  "contingent  remainder*'  as  re- 
gard the  children  of  F.  by  G.  till  a  child 
was  bom  to  them,  whereupon  it  immediately 
became  a  ^'vested  remainder"  in  that  child 
and  all  other  cliildren  that  might  afterwards 
be  born  to  them;  said  remainder  opening 
and  letting  in  each  successive  child  as  it  was 
born,  and  the  interest  of  any  child  dying 
before  F.  descending  to  the  child's  heirs. 
Greenlaw  v.  DUlon  (Tex.)  108  S.  W.  705,  709. 

"It  is  the  uncertainty  of  the  right  of  en 
Joyment  and  not  the  uncertainty  of  its  actual 
enjoyment  which  renders  a  remainder  con- 
tingent The  present  capacity  of  taking  ef- 
fect in  possession,  if  the  possession  \^ere  to 
become  vacant,  distinguishes  a  'vested'  from 
a  contingent  remainder,  and  not  the  certainty 
that  the  possession  will  ever  become  vacant 
while  the  remainder  continues."  In  re 
Kountz's  Estate,  62  Atl.  1103,  1105,  213  Pa. 
390,  3  L.  R.  A.  (N.  S.)  639,  5  Ann.  Gas.  427 
(citing  and  quoting  definition  from  4  Kent, 
Comm.  §  203,  note  "a,"  in  Doe,  Lessee  o' 
Poor,  V.  Considine,  73  U.  S.  [6  Wall.]  458, 
476,   18  L.  Ed.  869). 

Where  the  preceding  estate  created  br 
deed  Is  limited,  so  as  to  determine  on  aL 
event  which  must  happen,  and  the  remainder 
is  so  limited  to  a  person  in  being,  and  ascer- 
tained, that  the  preceding  estate  may,  by  any 
means,  determine  before  the  expiration  of 
the  estate  limited  in  remainder,  the  remainder 
is  "vested" ;  but,  where  the  preceding  estate 
It^  limited,  so  as  to  determine  only  on  an 
event  w^hlch  is  uncertain  and  may  never  hap- 
I)en,  or  where  the  remainder  is  limited  to  a 
person  not  in  being,  or  not  ascertained,  or 


when  it  is  limited,  so  as  to  require  the  con- 
currence of  some  uncertain  event,  independ- 
ent of  the  determination  of  the  preceding 
estate  and  the  duration  of  the  estate  limited 
in  remainder,  to  give  it  a  capacity  of  taking 
effect,  the  remainder  is  contingent  Hall  v. 
Wright,  120  Pac  429,  431,  17  Gal.  App.  502. 

If  the  gift  is  immediate,  though  its  en- 
joyment be  postponed,  it  is  **vested";  but 
if  it  is  future,  and  is  dependent  on  some  du- 
bious circumstances  through  which  it  may 
be  defeated,  then  it  Is  contingent.  And  the 
rule  is  that  the  law  leans  towards  the  vest- 
ing of  remainders.  The  uncertainty  which 
characterizes  a  contingent,  as  distinguished 
from  a  "vested  remainder,"  is  uncertainty 
as  to  the  person  or  the  event,  and  not  as  to 
the  time  of  enjoyment  If  futurity  Is  an- 
nexed to  the  substance  of  the  gift,  the  vest- 
ing is  suspended;  but,  if  it  appears  to  re- 
late to  time  of  payment  only,  the  legacy 
vests  Instanter,  and  words  directing  division 
or  distributing  between  two  or  more  objects 
at  a  future  time  are  equivalent  to  a  dlrectioa 
to  pay.  Where,  by  the  terms  of  a  will,  the 
wife  received  the  "entire  property  •  •  *. 
during  her  natural  lifetime  after  first  dispos- 
ing of  sufficient  to  pay  all  of"  the  testator's 
debts,  and  the  second  Item  provided  that,  at 
the  death  of  the  wife,  "all  the  property  devis- 
ed or  bequeathed  to  her  as  aforesaid,  or  so 
much  thereof  as  may  then  be  unexpended,  I 
give  and  bequeath  to  my  four  sons  [of  whom 
plaintiff  was  one],  to  be  divided  equally 
among  them  and  to  their  l|elrs  and  assigns 
forever,"  It  wag  held  that  plaintiff  took  a 
vested  remainder,  so  that  it  was  subject  to 
sale  on  execution  against  plaintiff.  Jonas 
V.  Weires,  111  N.  W.  453,  454,  134  Iowa,  47. 

To  constitute  a  "vested  remainder," 
there  must  be  some  known  person  in  being 
who,  by  the  instrument,  is  to  take  and  en- 
joy the  estate  upon  the  expiration  of  the 
particular  estate,  'and  whose  right  to  do  so 
cannot  be  defeated  by  any  contingency,  while 
a  "contingent  remainder"  is  contingent  if  it 
depends  upon  the  happening  of  a  c*ontingent 
event,  which  may  not  happen  until  the  par- 
ticular estate  has  terminated ;  the  existence 
of  a  contingency,  irrespective  of  the  duration 
of  the  remainder,  being  the  criterion.  In  re 
Washburn's  Estate,  106  Pac  415,  417,  11  Cal. 
App.  735. 

The  terms  "vested  estates"  and  "contin- 
gent estates,"  used  in  section  2037,  Rev.  St. 
1898,  have  far  different  significations  than 
the  common-law  terms  "vested  remainders" 
and  "contingent  remainders."  A  vested  re- 
mainder at  the  common  law  is  one  where 
there  is  *'some  person  in  esse,  known  and  as- 
certained, who  by  the  will,  or  deed  creating 
the  estate  is  to  take  and  enjoy  the  same  up- 
on the  expiration  of  the  existing  particular 
estate,  and  whose  right  to  such  remainder 
no  contingency  can  defeat"  A  vested  es- 
tate or  remainder  in  the  statutory  sense  Is 
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one  where  there  Is  a  person  In  esse,  "who, 
should  the  particular  estate  now  cease, 
would  eo  instant!  et  ipso  facto  have  an  imme- 
diate right  to  the  possession,"  though  whether 
he  would  ever  take  in  fact  might  depend  up- 
on an  uncertain  event  rendering  the  interest 
a  contingent  remainder,  strictly  so  called,  by 
the  common-law  rule.  While  a  vested  re- 
mainder by  the  rules  of  the  common  law  is 
not  subject  to  be  divested  at  all,  not  so  a 
vested  estate  in  the  statutory  sense.  That 
may  be  divested  upon  condition  subsequent  in 
whatever  way  or  manner  the  creator  thereof 
in  creating  the  same  may  provide  or  author- 
ize. While  at  common  law  an  estate  in  re- 
mainder cannot  be  at  the  same  time  both 
vested  and  contingent,  there  is  that  seeming 
contradiction  as  to  remainders  under  section 
2037,  Rev.  St  1S98.  A  person  may  be  so  con- 
ditioned that  he  would  immediately  take  in 
remainder  should  the  precedent  estate  pres- 
ently cease,  yet  may  not  be  so  entitled  at 
any  future  time.  The  element  of  certainty, 
by  force  of  the  statute,  gives  to  the  remain- 
der the  character  of  a  vested  estate  for  the 
purpose  of  the  subject  covered  by  the  stat- 
utes. The  element  of  uncertainty  gives  to 
the  remainder,  by  the  same  means,  the  char- 
acter of  a  contingent  estate  for  the  same  pur- 
pose. Whether  an  estate  in  remainder  creat- 
ed by  will  is  or  is  not  vested  in  the  common- 
law  sense  is  controlled  by  the  character  of 
the  estate  actually  created,  as  evidenced  by 
the  testamentary  intention,  not  by  any  law, 
common  or  statute.  When  there  is  a  devise 
to  one,  remainder  over  direct  to  others,  noth- 
ing appearing  in  the  will  to  the  contrary, 
the  legal  presumption  is  that  the  testator  in- 
tended to  create  vested  estates  in  remainder 
in  a  common-law  sense;  that  is,  estates  in- 
defeasible, descendible,  and  alienable.  When 
an  estate  is  by  will  carved  out  of  a  fee,  and 
the  remainder  is  directed  to  be  divided  be- 
tween the  members  of  a  class  of  persons  aft- 
er the  expiration  of  such  particular  estate, 
the  presumption  of  a  testamentary  intention 
that  the  estates  In  remainder  shall  vest  upon 
the  death  of  the  testator  is  displaced  by  a 
presumption,  nothing  appearing  in  the  will 
to  the  contrary,  that  the  testator  purposed 
to  create  contingent  remainderia  in  a  com- 
mon-law sense.  In  re  Moran's  Will,  96  N.  W. 
367,  369,  370,  118  Wis.  177. 

"The  distinction  between  a  *vested'  and 
contingent  remainder  In  a  case  like  the  pres- 
ent one  is  well  deflned.  The  former  is  one 
that  is  so  limited  to  a  person  in  being  and 
ascertained  that  it  is  capable  of  taking  et 
feet  in  possession  or  enjoyment  on  a  certain 
determination  of  the  particular  estate,  with- 
out requiring  the  concurrence  of  any  collater- 
al contingency.  The  uncertainty  as  to  the  re- 
mainderman ever  enjoying  the  estate  which 
is  limited  to  him  by  way  of  remainder  will 
not  render  such  remainder  a  contingent  one, 
providing  he  has  by  such  limitation  a  pres- 
ent, absolute  right  to  have  the  estate  the  in- 


stant the  prior  estate  shall  determine;  but 
the  absence  of  such  present  absolute  ri^t 
renders  the  estate  a  contingent  remainder." 
A  will  left  a  life  estate  in  certain  property 
to  R.,  the  remainder  to  her  son  A.,  or  A.'s 
surviving  lawful  issue,  if  any,  but,  if  A.  died 
without  lawful  issue,  then  the  remainder  was 
to  go  to  testator's  three  sons,  C,  B.,  and  W., 
in  equal  shares,  or  to  their  lawful  issue,  re- 
spectively. R.  sur^^ved  B.,  who  had  survived 
A.,  but  both  A.  and  B.  died  virithout  lawful 
issue.  Held,  that  the  remainder  to  A.  did 
not  vest  because  of  the  gift  over,  neither  did 
the  remainder  to  B.  vest  because  of  the  gift 
over  to  his  issue,  In  case  R.  survived  him,  and 
also  because  of  its  liability  to  be  defeated  by 
A.  surviving  R.  Hence,  B.'s  Interest  being  a 
contingent  remainder,  his  will  conveyed  no 
interest  in  the  property  in  question.  Voor- 
hees  V.  Singer,  68  Atl.  217,  218,  73  N.  J.  B^. 
532. 

The  chief  difference  between  a  *'vested 
remainder*'  and  one  that  is  contingent  is 
that  the  latter  may  be  destroyed  by  deter- 
mination of  the  particular  estate  or  the  hap- 
pening of  the  Contingency  (and  even  this  can- 
not be  where,  as  here,  the  life  estate  is  held 
by  trustees),  while  a  vested  remainder  would 
simply  be  accelerated;  and,  unless  the  con- 
tingency is  one  which  affects  the  capacity  to 
take,  a  "contingent  remainder"  or  other  con- 
tingent interest  is  transmissible,  even  though 
not,  in  the  technical  sense,  vested,  and  hence 
it  will  pass,  in  case  of  death  before  the  hap- 
pening of  the  event  upon  which  it  is  depend- 
ent, to  the  heirs  or  devisees  of  the  remainder- 
man so  dying.  In  re  Brooke's  Estate,  63  Atl. 
411,  412,  214  Pa.  46  (citing  Gray,  Perp.  |  118; 
Bassett  v.  Hawk,  11  Atl.  802,  118  Pa.  94: 
Chess's  Appeal,  87  Pa.  362,  30  Am.  Rep.  361). 

A  remainder  is  "vested"  when  there  is  a 
person  in  being  who  would  have  an  imme- 
diate right  to  the  possession  of  the  property 
on  the  determination  of  the  intermediate  or 
precedent  estate,  contingent  when  the  person 
to  whom,  or  the  event  on  which,  it  is  limited 
to  take  effect  remains  uncertain.  That  there 
may  be  a  defeasance  so  far  as  the  i)er9on  in 
whom  it  is  vested  is  concerned  does  not  make 
the  estate  on  that  account  a  contingent  one. 
A  "vested  remainder"  may  be  aliened  by 
any  form  known  to  the  law  which  does  not 
require  a  formal  livery  of  seisin  or  passing 
of  actual  possession,  with  the  same  restric- 
tions as  are  applicable  to  other  estates. 
Real  Property  Law  (Laws  1896,  p.  564.  c  547i 
I  30,  declares  a  future  estate  to  be  vested 
when  there  is  a  person  in  being  who  would 
have  an  immediate  right  to  the  possession  of 
the  property  on  the  determination  of  the 
intermediate  or  precedent  estate,  and  con- 
tingent while  the  person  to  whom  or  the 
event  on  which  It  is  limited  to  take  effect  re- 
mains uncertain.  Testator  gave  to  his  wid- 
ow the  use  of  the  residue  of  his  estate  for 
life  or  until  her  marriage,  on  the  happening 
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of  either  of  wlilch  events  he  gate  such  restdue 
to  his  children  equally;  the  children  of  any 
child,  who  at  that  time  might  be  deceased,  to 
take  the  share  the  parent  would  have  taken. 
Held,  that  the  will  created  a  vested,  and  not 
a  contingent,  remainder  In  testator's  children. 
Genunge  v.  Murphy,  112  N.  Y.  Supp.  310,  311, 
59  Misc.  Rep.  381  (quoting  and  adopting  the 
definitions  In  2  Washb.  Real  Prop.  p.  553; 
Real  Property  Law  [Laws  1S96,  p.  564,  c.  547] 
§  30,  and  citing  Reaves,  Real  Prop.  730,  731; 
Lawrence  v.  Bayard  [N.  Y.]  7  Paige,  p.  70; 
Grout  V.   Townsend   [N.  Y.]   2  Denio,  736). 

Vested  and  contingent  remainders  are 
distinguishable.  In  that  In  the  first  there  is 
some  person  In  esse,  known  and  ascertained, 
who,  by  the  will  or  deed  creating  the  estate. 
Is  to  take  and  enjoy  the  estate  on  expiration 
of  the  particular  estate,'  and  whose  right  to 
such  remainder  no  contingency  can  defeat; 
while  a  contingent  remainder  depends  upon 
the  happening  of  a  contingent  event,  wheth- 
er the  estate  limited  as  a  remainder  shall 
ever  take  effect  at  alL  A  will,  after  provid- 
ing for  testator's  widow  during  her  life,  di- 
rected that  his  property  be  placed  In  the 
hands  of  trustees,  and  that  on  the  death  of 
the  widow  the  residue  of  the  estate  should 
be  disposed  of  according  to  several  clauses, 
specifying  persons  and  institutions  to  whom 
payment  should  be  made,  and  the  respective 
amounts  thereof.  Held,  that  such  clauses 
created  contingent  and  not  "vested"  remain- 
ders. Giddings  v.  GllUngham,  81  AU.  951, 
953,  108  Me.  512. 

A  remainder  is  "vested"  where  there  is 
a  present  capacity  to  convey  an  absolute  title 
to  the  remainder,  and,  where  the  remainder 
is  limited  to  a  person  not  ascertained  by  the 
terms  of  the  Instrument,  the  remainder  Is 
contingent  Under  a  clause  of  conveyance  in 
trust  providing  that,  ten  years  after  the 
youngest  of  the  children  had  reached  major- 
ity, the  trustee  should  make  a  final  settle- 
ment, with  each  of  said  children,  paying 
over  to  each  of  them  living,  and  to  the  heirs 
at  law  of  such  as  may  have  died,  their  re- 
spective shares,  whereupon  the  trust  should 
cease,  and  the  title  to  the  real  estate  not 
disposed  of  should  vest  in  fee  simple  in  the 
children  living  and  in  the  heirs  of  children 
who  have  died.  The  estate  taken  by  the 
children  living  and  the  heirs  of  those  decease 
ed  was  a  contingent  remainder,  and  the  legal 
title  was  in  the  trustee  until  the  time  for  the 
termination  of  the  trust.  Buxton  v.  Kroeger, 
117  S.  W.  1147,  1151,  219  Mo.  224;  Same  v. 
Lauman,  117  S.  W.  1162,  219  Mo.  276,  ^77; 
Same  v.  Dunn,  117  S.  W.  1163,  219  Mo.  278. 

A  "contingent  remainder"  is  one  limited 
to  take  effect  either  to  an  uncertain  person 
or  on  an  uncertain  event.  It  is  limited  by 
the  instrument  creating  it  either  to  a  per- 
son not  yet  ascertained  or  not  in  being,  or 
BO  as  to  depend  on  an  event  which  may  never 
happen.    It  is  an  estate  which  is  not  ready 


to  come  into  posaesBlon  at  any  moment  when 
the  prior  estate  may  end,  but»  if  the  estate  la 
at  any  time  ready  to  oome  into  possession 
provided  the  prior  estate  ends,  then  the  es- 
tate is  "vested,"  so  that  whenever  the  per- 
son who  is  to  succeed  to  the  estate  in  re- 
mainder is  in  being  and  is  ascertained,  and 
the  event  which  by  express  limitation  will 
terminate  the  precedent  estate  is  certain 'to 
happen,  the  remainder  is  vested ;  the  uncer- 
tainty which  distinguishes  the  contingent 
from  the  vested  remainder  being  not  the 
uncertainty  whether  the  remainderman  will 
live  to  enjey  the  estate,  but  whether  he  will 
ever  have  the  right  to  such  enjoyment  Car- 
ter V.  Carter,  85  N.  B.  292-294.  234  lU.  507. 

The  use  of  the  word  "vested**  in  a  find- 
ing that  a  party  was  the  owner  of  an  estate 
in  remainder  In  a  lot  that  was  vested  in  chil- 
dren of  a  life  tenant  by  virtue  of  a  certain 
deed  which  was  to  one  for  life,  remainder  to 
the  heirs  of  her  body,  and  **wiil  upon  the 
death  of  said  E.  M.  (the  life  tenant)  take  the 
interest  and  estate  in  fee  in  said  lot  4  that 
would,  under  said  deed  •  ♦  ♦  go  to 
those  of  the  above  named  children  of  Mrs. 
E.  M.  who  shall  survive  her,*'  was  not  a 
holding  that  the  interest  In  remainder  of 
such  children  was  a  vested  one,  so  as  to  be 
Inconsistent  with  the  view  that  the  remain- 
der is  contingent,  implied  from  the  language 
of  another  finding;  the  context  making  it 
apparent  that  the  words  "vested  In"  are  not 
used  in  the  comparative  sense  as  distinguish- 
ing a  vested  from  a  contingent  estate,  but 
rather  as  the  equivalent  of  "acquired  by.*' 
Los  Angeles  County  v.  Wlnans,  109  Pac.  650, 
653,  13  Cal.  App.  257. 

The  second  clause  of  a  will  provided: 
"X  give,  devise,  and  bequeath  all  the  proper- 
ty of  which  I  may  die  seized  and  possessed 
♦  ♦  ♦  to  my  beloved  wife  for  her  natural 
life,  the  remainder  thereof  to  my  sons  herein- 
after named  in  proportions,  for  the  time  and 
upon  the  conditions  hereinafter  expressed." 
The  fourth  clause  provided  that,  upon  the 
termination  of  the  wife's  life  estate,  "I  give 
and  devise  unto  my  son  M.  all  those  certain 
lots.  •  ♦  •  If  my  son  M.  should  precede 
in  death  his  wife  and  leave  him  no  lawful 
issue  surviving,  and  should  such  death  of  my 
son  M.  occur  before  the  property  herein  de- 
vised and  bequeathed  to  him  vests  In  him, 
then  all  the  Interests  herein  devised  and  be- 
queathed to  said  M.  shall  pass  to  and  vest 
in"  his  wife  absolutely.  Other  provisions 
showed  that  testator  clearly  understood  the 
legal  significance  of  words  of  present  devise 
unqualified  by  other  language.  Civ.  Code,  { 
694,  provides  that  a  future  interest  is  vested 
when  there  is  a  person  in  being  who  would 
have  a  right  to  inmiediate  possession  upon 
the  ceasing  of  the  precedent  interest  Sec- 
tion 695  provides  that  a  future  Interest  is 
contingent,  while  the  person  in  whom  or  the 
event  upon  which  it  is  limited  to  take  effect 
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remains  uncertain;  and  section  1341  pro- 
vides that  devises  and  bequests  are  presumed 
to  vest  at  testator's  death.  Held,  that  son 
M.  took  a  '^vested  remainder"  in  the  estate 
devised  to  him  immediately  upon  testator's 
death.  In  re  De  Vrles'  Estate,  lid  Pac.  109, 
111,  17  Cal.  App.  184. 

VESTED  RIGHT 

Rights  are  ''vested"  when  the  right  o£ 
enjoyment,  present  or  prospective,  has  become 
the  property  of  some  particular  person  or 
persons  as  a  present  interest.  Trustees  of 
Presbytery  of  Jersey  City  v.  Trustees 
of  First  Presbyterian  Church  of  Weehawken, 
78  Atl.  207,  210,  80  N.  J.  Law,  572. 

When  the  phrase  "a  vested  right"  or  "a 
vested  interest"  is  used  in  other  reUitions, 
it  may  with  reasonable  precision  be  held  to 
mean  some  right  or  interest  in  property  that 
has  become  hxed  or  established,  and  is  no 
longer  open  to  doubt  or  controversy.  Gra- 
ham V.  Great  Falls  Water  l*ower  &  Town- 
Site  Co.,  76  Pac.  808,  810,  30  Mont.  393  (cit- 
ing Evans-Snider-Buel  Co.  v.  McFadden,  105 
Fed.  293,  44  C.  C.  A.  494,  58  L.  R.  A.  900). 

A  right  is  not  "'vested"  unless  it  is  some- 
thing more  than  such  a  mere  expectation  as 
may  be  based  upon  an  anticipated  continua- 
tion of  the  present  general  laws.  Brooklyn 
Union  Gas  Co.  v.  City  of  New  York,  100  N. 
X.  Supp.  570,  577,  50  Misc.  Rep.  450  (citing 
Cooley,  Const.  Lim.  [6th  Ed.]  438). 

A  "vested  right"  protected  by  federal 
and  state  Constitutions  is  some  right  or  in- 
terest in  property  which  has  become  estab- 
lished and  is  no  longer  open  to  doubt  or  con- 
troverny.  It  does  not  include  a  claim  to  prop- 
erty which  is  contrary  to  justice  and  equity, 
nor  a  right  to  property  purchased  pending 
litigation  concerning  the  title  bous^ht,  so  as 
to  free  it  from  the  effect  of  subsociuent  cura- 
tive legislation.  Downs  v.  Blount,  170  Fed. 
15,  20,  95  C.  C.  A.  289,  31  L.  R.  A,  (N.  S.) 
1076. 

A  mortgage  lien  constitutes  a  "vested 
property  right,"  and,  after  it  has  attached, 
the  Legislature  has  no  power  to  create  a 
lien  superior  to  the  vested  interest  or  to  pro- 
vide that  such  vested  lien  shall  be  made  in- 
ferior to  the  lien  subsequently  created.  Na- 
tional Bank  of  Commerce  v.  Jones,  91  Pac. 
191,  193,  18  Okl.  555,  12  L.  R.  A,  (N.  S.)  310, 
11  Ann.  Cas.  1041. 

A  member  of  a  police  force  has  no  "vest- 
ed right"  in  an  act  of  the  Legislature  cre- 
ating a  police  pension  fund  and  granting  a 
pension  to  those  who  have  served  for  20 
years,  but  the  legislature  may  repeal  the 
same.  Friel  v.  McAdoo,  91  N.  Y.  Supp.  454, 
456,  101  App.  Dlv.  155. 

A  "vested  right"  may  be  considered  as 
the  power  to  do  certain  actions  or  to  possess 
certain  things  lawfully.  In  Its  latter  aspect 
It  is  fnibstantlnlly  a  right  of  property,  and 
as  such  Is  protected  by  those  provisions  in 


the  Constitution  which  apply  to  such  rights. 
But  a  right  to  property  is  a  perfect  and 
exclusive  right,  and  a  right,  therefore,  to  re- 
cover the  amount  of  a  judgment  cannot  be 
called  a  perfect  or  a  vested  right.  Lohr- 
storfer  v.  Lohrstorfer,  104  N.  W.  142,  146, 
140  Mich.  551,  70  L.  R.  A.  621  (quoting  and 
adopting  definition  in  Henderson  &  N.  R^  R. 
Ck).  V.  Dickerson  [Ky.]  17  B.  Mon.  173,  66 
Am.  Dec.  148). 

A  "vested  right'*  is  property,  as  tangible 
things  are,  when  they  spring  from  contract 
or  the  principles  of  the  common  law.  There 
is  a  "vested  right"  in  an  accrued  cause  of 
action,  in  a  defense  to  a  cause  of  action, 
even  in  the  statute  of  limitations,  when  the 
bar  has  attached,  by  which  an  action  for 
a  debt  is  barred.  Lewis  v.  Pennsylvania  R. 
Co.,  69  AtL  821,  823,  220  Pa.  317,  18  L.  R. 
A.  (JN.  S.)  279,  13  Ann.  Cas.  1142  (quoting 
with  approval  from  Suth.  Stat  Const  i 
480). 

"A  'vested  right,'  which  wiU  entitle  the 
holder  to  the  independent  Judgment  of  the 
federal  court  upon  the  construction  of  a  con- 
stitutional provision  or  the  statute  of  a 
state,  must  be  a  right  acquired  under  and 
by  virtue  of  the  Constitution  or  statute" 
Hence,  where  complainant's  rights  in  a  wa- 
terworks  company  were  acquired  under  a 
municipal  contract  and  not  by  virtue  of  a 
constitutional  or  statutory  provisioD,  com- 
plainant was  not  entitled  to  the  independent 
judgment  of  the  federal  court  on  the  con- 
struction of  a  constitutional  provision  relat- 
ing to  the  power  of  the  municipality  to  in- 
crease its  indebtedness  for  the  construction 
of  waterworks.  City  of  Sioux  Falls  v.  Fai*m- 
ers'  Loan  &  Trust  Co.,  136  Fed.  721,  731,  69 
a  C.  A.  373. 

"In  its  application,  as  a  shield  of  protec- 
tion, the  term  'vested  rights*  is  not  used  in 
any  narrow  or  technical  sense,  or  as  importing 
a  power  of  legal  control  merely,  but  rather  as 
implying  a  vested  interest  which  it  is  right 
and  equitable  that  the  government  should  rec- 
ognize and  protect,  and  of  which  the  individ- 
ual could  not  be  deprived  arbitrarily  with- 
out injustice.**  The  naked  legal  title  to  land 
is  not  a  vested  interest,  in  the  sense  of  a 
property  right,  which  the  courts  will  pro- 
tect from  retrospective  legislation  intended 
to  divest  it  Diamond  State  Iron  Co.  v. 
Husbands,  68  Ati.  240,  246,  8  DeL  Ch.  205 
(quoting  in  part  Cooley,  Const.  Lim.  pp.  454 
and  470). 

-Acts  1870,  p.  124,  c.  89,  provides  that  the 
city  of  B.,  and  those  citizens  who  have  con- 
tributed or  may  contribute  to  improvement** 
on  land  for  the  use  of  the  state  agricultural 
association,  shall,  in  case  of  dissolution  of 
the  association,  receive  from  the  net  pro- 
ceeds of  sale  of  its  property  such  sums  as 
the  amount  of  money  paid  by  the  dty  or 
individual  citizens  may  bear  to  the  aggre- 
gate amount  contributed  by  the  state;    the 
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city  and  the  indlyidiial  dttzens  haying  ''Test- 
ed rights''  in  the  city  and  individual  con- 
tributors, together  with  the  state,  in  the  pro- 
ceeds of  the  association's  property  in  case 
of  Its  dissolution.  Held,  that  Acts  1890,  p. 
57,  c.  73,  attempting  to  postpone  the  rights 
under  the  act  of  1870  of  contributors,  and 
to  give  priority  in  such  proceeds  to  the  pay- 
ment of  all  debts  owing  by  the  association,  Is 
unconstitutional,  as  Impairing  "vested  rights," 
and  taking  the  property  of  the  contributors 
and  giving  it  to  others.  Acts  1886,  p.  198, 
c.  128,  appropriating  f3,000  for  the  state  agri- 
cultural association,  and  providing  that,  in 
case  of  dissolution  of  the  association,  the 
state  shall  be  preferred  to  such  amount,  and 
Acts  1904,  p.  246,  c.  141,  providing  for  such 
dissolution,  and  making  the  same  provision 
for  preference  of  such  $3,000,  are  unconstitu- 
tional, as  impairing  the  vested  rights  in 
such  proceeds  given  by  Acts  1870,  p.  124,  c. 
89,  to  contributors  for  improvements  for  the 
association.  Maryland  Jockey  Club  of  Bal- 
timore City  y.  State,  67  Ati.  239,  241,  106 
Md.  413. 

Rights  are  **vested"  when  the  right  to 
enjoyment,  present  or  prospective,  has  be- 
come the  property  of  some  particular  person 
or  persons  as  a  present  Interest  (quoting  and 
adopting  definition  In  Pearsall  y.  Great 
Northern  Ry.  Co.,  16  Sup.  Ct.  705,  161  U.  S. 
646-673,  40  L.  Ed.  838).  One  who  acquires 
title  to  tldelands  from  the  state  obtains 
no  vested  right  to  'possible  future  accretion 
thereto  which  cannot  be  cut  off  by  subse- 
quent legislation.  Western  Pac.  Ry.  Co.  y. 
Southern  Pac.  Co.,  151  Fed.  376,  399,  80  C. 
C.  A.  606. 

A  "license"  to  sell  intoxicating  liquor  is 
a  mere  permit,  and  not  a  "vested"  property 
or  contract  right,  and  the  state  may,  in  the 
exercise  of  its  police  power,  revoke  it,  thougb 
it  may  be  sold  or  mortgaged,  and  is  subject 
to  execution.  Baldacchl  y.  Goodlet  (Tex.) 
145  S.  W.  325,  327. 

VESTIGE  OF  WORK 

Civ.  Code,  art.  3502,  providing  that  a 
man  may  retain  possession  of  an  estate  suffi- 
cient to  prescribe,  so  long  as  there  remains 
any  "vestige  of  the  work"  erected  by  him, 
has  reference  to  such  vestige  as  challenges 
attention,  and  remnants  of  pillars,  flush  with 
the  ground  and  barely  noticeable,  are  insuffi- 
cient. John  T.  Moore  Planting  Co.  v.  Mor- 
gan's Louisiana  &  T.  R.  &  S.  S.  Co.,  53  South. 
22,  41,  126  La.  840. 

VETERAN 

A  Janitor  of  a  police  station,  whose  em- 
ployment was  not  included  in  the  list  of  posi- 
tions to  be  filled  by  the  board  of  civil  serv- 
ice commissioners  until  after  his  discharge, 
and  who  had  not  before  his  discharge  been 
registered  in  the  office  of  the  board  as  a 


»» 


veteran  or  been  certified  by  it  for  appoint 
ment,  was  not  a  "veteran  holding  an  em 
ployment  or  office  in  the  public  service, 
within  St  1896,  p.  535,  &  517,  |  6,  embodied 
in  Rev.  Laws,  c.  19,  S  23,  provi^ng  that  no 
"veteran  holding  an  c^ce  ^  employment 
in  the  public  service"  shatt  be  removed  un- 
til after  a  full  hearing.  Sims  y.  O'Meara, 
79  N.  E.  824,  825,  193  Mass.  547. 

VETO 

Under  Rev.  Laws,  c.  26,  §  9,  requiring  the 
mayor  of  a  city,  if  he  disapproves  of  an 
order  of  the  city  council,  to  return  it  with 
his  objections  in  writing,  a  "veto"  by  a  may- 
or, simply  stating  that  he  returns  the  order 
without  his  approval,  and  containing  no 
statement  of  objections,  is  of  no  effect  Ca- 
sey v.  Dadman,  77  N.  B.  717, 191  Mass.  370. 

VEX 

VEXATION 

The  words  "vexation"  and  "delay"  in 
Rev.  St  1909.  §  2040,  requiring  appellant  to 
file  an  affidavit  stating  that  the  appeal  is  not 
made  for  vexation  or  delay,  are  not  synony- 
mous, but  the  word  "vexation"  expresses  a 
peculiar  meaning  not  expressed  by  any  oth- 
er word  in  the  statute,  and  an  affidavit  must 
contain  the  word  "vexation"  as  well  as  the 
word  "delay."  Cassldy  v.  City  of  St.  Joseph, 
152  S.  W.  306,  308,  247  Mo.  197. 

VEXATIOUS 

"Vexatious,"  within  Rev.  St.  1909,  {  7068, 
providing  a  penalty  for  an  insurance  com- 
pany's vexatious  refusal  to  pay  a  loss,  means 
without  reasonable  cause.  Rogers  v.  Con- 
necticut Fire  Ins.  Co.  of  Hartford,  139  S.  W. 
265,  268.  157  Mo.  App.  671. 

VI  ET  ARMIS 

See  Force  and  Arma 

Element  of  larceny,  see  lArceny* 

VIA  TRITA  EST  TUTISSIMA 

"The  beaten  path  Is  the  safest."  Donnell 
V.  Wright,  97  S.  W.  928,  931,  199  Mo.  304. 

VIADUCT 

Approaches  of  viaduct,  see  Approaches. 
As  railroad,  see  Railroad — ^Railway. 
As  railroad  bridge,  see  Railroad  Bridge. 

VIBRATE 

Where  the  employment  of  explosives  in 
a  stone  quarry  caused  plastering  to  fall  from 
the  ceilings  of  a  contiguous  owner's  house, 
bricks  to  work  loose  and  fall  from  the  cor> 
nice,  and  the  mortar  to  crumble  from  be- 
tween the  bricks  in  the  walls,  the  word  "vi- 
brate," which  means  to  swing  or  oscillate 
with  a  quick  motion,  in  a  decree  enjoining 
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the  operation  of  the  quarry  so  as  to  Jar  the 
owner's  buildings,  or  to  cause  the  same  to 
shake  and  vibrate,  awarded  to  the  owner  the 
measure  of  relief  only  to  which  he  ^as  en- 
titled, for,  if  the  quarry  could  not  be  oper- 
ated without  causing  the  house  to  thus  vi- 
brate, then  its  entire  operation  should  be  en- 
Joined.  Blackford  v.  Heman  Const.  Co.,  112 
S.  W.  287,  291,  132  Mo.  App.  157. 

VIBKATION 

See  Hoop-Like  Vibration. 

VICE 

See  Inherent  Vice. 

Webster  deflnes  "vice"  as  a  defect;  a  fault; 
an  imperfection.  Guiun  v.  Pecos  &  N.  T.  Ry. 
Co.  (Tex.)  142  S.  W.  63,  64. 

Under  Civ.  Code,  art  2804,  declaring  that 
partnerships  formed  for  any  purpose  forbid- 
den by  good  morals  are  void,  a  partnership 
formed  to  conduct  gambling,  by  playing  draw 
and  stud  poker,  is  void  as  contrary  to  public 
policy,  as  evidenced  by  Const  art.  188,  de- 
claring that  gambling  is  a  vice,  and  Civ.  Code 
arts.  1893, 1895,  2983,  and  Code  Prac.  art  19, 
declaring  that  an  obligation  with  an  unlawful 
cause  can  have  no  effect,  etc.;  the  word 
"vice"  meaning  a  moral  fault  or  failure, 
especially  immoral  conduct  or  habits.  Mar- 
tin V.  Seabaugh,  54  South.  935,  936,  128  La. 
442. 

VICE  PKnrciPAi. 

See,  also,  Fellow  Servant;  Superintend- 
ent. 

A  "vice  principal"  is  the  representative 
of  the  master,  for  whose  acts  and  negli- 
gence the  master  is  responsible.  Southern 
Ry.  Co.  V.  Cheaves,  36  South.  691,  697,  84 
Miss.  565. 

'A  "vice  principal"  is  one  intrusted  by 
the  master  with  power  to  superintend,  direct, 
or  control  workmen.  Burkard  v.  A.  Leschen 
&  Sons  Rope  Co.,  117  S.  W.  35,  41,  217  Mo. 
466. 

An  employ 6,  whose  duty  i3  to  direct  and 
control  workmen  under  him,  is  a  "vice  prin- 
cipal" as  to  the  work  Intrusted  to  him. 
Smith  V.  American  Car  &  Foundry  Co.,  99  S. 
W.  790,  792,  122  Mo.  App.  610. 

Where  a  master  clothes  an  employ^  with 
authority  to  control  another  servant,  the  su- 
perior servant  Is  a  "vice  principal"  to  the 
servant  under  his  control.  Beuak  v.  Paxton 
&  Vierllng  Iron  Works,  124  N.  W.  461,  462, 
86  Neb.  836. 

The  term  "vice  principal"  is  generally 
used  to  denote  an  employ^  to  whom  the  em- 
ployer has  intrusted  the  performance  of  fi 
duty  which  the  law  requires  the  employer 
himself  to  assume.  Cleveland,  C,  C.  &.  St 
L.  Ry.  Co.  V.  Foland,  91  N.  £.  594,  596»  174 
Ind.411. 


At  common  law,  where  the  master  del- 
egates to  an  employes  the  performance  of  any 
duty  devolving  upon  him,  such  employ^ 
stands  in  his  place  and  becomes  a  "vice  prin- 
cipal," and  the  master  is  liable  for  his  negli- 
gence. Stearns  &  Culver  Lumber  Co.  v.  Fow- 
ler, 50  South.  680,  683,  58  Fla.  362. 

The  term  "vice  principal,"  as  used  in  the 
fellow-servant  law,  has  been  defined  as  in- 
cluding any  servant  who  represents  the  mas- 
ter in  the  discharge  of  those  personal  or  ab- 
solute duties  which  every  master  owes  to  his 
servants;  such  duties  being  often  referred  to 
as  the  nonassignable  duties  of  a  master. 
While  the  words  "superintendent,"  "fore- 
man," "overseer,"  and  the  like  do  not  neces- 
sarily import  that  the  employ^  bearing  sudi 
title  was  the  vice  principal  of  the  master, 
this  fact,  in  connection  with  the  character  of 
the  work  and  the  character  of  the  order 
given  in  reference  to  the  operation  of  dan- 
gerous machinery,  may  be  sufficient  to  raise 
a  question  for  the  Jury  as  to  whether  such 
servant  was,  on  the  occasion  in  question,  the 
vice  principal  of  the  master,  or  only  a  fellow 
servapt  of  the  plaintiff.  Mere  supervision, 
and  nothing  more,  by  one  of  a  number  of 
servants,  over  the  work  in  which  they  are 
engaged,  will  not  necessarily  raise  the  em- 
ploy^  from  the  position  of  a  fellow  servant 
to  that  of  a  vice  principal;  but  supervision, 
coupled  with  the  discharge  of  other  duties 
in  connection  therewith,  may  have  this  effect 
Moore  v.  Dublin  Cotton  MUls,  56  S.  B.  839, 
842,  127  Ga.  609,  10  L.  R.  A.  (N.  S.)  772 
(citing  Bloyd  v.  RaUway  Co.,  22  S.  W.  10Sa» 
58  Ark.  66,  41  Am.  St  Rep.  85). 

A  "vice  princlpar'  must  have  entire 
charge  of  the  business,  or  one  to  whom  a 
master  delegates  a  duty  of  his  own,  wbi<di  is 
an  absolute  obligation,  from  which  nothing 
but  performance  can  relieve  him.  Staebler  v. 
Warren-Ehret  Co.,  72  Aa  554,  665,  223  Pa- 
129. 

A  person  Is  not  a  "vice  prlndpal,**  unle^ 
he  has  entire  charge  of  the  business,  or  a 
distinct  branch  thereof,  having  authority  to 
superintend  the  work  and  exercising  control 
of  such  business,  or  unless  the  employer  has 
delegated  to  him  a  duty  of  his  own,  which  is 
an  absolute  obligation,  from  which  nothing 
but  performance  can  relieve  him.  Vant  v. 
Roelofs,  66  Atl.  749,  750,  217  Pa.  535. 

A  servant  who  has  authority  to  direct 
and  supervise  the  work  of  those  under  him 
and  to  hire  and  discharge  such  subordinate 
servants  is  a  "vice  principal,"  whose  negli- 
gence is  that  of  the  master.  Hugo,  Schmelt- 
zer  &  Co.  V.  Palz,  141  S.  W.  518,  521,  104  Tex. 
563. 

One  in  charge  of  his  employer's  business 
aa  general  manager  is  a  "vice  prindpaL** 
Haniann  v.  Milwaukee  Bridge  Co.,  106  N.  W. 
1081t  1084,  127  Wis.  560,  7  Ann.  Cas. 
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An  agent  who  Is  employed  to  exercise  the 
master's  duty  of  exercising  care  for  the  safe- 
ty of  serrauts  is  a  "vice  principal/*  Bums 
V.  Delaware  &  A.  Telegraph  &  Telephone  Co., 
59  Atl.  220,  223,  70  N.  J.  Law,  745,  67  L.  R. 
A.  956. 

The  boss  of  a  repair  train  Is  not  a  "vice 
principal."  Peterson  y.  Philadelphia,  B.  & 
W.  R.  Co.,  66  Atl.  660,  217  Pa.  401. 

A  foreman  or  superintendent  is  not  nec- 
essarily a  "vice  principal."  Schilllnger  Bros. 
Co.  V.  Smith,  80  N.  E.  65,  67,  225  III.  74. 

A  "vice  principal"  is  a  servant  who  rep- 
resents the  master  In  the  discharge  of  those 
primary  and  personal  duties  which  every 
master  owes  to  his  servant,  and  which  the 
master  cannot  delegate  so  as  to  relieve  him- 
self from  responsibilty  for  their  due  and 
proper  performance;  such  duties  include  the 
exercise  of  reasonable  care  to  furnish  reason- 
ably safe  machinery  and  appliances,  to  fur- 
nish and  maintain  a  reasonably  safe  place  to 
work,  and  to  make  reasonable  and  proper  in- 
spection of  such  machinery  and  appliances. 
Schilllnger  Bros.  Co.  v.  Smith,  80  N.  B.  65, 
67,  225  111.  74. 

A  foreman,  under  whom  workmen  are 
employed,  is  a  "fellow  servant"  with  the 
workmen,  when  engaged  in  accomplishing 
with  them  the  common  task  or  object,  but, 
when  discharging  or  assuming  to  discharge 
the  duties  toward  the  workmen  which  the 
law  imposes  on  the  principal,  la  a  "vice 
principal."  Christ  v.  Wichita  Gas,  Electric 
Light  &  Power  Co.,  83  Pac.  199,  201,  72  Kan. 
135. 

A  fpreman  superintending  blasting  oper- 
ations for  the  master  is  a  "vice  principal.** 
Knight  V.  Donnelley,  110  S.  W.  687,  690,  131 
Mo.  App.  152. 

A  servant  designated  by  a  vice  principal 
to  perform  a  particular  service  which  had 
becm  delegated  to  him  by  his  master  in  turn 
becomes  a  "vice  principal."  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Austin,  127  lU.  App.  281, 
287. 

A  servant  placed  In  (.nrlre  charge  of  a 
distinct  branch  of  the  master's,  business,  not 
merely  to  superintend  it,  but  to  control  It, 
with  no  one  else  to  exercise  any  discretion  or 
oversight,  is  a  "vice  principal"  of  the  master. 
Groves  v.  James  McNeil  &  Bro.  Co.,  75  Atl. 
600,  601,  226  Pa.  345. 

In  instructing  the  jury  in  an  action  for 
negligence,  it  is  improper  to  refer  to  an  in- 
dependent contractor  as  a  "vice  principal"; 
this  term  being  applicable  only  In  actions  by 
a  servant  against  a  master.  Gordon  v.  Rob- 
erts, 123  Pac  288,  290,  162  Cal.  506. 

A  "vice  principal"  is  one  to  whom  the 
master  delegates  a  duty  of  his  own  which  is 
a  direct,  personal,  and  absolute  obligation, 
from  which  nothing  but  performance  can  re- 
lieve him.  The  obligation  of  a  master  to 
famish  to  his  servant  a  reasonably  safe  place 
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in  which  to  work  is  a  direct,  personal,  and 
absolute  obligation,  and  if  such  a  duty  la 
delegated  to  an  agent,  such  agent  is  a  vice 
principal.  Clegg  v.  Seaboard  Steel  Casting 
Co.,  34  Pa.  Super.  Ct.  63,  69. 

In  sending  an  employ^  out  to  work  under 
the  direction  of  a  foreman,  the  employer 
commits  to  the  foreman  as  "vice  principal" 
the  performance  of  the  duty  of  exercising 
reasonable  care  for  the  protection  of  the  em- 
ploy6.  Mack  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
101  S.  W.  142,  144,  123  Mo.  App.  53L 

An  employ^  who  has  the  right  to  give 
orders  to  other  employes  and  to  enforce  obe- 
dience thereto,  and  who  has  the  right  to  re- 
port and  to  procure  the  discharge  of  the 
other  employes  who  understand  the* relation 
and  their  duty  to  obey,  is  a  "vice  principal," 
and  the  employer  Is  liable  for  his  negligence 
in  giving  orders  to  the  other  employes.  Hipp 
V.  Champion  Fibre  Co.,  68  S.  E.  215,  216,  152 
N.  C.  745. 

One  is  a  "vice  principal"  who  Is  em- 
ployed to  hire,  direct,  and  discharge  em- 
ployes, or  to  whom  the  employer  has  delegat- 
ed a  duty  owing  to  workmen,  though  other- 
wise he  may  be  a  fellow  servant;  it  being 
the  authority  given  in  a  particular  matter, 
and  not  the  grade  of  service,  which,  deter- 
mines the  issue  of  vloe  principal  or  fellow 
servant.  Lantry-Sharpe  Contracting  Co.  r. 
McCracken  (Tex.)  134  S.  W.  363,  364. 

An  employ^  Intrusted  with  the  perform- 
ance of  the  employer's  personal  duties  is,  in 
regard  thereto,  a  vice  principal,  and  the  em- 
ployer Is  liable  for  Injuries  to  a  coemploy6 
resulting  from  his  negligence.  Within  this 
rule,  a  car  dispatcher  having  not  only  con- 
trol of  the  motormen  and  conductors  of  an 
interurban  electric  railway,  but  also  control 
of  the  cars  and  their  operation.  Is  a  "vice 
principal"  and  not  a  fellow  servant  Edge 
V.  Southwest  Missouri  Electric  R.  Co.,  104  S. 
W,  90,  97,  206  Mo.  471. 

A  "vice  principal,"  as  the  term  is  used  in 
the  law  of  fellow  servants,  is  a  servant  who 
represents  the  master  in  the  discharge  of 
those  personal  or  absolute  duties  which  ev- 
ery master  owes  his  servant,  as  distinguished 
from  fellow  servants,  who  may  be  said  to 
be  persons  engaged  in  a  common  employment 
in  the  service  of  the  same  master.  Ilollweg 
V.  Bell  Telephone  Co.,  93  S.  W.  262,  264,  195 
Mo.  149. 

Where  the  giving  of  a  warning  Is  not  In- 
cidental to  the  work  on  which  the  servant 
required  to  give  the  warning  Is  engaged,  he 
Is  the  representative  of  the  master,  and  not  a 
fellow  servant;  but,  where  the  duty  of  giving 
the  signal  is  incidental  to  his  general  employ- 
ment, his  failure  to  perform  It  Is  not  Imputa- 
ble to  the  master.  The  duty  of  blowing  the 
whistle  or  ringing  the  bell  resting  on  the  en- 
gineer or  hostler  in  charge  of  an  engine  while 
being  run  on  thp  ash  pit  track  in  a  railroad 
yard  is  an  Incident  of  the  operation  of  the  en- 
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gine,  and  a  failure  to  perform  the  duty  does 
not  Impose  responsibility  on  the  master  for 
Injuries  received  by  an  employ 6  engaged  in 
the  common  work.  Koneski  v.  Delaware,  L. 
A  W.  R.  Co.,  74  Atl.  516,  77  N.  J.  Law,  645, 26 
L.  R.  A.  (N.  S.)  644. 

Servants  to  whom  a  master  delegates  the 
duty  to  use  reasonable  care  to  furnish  other 
servants  with  a  safe  place  to  work,  and  to  see 
that  rules  and  regulations  regarding  care  and 
condition  of  appliances  are  complied  with,  are 
"vice  principals,**  and  not  **fellow  servants.*' 
Girard  v.  Grosvenordale  Co.,  73  AtL  747,  750, 
82  Conn.  271. 

An  employe  Is  a  "vice  principal,"  what- 
ever his  comparative  rank,  or  his  authority 
to  command  or  employ  or  discharge  employes, 
where  he  represents  the  master  in  the  per- 
formance of  the  nondelegable  duty  to  provide 
suitable  appliances  for  the  performance  of  a 
coemploy6  of  the  work  assigned  to  him. 
Frizzell  v.  Sullivan,  83  Atl.  651,  652,  117  Md. 
388  (quoting  8  Words  and  Phrases,  p.  7314). 

The  duty  of  a  master  to  provide  a  rea- 
sonably safe  place  in  which  to  work  is  a  pri- 
mary duty,  and,  when  the  master  delegates  it 
to  a  servant,  the  latter  represents  the  master, 
who  is  responsible  for  <he  manner  in  which 
the  duty*  is  discharged,  and  knowledge  pos- 
sessed by  such  servant  is  the  knowledge  of 
the  master,  and  any  negligence  of  such  serv- 
ant while  discharging  such  duty  is  the  negli- 
gence of  the  master.  Shives  v.  Euo  Cotton 
Mills,  66  S.  E.  141,  143,  151  N.  C.  290. 

The  common-law  doctrine  of  fellow  serv- 
ant, as  construed  by  the  United  States  Su- 
preme Court,  as  well  as  by  the  Supreme  Court 
of  this  state,  makes  an  employ^,  charjred  with 
the  duty  of  keeping  a  safe  place  to  work,  a 
"vice  principal"  of  the  master,  regardless  of 
the  rank  of  the  servant  to  whom  the  duty  is 
intrusted,  and,  under  that  construction,  a 
servant  whose  duty  it  is  to  keep  a  repair 
track  reasonably  safe  for  repairers  at  ^ork 
thereon  is  a  vice  principal  of  the  master, 
and  his  negligence  is  the  negligence  of  the 
master.  El  Paso  &  S.  W.  R.  Co.  v.  Smith, 
108  S.  W.  988,  989,  995,  50  Tex.  Civ.  App.  10. 

It  is  not  the  law  in  the  state  of  Wyo- 
ming that  "persons  employed  in  the  same 
general  work*'  of  the  master  are  "fellow 
servants,**  and  on  principle,  and  by  the  weight 
of  authority,  persons  engaged  in  the  service 
of  the  master,  who  are  intrusted  by  him  with 
the  management  or  direction  of  his  general 
work,  or  with  some  particular  part  thereof, 
are  not  fellow  servants  with  the  subordi- 
nate employ<^s,  but  are  "vice  principals.** 
Johnson  v.  Union  Pac.  Coal  Co.,  76  Pac.  1080, 
1097,  28  Utah,  146,  67  L.  R.  A.  506. 

The  order  of  a  foreman  to  an  experienc- 
ed servant  under  his  control  to  perform  an 
act  merely  incidental  to  the  servant's  em^ 
ployment,  and  not  known  to  the  foreman  to 
be  attended  with  a  hidden  danger,  though  ac^ 


companled  with  an  assurance  of  safety,  is 
the  direction  of  a  superior  servant,  and  not 
of  a  "vice  principal."  Reld  v.  Northwest- 
ern Fuel  Co.,  133  N.  W.  161,  162, 116  Minn.  96. 

Where  employes  are  engaged  in  assisting 
one  another  in  a  common  task,  the  fact  that 
one  takes  the  lead  in  directing  the  work  be- 
cause of  age,  experience,  or  common  consent 
does  not  change  the  relation  of  fellow  serv- 
ants and  make  the  one  so  directing  a  "vice 
principal.*'  Frengen  v.  Stone  &  Webster  En- 
gineering Corp.,  119  Pac.  ia3,  195,  66  Wash. 
204. 

The  mere  assumption  of  the  duties  of 
general  direction  and  superintendence  by  a 
fellow  servant,  in  the  absence  of  authority 
express  or  implied,  does  not  constitute  the 
servant  so  assuming  to  act  "a  vice  principal.'* 
Safety  Insulated  Wire  &  Cable  Co.  v.  Mat- 
thews, 151  Fed.  761,  764,  81  C.  C.  A,  385. 

"Vice  prindpal*'  Is  defined  as  one  who 
performs  personal  duties  of  the  master, 
which  cannot  be  delegated, 'such  as  the  dnt^' 
to  provide  reasonably  safe  machinery  and 
appliances  and  a  reasonably  safe  place  in 
which  to  work,  to  provide  for  inspection  and 
repair  of  premises  and  appliances,  and  to  in- 
form immature,  ignorant,  or  unskilled  sen*- 
ants  of  the  dangers  of  the  situation.  Baler 
v.  Selke,  71  N.  K.  1074,  1076,  211  lU.  512,  103 
Am.  St.  Rep.  208  (citing  Mobile  &  O.  Ry.  Co. 
V.  Godfrey,  39  N.  E.  590,  155  111.  78). 

A  "vice  principal"  is  the  representative 
of  the  master,  and  for  his  acts  and  negligence 
the  master  is  responsible.  An  employ^  of  a 
(*ori)oratlon  may  become  a  vice  principal  in 
two  ways:  First,  he  may  be  Intrusted  with 
the  entire  management  and  supervision  of  all 
the  business  of  the  corporation,  or  with  the 
entire  management  and  supervision  of  a  dis- 
tinct and  separate  department  of  its  business, 
in  which  case  he  may  t)e  termed  a  generaf 
vice  principal  because  in  all  of  his  acts  rela- 
tive to  the  business  of  the  corporation  he 
stands  in  the  place  of  the  master;  second, 
any  employ^  may  he  a  special  vice  principal, 
without  regard  to  rank,  when  performing 
one  of  the  positive  personal  duties  of  the 
master.  An  employ^,  who,  In  the  absence  of 
the  manager,  is  directed  to  look  after  the 
other  employes  and  direct  matters  generally 
the  same  as  any  foreman  would  be  required 
to  do,  is  not  a  vice  principal.  Ruemmeli- 
Braun  Co.  v.  Cahlll,  79  Pac.  260,  261,  14  Okl. 
422  (quoting  and  adopting  the  definition  in 
City  of  Minneapolis  v.  Luudin,  58  Fed.  525. 
7  a  O.  A.  344). 

"If  the  employ^  or  servant  is  clothed 
with  special  power  and  authority  in  the  con- 
duct of  the  master's  business,  in  and  about 
which  is  involved  the  absolute  duty  of  the 
master  to  other  servants  with  respect  to  the 
obligation  to  provide  them  with  safe  Instru- 
mentalities and  a  safe  place  in  which  to 
work,  he  is,  with  respect  to  such  other  em- 
ployes, a  'vice  principal/  when  engaged  in  the 
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performance  of  the  duties  so  involving  the 
absolute  obligations  of  the  master."  Hjelm 
V.  Western  Granite  Contracting  Co.,  102  N. 
W.  384,  385,  94  Minn.  169  (quoting  and  adopt- 
ing definition  in  Perras  v.  A.  Booth  &  Co.,  84 
N.  W.  739,  85  N.  W.  179,  82  Minn.  191). 

A  **vice  principal"  for  whose  negligence 
an  employer  will  be  liable  to  other  employes 
must  be  one  In  whom  the  employer  has  placed 
the  entire  charge  of  the  business,  or  of  a  dis- 
tinct branch  of  it,  giving  him  not  mere  au- 
thority to  superintend  certain  work  of  cer- 
tain workmen,  but  control  of  the  business, 
and  exercising  no  discretion  or  oversight  of 
his  own ;  or  one  to  whom  he  delegates  a  duty 
of  his  own  which  is  a  direct  personal  and  ab- 
solute obligation,  from  which  nothing  but  per- 
formance can  relieve  him.  Any  person  who 
directs  the  places  where  the  employes  shall 
work,  whether  he  be  called  the  superintend- 
ent, foreman,  or  agent,  will  become  in  that 
respect  and  as  to  the  performance  of  that 
obligation  of  the  master,  a  vice  principal. 
Mapes  V.  Pittsburg  Provision  &  Packing  Co., 
31  Pa.  Super.  Ct.  453,  458. 

Under  the  modern  rule  of  the  federal 
courts  the  theory  of  "vice  principal"  as  de- 
termining the  liability  of  a  master  to  a  serv- 
ant for  the  negligence  of  another  employ^ 
has  been  largely  discarded,  and  the  distinc- 
tion between  negligence  which  Is  to  be  imput- 
ed to  the  master  and  that  which  Is  to  be  con- 
sidered as  merely  and  solely  the  negligence  of 
a  fellow  servant  turns  rather  on  the  charac- 
ter of  the  act  than  an  the  relation  of  the 
employes  to  each  other.  Peters  et  al.  v. 
George,  154  Fed.  634,  639,  83  C.  C.  A.  408 
(citing  Chicago,  M.  &  St  P.  R.  Co.  v.  Ross,  5 
Sup.  Ct  184,  112  U,  S.  377,  28  L.  Ed.  787; 
Baltimore  &  O.  R.  It  Co.  v.  Baugh,  13  Sup. 
Ct.  914,  149  U.  S.  368,  37  L.  Ed.  772). 

Where  the  place  where  an  employ^  was 
mining  ore  was  not  reasonably  safe,  and  he 
was  ignorant  of  the  fact,  and  could  not  by 
ordinary  care  have  discovered  the  danger,  it 
was  the  duty  of  the  employer  to  inform  him 
of  it,  and,  in  the  absence  of  an  official  of 
higher  grade,  this  duty  devolved  on  the  fore- 
man, under  whom  he  was  working,  as  "vice 
principal.''  Low  Moor  Iron  Co.  v.  La  Blan- 
ca's  Adm'r,  55  S.  E.  532,  534,  106  Va.  83,  9 
Ann.  Cas.  1177. 

Employes  charged  with  the  duty  of  keep- 
ing a  place  to  work  and  machinery  in  a  safe 
condition,  and  of  inspecting  the  same,  are 
"vice  principals"  of  the  employer,  regardless 
of  their  rank.  Neither  a  roundhouse  in- 
spector charged  with  the  duty  of  inspecting 
the  pilot  of  an  engine,  nor  a  section  foreman 
and  his  men,  required  to  keep  the  track  in 
safe  condition,  are  "fellow  servants"  of  a 
brakeman.  Missouri,  K.  &  T.  Ry.  Co.  v.  Wise, 
106  S.  W.  465,  468 ;  Id.,  109  S.  W.  112,  101 
Tex.  459. 

The  delegation  to  a  coemploy§  of  the 
duty  to  furnish  safe  and  suitable  machinery 


ahd  to  keep  the  same  In  repair  will  not,  un- 
der the  doctrine  of  coservlce,  defeat  an  action 
for  negligence  by  an  employ^,  where  the 
delinquent  was  discharging  one  of  the  per- 
sonal duties  of  the  employer.  Where  the 
employer  is  a  corporation,  the  performance 
of  such  delegated  duty  by  the  subagent  or 
employ 6  is  the  act  of  the  corporation,  and  it 
Is  responsible  for  its  faithful  and  prudent 
performance  to  the  same  extent  as  If  the 
service  was  performed  by  the  highest  officer 
of  the  corporation.  Kane  v.  Babcock  &  Wil- 
cox Co.,  67  Atl.  1014,  1016,  75  N.  J.  Law,  698 
(citing  Steamship  Co.  v.  Ingebregsten,  31  Atl. 
619,  57  N.  J.  Law,  400;  Curley  v.  Iloff,  42 
Atl.  731,  62  N.  J.  Law,  758,  763;  Burns  v. 
Delaware  &  Atl.  Telegraph  &  Telephone  Co., 
59  Atl.  220,  592,  70  N.  J.  Law,  745,  754,  67  L. 
R.  A.  956). 

The  foreman  of  a  crew  building  a  trestle 
for  a  logging  railway  Is  not  such  a  fellow 
servant  of  an  ordinary  workman  thereon  as 
to  preclude  recovery  for  Injuries  resulting 
from  the  foreman's  negligence,  since  the  fore- 
man is  a  "vice  principal"  of  the  master. 
Cook  V.  Chehalis  River  Lumber  Co.,  94  Pac. 
189,  191,  48  Wash.  619. 

A  distinct  and  independent  employ^  to 
whom  is  delegated  the  duty  to  disconnect  and 
make  safe  electric  wires  on  which  others 
must  work  is  ordinarily  a  "vice  principal," 
and  not  a  fellow  servant  with  the  linemen 
and  other  like  workmen.  Massy  v.  Milwau- 
kee Electric  Ry.  &  Light  Co.,  126  N..  W.  544, 
546,  143  Wis.  220,  40  L.  R.  A  (N.  S.)  814, 139 
Am.  St  Rep.  1090. 

Where  a  foreman  had  power  to  and  did 
direct  the  progress  of  the  work,  and  ordered 
another  servant  to  do  a  particular  thing  by 
which  he  was  hurt,  it  does  not  make  the  fore- 
man a  "vice  principal."  Pasco  v.  Minneapolis 
Steel  &  Machinery  Co.,  117  N.  W.  479,  480, 
105  Minn.  132,'  18  L.  R.  A.  (N.  S.)  153. 

Plain  tiff  *s  foreman,  who  had  complete 
control  of  the  digging  of  a  i)lt  in  which  plain- 
tiff was  working  when  injured  by  the  sides 
falling  in,  and  of  the  laborers  working  there- 
in, acted  as  a  "vice  principal"  In  ordering 
plaintiff  to  work  in  the  pit.  Standard  Forg- 
inps  Co.  V.  Saffel,  96  N.  E.  321,  325,  176  Ind. 
417. 

Where  the  foreman  of  a  powder  gang  in 
a  rock  quarry  directed  plaintiff  to  strike  the 
drill  while  it  was  being  held  by  such  foreman 
in  a  hole,  without  removing  the  blast,  with 
reference  to  the  duty  to  warn  plaintiff  of  the 
dangers  attending  the  work  he  was  called  to 
perform,  the  foreman  was  a  "vice  principal," 
and  not  plaintiff's  fellow  servant.  Burrows 
V.  Ozark  White  Lime  Co.,  101  S.  W.  744,  82 
Ark.  343. 

One  having  the  general  control  and  su- 
pervision of  railroad  repair  work  and  giving 
general  directions  respecting  the  movements 
of  work  trains  is  a  "vice  principal/*  and  not 
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a  fellow  servant,  of  the  laborers  employed  to 
do  repair  work.  Jachetta  y.  San  Pedro,  L. 
A-  &  S.  L.  R.  Co.,  105  Pac.  100,  104,  36  Utah, 
470. 

The  duty  of  an  engineer  in  a  sawmill  to 
warn  employes  by  sounding  the  whistle  be- 
fore starting  the  machinery  in  motion  was 
that  of  a  *'vice  principal"  and  not  that  of  a 
fellow  servant,  and  the  master  is  liable  for 
failure  to  perform  the  duty.  Comrade  v.  At- 
las Lumber  &  Shingle  Co.,  87  Pac.  517,  519, 
44  Wash.  470  (citing  McDonough  v.  Great 
Northern  Ry.  Co.,  46  Pac.  834,  15  Wash.  244; 
O'Brien  v.  Page  Lumber  Co.,  82  Pac.  114,  39 
Wash.  537;  Dossett  v.  St.  Paul  &  Tacoma 
Lumber  Co.,  82  Pac.  273,  40  Wash.  276). 

Plaintiff's  intestate  was  employed  to 
shovel  clay  in  a  pit  into  cars.  The  pit  was 
about  20  feet  deep,  and  the  clay  was  taken 
from  the  side  of  the  pit  and  loosened  by  blast- 
ing, so  that  it  could  be  shoveled  into  the 
cars.  Held,  that  the  servant,  whose  duty  it 
was  to  fire  the  blast,  in  giving  timely  warn- 
ing of  the  firing  was  performing  a  masterial 
duty.  Streicher  r.  Davenport  Brick  &  Tile 
Co.  (Iowa)  124  N.  W.  327,  329. 

The  master's  duty  to  warn  his  servant 
of  dangers  in  the  place  of  employment,  of 
which  the  master  has  knowledge,  and  which 
are  unknown  to  the  servant,  is  a  personal 
duty,  for  the  discharge  of  which  the  servant 
has  a  right  to  look  to  the  master;  and  if  the 
master  delegates  another  to  perform  it,  the 
other  stands  in  the  master's  place,  and  the 
master  becomes  liable  for  his  acts  of  negli- 
gence. A  foreman  of  a  crew  in  wh  cli  a  servant 
is  working  is  but  a  "vice  principal"  in  respect 
to  informing  the  servant  of  dangers  attend- 
ant on  the  place  where  the  foreman  directs 
the  servant  to  work.  Hume  v.  Ft.  Halifax 
Power  Co.,  75  Atl.  300,  302,  106  Me.  78,  138 
Am.  St  Rep.  332. 

The  duty  of  a  head  sawyer  to  properly 
handle  the  lever  controlling  the  carriage  on 
which  persons  acting  as  setters  rode  was 
that  of  a  "vice  principal,"  for  the  neglect  of 
whom  the  master  is  liable.  Eiduer  v.  Three 
Lakes  Lumber  Co.,  88  Pac.  326,  327,  45  Wash. 
323  (citing  O'Brien  v.  Page  Lumber  Co.,  82 
Pac.  114,  39  Wash.  537 ;  Dossett  v.  St.  Paul 
&  Tacoma  Lumber  Co.,  82  Pac.  273,  40 
Wash.  276). 

A  machinist,  employed  by  the  master  to 
repair  an  elevator  cable,  was  the  representa- 
tive of  the  master  as  to  his  duty  to  use  rea- 
sonable care  to  provide  the  elevator  operator 
with  a  reasonably  safe  place  in  which  to  work 
and  reasonably  safe  appliances.  Haynie  v. 
Hammond  Packing  Co.,  103  S.  W.  581,  582, 
126  Mo.  App.  88. 

To  constitute  the  foreman  of  a  gang  of 
laborers  a  *'vice  principal,"  for  whose  negli- 
gence the  master  will  be  liable  for  personal 
injuries  to  an  employ^  subject  to  his  control, 
the  master  must  confer  on  him  the  absolute 


management,  exercising  no  discretion  as  to 
the  conduct  of  his  business  except  in  provid- 
ing safe  tools,  a  safe  place  to  work,  safe  ma- 
terials to  work  on,  competent  fellow  servants 
and,  where  necessary,  proper  rules  and  regu- 
lations for  conducting  the  same.  E.  Van 
Winkle  Gin  &  Mach.  Co.  v.  Brooks,  116  Pac. 
908,  909,  29  Okl.  351. 

One  directing  and  superintending  the 
stringing  of  wires  for  a  telegraph  company  is 
the  representative  of  the  company,  and  his 
knowledge  is  the  knowledge  of  the  company. 
Postal  Telegraph  Cable  Co.  v.  Likes,  80  N.  fi. 
136,  141,  225  111.  249. 

A  common  laborer  who  8i>liced  the  hors- 
es for  a  scaffold  on  which  the  employes  work- 
ed was  a  "vice  principal,"  as  he  stood  in 
the  place  of  the  master  in  the  performance  of 
a  personal  and  absolute  duty  toward  the  em- 
ployes working  thereon,  for  the  performance 
of  which  the  master  was  responsible  regard- 
less of  the  rank  and  position  of  such  laborer. 
Schillinger  Bros.  Co.  v.  Smith,  80  N.  E.  65, 
67,  225  111.  74. 

Where  plaintiff,  an  ironworker,  was  in- 
jured by  the  negligence  of  defendant's  fore- 
man in  allowing  "wash  plates"  to  be  used 
in  the  construction  of  a  boat,  to  be  so  negli- 
gently on  the  deck  of  such  boat  that  they  fell 
Into  the  hull,  where  plaintiff  was  working 
and  struck  him,  the  foreman  was  engaged  in 
a  delegable  duty,  and  was  a  fellow  servant 
of  plaintiff,  and  not  a  "vice  principal,"  for 
whose  negligence  defendant  was  liable.  Amoe 
V.  Great  Lakes  Enfrineerlng  Works,  114  N. 
W.  1010,  1011,  151  Mich.  212. 

Where  the  duty  of  inspecting  a  mine  for 
gas  is  delegated  to  a  certain  servant  while 
performing  it,  he  is  as  to  his  coworkers  a 
"vice  principal,"  irrespective  of  his  ordinary 
duties.  Western  Coal  &  Mining  Co.  v.  Bu- 
chanan, 102  S.  W.  €94,  695,  82  Ark.  499. 

One  who  had  general  supervision  of  op- 
erations in  the  part  of  the  coal  mine  where 
plaintiff  worked,  and  gave  personal  direc- 
tions on  one  shift  and  had  a  foreman  on  the 
other,  and  who  had  hired  plaintiff  and  put 
him  to  work  in  the  room,  where  he  was  in- 
jured, was  his  "vice  principal."  Hill  v.  Nel- 
son Coal  Co.,  104  Pac.  876,  880,  40  Mont  1. 

A  mine  boss  discharging  the  duty  of  the 
employer  in  furnishing  to  an  employ^,  en- 
gaged in  mining  ore  as  a  common  laVorer.  a 
reasonably  safe  place  in  which  to  work  is  a 
"vice  principal,'*  and  not  a  fellow  servant 
of  the  employfi.  Low  Moor  Iron  Co.  v.  I-a 
Bianca's  Adm'r,  55  S.  E.  532,  634,  106  Va. 
83,  9  Ann.  Cas.  1177. 

A  mining  boss,  employed  to  inspect  the 
safety  of  the  mine,  as  required  by  Bums' 
Ann.  St  1901,  §  7479,  in  the  performance  of 
his  duty  to  see  that  the  mine  is  safe,  is  the 
"vice  principal,"  and  not  the  fellow  senant 
of  a  miner  injured  by  the  negligence  of  the 
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boss.    Antioch  Coal  Co.  ▼.  Hockey,  82  N.  E. 
76,  78,  1C9  Ind.  247. 

In  an  action  for  Injuries  while  working 
in  defendant's  mine  by  the  use  of  an  unsafe 
fuse  furnlslied  by  its  shift  boss,  held,  that  in 
so  furnishing  the  fuse  the  shift  boss  acted  as 
a  "vice  principal"  for  defendant,  which  was 
liable  for  his  negligence,  which  was  the  prox- 
imate cause  of  plaintifTs  injury.  Laitinen  v. 
Shenango  Furnace  Co.,  114  N.  W.  264,  265, 
103  Minn.  88. 

Under  Sand.  &  H.  Dig.  i  6248,  providing 
that  persons  engaged  in  the  operation  of  a 
railroad,  who  are  intrusted  with  the  duty 
and  authority  of  superintendence  of  other 
persons  in  the  railroad  service,  are  "vice 
principals"  of  the  railroad  and  not  "fellow 
servants*'  with  those  superintended  by  them, 
a  train  dispatcher,  who  governs  the  move- 
ment of  trains  and  originate;^  their  running 
orders,  and  a  conductor,  under  whose  direc- 
tion a  train  is  actually  run,  are  not  "fellow 
servants"  with  a  fireman  on  the  train.  Choc- 
taw,  O.  &  G.  Ry.  Co.  v.  Doughty,  91  S.  W. 
768,  769,  77  Ark.  1. 

Arlcansas  St.  §  6658,  provides  that  all 
persons  engaged  in  the  service  of  any  rail- 
road corporation,  fordgn  or  domestic,  do* 
ing  business  in  said  state,  who  are  intrusted 
by  such  corporation  with  the  authority  of  su- 
peiintendence,  control,  or  command  of  other 
persons  in  the  employ  of  such  corporation,  or 
with  authority  to  direct  any  other  employ^ 
in  performance  of  any  duty,  are  "vice  princi- 
pals" of  such  corporation  and  not  fellow 
servants  of  such  employ^.  The  members  of 
a  train  crew  who  set  cars  on  a  spur  track 
are  "fellow  servants"  of  the  brakeman  on 
another  train  injured  while  his  car  is  pass- 
ing the  cars  on  the  spur  track  because  the 
cars  on  the  spur  track  are  left  too  close  to 
the  main  track.  Ham  v.  St.  Louis  &  S.  F.  B. 
Co.,  117  S.  W.  108,  109.  136  Mo.  App.  17. 

As  to  what  makes  a  "vice  principal," 
the  generally  received  doctrine  is  as  stated 
in  Whart  Neg.  |  229;  "When  the  employer 
leaves  everything  in  the  hands  of  the  mid- 
dleman, reserving  to  himself  no  discretion, 
then  a  middleman's  negligence  is  the  em- 
ployer's negligence,  for  which  the  latter  is 
liable."  One  who  contracts  with  a  mining 
company  to  break  down  rock  and  ore  for  a 
certain  distance  to  disclose  the  vein,  at  a 
stipulated  price  per  foot,  the  company  to 
furnish  ste^ui  drill  and  keep  the  drift  clear 
of  rock,  as  the  contractor  broke  it  down,  is 
to  be  regarded  as  a  contractor  with,  and  not 
a  servant  of,  the  company.  He  is  not  a  fel- 
low servant  with  the  superintendent  of  the 
company,  under  whose  direction  his  work  is 
performed.  May  hew  v.  Sullivan  Mining  Co., 
76  Me.  100,  109. 

Where  a  general  manager  of  a  depart- 
ment is  appointed  in  obedience  to  a  statute, 
making   such   appointment  compulsory   and 


making  such  manager  expressly  responsible 
and  independent  of  his  employer's  control, 
such  employer  Is  not  liable  for  anything  more 
than  due  care  in  selecting  him;  He  is  not  a 
"vice  principal,"  because  he  is  not  really  the 
agent  of  the  principal.  Sale  Creek  Coal  & 
Coke  Co.  V.  Priddy,  96  S.  W.  610,  612,  117 
Tenn.  168,  10  Ann.  Cas.  745  (quoting  from 
and  approving  1  Shear.  &  R.  Neg.  S  231). 

One  may  become  a  "vice  principal"  only 
either  when  he  is  performing  or  charged 
with  one  of  the  positive  duties  of  a  master 
belonging  to  that  class  which  the  master  can- 
not delegate  to  a  subordinate,  so  as  to  relieve 
himself  from  liability  for  the  negligent  acts 
of  such  subordinate,  or  where  he  is  placed  in 
the  absolute  control  and  management  of  an 
entire  business  or  of  a  distinct  and  separate 
department  of  a  business.  Mollhoff  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  82  Pac.  733,  734,  15 
Okl.  540. 

Where  a  servant  in  charge  of  a  straw 
chopper,  superintending  the  work,  puts  an- 
other servant  to  work  thw eon,  such  superin- 
tending servant  is  not  a  fellow  servant  of  the 
other,  but  a  **vice  principal"  of  the  master 
as  to  the  duty  of  giving  instructions.  Wyman 
V.  Berry,  75  Ati,  123,  125,  106  Me.  43,  20  Ann. 
Cas.  489. 

Where  an  oil  company  established  a  boil- 
er repair  shop  and  intrusted  its  sole  charge 
to  a  superintendent,  who  hired  and  discharg- 
ed workmen  and  gave  orders  In  relation  to 
the  work,  the  superintendent  was  a  "vice 
principal,"  not  a  fellow  servant  of  the  work- 
men in  the  repair  shop.  Green  v.  Washing- 
ton Oil  Co.,  64  Atl.  877,  878,  216  Pa.  35. 

Where  a  foreman  gave  directions  for  the 
drilling  of  certain  holes  for  blasting,  but  left 
to  a  workman  the  handling  of  the  battery 
and  the  firing  of  the  shots,  and  without  giv- 
ing notice,  and  in  violation  of  the  usages  of 
the  business,  the  workman  fired  a  blast,  and 
another  workman  was  injured,  the  workman 
firing  the  blast  was  not  a .  "vice  principal" 
within*  Act  June  10,  1907  (P.  L.  523),  for 
whose  negligence  the  master  would  be  liable. 
Coleman  v.  keenan,  72  Atl.  267,  268,  22:^ 
Pa.  29. 

A  shift  boss  and  powderman,  who  had 
charge  of  blasting  and  drilling  in  connection 
with  railroad  construction  work,  and  who 
used  dynamite  which  required  skill  and  great 
care,  were  not  the  "fellow  servants"  of  a 
common  laborer  engaged  in  shoveling  earth  in- 
to cars  in  the  cut  which  was  being  construct- 
ed, and  who  had  no  means  of  knowing  what 
they  were  doing,  and  no  means  of  guarding 
against  their  acts,  but  were  "vice  principals," 
and  were  bound  to  notify  laborers  in  places 
made  dangerous  by  their  work.  Ongaro  v. 
Twohy,  94  Pac.  916,  917,  49  Wash.  93. 

It  being  defendant's  duty  to  see  that  its 
cars  were  properly  inspected  for  the  safety 
of  its  employes,  if  it  delegated  this  duty  to 
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oue  of  Its  employes,  such  employ^  in  making 
the  Inspection  would  be  a  "vice  principal," 
and  not  a  fellow  servant.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Blachley,  109  S.  W. 
095,  999,  50  Tex.  Civ.  App.  141. 

Where  an  employer  places  a  foreman  in 
charge  of  the  construction  of  a  building,  with 
authority  to  control  and  direct  the  workmen, 
who  are  instructed  to  obey  his  orders,  and  a 
workman  receives  injury  while  obeying  the 
foreman's  order,  the  foreman's  negligence  is 
the  employer's.  McCracken  v.  Lantry-Sharpe 
(Contracting  Co.,  101  S.  W.  520,  45  Tex.  Civ. 
App.  485. 

Wliere  defendant  directed  its  superin- 
tendent to  obtain  and  set  up  a  pile  driver  for 
use  on  the  succeeding  day,  the  negligence  of 
the  superintendent  in  failing  to  properly  stay 
the  pile  driver,  which  resulted  in  an  injury 
to  a  servant  while  working  on  the  same,  was 
the  negligence  of  a  "vice  principal,"  and  not 
of  a  fellow  servant  Wilder  v.  Great  Western 
Cereal  Co.,  109  N.  W.  789,  791,  134  Iowa,  451. 

One  through  whom  the  proprietor  of  a 
livery  stable  conducts  it,  and  who  is  the  man- 
ager and  superintendent  thereof,  and  employs 
help,  is  the  *'vice  principal"  of  the  master, 
for  whose  negligence  in  falling  to  instruct 
a  common  laborer  how  to  start  an  engine, 
great  danger  being  attendant  thereon  unless 
it  was  started  properly,  the  master  is  liable. 
Tlvnan  v.  Keahon,  101  N.  Y.  Supp.  1076,  1077, 
117  App.  I>iv.  50. 

Where  defendant's  superintendent  in 
charge  of  the  raising  of  beams  in  defendant's 
mill  directed  plaintiff  to  move  the  end  of  a 
beam  supported  by  a  defective  chain  from 
where  the  beam  had  caught,  and  plaintiff 
was  injured  by  the  fall  of  the  beam,  caused 
by  the  breaking  of  the  chain,  the  superintend- 
ent was  plaintiff's  "vice  principal,"  and  not 
his  fellow  servant,  under  the  rule  that,  so 
far  as  the  superintendent  represents  the  em- 
ployer in  the  discbarge  of  duties  resting  on 
him  with  reference  to  the  safety  of  the  em- 
ploy6,  his  negligence  is  not  that  of  a  fellow 
servant  but  of  the  employer.  McGuire  v. 
Waterloo  &  Cedar  Falls  Union  Mill  Co.,  lll^ 
N.  W.  850,  851,  137  Iowa,  447. 

Plaintiff  was  assistant  engineer  in  charge 
of  a  stationary  engine.  He  worked  nights, 
and  reported  to  the  chief  engineer  for  orders, 
and  when  the  plant  was  not  running  acted  as 
night  watchman,  and  had  instructions  to  re- 
port the  necessity  of  repairs  to  the  chief  en- 
gineer, who  was  to  have  them  made.  He  oc- 
casionally made  simple  repairs  himself.  Tbe 
engine  became  defective,  and  plaintiff  report- 
ed the  fac  t  to  the  chief  engineer,  who  neglect- 
ed to  make  the  repairs,  and  plaintiff  was  in- 
jured. Held,  that  the  chief  engineer  was  a 
"vice  principal"  and  not  a  fellow  servant  of 
plaintiff,  and  that  the  latter  was  entitled  to 
recover  for  the  injuries  received.  Peterson 
V.  O.  W.  Van  Dusen  ft  Oo^  111  N.  W.  839, 
840,  101  Minn.  50. 


Where  the  general  foreman  in  charge  of 
the  excavating  for  the  foundation  of  a  build- 
ing sent  a  blasting  crew  to  another  part  of 
the  foundation  and  directed  a  certain  work- 
man to  dear  the  Ice  and  snow  out  of  a  hole 
which  had  been  drilled  in  the  rod^  by  other 
workmen,  and  this  workman  was  injured  by 
dynamite  left  there  exploding,  the  foreman 
was  a  "vice  prindpal"  charged  with  the  duty 
to  exerdse  proper  care  to  provide  a  reason- 
ably safe  place  for  the  employ^  to  work. 
Carlson  v.  James  Forrestal  Co.,  112  N.  W. 
626,  101  Minn.  446. 

Plaintiff,  a  head  stone  mason  in  charge 
of  a  stone  gang,  was  injured  by  the  tall  of  a 
stone  by  the  breaking  of  a  defective  derrick 
chain.  When  chains  needed  repairs,  or  new 
ones  were  required,  they  were  obtained  from 
the  blacksmith,  frequently  under  plaintiff's 
direction,  and  at  other  times  on  motion  of 
members  of  the  crew.  I'laintiff,  on  the  day 
before  the  acddent,  in  the  absence  of  the  gen- 
eral foreman,  complained  to  U.,  in  charge 
of  ordinary  supplies,  of  the  defective  charac- 
ter of  the  chain,  and  was  told  to  go  on  with 
the  work,  and  that  H.  would  see  that  it  was 
fixed.  II.  had  no  authority  as  to  tools  and 
appliances  used.  Both  H.  and  plaintiff  had 
authority  to  employ  men.  Held,  that  H.  was 
not  the  "vice  principal,"  and  that  Ills  promise 
to  repair  did  not  excuse  plaintiff  on  assuming 
the  risk  of  using  the  chain.  Wolk  v.  Smith, 
105  Pac.  138,  139,  56  Wash.  33. 

Where  defendant  employer  intrusted  a 
paper-cutting  machine  and  its  care  and  re- 
pair into  the  hands  of  a  foreman,  who,  know- 
ing of  the  defective  condition  of  the  machine, 
directed  plaintiff,  who  was  ignorant  of  such 
condition,  to  operate  it,  the  foreman  was  the 
representative  and  agent  of  defendant  and 
not  a  fellow  workman  of  plaintiff.  Brunger 
V.  Pioneer  Roll  Paper  Co.,  92  Pac.  1043,  1045, 
6  Cal.  App.  691. 

A  master  mechanic  of  a  steel  works  la  a 
"vice  principal"  and  not  a  fellow  servant  of 
other  employes  of  the  works,  where  It  ap- 
pears that  he  has  entire  charge  of  Ihe  re- 
pairs, employs  and  discharges  the  repairmen, 
and  has  the  authority  to  determine,  without 
being  required  to  consult  any  higher  officer, 
when  and  what  repairs  are  necessary,  and  to 
select  his  own  nieajis  for  executing  his  plans. 
("legg  V.  Seaboard  Steel  Casting  Co.,  34  Pa. 
Super.  Ct  63,  08. 

Though,  in  a  servant's  action  for  injuries 
in  a  repair  Job,  it  is  a  question  for  the  Jury 
whether  K.  was  a  fellow  servant  or  a  "vice 
l)riuclpal,"  proof  that  defendant's  master  me- 
chanic ordered  plaintiff  to  work  under  E.. 
defendant's  millwright,  and  that  on  all  repair 
jobs  within  his  Jurisdiction  E.  had  exerdsed 
superintendence  and  control  over  the  men 
working  with  him,  is  suffldent,  in  the  absence 
of  countervailing  evidence,  to  Justify  the  In- 
ference that  £.  was  vested  by  defendant  with 
the   power   of   superintending   control  over 
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plaintiff,  so  as  to  constitute  him  a  vice  prin- 
cipal. Gale  V.  Helmbacher  Forge  &  Rolling 
Mills  Co.,  140  S.  W.  77,  79,  159  Mo.  App.  639* 

Plaintiff  and  D.  were  employed  by  de- 
fendant in  dismantling  heavy  machinery  In 
the  World's  Fair  buUdlngs.  D.  was  foreman 
under  a  superintendent  who  was  under  a 
manager  there.  The  day  before  the  accident* 
a  heavy  wooden  frame,  25  feet  high,  had 
been  erected  and  temporarily  fastened  in 
place  with  guy  ropes  under  the  direction  of 
D.,  to  be  used  to  lift  and  move  the  heavy 
parts  of  an  engine.  On  the  day  of  the  acci- 
dent, plaintiff  and  four  other  men  were  work- 
ing under  D.  to  permanently  secure  this 
frame  in  place.  D.  directed  plaintiff  to  go 
upon  the  frame,  and  after  he  had  climbed 
there  for  the  purpose  of  moving  one  of  the 
ropes  which  held  this  frame  in  place,  so  that 
they  could  use  it  at  another  place  as  a  per- 
manent guy  rope,  D.  untied  it  below,  and  the 
frame  fell  and  injured  plaintiff.  Held,  D. 
was  not  a  "vice  principal."  but  was  a  fellow 
servant"  of  plaintiff,  and  defendant  was  not 
liable  for  his  negligence.  Westiughouse, 
Church,  Kerr  ft  Co.  v.  Callaghan,  155  Fed. 
a97,  401,  83  C.  C.  A.  669,  19  L.  R.  A.  (N.  S.) 
361. 

A  train  dispatcher  is  a  "vice  principal," 
and  not  a  "fellow  servant,"  of  an  engineer 
of  a  train  running  under  his  orders.  Santa 
F6  Pac.  R.  Co.  V.  Holmes,  136  >'ed.  66.  69,  68 
C.  C.  A.  634  (citing  Northern  Pacific  Ry.  Co. 
V.  Dixon.  24  Sup.  Ct.  6S;^.  194  U.  S.  338.  48  L. 
Ed.  1006 ;  Oregon  Short  Line  ft  U.  N.  R.  Co. 
V.  Frost,  74  Fed.  965,  21  C.  C.  A.  186 ;  North- 
ern Pacific  Ry.  Co.  v.  Mix,  121  Fed.  476,  57 
C.  C.  A.  592). 

A  servant  of  a  carriage  manufacturer 
placed  in  charge  of  a  wagon  used  to  haul 
vehicles  from  the  factory  to  depots  for  ship- 
ment, and  who  has  authority  to  employ  men 
to  assist  him,  and  who  directs  them  in  the 
work,  is  a  "vice  principal,"  and  not  a  fellow 
servant,  of  the  men.  Mclntyre  v.  Tebbetts, 
120  S.  W.  621,  623,  140  Mo.  App.  116. 

A  locomotive  engineer  and  a  swltctmian 
whose  duty  it  was  to  give  signals  to  control 
movement  of  a  train  in  the  making  of  a  cou- 
pling by  a  conductor  were  fellow  servants  of 
the  conductor,  and  not  "vic^  priucipuls,"  as 
having  superintending  control  within  Rail- 
road I^w  (Laws  1890,  c.  565,  as  amended  by 
Laws  1906,  c.  657)  §  42a.  Eagen  v.  Ruffalo 
Union  Terminal  R.  Co.,  93  N.  B.  1110,  1111, 
200  N.  Y.  478. 

An  engineer  in  charge  of  an  engine  used 
in  the  yards  of  a  factory  Is  not  a  vice  prin- 
cipal within  the  scope  of  Railroad  Law  (Con- 
sol.  Lews.  c.  49)  f  42a,  making  engineers  in  ! 
the  employ  of  a  railroad  corporation  "vice 
principals"  of  such  corporation  or  the  receiv- 
er of  such  corporation,  as  the  company  in 
charge  of  the  factory  was  not  a  railroad  cor- 
poration or  a  receiver  thereof.    Matrusdello 


V.  Milllken  Bros.,  126  N.  Y.  Supp.  739,  742, 
141  App.  Div.  769. 

A  motorman  took  his  car  into  a  barn, 
and,  while  he  was  standing  in  the  rear  of  it, 
a  second  car  in  charge  of  another  motorman 
came  up  and  stopped  four  feet  away.  The 
conductor  of  the  second  car  turned  the  trolley 
pole  around  to  the  front,  and,  being  unable 
to  place  it,  the  motorman  of  the  second  car 
made  the  contact,  whereupon  the  car  moveil 
suddenly  forward,  and  the  motorman  of  the 
first  car  was  crushed  between  the  cars.  Held, 
that  the  motorman  of  the  second  car  was  the 
"vice  princlpar  to  the  other  motorman,  with- 
in Railroad  Law  (Laws  1890,  c.  565)  9  42a, 
as  added  by  Laws  1906,  c.  667,  defining  "vice 
principals,"  as  those  intrusted  with  the  au- 
thority of  superintendent^,  control,  or  com- 
mand of  other  persons  employed  or  with  au- 
thority to  direct  or  control  any  other  em- 
ploy6  In  the  duty  of  such  employ^,  or  who 
have  for  the  time  being  physical  control  or 
direction  of  the  movement  of  a  car,  etc.  Gor- 
man v.  Brooklyn,  Q.  C.  ft  S.  R.  Co.,  131  N. 
Y.  Supp.  686,  687,  147  App.  Dlv.  21. 

A  person  in  control  of  a  train  on  which 
live  stock  was  being  transported  was  tho 
"vice  principal"  of  the  railroad,  and  notice 
to  him  by  the  shipper  of  the  danger  of 
switching  the  car  with  the  stock  onto  a  track 
running  into  a  district  infected  with  cholera 
was  notice  to  the  corporation.  Council  v. 
St.  Louis  ft  S.  F.  R.  Co.,  100  S.  W.  57,  58, 
123  Mo.  App.  432. 

The  engineer  and  conductor  of  a  train 
are*  not  "vice  principals"  in  their  relation 
to  the  fireman  of  said  train.  Hayes  v.  New 
York,  N.  H.  ft  H.  R.  Co.,  105  K  Y.  Supp. 
592,  593,  121  App.  Div.  198. 

Conductors  and  engineers  engaged  in 
running  and  operating  trains  are  "vice  prin- 
cipals" and  not  "fellow  sen-ants"  of  a  brake- 
man,  and  their  negligence  is  the  negligence 
of  the  company.  Southern  Indiana  Ry.  Co. 
V.  Baker,  77  N.  B.  64-66,  37  Ind.  App.  405. 

Where  plaintiff  was  employed  by  a  rail- 
road company  as  one  of  an  extra  gang 
of  track  and  bridge  repairers  under  its  fore- 
man, and  the  foreman  ordered  one  of  the 
men,  R.,  to  take  charge  of  a  car  which  fol- 
lowed that  on  which  the  foreman  rode,  to 
stop  at  curves,  and  to  look  out  for  trains, 
and  R.  occupied  a  position  where  he  had 
control  of  the  brake,  and  where  it  was  his 
duty  to  look  out  for  the  trains,  R.  was  a 
"vice  priucipaL"  Warren  v.  Chicago,  B.  & 
Q.  Ry.  Co.,  87  S.  W.  585,  586,  113  Mo.  App. 
498. 

Under  the  law  of  Virginia,  the  main- 
taining of  a  safe  roadbed  by  a  railway  com- 
pany is  a  duty,  in  the  performance  of  which 
a  servant  is  a  vice  principal  for  whose  neg- 
lect, resulting  in  the  injury  of  another  serv- 
ant, the  company  is  responsible^  and  not  a 
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"fellow  servant."  Louisville  &  N.  R.  Co.  v. 
Pointer's  Adm'r,  69  S.  W.  1108,  1113,  113  Ky. 
952. 

A  foreman  of  a  railroad  construction 
gang,  employed  in  unloading  cinders  from 
oars  and  preparing  the  roadbed,  bad  power 
to  hire  and  discharge  the  laborers  and  direct 
their  movements.  He  had  also  power  to  di- 
rect the  movements  of  a  train  crew  employed 
In  placing  the  cars  where  they  were  to  be 
unloaded.  Held,  that  the  foreman  was  not 
a  fellow  servant  of  a  member  of  the  gang 
but  was  the  employer's  "vice  principal." 
Chicago  &  E.  I.  R,  Co.  v.  Kimmel,  77  N.  E. 
936,  937,  221  111.  547. 

Where  workmen,  under  control  of  a 
division  engineer,  were  doing  work  of  a  rail- 
road company  in  undermining  supports  of  a 
bridge,  in  absence  of  a  showing  to  the  con- 
trary, they  would  be  presumed  to  be  in  the 
company's  employ,  and  thus  being,  as  to  a 
conductor  injured  by  collapse  of  the  bridge, 
the  alter  ego  of  the  company  under  Rev.  8t. 
1895,  art  4560f,  making  persons  intrusted 
by  a  railway  corporation  with  control  over 
others  in  its  employ  "vice  principals"  of  the 
company,  they  having  knowledge  of  danger 
created,  which  was  knowable  to  them  in  ex- 
ercise of  ordinary  care,  the  company  oc- 
cupied the  same  position  as  to  knowledge  to- 
ward the  conductor.  Beaumont,  S.  L.  &  W. 
R.  Co.  v.  Olmstead,  120  S.  W-  596,  600,  56 
Tex.  Civ.  App.  96. 

Burns'  Ann.  St  1901,  §  7083,  provides 
that  every  railroad  or  other  corporation 
operating  in  the  state  shall  be  liable  for 
personal  injuries  suffered  by  any  emifloy^ 
while  in  the  service,  exercising  due  care,  if 
the  injury  was  caused  by  the  negligence  of 
any  person  in  the  sendee  of  such  corporation 
having  charge  of  any  signal,  telegraph  office, 
switchyard,  shop,  roundhouse,  locomotive 
engine,  or  train  upon  a  railway,  etc.  Held, 
that  such  act  enlarged  the  class  of  "vice 
principals"  previously  existing,  and  under  it 
railroad  corporations  were  liable  for  injuries 
to  a  servant  caused  by  the  negligence  of  an 
employ^  in  charge  of  any  signal,  etc.  Pitts- 
burgh, Cn  C.  &  St  L.  Ry.  Co.  v.  Llghtheiser, 
78  N.  E.  1033,  1035,  168  Ind.  438. 

A  conductor  in  charpe  of  a  freight  train 
backed  his  train  into  a  siding  with  such 
force  as  to  throw  a  heavy  casting  from  a 
car,  which  was  standing  on  the  siding  and 
which  was  struck  by  the  freight  train,  onto 
the  main  track,  where  It  was  struck  by  a 
passenger  train,  which  it  wrecked,  thereby 
injuring  the  fireman  of  such  passenger  train. 
A  rule  of  the  railroad  required  employes  In 
charge  of  trains  to  promptly  report  to  the 
superintendent  any  incident  Involving  the 
obstruction  of  the  road,  to  repair  damages 
and  take  entire  charge  of  necessary  work, 
and  to  first  protect  the  train  with  proper 
danger  signals,  and  take  every  precaution  to 
prevent  further  accident    Held  that,  under 


the  laws  of  Tennessee,  the  crews  of  the 
freight  and  passenger  trains  were  fellow 
servants  up  to  the  time  when  the  casting 
was  thrown  upon  the  main  track,  but,  from 
that  time  until  the  time  when  the  passenger 
train  was  wrecked,  the  conductor  of  the 
freight  train  was,  by  virtue  of  the  rail- 
road's rule,  a  "vice  principal,"  whose  duty 
it  was,  as  a  representative  of  the  railroad, 
to  remove  the  obstruction  from  the  main 
track  and  to  warn  the  approaching  passenger 
train  for  its  protection.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Curd,  89  S.  W.  140,  141, 
133  Ky.  138,  134  Am.  St  Rep.  444. 

Rev.  St  1899,  {  2874,  provides  that  per- 
sons intrusted  by  a  railroad  corporation  with 
the  authority  of  command  of  other  persons 
in  the  employ  of  the  corporation,  or  the  au- 
thority to  direct  any  other  servant  in  the  per- 
formance of  any  duty,  or  with  any  duty  ow- 
ing by  the  master  to  the  servant,  are  vice 
principals  of  the  corporation.  A  rule  by  a 
railroad  corporation  provided  that-  passenger 
conductors  have  entire  charge  of  their  trains 
and  of  all  persons  employed  thereon,  and 
will  be  held  responsible  for  the  prompt 
and  safe  movement  of  their  trains  and  the 
conduct  of  the  trainmen.  Held,  that  a  con- 
ductor is  not  a  fellow  servant  of  the  master 
mechanic  while  the  latter  is  riding  on  the 
locomotive  for  the  purpose  of  discovering 
and  remedying  a  defect  in  the  locomotive,  but 
is  a  "vice  principal" ;  and  the  railroad  cor- 
poration will  be  liable  for  the  death  of  the 
master  mechanic,  caused  by  the  negligence 
of  the  conductor,  under  Rev.  St  1899,  i 
2864  (Ann.  St.  1906,  p.  1637),  providing  that 
a  railroad  corporation  shall  be  responsible 
for  the  death  of  a  person  resulting  from  the 
negligence  of  any  employ^  while  running  a 
train.  Tabor  v.  St  Louis,  I.  M.  &  S.  Ry. 
Co.,  109  S.  W.  764,  768,  210  Mo.  885,  124 
Am.  St  Rep.  728. 

Defendant  railroad  company  was  en- 
gaged in  constructing  a  railroad  on  which 
trains  west  of  C.  were  operated  under  bul- 
letin orders  issued  by  defendant's  train- 
master. An  order  was  issued  that  all  east- 
bound  work  trains  should  have  right  of  way 
over  westbound  trains  between  12  o'clock 
noon  and  12  oVlock  midnight,  and  vice  versia 
between  12  o'clock  midnight  and  12  o'clock 
noon.  On  the  day  of  the  accident  plaintiff, 
as  engineer,  was  running  an  extra  east-bound 
train  about  60  miles  west  of  C,  and  at  1 
o'clock  p.  m.  his  train,  having  the  right  of 
way  under  such  orders,  was  run  into  by  a 
west-bound  train  in  charge  of  the  trainmaster 
as  foreman  in  charge  of  a  crew  of  laborers. 
The  latter  train  was  run  at  a  high  rate  of 
fspeed  on  a  crooked  track  through  a  rough 
and  mountainous  country,  and  no  flagman 
was  put  out  or  any  steps  taken  to  protect 
plaintifTs  east-bound  train.  Held,  that  the 
negligence  of  the  trainmaster  in  permitting 
his  train  to  be  run  in  violatloa  of  the  bulletin 
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was  negligence  In  his  capacity  as  "vice  prin- 
cipal," and  not  as  plaintiff's  fellow  servant, 
for  which  the  railroad  company  was  re- 
sponsible. Morrison  v.  San  Pedro,  L.  A.  & 
S.  L.  B.  Co.,  88  Pac.  998,  1001,  32  Utah,  85 
(citing  Pittsburgh  Bridge  Co.  v.  Walker,  48 
N.  E.  915,  170  111.  550;  Chicago  &  Alton  R. 
Co.  v.  May,  108  111.  288 ;  Sante  F6  P.  R.  Co. 
V.  Holmes  [decided  May  21,  1906]  202  U.  S. 
438,  26  Sup.  Ot.  676,  50  L.  Ed.  1094). 

A  brakeman   signaling  to  the  engineer 
of  a  freight  train  was  not  in  the  "physical 
control  or  direction  of  the  movement  of  a 
signal,"  within  Laws  1906,  c.  657,  i  42a,  so 
as  to  render  him  a  vice  principal  of  the  rail- 
road company,  and  make  tbe  company  Uable 
for  his  negligence  to  a  station  agent  who 
Independent   of    the    statute    would    be   his 
fellow  sen^ant;    that  phrase  being  primarily 
directed  to  tbe  operation  of  mechanical  de- 
vices or  machinery.     Laws  1900,  c.  657,   § 
42a,  provides  that  employees  of  a  railroad  com- 
pany Intrusted  with  superintendence  or  con- 
trol of  other  persons  in  the  same  employ,  or 
with  the  authority  to  control  any  other  em- 
ploy^,  or  who  have  as  a  part  of  their  duty 
physical  control  or  direction  of  the  movement 
of  a  signal,  switch,  locomotive  engine,  etc., 
shall   be   deemed   '*vlce   principals."     Held, 
that  the  "direction  and  control"  referred  to 
means   that  Which  proceeds  from   superior 
authority,  and  the  mere  fact  that  an  engineer 
switching  freight  cars  had  to  rely  upon  a 
rear  brakeman  to  give  signals  woud  not  give 
the  brakeman  authority  to  control  the  engi- 
neer within  the  meaning  of  the  statute  so 
as  to  make  him  a  vice  principal  of  the  rail- 
road company,  so  as  to  render  the  company 
liable  for  injuries  to  a  station  agent  from 
the  negligence  of  the  brakeman   who  inde- 
pendently of  the  statute  would  be  his  fellow 
servant.    Hallock  v.  New  York,  O.  &  W.  Ry. 
Co.,  90  N.  E.  1124,  1126,  197  N.  Y.  450. 

Laws  1906,  p.  1682,  c.  657,  as  amended, 
providing  that  in  all  actions  against  a  rail- 
road corporation  for  personal  Injury,  or 
death  resulting  from  personal  injury,  while 
in  the  employment  of  such  corporation,  aris- 
ing from  its  negligence  or  that  of  any  of  its 
officers  or  employes,  It  shall  be  held  that 
persons  in  the  service  of  any  such  railroad 
corporation,  who  are  Intrusted  with  the  au- 
thority to  direct  or  control  any  other  em- 
ploy6  in  the  performance  of  duty  of  such  em- 
ploy6,  or  who  have  as  a  part  of  their  duty 
for  the  time  being  physical  control  or  direc- 
tion of  the  movement  of  a  signal,  switch, 
locomotive  engine,  car,  train,  or  telegraph 
office,  are  "vice  principals"  of  such  corpora- 
tion, and  are  not  fellow  servants  of  such  in- 
jured or  deceased  employe's,  is  not  uncon- 
stitutional, and  does  not  create  a  new  cause 
of  action,  but  merely  declares  what  may  be 
regarded  as  prima  facie  evidence,  and  as 
such  a  rule  of  evidence  is  valid.  Schradln 
V.  New  York  Cent  &  H.  R.  R.  Co.,  103  N.  Y. 
Supp.  73-^5. 


Under  Laws  1902,  p.  1748,  c  600,  mak- 
ing the  master  liable  for  death  of  an  employ^ 
caused  by  the  negligence  of  any  person  in  the 
service  of  the  employer  intrusted  with  or 
exercising  superintendence,  whose  sole  or 
principal  duty  is  that  of  superintendence, 
etc.,  as  supplemented  by  Laws  1906,  p.  1682, 
c.  667,  declaring  that  persons  having  author- 
ity of  superintendence,  control,  or  command 
of  other  persons  in  tbe  employment  of  a 
railroad  or  with  authority  to  direct  or  con- 
trol any  other  employ^  in  the  performance 
of  his  duty,  etc.,  are  "vice  principals,"  and 
not  fellow  servants,  the  foreman  of  a  rail- 
road section  crew  in  the  performance  of 
his  duty  to  warn  a  member  of  the  crew  of 
the  danger  from  an  approaching  express 
tratn  was  a  '*vice  principal,"  and  not  a  fel- 
low servant  La  Placa  v.  Lake  Shore  & 
M.  S.  Ry.  Co.,  Ill  N.  Y.  Supp.  797,  799,  127 
App.  Div.  843. 

Laws  1906,  p.  1682,  c.  667,  known  as  the 
"Barnes  act"  provides  that  In  all  actions 
against  a  railroad  for  injuries  to  an  em- 
ploy6  from  the  negligence  of  such  railroad 
or  its  officers  In  addition  to  the  liability  now 
existing  by  law  It  shall  be  held  that  persons 
engaged  In  the  service  of  any  railroad,  in- 
trusted with  the  authority  of  superintend- 
ence of  other  employes,  or  who  have  as  a 
part  of  their  duty  physical  control  or  direc- 
tion of  the  movement  of  a  car,  engine,  etc., 
are  "vice  principals,"  and  not  fellow  servants 
of  such  injured  employes.  Plaintiff,  a  brake- 
man,  was  directed  by  his  conductor  to  un- 
couple a  car,  and  he,  not  being  able  to  sig- 
nal directly  to  the  engineer,  i)assed  tbe  sig- 
nal to  the  conductor,  who  repeated  it  to  the 
engineer,  but  not  being  able  to  uncouple  the 
car,  was  directed  by  the  conductor  to  pull 
the  pin  from  another  car,  which  he  did,  sig- 
naling the  train  to  move,  and  after  the  cars 
had  separated  they  were  suddenly  stopped 
and  pushed  back  against  the  other  car, 
catching  plaintiff's  foot  between  the  bumpers, 
the  backward  movement  of  the  cars  being 
in  response  to  a  signal  by  the  conductor,  of 
which  plaintiff  had  no  intimation.  A  well- 
recognized  rule  in  railway  service  permitted 
only  the  trainman  who  was  engaged  in  un- 
coupling the  cars  to  give  signals  for  train 
movements.  Held,  that  plaintiff's  Injuries 
were  caused  by  the  conductor's  negligence 
in  not  taking  signals  from  plaintiff,  and  in 
himself  directing  the  movement  of  the  car 
under  his  general  authority,  and  was  the  act 
of  a  vice  principal  within  the  statute,  for 
which  defendant  was  liable.  Brown  v.  New 
York  Cent  &  H.  R.  R.  Co.,  89  N.  E.  1096. 
196  N.  Y.  542. 

Railroad  Law  (Laws  1890,  c.  565)  §  42a, 
as  added  by  Laws  1906,  c.  657,  provides  that 
in  actions  against  a  railroad  company  for 
death  resulting  from  personal  injury  to  an 
employ^,  arising  from  the  company's  negli- 
gence or  that  of  its  employes,  the  employ 5 
or  his  legal  representative  shall  have  the 
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same  rights  and  remedies  as  are  now  allowed, 
and,  In  addition  thereto,  it  shall  be  held  that 
persons  engaged  in  the  company's  service  or 
intrusted  with  the  authority  of  superintend- 
ance,  control,  or  command  of  other  employes, 
or  with  the  authority  to  direct  them  in  the 
performance  of  their  duties,  or  who  have  for 
the  time  being  physical  control  or  direction 
of  the  movement  of  a  signal,  engine,  etc., 
are  vice  principals,  and  not  fellow  servants, 
of  the  injured  employ 6.  Decedent  was  a 
third-rail  patrolman  in  defendant's  employ- 
ment, and  it  was  the  custom  of  such  patrol- 
men to  work  in  pairs,  one  of  them  repairing 
minor  defects,  while  the  other  kept  watch 
for  the  approach  of  trains  and  warned  the 
working  patrolman  thereof,  alternating  in 
working  and  watching  as  they  themselves  de- 
termined. Held  that,  since  the  duty  of  the 
other  patrolman  to  warn  decedent  of  ap- 
proaching trains  was  only  incidental  to  his 
work,  he  was  not  a  "vice  principal"  as  to 
decedent,  but  a  fellow  servant;  the  statute 
only  making  an  employ^  a  vice  principal  in 
such  case,  where  his  special  or  sole  duty  was 
to  give  warning.  Ilintze  v.  New  York  Cent. 
&  H.  B.  R,  Co.,  125  N.  Y.  Supp.  644,  645, 
140  App.  Div.  852. 

A  complaint  for  death  of  a  railroad  engi- 
neer by  running  into  an  open  switch,  alleg- 
ing that  a  section  foreman  was  charged  with 
the  duty  of  keeping  the  track  in  repair,  did 
not  show  that  such  foreman  was  the  "vice 
principal"  while  engaging  in  operating  the 
switch.  Chicago,  I.  &  L.  Ry.  Co.  v.  Barker, 
83  N.  E.  369,  374,  169  Ind.  670,  17  L.  B.  A. 
(N.  S.)  542,  14  Ann.  Cas.  375. 

Defendant's  railroad  rules  provided  that 
extra  trains  were  not  shown  on  the  time 
tables,  and  had  no  rights  except  those  given 
by  the  train  dispatcher,  that  they  should  not 
be  run  without  orders  from  the  dispatcher, 
and  that  all  interurban  trains  must  report 
to  the  dispatcher  at  certain  sidings.  De< 
fendant's  general  trainmaster,  while  tbe  gen- 
eral superintendent  of  transportation  was 
absent  and  while  therefore  in  full  charge  of 
transportation,  took  out  an  extra  car,  and 
while  operating  the  same  himself  as  motor- 
man  caused  the  car  to  come  into  collision 
with  a  car  operated  by  plaintiff  in  the  op- 
posite direction,  resulting  in  plaintiff's  in- 
juries. The  trainmaster  took  out  the  car 
without  notifying  the  dispatcher,  and  pro- 
ceeded past  one  of  the  notification  stations 
before  reaching  the  point  of  collision  without 
telephoning  the  dispatcher  as  required  by 
rule;  being  unable  to  do  so  because  the 
telephone  line  was  not  in  working  order, 
due  to  the  inclemency  of  the  weather.  Held, 
that  the  trainmaster,  though  operating  the 
car  himself,  did  not  for  that  reason  cease  to 
be  a  "vice  principal,"  and  become  plaintiff's 
fellow  servant;  since  his  act  in  taking  out 
tbe  car  and  operating  it  over  the  road  with- 
out notice  to  the  dispatcher  was  the  act  of 


a  vice  princii|aL    Indiana  Union  Traction  Co. 
V.  Pring,  96  N.  E.  180,  185,  50  Ind.  App.  566. 

An  engineer  Is  a  "rice  principal"  and  not 
a  fellow  servant  of  his  fireman,  within  Const 
1895,  art  9,  |  15,  giving  to  railroad  em- 
ploy^ the  right  to  recover  for  injuries  sus- 
tained by  the  negligence  of  a  superior  having 
the  right  to  control  or  direct  the  services 
of  the  party  injured.  Pagan  v.  Southern 
By.  Co.,  59  S.  B.  32,  34,  78  S.  0.  413,  13  Ann. 
Ca&  1105. 

A  "vice  principal"  is  one  who  stands  in 
the  place  of  and  represents  the  master;  thus 
a  conductor  in  charge  of  a  railroad  train 
as  to  the  brakemen  and  flagmen  is  a  Tlce 
principal  and  not  a  fellow  servant  Atlantic 
Coast  Line  R,  Co.  v.  Beazley,  45  South.  761, 
765,  54  Fla.  311. 

As  affected  by  actual  assistaaee 

Where  a  "vice  principal"  does  the  work 
of  an  ordinary  laborer,  and  is  negligent 
therein,  his  employer  is  not  liable  for  in- 
juries to  another  eniploy^  from  such  negli- 
gence. Miller  v.  American  Bridge  Co.,  65 
Atl.  1109,  216  Pa.  559. 

If  one  who  is  a  "vice  prlndpal"  in  a 
general  sense  undertakes  the  performance  of 
a  duty  which  usually  belongs  to  a  fellow 
servant,  he  is,  as  respects  that  particular 
act,  a  fellow  servant  and  not  a  vice  principal. 
Boebling  Const  Co.  v.  Thompson,  82  N.  £1 
196,  197,  229  111.  42  (citing  Chicago  &  Alton 
Bail  road  Co.  v.  May,  108  lU.  288;  GaU  v. 
Beckstein,  50  N.  B.  711,  173  111.  187;  Baler 
V.  Selke,  71  N.  E.  1074,  211  lU.  512,  103  Am. 
St  Bep.  208). 

One  may  be  a  vice  principal  as  to  certain 
acts  and  a  fellow  servant  as  to  others,  and  a 
foreman  in  giving  commands  to  his  men  is  a 
"vice  principal,"  but,  where  he  Joins  the  men 
in  doing  the  common  labor  which  they  are 
dolug,  he  is,  as  to  such  work,  a  fellow  serv- 
ant. Cbenoweth  v.  Burr,  89  N.  E.  lOOS,  1010, 
242  111.  312. 

A  boss  of  a  crew,  loading  rails  onto  a 
flat  car,  engaged  in  the  same  work  as  tbe 
crew,  although  he  may  have  direction  of  it  is 
not  a  "\ice  principal"  of  the  master,  but  a 
mere  "fellow  servant"  of  the  members  of  the 
crew.  Whitfield  v.  Louisville  &  N.  B.  Co,  66 
S.  E.  973,  974,  7  Ga.  App.  268. 

A  foreman  directing  employ^  engaged  In 
moving  thlnss  in  a  railway  yard  did  not  lose 
his  status  of  "vice  principal,"  fixed  by  Sayles' 
Ann.  Civ.  St.  1897,  art  4560g,  declaring  that 
all  persons  intrusted  by  a  railway  company 
in  controlling  other  era  ploy  ft?  are  vice  princi- 
pals, and  become  fellow  ser\'ants  of  the  em- 
ploy<^s  by  assisting  them  in  moving  a  tool  l»os 
in  the  yard  pursuant  to  his  orders.  Missouri. 
K.  &  T.  By.  Co.  of  Texas  v.  Dean  (Tei.)  89 
S.  W.  797,  798. 

Plaintitif  wan  injured  while  operatincr  a 
steel  drop  press  by  the  parting  of  a  belt  due 
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to  a  defective  lacing.  The  work  of  adjusting 
the  lacings  was  not  easily  accomplished  by 
operators  of  the  presses,  and  had  been  placed 
on  a  superior  servant  in  charge  of  some  35 
of  such  presses  In  defendant's  factory.  Held, 
that  siich  servant,  whose  duty  it  was  to  lace 
the  belt,  was  not  plaintlfTs  fellow  servant 
with  reference  to  such  act,  but  a  **vice  prin- 
cipal,'' although  when  his  other  duties  per- 
mitted he  operated  one  of  the  drop  presses. 
Gilmore  v.  American  Tube  &  Stamping  Co., 
66  Atl.  4,  5,  79  Conn.  498. 

The  term  "vice  principal"  has  a  well-de- 
fined legal  meaning  and  is  generally  under- 
stood by  the  courts  as  indicating  a  particular 
kind  of  a  representative  of  the  master,  one 
having  authority  to  employ  and  discharge 
servants  under  his  control;  and,  where  the 
negligence  of  the  vice  principal  in.iures  an 
employ^,  the  master  is  liable,  though  the  act 
he  is  performing  at  the  time  falls  within  the 
ordinary  duties  of  a  fellow  servant.  Suder- 
man  &  Dolson  v.  Kriger,  109  S.  W.  873,  376, 
60  Tex.  Civ.  App.  29. 

A  "vice  principal,"  for  whose  negligence 
an  employer  will  be  liable  to  other  employes, 
must  have  entire  charge  of  the  business,  or 
one  to  whom  a  master  delegates  a  duty  of  his 
own,  which  is  an  absolute  obligation,  from 
which  nothing  but  performance  can  relieve 
him,  and  hence  an  employ6  who  had  charge 
of  putting  on  a  roof,  and  who  worked  with 
the  men  imder  him  and  did  the  same  kind  of 
work,  and  at  the  time  of  the  accident  was 
tacking  paper  on  the  roof,  is  not  a  "vic?e  prin- 
cipal" aa  to  the  men  under  his  controL 
Staebler  v.  Warren-Ehret  Co.,  72  Atl.  554, 
555,  223  Pa.  129. 

Plaintiff  was  employed  as  a  miner  at  a 
specified  price  for  coal  delivered  at  the  mouth 
of  the  pit,  plaintiff  being  required  to  run  his 
cars  of  coal  to  the  entry,  where  they  were 
transported  to  the  mouth  of  the  pit  by  mule 
power.  Plaintiff  was  promised  assistance  in 
running  his  ears  out,  in  order  to  facilitate  his 
mining  efforts,  and,  on  the  derailment  of  a 
car  in  the  room,  he  was  assisted  by  the  pit 
boss  to  rerail  the  same,  in  which  operation 
his  fingers  were  pinched  between  the  bottom 
of  the  car  and  a  wooden  prop  the  pit  boss  had 
been  using,  and  which  he  had  dropped  near 
the  car.  Held,  that  the  acts  of  the  pit  boss  in 
assisting  plaintiff  were  those  of  a  fellow  serv- 
ant and  not  of  a  "vice  principal."  Cavanaugh 
V.  Centerville  Block  Coal  Co.,  109  N.  W.  303, 
304,  131  Iowa,  700,  7  L.  R.  A.  (N.  S.)  907. 

A  street  railway  barn  foreman,  whose 
duty  it  was  to  give  orders  with  reference  to 
the  running  of  cars,  with  authority  to  lay  off 
men  for  infraction  of  rules,  directed  plaintiff 
to  take  out  a  new  car,  which  plaintiff  stopped 
Just  outside  the  car  shed,  at  a  sandhouse,  to 
get  sand  for  his  trip.  While  plaintiff  was 
getting  sand,  the  foreman  got  on  the  standing 
car  and  started  it  forward  without  signal, 
crushing  plaintiff  against  the  side  of  the  sand 


bin.  Held,  that  the  foreman  was  plaintiff's 
"vice  principal,"  and  that  his  act  in  momen- 
tarily moving  the  car.  Instead  of  ordering  an- 
other to  do  so,  did  not  render  his  negligence 
in  so  doing  that  of  plaintiff's  "fellow  serv- 
ant." Bien  V.  8t  Louis  Transit  Co.,  83  S.  W. 
986,  987,  108  Mo.  App.  399  (citing  Grattls  v. 
Kansas  City,  P.  &  G.  R.  R.,  55  S.  W.  108,  158 
Mo.  380i  48  L.  R.  A.  399,  77  Am.  St.  Rep.  721 ; 
Bane  v.  Irwin,  72  S.  W.  622,  172  Mo.  306; 
Miller  y.  Missouri  Pac.  R.  Co.,  19  8.  W.  58, 
109  Mo.  350.  32  Am.  St.  Rep.  673 ;  Hawk  y. 
McLeod  Lumber  Co.,  65  S.  W.  1022,  166  Mo. 
121 ;  Dayharsh  v.  Hannibal  &  St.  J.  R.  Co., 
15  S.  W.  554,  103  Mo.  575,  23  Am.  St.  Rep. 
900 ;  Russ  v.  Wabash  West.  Ry.  Co.,  20  S.  W. 
472,  112  Mo.  45,  18  L.  R.  A.  823;  Donahoe  v. 
Kansas  City,  38  S.  W.  571,  136  Mo.  670 ;  Fos- 
ter V.  Missouri  Pac.  B.  R.,  21  S.  W.  916,  115 
Mo.  165 ;  Fogarty  v.  St.  Louis  Transfer  Co.. 
79  S.  W.  669,  180  Mo.  490,  1  Ann.  Cas.  136 ; 
Hutson  V.  Missouri  Pac.  R.  Co.,  50  Mo.  App. 
300;  Ha  worth  v.  Kansas  City  Southern  R. 
Co.,  68  S.  W.  Ill,  94  Mo.  App.  215 ;  I>onnelly 
y.  Aida  Min.  Co.,  77  S.  W.  130,  103  Mo.  App. 
349;  Strode  y.  Conkey,  78  S.  W.  679,  105  Mo. 
App.  12). 

Afl  detemdned  by  duty  performed 

Whether  one  is  a  '*^ice  principal"  so  as 
to  make  the  master  liable  for  his  negligence 
does  not  depend  upon  his  rank  as  an  employ^, 
but  upon  the  character  of  his  duties.  Indi- 
ana Union  Traction  Co.  y.  Long,  96  N.  B.  601, 
606, 176  Ind.  532. 

In  determining  whether  an  employ^  rep- 
resents the  employer,  the  duty  required  to  be 
performed,  rather  than  the  title  by  which  the 
employ^  is  known  or  called,  is  to  be  consider- 
ed. Steams  &  Culver  Lumber  Co.  v.  Fowler, 
60  South.  680,  683,  58  Fla.  362. 

It  is  the  act  itself  that  characterized  the 
performer  as  a  "vice  principal"  or  a  "fellow 
servant,*'  and  not  the  title  of  the  actor  or  the 
fact  that  he  does  superior  duties.  Chicago, 
I.  &  L.  Ry.  Co.  V.  Barker,  83  N.  E.  309,  374, 
169  Ind.  670,  17  L.  R.  A.  (N.  S.)  542,  14  Ann. 
Cas.  375. 

It  is  not  the  grade,  or  title,  or  the  posi- 
tion in  the  service,  that  determines  whether  a 
person  is  a  fellow  servant  or  a  "vice  prind- 
pal"  of  the  master,  but  it  is  the  duty  which 
the  servant  performs  towards  the  other  serv- 
ants. Moore  v.  Dublin  Cotton  Mills,  56  S.  E. 
839,  841,  127  Ga.  609,  10  L.  R.  A.  (N.  S.)  772 
(citing  2  Labatt,  Mast.  &  S.  S  508  et  seq. ;  6 
Cur.  Law,  555  et  seq. ;  8  Words  and  Phrases, 
p.  7313). 

An  employs  authorized  to  perform  a  duty 
which  is  clearly  the  master's  is,  to  that  ex- 
tent, a  vice  principal,  and  the  controlling  in- 
quiry must  be  whether  an  act  or  omission  re- 
sulting in  injury  involved  a  duty  owing  by 
the  master  to  the  injured  servant.  Patterson 
V.  Southern  Ry.  Co.  of  Indiana,  99  N.  £.  491, 
492,  52  Ind.  App.  618. 


VICE  PRINCIPAIi 


1180 


VICE  PRINCIPAIi 


If  an  employe  has  no  authority  from  the 
master,  then  in  the  very  nature  of  things  he 
cannot  be  a  "vice  principal."  If  he  has  au- 
thority, whether  express  or  implied,  his  vice 
prindpalship  depends  upon  whether  the  scope 
of  such  authority  includes  attention  to  or 
performance  of  any  of  the  nondelegable  du- 
ties of  the  master,  and,  if  so,  then  whether 
the  alleged  negligent  act  is  referable  to  any 
of  those  duties.  Beresford  v.  American  Coal 
Co.,  98  N.  W.  902,  904,  124  Iowa,  34,  70  L. 
R.  A.  256. 

In  the  absence  of  some  statute  defining 
fellow  servant,  the  test  to  be  applied  is 
whether  the  negligent  act,  which  caused  the 
injury,  was  a  breach  of  a  positive  duty  ow- 
ing by  the*  master  to  his  servant,  in  which 
case  the  person  performing  the  act  is  a  "vice 
principal,"  and  not  a  fellow  servant  Morri- 
son v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  88 
Pac.  998,  1002,  32  Utah,  85  (quoting  and 
adopting  definition  in  Merrill  v.  Oregon  Short 
Line  R.  Co.,  81  Pac.  85,  29  Utah,  264,  110  Am. 
St.  Rep.  695). 

In  the  absence  of  a  statute,  "unless  the 
negligent  servant  is  the  general  manager  or 
general  superintendent  of  the  business  of  the 
master,  it  Is  not  his  rank  or  authority  over 
other  employ^,  but  it  is  the  nature  of  the 
duty  he  is  discharging  when  he  is  guilty 
of  the  negligence  that  determines  whether 
he  Is  a  *vice  principal'  or  a  *fellow  servant/ 
and  when  the  master  is  liable  or  is  exempt 
from  liability  for  the  injury  caused  by  his 
negligence.  If  he  is  discharging  one  of  the 
absolute  duties  of  the  master,  the  latter  is 
liable  for  his  acts  and  for  his  negligence,  but, 
if  he  is  discharging  one  of  the  primary  duties 
of  the  service,  his  employer  is  exempt  from 
UabUity."  Southern  Pac.  Co.  v.  Schoer,  114 
Fed.  4G6,  468,  52  O.  O.  A.  268,  57  L.  R.  A.  707. 

A  mere  foreman — ^not  the  head  of  a  sepa- 
rate department — is  a  fellow  servant  of  the 
workmen  under  him  or  a  "vice  principal" 
dependent  on  the  nature  of  the  duties  he  Is 
discharging  at  the  time  of  the  negligent  act, 
with  which  he  is  charged.  If  he  L«?  discharging 
one  of  the  absolute  or  personal  duties  of  the 
master,  he  is  *a  "vice  principal,"  and  his  neg- 
ligence is  imputable  to  the  master.  Where  a 
bridge  company  sent  a  force  of  men  under  a 
foreman  to  make  repairs  on  a  railroad  bridge, 
consisting  In  part  of  replacing  certain  olc 
parts  with  heavy  steel  girders,  and  in  doing 
this  it  was  necessary  to  construct  on  the  spo; 
wooden  frames  or  bents  to  support  the  weight 
of  the  girders,  while  they  were  being  put  in 
place,  which  were  made  by  the  workmen  a^ 
an  incident  to  the  work,  the  foreman  was 
not  a  **vice  principal"  either  with  respec*  to 
the  construction  of  such  frames  or  their  bub- 
sequent  inspection.  Phoenix  Bridge  Co.  v. 
Castleberry,  131  Fed.  175,  179,  180,  65  C.  C. 
A.  481. 

Where  a  servant  Is  Injured  in  perform- 
ance of  work  of  his  master,  and  the  negli- 


gence of  a  coemployC  is  Involved,  whether 
such  coemploy6  is  to  be  deemed  a  fellow  serv- 
ant or  a  vice  principal  is  to  be  determined, 
not  BO  much  by  the  rank  or  title,  if  any,  used 
to  describe  him,  but  chiefly  by  the  character 
of  the  duties  Intrusted  to  him;  and  an  em- 
ploy6  performing  for  the  master  the  duty  to 
provide  the  place  and  instrumentalities  of 
work,  a  coterie  of  competent  servants,  or  to 
arrange  the  general  system  of  work,  Is  deem- 
ed the  "vice  principal"  of  the  master.  Mills 
V.  Bartow  Lumber  Co.,  70  S.  B.  983,  985,  9 
Ga.  App.  171. 

In  the  performance  of  those  duties  plac- 
ed upon  the  master  by  express  law,  or  Implied 
to  him  under  the  contract  of  employment,  and 
variously  designated  as  the  **positive,"  "abso- 
lute," ^'personal,"  ^^nondelegable,"  or  "nonas- 
signable" duties  of  the  master,  the  servant  in- 
trusted with  them,  even  though  he  be  the  moi^i 
menial  in  i)oint  of  rank,  is  to  the  extent  of 
such  duties  the  alter  ego  or  "vice  principal"  of 
the  master.  Conversely  the  poemployfi,  how- 
ever important  be  his  ofildal  title,  who  Is  do- 
ing  mere  servant's  work,  or  is  engaged  merely 
with  the  ordinary  details  of  the  labor,  is  to  be 
regarded  as  a  fellow  servant  in  the  business 
at  hand.  In  a  suit  by  a  servant  against  the 
master,  where  the  injury  was  occasioned  by 
the  negligence  of  another  employ^,  the  de- 
fense of  a  common  employment  is  excluded, 
or  allowed  to  prevail,  according  as  the  de- 
linquency was  or  was  not  a  breach  of  one  or 
more  of  what  the  law  regards  as  the  abso- 
lute, personal,  or  nondelegable  duties  of  the 
master.  Dennis  v.  J.  S.  Scho field's  Sons  Co., 
57  S.  E.  925,  1  Ga.  App.  489  (citing  Moore  v. 
Dublin  Cotton  Mills,  56  S.  E.  839, 127  Ga.  609, 
10  L.  R.  A.  (N.  S.)  772. 

The  mere  superiority  In  dignity,  grade, 
or  compensation.  In  favor  of  one  servant  of  a 
common  principal  over  other  servants.  Is  not 
a  mark  by  which  to  distinguish  whether  or 
not  the  former  is  a  "vice  principal."  The 
most  general  test  is  that,  in  order  to  be  a 
"vice  principal,"  a  servant  must  so  far  stand 
in  the  place  of  his  master  as  to  be  charged  in 
the  particular  matter  with  the  performance 
of  a  duty  towards  the  inferior  which,  under 
the  law,  the  master  owes  to  such  servant,  as 
furnishing  tools  (Guthrie  v.  Louisville  &  N. 
li.  Co.,  11  Lea,  372,  47  Am.  Rep.  286),  or  ma- 
chinery and  api)Uances  (Louisville  &  N.  li 
Co.  V.  Lahr,  6  S.  W.  663,  86  Tenn.  335,  341  n 
or  giving  orders  with  respect  to  work  to  be 
done  by  the  subordinate  (Nashville,  C.  &  St. 
L.  H.  Co.  V.  Handman,  13  Lea,  423.  429).  Lou- 
isville &  X  R.  Co.  V.  Dillard,  86  S.  W  313. 
314,  114  Tenn.  240,  69  L.  R.  A.  746,  108  Am. 
St  Rep.  894,  4  Ann.  Cas.  1028  (quoting  and 
adopting  the  definition  in  Ohio  River  &  C.  R. 
Co.  V.  Edwards,  76  S.  W.  897,  111  Tenn.  31). 

The  doctrine  that  a  superior  servant  is 
on  that  account  a  "vice  principal*  represent- 
ing his  master,  rather  than  a  fellow  servant 
with  others  employed  by  the  same  master 
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and  engaged  In  the  same  work,  does  not  pre- 
vail In  this  state,  and  Is  not  supported  by 
the  weight  of  authority.  The  master's  Ua- 
Wlity  to  one  servant  for  the  negligence  of 
another  in  no  way  depends  upon  the  superior 
rank  of  the  negligent  servant.  A  servant  of 
any  grade  may  be  employed  In  the  discharge 
of  tbe  particular  and  personal  duties  which 
the  master  owes  to  the  servant,  as  when 
he  Is  engaged  in  the  duty  of  providing  safe, 
suitable,  and  sufficient  machinery  and  appli- 
ances. While  engaged  in  such  employment, 
although  at  other  times  he  may  be  only  a 
fellow  servant  with  other  employ^,  he  be- 
comes a  **vice  principal,''  and  his  master  is 
liable  for  his  negligence,  because  the  per- 
formance of  these  duties  cannot  be  delegated 
by  a  master  so  as  to  relieve  himself  from 
the  consequence  of  negligence  in  these  re- 

fcts.    Small  v.  Alllngton  &  Curtis  Mfg.  Co., 
AtL  177,  178,  94  Me.  551. 

Among  the  duties  which  the  master  owes 
to  the  servant,  and  which  he  cannot  delegate 
to  others  so  as  to  absolve  himself  from  lia- 
bility for  negligence  in  their  performance,  are 
the  duties  of  the  master  to  warn  the  servant 
of  latent  defects  and  dangers  ^hlch  are  or 
ought  to  be  known  to  the  master,  and  of 
which  the  servant  without  fault  is  Ignorant, 
and  to  exercise  reasonable  diligence  to  fur- 
nish the  servant  a  reasonably  safe  place  in 
which  to  perform  his  work.    Whoever  is  set 
to  perform  these  duties,  no  matter  what  be 
his  grade  or  rank,  represents  the  master  in 
that  particular  and  Is  not  a  "fellow  servant" 
of  those  to  whom  the  duty  Is  due  but  is  a 
"vice  principal."     If  the  servant  by  whose 
negligence  the  injury  Is  caused  was  at  the 
time,  with  the  knowledge,  consent,  and  pro- 
curement of  the  master,  engaged  in  the  per- 
formance of  a  duty  which,  under  the  law, 
the  master  owed  to  the  servant,  the  relation 
of  **fellow  servant"  does  not  exist  between 
the  offending  employ 6  and  the  Injured  serv- 
ant.   A  driver  in  a  coal  mine,  after  putting 
his  mule  away  for  the  day,  returned  through 
the  main  entry  of  the  face  of  the  coal  to 
get  his  coat  and  bucket    While  he  was  walk- 
ing through  the  entry,  an  explosion  of  dyna- 
mite occurred  in  the  roof  above  his  head,  and 
he  was  Injured  as  a  result.     Tlie  shot  had 
been  placed  and  Ignited  by  two  of  defendant's 
tlmbermen,  whose  duty  It  was  to  keep  the 
roof  In  safe  condition,  and  In  the  performance 
of  such  the  tlmbermen  were  "vice  principals" 
engaged  in  performing  the  master's  nondele- 
gable duty  to  keep  the  mine  safe,  and  the 
master  was  responsible  for  their  negligence 
in  falling  to  warn  plaintiff  of  the  Impending 
explosion.    Whether  servants  are  fellow  serv- 
ants of  the  person  Injured  or  vice  principals 
does  not  depend  on  whether  they  were  en- 
gaged In  a  common  employment  under  the 
.same  general  contract  and  paid  by  the  same 
principal,  but  whether  the  negligent  servant 
in  the  act  or  omission  complained  of  by  the 
direction  or  consent  of  the  master  was  Inl 


discharge  of  a  duty  which  the  master  per- 
sonally owed  to  the  injured  servant.  Donk 
Bros.  Coal  &  Coke  Co.  v.  Thll,  81  N.  B.  857, 
859,  228  111.  233  (citing  Hess  v.  Rosenthal,  43 
N.  B.  743,  leo  111.  621;  Chicago  &  A.  B.  R. 
Co.  V.  Scanlan,  48  N.  B.  826,  170  IlL  106; 
Chicago  &  Alton  R.  R.  Co.  v.  Maroney,  48  N. 
B.  953,  170  lU.  520,  62  Am.  St.  Rep.  306; 
Chicago  Union  Traction  Co.  v.  Sawusch,  75 
N.  B.  797,  218  lU.  130,  1  L.  R.  A.  [N.  S.1  670; 
Mobile  &  O.  R.  R.  Co.  v.  Godfrey,  39  N.  E. 
590,  155  111.  78;  Pullman  Palace  Car  Co.  v. 
Laack,  32  N.  B.  285,  143  IlL  242,  18  L.  R.  A. 
216 ;  Llbby,  McNeill  &  Ubby  v.  Scherman,  34 
N.  E.  801,  146  lU.  540,  37  Am.  St  Rep.  191; 
Hines  Lumber  Co.  v.  Ligas,  60  N.  B.  225,  172 
111.  815,  64  Am.  St  Rep.  38 ;  Leonard  v.  Kin- 
nare,  51  N.  B.  688,  174  III  532;  Kewanee 
Boiler  Go.  r.  Brickson,  54  N.  B.  1044,  181  111. 
549). 

The  responsibility  of  the  master  is  not  de- 
termined by  the  difference  in  rank  between 
the  servant  Injured  and  the  one  in  fault,  or 
by  the  fact  that  the  negligent  servant  is  fore- 
man or  In  control  of  others,  but  upon  the  na- 
ture of  the  act  complained  of,  whether  it  Is 
an  act  of  service  or  an  attempted  perform- 
ance of  a  nondelegable  duty  of  the  master. 
Plaintiff  was  Injured  by  an  explosion  of  gas 
while  cleaning  a  hydraulic  main  in  defendant 
gas  company's  plant  under  the  direction  of 
defendant's  foreman.  Defendant  had  pro- 
vided valves  for  shutting  off  the  gas  from 
its  mains  while  they  were  being  cleaned,  and 
It  does  not  appear  that  the  act  of  shutting  off 
the  gas  or  airing  the  mains  required  any  spe- 
clal  skill.  Held,  that  the  negligence  of  the 
foreman  in  falling  to  shut  off  the  gas  from 
the  main  or  to  air  it  before  it  was  cleaned 
was  not  negligence  In  the  performance  by  hlni 
of  a  nondelegable  duty  owed  by  defendant  to 
plaintiff,  but  such  action  was  purely  an  act  of 
service,  which  defendant  could  properly  dele- 
gate, and  for  the  negligent  performance  of 
which  defendant  was  not  liable.  Nor  can 
plaintiff  recover  on  the  ground  that  defend- 
ant had  failed  to  provide  a  safe  place  for 
him  to  work,  since  defendant  provided  prop- 
er appliances  for  securing  plaintiff's  safety, 
and  the  place  was  rendered  unsafe  only  by 
the  neglect  of  the  foreman  to  properly  use 
these  appliances;  the  operation  of  the  appli- 
ances being  a  duty  defendant  could  delegate 
to  an  employe.  TlUey  v,  Rockingham  County 
Light  &  Power  Co.,  67  Ati.  946,  947,  74  N.  H. 
316  (citing  Hilton  v.  Fltchburg  R.  Co.,  59  Atl. 
625,  73  N.  H.  116,  119,  68  L.  R.  A.  428; 
McLalne  v.  Head  &  Dorost  Co.,  52  Atl.  545, 

71  N.  H.  294,  58  L.  R.  A.  462,  93  Am.  St  Rep. 
522;  Galvln  v.  Pierce,  54  Atl.  1014,  72  N.  H. 
79;  Wallace  v.  Boston  &  M.  R.  R.,  57  Atl.  913. 

72  N.  H.  504). 

A  superintendent  or  foreman  is  not  nec- 
essarily a  "vice  principal"  simply  because  he 
occupies  that  position.  Title  or  rank  has  not 
of  Itself  any  special  significance  in  this  con- 
nection.   When  engaged  with  the  other  sery- 
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ants  in  the  common  employment  of  the  mas- 
ter, the  superintendent  or  foreman  is  a  fel- 
low servant,  and  for  his  personal  negligence 
the  master  is  not  responsible;  but  when 
clothed  with  special  authority  in  respect  to 
the  management  and  conduct  of  the  master's 
business,  a  general  supervision  of  it,  the  con- 
trol and  direction  of  the  other  servants  un- 
der his  charge,  authority  to  direct  them  in  the 
performance  of  their  duties,  he  is,  in  respect 
to  those  absolute  duties  the  master  owes  such 
other  servant,  a  vice  principal.  He  stands 
in  the  place  of  the  master  in  the  performance 
of  those  duties,  whether  in  reference  to  the 
selection  of  safe  Instrumentalities,  a  safe 
place  to  work,  or  in  giving  proper  warning 
of  dangers  and  risks  not  known  to  the  serv- 
ant, or  which  he  could  not  by  the  exercise 
of  reasonable  prudence  discover;  and  his 
failure  and  neglect  to  perform  such  absolute 
duties  render  the  master  liable.  Dixon  v. 
Union  Ironworks,  97  N.  W.  375,  377,  90  Minn. 
492. 

As  determined  by   power  to  Mre  and 
disoliaree 

It  is  not  essential  that  one  have  the  pow- 
er to  employ  and  discharge  employes,  in  or- 
der to  be  a  "vice  principal."  Wichita  Cotton 
OU  Co.  V.  Hanna  (Tex.)  139  S.  W.  1000, 1001. 

Authority  to  employ  and  discharge  makes 
an  employe  a  "vice  principal/'  regardless  of 
his  grade  of  service.  Lantry-Sharpe  Con- 
tracting Co.  V.  McCracken,  117  S.  W.  453,  456, 
53  Tex.  Civ.  App.  627. 

Where  a  foreman  had  general  charge  of  a 
mine,  including  the  particular  work  in  which 
plaintiff,  a  miner,  was  engaged  when  injured, 
and  hired  the  miners  and  told  them  what  to 
do  and  where  to  work,  he  was  a  "vice  princi- 
pal," and  not  a  fellow  servant  of  plaintlflf. 
Vasby  v.  United  States  Gypsum  Co.,  128  Pac. 
606,  607,  46  Mont.  411. 

The  one  in  immediate  charge  of  the  work 
of  loading  lumber  on  a  vessel  from  a  dock, 
with  power  to  hire  and  discharge  the  hands, 
is  not  a  fellow  servant  of  a  laborer  placing 
the  lumber  in  a  sling  to  be  hoisted  but  a  "vice 
principal.'*  Schroeder  v.  Brown  &  McCabe, 
116  Pac.  335,  336,  59  Or.  81. 

A  yard  foreman,  who  had  no  authority 
over  a  yard  engineer  except  to  direct  him 
when  and  where  to  move  his  engine,  and  who 
did  not  have  the  right  of  employment  or  dis- 
charge of  the  engineer,  was  not  a  "vice  prin- 
cipal" as  to  the  latter  but  a  fellow  servant. 
Southern  Ry.  Co.  v.  Smith,  59  S.  B.  372,  374, 
107  Va.  553. 

One  who  Is  the  foreman  of  a  department 
in  an  establishment  divided  Into  departments, 
with  power  to  hire  and  discharge  employes  in 
that  department,  is  a  "vice  prindpal"  in  the 
conduct  of  that  department,  and  any  negli- 
gence on  his  part  in  the  conduct  of  the  bnsi- 
nees  committed  to  him  is  negligence  of  the 
master.  Hugo,  Schmeltzer  &  Ca  ▼•  Palz 
(Tex.)  128  S.  W.  912,  916. 


A  servant  who  Is  the  medium  of  communi- 
cation between  the  master  and  his  servants, 
who  was  the  proper  person  to  make  repairs 
when  requested  and  who  had  the  power  to 
dismiss  a  servant  requesting  such  repairs,  is 
a  "vice  principal"  within  the  meaning  of  the 
law.  Suchomel  v.  Maxwell,  88  N.  E.  558,  144 
IlL  App.  543,  550 ;  Id.,  88  N.  E2.  558,  240  111. 
231. 

An  employ^  directing  a  gang  engaged  in 
loading  iron  rails  on  a  flat  car  and  control- 
ling the  manner  of  performing  the  work  is  a 
'*vice  principal"  and  not  a  fellow  servant, 
though  he  has  no  power  to  employ  or  dis- 
charge the  men.  Chicago,  B.  I.  &  P.  Ry.  Co. 
V.  Rathneau,  80  N.  E.  119,  126,  225  111.  278. 

A  man  placed  on  a  barge  by  the  owner, 
with  authority  to  direct  its  movements  and 
to  hire  additional  men  when  needed  about  t^ 
cargo,  is  a  "vice  priucipar'  in  respect  to  t9 
performance  of  the  owner's  duty  as  master 
towards  men  so  hired.  Pennsylvania  B.  Co. 
V.  Kartell,  157  Fed.  667,  668,  85  C.  a  A.  335. 

A  master  mechanic  in  the  employ  of  an 
iron  and  steel  company,  whose  duty  it  is  to 
keep  the  machinery  and  appliances  in  repair 
and  safe  for-  employfei  to  work  about,  who 
has  full  power  to  hire  and  discharge  men,  is 
a  "vice  prindpar  of  the  company.  Republic 
Iron  &  Steel  Co.  v.  Lee,  81  N.  B.  411,  412,  414. 
227  111.  246. 

A  statement  does  not  show  that  an  em- 
ploy^  was  other  than  a  fellow  servant  when 
It  shows  no  more  than  that  he  was  foreman 
of  a  gang,  and  does  not  disclose  that  he  has 
power  either  to  employ  or  discharge.  Pipldii 
V.  Hayward  Lumber  Co.  (Tex.)  96  S.  W.  635, 
636. 

An  assistant  general  manager  of  a  cor- 
poration, who  has  general  authority  in  the 
conduct  of  its 'i)usine8a  and  the  direction  of 
its  work,  is  a  "vice  principal,"  and  not  a  ''fel- 
low  servant"  engaged  in  the  actual  operation 
of  the  business,  although  he  has  no  power  to 
employ  and  discharge  such  inferior  servants. 
Abilene  Cotton  Oil  Co.  v.  Anderson,  91  S.  W. 
607,  608,  41  Tex.  Civ.  App.  342. 

The  fact  that  a  foreman  in  charge  of  a 
single  job  of  work  being  done  by  defendant 
corporation,  who  worked  with  the  men  under 
him,  had  the  power  to  hire  and  discharge 
them  and  to  direct  their  movements  in  that 
particular  work  did  not  erect  that  single  jol» 
into  a  department  of  defendants  business  su 
as  to  make  the  foreman  a  "vice  prineli>air 
but  he  remained  a  "fellow  servant"  with  the 
men  under  him,  and  for  his  negligence,  re- 
sulting In  an  Injury  to  one  of  such  men,  de- 
fendant cannot  be  held  liable.  Vilter  Mf^ 
Co.  V.  Otte,  157  Fed.  230,  232,  84  C.  C.  A-  673. 

The  conductor  or  "boss"  or  "foreman"  of 
a  log  train  used  by  a  sawmill  company  solely 
for  its  own  purposes,  who  has  no  authority  to 
employ  or  discharge,  and  who  is  subordinate 
to  others  engaged  In  the  same  business,  is  not 


VICE  PRINCIPAL 


1183 


VICINITY  CONTRACT 


In  law  necessarily  the  "vice  principal"  of  the 
master  discharging  a  duty  peculiarly  devolv- 
iDg  upon  it  while  signaling  the  movements  of 
a  machine  u»ed  in  loading  the  log  train  so  as 
to  give  a  right  of  action  against  the  company 
by  an  employ^  who  was  Injured  because  of 
negligence  of  the  conductor  in  signaling. 
Stearns  &  Culver  Lumber  Co.  v.  Fowler,  60 
South.  680,  684,  58  Fla.  362. 

Soliool-teacliers 

One  who  entered  Into  a  contract  with  the 
board  of  education  to  render  such  services  as 
teacher  as  would  be  reijuired  of  him  for  a  cer- 
tain time  was  not  a  "vice  principal"  or  "first 
assistant/'  within  laws  1900,  p.  1605,  c.  751, 
and  entitled  to  the  compensation  provided  by 
that  law.  Wood  v.  Board  of  Education  of 
City  of  New  York,  112  N.  Y.  Supp.  578,  580, 
59  Misc.  Rep.  605. 

On  June  30, 1898,  the  Richmond  borough 
school  board  appointed  plaintiff  as  "vice  prin- 
cipal, subject  to  the  rules  and  regulations  pre- 
scribed by  the  city  superintendent  of  schools." 
The  rules  of  the  city  superintendent  limited 
appointment  to  the  position  of  "assistant 
principal"  to  those  holding  a  "first  assistant 
teacher's  license  or  a  principars  license  for 
high  schools."  Plaintiff  did  not  have  either 
one  of  the  licenses  mentioned  in  the  city  su- 
perintendent's rule,  but  possessed  a  certificate 
of  the  State  Superintendent  of  Public  Instruc- 
tion. Held,  that  the  term  "assistant  princi- 
pal," as  used  in  the  city  superintendent's  rules, 
was  equivalent  to  the  term  "vice  principal," 
and  plriintiff  was  not  entitled  to  the  salary  of 
a  "vice  principal"  or  *'head  of  department" 
Gormley  v.  Board  of  Education,  129  N.  Y. 
Supp.  153. 

VICINAGE 

See  Jury  of  the  Vicinage. 

VICINITY 

See  Immediate  Vicinity. 

Under  a  contract  releasing  a  railroad 
from  all  liability  for  loss  by  fire  of  any  prop- 
erty "situated  or  hereafter  placed  in  the  vi- 
cinity of  such  track,  whether  such  loss  result 
from  negligence  or  other  cause,"  it  was  error 
to  submit  to  the  Jury  the  question  whether 
the  property  destroyed  by  the  fire,  which 
started  at  a  point  about  40  feet  from  the 
track,  and  consumed  lumber  situated  some 
400  feet  from  that  point  and  near  the  tracks, 
the  ground  being  littered  with  shavings,  which 
it  was  the  duty,  under  the  contract,  of  the 
property  owner  to  clear  away,  was  situated 
in  the  vicinity  of  the  tracks,  but  the  court 
should  have  so  declared  as  a  matter  of  law. 
Mann  v.  Pere  Marquettte  E.  Co.,  97  N.  W. 
721,  724, 135  Mich.  210. 

The  term  "vicinity,"  as  used  In  a  charter 
act  granting  the  right  to  lay  gas  pipes  in  the 
streets  of  the  "town  of  MlUville  and  its  vi- 


cinity," Millville  being  at  the  time  an  unin- 
corporated village  included  in  a  township  by 
the  same  name,  held  to  refer  to  the  immediate 
vicinity  of  the  village,  and  not  to  the  whole 
township  and  its  vicinity.  Landls  Tp.  v.  Mill- 
ville Gas  Light  Co.,  65  Atl.  716,  72  N.  J.  Bq. 
847. 

A  firm  engaged  in  business  at  L.  sold  its 
business  and  agreed  for  10  years  not  to  enter 
into  similar  business  at  L.  "or  vicinity." 
Within  a  few  months  thereafter  they  started 
a  similar  business  at  W.,  O'/*  miles  from  L., 
and  shortly  thereafter  engaged  in  a  similar 
business  at  Z.,  the  same  distance  from  L. 
They  advertised  their  business  in  the  L.  news- 
papers and  sold  a  small  quantity  of  goods  to 
customers  at  L.  About  11  monthes  thereafter, 
the  assignees  of  the  purchaser  of  the  business 
at  L.  threatened  to  sue  if  they  engaged  in 
business  at  L.,  but  said  nothing  as  to  the  busi- 
ness at  Z.  and  W.  About  4  years  thereafter, 
the  assignees  wrote  another  letter,  stating 
their  belief  that  the  sellers  were  proposing  to 
violate  their  contract  by  engaging  In  busi- 
ness at  L.,  but  made  no  claim  that  they  had 
breached  their  contract  by  engaging  in  busi- 
ness at  any  other  point  Held,  that  the  word 
"vicinity"  does  not  express  any  definite  idea 
of  distance,  but  may  mean  in  some  connec- 
tions a  trifiing  space,  and  in  others  tliousands 
of  miles,  and  that  the  construction  placed  up- 
on the  contract  by  the  parties  thereto  and 
their  successors  did  not  extend  the  word  "vi- 
cinity" to  include  the  towns  Z.  and  W.  Bur- 
ton V.  Douglass,  123  N.  W.  631,  633,  141  Wis. 
110, 18  Ann.  Cas.  734. 

Ai  neighborliood 

To  be  in  the  "vicinity"  of  a  certain  coun- 
ty or  state  is  not  to  be  In  that  county  or 
state  but  to  be  outside  of  it,  though  near  it; 
only  in  the  neighborhood  of  it.  "Etymologl- 
cally  and  by  common  understanding  'in  the 
vicinity*  means  in  the  neighborhood,  and 
'neighborhood,'  as  applied  to  place,  signifies 
nearness.  *In  the  vicinity'  noes  not  even  mean 
adjoining  to  or  abutting  on,  but  merely  close 
by,  or  neighboring  country."  In  this  case, 
the  words  "in  the  vicinity"  were  used  in  the 
return  on  an  execution  for  sale  of  land  de- 
scribing the  land  as  "in  the  vicinity  of  Mis- 
sisi^ippi,"  and  it  was  held  that  there  was  an 
utter  failure  to  show  their  location.  Jones 
V.  Rogers,  38  South.  742,  745,  85  Misc.  802. 

VICINITT  CONTRACT 

By  the  terms  of  a  contract  plaintiff  was 
appointed  by  defendant  an  agent  for  the  sale 
of  machinery  at  De  Pere,  such  agent  to  have 
the  privilege  of  making  sales  in  the  vicinity 
of  De  Pere.  On  the  back  of  the  printed  form 
of  contract  was  the  following  indorsement: 
"The  design  of  a  'vicinity  contract'  is  to  pay 
an  agent  the  stipulated  commission  on  what- 
ever machinery  he  may  sell  under  the  provi- 
sions of  the  contract,  not  in  the  territory  of 
another  agent  who  had  the  exclusive  right  to 
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sell  in  a  defined  territory."  Tbe  agent's  terri- 
tory is  not  a  "defined  territory,"  within,  the 
meaning  of  the  indorsement  on  the  contract 
The  business  of  these  agents  is  not  to  sit  still 
at  some  place  and  sell  machinery  to  those 
who  come  to  the  agent  and  want  to  bny  it, 
but  to  canvass  or  work  their  territory;  and 
these  vicinity  contracts  are  made  rather  than 
those  of  a  definite  territory  on  purpose  to 
meet  cases  of  this  kind,  where  a  locality  may 
be  more  closely  connected  in  a  business  way 
with  any  one  village  than  one  near  by,  and  to 
avoid  conflict  between  different  agents  from 
broader  territory.  McCJeehan  v.  Gaar,  Scott 
&  Co.,  100  N.  W.  1072, 1074, 122  Wis.  630. 

VICIOUS 

VICIOUS  PROPENSITY 

A  "vicious  propensity"  of  a  dog  Is  not 
confined  to  a  disposition  to  attack  every  per- 
son but  includes  as  well  a  natural  fierceness 
or  disposition  to  mischief  as  might  occasion- 
ally lead  him  to  attack  human  beings  with- 
out provocation.  Merritt  v.  Matchett,  115  S. 
W.  10G6, 10(59, 135  Mo.  App.  176. 

VIDELICET 

See,  also,  That  Is  To  Say. 

''The  term  'that  is  to  say'  has  undergone 
Judicial  Interpretation.  In  Stuckeley  v.  But- 
ler, Hobart's  Reports, .  168,  it  was  held,  as 
stated  in  the  syllabi,  that:  'A  scilicet  cannot 
restrict  a  grant  where  the  former  words  are 
express  and  special.  Secus,  where  the  former 
words  are  so  indifferent  that  they  may  re- 
ceive' such  a  restriction  without  apparent  in- 
jury. A  scilicet  may  particulaiize  what  be- 
fore was  general,  or  distribute  what  was  in 
gross,  or  explain  what  was  uncertain,  but  it 
must  not  be  inconsistent  with  the  premises.* 
And  in  the  body  of  the  opinion  Sir  Henry  Ho- 
bart  said:  'Now  I  come  to  the  use  of  a  "viz." 
or  "sc.»  or,  in  the  English,  "that  is  to  say," 
and  the  nature  and  force  of  it  It  is  neither 
a  direct  several  clanse  not  a  direct  entire 
clause,  but  it  is  intermedia.  First,  it  is  clear 
that  it  is  not  a  substantive  clause  of  itself, 
and  therefore  you  can  neither  begin  a  sen- 
tence with  it  nor  make  a  sentence  of  it  by  it- 
self; but  it  is,  as  I  may  say,  clausula  andl- 
laris — a  kind  of  handmaid  to  another  clause, 
and  to  deliver  her  mind  not  her  own.  And 
therefore  it  is  a  kind  of  interpreter.  Her 
natural  and  i)roper  use  is  to  particularize 
that  that  Is  before  general,  or  distribute  that 
that  is  in  gross,  or  explain  that  that  Is  doubt- 
ful or  obscure.'  Hobart's  Reports,  p.  181b. 
The  term  'that  is  to  say,'  as  employed  in  an 
indictment,  underwent  Judicial  interpretation 
in  King  V.  Powell,  2  Blackstone's  Reports, 
787,  and  was  there  construed  to  be  intended 
as  explanatory  of  what  preceded  it."  Under 
a  codicil  bequeathing  to  testator's  half-sister  a 
portion  equal  to  the  share  of  his  trustee's  wife 
and  her  children^  to  be  paid  to  her  by  testa- 


I  tor's  executor  on  final  settlement  of  the  es- 
tate ("that  is  to  say,"  should  the  trustee's 
wife  take  a  child's  part,  then  the  half-sister 
should  take  a  child's  part),  the  clause  intro- 
duced by  "that  is  to  say"  explained  the  por- 
tion of  the  estate  Intended  for  testator's  half- 
sister  and  did  not  fix  the  time  when  she  sbonld 
receive  the  same.  Brooks  v.  Brooks,  86  S.  W. 
158,  161,  162,  187  Mo.  476. 

The  natural  and  proper  use  of  either  a 
"scilicet"  or  "videUcet"  is  to  particularize 
that  which  has  been  before  stated  generally, 
and  to  explain  that  which  is  indifferent, 
doubtful,  or  obscure.  It  may  sometimes  work 
a  restriction  of  the  preceding  allegation,  but 
cannot,  in  general,  be  used  to  preface  any- 
thing contrary  or  repugnant  to  the  premises, 
nor  to  increase  or  diminish  the  preceding 
matter,  and,  if  it  attempts  to  do  so,  the  state- 
ment made  under  it  will  be  rejected  as  sur- 
plusage. TulUs  V.  Shaw,  83  N.  E.  376,  378, 
1G9  Ind.  6C2  (citing  8  Words  and  Phrases,  pp. 
7319,  7320). 

The  oflice  of  a  "videlicet"  Is  to  indicate 
that  the  plaintiff  does  not  undertake  to  prove 
the  precise  circumstances  as  alleged.  Chlca* 
go  Terminal  Transfer  B.  Go.  v.  Young.  118 
111.  App.  226,  229. 

VIEW 

See  Fully  in  View;  Plain  View. 
As    receiving   evidence,    see    Receiving 
Evidence. 

The  purpose  of  a  "view"  Is  not  to  sup- 
ply evidence,  but  to  enable  the  Jury  to  ap- 
prehend it  Granting  or  refusing  a  view  is  a 
matter  necessarily  largely  in  the  discretion 
of  the  trial  court;  and  an  appellate  tribunal 
will  not  undertake  to  control  such  discretion, 
unless  it  plainly  appears  that  it  was  errone- 
ously exercised.  Stanley  y.  €k>mmon wealth, 
63  S.  B.  10,  11,  100  Va.  796. 

VIEWEB  AlfD  UUD  OUT 

That  a  highway  has  been  "viewed  and 
laid  out"  means  that  the  land  constituting  it 
has  been  given  the  status  and  subjected  to 
the  servitude  of  a  public  highway.  Bradley 
V.  Crane,  94  N.  E.  359,  361,  201  N.  Y.  14. 


Since  the  enactment  of  Sess.  Laws  1901, 
c.  96,  p.  200,  giving  to  the  county  surveyor 
all  the  duties  previously  required  of  "Mew- 
ers"  in  the  laying  out  of  county  roads,  the 
word  "viewers,"  wherever  It  occurs,  either 
in  the  statute  or  the  road  procee<lings,  must 
be  interpreted  as  meaning  •  or  referring  to 
the  county  surveyor,  so  that  under  Bal.  Ann. 
Codes  and  St  fi|  3871,  3872,  providing 
for  notice  to  landowners  and  proceedings  by 
commissioners  on  the  report  of  "viewers,"  a 
service  of  notice  of  a  hearing  on  the  report 
of  the  surveyor  was  sufficient  State  ex  reL 
Pagett  V.  Superior  Court,  Pierce  County,  91 
i  Pac.  241,  242,  47  Wash.  11. 
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VIGILANT  WATCH 

A  "vigilant  watch"  means,  in  the  com* 
mon  acceptation  of  the  term,  an  exceedingly 
careful  watch.  Theobald  v.  St.  Louis  Tran- 
sit Co.,  90  S.  W.  364,  366,  191  Mo.  395. 

VILLAGE 

See  Incorporated  Village. . 

A  place  which  was  not  incorporated,  bat 
at  which  there  was  a  post  ofOice,  store,  one 
residence,  and  a  sawmill,  and  another  build- 
ing in  process  of  construction,  was  a  village 
within  a  statute  authorizing  the  removal,  of  a 
county  seat  to  any  "village,"  etc.  Court  of 
Com'rs  of  Washington  uounty  v.  State  ex  rel. 
Bowling,  44  South.  465,  466,  151  Ala.  561. 

Where  the  owner  of  farm  lands  platted 
it  into  lots,  blocks,  and  streets,  filing  the 
plat  with  the  county  clerk,  but  there  was 
no  acceptance  of  dedication,  no  incorporation, 
and  no  buildings  there  but  a  post  office,  the 
land  did  not  become  a  "town"  or  "village," 
within  Sand.  &  H.  Dig.  §  3712,  limiting  the 
homestead  therein  to  one  acre.  Clements  v. 
Crawford  County  Bank,  40  S.  W.  132,  133,  64 
Ark.  7,  62  Am.  St  Bep.  149. 

The  name  "village"  always  carries  to  the 
mind  the  idea  of  a  small  urban  community. 
A  city  is  a  town,  and  a  village  is  a  town, 
but  the  word  "city"  or  "viUage"  indicates  the 
size  of  the  town.  State  ex  rel.  Scott  v. 
Lichte,  126  S.  W.  466,  470.  226  Mo.  273. 

The  word  "villages,"  as  used  in  Comp. 
St.  1903,  c.  14,  §  40,  art  1,  providing  that 
whenever  a  majority  of  the  taxable  inhabit- 
ants of  any  town  or  village  not  heretofore 
incorporated  under  any  law  of  this  state 
shall  present  a  petition  to  the  county  board 
of  the  county  in  which  said  petitioners  re- 
side, praying  that  they  may  be  incorporated 
as  a  village  designating  the  name  they  wish 
to  assume  and  the  metes  and  bounds  of  the 
proposed  village,  and  if  such  county  board 
or  a  majority  of  the  members  thereof  shall 
be  satisfied  that  a  majority  of  the  taxable  in- 
habitants of  the  proposed  village  have  signed 
such  petition,  and  that  inhabitants  of  200  or 
more  are  actual  residents  of  the  territory  de- 
scribed in  the  petition,  the  said  board  shall 
declare  the  said  proposed  village  incorpo- 
rated, applies  to  villages  In  the  ordinary  and 
popular  sense  of  the  term  and  was  not  in- 
tended to  clothe  large  rural  districts  with  ex- 
tended municipal  powers  and  subject  them 
to  special  taxation  for  puriwses  for  which 
they  are  In  no  wise  adapted,  and  that  lands 
adjacent  to  the  town  or  village  might  be  in- 
corporated therewith,  provided  they  were  in 
such  close  proximity  as  to  be  suburban  in 
character,  and  have  some  unity  of  interest 
with  the  platted  portion  in  the  maintenance 
of  municipal  government,  but  did  not  con- 
template the  Incorporation  of  removed  terri- 
tory having  no  natural  connection  with  the 
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village  and  not  adapted  to  municipal  par* 
poses.  Commonwealth  Real  Estate  Co.  v. 
City  of  South  Omaha,  110  N.  W.  1007,  1008, 
78  Neb.  868. 

A«  assembliMce  of  houses 

A  "village"  means  an  assemblUge  of 
houses,  less  than  a  town  or  city,  but  never- 
theless urban  or  semlurban  In  its  character. 
State  ex  rel.  Young  v.  Village  of  Gilbert,  120 
N.  W.  528,  630,  107  Minn.  364. 

As  inoorporaied  rlllsflre 

Where  a  statute  required  all  railroads 
to  provide,  at  all  villages  and  boroughs  on 
their  respective  roads,  depots  with  suitable 
waiting  rooms,  the  word  ^'villages"  means 
incorporated  villages  and  not  every  Isolated 
hamlet  at  which  a  railroad  may  have  a  flag 
station.  State  v.  Baltimore  &  O.  R.  Co.,  56 
S.  B.  518,  519,  61  W.  Va.  367  (citing  and 
adopting  definition  in  State  ex  rel.  Railroad 
&  Warehouse  Com'rs  v.  Minneapolis  &  St  L. 
R.  Co.,  79  N.  W.  510,  76  Minn.  469). 

Under  the  Minnesota  statute,  which  re- 
quires railroad  companies  to  establish  sta- 
tions at  towns  and  villages,  the  word  "vil- 
lages" means  not  every  sparsely  settled  ham- 
let but  an  incorporated  village.  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  State,  112  Pac.  1010,  1016, 
27  Okl.  565  (quoting  and  adopting  definition 
in  State  ex  rel.  Railroad  &  Warehouse  Com- 
mission V.  Minneapolis  &  St  L.  R,  Co.t  79  N. 
W.  510,  76  Minn.  469). 

As  miuiletpality 

See  Municipalitj. 

As  precinoi 

See  Precinct 

Town  Mjjkonymiofum 

At  the  time  of  the  granting  of  a  fran- 
chise to  a  gas  company  to  lay  pipes  In  streets 
of  the  "town  of  Millvllle  and  its  vicinity," 
there  was  a  village  of  Millvllle  situated 
within  the  township  of  MillvlUe.  Held,  that 
the  words  "town  of  Millvllle  and  its  vicinity" 
referred,  not  to  the  entire  township  of  MUl- 
ville,  but  to  the  village  of  Millvllle  and  Its 
vicinity.  McCarter  v.  MlUvlUe  Gaslight  Co., 
69  Atl.  248,  73  N.  J.  Eq.  739. 

A  complaint,  in  a  prosecution  for  carry- 
ing concealed  weapons,  was  not  defective  be- 
cause in  the  name  of  the  "village  of  O.," 
instead  of  the  town  of  O.,  though  Rev.  St. 
1899,  {  6004,  declares  that  the  Inhabitants 
of  a  village  shall  be  a  body  politic  and  cor- 
porate by  the  name  and  style  of  "the  town 
of;  the  entire  statute  (sections  6004-6066) 
using  the  words  "town"  and  "village"  inter- 
changeably, and  the  complaint  having  also 
used  them  in  like  manner.  Town  of  Orrick 
V.  Akers,  83  S.  W.  549,  109  Mo.  App.  662. 

VHiIiAGE  BBIDaS 

Generally  speaking,  a  town  bridge  is  one 
wholly  within  a  town,  and  a  "village  bridge" 
one  wholly  within  a  village,'  but  the  Legis- 
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lature  having  seen  fit  to  provide  that  a  town 
road,  which  is  Intersected  by  a  village  plat 
and  crossed  by  a  navigable  stream,  requiring 
to  be  bridged  to  make  a  road  usable,  shall 
be  deemed  to  be  a  town  road  and  the  bridge 
a  to^'n  bridge  to  the  same  extent  that  it  is 
a  village  street  and  "village  bridge"  as  re- 
gards the  maintenance  of  the  bridge,  the 
meaning  of  the  statute  on  the  subject  is  per- 
fectly plain.  Village  of  Bloomer  v.  Town  of 
Bloomer,  107  N.  W.  974,  979,  128  Wis.  297. 

VIIXAGE  COUNCIL 

The  "village  council,"  under  the  Minne- 
sota statutes,  is  the  governing  body  of  the 
municipality,  charged  with  the  management 
of  its  affairs,  legislative  and  administrative, 
and  alone  clothed  with  power  and  authority 
to  enter  Into  such  contracts  as  are  deemed 
necessary  for  the  public  welfare.  Jewell 
Belting  Co.  v.  Village  of  Bertha,  97  N.  W. 
424,  91  Minn.  9. 

VHJuAGE  DATUM 

A  "village  datum"  is  a  certain  monu- 
ment or  object,  of  a  permanent  character, 
which  has  been  adopted  by  the  municipality 
as  a  base  or  starting  point  for  the  grades  and 
levels  of  the  municipality.  Chicago  Consol. 
Traction  Co.  v.  Village  of  Oak  Park,  80  N. 
E.  42,  44,  225  HI.  9. 

VHiLAGE  ELECTION 

As    municipal  .election,    see   Municipal 
Election. 

VILLAGE  LOTS 

See  Town  and  Village  Lota, 

VILLAGE  OFFICE 

As  municipal  office,  see  Municipal  Office. 

VILLAGE  ORDINANCE 

As  criminal  laws,  see  Criminal  Law. 

VILLAGE  PROPERTY 

A  pleading  relating  to  the  taxing  of  farm 
lands  within  the  limits  of  an  incorporated 
village  in  referring  to  the  "village  property,'' 
will  be  understood  as  using  that  phrase  to 
mean  the  same  as  the  words  "physical  vil- 
lage," as  used  in  prior  opinions  of  the  court 
Atherton  v.  Village  of  Essex  Junction,  74  Atl. 
1118,  1119,  83  Vt.  218,  27  L.  R.  A.  (N.  S.)  695, 
Ann.  Cas.  1912A,  339. 

VILLAGE  PURPOSE 

Laws  1907,  c.  93,  authorizing  the  applica- 
tion of  village  funds  to  the  care  and  mainte- 
nance of  streets  which  the  trustees  are  un- 
able  to  accept  by  dedication,  etc.,  is  in  con- 
ffict  with  Const  art.  8,  §  10,  prohibiting  a  vU- 
lage  from  incurring  any  indebtedness  except 
for  village  purposes,  for  a  ''village  purpose" 
must  be  for  a  public  use  and  for  the  benefit 
and  advantage  of  all  of  the  public  and  in 
which  all  have  a  right  to  share,  and  the  stat* 
ute  cannot  be  sustained  on  the  ground  that  it 


relieves  the  owners  of  the  property  abutting 
on  the  streets  from  the  care  and  maintenance 
thereof.  Smith  v.  Smythe,  90  N.  E.  1121, 
1123,  197  N.  Y.  457,  35  L.  B.  A.  (N.  S.)  624. 

VINDICTIVE  DAMAGES 

See,  also,  Exemplary  Damages;  Punitive 
Damages;   Smart  Money. 

The  word  "vindictive,"  as  used  to  de- 
scribe damages,  is  synpnymous  with  punitive 
and  exemplary.  Doerhoefer  v.  Shewmaker, 
97  S.  W.  7,  10,  123  Ky.  646  (citing  Chiles  v. 
Drake  [Ky.]  2  Mete  146^  74  Am.  Dec.  406). 


^i^ 


Vindictive  damages,"  sometimes  called 
"smart  money,"  are  only  awarded  in  ac- 
tions of  tort  against  a  telegraph  company  for 
failure  to  properly  transmit  a  message,  where 
the  failure  was  the  result  of  intention  or 
gross  negligence.  Western  Union  Telegraph 
Go.  V.  Beeves,  126  Pac.  216,  217,  34  Okl.  468 
(quoting  Atchison,  T.  &  S.  F.  Ry.  (3o.  ▼.  Cliam- 
berlain,  46  Pac.  499,  4  Okl.  542). 

While  the  damages  to  which  a  plaintiff 
may  become  entitled  in  an  action  of  tort,  to 
the  amount  of  his  expenses  in  litigation,  in 
addition  to  his  actual  damages,  are  in  fact 
and  in  effect  "compensatory  damages"  and 
not  punitive,  they  are  in  pracUoe  variously 
termed  "exemplary,"  "punitive,"  "vindictive,** 
or  "smart  money,"  and  in  an  action  for  per- 
sonal injuries,  in  which  plaintiff  was  entitled 
to  recover  such  additional  damages,  it  was 
not  error  to  refer  to  them  as  "exemplary." 
Hull  V.  Douglass,  64  Ati.  351,  353,  79  Conn. 
260. 

A  sum  assessed  by  a  jury  additional  to 
compensation  for  demages,  by  way  of  punish- 
ment for  wrongdoing,  is  termed  "smart 
money,"  or  "exemplary,"  "vindictive,"  or 
"punitive"  damages.  Farrow  v.  Hoffecker 
(Del.)  79  Ati.  920,  921,  7  Pennewill,  223. 

.  As  damages 

See  Damage — Damages. 

VINOUS 

VIKOITS  AKD  SPIRITVOirS  UaVOBS 

Beer,  as  commonly  prepared,  is  a  malt 
liquor,  as  distinguished  from  ^'vinous  and 
spirituous  liquors,"  and  the  charge  of  selling 
"vinous  and  spirituous  liquors"  was  not  sus- 
tained by  proof  of  a  sale  of  beer.  Smith  v. 
Stat^,  49  South;  113,  94  Miss.  256. 

Vllf  OIT8  UQUOB 

As  intoxicating  liquor,  see  Intozicatinjr 
Liquor. 

"Vinous  liquor"  is  liquor  which  has  un- 
dergone fermentation.  State  v.  Coverdale 
(Del.)  77  Ati.  754,  756,  1  Boyce,  555. 

"Vinous  liquor"  means  liquor  made  from 
the  juice  of  grapes,  and  it  may  also  include 
wines  made  from  fruits  or  berries  by  process^ 
of  fermentation,  by  addition  of  sugar  and  al- 
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cohol.    Marks  y.  State,  48  South.  864,  867, 
159  Ala.  71,  133  Am.  St.  Rep.  20. 

Where  the  production  of  alcohol  by  fer- 
mentation is  preceded  by  no  malting  process, 
as  in  the  case  of  wine,  the  product  is  called 
"yinous  liquor."  Pennell  v.  State,  123  N.  W. 
115,  lie,  141  Wis.  35. 

VIOLATE— VIOLATION 

See  Action  for  the  Violation  of  a  Law; 
Die  in  Consequence  of  Violation  of 
Law;  Each  Violation. 

Employed  in  Tiolation  of  law,  see  Em- 
ployed. 

Willful  violation,  see  WUlful— Willfully. 

The  word  "violation,"  as  used  in  Acts 
1905  (Bums'  Ann.  St.  1908,  §  8597),  giving  a 
right  of  action  for  injuries  occasioned  by 
any  violation  or  willful  failure  to  comply 
with  the  provisions  of  the  act,  means  not 
only  acts  of  omission  but  of  commission  in 
failing  to  do  the  things  which  are  provided 
shall  be  done;  that  is  nonconformity,  sim- 
ple negligence.  Princeton  Coal  Min.  Co.  v. 
Lawrence,  95  N.  B.  423,  426,  96  N.  B.  387, 
176  Ind.  469. 

The  phrase  "violating  the  local  option 
law,"  in  a  bond  in  a  criminal  proceeding, 
does  not  describe  an  offense.  Stephens  v. 
State,  98  S.  W.  859,  50  Tex.  Cr.  R.  531. . 

Under  Rev?  St.  §  1563,  declaring  all 
places  in  which  intoxicating  liquors  are  sold 
in  "violation  of  law"  to  be  public  nuisances, 
it  was  held  that  a  sale  of  liquor  on  Sunday 
by  a  licensed  saloon  keeper  is  not,  in  the  ab- 
sence of  evidence  showing  that  a  city  ordi- 
nance had  been  passed  forbidding  the  sale 
of  liquor  on  that  day,  such  a  "violation  of 
the  law"  as  to  render  the  place  in  which  it 
was  sold  a  nuisance,  though  a  general  stat- 
ute (section  4595)  prohibits  any  person  from 
keeping  open  his  shop  or  from  doing  any 
kind  of  business  on  Sunday,  except  works  of 
necessity  or  charity.  Section  15(33  was  in- 
tended only  to  apply  to  a  violation  of  the  ex- 
cise law  itself,  which  was  the  subject-matter 
before  the  Legislature,  and  a  sale  in  "vio- 
lation of  law"  must  be  understood  to  mean 
a  sale  prohibited  by  the  provisions  of  the  ex- 
cise law  itself,  either  expressly  or  by  im- 
plication. State  v.  Wacker,  38  N.  W.  189, 
71  Wis.  672. 

Code  Civ.  Proc.  {  1781,  subd.  2,  and  sec- 
tion 1782,  provide  that  an  action  may  be 
maintained  against  the  director  of  a  corpo- 
ration by  a  creditor  thereof  to  procure  a 
Judgment,  compelling  him  to  pay  to  the  cor- 
pcfration,  or  its  creditors,  the  value  of  any 
property  which  he  may  have  acquired,  trans- 
ferred, lost,  or  wasted  by  a  "violation  of  his 
duty."  Held,  that  the  statutes  -referred  to 
the  violation  of  their  duties  as  such  corpo- 
rate officers,  and  did  not  authorize  the  main- 
tenance of  an  action  by  a  creditor  against 
a  director  of  a  dissolved  corporation,  on  de- 


fendant's promise  to  pay  all  the  debts  of  the 
corporation  in  case  he  should  be  allowed  to 
acquire  its  property  at  a  judicial  sale  for 
less  than  its  real  value  and  his  failure  to 
fulfill  that  promise,  as  such  action  was  not 
predicated  on  any  official  act  or  omission. 
LlUenthal  y.  Betz,  77  N.  B.  1002,  1003,  185 
N.  Y.  168,  7  Ann.  Cas.  41. 

VIOLATION    or   PROFESSIONAL  DU- 
TIES 

See  Gross  Violation  of  Professional  Du- 
ties. 

VIOLENCE 

See  Force  and  Violence;  Unlawful  Vio- 
lence. 
External  violence,  see  ExtemaL 

As  f  oroe 

"Force,"  in  the  Georgia  Penal  Code  def- 
inition of  robbery,  is  the  same  as  the  "vio- 
lence" of  the  common4aw  deflnitioiL  John- 
son y.  State,  57  S.  EL  1056,  1  Ga.  App.  729. 

An  indictment,  under  Gen.  St.  1906,  S 
8500,  providing  for  the  punishment  of  any 
person  resisting  an  officer  in  the  execution 
of  any  legal  duty  "by  offering  or  doing  vio- 
lence" to  the  person  of  such  officer,  which 
charges  the  gripping  of  the  hand  of  the  offi- 
cer and  forcibly  preventing  him  from  open- 
ing the  door  of  the  room  in  which  the  person 
for  whose  arrest  the  officer  held  a  capias, 
was,  sufficiently  charges  the  essentials  of  the 
offense;  the  allegation  that  defendant  grip- 
ped the  hand  of  the  officer  alleging  unlawful 
force,  which  as  such  is  synonymous  with 
"violence."  .  Johnson  v.  State,  50  South.  529, 
530,  58  Fla.  68. 

Pen.  Code  1911,  art  1327,  defines  robbery 
as  an  assault,  or  violence,  or  putting  in  fear 
of  life  or  bodily  injury,  by  which  one  fraudu- 
lently takes  from  another  any  property  with 
intent,  etc.,  and  permits  capital  punishment 
where  a  firearm  or  other  deadly  weapon  is 
used.  Code  Cr.  Proc.  1911,  art.  460,  declares 
that  the  words  "with  force  and  anns"  are  not 
necessary  to  the  validity  of  an  indictment, 
and  that  an  indictment  which  charges  the 
offense  in  ordinary  and  concise  language  so  as 
to  enable  a  person  of  common  understanding 
to  understand  it  Is  sufficient.  An  indictment 
under  section  1327  alleged  that  accused, 
"with  force  and  arms"  by  unlawfully  using 
a  firearm,  fraudulently  took  personal  prop- 
erty from  the  owner  \^'ithout  his  consent 
and  with  intent  to  appropriate  the  same  to 
his  own  use.  Held,  that  "violence"  was  a 
general  term  including  all  sorts  of  force, 
synonymous  with  physical  **force,"  and  used 
interchangeably  in  relation  to  assault;  that 
"violently"  meant  by  or  with  "force";  that 
"violent"  meant  impelled  with  "force";  and 
hence  that  the  term  "with  force  and  arms" 
suifflciently  alleged  that  the  robbery  was  af- 
fected by  "violence"  as  used  in  the  statute. 
Koblnson  v.  State  (Tex.)  149  S.  W.  186,  187. 
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The  expression  in  the  act  relating  to 
forcible  entry  and  detainer  by  "violence  or 
circumstances  of  terror"  Is  the  equivalent  of 
the  English  statutory  law  expression  of  an 
entry  "with  strong  hand  and  a  multitude  of 
people;"  To  constitute  such  an  entry  under 
either  law,  it  is  not  necessary  that  it  should 
be  accompanied  with  tumult  or  riot  directed 
against  the  person  of  the  party  in  possession. 
It  will  be  sufficient  if  it  is  attended  with 
such  e  display  of  force  as  manifests  an  in- 
tention to  intimidate  the  party  in  possession 
or  to  deter  him  from  defending  his  rights 
or  to  excite  him  to  repel  the  invasion  of 
his  possession,  and  thus  bring  about  a  coQ- 
dition  of  things  which  the  law  was  intended 
to  prevent  and  punish,  namely,  acts  tending 
to  excite  a  breach  of  the  peace;  Where  an 
entry  Is  made  with  such  a  display  of  force, 
accompanied  by  destruction  of  property  up- 
on the  land  on  which  the  entry  is  made,  it 
Is  a  forcible  entry.  For  one  to  enter  on  land 
in  the  actual  peaceable  possession  of  anoth- 
er, with  a  number  of  men  acting  under  his 
direction  and  control,  with  such  acts  as  tend 
to  intimidate  the  occupant  against  resisting 
the  intrusion  and  maintaining  his  possession, 
is  sufficient  to  constitute  a  forcible  entry, 
within  Code  Civ.  Proc.  §  1159,  declaring  one 
guilty  of  a  forcible  entry  who,  by  "violence 
or  circumstances  of  terror,"  enters  real  prop- 
erty. Knowles  v.  Crocker  Estate  Co.,  86  Pac 
715,  718,  149  Cal.  278  (quoting  and  adopt- 
ing definition  from  Ely  y.  Yore,  11  Paa  8G8, 
71  Cal.  130). 

VIOLENT 

See  Quite  Violent 

"Violent"  means  impelled  with  "force." 
Robinson  v.  State  (Tex.)  149  S.  W.  186.  187. 

VIOLENT  ANB  AOCIDENTAI.  MEANS 

See  Accident — Accidental;  External,  Vio- 
lent, and  Accidental  Means. 

VIOLENT  ENTRANCE 

See  Forcible  and  Violent  Entrance 

VIOLENT  INJURY 

The  term  "violent  injury,"  as  defined  by 
Pen.  Code,  §  210,  to  be  "an  unlawful  at- 
tempt, coupled  with  a  present  ability  to  com- 
mit injury  upon  the  person  of  another,"  is 
not  synonymous  with  "bodily  harm,"  but  in- 
cludes any  wrongful  act  committed  by 
means  of  physical  force  against  the  person 
of  another,  even  though  only  the  feelings  of 
such  person  are  injured  by  the  act  Peo- 
ple >.  Bradbury,  91  Pac.  497,  151  CaL  675. 

VIOLENTLY 

"Violently"  means  by  or  with  "force." 
Robinson  v.  State  (Tex.)  149  S.  W.  186,  187. 

An  indictment  charging  that  the  accused 
feloniously  and  violently  assaulted  a  female, 
and  violently  and  against  her  will  feloniously 


did  ravish  and  carnally  know,  Charges  rape, 
the  word  "violently,"  being  equivalent  to  the 
term  "forcibly,"  or  "by  force,"  end  the  word 
"ravish"  importing  the  employment  of  force. 
State  V.  Rohn,  119  N.  W.  88,  90,  140  Iowa, 
640. 

In  an  instruction  defining  defendant's 
liability  if  plaintiff,  a  passenger,  was  "vio- 
lently handled"  by  the  conductor,  "violently 
handled"  simply  indicates  the  result  of  the 
physical  assault,  which,  coupled  with  the  in- 
sult, had  been  inflicted  upon  plaintiff.  Ya- 
zoo &  M.  V.  R.  Co.  y.  WilUamSv  39  South. 
489,  490,  87  Miss.  844. 

VIRTUAL  POSSESSION 

Defendants  in  error  being  in  actual  pos- 
session of  part  of  the  tract  by  their  tenant 
living  in  a  house  built  upon  the  tract,  hold- 
ing under  color  of  title  and  claiming  the 
land  as  their  own  at  the  time  the  timber  was 
felled  and  the  logs  taken  away,  their  posses- 
sion extended  to  the  limits  or  boundaries  con- 
tained in  th^r  title  papers,  which  covered 
the  space  where  the  trees  grew.  This  pos- 
session was  an  "effective  possession"  or 
"virtual  possession"  and  was  an  adverse  pos- 
session" in  the  sense  in  which  that  term 
is  used  in  the  law.  Lieberman,  Loveman 
&  O'Brien  v.  Clark,  86  S.  W.  258,  264.  114 

Tenn.  117,  69  L.  B«  A.  732. 

t 

VIRTUE 

See  By  Virtue  of;    In  Virtue  of  His 

Ofllce. 

VIRTtTOITS 

The  test  as  to  whether  a  female  is  "vir- 
tuous" is  not  purity  of  mind  or  purity  of  heart, 
but  actual  physical  purity  of  person.  "Every 
virgin  is  virtuous."  If,  at  the  time  of  the 
alleged  seduction,  the  female  had  never  had 
unlawful  sexual  Intercourse  with  man,  she 
was  a  virtuous  female,  within  the  meaning  of 
the  law.  Woodward  v.  State,  63  S.  E.  573, 
574,  5  Ga.  App.  447. 

A  "virtuous  female,"  as  applied  to  an 
unmarried  woman,  in  reference  to  the  crime  of 
seduction,  Is  one  who,  prior  to  the  intercourse 
with  defendant,  had  never  had  sexual  inter- 
course with  another  man  by  her  consent. 
The  Jury  should  treat  prosecutrix  aa  having 
been  virtuous  before  the  alleged  seduction, 
unless  the  evidence,  direct  or  circumstantla]« 
satisfied  them  that  she  had  lost  her  virtue, 
by  having  illicit  intercourse.  Washington  v. 
State,  528  S.  E.  910,  912,  124  Ga.  423  (citing 
O'Neill  V.  State,  XI  S.  E.  856,  857,  85  Ga.  3S3, 
407,  408;  McTyier  v.  State.  18  S.  E.  140.  91 
Ga.  254). 

A  "virtuous  female"  is  one  who  has  not 
had  sexual  intercourse  unlawfully,  out  of 
wedlock,  knowingly,  and  voluntarily.  Mar- 
shall V.  Territory,  101  Paa  139,  143,  2  OkL 
Cr.  13a 
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A  "virtuous  woman/'  within  the  meaning 
of  Revisal  1006,  §  3354,  punlj^ing  seduction 
under  promise  of  marriage,  is  a  woman  who 
has  nerer  had  illicit  sexual  intercourse. 
State  V.  Whltiey,  53  S.  E.  820,  821,  141  N.  C. 
823. 

"A  chaste  female  is  one  that  has  never 
had  sexual  intercourse,  who  yet  retains  her 
virginity.    A   'virtuous  female'  is  one  who 
has  not  had  sexual^  intercourse  unlawfully, 
out  of  wedlock,  knowingly  and  voluntarily." 
MarshaU  v.  Territory,  101  Pac.  139,  143,  2 
Okl.  Or.  136.    Whatever  may  be  the  language 
which  one  may  choose  to  define  a  female  of 
previously  chaste  character,  it  certainly  can- 
not be  contended  that  one  who,  moved  by 
lewd  desire  and  libidinous  Impulse,  submits 
herself  to  the  carnal  embrace  of  a  man  from 
November  to  July,  whenever  the  time  and 
the  place  are  opportune.  Is  a  female  of  such 
a  character  on  the  30th  day  of  June.    It  is 
argued  by  the  state  that,  as  to  the  appellant, 
the  prosecutrix  is  exempt  from  this  require- 
ment of  the  law;   that,  being  the  author  of 
her  undoing,  he  cannot  take  advantage  of  his 
own  wrong  and  hide  himself  under  the  cloak 
of  this  statutory  requirement,  as  a  shield  for 
his  protection.    Such  an  argument  is  purely 
a   sentimental  one,   and,   although   it   may 
be  abhorrent  to  the  moral  sense  to  permit  a 
man  to  protect  himself  with  the  shield  of  his 
own  wrong,  we  are  dealing  with  a  legal  ques- 
tion, and  not  one  of  sentiment  nor  morals; 
and,  in  order  to  find  a  man  guilty  of  such  an 
offense  as  the  one  named  in  this  information, 
we  must  first  find  a  female  who  can  in  all 
its  essentials  measure  up  to  the  requirement 
of  the  law  charged  to  be  violated.    The  test 
of  virtue  In  a  woman  is  a  personal  and  physi- 
cal test,  and  when,  by  reason  of  her  volun- 
tary sin,  she  has  lost  her  virginal  purity,  it 
matters  not  who  contributed  to  that  loss; 
she  Is  no  longer  chaste.    It  is  not  a  sound 
argument  to  say  that  the  prosecutrix  in  this 
case  was  Immune  from  rape  as  to  all*  other 
men,  but  not  from  appellant     The  statute 
makes  no  such  distinction;   neither  can  we. 
As  is  said  in  Shirwln  v.  People,  69  111.  55: 
'*The  right  of  the  accused  to  defend  must  be 
as  broad  as  that  of  the  prosecution  to  criml- 
fiate."     State  v.  Dacke,  109  Pac.  1050,  1051, 
59  Wash.  238,  30  L.  B.  A.  (N.  S.)  173. 

VIS  MAJOR 

"Vis  major"  Is  an  irresistible,  natural 
cause,  which  cannot  be  guarded  against  by 
the  ordinary  exertions  of  human  skill  and 
prudence.  Evans  v.  Wabash  R.  Co.,  121  S. 
W.  36,  42,  222  Mo.  435. 

Injury  caused  by  the  "vis  major"  Is 
equivalent  to  Injury  caused  by  an  act  of  God. 
Southern  Pac.  Co.  v.  Schuyler,  135  Fed.  1015, 
1018,  68  C.  C.  A.  409. 

As  respects  the  liability  of  carriers  for 
loss  or  damage  of  goods,  the  term  "vis  major" 
(superior  force)  is  used  in  the  civil  law  in  the 


r  same  way  that  the  words  "act  of  Ood"  are 
used  in  the  common  law,  meaning  inevitable 
accident  or  casualty.  Lehman,  Stem  &  Co.  v. 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.,  38 
South.  873,  874, 115  La.  1,  70  L.  B.  A.  562, 112 
Am.  St  Rep.  259,  6  Ann.  Cas.  81& 

VISCERA 

The  word  "intestinee"  Is  synonymous 
with  the  word  "viscera,"  which  Is  defined  as 
being  applied  to  the  organs  contained  in  the 
abdomen.  Hampton  ▼•  State,  39  South.  421, 
426,  50  Fla.  65u 

VISIBLE 

The  explosive  character  of  dust  combin- 
ed with  air  in  an  elevator  or  grinding  mill  is 
not  a  condition  "visible"  to  one  who  does  not 
know  the  danger  of  explosion  from  such  com-, 
binatlon,  although  he  may  see  the  dust  in  the 
air.  Barney  v.  Quaker  Oats  Co.,  82  AtL  113, 
127,  85  Vt  372. 

The  word  "evident"  means  "clear  to  the 
vision,  especially  clear  to  the  understanding, 
and  satisfactory  to  the  judgment"  It  is  a 
synonym  of  "visible."  State  v.  Kauffman, 
108  N.  W.  246,  20  S.  D.  620  (quoting  with  ap- 
proval from  Webst  Diet). 

Though  Acts  1911,  p.  605,  c.  240,  denounc- 
ing as  unlawful  the  sale,  keeping  for  sale, 
etc.,  of  "milk  containing  visible  dirt,"  fixed 
no  standard  by  which  visible  dirt  can  be  de-» 
termlned,  It  is  not  thereby  rendered  indefinite 
and  Incapable  of  enforcement,  as  the  term 
"visible"  has  the  common  and  specific  mean- 
ing of  being  perceivable  to  the  eye,  and 
"dirt"  contemplates  any  foul  or  filthy  sub- 
stance, or  whatever,  adhering  to  anything, 
renders  it  foul,  unclean,  or  offensive.  State 
v.  Closser  (Ind.)  99  N.  E.  1057,  1060. 

VISIBIiE  BU8IKE88 

The  words  "visible  or  lawful  business"  in 
Pen.  Code,  §  647,  subd.  6,  defining  as  a  vagrant 
"Every  person  who  wanders  about  J:he  streets 
at  late  or  unusual  hours  of  the  night  without 
any  visible  or  lawful  business,"  are  used  in 
the  sense  of  good  and  sufilcient  reason,  and 
refer  to  the  reason  why  he  is  roaming  the 
street,  rather  than  to  any  business  or  avoca- 
tion in  life  from  which  support  is  derived. 
Ex  parte  McLaughlin,  116  Pac.  684,  685,  16 
Cal.  App.  270. 

VISIBIiE  OOMMElf  CEMENT  OF  WORK 

Under  the  Pennsylvania  mechanic's  lien 
law  (Act  June  4,  1901  [P.  L.  437]  |  13),  which 
provides  that  such  liens.  In  case  of  original 
construction,  relate  back  and  take  effect  "as 
of  the  date  of  the  visible  commencement  up* 
on  the  ground  of  the  work  of  building  the 
structui^  or  other  improvement,"  the  mere 
delivery  of  materials  on  the  ground  or  the 
tearing  down  of  the  ruins  of  a  previous  build- 
ing destroyed  by  fire  to  clear  the  ground  is 
not  sufiSclent  to  fix  the  date  of  the  lien,  but 
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00  much  must  be  done  of  a  permanent  char- 
acter, as  by  the  making  of  a  substantial  i>art 
of  the  excavation  for  foundations,  as  will 
apprise  observers  that  a  building  is  in  prog- 
ress. Pusey  &  Jones  v.  Pennsylvania  Paper 
Mills,  173  Fed.  634,  647. 

VISIBIiE  MABK 

Shrinkage  of  the  muscles  of  insured's 
hip  and  leg,  lameness  of  the  leg  and  the 
breaking  down  of  the  bones  in  the  hip  joint, 
perceptible  to  a  digital  examination,  suffi- 
ciently fulfilled  a  clause  In  an  accident  policy 
requiring  a  "visible  mark  of  the  injury"  on 
insured's  body.  United  States  Casualty  Co. 
V.  Hanson,  79  Pac.  176, 177,  20  Colo.  App.  393. 

VISIBLE  PERSONAI.  ESTATE 

Raw  material  necessary  for  the  manu- 
facture of  paper,  paper  in  process  of  manu- 
facture, and  manufactured  paper,  being  "vis- 
ible personal  estate,"  must  under  the  act  of 
March  19,  1891  (Pub.  Laws  1891,  p.  189),  be 
assessed  for  taxes  in  the  township,  ward,  or 
taxing  district  where  the  same  is  found. 
State  V.  Dalrymple,  28  AtL  671,  673,  56  N.  J. 
Law,  449. 

VISIBLE  RISK 

See  Open  Visible  Risk. 

N 

VISIBLE  SIGH  OF  INJUBT 

"Visible  signs  of  injury,"  within  the 
meaning  of  an  accident  insurance  policy,  "are 
not  to  be  confined  to  broken  limbs  or  bruises 
on  the  surface  of  the  body.  There  may  be 
other  external  indications  or  evidences  of  an 
Injury."  Complaint  of  pain  or  Internal  sore- 
ness is  not  a  visible  sign.  But  if  the  internal 
injury  produces,  for  example,  a  pale  and  sick- 
ly look  in  the  face,  if  it  causes  vomiting  and 
retching,  or  bloody  and  unnatural  discbarges 
from  the  bowels,  if,  in  short,  it  sends  forth 
to  the  observation  of  the  eye,  in  the  struggle 
of  nature,  ^ny  sign  of  Injury,  then  those  are 
external  and  visible  signs,  provided  they 
are  the  direct  result  of  the  injury.  Dezell  v. 
Fidelity  &  Casualty  Co.,  75  S.  W.  1102,  1105, 
176  Mo.  253  (quoting  and  adopting  definition 
in  Barry  v.  United  States  Mut.  Ace.  Ass'n, 
23  Fed.  712,  affirmed  United  States  Mut  Ace. 
Ass'n  V.  Barry,  9  Sup.  Ct  755,  131  U.  S.  100, 
33  L.  Ed.  60). 

VISIT 

VISITATIOlf— VISITOBIAX.  POWER 

By  "visitation"  of  a  corporation  is  meant 
the  act  of  examining  into  its  affairs.  The 
purpose  of  visitation  Is  to  supervise,  direct, 
and  control  the  management  of  the  corpora- 
tion. An  application  by  a  bona  fide  stock- 
holder of  a  national  bank  to  examine  its 
books,  accounts,  and  loans,  etc.,  in  order  to 
determine  the  value  of  his  stock.  Is  not  a 
^•visitation"  of  the  corporation,  within  Rev. 
St.  U.  S.  §  241,  providing  that  no  national 
banking  association  shall  be  subject  to  any 


visitorial  powers.  Harkness  v.  Guthrie,  75 
Pac.  624,  625,  27  Utah,  248,  107  Am.  St  Bep. 
664,  1  Ann.  Cas.  129  (quoting  Merrill,  Manda- 
mus, I  175). 

"Visitation"  is  defined  by  Bouvier  %s 
"the  act  of  examining  into  the  affairs  of  a 
corporation."  "The  power  of  'viflitation'  Is 
applicable  only  to  c^cclesiastical  and  eleemos- 
ynary corporations.  1  Bl.  Codl  480.  The 
*visltation*  of  civil  corporations  Is  by  the  gov- 
ernment itself,  through  the  medium  of  the 
courts  of  justice.  See  2  Kent,  Com.  240.  In 
the  United  States,  the  Legislature  is  the  visi- 
tor of  all  corporations  founded  by  it  for  pub- 
lic purposes."  "'Visitation,*  in  law,  Is  the 
act  of  a  superior  or  superintending  officer, 
who  visits  a  corporation  to  examine  into  its 
manner  of  conducting  business,  and  enforce 
an  observance  of  its  laws  and  regulations. 
Burrlll  defines  the  word  to  mean  'inspection ; 
superintendence ;  direction ;  regulation.' " 
Guthrie  v.  Harkness,  26  Sup.  Ct  4,  7,  190  U. 
S.  148,  50  L.  Ed.  130,  4  Ann.  Cas.  433. 

The  statutes  are  not  an  exercise  of  the 
"visitorial  powers"  prohibited  by  U.  S.  Rev. 
St.  §  5241,  providing  that  no  association  shall 
be  subject  to  any  visitorial  powers,  other 
than  such  as  are  authorized  by  the  title  on 
national  banks,  or  are  vested  in  the  courts; 
the  term  "visitorial  power/*  as  there  used, 
meaning  power  to  control  and  arrest  abuses 
and  enforce  due  observance  of  the  statutes, 
under  section  5240,  providing  for  the  employ- 
ment of  bank  examiners,  authorized  to  ex- 
amine the  affairs  of  every  banking  associa- 
tion and  make  a  report  of  the  bank's  condi- 
tion to  the  controller.  State  v.  First  Nat 
Bank  of  Portland,  123  Pac.  712,  714,  61  Or. 
551. 

VISITOR 

A  "visitor"  is  an  inspector  or  Judge 
(Whart.  Law  Lex.  ad  verbum;  Bouv.  Law 
Diet,  aft  verbum ;  Ency.  of  Laws  of  Eng.  voL 
12,  p.  '483),  and  his  visitation  is  a  judicial 
visit  or  perambulation.  When  a  charity  rests 
upon  a  private  endownment,  the  founder  and 
his  heirs  become  the  legal  "visitors,"  but 
the  founder  may  delegate  his  power  of  visita- 
tion either  generally  or  specially.  No  techni- 
cal form  of  words  is  necessary  for  the  ap- 
pointment of  either  a  general  or  special  •'visi- 
tor." MacKenzle  v.  Trustees  of  Presbytery  of 
Jersey  City,  61  Atl.  1027,  1038,  67  N.  J.  Eq. 
652,  3  L.  R.  A.  (N.  S.)  227. 

VIVA  VOCE 

The  term  "viva  voce,'*  when  applied  to 
elections,  is  used  in  opposition  or  contradis- 
tinction to  the  ballot,  and  simply  means  that 
the  voter  shall  declare  himself  by  voice,  in- 
stead of  by  ballot  In  re  Brearton,  89  N.  J. 
Supp.  893,  899,  44  Misc.  Rep.  247. 

VIVUM  VADIUM 

See  Vadium  Vlvunu 
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VOCATION 

As  occujMLtion,  see  Occupation  (Vocation). 

The  word  "occupation*'  Is  a  generic  term, 
and  Is  that  to  which  one's  time  and  atten- 
tion are  habitually  devotedr  vocation,  calling, 
trade,  business,  and  a  "vocation"  is  an  em- 
ployment, occupation,  calling,  trade,  includ- 
ing professions  as  well  as  mechanical  occu- 
pations. Village  of  Dodge  v.  Guidinger,  127 
N.  W.  122,  87  Neb.  849,  138  Am.  St  Bep. 
494. 

VOID 

See  Invalid;    Wholly  Void. 

A  "void"  thing  is,  in  legal  effect,  no 
thing,  and  has  no  effect  whatever.  Russell 
V.  First  Nat  Bank  of  Hartselle,  56  South.  868. 
871,  2  Ala.  App.  342  (citing  8  Words  and 
Phrases,  p.  7332). 

The  phrase  "of  no  effect,"  as  used  in 
rule  40  of  the  Supreme  Court,  providing  that 
all  rules,  whether  granted  by  the  court  or 
by  a  Justice,  shall  be  entered  in  the  minutes 
within  ten  days,  or  in  default  thereof  shall 
be  "of  no  effect,"  is  synonymous  with  "void." 
Mayor  and  Aldermen  of  Jersey  CJity  v.  Davis, 
76  AtL  969,  80  N.  J.  Law,  609. 

Where  a  court  renders  a  judgment  in 
excess  of  its  powers,  it  is  a  nullity  and  void, 
and  in  such  a  case  the  jurisdiction  or  lack 
of  it  does  not  depend  on  any  fact  to  be  ju- 
dicially ascertained  by  the  court  in  connec- 
tion with  the  trial  of  the  case.  In  the  mat- 
ter of  jurisdiction  of  the  person,  the  fact  of 
service  must  necessarily  be  judicially  ascer- 
tained by  the  court,  and,  having  adjudged 
it  to  have  been  done,  the  record  is  regular 
and  may  not  be  collaterally  Impeached.  The 
rights  acquired  by  a  bona  fide  purchaser  for 
value  under  an  execution*  upon  a  judgment 
of  a  justice  of  the  peace  fair  on  its  face  will 
not  be  disturbed,  though  the  judgment  is  in- 
valid. Carpenter  v.  Anderson,  77  S.  W.  291, 
293,  33  Tex.  Civ.  App.  491. 

A  "void  act"  is  neither  a  law  nor  a 
command.  It  is  a  nullity,  conferring  no 
authority  and  affording  no  protection,  and 
whoever  seeks  to  enforce  such  unconstitu- 
tional statute  and  justify  an  act  thereunder 
must  fail.  Hopkins  v.  Clemson  Agricultural 
College  of  South  Carolina,  31  Sup.  Ct  654, 
657,  221  U.  S.  636,  644,  55  L.  Ed.  890,  35  L. 
R.  A.  (N.  S.)  243. 

As  used  in  an  insurance  policy,  provid- 
ing that  it  "shall  be  void"  unless  consent  in 
writing  is  indorsed  thereon  by  the  company 
in  certain  instances,  such  as  if  the  assured 
is  not  the  sole  and  unconditional  owner,  the 
words  "shall  be  void"  can  only  be  held  to 
apply  to  such  changes  as  arise  after  the 
policy  has  been  delivered  and  accepted,  and 
d6  not  apply  to  an  existing  state  or  condi- 
tion. This  follows  the  construction  in  a 
similar  case  on  the  words  in  a  policy  "shall 


become  void,'*  and  the  difference  in  verbiage 
is  not  to  be  regarded  as  requiting  a  different 
construction.  Brunswick-Balke-Collender  Co. 
V.  Northern  Assur.  Co.,  105  N.  W.  76,  79,  142 
Mich.  29. 

Oonstmed  as  ToicUible 

It  is  rarely  that  things  are  wholly  "void" 
•and  without  force  and  effect  as  to  all  per- 
sons and  toT  all  purposes,  and  incapable  of 
being  made  otherwise.  Things  are  "void- 
able" which  are  valid  and  effectual  until 
they  are  avoided  by  some  act,  while  things 
are  often  said  to  be  "void"  which  are  with- 
out validity  until  confirmed.  Toy  Toy  v. 
Hopkins,  29  Sup.  Ct  416,  417,  212  U.  S.  542, 
63  Ij.  Ed.  644  (quoting  and  adopting  the  def- 
inition in  8  Bac.  Abr.,  and  citing  Ewell  v. 
Daggs,  2  Sup.  Ct.  408,  108  U.  S.  143,  27  L.  Ed. 
682;  Weeks  v.  Bridgman,  16  Sup.  Ct  72,  74, 
159  U.  S.  541,  40  L.  Ed.  253,  255;  Louisville 
Trust  Co.  V.  Comingor,  22  Sup.  Ct  293,  296, 
184   U.  S.  18,  25,  46  U  Ed.  413,  416). 

While  there  is  a  distinction  between  the 
words  "void"  and  "voidable,"  which  may 
often  be  important,  yet  the  word  "void"  is 
often  used  in  the  sense  of  "voidable."  What- 
ever may  be  avoided  may  in  good  sense  be 
called  "void."  In  re  Silkman,  105  N.  Y. 
Supp.  872,  873,  121  App.  Div.  202. 

The  statutes  have  often  used  the  word 
"void"  where  it  meant  "voidable";  ground 
or  cause  for  making  void.  Woodcock  v.  Bols- 
ter, 35  Vt  632,  636. 

The  term  "void"  is  an  indefinite  expres- 
sion, having  no  fixed  meaning,  what  is  "void- 
able" often  being  called  "void,"  it  being  a 
common  practice  of  Legislatures  and  courts 
to  use  the  words  interchangeably,  where  the 
distinction  is  not  material  in  the  particular 
case;  but  strictly  the  word  "void"  means  "of 
no  legal  force  or  effect  whatever,  null  and 
incapable  of  confirmation  or  ratification,"  and 
where  it  is  used  to  secure  a  right  or  confer 
a  benefit  on  property  it  will,  as  a  rule,  be 
held  to  have  such  meaning,  but  if  used  re- 
specting the  rights  of  mdividuiils  capable  of 
protecting  themselves  it  will  often  be  held 
to  mean  only  "voidable."  Southern  Nat  Ins. 
Co.  of  Austin  v.  Barr  (Tex.)  148  S.  W.  845, 
846  (quoting  and  adopting  the  definition  in 
8  Words  and  Phrases,  p.  7334). 

Where  a  contract  for  the  sale  of  onion 
seed  contained  a  provision  that,  if  the  seller 
found  that  identical  contracts  did  not  exist 
between  the  buyer  and  certain  other  grow- 
ers, the  contract  should  become  void,  such 
provision  was  for  the  sole  benefit  of  the  sell- 
er, and  a  breach  thereof  only  rendered  the 
contract  void  at  the  seller's  election,  and  it 
was  incumbent  upon  them,  as  soon  as  they 
ascertained  the  facts  upon  which  they  could 
exercise  such  election,  to  determine  whether 
they  would  abide  by  its  terms,  or  treat  it  as 
null,  and  notify  the  buyer  of  their  election. 
Bernard  v.  Sloan,  84  Pac.  232-234,  2  Cal. 
App.  737. 
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The  words  "void"  and  "Invalid,**  when  f 
used  in  regard  to  contracts  not  immoral  or 
against  public  policy,  usually  mean  voidable 
at  the  option  of  one  of  the  parties  or  some 
one  legally  interested  therein.  Doney  v. 
Laughlin,  94  N.  E.  1027,  1028,  50  Ind.  App. 
38  (citing  8  Words  and  Phrases,  pp.  7334, 
7335). 

Where  a-  contract  is  expressly  declar- 
ed void  by  statute,  or  where  the  law  declares 
the  making  of  the  contract  a  misdemeanor, 
or  imposes  a  ^nalty  upon  the  parties  to  the 
contract  for  the  act  of  contracting,  there  is 
no  doubt  of  the  general  rule  of  law  that  the 
courts  will  neither  enforce  that  contract  at 
the  suit  of  one  party,  nor,  if  the  contract  has 
been  executed,  aid  either  party  to  recover 
back  anything  he  may  have  paid  thereon. 

Where  the  contract  is  declared  "void" 
by  statute,  and  the  statute  is  within  the  pow- 
er of  the  Legislature  to  enact,  there  is  noi 
much  room  for  discussion,  although  even 
then  the  whole  purview  of  the  statute  may 
indicate  that  the  word  "void"  is  used  in 
the  sense  of  "voidable."  Where  the  stntute 
does  «not  expressly  declare  the  contract  void, 
but  prohibits  by  penalty  the  making  thereof, 
the  courts  infer  a  legislative  intent  that  the 
contract  shall  be  void,  because  to  enforce 
the  contract  would  practically  set  the  stat- 
ute at  naught.  But  these  rules  do  not  ob- 
tain where  the  contract  itself  is  not  prohibit- 
ed by  law,  but  is  declared  to  be  void  because 
not  made  or  evidenced  in  the  manner  pre- 
scribed by  law,  or  where  the  contract  is  de- 
clared void  by  law  as  to  one  party  in-order 
to  protect  the  other  against  injustice  or  op- 
pression. Laun  V.  Pacific  Mut  Life  Ins.  Co. 
of  California,  111  N.  W.  660,  661.  131  Wis. 
555,  9  L.  R.  A.  (N.  S.)  1204. 

Banie— Asslgmnentf  for  beneftt  of  ored* 
itors 

The  word  "void,"  as  used  in  a  statute 
relating  to  making  general  assignments  by 
debtors  for  the  benefit  of  creditors  null  and 
void  as  against  creditors,  means  nothing 
more  than  inoperative  or  voidable.  Though 
a  conveyance  was,  as  between  the  parties, 
within  the  statute  providing  that  all  fraud- 
ulent conveyances  shall  be  "null  and  void," 
the  fraudulent  grantee  havfng  conveyed  the 
property  to  a  third  person,  who  was  not  made 
a  party  to  a  suit  by  creditors  of  the  vendor 
to  subjici  the  laud  to  their  claims,  he  was 
not  bound  by  a  decree  in  favor  of  complain- 
ant. Tudor  ▼.  Tudor,  67  Atl.  530,  540,  80 
Vt  220,  130  Am,  St  Rep.  977  (citing  and 
adopting  Merrill  v.  Bnglesby,  28  Vt  150). 

The  term  **vold"  is  often  employed  in 
statutes  and  judicial  writings  to  characterize 
acts  which  are  void  as  to  some  persons  or  for 
sonie  pun^oses,  and  valid  as  to  other  persons 
and  purposes,  or  to  acts  which  are  not  abso- 
lutely void,  but  only  voidable,  and  which  may 
be  ratified  or  confirmed.  Under  Rev.  St  § 
1694,  which  declares  that  an  assignment  for 


the  benefit  of  creditors,  which  la  wanting  In 
any  of  the  essential  requisites  prescribed  by 
statute,  shall  be  void  as  to  the  assignor*8 
creditors,  an  assignment  which  has  been  de- 
clared void  at  the  suit  of  one  creditor,  be- 
cause the  court  commissioner  f^ed  to  in- 
dorse on  the  assignee's  bond  his  approval 
thereof,  does  not  thereby  become  invalid  as 
to  the  assignor's  other  creditors.  Boynton 
Furnace  Co.  v.  Sorensen,  50  N.  W.  773.  774. 80 
Wis.  594  (citing  State  v.  Richmond,  26  N.  H. 
232). 

Same— Attorney's  fee  In  note 

Although  the  statute  declares  that  obli- 
gations in  notes  to  pay  attorney's  fees  are 
void,  the  word  "void"  is  to  be  construed  as 
more  nearly  the  equivalent  of  "voidable," 
since  the  statute  allows  such  promise  to  be 
enforced  on  certain  terms.  Browne  v.  Ed- 
wards, 50  S.  E.  110,  122  Ga.  277. 

Same— Contract  to  convey 

The  word  "void,"  as  used  in  a  contract 
to  convey,  in  a  provision  that  if  a  balance 
of  the  j)rice  be  not  paid  on  a  specified  date 
the  amount  paid  is  to  be  forfeited  and  the 
contract  is  to  be  "void,"  means  voidable  at 
the  vendor's  election.  Stewart  v.  Grifiith,  30 
Sup.  Ct  528,  520,  217  U.  S.  323,  54  L.  Ed. 
782,  19  Ann.  Cas.  639 ;  Jersey  City  ▼•  Davis, 
76  Atl.  969,  80  N.  J.  Law,  609. 

Same— Conveyances 

Though,  with  certain  exceptions,  Const 
art  2,  §  33,  makes  conveyances  of  land  to 
aliens  void,  where  plaintiff  conveyed  land 
to  an  alien  for  a  valuable  consideration,  he 
divested  himself  of  all  title  to  the  property, 
since  the  word  "void"  Is  construed  as  mean- 
ing voidable.  Abrams  v.  State,  88  Pac.  327, 
332,  45  Wash.  327,  9  L.  R.  A.  (N.  S.)  186, 122 
Am.  St  Rep.  914,  13  Ann.  Cas.  527. 

Same— IHscbarse  of  administrator 

The  construction  to  be  placed  upon  Civ. 
Code  1805,  §  3511  (which  declares  that  a  dis- 
charge obtained  by  an  administrator  "by 
means  of  any  fraud  practiced  on  the  heirs  or 
ordinary  is  void,  and  may  be  set  aside  on 
motion  and  proof  of  the  fraud"),  is  that 
while  the  Judgment  of  the  court  of  ordinary 
discharging  an  administrator  is  open  to  at- 
tack on  the  ground  that  it  was  fraudulently 
procured,  it  is  to  be  deemed  "void"  only 
when,  in  a  proceeding  to  set  it  aside,  the 
proof  shows  it  was  secured  by  practicing  a 
fraud  upon  the  heirs  at  law  or  upon  the  ordi- 
nary. Read  in  connection  with  the  context. 
the  term  "void"  is  to  be  understood  as  the 
equivalent  of  "voidable."  The  provisions  of 
this  section  of  the  Code  do  not  alter  the 
cardinal  rule  that  a  judgment  rendered  by  a 
court  of  competent  jurisdiction  and  regular 
upon  its  face  is  to  be  deemed  conclusive  un- 
til it  is  duly  set  aside,  either  on  motion  in 
the  court  in  which  it  was  rendered  or  in  an 
equitable  proceeding  instituted  in  the  supe- 
rior court.  Summerlin  v.  Floyd,  53  &  EL  452, 
124  Ga.  980. 
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Bante— Fraudulent  eoiiTeyai&ce 

The  word  "void."  in  St  1898,  |  2320, 
^making  conveyances  in  fraud  of  creditors 
void,  means  voidable.  Hyman  v.  Landry,  116 
N.  W.  236,  237,  135  Wis.  598,  128  Am.  St 
Rep.  1044. 

A  deed  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors,  which  is  declared 
•void"  by  Rev.  St  1895,  art  2544,  is  void- 
able only,  and  the  land  cannot  be  recovered 
from  the  grantee  or  his  successor  in  title 
without  first  procuring  a  decree  setting  it 
aside  by  action  for  that  purpose.  Ruther- 
ford V.  Carr  (Tex.)  84  S.  W.  659,  660  (citing 
Stephens  v.  Adair,  18  S,  W.  102,  82  Tex. 
214 ;  Robb  v.  Robb  [Tex.]  41  S.  W.  92 ;  Stock- 
bridge  V.  Crockett,  38  S.  W.  401,  15  Tex.  Civ. 
App.  69 ;  Groesbeck  v.  Crow,  20  S.  W.  49,  85 
Tex.  200 ;  MiUer  v.  Koertge,  7  S.  W.  691,  70 
Tex.  165,  8  Am.  St  Rep.  587). 

Gen.  St.  1894,  §  4227,  declaring  "void" 
transfers  for  the  purpose  of  hindering  and 
defrauding  creditors,  must  be  construed  as 
rendering  such  conveyances  voidable  only  at 
the  election  of  creditors.  Lucy  v.  Freeman, 
101  N.  W.  167,  168,  98  Minn.  274. 

Same— Infant's  oontraot 

The  courts  of  this  state,  and  very  gen- 
erally, construe  Infants'  contracts  as  "void- 
able," and  not  "void."  What  confusion  ex- 
ists on  the  subject  has  arisen  from  a  careless 
use  of  the  words  "void"  and  "voidable."  An 
Infant's  contract  might  be  void  for  reasons 
that  would  render  a  contract  of  an  adult 
void.  But  the  better  reasoning  supports  the 
rule  that  no  contract  of  an  Infant  !s  void 
because  of  his  nonage,  but  all  such  contracts 
are  voidable  only,  except  contracts  for  neces- 
saries, and  such  contracts  as  he  may  make  by 
statutory  authority,  which  are  binding. 
Shroyer  v.  Pittenger,  67  N.  B.  475,  476,  31 
Ind.  App.  158. 

Sajne— Insnranoe  policy 

The  term  '*vold,"  is  often  used  In  the 
sense  of  "voidable,"  so  that,  although  an  in- 
surance policy  be  conditioned  to  be  "void" 
in  certain  cases,  it  may  be  construed  to  be 
only  "voidable"  at  the  option  of  the  insured. 
German  Ins.  Co.  of  Freeport,  111.,  v.  Shader, 
93  N.  W.  972,  975,  68  Neb.  1,  60  L.  R.  A.  918 
(citing  Hanover  Fire  Ins.  Co.  v.  Dole,  50  N. 
E.  772,  20  Ind.  App.  333;  Kalmutz  v.  North- 
ern Mut  Ins.  Co.,  40  Atl.  816,  186  Pa,  571; 
Schmurr  v.  State  Ins.  Co.,  46  Pac.  363,  30 
Or.  29;  Horton  v.  Home  Ins.  C3o.,  29  S.  E. 
944,  122  N.  C.  498,  65  Am.  St.  Rep.  717; 
Stevenson  v.  Phopnix  Ins.  Co.,  83  Ky.  7,  4 
Am.  St  Rep.  120;  Kingman  v.  Lancashire 
Ins.  Co.,  32  S.  E.  762,  54  S.  C.  599 ;  Ronton 
V.  American  Mut.  Life  Ins.  Co.,  25  Conn.  542). 

The  word  "void,"  as  used  in  an  applica- 
tion for  benefit  life  insurance,  providing  that 
the  certificate  should  be  "void"  in  case  of 
misrepresentation,  means  voidable  at  the 
election  of  the  insurer     Modern  Woodmen  of 


America  v.  Vincent,  80  N.  E.  427,  428^  82  N. 
E.  475,  40  Ind.  App.  711,  14  Ann.  Cas.  89. 

A  provisLon  of  an  insorance  policy  is- 
sued by  a  mutual  fire  insurance  company 
organized  under  the  laws  of  this  state,  and 
of  the  by-laws  of  the  company  attached  to 
such  policy,  to  the  effect  that  the  procuring 
of  additional  insurance  upon  the  proi;)erty 
covered  shall  render  the  policy  void,  unless 
the  written  consent  of  the  company  be  in- 
dorsed on  the  poUcy,  are  waived  by  the  fail- 
ure of  the  company  either  to  cancel  the  poU- 
cy  or  to  indorse  its  consent  within  a  reason- 
able time  after  notice  to  it  of  the  addition- 
al insurance,  and  before  loss  occurs.  The 
term  "void,"  as  ysed  in  the  contract,  is  to 
be  regarded  as  meaning  that  the  insurer  had» 
at  its  exclusive  option,  the  right  to  treat 
the  policy  as  a  nullity.  Swedish-American 
Ins.  Co.  V.  Knutson,  72  Pac.  526,  527,  67 
Kan.  71,  100  Am.  St  Rep.  382. 

Where  the  words  of  a  policy  are  that  the 
insurance  shall  be  "void"  if  the  premises  in- 
sured be  and  remain  vacant  longer  than  ten 
days  without  the  consent  of  the  insurer,  the 
meaning  is  slm]ply  that  if  a  loss  occurs  dur- 
ing the  prohibited  vacancy  the  policy  is  void, 
and  it  does  not  mean  that  the  policy  shall  be 
"absolutely  void,"  so  as  to  the  result  in  a 
forfeiture  of  the  insurance  in  case  of  a  tem- 
porary vacancy  for  a  reasonable  period  be- 
yond the  ten  days.  Athens  Mut.  Ins.  Co.  v. 
Toney,  57  S.  E.  1013,  1015, 1  Ga.  App.  492w 

The  word  "void,"  as  applied  to  contracts, 
has  been  given  different  meanings.  A  con- 
tract may  be  void  in  the  sense  of  being  Il- 
legal; that  Is,  prohibited  by  law  and  incapa- 
ble of  ratification  and  enforcement  It  may 
also  in  some  connections  be  construed  as 
merely  meaning  voidable;  that  is,  in  force 
and  effect  until  repudiated  by  the  afiirmative 
act  of  the  party,  but  It  may  also  be  void  in 
the  sense  of  being  merely  Ineffective,  of  no 
force  and  effect,  and  this  is  the  meaning  at- 
tached to  the  words  as  used  in  a  contract  of 
Insurance  providing  that  if  the  applicant  for 
insurance  had  made  false  statements  in  his 
application  it  was  null  and  void.  Taylor  v. 
Grand  Lodge  A.  O.  U.  W.  of  Minnesota,  105 
N.  W.  408,  410,  96  Minn.  441,  3  L.  R.  A.  (N. 
S.)  114. 

A  provision  of  a  policy  of  insurance^ 
declaring  the  same  "void"  in  case  the  In- 
terest of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership  in  fee  simple,  in 
effect  renders  the  policy  voidable,  instead  of 
absolutely  "void,"  In  the  contingency  si)ect- 
fied,  and  requires  the  insurer,  In  case  the  in- 
sured's title  Is  not  one  In  fee  simple,  to  act 
promptly  on  discovery  of  that  fact  and  noti- 
fy the  Insured  of  Its  decision  to  avoid  the 
policy,  and  tender  or  manifest  Its  willing- 
ness to  restore  the  unearned  premium,  or  the 
provision  will  be  deemed  to  have  ])een  waiv- 
ed by  it.    Glens  Falls  Ins.  Co.  v.   Michael^ 
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74  N.  E.  964,  970,  79  N.  B.  905,  167  Ind.  659, 
8  L.  R.  A.  (N.  S.)  708. 

Same— -Isine  of  corporate  itook 

Under  St  1898,  §  1753,  providing  that 
stock  issued  by  a  corporation,  except  in  con- 
sideration of  money  or  its  equivalent,  to  tlie 
amount  of  the  par  value  of  the  stock,  shall 
be  void,  the  word  *'void"  was  not  used  in 
the  sense  that  corporate  stock,  issued  in  vio- 
lation of  the  provisions  of  the  section,  can- 
not be  validated  by  subsequently  paying  full 
consideration  therefor,  in  view  of  sections 
1751,  1754,  and  1756,  providing  for  collecting 
the  diiference  between  the  amount  paid  and 
the  face  yalue  of  the  stock  issued.  Haynes 
V.  Kenosha  St  Ry.  Co.,  119  N.  W.  568,  572, 
139  Wis.  227. 


The  statement  of  the  court  in  Matter  of 
Leggat,  56  N.  B.  1009,  162  N.  Y.  437,  and 
People  ex  reL  Asmus  v.  Melody,  86  N.  Y. 
Supp.  837,  91  App.  Div.  570,  to  the  effect  that 
a  discharge  of  a  judgment  debtor  from  cus- 
tody on  a  writ  of  habeas  corpus,  without  no- 
tice to  the  Judgment  debtor's  creditors,  "was 
without  Jurisdiction,  and  the  order  made  in 
the  premises  was  *void*  and  should  have  been 
vacated,''  must  be  taken  as  meaning  that 
there  was  an  irregularity  requiring  reversal 
of  Judgment,  and  not  that  the  Judgment  was 
'Void";  and  the  statement  of  the  court  in 
the  Leggat  Case  that,  because  of  the  failure 
to  serve  the  parties  in  interest,  the  court  had 
no  "Jurisdiction  of  the  subject-matter,"  may 
have  been  made  to  distinguish,  instead  of 
to  overrule,  the  ease  of  Savacool  v.  Boughton 
(N.  Y.)  5  Wend.  171,  commented  on  in  21  Am. 
Dec.  181.  A  Judgment  may  be  "void"  as  to 
the  parties,  and  valid  for  the  purpose  of  pro- 
tecting the  ministerial  officers,  where  the 
court  issuing  process  on  the  Judgment  had 
"jurisdiction  of  the  subject-matter,"  and 
nothing  appears  on  the  face  of  the  process  to 
apprise  the  officer  that  the  court  was  with- 
out Jurisdiction  of  the  .person.  Levy  v. 
Melody,  99  N.  Y.  Supp.  153,  156,  50  Misc. 
Rep.  509  (citing  Murfree,  Sheriffs,  (  101a; 
Savacool  v.  Boughton  [N.  Y.]  5  Wend.  170,  21 
Am.  Dec.  181;  Young  v.  Stone,  53  N.  Y.  Supp. 
656,  33  App.  Div.  268;  Welles  v.  Thornton  [N. 
Y.l  45  Barb.  393;  Porter  v.  Pnrdy,  29  N.  Y. 
106, 113,  86  Am.  Dec.  283 ;  Kerr  v.  Mount,  28 
N.  Y.  659;  Roderigas  v.  East  River  Sav. 
Inst.,  76  N.  Y.  816,  32  Am.  Rep.  309). 

Baine— Minlns  location  notice 

Rev,  St  1901,  par.  3241,  describes  the 
manner  in  which  the  relocation  of  a  for- 
feited or  libandoned  lode  claim  shall  be 
made,  and  declares  that  the  location  notice 
shall  state  if  the  whole  or  any  part  of  the 
new  location  is  located  as  abandoned  prop- 
erty, el.«?e  it  shall  be  "void."  Held,  that  the 
word  "void"  meant  voidable,  and  that  a  loca- 
tion notice,  defective  in  that  it  failed  to 
state  that  the  claim  was  located  in  whole  or 
in  part  as  an  abandoned  claim,  might  be 


amended  to  comply  with  the  statute.  In  the 
absence  of  any  intervening  rights.  The  word 
"void"  in  its  strictest  sense  means  that  which, 
has  no  force  or  effect,  and  is  defined  in  the 
Century  Dictionary  as  "without  legal  effi- 
cacy; incapable  of  being  enforced  by  law; 
having  no  legal  or  binding  force."  But  the 
courts  very  generally  have  refused  to  accept 
this  narrower,  stricter  construction,  and  fre- 
quently construed  it  as  used  in  the  sense  of 
voidable.  Kinney  v.  Lundy,  89  Pac.  496,  498, 
U  Ariz.  75. 

Same— Note 

A  note  given  to  and  accepted  by  an  in- 
vestment company  for  the  first  rate  install- 
ment on  an  investment  bond  stipulating  for 
annual  payments  for  a  specified  period,  de- 
livered to  and  retained  by  the  maker  of  the 
note,  is  enforceable  after  maturity  at  its  elec- 
tion, though  it  stipulates  in  event  of  non- 
payment at  maturity  the  bond  shall  be  void; 
the  word  "void"  meaning  voidable  at  Its  elec- 
tion. Pacific  Northwest  Inv.  Society  v.  Cun- 
ningham, 103  Pac.  9,  10,  54  Wash.  284. 

Same— OrKanisatfton  of  eorporatlom 

The  words  "void,"  "void  and  of  no  ef- 
fect," and  "null  and  void,"  are  often  used  in 
statutes  and  legal  documents  in  the  sense  of 
voidable  merely — that  is,  capable  of  being 
avoided — and  not  as  meaning  that  the  act 
or  transaction  is  absolutely  a  nullity,  as  if  it 
never  had  existed.  Incapable  of  giving  rise  to 
any  rights  or  obligations  under  any  circum- 
stances. Code  1896,  §  1286,«  provides  that  no 
certificate  of  incorporation  shall  issue  when 
the  corporate  name  assimied  is  that  of  a 
person  or  firm,  unless  there  be  Joined  thereto 
some  name  designating  the  business  to  be  car- 
ried on,  followed  by  the  word  "company"  or 
"corporation,"  and  if  any  corporation  shall 
fail  to  comply  with  this  qualification  its 
organization  is  void.  Section  1282  provides 
that,  when  any  corporation  fails  to  comply 
with  the  requirements  of  the  statute  In  its 
organization,  the  failure  may  be  remedied 
by  filing  with  the  probate  Judge  who  issued 
the  certificate  of  incorporation  a  statement 
settings  forth  the  omission  and  supplying  the 
same.  Failure  of  a  corporation  to  comply 
with  the  qualifications  of  sectiqn  1286,  by 
inserting  the  word  designating  the  business 
to  be  carried  on,  did  not  render  its  incor- 
poration "void,"  but  "Toidable"  only,  such 
being  the  evident  Import  of  the  two  sec- 
tions of  Code  1896,  which  are  pari  materia 
State  ex  rel.  Thompson  v.  Colias,  43  South. 
190,  191,  192,  150  Ala.  515  (citing  Kwell  t. 
Daggs,  2  Sup.  Ct  408,  108  U.  S  148,  27  L. 
Ed.  682;  Inskeep  v.  Lecony,  1  N.  J.  Law,  112: 
Matter  of  New  Tork  &  L.  X.  Bridge  Co.,  42 
N.  fi.  1088,  148  N.  Y.  640 ;  Columbia  &  P.  S. 
R,  Co.  V.  Braillard,  40  Pac.  382, 12  Wash.  22; 
Van  Shaack  v.  Robbins,  36  Iowa,  201;  Rhein- 
er  V.  Union  Depot,  etc.,  Co.,  17  N.  W.  623,  31 
Minn.  289;  Brown  y.  Brown,  50  N.  H.  538, 
552). 
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Same— Pref ereaoe  hy  iiuioWemt 

"Under  the  bankrupt  act  of  1867,  a  pref- 
lerence  to  a  creditor  was  declared  to  be  yold, 
while  in  the  act  of  1898  it  is  declared  to  be 
voidable.  It  seems  to  ns  that  the  word 
Void*  ip  the  act  of  1867  mnst  be  held  to  be 
used  in  the  sense  of  voidable,  and  not  void. 
A  preference  under  the  act  of  1867  was  good, 
not  only  between  the  parties,  but  as  to  aU 
the  world,  unless  judicial  proceedings  were 
brought  by  the  assignee  under  that  a<*t  to 
avoid  it.  If  no  suit  was  brought,  the  prefer- 
ence in  the  hands  of  the  party  preferred 
could  not  be  assailed  by  the  creditors  of  the 
bankrupt,  or  by  any  other  person."  Capital 
Nat.  Bank  v.  Wilkerson,  75  N.  B.  837,  838,  36 
Ind.  App.  467. 

Same— Sale  "by  administrator 

Though  St.  1898,  §  3914,  provided  that  a 
purchase  by  an  administrator  at  his  own 
sale,  directly  or  indirectly,  shall  be  void,  such 
a  sale  vests  legal  title,  which  can  only  be 
divested  in  a  proper  action,  brought  within 
proper  time,  by  one  entitled  to  challenge  the 
validity  of  the  sale;  the  word  "void,"  as  used 
in  the  statute,  meaning  "voidable."  Keilly  v. 
Severson,  135  N.  W.  875,  876,  149  Wis.  251. 

Comp.  St.  Neb.  c.  23,  §  85,  relating  to  ad- 
ministrator's sales,  provides  that  the  executor 
or  administrator  making  the  sale  and  the 
guardian  of  any  minor  heir  of  the  deceas- 
ed shall  not  directly  or  indirectly  pur- 
chase or  be  interested  in  the  purchase  of 
any  part  of  the  real  estate  so  sold,  and  all 
sales  made  contrary  to  the  provisions  of  this 
section  shall  be  void.  Held  that,  as  constru- 
ed by  the  Supreme  Court  of  Nebraska,  the 
word  "void"  employed  therein  meant 
voidable  at  the  suit  of  any  proper  party  in 
interest  Bums  v.  Cooper,  140  Fed.  273, 
278,  72  C.  C.  A.  25  (citing  Veeder  v.  McKin- 
ley-Lanning  Loan  &  Trust  Co.,  86  N.  W.  982, 
61  Neb.  892). 

Same— Sale  under  deed  of  trust 

A  sale  under  a  power  in  a  deed  of  trust, 
made  after  the  death  of  the  grantor  or  mort- 
gagor, and  before  the  expiration  of  the  four 
years  within  which  administration  might  be 
begun,  but  where  no  administration  had  been 
begun,  was  valid,  and  passed  the  title  to  the 
lands  conveyed,  subject  only  to  be  set  aside  by 
an  administration  for  the  payment  of  such 
preferred  claims  as  might  have  existed  under 
the  law  at  the  time,  and  is  not  invalid  or 
Yoid,  nor  in  a  state  of  suspense,  except  as 
subject  to  such  administration;  the  terms 
"invalid"  and  "void,"  sometimes  applied  to 
such  trust  deeds,  meaning  nothing  more  than 
ineffectual  to  pass  title ;  the  term  "void"  be- 
ing seldom  regarded  as  implying  a  complete 
nullity,  but  as  being,  in  a  legal  sense,  and 
under  certain  circumstances,  subject  to  quali- 
fication. Wiener  v.  Zweib,  141  S.  W.  771, 
777,  105  Tex.  262. 


Contraot* 

A  "void  contract"  is  In  fact  no  contract, 
since  an  instrument  of  that  nature  does  not 
alter  the  relations  previously  existing  be- 
tween the  contracting  parties,  nor  wUl  it 
serve  as  the  foundation  of  any  right  Allen 
V.  City  of  Davenport,  132  Fed.  209,  216,  65 
O.  C.  A.  641. 

"Strictly  speaking,  'void'  means  with- 
out legal  efficacy;  ineffectual  to  bind  par- 
ties, or  to  convey  or  support  a  right."  A 
contract  which  is  illegal  as  contrary  to  pub- 
lip  policy  is  absolutely  void,  and  may  be  at- 
tacked by  any  one,  and  in  any  proceeding  in 
which  it  is  sought  to  found  rights  thereon. 
A  sale  by  a  telephone  company  of  its  proper- 
ty and  franchises  is  contrary  to  public  pol- 
icy and  void,  in  the  absence  of  legislative 
authority.  Cumberland  Telephone  &  Tele- 
graph Co.  v.  City  of  EvansviUe,  127  Fed.  187, 
197. 

The  word  •*void,"  as  used  in  Rev.  St. 
U.  S.  §  3739,  declaring  that  all  contracts  or 
agreements  made  in  violation  of  the  section 
shall  be  void  (the  section  providing  that  no 
member  of  Congress  shall  directly  or  indi- 
rectly make,  hold,  or  enjoy  any  contract  en- 
tered into  in  behalf  of  the  United  States), 
is  obviously  used  in  the  sense  of  null  or  of  no 
effect  from  the  beginning,  and  not  admitting 
of  ratification.  It  is  not  intended  to  say  that 
contracts  or  agreements  made  in  violation 
of  the  statute  shall  be  only  voidable,  or  thkt 
they  shall  be  only  capable  of  being  avoided, 
at  the  election  of  some  officer  of  the  govern- 
ment. This  statute  applies  to  a  contract 
made  between  the  United  States  and*  one  who 
was  not  at  the  time  a  member  of  Congress, 
and  who  became  such  while  the  contract  was 
still  executory  in  whole  or  in  part,  and  In 
such  a  case,  on  his  becoming  a  member,  the 
contract  was  dissolved,  and  his  obligation 
to  further  perform  it  and  his  right  to  enjoy 
further  benefit  from  it  were  terminated  by 
operation  of  law.  United  States  v,  Dietrich, 
126  Fed.  671,  674. 

A  note  which  Is  "void"  in  its  inception 
on  account  of  usury  continues  void  forever, 
whatever  may  be  its  subsequent  history.  It 
is  void  in  the  hands  of  an  innocent  purchaser 
for  value,  since  no  validity  can  be  given  to  it 
by  sale  or  exchange.  Schlesinger  v.  Kelly, 
99  N.  Y.  Supp.  1083,  1086,  114  App.  Div.  546 
(citing  Claflin  v.  Boorum,  25  N.  B.  360, 122  N. 
Y.  385). 

The  term  "void"  can  only  accurately  be 
applied  to  those  contracts  that  have  no  effect 
whatsoever  and  which  are  mere  nullities, 
such  as  those  which  are  against  law,  illegal, 
criminal,  or  in  contravention  of  law  and  in- 
capable of  confirmation  or  ratification ;  hence 
a  married  woman's  deed  defectively  acknowl- 
edged is  not  void.  Downs  v.  Blount,  170  Fed. 
15,  22,  95  0.  a  A.  289,  31  L.  B.  A.  (N.  S.) 
1076. 
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A  contract  growing  out  of  the  unlicensed 
practice  of  medicine  denounced  by  Comp.  St. 
art.  1,  c.  55,  Is  not  a  "void  contract,"  where 
not  specilically  declared  to  be  such  by  the 
statute.  Citizens'  State  Bank  of  Newman 
Grove  v.  Nore,  93  N.  W.  160,  161,  67  Neb.  69, 
60  L.  R.  A.  737,  2  Ann.  Cas.  604  (citing  Colum- 
bia Bank  &  Bridge  Co.  v.  Haldenian  [Pa.] 
7  Watts  &  S.  233,  42  Am.  Dec.  229 ;  Holt  v. 
Green,  73  Pa.  198,  13  Am.  Rep.  737 ;  Johnston 
v.  McConnell,  65  Ga.  129;  Conley  v.  Sims,  71 
Ga.  161;  Smith  v.  Columbus  State  Bank,  1 
N.  W.  893,  9  Neb.  31 ;  Kittle  v.  De  Lamater, 
3  Neb.  325 ;  Wortendyke  v.  Meehan,  2  N.  W. 
339,  9  Neb.  221). 

"A  *vold  contract'  is  one  destitute  oi! 
legal  effect.  It  Is  a  mere  nullity,  and  good 
for  no  purpose  whatever.  It  is  binding  upon 
neither  party,  and  may  be  attacked  as  invalid 
by  strangers.  It  does  not  require  any  disaf- 
firmance to  avoid  it,  but  may  be  simply  dis- 
regarded, and  it  cannot  be  ratified  and  made 
valid."  Conditions  printed  on  the  back  of  a 
pass,  which  was  void  because  in  violation  of 
Laws  1891,  p.  277,  c.  320,  §  4,  forbidding  dis- 
crimination, have  no  application  in  an  action 
by  the  holder  of  the  pass  against  the  railroad 
company  for  injuries  received  while  riding 
on  the  pass.  McNeill  v.  Durham  &  C.  R.  Co., 
47  S.  E.  765,  766,  135  N.  C.  682,  67  L.  R.  A. 
227  (quoting  and  adopting  the  definition  in 
Lawson,  Cont  §  350). 

I  Married  woman't  deed 

The  term  **vold"  can  only  accurately  be 
applied  to  those  contracts  that  have  no  effect 
whatsoever  and  which  are  mere  nullities, 
such  as 'those  which  are  against  law.  Illegal, 
criminal,  or  In  contravention  of  law  and  in- 
capable of  confirmation  or  ratification ;  hence 
a  married  woman's  deed  defectively  acknowl- 
edged Is  not  void.  Downs  v.  Blount,  170  Fed. 
15,  22,  95  C.  C.  A.  289,  31  L.  R.  A.  (N.  S.) 
1076. 

Ifnll  synonymous 

See  Null  and  Void. 

Voidable  distineoished 

A  void  contract  Is  one  which  offends 
against  public  law  or  policy,  or  is  without  the 
scope  of  proper  authority,  and  a  contract  oi 
a  municii)al  corporation  authorized  by  an 
irregular  resolution  is  not  "void,"  but  simply 
"voidable."  Asplnwall-Dela field  Co.  v.  Bor- 
oni^'h  of  Aspinwall,  77  Atl.  1098,  1100,  229 
Pa.  1. 

The  word  "void"  Is  so  often  used  In  the 
sense  of  "voidable"  as  to  have  almost  lost 
its  primary  meaning.  It  Is  often  used  even 
by  legal  writers  and  Jurists,  where  the  pur- 
pose is  nothing  further  than  to  indicate  that 
a  contract  is  invalid  and  not  binding  in  law. 
The  distinction  between  "void"  and  "vold- 
al)le"  in  their  application  to  contracts  Is 
sometimes  one  of  practical  Importance. 
When  entire  technical  accuracy  Is  desired, 
the  term  "void"  can  be  properly  applied  only 


to  those  contracts  that  are  of  no  effect  wtiat- 
soever,  mere  nullities,  such,  for  example,  as 
are  against  the  law,  illegal,  or  criminal,  or 
in  contravention  of  that  which  the  law  re- 
quires, and  therefore  incapable  of  confirma- 
tion or  ratification.  Haggart  y.  Wilczlnskl, 
143  Fed.  22,  27,  74  O.  C.  A.  176. 

It  Is  rarely  that  things  are  wholly  •'void" 
and  without  force  and  effect  as  to  all  i)er8ons 
and  for  all  purposes,  and  Incapable  of  being 
made  otherwise.  Things  are  ''voidable" 
which  are  valid  and  effectual  until  they  are 
avoided  by  some  act ;  while  things  are  often 
said  to  be  "void"  which  are  without  validity' 
until  confirmed.  Toy  Toy  v.  Hopkins,  2U 
Sup.  Ct.  416,  417,  212  U.  S.  542,  53  Ll  Ed.  644 
(citing  8  Bac.  Abr.;  Ewell  v.  Daggs,  2  Sup. 
Ct  408,  108  U.  S.  143,  27  L.  Ed.  682 ;  Weeks 
V.  Bridgman,  16  Sup.  Ct  72,  74,  159  U.  S. 
541,  40  L.  Ed.  253,  255 ;  Louisville  Trust  Ca 
V.  Comlngor,  22  Sup.  Ct.  293,  296,  184  U.  S. 
18,  25,  46  L.  Ed.  413,  416). 

In  a  strict  legal  sense,  **Toid,"  means 
without  force  or  effect,  something  that  does 
not  bind  or  conclude  anybody,  or  serve  to 
convey  or  devest  a  right;  while  "voidable" 
means  that  which  has  some  force  or  effect, 
but  which  may  be  set  aside  or  annulled  for 
some  error  or  inherent  vice  or  defect.  The 
word  "void"  is  frequently  used  in  statutes, 
contracts,  and  other  Instruments  without  re- 
gard to  its  strict  legal  signification,  and  Is  not 
infrequently  used  in  Judicial  opinions  with- 
out a  special  regard  to  its  strict  sense  and 
the  distinction  between  It  and  "voidable." 
where  the  subject-matter  does  not  necessarily 
demand  exactness  of  definition  or  limitation. 
Briscoe  v.  Macfarland,  32  App.  D.  C.  167, 
172. 

The  words  "void"  and  "voidable"  are 
often  loosely  used,  and  much  confusion  has 
resulted  therefrom.  "Void"  is  so  frequently 
employed  In  the  sense  of  "voidable"  as  to 
have  lost  its  primary  significance;  and,  when 
it  is  found  in  a  statute,  Judicial  opinion,  or 
contract,  it  is  generally  necessary  to  resort  to 
the  subject-matter  or  context  to  determine 
precisely  the  meaning  given  to  the  word. 
Capps  V.  Hensley,  100  Pac.  515,  518,  23  Okl 
311. 

There  is  a  vast  difference  between  the 
two  words  "void"  and  "voidable,"  or  the  two 
situations  they  describe.  It  Is  true  that  there 
are  decided  cases  and  Instances  where  text- 
writers  use  the  two  words  Interchangeably: 
out,  when  attention  Is  called  to  the  distinc- 
tion between  them  and  the  difference  in  the 
consequences  which  result  from  the  codltions 
they  stand  for,  it  is  believed  there  can  be  but 
one  opinion.  A  voidable  contract  Is  valid 
until  avoided.  While  a  defrauded  party  to 
an  ordinary  contract  may  rescind,  and  the 
parties  may  voluntarily  place  themselves  In 
their  former  position,  rescission  of  marriage 
must  be  pronounced  by  a  competent  court 
.Jordan  v.  Missouri  &  K.  Telephone  Co.,  116  S. 
W.  432,  433,  136  Mo.  App.  192. 
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VOID  AS  TO  CREDITORS 


A  sale  to  the  sheriff  of  land  sold  by  him 
to  satisfy  a  Judgment  enforcing  a  lien  for 
street  Improvements  Is  a  nnllity  when  at- 
tacked, within  a  reasonable  time,  by  the  own- 
er of  the  land,  seeking  totedeem  It  from  the 
sale;  the  word  "void"  meaning  a  nullity,  as 
distinguished  from  the  meaning  of  the  word 
"voidable,"  meaning  that  which  may  be  avoid- 
ed at  the  suit  of  an  interested  party,  subject 
to  ratification  by  lapse  of  time  or  acceptance 
of  benefits.  Miller  v.  Winslow,  126  Pac.  906, 
907,  70  Wash.  401. 

VOID  AB  INITIO 

A  contract  "void  ab  initio"  is  one  that 
never  went  into  effect  In  re  Millers'  &  Man- 
ufacturers' Ins.  Co.,  106  N.  W.  485,  493,  97 
Minn.  98. 

VOID  AND  OF  NO  EFFECT 

Under  Civ.  Code,  §§  1511,  1512,  1514.  de- 
claring what  acts  shall  excuse  performance, 
and  providing  that,  where  performance  is 
prevented  by  the  creditor,  the  debtor  is  enti- 
tled to  all  the  benefits  which  he  would  have 
obtained  if  the  obligation  had  been  perform- 
ed by  both  parties,  etc.,  a  provision  in  a  con- 
tract for  the  sale  and  purchase  of  a  designat- 
ed quantity  of  oU,  as  ordered  by  the  buyer 
from  month  to  month,  that  a  violation  there- 
of shall  render  the  agreement  "void  and  ot 
no  effect,"  only  means  that  a  party,  by  violat- 
ing the  contract,  losses  his  rights  under  it, 
but  the  contract  remains  in  force  to  protect 
the  rights  of  the  other  party,  who  may  main- 
tain an  action  for  damages  for  such  violation. 
Central  Oil  Co.  of  Los  Angeles  v.  Southern 
Refining  Co.,  97  Pac.  177,  154  Gal.  165. 

The  words  "void  and  of  no  effect,"  are 
"often  used  in  statutes  and  legal  documents 
♦  ♦  ♦  in  the  sense  of  voidable  merely — 
that  is,  capable  of  being  avoided — ^and  not 
as  meaning  that  the  act  or  transaction  is  ab- 
solutely a  nullity,  as  if  it  never  had  existed, 
incapable  of  giving  rise  to  any  rights  or  obli- 
gations under  any  circumstances."  Code 
1S96,  §  1286,  provides  that  no  certificate  of 
incorporation  shall  issue  when  the  corporate 
name  assumed  is  that  of  a  person  or  firm, 
unless  there  be  Joined  thereto  some  name 
designating  the  busineps  to  be  carried  on,  fol- 
lowed by  the  word  "company"  or  "corpora- 
tion," and  if  any  corporation  shall  fail  to 
comply  with  this  qualification  its  organiza- 
tion is  void.  Section  1282  provides  that, 
when  any  corporation  falls  to  comply  with 
the  requirements  of  the  statute  in  its  organ- 
ization, the  failure  may  be  remedied  by  filing 
with  the  probate  Judge  who  issued  the  certif- 
icate of  incorporation  a  statement  setting 
forth  the  omission  and  supplying  the  same. 
Failure  of  a  corporation  to  comply  with  the 
qualifications  of  section  1286,  by  inserting 
the  word  designating  the  business  to  be  car- 
ried on,  did  not  render  its  Incorporation 
"void,"*  but  "voidable"  only ;  such  being  the 
evident  import  of  the  two  sections  of  Code 


1896,  which  are  pari  materia.  State  ex  rcl. 
Thompson  v.  CoUas,  43  South.  190,  191,  192, 
150  Ala.  515  (dting  Bwell  v.  Daggs,  2  Sup.  Ct. 
408,  108  U.  S.  148,  27  L.  Ed.  682 ;  Inskeep  T. 
Lacony,  1  N.  J.  Law,  112;  Matter  of  New 
York  &  L.  I.  Bridge  Co.,  42  N.  £.  1088,  148 
N.  Y.  540 ;  Columbia  &  P.  S.  R.  Co.  v.  BraU- 
lard,  40  Pac.  382,  12  Wash.  22;  Van  Shaack 
V.  Bobbins,  36  Iowa,  201;  Rhelner  v.  Union 
Depot,  etc.,  Co.,  17  N.  W.  623,  31  Minn.  289 ; 
Brown  t.  Brown,  50  N.  H.  538,  552). 

VOID  AS  TO  0BEBITOB8 

Laws  1909,  c.  69,  S  1,  relating  to  sales 
of  merchandise  in  bulk,  provides  that  the 
sale  in  bulk  of  any  part  or  the  whole  of  a 
stock  of  merchandise  otherwise  than  in  the 
ordinary  and  regular  course  of  the  seller*s 
business  shall  be  fraudulent  and  void  as 
against  the  seller's  creditors,  unless  the  pur- 
chaser demands  a  ^  list  of  the  creditors,  and 
notifies  each  of  them  five  days  before  taking 
possession.  Held,  that  the  phrase  ''fraudu- 
lent and  vpld  as  to  creditors"  relates  to  at- 
taching creditors  seeking  to  set  aside  the- 
sale,  and  that  the  word  "void"  means  "void- 
able," and,  under  the  statute  as  so  construed, 
a  creditor  cannot  charge  the  purchaser  of  a 
stock  of  goods  in  violation  of  the  act  as  trus- 
tee of  the  vendor  for  the  value  of  the  goods. 
MacGreenery  v.  Murphy,  82  Atl.  720,  721,  76 
N.  H.  338,  39  h.  R.  A  (N.  S.)  374. 

The  sales  In  bulk  act  declares  that  a 
sale  in  violation  thereof  shall  be  "void"  as  to 
creditors,  provided  that  no  proceedings  at 
law  or  in  equity  shall  be  brought  against 
the  purchaser  to  invalidate  such  "voidable" 
sale  after  90  days  from  the  consummation 
thereof.  Held,  that  the  word  "void"  was 
used  in  the  sense  of  voidable,  and  that  the 
sale  was  a  nullity  only  when  attacked  by 
creditors  within  the  prescribed  period.  Dick- 
inson V.  Harbison,  72  Atl.  941,  942,  78  N.  J. 
Law,  97. 

St  1903,  p.  380,  c.  415,  provides  that  the 
sale  in  bulk  of  any  part  or  the  whole  of  a 
stock  of  merchandise  otherwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular 
and  usual  prosecution  of  the  seller's  business 
shall  be  fraudulent  and  "void"  as  against 
creditors  of  the  seller,  unless  the  seller  and 
purchaser  make  a  full  inventory  of  the  goods 
and  the  purchaser  notifies  all  the  creditors 
of  the  seller  at  least  five  days  before  taking 
possession  of  the  merchandise.  Held  that 
the  term  "void"  is  not  used  in  Its  strict 
technical  sense,  but  the  Legislature  intend- 
ed. In  view  of  the  subject-matter  of  the  stat- 
ute, the  condition  of  the  law  prior  to  Its  pas- 
sage, and  the  abuse  which  It  alms  to  correct, 
to  place  the  kind  of  sale  named  in  the  stat- 
ute in  the  class  theretofore  existing  as 
fraudulent,  and  for  that  reason  voidable  by 
creditors,  unless  the  conditions  prescribed 
were  complied  with.  Kelly-Buckley  Co.  v. 
Cohen,  81  N.  B.  297-299,  195  Mass.  585  (dt- 
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ing  Squire  ft  Co.  y.  Tellier,  69  N.  E.  312, 185 
Mass.  18,  102  Am.  St.  Rep.  322). 

A  mortgage  of  a  stock  in  trade  executed 
by  a  debtor  to  his  creditor  which  author- 
izes the  mortgagor  to  remain  in  possession, 
and  seU  the  stock  in  the  usual  course  of  busi- 
ness, without  obligating  himself  to  apply  the 
proceeds  to  the  payment  of  the  debt,  is  con- 
structively fraudulent,  and  "void"  as  to  oth- 
er creditors,  within  Rev.  St  Mo.  1909,  SS 
2880,  2881,  declaring  that  any  conveyance  in 
trust  for  the  use  of  person  making  it  or  with 
intent  to  defraud  creditors  is  void  as  to  cred- 
itors, but,  in  the  absence  of  actual  fraud,  the 
constructive  fraud  is  purged  by  the  mortgagee 
taking  possession  before  the  other  creditors 
seize  the  property  or  take  any  action  to  en- 
force their  rights  to  it  Johansen  Bros. 
Shoe  Co.  V.  AUes,  197  Fed.  274,  277,  116  C. 
C.  A.  636. 

VOID  BAI.I.OT 

Election  Law  (ConsoL  Laws,  c.  17)  §  368, 
rule  9,  providing  that  a  "void  ballot'*  is  a 
ballot  upon  which  there  shall  be 'found  any 
mark  other  than  a  single  X  mark  made  for 
the  purpose  of  voting,  and  section  358,  rule 
7,  providing  that  one  straight  line  crossing 
another  straight  line  at  any  angle  within  a 
party  circle  or  within  the  voting  spaces  shall 
be  deemed  a  "valid  voting  mark,'*  should  be 
liberally  construed,  so  that  a  tremulous  line 
drawn  by  an  Infirm  elector,  or  an  Irregular  or 
curved  line  drawn  by  an  elector  with  poor 
eyesight,  or  with  muscles  untrained  to  the 
use  of  a  pencil,  or  any  single  line  but  once 
crossing  another  single  line  in  such  a  way  as 
to  substantially  comply  with  the  statute, 
though  the  line  has  been  retraced  and  the 
pencil  has  not  been  kept  exactly  on  the  line 
at  parts  removed  from  the  point  where  the 
lines  cross,  should  not  be  held  void.  Fallon 
v.  Dwyer,  90  N.  E.  942,  943,  197  N.  Y.  336. 

VOID  IF  DETACHED 

A  condition,  "Void  if  detached,"  etc.,  in 
railway  coupon  tickets,  must  be  reasonably 
construed  to  avoid  injustice  to  either  party, 
and  the  holder  cannot  be  denied  passage 
merely  because  the  ticket  had  been  inad- 
vertently detached,  if  both  book  and  ticket 
are  presented,  and  It  can  be  seen  by  inspec- 
tion that  they  correspond.  Fairfield  v,  Louis- 
ville ft  N.  R.  Co.,  48  South.  513,  514,  94  Miss. 
887, 136  Am.  St  Rep.  611, 19  Ann.  Gas.  456. 

VOID  JXTDGMEirr 

"A  'void  Judgment'  is  in  legal  effect  no 
Judgment  By  it  no  rights  are  divested. 
From  it  no  rights  can  be  obtained.  Being 
worthless  in  Itself,  all  proceedings  founded 
upon  it  are  equally  worthless.  It  neither 
binds  nor  bars  any  one.  All  acts  performed 
under  it,  and  all  claims  fiowlng  out  of  It, 
are  void.  The  parties  attempting  to  enforce 
It  may  be  responsible  as  trespassers."  State 
vx  rel.  Reed  v.  Gormley,  82  Pac.  929,  930,  40 
Wash.  601,  3  L.  R.  A.  (N.  S.)  256,  5  Ann.  Cas. 


f  856 ;  In  re  Klllan's  Estate,  65  N.  B.  561,  562, 
172  N.  Y.  547,  63  L.  R.  A.  95  (quoting  and 
adopting  statement  in  1  Freem,  Judgm.  [4th 
Ed.]  I  117);  Cook  v.  Edson  Keith  &  Co., 
82  S.  W.  918,  919,  5  Ind.  T.  595  (quoting 
Freem.  Judgm.  [3d  Ed.]  {  117). 

"The  first  and  most  material  inquiry  in 
relation  to  a  Judgment  or  decree  is  in  refer- 
ence to  its  validity,  for.  If  it  be  null,  no  inac- 
tion upon  the  part  of  the  defendant,  no  re- 
sulting equity  in  the  hands  of  third  persons, 
no  power  resddlng  in  any  legislative  or  other 
department  of  the  government,  can  invest  it 
with  any  of  the  elements  of  power  or  of 
validity."  A  default  Judgment  against  an 
Infant  who  has  been  personally  served  is 
voidable  only.  Cook  y.  Edson  Keith  &  CJo., 
82  S.  W.  918,  919,  5  Ind.  T,  595  (quoting 
Freem.  Judgm.). 

A  Judgment  of  a  court  of  general  Ju- 
risdiction cannot  be  attacked,  except  in  a 
direct  proceeding,  unless  it  is  void ;  and  un- 
der the  weight  of  authority,  when  Jurisdic- 
tion has  been  obtained  by  service  of  process, 
all  subsequent  proceedings  are  an  exercise  of 
Jurisdiction,  and,  however  erroneous,  they 
are  not  "void,"  but  voidable  only,  and  not 
subject  to  collateral  attack.  People  v.  Mc- 
Kelvey,  74  Pac.  533,  534,  19  Colo.  App.  131 
(quoting  and  adopting  the  definition  in  Brown 
V.  Tucker,  1  Pac.  221,  7  Colo.  30). 

"A  'void  Judgment'  is  in  reality  no  Judg- 
ment at  all.  It  is  a  mere  nullity.  It  la  at- 
tended by  none  of  the  consequences  of  a 
valid  adjudication,  nor  is  it  entitled  to  the 
respect  accorded  to  one.  It  can  neither  af- 
fect, impair,  or  create  rlght&  As  to  the 
person  against  whom  It  professes  to  be  ren- 
dered it  binds  him  In  no  degree  whatever. 
It  has  no  effect  as  a  lien  upon  his  property. 
It  does  not  raise  an  estoppel  against  him. 
As  to  the  person  in  whose  favor  it  professes 
to  be,  it  places  him  in  no  better  position  than 
he  occupied  before.  It  gives  him  no  new 
right,  but  an  attempt  to  enforce  it  will  place 
him  In  peril."  A  proceeding  to  revive  a 
dormant  Judgment  Is  not  a  proceeding  to 
breathe  life  Into  that  which  was  dead.  It  is 
rather  a  proceeding  to  awaken  that  which  is 
asleep.  In  the  Instant  case  the  Judgment  was 
void.  It  never  possessed  any  vitality,  and  it 
was  Impossible  to  Impart  any  vitality  to  It  by 
revivor  proceedings.  Minn.  Thresher  Mfg. 
Co.  V.  L'Heureux,  118  N.  W.  565,  566,  82  Neb. 
692  (quoting  and  adopting  1  Black,  Judgm.  { 
170,  and  citing  and  adopting  Rice  r.  Allen, 
95  N.  W.  704,  69  Neb.  349,  355). 


«ir 


'The  word  'void*  can  with  no  propriety 
be  applied  to  a  thing  which  appears  to  be 
sound,  and  which,  while  in  existence,  can 
command  and  enforce  respect  and  whose  in- 
firmity cannot  be  made  manifest  If  a  Judg- 
ment rendered  without  in  fact  bringing  the 
defendants  into  court  cannot  be  attacked  col- 
laterally on  this  ground  unless  the  want  of 
authority  over  them  appears  in  the  record. 
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it  Is  no  more  void  than  If  It  were  founded 
upon  a  mere  misconception  of  some  matter  of 
law  or  of  fact  occurring  In  the  exercise  of  an 
unquestionable  Jurisdiction.  In  either  case 
the  judgment  can  be  avoided  and  made 
functus  officio  by  some  appropriate  proceed- 
ing instituted  for  that  purpose ;  but,  if  not  so 
avoided,  must  be  respected  and  enforced." 
Dunn  V.  Taylor,  94  S.  W.  347,  349, 42  Tex.  Civ. 
App.  241  (quoting  and  adopting  the  defini- 
tion In  Freem.  Judgm.  {  116). 

The  words  "void"  and  "voidable,"  as  ap- 
plied to  Judgments,  do  not  denote  different 
degrees  of  faultlness,  but  are  a  classification 
based  upon  the  source  from  which  the  evi- 
dence comes  to  show  the  fault,  and  generally 
dependent  on  the  method  of  attack ;  the  Judg- 
ment being  void  and  subject  to  collateral  at- 
tack if  the  record  proper  discloses  that  the 
court  was  without  Jurisdiction,  but  merely 
voidable  and  subject  only  to  direct  attack 
where  the  record  shows  Jurisdictional  facts 
which  are  untrue,  but  does  not  show  want  of 
Ju  isdiction.  Kavanagh  v.  Hamilton,  125 
Pac.  512,  515,  53  Colo.  157. 

VOID  P{tO0£SS 

"Void  process"  Is  an  absolute  nullity 
from  the  beginning,  and  is  not  amendable. 
Roy  V.  Phelps,  75  Atl.  13,  14,  83  Vt  174. 

"Void  process"  is  defined  to  be  such  as  Is 
issued  without  power  in  the  court  to  award  It, 
or  which  the  court  has  not  acquired  Juris- 
diction to  issue  in  the  particular  case,  or 
which  falls  in  some  material  respect  to  com- 
ply with  the  requisite  form  of  legal  process. 
^'Irregular  process"  Is  such  as  a  court  has 
general  Jurisdiction  to  issue,  but  which  is 
unauthorized  in  the  particular  case,  by  rea- 
son of  the  existence  or  nonexistence  of  some 
fact  or  circumstance  rendering  it  Improper  in 
such  a  case.  Jochem  v.  Cooley,  176  Fed.  719, 
722,  100  C.  C.  A.  155. 

VOID  TAX  SAI.E 

A  "void  sale"  for  taxes  is  no  sale,  and 
the  purchaser  acquires  no  rights.  Beggs  v. 
Paine,  109  N.  W.  322.  332,  15  N.  D.  436. 

VOID  UH  DEUTAKIKG 

A  "void  undertaking"  is  nothing — ^a  mere 
nullity;  and  hence,  where  a  single  appeal 
bond  is  given  to  support  separate  appeals,  in- 
stead of  a  separate  bond  for  each  appeal,  as 
required  by  statute,  the  bond  was  wholly 
void,  and  not  merely  insufficient,  and  hence  not 
within  a  statute  providing  that  no  appeal 
shall  be  dismissed  for  insufficiency  of  the 
undertaking,  If  a  sufficient  undertaking  be 
filed  before  the  hearing  on  motion  to  dismiss. 
Pirrle  v.  Moule,  81  Pac.  890,  391,  33  Mont.  1. 

VOIDABI.E 

Things  are  "voidable"  which  are  valid 
and  effectual  until  they  are  avoided  by  some 
act     Toy  Toy  v.  Hopkins,  29  Sup.  Ct  416, 


417,  212  U.  S.  642,  53  L.  Ed.  644  (quoting  and 
adopting  the  definition  in  8  Bac.  Abr.). 

The  phrase  "of  no  effect,"  as  used  in  rule 
40  of  the  Supreme  Court,  providing  that  all 
rules,  whether  granted  by  the  court  or  by  a 
Justice,  shall  be  entered  in  the  minutes  with- 
in ten  days,  and  in  default  thereof  shall  be 
"of  no  effect,"  is  not  synonymous  with  "void- 
able" Mayor  and  Aldermen  of  Jersey  City 
V.  Davis,  76  Aa  969,  80  N.  J.  Law,  609. 

The  words  "void"  and  "voidable,"  as  ap- 
plied to  Judgments,  do  not  denote  different 
degrees  of  faultinees,  but  are  a  classification 
based  upon  the  source  from  which  the  evi- 
dence comes  to  show  the  fault,  and  generally 
dependent  on  the  method  of  attack ;  the  Judg- 
ment being  void  and  subject  to  collateral  at- 
tack if  the  record  proper  discloses  that  the 
court  was  without  Jurisdiction,  but  merely 
voidable  and  subject  only  to  direct  attack 
where  the  record  shows  Jurisdictional  facts 
which  are  untrue,  but  does  not  show  wlfint  of 
Jurisdiction.  Kavanagh  v.  Hamilton,  125  Pac. 
512,  515,  53  Colo.  157 ;  Miller  v.  Winslow,  126 
Pac.  906,  907,  70  Wash.  401. 

A  "voidable  act"  of  an  infant  is  binding 
on  the  adult  contracting  party  until  disaffirm- 
ed by  the  infant,  and  is  therefore  capable  of 
being  affirmed  when  the  infant  attains  his 
majority.  "Whenever  the  act  done  may  be 
for  the  benefit  of  the  infant,  it  shall  not  be 
considered  void,  but  he  shall  have  his  elec- 
tion when  he  comes  of  age  to  affirm  or  avoid 
it"  Damron  v.  Ratliff,  97  S.  W.  401,  402,  123 
Ky.  758  (quoting  Whitney  v.  Dutch,  14  Mass. 
462,  7  Am.  Dec.  229). 

Appointment  of  s^ardiui 

Under  Gen.  Laws  1896,  c.  248,  f  7,  and 
Court  and  Practice  Act  1905,  §  803,  declaring 
that  a  probate  decree  shall  not  be  deemed  In- 
valid in  any  collateral  proceeding,  or  quashed 
for  want  of  proper  form,  or  for  want  of 
Jurisdiction  appearing  upon  its  face,  a  pro- 
bate decree  appointing  a  guardian  for  an 
inebriate  and  spendthrift,  which  only  ad- 
Judged  the  incompetent  to  be  a  person  lack- 
ing In  discretion  in  managing  his  estate,  was 
voidable  only,  and  not  "void."  Brown  v. 
Probate  Court  of  Warwick,  67  AtL  627,  28 
R.  I.  370, 125  Am.  St  R^.  747. 

Marriage  oontraet 

A  "voidable  marriage  contract"  exists 
where,  though  prohibited  by  law,  it  may  be 
ratified  or  confirmed  by  the  subsequent  co- 
habitation and  conduct  of  the  parties,  and  is 
valid  until  dissolved  by  Judicial  decree. 
State  V.  Yoder,  130  N.  W.  10,  12,  113  Minn. 
503. 

Wilson's  Rev.  &  Ann.  St  1903,  c.  51,  art 
1,  §  3,  par.  3484,  prohibits  any  male  under 
the  age  of  18  years,  and  any  female  under  the 
age  of  15  years,  to  marry.  Chapter  51,  art.  1, 
§  16,  par.  3497,  makes  it  criminal  to  solem- 
nize or  enter  into  a  marriage  contrary  to 
foregoing  provisions.     Held,   that  while   a 
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marriage  of  a  youth  of  16  and  a  girl  of  14 
was  illegal,  it  was  "voidable"  only,  and  not 
void.  Hunt  v.  Hunt,  100  Pac.  541,  542,  23 
Okl.  490,  22  L.  R.  A.  (N.  S.)  1202. 


It  Is  an  essential  element  of  a  ''voidable 
preference"  in  bankruptcy  that  the  preferred 
creditor  had  grounds  to  believe  that  a  pref- 
erence was  intended.  In  re  Burlage  Bros., 
169  Fed.  1006^  1007. 

The  assignment  by  a  corporation  within 
four  months  prior  to  its  bankruptcy  of  ac- 
counts receivable  to  a  bank  to  secure  a  prior 
indebtedness  did  not  constitute  a  "voidable 
preference"  under  Bankr.  Act  July  1,  1898, 
c.  541,  §  60b,  30  Stat  562,  although  the  cor- 
poration was  known  to  be  insolvent,  where 
such  accounts  were  merely  substituted  for 
other  valid  accounts  held  by  the  bank,  which 
had  been  paid,  for  the  purpose  of  keeping 
the  security  good.  In  re  Reese-Hammond 
Fire  Brick  Ck>.,  181  Fed.  641,  643,  104  O.  G. 
A.  371. 

A  mercantile  dealer  had  sold  a  bankrupt 
goods  for  only  a  few  months  prior  to  his 
bankruptcy.  He  was  slow  in  making  pay- 
ments, and,  learning  that  he  had  placed  a 
mortgage  on  his  stock,  the  creditor  sent  an 
attorney  to  look  after  the  claim.  The  bank- 
rupt stated  to  him  that  he  did  not  have  suf-' 
flcient  capital  to  meet  his  bills  promptly,  but 
was  doing  a  profitable  business  and  ,was  en- 
tirely solvent;  that  he  had  an  offer  for  his 
stock  in  cash  and  land  amounting  in  value  to 
a  sum  largely  in  excess  of  his  indebtedness, 
which  he  could  accept  at  once.  The  attorney 
advised  its  acceptance^  and  meantime  took 
a  chattel  mortgage  on  the  stock  for  the 
amount  of  his  claim.  The  debtor  was  in  fact 
Insolvent,  and  became  within  four  months 
thereafter  bankrupt.  Held,  that  such  facts 
supported  a  finding  of  the  District  Court  that 
the  creditor  did  not  have  a  reasonable  cause 
to  believe,  when  the  mortgage  was  taken, 
that  a  ''preference"  was  intended,  and  that  it 
was  not  "voidable"  under  Bankr.  Act  1898,  S 
60b,  30  Stat  562.  Husscy  v.  Richardson-Rob- 
erts Dry  Goods  Co.,  148  Fed.  598,  599,  78 
O.  O.  A.  370. 

Evidence  considered,  and  held  insufilcient 
to  establish  the  insolvency  of  a  corporation 
at  the  time  it  made  an  assignment  of  a  debt 
due  it  to  a  bank  as  security  for  past  and  fu- 
ture overdrafts,  or  that  the  bank  had  reason- 
able cause  to  believe  that  a  preference  was 
intended,  so  as  to  render  the  transfer  a 
"voidable  preference"  on  the  bankruptcy  of 
the  corporation.  McDonald  v.  Clearwater 
Shortline  Ry.  Co.,  164  Fed.  1007,  1016,  1017. 

A  mortgage  or  transfer  of  his  property 
by  an  insolvent  debtor  within  four  months 
of  the  filing  of  a  petition  in  bankruptcy 
against  him,  which  otherwise  constitutes  a 
"voidable  preference,"  is  not  deprive<l  of 
that  character  or  validated  by  the  fact  that  it 


was  executed  in  the  ];)erformance  of  a  oo&- 
tract  to  do  so  made  more  than  four  months 
before  the  filing  of  the  petition.  In  re  Great 
Western  Mfg.  Co.,  152  Fed.  123,  J128,  81  C.  a 
A.  341  (citing  Wilson  Bros.  v.  Nelson,  22  Sup. 
Ct.  74,  183  U.  S.  191,  198,  46  L.  Ed.  147;  In 
re  Sheridan,  98  Fed.  406;  In  re  Dismal 
Swamp  Contracting  Co.,  135  Fed.  415,  417, 
418;  In  re  Ronk,  111  Fed.  154;  Pollock  v. 
Jones,  124  Fed.  163, 61  C.  0.  A.  555 ;  Anniston 
Iron  &  Supply  Co.  y.  Anniston  Rolling  Mill 
Co.,  125  Fed.  974;  Johnston  v.  Huff,  Andrews 
&  Moyler  Co.,  133  Fed.  704,  66  a  G.  A.  534; 
In  re  Mandel,  127  Fed.  863). 

The  essential  elements  of  a  "voidable 
preference,"  within  Bankr.  Act  1898,  as 
amended,  are  that  the  debtor  at  the  time  of 
the  transaction  was  insolvent,  that  there  was 
a  pre-existing  debt  paid  or  secured  by  the 
transaction  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  and  the 
creditor  must  have  had  reasonable  cause  to 
believe  that  a  preference  was  thereby  in- 
tended. Seager  v.  Lamm,  104  N.  W,  1,  2,  95 
Minn.  325. 

Prooess 

"Voidable  process"  is  valid  until  attack- 
ed, and  is  amendable.  Roy  ▼•  Phelps,  75 
Atl.  13,  14,  88  Vt  174. 

VOLENTI  NON  FIT  INJURIA 

See  Assumption  of  Risk. 

The  maxim,  "Volenti  non  fit  injuria^ 
means  that  he  who  consents  cannot  rec^ve 
an  injury.  Rigsby  v.  Oil  Well  Supply  Co., 
91  S.  W.  460,  463, 115  Mo.  App.  297. 

The  maxim,  •'Volenti  non  fit  injuria," 
means  that  to  which  a  person  assents  is  not 
esteemed  in  law  an  injury.  Adoltf  v.  Colum- 
bia PretsEel  ft  Baking  Co.,  78  &  W.  321,  323, 
100  Mo.  App.  199. 

The  maxim,  "Volenti  non  fit  injuria." 
applies  between  strangers  as  well  as  between 
master  and  servant.  Drown  v.  New  England 
Telephone  ft  Telegraph  Co.,  66  A.  801,  801, 
80Vtl. 

Intercourse  between  persons  engaged  to 
marry,  whether  the  act  be  innocent  or  guilty. 
under  the  maxim,  ** Volenti  non  fit  injuria," 
takes  from  both  consenting  parties  the  right 
to  sue  at  common  law.  Wrynn  v.  Downey, 
63  Atl.  401.  405,  27  R.  I.  454.  4  L.  R.  A.  (N. 
S.)  615,  114  Am,  St.  Rep.  63,  8  Ann.  Cas.  912. 

The  principle  that  a  person  cannot  make 
his  own  wrong,  or  his  voluntary  act.  whether 
wrongful  or  not,  the  ground  of  recovering 
damages  from  another,  has  found  expression 
in  the  maxim,  "Volenti  non  fit  injuria." 
Whenever  contributory  negligence  is  establish- 
ed as  the  proximate  cause  of  an  injury,  it  Is 
always  a  complete  defense,  and  bars  a  re- 
covery for  such  injury.  In  such  case  the 
maxim,  "Volenti  non  fit  injuria,"  applies. 
Smith  Y.   Centennial  Eureka  Min.   Co..   75 
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Pac.  749.  755,  756,  27  Utah,  307  (citing  1 
Thomp.  Neg.  §  1$5). 

AAtumptiom  of  vUtk 

The  maxim,  "Volenti  non  fit  injuria,** 
cuts  off  a  recovery,  where  the  injury  la 
caused  by  one  of  tiie  risks  incident  to  the 
business,  which  the  servant  assumes  when  he 
enters  the  employment.  Blundell  v.  William 
A.  Miller  Elevator  Mfg.  Co.,  88  S.  W.  103, 105, 
189  Mo.  552. 

The  defense  of  assumed  risk  comes  with- 
in tbe  principle  expressed  by  the  maxim,  "V<y- 
lenti  non  fit  injuria."  Such  maxim,  upon 
which  a  rule  of  assumption  of  risk  is  based, 
is  not  "Scienti  non  fit  injuria,'*  but  "Volenti 
non  fit  injuria.'*  Choctaw,  O.  &  G.  R.  Oo.  v. 
Jones,  92  S.  W.  244,  246,  247,  77  Ark.  367,  4 
L.  R.  A.  (N.  S.)  837,  7  Ann.  Cas.  430. 

Where  a  father  hires  his  minor  son  to 
an  employer  to  do  a  certain  work,  and  the 
employer,  without  the  father's  consent,  puts 
the  son  to  a  different  and  more  dangerous 
employment,  and  the  latter  is  injured,  the 
maxim,  "Volenti  non  fit  injuria,*'  cannot  be 
set  up  against  the  father,  even  though  it 
would  bar  the  minor  himself  from  recovery. 
Braswell  v.  Oarfield  Cotton  Oil  Mill  Co.,  66 
S.  B.  589,  640,  7  Ga.  App.  167. 

"Assumption  of  risk  is  a  term  of  the 
contract  of  employment,  express  or  implied 
from  the  circumstances  of  the  employment, 
by   which  the  servant  agrees  that  dangers 
of  injury  obviously  incident  to  the  discharge 
of  the  servant's  duty  shall  be  at  the  servant's 
risk.    In  such  cases  the  acquiescence  of  the 
servant  in  the  conduct  of  the  master  does 
not  defeat  a  right  of  action  on  the  ground 
that  the  servant  causes  or  contributes  to 
cause  the  injury  to  himself;  but  the  correct 
statement  Is  that  no  right  of  action  arises  in 
favor  of  the  servant  at  all,  for  under  the 
terms  of  the  employment  the  master  violates 
no  legal  duty  to  the  servant  in  failing  to  pro- 
tect him  from  dangers  the  risk  of  which  he 
agreed  expressly  or  impliedly   to   assume." 
The  defense  of  assumption  of  risk  is  not 
based  on  contract,  but  is  based  on  the  doc- 
trine of  "Volenti  non  fit  Injuria"  (one  who, 
knowing  and  appreciating  a  danger,  volunta- 
rily assumes  the  risk  of  it),  and  is  recognized 
by  Rev.  Codes,  §  6183,  declaring,  **He  who 
consents  to  an  act  Is  not  wronged  by  it;" 
and  hence  the  doctrine  of  assumed  risk  was 
not  abrogated  by  Const,  art.  15,  (  16,  and 
Rev.  Codes,  $§  5052,  5053,  declaring  that  a 
contract  releasing  an  employer  from  liability 
for  his  negligence  is  void.    Osterholm  v.  Bos- 
ton &  Montana  Consol.  Copper  &  Sliver  Mln. 
Co.,  107  Pac.  400,  604,  40  Mont.  508. 

The  defense  of  assumed  risk  comes  with- 
in the  principle  expressed  by  the  maxim, 
"Volenti  non  fit  injuria."  This  defense  does 
not  impliedly  admit  negligence  on  the  part 
of  defendant,  and  defeat  the  right  of  action 
therefor,  as  the  defense  of  contributory  neg- 
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ligence  doe&  •  Southern  Pac.  Co.  v.  Allen,  106 
S.  W.  441,  446,  48  Tex.  Civ.  App.  66» 

VOLITION 

See  Rational  Volitioa 

VOLONTJ^ 

"Volont6"  and  "dernifire  Tol6nt6'*  are 
used  as  equivalents  of  "will**  and  "last  will." 
In  re  BiUls*  WiU,  47  South.  884,  885,  122  La. 
530,  129  Am.  St  Bep.  365. 

VOLT 

The  unit  of  pressure,  called  the  ''volt," 
is  that  electrical  force  which,  w^en  steadily 
applied  to  a  wire  or  other  conductor  having  a 
resistance  of  1,000,000,000  units  of  the  C.  G. 
S.  system,  will  produce  a  current  of  one- 
tenth  of  a  unit  per  second  of  that  system. 
Peoria  Waterworks  Co.  ▼.  Peoria  Ry.  Co., 
181  Fed.  990,  lOOL 

VOLUME 

See  Unit  of  Volume. 

VOIiITME  ENGINE 

See  Constant  Volume  Engine^ 

VOLUNTARY 

See  Involuntary. 
Willful  flTnoiiyiiioiis 

Willful  is  not  the  synonym  of  •'volun- 
tary.'* In  truth,  they  express  no  distinct 
idea  which  Is  common  to  both.  The  former 
is  a  word  of  much  greater  strength  than  the 
latter.  Roberts  v.  United  States,  126  Fed. 
897,  903,  61  C.  C.  A.  427  (quoting  and  adopt- 
ing definition  in  McManus  v.  State,  36  Ala. 
291). 

In  a  prosecution  for  conspiracy  to  mur- 
der, an  instruction  that  the  words  "willful** 
and  "willfully**  mean  intentional,  not  acci- 
dental or  "voluntary,"  is  correct.  Gambrell 
V.  Commonwealth,  113  S.  W,  476,  480, 130  Ky. 
513. 

The  word  "willfully,"  within  U.  S.  Comp. 
St.  1901,  S  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  injures  an- 
other, of  which  Injury  the  other  dies,  guilty 
of  manslaughter,  means  not  merely  '•volun- 
tarily,** but  with  a  bad  purpose,  being  synon< 
ymous  with  "Intentionally,**  "designedly,** 
"without  lawful  excuse.**  Miller  v.  State, 
107  Pac.  948,  3  Okl.  Cr.  575. 

While  the  word  "willful**  is  sometimes 
synonymous  with  "voluntary**  or  "intention- 
al"  yet,  when  used  in  penal  or  quasi  penal 
statutes,  it  usually  implies  an  evil  Intent, 
and  it  is  so  used  in  Code,  §  1251,  providing 
thai  any  county  officer  may  be  removed  for 
willful  misconduct  or  maladministration  in 
office,  so  that,  in  a  proceeding  thereunder  to 
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remove  a  county  treasurer,  evidence  of  his 
good  faith  and  innocence  of  intentional  wrong 
was  admissible,  so  as  to  take  the  question  of 
the  willfulness  of  his  wrongful  act  to  the 
Jury.  State  v.  Meek,  127  N.  W.  1023,  1024, 
148  Iowa,  671.  31  L.  R.  A.  (N.  S.)  566,  Ann. 
Cas.  1912C,  1075. 

The  word  "wUlfuUy,"  in  Pen.  Code,  § 
639,  subjecting  to  punishment  any  person  who 
willfully  or  maliciously  displaces,  injures,  or 
destroys  any  water  main,  means  something 
more  than  a  "voluntary  act,"  and  more,  also, 
than  an  intentional  act  which  In  fact  is 
wrongful.  It  includes  the  idea  of  an  act 
intentionally  done  with  a  wrongful  purpose, 
or  with  a  design  to  injure  another,  or  one 
committed  out  of  mere  wantonness  or  law- 
lessness. McMorris  v.  Howell,  85  N.  T.  Supp. 
1018,  1021,  89  App.  Dlv.  272  (citing  Wass  v. 
Stephens,  28  N.  E.  21,  128  N.  Y.  123). 

In  Pen.  Code,  {  639,  providing  for  the 
punishment  of  a  person  who  "willfully"  re* 
moves,  injures,  or  destroys  a  public  highway, 
the  word  "willfully"  means  something  more 
than  a  "voluntary  act,"  and  more  than  an  in- 
tentional act  which  is  in  fact  wrongful.  It 
includes  the  idea  of  an  act  intentionally  done 
with  a  wrongful  purpose,  or  with  design  to 
injure  another,  or  one  committed  out  of  mere 
wantonness  or  lawlessness.  People  v.  Gil- 
lies, 109  N.  Y.  Supp.  945,  946,  57  Misc.  Rep. 
568. 

A  "willful  injury"  involves  a  deliberate 
purpose  not  to  discharge  some  duty  neces- 
sary to  safety,  which  duty  the  person  owing 
it  has  assumed  by  contract,  or  which  is  im- 
posed on  him  by  law.  It  is  differentiated 
from  negligence  by  the  fact  that  the  latter 
arises  from  inattention  or  thoughtlessness. 
The  word  "willful"  or  "willfully,"  as  used  in 
this  connection,  means  the  quality  of  being 
willful,  obstinate,  stubborn,  perverse,  "vol- 
untary." As  so  used,  it  implies  nothing 
blamable,  but  merely  that  the  person  of 
whose  action  or  default  the  expression  is 
used  is  a  free  agent,  and  that  what  has  been 
done  arises  from  the  spontaneous  action  of 
his  will.  It  implies  nothing  more  than  that 
he  knows  what  he  is  doing,  and  intends  to 
do  what  he  is  doing,  and  is  a  free  agent. 
Southern  Ry.  Co.  v.  McNeeley,  88  N.  E.  710, 
711,  44  Ind.  App.  126. 

In  Act  June  29,  1906,  c.  3594,  known  as 
the  "Twenty-Eight  Hour  Law,"  which  prohib- 
its carriers  of  live  stock  from  keeping  the 
same  confined  in  cars,  etc.,  for  more  than  28 
consecutive  hours  without  unloading  for  rest, 
water,  and  feeding,  unless  prevented  by 
storm  or  by  other  accidental  or  unavoidable 
causes,  which  cannot  be  anticipated  or  avoid- 
ed by  the  exercise  of  due  diligence  and  fore- 
sight, and  Imposes  a  penalty  on  any  carrier, 
which  "knowingly  and  willfully"  fails  to 
comply  with  its  provisions,  the  word  "will- 
fully" is  not  used  as  implying  a  vicious  or 
evil  intent,  but  as  meaning  intentionally  or 


"voluntarily."  United  States  v.  Union  Pac. 
R.  Co.,  169  Fed.  65,  67,  68,  «4  O.  C.  A.  433 ; 
United  States  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
166  Fed.  160. 

VOLUKTABT  ABSENCE 

"Voluntary"  means  by  the  free  exercise 
of  the  will;  done  by  design;  purposely.  A 
voluntary  act  proceeds  from  one's  own  free 
will;  done  by  choice,  or  of  one's  own  accord; 
unconstrain^  by  external  interference,  force, 
or  influence;  not  prompted  or  suggested  by 
another.  An  unavoidable  absence  would  not 
be  voluntary;  an  unintentional  absence, 
where  under  the  circumstances  his  presence 
could  not  be  reasonably  required,  would  not 
be  Voluntary.  Even  an  absence,  though  in 
somewhat  serious  negligence,  which  was  nei- 
ther purposeful,  deliberate,  nor  under  cir- 
cumstances from  which  such  an  intention 
could  be  presumed,  would  not  lie  voluntary. 
Derden  v.  State,  120  S.  W.  485,  488,  56  Tex. 
Cr.  R.  396,  133  Am.  St  Rep.  986  (citing 
Thompson  v.  State,  6  S.  W.  296,  24  Tex.  App. 
386). 

VOLITNTABT  ACCEPTANCE 

The  term  "voluntary  acceptance,**  in  Wil- 
son's Rev.  &  Ann.  St  1903,  §  760,  providing 
that  a  "voluntary  acceptance"  of  the  benefit 
of  a  transaction  is  equivalent  to  a  consent  to 
all  the  obligations  arising  from  it,  so  far  as 
the  facts  are  known  or  ought  to  be  known  to 
the  person  accepting,  does  not  Include  pay- 
ment of  money  to  an  agent,  unless  it  is  shown 
that  he  has  authority  to  accept  such  pay- 
ment Halsell  V.  Renfrew,  78  Pac.  118,  124, 
14  Okl.  674,  2  Ann.  Caa.  286. 

VOLtrNTABT  ACT 

A  **voluntary  act"  Is  an  intentional  act 
Dillon  V.  Continental  Casualty  Ca,  109  S.  W. 
89,  91,  130  Mo.  App.  502. 

VOI.UNTABT  AIJENATIOir 

A  "voluntary  alienation"  occors  where 
an  estate  is  voluntarily  resigned  by  one  per- 
son and  accepted  by  another  person,  whether 
the  transfer  be  effected  by  will,  gift,  mar- 
riage settlement,  devise,  or  other  transmis- 
sion of  the  property  by  mutual  consent  of  the 
parties.  A  deed  by  the  United  States  to  an 
Indian,  forbidding  alienation,  deprives  the 
grantee  of  the  power  to  dispose  of  the  prop- 
erty by  will.  Jackson  v.  Thompson,  80  Paa 
454,  456,  38  Wash.  282  (quoting  and  adopting 
And.  Law  Diet  p.  48). 

VOI.UK7ABT  APPEABAHCE 

'The  ^voluntary  appearance*  of  a  defend- 
ant is  equivalent  to  service."  Hence,  where 
a  voluntary  appearance  has  been  made  by 
nonresident  defendant,  the  action  of  the 
court  in  making  an  ex  parte  order  permitting 
him  to  withdraw  his  appearance,  and  In  re- 
fusing an  application  seasonably  made  by 
plaintiff  to  vacate  such^  order,  la  prejudicial 
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error.    Insurance  Trust  &  Agency  v.  Falling, 
71  Pac  826,*  827,  66  Kan.  33a 

The  signing  of  the  stipulation  and  the 
consent  to  an  adjournment  to  a  future  day 
constitute  a  "voluntary  appearance"  and 
Joinder  of  issues  by  the  parties,  within  the 
contemplation  of  Municipal  Court  Act  (Laws 
1902,  p.  1498,  c  580)  §  26.  Berliner  v.  M. 
Zimmermann  Co.,  10^  N.  Y.  Supp.  407,  408, 
^  Misc.  Rep.  246. 

VGLUICTABT  ASSIGNEE 

A  "voluntary  assignee**  is  not  a  bona 
fide  purchaser  for  value,  but  is  a  mere  rep- 
resentative of  the  debtor,  enjoying  his  rights 
only,  and  is  bound  where  he  would  be  bound. 
Smith  V.  Equitable  Trust  Co.,  64  AU.  594, 
215  Pa.  418. 

"A  'voluntary  assignee'   for  the  benefit 
of  creditors  is  a  mere  representative  of  the 
debtor,   and  is   bound   where   he   would  he 
bound;    but  when  the  assignee,  trustee,  or 
whatever  he  may  be  called,  derives  his  au- 
thority,  not  from   the   mere  voluntary  act 
of  the  assignor,  but  from  the  mandate  of  the 
law,  even  when  enforced  in  the  language  of 
that  case,  through  a  "compulsory  assignment** 
from  the  debtor  in  the  interest  of  the  cred- 
itors, he  represents  the  latter,  and  is  vested 
with  their  powers.    The  same  principle  ap- 
plies a  fortiori  to  a  receiver  deriving  his  au- 
thority, not  at  all  from  the  debtor,  but  al- 
together from  the  court,  acting  in  the  in- 
terest and  for  the  enforcement  of  the  rights 
of  creditors.     When,  therefore,  on  a  cred- 
itors*  bill,  a  receiver  is  appointed  for  an 
insolvent  corporation,  he  is  not  limited,  like 
an  assignee  for  the  benefit  of  creditors,  by 
the  rights  of  the  debtor  corporation  as  to 
property  held  by  it  under  a  conditional  sale, 
but  has  the  rights  of  a  levying  creditor,  and 
a  sale  by  him  passes  a  good  title  against  the 
vendor,  irrespective  of  the  purchaser's  status 
as  a  creditor,  either  with  or  without  notice. 
Duplex  Printing  Press  Co.  v.  Clipper  Pub. 
Co.,  62  Atl.  841,  843,  213  Pa.  207  (quoting  and 
adopting  definition  in  Wright  v.  Wlgton,  84 
Pa.  163). 

VOI.UNTABT  ASSOCIATION 

See  Club. 

VOI.UirTABT  COKFESSION 

See  Voluntary   Statement. 

An  accused  is  not  compelled  to  testify 
against  himself  when  he  makes  a  "voluntary 
confession,"  and  a  confession  is  voluntary 
when  it  is  not  induced  by  a  threat  of  harm 
or  a  promise  of  favor  or  reward  held  out  by 
a  i>er8on  in  authority.  State  y.  Potoniec,  134 
N.  W.  305,  117,  Minn.  80. 

That  a  member  of  the  grand  Jury  stated 
to  accused  that,  if  she  desired  them  to  be 
light  on  hef,  she  had  better  tell  the  truth, 
and  that  a  Justice  of  the  peace  stated  to  her, 
after  her  arrest,  that  she  had  better  tell 
the  truth,  does  not  Justify  the  exclusion  of 


the  confession  on  the  ground  that  it  was  not 
a  '^voluntary  confession.**  Qrlmslnger  v. 
State,  69  S.  W.  583,  585,  586,  44  Tex.  Cr.  B.  1. 

VOLUNTABT  COICTBAOT 

Civ,  Code  1895,  {  2502,  providing  that 
parental  power  over  a  child  is  lost  "by  vol- 
untary contract  releasing  the  right  to  a  third 
person,*'  does  not  relate  to  a  contract  of  a 
parent  apprenticing  his  child  to  a  third  per- 
son, and  such  "voluntary  contract'*  of  a  fa- 
ther may  be  valid  and  binding  on  the  father, 
although  he  does  not  therein  apprentice  his 
child.  Eaves  v.  Pears,  64  S.  B.  269,  131  Ga. 
820. 

VOLUITTABT  OONVETAXCE 

"A  'voluntary  conveyan<*e*  is  a  convey- 
ance without  any  valuable  consideration.  If 
there  is  a  valuable  consideration,  no  matter 
how  trivial  or  inadequate,  the  conveyance  is 
not  voluntary."  Hopkins  v.  White,  128  Pac. 
780,  785,  20  Cal.  App.  234  (quoting  and  adopt- 
ing the  definition  of  8  Words  and  Phrases,  p. 
7345). 

All  conveyances  not  supported  by  a  valu- 
able consideration  are  "voluntary,**  and  void- 
able by  creditors  or  others  having  legal  or 
equitable  rights  in  the  property  for  a  valua- 
ble consideration  and  where  defcnduuts* 
grantor  had  agreed  to  devise  certain  property 
to  complainant  in  consideration  for  personal 
services,  but,  instead,  conveyed  to  defendants 
voluntarily,  in  a  suit  to  reach  the  proceeds 
thereof  decedent's  love  and  affection  for  de- 
fendants was  not  a  sufiicient  consideration 
for  the  conveyance.  Oswald  ▼.  Nehls,  84  N. 
E.  619,  622,  233  111.  438. 

A  "voluntary  conveyance"  by  an  insol- 
vent is  a  conveyance  without  any  valuable 
consideration,  and,  where  there  is  a  valuable^ 
consideration,  no  matter  how  inadequate,  the 
conveyance  is  not  voluntary,  and  actual  in- 
tent to  defraud  the  creditors  of  the  trans- 
ferror must  be  found  as  a  fact  to  defeat  the 
transfer.  Commercial  Bank  of  Boonville  v. 
Kuehner,  115  S.  W.  510,  511,  135  Mo.  App.  63. 

A  "voluntary  conveyance**  is  one  without 
any  valuable  consideration.  At  law,  if  there 
is  a  valuable  consideration,  although  inade- 
quate, or  even  trivial,  the  conveyance  is  not 
deemed  voluntary;  but  in  equity,  when  the 
consideration  is  inadequate,  the  conveyance, 
at  the  suit  of  existing  creditors  of  the  gran- 
tor, will  be  regarded  as  having  been  made 
with  the  design  on  his  part  to  make  a  gift  to 
the  grantee  of  the  difference  between  the 
price  paid  and  the  actual  value  of  the  prop- 
erty. Polk  County  Nat  Bank  y.  Scott,  132 
Fed.  897,  899,  66  C.  C.  A.  51. 

VOLUNTART  DEED 

"A  'voluntary  deed*  is  one  founded  mere- 
ly and  exclusively  on  a  good,  as  distinguished 
from  a  valuable,  consideration,  on  motives 
of  generosity  and  affection,  rather  than  on  a 
benefit  received  by  the  donor,  or  detriment, 
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trouble,  or  prejudice  to  the  donee.  If  the 
donor  receives  a  benefit,  or  the  donee  suffers 
detriment,  as  the  consideration  of  the  con- 
veyance, the  consideration  is  valuable,  not 
good,  merely."  Pippin  v.  Tapia,  42  South. 
545,  547,  148  Ala.  353  (citing  Bibb  v.  Free- 
man, 59  Ala.  615;  Early  &  Lane  v.  Owens,  68 
Ala.  174). 

A  deed  may  be  founded  on  some  consid- 
eration, and  still  be  technically  a  "voluntary 
instrument,"  and  when  a  valuable  considera- 
tion is  necessary  to  support  a  deed,  the  bare 
recital  of  a  nominal  pecuniary  consideration 
does  not  show  a  valuable  consideration;  and 
hence,  if  the  purchaser  of  land  for  $960,  who 
had  paid  no  cash  therefor,  but  had  given 
notes  reserving  a  vendor's  lien,  subsequently, 
when  Insolvent  and  without  haVing  paid  the 
notes,  conveyed  the  land  to  another  on  a  re- 
cited consideration  of  $2,  for  the  purpose  of 
hindering  and  defrauding  his  creditors  and 
defeating  the  lien  of  the  notes,  his  grantee 
was  a  mere  volunteer,  and  the  deed  InefTec- 
tlve,  so  far  as  the  rights  of  the  original  pur- 
chaser's prior  creditors  were  concerned. 
York  V.  Leverett,  48  South.  684,  685,  159  Ala. 
529. 

VOLUKTABT  DRUNKENNESS 

"Voluntary  drunkenness"  consists  in  a  man 
simply  becoming  intoxicated,  so  that  he  is 
for  the  time  being  incapable  of  attending  to 
business,  and  is  not  a  ground  for  contln\i- 
ance,  yet  the  illness  which  results  from  long- 
continued  alcoholism  is  regarded  as  involun- 
tary, and  Is  a  ground  for  continuance.  Har- 
rod  V.  Hutchinson  (Ky.)  105  S.  W.  365,  366. 

VOLtrNTABT  EXPOSURE 

"Voluntary  exposure"  to  unnecessary 
danger  or  obvious  risks,  within  the  meaning 
of  an  accident  policy,  is  a  conscious  or  In- 
tentional exposure  to  a  known  risk,  and  not 
a  mere  inadvertent  or  accidental  one.  Con- 
tinental Casualty  Co.  v.  Deeg  (Tex.)  126  S.  W. 
353,  355;  Whalen  v.  Peerless  Casualty  Co., 
73  Atl.  642,  643,  75  N.  H.  297,  139  Am.  St 
Rep.   695. 

To  render  a  person  guilty  of  a  ••volun- 
tary exposure  to  danger,**  within  the  terms 
of  an  accident  policy  providing  that  such  ex- 
posure would  release  the  insured  from  lia- 
bility, he  must  have  Intentionally  done  some 
act  which  reasonable  and  ordinary  prudence 
would  pronounce  dangerous,  so  that  he  mu.<t 
not  only  have  been  guilty  of  contributory  neg- 
ligence, but  guilty  of  negligence  which  prox- 
imately contributed  to  the  injury.  Payne 
V.  Fraternal  Ace  Ass*n  of  America,  93  N. 
W.  361,  362,  119  Iowa,  342  (quoting  and 
adoi)tlng  the  definition  in  Follis  v.  United 
States  Mut.  Ace.  Ass*n,  62  N.  W.  807,  94 
Iowa,  430,  28  L.  R.  A.  78,  58  Am.  St.  Rep. 
408,  and  citing  Jones  v.  United  States  Mut. 
Ace.  Ass'n  of  City  of  New  York,  61  N.  W. 
485,  92  Iowa,  654;  Sutherland  v.  Standard 
Life  &  Ace.  Ins.  Co.,  54  N.  W.  453,  87  Iowa, 


505;  Smith  v.  JEtna  Life  Ins.  Ca,  88  N.  W. 
370,  115  Iowa,  217,  56  L.  R.  A.  271,  91  Am. 
St.  Rep.  153;  Equitable  Ace.  Ins.  Co.  y.  Os- 
bom,  9  South.  869,  90  Ala.  201,  13  U  B.  A. 
267). 

••A  *voluntary*  i)erformance  of  an  act 
must  require  an  exercise  of  the  will  of  the 
actor;  in  other  words,  it  is  an  act  done  in 
obedience  to,  and  regulated  by,  the  will  of 
the  person  who  does  it  It  follows,  therefore, 
that  it  must  be  done  designedly,  and  not  acci- 
dentally, and  consequently  one  cannot  be 
said  to  be  guilty  of  a  •voluntary'  exposure 
to  danger,  unless  he  intentionally  and  con- 
sciously assumes  the  risk  of  an  obvious  dan- 
ger.** Bateman  v.  Travelers*  Ins.  Co.,  85  S. 
VV.  128,  129,  110  Mo.  App.  443  (quoting  and 
adopting  definition  in  Lehman  v.  Great  East- 
ern Casualty  &  Indemnity  Co.,  39  N.  Y.  Suppi 
912,  7  App.  Div.  424.). 

Steeplechase  riding  is  a  ••voluntary  ex- 
posure to  wmecessary  danger,*'  within  an  in- 
surance policy  providing  that  it  shall  not 
cover  injuries  caused  by  voluntary  exposure 
to  unnecessary  danger.  Smith  v.  ^tna  Life 
Ins.  Co.,  69  N.  E.  1059,  185  Mass.  74,  64  L.  B. 
A.  117,  102  Am.  St  Rep.  326. 

Either  reckless  or  deliberate  encounter- 
ing of  known  danger  or  danger  so  obvious 
that  a  reasonably  prudent  person  would  have 
observed  and  avoided  it.  If  the  circumstances 
were  not  such  as  necessitated  the  encounter- 
ing thereof,  is  a  voluntary  exposure  within 
an  accident  policy  limiting  liability  In  ca« 
of  an  injury  resulting  from  **voluntary  ex- 
posure to  unnecessary  dangi»r  or  obvious  risk 
of  injury."  Diddle  v.  Continental  Casualty 
Co.,  63  S.  E.  962,  964,  65  W.  Va.  170,  22  L. 
R.  A.  (N.  S.)  779. 

Under  a  policy  exempting  insurer  from 
liability  for  an  accident  caused  by  "voluntary 
or  unnecessary  exposure  to  apparent  danger,** 
to  constitute  such  exposure,  the  danger  must 
either  be  known,  or  one  which  in  the  exercise 
of  ordinary  prudence  should  be  known,  to  in- 
sured. Correll  v.  National  Ace.  Soc,  116  N. 
W.  1046, 1048, 139  Iowa,  36, 130  Am.  St  Rep. 
294. 

The  term  ••voluntary  or  unnecessary  ex- 
posure to  danger,"  in  an  accident  policy  ex- 
empting the  insurer  from  liability  for  in- 
juries caused  by  voluntary  or  unnecessary 
exposure  to  danger,  means  a  realization  that 
an  accident  will  in  all  probability  result  and 
an  injury  follow  from  an  action  about  to  be 
taken,  and  the  danger  of  injury  must  be  ob- 
vious. Hunt  V.  United  States  Accident  Aas*n« 
109  N.  W.  1042,  1043,  146  Mich.  521,  7  L.  R. 
A.  (N.  S.)  938,  U7  Am.  St  Rep.  655,  10  Ann. 
Cas.  449. 

In  a  proviso  in  a  contract  of  insurance 
exempting  the  insurer  from  Uablllty  for  an 
accident  resulting  from  voluntary  exposure 
to  "unnecessary  danger,"  **the  words  'unnec- 
essary danger^  signify  that  the  danger  meaol 
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is  one  not  Incident  to  tlie  duty  or  vocation  of 
the  Insured,  and  this  view  consists  with 
another  term  of  policy  in  which  the  occupa- 
tion of  deceased  was  referred  to,  and  he  was 
insuved  as  a  train  porter,  a  hazardous  call- 
Ing.  The  words  ^voluntary  exposure'  signify 
that  the  Insured  must  he  exposed  to  danger 
with  the  consent  of  his  will,  which  carries 
the  idea  that  the  danger  incurred  must  be 
realized,  instead  of  unexpected."  Bateman 
V.  Travelers'  Ins.  Co.,  85  S.  W.  128,  129,  110 
Mo.  App.  443. 

"Voluntary  exposure  to  danger,  or  ob- 
vious risk  of  injury,"  within  the  meaning  of 
an  accident  policy,  is  a  conscious  or  inten- 
tional exposure  to  a  known  risk,  and  not  a 
mere  Inadvertent  or  accidental  one.  The 
act  of  a  railroad  employ^  traveling  as  a  pas- 
senger, in  alighting  from  a  slowly  moving 
train,  was  not,  as  a  matter  of  law,  such  vol- 
untary exposure.  Continental  Casualty  Co« 
v.  Deeg  (Tex.)  125  S.  W.  353,  355. 

A  provision  exempting  an  accident  in- 
surer from  liability,  where  death  or  disabil- 
ity results  from  Insured's  "voluntary  ex- 
posure to  unnecessary  dangers,"  applies 
where  insured  is  injured  by  doing  something 
voluntarily  which  ordinary  prudence  forbids. 
A  man  66  years  of  age,  and  with  an  umbrel- 
la under  his  arm,  who  attempts  to  board  a 
train  running  six  or  eight  miles  an  hour,  is 
guilty  of  a  "voluntary  exposure  to  unneces- 
sary dangers."  Rebman  v.  General  Accident 
Ins.  Co.,  66  Atl.  859,  860,  217  Pa.  518,  10  L. 
R.  A.  (N.  S.)  957. 

Plaintiff,  as  was  his  custom,  in  going 
from  his  place  of  business  to  a  railroad  sta- 
tion in  the  evening,  instead  of  selecting  one 
of  two  safe  ways  over  the  public  streets  of 
the   dty,   passed   through   certain    railroad 
yards,  where  trains  were  momentarily  pass- 
ing in  opposite  directions.    Finding  his  way 
blocked,  he  climbed  upon  a  slowly  moving 
freight  •  train  which  was  going  in  his  direc- 
tion, and  shortly  after  in  alighting  therefrom 
was   struck  by   a   semaphore   and   injured. 
Held,  that  he  was  guilty  of  "voluntary  ex- 
posure" to  an  avoidable  danger  within  the 
terms  of  an  accident  policy,  and  was  there- 
fore only  entitled  to  recover  under  a  limited 
liability  clause  therein.    "To  make  him  guil- 
ty of  a  *voluntarj'  exposure'  to  danger,  he 
must  intentionally  have  done  some  act  which 
reasonable  and  ordinary  prudence  would  pro- 
nounce dangerous."    Alter  v.  T'nlon  Casualty 
&  Surety  Co.,  83  vS.  W.  276,  277,  108  Mo.  App. 
109  (citing  Burkhard  v.  Travelers'  Ins.  Co., 
102  Pa.  262,  48  Am.  Rep.  205). 

An  accident  insurance  policy  for  $1,000 
proWded  for  a  reduction  of  the  amount  to 
$100  "where  the  accidental  injury  results 
from  voluntary  exposure  to  unnecessary  dan- 
ger, or  obvious  risk  of  injury,  or  the  inten- 
tional act  of  the  insured."  Insured  was  a 
car  repairer,  and  while  riding  through  the 
railroad  yards  by  standing  on  a  step  on  the 


side  of  a  car  and  holding  onto  a  handhold  he 
was  struck  by  a  brake  rod  on  a  car  standing 
on  a  neighboring  track,  which  rod  was  bent 
towards  the  track  on  which  insured  was  rid- 
ing, and  was  knocked  from  the  car  and  kill- 
ed. In  an  action  on  the  policy,  the  court 
was  asked  to  Instruct  that  his  act,  where 
there  were  other  cars  standing  on  another 
track  so  close  as  not  to  permit  the  body  of  a 
person  so  riding  to  clear  said  stationary  cars, 
*is  a  'voluntary  exposure  to  unnecessary  dan- 
ger' or  obvious  risk  of  injury,  which  prevents 
a  recovery  In  this  case"  except  as  to  a  re- 
duced amount  The  court  gave  the  declara- 
tion, with  the  qualification  that  deceased  had 
"knowledge  of  these  facts."  Beld  erroneous, 
as  the  acts  specified  In  the  policy  which 
Would  reduce  the  amount  of  the  insurance 
are  afiSrmative  acts,  implying  knowledge  and 
excluding  mere  negligence,  and  -the  insured 
will  be  held  to  have  known  that  which  an  or- 
dinarily prudent  man  of  ordinary  intelligence 
in  the  same  situation  would  have  known. 
Dillon  V.  Continental  Casualty  Co.,  109  S.  W. 
89,  91,  130  Mo.  App.  502. 

Xoffligent  oiunnlatftTe 

The  use  of  the  word  "negligent"  in  the 
clause  "voluntary  or  negligent  exposure  to 
unnecessary  danger,"  in  an  accident  policy  ex- 
empting the  insurer  from  liability  for  injury 
so  caused,  is  cumulative  or  redundant,  and 
the  clause  means  no  more  than  voluntary 
exposure  to  unnecessary  danger.  Beard  v. 
Indemnity  Ins.  Co.,  64  S.  E.  119,  120,  65  W. 
Va.  283. 

VOLUNTABT  HOMICIDE 

See  Voluntary  Manslaughter. 

One  who  fiires  a  shot,  knowing  that  he 
cannot  do  so  without  hitting  an  Innocent  per- 
son, is  guilty  of  a  '*voluutary  homicide,**  the 
grade  of  which  is  to  be  determined  by  the 
circumstances  under  which  the  shot  is 
fired.  Ringer  v.  State,  85  S.  W.  410,  412,  74 
Ark.  262. 

VOI^ITNTABT  INDEBTEDNESS 

Indebtedness  incurred  by  a  county  for 
the  construction  of  a  bridge  on  a  county  road 
is  a  "voluntary  indebtedness,"  within  the 
prohibition  of  Const,  art.  11,  {  10,  fixing  the 
limit  for  such  indebtedness.  Bowers  v.  Nell, 
128  Pac.  433,  436,  64  Or.  104. 

VOIiUNTART  MANSLAUGHTER 

See  Voluntary  Homicide. 

**Voluntary  manslaughter*'  arises  where 
.one  kills  another  in  the  heat  of  blood,  as  in 
a  fight  or  upon  provocation.  State  v.  Mora- 
han,  77  Atl.  488,  489,  7  Pennewlll.  494;  State 
V.  Blackburn  (Del.)  75  Atl.  536,  539,  7  Penne- 
wlll, 479. 

If  the  killing  by  a  defendant  or  his  aid- 
ing or  abetting  of  the  killing  by  another  was 
done  in  sudden  heat  of  passion  upon  provo- 
cation reasonably  calculated  to  excite  defend- 
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ant's  passion  beyond  his  power  of  control,  it 
was  "voluntary  manslaughter."  Watkins  v. 
Commonwealth,  97  S.  W.  740,  742,  123  Ky. 
817. 

If  upon  a  sudden  quarrel  the  parties 
fight  upon  the  spot,  or  presently  agree  and 
fetch  their  weapons  and  fight,  and  one  of 
them  Is  killed,  such  killing  is  "voluntary 
manslaughter,"  no  matter  who  strikes  the 
first  blow.  Sapp  v.  State,  58  S.  R  667,  669. 
2  Ga.  App.  449  (quoting  and  adopting  Gann 
V.  State,  30  Ga.  67). 

"Voluntary  manslaughter**  arises  where, 
upon  a  sudden  quarrel,  two  persons  fight  and 
one  kills  the  other,  or  where  one  greatly  pro- 
vokes the  other  by  personal  violence,  etc., 
and  the  other  immediately  kills  him.  State 
V.  Woods  (Del.)  77  Ati.  490,  491,  7  Penne- 
wlll,  499. 

The  unlawful  Idlling  of  one  who  has 
given  the  slayer  no  provocation,  other  than 
the  use  of  words,  threats,  menaces,  or  con- 
temptuous gestures,  cannot  in  this  state  be 
graded  to  "voluntary  manslaughter,"  un- 
der the  doctrine  of  mutual  combat.  Pen. 
CJode,  I  66.  Bird  v.  State,  57  S.  B.  320,  128 
Ga.  253  (citing  Gumming  v.  State,  27  S.  B. 
177,  99  Ga.  662). 

"  *Voluntary  manslaughter'  is  where  the 
act  causing  death  is  committed  in  the  heat 
of  sudden  passion  caused  by  provocation. 
The  provocation  must  be  such  as  the  law 
deems  adequate  to  excite  uncontrollable  pas- 
sion in  the  mind  of  a  reasonable  man.  The 
act  must  be  committed  under  and  because  of 
the  passion."  State  v.  White,  51  S.  B.  44,  50, 
138  N.  C.  704  (quoting  and  adopting  defini- 
tion in  Clark,  Or.  Law,  p.  197). 

A  constable,  after  arresting  a  prisoner 
under  a  warrant  for  misdemeanor,  is  not  jus- 
tified in  killing  him  on  his  attempt  to  escape, 
but  in  so  doing  is  guilty  of  "voluntary  man- 
slaughter." Commonwealth  v.  Loughhead,  67 
Atl.  747,  748,  218  Pa.  429,  120  Am.  St  Rep. 
896. 

Absenoe  of  maUoe 

"Voluntary  manslaughter"  Is  the  unlaw- 
ful killing  of  another,  without  malice,  in  the 
heat  of  passion.  Tyner  v.  United  States,  103 
Pac.  1057,  1058,  2  Okl.  Cr.  689. 

An  instruction  that  if  defendant  in  sud- 
den heat  and  passion,  created  by  such  provo- 
cation as  is  ordinarily  calculated  to  excite 
the  passions  beyond  control,  and  which  did 
then  and  there  excite  defendant's  passions 
beyond  control,  and  without  previous  malice, 
willfully  shot,  etc.,  he  was  guilty  of  "volun- 
tary manslaughter,*'  was  not  erroneous ;  the 
term  "without  previous  malice"  being  includ- 
ed in  the  term  'In  sudden  heat  and  passion.'* 
Metcalfe  v.  Commonwealth  (Ky.)  86  S.  W. 
534,  535. 

"Voluntary  manslaughter"  is  the  inten- 
tional, unlawful,  and  felonious,  but  not  de- 


liberate or  malicious,  taking  of  human  life. 
State  y.  Clifford,  52  S.  B.  981,  985,  59  W. 
Va.1. 

An  instruction  that  to  strike  and  kill 
with  a  deadly  weapon  in  sudden  affray,  or 
sudden  heat  and  passion,  without  malice,  and 
not  in  necessary  self-defense,  is  "voluntary 
manslaughter,"  is  not  erroneous  for  failing 
to  state  the  law  of  self-defense.  Austin  v. 
Commonwealth,  98  S.  W.  295,  296,  124  Ky. 
55. 

An  instruction,  on  a  trial  for  homicide, 
that  if  the  Jury  should  believe  that  accused, 
in  sudden  affray  and  sudden  passion,  without 
previous  malice,  or  not  in  his  necessary  or  to 
him  apparently  necessary  self-defense,  will* 
fully  killed  decedent,  and  from  which  shoot- 
ing decedent  died  within  a  year  and  a  day 
thereafter,  accused  was  guilty  of  "voluntary 
manslaughter,"  sufiicientiy  defined  "volun- 
tary manslaughter."  Williamson  y.  Com- 
monwealth (Ky.)  101  S.  W.  370,  371. 

Though  the  evidence  for  the  state  au- 
thorize a  conviction  of  murder  and  the  evi- 
dence for  accused  clearly  justify  the  kill- 
ing, yet,  if  the  Jury  believe  the  state's  wit- 
nesses in  preference  to  the  evidence  of  the 
defense,  they  are  not  required  to  find  ac- 
cused guilty  of  murder,  where  it  is  inferable. 
from  the  evidence  that  the  killing  was  due, 
not  to  malice,  but  to  a  sudden,  violent,  and 
irresistible  impulse  of  passion,  provoked  by 
the  assault  of  decedent  upon  accused's  broth- 
er, who  had  just  been  unjustifiably  shot  down 
by  decedent  in  accused's  presence,  but  may 
find  him  guilty  of  "voluntary  manslaughter." 
Mattox  V.  State,  70  S.  B.  1120,  9  Ga.  App.  292. 

To  reduce  an  intentional  blow  resulting 
in  death  to  voluntary  manslaughter,  there 
must  be  a  sufficient  cause  for  provocation, 
and  a  state  of  rage  or  passion  without  time 
to  cool.  An  instruction,  on  trial  for  murder, 
that  if  the  Jury  believed  the  deceased  had 
Just  made  an  attack  on  a  third  person,  who 
was  much  inferior  in  strength  to  the  deceas- 
ed, and  this  was  done  in  the  presence  of  the 
accused,  who  was  a  friend  of  the  person  at- 
tacked, and  that  this  atti^ck  so  excited  the 
passion  of  accused  as  .to  destroy  all  self- 
control,  and,  without  sufficient  cooling  time, 
he  killed  the  person  so  attacking,  the  crime 
was  manslaughter,  was  properly  refused. 
Though  serious  injury  to  a  relation  will  re- 
duce a  killing  to  manslaughter,  the  rule  does 
not  apply  to  a  case  of  a  friend  or  companion. 
"Voluntary  manslaughter"  is  never  attended 
by  legal  malice  or  depravity  of  heart,  and, 
being  sometimes  a  willful  act,  it  is  neces- 
sary that  the  circumstances  should  take 
away  every  evidence  of  cool  depravity  of 
heart  or  wanton  cruelty.  Commonwealth  t. 
Paese,  69  Atl.  891,  892,  894,  220  Pa.  371,  123 
Am.  St.  Rep.  699,  13  Ann.  Cas.  1081. 

"Manslaughter"  is  a  killing  in  a  sodden 
affray,  without  malicei  but  in  the  beat  of 
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such  passion,  produced  under  provocation, 
as  to  render  the  person  deaf  to  reason.  State 
V.  Primrose  (Del.)  77  AtL  717,  719,  2  Boyce, 
164. 

^'Manslaughter"  Is  the  unlawful  killing 
of  another  without  malice,  express  or  Implied, 
and  may  he  voluntary  or  Involuntary.  State 
V.  Morahan  (Del.)  77  AtL  488,  480,  7  Penne- 
will,  494;  Same  v.  Woods  (Del.)  77  Atl.  490, 
7  PenneyviU,  499. 

Wher^  one  without  malice,  and  not  under 
circumstances  excusing  the  killing,  voluntari- 
ly kills  another  under  a  sudden  violent  im- 
pulse or  irresistible  passion  produced  by 
some  actual  assault  or  attempt  by  the  person 
killed  to  commit  a  serious  personal  injury, 
or  by  other  circumstances  sufficient  to  justi- 
fy the  passion,  the  homicide  is  ''voluntary 
manslaughter."  Wall  v.  State,  05  S.  £.  484, 
485,  126  Ga.  549. 

The  one  essential  element  of  "voluntary 
manslaughter"  is  passion — hot  blood.  When 
an  unlawful  killing  is  shown  by  the  state,  the 
presumption  is  that  it  was  prompted  by  mal- 
ice, and,  to  reduce  the  homicide  below  the 
grade  of  fraud,  it  is  necessary  for  the  evi- 
dence to  show  the  absence  of  malice.  Rent- 
frow  V.  State,  51  S.  B.  596,  597,  123  Ga.  539. 

An  unlawful,  willful,  and  felonious  kill- 
ing without  malice,  or  in  sudden  affray,  heat, 
and  passion,  and  not  in  self-defense,  consti- 
tutes "voluntary  manslaughter."  Arnett  v. 
Commonwealth,  125  S.  W.  700,  701,  137  Ky. 
270. 

An  instruction  on  a  trial  for  homicide, 
authorizing  a  verdict  of  "willful  murder"  if 
the  jury  believe  that  the  killing  was  done 
with  malice  aforethought^  and  a  verdict  of 
"voluntary  manslaughter"  if  they  believe 
that  the  killing  was  done  in  sudden  heat  of 
passion  and  without  previous  malice,  is 
not  erroneous,  as  placing  on  accused  the  bur- 
den of  showing  that  the  kUling  was  without 
previous  malice  to  reduce  the  homicide  to 
manslaughter.  Ball  v.  Commonwealth,  101 
S.  W.  956,  959,  125  Ky.  60L 

If  the  killing  by  defendant,  or  his  aiding 
or  abetting  of  the  killing  by  anothei*.  was 
done  without  malice,  unlawfully  and  willfully 
In  a  sudden  aflTray,  it  was  "voluntary  man- 
slaughter." Watkins  v.  Commonwealth,  97 
S.  W.  740,  742,  123  Ky.  817. 
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•Voluntary  manslaughter"  is  the  unlaw- 
ful, willful,  and  felonious  killing  of  another, 
without  previous  malice,  in  a  sudden  affray, 
or  in  sudden  heat  and  passion,  not  in  the  nec- 
essary or  apparently  necessary  self-defense 
of  the  slayer.  Commonwealth  v.  Mosser,  118 
S.  W.  915,  916,  133  Ky.  609  (citing  Whart 
Cr.  Law  [10th  Ed.]  S  303;  Mitchell  v.  Com- 
monwealth, 11  S.  W.  209,  88  Ky.  351 ;  Rober- 
son,  Cr.  Law,  f  189). 

If  accused  undertook  to  shoot  over  dece- 
dent's head,  and  had  reason  to  know  that  to 
shoot  as  he  did  would  endanger  decedent's 


life,  and  fired  his  pistol  redilessly  and  with- 
out malice  he  would  be  guilty  of  "voluntary 
manslaughter."  Lewis  v.  Commonwealth,  131 
S.  W.  517,  518,  140  Ky.  652. 

Aa  reqvirini^  Intentton  to  kill 

"To  constitute  the  crime  of  'voluntary 
manslaughter,'  it  is  essential  that  the  homi- 
cide be  willfully  and  intentionally  commit- 
ted, or  under  such  circumstances  as  to  strike 
one  at  first  blush  as  so  reckless  and  wanton 
as  to  be  felonious,  though  apparently  not 
Intended  by  the  perpetrator."  Wheeler  v. 
Commonwealth,  87  S.  W.  1106,  1108,  120  Ky. 
697;  Brown  v.  Commonwealth,  92  S.  W.  642, 
544,  122  Ky.  626. 

"It  is  essential  to  the  commission  of  Vol- 
untary manslaughter'  that  the  homicide 
should  have  been  willfully  and  intentionally 
committed;  that  is,  in  a  sudden  affray,  or  In 
sudden  heat  or  passion,  or  under  such  cir- 
cumstances as  to  strike  one  at  first  blush  as 
so  reckless  and  wanton  as  to  be  feloniooa, 
though  apparently  not  intended  by  the  perpe- 
trator." Smith  V.  Commonwealth,  118  S. 
W.  368,  369,  133  Ky.  532  (citing  Montgomery 
V.  Commonwealth  [Ky.]  81  S.  W.  264;  1  Blsh. 
New  Cr.  Law,  §  314 ;  York  v.  Commonwealth, 
82  Ky.  360;  Smith  ▼.  Commonwealth,  20  S. 
W.  229,  93  Ky.  318). 

The  indictment  does  not  cliarge  "invol- 
untary manslaughter,"  defined  as  the  unin- 
tentional killing  of  another  in  the  perform- 
ance by  the  slayer  of  an  unlawful  act,  or 
the  doing  of  a  lawful  act  in  an  unlawful  man- 
ner. Commonwealth  v.  Mosser,  118  S.  W. 
915,  133  Ky.  915. 

It  is  not  necessary  that  there  should  be 
an  intent  to  kill  to  constitute  "voluntary 
manslaughter'*  when  one  person  shoots  an- 
other with  a  deadly  weapon;  but  if  the  shoot- 
ing is  intentionally  done,  and  if  the  slayer 
knew  or  had  reason  to  know  that  to  shoot  as 
he  did  would  endanger  the  life  of  another, 
and  acted  recklessly  of  such  other's  safety, 
an  intent  to  injure  him  may  be  inferred. 
Lewis  V.  Commonwealth,  131  S.  W.  517,  519, 
140  Ky.  652. 

If  defendant  struck  decedent,  not  for  the 
purpose  of  defending  his  brother  from  what 
he  honestly  believed  to  be  a  felonious  assault, 
but  from  sudden  heat  and  passion  aroused  by 
the  attack  upon  his  brother,  intending  to  kill 
decedent,  he  would  be  guilty  of  **voluntary 
manslaughter."  Wamack  v.  State,  60  S. 
B.  288,  290,  8  Ga.  App.  590. 

Wherever  a  homicide  is  neither  Justifi- 
able nor  malicious,  and  is  intentional.  It  Is 
"voluntary  manslaughter."  Mixon  v.  State, 
68  S.  E.  315,  316,  7  Ga.  App.  805. 

A  homicide  committed  by  the  wanton, 
reckless,  or  grossly  careless  use  of  a  firearm, 
without  malice  aforethought,  is  "voluntary 
manslaughter,"  although  there  was  no  Intent 
to  kill;  the  recklessness  of  the  act  supplying 
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the    criminal    intent.     Ewing    v.    Common- 
wealth, 111  S.  W.  352.  355,  129  Ky.  237. 

"Voluntary  manslaughter"  is  homicide 
intentionally  committed  under  the  influence 
of  passion,  suddenly  arising  from  adequate 
cause,  but  neither  justified  nor  excused  by 
law.  State  v.  Edmunds,  104  N.  W.  1115, 1116,^ 
20  S.  D.  135. 

"Voluntary  manslaughter*'  Is  the  inten- 
tional, unlawful,  and  felonious,  but  not  de- 
liberate or  malicious,  taking  of  human  life. 
State  V.  OUflford.  62  S.  B.  981,  985,  59  W. 
Va.  L 

Mnrder  distliisiilsl&ed 

"Voluntary  manslaughter*'  is  distinguish- 
ed from  "murder"  solely  by  the  absence  of 
malice  as  a  constituent  element  of  the  crime. 
State  V.  Edmunds.  104  N.  W.  1115,  1116, 
20  S.  D.  135. 

"Manslaughter"  is  the  unlawful  killing 
of  a  human  being  without  maUce,  express  or 
implied,  and  without  any  mixture  of  deliber- 
ation whatever.  It  must  be  voluntary,  upon 
a  sudden  heat  of  passion,  caused  by  a  provoca- 
tion apparently  sufficient  to  make  the  passion 
irresistible.  In  "voluntary  manslaughter" 
there  must  be  a  serious  and  highly  provoldng 
injury  Inflicted  upon  the  person  killing,  suffi- 
cient to  excite  an  Irresistible  passion  in  a 
reasonable  person,  or  an  attempt  by  the  per- 
son killed  to  commit  a  serious  personal  in- 
Jury  on  the  person  killing.  The  Idlling  must 
be  the  result  of  that  sudden,  violent  impulse 
of  passion  supposed  to  be  irresistible;  for, 
if  there  should  appear  to  have  been  an  inter- 
val between  the  assault  or  provocation  given 
and  the  killing  sufficient  for  the  voice  of 
reason  to  be  heard,  the  killing  shall  be  attrib- 
uted to  deliberate  revenge,  and  punished 
as  murder.  People  y.  Bissett,  92  N.  EL  949, 
951.  246  111.  516. 

The  offense  which  would  otherwise  be 
murder  becomes  "voluntary  manslaughter/' 
where  the  jury  find  that  the  killing  was  not 
done  with  malice  aforethought  Ewing  ▼, 
Commonwealth.  Ill  S.  W.  352.  854,  129  Ky. 
237. 

"At  common  law,  'voluntary  mauslaugh- 
ter*  is  the  unlawful  killing  of  another,  with- 
out malice,  on  a  sudden  quarrel,  or  in  the 
heat  of  passion;  and  generally,  if  a  man  be 
greatly  provoked  by  any  gross  indignity,  and 
immediately  kills  his  aggressor,  it  is  volun- 
tary manslaughter,  and  not  excusable  homi- 
cide." A  proposed  instruction  to  the  Jury, 
telling  them  that,  where  one  kills  another, 
though  intentional,  but  in  passion,  in  the  heat 
of  blood,  upon  sudden  provocation,  by  gross 
indignity  or  by  threat  of  personal  violence, 
was  rightly  rejected.  By  the  use  of  the  dis- 
junctive "or,**  the  instruction  would  have  Jus- 
tified the  murder  if  only  the  deceased  threat- 
ened the  defendant  with  personal  violence. 
Words  alone,  however  insulting  or  contemptu- 
ous, are  never  sufficient  to  reduce  murder  to 
manslaughter,  at  least  when  a  deadly  weapon  i 


is  used ;  but.  when  accompanied  by  the  acts 
of  the  deceased,  showing  a  puri)ose  to  commit 
personal  violence  on  the  accused,  as  by  rais- 
ing and  pointing  at  him  a  gun,  as  if  In  the 
act  of  shooting,  accused  is  entitled  to  an  in- 
struction based  on  the  theory  of  manslau^ 
ter.  State  v.  Crawford,  66  S.  B.  UO,  U6p  06 
W.  Va.  114. 

VOLUHTABT  NONBTriT 

A  "voluntary  nonsuit"  is  where  the  suit 
is  terminated  by  the  voluntary  action  and 
free  will  of  the  plaintiff ;  and  where  defend- 
ant, at  the  close  of  plaintHTs  evidence,  asks 
an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  and  the  court  announces  an  in- 
tention to  give  the  instruction,  plaintiff's  non- 
suit, taken  before  the  ruling  is  made  and  ex- 
ception saved  thereto,  is  premature  and  vol- 
untary. Diamond  Rubber  Co.  y.  Wernicke, 
14S  S.  W.  160. 166  Mo.  App.  12a 

Where  a  plaintiff  takes  a  nonsuit  after 
the  court  has  indicated  its  intention  to  give 
an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  but  before  such  instructlcm  is 
actually  given,  it  is  a  "voluntary  nonsuit** 
Gray  v.  Ward,  136  S.  W.  405,  407,  234  Mo. 
291. 

VOLUN TABY  PAYMENT 

Where  a  person  without  mistake  of  fact 
or  fraud,  duress,  coercion,  or  extortion  pays 
money  on  a  demand  which  is  not  enforceable 
against  him,  the  payment  is  a  "voluntary 
payment."  and  cannot  be  recovered.  Ritchie 
V.  Bluff  City  Lumber  Co^  110  a  W.  501,  592, 
86  Ark.  175. 

Of  execution 

A  payment  of  money  made  on  execution 
is  not  a  "voluntary  payment,"  though  there 
has  been  no  seizure  of  the  property  of  the 
one  making  the  payment  Chauibliss  v. 
Hass.  101  N.  W.  153,  156.  125  Iowa,  484,  68 
L.  R.  A.  126, 3  Ann.  Cas.  16. 

Of  flae 

A  payment  of  a  fine  assessed  upon  con- 
viction of  a  violation  of  a  municipal  ordi- 
nance is  "voluntary,"  In  the  legal  sense,  when 
the  time  for  obtaining  a  supersedeas  has  ex- 
pired, and  the  defendant  is  required  either  to 
pay  the  fine  or  be  committed.  W^hlte  v.  City 
of  Tlfton,  57  S.  E.  1038, 1039. 1  Ga.  App.  571- 

Of  f  reisbt  rates 

To  constitute  a  'Voluntary  payment,"  the 
person  paying  must  have  the  freedom  of  exer- 
cising his  will,  and  not  act  under  compulsion, 
and  hence,  where  a  captaiif  of  a  vessel  hold- 
ing possession  of  property  of  a  shipper  refus- 
ed to  deliver  it  up  unless  the  shipper  paid 
him  a  larger  amount  of  freight  tiian  was  due. 
and  the  shipper  paid  the  sum  demanded  to 
obtain  possession  of  his  property,  the  pay- 
ment was  under  compulsion  and  could  be  re- 
covered back.  Clancy  v.  Dutton,  113  N.  X. 
Supp.  124,  12C,  129  App.  Div.  23. 
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Of  Jndfl^mettt 

An  Insurance  company,  pursuant  to  a  set- 
tlement by  which  it  paid  50  per  cent  of  the 
loss,  stipulated  that  if  at  any  time  in  the  fu- 
ture it  adopted  any  other  plan  of  settlement 
under  or  by  reason  of  which  the  rate  of  pay- 
ment was  "voluntarily"  raised  by  the  com- 
pany in  the  district  in  which  plaintiflP's  prop- 
erty insured  at  the  time  of  the  fire  was  situ- 
ated, or  if  as  to  any  policy  holder  of  the  com- 
pany having  a  claim  for  loss  in  such  district 
under  similar  conditions  a  payment  at  a  high- 
er rate  was  made,  plaintiff  should  be  given 
the  benefit  of  that  rate  and  the  settlement  in- 
creased to  that  extent.  Held,  that  ti%  clause 
•*lf  as  to  any  policy  holder  •  ♦  •  »a  pay- 
ment at  a  higher  rate  Is  made"  should  be  con- 
strued in  connection  with  the  provision  that 
if  the  rate  of  payment  was  "voluntarily  rais- 
ed," etc.|  and  hence  the  fact  that  defendant 
was  compelled  to  pay  judgments  recovered 
for  losses  in  the  district,  imposing  tnl\  liabil- 
ity, did  not  entitle  plaintiff  to  recover  the  un- 
paid portion  of  his  loss;  payment  of  such 
judj^nient  not  being  "voluntary'*  within  the 
terms  of  the  settlement.  Ralph  Brown  Co.  v. 
Norwich  Union  Fire  Ins.  Society,  180  Fed. 
933,935. 

The  payment  of  the  Judgment  in  good 
faith  by  the  surety  on  an  appeal  bond,  after 
an  affirmance  on  the  appeal  to  a  territorial 
Supreme  Court,  and  after  receiving  notice 
from  the  Governor  that  unless  the  judgment 
were  paid  the  surety  would  forfeit  its  right 
to  do  business  in  the  territory,  cannot  be 
said  to  have  been  made  "voluntarily"  or  neg- 
ligently, so  as  to  defeat  the  surety's  right  to 
reimbursement  from  its  principals,  although 
execution  had  not  then  issued  on  the  judg- 
ment, and  the  governor  may  not  have  had  the 
power  to  carry  out  his  threat.  United  States 
Fidelity  &  Guaranty  Co.  v.  Sandoval,  32  Sup. 
Ct.  298,  300,  223  U.  S.  227,  66  L.  Ed.  415. 

Of  tax 

A  payment  under  protest  of  taxes  before 
the  time  payment  can  be  enforced  is  a  ''vol- 
untary payment,"  and  the  sum  paid  cannot 
be  recovered  by  the  taxpayer  unless  a  pay- 
ment  under  protest  prior  .to  that  time  is  au- 
thorized by  statute.  Williams  v.  Mevritt,  116 
N.  W.  386,  387.  152  Mich.  621. 

Payment  without  coercion  of  a  tax  or  as- 
sessment (1)  which  is  void  on  Its  face,  but  not 
known  by  the  payor  to  be  void,  or  (2)  of  a 
tax  or  assessment  which  is  void,  but  not  void 
on  its  face,  with  knowledge  by  the  payor  of 
facts  dehors  which  make  it  void,  is  technical- 
ly called  "voluntary  payment."'  Where  taxes 
were  paid  and  received  under  the  mutual 
mistake  that  the  property  on  which  they 
were  levied  was  taxable  in  New  York  City, 
the  payment  was  not  voluntary,  since  not 
made  with  knowledge,  either  presumed  or 
actual,  that  the  levy  was  void,  and  they  may 
b«  recovered.  Betz  v.  City  of  New  York,  103 
N .  Y.  Supp.  886,  887,  119  App.  Div.  91. 


Where,  at  the  time  a  payment  of  taxes 
sought  to  be  recovered  was  made,  the  col- 
lector had  no  warrant  authorizing  him  to 
proceed  with  the  collectioin  of  any  taxes 
against  plaintiff  on  the  tax  list  in  question, 
the  pendency  of  plaintiff's  appeal  from  the  as- 
sessment having  suspended  all  action  in  that 
regard,  as  provided  by  Gen.  St.  1902,  §  2356, 
and  no  coercive  measures  against  her  estate 
were  resorted  to  or  threatened,  her  payment 
of  the  tax£s  under  protest,  in  response  to  a 
bill  merely  Inviting  her  so  to  do,  was  a  "vol- 
untary payment,"  precluding  her  from  recov- 
ering the  same,  under  the  doctrine  that  a 
party  cannot  recover  money  voluntarily  paid 
with  a  full  knowledge  of  all  the  fact,  al- 
though no  obligation  to  make  such  payment 
existed.  Morris  v.  City  of  New  Haven,  63 
Atl.  123,  124,  78  Conn.  673. 

Payment  of  illegal  taxes  under  protest, 
before  the  taxes  had  become  delinquent  and 
without  any  demand  or  threat  to  levy,  merely 
to  prevent  the  imposition  of  a  penalty  and 
interest  which  would  accrue  on  the  succeed- 
ing day,  was  "voluntary,"  so  that  the  taxes 
paid  could  not  be  recovered.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  V.  Hamilton  County,  113  S. 
W.  861,  362,  120  Tenn.  1. 

Payment  under  protest 

A  mere  declaration  by  one  at  the  time  he 
pays  money  that  the  payment  1b  "made  under 
protest"  does  not  show  that  the  payment  is 
not  **voluntary."  Town  of  Phoebus  v.  Man- 
hattan Social  Club,  52  S.  E.  839,  840,  106  Va. 
144. 

"A .  mere  protest  accompanying  a  pay- 
ment does  not  change  its  character.  It  re- 
main^, nevertheless,  a  'voluntary  payment,* 
and  concludes  the  parties."  Gerry  v.  Sie- 
brecht,  S8  N.  Y.  Supp.  1034, 1036  (citing  Flow- 
er V.  Lance,  59  N.  Y.  603). 

VOIitJNTABY  PEONAGE 

"Peonage"  is  a  status  or  condition  of 
compulsory  service,  based  upon  the  indebted- 
ness of  the  peon  to  the  master.  "Voluntary 
peonage"  exists  where  the  debtor  voluntarily 
contracts  to  enter  the  service  of  his  creditor, 
while  'Involuntary  peonage"  is  forced  upon 
the  debtor  by  some  provision  of  law.  Bx 
parte  Hollman,  60  S.  £.  19,  24,  79  S.  C.  9,  21 
U  R.  A.  (N.  S.)  242,  14  Ann.  Cas.  1105. 

VOLtTNTARY  PROGEEDING 

See  In  Voluntary  Proceedings. 

VOIiUKTART  BATE  BEDUCTIOK 

The  reduction. of  rates  made  by  a  rail- 
road company,  because  forced  to  do  so,  as  it 
could  not  otherwise  continue  to  successfully 
compete  for  the  business,  is  not  "voluntary," 
within  the  meaning  of  the  Interstate  Com- 
merce Act.  Interstate  Commerce  Commis- 
sion V.  Chicago  Great  Western  Ry.  Co.,  141 
Fed.  1006,  1017  (dUng  East  Tennessee,  V.  & 
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G.  Ry.  Co.  V.  Interstate  Commerce  Commis- 
sion, 2X  Sup.  Ct  516,  181  U.  S.  1,  45  L.  Ed. 
719. 

VOLTJUTABT  RETURN 

To  constitute  "voluntary  return"  o£  proi)- 
erty,  it  must  be  willingly  restored  to  the  own- 
er within  a  reasonable  time,  the  motive  in- 
ducing its  return  being  immaterial,  but  a  re- 
turn after  accused  is  found  in  possession  or 
taken  in  the  act,  or  after  prosecution  is  in- 
stituted, Is  not  voluntary.  Petty  v.  State, 
129  S.  W.  615,  618.  59  Tex.  Cr.  R.  586. 

VOLX7NTART  SEIiF-DESTRUCTIOIT 

**  *Voluntary  self-destruction'  obviously 
can  mean  nothing  more  than  the  taking  of 
one's  life  purposely  and  intentionally.  •In- 
voluntary self-destruction'  would  then  in- 
clude all  those  cases  where  a  person,  without 
intending  to  accomplish  his  own  death,  care- 
lessly and  negligently  does  acts  which  may 
naturally  and  probably  result,  and  do  in  fact 
result,  in  death."  Courtemanche  v.  Supreme 
Court  I.  O.  O.  F.,  98  N.  W.  749,  751, 136  Mich. 
30,  64  L.  R.  A.  668,  112  Am.  St.  Rep.  345. 

VOI^UNTARY  SEPARATION 

As  used  in  Rev.  St.  1898,  {  2356,  subd.  7, 
authorizing  a  divorce  where  the  parties  have 
voluntarily  lived  separate  for  five  years,  the 
separation  must  have  been  mutually  volunta- 
ry by  the  parties ;  and  hence,  where  a  wife 
was  compelled  to  leave  her  husband  by  rea- 
son of  his  cruelty,  their  subsequent  living  a- 
part  for  five  years  was  not  "voluntary"  on 
her  part,  and  did  not  entitle  him  to  a  divorce. 
Jakubke  v.  Jakubke,  104  N.  W.  704,  705,  125 
Wis.  635. 

To  constitute  a  "voluntary  separation" 
of  husband  and  wife  for  a  period  of  five 
years  next  preceding  the  commencement  of 
the  action  a  ground  of  divorce,  it  must  appear 
that  the  separation  was  mutually  voluntary 
in  its  inception,  and  so  continued  throughout 
the  statutory  period.  Sanders  v.  Sanders, 
116  N.  W.  176,  135  Wis.  613. 

VOLUNTARY  SETTLEMENT 

The  delivery  by  a  father  of  a  deed  In 
favor  of  his  son  to  a  third  person,  with  direc- 
tions to  keep  the  deed  until  the  grantor's 
death  and  to  then  have'it  recorded,  is  a  trans- 
action in  the  nature  of  a  "voluntary  settle- 
ment" ;  such  directions  clearly  disclosing  the 
intent  of  the  grantor  to  Irrevocably  divest 
himself  of  all  dominion  over  the  deed,  and 
that  the  grantee  should  thereby  be  invested 
with  the  title  to  the  land,  and  become  entitled 
to  the  deed  after  it  was  recorded.  Thompson 
V.  Calhoun,  74  N.  E.  775,  776,  216  111.  161. 

VOLtJNTARY  STATEMENT 

See  Voluntary  Confession. 

A  "voluntary  statement,"  which  may  be 
used  in  evidence  a^xainst  a  defendant  in  a 
criminal   prosecution,  is   one  which  is  not 


made  under  the  influence  of  a  threat  or  men- 
ace which  inspires  dread  or  alarm,  or  induced 
by  artifice,  or  by  promise  or  inducement  of 
profit,  or  amelioration  of  punishment  Ander- 
son V.  State,  114  N.  W.  112,  114,  133  Wis,  601 
(citing  Hintz  v.  State,  104  N.  W.  110, 125  Wis. 
405). 

The  word  "voluntary"  is  not  in  all  instanc- 
es used  in  contradistinction  to  "compulsory.** 
Failure  to  claim  the  privilege  of  not  being  re- 
quired to  make  incriminating  statements,  or 
testifying  without  objection  at  Inquests,  seenaa 
in  some  cases  to  have  been  regarded  sufildent 
from  which  to  deduce  the  conclusion  that  tee- 
timony  jps  "voluntary,"  without  considering 
whethei^r  not  extraneous  influence  was  the 
inducing  cause  of  the  statements  by  the  ac- 
cused. No  hard  and  fast  rule  can  be  formu- 
lated as  a  test  to  determine  the  volantary 
character  of  statements  by  an  accused,  but 
each  case  must  be  determined  upon  Its  own 
drcumstai^cea  The  mere  fact  that  an  oath  is 
or  is  not  administered  cannot  ordinarily  of 
itself  serve  as  a  true  test  It  is  said  that,  to 
be  voluntary,  a  statement  must  proceed  from 
a  spontaneous  suggestion  of  the  party's  own 
mind,  free  from  the  influence  of  any  extra- 
neous disturbing  cause.  Where  defendants, 
being  suspected  of  having  committed  a  hom- 
icide, were  examined  before  arrest  as  witness- 
es at  a  coroner's  inquest,  and  without  being 
represented  by  counsel,  or  warned,  they  tes- 
tified, though  knowing  that  they  were  sus- 
pected of  complicity  in  the  offense  under  In- 
vestigation, the  statements  made  by  them 
were  inadmissible  against  them  in  a  subse- 
quent prosecution  for  the  homicide.  Tiittle  v. 
People,  79  Pac.  1035,  1038,  33  Colo.  243,  70 
L.  R.  A.  33,  3  Ann.  Cas.  513. 

VOLUNTARY  SURRENDER 

Where  tenants  were  summarily  ejected, 
their  retirement,  without  Immediate  removal 
of  trade  fixtures,  could  not  be  regarded  as  a 
"voluntary  surrender"  thereof  to  the  lessor. 
Bergh  v.  Herring-Hall-Marvin  Safe  Co.,  136 
Fed.  368,  871,  69  C.  C.  A.  212,  70  L.  R.  A.  756. 

VOLUNTART  TAKING  OF  POISON 

The  taking  of  poison  unintentionally  is  not 
a  "voluntary  taking,"  within  an  accident  pol- 
icy providing  that  the  insurance  did  not  cover 
an  accident  or  death  resulting  whoUy  or  par- 
tially from  "voluntary  or  involuntary  taking 
of  poison,"  and  hence  the  taking  was  accid^i- 
tal,  and  liability  would  accrue,  unless  such 
an  accidental  taking  is  excluded  by  the  term 
"involuntary."  Kennedy  v.  iBtna  Life  Ins. 
Co.,  72  S.  W.  602,  603,  31  Tex.  Civ.  App.  509. 

VOLX7NTARY  TRANSFER 

Civ.  Code,  I  1010,  defines  a  "voluntary 
transfer"  to  be  an  executed  contract,  subject 
to  all  the  rules  of  law  concerning  contracts  in 
general,  except  that  a  consideration  is  not 
necessary  to  its  validity.  Curtln  v.  Kowal- 
sky,  78  Pac.  962,  963, 145  CaL  431. 
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VOLUKTABY  TRUST 

Gift  distinguished,  see  Gift 

A  ''voluntary  trust"  is  a  device  by  which 
a  donor  effectuates  a  gift  either  of  property 
or  of  its  beneficial  use  to  a  designated  donee. 
In  re  Podhajsky's  Estate,  115  N.  W.  590,  582, 
137  Iowa,  742. 

To  create  a  valid  **voluntary  trust"  inter 
vivos,  where  the  donor  is  not  trustee,  there 
must  be  an  intent  to  make  a  present  transfer 
of  ownership  upon  trust,  and  the  donor  must 
do  everything  that,  according  to  the  nature  of 
the  property,  is  necessary  to  execute  that  in- 
tent Talbot  V.  Talbot,  78  Atl.  535,  540,  32 
R.  L  72,  Ann.  Cas.  19120,  1221. 

*'A  'voluntary  trust'  is  an  obligation  aris- 
ing out  of  a  personal  confidence  reposed  in, 
and  voluntarily  accepted  by,  one  for  the  ben- 
efit of  another.  •  ♦  ♦  A  'voluntary  trust* 
is  created  as  to  the  trustor  and  beneficiary  by 
any  words  or  acts  of  the  trustor  indicating, 
with  reasonable  certainty:  (1)  An  intention 
on  the  part  of  the  trustor  to  create  a  trust ; 
and  (2)  the  subject,  purpose,  and  beneficiary 
of  the  trust"  A  will  giving  to  testatrix's 
children  certain  property,  and  to  her  husband 
one-tenth  of  her  other  property,  naming  him, 
with  two  others,  trustees  for  testatrix's  whole 
estate,  to  be  so  protected  by  them  that  her 
children  shall  receive  at  the  age  of  25  one 
half  of  all  that  is  due,  and  at  30  the  remain- 
ing half,  providing  that  they  shall  receive  a 
commission  for  their  services,  assigning  to 
them  the  duty  of  keeping  the  children  in  such 
circumstances  as  will  permit  them  to  have 
every  comfort  of  dress,  etc.,  and  all  needed 
education,  and  providing  that  in  case  of  her 
husband's  death  a  certain  other  person  shall 
act  as  trustee  with  the  survivors  creates  a 
trust  as  to  the  property,  except  that  given  her 
husband ;  the  purpose  being  suflflciently  plain, 
and  a  devise,  in  terms,  to  the  trustees  not 
being  necessary.  In  re  Reith's  Estate,  77  Pac. 
942,  943,  144  Cal.  314  (citing  Civ.  Code,  § 
2221). 

VOI.1TNTART  WASTE 

"Voluntary  waste"  is  active  or  positive, 
and  consists  in  some  act  of  destruction  or 
^devastation.  Norris  y.  Laws,  64  S.  Eb  499, 
501,  150  N.  C.  599. 

VOI.tJNTABII«Y 

A  husband  "voluntarily"  fails  to  support 
•his  wife  and  children,  when  his  failure  to  do 
so  is  the  result  of  drunkenness,  and  not  owing 
to  some  physical  or  mental  disability,  or  other 
cause  over  which  he  has  no  control.  Wheeler 
V.  Wheeler,  61  Atl.  216,  218,  101  Md.  427. 

The  terms  "voluntarily"  and  "unneces- 
sarily," in  the  rule  that  a  passenger  who  vol- 
untarily and  unnecessarily  undertakes  to  ride 
on  the  platform  of  a  moving  train  cannot  re- 
cover for  damages  sustained  from  such  peril- 
ous exposure,  impose  a  limitation  on  the  rule ; 


and  where  it  appears  that  owing  to  the  over- 
crowded condition  of  the  car,  there  is  neither 
sitting  nor  standing  room  on  the  inside,  it 
may  not  be  negligence  to  occupy  the  platform. 
But  so  long  as  there  is  standing  room  inside 
the  car  the  passenger  cannot  occupy  the  plat- 
form. A  declaration  for  injuries  to  a  passen- 
ger, alleging  that  he  took  passage  on  the  rear 
coach  of  defendant's  train,  and  not  being  able 
to  secure  a  seat  in  that  coach,  because  of  its 
overcrowded  condition,  ^stood  on  the  rear  plat- 
form thereof  and  was  thrown  from  the  train 
while  it  was  passing  around  a  curve  at  a  rap- 
id speed,  but  failing  to  allege  that  the  defend- 
ant attempted  to  gain  a  seat  in  any  other 
coach  of  the  train,  or  requested  any  of  the 
trainmen  to  secure  a  seat  for  him,  or  that 
there  was  no  standing  room  inside  the  rear 
coach,  was  demurrable,  it  not  appearing  that 
plaintiff  was  not  "voluntarily"  and  unneces- 
sarily" riding  on  the  platform.  Meyere  v. 
Nashville,  C.  &  St  L.  Ry.,  72  S.  W.  114,  116, 
110  Tenn.  166. 

Where  there  was  evidence  that  confes- 
sions of  accused  to  the  ofi9cers  were  induced 
by  threats  or  promises  of  assistance,  an  in- 
struction that  unless  the  statements  were 
made  voluntarily,  and  not  induced  by  threats 
or  promises,  the  jury  could  not  consider  them 
in  the  case,  was  sufiScient,  under  Code  Gr. 
Proc.  1895,  arts.  789,  790,  requiring  that  the 
confessions  be  made  "freely"  and  without 
compulsion  in  order  to  be  admissible  as  evi- 
dence, though  it  be  conceded  that  "freely" 
and  "voluntarily"  are  not  synonymous.  Cross 
V.  State  (Tex.)  101  S.  W.  213,  214. 

Acts  1909,  No.  291,  {  39,  provides  that, 
on  proper  application,  township  boards  shall 
approve  bonds  of  retail  liquor  dealers,  not  to 
exceed  the  number  doing  business  in  such 
township  in  April,  1909,  provided  that,  if 
thereafter  the  number  of  retail  liquor  deal- 
ers in  any  township  shall  exceed  the  ratio  of 
one  to  each  500  inhabitants,  no  license  shall 
be  Issued  to  take  the  place  of  licenses  revok- 
ed, or  which  shall  "voluntarily  have  been  sur- 
rendered" until  the  ratio  of  licenses  shall  not 
exceed  one  saloon  for  every  500  inhabitants. 
In  April,  1909,  there  were  six  licensed  places 
for  the  retail  sale  of  liquor  in  a  township  hav- 
ing a  population  of  1,249,  and  for  the  license 
term  running  to  May,  1910,  only  five  licenses 
were  issued  therein,  one  of  the  six  licensees 
not  applying  for  renewal,  and  for  the  year 
1910-1911  only  four  licenses  were  issued,  one 
of  the  five  licensees  of  the  preceding  year  not 
applying  for  renewal,  and  there  being  no 
new  applicants.  Held,  on  application  for 
license,  that  licenses  expiring  by  limitation, 
and  for  which  neither  the  holder  nor  any 
other  person  made  application  for  renewal, 
were  "voluntarily  surrendered,"  within  thv 
meaning  of  the  act,  and  hence  that  no  addi- 
tional license  conld  be  issued  until  the  popula- 
tion warranted  its  issuance.  PI  oof  v.  Town 
ship  Board  of  Bangor  Tp.,  134  N.  W.  3,  4, 168 
Mich.  697. 
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VOLUNTEER 

The  term  "volunteer,"  when  used  to  des- 
ignate persons  as  against  whom  equity  will 
enforce  an  equitable  assignment  or  lien  up<Mi 
a  particular  fund,  means  one  who  has  receiv- 
ed money  from  the  debtor  without  considera- 
tion therefor,  and  does  not  contemplate  an 
attaching  creditor  undertaking  to  secure  a 
valid  subsisting  Indebtedness.  Love  v.  Ard- 
more  Stock  Exchange,  82  S.  W.  721,  726,  5 
Ind.  T.  202,  67  L.  R,  A.  617,  5  Ann.  Cas.  183. 

•*One  who,  In  the  performance  of  his  own 
interests,  or  those  of  his  master,  assists  serv- 
ants of  another  in  the  performance  of  their 
work,  Is  not,  a  *fellow  servant*  of  such  serv- 
ants, nor  a  'volunteer,'  but  occupies  a  third 
position,  viz.,  that  of  a  'licensee  with  an  inter- 
est' "  A  'Volunteer"  is  one  who  intrudes  him- 
self into  matters  which  do  not  concern  him,  or 
does  or  undertakes  to  do  something  which  he 
Is  not  legally  nor  morally  bound  to  do,  and 
which  is  not  in  pursuance  or  protection  of 
any  interest  To  one  who  is  a  volunteer,  pro- 
perly speaking,  even  if  assisting  in  the  mas- 
ter's work  at  the  request  of  a  servant,  no 
affirmative  duty  to  exercise  care  is  due  origi- 
nally, but  only  after  knowledge  of  peril. 
Kelly  v.  Tyra,  114  N.  W.  750,  752,  753,  103 
Minn.  176,  17  L.  R.  A.  (N.  S.)  334  (citing  8 
Words  and  Phrases,  p.  1657,  and  quoting  and 
adopting  definition  in  Ryan  v.  John  O'Brien 
Boiler  Works,  68  Mo.  App.  148,  151). 

"A  'volunteer'  is  a  person  who  gives  his 
services  without  any  express  or  Implied 
promise  of  remuneration  in  return,  and  is  en- 
titled to  no  remuneration  for  his  services. 
•  •  •  But  a  person  who,  though  not  obli- 
ged to  do  an  act,  yet  has  an  interest  in  doing 
it,  is  not  necessarily  a  volunteer."  Slate  v. 
Henkle,  78  Pac.  325,  327,  46  Or.  430. 

"The  terms  'stranger*  and  'volunteer,' 
as  used  with  reference  to  the  subject  of  sub- 
rogation, mean  one  who  in  no  event  result- 
ing from  the  existing  state  of  affairs  can  be- 
come liable  for  the  debt,  and  whose  property 
is  not  charged  for  the  payment  thereof,  and 
cannot  be  sold  therefor."  Hoffman  v.  Ha- 
blghorst,  91  Pac.  20,  21,  49  Or.  379. 

A  person  who  gives  his  services  without 
any  express  or  implied  promise  of  remuner- 
ation in  return,  is  a  "volunteer,"  and  entitled 
to  no  remuneration  for  his  services.  Where 
it  was  shown  that  six  members  of  the  fire 
department  of  defendant  city  were  paid  an- 
nual or  monthly  salaries,  and  all  other  mem- 
bers of  the  department  were  paid,  in  accord- 
ance with  the  ordinance  of  the  city,  $1  for 
the  first  hour,  and  50  cents  per  hour  for  all 
subsequent  time  in  the  daytime,  and  75  cents 
in  the  nighttime,  for  time  spent  In  actual  at- 
tendance at  fires,  such  department  was  a 
"paid  department,"  within  the  meaning  of 
section  2968,  Rev.  Codes  1905,  relating  to  dis- 
tribution of  certain  funds.    Continental  Hose 


Co.  No.  1  V.  City  of  Fargo.  114  N.  W.  834, 
836,  17  N.  D.  5  (citing  Blacks  Law  Diet). 

VOTE 

See  Casting  Vote;  Equal  Vote;  Give  In 
His  Vote;  Greatest  Number  of  Votes; 
Illegal  Vote;    Two-Tldrds  Vote. 

Unanimous  vote,  see  Unanimous — ^Unani- 
mously. 

Votes  taken,  see  Taken. 

"The  Century  Dictionary  defines  •vote' 
as  the  formal  expression  of  a  will,  prefer- 
ence, wish,  or  choice  in  regard  to  any  meas- 
ure proposed,  in  which  the  person  voting  has 
an  interest  in  common  with  others,  either 
in  electing  a  person  to  fill  a  certain  situation 
or  oflice,  or  in  passing  laws,  rules,  regula- 
tions, etc."  Warren  v.  Pirn,  59  Atl.  773,  783, 
66  N.  J.  Eq.  353. 

The  word  "vote."  used  as  a  noun,  is  the 
expression  of  the  choice  or  preference  of  a 
voter.  The  choice  may  be  exercised  in  sev- 
eral different  manners — ^viva  voce,  by  the  use 
of  a  "ballot,"  by  show  of  hands,  by  a  divi- 
sion of  the  house  or  meeting,  and  possibly  by 
other  methods.  State  v.  Blaisdell,  119  N.  W. 
360,  363,  18  N.  D.  31. 

As  majority  Tote 

The  word  "vote,"  when  used  In  statutes, 
unless  otherwise  expressed,  means  a  majori- 
ty vote.  Bean  v.  Prudential  Committee  of 
School  Dlst.  No.  11  in  Glover,  88  Vt.  177,  178. 

Ballot  dlstinsuiilied 

"Ballot"  and  "vote,"  though  sometimes 
used  synonymously,  are  not  synonymous,  and 
a  "ballot"  is  the  instrument  by  which  a  voter 
expresses  his  choice  between  candidates,  or 
in  respect  to  propositions;  while  his  "vote" 
is  the  choice  or  election  as  expressed  by  his 
ballot.  Clary  v.  Hurst,  138  S.  W.  5C6,  509, 
104  Tex.  423  (citing  8  Words  and  Phrasvs, 
pp.  7358.  7359). 

A  ballot,  as  distinguished  from  a  'Mrote," 
in  the  legal  sense,  and  in  a  general  way.  Is 
the  piece  of  paper  upon  which  the  voter  ex- 
presses his  choice.  State  ▼.  Blalsdell,  119  N. 
W.  360,  363.  18  N.  D.  81. 

"While  the  terms  'ballot'  and  'vote^  are 
sometimes  confused,  and  while  they  may 
sometimes  be  used  synonymously,  the  'ballot* 
is  in  fact  •  •  *  the  instrument  by  which 
the  voter  expresses  his  choice  between  two 
candidates  or  two  propositions^  and  his  *vote* 
is  his  choice  or  election  between  the  two,  as 
expressed  by  his  'ballot,'  and  when  Us  Ixal- 
lot'  makes  no  choice  between  any  two  candi- 
dates, or  on  any  question,  then  lie  casts  no 
'vote'  for  either  of  these  candidates  or  on  the 
question.  Those  'ballots'  are  not  *votes.' 
♦  ♦  ♦  The  oflacial  'ballot,'  so  called,  is  not 
complete  when  furnished  to  the  electw  as 
he  enters  the  booth  to  prepare  his  'ballot*  It 
is  a  mere  form  for  a  'ballot'  When  marked 
and  prepared  by  a  voter  so  as  to  show  bis 


VOTE 


1213 


VOTJEB 


choice  at  the  election,  then,  and  not  until 
then,  does  It  become  his  constitutional  'bal- 
lot' "  State  v.  Custer,  66  Aa  806-308,  28  B. 
I.  222  (quoting  and  adopting  definitions  in 
Davis  V.  Brown,  34  S.  E.  839,  841,  46  W.  Va, 
716,  723,  and  State  ex  rel.  Runge  v.  Ander- 
son, 76  N.  W.  482,  484,  100  Wis.  523,  630,  42 
L.  B.  A.  239). 

The  term  "votes,**  in  Const,  art.  17,  I  6, 
requiring  a  majority  of  the  votes  at  a  spe- 
cial election  for  the  relocation  of  a  county 
seat,  is  not  the  equivalent  of  "ballots,**  and 
distinguished,  illegal,  and  blank  ballots  will 
not  be  considered.  Town  of  Eufaula  v.  Gib- 
son. 98  Pac.  577,  578,  22  OkL  507. 

Under  St  1912,  c.  559.  pt.  8,  §  1,  revising 
the  charter  of  the  city  of  Salem,  which  pro- 
vided that  the  act  should  be  submitted  to  the 
registered  voters  at  the  state  election  in  1912, 
for  a  vote  primarily  on  the  question  whether 
the  present  charter  should  be  repealed,  and 
secondarily  on  the  question  whether,  if  it  was 
repealed,  the  new  charter  should  be  plan  1  or 
plan  2,  and  that  if,  on  a  "majority  of  the  bal- 
lots cast,'*  the  votes  should  be  for  a  repeal, 
the  plan   receiving   the  largest   number  of 
votes  cast  should  be  adopted  as  the  city 
charter,  the  ballot  on  which  the  questions 
were  printed  contained,  besides  the  names  of 
a  large  number  of  candidates  for  state  and 
national  offices,  questions  upon  the  adoption 
of  constitutional  amendments,  and  the  total 
number  of  ballots  cast  was  6,9G6,  of  which, 
on   the  question   of  repealing  the  charter, 
1,676  were  blank,  2,240  were  against  repeal, 
and   3,050  were   for  repeal.     Held   that.  In 
view  of  the  legislative  policy  to  make  an 
acceptance  of  a  city  charter  turn  upon  the  af- 
firmative votes  of  a  majority  of  those  voting 
on  the  question,  the  word  "ballots**  was' syn- 
onymous with  **votes,"  and  that  only  the  bal- 
lots carrying  votes  on  the  question  of  repeal 
were  to  be  counted,  and  hence  that,  as  there 
was  a  "majority  of  the  ballots  cast*'  in  favor 
of  repeal,  the  old  charter  was  repealed,  and 
the  plan  receiving  the  larger  number  of  votes 
was  adopted  as  the  new  charter.    Cashman 
V.  Entwlstle,  100  N.  E.  58,  59.  213  Mass.  153 ; 
State  ex  rel.  Weinberger  v.  Miller,  99  N.  E. 
1078,  1081,  87  Ohio  St.  12,  44  L.  B.  A.  (N.  S.) 
712,  Ann.  Cas.  1913E,  761. 

VOTE  OF  THE  MAJORITT 

See  Majority. 

VOTER 

See  Disfrancbised  Voters;  Legal  Voter; 
QuaUfled  Voters;  Beglstered  Voter; 
Three-Fifths  of  the  Voters. 

The  word  "elector,"  or  "voter,**  is  a  tech- 
nical term,  descriptive  of  a  citizen  having 
constitutional  and  statutory  qualifications  to 
vote.  Greenough  v.  Board  of  Police  Com'rs 
of  Town  of  Tiverton,  74  Atl.  785,  788,  30  B. 
I.  212,  136  Am.  St  Bep.  953. 


A  nonregistered  voter  may  sign  a  i)etl- 
tlon  for  the  nomination  of  a  candidate  for  a 
public  office,  though  the  statute  uses  the 
words  "voter**  and  ''legally  qualified  voter  or 
elector."  In  re  Herman,  96  N.  T.  Supp.  144, 
146,  108  App.  Dlv.  835. 

The  word  **voters**  has  two  meanings — 
persons  who  perform  the  act  of  voting,  and 
persons  who  have  the  qualifications  entitling 
them  to  vote.  The  term  'legal  voter**  is  de- 
fined, and  we  think  properly  so,  as  meaning 
unless  a  different  meaning  appears  from  oth- 
er language  in  the  act,  a  qualified  voter  who 
does  in  fact  vote.  State  v.  Blaisdell,  119  N. 
W.  860,  363,  18  N.  D.  31. 

As  used  in  a  requirement  that  a  certain 
thing,  to  be  adopted,  should  be  favored  by  a 
certain  percentage  of  the  voters  at  a  stated 
election,  a  "voter"  is  one  who  votes,  and  not 
one  who,  though  qualified  to  vote,  does  not 
do  so.  Fox  V.  City  of  Seattle,  86  Pac.  379, 
381,  43  Wash.  74, 117  Am.  St.  Bep.  1037. 

As  used  in  Bev.  St  1899,  |  3027  (Ann.  St 
1906,  p.  1733),  providing  that  on  application 
by  petition  signed  by  one-tenth  of  the  qual- 
ified voters  of  any  county  who  shall  reside 
outside  the  corporate  limits  of  any  dty  or 
town  having  at  the  time  a  population  of  2,500 
inhabitants  or  mor^  who  are  qualified  to  vote 
for  members  of  the  Legislature  in  any  coun- 
ty in  the  state,  the  county  court  shall  or- 
der an  election  to  determine  whether  intoxi- 
cating liquors  shall  be  sold  within  the  coun- 
ty outside  the  corporate  limits  of  such  city 
or  town,  the  word  "inhabitants"  is  not  synony- 
mous with  "voters.*'  Hence  it  does  not  require 
that  a  city,  in  order  to  be  excluded,  shall 
have  2,500  qualified  voters  within  its  limits, 
but  2,500  general  residents  are  sufficient 
State  ex  rel.  Holladay  v.  Blnke,  121  8.  W. 
159,  163,  140  Mo.  App.  645. 

Const  §  157,  declaring  that  no  city  shall 
become  indebted  to  an  amount  exceeding  the 
income  and  revenue  for  the  year  in  which  the 
debt  is  incurred  without  the  assent  of  "tVvo- 
thirds  of  the  voters**  at  an  election  to  be  held 
for  the  purpose,  requires  the  assent  of  two- 
thirds  of  the  voters  voting  on  the  proposi- 
tion, and  not  two-thirds  of  all  the  voters  at 
the  election ;  and  this  requirement  is  not  al- 
tered by  Ky.  St.  1903,  §  3490,  subsec.  34,  au- 
thorizing the  incurring  of  such  an  indebted- 
ness if  two-thirds  of  all  the  qualified  voters 
of  the  town  shall  have  voted  in  favor  of  in- 
curring the  indebtedness,  for  every  provision 
of  the  Constitution  is  mandatory,  and  the 
Legislature  can  neither  subtract  from  nor 
add  to  the  constitutional  requirement,  which 
regulates  the  anhject  and  removes  it  entire- 
ly from  legislative  control.  I^ioreover,  "the 
usual  construction  of  such  statutes,  where  no 
means  are  provided  to  ascertain  the  number 
of  votes  in  the  municipality,  Is  that  it  refers 
to  the  votes  cast  on  the  question.  Board  of 
Education  of  Winchester  v.  City  of  Winches- 
ter, 87  S.  W.  768,  120  Ky.  591, 
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See  Citizen. 

Elector  distiasniflhed 

A  "voter/'  as  distinguished  from  an 
"elector,"  is  an  elector  who  actually  votes. 
State  V.  Blalsdell,  119  N.  W.  360,  363,  18  N. 
D.  31;  Fabro  v.  Lown  of  GaUup,  103  Pac,  271, 
275,  15  N.  M.  108. 

"Voter"  Is  not  synonymous  with  "citi- 
zen," or  "elector,"  as  persons  who  cannot  vote 
may  be  eligible  to  citizenship.  In  re  Rousos, 
119  N.  Y.  Supp.  34,  36. 

The  word  "voters,"  as  ordinarily  used, 
has  two  meanings — persons  who  perform  the 
act  of  voting,  and  persons  who  have  the  qual- 
ifications entitling  them  to  vote.  Its  mean- 
ing depends  on  the  connections  in  which  it 
is  used,  and  is  not  always  equivalent  to  "elec- 
tors." MUls  V.  Hallgren,  124  N.  W.  1077, 
1079,  146  Iowa,  215. 

Inliabitant  ■ynonyinoiiB 

See  Inhabitancy — Inhabitant. 
As  people 

See  People. 
Registered  voters 

Const  art  6,  §§  1,  3,  4,  provide  the  qual- 
ifications of  voters,  and  declare  that  every 
person  shall  be  able  to  read  and  write,  unless 
registered  under  another  clause,  before  be- 
ing entitled  "to  register,"  as  required  by  sec- 
tion 3,  and  that  before  he  shall  be  entitled  to 
"vote"  he  shall  have  paid  his  poll  tax  for  the 
previous  year.  Laws  1903,  p.  290,  c.  233,  |  7, 
requires  an  order  for  a  municipal  election  to 
determine  whether  saloons  shall  be  licensed 
in  lieu  of  a  city  dispensary  on  petition  of  one- 
third  of  the  "registered  voters"  therein  for 
the  preceding  municipal  election;  and  sec- 
tion 9  declares  that  "any  person  entitled  to 
vote  for,"  etc.,  "shall  have  the  right  to  vote 
at  such  election,"  Held,  that  "registered  vot- 
ers" did  not  include  all  persons  whose  names 
were  on  the  permanent  registration  roll  at 
the  preceding  municipal  election,  but  only 
included  those  who  had  paid  their  poll  tax 
as  required  and  were  entitled  to  vote.  Pace 
V.  City  of  Raleigh,  52  S.  E.  277,  278,  282,  140 
N.  C.  65. 

VOTERS  PRESENT  ANB  VOTXlfG 

■ 

The  act  of  Congress  authorizing  munici- 
pal bonds  notwithstanding  the  limitations  on 
municipal  indebtedness,  and  If  two-thirds  of 
the  qualified  voters  as  defined  shall  vote 
therefor,  requires  two-thirds  of  those  actual- 
ly voting  only,  and  not  a  two-thirds  of  all  of 
the  "voters"  In  the  community.  Fabro  v. 
Town  of  Gallup,  103  Pac.  271,  275,  15  N.  M. 
108. 

St.  1004,  p.  469,  c.  457,  authorizing  a 
town  to  establish  a  water  system  after  ac- 
ceptance of  the  act  by  "  'two-thirds  of  the 
voters  present  and  voting*  at  a  meotlnj?  call- 
ed for  the  purpose,"  docs  not  require  accept- 
ance by  two-thirds  of  all  the  voters  of  thel 


town;  but  a  vote  adopted  by  two-thirds  of 
all  the  voters  present  Is  soffldent  Seward 
V.  Revere  Water  Co.,  87  N.  B.  749,  750,  201 
Mass.  453. 

VOTES  OAST 

Under  Const,  art.  17,  {  1,  providing  for 
an  amendment  of  the  Constitution  by  a  ma- 
jority of  "votes  cast,"  a  majority  of  the  votes 
cast  on  the  proposition  for  amendment  is  suffi- 
cient Itasca  Independent  School  Dist.  v. 
McElroy  (Tex.)  124  S.  W.  1011, 1013. 

Blank  ballots  are  not  "votes  cast" 
Hicks  V.  Krigbaum,  108  Pac.  482,  486, 13  Ariz. 
237. 

Const,  i  168,  provides  that  changes  in  the 
boundaries  of  organized  counties  shall  be 
submitted  to  the  electors  of  the  county  or 
counties  to  be  afiTected,  and  be  adopted  by  a 
majority  of  all  the  legal  votes  cast  at  such 
election.  Held,  that  the  phrase  "votes  cast" 
means  the  total  of  the  separate  votes,  or  ex- 
pressions of  voters*  preference  for  or  against 
such  a  change,  and  should  be  limited  to  mean 
the  votes  cast  on  that  proposillon,  and  that 
to  effect  such  change  requires  merely  a  ma- 
jority of  the  votes  cast  upon  the  question  of 
a  change,  and  not  a  majority  of  the  highest 
number  of  votes  cast  for  any  candidate,  or 
upon  any  proposition  voted  upon  at  the  elec- 
tion, since  to  hold  otherwise  would  be  to 
give  as  much  effect  to  the  act  of  an  elector 
who  did  not  vote  on  such  change  as  that  of 
one  who  voted  in  the  negative.  State  v. 
Blalsdell,  119  N.  W.  360,  362,  18  N.  D.  31. 

If  by  virtue  of  Const,  art  17,  $  6,  the 
majority  of  the  votes  cast  at  a  special  coun- 
ty seat  election  shall  not  be  received  by  or 
counted  in  favor  of  any  place  voted  for. 
where  there  are  more  than  two  contestants 
for  the  location  of  the  county  seat,  the  names 
of  all  except  the  two  receiving  the  greatest 
number  of  votes  shall  be  dropped,  and  the 
Governor  shall  cause  a  second  election  to  be 
held  at  which  only  such  two  places  shall  be 
voted  for,  but,  wiere  there  were  only  two 
candidates,  the  Governor  shall  call  a  second 
election  at  which  the  same  two  places  shall 
be  voted  for,  and  the  place  then  receiving  the 
requisite  majority  shall  be  the  county  seat 
A  ballot  cast  by  a  qualified  elector  who  has 
not  subscribed  and  sworn  to  the  affidavit  re- 
quired by  Sess,  Laws  1907-08,  p.  382,  c.  31. 
art.  4,  §  12,  cannot  be  counted  for  any  of  the 
contesting  places  at  a  county  seat  election, 
but,  where  the  elector  was  qualified  and  acted 
In  good  faith.  It  must  be  counted  as  one  of 
the  votes  cast  In  determining  the  requisite 
authority  for  the  determination  of  the  ques- 
tion at  Issue  at  the  election.  For  the  purixwe 
of  determining  the  majority  of  "votes  cast" 
at  a  county  seat  election  held  under  the  pro- 
visions of  Const,  art'  17,  {  6,  and  Sess.  Laws 
1907-08,  p.  378,  c.  31,  art  4,  there  must  be  » 
majority  of  all  the  ballots  cast  on  such  ques- 
tion by  the  qualified  electors  of  the  county, 
whether  counted  or  not  for  one  of  the  cod- 
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testants.  Incorporated  Town  of  WestviUe  y. 
Incorporated  Town  of  Stilwell,  105  Pac.  664, 
667.  24  Okl.  892, 

The  word  "votes,"  in  Acts  1887,  p.  59,  c. 
3,  I  9,  authorizing  an  election  to  determine 
whether  a  county  shall  subscribe  to  the  stock 
of  a  railway  company,  and  providing  that,  if 
three-fourths  of  the  votes  cast  at  the  election 
are  In  favor  of  subscription,  the  election  offi- 
cers shall  take  such  action  as  may  be  re- 
quired to  make  the  subscription  eifectlve, 
means  legal  votes,  for  illegal  ballots  do  not 
really  constitute  votes  and  are  not  to  be 
counted  in  determining  whether  or  not  three- 
fourths  of  the  votes  are  in  favor  of  sub- 
scription. Catlett  V.  Knoxville,  S.  &  E.  Ry. 
Co.,  112  S.  W.  559,  562,  120  Tenn«  699. 

Under  St  1912,  c.  559,  pt  3, 1  1,  revising 
the  charter  of  the  city  of  Salem,  which  pro- 
vided that  the  act  should  be  submitted  to  the 
registered  voters  at  the  state  election  in  1912, 
for  a  vote  primarily  on  the  question  whether 
the  present  charter  should  be  repealed,  and 
secondarily  on  the  question  whether,  if  it  was 
repealed,  the  new  charter  should  be  plan  1 
or  plan  2,  and  that  if,  on  a  ''majority  of  the 
ballots  cast,"  the  votes  should  be  for  a  re- 
peal, the  plan  receiving  the  largest  number 
of  votes  cast  should  be  adopted  as  the  dty 
charter,  the  ballot  on  which  the  questions 
were  printed  contained,  besides  the  names  of 
a  large  number  of  candidates  for  state  and 
national  offices,  questions  upon  the  adoption 
of  constitutional  amendments,  and  the  total 
number  of  ballots  east  was  6,966,  of  which, 
on  the  question  of  repealing  the  charter  1,676 
were  blank,  2,240  were  against  repeal,  and 
3,050  were  for  repeal.    Held  that,  in  view  of 
the  legislative  policy  to  make  an  acceptance 
of  a  city  charter  turn  upon  the  affirmative 
votes  of  a  majority  of  those  voting  on  the 
question,   the   word   "ballots"    was   synony- 
mous with  "votes,"  and  that  only  the  ballots 
carrying-  votes  on  the  question  of  repeal  were 
to  be  counted.    Cashman  v.  £ntwistle»  100 
N.  E.  58,  60,  213  Mass.  153. 

VOTING 

Under  Const  Ark.  1874,  art  19,  i  22, 
which  provides  that  proposed  amendments 
thereto  shall  be  submitted  to  the  electors  of 
the  state  for  approval  or  rejection  at  a  gen- 
eral election  for  senators  and  representatives, 
and  that,  if  a  majority  of  the  electors  "vot- 
ing at  such  election"  adopt  such  amendments, 
the  same  shall  become  a  part  of  this  Consti- 
tution, the  approval  of  a  proposed  amend- 
ment by  a  majority  of  the  electors  voting  on 
that  proposition  is  not  sufficient  for  its  adop- 
tion, unless  tliey  also  constitute  a  majority 
of  all  those  voting  at  the  election.  Knight  v. 
Shelton,  134  Fed.  423,  428. 

VOTING  BOXES 

An  order  of  the  commissioners'  court  for 
an  election  under  the  local  option  law  was 
not  invalid  because  it  authorized  the  voting 


at  "voting  boxes,"  instead  of  "voting  places," 
since  the  terms  have  a  similar  import,  and  no 
voter  was  deceived  thereby.  Neal  y.  State, 
102  S.  W.  1139,  51  Tex.  Cr.  R.  513. 

VOTING  BY  BAIiLOT 

A  **vote  by  ballot"  consists  In  depositing 
a  ballot  in  a  box  in  such  a  way  as  to  conceal 
the  voter's  choice,  if  he  so  desires  it  State 
T.  Custer,  66  Ati.  306,  308,  28  R.  I.  222  (quot- 
ing and  adopting  the  definition  in  State  ex  rel. 
Runge  V.  Anderson,  76  N.  W.  482,  484,  100 
Wis.  523,  530,  42  L.  R.  A.  239). 

The  word  "ballot"  is  used  to  mean  the 
ball  or  ticket  used  in  voting;  the  act  of  vot- 
ing; the  result  of  voting.  From  the  earliest 
times,  "voting  by  ballot"  has  been  a  term 
used  to  contradistinguish  open,  viva  voce,  or 
public  voting  and  secret  voting  (Bouv.  Law 
Diet) ;  hence  Const,  art.  7,  S  2,  requiring  all 
votes,  except  for  township  officers,  to  be  giv- 
en by  ballot,  merely  declares  the  policy  of  the 
state  to  assure  to  the  elector  a  secret,  as  dis- 
tinguished from  an  open,  vote,  and  does  not 
permanently  establish  a  particular  mode  of 
voting,  and  is  not  infringed  by  Pub.  Acts 
1903,  p.  383,  No.  234,  amending  Comp.  Laws 
1897,  §§  3750-3758,  authorizing  the  use  of 
voting  machines,  and  requiring  all  voting  by 
machine  to  be  by  a  secret  vote.  City  of  De- 
troit V.  Board  of  Inspectors  of  Election  for 
Fourth  Election  District  of  Second  Ward  of 
City  of  Detroit,  102  N.  W.  1029,  1031,  139 
Mich.  548,  69  L.  R.  A.  184,  111  Am.  St  Rep.. 
430,  5  Ann.  Cas.  861. 

VOTING  MABK 

See  Valid  Voting  Mark. 

VOTING  PIECES 

An  order  of  the  commissioners'  court  for 
an  election  under  the  local  option  law  was 
not  invalid  because  it  authorized  the  voting 
at  "voting  boxes,"  instead  of  "voting  places," 
since  the  terms  have  a  similar  import,  and 
no  voter  was  deceived  thereby.  Neal  v. 
State,  102  S.  W.  1139,  51  Tex.  Cr.  R.  518. 

VOUCH 

VOUCHES 

A  "voucher,"  In  Sess.  Laws  1899,  pp.  405, 
406,  directing  that  the  sheriff  shall  at  the 
end  of  each  quarter  file  with  the  commis- 
sioners a  sworn  statement,  accompanied  by 
proper  vouchers,  showing  all  expenses  incur- 
red, is  a  written  acquittance  or  receipt  show- 
ing the  payment  of  the  debt.  Monibert  v. 
Bannock  County,  75  Pac.  239,  241,  9  Idaho, 
470. 

The  ordinary  meaning  of  "voucher"  Is  a 
document  which  shows  that  services  have 
been  performed  or  expenses  incurred.  It 
covers  any  acquittance  or  receipt  discharg- 
ing the  person  or  evidencing  payment  by  him. 
When  used  in  connection  with  the  disburse- 
ment of  moneys  it  implies  some  instrument 
that  shows  on  what  account  or  by  what  au- 
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thority  a  particular  payment  has  been  made, 
or  that  services  have  been  performed  which 
entitle  the  party  to  whom  It  is  Issued  to 
payment.  First  Nat  Bank  of  Chicago  v.  City 
of  Elgin,  136  IlL  App.  453,  465. 

The  process  called  ''voucher"  at  the  com- 
mon law  was  -one  whereby  an  unpleaded  war- 
rantee might  bring  in  his  warrantor  as  the 
real  party  and  thus  make  him  defend  the 
action.  Seyfrled  v.  Knoblauch,  06  Pac.  9d3, 
995,  44  Colo.  86. 

VOUCHERING 

The  "voucherlng"  by  a  railroad  company 
of  a  claim  for  repayment  of  freight  charges 
paid,  and  the  taking  by  the  company  of  the 
amount  of  the  claim  as  allowed  for  labor, 
supplies,  equipment,  and  improvements  and 
interest  on  bonded  indebtedness,  do  not  make 
the  claim  a  Uen  prior  to  the  mortgage  bonded 
indebtedness,  nor  give  the  claimant  the  right 
to  follow  a  specific  fund  into  the  hands  of 
the  receiver  of  the  company  and  a  purchaser 
from  the  receiver  of  the  property  of  the 
company,  subject  to  liens  superior  to  the 
mortgage  and  bonds  secured  thereby,  not 
chargeable  with  knowledge  of  the  voucherlng 
of  the  claim,  and  fhe  creation  of  a  lien  there- 
by is  not  liable  to  the  claimant  for  the  amount 
of  the  claim;  the  "voucherlng"  of  a  claim 
merely  meaning  that  the  same  has  been  in- 
vestigated, passed  on,  and  approved.  First 
Trust  &  Savings  Bank  v.  Southern  Indiana 
Ry.  Co.,  195  Fed.  330,  332. 

VOYAGE 

See  Earnings  of  Voyage ;  Half  line  Voy- 
age. 

The  term  "voyage"  has  no  fixed  or  tech- 
nical meaning.  It  may  refer  to  the  outward 
voyage  or  to  the  homeward  voyage  or  to  the 
round  voyage.    The  Lucy,  39  Ct  CI.  221,  224. 

Where  a  vessel  was  chartered  for  a  "voy- 
age" to  St  Michael's,  Alaska,  the  voyage 
began  when  she  set  about  doing  what  was 
required  of  her  to  earn  freight  money  for 
the  owner;  thus,  where  she  was  delivered 
at  Seattle,  where  she  took  on  coal,  then  pro- 
ceeded to  other  ports,  where  she  took  on  car- 


go and  a  further  supply  of  coal,  proceeding 
thence  to  Alaska  and  returning  to  Seattle, 
where  she  was  again  taken  in  charge  by  the 
charterer,  it  was  held  that  the  voyage  began 
at  Seattle,  and  not  at  the  last  port  of  load- 
ing.   The  Buckingham,  129  Fed.  975,  976. 

The  word  "voyage"  may  have  different 
meanings  under  different  circumstances,  de- 
pending on  the  subject  to  which  it  relates 
or  the  context  of  the  particular  contract  in 
which  the  word  is  employed.  In  common 
parlance,  each  of  the  trips  made  by  a  vessel 
from  Havre  to  New  York  and  from  New 
York  to  Havre,  without  any  immediate  stops, 
was  a  separate  "voyage."  Deslions  v.  La 
Compagnie  G^n^rale  Transatlantique,  28  Sup. 
Ct.  644,  678,  210  U.  S.  95,  52  L.  Ed.  973. 


VULGAR 

The  word  "vulgar,"  as  used  in  the  act  of 
May  6,  1893  (Gen.  X^aws,  p.  177,  c  121),  as 
amended  by  the  act  of  April  27,  1901  (Gen. 
Laws,  p.  314,  c.  136),  requiring  a  bond  by 
liquor  dealers  to  keep  an  orderly  house,  and 
providing  that  it  must  not  contain  any  vul- 
gar or  obscene  pictures,  conveys  such  mean- 
ing as,  with  its  companion  word  "obscene," 
will  accomplish  the  purpose  of  the  statute, 
which  was  to  pi-event  the  exhibitions  In  sa- 
loons of  immoral  and  indecent  pictures.  The 
words  "vulgar*'  and  "obscene,"  in  the  act, 
are  not  limited  to  pictures  suggestive  of  lewd- 
ness or  lasciviousness.  In  an  action  on  a 
liquor  dealer's  bond,  required  by  the  apt, 
an  instruction  that  "'vulgar,'  as  used  in 
the  statute,  means  mean,  rustic,  rude,  low, 
unrefined,  the  opposite  of  refined,  enlightened, 
scientific,"  was  erroneous.  Raley  v.  State, 
105  S.  W.  342,  343,  47  Tex.  av.  App.  426. 

VUI^GAR  XiANGtJAQE 

A  remark  to  a  married  woman,  "Look 
me  in  the  eye;  are  you  satisfied  with  the 
man  you  married?"  will  not  sustain  a  convic- 
tion for  using  "obscene  and  vulgar  language" 
in  the  presence  of  a  female,  where  there  is 
nothing  in  the  evidence  to  indicate  that  the 
remark  was  intended  to  convey  an  obscene 
and  vulgar  meaning.  Roberts  t.  State,  47 
S.  B.  511,  512,  120  Ga.  177. 
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In  a  proceeding  to  sell  land  for  taxes, 
an  order  of  publication  directed  against  W. 
N.  W.  is  invalid  as  against  the  owner  wliose 
name  is  William  N.  W. ;  this  being  true,  even 
though  such  owner  had  executed  a  mortgage, 
signing  his  name  Wm.  N.  W.,  that  being  un 
abbreviation  for  William.  Woodruff  v.  Bun- 
ker Culler  Lumber  Co.,  146  S.  W.  1162,  1164, 
242  Mo.  3S1. 

WABBLY 

"Wabbly,"  in  connection  with  the  term 
"out  of  plumb,"  in  describing  a  wheel  driving 
belting,  could  be  understood  as  describing 
the  manner  in  which  the  wheel  worked  in 
reference  to  the  belting.  There  is  no  vari- 
ance between  on  allegation  that  a  wheel 
driving  a  belt  was  "out  of  plumb  and  wab- 
bly," causing  the  belt  to  alternately  tighten 
and  loosen,  and  proof  that  the  surface  of  the 
wheel  over  which  the  belting  worked  was 
not  true  to  the  axle,  that  the  axle  had  gotten 
out  of  the  true  center  by  the  wheel  having 
worn  on  one  side,  and  that  its  operation  was 
thereby  rendered  Irregular  and  unsteady. 
Receivers  of  Kirby  Lumber  Go.  r.  Poindexter, 
(Tex.)  103  S.  W.  489,  440. 

WAGE-EARNER 

See  Independent  Contractor. 
See,  also.  Wages. 

Where  an  alleged  bankrupt  had  engaged 
in  a  mercantile  business  in  which  he  had  con- 
tracted debts,  and  thereafter  acquired  prop- 
erty by  ioherltance,  worth  ^0,000,  which  he 
immediately  assigned  to  his  brother  for  $180, 
and  during  the  year  the  assignment  was 
made  received  wages  for  his  services  exceed- 
ing $1,500  per  annum,  he  was  not  a  "wage- 
earner,"  exempt  from  bankruptcy  adjudica- 
tion, under  the  provision  of  the  bankruptcy 
act  authorizing  an  adjudication  against  any 
natural  person,  except  a  "wage-earner,"  de- 
fined to  be  an  individual  working  for  wages 
at  a  rate  not  exceeding  $1,500  per  year.  In 
re  Wakefield,  182  Fed.  247,  250. 

So,  where  an  alleged  bankrupt  nominal- 
ly drew  a  salary  of  $900  a  year  as  salary, 
but  owned  two-thirds  of  the  stock  of  the 
corporation,  and  drew  more  than  $2,000  a 
year  preceding  the  institution  of  bankruptcy 
proceedings  against  him,  and  was  also  in  the 
business  of  buying  and  selling  real  estate, 
his  holdings  outside  the  corporation  being 
worth  nearly  $90,000,  he  was  not  a  "wage- 
earner"  within  the  exemption.  Carpenter  v. 
Cudd,  174  Fed.  603,  605,  98  C.  C.  A.  449,  20 
Ann.  Cas.  977. 

And  one  oigaged  in  manufacturing  and 
trading  does  not  become  a  "wage-earner/' 
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within  the  exemption,  because,  while  working 
as  a  manufacturer  and  trader,  he  also  earns 
wages  by  working  for  another  In  a  different 
occupation ;  and  if  debts  are  contracted  while 
he  is  engaged  as  a  manufacturer  or  trader, 
he  is  not  exempt  from  involuntary  bankrupt- 
cy because  he  subsequently  becomes  a  wage- 
earner.  In  re  Naroma  Chocolate  Co.,  178 
Fed.  883,  884. 

Mnsio  teAober 

A  music  teacher,  giving  lessons  at  so 
much  an  hour,  is  not  comprehended  by  the 
bankruptcy  act  provision  that  "wage-earn- 
ers" whose  compensation  does  not  exceed  $1,- 
500  a  year  shall  not  be  subject  to  Involuntary 
bankruptcy.  First  Nat  Bank  of  Wilkes- 
Barre  v.  Bamum,  160  Fed.  245,  247. 

WAGER-WAGERING  CONTRACT 

The  essence  of  a  "wager"  is  that  each 
party  stands  to  win  or  lose  on  the  result, 
and  that  the  gains  depend  on  the  event 
Thompson  v.  Williamson,  58  Atl.  602,  604,  67 
N.  J.  Eq.  212. 

The  deposit  of  a  sum  of  money  by  two 
persons  in  the  bands  of  a  third  to  abide  the 
event  of  an  unlawful  game  between  the  two 
is  a  "wager."  Monahan  v.  Monahan,  59  Atl. 
169,  173,  77  Vt  133,  70  I*  B.  A.  935. 

A  "wager"  is  "a  contract  by  which  two 
or  more  parties  agree  that  a  certain  sum  of 
money  or  other  thing  shall  be  paid  or  de- 
livered to  one  of  them  on  the  happening  of 
an  uncertain  event"  "A  *wager'  is  an  agree- 
ment between  parties  differing  as  to  an  un- 
certain fact  or  forecast  of  a  future  event." 
In  an  action  to  recover  money  from  defend- 
ants, obtained  from  the  plaintiff  by  means 
of  inducing  him  to  believe  that  a  foot  race 
was  "fixed,"  so  that  one  party  was  sure  to 
win,  and  persuading  the  plaintiff  to  partici- 
pate to  the  extent  of  betting  the  money  of 
one  side  to  the  simulated  race  as  if  it  were 
his  own,  on  the  assurance  that  he  should  re- 
ceive 20  per  cent,  of  the  sum  won,  he  being 
Ignorant  at  the  time  that  the  money  all  be- 
longed to  the  parties  on  both  sides  of  the 
pretended  wager,  held  that,  although  he  was 
in  delicto,  by  consenting  to  act  in  such  de- 
ceitful attitude,  lie  was  not  in  pari  delicto 
with  the  conspirators,  and  is  therefore  en- 
titled to  recover  back  the  sum  of  $5,000 
which  the  conspirators  persuaded  him  to 
intrust  to  the  possession  of  one  of  them  as  a 
stakeholder,  not  to  be  bet  on  the  race,  but  to 
be  used  to  make  a  showing  by  the  stakehold- 
er in  the  event  of  a  count  of  the  stake  money 
being  called  for  by  one  of  the  feigned  bet- 
tors. Wright  y.  Stewart,  130  Fed.  905,  920 
(quoting  Black,  Law  Diet;  Bish.  Cont  par. 
530). 
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As  a  bet 

A  "bet"  is  defined  as  that  which  is  laid, 
staked,  or  pledged  as  between  two  persons 
upon  the  event  ot  a  contract  or  any  contin- 
gent issue,  the  act  of  giving  such  a  pledge, 
and  to  be  synonymous  with  "wager"  applied 
both  to  the  contract  of  betting  and  wagering 
and  to  the  thing  or  sum  bet  or  wagered.  Ex 
parte  Walsh,  129  S.  W.  118,  121,  59  Tex.  Cr. 
R.  409  (citing  1  Words  and  Phrases,  p.  764). 

A  "wager"  is  **a  *bet';  a  contract  by 
which  two  parties  or  more  agree  that  a  cer- 
tain sum  of  money,  or  other  things,  shall  be 
paid  or  delivered  to  one  of  them  on  the  hap- 
pening or  not  happening  of  an  uncertain 
event.  A  contract  upon  a  contingency,  by 
which  one  may  lose,  but  cannot  gain,  or  the 
other  must  gain,  but  cannot  lose,  is  a  'wa- 
ger.* ♦  ♦  ♦  A  wager  is  something  haz- 
arded on  the  issue  of  some  uncertain  event; 
a  'bet'  is  a  *wager,*  although  a  wager  is  not 
necessarily  a  *bet.' "  Stevens  v.  Cincinnati 
Times-Star  Co.,  73  N.  E.  1058,  1061,  72  Ohio 
St  112,  106  Am.  St.  Rep.  586  (quoting  and 
adopting  definition  in  2  Bouv.  Diet.  793). 

"A  bet  or  *wager*  is  ordinarily  an  agree- 
ment between  two  or  more  that  a  sum  of 
money  or  some  valuable  thing,  in  contributr 
ing  which  all  agree  to  take  part,  shall  be- 
come the  property  of  one  or  more  of  them 
on  the  happening  in  the  future  of  an  event  at 
the  present  uncertain,  or  upon  the  ascertain- 
ment of  a  fact  in  dispute.  The  term  is  ap- 
plied both  to  the  contract  of  betting  or  wa- 
gering, and  to  the  thing  or  sum  bet  or  wa- 
gered." One  who,  as  agent  for  another,  took 
money  from  the  other,  and  sent  it  to  a  third 
person  as  a  bet  on  a  horse  race,  was  not 
guilty  under  Acts  Leg.  1903,  p.  68,  c.  50,  §  1, 
making  it  an  ofl!ense  to  "take  or  accept  any 
bet  on  a  horse  race."  Windsor  v.  State,  79  S. 
W.  312,  313,  46  Tex.  Cr.  R.  140  (citing  Rich  v. 
State,  42  S.  W.  291,  38  Tex,  Cr.  R.  199,  38 
L.  R.  A.  719.) 

Pub.  St  1901,  c.  270,  I  6,  provides  that, 
"if  any  person  keeps  any  house,  shop,  or 
place  resorted  to  for  the  puri)ose  of  gambling 
or  lets  any  such  place  for  that  purpose,  or 
suffers  any  person  to  gamble  in  any  way  in 
any  such  place,  which  is  under  his  care  or 
control,  he  shall  be  fine<l  ♦  *  ♦  or  im- 
prisoned." Section  18  defines  a  bet  or  "wa- 
ger" as  "any  contract  or  agreement  for  the 
purchase,  sale,  loan,  payment,  or  use  of  mon- 
ey or  property,  •  ♦  ♦  the  terms  of  which 
are  made  to  depend  upon  or  are  to  be  varied 
or  affected  by  any  uncertain  event  in  which 
the  parties  have  no  interest  except  that  cre- 
ated by  such  contract  or  agreement."  Sec- 
tion 7  provides  that,  "if  any  person  shall 
gamble  or  bet  on  the  sides  or  bands  of  such 
as  are  gambling  or  playing  at  any  game  he 
shall  be  fined  •  •  ♦  or  imprisoned."  By 
section  8  a  gambler  is  defined  as  every  per- 
son who  plays  at  a  game  of  chance  or  skill 
in  a  place  which  is  resorted  to  for  the  pur- 


fpose  of  gambling,  unless  it  be  shown  that 
the  game  is  for  amusement  only  with- 
out a  stake  or  possibility  of  gain  or  loss. 
Held,  that  gaming  includes  horse  racing,  and 
therefore  betting  on  such  races  is  illegal 
gaming.  In  re  Opinion  of  the  Justices,  63 
Ati.  505  506,  73  N.  H.  625,  6  Ann.  Gas.  689. 

Dealins  ^  fntnres 

Where  money  is  deposited  with  stock- 
brokers as  a  margin,  with  the  understand- 
ing that  there  is  to  be  no  actual  delivery  of 
stock,  though  in  case  of  a  purchase  tiiere 
could  be  delivery  if  desired,  and  that  the 
contract  was  to  be  adjusted  by  the  payment 
of  the  dlflFerence  between  the  price  named 
therein  and  the  market  price  at  the  time  of 
settlement,  the  contract  is  a  "wager."  Wheel- 
er V.  Metropolitan  Stock  Exchange,  56  Atl. 
754,  756,  72  N.  H.  315. 

A  contract  for  the  sale  of  goods  to  be  de- 
livered at  a  future  day  is  valid,  even  though 
the  seller  has  not  the  goods  nor  any  other 
means  of  getting  them  than  to  go  into  the 
market  and  buy  them;  but  such  contract  is 
only  valid  when  the  parties  really  intend  a 
delivery  by  the  seller  and  payment  of  the 
price  by  the  buyer.  And  if  the  real  intent 
be  merely  to  speculate  in  the  rise  and  fall  of 
prices,  and  the  goods  are  not  to  be  delivered, 
but  the  difference  is  to  be  paid  between  the 
contract  and  market  price  at  the  date  for 
executing  the  contract,  then  the  transaction 
is  nothing  more  than  a  "wager."  Richter 
V.  Poe,  71  Atl.  420,  422,  109  Md.  20,  22  L.  R. 
A.  (N.  S.)  174;  Beidler  &  Robinson .  Lumber 
Co.  ▼.  Coe  Commission  Co.,  102  N.  W.  880, 
881,  13  N.  D.  689  (quoting  and  adopting  defi- 
nition in  Irwin  v.  WiUiar,  4  Sup.  Ct  160, 110 
U.  S.  499,  28  li.  Ed.  225,  and  citing  Dows 
V.  Glaspel.  60  N.  W.  60,  4  N.  D.  251). 

Under  Code  1907,  §  3338  (Code  1«J6,  f 

2163),  providing  that  all  contracts  founded 
on  a  gambling  consideration  are  void,  etc^ 
contracts  for  the  sale  and  purchase  of  •'fu- 
ture cotton,"  in  which  actual  delivery  of  the 
goods  is  not  contemplated  by  the  parties, 
and  where  it  is  understood  that  the  contract 
may  be  sati^^sfied  by  the  payment  of  the  dif- 
ference between  the  agreed  price  and  the 
market  price  at  the  time  of  delivery,  are 
"wager  contracts,"  and  void.  Birmingham 
Trust  &  Savings  Co.  v.  Curry,  49  South.  319, 
320,  160  Ala.  370,  135  Am.  St  Rep.  102. 

An  express  agreement  in  advance  be- 
tween grain  brokers  and  a  customer  that  no 
grain  was  to  be  delivered  or  received  on 
his  contracts,  but  that  the  transactions  were 
entirely  on  marc^in  and  settlements  to  be 
made  between  them  on  differences  in  the 
market,  rendered  such  contracts  void  as  "wa- 
gering contracts,"  and  unenforceable  In  an 
action  by  the  brokers  against  the  customer, 
although  the  customer's  orders  may  in  fact 
have  been  executed  on  the  exchange  by  ac- 
tual purchases  from  or  sales  to  third  persons, 
who   dealt  with  the  brokers  as  principals 
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without  any  knowledge  of  the  customer. 
Ware  t.  Pearsons,  173  Fed.  878,  880,  98  0. 
C.  A.  364. 

WAGEB  POLICY 

A  life  policy,  taken  on  tlie  life  of  one  by 
one  having  no  insurable  interest,  is  termed  a 
"wager  policy,"  or  a  mere  speculative  con- 
tract, and  is  void.  An  assignment  of  a  life 
policy  to  a  third  person,  not  a  relative  or 
creditor,  and  having  no  insurable  interest 
in  the  life  of  insured,  Is  invalid.  Mutual 
Life  Ins.  Co.  v.  Lane,  151  Fed.  276,  284  (quot- 
ing and  adopting  definition  in  Wamock  v. 
Davis,  104  U.  S.  775,  26  L.  Ed.  924). 

An  insurance  against  fire,  without  an  in- 
terest in  the  subject-matter  insured,  is  a  "wa- 
gering contract"  Bennett  v.  Mutual  Fire 
Ins.  Co.,  60  Atl.  99,  101,  100  Md.  337  (quot- 
ing and  adopting  definitions  in  Washington 
Fire  Ins.  Co.  of  Baltimore  v.  Kelly,  32  Md. 
421,  3  Am.  Rep.  149,  and  Angell,  Life  and 
Fire  Ins.  f  193,  p.  230). 

A  policy  of  life  insurance,  assigned  to 
one  having  no  insurable  interest,  with  an 
agreement  that  the  assignee  should  f)ay  the 
premiums,  and,  when  the  policy  was  paid, 
retain  the  amount  so  paid  and  a  certain  part 
of  the  surplus,  is  void  as  a  "w^agering  con- 
tract." Smith  V.  Agneu,  122  S.  W.  231,  232, 
137  Ky.  83. 

"An  insurable  interest  is  such  an  in- 
terest, arising  from  the  relation  of  the  par- 
ty obtaining  the  insurance,  either  as  creditor 
of  or  surety  for  the  assured,  or  from  the 
ties  of  blood  or  marriage  to  him,  as  will 
justify  a  reasonable  expectation  of  advan- 
tage or  benefit  from  the  continuance  of  his 
life.  But  in  all  cases  there  must  be  a  reason- 
able ground,  founded  upon  the  relations  of 
the  parties  to  each  other,  either  pecuniary 
or  of  blood  or  afi3nity,  to  expect  some  benefit 
or  advantage  from  the  continuance  of  the 
life  of  the  assured;  otherwise  the  contract  is 
a  *mere  wager,*  by  which  the  party  taking 
the  policy  is  directly  interested  In  the  early 
death  of  the  assured.  Such  policies  have  a 
tendency  to  create  a  desire  for  the  event. 
They  are  therefore,  independently  of  any 
statute. on  the  subject,  condemned  as  being 
against  public  policy."  It  is  a  question  of 
fact  for  the  court  to  determine  whether  an 
agreement,  sought  to  be  enforced  in  equity, 
by  which  the  interest  in  a  benefit  certificate 
is  to  belong  to  a  person  not  having  an  in- 
surable interest  in  the  life  of  the  assured, 
falls  under  the  ban  of  the  law  as  a  "wager- 
ing contract,"  and  therefore  entitles  him  to 
recover  only  his  outlay  made  in  pursuance 
thereof,  or  whether  it  is  entered  into  In  good 
morals,  and  In  consequence  entitles  him  to 
recover  the  entire  proceeds.  Brett  v.  War- 
nick,  75  Pac.  1061,  1062,  1064,  44  Or.  511, 
102  Am.  St.  Rep.  639  (quoting  and  adopting 
definition  in  Wamock  v.  Davis,  104  U.  S.  775, 
779,  26  L.  Ed.  92^. 


WAGES 

See  Future  Wages;  Laborer  for  Wages ; 

Prevailing  Rate  of  Wages. 
See,  also,  Wage-Earner. 

"Wages"  Is  the  reward  paid  for  labor. 
It  is  none  the  less  wages  because  it  is  paid 
for  the  piece;  but  compensation  for  labor 
Is  not  wages,  where  payment  Is  by  the  job, 
nor  where  it  consists  of  the  profits  derived 
from  the  labor  of  others,  and  this  though  the 
claimant  himself  takes  part  in  the  work.  In 
re  Thomas  Deutschle  &  Co.,  182  Fed.  430, 
431,  433. 

Under  a  statute  giving  preference  in 
the  distribution  of  the  assets  of  an  insolvent 
corporation  to  claims  for  "wages  of  mechan- 
ics, worldngmen  and  laborers,"  the  wages 
preferred  and  the  class  of  persons  within  the 
statute  depend  upon  the  nature  and  kind  of 
work  done,  rather  than  on  the  social  position 
or  professional  character  and  standing  of  the 
person  rendering  the  service,  and.  If  the  serv- 
ice Is  such  as  to  bring  the  person  rendering 
It  within  the  statute,  his  compensation, 
whether  large  or  small,  or  whether  payable 
by  the  day,  week,  month,  or  year.  Is  "wages," 
wltliln  the  meaning  of  the  statute,  and  pre- 
ferred. But  under  a  statute  providing  that 
the  wages  of  employes  of  corporations  shall 
be  preferred,  and  defining  the  word  "em- 
ploy 6"  as  meaning  "a  mechanic,  worklngman 
or  laborer  who  works  for  another  for  hire," 
an  attorney  at  law  employed  by  a  company 
to  procure  options  on  property,  at  an  un- 
derstood compensation  of  $10  per  day  and 
expenses  for  the  time  employed  In  the  serv- 
ice. Is  not  a  "worklngman"  or  "laborer,"  and 
hence  Is  not  an  "employ^"  entitled  to  prefer- 
ence under  the  statute.  Gay  v,  Hudson  Riv- 
er Electric  Power  Co.,  178  Fed.  499,  502. 

A  per  diem  employ^,  as  a  driver  of  a 
team  for  an  engineer  in  the  department  of 
highways  of  the  city  of  New  York,  may 
only  recover  the  wages  on  proof  of  actual 
work,  and  while  he  is  awaiting  orders  for 
work  he  cannot  recover  the  per  diem; 
"wages"  being  that  which  Is  paid  for  a  serv- 
ice rendered.  Doyle  v.  City  of  New  York, 
132  N.  Y.  Supp.  774,  775. 

The  compensation  received  by  a  man 
who  owned  a  team,  wagons,  and  a  plow, 
with  which  he  worked  by  the  day  for  differ- 
ent employers,  as  he  could  obtain  work,  earn- 
ing usually  from  $9  to  $15  per  week,  and 
working  alone  when  he  could  not  find  work 
for  his  team,  must  fall  within  the  meaning 
of  either  "wages,"  or  "hire,"  as  used  In 
Bankr.  Act  July  1, 1898,  c.  541,  §  1,  cl.  27,  30 
Stat.  545,  defining  a  wage-earner  to  be  one 
who  works  for  wages,  salary,  or  hire,  at  a 
rate  of  compensation  not  exceeding  $1,500 
per  year.    In  re  Yoder,  127  Fed.  894,  895. 

The  priority  of  payment  of  "wagers"  due 
"to  workmen,  clerks,  or  servants,"  given  by 
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the  Bankruptcy  Act,  extends  to  claims  as- 
signed before  the  bankruptcy  proceedings. 
Shropshire  v.  Bush,  27  Sup.  Ct  178,  179,  204 
U.  S.  186,  51  L.  Ed.  436. 

Commiisioiui 

Commissions  paid  a  traveling  salesman 
for  his  services  are  "wages,"  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  541, 
§  64b  (4),  30  Stat.  563,  and  a  claim  for  such 
commissions  earned  within  fthrtee  months 
prior  to  the  bankruptcy  of  the  employer  is 
entitled  to  priority  thereunder.  In  re  Fink, 
163  Fed.  135;  In  re  Dexter,  158  Fed.  788, 
789,  791,  89  O.  O.  A.  285.  And  so  where  a 
bankrupt  corporation  employed  claimant  to 
make  sales  of  its  product  in  a  certain  terri- 
tory for  5  per  cent,  commission  on  all  sales 
made  within  the  territory  to  the  dry  goods, 
notion,  and  tailor  trimming  trade,  out  of 
which  claimant  was  required  to  pay  his 
expenses,  such  compensation  constituted 
"wages,"  within  the  Bankruptcy  Act.  In  re 
New  England  Thread  Co.,  154  Fed.  742. 

A  contract  employing  a  salesman,  which 
stipulates  for  a  commission  on  sales  and  a 
payment  of  $1,000  a  month  in  advance,  and 
which  provides  that,  at  the  end  of  the  fiscal 
year,  if  it  is  found  that  his  sales  entitle  him 
to  commissions  in  excess  of  the  amount  paid, 
he  shall  receive  the  additional  commissions, 
and  where  he  has  been  overpaid,  the  over- 
payment shall  be  charged  against  future  com- 
missions, is  a  contract  for  the  payment  of 
wages  in  advance,  and  money  advanced  to 
him  is  "wages,"  within  Code  Civ.  Proc.  { 
1391,  as  amended  by  Laws  1908,  p.  433,  c 
148,  authorizing  execution  to  reach  wages. 
Laird  v.  Carton,  89  N.  E.  822,  823,  196  N.  Y. 
169,  25  L.  B.  A.  (N.  S.)  189. 

Compensation    of    oondemaation    com- 
miiiioner 

Compensation  of  a  condemnation  com- 
missioner of  New  York  appointed  by  a  justice 
of  the  Supreme  Court,  not  paid  at  stated 
times  or  in  stated  amounts,  but  allowed  in 
bulk  by  a  Justice  of  the  Supreme  Court,  is 
not  "wages,"  "salary,"  or  "earnings,"  within 
Code  Civ.  Proc.  ^  1391,  providing  that,  where 
wages,  earnings  or  salary  are  due  to  the 
amount  of  $12  or  more  per  week,  an  order 
directing  execution  may  issue,  which  shall 
become  a  lien  on  such  wages,  the  amouh. 
specified  not  exceeding  10  per  cent  thereof, 
and  shall  be  a  continuing  levy  until  the  exe- 
cution is  paid.  Jones  ▼.  Nicoll,  131  N.  Y. 
Supp.  341,  842,  72  Misc.  Rep.  488. 

Compeniatlon  <if  employer  of  others 

Complainant  contracted  to  solicit  orders 
for  the  bankrupt  for  weather  strips,  and, 
when  obtained,  to  superintend  the  placing 
thereof  by  workmen  acting  under  his  direc- 
tion. The  bankrupt  paid  the  wages  of  the 
workmen  and  furnished  the  material,  and 
out  of  the  price  retained  the  cost  of  the  labor 
and  material  and  15  per  cent,  of  the  price  ad- 


ditional, paying  claimant  whatever  was  loft 
from  the  amount  collected  for  his  compensa- 
tion. Held,  that  plaintiff  was  a  "salesman," 
notwithstanding  his  duty  of  supervising  the 
installation  of  the  strips,  and  his  compen- 
sation was  **wages,"  within  Bankr.  Act  July 
1,  1898,  c.  541,  §  64b,  30  Stat  663,  entitling 
wages  of  workmen,  salesmen,  etc,  to  prior- 
ity. In  re  Roebuck  Weather  Strip  &  Wire 
Screen  Co.,  180  Fed.  497,  498. 

Bankrupts  operated  a  sash,  door,  and 
blind  factory;  claimants  having  charge  of 
the  blind  and  sash  departments  under  con- 
tract^ by  which  claimants  employed  and 
discharged  their  own  men  and  were  respon- 
sible for  the  work  that  they  turned  oat,  but 
for  convenience  the  men  drew  their  wages 
from  the  bankrupts,  the  pay  rolls  being  made 
out  by  claimants  and  turned  In  for  that  pur- 
pose. Claimants  were  compensated  by  an 
agreed  schedule  of  prices  for  each  character 
of  work  turned  out;  the  bankrupts  in  gen- 
eral furnishing  materials,  as  well  as  the 
tools  and  machinery.  AU  the  employ^  were 
subject  to  certain  factory  rules  prescribed 
by  the- bankrupts,  and  the  hours  of  the  men 
were  regulated  by  the  shop  whistle;  the 
amounts  received  by  claimants  depending  on 
their  success  in  managing  their  departments 
and  getting  out  the  work  for  less  than  the 
scheduled  prices.  Held,  that  claimants  were 
not  ''workmen,"  nor  their  compensation 
•*wages,"  within  Bankr.  Act  July  1,  1898,  c 
541,  §  64,  jsubd.  4,  80  Stat  563,  giving  priority 
to  wages  due  to  workmen  earned  within 
three  months  before  bankruptcy  proceedings, 
not  exceeding  $300  to  each  claimant.  In  re 
Thomas  Deutschle  &  Co.,  182  Fed.  480,  481. 

Where  the  landlord  furnishes  to  the 
cropper  everything  to  make  the  crop,  except 
labor,  which  is  furnished  by  the  cropper  and 
his  family,  the  amount  due  the  cropper  after 
full  settlement  with  the  landlord  is  in  the 
nature  of  "wages"  paid  to  day  laborers,  and 
is  not  subject  to  garnishment  while  in  the 
hands  of  the  landlord,  under  Civ.  Code  1910, 
§  5298.  Thompson  T.  Passmore,  72  S.  B.  185» 
186,  9  Ga.  Aj;)p.  771. 

Eamins*  distlasnisl&ed 

Earnings  synonymous,  see  Earnings. 

The  term  "wages,"  as  distinguished 
from  salary,  is  commonly  understood  to  ap- 
ply to  compensation  for  manual  lat>or,  skill- 
ed or  unskilled,  paid  at  stated  times,  and 
measured  by  the  day,  week,  month,  season,  or 
piece,  but  not  by  the  Job.  The  term  does  not 
Include  profits  on  the  services  of  others,  and 
it  is  not  so  broad  as  "earnings,"  which  com- 
prehends returns  from  skill  and  labor  in 
whatever  way  acquired.  First  Nat  Bank  v. 
Barnum,  160  Fed.  245,  247. 

Fees  or  salary 
"Salary"  refen  to  a  superior  grade  of 
service,  and  impUes  a  position  or  office,  and 
suggests  something  hlghaTi  larger«  and  nx>re 
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permanent  than  ''wages."    First  Nat  Bank 
V.  Barnum,  160  Fed.  245,  247. 

The  word  "salary"  imports  a  specific 
contract  for  a  specific  sum  for  a  specified 
period  of  time,  while  "fees'*  are  compensa- 
tion for  particular  acts,  and  "wages"  are 
compensation  for  services  by  the  day  or 
week.  Blick  y.  Mercantile  Trust  &  Deposit 
Co.  of  Baltimore,  77  Atl.  844,  846,  113  Md. 
487  (quoting  7  Words  and  Phrases,  pp.  6287- 
6291). 

Lexicographers  and  some  authorities 
class  "salary"  and  "wages"  as  synonymous. 
Board  of  Com*rs  v.  Trowbridge,  95  Pac.  554, 
556,  42  Colo.  449. 

"Wages,"  in  its  ordinary  acceptation, 
has  a  less  extensive  meaning  than  "salary," 
and  is  usually  restricted  to  sums  paid  as 
hire  to  domestic  or  menial  servants  and  to 
artisans,  mechanics,  laborers,  and  bthera 
employed  In  various  manual  occupations, 
while  "salary"  has  reference  to  the  compen- 
sation of  clerks,  bookkeepers,  other  employes 
of  like  class,  officers  of  corporations,  and 
public  officers.  Massie  v.  Cessna,  88  N.  E. 
152, 154,  239  IB.  352,  28  U  R.  A.  (N.  S.)  1108, 
130  Am.  St.  Rep.  234;  Speilberger  Bros.  v. 
Brandes,  58  South.  75,  78,  3  Ala.  App.  590. 

Broadly,  the  word  "salary"  means  a  rec- 
ompense or  consideration  made  to  a  person 
for  his  pains  or  industry  in  another  man's 
business.  Whether  It  be  derived  from  "sal- 
arlum,"  or  more  fancifully  from  "sal,"  the 
pay  of  the  Roman  soldiers,  it  carries  with 
it  the  fundamental  idea  of  compensation  for 
services  rendered.  Indeed,  there  is  eminent 
authority  for  holding  that  the  words  **wages" 
and  "salary"  are  In  essence  synonymous. 
Hopkins  V.  Cromwell,  85  N.  T.  Supp.  839, 
841,  89  App.  Div.  481. 

Worcester  says,  in  referring  to  "wages," 
that  "in  ordinary  language  the  term  Vages* 
is  usually  employed  to  distinguish  the  sums 
paid  to  persons  hired  to  perform  menial 
labor."  Winfield  defines  the  term  as  mean- 
ing: '*The  compensation  paid  to  a  hired 
person  for  services.  This  compensation  to 
the  laborer  may  be  a  specified  sum  for  a 
given  term  of  service,  or  a  fixed  sum  for  a 
specified  work;  that  is,  payment  may  be 
made  by  the  Job."  It  has  also  been  held:  "If 
there  is  any  difference  in  the  popular  sense 
between  'salary*  and  'wages,'  it  is  only  in 
the  application  of  thoni  to  the  more  or  less 
honorable  service.  A  farmer  pays  his  farm 
hand,  in  common  spei'ch.  'wages,*  whether 
by  the  day,  the  week,  the  harvest,  or  the 
year.  If  for  any  reason  he  has  occasion  to 
employ  an  overseer,  his  compensation,  no 
-matter  how  measured,  is  called  a  'salary.' 
An  iron  master  pays  his  workmen  wages; 
his  manager  receives  a  salary.  A  merchant 
pays  wages  to  his  servant  who  sweeps  the 
floor,  makes  the  fire,  and  runs  his  errands; 
bat  he  compensates  his  salesman  or  clerk  by 


a  salary.*'  State  v.  Duncan,  1  Tenn.  Oh. 
App.  834,  839,  341,  842  (quoting  Common- 
wealth ex  reL  Wolfe  v.  Butler,  99  Pa.  542). 

Money  lent  to  p«y  laborers 

Where  a  surety  company,  acting  as  sure- 
ty on  the  bond  of  an  in^lvent,  lends  him 
money  which  is  used  to  extinguish  debt  to 
his  laborers,  the  claims  of  the  surety  com- 
pany are  not,  at  the  time  bankruptcy  pro- 
ceedings are  instituted  against  the  borrow- 
er, "wages  due  the  workmen,"  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  541, 
§  64b  (4),  30  Stat  663.  United  Surety  Co.  v. 
Iowa  Mfg.  Co.,  179  Fed.  55,  58,  102  0.  C.  A. 
623. 

As  personal  property 

See  Personal  Property. 
Seaman's  allowances 

A  release,  signed  by  seamen  on  their  dis- 
charge at  the  end  of  a  voyage,  releasing  the 
master  and  owners  ^from  all  claims  for 
'wages*  in  respect  of  the  said  past  voyage  or 
engagement,"  did  not  debar  them  from  the 
right  to  maintain  a  suit,  under  Rev.  St  { 
4568  to  recover  for  a  reduction  of  allowance, 
or  for  the  bad  quality  of  the  provisions  fur- 
nished. Billings  V.  Bausbadc,  200  Fed.  523, 
527,  119  C.  0.  A.  21. 

WAGON 

The  words  "wagon"  and  "cart"  are  ge- 
neric terms,  and  mean  almost  any  vehicle, 
whether  used  for  the  transportation  of  per- 
sons or  property.  Luce  v.  Hassam,  58  Atl. 
725,  726,  76  Vt  450.  See,  also.  Fifth  Avenue 
Coach  Co.  V.  City  of  New  York,  111  N.  Y. 
Supp.  759,  776,  58  Misc.  Rep.  401  (quoting  and 
adopting  the  definition  in  Gordon  v.  Shields, 
7  Kan.  320-326 ;  Luce  v.  Hassam,  58  Atl.  725. 
.76  Vt.  450). 

Bnssy  or  carriage 

The  word  "wagon"  is  synonymous  with 
the  word  "carriage,"  and  may  be  used  to 
designate  any  wheeled  vehicle  intended  to  be 
drawn  by  horses.  Luce  v.  Hassam,  58  Atl. 
725,  726,  76  Vt  450. 

As  meroliandlse 

See  Merchandise. 

Motor  TeMole 

Greater  New  York  Chartet  (Laws  1901, 
p.  1,  c.  466),  provides  that  the  word  "vehicle" 
shall  include  wagons,  cabs,  carriages,  omni- 
buses, motors,  etc.  An  ordinance  prohibits 
advertising  wagons  in  the  streets  except  busi- 
ness notices  on  ordinary  business  wagons. 
Held,  that  vehicles  on  four  wheels,  propelled 
by  motors,  designed  primarily  for  the  car- 
riage of  passengers,  operated  by  a  corpora- 
tion maintaining  a  stage  route,  are  "wagons'* 
within  the  -ordinance;  a  "wagon"  being  a 
wheeled  carriage,  a  vehicle  on  four  wheels. 
Fifth  Ave.  Coach  Co.  v.  City  of  New  York, 
86  N.  B.  824,  826,  194  N.  Y.  19,  21  L.  R.  A. 
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(N.  &)  744.  16  Ann.  Cas.  695 ;  M.,  110  N.  Y.  ] 
Supp.  1037,  126  App.  Div.  657 ;  Id.,  Ill  N.  Y. 
Supp.  759,  58  Misc.  Rep.  401. 

IXTAGOir  PASS 

A  deed  requiring  the  construction  of  a 
''cattle  or  wagon  pass"  mean^  a  pass  suffl- 
4dent  for  cattle  and  farm  wagons,  whether 
loaded  or  unloaded.  It  is  common  knowledge 
that  some  farm  products  which  are  taken 
by  wagon  through  a  farm,  or  from  one  field 
to  another,  ttriU  need  a  space  of  12  feet  in 
width  and  10  feet  in  height  to  pass  through. 
Owens  V.  Carthage  &  W.  Ry.  Co.,  85  S.  W. 
987,  988,  110  Mo.  App.  320. 

WAI  SAN 

Dutiable  as  vegetable,  see  Vegetable. 

WAINSCOTING 

"Wainscoting"  usally  consists  of  narrow 
strips  of  wood  placed  upright  and  tongued 
together,  extending  from  the  floor  upwards 
from  three  to  four  feet,  except  at  windows, 
and  about  the  entire  rooms,  except  at  door 
spaces,  or  it  may  extend  only  from  the  top, 
or  near  the  top,  of  the  baseboard  upward. 
It  may  be  next  the  studding,  or  it  may  be 
placed  after  the  sides  are  lathed  and  plaster- 
ed down  to  the  floor,  or  only  to  the  top  of 
the  baseboard.  Decker  v.  Sanford,  135  Fed. 
112,  U4. 

WAIT 

WAITIKO  BOOM 

Under  the  statute  requiring  railroad 
companies  to  provide  a  waiting  room  and  to 
keep  their  ticket  offices  open  for  at  least  30 
minutes  immediately  preceding  the  depar- 
ture of  all  passenger  trains,  and  to  open  the 
waiting  room  for  passengers  at  the  same 
time,  and  to  post  the  length  of  time  of  delay 
of  any  passenger  trains  a  room  in  a  hotel 
near  the  railroad  track,  which  passengers 
were  allowed  to  use,  was  not  a  "waiting 
room/*  within  the  statute;  for  it  was  not 
connected  with  any  ticket  office,  had  no  bulle- 
tins of  late  trains,  and  was  not  kept  open  in 
accordance  with  the  schedule  of  trains. 
Louisville.  H.  &  St.  L.  R.  Co.  v.  Common- 
weath,  139  S.  W.  776,  777,  144  Ky.  541. 

WAIVE 

To  "waive"  means  in  law  to  relinquish 
intentionally  a  known  right,  or  intentionally 
to  do  an  act  inconsistent  with  claiming  it 
Chamberlain  v.  City  of  Saginaw,  97  N.  W. 
156,  157,  135  Mich.  65 ;  Ridgeway  v.  City  of 
Escanaba.  117  N.  W.  550,  551,  154  Mich.  68 ; 
City  of  New  Decatur  v.  Chappell,  56  South. 
764,  766,  2  Ala.  App.  564.  Thus,  the  proper 
officers  of  a  dty  who  take  final  action  on 
the  merits  of  a  claim  for  personal  injuries 
to  a  traveler  on  a  defective  street,  though  not 


presented  as  prescribed  by  Code  1907,  %  1275, 
"waive'*  compliance  with  the  statute  requir- 
ing notice  as  a  prerequisite  to  the  mainte- 
nance of  an  action  for  the  injuries.  City 
of  New  Decatur  v.  Chappell,  66  South.  764, 
766,  2  Ala.  App.  564. 


.»• 


The  legal  definition  of  the  word  "waive' 
is:  To  throw  away;  to  relinquish  voluntari- 
ly a  right  which  one  may  enforce  if  he 
chooses;  to  desert;  to  abandon.  Thus, 
where  one  sued  in  assumpsit  for  the  value 
of  timber  cut  and  appropriated  by  another, 
he  waived  the  right  to  recover  for  any  in- 
jury resulting  from  the  trespass.  Roberts 
V.  Moss,  106  S.  W.  297,  300,  127  Ky.  657,  17 
L.  R.  A.  (N.  S.)  280  (quoting  and  adopting 
Webster). 

The  word  "waived,"  In  Const  art  3. 
§  28,  providing  that  a  homestead  set  off  and 
recorded  shall  not  be  waived  by  deed  of  con- 
veyance, mortgage,  or  otherwise,  unless  exe- 
cuted by  both  husband  and  wife,  does  not  ex- 
clude a  grant  or  mortgage,  or  any  other  dis- 
position which  may  be  included  in  the  word 
''otherwise,"  a  waiver  is  an  intentional  relin- 
quishment of  a  known  right  Davis  v.  Mila- 
dy, 75  S.  E.  363,  364,  92  S.  C.  135. 

A  patient,  who,  by  failure  to  object  to 
the  testimony  of  physicians  on  the  trial  of 
a  civil  action,  "waived"  under  Code  Civ. 
Proc.  i  836,  his  privilege  under  section  834 
not  to  have  information,  acquired  by  a 
physician  in  his  professional  capacity,  dis- 
closed, caunot  thereafter  invoke  the  privilege 
on  the  trial  of  a  criminal  action  against 
him.  People  v.  Bloom,  109  N.  T.  Supp.  344, 
124  App.  Div.  767;  Id.,  85  N.  B.  824,  825, 
193  N.  y.  1,  18  li.  R.  A.  (N.  S.)  898,  127  Am. 
St  Rep.  931,  15  Ann.  Cas.  932. 

In  view  of  a  court  rule,  providing  that 
agreements  waiving  any  of  the  requirements 
of  the  rules  shall  be  in  writing,  etc.,  an  appel- 
lee will  not  be  deemed  to  have  waived  the 
presence  in  the  appellate  court  of  the  state- 
ment of  facts  in  place  of  a  copy  thereof  un- 
less there  is  an  agreement  to  that  effect ;  the 
term  "waive"  meaning  more  than  a  mere 
failure  to  object  Royal  Ins.  Co.  v.  Texas 
&  G.  Ry.  Co.,  115  S.  W.  123,  125,  53  Tex.  Qv. 
App.  154. 

WAIVER 

See  Express  Waiver;    Implied  Waiver. 

A  ''waiver"  is  the  intentional  abandon- 
ment or  relinquishment  of  a  known  right 
Reed  v.  Bankers*  Union  of  the  World,  90  S. 
W.  55,  56,  121  Mo.  App.  419  (quoting  and 
adopting  deflniUon  in  West  v.  Piatt,  127 
Mass.  372);  Dunn  v.  City  of  Superior,  135 
N.  W.  145,  149,  148  Wia  636;  Aronson  v. 
Frankfurt  Accident  &  Plate  Glass  Ins.  Co., 
99  Pac.  537,  541,  9  Cat  App.  473;  Lehigh 
Valley  R.  Co.  v.  Providence  Washington  Ins. 
Co.,  172  Fed.  364,  365,  97  C.  a  A.  62;  Hen- 
dric'kson  v.  Grand  Lodge  A.  O.  U.  W^  138  N. 
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W.  946,948, 120  Minn.  36;  Weatherbeev.  Ded- 
ham  &  lA  St.  Ry.  Co.,  95  N.  B.  81,  83,  209 
Mass.  213;  Flndelsen  ▼.  Metropole  Fire  Ins. 
Co.,  67  Vt.  520,  524;  Prlchard  v.  Mnlhall, 
118  N.  W.  43,  45,  140  Iowa,  1;  Orlfflth  v. 
Newell,  48  S.  B.  259,  260,  69  S.  C.  300  (citing 
Carolina  Grocery  Co.  v.  Moore,  .41  S.  B.  88, 
63  S.  C.  184,  188 ;  In  re  Millers*  &  Manufac- 
turers' Ins.  Co.,  106  N.  W..  485,  487,  97  Minn. 
98;  Mettner  v.  Northwestern  Nat  (Life  Ins. 
Co.,  103  N.  W.  112,  114,  127  Iowa,  205. 

A  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right,  or  such  conduct  as 
warrants  an  inference  of  the  relinquishment 
of  such  right.  Enterprise  Mfg.  Co.  v.  Oppen- 
helm,  Oberndorf  &  Co.,  79  AU.  1007,  1012, 
114  Md.  368,  38  Ia  R.  A.  (N.  S.)  548;  State 
ex  rel.  Diiffill  v.  City  of  Anaconda,  111  Pac. 
345,  347,  41  Mont.  577;  Bank  of  Horton  T. 
Knox,  109  N.  W.  201,  202,  133  Iowa,  443. 

"Waiver*'  is  the  intentional  reHnquish- 
ment  of  a  known  right,  which  may  be  done 
by  such  conduct  as  warrants  an  inference  of 
relinquishment.  Doane  v.  Simmons,  77  Atl. 
775,  776,  31  R.  I.  530. 

A  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right,  and  any  conduct  re- 
lied on  which  warrants  the  belief  that  such 
relinquishment  has  been  made  constitutes  in 
law  a  waiver.  Currie  v.  Continental  Casual- 
ty Co.,  126  N.  W.  164,  165,  147  Iowa,  281,  140 
Am.  St  Rep.  300. 

A  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right,  which  may  be  shown 
by  a  course  of  conduct  signifying  a  purpose 
not  to  stand  on  a  right,  and  permitting  the 
inference  that  the  right  in  question  will  not 
be  insisted  on,  and  where  the  facts  and  cir- 
cumstance relating  to  the  subject  are  admit- 
ted, or  clearly  established,  waiver  becomes  a 
question  of  law.  Swedish-American  Bank  of 
Minneapolis  v.  Koebernick,  117  N.  W.  1020, 
1023,  136  Wis.  473,  128  Am.  St  Rep.  1090. 

A  "waiver"  is  an  Intentional  relinquish- 
ment of  a  known  right,  which  may  be  mani- 
fested by  word  of  mouth,  or  by  such  acts  and 
conduct  as  would  naturally  give  rise  to  an  in- 
ference that  a  waiver  is  intended ;  and  there 
is  no  waiver  unless  the  Intention  to  waive  is 
understood  by  the  party  to  be  benefited,  or 
where  one  party  has  misled  the  other,  or  un- 
less the  act  relied  on  ought  in  equity  to  es- 
top the  party  from  denying  it  Alexander  v. 
North  Carolina  Savings  Bank  &  Trust  Co., 
71  S.  E.  69,  70,  155  N.  C.  124. 

A  "waiver**  is  the  voluntary  relinquish- 
ment of  a  known  right  It  may  be  made  by 
express  words  or  by  conduct  which  renders 
impossible  a  performance  by  the  other  party, 
or  which  seems  to  dispense  with  complete 
performance  at  a  time  when  the  obligor 
might  fully  perform.  It  must  be  voluntary, 
with  knowledge  of  the  facts  and  of  the  par- 
ty's rights,  or  it  must  be  Implied  from  con- 
duct which  amounts  to  estoppel.    List  &  Son 


Co.  T.  Chase,  88  N.  B.  120,  122,  80  Ohio  St 
42,  17  AmL'Cas.  61. 

A  "waiver"  is  an  intentional  relinquish- 
ment of  a  known  right ;  its  essence  being  vol- 
untary choice,  and  not  mere  negligence.  The 
intention  need  not  be  expressed,  but  must  be 
evidenced  by  conduct  of  an  unequivocal  char- 
acter, and  the  party  must  have  acted  with 
knowledge  of  all  material  facts  affecting  his 
rights.  Barber  t.  Vinton,  73  Atl.  881,  883,  82 
Vt  327. 

**  'Waiver,'  in  a  general  way,  may  be  said 
to  occur  whenever  one  in  possession  of  a 
right,  conferred  either  by  law  or  by  contract 
and  knowing  the  attendant  facts,  does  or  for- 
bears to  do  something  inconsistent  with  the 
exercise  of  the  right,  or  of  his  intention  to 
rely  upon  It  in  which  case  he  is  said  to  have 
waived  it,  and  he  is  estopped  from  claiming 
anything  by  reason  of  it  afterwards."  Mett- 
ner V.  Northwestern  Nat  Life  Ins.  Co.,  103 
N.  W.  112,  114,  127  Iowa,  205  (quoting  and 
adopting  definition  in  Bish.  Cont  §  792); 
Charlotte  Harbor  &  N.  Ry.  Co.  v.  Burwell, 
48  South.  213,  217,  56  Fla.  217;  Murmann  v. 
Wissler,  92  S.  W.  355,  357,  116  Mo.  App.  397 
(quoting  and  adopting  Bish.  Cont  [1887]  § 
792) ;  Henderson  v.  Koenlg,  91  S.  W.  88,  93, 
192  Mo.  690  (quoting  and  adopting  the  defini- 
tion in  Williams  v.  Chicago,  S.  F.  &  C.  R.  Co., 
54  S.  W.  689,  153  Mo.  487;  and  Bish.  Cont 
[1887]  i  792);  Ohio  Valley  Buggy  Co.  v. 
Anderson  Forging  Co.,  81  N.  E.  574,  575,  168 
Ind.  593,  11  Ann.  Cas.  1045  (quoting  and 
adopting  definition  in  Bish.  Cont  {  792). 

Bftsed  on  aoti  or  words 

A  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right  It  may  be  made  by 
an  agreement,  or  without  one,  depending  al- 
together on  the  nature  of  the  matter  to  which 
it  pertains.  Hence  a  depositor,  who  knew 
that  the  deposit  had  been  transferred  by  the 
bank  to  another  under  the  belief  that  it  be- 
longed to  such  other,  could,  by  his  conduct 
in  acquiescing  in  the  transfer,  waive  his 
right  to  the  deposit  without  expressly  assent- 
ing to  the  transfer.  Whitsett  v.  People's  Nat. 
Bank,  119  S.  V-  999.  1002,  138  Mo.  App.  81 
(citing  West  v.  Piatt,  127  Mass.  372). 

A  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right,  or  such  conduct  as 
warrants  an  inference  of  the  relinquishment 
of  the  right,  and  it  never  occurs  unless  in- 
tended, or  where  the  act  relied  on  ought  in 
equity  to  estop  the  person  from  denying  it. 
If  a  railroad  company,  within  30  days  after  a 
servant  was  Injured,  began  negotiations  of 
settlement  with  him  through  its  duly  author- 
ized agents,  recognized  his  claim,  and  told 
him  that  the  company  would  do  what  was 
right,  and  thereby  Induced  him  to  believe 
that  it  had  waived  the  provisions  of  a  con- 
tract between  the  company  and  the  servant 
requiring  written  notice  of  a  claim  for  in- 
juries within  30  days  after  the  injury,  its 
acts  amounted  to  a  waiver  of  the  written  no- 
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tice.    MlASourl,  K.  &  T.  R.  Co.  y.  Hendricks, 
108  S.  W.  745,  749,  49  Ter.  Civ.  App.  314. 

**Waiyer"  is  an  intentional  relinquish- 
ment of  a  known  right.  Acts  or  conduct  on 
the  part  of  an  insurance  company  which 
would  justify  a  conclusion  that  it  was  not 
Intending  to  insist  upon  full  compliance  with 
a  statute  requiring  proofs  of  loss  or  a  failure 
to  require  proper  proofs  upon  a  submission 
of  defective  proofs  will  amount  to  a  "waiver" 
of  their  submission.  Nicholas  v.  Iowa  Mer- 
chants' Mut.  Ins.  Co.,  101  N.  W.  115,  118,  125 
Iowa,  262  (citing  Prlngle  v.  Des  Moines  Ins. 
Co.,  77  N.  W.  521. 107  Iowa,  742). 

"Waiver"  being  an  intentional  relin- 
quishment of  a  known  right,  or  conduct  war* 
ranting  an  inference  of  relinquishment  there- 
of— an  election  by  one  to  dispense  with 
something  of  value  or  to  forego  some  ad- 
vantage he  might  have  taken  or  insisted  on — 
the  provision  of  a  policy,  insuring  against 
losses  by  insolvency  of  insured's  customers, 
relating  to  time  for  proof  of  loss,  was  not 
waived  by  the  fact  that  In  case  of  prior  poli- 
cies of  insurer,  an  authorized  agent  of  insur- 
er had  each  year,  and  within  30  days  after 
expiration  of  each  policy,  come  to  insured, 
and  prescribed  the  manner  in  which  his  claim 
against  insurer  should  be  made  out;  such 
acts  not  having  been  subsequent  to  and  with 
respect  to  the  last  contract.  Shedd  v.  Ameri- 
can Credit  Indemnity  Co.  of  New  York,  95 
N.  E.  316,  318,  48  Ind.  App.  23. 

Where  the  by-laws  of  a  fraternal  insur- 
ance order  provided  that  failure  to  pay  an 
assessment  when  due  would  cause  an  im- 
mediate forfeiture  of  membership,  and  that 
reinstatement  could  be  effected  only  by  the 
payment  of  arrearages  within  a  fixed  time, 
accompanied  by  a  certificate  of  good  health, 
the  acceptance  by  the  association  of  dues 
from  a  delinquent  member,  without  any 
showing  as  to  his  physical  condition,  consti- 
tutes a  "waiver"  of  the  requirement  of  a 
certificate  of  health.  Moslman  v.  Occidental 
Mut.  Ben.  Ass'n,  109  Pac.  413,  415,  82  Kan. 
670. 

An  employer's  liability  policy  provided 
that  it  did  not  cover  loss  or  expense  arising 
on  account  of  or  resulting  from  Injuries  or 
death  to  any  person  employed  in  violation  of 
law,  and  that,  if  any  suit  be  brought  against 
the  insured  to  enforce  a  claim  for  damages 
on  account  of  an  accident  covered  by  the 
policy,  the  insurer  would,  at  its  own  cost,  de- 
fend such  suit  in  the  name  and  on  behalf  of 
insured.  An  injured  servant  brought  an  ac- 
tion against  the  insured,  claiming  that  he 
was  under  16  years  of  age,  and  that  the  in- 
sured negligently  hired  him  in  violation  of 
the  labor  law.  The  insurance  company,  while 
notifying  the  insured  that  It  was  not  liable,  if 
the  accident  was  the  result  of  a  hiring  in  vio- 
lation of  the  labor  law,  defended  the  action. 
A  judgment  was  recovered  against  the  insur- 
ed for  negligence  in  violating  the  labor  law. 


The  Insured  was  invited  to  participate  in  the 
trial,  and  was  represented  by  his  otpn  counseL 
Held  that,  in  defending  the  suit,  the  insurer 
did  not  waive  the  .right  to  rely  upon  the  ex- 
ception in  the  policy ;  "waiver"  l)eing  the  In- 
tentional abandonment  or  relinquishment  of 
an  existing  right,  and  the  insurer  having  in- 
sisted on  its  nonliability,  if  the  hiring  was  In 
violation  of  law,  and  defended  merely  to  pro- 
tect itself  find  comply  with  its  agreement 
Mason-Henry  Press  v.  JEtna  Life  Ins.  Co.,  130 
N.  Y.  Supp.  961,  965,  146  App.  Div.  181. 

A  complaint  on  a  fire  insurance  policy 
alleged  generally  that  plaintiff  had  fulfilled 
all  the  conditions  of  the  policy  on  his  part, 
and  that  60  days  and  more  before  the  com- 
mencement of  the  action  plaintiff  served  up- 
on defefidant,  as  the  proofs  of  loss,  the  com- 
plete Inventory  of  the  property  destroyed  and 
Injured,  the  quantity  and  cost  of  each  article 
and  the  amount  claimed  thereon,  that  it  was 
retained  by  defendant  without  objection,  and 
that  no  further  proof  was  required  or  fur- 
nished. The  policy  required  the  furnishing 
of  formal  verified  proofs  of  loss  within  60 
days  after  the  fire,  stating  the  time  and  origin 
of  the  fire,  and  other  matters.  Held,  that  the 
complaint  was  sufficient  to  enable  plaintiff  to 
avail  himself  of  the  waiver  if  proven,  not- 
withstanding the  fact  that  the  word  "waiv- 
er" was  not  found  in  the  pleadings.  Glazer 
V,  Home  Ins.  Co.,  82  N.  B.  727,  728,  190  N. 
Y.  6. 

A  "waiver"  may  be  inferred  from  pny 
circumstances  which  show  that  both  parties 
understood  that  payment  of  the  premium 
would  not  be  required  at  a  specified  date. 
Continental  Casualty  Co.  ▼.  Bridges  (Tex^ 
114  S.  W.  170,  171. 

Though  a  forfeiture  of  an  insurance  con- 
tract has  taken  place,  it  will  be  treated  as 
waived  and  the  Insurance  reinstated,  if  in- 
surer accepts  a  premium  thereafter  falling 
due  and  retains  it  for  a  sufficient  length,  of 
time  to  indicate  that  It  considered  the  insur- 
ance still  in  force.  And  so  where  a  mutual 
benefit  association,  after  a  certificate  was 
forfeitable  for  nonpayment  of  an  assessment, 
received  the  assessment,  writing  insured  that 
it  would  hold  the  money  in  abeyance  until  be 
furnished  the  health  certificate  required  l»y 
the  contract  to  reinstate  him,  and  thereafter 
and  without  objection  accepted  payment  of  a 
subsequent  assessment,  it  waived  the  forfei- 
ture, and  that  insured  later  furnished  a 
health  certificate  was  not  a  waiver  of  his 
right  to  insist  that  the  insurance  was  in 
force,  though  he  stated  in  such  certificate 
that  the  insurance  had  been  forfeited  and  re- 
quested reinstatement  Francis  v.  Supreme 
Lodge  A.  O.  U.  W.,  130  S.  W.  500,  502,  150 
Mo.  App.  347. 

After  a  fire,  the  insurer  sent  its  adjuster, 
authorized  to  settle  claims,  to  the  insured. 
The  adjuster  requested  the  insured  to  make 
a  list  of  the  goods  destroyed,  with  the  value 
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thereof,  and  stated  that  he  would  come  back 
In  a  week  or  two  and  settle.  Held,  that  if 
the  Insured  relied  on  the  statements  of  the 
adjuster,  and  for  that  reason  did  not  famish 
proofs  of  loss,  there  was  a  "waiver"  on  the 
part  of  the  insurer  of  proofs  of  loss;  but  if 
the  insured,  knowing  that  proofs  of  loss  were 
necessary,  or  being  so  informed  by  the  in- 
surer's agent  refused  to  make  them,  there 
was  no  waiver.  Reed  v.  Continental  Ins. 
Co.  (Del.)  65  Atl.  669,  571,  6  Pennewill,.  204. 

"To  constitute  a  'walTer*  [of  proofs  of 
loss]  there  should  be  shown  some  official  act 
or  declaration  by  the  company  during  the 
currency  of  the  time  dispensing  with  it,  some- 
thing from  which  the  assured  might  reasona- 
bly infer  that  the  underwriters  did  not  mean 
to  insist  upon  It.  •  ♦  ♦  This  never  occurs 
unless  intended,  or  where  the  act  reUed  on 
ou^ht  in  equity  to  estop  the  party  from  deny- 
ing it.  Mere  silence  is  not  enough."  Under 
an  insurance  policy  which  provides  that  proof 
of  loss  shall  be  made  within  30  days  after 
loss,  where  such  proof  is  not  made  within 
that  time,  and  not  waived  within  that  time, 
the  company  does  not  waive  a  compliance 
with  such  condition  on  the  part  of  the  as- 
sured by  denying  all  liability  under  the  poli- 
cy after  the  expiration  of  such  30  days.  State 
Ins.  Co.  V.  School  Dist  No.  19,  71  Pac.  272, 
273,  66  Kan.  77  (citing  Beatty  v.  Lycoming 
County  Mut  Ins.  Co.,  66  Pa.  9, 17,  5  Am.  Rep. 
318;  Diehl  v.  Adams  County  Mut  Ins.  Co., 
58  Pa.  452,  98  Am.  Dec.  302). 

One  holding  the  position  of  engineer  at 
the  waterworks  plant  of  a  village  at  pleasure 
of  the  board  of  trustees  possessed  the  quali- 
fications of  an  exempt  volunteer  fireman 
within  CivU  Service  Law,  $  22.  The  village 
trustees  had  annually  appointed  him  to  the 
position,  and  had  issued  to  him  an  exempt 
fireman's  certificate.  Previous  to  a  meeting 
of  the  board  of  trustees,  he,  as  usual,  orally 
requested  the  village  clerk  to  present  his  lip- 
plication  for  reappointment  as  had  been  done 
in  the  years  before  when  he  was  not  an  ex- 
empt fireman.  The  trustees  were  not  misled 
into  the  belief  that  he  made  no  claim  to  the 
retention  of  his  position  as  an  exempt  fireman. 
Held,  that  he  did  not  waive  his  rights  as  an 
exempt  fireman  holding  his  position  as  such 
for  an  indefinite  term;  a  "waiver"  being  an 
intentional  abandonment  of  a  known  right 
People  ex  rel.  McBride  v.  Atchinson,  123  N. 
Y.  Supp.  577,  580,  68  Misc.  Rep.  115. 

Breach  of  contract  by  an  employ^,  ceas- 
ing to  act  under  it  without  giving  the  stipu- 
lated 60  days'  notice,  is  "waived"  by  the  em- 
ployer agreeing  with  him  to  treat  the  con- 
tract as  canceled  as  of  the  date  of  leaving, 
so  that  he  is  entitled  to  his  compensation  to 
that  time,  without  deduction  for  any  damages 
for  such  breach.  Bailey  v.  Bourn  Rubber 
Co.  (R.  I.)  67  Ati.  427,  428. 

A  landlord,  in  a  lease  providing  for  the 
payment  of  rent  in  advance  and  for  forfeiture 


for  nonpayment,  who  accepts  rent  after  de- 
fault, waives  the  right  to  terminate  the  ten- 
ancy for  such  default,  but  on  every  subse- 
quent failure  to  pay  rent  at  maturity  the 
right  to  terminate  the  tenancy  is  available, 
unless  the  landlord  is  estopped;  a  "waiver" 
being  the  intentional  relinquishment  of  a 
known  right,  or  such  conduct  as  warrants 
a  relinquishment.  Templer  v.  Muncie  Lodge, 
I.  O.  O.  F.,  97  N.  E.  546,  550,  50  Ind.  App.  324. 

"A  'waiver*  is  the  intentional  relinquish- 
ment of  a  Icnown  right,  or  such  conduct  as 
warrants  an  inference  of  the  relinquishment 
of  such  right.  29  Am.  &  Bng.  Ency.  Law, 
1091."  A  contract  recited  that  a  vendor  had 
executed  a  deed  to  a  purchaser  for  a  speci- 
fied consideration,  and  stipulated  that  the 
vendor  should  furnish  an  abstract  showing 
a  good  title,  and,  in  the  event  of  his  failure 
to  do  so,  the  purchase  price  should  be  re- 
paid to  the  purchaser,  who  should  redeed  the 
premises  to  the  vendor.  Before  the  making 
of  the  contract  the  vendor  had  rented  the 
land  to  a  third  person,  who  executed  his 
note  for  the  rent,  and  the  note  was  turned 
over  to  the  purchaser,  who  collected  it  after 
maturity,  and  after  he  had  been  advised  of 
defects  in  the  abstract  of  title.  The  purchas- 
er thereafter  offered  the  land  for  sale.  Held, 
that  the  facts  did  not  show  a  waiver  of  the 
purchaser's  right  to  recover  the  purchase 
price.  Moore  v.  Price,  103  S.  W.  234,  236,  40 
Tex.  Civ.  App.  304. 

The  mere  acceptance  of  goods  by  a  buyer 
after  the  time  specified  for  the  delivery  there- 
of is  not  a  "waiver"  of  a  claim  for  damagejs 
for  delay  in  delivery.  Buick  Motor  Co.  v. 
Reid  Mfg.  Co.,  113  N.  W.  591,  593,  150  Mich. 
118. 

A  seller,  in  a  contract  of  sale  fixing  the 
time  for  payment  for  each  Installment  of 
goods  delivered,  does  not,  by  accepting  pay- 
ment for  installments  after  the  expiration  of 
the  time  fixed  for  the  payment,  and  after 
his  notification  to  the  buyer  of  his  election 
to  rescind  the  contract  for  breaches  due  to 
the  failure  to  pay  within  the  time  prescribed, 
"waive"  his  right  to  insist  on  a  cancellation 
of  the  contract  Ohio  Valley  Buggy  Co.  v. 
Anderson  Forging  Co.,  81  N.  E.  574,  575.  578, 
168  Ind.  593,  11  Ann.  Cas.  1045  (quoting  and 
adopting  definition  in  Bish.  Cont  §  792). 

Where  a  seller  treats  a  contract  as  a 
vital  obligation,  after  ascertaining  the  breach 
of  a  covenant  thereof  authorizing  rescission, 
and  accepts  the  buyer's  orders,  acting  as 
though  the  contract  was  still  in  force,  such 
act  constitutes  a  "waiver"  of  the  right  to 
rescind  the  contract.  Bernard  v  Sloan,  84 
Pac.  232-235,  2  Cal.  App.  737. 

A  patient's  own  testimony,  or  that  Ox 
others  given  with  his  knowledge  and  consent, 
as  to  his  physical  condition,  and  as  to  the  de- 
tails of  his  treatment,  in  an  action  for  mal- 
practice, is  a  "waiver,"  under  Code  Civ. 
Proc.   i  836,  of  his  privilege  under  section 
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834  not  to  have  Information  acquired  by  a 
surgeon  In  his  professional  capacity  disclos- 
ed. Capron  v.  Douglass,  85  N.  B.  827,  828, 
193  N.  Y.  11,  20  L.  R.  A.  (N.  S.)  1003. 

Where  a  note  was  executed  In  considera- 
tion of  an  agreement  by  the  payee  to  sur- 
render to  a  corporation  its  corporate  stock 
owned  and  held  by  him  but  the  manner  of 
the  surrender  was  not  prescribed  a  delivery 
of  the  stock  to  the  president  of  the  corpora- 
tion with  whom  and  others  the  agreement 
was  made  was  proper  and  a  failure  to  make 
objection  to  the  mode  of  performance  was  a 
•*walver**  within  Civ.  Code,  §  1501,  and  Code 
Civ.  Proc.  {  2076,  declaring  that  objections 
to  the  mode  of  an  offer  of  performance  which 
the  creditor  has  an  opportunity  to  state  at 
the  time  to  the  person  making  the  offer,  and 
which  can  be  obviated  by  him,  are  waived  It 
not  then  stated,  etc.  Hammond  v.  Haskell, 
112  Pac.  575,  576,  U  Cal.  App.  522. 

A  mortgage  of  an  unplanted  crop  was 
^executed  and  recorded  before  January  1st  of 
the  year  in  which  the  wop  was  to  be  grown. 
The  mortgagor  subsequently  and  before  Jan- 
uary 1st  mortgaged  the  same  crop  to  anoth- 
er person,  and  subsequently  the  second  mort- 
gagee purchased  the  crop  from  the  grower 
and  applied  the  proceeds  of  a  resale  to  the 
payment  of  his.  claim.  The  second  mortgagee 
Informed  the  first  mortgagee  that  he  had  tak- 
en a  mortgage  on  the  crop,  and  that  he  had 
furnished  the  money  to  the  mortgagor  with 
which  to  make  the  crop,  but  the  first  mort- 
gagee said  nothing  about  his  mortgage. 
{Subsequent  to  the  execution  of  the  second 
mortgage,  the  first  mortgagee  attempted  to  in- 
duce the  second  mortgagee  to  take  up  the 
claim  of  the  .first  mortgagee  against  the  mort- 
gagor, but  said  nothing  about  the  mortgage. 
Held,  that  the  first  mortgagee  did  not  waive 
his  right  to  rely  on  his  mortgage  as  against 
the  second  mortgagee;  a  "waiver"  being  a 
voluntary  and  Intentional  abandonment  or 
relinquishment  of  a  known  legal  right 
Clemmons,  Powers  &  Co.  v.  Metcalf,  54 
South.   208,  209,  171  Ala.  101. 

A  statement  by  a  railroad  employ^,  two 
days  after  the  sale  of  a  ticket,  that  it  would 
be  good  as  soon  as  trains  began  to  run,  was 
not  a  "waiver"  of  the  tline  limit  on  the  ticket, 
where  the  employe  making  the  statement  was 
not  the  one  who  sold  the  ticket,  (ind  he  was 
not  shown  to  have  any  authority  to  make  the 
waiver.  ElUott  v.  Southern  Pac.  Co.,  79  Pac. 
420,  424,  145  Cal.  441,  68  L.  R.  A.  393. 

Under  the  statutory  provision  that  depo- 
sitions shall  remain  in  court  10  days,  subject 
to  exception,  before  the  cause  shall  be  taken 
up  for  hearing,  unless,  by  agreement  of  the 
parties,  such  time  shall  be  "waived,"  consent 
to  the  taking  up  of  a  cause  before  the  ex- 
piration of  the  10  days  amounts  to  a  "waiv- 
er." Ciark  v.  Callahan,  66  Atl.  618,  619.  105 
Md.  600, 10  li.  R.A.  (N.  S.)  616,  12  Ai^n.  Cas. 
162. 


A  '^vaiver**  or  abandonment  by  impttca- 
tlon  of  an  express  statutory  power  la  not  to 
be  favored  and  where  the  certificate  of  or- 
ganization of  a  corporation  and  the  stock 
certificates  Issued  by  it  do  not  contain  an  ex- 
press ''waiver"  of  the  power  conferred  on  it 
by  the  statute  authorizing  corporations  to 
consolidate  an  abandonment  of  the  power  by 
the  corporation  will  not  be  implied.  Colgate 
V.  United  States  Leather  Co.,  67  AtL  657,  663, 
73  N.  J.  Eq.  72. 

Based  on  estoppel 

**Waiver"  rests  fundamentally  on  the 
doctrine  of  estoppel,  and  is  ordinarily  one  of 
fact  for  the  jury;  but  where  the  facts  are 
undisputed  it  is  a  matter  of  legal  inference. 
Pittsburg  Const.  Co.  v.  West  Side  Belt  R. 
Co.,  75  Atl.  1029, 1032,  227  Pa.  90. 

The  doctrine  of  **waiver,"  whereby  a  mu- 
tual benefit  society  waives  its  right  to  declare 
a  forfeiture  of  a  certificate,  rests  on  the  as- 
sumption that  by  reason  of  the  action  of  the 
society  the  member  has  been  misled  to  his 
prejudice.  Kennedy  Y.  Grand  Fraternity, 
92  Pac.  971,  976,  36  Mont  825,  25  L.  R.  A.  (N. 
S.)  78. 

"A  'waiver*  need  not  be  based  either  on 
a  new  agreement  or  an  estoppeL"  In  re 
Millers'  &  Manufacturers'  Ins.  Co.,  106  N. 
W.  485,  488,  97  Minn.  98. 

'The  principle  of  'waiver'  rests  on  es- 
toppel ;  •  ♦  •  that  is,  when  the  plaintiff 
has  been  misled  into  thinking  that  nothing 
further  will  be  required  of  him,  and  has  on 
that  account  failed  to  take  further  steps 
which  he  might  have  taken,  defendant  com- 
pany cannot  take  advantage  of  such  failure 
induced  by  it  or  its  authorized  agent  acting 
for  it  in  the  matter  for  the  purpose  of  de- 
feating its  liability  under  the  policy.** 
Hence,  when  the  acts  of  a  fire  insurance  com- 
pany and  its  agent  led  insured  Into  believing 
that  no  further  proofs  of  loss  would  be  re- 
quired, the  insurer  has  waived  the  right  to 
demand  such  further  proofs.  Griffith  ▼. 
Anchor  Fire  Ins.  Co.,  120  N.  W.  90,  92,  143 
Iowa,  88  (quoting  and  adopting  the  definition 
in  Ervay  v.  Fire  Ass*n  of  Philadelphia,  93 
N.  W.  290,  119  Iowa,  304). 

Consideration 

A  "waiver,'  to  operate  as  sudi,  must 
arise  either  by  contract  or  by  estoppel ;  and, 
if  by  contract,  it  must  be  supported  by  such 
a  valuable  consideration  as  will  support  any 
other  contract  Atlantic  Coast  Line  B.  Go. 
V.  Bryan,  65  S.  E.  30,  31,  109  Va.  523. 

A  "waiver"  is  a  voluntary  and  inten- 
tional relinquishment  of  a  known  right,  and 
must  be  supported  by  some  consideration,  or 
the  act  relied  upon  as  a  waiver  must  be  such 
as  to  estop  a  party  from  insisting  on  the 
i-ight  claimed  to  have  been  relinquished. 
Schllllnger  Bros.  Co.  v.  Bosch-Ryan  Qndn 
Co.  (Iowa)  116  N.  W.  132,  136. 
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An  owner  who  has  employed  a  contrac-| 
tor  to  erect  a  building  within  a  specified  time, 
the  contract  making  time  of  the  essence,  does 
not  waive  nonperformance  within  the  time 
specified  by  accepting  what  was  done  by  the 
surety  of  the  contractor  In  furnishing;  finan- 
cial aid  to  the  contractor  to  enable  him  to 
complete  the  building,  though  he  may  not  be 
able  to  do  so  within  the  time  specified,  and 
in  allowing  the  work  to  go  on  to  completion 
after  the  expiration  of  the  time,  the  owner 
not  being  in  fault  for  the  delay,  a  "waiver** 
operating  by  way  of  an  estoppel,  or  being 
supported  by  valuable  consideration.  Hunts- 
ville  Elks'  Club  ▼.  Garrlty-Hahn  Bldg.  Co. 
(Ala.)  57  South.  750,  751. 

A  "waiver**  Is  nothing  more  than  the  re- 
liDQuishment  of  some  right,  which,  being  per- 
sonal, requires  no  consideration  for  Its  sup- 
port, it  does  not  necessarily  rest  on  the  doc- 
trine of  estoppel,  but  results  from  an  agree- 
ment between  the  parties,  express  or  implied. 
First  Nat.  Bank  of  City  of  Brooklyn  v.  Grid- 
ley,  98  N.  y.  Supp.  445,  451,  112  App.  Div. 
398. 

"Waiver"  is  a  similar  doctrine  to  that 
of  election.    If  a  party  to  a  contract  not  in 
default  has  the  right,  by  reason  of  the  con- 
duct of  the  other  party  who  is  in  default,  to 
elect  between  treating  the  breach  as  a  dis- 
charge of  the  contract,  or  treating  the  con- 
tract as  in  full  force  and  effect,  he  may,  if 
he  so  chooses,  take  the  latter  alternative. 
If  he  elects  so  to  do,  his  right  to  treat  the 
contract  as  discharged  is   thereby  waived. 
A  waiver  may  have  reference  either  to  the 
question  of  discharge  of  the  contract  or  to 
the  question  of  claiming  damages  by  reason 
of  a  breacrh.    If  there  is  a  consideration  for 
waiving    damages,    an    express    or    implied 
agreement  to  that  effect  is  valid.     Acquies- 
cence   may    sometimes   amount    to    waiver. 
Waiver  includes  the  idea  of  Intent,  express 
or  implied;    but  legal  intent  will  often  be 
presumed  from  one*s  conduct,  and  sometimes 
a  party  will  not  be  allowed  to  overcome  this 
by  setting  up  what  was  his  private  purpose 
or  Intent.     If  a  vendor  agreed  to  ship  cer- 
tain personal  property  within  a  stated  time, 
and  did  not  do  so,  but  shipped  It  some  days 
later,  and  thereafter  wrote  to  the  purchaser 
that  he  had  made  the  shipment,  to  which 
the  purchaser  replied  that  he  would  remit 
to  the  vendor  for  the  "first  payment**  upon 
the  arrival  of  the  cars,  and  there  was  no 
evidence  of  any  consideration  for  this  state- 
ment in  the  letter,  or  that  the  vendor  had 
acted  upon  it,  or  had  done  anything  in  re- 
liance upon  it,  this  did  not  constitute,  as 
matter  of  law,  such  a  waiver  of  any  right  on 
the  part  of  the  purchaser  to  claim  damages 
resulting  from  a  delay  in  the  shipment  as  to 
authorize  the  presiding  judge,  in  a  suit  by  the 
vendor  against  the  vendee  for  the  purchase 
price,  to  refuse  to  admit  evidence  on  the  sub- 
ject of  damages,  and  to  direct  the  Jury  to 
find  a  verdict  in  favor  of  the  vendor  for  the 


full  amount  of  the  purchase  price.  Alaba- 
ma Const  Co.  V.  Continental  Car  &  Equip- 
ment Co.,  62  S.  E.  160,  163,  131  Ga.  365  (cit- 
ing 3  Page,  Cont.  §  1494  et  seq.,  and  section 
1506  et  seq. ;  Van  Winkle  v.  Wllklns,  7  S.  B. 
644,  81  Ga.  94,  12  Am.  St  Rep.  299;  Poland 
Paper  Co.  v.  Foote  &  Davles  Co.,  45  S.  B. 
374,  118  Ga.  458). 

Election  to  forego  adTantage 

A  "waiver**  is  the  voluntary  and  Inten- 
tiog^  relinquishment  of  a  known  right,  and 
Im^ks  an  election  to  dispense  with  some- 
thing of  value  or  forego  some  advantage 
which  the  party  waiving  it  might,  at  his 
option,  have  demanded  or  insisted  upon. 
Clark  v.  West,  86  N.  E.  1,  5,  193  N.  Y,  349. 

A  buyer  paying  for  stock  and  then  ac- 
cepting a  delivery  thereof  after  the  date  fix- 
ed for  delivery,  not^vithstanding  the  depre^ 
elation  in  its  market  value,  does  not  thereby 
waive  his  right  to  recover  the  damages  sus- 
tained for  the  refusal  to  deliver  on  the  des- 
ignated date;  a  "waiver"  being  the  relin- 
quishment of  a  known  right  and  implying  ans 
election  to  dispense  with  something  of  valuer 
or  some  advantage  which  the  party  might 
insist  on.  Chapman  v.  Fowler,  116  N.  Y. 
Supp.  962,  964,  132  App.  Div.  250. 

"Waiver"  is  intentional  relinquishment 
of  a  known  right,  implying  an  election  to 
forego  some  advantage  which  the  party 
might  at  fiis  option  have  insisted  on.  Vicks- 
burg  Waterworks  Co.  v.  J.  M.  Guffy  Petro- 
leum Co.,  38  South.  302,  309,  86  Miss.  60 
(citing  Davis  v.  Hoopes,  33  Miss.  173;  Good- 
all  V.  Stewart,  3  South.  257,  65  Miss.  157; 
Moak  V.  Bryant,  51  Miss.  560;  Sullivan  v. 
Board  of  Supervisors  of  Lafayette  County, 
58  Miss.  790). 

Equitable   estoppel  distinguiilied 

Estoppel  in  Pais  distinguished,  see  Es- 
toppel in  Pais. 

"Waiver"  and  "estoppel*'  are  not  syn- 
onymous, for,  while  they  have  attributes  in 
common  there  are  still  marked  differences; 
waiver  being  voluntary  and  intentional,  while 
estoppel  in  pais  may  arise  from  an  involun- 
tary or  unintentional  act  or  may  result  from 
an  act  which  operates  to  the  injury  of  an- 
other, while  there  may  be  a  waiver  while 
the  opposite  party  is  beneficially  affected. 
Estoppel  may  arise  between  consistent  reme- 
dies, but  it  depends  rather  upon  what  a  party 
caused  his  adversary  to  do:  while  waiver 
depends  on  what  one  himself  intended  to  do. 
Kennedy  v.  Manry,  66  S.  B.  29,  31,  6  Ga.  App.- 
816. 

A  "waiver"  is  a  voluntary  and  intention- 
al relinquishment  of  a  know^n  right  and  may 
be  shown  by  the  express  contract  or  other 
affirmative  act  of  the  party  charged  there- 
with, or  it  may  be  inferred  from  such  con- 
duct as  warrants  the  conclusion  that  a  waiv- 
er was  intended.  The  term  "waiver"  gen- 
erally implies  an  intention  on  the  part  of  ^ 
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the  person  possessing  some  right  under  the 
contract  or  the  law  to  relinquish  It  for  the 
benefit  of  another.  It  is  ordinarily  person- 
al, and,  in  the  absence  of  some  special  agree- 
ment or  consideration,  its  existence  is  to  be 
determined  solely  from  the  conduct  of  the 
parties  making  it,  Independent  of  the  acts  of 
the  other  party  afitected.  It  is  distinguished 
from  "estoppel,"  in  that  this  personal  ele- 
ment is  not  an  essential  of  estoppel.  Nor  in 
estoppel  is  the  intention  to  relinquish  a  right 
necessarily  .present ;  estoppel  in  pais  ajisln!? 
in  a  case  where,  by  the  fault  of  one  pii^on, 
another  has  been  Induced,  ignorantly  or  in- 
nocently, to  change  his  position  for  the  worse, 
and  it  being  essential  to  an  estoppel  that  the 
representation  or  concealment  relied  on  most 
be  made  with  the  intention  that  the  other 
party  shall  act  or  rely  on  it,  that  the  oppo- 
site party  must  have  been  induced  to  act, 
and  must  have  acted  to  his  injury  thereon. 
Johnson  v.  Spencer,  96  N.  E.  1041,  1042,  49 
Ind.  App.  166. 

"Waiver"  is  a  different  matter  from  es- 
toppel, for,  to  constitute  a  waiver,  action  to 
the  prejudice  of  the  party  in  reliance  on  the 
conduct  of  the  party  seeking  to  enforce  a 
forfeiture  is  not  essential,  while  such  re- 
liance is  essential  where  estoppel  is  sought 
to  be  shown.  Wandell  v.  Mystic  Toilers,  105 
N.  W.  448,  450,  130  Iowa,  639. 

"Waiver"  of  a  right  or  benefit  may  be 
established  by  the  actions,  declarations,  ac- 
quiescence, or  silence  of  a  party,  as  well  as 
by  his  expressed  consent  and  approval.  It 
may  be  said  to  occur  wherever  one  in  pos- 
session of  a  right  conferred  by  law  or  con- 
tract, and  knowing  the  attendant  facts,  does 
or  forbears  to  do  something  inconsistent  with 
the  right,  or  of  his  intention  to  rely  upon 
it,  in  which  he  'is  said  to  have  waived  it, 
and  he  is  "estopped"  from  claiming  anything 
by  reason  of  it  afterward.  While  it  is  not, 
in  the  proper  sense  of  the  term,  a  species  of 
"estoppel,"  yet  where  a  party  to  a  transac- 
tion induces  another  to  act  upon  the  rea- 
sonable belief  that  he  has  waived  or  will 
waive  certain  rights,  remedies,  or  objections 
which  he  is  entitled  to  assert,  he  will  be  es- 
topped to  insist  upon  such  rights,  remedies, 
or  objections  to  the  prejudice  of  the  one  mis- 
led. In  order  to  work  an  estoppel,  it  is  not 
ncc'essary  that  acts  or  declarations  should 
be  made  to  mislead,  but  It  is  sufficient  if  they 
were  calculated  to  and  did  in  fact  mislead. 
Marine  Iron  Works  v.  Wless,  148  Fed.  145, 
153,  78  C.  C.  A.  270  (quoting  and  adopting 
statements  in  Bish.  Cont  §  792;  16  Cyc  805; 
Swain  V.  Seamens,  9  Wall.  274,  19  L.  Ed. 
554). 

"  'Waiver*  is  sometimes  the  express  aban- 
donment of  a  right  More  frequently  it  is 
Implied  from  acts  that  are  inconsistent  with 
its  continued  assertion.  •  ♦  •  'Estoppel' 
is  the  shield  of  Justice,  interposed  for  the 
protection  of  those  who  have  not  been  wise 
or  strong  enough  to  project  themselves.    It 


is  the  special  grace  of  the  court,  anthoilzed 
and  permitted  to  preserve  equities  that  would 
otherwise  be  sacrificed  to  cunning  and  fraud." 
Johnson  v.  JEtna  Ins.  Co.,  51  S.  E.  339,  341« 
123  Ga.  404,  107  Am.  St  Rep.  92  (quoting  and 
adopting  definition  in  Ostrander,  Fire  Ins. 
§  366).* 

Afl  estoppel 

Estoppel  in  pais  distinguished,  see  Es- 
toppel in  Pais. 

That,  in  an  action  on  an  employer's  lia- 
bility policy,  plaintifl!  alleged  that  defendant 
"waived"  the  right  of  objection  that  a  claim 
was  not  covered  by  the  policy,  did  not  re- 
strict it  to  a  recovery  in  accordance  with  the 
doctrine  of  waiver,  if  the  facts  showed  an 
estoppel;  the  terms  "waiver"  and  "estoppel" 
being  sometimes  loosely  used  interchangeably, 
especially  with  reference  to  sitimtions  aris- 
ing under  insurance  policies.  Humes  Const. 
Co.  V.  Philadelphia  Casualty  Co.,  79  AtL  1, 
3,  82  R.  I.  246,  Ann.  Cas.  1912D,  906. 

A  ''waiver"  operates  as  an  estoppel  on 
the  party  who  waives ;  but  it  is  not  essential 
to  a  waiver  that  a  party  in  whose  favor  it 
is  made  must  prove  all  the  elements  of  an 
estoppel  in  pais  before  he  is  entitled  to  avail 
himself  of  the  waiver.  Loftia  v.  Pacific  Mut 
Life  Ins.  Co.  of  CaUfomia,  114  Pac.  134,  139, 
38  Utah,  532. 

"Waiver"  is  not,  in  the  proper  sense,  a 
species  of  estoppel,  unless  the  conduct  of  one 
party  has  induced  the  other  to  take  such  a 
position  that  he  will  be  injured  if  the  first 
be  permitted  to  repudiate  his  acts.  The  kind 
of  waiver  capable  of  being  described  as  an 
estoppel  should  have  the  marks  of  an  estop- 
pel, by  causing  the  innocent  party  to  forego 
some  right,  or  otherwise  to  change  his  po- 
sition. Dary  v.  Providence  Police  As8*n,  62 
Atl.  513.  515,  27  R.  1.  377  (quoting  and  adopt- 
ing definition  in  16  Cyc.  805 ;  Bigelow,  Estop. 
[5th  Ed.]  p.  660,  note  1). 

"Laches,"  **waiver,'*  and  "estoppel"  are 
distinct  defenses.  Laches,  with  some  sup- 
porting circumstances,  may  run  into  waiver, 
and  likewise  into  estoppel ;  but  each  has  its 
own  individuality.  Waiver  may  run  into  es- 
toppel. Berwind- White  Coal  M.  Co.  v.  Met- 
ropolitan S.  S.  Co.,  173  Fed.  806,  809. 

While  the  terms  "waiver"  and  "estop- 
pel," as  applied  to  the  law  of  insurance  con- 
tracts, are  usually  considered  as  synonymous, 
yet  there  are  some  essential  diiferences  be- 
tween them,  as  a  waiver  involves  the  act  or 
conduct  of  one  of  the  parties  to  the  contract 
only,  and  is  the  intentional  relinquishment  of 
a  known  right,  and  does  not  necessarily  im- 
ply that  one  has  been  misled  to  his  prejudice, 
while  an  estoppel  involves  the  act  or  conduct 
of  both  parties,  and  may  arise  where  there 
is  no  intent  to  mislead,  and  also  involves  the 
misleading  of  one  party  to  his  prejudice 
Webster  v.  State  Mut  Fire  Ins.  Go^  60  Aa 
319,  320,  81  Vt  75. 
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While  'Vaivers"  and  "estoppels"  are 
theoretlcaUy  very  different  things,  and  the 
distinction  between  them  is  one  easy  to  pre- 
serve when  express  waivers  are  under  consid- 
eration, it  Is  nevertheless  true  that  the  divid- 
ing line  between  waivers  implied  from  con- 
duct and  estoppels  oftentimes  becomes  so 
shadowy  that,  In  the  law  of  insurance,  the 
two  terms  have  come  to  be  quite  commonly 
used  interchangeably.  When  the  term  "waiv- 
er" is  so  used,  however,  the  elements  of  an 
estoppel  almost  invariably  appear,  and  it  is 
quite  apparent  that  it  is  employed  to  desig- 
nate, not  a  pure  waiver,  but  one  which  has 
come  into  an  existence  of  effectiveness  through 
the  application  of  the  principles  underlying 
estoppels.  Thus  an  insurance  company  is  es- 
topped to  deny  waiver  of  proof  of  loss,  not- 
withstanding the  provision  of  the  policy  that 
no  representative  of  the  company  shall  have 
power  to  waive  any  provision  or  condition  of 
the  policy,  except  by  writing  "Indorsed" 
thereon,  where,  after  the  fire,  it  sends  a  gen- 
eral agent  to  insured,  who,  after  being  fur- 
nished by  Insured  with  certain  information, 
teUs  him  that  there  are  no  further  papers  for 
him  to  make  out,  and  that  he,  the  agent, 
will  attend  to  the  rest  Bernhard  v.  Roches- 
ter German  Ins.  Co.,  65  AU.  134,  136,  79 
Conn.  388,  8  Ann.  Cas.  298. 

ZSzisting  right 

There  can  be  no  "waiver"  unless  when  It 
is  exercised  the  right  or  privilege  to  be  waiv- 
ed existed.  State  ex  rel.  DrifBU  v.  City  of 
Anaconda,  111  Pac.  345,  347,  41  Mont.  577. 

The  word  "waiver"  Implies  that  some- 
thing may  be  relinquished-  Under  Civ.  Prac. 
Act.  f  341  (Comp.  Laws,  §  3436),  provid- 
ing that,  to  render  an  appeal  effectual,  an 
undertaking  shall  be  executed,  an  undertak- 
ing cannot  be  waived  by  stipulation.  Hoff- 
man V.  Owens,  103  Pac  414,  415,  31  Nev.  481, 
Ann,  Cas.  1912A,  003. 

**The  term  *walver,*  or  to  waive,'  im- 
plies the  abandonment  of  a  right  which  can 
be  enforced  or  of  a  privilege  which  can  be 
exercised;  and  there  can  be  no  waiver  un- 
less at  the  time  of  its  exercise  the  right  of 
privilege  waived  is  in  existence.  There  can 
be  no  waiver  of  a  right  that  has  been  lost." 
National  Parafine  Oil  Co.  v.  Chappellet,  88 
Pac.  506,  507,  4  Cal.  App.  505  (quoting  and 
adopting  definirions  in  San  Bernardino  Inv. 
Co.  V.  MerrUl,  41  Pac.  487,  108  Cal.  490). 

"Waiver"  has  generally  been  defined  by 
the  courts  as  the  voluntary  rellnquis^hment 
of  a  known  right.  Without  the  existence  of 
a  right,  there  can  be  no  abandonment,  for 
there  would  be  nothing  to  abandon.  State- 
ments of  local  agents  of  a  fire  insurance  com- 
pany that  one  of  them  was  authorized  to  ad- 
just a  loss,  and  the  action  of  this  agent  in 
making  out  proofs  of  loss,  and  professing  to 
adjust  the  claim,  were  not  a  waiver  by  the 
company  of  a  provision  of  the  policy  that  ac- 
tion thereon  must  be  commenced  within  one 


year  after  loss.  Barry  &  SHnan  Lumber  Co. 
V.  Citizens'  Ins.  Co.,  98  N.  W.  761,  762,  13G 
Mich.  42  (citing  Ostrander,  Ins.  i  57). 

"Waiver"  generally  involves  the  relin- 
quishment of  a  known  or  existing  right  It 
cannot  be  a  basis  for  waiver  of,  or  estopi^el 
to  assert,  conditions  in  a  fire  policy  against 
incumbering  the  property  without  const ut 
written  on  the  policy,  that  insured,  when  ap- 
plying for  the  policy,  told  the  agent  ho  in- 
tended to  put  on  a  small  mortgage  on  the 
property,  as  he  did  after  obtaining  the  poli- 
cy, and  that  tlicj  agent  told  him  this  would 
make  no  difference;  these  matters  not  relat- 
ing to  a  known  or  existing  fact,  but  to  some 
thing  intended  to  be  done  in  the  future.  Mc- 
Carty  v.  Piedmont  Mut  Ins.  Co.,  62  S.  E.  1. 
2,  81  S.  C.  152,  18  L.  R.  A.  (N.  S.)  729. 

In  an  action  for  goods  lost  by  a  carrier, 
and  the  statutory  penalty  for  failure  to  ad- 
just the  claim  within  the  time  allowed  after 
a  claim  is  filed  with  the  agent  at  the  desti- 
nation of  the  goods,  it  appeared  that  plain- 
tiff had  had  a  conversation  with  the  carrier's 
local  agent  at  the  destination  of  the  goods, 
who  told  him  to  send  his  claim  to  the  gener- 
al freight  agent,  which  he  did.  In  the  cor- 
respondence with  such  agent  there  was  no 
mention  of  the  statutory  penalty;  and  at 
that  time  defendant  was  not  liable  for  It. 
Defendant  had  no  right  to  compel  plaintiff  to 
file  his  claim  with  the  local  agent.  Held, 
that  the  direction  by  such  agent  to  send  the 
claim  to  the  general  agent  was  not  a  waiver 
of  the  statutory  requirement  that  the  claim 
must  be  **filed"  with  the  agent  at  the  destina- 
tion of  the  goods  before  the  penalty  sued  for 
can  be  recovered,  because  *'waiver"  Is  the  vol- 
untary relinquishment  of  some  existing  right. 
King  V.  Atlantic  Coast  Line  B.  Co.,  68  S.  E. 
769,  770,  86  S.  C.  610. 

t 

Knowledge  and  intention 

"Waiver"  is  an  intentional  act.  Findley 
V.  United  Rys.  Co.  of  St  Louis,  141  S.  W. 
866,  869,  238  Mo.  6. 

A  "waiver"  Is  the  Intentional  abandon- 
ment or  relinquishment  of  a  known  right; 
the  matter  of  intention  being  the  essential, 
element.  Francis  v.  Supreme  Lodge  A.  O.  U. 
W.,  130  S.  W.  500,  501,  150  Mo.  App.  347. 


t*^ 


Waiver"  is  the  Intentional  relinquish- 
ment of  a  known  right  after  knowledge  of 
the  facts.  Alden  v.  Mayfield,  127  Pac.  45, 
48,  164  Cal.  6. 

A  "waiver**  is  the  Intentional  abandon- 
ment of  a  known  right,  and  exists  only  when 
the  party  making  It  is  possessed  of  knowl- 
edge in  respect  to  the  matter  about  which  the 
waiver  is  asserted,  and  acted  advisedly.  Oeh- 
ler  V.  Phoenix  Ins.  Co.  of  Hartford,  Conn., 
139  S.  W.  1178,  1176. 159  Mo.  App.  696 ;  Con- 
nell  V.  Clifford,  88  Pac.  850,  851,  39  Colo.  121 
(quoting  and  adopting  definitions  In  Pence 
V.  Langdon,  99  U.  S.  578,  581,  25  L.  Ed.  420; 
Scott  y.  JacksoQ,  26  Pac.  898,  889,  89  Cal. 
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262,  and  citing  Brown  y.  Cockrell,  33  Ala. 
38,47). 

A  person  ia  not  bound  by  a  "waiver"  of 
his  rights,  unless  it  be  made  with  knowledge 
of  the  rights  he  intends  to  waive,  and  the 
fact  that  he  intends  to  waive  them  must  be 
made  to  appear.  Atlantic  Coast  Line  R.  Co. 
v.  Bryan,  65  S.  E.  30,  32,  109  Va.  523. 

There  can  be  no  "waiver"  without  actual 
or  implied  Intent  to  waive.  The  intent  may 
be  actual  or  conclusively  presumed  from  con- 
duct without  any  element  of  estoipel;  and 
such  Intent  Is  conclusively  presumed  when  a 
party  chooses  one  of  two  plainly  inconsist- 
ent remedies.  J.  I.  Case  Threshing .  Mach. 
Co.  V.  Rice,  139  N.  W.  445,  440,  152  Wis.  8. 

A  "waiver"  is  a  voluntary  relinquish- 
ment of  a  known  right,  and  before  it  will  be 
enforced  it  must  clearly  appear  that  the  par- 
ty against  whom  it  is  sought  to  be  enforced 
was  in  possession  of  all  material  facts  affect- 
ing it.  Norton  v.  Catholic  Order  of  Fores- 
ters, 114  N.  W.  893,  895, 138  Iowa,  464,  24  L. 
R.  A.  (N.  S.)  1030. 

A  "waiver"  means  the  inte^ntion  of  re- 
linquishment of  a  known  right.  It  signifies 
nothing  more  than  an  expression  of  an  in- 
tention not  to  insist  upon  such  risfht.  Both 
Intent  and  knowledge,  active  or  construe  tlve, 
of  the  facts,  are  therefore  essential  elements. 
The  Intent  may  be  inferred  from  facts  and 
circumstances,  as  well  as  found  in  declara- 
tions of  the  party,  and  the  knowledge  piay 
also  be  either  active  or  constructive.  In  re 
Millers'  &  Manufacturers'  Ins.  Co..  106  N.  W. 
485,  488,  97  Minn.  98.  See,  also,  Hendrick- 
son  V.  Grand  Lodge  A.  O.  U.  W.,  138  N.  W. 
946,  948,  120  Minn.  36. 

"Waiver"  is  the  intentional  relinquish- 
ment of  a  known  right,  and  there  must  be 
lioth  knowledge  of  the  existence  of  the  right 
and  an  Intention  to  relinquish  It,  and  inten- 
tion is  a  question  of  fact.  GafFord  v.  Globe 
Transfer  &  Storage  Co.,  128  Pac  228,  230,  71 
Wash.  20i. 

"Waiver"  implies  the  abandonment  of 
some  right  which  can  be  exercised  or  the  re- 
nouncement of  some  benefit  or  advantage 
which,  but  for  such  waiver,  the  party  relin- 
(inishing  would  have  enjoyed ;  but  generally 
there  can  be  no  waiver  unless  the  person 
against  whom  the  waiver  is  claimed  had  full 
knowledge  of  his  rights  and  of  facts  which 
would  have  enabled  him  to  take  effectual  ac- 
tion for  their  enforcement,  as  no  one  can  ac- 
quiesce in  an  injury  while  ignorant  that  it 
has  l)een  committed  and  that  the  effect  of  his 
action  will  be  to  confirm  it  BarroU  v.  Brice, 
80  Atl.  1035,  1038, 115  Md.  498. 

**Waiver*'  involves  the  notion  of  an  in- 
tention entertained  by  the  holder  of  some 
right  to  abandon  or  relinquish,  instead  of  in- 
sisting on  the  right.  Murmann  v.  Wissler, 
92  S.  W.  355,  357,  116  Mo.  App.  397  (quoting 


and  adopting  Fairbanks,  Morse  &  Go.  t.  Bas- 
kett,  71  S.  W.  1113,  98  Mo.  App.  5^. 

The  doctrine  of  "waiver"  is  not  peculiar 
to  insurance  contracts.  To  constitute  a  tech- 
nical waiver,  there  need  only  be  an  intention 
to  waive,  either  expressed  or  plainly  to  be  in- 
ferred from  circumstances.  Appel  v.  Peo- 
ple's Surety  Co.,  132  N.  Y.  Supp.  200,  202,  148 
App.  Div.  70. 

Though  a  "waiver**  is  essentially  a  mat- 
ter of  intention,  such  intention  need  not  nec- 
essarily be  proved  by  express  declarations, 
but  it  may  be  inferred  from  the  acts  and  con- 
duct of  the  party.  Stewart  v.  Leonard,  68 
Atl.  638,  640,  103  Me.  12a  See,  also.  Bum- 
ham  V.  Austin,  73  AU.  1089,  1091,  105  Me. 
196. 

"Waiver,"  or  acquiescence,  which  is  a 
species  of  waiver  by  tacit  assent,  implies 
aban^lonment  of  some  right  which  can  be  ex- 
ercis*  d,  or  the  renouncement  of  some  benefit 
or  advantage  which,  but  for  such  waiver,  the 
party  relinquishing  would  have  enjoyed.  As 
a  general  rule,  there  can  be  no  waiver,  unless 
the  parties  against  whom  it  is  claimed  had 
full  knowledge  of  his  rights  and  of  facts 
which  would  enable  him  to  take  effectual  ac- 
tion to  enforce  his  rights,  and  no  one  can  ac- 
quiesce In  a  wrong  while  ignorant  that  it  has 
been  committed.  Dague  v.  Grand  Lodge 
Brotherhood  of  Railroad  Trainmen,  73  Atl. 
735,  738,  111  Md.  95. 

To  constitute  a  **waiver"  of  a  condition 
in  a  contract  of  sale  requiring  payment  of  a 
portion  of  price  in  cash,  there  must  be,  not 
only  an  act  of  delivery,  but  an  intent  not  to 
insist  on  immediate  payment  as  a  condition 
of  the  title  not  passing.  Swing  ▼.  Sylvester 
(Tex.)  9i  S.  W.  405.  406. 

When  a  purchaser,  in  his  written  order 
for  goods,  stipulates  that  the  title  to  them 
shall  remain  In  the  seller  until  payment  of 
the  price  "in  money,"  and  it  is  therein  also 
provided  that  a  note  may  be  given  for  the 
price,  the  acceptance  by  the  seller  of  the  pur- 
chaser's negotiable  note  for  the  price  Is  not 
to  be  deemed  a  '"waiver"  of  the  condition  of 
the  sale,  so  as  thereby  to  pass  the  title  to  the 
purchaser,  unless  it  appears  to  hare  been  so 
intended.  Anderson  Carriage  Co.  ▼.  Hartley, 
67  Atl.  567,  569,  102  Me.  492. 

"  'Waiver'  is  the  intentional  relinquish- 
ment of  a  known  right."  Where,  in  an  ac- 
tion against  a  nonresident  in  a  state  court, 
its  attorney  was  directed  to  app?ar  solely 
for  the  puiT>ose  of  removing  the  cause  to  the 
federal  court,  and  on  the  last  day  for  filing 
an  answer  for  the  cause  the  attorney  filed  a 
petition  for  removal  and  removal  bond,  and 
applied  to  the  Judge  for  an  order  of  removal, 
and  when,  over  objection,  the  court  postpon- 
ed a  hearing  of  the  application  for  removal 
to  the  following  week,  the  attorney,  believ- 
ing it  necessary  to  sustain  his  right  to  re- 
move, and  for  that  purpose  only,  orally  asked 
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for  and  obtained  an  extension  of  time  to 
plead,  8ucta  application  for  time  abould  be 
construed  as  an  application  for  an  extension 
of  time  to  appear  for  the  purpose  of  plead- 
ing to  the  jurisdiction,  or  otherwise^  and  did 
not  constitute  an  appearance  sufficient  to 
confer  Jurisdiction,  for  there  was  no  relin- 
quishment of  the  Intention  to  deny  the  right 
of  the  state  court  to  proceed  In  the  cause. 
Waters  v.  Central  Trust  Co.  of  New  Yorlc, 
126  Fed.  4G9,  472,  62  C.  O.  A.  45  (citing  Shaw 
V.  Spencer,  100  Mass.  382,  97  Am.  Bee.  107, 
1  Am.  Kep.  115;  Hoxie  v.  Home  Ins.  Co.,  S2 
Conn.  21,  85  Am.  Bee.  240). 

An  agent  of  an  Insurance  company  when 
taking  an  application  and  when  delivering 
the  policy  knew  that  insured  was  In  a  hospi- 
tal, but  was  informed  that  he  was  there  for 
a  slight  operation.  When  collecting  weekly 
premiums,  he  was  informed  that  insured  was 
getting  along  nicely.  Insured  represented 
that  he  had  never  had  heart  disease,  while 
as  a  fact  he  liad  suffered  from  the  disease 
for  more  than  a  year,  and  was  in  the  hospi- 
tal on  account  thereof,  and  he  died  therefrom 
within  six  weeks  after  the  issuance  of  the 
policy.  Held,  that  the  misrepresentation 
was  not  waived;  a  "waiver"  existing  where 
one  in  possession  of  any  right  does  or  for- 
bears the  doing  of  something  inconsistent 
with  its  existence  and  with  fall  knowledge 
of  the  material  facts.  Benson  v.  Metropoli- 
tan Life  Ins.  Co.,  144  S.  W.  122, 161  Mo.  App. 
480. 

An  absolute  refusal  to  pay  life  Insurance, 
grounded  on  the  merits  of  the  case,  a  denial 
of  all  liability,  or  a  negotiation  with  in- 
sured without  objection  to  the  proof  of  death, 
has  each  been  held  to  constitute  a  "waiver*' 
of  the  requirement  to  produce  proofs  of 
death.  Where  the  beneficiary  in  a  policy 
filed  proofs  of  death,  and  insured  declined  to 
pay  the  claim  on  the  ground  that  the  proofs 
which  plaintiff  supplied  showed  tliat  insured 
was  afflicted  with  consumption  before  the 
policy  was  issued,  and  that  there  was  there- 
fore a  breach  of  warranty,  and  there  was 
no  evidence  that  insurer  knew  or  had  reason 
to  believe  that  the  proofs  furnished  did  not 
relate  to  insured,  there  was  no  waiver  of 
the  production  of  the  necessary  proofs  re- 
quired by  the  policy,  so  as  to  entitle  plaintiff 
to  recover  on  evidence  that  the  proofs  fur- 
nished related  to  another.  Mutual  Life  Ins. 
Co.  V.  Thomas,  61  Atl.  293,  294,  101  Md.  501 
(citing  McElroy  v.  John  Hancock  Mut.  Ins. 
Co.,  41  AU.  112,  88  Md.  149,  71  Am.  St.  Rep. 
400). 

A  "waiver"  Is  the  voluntary  relinquish- 
ment of  some  known  right,  benefit,  or  advan- 
tage which  the  party  otherwise  would  have 
enjoyed.  It  being  essentially  a  matter  of  in- 
tent, and,  when  the  only  proof  of  that  Intent 
rests  In  what  a  party  does  or  forbears  to  do, 
his  acts  or  omissions  should  be  so  manifestly 
Indicative  of  an  intent  to  voluntarily  relln- 


f  quish  a  then  known  particular  light  or  bene- 
fit that  no  other  reasonable  explanation  Is 
possible,  full  knowledge  of  all  the  material 
facts  that  establish  such  right  being  neces- 
sary, and  80  that,  where  a  health  policy  pro- 
vided that  Insured  should  pay  in  advance 
without  notice  his  spedfled  assessments,  the 
insurer,  which  had  no  Information  of  facts 
establisliing  a  forfeiture  of  the  policy  except 
what  it  had  acquired  from  its  Investigations 
after  his  proof  of  claim  for  benefits  was  pre- 
sented, and  which  turned  the  daim  over  to 
its  attorney  for  investigation,  did  not  waive 
the  forfeiture  by  receiving  in  the  ordinary 
course  of  business,  and  receipting  for,  two 
monthly  assessments  during  the  period  of  the 
investigation,  and  before  all  the  material 
facts  had  been  acquired,  showing  that  in- 
sured's answers  in  his  application  were  un- 
true. Insured  knowing  when  he  voluntarily 
made  the  payments  that  his  claim  had  been 
turned  over  to  the  company's  attorney.  Her- 
man V.  Fraternities  Health  &  Acddent  Ass'n, 
78  Ad.  462,  464,  107  Me.  368. 

The  ''waiver"  of  a  right  presupposes  a 
knowledge  of  the  right  waived,  and  there- 
fore, before  defendant  can  be  held  to  be 
estopped,  or  to  have  waived  any  of  its  rights, 
by  reason  of  the  conduct  of  a  subordinate 
lodge  or  its  officers,  It  must  be  shown  that 
it  or  they  had  knowledge  of  the  facts. 
Whigham  v.  Supreme  Court  I.  O.  F.,  75  Pac. 
1067,  1069.  44  Or.  543. 

"A  'waiver*  is  an  intentional  relinquish- 
ment of  a  known  right,  implying  an  eloctlon 
to  forego  some  advantage  which  one  might, 
at  his  option,  have  Insisted  upon,  and,  to  be 
effective  as  an  estoppel,  there  must  be,  first, 
a  knowledge  of  an  existence  of  the  right,  and, 
second,  an  intention  to  relinquish  it."  An 
act  of  the  general  agent  of  defendant  benefit 
society  in  *  accepting  a  premium  without 
knowledge  of  the  insured's  death  did  not 
constitute  a  waiver  by  the  forfeiture  incur- 
red by  the  insured's  default.  Miller  v.  Head 
Camp,  77  Pac.  83,  84,  45  Or.  192. 

A  "waiver"  is  an  "intentional  relinquish- 
ment of  a  known  right,  and  there  can  be  no 
waiver,  unless  the  person  against  whom  the 
waiver  Is  claimed  had  full  knowledge  of  his 
rights.  ♦  •  ♦  Neither  will  waiver  be  Im- 
plied from  slight  circumstances,  but  must  be 
evidenced  by  an  unequivocal  and  decisive  act 
clearly  proven."  To  be  valid,  a  waiver  must 
be  made  intentionally  and  voluntarily.  The 
existence  of  an  intent  to  waive  is  a  question 
of  fact,  and  must  be  made  to  clearly  appear. 
Hopkins  V.  Northwestern  Nat.  Life  Ins.  Co., 
83  Pac  1019,  1020, 1021,  41  Wash.  592. 

A  policy  provided  for  forfeiture  if  the 
insured  should  become  a  railroad  fireman 
without  the  insured's  consent  Insured  was 
killed  while  acting  as  such.  In  response  to 
a  request  for  blanks  for  proofs  of  death,  the 
Insurer  sent  blanks  to  plaintiff's  attorney, 
containing  a  provision  that  the  insurer,  In 
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famishing  the  blanks,  did  so  on  the  express 
stlpnlation  that  it  did  not  waive  the  right 
to  determine  any  question  as  to  its  liability 
on  the  policy.  These  blanks  were  not  used, 
but  plaintiff  sabmitted  an  affidavit  concern- 
ing insured's  death,  showing  that  it  was 
caused  by  the  explosion  of  a  boiler  on  an  en- 
gine on  which  insured  was  fireman.  This 
was  refused,  the  insurer  requiring  proofs  to 
be  made*  on  its  blank  forms,  and  sent  plain- 
1:iff  a  new  set,  containing  an  indorsement 
similar  to  the  originals,  which  plaintiff  fill- 
ed out  ahd  submitted.  Held,  that  the  send- 
ing of  the  second  set  of  blanks,  with  knowl- 
edge of  insured's  occupation  and  manner  of 
death,  was  not  a  "waiver"  of  the  forfeiture, 
which  ordinarily  must  consist  of  an  inten- 
tional release  of  a  right.  Elhart  v.  Pacific 
Mut.  Ufe  Ins.  Co.,  02  Pac.  419,  420,  47  Wash. 
669. 

Where,  in  an  action  on  an  accident  pol- 
icy, the  first  defense  was  an  exposure  to 
danger  which  limited  recovery  to  one-fifth 
of  the  policy,  and  the  second  defense  was  the 
untruth  of  the  warranties  as  to  health  and 
habits,  which,  under  the  policy,  made  it  void, 
and  on  the  trial  plaintiff  admitted  on  record 
the  untruth  of  the  warranties,  and  before 
trial  defendant  tendered  one-fifth  of  the  pol- 
icy in  accordance  with  the  first  defense, 
which  plaintiff  refused,  the  tender  was  no 
waiver  of  a  right  to  insist  on  the  second  de- 
fense, as  there  was  no  evidence  that  when 
the  offer  was  made  the  defendant  knew  the 
false  warranties^  a  "waiver"  being  the  vol- 
untary relinquishment  of  a  known  right. 
Kelly  V.  United  States  Health  &  Accident  Ins. 
Co.,  65  S.  E.  949,  950,  84  S.  C.  95. 

As  quasi  estc»ppel 

See  Quasi  Estoppel. 

Ratifloation  diatineuithed     - 

"Ratification'*  and  "waiver"  are  not  syn- 
onymous. To  approve  is  the  gist  of  ra^tifica- 
tion,  while  to  abandon  or  relinquish  is  the 
gist  of  waiver.  Holloway  v.  Darden,  53 
South.  187,  188,  168  Ala.  256  (citing  7  Words 
and  Phrases,  p.  5928  et  seq.). 

VolaAtary  met 

**  •Waiver'  to  the  voluntary  relinquish- 
ment of  a  known  right."  Montgomery  v. 
Seaboard  Air  Line  Ry.,  68  S.  E.  987,  988,  78 
S.  C.  503. 

A  "waiver  in  pais"  is  the  voluntary  relln- 
(liilshnient  of  a  known  right.  Bard  v.  Flre- 
inim's  Ins.  Co.,  81  Atl.  870,  871,  108  Me.  506. 

A  "waiver  in  pais"  is  more  than  a  pas- 
sive, negative  state  of  mind.  It  is  a  positive, 
affirmative  act;  not  mere  negligence  to  claim 
a  right,  but  a  voluntary  choice  not  to  claim 
it.  Hurley  v.  Famsworth,  78  Atl.  291,  292, 
107  Me.  306. 

A  "waiver"  is  the  voluntary  relinquish- 
ment of  some  known  right,  benefit,  or  advan- 
tage, and  which,  except  for  ouch  waiver,  the  i 


party  otherwise  would  have  enjoyed.  Olfford 
V.  Workmen's  Ben.  Ass'n,  72  AtL  680,  681»  106 
Me.  17,  17  Ann.  Cas.  1173;  Stewart  v. 
Leonard,  68  Atl.  638,  640,  103  Me.  128; 
Burnham  v.  Austin,  73  Atl.  1089,  1091,  105 
Me.  196;  Gray  Lumber  Co.  v.  Harris,  68  S. 
E.  749,  752,  8  Ga.  App.  70;  Mutual  Life  Ins. 
Co.  of  New  York  v.  Dnrden,  72  8.  B.  296, 
296,  9  Ga.  App.  797. 

A  "waiver"  is  a  voluntary  relinquish- 
ment of  some  known  right,  benefit,  or  change, 
which  except  for  such  waiver,  the  party 
would  have  enjoyed.  A  party  cannot  be 
deemed  to  waive  by  word  or  act  a  right 
which  he  does  not  know  that  he  possesses. 
Rosen  v.  German  Alliance  Ins.  Co.»  76  AtL 
688,  689,  106  Me.  229. 

"Waiver"  is  a  voluntary  relinquishment 
of  a  known  right,  benefit,  or  advantage 
which  would  have  otherwise  been  enjoyed. 
It  is  essentially  a  matter  of  Intention,  which 
may  be  proved  by  a  course  of  acts  or  con- 
duct or  by  such  neglect  or  failure  to  act  as 
to  induce  the  belief  that  it  was  the  intention 
and  purpose  to  waive.  Holt  t.  New  Eng- 
land Telephone  &  Telegraph  Co.,  85  Atl.  159, 
110  Me.  10. 

A  "waiver**  is  the  voluntary  relinquish- 
ment of  a  known  right,  benefit  or  advantage. 
Voluntary  choice  is  the  essence  of  waiver, 
and  the  doctrine  of  waiver  is  not  necessarily 
predicated  on  estoppel.  Voss  v.  Northwest- 
em  Nat.  Life  In&  Co.,  118  N.  W.  212,  215. 
137  Wis,  492. 

"Waiver"  is  a  voluntary  act,  and  is  not 
an  act  forced  upon  a  party  by  the  court, 
so  that  where  defendant  objected  to  proof 
of  conversations  to  show  a  contract,  as  being 
forbidden  by  the  statute  of  frauds,  and  the 
objection  was  overruled  and  the  evidence  ad- 
mitted, defendant  did  not  waive  such  objec> 
tlon  by  giving  his  own  understanding  of  the 
same  conversations.  McKee  v.  Rudd,  121  8. 
W.  312,  320,  222  Mo.  344,  133  Am.  St  Kep. 
529. 

A  "waiver"  Is  the  voluntary  abandon- 
ment or  relinquishment  by  a  party  of  some 
right  or  advantage.  Draper  v.  Oswego  Coun- 
ty Fire  Relief  Ass'n,  82  N.  B.  755,  756,  190 
N.  Y.  12. 

A  "waiver"  is  a  voluntary  relinquishment 
of  the  right  that  one  party  has  in  his  rela- 
tions to  another.  Astrich  v.  German- Ameri- 
can Ins.  Co.,  131  Fed.  13,  20,  65  a  C.  A.  2;>1. 

In  order  to  constitute  a  "waiver"  by  the 
insurer  of  a  provision  of  the  policy,  there 
must  be  some  affirmative  act  on  its  part,  such 
as  to  induce  insured  to  rest  on  a  well-founded 
belief  that  stril!t  performance  of  the  condi- 
tlon  claimed  to  be  waived  will  not  be  insisted 
upon,  and  mere  neglect  to  insist  upon  a  for- 
feiture is  of  itself  insufficient.  RnodeU  4t 
Hough  V.  Anchor  Fire  Ins.  Co.,  105  N.  W. 
112,  128  Iowa,  675»  25  L.  B.  A.  (N.  8.)  20. 
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Tbe  silence  ot  a  defendant  on  trial  for 
crime,  or  bis  failure  to  object  or  protest 
against  an  Illegal  discharge  of  the  Jury  be- 
fore verdict,  does  not  constitute  a  ^'consent*' 
to  such  discharge,  or  a  "waiver"  of  the  con- 
stitutional inhibition  against  a  second  Jeop- 
ardy for  the  same  offense.  Allen  v.  State,  41 
South.  5U3,  52  Fla.  1,  120  Am.  St.  Rep.  188, 
10  Ann.  Cas.  1085  (citing  State  v.  Richard- 
son, 26  S.  B.  220,  47  S.  C,  166,  35  L.  R.  A.  238). 

WAIVBB  OT  JUHT  TBIAI. 

A  motion  by  each  party  after  Impaneling 
of  the  jury  to  direct  a  verdict,  made  before 
evidence  is  offered,  is  a  *'walver"  of  tbe  Jury 
trial  and  a  submission  to  the  court  Strang- 
ward  V.  American  Brass  Bedstead  Ga,  91  N. 
E.  986,  990,  82  Ohio  St  121. 

WAIVER  OF  NOTICE  OF  PRESENT- 
MENT, DISHONOR,  AND  FRO- 
TEST 

Where  an  Indorser  of  a  note  executed  by 
a  corporation  of  which  he  was  president 
"waived  all  notice  of  presentment,  dishonor, 
and  protest,"  he  did  not  thereby  waive  pre- 
sentment and  demand  of  payment.  Hay- 
ward  V.  Empire  State  Sugar  Co.,  93  N.  Y. 
Supp.  449,  450, 106  App.  Div.  21. 

WALK 

See  Crosswalk. 

In  railroad  parlance,  "walk**  Is  used  to 
Indicate  the  involuntary  movement  of  an  en- 
gine, caused  by  steam  leaking  into  the  cylin- 
ders, causing  the  same  to  move  without  any 
action  on  the  part  of  the  operatives.  St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Fisher,  97  S.  W. 
279,  80  Ark.  376. 

There  is  no  variance  between  a  notice  of 
a  claim  against  dty  for  Injury,  stating  that 
the  injury  was  caused  by  a  fall  on  the  ''walk" 
near  a  certain  street  corner,  and  a  petition, 
referring  to  the  walk  as  a  "crosswalk." 
**Walk",  and  "crosswalk"  mean  the  same 
thing.  Both  are  sidewalks,  which  the  city  is 
-bound  to  keep  In  repair.  Ottawa  v.  Green, 
83  Pac.  616,  618,  72  Kan.  214. 

-WAJLKING 

See  Street-Walking. 

WALL 

Bee  Division  Wall;  Exterior  Walls; 
Green  Wall;  Partition  Wall;  Party 
Wall ;  Retreat  to  the  Wall ;  Self-Sup- 
porting Iron  Wall. 

As  building,  see  Building  (In  Insurance). 

Said  wall,  see  Said. 

See,  also,  Fence. 

WAUEi-BEARING  JOB 

LAbor  Law  (Laws  1897,  p.  468,  c.  416)  { 
20,  relating  to  the  protection  of.  persons  em- 
ployed on  buildings  iii  cities,  which  provides 
that.  If  the  floor  beams  are  of  Iron  or  otealt 
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the  contractors  for  tbe  Iron  or  steel  work  of 
buildings  In  course  of  construction  or  the 
owi:ters  of  such  buildings  shall  thoroughly 
plank  over  the  entire  tier  of  Iron  or  steel 
beams  on  which  the  structural  or  steel  work 
is  being  erected,  except  certain  specified  spac- 
es, is  not  limited  to  any  particular  class  of 
buildings,  and  a  contractor  or  the  owners 
were  not  excused  from  complying  with  the 
statute  because  the  Job  was  a  "wall-bearing 
job,"  in  which  the  Iron  floor  beams  projecting 
into  brick  walls  rested  on  the  walls  them- 
selves. Instead  of  on  other  structural  iron  or 
steel  work.  Schramme  v.  Lewinson,  110  N. 
Y.  Supp.  599,  600,  126  App.  Div.  279. 

WAIiIi  IN  COMMON 

The  words  "wall  in  common,**  as  used  in 
Code,  tit.  14,  c.  10,  relating  to  party  walls, 
means  a  wall  for  the  common  benefit  and 
convenience  of  both  the  tenements  which  it 
separates.  Lederer  <&  Strauss  v.  Colonial 
Inv.  Co.,  106  N.  W.  357,  358,  130  Iowa,  167, 
8  Ann.  Cas.  317. 

WALNUT 

Not  dutiable  as  vegetable,  see  Vegetable. 

WANEY 

"Waney"  means  having  a  beveled  edge, 
as  the  wane  of  a  log,  which  la  the  beveled 
edge  of  a  board  sawed  from  a  log ;  but  tim- 
ber, though  not  absolutely  square-edged 
throughout  its  entire  length.  Is  not  waney, 
within  the  meaning  of  a  contract,  where  it 
would  show  no  wane  when  cut  down  to  the 
prescribed  proportions.  Burt<»i  v.  Jennings, 
185  Fed.  382,  386»  107  0.  0.  A.  43& 

WANT 

See  Natural  Want. 

A  statement  by  a  surety  to  the  bolder  of 
a  note,  "I  want  it  settled,"  comes  far  short 
of  being  a  notice  or  request  to  forthwith  pro- 
ceed and  collect  the  note,  and  may  be  said  to 
be  simply  the  expression  of  a  wish  or  desire 
which  every  honest  man  would  entertain  with 
reference  to  a  pecuniary  obligation  resting 
on  him.  Bowling  v.  Chambers,  77  Pac.  16,  19, 
20  Colo.  App.  113. 

Aa  need  or  requise 

Where  a  clause  in  a  will  directed  the 
trustees  to  pay  the  testator's  wife  out  of  the 
income  of  his  estate  during  her  natural  life, 
and  at  suitable  periods,  such  sums  of  money 
that  she  should  "want  or  require"  for  her 
comfortable  maintenance,  and,  during  the 
minority  of  his  children,  for  the  support, 
maintenance,  and  education  of  such  children 
also,  the  power  and  duty  of  deciding  upon  the 
amount  wanted  or  required  for  the  support 
and  maintenance  of  the  widow  and  minor 
children  was  intended  to  be  upon  the  execu- 
tors aa  trustees  rather  than  upon  the  widow 
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so  tbat  the  words  "want  or  require''  are  an  ' 
expression  of  necessity,  equivalent  to  '*need,'' 
and  not  to  "wish  or  desire."    Coffin  v.  Wat- 
son, 79  Atl.  275,  277,  78  N.  J.  Eq.  307. 

Failure  synonyinoiis 

An  Instruction  In  an  action  for  personal 
Injuries  that,  if  plaintiff  was  injured  on  a 
certain  day,  *lt  then  became  her  duty  to  use 
all  reasonable  care  and  precaution  to  minim- 
ize the  damages  that  might  result,  and,  if 
♦  ♦  ♦  she  failed  to  do  this,  then  you  can- 
not return  a  verdict  for  such  damages  that 
resulted  by  her  want  to  exercise  such  care 
and  precaution,"  was  not  so  inaptly  phrased 
as  to  be  unintelligible  to  the  jury  notwith- 
standing that  the  word  "want"  was  ill  chos- 
en, it  being  synonymous  with  "failure,"  so 
that  it  was  error  to  refuse  the  charge,  if  oth- 
erwise correct  and  applicable,  on  the  ground 
that  it  was  meaningless  and  misleading. 
Tiggerman  v.  City  of  Butte^  119  Pac  477, 
478,  44  Mont  138. 

WANT  HER  TO  HAVE 

See  1  Want  Her  to  Have. 

WANT  OF  JUBISDICTION 

See  Jurisdiction  (Of  Courts)* 

WANT  OF  ORDINART  CARE 

There  is  a  "want  of  ordinary  care"  on 
the  part  of  the  plaintifiC  only  when,  under  all 
of  the  circumstances  and  surroundings  of 
the  case,  he  has  done,  or  omitted  to  do,  some- 
thing which  "an  ordinarily  careful  and  pru- 
dent person,"  in  a  like  situation  as  the  plain- 
tilf,  would  not  have  done,  or  omitted  to  do, 
and  which  was  the  efHcient  and  proximate 
cause  of  plaintiff's  injury.  The  want  of  ordi- 
nary care,  however,  must  be  determined  from 
the  facts  disclosed  in  each  particular  case, 
and  is  generally  a  question  of  fact  for  the 
jury,  and  not  one  of  law.  Hone  v.  Mammoth 
Mln.  Co.,  75  Pac.  381,  383,  27  Utah,  168. 

WANT  OF  PROBABUB  CAUSE 

See,  also.  Probable  Cause. 

The  "want  of  probable  cause*'  does  not 
mean  the  want  of  any  cause,  but  the  want  of 
any  reasonable  cause,  such  as  would  per- 
suade a  man  of  ordinary  care  and  prudence 
to  believe  in  the  truth  of  the  charge.  Burt 
V.  Smith,  73  N.  B.  495,  496,  181  N.  V.  1,  2 
Ann.  Gas.'  576. 

WANTAGE 

The  normal  "outage**  or  "wantage**  Is 
defined  by  the  Board  of  General  Appraisers 
as  "the  difference  between  the  capacity  of  a 
cask  or  bottle  and  the  quantity  of  wine  or 
liquor  which  is  usually  placed  in  it,  accord- 
ing to  the  custom  of  trade;  a  certain  vacan- 
cy being  allowed  for  the  expansion  of  such 
wines  and  liquors."  Alexander  D.  Shaw  & 
Co.  T.  United  States,  141  Fed.  409,  470. 


WANTON 

See  Willful  and  Wanton. 

"Wanton,"  when  used  to  qualllly  negli- 
gence, means  recklessness.  Mayes  v.  Metro- 
poUtan  St.  By.  Co.,  97  S.  W.  612,  613,  121 
Mo.  App.  614. 

A  "wanton  action"  is  not  mere  negli- 
gence, but  means  an  action  recklessly  disre- 
gardful  of  right  or  consequences.  Marra  v. 
New  York  Cent  &  H.  R.  R.  Co.,  124  N.  Y. 
Supp.  443,  445,  139  App.  Div.  707. 

In  order  that  one  may  be  held  guilty  of 
"willful  or  wanton  conduct,"  it  most  be 
shown  that  he  was  conscious  of  his  conduct, 
and  conscious,  from  his  knowledge  of  exist- 
ing conditions,  that  injury  would  likely  or 
probably  result  from  his  conduct,  and  that 
with  reckless  indifference  to  consequences 
he  consciously  and  intentionally  did  some 
wrongful  act  or  omitted  some  known  duty 
which  produced  the  injurious  result  Mont- 
gomery St  Ry.  V.  Rice,  38  South.  857,  142 
Ala.  674. 

"To  constitute  *willful  or  wanton  miscon- 
duct' there  must  be  actual  knowledge,  or  that 
which  is  esteemed  In  law  as  the  equivalent 
of  actual  knowledge,  of  the  peril  of  the  per- 
son injured,  coupled  with  a  conscious  fail- 
ure to  act  to  the  end  of  averting  the  injury." 
Mere  violation  of  a  statutory  duty  is  but  sim- 
ple negligence,  and  does  not  constitute  "will- 
ful or  wanton  misconduct."  Smith  v.  Cen- 
tral of  Georgia  R.  Co.,  51  South.  792,  793,  ia"» 
Ala.  407. 

The  word  "wanton,"  as  used  in  an  in- 
formation for  the  unlawful,  willful,  and  wan- 
ton killing  of  a  dog,  means  that  the  act 
must  have  been  committed,  regardless  of  the 
rights  of  another,  in  reckless  sport  or  under 
such  circumstances  as  evinces  a  wicked  or 
mischievous  intent  without  excuse.  Hender- 
son V.  State,  111  S.  W.  736,  53  Tex.  Cr.  R. 
533.  ^ 

In  an  action  against  a  railroad  'for  in- 
juries to  one  ejected  from  a  moving  freight 
train,  the  definition  of  the  word  "wanton," 
in  an  instruction  that  "by  wanton  or  will- 
ful injury  is  meant  an  injury  deliberately 
and  intentionally  Inflicted,  or  that  the  person 
or  persons  inflicting  the  injury  acted  with 
such  utter  disregard  of  plaintiLtTs  safety  that 
such  an  Intention  to  injure  him  may  be  in- 
ferred therefrom,"  was  too  narrow  in  its 
scope.  Southern  Pac.  R.  Co.  v.  Svensden* 
108  Pac.  262,  264,  13  Ariz.  Ill, 

Though  the  word  "wanton"  is  not  an  apt 
adjective  in  deM!ribing  **negligence,'  still, 
when  so  used,  the  expression  imports  both 
wantonness  and  negligence.  Campbell  v. 
Western  Union  Telegraph  Co.«  64  &  E.  571, 
572,  74  S.  C.  300. 

The  word  ^'wanton"  implies  tnrpitude* 
and  that  the  act  to  which  it  is  applied  was 
committed,  or  omitted,  of  willfal,  wicked  par- 
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POM.    Bailey  y.  North  Carolina  R.  Co.,  62 
S.  E.  912,  914,  149  N.  G.  169. 

A  count  is  demurrable  which  in  its  charg- 
ing part  alleges  that  the  act  was  recklessly 
"and"  wantonly  done  while  the  specification 
shows  that  it  was  recklessly  "or"  wantonly 
done;  "reckless*'  not  being  equivalent  to 
"wanton"  or  **intentlonal."  MerriU  v.  Shef- 
field Co.,  53  South.  219,  222,  169  Ala.  242. 

The  phrase  "wanton  and  willful  or  reck- 
less," in  an  Instruction,  in  an  action  for  in- 
juries in  a  collision  between  vehicles  driven 
by  plaintiff  and  defendant,  that  though  plain- 
tlflf  was  negligent,  yet  if  defendant's  conduct 
was  wanton  and  willful  or  reckless,  plaintiff 
might  recover,  might  be  considered  as  de- 
fining the  doctrine  of  comparative  negligence, 
which  does  riot  obtain  in  the  state.  Buxton 
V.  Ainsworth,  101  N.  W.  817,  818,  138  Mich. 
532,  5  Ann.  Cas.  146. 

Act  of  lunatio 

A  "wanton"  act  is  an  unrestrained  act, 
and  the  act  of  a  lunatic  is  of  that  character. 
Thus,  under  a  statute  giving  the  widow  and 
minor  children  of  one  killed  by  the  careless, 
"wanton,"  or  malicious  use  of  firearms,  not 
in  self-defense,  an  action  against  the  one  do- 
ing the  killing,  a  lunatic  is  liable  in  damages 
to  the  widow  of  a  deputy  sheriff,  whom  he 
killed  without  cause  while  the  deputy  was 
trying  to  take  him  in  custody  as  a  lunatic; 
the  killing  being  "wanton"  within  the  stat- 
ute. Young  V.  Young,  132  S.  W.  155,  156,  141 
Ky.  76. 

Malicloias  intent 

"The  tefm  'wanton'  has  no  peculiar  legal 
signification.  It  has  various  meanings  de- 
pending on  the  connection  in  which  it  is 
used.  It  may  mean  sportively,  playfully. 
When  used  to  characterize  wrongful  conduct, 
it  may  mean  foolhardiness,  heartlessness,  ma- 
liciousness, recklessness,  reckless  disregard 
of  the  ri^ht  of  others,  gross  carelessness,  or 
negligence."  As  used  in  an  instruction  that 
if  defendant  beat  plaintiff,  causing  him  pain 
and  injury,  the  jury  should  find  for  plaintiff, 
and  that  if  they  found  that  the  assault  was 
made  "wantonly"  they  might  also  assess 
smart  money,  it  meant  maliciously,  or  done 
on  purpose,  without  just  cause  or  excuse,  and 
could  not  have  been  understood  by  the  jury 
to  mean  anything  worse  or  more  damaging  to 
defendant  Cody  v.  Gremmler,  99  S.  W.  46, 
47,  121  Mo.  App.  359. 

The  words  "wanton,"  "willful,"  and  "un- 
lawful," do  not  necessarily  mean,  In  statutes 
on  malicious  mischief,  the  same  as  "mali- 
cious." The  word  "malicious,"  as  used  in  the 
statute  on  malicious  wounding  of  domestic 
animals,  means  actual  malice  toward  the 
owner,  and  any  evidence  which  fairly  shows 
that  the  act  was  necessary  to  prevent  in- 
jury to  the  accused  or  to  his  property  is 
admissible  on  the  issue  of  malice.  People  v. 
Jones,  89  N.  B.  752,  756,  241  Ill«  482,  16  Ann.  J 


Gas.  332  (citing  25  Cyc.  1677;  6  Words  and 
Phrases,  p.  4307;  Glover  ▼.  People,  68  N.  £. 
464,  204  111.  170). 

Willful  dlstingnUlied 

While  "wanton"  is  often  used  as  syn- 
onymous with  "willful,"  an  injury  may  be 
wanton  without  being  willful;  "wanton" 
lacking  the  element  of  intent  to  injure  con- 
tained in  "willful."  Thus  a  partial  employ- 
ment of  available  means,  evidencing  some 
degree  of  care,  shows  an  injury  not  to  be 
willful,  although  it  may  not  establish  that 
It  was  not  wanton.  Adler  y.  Martin  (Ala.)  59 
South.  597,  600. 

"  'Willful'  imports  a  much  more  positive 
afiimiative  mental  condition  prompting  the 
act  than  'wanton.'  "  Western  Union  Tel.  Co. 
V.  Catlett,  177  Fed.  71,  75,  100  C.  C.  A.  489. 

An  act  is  "willful"  where  the  resulting 
injurj'  is  intentional  or  the  natural  and  prob- 
able consequence  of  the  act  The  word  "wan- 
ton" is,  however,  more  comprehensive,  and 
to  constitute  "wantonness"  it  is  not  essen- 
tial that  the  injury  should  have  been  inten- 
tional or  the  probable  consequence  of  the 
wrongful  act:  It  siifflcing  that  the  act  indi- 
cates a  reckless  disregard  of  the  rights  of 
others,. a  reckless  indilference  to  results,  or 
that  the  Injury  is  the  likely  and  not  improb- 
able result  of  the  wrongful  act  Conchin  v. 
El  Paso  &  S.  W.  R.  Co.,  108  Paa  260,  262,  13 
Ariz.  259,  28  L.  R.  A.  (N.  S.)  88. 

WANTON  INJURY 

"Mere  proof  of  an  injury  caused  by 
breach  of  duty  to  exercise  ordinary  care  is 
not  sufficient  to  establish  a  cause  of  action 
for  a  'wanton  injury,'  and  a  person  cannot 
be  permitted,  in  an  action  charging  the  lat- 
ter, to  recover  for  the  former,  if  seasonable 
objections  are  made."  Turtenwald  v.  Wis- 
consin Lakes  Ice  &  Cartage  Co.,  98  N.  W.  948, 
949,  121  Wis.  65  (citing  Wilson  v.  Chippewa 
Valley  Electric  R.  Co.,  98  N.  W.  536,  120  Wis. 
636,  66  L.  R.  A.  912). 

Where  an  act  is  done  or  omitted  under 
circumstances  and  conditions,  known  to  the 
person,  that  his  conduct  is  likely  to  or  prob- 
ably will  result  in  injury,  and  through  reck- 
less indifference  to  consequences,  or  con- 
sciously and  intentionally,  he  does  a  wrong- 
ful act,  or  omits  an  act  which  he  ought  to 
have  done,  the  injury  inflicted  is  "wanton." 
Birmingham  Ry.,  light  &  Power  Co.  t.  Dren- 
nen,  57  South.  876,  878,  175  Ala.  838. 

WANTON  NEGI.ECT 

A  husband,  whose  income  had  been  in- 
sufficient to  support  his  wife  and  child,  but 
who  was  not  extravagant  or  unkind,  and  who, 
on  reduction  of  his  salary,  went  West,  con- 
tributing practically  nothing  to  the  wife's 
support  for  five  years,  during  which  time 
she  supported  herself  by  keeping  boarders, 
and  who  at  the  end  of  that  time  was  earning 
a  salary  and  hoping  to  have  his  wife  and 


WANTON  NEGLiaENCE 


1236 


WANTONLY 


child  with  him,  was  not  guilty  of  "wantonly 
and  cruelly*'  neglecting  to  support  his  family, 
within  the  meaning  of  the  statute.  Carson  v. 
Carson,  138  N.  W.  1076,  173  Mich.  452.  43 
L.  R.  A.  (N.  S.)  255. 

WANTON  NEGUGENOE 

See,    also,    Qroes    Negligence;     Willful 
Negligence. 

"Wanton  negligence"  always  Implies 
something  more  than  mere  negligence.  Bail- 
ey V.  North  Carolina  R.  Co.,  62  S.  B.  912,  914, 
149  N.  0.  169. 

"Wanton  negligence*'  consists  in  a 
heedless  and  reckless  disregard  for  another's 
rights,  with  the  consciousness  that  the  act  or 
omission  to  act  may  result  In  injury  to  that 
other.  Hazle  y.  Southern  Pac.  Co.,  173  Fed. 
431,  432. 

"Wanton  negligence"  exists  where  the 
person  guilty  thereof,  with  knowledge  of  facts 
and  circumstances  likely  to  result  in  Injury, 
exhibits  a  reckless  indifference  to  the  prob- 
able consequences  thereof.  Kramm  y.  Stock- 
ton Electric  B.  Co.,  86  Pac.  903,  904,  3  Cal. 
App.  606. 

An  instruction  that,  to  constitute  ''wan- 
ton negligence,"  an  act  done  or  omitted  must 
have  been  done  or  omitted  with  a  present 
knowledge  that  Injury  would  probably  result, 
is  correct  Alabama  Great  Southern  R.  Co.  v. 
Gust,  39  South.  654,  658,  144  Ala.  373  (citing 
Louisville  &  N.  R.  Co.  v.  Brown,  25  South. 
609,  121  Ala.  221;  Louisville  &  N.  R.  Co.  y. 
Banks,  31  South.  573,  132  Ala.  471). 

"Willful  or  wanton  negligence,"  whereby 
liability  la  incurred  irrespective  of  the  con- 
tributory negligence  of  the  party  injured,  is 
a  reckless  disregard  of  the  safety  of  the  per- 
son or  property  of  another,  by  falling,  after 
discovering  the  peril,  to  exercise  ordinary  care 
to  prevent  the  Impending  injury.  Gibbons  v. 
Northern  Paa  R.  Co.,  108  N.  W.  471,  472,  99 
Minn.  142  (citing  Alger,  Smith  &  Co.  y.  Du- 
luth-Superior  Traction  Co.,  101  N.  W.  298,  93 
Minn.  314). 

"Wanton  and  reckless  negligence"  on  the 
part  of  a  servant  of  a  railroad  company  in 
dealing  with  a  trespasser  on  Its  train  "in- 
cludes something  more  than  ordinary  Inad- 
vertence. In  its  essence  it  Is  like  a  willful, 
intentional  wrong.  It  Is  illustrated  by  an  act 
which  otherwise  might  be  unobjectionable, 
but  which  is  liable  or  likely  to  do  great  harm, 
and  which  Is  done  in  a  wanton  and  reckless 
disregard  of  the  probable  injurious  conse- 
quences." Plaintiff,  a  boy  from  eight  to  nine 
years  of  age,  who  lived  near  a  railroad  and 
was  familiar  with  trains,  was  injured  in 
jumping  off  a  slowly  moving  freight  car  on 
which  he  was  stealing  a  ride.  The  immediate 
cause  of  his  Jumping  was  an  order  of  the 
brakeman  to  get  off  "or  I'll  break  your  neck." 
There  was  no  such  apparent  probability  of 


the  injury  caused  as  to  indicate  tn  the  ten- 
guage  of  the  brakeman  wanton  and  teckleas 
negUgence.  Bjomquist  v.  Boston  4  A.  B.  Col, 
70  N.  E.  53,  55,  185  Mass.  130,  102  Am.  SL 
Rep.  332. 

A  boy  8%  years  old,  with  other  boys, 
stepped  from  a  retaining  wall  onto  one  of  the 
cars  of  a  standing  train,  and  sat  down  on  the 
car  till  it  started  up,  when,  proceeding  to 
walk  towards  the  rear  of  the  train,  be  lost 
his  balance  and  fell  between  the  cars.  He 
had  played  about  the  cars  before,  knew  he 
was  not  wanted  there,  and  was  familiar  with 
the  signals  for  stopping  and  starting  trains. 
Held,  that  a  "wanton"  disregard  for  his  safe- 
ty, making  the  company  liable,  was  not  shown 
by  the  starting  of  the  train  in  the  usual  way, 
without  first  removing  the  trespassers  or 
taking  measui^s  for  their  safety,  though 
a  few  minutes  before  it  was  started  a  brake- 
man  walked  past  them  on  the  car,  and  he  or 
another  brakeman,  while  standing  near  them, 
signaled  for  the  train  to  start  Anternoitz  y. 
New  York,  N.  H.  &  H.  R.  Co.,  79  N.  B.  789. 
790,  193  Mass.  542  (distinguishing  Bjornqulst 
v.  Boston  &  A.  R.  R„  70  N.  E.  63,  185  Mass. 
130,  102  Am.  St.  Rep.  332 ;  Albert  v.  Boston 
Elevated  Ry.,  70  N.  B.  52,  185  Mass.  210;. 
Mugford  y.  Boston  &  M.  R.  R.,  52  N.  B.  1078, 
173  Mass.  10). 

WANTONLT 

See  Rashly,  Recklessly,  or  Wantonly. 

"Wantonly"  means  without  reasonable 
excuse,  and  Implies  turpitude,  and  an  act  to 
be  done  wantonly  must  be  done  intentionally 
and  with  design,  without  excuse  and  under 
circumstances  evincing  a  lawless,  destructive 
spirit  It  is  a  reckless  disregard  for  the  law> 
ful  rights  of  others,  such  a  degree  of  rashness 
as  denotes  a  total  want  of  care  or  a  wiUing- 
ness  to  destroy,  although  destruction  itself 
may  have  been  unintentional.  Palmer  y. 
Smith,  132  N.  W.  614,  617, 147  Wis.  70. 

As  used  in  a  statute,  describing  an  of- 
fense as  consisting  in  willfully,  maliciously, 
and  '^wantonly"  tearing  down,  mutilating,  de- 
facing, or  injuring  any  building  standing  or 
being  upon  the  land  of  another,  or  held  in 
trust,  the  word  '^wantonly"  may  be  defined  as 
showing  reckless  disregard  of  the  lawful 
rights  of  the  owner  of  the  building,  and  heed- 
lessness of  the  necessary  results  of  the  act 
complained  of.  Werner  v.  State,  OT  N.  W. 
417,  419,  93  Wis.  2G6  (citing  Cobb  v.  Bennett, 
75  Pa.  326,  15  Am.  Rep.  752;  Stucke  y.  Mil- 
waukee &  M.  R.  Co.,  9  Wis.  202;  Lock  wood  y. 
Belle  City  St  R.  Co.,  65  N.  W.  870, 92  Wis.  97). 

By  the  expression  '^wantonly,**  as  used 
in  an  indictment  for  slander  by  imputing  to 
a  woman  a  want  of  chastity,  is  meant  that 
the  words  charged  to  have  been  uttered  by 
defendant  must  have  been  uttered  regardless 
of  the  consequences,  in  a  reckless  manner,  or 
under  such  circumstances  as  eyinced  a  nte- 
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chievons  intent  and  without  excuse.    Bain- 
water  v.  State,  81  S.  W.  38, 89»  46  Tex.  Or.  B. 

496. 

••Wantonly,"  as  used  to  cbaracterlze  the 
act  of  shooting  at  a  dog,  so  as  to  render  the 
person  shooting  guilty  of  malicious  mischief, 
means  that  the  act  must  have  been  committed, 
regardless  of  the  right  of  another,  in  reckless 
sport,  or  under  such  circumstances  as  evinced 
a  wicked  and  mischievous  intent,  and  with- 
out excuse.  Ross  v.  State  (Tex.)  108  S.  W. 
697. 

The  complaint  in  an  action  for  the  death 
of  a  person  struck  by  a  train,  which  alleges 
that  defendant  "unlawfully  and  grossly,  neg- 
ligently and  wantonly,  omitted  to  give  any 
signal,"  and  ran  the  train  at  a  "speed  grossly, 
negligently,  and  wantonly  high,*'  and  "un- 
lawfully, wantonly  and  grossly,  carelessly  and 
negligently,**  ran  the  train  over  decedent,  and 
which  charges  a  violation  of  a  municipal  or- 
dinance regulating  the  speed  of  trains,  and 
which  states  the  facts  showing  the  relative 
situation  of  the  parties  at  the  time  and  be- 
fore the  accident,  charges  negligence,  for  the 
word  "unlawfully"  refers  to  the  alleged  viola- 
tion of  the  ordinance,  and  the  words  "will- 
fully" aijd  "wantonly**  merely  meaning  "reck- 
lessly** or  "heedlessly.**  Neary  v.  Northern 
Pac.  Ry.  Co.,  110  Pac.  226,  231,  41  Mont  480. 

A  manifestly  Injurious  act,  done  willful- 
ly, in  reckless  disregard  of  the  rights  of  oth- 
ers, is  done  "wantonly,**  within  a  statute  pro- 
viding punishment  for  willfully  and  mali- 
ciously cutting  trees;  and  a  tree  warden  wan- 
tonly cut  a  tree  on  private  land,  where  he  did 
not  try  to  ascertain  what  his  rights  and  du- 
ties were.  Commonwealth  v.  Byard,  86  N.  B. 
285,  286,  200  Mass.  175,  20  L.  R.  A.  (N.  SO 
814. 

The  term  "wantonly**  is  of  greater  signif- 
icance than  "willfully,**  and  Includes  It 
State  v.  Pellerin,  43  South.  159,  160,  U8  La. 
547. 

Reokleraly  synonymous 

See  Reckless — Recklessly — Recklessness. 

'WANTONNESS 

"Wantonness"  is  the  conscious  failure  by 
one  charged  with  a  duty  to  exercise  due  care 
and  diligence  to  prevent  an  Injury  after  the 
discovery  of  the  peril,  or  under  circumstances 
where  he  is  charged  with  a  knowledge  of  such 
peril,  and  being  conscious  of  the  Inevitable  or 
probable  results  of  such  failure.  Brown  v. 
St  Louis  &  S.  P.  R.  Co.,  55  South.  107,  109, 
171  Ala.  310j  Birmingham  Ry.,  Light  &  Pow- 
er Co.  V.  Williams.  48  South.  93,  96,  158  Ala. 
881. 

"Wantonness"  Implies  a  willingness  to 
inflict  injury,  or  a  willfulness  In  pursuing  a 
course  of  conduct  which  will  naturally  or 
probably,  result  in  disaster,  or  an  intent  to 
perpetrate  a  wrong.  Louisville  &  N.  R.  Go.  v. 
Orr,  26  South.  35,  41,  121  Ala.  489  (citing 


Georgia  Pac  B.  Go.  ▼.  Lee,  9  South.  230,  92 
Ala.  262). 

"Willfulness,"  or  "wantonness,"  as  ap- 
plied in  cases  of  Injury  to  a  person  by  a 
breach  of  duty,  where  the  peril  of  the  person 
injured  Is  known,  means  a  direct  Intent  to 
inflict  injury,  or  an  act  done,  or  omitted, 
with  the  consciousness  that  the  act,  or  omis- 
sion, will  probably  eventuate  in  Injury.  An- 
nlston  Electric  &  Gas  Go.  y.  Rosen,  48  South. 
798,  802,  159  Ala.  195, 133  Am.  St  Rep.  321. 

"Wantonness,**  as  applied  to  negligence, 
consists  in  consciousness,  from  knowledge  of 
the  existing  circumstances,  that  the  conduct 
of  the  negligent  person  will  probably  result 
in  injury,  coupled  with  a  reckless,  but  unin- 
tentional, disregard  of  the  nature  or  probable 
consequences  of  his  acts.  Southern  Ry.  Co.  v. 
Bennefleld,  55  South.  252,  353,  172  Ala.  588, 
35  L.  R.  A.  (N.  S.)  420. 

"Wantonness"  Is  a  conscious  failure  by 
one  charged  with  a  duty  to  exercise  due  care 
to  prevent  an  injury,  after  the  discovery  of 
the  peril,  with  knowledge  of  the  probable  re- 
sults of  such  failure,  and  It  la  immaterial 
whether  such  failure  is  occasioned  by  an  act 
of  omission  or  commission;  and  one  may  be 
guilty  of  wanton  misconduct  without  actual 
intention  to  injure  any  one.  Birmingham 
Ry.,  Light  &  Power  Co.  v.  Murphy,  56  South. 
817,  819,  2  Ala.  App.  588. 

"Wantonness**  is  the  legal* equivalent  of 
**wlllfulness.**  In  an  action  for  personal  in- 
juries, a  complaint  averring  that  the  act 
complained  of  was  "willfully  or  wantonly 
done'*  is  not  demurrable  because  the  aver- 
ment is  in  the  alternative  form.  Mobile,  J. 
&  K.  C.  R.  Co.  V.  Smith,  40  South.  763,  764, 
146  Ala.  312. 

In  order  to  constitute  "willfulness,**  or 
"wantonness,**  or  reckless  indifference  to  prob- 
able consequences,  the  act  done  or  omitted 
must  be  done  or  omitted  with  a  knowledge  or  a 
present  consciousness  that  injury  will  proba- 
bly result;  and  this  consciousness  is  not  to  be 
implied  from  mere  knowledge  of  the  elements 
of  the  dangerous  situation  a  person  may  be 
in  and  negligent  and  inadvertent  acts  in  re- 
spect of  the  peril.  Duncan  v.  St  Louis  &  S. 
P.  R.  Co.,  44  South.  418,  423.  152  Ala.  118. 

"Wantonness**  is  but  descriptive  of  a 
condition  so  consciously  leading  to  harmful 
results  that  the  party  charged  may  be  deemed 
to  have  intended  such  results  for  his  con- 
scious dereliction  or  aflSrmative  action.  To  a 
count  in  a  complaint  alleging  willfulness 
and  wantonness,  by  which  decedent  received 
fatal  injuries,  contributory  negligence  is  no 
defense,  and  to  such  a  count  the  only  proper 
plea  is  a  general  traverse.  Louisville  &  N. 
R.  Co.  V.  Perkins,  44  South.  602,  604,  152  Ala. 
133. 

"Wantonness**  consists  in  consciousness 
on  the  part  of  the  person  charged  with  it, 
from  his  knowledge  of  existing  circumstances 
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and  conditions,  that  his  conduct  will  probably 
result  in  injury,  and  yet,  with  reckless  indlf* 
ference  or  disregard  of  the  natural  or  prob- 
able consequences,  but  without  intention  to 
inflict  injury,  he  does  or  falls  to  do  the  par- 
ticular act ;  thus,  where  a  motorman  ran  into 
a  station  at  a  rapid  rate  of  speed,  with 
knowledge  that  persons  might  be  struck  and 
injured,  the  facts  were  suthdent  to  indicate 
wantonness.  Birmingham  Ry.,  Light  &  Pow- 
er Co.  y.  Landrum,  45  South.  198,  202,  153 
Ala.  192,  127  Am.  St.  Rep.  25. 

A  count  of  a  complaint  alleging  that  de- 
fendant's servant  "wantonly,  recklessly,  and 
intentionally"  injured  plaintiff  amounts  to  a 
charge  of  wantonness  and  intentional  in- 
Jury.  Birmingham  Ry.,  Light  &  Power  Co. 
V.  Lee,  45  South.  292,  293,  153  Ala.  79  (citing 
Alabama  Great  Southern  R.  Co.  v.  Williams, 
37  South.  255,  140  Ala.  237). 

While  carelessness  does  not  necessarily 
imply  "wantonness,'*  wantonness  may  include 
negligence,  since  wantonness  may  exist  with- 
out an  intent  to  injure.  Kramm  v.  Stockton 
Electric  R.  Co.,  86  Pac.  903,  904,  3  C^l.  App. 
606. 

"Recklessness"  and  "wantonness"  are 
stronger  terms  than  ordinary  negligence,  and 
mean  a  disregard  of  security  equivalent  to 
bad  faith  and  a  willful  or  malicious  disposi- 
tion to  injure.  To  constitute  wantonness, 
there  must  be  a  design,  purpose,  or  Intent  to 
do  wrong  or  cause  the  injury,  thoug:b  reck- 
lessness amounting  to  an  utter  disregard  of 
consequences  will  supply  the  place  of  a  spe- 
cific intent.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Lacy,  97  Pac.  1025,  1027,  78  Kan.  622. 

As  applied  to  acts  causing  injury  by  em- 
ployes in  charge  of  dangerous  instrumental- 
ities, "wantonness"  implies  conduct  constitut- 
ing a  failure  to  take  measures  for  the  protec- 
tion of  a  person  in  danger  only  when  the  em- 
ploy6  actually  knows  of  his  presence,  or  when 
the  situation  is  substantially  the  same  as 
though  the  employ^  bad  such  knowledge,  to 
wit,  when  such  knowledge  may  fairly  be  im- 
puted to  him.  It  is  not  enough  for  that  pur- 
pose that  exercise  of  ordinary  diligence  would 
have  advised  him  of  the  fact,  for  his  omis- 
sion of  duty  in  that  regard  amounts  only  to 
negligence,  nor  is  it  enough  that  he  knows 
some  one  might  be  in  the  place  of  danger. 
The  probability  must  be  so  great  and  its  ob- 
viousness so  insistent  that  the  employ^  must 
be  deemed  to  reaUze  the  likelihood  that  a 
catastrophe  is  imminent,  and  he  would  omit 
reasonable  effort  to  prevent  it  because  indif- 
ferent to  the  consequences.  Atchison,  T.  & 
S.  P.  Ry.  Co.  V.  Baker,  98  Pac.  804,  806,  79 
Kan.  183,  21  L.  R.  A.  (N.  S.)  427. 

"Wantonness"  or  willfulness  \b  such 
gross  want  of  care  and  regard  for  the  rights 
of  others  as  show  a  disregard  of  consequenc- 
es or  a  wlllingnoss  to  inflict  an  injury. 
Cleveland,  C,  C.  &  St  L.  R.  Co.  v.  Rlcker,  116 
111.  App.  428,  432. 


"Willfulness,"  "wanton  negligence,"  and 
"wantonness,"  are  terms  used  in  many  states 
without  any  clearly  deflned  distinction,  but 
are,  generally  speaking,  regarded  as  equiva- 
lent and  interchangeable.  Pittsburgh,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Ferrell,  78  N.  B.  988,  998, 
39  Ind.  App.  515. 

"Wantonness"  is  an  advertent  or  con- 
scious failure  to  observe  due  care.  Tinsley 
V.  Western  Union  Telegraph  Co.,  51  S.  E-  913, 
914,  72  S.  C.  35a 

"Wantonness"  is  properly  defined  as  a 
conscious  failure  to  observe  due  care ;  a  con- 
scious invasion  of  the  rights  of  another;  an 
intentional  doing  of  an  unlawful  act,  know- 
ing such  act  to  have  been  unlawful.  Bussey 
V.  Charleston  &  W.  C.  Ry.  Co.,  55  &  E.  163. 
167,.  75  S.  C.  116. 

Each  of  the  words,  "wantonness,"  "will- 
fulness," and  "recklessness,"  embodies  the 
element  of  maUce,  either  express  or  implied, 
and  are  in  law  substantially  the  ecjuivalent 
of  each  other,  in  so  far  as  they  give  rise  to 
an  action  based  upon  punitive  damages.  Hull 
V.  Seaboard  Air  Line  Ry.,  57  S.  E.  28,  76  S. 
C.  278,  10  L.  R.  A.  (N.  S.)  1213  (Citing  Pickett 
V.  Southern  Ry.  Co.,  Carolina  Division,  48  S. 
E.  466,  69  S.  C.  445). 

WAR 

See  Civil  War;  Contraband  of  War;  In 
Time  of  War;   Prisoners  of  War. 

"War"  is  that  state  in  which  a  nation 
prosecutes  its  rights  by  force.  The  "Boxer 
Uprising"  in  China,  in  June,  1900,  during 
which  the  United  States  assembled  an  army 
of  15,000  men,  over  5,000  of  which  were  or- 
dered to  and  did  proceed  to  China  to  assist 
the  forces  of  allied  nations  in  quelling  the 
uprising  and  to  release  the  accredited  repre- 
sentatives of  the  United  States  then  impris- 
oned within  the  city  of  Pekin,  during  which 
the  pay  of  the  officers  and  men  in  the  United 
States  military  service  was  increased  to  a 
war  basis,  constituted  "a  time  of  war,"  with- 
in the  flfty-eighth  article  of  war,  providing 
for  the  trial  of  certain  offenses  committed  by 
soldiers  in  time  of  war  by  military  court- 
martial.  Hamilton  v.  McClaughry,  136  Fed. 
445,  449  (quoting  and  adopting  definition  in 
Prize  Cases,  67  U.  S.  [2  Black]  666.  17  L.  Ed. 
459). 

As  used  in  testimony  that  the  witness 
knew  the  testator  in  1862  and  understood 
that  he  died  during  the  war,  the  word  "war** 
must  be  understood  as  the  war  between  the 
states.  McDoel  v.  Jordan  (Tex.)  151  &  W. 
1178, 1179. 

WARD 

Pneblo  Indians 

See  Pueblo  Indians. 

Public  division 

Under  Const.  1898,  art.  270,  the  police 
Jury  is  without  power  to  order  an  elec*ttoD 
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for  special  taxes  in  aid  of  a  railroad  in  a 
Justice  of  the  peace  ward  forming  a  part  of 
a  regular  parish  ward ;  the  "ward"  mention- 
ed in  such  article  being  a  public  division  of 
the  parish  commonly  called  a  "police  ward." 
Daigle  V.  Opelousas,  G.  &  N.  B.  Ry.  Co.,  60 
South.  846,  847, 124  La.  1047. 

A  parish  precinct  is  not  one  of  the  sub- 
divisions mentioned  in  Const,  art  232,  au- 
thorizing special  election  to  be  held  in  any 
parish,  municipal  corporation,  ward,  or 
school  district  Regard  v.  Police  Jury  of 
Avoyelles,  42  South.  438, 117  La.  052. 

WARD  SCHOOI. 

As  district  school,  see  District  SchooL 

WARDEN 

As  officer,  see  Officer* 

WARE 

See  Stock  of  Goods,  Wares,  and  Mer- 
chandise. 

Goods,  wares,  and  merchandise,  see 
Goods. 

WAREHOUSB 

See  Public  Warehouse. 

A  "warehouse"  is  "a  house  in  which 
wares  or  goods  are  kept;  a  storehouse." 
Adams  County  v.  Kansas  City  &  O.  Ry.  Co., 
09  N.  W.  245,  247,  71  Neb.  549  (quoUug  Cent. 
Diet). 


A  bam  signifies  a  place  greatly  different 
from  a  wharf  or  "warehouse,"  and  does  not, 
within  any  ordinarily  accepted  meaning  of 
the  word,  indicate  a  place  where  the  business 
of  "storing  the  goods  of  others  for  hire"  is 
conducted.  McReynolds  y.  People^  82  N.  £. 
945,  950,  230  111.  623. 

Elevator 

'  An  elevator  is  not  necessarily  a  ware- 
house, within  the  scope  of  the  word  "ware- 
house" as  used  in  a  policy  of  insurance  on 
wheat  while  contained  in  a  warehouse  of  a 
certain  mill;  and  where  it  appeared  that  the 
mill  owned  a  warehouse  proper  and  an  ele- 
vator, sometimes  called  an  "elevator  ware- 
house," but  the  wheat  in  question  was  con- 
tained in  the  elevator,  there  was  a  latent  am- 
biguity, authorizing  the  admission  of  parol 
evidence;  and  as  the  hazard  and  rate  were 
greater  in  the  case  of  the  elevator,  there  was 
no  liability  on  a  policy  covering  the  wheat 
only  while  contained  in  the  warehonse. 
Fireman's  Fund  Ins.  Co.  v.  Aachen  &  Munich 
Fire  Ins.  Co.,  84  Pac.  253-255,  2  Gal.  App. 
690. 

Truck 

Where  dutiable  goods  are  removed  from 
a  warehouse  without  payment  of  duty  and 
subsequently  concealed,  the  truck  on  which 
the  goods  are  removed  cannot  be  considered 


to  be  a  "warehouse^"  within  Rev.  St  i  2987, 
making  it  an  offense  to  remove  dutiable  goods 
from  a  warehouse  without  payment  of  duty, 
etc.  United  States  v.  Ehrgott,  182  Fed.  267, 
273. 

WAREHOUSE  PZJLTFORK 

As  house,  see  House. 

WAREHOUSB  RECEIPT 

As  scrip,  see  Scrip. 

An  instrument  on  its  face  showing  that 
the  signer  has  in  his  possession  designated 
goods  of  another  for  storage  and  obligating 
him  to  deliver  the  same  to  a  specified  person, 
or  to  his  order,  or  bearer,  on  return  of  the 
Instrument,  is  a  "warehouse  receipt"  within 
Act  Sept  24,  1866  (P.  L.  [1867]  1363),  and 
negotiable.  National  Union  Bank  of  Read- 
ing y.  Shearer,  74  Atl.  351,  226  Pa.  470,  17 
Ann.  Cas.  664. 

Where  the  owner  of  a  majority  of  the 
stock  of  a  mining  company  and  of  a  furnace 
company  caused  the  furnace  company  to  issue 
without  consideration,  but  with  no  fraudu- 
lent intent,  storage  warrants  in  the  usual 
form  of  warehouse  receipts  on  the  iron  in  its 
yards  in  favor  of  the  mining  company,  but 
there  was  no  actual  delivery  of,  nor  agree- 
ment to  purchase,  the  iron,  such  warrants 
were  not  "warehouse  receipts,"  not  being 
issued  by  a  warehouseman  storing  goods  for 
compensation.  Geilfuss  v.  Corrigan,  70  N. 
W.  306,  311,  05  Wis.  651,  87  L.  B.  A.  166,  60 
Am.  St  Rep.  143. 

WAREHOUSEMAir 

A  "warehouseman"  is  one  who  receives 
into  his  warehouse  goods  and  merchandise 
for  storage  for  hire.  In  re  Rohrer,  186  Fed. 
997,  1000 ;  State  v.  Minneapolis  &  St  L.  Ry. 
Co.,  131  N.  W.  1075,  1077,  115  Minn.  116; 
American  Can  Co.  v.  Erie  Preserving  Co.,  171 
Fed.  540,  547. 

A  "warehouseman"  is  one  who  receives 
and  stores  goods  as  a  business  for  a  compen- 
sation or  profit  Act  Sept.  24,  1866  (P.  L. 
[1867]  1363),  making  a  warehouse  receipt  ne- 
gotiable, does  not  define  a  "warehouseman," 
and  there  is  nothing  in  it  requiring  him  to 
hold  himself  out  to  the  general  public  as  such. 
National  Union  Bank  of  Reading  v.  Shearer, 
74  Atl.  351,  352,  225  Pa.  470,  17  Ann.  Cas. 
664. 

Under  Laws  1907,  c.  732,  §  27,  now  Gen- 
eral Business  Law  (Consol.  Laws,  c.  20)  §  112, 
limiting  the  right  to  a  lien  for  charges  for 
storing  property  to  a  "warehouseman,"  who 
is  defined  as  one  engaged  in  the  business  of 
storing  goods  for  profit,  a  casual  bailee  of 
property  is  not  entitled  to  a  lien  for  storage 
charges.  Alton  v.  New  York  Taxlcab  Co., 
121  N.  Y.  Supp.  271,  272,  66  Misc.  Rep.  191. 

Laws  1903,  c.  391,  entitled  "An  act  to 
facilitate  the  sale  of  perishable  or  unclaimed 
property  in  the  possession  of  common  car- 
riers," section  8  of  which,  relating  to  proper- 
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ty  not  perishable,  provides  that  when  any 
such  property — 1.  e.,  property  delivered  to  any 
common  carrier,  forwarding  merchant,  wharf- 
inger, or  warehouseman  for  carriage  or  stor- 
age— "shall  not  be  claimed  or  taken  away 
within  one  year  after  It  shall  have  been  so 
received,  the  same  may  be  sold,"  etc.,  applies 
only  to  such  warehousemen  as  are  also  com- 
mon carriers,  or  perform  a  service  incident  to 
that  of  common  carriers,  and  not  to  ware- 
housemen engaged  in  the  business  of  the  mere 
storage  of  goods  for  hire,  the  method  of  en- 
forcing the  Hen  of  which  is  provided  by  St. 
1898,  §  3347.  Devlin  v.  Wisconsin  Storage 
Co.,  133  N.  W.  578,  147  Wis.  518. 

Oarrler 

Where  a  carrier  voluntarily  receives 
trunks  containing  samples  an  unreasonable 
time  before  the  owner  intended  to  take  pas- 
sage, it  is  liable  for  their  loss  as  a  *'ware- 
houseman."  Flelschman,  Morris  &  Go.  v. 
Southern  Ry.,  56  S.  B.  974,  976,  76  S.  C.  237, 
9  L.  R.  A  (N.  S.)  519  (citing  6  Cyc.  670;  Den- 
ver, etc.,  R.  Co.  V.  .Peter.son,  97  Am.  St.  Rep. 
102,  note ;  Murray  v.  International  Steamship 
Co.,  64  Am.  St  Rep.  290,  note;  Rossler  v. 
Wabash  R.  Co.,  91  S.  W.  1018,  115  Mo.  App. 
515). 

A  commercial  railroad,  which  maintains 
a  warehouse  merely  for  the  purpose  of  re- 
ceiving goods  for  shipment  and  storing  goods 
shipped  to  such  point,  and  does  not  seek  or 
solicit  goods  for  storage,  but  merely  stores  in 
such  warehouse  the  goods  of  consignees,  for 
the  reason  that  such  consignees  fail  or  refuse 
to  call  for  and  receive  the  same,  and  charges 
only  for  such  storage  the  amount  authorized 
by  the  Railroad  Commission  of  the  state,  and 
for  the  time  so  authorized,  is  not  subject  to 
the  provision  of  a  municipal  ordinance  levy- 
ing an  occupation  tax  upon  "warehousemen." 
When  a  municipality  is  prohibited  by  law 
from  taxing  the  general  business  of  a  com- 
mercial railroad  as  a  common  carrier,  it  can- 
not segregate  from  such  business  a  necessary 
incident,  and  classify  it  as  an  occupation,  and 
tax  it  as  such.  Town  of  Arlington  v.  Central 
of  Georgia  Ry.  Co.,  56  S.  E.  1015,  1017,  127 
Ga.  721  (citing  Hewin  v.  City  of  Atlanta,  49 
S.  E.  765, 121  Ga.  723,  67  L.  R.  A.  795,  2  Ann. 
Cas.  296). 

As  depositary  for  liire 

See  Depositary  for  Hire. 

Paotor  distinsiiished 

Rev.  St  1895,  art  4314,  making  it  unlaw- 
ful for  any  factor,  commission  merchant,  or 
other  person  to  employ  any  other  than  a  pub- 
lic weigher  to  weigh  produce  sold  or  offered 
for  sale,  does  not  apply  to  maintaining  a  pub- 
lic warehouse  and  purchasing  and  selling 
produce  without  authority  to  sell  for  his  prin- 
cipal and  without  selling  in  behalf  of  the 
owner,  fbr  he  Is  a  mere  "warehouseman,** 
and  not  a  ''factor."  Hwlgepeth  v.  Hamilton 
Warehouse  Co.  (Tex.)  128  S.  W.  709,  710,  (cil> 


ing  8  Words  and  Phrases,  !».  2640,  and  8 
Words  and  Phrases,  p.  7392), 

Safe  deposit  Tanlt 

A  person  in  the  business  of  running  safe 
deposit  vaults  and  warehousing  valuable 
goods  for  hire  is  a  warehouseman  within  P. 
L.  1907,  p.  357,  §  58,  defining  "warehouseman" 
to  mean  a  person  lawfully  engaged  in  the 
business  of  storing  goods  for  profit  New 
Jersey  Title  Guarantee  &  Trust  Cd.  ▼.  Rector, 
75  Atl.  931,  932,  76  N.  X  Bq.  587. 

As  trustee 

See  Trustee. 

WABEHOUSmO 

See  Field  Storage  Warehousing. 


WARNING— WARNED 

See  Proper  Warning. 

"Warning*'  Is  defined  to  mean  preTlous 
notice,  caution  against  danger.  Antonlan  ▼. 
Southern  Pac.  Co.,  100  Pac.  877,  883,  9  Cat 
App.  718. 

A  charge  permitting  plaintiff  to  recover 
for  injuries  inflicted  by  a  street  car  if  de- 
fendant's agents  operating  the  car  failed  to 
use  due  care  in  giving  "proper" '  warning  of 
the  approach  of  the  car,  was  not  erroneous 
because  of  fhe  use  of  the  word  "proper";  it 
being  without  meaning  in  that  connection, 
since  •'warning"  as  understood  could  only 
mean  notice  of  approaching  danger,  and,  if 
warning  was  given,. it  was  sufilcient  Engel- 
man  v.  Metropolitan  St  Ry.  Co.,  113  8.  W* 
700,  703,  138  Mo.  App.  514. 

The  duty  of  the  master  to  warn  a  serr- 
ant  ordinarily  relates  only  to  those  nonobvl- 
ous  dangers  which  are  not  known  to  the  serv- 
ant, and  which  are  or  ought  to  be  known  to 
the  master,  though  in  common  parlance  the 
words  "warn"  and  "warning"  have  a  broader 
application,  and  are  often  used  as  designating 
the  cries  and  signals  which  are  used  by  ex- 
perienced workmen  for  mutual  convenience 
and  as  a  part  of  the  method  of  co-operation. 
Galloway  v.  J.  W.  Turner  Improvement  Co., 
126  N.  W.  1033,  1035,  148  Iowa,  93. 

As  used  in  a  special  finding  that  the  wire 
broke  as  plaintiff  was  passing  under  it,  '^Rlth- 
out  warning,"  the  term  "warned"  woold  ap- 
ply rather  to  plaintiff  than  to  the  defendant 
street  car  company,  which  might  rather  be 
said  to  be  "advised"  of  the  danger;  and 
hence  the  interrogatory  would  not  be  con- 
strued as  negativing  notice  to  the  company, 
and  therefore  would  not  overthrow  the  gen> 
eral  verdict  for  the  plaintiff.  Citizens'  St 
R.  Co.  T.  Batley,  65  N.  B.  2,  3,  4,  159  Ind. 
368. 

AdTtse  synonymoiis 

A  confession  stating  that  accused  was  ad- 
vised by  the  county  attorney  is  not  insafll- 
cient  for  its  use  of  the  word  "advised"  for 
'  "warned"  as-  any  words  which  would  show 
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that  the  offender  was  informed  of  Ills  rights 
and  then  yolnntarlly  made  the  confesslbn  to 
the  person  who  gave  him  such  information 
would  amount  to  a  compliance  with  the  stat- 
ute. Oyerstreet  y.  State  (T^.)  150  S.  W. 
899,900. 

Railroad  orossliii^ 

**A  railway  crossing  is  itself  a  place  of 
danger,  and  is  an  effectual  warning  of  dan- 
ger, a  warning  which  must  always  he  heeded, 
and  the  exercise  of  ordinary  care  in  traveling 
over  such  a  place  is  not  excused  by  the  neg- 
ligent omission  of  the  railway  company  Itself 
to  exercise  reasonable  care.  Nor  is  it  the 
law  that,  when  a  railroad  company  adopts 
safety  gates  or  any  other  appliance  for  the 
protection  of  the  public,  the  public  is  thereby 
absolved  from  all  duty  of  taking  care  of  it- 
self. A  person  Is  still  required  to  exercise 
due  and  ordinary  care,  and  while  the  quan- 
tum of  care  which  will  be  reasonable  may  be 
less  where  the  gates  are  provided  and  are 
relied  upon  by  the  traveler,  still  the  gates 
themselves  are  not  «n  assurance  and  a  war- 
ranty such  as  to  Justify  a  traveler  in  going 
blindly  ahead  in  total  disregard  of  all  ordi- 
nary precautions.'*  Koch  v.  Southern  Cali- 
fornia B.  Co.,  84  Pac  176-178,  148  CaL  677, 
4  L.  R.  A.  (N.  S.)  521,  113  Am.  St  Rep.  332, 
7  Ann.  Cas.  795. 

WARPING 

"Warping'*  is  a  process  of  taking  raw 
silk  from  the  spool  and  arranging  longitudi- 
nally a  sufficient  number  of  yams  of  soffl- 
cient  length  and  quality  to  eonstitate  a  warp 
of  *  the  precise  size  and  quality  of  the  fabric 
to  be  produced.  But  as  to  woven  fabrics  the 
operation  of  warping  is  not  part  of  the  pro- 
cess of  weaving,  within  the  purview  of  Tar- 
iff Act  July  24,  1907,  c.  11,  providing  that 
the  component  material  of  chief  value  in 
imi>orted  merchandise  shall  be  determined 
by  the  ascertained  value  of  such  material  in 
its  condition  as  found  in  the  article.  United 
States  V.  Hoeninghaus  &  Curtiss,  137  Fed. 
478,  479,  69  C.  C.  A.  626;  Hoeninghaus  & 
Curtis  V.  United  States,  131  Fed.  570,  571. 

WARRANT 

See  Convey  and  Warrant;  County  Wat- 
rant  ;  Township  Warrant 

Covenant  of  warranty  as  contract,  see 
Contract 

Draw  warrant  see  Draw. 

Issuance,  as  commencement  of  action, 
see  Commencement  of  Action. 

In  a  stipulation  in  an  insurance  contract 
that  it  is  "warranted  by  the  assured  that 
due  diligence  be  used  that  the  automatic 
sprinkler  system  shall  at  all  times  be  main- 
tained in  good  working  order/'  the  word 
••warranted"  added  nothing  to  the  force  of 
the  stipulation,  as  the  expression  of  (he  word 
"warranty"  does  not  nect  ssarily  constitute  a 


warranty,  and  it  must  be  used  in  Its  ordinary 
signification.  Port  Blakely  Mill  Co.  v. 
Springfield  Fire  &  Marine  Ins.  Ca,  110  Pac. 
36,  39,  59  Wash.  501,  140  Am.  St  Rep.  8a3. 

A  mere  ''warrant'*  locatable  on  any  pub- 
lic land,  cannot  be  considered  as  the  equiva- 
lent of  a  "certificate  of  entry,"  or  receiver's 
receipt,  showing  that  the  applicant  has  paid 
for  a  particular  tract  of  land  and  is  entitled 
to  a  patent  therefor.  J.  W.  Frellsen  &  Co. 
V.  Crandell,  45  South.  558,  559,  120  La.  712. 

The  usual  rule  is  that  when  an  officer 
of  a  public  corporation,  be  it  state,  county, 
or  town,  draws  upon  another  officer  of  the 
same  public  corporation  for  the  purpose  of 
discharging  a  public  liability,  whether  the 
draft  is  by  authorization  of  statute  or  by 
settled  usage,  it  is  ordinarily  known  as  a 
"warrant,'*  and  is  not  commercial  paper  in 
the  sense  of  the  law  merchant,  and  no  pecu- 
liar estoppel  arises  with  reference  to  it  Pen- 
sion checks,  or  warrants,  issued  by  a  pension 
agent  of  the  United  States  on  an  assistant 
treasurer,  are  commercial  pai)er,  and  the 
right  of  the  United  States  to  recover  from 
one  to  whom  such  a  check  was  paid  on  a 
forged  indorsement  of  the  name  of  the  payee 
is  governed  by  the  ordinary  rules  applicable 
to  such  paper.  Nat.  Exchange  Bank  of  Prov- 
idence V.  United  States,  151  Fed.  402,  407,  80 
0.  C.  A.  632. 

A»  oertftiloat^ 

See  Certificate. 
In  oonveyanoe  or  sales 

By  the  express  terms  of  Conveyance  Act, 
1 11  (1  Starr  &  C.  Ann.  St.  1896,  p.  924,  c.  30). 
a  conveyance  using  the  word  "warrant"  is  to 
be  construed  as  if  full  covenants  of  seisin, 
good  right  to  convey,  against  incumbrances, 
of  quiet  enjoyment,  and  general  warranty 
were  contained  therein.  King  v.  King,  74 
N.  E.  89,  94,  215  111.  100. 

Under  Code  1892,  (  2479,  providing  that 
a  conveyance  of  land  in  the  following  form, 
"I  convey  and  warrant,"  etc.,  shall  be  effect- 
ual to  transfer  right  title,  claim,  and  posses- 
sion, and  section  2480,  declaring  that  the 
word  "warrant'*  shall  constitute  a  covenant 
that  the  grantor  will  forever  warrant  and  de- 
fend the  title,  the  word  "warrant"  consti- 
tutes a  warranty  of  the  possession  as  well 
as  of  the  title.  Allen  v.  Caffee,  38  South.  186, 
85  Miss.  766. 

Where  a  mortgage  states  that  the  mort- 
gagor mortgages  and  "warrants'*  the  prop- 
erty to  the  mortgagee,  by  the  use  of  the  word.s 
"and  warrants"  the  mortgage  executed  is  to 
be  construed  as  if  full  covenants  of  seisin, 
good  ri^ht  to  convey  against  incumbrances, 
Quiet  enjoyment  and  general  warranty  were 
fully  written  therein.  Roderick  v.  McMee- 
kin,  68  N.  E.  473,  477,  20i  111.  625  (citing  1 
Starr  &  C.  Ann.  St  Ibdii  [2d  FA.]  p.  924). 

The  word  "warranted,"  as  used  in  Code, 
art  81,  i  146  (Acts  1S98.  p.  819,  c.  275),  ol>lig 
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ing  a  person  loaning  money  on  a  mortgage 
on  property  in  the  9tate  to  make  affidavit 
that  he  has  not  required,  and  will  not  re- 
quire, the  mortgagor  to  pay  the  taxes  on  the 
interest  warranted  to  be  paid  in  advance, 
etc.,  was  Intended  to  mean  "covenanted,'* 
and  the  section,  as  amended  by  Acts  1902,  p. 
33,  c.  26,  uses  the  word  "covenanted."  The 
section  does  not  apply  to  a  mortgage  to  se- 
cure the  purchase  money  of  the  mortgaged 
article.  Interest  not  being  covenanted  for,  or, 
so  far  as  appears,  secretly  or  indirectly  pro- 
vided for.  Salabes  y.  J.  Gastelberg  &  Sons, 
57  AtL  20,  22,  08  Md.  645,  64  L.  R.  A.  800. 

In  praotioe 

The  word  "warrant,"  as  used  in  section 
16  of  the  charter  of  the  city  of  Talapoosa 
(Acts  1888,  p.  240),  pro\iding  that  all  process- 
es, writs,  warrants,  sulpx^nas,  or  other  pa- 
pers shall  be  issued  by  the  clerk  of  council, 
in  the  name  of  the  mayor  of  the  city,  and 
signed  by  the  clerk,  and  it  shall  be  the  duty 
of  the  marshal  of  the  city  to  serve  all  such 
processes,  refers  to  warrants  for  the  arrest 
of  offenders  against  municipal  ordinances. 
Gason  v.  State,  68  S.  B.  554,  555, 134  Ga.  786. 

An  ''information"  is  the  allegation  made 
to  a  magistrate  that  a  person  has  been  guilty 
of  some  designated  crime,  under  the  express 
provisions  of  Code  Cr.  Proc.  §  145,  and  Ls  the 
foundation  for  the  jurisdiction  of  the  magis- 
trate, the  office  of  a  **warrant"  being  merely 
to  bring  the  person  charged  before  the  mag- 
istrate; and  where  an  information  before  a 
l>olice  justice  alleged  that  plaintiff  had  for 
nine  days  without  legal  excuse  not  caused 
her  child  to  attend  upon  instruction  as  re- 
quired by  law,  and  that  she  had  not  present- 
ed to  the  school  authorities  proof  by  affida- 
vit that  she  was  unable  to  compel  the  child 
to  so  attend,  as  required  by  Compulsory  Ed- 
ucation Law  (T^ws  1909,  c.  409)  §  537,  sub- 
sec.  4  (Consol.  Laws,  1910,  c.  16,  §  635,  subsec. 
4),  the  offense  so  stated  was  the  only  one 
the  justice  had  power  to  try  under  the  in- 
formation, and  the  fact  that  the  warrant  stat- 
ed that  plaintiff  had  failed  for  nine  days  "to 
send  the  said  child  to  school  as  provided  in 
the  compulsory  education  law"  would  not 
render  the  officer  laying  the  information  and 
procurinj;  the  warrant  liable  for  malicious 
prosecution  for  having  the  arrest  made  for 
failure  to  send  the  child  to  school  without 
i;robab1e  cause,  on  the  theory  that  he  knew 
that  the  mother  had  sent  the  child  to  school 
each  day,  but  that  it  had  been  excluded  be- 
cause of  the  mother's  refusal  to  permit  its 
vaccination,  the  un controverted  testimony 
clearly  estabMshinaj  a  violation  of  section 
537,  subsec.  4,  of  the  compulsory  education 
law,  the  offense  charged  in  the  information. 
Sharpce  V.  Curtis,  127  N.  Y.  Supp.  33, 35, 142 
A  pp.  I)iv.  155. 

As  negotiable  instrument 

See  Negotiable  Instruments. 


Order  for  pajmient  of  money 

As  order,  see  Order. 

"Warrants"  and  ''orders"  for  payment 
of  money  are  synonymous.  A  warrant  is 
an  order  for  the  payment  of  money.  State 
v.  Woods,  36  South.  626,  627,  112  La.  617. 

As  promissory  note 

See  Promissory  Note. 

WARRANT  OF  ARREST 

As  expressly  defined  by  Snyder'g  Ck>mp. 
Laws  1909,  §  6578,  a  "warrant  of  arrest"  is 
an  order  in  writing  in  the  name  of  the  state, 
signed  by  a  magistrate,  commanding  tlie  ar- 
rest of  accused.  The  clerk  of  a  county 
court  has  no  authority  to  issue  a  warrant 
for  the  arrest  of  one  against  whom  an  in- 
formation has  been  filed  in  su:h  court.  Bow- 
en  V.  State,  115  Pac.  376,  5  OkL  Gr.  605. 

WARRAirr  OF  ATTACHMENT 

''A  'warrant  of  attachment'  is  mesne  pro- 
cess, and  is  nothing  more  than  a  provisional 
remedy.  It  Is  ancillary  to  the  relief  sought 
in  the  principal  action,  and  is  intended  to 
preserve  the  property  or  its  proceeds  if  It 
has  been  sold  as  perishable  In  the  hands  ol 
the  sheriff  or  in  the  custody  of  the  law  to 
abide  the  event  of  the  suit."  Virginia-Caro- 
lina Chemical  Co.  v.  Sloan,  48  S.  B.  577, 13C 
N.  C.  122. 

Code  Civ.  Proc.  f  22C9,  provides  that  tiie 
court  authorized  to  punish  for  conteuipt  may 
(1)  order  accused  to  show  cause,  or  (2)  issue 
an  attachment  Section  2273,  declares  that 
an  order  to  show  cause  may  be  made  either 
before  or  after  final  judgment  or  the  final 
order  in  special  proceeding,  that  It  is  equiya- 
lent  to  a  notice  of  motion,  and  snbseqaent 
proceedings  thereon  are  as  on  a  motion  made 
therein.  It  also  defines  a  ^'warrant  of  at- 
tachment" as  a  mandate  whereby  a  spedat 
proceeding  is  instituted  in  behalf  of  the  peo- 
ple on  relation  of  complainant  Held  that 
where  a  debtor  failed  to  appear,  the  creditor 
was  either  entitled  to  an  attachment  or  an 
order  to  show  cause  why  he  should  not  be 
punished  for  contempt,  and  that  the  court  in 
either  event  could  afford  him  an  opportunity 
to  purge  himself  of  contempt,  and  was  not 
compelled  to  issue  a  commitment  Sonn  t. 
Kenny,  116  N.  Y.  Supp.  613,  614,  63  Misc. 
Rep.  251. 

WARRANT    OF    ATTORNEY    TO    SUE 
OR  DEFEND 

A  "warrant  of  attorney  to  sue  or  de- 
fend'* was  a  "special  warrant  from  the  crown 
authorizing  a  party  to  appoint  an  attorney 
to  sue  or  defend  for  him."  First  Nat  Bank 
of  Kansas  City  v.  White,  120  S.  W.  36,  39, 
220  Mo.  717,  132  Am.  St  Rep.  612,  16  Ann. 
Cas.  889  (quoting  and  adopting  the  definition 
in  Cyc.  p.  C93). 
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WARRANTY 

See  Affirmative  Warranty;  Covenant  of 
General  Warranty;  Covenant  of  War- 
ranty; Express  Warranty;  Implied 
Warranty;  Personal  Warranty;  Prom- 
issory Warranty. 

Covenant  of  warrant  as  engagement,  see 
Engagement. 

Of  title  Imported  by  deed,  see  Deed. 

A  "warranty**  Is  a  promise,  usually  col- 
lateral to  the  principal  contract,  but  not  nec- 
essarily sa  Modern  Woodmen  of  America 
V.  Vincent,  80  N.  E.  427,  82  N.  E.  475,  476,  40 
Ind.  App.  711,  14  Ann.  Cas.  89  (citing  BeuJ. 
Sales,  I  610;  Mechem  Sales,  |  1334n  [1]»  § 
1393). 

**Warranty"  is  an  engagement  or  under- 
talcing,  express  or  Implied,  that  a  certain 
fact  regarding  the  subject  of  a  contract  is  or 
shall  be  as  It  Is  expressly  or  impliedly  de- 
clared or  promised  to  be.  Christian  v.  City 
of  Eugene,  89  Pac.  419,  420,  49  Qr.  170  (citing 
Welist.  Int.  Diet). 

A  "warranty"  is  at  common  law  defined 
as  a  stipulation  or  covenant  in  a  contract 
Intended  as  a  part  of  the  agreement  between 
the  parties,  but  which  is  collateral  to  its 
main  purpose.  Jaminet  v.  American  Storage 
&  Moving  Co.,  84  S.  W.  128,  130,  109  Mo.  App. 
257  (citing  Flint- Walling  Mfg.  Co.  v.  Ball,  43 
Mo.  App.  504 ;  Bouvier's  Law  Diet.). 

A  "warranty"  of  title  and  of  quiet  posses- 
sion and  peaceable  enjoyment  is  against  one 
lawfully  claiming  or  seizing  the  property,  and 
not  against  one  who  unlawfully  claims  or 
seizes  it  Pierce  v.  Coryn,  126  111.  App.  244, 
251. 

The  word  "warranty,**  in  application  to 
contracts,  is  used  as  equivalent  to  a  condition 
precedent,  as  a  descriptive  statement  vital 
to  the  contract,  or  as  a  promise  vital  to  it, 
and  is  used  as  meaning  a  condition,  the 
breach  of  which,  if  acquiesced  in,  forms  a 
cause  of  action,  but  does  not  create  a  dis- 
charge of  the  contract  El  Paso  &  S.  W.  R. 
Co.  V.  Elchel  &  Weikel  (Tex.)  130  S.  W.  922, 
935. 

**A  'warranty*  la  always  a  matter  of  con- 
tract For  its  breach,  damages  may  be  re- 
covered by  any  party  to  the  contract  injured 
thereby,  including  any  person  for  whose  bene- 
fit the  contract  was  made.  But  strangers  to 
the  contract  have  no  right  of  action  upon  it. 
There  is  lacking  privity,  mutuality,  consider- 
ation, and  every  other  element  essential  to 
constitute  the  contractual  relation  between 
the  claimant  and  the  person  sued.**  Berger 
V.  Standard  Oil  Co.,  103  S.  W.  245,  126  Ky. 
155,  11  L.  R.  A.  (N.  S.)  238  (citing  2  Benj. 
Sales,  §  1004;  King  v.  Creekmore,  77  S.  W. 
6S9,'  117  Ky.  172 ;  Simons  v.  Gregory,  85  S. 
W.  751,  120  Ky.  116 ;  National  Sav.  Bank  v. 
Ward,  100  U.  S.  195,  25  L.  Ed.  621). 

A  "warranty"  is  an  express  or  implied 
statement  of  something  which  a  party  under-  J 


takes  shall  be  a  part  of  a  contract,  and, 
though  part  of  the  contract,  collateral  to  the 
express  object  of  it  In  many  of  the  cases 
the  circumstances  of  a  party  selling  a  partic- 
ular thing  by  its  proper  description  has  been 
called  a  "warranty,"  and  the  breach  of  such 
a  warranty  a  breach  of  warranty;  but  it 
would  be  better  to  distinguish  such  cas^s  as  a 
noncompliance  with  a  contract  which  a  party 
has  engaged  to  fulfill.  Springfield  Shingle 
Co.  V.  Edgecomb  MUl  Co.,  101  Pac.  233,  235, 
52  Wash.  620,  35  L.  R.  A.  (N.  8.)  258. 

A  recital  In  a  deed  that  the  land  convey- 
ed contains  a  certain  number  of  acres  is  not 
a  "covenant"  or  "warranty,"  but  a  mere  rep- 
resentation. Cotton  V.  Huston,  84  S.  W.  96, 
97,  110  Mo.  App.  53  (citing  Ilobeln  v.  Frick, 
69  Mo.  App.  203,  and  Wood  v.  Murphy,  47 
Mo.  App.  539,  and  distinguishing  McGhee  v. 
Bell,  70  S.  W.  493,  170  Mo.  121,  59  L.  R.  A. 
761). 

"  'Warranty  of"  the  seaworthiness*  of  a 
ship  is  a  warranty  that  the  ship  is  in  such  a 
fit  condition  for  all  the  ordinary  hazards  of 
the  contemplated  voyage  as  to  be  approved  as 
seaworthy  in  the  judgment  of  impartial,  com- 
petent, and  experienced  men  versed  in  that 
business.**  J.  J.  Moore  &  Co.  v.  Cornwall, 
144  Fed.  22,  28,  75  C.  0.  A.  180  (citing  Svend- 
sen  V.  Stursberg,  31  Fed.  86). 

Palse  statement  of  eadbitinc  faet  dls- 
tia^^shed 

See  False  Statement 

Guaranty  di0tl]ic:iiis]ied 

While  the  words  "guaranty"  and  "war- 
ranty" are  often  used  Interchangeably  and 
with  the  same  effect,  there  is,  in  strict  legal 
contemplation,  a  difference  between  them;  a 
"guaranty'*  being  the  assurance  of  the  pay- 
ment of  a  debt  or  the  i>erformance  of  a  duty 
or  contract  by  another  person,  while  a  "war- 
ranty** is  an  assurance  of  the  title  or  quality 
of  property.  Gay  Oil  Co.  v.  Roach,  125  S.  W. 
122,  123,  93  Ark.  454,  27  L.  R.  A.  (N.  S.)  914, 
137  Am.  St.  Rep.  95. 

In  popular  parlance,  the  words  "guaran- 
ty" and  "warranty"  are  used  interchangeably 
without  reference  to  any  difference  in  mean- 
ing. While  the  term  "warranty"  is  applied  to 
a  contract  as  to  title,  quality,  or  quantity  of 
something  sold,  and  the  word  "guaranty"  is 
held  to  be  a  contract  by  which  one  person 
is  bound  to  another  for  the  fulfillment  of  a 
promise  or  engagement  of  a  third  party,  the 
two  words  are  derivatives  from  the  same 
root,  and  are  identical  in  significance  and  ef- 
fect. In  the  stipulation,  in  a  note  given  for 
the  purchase  money  of  a  mule,  that  the  seller 
*'does  in  no  wise  guarantee  except  in  title,*'  the 
word  "guarantee"  is  used  in  the  sense  of  a 
warranty.  Branch  v.  James,  60  S.  E.  1027, 
4  Ga.  App.  90  (citing  and  adopting  McNeel 
V.  Smith,  32  S.  E.  119,  106  Ga.  215 ;  Jackson 
T.  Langston,  61  Ga.  392). 
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Guaranty  synonymoiiB 

The  words  with  '^guarantee  against  leak- 
age,** in  an  accepted  order  for  a  certain  num- 
ber of  barrels  of  oU,  In  effect  state  that  the 
barrels  are  warranted  against  leakage; 
"guarantee"  being  used  synonymously  with 
warranty.  Gay  Oil  CJo.  Y.  Roach,  l25  S.  W. 
122,  123,  03  Ark.  454,  27  L.  R.  A.  (N.  S.)  914, 
137  Am.  St  Rep.  95. 

A  petition  which  alleges  that  defendant 
sold  to  plaintiff  oil  to  be  used  as  a  cooling 
agent  for  the  cylinder  and  engine  of  an  auto- 
mobile owned  and  operated  by  plaintiff ;  that 
defendant  "guaranteed**  that  the  oil  was  not 
inflammable  and  was  safe  as  a  cooling  medi- 
um; that,  believing  in  the  truth  of  defend- 
ant's representations,  plaintiff  purchased  the 
oil,  and  it  was  placed  in  his  automobile;  that 
the  oil  was  inflammable  and  was  not  safe 
for  use  as  a  cooling  medium ;  that  it  ignited, 
and  plalntlfiTs  machine  was  burned  and  de- 
stroyed; and  that  defendant's  representa- 
tions were  knowingly  fiilse — stated  a  cause 
of  action  in  contract,  and  not  in  tort;  the 
averment  that  the  oil  was  "guaranteed**,  to 
be  noninflammable  and  safe  being  the  equiva- 
lent of  an  averment  that  there  was  a  war- 
ranty of  the  character  and  quality  thereof. 
ConkUng  v.  Standard  OU  Co.,  116  N.  W.  822, 
824,  138  Iowa,  596. 

In  liisiiraao« 

"'Warranties'  in  insurance  law  are  of 
two  kinds — afllrmatlye  and  promissory.  Af- 
flrmatitve  warranties  consist  of  a  representa- 
tion in  the  policy  of  a  fact.  Promissory  war- 
ranties are  those  that  require  that  something 
shall  be  done  or  not  done  after  the  policy 
takes  effect**  Rosenthal  Clothing  ft  Dry 
Goods  Co.  y.  Scottish  Union  &  National  Ins. 
Co.,  46  S.  B.  1021,  55  W.  Va.  238. 

"A  'warranty  in  an  insurance  contract' 
is  a  statement  made  therein  by  the  assured, 
which  is  susceptible  of  no  construction  other 
than  that  the  parties  mutually  Intended  that 
the  policy  should  not  be  binding  unless  such 
statement  be  literally  true.**  Pennsylvania 
Fire  Ins.  Co.  v.  Wapponer,  97  S.  W.  541,  543, 
44  Tex.  Civ.  App.  144  (quoting  Phoenix  As- 
surance Co.  of  London  v.  Hunger  Improved 
Cotton  Mach.  Mfg.  Co.,  49  S.  W.  222,  92  Tex. 
297). 

"A  'warranty*  in  an  insurance  contract 
is  a  statement  made  therein  by  the  assured 
which  is  susceptible  of  no  construction  other 
than  that  the  parties  mutually  intended  that 
the  policy  should  not  be  binding  unless  such 
statement  be  literally  true."  Daniel  v.  Mod- 
ern Woodmen  of  America,  118  S.  W.  211,  215 
53  Tex.  Civ.  App.  570  (quoting  and  adopting 
deflnltlon  in  Reppoud  v.  Nat  Life  Ins.  Co., 
101  S.  W.  786,  100  Tex.  519,  11  L.  R,  A.  (N. 
S.)  981,  15  Ann.  Cas.  618  and  Phoenix  Assur- 
ance Co.  of  London  v.  Munger  Improved  Cot- 
ton Mach.  Mfg.  Co.,  49  S.  W.  222,  92  Tex. 
297). 


In  determining  whether  a  stipulation  tn 
an  application  for  life  insurance  that  the 
statements  made  or  to  be  made  to  the  medi- 
cal examiner  are  "warranted**  to  be  full,  com- 
plete, and  true,  and  without  suppression  of 
any  fact  tending  to  influence  the  company  in 
issuing  a  policy,  is  a  warranty,  the  court 
must  look  to  the  policy,  the  application,  and 
the  report  of  the  medical  examiner;  the  use 
of  the  word  "warranty'*  not  necessarily  creat- 
ing a  warranty  in  law.  Reppond  v.  National 
Life  Ins.  Co.  of  America,  101  S.  W.  786,  788. 
100  Tex.  519,  11  L.  R.  A.  (N.  S.)  981,  15  Ann. 
Cas.  618. 

A  "warranty"  in  insurance  is  *'a  sttpula- 
tlon  or  agreement  on  the  part  of  the  insured 
party,  in  the  nature  of  a  condition."  A  stip- 
ulation in  a  fire  policy  that  the  insurance 
company  should  not  be  liable  for  loss  caused, 
directly  or  indirectly,  by  order  of  any  civil 
authority,  is  not  a'  "warranty,"  within  Civ. 
Code  CaL  §|  2607,  2608,  providing  that  a 
statement  in  a  policy  of  a  matter  relating  to 
the  thing  insured  or  to  the  risk  as  a  fact, 
and  a  statement  which  Imports  that  It  is  in- 
tended to  do  or  not  to  do  a  thing  which 
materially  affects  the  risk,  is  a  warranty; 
the  statute  not  creating  any  new  definition 
of  warranty  in  insurance.  Conner  v.  Man- 
chester Assur.  Co.,  130  Fed.  748,  744,  65  C.  C. 
A.  127,  70  L.  R.  A.  106  (quoting  Bouv.  Law 
Diet.). 

A  "warranty"  by  insured  enters  into  and 
is  a  part  of  the  contract  of  insurance,  and 
must  be  literally  true  to  permit  a  recovery 
on  the  policy.  The  "warranty"  must  neces- 
sarily appear  in  the  contract  itself,  and 
courts  will  not  construe  a  statement  as  a 
warranty,  unle^  the  language  of  the  policy 
is  so  clear  as  to  preclude  any  other  construc- 
tion. Where  a  policy  by  express  terms  makes 
the  application  a  part  of  the  contract,  or 
where  it  declares  that  the  application  is  the 
basis  on  which  the  contract  is  made,  or 
where  the  policy  is  declared  to  be  issued  on 
the  ftiith  of  the  application,  repres^itatlons 
in  the  application  are  a  part  of  the  policy, 
and  are  "warranties";  but  a  mere  reference 
to  the  application  in  the  policy,  without  indi- 
cating a  purpose  to  make  it  part  of  the  pol- 
icy, is  insufficient  to  change  statements  in 
the  application  from  representations  into 
warranties.  Spence  v.  Central  Accident  InsL 
Co.,  86  N.  B.  104,  105,  286  IlL  444,  19  L.  B. 
A.  (N.  S.)  88. 

"A  'warranty'  in  a  contract  of  insurance 
must  if  aflElrmatlve  be  strictly  and  exactly 
true,  and  If  promissory  must  be  literally  ful- 
filled. The  validity  of  the  contract  depends 
thereon;  otherwise,  it  becomes  void.  No  de- 
parture can  be  allowed  in  the  slightest  par- 
ticular in  any  matter  warranted-  The  very 
purpose  and  meaning  of  a  warranty  is  to  pre- 
clude all  questions  for  what  purpose  it  was 
made,  or  whether  It  was  made  for  any  pur- 
pose at  all  by  the  insured.    Once  It  is  insert- 
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ed  in  the  policy,  or  made  a  part  thereof  by 
pfoper  reference,  It  litiids  the  aasnred  as 
made,  It  matters  not  whether  the  breach 
proceeds  from  fraud,  negligence,  miainf ornia- 
tion,  or  to  what  cause  noncompliance  is  at- 
tributable. If  it  be  an  affirmative  warranty, 
and  is  false,  there  Is  a  breach;  if  it  be  prom- 
issory, and  is  not  strictly  performed,  the  con- 
tract is  Titiated."  Insured  warranted  that 
V^e  policy  should  be  void  if  he  concealed  or 
misrepresented  any  material  fact  concerning 
the  insurance,  or  subject  thereof,  or  in  case 
of  any  fraud  or  false  swearing  touching  the 
insurance,  or  the  subject  thereof,  before  or 
after  loss.  Among  the  questions  asked  in  the 
application  was  the  cost  of  the  house  insur- 
ed, which  insured  answered  as  $2,000.  The 
-  house  was  destroyed,  and  in  an  action  on  the 
policy  he  testified  that  the  house  cost  $1,700. 
Held,  that  such  evidence  constituted  a  breach 
of  warranty,  avoiding  the  policy.  Capital  Fire 
Ins.  Co.  V.  King,  102  S.  W.  194,  195,  82  Ark. 
400  (quoting  and  adopting  definition  in  2  Joyce, 
Ins.,  §  1970;  citing  3  Cooley,  Briefs  on  Ins., 
pp.  1130,  1131, 1154 ;  1  May,  Ins.  {  156). 

Where  a  by-law  of  a  beneficial  associa- 
tion required  a  beneficiary  to  be  a  member 
of  a  member's  family,  related  by  blood,  or  de- 
pendent upon  the  member,  a  statement  of  a 
member  that  the  beneficiary  named  by  him 
was  dependent  upon  him  amounted  to  a 
''warranty."  Caldwell  v.  Grand  Lodge  of 
United  Workmen  of  California,  82  Pac:  781, 
782.  148  Cal.  195,  2  L.  It  A.  (N.  S.)  653,  113 
Am.  St.  Rep.  219,  7  Ann.  Cas.  356. 

A  "warranty"  of  the  truth  of  a  state- 
ment in  an  application  for  life  insurance  con- 
cerning the  family  record  of  the  applicant, 
and  containing  a  statement  that  the  health  of 
an  older  brother  is  good,  means  merely  that 
the  individual  inquired  about  has  indicated 
in  his  action  and  appearance  no  symptoms  or 
traces  of  desease,  and  to  the  observation  of 
an  ordinary  friend  or  relative  is  in  truth 
well.  Schmitt  v.  Michigan  Mut.  Life  Ins. 
Co.,  91  N.  Y.  Supp.  448,  450,  101  App.  Dlv.  12. 

Where  a  policy  of  life  insurance  recited 
that  "in  consideration  of  the  stipulations 
and  agreements  in  the  application  herefor, 
and  also  upon  the  next  page  of  this  policy, 
all  of  which  are  hereby  made  parts  of  this 
contract,"  but  nowhere  containing  the  word 
"warranty,"  the  fact  that  the  application 
made  the  applicant's  answers  warranties 
would  not  enable  the  company  to  defend  an 
action  on  the  policy  on  the  ground  of  breach 
of  warranty;  the  policy  being  on  the  paper 
which  came  into  the  possession  of  the  ap- 
plicant under  the  contract.  Logan  v.  Provi- 
dent Sav.  Life  Assur.  Society  of  New  York, 
50  R.  E.  629,  530,  57  W.  Va.  384. 

Laws  1892,  p.  1991,  c.  690,  i  187,  as 
amended  by  Laws  1894,  p.  1378,  c.  611,  §  1, 
provides  for  the  appointment  of  agents  to 
l)rocure  policies  of  fire  insurance  in  corpora- 
tions not  authorized  to  do  business  In  the 


state,  and  ceqnires  the  filing  of  afildavita 
with  the  Insurance  department  showing  that 
insured  was  unable  to  procure  the  fal« 
amount  of  insurance  required  from  corpora- 
tions authorized  to  transact  business  In  the 
state.  Held,  that  the  fact  that  an  applicant 
for  insurance  in  such  a  company,  on  request 
for  the  names  of  three  admitted  companies 
on  the  risk,  gave  the  names  of  certain  com- 
panies which  were  not  on  the  risk,  was  no 
defense  to  an  action  on  the  policy,  where 
three  other  admitted  companies  were  in  fact 
upon  it.  The  erroneous  statement  made  by 
the  applicant  did  not  amount  to  a  "war- 
ranty"; the  policy  being  on  the  standard 
form,  which  contains  no  such  "warranty." 
Hirsch  v.  Fidelitas  Soci^t6  Anonyme  D' As- 
surances et  de  Reassurances,  99  N.  Y.  Supp. 
517,  519,  50  Misc.  Rep.  582  (citing  Brooks  v. 
Erie  Fire  Ins.  Co.,  78  N.  Y.  Supp.  748,  76 
App.  Div.  275). 

Same— As  a  ooadition  precedent 

A  "warranty,"  in  insurance,  is  in  the  na- 
ture of  a  condition  precedent  and  must  be 
performed  by  the  insured  before  he  can  de- 
mand performance  of  the  contract  on  the 
part  of  the  insurer;  and  it  is  quite  immateri- 
al for  what  purpose  such  warranty  was  made, 
and  whether  or  not  it  was  material  to  the 
risk,  and  whether  the  hazard  was  enhanced 
by  reason  of  its  falsity.  Donley  v.  Glens 
Falls  Ina  Co.,  91  N.  Y.  Supp.  302,  307,  100 
App.  Div.  69  (citing  Rohrbach  v.  Qermania 
Fire  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451; 
Chaffee  v.  Cattaraugus  County  Mut  Ins.  Co.. 
18  N.  Y.  376;  Bryce  v.  LoriUard  Fire  Ins. 
Co.,  55  N.  Y.  240,  14  Am.  Rep.  249;  Alex- 
ander V.  Germania  Fire  In&  Co.,  66  N.  Y. 
464,  28  Am.  Rep.  76;  Graham  v.  Firemen's 
Ins.  Co.,  87  N.  Y.  69,  41  Am.  Rep.  349). 

A  "warranty"  in  a  contract  of  insurance, 
whether  material  or  not,  being  part  of  the 
contract,  has  the  force  of  a  condition  pre- 
cedent, and,  unless  it  is  true,  the  insurer  is 
not  bound  by  his  promise.  Donley  v.  Glens 
Falls  Ins.  Co.,  76  N.  E.  914,  916,  184  N.  Y. 
107,  6  Ann.  Cas.  81. 

In  general,  a  "warranty"  must  be  a  part 
of  the  contract,  made  so  by  express  agree- 
ment of  the  parties  on  the  face  of  the  policy, 
being  in  the  nature  of  a  condition  precedent 
which  must  be  strictly  complied  with  or  lit- 
erally fulfilled  to  entitle  the  assured  to  re- 
cover on  the  policy;  its  falsity  barring  a  re- 
covery, regardless  of  the  actual  materiality 
to  the  risk,  because  of  the  express  stipula- 
tion that  the  statement  was  warranted  to  be 
true  and  thus  made  materiaL  Pelican  v. 
Mutual  Life  Ins.  Co.  of  New,  York,  119  Pac. 
778,  781,  44  Mont.  277. 

A  "warranty"  by  insured,  as  applied  to 
an  application  for  Insurance,  is  a  stipulation 
for  the  absolute  truth  of  the  statements  made 
In  the  application,  and  for  strict  compliance 
with  some  promised  line  of  conduct,  on  pen- 
alty of  forfeiture  of  his  right  to  recover  in 
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cause  of  loss,  should  the  statement  prove  un- 
tme  or  the  course  of  conduct  promised  be  un- 
fulfilled. A  ^'warranty"  is  an  agreement  in 
the  nature  of  a  condition  precedent,  and,  like 
that,  must  be  strictly  complied  with.  Union 
Nat.  Bank  of  New  Orleans  v.  Manhattan 
Life  Ins.  Co.,  26  South.  800,  806,  52  La.  Ann. 
36. 

Same-Condition       precedent       distin- 
Snisbed 

A  "condition  precedent"  in  an  insurance 
contract  Is  a  condition  without  performance 
of  which  the  contract,  though  in  form  execut- 
ed by  the  parties  and  delivered,  does  not 
spring  into  life;  whereas  a  "warranty**  does 
not  suspend  or  defeat  the  operation  of  the 
contract,  but  a  breach  affords  either  the  rem- 
edy provided  in  the  contract  or  those  fur- 
nished by  the  law.  A  statement  respecting 
the  income  of  the  insured  appeared  in  a  rid- 
er pasted  on  an  accident  policy,  the  heading 
of  which  was  "Schedule  of  Warranties  Made 
by  the  Insured  on  the  Acceptance  of  This 
Policy,**  and,  though  not  signed  by  him,  the 
series  of  statements  of  which  it  was  a  part 
was  in  the  first  person,  and  gave  information 
material  to  the  acceptance  of  the  risk,  ^nd 
at  what  amount  and  rate.  Held,  that  the 
statement  was  a  warranty,  and  not  a  condi- 
tion precedent.  Everson  v.  General  Fire  & 
Life  Assur.  Corp.,  Limited,  of  Perth,  Scot- 
land, 88  N.  E.  658,  600,  202  Mass.  169. 

Same— Materiality 

Where  an  insurance  policy  recited  that 
It  was  issued  in  consideration  of  the  applica- 
tion which  was  made  a  part  thereof,  state- 
ments in  the  application,  declared  and  war- 
ranted by  insured  to  be  complete  and  true, 
were  "warranties,**  which  formed  a  part  of 
the  contract  of  insurance,  and  any  falsity 
therein,  whether  upon  a  material  matter  or 
not,  vitiated  the  contract.  Prudential  Ins. 
'  Ck>.  of  America  v^  Hummer,  84  Pac  61-65,  36 
Colo.  208. 

When  an  application  for  accident  insur- 
ance is  made  a  part  of  the  policy,  and  the 
statements  therein  contained  are  warranted 
to  be  true,  they  are  "warranties,**  and  it  is  of 
no  consequence  whether  they  are  or  are  not 
material  to  the  risk.  An  application  for  an 
accident  policy  contained  the  following  pro- 
vision: "I  hereby  apply  for  an  accident  pol- 
icy to  be  based  on  the  following  statement 
of  facts,  all  of  which  I  hereby  warrant  to 
be  true.*'  One  of  the  statements  following 
was  as  to  the  age  of  the  applicant.  Held, 
that  the  statement  of  the  age  of  the  appli- 
cant was  a  warranty,  and  that  the  beneficiary 
could  not  assert  that  the  misstatement  of 
such  age  was  immaterial  to  the  risk.  Cen- 
tral Ace.  Ins.  Co.  V.  Si>ence,  126  111.  App. 
32,  41-45. 

Same— Representations  distinsnisbed 

A  "warranty'*  In  insurance  enters  into 
and  is  a  part  of  the  contract,  and  must  be 


literally  true  to  permit  a  recovery  on  the 
policy,  while  a  representation  ia  not  a  part 
of  the  contract,  but  an  inducement  thereto. 
A  representation  must  relate  to  a  material 
matter,  and  is  only  required  to  be  substan- 
tially true.  Spence  v.  Central  Accident  Ins. 
Co.,  86  N.  E.  104,  105,  236  111.  444,  19  L.  E. 
A.  (N.  S.)  88. 

The  difference  in  legal  effect  between  a 
"warranty"  and  a  "representation,"  In  an 
insurance  policy,  is  that  falsity  in  a  warran- 
ty in  any  particular  bars  recovery  on  the 
policy,  while  a  "representation"  to  do  so 
must  refer  to  some  fact  material  to  the  in- 
surance, and  be  false  or  fraudulent  Hoe- 
land  V.  Western  Union  Life  Ins.  Co.  of  Spo- 
kane, 107  Pac.  866,  867,  58  Wash.  100;  Mona- 
han  V.  Mutual  Life  Ins.  Co.  of  Baltimore,  63 
Atl.  211,  212,  103  Md.  145,  5  L.  R.  A.  (N.  S.) 
759. 

There  is  a  material  and  substantial  dif- 
ference between  the  legal  effect  of  a  "war- 
ranty" and  a  representation.  A  representa- 
tion must  relate  to  a  material  matter,  and 
it  ia  only  required  to  be  substantially  true, 
while  a  "warranty"  must  be  literally  true, 
and  its  materiality  cannot  be  called  in  qnes- 
tion.  It  is  said  that  "warranties"  enter  into 
and  are  made  a  part  of  the  contract,  while 
representations  are  merely  inducements  to  It 
Minnesota  Mut  Life  Ins.  Co.  v.  Link.  230  IlL 
273,  82  N.  B.  637,  638  (citing  Continental 
Life  Ins.  Co.  v.  Rogers,  10  N.  B.  242,  119  111. 
474,  59  Am.  Rep.  810;  Metropolitan  Life  Ins. 
Co.  V.  Moravec,  73  N.  B.  415,  214  111.  186). 

A  "representation**  is  not  strictly  a  part 
of  the  contract  of  insurance,  or  of  the  essence 
thereof,  but  is  something  collateral  or  pre- 
liminary, in  the  nature  of  an  inducement,  so 
that  its  falsity,  unlike  a  false  "warranty," 
will  not  vitiate  the  contract  or  avoid  the 
policy,  unless  it  relates  to  a  fact  actually  ma- 
terial, or  clearly  intended  to  be  made  ma- 
terial by  agreement  of  the  parties;  it  being 
sufficient  if  the  representations  are  substan- 
tially true,  though  not  strictly  or  literally 
so.  A  misrepresentation  renders  the  policy 
void  on  the  ground  of  fraud,  while  nonoooi- 
pliance  with  a  warranty  operates  as  an  ex- 
press breach  of  the  contract  Pelican  t. 
Mutual  Life  Ins.  Co.  of  New  York,  U9  Pac. 
778,  781,  44  Mont  277. 

The  difference  between  a  "warranty" 
and  a  "representation"  lies  in  the  fact 
that  in  the  former  the  question  of  material- 
ity  is  dosed,  while  in  the  latter  it  is  left 
open,  and  if  untrue  In  the  former  case 
the  policy  is  voidable  at  the  option  of  the 
other  party,  while  if  untrue  in  the  latter  case 
and  also  material  the  same  result  follows. 
American  Bonding  &  Trust  Co.  of  BjUtimore 
V.  Burke,  So  Pac.  692,  693,  36  Colo.  49  (quot- 
ing and  adopting  definition  In  Ostrander, 
Fire  Ins.  [2d  £d.]  t  135). 

"A  'warranty*  In  the  law  of  Insurance  is 
not  matter  collateral  to  the  contract^  stated 
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as  an  indncement  to  the  otber  party  to  enter 
into  the  agreement,  as  a  representation  Is. 
It  is  parcel  of  the  contract,  and,  In  the  ab- 
sence of  a  statute  to  the  contrary,  invali- 
dates the  obligation  If  not  strictly  true ;  and 
this  though  the  thing  warranted  does  not  af- 
fect the  risk."  Salts  v.  Prudential  Ins.  Co., 
120  S.  W.  714,  716,  140  Mo.  App.  142. 

All  statements  regarding  the  risk  con- 
tained in  or  appearing  on  the  face  of  a  policy, 
are  "warranties,"  and  such  is  the  rule  irre- 
spective of  the  use  of  the  word  "warranty" 
or  "warranted."  A  stipulation  in  an  insur- 
ance policy  reducing  the  price  of  insurance 
50  per  cent  on  ''sprinkler  risks,"  without 
requiring  insured  to  use  due  diligence  in 
maintaining  an  automatic  sprinkler  system 
in  good  working  order,  is  a  **warranty,"  and 
not  a  representation.  Port  Blakely  Mill  Co. 
V.  Springfield  Fire  &  Marine  lus,  Co.,  106 
Pac.  194,  195,  196,  56  Wash.  681,  28  L.  R.  A. 
(N.  S.)  593. 

Whether  the  answers  made  by  the  ap- 
plicant for  a  policy  of  indemnity  or  insurance 
are  "warranties"  or  mere  representations 
must  depend  upon  the  character  of  the  ques- 
tion and  its  answer,  the  opportunity  of  the 
insurer  to  guard  against  the  representation 
in  the  light  of  its  consequences,  or  whether 
it  is  material  to  the  risk.  A  "warranty" 
must  be  strictly  true.  A  representation  need 
only  be  substantially  true.  The  crucial  dis- 
tinction between  a  representation  and  a 
"warranty"  is  that  the  one  is  not,  and  the 
other  is,  a  part  of  the  contract  between  the 
parties,  and  that  the  truth  of  the  one  is  not, 
and  the  truth  of  the  other  is,  a  condition 
precedent  to  a  recovery  upon  the  policy  or 
bond  to  which  they  relate.  Poultry  Produc- 
ers' Union  v.  Williams,  107  Pac.  1040,  1041, 
68  Wash.  64,  137  Am.   St  Rep.  1041. 

Statements  made  In  good  faith  by  the 
president  of  a  bank  to  an  indemnity  com- 
pany, for  the  purpose  of  inducing  the  com- 
pany to  give  a  bond  guaranteeing  the  faith- 
ful discharge  of  the  duties  of  a  bookkeeper 
of  the  bank,  that  the  bookkeeper  had  kept 
his  accounts  correct,  and  had  made  proper 
settlements  for  cash  and  securities  Intrusted 
to  his  care,  and  that  the  books  had  been  In- 
spected and  examined,  are  "representations," 
and  not  warranties,  where  they,  are  made  on 
blanks  furnished  by  the  company,  notwith- 
standing a  stipulation  therein  that  the  an- 
swers are  to  be  taken  as  conditions  preced- 
ent, and  as  the  basis  of  the  bond  applied  for, 
and  the  liability  of  the  company  does  not  de- 
pend on  the  absolute  truth  of  the  statements, 
Guthrie  Nat  Bank  v.  Fidelity  &  Deposit  Co. 
of  Maryland,  79  Pac.  102,  103,  14  Okl.  636. 

In  Insurance  a  * 'representation"  is  a 
statement  of  the  applicant  to  the  insurer  re- 
garding a  fact  material  to  the  proposed  in- 
surance, and  it  must  be,  not  only  false,  but 
fraudulent,  to  defeat  the  policy.  The  cru- 
cial  distinction  between  a  "representation" 


and  a  ''warranty"  is  that  the  one  is  not,  and 
the  other  is,  a  part  of  the  contract,  and  that 
the  truth  of  the  one  is  not,  and  the  truth 
of  the  other  is,  a  condition  precedent  to  a 
recovery  on  the  policy.  Thus,  where  the 
president  of  a  bank  applies  to  a  bonding  com- 
pany for  a  bond  Indemnifying  the  bank 
against  defalcations  by  an  employ^,  and  an- 
swers questions  in  writing  at  the  request  of 
the  bonding  company  as  to  the  former  con- 
duct of  such  employ 6,  such  questions  and  an- 
swers are  representations,  and  not  warran- 
ties, but  must  be  given  in  good  faith,  and 
any  material  false  representations  will  re- 
lieve the  company  from  liability.  Fidelity 
&  Deposit  Co.  of  Maryland  v.  Guthrie  Nat 
Bank,  87  Pac.  800,  17  Okl.  397  (citing  Rice 
V.  Fidelity  &  Deposit  Co.  of  Maryland,  103 
Fed.  430,  432,  43  C.  C.  A.  270,  275 ;  Moulor 
V.  American  Life  Ins.  Co.,  4  Sup.  Ct  466,  111 
U.  S.  335,  28  L.  Ed.  447). 

The  distinction  between  a  "representa- 
tion" and  a  "warranty,"  as  applied  to  state- 
ments by  insured  in  his  application  for  a 
policy,  is  that  in  the  case  of  representations 
it  is  sufficient  if  the  representations  are  sub- 
stantially true,  while  in  the  case  of  a  "war- 
ranty" they  must  be  literally  true.  In  the 
case  of  a  representation  the  policy  is  not 
avoided  unless  the  statements  are  false  to  a 
degree  or  in  a  sense  that  materially  affects  the 
risk,  or  are  such  that  if  they  had  not  been 
made  the  policy  would  not  have  been  issued. 
In  the  case  of  a  "warranty"  it  cannot  be  said 
that,  though  literally  false,  it  is  substantial- 
ly true.  In  the  case  of  a  representation,  the 
law  clearly  contemplates  that  it  shall  be 
viewed  liberally,  and  though  false  as  a  mat- 
ter of  fact,  to  a  degree  sufficient  to  defeat  the 
liability  of  the  company  if  it  were  a  warran- 
ty, it  may  nevertheless  as  a  representation 
be  held  to  be  substantially  true.  An  appli- 
cant for /insurance  might,  in  answer  to  a 
question,  "How  old  are  you?"  say  that  he 
was  30;  and  should  the  proof  show  that  he 
was  29,  31,  or  36,  it  would  be  for  the  jury  to 
say  whether  the  answer  was  false  in  a  par- 
ticular material  to  the  risk.  So,  likewise,  in 
the  case  of  a  negative  answer  to  the  question, 
"Have  you  ever  had  hemorrhages  or  spitting 
of  blood?"  where  the  proof  might  tend  to 
show  that  the  blood-spitting  resulted  several 
times  from  the  extraction  of  a  tooth  or  an 
affection  of  the  throat,  or  had  occurred  at 
a  remote  point  of  time  and  in  inconsiderable 
quantities,  in  such  case  the  jury  would  be 
called  upon  to  say  whether  the  representa- 
tion, though  false,  if  viewed  literally,  was 
false  in  a  particular  material  to  the  risk. 
Royal  Neighbors  of  America  v.  Wallace,  92 
N.  W.  897,  898,  66  Neb.  543. 

"A  'warranty*  is  a  stipulation  expressly 
set  out  or  by  inference  incorporated  in  the 
policy,  whereby  the  assured  agrees  *that 
certain  facts  relating  to  the  risk  are  or  shall 
be  true,  or  certain  acts  relating  to  the  same 
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stibject  have  been  or  shall  be  true,  or  certain 
acts  relating  to  the  same  subject  hare  been 
or  shall  be  done.'  Its  purpose  Is  to  de- 
fine the  limits  of  the  obligation  assumed 
by  the  Insurer  and  it  is  a  condition  which 
must  be  strictly  complied  with,  or  lit- 
erally fulfilled,  before  the  right  to  recover  on 
the  policy  can  accrue.  It  is  not  necessary 
that  the  fact  or  act  warranted  should  be  ma- 
terial to  the  rlBk,  for  the  parties  by  their 
agreement  have  made  it  so.  Lord  Eldon 
says:  'It  is  a  first  principle  in  the  law  of 
insurance  that,  if  there  is  a  warranty,  it  is 
a  part  of  the  contract  that  the  matter  is 
such  as  it  is  represented  to  be.'  Mechanics' 
In&  Ck>.  y,  Thompson,  21  S.  W.  468,  469,  57 
Ark.  279;  Western  Assurance  Go.  y.  Alt- 
heimer,  25  S.  W.  1067.  1009,  58  Ark.  565.  On 
the  other  hand,  representations  are  no  part 
of  the  contract  of  insurance,  but  are  collat- 
eral or  preliminary  to  it.  When  made  to  the 
Insurer,  at  or  before  the  contract  is  entered 
into,  they  form  a  basis  upon  which  the  risks 
proposed  to  be  assumed  can  be  estimated. 
They  operate  as  the  inducement  to  the  con- 
tract. Unlike  a  false  warranty,  they  will 
not  invalidate  the  contracts  because  they  are 
untrue,  unless  they  are  material  to  the  risks, 
and  need  only  be  substantially  true.  They 
render  the  policy  void  on  the  ground  of 
fraud,  'while  a  noncompliance  with  a  war- 
ranty operates  as  an  express  breach  of  the 
contract'"  Capital  Fire  Ins.  Co.  v.  King, 
102  S.  W.  194,  195.  82  Ark.  400  (quoting  and 
approving  definition  in  Providence  Life  As- 
surance Society  y.  Reutllnger,  25  S.  W.  835, 
58  Ark.  528). 

As  security 

See  Security. 

In  sales  of  personalty 

Representations  made  at  the  time  of  a 
sale  to  Induce  a  purchase  are  "warranties." 
Chestnut  v.  Ohler  (Ky.)  112  S.  W.  1101. 

Whatever  a  seller  represents  at  the  time 
of  the  sale  is  a  *Varranty";  no  particular 
words  being  required.  Heath  Dry  Gas  Co.  v. 
Hurd,  108  N.  Y.  Supp.  410,  412, 124  App.  Div. 
68  (citing  Hawkins  v.  Pemberton,  51  N.  Y. 
198,  10  Am.  Rep.  595). 

A  clear  representation  of  the  quality  of 
a  thing  sold,  made  by  a  seller,  and  relied  up- 
on by  the  buyer,  is  a  "warranty."  Meshbesh- 
er  V.  Channellene  Oil  &  Mfg.  Co.,  119  N.  W. 
428,  429,  107  Minn.  lOi,  131  Am.  St  Rep.  441. 

A  positive  representation  of  the  quality 
of  a  thing  sold,  when  made  by  a  seller  as  a 
part  of  a  contract  of  sale  and  relied  upon  by 
the  buyer,  is  a  "warranty."  Siegel  v.  Barker, 
125  N.  W.  5S2,  583,  110  Minn.  344. 

Any  distinct  assertion  or  aflirmation  of 
quality  made  by  the  owners  to  eiTect  the  sale 
of  a  chattel,  and  which  does  effect  it,  is  a 
"warranty,"  whether  the  word  ''warranty" 
is  usiMl  or  not.  Her  y.  Jennings,  68  S.  E.  1041, 
1042,  87  S.  C.  87. 


A  "warranty"  in  the  sale  of  goods  is  an 
express  promise  that  the  articles  sold  shall 
answer  a  particular  standard  of  quality,  and 
is  a  condition  until  the  sale  is  executed  and 
a  warranty  thereafter.  A  representation  by 
a  manufacturer  of  machinery  as  to  the  char- 
acter and  capacity  thereof,  made  to  a  buyer 
with  knowledge  of  the  facts,  is  a  warranty. 
Any  positive  affirmation  of  facts,  as  distin- 
guished from  an  expression  of  opinion,  in- 
tended as  a  warranty  of  goods  sold  or  receiv- 
ed, and  acted  on  by  the  buyer  as  such,  is  a 
"warranty."  El  Paso  &  S.  W.  R.  Co.  v.  Eichel 
&  Weikel  (Tex.)  130  S.  W.  922,  9-'?6. 

A  "warranty"  is  so  clearly  a  part  of  the 
sale  that,  where  the  sale  Is  evidenced  by  a 
written  instrument,  it  is  incompetent  to  in- 
graft on  it  a  "warranty"  by  parol.  Lower  v. 
Hickman,  97  S.  W.  681,  80  Ark.  605. 

Whether  a  representation  or  affirmation 
accompanying  a  sale  is  a  "warranty,"  or 
merely  a  simple  commendation,  is  to  be  de- 
termined from  the  intention  of  the  parties. 
PhilUps  v.  Crosby,  59  AtL  142,  70  N.  J.  Law, 
786. 

Any  affirmation  made  at  the  time  of  a 
sale  as  to  quality  or  condition  is  a  "warran- 
ty," if  so  Intended,  and  the  buyer  bought  on 
the  faith  thereof,  and  smA  intent  and  reli- 
ance are  questions  of  fact  Hodgklns  y.  Dun- 
ham,  103  Pac.  361,  368,  10  CaL  App.  600. 

Where  it  was  necessary  that  boxes  sold 
under  an  express  warranty  of  quality  should 
be  dry  to  be  fit  for  the  use  intended,  the  ex- 
press warrafnty  was  a  warranty  of  quality 
and  of  fitness,  within  Civ.  Code,  (  3314,  de- 
fining the  measure  of  damages  for  breach  of 
"warranty  of  fitness."  North  Alaska  Salmon 
Co.  V.  Hobbs,  Wall  &  Co.,  120  Pac.  27,  159 
Cal.  380,  35  L.  R.  A.  (N.  S.)  601. 

A  "warranty  of  title,"  which  is  implied 
on  a  sale  of  property  in  the  vendor's  posses- 
sion, is  a  warranty  as  to  the  whole  title ;  and 
it  therefore  protects  against  partial  defects, 
liens,  charges,  and  incumbrances,  by  which 
the  title  transferred  is  rendered  anything 
less  than  full,  perfect,  and  unincumbered. 
Clevenger  v.  Lewis,  95  Pac.  230,  233,  20  Okl. 
837,  16  L.  R.  A.  (N.  S.)  410,  16  Ann.  Cas.  56 
(quoting  and  adopting  definition  in  2  Mechem, 
Sales,  I  1302). 

"No  particular  words  are  necessary  to 
create  a  'warranty.'  Every  affirmation  made 
by  the  seller  as  a  fact,  at  the  thne  of  a  sale, 
and  as  an  inducement  to  the  sale,  if  relied 
upon  by  the  buyer,  amounts  to  a  warranty.** 
Thus  an  affirmation  by  the  seller  of  a  horse 
that  she  was  sound  and  all  right,  intended 
as  an  inducement  to  the  sale  and  relied  on 
by  the  buyer,  constitutes  a  warranty.  Elli- 
son V.  Simmons  (Del.)  65  Atl.  691,  692,  6 
Pennewill,  200. 

Where  a  seller  of  strawberries  affirmed 
that  they  were  a  certain  variety,  and  the 
buyer  bought  relying  on  the  affirmation,  there 
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was  an  express  "warranty"  that  they  were 
8uch  variety,  though  the  word  "warranty" 
was  not  used.  Alvln  Fruit  &  Truck  A8s*n  v. 
Hartman,  123  S.  W.  967,  961,  146  Mo.  App. 
155. 

In  an  action  for  breach  of  ''warranty"  of 
mules,  an  instruction  that  if  the  only  repre- 
sentation made  with  reference  to  the  mules 
was  that  they  were  sound  so  far  as  defendant 
knew,  and  If  at  that  time  he  had  no  knowl- 
edge or  Information  of  the  unsoundness,  you 
will  find  for  the  defendant,  even  though  they 
were  unsound,  was  erroneous*  Mosby  y. 
Larue,  136  S.  W.  887,  888,  143  Ky.  433. 

A  good-faith  "representation  and  war- 
ranty" made  by  one  Joint  purchaser  of  timber 
to  his  copurchasers  as  an  Inducement  to  the 
purchase,  as  to  the  quantity  of  lumber  which 
could  be  cut  from  such  timber,  is  not  within 
the  rules  as  to  "warranties"  in  sales  of  prop- 
erty or  insurance  contracts  to  the  extent  of 
implying  a  promise  to  reimburse  his  copur- 
chasers for  loss  on  account  of  the  failure  of 
the  tract  to  cut  as  much  as  represented,  so 
as  to  create  a  liability  therefor  on  an  Implied 
contract  provable  against  his  estate  in  bank- 
ruptcy under  Bankr.  Act  July  1,  1898,  c.  541, 
i  63a  (4).  Swltzer  y.  Henking,  158  Fed.  784, 
785,  86  O.  C.  A.  140,  16  L.  R.  A.  (N.  S.)  1161. 

Any  distinct  assertion  or  affirmation  by 
the  seller  as  to  the  quality  or  character  of 
the  thing  sold  during  negotiations  which  may 
reasonably  be  supposed  is  Intended  to  Induce 
the  purchase  and  was  relied  on  by  the  pur- 
chaser is  a  "warranty,"  unless  accompanied 
by  an  express  statement  that  It  is  not  intend- 
ed as  such.  Luitweiler  Pumping  Engine  Go. 
V.  Ukiah  Water  &  Improvement  Co.,  116  Pac. 
707,  710,  16  Oal.  App.  198. 

By  an  executory  contract  for  the  sale 
and  delivery  of  "select  and  common"  poplar 
lumber,  the  seller  becomes  bound  to  deliver 
goods  of  the  character  described;  but  there 
is  no  "warranty,"  which  survives  the  accept- 
ance by  the  purchaser  of  the  lumber,  deliver- 
ed by  the  seller  In  good  faith  as  in  perform- 
ance of  the  contract.  If  the  acceptance  is  with 
full  knowledge  of  all  the  conditions  affecting 
the  character  and  quality  of  the  article. 
Bowman  Lumber  Co.  v.  Anderson,  70  N.  E. 
503,  504,  70  Ohio  St.  16. 

It  is  not  essential  that  the  word  "war- 
ranty" or  any  precise  form  of  expression  be 
used  to  create  an  express  "warranty";  but 
if  the  vendor,  at  the  time  of  the  sale,  affirms 
a  fact  as  to  the  essential  qualities  of  his 
goods  as  an  inducement  to  the  sale,  in  clear 
and  distinct  terms,  and  the  vendee  purchases 
on  the  faith  of  such  affirmation,  that  will 
constitute  an  express  "warranty."  Randall 
V.  Thornton,  43  Me.  226,  231,  69  Am.  Dec.  56. 

To  constitute  a  warranty  by  a  seller  of 
quality  and  condition,  the  warranty  need  not 
be  In  writing,  nor  need  the  word  "warranty" 
be  used ;   but  it  is  sufficient  if  there  is  a  rep- 
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resentatlon  of  the  state  of  the  thing  sold,  or 
a  direct,  positive,  unequivocal,  and  express 
affirmation  of  Its  quality  and  condition,  form- 
ing a  part  of  the  consideration  of  the  sale, 
and  disclosing  an  Intention  to  make  good  the 
quality  of  the  thing  sold,  and  so  relied  on  by 
the  buyer.  Detjen  v.  Moerschel  Brewing  Co., 
138  S.  W.  696,  157  Mo.  App.  614. 

"No  particular  form  of  words  is  necessary 
to  constitute  a  'warranty*  as  to  the  quality  or 
soundness  of  chattels.  Any  form  of  words, 
whereby  a  vendor,  pending  negotiations,  for 
the  purpose  of  Inducing  a  purchase,  makes 
affirmation  that  the  subject-matter  of  the 
proposed  sale  is  of  a  particular  quality  or 
fitness,  will  constitute  a  warranty  when  re- 
lied upon  by  the  purchaser."  Shuman  v. 
Heater,  106  N.  W.  1042,  1043,  76  Neb.  119 
(citing  Llttie  V.  Wood  worth,  8  Neb.  281; 
Erskine  v.  Swanson,  64  N.  W.  216,  46  Neb. 
767;  Unland  v.  Garton,  66  N.  W.  1130,  48 
Neb.  202). 

A  mere  praising  of  one's  own  property,  a 
"simplex  commendatio,"  is  allowable  In  mak- 
ing a  trade,  and  does  not  amount,  under  the 
common  law,  to  a  "warranty."  Brackett  y. 
Martens,  87  Pac.  410,  413,  4  Cal.  App.  249 
(quoting  Byrne  v.  Jansen,  60  Cal.  627). 

No  particular  words  are  necessary  to 
create  a  "warranty"  in  a  sale,  and  every  af- 
firmation made  at  the  time  of  the  sale  as  a 
fact,  and  as  an  inducement  thereto,  will,  if 
the  buyer  reUes  thereon,  amount  to  a  "war- 
ranty." Whether  statements  made  at  the 
time  of  the  transaction  amount  to  an  affirma- 
tion of  a  fact,  or  are  simply  expressions  of 
opinion,  depends  on  the  nature  and  circum- 
stances of  the  sale.  The  mere  expression  of 
an  opinion,  not  amounting  to  an  affirmation, 
and  not  showing  an  Intention  to  warrant, 
will  not  constitute  a  "warranty."  Collins  v. 
Tigner  (Del.)  60  Atl.  978,  979,  6  PennewlU, 
345  (citing  Burton  v.  Young  [Del.]  5  Har. 
233). 

In  order  to  constitute  an  express  war- 
ranty, no  particular  language  Is  necessary. 
It  is  not  required  that  it  shall  be  in  writing, 
or  be  made  in  specific  terms;  and  it  is  not 
at  all  necessary  that  the  word  "warrant"  or 
"warranty"  shall  be  used.  Any  direct  and 
positive  affirmation  of  a  matter  of  fact,  as  dis- 
tinguished from  a  mere  matter  of  opinion  or 
judgment,  made  by  the  seller  during  the  sale 
negotiations  and  as  a  part  of  the  contract, 
designed  by  him  to  Induce  the  action  of  the 
purchaser,  and  actually  reUed  upon  by  the 
latter  in  making  the  purchase,  will  be  deem- 
ed to  be  a  warranty.  Woolsey  v.  Zieglar,  123 
Pac.  164,  165,  32  Okl,  715. 

"No  special  form  of  words  is  necessary 
to  create  a  *warranty.'  It  is  now  more  than 
200  years  since  Lord  Holt  first  settled  the 
rule  in  Cross  v.  Gardner  and  Motlina  v. 
S  tough  ton,  which  Butler,  J.,  in  1789  laid 
down,  in  an  opinion  given  by  him  in  the 
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famous  leading  case  of  Pasley  v.  Freeman, 
as  follows:  *It  was  rightly  held  by  Holt,  O. 
J.,  and  has  been  uniformly  adopted  ever 
since,  that  an  affirmation  at  the  time  of  a 
sale  is  a  warranty,  provided  it  appears  in 
evidence  to  Ijiave  been  so  Intended.'  It  is  a 
matter  of  contract  between  the  parties,  and 
the  decisive  question  is  the  real  intention  as 
to  whether  the  affirmation  of  fact  was  made 
for  the  purpose  of  inducing  the  purchase 
in  the  one  Instance,  and  whether  it  was  re- 
lied upon  by  the  purchaser  in  the  other.'* 
Wertheimer-Swarts  Shoe  Co.  v.  McDonald, 
122  S.  W.  5,  9,  138  Mo.  App.  328  (citing  and 
adopting  Chllds  v.  Emerson,  03  S.  W.  286, 117 
Mo.  App.  671 ;  Haines  v.  Neece,  92  S.  W.  919, 
116  Mo.  App.  499;  Young  v.  Van  NatU,  88  S. 
W.  123, 113  Mo.  App.  550 ;  Dahf orth  v.  Crook- 
shanks,  68  Mo.  App.  311 ;  Carter  v.  Black,  46 
Mo.  loc.  dt.  385). 

A  "warranty"  is  an  engagement  by  which 
a  seller  assures  to  the  buyer  the  existence 
of  some  facts  affecting  the  transaction, 
whether  past,  present  or  future.  Civ.  Code, 
S  2370.  To  create  an  express  warranty,  the 
word  "warranty"  need  not  be  used,  nor  are 
any  particular  words  necessary.  Any  affir- 
madon,  other  than  mere  dealers'  talk,  made  at 
the  time  of  the  sale  as  to  the  quality  or  con- 
dition of  the  thing  sold,  will  be  treated  as  a 
warranty.  If  it  was  so  Intended,  and  the  pur- 
chaser bought  on  the  good  faith  of  such  affir- 
mation. Whether  it  was  so  intended,  and  the 
purchaser  acted  upon  it,  are  questions  of  fact. 
Lander  v.  Sheehan,  79  Pac.  406,  408,  32  Mont. 
25  (citing  McLennan  v.  Ohmen,  17  Pac.  687, 
75  Cal.  558). 

**A  'warranty*  In  the  sale  of  personal 
property  is  a  statement  or  representation  of 
tect  made  by  the  vendor  as  to  the  character 
or  quality  of  the  article  sold  or  the  title 
thereto,  whereby  the  vendor  promises  that 
the  thing  is  or  shall  be  as  represented.  It 
is  otherwise  defined  as  a  statement  of  fact  as 
to  the  article  sold,  coupled  with  an  agree- 
ment to  make  the  statement  good."  There  is 
a  warranty  where,  on  a  sale  of  hogs,  the 
seller  represents  that  they  are  of  a  certain 
kind  and  quality  and  agrees  to  make  such 
representation  good.  Afflick  v.  Streeter,  lO:^ 
S.  W.  112,  113,  125  Mo.  App.  703  (quoting 
and  adopting  the  definition  in  8  Words  and 
Phrases,  p.  7402;  Ingraham  v.  Union  R.  Co., 
33  Atl.  875,  19  R.  I.  356), 

"When  time  of  performance  is  made  an 
essential  element  of  the  contract  of  sale,  such 
stipulation  is  regarded  as  being  in  the  nature 
of  a  'warranty'  that  the  goods  will  be  deliv- 
ered in  the  time  agreed,  and  in  case  of  fail- 
ure of  the  vendor  to  so  deliver  the  yendee 
has  the  option  either  to  rescind  the  contract 
and  refuse  to  accept  the  goods,  or  to  receive 
them  and  recover  from  the  vendor  his  dam- 
ages." Wall  V.  St.  .Joseph  Artesian  Ice  & 
Cold  Storage  Co.,  87  S.  W.  574,  575,  112  Mo. 
App.  659. 


A  "warranty"  in  a  contract  of  sale  is  an 
agreement  by  the  vendor  that  the  thing  he 
sells  is  of  a  certain  kind,  character,  or  quali- 
ty, affecting  its  value  to  the  vendee,  no  partic- 
ular form  of  words  being  necessary;  and 
any  covenant,  promise,  or  assertion  of  the 
vendor  concerning  the  quality  of  the  article 
sold,  if  relied  on  by  the  vendee  and  under- 
stood by  both  parties  as  an  absolute  prom- 
ise, and  not  a  mere  expression  of  opinion,  or 
any  representation  as  to  quality  made  by 
the  vendor  to  induce  the  purchaser,  amounts 
to  a  warranty.  A  statement  in  a  letter  by  one 
attempting  to  sell  shingles  that  **tbey  are 
mighty  good  shingles,  they  are  as  good  as 
you  can  get  anywhere,"  constitutes  a  warran- 
ty as  to  their  quality.  Harroll  ▼.  McDuffie 
(Tex.)  128  S.  W.  1149, 1151. 

Any  affirmation  of  a  material  fact  as  « 
fact,  intended  by  the  vendor  as  and  for  a 
"warranty,"  and  relied  upon  as  such,  is  sulli- 
cient;  but  mere  representations  by  way  of 
commendation,  or  which  merely  express  the 
vendor's  opinion,  belief,  Judgment,  or  esti- 
mate, do  not  constitute  a  warranty.  "Sim- 
plex commendatio  non  obllgat."  Whether  a 
particular  representation  is  an  affirmance  of 
a  positive  fact,  or,  on  the  other  hand,  only 
praise  and  commendation,  is  a  question  for 
the  jury,  where  the  meaning  is  ambiguous, 
and  the  intention  of  the  parties  may  be  gath- 
ered from  surrounding  circumstances.  Sau- 
erman  &  Ball  v.  Simmons,  86  S.  W.  429,  431, 
74  Ark.  563  (quoting  and  adopting  the  defini- 
tion in  2  BenJ.  Sales,  American  Notes,  p.  664, 
and  citing  James  v.  Bocage,  45  Ark.  284). 

To  constitute  a  warranty  on  a  sale,  it  is 
not  necessary  that  the  word  "warranty"  be 
used,  nor  is  any  particular  phraseology  nec- 
essary. It  is  sufficient  If  there  be  a  represen- 
tation of  the  state  of  the  thing  sold,  or  a  di- 
rect, positive,  unequivocal  and  express  affir- 
mation of  its  quality  or  condition,  being  part 
of  the  consideration  of  the  sale,  and  showing 
an  intention  to  warrant  or  make  good  the 
quality  of  the  thing  sold,  and  so  understood 
and  relied  upon,  instead  of  a  mere  recom- 
mendation or  expression  of  opinion,  leaving 
the  buyer  to  understand  that  he  must  still 
examine  and  judge  for  himself.  Where  a  let- 
ter proposing  to  sell  an  animal  described  his 
height,  etc.,  and  the  purchaser  in  ordering 
described  the  animal  in  the  language  used 
by  the  seller,  there  was  an  express  warranty 
that  the  animal  was  as  represented  in  the 
offer.  ChUds  v.  Emerson,  93  S.  W.  286,  287; 
117  Mo.  App.  671. 

"No  particular  form  or  language  Is  neces- 
sary to  create  a  warranty.  The  expression 
*warranty'  need  not  occur  spedflcally,  though 
that  is  the  term  most  often  used.  It  is  the 
subject-matter  of  the  statement  or  represen- 
tation, and  the  circumstances  under  which  it 
was  made,  rather  than  its  form,  which  are  to 
be  considered.  Any  distinct  assertion  or  af- 
firmation as  to  the  quality  or  character  of  the 
thing  to  be  sold,  made  by  the  seller  durinc 
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the  negotiations  for  the  sale,  which  it  may 
reasonably  be  supposed  was  intended  to  In- 
duce the  purchase,  and  was  relied  on  by  the 
purchaser,  will  be  regarded  as  a  warranty, 
unless' accompanied  by  an  express  statement 
that  It  Is  not  intended  as  such.  If  the  af- 
firmation was  made  in  good  faith,  it  is  still  a 
warranty;  if  made  with  a  knowledge  of  its 
falsity,  It  is  none  the  less  a  warranty,  though 
it  is  also  a  fraud."  Cockerell  v.  Henderson, 
105  Pae.  448»  444,  81  Kan.  335  (citing  20  Gyc. 
86,  87). 

Same^-As  collateral  nndertaUni: 

A  "warranty"  in  a  contract  of  sale  is  an 
undertaking  collateral  to  the  object  of  the 
sale.  Wills  v.  Wright  (Del.)  81  AU.  507,  508, 
2  Boyce,  598. 

A  "warranty"  is  a  collateral  obligation 
accompanying  a  contract  of  sale,  relating  to 
the  character  or  fitness  of  the  article  sold. 
Crane  Co.  v.  Collins,  03  N.  Y.  Supp.  174,  178, 
103  App.  Div.  480  (ciUng  Waeber  v.  Talbot,  60 
N.  E.  288,  167  N.  Y.  48,  82  Am.  St  Rep.  712). 

• 

A  "warranty"  in  the  sale  of  goods  is  an 
Independent  subsidiary  promise,  collateral  to 
the  main  object  of  the  contract,  the  breach 
of  which  gives  rise  to  a  claim  for  damages. 
El  Paso  &  S.  W.  R.  Co.  v.  Eichel  &  Weikel 
(Tex.)  130  S.  W.  922,  036. 

A  "warranty"  in  the  sale  of  a  chattel  is 
a  collateral  undertaking  by  the  seller  as  to 
quality  or  title,  and  may  be  express  when 
made  so  by  agreement,  or  implied  when  the 
law  derives  it  by  implication  from  the  nature 
of  the  transaction  or  the  situation  of  the  par- 
ties. Millsap  V.  Wolfe,  56  South.  22,  24,  1 
Ala.  App.  599.  f 

A  "warranty"  is  an  express  or  implied 
undertaking  by  one  of  the  parties,  collateral 
to  the  main  subject  of  the  contract,  whereby 
he  promises  or  insures  that  the  thing  to  be 
done,  etc.,  shall  be-  of  the  kind  or  quality 
stipulated.  Modern  Machinery  Co.  v.  Perkins 
(Del)  80  Atl.  1060,  1062. 

A  "warranty"  is  a  collateral  agreement, 
and  not  a  constituent  element  of  a  sale.  A 
breach  of  it  does  not  alone  warrant  rescis- 
sion, unless  the  breach  is  agreed  on  as  ground 
for  rescission,  or  the  facts  show  that  such 
was  the  intention  of  the  parties,  or  fraud 
is  shown  to  exist  No  right  to  rescind  exists 
under  executed  sales  for  mere  breach  of  war- 
ranty. Simonson  y.  Jenson,  104  N.  W.  518, 
14  N.  D.  417. 

A  "warranty"  is  a  statement  or  represen- 
tation made  by  the  seller  contemporaneously 
with  and  as  a  part  of  the  contract  of  sale, 
though  collateral  to  the  express  object  of  it, 
having  reference  to  the  character,  quality, 
or  title  of  the  goods,  and  by  which  he  promis- 
es to  insure  that  certain  facts  are  or  shall  be 
as  he  then  represents  them.  Whigham  v.  W. 
Hall  &  Co.,  70  S.  E.  23,  24,  8  Ga.  App.  509. 

A  "warranty"  Is  a  collateral  undertaking 
forming  a  part  of  a  contract  of  sale,  and 


made  so  by  the  agreement  of  the  parties,  ex- 
press or  implied,  to  make  the  assurance 
good  or  pay  for  the  deficiency.  Mere  words 
of  praise  and  commendation,  or  which  mere- 
ly express  the  vendor's  opinion,  judgment,  or 
estimate  do  not  constitute  a  "warranty."  A 
statement  by  the  seller  of  fruit  trees,  after 
having  explained  to  the  buyer  that  they  had 
not  been  very  well  taken  care  of  and  were  of 
the  cheapest  grade,  that  they  were  good  trees 
if  taken  care  of,  amounted  merely  to  an  ex- 
pression of  opinion,  and  did  not  constitute 
a  warranty  of  merchantableness.  Brackett 
V.  Martens,  87  Pac.  410,  413,  4  Cal.  App.  249 
(citing  Benj.  Sales,  |  610,  and  American  note 
to  the  same  section,  pp.  606-608;  Byrne  v. 
Jansen,  50  Cal.  627;  Polhemus  v.  Heiman, 
45  Cal.  579;  Henshaw  v.  Robins  [Mass.]  9 
Mete.  83,  43  Am.  Dec.  36T;  McDonald  Mfg. 
Co.  V.  Thomas,  5  N.  W.  737,  63  Iowa,  558; 
Greenthal  v.  Schneider  [N.  Y.]  52  How.  Prac. 
133 ;  Farrow  v.  Andrews,  69  Ala,  96 ;  Worth 
V.  McConnell,  4  N.  W.  198,  42  ^ich.  473). 

Same— NoBieompllaiioe     'witk     oontraot 
distisignlihed 

A  "warranty"  is  an  express  or  Implied 
statement  of  something  which  a  party  under- 
takes shall  be  part  of  a  contract,  and,  though 
part  of  the  contract  collateral  to  the  express- 
ed object  of  it  Many  cases  confuse  a  mere 
breach  of  the  contract  of  sale  with  a  breach 
of  warranty.  Joseph  Joseph  Bros.  Co.  v. 
Schonthal  Iron  &  Steel  Co.,  58  Atl.  205,  209, 
99  Md.  382. 

As  stand  beliiiid 

See  Stand  Behind, 

WARRANTS'  BEEB 

See  Convey   by  Warranty  Deed;  Good 
Warranty  Deed. 

WAS— WERE 

"Was,"  as  used  in  a  will  reciting  that 
testator  excluded  his  son  because  he  was  am* 
ply  provided  for  by  his  grandmother,  indi- 
cated that  testator  knew  that  the  son  had  lost 
by  speculation  and  otherwise  a  portion  of  the 
money  received  from  the  grandmother. 
Heath  ▼.  Koch,  77  N.  Y.  Supp.  513,  514,  74 
App.  Div.  338. 

The  finding  that  a  certain  sum  "was  un- 
paid*' relates  back  to  the  filing  of  the  com- 
plaint, and  from  it,  in  the  absence  of  any- 
thing to  the  contrary,  it  follows  that  it  was 
unpaid  at  the  time  of  the  trial.  Trels  v.  Ber- 
lin Dye  Works  &  Laundry  Co.,  105  Pac.  275, 
276,  11  Cal.  App.  421. 

The  petition  in  an  action  for  injuries  to 
a  servant  by  derailment  of  a  train  alleged 
that  plaintiff's  injuries  were'  caused  by  de- 
fendant's negligence,  in  that  the  engine  and 
train  were  old,  worn,  out  of  repair,  and  un- 
sulted  for  the  purppses  for  which  they  were 
being  used,  and  also  in  the  manner  and  way 
the  engine  and  cars  were   being  operated. 
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Held,  that  the  words  *'manner  and  way"  im- 
ported either  the  speed  of  the  train,  or  some- 
thing connected  with  the  management  and  op- 
eration thereof,  and  that  the  words  "were  be- 
ing operated"  necessarily  referred  to  that 
which  was  being  done  by  the  employes  on  the 
engine  and  cars  at  the  time  of  the  accident, 
so  that  such  allegations  were  insufficient  to 
Justify  the  submission  of  an  issue  of  negli- 
gence on  defendant's  part  in  directing  the 
train  to  be  run  over  tlie  road  as  fast  as  10 
miles  an  hour.  Missouri,  K.  &  T.  Ry.  Co.  of 
l^xas  V.  Poole,  133  S.  W.  239,  240,  104  Tex. 
36. 

WASH 

See  Dry  Wash. 

WASH  SAIiE 

A  '*wash  sale,"  is  a  fictitious  sale,  made 
to  fasten  a  fixed  liability  on  a  party.  F.  W. 
Brockman  Commission  Co.  v.  Aaron,  130 
S.  W.  116, 119,  145  Mo.  App.  307. 

In  a  "wash"  sale"  there  is  no  actual  tran- 
saction of  purchase  and  sale.  It  is  merely  a 
form  of  transaction  wherein  the  broker  pur- 
chases and  sells  for  the  party  ceitain  com- 
modities, nothing  being  paid,  save  that  the 
broker  receives  his  commissions  on  the  tran- 
saction. People  V.  Kellogg,  94  N.  X.  Supp. 
617,  622,  105  App.  Div.  505. 

WASTE 

See  Equitable  Waste ;  Permissive  Waste ; 
Voluntary  W^aste;  Without  Impeach- 
ment of  Waste. 

Greater  New  York  Charter  (Laws  1901, 
p.  35,  c.  466)  §  59,  provides  that  the  board  of 
aldermen  and  the  officers  and  employes  of  the 
city  are  trustees  of  its  property,  fuudsj  and 
eitects,  that  every  taxpayer  is  a  cestui  que 
trust  in  respect  to  such  property,  that  any  co- 
trustee or  cestui  que  trust  may  prosecute  any 
action  to  prevent  "waste"  or  "injury"  to  any 
property  or  funds  held  in  trust,  and  that  all 
the  duties  imposed  by  law  on  such  trustees 
may  be  enforced  by  the  city  or  by  any  co- 
trustee or  cestuis  que  trust  aforesaid.  Held, 
that  a  taxpayer's  action  under  such  section 
to  restrain  the  alleged  improvident  expendi- 
ture of  municipal  funds  was  similar  to  that 
prescribed  by  Code  Civ.  Proc.  |  1925,  and 
was  not  maintainable  without  proof  of  fraud, 
collusion,  corruption,  bad  faith,  or  illegality, 
since  the  terms  "waste"  and  "injury,"  as  used 
in  the  two  statutes  are  identical  in  meaning, 
and  include  only  illegal,  wrongful,  or  dis- 
honest acts.  Hearst  v.  M'Clellan,  92  N.  Y. 
Supp.  484,  486, 102  App.  Div.  336. 

In  real  property  law 

"Waste"  consists  of  some  definite  physi- 
cal Injury  to  the  premises  leased.  Lehmeyer 
V.  Moses,  127  N.  Y.  Supp.  253,  259,  69  Misc. 
Rep.  476. 


•'Waste"  is  a  permanent  or  lasting  Injury 
done  or  permitted  to  be  done  by  the  holder 
of  a  part  of  it  to  the  inheritance,  or  to  the 
prejudice  of  one  who  has  an  interest  in  the 
inheritance.  Mudge  v.  West  End  Brewing 
Co.,  125  N.  Y.  Supp.  15,  20,  68  Misc.  Rep.  362. 

"Waste"  is  a  spoil  or  destruction  done  or 
permitted  to  lands,  houses,  trees,  or  other  cor- 
poreal hereditaments  by  the  tenant  thereol, 
to  the  prejudice  of  him  in  reversion  or  re- 
mainder. Norris  v.  Laws,  64  S.  B.  499,  501, 
150  N.  C.  599.  "Waste"  is  the  omission  of 
duty  touching  real  estate  by  one  rightfully  in 
possession,  which  results  in  its  substantial 
injury,  so  that  the  premises  cannot  revert  to 
those  having  an  underlying  interest,  undete- 
riorated  by  any  willful  or  negligent  act  Del- 
ano V.  Smith,  92  N.  E.  500,  501,  206  Mass.  365, 
30  U  R.  A.  (N.  S.)  474. 

"Waste"  is  a  destruction  or  material  al- 
teration or  deterioration  of  the  freehold,  or 
of  the  improvements  forming  a  material  part 
thereof,  by  any  person  rightfully  in  posses- 
sion, but  who  has  not  the  fee  title  or  the 
full  estate.  Hayman  v.  Rownd,  118  N.  W. 
828,  329,  ^  Neb.  598,  45  L.  R.  A.  (N.  S.)  62S. 

"Waste"  is  that  which  does  a  lasting  dam- 
age to  the  freehold  or  Inheritance,  and  tends 
to  the  permanent  loss  of  the  owner  in  the  fee, 
or  to  destroy  or  lessen  the  value  of  the  inher- 
itance ;  but  the  removal  and  appropriation  by 
the  lessee  of  a  matured  crop,  whether  right- 
ful or  wrongful,  is  not  waste,  as  it  does  no 
injury  to  the  inheritance.  Deltenre  t.  Del- 
tenre,  133  S.  W.  632,  633,  152  Ma  App.  487 

(citing  Davis  v.  Clark,  40  Mo.  App.  515). 

• 

I  "  'Waste'  is  the  destruction  or  improper 
deterioration  or  material  alteration  of  things 
forming  an  essential  part  of  the  inheritance, 
done  or  suffered  by  the  person  rightfully  in 
possession  by  virtue  of  a  temporary  or  partial 
estate,  as,  for  example,  a  tenant  for  life  or 
for  years."  "  'Waste*  is  a  spoil  or  destruction 
in  houses,  gardens,  trees,  or  other  corporeal 
hereditaments,  to  the  disherison  of  him  that 
hath  the  remainder  or  reversion  in  fee  simple 
or  fee  tail."  "Whatever  the  act  or  omission 
is,  in  order  to  its  constituting  'waste,'  It  must 
either  diminish  the  value  of  the  estate,  or  In- 
crease the  burdens  upon  it,  or  impair  the  evl* 
dence  of  title  of  him  who  has  the  inheritance. 
'Waste,'  In  short,  may  be  defined  to  be  what- 
ever does  a  lasting  damage  to  the  freeh<rtd  or 
inheritance,  and  tends  to  the  permanent  Ion 
of  the  owner  of  the  fee,  or  to  destroy  or  less- 
en the  value  of  the  inheritance"  The  term 
"waste,"  as  used  in  the  statute  and  in  the 
bond  given  in  conformity  therewith  to  super- 
sede  an  order  of  confirmation  of  sale  in  a 
foreclosure  proceeding,  should  be  constmed 
according  to  its  accepted  legal  significance, 
and  an  action  to  recover  "waste,"  within  the 
meaning  of  the  accepted  definitions,  mnst  be 
brought  by  the  owner  of  the  fee  for  some  act 
of  omission  or  commission  done  by  one  in  pos> 
session  under  an  inferior  estate,  or  by  a 
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mortgagee  or  other  Hen  holder  to  protect  his 
security,  or  to  recover  for  an  injury  thereto, 
where  the  security  would  he  or  Is  rendered  in- 
adequate hy  the  commission  of  such  "waste." 
United  States  Fidelity  &  Guaranty  Co.  v. 
Rieck,  107  N.  W.  389,  390,  76  Neh.  300  (quot- 
ing and  adopting  definition  in  4  Pom.  Eq.  par. 
1346,  Blackstone's  [Ghitty]  definition,  and 
that  in  1  Washb.  Beal  Prop.  [4th  Ed.]  p.  140). 

**Waste"  is  an  Injury  to  the  remainder  or 
reversion  (the  fee),  something  that  lessens  the 
value  of  the  estate.  The  cutting  of  timber  for 
commercial  purposes  by  a  tenant  for  years  is 
"waste."  What  constitutes  "waste"  by  a  ten- 
ant for  a  term  of  years  is  determined  by  a 
consideration  as  to  whether  or  not  an  act 
done  results  in  injury  to  the  inheritance,  and 
whether  or  not  an  act  is  "waste"  is  determin- 
ed by  the  conditions  which  exist  at  the  time 
the  act  is  committed.  Moss  Point  Lumber 
Co.  ▼.  Board  of  Snp'rs  of  Harrison  County, 
42  South.  290,  294,  89  Miss.  448. 

"  'Waste'  is  defined  to  be  *a  spoil  or  de- 
struction, not  arising  from  an  act  of  God,  or 
of  a  public  enemy,  in  houses,  gardens,  trees, 
lands,  or  other  corporeal  hereditaments,  to 
the  disherison  of  him  who  has  the  immediate 
remainder  or  reversion  in  fee  simple,  or  in 
England  in  fee  tail.  The  three  general  heads 
of  waste,  therefore,  are  in  houses,  in  timber, 
and  in  lands,  although  whatever  else  tends 
to  the  destruction  or  depreciation  of  the 
value  of  the  inheritance  is  likewise  waste,  6o. 
that,  at  common  law,  waste  could  be  com- 
mitted only  by  a  person  in  possession  and 
not  having  the  inheritance;  the  absolute 
owner  being  incapable  of  committing  waste." 
Brugh  V.  Benman,  78  N.  E.  349,  350,  38  Ind. 
App.  480  (citing  2  Minor's  Inst  [3d  Ed.]  598 ; 
2  Bl.  Com.  281). 

"Waste"  may  be  defined  as  the  ''doing  of 
those  acts  which  cause  lasting  damage  to 
the  freehold  or  inheritance,  or  the  neglect  or 
omission  to  do  those  acts  which  are  required 
to  prevent  lasting  damage  to  the  freehold  or 
inluuitance.  The  term  Is  not  an  arbitrary 
one,  to  be  applied  inflexibly,  without  regard 
to  the  quality  of  the  estate,  or  the  relation 
to  it  of  the  person  charged  to  have  commit- 
ted the  wrong,  but  the  question  as  to  wheth- 
er it  has  been  committed  in  a  given  case  is 
to  be  determined  in  view  of  the  particular 
facts  and  circumstances  appearing  in  that 
case."  A  mortgagor  removed  from  the  mort- 
gaged premises,  giving  notice  of  such  fact 
to  the  mortgagee,  and  he  took  possession  and 
rented  the  premises.  At  that  time  the  build- 
ings, fences,  etc.,  were  out  of  repair,  and 
while  the  mortgagee  was  in  possession  he 
made  no  repairs,  but  on  an  accounting  be- 
tween the  parties  it  did  not  appear  that  the 
premises  had  been  in  any  way  permanently 
injured  owing  to  failure  to  make  repairs. 
Since  the  mortgagor  was  credited  on  the 
accounting  with  any  sum  that  might  have 
been  spent  for  repairs,  she  was  not  damaged, 


f  and  a  finding  that  the  mortgagee  had  not 
been  guilty  of  permissive  waste  was  correct 
Chapman  v.  Cooney,  57  AtL  928,  929,  25  R.  I. 
657. 


li^ 


Waste"  is  commonly  defined  to  be  the 
permanent  injury  to  land  by  a  tenant,  or 
one  holding  an  intermediate  estate.  In  Rev. 
St  WLs,  §  3177,  providing  that  the  holder  of 
a  certificate  of  tax  sale  may  have  an  action 
to  restrain  the  commission  of  waste  during 
the  period  of  redemption,  and  after  obtaining 
a  deed  may  recover  damages  against  any  per- 
son for  any  waste  committed  by  such  per- 
son after  the  sale,  the  word  "waste"  is  used 
to  signify  an  act  which  amounted  to  waste 
at  common  law;  and,  under  said  section,  an 
action  for  waste  cannot  be  maintained  by 
the  tax  title  claimant  against  a  mere  tres- 
passer, who  Is  a  stranger  to  the  title  and 
possession.  Lander  v.  Hall,  84.  N.  W.  80,  81, 
69  Wis.  826  (citing  1  Washb.  Real  Prop.  [6th 
Ed.]  i  4;  2  BurriU,  Law  Diet.  [2d  Ed.] 
"Waste" ;  Bac.  Abr.  [10th  Bd.]  "Of  Waste"). 

The  plowing  up  of  blue  grass  sod  on  a 
farm  is  not  "waste."  Mize  v.  Burnett,  145 
S.  W.  150,  151,  162  Mo.  App.  441. 

The  destruction  of  fruit  trees  is  "waste." 
Welling  V.  Strickland,  126  N.  W.  471,  474, 
161  Mich.  235. 

Where  defendant,  having  a  life  estate  in 
land,  removed  the  wood  and  timber  there- 
from, his  act  constituted  "waste"  under  Code 
Civ.  Proc.  §  1655,  relating  to  actions  for 
waste  against  the  tenant  of  a  particular  es- 
tate. McCartney  v.  Titsworth,  104  N.  Y. 
Supp.  45,  46,  119  App.  Div.  547. 

Dredging  and  carrying  away  sand  and 
gravel  by  a  life  tenant  from  the  shore  of 
land  bordering  on  a  stream,  and  the  removal 
of  fast  land  and  trees  above  high- water  mark, 
was  an  injury  to  the  inheritance  and  con- 
stituted "waste."  Potomac  Dredging  Co.  of 
Baltimore  City  v.  Smoot,  69  Atl.  507,  509,  108 
Md.  54. 

Under  the  law  of  West  Virginia  as  es- 
tablished by  decision,  the  sinking  of  an  oil  or 
gas  well  on  land  by  one  tenant  in  common 
is  a  "waste,"  for  which  Code  W.  Va.  1899,  c. 
92,  §  2  (Code  1906,  §  3390),  renders  him  lla- 
ble  in  damages  to  his  cotenants,  and  hence 
the  sinking  of  such  a  well  by  a  tenant  in 
common  or  under  his  authority  does  not  give 
him  any  right  or  equity  to  have  the  same  set 
off  to  him  as  an  improvement  made  by  him 
on  a  partition  of  the  land.  Dangerfield  v. 
Caldwell,  151  Fed.  554,  557,  81  C.  C.  A.  400. 

The  cutting  of  timber  from  wild  lands 
in  a  careful  and  prudent  manner,  keeping  in 
view  the  future  value  of  the  land,  as  well  as 
the  present  income,  is  not  "waste,"  within 
the  meaning  of  R.  S.  1871,  c.  66,  §  20,  provid- 
ing that,  when  an  administrator  commits 
waste  or  trespass  on  real  estate  of  his  iutes- 
tate  Insolvent,  he  is  liable  to  account  for 
treble  the  amount  of  damage,  and  chapter 
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95,  I  12,  providing  that  when  an  heir,  after 
the  estate  Is  represented  Insolvent,  and  be- 
fore the  real  estate  Is  sold  for  payment  of 
debts,  or  before  all  the  debts  are  paid,  re- 
moves or  Injures  any  buUdlngs  or  trees,  ex- 
cept what  is  needed  for  fuel  or  repairs,  or 
commits  any  strip  or  waste  on  such  estate, 
he  shall  forfeit  treble  the  amount  of  damag- 
es, to  be  recovered  by  the  executor  or  admin- 
istrator in  an  action  of  trespass.  McNlchbl 
V.  Eaton,  TT  Me.  246,  247. 

Same— Trespasfl  distinsiiifllied 

"Technically,  there  is  a  difference  be- 
tween 'waste'  and  'trespass.'  'Waste'  is  some 
unauthorized  act  which  goes  to  the  injury  or 
destruction  of  an  estate,  committed  by  one 
in  the  rightful  possession  thereof,  while 
'trespass'  is  the  act  of  a  mere  intruder;  but 
there  Is  no  substantial  distinction,  so  far  as 
the  remedy  is  concerned."  Where  a  com- 
plaint, in  a  suit  to  restrain  the  cutting  of 
timber,  is  framed  on  the  theory  of  restrain- 
'  ing  a  trespass  on  land,  and  plaintiff's  evi- 
dence showed,  not  an  unlawful  trespass,  but 
a  rUhtf  ul  entry  and  tho  commission  of  waste, 
a  motion  to  dismiss  the  complaint  was  prop- 
erly denied,  since  the  relief  sought  was  sub- 
stantially the  same.  Roots  v.  Boring  Junc- 
tion Lumber  Ck>.,  92  Pac.  811,  818,  50  Or.  298. 

In.  tariiP  acts 

See  Cotton  Waste;    Silk  Waste;    Wool 
Waste. 

"Waste,"  as  used  in  Tariff  Act  July  24, 
1897,  par.  463,  30  Stat  194,  fixing  the  duty 
on  "waste  not  specially  provided  for  in  this 
act,"  generally  refers  to  remnants  and  by- 
products of  small  value,  that  have  not  the 
quality  or  utility  either  of  the  finished  prod- 
uct or  of  the  raw  material.  Lratimer  v.  Unit- 
ed States,  82  Sup.  Gt  242,  223  U.  S.  501,  56 
L.  Ed.  526. 

"The  testimony  upon  this  subject  falls 
far  short  of  establishing  a  commercial  desig- 
nation applicable  to  these  articles  with  the 
certainty,  uniformity,  and  generality  required 
by  the  decisions  of  this  court  •  •  •  In 
default  of  such  evidence,  the  term  'waste' 
will  be  presumed  to  have  been  used  in  the 
tariff  act  in  its  ordinary  sense  of  refuse." 
Patton  V.  United  States,  16  Sup.  Ct  89,  159 
U.  S.  500,  40  L.  Ed.  233. 

Small  disks  produced  in  the  manufacture 
of  tin  cans,  being  a  by-product  in  the  process 
of  cutting  an  aperture  for  filling,  and  being 
of  much  less  value  than  the  tin  from  which 
they  were  cut  are  not  "waste,*'  under  Sched- 
ule N,  par.  463,  but  are  dutiable  as  articles 
of  metal.  Shallus  v.  United  States,  162  Fed. 
653,  654,  89  O.  C.  A.  445. 

Flax  noils  are  dutiable  as  "waste,"  un- 
der Tariff  Act  July  24, 1897,  c.  11,  |  1,  Sched- 
ule N,  par.  463,  and  not  under  Schedule  J, 
par.  326,  as  "tow  of  flax,"  by  similitude.  G. 
B.  Ritchie  &  Co.  T*  United  States,  141  Fed. 
664. 


Floral  waters  are  dutiable  aa  unenomer- 
ated  manufactured  articles,  under  Tariff  Act 
July  24,  1897,  c.  11,  |  6,  rather  than  as 
"waste,"  under  section  1,  Schedule  N,  par. 
463.  Burr  v.  United  States,  167  Fed.  801, 
802,  93  C.  C.  A.  191. 

Small  pieces  of  cork,  which  have  been 
produced  by  grinding  the  refuse  of  cork  bark 
for  convenience  in  handling,  and  which  need 
further  preparation  before  becoming  fit  for 
its  ultimate  use  in  the  manufacture  of  lino- 
leum, etc.,  is  dutiable  as  "waste,"  and  not 
as  a  "manufacture"  of  cork.  Gudewill  & 
Bucknail  v.  United  Stetes,  142  Fed.  214. 

Tobacco  sweepings  or  scrap  used  in  the 
manufacture  of  stogies  and  cigarettes  are 
dutiable  at  55  cents  a  pound,  under  Tariff 
Act  1897,  par.  215,  as  unmanufactured  tobac- 
co, and  not  at  10  per  cent  ad  valorem  under 
paragraph  463,  as  "waste  not  specially  pro- 
vided for  in  this  act"  Latimer  v.  United 
States,  32  Sup.  Ct  242,  223  U.  S.  501,  56  L. 
Ed.  526. 

As  to  combings  of  loose  or  dead  hair  ob- 
tained in  preparing  rabbit .  or  hare  skins, 
which  are  commercially  known  as  "hares' 
combings"  or  "fur  waste,"  and  which,  after 
further  treatment,  are  used  as  an  adulterant 
in  cheap  hats,  held,  that  they  are  dutiable  as 
waste  under  Tariff  Act  July  24,  1897,  c.  U, 
I  1,  Schedule  N,  par.  463,  and  not  as  furs 
prepared  for  hatters'  use  under  paragraph 
426,  nor  free  of  duty  as  "furs,  undressed,'* 
under  section  2,  Free  list,  par.  661.  United 
States  V.  Hatters'  Pnr  Exchange,  153  Fed. 
595,  596. 

The  term  "waste,"  as  used  in  paragraphs 
361,  362,  Tariff  Act  of  1897,  is  generally  ap- 
plied to  threads  or  yam,  either  before  they 
have  been  woven  into  a  fabric,  or  to  such 
threads  or  yarn  reduced  by  the  disintegra- 
tion of  the  ref pse  fabric  Portions  of  woolen 
material  clipped  from  the  pieces  in  the  course 
of  making  up  garments,  commerdally  des- 
ignated by  dealers  in  waste  and  hosiery 
manufactures  as  "clippings"  or  "clips,"  and 
included  by  them  within  the  designation 
"waste"  as  a  generic  term,  are  not  dutiable 
under  paragraph  362  as  "waste  not  specially 
provided  for,"  but  are  dutiable  under  para- 
graph 363  as  woolen  rags.  United  States  v. 
Pearson  &  Emmott,  131  Fed.  571*  572;  IdL,  137 
Fed.  1021,  70  0.  O.  A.  306. 

So-called  granlto  or  terraw),  produced  by 
crushing  the  waste  of  marble  quarries  and 
sifting  or  sorting  it  into  various  sizes,  is  sub- 
ject to  classification  as  an  unenumerated 
manufactured  article,  under  Tariff  Act  July 
24,  1897,  c.  11,  §  6,  rather  than  as  ••waste," 
under  section  1,  Schedule  N,  par.  463,  or  as 
minerals  "crude,"  under  section  2,  Free  List. 
par.  614.  United  States  v.  Graser-Rothe,  16i 
Fed.  205. 

Wood  flour,  produced  by  grinding  small 
pieces  of  wood  obtained  by  breaking  or  cut- 
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ting  waste  wood,  etc.,  Is  dutiable  as  a  man- 
ufacture of  wood  under  Tariff  Act  July  24, 
1897,  c.  11,  {  1«  Schedule  D,  par.  208,  and 
not  as  "waste*'  under  Schedule  N,  par.  463. 
Nairn  Linoleum  Go.  ▼.  United  States,  151 
Fed.  955,  956. 

Selected  pieces  of  second-hand  Jute  bag- 
ging, intended  for  patching  the  covering  of 
cotton  bales,  are  not  "bagging  for  cotton, 
gunny  doth,  and  similar  fabrics,  suitable  for 
covering  cotton,",  under  Tariff  Act  July  24, 
1897,  c.  11,  {  1,  Schedule  J,  par.  344,  30  Stat 
181,  nor  "rags,"  under  section  2,  Free  List, 
par.  648,  30  Stat.  201«  but  are  dutiable  as 
"waste"  under  section  1,  Schedule  N,  par. 
463,  30  Stat.  194.  United  States  v.  Davies, 
160  Fed.  456,  457,  87  C.  C.  A.  672. 

"Waste,"  as  used  in  Tariff  Act  July  24. 
1897,  c.  11,  {  1,  Schedule  G,  par.  122,  fix- 
ing the  duty  on  "♦  ♦  •  wrought  and 
scrap  iron  and  scrap  steel  $4  per  ton,  but 
nothing  shall  be  deemed  scrap  iron  or  scrap 
steel  except  waste  or  refuse  iron  or  steel,  fit 
only  to  be  manufactured,"  is  not  limited  to 
the  pieces  of  material  that  fall  off  in  the  pro- 
cess of  manufacturing,  but  Includes  old  worn 
out  goods,  as  old  iron  chains  fit  only  for  re- 
manufacture.  There  can  be  no  waste  in  the 
use  of  such  articles  as  pig  iron,  which  is  sim- 
ply thrown  into  a  furnace  and  melted,  or 
splegeleisen,  ferro-manganese,  and  ferro-slll- 
con,  which  are  treated  in  a  like  manner  in 
the  production  of  steel  for  the  purpose  of 
hardening  it.  G.  W.  Sheldon  &  Co.  v.  United 
States.  152  Fed.  318-820  (citing  and  adopting 
In  re  Salomon,  47  Fed.  711 ;  Train  v.  U.  S., 
113  Fed.  1020,  51  G.  0.  A.  623;  Dwight  v. 
Merritt,  11  Sup.  Ot  768,  769,  140  U.  S.  213, 
218,  35  L.  Ed.  450;  Robertson  v.  Bdelhoff,  10 
Sup.  Ct.  186, 132  U.  S.  614,  33  L.  Ed.  477 ;  In- 
gersoU  V.  Magone,  53  Fed.  1008, 4  O.  O.  A.  150). 

Tariff  Act  July  24,  1897,  c.  11,  1 1,  Sched- 
ule G,  par.  122,  which  provides  for  "scrap 
iron,"  and  defines  it  as  "waste  or  refuse  iron 
•  •  •  fit  only  to  be  remanufactured,"  re- 
fers not  only  to  pieces  or  scraps  thrown  off 
or  discarded  in  the  course  of  manufacture, 
but  to  completed  articles  worn  out  by  use, 
such  as  old  chains,  in  small  pieces,  fit  only 
for  remanufacture.  G.  W.  Sheldon  &  Go.  v. 
United  States,  159  Fed.  105,  107,  86  C.  G.  A. 
295  (citing  Schlesinger  v.  Beard,  7  Sup.  Gt. 
546,  120  U.  S.  264,  30  L.  Ed.  656). 

WASTE  (Writ  Of) 

"The  old  *writ  of  waste*  called  upon  the 
tenant  to  appear  and  show  why  he  had  com- 
mitted waste  and  destruction  in  the  place 
named,  to  the  deherison  of  the  plaintiff." 
Abemethy  v.  Orton,  71  Pac.  327,  329,  42  Or, 
437,  95  Am.  St.  Rep.  774  (quoting  with  ap- 
proval from  Wade  v.  Malloy  [N.  Y.l  16  Hun, 
226,  which  cites  3  Bl.  Comm.  228). 

WASTE  ANB  IKJUBY 

The  words  "waste  and  Injury"  to  prop- 
erty, authorizing  relief  in  equity,  include  only 


illegal,  wrongful,  or  dishonest  Illegal  action. 
Trumbull  v.  Palmer,  93  N.  X.  Supp.  849,  851, 
104  App.  Dlv.  51. 

WASTE  WATEB 

Sees.  Laws  1889,  p.  215,  i  1,  providing 
that  all  ditches  constructed  to  utilize  the 
waste,  seepage,  or  spring  waters  of  the  state 
shall  be  governed  by  the  same  laws  relating 
to  priority  of  right  to  water  in  ditches  con- 
structed for  the  purpose  of  utilizing  the  wa- 
ter of  running  streams,  if  valid,  is  applicable 
only  to  appropriations  of  "waste,  seepage, 
and  spring  waters"  before  they  reach  a  nat- 
ural stream,  whether  by  natural  surface  flow 
or  percolation,  or  by  being  artificially  turned 
Into  the  same;  and  the  waters,  after  reach- 
ing a  natural  stream,  become,  in  the  absence 
of  an  intention  by  the  owner  to  reclaim  them, 
a  part  of  the  stream,  and  inure  to  the  benefit 
of  the  appropriators  of  its  waters.  La  Jara 
Greiimery  ft  Live  Stock  Ass'n  v.  Hansen,  88 
Pac.  644,  645,  35  Golo.  10&. 

Defendant,  while  it  was  experimenting 
to  determine  whether  to  operate  its  zinc  mine 
on  land  adjoining  plaintiffs',  and  before  it 
had  erected  a  mill  at  the  mine,  contracted 
with  plaintiffs  for  the  privilege  of  "pumping 
and  running  waste  water  from  their  mine" 
across  plaintiffs'  land;  it  not  being  certain 
then  whether  defendant  would  acquire  the  ^ 
right  to  operate  the  mine.  Held  that,  even 
if  ambiguous,  the  term  "waste  water  from 
their  mine"  did  not  include  water  charged 
with  refuse  matter,  called  "sludge,"  discharg- 
ed from  a  concentrating  mill  at  the  mine,  as 
well  as  water  pumped  from  the  mine,  not 
containing  sludge.  Pedelty  v.  Wisconsin 
Zinc  Go.,  134  N.  W.  356,  358,  148  Wis.  245. 

WASTING  BT  ESCAPE 

The  term  "wasting  by  escape,"  in  Act 
1891-93,  pp.  60,  61,  providing  for  the  confine- 
ment of  gas  in  wells  until  its  utilization,  to 
prevent  the  product  wasting  by  escape,  and 
providing  for  the  plugging  of  abandoned 
wells,  etc.,  is  very  broad  and  applies  equally 
whether  the  escape  is  at  the  well  or  at  the  ' 
end  of  a  pipe  leading  from  the  well,  as 
the  purpose  of  the  act  is  to  prevent  the  waste 
of  gas,  and  where  one  maliciously  and  willful- 
ly wastes  and  intends  to  waste  the  gas  from 
his  well,  it  is  immaterial  whether  he  suffers 
the  gas  to  escape  at  the  well  or  pipes  it  off  to 
another  place,  and  there  allows  it  to  escape. 
An  owner  must  confine  the  gas,  irrespective 
of  the  point  of  its  escape.  Commonwealth  v. 
Trent,  77  S.  W.  390,  392,  117  Ky.  34,  4  Ann. 
Gas.  209. 

WATCH 

See  Gonstant  Watch;    Vigilant  Watch. 
As  jewelry,  see  Jewel — Jewelry;    Parts 

of  Watches. 
As  ornament,  see  Ornament. 
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As  tool,  see  Tools — ^Tools  of  Trade. 
As   wearing   apparel,  see  Wearing  Ap- 
parel. 

WATOH  MOVEMENTS 

Incomplete  watch  movements,  adjusted 
so  as  to  run,  the  only  part  lacking  being  the 
dial,  or  the  dial,  the  various  hands,  and  the 
minute  wheel,  are  dutiable  as  "watch  move- 
ments,*' not  as  parts  of  watches.  Hipp  Didls- 
heim  &  Bro.  v.  United  States,  123  Fed.  998, 
999. 

So-called  time  detectors,  used  for  regis- 
tering the  movements  of  watchmen,  which 
have  a  clock  mechanism  or  time  indicator, 
are  dutiable  under  Tariff  Act  1897  as  "watch 
movements,  whether  imported  in  cases  or 
not'*  Hensel,  Bruckmann  &  Lorbacher  v. 
United  States,  135  Fed.  255,  256. 

WATCHER 

Baker  Ballot  Law  1893,  §  23,  declares 
that  each  political  party  shall  be  allowed  to 
appoint  three  electors  to  act  as  **watchers" 
in  each  voting  place  without  expense  to  the 
county,  one  of  whom  shall  be  allowed  to  re- 
main in  the  room  outside  the  inclosed  space. 
Held,  that  the  watchers  so  provided  for  were 
not  the  same  as  overseers  of  election;  the 
only  additional  right  given  to  watchers  not 
possessed  by  ordinary  voters  being  the  right 
to  be  in  the  voting  room.  The  watchers  also 
hold  their  position  by  virtue  of  appointment 
by  the  political  party,  while  the  overseers  are 
appointed  by  the  court  In  re  Parrish,  63 
Atl.  460,  461,  214  Pa.  63. 

WATCHMAN 

As  laborer,  see  Laborer. 

The  term  "policeman,**  with  respect  to 
the  power  to  arrest  without  warrant,  is  the 
legal  equivalent  of  the  term  "watchman"  at 
common  law.  Porter  v.  State,  52  S.  B.  283, 
285,  124  Ga.  297,  2  L.  R.  A.  (N.  S.),  730  (cit- 
inp  State  v.  Evans,  61  S.  W.  590,  161  Mo. 
05,  84  Am.  St  Rep.  669). 

WATER 

See  Appropriation  of  Water;  Duty  of 
Water;  Flood  Water;  Flowing  Water; 
Gin  and  Water;  Head  of  Water;  In- 
land Waters;  Land  for  Holding  Wa- 
ter; Marasque  Water;  Old  Water; 
Percolating  Waters;  Public  Water; 
Running  Water;  Second  Water;  Spring 
Water;  Square  Inch  of  Water;  Sur- 
face Water;  Tide  Water;  Waste  Wa- 
ter. 

Any  other  water,  see  Any  Other. 

As  land,  see  Land. 

As  mineral,  see  Mineral. 

As  real  estate,  see  Real  Property. 

Navigable  waters,  see  Navigable. 

Stream  of  Water,  see  Stream. 

**  'Water*  is  a  movable,  wandering  thing, 
and  must  of  necessity  continue  common  by 


the  law  of  nature,  so  that  I  can  have  only  a 
temporary,  transient,  usufructuary  property 
therein."  1  Bl.  Com.  18.  The  state  has  not 
by  statute  changed  the  rule  of  the  common 
law,  so  as  to  make  the  water  of  lakes  and 
streams  the  subject-matter  of  commerce  in 
the  ordinary  sense,  nor  has  it  authorized 
water  diversion  for  other  than  riparian  uses, 
saving  for  a  limited  class  of  purposes  bene- 
ficial to  the  people  of  the  state.  McCarter, 
Atty.  Gen.,  v.  Hudson  County  Water  Co.,  65 
Atl.  489,  496,  70  N.  J.  Eq.  695,  14  L.  R.  A. 
(N.  S.)  197,  118  Am.  St.  Rep.  754.  10  Ann. 
Cas.  116. 

The  words  "feed"  and  "water,"  as  used 
in  a  contract  for  shipping  hogs,  that  the  own- 
er is  to  feed,  water,  and  take  care  of  his 
stock  at  his  own  expense  and  risk,  has  refer- 
ence only  to  the  ordinary  sustenance  such 
animals  require  in  the  course  of  transporta- 
tion, and  the  word  "water"  does  not  relate 
to  pouring  water  upon  the  animals  In  an 
exigency  to  prevent  their  overheating.  II- 
Unois  Cent  R.  Co.  v.  Adams,  42  111.  474,  488, 
92  Am.  Dec.  85. 

While  "water"  is  to  be  defined  as  a 
mineral,  the  rules  of  law  as  to  its  use  must 
logically  vary  from  those  applicable  to  coal, 
ore,  and  the  like.  Water  is  a  fluid,  and  mo- 
bile, "a  fugitive."  Erickson  v.  Crookston 
Waterworks,  Power  &  Light  Co.,  Ill  N.  W. 
391,  393,  100  Minn.  481,  9  L.  R.  A.  (N.  S.) 
1250,  10  Ann.  Cas.  843. 

A  place  in  a  creek  which  flows  Into 
Sandusky  Bay,  the  waters  of  which  are  on  a 
level  with  the  bay  and  Lake  Erie  and  subject 
to  rise  end  ffll  under  the  same  influences  as 
affect  the  surface  of  the  lake,  is  a  "water," 
within  the  meaning  of  Qen.  Code,  §  1453,  au- 
thorizing the  catching  of  carp  in  nets  there- 
in, when  permission  to  do  so  has  been  obtain* 
ed  from  the  commissioners  of  fish  and  game. 
Jackson  v.  State,  32  Ohio  Cir.  Ct  B.  181« 
184. 

WATER  ABSORPTIOK   TEST 

As  applied  to  bricks,  the  "water  absorp- 
tion test"  is  done  by  breaking  a  brick  across, 
then  immersing  it  in  water  for  a  stated  time, 
such  as  72  hours,  and  then  comparing  the 
weight  of  the  immersed  brick  with  the 
weight  of  the  brick  before  immersion.  City 
of  Chicago  v.  Singer,  66  N.  B.  874,  875,  202 
IlL  75. 

WATER  AND  MUB 

Where  foreign  bills  of  lading  under 
which  cotton  was  transported  provided  that 
the  carrier  should  not  be  liable  for  injuries 
caused  by  "wet  or  country  damage,"  and  dec- 
larations charged  that  the  cotton  was  dam- 
aged by  "water  and  mud"  prior  to  the  termi- 
nation of  the  inland  transportation,  the 
shipper  was  bound  to  allege,  In  order  to 
state  a  cause  of  action,  that  such  damage  re- 
sulted from  some  concurrent  negligence  of  the 
carrier  or  its  servants,  or  that  the  damage 
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qould  have  been  avoided  by  the  exercise  of 
care,  etc,  and  that  the  carrier  was  not 
therefore  relieved  by  the  exception  in  the  bill 
of  lading.  Inman  &  Co.  v.  Seaboard  Air 
Line  Ry.  Co.,  159  Fed.  960,  971. 

WATER-BEARING  SAHP 

See  Good  Water-Bearing  Sand. 

WATER  BOARB 

Members  of,  as  officers,  see  Ofticer. 

WATER  OOMPAmr 

As  trading  corporation,  see  Trading  Cor- 
poration. 

WATER  COin>ITIONS 

"Water  conditions,"  as  used  in  a  con- 
tract whereby  defendant  was  to  furnish  suf- 
ficient water  for  plaintiff's  rice  crop,  but  ex- 
empting him  from  liability  should  there  be 
insufficient  water,  provided  reasonable  effort 
was  made  to  procure  the  same,  and  providing 
that  defendant  should  be  the  judge  of  the 
water  conditions  necessary  for  the  crop, 
means  nothing  less  than  the  amount  of  water 
necessary  for  the  crop  and  the  proper  times 
for'  its  application.  Kelly  v.  Corringtoli 
(Tex.)  105  S.  W.  1155,  1156. 

WATER  COURSE 

See  Natural  Water  Course. 
See,  also.  Pass. 

A  ** water  course"  is  usually  referred  to 
as  having  well-defined  bed  and  banks.  Quiun 
V.  Chicago,  M.  &  St.  P,  Ry.  Co.,  120  N.  W. 
884,  885,  23  S.  D.  126,  22  Ii.  R.  A.  (N,  S.)  789. 

A  "water  course"  is  a  stream  of  water 
flowing  in  a  definite  channel,  having  a  bed 
and  sides  or  banks,  and  discharging  itself 
into  some  other  stream  or  body  of  water. 
Hutchinson  v.  Watson  Slough  Ditch  Co.,  101 
Pac.  1059,  1063,  16  Idaho,  484,  133  Am.  St. 
Rep.  125. 

The  elements  of  a  "water  course"  are 
definite  banks,  and  with  an  obvious  bed  or 
channel  showing  the  presence  of  running 
water  at  times,  anjrway.  Erwin  v.  Krie  R. 
Co.,  90  N.  Y.  Supp.  815,  317,  98  App.  Div.  402. 

The  natural  channel,  with  defined  bed 
and  banks,  through  which  water  is  conveyed 
and  discharged,  of  varying  width  and  depth, 
is  a  "water  course,"  though  water  does  not 
flow  therein  continuously.  Belzoni  Drainage 
Commission  v.  Winn,  53  South.  778,  779,  98 
Miss.  359. 

A  drain  across  plaintiff's  lot  did  not  con- 
stitute a  "water  course"  in  a  legal  sense, 
where  all  the  water  that  passed  through  it 
was  surface  water,  or  was  led  to  it  through  a 
sewer  drain  laid  by  the  city.  Walther  v. 
City  of  Cape  Girardeau,  149  S.  W.  36,  38,  166 
Mo.  App.  467. 

Civ.  Code  1901,  par.  859,  subd.  5,  requir- 
ing railroad  companies  to  restore  streams, 
"water  coui-ses,"  etc.,  crossed  by  them,  re- 


f  quires  restoration  of  any  well-defined  chan- 
nel or  arroyo,  in  which  surface  or  flood  wa- 
ters flow.  Kroeger  v.  T?wln  Buttes  R.  Co., 
114  Pac.  553,  555,  13  Ariz.  348,  Ann.  Cas; 
1913E,  1229. 

Where  sufficient  water  flows  from  a 
spring  to  moisten  the  land  below  the  mouth 
of  the  spring,  it  may  constitute  a  "water 
course,"  on  the  theory  that  the  law  of  gravi- 
tation compelled  the  water  to  take  the  direc- 
tion it  did,  because  of  the  conformation  of 
the  land ;  but,  where  there  were  no  banks  ta 
such  "water  course"  on  the  land  moistened^ 
the  owner  of  the  land  could  not  be  called  a 
"riparian  owner,"  within  the  meaning  of  that 
term.  Morrison  v.  Officer,  87  Pac.  896,  897^ 
48  Or.  669. 

A  "water  course"  consists  of  bed,  banks 
and  water,  yet  the  water  need  not  flow  con- 
tinually; and  there  are  many  water  courses 
which  are  sometimes  dry.  It  need  not  be 
shown  to  flow  continually,  as  stated  above, 
and  it  may  at  times  be  dry;  but  they  must 
have  well-defined  and  substantial  existence. 
It  must  flow  in  a  deflnite  channel,  having  a 
bed,  sides,  or  banks,  and  usually  discharge 
itself  into  some  other  stream  or  body  of  wa- 
ter. Sierra  County  v.  Nevada  County,  99 
Pac.  371,  374,  155  Cal.  1  (quoting  and  adopt- 
ing definition  in  Angell,  Water  Courses,  §| 
3,  4). 

A  "water  course"  consists  of  bed,  banks, 
and  water. ,  The  right  of  an  appropriator  of 
the  water  of  a  stream,  for  the  purpose  of  ir- 
rigation, to  have  the  water  flow  in  the  river 
to  the  head  of  its  ditch,  is  an  "incorporeal 
hereditament,"  appurtenant  to  the  ditch  and 
coextensive  with  the  owner's  right  to  the 
ditch  itself.  Rickey  Land  &  Cattle  Co.  v. 
Miller  &  Lux,  152  Fed.  11,  13,  14,  81  0.  O.  A. 
207  (citing  Lower  Kings  River  Water  Ditch 
Co.  V.  Kings  River  &  F.  Canal  Co.,  60  Cal. 
408;  Angell,  Water  Courses,  §  4;  Oregon 
Const.  Co.  V.  Allen  Ditch  Co.,  69  Pac.  455, 
458,  41  Or.  209,  93  Am.  St.  Rep.  701;  Wyatt 
V.  Larimer  &  Weld  Irrigation  Co.,  33  Pac. 
144,  18  Colo.  298,  36  Am.  St.  Rep.  280 ;  Wil- 
ley  V.  Decker,  73  Pac.  210,  225,  11  Wyo.  496, 
100  Am.  St.  Rep.  939 ;  Smith  v.  Denniff ,  60 
Pac.  398.  24  Mont.  20,  81  Am.  St.  Rep.  408 ; 
Conant  v.  Deep  Creek  &  Curlew  Val.  Irr. 
Ca,  66  Pac.  188, 23  Utah,  627.  90  Am.  St.  Rep. 
721 ;  Simmons  v.  Winters,  21  Or.  35,  27  Pac. 
7,  28  Am.  St  Rep.  727;  Hindman  v.  Rissor, 
21  Or.  112,  27  Pac.  13 ;  Bear  Lake  &  River 
Waterworks  &  Irrigation  Co.  v.  Ogden  City. 
33  Pac.  135,  8  Utah,  494;  Tucker  v.  Jones,. 
8  Mont.  225,  19  Pac.  671 ;  Sweetland  v.  Olsen,. 
27  Pac.  339,  11  Mont  27 ;  Cave  v.  Crafts,  5a 
Oal.  135). 

"A  'water  course'  is  defined  as  consisting 
of  bed,  banks,  and  water.  It  must  be  made 
to  appear  that  the  water  usually  flows 
through  a  regular  channel,  with  banks  or 
sides.  The  bed  and  banks,  or  the  channel, 
is  in  all  cases  a  natural  object,  to  be  sought 
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after,  not  simply  by  application  of  any  ab- 
stract rule,  but,  like  other  natural  objects,  to 
be  sought. for  and  found  by  the  distinctive 
appearance  it  represents.  A  channel  is,  how- 
ever, necessary  to  the  constitution  of  a  wa- 
ter course,  whether  worn  deep  by  action  of 
the  waterj  or  following  the  exact  depression, 
without  any  marked  erosion  of  soil  or  rock, 
or  whether  distinguished  by  difference  of 
vegetation,  or  otherwise  rendered  percepti- 
ble." State  V.  Muncie  Pulp  Co^  104  S.  W. 
437,  443,  119  Tenn.  47  (quoting  and  adopting 
definition  in  Lux  v.  Haggln,  10  Pac  770,  69 
CaL  417), 

"To  constitute  a  'water  course,'  accord- 
ing to  the  ordinary  signification  of  that  term, 
there  must  be  a  stream  usually  flowing  in  a 
I)articular  direction  and  in  a  definite  channel^ 
and  it  must  usually  discharge  itself  Into  some 
other  stream  or  body  of  water."  In  Act  May 
31,  1887,  as  amended,  forbidding  during  a 
certain  part  of  the  year  catching  fish  with  a 
seine  "in  or  upon  any  of  the  rivers,  creeks, 
streams,  ponds,  lakes,  sloughs,  bayous,  or  oth- 
er water  courses"  of  the  state,  the  phrase 
"other  water  courses"  was  used,  not  by  way 
of  restricting  anything  which  had  already 
been  mentioned,  but  to  Include  any  other  wa- 
ter course  of  the  same  general  nature  as 
those  specified,  which  was  not  sufficiently 
described  in  the  specifications  already  made. 
People  V.  Bridges,  31  N.  B.  U5,  116,  142  IlL 
30,  16  L.  R.  A.  684. 

In  a  legal  sense  a  •'water  course"  is  a 
channel  cut  through  the  turf  by  the  erosion 
of  running  water,  with  well-defined  banks 
and  bottom,  and  through  which  water  flows, 
and  has  flowed  immemorlally,  not  necessari- 
ly all  the  time,  but  ordinarily,  and  perma- 
nently for  substantial  periods  of  each  year. 
Under  Bums'  Ann,  St  1901,  §  5153,  authoriz- 
ing railroads  to  construct  roads  across  any 
stream  of  water,  water  course,  etc.,  a  drain- 
age ditch  fed  by  no  spring  or  water  course, 
and  used  and  constructed  solely  for  expedit- 
ing surface  drainage,  is  not  a  water  course, 
which  the  railroad  is  obliged  to  preserve  and 
restore  to  its  former  state.  New  Jersey,  I.  & 
I.  R,  Co.  T.  Tutt,  80  N.  B,  420^  422,  168  Ind. 
205. 

BroadaalBi;  of  straaaL 

Where  a  stream  flows  in  a  continuous 
current,  It  is  a  "water  course,"  though  the 
water  spreads  over  a  large  area,  without  ap- 
parent banks.  Miller  &  Lux  v.  Madera  Ca- 
nal &  Irrigation  Co.,  99  Pac.  602,  609,  155 
CaL  59,  22  L.  R.  A.  (N.  S.)  391. 

A  slough  having  well-defined  banks,  lead- 
ing from  a  river  to  a  creek,  through  which 
water  flows,  is  a  "water  course,"  though  at 
some  points  the  channel  spreads  out  and  the 
water  is  quite  shallow.  Cederburg  v.  Dutra, 
86  Pac  838,  840,  3  Cal.  App.  572. 

"A  stream  does  not  cease  to  be  a  'water 
course/  and  become  mere  surface  water,  be- 


cause at  a  certain  point  It  spreads  over  a 
level  meadow  several  rods  in  width,  and 
flows  for  a  distance  without  defined  banks 
before  flowing  again  in  a  definite  channeL" 
Harrington  v.  Demaris,  77  Pac.  603.  606,  46 
Or.  Ill,  1  L.  R.  A.  (N.  S.)  756  (citing  Gould, 
Waters  [3d  Ed.]  i  264). 

A  "water  course,"  in  the  legal  sense  of 
the  term,  does  not  necessarily  consist  merely 
of  the  stream  as  it  flows  within  the  banks 
which  form  the  channel  in  ordinary  states  of 
water.  When,  in  time  of  ordinary  high  wa- 
ter, the  stream,  extending  beyond  its  banks 
is  accustomed  to  flow  down  over  the  adjacent 
lowlands  in  a  broader,  but  stiU  definable, 
stream,  it  has  still  the  character  of  a  water 
course,  and  the  law  relating  to  water  courses 
is  applicable,  rather  than  that  relating  to 
mere  surface  water.  Town  of  Jefferson  v. 
Hicks  (Okl.)  102  Pac.  79,  82,  24  L.  B.  A.  (N. 
S.)  214  (quoting  and  adopting  definition  in 
Byrne  v.  Minneapolis  &  St  L.  By.  Ck>.,  36  N. 
W.  339,  38  Minn.  212,  8  Am.  St  Bep.  66^. 

DitolL 

The  term  "water  course,"  used  in  connec- 
tion with  "river"  in  State  Boards  and  (Com- 
missions Law  (Consol.  Laws,  c.  64)  li  10,  11, 
authorizing  proceedings  for  the  improvement 
of  rivers  and  water  courses,  means  a  living 
stream  with  defined  banks  and  channel,  fed 
from  other  and  more  permanent  sources  than 
mere  surface  water,  though  not  necessarily 
running  all  the  time,  and  does  not  include  ar- 
tificial drainage  ditches.  People  ex  rel.  Bing- 
ham V.  State  Water  Supply  Commission,  126 
N.  Y.  Supp.  637,  641,  70  Misc.  Bep.  265. 

Drain  synonymous 

Under  Bev.  St  1906,  c.  1,  tit  6»  provid- 
ing that  the  words  "water  course,'*  as  used 
in  the  county  ditch  law,  are  synonymous 
with  the  word  *'drain,"  county  commissioners 
are  without  authority  to  convert  a  living 
stream  of  water  into  a  ditch  by  proceedings 
for  the  locating  and  constructing  of  a  ditch. 
Greene  County  Com'rs  t.  Harbine,  78  N.  B. 
521,  522,  74  Ohio  St  318. 

BaTine  ov  hoUonr 

A  gulch  through  which  water  flows  from 
about  March  1st  until  August,  being  derived 
from  melting  snows  and  springs,  constitutes 
a  "water  course,"  waters  of  which  are  sub- 
ject to  appropriation.  Borman  v.  Blackmon, 
118  Pac.  848,  849,  60  Or.  304. 

A  swale  or  depression,  through  or  over 
which  surface  water  runs  according  to  the 
laws  of  nature,  is  a  "water  oouroe,**  even 
though  it  has  no  well-defined  banks.  Pail- 
zek  V.  Hinek,  123  N.  W.  180,  181,  144  Iowa, 
563  (citing  Hull  T.  Harker,  106  N.  W.  629, 
130  Iowa,  190). 

In  its  more  restrictive  sense,  a  *Vater 
course*'  is  such  a  waterway  as  gives  rise  to 
riparian  rights  in  the  flow  of  the  water,  and 
excludes  a  depression  or  natural  drain  whidi 
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merely  carries  water  In  rainy  seasons.  St 
Louis  Merchants'  Bridge  Terminal  Ry.  Ass'n 
V.  Schultz,  80  N.  B.  879,  882,  226  111.  409. 

To  constitute  "a  'water  course,'  there 
must  be  a  channel,  a  bed  to  the  stream,  and 
not  merely  low  land,  or  a  depression  in  the 
prairie,  over  which  water  flows.  It  matters 
not  what  the  width  or  depth  may  be.  A 
water  course  implies  a  distinct  channel,  a 
way  cut  and  kept  open  by  running  water,  a 
passage  whose  appearance,  different  from 
that  of  the  adjacent  land,  discloses  to  every 
eye  on  a  mere  casual  glance  the  bed  of  a  con- 
stant or  frequent  stream.''  Rait  v.  Furrow, 
85  Pac.  034,  935,  74  Kan.  101,  6  L.  R.  A.  (N. 
S.)  157, 10  Ann.  Cas.  1044  (quoting  and  adopt- 
ing the  definition  in  Qibbs  v.  Williams,  25 
Kan.  214,  87  Am.  Rep.  241). 

An  instruction  that  a  ''water  course"  is 
a  stream  usually  flowing  in  a  particular  di- 
rection, in  a  definite  channel,  and  discharg- 
ed into  some  other  stream  or  body  of  water, 
and  that  the  term  does  not  include  surface 
water  conveyed  from  a  higher  to  a  lower  lev- 
el for  limited  periods  during  the  melting  of 
snow,  or  during  or  soon  after  the  fall  of  rain, 
through  hollows  or  ravines  which  at  other 
times  were  dry,  is  correct  McHenry  v.  City 
of  Parkersburg,  66  S.  E.  750,  753,  68  W.  Va. 
538,  29  L.  R.  A.  (N.  S.)  860  (citing  2  Bouv. 
Law  Diet  468,  1219;  Neal  v.  Ohio  RlTOr  R. 
Co.,  84  S.  E.  914,  47  W.  Va.  816). 

To  constitute  a  **water  course,"  there 
must  be  a  stream  usually  fiowing  in  a  partic- 
ular direction,  though  it  need  not  flow  con- 
tinually. It  must  flow  in  a  definite  channel, 
having  a  bed,  sides,  or  banks,  and  usually 
discharges  itself  into  some  other  stream  of 
body  of  water.  It  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire 
face  of  a  tract  of  land,  occasioned  by  un- 
usual freshets  or  other  extraordinary  causes. 
It  does  not  include  the  water  fiowing  into  the 
hollows  or  ravines  in  land,  which  is  mere 
surface  water.  In  an  action  for  damages 
caused  by  the  obstruction  of  a  slough,  a  pe- 
tition that  did  not  allege  that  the  slough 
was  a  natural  water  course,  or  describe  it  as 
such,  but  described  it  as  a  swale  or  slough 
which  received  overflow  water  from  a  creek, 
was  insufficient  to  raise  an  issue  as  to  whether 
or  not  the  slough  was  an  actual  water  course, 
or  to  support  recovery  on  the  theory  that  it 
was.  Webb  v.  Carter,  98  S.  W.  776,  777,  121 
Mo.  App.  147  (quoting  and  adopting  the  def- 
inition in  Hoyt  V.  City  of  Hudson,  27  Wis. 
661,  9  Am.  Rep.  473). 

Siivfa««  waters 

Whenever  surface  water  flows  in  one 
continuous,  well-marked  channel,  it  becomes 
a  "water  course,"  if  this  regularly  recurs 
each  season.  Borman  v.  Blackmon,  118  Pac. 
848,  850,  60  Or.  304. 

Under  the  law  of  Iowa  as  established  by 
decision,  which  will  be  followed  by  the  fed- 


eral courts  in  that  state  in  matters  relating 
to  public  drains,  if  surface  water  in  fact  uni- 
formly flows  oflT  over  a  given  course,  having 
reasonable  limits  as  to  width,  the  line  of  its 
flow  constitutes  a  "water  course."    Chicago, 

B.  &  Q.  R.  Co.  T.  Board  of  Supers  of  Appa- 
noose County,  Iowa,.  182  Fed.  291,  294,  104 

C.  C.  A.  573,  31  L.  R.  A.  (N.  S.)  1117. 

A  'Vater  course,"  within  the  rule  as  to 
obstruction  is  a  living  stream  of  water  with 
well-defined  banks,  and  ad*  .unel  and  bed, 
though  the  stream  need  not  run  continuously, 
but  it  must  be  fed  from  other  and  more  per- 
manent sources  than  mere  surface  water  re- 
sulting from  rain  or  snow  discharged  from  a 
higher  to  a  lower  level  and  find  exit  through 
its  channel.  Scott  v.  Missouri  Southern  R. 
Co.,  139  S.  W.  259,  261,  168  Mo.  App.  625. 

A  "water  course"  is  a  stream  of  water 
flowing  in  a  definite  channel,  having  a  bed 
and  sides  or  banks,  and  discharging  itself 
into  some  other  stream  or  body  of  water. 
The  fiow  of  water  need  not  be  constant,  but 
must  be  more  than  mere  surface  drainage  oc- 
casioned by  extraordinary  causes;  there 
must  be  substantial  Indications  of  the  exist' 
ence  of  a  stream,  which  is  ordinarily  a  mov- 
ing body  of  water.  Hutchinson  v.  Watson 
Slough  Ditch  Co.,  101  Pac.  1059, 1061,  16  Ida- 
ho, 484,.  133  Am.  St  Rep.  125. 

Where  the  natural  conformatioii  of  the 
surrounding  country  necessarily  collects 
therein  so  large  a  body  of  water,  after  heavy 
rain  or  the  melting  of  large  bodies  of  snow, 
as  to  require  an  outlet  to  some  common  res- 
ervoir, and  where  such  water  Is  regularly 
discharged  through  a  well-defined  channel 
which  the  force  of  the  water  has  made  for 
itself,  an^  which  is  the  accustomed  channel 
through  which  It  flows  or  has  ever  flowed, 
it  constitutes  a  ''water  course"  or  ''water- 
way." Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Groves, 
93  Pac.  756,  761,  20  Okl.  101,  22  L.  R.  A.  (N. 
S.)  802. 

WATEB  COURSE  DXVIDINa  COUNTIES 

The  Little  river  above  the  Junction  with 
the  Withlacoochee  river,  though  the  entire 
stream  lies  in  Brooks  county,  is  a  "water 
course  dividing  two  counties,"  within  Pol. 
Code  1895,  |i  867,  871,  providing  for  county 
line  bridges.  Brooks  County  v.  Carrington, 
66  S.  B.  625,  626,  7  Ga.  App.  225. 

WATEB  CRAFT 

A  houseboat,  drawn  upon  the  beach,  may 
properly  be  called  a  "water  craft,"  and  need 
not  be  called  a  dwelling  house  or  other  build- 
ing, in  describing  it  In  an  indictment  Nagel 
V.  People,  82  N.  E.  315,  318,  229  IlL  598. 

WATER  BEEB 

Contracts  entered  into  by  several  parties 
for  the  sale  of  water  rights,  uniform  in  their 
provisions,  printed  b!anks  being  used,  are 
spoken  of  as  "water  deeds,"    Creer  y.  Ban- 
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croft  Land  &  Irrigation  Co.,  90  Pac.  228,  229, 
13  Idaho,  407. 

WATER  DISTRICT 

As  public  corporation,  see  Public  Cor- 
poration. 

WATER  FRONT 

See  Shore  or  Water  Front 

WATER  FURNISHED  FOR  MANUFAC- 
TURING PURPOSES 

In  an  action  by  a  brewery  to  recover  an 
excess  paid  for  water  from  the  rate  required 
by  ordinance  for  "water  furnished  for  purely 
manufacturing  purposes,"  it  was  not  neces- 
sary, in  order  tliat  the  water  be  deemed  to  be 
used  "purely  for  manufacturing  purposes," 
that  all  of  it  went  into  the  composition  of 
beer  if  it  was  used  in  the  business  of  making 
beer,  and  a  finding  of  the  trial  court,  if  based 
on  such  assumption,  was  reversible  error. 
American  Brewing  Co.  v.  City  of  St.  Louis, 
108  S.  W.  1,  2,  209  Mo.  600. 

WATER  MAINS 

As  machinery,  see  Machinery. 
As    property,    see    Personal    Property; 
Property. 

WATER  MARK 

See  High-Water  Mark. 

WATER  MUX 

Under  the  Flowage  Act  (Pub.  St  1901,  c. 
142)  I  12,  authorizing  a  corporation  to  erect 
and  maintain  a  'Vater  mill"  and  dam  on  non- 
navigable  streams,  the  erection  and  mainte- 
nance of  a  dam  to  develop  water  power  to 
operate  Intricate  machinery  for  producing 
electricity  to  be  distributed  to  the  public  is 
operating  a  "water  mill"  within  toe  terms 
of  the  statute.  McMillan  t.  Noyes,  72  Atl. 
759,  761,  75  N.  H.  258. 

WATER  PERMIT 

Under  the  provisions  of  Act  March  11, 
1903  (Laws  1903,  #.  223),  the  "water  permit," 
when  grsmted  as  therein  i)rovided  for,  gives 
the  applicant  an  Inchoate  right,  which  will 
ripen  into  a  legal  and  complete  appropriation 
only  upon  the  completion  of  the  works  and 
the  application  of  the  water  to  a  beneficial 
use.  The  right  given  by  such  permit  may 
ripen  into  a  complete  apprc^riation,  or  may 
be  defeated  by  the  failure  of  the  holder  to 
(jomply  with  the  requirements  of  the  statute. 
The  permit,  therefore,  is  not  an  appropria- 
tion of  the  public  waters  of  the  state,  but  is 
the  consent  of  the  state  given  in  the  manner 
provided  by  law  to  construct  and  acquire 
real  property.  Speer  v.  Stephenson,  102  Pac. 
365,  366.  16  Idaho,  707. 

WATER  PERMITTING 

A  stipulation  as  to  "water  permitting,**  in 
a  contract  requiring  a  party  to  saw  logs  as 
far  as  water  would  permit,  refers  to  natural 
conditions,  such  as  drought  and  the  like,  bear- 


ing upon  the  supply  of  water  in  the  ditdi 
and  wasteways,  and  does  not  cover  the  foi^ 
tultous  breaking  of  his  dam.  Fletcher  y. 
Prestwood,  38  South.  847,  848,  143  Ala.  174 
(citing  Jones  r.  Anderson,  2  South.  911,  82 
Ala.  302). 

WATER  PIPE 

As  appendage,  see  Appendaga 

WATER  RATES 

As  taxes,,  see  Tax — Taxation. 

WATER  RENTS 

As  taxes,  see  Tax — Taxation* 

WATER  RIGHT 

As  appurtenance,  see  Appurtenance — ^Ai^ 

purtenant. 
As  personal  property,  see  Personal  Prop> 

erty. 
As  real  estate,  see  Real  Property. 
As  right  and  franchise,  see  Right  and 

Franchise. 

A  "water  right'*  is  a  •freehold,"  within 
the  statute  creating  the  Court  of  Appeals  and 
requiring  it  to  retransfer  to  the  Supreme 
Court  cases  involving  a  freehold.  Monte  Vis- 
ta Canal  Co.  v.  Centennial  Irrigating  Ditch 
Co,,  123  Pac.  831,  833,  22  Colo.  App.  364. 

A  ''water  right'*  is  the  legal  right  to  the 
use  of  any  imappropriated  water  of  any  natu- 
ral stream,  water  course,  or  source  of  supply, 
and  exists  only  in  contemplation  of  law,  and 
is  for  purposes  of  taxation  **personal  proper- 
ty,** within  Const,  art.  12,  {  17,  and  Pol.  Code 
1895,  §§  16,  3080,  defining  **property*'  as  in- 
cluding money,  franchises,  and  other  things 
capable  of  private  ownership,  and  defining 
"real  estate**  as  including  the  possession  or 
ownership  of  land,  mines,  minerals,  and  quar 
ries,  and  "improvements**  as  including  all 
buildings,  structures,  etc.,  and  "personal  proi>- 
erty"  as  Including  everything  which  is  the 
subject  of  ownership,  not  included  within  real 
estate  or  improvements,  so  that  under  sec- 
tion 3716,  providing  that  the  personal  proper- 
ty and  franchises  of  water  companies  must  be 
assessed  In  the  district  where  the  principal 
works  are  located,  a  water  company  owning 
a  water  right  without  the  limits  of  a  school 
district  and  conveying  water  by  pipe  lines  in- 
to the  district,  where  it  Is  distributed  to  the 
inhabitants  thereof,  is  properly  assessed  in 
the  district;  that  being  the  place  of  business 
and  principal  works  of  the  company.  Helena 
Waterworks  Co.  t.  Settles,  95  Pac.  838,  839, 
37  Mont.  237. 

Complainant's  ancestors  claimed  title  to 
the  water  power  of  a  certain  pond,  but  they 
and  defendant  (an  adjoining  owner  of  land) 
disputed  as  to  their  relative  rights.  Defoid- 
ant  afterwards  filed  a  biil  to  enjoin  com- 
plainants ancestors  from  interfering  with 
his  rights  in  the  pond,  which  resulted  in  the 
purchase  of  defendant's  land  and  his  rights 
in  the  pond,  under  an  agreement  enablini; 
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complainant's  ancestors  to  use  tbe  water 
lights  agreed  to  be  granted,  and  they  gave 
back  their  mortgage  on  the  land  and  rights  so 
granted.  The  deeds  remained  onqaeetioned 
for  20  years,  when  complainant  sued  to  ex- 
clude the  water  rights  from  the  mortgage  on 
the  ground  of  mutual  mistake,  alleging  that 
defendant  mortgagee  never  had  title  thereto. 
Held,  that  the  term  "water  rights"  was  un- 
doubtedly meitnt  to  convey  more  than  rlpari* 
an  rights,  and  covered  rights  in  the  water 
power  which  might  exist  or  be  claimed  apart 
from  any  title  in  the  land  covered  by  the 
dam  or  pond,  and  that,  as  the  mortgagee 
claimed  title  to  such  rights  at  the  time  the 
mortgage  was  executed,  complainant  was  not 
entitled  to  relief.  Cranston  Print  Works  v. 
Dyer,  32  Atl.  922,  923,  924,  19  R.  I.  208. 

WATER  SIDE 

Where  a  proprietary  grant  of  shore  land 
described  it  as  bounded  on  the  east  by  the 
**water  side/*  the  grant  was  not  subject  to 
the  doctrine  that  sovereign  grants  should  be 
strictly  construed  in  so  far  as  they  affect  pub- 
lic rights,  and  should  be  held  to  pass  to  the 
grantee  the  private  title  to  the  land  to  low- 
water  mark,  subject  to  the  jus  publicum  in 
the  fore  shore.  Bardes  v.  Herman,  114  N.  Y. 
Supp.  1098, 1101,  62  Misc.  Rep.  428. 

WATER  SUPPIiT 

See  Sulticient  Water  Supply. 
As  public  business,  see  Public  Business. 
As  public  calling,  see  Public  Calling. 
As  public  service,  see  Public  Service. 
As  public  use,  see  Public  Use  (In  Eml> 
uent  Domain). 

WATER-TIGHT 

A  contract  to  make  a  cellar  "water-tight" 
Is  not  carried  out  where,  after  the  work  is 
completed,  water  leaks  in,  but  the  contractor 
puts  under  the  floor  an  automatic  Instrument 
which,  while  at  work,  keeps  the  cellar  dry. 
MacKnlght  Fllntlc  Stone  Co.  v.  City  of  New 
York,  43  N.  Y.  Supp.  139,  141,  13  App.  Dlv. 
231. 

WATER-TUBE  BOII.ER 

The  term  "water-tube  boiler,"  In  a  pat- 
ent reciting  that  the  patentee  has  invented 
new  and  useful  improvements  in  sectional 
steam  boilers,  of  which  the  following  is  a 
specification:  **The  herein  described  water- 
tube  boiler  is  especially  adapted  to  marine 
service" — is  used  synonymously  with  section- 
al steam  boiler,  because  such  use  was  com- 
mon, and  because  the  term  "sectional  steam 
boiler,"  used  in  the  specification,  relates  to  a 
class  of  boilers  no  less  comprehensive  than  the 
class  referred  to  by  the  term  "water-tube 
boiler."  Babcock  &  Wilcox  Co.  v.  North 
American  Dredging  Co.,  151  Fed.  265,  267. 

"WATER  "WISLL 

"Water  wells,"  in  oil  fields,  are  those  In 
which  the  Inpour  of  salt  water  requires  con- 


stant pumping  to  recover  oil,  and  the  con- 
tinuous services  of  an  attendant  known  as  a 
"pumper."  Glendeunlng  v.  iSuperlor  Oil  Co., 
70  N.  B.  976,  977,  162  Ind.  642. 

WATEREB,  FED,  AMB  OAREB  FOR 

A  freight  contract  for  the  shipment  of 
hogs,  providing  that  the  animals  are  to  be 
"watered,  fed,  and  cared  for"  by  the  shipper 
or  his  agent  in  charge,  means  no  more  than 
that  the  shipper  shall  see  that  the  stock  is 
furnished  with  such  feed  and  water  as  is  re- 
quired for  consumption,  and  has  no  connec- 
tion with  the  general  treatment  of  stock  es- 
sential to  safe  transportation;  and  hence 
does  not  Impose  on  the  shipper  the  duty  of 
showering  the  hogs  to  keep  down  their  tem- 
perature. Peck  V.  Chicago  Great  Western 
By.  Co.,  115  N.  W.  1113,  1114, 138  Iowa,  187. 
16  L.  R.  A.  (N.  S.)  883,  128  Am.  St  Bep.  185. 

WATEREB  STOCK 

Corporate  stock  Is  "watered"  when  Issued 
by  the  company  for  property  at  an  overvalua- 
tion, or  where  the  company  does  not  receive 
money  or  money's  worth  therefor,  (roodnow 
V.  American  Writing  Paper  Co.,  66  AtL  607, 
72  N.  J.  Eq.  645. 

If  an  investment  of  9100,000  in  a  fran- 
chise-protected business  authorized  in  the 
opinion  of  the  promoters,  the  issue  of  |200,- 
000  worth  of  stock,  and  such  stock  for  a  num- 
ber of  years  maintains  itself  at  par,  paying 
satisfactory  dividends.  It  would  be  obviously 
fair  to  assert  that  In  the  opinion  of  the  share- 
holders the  franchise  Is  worth  $100,000,  as- 
suming no  appreciation  of  tangible  assets; 
yet  it  will  always  be  true  that,  unless  the 
whole  net  return,  compared  with  the  value  of 
tangibles,  is  above  a  satisfactory  return  on 
tangible  Investment  alone,  the  addition  of 
stock  issued  for  franchise  will  be  regarded 
as  "water,"  and  detract  from  the  value  of 
the  entire  issue.  Consolidated  Gas  Co.  t. 
New  York,  157  Fed.  849,  878. 

WATERING 

See  Feeding  and  Watering. 

WATERS    AS    BOimBART   BETWEEN 
STATES 

See  Boundary. 

WATERS  OF  THE  STATB 

In  Pen.  Code,  §  636,  providing  that  every 
person  who  shall  set  any  net  for  catching 
fish  in  waters  of  the  state  shall  be  guilty  of 
a  misdemeanor,  the  words  "waters  of  the 
state"  refer  to  the  waters  coming  within  the 
regulating  power  of  the  state  concerning  the 
fish  therein.  People  v.  Miles,  77  Pac.  666, 
669,  143  Cal.  636. 

Defendant  took  game  fish  from  an  Inland 
unnavigable  lake  and  shipped  the  same  from 
the  state.  His  grantors  owned  the  fee  to  the 
lands  In  part  bounding  the  lake  prior  to  the 
passage  of  any  law  regulating  the  taking  of 
any  fish  from  the  waters  of  the  state;    The 
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lands  at  the  time  he  acquired  them  were 
chiefly  valuable  for  the  fishing  adjacent  there- 
to, and  they  continued  to  be  chiefly  valuable 
for  such  purpose.  Held,  that  he  violated 
Klrby's  Dig.  f  3620,  as  amended,  making  it 
unlawful  to  export  from  the  state  game  fish; 
and  also  Laws  1907,  p.  912,  prohibiting  fish- 
ing in  the  waters  of  the  state  by  means  of 
any  net,  in  view  of  Act  March  17,  1885,  §  2, 
defining  the  term  "waters  of  the  state"  as  all 
streams,  lakes,  eta,  wholly  or  in  part  within 
the  state.  Fritz  v.  State,  115  S.  W.  385,  386, 
88  Ark.  571. 

WATERS  OF  THE  UNITED  STATES 

See    Navigable    Water    of    the    United 
States. 

A  fleet  in  Manila  bay,  about  six  weeks 
after  the  treaty  with  Spain  by  which  the 
Philippine  Islands  were  acquired  by  the 
United  States,  were  not  in  the  **waters  of  the 
United  States."  United  States  v.  Smith,  25 
Sup.  Ct.  489,  491,  197  U.  S.  386,  49  L.  Ed.  801. 

WATERPROOF  CI<OTH 

Woolen  or  worsted  fabrics  known  as 
**cravenette  cloths,"  which  have  been  sub- 
jected to  a  process  to  rehder  them  nonabsorb- 
ent,  ^re  dutiable  under  Tariff  Act  Oct.  1, 
1890,  c.  1244,  f  1,  iSchedule  J,  par.  369,  as 
"waterproof  cloth."  Brown  &  Eadie  v.  Unit- 
ed States,  126  Fed.  446. 

The  titles  of  the  various  schedules  in 
tariff  acts  are  not  intended  to  be  perfectly 
accurate,  but  furnish  general  information 
only  of  the  articles  enumerated  in  the  para- 
graphs therein;  and  the  principle  of  ejusdem 
generis  should  not  be  applied  to  exclude 
waterproof  woolen  cloth  from  the  provision 
for  ** waterproof  cloth"  in  paragraph  869, 
Tariff  Act  Oct  1, 1890,  c,  1244.  §  1,  Schedule 
J,  because  the  subject  of  that  schedule  is 
flax,  hemp,  and  jute.  Certain  woolen  goods 
known  as  "cravenette  cloths,"  which  have 
been  subjected  to  a  process  intended  to  make 
them  rain-repellent,  which  are  chiefly  used 
for  outer  garments  to  be  worn  in  rainy 
weather,  and  which,  for  all  ordinary  pur- 
poses, are  waterproof,  are  dutiable  as  "water- 
proof cloth,"  under  paragraph  369,  and  not 
under  paragraphs  392  and  395.  United 
States  V.  Brown  ft  Eadie,  136  Fed.  550,  551, 
69  0.  C.  A.  260. 

WATERWAY 

Where  the  natural  conformation  of 
the  surrounding  country  necessarily  collects 
therein  so  large  a  body  of  water,  after  heavy 
rain  or  the  melting  of  large  bodies  of  snow, 
as  to  require  an  outlet  to  some  common  reser- 
voir, and  where  such  water  is  regularly  dis- 
charged through  a  well-deflned  channel, 
which  the  force  of  the  water  has  made  for 
itself,  and  which  is  the  accustomed  channel 
through  which  it  flows  or  has  ever  flowed, 
it  constitutes  a  "water  course"  or  "water- 
way."   Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Groves, 


93  Pac.  755,  761,  20  OkL  101,  22  L.  R.  A.  (N. 

S.)  802. 

WATERWORKS 

As  internal  improvements,  see  Internal 

Improvement 
As  public  utility,  see  Public  Utility. 
Control  of  waterworks,  see  ControL 

One  who  obtained  from  a  city  a  fran- 
chise authorizing  him  to  sink  an  artesian 
well  to  supply'  water  to  the  public  therefrom 
for  pay,  through  mains  and  pipes  which  he 
was  authorized  to  lay  over  certain  streets 
in  a  particular  part  of  the  city,  was  conduct- 
ing a  system  of  "waterworks,"  within  Code 
1906,  §  3886,  imposing  an  annual  privilege 
tax  on  waterworks  in  cities;  the  fact  that 
the  water  supply  is  an  artesian  well  not 
making  the  business  taxable  as  an  arteelan 
well,  instead  of  a  waterworks,  where  the 
main  purpose  of  the  well  is  to  conduct  a 
waterworks  business,  and  1?  not  merely  in- 
cidental to  its  use  by  the  owner.  Randall 
V.  Smith,  51  South.  917,  918,  96  Mls&  647. 

WATERWORKS     AKD     ELECTRIC 
LIGHT  PLANT 

The  phrase  '*a  waterworks  and  electric 
light  plant,"  in  an  ordinance  providing  for 
an  election  to  determine  the  advisability  of 
issuing  bonds  for  the  purpose  of  erecting  a 
waterworks  and  electric  light  plant,  relates 
to  but  one  plant  on  one  site,  to  be  conducted 
by  one  management,  so  that  the  ordinance 
is  not.  defective  as  submitting  two  proposi- 
tions in  such  a  manner  that  the  voters  can- 
not vote  for  one.  State  ex  reL  City  of 
Chillicothe  V.  Wilder,  98  S.  W.  465,  466,  200 
Mo.  97. 

WATERWORKS  COMPANT 

As  manufacturer,  see  Manufacturer. 
As  public  improvement  corporation,  see 

Public  Improvement  Corporation. 
As  quasi  public  corporation,  see  Quasi 

Public  Corporation. 

WATERMELON 

As  fruit,  see  Fruit 

As  vegetable^  see  Vegetabla 

WATT 

The  unit  of  power,  called  the  "watt,*' 
equals  10,000,000  units  of  power  in  the  C.  G. 
S.  system,  or  one  ampere  times  one  volt  One 
horse  power  is  746  watts,  or  three-fourths  of 
a  idlowatt  Peoria  Waterworks  Co.  t*  Pe- 
oria Ry.  Co.,  181  Fed,  990,  1001. 

WAX 

Camauba  wax  substitute,  which  Is,  com- 
pounded of  carnauba  wax  (vegetable  wax), 
and  paraffin  (mineral  wax),  and  which  is  to 
till  apTwarance  a  waxy  substance  usefl  for 
the  same  purpose  as  other  waxes,  is  covered 
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by  the  provision  for  *'wax,  vegetable  or  min- 
eral,'' In  Tariff  Act  July  24,  1897,  c.  11,  §  2, 
Free  tUst,  par.  095.  United  States  v.  Charles 
Momlngstar  &  Co^  168  Fed.  541*  642,  94  O.  0. 
A.  123. 

WAY 

See  By  Way  of;  County  Ways;  Bstab- 
llshed  Road  or  Way;  Passageway; 
Private  Way;  Public  Way;  Bight  of 
Way;  Sluiceway;  Traveling  Way; 
Under  Way;    Waterway. 

Any  way  dispose  of,  see  Any. 

Any  way  mentioned,  see  Any. 

See  also,  Avenue. 

A  ''way'*  is  an  Incorporeal  hereditament 
consisting  of  the  right  of  passing  over  an- 
other's ground,  and  may  arise  from  grant, 
prescription,  or  necessity,  and  Is  either  in 
gross,  attached  to  the  person  using  it,  or  ap- 
purtenant, annexed  to  and  passing  with  a 
conveyance  of  the  estate,  but  It  is  never  pre- 
sumed to  be  In  gross  when  it  can  be  fairly  con- 
strued to  be  appurtenant  Lucas  v.  Bhodea, 
94  N.  E.  914,  917,  48  Ind.  App.  2U. 

"A  *way'  ex  vl  termini  Imports  a  right 
of  passing  In  a  particular  Una"  An  easement 
of  private  way  over  land  must  have  a  partic- 
ular definite  line.  Crosier  v.  Brown,  66  S.  B. 
326,  327,  66  W.  Va.  273,  25  L.  R.  A.  (N.  S.) 
174  (citing  Washb.  Easem.  160;  3  Kent, 
Comm.  419). 

"The  word  'passageway'  cannot  be  any 
broader  In  its  signification  than  'way'  or 
'highway,*  and  can  have  essentially  no  dif- 
ferent meaning."  Hence  the  reservation  of 
the  privilege  'Of  a  passway,  reading  '*pass- 
way"  as  "passageway,"  was  merely  the  reser- 
vation of  a  way  or  right  of  passage  over  the 
ground.  Chandler  v.  Goodrldge,  23  Me. 
78,82, 

A  '^iray"  is  a  right,  the  enjoyment  of 
which  requires  no  exclusive  possession  of  the 
locus  in  quo  by  the  owner.  It  is  the  right  of 
going  over  another  man's  ground.  A  reser- 
vation of  "the  right  of  passway  near  the  orig- 
inal road  through  said  land  for  a  passway," 
while  not  void  for  uncertainty,  reserves  no 
specific  land,  but  only  a  right  to  pass  over  a 
way  to  be  selected  "near"  the  original  road. 
Bunch  V.  Wheeler,  109  S.  W.  654,  655, 210  Mo. 
622. 

A  "way"  Imports  a  right  of  passing  In  a 
particular  line,  and  not  everywhere,  over  the 
land  upon  which  the  right  may  be  claimed, 
and  this  does  not  mean  that  a  person  using 
the  right  of  way  may  not  deviate  at  all  from 
the  traveled  road  or  track,  to  the  extent,  at 
least,  that  this  may  become  necessary  In  a 
reasonable  use  of  the  right  of  way;  but  It 
does  mean  that  the  claimant  may  not  aban- 
don one  track  or  right  of  way  and  adopt  an- 
other, and  where  defendant,  before  acquiring 
a  right  of  way  over  plaintiff's  land  by  pre* 
scrlptlon,  made  a  material  deviation  from  the 


previously  traveled  way  to  avoid  a  washout 
on  the  old  way,  such  deviation  broke  the 
continuity  of  the  use  required  by  law  to  es- 
tablish a  prescriptive  rl^t  Lund  v.  Wilcox, 
97  Pac.  33,  35,  34  Uteh,  205. 

Rev.  Laws,  c.  Ill,  t  188,  provides  that 
the  bell  of  an  engine  shall  be  rung  or  Its 
whistle  blown  where  the  railroad  crosses  on 
the  same  level  any  highway,  townway,  or 
traveled  place  at  which  a  signboard  Is  requir- 
ed to  be  maintained  by  sections  190  and  191. 
Section  190  requires  a  signboard  to  be  main- 
tained at  any  highway  or  townway  where  a 
railroad  crosses  at  the  same  level.  Held 
that,  a  "way"  being  a  highway  within  the 
meaning  of  Rev.  Laws,  c.  Ill,  if  188,  190,  the 
failure  to  ring  the  bell  or  sound  the  whistle 
at  a  crossing  thereon  was  of  Itself  evidence 
of  negligence.  Glacomo  v.  New  York,  N.  H. 
&  H.  R.  Co.,  81  N.  E.  899,  900, 196  Mass.  192. 

Road  distliisidsl&ed 

Private  road  distinguished,  see  Private 
Road. 

The  terms  "public  highway"  and  "public 
road"  are  not  synonymous.  The  word  "road" 
refers  to  the  piece  or  strip  of  land  taken. 
**Way,"  In  legal  parlance,  merely  denotes  an 
easement,  and  that  the  land  has  been  subject- 
ed to  servitude.  "Highway"  Is  also  a  generic 
term,  which  Includes  other  uses  besides  the 
light  of  ordinary  locomotion  over  land  which 
has  been  subjected  to  public  use.  Johnson 
V.  State,  58  S.  B.  266,  267,  1  Oa.  App.  195. 

In  the  common  acceptation  of  the  term, 
roads  or  "ways"  are  considered  to  be  either 
public  or  private;  but  In  the  legal  accepta- 
tion a  way  may  be  a  road  that  is  neither  a 
public  highway  nor  a  private  road  or  way 
under  the  statute,  and  an  Indictment  under 
Pen.  Code,  |  524,  for  malicious  Injury  to  a 
private  way  Is  bad  unless  it  alleges  the  facts 
showing  that  It  was  laid  out  by  authority  of 
law.  Territory  v.  Richardson,  76  Pac.  456, 
457,  8  Aria.  386. 

WAY  OF  NECESSITT 

See,  also,  Common  of  Ways  Implied. 

A  'Smy  by  necessity"  arises  only  be- 
tween grantor  and  grantee;  node  arising 
where  there  Is  no  privity  of  title.  Roper 
Lumber  Co.  v.  Richmond  Cedar  Works,  73  S. 
E.  902,  904, 158  N;  C.  161. 

A  "right  of  way  from  necessity"  must 
be  in  fact  what  the  term  naturally  imports, 
and  cannot  exist,  except  in  cases  of  strict 
necessity.  That  the  way  over  his  land  is 
too  steep  or  too  narrow,  or  that  other  and 
like  difficulties  exist,  does  not  alter  the  case; 
and  it  is  only  when  there  is  no  way  through 
his  own  land  that  a  grantee  can  claim  a 
right  over  that  of  his  grantor.  It  must  also 
appear  that  the  grantee  has  no  other  way. 
No  right  of  way  over  another's  land  exists  as 
a  way  of  necessity,  where  claimant's  land  is 
bounded  by  a  road  connecting  with  the  coun- 
ty roads,  though  there  is  not  easy  access  to 


WAY  OP  NECESSITY 


1264 


WAYBILL 


that  road,  and  no  constmcted  track  for  teams 
connecting  his  land  with  It  CJorea  v.  Higue- 
ra,  95  Pac.  882,  884,  153  CaL  451,  17  L.  R.  A. 
(N.  S.)  1018  (citing  Krlpp  ▼.  Curtis,  11  Pac. 
879,  71  Cal.  63). 

A  purchaser  of  land,  excluded  from  the 
public  highway  except  by  passing  over  the 
vendor's  land,  takes  a  way  over  the  vendor's 
land  as  a  "way  of  necessity."  Bentley  v. 
Hampton  (Ky.)  91  S.  W.  266,  267. 

Where  land  Is  so  situated  that  access  to 
It  from  the  highway  cannot  be  had  except 
over  other  land  of  the  grantor  or  lessor,  the 
grantee  or  lessee  Is  entitled  to  a  "way  of  ne- 
cessity" over  such  intervening  land  of  the 
grantor  or  lessor.  Commonwealth  v.  Bur- 
ford,  73  Ati.  1064,  1066,  225  Pa.  93. 

A  right  of  way  over  a  street,  passing  as 
an  incident  to  a  conveyance  of  a  lot  described 
with  reference  to  a  plat  "as  bounded  on  the 
street,"  Is  not  a  "way  of  necessity,"  but  is 
an  easement  created  by  estoppel,  which  ex- 
ists, though  there  are  other  ways,  public  or 
private,  lca<ling  to  the  land.  New  England 
Structural  Co.  v.  Everett  Distilling  Co.,  75  N. 
E.  85,  86,  189  Mass.  145. 

Where  an  owner  of  land  was  a  stranger 
to  the  title  of  land  owned  by  a  lumber  com- 
pany, the  latter  was  not  entitled  to  a  "private 
way  of  necessity,"  since  a  "way  of  necessity" 
can  only  be  raised  out  of  land  granted  or  re- 
served by  the  grantor,  but  not  out  of  the  land 
of  a  stranger.  Healy  Lumber  Co.  v.  Morris, 
74  Pac.  681,  686,  33  Wash.  490,  63  L.  E.  A. 
820,  99  Am.  St  Rep.  964. 

That  there  may  be  ft  "way  of  necessity," 
the  relation  of  grantor  and  grantee  must 
have  existed  between  the  parties,  or  persons 
in  their  lines  of  tltie ;  and  it  is  not  enough 
that  the  land  was  once  part  of  the  public 
domain,  and  hence  owned  by  a  common  gran- 
tor. That  defendants  may  have  a  "way  of 
necessity"  over  plaintlfT's  land,  it  is  neces- 
sary that  there  be  no  other  way  to  reach 
their  lands;  and  it  is  not  enough  that  it  is 
the  only  way  by  which  a  wagon  can  reach 
them,  if  a  way  can  be  constructed  over  de- 
fendant's lands.  Bully  Hill  Copper  Mining  & 
Smelting  Co.  v.  Bruson,  87  Pac.  237,  238,  4 
Cal.  App.  180  (citing  Kripp  v.  Curtis,  11  Pac. 
879,  71  Cal.  65). 

L.  8.  was  the  owner  of  a  tract  of  198 
acres  of  lan<i,  entirely  surrounded  by  the 
lands  of  others,  and  without  access  to  a  pub- 
lic road.  L.  S.  purchased  a  tract  of  80  acres 
adjoining  to  and  lying  between  the  198-acre 
tract  and  the  public  road,  and  made  a  pri- 
vate way  through  the  80  acres  to  the  public 
road,  placing  gates  or  bars  to  admit  of  pas- 
sage through  wherever  it  was  necessary  to 
build  fences  across  said  way.  In  a  suit  to 
enforce  liens  against  the  198  acres,  the  same 
were  sold,  and  a  conveyance  thereof  made  by 
special  commissioner  to  the  purchaser.  Held, 
there  was  a  "way  of  necessity"  in  favor  of 


the  purchaser  through  the  80  acres  still  re- 
maining the  property  of  L.  S.  Proudfoot  v, 
Saffle,  57  8.  B.  256,  257,  62  W.  Va.  51,  12  L. 
R.  A.  (N.  8.)  482. 

It  is  a  familiar  principle  of  law  that 
when  one  sells  land  surrounded  by  other 
lands  of  the  grantor,  a  right  of  way  across 
such  other  land,  as  a  necessity,  is  implied 
from  the  grant  But  that  is  because  the  ex- 
istence of  such  way  is  necessary  to  the  use 
and  enjoyment  of  the  granted  estate,  and 
hence,  by  operation  of  law,  is  Included  in  the 
grant.  But  the  principle  does  not  control 
when  there  exists  over  the  lands  of  the  gran- 
tee, or  otherwise,  an  open  and  convenient 
way  of  access  to  the  granted  estate.  Such 
additional  way  of  ingress  and  egress,  while 
perhaps  a  convenience  which  might  enhance 
the  value  of  the  land,  cannot  be  in  any  proper 
legal  sense  classed  as  a  "way  of  necessity.** 
Wills  V.  Reed,  38  8outh.  793,  795,  86  Miss. 
446. 

The  right  to  a  **way  of  necessity"  is 
based  upon  the  theory  of  an  impUed  grant; 
the  way  being  necessary  to  the  use  and  en- 
joyment of  the  estate  granted,  and  for  the 
purpose  of  enabling  one  to  use  and  enjoy 
one's  own  lands,  and  not  to  use  or  enjoy  the 
lands  of  another.  It  is  an  incorporeal  right 
appurtenant  to  the  estate  granted,  and  not 
a  personal  right  or  one  incident  to  personal 
property.  The  fact  that  a  person  has  more 
cattle  than  can  be  supported  on  his  own 
lands,  and  that  for  many  years  he  has  en- 
gaged in  stock  raising  and  used  the  public 
range,  does  not  any  more  entitle  him  to  ways 
of  necessity  over  surrounding  lands  than  any 
other  cattle  owner  would  be,  whether  he  owns 
real  estate  or  not,  in  order  that  his  cattle 
might  pasture  upon  the  public  domain,  or  than 
would  be  a  resident  of  a  town,  owning  a 
cow,  that  the  same  might  reach  some  particu- 
lar section  of  public  land,  though  It  could 
not  be  reached  in  any  other  way.  McIlQliham 
V.  Anthony  Wilkinson  Live  Stock  Co.,  104 
Pac.  20,  22,  18  Wyo.  63. 

WAT   OPBVED   AMB  BBDICATED   TO 
PUBLIO  USE 

A  road  laid  out  by  park  commissioners 
partly  across  private  land  is  not  a  '*way 
opened  and  dedicated  to  public  use,"  within 
Rev.  Laws,  c.  48,  §§  98,  99,  making  cities, 
etc.,  liable  for  injury  caused  by  defects  In 
such  ways,  though  sudi  road  is  of  such  ap- 
pearance as  to  lead  an  ordinarily  observant 
traveled  to  suppose  that  it  was  a  public  high* 
way,  and  not  a  parkway.  Jones  v.  City  of 
Boston,  87  N.  EL  589,  690,  201  Mass.  207. 

WAYBIU* 

In  a  prosecution  for  the  theft  of  whisky, 
testimony  that  a  car  was  found  to  be  short 
according  to  the  waybill  Is  admissible,  even 
though  the  "waybill"  is  not  shown  to  have 
been  made  by  or  to  be  correct  within  the 
knowledge  of  the  witness;  for  it  is  a  docu- 
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meut  con<;aining  a  description  of  and  ship- 
ping directions  for  goods  transported  by  com- 
mon carriers  on  a  land  route,  and  so  is  ad- 
missible in  evidence  itself,  being  in  the  na- 
ture of  an  act,  rather  than  a  declaration. 
Berry  v.  State  (Ark.)  146  S.  W.  139,  140. 

BiU  of  ladine  dfotlncvlsked 

^'Waybill"  is  not  technically  synonymous 
with  **bill  of  lading,'*  though  sometimes  so 
used,  but  rather  Indicates  the  bill  accom* 
panying  the  goods.  Sellers  v.  Savannah,  ¥,' 
&  W.  R.  Co..  51  S.  B.  398,  400,  128  Ga.  386. 

A  "waybill"  goes  with  the  shipment,  and 
shows  the  routing,  free  charges,  and  such 
matters.  It  is  very  different  from  a  bill  of 
lading,  lyhich  in  many  ways  represents  the 
property,  its  contents  or  contract  or  af- 
freightment, and  largely  fixes  the  representa- 
tive rights  of  carrier,  shipper,  and  consignee. 
Berry  Coal  &  Coke  Ca  v.  Chicago,  P.  &  St 
L.  By.  Co.,  92  S.  W.  714,  717,  116  Mo.  App. 
214. 


In  12  Ency.  of  Laws  of  England,  575,  it 
is  said:  '*The  term  'wayleave'  means  a  right 
of  way.  ♦  ♦  ♦  In  considering  the  extent 
to  which  a  wayleave  may  be  used,  the  very 
object  of  the  grant  or  reservation  to  which 
it  is  ancillary  must  be  borne  In  mind,  and 
this  may  involve  a  user  of  a  different  kind 
from  that  which  was  actually  in  contempla- 
tion at  the  time  of  the  grant  or  reservation." 
Jones  &  Ca  v.  Venable,  47  8.  E.  549,  551, 120 
Ga.  1, 1  Ann.  Cas.  185. 

WATB,     WORKS,     MAOKHIEBT,     OR 
PIJUfT 

Where  a  construction  company  was  blast- 
ing a  trench  in  an  excavation,  the  rock  which 
was  being  blasted  out  was  not,  under  the 
Employers*  Liability  Act,  a  **way**  provided 
by  the  master  for  his  servants.  McQowan 
V.  New  York  Contracting  Co.,  Pennsylvania 
Terminal,  127  N.  Y.  Supp.  532,  534,  143  App. 
Div.  1. 

A  wall  in  course  of  construction  is  not 
"works,**  "ways,"  nor  "means,"  ¥rithiii  the 
Employers'  Liability  Act,  making  an  employ- 
er liable  for  injuries  caused  by  defective 
works,  ways,  or  means.  Ripp  v.  Fuehs,  113 
N.  Y,  Supp.  361,  364,  129  App.  Div.  321. 

A  signal  rope  in  a  mine  extending  from 
the  hoisting  engine  on  top  into  the  mine,  used 
to  signal  the  engineer,  is  part  of  the  "ways, 
works,  machinery,  or  plant."  New  Connells- 
ville  Coal  &  Coke  Co.  v.  Kilgore,  50  South. 
205,  209,  162  Ala.  042. 

A  pole,  with  a  '*T"  end  to  aid  employes 
In  lifting  quarters  of  beef  suspended  from  an 
overhead  track  by  a  wheel  and  hook,  is  not 
"ways,  works,  machinery,  or  plant,"  within 
Employers'  Liability  Act  Davis  v.  Plant, 
138  N.  Y.  Supp.  145,  146. 
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Where  a  servant  was  injured  by  the  fall 
of  certain  bales  of  cotton  which  were  alleged 
to  have  been  negligently  piled,  such  bales  did 
not  constitute  a  part  of  the  master's  "ways, 
works,  or  machinery/*  within  the  Employers' 
LiabiUty  Act  Gahill  v.  Boston  &  M.  R.  R., 
76  N.  E.  911,  912,  190  Mass.  421  (citing  Lynch 
V.  Allyn,  35  N.  E.  650,  160  Mass.  248,  252. 

Whether  a  crosspiece  nailed  across  lum- 
ber on  a  flat  car  and  from  the  standards  on 
one  side  to  those  on  the  other,  for  the  purpose 
of  staying  the  lumber,  was  a  "way  or  ap- 
pliance," within  the  statute  (Revisal  1905,  § 
2646),  which  defendant  was  bound  to  in- 
spect and  see  that  it  was*  properly  nailed,  was 
on  the  evidence  for  the  jury.  Wallace  v. 
Seaboard  Air  L.  R.  Co.,  64  S.  B.  399,  402, 
403,  141  N.  C.  646,  13  L.  R.  A.  (N.  S.)  384. 

The  ladder  having  been  used  for  from 
one  to  two  weeks  by  defendant's  employ^ 
in  passing  from  the  ground  to  the  dredge,  it 
could  have  been  properly  fou:nd  to  be  a  part 
of  defendant's  *'ways"  within  Labor  Law,  { 
200,  providing  that  the  employer  should  be 
liable  for  an  injury  caused  to  an  employ^ 
by  reason  of  any  defect  In  the  "ways"  con- 
nected with  the  business  of  the  employer 
which  arose  from  or  which  had  not  been  rem- 
edied owing  to  the  employer's  negligence, 
etc.  Cooney  v.  Central  Dredging  Co.,  135  N. 
Y.  Supp.  472,  473,  151  App.  Div.  345. 

While  the  fellow-servant  law,  giving  a 
right  of  action  to  an  employ^  injured  by 
reason  of  defective  machinery,  ways,  or  ap- 
pliances, extends  to  logging  railroads,  the 
term  "ways"  refers  rather  to  roadways  and 
material  objects,  which  it  la  the  duty  of  the 
employer  to  provide,  than  to  methods  of 
work.  Hamilton  v.  Hlnes  Bros.  XiOmber  Ca, 
72  S.  E.  588,  589,  156  N.  C.  519. 

An  unguarded  ripsaw  Is  a  defect  in  the 
condition  of  the  **ways,  works,  and  machin- 
ery,** within  the  provisions  of  the  Employers' 
Liability  Act,  giving  a  servant  a  right  of  ac- 
tion for  injuries  received  because '  of  such 
defect.  Proctor  v.  Rockville  Centre  Milling 
&  Construction  Co.,  99  N.  E.  81,  205  N.  Y. 
508. 

Under  St  1887,  p.  899,  c  270,  f  1,  making 
employers  liable  for  Injuries  to  employes 
caused  by  any  defect  in  the  "ways,  works,  or 
machinery,"  an  employer  is  not  liable  for 
injuries  caused  by  the  falling  of  a  casting' 
which  an  employ^  was  preparing  to  attach 
to  an  elevator  gate,  since  the  appliance  did 
not  become  a  part  of  the  "ways,  works,  or 
machinery,"  until  it  was  attached.  Nye  v. 
Dutton,  73  N.  B.  654,  655,  187  Mass.  549. 

Mule  holes  in  mines  made  to  prevent 
mules  from  straying  and  being  a  source  of 
danger  to  employes  on  mine  cars  are  part  of 
the  "works"  of  mine  owners,  and  failure  to 
provide  them  with  hitching  posts  to  keep 
the  mules  therein  is  a  "defect  In  the  works," 
within  Act  June  10, 1907,  which  renders  the 
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owner  liable  for  injuries  to  an  employ^  caus- 
ed thereby,  though  negligence  of  a  fellow 
servant  was  shown.  Toward  v.  Meadow 
Lands  Coal  Co.,  79  AtL  129,  131,  229  Pa.  553. 

The  floor  of  a  brewery  room  used  for 
washing  empty  beer  kegs,  with  its  sink  hole, 
was  not  a  '*way,"  within  the  meaning  of 
Labor  Law,  |  202,  formerly  Employers'  Lia- 
bility Act,  i  8,  providing  that  an  employer  is 
liable  for  injury  to  an  employ^  caused  by 
"any  defect  in  the  condition  of  the  ways, 
works  or  machinery''  due  to  negligence 
chargeable  to  the  employer;  •*ways"  having 
reference  to  passageways  between  the  ma- 
chines, vats,  etc.,  or  between  different  de- 
partments, and  not  to  a  proper  and  adequate 
part  of  the  works  adapted  to  a  particular 
purpose,  Kern  v.  Welz  &  Zerweck,  136  N. 
Y.  Supp.  412,  415,  151  App.  Div.  432. 

Evidence  held  to  show  that  a  wall  of  a 
stone  quarry  was  a  part  of  the  "ways  or 
works"  of  the  master  within  the  meaning  of 
Employers'  Liability  Act,  Code  1907,  i  3910, 
flubd.  1,  making  the  master  liable  for  in- 
juries to  a  servant  as  if  he  were  not  engaged 
in  such  employment  in  case  the  injury  is 
caused  by  reason  of  any  defect  in  the  condi- 
tion of  the  ways,  works,  etc.,  connected  with 
or  used  in  the  business  of  the  master.  Ala- 
bama Consol.  Coal  &  Iron  Co.  v.  Hammond, 
47  South.  248,  249,  156  Ala.  253. 

The  harness  of  a  horse  attached  to  a  de- 
livery wagon  which  an  employ^  was  driving 
was  not  a  iJart  of  the  employer's  "machin- 
ery," within  Rev.  Laws,  c.  106,  |  71,  cl.  1, 
giving  an  employ^  the  same  right  of  action 
against  his  employer  for  personal  injuries 
by  a  defect  in  the  ways,  works,  and  machin- 
ery connected  with  the  employer's  business, 
as  if  he  had  not  been  an  employ^;  "ma« 
chisery"  only  including  such  machines  or  me- 
chanical devices  as  are  in  use,  and  such  ap- 
purtenances thereof  as  are  used  incidental  to 
the  use  of  the  machine.  Nor  was  the  harness 
a  part  of  the  "ways"  or  "works."  Murphy 
V.  O'Neil,  90  N.  E.  406,  407,  204  Mass.  42, 
26  L.  R.  A.  (N.  S.)  146. 

A  tree  projecting  over  a  railroad  track 
so  as  to  injure  employ^  riding  on  trains  is 
a  part  of  the  "way"  of  a  railroad  company, 
within  Code  1907,  |  3910,  subd.  1,  making  an 
employer  liable  to  an  employ^  as  to  a  strang- 
er, whoi  the  employ^  is  injured  by  any  defect 
in  the  condition  of  the  ways,  works,  or  ma- 
chinery used  in  the  employer's  business;  the 
"way"  of  a  railroad  company  including  such 
adjacent  space  as  may  be  necessary  for  the 
unobstructed  operation  of  the  train,  and  any 
permanent  obstruction  to  their  operation  be- 
ing a  part  of  the  way.  Southern  Ry.  Co. 
V.  Bentley,  56  South.  249,  251,  1  Ala.  App. 
359. 

Under  the  construction  placed  by  the 
Supreme  Court  of  Alabama  upon  the  subsec- 
tion of  the  Employers'  Liability  Act  of  that 


state  which  provides  that  an  employer  is  li- 
able for  a  personal  injury  received  by  his 
employ6  when  the  injury  is  caused  by  any 
defect  in  the  "ways,  works,  machinery,  or 
plant"  connected  with  or  used  in  the  busi- 
ness of  the  employer,  a  wire  stretched  over 
the  track  of  ja  railroad  company,  not  sufficient- 
ly high  above  a  freight  car  running  on  the 
track  to  permit  an  employ^  standing  on  the 
top  of  such  car  to  safely  pass  under  the  wire, 
does  not  constitute  a  defect  in  the  way  or 
track,  where  there  is  nothing  to  indicate 
that  the  wire  is  not  a  mere  movable  object, 
temporarily  placed  too  near  the  track.  Hub- 
bard V.  Central  of  Georgia  Ry.  Co.,  63  S.  E. 
19,  22,  131  Ga.  658,  19  L.  R.  A.  (N.  S.)  738. 

Hatchways  and  hatohes 

In  the  absence  of  a  contract  governing 
the  relation  between  shipowner  and  steve- 
dore, hatchways  and  hatches  are  not  a  part 
of  the  'Vays,  works,  and  machinery"  of  the 
stevedore  or  owner.  Crimmins  v.  Booth,  88 
N.  E.  449,  451,  202  Mass.  17, 132  Am.  St  Rep. 
468. 

A  hatch  cover  on  the  second  deck  of  a 
vessel,  which  when  in  place  constituted  part 
of  the  gangway  over  which  employ^  were  re- 
quired to  move  cargo  in  loading  the  vesael, 
constituted  a  "way,"  within  Employers'  Lia- 
bility Act,  which  makes  employers  liable  un- 
der certain  conditions  for  injuries  resulting 
from  defects  in  the  condition  of  ways,  works, 
and  machinery.  La  Compagnie  Generale 
Transatlantique  y.  Maguire,  168  Fed.  34,  35, 
93  a  C.  A.  385. 

Where  plaintiff's  intestate  was  killed  by 
the  defectiveness  of  the  hatch  of  a  vessel 
which  he  was  unloading  by  virtue  of  his  em- 
ployment by  defendant,  a  stevedore,  and  the 
hatch  was  not  under  defendant's  control,  it 
was  no  part  of  defendant's  "ways,  works, 
or  machinery"  within  Rev.  Laws,  c  106,  f  71, 
cL  1,. authorizing  a  recovery  by  an  employ^ 
for  an  injury  resulting  from  a  defect  in  the 
ways,  works,  or  machinery  connected  with 
or  used  in  his  employer's  business.  Hyde  v. 
Booth,  74  K.  E.  337,  188  Mass.  290. 

Shids 

A  skid  used  for  the  transf^rrlh^  of 
freight  from  a  car  to  the  platform  of  a  ware- 
house,  which  rests  loosely  upon  a  wooden 
horse  set  in  the  street,  is  not  a  ''way,"  with- 
in the  purview  of  the  Employers'  Liability 
Act,  giving  a  right  of  action  to  an  employe 
injured  by  reason  of  any  defect  in  the  con- 
dition of  the  ways,  works,  or  machinery 
connected  with  or  used  in  the  business  of  the 
employer.  Heiser  v.  Cincinnati  Abattoir 
Co.,  98  N.  E.  747,  205  N.  Y.  379;  Id.,  126 
N.  Y.  Supp.  265,  269,  141  App.  Div.  40a 

An  iron  skid  or  running  board,  one  end 
of.  which  was  placed  on  a  railroad  freight- 
i.  Hise  floor  against  a  cleat  to  prevent  it  from 
slipping,  and  the  other  end  in  a  car  door. 
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for  loading  and  unloading  cars,  the  skid  and 
cleats  being  moved  about  from  car  to  car, 
was  not  a  part  of  the  ''ways,  works,  or  ma- 
diinery"  within  Eimployers'  Liability  Act 
(Laws  1002,  p.  1748,  c.  600)  i  1,  snbd.  1,  mak- 
ing the  employer  liable  for  injuries  caused 
by  defects  in  the  ways,  works,  or  machinery 
not  remedied  owing  to  the  employer's  negli- 
gence, etc.;  the  skid  and  cleats  being  a  part 
of  the  tools  and  appliances  furnished  the 
freight  handlers.  Nappa  v.  Erie  R.  Co.,  88 
N.  E.  30,  32,  195  N,  Y.  176.  21  L.  B.  A.  (N. 
S.)  96. 

Staging  or  aeaffold 

A  scaffold,  which  collapsed  while  plaintiff 
was  standing  on  it  nalllug  strips  to  the  ceil- 
ing, which  was  portable  and  consisted  of 
planks  resting  upon  horses,  was  a  part  of 
the  employer's  '^ways,  works,  and  machin- 
ery," within  Employers'  Liability  Law,  §  200, 
as  amended.  Keyser  y.  Reid-Palmer  Const 
Co.,  138  N.  Y.  Supp.  452,  453,  78  Misc.  Rep. 
893. 

Staging  constructed  by  a  third  person 
with  his  own  materials  and  for  his  own  pur- 
poses is  not  a  part  of  the  "ways,  works,  or 
machinery"  of  another  contractor,  though 
occasionally  used  by  his  employes,  within 
Rev.  Laws,  c.  106,  {  71,  cl.  1,  and  St  1909, 
c.  514,  §  127,  cl.  1,  which  makes  the  employer 
liable  for  injuries  resulting  from  negligence 
in  "ways,  works,  or  machinery."  Granara  v. 
Jacobs,  98  N.  B.  1029,  1030,  212  Mass.  271. 

Under  the  Massachusetts  employer's  lia- 
bility act,  as  construed  by  the  state  courts, 
a  staging  built  by  a  shipbuilding  company 
under  tbe  direction  of  its  superintendent 
around  a  vessel  under  construction  for  the 
carpenters  and  caulkers  to  work  upon  and  re- 
quired for  that  purpose  is  a  permanent  struc- 
ture which  constitutes  "ways,  works,  or 
machinery,"  within  the  meaning  of  the  stat- 
ute, and  a  defect  in  its  construction  by  a  fail- 
ure to  spike  one  of  the  cross-pawls  to  the 
uprights  may  authorize  a  recovery  against 
the  company  for  an  injury  to  an  employ^  re- 
sulting therefrom.  Richard  T.  Green  Co.  v. 
Young,  179  Fed.  493,  494,  103  C.  C.  A.  73. 

PlaintlfiP,  a  car  painter,  was  injured  by 
the  collapse  of  a  loose  staging  erected  by 
carpenters  who  had  been  working  on  a  car, 
and  which  plaintiff  used  in  his  work,  instead 
of  constructing  a  staging  for  himself.  The 
different  mechanics  were  each  required  to 
provide  their  own  staging.  Held,  that  such 
staging,  easily  movable  and  not  fastened  to- 
gether, was  not  a  part  of  the  "ways,  works, 
and  machinery"  of  defendant,  which  the  em- 
ployer was  bound  to  keep  in  a  reasonably 
safe  condition  by  the  employer's  liability  act, 
and  that  the  railroad  company  was  not  re- 
sponsible to  plaintiff  for  the  condition  in 
which  he  found  and  used  it  Nichols  v.  Bos- 
ton &  M.  R.  R.,  92  N.  E.  7U,  713,  206  Mass. 
463. 


IWE 

As  Joint  obligation 

.  Where  a  vendor's  lien  note  stated  that 
"we  or  either  of  us  promise  to  pay,"  etc.,  the 
liability  of  tbe  four  makers  was  Joint  and 
several,  though  the  conveyance,  a  part  of 
the  consideration  of  which  was  represented 
by  the  note,  stated  that  the  cash  payment 
was  made  in  the  proportions  of  one-fourth, 
one-third,  one-sixth,  and  one-fourth,  and  that 
the  amounts  to  be  paid  on  the  note  were  in 
the  same  proportions.  Dollnski  v.  First  Nat. 
Bank  (Tex.)  122  S.  W.  276,  278. 

PerBomal  or  corporate  Uabilltjr  itnpUed 

The  word  **we,"  when  used  in  a  note, 
does  not  always  or  necessarily  imply  a  plu- 
rality of  makers,  and  is  often  used  to  .desig- 
nate or  describe  a  corporation  aggregate.  A 
promissory  note,  which  reads,  'Thirty  days 
after  date  we  promise  to  pay,"  etc.,  and  sign- 
ed by  a  corporation  per  its  officers,  is  on 
Its  face  the  note  of  the  company  alone,  and 
is  not  the  note  of  the  officers,  and  the  lat- 
ter are  not  personally  bound  thereon.  Aungst 
V.  Creque,  74  N.  B.  1073,  1074,  72  Ohio  St 
561  (citing  Randolph,  Commercial  Paper,  i 
143;  Bean  v.  Pioneer  Mining  Co.,  6  Pac.  86, 
66  GaL  453,  56  Am.  Rep.  106;  Atkins  v. 
Brown,  59  Me.  90 ;  Castle  v.  Belfast  Foundry 
Co.,  72  Me.  167;  Latham  ▼.  Houston  Flour 
Mills,  3  S.  W.  462,  68  Tex.  127;  Reeve  r. 
First  Nat  Bank  of  Glassboro,  23  AU.  853, 
54  N.  J.  Law,  208,  16  L.  R.  A.  143,  33  Am. 
St  Rep.  675;  Liebscher  v.  Kraus,  43  N.  W. 
166,  74  Wis.  387,  5  L.  R.  A.  496,  if  Am.  St. 
Rep.  171;  Miller  v.  Roach,  22  N.  E.  634,  150 
Mass.  140,  6  L.  R.  A.  71). 

The  phrase,  "we,  or  either  of  us,"  in  a 
note  reciting,  "We,  or  either  of  us,  trustees" 
of  a  designated  school  district,  promise  to 
pay- to  the  order  of  a  person  named,  a  speci- 
fied sum  without  Interest  until  after  matu- 
rity, for  money  borrowed  to  build  schoolhouse 
In  the  district,  and  signed  by  two  members, 
followed  by  the  word  "trustees,"  does  not 
show  a  personal  liabilty  of  the  makers,  but 
the  entire  note  shows  that  they  do  not  in- 
tend to  promise  In  their  Individual  capacity. 
Warford  v.  Temple  (Ky.)  73  S.  W.  1023,  1024. 

A  note  reciting  "the  G.  Association," 
etc.,  "and  *we,'  the  undersigned,  promise  to 
pay,"  and  signed  in  the  corporation's  name, 
"by  P."  and  others,  who  were  its  officers, 
binds  both  the  corporation  and  the  officers  as 
individuals.  Nunnemacher  v.  Poss,  92  N.  W. 
375,  376,  116  Wis.  444. 

WEAK 

WEAK  AI.KAI.IinB  SOItlTTIOK 

A  "weak  alkaline  solution,"  under  a  pro- 
cess for  preventing  stain  in  lumber,  Includes 
lime  water.  Lumber  Anti-Stain  Co.  v.  Nes- 
ter,  178  Fed.  927,  933,  102  0.  a  A.  1^ 
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WEALTH 

The  term  **wealtliy,"  as  applied  to  afi 
individual,  Is  too  Indefinite  and  general  to 
charge  any  one  with  the  knowledge  of  the 
kind  and  amount  of  property  possessed  by 
him.  Warner  v.  Warner,  85  N.  E.  630,  637, 
235  111.  448. 

WEAPON 

See  Assault  with  Dangerous  or  Deadly 
Weapon ;   Carrying  Arms  or  Weapons; 
Carrying    Concealed    Weapons;     Con- 
cealed Weapons;    Cruel  and  Unusual 
•Weapon;    Dangerous  Weapon;  Deadly 
Weapon. 
Other  deadly  weapon,  see  Other. 
-  Possession  of,  see  Possession. 
See,  also.  Arms;  Club;  Gun;   PistoL 


"A  'weapon'  is  any  instrument  of  of- 
fense ;  anything  used,  or  designed  to  be  used, 
in  attacking  an  enemy,  as  a  sword,  a  dagger, 
a  club,  a  rifle,  or  a  cannon;  •  •  •  any 
object,  particular,  or  instrumentality  that 
may  be  of  service  in  a  contest  or  struggle  or 
In  resisting  adverse  circumstances,  whether 
for  offense  or  defense;  anything  that  may 
figuratively  be  classed  among  arms."  A 
piece  of  plank  Is  not  necessarily  a  weapon. 
State  y.  Jones,  58  S.  E.  8,  77  S.  O.  385  (cit- 
ing Cent.  Diet);  State  v.  Jones,  68  S.  E.  8, 
77  S.  C.  385. 

Stick 

As  0  rule,  In  the  construction  of  stat- 
utes, where  a  specific  term  is  followed  by  a 
more  general  one,  the  principle  of  ejusdem 
generis  Is  applied ;  but  this  rule  is  not  to  be 
applied  to  the  statute  relating  to  the  juris- 
diction of  the  offense  of  assaults  in  which  no 
*'stick  or  other  weapon"  is  used,  since  a 
"stick"  Is  not  technically  a  "weapon,"  though 
the  statute  manifestly  Intended  it  as  such, 
and  therefore  the  term  "or  other  weapon" 
will  not  be  restricted  either  to  a  weapon  in 
a  technical  sense  or  to  what  might  be  com- 
monly termed  such,  but,  as  employed,  in- 
cludes any  substance  or  matter  foreign  to 
the  person  used  in  committing  a  battery. 
Martin  v.  State,  47  South.  104,  105,  156  Ala. 
89. 

WEAR 

WISAB  AND  TEAB 

See  Natural  Wear  and  Tear;   Ordinary 
Wear  and  Tear. 

WEARING  APPAREI. 

Neither  a  watch  and  chain,  nor  a  sword 
and  belt,  constituting  a  part  of  Masonic  re- 
galia, are  exempt  to  a  bankrupt  as  "wearing 
apparel,"  under  the  Vermont  statute.  In  re 
Everleth,  129  Fed.  620. 
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Garters 

"Garters"  are  included  within  tlie  term 
"wearing  apparel"  in  the  Tariff  Act  of  1880. 
United  States  v.  A.  Steinhardt  &  Bra,  141 
Fed.  494,  495. 

As  soodB  and  eliattelfl 

See  Goods. 

As  iLonseliold  soods  or  furniture 

See    Household   Furniture;     Household 
Goods. 

Jewelry,  watolt,  ete» 

The  phrase  "wearing  apparel,'*  as  used 
in  the  declaration,  made  on  board  a  vessel 
by  a  passenger  in  possession  of  a  pearl  chain, 
is  a  sufficient  mention  of  the  chain,  within 
the  meaning  of  section  2802,  Rev.  St.,  so 
that  its  seizure,  while  the  passenger  is 
awaiting  opportunity  to  give  Information  for 
completing  the  entry,  Is  lllegaL  United 
States  V.  One  Pearl  Chain,  139  Fed.  513,  514. 
71  0.  O.  A.  500. 

Under  the  statute  exempting  "wearing 
apparel,''  a  diamond  ring  worn  on  the  finger 
is  exempt  from  execution.  First  Nat  Bank 
V.  Robinson  (Tex.)  124  S.  W.  177,  179. 

A  ring  and  a  watch  and  chain,  worn  by 
decedent,  may  be  set  apart  as  exempt  to  the 
widow  and  minor  children  as  "wearing  ap- 
parel" of  decedent,  within  the  statute  as  to 
exemptions  in  favor  of  the  widow  and  minor 
children.  Phillips  v.  PhilUps,  44  South.  391, 
151  Ala.  527,  125  Am.  St  Rep.  40,  15  Ann. 
Gas.  157  (citing  1  Words  and  Phrases,  p. 
440) ;  Chamboredon  v.  Fayet  (Ala.)  57  South. 
845,  849. 

The  term  "all*  the  wearing  apparel,"  as 
used  in  14  Del.  Laws,  p.  652,  c.  502,  §  1,  re- 
lating to  exemptions,  includes  gold  watch  and 
chain,  cuff  links,  watch  fobs,  gold  ring  with 
diamond  setting,  scarf  pins,  and  shirt  studs. 
In  re  H.  L.  Evans  &  Co.,  158  Fed.  153,  154. 

Where  a  testatrix  by  her  will  distrib- 
utes various  articles  of  personal  property  and 
her  wearing  apparel  among  friends  and  gives 
the  residue  of  her  estate  to  her  next  of  kin, 
the  words  "wearing  apparel"  will  not  be  con- 
strued to  Include  jewelry.  In  re  Dox*s  Es- 
tate, 30  Pa.  Super.  Ct  393,  394. 

A  watch  was  held  "wearing  apparel"  in 
Mack  V.  Parks  (Mass.)  8  Gray,  517,  520,  09  Am. 
Dec.  267.  See,  also,  Bumpus  ▼.  Maynard  (N. 
Y.)  38  Barb.  626,  631,  632. 

Whether  jeweled  rings  were  exempt  as 
"wearing  apparel,"  under  Ky.  St  1909,  §  1697 
(Russell's  St.  f  4656),  depends  largely  on 
whether  they  were  acquired  and  used  as  orna- 
mental apparel,  or  as  an  Investment  of  value 
as  a  matter  of  business.  In  re  Leech,  171 
Fed.  622,  624,  96  C.  C.  A.  424. 

A  diamond  ring,  worth  several  hundred 
dollars,  and  worn  by  a  bankrupt  Min«»t^,  Is 
not  exempt  under  a  state  statute  as  '*weftr- 
ing  appareL"  In  re  Gemmell,  106  Fed.  561, 
553. 
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Laoe  neckwear 

Lace  neckwear  is  included  in  "wearing 
apparel  made  wholly  or  in  part  of  lace,"  as 
that  phrase  Is  used  in  the  Tariff  Act  of 
1897.  Goldenberg  Bros.  &  Co.  v.  United 
States,  130  Fed.  108, 109,  64  0.  0.  A.  442. 

Shawls 

In  Maillard  v.  Lawrence,  16  How.  261, 14 
L.  Ed.  925,  it  was  held  that  "wearing  ap- 
parel," as  used  In  the  Tariff  Act,  was  not 
a  technical  term,  and  included  shawls. 
Greenleaf  v.  Goodrich,  101  U.  S.  278,  286,  25 
L.  Ed.  846. 

Wearing  apparel  in  oliief  value  of  silk 

In  applying  the  provision  in  the  Tariff 
Act  of  1897  for  **hats  •  •  •  trimmed, 
♦  ♦  ♦  composed  wholly  or  in  chief  Tfelue 
of  fur,"  the  composition  of  the  hats  should 
be  determined  by  reference  to  the  whole  hat, 
including  the  trimming  so  that  where  hats,  the 
bodies  of  which  are  fur,  are  so  trimmed  that 
the  silk  trimming  is  the  component  of  chief 
value  in  the  hats,  they  are  dutiable  under 
the  provision  for  "wearing  apparel  in  chief 
value  of  silk."  Leon  Rheims  Co.  v.  United 
States,  160  Fed.  926,  926,  88  C.  a  A.  107. 

WEATHER 

See  Stress  of  Weather. 

WEATHER  WORKING  DAT 

Under  a  charter  party  for  carriage  of  a 
cargo  for  delivery  at  Savannah,  providing 
that  the  vessel  should  be  discharged  at  the 
rate  of  300  tons  a  "weather  working  day," 
where  during  the  discharge  it  rained  shortly 
before  noon  and  nothing  further  was  done 
that  day,  the  cargo  being  of  a  character 
which  would  be  injured  by  being  wet,  the 
charterer  was  entitled  to  the  deduction  of 
such  day  from  the  lay  days,  under  the  rule  of 
the  Savannah  Board  of  Trade,  following  an 
old-established  custom  of  the  port,  providing 
that  rain  during  working  hours  previous  to 
noon  shall  prevent  that  day  from  counting. 
Pyman  S.  S.  Co.  v.  One  Hundred  Tons  of 
Kainit,  164  Fed.  364,  d€K$. 

WEB  HOSE 

A  "web  hose"  is  a  hollow  structure  for 
the  transmission  of  water,  although,  when 
water  is  not  flowing  through  it,  it  may  lie 
perfectly  flat  and  be  folded  upon  itself,  with 
no  suggestion  of  a  tube  about  it  Ferry  v. 
A^aring  Hat  Mfg.  Co.,  129  Fed.  389,  392. 

WEDGE 

Where  a  servant,  breaking  rock  with  a 
steel  instrument  intended  to  cut  steel  rails, 
made  of  the  best  steel  and  practically  new, 
was  injured  by  ft  piece  of  steel  flying  from 
the  instrument,  the  master  was  not  liable, 
though  a  tool  called  a  "wedge"  was  generally 


used  for  splitting  rock.    Langhom,  Johnson 
&  Co.  V.  WUey  (Ky.)  91  S.  W.  255,  256. 

WEED 

'"The  word  'weed'  has  a  common,  every- 
day meaning  to  the  mind  of  every  man.  It 
may  also  have  a  technical  meaning  to  the 
botanist  or  the  chemist  It  is  a  nuisance  to 
the  farmer,  the  gardener,  or  the  owner  of  a 
well-kept  lawn,  notwithstanding  that  some 
weeds  may  contain  valuable  medicinal  prop- 
erties, which,  when  extracted,  may  be  of 
benept  and  profit  to  mankind.  But  it  is  a 
fact  of  common  information,  of  which  courts 
may  properly  take  Judicial  notice,  that  a 
high  rank  growth  of  weeds  in  a  populous 
community  has  a  strong  tendency  to  produce 
sickness  and  to  impair  the  health  of  the  in- 
habitants, and  so  may  be  a  nuisance  in  such 
locality,  notwithstanding  they  may  be  com- 
paratively Innocuous  in  the  country,  when 
far  away  from  human  habitation."  A  city 
ordinance  made  it  a  misdemeanor  for  any 
owner,  lessee,  etc.,  of  any  part  of  any  lot  to 
allow  or  maintain  on  any  such  lot  any 
growth  of  weeds  to  a  height  of  over  one  foot, 
and  defined  the  word  "weeds,"  as  therein 
used,  to  include  all  rank  vegetable  growth 
which  exhale  unpleasant  and  noxious  odors, 
and  also  high  and  rank  vegetable  growth 
that  may  conceal  filthy  deposits.  Held,  that 
a  conviction  for  the  violation  of  such  ordi- 
nance was  proper  under  evidence  tending  to 
prove  that,  at  the  time  the  city  gave  defend- 
ant notice  to  cut  down  the  weeds  on  his  lot, 
there  were  weeds  on  the  lot  from  four  to 
five  feet  high,  about  one-third  of  which  were 
sunflowers,  the  notice  to  cut  down  the  weeds 
having  been  given  in  July.  City  of  St.  Louis 
v.  Gait  77  S.  W.  876,  877.  179  Mo.  8,  63  L.  R. 
A.  77a 

WEEK 

See  Once  a  Week. 
Four  consecutive  weeks,  see  Four. 
Successive  weeks,  see  Successive. 
Three  weeks  successively,  see  Three. 

The  word  *'week"  is  usually  regarded  as 
referring  to  a  period  of  seven  consecutive 
days.  Jackson  v.  Guss,  120  Pac.  353,  354,  86 
Kan.  280. 

Const.  1901,  §  116,  provides  that  the  Gov- 
ernor shall  hold  office  for  four  years  "from" 
the  first  Monday  after  the  second  Tuesday 
in  January  next  succeeding  his  election  and 
until  his  successor  shall  be  elected  and  quali- 
fied. Section  48  declares  that  the  Legisla- 
ture shall  meet  on  the  second  Tuesday  in 
January  next  succeeding  their  election,  and 
section  115  provides  that  the  returns  of  every 
election  for  Governor  and  other  state  officers 
shall  be  transmitted  to  the  Speaker  of  the 
House,  "who  shall,  during  the  first  week  of 
the     session    •    •    *    open     and     publish 
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them.*'  Held  that,  since  the  word  "week"  1b 
section  115  can  only  mean  seven  consecutive 
days,  the  retnms  might  be  opened  as  late  as 
the  Monday  following  the  meeting  of  the  Leg- 
islature, so  that  the  word  **from*'  contained 
in  section  116,  relating  to  the  commencement 
of  the  term  of  office  of  the  Governor,  must 
be  construed  according  to  the  context  and 
subject-matter  as  a  word  of  exclusion.  Ober- 
haus  V.  State  ex  rel.  McNamara,  55  South. 
898,  900,  178  Ala.  483. 

An  ordinance  required  the  city  engineer 
to  advertise  for  bids  for  sidewalks  as  pro- 
vided by  statute  for  advertising  for  bids  for 
work  upon  the  roadway  of  any  street.  Sess. 
Acts  1901,  p.  65  (Ann.  St.  1906.  §  5859),  re- 
quires not  less  than  "one  week's"  advertise- 
ment for  bids  on  such  work.  An  advertise- 
ment for  bids  for  sidewalks  was  published  on 
Wednesday  morning,  January  1st,  and  every 
day  thereafter  until  and  including  the  morn- 
ing of  January  7th,  and  the  contract  was 
awarded  at  8  p.  m.  on  that  day.  Held  that, 
as  seven  full  days  had  not  elapsed  when  the 
contract  was  awarded,  the  ordinance  was 
not  complied  with.  Michel  v.  Taylor,  127  S. 
W.  949,  950,  143  Mo.  App.  683. 

An  acrobatic  performer's  contract  pro- 
vided that  she  should  receive  $300  at  the  end 
of  each  "week"  after  the  last  performance  on 
Saturday  for  services  rendered,  to  be  per- 
formed at  such  theaters  and  such  other 
places  and  on  such  "days"  as  might  be  deter- 
mined by  plaintiff.  Held,  that  it  was  no  ob- 
jection to  tile  enforcement  of  such  contract 
by  injunction  that  it  provided  for  exhibitions 
on  Sunday,  since,  if  such  exhibitions  were 
prohibited,  the  words  "days"  and  "week"  as 
used  in  the  contract  would  be  construed  to 
mean  week  days  only.  Keith  v.  Kellermann, 
169  Fed.  196,  201. 

As  from  Sunday  to  Sunday 

The  term  "week"  means  a  calendar  week, 
commencing  on  Sunday  and  ending  on  Satur- 
day. Derby  v.  Dancey,  36  South.  795,  796, 
112  La.  891  (citing  Ronkendorfl  v.  Taylor's 
Homestead,  4  Pet  860,  7  L.  Ed.  882;  In  re 
City  of  New  Orleans,  27  South.  592,  52  La. 
Ann.  1078;  Hanson  v.  Mauberret,  28  South. 
167,  52  La.  Ann.  1567;  Schenck  y.  Sdiendc, 
28  South.  302,  52  La.  Ann.  2102). 


See  Semiweekly. 

Under  Kirby's  Dig.  f  7085,  requiring  the 
delinquent  tax  list  to  be  published  weekly  for 
two  weeks  between  the  second  Monday  in 
May  and  the  second  Monday  in  June  in  each 
year,  "weekly  for  two  weeks"  means  two 
weeks  in  succession,  and  a  biweekly  publi- 
cation did  not  comply  with  the  statute. 
Byrne  v.  Less,  122  S.  W.  635,  836,  92  Ark.  211. 

WEEKLY  KEWSPAPEB 

The  ordinary  acceptation  of  the  expres- 
sion *'w^eekly  newspaper*'  unerringly  conveys 


the  Idea  of  a  paper  issued  once  a  week. 
Hence,  an  affidavit  of  publication  of  a  notice 
of  foreclosure  sale,  which  recites  that  sudi 
notice  was  published  "seven  successive  times, 
commencing  on  July  17,  1885,  and  ending  on 
August  28, 1885,  both  inclusive,  in  [a  speciHed 
paper],  a  weekly  newspaper,"  is  sufficient 
proof  that  it  was  published  once  in  each 
week  for  six  successive  weeks,  as  required 
by  Comp.  Laws  1887,  i  5414.  Cook  v.  Locker- 
by.  111  N.  W.  628,  629, 16  N.  D.  19.  See,  also, 
Wilson  V.  Petzold,  76  S.  W.  1093, 116  Ky.  873. 

A  newspaper,  published  each  week  under 
the  name  of  the  "Bismark  Weekly  Tribune,'* 
by  the  publishers  of  the  "Bismark  Dally 
Tribune,*'  such  weekly  being  composed  of 
matter  printed  in  the  daily  paper,  is  a  "week- 
ly edition"  of  the  Dally  Tribune,  within  Rev. 
Codes  1899,  i  1259  (Rev.  Codes  1905,  |  1574), 
requiring  a  delinquent  tax  list  and  notice  of 
sale  to  be  published,  in  counties  having  dally 
papers,  in  one  issue  of  the  daily  edition  and 
in  two  issues  of  the  weekly  edition  of  the 
same  paper.  Griffin  v.  Denison  Land  Co^ 
119  N.  W.  1041,  1042,  18  N.  D.  246. 

WEIGHT 

See  Avoirdupois  Weight;    Dry  Weight; 

Estimated    Weight;     Mine    Weights; 

Net  Weight ;  Scale  Weight 
Exact  weight,  see  Exact 

"Figured  weight"  is  the  means  of  ascer- 
taining the  weight  by  a  standard  fixed  and 
adopted  by  dealers  in  structural  steeL  For 
example,  steel  columns,  girders,  and  other 
connections  necessary  for  the  steel  part  of  a 
structure,  according  to  their  dimensions,  are 
given  a  standard  weight  by  manufacturers 
and  dealers  in  such  materials.  Hale  Bros.  r. 
Mllliken,  90  Paa  365,  369,  5  Cal.  App.  344. 

WEIGHT  OF  EVIDEHOE 

See,  also.  Preponderance. 

The  expression  "weight  of  evidence**  tAg* 
nifles  that  the  proof  on  one  side  is  greater 
than  on  the  other.  Pumorlo  v.  City  of  Mer- 
rill, 103  N.  W.  464,  466,  125  Wis.  102. 

The  "preponderance  of  evidence**  may 
not  be  determined  by  the  number  of  wit- 
nesses, but  by  the  greater  weight  of  all  the 
evidence,  and  the  greater  weight  does  not 
necessarily  mean  a  greater  number  of  wit- 
nesses, but  the  opportunity  for  knowledge, 
the  information  possessed,  and  the  manner  of 
testifying  must  be  considered  to  determine 
the  "weight"  of  testimony.  Garver  v.  Gar- 
ver,  121  Pac.  165,  166,  62  Colo.  227,  Ann.  Ca& 
1913D,  674. 

WEIR 

A  contrivance  for  the  purpose  of  regulat- 
ing the  amount  of  water  that  should  pass 
from  a  feeder  through  different  flumes  is 
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called  a  "weir."  Merrifleld  y.  Canal  Gom*rs, 
72  N.  !B.  405,  407,  587, 212  IlL  456,  67  L.  a  A. 
369. 

WELFARE 

See  General  Welfare;  Inimical  to  the 
Public  Welfare;  Relative  Interested 
in  Welfare. 

In  determining  to  whom  an  Infant  child 
shall  be  awarded,  its  ''welfare"  means,  not 
alone  Its  financial  well-being,  but  also  that 
peacefulness  of  mind  and  content  upon  which 
its  happiness  depends.  Eyans  v.  Lane,  70  S. 
B.  603,  605,  8  Ga.  App.  826. 

WELL 

See  Water  WelL 

The  use  of  the  term  "well,"  in  well  drill- 
ing contracts,  Is  not  conclusive  that  a  pro- 
ducing well  was  Intended.  An  oil  lease  pro- 
vided that.  If  a  well  was  not  completed  on 
the  leased  premises  within  six  months,  It 
could  be  kept  In  force  by  a  quarterly  pay- 
ment of  $10  until  one  was  completed;  that 
If,  at  any  time  after  a  well  was  drilled,  six 
months  should  elapse  without  any  revenue 
being  received  therefrom,  and  without  any 
further  drilling  being  done,  the  lease  should 
be  deemed  abandoned.  An  attempt  was  made 
to  drill  a  well  which  proceeded  until  a  depth 
of  about  1,000  feet  was  reached,  then  the 
casing  was  pulled  out  and  the  hole  was 
plugged;  no  further  drilling  was  done.  More 
than  six  months  thereafter  the  lessor  brought 
an  action  to  declare  the  lessee's  rights  lost 
by  abandonment  Held,  there  being  evidence 
from  which  It  might  be  Inferred  that  the 
drilling  done  showed  the  existence  of  oil  in 
sufficient  quantity  to  warrant  shooting,  which 
was  not  attempted,  the  court  was  Justified 
In  finding  that  the  operations  described 
amounted  to  the  drilling  of  a  well,  within 
the  meaning  of  the  contract,  and  that  the 
cessation  of  operations  for  six  months  there- 
after constituted  an  abandonment  of  the 
lease.  Federal  Betterment  Co.  y.  Blaes,  88 
Pac  555,  556,  75  Kan.  69. 

"Tunnels"  are  practically  horizontal 
"wells,**  differing  from  ordinary  **wells"  only 
in  that  the  waters  from  the  former  find  their 
way  to  the  surface  by  gravity,  while  In  the 
latter  pumping  must  be  resorted  to  to  bring 
the  water  to  the  surface;  both  disturbing  the 
natural  flow  of  the  subterranean  waters,  and 
both  being  artificial  means  of  reaching  and 
controlling  the  natural  subterranean  flow  to 
develop  water  power.  Garvey  Water  Co.  v. 
Huntington  Land  &  Improvement  Co.,  97  Pac. 
428,  432,  154  Cal.  232. 

WELIi-DEITNED  BOUNDARY 

A  boundary  described  in  a  deed  by  nat- 
ural or  artificial  objects,  so  that  it  can  be 
run  by  a  surveyor,  is  a  "well-defined'*  bound- 
ary, entitling  a  person  taking  possession,  un- 


der the  deed,  of  part  of  the  land  inclosed  to 
claim  title  by  adverse  possession  to  the  en- 
tire tract,  although  the  boundary  might  not 
constitute  a  well-defined  boundary,  if  there 
was  no  deed.  Burt  &  Brabb  Lumber  Co.  v. 
Sackett,  144  S.  W.  34,  38, 147  Ky.  232. 

WEIX  FOUNDED 

In  discussing  the  contention  that  the 
trial  court  erred  in  charging  that  a  reason- 
able doubt  most  be  "well  founded"  it  Is  said: 
"The  expression  is  certainly  a  loose  one,  and 
not  to  be  commended.  The  term  'well  found- 
ed' has  a  double  slgnlflcanoe.  It  may  mean 
founded  on  good  reasons,  or  It  may  be  de- 
fined as  not  baseless  or  having  no  support 
In  the  latter  sense  the  Instruction  is  not 
erroneous,  for  it  Is  well  settled  that  a  doubt, 
to  be  reasonable,  must  have  some  basis  either  . 
in  the  evidence,  or  from  a  lack  of  evidence 
on  some  material  proposition.  In  other 
words,  it  is  not  a  barely  possible  one,  nor 
one  sought  after,  not  a  capricious  nor  an 
Imaginary  one,  nor  one  based  upon  a  sur- 
mise or  groundless  conjecture.  In  other 
words,  it  must  be  a  rational  or  substantial 
one,  having  some  basis  in  reason,  although  it 
need  not  be  such  a  one  as  the  Jurors  may 
be  able  to  give  a  reason  for."  State  v.  Ma? 
honey,  97  N.  W.  1089,  1091,  122  Iowa,  168. 

A  "well-founded  doubt"  is  a  reasonable 
doubt.  Willis  V.  State,  83  South.  226,  235,  , 
134  Ala.  429;  Creagh  v.  State,  43  South.  112, 
114,  149  Ala.  8  (citing  Turner  v.  State,  27 
South.  272,  124  Ala.  59;  Stewart  v.  State,  31 
South.  944,  133  Ala.  109). 

WEIX-OROUNDED  BEI^IEF 

See  Reasonable  and  Well-Grounded  Be- 
lief. 

WEZiIf  KNEW 

The  words  *Vell  knew**  or  •'well  know- 
ing" supply  the  place  of  a  positive  averment 
that  defendant  knew  the  fact  charged.  State 
V.  Waterbury,  110  N.  W.  328,  329,  133  Iowa, 
135;  State  v.  Wilson,  67  Atl.  533,  534,  80  Vt. 
249;  United  States  v.  Mitchell,  141  Fed.  666, 
670  (citing  Dunbar  v.  United  States,  15  Sup. 
Gt  325,  156  U.  8.  186,  89  L.  Ed.  390). 

WEST 

A  call  in  a  description  in  a  deed  for 
"west"  will  be  construed  to  mean  east  where 
such  change  is  necessary  to  enable  the  sur- 
vey to  close  upon  its  starting  comer.  Upton 
V.  Santa  Rita  Mining  Ck>.,  89  Pac.  275,  281, 
14  N.  M.  96. 

W£ST  HALF 

Where  there  is  nothing  to  suggest  the 
contrary,  the  word  "half,"  in  connection  with 
the  conveyance  of  a  part  of  a  tract  of  land, 
is  interpreted  as  meaning  half  In  quantity. 
The  words  "east  half"  and  "west  half*  in  a 
deed,  while  naturally  importing  an  equal  di- 
vision, may  lose  that  effect  when  it  appears 
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that  at  the  time  some  fixed  line  or  known 
boundary  or  monument  divides  the  premises 
somewhere  near  the  center,  so  that  the  ex- 
pression more  properly  refers  to  one  of  such 
parts  than  to  a  mathematical  division  which 
never  has  been  made.  Gunn  v.  Brower,  105 
Pac.  702,  703.  81  Kan.  242. 

The  description,  ia  a  complaint  in  par- 
tition of  the  4and,  involved  as  the  "westerly 
one-half  of  a  specified  lot  and  block  ac- 
cording to  a  certain  recorded  plat,  etc.,  was 
sufficient  Home  Security  Bldg.  ft  Loan 
Ass'n  of  Alameda  County  v.  Western  Land  ft 
Title  Co.,  78  Pac.  626,  145  Cal.  217. 

WESTERLY 

The  word  "westerly,"  as  used  in  an  or- 
der of  the  county  court  Incorporating  a  vil- 
lage, which  describes  the  commons  as  "on 
the  west  side  of  said  limits  one  quarter  of  a 
mile  in  a  westerly  direction,"  should  be  con- 
8ti*ued  to  mean  due  west,  rendering  the  de- 
scription definite  and  certain.  State  ex  rel. 
Chandler  v.  Hufl!,  79  S.  W.  1010,  1012,  105 
Mo.  App.  354. 

WEST  POINT  CADET 

Ab  army  officer,  see  Army  Officer. 

WET  AND  COUNTRY  DAMAGE 

Where  special  cotton  transportation  con- 
tracts exempted  all  carriers  from  liability 
for  "wet  and  country  damage,"  declarations 
alleging  that  the  cotton  was  injured  by 
"water  and  mud*'  prior  to  the  termination  of 
the  inland  transportation  stated  a  cause  of 
damage  within  such  exemption;  the  terms 
"water  and  mud"  and  "wet  and  country  dam- 
age*' being  synonymous.  Inman  &  Co.  y. 
Seaboard  Air  Line  B.  Co.,  159  Fed.  060,  971. 

WHARF 

See  Public  Whart 

Use  of  wharf,  see  Use — ^Used. 

See,  also,  Pier. 

A  **wbarf '  is  a  space  of  ground  artificial- 
ly prepared  for  the  reception  of  merchandise 
from  a  ship  or  vessel,  so  as  to  promote  the 
convenient  loading  and  discharge  of  the  ves- 
sel; a  structure  used  for  the  handling  of 
freight  In  connectton  with  the  shipment  or 
discharge  of  a  cargo  from  a  vessel;  an  arti- 
ficial landing  place.  It  need  not  be  of  any 
particular  design;,  the  only  necessity  being 
that  it  aflFords  a  place  where  vessels  land. 
John  J.  Sesnon  Co.  v.  Ignited  States,  182  Fed. 
573,  576,  105  C.  C.  A.  111. 

"  'Wharves'  belong  to  a  class  of  property 
in  which  the  public  is  concerned,  and  as  to 
which  the  government  has  always  reserved 
the  right,  as  between  its  citizens,  to  reg- 
ulate and  control.  This  has  prevailed  in 
England  from  time  immemorial,  and  in  this 
country  from  ita  earliest  colonization;    that 


is  to  say,  the  government  has  exercised  flit 
authority  to  regulate  ferries,  common  car- 
riers, hackmen,  baiters,  millers,  wliarfingers, 
innkeepers,  etc.  And  hence  this  class  of 
property,  when  used  by  the  public,  beccMnes 
affected  with  a  public  interest,  and  it  oeases 
to  be  Juris  privati  only."  A  wharf  built  on 
the  bank  of  a  navigable  river,  not  in  a  city 
or  town  where  there  are  a  numl)er  of  others, 
but  at  the  terminus  of  public  highways  in 
the  country,  or  at  a  small  place,  where  it  con- 
stitutes the  only  means  by  which  the  people 
of  the  community  can  reach  the  river  and 
use  the  mediums  of  commerce  navigating  the 
same,  and  which  was  built  for  such  use,  or 
is  being  so  used,  is  impressed  with  a  public 
interest;  and  a  single  carrier  cannot,  by  pur- 
chasing or  leasing  the  same,  convert  it  into 
private  property,  so  as  to  have  the  right  to 
exclude  the  public  or  other  carriers  from 
using  it  for  the  loading  or  unloading  of  ves- 
sels on  the  payment  of  reasonable  wharfage. 
Weems  Steamboat  Co.  of  Baltimore  v.  Peo- 
ple's Steamboat  Co.,  141  Fed.  454,  456. 

Los  Angelea  City  Charter  (St  1889,  p. 
457)  art.  1,  §  2,  subd.  7,  confers  on  the  city 
of  Los  Angeles  power  to  lay  out,  open,  ex- 
tend, pave,  repave,  and  improve  streets,  and 
as  amended  in  1009  (St.  1909,  p.  1291)  author- 
izes the  city  to  acquire  or  construct  and 
operate  public  wharves,  docks,  piers,  or  moles 
along  the  seashore  in  connection  wlUi  the 
transportation  of  passengers  and  freight  be- 
tween the  ocean  and  the  dty.  By  the  char- 
ter (section  258),  as  amended  by  St.  1909,  p. 
1303,  the  city  was  authorized,  throughout  its 
entire  area,  to  acquire,  construct,  own,  oper- 
ate, and  maintain  docks,  wharves,  piers, 
canals,  and  sea  walls;  and  by  section  262,  as 
amended  by  St  1909,  p.  1305^  was  given 
power  to  incur  a  bonded  debt  for  all  the 
foregoing  purposes,  including  the  maintaining 
of  the  streets  in  question.  Held  that  idnoe 
the  term  "dock"  means  an  artificial  basin,  in 
connection  with  a  harboj,  for  the  reception 
of  vessels  and  the  slip  or  waterway  extend- 
ing between  two  piers  or  projecting  wharves, 
waterways  were  included  within  the  term, 
and  warehouses  were  included  within  the 
right  to  erect  "wharves,"  so  that  the  city 
was  authorized  to  contract  indebtedness  for 
the  construction  of  docks,  wharves,  and  ware- 
houses, including  the  maintaining  of  streets 
and  highways  to  navigable  waters  and  the 
construction  and  maintaining  of  canals  and 
waterways.  Clark  v.  City  of  Los  Angeles, 
116  Pac.  966,  968,  160  Cal.  317. 

As  bvildins 

See  Building  (In  Criminal  Law). 

Hisliway 

A  dock  or  wharf  is  not  in  any  ordinary 
sense  a  "highway."  State  ex  rel.  Wauconda 
Inv.  Co.  V.  Superior  Court  for  King  County, 
124  Pac.  127,  128,  68  Wash.  600,  Ann.  Cas 
1913E,  107G. 
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P.  L.  18&7,  p.  69,  i  48,  par.  1,  providing 
that  dty  coubcUs  may  by  ordinance  vacate 
"any  street,  road,  highway  or  alley,"  does 
not,  when  construed  in  connection  with  sec- 
tion 18,  par,  7  (page  52),  empowering  councils 
to  regulate  streets,  highways,  wharves,  etc, 
authorize  a  city  council  to  discharge  the  pub- 
lic right  In  a  wharf  dedicated  to  the  public; 
the  word  "highways"  In  section  48  not  in- 
cluding a  wharf.  Palen  v.  Ocean  €3ity,  62 
Ati.  947,  948,  72  N.  J.  Law,  15. 

As  house 

See  House. 

WHARF  OB  OTHER  BITIIiDnrO 

See  Other. 


"Wharfage"  is  the  use  of  a  wharf  fur- 
nished In  the  ordinary  course  of  navigation. 
The  James  T.  ITurber,  129  Fed.  808,  810. 

"Wharfage"  is  a  charge  against  a  vessel 
for  lying  at  a  wharf,  and  not  a  charge  for  car- 
ing for  the  goods.  New  York  Dock  Co.  v.  In- 
dia Wharf  Brewing  Co.,  Ill  N.  Y.  Supp.  432, 
434,  127  App.  Dlv.  385. 

DookAs«  and  moorage 

The  word  "wharfage"  is  usually  and  or- 
dinarily employed  to  designate  the  charge 
made  for  the  use  of  a  wharf  for  the  purpose 
of  loading  or  unloading  freight  on  or  from 
vessels  lying  by  Its  side.  The  word  is  some- 
times used  synonymously  with  "dockage"  or 
"moorage"  to  describe  the  charge  made  by 
the  owner  of  a  dock  or  basin  for  the  privilege 
of  allowing  a  vessel  to  lie  there.  Mayor,  etc., 
of  Baltimore  v.  Baltimore  &  Philadelphia 
Steamboat  Ca,  65  AU.  353,  358,  104  Md.  485. 

IVHARFBOAT 

• 

A  stationary  building  of  three  floors, 
erected  on  piles,  into  which  goods  are  unload- 
ed from  boats,  and  which  during  low  stages 
of  the  river  \a  not  reached  by  the  water,  is 
not  a  "wharfboat,"  within  Code  1906,  §  8780, 
imposing  a  tax  for  the  privilege  of  conduct- 
ing a  wharfboat,  although  the  building  serves 
the  purposes  of  a  wharfboat.  Blutt  City  Ry. 
Co.  V.  Clarke,  49  South.  177,  95  Miss.  689. 


charged  for  whatever  goods  were  deposited 
on  his  wharf.  National  Union  Bank  of 
Reading  v.  Shearer,  74  Aa  851,  358,  226  Pa. 
470,  17  Ann.  Cas.  664. 

WHAT 


Wharfage  business  as  common  carrier, 
see  Common  Carrier. 

A  "wharfinger"  is  one  who  for  hire  re- 
ceives merchandise  upon  his  wJiarf  either  for 
the  purpose  of  forwarding  or  for  delivery  to 
the  consignee  upon  such  wharf.  Morse  v. 
Steel,  86  Pac.  693,  694,  149  Cal.  303  (citing 
Chapman  v.  State,  38  Pac.  457,  104  Cal.  690, 
43  Am.  St  Rep.  iSS). 

A  "wharfinger"  is  one  who  keeps  a 
wharf  for  receiving  goods  for  hire.  That 
this  was  his  business  may  be  proved  against 
him  by  showing  that  he  so  held  It  out  to  the 
public  generally  and  actually  received  and 


See  By  Any  Device  Whatever. 

WHATBVBR  REMAINS 

As  giving  power  of  disposal,  see  Remain. 

WHATSOEVER 

Any  cause  whatsoever,  see  Any. 
Any  other  house  whatsoever,  nee  Any 
Other. 

WHATSOEVER  IS  LEFT 

A  life  estate  in  all  of  the  testator's  prop- 
erty, real  and  personal,  given  to  his  wife, 
who  is  charged  with  the  administration  of 
the  estate  for  the  benefit  of  herself  and  the 
other  beneficiaries  named  in  the  will,  \s  not 
enlarged  Into  a  fee-simple  estate  in  either  the 
real  or  personal  property  by  the  following 
phrase  describing  the  property  to  go  over 
"whatsoever  what  may  be  left"  Behrens  v. 
Baumann,  66  S.  E.  5,  6,  66  W.  Va.  56,  27  L. 
R.  A.  (N.  S.)  1092. 

WHEAT 

Wheat  injured  by  frost  to  such  an  extent 
as  to  reduce  it  to  a  low  grade,  or  to  "no 
grade,"  but  which  can  still  be  used  for  seed 
and  for  making  flour,  is  dutiable  as  "wheat," 
under  the  tariff  act,  and  not  as  a  nonenumer- 
ated  unmanufactured  article.  United  States 
V.  W.  P.  Devereux  Co.,  135  Fed.  428, 429. 

WHEAT  MIBBI.IKOS 

"Wheat  middlings"  are  only  a  part  of  the 
ground  grains,  from  which  the  coarser  bran 
and  usually  the  finer  fiour  has  been  separat- 
ed, so  that  the  quality  of  middlings  as  feed 
stuff  depends  upon  the  milling  process.  This 
by-product  of  wheat  is  a  "concentrated  com- 
mercial feeding  stuff,"  within  the  statute  re- 
quiring sellers  of  "concentrated  commercial 
feeding  stuff"  to  affix  a  label  thereto  reciting 
certain  facts,  and  providing  that  the  term 
"concentrated  commercial  feeding  stuff**  shall 
Include  wheat  middlings,  etc.,  but  shall  not 
include  unmixed  meals  made  directly  from 
the  entire  grain  of  the  wheat,  etc.  These 
provisions  are  not  repugnant.  State  y.  Wel- 
ler,  171  Ind.  53,  85  N.  E.  761,  762. 

WHEEL  DROP 

As  machine,  see  Machine. 

WHEELED  CHAIRS 

Included  in  vehicles  and  other  mechan- 
ical contrivances,  see  Vehicles  and  Oth- 
er Mechanical  Contrivances. 
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WHEELS 

See  Buggy  the  Wheels. 

WHEELWRIGHT 

Automobile  repairer 

A  "wheelwright,"  within  Klrby'B  Dig.  {{ 
5013-5016,  giving  a  wheelwright  a  lien  on 
wagons  for  labor  and  materials  in  repairing 
wagons,  is  one  whose  occupation  is  to  make 
or  repair  wheels  and  wheeled  vehicles;  and 
one  who  maintains  a  garage  and  who  repairs 
an  automobile  placed  therein  is  a  "wheel- 
wright,** and  entitled  to  a  lien  for  labor  and 
materials  furnished.  Shelton  y.  Little  Rock 
Auto  Co.  (Ark.)  146  S.  W.  129, 

WHEN 

See  If  When. 

A  scheme  for  the  consolidation  of  the 
traction  lines  of  San  Francisco  contemplated 
the  issuance  of  $20,000,000  bonds  to  be  deliv- 
ered to  B.  &  Co.,  who  were  entitled  to  offer 
them  for  sale  prior  to  February  1,  1903,  at 
the  best  price  obtainable,  but  not  less  than  90 
per  cent  of  their  face  value,  with  accrued 
Interest.  Oh  or  before  June  16, 1902,  $3,500,- 
000  of  the  bonds  were  duly  certified  and  de- 
livered according  to  directions  from  B.  &  Co. 
to  a  syndicate  by  which  large  amounts  of 
them  were  sold  on  the  San  Francisco  market 
Defendants  on  March  17,  1902,  contracted  to 
sell  plaintill's  100  of  the  bonds  at  89  and  in- 
terest payable  and  deliverable  "when,  as  and 
if  issued,"  etc.  Held,  that  the  words,  **when, 
as  and  if  issued,**  did  not  relate  only  to  the 
total  issue  of  bonds  contemplated  by  the 
scheme,  but  meant  that  the  contract  should 
mature  and  delivery  be  due  when  such  a  rea- 
sonable amount  of  the  bonds  had  been  issued 
as  would  enable  defendants  with  due  dili- 
gence to  procure  the  bonds  and  make  deliv- 
ery, and,  defendants  having  refused  to  deliv- 
er after  the  $3,500,000  issue,  plaintiffs  were 
entitled  to  sue  immediately  for  breach  of  con- 
tract. Zimmermann  v.  Timmermann,  86  N. 
E.  540,  541,  193  N.  Y.  486. 

Am  at  the  time  of 
The  word  t*when**  means  "at  the  time*' 
or  "at  that  time.'*    State  v.  Donahoe  (Del.) 
63  Atl.  643,  646,  5  Pennewill,  278  (quoting  2 
Bouv.  Law  Diet.  p.  1227). 

Ann.  St.  1906,  p.  178,  providing  that 
•'when  any  county  shall  be  entitled  to  more 
than  one  representative,  the  county  court 
shall  subdivide**  the  county  into  districts,  fix- 
es the  time  when  the  county  court  shall  act 
as  tlie  time  when  it  appears  by  law  that  a 
county  is  entitled  to  more  than  one  repre^ 
sentative,  and  the  power  of  the  county  court 
is  dependent  on  prior  legislative  action,  and 
the  Legislature  may  only  act  once  in  every  10 
years,  and  the  subdivisions  must  be  made  by 
the  county  court  at  once  and  must  remain 
until  the  next  decennial  period;    the  word 


"when"  being  equivalent  to  the  words  "^at  the 
time  that."  State  ex  rel.  Major  r.  Patterson, 
129  S.  W.  888,  891,  229  Mo.  373. 

As  if 

The  word  "when**  is  frequently  employed 
as  equivalent  to  the  word  "if,"  in  legislative 
enactments  and  in  common  speech.  Atlantic 
Coast  Line  R.  Ca  v.  Jones,  63  S.  E;  634,  837, 
132  Qa.  189. 

In  an  instruction  charging  that  ''when" 
plaintiff  entered  defendant's  employment  he 
assumed  all  the  risks,  etc.,  the  word  "when** 
cannot  be  construed  as  synonymous  with  **if  * 
to  save  the  instruction  from  an  objection  tiiac 
it  assumes  an  employment.  Ft  Worth  &  D. 
0.  Ry.  Co.  V.  Lynch  (Tex.)  136  S.  W.  580,  583. 

The  word  "when,"  in  an  inaftruction,  on 
a  trial  of  the  right  of  property  levied  on  un- 
der execution,  that  the  burden  was  on  plain- 
tiff to  make  a  prima  fade  case  that  the  prop- 
erty is  defendant's,  which  burden  is  dis- 
charged "when**  he  shows  that  defendant  was 
in  possession  thereof  at  the  time  of  the  levy, 
and  that  then  the  burden  shifts,  means  "if,** 
and  is  not  objectionable  as  assuming  a  fact 
relative  to  the  possession  of  the  property. 
Lightman  Bros.  &  (jtoldsteln  y.  Bpetein,  51 
South.  164, 168, 164  Ala.  660. 

T^e  word  "when,**  as  used  in  Wilson!8 
Rev.  &  Ann.  St  1903,  f  6567,  providing  that 
the  Attorney  General  shall  appear  for  the 
territory  and  prosecute  and  defend  all  actions 
and  proceedings,  civil  or  criminal,  in  the  Su- 
preme Court  in  which  the  territory  shall  be 
interested  as  a  party,  and  shall  also,  when 
requested  by  the  Governor  or  either  branch 
of  the  Legislature,  appear  for  the  territory 
and  prosecute  or  defend  in  any  other  court  or 
before  any  officer  in  any  case  or  matter,  civil 
or  criminal,  in  which  the  territory  may  be  a 
party  or  interested,  means  no  more  than  *in 
case'*  or  "if."  State  ex  rel.  Haskell  v.  Hua- 
ton,  97  Pac.  982,  986,  21  OkL  782. 


Aa  relating  to  time  of  ToatiMc  ov 
Joymeiit  of  estate 

The  word  "when,**  used  in  a  devise  of  a 
remainder  following  a  life  estate.  Is  not  in 
and  of  itself  sufficient  to  Justify  k  conclusion 
that  the  remainder  is  contingent  and  not  vest- 
ed. Such  word,  unless  there  is  something 
else  in  the  will  to  indicate  to  the  contrary,  is 
construed  to  relate  merely  to  the  time  of  the 
enjoyment  of  the  estate  and  not  to  the  time 
of  its  vesting  in  interest  Trowbridge  v.  Goss, 
110  N.  Y.  Supp.  1108,  nil,  126  App.  Dlv.  679 
(citing  Connelly  v.  O'Brien,  60  N,  E.  20,  166 
N.  Y.  406;  Hersee  v.  Simpson,  48  N.  B.  800, 
154  N.  Y.  496;  Nelson  v.  Russell,  31  N.  £. 
1008,  135  N.  Y.  137;  Davidson  v.  Jones,  98 
N.  Y.  Supp.  265,  112  App.  Dlv.  254). 

"When,**  as  referring  to  a  period  of  life, 

standing  by  Itself  and  unqualified   by  any 

words  or  circumstances,  is  a  word  of  condi- 

,  tiou,  denoting  the  time  when  the  gift  Is  to 

'  take  effect  in  substance.    Thus  a  legacy  left 
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to  a  daughter  ''when  she  is  18  years  old'*  is 
contingent  and  not  vested  and  not  subject  to  a 
legacy  tax.  Heberton  v.  McClain,  135  Fed. 
226,  227. 

As  thereafter 

A  win  creating  a  trust  for  the  benefit  of 
testator's  sons,  and  providing  for  the  pay- 
ment of  a  certain  proportion  of  the  income  of 
the  trust  fund  until  each  son  should  have  ar- 
rived at  the  age  of  SO  years,  ''When  I  be- 
queath to  them,  after  aU  deductions,  98  per 
cent  of  the  net  Income,  the  balance  of  2  per 
cent  keeping  the  estate  in  heart  and  to  be  in- 
vested," contemplated  that  the  sons  should 
have  98  per  cent,  of  the  Income  from  the  time 
of  their  arrival  at  the  age  of  30  years;  the 
word  "when"  being  equivalent  to  "thereafter." 
Central  Trust  Co.  of  New  York  v.  Egleston, 
77  N.  B.  989, 185  N.  Y.  23. 


WHEK  AFPEATED 

See  Appeal. 

WHEH  OONinBlfrENT 

See  Convenience — Convenient 

WHEN  ESTATE  IS  TO  BE  KEPT  TO- 


Civ.  Code  1895,  f  3466,  declares:  "When 
an  estate  is  to  be  kept  together  for  a  longer 
time  than  twelve  months,"  the  widow  and 
children  shall  have  a  year's  support  for  each 
year  that  the  estate  may  be  kept  together. 
Where  a  wiU  was  propounded  by  an  executor, 
and  a  caveat  interposed  by  heirs  at  law,  not 
including  the  widow,  and  a  year's  support 
was  set  apart  to  her,  and  by  reason  of  the  ap- 
peal the  estate  was  kept  together  for  longer 
than  12  months  under  this  section  the  widow 
was  entitled  to  have  a  second  year's  support 
assigned  to  her  though  there  was  no  provi- 
sion in  the  will  directing  the  estate  to  be 
held  together  for  more  than  12  month&  Eden- 
fleld  y.  Edenfield,  62  S.  B.  980,  981,  131  Ga. 
571. 

WBJaX  MADE 

See  Made. 


See  Payable. 


WHEXEVEB 

"  'Whenever'  is  an  adverb  of  time.  It  is 
not  the  equivalent  of  In  any  case.'  Its  mean- 
ing, and  the  only  meaning  given  to  it  by  lexi- 
cographers, is  'at  whatever  time.' "  As  used 
in  a  constitutional  provision  that,  whenever 
the  requisite  majority  of  the  Judges  of  the 
Supreme  Court  of  Appeals  sitting  are  unable 
to  agree  upon  a  decision,  the  case  shall  be  re- 
heard by  a  full  bench,  it  does  not  mean  in  any 
case  in  which  the  requisite  majority  of  the 
Judges  sitting,  etc.,  but  means  at  whatever 
time  it  may  happen  that  the  requisite  majori- 
ty of  the  Judges  sitting,  etc.,  the  case  shall  be 
reheard.  Funkhouser  v.  Spahr«  46  S.  £.  378, 
379, 102  Va.  30a 


The  word  "whenever"  Is  an  adverb  of 
time,  which,  speaking  from  the  date  of  the 
act,  looks  to  the  future  rather  than  to  the 
past  B.  &  C.  Comp.  §  2225,  providing  that, 
"whenever  a  Judgment  is  given"  in  a  Justice's 
court,  the  Judgment  creditor  may  at  any  time 
thereafter,  while  the  Judgment  is  enforceable, 
file  a  transcript,  etc.,  enacted  in  1899,  super- 
sedes Hill's  Ann.  Laws  1892,  f  2103,  provid- 
ing that,  whenever  a  Judgment  is  given  in  a 
Justice's  court  the  judgment  creditor  may 
within  one  year  thereafter  file  a  transcript 
thereof,  and  operates  prospectively  only,  the 
word  "whenever"  being  an  adverb,  of  time, 
and,  when  used  with  the  present  tense  of  the 
verb  excludes  the  idea  of  a  Judgment  thereto- 
fore given,  and,  though  construed  to  operate 
retroactively,  the  statute  cannot  apply  to  a 
justice's  Judgment  rendered  In  1896,  no  tran- 
script of  which  had  been  filed  within  one  year 
after  its  rendition.  Denny  v.  Bean,  93  Pac. 
693,  695,  51  Or.  ISO. 

The  word  "whenever,"  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  §  55e,  30  Stat  560, 
providing  that  the  court  shall  call  a  meeting 
of  creditors  whenever  one-fourth  or  more  in 
number  of  those  who  have  proven  their  claims 
shall  file  a  written  request  to  that  effect,  etc.. 
should  be  construed  to  mean  "whenever  after 
the  first  meeting"  previously  required  to  be 
held  by  section  55a  (30  Stat  559),  which  can 
only  be  held  not  less  than  10  nor  mate  than 
30  days  after- adjudication.  In  re  Back  Bay 
AutomobUe  Co.»  158  Fed.  679,  682. 

WHERE 

The  word  •'where,"  as  used  in  the  statute 
providing  that  notice  of  the  time  and  place  of 
taking  depositions  shall  be  served  on  the  ad- 
verse party  or  his  attorney,  where  such  party 
or  his  attorney  resides  in  the  state,  is  synony- 
mous with  "if,','  and  assumes  the  condition  of 
one  or  the  other—either,  adverse  party  or 
litigant— -residing  in  the  state.  Bwink  t. 
Anthony,  81  S.  W.  915,  916,  107  Mo.  App.  601. 

An  instruction  that  where  the  negligence 
of  two  unite  in  causing  an  accident,  by  which 
another  is  injured,  it  is  no  defense  for  one  to 
show  that  the  other  was  to  blame  was  not 
subject  to  the  objection  that  the  word 
"where,"  instead  of  the  word  "If,"  was  mis- 
leading in  assuming  that  there  was  negligence 
on  the  part  of  two.  Frank  Parmelee  Co.  v. 
Wheelock,  79  N.  E.  652,  654,  224  IlL  194  (cit- 
ing Illinois  Cent.  Ry.  Co.  v.  Johnson,  221  111. 
42,  77  N.  B.  592;  Chicago  &  N.  W.  Ry.  Ca  v. 
Moranda,  108  111.  576). 

The  word  "where,"  in  a  statute  relating 
to  the  removal  of  causes  "where  a  suit  Is 
now  pending  or  may  hereafter  be  brought  in 
any  state  court"  etc.,  is  the  equivalent  of 
"when."  Campbell  v.  MlUlken,  119  Fed.  982, 
986. 

The  word  "where,"  as  used  in  Acts  29th 
Leg.  (Gen.  Laws  1905,  p.  116,  c.  83,  J  1),  pro- 


WHEREAS 


1276 


WHICH 


viding  that  where  advisable  In  the  opinion  of 
the  Judge  of  the  district  court  In  which  any 
county  may  be  situated,  a  special  term  or 
terms  of  the  district  court  therein  may  be 
held,  does  not  refer  to  place  but  to  the  time 
when  he  may  deem  it  advisable.  Ex  parte 
Boyd,  96  S.  W.  1079,  1080,  50  Tex.  Cr.  E,  309. 

WHEREAS 

See  For  That  Whereas. 

An  affidavit  annexed  to  a  chattel  mort- 
gage, which  states  "whereas"  the  mortgagee 
loaned  a  specified  sum  to  the  mortgagor  at 
his  special  request,  and  that  the  whole  amount 
thereof  with  interest  is  due,  and  "whereas" 
deponent  at  the  special  instance  of  the  mort- 
gagor became  an  accommodation  indorser  on 
promissory  notes,  etc.,  is  insufficient  to  state 
the  consideration,  as  required  by  Gen.  St. 
1895,  p.  2113,  f  52,  since  the  items  of  the  in- 
debtedness are  stated  by  way  of  recital,  in- 
stead of  as  positive  facts.  Simpson  v.  Ander- 
son (N.  J.)  70  Aa  696,  698. 

The  word  "whereas"  implies  a  recital, 
and  in  general  cannot  be  used  in  the  direct 
and  positive  averment  of  a  fact.  "The  thing 
being  so  that;  considering  that  things  are  so; 
implying  an  admission  of  facts,  something 
followed  by  a  different  statement,  and  some- 
times by  inference  of  something  consequent. 
While,  on  the  contrary,  the  fact  or  case  really 
being  that;  when  in  fact."  Dalton  v.  U.  S., 
127  Fed.  544,  547,  62  a  a  A.  238  (quoting 
Gent  Diet). 

WHEREBY 

The  clause  '^whereby  he  promised  and 
agreed  for  value  received  ♦  ♦  ♦  to  pay," 
etc.,  in  a  declaration  on  a  promissory  note,  is 
a  sufficient  averment  of  a  promise.  The  word 
^'whereby"  Is  grammatically  and  logically 
equivalent  to  the  words  "and  by  It,"  so  that 
it  has  the  same  effect  as  if  the  pleader  had 
said  the  defendant  had  made  his  note  and  by 
it  promised  and  agreed  to  pay,  etc.  It  is  un- 
doubtedly descriptive  of  the  note,  but  it  is 
also  affirmative  and  narrative  of  the  legal 
effect  thereof,  or  rather  of  the  act  of  the  de- 
fendant in  making  the  note.  It  merely  per- 
forms a  double  function,  and  yet  It  does  not 
subject  the  count  to  the  rule  against  duplici- 
ty. Acme  Food  Co.  v.  Older,  61  S.  E.  235, 
236,  64  W.  Va.  255,  17  L.  B.  A.  (N.  S.)  801. 

WHEREIN 

The  word  "wherein,**  as  used  in  St  1901, 
p.  154,  a  214,  S  3,  authorizing  a  street  rail- 
way company  to  generate  and  transmit  elec- 
tricity "in  any  dty  or  town  'wherein* "  it  is 
entitled  to  operate  a  street  railway,  and  "for 
that  purpose"  to  erect  and  maintain  poles  and 
feed  wires  for  conducting  electricity  over  any 
streets  of  "any  of  said  cities  and  towns,"  re- 
lates to  the  words  "any  city  or  town,"  and 
includes  ail  parts  of  such  cities  and  towns. 


A  statement  of  the  more  spedflc  authority  is 
introduced  by  the  words,  "and  for  that  pur- 
pose may  erect"  These  words  do  not  indi- 
cate a  limitation  of  the  general  authority, 
but  a  more  particular  definition  of  it  The 
word  "wherein"  is  not  the  word  which  nat- 
urally would  be  chosen  to  relate  to  bridges 
over  or  on  which  a  railroad  was  operated, 
while  it  is  strictly  accurate  as  referring  to  a 
city  or  town  in  which  the  operation  of  a  rail- 
way Is  authorized.  Williams  t.  Old  Colony 
St  Ry.  Co.,  79  N.  B.  484,  485,  193  Mass.  305. 

WHEREUPON 

The  word  "jf^hereupon,**  as  used  in  a  mu- 
nicipal charter  directing  that,  on  ordinances 
being  passed  over  his  veto,  the  mayor  shall 
cause  them  to  be  published,  whereupon  they 
shall  be  of  force  as  law,  means  "after  which," 
and  the  meaning  of  the  provision  is  that  after 
the  commands  of  the  law  as  thus  given  have 
been  obeyed,  and  not  before,  the  ordinances 
shall  be  of  the  force  of  law.  Mayor  &  ISoard 
of  Trustees  of  Town  of  New  Iberia  y.  Moss 
Hotel  Co.,  36  South.  552,  553, 112  La.  525. 

In  Rev.  St  1892,  (  722,  providing  for  the 
ffiing  of  objections  to  the  extension  of  the 
limits  of  incorporated  cities  "whereupon"  the 
court  shall  order  notice  to  be  served  on  the 
mayor,  etc.,  the  word  "whereupon"  does  not 
mean  "immediately"  so  that  failure  to  serve 
such  notice  does  not  confer  authority  on  the 
city  to  proceed  after  the  objections  were 
properly  filed.  City  of  Orlando  v.  Orlando 
Water  &  Ught  Ca»  39  South.  532,  534,  50  Fla. 
214. 

WHETHER 

WHETHER  OB  HOT 

An  order  of  the  commissioners'  court  for 
local  option  election  is  not  objectionable  be- 
cause submitting  the  question  "whether  or 
not"  local  option  shall  be  adopted,  though 
the  language  of  the  law  is  "whether**  it  shall 
be  adopted.  Thurmond  v.  State,  79  S.  W. 
316,  317,  46  Tex.  Cr.  R.  162. 

An  order  submitting  to  popular  vote  the 
issue  as  to  "whether"  the  sale  of  intoxicating 
liquors  should  be  prohibited  was  not  objec- 
tionable in  failing  to  use  the  words  "whether 
or  not"  Wade  v.  State,  109  S.  W.  ISl,  192, 
53  Tex.  Cr,  R.  184. 

WHETSTONE 

The  provision  for  "Tiones  and  whet- 
stones,*' in  the  Tariff  Act,  includes  only  ar- 
ticles used  in  sharpening  edged  instruments. 
R.  J.  Waddell  &  Co.  v.  United  States.  135 
Fed.  211,  213. 

WHICH 

See  Outside  Which. 

"Which"  refers  to  the  last  antecedent,  be 
it  word  or  clause,  to  which  it  can  properlj 
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apply,  unless  a  common-sense  reading  of  the 
enactment  requires  a  different  construction. 
Peterson  v.  Tumey,  2  Tenn.  Ch.  App.  619,  534 
(citing  Endlich,  Int  Stat  p.  682). 

WHICH  PABENT  WOUIiD  HAIHB  TAK- 
EN IF  LIVING 

As  taking  by  representation,  see  By  Right 
of  Representation. 

WHICH  PRODUCES  INTOXICATION 

The  qualifying  phrases  "which  produces 
intoxication/'  in  Rem.  &  Hal.  Code,  {  6288, 
prohibiting  the  sale  or  giying  away  of  "malt, 
spirituous  or  vinous  liquor  ♦  ♦  ♦  or 
any  essence  ♦  ♦  ♦  compound  •  ♦  • 
which  produces  Intoxication,"  refers  only  to 
the  enumerated  essences  and  compounds  pre- 
ceding it,  and  does  not  qualify  spirituous  liq- 
uor which  is  deemed  intoxicating.  State  v. 
Bailey,  121  Pac.  821,  67  Wash.  336  (dtlng  7 
Words  and  Phrases,  pp.  6610-6616). 

WHILE 

The  word  "while,"  as  used  in  a  statute  to 
protect  persons,  while  engaged  in  the  work 
of  operating  cars,  etc.,  against  the  negligence 
of  any  employ^  of  the  company,  places  a 
time  limit  on  this  protection,  and  means  dur- 
ing the  time  such  employ^  may  be  engaged 
in  the  work  of  operating  the  cars,  etc.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Johnson,  103  S.  W.  447, 
449,  47  Tex.  Civ.  App.  74 ;  Gulf,  0.  &  S.  F, 
Ry.  Co.  V.  Howard,  80  S.  W.  229,  230,  97  Tex. 
513. 

The  term  "while,*'  as  used  in  Burns*  Ann. 
St  1901,  §  5073,  providing  that  corporate  of- 
ficers»  who  failed  to  make  an  annual  report, 
shall  be  "liable  for  all  damages  resulting 
from  such  failure  on  their  part  while  they 
are  stockholders  in  such  company,"  means 
during  the  time  they  are  stockholders  in  the 
company.  Stafford  v.  St.  John,  73  N.  B.  596, 
600,  164  Ind.  277. 

The  complaint,  in  an  action  under  Act 
March  17,  1875  (Laws  Sp.  Sess.  1875,  p.  59, 
c.  13)  S  20,  declaring  one  who  sells  intoxicat- 
ing liquors  in  violation  of  the  act  liable  to 
any  one  damaged  on  account  of  the  use  of 
such  liquor,  and  based  on  section  15,  making 
it  an  offense  to  sell  intoxicating  liquor  to  a 
person  "at  the  time  in  a  state  of  intoxica- 
tion,** which  alleges  that  defendants  sold  in- 
toxicating liquors  to  plaintiff's  husband, 
"while**  he  was  in  an  intoxicated  condition, 
is  not  open  to  the  objection  of  averring  the 
intoxication  by  way  of  recital;  "while"  hav- 
ing the  meaning  of  "at  the  same  time,**  and 
being  equivalent  to  and  complying  with  the 
terms  of  the  statute  on  which  the  action  is 
founded.  Greener  v.  Nielhaus,  89  N.  E.  377, 
378,  44  Ind.  App.  674. 

Rev.  St.  1874,  c.  30,  §  13,  makes  every  es- 
tate in  land  devised  a  fee  simple,  though 
other  words  heretofore  necessary  to  pass 
such  estate  be  not  added,  if  a  less  estate  be 
not  expressly  limited,  or  do  not  appear  to 


,  have  been  devised  by  operation  of  law.  The 
will  devised  and  bequeathed  to  testator's  wife 
all  the  realty  and  personalty  that  he  might 
die  seised  of,  "provided  she  remains  my  wid- 
ow, but  should  she  marry,  then  all  the  prop- 
erty shall  go  to  my  children  that  are  alive," 
except  a  life  estate  in  one-third  of  the  land. 
Held,  that  the  widow  took  a  conditional  or 
base  fee,  subject  to  be  terminated  by  her  sub- 
sequent marriage,  so  that  her  grantee  took 
such  fee  subject  to  divestiture  by  her  mar- 
riage, and  a  child  of  testator  had  only  an  ex- 
pectancy in  the  land  until  the  happening  of 
such  event;  the  word  "provided,"  as  used  in 
the  will,  not  meaning  the  same  as  "while,*' 
which  is  merely  an  adverb  expressing  dura- 
tion, but  being  an  apt  word  to  express  a  con- 
ditional estate,  unless  a  different  intention 
appears  from  the  whole  Instrument  Cum- 
mings  V.  Lohr,  92  N.  E.  970,  972,  246  111.  577. 

WHTLB  ACTING   IN   ZTDTTOIABY  CA- 
PACITY 

The  words  "while  acting  as  an  officer  or 
in  any  fiduciary  capacity,'*  found  in  section 
17,  cl.  4,  Bankr.  Act  July  1,  1898,  c.  541,  30 
Stat.  550,  excepting  from  the  operation  of  a 
discharge  in  bankruptcy  debts  created  by 
fraud,  etc.,  while  acting  as  an  officer,  etc., 
qualifies  the  words  "fraud,  embezzlement, 
misappropriation,  or  defalcation,"  and  are 
not  restricted  in  their  scope  to  the  limitation 
of  the  word  "defalcation.**  In  re  Harper,  133 
Fed.  970,  972. 

WHILE     ACTUAIXY     KCDINO     AS     A 
PASSENGER 

See  Actually  Riding  as  a  Passenger. 

WHIUB  IN  DISCHARGE  OF  OFFICIAI. 
DUTY 

The  words  "while  in  the  discharge  of  his 
official  duty,'*  as  used  in  proviso  of  Code  1904, 
S  3780,  as  amended  by  Act  March  14,  1908, 
(Acts  1908,  p.  671,  c  385),  punishing  persons 
carrying  concealed  weapons,  that  such  sec- 
tion shall  not  apply  to  any  police  officer,  town 
or  city  sergeant,  constable,  sheriff,  conserva- 
tor of  the  peace,  or  to  carriers  of  United 
States  mall  in  rural  districts,  or  collecting 
officer  while  in  the  discharge  of  his  official 
duty,  do  not  apply  to  all  the  officers  named  In 
the  statute,  but  only  to  a  collecting  officer, 
and  hence  a  commissioner  in  chancery,  as  a 
conservator  of  the  peace,  is  permitted  to  carry 
a  concealed  weapon,  though  not  at  the  time 
in  the  discharge  of  official  duties.  Withers 
V.  Commonwealth,  65  S.  B.  16,  18,  109  Va. 
837. 

WHIP 

As  deadly  weapon,  see  Deadly  Weapon. 

WHISKY 

See  Bourbon  Whisky;    Pure  Rye  Whis- 
ky;   Scotch  Whisky. 

"Whisky'*  is  a  spirit  distilled  from  grain, 
the  word  "whisky**  per  se  indicates  an  Intoz- 
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ieating  liquor.  State  v.  Carmody,  91  Pac. 
446,  448,  50  Or.  1,  12  L.  R.  A.  (N.  S.)  828. 
See,  also,  United  States  y.  Fifty  Barrels  of 
Whislsy,  165  Fed-  966,  971, 

"Whisky"  is  spirituous  or  distilled  liquor. 
State  V.  York,  65  AtL  685,  686,  74  N.  H. 
125,  13  Ann.  Cas.  116. 

"Whisky"  is  alcohol,  diluted  with  water 
and  mixed  with  other  elements  or  ingredi- 
ents. Marks  v.  State,  48  South.  864,  868,  159 
Ala.  71,  133  Am.  St  Rep.  20. 

■ 

"Whisky,"  within  the  purview  of  Food  & 
Drugs  Act  June  30,  1906,  c.  3915,  34  Stat. 
768,  is  the  product  of  sound  grain,  distilled  at 
a  low  temperature  so  as  to  retain  in  the  dis- 
tillate the  congeneric  properties  of  the  grain, 
which  give  to  the  liquor,  when  matured  by 
aging  in  charred  casks,  its  desirable  potable 
character.  Neutral  spirits,  which  are  dis- 
tilled at  a  high  temperature,  may  be  made 
from  different  materials  and  do  not  contain 
such  properties,  and  which  are  not  rendered 
potable  by  aging,  although  reduced  by  water 
to  potable  strength  and  from  which  most  of 
the  fusel  oil  has  been  removed,  are  not  whis- 
ky nor  a  like  substance  with  whisky.  Wool- 
nep  &  Co.  V.  Rennick,  170  Fed.  662,  663. 

As  an  Intozioatins  lignor 

See  Intoxicating  Liquor. 

As  property 

See  Property. 

WHISKY  SAI.OOir 

See  Saloon* 


WHITE 


A  deed  to  cut  and  remove  on  land  de- 
scribed "white  oak  timber"  is  ambiguous,  and 
parol  evidence  is  admissible  to  show  the  sense 
in  which  the  parties  used  the  term,  defined  as 
an  American  oak  of  the  Eastern  United 
States,  having  characteristic  leaves  with  us- 
ually seven  deep,  rounded,  entire  lobes,  and 
by  extension  including  any  species  of  oak 
of  the  group  of  which  the  above  is  typical. 
Taylor  v.  Union  Sawmill  Co.,  152  S.  W.  150, 
161,  105  Ark.  518  (quoting  Webster). 

WHITE  PAINT 

Enamel  white  paint,  which  contains  zinc, 
but  not  lead,  and  is  ground  in  oil,  and  to 
which,  after  grinding,  ingredients  are  added 
to  increase  the  gloss,  is  dutiable  as  "white 
paint  ♦  ♦  •  containing  zinc,  but  not  con- 
taining lead,  ♦  •  ♦  ground  in  oil."  United 
States  V.  J.  A.  &  W.  Bird  &  Ck).,  167  Fed.  319, 
320,  92  C.  C.  A.  631. 

WHITE  PERSON 

Under  the  naturalization  law,  which  au- 
thorizes naturalization  only  of  "white  per- 


sons" or  Africans,  or  persons  of  African  de- 
scent, an  alien's  right  to  citizenship  depends 
upon  parentage  and  blood,  and  not  upon  na- 
tionality or  status.  In  re  Young,  195  Fed. 
645. 

The  term  "free  white  persons,"  within 
Rev.  St  f  2169,  limiting  the  naturalization 
act  (Act  June  29,  1906,  c.  3592,  34  Stat  596), 
to  such  persons,  includes  members  of  the 
white,  or  Caucasian  race,  as  distinct  from 
the  black,  red,  yellow,  and  brown  races ;  and 
hence  a  Parsee  is  entitled  to  admission  to 
citizenship.  United  States  v.  Balsara,  180 
Fed.  694, 695, 103  C.  C.  A.  600.  The  term  com- 
prehends a  Syrian,  who  is  a  native  of  Pales- 
tine and  a  Maronite ;  the  term  "white"  being 
used  in  its  popular  sense  to  denote  at  least 
the  members  of  the  Caucasian  race.  In  re 
Ellis,  179  Fed.  1002,  1003.  A  Syrian  from 
Mt.  Lebanon,  near  Beirut  In  re  Najour, 
174  Fed.  735.  And  a  Syrian  bom  In  Damas- 
cus. In  re  Mudarri,  176  Fed.  465,  466.  The 
word  "white,"  in  the  statute,  is  used  to  clas- 
sify the  inhabitants  and  to  include  all  persons 
not  otherwise  classified,  not  as  synonymous 
with  "European,"  there  being  in  fact  no 
"European"  or  "white"  race  as  a  distinctive 
class,  or  "Asiatic"  or  "yellow"  race,  Including 
substantially  all  the  people  of  Asia;  and 
hence  the  term  "free  white  persons"  Includes 
Armenians  bom  in  Asiatic  Turkey  and  on  the 
west  side  of  the  Bosphoms.  In  re  Hailad- 
jlan,  174  Fed.  834,  835. 

Chineie  or  Japanese 

One  bom  at  sea  on  a  British  schooner, 
of  an  English  father  and  mother  half  Chi- 
nese and  half  Japanese,  is  not  a  free  '^rhite 
person,"  and,  though  he  serred  10  years  in 
the  United  States  Navy,  is  not  entitled  to 
naturalization,  under  Rev.  St  f  2169,  provid- 
ing that  the  act  shall  apply  to  aliens  being 
free  white  persons  and  those  of  African  na- 
tivity and  descent  and  Act  Cong.  May  6, 
1882,  c.  126,  !  14,  22  Stat  61,  prohibiting  the 
admission  of  Chinese  to  citizenship.  In  re 
Knight,  171  Fed.  299,  800. 

Rev.  St.  §  2166,  authorizing  the  natu- 
ralization of  aliens  honorably  discharged  from 
the  military  service  of  the  United  States,  as 
limited  by  section  2169  of  the  same  title,  as 
amended  in  1875  (Act  Feb.  18,  1876,  c  80,  18 
Stat  318),  by  providing  that  "the  provlsioDS 
of  this  title  shall  apply  to  aliens  being  free, 
white  persons  and  to  aliens  of  African  na- 
tivity, and  to  persons  of  African  descent" 
does -not  extend  the  right  of  naturalization 
to  a  person  of  the  Japanese  race,  although 
having  an  honorable  discharge  from  the  army 
of  the  United  States.  In  re  Buntaro  Koma- 
gal,  163  Fed.  922,  923. 

The  son  of  a  German  father  and  a  Jap- 
anese mother  is  not  entitled  to  naturaliza- 
tion as  a  "white  i)erson."  In  re  Young,  1^ 
Fed.  645,  646 ;  Id.,  108  Fed.  715.  716. 
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**Whoever/*  as  nsed  In  Rev.  St  c  03,  § 
46,  providing  that  "whoever  labors"  at  cut- 
ting, hauling,  rafting  logs  or  lumber  or  at 
**cooking"  for  persons  engaged  in  such  labor 
has  a  lien  on  the  logs  and  lumber  for  the 
amount  due  for  his  personal  services,  which 
may  be  enforced  by  attachment,  is  a .  very 
comprehensive  term,  but  it  has  been  .held 
that  it  does  not  include  a  contractor,  though 
he  labors  personally  at  cutting,  hauling,  etc. 
This  lien  can  be  enforced  only  by  a  personal 
action  against  the  one  contracting  to  pay 
such  wages,  and  by  an  attachment  of  the 
logs  and  lumber  on  the  writ  in  that  action. 
And  as  a  wife  cannot  sue  her  husband  for 
her  personal  services  in  cooking  for  him  and 
men  employed  by  him  in  laboring  on  logs 
and  lumber  under  Rev.  St  c.  63,  §  3,  provid- 
ing that  a  married  woman  may  receive  the 
wages  of  her  personal  labor  not  performed 
in  her  own  family,  she  has  no  lien  on  the 
logs  and  lumber  for  such  services  under 
chapter  93,  |  46;  such  lien  existing  only 
against  one  legally  liable  for  the  services. 
Mott  V.  Mott  78  Atl.  900,  107  Me.  481. 

ArtlHoial  persona 

In  analogy  to  Rev.  Laws,  c.  8,  {  5,  which 
provides  that  the  word  *  "person"  may  "extend 
and  be  applied  to  bodies  politic  and  corpo- 
rate," unless  a  contrary  intention  is  clearly 
shown,  the  word  "whoever,"  under  Rev.  Laws, 
c.  56,  S  55,  which  provides  a  punishment  for 
the  possession  of  adulterated  milk  with  in- 
tent to  sell,  includes  a  corporation.  Com- 
monwealth V.  Graustein  &  Co.,  95  N.  B.  97, 
99,  209  Mass.  88. 

WHOLE 

WHOLE  AMOUNT 

A  municipality  issued  bonds  for  the  con- 
struction of  a  subway.  The  bonds,  as  re- 
quired by  statute,  provided  that  the  "whole 
amount"  of  the  tolls  for  persons  passing 
through  the  subway  should  be  pledged  for 
the  payment  of  the  principal  and  interest 
The  law  contemplated  the  collection  of  the 
tolls  by  an  elevated  railway  company,  acting 
as  the  city's  agent,  and  suggested  payment 
of  compensation  for  collecting.  Held,  that 
the  Intent  of  the  statute  (St  1897,  p.  509,  c. 
500,  f  17)  is  accomplished  on  the  city  retain- 
ing as  security  the  amount  received  for  the 
tolls,  less  a  reasonable  allowance  to  the 
railway  company  for  the  collection  of  them. 
In  re  Opinion  of  Justices,  77  N.  B.  1038,  lO^Q 
190  Mass.  605.  ^ 

\irHOIiS  CONGREGATION 

Where  the  constitution  of  a  religious 
corporation,  adopted  by  the  unanimous  con- 
sent of  the  members  of  the  society,  provided 
that  controversies  should  be  determined  by 
a  majority  rule,  the  fact  that  it  also  provid- 


ed that  the  management  of  its  affairs  should 
be  vested  in  the  "whole  congregation"  did 
not  require  the  assent  of  every  member  to 
every  vote;  such  provision  being  construed 
merely  to  refer  to  action  at  a  meeting  which 
all  the  members  were  entitled  and  had  an 
opportunity  to  attend.  Duessel  v.  Proch,  62 
Atl.  152,  154,  78  Conn.  843,  3  L.  B.  A.  (N.  S.) 
854. 

WHOLE  cotnrciii 

In  a  city  charter,  providing  that, the  city 
council  shall  consist  of  a  mayor  and  board 
of  aldermen,  and  that  a  majority  of  the 
members  of  the  "whole  council"  shall  be  nec- 
essary to  pass  any  ordinance  in  any  wise  in- 
creasing  or  diminishing  the  dty  revenues, 
the  term  "council"  is  used  synonymously  with 
the  "board  of  aldermen,"  and  the  "whole 
council"  referred  to  means  the  whole  board 
of  aldermen,  as  distinct  from  a  quorum  there- 
of, so  that,  one  of  the  aldermen  having  died 
prior  to  the  passage  of  a  tax  levy  ordinance 
passed  by  the  vote  of  seven,  such  ordinance 
should  be  considered  as  having  received  a 
majority  of  the  whole  board  or  council. 
Nalle  V.  City  of  Austin,  93  &  W.  141, 145,  41 
Tex.  Civ.  App.  423. 

WHOLE  EXPENSE 

The  terms  "expense"  and  ."whole  ex- 
pense," as  used  in  statutes  relieving  towns 
under  certain  circumstances  from  the  burden 
of  building  and  keeping  in  suitable  repair 
highways  or  bridges,  mean  the  same.  Town 
of  Bridgewater  v.  Grafton  County,  69  Atl. 
941,  942,  74  N.  H.  549. 

WHOLE  INSUBANCE 

The  term  "whole  insurance,"  as  used  In 
a  policy  on  property  covered  by  several  pol- 
icies, which  provide  that  the  company  should 
not  be  liable  for  a  greater  proportion  of  any 
loss  than  the  amount  of  the  policies  bore  to 
the  "whole  insurance,"  contemplates  the  ag- 
gregate maximum  risk  assumed  under  all  the 
pcHides.  Stephenson  v.  Agricultural  Ins. 
Co.,  93  N.  W.  19,  21,  116  Wis.  277. 

A  Are  insurance  policy  provided  tiiat 
the  company  should  not  be  liable  for  a  great- 
er portion  of  any  loss  than  the  amount  in- 
sured by  its  policy  should  bear  to  the  "whole 
insurance"  on  the  policy.  Held,  that  the 
words  "whole  insurance"  meant  the  face  val- 
ue of  the  policy,  together  with  the  face  value 
of  all  other  policies  issued  on  the  same  prop- 
erty, and  in  apportioning  a  loss  all  other  in- 
surance is  to  be  included,  whether  made  by 
another  company  alone  or  by  a  contract  be- 
tween it  and  the  insured,  under  which,  on  a 
partial  loss,  each  stands  part  as  a  coiosurer. 
Farmers'  Feed  Co.  of  New  Jersey  v.  Scot- 
tish Union  &  Nat  Ins.  Co.  of  Edinburgh,  65 
N.  E.  1105,  1107,  173  N.  T.241. 

A  fire  policy  provided  that  the  insurer 
should  not  be  liable  for  a  greater  proportion 
of  any  loss  than  the  amount  insured  by  the 
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policy  bore  to  the  "whole  insarance,**  wheth- 
er valid  or  not,  "covering  such  property,'* 
etc.  Held,  that  a  floating  insurance  policy 
covering  plalntlflf's  Injured  goods,  but  provid- 
ing that  the  policy  should  not  cover  in  whole 
or  In  part  any  merchandise  on  which  there 
might  be  at  the  time  specific  Insurance,  ex- 
cepting on  the  excess  of  value  over  and 
above  such  specific  insurance,  when  such 
specific  Insurance  was  exhausted,  did  not 
cover  the  goods  insured  by  the  first  policy, 
and  was  not  to  be  considered  in  determining 
the  "whole  Insurance"  on  the  property  at 
the  time  of  the  loss.  Klotz  Tailoring  Co.  v. 
Eastern  Fire  Ins.  Co.,  102  N.  X.  Supp.  82, 
84, 116  App.  Div.  .723. 

WHOLE  TOCE 

A  provision  of  a  statute  requiring  an  of- 
ficer to  devote  his  "whole  time"  to  his  official 
duties,  means  "all  his  time."  It  is  not  meant 
that  he  shall  at  all  times  be  engaged  in  the 
performance  of  some  work  Incident  to  his 
office,  but  that  he  shall  not  engage  in  any 
other  employment.  McBrian  y.  Nation,  97 
Pac.  798,  799,  78  Kan.  665. 

WHOIiE  TUBN 

A  "half  turn,"  as  used  in  the  Irrigation 
law,  consists  In  the  right  to  take  water  every 
10  or  12  days  for  19  or  20  hours,  while  a 
"whole  turn"  is  the  right  to  take  water  every 
20  or  21  days  for  39  hours.  Bartholomew  v. 
Fayette  Irr.  Co.,  86  Pac  481,  31  Utah,  1, 120 
Am.  St  Rep.  912. 

WHOLE  WORK 

See  Performance  of  the  Whole  Work. 

WHOLESALE 

The  primary  and  usual  meaning  of  the 
word  "wholesale"  is  the  sale  of  goods  in 
gross  to  retailers  who  sell  to  consumers. 
State  ▼.  Spence,  63  South.  596,  597,  127  La. 
336. 

The  words  "at  wholesale"  are  used  in 
opposition  to  the  words  "at  retail"  and  mean 
in  large  quantities,  and  the  sale  of  a  quart 
of  wine  cannot  be  said  to  be  a  sale  at  whole- 
sale. Commonwealth  v.  Poulin,  73  N.  E.  055, 
656,  187  Mass.  668. 

The  word  "wholesale,"  in  Rev.  taws,  a 
100,  §  1  (St  1003,  c.  460,  f  1),  providing  that 
the  statute  prohibiting  the  sale-  of  intoxicat- 
ing liquors  shall  not  apply  to  sales  of  cider 
at  wholesale  by  the  original  makers  thereof, 
must,  as  required  by  Rev.  Laws,  a  8,  {  4,  cl. 
3,  be  understood  as  having  a  meaning  ac- 
quired by  a  prior  judicial  construction ;  and 
the  word,  in  view  of  such  prior  Judicial  con- 
struction, means  sales  made  in  large  quanti- 
ties, as  distinguished  from  those  made  in 
small  quantities,  which  are  to  be  regarded  as 
sales  at  "retail,"  and  the  court  must  charge 
that,  in  determining  whether  sales  were  at 
wholesale,  sales  at  retail  are  sales  made  in 
small  quantities,  such  as  are  adapted  to  in- 


dividual purchasers,  while  sales  at  whole- 
sale are  sales  made  in  large  quantities,  which 
are  beyond  the  needs  of  ordinary  consumers. 
Commonwealth  v.  Greenwood,  91  N.  B.  141, 
205  Mass.  124, 18  Ann.  Cas.  185. 

Acts  1902,  No.  90,  |  68,  subjects  to  a  pen- 
alty all  persons  selling  liquor  without  a  li- 
cense, except  as  authorized  by  a  license  gnmt- 
ed.  Section  23  provides  for  seven  classes  of 
lionises,  the  fourth  of  which  is  one  by  which 
the  licensee  may  sell  at  wholesale.  Held, 
that  a  person  having  a  license  of  the  fourth 
class  could  sell  only  to  persons  to  sell  direct 
to  consumers  for  the  purpose  of 'consumption. 
A  sale  by  "wholesale"  means  a  sale  by  a  mer- 
chant to  a  retailer,  and  as  a  general  rule 
wholesale  merchants  deal  only  with  people 
why  buy  to  sell  again.  State  t.  Scampini,  50 
AtL  201,  206,  77  Vt  92. 

The  International  Dictionary  defines  the 
term  "wholesale"  as  the  sale  of  goods  by  the 
piece  or  large  quantities,  as  distinguished 
from  retail,  and  this  is  its  accurate  popular 
meaning.  The  word  "wholesale"  accurately 
imports  a  selling,  and  to  sell  by  wholesale  is 
defined  by  Bouvier  as  to  sell  b^  large  parcels, 
generally  in  original  packages  and  not  by 
retail.  Acts  29th  Leg.  p.  358,  c  148,  Is  in 
part  entitled  "An  act  for  the  levy  and  eol- 
lection  of  a  tax  on  individuals,"  etc.,  owning, 
operating,  managing,  or  controlling  for  profit 
the  business  of  wholesale  dealers  in  coal  oil« 
etc,  and  section  9  requires  that  only  those  on 
whom  the  tax  is  Imposed  shall  engage  in  the 
wholesale  oil  business.  Held,  that  one  engag- 
ed in  the  wholesale  oil  business  was  a  whole- 
sale "dealer,"  within  such  act,  whether  he 
bought  the  oil  to  sell  again,  or  whether  he 
bought  crude  oil  and  refined  it  into  different 
petroleum  products,  and  sold  the  latter.  Tex- 
as Co.  V.  Stephens,  103  S.  W.  481.  466,  100 
Tex.  62a 

WHOIXSAI.E  COST 

A  contract  for  the  exchange  of  plaintlfTs 
laud  for  defendant's  stock  of  merclumdise 
provided  that  the  price  of  the  stock  should 
be  "the  wholesale  cost  of  the  same."  The 
stock  was  somewhat  old,  and  at  the  time  of 
the  sale  the  parties  took  an  inventory,  and 
it  appears  that  by  the  general  custom  among 
merchants  in  the  town  the  term  "wholesale 
cost"  included  the  dray  and  transportation 
charges,  and  meant  the  wholesale  cost  of 
the  goods  in  the  merchant's  house,  includini: 
such  charges,  and  not  the  selling  price  in  the 
wholesale  market  Held,  that  the  term 
"wholesale  cost,"  as  used  in  the  contract  of 
exchange,  did  not  mean  the  original  whole- 
sale price,  but  that  price  added  to  the  esti- 
mated expenses  for  freight  charges  and  dray- 
age.  J.  W.  Finn  &  Co.  v.  Culberhoose,  150 
S.  W.  698,  700,  105  Ark.  197. 

WHOIiESAIiE  DEALER 

A  "wholesale  dealer"  is  one  who  sell?  in 
large   or    wholesale   quantities,    as   contra- 
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distinguished  from  oixe  who  sells  in  small 
lots  at  retail.  Florida  Packing  &  Ice  Co.  v. 
Carney,  41  South.  190,  192,  51  Fla.  190  (cit- 
ing Goodwin  V.  Clark,  65  Me.  280 ;  Common- 
wealth V.  Gormly,  34  Atl.  282,  173  Pa.  586 ; 
Overall  v.  Bezeau,  37  Mich.  506). 

Under  the  general  license  act  (No.  171  of 
1898),  providing  that  persons  shall  not  be 
deemed  "wholesale  dealers"  unless  they  sell 
by  the  original  or  unbrok^i  package  or  barrel 
only,  and  unless  they  sell  to  dealers  for  re- 
sale, and.  If  they  sell  in  less  than  original, 
unbroken  packages  or  barrels,  they  shall  be 
considered  retail  dealers  and  pay  license  as 
such,  a  dealer  in  intoxicating  liquors  who 
sells  to  individuals  for  consumption  Is  a  re- 
taller  and  may  be  convicted  as  such  in  a 
prohibition  parish.  State  v.  Spence,  53  South. 
596,  597,  127  La.  336. 

A  "wholesale  dealer"  in  oleomargarine 
is  defined  by  statute  to  be  one  permitted  to 
sell  in  the  manufacturer's  original  packages. 
Ripper  v.  United  States,  178  Fed.  24,  25,  28, 
101  C.  C.  A.  152.  A  retail  grocer  ceased  han- 
dling oleomargarine,  but,  having  two  or  three 
customers  who  desired  It,  at  their  request 
and  for  their  accommodation  he  sent  orders 
in  their  respective  names  to  the  manufactur- 
er for  10-pound  packages  at  a  time,  to  be 
shipped  to  each  customer  in  his  care.  The 
manufacturer  shipped  the  same  to  its  local 
branch  house,  addressed  and  billed  to  the  cus- 
tomers. The  branch  house  which  did  not  de- 
liver to  retail  customers,  left  the  packages  at 
plaintlff*a  store,  and  he  delivered  the  same 
with  other  groceries.  The  customers  returned 
the  bills  to  him,  and  he  remitted  for  the  same 
to  the  manufacturers  each  month,  charging 
the  customer  with  the  cash  so  sent.  There 
was  no  fraud  nor  attempt  at  concealment, 
and  plaintiff  made  no  profit  whatever  on  the 
transactions.  It  was  held  that  such  transac- 
tions were  not  sales  of  the  article  by  plaintiff 
and  did  not  render  him  subject  to  tax  as  a 
•^wholesale  dealer."  Grier  v.  Tucker,  150 
Fed.  658,  663.  Plaintiff  and  his  brother  were 
both  retail  dealers  in  oleomargarine,  and  had 
paid  the  tax  for  the  first  six  months  of  1910. 
During  that  time,  a  wholesale  shipment  or- 
dered by  plaintiff  not  having  arrived,  he  bor- 
rowed an  unbroken  package  of  the  same  ma- 
terial from  his  brother,  which  the  latter  had 
obtained  from  the  same  wholesale  dealer  from 
whom  plaintiff's  supply  had  been  ordered, 
and  on  arrival  of  plaintiff's  order  the  pre- 
cise amount  borrowed  of  the  same  product  and 
brand  was  returned.  Held,  that  such  trans- 
action did  not  constitute  plaintiff  a  "whole- 
sale dealer"  in  oleomargarine,  nor  subject 
him  to  a  tax  Imposed  on  wholesalers.  Weav- 
er V.  Ewers,  195  Fed.  247,  250,  115  C.  C.  A. 
219. 

Pub.  Acts  1911,  No.  170,  §  1,  provides 
that  wholesale  dealers  shall  include  all  per* 
sons  who  shall  sell  or  offer  liquors  for  sale 
as  beverages  at  wholesale  in  original  sealed 
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trade  packages  not  to  be  drunk  on  the  prem- 
ises, provided,  however,  that  it  shall  be  un- 
lawful for  any  person  to  engage  in  the  whole- 
sale liquor  business  in  any  town,  village,  or 
city  of  less  than  2,000  popylaUon,  or  to  sell 
in  quantities  of  less  than  three  gallons.  Held, 
that  the  word  "wholesale"  means  pertaining 
to  or  engaged  in  trade  by  the  piece  or  large 
quantity,  selling  to  retailers  or  jobbers  rath- 
er than  to  consumers,  sales  en  masse  or  in 
gross,  eta,  and  hence  a  wholesale  liquor 
dealer  had  no  right  under  his  wholesale  li- 
cense to  sell  beer  by  the  pint  bottle,  or  in 
quantities  less  than  three  gallons,  though  not 
to  be  drunk  on  the  premises.  People  v.  Cain, 
137  N.  W.  159, 171  Mich.  279. 

Pol.  Code,  §  2834,  imposes  a  license  tax 
of  $500  on  wholesale  liquor  dealers,  to  be  paid 
in  each  precinct,  town,  or  city  in  which  the 
wholesaler  has  or  operates  a  warehouse  or 
depository;  "wholesaler"  being  defined  by 
section  2835  to  include  all  persons  who  sell  or 
offer  for  sale  or  deliver  liquors  In  quantities 
of  five  gallons  or  more  at  any  one  time  to  any 
one  person  or  persons.  Section  2836  provides 
that  every  person  engaged  In  business  men- 
tioned in  section  2834  shall  pay  such  license, 
and  section  2838  provides  that  any  person 
violating  the  article  shall  be  guilty  of  a  mis- 
demeanor. Held,  that  section  2834  was  not 
limited  to  wholesale  liquor  dealers  who  oper- 
ate a  warehouse  or  depository  within  the 
state,  but  extended  to  and  included  nonresi- 
dent liquor  dealers  selling  liquor  in  South 
Dakota  at  wholesale  by  means  of  traveling 
salesmen.  Jones  v.  Yokum,  123  N.  W.  272, 
274,  24  S.  D.  176. 

The  liquor  law  of  1887  (Pub.  Acts  1887, 
No.  313)  repealed  all  prior  ordinances  prohib- 
iting saloons  In  villages,  but  the  village  incor- 
poration act  of  1895  (Pub.  Acts  1895,  No.  3,  c. 
7,  §  1,  subd.  7  [Comp.  Laws  1897,  t  2769,  subd. 
7])  authorized  village  councils  to  suppress  sa- 
loons for  the  sale  of  spirituous  and  intoxicat- 
ing liquors.  The  Warner  Crampton  Act  of 
1909  (Pub.  Acts  1909,  No.  291),  amending  cer- 
tain sections  of  the  general  liquor  law,  and 
adding  other  sections,  provided,  section  2, 
that  wholesale  Uquor  dealers  shall  be  deemed 
to  include  all  persons  who  sell  or  offer  for 
sale  liquors  at  wholesale  in  original  packages 
and  In  bulk  and  by  measure  not  to  be  drunk 
on  the  premises.  Held,  that  subdivision  7 
was  not  repealed,  by  anything  in  the  act  of 
1909.  Boos  V.  Scudder,  127  N.  W.  1040,  1041, 
163  Mich.  678. 

Quantity  sold 

Under  Burns'  Ann.  St  1908,  g  8351  (Acts 
1907,  p.  689,  c.  293),  making  any  person  selling 
intoxicants  without  a  license  guilty  of  a  mis- 
demeanor, but  providing  that  the  act  shall 
not  apply  to  any  person,  etc.,  engaged  as  a 
wholesaler  who  does  not  sell  less  than  five 
gallons  at  a  time,  and  defining  a  "wholesale 
dealer"  as  a  person  whose  sole  business  in 
connection  with  the  liquor  trafilc  la  to  sell  to 
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licensed  retail  liquor  dealers,  or  to  wholesale 
dealers,  druggists,  etc.,  a  wholesale  dealer 
cannot  sell  liquor  in  any  quantity  to  a  con- 
sumer. Skelton  v.  State,  89  N.  E.  860,  861, 
173  Ind.  462. 

WHOIiESALE  PRICE 

Rev.  St.  §  3304,  as  amended  by  Act  Gong. 
July  24,  1897,  c.  11,  §  10,  30  Stat  206,  classi- 
fies cigars  and  cigarettes  for  internal  revenue 
duty,  and  imposes  a  stamp  tax  of  54  cents 
per  thousand  on  cigarettes  weighing  not  more 
than  three  pounds  to  the  thousand,  and  the 
wholesale  value  or  price  of  which  is  not  more 
,  than  $2  per  thousand,  including  the  tax,  and, 
if  the  value  exceeds  such  sum,  then  they  are 
required  to  carry  a  tax  of  $1.08  per  thousand. 
Held  that,  where  intestate  manufactured  ciga- 
rettes and  sold  them  at  wholesale  at  his  store- 
room to  any  one  who  might  apply  in  reason- 
able wholesale  quantities  at  $2  per  thousand, 
the  fact  that  the  larger  part  of  the  cigarettes 
manufactured  by  him  were  purchased  by  his 
son  at  $2  per  thousand  and  sold  by  him  at 
wholesale  with  cigarettes  of  other  manufac- 
ture for  more  than  such  price  did  not  make 
the  '^wholesale  price  or  value"  of  intestate's 
cigarettes  more  than  $2  per  thousand,  and 
hence  he  was  not  subject  to  an  assessment 
prescribed  by  section  3371,  as  amended  by 
Act  March  1,  1879,  c.  125,  §  14,  20  Stat  346, 
for  insufficient  stamping.  Epremiam  v.  Ward, 
169  Fed.  691,  693. 

WHOLESOME 

See  Pure  and  Wholesome. 

WHOLLY 

A  shipment  from  New  York  City  to  Buf- 
falo by  way  of  New  Jersey  and  Pennsylvania, 
is  interstate  commerce,  and  so  is, subject  to 
the  provisions  of  the  Elkins  Law  as  to  re- 
bates; the  interstate  commerce  act,  though 
providing  that  the  provisions  of  the  act  shall 
apply  to  any  carrier  engaged  in  the  transpor- 
tation of  passengers  or  property  from  one 
state  to  any  other  state,  having  a  proviso  that 
the  provisions  of  this  act  shall  not  apply  to 
the  transportation  of  property  "wholly"  with- 
in one  state.  The  word  "wholly,"  as  there 
used,  imports  that  such  provisions  shall  apply 
to  any  transportation  of  property  which  is  not 
wholly  within  one  state.  United  States  v. 
Delaware,  L.  &  W.  R.  Ck).,  152  Fed.  269,  272. 

Of  straw 

A  small  amount  of  cotton  thread  In  straw 
braids  will  not  remove  such  articles  from  the 
provision  in  the  Tariff  Act  for  braids  com- 
posed "wholly"  of  straw,  where  the  thread  is 
only  used  for  temporarily  tying  the  ends  of 
the  braids  to  prevent  them  from  unraveling. 
Judgment,  Samuel  SchUE  &  Co.  v.  United 
States,  140  Fed.  63. 

Straw  laces  sewn  with  cotton  thread  are 
not  within  the  provision  in  the  Tariff  Act  for 


laces  "composed  wholly"  of  straw.  Schmitz 
V.  United  States,  146  Fed.  127-129,  76  a  a  A. 
553. 

Of  tin  plate 

Small  disks  produced  in  the  manufacture 
of  tin  cans,  being  a  by-product  in  the  process 
of  cutting  an  aperture  for  filling,  and  being 
of  much  less  value  than  the  tin  from  which 
they  were  cut,  are  not  articles  "wholly  or 
partly  manufactured  from  tin  plate,''  under 
the  Tariff  Act,  but  are  dutiable  as  articles  of 
metal,  "whether  partly  or  wholly  manufac- 
tured." Shallus  V.  United  States,  162  FM. 
653,  656,  89  C.  C.  A.  445. 

WHOIXY  CONVEBTIBIiE  OAR 

A  "wholly  convertible  car"  is  one  where 
the  sides,  from  floor  to  roof,  are  composed  of 
panels  and  ribs  or  posts,  and  which  panels 
may  be  removed  in  some  way  to  some  place 
so  as  to  make  the  car  wholly  open  on  the 
sides.  O'Leary  v.  Utica  &  M.  V.  By.  Co.,  139 
Fed.  330,  333. 

WHOI.I.T  DESTROYED 

Property  is  to  be  regarded  as  having 
been  "wholly  destroyed"  or  a  "total  loss** 
within  the  meaning  of  an  insurance  contract, 
no  matter  how  great  a  portion  thereof  may 
remain  unconsumed,  if  it  is  so  injured  that 
it  must  be  torn  down,  or  that  what  remains 
cannot  be  utilized  in  reconstructing  the  build- 
ing without  incurring  a  greater  expense  than 
if  it  were  not  so  utilized.  Kinzer  v.  Nation- 
al Mut  Ins.  CJo.,  127  Pac.  762,  763,  88  Kan. 
93,  43  L.  R.  A.  (N.  S.)  121  (citing  Insurance 
Co.  V.  Heckman,  67  Pac.  879,  64  Kan.  388, 
395). 

Property  is  "wholly  destroyed"  for 
school  purposes  by  the  construction  and  op- 
eration of  a  railroad,  if,  after  reasonable  ef- 
fort and  diligence  on  the  part  of  the  board  of 
education  and  the  teachers  to  avoid  the 
physical  dangers  and  to  overcome  the  inter- 
ference from  the  operation  of  the  trains,  it 
is  no  longer  practicable  to  conduct  the  schooL 
So  long  as  these  things  may  be  overcome  by 
reasonable  effort,  the  efficiency  and  safety  of 
the  school  is  only  impaired  but  not  wholly 
destroyed.  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 
V.  Board  of  Education  of  Salt  Lake  City,  90 
Pac.  565,  567,  32  Utah,  305,  11  L.  R.  A.  (N. 
S.)  645. 

WHOIXY  DISABLED 

A  clause,  in  an  accident  policy,  t>rovld- 
ing  that  by  "wholly  disabled"  shall  be  under- 
stood that  the  insured  is  '^totally  unable"  to 
perform  "any  part"  of  the  duties  of  his  oc- 
cupation as  merchant,  cannot  be  construed 
literally,  but  means  inability  to  perform  any 
substantial  part  of  the  business.  James  v. 
United  States  Casualty  Co.,  88  S.  W.  1^ 
127,  113  Mo.  App.  622. 

An  Insured  was  held  to  be  incapacitated 
from  following  his  occupation  as  a  supervis- 
ing builder,  within  the  terms  of  an  acddect 
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policy  against  injury  which  should  ''wholly 
and  continuously"  disable  him  from  trans- 
acting any  and  every  kind  of  business,  where, 
while  supervising  the  construction  of  a  build- 
ing, he  fell  and  injured  the  base  of  his  spine, 
from  which  he  became  unable  to  conduct  his 
work,  and  devoted  substantially  his  entire 
time  to  obtaining  relief  from  his  injury, 
which  developed  into  a  severe  injury  to  his 
hip  and  leg,  though  he  was  able  to  give 
some  attention  to  his  correspondence.  Unit- 
ed States  Casualty  Ck>.  v.  Hanson,  79  Pac. 
176,  178,  20  Colo.  App.  393. 

WHOIXT  DUE  AND  PAYABIiB 

An  administrator  gave  his  surety  a  bond 
and  warrant  in  the  same  sum  as  the  bond 
for  administration,  payable  on 'a  fixed  date. 
An  indorsement  recited  that  the  bond  was 
given  to  indemnify  against  loss  on  the  ad- 
ministration bond.  Judgment  by  confession 
was  entered  on  the  bond  and  warrant  several 
years  before  the  obligor's  default  of  the  ad- 
ministration bond.  Under  19  Del.  Laws,  c. 
778  (Rev.  Code  1852,  amended  to  1893,  p.  814, 
c.  110),  a  Judgment  wholly  due  and  payable 
when  entered  ceases  to  be  a  lien  after  10 
years.  Held,  that  the  bond  was  not  "wholly 
due  and  payable"  when  Judgment  thereon 
was  entered,  within -the  statute,  but  that  it 
was  an  indemnifying  bond,  thus  requiring 
discharge  of  a  rule  to  have  the  Judgment  de- 
clared no  longer  a  lien.  Faulkner  v.  Ever- 
son  (Del.)  78  Atl.  879,  882,  7  Pennewlll,  245. 

^CTHOIXT  OR  PABTI.T 

See  Reverse  or  Affirm  Wholly  or  Partly. 

WHOIXY  VOID 

Where  a  deed  of  land  is  made  to  a  for- 
eign corporation  which  has  not  complied 
with  St  1898,  t  1770b,  prohlbiUng  a  foreign 
corporation  from  transacting  business,  or  ac- 
quiring, holding,  or  disposing  of  property  in 
the  state  without  first  complying  with  the 
statute,  and  declaring  that  every  contract  re- 
lating to  property  entered  into  before  a  com- 
pliance with  the  law  shall  be  ''wholly  void," 
yie  deed  is  a  nullity  and  a  prior  mortgagee  of 
the  vendor  under  an  unrecorded  mortgage 
may  show  the  fact  of  noncompliance  and 
take  the  benefit  thereof;  the  words  "wholly 
void"  meaning  absolutely  void  and  a  nullity. 
Hanna  v.  Kelsey  Realty  Co.,  129  N.  W.  1080, 
1082,  145  Wia  276,  33  L.  R.  A.  (N.  S.)  355, 
140  Am.  St.  Rep.  1075.  The  words  "wholly 
void,"  as  used  in  this  statute,  mean  void  ab- 
solutely and  not  simply  voidable  at  the  op- 
tion of  the  other  party  to  the  contract 
Ashland  Lumber  Co.  v.  Detroit  Salt  Co.,  89 
N.  W.  904,  908, 114  Wis.  60. 

WHORE 

WHORINO  BITCH 

To  call  a  woman  "a  whoring  bitch"  is 
a  slander  per  se.  Cameron  v.  Cameron,  144 
S.  W.  171, 173, 162  Mo.  App.  110. 


WIDE 

WIDEK 

As  repairs,  see  Repair — Repairs, 

WIDEST  OHANNEI. 

The  widest  expanse  of  water,  which  can 
reasonably  be  called  a  channel  is  what  is 
meant  by  the  words  **widest  channeV*  in  Act 
Feb.  14,  1859,  11  Stat  383,  c.  33.  Washing- 
ton V.  Oregon,  29  Sup.  Ct  63J,  632,  214  U.  S. 
205,  53  L.  Ed.  969. 

WIDOW 

As  legal  representative,  see  Legal  Rep- 
resentative. 

As  personal  representative,  see  Personal 
Representative. 

As  representative,  see  Representative. 

As  unmarried  person,  see  Unmarried. 

Heirs  as  including,  see  Heirs. 

"Widow"  Implies  a  lawful  marriage,  so 
that  where  plaintiff  was  only  the  putative 
wife  of  decedent,  who  had  contracted  a 
bigamous  marriage  with  her,  she  was  not  his 
widow.  Vaughan  v.  I>alton-Lard  Lumber 
Co.,  43  South.  926,  927,  928,  119  La.  61  (cit- 
ing Walton  V.  Booth,  34  La.  Ann.  913;  Walk- 
er V.  Vicksburg,  S.  &  P.  R.  Co.,  34  South.  749, 
110  La.  718;  Lynch  v.  Knoop,  43  South.  252, 
118  La.  611,  8  L.  R.  A.  [N.  S.]  480,  118  Am. 
St  Rep.  391, 10  Ann.  Cas.  807). 

Where  insured  was  coerced  into  a  mar- 
riage, and  never  thereafter  cohabited  or 
visited  his  pretended  wife,  she  was  not  his 
widow,  within  the  terms  of  an  insurance  cer- 
tificate, payable  to  Insured's  "widow  or  other 
heirs.'*  Grand  Lodge  K.  P.  of  North  and 
South  America,  Europe,  Asia,  and  Africa  v. 
Smith,  42  South.  89,  89  Miss.  718. 

A  wife  dying  and  leaving  a  husband  sur- 
viving is  in  no  sense  a  "widow."  Chester- 
field ▼.  Hoskln,  113  N.  W.  647,  649,  133  Wis. 
368. 

The  word  "widow^  in  Sayles'  Ann.  Civ. 
St  1897,  art  2046,  requiring  the  setting 
apart  of  the  homestead  for  the  use  of  the 
widow  and  minor  children  and  unmarried 
daughters,  refers  to  the  surviving  lawful  wife 
of  decedent  Hayworth  v.  Williams,  116  S. 
W.  43,  45, 102  Tex.  308, 132  Am.  St  Rep.  879. 

Transfer  Tax  Law  (Laws  1896,  p.  869, 
c  908)  t  221,  as  amended  by  Laws  1905,  p. 
829,  c.  368,  provides  that,  when  property  of 
the  value  of  less  than  $10,000  passes  by  any 
such  transfer  to  or  for  the  use  of  any  wife 
or  widow  of  a  son,  such  transfer  of  property 
shall  not  be  taxable.  Held,  that  the  widow 
of  an  adopted  son,  who  under  Domestic  Rela- 
tions Law  (Laws  1896,  p.  227,  c  272)  §  64, 
was  a  son  of  the  testator,  was  the  "widow 
of  a  son,"  within  the  meaning  of  the  act.  In 
re  Duryea's  Estote,  112  N.  Y.  Supp.  611,  128 
App.  Div.  205. 
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A  win,  after  giving  real  estate  to  testa- 
tor's son,  provided  that  if  the  son,  who  then 
had  a  wife  and  one  child  living,  should  die 
before  testator's  wife,  the  property  given  to 
the  son  should  be  "equally  divided  between 
my  said  wife  and  my  said  son's  widow  and 
the  child  or  children,  that  is,  my  wife  to 
have  one-half  thereof  and  my  son's  widow 
and  child  or  children,  the  other  one-half." 
The  son's  wife  living  when  the  will  was  made 
died,  and  the  son  married  again,  and  at  his 
death  before  testator's  widow  left  surviving 
him  the  child  by  his  first  marriage  and  his 
widow.  Held,  that  the  term  "widow,"  as 
used  in  the  will,  was  not  restricted  to  his 
wife  at  the  time  of  the  will,  but  included 
the  wife  who  survived  him.  Meeker  -v. 
Draffen,  94  N.  E.  626,  627,  201  N.  T.  205,  33 
U  R.  A.  (N.  S.)  816,  Ann.  Cas.  1912A.  930; 
Same  v.  Meeker,  121  N.  Y.  Supp.  1051,  137 
App.  Div.  537. 

AUen 

Act  Pa.  1891  (P.  L.  207),  providing  for  the 
health  and  safety  of  persons  employed  in  and 
about  anthracite  mines,  In  article  17,  §  8, 
declares  that  for  any  injury  to  person  or 
property  occasioned  by  any  failure  to  comply 
with  the  act  by  any  owner  of  any  coal  mine^ 
etc.,  a  right  of  action  shall  accrue  to  the 
person  injured;  and,  in  case  of  loss  of  life, 
a  right  of  action  shall  accrue  to  the  **widow" 
and  lineal  heirs  of  the  decedent  for  like  re- 
covery for  damages  for  the  injury  they  shall 
have  sustained.  Held,  that  the  word  "wid- 
ow" construed  in  connection  with  Act  April 
15,  1851  (P.  L.  674),  and  Act  April  26,  1855 
(P.  L.  309),  giving  a  right  of  action  to  a 
"widow"  for  the  wrongful  death  of  her  hus- 
band, did  not  include  a  nonresident  alien 
widow,  and  hence  such  widow  who  was  an 
Italian  subject  and  had  resided  in  Italy 
since  before  July  11,  1907,  was  not  entitled 
to  recover  under  the  Act  of  1891  for  the 
negligent  death  of  her  husband  In  a  coal 
mine  in  Pennsylvania,  notwithstanding  such 
a  right  might  be  enforced  under  the  laws  of 
Italy.  Debltulia  v.  Lehigh  &  Wilkesbarre 
Coal  Ca,  174  Fed.  886,  889. 

Divorced  wife 

Where  a  member  of  a  benefit  society  des- 
ignated his  wife  as  the  beneficiary,  and  there- 
after the  parties  were  divorced,  she  could 
not  be  considered  as  his  "wife"  at  the  time  of 
his  death,  nor  was  she  his  "widow."  Farra 
T.  Braman  (Ind.)  82  N.  E.  926,  929. 

An  application  for  a  benefit  certificate 
was  made  subject  to  the  association's  cimsti- 
tutlon  and  laws  then  in  force  and  that  might 
thereafter  be  adopted.  A  subsequent  by-law 
provided  that  in  case  a  wife  Is  designated  as 
beneficiary,  and  subsequent  thereto  becomes 
divorced  from  the  member,  the  divorce  should 
annul  the  <losignation.  Pub.  Acts  1893.  p. 
18G,  No.  119,  §  1,  relative  to  such  associntions, 
provides  that  payment  of  benefits  shall  be 


made  only  to  the  widow,  children,  etc.,  of  the 
member,  provided  that  if  the  member  have  no 
such  relatives  he  may  designate  any  other 
person  or  his  estate  as  beneficiary.  Held 
that,  where  a  member  de.^ignated  his  wife  as 
beneficiary,  and  was  divorced  from  her  at 
the  time  of  his  death,  she  was  neither  his 
wife  nor  his  "widow,"  and  therefore  was  not 
entitled  to  benefits  under  the  certificate. 
Dahlin  v.  Knights  of  Modiem  Maccabees,  115 
N.  W.  975,  977,  151  Mich.  644. 

Testatrix  bequeathed  the  residue  of  her 
estate  in  trust,  one  share  to  be  Invested  and 
the  income  paid  semiannually  to  complainant 
for  life,  and,  if  she  should  die  either  before 
or  after  testatiix  and  her  daughter  should 
survive  her,  the  Income  to  be  similarly  paid 
to  the  daughter  for  life.  By  a  codicil  she 
provided  that  on  complainant  becoming  a 
"widow,"  or  should  she  be  a  "widow"  at  tes- 
tatrix's deceaser  the  principal  should  be  paid 
her  absolutely  for  her  own  use,  and,  if  she 
should  die  before  her  husband  and  their 
ilaughter  should  survive  her,  on  the  daugh- 
ter's attaining  21  years  of  age  one-half  of  the 
share  should  go  to  her  and  the  other  one-half 
to  others.  At  the  execution  and  probate  of 
the  will  complainant  was  tlie  wife  of  A.  G., 
but  was  subsequently  diyorced  from  him  and 
married  C,  who  died  in  January,  1907,  after 
which  A.  G.  died.  Held,  that  the  codicil  did 
not  require  that  complainant  be  the  "widow" 
of  A.  G.  in  order  to  be  entitled  to  such  share 
of  the  estate  so  bequeathed,  and  that  she  was 
a  "widow"  within  such  codldL  Crocheron 
V.  Fleming,  70  Atl.  691,  692,  74  N.  J.  Eq.  567. 

The  word  "widow,"  used  In  statutes  with 
regard  to  dower,  simply  means  the  person 
whose  right  to  dower  has  accrued.  Where  a 
wife  obtained  a  judgment  for  separation  in 
New  York,  and  thereafter  procureil  a  divorce 
in  Kansas  on  the  ground  of  cruelty,  without 
personal  service  on  the  husband  or  his  ap- 
pearance, and  afterwards  married,  she  can- 
not recover  dower  In  lands  thereafter  acquir- 
ed by  the  husband,  or  which  he  owned  at  the 
time  of  the  divorce.  Voke  v.  Piatt,  96  N.  Y. 
Supp.  725,  726,  48  Misc.  Rep.  273. 

Maniaye  of  widow 

The  term  "widow,"  under  Gould's  Dig. 
c.  68, 1  29,  entitling  certain  persons  to  home- 
steads, and  under  section  30,  making  such 
homesteads  exempt  while  occupied  by  the 
widow,  etc.,  of  such  persons.  Includes  one  who 
has  remarried  on  death  of  her  former  hus- 
band. Davis  y.  Neal,  140  8.  W.  278,  279b  100 
Ark.  399. 

Widower 

The  exemption  allowed  by  Ky.  St  1903,  | 
1403,  subsec.  5,  to  be  set  apart  to  ''the  widow 
or  infant  child"  from  the  estate  of  an  Intes- 
tate, to  the  infant  child,  if  no  "mother"  sur- 
vives, and  to  the  "widow"  If  there  be  no  in- 
fant children,  or  if  none  reside  in  the  family 
with  the  "widow,"  does  not  apply  to  the  hus- 
band  and  children   of   the   Intestate   wife. 
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Thaxton's  Gnardian  v.  Walters'  Adm'r,  113 
S.  W.  118,  119,  130  ?y.  235. 

WIDOWHOOD 

See  During  Widowhood* 

WIDOW'S  DOWER 

Subject  to  widow's  dower,  see  Subject  To. 
See,  also,  Dower. 

WIDOWER 

As   Included  In  the   term    widow,   see 
Widow. 

'  As  used  in  Rev.  St  1899,  §  2938,  provid- 
ing that,  when  a  wife  shall  die  without  any 
child  or  other  descendants  in  being  capable 
of  inheriting,  her  "widower"  shall  be  entitled 
to  one-half  of  the  real  and  personal  estate 
belonging  to  the  wife  at  the  time  of  her 
death,  etc.,  the  term  ''widower"  means  one 
who  has  been  reduced  to  that  condition  by  the 
ordinary  and  usual  vicissitudes  of  life,  and 
not  one  who,  by  felonious  act,  has  himself 
created  that  condition*  and  hence  where  a 
husband  murdered  his  wife,  and  three  hours 
afterward  killed  himself,  he  did  not  upon  his 
wife's  death  acquire  under  the  section  any 
estate  in  her  property  to  which  his  heirs 
could  succeed  upon  his  death.  Perry  v« 
Strawbridge,  108  S.  W.  641,  648,  209  Mo.  621, 
16  L.  R.  A.  (N.  S.)  244,  123  Am.  St  Bep.  610, 
14  Ann.  Cas.  92. 


WIDTH 


See    Entire    Width    of    Lot; 
.    Width. 


Original 


WIFE 

See  Housewife ;  Husband  and  Wife. 
My  wife,  see  My. 
Service  of  wife,  see  Service. 
Surviving  spouse  as  owner,  see  Owner. 

The  term  "wife*'  necessarily  implies  a 
lawful  marriage;  thus,  where  plaintiff  was 
induced  to  enter  in  good  faith  into  a  biga- 
mous marriage  with  decedent,  she  was  not 
entitled  to  sue  for  his  wrongful  death  under 
Civ.  Code,  art.  2315,  conferring  the  right  to 
sue  for  damages  for  the  death  of  a  husband 
on  wife  or  widow.  Vaughan  v.  Dalton-Lard 
Lumber  Co.,  43  South.  926,  928, 119  La.  61. 

Under  a  will  providing  that  at  the  death 
of  testator's  son  his  estate  should  belong  to 
his  son's  "wife  and  children  then  living,  in 
equal  shares,"  the  second  wife  of  the  son  was 
entitled  to  a  share  of  the  estate  as  the  "wife" 
referred  to  in  the  will,  though  the  former 
wife  was  living  at  the  death  of  testator,  and 
died  thereafter.  In  re  Harris,  136  N.  Y. 
Supp.  711,  712,  152  App.  Dlv.  52. 

Unless  there  is  something  in  a  will  indi- 
cating the  contrary,  a  gift  to  the  "wife"  of  a 
designated  married  man  Is  a  gift  to  the  wife 
existing  at  the  making  of  the  will,  and  not  to 


the  one  he  may  subsequently  marry,  but  a 
gift  to  the  "widow"  of  a  designated  person 
Includes  such  wife  as  may  survive  him. 
Meeker  v.  Meeker,  121  N.  Y.  Supp.  1051,  1053, 
137  App.  Div.  537;  Meeker  v.  Draffen,  94 
N.  E.  626,  201  N.  Y.  205,  33  L.  R.  A.  (N.  S.) 
816,  Ann.  Cas.  1912A,  930. 

Under  Rev.  St  1895,  art  833,  requiring 
tbat  the  application  for  certiorari  shall  di«^ 
tinctly  set  forth  the  error,  a  petition  for  certi- 
orari to  review  orders  of  the  probate  court 
appointing  one  administratrix,  on  the  theory 
that  she  was  the  putative  wife  of  decedent 
and  awarding  her  allowances  and  the  home- 
stead, which  alleges  that  the  court  erred,  in 
that  she  was  not  the  surviving  wife  of  dece- 
dent, is,  in  the  absence  of  any  special  excep- 
tion, sufficient  to  raise  the  question  whether 
she  was  the  putative  wife ;  the  word  "wife" 
in  the  petition  being  used  in  its  generic  sense 
as  including  a  putative,  as  well  as  a  lawful, 
wife.  Walker  v.  Walker's  Estate  (Tex.)  136 
S.  W.  1145.  1148. 

Where  a  mutual  benefit  association  was 
empowered  to  make  provision  for  widows 
and  any  person  d^iendent  on  deceased  mem- 
bers, and  the  policy  was  issued  to  deceased, 
payable  to  "Ella  J.  Palmer  (wife),"  the  term 
"wife"  was  merely  descriptio  personse,  and 
her  dependency  on  insured  was  not  controlled 
by  the  legality  of  the  marital  relation  exist* 
ing  between  herself  and  assured.  James  v. 
Supreme  Council  of  the  Royal  Arcanum,  130 
Fed.  1014, 1016. 

The  term  **wife"  means  a  lawful  wife. 
A  woman  has  an  insurable  Interest  in  the 
life  of  a  man  with  whom  she  has  for  years 
been  living  as  his  wife,  though  there  has  been 
no  marriage  ceremony,  where  he  has  openly 
and  notoriously  recognized  her  as  his  wife. 
Where  the  beneficiary  of  a  life  policy,  which 
was  obtained  by  decedent  voluntarily  for  her 
benefit,  had  in  good  faith  married  him  in  the 
belief  that  he  was  divorced  from  his  first 
wife,  and  Uved  with  him  many  years  without 
being  informed,  that  there  was  even  a  doubt 
of  the  legality  of  her  marriage  until  after  his 
death,  though  his  first  wife  and  daughters 
had  every  opportunity  to  advise  her  of  it  long 
before  his  death,  and  the  beneficiary  and  her 
children  were  dependent  on  decedent  for  sup- 
port, the  beneficiary,  independently  of  the 
validity  of  the  marriage,  had  an  Insurable 
interest  In  decedent's  life,  and  the  contract 
could  not  be  regarded  as  within  the  rule 
against  wagering  policies.  Scott  v.  Scott 
(Ky.)  77  S.  W.  1122, 1124.  ^ 

Where  a  fraternal  relief  association 
which  insures  its  members  only  for  benefit  of 
their  wives,  children,  heirs,  and  other  similar 
relations  accepts  assessments  upon  the  policy 
or  certificate  issued  to  a  member  and  payable 
to  a  named  person  as  his  "wife,"  and  the 
member  and  such  woman  are  at  the  time  of 
his  death  living  together  as  husband  and  wife 
in  the  honest  belief  that  they  are  lawfully 
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married,  tbe  policy  is  not  YOid,  but  the  desig- 
nated beneficiary  upon  insured's  death  is  en- 
titled to  the  proceeds,  though  when  insured 
contracted  the  marriage  with  the  beneficiary 
there  existed  between  him  and  another  wo- 
man a  prior  undissolved  marriage  which  he 
believed  was  terminated  by  death,  the  woman 
whom  he  had  previously  married  having  de- 
parted and  not  having  been  heard  of  for  over 
seven  years,  the  word  "wife"  as  used  in  the 
policy  embracing  the  woman  living  with  him 
as  his  wife  in  view  of  the  spirit  of  the  plan  of 
insurance  and  the  purposes  of  the  policy. 
Grand  Lodge  Knights  of  Pythias  v.  Barnard, 
70  S.  E.  678-683,  9  Ga,  App.  71. 

Under  Code  Civ.  Proc.  §  16,  declaring 
that  words  ^d  phrases  must  be  construed 
according  to  the  context  and  the  approved 
usage  of  the  language,  but  that  technical 
words  and  phrases  or  those  which  have  ac^ 
Quired  a  peculiar  meaning  are  to  be  construed 
according  to  such  peculiar  meaning,  and  Code 
Civ.  Proc.  S  1474,  providing  that  if  a  home- 
stead, selected  by  the  husband  and  wife  or  ei- 
ther during  coverture  and  recorded  while 
both  were  living,  was  selected  from  the  com- 
munity or  from  the  separate  property  of  the 
one  selecting  it  or  joining  in  its  selection, 
it  vests,  on  the  death  of  the  husband  or  wife, 
absolutely  in  the  survivor.  The  words  "hus- 
band" and  "wife,"  as  used  in  section  1474, 
mean,  respectively,  a  man  who  has  a  wife 
and  a  woman  who  has  a  husband,  and  do  not 
mean  an  unmarried  man  or  woman ;  and  the 
word  "survivor,"  as  therein  used,  refers  to 
the  husband  and  wife  as  such,  and  means 
that,  upon  the  death  of  the  husband  as  a  hus- 
band or  the  wife  as  a  wife,  the  homestead 
shall  vest  absolutely  in  the  survivor  of  such 
marriage  relation,  so  that  the  survivor  must 
be  a  surviving  spouse,  and  the  surviving  in- 
dividual after  the  dissolution  of  the  marriage 
Is  not  within  the  statute.  Zanbne  v.  Sprague, 
116  Pac.  989,  993,  16  CaL  App.  333. 

As  oreditov 

See  Creditor. 

IMTorce 

A  member  of  a  benefit  society  designated 
in  his  application  his  "wife,"  E.,  as  the  bene- 
ficiary of  the  fund.  Held  that,  after  the 
parties  were  divorced,  E.  could  not  be  con- 
sidered as  the  "wife"  of  the  member  at  the 
time  of  his  death,  nor  was  she  his  widow. 
Farra  v.  Braman  (Ind.)  82  N.  E.  926,  929. 

Burns*  Rev.  St  1901,  §  7298a,  subjects  to 
a  penalty  any  male  person  who,  having  be- 
come civilly  or  criminally  liable  for  bastardy 
or  seduction,  shalf  marry  the  wronged  fe- 
male with  intent  to  escape  prosecution,  and 
afterwards  maltreat,  desert,  or  fail  to  pro- 
vide for  her.  Section  7298b  provides  that 
the  action  shall  be  instituted  in  the  name 
of  the  state  on  the  relation  of  the  "wife," 
but  such  "wife"  shall  not  be  liable  for  costs, 
except,  etc.  Section  7298d  provides  the  prac- 
tice to  be  followed,  assimilating  it  to  that 


in  bastardy  proceedings,  and  permits  the  de- 
fendant to  be  released  from  jail  after  a 
year's  imprisonment  if  he  is  unable  to  satisf^y 
the  judgment,  and  the  judge  deems  taim  sufll- 
ciently  punished.  Held,  that  a  divorce  ob- 
tained by  the  wife  after  the  husband's  de- 
sertion, and  before  the  institution  of  suit  un- 
der these  statutes,  was  no  c(ef ense  thereto.  The 
word  "wife"  is  used  in  the  statute  to  desig- 
nate and  identify  the  person  who  may  sue  as 
relatrix,  and  was  not  intended  to  ^r  the 
status  of  the  person  having  the  right  to  sue. 
State  ex  reL  Lannoy  v.  Lannoy,  65  N.  £S.  1052, 
1053,  30  Ind.  App.  335. 

The  words  "my  wife,"  prefixed  to  the 
name  of  a  devisee  in  a  will,  held  not  to  imply 
any  condition  that  the  beneficiary  shall  re- 
main his  "wife"  but  to  be  a  word  of  de- 
scription only.  Testator  devised  a  legacy  to 
his  wife  M.  B.  Held  not  to  lapse,  though 
the  wife,  after  the  date  of  the  will,  obtained 
a  divorce;  the  word  "wife"  being  descrip- 
tive only.  Act  June  4,  1879  (P.  L.  88),  pro- 
viding that  a  will  is  to  be  construed  as  of 
the  time  of  the  death  of  the  testator  with 
reference  to  any  property  embraced  in  it, 
does  not  apply  to  a  legacy  to  testator's 
"wife,"  though  she  obtained  a  divorce  prior 
to  testator's  death.  In  re  Jones*  Estate,  60 
Att.  915, 916,  211  Pa.  364,  69  L.  R.  A.  940, 107 
Am.  St  Rep.  581,  3  Ann.  Oaa.  22U 

As  next  of  kin 

See  Next  of  Kin. 

As  pvroliaser 

See  Purchaser. 

As  servant 

See  Servant 
As  surety 

See  Surety. 

WIFEHOOD 

Under  Const  art  16,  |  51,  and  Rev.  St 
1895,  art  2396,  detining  a  homestead,  the 
homestead  right  of  a  married  woman  reste 
upon  the  fact  that  she  has  the  status  of  a 
wife,  and  that  as  such  she  actually  used  and 
occupied  the  200-acre  homestead  for  the  pur- 
pose of  a  home,  at  the  time  of  its  attempted 
alienation,  and  did  not  join  in  the  execution 
of  the  conveyance  or  in  any  way  assent  there- 
to; the  term  "marriage"  meaning  the  dvil 
status  of  a  man  and  woman  lawfully  unit- 
ed in  the  relation  of  husband  and  wife,  and 
"wifehood"  being  defined  as  the  state  of  be- 
ing a  wife.  McGracken  v.  Taylor  (Tex,)  146 
S.  W.  693,  695. 

WILD 

WIUD  AHD  FOBEST  ZAKBS 

Testator  owned  in  his  lifetime  an  undi- 
vided interest  of  land  in  the  Adirondack  for- 
est, consisting  of  about  854  acres  covered  with 
forest,  except  one  acre  and  cme-half  on  the 
shore  of  a  pond,  where  buildings  had  been 
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constructed  by  the  former  owner,  who  had 
used  the  property  as  a  fish  and  game  pre- 
serve, about  one-half  acre  of  the  acre  and.  a 
half  being  used  for  garden  purposea  Testa- 
tor also  owned  other  concededly  forest  lands. 
By  his  will  his  executors  were  directed  to 
convey  to  plaintiff  and  two  other  persons, 
all  his  **wild  and  forest  lands."  Held  that 
at  the  time  of  testator's  death,  all  of  this 
land  was  wild  and  forest  land  within  the 
meaning  of  the  devise.  Newcombe  v.  Os- 
trander,  122  N.  Y.  Supp.  823,  826,  66  Misc. 
Bep.  103. 

WIXD  AMD  UNOIVIUZED  OOUNTBY 

Where  an  accident  to  insured  occurred 
in  a  sawmill  camp,  in  which  some  300  people 
were  residing,  distant  about  35  miles  from  a 
railroad  station  in  the  province  of  Ontario, 
Dominion  of  Canada,  it  was  not  in  a  "wild 
and  uncivilized  country,"  within  an  accident 
policy  excepting  Injuries  sustained  in  such  a 
place.  United  States  Casualty  Co.  v.  Han- 
son, 79  Pac.  176,  177,  20  Colo.  App.  393. 


WTLD  ANXMAI. 

As    property. 
Property. 


see    Personal    Property; 


WILD-CAT  BUSINESS 

The  term  "wild  cat,"  used  by  a  solicitor 
of  an  insurance  company,  in  reference  to  the 
business  of  another  insurance  company,  im- 
plied that  the  latter  company  was  an  irre- 
sponsible and  predatory  concern,  and,  where 
such  charge  was  false,  the  latter  company 
was  Justified  In  publishing  a  statement  that 
such  solicitor  was  guilty  of  misrepresenta- 
tion and  fraudulent  conduct  Wells  v.  Payne, 
133  S.  W.  575,  576,  141  Ky.  578. 

WIIJ>-OAT  TERBITORT 

In  the  parlance  of  oil  men,  a  new  field 
is  designated  as  "wild-cat  territory."  Lowth- 
er  Oil  Co.  v.  MlllerSibley  OU  Co.,  44  S.  E. 
433,  435,  53  W.  Va.  501,  97  Am.  St  Rep.  1027. 

"WHiD-CAT  TRAIK 

A  freight  train  not  scheduled  is  known 
as  a  "wild  cat"  Kelly  v.  Delaware,  L.  &  W. 
R.  Co.,  84  N.  E.  801,  802,  192  N.  Y.  203. 

"WTLD  DEER 

SjBe,  also,  Deer. 

"Wild  deer"  are  deer  roaming  at  large 
in  the  forest  and  used  for  food.  "Deer," 
as  used  in  Game  Law  1896  (Acts  1896,  p. 
74),  prohibiting  the  killing  of  any  wild  deer 
between  certain  dates,  and  the  selling  of  any 
game,  bird,  or  animal  or  any  part  of  either, 
whether  dead  or  alive,  relates  to  wild  deer, 
such  as  would  be  commonly  denominated 
"game,"  and  hence  a  showing  that  accused 
sold  the  meat  of  a  deer  without  showing  that 
the  animal  was  "wild"  was  lnsufl3clent. 
Crosby  y.  State,  48  S.  B.  913,  914,  121  Ga. 
198. 


WILD  OAMS 

The  fish  within  the  waters  of  the  state 
constitute  the  most  important  constituent  of 
that  species  of  property  commonly  desig- 
nated as  "wild  game,"  the  general  right  and 
ownership  of  which  is  in  the  people  of  the 
state,  as  in  England  it  was  in  the  king;  and 
the  right  and  power  to  protect  and  preserve 
such  property  for  the  common  use  and  benefit 
is  one  of  the  recognized  prerogatives  of  the 
sovereign  coming  from  the  common  law  and 
preserved  and  expressly  provided  for  by  stat- 
utes of  the  Union.  People  v.  Truckee  Lumber 
Co.,  48  Paa  374, 116  Cal.  397,  899,  39  L.  B.  A. 
581,  58  Am.  St  Bep.  183. 

WIIJ>  liAND 

See  Wild  and  Forest  Lands. 

The  word  **wild"  is  used  interchangeably 
with  the  words  "unimproved  and  uninclosed," 
relative  to  lands  claimed  under  Eirby's  Dig. 
§  5057,  relating  to  adverse  possession,  and  a 
finding  that  lands  were  wild  was  sufilclent  to 
show  that  they  were  uninclosed  and  unim- 
proved. Fenton  v.  Collum,  150  S.  W.  140, 
141,  104  Ark.  624. 

As  used  in  Bev.  St  c.  62,  §  9,  providing 
that,  when  a  divorce  is  decreed  to  a  wife,  she 
shall  be  entitled  to  one-third,  in  common  and 
undivided,  of  all  of  the  husband's  estate  ex- 
cept wild  lands,  the  words  "wild  lands"  do 
not  include  a  wood  lot  or  other  land  used 
with  a  farm  or  dwelling  house,  although  un- 
cleared. Leavitt  V.  Tasker,  76  Atl.  953,  955, 
107  Me.  33. 

Land  valuable  for  pasturage  during  the 
summer,  or  valuable  for  a  summer  resort  as 
laid  out  by  the  deceased  owner,  and  which 
may  be  occupied  and  improved  by  the  widow 
without  committing  waste,  is  not  "wild 
land,"  within  Bev.  Laws,  c  132,  g  3,  declaring 
that  a  widow  shall  not  be  entitled  to  dower 
in  wild  land,  and  the  same  may  be  set  off  to 
her  as  dower.  Goodspeed  v.  Lawrence,  94  N. 
E.  395,  396,  208  Mass.  258. 

"Improved  lands,"  in  the  sense  in  which 
the  phrase  is  used  in  Civ.  Code  1895,  §  3065, 
which  provides  that  "the  right  of  private 
way  over  another's  land  may  arise  ♦  ♦  ♦ 
from  prescription  by  seven  years*  uninter- 
rupted use  through  improved  lands,  or  twen- 
ty years*  use  over  *wild  lands,' "  comprehends 
the  entire  tract,  though  only  part  thereof  be 
in  actual  cultivation.  The  woodland  on  such 
a  tract  is  not  wild  land,  but,  in  connection 
with  the  portion  which  is  cultivated,  consti- 
tutes a  single  tract  of  "improved  land."  If  a 
tract  of  land  is  cultivated  In  part,  and  a  road 
through  the  entire  tract  traverses  both  field 
and  woodland,  the  woodland  adjacent  to  the 
field  is  not  to  be  treated  as  "wild  land."  The 
land  which  the  statute  designates  as  wild  is 
that  which  is  located  separate  and  apart 
from  lands  which  are  partly  in  cultivation. 
It  is  a  segregated  tract  of  land,  remaining 
in  a  state  of  nature,  uninclosed,  and  with  no 
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Indications  of  use  by  the  owner.  The  wood- 
land of  a  plantation  is  not  "wild  land''  sim- 
ply because  it  is  uninclosed,  where  it  ad- 
joins lands  which  are  in  cultivation,  and  the 
woodland  in  its  natural  state  is  retained  by 
the  owner,  either  for  plantation  uses,  or  be- 
cause he  prefers  to  defer  the  time  for  bring- 
ing it  into  cultivation.  Hopkins  v.  Roach, 
66  S.  B.  303,  304, 127  Ga.  153  (citing  Watkins 
v.  Country  Club,  47  S.  B.  538,  120  .45; 
Kirkland  v.  Pitman,  60  S.  B.  117,  122  Ga. 
256). 

WILD  TRAIN 

See  Wild-Cat  Train. 

A  train  which  does  not  run  by  any  sched- 
ule, but  under  special  instructions,  is  called, 
among  railroad  men,  a  "wild  train."  Abend 
V.  Terre  Haute  &  I.  R.  R.  Co.,  Ill  111*  202, 
207,  53  Am.  Rep.  616. 

"WILD  WEST  SHOW 

As  circus,  see  Circus* 

WILL 

See  Good  Will;   Hiring  at  Will;   I  Will. 
My  will,  see  My. 
See,  also,  Volonte. 

"Will"  is  sometimes  used  synonymously 
with  choice,  wish,  pleasure,  but  it  Is  also 
used  frequently  in  the  sense  of  command,  di- 
rection, determination,  and  resolution.  It 
has,  when  founded  in  testamentary  papers, 
a  universally  received  mandatory  significa- 
tion. A  testament  is  "a  Just  sentence  of  our 
will,  touching  that  we  would  have  done  after 
our  death."  McRee's  Adm*rs  v.  Means,  34 
Ala.  349,  365  (quoriug  and  adopting  a  defini- 
tion in  1  Swln.  Wills  4). 

The  word  "will"  is  strictly  applicable  to 
the  disposition  of  real  property.  Barker  v. 
Town  of  Petersburg,  82  N.  E.  996,  997,  41 
Ind.  App.  447  (citing  Mills  y.  FrankUn,  28 
N.  E.  60,  128  Ind.  444,  447). 

In  a  clause  of  a  will,  giving  testator's 
widow  power  to  divide  certain  property  ac- 
cording to  her  ••will,"  the  word  **wlU"  means 
"according  to  her  choice,  decision,  or  discre- 
tion," and  not  ••according  to  her  last  will 
and  testament,"  and  hence  the  widow  had 
power  to  make  division  by  deed.  Seaboard 
Air  Line  Ry.  v.  Garrett,  67  S.  E.  903,  904,  85 
S.  C.  543. 

As  used  In  the  certificate  of  a  member 
of  a  beneficiary  society,  providing  that  he 
was  ''entitled  to  participate  in  the  death  ben- 
eficiary fund  to  the  extent  of  $1,000,  which 
Kum  shall  at  his  death  be  paid  to  the  person 
or  persons  named  in  his  will  as  herein  indi- 
cated," etc.,  the  word  "will,"  as  ai  plied  to 
the  manner  of  disposing  of  the  benefit  fund 
should  not  be  construed  in  its  technical  sense, 
but  should  be  hold  as  the  eciuivalent  of 
**wish,"  ''desire,"  or  "direction."     Prokes  v. 


Bohemian  Roman  Catholic  First  Gent.  Union, 
165  111.  App.  105,  107. 

Testator  devised  certain  property  abso- 
lutely to  certain  of  his  sons,  with  a  provi- 
sion that  it  was  his  ••will  and  desire"  that 
none  of  the  real  estate  so  devised  should  be 
sold  until  the  oldest  son  was  35,  etc.  Held, 
that  the  word  "will"  in  such  connection 
amounted  to  a  restriction  equivalent  to  the 
expression  '•!  direct,"  and  that  the  devisees 
were  therefore  incompetent  to  convey  the 
property  prior  to  the  time  specified,  though 
their  interest  was  subject  to  their  debts  as 
expressly  provided  by  St  1903,  §§  16S1,  2355. 
Girdler  v.  Girdler  (Ky.)  113  S.  W.  835,  83a 

A  testator  in  one  item  of  his  will  stated, 
"I  give  and  bequeath  to  my  son'"  certain  spec- 
ified items  of  personal  property,  **and  will 
that  he  should  stay  with  his  mother  until  he 
is  21  years  old."  The  word  "will,"  as  used 
in  such  item,  was  intended  as  a  desire  or  re- 
quest of  his  son  that  he  should  live  with 
his  mother  during  the  period  named;  that 
being  the  natural  and  only  construction  that 
can  be  given  to  the  word  as  used  in  that  item 
of  the  will.  Hume  v.  McHaffie,  81  N.  E.  117, 
118,  40  Ind.  App.  703. 

WH.!.  (AvziUary  Verb) 

"The  words  *intcnds  to  appeal,*  *wlll  ap- 
peal,' or  'give  notice  of  their  application  to 
appear  are  equivalent  to  and  have  the  same 
effect  as  the  more  direct  phraseology  of  the 
statute  ('appeals  from  the  Judgment*);  that 
is,  each  will  effect  an  appeal.  Of  course  If 
the  phrases  above  cited  are  sufl3cient  to  effect 
the  appeal,  the  words  "has  appealed'  will 
likewise  perform  the  same  office."  James  v. 
James,  77  Pac.  1082,  35  Wash.  655  (citing 
Ranahan  v.  Gibbons,  62  Pac.  773,  23  Wash. 
255;  In  re  Murphy's  Estate,  66  Pac.  424,  26 
Wash.  222;  Brown  ▼.  Calloway,  75  Pac.  630, 
34  Wash.  175). 

An  instruction  in  a  personal  Injury  ac- 
tion that  the  Jury,  in  assessing  the  damages, 
may  consider  the  character  of  the  injury,  if 
any,  sustained  by  plaintiff,  the  pain  and  suf- 
fering, if  any,  endured,  and  '^which  will  l<e 
endured,"  if  any,  as  the  result  of  the  Inju- 
ries, if  any,  etc.,  properly  limits  a  recovery 
for  the  suffering  endured,  and  for  such  suf- 
fering as  the  evidence  discloses  he  will  en- 
dure in  the  future,  since  the  word  "will,"  as 
employed  in  the  instruction,  must  have  been 
understo<Kl  in  its  proper  sense  as  referring 
to  the  unconditional  existence  of  the  fact, 
and  not  in  the  sense  of  "may,"  which  Im- 
ports a  mere  possibility.  Scally  v.  W.  T. 
Garratt  &  Co.,  104  Pac.  325,  826,  332,  11  Cal. 
App.  138. 

As  Imperative  or  maadatory 

The  word  •'will."  as  used  in  section  1  of 
an  act  approved  March  18,  1911  (Laws  1910- 
11,  c.  107),  entitled  "An  act  amending  section 
2,  art.  1,  chapter  66  of  the  Session  Laws  of 
1910,"  and  providing  '*any  citizen  of  the  state 
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may»  within  10  days,  by  written  notice  to  the 
Secretary  of  State  and  to  th$  party  or  par- 
ties who  filed  such  petition,  protest  against 
the  same,  at  which  time  he  will  hear  testimo- 
ny and  arguments  for  and  against  the  suffi- 
ciency of  such  petition,"  means  'shall"  and  is 
mandatory,  and,  being  addressed  to  a  public 
official,  excludes  the  idea  of  discretion.  Rus- 
sell V.  Harrison,  124  Pac  762,  763,  33  Okl. 
225. 

WILL  (Testament) 

See  Confirming  My  Last  Will;  Contro- 
yersy  Respecting  Existence  of  Will; 
Counter  Wills;  Foreign  Will;  Found 
with  the  WUl;  Holographic  WUl;  In- 
strument in  Nature  of  Will;  Joint 
Will;  Material  Portion  of  Will;  Mu- 
tual Will;  Noninterventibn  Will;  Re- 
ciprocal Will;    Unnatural  Will. 

Any  will,  see  Any. 

Cancellation  of  will,  see  Cancel — Can- 
cell  a  tlon: 

Contest  of  wills,  see  Contest, 

Date  of  will,  see  Date. 

End  of  will,  see  End. 

Establish  will,  see  Establish. 

Execution  of  will,  see  Execute. 

Factum  of  a  will,  see  Factum. 

Interest  in  will,  see  Interest. 

Principal  as  used  in  will,  see  Principal. 

Probate  of  will,  see  Probate. 

See,  also.  Intestacy — Intesta;te;  Testa- 
ment 

.  A  written  Instrument,  no  matter  what 
its  form  may  be,  which  is  of  a  testamentary 
character,  is  a  *'will,"  and,  if  not  executed  as 
required  by  statute,  is  void.  Thomas  v. 
Singer  Sewing  Mach.  Co.,  117  N.  W.  155,  156, 
105  Minn.  88. 

The  term  "will,"  as  applied  to  a  testa- 
ment, means  In  ordinary  conception  the 
formal  instrument  by  which  a  person  dispos- 
es of  his  property  to  take  effect  at  his  death. 
In  re  Peirce's  Estate,  115  Pac.  835,  837,  63 
Wash.  437. 

A  "will"  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property 
to  take  effect  after  his  death.  Noble  v. 
Fickes,  82  N.  E.  950,  951,  230  111.  594,  13  L.  R. 
A.  (N.  S.)  1203,  12  Ann.  Cas.  282  (citing  1 
Jarm.  Wills,  26;  Schouler,  Wills,  p.  1;  1 
Redf.  Wills  [4ai  Ed.]  c.  2,  f  2,  par.  1 ;  Robin- 
son y.  Brewster,  30  N.  B.  683,  140  lU.  649,  33 
Am.  St.  Rep.  265). 

A  "will"  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property, 
to  take  effect  after  his  decease,  and.  which  is 
in  its  own  nature  ambulatory  and  revocable 
during  his  life.  Blacksher  Co.  v.  Northrup, 
57  South.  743,  744,  176  Ala.  190,  42  L.  R.  A. 
(N.  S.)  454:  Rice's  Adm'r  y.  Rice,  68  Ala.  216, 
218  (quoting  and  adopting  a  definition  in 
1  Jarm.  WUls,  1);  Daniel  y.  Hill,  52  Ala. 
430,436. 


A  "wiir*  is  an  instrument  executed  by  a 
person  of  full  age  and  sound  mind,  for  the 
purpose  of  disposing  of  his  property  after  his 
death,  which  Instrument  must  be  signed  by 
him  in  the  presence  of  two  witnesses,  who 
must  sign  in  his  presence  and  in  the  presence 
of  each  other.  In  re  Brown's  Will,  120  N. 
W.  667,  672,  143  lowa,  640. 

The  word  "will,"  in  Rey.  Codes,  §  4736, 
declaring  that  the  execution  of  a  codicil  re- 
ferring to  a  previous  will  has  the  effect  to 
republish  the  will  as  modified  by  the  codicil, 
means  a  document  which  itself  has  testamen- 
tary character.  In  re  Noyes'  Estate,  106  Pac. 
855,  357,  40  Mont.  231. 

Under  Rem.  &  BaL  Code,  §  1322,  which 
provides  that  a  will  in  writing  shall  not  be 
revoked  except  by  subsequent  will  in  writing 
or  by  burning,  etc.,  the  word  "will"  is  used  in 
the  sense  of  a  writing  executed  with  the  so- 
lemnity of  a  will,  and  where  a  testator  in  a 
writing,  executed  with  all  the  formalities  re- 
quired by  section  1320,  but  which  makes  no 
disposition  of  property,  declares  a  revocation 
of  a  former  will,  the  writing  operates  as  a  rev- 
ocation. In  re  Peirce's  £^tate,  115  Pac  835, 
837,  63  Wash.  437. 

"The  word  *will'  has  a  technical  mean- 
ing, and  implies  an  instrument  executed-  in 
conformity  with  prescribed  formalities,  but 
subject  to  alteration  or  cancellation  at  the 
volition  of  the  maker.  It  is  his  will  because 
his  own  mind,  untrammeled  and  free,  has 
determined  to  give  the  disposition  of  his  prop- 
erty a  certain  designated  direction.  It  (loes 
not  take  effect  until  his  mental  and  physical 
powers  have  been  destroyed  by  disuse  and 
dissolution,  and,  while  he  has  a  disposing 
mind,  it  Is  under  his  control."  Robbins  v. 
Smith,  73  N.  E.  1051,  1055,  72  Ohio  St  1 
(quoting  and  adopting  the  definition  in  Wilks 
V.  Bums,  60  Md.  64). 

"A  *will'  is  defined  by  Johnson,  J.,  in 
Tomklns  v.  Tomkins  (S.  C.)  1  Bailey,  96,  19 
Am.  Dec.  656,  to  be  a  declaration  of  a  man  as 
to  the  manner  in  which  he  would  have  his  es- 
tate disposed  of  after  his  death.  Jarman  de- 
fines it  as  an  instrument  by  which  a  person 
makes  a  disposition  of  his  property,  to  take 
effect  after  his  decease.  1  Jarm.  Wills,  16. 
At  the  present  day,  and  under  the  jurispru- 
dence of  our  state,  there  is  no  doubt  that,  as 
the  word  *wiir  is  employed  in  our  statutes,  it 
is  not  limited  to  instruments  which  appoint  an 
executor,  for  it  is  well  settled  that  there  may 
be  a  valid  *wiir  without  the  appointment /of 
an  executor,  and  our  statutes  provide  for 
the  administration  of  the  estate  in  a  case 
where  no  executor  is  named  in  the  will,  it  is 
equally  clear  that  the  word  *will,'  as  used  in 
our  statutes,  includes  instruments  that  relate- 
to  real  estate  only.  Accordingly  the  most 
recent  definition  that  I  have  found  (29  Am.  & 
Eng.  Encyc.  of  Law,  124)  defines  a  will  as  the 
legal  declaration  of  a  man's  intention  which 
he  wills  to  be  performed  after  his  deatb 
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touching  either  the  disposition  of  his  proper- 
ty, the  guardianship  of  his  children,  or  the 
administration  of  his  estate."  In  the  settling 
of  an  account,  by  an  administrator,  he  may 
set  o£C  against  the  share  due  the  next  of  kin 
a  debt  due  by  such  heir  and  contracted  dur- 
ing the  lifetime  of  the  decedent  In  re  Rob- 
inson, 92  N.  Y.  Supp.  967,  970,  45  Misc.  Rep. 
66L 

The  steps  prescribed  by  the  statute  to  be 
taken  in  executing  a  *'will"  must  be  shown  to 
have  concurred  before  an  Instrument  of  tes- 
tamentary character  will  be  recognized  as 
A  valid  will;  and  an  instrument,  which  is  in 
torm  a  will,  is  inoperative  and  void  as  such, 
where  not  attested  by  two  or  more  credible 
witnesses.  Belgarde  v.  Carter  (Tex.)  146  S. 
W.  964,  965. 

"A  *wiir  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property 
to  take  effect  after  his  death."  An  instru- 
ment by  which  a  married  woman  leases 
premises  to  her  husband  during  his  life,  rent 
free,  such  lease  to  take  effect  from  its  date, 
cannot  on  her  death  be  probated  as  a  will. 
In  re  Ogle's  Estate,  72  N.  W.  389,  97  Wis.  56 
(quoting  Schouler,  Wills,  1 1). 

A  ''mere  will"  is  one  which  takes  effect 
on  the  death  of  testator,  and  is  ambulatory 
during  his  lifetime.  A  "mere  wiir*  is  a  com- 
posite and  superserviceable  instrument,  which 
becomes  fixed,  stationary,  and  irrevocable  in 
its  clause  of  revocation,  while  the  remainder 
is  ambulatory.  An  instrument  Is  a  will,  or  It 
is  not  All  wills  are  *'mere"  wills;  a  "mere" 
will  is  a  perfect  will.  We  cannot  conceive  of 
such  a  thing  as  perfection  plus.  All  parts 
of  wills  must  remain  ambulatory  during  the 
lifetime  of  the  testator.  Bates  v.  Hacking, 
68  Aa  622,  628,  29  B.  1. 1, 14  L.  R.  A.  (N.  B.) 
937. 

"The  statute  (Gen.  Statutes,  p.  369,  {  2) 
requires  a  'will'  to  be  'in  writing,  subscribed 
by  the  testator,  and  attested  by  three  witness- 
es, all  of  them  subscribing  in  his  presence 
and  in  the  presence  of  each  other.'  The 
charge  declares  the  law  to  be  that  the  signa- 
ture of  a  testator  to  a  will  is  not  duly  attest- 
ed unless  at  the  time  of  attestation  the  at- 
testing witness  knows  that  the  instrument  is 
a  will.  This  attributes  too  much  meaning  to 
the  word  'attestation';  more  than  has  been 
given  to  it  by  courts  which  have  been  called 
upon  to  define  it,  where  used  in  similar  stat- 
utes."   Appeal  of  Canada,  47  Conn.  450,  460. 

Under  a  statute  declaring  that  all  devises 
shall  continue  in  force  unless  altered  by  some 
other  will  or  codicil  or  other  writing  of  the 
devisor,  signed  in  the  presence  of  three  or 
more  witnesses  declaring  such  alteration,  an 
instrument  purporting  to  be  a  "will,"  but  ex* 
ecuted  in  the  presence  of  two  witnesses  only, 
and  containing  no  dause'of  revocation,  will 
not  revoke  a  former  will,  although  it  purports 
to  dispose  of  all  the  property  of  the  party 
signing  it  in  a  manner  different  from  and  in- 


consistent with  the  disposition  in  the  first 
will,  nor  woul(Fit  operate  as  a  revocation  if 
it  contained  a  clause  of  revocation.  Reese  v. 
Newport  Probate  Court,  9  R.  I.  434,  435. 

An  instrument,  reciting  that  the  person 
executlDg  it  gave  and  bequeathed  to  a  person 
named  land  described,  and  declared  that  on 
the  death  of  the  person  named  without  issue 
the  legacy  should  be  returned  to  the  children 
of  the  person  executing  it,  and  signed  and 
sealed,  and  delivered  to  a  third  person  and 
witnessed  by  three  attesting:  witnesses,  la  a 
"will"  within  Civ.  Code  1902,  §  2476,  provid- 
ing that  wills  of  real  property  shall  be  in 
writing,  and  signed  by  the  party  devising  the 
same,  and  shall  be  attested  by  three  or  more 
credible  witnesses.  Rountree  ▼.  Rountree,  67 
S.  E.  471,  476,  85  S.  O.  383. 

The  statute  of  wills,  though  it  does  not  al- 
ter the  law  admitting  extrinsic  proof  to  iden- 
tify the  subject  of  a  bequest,  nor  the  law 
treating  a  codicil  as  attached  to  a  validly  ex- 
ecuted will,  does  limit  the  power  of  testamen- 
tary disposition  to  a  writing  containing  in  it- 
self the  bequest  intended  to  be  made,  denoted 
by  the  language  used  therein  and  signed  and 
attested  with  prescribed  formalities,  and  an 
instrument  executed  by  decedent,  directing  a 
disposition  of  her  property  at  her  death  in 
accordance  with  a  certain  deed  of  trust  was 
insufiiclent  to  constitute  a  "wiU"  though  sign- 
ed and  attested  as  required  In  the  execution 
of  wills.  Hatheway  v.  Smith,  65  AtL  1058, 
1059,  79  Conn.  506,  9  L.  R.  A.  (N.  8.)  310,  9 
Ann.  Cas.  99. 

A  written  instrument  reciting  that  ac- 
cording to  the  last  wishes  of  F.,  in  the  pres- 
ence of  A.  and  B.,  he  makes  the  following 
statement:  "Funeral  expenses  paid  first 
Turn  his  affairs  over  to  M.  &  B.  to  assist  in 
the  selling  of  the  same  and  all  household 
goods  to  be  equally  divided  between  her  and 
A.  John  Tapp  to  be  fully  paid  for  his  trouble. 
And  enough  of  his  property  sold  to  pay  all 
debts.  The  balance  to  be  equally  divided  be- 
tween" two  persons  named  and  signed  by  A. 
and  B.— does  not  meet  the  requirements  of  a 
"will"  under  Gen.  St  1901,  I  7938,  and  is  In- 
sufficient to  convey  the  real  estate  to  the  ben- 
eficiaries 'named.  Osborne  T«  Atkinson,  94 
Pac.  796,  798,  77  Kan.  435. 

An  instrument  entitled  a  contract  and 
designating  the  parties  thereto  as  parties  of 
the  first  and  second  parts,  provided  that  the 
party. of  the  second  part  agreed  to  support 
the  party  of  the  first  part  during  the  balance 
of  her  life,  and  that  in  consideration  thereof, 
the  party  of  the  first  part  should  convey  cer- 
tain real  property  by  deed  to  the  party  of  the 
second  part  This  property  was  held  by  the 
party  of  the  first  part  under  a  provision  of 
her  husband's  will  which  authorised  her  to 
dispose  of  it  by  will  with  the  consent  of  her 
husband's  executors.  It  was  further  provid- 
ed by  the  contract  that  all  the  residuary  es> 
tate  of  the  party  of  the  first  part  ahonld  on 
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her  death  be  pold  by  her  legal  representa- 
tives to  the  party  of  the  second  part  Held, 
that  the  writing  was  a  "will/*  Heaston  ▼. 
Krieg,  77  N.  B.  80&-807, 167  Ind.  101, 110  Am. 
St  Rep.  476. 

Decedent  acquired,  through  his  wife's 
death,  corporate  stock  which  was  her  individ- 
ual property,  and  thereafter  he  wrote  to  his 
son:  '"Through  your  mother,  whose  wishes  I 
have  tried  to  follow,  and  shall  continue  to  do, 
you  to-day  are  entitled  to  quite  a  property.  I 
have  transferred  a  portion  of  it  to  you. 
♦  •  •  Your  mother's  stock  •  •  •  I 
have  retained  in  such  manner  that  the  income 
goes  to  me,  but  so  that  neither  your  credi- 
tors can  get  it  •  •  •  nor  can  my  creditors 
touch  it"  On  the  same  day  the  father  trans- 
ferred the  stock  to  himself  as  attorney  for 
the  son.  The  certificate  was  never  delivered 
to  the  son,  and  he  had  no  knowledge  of  its 
existence  until  after  his  father's  death ;  the 
father  having  in  the  meantime  voted  the  stock 
and  applied  the  dividends  to  his  own  use  un- 
til he  canceled  the  certificate  and  Issued  one 
without  consideration  to  another  to  avoid 
"double  taxation,"  she  subsequently  trans- 
ferring the  stock  to  him  in  his  own  name, 
which  was  so  retained  until  his  death.  Sev- 
en years  after  the  writing  of  the  first  letter 
to  his  son  he  wrote:  "I  have  no  funds  •  ♦  ♦ 
belonging  to  you  in  trust  or  that  have  accu- 
mulated for  your  benefit  from  your  mother's 
estate."  Held,  that  the  transaction  could  not 
be  sustained  as  a  testamentary  disposition  of 
the  stock,  though  the  father's  subsequent  do- 
minion over  the  same  and  his  denial  that  he 
was  in  any  manner  trustee  for  the  same  had 
never  been  made.  Paine  v.  Paine,  67  Atl.  127, 
129,  28  R.  I.  307,  12  L.  R.  A.  (N.  6.)  547. 

Oo^oil  inolnded 

^The  word  "will,"  in  its  most  comprehen- 
sive sense,  means  the  "will"  as  first  executed, 
together  with  all  codicils,  be  they  many  or 
few,  which  have  been  added  thereto,  and  the 
meaning  and  effect  .of  which,  taken  together, 
is  reaffirmed  or  changed  by  the  last  codicil, 
and  the  "will"  so  changed  or  reafllrmed 
speaks  from  the  date  of  its  republication  by 
the  last  codiclL  Pardee  Y.  Kuster,  SO  Pac. 
572,  573,  15  Wyo.  36a 

As  eolor  of  title  ^- 

See  Color  of  Title, 

As  isoiuititiitixie  attested  order 

See  Attested  Order. 

As  oonTeyaiioey  contraoti  or  gift 

See  Conveyance. 
See,  also.  Contract 

A  "contract"  is  an  agreement  between 
the  parties,  while  a  "will"  is  no  contract  at 
all,  but  a  unilateral  disposition  of  property. 
Isler  V.  Griffin,  67  S.  E.  854,  855, 134  Ga.  192. 

Deed  distinciiislied 

In  determining  whether  an  instrument 
be  a  deed  or  a  "will,"  the  main  question  Is: 


I  Did  the  maker  intend  any  estate  or  interest 
I  whatever  to  vest  before  his  death  and  upon 
j  the  execution  of  the  paper?  Or,  on  the  other 
hand,  did  he  intend  that  all  the  interest  and 
estate  should  take  effect  only  after  his  death? 
If  the  former,  it  is  a  deed ;  if  the  latter,  a 
wilL  And  it  is  immaterial  whether  he  calls 
it  a  will  or  a  deed.  The  instrument  will  have 
operation  according  to  its  legal  effect  Mc- 
Lain  v.  Garrison,  89  S.  W.  284,  39  Tex.  Civ. 
App.  431  (citing  Gillham  v.  Mustin,  42  Ala. 
366 ;  Trawick  v.  Davis,  5  South.  83,  85  Ala. 
345). 

"The  general  characteristics  which  dis- 
tinguish deeds  from  wills  have  been  repeated- 
ly declared ;  yet  no  definite,  uniform  test  has 
been  stated  by  which  to  determine  the  char- 
acter and  operation  of  each  particular  Instru- 
ment, and  none  can  well  be.  The  intention  of 
the  maker  is  the  ultimate  object  of  inquiry, 
whether  It  was  intended  to  be  ambulatory 
and  revocable,  or  to  create  rights  and  in- 
terests at  the  time  of  execution  which  are  ir- 
revocable. If  the  instrument  cannot  be  re- 
voked, defeated,  or  impaired  by  the  act  of  the 
grantor,  it  is  a  deed ;  but  if  the  estate,  title, 
or  interest  is  dependent  on  the  death  of  the 
testator — if  in  him  resides  the  unqualified 
power  of  revocation— it  is  a  *wilL*  "  An  in- 
strument on  Its  face  purporting  to  be  a  deed, 
though  there  was  evidence  thkt  the  grantor 
told  the  draftsman  that  he  wished  to  make  a 
will,  in  the  absence  of  any  other  proof  from 
which  a  contrary  intention  could  be  inferred, 
is  a  deed,  provided  there  has  been  a  valid 
delivery.  Griswold  v.  Griswold,  42  South. 
554,  555,  148  Ala.  239,  121  Am.  St  Rep.  64 
(citing  Crocker  v.  Smith,  10  South.  258,  94 
Ala.  295,  16  L.  B.  A.  576;  Jordan  v.  Jordan, 
65  Ala.  306). 

To  constitute'  a  "will,'*  the  instrument 
must  be  one  which  is  not  by  its  terms  sufil- 
cient  to  convey  a  present  interest  in  the  prop- 
erty, and  the  provision  in  a  deed  reserving 
to  the  grantors  and  the  survivor  of  them  the 
use  and  occupation  of  the  premises,  and  pro- 
viding that  the  full  title  and  enjoyment  there- 
of "shall  only  become  operative  on  the  death 
of  the  survivor  of  the  grantors,"  does  not 
change  the  nature  of  the  instrument  to  that 
of  a  will,  as  a  present  interest  passed  by  de- 
livery of  the  deed.  In  re  Mclntyre's  Estate, 
120  N.  W.  587,  688,  156  Mich.  240. 

A  wUl  is  "an  instrument  by  which  a  per- 
son makes  a  disposition  of  his  property  to 
take  effect  after  his  decease,  which  is  in  its 
own  nature  ambulatory  and  revocable  during 
his  life.  It  is  this  ambulatory  quality  which 
forms  the  characteristics  of  wills,  for  though 
a  disposition  by  deed  may  postpone  the  pos- 
session or  enjoyment  or  even  the  vesting,  un- 
til the  death  of  the  disposing  party,  yet  the 
postponement  is  in  such  case  produced  by  the 
express  terms,  and  does  not  result  from  the 
nature,  of  the  instrument."  Consequently  an 
instrument  whereby  a  husband  conveys  to  his 
wife  all  his  property,  stipulating  that  the 
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same  shall  be  Told  during  the  husband's  Ufie, 
and  then  to  become  effective  on  hi^  death 
without  court  process  of  any  kind,  is  a  deed 
and  not  a  "will".  In  re  Hairs  Estate,  84 
Pac  839,  840,  149  Cal.  143. 

The  rule  is  that  if  a  paper  passes  no  in- 
terest in  the  lifetime  of  the  maker,  whatever 
may  be  its  form,  if  It  Is  operative  only  upon 
his  death,  it  is  a  "will,"  and  to  be  effective 
must  be  probated.  On  the  other  hand,  the  ob- 
ject of  all  construction  is  to  arrive  at  the  In- 
tention of  the  parties,  and  their  intention, 
where  it  is  apparent  on  the  face  of  the  pa- 
pers, will  be  carried  into  effect,  if  it  can  be 
fairly  done  under  its  terms.  The  law  favors 
the  vesting  of  estates,  and  it  prefers  a  con- 
struction of  an  instrument  that  will  give  It 
Bome  effect  to  one  which  will  give  It  no  effect 
A  deed  to  the  grantor's  wife  and  son  recited 
that  it  was  executed  in  order  that  the  gran- 
tees might  be  provided  for  after  the  grantor's 
death ;  "that  is,  at  the  time  of  the  death  of 
the  first  party,"  the  wife  **is  to  have  and  to 
hold  for  life  the  property,  and  at  her  death 
the  property  is  the  property  of'  the  son  "to 
have  and  to  hold  to  him  and  his  heirs  for- 
ever." Held,  that  there  was  a  present  grant 
with  reservation  of  a  life  estate  in  the  grant- 
or, and  not  a  testamentary  disposition.  Eck- 
lar's  Adm'r  ▼.  Robinson  <Ky.)  96  S.  W.  845, 
846. 

"A  "wiir  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property 
to  take  effect  after  his  decease,  and  which 
is, in  its  own  nature  ambulatory  and  revoca- 
ble during  his  life.  It  is  this  ambulatory 
quality  which  forms  the  characteristics  of 
wills,  for  though  a  disposition  by  deed  may 
postpone  the  possession  or  enjoyment,  or 
even  the  vesting,  until  the^  death  of  the  dis- 
posing party,  yet  the  postponement  is,  in 
such  case,  produced  by  the  express  terms, 
and  does  not  result  from  the  nature  of  the 
instrument  Thus,  if  a  man,  by  deed,  limit 
lands  to  the  use  of  himself  for  life,  with 
remainder  to  the  use  of  A.  in  fee,  the  effect 
upon  usufructuary  enjoyment  is  precisely 
the  same  as  if  he  should,  by  his  will,  make 
an  immediate  devise  of  such  lands  to  A.  in 
fee,  and  yet  the  case  fully  illustrates  the 
distinction  in  question,  for,  in  the  former 
Instance,  A.,  immediately  on  the  execution  of 
the  deed,  becomes  entitled  to  a  remainder  In 
fee,  though  it  is  not  to  take  effect  in  pos- 
session until  the  decease  of  the  settlor, 
while,  in  the  latter,  he  would  take  no  interest 
whatever  until  the  decease  of  the  testator 
should  have  called  the  instrument  into  op- 
eration." Nor  does  the  fact  that  a  deed  of 
trust  contains  a  full  power  of  revocation 
render  the  instrument  testamentary.  Robb 
V.  Washington  &  Jefferson  College,  78  N.  E. 
359,  361,  186  N.  Y.  485  (quoting  and  adopting 
definition  In  Jarm.  Wills,  p.  17). 

The  test  whether  a  writing  is  a  will  or 
deed  Is  the  animus  testaudi,  and,  where  the  I 


maker  of  an  instrument  intends  a  dlspoaitloii 
which  is  in  legal  effect  testamentary,  the  writ- 
ing made  will  be  held  a  "will" ;  but  if  he 
merely  intends  to  convey  a  present  estate  or 
interest  the  instrument  is  a  "deed."  Where 
a  person  on  his  deathbed  sent  for  a  Justice 
of  the  peace  to  prepare  an  instrument  dis- 
posing of  all  his  proi)erty,  an  instrument  pre- 
pared by  such  scrivener,  which  was  in  form 
and  substance  a  will,  stating  that  it  is  "my 
last  will,"  etc.,  and  mentioning  no  considera- 
tion, expresses  an  intention  to  devise  rather 
than  to  convey,  and  must  be  held  a  wiU 
rather  than  a  deed.  That  an  instrument  in 
the  form  of  a  will,  and  intended  to  be  a  will, 
was  invalid  as  such  for  a  failure  to  have  it 
attested  by  two  credible  witnesses  would  not 
of  itself  transform  it  into  a  deed.  Belgarde 
V.  Carter  (Tex.)  146  S.  W.  964,  965,  967. 

A  paper  in  the  form  of  a  deed,  attested 
as  a  deed,  and  delivered  to  a  named  grantee, 
conveying  certain  property,  together  with  all 
the  rights  and  privileges  thereunto  belonging, 
"at  my  death  forever  in  fee  simple,"  is  not 
testamentary.  Kytle  v.  Kytle^  67  S.  B.  748, 
749,  128  Ga.  387. 

Where  an  instrument  contained  the  usual 
words  of  conveyance,  having  premises,  haben- 
dum, tenendum,  reddendum,  condition,  war- 
ranty, and  covenants,  and  was  not  authenti- 
cated as  a  will,  but  was  acknowledged  as 
a  deed,  it  must  be  accepted  as  a  deed,  the 
grant  being  in  the  present  tense,  for  a  wiU 
is  an  instrument  which  vests  no  present  inter- 
est, but  only  appoints  what  is  to  be  done 
after  the  death  of  the  maker.  Taylor  v.  Pur- 
dy,  151  S.  W.  45,  46, 151  Ky.  82. 

A  deed  in  which  the  grantor's  wife  Join- 
ed, which  stipulates  that  the  "grantors 
♦  •  •  reserve  the  use  •  •  •  of  said 
premises  for  •  •  ♦  their  natural  lives 
and  the  title  of  said  grantees  •  •  •  shall 
become  absolute  only  on  the  death  or*  the 
grantor  and  wife,  is  a  "deed,"  and  not  a 
"will";  the  quoted  clause  only  reserving  a 
life  estate  in  the  grantor  and  wife.  White 
V.  WlUard,  83  N.  B.  954.  957,  232  IlL  461 

• 

An  instrument  conveying  land  '*in  con- 
sideration of  the  sum  of  $1  and  other  valu- 
able considerations  that"  the  defendant 
"shall  look  after  my  welfare  and  business 
when  so  required  to  do,"  "to  take  effect  and 
be  of  force  after  my  death,"  Is  not  a  "will," 
but  a  deed  of  a  remainder  interest  Rogers 
V.  Rogers  (Miss.)  43  South.  434  (citing  Baum 
V.  Lynn,  18  South.  428,  72  Miss.  932,  30  L. 
R.  A.  441). 

Testator  and  wife  executed  warranty 
deeds  conveying  their  real  property  to  thelbr 
sons  and  sons-in-law  which  were  delivered  to 
W.  to  be  delivered  to  the  grantees  after  the 
death  of  the  wife.  On  the  same  day  testator 
executed  a  will  reciting  that  he  and  his  wife 
had  sold  their  real  estate  to  their  heirs  and 
deeded  the  same  to  them,  with  iostrucClons 


WILL 


1293 


WILLFUL— WILLFULLY 


that  the  wife  should  have  one-half  of  the  crop 
annually  raised  on  certain  of  the  property, 
etc.  Held,  that  such  deeds  were  not  testa- 
mentary' in  character,  but  were  operative  of 
their  own  force  independent  of  the  will. 
SchilUnger  v.  Bawek,  112  N.  W.  210,  218,  135 
Iowa,  131. 

An  Instrument  from  a  husband  to  his 
wife,  containing  apt  words  of  conveyance, 
and  directing  her  to  hold  the  property  on  cer- 
tain trusts  for  the  grantor,  the  trustee,  and 
the  grantor's  children,  and  reserving  a  right 
to  direct  conveyances  by  the  trustee  to  others 
and  a  power  to  revoke  the  entire  instrument 
was  a  "deed"  and  not  a  **te8tament."  "To 
determine  the  character  of  an  Instrument  as 
to  its  being  a  'will*  or  a  'deed,'  it  is  necessary 
to  ascertain  the  intention  of  the  maker 
from  the  whole  instrument,  read  in  the  light 
of  surrounding  circumstances.  If  the  inten- 
tion, at  the  time  of  the  execution*  of  the  in- 
strument, was  to  convey  a  present  estate, 
though  the  position  be  postponed  until  after 
his  death,  it  is  a  *deed';  but  if  the  intention 
was  that  it  should  not  convey  any  vested 
right  or  interest,  but  should  be  revocable  dur- 
ing his  life,  it  is  a  will."  Cribbs  v.  Walker, 
85  S.  W.  244,  245,  74  Ark.  104  (quoting  and 
adopting  definition  In  Bunch  v.  Nicks,  7  S.  W. 
563,  50  Ark.  367). 

Decedent  executed  an  instrument  in  con- 
sideration of  love  and  affection  and  $10, 
granting  certain  described  premises  on  the 
condition  that:  "If  I,  the  said  C.  A.,  outlive 
the  said  A.  J.  [his  wife],  the  land  reverts 
back  to  me  in  fee.  That  if  I  should  die  first 
then  the  said  A.  J.  shall  have  this  land  for 
her  lifetime  for  her  use  and  support,  and  at 
her  death  said  land  to  go  in  fee  to  C.  L.,  my 
son.  In  connection  with  this  I  give  all  my 
live  stock  to  go  to  her  at  my  death."  The 
instrument  was  acknowledged  and  delivered 
as  of  date,  but  not  recorded  until  after  the 
death  of  the  grantor.  Held  that,  considering 
the  fact  that  the  grantor  was  an  old  man  and 
died  within  six  months  after  the  execution 
of  the  instrument  together  with  his  intention 
as  gathered  from  the  instrument,  the  instru- 
ment would  be  construed  as  a  testamentary 
disposition  of  land  and  not  a  deed,  under 
Rev.  St.  1809,  §  4596,  providing  that  "an  es- 
tate of  freehold  or  of  inheritance  may  be 
made  t6  commence  In  the  future  by  deed  in 
like  manner  as  by  will,"  so  that  the  instru- 
ment not  being  executed  as  a  will  was  void. 
Aldridge  v.  Aldrldge,  101  S.  W.  42,  43,  i?02 
Mo.  565. 

As  Instnuiient 

See  Instrument. 

As  matter  of  Intentloii 

A  "will"  is  the  legal  declaration  of  a 
man's  intent,  which  he  wills  to  be  performed 
after  his  death.  In  re  Stlnson's  Estate,  77 
Atl.  807,  808,  228  Pa.  475.  30  L.  B.  A.  (N.  S.) 
1173,  139  Ana.  St  Rep.  1014. 


"A  VUr  is  the  legal  declaration  of  a 
man's  Intentions,  which  he  wills  to  be  per- 
formed after  his  death."  Burnes  v.  Burnes, 
137  Fed.  781,  792,  70  O.  C.  A.  357  (citing  2 
Black.  Com.  499). 

A  "will"  is  the  legal  declaration  of  one's 
mind  as  to  the  manner  In  which  he  would 
have  his  property  disposed  of  after  his  death. 
Smith  v.  Smith,  70  S.  E.  491,  492,  112  Va. 
205,  33  L.  R.  A.  (N.  S.)  1018. 


(( 


'A  'will'  is  a  legal  declaration  of  inten- 
tion as  to  the  disposition  of  one's  property 
after  death.  To  this  intention,  made  known 
through  the  written  declaration,  the  law 
gives  effect,  and  so  executes  the  testator's 
will."  Jacobs  ▼.  Button,  66  Att.  150,  151,  79 
Conn.  360. 

A  "will"  is  the  legal  declaration  of  a 
man's  intention,  which  he  wills  to  be  per- 
formed after  death,  and  an  indorsement  by 
the  payee  of  a  note,  whereby  he  transferred 
it  to  a  third  person  with  the  provisions  that 
the  i0lrd  person  should  have  no  right  to  sell 
or  collect  it  during  the  payee's  life,  who 
might,  if  he  lived  until  maturity,  collect  it 
himself,  but  that,  if  not  collected  until  after 
his  death,  the  indorsee  should  have  the  same, 
having  been  witnessed  by  two  persons,  is  a 
will;  it  being  the  obvious  intention  of  the 
testator  to  reserve  all  property  in  the  note  to 
himself,  unless  he  should  die  before  its  ma- 
turity. Morrison  v.  Bartlett,  147  S.  W.  761, 
762,  148  Ky.  833,  41  L.  R.  A.  (N.  S.)  39.  * 
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WHX,  DEVISE,  OR  TRUST 

Domestic  Relations  Law,  §  60,  providing 
that  nothing  in  regard  to  an  adopted  child 
inheriting  from  the  foster  parent  shall  ap- 
ply to  any  "will,  devise,  or  trust,"  created 
before  a  specified  date,  or  interfere  with  such 
will,  devise,  or  trust,'*  and  as  to  any  such 
will,  devise,  or  trust,"  a  child  adopted  be- 
fore that  date  is  not  an  heir,  so  as  to  alter 
estates,  or  trusts,  or  devises  in  wills  so  cre- 
ated, does' mot  prevent  a  child  adopted  in 
1883  by  a  beneficiary  for  life  in  a  deed  exe- 
cuted prior  to  the  date  specified  in  the  stat- 
ute conveying  land  in  trust  for  the  bene- 
ficiary for  life,  with  remainder  to  heirs,  from 
taking  the  remainder  as  an  heir  of  the  bene- 
ficiary, for  the  words  "will,  devise,  or  trust" 
in  the  statute  are  confined  to  a  testamentary 
disposition,  and  even  if  the  word  "trust"  be 
assumed  to  extend  to  a  trust  deed,  the  trust 
created  by  the  deed  was  only  for  the  benefit 
of  the  beneficiary  for  life,  and  terminated 
at  her  death.  Gilliam  v.  Guaranty  Trust  Co. 
of  New  York,  78  N.  E.  697,  699,  lg6  N,  Y. 
127,  116  Am.  St.  Rep.  536. 

WILLFUL— WILLFULLY 

"Willful"  is  sometimes  properly  defined 
as  done  with  a  specific  intent  or  with  some 
particular  design.  Fidelity  &  Casualty  Co. 
V.  Bank  of  Tlmmonsville,  139  Fed.  101,  103, 
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71  C.  C.  A.  209  (citing  8  Words  and  Phrases, 
p.  7468). 

"A  'willful*  act  is  an  obstinate,  stubborn, 
perverse,. act;  and  an  act  done  willfully  is 
one  done  stubbornly,  by  design,  with  set  pur- 
pose." Glaus  V.  Chicago  Great  Western  Ry. 
Co.,  Ill  N.  W.  15,  17,  136  Iowa,  7  (quoting 
and  adopting  deflnition  In  Stewart  v.  Burl- 
ington &  M.  B.  Co.,  32  Iowa,  561). 

The  word  "willfully"  has  various  mean- 
ings, and  is  used  to  denote  the  quality  of  an 
act,  or  the  intent  with  which  it  is  done.  It 
Is  frequently  used  in  the  sense  of  intentional- 
ly, willingly,  designedly,  or  with  set  pur- 
pose When  used  in  criminal  statutes,  it  usu- 
ally means  with  a  malevolent  purpose  or  mo- 
tive, with  a  wicked  or  criminal  Intent,  espe- 
cially if  the  forbidden  act  is  one  that  is 
wrong  in  itself  or  involves  moral  turpitude; 
but  if  the  forbidden  act  is  not  wrong  in  it- 
self, or  does  not  involve  moral  turpitude,  the 
word  is  then  used  in  the  sense  of  intentional- 
ly or  purposely,  so  that  when  the  acUs  so 
done  it  is  done  willfully.  The  word,  how- 
ever, should  be  given  that  meaning  only 
which  the  context  indicates  was  intended. 
United  States  v.  Sioux  City  Stock  Yards  Co., 
162  Fed.  556,  562  (citing  8  Words  and  Phras- 
es, p.  7468  et  seq.). 

**The  word  'willfully'  la  variously  con- 
strued. It  is  defined  by  Mr.  Webster  to  mean 
in  a  willful  manner;  obstinately;  by  design; 
with  set  purpose.  In  many  of  the  adjudicat- 
ed cases  it  is  said  that  it  means,  not  merely 
voluntarily,  but  with  bad  purpose;  that  It 
includes  the  idea  of  an  act  intentionally  done 
with  a  design  to  injure  another."  Carpenter 
V.  Trinity  &  B.  V.  Ry.  Co.,  119  S.  W.  335, 
336,  55  Tex.  Civ.  App.  627  (citing  Richardson 
V.  State,  6  Tex.  App.  470-472:  Hewitt  v. 
Newburger,  36  N.  E.  593, 141  N.  Y.  538;  Park- 
er V.  Parker,  71  N.  W.  421,  102  Iowa,  500 ; 
Birmingham  Ry.  &  Elec.  Co.  y.  Bowers,  20 
South.  345,  110  Ala.  328;  Huff  v.  Chicago, 
I.  &  L.  Ry.  Co.,  56  N.  B.  aS2,  24  Ind.  App.  492. 
79  Am.  St  Rep.  274;  MiUer  v.  MiUer,  47  N. 
E.  338. 17  Ind.  App.  605;  Wales  v.  Miner,  89 
Ind.  118-127). 

'*Doing  or  omitting  to  do  a  thing 
knowingly  and  'virlllfully,* "  said  the  Su- 
preme Court,  in  Felton  v.  United  States,  96 
U.  S.  702,  24  L.  Ed.  875,  "implies  not  only  a 
knowledge  of  the  thing,  but  a  determination 
with  a  bad  intent  to  do  it  or  to  omit  doing 
it.  'The  word  "willfully,"'  says  Chief  Jus- 
tice Shaw,  *ln  the  ordinary  sense  in  which 
it  is  used  in  statutes,  means,  not  merely  vol- 
untarily, but  with  a  bad  purpose.'  Common- 
wealth ▼.  Kneeland,  20  Pick.  (Mass.)  220. 
'It  is  frequently  understood,'  says  Bishop, 
*as  signifying  an  evil  Intent  without  Justifi- 
able excuse.'  1  Crim.  Law,  |  428."  See, 
also,  Potter  v.  United  States,  155  U.  S.  446,  15 
Sup.  Ct  14 i,  39  L.  Ed.  214.  Referring  to  the 
word  "willful,"  as  employed  in  a  penal  stat- 
ute, Judge  Pardee,  speaking  for  the  Circuit 


Court  of  Appeals,  in  Roberts  ▼.  United 
States,  126  Fed.  904,  61  C.  C.  A.  427,  quoted 
with  approval  the  following  language  used 
by  the  Court  of  Appeals  of  Texas  in  Thomas 
V.  State,  14  Tex.  App.  204:  "In  a  penal  stat- 
ute the  word  'willful'  means  more  than  it 
does  in  common  parlance.  It  means  with  evil 
intent,  or  legal  malice,  or  without  reasonable 
ground  for  believing  the  act  to  be  lawful. 
State  V.  Preston,  34  Wia.  675;  State  v.  Clark, 
29  N.  J.  Law,  96;  Savage  v.  Tullar,  Bray  ton 
(Vt)  223;  United  States  v.  Three  Railroad 
Cars,  1  Abb.  U.  S.  196,  28  Fed.  Cas.  144.  In 
common  parlance  it  is  used  in  the  sense  of 
intentional,  as  distinguished  from  accidental 
or  involuntary."  "To  the  same  purport," 
said  Judge  Pardee,  "see  Sam  Lane  v.  State, 
16  Tex.  App.  172;  Wood  v.  State,  16  Tex- 
App.  574 ;  Shubert  v.  State,  16  Tex.  App.  645. 
See,  also,  Owens  v.  State,  19  Tex.  App.  249. 
where  the  court  approved  'by  willfully,  as 
used  in  this  charge,  is  meant  that  the  act 
was  done  without  reasonable  ground  to  be- 
lieve the  act  of  taking  was  lawful.'  "  It  was 
said  by  Mr.  Chief  Justice  Stayton,  speaking 
for  the  Supreme  Court  of  this  state,  in  State 
V.  Alcorn,  14  S.  W.  664,  78  Tex.  393:  "It  is 
universally  held  that  the  word  'willful,*  when 
used  in  a  penal  statute,  means  with  evil  in- 
tent or  without  reasonable  ground  to  be- 
lieve the  act  lawful."  United  States  v. 
Praeger,  149  Fed.  474,  478. 


»» 


The  words  "unhiwfully,"  "willfully, 
"fraudulently,"  and  "feloniously"  in  an  in- 
dictment include  the  word  "wrongfully.'* 
State  V.  Pellerin,  43  South.  159,  161,  162. 
118  La.  547  (citing  State  v.  Brown,  6  South. 
541,  41  La.  345;  Marr's  Cr.  Juris,  of  La. 

An  Instruction  that  "willful"  is  what  the 
word  implies;  it  means  an  act  proceeding 
from  a  will;  done  of  a  purpose;  an  inten- 
tion to  do  it;  and  that  "willfulness"  is  an  act 
which  proceeds  from  the  will,  so  as  to  make 
the  act  a  purpose  act — was  not  error,  where 
the  court,  in  connection  therewith.  Illustrated 
the  difference  between  "neglisrence"  and  "wlll- 
fttlness."  Talbert  v.  Charleston  &  W.  C.  Ry., 
65  S.  E.  188,  139,  75  S.  O.  186. 

The  act  of  doing  a  thing  intentionally, 
recklessly,  without  regard  to  propriety  or  the 
rights  of  others  by  the  act  of  the  will  (thus, 
the  fact  that  plaintiff,  a  peddler,  "wiUfully- 
and  wantonly  entered  defendant's  house, 
where  he  was  attacked  by  a  dog),  did  not 
constitute  provocation  to  the  dog,  since  the 
willfulness  and  wantonness  of  the  act  were 
not  in  the  outward,  visible  aspect  of  the  act, 
but  in  the  mind  of  the  actor.  (Carroll  v.  Mar- 
coux,  56  Atl.  848,  850,  98  Me.  259. 

The  term  "willful  wrong"  contemplates 
the  doing  of  an  act  intended  to  injure  the 
legal  rights  of  another  or  the  doing  of  an 
act  so  certain  to  cause  injury  that  the  doer 
must  be  deemed  to  have  intended  that  partic- 
ular injury.  Koerber  v.  Patek,  102  N.  W.  40, 
45,  123  Wis.  453,  68  L.  R.  A.  956. 
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Ky.  St  ld03»  I  1149,  defining  **wilUul 
murder/'  does  not  create  a  new  statutory 
crime,  but  only  appends  one  of  the  elements 
of  and  fixes  the  punishment  for  the  common- 
law  offense,  so  that  an  indictment  charging 
defendant  with  "murder/'  instead  of  "will- 
fnl  murder/'  sufficiently  charged  the  offense 
defined  by  such  section.  Metcalfe  t.  Com- 
monwealth (Ky.)  86  S.  W.  534,  535. 

The  word  "willful,"  as  used  in  the  min- 
ers' act,  is  not  alone  used  in  the  sense  that  it 
implies  a  wrongful  Intent,  but  it  is  employed, 
likewise,  as  including  a  conscious  failure  to 
perform  or  meet  a  duty  imposed  by  statute. 
Springfield  Coal  Min.  Co.  v.  Gedutia,  127  111. 
App.  327,  329. 

To  be  guilty  of  "willful"  or  wanton  con- 
duct causing  injury,  the  person  charged 
therewith  must  be  conscious  of  his  conduct, 
and  conscious  from 'his  knowledge  of  existing 
conditions,  that  injury  would  likely  or  prob- 
ably result  therefrom,  and  that,  with  reck- 
less indifference  to  consequences,  he  con- 
sciously and  intentionally  does  some  wrong- 
ful act,  or  omits  some  known  duty  which 
produces  injury.  Montgomery  St  Ry.  ▼. 
Rice,  38  South.  857,  142  Ala.  674. 

An  intentional  and  unreasonable  refusal 
by  a  telegraph  company  to  receive  and  trans- 
mit a  proper  message,  for  whose  trans- 
mission payment  has  been  tendered,  is  a 
**willful"  refusal,  within  Rev.  Laws,  c.  122, 
i  10,  imposing  a  penalty  on  a  company  will- 
fully refusing  to  receive  and  transmit  mes- 
sages. Vermilye  v.  Postal  Tel.  Cable  Co. 
of  Massachusetts,  91  N.  E.  904,  905»  205  Mas& 
598,  30  L.  R,  A.  (N.  S.)  472. 

Under  Revisal  1905,  |  3294,  making  it  a 
misdemeanor  to  willfully  violate  any  regula- 
tion of  the  board  of  agriculture  for  the  quar- 
antine of  animals,  etc.,  in  a  prosecution  for 
"allowing"  a  cow  to  run  at  large,  by  reason 
of  which  she  strayed  from  quarantined  ter- 
ritory into  territory  free  from  infection,  the 
mere  fact  that  the  defendant  allowed  the 
cow  to  run  at  large  and  that  she  crossed  the 
line  was  sufficient  to  establish  that  he  "will- 
fully" allowed  her  to  move  across  the  line. 
State  V.  Garner,  74  S.  E.  458,  158  N.  C.  630. 

A  "wUlful  injury"  involves  a  deliberate 
purpose  not  to  discharge  some  duty  neces- 
sary to  safety,  which  duty  the  person  owing 
it  has  assumed  by  contract,  or  which  is  im- 
posed on  him  by  law.  It  is  differentiated 
from  negligence  by  the  fact  that  the  lat- 
ter arises  from  inattention  or  thoughtless- 
ness. The  word  "willful"  or  "willfully"  as 
used  in  this  connection  means  the  quality  of 
being  willful,  obstinate,  stubborn,  perverse, 
voluntary.  As  so  used,  it  implies  nothing 
blamable,  but  merely  that  the  person  of 
whose  action  or  default  the  expression  is 
used  is  a  free  agent  and  that  what  has  been 
done  arises  from  the  spontaneous  action  of 
his  wilL  It  implies  nothing  more  than  that 
he  knows  what  he  is  doing,  and  intends  to 


do  what  he  is  doing,  and  is  a  free  agent. 
Southern  Ry.  Co.  v.  McNeeley,  88  N.  B.  710, 
711,  44  Ind.  App.  126. 

A  statute  providing  that,  when  a  dog 
shall  do  any  damage,  the  owner  shall  be  li- 
able therefor  does  not  render  the  owner  lia- 
ble for  all  damages  done  by  it,  but  wheii 
one's  conduct  toward  a  dog  is  "willful,"  in 
the  sense  of  intentional,  pnrposely,  and  know- 
ingly, and  such  as  is  calculated  to  provoke 
it  to  the  actual  damage,  the  consequences 
in  law  are  referable  to  him.  Kelley  v.  Kll- 
lourey,  70  Atl.  1031,  1032,  81  Conn.  320,  129 
Am.  St  Rep.  220,  15  Ann.  Cas.  163. 

It  is  not  every  intentional  act  that  is  a 
willful  or  wanton  act  When  used  in  a  penal 
statute,  the  word  "willful"  means  more  than 
it  does  in  common  parlance.  It  means  with 
evil  intent,  or  legal  malice,  or  without  rea- 
sonable ground  for  believing  the  act  to  be 
lawful.  In  common  parlance  it  is  used  in 
the  sense  of  intention,  as  distinguished  from 
accidental  or  Involuntary.  To. make  the  kill- 
ing of  the  sheep,  therefore,  a  willful  act,  it 
must  have  been  committed  with  an  evil  in- 
tent, with  legal  malice,  and  without  legal 
justification.  In  a  trial  for  malicious  mis- 
chief in  shooting  a  dog,  evidence  that  the 
presence  of  dogs  among  defendant's  sheep  at 
the  time  of  the  killing  would  have  frightened 
the  sheep,  and  caused  the  ewes,  which  were 
heavy  with  lambs,  to  lose  them,  was  admis- 
sible, to  rebut  the  charge  of  malice  and  wan- 
tonness in  shooting  the  dog.  Caldwell  v. 
State,  115  S.  W.  597,  55  Tex.  Cr.  R.  164,  131 
Am.  St.  Rep.  809  (quoting  and  adopting 
Thomas  v.  State,  14  Tex.  App.  200). 

To  constitute  a  "willful  injury/'  there 
must  be  a  design,  purpose,  intent  to  do  wrong 
and  inflict  injury.  Then  there  is  that  reck- 
less indifference  or  disregard  of  the  natural 
or  probable  consequences  of  doing  an  act, 
or  omission  of  an  act,  designated,  whether 
accurately  or  not,|in  our  decisions,  as  'wan- 
ton negligence,'  to  which  is  imputed  the  same 
degree  of  culpability,  and  held  to  be  equiva- 
lent to  willful  injury.  A  purpose  or  Intent 
to  injure  is  not  an  ingredient  of  wanton  neg- 
ligence. Where  either  of  those  exist,  if 
damage  ensues,  the  injury  is  willful.  In 
wanton  negligence,  the  party  doing  the  act  or 
failing  to  act  is  conscious  of  his  conduct,  and, 
without  having  the  intent  to  injure,  is  con- 
scious, from  his  knowledge  of  existing  cir- 
cumstances and  conditions,  that  his  conduct 
will  likely  or  probably  result  in  injury,  and 
that  wanton  negligence,  which  is  the  equiva- 
lent of  willful  injury,  drawn  and  applied  in 
our  decisions.  Lacey  v.  Louisville  &  N.  R.  Co.. 
152  Fed.  134,  136,  81  C.  C.  A.  352  (quoting 
and  adopting  McGhee  v.  Campbell,  101  Fed. 
936,  42  C.  C.  A.  94;  Birmingham  Railway  & 
Electric  Co.  v.  Bowers,  20  South.  345,  110 
Ala.  328,  331;  citing  and  adopting  Alabama 
G.  S.  R.  Co.  V.  Hill,  8  South.  90,  90  Ala.-  71, 
9  Lb  R.  A.  442,  24  Am.  St  Rep.  764;   Louis- 
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ville  &  K  R.  Ck).  T.  Markee,  15  South.  511, 
103  Ala.  160,  49  Am.  St  Rep.  21;  Louis- 
ville &  N.  R.  Co.  V.  Orr,  26  South.  35,  121 
Ala.  489). 

Literally  construed,  the  word  "willfully/' 
as  used  in  Wis.  St  1898,  §  4466a,  which  im- 
poses imprisonment  or  fine  on  persons  who 
combine  to  willfully  or  maliciously  injure 
another  in  his  reputation,  trade,  business,  or 
profession,  by  any  means  whatever,  etc.* 
would  embrace  all  injuries  intended  to  fol- 
low from  the  parties'  acts,  though  they  were 
intended  only  as  the  necessary  means  to  ul- 
terior gain  for  the  parties  themselves.  Tak- 
en in  that  way,  the  word  would  hit,  making  a 
new  partnership  if  it  was  Intended  thereby 
to  hurt  some  one's  else  business  by  competi- 
tion. Alkens  v.  Wisconsin,  25  Sup.  Ct  3, 
4,  195  U.  S.  194,  49  L.  Ed.  154. 

Rev.  Laws  1902,  c.  Ill,  t  124,  requires 
railroad  tracks  to  be  laid  across  public  ways 
so  as  not  to  obstruct  them,  and  chapter  111, 
§  196,  prohibits  the  willful  or  negligent  ob- 
struction of  a  crossing  by  a  railroad  company 
for  more  than  five  minutes  at  one  time. 
Held,  that  the  words  "wUlfully"  or  "negU- 
gently"  did  not  limit  the  absolute  prohibition 
of  the  obstruction  of  a  street  crossing  for 
more  than  five  minutes,  and  it  was  no  de- 
fense that  the  valves  on  the  air  brakes  had 
been  maliciously  opened  by  strangers  with- 
out defendant's  knowledge,  and  that  the 
train  could  not  be  operated  within  the  period, 
owing  to  the  delay  required  to  find  and  close 
the  valves.  Commonwealth  v.  New  York 
Cent  &  H.  R.  R.  Co.,  88  N.  B.  764,  765,  202 
Mass.  304,  23  L.  R.  A.  (N.  S.)  350,  132  Am. 
St  Rep.  507,  16  Ann.  Cas.  587. 

Pen.  Code,  {  397,  subd.  1,  declares  a  per- 
son who  willfully  violates  any  lawful  order 
or  regulation  of  a  local  board  of  health  or 
local  health  officer  guilty  of  a  misdemeanor. 
Yonkers  City  Charter,  tit.  6,  {  10,  declares 
any  person  willfully  violating  any  lawful 
ordinance  guilty  of  a  misdemeanor.  An  in- 
formation charged  an  unlawful  violation  of 
Yonkers  Sanitary  Code,  art.  15,  §  144,  by 
using  a  building  as  a  boarding  and  lodging 
house  for  over  200  men;  the  building  not 
being  constructed  as  required  by  Yonkers 
Sanitary  Code,  and  especially  of  article  15 
thereof.  Held,  that  as  the  information  did 
not  charge,  in  terms  or  in  substance,  that 
the  violation  was  "willful,",  it  charged  no 
crime;  the  term  "willful"  in  the  statutes  hav- 
ing a  substantial  meaning.  People  v.  Potter, 
112  N.  Y.  Supp.  298,  300. 

The  enforcement  of  the  law  In  cities  of 
the  metropolitan  class  is  placed  by  the  I^c:- 
islature  directly  under  the  control  of  the 
board  of  fire  and  police  commissioners,  of 
which  the  mayor  is  principal  ofldcer.  The 
chief  of  police  is  appointed  by  the  board 
and  removable  at  its  pletisure.  It  is  the  duty 
of  tlie  mayor  to  "order,  direct  and  enforce" 
the  law.    Comp.  St  1911,  a  12a,  i  65.    If 


the  board  directs  In  what  manner  and  to 
what  extent  the  law  for  the  suppression  of 
prostitution  and  the  sale  of  intoxicating 
liquors  shall  be  enforced,  and  the  chief  of 
police  in  good  faith  believes  it  la  his  duty 
to  be  governed  by  the  established  policy  of 
the  board  and  the  directions  of  the  mayor, 
and  faithfully  enforces  the  law  accordingly, 
it  cannot  be  found  that  he  did  ''willfully 
fail,  neglect,  or  refuse  to  enforce  any  law 
which  it  is  made  his  duty  to  enforce."  Comp. 
St  1911,  a  71,  §  la.  State  ex  rel.  Thompson 
V.  Donahue,  135  N.  W.  1030,  1034,  01  Neb. 
311,  Ann.  Cas.  1913D,  18. 

Acts  30th  Leg.  1907,  p.  81,  c  19,  declares 
that  in  all  prosecutions  for  felonies  defend- 
ant must  be  personally  present  when  verdict  is 
heard,  unless  he  escaped  after  commence- 
ment of  trial,  provided  that  in  all  cases  the 
verdict  may  be  received  in  his  absence  when 
such  absence  is  "willful  or  voluntary."  Held, 
that  "voluntary"  as  so  used  means  proceed- 
ing from  the  will;  produced  In  or  by  an  act 
of  choice;  done  by  design  or  intention;  un- 
constrained by  external  interference,  force, 
or  influence;  not  prompted  or  suggested  by 
another;  so  that  where  accused  was  on  ball 
during  his  trial,  and  during  the  Jury's  consid- 
eration of  the  case,  while  court  was  not  in 
session,  was  at  his  boarding  house  within  two 
blocks,  and  on  the  jury  returning  a  verdict 
the  Judge  was  informed  defendant  had  been 
notified  by  telephone  and  was  on  his  way  to 
the  courthouse,  which  he  reached  Just  after 
verdict  was  received  and  the  Jury  discharg- 
ed, and  dispersed,  his  absence  was  neither 
voluntary  nor  willful,  and  reception  of  the 
verdict  of  guilty  in  his  absence  was  reversi- 
ble error.  Derden  v.  State,  120  S.  W.  485, 
488,  66  Tex.  Cr.  R.  396. 

The  application  for  a  life  insurance  pol- 
icy, which  was  expressly  made  a  part  of  the 
policy,  contained  a  stipulation  limiting  the 
time  within  which  any  action  should  be 
brought.  A  complaint,  in  an  action  on  the 
policy,  allepred  that  insurer  "purposely  and 
willfully  concealed"  from  plalntlflP  the  con- 
tents of  the  application  to  Induce  her  to  de- 
lay the  bringing  of  the  suit  until  after  the 
expiration  of  the  time  limited,  and  purpose- 
ly, willfully,  and  with  intent  to  defraud  in- 
duced her  to  delay  the  bringing  of  the  ac- 
tion until  the  time  limited  had  elapsed,  and 
that  she  was  never  able  to  obtain  an  inspec- 
tion of  the  application,  and  that  the  copy 
attached  to  the  complaint  was  a  copy  of  the 
application  as  furnished  by  insurer  after  re- 
peated demands  therefor,  and  that  the  ap- 
plication was  not  furnished  until  after  the 
expiration  of  the  time  limited.  Held,  that 
the  complaint  was  insufficient  for  failing  to 
aver  facts  on  which  to  predicate  relief  from 
the  consequences  of  the  delay;  the  words 
"purposely"  and  "willfully"  adding  nothing 
to  the  charge  that  the  Insurer  concealed  the 
contents  of  the  application,  for  "to  conceal" 
means  purposely   to   keep  from   discovery. 
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0111  V.  Manliattaxi  Life  Ihb.  Od.»  95  Pac  89, 
90,  11  Ariz.  23i 

Aooideatal  cHitJagnisheil 

"Willfur'  and  ••willfuUy"  mean  inten- 
tional or  intentionally  and  not  accidental  or 
accidentally.    Hill   v.   Commonwealth   (Ky.) 

91  S.  W.  1123,  1124;  State  v.  Brown,  79  S. 
W.  1111,  1112,  181  Mo.  192;    Same  v.  Todd, 

92  S.  W.  674,  676.  194  Mo.  377;  Same  v.  Mc- 
Carver,  92  S.  W.  684,  686,  194  Mo.  717;  Same 
V.  Vaughan,  98  S.  W.  2,  5,  200  Mo.  1;  Same 
y.  Atchley,  84  S.  W.  984.  988,  186  Mo.  174. 

The  word  "willfully'*  implies  a  purpose 
or  willingness  to  commit  the  act  referred  to, 
and  excludes  the  inference  that  it  might 
have  resulted  from  accident  or  mistake. 
State  V.  Edmunds,  104  N,  W.  1115,  1117,  20 
S.  D.  135. 

"WUlfully,"   as  used  in   criminal   law, 

means    intentionally   and  not    accidentally. 

State  y.  Kinder,  83  S.  W.  964.  969,  184  Mo. 
276. 

"Willful,'*  as  used  In  defining  murder, 
means  intentional,  not  accidental.  State  y. 
Hottman,  94  S.  W.  237,  2^9,  196  Mo.  110. 

"Willfully,"  as  used  with  reference  to 
the  commission  of  assault  with  intent  to  kill, 
means  intentional,  not  accidental.  State  y. 
Temple,  92  S.  W.  494,  496.  194  Mo.  2^. 


»» 


In  a  prosecution  for  conspiracy  to  mur 
der,  an  instruction  that  the  words  "willful 
and  "willfully"  mean  intentional,  not  acci- 
dental or  voluntary,  is  correct  Gambrell  v. 
Commonwealth,  113  S.  W.  476,  480,  130  Ky. 
513. 

The  word  ••willful"  in  an  instruction 
declaring  that,  where  the  act  of  killing 
another  is  done  willfully,  feloniouslyi  and 
with  malice  aforethought,  accused  is  guilty 
of  murder,  means  intentional,  not  accidental. 
Combs  y.  Commonwealth  (Ky.)  112  S.  W.  658, 
660. 

The  word  "willful,**  as  used  in  an  in- 
dictment charging  "willful*'  murder  and  in 
the  Instructions  defining  "willful  murder" 
and  "voluntary  manslaughter,**  means  Inten- 
tionally, not  accidental  or  Involuntary.  Ball 
v.  Commonwealth,  101  S.  W.  956,  960,  126 
Ky.  601. 

The  word  "willfully,**  as  used  In  Rev. 
St.  U.  S.  §  5341,  defining  manslaughter,  is 
synonymous  with  "intentionally"  or  "de- 
signedly.** without  lawful  excuse,  not  acci- 
dental. O'Barr  v.  United  States,  105  Pac. 
0S8.  989.  3  Okl.  Cr.  319,  139  Am.  St  Rep. 
959. 

An  indictment  against  a  railroad  com- 
pany for  "willfully**  obstructing  a  street 
crossing  for  an  unreasonable  length  of  time, 
by  the  use  of  the  word  "willfully,**  meant 
that  the  crossing  was  intentionally  obstruct* 
ed,  and  not  accidentally.  Louisville  &  N.  R. 
Oo.  y.  Commonwealth  (Ky.)  112  S.  W.  573. 

4  WDS.&  P.2D  See.— 82 


"Willfully**  is  a  word  generally  construed 
to  mean  intentionally  instead  of  accidentally, 
but  occasionally  in  cases  dealing  with  certain 
offenses,  among  which  is  willfully  maiming 
stock,  etc.,  it  carries  the  idea  of  evil  intent. 
State  y.  Prater,  109  S.  W.  1047,  1049,  130 
Mo.  App.  848. 

An  instruction  defining  "murder  in  the 
second  degree*'  as  the  killing  of  a  human  be- 
ing "willfully,  premedltatedly  and  with  mal- 
ice aforethought."  and  then  defining  "will- 
fully** to  mean  intentionally,  not  by  acci- 
dent, "premedltatedly**  to  mean  thought  of 
beforehand  for  any  length  of  time,  however 
short,  and  stating  that  "malice"  did  not 
mean  mere  hatred  or  dislike,  but  that  condi- 
tion of  mind  which  prompted  a  person  to  in- 
tentionally take  the  life  of  another,  and  that 
"malice  aforethought"  meant  malice  with 
premeditation,  properly  defined  "murder  in 
the  second  degree."  State  v.  Myers,  121  S. 
W.  131,  136,  221  Mo.  598. 

Where  a  petition  in  an  action  for  dam- 
ages for  wrongful  diversion  and  discharge  of 
rainwater  by  defendant  against  the  owner  of 
adjoining  lands  alleges  that  such  act  was 
done  willfully  and  maliciously,  the  word 
"willfvlly"  means  on  purpose,  and  not  acci- 
dentally; not  necessarily  on  purpose  to  pro- 
duce the  injury,  but  done  of  purpose,  and  not 
the  consequence  of  a  mere  accidental  act.  so 
that  proof  that  it  was  done  "willfully**  and 
maliciously  in  that  sense  was  not  necessary. 
Thoele  v.  Marvin  Planing  Mill  Co.,  148  S.  W. 
413,  417, 165  Mo.  App.  707. 

The  word  "willfully,"  as  used  in  TJ.  S. 
Comp.  St  1901,  S  5341,  making  one  who  un- 
lawfully and  "willfully,"  but  without  malice. 
Injures  another,  from  which  injury  the 
other  dies,  guilty  of  manslaughter,  means 
not  merely  voluntarily,  hut  with  a  bad  pur- 
pose. It  is  a  synonymous  term  with  ^'inten- 
tionally,** "designedly.**  "without  lawful  ex- 
cuse*' ;  that  is,  not  accidental.  It  is  frequent- 
ly understood  as  signifying  an  evil  intent 
without  JustiflaMo  excuse.  Miller  v.  State, 
107  Pac.  948,  3  Okl.  Cr.  575  (citing  Thomp. 
Tr.  2209). 

Bad  pmrpose 

"Willful"  indicates  a  bad  purpose  with 
evil  intent.  State  v.  Fairbanks.  39  South. 
448,  444,  115  La.  457  (citing  [Am.  &  Eng.] 
Cyc.  vol.  12,  p.  151). 

In  a  penal  statute,  the  word  "willful** 
generally  means  with  a  bad  or  evil  purpose, 
without  ground  for  believing  the  act  to  be 
lawful.  Roby  v.  Newton,  49  S.  E.  C94,  696, 
121  Ga.  679.  68  L.  R.  A.  COl  (clUng  Hateley  v. 
State,  44  S.  E.  852,  118  Ga.  81). 

The  word  "willful**  In  a  criminal  statute 
means  not  only  designedly,  but  with  a  bad 
purpose.  State  v.  Clifton.  67  S.  B.  751,  752, 
152  N.  O.  800,  28  L.  R.  A.  (N.  S.)  673  (quoting 
8  Words  and  Phrases,  p.  7469). 
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The  word  "willfully,"  within  U.  S.  Comp. 
8t  1901,  §  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  Injures 
another,  of  which  injury  the  other  dies,  guilty 
of  manslaughter,  means  not  merely  volun- 
tarily, but  with  a  bad  purpose,  being  syn- 
onymous with  "intentionally,"  "designedly," 
"without  lawful  excuse."  Miller  y.  State, 
107  Pac.  948,  3  Okl.  Cr.  575. 

Deliberation  and  premeditatiom 

The  word  "willful,"  when  used  in  a 
statute  creating  an  offense,  implies  the  doing 
of  the  act  purposely  and  deliberately  in  vio- 
lation of  law.  State  v.  Banks,  57  S.  E.  174, 
176,  143  N.  O.  652. 

The  term  "willful,"  used  in  P.  L.  1898, 
p.  824,  providing  that  any  willful,  deliberate, 
and  premeditated  killing  should  be  murder 
in  the  first  degree,  implies  a  state  of  mind 
which  is  the  consequence  of  premeditation 
and  deliberation.  State  v.  Mangano,  72  Atl. 
366,  367,  77  N.  J.  Law,  544. 

Pub.  Acts  1901,  c.  154,  provides  that 
every  person  who  shall  willfully  sell  or  offer 
to  sell  the  flesh  of  any  calf  less  than  four 
weeks  old  when  killed  shall  be  punished  by  a 
fine,  etc.  Held,  that  guilty  knowledge  was 
an  essential  element  of  the  crime  defined  by 
such  act,  and  it  was  therefore  error  for  the 
court  to  charge  that  by  "willfully  selling" 
was  meant  deliberately  selling,  without  re- 
gard to  defendant's  motive.  State  v.  Nus- 
senholtz,  55  AtL  589,  591,  76  Conn.  92. 

A  "willful  injury"  involves  a  deliberate 
purpose  not  to  discharge  some  duty  necessary 
to  safety,  which  duty  the  person  owing  it 
has  assumed  by  contract,  or  which  is  impos- 
ed on  him  by  law.  It  is  differentiated  from 
negligence  by  the  fact  that  the  latter  arises 
from  inattention  or  thoughtlessness.  The 
word  "willful"  or  "willfully"  as  used  in  this 
connection  means  the  quality  of  being  will- 
ful, obstinate,  stubborn,  perverse,  voluntary. 
As  so  used,  it  implies  nothing  blamable,  but 
merely  that  the  person  of  whose  action  or  de- 
fault the  expression  is  used  is  a  free  agent, 
and  that  what  has  been  done  arises  from  the 
spontaneous  action  of  his  will.  It  implies 
nothing  more  than  that  he  knows  what  he  is 
doing,  and  intends  to  do  what  he  Is  doing,  and 
Is  a  free  agent  Soul  hern  Ry.  Co.  v.  McNee- 
ley,  88  N.  E.  710,  711,  44  Ind.  App.  126. 

Kirby's  Dig.  |  2228,  provides  that  an  In- 
dictment is  sufficient  if  it  can  be  understood 
therefrom,  among  other  things,  that  the  act 
or  omission  charged  as  the  offense  is  stated 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  Judgment  on  convic- 
tion according  to  the  right  of  the  case.  By 
section  2242  the  words  used  in  an  indictment 
must  be  construed  according  to  their  usual 
acceptation  in  common  language.  Section 
2243  requires  it  to  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and 
concise  language,  so  as  to  enable  a  person 
of  common  understanding  to  know  what  Is 


intended.  Held,  that  an  indictment  nefng 
the  words  "unlawful,  feloniously,  of  hia  mal- 
ice aforethought,  with  deliberation  and  pre- 
meditation," td  characterize  the  act  charged 
clearly  and  certainly  that  it  was  "wiUfol," 
and  fully  met  the  requirements  of  these  stat- 
utes. Harding  v.  State,  126  S.  W.  90,  91*  94 
Ark.  66. 

Design 

The  word  "willfully .••  as  used  In  Rev.  St 
U.  S.  {  5341,  defining  manslaughter,  is  syn- 
onymous with  "designedly,"  without  lawful 
excuse,  not  accidental.  O'Barr  v.  United 
States,  105  Pac.  988,  989,  3  OkL  Gr.  319,  139 
Am.  St  Bep.  959. 

A  willful  act  is  one  done  subject  to  the 
volition  and  will  of  the  doer  and  intentional- 
ly, and  a  willful  or  malicious  injury  is  one 
caused  by  design.  Willfulness  and  malice 
alike  Import  intent,  and  the  characteristic 
element  of  "willfur*  or  "malicious  injury"  ia 
the  design  to  injure,  either  actually  entertain- 
ed or  to  be  implied  from  the  conduct  and  cir- 
cumstances. Sharkey  v.  Skilton,  77  AtL  960, 
951,  83  Conn.  503. 

There  is  a  "willful  killing,'*  within  the 
statute  defining  murder,  wherever  there  is 
simply  a  specific  intent,  a  design  or  purpose 
formed,  to  take  life.  Smith  v.  State,  55  S.  B. 
475,  126  Ga.  644  (citing  People  v.  Poole,  27 
Cal.  572,  585). 

The  word  "willfully,"  within  U.  S.  Comp. 
St  1901,  §  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  injures 
another,  of  which  injury  the  other  dies,  guilty 
of  manslaughter,  means  not  m^ely  vol- 
untarily, but  with  a  bad  purpose,  being  syn- 
onymous with  "intentionally,"  "designedly," 
"without  lawful  excuse.*'  BiiUer  t.  States 
107  Pac.  948,  8  OkL  Or.  575. 

Under  Oiv.  Code  Cal.  |  2^29,  providing 
that  *'an  insurer  is  not  liable  for  a  loss  caus- 
ed by  the  willful  act  of  the  insured^  but  he  is 
not  exonerated  by  the  negligence  of  the  in- 
sured, or  of  his  agents  or  others,"  expressly 
made  a  part  of  a  marine  policy  on  a  cargo^ 
there  can  be  no  recovery  for  loss  or  damage 
resulting  directly  from  the  act  of  the  master 
in  designedly  undertaking  to  force  the  vessel 
throiigh  floating  ice  on  a  voyage  to  Alaska* 
with  knowledge  of  the  dangers  to  be  encoun- 
tered, and  with  ample  time  to  have  avoided 
them,  In  order  to  arrive  more  quickly  at  his 
destination  and  secure  a  better  market  for 
his  cargo.  Such  conduct  is  not  mere  negli- 
gence but  is  a  willful  omission  to  perform 
his  legal  duty  and  an  intentional  commission 
of  a  wrongful  act.  The  court  quoted  from 
the  opinion  of  Chief  Justice  Shaw  in  Chan- 
dler V.  Worcesttf  Mut  Fire  Ins.  Ca,  3  Cnsh. 
(Mass.)  328,  which  was  an  action  on  a  firs 
policy:  "By  an  intent  to  bam  the  building 
we  understand  a  purpose  manifested  and  fol- 
lowed by  some  act  done,  tending  to  carry 
that,  purpose  into  effect,  bat  not  including  a 
mere  nonfeasance.    Suppose  the  aasaied*  ta 
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Ms  own  houBe*  sees  the  burning  coals  in  the 
fireplace  roll  down  onto  the  wooden  floor, 
and  does  not  brush  them  up.  This  would  be 
mere  nonfeasance.  It  would  not  prove  an 
intent  to  bum  the  building;  but  it  would 
show  a  culpable  recklessness  and  Indiffer- 
ence to  the  rights  of  others.  •  •  •  To 
what  extent  such  negligence  must  go,  in  or- 
der to  amount  to  gross  mLscouduct  it  is  diffi- 
cult, by  any  definitive  or  abstract  rule  of 
law,  Independently  of  circumstances,  to  des- 
ignate. The  doctrine  of  the  civil  law,  that 
'crassa  negligent ia*  was  of  itself  proof  of 
fraud,  or  equivalent  to  fraudulent  purpose  or 
design,  was  no  doubt  founded  in  the  con- 
sideration that  although  such  negligence  con- 
sists in  doing  nothing,  and  is  therefore  a 
nonfeasance,  yet  the  doing  of  nothing,  when 
the  slightest  care  or  attention  would  prevent 
a  great  injury,  manifests  a  willingness,  dif- 
fering little  in  character  from  a  fraudulent 
and  criminal  purpose,  to  commit  such  inju- 
ry." Standard  Marine  Ins.  Co.,  Limited,  or 
Liverpool,  Eng.,  v.  Nome  Beach  Litherage  & 
Transp.  Co.,  133  Fed.  636,  648,  67  O.  C.  A. 
602,  1  L.  R.  A.  (N.  S.)  1095. 

£▼11  intent,  etc. 

In  the  criminal  law  "willful"  Involves 
evil  intent  or  legal  malice.  State  v.  McAloon, 
124  N.  W.  1067,  142  Wis.  72. 

In  a  penal  statute  the  word  "willful" 
generally  means  with  a  bad  or  evil  purpose, 
without  ground  for  believing  the  act  to  be 
lawful.  Roby  v.  Newton,  49  S.  B.  691,  696, 
121  Ga.  679,  68  L.  R.  A.  601  (citing  Hateley 
v.  State,  118  Ga.  81,  44  S.  E.  852). 

The  term  "willful"  signifies  with  evil 
intent  or  legal  malice,  or  without  legal  ground 
to  believe  the  act  to  be  lawful ;  and  the  court 
should,  as  an  essential  part  of  the  law  of 
the  case,  instruct  the  Jury  as  to  the  legal 
meaning  of  the  term.  Windom  v.  State,  119 
S.  W.  309,  56  Tex.  Cr.  R.  198. 

To  willfully  fail,  neglect,  or  refuse  to  en- 
force a  law  involves  more  than  oversight  or 
carelessness  or  voluntary  neglect  It  must 
be  prompted  by  some  evil  intent,  or  legal 
malice,  or,  at  least,  be  without  sufficient 
grounds  to  believe  that  he  is  performing  his 
duty.  State  ex  rel.  Thompson  t.  Donahue, 
135  N.  W.  1030,  1034,  91  Neb.  311,  Ann.  Cas. 
1913D,  18. 

The  word  "willfully,"  when  used  In 
statutes  to  describe  acts  punishable  crimin- 
ally, includes,  in  addition  to  mere  purpose  to 
do  the  act,  a  purpose  to  do  wrong.  It  in- 
volves evil  intent  or  legal  malice,  and  is  used 
to  characterize  >an  act  done  wantonly,  or  one 
which  a  man  of  reasonable  knowledge  and 
ability  must  know  to  be  contrary  to  his  duty. 
Brown  vi  State,  119  N.  W.  338,  340,  137  Wis. 
643. 

The  word  "willfully,"  as  used  in  U.  S. 
Comp.  St.  1901,  f  5341,  making  one  who  un- 
lawfully and  "willfully,"  but  without  malice, 


injures  another,  from  which  injury  the  ot^er 
dies,  guilty  of  manslaughter,  means  not  mere- 
ly voluntarily,  but  with  a  bad  purpose.  It  is 
a  synonymous  term  with  'Intentionally,"  "de- 
signedly" "without  lawful  excuse";  that  is 
not  accidental.  It  is  frequently  understood 
as  signifying  an  evil  intent  without  Justifia- 
ble excuse.  Miller  v.  State,  107  Pac.  948,  3 
Okl.  Cr.  575  (citing  Thomp.,  Tr.  2209). 

While  the  word  "willful"  is  sometimes 
i»ynonymous  with  "voluntary"  or  "intention- 
al," yet,  when  used  in  penal  or  quasi  penal 
statutes,  it  usuall'  implies  an  evil  intent, 
and  it  is  so  used  in  Code,  |  1251,  providing 
that  any  county  officer  may  be  removed  for 
willful  misconduct  or  maladministration  in 
office,  so  that,  in  a  proceeding  thereunder  to 
remove  a  county  treasurer,  evidence  of  his 
good  faith  and  innocence  of  Intentional 
wrong  was  admissible,  so  as  to  take  the 
question  of  the  willfulness  of  his  wrongful 
act  to  the  Jury.  State  v.  Meek,  127  N.  W. 
1023,  1024,  148  Iowa,  671,  31  L.  R.  A.  (N.  S.) 
566,  Ann.  Cas.  19120,  1075. 

On  a  prosecution  for  perjury,  a  defini- 
tion of  "willfully"  as  meaning  that  the  act 
of  the  defendant  was  done  with  an  evil  in- 
tent or  without  reasonable  grounds  to  believe 
the  act  to  be  lawful  was  correct.  Clay  v. 
State,  107  S.  W.  1129,  1130,  52  Tex.  Cr.  R. 
555. 

"Willfully"  is  a  word  generally  constru- 
ed to  mean  intentionally  instead  of  accident- 
ally, but  occasionally  in  cases  dealing  with 
certain  oflienses,  among  which  is  willfully 
maiming  stock,  etc.,  it  carries  the  idea  of 
evil  intent  State  v.  Prater,  109  S.  W.  1047, 
1049,  130  Mo.  App.  348. 

"Willful,"  as  used  to  characterize  the 
act  of  shooting  at  a  dog,  so  as  to  render  the 
person  shooting  guilty  of  malicious  mischief, 
means  that  the  act  must  have  been  done  with 
an  evil  intent,  with  legal  malice,  without 
reasonable  ground  for  believing  the  act  to  be 
lawful,  and  without  grounds  Justifying  the 
act.    Ross  v.  State  (Tex.)  108  S.  W.  697. 

The  word  "willful,"  in  an  information 
for  the  "unlawful,"  "willful,"  and  "wanton" 
killing  of  a  dog,  meant  that  the  act  must  be 
done  with  evil  intent,  with  legal  malice,  with- 
out reasonable  ground  for  believing  it  to  be 
lawful,  and  without  grounds  Justifying  the 
act  Henderson  v.  State,  111  S.  W.  736,  53 
Tex.  Cr.  R.  533. 

The  term  "willful"  implies  an  evil  intent 
without  Justifiable  excuse.  Under  Comp. 
Laws,  §  113G1,  making  the  willful  abstraction 
of  papers  and  records  belonging  or  appertain- 
ing to  the  office  of  a  township  a  misdemean- 
or, it  is  necessary,  to  constitute  the  ofTcu^e, 
that  the  abstraction  be  done  with  a  criminal 
intent.  People  v.  Jewell,  101  N.  W.  835,  836, 
138  Mich.  620. 

The  use  of  the  word  "willful"  in  Elklns 
Act  Feb.  19,  1903,  c.  708,  f  1,  to  characterize 
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offenses  thereunder,  conceding  It  to  apply  to 
the  granting  of  rebates  from  the  published 
schedule  rates,  does  not  require  that  there 
should  have  been  an  evil  intent  to  constitute 
the  offense,  hut  it  is  suihcient  if  the  act  was 
done  knowingly  and  purposely.  Chicago,  St 
P.,  M.  &  O.  Ry.  Co.  V.  United  States,  102 
Fed.  835,  841,  90  0.  C.  A,  2U. 

The  word  •*willful,"  as  used  in  Rev.  St 
U.  S.  §  5341,  defining  ''manslaughter"  as  the 
unlawful  and  willful  killing  of  another  with- 
out malice,  means  done  wrongfully,  with  evil 
intent  It  means  any  act  which  a  person  of 
reasonable  knowledge  and  ability  must  know 
to  be  contrary  to  duty;  and,  while  the  act 
must  be  done  with  evil  design  and  knowingly, 
still  a  killing  which  takes  place  under  circum- 
stances showing  a  reckless  disregard  for  the 
life  of  another,  and  the  reckless  and  negli- 
gent use  of  means  reasonably  calculated  to 
take  the  life  of  another,  would  be  a  killing 
done  willfully.  Roberts  T.  United  States,  12(5 
Fed.  897,  902,  61  C.  C.  A.  427. 

It  is  not  necessary  that  a  mine  examiner 
should  have  had  an  evil  intent  in  order  to 
make  his  failure  to  mark  a  dangerous  place 
in  a  mine  and  report  the  same  to  the  mana- 
ger, as  required  by  the  mines  and  mining  act 
(Hurd's  Rev.  St  1905,  p.  1388,  c.  93,  S  18),  a 
willful  violation  of  such  act,  but  the  words 
••willful  violation"  mean  only  a  conscious  vio- 
lation. Mertens  v.  Southern  Coal  &  Mining 
Co.,  85  N.  E.  743,  745,  235  lU.  540. 

Under  .section  33  of  the  mining  act  of 
1899,  giving  a  right  of  action  for  injuries 
caused  by  any  willful  violation  of  the  provi- 
sions of  the  act,  any  conscious  violation  of 
the  statute  is  a  "willfur*  violation,  although 
not  accompanied  by  an  evil  intent  Kelly viUe 
Coal  Co.  V.  Strlne^  75  N.  E.  875,  880,  217  111. 
616. 

Under  Mines  and  Miners  Act,  {  38,  mak- 
ing a  mining  operator  liable  for  injuries 
caused  by  **willfur'  violation  of  section  98, 
requiring  lights  to  be  maintained  at  the  bot- 
tom of  shafts,  etc.,  a  conscious  violation  of 
the  statutes  is  a  ••willful"  violation;  an  evil 
intent  being  non-essential  to  the  operator's 
liability.  The  word  as  used  in  the  statutes 
implies  nothing  blamable,  but  merely  that 
the  person  of  whose  action  or  default  the 
expression  is  used  is  a  free  agent,  and  that 
what  has  been  done  arises  from  the  spontane- 
ous action  of  his  will.  It  means  that  tne 
person  acting  knows  what  he  is  doing  and 
iutcuds  to  do  what  he  is  doing,  and  is  a  free 
agent,  and  an  owner,  operator,  or  manager, 
who  knowingly  operates  his  mine  without 
conforming  to  the  provisions  of  the  statute, 
willfully  disregards  its  provisions,  and  will- 
fully disregards  the  safety  of  miners  employ- 
ed therein.  Eldorado  Coal  &  Coke  Co.  v. 
Swan,  81  N.  E.  691,  C92,  227  HI.  5SC  (citing 
Odin  Coal  Co.  v.  Denman,  57  N.  E.  192,  191. 
185  in.  413,  418,  76  Am.  St  Rep.  45;  Carter- 
vlUe  Coal  Co.  v.  Abbott,  55  N.  E.  181, 134, 181 J 


111.  495,  502;  Marquette  Third  Vein  Coal  Go. 
V.  DieUe,  70  N.  E.  17,  208  IlL  116 ;  KellyviUe 
Coal  Co.  V.  Strine,  75  N.  E.  375,  217  IlL  516). 

The  term  ••willful  failure,**  as  used  in 
Acts  1905,  giving  a  right  of  action  for  inju- 
ries occasioned  by  any  ^'lolation  or  willful 
failure  to  comply  with  the  provisions  of  the 
act,  implies  more  than  mere  nonconformity, 
inattention,  thoughtlessness,  or  heedlessness, 
and  goes  to  the  intent  implied  in  falling  to  do 
the  thing  after  attention  is  called  to  it  or  no- 
tice given  under  the  statute  by  the  mine  in- 
spector, and  implies  the  intentional  and  con- 
scious violation  and  persistent  refusal  or  neg- 
lect not  necessarily  with  evil  or  malicious 
intent;  it  amounts  to  more  than  mere  pas- 
sive negligence ;  it  is  active  refusal.  Prince- 
ton Coal  Min.  Co.  ▼.  Lawrence,  95  N.  D.  423, 
427, 176  Ind.  469. 

In  Act  June  29,  1906,  c.  3594,  §  3,  known 
as  the  ••28-hour  law,"  which  prohibits  car- 
riers of  live  stock  from  keeping  the  same  con- 
fined for  more  than  28  consecutive  hours 
without  unloading  •'unless  prevented  by  storm 
or  by  other  accidental  or  unavoidable  causes 
which  cannot  be  anticipated  or  avoided  by 
the  exercise  of  due  diligence  and  foresight,'* 
and  imposes  a  penalty  on  any  carrier  which 
••knowingly  and  willfully"  fails  to  comply 
with  its  provisions,  the  word  **willfully"  is 
not  used  as  implying  a  vicious  or  evil  intent 
but  as  meaning  intentionally  or  voluntarily. 
United  States  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
166  Fed.  160, 163;  Same  v.  Union  Pac  E.  Co, 
169  Fed.  65,  67,  68,  94  C.  C.  A«  433. 

Where,  on  a  trial  of  the  presiding  Judge 
of  an  election  on  a  criminal  charge  of  Xalse 
imprisonment,  based  ononis  ordering  the  ar- 
rest and  detention  of  a  voter  having  in  his 
possession  while  preparing  his  ballot  the 
names  of  the  persons  he  proposed  to  vote  for, 
the  defense  was  that  the  Judge  was  ignorant 
of  the  law  and  exceeded  his  authority,  an 
instruction  that  the  word  "willful"  means 
with  e^il  intent  or  legal  malice,  and  that  if 
accused,  without  lawful  authority.  Imprison- 
ed the  voter,  but  a  reasonable  doubt  existed 
whether  the  imprisonment  was  willfully  done^ 
accused  should  be  acquitted,  properly  gave 
accused  the  benefit  of  the  Jury's  b^lef  as  to 
whether  his  act  was  done  wiUfnlly  or  not 
Smyth  V.  State,  103  8.  W.  809,  903,  51  Tez. 
Cr.  R.  408. 

Kirby's  Dig.  |  1899,  makes  it  a  misde- 
meanor to  willfully  and  intentionally  de- 
stroy, injure,  or  obstruct  any  telegraph  or 
telephone  line  and  imposes  a  penalty  of  doa- 
ble damages.  Held,  that  the  words,  '*will- 
fully"  and  "intentionally,"  implied  an  evil 
intent  without  Justifiable  excuse  so  that  the 
destruction  of  a  portion  of  a  telephone  line 
by  a  railway  company  which  ia  mistakenly 
believed  was  an  unlawful  obstruction  of  its 
right  of  way,  and  was  also  a  hindrance  and 
a  menace  to  the  safe  operation  of  the  raUway, 
was  not  an  act  for  which  the  owners  ot  the 
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telephone  line  were  entitled  to  recover  dou- 
ble dan^iges  under  anch  section.  St.  Louis»  I. 
M.  &  S.  Ry.  Co.  V.  BatesvlUe  &  Winerva  Tele- 
phone Co.,  97  S.  W.  660,  662,  80  Ark.  499. 

Under  Kev.  St.  1899,  providing  that  it 
shall  not  be'  necessary  to  show,  in  the  trial 
of  an  oifense  for  malicious  injury  to  property 
specified  in  that  article,  that  the  offense  was 
committed  from  malice  conceived  against  the 
owner  of  the  property  or  against  the  animal 
or  property  itself,  but,  if  the  act  was  wrong- 
fully, intentionally,  and  willfully  done,  it  may 
be  inferred  it  was  done  maliciously,  the  state 
Is  relieved  from  proving  that  malice  was 
held  toward  either  the  owner  or  the  property, 
but  in  both  sections  1988  and  1989  (Ann.  iSt 
1906,  pp.  1332,  1333)  general  malice  is  re- 
tained as  an  element,  and,  though  It  may  be 
inferred  from  certain  facts,  it  is  not  necessari- 
ly to  be  so  inferred,  and  the  prohibited  of- 
fense is  not  **willfully  and  maliciously'' 
committed  unless  the  animal  is  maimed,  beat- 
en, or  tortured  ftom  an  evil  impulse  spring- 
ing from  a  state  of  mind  rendering  the  per- 
petrator indifferent  to  the  sufferings  of  the 
animal  and  the  wrongful  quality  of  the  act. 
State  V.  Prater,  109  S.  W.  1047,  1049,  130 
Mo.  App.  848. 

Intentional 

"A  ^willful  act'  is  one  that  is  inten- 
tional." Brown  v.  Boston  &  M.  R.  R.,  64 
Atl.  194,  201,  73  N.  H.  568. 

The  word  "willful,"  although  broader  in 
its  signification  than  * 'intentional,"  embraces 
the  latter  in  its  meaning.  State  v.  Deliso,  69 
Atl.  218,  222,  75  N.  J.  Law,  808. 

The  word  "willfully"  has  been  construed 
to  mean  intentionally  and  to  be  synony- 
mous therewith.  Roberts  v.  United  States, 
126  Fed.  897,  903,  61  C.  C.  A.  427  (citing  Har- 
rison V.  State,  37  Ala.  156;  State  v.  Preston, 
34  Wis.  675). 

"Willfully"  means  intentionally ;  that  is, 
that  the  person  doing  the  act  intended  at  the 
time  to  perform  the  particular  act  State 
V.  Smith,  105  S.  W.  68,  70,  119  Tenn.  521. 

The  word  "willful,"  as  used  with  relation 
to  penal  offenses,  means  more  than  "inten- 
tional." It  means  an  intentional  act  done 
purposely  to  violate  the  law.  Kendall  v. 
State,  72  S.  E.  164,  1G5,  9  Ga.  App.  794. 

A  "willful  killing"  is  an  intended  kUling. 
Blevins  v.  State,  107  S.  W.  393,  394,  85  Ark. 
195  (citing  Aubrey  v.  State,  35  S.  W.  792,  62 
Ark.  368). 

There  is  a  "willful  killing,"  within  the 
statute  defining  murder,  wherever  there  is 
simply  a  specific  intent,  a  design  or  purpose 
formed,  to  taae  life.  Smith  v.  State,  55  S.  E. 
475,  126  Ga.  544  (citing  People  v.  Poole,  27 
CaL  572,  585). 

•^Willfully"  is  a  word  generally  con- 
strued to  mean  intentionally  instead  of  acd- 
dentaUy,  but  occasionally  in  cases  dealing 


with  certain  offenses,  among  which  is  will- 
fully maiming  stock,  etc.,  it  carries  the  idea 
of  evil  intent.  State  v.  Prater,  109  S.  W. 
1047,  1049,  130  Mo.  App.  348. 

The  intentional  doing  of  a  wrongful  act 
is  sufiicient  to  constitute  "willfulness."  Such 
rule,  however,  does  not  dispense  with  proof 
of  willfulness  as  an  element  of  a  crime,  when 
it  is  Included  in  a  statutory  definition  there- 
of. Des  Moines  v.  CuUer,  123  N.  W.  218,  220, 
144  Iowa,  535. 

In  Gen.  St.  1906,  f  3357,  providing  for 
prosecution  against  one  who  willfully  ob- 
structs or  hinders  the  Uenholder  in  prosecut- 
ing his  rights  against  the  property,  subject 
to  the  lien;  the  word  "willfully"  means  "in- 
tentionally." Sl^uman  v.  Btate^  56  South. 
694,  696,  62  Fla.  84. 

A  charge  on  the  corroboration  of  wit- 
nesses that  if  any  witness  has  "willfully  tes- 
tified falsely"  Is  sufllcient,  without  stating 
that  such  testimony  must  be  "willfully  and 
intentionally  false;"  the  words  ••willfully" 
and  'Intentionally"  being  synonyms  in  such 
case.  State  v.  Winney,  128  N.  W.  680,  681,  21 
N.  D.  72. 

"Willful"  means  on  purpose,  intentional, 
and  where  a  defendant  by  her  conduct  drove 
her  husband  from  his  home  the  desertion 
was  "wiUful."  Hudson  v.  Hudson,  51  South. 
857,  858.  59  Fla.  529,  29  L.  R.  A.  (N.  S.)  614, 
138  Am.  St.  Rep.  141,  21  Ann.  Cas.  278. 

The  word  "willfully"  in  Act  April  24, 
1903,  relating  to  the  killing  of  domestic  ani- 
mals, is  synonymous  with  the  word  "inten- 
tionally." Commonwealth  v.  Frederick,  27 
Pa.  Super.  Ct  228,  230. 

The  word  "willfully,'  as  used  in  United 
States  statutes,  defining  manslaughter,  is 
synonymous  with  'intentionally"  or  "design- 
edly." O'Barr  v.  United  States,  105  Pac. 
988,  989,  3  Okl.  Cr.  319, 189  Am.  St  Bep.  959. 

An  instruction  in  conversion,  authorizing 
exemplary  damages  if  defendant  seized  the 
property  *'willfuliy  or  maliciously  and  with 
intent  to  vex"  plaintiff,  was  erroneous  be- 
cause of  the  use  of  the  word  "or"  instead  of 
the  word  "and,"  for  every  act  intentionally 
done  is  done  willfully.  Baldwin  v.  G.  M. 
Davidson  &  Co.  (Tex.)  127  S.  W.  562,  564. 

The  word  "willfuUy,"  within  U.  S.  Oomp. 
St.  1901,  §  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  injures 
another,  of  which  injury  the  other  dies,  guil- 
ty of  manslaughter  means  not  merely  volun- 
tarily, but  with  a  bad  puriwse,  being  syn- 
onymous with  "intentionally,"  "designedly," 
"without  lawful  excuse."  Miller  v.  State. 
107  Pac.  948,  3  Okl.  Cr.  575. 

The  word  "willful,"  as  used  in  the  pro- 
vision of  the  bankrupt  law  excepting  from 
the  operation  of  a  discharge  judgments  for 
"willful"  injuries,  etc.,  means  "intentional." 
Flanders  v.  Mullin,  66  AtL  789,  790,  80  Vt. 
124,  12  Ann.  Cas.  lOlU 
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The  term  "willful"  as  used  In  Bankr. 
Act  July  1,  1898,  c.  541,  {  17,  providing  that 
a  discharge  in  bankruptcy  shall  relieve  the 
bankrupt  from  all  ^his  provable  debts  except 
Judgments  in  actions  for  willful  and  mali- 
cious injuries  to  the  person  or  property  of 
another,  means  nothing  more  than  intention- 
al. McChristal  v.  Clisbee,  76  N.  B.  511,  190 
Mass.  120,  3  L.  R.  A.  (N.  S.)  702,  5  Ann.  Gas. 
769. 

The  word  **willful,"  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  §  17,  as  amended  by 
Act  Feb.  5, 1903,  c.  487,  {  5,  providing  that  a 
discharge  in  bankruptcy  shall  relieve  the 
bankrupt  from  all  provable  debts  except  lia- 
bilities for  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  "will- 
ful and  malicious"  injuries  to  the  person  or 
property  of  another,  means  nothing  more 
than  intentional;  while  the  word  "malice," 
as  there  used,  is  intended  to  imply  nothing 
more  than  a  disregard  of  duty  which  is  in- 
volved in  the  intentional  doing  of  a  willful 
act  to  the  injury  of  another.  Kavanaugh  v. 
Mclntyre,  112  N.  Y.  Supp.  987,  990.  128  App. 
Div.  722. 

The  word  "willful,"  as  used  in  Pen. 
Code  1895,  {  219,  making  the  willful  cutting 
or  felling  of  timber  upon  the  land  of  another 
without  his  consent  an  indictable  offense, 
means  intentional,  with  a  bad  puri)ose,  an 
evil  purx)ose,  without  grounds  for  believing 
the  act  to  be  lawful.  Black  v.  State,  59  S.  E. 
823,  3  Ga.  App.  297. 

A  "willful"  refusal  or  neglect  of  a  serv- 
ant to  obey  the  lawful  and  reasonable  orders 
of  his  master  or  those  representing  him  Jus- 
tifies his  discharge,  but  a  willful  disobedience 
is  an  intentional  disobedience,  and  is  some- 
thing more  than  a  conscious  failure  to  obey, 
and  involves  a  wrongful  and  perverse  dispo- 
sition, such  as  to  render  his  conduct  unrea- 
sonable and  inconsistent  with  proper  subor- 
dination. Ernst  V.  Grand  Rapids  Engraving 
Ca,  138  N.  W.  1050,  1051,  173  Mich.  254. 

An  intentional  and  unreasonable  refusal 
by  a  telegraph  company  to  receive  and  trans- 
mit a  proper  message,  for  whose  transmis- 
sion payment  has  been  tendered,  is  a  "will- 
ful refusal,"  within  Rev.  Laws,  c.  122,  {  10, 
imposing  a  penalty  on  a  company  willfully 
refusing  to  receive  and  transmit  messages. 
Vermilye  v.  Postal  Telegraph  Cable  Co.  of 
Massachusetts,  91  N.  E.  904,  905,  205  Mass. 
598,  30  L.  R.  A.  (N.  S.)  472. 

An  instruction  that  the  word  "willfully" 
signified  intentionally,  though  not  necessarily 
with  express  intent  or  purpose,  as  used  in  de- 
termining whether  defendant  was  guilty  of 
willful  negligence,  was  correct  so  far  as  it 
went,  and  was  not  prejudicial  for  not  using 
the  words  "actual  intent,"  instead  of  "ex- 
press Intent,"  and  not  explaining  that  con- 
structive intent  was  sufficient  to  constitute 
gross   negligence,   especially   in   absence   of 


request   for   such    explanation.     Barlow   r. 
Foster,  136  N.  W.  822,  826,  149  Wis.  613. 

A  willful  act  is  one  done  si^bject  to  the 
volition  and  will  of  the  doer  and  intentional- 
ly, and  a  willful  or  malicious  injury  is  one 
caused  by  a  design.  Willfulness  and  malice 
alike  import  intent,  and  the  characteristic 
element  of  "willful"  or  "malicious  injury" 
is  the  design  to  injure,  either  actually  enter- 
tained or  to  be  implied  from  the  conduct  and 
circumstances.  Sharkey  ▼.  Skilton,  77  AtL 
950,  951,  S3  Conn.  503. 

An  act  is  "willful"  where  the  resulting 
injury  is  intentional  or  the  natural  and 
probable  consequence  of  the  act  The  word 
*'wanton"  is,  however,  more  comprehensive, 
and  to  constitute  "wantonness"  it  is  not  es- 
sential that  the  injury  should  have  been  In- 
tentional or  the  probable  consequence  of  the 
wrongful  act ;  it  sufficing  that  the  act  indi- 
cates a  reckless  disregard  of  the  rights  of 
others,  a  reckless  Indifference  to  results,  or 
that  the  injury  is  the  likely  and  not  Improb- 
able result  of  the  wrongful  act  Concfain  v. 
El  Paso  &  S.  W.  R.  Co.,  108  Pac.  260,  262, 
13  Ariz.  259,  28  L.  R.  A.  (N.  S.)  88. 

The  word  "willful,"  used  "in  a  statute 
creating  a  criminal  offense,  means  something 
more  than  an  intention  to  do  a  thing.  It 
implies  the  doing  the  act  purposely  and  de- 
liberately; indicating  a  purpose  to  do  it 
without  authority;  careless  whether  he  has 
the  right  or  not;  in  violation  of  law ;  and  it 
is  this  which  makes  the  criminal  intent, 
without  which  one  cannot  be  brought  within 
the  meaning  of  a  criminal  statute."  State 
V.  Morgan,  48  S.  B.  670,  671,  136  N.  C.  628 
(quoting  State  v.  Whitener,  93  N.  C.  090). 

While  the  word  "willful"  is  sometimes 
synonymous  with  "voluntary"  or  'Intention- 
al," yet,  when  used  in  penal  or  quasi  penal 
statutes,  it  usually  implies  an  evil  intent 
and  it  is  so  used  in  Code,  t  1251,  providing 
that  any  county  officer  may  be  removed  for 
willful  misconduct  or  maladministration  in 
office,  so  that,  in  a  proceeding  thereunder  to 
remove  a  county  treasurer,  evidence  of  his 
good  faith  and  innocence  of  intentional  wrong 
was  admissible  so  as  to  take  the  question  of 
the  willfulness  of  his  wrongful  act  to  the 
Jury.  State  v.  Meek,  127  N.  W.  1023,  1024, 
148  Iowa,  671,  31  L.  R.  A«  (N.  S.)  566,  Ann. 
Gas.  1912C,  1075. 

"To  constitute  a  'willful  injury/  the  act 
which  produced  it  must  have  been  intention- 
al or  must  have  been  done  under  such  cir- 
cumstances as  evinced  a  reckless  disregard 
for  the  safety  of  others  and  a  willingness  to 
Inflict  the  injury  complained  of.  It  involves 
conduct  which  is  quasi  crlmlnaL  •  •  •" 
Memphis  St  Ry.  Co.  v.  Roe,  102  S.  W.  343, 
346,  118  Tenn.  601;  Rldeout  v.  Winnebago 
Traction  Co.,  101  N.  W.  672.  674,  123  Wis. 
297,  69  L.  R.  A.  601  (quoting  and  adopting 
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aefinitton  in  LouisviUe,  K.  A.  &  G.  B.  Ck>.  ▼. 
Bryan,  7  N.  B.  807,  808,  107  Ind.  51,  68). 

"To  constitute  a  *wlllful  injury,'  the  act 
which  produced  it  must  have  been  intention- 
al or  must  have  been  done  under  such  cir- 
cumstances as  evidenced  a  reckless  disregard 
for  the  safety  of  others  and  a  wUUngness  to 
inflict  the  injury  complained  ot"  The  in- 
tentional omission  to  perform  a  duty  or  the 
Intentional  doing  of  an  act  contrary  to  duty, 
although  culpable  and  resulting  in  injury, 
falls  short  of  showing  that  the  injury  was 
intentionally  wantonly  inflicted.  Baltimore 
&  O.  S.  W.  R.  Co.  V.  Reynolds,  71  N.  E.  250, 
254,  33  Ind.  App.  219  (quoting  and  adopting 
definition  in  Belt  Railroad  &  Stockyard  Co. 
V.  Mann,  7  N.  E.  893.  107  Ind.  89). 

The  term  "willful  failure"  as  used  in 
Acts  1905,  giving  a  right  of  action  for  injuries 
occasioned  by  any  violation  or  willful  failure 
to  comply  with  the  provisions  of  the  act,  im- 
plies more  than  mere  nonconformity,  inatten- 
tion, thoughtlessness  or  heedlessness,  and 
goes  to  the  intent  implied  in  falling  to  do  the 
thing  after  attention  is  called  to  it  or  notice 
given  under  the  statute  by  the  mine  inspector, 
and  implies  the  intentional  and  conscious 
violation  and  persistent  refusal  or  neglect 
not  necessarily  with  evil  or  malicious  intent ; 
it  amounts  to  more  than  mere  passive  negli- 
gence; it  is  active  refusal.  Princeton  Coal 
Mln.  Co.  V.  Lawrence,  95  N.  E.  423,  427,  176 
Ind.  469. 

In  Pen.  Code,  {  639,  providing  for  the 
punishment  of  a  person  who  "willfully"  re- 
moves, injures,  or  destroys  a  public  highway, 
the  word  "willfully"  means  something  more 
than  a  voluntary  act,  and  more  than  an  in- 
tentional act,  which  is  in  fact  wrongful. 
It  includes  the  idea  of  an  act  intentionally 
done  with  a  wrongful  purpose,  or  with  de- 
sign to  injure  another,  or  one  committed  out 
of  mere  wantonness  or  lawlessness.  People 
V.  GilUes,  109  N.  Y.  Supp.  945,  946,  67  Misc. 
Rep.  568. 

In  an  action  for  injuries  to  a  trespasser 
on  a  freight  train  by  kicking  him  off,  an  in- 
struction that  if  defendant  willfully  kicked 
or  pushed  plaintifiE  off  its  rapidly  moving 
train,  injuring  him,  the  Jury  should  find  for 
him,  was  not  objectionable  for  using  the 
word  "willfully"  Instead  of  "intentionally"; 
the  two  words  being  synonymous  in  ordinary 
usage  and  as  used  in  the  instruction.  Jones 
v.  Mobile  &  O.  R.  Co.  (Ky.)  127  S.  W.  144, 
145. 

In  an  action  for  assault,  in  which  it  ap- 
peared that  plaintiff  was  knocked  down  with 
a  club  and  severely  beaten  by  defendant,  an 
instruction  that,  if  the  Jury  found  that  the 
injuries  were  "willfully"  inflicted,  they  might 
assess  as  punitive  damages  a  further  sum, 
which  would  be  a  warning  to  defendant,  was 
not  objectionable  for  not  requiring  a  finding 
of  express  malice  before  awarding  punitive 


damages;  the  word  "willfully"  implying  that 
the  battery  was  intentlonaL  Jennings  t. 
Appleman,  139  S.  W.  817,  818,  159  Mo.  App. 
12. 

In  Act  June  29,  1906,  a  3594,  known  as 
the  "28-hour  law,"  which  prohibits  carriers 
of  live  stock  from  keeping  the  same  confined 
in  cars,  etc.,  for  more  than  28  consecutive 
hours  without  unloading  for  rest,  water,  and 
feeding,  unless  prevented  by  storm  or  by 
other  accidental  or  unavoidable  causes  which 
cannot  be  anticipated  or  avoided  by  the  ex- 
ercise of  due  diligence  and  foresight,  and  im- 
poses a  penalty  on  any  carrier  which  "know- 
ingly and  willfully"  f^ils  to  comply  with  its 
provisions,  the  word  "willfully"  is  not  used 
as  implying  a  vicious  or  evil  intent,  but  as 
meaning  intentionally  or  voluntarily. '  United 
States  V.  Union  Pac.  R.  Co.,  169  Fed.  66, 
67,  68,  94  C.  C.  A.  483 ;  Same  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  166  Fed.  160,  163. 

P.  S.  6131,  requires  fourth-class  liquor 
licensees  authorized  to  sell  at  wholesale  to 
give  a  bond  in  form,  so  far  as  applicable,  to 
that  required  by  section  5117  of  retail  li- 
censees, and  the  bond  required  by  that  sec- 
tion provides  that  the  obligor  shall  become 
liable  to  the  penalty  prescribed  if  the  prin- 
cipal "shall  willfully  violate  any  of  the  con- 
ditions or  prohibitions"  of  the  license.  Held, 
that  the  bond  was  not  forfeited  unless  there 
was  an  Intentional  violation  of  the  act  by 
the  licensee,  even  though  he  might  be  con- 
victed and  fined  for  violating  some  provision 
of  the  act;  the  word  "willful"  meaning  in- 
tentionally and  by  design.  State  v.  Burling- 
ton Drug  Co.,  78  Atl.  882,  886,  84  Vt  243. 

Where  a  lessee  assigned  his  lease  to  his 
wife  with  the  consent  of  the  landlord,  and 
the  landlord  subsequently  instituted  sum- 
mary proceedings  to  dispossess  the  lessee 
without  making^  the  wife  a  party,  and  under 
the  Judgment  of  dispossession  the  landlord, 
through  agents,  took  possession  of  the  prem- 
ises and  removed  the  wife's  property  end 
forcibly  removed  the  wife,  a  Judgment  for 
the  wife  for  damages  for  the  acts  of  the  land- 
lord was  based  on  "willful"  and  "malicious" 
acts,  within  Bankruptcy  Act  July  1,  1898,  c. 
541,  S  17,  providing  th«t  a  discharge  In  bank- 
ruptcy does  not  release  the  bankrupt  from 
Judgments  for  willful  and  malicious  injuries 
to  the  person  or  property  of  another;  the 
word  "willful"  meaning  nothing  more  than 
"intentional,"  and  the  word  "malice"  in  Its 
legal  sense  meaning  a  wrongful  act  done  in- 
tentionally, without  Just  cause  or  excuse. 
In  re  Munro,  195  Fed.  817,  823  (citing  6 
Words  and  Phrases,  pp.  4298r-4312). 

A  complaint  for  "willful  injury,"  involv- 
ing, as  it  does,  conduct  which  is  quasi  crim- 
inal, must  aver  that  the  injurious  act  was 
purposely  and  intentionally  committed,  with 
the  intent  willfully  and  purposely  to  in- 
flict the  injury  complained  of.  Plaintiff  was 
struck  and  injured  at  a  railway  crossing  by 
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defendant's  passenger  train,  whlcb  approach- 
ed and  passed  over  the  crossing  at  a  speed 
of  from  50  to  60  miles  per  hoar.  The  high- 
way at  the  point  in  question,  including  the 
crossing  at  that  season  of  the  year,  was  used 
by  from  100  to  125  teams  daily.  As  the  train 
approached  the  whistle  was  sounded  one- 
fourth  of  a  mile  north  of  the  crossing,  and 
the  bell  was  rung  continuously  from  that 
time  until  the  train  passed  over  the  crossing. 
The  engineer  did  not  see  plaintiff  at  any 
time  before  the  collision  occurred,  and  did  not 
know  of  his  presence  in  the  vicinity  of  the 
track,  and  the  fireman  did  not  discover  plain- 
tiff until  he  was  just  about  to  enter  on  the 
track,  too  late  to  take  steps  to  stop  the  en- 
gine and  avert  the  accident  Plaintiff  ap- 
proached the  crossing  from  a  canning  fac- 
tory, driving  at  a  brisk  trot,  which  was  con- 
tinuously maintained  until  the  horses  slow- 
ed down  of  their  own  volition  as  they  pro- 
ceeded to  go  on  the  crossing.  Held,  that  such 
facts  were  insufficient  to  establish  a  willful 
injury  on  the  part  of  the  railway  company. 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Ferrell, 
78  N.  E.  988,  989,  39  Ind.  App.  515  (citing 
Kalen  v.  Terre  Haute  &  I.  R.  Co.,  47  N.  E. 
694,  18  Ind.  App.  202,  63  Am.  St  Rep.  343; 
Parker,  Adm'r,  v.  Pennsylvania  Co.,  34  N. 
E.  504.  134  Ind.  673,  23  L.  R.  A.  552). 

In  an  actk>n  by  a  passenger  for  his  ex- 
pulsion from  a  railroad  train,  the  defendant's 
plea  averred  that,  when  the  conductor  de- 
manded of  him  his  ticket  or  fare,  plaintiff 
**refused"  and  "willfully  failed"  to  present  or 
tender  any  ticket  or  fare,  and  the  conductor 
thereupon  ejected  him,  and  plaintiff's  repli- 
cation alleged  that,  when  the  conductor  de- 
manded his  ticket  or  fare,  he  had  misplaced 
his  ticket  in  his  clothing,  and  the  conductor 
ejected  him  without  giving  him  a  reasonable 
time  within  which  to  produce  the  ticket 
Held  that,  as  the  replication  was  in  the  na- 
ture of  a  confession  and  avoidance,  it  was 
Insufficient,  for,  while  the  word  *'fail*'  at 
times  is  synonymous  with  "refuse,"  the  word 
"refuse"  here  means  to  decline  to  accept,  or 
reject  and  the  words  "willfully  fail"  mean 
an  intentional  neglect,  and  so  it  does  not 
show  that  plaintiff  attempted  to  produce  his 
ticket  or  notified  the  conductor  that  he  had 
one,  and  requested  reasonable  time  within 
which  to  search  for  his  ticket,  which  was 
necessary  before  he  could  complain  of  his 
ejectment.  Louisville  &  N.  R.  Co.  v.  Mason, 
58  South.  963,  9G5,  4  Ala.  App.  353  (citing  7 
Words  and  Phrases,  p.  631;  8  Words  and 
Phrases,  p.  7468). 

KnoiwiaKly 

The  word  "wlllfnlly"  implies  the  do- 
ing of  an  act  knowingly,  and  with  stubborn 
purpose,  but  without  malice.  Baiiey  v. 
North  Carolina  R.  Co..  62  S.  E.  912,  914, 
149  N.  C.  169. 

A  "willful  act"  is  one  that  is  done  know- 
ingly and  purposely,  with  the  direct  object 


in  view  of  Injuring  another.    Hazle  t.  Souib- 
em  Pac  Co.,  173  Fed.  431,  432. 

Acts  performed  with  a  knowledge  of 
facts  and  conditions  that  render  the  same 
greatly  dangerous  to  the  lives  of  others,  and 
where  there  is  a  probability  that  they  will 
result  injuriously,  may  be  said  to  be  '^willfuL" 
Montgomery  St  Ry.  Co.  v.  Lewis,  41  South. 
736,  789,  148  Ala.  134  (citing  L.  &  N.  R.  Co. 
V.  Webb,  12  South.  374,  97  Ala.  308;  Ala- 
bama G.  S.  R.  Co.  V.  Anderson,  19  South.  516, 
109  Ala.  299;  Southern  Ry.  Co.  v.  Bryan, 
28  South.  445,  125  Ala.  297;  Birmingham 
S.  R.  Co.  V.  Powell,  33  South.  875,  136  Ala. 
232 ;  Southern  Ry.  Co.  v.  Bonner,  37  South. 
702,  141  Ala.  517;  Southern  Ry.  Oo.  v. 
Jones,  39  South.  118,  143  Ala.  328). 

An  instruction  that,  if  the  jury  believe 
that  any  witness  has  "knowingly"  testified 
falsely,  they  may  disregard  his  entire  tes- 
timony, was  not  subject  to  the  objection  that 
it  failed  to  use  the  word  "willfully,"  since 
such  words  are  of  equivalent  meaning.  Pet- 
erson V.  Pusey,  86  N.  B.  692,  693,  237  111.  204. 

The  phrase  "willfully  and  corruptly," 
as  used  in  the  statement  of  the  requisites  of 
the  offense  of  perjury  that  the  false  testi- 
mony must  have  been  given  "willfully  and 
corruptly,"  means  knowingly  and  Intentioaal- 
ly.  State  v.  Hunter,  80  S.  W.  955,  956,  181 
Mo.  316. 

Where  an  indictment  of  a  bankrupt  al- 
leged that  he  "willfully"  concealed  property 
belonging  to  his  estate  in  bankruptcy,  the 
word,  "willfully"  was  sufficient  to  charge 
that  he  knew  that  the  assets  which  were 
concealed  belonged  to  such  estate.  McNlel 
V.  United  States,  150  Fed.  82,  84,  80  G.  C.  A. 
36. 

In  order  that  one  may  be  held  guilty  of 
*'willful"  or  wanton  conduct,  it  must  be 
shown  that  he  was  conscious  of  his  conduct, 
and  conscious,  from  his  knowledge  of  existing 
conditions,  that  Injury  would  likely  or  prob- 
ably result  from  his  conduct,  and  that  with 
reckless  indifference  to  consequences  he  con- 
sciously and  intentionally  did  some  wrongful 
act  or  omitted  some  known  duty  which  pro- 
duced the  injurious  result.  Montgomery  St 
Ry.  V.  Rice,  38  South.  857,  142  Ala.  674. 

Pub.  Acts  1901,  c.  154,  provides  that 
every  person  who  shall  willfully  sell  or  offer 
to  sell  the  flesh  of  any  calf  less  than  four 
weeks  old  when  killed  shall  be  punished  by  a 
fine,  etc.  Held,  that  guilty  knowledge  was 
an  essential  element  of  the  crime  defined  by 
such  act,  and  it  was  therefore  error  for  the 
court  to  charge  that  by  "willfully  selling^ 
was  meant  deliberately  selling,  without  re- 
gard to  defendant's  motive.  State  ▼.  Nus- 
senholtz,  55  Atl.  589,  591,  76  Conn.  92. 

Where  the  sufficiency  of  an  indictment 
for  causing  nonmailable  matter  to  be  deposit- 
ed in  the  postoffice  is  not  questioned  unti] 
after  verdict,  the  words  "willfully,  unlaw- 
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fully,  wrongfully,  and  knowingly,'*  eb  used 
therein,  were  to  be  taken  in  their  broadest 
sense,  as  applying  to  all  that  was  expressed 
In  respect  of  the  act,  and  therefore  as  imput- 
ing to  defendants  knowledge  of  the  contents 
of  the  circular  alleged  to  have  been  mailed, 
and  of  thetiook  of  which  it  was  an  advertise- 
ment Burton  v.  United  States,  142  Fed.  57, 
59,  73  C.  G.  A.  243. 

The  terms  ''fraudulent,"  "false,"  and 
"willful,"  in  Customs  Administrative  Act 
June  10,  1890,  c.  407,  §  9,  providing  for  for- 
feiture of  imports  entered  by  means  of  a 
fraudulent  or  false  invoice,  imply  the  neces- 
sity of  a  guilty  scienter  and  intent  to  consti- 
tute the  offense,  and,  where  merchandise  is 
mistakenly  entered  by  a  person  on  an  invoice 
fraudulently  made  out  by  the  foreign  shipper, 
a  forfeiture  is  not  warranted.  United  States 
V.  Twenty  Boxes  of  Cheese,  163  Fed.  369,  371. 

To  vote  •*wlllfully,"  in  violation  of  Code, 
f  4921,  providing  that  if  any  person  "willfully 
vote  who  has  not  been  a  rodent  of  the  state 
for  six  months,"  etc.,  he  shall  be  pjinlshed, 
etc.,  involves  either  knowledge  of  the  voter's 
disqualification  or  a  reckless  disregard  of 
whether  he  is  qualified  or  not,  and  where  a 
person  on  due  inquiry  ascertains  all  the  facts, 
and  basing  his  judgment  thereon  in  good 
f&ith  concludes  that  he  is  qualified  to  vote 
and  does  so,  his  act  is  not  willful,  though  on 
further  inquiry  it  turns  out  that  he  was  not 
in  fact  qualified.  State  v,  Savre,  105  N.  W. 
387,  389,  129  Iowa,  122,  3  L.  R.  A.  (N.  S.)  455, 
113  Am.  St  Rep.  452. 

The  crime  of  perjury,  as  defined  in  Rev. 
St.  S  5392,  consists  in  a  witness  willfully  stat- 
ing, contrary  to  his  oath,  any  material  mat- 
ter which  he  does  not  believe  to  be  true ;  and 
while,  in  an  indictment  for  subornation  of 
perjury,  under  section  5393,  the  omission  of 
the  identical  word  "willful,"  in  charging  the 
false  swearing  by  the  witness,  may  not  be 
fatal,  the  indictment  must  in  such  case  con- 
tain equivalent  words,  themselves  free  from 
ambiguity  or  equivocation.  Such  requirement 
is  not  met  by  an  averment  that  the  defendant 
knew,  at  the  time  of  the  subornation,  that 
the  testimony  to  be  given  by  the  witness  was 
"false,  wOlful,  and  contrary  to  the  oath"  to 
be  taken  by  the  witness,  which  relates  to  the 
knowledge  of  defendant,  and  not  to  the  state 
of  mind  of  the  witness.  United  States  v. 
Howard,  132  Fed.  325,  326,  350. 

Under  the  coal  mine  law  of  Illinois 
(Laws  1899,  p.  325,  §  33),  which  makes  a 
mineowner  liable  in  damages  for  any  Injury 
to  person  or  property  or  for  death  "occasion- 
ed by  any  willful  violation  of  this  act  or 
willful  failure  to  comply  with  any  of  its  pro- 
visions," as  construed  by  the  Supreme  Court 
of  the  state,  a  knowing  and  intentional  fail- 
ure to  comply  with  the  requirements  of  the 
act  is  a  "willful"  failure  within  Its  meaning, 
and"  a  wrongful  or  evil  Intent  is  not  necessary 
to  give  a  right  of  actiou  thereunder  for  the 


death  of  a  miner.  Fulton  v.  Wilmington  Star 
Min.  Co.,  133  Fed.  193,  X95,  66  C.  C.  A.  247, 
68  Lw  R.  A«  168. 

Under  Hurd's  Rev.  St.  1899,  p.  11T4,  | 
33,  an  instruction  that,  where  an  owner,  op- 
erator, or  manager  so  operates  his  mine  that 
he  knowingly  operates  It  without  conforming 
to  the  provisions  of  the  mining  act  of  this 
state,  he  willfully  disregards  its  provisions, 
and  willfully  disregards  the  safety  of  the 
miners  employed  therein,  in  the  seuse  that 
the  word  "willful"  is  used  in  the  statute,  is 
correct  Donk  Bros.  Coal  &  Coke  Co.  v. 
Stroff,  66  N.  B.  29,  32,  200  111.  483. 

Mines  and  Miners'  Act,  §  18,  requires  a 
daily  inspection  of  the  mine,  ,and  provides 
that  no  one  shall  remain  in  the  mine  until 
dangerous  conditions  discovered  therein  have 
been  made  safe.  In  a  miner's  injury  action 
the  declaration  alleged  that  the  dangerous 
condition  which  caused  the  injury  existed  the 
day  before  it  happened,  and  that  defendant 
"willfully"  permitted  plaintiff  to  enter  the 
place.  Held,  that  the  word  ''willfully"  was 
synonymous  with  "knowingly,"  and  the  dec- 
laration, at  least  argumentatively,  alleged 
that  defendant  knew  of  the  dangerous  condi- 
tion so  as  to  sustain  a  judgment  for  plaintiff. 
Peebles  v.  O'Gara  Coal  Co.,  88  N.  E.  166,  168, 
239  111  370. 

The  term  "willful,"  employed  in  the  stat- 
ute regulating  the  operation  of  mines,  means 
knowingly  disregarding  the  statutory  safety 
of  miners,  and  an  operator  knowingly  disre- 
garding a  duty  willfully  disregards  it,  and  he 
cannot  say  that  a  miner,  with  knowledge  of 
the  facts,  is  guilty  of  contributory  negligence. 
Where  a  miner  was  injured  by  reason  of  the 
mlneowner's  willful  failure  to  maintain  an 
open  passageway  around  the  landing  place  at 
the  bottom  of  the  shaft,  as  required  by  a  stat^ 
ute  declaring  that  for  any  injury  occasioned 
by  any  willful  violation  of  the  act  or  willful 
failure  to  comply  with  its  provisions,  a  right 
of  action  shall  accrue  to  tJie  party  injured 
for  any  direct  damages  sustained  thereby,  the 
contributory  negligence  of  the  miner  was  no 
defense.  Chlcago-Coultervllle  Coal  Co.  v.  Fi- 
delity &  Casualty  Co.  of  New  York,  130  Fed. 
957,  961  (quoting  and  adopting  definition  In 
Carterville,  Coal  Co.  v.  Abbott,  56  N.  B.  131, 
181  111.  495 ;  Western  Anthracite  Coal  &  Coke 
Oa  V.  Beaver,  61  N.  E.  336,  192  111.  833). 

"The  act  (relating  to  trespassing  on  state 
timber  lands)  very  wisely  makes  a  distinction 
between  trespasses  committed  involuntarily 
and  those  committed  wlllfullj'.  The  defini- 
tion of  'casual  and  involimtary'  should  not  be 
restricted.  The  words  are  intended  to  convey 
the  idea  that,  when  an  illegal  cutting  of  state 
timber  lacks  the  elements  of  willfulness  and 
Intention,  then  the  damage  shall  be  double 
the  value  only.  One  who,  through  mistake  or 
Inadvertence,  passes  beyond  his  own  boundary 
line,  and  cuts  and  carries  away  timber  of  an- 
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other,  is  not  guilty  of  willful  trespass. 
♦  •  •  'Willful,*  in  the  present  case,  is  not 
determined  by  the  mere  fact  that  appellant 
knowingly  and  purposely  entered  upon  the 
land  in  question  and  cut  the  state  timber 
thereon.  •  ♦  •  To  determine  what  is 
meant  by  'willful,'  we  must  ascertain  the  pur- 
pose with  which  the  act  was  performed.  Did 
appellant  intend  to  commit  a  wrong  against 
the  state  and  appropriate  the  timber  without 
regard  to  the  rights  of  the  state?  •  •  ♦ 
The  finding  of  the  trial  court  that  appellant 
was  guilty  of  the  willful  trespass  is  not  sus- 
tained by  the  evidence.  On  the  contrary,  the 
record  conclusively  shows  that  appellant  had 
reasonable  ground  for  believing  that  author- 
ity had  been  granted,  and  honestly  acted  on 
such  belief."  State  v.  Shevlin-Carpenter  Co., 
113  N.  W.  634,  637,  102  Minn.  470. 

The  word  "wUlful"  is  "a  word  of  famil- 
iar use  in  every  branch  of  the  law,  and  it 
amounts  to  nothing  more  than  this:  That  the 
person  knows  what  he  is  doing,  and  intends 
to  do  what  he  is  doing,  and  is  a  free  agent" 
"Willful"  is  used  to  denote  the  intent  with 
which  an  act  is  done,  is  sometimes  so  modi- 
fied and  reduced  as  to  mean  a  little  more 
than  intentionally  or  designedly,  but  implies 
an  intention,  act,  or  commission  or  of  omis- 
sion. A  trustee  under  a  will  exempting  him 
from  liability,  for  "losses  occurring  without 
his  own  willful  default,"  though  knowing 
that  his  cotrustee  collected  the  rents  of  the 
estate,  and  had  converted  the  same  to  his 
own  use  to  an  amount  equal  to  nearly  a  third 
of  the  corpus  of  the  estate,  permitted  the  co- 
trustees to  continue  to  collect  the  rents,  with- 
out attempting  to  control  the  receipts,  and 
the  cotrustees  misappropriated  them.  Held, 
that  the  trustee  was  personally  liable  for  the 
amount  misappropriated  because  he  Inten- 
tionally disregarded  the  rules  regulating  the 
actions  of  prudent  men  in  conducting  their 
own  business;  the  exemption  clause  merely 
protecting  the  trustee  from  losses  occurring 
through  his  carelessness  or  bad  judgment. 
In  re  Mallon's  Estate,  97  N.  Y.  Supp.  23,  24, 
110  App.  Div.  61  (quoting  8  Words  and  Phras- 
es Judicially  Defined,  p.  7479,  and  citing 
Bouv.  Law,  Diet.;  Grabb  v.  Young,  92  N,  Y. 
56,  65;  Stratton  v.  Central  City  Horse  By. 
Co.,  95  111.  25 ;  State  v.  Preston,  34  Wis.  675, 
683). 

A  ''willful  injury"  involves  a  deliberate 
purpose  not  to  discharge  some  duty  necessary 
to  safety,  which  duty  the  person  owing  It 
has  assumed  by  contract,  or  which  Is  imposed 
on  him  l)y  law.  It  is  differentiated  from  neg- 
ligence by  the  fact  that  the  latter  arises  from 
inattention  or  thoughtlessness.  The  word 
"willful"  or  "wllUully,"  as  used  in  this  con- 
nection, means  the  quality  of  being  willful, 
obstinate,  stubborn,  perverse,  voluntary.  As 
so  used,  it  implies  nothing  blamable,  but 
merely  that  the  person  of  whose  action  or  de- 
fault the  expression  is  used  is  a  free  agent, 
and  that  what  has  been  done  arises  from  the 


I  spontaneous  action  of  his  will.     It  implies 

I  nothing  more  than  that  he  knows  what  he  is 

;  doing,  and  intends  to  do  what  he  is  doing, 

and  is  a  free  agent.    Southern  Ry.  Ca  v.  Mc- 

Neeley,  88  N.  E.  710^  711,  44  Ind.  App.  126. 

"The  word  'willfully'  is  sometimes  used 
in  statutes  and  indictments,  and  sometimes 
omitted  from  them,  for  very  differing  rea- 
sons. In  order  that  there  shall  be  a  punish- 
able evil  intent,  the  criminal  law  ordinarily 
requires  that  there  shall  be  a  knowledge  of 
the  facts,  and  when  with  a  knowledge  of  the 
facts  is  combined  an  injurious  result  which 
the  actor  foresaw,  or  might  reasonably  have 
foreseen,  all  the  law  ordinarily  implies  by  the 
word  'willfully'  is  accomplished.  Neverthe- 
less there  are  numerous  phases  of  the  law 
where  a  knowledge  of  all  the  facts  involved 
is  not  required,  arising,  for  example,  with 
reference  to  questions  of  adultery  and  Incest, 
and  under  statutes  in  regard  to  sales  of  liq- 
uors to  minors,  and  th^  pure  food  laws,  etc 
Therefore  sometimes,  to  guard  against  any 
possiblOi  inference  of  criminality  in  the  ab- 
sence of  knowledge,  the  word  •willfully'  is  in- 
serted in  the  statutes;  and  sometimes  it  is 
inserted  for  other  reasons."  In  the  provision 
of  the  28-hour  law  (Act  June  29, 1906,  c.  3594, 
34  Stat.  607),  subjecting  railroads  to  a  pen- 
alty for  knowingly  and  willfully  failing  to 
obey  such  act,  the  words  "knowingly  and 
willfully"  do  not  require  an  evil  intent,  but 
only  that  defendant  should  have  failed  to 
obey  the  statute  purposely  and  with  knowl- 
edge of  the  facts.  New  York  Cent,  ft  H.  R. 
R.  Co.  V.  United  States,  165  Fed.  833,  841,  91 
C.  C.  A.  519. 

MaUce 

The  word  "willfully*'  Implies  the  doing 
of  an  act  knowingly,  and  with  stubborn  pur- 
pose, but  without  malice.  Bailey  ▼.  North 
Carolina  R.  Co.,  62  S.  E.  912,  914,  149  N.  C 
169. 

"Willful,"  as  used  in  the  statutes  relating 
to  punishment  for  willful  trespasses,  em- 
bodies an  element  of  maliciousness.  Price  v. 
Denison.  103  N.  W.  728,  729,  95  Minn.  106. 

"Willful,"  in  a  statute  against  libel,  is 
covered  by  "malicious"  in  an  indictment; 
the  latter  meaning  all  that  the  former  does, 
and  more.  Glover  v.  People,  68  N.  E.  464, 
466,  204  111.  170  (quoting  and  adopting  d^ini- 
Uon  in  1  Bish.  Cr.  Proc.  [3d  Ed.]  {  613). 

There  is  no  substantial  differ^ice  In  the 
meaning  of  the  terms  "willfully"  and  "mali- 
ciously," as  used  in  Rev.  St  1899,  {  1957,  pun- 
ishing every  person  who  shall  willfully  and 
maliciously  injure  or  destroy  the  wires,  etc., 
of  any  telephone  or  telegraph  company. 
State  V.  McKee,  104  S.  W.  486,  487,  126  Ma 
App.  524. 

In  general  a  malicious  act  involves  all 
that  is  usually  understood  by  the  term  •*wIU- 
ful,"  and  is  further  marked  by  either  hatred 
or  ill  will  toward  the  party  injured  or  by 
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such  utter  recklessness  and  disregard  of  the 
rights  of  others  as  denotes  a  corrupt  or  malev- 
olent  disposition.  It  is  true  that  "maUce** 
may  be  and  is  often  implied  or  presumed 
from  the  willfulness  of  the  wr<mgful  act. 
State  V.  WiUing,  105  N.  W.  355,  356,  120 
Iowa,  72. 

An  instruction  on  a  trial  for  homicide, 
authorizing  a  verdict  of  "willful  murder"  if 
the  Jury  believe  that  the  killing  was  done 
with  malice  aforethought  and  a  verdict  of 
'"voluntary  manslaughter"  if  they  believe  that 
the  killing  was  done  in  sudden  heat  of  pas- 
sion and  without  previous  malice,  is  not  er- 
roneous as  placing  on  accused  the  burden  of 
showing  that  the  killing  was  without  previ- 
ous malice  to  reduce  the  homicide  to  man- 
slaughter. Ball  V.  Commonwealth,  101  S.  W. 
956,  959,  125  Ky.  601. 

The  words  ''wanton,"  "willful,"  and  **un- 
lawful"  do  not  necessarily  mean,  in  statutes 
on  malicious  mischief,  the  same  as  "mali- 
cious." The  word  "malicious,"  as  used  in  the 
statute  on  malicious  wounding  of  domestic 
animals,  means  actual  malice  toward  the 
owner,  and  any  evidence  which  fairly  shows 
that  the  act  was  necessary  to  prevent  injury 
to  the  accused  or  to  his  property  is  admissi- 
ble on  the  issue  of  malice.  People  v.  Jones, 
89  N.  E.  752,  756,  241  111.  482,  16  Ann.  Cas. 
332  (citing  25  Gyc.  1677 ;  5  Words  and  Phras- 
es, p.  4307 ;  Glover  t.  People,  68  N.  B.  464, 
204  lU.  170). 

An  instruction  on  a  trial  for  homicide, 
that  if  the  Jury  should  believe  that  accused 
willfully,  feloniously',  and  with  malice  afore- 
thought killed  decedent  by  shooting  him  with 
a  gun,  from  which  shooting  decedent  died 
within  a  year  and  a  day  thereafter,  and  the 
same  was  not  done  in  apparently  necessary 
self-defense,  accused  was  guilty  of  "willful 
murder,"  correctly  defined  "willful  murder." 
Williamson  v.  Commonwealth  (Ky.)  101  S.  W. 
370,  371. 

Under  Rev.  St  1899,  providing  that  it 
shaU  not  be  necessary  to  show  in  the  trial  of 
an  offense  for  malicious  injury  to  property 
specified  in  that  article  that  the  offense  was 
committed  from  malice  conceived  against  the 
ownet  of  the  property  or  against  the  animal 
or  property  Itself,  but  if  the  act  was  wrong- 
fully, intentionally,  and  willfully  done,  It  ma:^ 
be  inferred  it  was  done  maliciously,  the  state 
is  relieved  from  proving  that  malice  was  held 
toward  either  the  owner  or  the  property,  but 
in  both  sections  1988  and  1989  (Ann.  St.  1906, 
pp.  1332,  1333)  general  malice  is  retained  as 
an  element,  and  though  it  may  be  Inferred 
from  certain  facts  It  is  not  necessarily  to  be 
so  inferred,  and  the  prohibited  offense  is  not 
"willfully  and  maliciously"  committed  unless 
the  animal  Is  maimed,  beaten,  or  tortured 
from  an  evil  impulse  springing  from  a  state 
of  mind  rendering  the  perpetrator  indifferent 
to  the  sufferings  of  the  animal  and  the  wrong- 


ful quality  of  the  act    State  v.  Prater,  109 
S.  W.  1047,  1049,  130  Mo.  App.  848. 

NesUs^aoe 

Negligence  distinguished,  see  Negligence. 

An  allegation  of  "willful"  or  wanton 
wrong  cannot  be  sustained  by  a  proof  of  sim- 
ple negligence.  Robinson  v.  Helena  Light  & 
Ry.  Co.,  99  Pac.  837,  843,  38  Mont.  222. 

Under  the  2&-hour  law,  a  negligent  fail- 
ure to  comply  with  the  law  with  a  knowledge 
of  fact  is  a  willful  failure.  United  States  v. 
AUantie  Coast  Line  R.  Co.,  173  Fed.  764,  769, 
98  O.  a  A.  110. 

A  complaint  in  an  action  for  injuries  to 
a  passenger  while  alighting  from  a  train, 
which  alleges  that  plaintiff,  urged  by  the 
••willful,"  "unlawful,"  and  "reckless"  injunc- 
tions of  the  conductor,  and  in  obedience  to 
his  directions,  proceeded  to  alight  from  the 
train  while  in  motion,  and  in  so  doing  was 
Injured,  does  not  charge  negligence,  but 
charges  willfulness;  the  word  "unlawful"  as- 
signing no  specific  legal  character  to  the  acts 
alleged,  and  the  word  "reckless"  being  equiv- 
alent to  "willful."  Crosby  v.  Seaboard  Air 
Line  Ry.,  61  S.  E.  1064,  1067,  81  S.  C.  24. 

The  term  "willful  failure,"  as  used  in 
Acts  1905,  giving  a  right  of  action  for  in- 
juries occasioned  by  any  violation  or  will- 
ful failure  to  comply  with  the  provisions  of 
the  act.  Implies  more  than  mere  nonconform- 
ity. Inattention,  thoughtlessness,  or  heedless- 
ness, and  goes  to  the  intent  implied  In  fall- 
ing to  do  the  thing  after  attention  is  called 
to  it  or  notice  given  nnder  the  statute  by 
the  mine  inspector,  and  implies  the  intention- 
al and  conscious  violation  and  persistent  re- 
fusal or  neglect  not  necessarily  with  evil  qr 
malicious  intent;  it  amounts  to  more  than 
mere  passive  negligence ;  it  is  active  refusal. 
Princeton  Coal  Min.  Co.  v.  Lawrence,  95  N. 
E.  423,  427,  176  Ind.  469. 

A  "willful  injury"  Involves  a  deliberate 
purpose  not  to  discharge  some  duty  neces- 
sary to  safety,  which  duty  the  person  owing 
it  has  assumed  by  contract  or  which  is  im- 
posed on  him  by  law.  It  la  differentiated 
from  negligence  by  the  fact  that  the  latter 
arises  from  inattention  or  thoughtlessness. 
The  word  "wUlful"  or  'VUlfully"  as  used  in 
this  connection  means  the  quality  of  being 
willful,  obstinate,  stubborn,  perverse,  volun- 
tary. As  so  used,  it  implies  nothing  blam- 
able,  but  merely  that  the  person  of  whose 
action  or  default  the  expression  Is  used  is 
a  free  agent  and  that  what  has  been  done 
arises  from  the  spontaneous  action  of  his 
wllL  It  implies  nothing  more  than  that  he 
knows  what  he  is  doing,  and  intends  to  do 
what  he  is  doing,  and  Is  a  free  agent  South- 
ern Ry.  Co.  V.  McNeeley,  88  N.  B.  710,  711. 
44  Ind.  App.  126. 

"A  distinction  may  be  taken  between 
the  willful  act  done  by  the  defendant  in 
those  cases,  in  deliberately  planting  a  dan- 
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gerous  weapon  in  his  ground  with  the  design 
of  deterring  trespassers,  and  the  mere  negli- 
gence of  the  defendant's  servant  in  leaving 
his  cart  in  the  open  street.  But  between 
'willful  mischief  and  'gross  negligence'  the 
boundary  line  is  hard  to  trace.  I  should 
rather  say  impossible.  The  law  runs  them 
into  each  other,  considering  such  a  degree  of 
negligence  as  some  proof  of  malice/'  The 
law  imposes  no  liability  upon  a  railroad 
company  for  maintaining,  upon  its  private 
property,  an  unlocked,  unfastened,  and  un- 
guarded turntable,  in  favor  of  children, 
though  located  in  a  thickly  settled  communi- 
ty, near  a  public  street,  and  on  ground  on 
which  children  are  wont  to  congregate  for 
play.  Conrad  v.  Baltimore  &  O.  R.  Co.,  61  S, 
E.  44,  46,  64  W.  Va.  176,  16  L.  R.  A.  (N.  S.) 
1129. 

Purpose  or  willinsnemi 

The  term  "willful,**  when  applied  to 
the  intent  with  which  an  act  is  done,  im- 
plies a  purpose  or  willingness  to  do  the  act. 
State  ex  rel:  Register  v.  McGahey,  97  N.  W. 
865,  867,  12  N.  D.  635,  1  Ann.  Cas.  650. 

"Willful"  means  on  purpose,  intentional, 
and  where  a  defendant  by  her  conduct  drove 
her  husband  from  his  home  the  desertion 
was  "willful."  Hudson  v.  Hudson,  51  South. 
857,  59  Fla.  529,  29  L.  R.  A.  (N.  S.)  614,  138 
Am.  St  Rep.  141,  21  Ann.  Cas.  278. 

That  the  term  "willfully,"  when  applied 
to  the  intent  with  which  an  act  is  done,  im- 
plies simply  a  purpose  or  willingness  to  com- 
mit the  act  referred  to.  It  does  not  require 
any  intent  to  violate  law  or  injure  another. 
Klenk  v.  Oregon  Short  Line  R.  Co.,  76  Pac 
214,   215,   27   Utah,  428. 

"Willfully,"  as  used  in  the  penal  section 
of  the  federal  28-hour  law,  means  purposely 
or  obstinately,  and  is  designed  to  describe 
the  attitude  of  a  carrier  who,  having  a  free 
will  or  choice,  either  intentionally  disre- 
gards the  statute  or  is  plainly  indifferent  to 
Its  requirements.  St  Louis  &  S.  F.  R.  Co.  t. 
United  States,  169  Fed.  69,  71,  94  C.  G.  A. 
437 ;  Chicago,  B.  &  Q.  R.  Co.  t.  United  States, 
194  Fed.  342,  344,  114  0.  C.  A.  334 ;  St  Jo- 
seph Stockyards  Co.  v.  United  States,  187 
Fed.  104, 105, 110  C.  C.  A.  432. 

The  rule  prescribed  by  Rev.  Codes,  § 
8099,  declaring  that  the  word  "willfully," 
when  applied  to  the  Intent  with  which  an  act 
is  done  or  omitted.  Implies  simply  a  willing- 
ness to  commit  the  act  or  make  the  omission 
referred  to,  and  does  not  require  any  intent 
to  violate  the  law  or  to  injure  another,  or 
to  acquire  any  advantage,  applies  also  in 
civil  cjises.  Haddox  v.  Northern  Pac.  Ry. 
Co.,  113  Pac.  1119,  1122,  43  Mont.  8. 

The  term  "willfully"  simply  means  a 
purpose  or  willingness  to  commit  the  act  or 
omission  referred  to,  and  does  not  require 
any  intent  to  violate  the  law;  consequently 
a  railroad  company,  which  negligently  fail- 


ed to  file  its  tariff  with  the  corporate  com- 
mission, may  be  guilty  of  willfully  violating 
the  statute,  although  it  did  not  intend  the 
violation  of  law.  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  State,  125  Pac.  721,  723,  33  Okl.  371. 

The  word  "willfully,"  when  used  in  stat- 
utes to  describe  acts  punishable  criminallT, 
includes,  in  addition  to  mere  purpose  to  do 
the  act,  a  purpose  to  do  wrong.  It  involves 
evil  intent  or  legal  malice,  and  la  used  to 
characterise  an  act  done  wantonly,  or  one 
which  a  man  of  reasonable  knowledge  and 
ability  must  know  to  be  contrary  to  his  duty. 
Brown  v.  State,  119  N.  W.  338,  340,  137  Wis. 
543. 

The  words  "willfully,**  "unlawfully,**  "fe- 
loniously," and  "maliciously"  Import  only 
that  criminal  intent  which  is  the  necessarr 
part  of  every  felony,  or  other  crime,  but 
they  do  not  necessarily  include  the  si>ecific 
"purpose"  to  do  the  act  which  is  an  element 
of  the  crime  charged.  Whether  the  indict- 
ment is  on  a  statute  or  at  the  common  law,  it 
is  a  rule  universal  and  without  exception 
that  every  intent,  like  everything  else,  which 
the  law  makes  an  element  of  the  offense 
must  be  alleged,  for  otherwise  no  prima  facie 
case  appears.  Newby  ▼.  State,  105  N.  W. 
1099,  1100,  75  Neb.  33. 

In  on  action  against  a  raUroad  company 
to  recover  for  killing  of  plaintiff*6  team  while 
it  was  on  defendant's  tracks  in  Its  switch- 
yards, an  allegation  that  defendant  "reck- 
lessly and  willfully  ran  said  train  against 
and  over  said  team"  was  sufficient,  standing 
alone,  to  present  a  case  of  willful  injury, 
since  the  word  "willful"  implies  purpose  and 
intent;  but,  where  such  averment  is  accom- 
panied with  a  further  statement  that  the 
train  was  run  "without  seeing  or  endeavoring 
to  see  said  wagon  and  team,"  the  complaint 
was  converted  into  one  based  on  negligence 
and  was  insufficient  to  charge  a  willful  in- 
Jury.  Vandalla  R.  Co.  T.  Clem,  96  N.  E. 
789,  790,  49  Ind.  App.  94. 

A  complaint  for  "willful  injury,**  in- 
volving, as  it  does,  conduct  which  is  qua5i 
criminal,  must  aver  that  the  injurious  act 
was  purposely  and  intentionally  committed, 
with  the  intent  willfully  and  purposely  to 
inflict  the  injury  complained  of.  Plaintiff 
was  struck  and  injured  at  a  railway  cross- 
ing by  defendant's  passenger  train,  which 
approached  and  passed  over  the  crossing  at 
a  speed  of  from  50  to  60  miles  per  hour. 
The  highway  at  the  point  in  question,  includ- 
ing the  crossing  at  that  season  of  the  year, 
was  used  by  from  100  to  125  teams  daily. 
As  the  train  approached,  the  whistle  was 
sounded  one-fourth  of  a  mile  north  of  the 
crossing,  and  the  bell  was  rung  continuously 
from  that  time  until  the  train  passed  over 
the  crossing.  The  engineer  did  not  see  plain- 
tiff at  any  time  before  the  collision  occurred, 
and  did  not  know  of  his  presence  in  the 
vicinity  of  the  track,  and  the  fireman  did 
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not  discoTer  plaintiff  until  he  was  just  about 
to  enter  on  the  track,  too  late  to  take  steps 
to  stop  the  engine  and  avert  the  accident 
Plaintiff  approached  the  crossing  from  a  can- 
ning factory,  driving  at  a  brisk  trot,  which 
was  continuously  maintained  yntil  the  horses 
slowed  down  of  their  own  volition  as  they 
proceeded  to  go  on  the  crossing.  Held,  that 
such  facts  were  insutScient  to  establish  a 
willful  injury  on  the  part  of  the  railway 
company.  Pittsburgh,  C,  0.  &  St  L.  JR.  Co. 
V.  FerreU,  78  N.  E.  988,  989,  39  Ind.  App. 
515  (citing  Kalen  v.  Terre  Haute  &  I.  R. 
Co.,  47  N.  E.  694,  18  Ind.  App.  202,  63  Am. 
St  Rep.  343;  Parker  v.  Pennsylvania  Co., 
34  N.  B.  504,  134  Ind.  673,  23  L.  R.  A.  552). 

Reokleis  or  eareless 

An  act  cannot  be  both  careless  and  will- 
ful. Negligence  is  an  unintentional  act  or 
omission.  "Willful"  is  intentional,  an  act 
purposely  done,  not  negligently  or  carelessly 
done  or  left  undone ;  hence  evidence  to  prove 
negligence  would  negative  willfulness,  and 
vice  versa.  Cramer  v.  Springfield  Traction 
Co.,  87  S.  W.  24,  27,  112  Mo.  App.  350. 

An  allegation  in  the  complaint,  In  an  ac- 
tion against  a  railroad  company,  character- 
izing the  act  by  which  plaintiff  was  injured 
as  "reckless,**  is  equivalent  to  characterizing 
it  as  "willful,"  so  as  to  justify  punitive  dam- 
ages; the  word  "reckless"  being  defined  as 
rashly  negligent,  utterly  careless  or  heed- 
less. Pickett  V.  Southern  R.  Co.,  Carolina 
Division,  48  S.  E.  466,  469,  69  S.  C.  445  (cit- 
ing Webst  Int  Diet). 

The  use  of  the  word  "carelessly,"  in  an 
Instruction  that  a  verdict  for  punitive  dam- 
ages could  have  been  given  if  defendant  ei- 
ther willfully,  intentionally,  or  carelessly 
injured  the  plaintiff,  was  not  fortunate,  as 
it  was  more  nearly  synonymous  with  negli- 
gently or  Inadvertently  than  with  "willfully" 
or  "wantonly."  Horn  v.  Southern  Ry.,  58  S. 
B.  963,  965,  78  S.  C.  67. 

A  complaint,  in  an  action  for  injuries  to 
a  passenger  while  alighting  from  a  train, 
which  alleges  that  plaintiff,  urged  by  the 
''willful,"  "unlawful,"  and  "reckless"  Injunc- 
tions of  the  conductor,  and  In  obedience  to 
his  directions,  proceeded  to  alight  from  the 
train  while  in  motion,  and  in  so  doing  was 
injured,  does  not  charge  negligence,  but 
charges  willfulness ;  the  word  "unlawful"  as- 
signing no  specific  legal  character  to  the  acts 
alleged,  and  the  word  "reckless"  being  equiv- 
alent to  "willful."  Crosby  v.  Seaboard  Air 
Line  Ry.,  61  S.  B.  1064,  1067,  81  S.  C.  24. 

The  complaint  in  an  action  for  the  death 
of  a  person  struck  by  a  train,  which  alleges 
that  defendant  "unlawfully  and  grossly  neg- 
ligently and  wantonly  omitted  to  give  any 
signal,"  and  ran  the  train  at  a  "speed  gross- 
ly negligently  and  wantonly  high,"  and  "un- 
lawfully, wantonly  and  grossly  carelessly 
and  negligently"  ran  the  train  over  decedent, 
and  which  charges  a  violation  of  a  municipal 


ordinance  regulating  the  speed  of  trains,  and 
which  states  the  facts  showing  the  relative 
situation  of  the  parties  at  the  time  and  be- 
fore the  accident,  charges  negligence,  tor  the 
word  "unlawfully"  refers  to  the  alleged  vio- 
lation of  the  ordinance,  and  the  words  "will- 
fully" and  "wantonly"  merely  meaning  "reck- 
lessly" or  "heedlessly."  Neary  v.  Northern 
Pac.  Ry.  Co.,  110  Pac.  226,  231,  41  Mont  480. 

Wildon's  Rev.  &  Ann.  St  1903,  §  2393,  de- 
clares that  every  person  who  "willfully"  dis- 
charges a  firearm  In  a  public  place,  etc.,  is 
guilty  of  a  misdemeanor.  A  complaint  charg- 
ed defendants  with  violating  such  section  by 
shooting  "recklessly"  and  in  a  manner  liable 
to  Injure  some  one.  Held,  that  the  words 
"recklessly"  and  "willfully"  were  not  sjnony- 
mous;  the  word  "willfully"  being  employ- 
ed in  penal  statutes  as  synonymous  with 
intentionally,  designedly,  or  without  lawful 
excuse,  while  the  word  "recklessly"  is  used 
to  mean  heedlessly,  carelessly,  or  indifferent 
to  consequences,  without  contemplating  or 
intending  such  consequences,  there  being  in 
general  a  wide  difference  between  "intention- 
al" acts  and  those  resulting  as  the  conse- 
quence of  recklessness  or  carelessness.  Thur- 
man  v.  State,  104  Pac  67,  68,  2  OkL  Cr.  718. 

Rudely 

An  information  charging  that  accused 
"willfully"  and  "unlawfully"  displayed  an 
alleged  deadly  weapon  in  a  manner  calculat- 
ed to  disturb,  etc.,  is  insufficient  to  charge  an 
offense  under  Pen.  Code  1895,  art  334,-  pro- 
viding punishment  for  those  who  "rudely" 
display  any  i^gtol  or  other  deadly  weapon  in 
a  manner  calculated  to  disturb,  for  "will- 
fully" is  not  synonymous  with  "rudely,"  nor 
does  it  convey  the  same  meaning.  The  in- 
strument could  be  displayed  "willfully"  or 
"unlawfully"  without  coming  within  the 
terms  of  the  statute.  Fuller  ▼.  State,  87  S. 
W.  832,  48  Tex.  Cr.  R,  300. 

Unlawful  or  felonious 

The  word  "unlawful"  is  not  confined  to 
criminal  acts.  It  includes  all  "willful,"  ac- 
tionable violations  of  civil  rights.  White  v. 
White,  111  N.  W.  1116,  1119,  182  Wis,  121 
(quoting  and  adopting  definition  in  Martens 
V.  Reilly,  84  N.  W.  840,  843,  109  Wis.  464, 
473). 

The  use  of  the  word  "willingly,"  in  an 
indictment  for  murder,  instead  of  "willfully," 
which  latter  word  was  doubtlessly  intended, 
does  not  render  such  indictment  insufficient, 
where  the  indictment  charges  that  defendant 
unlawfully,  feloniously,  and  of  his  malice 
aforethought,  and  after  deliberation  and  pre- 
meditation, did  kill  and  murder,  etc. ;  these 
latter  words  include  all  the  m^eaning  that 
could  be  conveyed  by  the  word  "willfully." 
Daniels  v.  State,  88  S.  W.  844,  845,  76  Ark.  84. 

An  instruction,  on  a  trial  for  homicide, 
that  if  the  jury  should  believe  that  accused 
willfully,  feloniously,  and  with  malice  afore- 
thought killed  decedent  by  shooting  him  with 
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a  gun,  from  which  shooting  decedent  died 
within  a  year  and  a  day  thereafter,  and  the 
same  was  not  done  In  apparently  necessary 
self-defense,  accused  was  guilty  of  "willful 
murder,"  correctly  defined  "willful  murder." 
Williamson  v.  Commonwealth  (Ky.)  101  S.  W. 
370,  871. 

Kirby's  Dig.  {  2228,  provides  that  an  in- 
dictment Is  sufficient  if  it  can  be  understood 
therefrom,  among  other  things,  that  the  act 
or  omission  charged  as  the  offense  is  stated 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  Judgment  on  conric- 
tlon  according  to  the  right  of  the  case.  By 
section  2242  the  words  used  In  an  indictment 
must  be  -construed  according  to  their  usual 
acceptation  in  common  language.  Section 
2243  requires  it  to  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and 
concise  language  so  as  to  enable  a  person  of 
common  understanding  to  know  what  is  In- 
tended. Held,  that  an  indictment  using  the 
words  "unlawful,  feloniously,  of  his  malice 
aforethought,  with  deliberation  and  premedi- 
tation" to  characterize  the  act  charged  clear- 
ly and  certainly  meant  that  it  was  "willful," 
and  fully  met  the  requirements  of  these  stat- 
utes. Harding  ▼.  State,  126  8.  W.  90,  91,  94 
Ark.  65. 

Voluntary 

"Willful"  is  not  the  synonym  of  ''volun- 
tary." In  truth,  they  express  no  distinct 
idea  which  is  common  to  both.  The  former 
is  a  word  of  much  greater  strength  than  the 
latter.  Roberts  v.  United  States,  126  Fed. 
897,  903,  61  C.  G.  A.  427  (quoting  and  adop1> 
ing  definition  In  McManus  v.  State,  86  Ala. 
285). 

In  a  prosecution  for  conspiracy  to  mur- 
der, an  Instruction  that  the  words  "willful" 
and  "willfully"  mean  intentional,  not  acci- 
dental or  voluntary.  Is  correct  Gambrell  v. 
Commonwealth,  113  S.  W.  476,  480,  130  Ky. 
518. 

The  word  "willfully,"  within  U.  S.  Comp. 
St  1901,  I  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  injures  an- 
other, of  which  injury  the  other  dies,  guilty 
of  manslaughter,  means  not  merely  volunta- 
rily, but  with  a  bad  purpose,  being  synony- 
mous with  **lntentionally,"  "designedly," 
"without  lawful  excuse."  Miller  v.  State, 
107  Pac  948, 8  OkL  Cr.  575. 

While  the  word  "willful"  is  sometimes 
synonymous  with  "voluntary"  or  "Intention- 
al," yet,  when  used  in  penal  or  quasi  penal 
statutes.  It  usually  implies  an  evil  intent,  and 
it  is  so  used  in  Code,  8  1251,  providing  that 
any  county  officer  may  be  removed  for  will- 
ful misconduct  or  maladministration  in  office, 
so  that,  in  a  proceeding  thereunder  to  remove 
a  county  treasurer,  evidence  of  his  good  faith 
and  innocence  of  intentional  wrong  was  ad- 
missible so  as  to  take  the  question  of  the 
willfulness  of  his  wrongful  act  to  the  Jury. 
State  V.  Meek,  127  N.  W.  1023,  ll«4, 148  Iowa, 


671,  31  L.  lU  A.  (N.  S.)  666,  Ann.  Gas.  1912C, 
1075. 

The  word  "willfully,"  In  Pen.  Code,  I 
639,  subjecting  to  punl^ment  any  person 
who  willfully  or  maliciously  displaces,  in- 
jures, or  destroys  any  water  main,  means 
something  more  than  a  voluntary  act,  and 
more  also  than  an  intentional  act  which  In 
fact  Is  wrongful.  It  Includes  the  idea  of  an 
act  Intentionally  done  with  a  wrongful  pur- 
pose, or  with  a  design  to  injure  another,  or 
one  committed  out  of  mere  wantonness  or 
lawlessness.  McMorris  v.  Howell,  85  N.  Y. 
Supp.  1018,  1021,  89  App.  Div.  272  (citing 
Wass  V.  Stevens,  128  N.  Y.  123,  28  N.  B.  21). 

In  Pen.  Code,  |  639,  providing  for  the 
punishment  of  a  person  who  **willf ully"  re- 
moves. Injures,  or  destroys  a  public  hi^^way, 
the  word  "willfully"  means  something  more 
than  a  voluntary  act,  and  more  than  an  in- 
tentional act  which  is  In  fact  wrongful.  It 
includes  the  Idea  of  an  act  Intentionally  done 
with  a  wrongful  purpose,  or  with  design  to 
injure  another,  or  one  committed  out  of  mere 
wantonness  or  lawlessness.  People  v.  Gil- 
lies, 109  N.  Y.  Supp.  945,  946,  57  Misc.  Rep. 
568. 

A  "willful  injury"  involves  a  deliberate 
purpose  not  to  discharge  some  duty  necessary 
to  safety,  which  duty  the  person  owing  it 
has  assumed  by  contract,  or  which  Is  imposed 
on  him  by  law.  It  is  differentiated  from  neg- 
ligence by  the  fact  that  the  latter  arises  from 
inattention  or  thoughtlessness.  The  word 
"willful"  or  "willfully,"  as  used  in  this  con- 
nection, .means  the  quality  of  being  willfol, 
obstinate,  stubborn,  perverse,  voluntary.  As 
so  used,  it  implies  nothing  blamable,  but 
merely  that  the  person,  of  whose  action  or 
default  the  expression  is  used,  is  a  free  agent, 
and  that  what  has  been  done  arises  from  the 
spontaneous  action  of  his  will.  It  implies 
nothing  more  than  that  he  knows  what  be  is 
doing,  and  intends  to  do  what  he  is  doing, 
and  is  a  free  agent  Southern  By.  Ga  v.  Mc- 
Neeley,  88  N.  E.  710,  711,  44  Ind.  App.  126. 

In  Act  June  29,  1906,  c  3594,  known  as 
the  "28-hour  law,"  which  prohibits  carriers 
of  live  stock  from  keeping  the  same  confined 
in  cars,  etc.,  for  more  than  28  consecutive 
hours  without  unloading  for  rest,  water,  and 
feeding,  unless  prevented  by  storm  or  by 
other  accidental  or  unavoidable  causes  which 
cannot  be  anticipated  or  avoided  by  the  ex- 
ercise of  due  diligence  and  foresight,  and  im- 
poses a  penalty  on  any  carrier  which  "know- 
ingly and  willfully"  fails  to  comply  with  its 
provisions,  the  word  "willfully"  Is  not  used 
as  implying  a  vicious  or  evil  intent,  but  a5 
meaning  intentionally  or  voluntarily.  United 
States  V.  Union  Pac.  R.  Co.,  169  Fed.  65,  67. 
68,  94  C.  C.  A.  433;  Same  v.  Atchison,  T.  &  8. 
F.  Ry.  Co.,  166  Fed.  160,  163. 

Wanton 

While  "wanton"  is  often  used  aa  synony- 
oious  with  willful,  an  injury  may  be  wantos 
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without  being  willful,  "wanton"  lacking  the 
element  of  intent  to  injure  contained  in  will- 
ful ;  thus  a  partial  employment  of  available 
means  eyidencing  some  degree  of  care  shows 
an  injury  not  to  be  willful,  although  it  may 
not  establish  that  it  was  not  wanton.  Adler 
V.  Martin  (Ala.)  59  South.  597,  600. 

An  act  is  "willful"  where  the  resulting 
injury  is  intentional  or  the  natural  and  prob- 
able consequence  of  the  act  The  word  "wan- 
ton" is,  however,  more  comprebensiye,  and 
to  constitute  "wantonness"  it  Is  not  essential 
that  the  injury  should  have  been  intentional 
or  the  probable  consequence  of  the  wrongful 
act ;  it  sufficing  that  the  act  indicates  a  reck- 
less disregard  of  the  rights  of  others,  a  reck- 
less indifference  to  results  or  that  the  injury 
is  the  likely  and  not  improbable  result  of  the 
wrongful  act  Conchin  v.  El  Paso  &  S.  W.  R. 
Co.,  108  Pac.  260,  262,  13  Ariz.  259,  28  L.  B. 
A.  (N.  S.)  88. 

In  Pen.  Code,  |  639,  providing  for  the 
punishment  of  a  person  who  "willfully"  re- 
moves, injures,  or  destroys  a  public  highway, 
the  word  "willfully"  means  something  more 
than  a  voluntary  act,  and  more  than  an  inten- 
tional act  which  is  in  fact  wrongful.  It  in- 
cludes the  idea  of  an  act  intentionally  done 
with  a  wrongful  purpose,  or  with  design  to 
injure  another,  or  one  committed  out  of  mere 
wantonness  or  lawlessness.  People  v.  Gillies, 
109  N.  Y.  Supp.  945,  946,  57  Misc.  Rep.  568. 

**  'Willful'  imports  a  much  more  positive 
affirmative  mental  condition  prompting  the 
act  than  'wanton.'  Many  judges  hold,  and 
with  much  reason,  that  willful  negligence  is 
a  contradiction — an  anomaly.  It  has  been 
generally  held  that  willful  injury  is  not 
charged  by  an  allegation  that  the  act  was 
committed  recklessly,  wantonly,  or  purposely, 
wrongfully,  or  unlawfully.  Nor  is  a  charge 
of  gross  negligence  equivalent  to  an  allega- 
tion of  a  .willful  act."  Western  Union  Tel. 
Co.  V.  Catlett,  177  Fed.  71,  75,  100  C.  C.  A. 
489  (citing  29  Cyc.  574,  McAdoo  v.  Richmond 
&  D.  B.  Co.,  11  S.  B.  316,  105  N.  C.  140). 

Rev.  St  1909,  §  5433.  provides  that  "if 
any  person  shall  willfully  set  on  fire  any 
woods,"  etc.,  a  person  injured  thereby  shall 
make  satisfaction  in  double  damages.  Held, 
that  "willfully"  means  wantonly,  or  with  in- 
tent that  the  fire  shall  be  allowed  to  spread 
uncontrolled,  and  the  statute  does  not  apply 
to  a  farmer  who,  in  the  cultivation  of  his 
farm  or  for  the  protection  of  his  property, 
while  using  ordinary  care,  sets  out  fire  in- 
tending to  bum  over  only  a  limited  space  and 
with  no  intention  to  permit  it  to  spread  be- 
yond his  control,  and  he  would  not  be  requir- 
ed to  wait  until  his  property  was  threatened 
with  immediate  danger  before  setting  such  a 
Are,  and  if  such  fire  spreads  recovery  can  be 
had  only  at  common  law  on  the  ground  of 
negligence,  unless  his  conduct  is  so  wanton 
that  willfulness  will  be  inferred  therefrom. 


Belk  V.  Stewart  142  S.  W.  485,  486,  160  Mo. 
App.  706. 

Witlioitt  Jnst  or  lawful  oavse  or  ex- 


The  word  "willfully,"  as  used  in  Rev.  St 
n.  S.  I  5341,  defining  manslaughter,  is  synon- 
ymous with  "intentionally"  or  "designedly," 
without  lawful  excuse,  not  accidental. 
O'Barr  v.  United  States,  105  Pac.  988,  989,  3 
Okl.  Cr.  819,  139  Am.  St  Rep.  959. 

The  word  "willfully"  within  U.  S.  Comp. 
St.  1901,  §  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  injures  an- 
other, of  which  injury  the  other  dies,  guilty 
of  manslaughter,  means  not  merely  volunta- 
rily, but  with  a  bad  purpose,  being  synony- 
mous with  "intentionally,"  "designedly," 
"without  lawful  excuse."  Miller  v.  State,  107 
Pac.  948,  3  Okl.  Cr.  575  (citing  Thomp.  Tr. 
2209). 

The  term  "willful"  implies  an  evil  intent 
without  justifiable  excuse.  Under  Comp. 
Laws,  1 11861,  making  the  willful  abstraction 
of  papers  and  records  belonging  or  appertain- 
ing to  the  office  of  a  township  a  misdemean- 
or, it  is  necessary, /to  constitute  the  offense, 
that  the  abstraction  be  done  with  a  criminal 
intent  People  v.  Jewell,  101  N.  W.  835,  836, 
138  Mich.  620. 

Kirby's  Dig.  |  1899,  makes  it  a  misde- 
meanor to  willfully  and  intentionally  de- 
stroy, injure,  or  obstruct  any  telegraph  or 
telephone  line,  and  imposes  a  penalty  of 
double  damages.  Held,  that  the  words  "will- 
fully" and  "intentionally"  implied  an  evil 
intent  without  justifiable  excuse,  so  that  the 
destruction  of  a  portion  of  a  telephone  line 
by  a  railway  company,  which  is  mistakenly 
believed  was  an  unlawful  obstruction  of  its 
right  of  way,  and  was  also  a  hinderance  and 
a  menace  to  the  safe  operation  of  the  railway, 
was  not  an  act  for  which  the  owners  of  the 
telephone  line  were  entitled  to  recover  dou- 
ble damages  under  such  section.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  BatesviUe  &  W.  Tele- 
phone Co.,  97  S.  W.  660,  662,  80  Ark.  499. 

Without  reasonable  belief 

On  a  prosecution  for  i)er jury,  a  definition 
of  "willfully"  as  meaning  that  the  act  of  the 
defendant  was  done  with  an  evil  intent  or 
without  reasonable  grounds  to  believe  the  act 
to  be  lawful  was  correct  Clay  v.  State,  107 
S.  W.  1129, 1130,  52  Tex.  Cr.  R.  555. 

"Willful,"  as  used  to  characterize  the 
act  of  shooting  at  a  dog  so  as  to  render  the 
person  shooting  guilty  of  malicious  mischief, 
means  that  the  act  must  have  been  done  with 
an  evil  intent  with  legal  malice,  without  rea- 
sonable ground  for  believing  the  act  to  be 
lawful,  and  without  grounds  justifying  the 
act    Ross  V.  State  (Tex.)  108  S.  W.  697. 

The  word  "willful,"  in  an  information 
for  the  "unlawful,"  "willful,"  and  "wanton" 
killing  of  a  dog,  meant  that  the  act  must  be 
done  xvith  an  evil  intent,  with  legal  malice, 
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The  term  "willful"  as  used  In  Bankr. 
Act  July  1,  1898,  c.  641,  |  17,  providing  that 
a  discharge  in  bankruptcy  shall  relieve  the 
bankrupt  from  all  ^his  provable  debts  except 
Judgments  in  actions  for  willful  and  mali- 
cious injuries  to  the  person  or  property  of 
another,  means  nothing  more  than  intention- 
al. McChristal  v.  Glisbee,  76  N.  E.  511,  190 
Mass.  120,  3  L.  B.  A.  (N.  S.)  702,  5  Ann.  Can. 
769. 

The  word  "willful,"  as  used  in  Bankr. 
Act  July  1,  1898,  c  541,  i  17,  as  amended  by 
Act  Feb.  5, 1903,  c.  487,  |  5,  providing  that  a 
discharge  in  bankruptcy  shall  relieve  the 
bankrupt  from  all  provable  debts  except  lia- 
bilities for  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  '*will- 
ful  and  malicious"  injuries  to  the  person  or 
property  of  another,  means  nothing  more 
than  intentional;  while  the  word  *'malice," 
as  there  used,  is  intended  to  imply  nothing 
more  than  a  disregard  of  duty  which  is  in- 
volved in  the  intentional  doing  of  a  willful 
act  to  the  injury  of  another.  Kavanaugh  v. 
Mclntyre,  112  N.  Y.  Supp.  987,  990,  128  App. 
Div.  722. 

The  word  **wlllful,"  as  used  in  Pen. 
Ck)de  1895,  |  219,  making  the  willful  cutting 
or  felling  of  timber  upon  the  land  of  another 
without  his  consent  an  Indictable  offense, 
means  intentional,  with  a  bad  purpose,  an 
evil  purpose,  without  grounds  for  believing 
the  act  to  be  lawful.  Black  v.  State,  69  S.  E. 
823,  3  Ga.  App.  297. 

A  "willful"  refusal  or  neglect  of  a  serv- 
ant to  obey  the  lawful  and  reasonable  orders 
of  his  master  or  those  representing  him  jus- 
tifies his  discharge,  but  a  willful  disobedience 
is  an  intentional  disobedience,  and  is  some- 
thing more  than  a  conscious  failure  to  obey, 
and  involves  a  wrongful  and  perverse  dispo- 
sition, such  as  to  render  his  conduct  unrea- 
sonable and  inconsistent  with  proper  subor- 
dination. Ernst  V.  Grand  Rapids  Engraving 
Ca,  138  N.  W.  1050,  1051, 173  Mich.  254. 

An  intentional  and  unreasonable  refusal 
by  a  telegraph  company  to  receive  and  trans- 
mit a  proper  message,  for  whose  transmis- 
sion payment  has  been  tendered,  is  a  "will- 
ful refusal,"  within  Rev.  Laws,  c.  122,  {  10, 
imposing  a  penalty  on  a  company  willfully 
refusing  to  receive  and  transmit  messages. 
Vermilye  v.  Postal  Telegraph  Cable  Co.  of 
Massachusetts,  91  N.  E.  904,  905,  205  Mass. 
598,  30  L.  R.  A.  (N.  S.)  472. 

An  instruction  that  the  word  **willfully" 
signified  intentionally,  though  not  necessarily 
with  express  intent  or  purpose,  as  used  in  de- 
termining whether  defendant  was  guilty  of 
willful  negligence,  was  correct  so  far  as  it 
went,  and  was  not  prejudicial  for  not  using 
the  words  "actual  intent,"  instead  of  "ex- 
press intent,"  and  not  explaining  that  con- 
structive intent  was  sufficient  to  constitute 
gross    negligence,   especially   in   absence   of 


request   for   such   explanation.     Barlow   v. 
Foster,  136  N.  W.  822,  826,  149  Wia  6ia 

A  willful  act  is  one  done  subject  to  the 
volition  and  will  of  the  doer  and  intentional- 
ly, and  a  willful  or  malicious  Injury  ia  one 
caused  by  a  design.  Willfulness  and  malice 
alike  import  intent,  and  the  characteristic 
element  of  "willful"  or  "malicious  injury" 
is  the  design  to  injure,  either  actually  enter- 
tained or  to  be  implied  from  the  conduct  and 
circumstances.  Sharkey  v.  Skllton,  77  AtL 
950,  951,  83  Conn.  503. 

An  act  is  "willful"  where  the  resulting 
injury  is  intentional  or  the  natural  and 
probable  consequence  of  the  act  The  word 
"wanton"  is,  however,  m^^re  comprehensive, 
and  to  constitute  "wantonness"  it  is  not  es- 
sential that  the  injury  should  have  been  In- 
tentional or  the  probable  consequence  of  the 
wrongful  act;  it  sufficing  that  the  act  indi- 
cates a  reckless  disregard  of  the  rights  of 
others,  a  reckless  indifference  to  results,  or 
that  the  injury  is  the  likely  and  not  improb- 
able result  of  the  wrongful  act  Conchtn  v. 
El  Paso  &  S.  W.  R.  Co.,  108  Pac.  260,  262, 
13  Ariz.  259,  28  L.  R.  A.  (N.  S.)  88. 

The  word  "willful,"  used  "in  a  statute 
creating  a  criminal  offense,  means  something 
more  than  an  intention  to  do  a  thing.  It 
implies  the  doing  the  act  purposely  and  de- 
liberately; indicating  a  purpose  to  do  it 
without  authority;  careless  whether  he  has 
the  right  or  not;  in  violation  of  law ;  and  it 
is  this  which  makes  the  criminal  intent, 
without  which  one  cannot  be  brought  within 
the  meaning  of  a  criminal  statute."  State 
V.  Morgan,  48  S.  E.  670,  671,  136  N.  G  628 
(quoting  State  v.  Whitcner,  93  N.  0.  580). 

While  the  word  "willful"  is  aometiiiies 
synonymous  with  "voluntary"  or  "intention- 
al," yet,  when  used  in  penal  or  quasi  penal 
statutes,  it  usually  implies  an  evil  intent, 
and  it  is  so  used  in  Code,  {  1251,  providing 
that  any  coimty  officer  may  be  removed  for 
willful  misconduct  or  maladministration  iu 
office,  so  that,  in  a  proceeding  thereunder  to 
remove  a  county  treasurer,  evidence  of  his 
good  faith  and  innocence  of  intentional  wrong 
was  admissible  so  as  to  take  the  question  of 
the  willfulness  of  his  wrongful  act  to  the 
jury.  State  v.  Meek,  127  N.  W.  1023.  1024, 
148  Iowa,  671,  81  L.  R.  A.  (N.  S.)  566,  Ann. 
Cas.  1912C,  1075. 

"To  constitute  a  'willful  injury,*  the  act 
which  produced  it  must  have  been  Intention- 
al or  must  have  been  done  under  such  cir- 
cumstances as  evinced  a  reckless  disregard 
for  the  safety  of  others  and  a  willingness  to 
inflict  the  injury  complained  of.  It  involves 
conduct  which  is  quasi  criminal.  •  •  •  " 
Memphis  St  Ry.  Co.  v.  Roe,  102  S.  W.  343. 
346,  118  Tenn.  601;  Rideout  v.  Winnebago 
Traction  Co.,  101  N.  W.  672,  674,  123  Wis. 
297,  69  L.  R.  A.  601  (quoting  and  adopting 
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definitloii  in  Louisville,  N.  A.  &  O.  B.  Co.  y. 
Bryan,  7  N.  K.  807,  806,  107  Ind.  51,  53). 

•To  constitute  a  •willful  injury,'  the  act 
which  produced  it  must  have  been  intention- 
al or  must  have  been  done  under  such  cir- 
cumstances as  evidenced  a  reckless  disregard 
for  the  safety  of  others  and  a  willinguess  to 
inflict  the  injury  complained  of."  The  in- 
tentional omission  to  perform  a  duty  or  the 
intentional  doing  of  an  act  contrary  to  duty, 
although  culpable  and  resulting  in  injury, 
falls  short  of  showing  that  the  injury  was 
intentionally  wantonly  inflicted.  Baltimore 
&  O.  S.  W.  R.  Co.  V.  Reynolds,  71  N.  E.  250, 
254,  33  Ind.  App.  210  (quoting  and  adopting 
definition  in  Belt  Railroad  &  Stockyard  Co. 
V.  Mann,  7  N.  E.  803, 107  Ind.  89). 

The  term  "willful  failure**  as  used  in 
Acts  1905,  giving  a  right  of  action  for  injuries 
occasioned  by  any  violation  or  willful  failure 
to  comply  with  the  provisions  of  the  act,  im- 
plies more  than  mere  nonconformity,  inatten- 
tion, thoughtlessness  or  heedlessness,  and 
goes  to  the  intent  implied  in  failing  to  do  the 
thing  after  attention  is  called  to  it  or  notice 
given  under  the  statute  by  the  mine  inspector, 
and  implies  the  intentional  and  conscious 
violation  and  persistent  refusal  or  neglect 
not  necessarily  with  evil  or  malicious  intent ; 
it  amounts  to  more  than  mere  passive  negli- 
gence; it  is  active  refusal.  Princeton  Coal 
Mln.  Co.  V.  Lawrence,  95  N.  E.  423,  427,  176 
Ind.  469. 

In  Pen.  Code,  |  639,  providing  for  the 
punishment  of  a  person  who  "willfully**  re- 
moves, injures,  or  destroys  a  public  highway, 
the  word  "willfully**  means  something  more 
than  a  voluntary  act,  and  more  than  an  in- 
tentional act,  which  is  in  fact  wrongful. 
It  includes  the  idea  of  an  act  intentionally 
done  with  a  wrongful  purpose,  or  with  de- 
sign to  injure  another,  or  one  committed  out 
of  mere  wantonness  or  lawlessness.  People 
V.  Gillies,  109  N.  Y.  Supp.  945,  946,  57  Misc. 
Rep.  568. 

In  an  action  for  injuries  to  a  trespasser 
on  a  freight  train  by  kicking  him  off,  an  in- 
struction that  if  defendant  willfully  kicked 
or  pushed  plaintiff  off  its  rapidly  moving 
train,  injuring  him,  the  jury  should  find  for 
him,  was  not  objectionable  for  using  the 
word  "willfully**  instead  of  "intenUonally"  ; 
the  two  words  being  synonymous  in  ordinary 
usage  and  as  used  in  the  instruction.  Jones 
V.  Mobile  &  O.  R.  Co.  (Ky.)  127  S.  W.  144, 
145. 

In  an  action  for  assault,  in  which  it  ap- 
peared that  plaintiff  was  knocked  down  with 
a  club  and  severely  beaten  by  defendant,  an 
Instruction  that,  if  the  jury  found  that  the 
injuries  were  "willfully"  inflicted,  they  might 
assess  as  punitive  damages  a  further  sum, 
which  would  be  a  warning  to  defendant,  was 
not  objectionable  for  not  requiring  a  finding 
of  express  malice  before  awarding  punitive 


damages;  the  word  "willfully**  implying  that 
the  battery  was  intentionaL  Jennings  ▼. 
Appleman,  139  S.  W.  817,  818,  159  Mo.  App. 
12. 

In  Act  June  29,  1906,  a  3594,  known  as 
the  "28-hour  law,**  which  prohibits  carriers 
of  live  stock  from  keeping  the  same  confined 
in  cars,  etc.,  for  more  than  28  consecutive 
hours  without  unloading  for  rest,  water,  and 
feeding,  unless  prevented  by  storm  or  by 
other  accidental  or  unavoidable  causes  which 
cannot  be  anticipated  or  avoided  by  the  ex- 
ercise of  due  diligence  and  foresight,  and  im- 
poses a  penalty  on  any  carrier  which  "know- 
ingly and  willfully**  fdlls  to  comply  with  its 
provisions,  the  word  "willfully**  is  not  used 
as  implying  a  vicious  or  evil  intent,  but  as 
meaning  intentionally  or  voluntarily.  *  United 
States  V.  Union  Pac.  It  Co.,  169  Fed.  65, 
67,  68,  94  C.  C.  A.  433 ;  Same  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  166  Fed.  160,  163. 

P.  S.  5131,  requires  fourth-class  liquor 
licensees  authorized  to  sell  at  wholesale  to 
give  a  bond  in  form,  so  far  as  applicable,  to 
that  required  by  section  5117  of  retail  li- 
censees, and  the  bond  required  by  that  sec- 
tion provides  that  the  obligor  shall  become 
liable  to  the  penalty  prescribed  if  the  prin- 
cipal "shall  willfully  violate  any  of  the  con- 
ditions or  prohibitions**  of  the  license.  Held, 
that  the  bond  was  not  forfeited  unless  there 
was  an  intentional  violation  of  the  act  by 
the  licensee,  even  though  he  might  be  con- 
victed and  fined  for  violating  some  provision 
of  the  act;  the  word  "wiUful"  meaning  in- 
tentionally and  by  design.  State  v.  Burling- 
ton Drug  Co.,  78  Atl.  882,  886,  84  Vt  243. 

Where  a  lessee  assigned  his  lease  to  his 
wife  with  the  consent  of  the  landlord,  and 
the  landlord  subsequently  instituted  sum- 
mary proceedings  to  dispossess  the  lessee 
without  making  the  wife  a  party,  and  under 
the  judgment  of  dispossession  the  landlord, 
through  agents,  took  possession  of  the  prem- 
ises and  removed  the  wife's  property  and 
forcibly  removed  the  wife,  a  judgment  for 
the  wife  for  damages  for  the  acts  of  the  land- 
lord was  based  on  "willful"  and  "malicious" 
acts,  within  Bankruptcy  Act  July  1,  1898,  c. 
541,  §  17,  providing  that  a  discharge  in  bank- 
ruptcy does  not  release  the  bankrupt  from 
judgments  for  willful  and  malicious  injuries 
to  the  person  or  property  of  another;  the 
word  "willful**  meaning  nothing  more  than 
"intentional,**  and  the  word  "malice**  in  its 
legal  sense  meaning  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse. 
In  re  Munro,  195  Fed.  817,  823  (citing  5 
Words  and  Phrases,  pp.  4298-4312). 

A  complaint  for  "willful  injury,"  involv- 
ing, as  it  does,  conduct  which  is  quasi  crim- 
inal, must  aver  that  the  injurious  act  was 
purposely  and  Intentionally  committed,  with 
the  intent  willfully  and  purposely  to  in- 
flict the  injury  complained  of.  Plaintiff  was 
struck  and  injured  at  a  railway  crossing  by 
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defendant's  passenger  train,  which  approach- 
ed and  passed  over  the  crossing  at  a  speed 
of  from  50  to  60  miles  per  honr.  The  high- 
way at  the  point  in  question,  including  the 
crossing  at  that  season  of  the  year,  was  used 
by  from  100  to  125  teams  daily.  As  the  train 
approached  the  whistle  was  sounded  one- 
fourth  of  a  mile  north  of  the  crossing,  and 
the  bell  was  rung  continuously  from  that 
time  until  the  train  passed  over  the  crossing. 
The  engineer  did  not  see  plaintifiF  at  any 
time  before  the  collision  occurred,  and  did  not 
know  of  his  presence  in  the  vicinity  of  the 
track,  and  the  fireman  did  not  disooyer  plain- 
tiff until  he  was  Just  about  to  enter  on  the 
track,  too  late  to  take  steps  to  stop  the  en- 
gine end  avert  the  accident.  Plaintiff  ap- 
proached the  crossing  from  a  canning  fac- 
tory, driving  at  a  brisk  trot,  which  was  con- 
tinuously maintained  until  the  horses  slow- 
ed down  of  their  own  volition  as  they  pro- 
ceeded to  go  on  the  crossing.  Held,  that  such 
facts  were  insufficient  to  establish  a  willful 
injury  on  the  part  of  the  railway  company. 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Ferrell, 
78  N.  B.  d88,  989,  39  Ind.  App.  515  (citing 
Kalen  v.  Terre  Haute  &  I.  R.  Co.,  47  N.  E. 
694,  18  Ind.  App.  202,  63  Am.  St.  Rep.  343; 
Parker,  Adm'r,  v.  Pennsylvania  Co.,  34  N. 
£.  504.  134  Ind.  673,  23  L.  R.  A.  552). 

In  an  action  by  a  passenger  for  his  ex- 
pulsion from  a  railroad  train,  the  defendant's 
plea  averred  that,  when  the  conductor  de- 
manded of  him  his  ticket  or  fare,  plaintiff 
**refused**  and  "willfully  failed"  to  present  or 
tender  any  ticket  or  fare,  and  the  conductor 
thereupon  ejected  him,  and  plaintiff's  repli- 
cation alleged  that,  when  the  conductor  de- 
manded his  ticket  or  fare,  he  had  misplaced 
his  ticket  in  his  clothing,  and  the  conductor 
ejected  him  without  giving  him  a  reasonable 
time  within  which  to  produce  the  ticket 
Held  that,  aB  the  replication  was  in  the  na- 
ture of  a  confession  and  avoidance,  it  was 
insufficient,  for,  while  the  word  "fail"  at 
times  is  synonymous  with  "refuse,"  the  word 
"refuse"  here  means  to  decline  to  accept,  or 
leject,  and  the  words  "willfully  fail"  mean 
an  intentional  neglect,  and  so  it  does  not 
show  that  plaintiff  attempted  to  produce  his 
ticket  or  notified  the  conductor  that  he  had 
one,  and  requested  reasonable  time  within 
which  to  search  for  his  ticket,  which  was 
necessary  before  he  could  complain  of  his 
ejectment.  Louisville  &  N.  R.  Co.  v.  Mason, 
58  South.  963,  905,  4  Ala.  App.  353  (citing  7 
Words  and  Phrases,  p.  631;  8  Words  and 
Phrases,  p.  7468). 

KnoiwiiiKly 

The  word  "willfully"  implies  the  do- 
ing of  an  act  knowingly,  and  with  stubborn 
purpose,  but  without  malice.  Bailey  v. 
North  Carolina  R.  Co.,  62  S.  E.  912,  914, 
149  N.  C.  169. 

A  "willful  act"  Is  one  that  is  done  know- 
ingly and  purposely,  with  the  direct  object 


in  view  of  injuring  another.    Hazle  ▼•  SouUi- 
em  Pac.  Co.,  173  Fed.  431,  432. 

Acts  performed  with  a  knowledge  of 
facts  and  conditions  that  render  the  same 
greatly  dangerous  to  the  lives  of  others,  and 
where  there  is  a  probability  that  they  will 
result  injuriously,  may  be  said  to  be  "wUlfuL" 
Montgomery  St  Ry.  Co.  v.  Lewis,  41  South. 
736,  739,  148  Ala.  134  (citing  L.  &  N.  B.  Ca 
V.  Webb,  12  South.  374,  97  Ala.  308;  Ala- 
bama G.  S.  R.  Co.  V.  Anderson,  19  South.  516, 
109  Ala.  299;  Southern  Ry.  Co.  v.  Bryan, 
28  South.  445,  125  Ala.  297;  Birmingham 
S.  R.  Co.  V.  PoweU,  33  South.  875,  136  Ala. 
232;  Southern  Ry.  Co.  v.  Bonner,  37  South. 
702,  141  Ala.  517;  Southern  Ry.  Oo.  T. 
Jones,  39  South.  118,  143  Ala.  328). 

An  instruction  that,  if  the  jury  beJieve 
that  any  witness  has  "knowingly"  testified 
falsely,  they  may  disregard  his  entire  tes- 
timony, was  not  subject  to  the  objection  that 
it  bailed  to  use  the  word  "willfully,"  since 
such  words  are  of  equivalent  meaning.  Pet- 
erson V.  Pusey,  86  N.  EX  692,  693,  237  lU.  204. 

The  phrase  "willfully  and  corruptly," 
as  used  in  the  statement  of  the  requisites  of 
the  offense  of  perjury  that  the  false  testi- 
mony must  have  been  given  "vrillfully  and 
corruptiy,"  means  knowingly  and  intentional- 
ly. State  v.  Hunter,  80  S.  W.  955,  956,  ISl 
Mo.  316. 

Where  an  Indictment  of  a  bankrupt  al- 
leged that  he  "willfully"  concealed  property 
belonging  to  his  estate  in  bankruptcy,  the 
word,  "willfully"  was  sufficient  to  charge 
that  he  knew  that  the  assets  which  were 
concealed  belonged  to  such  estate.  McNlel 
v.  United  States,  150  Fed.  82,  84,  80  C.  C.  A. 

sa 

In  order  that  one  may  be  held  guilty  of 
"willful"  or  wanton  conduct,  it  must  be 
shown  that  he  was  conscious  of  his  conduct, 
and  conscious,  from  his  knowledge  of  existing 
conditions,  that  injury  would  likely  or  prob- 
ably result  from  his  conduct,  and  that  with 
reckless  indifference  to  consequences  he  con- 
sciously and  intentionally  did  some  wrongful 
act  or  omitted  some  known  dut>*  which  pro- 
duced the  injurious  result.  Montgomery  St 
Ry.  V.  Rice,  38  South.  857,  142  Ala.  674. 

Pub.  Acts  1901,  c  154,  provides  that 
every  person  who  shall  willfully  sell  or  offer 
to  sell  the  flesh  of  any  calf  leas  than  four 
weeks  old  when  killed  shall  be  punished  by  a 
fine,  etc.  Held,  that  guilty  knowledge  was 
an  essential  element  of  the  crime  defined  by 
such  act,  and  it  was  therefore  error  for  the 
court  to  charge  that  by  "willfully  selling** 
was  meant  deliberately  selling,  without  re- 
gard to  defendant's  motive.  State  v.  Nus- 
senholtz,  55  Atl.  589,  591,  76  Conn.  92. 

Where  the  sufficiency  of  an  indictment 
for  causing  nonmailable  matter  to  be  dqiosit- 
ed  in  the  postoffice  is  not  questioned  until 
after  verdict,  the  worda  "willfully,  unlaw- 
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fullyi  wrongfully,  and  knowingly,"  as  used 
therein,  were  to  be  taken  in  their  broadest 
sense,  as  applying  to  all  that  was  expressed 
in  respect  of  the  act,  and  therefore  as  imput- 
ing to  defendants  knowledge  of  the  contents 
of  the  circular  alleged  to  have  been  mailed, 
and  of  the1)ook  of  which  it  was  an  advertise- 
ment Burton  v.  United  States,  142  Fed.  57, 
59,  73  C.  O.  A.  243. 

The  terms  "fraudulent,"  "false,"  and 
"willful,"  in  Customs  Administrative  Act 
June  10,  1890,  c.  407,  §  9,  providing  for  for- 
feiture of  imports  entered  by  means  of  a 
fraudulent  or  false  invoice,  imply  the  neces- 
sity of  a  guilty  scienter  and  Intent  to  consti- 
tute the  offense,  and,  where  merchandise  is 
mistakenly  entered  by  a  person  on  an  invoice 
fraudulently  made  out  by  the  foreign  shipper, 
a  forfeiture  is  not  warranted.  United  States 
V.  Twenty  Boxes  of  Cheese,  163  Fed.  369,  371. 

To  vote  "willfully,"  in  violation  of  Code, 
I  4921,  providing  that  if  any  person  "willfully 
vote  who  has  not  been  a  resident  of  the  state 
for  six  months,"  etc.,  he  shall  be  p^inished, 
etc.,  involves  either  knowledge  of  the  voter's 
disqualiflcatian  or  a  reckless  disregard  of 
whether  he  is  qualified  or  not,  and  where  a 
person  on  due  inquiry  ascertains  all  the  facts, 
and  basing  his  judgment  thereon  in  good 
ttith  concludes  that  he  is  qualified  to  vote 
and  does  so,  his  act  is  not  willful,  though  on 
further  inquiry  it  turns  out  that  he  was  not 
in  fact  qualified.  State  v.  Savre,  105  N.  W. 
387,  389,  129  Iowa,  122,  3  L.  R.  A.  (N.  S.)  455, 
113  Am.  St.  Rep.  452. 

The  crime  of  perjury,  as  defined  In  Rev. 
St.  §  5392,  consists  in  a  witness  willfully  stat- 
ing, contrary  to  his  oath,  any  material  mat- 
ter which  he  does  not  believe  to  be  true ;  and 
while,  in  an  indictment  for  subornation  of 
perjury,  under  section  5393,  the  omission  of 
the  identical  word  "willful,"  in  charging  the 
false  swearing  by  the  witness,  may  not  be 
fatal,  the  indictment  must  in  such  case  con- 
tain equivalent  words,  themselves  free  from 
ambiguity  or  equivocation.  Such  requirement 
is  not  met  by  an  averment  that  the  defendant 
knew,  at  the  time  of  the  subornation,  that 
the  testimony  to  be  given  by  the  witness  was 
"false,  willful,  and  contrary  to  the  oath"  to 
be  taken  by  the  witness,  which  relates  to  the 
knowledge  of  defendant,  and  not  to  the  state 
of  mind  of  the  witness.  United  States  y. 
Howard,  132  Fed.  325,  326,  350. 

Under  the  coal  mine  law  of  Illinois 
(Laws  1899,  p.  325,  |  33),  which  makes  a 
mrneowner  liable  in  damages  for  any  injury 
to  person  or  property  or  for  death  "occasion- 
ed by  any  willful  violation  of  this  act  or 
willful  failure  to  comply  with  any  of  its  pro- 
visions," as  construed  by  the  Supreme  Court 
of  the  state,  a  knowing  and  intentional  fail- 
ure to  comply  with  the  requirements  of  the 
act  is  a  "willful"  failure  within  its  meaning, 
and"  a  wrongful  or  evil  intent  Is  not  necessary 
to  give  a  right  of  action  thereunder  for  the 


death  of  a  miner.  Fulton  v.  Wilmington  Star 
Mln.  Co.,  133  Fed.  193,  195,  66  C.  C.  A,  247, 
68  L.  R.  A.  168. 

Under  Kurd's  Rev.  St.  1899,  p.  1174,  § 
33,  an  instruction  that,  where  an  owner,  op- 
erator, or  manager  so  operates  his  mine  that 
he  knowingly  operates  it  without  conforming 
to  the  provisions  of  the  mining  act  of  this 
state,  he  willfully  disregards  its  provisions, 
and  willfully  disregards  the  safety  of  the 
miners  employed  therein,  in  the  sense  that 
the  word  "willful"  is  used  in  the  statute,  is 
correct  Donk  Bros.  Coal  &  Coke  Co.  v. 
Strc^,  66  N.  B.  29,  32,  200  111.  483. 

Mines  and  Miners'  Act,  §  18,  requires  a 
daily  inspection  of  the  mine,  and  provides 
that  no  one  shall  remain  in  the  mine  until 
dangerous  conditions  discovered  therein  have 
been  made  safe.  In  a  miner's  injury  action 
the  declaration  alleged  that  the  dangerous 
condition  which  caused  the  injury  existed  the 
day  before  it  happened,  and  that  defendant 
"willfully"  permitted  plaintiff  to  enter  the 
place.  Held,  that  the  word  "willfully"  was 
synonymous  with  "knowingly,"  and  the  dec- 
laration, at  least  argumentatlvely,  alleged 
that  defendant  knew  of  the  dangerous  condi- 
tion so  as  to  sustain  a  judgment  for  plaintiff. 
Peebles  v.  O'Gara  Coal  Co.;  88  N.  E.  166, 168, 
239  IlL  370. 

The  term  "willful,"  employed  in  the  stat- 
ute regulating  the  operation  of  mines,  means 
knowingly  disregarding  the  statutory  safety 
of  nilners,  and  an  operator  knowingly  disre- 
garding a  duty  willfully  disregards  it,  and  he 
cannot  say  that  a  miner,  with  knowledge  of 
the  facts,  is  guilty  of  contributory  negligence. 
Where  a  miner  was  Injured  by  reason  of  the 
mineowner's  willful  failure  to  maintain  an 
open  passageway  around  the  landing  place  at 
the  bottom  of  the  shaft,  as  required  by  a  stat- 
ute declaring  that  for  any  injury  occasioned 
by  any  willful  violation  of  the  act  or  willful 
failure  to  comply  with  its  provisions,  a  right 
of  action  shall  accrue  to  the  party  injured 
for  any  direct  damages  sustained  thereby,  the 
contributory  negligence  of  the  miner  was  no 
defense.  Chicago-Coulterville  Coal  Co.  v.  Fi- 
delity &  Casualty  Co.  of  New  York,  130  Fed. 
957,  961  (quoting  and  adopting  definition  in 
Carterville,  Coal  Co.  v.  Abbott,  55  N.  B.  131, 
181  111.  495 ;  Western  Anthracite  Coal  &  Coke 
Oa  V.  Beaver,  61  N.  E.  336,  192  111.  333). 

"The  act  (relating  to  trespassing  on  state 
timber  lands)  very  wisely  makes  a  distinction 
between  trespasses  committed  involuntarily 
and  those  committed  willfully.  The  defini- 
tion of  'casual  and  involuntary'  should  not  be 
restricted.  The  words  are  intended  to  convey 
the  idea  that,  when  an  illegal  cutting  of  state 
timber  lacks  the  elements  of  willfulness  and 
intention,  then  the  damage  shall  be  double 
the  value  only.  One  who,  through  mistake  or 
inadvertence,  passes  beyond  his  own  boundary 
line,  and  cuts  and  carries  away  timber  of  an- 
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other,  is  not  guilty  of  willful  trespass. 
*  •  •  'Willful,*  In  the  present  case,  Is  not 
determined  by  the  mere  fact  that  appellant 
knowingly  and  purposely  entered  upon  the 
land  in  question  and  cut  the  state  timber 
thereon.  •  ♦  ♦  To  determine  what  is 
meant  by  'willful,'  we  must  ascertain  the  pur- 
pose with  which  the  act  was  performed.  Did 
appellant  intend  to  commit  a  wrong  against 
the  state  and  appropriate  the  timber  without 
regard  to  the  rights  of  the  state?  ♦  ♦  ♦ 
The  finding  of  the  trial  court  that  appellant 
was  guilty  of  the  willful  trespass  la  not  sus- 
tained by  the  evidence.  On  the  contrary,  the 
record  conclusively  shows  that  appellant  had 
reasonable  ground  for  believing  that  author- 
ity had  been  granted,  and  honestly  acted  on 
such  belief."  State  v.  Shevlin-Carpenter  Co., 
113  N.  W.  634,  637,  102  Minn.  470. 

The  word  "willful"  is  "a  word  of  famil- 
iar  use  in  every  branch  of  the  law,  and  it 
amounts  to  nothing  more  than  this:  That  the 
person  knows  what  he  is  doing,  and  intends 
to  do  what  he  is  doing,  and  is  a  free  agent" 
"Willful"  is  used  to  denote  the  intent  with 
which  an  act  is  done,  is  sometimes  so  modi- 
fied and  reduced  as  to  mean  a  little  more 
than  intentionally  or  designedly,  but  implies 
an  intention,  act,  or  commission  or  of  omis- 
sion. A  trustee  under  a  will  exempting  him 
from  liability,  for  "losses  occurring  without 
his  own  willful  default,"  though  knowing 
that  his  cotrustee  collected  the  rents  of  the 
estate,  and  had  converted  the  same  to  his 
own  use  to  an  amount  equal  to  nearly  a  third 
of  the  corpus  of  the  estate,  permitted  the  co- 
trustees to  continue  to  collect  the  rents,  with- 
out attempting  to  control  the  receipts,  and 
the  cotrustees  misappropriated  them.  Held, 
that  the  trustee  was  personally  liable  for  the 
amount  misappropriated  because  he  inten- 
tionally disregarded  the  rules  regulating  the 
actions  of  prudent  men  in  conducting  their 
own  business;  the  exemption  clause  merely 
protecting  the  trustee  from  losses  occurring 
through  his  carelessness  or  bad  judgment. 
In  re  Mallon's  Estate,  97  N.  Y.  Supp.  23,  24, 
110  App,  Dlv.  61  (quoting  8  Words  and  Phras- 
es Judicially  Detlned,  p.  7479,  and  citing 
Bouv.  Law,  Diet.;  Orabb  v.  Young,  92  N.  Y. 
56,  65;  Stratton  v.  Central  City  Horse  Ry. 
Co.,  95  111.  25 ;  State  v.  Preston,  34  Wis.  675, 
683). 

A  **willful  injury"  Involves  a  deliberate 
purpose  not  to  discharge  some  duty  necessary 
to  safety,  which  duty  the  person  o^ving  it 
has  assumed  by  contract,  or  which  is  imposed 
on  him  by  law.  It  is  differentiated  from  neg- 
ligence by  the  fact  that  the  latter  arises  from 
inattention  or  thoughtlessness.  The  word 
"willful"  or  "willfully,"  as  used  in  this  con- 
nection, means  the  quality  of  being  willful, 
obstinate,  stubborn,  perverse,  voluntary.  As 
so  used,  it  implies  nothing  blamable,  but 
merely  that  the  person  of  whose  action  or  de- 
fault the  expression  is  used  is  a  free  agent, 
and  that  what  has  been  done  arises  from  the 


spontaneous  action  of  his  will.  It  implies 
nothing  more  than  that  he  knows  what  he  Ls 
doing,  and  intends  to  do  what  he  is  doing, 
and  is  a  free  agent.  Southern  Ry.  Co.  t.  Mc- 
Neeley,  88  N.  E.  710^  711,  44  Ind.  App.  12a 

"The  word  'willfully*  Is  sometimes  used 
in  statutes  and  indictments,  and  sometimes 
omitted  from  them,  for  very  differing  rea- 
sons. In  order  that  there  shall  be  a  punish- 
able evil  intent,  the  criminal  law  ordinarily 
requires  that  there  shall  be  a  knowledge  of 
the  facts,  and  when  with  a  knowledge  of  the 
facts  is  combined  an  injurious  result  which 
the  actor  foresaw,  or  might  reasonably  have 
foreseen,  all  the  law  ordinarily  implies  by  the 
word  'willfully'  is  accomplished.  Neverthe- 
less there  are  numerous  phases  of  the  law 
where  a  knowledge  of  all  the  facts  involved 
is  not  required,  arising,  for  example,  with 
reference  to  questions  of  adultery  and  incest, 
and  under  statutes  in  regard  to  sales  of  liq- 
uors to  minors,  and  the  pure  food  laws,  etc. 
Therefore  sometimes,  to  guard  against  any 
possible^  inference  of  criminality  in  the  ab- 
sence of  knowledge,  the  word  'willfully'  is  in- 
serted in  the  statutes;  and  sometimes  it  is 
inserted  for  other  reasons.'*  In  the  provision 
of  the  28-hour  law  (Act  June  29, 1906,  c  3594, 
34  Stat.  607),  subjecting  railroads  to  a  pen- 
alty for  knowingly  and  willfully  failing  to 
obey  such  act,  the  words  ''knowingly  and 
willfully"  do  not  require  an  evil  intent,  but 
only  that  defendant  should  have  failed  to 
obey  the  statute  purposely  and  with  knowl- 
edge of  the  facts.  New  York  Cent,  ft  H.  B. 
R.  Co.  V.  United  States,  165  Fed.  833,  841,  91 
G.  C.  A.  519. 

MaUce 

The  word  "willfully"  implies  the  doing 
of  an  act  knowingly,  and  with  stubborn  pur- 
pose, but  without  malice.  Bailey  v.  North 
Carolina  R.  Co.,  62  S.  E.  912,  914,  149  N.  C 
169. 

"Willful,"  as  used  in  the  statutes  relating 
to  punishment  for  willful  trespasses,  em- 
bodies an  element  of  maliciousness.  Price  v. 
Denison,  103  N.  W.  728,  729,  95  Minn.  106. 

"Willful,"  in  a  statute  against  libel,  is 
covered  by  "malicious"  in  an  indictment; 
the  latter  meaning  all  that  the  former  does, 
and  more.  Glover  v.  People»  68  N.  £.  464, 
466,  204  IlL  170  (quoting  and  adopting  d^toi- 
Uon  in  1  Bish.  Cr.  Proc.  [3d  Ed.]  t  613). 

There  is  no  substantial  differ^ice  In  the 
meaning  of  the  terms  "willfully"  and  "mali- 
ciously," as  used  in  Rev.  St  1890, 1 1957,  pun- 
ishing every  person  who  shall  willfully  and 
maliciously  iajure  or  destroy  tiie  wires,  etc, 
of  any  telephone  or  telegraph  company. 
State  V.  McKee,  104  S.  W.  486,  487,  126  Ma 
App.  524. 

In  general  a  malicious  act  involves  all 
that  is  usually  understood  by  the  term  ••wlU- 
ful,"  and  is  further  marked  by  either  hatred 
or  ill  will  toward  the  party  injured  or  by 
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8uch  utter  recklessness  and  disregard  of  the 
rights  of  others  as  denotes  a  corrupt  or  malev- 
olent disposition.  It  Is  true  that  "malice** 
may  he  and  Is  often  implied  or  presumed 
from  the  willfulness  of  the  wrongful  act. 
State  V.  Willing,  105  N.  W.  S55,  356,  129 
Iowa,  72. 

An  Instruction  on  a  trial  for  homicide, 
authorizing  a  verdict  of  "willful  murder"  if 
the  jury  believe  that  the  killing  was  done 
with  malice  aforethought  and  a  verdict  of 
'Voluntary  manslaughter*'  if  they  believe  that 
the  killing  was  done  in  sudden  heat  of  pas- 
sion and  without  previous  malice,  is  not  er- 
roneous as  placing  on  accused  the  burden  of 
showing  that  the  killing  was  without  previ- 
ous malice  to  reduce  the  homicide  to  man- 
slaughter. Ball  V.  Ck>mmonwealth,  101  S.  W. 
956,  959,  125  Ky.  601. 

The  words  "wanton,"  "willful,"  and  "un- 
lawful" do  not  necessarily  mean,  in  statutes 
on  malicious  mischief,  the  same  as  "mali- 
cious." The  word  "malicious,"  as  used  in  the 
statute  on  malicious  wounding  of  domestic 
animals,  means  actual  malice  toward  the 
owner,  and  any  evidence  which  fairly  shows 
that  the  act  was  necessary  to  prevent  injury 
to  the  accused  or  to  his  property  is  admissi- 
ble on  the  issue  of  malice.  People  v.  Jones, 
89  N.  E.  752,  756,  241  111.  482,  16  Ann.  Cas. 
332  (citing  25  Oyc.  1677 ;  5  Words  and  Phras- 
es, p.  4307;  Glover  y.  People,  68  N.  B.  464, 
204  IlL  170). 

An  instruction  on  a  trial  for  homicide, 
that  if  the  jury  should  believe  that  accused 
willfully,  feloniously,  and  with  malice  afore- 
thought killed  decedent  by  shooting  him  with 
a  gun,  from  which  shooting  decedent  died 
within  a  year  and  a  day  thereafter,  and  the 
same  was  not  done  in  apparently  necessary 
self-defense,  accused  was  guilty  of  "willful 
murder,"  correctly  defined  "willful  murder." 
Williamson  v.  Commonwealth  (Ky.)  101  S.  W. 
370,  371. 

Under  Rev.  St  1899,  providing  that  it 
shall  not  be  necessary  to  show  in  the  trial  of 
an  offense  for  malicious  Injury  to  property 
specified  in  that  article  that  the  offense  was 
committed  from  malice  conceived  against  the 
owner  of  the  property  or  against  the  animal 
or  property  itself,  but  if  the  act  was  wrong- 
fully, intentionally,  and  willfully  done,  it  ma^ 
be  inferred  it  was  done  maliciously,  the  state 
is  relieved  from  proving  that  malice  was  held 
toward  either  the  owner  or  the  property,  but 
in  both  sections  1988  and  1989  (Ann.  St  1906, 
pp.  1332,  1333)  general  malice  is  retained  as 
an  element,  and  though  it  may  be  Inferred 
from  certain  facts  it  is  not  necessarily  to  be 
so  Inferred,  and  the  prohibited  offense  is  not 
"willfully  and  maliciously"  committed  unless 
the  animal  is  maimed,  beaten,  or  tortured 
from  an  evil  impulse  springing  from  a  state 
of  ndnd  rendering  the  peri)etrator  indifferent 
to  the  sufferings  of  the  animal  and  the  wrong- 


ful quality  of  the  act.    State  v.  Prater,  109 
S.  W.  1047,  1049,  130  Mo.  App.  34a 

NesUcenoe 

Negligence  distinguished,  see  Negligence. 

An  allegation  of  "willful"  or  wanton 
wrong  cannot  be  sustained  by  a  proof  of  sim- 
ple negligence.  Robinson  v.  Helena  Light  & 
Ry.  Co.,  99  Pac  837,  843,  38  Mont  222. 

Under  the  28-hour  law,  a  negligent  fail- 
ure to  comply  with  the  law  with  a  knowledge 
of  fact  is  a  willful  failure.  United  States  v. 
Atlantic  Coast  Line  R.  Co.,  173  Fed.  764,  769, 
98  O.  O.  A.  110. 

A  complaint,  in  an  action  for  injuries  to 
a  passenger  while  alighting  from  a  train, 
which  alleges  that  plaintiff,  urged  by  the 
"willful,"  **unlawful,"  and  "reckless"  injunc- 
tions of  the  conductor,  and  in  obedience  to 
his  directions,  proceeded  to  alight  from  the 
train  while  in  motion,  and  in  so  doing  was 
injured,  does  not  charge  negligence,  but 
charges  willfulness;  the  word  "unlawful"  as- 
signing no  specific  legal  character  to  the  acts 
alleged,  and  the  word  "reckless"  being  equiv- 
alent to  "willful."  Crosby  v.  Seaboard  Air 
Line  Ry..  61  S.  E.  1064,  1067,  81  S.  0.  24. 

The  term  "willful  failure,"  as  used  in 
Acts  1905,  giving  a  right  of  action  for  in- 
juries occasioned  by  any  violation  or  will- 
ful failure  to  comply  with  the  provisions  of 
the  act,  implies  more  than  mere  nonconform- 
ity, Inattention,  thoughtlessness,  or  heedless- 
ness, and  goes  to  the  Intent  Implied  in  fail- 
ing to  do  the  thing  after  attention  Is  called 
to  it  or  notice  given  under  the  statute  by 
the  mine  inspector,  and  implies  the  intention- 
al and  conscious  violation  and  persistent  re- 
fusal or  neglect  not  necessarily  with  evil  or 
malicious  intent;  it  amounts  to  more  than 
mere  passive  negligence ;  it  is  active  refusal. 
Princeton  Coal  Mln.  Co.  v.  Lawrence,  95  N. 
B.  423,  427,  176  Ind.  469. 

A  "willful  injury**  Involves  a  deliberate 
purpose  not  to  discharge  some  duty  neces- 
sary to  safety,  which  duty  the  person  owing 
it  has  assumed  by  contract,  or  which  is  im- 
posed on  him  by  law.  It  is  differentiated 
from  negligence  by  the  fact  that  the  latter 
arises  from  inattention  or  thoughtlessness. 
The  word  "willful**  or  "willfully**  as  used  in 
this  connection  means  the  quality  of  being 
willful,  obstinate,  stubborn,  perverse,  volun- 
tary. As  so  used,  it  implies  nothing  blam- 
able,  but  merely  that  the  person  of  whose 
action  or  default  the  expression  is  used  Is 
a  free  agent,  and  that  what  has  been  done 
arises  from  the  spontaneous  action  of  his 
will.  It  implies  nothing  more  than  that  he 
knows  what  he  Is  doing,  and  intends  to  do 
what  he  is  doing,  and  is  a  free  agent  South- 
em  Ry.  Co.  V.  McNeeley,  88  N.  B.  710,  711, 
44  Ind.  App.  126. 

"A  distinction  may  be  taken  between 
the  willful  act  done  by  the  defendant  In 
those  cases,  in  deliberately  planting  a  dan- 
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gerous  weapon  In  Ms  ground  with  the  design 
of  deterring  trespassers,  and  the  mere  negli- 
gence of  the  defendant's  servant  in  leaving 
his  cart  in  the  open  street.  But  between 
'wiUful  mischief  and  'gross  negligence'  the 
boundary  line  is  hard  to  trace.  I  should 
rather  say  Impossible.  The  law  runs  them 
into  each  other,  considering  such  a  degree  of 
negligence  as  some  proof  of  malice."  The 
law  imposes  no  liability  upon  a  railroad 
company  for  maintaining,  upon  its  private 
property,  an  unlocked,  unfastened,  and  un- 
guarded turntable,  in  favor  of  children, 
though  located  in  a  thickly  settled  communi- 
ty, near  a  public  street,  and  on  ground  on 
which  children  are  wont  to  congregate  for 
play.  Conrad  v.  Baltimore  &  O.  R.  Co.,  61  S. 
E.  44,  46,  64  W.  Va.  176,  16  L.  R,  A.  (N.  S.) 
1129. 

Purpose  or  willinsn^Mi 

The  term  "willful,**  when  applied  to 
the  intent  with  which  an  act  Is  done,  im- 
plies a  purpose  or  willingness  to  do  the  act 
State  ex  rel:  Register  v.  McGahey,  97  N.  W. 
865,  867,  12  N.  D.  535,  1  Ann.  Cas.  650. 

"Willfur*  means  on  purpose.  Intentional, 
and  where  a  defendant  by  her  conduct  drove 
her  husband  from  his  home  the  desertion 
was  "willful."  Hudson  v.  Hudson,  51  South. 
857.  59  Fla.  529,  29  L.  R.  A.  (N.  S.)  614,  138 
Am.  St  Rep.  141,  21  Ann.  Cas.  278. 

That  the  term  "willfully,"  when  applied 
to  the  intent  with  which  an  act  is  done,  im- 
plies simply  a  purpose  or  willingness  to  com- 
mit the  act  referred  to.  It  does  not  require 
any  intent  to  violate  law  or  injure  another. 
Klenk  v.  Oregon  Short  Line  B.  Co.,  76  Pac 
214,  215,   27   Utah,  428. 

"Willfully,"  as  used  in  the  penal  section 
of  the  federal  28-hour  law,  means  purposely 
or  obstinately,  and  is  designed  to  describe 
the  attitude  of  a  carrier  who,  having  a  free 
will  or  choice,  either  intentionally  disre- 
gards the  statute  or  is  plainly  indifferent  to 
its  requirements.  St  Louis  &  S.  F.  R.  Co.  r. 
United  States,  169  Fed.  69,  71,  94  a  O.  A. 
437 ;  Chicago,  B.  &  Q.  R.  Co.  y.  United  States, 
194  Fed.  342.  844,  114  O.  C.  A.  334 ;  St.  Jo- 
seph Stockyards  Co.  ▼.  United  States,  187 
Fed.  104,  105, 110  C.  C.  A.  432. 

The  rule  prescribed  by  Rev.  Codes,  | 
53099,  declaring  that  the  word  "willfully," 
when  applied  to  the  intent  with  which  an  act 
is  done  or  omitted,  implies  simply  a  willing- 
ness to  commit  the  act  or  make  the  omission 
referred  to,  and  does  not  require  any  intent 
to  violate  the  law  or  to  injure  another,  or 
to  acquire  any  advantage,  applies  also  in 
civil  cases.  Haddox  v.  Northern  Pac.  Ry. 
Co.,  113  Pac.  1119,  1122.  43  Mont.  8. 

The  term  "willfully"  simply  means  a 
purpose  or  willingness  to  commit  the  act  or 
omission  referred  to,  and  does  not  require 
any  intent  to  violate  the  law;  consequently 
a  railroad  company,  which  negligently  fail- 


ed to  file  its  tariff  with  the  corporate  com- 
mission, may  be  guUty  of  willfully  violating 
the  statute,  although  it  did  not  intend  the 
violation  of  law.  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Stote,  125  Pac.  721,  723,  33  Okl.  371. 

The  word  "willfully,"  when  used  in  stat- 
utes to  describe  acts  punishable  criminally, 
Includes,  in  addition  to  mere  purpose  to  ilo 
the  act,  a  purpose  to  do  wrong.  It  involves 
evil  intent  or  legal  malice,  and  is  used  to 
characterise  an  act  done  wantonly,  or  one 
which  a  man  of  reasonable  knowledge  and 
ability  must  know  to  be  contrary  to  his  duty. 
Brown  v.  State,  119  N.  W.  338,  340,  137  Wis. 
543. 

The  words  '*wlllfully,**  "unlawfully,'^  •fe- 
loniously," and  "maliciously"  import  only 
that  criminal  intent  which  is  the  necessary 
part  of  every  felony,  or  other  crime,  but 
they  do  not  necessarily  include  the  specific 
"purpose"  to  do  the  act  which  is  an  element 
of  the  crime  charged.  Whether  the  indict- 
ment is  on  a  statute  or  at  the  common  law,  it 
is  a  rule  universal  and  without  exception 
that  every  intent,  like  everything  else,  which 
the  law  makes  an  element  of  the  offense 
must  be  alleged,  for  otherwise  no  prima  facie 
case  appears.  Newby  v.  State,  105  N.  W. 
1099,  1100,  75  Neb.  33. 

In  an  action  against  a  railroad  company 
to  recover  for  killing  of  plaintiff's  team  while 
it  was  on  defendant's  tracks  in  its  switch- 
yards, an  allegation  that  defendant  "reck- 
lessly and  willfully  ran  said  train  against 
and  over  said  team"  was  sufficient,  standing 
alone,  to  present  a  case  of  willful  injury, 
since  the  word  "willful"  implies  purpose  and 
intent;  but,  where  such  averment  is  accom- 
panied with  a  further  statement  that  the 
train  was  run  "without  seeing  or  endeavoring 
to  see  said  wagon  and  team,"  the  complaint 
was  converted  into  one  based  on  negligence 
and  was  insufficient  to  charge  a  willful  in- 
jury. Vandalia  R.  Co.  ▼.  Clem,  96  N.  E. 
789,  790,  49  Ind.  App.  94. 

A  complaint  for  "willful  Injury ,*•  in- 
volving, as  it  does,  conduct  which  Is  quasi 
criminal,  must  aver  that  the  injurious  act 
was  purposely  and  intentionally  committed, 
with  the  intent  willfully  and  purposely  to 
inflict  the  injury  complained  of.  Plaintiff 
was  struck  and  injured  at  a  railway  cross- 
ing by  defendant's  passenger  train,  which 
approached  and  passed  over  the  crossing  at 
a  speed  of  from  50  to  60  miles  per  hour. 
The  highway  at  the  point  in  question,  includ- 
ing the  crossing  at  that  season  of  the  year, 
was  used  by  from  100  to  125  teams  daily. 
As  the  train  approached,  the  whistle  was 
sounded  one-fourth  of  a  mile  north  of  the 
crossing,  and  the  bell  was  rung  continuously 
from  that  time  until  the  train  passed  over 
the  crossing.  The  engineer  did  not  see  plain- 
tiff at  any  time  before  the  collision  occurred, 
and  did  not'  know  of  his  presence  in  the 
vicinity  of  the  track,  and  the  fireman  did 
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not  discover  plaintiff  until  he  was  just  about 
to  enter  on  the  track,  too  late  to  take  steps 
to  stop  the  engine  and  avert  the  accident 
Plaintiff  approached  the  crossing  from  a  can- 
ning factory,  driving  at  a  brisk  trot,  which 
was  continuously  maintained  until  the  horses 
slowed  down  of  their  own  volition  as  they 
proceeded  to  go  on  the  crossing.  Held,  that 
such  facts  were  insufficient  to  establish  a 
willful  injury  on  the  part  of  the  railway 
company.  Pittsburgh,  C,  G.  &  St  L.  R.  Co. 
V.  Ferrell,  78  N.  E.  988,  980,  39  Ind,  App. 
515  (citing  Kalen  v.  Terre  Haute  &  I.  R. 
Co.,  47  N.  E.  694,  18  Ind.  App.  202,  63  Am. 
St  Rep.  343;  Parker  v.  Pennsylvania  Co., 
34  N.  B.  504,  134  Ind.  673,  23  L.  R.  A.  552). 

Reckless  cmt  oareless 

An  act  cannot  be  both  careless  and  will- 
ful. Negligence  is  an  unintentional  act  or 
omission.  "Willfur*  is  Intentional,  an  act 
purposely  done,  not  negligently  or  carelessly 
done  or  left  undone ;  hence  evidence  to  prove 
negligence  would  negative  willfulness,  and 
vice  versa.  Cramer  v.  Springfield  Traction 
Co.,  87  S.  W.  24,  27,  112  Mo.  App.  350. 

An  allegation  in  the  complaint,  in  an  ac- 
tion against  a  railroad  company,  character- 
izing the  act  by  which  plaintiff  was  injured 
as  "reckless,"  is  equivalent  to  characterizing 
it  as  "willful,"  so  as  to  justify  punitive  dam- 
ages; the  word  "reckless"  being  defined  as 
rashly  negligent,  utterly  careless  or  heed- 
less. Pickett  V.  Southern  R.  Co.,  Carolina 
Division,  48  S.  B.  466,  469,  69  S.  0.  445  (cit- 
ing Webst  Int  Diet). 

The  use  of  the  word  "carelessly,"  in  an 
instruction  that  a  verdict  for  punitive  dam- 
ages could  have  been  given  if  defendant  ei- 
ther willfully,  intentionally,  or  carelessly 
Injured  the  plaintiff,  was  not  fortunate,  as 
It  was  more  nearly  synonymous  with  negli- 
gently or  inadvertently  than  with  "willfully" 
or  "wantonly."  Horn  v.  Southern  Ry.,  58  S. 
B.  963,  965,  78  S.  C.  67. 

A  complaint.  In  an  action  for  injuries  to 
a  passenger  while  alighting  from  a  train, 
which  alleges  that  plaintiff,  urged  by  the 
"willful,"  "unlawful,"  and  "reckless"  Injunc- 
tions of  the  conductor,  and  in  obedience  to 
his  directions,  proceeded  to  alight  from  the 
train  while  in  motion,  and  in  so  doing  was 
Injured,  does  not  charge  negligence,  but 
charges  willfulness ;  the  word  "unlawful"  as- 
signing no  specific  legal  character  to  the  acts 
alleged,  and  the  word  "reckless"  being  equiv- 
alent to  "willful."  Crosby  v.  Seaboard  Air 
Line  Ry.,  61  S.  B.  1064,  1067,  81  S.  C.  24. 

The  complaint  In  an  action  for  the  death 
of  a  person  struck  by  a  train,  which  alleges 
that  defendant  "unlawfully  and  grossly  neg- 
ligently and  wantonly  omitted  to  give  any 
signal,"  and  ran  the  train  at  a  "speed  gross- 
ly negligently  and  wantonly  high,"  and  "un- 
lawfully, wantonly  and  grossly  carelessly 
and  negligently"  ran  the  train  over  decedent, 
and  which  charges  a  violation  of  a  municipal 


ordinance  regulating  the  speed  of  trains,  and 
which  states  the  facts  showing  the  relative 
situation  of  the  parties  at  the  time  and  be- 
fore the  accident,  charges  negligence,  for  the 
word  "unlawfully"  refers  to  the  alleged  vio- 
lation of  the  ordinance,  and  the  words  "will- 
fully" and  "wantonly"  merely  meaning  "reck- 
lessly" or  "heedlessly."  Neary  v.  Northern 
Pac.  Ry.  Co.,  110  Pac.  226,  231,  41  Mont  480. 

Wilson's  Rev.  &  Ann.  St  1903,  §  2893,  de- 
clares that  every  person  who  "willfully"  dis- 
charges a  firearm  in  a  public  place,  etc.,  is 
guilty  of  a  misdemeanor.  A  complaint  charg- 
ed defendants  with  violating  such  section  by 
shooting  "recklessly"  and  in  a  manner  liable 
to  Injure  some  ont*.  Held,  that  the  words 
"recklessly"  and  "willfully"  were  not  synony- 
mous; the  word  "willfully"  being  employ- 
ed in  penal  statutes  as  synonymous  with 
intentionally,  designedly,  or  without  lawful 
excuse,  while  the  word  "recklessly"  is  used 
to  mean  heedlessly,  carelessly,  or  indifferent 
to  consequences,  without  contemplating  or 
intending  such  consequences,  there  being  In 
general  a  wide  difference  between  "intention- 
al" acts  and  those  resulting  as  the  conse- 
quence of  recklessness  or  carelessness.  Thur- 
man  v.  State,  104  Pac.  67,  68,  2  OkL  Cr.  718. 

Rndely 

An  Information  charging  that  accused 
"willfully"  and  "unlawfully"  displayed  an 
alleged  deadly  weapon  in  a  manner  calculat- 
ed to  disturb,  etc.,  is  insufi^dent  to  charge  an 
offense  under  Pen.  Code  1895,  art  334,-  pro- 
viding punishment  for  those  who  "rudely" 
display  any  pistol  or  other  deadly  weapon  in 
a  manner  calculated  to  disturb,  for  "will- 
fully" is  not  synonymous  with  "rudely,"  nor 
does  it  convey  the  same  meaning.  The  in- 
strument could  be  displayed  "willfully"  or 
"unlawfully"  without  coming  within  the 
teyms  of  the  statute.  Fuller  v.  State,  87  S. 
W.  832,  48  Tex.  Cr.  R,  300. 

Unlawfiil  or  f elonions 

The  word  "unlawful"  is  not  confined  to 
criminal  acts.  It  includes  all  "willful,"  ac- 
tionable violations  of  civil  rights.  White  v* 
White,  111  N.  W.  1116,  1119,  132  Wis.  121 
(quoting  and  adopting  definition  in  Martens 
V.  ReiUy,  84  N.  W.  840,  843,  109  Wis.  464, 
473). 

The  use  of  the  word  "willingly,"  in  an 
indictment  for  murder,  instead  of  "willfully," 
which  latter  word  was  doubtlessly  intended, 
does  not  render  such  indictment  insufficient, 
where  the  indictment  charges  that  defendant 
unlawfully,  feloniously,  and  of  his  malice 
aforethought,  and  after  deliberation  and  pre- 
meditation, did  kill  and  murder,  etc.;  these 
latter  words  include  all  the  mfeanlng  that 
could  be  conveyed  by  the  word  "willfully." 
Daniels  v.  State,  88  S.  W.  844,  845,  76  Ark.  84. 

An  instruction,  on  a  trial  for  homicide, 
that  If  the  jury  should  believe  that  accused 
willfully,  feloniously,  and  with  malice  afore- 
thought killed  decedent  by  shooting  bJTn  with 
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a  gun,  from  which  shooting  decedent  died 
within  a  year  and  a  day  thereafter,  and  the 
same  was  not  done  in  apparently  necessary 
self-defense,  accused  was  guilty  of  "willful 
murder,"  correctly  defined  "willful  murder." 
Williamson  v.  Ck>mmonwealth  (Ky.)  101  S.  W. 
370,  371. 

Kirby's  Dig.  |  2228,  provides  that  an  in- 
dictment is  sufficient  if  it  can  be  understood 
therefrom,  among  other  things,  that  the  act 
or  omission  charged  as  the  offense  is  stated 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  on  convic- 
tion according  to  the  right  of  the  case.  By 
section  2242  the  words  used  in  an  indictment 
must  be  -construed  according  to  their  usual 
acceptation  in  common  language.  Section 
2243  requires  it  to  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  and 
concise  language  so  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  in- 
tended. Held,  that  an  indictment  using  the 
words  "unlawful,  feloniously,  of  his  malice 
aforethought,  with  deliberation  and  premedi- 
tation" to  characterize  the  act  charged  clear- 
ly and  certainly  meant  that  It  was  "willful," 
and  fully  met  the  requirements  of  these  stat- 
utes. Harding  v.  State,  126  S.  W.  90,  91,  94 
Ark.  65. 

Voluntary 

"Willful"  is  not  the  synonym  of  "volun- 
tary." In  truth,  they  express  no  distinct 
idea  which  is  common  to  both.  The  former 
Is  a  word  of  much  greater  strength  than  the 
latter.  Roberts  v.  United  States,  126  Fed, 
897,  903,  61  G.  G.  A.  427  (quoting  and  adopt> 
Ing  definition  In  McManus  v.  State,  86  Ala. 
285). 

In  a  prosecution  for  conspiracy  to  mur- 
der, an  instruction  that  the  words  "willful" 
and  "willfully"  mean  Intentional,  not  acci- 
dental or  voluntary,  is  correct  Gambrell  v. 
Commonwealth,  113  S.  W.  476,  480,  130  Ky. 
51B. 

The  word  "willfully,"  within  U.  S.  Comp. 
St  1901,  I  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice,  injures  an- 
other, of  which  injury  the  other  dies,  guilty 
of  manslaughter,  means  not  merely  volunta- 
rily, but  with  a  bad  purpose,  being  synony- 
mous with  'intentionally,"  "designedly," 
"without  lawful  excuse."  Miller  v.  State, 
107  Pac.  948, 3  OkL  Cr.  576. 

While  the  word  "willful"  Is  sometimes 
synonymous  with  "voluntary"  or  "intention- 
al," yet,  when  used  in  penal  or  quasi  penal 
statutes,  it  usually  implies  an  evil  intent,  and 
It  is  so  used  in  Code,  $  1251,  providing  that 
any  county  officer  may  be  removed  for  will- 
ful misconduct  or  maladministration  in  office, 
so  that,  in  a  proceeding  thereunder  to  remove 
a  county  treasurer,  evidence  of  his  good  faith 
and  Innocence  of  intentional  wrong  was  ad- 
missible so  as  to  take  the  question  of  the 
willfulness  of  his  wrongful  act  to  the  jury. 
State  ▼.  Meek,  127  N.  W.  1023, 1U24, 148  Iowa, 


671,  31  L.  B.  A.  (N.  S.)  566,  Ann.  Caa.  1912C, 
1075. 

The  word  "wlllfally,"  In  Pen.  Code,  | 
639,  subjecting  to  punishment  any  person 
who  willfully  or  maliciously  displaces,  in- 
jures, or  destroys  any  water  main,  meani« 
something  more  than  a  voluntary  act,  and 
more  also  than  an  Intentional  act  which  In 
fact  is  wrongful.  It  Includes  the  Idea  of  an 
act  intentionally  done  with  a  wrongful  pur- 
pose, or  with  a  design  to  Injure  another,  or 
one  committed  out  of  mere  wantonness  or 
lawlessness.  McMorris  v.  Howell,  85  N.  Y. 
Supp.  1018,  1021,  89  App.  Div.  272  (dtlng 
Wass  V.  Stevens,  128  N.  Y.  123,  28  N.  E.  21). 

In  Pen.  Code,  {  639,  providing  for  the 
punishment  of  a  person  who  '^willfully"  re- 
moves, injures,  or  destroys  a  public  highway. 
the  word  "willfully"  means  sometiilng  more 
than  a  voluntary  act,  and  more  than  an  in- 
tentional act  which  is  in  fact  wrongfuL  It 
includes  the  Idea  of  an  act  intentionally  done 
with  a  wrongful  purpose,  or  with  design  to 
injure  another,  or  one  committed  out  of  mere 
wantonness  or  lawlessness.  People  v.  Gil- 
lies, 109  N.  Y.  Supp.  945,  946,  57  Mlse.  Rep. 
568. 

A  "willful  Injury"  Involves  a  deliberate 
purpose  not  to  discharge  some  duty  necessary 
to  safety,  which  duty  the  person  owing  it 
has  assumed  by  contract,  or  which  is  Imposed 
on  him  by  law.  It  is  differentiated  from  neg- 
ligence by  the  fact  that  the  latter  arises  from 
inattention  or  thoughtlessness.  The  word 
"willful"  or  "willfully,"  as  used  in  this  con- 
nection, .means  the  quality  of  being  wlUful, 
obstinate,  stubborn,  perverse,  voluntary.  As 
so  used.  It  implies  nothing  blamable,  but 
merely  that  the  person,  of  whose  action  or 
default  the  expression  is  used,  is  a  free  agent 
and  that  what  has  been  done  arises  from  the 
spontaneous  action  of  his  will.  It  implies 
nothing  more  than  that  he  knows  what  he  is 
doing,  and  intends  to  do  what  he  is  doing, 
and  is  a  free  agent  Southern  Ry.  Ca  v.  Mc^ 
Neeley,  88  N.  E.  710,  711,  44  Ind.  App.  126. 

In  Act  June  29,  1906,  c.  3594,  known  as 
the  "28-hour  law,"  which  prohibits  carriers 
of  live  stock  from  keeping  the  same  confined 
in  cars,  etc.,  for  more  than  28  consecutive 
hours  without  unloading  for  rest,  water,  and 
feeding,  unless  prevented  by  storm  or  by 
other  accidental  or  unavoidable  causes  which 
cannot  be  anticipated  or  avoided  by  the  ex- 
ercise of  due  diligence  and  foresight,  and  im- 
poses a  penalty  on  any  carrier  which  "know- 
ingly and  willfully"  fails  to  comply  with  its 
provisions,  the  word  "willfully"  is  not  used 
as  implying  a  vicious  or  evil  intent,  but  as 
meaning  intentionally  or  voluntarily.  United 
States  V.  Union  Pac.  R.  Co.,  169  Fed.  65.  67. 
68,  94  C.  C.  A.  433;  Same  v.  Atchison,  T.  4  S. 
F.  Ry.  Co.,  166  Fed.  160,  163. 

Wantoa 

While  "wanton"  Is  often  used  as  ^ynony- 
mous  with  willful,  an  Injury  may  be  wanto* 
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without  being  willful,  "wanton"  lacking  the 
element  of  intent  to  injure  contained  in  will- 
ful ;  thus  a  partial  employment  of  available 
means  evidencing  some  degree  of  care  shows 
an  injury  not  to  be  willful,  although  it  may 
not  establish  that  it  was  not  wanton.  Adler 
V.  Martin  (Ala.)  59  South.  597,  600. 

An  act  is  "willful"  where  the  resulting 
injury  is  intentional  or  the  natural  and  prob- 
able consequence  of  the  act  The  word  "wan- 
ton" is,  however,  more  comprehensive,  and 
to  constitute  "wantonness"  it  is  not  essential 
that  the  injury  should  have  been  Intentional 
or  the  probable  consequence  of  the  wrongful 
act ;  it  sufficing  that  the  act  indicates  a  reck- 
less disregard  of  the  rights  of  others,  a  reck- 
less indllference  to  results  or  that  the  Injury 
is  the  likely  and  not  improbable  result  of  the 
wrongful  act  Conchin  v.  El  Paso  &  S.  W.  R. 
Co.,  108  Pac.  260,  262,  13  Ariz.  259,  28  L.  It 
A.  (N.  S.)  88. 

In  Pen.  Code,  |  639,  providing  for  the 
punishment  of  a  person  who  "willfully"  re- 
moves. Injures,  or  destroys  a  public  highway, 
the  word  "willfully"  means  something  more 
than  a  voluntary  act,  and  more  than  an  inten- 
tional act  w^hich  is  in  fact  wrongful.  It  in- 
cludes the  idea  of  an  act  intentionally  done 
with  a  wrongful  purpose,  or  with  design  to 
injure  another,  or  one  committed  out  of  mere 
wantonness  or  lawlessness.  People  v.  Gillies, 
109  N.  Y.  Supp.  945,  946,  57  Misc.  Rep.  568. 

**  'Willful'  imports  a  much  more  positive 
affirmative  mental  condition  prompting  the 
act  than  'wanton.'  Many  judges  hold,  and 
with  much  rea.son,  that  willful  negligence  is 
a  contradiction — an  anomaly.  It  has  been 
generally  held  that  willful  Injury  is  not 
charged  by  an  allegation  that  the  act  was 
committed  recklessly,  wantonly,  or  purposely, 
wrongfully,  or  unlawfully.  Nor  is  a  charge 
of  gross  negligence  equivalent  to  an  allega> 
tlon  of  a  willful  act."  Western  Union  Tel. 
Co.  v.  Catlett,  177  Fed.  71,  75,  100  C.  C.  A. 
489  (citing  29  Cyc.  574,  McAdoo  v.  Richmond 
&  D.  R.  Co.,  11  S.  B.  316,  105  N.  0.  140). 

Rev.  St  1909,  §  5433,  provides  that  "if 
any  person  shall  willfully  set  on  fire  any 
woods,"  eta,  a  person  Injured  thereby  shall 
make  satisfaction  in  double  damages.  Held, 
that  "willfully"  means  wantonly,  or  with  in- 
tent that  the  fire  shall  be  allowed  to  spread 
uncontrolled,  and  the  statute  does  not  apply 
to  a  farmer  who,  in  the  cultivation  of  his 
farm  or  for  the  protection  of  his  property, 
while  using  ordinary  care,  sets  out  fire  in- 
tending to  bum  over  only  a  limited  space  and 
with  no  intention  to  permit  it  to  spread  be- 
yond his  control,  and  he  would  not  be  requir- 
ed to  wait  until  his  property  was  threatened 
with  immediate  danger  before  setting  such  a 
fire,  and  if  such  fire  spreads  recovery  can  be 
had  only  at  common  law  on  the  ground  of 
negligence,  unless  his  conduct  is  so  wanton 
that  willfulness  will  be  Inferred  therefrom. 


I  Belk  V.  Stewart,  142  S.  W.  485,  486,  160  Mo. 
App.  706. 

Withont  Jnst  or  lawful  oanie  or  es- 


The  word  "willfully,"  as  used  in  Rev.  St 
U.  S.  I  5341,  defining  manslaughter,  is  synon- 
ymous with  "intentionally"  or  "designedly," 
without  lawful  excuse,  not  accidental. 
O'Barr  v.  United  States,  105  Pac.  988,  989,  3 
Okl.  Cr.  819,  139  Am.  St  Rep.  959. 

The  word  "willfully"  within  U.  S.  Comp. 
St.  1901,  §  5341,  making  one  who  unlawfully 
and  willfully,  but  without  malice.  Injures  an- 
other, of  which  injury  the  other  dies,  guilty 
of  manslaughter,  means  not  merely  volunta- 
rily, but  with  a  bad  purpose,  being  synony- 
mous with  "intentionally,"  "designedly," 
"without  lawful  excuse."  Miller  v.  State,  107 
Pac.  948,  3  OkL  Cr.  575  (citing  Thomp.  Tr. 
2209). 

The  term  "willful"  implies  an  evil  intent 
without  justifiable  excuse.  Under  Comp. 
Laws,  1 11361,  making  the  willful  abstraction 
of  papers  and  records  belonging  or  appertain" 
ing  to  the  office  of  a  township  a  misdemean- 
or, it  is  necessary, /to  constitute  the  offense, 
that  the  abstraction  be  done  with  a  criminal 
intent  People  v.  Jewell,  101  N,  W.  835,  836, 
138  Mich.  620. 

Kirby'6  Dig.  |  1899,  makes  It  a  misde- 
meanor to  willfully  and  intentionally  de* 
stroy,  injure,  or  obstruct  any  telegraph  or 
telephone  line,  and  imposes  a  penalty  of 
double  damages.  Held,  that  the  words  "will- 
fully" and  "Intentionally"  implied  an  evil 
intent  without  justifiable  excuse,  so  that  the 
destruction  of  a  portion  of  a  telephone  line 
by  a  railway  company,  which  is  mistakenly 
believed  was  an  unlawful  obstruction  of  its 
right  of  way,  and  was  also  a  hinderance  and 
a  menace  to  the  safe  operation  of  the  railway, 
was  not  an  act  for  which  the  owners  of  the 
telephone  line  were  entitled  to  recover  dou- 
ble damages  under  such  section.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Batesville  &  W.  Tele- 
phone Co.,  97  S.  W.  660,  662,  80  Ark.  499. 

Without  reasonable  belief 

On  a  prosecution  for  perjury,  a  definition 
of  "willfully"  as  meaning  that  the  act  of  the 
defendant  was  done  with  an  evil  Intent  or 
without  reasonable  grounds  to  believe  the  act 
to  be  lawful  was  correct  Clay  v.  State,  107 
S.  W.  1129, 1130,  52  Tex.  Cr.  R.  555. 

."Willful,"  as  used  to  characterize  the 
act  of  shooting  at  a  dog  so  as  to  render  the 
person  shooting  guilty  of  malicious  mischief, 
means  that  the  act  must  have  been  done  with 
an  evil  Intent,  with  legal  malice,  without  rea- 
sonable ground  for  believing  the  act  to  be 
lawful,  and  without  grounds  justifying  the 
act    Ross  V.  State  (Tex.)  108  S.  W.  697. 

The  word  "willful,"  in  an  information 
for  the  "unlawful,"  "willful,"  and  "wanton" 
killing  of  a  dog,  meant  that  the  act  must  be 
done  with  an  evil  intent,  with  legal  malice. 
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wkhont  reasonable  ground  for  believing  it 
to  be  lawful,  and  without  grounds  justifying 
the  act.  Henderson  v.  State,  111  S.  W.  736. 
53  Tex.  Cr.  R.  533. 

wnurui.  ACT 

See  Willful— Willfully.       ' 

WH^IiFUI.  AND  MAXIOIOUS  INJURY 

The  phrase  "willful  and  malicious  in- 
juries to  the  person  or  property  of  another," 
as  used  in  Bankr.  Act  July  1,  1898,  c.  541,  § 
17,  subd.  2,  providing  that  a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all 
his  provable  debts  except  such  as  are  judg- 
ments in  actions  for  fraud  or  for  willful  and 
malicious  injuries  to  the  person  or  property 
of  another,  includes  a  judgment  for  damages 
for  criminal  conversation,  and  hence  such  a 
judgment  is  not  discharged  by  a  discharge 
in  bankruptcy.  Tinker  v.  CJolwell,  24  Sup. 
Ct  505,  506,  193  U.  S.  473,  48  L.  Ed.  754. 
It  does  not  necessarily  involve  hatred  or  ill 
will  as  a  state  of  mind,  but  arises  from  a 
wrongful  act  done  intentionally  without  just 
cause  or  excuse;  it  being  sufficient,  to  con- 
stitute a  willful  and  malicious  injury  to  per- 
son or  property,  that  the>  wrongful  act  is  in- 
tentionally done  without  just  cause  or  ex- 
cuse, special  malice  not  being  required. 
Where  a  judgment  against  a  bankrupt  was 
rendered  on  a  declaration  containing  a  count 
for  trespass  vi  et  armls,  alleging  that  she 
overstepped  her  authority  as  a  school  teach- 
er Id  administering  corporal  punishment  to 
the  plaintiff,  it  would  be  assumed,  under  the 
full  faith  and  credit  clause  of  the  federal 
Constitution,  that  the  verdict  rendered  in 
the  state  court  on  which  the  judgment  was 
based  was  sustained  by  sufficient  evidence, 
and  was  rendered  under  proper  instructions, 
and  hence  that  the  judgment  was  for  a  will- 
ful and  malicious  injury  from  which  a  dis- 
charge in  bankruptcy  would  not  relieve,  un- 
der the  rule  that  a  judgment  for  damages  un- 
der a  count  for  trespass  vi  et  armis  cannot 
lawfully  be  rendered  except  on  proof  of  a 
willful  and  malicious  injury.  Peters  v. 
United  States,  177  Fed.  885,  SS7,  101  C.  C.  A. 
99.  Where  a  lessee  assigned  his  lease  to  his 
wife,  and  the  landlord  recognized  her  as  the 
actual  tenant  and  subsequently  obtained  pos- 
session under  process  of  dispossession  issued 
against  the  lessee  and  retained  possession 
against  the  wife  wrongfully  and  by  means  of 
force  and  threats  inspiring  fear,  a  judgment 
for  the  wife  against  the  landlord  In  forcible 
detainer,  entered  on  a  verdict  returned  un- 
der instructions  allowing  only  a  recovery  for 
the  value  of  the  lease  for  the  term  above  the 
rent  to  be  paid,  was  for  a  liability  for  "will- 
ful and  malicious  injury"  to  property  rights 
within  the  statute,  though  there  was  no  evi- 
dence of  express  malice,  and  though  express 
malice  could  not  be  implied  from  the  forcil^le 
detainer,  since  there  was  a  disregard  of  the 
duty  which  the  landlord  owed  to  the  wife. 
In  re  Munro,  197  Fed.  450,  453.   A  conversion 


of  property  is  not  a  "willful  and  maliclons 
injurj'  to  person  or  property,"  within  the 
meaning  of  the  statute.  In  re  Ennis  & 
Stoppani,  171  Fed.  755,  756,  Where  a  de- 
fendant, against  whom  a  judgment  has  been 
obtained  for  an  assault,  on  being  arrested  on 
execution  makes  application  to  take  the  poor 
debtor's  oath,  and  gives  a  recognizance  under 
Rev.  Laws  Mass.  c.  168,  |  29  et  seq.,  such 
recognizance  is  merely  a  cumulative  security 
for  the  original  judgment,  and  a  judgment 
subsequently  rendered  thereon  constitutes  a 
liability  for  a  willful  and  malicious  injury  to 
the  person,  within  the  statute,  which  is  not 
released  by  a  discharge.  In  re  Golaluca.  133 
ITed.  255,  256.  The  exception  of  the  statute 
extends  to  all  actions  in  which  the  facts  of 
Intent  and  malice  are  judicially  ascertained, 
and  a  close  jail  certificate  may  be  included 
in  the  consideration  of  the  question  whether 
the  injuries  for  which  judgment  was  recov- 
ered were  willful  and  malicious,  and  a  close 
jail  certificate,  in  an  action  for  injuries  sus- 
tained while  undergoing  a  surgical  operation, 
that  the  cause  of  action  "arose  from  the  will- 
ful and  malicious  act  of  the  defendant  and  for 
willful  injuries  to  the  person  of  the  plaintiff** 
sufficiently  shows  that  the  Judgment  was 
founded  on  a  "willful  and  malicious  injury 
to  the  person,"  under  the  bankrupt  act 
Flanders  v.  Mullln,  66  Ati.  789,  80  Vt  124. 
12  Ann.  Gas.  1010. 


wHiiiFuii  AND  xrmjkWTutM 

While  the  term  "willful  and  unlawful," 
used  in  determining  whether  exemplary*  dam- 
ages may  be  awarded  for  the  commission  of 
a  tort,  may  not  under  all  circumstances  Im- 
ply malice,  an  act  "unlawfully  and  purpose- 
ly" committed  with  knowledge  that  it  ia 
wrong  and  unlawful  is  In  legal  contemplation 
malicious.  Anderson  v.  Internationa!  Har- 
vester Co.,  116  N.  W.  101,  103,  104  Minn.  49. 
16  L.  R.  A.  (N.  S.)  440  (citing  State  t-  Pres- 
ton, 34  Wis.  675;  Wills  v.  Noyes,  12  Pick. 
129  Mass.]  324;  Lynd  v.  Picket*  7  Minn.  184 
[Gil.  128],  82  Am.  Dec  79). 

WUXFUI.  Ain>  WANTON 

A  "willful  and  wanton"  tort  nee^  not  be 
a  conscious  invasion  of  the  rights  of  another 
if  it  is  done  under  such  circumstances  that 
an  ordinary  person  would  say  that  it  was  In 
reckless  disregard  of  another's  rights.  Tol- 
leson  V.  Southern  Ry.  Go.,  70  S.  E.  311,  313, 

88  S.  G.  7. 

• 

To  shoot  at  a  mad  dog  is  not  necessarily 
the  "willful  and  wanton  firing  of  a  weapon," 
within  the  terms  of  a  statute  forbidding 
shooting  on  Sunday.  It  is  the  duty  of  the 
court,  upon  the  trial  of  one  charged  with  a 
violation  of  this  statute,  to  instruct  the  jury 
as  to  the  meaning  of  the  words  "willful  and 
wanton,"  as  used  in  the  statute;  and  it  is 
error  to  restrict  the  defense  of  the  accused  to 
cases  of  actual  self-defense  or  defense  of 
property.     It  la  for  the  juiy  to  determine 
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whether  shooting  at  a  mad  dog  on  Sunday 
is  a  willful  and  wanton  shooting,  within  the 
meaning  of  the  statute,  although  they  might 
believe  that  the  dog  wkB  fleeing  at  the  time 
he  was  shot  at,  and  that  neither  the  defend- 
ant's person  nor  his  property  was  in  danger. 
Manning  v.  State,  64  S.  E.  710,  711,  6  Ga. 
App.  240. 

Where  defendant's  engineer  acted  "will- 
fully and  wantonly"  (that  is  to  say,  in  inten- 
tional or  reckless  disregard  of  human  life) 
by  not  giving  any  wartkisg  and  by  allowing 
the  engine  to  run  on  atid  strike  the  plaintiff, 
.  whom  he  saw  sitting  in  an  intoxicated  condi- 
tion, helpless  on  the  cross-tie,  in  the  way  of 
the  rapidly  moving  train,  the  plaintiff  ought 
to  recover  such  damages,  as  he  can  legally 
show  to  the  satisfaction  of  the  Jury.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Moore,  68  S.  E. 
642,  644,  6  Ga.  App.  562. 

An  exception  to  the  rule  that  contributo- 
ry negligence  of  a  person  Injured  precludes 
recovery  therefor  is  that  when  such  contrib- 
utory negligence  is  discovered  in  time  to 
avoid  the  injury,  and  it  could  be  avoided 
with  due  diligence,  but  is  not  avoided,  the 
person  Injured  can  recover;  the  act  of  the 
defendant  being  characterized  as  "willful  and 
wanton."  In  the  earlier  cases  the  conduct  of 
those  in  charge  of  a  train,  who,  seeing  one  in 
a  dangerous  position,  made  no  effort  to  avoid 
injuring  him  when  it  could  have  been  easily 
avoided,  is  characterized  as  "willful  and 
wanton."  The  cases,  however,  all  hold  that 
the  discovery  of  such  a  person  in  a  danger- 
ous position  in  time  to  prevent  injury  by  the 
exercise  of  ordinary  care  is  necessary  to  con- 
stitute an  exception  to  the  rule  that  one 
guilty  of  contributory  negligence  can  recover. 
Where,  in  an  action  for  Injuries  from  being 
struck  by  a  street  car,  evidence  showed  that 
the  motorman  did  not  see  plaintiff,  but  that 
the  motorman  was  looking  back,  no  recovery 
could  be  had.  Bennlchsen  y.  Market  St  B. 
Co.,  84  Pac.  420,  421,  149  CaL  1& 

WILLFUL  CONDUCT 

See  Willful— Willfully. 

WILIiFUI.  DEFAULT 

The  words  "willful  default**  Imply  more 
than  negligence  or  carelessness.  The  word 
"willful"  means  intentional,  while  the  word 
"default"  means  transgression.  Where  a  tes- 
tator exempted  his  trustee  from  liability  for 
losses  occurring  without  his  own  willful  de- 
fault, it  was  evidently  his  intention  to  re- 
lieve the  trustee  from  everything  but  his  in- 
dividual intentional  transgression.  In  re 
Mallon's  Estate,  89  N.  Y.  Supp.  554,  43  Misc.- 
Rep.  569. 

Willful  default  on  the  part  of  a  trustee, 
within  the  terms  of  a  will  providing  that  the 
trustees  should  be  liable  only  for  willful  de- 
fault, and  not  for  any  loss  or  damage  which 
might  happen  to  the  trust  property  without 
their  resfiective  "willful  neglect  or  default," 

4  WDS.&  P.2D  SEB.-83 


nieant  Intentionally  making  away  with  the 
trust  property,  and  a  willful  neglect  means 
such  reckless  indifference  to  true  interests  of 
the  trust  as  to  amount  to  or  partake  of  a  will- 
ful violation  of  duty ;  neither  being  fulfilled  by 
a  mere  Improper  exercise  of  discretion  on  the 
part  of  the  trustees  in  using  $850,000  of  the 
principal  of  the  trust,  amounting  to  1920,000, 
in  the  construction  of  a  new  building.  Where 
trustees  had  become  committed  to  the  con- 
struction of  a  new  building  out  of  the  funds 
of  the  trust  estate,  and  the  plans  had  been 
practically  completed,  they  were  not  guilty 
of  willful  neglect  or  default  in  purchasing  a 
lease  of  a  tenant  in  an  old  building  that  was 
to  be  destroyed,  and  in  agreeing  to  pay  the 
rent  of  another  store  for  such  tenant  during 
the  erection  of  the  new  building,  in  order  to 
lease  to  the  tenant  the  first  floor  and  base- 
ment of  the  new  building  for  ten  years  at  a 
rent  of  $17,000  a  year.  Wari^n  v.  Pazolt,  80 
N.  E.  381,  382,  203  Mass.  328. 

WHiLFXJIi  DESERTION 

See,  also.  Desertion. 

Of  sponse 

"Willful"  means  on  purpose,  Intentional, 
and,  where  a  defendant  by  her  conduct  drove 
her  husband  from  his  home,  the  desertion 
was  willful.  Hudson  y.  Hudson,  51  South. 
857,  858,  59  Fla.  529,  29  L.  R.  A.  (N.  S.)  614, 
138  Am.  8t  Rep.  141,  21  Ann.  Gas.  278. 

The  essence  of  a  "willful,"  obstinate  de- 
sertion by  a  wife  consists  in  her  refusing  to 
live  with  her  husband  when  he  does  his 
marital  duty,  and  wants  her  to  live  with  him. 
Hill  V.  Hill,  56  South.  941,  942,  62  Fla.  493,  39 
L.  R.  A.  (N.  S.)  1117. 

"Willful  desertion,"  as  used  in  the  di- 
vorce laws,  means  that  the  desertion  must 
be  wrongful  (that  is,  in  disregard  of  the 
marital  obligations),  but  it  is  not  essential 
that  it  be  with  any  purpose  of  working  an 
injury.  Kupka  v.  Kupka,  109  N.  W.  610,  611, 
132  Iowa,  191. 

A  letter  written  by  a  wife  to  her  hus- 
band, stating,  in  response  to  his  request  for 
information,  that  she  intended  never  to  live 
with  him  again,  indicates  a  "willful  deser- 
tion." Edwards  v.  Edwards,  61  Atl.  531,  632. 
69  N.  J.  Eq.  522. 

Where  complainant  was  not  living  with 
her  husband  at  the  time  he  uttered  certain 
threats  and  committed  certain  acts  of  vio- 
lence against  her,  such  misconduct  did  not 
constitute  "willful  desertion."  Corson  v. 
Corson,  61  Atl.  157,  69  N.  J.  Eq.  513. 

Under  B.  &  O.  Comp.  §  507,  providing 
that  "willful"  desertion  for  the  period  of 
one  year  shall  be  a  ground  for  divorce,  an 
intentional  desertion  is  willful,  within  the 
meaning  of  the  term  as  defined  by  the  stat- 
ute. Stat%  V.  Luper  (Or.)  95  Pac.  811,  813 
(quoting  and  adopting  deflnition  in  Ogilvie  v. 
OgUvie,  61  Pac.  627,  37  Or.  171). 
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"Wlllfal  desertion"  is  a  breach  of  matri- 
monial duty,  and  is  composed,  first,  of  a 
breaking  off  of  matrimonial  cohabitation; 
and,  second,  an  intent  in  the  mind  to  desert. 
Both  facts  must  be  shown.  Mere  cessation 
of  cohabitation  is  not  enough.  Tillis  t.  Til- 
lis.  46  S.  B.  926.  55  W.  Va.  198. 

Absence  from  a  wife  without  her  knowl- 
edge of  the  cause  thereof,  or  of  the  place 
where  the  husband  is  residing,  or  the  busi- 
ness in  which  he  is  engaged,  or  of  his  ability 
to  support  her,  and  living  with  another  wo- 
man, for  the  period  required  by  the  statute, 
is  evidence  from  which  a  finding  may  be 
made  of  "willful  desertion."  Carroll  y.  Car- 
roll, 61  AU.  383,  385,  68  N.  J.  Eq.  724. 

Where  a  husband  fails  to  furnish  his 
wife  a  home  suitable  to  their  condition  and 
reasonable  support,  and  she  is  compelled  by 
necessity  to  leave  him  and  seek  employment 
whereby  to  earn  her  own  support,  without 
intent  of  deserting  him,  such  a  leaving  is  not 
"willful  desertion."  within  Rev.  St.  1887.  { 
2460,  so  as  to  constitute  a  ground  of  divorce. 
BeU  v.  BeU,  96  Pac.  196,  199,  15  Idaho,  7. 

Where  a  wife,  in  leaving  her  husband, 
wrote  to  him  indicating  that  she  had  taken 
the  step  because  of  serious  quarrels  with 
her  husband's  mother,  and  gave  him  permis- 
sion to  come  and  see  her,  and  signed  herself 
in  an  affectionate  manner,  there  was  no  "will- 
ful desertion,"  and  it  was  the  husband's  duty 
to  seek  his  wife  and  urge  a  reconciliation. 
Edwards  v.  Edwards,  61  Atl.  531,  532,  69  N. 
J.  Eq,  522. 

Where  plaintiff  and  defendant  were  mar- 
ried, not  expecting  to  establish  a  marital 
home,  and  plaintiff,  who  was  a  mere  child, 
after  occupying  a  room  in  a  hotel  with  her 
husband  for  two  or  three  days,  went  to  her 
own  home,  and  he  to  his  former  residence, 
after  which  they  met  at  times,  when  on  one 
occasion  she  demanded  that  he  support  her 
or  make  a  home  for  her,  his  refusal  did  not 
establish  'Villful  desertion,"  in  the  absence 
of  proof  that  he  was  able  to  do  so.  Corson 
V.  Corson,  61  Atl.  157.  69  N.  J.  Eq.  513. 

"WlUful  desertion,"  to  be  ground  for  di- 
vorce, is  a  voluntary  separation  of  one  of 
the  married  parties  from  the  other,  or  the 
voluntary  refusal  to  renew  a  suspended  mari- 
tal relation,  without  justification  cither  in  the 
consent  or  wrongful  conduct  of  the  other.  A 
divorce  cannot  be  granted  a  husband  for  de- 
sertion, if  the  wife's  separation  from  him 
was  either  by  his  compulsion  or  with  his 
consent.  A  wife's  separation  from  her  hus- 
band by  his  compulsion  may  be  caused  either 
by  actual  physical  force,  or  by  threats  and 
•'onduct  on  his  part  to  afford  her  reasonable 
ground  for  belief  or  fear  that  the  security 
of  her  life  or  person  will  be  seriously  endan- 
gered, unless  she  seeks  safety  by  separation. 
X  husband's  consent  to  his  wife's  continu- 
<'d  separation  from  him  may  be  either  ex- 


press Of  implied,  and  may  be  proven  either 
by  a  direct  declaration  or  admission,  or  by 
such  conduct  and  other  circumstances  as 
plainly  and  reasonably  import  such  consent 
Where  a  wife  left  her  husband  because  of 
his  threats,  growing  out  of  a  mistake  and  be- 
lief on  his  part  that  she  had  taken  certain 
money  belonging  to  him,  it  was  his  duty,  on 
discovering  his  mistake,  to  seek  his  wife,  as- 
sure her  of  her  future  safety,  and  invite  her 
to  return,  and  without  such  an  invitation  her 
continued  absence  is  not  desertion.  Ward  v. 
Ward  (Del.)  75  AtL  611,  612,  7  PennewUl. 
364. 

A  husband,  who  leaves  the  family  home 
merely  because  the  wife  declared  that  she 
would  not  live  with  him  if  he  continued  in 
the  saloon  business,  cannot  charge  the  wife 
with  "willful  desertion,"  under  Rev.  Civ. 
Code,  I  70,  subsec.  3,  defining  what  will  justi- 
fy a  spouse  in  leaving  the  family,  dwelling 
without  being  chargeable  with  desertion,  but 
which  will  charge  the  other  spouse  with  de- 
sertion, as  departure  caused  by  threats  of 
bodily  harm,  etc.;  the  opinion  of  the  wife 
on  the  subject  of  the  saloon  business  being 
entitled  to  as  much  consideration  as  the  opin- 
ion of  the  husband,  for  section  94  provides 
that  husband  and  wife  contract  toward  eacli 
other  obligations  of  mutual  respect,  etc.  Bar- 
rett V.  Barrett,  105  N.  W.  463,  464,  20  S.  D. 
210. 

"WILLFWL  FAHiURE 

See  Willful— Willfully. 

WnXFUL  IN JUBY 

See  Willful— Willfully. 

WIIiIiFVIi      KUXINO^WnXFUXXY 


See  Willful— Willfully. 

WIIXFUL  MAN8IJLIT6HTER 

See  Willful— WmfuUy. 

WHiLFUL    MISAPPLICATION  —  WILL- 
FULLY  MISAPPLY 

The  terms  "willfully  misapplied"  have 
no  marked  technical  meaning,  and  therefore 
do  not  of  themselves  fully  and  clearly  set 
forth  every  element  of  an  offense  charged. 
United  States  v.  Martindale,  146  Fed.  280- 
286  (quoting  and  adopting  the  definition  in 
Britton's  Case,  108  U.  S.  193,  2  Sup.  Ct  526, 
27  L.  Ed.  701). 

In  a  prosecution  of  a  national  bank  of- 
ficer for  "willful  misapplication"  of  the  mon- 
eys, funds,  and  credits  of  the  bank,  the  in- 
dictment properly  alleged  facts  showing  how 
the  misapplication  was  made  and  the  illegali- 
ty thereof;  the  words  "willful  misappUca* 
tion"  having  no  settled  technical  meaning. 
United  States  v.  Heinze,  161  Fed.  425,  428. 

**Willful  misapplication*'  of  the  moneys. 
funds,  or  credits  of  a  national  bank,  within 
Rev.  St  §  5209,  consists  in  th^r  misappUca* 
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tion  by  an  officer,  derk,  or  ageat  of  the  bank, 
made  willfully  and  wrongfully,  and  with  in- 
tent to  Injure  or  defraud  the  association  or 
some  other  person  or  company,  and  their 
conversion  to  his  own  use,  or  to  the  use  of 
some  one  other  than  the  bank.  No  previous 
lawful  possession  is  necessary  to  constitute 
the  crime.  United  States  v.  Breese,  131  Fed. 
915,  921. 

''Willful  misapplication**  of  the  funds  of 
a  national  bank,  in  order  to  constitute  an  of- 
fense denounced  by  Rev.  St  {  5209,  must  be 
a  willful  misapplication  for  the  use  or  bene^t 
of  accused,  or  of  some  person  or  company 
other  than  the  banking  association,  with  in- 
tent to  injure  and  defraud  the  association, 
or  some  other  body  corporate  or  natural  per- 
son, being  entirely  different  from  acts  consti- 
tuting an  official  maladministration,  subject- 
ing the  bank  to  a  forfeiture  of  its  charter,  as 
provided  by  section  5239  (page  3515).  United 
States  V.  Steinman,  172  Fed.  913,  915,  97 
C.  0.  A.  271. 

The  words  "willfully  misapply,*'  as  used 
in  Rev.  St*  |  5209,  making  it  a  criminal  of- 
fense for  any  officer  or  agent  of  a  national 
bank  to  embezzle,  abstract,  or  '^willfully  mis- 
apply** any  of  the  moneys,  funds,  or  credits 
of  the  association,  are  not  used  in  describ- 
ing any  offense  at  common  law.  They  have 
no  settled  technical  meaning,  like  the  word 
"embezzle,**  as  used  in  the  statute,  or  like 
steal,  take,  and  carry  away,  as  used  at  com- 
mon law,  they  do  not  of  themselves  fully 
and  clearly  set  forth  every  element  of  the 
offense  charged.  It  would  therefore  not  be 
sufficient  simply  to  aver  that  defendant  "will- 
fully misapplied**  the  funds  of  the  associa- 
tion, but  there  must  be  averments  to  show 
how  the  misapplication  was  made  and  that 
it  was  an  unlawful  one.  Hence  an  indict- 
ment under  section  5209,  charging  the  de- 
fendant, as  president  and  direcLor,  with  hav- 
ing willfully  misapplied  certain  credits  of 
the  bank  by  procuring  the  authority  of  the 
board  of  directors  to  an  acceptance  of  an  as- 
signment of  an  interest  in  a  partnership  in 
satisfaction  of  an  indebtedness  due  the  bank, 
and  charging  the  amount  of  such  indebted- 
ness to  the  account  of  stocks  and  bonds, 
knowing  that  the  assignor  had  in  fact  no  in- 
terest in  such  partnership,  does  not  state  an 
offense  under  the  statute,  since  what  was 
done  seems  to  have  been'  by  authority  of  the 
board  of  directors,  and  the  facts  set  out  do 
not  show  a  misapplication  of  credits  by  de- 
fendant, nor  is  it  averred  that  such  misap- 
plication was  made  to  his  own  use,  benefit, 
or  gain,  nor  to  that  of  any  person  other  than 
the  bank.  United  States  v.  Smith,  152  Fed. 
542,  543,  547. 

WnXFUI.  MISAPPROPRIATION 

Defendant's  use  of  the  funds  of  an  es- 
tate for  his  sole  benefit,  as  the  controlling 
stockholder  in  a  bank,  amounted  to  a  "will- 
ful misappropriation*'  of  funds,  within  Bankr. 


Act  July  1,  1898,  c.  541,  |  17,  30  Stat.  550, 
providing  that  a  discharge  shall  release  the 
bankrupt  of  all  his  provable  debts,  except 
such  as  are  created  by  misappropriation,  etc. 
Morris  v.  Covey,  148  S.  W.  257,  261, 104  Ark. 
226. 

WIIXFUL  MISCONDUCT 

Since  degrees  of  negligence  are  not  rec- 
ognized in  Colorado,  the  terms  "willful  mis- 
conduct*' and  ''actual  negligence,*'  as  used  in 
a  bill  of  lading  exempting  the  carrier  from 
loss  caused  by  acts  of  its  servants,  not 
amounting  to  willful  misconduct  or  actual 
negligence,  should  be  construed  as  a  stipula- 
tion for  exemption  from  ordinary  negligence, 
and  invalid.  Adams  v.  Colorado  &  S.  By. 
Co.,  113  Pac.  1010,  1012,  49  Colo.  475,  36  L. 
B.  A.  (N.  S.)  412. 

"To  constitute  ^willful  or  wanton  mis- 
conduct,* there  must  be  actual  knowledge,  or 
that  which  is  esteemed  in  law  as  the  equiva- 
lent of  actual  knowledge,  of  the  peril  of  the 
person  injured,  coupled  with  a  conscious 
failure  to  act  to  the  end  of  averting  the  in- 
Jury.*'  Mere  violation  of  a  statutory  duty 
is  but  simple  negligence,  and  does  not  con- 
stitute "willful  or  wanton  misconduct.** 
Smith  V.  Central  of  Georgia  B.  Ca,  51  South. 
792,  793,  165  Ala.  407. 

While  the  word  "willful"  is  sometimes 
synonymous  with  "voluntary**  or  'Intention- 
al,'* yet,  when  used  in  penal  or  quasi  penal 
statutes,  it  usually  implies  an  evil  intent, 
and  it  is  so  used  in  Code,  i  1251,  providing 
that  any  county  officer  may  be  removed  for 
willful  misconduct  or  maladministration  in 
otfice,  so  that,  in  a  proceeding  thereunder  to 
remove  a  county  treasurer,  evidence  of  his 
good  faith  and  innocence  of  intentional 
wrong  was  admissible  so  as  to  take  the  ques- 
tion of  the  willfulness  of  his  wrongful  act  1^ 
the  jury.  While  by  Code,  {  1403,  requiring 
every  person  subject  to  taxation  to  attend  at 
the  office  of  the  treasurer  and  pay  his  taxes 
in  full,  the  Legislature  seems  to  have  con- 
templated that  each  property  owner  should 
appear  in  person  and  i>ay  his  taxes,  the 
receipt  by  the  county  treasurer  of  taxes 
paid  by  check  on  responsible  banks  is  not 
willful  official  misconduct  within  Code,  | 
1251,  permitting  any  county  officer  to  be  re- 
moved for  willful  official  misconduct,  even 
though  there  is  a  delay  of  several  days  in 
actually  collecting  the  money.  State  ▼. 
Meek,  127  N.  W.  1023,  1024,  148  Iowa,  671, 
31  L.  B.  A.  (N.  S.)  566,  Ann.  Cas.  1912C,  1075. 

The  phrase  "misconduct  in  office**  is  broad 
enough  to  include  any  willful  malfeaisance, 
misfeasance,  or  nonfeasance  in  office  (citing 
State  V.  Slover,  20  S.  W.  788,  113  Mo.  20vS). 
It  does  not  necessarily  imply  corruption  or 
criminal  intention.  The  official  doing  of  a 
wrongful  act,  or  official  neglect  to  do  an  act 
which  ought  to  have  been  done,  will  constitute 
the  offense,  although  there  was  no  corrupt  or 
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malidoiis  motive  (citing  Mechem,  Public  Of- 
ficers, §  457).  ,  After  defining  "misconduct," 
Webster  declares  it  to  be  synonymous  with 
**misbehavior,"  **misdemeanor,"  "delinquen- 
cy/* and  "offense."  Pen.  Code,  §  758,  pro- 
vides that  an  accusation  against  any  munici- 
pal officer  for  "willful  or  corrupt  misconduct 
In  office"  may  be  presented  by  the  grand 
Jury.  Section  772  provides  for  the  summary 
temoval  of  public  officers  on  an  accusation 
verified  by  the  oath  of  any  person  alleging 
that  the  officer  has  "neglected  or  refused  to 
perform  the  official  duties  pertaining  to 
his  office."  Section  335  declares  every  public 
officer  v7ho  refuses  or  neglects  to  inform 
against  and  prosecute  persons  whom  he  has 
reasonable  cause  to  believe  offenders  of  the 
chapter  on  gambling  guilty  of  a  misdemeanor. 
Under  the  definitions  and  statutory  provi- 
sions recited  above,  a  public  officer,  who 
fails  to  prosecute  gamblers  of  whom  he  has 
knowledge,  is  guilty  of  "willful  misconduct," 
within  the  meaning  of  section  758,  and  may 
be  accused  by  the  grand  Jury  thereunder. 
Coffey  V.  Superior  Court  of  Sacramento 
County,  82  Pac.  75,  76,  77,  147  Gal.  525. 

WIIXFUI.  MISSTATEMENT 

Where  a  fidelity  bond  provided  that  any 
"willful  misstatement"  or  suppression  of  fact 
by  the  employer,  in  his  statement  or  declara- 
tion concerning  the  employed,  should  render 
the  bond  void  from  the  beginning,  the  phrase 
"willful  misstatement"  was  intended  to  mean 
any  material  false  statement  made  with 
knowledge  of  its  falsity,  voluntarily,  and  not 
Inadvertently,  and  hence  an  Instruction  that 
the  bond  was  not  avoided  unless  the  misstate- 
ments were  made  "with  intent  to  secure  re- 
newals of  the  bond"  was  erroneous.  Fidel- 
ity &  Casualty  Co.  v.  Bank  of  Timmonsville, 
139  Fed.  101,  103,  71  O.  O.  A  299. 

WUfliFUIi  MURDER 

See  Willful— Willfully. 

WUXFUI.  NEGLEGT 

The  words  "knowingly  and  willfully 
fails,"  In  a  statute  imposing  a  penalty,  where 
a  corporation  or  person  charged  "knowingly 
and  willfully  fails"  to  comply  therewith, 
are  about  equivalent  to  "willfully  neglects," 
and  mean  the  same  as  ^'willfully  omits." 
New  York  Cent.  &  H.  R.  R.  Co.  v.  United 
States,  165  Fed.  833,  840,  91  C.  C.  A.  519. 

The  term  **willful  neglect,"  as  used  In 
Civ.  Code,  §  92,  as  constituting  a  cause  of 
divorce,  means  "a  neglect  of  the  husband 
to  provide  for  his  wife  the  common  necessi- 
ties of  life,  he  having  the  ability  to  do  so; 
or  it  is  the  failure  to  do  so  by  reason  of 
idleness,  profligacy,  or  dissipation."  Locke 
V.  Locke,  94  Pac.  244,  153  Cal.  56  (quoting 
Civ.  Code.  §  105). 

The  enforcement  of  the  law  in  cities  of 
the  motropolitan  class  is  placed  by  the  Leg- 
islature directly   under  the  control  of  the 


board  of  fire  and  police  commis»iiouers,  of 
which  the  mayor  is  principal  officer.  The 
chief  of  police  is  appointed  by  the  board  and 
removable  at  its  pleasure.  It  Is  the  duty  of 
the  mayor  to  "order,  direct  and  enforce" 
the  law.  Comp.  St  1911,  c.  12a,  f  65.  If 
the  board  directs  in  what  manner  and  to 
what  extent  the  law  for  the  suppression  of 
prostitution  and  the  sale  of  Intoxicating  liq- 
uors shall  be  enforced,  and  the  chief  of  po- 
lice in  good  faith  believes  it  is  his  duty  to 
be  governed  by  the  established  policy  of  the 
board  and  the  directions  of  the  mayor,  and 
faithfully  enforces  the  law  accordingly,  it 
cannot  be  found  that  he  did  "willfully  fail, 
neglect,  or  refuse  to  enforce  any  law  which 
it  is  made  his  duty  to  enforce."  Comp.  St 
1911,  c.  71,  f  la.  State  ex  rel.  Thompson  v. 
Donahue,  135  N.  W.  1030,  1034,  91  Neb.  311, 
Ann.  Cas.  1913D,  18. 

"Willful  default"  on  the  part  of  a  trus- 
tee, within  the  terms  of  a  will  providing  that 
the  trustees  should  be  liable  only  for  willful 
default,  and  not  for  any  loss  or  damage 
which  might  happen  to  the  trust  property 
without  their  respective  "willful  neglect  or 
default,"  meant  intentionally  making  away 
with  the  trust  property,  and  a  willful  neglect 
means  such  reckless  indifference  to  true  In- 
terests of  the  trust  as  to  amount  to  or  par- 
take of  a  willful  violation  of  duty ;  neither 
being  fulfilled  by  a  mere  improper  exercise 
of  discretion  on  the  part  of  the  trustees  In 
using  $850,000  of  the  principal  of  the  trust, 
amounting  to  $920,000  in  the  construction  of 
a  new  building.  Where  trustees  had  become 
committed  to  th^  construction  of  a  new  build- 
'ing  out  of  the  funds  of  the  trust  estate,  and 
the  plans  had  been  practically  completed, 
they  were  not  guilty  of  willful  neglect  or  de- 
fault in  purchasing  a  lease  of  a  tenant  in  an 
old  building  that  was  to  be  destroyed,  and 
in  agreeing  to  pay  the  rent  of  another  store 
for  such  tenant  during  the  erection  of  the 
new  building,  in  order  to  lease  to  the  tenant 
the  first  fioor«and  basement  of  the  new  build- 
ing for  10  years  at  a  rent  of  $17,000  a  year. 
Warren  v.  Pazolt,  89  N.  £.  381,  382,  203  Mass. 
328. 

WUiIJPUIi  MEOUOENOS 

See,  also.  Gross  Negligence;  Willfulness. 

There  are  no  degrees  of  negligence,  and 
negligence,  no  matter  how  reprehensible,  can 
never  approximate  willfulness.  Vandalia  B. 
Co.  V.  Clem,  96  N.  B.  789, 790, 49  Ind.  App.  94. 

The  term  "willful  negligence"  Is  a  mis- 
leading and  contradictory  expression.  Con- 
duct cannot  be  both  "willful"  and  *'negU- 
gent,"  as  "negligence"  involves  inattention* 
and  "willfulness"  intention.  Anderson  v. 
Minneapolis,  St  P.  &  S.  S.  M.  R.  Co.,  114  N. 
W.  1123,  1126,  103  Minn.  224  (dissenting 
opinion,  citing  8  Words  and  Phrasec:,  pp. 
7468,  7835;  Bolin  v.  Chicago,  St  P.,  M.  &  O, 
R.  Co.,  84  N.  W.  446,  106  Wis.  333,  81  Am. 
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8t  Bep.  911 ;  Louisville  &  N.  R.  Co.  v.  Per- 
idns,  44  South.  602,  152  Ala.  133;  Lake 
Shore  &  M.  S.  B.  R.  v.  Bodemer,  29  N.  m 
692,  139  IlL  596,  32  Am.  St.  Bep.  218). 

The  conflict  In  Instrnctlons  submitting 
the  issue  of  negligence  of  defendant  and  the 
issue  of  a  willful  wrongful  act  cannot  be  har> 
moni2ed  on  the  theory  that  the  term  ''negli- 
gence,'' as  used  in  the  first  Instruction,  cov- 
ers willful  acts,  since  "negligence"  signifies 
the  absence  of  care  and  implies  a  failure  of 
duty  and  excludes  an  idea  of  intentional 
wrong,  while  "willful  negligence"  implies  an 
intentional  failure  to  perform  a  manifest 
duty.  Tognazzini  v.  Freeman,  123  Pac.  540, 
543,  18  Cal.  App.  468. 

Whether  the  term  "willful  or  wanton 
negligence,"  which  is  sometimes  employed  in 
relation  to  a  failure  to  comply  with  the 
statutory  requirement  as  to  the  giving  of  a 
signal  or  the  taking  of  some  precaution  in 
connection  with  railway  crossings,  and  which 
merely  raises  the  standard  of  diligence,  is 
accurately  used  or  not,  it  does  not  mean  that 
mere  negligence  alone,  as  a  rule  authorizes 
charges  on  the  subject  of  exemplar^'  and 
punitive  damages.  Southern  R.  Co.  v.  Davis, 
65  S.  E.  131,  133,  132  Ga.  812  (citing  4  Elliott, 
R.  R.,  §1801;  IThomp.  Neg.  §22;  Alabama 
Great  Southern  R.  Co.  v.  Moorer,  22  South. 
900,  116  Ala.  642,  644;  Parker  v.  Pennsyl- 
vania R.  Co.,  84  N.  E.  504,  134  Ind.  673,  23 
L.  R.  A.  552). 

While  the  term  "willful  negligence"  may 
not  be  strictly  accurate,  and  many  cases  hold 
that  willfulness  repels,  or  is  inconsistent 
with,  the  idea  of  negligence,  this  is  not  nec- 
essarily or  entirely  true.  Negligence  con- 
tains the  idea  of  inadvertence  as  one  of  its 
features,  and  inadvertence  and  willfulness 
are  as  a  rule  antagonized.  Negligence  is  the 
failure  to  exercise  the  proper  degree  of  care 
in  the  performance  of  some  legal  duty  which 
one  owes  another  and  causing  unintended 
damage.  The  breach  of  duty  can  be,  and  fre- 
quently is,  intentional  and  willful,  and  yet 
the  act  may  be  negligent,  and  it  is  only  when 
there  has  been  a  designed  injury  caused,  or 
an  intended  damage  done,  that  the  idea  of 
negligence  is  eliminated.  Hence,  when  the 
willfulness  is  referred  to  the  breach  of  duty 
instead  of  the  injury  caused  or  damage  done, 
the  term  "willful  negligence"  is  not  improp- 
er. Foot  V.  Seaboard  Air  Line  Ry.,  54  S. 
B.  843,  844,  142  N.  C.  52  (citing  Shear.  &  R. 
Neg.  5§  3,  4;  1  Thomp.  Com.  Neg.  §  21;  2 
Thompson,  §  1626;  Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Bryan,  7  N.  E.  807,  107  Ind.  51 ;  South- 
ern Express  Co.  v.  Brown,  7  South.  318.  8 
South.  425,  67  Miss.  261,  19  Am.  St.  Rep.  306). 

"Willful  negligence"  consists  of  a  failure 
on  the  part  of  the  party  charged  or  his  serv- 
ant to  use  reasonable  care  to  avoid  an  acci- 
dent after  acquiring  knowledge  that  it  Is  im- 
pending. In  an  action  for  injuries  by  colli- 
sion with  a  street  car,  an  instruction  that  it 


was  the  duty  of  the  motoneer,  after  he  dis- 
covered plaintiff  in  a  position  of  danger,  to 
use  ordinary  care  to  stop  the  car,  and  if  he 
failed  to  do  so  he  would  be  guilty  of  willful 
negligence,  with  a  further  instruction  thnt 
willful  negligence  is  simply  that  "first  you 
must  find  that  the  motoneer  actually  saw 
the  plaintiff  in  a  condition  of  danger.  Now, 
willful  negligence  is  after  that,  that  he  did 
not  use  reasonable  care  to  avoid  the  danger" 
—is  proper.  Teal  v.  St  Paul  City  Ry.  Co., 
104  N.  W.  945,  96  Minn.  879. 

As  sross  nesUsenoe 

The  term  "willful  negligence,"  even  if 
not  self -contradictory,  is  not  equivalent  to 
gross  negligence.  Chicago,  R.  I.  ft  P.  R. 
Co.  V.  Hamler,  74  N.  Bi  705,  710,  215  lU.  525, 
1  L.  R.  A.  (N.  S.)  674,  106  Am.  St.  Rep.  187, 
3  Ann.  Cas.  42. 

As  wanton  or  reokless  oondnot 

"Willful  negligence,"  whereby  liability  is 
incurred,  irrespective  of  the  contributory  neg- 
ligence of  the  party  injured,  is  a  reckless 
disregard  of  the  safety  of  the  person  or  prop- 
erty of  another,  by  failing,  after  discovering 
the  danger,  to  exercise  ordinary  care  to  pre- 
vent injury.  Alger,  Smith  &  Co.  v.  Duluth- 
Superior  Traction  Co.,  101  N.  W.  298,  299, 
93  Minn.  814;  Gibbons  v.  Northern  Pac.  R. 
Co.,  108  N.  W.  471,  472,  99  Minn.  142  (citing 
Alger,  Smith  ft  Co.  v.  Duluth-Superior  Trac- 
tion Co.,  101  N.  W.  298,  93  Minn.  814). 

"Willful  negligence,"  whereby  liability  Is 
incurred,  irrespective  of  plaintiff's  negligence, 
is  not  simply  greater  negligence  than  that  of 
the  injured  party,  nor  does  it  include  the 
element  of  malice,  but  is  a  reckless  disregard 
of  the  safety  of  the  person  or  property  of  an- 
other, by  failing  after  discovering  the  peril 
to  exercise  ordinary  care  to  prevent  the  In- 
jury. Havel  V.  Minneapolis  &  St  L.  R.  Co., 
139  N.  W.  137,  138,  120  Minn.  195;  Anderson 
V.  Minneapolis,  St  P.  ft  S.  S.  M.  Ry.  Co.,  114 
N.  W.  1123,  1125,  103  Minn.  224. 

"Willful  or  wanton  negligence,"  which 
is  distinguished  from  "ordinary  negligence" 
in  that  liability  is  Incurred  thereby,  irrespec- 
tive of  contributory  negligence,  is  not  simply 
greater  negligence  than  that  of  the  injured 
party,  nor  does  it  necessarily  Include  the  ele- 
ment of  malice  or  an  actual  intent  to  injure 
another,  but  it  is  reckless  disregard  of  the 
safety  of  the  person  or  property  of  another 
by  falling,  after  discovery  of  the  peril,  to 
exercise  ordinary  care  to  prevent  the  impend- 
ing injury.  Alger,  Smith  &  Co.  v.  Duliith- 
Superlor  Traction  Co.,  101  N.  W.  298,  299, 
93  Minn.  314  (citing  Fonda  v.  St  Paul  City 
Ry.  Co.,  74  N.  W.  166,  71  Minn.  438,  70  Am. 
St.  Rep.  341;  Sloniker  v.  Great  Northern 
Ry.  Co.,  79  N.  W.  168,  76  Minn.  306;  Lando 
V.  Chicago,  St  P.,  M.  &  O.  Ry.  Co..  83  N.  W. 
1089,  81  Minn.  279;  Olson  v.  Northern  Pac. 
Ry.  Co.,  87  N.  W.  &43,  84  Minn.  258 ;  Rawit- 
zer  V.  St  Paul  City  Ry.  Co.,  100  N.  W.  664, 
93  Minn.  8^. 
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"The  use  of  the  phrase  'willful  negli- 
gence/ In  the  connection  In  which  It  is  fre- 
quently employed,  is,  to  say  the  least,  inapt 
Whatever  idea  the  word  'wiUful'  may  ex- 
press when  so  used,  it  is  beyond  question  that, 
to  entitle  one  to  recover  for  an  injury  to 
which  his  own  negligence  may  have  contrib- 
uted, the  injurious  act  or  omission  must 
have  been  purposely  and  intentionally  com- 
mitted, with  a  design  to  produce  injury,  or 
it  must  have  been  so  committed,  under  such 
circumstances,  as  that  its  natural  and  prob- 
able consequence  would  be  to  produce  injury 
to  others.  There  must  have  been  either  an 
actual  or  constructive  intent  to  commit  the 
injury.  The  act  must  have  involved  conduct 
quasi  criminal  in  character.  •  •  •  To 
constitute  a  willful  injury,  the  act  or  omis- 
sion which  produced  it  must  have  been  pur- 
posed and  intentional,  or  must  have  been 
committed  under  such  circumstances  as 
evinced  a  reckless  disregard  for  the  safety  of 
others."  Pittsburgh,  C,  G.  &  Bt  U  R.  Co. 
V.  Ferrell.  78  N.  E.  ©88,  990,  39  Ind.  App.  515 
(quoting  and  adopting  definition  in  Belt  Rail- 
road &  Stockyard  Co.  v.  Mann,  7  N.  E.  893, 
107  Ind.  89,  92). 

WHiLFUI.  OMISSION 

The  words  ''knowingly  and  willfully 
fails,"  in  a  statute  imposing  a  penalty  when 
a  corporation  or  person  charged  "knowingly 
and  willfully  fails"  to  comply  therewith,  are 
about  equivalent  to  "willfully  neglects,"  and 
mean  the  same  as  "willfully  omits."  New 
York  Cent.  &  H.  R.  R.  Co.  v.  United  States, 
105  Fed.  833,  840,  91  C.  0.  A.  519. 

WnXFUL  REFUSAL 

See  Willful— WillfuUy. 

WHiLFUL  TRESPASS 

See  Willful— Willfully. 

WnXFUI.  TRESPASSER 

One  who  takes  the  ore  of  another  from 
his  land  without  right  either  recklessly  or 
with  the  actual  intent  so  to  do  is  a  "willful 
trespasser";  but  one  who  takes  such  ore 
without  right,  but  inadvertently  and  uninten- 
tionally, or  in  the  honest  belief  that  he  is 
exercising  hia  own  right,  is  not  a  "willful 
trespasser."  Resurrection  Gold  Min.  Co.  v. 
Fortune  Gold  Min.  Co.,  129  Fed.  668,  679,  64 

\jm     C      A.      loU. 

WILIiFUIi  VIOLATIOK 

See  Willful— WUlfuUy, 

WILIiFUIi  WRONG 

See  Willful— Willfully, 


See  Knowingly  and  Willfully. 


^Willfulness"  is  a  wrongful  act  done  in- 
tentionally without  just  cause.  McNamara 
T.  St  Louis  Transit  Co.,  81  S.  W.  880,  881, 


182  Mo.  676,  66  L.  R.  A.  486  (quoting  United 
States  v.  Taylor,  2  Sumn.  68(3,  28  Fed.  Ca& 
p.  31). 

Wantonness  or  willfulness  is  such  gross 
want  of  care  and  regard  for  the  rights  of 
others  as  show  a  disregard  of  consequences  or 
a  willingness  to  inflict  an  injury.  CleTe- 
land,  C,  C.  &  St  L.  R.  Co.  v.  Richer,  116 
IlL  App.  428,  432. 

« 

"Willfulness"  or  "wantonness,'*  where 
the  peril  of  the  person  injured  is  known, 
means  a  direct  intent  to  inflict  injury,  or  an 
act  done  or  omitted,  with  the  consdonsness 
that  the  act  or  omission  will  probably  even- 
tuate in  injury.  Anniston  Electric  &  Gas 
Co.  v.  Rosen,  48  South.  798,  802,  159  Ala.  195, 
133  Am.  St.  Rep.  32. 

Each  of  the  words  "wantonness,"  ''will- 
fulness,"  and  "reclclessness"  embodies  the 
element  of  malice,  either  express  or  implied, 
and  are  in  law  substantially  the  equivalent 
of  each  other,  In  so  far  as  they  give  rise  to 
an  action  based  upon  punitive  damages.  Hull 
V.  Seaboard  Air  line  Ry.,  57  S.  E.  28,  76  S. 
C.  278,  10  L.  R.  A.  (N.  S.)  1213  (citing  Pickett 
V.  Southern  Ry.  Co.,  Carolina  Division,  48 
S.  B.  466,  69  S.  0.  445). 

Neclicenoe  distinguished 

Mere  "negligence"  and  "willfulness"  are 
not  synonymous  terms.  Southern  Ry.  Co.  ▼. 
Davis,  65  S.  E.  131, 132,  132  Ga.  812. 

An  act  done  "willingly"  on  full  informa- 
tion is  not  done  negligently.  Negligence  is 
the  result  of  inattention  or  oversight  Dean 
V.  St  Louis  Woodenware  Works,  80  S.  W. 
292,  296,  106  Mo.  App.  167. 

Negligence  cannot  be  of  such  degree  as  to 
become  "willfulness.'*  Cleveland,  C,  O.  &  St 
L.  Ry.  Co.  V.  Starks,  92  N.  E.  54,  56,  174  Ind. 
345. 

There  are  no  degrees  of  negligence,  and 
negligence,  no  matter  how  reprehensible, 
can  never  approximate  "wlUfulness."  Van- 
dalia  R.  Co.  v.  Clem,  96  N.  R  789,  790,  49 
Ind.  App.  94. 

"An  inadvertent  failure  to  observe  due 
care  indicates  mere  negligenc^  but  an  ad- 
vertent or  conscious  failure  to  observe  doe 
care  passes  beyond  mere  negligence  into 
'wantonness*  or  'willfulness.' "  Tlnsley  ▼• 
Western  Union  Telegraph  Co.,  51  S.  Ei  913. 
914,  72  S.  C.  350. 


«41 


Willfulness"  means  something  more 
than  mere  oversight,  carelessness,  neglect, 
or  even  shif  tlessness.  True,  in  the  legal  sense 
of  the  word,  an  intentional  act  is  ordinarily 
willful ;  but  the  intentional  act  in  openlntr  n 
gate  or  leaving  It  open  does  not  necessarily 
imply  an  intention  that  cattle  shall  pass 
through  such  gate  on  a  railroad  t^ick.  Claus 
V.  Chicago  Great  Western  Ry.  Co.,  Ul  N.  W. 
15,  16,  136  Iowa,  7. 

"'Willfulness'  and  'negligence*  are  the 
opposites  of  each  other;  the  former  signify- 
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Ing  the  presence  of  intention  and  the  latter 
Its  absence."  Rideout  v.  Winnebago  Trac- 
tion Co.,  101  N.  W.  672.  675,  123  Wis.  207,  69 
L.  R.  A.  601  (quoting  and  adopting  definition 
in  Cleveland,  C,  C.  &  St  L.  R.  Co.  v.  Miller, 
49  N.  E>.  445,  449,  149  Ind.  490-601).  < 

''Willfulness"  and  "negligence**  are  dia- 
metrically opposed;  negligence  importing  in- 
attention, inadvertence,  and  indifference, 
while  willfulness  imports  intention,  purpose, 
and  design;  and  there  being  no  negligence 
with,  and  no  willfulness  without.  Intent. 
Barrett  v.  Cleveland,  C,  C.  &  St  L.  Ry.  Co., 
96  N.  B.  490,  492,  48  Ind.  App.  668. 

•"Willfulness*  and  'negligence*  are  the 
opposite  of  each  other;  the  former  signify- 
ing the  presence  of  intention  and  the  latter 
Its  absence.  Negligence  arises  from  inatten- 
tion, thoughtlessness,  while  willfulness  can- 
not exist  without  purpose  or  design,  ♦  •  • 
and,  when  willfulness  is  the  essential  in 
the  act  or  conduct  charged  to  the  party  with 
a  wrong,  the  case  ceases  to  be  one  of  negli- 
gence." Memphis  St  Ry.  Co.  v.  Roe,  102  S. 
W.  343,  346,  118  Tenn.  601  (quoting  and 
adopting  the  definition  in  Cleveland,  C,  C.  & 
St  L.  R.  R.  CJo.  V.  Miller,  49  N.  E.  445,  149 
Ind.  490) 

"'Willfulness'  and  'negligence'  are  the 
opposites  of  each  other;  the  one  signifying 
the  presence  of  intention  or  purpose,  the  oth- 
er its  absence.  This  distinction  has  not  al- 
ways been  observed.  Consequently  there 
are  cases  that  use  the  terms  'gross*  or  'will- 
ful' negligence  to  designate  willful  injuries. 
Late  cases  have  made  the  distinction  clear. 
And  the  principle  of  the  responsibility  of  the 
willful  wrongdoer  for  all  the  consequences 
of  his  misconduct  is  really  an  old  one." 
Morrison  v.  Lee,  113  N.  W.  1025,  1029,  16  N. 
D.  877,  13  L.  R.  A.  (N.  S.)  650. 

"Willfulness"  or  "wantonness,"  as  ap- 
plied in  cases  of  injury  to  a  person  by  a 
breach  of  duty,  where  the  peril  of  the  person 
injured  is  known,  means  a  direct  intent  to 
infiict  injury,  or  an  act  done  or  omitted,  with 
the  consciousness  that  the  act  or  omission 
will  probably  eventuate  In  injury.  Anniston 
Electric  &  Gas  Ck).  v.  Rosen,  48  South.  798, 
799,  802,  159  Ala.  195,  133  Am.  St  Rep.  32. 

"Willfulness**  is  the  intentional  doing  of 
some  act  or  the  failure  to  do  some  act,  ac- 
cording to  one's  own  will,  regardless  of  the 
right  of  others,  when  the  party  knows,  "or 
is  under  legal  obligation  to  know,"  that  the 
doing  or  the  failing  to  do  such  act  might 
cause  injury  to  other  persons.  Geddings 
V.  Atlantic  CJoast  Line  R.  Co.,  75  S.  E.  284, 
286,  91  S.  C.  477. 

A  conscious  act  or  neglect  is  willful, 
though  there  is  no  evil  intent  but  "willful- 
ness" implies  something  more  than  mere  fail- 
ure to  use  ordinary  care ;  there  being  a  clear 
distinction  between  a  negligent  omission  and 
a  willful  failure  to  act    CJook  v.  Big  Muddj'- 


CarterviUe  Mining  Co.,  94  N.  E.  90,  94,  249, 
111.  41. 

Negligence  and  carelessness  are  general- 
ly esteemed  as  not  only  not  **willfolne08,"  but 
rather  the  opposite.  Schooler  v.  Harrington, 
81  S.  W.  468,  469,  106  Mo.  App.  607  (follow- 
ing Gibellne  v.  Smith,  80  S.  W.  961,  106  Mo. 
App.  545). 

"  'Negligence'  and  'willfulness'  are  the 
opposites  of  each  other.  They  indicate  rad- 
ically different  mental  states.  ♦  ♦  ♦  Neg- 
ligence is  also  to  be  carefully  distinguished 
from  fraud;  the  distinction  arising  in  this 
case,  as  before,  upon  the  element  of  inad- 
vertence. Fraud  is  invariably  intentional,  ei- 
ther actually  or  constructively:  negligence 
is  never  so."  Standard  Marine  Ins.  (!io.,  Lim- 
ited, of  Liverpool,  Eng.,  v.  Nome  Beach  Light- 
erage &  Transp.  Co.,  133  Fed.  636,  647,  648, 
67  C.  C.  A.  C02,  1  L.  R.  A.  (N.  S.)  1095. 

"Willfulness"  implies  design.  It  involves 
conduct  which  is  quasi  criminal.  Willfulness 
and  negligence  are  held  inconsistent  Pur- 
pose or  design  is  foreign  to  negligence.  Will- 
fulness cannot  be  inferred  from  a  mere 
knowledge  on  the  part  of  operatives  of  the 
presence  of  the  injured  party.  Before  it  will 
be  inferred,  such  operatives  must  have  knowl- 
edge also  of  the  inability  of  the  injured  par- 
ty to  avoid  the  injury.  Pittsburgh,  C,  C.  & 
St.  L.  R.  Co.  V.  Ferrell,  78  N.  E.  988,  980, 
39  Ind.  App.  515. 

In  order  to  constitute  "willfulness"  or 
wantonness  or  reckless  indifference  to  proba- 
ble consequences,  the  act  done  or  omitted 
must  be  done  or  omitted  with  a  knowledge 
or  a  present  consciousness  that  injury  will 
probably  result;  and  this  consciousness  is 
not  to  be  implied  from  mere  knowledge  of. 
the  elements  of  the  dangerous  situation  a 
person  may  be  in  and  negligent  and  inadr 
vertent  acts  in  respect  of  the  peril.  Duncan 
V.  St  Louis  &  S.  F.  R.  Co.,  44  South.  418, 
420,  152  Ala.  118. 

The  term  "willful  negligence"  Is  a  mis- 
leading and  contradictory  expression.  Con- 
duct cannot  be  both  "willful"  and  "negll-* 
gent,"  as  "negligence"  involves  inattention, 
and  "willfulness"  intention.  Anderson  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.,  114  N. 
W.  1123, 1126,  103  Minn.  224  (dissenting  opin- 
ion, citing  8  Words  and  Phrases,  pp.  7468. 
7835;  Bolin  v.  Chicago,  St  P.,  M.  &  O.  Ry. 
Co.,  84  N.  W.  446,  108  Wis.  333,  81  Am.  St. 
Rep.  911;  Louisville  &  N.  R.  Co.  v.  Perkins, 
44  South.  602,  152  Ala.  133;  Lake  Shore  & 
M.  S.  R.  R.  V.  Bodemer,  29  N.  E.  692,  139 
111.  596,  32  Am.  St  Rep.  218. 

Negligence  may  result  from  omission  re- 
specting duty.  An  "act"  or  "wrongljul  act" 
denotes  affirmative  action  or  performance, 
and  an  expression  of  will  or  purpose,  as  dis-* 
tinguished  from  "omission"  or  "wrongful 
omission,"  which  denotes  a  negative  and  in- 
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action.    Randle  v.  Birmingham  Ry.,  Light  & 
Power  CJo.,  53  South.  918,  021, 160  Ala.  314. 

The  conflict  in  instructions,  submitting 
the  issue^  of  negligence  of  defendant  and  the 
issue  of  a  willful  wrongful  act,  cannot  be 
harmonized  on  the  theory  that  the  term  *'neg- 
ligence,"  as  used  in  the  first  instruction, 
covers  willful  acts,  since  "negligence"  signi- 
fies the  absence  of  care  and  implies  a  failure 
of  duty,  and  excludes  an  idea  of  Intentional 
wrong,  while  "willful  negligence"  implies 
an  intentional  failure  to  perform  a  manifest 
duty.  Tognazzini  v.  Freeman,  123  Pac.  540, 
643,  18  Cal.  App.  468. 

An  instruction  that  "willful"  is  what  the 
word  implies;  it  means  an  act  proceeding 
from  a  will;  done  of  a  purpose;  an  inten- 
tion to  do  it;  and  that  "willfulness"  is  an 
act  which  proceeds  from  the  will,  so  as  to 
make  the  act  a  purpose  act — was  not  error, 
where  the  court,  in  connection  therewith,  il- 
lustrated the  difllerence  between  "negligence" 
and  "willfulness."  Talbert  v.  Charleston  & 
W.  C.  Ry.,  55  S.  E.  138,  130,  75  S.  C.  136. 

A  complaint  for  willful  injury  must  show 
that  the  injurious  act  was  purposely  done, 
with  an  intent  to  Inflict  willfully  and  purpose- 
ly the  particular  injury  complained  of;  "will- 
fulness" being  a  desire  or  intent  to  produce 
a  certain  result,  and  inconsistent  with  negli- 
gence. Southern  Ry.  Co.  v.  McNeeley,  88  N. 
E.  714,  715,  44  Ind.  App.  126. 

WILLIAM 

See  Wm. 

WILLING 

An  instruction  that,  under  the  require- 
ments of  the  law,  a  valid  location  of  a  min- 
ing claim  may  be  made  when  the  prospector 
has  discovered  such  indications  of  mineral 
that  he  is  willing  to  spend  his  time  and  mon- 
ey in  following,  with  the  expectation  of  flnd- 
ing  ore  was  improperly  modified  by  substi- 
tuting the  word  "Justified"  for  the  word 
"willing."  The  question  whether  the  miner 
Is  "willing"  to  spend  his  time  and  money  is 
an  entirely  diflferent  one  from  the  question 
whether  he  is  "Justified"  in  doing  it  The 
former  is  a  question  to  be  answered  by  the 
miner  himself,  while  the  latter  would  pre- 
sent a  question  for  experts  and  a  Jury.  Am- 
bergris Min.  Co.  V.  Day,  85  Pac  100,  113,  12 
Idaho,  108. 

V7IIiI.INGLT 

As  willfully,  see  Willful— Willfully. 

An  instruction,  In  a  prosecution  for 
homicide,  that,  when  the  law  says  one  must 
not  fight  "willingly,"  it  does  not  mean  that 
he  shall  not  fight  willingly  or  intentionally 
for  his  own  protection,  but  that  he  shall  not 
fight  willingly  and  intentionally  to  gratify 
his  own  dej?lre  to  fight,  is  erroneous.  The 
law  requires  that  he  must  not  fight  at  all, 


unless  he  is  free  from  fault  in  bringing  on 
the  difliculty,  and  has  no  reasonable  way 
open  for  retreat,  and  the  assault  on  him  Is 
of  such  a  character  as  to  endanger  life,  or  to 
impress  a  reasonable  man  that,  to  save  his 
own  life  or  himself  from  great  bodily  harm, 
it  is  necessary  to  strike.  Harbour  y.  State, 
37  South.  330,  332,  140  AJa.  103. 

WILLOW 

Manufactures    of,    see    Manufactures- 
Manufactured  Articles. 

WINCH 

A  "winch"  is  a  windlass  upon  the  up- 
per deck  of  a  vessel,  by  means  of  which 
freight  is  elevated  or  lowered  by  a  rope 
wound  around  a  drum  upon  the  windlass. 
Suderman  &  Dolson  v.  Krlger,  100  S.  W.  373» 
376,  50  Tex.  Civ.  App.  20. 

WIND 

WIND  AFT 

Within  the  meaning  of  International 
Navigation  Rules,  art.  17,  subd.  "e,"  26  Stat 
326,  which  provides  that  the  one  of  two  sail- 
ing vessels  which  has  the  wind  aft  shall 
keep  out  of  the  way  of  the  other,  a  vessel  has 
the  "wind  aft"  when  it  is  not  more  than  2^ 
points  from  directly  aft.  The  Groy.  Ames,  187 
Fed.  40,  43,  100  C.  0.  A.  04. 

WIND  SHOT 

E\'idence  held  to  sustain  a  finding  that 
plaintiff,  a  miner,  was. injured  by  an  explo- 
sion of  mine  gas  or  mine  dust  due  to  insuffi- 
cient ventilation,  and  not  as  a  result  of  a 
"wind  shot,"  consisting  of  a  failure  to  make 
the  holes  for  a  blast  of  sufiScient  depth  or 
to  sufi[iciently  tamp  the  powder  so  that  when 
it  was  exploded  it  would  flash  out  of  the 
drill  holes  instead  of  tearing  out  the  coal. 
Nicholson  Coal  Mining  Co.  y.  Moulden,  136 
S.  W.  620,  621,  143  Ky.  348. 

WINDRODE 

A  vessel  Is  •*windrode"  when  it  Is  held  In 
equilibrium  between  the  wind  and  tide.  The 
Ciudad  De  Reus,  171  Fed.  470,  473. 

WINDSTORM 

"Windstorm,"  as  used  in  a  policy  insor- 
ing  against  loss  of  live  stock  by  tornado, 
cyclone,  or  windstorm  means  more  than  an 
ordinary  gust  of  wind  no  matter  how  pro- 
longed. Jordan  v.  Iowa  Mut  Tornado  Ins. 
Co.  of  Des  Moines,  130  N.  W.  177.  178,  151 
Iowa,  73,  Ann.  Ga&  1013A,  266. 

WINDING  UP 

Where  a  testator,  by  his  will,  directed 
his  executors  to  proceed  with  moderation  and 
patience,  but  with  due  dlHgenoe,  to  the  wind- 
ing up  of  his  estate,  and  the  question  was 
whether  the  will  as  a  whole  manifested  his 
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intention  to  have  the  real  estate  sold  and 
the  proceeds  divided,  the  term  "winding  up  " 
as  used  therein,  was  held  to  Imply  a  dispo- 
sition of  the  estate  which  would  turn  It  Into 
money.  May  v.  Brewster,  73  N.  £.  546,  547, 
187  Mass.  524. 

WINE 

See  Native  Wine ;   Still  Wine. 

A  Japanese  alcoholic  beverage  made 
from  rice  by  processes  similar  to  those  In 
making  beer,  which  resembles  still  wine  in 
its  percentage  of  alcohol,  which  in  quality 
is  only  remotely  similar  to  wine,  is  not  suffi- 
ciently similar  to  warrant  its  classification 
as  such,  under  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  H,  par.  296,  30  Stat.  174.  Nishi- 
miya  v.  United  States,  131  Fed.  650,  651. 

"Wine"  Is  the  fermented  Juice  of  the 
grape.  To  establish  the  fact  that  liquor 
sold  in  a  local  option  territory  was  wine, 
the  formula  under  which  the  liquor  was 
made,  its  composition,  and  the  amount  of 
alcohol  it  contained,  as  shown  by  a  chemical 
analysis,  could  be  proven  by  an  expert,  or  by 
nonexpert  testimony  ss  that  the  wine  sold 
was  intoxicating.  The  fact  that  the  liquor 
sold  was  intoxicating  could  be  shown  by  any 
competent  evidence*,  direct  or  circumstantial. 
Nussbaumer  v.  State,  44  South.  712,  714,  54 
B^la.  87. 

Vermuth  is  not  *'wine"  within  either  the 
commercial  or  the  popular  meaning  of  that 
term,  and  therefore  is  not  subject  to  the 
stamp  tax  on  "sparkling  or  other  wines," 
provided  in  War  Revenue  Act  June  13,  1898, 
c.  448,  30  Stat  463.  Taylor  v.  Treat,  163  Fed. 
666. 

Vermuth  is  not  a  "wine,"  **cordial,"  or 
"liqueur,"  within  the  meaning  of  Tariff  Act 
July  24,  1897,  e.  11,  |  1,  Schedule  H,  par. 
296,  30  Stat.  174,  prohibiting  an  allowance 
for  the  leakage  of  those  three  articles.  Unit- 
ed States  v.  Julius  Wile,  Sons  &  Co.,  178 
Fed.  269.  270,  101  C.  C.  A.  574. 

Cider 

Cider  Is  not  "wlne"or  any  mixture  there- 
of. Donithan  v.  Commonwealth,  64  S.  E. 
1050, 109  Va.  845. 

Am  intozicatiiig  lienor 

See   Intoxicating   Liquor. 

As  liquor 

See  Liquor. 

The  "wine  gallon,"  which  is  the  gallon 
of  231  cubic  inches,  is  the  customs  gallon 
of  the  United  States  and  should  be  used  in 
computing  the  duty  on  such  articles  as  olives 
in  brino.  J.  M.  Ceballos  &  Co.  v.  U.  S.,  139 
Fed.  705. 

WINE  GROWER 

The  term  "wine  grower,"  as  used  In  Rev. 
St.  1899,  §  3015,  giving  a  wine  grower  the  right 


to  sell  wine  of  his  .own  production  in  any 
quantity  on  his  own  premises,  means  one  who 
manufactures  wine  from  grapes  grown  on 
his  own  premises.  State  v.  Miller,  78  S.  W. 
643,  104  Mo.  App.  297  (citing  Stand.  Diet  p. 
2068;   Cent  Diet  p.  6939). 

WINE  ROOM^ 

A  "wine  room"  is  a  place  established 
for  the  sale  of  wines.  Barker  v.  State,  43 
a  B.  744,  746,  U7  Ga.  428. 

To  make  a  room  a  "wine  room,"  with- 
Ui  Sess.  Laws  1891,  p.  315,  f  1,  prohibiting 
the  keeping  of  a  wine  room  In  connection 
with  a  saloon  into  which  females  are  permit- 
ted to  enter  and  supplied  with  liquor,  it 
must  be  kept  as  a  part  of  a  saloon;  the  stat- 
ute Intending  to  designate  the  place  which 
patrons  of  the  saloon  might  use  for  private 
tippling  purposes  instead  of  drinking  at  the 
bar.  Ellis  v.  People,  88  Pac.  461,  38  Colo. 
516  (citing  Walker  v.  People,  37  Pac.  30,  6 
Colo.  App.  37.) 

WING  NETS 

Fishing  with  a  "wing  net"  which  con- 
sists of  netting  stretched  over  hoops  some- 
what similar  to  barrel  hoops,  the  first  of 
which  Is  about  30  inches  in  diameter,  and 
of  succeeding  hoops  greatly  decreasing  in 
size,  and  is  about  12  feet  in  length  and  a 
wing  about  5  feet  long  on  each  side,  one 
end  of  the  net  being  attached  to  the  shore, 
mouth  upstream,  does  not  come  within  the 
exception  in  Acts  of  1895,  c.  127,  p.  256,  {  1,  , 
allowing  minnows  to  be  caught  by  dip  nets 
not  exceeding  6  feet  in  length.  Freeman  v. 
State,  100  S.  W.  723,  724,  118  Tenn.  95. 

WINNER 

All  those  who  have  won  more  than  they 
have  lost  during  one  sitting  by  playing  at 
cards  are  **winners,"  within  the  meaning  of 
Hurd's  Rev.  St  1901,  c.  38,  i  132,  which  pro- 
vides that  any  person  who  shall  at  any  time 
or  sitting  by  playing  at  cards  lose  to  any 
person  so  playing  any  money  amounting  to 
.$10,  and  shall  pay,  the  same,  may  sue  and 
recover  the  money  by  action  In  assumpsit. 
Zellers  v.  White,  70  N.  E.  669,  672,  208  111. 
518,  100  Am.  St  Rep.  243. 

The  word  "winner,"  as  used  in  Comp. 
Laws,  I  3200,  relating  to  the  recovery  of 
money  or  property  lost  at  gaming,  and  giving 
a  right  of  action  against  the  "winner,"  was 
not  intended  to  Include  merely  the  party  In 
whose  favor  the  wager  is  theoretically  de- 
cided, but  includes  the  one  to  whom.  In  addi- 
tion, the  money  or  property  wagered  has  been 
delivered.  Until  this  delivery  is  made,  he 
cannot  be  said  in  law  to  have  won  the  money 
or  property;  ample  redress  up  to  the  time 
of  such  delivery  being  given  by  another  sec- 
tion of  the  statute  by  suit  against  the  stake- 
holder. Armstrong  v.  Aragon,  79  Pac.  291,. 
I  202,  13  N.  M.  19. 
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WINNOWING  MACHWE 

A  "winnowing  machine*'  is  "a  mactiine  in 
which  grain,  accompanied  by  chalf,  dirt, 
cheat,  cockle,  grass  seeds,  dust,  straw,  and 
other  foul  [matter]  either  or  all  is  subjected 
to  a  shaking  action  on  riddles  and  sieves  in 
succession,  the  while  an  artificial  blast  of 
wind  is  driven  against  it  on  and  through  the 
sieves,  and  as  it  falls  from  one  to  another." 
The  Baker  patents.  No.  726,812  and  No.  736,- 
346,  each  for  a  process  of  treating  coffee  and 
the  product  of  such  process,  which  consists 
of  cutting  or  crushing  the  roasted  coffee  bean 
and  winnowing  the  dust,  chaff,  and  disen- 
gaged silver  skin  of  the  bean  from  the  gran- 
ulated product  by  means  of  an  apparatus 
desigrned  for  the  purpose  and  consisting  of 
a  hopper,  crushing  or  cutting  rolls,  and  a 
screen  or  sieve  through  and  over  which  a 
blast  of  air  is  forced,  are  void  for  lack  of 
ihvention,  in  view  of  the  old  and  familiar 
use  of  the  same  process  in  the  cleaning  of 
grain,  so  long  known  and  practiced  that  a 
court  may  take  Judicial  cognizance  of  it 
Baker  v.  P.  A.  Dimcombe  Mfg.  Co.,  146  Fed. 
744,  748,  77  C.  O.  A.  234  (quoting  and  adopt- 
ing the  definition  in  Knight,  Mech.  Diet  voL 
a,  p.  2786). 

WINTER 

"Winter"  means  the  cold  season,  includ- 
ing the  last  part  of  one  year  and  the  ftrst 
part  of  the  next  J.  T.  Day's  Committee  v. 
Exchange  Bank  of  Kentucky  (Ky.)  116  S.  W. 
259,  260. 

WIRE 

See  Deadened  Wire;   Guard  Wire;   Hot 

Wire;    Jumping  a  Wire;    Live  Wire; 

Messenger  Wires;    Round  Steel  Wire. 
Articles  manufactured  from,  see  Articles 

Within  Tariff  Act 
Coated  wire,  see  Coated. 
Manufactures  of  wire,  see  Manufactures 

— Manufactured  Articles. 

The  word  **wires,"  in  Laws  1890,  c.  566, 
p.  1148,  §  65t  providing  that  the  occupant  of 
any  premises  within  100  feet  of  the  wires  of 
any  electric  light  corporation  may  require 
it  to  supply  him  with  electric  light,  was  in- 
tended to  designate  the  wire  through  which 
was  distributed  the  electricity  with  which 
the  houses  were  to  be  lighted.  Moore  v. 
Ohamplain  Electric  Co.,  85  N.  Y.  Supp.  37, 
39,  88  App.  I?lv.  289. 

In  the  titie  of  St  1906,  p.  79,  c.  117,  ''An 
act  relative  to  the  granting  of  locations  for 
poles  and  wires  In  towns,"  the  word  "wires" 
comprehends  their  location  under,  as  well  as 
above,  the  surface  of  highways.  Metropoli- 
tan Home  Tel.  Co.  v.  Emerson,  88  N.  B.  670, 
672,  202  Mass.  402. 


WIRE^LASS 

'*Wire-glass"  is  a  sheet  of  plate  glass 
having  imbedded  in  its  center  a  fine  wire-web. 
This  web  strengthens  the  sheet  and  prevents 
its  being  shattered  by  fire  or  a  blow.  Bough 
wire-glass  is  cast  in  two  varieties ;  one  adapt- 
ed for  polishing,  the  other  not  Unpolished 
wire-glass  is  used  for  skylight  and  area  pur- 
poses. Polished,  or  wire-glass  plate,  is  used 
as  ordinary  plate  glass  in  large  buildings  for 
window  lights.  In  addition  to  window-light 
service,  however,  wire-glass  plate,  by  reason 
of  its  imbedded  mesh,  serves  the  further  pur- 
pose of  an  iron  shutter.  It  is  thus  a  protec- 
tion against  entry  and  a  fire  retardant 
Schmertz  Wire-Glass  Co.  v.  Pittsburgh  Plate- 
Glass  Co.,  168  Fed.  73,  74. 

WIRING  OTTT 

The  process  by  which  electric  cars  were 
run  out  into  the  street  from  the  building  in 
which  they  were  stored  was  denominated 
"wiring  out";  the  electric  power  being  carried 
by  movable  wires  20  to  30  feet  long.  Mullen 
V.  Metropolitan  St  By.  Co.,  85  N.  Y.  Supp. 
134,  89  App.  Div,  21. 

WISH 

As  oreatlng  a  trust 

"Undoubtedly  the  word  *wlsh*  may  be 
equivalent  to  will  or  request  or  direct.  If  the 
context  Justifies  that  meaning."  A  testator 
left  his  property  to  his  wife  and  daughter, 
the  will  reciting  that  his  mother  was  living, 
and  dependent  upon  her  children,  and  there- 
fore requested  his  wife  to  pay  her  such  sums 
as  might  be  requisite  for  her  comfort  The 
will  then  added,  "and  it  is  my  wish  and  ex- 
pectation that  when  my  wife,  J.,  shall  make 
her  will,  disposing  of  the  property  left  her 
by  me,  that  slie  will  generously  remember 
tlie  children  of  my  deceased  brother,  W.,  and 
such  others  as  she  may  choose."  The  will 
did  not  create  a  trust  in  favor  of  the  children 
of  the  deceased  brother.  Russell  v.  United 
States  Trust  Co.  of  New  York,  127  Fed.  445, 
447  (citing  Bliven  v.  Seymour,  88  N.  Y.  469; 
rhlllips  V.  Phillips,  19  N.  E.  411,  112  N.  Y. 
197,  8  Am.  St  Rep.  737). 

As  eleot 

The  word  *'elect,*'  as  used  in  a  statute 
providing  for  the  submission  of  a  proposed 
amendment  to  a  Constitution,  and  providing 
that  upon  the  ballot  there  ^all  be  written 
or  printed  the  words  "for  the  constitutional 
amendment  or  against  the  constitutional 
amendment"  as  the  voters  shall  "elect,"  Is 
equivalent  to  the  word  "wish."  Warfield  v, 
Vandiver,  60  Atl.  538,  544, 101  Md.  78,  4  Ann. 
Cas.  692. 

WISH  AND  DESIRE 

Where  a  will  created  a  trust  of  the 
residue  of  the  estate,  and  provided  that 
after  the  death  of  testator's  wife,  one-half 
of  the  principal  of  the  trust  fund  should  be 
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paid  to  her  appointee,  that  It  was  testator's 
''wish  and  desire"  that  she  should  appoint 
the  share  to  testator's  daughter  and  her 
children,  the  words  "wish  and  desire"  did  not 
constitute  a  trust  but  merely  expressed  a 
wish*  Holmes  v.  Dalley,  78  N.  B.  613,  614, 
102  Mass.  461. 

WISH  AND  EXPECTATION 

A  testator  willed  and  bequeathed  two- 
thirds  of  all  his  property  to  his  wife,  and 
one-third  to  his  daughter.  The  will  then  con- 
tained the  following:  "And  It  is  my  'wish 
and  expectation'  that  when  my  wife  J.  shall 
make  her  will  disposing  of  the  property  left 
by  me  that  she  will  generously  remember 
the  children  of  my  deceased  brother  W." 
Held  that,  in  the  absence  of  any  evidence  of 
circumstances  which  might  effect  its  con- 
struction, such  clause  did  not  create  a  trust 
in  favor  of  the  children  of  the  deceased 
brother.  Russell  ▼•  United  States  Trust  Co. 
of  New  York,  136  Fed.  758,  760,  69  a  0.  A. 
410. 

WIT 

Where  a  deed  has  the  names  of  two  per- 
sons written  in  the  place  where  the  names 
of  subscribing  witnesses  are  usually  placed, 
and  the  letters  "WU"  cure  written  above  the 
names  of  the  two  persons,  and  where  the  tes- 
tificandum clause  is,  "In  witness  whereof  we 
hereunto  set  our  hands  and  seals  this  the 
4th  day  of  May,  1003,"  other  facts  showing 
delivery,  the  attestation  of  the  deed  is  suffi- 
cient Richbourg  v.  Rose,  44  South.  69,  72, 
53  Fla.  173,  125  Am.  St  Rep.  1061,  12  Ann. 
Caa.  274. 

WITH 

See  Inconsistent  With?  Left  With;   To- 
gether With. 

The  fact  that  an  alleged  agent  used  caids 
having  **A.  G.  S.,  'with'  J.  S.  B.  Co.,"  did  not 
by  the  use  of  such  words  define  his  powers, 
or  Indicate  whether  he  was  the  president  or 
the  porter  of  the  company,  or  merely  its 
traveling  solicitor,  and  would  not  warrant 
the  defendant  or  the  court  In  concluding  that 
A.  G.  S.  had  been  authorized  by  the  plaintiff 
to  dispose  of  its  property.  Jos.  Schlltz 
Brewluff  Co.  v.  Grimnion,  81  Pac.  ^,  46,  28 
Nev.  235. 

As  used  In  a  will  providing  that  the  tes* 
tator's  wife  should  receive  the  house  and  lot 
with  the  furniture  contained  therein,  etc..  the 
word  "with"  was  a  word  denoting  continuity, 
not  separation,  so  far  as  the  different  classes 
of  property  as  named  were  to  have  relation 
to  the  words  which  followed  them.  Ludlam 
V.  Ludlam,  95  N.  Y.  Supp.  862,  864,  47  Misc. 
Rep.  232. 

The  word  "with,"  preceding  the  grant  of 
the  right  to  set  up,  operate,  and  maintain  a 
telegraph  or  telephone  Une  and  also  preced- 


ing the  grant  of  the  right  of  ingress  and 
egress,  imports  a  close  and  inseparable  union 
between  those  rights  and  the  right  to  main- 
tain the  pipe  lines,  and  indicates  that  the 
rights  granted  by  the  clauses  following  it 
were  incidental  to  the  pipe  line  right  North- 
eastern Telephone  &  Telegraph  Co.  v.  Hep- 
bum,  69  AU.  249,  251,  73  N.  J.  £q.  667. 

As  in  addition  to 

"With"  is  frequently  used  in  the  sense 
of  "in  addition  to."  Beddow  v.  Flage,  126  N. 
W.  97,  98,  20  N.  D.  66. 

The  word  "with,"  as  used  in  a  clause  In 
a  will  providing  that  "  'with'  the  above  lega- 
cies I  leave  them  my  only  heirs  of  all  the  real 
estate  credits  and  real  estate  that  they  shall 
be  my  only  heirs  with  the  obligation  to  bear 
the  maintenance  of  the  new-born  son  of  my 
son  v.,"  is  to  be  taken  in  its  ordinary  sig- 
nification, and,  where  It  was  previously  stated 
in  the  will  that  testatrix  vronld  leave  "the 
legacies,"  it  seems  apparent  that  she  intended 
to  add  to  the  legacies  previously  made  a  de- 
vise and  bequest  of  the  residuum.  Lavaggi 
V.  Borella,  67  AU.  929,  930,  73  N.  J.  Bq.  4ia 

By  ■ynonymoiui 

The  word  "with"  in  an  information  for 
robbery,  charging  that  defendant  then  and 
there  willfully,  etc.,  and  "with"  force  and 
fear,  committed  the  offense,  was  used  as  syn- 
onymous with  "by"  and  equivalent  to  the  ex- 
pression "by  means  of';  the  meaning  of  the 
word  not  being  limited  to  accompaniment, 
association,  or  proximity,  though  such  is  its 
primary  meaning.  State  v.  Pemberton,  104 
Paa  556,  557,  39  Mont  530. 

The  term  "with**  denotes  or  expresses 
some  situation  or  relation  of  nearness,  prox- 
imity, association,  connection,  or  the  like.  It 
is  used  to  denote  the  accompaniment  of  cause, 
means,  instrument,  etc.;  sometimes  equiva- 
lent to  "by."  Bertlg-Smythe  Co.  v.  Bonsack 
Lumber  Co.,  86  S.  W.  870,  872,  112  Mo.  App. 
259  (quoting  and  adopting  the  definition  in 
Webst  Diet). 

WTOa:  A8  UTTLE  DEULT  A8  P€>881- 


A  contract  requiring  plaintiff  to  fill  de- 
fendant's orders  for  lumber  "with  as  little 
delay  as  possible"  meant  within  a  reasonable 
time.  Wm.  Cameron  &  Co.  v.  Matthews 
(Tex.)  124  S.  W.  192,  193  (citing  1  Words  and 
Phrases,  p   528). 

WITH  COi:<I.E!CTION 

A  contract  reading  "with  collection" 
should  be  Interpreted  to  mean  with  a  charge 
for  collection;  that  is  to  say,  a  reasonable 
and  customary  charge  for  the  nature  of  the- 
collection  which  may  be  necessary.  A  note- 
payable  with  collection  charges  is  nonnegotla- 
ble,  since  the  payment  of  the  principal  sum 
becomes  connected  with  another  and  uncer- 
tain sum.  Buck  V.  Harris,  102  S.  W.  640,  125i 
Mo.  App.  365. 


WITH  COSTS 
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WITH  COSTS 

The  rule  that  tlie  words  "with  costs"  or 
"with  costs  to  the  respondents,"  where  there 
are  several  respondents,  means  only  one  bill 
of  costs  is  well  settled  in  suits  of  equity,  and 
some  of  the  cases  seem  also  to  apply  the  same 
rule  to  condemnation  proceedings,  where  the 
owners  of  the  leasehold  and  reversion  appear 
by  separate  attorneys.  In  re  Pine's  Stream  & 
East  Meadow  Stream  in  Town  of  Hempstead, 
114  N.  Y.  Supp.  681,  682,  62  Misc.  Rep.  61. 

WITH  THE  DEED 

A  power  of  attorney  Is  recorded  **with 
the  deed"  executed  in  pursuance  of  it,  though 
it  is  recorded  at  an  earlier  date  than  the 
deed.    Flint  River  Lumber  Co.  v.  Smith,  49 

5.  E.  745,  746,  122  Ga.  5,  106  Am.  St.  Rep. 
85  (citing  Rosenthal  v.  Ruffin,  60  Md.  324; 
Mix  V.  Hotchkiss,  14  Conn.  32). 

IXriTH  EVEBT  OTHER  PERSON 

Since  Factors  Act  (Laws  1830,  c.  179)  § 

6,  excluding  carriers  from  the  benefits  of  the 
act,  does  not  exclude  pawnbrokers  they  are 
entitled  to  the  protection  of  the  act,  the 
phrase  "with  every  other  person"  in  section 
3  by  necessary  implication  making  the  act 
of  general  application  except  as  expressly 
stated.  Freudenhelm  v.  Gutter,  94  N.  E.  640, 
644,  201  N.  Y.  94. 


WITH  EXCHANGE 

Where  a  negotiable  note  la  executed  at 
one  place,  and  payable  at  another,  the  in- 
sertion of  the  words  "with  exchange"  by  the 
payee,  without  the  knowledge  or  consent  of 
the  maker,  does  not  render  the  note  non- 
negotiable.  First  Nat.  Bank  of  Galva  v. 
Nordstrom,  78  Pac.  804,  805,  70  Kan.  486. 

If  a  note  or  bill  reads  for  the  payment 
of  money  "with  exchaiijje,"  it  means  with  a 
charge  for  exchange  at  current  or  customary 
rate.  The  negotiability  of  a  note  drawn  and 
payable  at  the  same  place  is  not  affected  by 
the  words  "with  exchange."  Buck  v.  Harris, 
102  S.  W.  640,  125  Mo.  App.  365. 

WITH  INTENT  OF  BRINGING  ACTION 

Code  Civ.  Proc.  §  73,  provides  that  no 
attorney  shall  directly  or  indirectly  buy  or 
be  in  any  manner  interested  in  buying  any- 
thing in  action,  etc.,  "with  the  intent  and  for 
the  purpose  of  bringing  an  action  thereon.*' 
Held  that,  where  one  against  whom  there  was 
a  valid  claim  was  given  ample  notification 
that  an  action  would  be  brought  thereon,  but 
he  failed  to  pay  it,  the  subsequent  purchase 
of  the  claim  by  an  attorney  was  not  viola- 
tive of  the  statute,  as  the  statute  only  applies 
to  the  purchase  of  claims,  where  the  primary 
purpose  is  to  enable  the  bringing  of  an  action. 
The  court  in  Moses  v.  McDlvitt,  88  N.  Y.  62, 
04,  in  commenting  upon  the  language  of  this 
section,  sa3^:  "This  language  is  significant 
and  indicates  that  a  mere  intent  to  bring  a 
suit  on  a  claim  purchased  does  not  constitute 
the  offense.    The  purchase  must  be  made  for 


the  very  purpose  of  bringing  such  suit,  and 
this  implies  an  exclusion  of  any  other  pur- 
pose. As  the  law  now  stands,  an  attorney  is 
not  prohibited  from  discounting  or  purchas- 
ing bonds  and  mortgages  and  notes,  or  other 
choses  in  action,  either  for  investment  or  for 
profit,  or  for  the  protection  of  other  inter- 
ests, and  such  purchase  is  not  made  illegal 
by  the  existence  of  the  intent  on  his  part 
at  the  time  of  the  purchase,  which  must  al- 
ways exist  in  the  case  of  such  purchases,  to 
bring  suit  upon  them  if  necessary  for  their 
collection.  To  constitute  the  offense,  the 
primary  purpose  of  the  purchase  must  be  to 
enable  him  to  bring  a  suit,  and  the  intent  to 
bring  a  suit  must  not  ie  merely  incidental 
and  contingent."  The  court  adds  that  this 
case  has  never  been  overruled  or  criticised, 
so  far  as  it  has  been  able  to  discover,  and  it 
undoubtedly  states  the  objects  and  limitations 
of  the  statute.  Wightman  v.  Catlin,  9S  N.  X. 
Supp.  1071,  1073,  113  App.  Dlv.  24. 

WITH   INTENT   TO   INTIMIDATE 

Gen.  St  1902,  §  1296,  provides  that  one 
who  threatens  or  uses  any  means  to  intimi- 
date one  to  compel  him  to  do,  or  abstain  from 
doing,  a  lawful  act,  or  who  persistently  fol- 
lows one  in  a  disorderly  manner  or  injures 
or  threatens  to  injure  his  property,  "with 
intent  to  intimidate  him,"  shall  be  fined. 
Held,  that  the  quoted  clause  does  not  qualify 
all  the  provisions  preceding  it  and  is  not  the 
only  language  making  intent  an  essential  ele- 
ment of  the  crime  defined.  State  v.  McGee, 
72  Atl.  141,  142,  81  Conn.  696. 

WITH  INTEREST 

Where  plaintiffs  failed  to  comply  with 
an  order  directing  that  they  deposit  with  the 
New  York  City  chamberlain  a  specified  sum, 
"with  interest"  from  May  12,  1905,  to  the 
credit  of  the  action,  and  were  thereupon  ad- 
Judged  in  contempt,  it  was  improper  for  the 
court  to  permit  plaintiffs  to  purge  them- 
selves by  depositing  the  amount  directed, 
"with  Interest"  at  2^  per  cent,  as  the  words 
"with  interest"  meant  interest  at  the  legal 
rate  of  6  per  cent.  Lawrence  y.  Binninger, 
106  N.  T.  Supp.  500,  501,  121  App.  Dlv.  701- 

Under  Laws  1893,  p.  1447,  c  644,  direct- 
ing the  assessors  to  divide  the  assessment  im- 
posed upon  any  lot  for  street  improvements 
into  20  annual  installments  and  each  year 
thereafter  for  20  years  to  assess  an  amount 
equal  to  one  of  said  annual  installments, 
"with  interest"  upon  the  lot,  the  interest  to 
be  added  to  the  installment  is  only  the  in- 
terest upon  the  installment  to  be  paid  in  the 
year  during  which  the  assessment  is  imposed, 
and  not  interest  upon  all  the  installments 
remaining  unpaid.  In  re  Hagemeyer,  99  N.  T. 
Supp.  369,  371,  113  App.  Div.  472. 

If  a  contract  reads,  for  the  payment  of 
money  "with  interest,"  it  means  with  a 
charge  of  interest  at  the  legal  rate.  Ruck 
v.  Harris,  102  S.  W.  640, 125  Mo.  App.  365. 


WITH  INTEBEST 
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A  judgment  awarding  defendant  a  cer- 
tain sum  of  money,  *'with  interest  thereon," 
on  a  cros&-€omplaint,  should  be  construed  as 
allowing  legal  interest  only  from  the  date 
of  its  rendition.  Mixer  v.  Mixer,  83  Pac. 
273,  274i,  2  Cal.  App.  227. 

The  words  "with  interest  annually"  are 
not  ordinarily  used  in  notes  signed  by  sure- 
ties for  the  purpose  of  constituting  the  maker 
the  agent  of  the  sureties  to  renew  the  note, 
but  to  prescribe  the  rule  by  which  the  in- 
terest is  to  be  computed.  So  the  mere  fact 
that  a  note  is  payable  on  demand,  with  inter- 
est annually,  has  no  tendency  to  prove  that 
the  sureties  intended  to  constitute  the  maker 
their  agent  to  renew  it.  Newell  v.  Clark, 
61  Atl.  555,  73  N.  H.  289. 

WITH  LIKE  INTENT 

The  words  "with  like  Intent,"  as  used  in 
the  part  of  the  section  prohibiting  the  bring- 
ing Into  the  United  States,  with  intent  to 
pass,  any  forged,  counterfeited,  or  altered  ob- 
ligation of  the  United  States,  refers  only 
to  the  intent  to  defraud,  and  not  to  the  in- 
tent to  pass,  so  that  an  indictment  charging 
possession  with  knowledge  of  the  counterfeit 
character  of  the  obligation  was  not  defective 
for  failure  to  charge  an  intent  to  pass  the 
some,  in  addition  to  an  intent  to  defraud. 
United  States  v.  Provenzano,  171  Fed.  675, 
676. 

WITH  IfAUCE  AFORETHOITGHT 

See,  also.  Malice  Aforethought. 

In  an  indictment  for  murder,  the  words 
**wlth  malice  aforethought"  are  equivalent  to 
the  words  of  the  statute,  **of  his  malice  afore- 
thought," and  are  sufficient;  they  clearly  con- 
veying the  meaning  of  the  statute,  and  fully 
stating  the  elements  of  the  crime  so  as  to  ap- 
prise accused  of  the  crime  with  which  he  is 
charged.  State  v.  Fletcher,  53  South.  877, 
879,  127  La.  602. 

WITH  NOTICE 

The  expression  "with  notice"  usually 
means  and  includes  all  facts  discoverable  by 
reasonable  Inquiry.  Third  Nat.  Bank  of  Co- 
lumbus V.  Poe,  62  S.  E.  826,  829,  5  6a.  App. 
113. 

WITH  PRE  JUBIGE 

See  Without  Prejudice. 

WITH  THE  PRIVII«E6E 

A  lease  of  premises  "for  the  term  of 
three  years,  with  the  privilege  of  five  years, 
for"  a  certain  sum  per  annum,  is  not  a  lease 
for  three  years  with  the  privilege  of  five  ad- 
ditional years.  Gensler  v.  Nicholas,  115  N. 
W.  458,  460,  151  Mich.  529,  14  Ann.  Cas.-  452. 

A  lease  providing  that  the  lessees  were 
to  take  the  premises  "for  one  year  and  the 
privilege  of  four  years,"  at  $500  per  year, 
meant  that  the  term  was  for  one  year,  but 
at  the  election  of  the  lessees  might  be  for 


four  years.  The  particle  "and"  Indicates 
the  relation  of  connection  or  addition.  Ex- 
pressions in  text-books  and  decisions  may  be 
found  treating  like  clauses,  where  the  word 
"with"  is  used  instead  of  "and."  But,  in 
the  connection  employed,  the  insertion  of 
"with"  in  place  of  "and"  would  not  change 
the  meaning.  Willis  v.  Weeks,  105  N.  W. 
1012,  1014,  129  Iowa,  625. 

WITH  SAME  EFFECT 

Judicial  Code  (Act  March  3,  1911,  c. 
231,  36  Stat  1087),  which  ^  went  into  effect 
January  1,  1912,  changed  the  amount  re- 
quired to  confer  federal  jurisdiction  from 
a  sum  in  excess  of  $2,000  to  a  sum  in  excess 
of  $3;000.  Section  299  exempted  from  the 
operation  of  the  act  all  pending  proceedings 
and  rights  accruing  or  accrued,  providing 
that  all  such  suits  and  proceedings  for  causes 
arising  or  acts  done  prior  to  that  date  might 
be  commenced  and  prosecuted  within  the 
same  time,  and  with  the  same  effect,  as  if 
the  repeal  or  amendments  had  not  been 
made.  Held,  that  the  phrase  "with  the  same 
effect"  must  be  construed  to  mean  with  the 
same  result,  or  with  the  same  consequence, 
and  that  where  a  cause  of  action  involving 
less  than  $3,000  but  more  than  $2,000,  ex- 
clusive of  interest  and  costs,  arose  November 
14,  1911,  and  suit  was  brought  on  January 
25th  following,  it  was  governed  by  the  old 
law,  and  therefore  involved  an  amount  suf- 
ficient to  sustain  federal  Jurisdiction.  Tay- 
lor V.  Midland  Valley  R.  Co.,  197  Fed.  323, 
324. 

WITH  STRONG  HAND 

As  applied  to  trespass,  the  words  "strong 
hand"  mean  something  more  than  a  common 
trespass.    Polack  v.  McGrath,  25  Cal.  54,  59. 

WITH  THE  WHiIi 

See  Found  with  the  Will. 

WITHDRAW 

WITHDRAWAI. 

One  provoking  a  difficulty  may  not  rely 
on  self -defense-  unless  he  in  good  faith  with- 
draws therefrom,  and  a  retreat  which  may  be 
a  continuance  of  hostilities  is  not  sufficient, 
a  "withdrawal"  being  the  abandonment  of 
the  difficulty  by  the  party  provoking  it,  and 
notice  of  such  abandonment  by  the  other 
party.  State  v.  Heath,  141  S.  W.  26,  29, 
237  Mo.  256. 

WITHDRAWING  STOGKHOU>ERS 

A  provision  contained  In  a  certlfloate 
of  membership  in  a  building  association  that 
no  money  should  be  drawn  from  the  loan 
fimd,  except  to  make  loans  on  security,  and 
to  pay  amounts  due  withdrawing  sharehold- 
ers, does  not  prevent  the  payment  of  an 
amount  called  for  by  the  certificate  on  its 
maturity;  the  term  "withdrawing  stock- 
holders" meaning  those  who  withdraw  at  the 


WITHHOLD 


1326 


WITHIN 


maturity  of  their  certificates  or  afterwards, 
as  well  as  those  withdrawing  before  the  ma- 
turity thereof.  •  Vought  v.  £3astem  Building  & 
Loan  Ass*n  of  Syracuse,  65  N.  E.  496,  497, 
172  N.  Y.  508,  92  Am.  St  Rep.  761. 

WITHHOLD 

The  word  "withhold"  is  broader  than 
either  conceal  or  secrete;  for  example,  a 
bankrupt  may  withhold  money  from  his  trusr 
tee  by  stubbornly  refusing  to  turn  it  over 
without  concealing  the  same,  though  what- 
ever property  is  withheld  from  an  officer 
by  fraud  is  concealed.  United  States  v.  Phill- 
ips, 196  Fed.  574.  576. 

Code  Civ.  Proc.  §  283,  provides  that,  in 
an  action  for  recovery  of  specific  property, 
the  Jury  may  assess  the  value  of  the  prop- 
erty and  assess  damages,  if  any,  claimed, 
which  the  prevailing  party  has  sustalued  by 
•  reason  of  the  withholding  of  the  same.  Sec- 
tion 299  provides  that,  in  an  action  to  re- 
cover personalty,  judgment  may  be  for  pos- 
session, or  recovery  of  possession,  or  the  val- 
ue thereof,  if  delivery  cannot  be  had,  and 
damages  for  "detention."  Held,  not  to  au- 
thorize punitive  damages,  in  an  action  for 
claim  and  delivery.  By  a  well-known  rule  of 
construction,  for  the  sake  of  consistency  the 
word  "withholding,"  used  in  section  283,  is 
to  be  interpreted  and  applied  as  in  section 
299.  To  be  consistent  with  299,  the  provi- 
sion of  283,  as  to  damages  to  the  prevailing 
party,  "sustained  by  reason  of  the  'detention 
or  taking  and  withholding'  such  property," 
must  be  held  to  mean  that,  when  the  prevail- 
ing party  is  the  plaintiff,  the  jury  must  as- 
sess the  damages  for  the  detention,  but  when 
the  prevailing  party  is  the  defendant,  and  the 
property  has  been  taken  in  the  claim  and  de- 
livery proceedings,  the  Jury  may  assess  for 
such  taking  and  for  the  withholding.  Tittle 
v.  Kennedy,  50  S.  B.  544,  546,  71  S.  0.  1,  4 
Ann.  Cas.  68. 

Under  Code,  |  1374,  providing  that, 
"when  property  subject  to  taxation  is  with- 
held, overlooked. or  from  any  other  cause  is 
not  Usted  or  assessed,"  the  county  treasurer 
may  within  a  specified  time  demand  of  the 
owner  the  amount  the  property  should  have 
been  taxed  in  each  year  the  same  was  so 
withheld  or  overlooked  and  not  listed  and 
assessed,  etc.,  a  county  treasurer  may  list 
for  taxation  all  taxable  property  which  has 
not  been  listed  for  taxation,  and  may  list 
for  taxation  property*  which  the  assessor 
knowingly  omitted  because  of  the  erroneous 
decision  that  it  was  not  taxable;  the  word 
"withhold"  meaning  to  hold  back,  to  re- 
strain, to  keep  from  action,  to  refrain  from 
giving,  and  the  word  "overlook"  meaning  to 
look  beyond,  so  that  what  is  near  by  is  not 
perceived,  to  omit  to  see  by  looking  at  other 
objects,  tx)  refrain  knowingly  from  notice,  etc. 
Talley  v.  Brown,  125  N.  W.  248,  253,  146 
Iowa,  360,  140  Am.  St  Rep.  282.  j 


WITHIN 

See  Lying  or  Being  Within. 

Under  a  statute  providing  that  all  rail- 
road corporations  which  have  fenced  their 
right  of  way  may  be  required  to  make  cross- 
ings through  their  fence  and  over  their  road- 
bed every  one  and  one-half  mile,  provided 
that,  if  such  fence  shall  divide  any  indo- 
sure,  at  least  one  opening  shall  be  made 
"within"  such  inclosure,  a  gate  on  a  lane 
which  ran  to  a  crossing  is  not  within  an 
inclosure,  and  hence  a  railroad  company  is 
bound  to  keep  it  shut,  so  as  maintain  the 
fence  for  the  protection  of  stock.  Chicago, 
R.  I.  &  G.  R.  Co.  V.  Wilson  (Tex.)  124  S.  W. 
132,  133. 

"Unto"  a  Jail  or  building  "is  not  a  com- 
mon form  of  expression,  and  in  no  popular 
sense  has  it  ever  been  used  to  mean  to  con- 
vey 'within*  a  building.  Probably  no  case  can 
be  cited  where  that  word  has  ever  been  con- 
strued to  be  synonymous  with,  or  to  mean 
•into.* "  People  v.  Klammer,  100  N.  W.  600. 
137  Mich.  399. 

Where  a  policy  insuring  an  automobile 
provided  that  the  policy  should  not  cover 
loss  or  damage  caused  by  fire  originating 
"within"  the  vehicle,  the  word  "within"  was 
used  as  the  antithesis  of  "extrinsic"  or  "with- 
out," and  not  as  a  synonym  of  "interior,"  so 
the  policy  did  not  cover  loss  by  fire  resulting 
from  the  explosion  of  gasoline,  which,  after 
an  accident  to  the  automobile,  flowed  from 
its  gasoline  tank  and  covered  the  surface  of 
certain  water  in  a  ditch,  and  was  thereafter 
ignited  from  fire  burning  in  an  oil  lamp  on 
the  automobile.  Preston  v.  ^tna  Ins.  Co.. 
85  N.  E.  1006,  1008,  193  N.  Y.  142,  19  L.  R. 
A.  (N.  S.)  133. 

Laws  1905,  c.  116,  f  1,  provides  that  the 
fact  that  any  person  summoned  to  serve  as 
a  Juror  in  any  court  shall  have  served  as  a 
Juror  at  any  prior  term  within  one  year  next 
preceding  shall  be  sufficient  to  excuse  such 
person  from  service  and  may  be  ground  for 
challenge  for  cause.  An  act  of  1888  (MiUs* 
Ann.  St  S  2595)  used  the  language  "within 
the  year  next  preceding,"  and  an  act  of  1891 
(Mills*  Ann.  St.  Rev.  Supp.  {  2609)  u.sed  the 
language  "within  one  year  then  last  past" 
Held,  that  the  act  of  1905  means  at  any 
prior  term  within  a  year  next  preceding,  re- 
gardless of  the  fact  that  the  time  of  service 
may  not  have  been  within  a  year  and  that 
it  is  the  terms  of  court  which  control.  Den- 
ver City  Tramway  Co.  v.  Kennedy,  117  Pac. 
167,  168,  50  Colo.  418. 

Election  Law  (ConsoL  Laws  1909,  c. 
17)  §  381,  provides  that,  if  any  certified  orig- 
inal statement  of  the  result  of  the  canvass  in 
an  election  district  show  that  any  of  the  bal- 
lots were  rejected  by  the  inspectors  as  void, 
a  mandamus  may,  upon  the  application  of 
any  candidate  voted  for  at  such  election. 
within  twenty  days  thereafter  issue  out  of 


WITHIN 


1327 


WITHIN 


the  Supreme  Conrt  and  the  inspectors,  requir- 
ing the  recount  of  such  ballots.  Held,  that 
the  words  "within  twenty  days  thereafter" 
refer  to  the  application  of  mandamus,  and 
not  to  the  actual  issuance  of  the  writ  within 
that  time  after  the  election,  so  that  it  was 
sufficient  if  the  application  was  made  within 
that  time.  Tamney  y.  Atkins,  136  N.  T. 
Supp.  866,  867,  151  App.  Div.  309. 

Under  Kirby's  Dig.  §  5703,  permitting  re- 
demption from  a  tax  sale  ''within  one  year 
after  the  sale"  the  year  begins  to  run  from 
the  date  of  the  sale,  and  not  from  that  of 
the  confirmation.  Brasch  v.  Mumey,  138  S. 
W.  458,  460,  00  Ark.  324,  Ann.  Cas.  1913B,  38. 

A  fire  policy,  which  requires  insured 
"within  sixty  days  after  a  fire"  to  render  a 
statement  to  insurer,  requires  submission  of 
the  statement  within  sixty  days  after  the 
fire  has  terminated  or  abated  to  such  an  ex-^ 
tent  that  an  inspection  of  the  property  dam- 
aged may  be  made.  Slocum  v.  Saratoga  & 
Washington  Fire  Ins.  Co.  of  Saratoga  & 
Washington  Counties,  134  N.  Y.  Supp.  72,  7^, 
149  App.  Div.  867. 

The  phrase  "within  ten  days  from  date 
of  invoice"  tn  a  contract  for  the  sale  of 
goods,  terms  sixty  days,  or  2  per  cent,  dis- 
count for  cash,  after  deducting  freight,  if 
remitted  within  ten  days  from  the  date  of  In- 
voice, means  that  the  buyer  is  entitled  to  2 
per  cent  discount  if  he  make  remittances 
within  ten  days  from  the  date  of  the  arrival 
of  the  goods  at  destination.  Taussig  v. 
Southern  Mill  &  Land  Co.,  101  S.  W.  602,  604, 
124  Mo.  App.  200. 

In  order  that  a  former  discharge  in  vol- 
untary bankruptcy  proceedings  should  he 
** within  six  years,"  so  as  to  defeat  the  right 
to  a  second  discharge  in  subsequent  proceed- 
ings, it  must  have  been  granted  within  six 
years  prior  to  the  hearing  on  the  applica- 
tion for  the  second  discharge.  In  re  Jordan, 
142  Fed.  292. 

As  used  in  the  bankruptcy  law,  authoriz- 
ing the  discharge  of  a  bankrupt  unless  he 
has  been  granted  a  discharge  in  bankruptcy 
within  six  years,  the  expression  "within  six 
years"  measures  the  time  between  the  first 
and  second  discharge,  and  not  between  the 
first  discharge  and  the  filing  of  the  second 
petition  in  bankruptcy.  In  re  Smith,  155 
Fed.  688,  689  (citing  In  re  Little,  137  Fed. 
521,  70  0.  C.  A.  105). 

Comp.  Laws  1S97,  §  896,  provides  that  it 
shall  not  be  necessary  to  prepare  a  bill  of 
exceptions  within  10  days  after  judgment, 
but,  if  any  party  desires  to  have  any  material 
matter  not  apparent  on  the  face  of  the  rec- 
ord made  a  part  of  the  record,  he  may  pre- 
pare a  bill  of  exceptions  and  present  the  same 
to  the  Judge  at  any  time  within  20  days  be- 
fore the  first  day  of  the  term  of  the  Supreme 
Court  at  which  the  case  shall  be  docketed; 
and  the  judge  shall  settle  and  sign  the  excep- 


tions at  least  10  days  before  such  term,  un- 
less, for  cause,  he  shall  extend  the  time. 
Held,  that  the  word  "within"  as  there  used 
was  a  legislative  pleonacon  used  in  repeti- 
tion of  the  pre-existing  act  of  1880,  requiring 
settlement  "within  thirty  days  after  judg- 
ment," and  that  the  words  "at  any  time  with- 
in twenty  days"  shall  be  construed  as  mean- 
ing at  any  time  not  less  than  20  days,  so 
that  a  hill  of  exceptions  in  a  criminal  case 
under  such  section  must  be  settled  and  filed 
at  least  10  days  before  the  term  of  the  Su- 
preme Court  at  which  the  case  is  first  docket- 
ed unless  the  time  is  extended  by  order  of 
the  judge.  United  States  v.  Sena,  106  Pac. 
888  885, 15  N.  M.  187. 

The  phrase  "within  two  miles  of,"  as 
used  in  Pol.  Code  Cal.  §  3488,  excepting  tide 
lands  "within  two  miles  of*  any  incorporated 
city  or  town  from  the  operation  of  the  law 
authorizing  the  sale  of  state  lands,  does  not 
mean  merely  lands  outside  of  the  limits  of 
the  city,  though  within  two  miles,  but  re- 
fers also  to  lands  actually  within  the  dty 
limits.  Williams  v.  City  of  San  Pedro,  94 
Pac.  234,  235,  153  CaL  44. 

As  durlns 

The  word  "within,"  in  Code  1907,  §  4324, 
providing  that,  where  a  garnishee  fails  to  an- 
swer, the  conditional  judgment  must  be  ren- 
dered, which  will  be  made  absolute  unless  he 
answers  within  the  first  three  days  of  the 
next  term,  means  "during,"  though  the  word 
as  used  in  statutes  may  mean  before  the  ex- 
piration of  the  last  day.  First  -Nat  Bank  v. 
Dimmick  (AU.)  58  South.  658,  666. 

As  not  later  than 

The  word  *'within,"  as  used  in  Laws 
1901,  p.  198,  c.  50,  f  5,  as  amended  by  Laws 
1905,  p.  932,  c.  770,  f  1  (2),  providing  that 
any  person  aggrieved  by  the  taking  of  land 
for  a  highway  may,  within  six  months  aft- 
er the  change  of  road  or  new  road  is  complet- 
ed, apply  for  a  jury  to  assess  damages,  means 
"not  later  than"  six  months  after  the  road 
has  been  changed  or  the  new  road  has  been 
opened  or  completed.  In  re  Wlttkowsky's 
Land,  65  S.  B.  617,  618,  143  N.  C.  247. 

In  an  action  tried  in  the  justice  court, 
a  motion  for  a  new  trial  for' in  sufficiency  of 
the  evidence  was  filed  after  verdict,  but  be- 
fore judgment.  The  statute  (Comp.  Laws 
1907,  §  3742)  provides  that  a  new  trial  may 
be  granted  by  the  Justice  on  motion  made 
within  ten  days  after  the  entry  of  judgment. 
Held,  that  the  words,  "within  ten  days  aft- 
er," fixed  only  the  limit  beyond  which  the 
motion  might  not  be  filed,  and  that  the  mo- 
tion was  not  prematurely  made.  Bellion  v. 
Durand,  117  Pac.  798.  799,  39  Utah,  532. 

On  the  appointment  of  a  receiver  for  a 
railroad  company,  defendants  formed  them- 
selves into  a  reorganization  committee,  and 
invited  the  first  mortgage  bondholders  to  de- 
posit their  bonds  with   the  committee  for 
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mutual  protection  and  as  preliminary  to  the 
preparation  of  a  reorganization  of  the  cor- 
poration. The  deposit  agreement  gave  the 
committee  title  to  the  bonds,  with  power  to 
dispose  of  them  in  acquiring  the  railroad 
property  either  before  or  after  formulating  a 
plan,  and  also  declared  that  any  holder  of 
a  certificate  of  deposit  might  within  sixty 
days  after  first  publication  of  the  plan  with- 
draw his  bonds  on  paying  his  pro  rata  share 
of  the  committee's  expenses  and  be  relieved 
from  the  obligation  of  the  agreement,  etc. 
The  agreement,  however,  imposed  no  obliga- 
tion on  the  committee  to  prepare  and  present 
a  plan  at  any  time;  the  committee  reserving 
the  right  to  return  the  deposited  bonds. 
Held,  that  the  word  "within,"  as  used  in  the 
clause  "within  sixty  days"  from  the  publica- 
tion of  the  plan  of  reorganization,  must  be 
construed  in  the  sense  of  "before,"  and  hence 
depositing  bondholders,  on  becoming  dissat- 
isfied with  the  acts  of  the  committee  before 
any  plan  had  been  formulated  or  promulgat- 
ed, were  entitled  to  withdraw  from  the  agree- 
ment and  to  a  surrender  of  their  bonds.  Co- 
lonial Trust  CJo.  V.  Wallace,  183  Fed.  897, 
808. 

A  provision  in  a  will  that  legacies  shall 
**be  paid  'within  three  years*  from  the  pro- 
bating of  this  will  at  the  discretion  of  the 
trustees"  meant  that  the  legacies  were  to  be 
paid  within  three  years  of  the  probate  of  the 
will,  or  sooner,  at  the  discretion  of  the  exec- 
utors. Pope  V.  Hinckley,  d6  N.  B.  798,  800, 
209  Mass.  328. 

As  to 

See  To. 

As  wholly  wlthiii 

A  county  seat  Is  "within  five  miles"  of 
the  geographical  center  of  the  county,  within 
Sayles'  Ann.  Civ.  St  1897,  art  811,  provid- 
ing that,  when  the  county  seat  Is  within  five 
miles  of  the  geographical  center,  It  shall  not 
be  removed  except  by  a  two-thirds  vote  of  the 
electors  of  the  county  voting  on  the  subject, 
where  any  part  of  the  county  seat  would  be 
Included  within  a  circumference  described 
around  such  center  with  a  five-mile  radius, 
although  the  whole  of  the  county  seat  Is  not 
within  such  clfcumference.  Ralls  v.  Parish, 
149  S.  W.  810,  812;  Id.,  147  S.  W.  564,  105 
Tex.  253. 

HoUdftys  exolitded 

Notice  was  posted  in  a  custom  house 
that  it  would  be  closed  June  17th — a  holiday 
observed  by  local  custom,  but  not  establish- 
ed by  law.  Certain  importers,  having  no- 
tice of  the  closing  of  the  custom  house  on 
that  day,  which  was  the  tenth  day  after  the 
liquidation  of  their  entry,  filed  a  protest  on 
the  day  following.  Held,  that  the  protest 
was  filed  in  accordance  with  the  require- 
ments of  section  2931,  Rev.  St,  providing 
that  protests  shall  be  made  "within  ten  days 
after  the  ascertainment  and  11(1  uldat ion  of 


the  duties."    Frost  ft  Adama  y.  Saltonstall, 
129  Fed.  481,. 482. 

WITHIN  ANT  COUNTT  OR  PKBCINCT 

The  words  "within  any  county  or  pre- 
cinct," as  used  in  Gen.  Laws  30th  Leg.  p. 
166,  c.  81,  §  1,  subdiv.  2,  making  one  a  cre- 
ator and  promoter  of  a  public  nuisance  who 
establishes  and  conducts  a  saloon  "within 
any  county  or  precinct"  of  the  state  where 
the  sale  x>t  intoxicating  liquors  has  been  pro- 
hibited by  law,  must  be  construed  to  mean 
and  include,  not  only  the  entire  county  or 
precinct,  but  any  definite  or  prescribed  por- 
tion thereof  within  which  the  sale  of  intoxi- 
cating liquors  has  been  prohibited  and  in 
which  it  is  made  unlawful  for  a  person  to 
manage  or  conduct  any  public  place  or  busi- 
ness where  such  liquors  are  stored,  drank, 
or  sold.  Paul  v.  State,  106  S.  W.  448,  451, 
48  Tex.  Civ.  App.  25. 

WITHIN  CITY 

See  Property  within  City. 

WITUIK  THE  COMMOKWEAIiTK 

See  Incorporated  within  the  Common- 
wealth. 

WITHIN  THE  OUKTUjAOE 

Under  Laws  1905,  p.  114,  penalizing 
drunkenness  "within  the  curtilage  of  any  pri- 
vate residence,"  the  appearing  In  an  Intoxi- 
cated condition  In  any  portion  of  the  area  In- 
closed by  the  curtilage,  whether  It  be  within 
or  without  the  dwelling  house,  is  a  violation 
of  the  act  Haines  v.  State,  70  S.  E.  84,  86, 
8  Ga.  App.  627. 

WITHIN  THE  DISTBICT 

Shares  of  stock  In  a  incorporated  com- 
pany, held  and  claimed  by  a  nonresident  of 
the  district  where  the  company  has  its  domi- 
cile or  is  engaged  in  business,  cannot  be  con- 
sidered "personal  property  within  the  dis- 
trict" so  as  to  authorize  the  court  in  a  suit 
in  which  complainant  sets  up  title  to  the 
stock,  to  order  the  holder  to  be  constructively 
served  in  the  manner  provided  by  statute. 
McKane  v.  Burke,  132  Fed.  688,  689  (citUig 
Kilgour  V.  New  Orleans  Gaslight  Co.,  2 
Woods,  144,  14  Fed.  Cas.  468). 

WITHIN  IMMEDIATE  KNOWI.EDOE 

The  words,  "in  his  presence,"  as  used  in 
Pen.  Code  1910,  |  917,  authorizing  an  officer 
to  arrest  without  a  warrant  if  the  offense  is 
committed  in  his  presence,  and  the  words^ 
"within  his  immediate  knowledge,"  as  used  in 
section  921,  authorizing  a  private  person  to 
arrest  where  the  offense  is  committed  in  his 
presence  or  within  his  knowledge,  are  synony- 
mous. Piedmont  Hotel  Ga  v.  Henderson,  72 
S.  E.  61,  65,  9  Ga.  App.  672. 

WITHIN  THE  JURISDICTION 

A  foreign  corporation  not  subject  to 
process  issuing  from  the  courts  of  the  state 
is  not  "within  its  Jurisdiction,"  within  the 
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meaning  of  Ck)n8t.  U.  S.  Amend.  14,  1 1,  pro- 
viding that  no  state  shall  deny  to  any  person 
"within  Its  Jurisdiction''  the  equal  pv^tectloo 
of  Its  laws.  Merchants'  Nat.  Bank  of  Lafa- 
yette, Ind.,  V.  Ford,  99  S.  W.  260,  262, 124  Ky. 
403. 

A  foreign  corporation  applying  for  ad- 
mission to  do  business  In  a  state^  although  a 
"person,"  Is  not  within  the  jurisdiction  of 
such  state  within  Const.  XJ.  S.  Amend.  14,  for- 
bidding a  state  to  deny  to  any  person  "within 
its  Jurisdiction''  the  equal  protection  of  Its 
laws.  State  ex  rel.  Atlantic  Horse  Ins.  Co. 
V.  Blake,  144  S.  W.  1094,  1096,  241  Mo.  100, 
Ann.  Cas.  1913C,  1283. 

A  foreign  corporation,  which  has  com- 
plied with  state  laws,  so  that  process  can  be 
served  upon  It,  and  paid  the  fees  required 
for  the  privilege  of  doing  business  in  the 
state,  and  also  purchased  property  In  the 
state  and  entered  upon  the  transaction  of 
the  business  authorized,  is  "within  the  Juris- 
diction of  the  state"  within  Const  U.  S. 
Amend.  14,  forbidding  a  state  to  deny  to  any 
person  "within  its  Jurisdiction"  the  equal 
protection  of  the  laws.  Southern  Ry.  Co.  v. 
Greene,  49  South.  404.  409,  160  Ala.  396. 

WiTUIK  THE  LXMITS 

Where  a  street  railroad  company  agreed 
to  Issue  transfer  tickets  within  the  city  lim- 
its, "within  the  city  limits"  was  Interpreted 
as  not  to  apply  only  to  Umlts  as  then  fixed,  as 
It  must  have  had  In  contemplation  that  the 
dty  in  the  future  might  exercise  the  right  of 
annexing  territory  and  thereby  extend  its 
limits.  Indiana  R.  Co.  v.  Hoffman,  69  N.  M. 
399,  401,  161  Ind.  593. 

The  term  "within  the  corporate  limits," 
as  used  in  a  city  ordinance  requiring  the 
ringing  of  the  engine  bell  and  the  sounding 
of  the  whistle  at  every  crossing  while  an  en- 
gine or  cars  are  in  motion  within  the  city 
limits,  and  prohibiting  a  greater  rate  of  speed 
than  seven  miles  an  hour  within  the  city 
limits,  includes  railroad  yards  situated  with- 
in the  city.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Mel- 
ville (Tex.)  87  S.  W.  863,  865. 

The  phrase  "within  the  limits  of  two 
miles  thereof,"  in  a  city  ordinance  making  It 
unlawful  for  any  one  to  sell  intoxicating  liq- 
uors within  the  limits  of  two  miles  of  the  dty, 
does  not  mean  within  the  dty,  but  within  a 
two-mile  limit  without  the  city.  Territory 
V.  Robertson,  92  Pac.  144, 146,  19  Okl.  149. 

WITHIN  ONE  YEAB 

See  To  be  Brought  within  One  Year. 

WITHIN  SAID  OOtJNTY 

In  an  agreed  statement,  stating  that  the 
assessment  on  the  franchise  of  a  telegraph 
company  represents  the  valuation  of  the  right 
or  privilege  of  carrying  on  telegraph  busi- 
ness "within  the  said  county,"  the  quoted 
phrase  refers  to  business  originating  or  ter- 
minating in  or  passing  through  the  offleeg  in 
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the  county,  and  cannot  be  construed  to  refer 
to  business  wholly  between  points  within  the 
county.  State  v.  Western  Union  Telegraph 
Co.,  U7  Pac.  93,  94,  42  Mont  445. 

WITHIN  SAID  UMITS 

See  Streets  wittilu  said  Limits. 

WITHIN  SCOPE  OF  EMPI<OYM£NT 

See  Scope  of  Employment. 

WITHIN  A  SPEOIFXEB  TIME 

As  used  in  Code  Civ.  Proc.  §  1810,  permit- 
ting an  order  for  Inspection  of  evidence  to  be 
had  "within  a  spedtied  time,"  the  words 
"within  a  specified  time"  indicate  that  the 
inspection  must  not  be  extended  over  a  lon- 
ger time  than  may  be  reasonably  necessary 
under  the  facts  of  the  particular  case,  to  he 
fixed  by  the  court  and  not  left  to  the  dlscre* 
tlon  of  the  moving  party.  State  ex  rel.  Bos- 
ton &  M.  ConsoL  Copper  &  Silver  Mln.  Ck). 
V.  District  Court  of  Second  Judicial  Dlst, 
76  Pac.  206,  209,  30  Mont.  206  (citing  State 
ex  rel.  B.  &  M.  C.  C.  &  S.  M.  Co.  v.  District 
Court  of  Second  Judicial  Dist.,  71  Pac.  602, 
27  Mont  441,  94  Am.  St.  Rep.  881). 


WITHIN  THE  STATE 

See  Property  Not  within  the  State. 

Business  done  within  the  state,  see  Busi- 
ness Done. 

Capital  employed  within  the  state,  see 
Capital  Employed. 

Employed  within  the  state,  see  Em- 
ployed. 

In  a  statute  providing  that  "all  actions 
hereafter  accruing  for  Injuries  to  persons 
caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  any  person  or  persons,  firm  or  firms, 
Indirldual  or  individuals,  corporation  or  cor- 
porations, within  this  state,  shall  be  com- 
menced and  instituted  within  two  years  next 
after  the  cause  of  such  action  shall  have  ac- 
crued and  not  after,"  the  phrase  "within  this 
state"  Is  not  a  part  of  the  description  of  the 
torts,  and  therefore  an  action  for  a  tort  com- 
mitted outside  the  state  must  be  brought 
within  two  years.  Mooney  v.  Camden  Iron 
Works,  83  Atl.  770,  83  N.  J.  Law,  32. 

The  mere  presence  in  the  state  of  notes 
and  mortgages  belonging  to  a  nonresident 
does  not  give  them  a  situs  therein  for  the 
purpose  of  taxation,  notwithstanding  Ky.  St. 
1903,  I  4020,  providing  that  all  personal  es- 
tate "within  the  state"  shall  be  taxable  under 
the  state  laws,  and  Const.  {  171,  providing 
that  taxation  shall  be  uniform  on  all  prop- 
erty subject  to  taxation  "within  the  state," 
for,  until  the  situs  of  such  property  is  chang- 
ed by  law,  it  is  not  "within  the  state"  for 
taxing  purposes.  Commonwealth  v.  North- 
western Mut  Life  Ins.  Co.  (Ky.)  107  S.  W. 
233,  234. 

•  Though  It  may  be  doubted  whether  person- 
al  property  casually  brought  into  the  state 
for  a  temporary  purpose,  as  by  a  Tisitor  or 
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traveler,  is  **wlthln  the  state,"  within  tlie 
meaning  of  the  tax  law,  yet  wherever  the 
money  of  a  nonresident  is  invested  in  the 
state,  as  in  a  bond  and  mortgage,  or  deposits^ 
are  made  by  him  in  savings  banks,  or  the 
property  is  habitually  kept,  even  for  safety, 
in  the  state,  it  is  "within  the  state,'*  within 
the  meaning  of  that  law.  Buck  v.  Beach,  71 
N.  B.  963,  966.  164  Ind.  87,  108  Am.  St  Rep. 
272. 

WITHIN  THREE  DATS 

See  Day. 

WITHIN  A  YEAR 

See  Not  to  be  Performed  within  a  Tear. 

Where  a  wife  deserted  her  husband  De- 
cember 8, 1896,  and  the  husband  began  a  suit 
for  divorce  on  July  1,  1899,  a  finding  that, 
long  prior  to  the  commencement  of  the  action 
for  divorce,  defendant  returned  to  plaintiff, 
is  not  a  finding  that  she  returned  "within  a 
year"  of  the  desertion,  so  as  to  cure  the  de- 
sertion, as  provided  by  statute.  Kusel  ▼. 
Kusel.  81  Pac.  297,  147  Cal.  52. 

WITHOUT 

Under  Rev.  St  1899,  §  5968,  providing 
that  certain  cities  shall  have  power  to  borrow 
money  or  to  issue  bonds  for  the  purpose  of 
erecting  certain  public  works  and  buildings 
"without  increasing  the  annual  rate  of  tax- 
ation," the  word  "without"  need  not  be  read 
as  meaning  "unless**  or  "except"  (Jood  us- 
age permits  its  meaning  to  be,  when  employ- 
ed  in  a  correct  prepositional  sense,  "inde- 
pendently of,"  or  ''otherwise  than  with."  So 
read,  the  phrase  would  stand,  "independently 
of  increasing  the  annual  rate  of  taxation." 
In  other  words,  the  annual  rate  of  taxation 
was  to  be  left  to  be  used  for  every-day  munic- 
ipal purposes,  and  any  rate  of  taxation  ren- 
dered necessary  by  the  bond  issue  should  be 
otherwise  than  by  increasing  such  annual 
rate  which  by  the  Constitution  is  devoted  to 
the  municipal  life  proper.  E)vans  v.  McFar- 
land,  85  S.  W.  873,  879,  186  Mo.  703  (citing 
Webst.  Int  Diet;  Anderson's  Law  Diet). 

WITHOUT  ADDITION  OR  ERASURE 

A  written  contract  providing  that  the 
machine  shall  be  warranted  according  to  the 
terms  of  the  written  warranty,  "without  ad- 
dition or  erasure,"  did  not  preclude  the  agent 
of  the  seller  from  waiving  the  terms  of  the 
written  warranty,  or  some  of  them,  after  the 
machine  had  been  delivered.  McCormick 
Harvesting  Mach.  Co.  v.  Hiatt,  95  N.  W.  627, 
629,  4  Neb.  (Unof.)  587. 

WITHOUT  ADMINISTRATION 

An  antenuptial  contract,  which  provides 
that  the  wife,  on  the  death  of  the  husband, 
shall  receive  from  his  estate  "without  any  ad- 
ministration'' $1,000,  does  not  require  the 
husband  to  proiride  the  sum  by  will  or  other 
affirmative  means,  but  the  contract  miUces 


the  wife  a  creditor,  and  authorizes  ooUectiOB 
of  her  claim  in  the  mode  applicable  to  credi- 
tors of  estates ;  the  quoted  phrase  merely  al- 
lowing the  wife  to  receive  the  sum  in  ad- 
vance of  complete  administration  and  distri- 
bution. In  re  Warner's  Estate,  111  Pac.  3S2, 
353,  158  Cal.  441. 

WITHOUT  ANT  PERSON  IN  CHARGE 

Where  a  laundry  wagon  driver  left  his 
team  standing  at  the  curb  unattended 
while  he  went  into  the  second  story  of  a 
building,  40  to  50  yards  away  and  30  feet 
from  the  sidewalk,  to  deliver  some  articles 
from  the  laundry,  the  team  was  left  standing 
"without  any  person  in  charge,"  within  the 
meaning  of  an  ordinance  punishing  such  neg- 
lect, and  the  occasion  was  not  within  an  ex- 
ception when  the  vehicle  is  being  loaded  and 
unloaded,  which  exception  is  not  to  be  ex- 
tended so  as  to  include  more  than  such  tem- 
porary abandonment  of  the  reins  as  is  rea- 
sonably incident  to  loading  and  unloading  by 
the  driver.  Excelsior  Steam  Laundry  Co.  y. 
Lomax,  52  South.  347,  166  Ala.  612. 

WITHOUT  AUTKORIT7  OF  LAW 

An  indictment  for  murder  must  allege 
that  the  killing  was  done  "without  authority 
of  law,"  but  it  need  not  allege  it  in  the  exact 
language  of  the  statute,  the  use  of  any  other 
words  equivalent  in  effect  and  meaning  being 
sufficient ;  and  the  word  "unlawfully"  is  the 
full  equivalent  in  effect  and  meaning  of  the 
phrase  "without  authority  of  law"  as  used  in 
the  statutory  definition  of  murder.  Fooshee 
V.  State,  108  Pac.  554,  559.  3  OkL  Cr.  666. 

Prima  facie  at  least  the  father  is  entitled 
to  the  custody  of  his  minor  children  as 
against  the  exclusive  possession  by  the  moth- 
er, and  any  detention  of  such  children  from 
the  father  by  the  mother  may  be  ''without 
lawful  authority,"  within  Gen.  St  1906,  | 
2248  et  seq.,  regulating  the  use  of  the  writ 
of  habeas  corpus.  Porter  v.  Porter,  53  South. 
546,  547,  60  Fla.  407,  Ann.  Cas.  19120,  867. 

WITHOUT  A  CERTIITOATE 

Under  Medical  Practice  Act  (Laws  1899, 
p.  275)  §  6,  which  imposes  a  penalty  for  prac- 
ticing medicine  "without  a  certificate"  issued 
by  the  state  boafd  of  health,  an  action  for 
penalty  may  be  maintained  after  revocation 
of  a  license,  since  one  whose  certificate  has 
been  revoked  is  without  a  certificate  as  much 
as  one  to  whom  no  certificate  lias  been  Issoed. 
People  V.  Apfelbaum,  95  N.  E.  995,  999,  251 
111.  18. 

WITHOUT  CHII.DREN 

See  Die  Without  Children. 

WITHOUT  CI.AIM  FOR  DAMAGE 

Where  the  grantor  of  land  by  oonveyanoe 
and  lease  reserved  to  himself  the  right  to 
flow  said  premises  by  the  waters  of  the  river 
as  they  may  be  raised  by  the  dam  belonging 
to  the  lessor  as  the  dam  now  exists,  or  might 
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WITHOUT  EXCUSE 


thereafter  be  raised  or  lowered,  the  words 
"wlthont  claim  for  damage*'  are  unimportant, 
and  mean  no  more  than  that  the  lessor  might 
exercise  the  rights  reserved  therein  without 
claim  for  damage  on  the  part  of  th^  lessees. 
Stadler  v.  Missouri  River  Power  Co.,  139  Fed. 
305,  307,  71  0.  C.  A.  435. 

WITHOUT  CONSENT 

Where  the  statutes  defining  rape  contain 
the  words  ''against  her  will,"  the  Indictment 
should  contain  the  words  of  the  statutes,  In* 
stead  of  the  words  "without  her  consent," 
for,  "though  the  former  ['against  her  will*] 
are  a  permissible  substitute  for  the  latter 
['without  her  consent*],  It  Is  not  so  plain  that 
the  latter  Is  such  for  the  former.**  Beard  v. 
State,  97  S.  W.  667,  660,  79  Ark.  293,  9  Ann. 
Cas.  409. 

Upon  the  trial  of  one  under  Indictment 
for  rape  the  court  did  not  err  (the  evidence 
authorizing  It)  In  Instructing  the  jury:  "If 
you  believe  and  find  from  the  evidence  sub- 
mitted In  this  case  that  the  defendant  now  on 
trial  had  knowledge  of  Penny  Joues  [the  pros- 
ecutrix, and  the  wife  of  another],  and  that  at 
the  time  she  was  asleep  and  not  consenting, 
or  having  given  the  defendant  any  reason  to 
believe  she  consented,  and  the  sexual  connec- 
tion was  against  her  will,  the  jury  would  be 
authorized  to  find  that  the  act  was  one  of 
rape.  Carnal  knowledge  of  a  woman  while 
she  Is  asleep  and  unconscious  of  the  act,  and 
her  body  being  penetrated  before  she  awakes, 
would  be  against  her  will  and  without  her 
consent,  and  would  constitute  the  offense  of 
rape,  unless  she  had  given  the  party  charged 
with  the  rape  some  reason  to  believe  that  she 
consented  to  the  act"  Harvey  v.  State,  14 
S.  W.  645,  53  Ark.  425,  22  Am.  St.  Rep.  229 ; 
Maupln  V.  State  (Ark.)  14  S.  W.  924;  Malone 
V.  Com.,  15  S.  W.  856,  91  Ky.  307;  Payne  v. 
State,  49  S.  W.  604,  40  Tex.  Cr.  B.  202,  76  Am. 
St  Rep.  712;  State  v.  Shroyer,  16  S.  W.  286, 
104  Mo.  441,  24  Am.  St  Rep.  344;  State  v. 
Welch,  89  S.  W.  945,  191  Mo.  179,  4  Ann.  Cas. 
681.  In  Gore  v.  State,  46  S.  E.  671,  119  Ga. 
418, 100  Am.  St.  Rep.  182,  it  was  held  that  the 
words  "against  her  will,*'  In  the  definition  of 
rape,  are  synonymous  with  "without  her  con- 
sent," and  that  therefore  "a  man  who  had 
sexual  intercourse  with  an  imbecile  female; 
who  Is  mentally  Incapable  of  expressing  any 
Intelligent  assent  or  dissent,  or  of  exercising 
any  judgment  In  the  matter,  Is  guilty  of  rape, 
though  no  more  force  be  used  than  Is  neces- 
sary to  accomplish  the  carnal  act,  and  though 
the  woman  oflfer  no  resistance."  This  ruling 
in  effect  authorized  the  instruction  complained 
of.  See,  also,  Carter  v.  State,  35  Ga.  203; 
Com.  V.  Burke,  105  Mass.  376,  7  Am.  Rep. 
.531;  Brown  v.  State,  76  S.  E.  379,  138  Ga. 
814. 

In  a  prosecution  for  receiving  stolen 
goods,  a  charge  authorizing  a  conviction.  If 
the  jury  should  find  that  the  property  was  vux* 


lawfully  stolen  from  the  possession  of  the 
owner  by  some  person  other  than  defendant, 
with  the  intent  on  the  part  of  the  thief  to 
convert  the  property  to  his  own  use  and  to 
permanently  deprive  the  owner  thereof  "with- 
out its  consent,"  and  the  defendant  after- 
wards received  the  property  into  his  posses- 
sion, knowing  at  the  time  he  received  the 
property  that  it  was  stolen,  was  not  subject 
to  the  objection  of  falling  to  require  the  jury 
to  find,  In  order  to  convict  defendant,  that  the 
taking  was  without  the  owner's  consent.  The 
clause  "without  its  consent**  evidently  refers 
to  the  stealing,  taking,  and  carrying  away,  as 
well  as  to  the  conversion  of  the  property. 
State  v.  Sakowskl,  90  8.  W.  435,  440, 191  Mo. 
635,  4  Ann.  Cas.  751. 

WITHOITT  D£LAT 

See  At  Once. 

The  requirement  of  the  administration  of 
justice  "without  delay**  means  without  unrea- 
sonable and  unnecessary  delay.  Ex  parte 
Ryan,  50  South.  385.  389,  124  La.  356. 

By  the  use  of  such  vague  and  indefinite 
terms  as  "without  delay"  in  a  statute  merely 
prescribing  the  form  and  requisites  of  a  re- 
turn of  a  commission  to  take  depositions,  the 
statute  is  meant  to  be  directory,  and  in  the 
absence  of  anything  to  show  that  the  delay 
has  prejudiced  appellant,  or  that  appellee  is 
chargeable  therewith,  the  motion  to  suppress 
the  deposition  should  be  overruled.  Kane  v. 
Sholars,  90  S.  W.  937,  938,  41  Tex.  Civ.  App. 
154. 

In  a  contract  to  Indemnify  a  person  in 
case  of  accident  for  injury  sustained  by  vio- 
lent means  which  shall,  "Independently  o)  all 
other  causes,  immediately,  wholly,  and  con- 
tinuously prevent  him  from  the  prosecution 
of  any  and  every  kind  of  business  pertaining 
to. his  occupation,*'  the  word  "immediately** 
Is  not  synonymous  with  "instantly,**  "at  once," 
and  "without  delay.'*  A  disability  is  immedi- 
ate, within  the  meaning  of  such  contracts, 
when  it  follows  directly  from  an  accidental 
hurt,  within  such  time  as  the  processes  of 
nature  consume  in  bringing  the  person  affect- 
ed to  a  state  of  total  incapacity  to  prosecute 
every  kind  of  business  pertaining  to  his  oc- 
cupation. Order  of  Ignited  Commercial  Trav- 
elers of  America  v.  Barnes,  80  Pac.  1020, 
1023,  1024,  72  Kan.  293,  7  Ann.  Cas.  809. 

wTTHOirr  EXCirsE  or  justifica- 
tion 

Though  Comp.  Laws  1897,  §  1379,  uses  the 
word  "unlawfully**  in  describing  the  crime  of 
assault  with  a  deadly  weapon,  it  was  not  er- 
ror in  an  instruction  as  to  the  circumstances 
under  which  defendant  mi^t  be  convicted, 
to  omit  the  word  "unlawfully"  where  the  jury 
were  informed  in  such  instructions  that  the 
assault  must  have  been  committed  without 
"excuse  or  Justification*';  such  phrase  being 
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WITHOUT  NOTICE 


If 


clearly  eqnlyalent  to  the  word  "unlawfully. 
Territory  t.  Gonzales,  89  Pac  250,  252, 14  N. 
M.  31. 

WITHOUT  FAUIiT 

One  is  not  "without  fault,"  as  used  in 
the  law  of  self-defense,  who  does  that  which 
a  reasonable  man  would  expect  to  bring  on  a 
physical  encounter,  and  which  did  actually 
contribute  to  bringing  it  on.  It  would  be 
manslaughter  to  kill  a  man  found  in  the 
house  for  purposes  of  illicit  intercourse  with 
the  owner's  daughter;  but  such  wrongful  act 
on  the  part  of  the  person  entering  the  house 
will  deprive  him  of  any  right  of  self-defense, 
should  he  kill  the  owner  of  the  house,  who  at- 
tacks him  on  the  spot.  State  t.  Elmerson,  58 
S.  E.  974-978,  78  S.  C.  83. 

WITHOUT  GOOD  CAUSE 

In  a  prosecution  of  a  husband  for  aban- 
donment of  his  wife  ''without  good  cause," 
the  phrase  quoted  means  such  cause  as  will 
authorize  a  decree  of  divorce  in  favor  of  the 
husband.  State  v.  WiUiams,  116  S.  W.  1128, 
1129,  136  Mo.  App.  304. 

WITHOUT  GRACE 

The  words  "without  grace,"  as  used  in  a 
note  given  for  a  premium  on  an  insurance 
policy,  the  policy  providing  for  a  grace  of  one 
month  on  the  payment  of  all  premiums  ex- 
cept the  first,  refers  to  the  month  of  grace 
named  in  the  policy,  and  not  to  the  days  of 
grace  allowed  by  the  law  merchant  in  the 
payment  of  certain  negotiable  instruments. 
Henningsen  v.  United  States  Fidelity  &  Guar- 
anty Co.,  143  Fed.  810,  814,  74  0.  C.  A.  484. 


WITHOUT  HEIRS 

See  Die  Without  Heirs. 
See,  also.  Having  No  Heir. 

WITHOUT  HER  CONSENT 

\gainst  her  will  synonymous,  see  Against 
Her  WIU. 

WITHOUT  IMPEACHMENT  OF  WTASTE 

In  the  case  of  an  estate  devised  '^without 
impeachment  of  waste,"  the  Quoted  words 
"do  not  operate  as  a  license  to  the  tenant  to 
destroy  the  estate  or  commit  malicious  waste." 
Wiley  V.  WUey,  95  N.  W.  702,  1  Neb.  a^nof.) 
350  (citing  Stevens  v.  Rose,  37  N.  W.  205,  69 
Mich.  259). 

WITHOUT  ISSUE 

See  Die  Without  Issue;    Die  Without 
Leaving  Issue. 

WITHOUT  I«AWFUI.  EXCUSE 

The  word  "willfully,"  as  used  in  U.  S 
Comp.  St  1001,  I  5341,  making  one  who  un- 
lawfully and  "willfully,"  but  without  malice, 
injures  another,  from  which  Injury  the  other 
dies,  guilty  of  manslaughter,  means  not  mere- 
ly voluntarily,  but  with  a  bad  purpose.  It  is 
a  synonymous  term  with  "intentionally," 
"designedly/*  ^'without  lawful  excuse*';  that 


is,  not  accidental.  It  is  frequently  under- 
stood as  signifying  an  evU  intent  without 
justifiable  excuse.  Miller  v.  State,  107  Pac. 
948,  8  Okl.  Or.  575  (citing  Thomp.  TilalSi 
2209).      . 

WITHOUT  LEGAL  CAUSE 

In  an  action  against  a  water  company  to 
recover  damages  for  shutting  off  plaintliTs 
supply  of  water,  an  allegation  in  plaintiff's 
petition  that  defendant  company,  without 
giving  plaintiff  any  notice  and  "without  legal 
cause,"  eht  off  the  supply  of  water  from  his 
premises,  was  an  allegation  to  the  effect  that 
the  company  without  any  justification  wrong- 
fully discontinued  to  serve  him,  and  was  not 
a  mere  conclusion  of  law.  Freeman  v.  Macon 
Gaslight  &  Water  Co.,  56  a  B.  01,  03,  126  Ga. 
843,  7  L.  R.  A.  (N.  S.)  917. 

WITHOUT  A  LICENSE 

See  License  (Governmental  Begulation); 
Sale  Without  a  license. 

WITHOUT  LmGATIOK 

The  answer,  in  an  action  on  a  mortgage, 
providing  for  allowance  for  reasonable  attor- 
ney's fee,  having  denied  the  averments  of  the 
complaint,  among  which  was  one  that  |25 
was  a  reasonable  sum  for  an  attorney's  fee,  it 
was  error  to  allow  such  a  fee  In  the  absence  of 
evidence  of  what  sum  would  have  been  rea- 
sonable on  account  thereof ;  the  phrase  "with- 
out litigation,"  in  circuit  court  rule  17,  that 
in  actions  on  contracts  providing  for  attor- 
ney's fees,  in  which  judgment  is  obtained 
without  litigation,  and  in  which  such  a  fee  is 
allowed  by  the  court,  the  fee  shall  be  a  cer- 
tain per  cent  of  the  amount  involved,  mean- 
ing where  there  is  no  controversy  concerning 
the  reasonableness  of  an  attorney's  fee. 
Guernsey  v.  Marks,  106  Pac.  334,  336,  55  Or. 
323. 

WITHOUT  NOTIOB 

See  Notice. 

Bona  fide  purchaser  without  notice,  see 
Bona  Fide  Purchaser. 

The  words  ** without  notice**  and  the 
words  **in  good  faith"  signify  the  same  thing. 
As  used  in  Rev.  St.  1899,  i  3412,  providing 
that  where  personal  property  is  sold,  to  be 
paid  for  in  installments  or  delivered  to  an- 
other on  a  condition  reserving  title,  etc.,  such 
condition  shall  be  void  as  to  all  subseiinent 
purchasers  In  '*good  faith"  and  creditors,  un- 
less evidenced  by  a  writing  executed  and  re- 
corded as  in  cases  of  mortgages  of  personal 
property,  the  words  "good  faith"  were  con- 
fined to  a  case  of  a  subsequent  purchaser  and 
did  not  ai)ply  to  a  subsequent  chattel  mort- 
gagee of  the  holder  of  the  property,  mort- 
gaged under  an  alleged  conditional  sale,  who 
was  not  therefore  precluded  by  notice  of 
claim  of  the  conditional  seller.  Gilbert  Book 
Co.  V.  Sheridan,  89  S.  W.  555,  567»  U4  Ha 
App.  332. 
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WITHOUT  RECOURSE 


The  phrase  "without  notice,"  used  in  re- 
lation to  the  taking  of  a  note,  usually  refers 
to  some  defense  of  the  maker  or  to  some 
claim  of  title  to  it  other  than  that  of  the  sell- 
er,  with  or  without  notice  of  which  a  pnr^ 
chaser  has  taken  it  Yansickle  y.  Watson, 
123  S.  W.  112, 116,  103  Tex.  37. 

WITHOUT  PREJUDICE 

The  terms  **with  prejudice"  and  "without 
prejudice,"  in  reference  to  the  dismissal  of 
actions,  haye  been  recognized  by  the  Legisla- 
ture and  by  the  decision  of  the  courts  as  hav- 
ing reference  to  and  being  determinative  of 
the  right  to  bring  future  actions.  Where  a 
party  voluntarily  dismisses  a  case  and  wishes 
to  reserve  to  himself  the  privilege  of  enforc- 
ing his  right  in  a  subsequent  proceeding,  he 
should  procure  and  have  entered  an  order  of 
dismissal  stating  in  express  terms  that  it  is 
'^without  prejudice."  An  order  dismissing 
''with  prejudice*'  is  equivalent  to  an  adjudi- 
cation upon  the  merits,  and  will  operate  as  a 
bar  to  a  future  action.  Hargis  v.  Robinson, 
79  Pac.  119,  121.  70  Kan.  589. 

The  phrase,  "without  prejudice  to  inter- 
ested parties,"  as  used  in  an  order  consoli- 
dating with  involuntary  proceedings  in  bank- 
ruptcy the  proceedings  on  a  voluntary  peti- 
tion subsequently  filed,  cannot  be  construed 
to  mean  that  a  third  person  who  took  goods 
from  the  possession  of  the  bankrupt  on  a  writ 
of  replevin  from  a  state  court,  after  the  peti- 
tion in  involuntary  bankruptcy  had  been  filed 
and  a  receiver  appointed  therein,  shall  be  per- 
mitted to  retain  possession  of  the  merchan- 
dise taken  under  the  replevin  suit.  If  any 
signification  be  attached  to  the  phraseology 
of  the  order  it  must  be  that  the  words  quoted 
were  inserted  for  the  protection  of  the  peti- 
tioning creditor's  rights  which  might  other- 
wise be  defeated,  and  not  for  the  benefit  of 
the  adverse  claimant.  In  re  Briskman,  132 
Fed.  201,  203. 

The  court  dismissed  the  bill  without 
prejudice.  The  intention  and  effect  of  such 
a  reservation  in  a  decree  are,  by  express 
terms,  to  prevent  It  from  operating  as  a  bar 
to  another  suit.  A  dismissal  "without  prej- 
udice" leaves  the  parties  as  if  no  action  had 
been  instituted.  It  has  been  held  that  such 
a  reservation  prevents  the  bar,  even  though 
it  has  been  erroneously  incorporated  in  the 
decree.  Reynolds  v.  Hennessy,  20  Atl.  807, 
308,  28  Atl.  639,  17  R.  I.  169. 

A  judgment  of  dismissal  "without  prej- 
udice" is  not  res  judicata  of  the  merits  of  the 
controversy,  notwithstanding  the  judgment 
entry  further  recites  that  testimony  was  tak- 
en, and  was  not  sufficient  to  warrant  the  re- 
lief asked.  A.  H.  Averill  Machinery  Co.  v. 
Allbritton,  97  Pac,  1082,  1083,  51  Wash.  30. 

The  effect  of  a  dismissal  "without  prej- 
udice" in  a  decree  of  dismissal  is  to  prevent 
such  decree  from  constituting  a  bar  to  an- 
other bill  brought  upon  the  same  title;    but 


it  by  no  means  compromises  the  court  as  a  ju- 
dicial determination  in  favor  of  such  title. 
Lang^s  Heirs  v.  Waring,  25  Ala.  625,  639,  GO 
Am.  Dec.  533. 

In  an  action  against  T.  and  C,  in  which 
T.  was  not  served,  but  appeared  as  a  witness 
for  plaintiff,  there  was  a  judgment  on  the 
merits  for  O.,  and  on  appeal  it  was  affirmed 
with  the  words  "without  prejudice  to  a  new 
action."  Held,  that  these  words  referred 
only  to  defendant  T.,  so  that  the  judgment 
for  0.,  when  affirmed,  settled  the  litigated  is- 
sues between  him  and  plaintiff.  0*Hare  v. 
Thompson,  123  N.  Y.  Supp.  339. 

WITHOUT  PREVIOUS  MAUCE 

The  use  of  both  the  expressions  "in  sud- 
den heat  and  passion"  and  the  expression 
**wlthout  previous  malice"  was  proper,  to 
make  clear  to  the  jury  that  to  reduce  homi- 
cide from  murder  to  manslaughter  there 
must  not  exist  malice  aforethought.  Fre- 
quently tautology  is  useful,  where  clearness 
of  meaning  rather  than  logical  refinement  is 
desired.  Metcalfe  v.  Commonwealth  (Ky.) 
86  S.  W.  534,  535. 

WITHOITT  RECOITBSE 

The  indorsement  of  commercial  paper 
"without  recourse'  does  not  avoid  the  war- 
ranty of  its  genuineness  and  of  title  under 
the  express  provisions  of  Code  Supp.  1902,  | 
3060-a65.  State  v.  Corning  State  Sav.  Bank, 
115  N.  W.  937,  938,  139  Iowa,  338. 

"Now  care  must  be  taken  to  remember 
distinctly  that  the  defendants,  having  hedg- 
ed about  their  assignment  with  the  words 
'withoyt  recourse,'  are  protected  against  any 
claim  by  the  plaintiff  to  respond  in  value  for 
the  thing  assigned,  and  that  the  liability  of 
the  defendants  arises  purely  from  having  as- 
signed something  which  never  in  fact  exist- 
ed as  a  fact,  but  was  a  paper  which  was  not 
genuine."  Hall  v.  Latimer,  61  S.  E.  1057, 
1059,  8;  S.  C.  90. 

Under  Acts  1899,  p.  148,  c.  94,  §  38,  pro- 
viding that  an  Indorsement  of  a  note  "without 
recourse'*  does  not  impair  the  negotiable 
character  of  the  instrument,  and  independ- 
ent of  the  act,  an  indorsement  of  a  note 
"without  recourse"  is  not  sufficient  to  put 
the  purchaser  on  notice.  Elgin  City  Bank- 
ing Co.  V.  HaU.  108  S.  W.  1068,  1070,  119 
Tenn.  548. 

When  an  indorsement  of  a  biU  or  note 
is  "without  recourse."  the  indorser  specially 
declines  to  assume  any  responsibility  as  a 
party  thereto,  but  by  transferring  it  he  en- 
gages that  it  is  what  it  purports  to  be— the 
valid  obligation  of  those  whose  names  are 
upon  it.  He  is  like  a  drawer,  who  draws 
without  recourse,  but  who  is  nevertheless 
liable  if  he  draws  upon  a  fictitious  party,  or 
on&  vdthout  funds;  and  hence  the  holder 
may  recover  against  the  indorser  without 
recourse,  if  any  of  the  prior  signatures  were 
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not  genuine,  or  if  the  note  was  invalid  be> 
tween  the  original  parties  because  of  the 
want  or  illegality  of  the  consideration,  or  if 
any  prior  party  was  incompetent,  or  the  in- 
dorser  was  without  title.  Challiss  v.  Mc- 
Crum,  22  Kan.  157,  164,  31  Am.  Bep.  181  (cit- 
ing 1  Daniel,  Neg.  Inst  {  670). 

WITHOUT  THE  STATE 

Under  St  1S9S,  i  4096,  authorizing  ex- 
amination of  parties  on  oral  interrogatories 
and  if  taken  without  the  state  in  the  manner 
provided  for  taking  other  depositions,  an  ex- 
amination may  be  had  when  the  party  to  be 
examined  resides  in  a  foreign  country;  the 
words  ''without  the  state*'  not  being  limited 
to  territory  within  the  United  States.  Hite 
V.  Keene,  119  N.  W.  303,  304,  137  Wis.  625. 

WITHOUT  SUFFICIENT  CAUSE 

Where  there  was  fair  ground  for  claim- 
ing the  right  to  reduce  the  wages  of  a'  mate 
because  of  neglect  of  duty,  the  refusal  to  pay 
him  the  agreed  wages  in  full  on  his  discharge 
was  not  "without  sufficient  cause,"  so  as  to 
subject  the  master  or  owner  to  the  penalty 
imposed  by  Rev.  St  |  4529,  as  amended  by  Act 
Dec.  21,  1898,  c.  28,  S  4,  30  Stat.  756.  The 
Sadie  C.  Sumner,  142  Fed.  611,  613. 

WITHOUT  TIBffE  UBfflT 

Where  plaintiffs  agreed  to  ship  '•with- 
out time  limit"  by  defendant's  line  50,000 
boxes  of  macaroni  from  Naples  to  New  York, 
and  claimed  that  the  contract  entitled  them 
to  maKe  the  shipments  at  any  time  during  an 
ordinary  lifetime  at  least,  while  defendant 
insisted  that  the  phrase  referred  only  to  the 
colder  season  of  the  fall  and  winter  follow- 
ing the  making  of  the  contract,  in  which  con- 
dition of  the  weather  macaroni  was  ordinari- 
ly shipped,  the  phrase  ''without  time  limit" 
was  ambiguous,  and  parol  evidence  was  ad- 
missible to  explain  it.  ShoU  v.  Prince  Line, 
96  N.  Y.  Supp.  868,  369, 109  App.  Div.  691. 

WITHOUT  UNDERSTANDING 

See  EJntirely  Without  Understanding. 

WITNESS 

See  Attesting  Witness;  Competent  Wit- 
ness; Credible  Witness;  Disinterested 
Witness;  Duly  Witnessed;  Eyewit- 
ness; Imp  achment  of  Witness;  Sub- 
scribing Witness;  Surrogate's  Wit- 
nesses; Tampering  with  a  Witness; 
Wit. 

Any  other  witness,  see  Any  Other. 

Bribery  of  witness,  see  Bribery. 

Confronting  witness,  see  Confront 

Expert  witne.«»s,  see  Expert 

Interest  of  witness,  see  Interest  (In  Suit 
or  Action). 

List  of,  see  List 

Respectable  witness,  see  Respectable. 

Witness  fees  as  costs,  see  Costa 

See,  also.  Attest — ^Attestation. 


The  term  ''witness,"  as  applied  to  a  will 
signifies  more  than  the  mere  formality  of 
affixing  one's  name  to  a  will  as  a  witneaa. 
There  must  be  an  active  mentality  connected 
with  It  The  witness  must  take  cognizanoe 
of  the  signature  of  the  person  executing,  ei- 
ther by  seeing  him  write,  or  by  his  acknowl- 
edgment of  it  in  some  manner,  either  express- 
ly or  impliedly,  so  that  he  can  be  able  to  say 
surely  and  unequivocally  that  the  signature 
to  the  instrument  is  that  of  the  person  exe- 
cuting, previously  appended.  But  the  attes- 
tation of  the  will  does  not  depend  upon  the 
memory  of  the  attesting  witness.  Tne  act 
is  one,  when  once  performed,  which  stands 
as  an  accomplished  fact,  and  any  subsequent 
failure  of  the  memory  of  the  witness,  or  will- 
ful purpose  in  suppressing  what  is  known  to 
have  transpired,  does  not  change  or  obliter- 
ate it.  It  may,  perchance,  stand  unsubstan- 
tiated after  applying  the  test  of  legal  proof; 
but,  if  it  once  existed,  it  stands  for  all  time 
as  any  other  fact.  In  re  Mend^'nhall's  Will, 
43  Or.  542,  78  Pac.  1033,  1033  (dtin?  In  re 
Skinner's  WiU,  62  Pac.  523,  67  Pac.  d51,  054, 
40  Or.  571), 

Civ.  Code  Praa  |  556,  providing  that  up- 
on an  affidavit  of  a  party  and  the  statement 
of  his  attorney  that  the  testimony  of  a  wit- 
ness is  important,  and  that  an  oral  examina- 
tion in  court  is  necessary,  the  court  may  or- 
der the  personal  attendance  of  the  witness 
though  he  is  otherwise  exempt,  applies  only 
to  "witnesses"  within  the  Jurisdiction  of  the 
court  Hey  v.  Emerson,  135  S.  W.  294,  295, 
142  Ky.  767. 

The  term  "whose  evidence,"  in  an  in- 
struction that  there  was  testimony  in  the 
case  from  which  the  jury  might  find  that  the 
defendant  was  guilty  of  negligence,"  but  that 
depends  upon  'whose  evidence'  you  believe^" 
is  not  equivalent  to  "whose  witnesses,"  so  as 
to  render  the  charge  obJectionaUie  as  direct- 
ing the  Jury  to  find  for  the  plaintiff  if  they 
believe  plaintiff's  witnesses  and  for  the  de- 
fendant if  they  do  not  Barker  v.  Detroit 
United  Ry..  114  N.  W.  657, 658, 150  MidL  697. 

Code  Civ.  Proa  {  2707,  relates  to  pro- 
ceedings by  an  executor  or  administrator  to 
obtain  property  belonging  to  the  estate,  but 
in  the  possession  of  and  under  the  control  of 
a  person  who  withholds  the  same  or  refuses 
to  reveal  its  whereabouts,  and  authoriies 
such  person  to  be  cited  to  appear  before  the 
surrogate,  where  he  may  be  sworn  to  answer 
concerning  the  property.  Section  2710  pro- 
vides that,  if  the  facts  admitted  by  the  "wit- 
ness" show  that  he  was  in  control  of  the 
property  to  which  the  petitioner  is  entitled, 
a  surrogate  may  decree  that  it  may  be  deliv- 
ered, but  if  the  "witness"  admits  control  of 
the  property,  but  the  question  of  right  is  in 
dispute,  the  proceedings  shall  end,  unless  the 
parties  consent  to  the  determination  by  the 
surrogate.  The  court  says  that  it  is  not 
able  to  accept  the  contention  as  to  the  mean- 


WITNESS 


1335 


WITNESS 


ing  of  the  word  '^witness*'  as  employed  in 
section  2710,  saying:  **A  simple  reading  of 
these  sections  In  their  consecutive  order  wUl 
exhibit  the  fact  that,  until  the  proceeding 
prpgresses  to  the  point  where  the  respondent 
is  sworn  and  actually  becomes  a  'witness'  in 
the  ordinary  meaning  of  the  word,  he  is  not 
80  denominated.  He  is  spoken  of  as  'a  per- 
son who  withholds  the  same,'  or  'the  person 
complained  of,'  or  'the  person  to  be  cited,' 
or  'the  party  dted,'  but  he  is  never  called  a 
'witness'  until  that  part  of  the  proceeding 
is  reached  at  which  the  statute  contemplates 
his  having  been  sworn  as  a  'witness/  It 
seems  to  me,  therefore,  that  the  statute  con- 
templates the  respondent  as  having  been 
sworn,  and  as  having  been  examined,  and 
that  a  dispute  has  been  developed  by  such 
examination  in  regard  to  the  facts  as  to  the 
petitioner's  right  to  the  moneys  or  property, 
in  relation  to  which  discovery  is  sought 
This  means  something  more,  it  seems  to  me, 
than  the  mere  statement  of  a  conclusion  on 
the  part  of  the  witness  that  the  property  is 
his,  or  that  he  has  a  right  to  its  custody. 
It  is  the  facts  out  of  which  his  right  to  main- 
tain, such  a  claim  arises,  and  not  the  mere 
fact  that  he  makes  it,  which  end  the  pro- 
ceeding, and  those  facts,  I  apprehend,  are 
the  facts  brought  out  upon  the  examination 
contemplated  by  the  statute.  Gick  v.  Stumpf, 
98  N.  Y.  Supp.  299,  303,  49  Misc.  Rep.  32. 

A  person  who  has  made  a  dying  declara- 
tion, which  is  admitted  on  the  trial,  is  not 
a  "witness"  on  the  trial,  either  within  the 
definition  given  in  Code  Civ.  Proc.  §  1878,  or 
within  the  common  acceptation  of  the  word ; 
and  where  the  court,  in  a  prosecution  for 
homicide,  charged  as  to  the  right  of  the 
jury  to  reject  the  testimony  of  any  witness 
whose  testimony  was  distrusted,  it  was 
error  to  refuse  a  charge  applying  the  same 
rule  to  the  dying  declarations  of  decedent, 
which  had  been  admitted  in  evidence. 
People  V.  Thomson,  79  Pac.  435,  437,  145  Cal. 
717. 

Afl  person  sivoni 

Where  a  witness,  testifying  to  the  testi- 
mony an  absent  witness  gave  at  the  examin- 
ing trial,  stated  that  the  absent  witness  was 
a  witness  in  the  trial  and  gave  testimony 
therein,  it  sufficiently  appeared  that  the  wit- 
ness was  sworn  as  such  in  the  examining 
trial;  a  "witness"  being  one  who  has  been 
sworn  according  to  law  and  deposes  as  to 
his  knowledge  of  the  facts  in  issue,  and  the 
word  "testimony"  meaning  a  statement  made 
by  a  witness  under  oath  in  a  legal  proceed- 
ing. Poe  V.  State,  129  S.  W.  292,  295,  95  Ark. 
172. 

Attest  syaLonymons 

Mills'  Ann.  St  Rev.  Supp.  1 4664,  provides 
that  all  wills  by  which  any  property  is  de- 
vised or  bequeathed  shall  be  attested  in 
the  testator's  presence  by  two  or  more  wit- 


nesses. Held,  that  the  word  "attested"  con- 
templates, not  only  the  mental  act  of  observ- 
ing, but  also  the  certiflcati<m  of  the  thing 
noted  by  the  manual  act  of  subscription,  the 
word  being  derived  from  the  Latin  words 
"ad"  and  "testari,"  meaning  to  witness  or  to 
bear  witness,  and  being  in  effect  synonymous 
with  "witnessed"  when  used  in  connection 
with  wills,  which  word  implies  the  act  of  sub- 
scribing as  well  as  of  observing;  and  hence 
where  two  persons  saw  a  testator  execute  a 
purported  codicil  and  heard  him  declare  it  to 
be  such,  but  only  one  of  them  subscribed  it 
in  his  presence,  it  was  insufficiently  attest- 
ed. International  Trust  Go.  v.  Anthony,  101 
Pac.  781,  782,  45  Go\o.  474,  22  L.  R.  A.  (N.  S.) 
1002,  16  Ann.  Gas.  1087. 

Interpreter 

One  acting  as  an  interpreter  before  the 
grand  jury  is  not  a  "witness"  examined  before 
it  within  Pen.  Gode,  §  995,  requiring  the  set- 
ting aside  of  an  indictment  "when  the  names 
of  the  witnesses  examined  before  the  grand 
Jury,"  are  not  appended  at  the  foot  of  the 
indictment  People  v.  Gee  Gong,  114  Pac 
78,  15  Gal.  App.  28. 

Party 

It  may  be  said  that  a  "suitor"  is  but  a 
witness  after  all,  and  may  be  ajlowed  the 
common  infirmities  of  his  kind,  such  as 
lapses  of  memory,  inability  to  see  things  pre- 
cisely as  others  do,  and  failure  to  hear,  or 
forgetfulness  of  things  actually  said  or 
done.  It  would  be  a  harsh  rule  that  would 
cast  a  litigant  merely  because  he  did  not 
agree  in  toto  with  his  witnesses.  Although 
plaintiff  and  his  witnesses  may  not  agree, 
the  case  may,  nevertheless,  be  a  proper  one 
for  the  jury,  if  there  be  competent  evidence 
from  any  witness  to  entitle  the  case  to  go  to 
the  jury.  Knorpp  y,  Wagner,  93  S.  W.  961, 
967,  195  Mo.  637. 

Accused,  testifying  in  his  own  behalf.  Is 
a  "witness,"  within  Rev.  Laws,  c.  175,  §§  20, 
21,  declaring  that  accused  shall  at  his  own 
request  be  allowed  to  testify,  and  providing 
that  the  conviction  of  a  witness  of  crime 
may  be  shown  to  affect  his  credibility,  and 
his  prior  conviction  of  crime  cannot  be  prov- 
ed on  his  cross-examination,  but  only  by  the 
record  thereof.  Gommonwealth  v.  Walsh,  82 
N.  £.  19,  196  Mass.  369,  124  Am.  St  Rep. 
559. 

Where  an  indictment  was  based  on  the 
testimony  of  the  witnesses  whose  names 
were  indorsed  thereon,  and  accused,  learning 
of  the  investigation,  voluntarily  made  a 
statement  before  the  grand  Jury,  after  being 
warned  that  his  statement  might  be  used 
against  him,  and  no  vote  was  thereafter  tak- 
en by  the  ^rand  Jury,  accused  was  not  a 
"witness,"  within  Rem.  &  Bal.  Gode,  §§  2043, 
2099,  requiring  an  indorsement  on  the  in- 
dictment of  the  names  of  the  witnesses  ex- 
amined by  the  grand  Jury,  or  the  indictment 
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must  be  set  aside;  the  purpose  of  the  statute 
being  to  inform  accused  who  his  accusers 
are,  and  the  prosecuting  attorney  who  his 
witnesses  are.  State  t.  Kulbe,  120  Fac.  510, 
511,  67  Wash.  21. 

The  word  '*witness,"  as  used  In  Code 
Civ.  Proc.  §  2980,  giving  a  Justice  court  pow- 
er to  issue  commissions  to  take  the  deposi- 
tion of  a  witness,  includes  a  party  to  the 
action.  Murphy  v.  Sullivan,  77  N.  Y.  Supp. 
950,  951. 

Persons  not  subpoenaed 

In  order  that  one  may  be  deemed  a  "wit- 
ness" within  Gen.  St.  1909,  §  2647,  making  it 
a  misdemeanor  to  induce  a  witness  to  absent 
himself  from  a  trial,  it  is  not  necessary  that 
he  shall  have  been  served  with  a  subpoena. 
State  V.  Sills,  118  Pac.  867,  868,  85  Kan. 
830. 

One  who  has  not  been  summoned  or  rec- 
ognized as  a  witness  in  a  pending  suit,  and 
who  is  not  acquainted  with  either  of  the 
parties  thereto,  and  who  has  no  knowledge  of 
any  fact,  either  direct  or  collateral,  which 
may  be  the  subject  of  inquiry  therein,  is  not 
a  "witness"  within  the  meaning  of  Cr.  Code, 
§  164,  punishing  any  person  who  shall  at- 
tempt to  corrupt  a  witness  either  by  prom- 
ises, threats,  or  any  other  undue  means. 
Gandy  v.  State,  110  N.  W.  862,  863,  77  Neb. 
782. 

WITNESS  AGAINST  HIMSELF 

Where  accused  made  a  confession  to  po- 
lice officers,  without  objection,  immediately 
after  he  was  .arrested  while  attempting  to 
kill  his  wife,  but  before  he  was  charged  with 
any  crime,  that  the  confession,  which  was 
taken  in  shorthand,  was  made  under  oath 
did  not  render  it  a  deposition,  in  a  judicial 
proceeding  against  himself  within  Ck>nst  art 
6,  I  32,  providing  that  one  accuseid  of  crime 
shall  not  be  compelled  to  be  a  ''witness" 
against  himself.  People  v.  Owen,  118  N.  W. 
590,  154  Mich.  571,  21  L.  R.  A.  (N.  S.)  520. 

A  confession  freely  and  voluntarily 
made,  without  compulsion  or  inducement, 
does  not  come  within  the  constitutional 
privilege  that  one  shall  not  be  compelled  in 
a  criminal  case  to  be  a  ''witness  against 
himself,"  contained  in  the  fifth  amendment 
of  the  Pederal  Constitution ;  but  a  confession 
obtained  through  fear,  duress,  hope,  or  in- 
ducement cannot  be  given  in  evidence  with- 
out compelling  one  to  incriminate  himself, 
and  is  violative  of  the  constitutional  privi- 
lege. One  who  takes  the  witness  stand  in 
his  own  behalf  In  a  criminal  case  waives 
his  constitutional  privilege,  and  the  prosecu- 
tion may  cross-examine  him  with  respect  to 
statements  discrediting  his  testimony,  though 
Kuch  statements  would  not  be  admissible  as 
a  voluntary  confession.  Ilarrold  v.  Terri- 
tory, 89  Pac.  202,  205. 18  Okl.  395, 10  L.  R.  A. 
<N.  8.)  604,  11  Ann.  Ca&  818. 


ClT.  Code  Prac.  ^  606,  subd.  2,  provides 
that  no  person  shall  testii^  for  himself  as  to 
any  verbal  statement  of  or  any  transaction 
with  one  who  Is  dead,  unless  the  decedent  or 
repres^itative  of  an  Interest  In  his  estate 
"shall  have  testified  against  such  person  with 
reference  thereto."  Held,  that  the  lAmse 
"shall  have  testified,"  In  such  statute  means 
"has  previously  testified,*'  so  that  defend- 
ant's  testimony  as  to  verbal  statements  of  or 
transactions  with  her  father  prior  to  his 
death  to  prove  her  title  to  the  property  In 
controversy  was  not  rendered  oompetait  by 
the  subsequent  testimony  of  defendant's  sis- 
ter as  to  other  declarations  made  by  de- 
cedent In  defendant's  presence.  Foley  ▼.  Dil- 
lon (Ky.)  105.  S.  W.  461,  463. 

The  words  "criminal  cases,"  used  in  the 
state  and  federal  Constitutions,  in  the  pro- 
vision that  no  person  shall  be  required  to  give 
evidence  in  criminal  cases  tending  to  in- 
criminate himself,  have  been  construed  by 
the  courts  to  extend  to  and  include  imprison- 
ment, fine,  forfeiture,  and  penalty,  whether 
to  be  recovered  in  a  criminal  or  dvil  pro- 
ceeding. People  ex  rel.  Akin  v.  Butler  St 
Foundry  &  Iron  Co.,  66  N.  E.  349,  855,  201 
111.  236. 

Requiring  the  bankrupt  to  deposit  his 
books  of  account  in  the  office  of  the  receiver, 
there  to  remain  in  the  custody  of  the  bank- 
rupt, who  is  to  afford  the  receiver  free  op- 
portunity to  inspect  them,  the  receiver  to 
use  and  permit  them  to  be  used  only  for  the 
purpose  of  the  civil  administration  of  the 
bankrupt  estate,  and  not  for  any  criminal 
proceeding,  is  a  proper  exercise  of  the  au- 
thority of  the  bankruptcy  court,  and  does 
not  compel  the  bankrupt  to  be  a  "witness^** 
against  himself  In  a  criminal  case  In  the 
constitutional  sense,  although  the  knowledge 
gained  from  the  books  may  be  used  to  pro- 
cure other  evidence  for  use  against  him  In 
a  criminal  prosecution.  In  re  Harris,  31 
Sup.  Ct  557,  558,  221  U.  S.  274,  55  L.  Ed 
732. 

The  word  ''witness,*'  as  used  in  Const 
art  1,  S  6,  declaring  that  no  person  shall  be 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  applies  to  one  required 
to  furnish  documentary  proof,  and  to  one  po- 
tentially able  to  give  testimony  and  to  one 
called  on  to  testify.  People  v.  Rosenheimer, 
128  N.  Y.  Supp.  1093,  1095,  70  Misc.  Rep.  433. 

WITITESSES  BEFORE  GRAMD  XURT 

The  phrase,  "witnesses  duly  summoned 
by  the  state,"  contained  in  Laws  1S93,  p.  45, 
c.  4120,  §  2,  construed  in  connection  with 
IJaws  1893,  p.  44,  c.  4119,  f  1,  and  In  connec- 
Uon  with  Laws  ica%  p.  35,  a  6114,  |  2,  the 
latter  apprcH^rlatlng  $70,000  for  the  payment 
of  jurors  and  witnesseis  before  grand  Juries 
for  the  year  1904,  Imposes  on  the  state  the 
duty  of  paying  the  per  diem  and  mileage  of 
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witnesses  before  grand  juries.  State  ex  rel. 
Guyton  y.  Groom,  37  South.  303,  800,  48  Fla. 
176. 

WOLLEN 

As  used  In  an  antenuptial  a^eement  ex- 
ecuted in  German,  the  word  **wollen"  (wish) 
Is  a  word  importing  obligation.  Kleb  v.  Kleb, 
62  Atl.  396,  397,  70  N.  J.  Bq.  306. 

WOMAN 

See  Assault  on  a  Woman;  Common 
Women ;  Diseases  Peculiar  to  Women ; 
Innocent  Woman ;  Low  Woman ;  Mar- 
riageable Woman;    Married  Woman. 

Where  the  indictment  charged  an  assault 
with  an  intent  to  rape  on  a  woman  named,  it 
was  not  error  to  permit  prosecutrix  to  testify 
to  her  age  and  that  she  was  Just  past  14  at 
the  time  of  the  offense ;  the  word  "woman," 
under  Pen.  Oode,  1895,  art  21,  signifying  a 
female  person  of  any  age.  Rogers  y.  State 
(Tex.)  143  S.  W.  631,  634. 

Under  Pen.  Code  1895,  art  21,  providing 
that  the  word  "woman"  includes  a  female  of 
any  age,  and  article  608,  punishing  a  person 
assaulting  a  woman  with  Intent  to  rape,  and 
article  611,  providing  that  an  assault  to  com- 
mit any  other  offense  is  constituted  by  the 
existence  of  facts  which  bring  the  offense 
within  the  definition  of  an  assault  coupled 
with  an  intention  to  commit  such  other  of- 
fense, solicitation  accompanied  by  the  expec- 
tation of  consent  and  laying  on  of  hands 
without  the  use  of  such  force  as  indicates  a 
purpose  to  obtain  intercourse  at  the  very 
time  is  not  an  assault  with  intent  to  rape  a 
female  under  the  age  of  consent,  but  where  a 
man  puts  his  hand  on  a  female  child  and  at 
the  time  intends  instantly  to  have  intercourse 
with  her  without  suspension  of  action,  and 
without  waiting  to  ascertain  whether  or  not 
she  will  consent,  and  thereby  places  her  in 
such  attitude  that  the  final  act  may  be  per- 
formed, whether  the  purpose  is  to  place  her 
in  such  attitude  by  force  alone  or  by  her  free 
co-operation,  he  has  gone  far  enough  to  com- 
mit an  assault  with  intent  to  rape.  Giro- 
means  V.  State,  129  8,  W.  1129,  1132,  59  Tex. 
Cr.  R.  611. 

As  oitiseii 

See  Citizeiu 

As  person 

See  Person. 

As  qualified  elector  or  Toter 

See  Qualified  Elector;    Qualified  Voter. 

WOMAN'S  CHRISTIAN  TEMPERANCE 
UNION 

As  Charity,  see  Charity. 


WOOD 

See  Furniture  of  Wood ;  Logs  of  Wood ; 
Pulp  Wood;  Rossed  Pulp  Wood;  Ve- 
neers of  Wood. 

Manufactures  of,  see  Manufactures — 
Manufactured  Articles. 

Unmanufactured  wood,  see  tJnmanufac* 
tured. 

The  words  "trees"  and  "wood"  are  not 
synonymous.  The  latter  refers  to  the  sub- 
stance of  the  former  when  cut  for  use.  The 
old  maxim  is  "lignum  cum  crescere  nesdt" 
(a  tree  while  it  grows;  wood  when  it  can- 
not grow).  Hence  an  agreement  for  the  sale 
of  wood  on  a  certain  lot  of  Iai#  is  an  execu- 
tory sale  of  goods.  Graham  y.  West,  56  S.  B. 
981,  932,  126  Oa.  024. 

WOOD  AliCOHOI. 

"Methyl  alcohol"  is  obtained  by  the  dis- 
tillation of  wood,  and  is  the  "wood  alcohol" 
of  commerce.  People  v.  Bowen,  74  N.  B.  489, 
493,  182  N.  Y.  1  (quoting  and  adopting  defini- 
tion in  Webst  Int.  Diet). 

The  pharmacy  act  does  not,  by  legisla- 
tive construction  or  repeal  of  section*  2G0  of 
the  crimes  act,  render  it  lawful  for  one,  wheth- 
er a  registered  pharmacist  or  not,  to  sell 
"wood  alcohol"  without  labeling  it  as  a  poi- 
son. Campbell  y.  Erown,  117  Pac.  1010, 
1012,  85  Kan.  527. 

WOOD  CENTERS 

"Wood  centers,"  as  used  in  a  contract  for 
the  construction  of  a  cement  floor,  were 
wooden  erections  or  false  work  put  in  place 
to  support  the  floor  while  the  concrete  was 
setting  and  hardening,  to  be  subsequently  re- 
moYed.  Sulinski  v.  Leahy,  84  N.  Y.  Supp. 
928,  929. 

WOOD-MUT  OIL 

"Wood-nut  oil,"  derived  from  the  fruit 
of  "aleurites  vemica"  of  China,  so  called  be- 
cause it  is  used  on  wood  as  a  substitute  for 
varnish,  is  classifiable  for  tariff  taxation  un- 
der paragraph  026,  Free  List,  §  2,  c.  11,  Tariff 
Act  July  24,  1897,  30  Stat  199,  for  nut  oil  or 
oil  of  nuts  not  otherwise  specially  provided 
for.  Edward  Hill's  Sons  &  Co.  v.  U.  S.,  127 
Fed.  970. 

WOOD  PUI.P 

Wood  flour,  produced  by  grinding  small 
I^eces  of  wood  obtained  by  breaking  or  cut- 
ting waste  wood,  etc.,  is  dutiable  as  a  manu- 
facture of  wood  under  Tariff  Act  July  24, 
1897,  c.  11,  t  1,  Schedule  D,  par.  208,  and  not 
as  "wood  pulp,"  under  Schedule  M,  par. 
393,  nor  as  "waste"  under  Schedule  N,  par. 
463.  Nairn  Linoleum  Co.  v.  United  States, 
151  Fed.  955,  956. 


WOOD  WORKER 

A  "wood  worker"  is  a  machine  used  to 
cut  wood  into  desired  shapes,  and  for  that 
purpose  supplied  with  knives  attached  to  a 
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shaft,  which,  when  the  machine  is  operated, 
r^Yolves,  bringing  the  knives  in  contact  with 
wood  placed  on  a  table  and  run  over  the 
knives,  which  machine  should  be  supplied 
with  springs  to  hold  the  wood  in  proper  posi- 
tion as  it  is  run  over  the  knives.  American 
Car  &  Foundry  Co.  v.  Clark,  70  N.  B.  828, 
829,  32  Ind.  App.  644. 

WOODEN 

The  words  "wooden*'  and  "frame"  are 
interchangeable,  having  the  same  meaning. 
A  wooden  building  is  a  frame  building,  and 
a  frame  building  is  a  wooden  building.  It 
has  been  said  that  ''frame,"  as  applied  to  a 
building,  meaAs  *'wooden,"  and  the  Century 
Dictionary  dennes  a  frame  house  as  being  a 
house  constructed  with  a  skeleton  frame  of 
timber  covered  in  with  boards  and  some- 
times with  shingles.  Olmstead  v.  People, 
for  use  of  Town  of  Littleton,  01  Pac  1113, 
41  Colo.  32. 

WOODS 

Under  Kirby's  Dig.  §  1898,  which  pro- 
vides that  a  person  taking  certain  animals 
running  at  large  in  the  range  or  woods,  and 
which  are  not  designated  by  brands  or  ear- 
marks, shall  not  be  guilty  of  larceny,  but 
simply  liable  to  the  owner  for  the  value  of 
such  animals,  a  cow,  though  not  under  the 
physical  restraint  of  a  halter  or  Inclosure, 
which  was,  upon  being  turned  out  in  the 
woods  during  the  day  to  feed,  accustomed  to 
return  to  its  home  at  night,  did  not  run  at 
large  and,  though  unmarked,  it  was  a  sub- 
ject of  larceny;  "range"  meaning  a  sparsely 
populated  and  uninclosed  tract  of  land  over 
which  stock  and  cattle  are  permitted  to  roam 
and  feed  without  restraint,  "in  the  woods" 
referring  to  uninclosed  and  unpopulated 
woodland,  and  "running  at  large"  being  ap- 
plicable to  animals  which  roam  and  feed  at 
will,  and  which  are  not  under  the  control 
and  direction  of  any  one.  Jefferies  y.  State, 
144  S.  W.  514,  102  Ark.  373. 

WOOL 

See  Merino  Wool ;   Steel  Wool. 
As  merchandise,  see  Merchandise. 
Manufactures    of,    see    Manufactures — 
Manufactured  Articles. 

The  growth  on  cabretta  skins  Is  "wool,** 
within  the  meaning  of  Tariflf  Act  July  24, 
1897,  a  11,  {  1,  Schedule  K.  Lawrence  John- 
son &  Co.  v.  United  States,  159  Fed.  189; 
Id.,  166  Fed.  728,  729,  92  C.  O.  A.  418. 

WOOJU  GREASE 

So-called  olein,  a  distillate  from  wool 
grease,  in  the  form  of  an  oil,  is  not  "wool 
grease,'*  within  the  meaning  of  Tariff  Act 
July  24,  1897,  c.  11,  |  1,  Schedule  G,  par. 
279,  but  is  dutiable  as  a  "distilled  oil,"  un- 
der Schedule  A,  par.  3.  Swan  Sc  Finch  Co. 
v.  United  States,  172  Fed.  178.  The  provi- 
sion does  not  include  the  refined  and  expen- 


sive products  from  wool  grease,  known  as 
"adeps  lame  anhydrous"  and  "adeps  lanie 
cum  aqua,"  and  used  medicinally.  Zinkeisen 
&  Co.  V.  United  States,  167  Fed.  312,  92  C.  C. 
A.  624.  The  provision  includes  a  refined 
wool  grease,  from  which  the  natural  odor 
and  mineral  matter  have  been  removed  by 
a  superior  process,  and  which  is  commercial- 
ly known  as  "wool  grease."  Swan  &  Finch 
Co.  V.  United  States,  149  Fed.  304. 

WOOL  ON  THE  SKIN 

Cabretta  skins  are  sheepskins,  within 
the  meaning  of  the  provision  in  Tariff  Act 
July  24,  1897,  c.  11,  §  ir,  Free  List,  par.  664. 
30  Stat*.  201,  relating  to  raw  skins,  "except 
sheepskins  with  the  wool  on,"  and  the  growth 
thereon  is  subject  to  duty,  as  provided  In 
paragraph  360,  Schedule  K,  f  1,  for  "wool  on 
the  skin."  Lawrence  Johnson  &  Co.  v. 
United  States,  140  Fed.  116, 117. 

A  growth  on  skins  of  Mocha  sheep  Im- 
ported from  Arabia,  which  is  commercially 
known,  designated,  and  dealt  in  as  Mocha 
hair,  having  none  of  the  characteristics  of 
wool,  and  which  would  not  be  accepted  by 
dealers  therein  as  a  good  delivery  of  wool. 
is  not  dutiable  under  Tariff  Act  July  24. 
1897,  c.  11,  §  1,  Schedule  K,  par.  3G0,  as 
"wool  on  the  skin,"  but  is  entitled  to  free 
entry  under  paragraph  664,  plndug  on  the 
free  list  "skins  of  all  kinds,  raw  (except 
sheepskins  with  the  wool  on),  and  hides  not 
specially  provided  for  in  this  act"  Goat  & 
Sheepskin  Import  Co.  v.  United  States,  27 
Sup.  Ct  634,  637,  206  U.  S.  194,  51  L.  Ed. 
1022. 

WOOI.  OR  WORSTED  CLOTHS 

Certain  woolen  goods  known  as  "cra- 
venette  cloths,"  which  have  been  subjected  to 
a  process  intended  to  make  them  rain-repel- 
lent, which  are  chiefly  used  for  outer  gar- 
ments to  be  worn  in  rainy  weather,  and 
which,  for  all  ordinary  purposes,  are  water- 
proof, are  dutiable  as  "waterproof  cloth," 
under  paragraph  369,  Tariff  Act  Oct  1,  1890, 
c.  1244,  §  1,  Schedule  J,  and  not  under  para- 
graphs 392  and  395,  Schedule  K,  of  said 
act,  relating,  respectively,  to  "woolen  or 
worsted  cloths"  and  "dress  goods  •  •  • 
of  wool,  worsted,"  etc.  .  United  States  v. 
Brown  &  Eadie,  136  Fed.  550,  661,  68  a  C. 
A.  260. 

WOOL  WASTE 

Wool  sweepings,  such  as  carpet  shearings 
and  wool  fly,  not  having  suflSdent  fiber  to  be 
of  value  for  manufacturing  purposes,  are 
not  "wool  waste"  within  the  meaning  of  the 
customs  law.  In  re  B.  F.  Downing  4  Co.. 
189  Fed.  590,  691. 

WOOLEN  RAGS 

Clippings  of  woolen  material*  produced 
in  the  process  of  making  up  garments,  are 
'*rags"  within  both  the  popular  and  the 
commercial  signification  of  the  term,  and  are 
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more  specifically  provided  for  as  "woolen 
rags,"  in  Tariff  Act  July  24, 1897,  c.  U,  i  1, 
Schedule  K,  par.  368,  than  in  paragraph  362, 
as  "wastes  composed  wholly  or  in  part  of 
wool,  not  specially  provided  for."  United 
States  V.  Pearson  &  Emmott,  131  Fed.  571; 
Id.,  137  Fed.  1021,  70  C.  C.  A.  306. 

WORD 

''Words"  are  but  the  vehicle  of  thought; 
and  if,  since  they  were  employed  by  the  Leg- 
islature, they  have  undergone  change,  or  if 
the  subject  they  refer  to  has  undergone  mod- 
ification since  their  employment,  the  sense 
which  they  bear  when  the  statute  was  en- 
acted must  be  searched  for  and  adopted  by 
the  courts,  because  such  it  must  be  presumed 
was  the  intention  of  the  lawmaking  body. 
City  of  Clearwater  v.  Bowman,  82  Pac.  526, 
72  Kan.  02  (citing  Sikes  v.  State,  67  Ala.  77). 

Under  the  statute  providing  that  the  ste- 
nographer transcribing  the  shorthand  notes 
of  the  testimony  shall  be  allowed  not  exceed- 
ing 20  cents  per  folio  of  100  **words,"  he 
should  not  be  allowed  for  punctuation  marks. 
Walsh  V.  Jackson,  81  Pac.  258,  259,  33  Colo. 
454. 

WORK 

.See  Assessment  Work;  Brick  Work;  Gar* 
penter*8  Work;  Construction  Work; 
County  Work;  Day's  Work;  Uxtra 
Work;  Good  Work;  Public  Work; 
Rub  Down  Brick  Work ;  Safe  Place  to 
Work;  Same  Piece  of  Work;  Sick  and 
Unable  to  Work ;  Street  Work;  Team 
Work;  Visible  Commencement  of 
Work. 

Cost  of  work,  see  Cost 

Development  work,  see  Developmenti 

Extent  of  the  work,  see  Extent 

Furnishing  work,  see  Furnish* 

Kind  of  work,  see  Kind. 

Other  works,  see  Other. 

Inability  to  work,  see  Inability. 

Such  work,  see  Such. 

An  article  stating  that  It  Is  easy  ''to 
work"  the  county  commissioners  held  action- 
able; for  the  word  "work,"  in  the  connection 
and  manner  In  which  it  appears  in  the  pub- 
lication, conveys  a  reflection  upon  the  com- 
petency and  Integrity  of  the  officials.  Pal- 
merlee  v.  Nottage,  138  N.  W.  312,  119  Minn. 
351,  42  L.  R.  A.  (N.  S.)  870. 

The  word  "work,"  as  used  in  a  city  char- 
ter, providing  that  all  work  exceeding  in  cost 
a  specified  sum  shall  be  let  to  the  lowest  rea- 
sonable and  responsible  bidder,  includes 
structures  such  as  buildings  and  bridges. 
Chippewa  Bridge  Co.  v.  City  of  Durand,  00 
N.  W.  603,  606,  122  Wla  85,  106  Am.  St  Rep. 
931. 

In  a  city  charter  providing  that  th« 
term  of  ofDce  of  commissioners  previously 
appointed  to  construct  an  aqueduct  between 


c^tain  termini  shall  cease  on  the  comple- 
tion of  the  work,  the  term  "the  work"  means 
the  completing  of  an  aqueduct  with  necee- 
sary  reservoirs  as  contemiriUited  on  their 
original  appointment  Walter  v.  McClellan, 
96  N.  Y.  Supp.  479,  481,  48  Misc.  Rep.  215. 

Withlng  the  meaning  of  a  building  con- 
tract providiivg  that  no  alterations  shall  be 
made  "in  the  work''  as  shown  by  the  specifi- 
cations, except  upon  the  written  order  of  the 
owner,  and  requiring  the  contractors  to  take 
down  the  "work"  condemned  by  the  architect, 
to  protect  the  "work"  from  the  weather, 
maintain  insurance  on  the  "work,"  and  refer- 
ring to  the  "work"  shown  on  the  drawings,  a 
substitution  of  ivory  hard  wall  plaster  for 
lime  plaster  was  an  alteration  in  the  "work," 
within  the  meaning  of  the  contract,  requiring 
a  written  order  ffom  the  owner;  the  word 
"work"  being  defined,  as  applied  to  building 
contracts,  to  be  the  product  of  labor  and  ma- 
terial combined  which  terminates  in  the  ex- 
ecution of  the  contract,^  and  applies  to  all 
word  done  thereunder.  Trustees  of  Seventh 
Baptist  Church  v.  Andrew  &  Thomas,  82  Atl. 
452,  463,  115  Md.  541. 

A  provision  in  an  ordinance  for  a  street 
improvement  that  the  contractor  shall  use 
precautions  to  prevent  accidents  to  persons 
and  property  by  providing  barriers  and  shall 
be  responsible  for  damage  to  persons,  prop- 
erty, or  the  work,  due  to  the  nature  of  the 
work,  when  considered  in  connection  with 
the  provision  that  all  work  or  materials  shall 
be  performed  or  furnished  in  accordance  with 
the  specifications,  refers  exclusively  to  dam- 
ages arising  during  the  progress  of  the  work, 
and  not  to  damages  arising  subsequently 
thereto,  caused  by  the  nature  of  the  work 
when  completed,  and  it  does  invalidate  an 
assessment  for  the  work;  the  word  "work" 
meaning  the  state  of  actively  working  or 
operating.  McQulddy  v.  Worswick  Street 
Paving  Co.,  116  Pac.  67,  69,  160  Cal.  9. 

Under  a  city  charter  providing  that  it 
should  be  the  duty  of  the  city  ofiicers  to  let 
contracts  for  any  work  or  material  in  excess 
of  ^50  to  the  lowest  (bidder,  the  word  "work" 
is  used  in  a  restrictive  sense,  as  applicable 
only  to  work  which  may  be  safely  awarded 
to  the  lowest  bidder,  and  does  not  apply  to 
the  occasional  services  of  a  court  stenog- 
rapher at  an  investigation  of  the  manage- 
ment of  city  officers,  so  as  to  require  such 
services  to  be  obtained  by  competitive  bids. 
O'Brien  v.  City  of  Niagara  Falls.  119  N.  Y. 
Supp.  497,  499,  65  Misc.  Rep.  92  (dting  Peo- 
ple V.  Flagg,  17  N.  T.  584 ;  Gleason  v.  Dalton, 
51  N.  Y.  Supp.  337,  28  App.  Dlv.  555). 

A  contract  for  the  excavation  of  a  bulk- 
head, the  inner  line  of  which  was  about  9 
feet  inshore  from  an  established  bulkhead 
Une,  and  the  base  of  which  was  to  be  15  feet 
below  mean  low-water  mark  with  allowance 
to  the  contractor  for  whatever  he  might  ex- 
cavate within  an  extra  foot  in  each  direction, 
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specified  that  no  payment  should  be  made  for 
excavation  beyond  those  limits,  "except 
where  known  loose  rock  is  shown  in  the 
cross-sections  above  the  top  grade  of  the 
indicated  rock,  at  a  line  ten  feet  westerly  of 
and  parallel  to  the  bulkhead  line,  allowance 
will  be  made  and  paid  for  to  a  positive  line 
which  is  forty-five  degrees  to  the  horizontal," 
and  specified,  as  to  "typical  sections/'  that 
they  were  given  as  a  guide  only  and  to  show 
approximately  what  the  contractor  might  ex- 
pect to  encounter  in  the  prosecution  of  the 
"work,"  and  repr^ented  the  "typical  sec- 
tions'* as  information  upon  (1)  "the  existing 
rock  bottom  which  was  the  top  of  the  loose 
rock;  (2)  the  corresponding  theoretical  sec- 
tions to  be  obtained,  meaning  the  so-called 
nine-foot  and  fifteen-foot  lines;  and  (3)  the 
corresponding  limiting  lines  to  which  pay- 
ment will  be  DDiade  when  it  is.  impossible  to 
produce  the  theoretical  sections;  and  that  all 
material  was  to  be  measured  by  comparison 
of  'accurate  cross-sections.* "  The  points  at 
which  the  45-degrees  lines  should  commence 
could  not  be  ascertained  before  the  work 
commenced.  Held,  that  the  "corresponding 
theoretical  sections"  meant  the  10-foot  and 
16-foot  lines;  that  the  "typical"  cross-sections 
could  not  be  regarded  as  the  "accurate  cross- 
sections";  that  "work"  had  a  double  mean- 
ing, and,  for  the  purpose  of  fixing  the  begin- 
ning points  of  the  45-degree  lines,  did  not 
begin  until  the  blasting  began,  when  the 
Junctions  between  the  loose  rock  and  the 
ledge  rock  became  "known,"  so  as  to  be  'in- 
dicated" upon  the  cross-sections  made  by  the 
city  after  the  work  was  completed;  and  that 
work  to  such  Junctions  was  necessitated  and 
contemplated  by  the  contract.  R.  G.  Pack- 
ard Co.  V.  City  of  New  York,  137  N.  Y.  Supp. 
9,  12,  151  App.  Div.  941. 

Act  simoiiyiiiotis 

The  word  "work,"  as  used  In  the  stat- 
ute protecting  persons  while  engaged  in  the 
work  of  operating  cars,  etc.,  against  the 
negligence  of  any  employ^  of  the  company,  is 
synonymous  with  "act,"  and  means  the  do- 
ing of  those  things  which  constitute  the 
operating  of  the  locomotive,  etc.  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Johnson,  108  S.  W.  447,  449, 
47  Tex.  Civ.  App.  74. 

"Work,"  as  used  in  Batts'  Ann.  St  art 
45G0e,  protecting  all  persons  while  engaged 
in  the  work  of  operating  cars  against  the 
negligence  of  any  servant  or  employ^  of  the 
company,  is  synonymous  with  "act,"  and  in 
its  connection  means  the  doing  of  those 
things  which  constitute  operating  the  loco- 
ijiotives,  etc.,  and  the  person  so  engaged  is 
piiotected  against  the  negligence  of  any  other 
employ^  during  the  time  he  is  engaged  in 
the  act  of  operating  the  machinery.  A  per- 
son employed  about  a  locomotive  roundhouse 
to  take  charge  of  engines  was  not,  while  on 
bis  way  to  take  charge  of  a  locomotive  and 
before  he  began  to  perform  the  act  of  oper- 


ating the  machinery,  a  servant  engaged  in  the 
work  of  operating  the  cars,  locomotive,  or 
trains  of  a  railroad,  so  as  to  give  him  or  his 
representatives  a  right  to  recover  for  his  in- 
Jury  when  caused  through  the  negligence  of 
a  fellow  servant.  Gulf,  C.  &  8.  F.  Ry.  Co.  v. 
Howard,  80  S.  W.  229,  230,  97  Tex.  513. 

Biuiness  synoiLTiitoiui 

Acts  1902,  c.  160,  which  provides  by  sec- 
tion 8  that,  before  any  person  should  engage 
in  the  business  of  undertaking  or  any  assist- 
ant or  employ^  of  such  person  whose  duties 
engaged  him  in  the  care,  preservation,  dis- 
position, or  burial  of  the  dead  should  perform 
such  duties,  he  should  apply  to  the  state 
board  of  undertakers  for  a  license  to  prac- 
tice such  business  and  employment,  and 
which  as  amended  by  Acts  1904,  c.  389,  re- 
quires the  board  to  find  that  the  applicant 
"has  been  employed  at  least  two  years  prior 
to  said  application  by  some  person  or  firm 
actively  engaged  in  the  work  of  practical 
embalming  and  undertaking  *  *  *  is  pos- 
sessed of  skill  and  knowledge  of  the  said 
business,"  must  be  construed  to  mean  that 
the  applicant  has  been  so  employed  in  the 
work  of  embalming  and  undertaking,  and 
that  he  possesses  the  skill  and  knowledge  of 
embalming  as  well  as  undertaking,  and  that 
the  word  "work"  in  the  amending  clause 
is  synonymous  with  the  word  "business." 
State  V.  Rice,  80  Atl.  1026,  1029, 115  Md.  317, 
36  L.  R.  A.  (N.  S.)  344,  Ann.  Gas.  1913A,  1247. 

As  labor 

The  word  "work"  has  a  much  more  com- 
prehensive meaning  that  the  term  "labor," 
and  has  been  defined  to  mean  to  exert  one's 
self  for  a  purpose,  to  put  forth  effort  for 
the  attainment  of  an  object,  to  be  engaged  in 
the  performance  of  a  task,  duty,  or  the  like; 
and,  as  thus  defined,  covers  all  forms  of 
physical  or  mental  exertions,  or  both  com- 
bined, for  the  attainment  of  some  object 
other  than  recreation  or  amusement  State 
V.  Rose,  51  South.  496,  497,  125  La.  462,  26 
L.  R.  A.  (N.  S.)  821. 

A  receipt,  by  a  contractor  for  labor  and 
material,  of  money  "on  account  .of  •  •  • 
contract  for  mason  work,'*  must  be  treated 
as  evidence  of  a  partial  payment  on  the  con- 
tract, and  does  not  affect  the  right  of  the 
contractor  to  enforce  a  lien,  as  authorized 
by  Rev.  Laws,  c.  197,  t  2,  for  an  amount  not 
exceeding,  with  the  payment,  the  contra<*t 
price;  the  word  "work"  being  used  in  the 
sense  of  an  undertaking,  enterprise,  or  proj- 
ect, and  not  synonymous  with  the  word 
*labor.**  Thompson  v.  Luciano,  97  N.  B. 
892,  803,  211  Mass.  169. 

As  oooupatloii  or  oeovpjr 

As  used  In  a  deed  relating  to  the  oc- 
cupation of  a  coal  bed,  the  word  "oci'upy" 
is  synonymous  with  "work"  or  "appropriate." 
Hoysradt  v.  Delaware^  L.  &  W.  B.  Co.,  151 
Fed.  321,  330. 
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In  an  action  on  an  accident  policy,  In- 
suring one  as  "contractor,  office  and  travel- 
ing/' and  exempting  the  Insurer  from  liabil- 
ity for  death  while  riding  on  any  locomotive, 
or  while  walking  on  the  roadbed  of  any 
steam  railway,  an  instruction  that  If  in- 
sured was  killed  while  traveling  as  a  con- 
tractor engaged  in  railroad  "work,"  using  the 
ordinary  means  of  travel  In  that  occupation, 
the  insurer  was  liable  on  the  policy,  as  it 
Insured  him  while  he  was  traveling  in  the 
usual  way  of  a  contraictor  engaged  in  rail- 
road "work,"  was  not  erroneous  as  assuming 
that  he  was  insured  as  a  working  contractor; 
the  word  "work**  in  the  instruction  only 
meaning  "occupation."  Ward*s  Adm'r  v. 
Preferred  Ace.  Ins.  Co.,  67  Atl.  821,  824,  80 
Vt.  321. 

In  oUld  labor  laws 

Section  1  of  Act  No.  301  of  1908  makes 
it  unlawful  for  any  person  to  employ  a  child 
under  14  years  of  age  to  labor  or  "work"  in 
any  mill,  factory,  mine,  mercantile  establish- 
ment, etc.,  or  in  any  theater,  concert  hall, 
etc.  Held,  that  the  word  "work"  is  compre- 
hensiye  enough  to  cover  any  performance  on 
the  stage  of  a  theater  of  a  girl  10  years  of 
age.  State  v.  Rose,  51  South.  406,  497,  125 
La.  462,  26  L.  R.  A.  (N.  S.)  821. 

The  word  "work,"  in  Rev.  Laws,  c.  106, 
i  28,  as  amended  by  St  1905,  p.  190,  c.  267, 
providing  that  no  child  under  the  age  of  14 
years  shall  be  "employed  at  work  performed 
for  wages,"  etc.,  during  school  hours,  or 
after  7  o'clock  In  the  evening,  is  not  used  in 
a  narrow  meaning,  and  is  not  limited  to  work 
done  in  a  factory,  workshop,  or  mercantile 
establishment,  but  includes  a  theatrical  ex- 
hibition, and  prohibits  the  employment  of 
children  therein;  the  word  "work"  having  a 
broad  signification,  and  meaning  effort  di- 
rected to  an  end.  Commonwealth  v.  Griffith, 
90  N.  E.  394,  395,  204  Mass.  18,  25  L.  R.  A. 
(N.  S.)  957,  134  Am.  St.  Rep.  646. 

In.  Sunday  law 

''Work  required"  in  maintaining  or  oper- 
ating a  railroad,  etc.,  excepted  in  Ky.  St. 
1903,  §  1321,  providing  a  penalty  for  Sabbath 
work,  means  that  which  is  necessary,  and 
does  not  refer  to  work  that  may  as  well  be 
done  on  other  days.  Com.  v.  Chesapeake  &  O. 
R.  Co.,  108  S.  W.  851,  852,  128  Ky.  542. 

WORK  HORSE 

The  term  "work  horses,"  used  by  the 
constitutional  exemption  provision.  Includes 
mules.  McElveen  v.  Goings,  41  South.  229, 
116  La.  977,  114  Am.  St.  Rep.  574  (citing 
Ray  V.  Hayes,  28  La.  Ann.  641;  Goldsmith  v. 
State  [Tenn.]  1  Head,  156). 

Two  horses  used  by  a  business  man  in 
driving  from  his  home  to  his  place  of  busi- 
ness, in  driving  his  family  about  for  xileas- 
ure,  and  occasionally  used  by  him  to  make 
business  trips,  are  not  "work  horses,"  within 
a  statute  exempting  two  work  horses  from 


execution.  Tishomingo  Sav.  Institution  v. 
Young,  40  South.  9, 11, 87  Miss.  473, 3  L.  R.  A. 
(N.  S.)  603, 112  Am.  St  Rep.  454,  6  Ann.  Cas. 
776. 

WORK  OF  CHARITT 

See  Charity  (In  Sunday  Law). 

WORK  OF  niTERKAIi  IMPROVBBfENT 

See  Internal  Imnrovement 

WORK  OF  NECESSITY 

See  Necessity  (Sunday  Labor). 

WORKAWAT 

"Workaway"  is  a  term  applied  to  desti- 
tute seamen  who  work  their  passage  home 
without  compensation.  The  August  Belmont, 
153  Fed.  639,  640. 

WORKED 

Counts  alleging  a  statement  by  defendant 
that  plaintiff  had  worked  defendant's  hus- 
band charged  words  actionable  per  se;  the 
word  "worked"  having  a  well-understood 
meaning  as  alleging  adultery  at  the  place 
where  the  words  were  spoken.  Schaefer  y. 
Schoenbom,  111  N.  W.  843,  101  Minn.  67. 

WORKING  OAPITAIi 

"Working  capital"  means  the  amount  of 
cash  necessary  for  the  safe  and  convenient 
transaction  of  a  business,  having  regard  to 
the  owner's  ordinary  outstandings,  both  pay- 
able and  receivable,  the  ordinary  condition  of 
his  stock  or  supplies  in  hand,  the  natural  risk 
of  his  business,  and  the  condition  of  his  cred- 
it; and  unless  these  matters,  and  perhaps 
others,  be  looked  Into,  no  comparison  can  be 
drawn  between  one  business  and  another,  or 
even  between  those  of  the  same  general  na- 
ture. Consolidated  Oas  Co.  y.  City  of  New 
York,  157  Fed.  849,  859. 

The  ordinary  meaning  of  '"working  capi- 
tal" is  "cash,"  money  that  is  Instantly  avail- 
able for  any  corporate  need,  and  not  raw 
material  or  finished  articles,  which  may  not 
be  available  at  all  when  the  credit  and  life  of 
the  enterprise  may  be  at  stake.  So  where  a 
corporation  assigned  certain  patents  as  col- 
lateral security,  and  the  assignee  agreed  to  re- 
assign the  same  if  within  a  stated  time  the 
corporation  had  "secured  the  sum  of  $5,000 
as  working  capital  for  its  business"  by  the 
sale  of  treasury  stock  or  otherwise,  it  was 
held  that  the  agreement  to  obtain  "working 
capital  for  its  business"  through  the  sale  of 
stock  contemplated  the  sale  of  such  stock  for 
cash,  which  would  be  available  for  any  cor- 
porate need.  Janney  v.  Pancoast  Intema- 
Uonal  Ventilator  Co.,  122  Fed.  535,  587,  588. 

WORKING  CIRCUIT 

Where  a  patent  relates  to  Improvements 
in  the  regulation  of  the  compensating  action 
of  a  storage  battery  when  applied  to  compen- 
sate for  fluctuations  of  electrical  condition  of 
a  working  circuit,  and  consists  essentially  in 
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reinforcing 'such  battery  by  a  supplemental 
generator  at  the  time  of  discharge  and  reg- 
ulating the  action  of  the  reinforcing  agent 
automatically  by  the  electric  condition  of  the 
working  circuit,  and  throughout  the  specifica- 
tions and  claims  the  circuit  into  which  the  reg- 
ulation coil  is  to  be  electrically  connected  is 
referred  to  indifferently  as  '*main  circuit," 
"working  circuit,"  "mains,"  etc.,  evidently 
the  patentee  understood  that  the  terms  "main 
circuit"  and  "working  circuit"  were  synony- 
mous or  interchangeable.  When,  therefore, 
the  patentee  says  that  '*the  coil  in  any  case 
[should  be]  electrically  connected  into  the 
main  circuit,"  it  seems  reasonably  clear  that 
what  he  intended  to  describe  and  claim  was 
a  coil  connected  into  the  working  circuit. 
Electric  Storage  Battery  Co.  v.  Gould  Storage 
Battery  Co.,  168  Fed.  610,  611,  614,  85  0. 
C.  A.  432. 

WORKING  OOHTRACT 

Assignment    distinguished,     see    Assign- 
ment 


WORKING  DATS 

See    Actual    Working    Days; 
Working  Day. 


Weather 


In  a  provision  of  a  bill  of  lading  which 
entitles  the  ship  to  discharge  "continuously," 
the  word  must  be  construed  to  mean  continu- 
ously during  working  days,  and  "working 
days"  exclude  Sundays  and  holidays  usually 
observed,  and  include  only  the  usual  working 
hours  of  days  on  which  usual  work  is  only 
prevented  by  weather.  Tweedie  Trading  Co. 
V.  Pitch  Pine  Lumber  Co.,   156  Fed.  88,  89. 

Where  a  charter  provided  that  after 
one  idle  day  the  charterer  had  ten  "days"  to 
load,  and  that  for  every  day's  detention 
thereafter  he  should  pay  demurrage,  he  was 
entitled  to  eleven  "days"  to  load,  including 
Sundays,  holidays,  or  stormy  days ;  and  like- 
wise where  a  charter  party  provided  that  the 
charterer,  after  one  idle  day,  should  have  ten 
"working  days"  to  load  before  demurrage 
should  be  charged,  he  was  entitled  to  eleven 
days,  excluding  Sundays  and  holidays,  but 
not  stormy  day&  Hughes  v.  J.  S.  Hoskins 
Lumber  Co.,  136  Fed.  435,  436  (citing  Peder- 
sen  V.  Eugster,  14  Fed.  422;  Sorensen  v. 
Keyser,  52  Fed.  163,  2  C.  C.  A.  650 ;  Hager- 
man  v.  Norton,  105  Fed.  096,  46  0.  a  A.  1). 

WORKING  IN  A  SHOP 

An  action  against  a  railroad  company 
for  injury  to  a  stone  mason*s  helper  in  the 
construction  of  an  addition  to  a  roundhouse 
is  governed  by  Pub.  Acts  1900,  No.  104,  I  1, 
making  railroad  companies  liable  for  negli- 
gent injury  to  their  employes,  and  not  by 
section  7,  which  provides  that  the  act  shall 
not  extend  to  employes  "working  in  shops." 
Furguson  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  185 
N.  W.  268,  269,  169  Mich.  260. 


WORKING  ORDER 

See  Good  Working  Order. 

WORKING  PliAOE 

The  running  board  of  a  machine  on  which 
employes  operating  the  machine  stand  is  a 
"working  place,"  within  the  rule  requiring  a 
master  to  provide  a  reasonably  safe  working 
place.  Marshal  v.  Dalton  Paper  HUls,  74 
Atl.  108,  112,  82  Vt.  489,  24  L.  R.  A.  (N.  S.) 
128. 

WORKING  TOGETHER 

The  general  rule  of  the  master's  liability 
in  case  of  injury  to  an  employ^  through  the 
negligence  of  a  fellow  servant  is  not  chango<l 
by  Rev.  St  Utah,  1898,  t  1343,  defining  -*fcl- 
low  servants"  as  "all  persons  who  are  engag- 
ed in  the  service  of  such  employer,  and  who, 
while  so  engaged,  are  in  the  same  grade  of 
service  and  working  together  at  the  same 
time  and  place  to  a  common  purpose,  neither 
of  such  persons  being  intrusted  by  such  em- 
ployer with  any  superin  tendency  or  control 
over  his  fellow  employes,"  except  in  relation 
to  the  matter  of  superintendency;  the  statute 
not  requiring,  by  the  provision  that  they 
must  be  "working  togetlier,"  that  the  servants 
should  be  doing  the  same  kind  of  work,  or 
engaged  in  aiding  each  other  in  the  same  de- 
tail of  labor,  but  only  that  they  shall  be 
working  to  a  common  purpose  and  sufficient- 
ly near  each  other  to  arouse  in  the  one  a 
reasonable  appreciation  of  probable  danger 
from  the  neglect  of  the  other.  liukic  v. 
Southern  Pac.  Co.,   160  Fed.  135. 

Comp.  Laws  1907,  §  1343,  provides  that 
all  persons  who,  while  engaged  in  the  service 
of  a  common  employer,  are  working  together 
at  the  same  time  and  place  and  to  a  common 
purpose,  etc.,  without  being  intrusted  with 
superintendence,  are  "fellow  servants.**  The 
court  instructed  that  the  term  "working  to- 
gether at  the  same  time  and  place"  does  noc 
mean  that  the  employes  were  working  at  the 
exact  spot  and  doing  exactly  the  same  kind 
of  work,  but  means  whether,  in  the  discharge 
of  their  duties,  they  are  thrown  in  soch  con- 
tact with  each  other  that  they  may  have  a 
fair  opportunity  of  observing  the  habits  and 
demeanor  of  each  other,  so  as  to  form  a  con- 
clusion as  to  the  carefulness  of  the  habits 
of  the  other.  Held,  that  the  instruction  was 
erroneous,  as  it  was  not  essential  to  oooatl- 
tute  two  employ^  fellow  servants  that  they 
should  have  been  thrown  in  contact  for  such 
time  as  to  enable  them  to  observe  the  habits 
of  each  other.  Shepherd  v.  Denver  &  R.  Q. 
R.  Co.  (Utah)  126  Pac.  692,  695. 

WORKING  TOOIiS 

In  the  eighth  section  of  the  "act  pre- 
scribing the  forms  of  writs  and  the  manner 
of  serving  them,"  which  exempts  from  attach- 
ment, in  favor  of  the  housekeeper,  **tbe 
•working  tools'  necessary  for  his  usual  oc- 
cupation," to  the  value  of  fifty  dollars,  and 
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in  fiivop  of  any  debtor,  "his  'working  tools,'  '* 
to  the  same  value,  the  same  meaning  is  to  be 
attached  to  the  language  in  both  instances, 
and  should  be  construed  to  include,  not  only 
such  tools  as  are  indispensably  necessary  to 
the  mechanic,  or  even  such  as  are  in  general 
use  by  Individuals  of  the  same  craft,  but  also 
such  as  the  individual  in  question  has  adopt- 
ed to  facilitate  and  diminish  his  labor,  and 
not  only  'working  tools,'  so  called  in  the  die- 
tionary  and  by  learned  men,  but  such  as  are 
so  called  by  the  craft,  such  as  the  individual 
uses  and  has  set  apart  as  tools  for  the  ad- 
vantageous prosecution  of  his  business. 
Healy  v.  Bateman,  2  R.  I.  454,  455,  456,  60 
Aip.  Dec.  94. 

WORKINGMAN 

Under  a  statute  giving  preference  in  the 
distribution  of  the  assets  of  an  Insolvent  cor- 
poration to  claims  for  **wages  of  mechanics, 
worklngmen  and  laborers,"  the  wages  pre- 
ferred and  the  class  of  persons  witliin  the 
statute  depend  upon  the  nature  and  kind  of 
work  done,  rather  than  on  the  social  position 
or  professional  character  and  standing  of  the 
person  rendering  the  service,  and,  if  the  serv- 
ice is  such  as  to  bring  the  person  rendering 
it  within  the  statute,  his  .compensation, 
whether  large  or  small,  or  whether  payable 
by  the  day,  week,  month,  or  year,  is  **wages," 
within  the  meaning  of  the  statute  and  pre- 
ferred. Laws  N.  Y.  1897,  c.  415,  §  8,  provides 
that,  "upon  the  appointment  of  a  receiver  of 
a  partnership  or  of  a  corporation  organized 
imder  the  laws  of  this  state  and  doing  busi- 
ness therein,  other  than  a  moneyed  corpora- 
tion, the  wages  of  the  employes  of  such  part- 
nership or  corporation  shall  be  preferred  to 
every  other  debt  or  claim."  Section  2  defines 
the  word  "employ^"  as  used  in  the  act  as 
meaning  "a  mechanic,  worklngman  or  laborer 
who  works  for  another  for  hire."  Held  that, 
under  the  construction  placed  upon  a  similar 
prior  statute  by  the  Court  of  Appeals  of  the 
state,  an  attorney  at  law  employed  by  an  elec- 
tric company  to  procure  options  on  certain 
property  and  water  power  sites  which  the 
company  desired  to  buy,  at  an  understood 
compensation  of  $10  per  day  and  expenses 
for  the  time  employed  in  the  service,  was  not 
a  "worklngman"  or  "laborer,"  and  hence  not 
an  "employ^"  entitled  to  preference  under 
the  statute.  Gay  v.  Hudson  River  Electric 
Power  Co.,  178  Fed.  499,  501-507. 

WORKMAN 

The  differences  in  meaning  of  the  words 
workman,"  "laborer,"  "artisan,"  "artificer," 
mechanic,"  and  "craftsman"  are  as  follows: 
Workman"  is  the  general  term  which  fre- 
quently applies  to  one  who  does  relatively 
skilled  work,  as  contrasted  with  a  "laborer," 
whose  work  demands  strength  or  exertion 
rather  than  skill.  An  "artisan"  is  one  who  is 
employed  in  an  industrial  or  mechanic  art  or 
trade.  "Mechanic,"  once  synonymous  with 
"artisan,"  is  now  commonly  resti'lcted  to  a 
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workman  who  Is  skilled  in  constructing,  re- 
pairing, or  using  machinery.  A  "craftsman" 
is  one  who  practices  a  handicraft  "Arti- 
ficer" commonly  Implies  power  of  contrivance 
or  adaptation  in  the  exercise  of  one's  craft. 
State  V.  City  of  Ottawa,  113  Pac.  391,  393,  84 
Kan.  100. 

Rev.  St  a  28,  f  38,  provides  that  every 
building  in  which  any  business  is  carried  on 
requiring  the  presence  of  "workmen"  above 
the  first  floor  must  be  provided  with  fire 
escapes.  Held  that,  though  "workmen"  in- 
cludes any  one  who  does  manual  labor,  the 
word  could  not  have  been  so  used,  and  that, 
while  it  means  something  more  than  the  word 
"operatives,"  it  was  not  intended  to  apply  to 
a  building  where  a  very  limited  number 
only  of  persons  were  required  to  be  engaged 
in  work  above  the  first  floor.  Carrigan  v. 
Stlllwell,  59  Atl.  683,  685,  99  Me.  434,  68  L. 
R.  A.  386. 

Branch  oAoe  manager 

The  manager  of  a  branch  ofilce  of  a 
broker  in  another  city  is  not  a  "workman, 
clerk,  or  servant,"  within  the  meaning  of 
Bankr.  Act  July  1,  1898,  c.  541,  f  64b<4),  30 
Stat.  503,  and  his  claim  for  wages  is  not  en- 
titled to  priority  on  the  bankruptcy  of  his 
employer.  "Workman"  is  possibly  a  wider 
phrase  than  "operative,"  and  "servant"  Is 
undoubtedly  wider  than  "house  servant" 
In  re  Albert  O.  Brown  &  Co.,  171  Fed.  283 

Contraotov 

Bankrupts  operated  a  sash,  door,  and 
blind  factory;  claimants  having  charge  of 
the  blind  and  sash  departments  under  con- 
tract, by  which  claimants  employed  and 
discharged  their  own  men  and  were  re- 
sponsible for  the  work  that  they  turned 
out,  but  for  convenience  the  men  drew  their 
wages  from  the  bankrupts,  the  pay  rolls 
being  made  out  by  claimants  and  turned  in 
for  that  purpose.  Claimants  were  compensat- 
ed by  an  agreed  schedule  of  prices  for  each 
character  of  work  turned  out ;  the  bankrupts 
in  general  furnishing  materials,  as  well  as 
the  tools  and  machinery.  Air  the  employes 
were  subject  to  certain  factory  rules  prescrib- 
ed by  the  bankrupts,  and  the  hours  of  the 
men  were  regulated  by  the  shop  whistle ;  the 
amounts  received  by  claimants  depending  on 
their  success  in  managing  their  departments 
and  getting  out  the  work  for  less  than  the 
scheduled  prices.  Held,  that  claimants  were 
not  "workmen,"  nor  their  compensation 
"wages,"  within  Bankr.  Act  July  1,  1898,  c. 
541,  §  64,  subd.  4,  30  Stat  563,  giving  priority 
to  wages  due  to  workmen  earned  within  three 
months  before  bankruptcy  proceedings,  not 
exceeding  $300  to  each  claimant  In  re 
Thomas  Deutschle  &  Co.,  182  Fed.  430,  431, 
433. 

Corporate  officer 

Officers  are  not  within  Revisal  1908,  f 
1206,  providing  that,  in  case  of  Insolvency  of 
a,  corporation,    "laborers"    and   "workmen" 
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shall  have  a  prior  lien  on  its  assets  for  work 
and  labor.  Alexander  y.  Farrow,  66  8.  E. 
209,  210,  151  N.  C.  320. 

Railroad  7ard  foreman 

In  an  action  for  death  of  a  railroad  yard 
foreman  crushed-  between  cars  while  mak- 
ing a  coupling,  where  it  appeared  that  de- 
ceased had  not  complied  with  a  rule  reciting 
that  a  blue  flag  by  day  and  a  blue  light  by 
.night  displayed  on  an  engine  or  train  indi- 
cates that  workmen  are  about  It,  and  provid- 
ing that,  when  thus  protected,  such  engine 
or  car  must  not  be  moved  or  coupled  with 
any  other  train,  etc.,  and  that  "workmen" 
will  display  the  blue  signals,  etc.,  but  the  un- 
contradicted evidence  showed  that  It  was 
never  the  custom  for  yard  crews  In  moving 
trains  to  use  a  blue  light,  though  they  might 
be  delayed  for  a  few  minutes  by  an  emergen- 
cy, and  that  the  yard  crews  had  never  been 
supplied  with  any  signals  except  the  ordi- 
nary white  lantern  used  by  trainmen,  the 
Jury  was  warranted  in  finding  that  the  rule 
did  not  apply  to  deceased;  he  not  being  a 
"workman"  within  its  meaning.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Lovell's  Adm'r,  132 
S.  W.  569,  571, 141  Ky.  249,  47  L.  R.  A.  (N.  S.) 
909. 

Iiaborer  distinguUl&ed 

"Workman"  Is  the  general  term  which 
frequently  applies  to  one  who  does  relative- 
ly skilled  work,  as  contrasted  with  a  "labor- 
er," whose  work  demands  strength  or  exer- 
tion rather  than  skill.  State  v.  City  of 
Ottawa,  113  Pac.  391,  393,  84  Kan.  100. 

WORKMAlfliIKE 

See  Good  and  Workmanlike  Job;    Good 
and  Workmanlike  Manner. 

WORKMANSHIP 

Where  a  contractor  for  the  construction 
of  a  building  guaranteed  that  the  workman- 
ship should  be  first-class  and  satisfactory  in 
every  respect,  the  term  "workmanship,"  as 
used  in  such  guaranty,  was  sufficient  to  pro- 
tect the  owner  against  the  use  of  bad  or  un- 
suitable materials  by  a  subcontractor.  Lam- 
bert V.  Jenkins,  71  S.  E.  718,  .720,  112  Va. 
376,  Ann.  Cas.  1913B,  778. 

WORKS 

See   Constructed   Works;     Gas   Works; 

Ways,   Works,   Machinery,    or   Plant; 

Waterworks. 
Employed  in  any  of  the  work,  see  £m< 

ployed. 

A  wall  in  course  of  construction  is  not 
"works,"  within  the  Employers*  Liability  Act 
(liaws  1902,  p.  1748,  c.  fiOO).  making  an  em- 
ployer liable  for  injuries  caused  by  defective 
works,  etc.  Rlpp  v.  Fuchs,  113  N.  Y.  Supp. 
361,  364.  129  App.  Div.  321. 

A  clay  bank,  on  which  an  employe  is 
working,  is  regarded  as  "works,"  within 
the  Employers'  Liability  Act  (Gonsol.  Laws, 


c.  31),  extending  the  liability  of  the  employ- 
er to  the  employ^  to  defects  in  the  condition 
of  the  works  connected  with  the  bnsiness. 
Baccelli  v.  New  England  Brick  Co.,  122  N.  Y. 
Supp.  856,  138  App.  Div.  656.  Where  a  con- 
struction company  was  blasting  a  trench 
in  an  excavation,  the  holes  made  for  blasts 
and  the  dynamite  used  were  not,  under  the 
Employers'  Liability  Act  (ConsoL  Laws,  a 
31),  a  part  of  the  "works  or  machinery"  sup- 
plied by  the  master.  McGowan  v.  New  York 
Contracting  Co.,  Pennsylvania  Terminal,  127 
N.  Y.  Supp.  532,  143  App.  Div.  1.  In  an  ac- 
tion for  injuries  under  Employers'  Liability 
Act  (Consol.  Laws  1909,  c  81),  held,  a  cable 
and  its  hoisting  machinery  used  in  lowering 
a  heavy  steel  section  of  a  bridge  into  place 
were  within  the  term  "works  or  machinery." 
McGlynn  v.  Pennsylvania  Steel  Co.,  129  N.  Y. 
Supp.  46,  49,  144  App.  Div.  343.  The  word 
"works,"  as  used  in  such  statute,  compre- 
hends the  entire  plant,  including  all  the  real 
estate,  buildings,  and  machinery  used  in  the 
particular  business.  Kern  v.  Welz  &  Zer- 
weck,  136  N.  Y.  Supp.  412,  416,  161  Akk 
Div.  432. 

The  harness  of  a  horse  attached  to  a  de- 
livery wagon  which  an  employe  was  driving 
was  not  a  part  of  the  employer's  "machin- 
ery," within  Rev.  Laws,  c  106,  §  71,  d.  1, 
giving  an  employe  the  same  right  of  action 
against  his  employer  for  personal  injuries 
by  a  defect  in  the  ways,  works,  and  machin- 
ery connected  with  the  employer's  business, 
as  if  he  had  not  been  an  employ^;  "machin- 
ery" only  including  such  machines  or  me- 
chanical devices  as  are  in  use,  and. such  ap- 
purtenances thereof  as  are  used  incidental  to 
the  use  of  the  machine.  Nor  was  the  harness  a 
part  of  the  "ways"  or  "works."  Murphy  ▼. 
O'Neil,  90  N.  E.  406,  407,  204  Mass.  42,  26 
L.  R.  A.  (N.  S.)  146. 

A  levee  constructed  by  the  trustees  of 
a  reclamation  district  on  a  right  of  way 
procured  for  that  purpose  Is  a  part  of  the 
"works"  which  the  trustees  of  the  distrieC 
are  authorized  to  take  materials  for  and 
construct  for  the  purpose  of  reclaiming  and 
keeping  reclaimed  the  land  within  the  dis- 
trtct,  under  Pol.  Code,  (  8454,  and  is  public 
property  acquired  by  the  agents  of  the  state 
for  state  purposes.  Reclamation  Dist  Na 
551  V.  Superior  Court  of  Sacramento,  90  Pac 
545.  546,  151  Cal.  263. 

WORKS  OF  ART 

Pen  and  ink  drawings  of  an  artistic 
character,  of  a  proposed  building,  produced  by 
an  architect,  are  within  paragraph  703,  Free 
List,  §  2,  c,  11,  Tariff  Act  July  24,  1^7,  30 
Stat.  203,  relating  to  "works  of  art,  the  pro- 
duction of  American  artists."  Young  v. 
Bohn,  141  Fed.  471,  473. 

The  provision  in  Tariff  Act  July  24, 1S97, 
c.  11,  §  2,  Free  List.  par.  703,  30  Stat.  203, 
for  "works  of  art,*'  does  not  Inclnde  fashion 
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plate  drawings,  which,  though  possessing  ar- 
tistic merit,  are  for  purely  practical  and 
utilitarian  purposes.  Harper  &  Bros.  v. 
United  States,  172  Fed.  289,  290. 

The  term  "works  of  art,"  in  Tariff  Act 
July  24, 1897,  c.  11,  {  2,  Free  List,  par.  703,  30 
Stat  194,  held  not  to  include  a  monument  on 
which  the  only  free  sculpture  Is  the  cornice,  a 
relief  bust,  and  a  garland  of  flowers,  all  cov- 
ering only  a  very  slight  area  of  the  whole 
surface.  F.  B.  Vandegrift  &  Co.  v.  United 
States,  162  Fed.  1003. 

In  determining  whether  marble  altars 
imported  for  a  church  were  "works  of  art" 
within  the  meaning  of  the  tariff  list,  the 
board  of  appraisers,  whose  report  was  adopt- 
ed by  the  court,  said  that  it  would  be  pre- 
sumptuous to  question  the  correctness  of  the 
views  of  eminent  artists  as  to  what  con- 
stitutes a  work  of  art  in  the  strict  and  tech- 
nical understanding  of  sculptors,  who  exclude 
architectural  works  from  their  definition. 
But  when  such  sculptors  undertake  to  de- 
termine what  is  a  work  of  art  in  the  phrase- 
ology of  the  law,  and  what  was  the  Intention 
of  the  framers  of  the  law,  ^hey  manifestly 
overlooked  the  well-settled  rule  in  the  in- 
terpretation of  the  tariff  act  that  words  us- 
ed therein  are  to  be  understood  in  the  sense 
which  they  bear  in  the  common  speech  of  the 
people  of  this  country.  In  that  sense  the 
altar  and  reredos  was  a  work  of  art  The 
court  gave  definitions  by  sculptors  to  the  ef- 
fect that  "any  human  work,  made  with  a  spe- 
cific purpose  of  stirring  human  emotions,  Is  a 
work  of  art,"  and  that  "art  is  the  work  of  a 
human  being,  in  plastic  material  or  color,  or 
something  to  tender  a  sentiment,  to  Imitate 
a  form,  or  something  of  that  kind,  which 
does  not  grow  on  trees,  which  Is  not  in  na- 
ture." If  the  proportions  are  sufl9clently  sym- 
metrical, and  the  lines  so  far  free  from  faults 
as  to  stir  the  emotions  of  people,  the  work 
is  to  them  a  work  of  art  The  work  as  an 
entirety  confessedly  falls  within  the  accept- 
ed definition  of  a  work  of  art.  It  represents 
the  handiwork  of  an  artist;  It  embodies 
something  more  than  the  mere  labor  of  an 
artisan;  it  is  a  skillful  production  of  the 
beautiful  In  visible  form.  It  Is  none  the  less 
a  work  of  art  because  adapted  to  beautiful 
things.  United  States  v.  Ecclesiastical  Art 
Works,  139  Fed.  798,  799.  The  provision  in 
Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free 
List,  par.  703,  30  Stat  203,  for  "works  of 
art"  intended  for  presentation  to  religious 
societies,  held  to  Include  marble  altars  Im- 
ported for  presentation  to  a  church,  which 
were  carved  by  a  professional  sculptor  and 
were  of  a  value  of  $1,800.  United  States  v. 
Ecclesiastical  Art  Works,  139  Fed.  798;  Id., 
142  Fed.  1038,  71  C.  C.  A.  685. 

WORKS      OF      IMPBOVEMEKT      AND 
PUBIiIG  WORKS 

The   city   charter  of   Houston  Provl^gg 
that  all  "works  of  improvements  and  p|ji/,i« 
4  WDS.&  P.2d  Seb.— 85 


woriJLs**  for  the  city,  the  coat  of  which  shall 
exceed  $500,  shall  be  let  out  by  sealed  bids 
to  the  lowest  bidder,  and  declares  that  "work 
of  which  it  is  manifestly  impossible  to  make 
specifications  is  not  embraced  in  this  re- 
quirement" Held,  that  the  term  "works  of 
improvement  and  public  works"  refers  to  the 
construction  of  public  buildings  and  other 
permanent  improvements,  and  such  charter 
provision  does  not  apply  to  the  employment 
by  the  city  of  an  architect  to  prepare  plans 
for  a  public  building.  City  of  Houston  v. 
Glover,  89  S.  W.  425,  428,  40  Tex.  Civ.  App. 
177. 

WORKS     OF     niTERHAIi     IMFROVE- 
MEHT 

See  Internal  Improvement 

WORKS  OF  THE  STATE 

"Works  of  the  state,"  as  used  in  a  stat- 
ute exempting  works  of  the  state  from  lia- 
bility to  taxation,  did  not  include  the  prop- 
erty of  a  railroad  company;  the  roadbed  and 
depot  grounds  not  being  held  as  an  easement 
of  the  public  by  the  railroad  company  as  the 
agents  of  the  state,  but  by  them  as  a  private 
corporation.  State  v.  Missouri  Pac.  R.  CJo.,  105 
N.  W.  983,  984,  75  Neb.  4  (quoting  Burling- 
ton &  M.  R.  R.  Co.  y.  Spearman,  12  Iowa, 
117). 

WORKSHOP 

The  word  "workshop/'  as  used  in  a  stat- 
ute prohibiting  employment  of  children  un- 
der fourteen  in  any  mercantile  institution, 
office,  laundry,  manufactory,  "workshop," 
restaurant,  hotel,  or  apartment  house,  could 
not  be  said  not  to  Include  a  barber  shop; 
it  being  a  place  where  a  handicraft  is  car- 
ried on.  In  re  Spencer,  86  Pac.  896,  897,  149 
Cal.  396,  117  Am.  St  Rep.  137,  9  Ann.  Cas. 
1105. 

Rev.  Laws  1905,  f  1814,  requiring  the 
owner  of  any  factory,  mill,  or  workshop  to 
furnish  belt  shifters,  if  practicable,  applies  to 
the  owners  of  grain  elevators.  The  term 
"workshop,"  as  defined  by  Laws  1907,  c.  356, 
§  2,  means  any  premises,  room,  or  place,  not 
a  mill  or  factory,  wherein  manual  labor  is 
exercised  for  purposes  of  cleaning  or  adapt- 
ing for  sale  any  article  or  part  thereof,  and 
includes  a  grain  elevator.  Sorselell  v.  Red 
Lake  Falls  MllUng  Co.,  126  N.  W.  903,  905, 
111  Minn.  275. 

A  plant  for  mixing  the  materials  used  in 
making  asphalt  pavement,  consisting  of  ma- 
chinery mounted  on  an  open  or  fiat  car,  mov- 
ed from  place  to  place  as  required,  is  not  a 
"factory,  mill,  or  workshop,"  within  the 
meaning  of  Laws  Wash.  1005,  c.  84,  as 
amended  by  Laws  1907,  c.  205,  providing  for 
the  protection  and  health  of  employes  in 
factories,  mills,  and  workshops,  and  requir- 
ing the  boxing  or  guarding  of  machinery  and 
shafting  therein,  etc.  Casey  v.  Barber  As- 
phalt Paving  Co.,  192  Fed.  432,  483. 
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Acts  1899,  p.  234,  c.  142,  In  relation  to 
the  safety  of  employes,  Is  made  applicable  in 
section  1  to  any  manufacturing  or  mercan- 
tile establishment,  laundry,  renoTating  works, 
bakery,  or  printing  office;  and  section  18 
(page  237)  provides  that  "the  words  *manu- 
facturing  or  mercantile  establishment,  mine, 
quarry,  laundry,  renovating  works,  bakery  or 
printing  office,' mean  any  mill,  factory,  work- 
shop, store,  ♦  ♦  ♦  or  other  establishment 
where  goods,  wares,  or  merchandise  are  man- 
ufactured or  offered  for  sale,"  or  where  per- 
sons are  employed  for  hire.  Held,  that  a 
shop  maintained  by  a  street  railroad  com- 
pany, where  the  principal  work  was  in  the 
way  of  repair  of  cars  or  other  appliances  used 
in  carrying  on  the  business  of  the  corpora- 
tion, was  within  the  statute  as  a  "workshop." 
Hoffmeyer  v.  State,  77  N.  E.  372-^74,  37  Ind. 
App.  526. 

WORLD 

See  Notice  to  the  World. 

WORLDLY 

WOBIJ>LT    BUSINESS    OB    EMPI«OT- 
BCEMT 

The  purchase  of  a  cigar  on  Sunday  for 
the  purpose  of  consumption  is  not  a  "worldly 
employment  or  business,"  within  the  meaning 
of  the  Sunday  law  of  April  22,  1794.  Ck>m- 
monwealth  y.  Hoover,  25  Pa.  Super.  Gt  133, 
134. 

WORSHIP 

See  House  of  Public  Worship ;  House  of 
Religious  Worship;  House  of  Wor- 
ship ;  Place  of  Public  Worship. 

"Worship'*  includes  prayer,  praise,  and 
thanksgiving.  In  the  ordinary  church  meet- 
ing the  congregation  is  regarded  as  engaged 
in  religious  worship  while  listening  to  the 
sermon,  reading  the  Holy  Scriptures  or  hear- 
ing  them  read,  or  engaging  in  singing.  De- 
votional, religious  exercises  constitute  wor- 
ship. Prayer  is  a  chief  part  of  worship. 
People  ex  rel.  Ring  v.  Board  of  Education  of 
Dist  24,  92  N.  E.  251,  252,  245  IlL  334,  29  L. 
R.  A.  (N.  S.)  442,  19  Ann.  Cas.  220. 

WORSTED  CLOTH 

See  Wool  or  Worsted  Cloths. 

WORTH 

See  Money's  Worth;  Reasonable  Worth. 

The  "worth"  of  a  thing  is  what  it  can  be 
sold  for.  Mayor,  etc.,  of  Baltimore  v.  La- 
trobe,  61  Atl.  203,  205,  101  Md.  621. 

Though  strictly  "price"  tokens  agreement 
on  a  value  by  parties  in  interest,  while  "val- 
ue" is,  as  a  rule,  the  general  estimate  of  the 
pecuniary  eQuivaleant  of  the  subject  of  in-l 


qulry,  the  terms  "worth,"  "price,**  and  "val- 
ue" may  be  treated  as  synonymous  in  deter- 
mining the  damages  for  breach  by  the  buyer 
of  a  contract  of  sale.  Scruggs  &  Echols  ▼. 
Riddle,  54  South.  641,  645. 171  Ala.  350. 

WORTHY 

The  word  "worthy"  is  elastic  In  Its 
meaning,  according  to  the  context  in  which 
used.  It  may — ^perhaps,  more  exactly,  does — 
mean  virtuous,  or  of  good  standing,  but  its 
restriction  to  such  significance  would  be  ab- 
surd when  used  in  a  will  enjoining  the  trus- 
tees of  a  fund  to  select  subjects  worthy  of 
assistance ;  would  strain  through  a  distortliig 
filter  this  testator's  bounty,  in  view  of  Hie 
situations  which  he  evidently  contemplated 
as  likely  to  surround  its  distribution.  Krona- 
hage  V.  Varrell,  97  N.  W.  928,  930,  120  Wis. 
161. 

WORTLES 

"Wortles"  and  ^'draw-plates,"  «o  called, 
consisting  respectively  of  bars  and  blocks 
with  holes  for  wire  drawing,  are  not  dutiable 
as  steel  "plates"  under  Tariff  Act  July  24, 
1897,  c.  11,  f  1,  Schedule  C,  par.  136;  that 
term  being,  in  the  absence  of  evidence  of  a 
contrary  commercial  usage,  limited  to  arti- 
cles in  the  form  of  sheets.  Newman  v.  Unit- 
ed States,  159  Fed.  123,  86  G.  G.  A.  511. 

WOULD 

A  warning  given  by  an  officer  to  one  In 
his  custody,  which  was  in  the  usual  form, 
with  the  exception  of  the  uite  of  the  word 
"might**  instead  of  "would"  or  "could,"  the 
officer  telling  Che  one  in  custody  that  any 
statement  he  might  make  "might"  be  used 
against  him,  was  sufficient.  Garrett  t.  State, 
91  S.  W.  577,  49  Tex.  Cr.  R.  235. 

WOULD  AFFECT  , 

The  term  "would  affect,"  used  In  ^deci- 
sions holding  that  adverse  parties  upon 
whom  notice  of  appeal  must  be  served  under 
Rev.  St  1887,  {  4808,  are  such  parties  as  a 
reversal  of  Judgment  would  affect*  means 
adversely  affect  Nelson  Bennett  Go.  y.Twln 
Falls  Land  &  Water  Co.,  92  Pac  980,  13 
Idaho,  767,  13  Ann.  Caa  172  (citing  and 
adopting  the  definitions  in  Aulbach  v.  Dahler, 
4  Idaho,  522,  43  Pac.  192;  Titiman  y.  Ala- 
mance Mining  Go.,  9  Idaho,  240,  74  Pac  529). 

WOTTLD  ENDEAVOR 

Where  one  desiring  to  ship  goods  in- 
formed the  agent  of  the  carrier  that  he  would 
want  two  cars  in  which  to  transport  the 
goods,  an  allegation,  in  a  complaint  founded 
on  a  failure  to  furnish  the  cars,  that  the 
agent  "notified"  the  shipper  that  he  **wotM 
endeavor'*  to  secure  the  cars,  was  insufficient 
to  show  an  acceptance  of  the  proposal  ac- 
cording to  the  terms  in  which  it  was  made^  or 
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an  unconditional  promise  to  comply  wltb  It 
It  was  no  more  than  a  promise  that  the  agent 
"would  endeavor"  to  comply  with  the  order, 
which  it  was  his  duty  to  do  without  a  con- 
tract Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ander- 
son, 79  N.  E.  381,  383,  39  Ind.  App.  112. 

WOUND 

See  Gunshot  Wounds. 

"Wounds,"  within  the  meaning  of  an  ac- 
cident policy  requiring  injury  to  result  from 
external,  etc.,  means  leaving  wounds  visible 
to  the  naked  eye,  means  injuries  of  every 
kind  which  affect  the  body,  including  bruises, 
contusions,  fractures,  luxations,  etc.,  or  any 
lesion  of  the  body.  Thompson  v.  Loyal  Pro- 
tective Ass'n,  132  N.  W.  554,  557, 167  Mich.  31. 

Disease  brought  about  as  the  result  of  a 
"wound,"  even  though  not  the  necessary  or 
probable  result,  yet  if  it  is  the  natural  result 
of  the  wound,  and  not  of  an  independent 
cause,  is  properly  attributed  to  the  wound; 
and  death  resulting  from  the  disease  is  a 
"death  resulting  from  the  wound,"  even 
though  the  wound  was  not  in  its  nature  mor- 
tal or  even  dangerous.  Even  though  the 
wound  results  in  disease  and  death  through 
the  negligence  of  the  injured  persons  in  fail- 
ing to  take  ordinary  and  reasonable  precau? 
tions  to  avoid  the  possible  consequence,  the 
death  is  the  result  of  the  wound.  Delaney  v. 
Modem  Accident  Club,  97  N.  W.  91,  93,  121 
Iowa,  528,  63  L.  R.  A.  603. 

An  accident  policy  covered,  inter  alia, 
blood  poison  sustained  by  physicians  or  sur- 
geons resulting  from  septic  matter  introduced 
into  the  system  through  "wounds"  suffered  in 
professional  operations.  Plaintiff,  a  dentist, 
was  operating  on  a  patient,  who  suddenly 
coughed,  and  particles  of  septic  matter  from 
his  mouth  were  thrown  against  the  mucous 
membrane  of  plaintiff's  eye.  The  septic  mat- 
ter, without  abrading,  penetrating  or  bruis- 
ing the  membrane,  infected  it  and  caused 
blood  poisoning.  Held,  that  plaintiff  had  not 
received  any  "wound,"  within  the  meaning 
of  the  policy,  and  was  not  entitled  to  recover 
under  such  provision.  It  was  error  for  the 
court  under  such  circumstances  to  diarge 
that  the  term  "wound"  as  used  in  the  policy 
Included  any  lesion  of  the  body  resulting 
from  external  violence  whether  accompanied 
by  a  rupture  of  the  skin  or  mucous  membrane 
or  not  Fidelity  &  Casualty  Co.  v.  Thomp- 
son, 154  Fed.  484,  486,  83  C.  C.  A.  324,  11  L. 
R.  A.  (N.  S.)  1069,  12  Ann.  Cas.  181. 

As  disease 

See  Disease. 

Katnre  of  instmnLent  nsed 

To  constitute  a  "wound,"  within  the 
meaning  of  Code  1906,  c.  144,  §  9,  the  injury 
must  have  been  inflicted  with  a  weapon  oth- 
er than  any  of  those  with  which  the  human 
body  is  provided  by  nature,  and  must  in- 
clude a  complete  parting  of  the  external  or 


Internal  skin.    State  t.  Gibson,  68  S.  B.  295, 
67  W.  Va.  648,  28  K  R.  A.  (N.  S.)  965. 

Inflicting  wounds  with  a  rawjiide  whip 
and  a  hot  stove-lid  lifter  constitutes  a 
"wounding,"  within  Rev.  St  1899,  §  1849 
(Ann.  St.  1906,  p.  1279),  providing  that  where 
one  is  maimed,  wounded  or  disfigured,  etc., 
by  another  under  circumstances  constituting 
murder  or  manslaughter  if  death  ensues,  the 
person  occasioning  the  injury  shall  be  pun- 
ished, though  the  whip  and  stove-Ud  lifter 
were  not  deadly  or  dangerous  weapons. 
State  V.  Nieuhaus,  117  S.  W.  73,  77,  217  Mo. 
832. 

WOUND  UP 

A  statement  \)j  a  partner  that  ''at  the 
end  of  ten  years,  if  he  [the  copartner]  shall 
not  have  received  all  his  money  and  interest 
out  of  the  sales,  the  Joint  account  shall  be 
'wound  up'  and  I  shall  have  5  per  cent  for 
all  the  lands  I  have  sold,"  means  that  at  the 
end  of  ten  years  a  sufficient  length  of  time 
should  be  given  to  cast  up  the  accounts  of 
the  partnership,  to  ascertain  where  the  par- 
ties stood,  and  for  settlement  on  the  basis 
stated.  Corbin  v.  Holmes,  154  Fed.  593,  596, 
598,  83  C.  0.  A.  367. 

WOVEN  FABRIC 

As  article,  see  Articles  Within  Tarifl!  Act 

WRAPPER 

WBAPPEB  TOBACCO 

Under  Tariff  Act  July  24, 1897,  c.  11,  1 1, 
Schedule  F,  30  Stat  169,  imposing  duties  up- 
on tobacco,  and  providing  that  the  **term 
'wrapper  tobacco,'  as  used  in  this  act,  means 
that  quality  of  leaf  tobacco  which-  is  suitable 
for  cigar  wrappers,  and  the  term  'filler  tobac- 
co' means  all  other  leaf  tobacco,"  the  im- 
porter is  limited  to  a  choice  between  the  terms 
"wrapper"  and  "filler"  tobacc^,  and  it  was 
improper  for  the  importer  to  describe  his  im- 
portation as  "mixed  tobacco."  United  States 
V.  Seventy-Five  Bales  of  Tobacco,  147  Fed. 
127,  182,  77  a  0.  A.  853. 

WRECK 


See  House  Wrecks. 

WRIT 

See  Proper  Writ;  Receipt  of  Writ 
Issue  of,  see  Issuance — Issue. 
Issuance  or  service  as  commencement  of 
action,  see  Commencement  of  Action. 

A  "writ"  is  an  instrument  in  writing  in 
an  epistolary  form,  running  In  the  name  of 
the  sovereign  of  a  state  and  issued  out  of  a 
court  of  justice  by  a  judge  thereof,  at  the 
commencement  of  an  action  or  at  any  time 
•  during  its  progress  or  incident  thereto,  usual- 
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ly  under  the  seal  of  the  court,  duly  attested, 
and  directed  to  some  municipal  officer,  or  to 
the  party  to  be  bound  by  It,  commanding  the 
commission  of  some  act  at  or  within  a  time 
specified,  or  prohibiting  the  doing  of  some 
act  The  cardinal  requisites  are  that  the 
instrument  Issue  from  a  court  of  Justice,  or 
a  Judge  thereof;  that  It  run  in  the  name 
of  the  sovereign  of  the  state;  that  It  be  duly 
attested,  but  not  necessarily  by  the  Judge, 
though  usually,  but  not  always,  under  seal; 
and  that  it  be  directed  to  some  one,  com- 
manding or  prohibiting  the  commission  of  an 
act.  Watson  v.  Keystone  Iron  Works  Co., 
74  Pac.  272,  273,  70  Kan.  43. 

Code  Civ.  Proc.  {  2170,  makes  any  unlaw- 
ful interference  with  the  process  or  proceed- 
ings of  a  court  a  contempt.  Section  3463  de- 
fines "process"  as  a  writ  issued  in  the  course 
of  Judicial  proceedings,  and  "writ"  is  de- 
fined as  a  written  order  or  precept,  issued 
in  the  name  of  the  state,  of  a  court  or  Judi- 
cial officer.  Sections  840-843,  in  relation  to 
the  recovery  of  possession  of  personal  prop- 
erty, provides  that,  when  a  delivery  is  claim- 
ed, plaintiff  must  make  an  affidavit  stating 
certain  facts,  and  that  he  may,  by  an  indorse- 
ment on  the  affidavit,  require  the  sheriff  of 
the  county  to  take  the  property  from  defend- 
ant, and  the  officer  is  required  to  serve  on 
the  defendant  a  copy  of  the  affidavit  and 
undertaking.  Held,  that  where  defendant  in 
replevin  refused  to  receive  a  copy  of  papers, 
and  threatened  the  officer  with  violence  if  he 
took  possession  of  the  property,  and  while 
the  officer  was  absent  seeking  assistance  se- 
creted the  property,  he  was  guilty  of  a  con- 
tempt, thourh  he  had  not  been  served  with 
summons  and  though  the  order  indorsed  by 
plaintiff  on  the  affidavit  was  not  strictly 
within  the  definition  of  "process."  State 
ex  rel.  Bruce  v.  District  Court  of  Second  Ju- 
dicial Dist  for  Silver  Bow  County,  83  Paa 
641,  642,  33  Mont.  359. 

Rev.  St.  c.  83,  §  94,  provides  that  when  a 
writ  fails  of  sufficient  service,  etc.,  or  is  abat- 
ed, or  the  action  is  otherwise  defeated  for  any 
matter  of  form,  the  plaintiff  may  commence 
a  new  action  within  six  months  after  the 
abatement  or  determination  of  the  original 
suit.  As  originally  enacted  as  section  11,  c. 
62,  Laws  1821,  It  provided  that  any  action 
which  should  be  actually  declared  on,  and 
in  which  the  writ  purchased  therefor  should 
fall  of  a  sufficient  service,  etc.,  or  when  such 
writ  should  be  abated,  or  the  action  avoided 
by  demurrer  or  otherwise,  for  informality  o' 
proceedings,  the  plaintiff  might  commence  an- 
other action  upon  the  same  demand  and 
thereby  save  the  limitation  thereof.  Sec- 
tion 8  of  that  chapter  provided  that  any  ac- 
tion of  the  case  or  debt,  etc.,  which  should 
be  actually  declared  upon  in  a  proper  writ, 
returnable  according  to  law  within  six  years 
after  the  cause  accrued,  should  be  deemed 
and  taken  to  be  duly  commenced  within  the 
meaning  of  that  act.    Held,  that  chapter  83, 


f  94,  does  not  apply  to  a  case  where  an  action 
was  dismissed  because  the  writ  was  made  re- 
turnable at  a  term  other  than  the  first  term 
after  its  issuance,  contrary  to  law,  since  the 
word  "action,"  as  used  in  section  11,  had  tbe 
same  meaning  as  in  section  8,  where  it  was 
defined  as  one  declared  upon  in  a  proper  writ 
returnable  according  to  law,  which  meauin^ 
has  not  been  changed  by  any  subsequent  pro- 
vision; and  while  the  words  "proper  writ" 
did  not  mean  one  that  could  not  be  abated  or 
defeated  for  any  matter  of  form,  but  merely 
meant  one  adapted  to  the  cause  of  action, 
the  words  "returnable  according  to  law*' 
were  definite  and  explicit  and  not  subject  to 
Judicial  construction,  and  hence  the  word 
"writ,"  as  used  in  section  94,  means  a  writ 
returnable  according  to  law.  Densmore  v. 
Hall,  84  Ati.  983,  984,  109  Me.  43a 

Execution 

Where  Judgment  is  entered  on  a  warrant 
of  attorney  accompanying  a  bond  and  mort- 
gage after  the  mortgagor  has  parted  with 
the  title  to  the  real  estate,  a  writ  of  execution 
thereon  is  not  a  writ  within  Act  April  23, 
1903,  providing  that  the  plaintiff  in  any  writ 
to  charge  particular  land  with  the  payment 
of  a  particular  debt  running  with  the  land 
shall  file  with  his  praecipe  an  affidavit  setting 
forth  who  are  the  real  owners  of  the  land 
charged,  and  the  affidavit  is  not  required  In 
such  case.  Keene  Home  t.  Startzell,  83  AtL 
584,  585,  235  Pa.  110. 

Information 
An  information  is  not  a  "writ"  or  ••pro- 
cess. It  is  an  accusation,  upon  which  writs 
and  processes  issue.  Caples  v.  State,  104  Pac 
493,  497,  3  Okl.  Cr.  72,  26  L.  R.  A.  (N.  S.) 
1033  (citing  8  Words  and  Phrases,  p.  7531). 

Notice  o^  appeal 

A  notice  of  appeal  is  not  a  •*writ,'*  with- 
in Rev.  Codes  1905,  S  6r38,  defining  •'pro- 
cess*' as  a  writ  or  summons  issued  in  a  Judi- 
cial proceeding  and  need  not  be  served  In  the 
manner  In  which  process  is  required  to  be 
served.  Cooler  v.  Eldness,  121  N.  W.  83,  85, 
18  N.  D.  338. 

WBIT  OF  AB  QtrOD  DAMHUM 

^ee  Ad  Quod  Damnum. 

WRIT  OF  ASSISTANCE 

The  ''writ  of  assistance"  U  a  process  of 
a  court  of  equity,  and  not  of  a  court  of  law. 
Klrkendall  v.  Weatherley,  109  N.  W.  767,  759, 
77  Neb.  421,  9  L.  R.  A.  (N.  S.)  515. 

A  "Writ  of  assistance*'  Is  a  process  Issued 
by  a  couri  of  equity  to  enforce  its  decree; 
the  scope  of  the  writ  being  coextensive  with 
the  court's  Jurisdiction  to  hear  and  determine 
the  rights  of  the  parties.  Fay  v.  Stuben- 
ranch,  83  Pac.  82,  84,  2  Cal.  App.  88. 

"A  'writ  of  assistance'  is  the  ordinary 
process  used  by  a  court  of  chancery  to  put 
a  party,  receiver,  sequestrator,  or  other  per- 
son into  possession  of  property  when  he  la 
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entitled  thereto,  either  upon  a  decree  or 
upon  an  Interlocutory  order."  Escritt  v. 
Michaelson,  106  N.  W.  1016,  1017, 73  Neb.  634, 
10  Ann.  Cas.  1039. 

The  "writ  of  assistance"  Is  a  writ  in  aid 
of  a  decree  of  a  court  of  equity  issuable  only 
when  the  right  is  clear,  and  it  runs  in  aid  of 
a  mortgage  foreclosure  decree  against  one  in 
privity  with  the  mortgagor,  but  it  does  not 
run  against  one  asserting  an  independent  ti- 
tle. State  ex  rel.  Biddle  v.  Superior  Court 
of  King  County,  115  Pac.  307,  308,  63  Wash. 
312,  Ann.  Cas.  1913D,  1119. 

Possessory  writ 

A  "writ  of  assistance"  is  the  ordinary 
process  used  by  a  court  of  chancery  to  put  a 
party  into  possession  of  property,  when  he  is 
entitled  thereto,  either  upon  a  decree  or  an 
interlocutory  order.  Long  v.  Morris  (Ala.)  58 
South.  274,  275. 

WRIT  OF  AUDITA  QUERELA 

See  Audita  Querela. 

WRIT  OP  CERTIORARI 

Se^  Certiorari. 

WRIT  OP  DISTRIHOA8 

See  Distringas. 

WRIT  OF  ERROR 

A  "writ  of  error"  is  an  original  writ, 
and  in  England  issues  out  of  the  Court  of 
Chancery  and  runs  in  the  name  of  the  king. 
It  is  in  the  nature  as  well  of  a  certiorari  to 
remove  a  recoud  from  an  inferior  into  a  su- 
perior court  as  of  a  commission  to  the  judges 
of  the  superior  court  to  examine  the  record 
and  to  affirm  or  reverse  it  according  to  law. 
Fugitt  V.  State,  37  South.  554,  555,  85  Miss. 
94,  107  Am.  St.  Rep.  268,  3  Ann.  Cas.  326. 

Appeal  distinsuislied 

See  Appeal. 

Ezoeptlons  difftiiisiiished 

"Exceptions"  and  "error"  are  Inherently 
proceedings  of  different  character.  On  excep- 
tions, various  specific  rulings,  whether  inter- 
locutory or  final,  whether  brought  up  immedi- 
ately or  only  after  final  judgment,  are  made 
direct  and  independent  subjects  for  review. 
Only  so  much  of  the  record  is  brought  up  as 
Is  necessary  for  passing  upon  the  specific  ex- 
ceptions. The  decision  usually  is  that  the  ex- 
ceptions be  sustained  or  overruled  and 
that  such  further  proceedings  be  had  as  the 
rulings  on  the  exceptions  call  for.  On  error 
the  final  judgment  alone  is  brought  up,  and 
specific  rulings,  whether  excepted  to  or  not, 
are  considered  only  incidentally  in  passing 
upon  the  correctness  of  the  final  judgment. 
The  entire  record  is  brought  up,  and  the 
judgment  of  the  appellate  court  is  such  as 
the  facts  and  law  warrant,  as  shown  by  the 
entire  case.  Cotton  v.  Hawaii,  29  Sup  Ct. 
85,  89,  211  U.  S.  162,  53  L.  Ed.  131  (citing  Ter- 
ritory V.  Cotton  Bros.,  17  Hawaii,  379). 


Afl  a  new  suit 

A  "writ  of  error"  is  a  new  action.  Kel- 
mel  V.  Nine,  97  S.  W.  635,  636,  121  Mo.  App. 
718  (citing  Macklin  v.  Allenberg,  1(X)  Mo.  343, 
13  S.  W.  360). 

A  "writ  of  error"  is  the  beginning  of  a 
new  action  in  the  appellate  tribunaL  State 
ex  rel.  City  of  Duluth  v.  Northern  Pac.  By. 
Co.,  109  N.  W.  238,  239,  99  Minn.  280. 

The  suing  out  of  a  "writ  of  error"  Is  the 
commencement  of  a  new  suit.  Ohio-Colorado 
Min.  ft  Mill.  Co.  v.  Elder,  99  Pac.  42,  43,  47 
Colo.  63  (citing  Wise  v.  Brocker,  1  Colo.  550 ; 
Western  Union  Tel.  Co.  v.  Graham,  1  Colo. 
182;  Talpey  v.  Doane,  2  Colo.  298;  ruiey  v. 
Cody,  3  Colo.  221;  Cheever  v.  Minton,  12 
Colo.  557,  21  Pac.  710,  13  Am.  St  Bep.  268; 
Stout  V.  Gully,  22  Pac.  954,  13  Colo.  604). 

A  "writ  of  error"  is  a  suit  of  common- 
law  origin,  and  it  removes  nothing  for  re- 
trial but  the  law.  It  is  a  new  suit,  and  not 
a  continuation  of  the  suit  the  law  of  which 
is  sought  to  be  reviewed.  Wingfield  v.  Neali, 
64  S.  E.  47,  50.  60  W.  Va.  106,  10  L.  B.  A.  (N. 
S.)  443, 116  Am.  St.  Bep.  882,  9  Ann.  Cas.  982. 

A  "writ  of  error"  is  an  independent  ac- 
tion, and,  when  not  served  and  returned  with- 
in the  prescribed  period  before  the  return 
day,  it  must  fail,  and  the  court  must  abate 
it  Wakefield  v.  ChevaUer,  82  AU.  973,  974, 
85  Conn.  374. 

A  "writ  of  error"  is  a  new  suit  prosecut- 
ed in  the  appellate  court  by  a  plaintiff  in  error 
against  a  defendant  in  error,  and  the  appel- 
late court  obtains  jurisdiction  over  the  per- 
son of  the  latter,  either  by  his  voluntary  ap- 
pearance or  the  service  of  appropriate  sum- 
mons. Budolph  V.  Budolph,  114  Pac  977,  50 
Colo.  243. 

A  "writ  of  error"  has  been  called  an 
original  writ,  because  It  issued  out  of  a  re- 
viewing court  and  was  directed  to  the  trial 
court;  but  it  acts  upon  the  record  rather 
than  upon  the  parties,  removing  the  record 
into  the  supervising  tribunal.  The  Supreme 
Court  declares  it  to  be  "rather  a  continuation 
of  the  original  litigation  than  the  commence- 
ment of  a  new  action."  Bristol  v.  United 
States,  129  Fed.  87,  89,  63  C.  C.  A.  529. 

While  for  some  purposes  a  "writ  of  er- 
ror" is  a  new  suit,  it  is  ordinarily  a  continua- 
tion of  a  suit  already  begun.  It  is  like  a 
new  suit,  in  that  It  can  be  prosecuted  only 
upon  notice  to  the  opposite  party,  but  that 
notice  may  be  either  personal  or  constructive. 
On  the  other  hand,  the  writ  will  not  He  un- 
less there  has  been  an  original  action,  and  it 
is  but  a  suit  on  the  record  in  the  original 
cause.  Tipton  v.  Tipton,  104  S.  W.  237,  240, 
118  Tenn.  691  (quoting  and  adopting  defini- 
tions in  Fitzsimmons  v.  Johnson,  17  S.  W. 
102,  90  Tenn.  426;  Cohens  v.  Virginia,  6 
Wheat  [19  U.  S.]  410,  5  I/.  Ed.  257 ;  Pennoyer 
V.  Neff,  96  U.  S.  734,  24  L.  Ed.  566;  Shannon's 
1  Code,  ii  4669,  467Q. 
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**A  'writ  of  error  at  common  law/  betng 
a  command  from  a  superior  to  an  inferior 
court  of  record,  commanding  the  inferior 
court,  In  some  cases  itself  to  examine  the 
record,  in  others  to  send  it  to  the  superior 
court  to  be  examined,  that  some  alleged  er- 
ror might  be  corrected,  was  the  commence- 
ment of  a  new  action,  and  hence  the  appli- 
cation for  the  writ  and  the  writ  itself  had  to 
point  out  clearly,  not  only  the  cause  in  which 
the  error  lay  which  was  sought  to  be  correct- 
ed, but  the  parties  thereto,  that  they  might 
be  summoned  to  appear  in  the  reviewing 
court.  But  the  'statutory  writ  of  error  or 
appeal,'  which  is  sued  out  as  a  matter  of 
right  in  the  court  rendering  the  judgment  on 
which  the  error  is  predicated,  is  in  no  sense 
the  commencement  of  a  new  proceeding  or 
action,  but  is  a  mere  continuation  of  the 
pending  proceeding  or  action,  being  its  trans- 
fer from  a  lower  to  a  higher  court  for  fur- 
ther proceedings."  Philadelphia  Mortgage 
&  Trust  Co.  V.  Palmer,  73  Pac  501,  502,  32 
Wash.  455. 

WRIT  OF  ERROR  CORAM  NOBIS 

The  function  of  a  "writ  of  error  coram 
nobis"  is  to  "vacate  a  judgment  in  the  court 
where  it  was  rendered,  by  bringing  some  fact 
to  'the  knowledge  of  that  court  which  was 
not  previously  known,  and  which,  if  known, 
would  have  prevented  the  rendition  of  the 
judgment."  On  such  a  writ  only  such  errors 
of  fact  can  be  assigned  as  are  consistent 
with  the  record  before  the  court  in  which 
the  case  was  tried.  Hadley  v.  Bernero,  78 
S.  W.  64,  67,  103  Mo.  App.  549. 

A  "writ  of  error  coram  nobis"  was  a 
common-law  remedy  to  review  a  judgment 
by  the  same  court  in  which  the  record  lies, 
for  error  of  fact  as  distinguished  from  er- 
rors of  law,  and  was  proper  at  common  law 
where  the  court  had  assumed  the  existence  of 
a  material  fact  which  did  not  exist,  and  the 
absence  of  which  de|>rived  the  court  of  pow- 
er to  attain  a  valid  result,  but  would  not 
lie  for  errors  arising  on  facts  submitted  to  a 
Jury,  referee,  or  to  the  court  as  a  trior  of 
fact,  nor  for  the  purpose  of  correcting  errors 
of.  law.  Cross  v.  Gould,  110  S.  W.  072,  676, 
131  Mo.  App.  585. 

WhUe  a  "writ  of  error  coram  nobis"  will 
lie  to  correct  a  judgment  for  an  error  in  fact 
tn  the  proceedings  of  a  court  of  record  it 
will  not  lie  to  enable  a  court  to  review  and 
revise  its  opinion.  Such  writ  lies  only  to 
correct  an  error  of  fact  not  appearing  upon 
the  face  of  the  record,  and  does  not  author- 
ize any  court  to  recall  its  adjudications  aft- 
er lapse  of  the  term.  State  v.  Stanley,  125 
S.  W.  475,  476,  225  Mo.  525. 

A  motion  to  vacate  a  judgment  because 
entered  after  the  death  of  the  party  against 
whom  it  was  rendered  and  supported  by  evi^ 
dance  dehors  the  record  takes  the  place  of 
the  common-law  "writ  of  error  coram  nobis," 
so  that,  where  death  did  not  appear  of  rec- 


ord but  had  to  be  shown  by  evidence,  the 
writ  of  error  coram  nobis  was  the  oommon- 
law  remedy.  State  ex  reL  Potter  v.  Riley, 
118  S.  W.  647,  651,  219  Mo.  667. 

The  "writ  of  error  coram  nobis"  lies  in 
the  same  court  which  rendered  the  judgment 
and  brings  its  own  judgment  before  it  for 
review  on  account  of  an  error  affecting  the 
validity  and  regularity  of  the  proceedings, 
and  which  was  not  brought  in  issue,  but  it 
does  not  lie  to  correct  matters  that  appear 
of  record,  nor  to  correct  the  recitations  of 
the  court's  own  records  with  the  records  be- 
fore it,  showing  where  an  entry  was  incor- 
rect. Under  Rev.  St  1899,  §  2931  (Ann.  St. 
1906,  p.  1689),  providing  that  no  final  judg- 
ment in  cases  for  divorce  shall  be  reversed  or 
modified  by  any  appellate  court  by  appeal  or 
writ  of  error  unless  the  appeal  was  granted 
during  the  term  at  which  the  judgment  was 
rendered,  or  unless  the  writ  of  error  was 
issued  within  60  days  after  judgment,  the 
judgment  as  made  in  an  action  for  divorce, 
though  not  properly  spread  on  the  record, 
cannot  be  appealed  from  except  during  the 
term,  and  cannot  be  touched  by  writ  of  error 
after  the  lapse  of  60  days,  and  a  writ  of  er- 
ror coram  nobis  applied  for  two  years  after 
judgment  will  be  denied,  since  it  will  not 
give  any  relief  because  of  lapse  of  time. 
Hartman  v.  Hartman,  133  S.  W.  669,  670, 154 
Mo.  App.  243. 

Writ    of    error    coram    ToMa    distiit- 
Snislied 

When  the  object  of  the  writ  is  to  correct 
an  error  of  fact  in  the  same  court  that  ren- 
dered a  judgment,  it  is  called  a  "writ  of 
error  coram  nobis,"  if  it  be  in  the  King's 
Bench,  and  a  "writ  of  error  coram  vobis"  if 
it  be  in  the  Common  Pleas.  These  writs 
differ  from  a  writ  of  error  in  two  particulars : 
(1)  They  contain  no  certiorari  clause,  for 
there  is  no  record  to  be  certified;  and  (2) 
they  have  no  return  day,  as  they  are  in  the 
nature  of  a  commission  only  to  the  court  to 
correct  error.  They  lie  for  errors  of  fact, 
and  for  errors  in  the  process,  or  through  the 
default  of  the  cleric,  but  do  not  lie  when 
the  error  is  in  the  judgment  of  the  court 
itself,  and  not  in  the  process.  The  writ  is 
called  a  "writ  of  error  coram  nobis"  in  the 
King's  Bench,  because  the  record  and  pro- 
ceedings are  stated  in  the  writ,  but  remain 
"before  us"  (coram  nobis) — that  is  in  the 
Court  of  King's  Bench — where  the  king  by 
a  fiction  of  law  is  supposed  to  preside  in  per- 
son. In  the  Common  Pleas,  where  the  king 
is  not  supposed  to  preside,  the  writ  is  called 
a  "writ  of  error  coram  vobis,"  because  the 
record  and  proceedings  are  stated  in  the 
writ  to  remain  '*l>efore  you"  (coram  vobisV — 
that  is,  the  khig's  justices.  The  judgment 
for  plaintiff  for  an  error  of  fact  on  a  writ 
coram  nobis  or  coram  vobis  is  that  the  Judg- 
ment be  revoked,  while  on  a  writ  of  error  It 
is  that  the  judgment  be  reversed.    Fugitt  y. 
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State,  37  South.  554,  655,  85  Miss.  94,  107 
Am.  St  Rep.  268,  3  Ann.  Gas.  326. 

WRIT  OF  EBROB  OOBAM  VOBIS 

Writ  of  error  coram  nobis  distinguished, 
see  Writ  of  Error  Coram  Nobis. 

"The  English  'writ  of  error  oOram  vobls' 
was  used  to  correct  mistakes  of  fact  or  er- 
rors in  process,  which  can  be  brought  to  the 
attention  of  the  court  in  which  they  were 
committed  by  means  of  this  writ,  but  can- 
not be  relied  upon  where,  the  error  is  In  the 
judgment  Itself,  or  wliere  the  question  relates 
to  the  power  of  the  court,  and  not  to  the 
mode  of  procedure.'*  United  States  t.  One 
Trunk  Containing  Fourteen  Pieces  of  Em- 
broidery, 155  Fed.  651,  652  (citing  Rolle, 
Abr.  p.  749,  and  Bronson  v.  Schulten,  104 
U.  S.  410,  26  li.  Ed.  797,  and  cases  therein 
cited). 

WRIT  OF  E8TBEPEMENT 

The  common-law  **wrlt  of  estrepement" 
was  designed  to  prevent  waste  after  Judg- 
ment obtained  in  a  real  action,  and  before 
possession  delivered.  The  scope  of  the  writ 
was  later  enlarged  by  statute  to  embrace  cas- 
es of  waste  pending  suit,  and  as  an  auxiliary 
to  cases  In  which  no  recovery  of  land  was 
sought,  as  actions  of  waste,  trespass,  etc. 
Brigham  v.  Overstreet,  128  Ga.  447,  57  S.  E. 
484,  488,  10  L.  R.  A.  (N.  S.)  452,  11  Ann. 
Cas.  75  (citing  3  Bl.  Comm.  225,  227,  228; 
Duvall  V.  Waters  [Md.]  1  Bland,  569,  18  Am. 
Dec.  350;    Jacob,  Law  Diet). 

WRIT  OF  EXEGUnON 

See  Execution  (Writ  of). 

WRIT  OF  HABEAS  CORPUS 

See  Habeas  Corpus. 

WRIT  OF  INQUIRT 

"A  *wrlt  of  Inquiry*  is  issued  In  no  cases 
except  in  actions  sounding  In  damages,  and 
only  for  the  purpose  of  ascertaining  the 
amount  of  the  plaintiff's  damages.  A  *wrlt  of 
inquiry*  in  common-law  practice  is  defined 
in  Black's  Law  Dictionary  to  be  a  writ  'which 
Issues  after  the  plaintiff  in  an  action  has 
obtained  a  Judgment  by  default  on  an  un- 
liquidated claim,  directing  the  sheriff,  with 
the  aid  of  a  jury,  to  inquire  into  the  amount 
of  the  plalntlff*s  demand  and  assess  his 
damages.*  Bouvler,  In  his  Law  Dictionary, 
defines  a  'writ  of  inquiry*  as  one  'sued  out 
by  a  plaintiff  in  a  case  where  the  defendant 
has  let  the  proceedings  go  by  default,  and  an 
interlocutory  judgment  has  been  given  for 
damages  generally,  where  the  damages  do  not 
admit  of  calculation.  It  Issues  to  the  sheriff 
of  the  county  in  which  the  venue  is  laid,  and 
commands  him  to  Inquire,  by  a  Juiry  of  12 
men,  concerning  the  amount  of  damages." 
The  same  definition,  in  very  much  the  same 
language,  of  a  'writ  of  inquiry,*  is  given  ^^ 
the  law  dictionaries  of  Rapalje  &  LawTftnce, 
Abbott,  Anderson,  and  BurrilL    *If  the  ftAHou 


sounds  in  damages  (according  to  the  techni- 
cal phrase) — that  is,  be  brought,  not  for 
specific  recovery  of  land,  goods,  or  sums  of 
money  (as  is  the  case  in  real  or  mixed  actions, 
or  the  personal  actions  of  debt  and  detinue), 
but  for  damages  only,  as  in  covenant,  tres- 
pass, etc. — and  if  the  issue  be  an  Issue  in  law, 
or  any  issue  In  fact  not  tried  by  jury,  then 
the  judgment  is  only  that  the  plaintiff  ought 
to  recover  his  damages,  without  specifying 
their  amount,  for,  as  there  has  been  no  trial 
by  jury  in  the  case,  the  amount  of  damages 
is  not  yet  ascertained.  The  judgment  is  then 
said  to  be  interlocutory.  On  such  Interlocu- 
tory judgment  the  court  does  not,  in  general. 
Itself  undertake  the  ofilce  of  assessing  the 
damages,  but  issues  a  *wrlt  of  Inquiry,*  direct- 
ed to  the  sheriff  of  the  county  wherd  the 
facts  are  alleged  by  the  pleadings  to  have  oc- 
curred, commanding  him  to  inquire  into  the 
amount  of  damages  sustained  by  the  oath  of 
12  good  and  lawful  men  of  his  county,  and  to 
return  such  inquisition,  when  made,  to  the 
court.  Upon  the  return  of  the  inquisition  the 
plaintiff  is  entitled  to  another  judgment,  viz., 
that  he  recover  the  amount  of  the  damages 
so  assessed;  and  this  is  called  'final  judg- 
ment.* Stephen  on  Pleading,  105.  Of  course, 
the  damages  are  assessed  under  the  Code  by 
the  jury  in  the  presence  of  and  under  the  di- 
rection of  the  judge.*'  Junge  v.  McKnight, 
49  S.  E.  474,  476,  137  N.  C.  285  (citing  Witt 
V.  Long,  93  N.  C.  388). 

WRIT  OF  MANDAMUS 

See  Mandamus. 

WRIT  OF  MANDATE 

See  Mandate  (In  Practice). 

WRIT  OF  NE  EXEAT 

See  Ne  Exeat. 

WRIT  OF  PERAMRTTLATION 

Though  und^  the  common  law  the  "writ 
of  perambulation**  issues  on  consent  of  both 
parties,  when  they  are  in  doubt  as  to  the 
bounds  of  their  respective  estates,  and  when 
thereis  no  dispute  as  to  the  title,  nor  the  right 
to  occupy  the  adjoining  tenements,  under  Re- 
vlsal  1905,  §S  325,  326  (Acts  1893,  p.  44,  c.  22), 
either  owner  where  there  is  a  disputed  boun- 
dary line  may  have  the  land  processioned 
without  the  other*s  consent  and  even  when 
the  question  of  title  may  become  incidentally 
involved.  Green  v.  Williams,  66  S.  B.  549, 
550,  •  144  N.  C.  60. 

WRIT  OF  POSSESSION 

A  "writ  of  possession**  la  now  generally 
employed  to  designate  any  writ  by  virtue  of 
which  the  sheriff  is  commanded  to  place  a 
person  in  possession  of  real  or  personal  prop- 
erty, and  there  may  be  a  fl.  fa.  clause  added 
thereto,  commanding  the  sheriff  to  levy  the 
damages  awarded  by  the  judgment.  Deculr 
V.  Loeb,.42  South.  955,  956,  118  La.  832  (cit- 
ing '2  Freem.  Ex*ns  [2d  Ed.]  |  43). 


WRIT  OF  PBOOEDENDO 


1352 


WBIX  OF  SUBPCENA 


WRIT  OF  PBOOEDENDO 

See  Procedendo. 

WRIT  OF  PROHIBITION 

See  Prohibition  (Writ  ol). 

WRIT  OF  RESTITUTION 

See  Restitution. 

WRIT  OF  REVIEW 

The  scope  of  the  "writ  of  review**  Is  to 
review  the  determination  of  the  lower  tribu- 
nal when  it  has  exceeded  its  Jurisdiction  or 
exercised  the  same  erroneously  in  making 
such  determination,  and  original  relief  cannot 
be  secured  thereby.  Elmore  v.  Tillamook 
County,  105  Pac  900,  001,  55  Or.  224. 

A  "writ  of  review**  brings  up  the  record 
of  the  tribunal  board,  or  body  whose  acts  are 
to  be  examined,  to  review  the  law  applicable 
to  the  case,  instead  of  to  examine  the  facts, 
except  in  so  far  as  an  examination  of  the 
facts  is  necessary  in  the  determination  of  the 
single  question  of  jurisdiction.  Lansdon  v. 
State  Board  of  Canvassers,  111  Pac.  133,  18 
Idaho,  506. 

A  "writ  of  review**  will  lie  only  when  the 
inferior  court  or  tribunal  has  exceeded  its 
Jurisdiction  or  exercised  Its  functions  ille- 
gally or  contrary  to  the  course  of  procedure 
applicable  to  the  matter  before  it  It  cannot 
be  used  as  a  substitute  for  an  appeal,  nor 
can  the  mere  error  of  an  inferior  court,  offi- 
cer, or  tribunal,  either  of  fact  or  of  law,  In 
the  exercise  of  rightful  Jurisdiction,  be  re- 
viewed or  considered  in  such  a  proceeding. 
Farrow  v.  Nevin,  75  Pac.  711,  713,  44  Or.  496. 

Under  the  express  terms  of  Rev.  St  § 
4968,  review  upon  a  "writ  of  review**  cannot 
extend' beyond  a  determination  whether  the 
inferior  tribunal,  board,  or  officer  has  regu- 
larly pursued  the  authority  given  such  tri- 
bunal, etc.  The  Supreme  Court  cannot  in- 
quire into  the  constitution^ty  of  a  revenue 
law  upon  a  writ  of  review  on  the  application 
of  a  private  citizen  in  a  matter  involving 
his  private  rights.  Under  a  writ  of  review, 
errors  and  mistakes  of  judgment  of  a  board 
as  to  the  value  of  property  that  it  is  au- 
thorized to  assess  cannot  be  reviewed;  nei- 
ther can  such  writ  be  Invoked  to  review  the 
facts  upon  which  the  Inferior  tribunal,  board, 
or  officer  acted,  except  to  ascertain  the  fact 
of  jurisdiction.  The  provisions  of  such  writ 
are  limited  to  a  review  of  questions  of  law 
invoked  in  the  matter,  and  the  court  must 
confine  its  inquiry  to  the  question  as  to 
whether  or  not  the  action  complained  of  was 
beyond  the  jurisdiction  conferred  on  the  tri- 
bunal, board,  or  officer.  On  such  writ  the 
Supreme  Court  cannot  review  the  question 
of  fact  as  to  whether  the  board  in  its  Judg- 
ment or  opinion  has  valued  the  railway,  tele- 
phone, and  telegraph  lines  at  less  than  their 
cash  value.  McConnell  v.  State  Board  of 
Equalization,  83  Pac  494,  496»  497,  U  Idaho, 
652. 


Certiorari 

"In  this  state  a  writ  of  certiorari  Is 
known  as  a  *writ  of  review.* "  Hager  t. 
Knapp,  78  Pac.  671,  673,  45  Or.  512  (citing 
B5  &  C.  Comp.  i  594). 

A  "writ  of  review**  is  substantially  the 
common-law  remedy  by  certiorari.  Gue  v. 
City  of  Eugene,  100  Pac.  254,  255,  63  Or.  282. 

The  "writ  of  review"  bears  the  same  re- 
lation to  our  system  of  civil  procedure  that 
the  writ  of  certiorari  sustained  to  the  com- 
mon law,  the  name  only  of  the  latter  having 
been  changed  by  statute,  and,  like  the  ancient 
mode  of  procedure,  the  modern  writ  merely 
brings  up  the  record.  McAnish  v.  Grant,  74 
Pac.  396,  397,  44  Or.  57. 

The  statutory  **writ  of  review**  is  sub- 
stantially the  same  as  the  common-law  writ 
of  certiorari,  and  will  lie  when  an  Inferior 
court  or  tribunal  has  exceeded  its  jurisdic- 
tion, or  exercised  its  Judicial  functions  il- 
legally or  contrary  to  the  course  of  procedure 
applicable  to  the  matters  before  it.  Oregon 
R.  &  Nav.  Co.  V.  Umatilla  County,  81  Pac. 
352,  355,  47  Or.  198. 

The  "writ  of  review,"  by  B.  &  C.  Comp. 
§  594,  made  substantially  the  same  as  the 
common-law  writ  of  certiorari,  is  a  si)ecial 
proceeding;  and  under  section  597  the  only 
inquiry  proper  upon  a  return  to  the  writ 
is  a  question  of  law,  in  the. examination  of 
which  the  parties  are  not  entitled  to  a  Jury 
trial,  so  that  the  existence  of  a  remedy  by 
court  of  review  does  not  necessarily  exclude 
a  remedy  in  equity.  Hall  ▼•  Dnnn,  97  Pac 
811,  818,  52  Or.  475,  25  L.  R.  A.  (N.  S.)  193. 

The  "writ  of  review**  granted  by  a  court 
of  superior  authority  or  by  a  judge  thereof 
on  petition,  which,  as  provided  by  B.  &  C 
Comp.  §  596,  describes  with  certainty  the 
Judicial  functions  claimed  to  have  been  ex- 
ercised to  the  substantial  injury  of  plaintifTa 
right,  and  which  sets  forth  the  errors  alleged 
to  have  been  committed,  is  substantially  the 
common-law  remedy  of  certiorari  Curran 
V.  State,  99  Pac.  420,  421,  63  Or.  154. 

The  "writ  of  review'*  is  substantially  the 
common-law  certiorari,  but  under  the  ex- 
press  provisions  of  B.  &  C.  Comp.  1901,  {{ 
595,  603,  it  lies  only  to  review  a  determina- 
tion of  the  proceeding,  and  not  from  an  in- 
terlocutory order,  nor  to  remove  a  cause  for 
hearing  in  another  court;  while  at  common 
law  certiorari  was  used  both  as  a  writ  of 
review  after  final  judgment,  and  also  for 
removing  the  entire  cause  at  any  stage  for 
hearing  and  determination  in  the  upper 
court.  Holmes  y.  Cole,  94  Pac  964,  965»  U 
Or.  483. 

WRIT  OF  SOIBE  FACIAS 

See  Scire  Facias. 

WRIT  OF  SUBPGBNA 

See  Sul^oena. 
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WBIT  OF  SUPEBSEDQA8 

See  Supersedeas. 

WBIT  OF  8UFEBVI80RT  OONffBOI* 

See  Supervisory  Ck>ntroL 

WBIT  OF  WASTE 

See  Waste  (Writ  of). 


WRITE— WRITING 

See  Decision  In  Writing;    Public  Writ- 
ing. 

A  requirement  that  a  poll  clerk  shall 
**wrlte  his  name"  on  the  backs  of  ballots  is 
equivalent  to  a  requirement  that  his  name 
shall  be  there  written  in  his  own  handwrit- 
ing. Kirkpatrick  v.  Board  of  Canvassers,  44 
S.  B.  465,  469,  53  W.  Va.  275. 

Ditto  VBtmrkm 
Under  Rev.  St  1908,  {  4096,  requiring 
that  the  date  of  signing  the  petition  for  a 
local  option  election  and  the  residence  ad- 
dress of  the  signer  shall  be  written  opposite 
his  name,  the  use  of  ditto  marks  is  permis^ 
Bible,  for  ''writing"  consists  of  any  symbols 
generally  used  to  transmit  ideas,  and  as  no 
particular  style  is  required,  ditto  marks, 
which  are  to  be  read  as  a  repetition  of  the 
line  above,  and  are  as  much  a  part  of  the 
English  language  as  punctuation  marks,  may 
be  used.  People  ex  rel.  Arfman  v.  Newell, 
113  Pac  643,  646,  49  Colo.  349  (citing  3 
Words  and  Phrases,  p.  2141). 

Crosses  and  marks  made  as  signatures 
to  documents  were  "writings,"  within  the 
meaning  of  the  statutes  relating  to  compari- 
son of  writings  by  experts.  The  statutes 
do  not  purport  and  were  not  intended  to 
change  the  meaning  of  the  word  "writings." 
Ausmus  V.  People,  107  Pac.  204,  212,  47  Colo. 
167,  19  Ann.  Cas.  491  (citing  Lawson,  Ex. 
Ev.  p.  296). 

Pasters 

Under  Rev.  Laws  1905,  §  275,  subsec.  3, 
providing  that  a  voter  may  write  other 
names  in  the  blank  spaces  under  the  printed 
names  of  candidates,  authorizes  the  use  of 
pasters  for  that  purpose ;  the  words  *'wrlte" 
and  "written,"  as  used  therein,  including  any 
mode  of  representing  words  or  letters,  as 
provided  by  Rev.  Laws  1905,  §  5514,  subsec. 
24.  Snortum  v.  Homme,  119  N.  W.  59,  106 
Minn.  464. 

PrintinK  and  typewriting 

The  word  "signature"  being  defined  as 
"the  act  of  putting  down  a  man's  name  at 
the  end  of  an  instrument  to  attest  its  valid- 
ity" (Bouvier's  Law  Diet  Ut  "Signature"), 
and  "writing"  as  "words  traced  with  a  pen, 
or  stamped,  printed,  engraved,  or  made  legi- 
ble by  any  other  device"  (Anderson's  Law 
Diet  tit  "Writing"),  it  was  held  that,  an 
attorney   in  fact  being  authorized  to  sign 


a  lemonstrance  against  the  issue  of  a  liquor 
license,  it  was  immaterial  that  he  did  so  by 
typewriter.  Ardery  v.  Smith,  73  N.  E.  840, 
841,  35  Ind.  App.  94  (cittng  Hamilton  v.  State, 
2  N.  E.  299,  103  Ind.  96,  53  Am.  Rep.  491). 

Rev.  St  1892,  i  5916,  provides  that  every 
last  will  and  testament  shall  be  in  "writing," 
and  may  be  handwritten  or  typewritten. 
Held,  that  the  word  "writing,"  In  such  sec- 
tion, included  printing.  Sears  v.  Sears,  82 
N.  E.  1067,  1069,  77  Ohio  St  104,  17  L.  R.  A. 
(N.  S.)  353,  11  Ann.  Cas.  1008. 

Under  Code  1907,  §  6845,  making  It  an 
offense  for  a  person  to  enter  into  any  con- 
tract in  writing  for  services  with  fraudulent 
intent,  etc.,  the  word  "writing"  includes 
printing.  Frazier  v.  State,  49  South.  245,  150 
Ala.  1.     ' 

"The  great  increase  in  the  use  of  print- 
ing for  all  forms  of  instruments,  such  as 
deeds,  bonds,  tickets,  tokens  for  the  payment 
of  goods,  etc.,  have  seemed  to  demand  that 
where,  either  by  the  common  law  or  by 
statute  such  instruments  are  required  to  be 
in  writing,  the  term  'writing*  should  be  held 
to  include  printing  as  well  as  script."  Ben- 
son V.  McMahon,  8  Sup.  Ct  1240,  127  U.  S. 
457,  32  L.  Ed.  234. 

Typewriting  has  largely  taken  the  place 
of  handwriting,  and  may  be  considered  as 
handwriting,  and  the  service  of  a  typewritten 
notice  under  the  Employers'  Liability  Act  is 
the  service  of  a  notice  in  **writing."  Hunt  v. 
Dexter  Sulphite  Pulp  &  Paper  Co.,  91  N.  Y. 
Supp.  279,  283,  100  App.  Div.  119. 

SHortliand 

An  oral  charge  of  the  court,  taken  down 
by  the  stenographer  in  the  employ  of  both 
parties  to  repgrt  the  proceedings  in  the  cause, 
Is  in  "writing,"  within  Laws  1903,  p.  120,  c. 
81,  S  1»  subd.  4,  providing  that  on  request  of 
either  party  the  charge  must  be  in  writing, 
and  that  a  stenographic  report  thereof  shall 
be  considered  a  charge  in  writing.  Sturgeon 
V.  Tacoma  Eastern  R.  Co.,  98  Pac.  87,  51 
Wash.  124. 

A  certificate  in  shorthand  attached  to 
the  shorthand  report  of  a  trial,  signed  by 
the  judge  and  reporter,  and  filed  with  the 
clerk,  is  not  a  certificate,  within  Code,  S§ 
3675,  3749,  3752,  3753,  requiring  the  report  of 
trial  to  be  certified  by  the  judge  and  report- 
er, etc.;  shorthand  characters  not  being 
"writing."  Howerton  v.  Augustine,  132  N. 
W.  814,  815,  153  Iowa,  17. 


A  stenographer  employed  by  both  parties 
to  report  a  trial  is  virtually  under  the  di- 
rection of  the  court,  and  hence,  the  court's 
charge  having  been  reported  by  such  ste- 
nographer, the  same  was  in  "writing,"  within 
Laws  1903,  p.  120,  c.  81,  §  1,  subd.  4,  provid- 
ing that  on  request  of  either  party  the  charge 
must  be  in  writing,  but  that  a  stenographic 
1  report  thereof  shall  be  considered  a  charge  in 
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writing.    ColHns  v.  HnffxDan,  83  Paa   220, 
223,  48  Wash.  184. 

The  notes  of  a  stenographer  were  not 
"writing,"  within  the  meaning  of  a  statute 
providing  that  "in  equitable  actions,  wherein 
issues  of  fact  are  Joined,  all  the  eyidence  of- 
fered In  the  trial  shall  be  taken  down  in  writ- 
ing, or  the  court  may  order  the  evidence,  or 
any  part  thereof,  to  be  taken  in  the  form 
of  depositions,  etc.  Richardson  y.  Fitzgerald, 
109  N.  W.  866,  867,  132  Iowa,  253  (citing 
Smith  V.  Wellslager,  74  N.  W.  914,  105  Iowa, 
140;  Dwyer  v.  Rock,  87  N.  W.  495,  115  Iowa, 
722). 

WRITIira-WRITINGS 

See  Comparison  of  Writings. 

"The  word  'writing,'  when  not  used  in 
connection  with  analogous  words  of  more 
special  meaning,  is  an  extensive  term,  and 
may  be  construed  to  denote  a  letter  from 
one  person  to  another.  But  such  is  not  its 
ordinary  and  usual  acceptation.  Neither  in 
legislative  enactments  nor  in  common  inter- 
course are  the  two  terms  'letter'  and  'writ- 
ing' equivalent  expressions.  When  in  ordi- 
nary intercourse  men  speak  of  mailing  a 
'lettet*  or  receiving  by  mall  a  'letter,'  they 
do  not  say  mall  a  'writing'  or  receive  by  mail 
a  'writing.'  In  law  the  term  'writing*  Is 
much  more  frequently  used  to  denote  legal 
Instruments,  such  as  deedd,  agreements,  mem- 
oranda, bonds  and  notes,  etc.  In  the  stat- 
ute of  frauds  the  word  occurs  in  that  sense  In 
nearly  every  section.  And  In  the  many  dis- 
cussions to  which  this  statute  has  given  ri8e^ 
these  Instruments  are  referred  to  as  'the 
writing'  or  'some  writing.'  But  in  its  most 
frequent  and  most  familiar  sense  the  term 
'writing'  is  applied  to  books,  pamphlets  and 
the  literary  and  scientific  productions  of  au- 
thors. As  for  instance  in  that  clause  in  the 
United  States  Constitution  which  provides 
that  Congress  shall  have  power  'to  promote 
the  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respec- 
tive writings  and  discoveries.*"  U.  S.  v. 
Chase,  135  U.  S.  255,  258,  10  Sup.  Ct.  756, 
34  L.  Ed.  117. 

A  memorandum  made  by  the  owner  of 
real  estate  which  shows  the  price  of  the  prop- 
erty, but  which  does  not  set  forth  any  agree- 
ment or  terms  of  any  agreement,  Is  not  a  suf- 
ficient writing,  within  Civ.  Code,  §  1624,  subd. 
0,  providing  that  an  agreement  employing  an 
agent  to  sell  real  estate  for  compensation 
must  be  In  "writing."  Beaver  v.  Continental 
Building  &  Ix)an  Ass*n,  116  Pac.  1105,  1106, 
15  Cal.  App.  190. 

The  word  "writing,"  as  used  In  Code 
1887,  §  2472,  which  protects  a  subsequent 
purchaser  under  a  contract  not  required  to  be 
recorded  to  the  extent  of  the  payments  made 
when  he  receives  notice  of  the  prior  unre- 
corded deed  or  writing,  etc.,  refers  to  con- 


tracts in  writing  by  wUch  a  party  acqulies 
some  interest,  not  to  judgments  by  which  a 
party  acquires  a  mere  lien  upon  land.  Ful- 
kecson's  Adm'z  T.  Taylor,  46  S.  B.  309,  311« 
102  Va.  314. 

An  Indorsement  on  a  note  Is  within  the 
letter  and  spirit  of  Rev.  St.  1899,  i  2019 
(Ann.  St  1906,  p.  1344),  providing  that  every 
Instrument  partly  printed  and  partly  writ- 
ten, or  wholly  printed  with  a  written  signa- 
ture thereto,  and  every  signature  of  an  in- 
dividual, firm,  or  corporate  body,  and  every 
writing  purporting  to  be  such  signature,  shall 
be  deemed  a  "writing,"  within  the  meaning 
of  the  act.  State  v.  Carragln,  109  S.  W.  553, 
559,  210  Mo.  351,  16  L.  R.  A.  (N.  8.)  661. 

In  oopyriffht  law 

The  word  "writings,"  with  reference  to 
protection  by  copyright,  Is  not  limited  to  the 
actual  script  of  the  author,  but  Includes  his 
printed  books,  and  all  forms  of  writing,  print- 
ing, engraving,  etching,  etc.,  by  whidh  the 
ideas  in  his  mind  are  given  visible  ezprea- 
sion.  A  photograph  which  Is  not  Mily  a 
light-written  picture  of  some  object,  but  also 
an  expression  of  an  Idea,  or  thought,  or  con- 
ception of  the  one  who  takes  it.  Is  a  "writ- 
ing" within  the  constitutional  sense,  and  a 
proper  subject  of  copyright.  American  Mu- 
toscope  &  Biograph  Co.  v.  Edison  Mfg.  Co., 
137  Fed.  262,  265. 

Const.  U.  S.  art  1,  |  8,  gives  Congress 
power  to  promote  the  progress  of  science  and 
useful  arts  by  securing  for  a  limited  time  to 
authors  and  Inventors  an  exclusive  right  to 
their  "writings"  and  dlsooverlea  Held,  that 
the  word  "writings"  Includes  maps,  charts, 
engravings,  etchings,  prints,  paintings,  draw- 
ings, cromos,  statues,  models,  designs,  photo- 
graphs, and  the  negatives  thereof,  dramatiza- 
tions! of  copyrighted  works,  and  may  also  be 
extended  to  moving  pictures,  tending  to  re- 
produce an  artist's  conception  of  an  author's 
situation  as  described  In  words.  Harper  ft 
Bros.  V.  Kalem  Co.,  160  Fed.  61,  64,  94  C.  C. 
A.  429. 

The  meaning  of  the  word  "writings," 
as  employed  in  the  constitutional  provision 
giving  authors  the  benefit  of  what  they  have 
written,  has  been  expressly  defined  to  Include 
all  forms  of  writing,  printing,  engraving,  etch- 
ing, etc.,  by  .which  Uie  ideas  in  the  mind  of 
the  author  are  given  visible  expression.  The 
restricted  definition  of  the  word  "writings" 
does  not  It  Is  thought,  permit  the  Inclusion 
In  section  4952  of  the  Revised  Statutes  of  a 
musical  conception,  or  the  Inclusion  of  collat- 
ed musical  sounds  or  expressions  of  a  musi- 
cal composition.  The  wcH'ds  of  the  statute 
have  reference  to  the  tangible  object  that  ap- 
peals to  the  sense  of  sight,  and  that  which  is 
susceptible  of  being  reproduced  by  printing, 
copying,  publishing,  etc.  The  word  ••writ- 
ings" refers  to  musical  compositions  as  em- 
ployed In  Rev.  St  U.  S.  §  4952,  Is  restricted 
to  a  writing,  as  that  word  is  defined,  and 
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wotild  not  include  a  composition  of  music 
perforated  for  reproduction  by  mecbanism. 
White-Smith  Music  Pub.  Go.  y.  Apollo  Co., 
139  Fed.  430,  431. 

In  OTiminal  ImW 

The  word  "writing,"  as  used  in  Pen. 
Code  1910,  i  249,  making  it  an  offense  for  any 
person,  by  color  of  any  counterfeit  writing,  to 
obtain  from  any  person  money  or  other  valu- 
able things,  includes  a  "check."  Saffold  v. 
State,  75  S.  B.  338,  339, 11  Ga.  App.  329. 

An  indictment  for  forgery  of  a  writing 
"or"  paper  did  not  describe  the  instrument  in 
the  alternative,  since  the  words  "writing" 
and  "paper"  when  connected  disjunctively 
clearly  amount  to  the  same  thing,  a  written 
instrument  Blais  v.  State,  126  S.  W.  1064, 
1065,  94  Ark.  327. 

In  postal  laws 

The  term  "writing,"  in  the  federal  stat- 
ute prohibiting  the  mailing  of  obscene  writ- 
ings, includes  a  letter  inclosed  in  a  sealed  en- 
velope. United  States  v.  Gaylord,  17  Fed. 
438,  441. 

WKlTUiO  OBUOATORT 

The  words  "writing  obligatory"  imply  a 
written  contract  under  seal.  Smith  v.  Wo- 
man's Medical  College  of  Baltimore  City,  72 
Atl.  1107,  1108,  110  Md.  441 ;  Kidd  v.  Beck- 
ley,  60  S.  B.  1089,  1090,  64  W.  Va.  80  (citing 
8  Words  and  Phrases,  p.  7543). 

Where  a  subscription  paper  is  headed 
with  merely  the  title,  character,  authorship, 
and  price  of  a  book,  followed  by  the  word 
'^subscribers,"  a  name  written  under  "sub- 
scribers" clearly  imports  a  promise  to  take  a 
copy  of  the  book  and  pay  the  price  indicated, 
and  constitutes  a  "writing  obligatory,"  within 
the  meaning  of  Bums*  Ann.  St.  1901,  §  2354, 
defining  forgery.  State  v.  Hazzaird,  80  N.  £. 
149,  168  Ind.  163. 

WRITTEN  AOCEPTANGJB  OF  RENEW- 
AIi  OF  LEASE 

Under  a  lease  providing  for  a  renewal 
on  the  same  terms,  if  the  lessees  signified  ac- 
ceptance in  writing,  where  a  member  of  the 
lessee  firm  forwarded  to  the  lessor  by  reg- 
istered mail  a  letter  inclosed  in  one  of  the 
firm's  business  envelopes,  with  the  firm  name 
and  address  in  the  corner,  reciting  a  descrip- 
tion of  the  lease,  and  stating  that  H.  G.  & 
Co.,  as  the  lessee  vfirm,  "elects  to  avail  itself 
of  the  renewal  privilege  and  requests  the  con- 
tinuance of  the  lease  for  a  new  term,"  such 
notice  was  sufficient,  though  no  signature 
was  subscribed  thereto.  Wiener  v.  H.  Graff 
&  Co.,  95  Pac.  167,  170,  7  Cal.  App.  5&0- 

WRITTEK  BALLOTS 

Rev.  Laws,  c.  11,  §  270,  and  St.  1905,  p. 
234,  c.  313,  §  2,  providing  for  the  use  of  vot- 
ing machines  at  elections,  whereby  the  voter 
trusts  to  the  accuracy  of  the  machine,  whose 
workings  he  cannot  see,  is  unconstltutirv  a\ 


under  Const,  pt.  2,  a^rt  8,  c.  1,  {  3,  providing 
that  representatives  shall  be  chosen  by  '•writ- 
ten votes" ;  the  method  of  voting  by  machine 
being  entirely  unlike  the  writing  of  a  name 
of  chosen  candidates  upon  a  piece  of  paper, 
and  its  deposit  in  a  box,  to  be  afterwards 
taken  out  and  counted.  Nichols  v.  Minton, 
82  N.  E.  50,  196  Mass.  410,  124  Am.  St.  Rep. 
668,  12  L.  R.  A.  (N.  S.)  280. 

WRITTEN     CHARGE     OR     IlfSTRUO- 
TION 

A  submission  of  special  issues  to  the 
Jury,  as  authorized  by  Rev.  St.  1895,  arts. 
1331-1333,  constitutes  a  "written  charge," 
provided  for  by  article  1316,  as  amended  by 
Acts  1903,  c.  39.  Adams  v.  Burrell  (Tex.)  127 
S.  W.  581,  584. 

Under  Bums'  Ann.  St  1908,  {  2136,  subd. 
5,  accused,  on  requesting  the  court  to  charge 
in  writing,  has  the  absolute  right  to  written 
instructions.  The  act  of  the  court  reporter  in 
taking  down  the  oral  instructions  does  not 
convert  them  into  "written  instructions" ;  but 
where  accused  consented,  on  the  jury  coming 
in  for  further  instructions,  to  the  reading  by 
the  reporter  of  the  oral  instructions  given,  he 
waived  his  right  to  written  instructions.  Le- 
seuer  v.  State,  95  N.  B.  239,  241, 176  Ind.  448. 

WRITTEN  OONSENT 

A  wife's  signature  as  a  witness  to  a  con- 
tract for  the  sale  of  her  husband's  real  es- 
tate, she  being  in  no  way  referred  to  in  the 
contract  as  a  party,  is  not  a  "written  con- 
sent" to  the  sale,  within  Rev.  Laws  1905,  § 
3648,  giving  a  wife  one-third  interest  in  all 
real  estate  owned  by  her  husband,  to  the  sale 
of  which  she  has  not  consented  in  writing. 
Stromme  v.  Rieck,  119  N.  W.  948,  950,  107 
Minn.  177,  131  Am.  St.  Rep.  452. 

WRITTEH  OONSTITimON    . 

*'A  'written  constitution*  is,  in  every  In- 
stance, a  limitation  upon  the  powers  of  gov- 
ernment in  the  hands  of  agents.  For  there 
never  was  a  written  republican  constitution 
which  delegated  to  functionaries  all  the  la- 
tent powers  which  He  dormant  in  every  na- 
tion, and  are  boundless  in  extent  and  incapa- 
ble of  definition.  State  v.  Braxton  County 
Court,  55  S.  E.  382,  384,  60  W.  Va.  339. 

A  "written  constitution,"  while  in  every 
instance  a  limitation  upon  the  powers  of  gov- 
ernment in  the  hands  of  its  agents,  is  also  a 
delegation  and  grant  of  power,  and  a  limita- 
tion of  the  exercise  of  the  power  granted. 
Ex  parte  Anderson,  81  S.  W.  973,  981,  46  Tex. 
Cr.  R.  372. 

"A  'written  constitution*  is  the  funda- 
mental expression  of  the  sovereign  will.  Un- 
der our  form  of  government,  that  sovereign 
will  resides  in  the  people.  A  written  consti- 
tution is  not  only  the  direct  and  basic  ex- 
pression of  the  sovereign  will,  but  it  is  the 
absolute  rule  of  action  and  decision  for  all 
departments  and  offices  of  government  in^re- 
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spect  to  all  matters  covered  by  It,  and  most 
control  as  it  is  written  until  it  shall  be  chang- 
ed by  the  authority  that  established  it 
♦  ♦  ♦  The  logical  corollary  of  the  propo- 
sition that  the  Constitution  Is  the  supreme 
law  of  the  land  is  that  the  power  to  legislate 
is  a  purely  delegated  one,  derived  from  the 
Constitution  and  controlled  by  it"  Wright 
V.  Hart  75  N.  E.  404,  405,  182  N.  Y.  &30,  2 
L.  R.  A.  (N.  S.)  338,  3  Ann.  Cas.  263. 

WRITTEN     CONTRACT     OB     AOREE- 
BfENT 

Partly   written   contract  as  parol   con- 
tract, see  Parol  Contract 

A  "written  contract"  has  been  defined  as 
"one  which  in  all  its  terms  is  in  writing." 
Bishop  on  Cont  (Enlarged  Ed.)  §  163.  The 
signature  of  both  parties  is  not  always  a  nec^ 
essary  requisite  to  a  written  contract  Na- 
tional Cash  Register  Co.  v.  Lesko,  58  Ati.  967, 
968,  77  Conn.  276. 

Where  a  written  instrument  purports  to 
set  forth  the  mutual  obligations  of  a  con- 
tract, and  is  unilateral  in  form  and  signed  by 
one  party  only,  who  delivers  it  to  the  other 
party,  who  accepts  it  as  the  contract  the  in- 
strument is  a  "written  contract."  McDer- 
mott  V.  Mahoney,  115  N.  W.  32,  85, 139  Iowa, 
292  (citing  Attix  v.  Pelan,  5  Iowa,  336 ;  Dows 
V.  Morse,  17  N.  W.  495,  62  Iowa,  231 ;  Sellers 
V.  Greer,  50  N.  E.  246,  172  111.  549,  40  L.  R. 
A.  589 ;  Vogel  v.  Pekoe,  42  N.  E.  386,  157  Dl. 
339,  30  L.  R.  A.  491 ;  Horn  v.  Hansen,  57  N. 
W.  315,  56  Minn.  43,  22  L.  R.  A.  617 ;  Blgler 
V.  Baker,  58  N.  W.  1026.  40  Neb.  325,  24  L. 
R.  A.  255;  Graves  v.  Smedes*  Adm*r  IKy.]  7 
Dana,  344;  Woodlock  v.  Meyerstein,  5  Mo. 
App.  591). 

An  ordinance  offering  to  let  the  right  to 
construct  and  operate  a  telephone  system  in 
a  city  to  the.  one  offering  therefor  at  a  public 
bidding  the  greatest  percentage  of  its  gross 
earnings  and  a  bond  given  by  the  successful 
bidder  accepting  the  provisions  of  the  ordi- 
nance together  constitute  a  contract  "in  writ- 
ing," within  the  meaning  of  Rev.  St.  1899,  { 
6759,  requiring  contracts  with  cities  and 
counties  to  be  in  writing.  City  of  California 
V.  Bunceton  Telephone  Co.,  87  S.  W.  604,  605, 
112  Mo.  App.  722. 

Where  a  customer  verbally  engaged  a 
stock  dealer  to  buy  or  sell  stocks,  and  after 
the  purchase  or  sale  had  been  made,  received 
from  him  a  ticket  setting  forth  the  transac- 
tion, but  unsigned  by  the  parties,  the  ticket 
was  not  a  "written  agreement,"  the  effect  of 
which  could  not  be  varied  by  extrinsic  evi- 
dence. Plcard  V,  Beers,  81  N.  E.  246,  248, 
195  Mass.  419. 

Receipts  are  not  within  the  rule  prohibit- 
ing oral  evidence  to  vary  or  contradict  a 
"written  agreement"  Beall  v.  Hudson  Coun- 
ty Water  Co.,  185  Fed.  179,  181. 

To  be  a  "written  contract"  within  the 
statjite  of  frauds,  the  whole  contract  of  in-, 


surance  must  be  in  writing,  and  mnat  be 
signed  by  the  insurer.  Delaware  Ins.  Co.  ▼. 
Pennsylvania.  Fire  Ins.  Co.,  55  S.  E.  330.  334, 
126  Ga.  380,  7  Ann.  Cas.  1134. 

A  writing  reading:  "100  cases  eggs  3,000 
— ^19c.  •  ♦  ♦  He  to  pay  interest  at  6  per 
cent  on  amount  exceeding  deposits  of  $1 
per  case" — is  notliing  more  than  a  mere  "bin 
of  parcels,*'  with  a  statement  of  interest  to 
be  charged,  and  not  a  "contract  in  writing" ; 
and  hence  parol  evidence  as  to  what  the 
terms  of  the  contract  were  was  admissible 
North  Packing  &  Provision  Co.  r.  Lynch,  81 
N.  E.  891,  892,  196  Mass.  204. 

A  shipping  order  signed  by  the  shipper 
and  accepted  by  the  defendant  becomes  a 
"contract  in  writing"  between  the  parties  as 
fully  and  completely  as  if  the  carrier  had 
signified  its  acceptance  in  writing.  Michi- 
gan Cent.  R.  Co.  v.  Chicago  Electric  Vehicle 
Co.,  124  111.  App.  158,  160. 

Though  an  offer  of  a  reward  by  publi- 
cation for  the  "discovery"  of  a  criminal  be- 
comes a  valid  contract  between  the  offerer 
and  those  who  accept  it  by  performance  up- 
on the  discovery  required,  it  does  not  become 
a  "contract  in  writing."  Cunningham  v. 
Fiske,  83  Pac.  789,  13  N.  M.  331. 

A  subscription  for  shares  of  stock  in  a 
corporation  is  a  "contract  in  writing."  Col- 
lins V.  Southern  Brick  Co.,  123  S.  W.  662, 653, 
92  Ark.  504,  135  Am.  St  Rep.  197,  19  Ann. 
Cas.  882  (quoting  and  adopting  1  Morawets, 
Corp.  {  77). 

A  contract  created  by  the  indorsement 
and  delivery  of  a  negotiable  promissory  note 
Is  a  "contract  In  writing,"  and  is  not  open  to 
contradiction  or  susceptible  of  annulment  by 
a  separate  contemporaneous  agreement  al- 
though also  in  writing,  unless  at  least  the 
terms  of  the  latter  plainly  disclose  that  the 
parties  so  intended.  Crllly  y.  Galilee,  148 
Fed.  835,  836,  78  C.  C.  A.  525  (citing  Maj> 
tin  T.  Cole,  104  U.  S.  30,  26  U  Ed.  647). 

Contract  as  importing 

See  Contract 

WRITTEN  DEMAND 

Code  1907,  §  5747,  provides  that,  on  fore- 
closure, possession  of  the  land  must  be  de- 
livered to  the  purchaser,  within  10  days  aft- 
er sale,  by  the  debtor,  if  In  his  possession,  or 
by  any  one  holding  under  him  by  privity  of 
title,  if  in  his  possession,  on  written  demand 
of  the  purchaser  or  his  vendee.  Held,  that  a 
**written  demand*'  required  by  such  secticHi 
must  be  served  on  the  debtor  to  bar  his  right 
to  redeem,  and  that  a  mere  reading  to  blm 
of  an  alleged  written  demand  was  insuflS^ 
dent  Hutchison  v.  Flowers,  57  South.  719, 
720,  175  Ala.  651. 

WRITTEN  EVIDENOE 

Stenographers'  notes  are  ''written  evi- 
dence," within  Code,  f  4466,  providing  that, 
''where  the  action  of  the  osurt  [lor  oon- 
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tempt]  is  founded  on  evidence  given  by  oth- 
ers, such  evidence  must  be  in  writing  and 
filed  and  preserved."  Hatlestad  v.  Hardin 
County  District  Court,  114  N.  W.  628,  629, 
137  Iowa,  146. 

WRITTEN  INSTRUMENT 

Abbott  defines  "written  instrument'*  as 
"something  reduced  to  writing  as  a  means  of 
evidence."  Bouvler  (16th  Ed.)  1064,  says: 
*'An  instrument,  in  the  ordinary  accepted 
sense,  is  k  document  or  writing."  Burrill 
says:  "A  writing,  as  the  means  of  giving 
formal  expression  to  some  act;  a  writing 
expressive  of  some  act  (and  this  is  the  def- 
inition adopted  by  Webster  as  expressing 
the  legal  meaning  of  the  word)."  People  v. 
Rouss,  118  N.  X.  Supp.  433,  439,  63  Misc.  Rep. 
135. 

Where  a  note  was  given  for  the  right 
to  sell  a  patent  right  and  patented  articles, 
a  subsequent  written  admission  by  one  of  the 
signers  that  he  had  received  full  considera- 
tion for  the  note  was  not  a  contract  nor  a 
"written  instrument,"  within  Civ.  Code  1895, 
§  5201,  providing  that  parol  contemporaneous 
evidence  is  inadmissible  to  contradict  the 
terms  of  a  valid  written  Instrument.  Crook- 
er  V.  Hamilton,  59  S.  E.  722,  723,  3  Ga.  App. 
190. 

A  pledge  of  notes  secured  by  a  trust  deed 
executed  by  a  corporation  to  a  bank  as  collat- 
eral security  for  a  loan  to  the  payee  of  the 
notes,  not  being  in  writing,  was  not  within 
Rev.  St  Mo.  1909,  §  2809,  requiring  record  of 
any  "instrument  in  writing"  by  which  real  es- 
tate may  be  affected.  Sturdivant  Bank  v. 
Schade,  195  Fed.  188,  195,  115  C.  C.  A.  140. 

The  "instrument  of  writing"  on  which 
the  claim  of  the  beneficiary  under  a  trust 
deed  for  taxes  paid  on  the  land  against  the 
estate  of  the  mortgagor  was  founded,  with- 
in the  meaning  of  Rev.  St.  1908,  §  7212,  re- 
quiring the  filing  in  the  county  court  of  the 
"instrument  of  writing"  whereon  a  claim 
against  an  estate  is  founded,  was  the  cov- 
enant of  the  trust  deed,  which  required  the 
mortgagor  to  pay  all  costs  of  the  trust,  in- 
cluding money  advanced  for  taxes,  and  not 
the  tax  receipts  or  the  secured  notes,  so  that 
the  covenant  in  the  tax  deed  must  be  exhib- 
ited in  probate  court.  Gilmour  v.  First  Nat 
Bank  of  Central  City,  121  Pac.  767,  768,  21 
Colo.  App.  301. 

Agreement  to  purchase  fltock 

The  obligation  of  one  of  several  persons 
uniting  in  the  purchase  of  corporate  stock  un- 
der a  contract  stipulating  that  each  of  them 
shall  be  Interested  in  the  proportion  that  the 
number  of  shares  subscribed  for  by  him 
bears  to  the  total  number,  and  that  each 
shall  share  in  the  profits  and  losses  In  the 
same  proportion,  is  contractual,  and  where 
the  stock  is  purchased  In  accordance  with  the 
contract  and  within  the  time  specified,  j^is 


obligation  to  pay  his  proportionate  share  is 
founded  on  a  "written  instrument,"  within 
Comp.  Laws  1907,  §  2875,  subd.  2,  limiting 
actions  founded  on  written  Instruments.  Mc- 
Millan V.  Whitley,  113  Pac.  1026.  1028,  38 
Utah,  452. 

Agreement  to  sell  real  estate 

An  instrument  reciting  that,  in  consider- 
ation of  $500,  the  maker  agreed  to  sell  to  a 
person  named  or  his  assigns  his  real  estate 
described  for  $225  an  acre,  and,  if  said  per- 
son buys  said  property,  he  is  to  get  credit 
for  a  certain  sum  as  part  of  the  purchase 
money,  is  an  "instrument  in  writing,"  the 
subject  of  forgery,  under  Pen.  Code  1895,  § 
243,  as  amended  by  Acts  1907,  p.  57.  Mc- 
Lean V.  State,  60  S.  E.  332,  333,  3  Ga.  App. 
660. 

Book  subscription 

Where  a  subscription  paper  is  headed 
with  merely  the  title,  character,  authorship, 
and  price  of  a  book,  followed  by  the  word 
"subscribers,"  a  name  written  under  "sub- 
scribers" clearly  imports  a  promise  to  take  a 
copy  of  the  book  and  pay  the  price  indicat- 
ed, and  constitutes  an  "instrument  in  writ- 
ing," within  the  meaning  of  Burns*  Ann.  St. 
1901,  §  2354,  defining  forgery.  State  v.  Haz- 
zard,  80  N.  E.  149,  150,  168  Ind.  163. 

IndcMTsement  on  note 

An  indorsement  on  a  note  is  within  the 
letter  and  spirit  of  Rev.  St.  1899,  §  2019 
(Ann.  St.  1906,  p.  1344),  providing  that  ev- 
ery instrument  partly  printed  and  partly 
written,  or  wholly  printed  with  a  written 
signature  thereto,  and  every  signature  of  an 
individual  firm,  or  corporate  body,  and  every 
writing  purporting  to  be  such  signature, 
shall  be  deemed  a  "written  instrument" 
within  the  meaning  of  the  act.  State  v. 
Carragin,  109  S.  W.  553,  659,  210  Mo.  351,  16 
L.  R.  A.  (N.  S.)  561. 

Judgment 

A  Judgment  la  not  a  "written  instru- 
ment," within  Burns*  Rev.  St  1901,  §  365, 
providing  that  where  any  pleading  is  found- 
ed on  a  written  instrument,  the  original,  or 
a  copy  thereof,  must  be  filed  with  the  plead- 
ing. Kelley  v.  Houts,  66  N.  E.  408,  409,  30 
Ind.  App.  474. 

Order  of  conrt 

An  order  of  the  federal  court,  directing 
its  receiver  of  a  rallr(»ad  to  restore  to  the 
railroad  its  property  in  his  hands  on  the 
agreement  that  the  railroad  assume  all  lia- 
bilities and  obligations  of  the  receiver  and 
save  him  harmless  against  the  payment  of 
any  liabilities  incurred  by  him,  is  not  a  "writ- 
ten instrument,"  within  Burns'  Ann.  St.  1908, 
§  368,  requiring  the  original  or  a  copy  to  be 
filed  with  the  complaint  in  an  action  found- 
ed on  a  written  Instrument.  Vandalia  Ry. 
Co.  V.  Keys,  91  N.  E.  173^  174,  46  Ind.  App. 
353. 
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Pay  roll 

A  pay  roll  signed  by  one  over  tlie  words 
*'in  full  release  of  all  damages  sustained 
March  31,  1906,"  is  an  "Instrument  in  writ- 
ing*' within  Rev.  St  1899,  §  746,  providing 
that,  when  any  pleading  is  founded  on  any 
instrument  in  writing,  its  execution  shall  be 
adjudged  confessed,  unless  denied  by  a  ver- 
ified pleading,  and  sectlpn  643  (Ann.  St  1906, 
p.  662),  declaring  that,  when  a  pleading  is 
founded  on  any  written  instrument,  it  shall 
be  filed  with  the  pleading,  and  hence,  such 
instrument  having  been  properly  pleaded  in 
the  answer,  and,  plaintiff  not  having  denied 
its  execution  under  oath,  he  could  not  prove 
that  it  was  a  forgery.  Rev.  St.  1899,  §  746, 
does  not  apply  to  instruments  signed  by  both 
parties.  Hahs  v.  Gape  Girardeau  &  C.  R.  Ck)., 
126  S.  W.  524,  526,  147  Mo.  App.  262. 

Return  to  writ  of  certiorari 

Pen.  Code,  §  566  (Penal  Law,  §  932),  pro- 
viding that  a  person  who,  with  intent  to  de- 
fraud, obtains,  by  false  pretenses,  a  signature 
to  a  written  instrument,  shall  be  punished  as 
therein  prescribed,  does  not  require  that  mon- 
ey or  property  shall  be  affected,  or  obtained, 
by  such  writing;  but  a  return  to  a  writ  of 
certiorari,  to  review  the  trial,  conviction,  and 
dismissal  of  a  patrolman  from  the  police 
force,  is  a  "written  instrument"  within  its 
meaning.  People  v.  Rouss,  118  N.  X.  Supp. 
433,  437,  63  Misc.  Rep.  135. 

WRITTEN  NOTICE  OF  APPEARANCE 

Under  Municipal  Court  Act  (Laws  1902, 
c.  580)  §  332,  which  allows  costs  to  a  prevail- 
ing party  who  appears  by  attorney  and  who 
files  a  verified  pleading  or  a  written  notice 
of  appearance,  such  costs  are  not  allowable 
to  such  a  party  who  entered  no  written  ap- 
pearance by  attorney  and  whose  pleadings 
were  oral,  as  a  memorandum  containing  the 
attorney's  name  and  address,  handed  to  the 
Judge,  but  not  becoming  part  of  the  record  of 
the  case  was  not  a  filed  pleading,  nor  a 
'^written  notice  of  appearance*' ;  rule  2,  subd. 
"d,"  of  the  rules  of  the  Municipal  Courts, 
declaring  that  the  indorsement  of  the  name 
and  address  of  an  attorney  on  any  paper  in 
an  action  shall  be  an  appearance  within  the 
meaning  of  such  section,  being  merely  an  in- 
terpretation of  the  term  "written  notice  of  ap- 
pearance," and  not  dispensing  with  the  filing 
of  such  a  notice  as  a  prerequisite  to  the 
court's  jurisdiction.  Kaufman  v.  Cohn,  138 
N.  Y.  Supp.  403,  404,  78  Misc.  Rep.  368. 

Service  on  plaintiff  of  interrogatories, 
regularly  entitled  by  defendant,  though  pre- 
maturely served,  constitute  "written  notice 
of  his  appearance,'^  within  Ballinger's  Ann. 
Codes  &  St  §  4886,  providing  that  a  defend- 
ant appears  when  he  answers,  demurs,  or 
gives  plaintiff  written  notice  of  his  appear- 
ance. State  ex  rel.  Trickel  v.  Superior  Court 
of  Clallam  County,  100  Pac.  155,  156,  52 
Wash.  13. 


WRITTEN  SIONATURB 

See  Sign — Signature. 

WRITTEN  VOTES 

See  Written  BallotsL 

WRONG 

See  Distinguish  between  Right  and 
Wrong ;  Legal  Wrong ;  Private  Wrong ; 
Public  Wrong ;  Right  and  Wrong  Test. 

Willful  wrong,  see  Willful— WiUfuUy. 

The  term  "wrong,"  in  the  maxim,  "Eq- 
uity will  not  suffer  wrong  without  a  rem- 
edy," has  a  significance  which  does  not  reach 
violations  of  mere  moral  rights.  Any  other 
wrong  is  said  to  involve  a  corresponding  pri- 
mary legal  or  equitable  right,  with  an  eq- 
uitable or  legal  remedy,  according  to  dream- 
stances,  for  the  former,  and  an  equitable 
remedy  for  the  latter.  Harrigan  v.  Gilchrist, 
99  N.  W.  909,  933,  121  Wis.  127  (citing  Pom. 
Eq.  Jur.  424). 

**When  it  is  said  in  oontemplatioii  of  the 
law  that  there  is  no  wrong  without  a  reme- 
dy, it  must  be  noted  that  the  term  *wroDg' 
has  a  legal  significance  distinct  from  'dam- 
age,' and  is  synonymous  with  injuria,*  sig- 
nifying a  legal  injury."  Thomason  v.  Sea- 
board Air  Line  Ry.»  56  S.  E.  205,  209,  142 
N.  a  318. 

Every  breach  of  contract  may  in  a  quali- 
fied sense  be  considered  a  "wrong."  It  is  a 
violation  by  one  party  of  a  right  to  which  ttie 
other  was  entitled,  and  an  allegadon  tliat 
the  defendants  "wrongfully  refused"  to  de- 
liver securities,  as  it  was  otherwise  alleged 
they  r  had  agreed  to  do,  is,  in  legal  eftect, 
no  more  than  if  the  word  '*wrongfally"  had 
been  omitted.  Austin  v.  Rawdon,  44  N.  Y. 
63,69. 

**  'Wrongs'  are  divisible  into  two  sorts  or 
specfes:  Private  wrongs  and  public  wrongs. 
The  former  are  in  Infringement  or  privation 
of  the  private  or  civil  rights  belonging  to  in- 
dividuals, considered  as  individuals,  and  are 
thereupon  frequently  termed  'civil  injuries.* 
The  latter  are  a  breach  and  violation  of  pub- 
lic rights  and  duties,  which  affect  the  whole 
community,  considered  as  a  community,  and 
are  distinguished  by  the  harsher  appellation 
of  'crimes  and  misdemeanors.* "  Chicago,  R. 
I.  &  P.  Ry.  Co.  v.  Territory  of  Oklahoma, 
105  Pac.  677,  679,  25  Okl.  238  (citing  Hunt- 
ington y.  Attrill,  146  U.  S.  657,  13  Sup.  Ct. 
224,  36  L.  Ed.  1128) ;  United  States  y.  lUl- 
nois  Cent.  R.  Co.,  156  Fed.  182,  185  (dtins 
Huntington  v.  Attrill,  146  U.  S.  657,  13  Supl 
Ct  228,  36  L.  Ed.  1123). 

Under  Rem.  &  Bal.  Code,  H  7778,  7784, 
requiring  the  court  to  apportion  the  compen- 
sation awarded  in  condemnation  proceedings 
by  municipal  corporations,  and  requiring  the 
court  to  enter  an  order  that  the  municipality 
on  paying  the  award  into  court,  may  take 
possession  of  the  property,  a  city,  ^  coodem- 
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nation  proceedings,  wbieli  proceeds  In  strict 
accordance  with  the  statute  and  hrings  the 
property  to  be  taken  within  the  Jurisdiction 
of  the  court  and  makes  all  Interested  therein 
parties  and  pays  the  amount  awarded  into 
court,  need  not  see  to  the  application  of  the 
amount  awarded,  and  it  is  not  affected  by 
any  error  of  the  court  in  apportioning  the 
award,  and  one  injured  by  a  wrongful  appor- 
tionment may  not  sue  the  city  therefor;  a 
•*wrong"  consisting  in  a  trespass  on  the  right 
of  another  or  in  the  omission  of  a  duty  im- 
posed by  law.  Carton  v.  City  of  Seattle,  120 
Pac.  Ill,  112,  66  Wash.  447. 

WRONG  VEBDICT 

A  verdict  may  technically  be  said  to  be 
a  "wrong  verdict"  as  well  when  it  is  perfect 
in  form,  but  not  supported  by  the  evidence, 
as  when  it  is  on  its  face  so  imperfectly  formed 
or  Irresponsive  to  the  issues  as  to  be  a  nullity. 
In  the  former  case  it  cannot  be  assailed  by 
motion  in  arrest  of  judgment,  but  in  the  latter 
case  it  may  be.  Harris  v.  State,  43  South. 
311,  812,  53  Fla.  37. 

WRONGFUIf-WIlONOFITIXT 

The  term  "wrongful"  imports  the  in- 
fringement of  some  right.  State  v.  Van  Pelt, 
49  S.  B.  177,  187,  136  N.  O.  633,  68  L.  R.  A. 
760,  1  Ann.  Cas.  495. 

The  word  "undue,"  when  used  to  qualify 
"influence,"  has  the.  legal  meaning  of  "wrong- 
ful." Sears  v.  Vaughan,  82  N.  B.  881,  887, 
230  111.  572. 

Where  a  jury  la  instructed  that  the  bur- 
den of  proof  was  on  plaintifC  to  show  that 
defendant  wrongfully  killed  the  plaintiff's 
dog,  the  word  "wrongful"  is  presumed  to  be 
used  in  its  legal  and  not  in  its  ethical  sense. 
Brown  V.  Graham,  114  N.  W.  153,  154,  80 
Neb.  281. 

Where  the  sufficiency  of  an  indictment 
for  causing  nonmailable  matter  to  be  de- 
posited in  the  post  office  is  not  questioned  un- 
til after  verdict,  the  words  "'willfully,  unlaw- 
fully, wrongfully,  and  knowingly,"  as  used 
therein,  were  to  be  taken  in  their  broadest 
sense,  as  applying  to  all  that  was  expressed 
in  respect  of  the  act,  and  therefore  as  im- 
puting to  defendants  knowledge  of  the  con- 
tents of  the  circular  alleged  to  have  been 
mailed,  and  of  the  book  of  which  It  was  an 
advertisement.  Burton  v.  United  States,  142 
Fed.  57,  59,  73  O.  C.  A.  243. 

Felonioua  synonsrmoiu 

"Wrongful,"  used  in  describing  the  tak- 
ing of  personal  property  in  the  possession  of 
another,  means  not  a  mere  taking  without 
authority  of  law,  but  includes  a  taking  with 
an  evil  motive  or  with  a  criminal  mind,  and 
in  this  connection  It  is  synonymous  with 
"felonious."  State  v.  Fordham,  lOl  N.  W. 
888»  889, 13  N.  D.  494. 


Malleloiui 

Under  Bev.  St.  1887,  i  7153,  making  the 
"malicious"  kiUing,  maiming,  or  wounding  of 
a  dog  an  pffense,  the  word  "malicious"  as 
used  is  not  equivalent  to  the  word  "wrong- 
ful" as  used  in  the  law  of  torts.  The  former 
word  means  more  than  the  latter.  It  neces- 
sarily involves  crime,  while  the  latter  does 
not  necessarily  do  so.  State  v.  Churchill, 
98  Pac.  853,  857,  15  Idaho,  645,  16  Ann.  Cas. 
947  (citing  Chappell  v.  State,  35  Ark.  345; 
State  V.  Hussey,  60  Me.  410,  11  Am.  Bep. 
206;  2  Whart  Cr.  Law,  §§  1068,  1070;  State 
V.  Phipps,  64  N.  W.  411,  95  Iowa,  491 ;  United 
States  V.  Gideon,  1  Minn.  292  [Gil.  226]; 
State  V.  Bector,  34  Tex.  565). 

Unlawful-— Unlawfully 

The  gist  of  the  action  of  replevin  is  the 
"wrongful"  or  "unlawful"  detention,  there 
being  no  distinction  in  that  action  between 
the  two  terms ;  hence  a  petitioner  in  replevin 
properly  alleged  the  wrongful  detention  of 
his  property.  Boswell  v.  First  Nat  Bank  of 
Laramie,  92  Pac.  624,  632,  16  Wyo.  161. 

Pen.  Code,  §  633,  defines  extortion  as  the 
obtaining  of  property  from  another  with  his 
consent,  induced  by  a  wrongful  use  of  force 
or  fear.  Section  ^  declares  that  fear  such 
as  will  constitute  extortion  may  be  induced 
by  a  threat,  either  to  accuse  another  of  any 
crime  or  to  expose  any  secret  affecting  him, 
and  section  638  declares  that  every  person 
who,  with  intent  to  extort  any  money  or 
property  from  another,  sends  any  person  any 
threatening  letter  shall  be  punished  as  if  the 
money  or  property  were  actually  ol  talned  by 
means  of  such  threat  Held,  that  the  word 
"wrongful,"  as  used  in  section  633,  relates 
solely  to  the  method  used;  and  a  person  may 
be  guilty  of  extortion  under  such  sections  if 
he  obtains  money  from  another  by  unlawful 
means,  though  he  does  not  seek  to  obtain  any 
benefit  for  himself  and  believes  that  the  mon- 
ey or  property  obtained  in  fact  belongs  to  the 
person  for  whom  it  is  obtained.  In  re  She- 
rin,  130  N.  W.  761,  764r-767,  27  S.  D.  232,  40 
L.  B.  A.  (N.  S.)  801,  Ann.  Cas.  1913D,  446. 

The  words  '•unlawfully,"  **willfully," 
••fraudulently,"  and  ••feloniously,"  in  an  in- 
dictment, include  the  word  "wrongfully." 
State  V.  Pellerln,  43  South.  1^9,  161,  162,  118 
La.  547  (citing  State  v.  Brown,  6  South.  541, 
41  La.  Ann.  345;  Marr,  Cr.  Jur.  La.,  verdo 
•'Indictment,"  subd.  "The  Words  of  the  Stat- 
ute"). 

Under  Code,  §  505  (Gen.  St  1901,  {  5082), 
stating  that  in  ejectment  it  shall  be  sufficient 
for  plaintiff  to  allege  that  the  defendant  ••un- 
lawfully" keeps  him  out  of  possession,  an  al- 
legation that  the  defendant  "wrongfully" 
keeps  the  plaintiff  out  of  possession  does  not 
make  the  pleading  demurrable,  as  the  Code 
does  not  prescribe  an  exact  form.  Rhea  ¥. 
WUUaQS,  103  Pac.  119i,  80  Kan.  698. 
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•Malice"  in  the  law  means  the  intention- 
al doing  of  a  wrongful  act  without  Justifica- 
tion or  excuse.  A  "wrongful  act,"  within 
the  meaning  of  this  definition,  is  any  act 
which  in  the  ordinary  course  will  infringe 
upon  the  rights  of  another  to  his  damage, 
except  it  be  done  in  the  exercise  of  an  equal 
or  superior  right.  Brennan  v.  United  Hat- 
ters of  North  America,  Local  No.  17,  65  Atl. 
165,  171,  73  N.  J.  Law,  729,  9  L.  R.  A.  (N,  S.) 
254,  118  Am.  St.  Rep.  727,  9  Ann.  Cas.  698. 

"Wrongful  acts"  knowingly  and  inten- 
tionally committed  cannot  be  Justified  on  the 
ground  of  innocent  Intent.  Ordinarily  the 
intent  with  which  a  man  does  a  criminal  act 
is  not  proclaimed  by  him,  and  ordinarily 
there  is  no  direct  evidence  from  which  the 
Jury  may  be  satisfied  from  declarations  of 
the  criminal  himself  as  to  what  he  intended 
when  he  did  a  certain  act,  and  this  question 
of  intent,  lilie  all  other  questions  of  fact,  Is 
solely  for  the  Jury.  Chadwiclc  v.  United 
States,  141  Fed.  225,  230,  72  C.  0.  A.  343. 

The  words  **wrongful  act"  and  **negli- 
gence"  are  suflSdently  broad  to  embrace  ev- 
ery degree  of  tort  that  can  be  committed 
against  the  person.  In  Ky.  St.  1903,  §  6,  giv- 
ing the  personal  representative  a  cause  of  ac- 
tion for  death  resulting  from  the  negligent 
or  **wrongful  act"  of  another,  the  words 
were  used  to  embrace  every  injury  that 
might  be  committed  against  the  person, 
whether  negligently  done  or  not.  A  wrong- 
ful act  may  or  may  not  be  negligent,  depend- 
ing upon  how  it  is  committed  and  the  rela- 
tion between  the  parties.  A  wrongful  act 
may  be  criminal,  willful,  wanton,  or  reckless. 
Many  wrongful  acts  are  committed  in  which 
there  is  no  element  of  negligence,  no  breach 
of  duty.  In  short,  every  injury  inflicted  up- 
on the  person  without  legal  right  or  excuse 
is  a  "wronf^ful  act,"  without  reference  to  the 
relation  existing  between  the  perpetrator  and 
his  victim.  Within  this  definition,  the  deith 
of  a  person  caused  by  the  careless,  wanton, 
or  malicious  use  of  .firearms  is  a  wrongful 
act  as  much  as  if  the  death  were  due  to  a 
blow.  Howard's  Adm'r  v.  Hunter,  104  S.  W. 
723,  724,  126  Ky.  685. 

The  term  "wrongful  act,"  as  used  ir 
Rev.  St.  Idaho,  {  4100,  providing  that  when 
a  person's  death  Is  caused  by  the  wrongfu' 
act  of  another  his  heirs  or  personal  repre>en 
tatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death,  implies 
the  omission  of  some  duty,  and  that  duty 
must  be  a  duty  ow^ing  to  the  decedent.  It 
cannot  be  that  if  the  death  was  caused  by 
rightful  act,  or  an  unintentional  act,  with 
no  omission  of  duty  owlnar  to  the  decedent, 
If  can  be  considered  wrongful.  The  death 
of  a  free  passenger  on  a  railway  train,  not 
due  to  the  omission  on  the  ];Mirt  of  the  rail- 


way company  of  any  duty  owing  to  the  de- 
ceased, cannot  be  considered  wrongful,  with- 
in Rev.  St  Idaho,  §  4100.  Northern  Pac.  R. 
Go.  V.  Adams,  24  Sup.  Gt  408,  409,  192  U. 
S.  440,  48  L.  Ed.  513. 

Where  commissioners  were  appointed  by 
a  city  to  build  a  city  hall  accordin?  to  cer- 
tain plans,  w^ith  power  to  employ  agents  and 
to  contract,  and  by  one  of  the  contracts  they 
were  to  furnish  at  the  site  of  the  building 
sections  for  brick  arches,  and  they  put  the 
sections  in  place,  and  one  of  the  sections,  be- 
ing insecurely  fixed,  fell  and  killed  a  laborer, 
the  city,  through  the  commissioners,  had  com- 
mitted a  "wrongful  act,"  within  the  meaning 
of  a  statute  providing  that,  in  cases  in  which 
the  death  of  any  person  ensued  from  Injury 
inflicted  by  the  "wrongful  act"  of  another, 
the  person  Infilctlng  such  injury  shall  be  lia- 
ble to  an  action  for  damages.  McGaughey 
V.  Tripp,  12  R.  I.  449,  451. 

Wronefvl  omission  dlstingmisl^ed 

Negligence  may  result  from  omission  re- 
specting duty.  An  "act"  or .  **wrongf ul  act*' 
denotes  affirmative  action  or  performance, 
and  an  expression  of  will  or  purpose  as  dis- 
tinguished from  "omission"  or  "wrongful 
omission,"  which  denotes  a  negative  and  inac- 
tion. Randle  v.  Birmingham  Ry.,  Light  & 
Power  Go.,  53  South.  918,  921, 169  Ala.  314. 

WRON&nn:.  OBSTBUonoif 

A  "wrongful  obstruction"  of  a  water 
course  is  an  obstruction  placed  therein  with- 
out legal  right  An  obstruction  of  a  stream 
necessary  to  the  use  of  the  right  of  way 
acquired  by  grant  or  condemnation  proceed- 
ings goes  as  a  part  of  the  right  of  way,  or  as 
incident  to  it,  and  therefore  is  not  wrongful 
as  against  the  party  from  whom  the  right  of 
way  is  acquired.  Lampley  v.  Atlantic  Goast 
Line  R.  Go.,  50  S.  E.  773,  774,  71  S.  C.  156. 

WROUGHT 

The  ordinary  meaning  of  "wrought^  Ib 
worked  up,  elaborated,  worked  into  shape, 
labored,  manufactured;  not  rough  or  crude. 
"Unwrought"  imparts  the  reverse  of  these 
conditions.  When  one  speaks  of  an  un- 
wrought  material,  he  means  one  which  has 
not  been  worked  into  shape,  one  which  Is  un- 
labared,  unelaborated,  rough,  and  crude.  But 
the  word  also  im]^ies  a  material  which  Is 
capable  of  being  transformed  from  iti^  crude 
material  to  an  Improved  condition  produced 
by  the  labor  to  which  it  may  be  subjected. 
To  be  more  specific,  "un wrought  metal"  im- 
plies a  metal  which  is  capable  of  being 
wrought,  and  not  a  substance  which  is  only 
fit  to  be  thrown  into  the  crucible,  to  be  melt- 
ed up  with  other  ingredients  to  produce  an 
entirely  different  and  distinct  product  Unit- 
ed States  V.  Roesseler  &  Hasslacher  Ghemi- 
cal  Co.,  137  Fed.  770,  772,  70  C.  a  A.  34fi. 
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WROUGHT  BT  HAND 

The  provision  for  "statuary  •  •  • 
'wrought  by  hand'  ♦  ♦  ♦  from  metal,"  in 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
N.  par.  454,  30  Stat.  194,  does  not  include  a 
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bronze  statue  cast  in  a  foundry  by  artisans 
from  a  model  that  was  made  in  plastic  ma- 
terial by  an  artist,  but  upon  which  he  did 
little  or  no  retouching.  Altman  &  Co.  v. 
United  States,  172  Fed.  161, 162. 
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The  so-called  "X-rays,"  discovered  by 
Roentgen,  have  been  recognized  and  known 
to  scientists,  both  in  and  out  of  the  medical 
profession,  for  some  eight  years.  During 
this  time  the  apparatus  for  the  generation  of 
the  X-rays,  together  with  the  fluoroscope,  has 
been  used  very  generally  by  electricians,  pro- 
fessors of  physics,  skiagraphers,  physicians, 
and  others  for  experimental  and  demonstra- 
tiye  purposes.    It  is  a  scientific  and  mechani- 


cal appliance,  the  operation  of  which  is  the 
same  In  the  hands  of  the  college  professor  or 
the  physician  of  the  allopathic,  homeopathic, 
or  any  other  school  of  medicine.  It  may  be 
applied  by  any  person  i>08sessing  the  requisite 
scientific  knowledge  of  its  properties,  and 
there  would  seem  to  be  no  reason  why  its  ap- 
plication to  the  human  body  may  not  be  ex- 
plained by  any  person  who  understands  it 
Henslin  t.  Wheaton,  »7  N.  W.  882,  883,  91 
Minn.  219,  64  L.  R.  A.  126,  103  Am.  St  Rep. 
604,  1  Ann.  Gas.  19. 
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YAMS 

In  Tariff  Act  July  24,  1897,  c.  11,  f  2, 
Free  List,  par.  704,  30  Stat.  203,  the  provision 
for  "yams"  includes  a  vegetable  (puerarla 
roots)  which,  though  not  scientifically  known 
as  a  yam,  has  always  been  so  called  in  the 
trade  that  deals  in  it,  and  was  the  only  vege- 
table BO  known  that  was  imported  prior  to 
the  passage  of  the  act.  Kwong  Yuen  Shing 
V.  United  States,  175  Fed.  317,  31& 

YARD 

See  Freightyard;   In  Yard;   Switchyard. 
As  public  place,  see  Public  Place. 

In  an  action  under  Code  1907,  |  6037,  for 
statutory  penalty  for  destruction  of  fruit 
trees  Inclosed  on  premises,  a  general  charge 
for  defendant  because  there  was  no  proof 
that  the  trees  were  removed  from  an  indo- 
sure  was  properly  refused;  it  appearing  that 
the  trees  were  taken  from  a  yard  and  orchard, 
which  showed  prima  fade  an  Inclosure;  "or- 
chard" being  defined  by  Webster  as  meaning, 
among  other  things,  "an  inclosure  containing 
fruit  trees,"  etc.,  and  the  word  "yard"  mean- 
ing by  common  acceptance  an  "inclosure.** 
Wright  V.  Sample,  50  South.  268, 162  Ala.  222. 

Where,  in  the  rear  of  a  row  of  tenement 
houses,  there  is  a  private  way,  and  the  build- 
ings are  so  constructed  as  to  leave,  unbuilt 
upon,  on  each  side  of  each  lot,  a  space  or 
court,  two  of  which  coming  together,  form  be- 
tween the  rear  portions  of  each  two  buildings 
an  open  space,  half  on  one  lot  and  half  on 
another,  one-half  of  the  open  right  of  way  In 
the  rear  of  each  lot  constitutes  Its  "yard," 
within  the  meaning  of  Tenement  House  Act 
(Laws  1901,  p.  889,  c.  334)  {  2,  subd.  2,  defin- 
ing a  "yard"  as  an  open  unoccupied  space  on 
the  same  lot  with  the  tenement  house,  be- 
tween the  extreme  rear  of  the  house  and  rear 
line  of  thtf  lot  People  ex  rel.  Cohen  v.  But- 
ler, 109  N.  Y.  Supp.  900,  906,  125  App.  Div. 
384. 

TABD  ENGIKEB 

Engines  which  regularly  run  between  dif- 
ferent points  on  a  railroad  Une,  are  known  aa 
"road  engines,"  In  contradistinction  to  "yard 
engines,"  which  perform  services  only  in  the 
yards.  Central  of  6a.  By.  Ca  v.  Goodson,  45 
S.  E.  680,  681,  118  Ga.  833w 


It  is  the  duty  of  the  "yardmaster"  to 
designate  which  track  or  tracks  the  incom- 
ing trains  of  the  different  railway  companies 
referred  to  should  occupy  and  the  different 
points  at  which  they  were  to  stop,  and  to  di- 
rect the  making  up  of  passenger  trains  and 
designate  points  from  which  the  outgoing 
trains  should  start.    He  has  charge  of  the 


switching  in  the  yards,  and  directs  what  en- 
gine or  engines  are  to  be  used  at  each  par- 
ticular occasion  for  that  purpose.  Brown  v. 
Southern  Pac  Co.,  88  Pac.  7,  8,  31  Utah,  318. 

YARN 

See  Cotton  Yam. 

As  embroidery  cotton,  see  Embroidery. 

Artificial  horsehair  is  not  a  "yam,"  be- 
cause it  has  no  twist,  and  is  not  composed  of 
twisted  or  spun  filaments.  Eckstein  v.  Unit- 
ed States,  160  Fed.  287,  288. 

YEAR 

See  Calendar  Year ;  Current  Fiscal  Year; 
Current  Year;  During  Year;  Estate  for 
Years;  First  Ten  Years;  For  a  Year; 
Longer  Period  than  One  Year;  Munic- 
ipal Year;  Once  a  Year;  Per  Year; 
Previous  Year;  Same  Year;  Tenant 
from  Year  to  Year;  This  Year;  With- 
in a  Year. 

Ensuing  year,  see  Ensuing. 

"The  *year'  in  law  is  365  calendar  days. 
One  born  on  the  first  day  of  the  year  is  con- 
sequently deemed  to  be  one  year  old  on  the 
365th  day  after  his  birth— the  last  day  of 
that  year."  Erwin  v.  Benton  (Ky.)  87  S.  W. 
291,  294. 

The  term  "year"  usually  means  calendar 
year,  but  not  always,  since  the  meaning  is 
often  determined  in  contracts  by  the  inten- 
tion of  the  parties.  It  may  mean  the  crop- 
ping season  in  farming  operations,  or  the 
fruit  season  among  horticulturists,  and  in 
like  manner  may  be  a  longer  or  shorter  peri- 
od of  time  than  12  months,  according  to  the 
connection  in  which  it  is  used,  so,  also,  the 
term  may  be  modified  by  prefixing  modifying 
words  such  as  "fiscal  year,"  "political  year," 
"solar  year,"  *leap  year,"  etc.,  and  such  term 
may  or  may  not  correspond  with  12  calendar 
months.  Reusch  v.  City  of  Lincoln,  112  N.  W. 
377,  378,  78  Neb.  828. 

As  calendar  year 

Under  Ky.  St  1903,  t  452,  providing  that 
"year"  shall  be  construed  to  mean  a  calendar 
year,  etc.,  the  word  "year"  in  section  2516, 
providing  that  an  action  for  personal  injuries 
shall  be  commenced  within  one  "year"  after 
the  accrual  of  the  cause  of  action,  means  a 
calendar  year,  which  in  common  acceptation 
consists  of  365  days,  and  therefore  an  action 
commenced  September  19,  1904,  for  injuries 
received  September  19,  1903,  was  barred, 
since,  in  computing  the  time  within  which  the 
action  must  be  commenced,  the  day  of  the  in- 
jury must  be  included.  Geneva  Cooperage 
Co.  V.  Brown,  98  S.  W.  279,  124  Ky.  16»  124 
Am.  St  Bep.  38& 


YEAR 


1364 


TEAR 


»» 


The  phrases  "two  years,"  "four  years, 
and  **slx  years,"  In  Act  March  26,  1891  (Gen. 
Laws  1891,  p.  109,  c.  103),  creating  a  state 
board  of  assessors  and  fixing  the  term  of  of- 
fice of  the  assessors  first  chosen  at  one  for 
two  years,  one  for  four  years,  and  the  other 
for  six  years,  the  assessors  thereafter  elected 
to  each  hold  for  six  years,  mean  calendar 
years,  not  legislative  years,  and  an  original 
term  and  any  succeeding  term  of  six  years 
did,  and  does  not,  end  at  any  time  when  a 
successor  was,  and  is,  elected  and  qualified 
during  a  legislative  session.  Marshall  v. 
State,  72  Atl.  873,  874,  105  Me.  103. 

A. railroad  lease  which  took  effect  April 
15,  1907,  provided  that  the  lessee  should  pay 
the  full  amount  of  the  taxes  assessed  for  the 
*'year"  1907,  but  should  be  reimbursed  by 
lessor  a  pro  rata  portion  thereof  to  cover  the 
period  of  1907  prior  to  the  taking  effect  of  the 
lease.  Comp.  Laws,  §  50,  par.  10,  provides 
thdt  the  word  "year"  shall  moan  a  calendar 
year,  and  Pub.  Acts  1905,  p.  441,  No.  282,  § 
C,  requires  railroad  companies  annually,  be- 
tween the  1st  day  of  July  and  the  31st  day  of 
August  in  each  year,  to  file  a  return  for  tax- 
ation with  the  state  board  of  assessors. 
Held,  that  since  the  tax  law  provides  for 
taxes  for  each  calendar  year,  and  the  taxes 
for  one  year  aire  not  fixed,  or  payable  until 
the  first  of  the  following  year,  such  section 
6  did  not  contemplate  a  fiscal  year  for  the 
assessment  of  railroad  taxes  extending  from 
July  1st  to  June  30th;  and  hence  the  word 
"year,"  as  used  in  the  lease,  meant  a  calen- 
dar year  for  which  the  lessee  was  entitled  to 
reimbursement,  and  not  an  alleged  fiscal 
year  extending  from  July  1st  to  June  80th. 
Pere  Marciuette  R.  Co.  v.  Kalamazoo,  L.  S.  & 
C.  Ry.  Co.,  122  N.  W.  350,  357,  158  Mich.  40. 

The  "year"  referred  to  in  Act  March  22, 
1906  (98  Ohio  Laws.  p.  80),  fixing  the  sal- 
aries of  certain  county  oflicers,  is  the  calen- 
dar year  beginning  January  1st,  and  the  end 
of  each  quarter,  referred  to  in  section  6  of 
that  act,  required  payment  into  the  county 
treasury  of  all  fees  collected  during  said 
quarter,  means  tlie  end  of  each  three  mouths 
after  January  1st  of  such  year.  State  v. 
Van  Gunten,  95  N.  E.  GC4,  GG5,  84  Ohio  St 
172. 

As  ficcal  year 

When  reference  is  made  to  a  certain 
**year,"  the  "presumption  is  that  the  calendar 
year  is  meant;  but  where  a  legislative  body 
is  acting  under  a  Constitution  providing  a 
fiscal  year  diflFerent  from  the  calendar  year, 
its  fiscal  legislation  should  be  referred  to  the 
fiscal  year,  and  not  to  the  calendar  year. 
State  V.  Jennings,  47  S.  E.  083,  685,  68  S. 
C.  411. 

As  school  year 

A  contract  of  a  teacher  with  school  trus- 
tees to  teach  one  yt^ar  from  July  5,  1S1)9,  at 
a  salary  of  $1,000,  paymetit  to  be  made  by 
requisitions  upon  the  county  supertnteudent 


of  schools,  was  a  contract  to  teach  for  a 
school  "year."  Westerman  v.  Cleland,  106 
Pac.  606,  609,  12  Cal.  App.  63. 

The  term  "year"  does  not  necessarily 
mean  a  calendar  year.  Its  meaning  is  to  be 
gathered  from  the  connection  in  which  the 
term  is  used.  **The  contract  was  with  refer- 
ence to  school-teaching,  and,  in  the  absence 
of  anything  to  the  contrary,  it  must  be  con- 
strued as  if  the  provision  of  the  law  limiting 
the  time  for  which  the  contract  could  be 
made  was  inserted  in  it,  and  that  the  term 
*3^ear*  meant  a  school  year  (Pol.  Code,  §  1S7S), 
which  begins  the  1st  day  of  July  and  en<is 
on  the  1st  day  of  June."  Williams  v.  «ag- 
nelle,  72  Pac.  408,  410,  138  Cal.  099  (citing 
and  adopting  Brown  v.  Anderson,  77  Cat  236, 
19  Pac.  487). 

The  word  "year,"  when  used  in  employ- 
ing teachers,  means  a  college  or  school  year, 
and  not  a  calendar  year.  Brook  field  v.  Dru- 
ry  College,  123  S.  W.  86,  94,  139  Mo.  App. 
339. 

As  t^relTe  montlis 

A  provision  of  a  state  statute  that  no 
person  shall  at  any  time  be  allowed  to  vote 
in  the  election  of  the  council  of  a  certain 
city  or  upon  any  proposition  to  lrapo<!e  a  tax 
or  for  the  expenditure  of  money  unle<«s  he 
shall  "\\ithin  the  year  next  preceding"  have 
paid  a  tax  assessed  upon  his  property  therein 
valued  at  least  at  $134,  the  wonla  "within  the 
year  next  preceding"  denote  the  twelve 
months  next  previous  to  the  election,  and  not 
the  calendar  year  preceding.  In  re  Provi- 
dence Voters,  13  B.  I.  737.  739. 

As  year  of  onr  Iiord 

Under  Code,  §  48,  par.  11,  providing  that 
the  word  "year"  is  equivalent  to  "year  of  our 
I^rd,"  the  word  "year"  in  section  2450,  pro- 
viding that  only  one  statement  of  couseut  for 
the  sale  of  intoxicating  liquors  shall  be  can- 
vassed "in  any  one  year,"  means  a  calendar 
year,  the  phrase  "year  of  our  Lord"  meaning 
a  calendar  year.  Sawyer  v.  Steinman,  126 
X.  W.  1123, 1124,  14*  Iowa,  610.      , 

The  word  "year,"  as  used  in  Comp.  Laws 
1879,  c.  25,  §  220,  which  provides  that  the 
board  of  county  conmilssioners  shall  not  levy 
a  tax  for  the  current  expenses  of  any  one 
year  over  1  per  cent  on  t-he  property  valua- 
tion, and  in  Comp.  Laws  1879,  e.  25,  art.  16, 
9  1,  which  provides  that  it  aball  be  the  duty 
of  the  commissioners  to  levy  a  county  tax 
each  year  for  county  expenses,  and  that  it 
shall  be  unlawful  for  any  board  of  commis^ 
sioners  or  county  clerk  to  issue  warrants  to 
an  amount  in  excess  of  the  amount  of  the 
county  tax  levied  in  the  same  year,  will  be 
construed  under  rule  11  for  the  constnictlQD 
of  statutes  (Gen.  St  1897,  c.  1,  t  8),  which 
provides  the  word  "year"  alone,  and  also  the 
expression  "year  A.  D.,'*  are  equivalent  to  the 
expro.«?sion,  "year  of  onr  Lord,"  to  mean  a 
calendar  year.  Garfield  Tp.  y.  Hubbeil,  G8 
Pac.  600,  9  Kan.  App.  785. 
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YEARLING 

The  term  "yearling,"  in  its  popular  sense, 
sufficiently  indicates  an  animal  of  the  cow 
kind.  State  v.  Majors,  59  South.  904,  905, 
131  La.  466. 

The  court  takes  judicial  notice  of  the 
ordinary  meaning  which  words  have  attached 
to  them  by  general  usage,  and  that,  In  the 
vernacular  of  this  state,  "yearlings"  means 
animals  of  the  cattle  si>ecies.  Barron  v.  San 
Angelo  Nat.  Bank  (Tex.)  138  S.  W.  142,  144. 

In  an  action  on  a  contract  for  the  deliv- 
ery of  "yearlings,"  it  is  admissible  to  prove 
by  persons  engaged  in  the  cattle  business 
that,  when  a  contract  is  made  between  cattle- 
men in  the  section  of  the  country  where  the 
contract  sued  on  was  made  and  to  be  execut- 
ed for  the  delivery  of  yearlings,  they  are  ex- 
pected to  deliver  cattle  born  at  any  time  from 
January  1st  to  June  1st  of  the  year  previous. 
I'arks  V.  O'Connor,  8  S.  W.  lOi,  107,  70  Tex. 
377. 


See  Current  Yearly  Pay. 

YEARLY  PROFITS 

A  contract  between  an  insurance  com- 
pany and  its  agents  contained  no  express  pro- 
vision as  to  termination,  and  provided  as 
compensation  a  contingent  commission  of  10 
per  cent.,  predicated  on  the  yearly  profits  of 
the  agency,  and  that  in  computing  such  com- 
mission the  agents  should  be  credited  with 
the  gfoss  amount  of  premiums  written,  less 
cancellations,  reinsurance,  and  returns  of 
every  nature  on  the  one  hand,  and  debited 
with  commissions  and  incidental  agency 
charges,  etc.,  the  commission  to  be  predicat- 
ed upon  the  profit  balance  thus  shown. 
Held,  that  the  phrase  ''predicated  on  the 
yearly  profits'*  did  not  indicate  an  intent  that 
no  such  profits  should  be  ascertained  in  the 
event  of  a  termination  of  the  agency  between 
the  annual  dates'  fixed  in  the  contract,  but 
rather  described  a  term  of  calculation  to  be 
used  year  by  year  so  long  as  the  contract 
might  be  in  force,  and  for  any  fraction  of  a 
year  remaining  unadjusted  when  the  relation 
of  principal  and  agent  might  cease.  Federal 
Ins.  Co.  V.  Gilmour,  92  N.  E.  36,  206  Mass. 
203. 


When  "years"  are  reckoned  for  limita- 
tion purposes,  the  first  day  is  included.  Vose 
V.  Kuhn,  92  N.  T.  Supp.  34,  45  Misc.  Rep. 
455. 

YEARS  OF  AG£ 

The  contributory  delinquent  law  (Sess. 
Laws  1903,  p.  108,  c.  94)  prescribes  a  pun- 
ishment for  persons  who  contribute  to  the 
delinquency  of  a  child,  as  defined  by  law. 
The  delinquent  children  law  (Sess.  Laws  1903, 
p.  178,  c.  85)  provides  that  the  words  "de- 
linquent child'*  shall  include  any  child  "16 


years  of  age  or  under"  who  violates  any  law. 
Held,  that  the  words  "16  years  of  age  or  un- 
der" exclude  children  who  have  passed  be- 
yond their  sixteenth  birthday,  and  hence  one 
cannot  be  convicted  of  contributing  to  the 
delinquency  of  a  child  who  has  passed  his 
sixteenth  birthday.  Gibson  v.  People,  99  Pac. 
333,  334,  44  Colo.  600. 

YEAST 


(I 


In  its  most  technical  and  limited  sense, 
leaven"  is  sour  dough,  and  in  this  sense  the 
term  was  understood  2,000  years  ago.  Later 
"yeast"  was  substituted  for  sour  dough  as  a 
leaven.  Each  of  these  substances  leaven,  in 
the  sense  that  they  set  up  fermentation.  F. 
H.  Leggett  &  Co.  v.  U.  S.,  ^31  Fed.  817,  818. 

YELLOW  BUTTER 

The  term  "yellow  butter,"  within  a  stat- 
ute making  it  an  offense  to  sell  any  article 
made  from  oleaginous  substance  not  produced 
from  milk  or  cream  in  imitation  of  yellow 
butter,  is  used  in  its  popular  rather  than  in 
trade  or  technical  sense,  and  does  not  mean 
all  kinds  of  butter,  but  excludes  that  whicli 
is  a  light  shade  of  yellow.  Meyer  v.  State, 
114  N.  W.  501,  lft)3,  134  Wis.  150,  14  L.  R.  A. 
(N.   S.)  1061. 

"Every  one  is  presumed  to  know  the 
color  of  an  article  which  is  in  such  general 
use  as  butter,  and  as  to  whether  or  not  an 
article  Intended  as  a  substitute  therefor  bears 
the  'yellow  color*  of  true  butter."  Hence,  on 
a  prosecution  for  unlawfully  selling  an  imita- 
tion of  yellow  butter,  in  violation  of  Code,  § 
2516  et  seq.,  the  question  of  whether  the  prod- 
uct bore  the  yellow  color  of  true  butter 
was  not  a  subject  of  expert  evidence.  State 
V.  Armour  Packing  Co.,  100  N.  W.  59,  124 
Iowa,  323,  2  Ann.  Cas.  448. 

YES 

Whether  the  answer  "Do  not  know,"  to 
a  special  finding  of  fact  returned  by  a  jury, 
is  equivalent  to  "Yes"  or  "No,"  depends  upon 
the  form  of  the  question  answered.  General- 
ly such  an  answer  shows  that  the  party 
whose  duty  It  was  to  establish  the  fact  in- 
volved in  the  question  failed  in  his  proof.  In 
a  case  where  it  was  the  duty  of  the  defendant 
to  prove  that  E.  did  not  sign  a  certain  prouifs- 
sorj'  note,  and  the  jury  returned  the  follow- 
ing finding  and  answer:  "Did  E.  sign  the 
note  in  question?  Do  not  know" — such  an- 
swer is  equivalent  to  "Yes."  Croan  v.  Baden, 
85  Pac.  532,  533,  73  Kan.  364. 

YIDDISH 

"Yiddish"  is  a  language  used  by  German 
and  other  Jews,  being  a  middle  German  dia- 
lect, developed  under  Hebrew  and  Slavic  in- 
fluence;   Judea-German.     Gold  v.    S.   Plan 
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Time  Payment  Jewelry  Co.,  145  S.  W.  1174, 
1178,  165  Mo.  App.  154  (citing  Webst  Int 
Diet,  Ed  1910). 

YIELD 

YIELDING  MEAK8 

.The  underlying  idea  of  "yielding  means" 
or  "yielding  mechanism"  is  something  that 
will  give  way  under  pressure.  Palmer  v. 
Jordan  Mach.  Co.,  186  Fed.  496,  501. 

YOKE  OF  OXEN 

A  "yoke  of  oxen"  is  a  term  used  in  the 
sense  of  unity.  It  implies  something  more 
than  merely  two  oxen;  thus,  in  detinue  for 
a  yoke  of  oxen,  the  value  of  them  need  not  be 
assessed  separately,  but  may  be  assessed  in 
the  aggregate,  in  the  absence  of  evidence  of 
their  separate  value.  Hammond  Bros.  & 
Co.  T.  Lusk,  43  South.  573,  150  Ala.  487. 

YOU 

TOUB  HOUSE 

See  At  Your  House. 

TOUB  STATION 

A  purchaser  of  coal  received  the  follow- 
ing letter  from  a  dealer:  "Until  otherwise 
advised,  the  price  of  coal  fol:  future  orders 
will  be  H  for  lump  and  nut,  and  $2.50  for  pea 
coal,  f.  o.  b.  BL,  J.  &  B.  tracks,  your  station." 
In  accepting  an  order  the  dealer  further  stat- 
ed :  "We  cannot  make  the  pea  coal  any  low- 
er than  12.75  per  ton,  f.  o.  b.  B.,  J.  &  B. 
tracks,  Aurora.*'  Held,  that  the  words  "your 
station,"  in  the  first  letter,  meant  "Aurora," 
and  that  the  contract  required  delivery  to  the 
purchaser  at  his  home  town,  and  that  he 
was  not  required  to  look  to  the  carrier  for  de- 
lay In  delivery.  Olson  v.  Wabash  Coal  Co., 
126  111.  App.  253,  255. 

TOUB  TIMBEB 

Where  a  letter  written  by  a  carrier  In 
referring  to  timber  to  be  hauled  under  a 
contract  between  it  and  a  logging  company 
referred  to  it  as  "your  timber,"  and  at  the 
time  the  contract  was  negotiated  the  logging 
company  not  only  made  known  its  then  hold- 
ings, and  its  outstanding  contracts  of  pur- 
(diase,  but  also  Its  puri)ose  to  acquire  other 
timber  properties  and  continue  the  logging 
business  at  a  certain  point  as  long  as  profita- 
ble or  until  the  tributary  timber  was  ex- 
hausted, held,  that  in  determining  what  tim- 
ber was  embraced  in  the  contract  the  term 
"your  timber'*  meant  the  timber  concerning 
which  the  parties  were  negotiating,  and  not 
the  specific  quantity  then  owned  by  the  log- 
.  ging  company.    Sultan  Ry.  ft  Timber  Co.  y. 


Great  Northern  By.  Co.,  109  Pac.  320,  324,  58 
Wash.  604. 

YOUNG 

TOUNGEST 

Where  a  testator  devised  a  life  estate  in 
trust  for  his  widow,  and  on  her  demise  the 
property  was  to  be  sold  and  the  income  from 
a  share  of  the  proceeds  applied  to  the  sup- 
port of  the  wife  and  children  of  testator's 
son  until  the  "youngest  chUd"  attained  the 
age  of  21  years,  when  such  share  was  to  be 
divided  among  them,  the  bequest  was  not 
void  as  suspending  the  alienation  of  the  es- 
tate for  a  life  not  in  being  at  the  testator's 
death ;  the  phrase  "youngest  child"  meaning 
youngest  child  living  at  the  time  of  testator's 
death.  Cogan  v.  McCabe,  52  N.  Y.  Supp.  48^ 
52,  23  Misc.  Rep.  739. 

Where  a  will  provide^  that  the  estate 
should  be  held  in  trust  "until  the  ^youngest  of 
my  children'  becomes  of  age,"  when  the  prop- 
erty was  to  be  sold  and  the  proceeds  divided, 
it  indicated  the  youngest  of  the  entire  class 
which  survived  testator.  In  re  Mlkantowics's 
WiU,  113  N.  Y.  Supp.  278,  279,  60  Misc.  Rep. 
273. 

YOUNG  MEN'S  CHRISTIAN  ASSOCIA- 
TION 

.  As  charity,  see  Charity. 
As  educational  corporation,  see  Educa- 
tional Corporation. 

YOUNG  WOMEN'S  CHRISTIAN  ASSO- 
CIATION 

As  charity,  see  Charity* 

YOUTH 

'•Youth"  is  specified  by  Webster  to  be  the 
*'part  of  life  that  succeeds  childhood."  Code 
1886,  f  2367,  providing  for  the  adoption  of 
children,  uses  the  word  "child"  In  the  sense 
of  relationship,  and  not  of  infancy;  and 
hence  one  26  years  of  age  Is  subject  to  adop- 
tion. Sheffield  v.  Franklin,  44  South.  373, 374. 
151  Ala.  492,  12  Lu  R.  A.  (N.  8.)  884,  125  Am. 
St.  Rep.  37,  15  Ann.  Cas.  90. 

TOUTHFUIi 

"Youthful"  is  a  quality  that  may  well  be 
ascribed  to  a  young  man  even  above  21,  and 
the  averment  of  youth  in  an  injured  employ^ 
in  connection  with  the  allegation  that  he  is  a 
minor  may  be  consistent  with  the  fkct  that 
he  is  fully  matured  for  one  of  his  age,  and 
competent  to  appreciate  dangers  obvious  to 
an  adult.  Louisville  &  N.  R.  Co.  ▼•  Wilson, 
50  South.  188,  191,  162  Ala.  58& 
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ZINC 

See  Oxide  of  Zinc ;  Sulphide  of  Zinc. 

Held,  that  nickel-plated  zinc  sheets  are 
not  dutiable  as  "zinc  ♦  •  ♦  In  sheets," 
under  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  C,  par.  192,  30  Stat  167,  but  as 
"articles  or  wares  not  specially  provided  for, 


•  •    •    composed    wholly    or    in    part   of 

•  •  •  nickel,  •  •  ♦  zinc,  •  ♦  •  or 
other  metal,''  under  paragraph  193.  Eck- 
stein T.  United  States,  140  Fed.  94. 


&— AC— &  CO. 

See  volume  1,  page  1,  of  this  series. 
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